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"Our Law, like all others, consists of two parts, viz., of body and soul. The 
letter of the Law is the body of the Law, and the sense and reason of it is the soul, 
• quia ratio legis est anima legis.' And the Law may be resembled to a nut, which 
has a shell, and a kernel within; the letter of the Law represents the shell, Rnd 
the sense of it the kernel. So you will receive no benefit by the L!1w if you rely 
only upon the letter." 1574, Serjeant Plowden, in Eyston v. Studd, Plowden's 
Reports 465. 

"The Law does not consist in particular instances, though it is explained by par
ticular instances and rules; but the Law consists of principles, which govern 
specific and individual cases as they happen to arise." 1783, Lord Chief .Justice 
ltfa1l3jield, in R. v. Bembridge, Howell's State Trials, XXII, 155. 

"We all confess, but few adequately perceive, why it is so difficult to recollect 
a dry rule of practice; and we incm.·rectly impute to a defect of memory what in 
reality is attributable to our never having adequately known the subject. The 
simple truth is that reason or principle is the appropriate food of the mind; and 
it follows that no position is received with adequate appetite unless it be associated 
with the reason upon which it is founded." 1835, Mr. Joseph Chitty, Practice 
of the Law, 2d edit.ion, Preface to Part II. 

" A body of law is more rational and more when every rule it contains 
is referred articulately and definitely to an end which it subserves and when the 
grounds for desiring that end are stated or are ready to be stated in words." 1897, 
Mr. Justice OlifJer Wendell Holmes, Address at Boston . 
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THE AUTHOR'S LETTER TO THE PUBLISHER 

, 

Gentlemen: 

CONCE&."ING 

THE SECOND EDITION 

Northwestern University Law School 
November 1, 1922. 

I reply to your request for a statement from me as to the additions a~nd other 
improvements made in the Second Edition (1923) of my Treatise on Evidence, 

• now III press: 
In general, the Second Edition will offer: A complete critical reexamination 

of the text; numerouS enlargements of it, to include new topics; revised ci
tations for the entire body of statute-law, showing the new numberings of 
statutes in the latest current official editions; the inclusion of some 800 new 
citations of statutes and some 15,000 new citations of recent judicial decisions; 
together with numerous typographical improvements and other helps for the 
reader. All of this is the result of my own personal research and scrutiny, 
without other professional assistanc.-e. 

On each of these points I will now offer further details: 
I. TEXT. Every word of the text has been scrutinized. In almost e,·ery 

section some alteration has been made, with a view to imprO\·ement. In a 
few instances, changes of personal view hlwe been noted; in many others, 
the new text is intended to reflect new trends of judicial aDd statutory law 
or new aspects of the" weight of authorit~·." The object has been to make 
the text speak as of to-day, and not of the day of first publication. 

2. Numerous topics formerly treated in the footnotes have been given a 
place in the text, owing to enlarged importance given to them by the decisions 
or statutes of the interim. 

3. Numerous new topics, called for by new applications of law which have 
come to the front since the date of the First Edition, have been added . 

•• vu 
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The following partial list will illustrate the scope of these additions to the 
text: 

Rules of Evidence before Industrial Commissions, Public Utilities Commissions, and 
other Administrative Officials (H 4 a-4 c) ; 

Rules of Evidence in Admiralty Courts, Military Courts, Juvenilc Courts, Commercial 
Courts (§ 4 d) ; 

Rules of Eyidencc before Arbitrators, Clubs, Fraternities, etc. (§ 4e); 
Rules of Evidence in Social (§ '1 g) ; 
Altering the Rules of Evidence by Contract (§ 7a); 
Tags, Signs, Number-Plates, as evidence of Identity of Automobiles, Railroad·Cars, etc. 

(§ 1OOa); 
Finger-Prints lind Footmarks as evidence of Identity (§§ I51a, 414, 415); 
Physiological Traits as evidence of Paternity (§ 165); 
Convictions of Crime, used against an Accused under the English Act of 1898 (§ 194a); 
Insane Belief, a~ shown by Facts told to the Party (§§ 262,26:3); 
Other Offences as evidence of Intent in Sale or Prescription of Drugs and Narcotics 

(§ 368); 
Other Utterances as evidence of Intent in Treason, Sedition, or Conspiracy (U 369, 

370,465) ; 
Method of securing Unbiassed Experts (§§ 563, 2484) ; 
Wife's Testimony in Desertion Cases (n 617, 2239); 
Adoptiye Parent's Testimony to AdoptiYe Child's Age (§ 667); 
Information obtained by Dicta~aph (§ 669); 
Expert Witness reading a Prepared Report (§§ 740,787, 1385); 
Moving-Picture Photographs in Evidence (§ 798); 
Continuous Interrogation under Arrest ("Sweat-box", "Third Degree") (§ 851); 
Psychological Testimony to Deficiencies of Testimonial Capacity to Observe or Remem-

ber (§§ 935, 990) ; 
Producing the Original of a Registered Title (§§ 1225, lfi.!7); 
Records and Certificates of '"ital Statistics (§§ 1336, 1644); 
Records of Indian Tribal Blood in Land Titles (§ 13·17); 
Certificates of ChemiclIl Analysis of Foods and Fertilizers (§§ 1352, 1674); . 
Interpreters for Alien Witnesses (§ 1393); • 

Reputation to evidence Recognition of Illegitimate Child (§ 16(6) ; 
Reputation to evidence Keeping n Place for Illegal Sale of Liquor or Drugs (§ 1620); 
Certificates of Service in Army and Navy (§ 1675a); 
Hospital Recorrls (§ 1707); 
Common Carrier's Records of Liquor Transported (§ 1708) i 
Discovery of Premises and Chattels in Criminal Cases, Exhumation of Corpse, etc. 

(§§ 1863, 2194, 2224); 
Corroborating a Claimant of Prior Invention of a Patent (§ 2065 a) ; 
Producing Eye-Witnesses of a Personal Injury (§ 2081a); 
Producing Medical Testimony in Malpractice Cases (§ 2090); 
Evidence obtained hy Illegal Search for Liquor. etc. (§ 2184); 
Compelling Depositions for Use in Another State (§ 2195); 
Witness' Exemption from Liability to Arrest (§ 2195); 
Witness' Privilege not to Disclose Premises, Chattels, etc. (§ 2216); 
Privilege against Self-Crimination for Books and Reports (Motorists, 

required by law to be made (U 2259c, 2259 d) ; 
Witness' Immunity from Self-Crimination (§ 2282); 
Privilege for Communications to State Prosecutor (§ 2375); 
Privilege for Communications to Judge, Conciliator, etc. (§ 2376) i 
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FOR THE SECOND EDITION 

Privilege for Business Reports (Taxes, Industrial Accidents, etc.) (§ 2377); 
Privilege for Physician's Certificate of Death (§ 2385 a) ; 
Parol Evidence of Agreement to Treat Copy as Original (§ 2449); 
Burden of Proof of Ownership of Automobile (§ 2510a); 

All of these additions have been made either by inserting new section-num
bers or by expanding existing sections. In only a few minor instances is a 
section-number changed, and for these a list of Changes is prefixed to each 
volume. Thus all citations in judicial opinions to the original text are equally 
available for the Second Edition. 

4. To facilitate the reader's usc, long paragraphs of text in the original 
have been broken up into shorter OIles, and important topical catchwords 
have been more frequently italicized. 

5. The Topical Index has been completely revised. 
6. A Tabular Analysis of the topical scheme of the book has been placed 

at the beginning of each volume, and another one in § 3 of Volume I. 
7. For the convenience of practitioners using the author's Pocket Code of 

Evidence in trial practice, a Table of Cross-Heferences from Treatise to Pocket 
Code, by sections, has been placed at the beginning of each volume. (The 
Pocket Code already contains, at the end of each section, a similar cross-ref
erence from Code to Treatise.) 

8. For convenience in stud,ring the argumentative use of evidence in 
speeches to juries, frequent references have been made, in footnotes at ap
propriate points, to the corresponding places in the author's compilation of 
materials entitled" Principles of ,Judicial Proof, as given by Logic, Psychology, 
and General Experience, and illustrated in Judicial Trials" (1913). 

II. STATUTE LAW. Since the First Edition, all States and Territories 
(except two or three) have revised their Codes or Compilations, in some' 
instances, twice. I"or the Second Edition, this entire body of statute-law 
has been re-examined, page by page, in the latest official revisions. All the 
citations in the original edition (some 8000 in all) have been replaced by the 
citations from the latest current official revisions. Several hundred new 
statutes, not found in the search made for the first edition, have been added; 
the total number of citations approximating 15,000. The session-laws sub
sequent to the official Revisions, down to 1922 inclusive, have been searched. 
In the case of four States, where new official Revisions were just going through 
the press in 1922, the courtesy of the Commissioners supplied the author ",;th 
proof-copies, from which the new citation-numbers of the statutes were ob
tained. Thus, the citations of statute-law have been brought thoroughly up 
to date, in form for ready reference. 

The statute law of the Philippine Islands and Porto Rico has been included, 
for the first time, in this Edition. 

The Federal statutes have been supplied with citations to the new United 
States Code, now pending in Congress . 
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III. ·JUDICIAL DECISIOSS. The First Edition contained some 40,000 cita
tions of judicial decisions. The Supplement of 1914 contained over 7000 
more. To these have now been added more than another 7000, covering the 
inter\'ening period; making a total of some 15,000 citations added to the 
original 40,000. 

The judicial decisions of the Philippine Islands, Porto HieD, Alaska, and 
the United States Court for China have been, for the first time, included in 
this Edition. Use has been made of the two invaluable series of trial reports 
recently added to our annals, the Notc'lbJe British Trials series and the 
American State Trials series. 

The historical portions have been re-enforced by gleanings from new vol
umes of the Selden Societ~"s publicaticns, American Colonial annals, and 
other SOUT('CS. Recent professional memoirs have supplied illustrative anec
dotes. 

The expositoQ' quotations from judicial opinions, in the text, now include 
some of the best utterances from the most recent opinions. 

IV. TYPOGRAPIlY ASD ARRASGE~IENT. The entire work has been reset 
in t~'pe. text, footnotes, and indices. All the citations furnished in the 
Supplements of 1907 and 1914, together with the citations of new material 
aceruing in the interval, have been consolidated with the original citations, 
placing the newcr olles in proper chronological order within each juris
diction, so as to read cOllsecutivel~', 

Important improvements in typography and citation have been intro
duced: 

1. At the first footnote to a section. the number of the section is inserted, 
in bold-face type, so as to enable rend~' finding of the notes belonging to that 

• sectIOn. 
2. Wherever the citations include cases or statutes from several juris

dictions, the State name in italics (in full or abbreviated) precedes each group. 
3. Whercyer numerous jurisdictions are reprcsented, each State is sepa

rately paragraphec:l, with the State name in italics or capitals at the left of 
the column, so as to enable read~' reference to the jurisdiction sought. 

4. Where\'er a succeeding case is cited from the samc reporter or State 
series as the preceding one, the name of the reporter or State is repeated (in
stead of using the abbreviation" id," as in the First Edition). This change 
affects many thousand citations. 

5. Where a long footnote, giYing authorities for the detailed treatment in 
the text, co\'crs se\'eral pages, it is now placed at the beginning of the text 
(instead of at the end, as frequently happened in the original edition); so 
that in no case (unless una\'oidable) do the footnotes to one section rlln o\'er 
and appear under the text of a succeeding section, 

6. An improvement calculated to assist all users of the book is the insertion 
of the State name for e\'ery report dted. Modern practitioners seem to be 
no longer so familiar with the early reporters' names as was the older genera-
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tion; it has therefore been assumed by the author that the reade.r who desires 
to study in the original the judicial opinions here cited wiII be best served by 
furnishing always the means for d.irect resort to the report without consult
ing a Table of reporters' names. In this Edition, either the State name is 
inserted with each citation of a private reporter (thus, "Jones v. Smith, 2 All . 
.Mass. 14"); or, when a series of citations b.,m a single State occurs, the State 

. name in italics precedes the series. 

It is hoped that the foregoing summary of the effort spent upon the Second 
Edition indicates that it has been generally improved as well as brought down 
to date, and that it will satisfy the profession which has so kindly given its 
approval to the First Edition. 

• 

Sincerely yours, 
JOHN H. WIGMORE 
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PREFACE TO THE FIRST EDITION 

. b the Ninth Book of the Analects of the Confucian Sage this saying is 
recorded: "The Master said: 'There are some persons with whom we may 
pursue our studies in common, yet we shall find them unable to progress to 
general principles. Or, if they attain to principles, we shall find them unable 
to accept a common understanding of them. Or, if they reach this common 
understanding, we find them unable to use the principles with us in their 
applications.' " This saying comes true, often enough, for our profession of 
the law. Certainly it is verified in the law of Evidence. There was a stage 
in the history of its thought (and not so long ago) when it was seldom per
ceived to involve a system of general principles. Whei~ tl,is perception came. 
in time, hardly any two writers were found to agree on the analysis and 
grouping of the system; and, sometimes, not even on the statement of the 
same principle. And to-day, as always, the chief practical difficulty in the 
law of Evidence lies in the application of it, in distinguishing the bearings 
of different principles upon the same evidential fact. 

The particular aspiration of this Treatise is, first, to e:Xllound the Anglo
American law of Evidence as a system of reasoned principles and rules; 
secondly, to deal with the apparently warring mass of judicial precedents as 
the consistent product of these principles and rules; and, thirdly, to furnish 
all the materials for ascertaining the present state of the la ... : in the half a 
hundred independent American jurisdictions. 

The first of these aims ought not to be the most difficult, possessing as we 
do in our Reports a thesaurus of judicial expositions, profuse and lucid, of the 
reasons and policies of our rules of Evidence. And yet it is to the law of 
Evidence least of all that the profession has been used to look for reasons. 
Hather (in common opinion) does that law. like Falstaff, yield no man a 
reason upon compulsion, though they ue indeed plenty as blackberries. 
Perhaps, to be sure, this is merely a part of the general tendency, induced 
amid the hurry and pressure of the practitioner'S calling, to rest upon a rule 
of thumb or the latest and nearest case. "The gentlemen of the bar," de
clared John Home Tooke, with the hostile sarcasm of a layman, conducting 
his own celebrated defense against eminent counsel, "are very wise indeed in 
all the applications of the law because from thence arise all their fees; 
but in regard to the cause of the law, they very rarely consider it, for no 
gain can arise to them from so doing." And yet the rules of Evidence, over 
and above others, have come to bear, even within the profession itself, the 
stigma of technical arbitrariness and obstructive unreason. "My Evidence 

••• 
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Bill," said a gentleman of legal attainments to Sir James Stephen, ,; would be 
a very short one; it would consist of one rule, to this effect: 'All rules of 
evidencp are hereby abolished.''' 

Nevertheless, when all is known and examined, the reproach is not merited. 
That distinguished legislator, Sir James Stephen himself (and the domination 
of his thought in our law of Evidence during the past generation has been 
rivalled only by that of Professor Thayer), was able, after a practical judicial 
experience second to no man's, to devote his greatest work "to pro\'e the 
proposition that the English rules of Evidence are not a mere collection of 
arbitrary subtleties which shackle, instead of guiding, natural sagacity." 

Nor can it be charged to the judges, or to their declared judgments, that 
they have failed to supply the materials for a right apprehension of the law's 
reasoning. "Let all people," said Lord Chancellor Parker, two centuries ago, 
"be at liberty to know what I found my judgment upon; that so, when I 
have given it in any cause, others may be at liberty to judge of me"; and it 
is in this spirit that they have acted throughout the modern development 
of the law of Evidence. Their reasonings are scattered copiously through 
the pages of the Heports. It is not that the judges have failed to supply 
them; it is we who have failed to consider them. When Hobbes' Philoso
pher reproaches the Lawyer, in their Dialogue on the Common Laws, that 
"the great masters of the mathematics do not so often err as the great pro
fessors of the law," the Lawyer's retort is a just and appropriate one: "If 
you had applied your reason to the law, perhaps you would have been of 
another mind." 

The rules of Evidence, as recorded in our law, may be said to be essentially 
rational. The reason may not always be a good one, in puint of policy. But 
there is always a reason. 

If we are to save the law for a living future, if it is to remain manageable 
amidst the spawning mass of rulings and statutes which tend increasingly to 
clog its simplicity, we must rescue these reasonings from forgetfulness. A 
main attempt, therefore, in the following pages and in the preparation for 
them, has been to search out and to emphasize the accepted reasons for each 
rule. As an importaflt aid to their exposition, the method has been em
ployed of setting forth the most influential, the most lucid, and the most 
carefully reasoned passages anywht ~e recorded in judicial annals, the 
best things that have been said upon the rules of Evidence. 'l\fulta ignora
mus', Coke warns us, 'qure non laterent, si veterum lectio nobis esset fa
miliaris.' The encyclopedic method, compiling in concise form the barren 
s'Jmmaries of voluminous originals, may become an inevitable one in our 

• 

~!lw. But (as a great historian once lamented. in describing the downfall of 
cla<ssicallearning in the Middle Ages), such a method is "a usual concomitant 
of c1p.clining literature; for it supersedes the use of the great writers, and 
effects the oblivion of good models." One of the greatest services (but little 
mentioned) ()f Professor Langdell's mcdern system of case-study in schools 
of law has been to enlarge and perpt>tuate, for each new generation of the 
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profession, this familiarity with good models of judicial reasoning. For the 
Jaw of Evidence, the oblivion of the originals would have the worst conse
quences. But with these gleanings of the best passages, collated and pre
served in form for convenient access, it may be hoped that the reasons of the 
law will not be buried from daiJy understanding and that the life of the 
rules will not be lost . 

. The second aim of this Treatise the alignment of the mass of precedents 
as a consistent product of these principles and rules would by some be 
thought to need nothing short of the forcible methods of a Procrustes. T.he 
mere mass of these precedents is bewildering. The pronouncements of inde
pendent Courts ure in constant contrast. The inherent. working of the rules 
of Evidence is to admit or exclude a fact according to the nature of the par
ticular objection brought against it, and thus the very same fact may he 
found excluded and admitted with seeming inconsistency. These influences 
have brought the professional use of precedents to a singular pass. A 
recent President of the American Bar Association has criticized the present 
conditions in radical language: "A judge may decide almost any question 
any way, and still he supported by an array of cases. Cases are our counters, 
and there are no coins. Our legal arguments are for the most part a mere 
casinC'-like matching and unmatching of cases, involving little or no intel
lectual effort. The law is ceasing to be a question of principles. and is 
becorring a mere question of patterns." What the remedy is, for the profes
sion and for the law at large, is another matter. But for the expounder of 
the law it is certainly a knotty problem how to exhibit in a treatise such 
consistency as may be found to exist amidst the mass of precedents. In the 
following pages, the effort has beer. made in several ways to emphasize those 
features which reduce the apparent inconsistencies. For one thing, the in
dependence of the different Courts has been recognized, by arranging the 
rulin~s in the alphabetical order of jurisdictions, in chronological sequence 
within each jurisdiction, and by separating each group (where numerous 
rulings occur on the same point) by the italicized title of the State or Terri
tory. The fact that there are ltali a hundred practically independent juris
dictions must be conceded and faced. What is the law? is a question which 
cannot be answered except as with fifty tongues speaking at once. What 
the law is in Illinois may well be not the law in Massachusetts or in Califor
nia. It is time for the profession to discard the amiable pretence that prec
edents can be citGd interchangeably. The treatise, on the one hand, is not 
to represent that the rule is unsettled because there are inconsistent rulings; 
for opposition is not inconsistency, and independence of jurisdiction leads 
naturally to opposition of rules. The practitioner, on the other hand, can often 
expect not much more of the treatise than to furnish the materials for ascer
taining what is the rule in a particular jurisdiction. If this independence of 
jurisdiction be steadily recollected, three quarters of the reproach of uncer
tainty disappears. StilI further, much can be done to remove the remaining 
inconsistency, for the law of Evidence in particular, by the use of copious 

xv 



PREFACE TO THE FIRST EDITION 

cross-references. The chameleon-like application of the rules demands this. 
When Doe's statement, for example, regarding his tenancy of an estate, is 
offered in evidence, it is perfectly proper to admit it as a hearsay statement 
against interest, if he is shown to be deceased, or to receive it as a party's 
admission, if Doe is an opponent or predecessor in title, or to admit it as a 
pl)ssessor's verbal act, if Doe was a possessor; and it may be excluded in 
one ruling, from one of these points of view, and admitted in another, and 
excluded in a third, from another of these points of view; and ~'et there is no 
real inconsistency. nor any uncertainty, except for those who do not know 
the character of their law of Evidence. For those, then, who realize these 
inherent possibilities in the law of Evidence (and none others should ever 
attempt to work with it), there is ample succor, through the mist of apparent 
uncertainties, if constant beacons of multiple reference be placed at every 
possible cross-roads. In the lack of a uniform nomenclature and of accepted 
catch-words for every rule, no one can anticipate all the turns of thought 
that may occur to each practitioner. But a great deal can by this means be 
done to direct the intelligent searcher to the various plausible aspects of the 
particular evidential fact which he desires to offer or to oppose. 

The third aim of this Treatise to furnish all the materials for ascertain-
ing the present state of the law in each of the American jurisdictions is 
something which has been undertaken, not because it is believed to be feasi
ble in acr:urate completeness, but merely because it needs to be done, and 
therefore ought at least t.o he attempted. Of the particular features of the 
present attempt, only two of the most important need here be noted. First, 
under each rule (excepting those now wholly abolished, such as the general 
disqualification by interest), the earl~1 as well as the recent cases have been 
included. The judicial oblivion of many of the former has done more than 
anything else to create whatever there is of real uncertainty in the law. 
For example, in a Court on the Great Lakes, having fift~· years of histor:.', 
and some fourteen precedents under a certain rule, a recent opinion is found 
to cite two of these only, and yet to invoke needlessly half a dozen from other 
Courts, ignoring the round dozen of its own, fortunately without happen
ing to upset them. In an older Court, on the Atla~tic. at about the same 
period, a new limitation of another rule is started, in unconscious disregard 
of its own prior rulings, and this modern novelty, soon followed elsewhere 
upon the solid authority of that Court, is set going into several other juris
dictions, and now breeds new controversy and annual uncertainty in a topic 
where settled peace had once reigned. The cases, then, and all the cases, 
should be the ultimate aim of one who would bear witness to the present 
state of the law. 

Yet not the cases only; for a second and to-day equally vital part of the 
material lies in the statutes. How much our judicial law of Evidence 
has been overlaid and Intertwined with statutes is almost incredible, until 
we come to take deliberate reckoning. In mere numbers, the citations of 
statutes in the following pages are nearly one-fourth as many as the rulings . 
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In practical significance, the proportion is scar('el~o less. Blackstone divided 
statutes into two classes, declaratory and remedial. The American statutes 
upon the law of Eddencc rnay be included in three c1asses, those which 
were necessar~; to remedy the common law, those which the legislators erro
neously thought were necessary, and those which they knew were unnecessary. 
The first class includes those in which the common law was changed (and, 
beyond doubt, in most instances, with good cause); they number something 
more than a third of niL The second class embraces t:lOse which tried to 
reniedy a supposed need, but did no more than the common law could have 
done without them, had the legislators but known it. The third includes 
those codified enactment:; which were intended merelv to declare what everv • • 
one knew to be and , .... ished to preserve in the law; some of these shafts. by 
missing the mark, have dealt dole to good law; many others, blunt and 
harmless, have been quietly pocketed by the judges, whose principles have 
continued to date from the original precedents. It is fortunate that no 
Court has ever conceded to any Code a monopoly of the extant rules. The 
law of to-<iay, in any jurisdiction, is a blended mass. Statutes and rulings, 
old and new, must alike be scanned; and the time for a real Code has not 
yet come. 

But a word of disclaimer must here be entered against any expectation of 
absolute completeness of citation in the following pages. Much is missing, 
- in part by necessity, in part by a choice based on what was feasible. All 
the material of the substallthoe law, often miscalled "evidence", is without 
the present purdcw, such as the "evidence" necessary and admissible in 
burglar.", in debt, and thc Iikc. l For a few rules, wholly created by statute, 
the judicial interpretations, where unmanageable in hulk and purely local 
in significance, and attainable in the ordinary annotations to statutory com
pilations, have been left aside. Certain groups of statutes, merely appur
tenant to a statute of substantive law and certain to be discovered b~· any 
one having to do with the latter (such as the statutes defining the unlawful 
killing of game and then declaring possession of the game to be evidence of 
the killing), have had to be omitted. At the region where the rules of Evi
dence fade into the rules of procedure «(or cxample, the procedure of taking 
depositions), or into the rules of substanti"e law (for example, the officers 
authorized to take acknowledgments of deeds), all doubts had to be solved 
against including such materials. In particular, in the last part of the work, 
where the fUllctions of judge and jury, and kindred border topics, are dealt 
with, no more than a general survey of the rules. with a portion of the prec
edents, is attempted. Finally, there lurks, no doubt, at various points a 
re:;iduu1l1 of undiscovered precedents. The excuse of Hallam may herein 
pardonably be invoked, that "an author who waits till aU the requisite ma
terials are accumulated to his hands is but watching the stream that will run 
on fore\'er; and though I am fully sensible that I could have much impro\'ed 

I This icl the material covt'red in Volumes II and III of Greenleaf on Evidence and Starkie Oli 

E\idenee; in § 2. in the present work. an explanation of reasons is gi\'('/lo .. 
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what is now offered to the public by keeping it back for a longer time, I should 
but then have had to lament the impossibility of exhausting my subject." 
To those who reflect upon the difficulties of such a task, it is not necessary 
to make other apology for the imperfections that may be discovered, or to 
point out the palliating circumstances. 

, 

Perhaps a closing word should be said for those pages given to the criti
cism of the existing law and to the history of its past. Something of each of 
these has a proper place. Sir James Stephen once laid down this canon.: "A 
complete account of any branch of the law ought to consist of three p~rts, 
corresponding to its past, present, and future condition respectively; these 
parts are: Its history; A statel,nent of it as an existing system; A critical 
discussion of its component parts, with a view to its improvement." That 
our law of Evidence can be improved upon, no one doubts. That the im
provement must be gradual, yet unremitting, is equally certain, at least if 
we believe, witli Carlyle, that .. all Law is but a tamed Furrow-field" slowly 
worked out and rendered arable from the waste Jungle." That the profession 
is interested, and that all practicable proposals for progress will have to come 
from or through the profession itself, must be conceded. Lord Ellenborough 
once disposed (to his own satisfaction) of a mild measure of reform by the 
argument,that, if the rule of law were changed, "a lawyer who was well stored 
with these rules ''''ould be no better than any other man that is 'without 
them." No doubt the profession is to-day beyond the power of such a 
motive, It has shown again and again that its sympathies are rather with 
the noble sentiment of Erskine: " No precedents can sanction injustice; if 
they could, every human right would long ago have been extinct upon the 
earth." To those sympathies is addressed whate,-er of criticism has been 
~ntured in the ensuing pages. 'Valeat quantum "alere potest.' 

As for the history of this law, it need hardly be said that a great deal has 
.~, remained hitherto undescribed, if not unexplored. Its one master, now 

passed away, James Bradley Thayer, set the example and marked the lines 
for all subsequent research in this part of the subject. As rules directly ap
purtenant to jury trial, he made clear their development down to the 1600s, 
when the common-law system definitely obtained the upper hand of its rival, 
the canon-law system; and some of the rules he brought down to the present 
day. It was a part of the aim in this work to fill out the missing places, 
accepting the results aiready reached by him. Portions of this remaining 
history, as here set forth, had been seen and accepted by him; but a chief, 
and irremediable disappointment has been that the portions later completed 
(which represented, indeed, a broader' survey of the materials) lost the good 
fortune 'of his friendly perusal and possible concurrence. 

NOR'tHWESTERN UNIVERSITY LAW ScHOOL, 
CmCAGO, September 16, 1904. 
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LIST OF LATEST SOURCES EXAIVtINED 

THE following Tables show the dates of latest sources examined, and the 
editions of legislative sources used . 

. TABLE I 

Table I shows in Col. 2 the code or compilation of legislation used. 
Col. 3 shows the latest year-laws (session laws) examined. 
Col. 4 shows the latest official report of judicial decisions cited. For Eng

land and Ireland, only the official reports were examined. For Canada, only 
the unofficial reports (Dominion Law Reports) were examined; as no table 
of parallel citations is available, the official reports are'not cited in this book 
for cases reported since 1912 (the date of beginning of the D. L. fl.); hence, 
the official report here shown in Col. 4 is merely the lI~,test \'olume that had 
appeared at the time of going to press; indicating that the citations of cases 
in this work will include at least the cases down to those official numbers of 
volumes, as well as a few later ones. For the United States, only the unofficial 
reports (National Reporter S~'stem) were examined; except for Alaska, 
Hawaii, Philippine Islands, and Porto Rico, and for District of Columbia 
down to 1919, these not being included in the Xational Reporter System. 
Parallel citations of the official reports are invariably given, so far as these 
had appeared at the date of going to press. The official report shown in 
Col. 4 is merely the latest volume cited; the cases examined come down to 
a later date in the unofficial citations (Table II). 

Col. 5 shows, by jurisdictions, the latest unofficial report examined and 
cited, for Canada, the Dominion Law Reports; for the United States, 
the National Reporter System. 

The decisions of the Appellate (intermediate) Courts which exist in some 
States have been cited only on interesting matters for which there is scanty 
authority; partly because their rulings are not final (except in Texas and 
in Oklahoma, for criminal cases), and partly because in some jurisdictions 
they are expressly made not binding as precedents. The rulings of Federal 
District Courts have also been left unnoticed to a similar extent. 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED 

Jl7BIBDICtlON 

ENGLAND: 

IRELAND: 

CANADA: 
Dominion 
Alberta 

British Columbia 

Manitoba 

New Brunswick 

Newfoundland 
Northwest Terr.! 
Nova Srotia 

Oniari() 

Prinu Edward 
IBland' 

Saskatchewan 
Yukon 

• 

UNITED STATES: 
Federal 

Alabama 

SrATOl£1! 

Revision or Code Edition Ueed 

Rules of Court, cd. 1922 

Revised Statutes of C. 1906 
[see Northwest Territ{)rics] 
Rules of Court 1914 
Revised Statutes 1911 
Supreme Court Rules 1912 
Revised Statutes 1913 
Rules of Court 1913 
Consolidated Statutes 1903 
Rules of Court 1909 
Consolidated Statutes 1916 
Consolidated Ordinances 1898 
Revised Statutes 1900 
Rules of the Supreme Court 1919 
Revised Statutes 1914 
Rules of Practice and Procedure 

1913 

Revised Statutes 1920 
Consolidated Ordinances 1914 

Revised Statutes 1878 
U. S. Code 1919 3 

.'-.. 

Code 1907 

Late8t 
Annual 
La" .. 

Examined 

1921 

1921 

1921 
1921 

1921 

1921 

1921 

1921 
1904 
1921 

1921 

1920 
1921-2 
1920 

1922 to 
June 1 

1919 

REPORtED DECISIONI! 

Latest Official 
Report Ci ted 

1922 K. B. 1 
1922 Ch. 1 
1922 P. to 

June 1 
1922 A. C. to 

June 1 
1921 L. R. 

Ire. 

62 Can. Sup. 
16 Alta. 

28 B. C. 

30 Man. 

47 N. B. 

9 Newf. 
7 N. W.Terr. 
53 N. S. 

490nt. 

2 P. E. 1. 
14 Sask. 

258 U. S. 

206 Ala. 
17 Ala. App. 

-
Latellt Unoffi
cial Report Ez

amined 

65 D. L. R. 
65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 
65 D. L. R. 
65 D. L. R. 

42 Sup. 
279 Fed. 
10 Porto 

Rico Fed. 
lExtra-terr. 

Cas. 
91 So. 
91 So. 

J The legislation and decisions of this region are now continued by those of Alberta. Saskatche
wan, and Yukon. 

, There being no Compilation here. and the Evidence Act of 1889 having codified most of the 
rules. no search was mnde (or statutes prior to 1889. except that those of 1873 and 1887. dealing 
with E\"idence. were collated. 

• At the time of going to press. still pending in the Senate; passed in the House of Represent
atives, May 16. 1921. 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

JOJUlIDICTlON 

Alaska-
Arizona 
Arkanstl.! 
California 

Colorado 
Columbia (Dist.) 
Connecticut 
Delaware 

Florida 
Georgia 

Hawaii 
Idaho 
IUi,wis 
Indiarw. 

Iowa 

Kansas 
Kentucky 

Louisiana 

MaiM 
Maryland 

, 

Massachusetts 
Michigan 
Minne80ta 
Miui8sippi 

Missouri 
• 

• 

Montana 
Nebraska 
Net'ada 

• 

New Hampshire 
New Jersey 

, , 

. --

Revision or Code Edition UI!ICd 

Compiled Laws 1913 
Revised Statutes 1913 
Digest of the Statutes 1919 
Codes 1872 
General Laws ed. 1915 
Compiled Laws 1921 
Code of Law 1919 
General Statutes, Revision of 1918 
Revised Statutes 1915 

Revised General Statutes 1919 
Code 1910 
Park's Annotated Code ed. 1918 
Revised Laws 1915 
Compiled Statutes 1919 
Revised Statutes 1874 
Burns' Annotated Statutes 1!J14 

Code 1897 
Compiled Code 1919 
General Statutes 1915 
Civil and Criminal CodE's, Car

roll's 3d ed., 1900 
Kentucky Statutes, Carroll's 5th 

ed., 1915, 1918 
Revised Civil Code, ed. Marr, 

1920 
Code of Practice, ed. Garland 

and Wolff, 1900 
Annotated Revision of the Stat

utes, ed. Marr, 1915 
Revised Statutes 1916 
Annotated Code of Public Civil 

Laws, ed. Bagby, 1911, 1914 
General Laws 1921 
Compiled Laws 1915 
General Statutes 1913 

• 

Annotated Code 1906, ed. Hem-
ingway, 1917 

Revised Statutes 1919 
• • 

• • 
Revised Codes 1921 
R6vised Statutes 1921 
Revised Lav.·s 1912 
Public Statut~s 1901 
Compiled Statutes 1910 

Late.e 
Annual 
La .... 

Esaroined 

1921 
1921 
1921 

1921 
1921 
1921 
1021 
1921 

1921 
1921 

1921 
1921 
1921 
1921 

1921 

1921 

1922 

1922 

1921 

1922 
1921 
1921 
1921 

1920 
1921 

1921 
1921 
1921 
1921 
1921 

REPOJlIED D1!)C1810P(8 

LMest Unoffi
cial Report Es· 

amlQed 

• 

4 Alaska 279 Fed. 
22 Ariz. 206 Pac. 
150 Ark. 240 S. W. 
lS~ Cal. 206 Pac. 
45 Cal. App. 206 Pac. 
70 Colo. 206 Pac. 
50 D. C. App. 279 Fed. 
96 C<>un. 116 At!. 
11 Del. Ch. 116 At!. 
i Boyce 116 AU. 
82 Fla. 91 So. 
152 Go.. IllS. E. 
27 Ga. App. 111 S. E. 
25 Haw. 
34 Ida. 206 Pac. 
303 III. 135 N. E. 
189 Ind. 135 N. E. 
125 Ind. App. 135 N. E. 
192 la. 187 N. W. 

110 Ran. 

194 Ky. 

150 La. 

, 

• 

120 Me. 

139 Md. 
237 Mass. 
216 Mich. 
150 Minn. 

206 Pac. 

240 S. W. 

91 So. 
, 

• 

116 At!. 

116 Ati. 
135 N. E. 
187 N. W. 
187 N. W. 

126 Miss. 91 So. . 
288 Mo. 240 S:W •. 

.207 Mo. App. 240 S: W . 
60 Mont. 206 Pac. 
106 Nebr. 18i N. W. 
44 Nev. 206 Pac. 
79 N. H. 116 Atl. 
95 N. J. L. 116 Atl. 
92 N. J. Eq. 116 Atl. 

------:...---------_._ .. _---'----_---!._._--
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LIST OF LATEgT SOURCEg EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

JUllI8DIC'110N 

New Mexico 
New York 

North Carolina 
North DakollJ. 
Ohio 
Oklahoma 

Oregon 
Penmylr.'Qnia 
Philippine 18i. 

Porto Rico 
Rhode Island 
South Carolina 
South Dakota 
Tellnessee 
Te:xas 

Utah 
l'crmom 
Virginia 
Washi71gton 

W fIt Virginia 

Wisconsin 
Wyoming 

STAT01£8 

Revision or Code Edition Used 

N. M. Statutes Annotated 1915 
Consolidated Laws 1009 
Code of Criminal Procedure 1881 

Civil Practice Act 1920 
Surrogate Court Act 1920 
Justice Court Aet 1920 
City Court Act 1920 
Court of Claims Act 1920 
N. Y. City Municipal Court Code 

1920 
Consolidated Statutes 1919 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Or. Laws 1920 
Digest of Statute Law 1920 
Code of Civil Procedure, cd. 1920 
Administrative Code 1917 
Civil Code, cd. 1918 
Penal Code, Penal Laws, and 

General Order 58, cd. 1911 
Revised Statutes :l.nd Codes 1911 
General Laws, Revision of 1909 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Re ... ;sed Civil Statutes 1911 
Revised Criminal Statutes 1911, 

Vernon ed. 1919 
Compiled Laws 1917 
General Laws 1917 
Code 1919 
Remingtvn & Ballinger's Anno

tated Codes and Statutes 1909 
Hogg's W. Va. Code Annot&.ted 

1914 
Statutes 1919 
Compiled Statutes Annotated 

1920 

Ixxii 

Lawst 
Annual 
Law. 

EXllwincd 

REl'OanD DECilliONS 

Latest Official 
Report Cited 

Latest Unoffi
cial Report Ex

amID cd 

1921 26 N. M. 206 Pac. 
1922 233 N. Y. 135 N. E. 

1921 
1921 
1921 
1921 

1921 
]921 

1920 to 
Apr. 6 

No. 
2931 

vol. 15 
1921 
1921 
1921 
1921 
1921 
1921 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

196 App. Div. 194N. Y. 

182 N. C. 
45 N. D. 
100 Oh. 
820kl. 
160kl. Cr. 
102 Or. 
272 Pa. 
40 P. I. 

28 P. R. 
43 R. I. 
116 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 
90 Tex. Cr. 

57 Utah 
93 Vt. 
130 Va. 
117 Wash. 

89 W. Va. 
174 Wis. 

27 Wyo. 

Suppl. 

111 S. E. 
187 N. W. 
135 N. E. 
206 Pac. 
206 Pac. 
206~Pac. 
116 At!. 

116 At!. 
111 S. E. 
187 N. W. 
240 S. W. 
240 S. W. 
240 S. W. 

206 Pac. 
116 At!. 
111 S. E. 
206 Pac. 

111 S. E. 
187 N. W. 

206 Pac. 
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LIST OF LATEST. SOURCES EXAMINED 

TABLE II 

The printing of this treatise began in August, 1922, and occupied man~' 
months; it was therefore desirable to set a definite point of time for the end
ing of citations (instead of inserting current late cases in the latter portions 
of the book only), in order that those who use the book may know where to 
begin in examining later sources appearing since its publication. The point 
of stoppage taken was therefore that volume of the several National He
porters which ended nearest to July 1, 1922; this ranged (dating by the 
weekly issues) between May, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. LATEST NATIONAL REPORTERS EXAMINED 
VOLUlIJ: 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 116 
Federal Reporter. • • • • • • • • • • • • • • • • • • • • 279 
New York Supplement I • • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 187 
Pacific Reporter • • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeastern Reporter. • • • • • • • • • • • • • • • • • • 111 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 240 
Supreme Court Reporter • • • • • • • • • • • • • • • • • • 42 

I This Scrips was not exumined prior to Vol. 178. 

1 ." Xull 
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LIST OF CHANGED SECTION NUMBERS 
IN THIS EDITION 

(Where the number given for the Second Edition is the same as that for the First, but 
is followed by others or by italic letters, the material in the original section has been ex
panded into several sections.) 

1ST En. 20 ED. 1ST En. 20 ED. 1ST En. 20 ED. 

6 6,6 a, 6 b 936 937 1856 1856, 1856 a-e 
68 68,68 a 938 939 1859 1859, 1859 a-g 
150 150, 150 a 990 989 1862 1862, 1863 
164 163 1031 1032 1863 1864 
165 164 1032 1033 2090 2091 
208 208,208a 1056 1057 2091 2093 
318 309 1057 1058 2129 2128 
321 . 320 1058 1059 2130 2129 
367 367-370 1232 1233 2183 2183,2184 
370 3il 1345 1344 2184 2185 
371 372 1346 1345 2213 2212 
372 373 1347 1346, 1347 2214 2213 
414 416 1354 1354, 1355, 2215 2214 
415 417 1356 2259 2259, 2259 a-d 
416 418 1633 1633, 1633 a 2281 a 2282 
464 464,465 1662 1662, 1663 2282 2283 
562 562,563 1676 1676, 1676 a, 2374 2376 
617 618 1676b 2375 2378 
785 785,767 1768 1766 2376 2379 
787 787,787 a 1795 1767 2461 2466 
875 874 1796 1768 2462 2461,2462 
934 934,938 1797 1769 2511 25ll. 2511 a 
935 . 936 1855 1855, 185ii a 

• 
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TnUTIIZ.' 

1 
3 
2 
4 
5 
6 
6a 

• 

7 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
24 
26 

. 30-36 
38 
39 
40 
41 
42 
43 
51 
52-54 . 
55 
56 
57-58 
59 
60 

TABLE OF CROS~REFERENCES TO THE 
POCKET CODE OF EVIDENCE 

Code § TREATISE § Code § TREATISE § 

1 61 134. 152-153 
2 62 138-140 154-155 
3 63 140-145 1;36 

8-11 64 146-147 157 
17-20 65 148 158-160 
27-30 66 14.9 163 
21-22 67 150 164 
31-34 68 151 165, 168 

35 68a 152 166 
36 70-76 167 
37 77 160 172-176 

38-41 78 163-164 177 
42-44 i9 165 191 

45 80 161 192-194 
46-48 83 167 195 

Code I 

200 
201 
202 
203 
205 
207 
208 
206 
209 
210 
211 
212 
216 

218-219 
224 

49-53 84-88 168 196-197 216, 222, 223 
65-70 89 169 198 
71-93 92 170 199 228 

94 93-99 171 200 229 
97-101 102-104 177 201 230 

102-103 105-109 178-181 202 231 
106-114 110-111 182 203 232 
115-116 112 184 204 233 

117 113 183 205 234 
118,119 117 185-186 206 235 

120 118 187 207 236 
121 130-132 188-190 208 238 

133 191 20Sa 237 
123 135 192 209-213 239 
124 136 192 a 215 219 
125 137 193 216 220 

126-130 139-142 194 218 221 
130 143-144 19li 219 240 

136 148 196 220 241 
137 149 197 221 242 

131-133 15Q-150a 198 222 245 
135 151 189 223 248-249 

lxxv 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TR"ATI8lC I Code f TREATISE f Code § TII>:ATISE f Code f 

224 243 293 294,666 483 362 
'l'l-__ i) 260 300 297 484 363 
'l'l~ _-I 261 301 298 485 3M 
228 262-2153, 266-268 302-303 299 486 365 
229 264-266 304 300 4S7 366 
230 269 305 220 492-496 367 
231 261-262 309-317 302 497 368-369 
232 263 321 303 49S-500 367 
233 2M 324-327 304 505-506 370 
235 266 329-331 306 507 371 
'l3~ 
- I 266 333-338 306 50S 372 
238 267 340-344 307 515 373 
239 268 346-349 308 516-518 374 
240 269 351-352 309 5 Hl-524 376 
241 270 .,-.t-,)\) 310 -)- -31 a:"':.>-u 376 
242 271-276 357-360 311 555-556 378 
244 276 363-365 312 55i-559 379 
245 277 367 314 .560 380 
246 278 368 313 561 381 
247 279 369-370 314 -64 -66 ;) -;,) 383 
248 280 :m-373 316 567 386 
249 281 3"- 3"6 I j)- I 316 568-.'569 384 
250 282 (3--

• I I 317 570 386 
251 283 378 318 5il 387 
252 284 379 319 576-577 388 
253 286 382 320 578 390 
254 286 383 321 579-580 389 
255 287 385-387 322 581 392 
256 286 389-391 324 583-587 393 
257 286 :m2 326 600 396 
258 288 394 327 601-620 396 
259 286 395 328 608 
260 289 396-397 329 650-653 400 
265-266 290 39S-402 330 654 401 
'l6-- / 291-292 402-100 3~1 G--aa 402 
268-272 293 410-417 333-334 657 405-412 
'l-3 -I 418 336 658 403 
274 661 431-432 337 659-663 404 
276 662 43,1 338 664 413 
277-279 664 435-436 339 6ti5 406-408 
280 666-666 437 340-341 666 410 
281 6M 438-440 342 667 411 
282 M'l 618,663 441-449 3U-349 669 412 
283 649 451-456 360-361 672-674 414,1416 
284 667 457-458 362-363 675 1417 
285-290 668-661, 664 459-465 364-367 677 1418 
291 662-663 475-480 360-361 679 1419 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREATtSII I Code § TREATISE I Code f TRE.\ Tl811 I Code § 

681 1420 780 467 901 606 
682 1421-1423 781 468 902-907 601 
687 408 "8? I _ 467-472 907-908 GOB 
688 409 783 473 909-913 &09-611 
689 416 784 474 91·H115 612 
690 40a 78.5 476 916 1513-614 
691-692 417 786-788 465-469 917-918 615 
693 418 789 479 920-921 618 
694-697 419 790-792 480 922-926 1519-620 
69\.1-707 420 793 481 927-929 621 
709 420 bis 794 482 930 622 
711-713 422 7!J5 483 931 623 
it4 423 7!J6-7!J7 932 624 
715 424 79!J 488 933 
716 425 800-801 489 934 
7<)~ _<l 427 802 400 935 627 
726-729 428 803 491 936-!J37 G28 
730 429 804 492 93!J-940 629 
734 431 805 494-496 943 632 
738-739 442 811 496-497 944 633 
744 431,443 815 700 946 634 
7·15 432 821 701 948 636 
746 433 822 702 94!J 636 
747 434 824 703 (JijO-952 1537-638 
748 436 8"~ .:> 704 !J53 639 
749 436 826 706 956 540 
750 437 827-830 706 957-959 541 
751 438 832 'l07 960-962 1542-543 
752 439 833 'l08 963 644 
753 440 834 709 964 546 
754 441 835-836 710 966 546 
758 444 837 711 967 547 
759 446 838 'l12 968 546 
760 447 840 713 !J6!) 548 
761 448 841 714, 716 9/i-978 549 
762 449 842-852 716-720 979 660 
763 460 853-855 721 9S0 661, 666 
764 461 8.')6-859 722 981 662 
766 464 860 723 982 663, 666 
767 461, 476 861 724-727 983 654 
769-770 462 862 728 984 
771-772 463 87-1881 500 986-987 660-666 
/i3 4.64 8S4-S88 601 988 661 
774 466 889-892 602 989 668 
775 466 894 603 990 666 
776 462 896-899 604 991-996 1561-664 
777-779 466 900 6015 1000-1002 667 
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TABLE OF CROSS-UEFERENCES TO POCKET CODE 

TIlr.Ann I Code I TREAT •• !: f Codel TRune!: I Code I 
1003 1i68 lOS 1 liS} 71i0 
1004 669 1082 1185 761-763 
1005 670 1083 694 1186 764 
1006 672 1084 691i 1187 767 
1007 6'71 108.'1 696 1189 768 
1008-1015 673 1086 697-698 1100 766 
1017-1011) 674 1100 696 1101 767 
1020 117:) I 1104 GSG 1192 7GG 
1021 1i76 110.'; 697 1193 769 
1022 611 1100 698 111).1 760 
1023 618 1107 699-600 1195 761 
102;r1028 619 1108 601 11 OfJ-11 07 762 
10!W 681 1109 602 1198 763 
1 O:m-l 034 682 1111 604-606 1199 764 
10:15 683 1112 606,607 1200 7eli 
loa6 liM, 1i91 1116 608 1201 7156 
1037 681i ll1i 609 12l12-1203 767 
1038 1i18 11 HI 611 12()'1 0;70 
1040 686 1122-1124 612 1205 768 
1 ().II 681 1125 613 1206-1207 771 
1042 Ii88 1126 611i 1208 769 
1()'13 1127 G16 1209 772 
104·H045 1i91 1128 611 ]210 773 
I04S 630 11:m 618 1211 774 
IM9 631-632 1130 619 1212 ,"Ii 
1051 633 1131 443,614 121:; 776 
1053 634 1134 622 121-1 777 
10.55 640 1135 623-624 1215-1217 778 
1O.i' 636 1136 623 1218-1221 779 
1O,}g 631 113i-1138 621i ]223 780 
iO.;!) 638 1130 621i 122·1-1227 781 
1060 641 1141 626 12:l0 782 
1061-1062 642-641i 1142 627 1232 783 
1063 1144 1233 784-781i 
1064 681 1150-11.'16 730 12:34 786-789 
1065 682 llili -1158 731 123.') 790 
101'>6 1159 732 12311-1240 791 
1067 684 1162 734 1241 792 
11)69-1070 661 1163 736-736 1242 793 
1071 668.668 1164 731 1243 794-791i 
1072 668.670 1165 738 1244 796-797 
lOi3 671. (113 1168 139 1245 196 
1074 611i.616 11il-lli!? 141i 1246-12·17 799 
lOi5 617 lli3 7415 1248 800 
1076 686 lli8 741 12411-1250 801 
1077-1079 687 1181 '148 1')-"'-1"'54 .il. _, 806 
1080 688 1182 '149 1255-12';7 807-810 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREATIS';' Code' TUATISr: t Code I Tau TISr: • Code' 
1258 811 1339 897 1448 962 
1259-1263 812-818 1344 900 1450 963 
1265 821 134,'H346 901 1451 966 
1267 821, 1348 900 1455 966 
1268 822,826 1349 902 1456 967 
1269 827 1350 903 1457 986, 
1270 828 1351 9(K 1458-1459 969 
12i1 829 1352 905 1400 970 
1273 831 1353-1355 906 1461 972 
1274-1275 832-835 1356 907 1463-1465 973-974 
1277-1280 823 1360-1362 910,912 1466 975 
1281 824 1365 911 1469 977 
1285 850 13il 913 1471 976 
1289 8111 .13i3-13i6 914-916 1472 978 
1290 852 1378-1382 916 1476 971 
1291 1383 917 1480 980 
1292 863 1384 918 1481 981-982 
1293 854 1386-1388 919-920 1482 980 
1294 857 1389 921 1483-1484 983 
1295 868 1390 922-923 1485 984 

• 

1296 I 131)} 924 1486 984-986 
1297 860 1392 926-926 1487 98'1 
1298 861 1393-1394 927 1488 1069 
1299 86~-863 1395 928 1489 988 
1300 864 1396-13!l8 929 1490 991 
1301 865 1402 930,939 1491 989 
1302 866 1403 931 14P2 
1303 866 1404 1493 994 
1304 868 1405 933-934 1495 992 
1305 867 14(16 935 1496-1497 997 
1306 884 1407 936-937 1500--1502 995 
1308-1310 809 1408-1410 150a 996 
1311 870-871 Iol14 940 1505 1000 
1312 872 1415 941 1511-1512 886 
1313 673 1416 942-944 151a 
1314 874 1417 946 1514 1001 
1315 875-876 1420 950 1517 1002 
1316 877 1424 950 1521 1003 
1317 878 1431-1433 952 1523 1005 
1318 879 1434 953 1524 1006 
1319 880 1435 952 1-"-;)-;) 1001 
1320 881 1438-1441 954 1526 1008 
1321 1442 956 1528 1011 
1326-1329 890-892 1443 9115 1530 1012-1015 
1330 893 1445 967-9119 1531 1009 
1331 894 1446 960 1532 1016 
1335-1338 896 1447 9&1 1536-1537 1018 
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1538 1019 1633 1092-1096 . 1702 1180 
1539 1020 1633 a 1094 1703 1181 
1540-1543 1021 1635 1097 1704 1182 
1M7 1022 1637 1098 1705 1183 
1MS 1023 1639 1100 1706 1180 
1550 1024 1640 1101 1709 1186 
1551 1026 1641 1102 1710 1187-1191 
1--1) iJiJ ... 1026 1642-1644 1103-1106 1712-1713 1196-1198 
1554 1029-1030 1645 1106 1714 1200 
1555 1028 1647 1107 1718 1201 
1556 1027 1648-1651 1110 1719-1720 1202 
1557 1031 1652 1111 1721 1206 
1558 1032 1653 1112-1116 1~I)I) 

I~~ 1203-1204 
1564 1036 1655 1116 1725-1726 1207-1208 
1565 1036 1657 1117 1727 1209 
1566-1567 1037 1658 1118 1728 1210 
1568 1038 1659 1119 1729 1211 
1570 1039 1660 1120 1730 1212 
1573 IMo-I043 1661 1121-1123 1732 1213-1217 
1576 IMfi-l047 1662 1124-1126 1734 1218 
1580 1000 1664 1130-1132 1735 1219 
1582 1063 1665 1133 1736 1220 
1584 1060 1666 1136 1737 1221 
1585 1066 1667 1137 1738 1222-1223 
1586-1587 1054 1668 1138 1740 1224 
1588 1066, 1058 1669 1139 1747-1749 1230-1232 
1591 1069 1670 1130 1750 1233-1236 
1592 1060 1671 1141-1142 1751 1236 
1597 1062-1063 1674 1144-1146 1755 1237 
1598 1064 1675 1146 1760-1761 1238 
1599 1066 1676 1148 1762 1239 
1602 1066 1676 a 1147 1768 1240 
1603 1067-1068 1676b 1149 1770 1242-1244 
1605 1069 1677 1162-1154 1772-1776 1246 
1610 1071 1678 1166-1166 177i 1246 
1612 1072 1679 1778 1248 
1614 1073 1680 1146, 1779 1249 
1615 1074 1681 1146,1162,1160 1781 1260 
1616 1076 1682 1161-1162 1782 1261 
1617 1076 1683 1163 1783 1262 
1618 1077 1684 1164,1181 1784 12M 
1620 1078-1080 1690 1170 1786 1260 
1621 1081-1083 1694 1171 1788 1265 
1623 1086 1697 1173 1789 1256 
1624 1086 1698 1174 1790 1267 
1625 1087 1699 1176 1791 1~ 

1631-1632 1090 1700 11'17 1792 1259 
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ISoo 1266 IS78-1&:\0 1367 ~OO!} 14M 
IS01 1267 1882 1369-1371 2010 1486 
IS02 1268 188:3 1372. 1376 2011 1482 
IS03 1269 1884 1373-1374 2012 1481 
IS05 1270 ISS5-1800 1376 2013 1483 
1806 1271-1272 1802-1804 1378 2014-2015 1487 
1807 1273-1275 1806 1379 2016 
IS08 1277-1278 IS07 1380 2018 1484 
1810 1280-1282 1808-1000 1381 2010 1485 
1816 1286 1904 1383-1384. 1390-1391 2020 1483 
IS17 1286-1288 1000 1400 20::?1 1483 
1818 1295-1297 1007 1401 ')0"3-')0'>-- - __ I 1491 
1810 1298-1301 lUOS 1401-1403 2034 1500 
IS20 1291-1293 1000 1404 20:37-2030 1503 
1821 1289. 1294 1910 1405 2041-2043 1504-1505 
1822 1290 1011 1406 20-14 1506 
182·1 1285 1918 1410 20·16 1528 
1827-1828 1302-1307 1923 1413-1415 20-17 1507 
IS31 1310 1924 1411-1412 2048 1509 
1832 1311 1029 1424-1425 2050 1510 
183·H836 1312 1934-1938 1430-1434 2051 1611-1512 
1837-1838 1314 1040-1944 1436-1438 2052 1513 
IS:l9 1316 1946-1947 1440-1443 2054 1514 
18·10 1316-1317 1949-1U51 1445 20.j6-2060 1516 
18·11 1318-1320 1952 1446 2061-2062 1520 
18·t:! 1321 1953 1447-1449 2063 1621.398 
1845-1847 1326 1954 1460 2065 1622 
18·10 1326 19,j5 1451 2066 1523-1626 
1850-1851 1327-1329 1956 1452 2067-2069 1529 
1852-1853 1330 19,'57 1453 2070-2071 1530 
1854 1328-1330 19f18 1454 "0-'> - .- 1531 
1855 1330 195!H960 1455 2073 1532-1533 
1856-1856 e 1332-1334 1962 1457 207S 1534 
IS56d 1341 1963-1968 1458 2079 1536 
1859-1859 e 1335-1336 106!H972 1469 2081 1636 
18501 1342 1974 1461 2082-2084 1537 
1861 1345 1975 1462 2085 
1862 1339 1976 1463 2086 1642 
1863 1344 1977 1464 2088 1543 
1866 1362 198.'3 1468-1469 2089 1644 
1867 1360-1361 1084 1470 2093 15415 
1860-1870 1353-1358 1985 1471 2094 1547 
1871 1360 1907-2000 1475-1480 2097 1549-1660. 1662 
1872 1362-1364 2004 1479 2098 1661 
1873 1361 2006 1476-1477 2099-2100 1553-1659 
1874-187.'i 1366 2007 1478 2102 1661-1662 
1876-1877 1367 2008 1480 2103 1663 
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2104 1566 2180 1652 ""-9 ~_o 1734 
2105-2107 1566 2182 16M 2259 a 1735 
2108 1568 2183-2184 1656 2260-2261 1736 
2109 1569-1570 2185 1656 2263 1737 
2110 1571-1573 2Hll 1670 2264 1738 
2113 1575 2192 1660 ""6-__ i) 1739 
2115 1576 2193-2194 1662 2268 1740-1741 , 

2116 1578 2105 1671 2269 1742 
211 ; 1579 2196 1673-1676 2270 1743-1744 
2118 1581 219; 1672 "?-1 __ I 1745 
2119 1580 2199 1663-1666 2'l-,) -1- 1746-1747 
2120 1682 2200 1667-1669 ')"-3 _ .. I 1748 
2121-2123 1583-1686 2201 1680 22i5 1750 
2124 1687-1588 2202 1681 22i6-22i; 1751-1752 
2125 1689 22(13 1682 22i9-2280 1753 
2128 1691 2204 1685 2281 1754 
2129 '>?O-__ i) 1686 2?82 1755 
2130 1596 2206 2283 17M 
2131 1596 220; 1692 2285 1760 
21:32-2133 1 1606 2210 1694 2286 1762 
2135 16M 2211 1695 2287 1763 
213; 1608 2212 1696-1697 2292 1766 
2138 1609-1610 2213 1699 2294 1767 
2139 1611 2214 1700 2296 1768-1769 
2140 1612 2215 1701 2297 1770 
2141 1613 22J.;-2218 1702 2298 1771 
2143 1614-1616 2219 1703 2300 1774 
2144 1617 2220 1704 2301 1775 
2145 1618 2221 1705 2302 1776 
2148 1620 2223 1707 2303 1777 
2150 1620-1621 2228 1710 2304 1778 
2151 2230-2231 1711 2306 1780 
2152 1624 2232-2233 1713-1714 2307 1781 
2153 1626 2234 1715 2308 1782, 1784-1785 
2154 1626 2235 1716 2309 1783 
2155 1594 2236 1717 2310 1786 
2156 1627 2237 1712 2311 1787-1789 , 

2158-2159 1630-1631 2239 1723 2312 1790-1792 
2161 1633-1634 2240 1721-1722 2313 1793 
2163 1638 2241 1724 2314 1794 
2164 1639 2242 1726 2315 1795 
2165 1640 2243 1726 2317 1796 
2166 lMl 2245 1719-1720 2318-2319 1785, 1797 
2167 1M2 2251 1730 2321 1799-1800 
2168 1636-1637 '>2-<) _ 0_ 1731 2322 1801 
2169 1M3 2254-2257 1732 2323 1802 
2175 1660 '>958 -- 1733 2324 1803 
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2325 2430 1921 1)-06 -0 2089 
2326 1804 2431 1922-1925 2507 2060 
2327 1805, 1808 2432 1927-1928 2508 2061 
2328-2329 1807 2433 1929 1)-09 .0 2062 
2334 1812 2434 1930 2510 2063 
2336 1813-1815 2435 1931 2511 2064 
2337 1816 2436 1932 2512-2513 2066 
2338 1817 2437 1933 2514 2065 
2339 1819 2438 1934 2515-2516 2067 
2340 1822-1823 2439 1936 2517-2518 2068 
2341 1820-1821 2440 1937 2519-2525 2069-2079 
2346 1825,1947 2441 1938 2527 2080 
2348-2356 1947 2442 1935 "-1)8 .0_ 2081 
2361 1830, 1832 2443-2445 1934 a 2529 2082 
2362-2363 1834-1836 2446 1939 2530 2083 
2368-2373 1850 2447 1941 2531-2532 20842086 
2374 1833 2450 1946 2533 2087 
2375 1837-1840 2451-2452 1944-1955 2534 2088 
2378-2379 1842-1849 245-1-2456 1950 1)-3-

.0 ° 2089 
2380 1855 2458 1953-1954 2536 2091-2092 
2381 1856 2459 1955 2537 2093 
2382 1857 2460 1958-1960 2538 2094 
2383 1858 2461-2463 1961 2539 2095 
2384 2464 1962-1965 2549 2100 
2385 1860 2465 1966-1969 25.50 2101-2103 
2386 2466-2467 1970-1972, 1977 2552 2104-2106 
2387 1863 2410 1976 1)- -3-1)-54 _on ... D 2107-2109 
2388 1884-1865 2471 1976 25;3() 2110-2112 
2389-2390 1866 1)4-1) • 1- 1978 4)" - .... _001 2113-2114 
2391 1867 2473 1979-1980 ,,- -S _DO 2115 
2395 1870 2474 1981 2559 2116 
2400-2401 1871-1874 2475 1982 1)-6-

-0 ° 2120. 2130 
2404 1877 2476-2477 1983-1984 1)"6-.... I 2121-2123 
2406 1878-1881 2483-2484 1990-1992 2568 2124 
2407 1882 2485-2487 1994-1998 2569 2125-2126 
2408-2409 1883-1892 2486 2035 1):-0 .vl 2127 
2410 1893 2488-2494 1999-2003 2571 2130 
2411 1894 2490 2012-2013 2572 2131 
2413 1895 2493 2014 2573 2132 
2414 1896 2495 2006-2009 2574-2577 2133 
2415 1897-1898 2496 2010,2015-2019 "--8 2--9 _01 - 01 2134 
2416 1899-1906 2497 2580-2582 2135 
2417-2418 1906 2498 2027-2031 2588-2589 2140 
2419 1907 2500 2041-2043 2590 2141,2145 
2420 1908-1910 2501 2045 2591 2143 
2421 1911-1912 "-0" .() - 2046 2592 2144 
2423 1913 2503 2041 2593 2146 
2425 1915 2504 2594 2148-2150 

, 

2427 1917 2505 2055-2058 2596 • 1599 

)xxxili 



1. TABULAR ANALYSIS OF TOPICS 
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2. TABULAR ANALYSIS OF BOOK I (ADMISSIBILITY) 

PART I. RULES OF RELEVANCY 

I 
I I 

I. CirculI13tantial EvidC71ce II. Tl'stimonial Eridellcl! 
• 

I. of Human Act 
II. of Human Quality, etc. 
III. of Inanimate Fact 

• 

[See Table S] 

• 

I. Qualifications 
II. Impeachment 
III. Rehabilitation 
IV. Admissions 

[See Table 41 

III, A.utoptic Profercnce 

PART II. RULES OF AUXILB-RY PROBATIVE POLICY 
I 

• 

i I 
I. Preferential 

I 
II. Analytic I I I. Prophylactic 

. 

I. Documentary 
Originals 

II. Attesting Wit
ncss, etc. 

Hearsay 
,,' 

1. Cross-Examination 
2. Confrontation 

I. Oath 
II. Perjur~'-Penalty 
III. Publicity 
IV. Scquestration 
V. Discovery 

r------------------------~--~I----~-------
IV. Simplijicatire V. Syrltkctic 

I. Order of Evidence I. No. of Witnesses 
II. Sundries II, Kind of Witness 
III. Opinion III. Verbal Completeness 

IV. Authentication 

PART III. RULES OF EXTRINSIC POLICY 
I 

I. Absolute 'Exclusion II. Optional Exclusion '~Privilege) 
I , I 

II. Privileges of I. Testimonial 
Duty Non-Attendance 

, 
A. Topics 

• 

1. Sundry 
2. Anti-Marital 
3. Self-Criminating 

1. 
.) _. 
3. 
4. 

I 
III. Privileges 

of Silence 
I 

1 
B. Communications 
• 

Sundries 
Attorney 
Marital 
Jurors 

• 

5. Informers: 
Officials 

6. Physician 
i. Priest 

PART IV. PAROL EVIDENCE RULES 

I ·r, -----------.I---.--------~~I----------'-----.I 
I. Enaction II. IntegratIOn III. Formalities IV. Interpretation 
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3. TABULAR ANALYSIS OF BOOK I, PART I, TITLE I 

• 

, 

CIRCUMSTANTIAL EVIDEXCE 

I. EVIDESCISG A 

HmlAsACT 

I. Prospectant EI'i,ience 

A. Moral Character 
B. Capacity, Skill, etc. 
C. Habit, Custom 
D. Design, Plan 
E. Emotion, Moti\'e 

II. Cmlcomitant Et'idence 

A. Opportunity 
B. Impossibility 

I II. Retrospl'c[nnt Evilicnce 

A. Traces Mechllnical 
B. Traces Organic 
C. Traces Mental 

I I. EnDt:NCISG A 

IImlAx QUAJ.lTY, ETC. 

Filets to be Ilrot·ed 
1. Moral Character 
II. Physical Capacity 
Ill. Mental Capacity 
IV. Design, Plan 
V. Intent 
VI. Knowledge, Belief 
VII. Habit, Custom 
VIII. Emotion, Motive 
IX. Identity 

!II ay be eridcncctl by 
Conduct exhibiting 
Circumstances causing 
Prior or subsequent condition 
[Repute; see Hearsay Hille) 
[Personal Opinion; see Opinion Rule) 

III. E\'IDENCIXG A 

FACT OF IN.~NIMATt: NATURE 

Facts to be proved 
I. Identity 
II. Occurrence 
I II. Existence, Persistence 
IV. Tendency, Quality, Cause, Effect 

.If ay be et.Ule7lced by 
Similar lnotnnces 
Sundries 

4. TABULAR ANALYSIS OF BOOK I, PART I. TITLE II 

TESTIMONIAL EVIDENCE 

I. TESTI~IONIAJ, QUAI.n·lc.~TJOS::; II. 'I't:STUION 1.\ I. hn't;A('mIENT 

I. Organic Capacity 
A. l\lcntal Derangement 
B. Mental Immaturity 
C. Moral Depravity 

II. Expcriclllial Capacity 
A. General Experience 
B. Special Experience 

III. Partisan Capacity 
:1. l'e(:unillrv Inter('.st 

• 
B. Marital Hclationship 

IV. Observation 
:t. Knowledge in generul 
13. Specific l(nowledgc 

V. Recollection 
:1. Past (Recorded) 
B. Present (Refreshed) 

1'1. N arrati(//~ 
:1. InterroJ(at('ti 
n. Dramatic, Pictorial 
C. Written 
D. Interpreted 

I. 1'('1'80118 [mpcachable 
A. Dcrendant 
B. Own Witness 

II. 1 mpeachillg TTf/its 
A. Moral Chllr!lcter 
B. Mental Incapacity 
C. Inexpertness 
D. llias, Inten'st, etc. 

III. EI,idcllcing the Impeaching 
TTf/its 

.t!. Bias, Corruption, Inter('st 
n. Morul Character 
C. Inexpcrtncs.~, Memory, etc. 

el'u!cllcetl by 
Conduct exhibiting 
Circumstances (:lllL~ing 
IHeputc; s('c lIennmy Hule) 
[Personal Opinion; sec Opinion 

Rule) 

introdured through 
Extrinsic Testimony 
Cross-Examinntion 

11'. ContradicticlII III1fI Self-Contra
diction 

introduced by 
Extrinsic Testimony 
Cross-Examination 

III. TESTIMONIAl. Rt:nAIIIJ.JTATJON IV. PAUTIE!!' AUMIS!lJON8 

.-t. Mornl Character :1. Implied Admissions 
B. Consistent Statements B. Admissions in Plendings 

C. Admissions by Third Pnrti!':l 
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EVIDENCE 
I~ 

TRIALS AT OOMMON LAW 

INTRODUCTION 

SCOPE OF THE SUBJECT. AND PRELIMINARY DISTINCTIONS 

CHAPTER I. 

§ 1. Definition of Evidence; Distine- Several Jurisdictions. 
tions between Law and Fact; between § 4 d. Admiralty Courts; .Military 
Arlnlment and Evidence. Courts; .Juvenile Courts; Commercial 

§ 2. Distinctions bctween ' Factum Pro- and Conciliation Courts. 
han dum ' and' FuctUlll Probans'; between § 4 c. Private Arbitrators; Private Asso-
Hules of Substantive Law and Pleading eiutions. 
and of Evidence; between Materiality and § ,if. Social Case-Work. 
Admissibility; between Facts not in Issue § 5. Conflict of Laws; Distinction be-
and Facts not Admissible. tween' Lex fori' and Foreign Laws. 

§ 3. Topical Analysis of the System of § G. Same: Rule in the Federnl Courts 
Evidence. of the United States. 

§ 4. Rules of Evidence in Chancery; § Ga. Same: Rule in the State Courts. 
in Criminal Trials; in Ex Parte Proceedings; § G b. Smne: Rule in Canada. 
in Interlocutory Proceedings; in Grand Jury § i. Constitutional Sanction of Rules 
Inquiries. of Evidence; 'Ex post facto' Laws; 

§ 4a. Jury-Trial Rules of Evidencc in Lcp:islativc Alteration of Hules. 
Administ.rative Tribunals (Federal Land § i a. Alteration or Waiver of Rules 
Office, Commerce Commission, etc.; Stutc of E\'idcnce hy Contrllct of Parties. 
Industrial BORrels, Public Utilities Com- § S. Genernl Survey of the Hi: t.···ical 
missions, etc.); (I) Theory of the Question. Development of the Hules of Evidence. 

§ ·lb. SUlIle: (II) History and Policy. § Sa. Shortcomings of the Law of Evi-
~ 4 c. Sume: (III) State of the Luw in the dence. und its Future. 

§ 1. Dofinition of Evidence; Distinctions between Law and Fact; be
tween Argnment and Evidence. In considering the precise scope to be assigned 
to the subject of E\·idence or Proof, it is to be noticed that the general process 
of "indicating or enforcing legal rights and duties, both public and private, 
falls naturally into five stages: 1. The procurement of the parties' appear
ance before the tribunal, i.e. Process, in the narrow sense; 2. The ascertain
ment of the subject of the dispute, Le. Pleading; 3. The attempt at demon
stration by the parties of their respective positions, i.e. Trial; 4. The de
tCl'nlination of the dispute b~' the tribunal, i.e. Venlict and jl\dgment; and 
fl. The enforcement of the tril..nnal's determination, i.e. Execution, and the 
like. Clearly the present su ·"h,(·t lies somewhere in the third stage. At that 
point (taking for example's sake a cidl suit at common law) the parties have 
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§ 1 DEFINITIONS [CRAP. I 

arl'ived at an issue, and it becomes the plaintiff's interest to demonstrate to 
the tribunal the existence or the legal re!ation (a right, as to him; a liability, 
as to the defendant) which he asserts, and the defenJant's interest to show 
" " Its non-existence. 

(a) Law and Fact, distip..guislwd. The material on which this claim of the 
plaintiff rests, if successful, is composite. Given certain facts or groups of 
facts, and the State predicates a legal relation between A and B, i.e. is ready 
to lend its force towards a more or less direct r.ealization of that re!ation. The 
establishment of a given claim, then, involves the demonstration (1) that 
certain facts or groups of facts exist, (2) that to the contingency of their ex
istence the State attaches the legal consequence now asserted by the claimant. 
He has thus to satisfy the tribunal in two respects, (1) as to ·hese facts, (2) as 
to the legal consequence asserted to be attached. In one sense, both these 
matters are H facts", in the sense that everything in the cosmos is a fact or 
phenomenon. But. the popular distinction between "fact" and "law" is 
here as accurate as the situation requires. The requirement is for phrases 
which shall set off in one class the generality that the State sanctions and will 
habitually enforce a legal relation of a specific content, and in :mother class 
the specific occurrence constituting the contingency in which the State pred
icates this relation. In the former class we are dealing with the abstract 
formulated body of legal principles; in the latter, with all concrete phe
nomena, designated in the terms of the law. 

That many phenomena (events, or facts) may" .. "'.ot at first sight be simple 
to classify, or easy to deal with, does not affect the reality of the distinction. 
For instance, the circumstance that John Doe owns the farm Blackacre, upon 
analysis, resolves itself as follows: The legal relation of ownership exists as 
between John Doe and all others, because (a) John Doe's father, owner of 
Blacltacre, died without a will leaving John Doe his only legitimate child, and 
(b) under such circumstances the above legal relation attaches as between 
John Doe and alI others. Here (b) is clearly a fa.~t of legal rule, while (a) is 
for practical purpcses an ordinary fact, but (a.) may be in turn resolved into 
facts of legal rule (ownership, legitimacy, and the like) in composition with 
ordinary facts. In judicial practice, and not in theory only, the distinction 
will be maintained, for the judge will instruct the jury upon the legal rules 
necessary for them to know and obey in reaching their ultimate determination. 
Thus, though such a question as ownership may be handed over for determi
nation to the part of the tribunal usually dealing with ordinary facts alone, 
the distinction is none the less preserved between legal principles and the other 
phenomena which we ordinarily call tt facts." 

No closer distinction is here necessary. It is apparent that the claimant 
has here two classes of material very different for the purposes of his demon
stration. To persuade the tribunal of the existence of the asserted rule of 
law is a process having its own separate rules, not here involved. To per
suade the tribunal of the existence of the required state of facts is the process 
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§§ I-Sa) DEFINITIO NS II 

with which the rules of Evidence, or Proof, so called, are for the most part 
concerned. 

(b) Argument and E'DWence, distinguuhed. Within this line, however, 
must be distinguished two separate processes employing different dssses of 
expedients. The claimant may conceivably ofter to the tribunal the very 
phenomenon in its entirety which is to be the basis of the legal rule asserted ; 
but an instance could hardly occur in practice. Ordinarily, the demonst.ration 
can be accomplished only by the use of a number of facts, the final logical 

. result being th~ establishment of the total fact. The process would consist 
in the presentation of these elemental facts and in the piecing of them together 
so as to reach the conclusion. This process of presentation is a different one 
from the process of piecing together. The latter is Argumentation. The 
legitimate quality of Argumentation is the invocation, by counsel, of ordinary 
rules of logic and rhetoric in the combination of assumed facts. The :ules 
governing this smb-process in the general process of judicial proof form a sepa
rate subject of law. It is sufficient here to note that Argument is to be dis
tinguished from the presentation of Evidence.1 

(c) Definition of Evidence. It is of little practical consequence to con
struct a formula defining what is to be understood as Evidence. Nevel'
theless, its content is capable of being stated. What we are concerned with 
is the process of presenting evidence for the purpose of demonstrating an 
asserted fact. In this process, then, the term Evidence represents : 

Any lmowable fact or group of facts, not a legal or a logical principle, con
sidered with a view to its being offered before a legal tribun:r.l f(}r the purpose of 
producing a per,ma,non, positive or negative, on tl,e part of the tribunal, as to the 
truth of a proposition, not of law or of logic, on whick the determination of the tri
bunal i.8 to be asked.2 

Of the definitions of legal evidence that have been proposed from time to 
time, some have been framed merely in view of emphasizing partial aspects 

§ 1. I Tile distinction between argument and 
evidence is more prer.isely examined post, 
§ 1806. 

2 A brief comment on IIOme of th~se phrases 
and terms is worth while: (I) .. Knowable" ; 
this must be noted, because it is certain that 
no Court would IiBten to an attompted pres
entation of that which it considered not 
knowabh:. (2) .. Event". .. fact... .. phenom~ 
enOn "; it is difficult to choose between these 
terms; none of them is adequate; .. fact .. 
lIeems on thp. whole the least unsatisfactory. 
(3) ,. Considered with a view". etc,; this must 
he noted, because. for exr..mple, the situation of 
the counsel who is discussing the testimony of 
the witnesses with his associnte in the office 
is equally a dealing with Evidence ae when 
he is putting the witness on the stand. 
(4) .. Persuasion. positive o. negative"; it will 
be seen, in discussing the Burden of Proof, 
that the process of proof and disproof may be 

3 

conceived of either as the establishment by 
both proponent and Opponent of their OWn 
assertions, one of a given content, the other of 
a content exactly negative; or as the establish
ment by the proponent of condction as to a 
given asstlrtion and the destruction by the 
opponent of sny conviction as to that assertion. 
It ill not intende<i here to choose between thoae 
views, but merely to cover the case of both 
the proponent and opponent in the litigation. 
(5) .. Truth of a proposition"; in judicial 
proceedir.gs we must nSSUm3 for practical 
purposes that the subj"ctive phenomena of 
existence ~ave an objective reality. With 
refere!!ce to the State's force, which the Court 
will put in motion. the Court's determination 
upon a question of fact makes that fact for 
practical purposes a reality. For the purpeSC8 
of !egal procedure, then, the" truth of II propo
sition" is the reault of the Court·s determi
nation. 
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of the subject, others have been intended to embody some theory or classi
ficat!on or the relation between certain parts of the law of evidence j and a 
comparison of them can hardly be made upon a common basis. Neverthe
less, a collation of the classical definitions is interesting, if only for the singular 
variety or phrasing exhibited upon a subject apparently SO simple and so 
exempt from practical controversy : 

1768, Mr. Justice BL.\cKSTONE, Commentaries, III, 367: "EvidencE signifies that which 
makes clear or ascertains the truth of the very fact or point in issue, either on the one side 
or the other." . 

1824, Mr. Thomas Starkie, Evidence, I, 9: "That which is lel?;'l.lly offered by the litigant 
parties to induce a jury to decide for or against the party alleging such facts, as contradis
tinguished from all comment and argument on the subject, falls within the description of 
evidence." . 

1827, Mr. Jeremy Bent/~'am, Rationale of Judicial Evidence, b. I, C. I (Bowring's ed. vol. 
VI, p. 208): "By the term' evidence' con~idered according to the most extended application 
that is ever given to it, may be, and seems iu general to be, understood, any matter of fact, 
the effect, tendency, or design of which, when presented to the mind, is to produce a persua-
3ion c ... ncerning the existence of some other matter of f~.ct . a persuasion either affirmative 
or disaffirmative of its <!xistence. • .. Talcing the word in this sen~, questions of evidence 
are continually prcsenting themselves to every human being, eyery day, and almost every 
waking hour of his life. . .. Hereafter, the only sense in which the word is used, is that in 
which the application of it is confined to juridical, or say legal, evidence. Under this limi
tation, then, evidence is a general name given to any fact, in contemplation of its being pre
sented to the cognizance of a judge, in the view of its producing in his mind a persnasion 

. concerning the existence of some other fact of some fact by which, supposing the existence 
of it estnblished, a decision to a certnin effect \vould be called for at his hands." 

1838, M!'. W. Willa, Circumstantial Evidence, 1: "Every conclusion of the judgment, 
what" ler may be its subject, is the result of evidence, a werd which . • . is applied to 
denute the means by whiec. any alleged matter of fact, the truth of which is submitted to 
investigation, is established or disproved." 

1842, l\fr. John Bomncr, editor, in Bacon's Abridgment, 1st Amer. cd., nI, 242, tit. 
Evidence: "Evidence is that which demonstrates, makes clear, or ascertains the truth of 
the very fact or. point in issue; or, it is that which is legally submitted to a court and jury, 
or to either of them, to enable them to decide upon the questions in dispute or issue, as 
pointed out by the pleadings, and distinguished from all comments or arguments." 

1849, l\fr. W. M. Beat, Evidence, §§ 11, 33: "Evidence, thus understood, has been well 
defined, any matter of fact, the effect, tendency, or design of which is to produce in the 
mind a persuasion, affirmative or disaffirmative, of the existence of some other matter of 
fact. 'Judicial evicl·:nce' may be defined [as] the evidence received by courts of justice in 
proof or disproof of facts the existence of which comes in question before them. By facta 
must here he understood the 'res gestre' of some suit or other matter to which when ascer
tained the llW is to be appiied; for although, in logical accuracy the existe1)ce or non
e7.tstence of a 1410 is a question of fact, it is rarely spoken of as such either by jurists or prac
titioners." 

1876. Mr. Justice STEPHEN, Digest of Evidence, Art. 1: '''Evidence' means
(1) Statements ~'Hle by witnesses in court under a legal sanetionr-in relation to matters of 
fact under inqu~· ; ... (2) Documents produced for the inspection of the Court or judge." 

1823, Mr. Justice Edward LI\'INGSTON, Draft Code, Book of Definitions (Works, ed. 
1872, II, 646): "Evidence is that which brings to the mind a just conviction of the truth 
or falsehood of any substantive proposition which is asserted or denied. Illustrations and 
developments of the different parts of this definition: I. A conviction produced by evidence 
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which ought not according to the rules of true reason to have that effect is not a just con
viction; the law therefore declares what effect different species of evidence ought to have 
in producing such conviction. and that evidence in its different degrees is called 'legal 
e,,;dence.' . . . II. The word' substanth'e,' in the definition is intended to exclude all such 
abstract propositions as can be demonstrated to be true or false by the reasoning power, 
without having rccourse to the establishment of other facts. The propositions intended by 
the definition are either of fact or of law." 

1842, Professor Si71wn Grcenkaf, Evidence, § 1: "The word 'evidence', in legal accep
tation, includes all the means by which any alleged matter of fact, the truth of which is 
submitted to investigation, is established or disproved." 

1889, Professor James Bradley Thayer, "Presumptions and the Law of E,,;dence", 3 
Harvard L. Rev. 142: "What is our law of evidence? It is a set of rules which has to do 
with judicial investigations into questions of fact. . ., These rules relate to the mode of 
ascertaining an unknown, and generally a disputed, matter of fact. But they do not regu
late the process of reasoning and argument. . " When one offers 'evidence', in the sense 
of the word which is now under consideration, he offers to prove, otherwise than by mere 
reasoning from what is already known, a matter of fact to be used as a basis of inference 
to another matter of fact. . .' In giving evidence we are furnishing to a tribunal a np-w 
basis for reasoning. This is not saying that we do not have to reason in order to ascertain 
this basis; it is merely saying that reasoning alone will not, or at least docs not, supply it. 
The new element which is added is what we call the evidence. Evidence, then, is any 
matter of fact which is furnished to a legal tribunal otherwise than by reasoning or a 
reference to what is noticed without proof as the basis of inference in ascertaining 
some other matter of fact." I 

§ 2. Distinctions between' Probandum' end' Factum Probanl'; be-
tween Rulel of Substantive Law and and of Evidence ; between Ma-
t.eriality and Admislibility ; between Facts not in Islueand Pacta not hdmllsible. 
When A is sitting in his office, pondering over an apparent shortage in the 
cashier's books, and B approaches him with an earnest proffer of documents 
and ore-specimens from a Colorado mine which he desires to prove to be a 
good investment for A's money, A will doubtless reply, "But I cannot lis~n 
to your evidence of the richness of the mine, for I am not at this moment con
sidering any proposal to invest in that mine, or in any other asset. What I 
am now desirous of establishing is whether my clerk is dishonest or has merely 
made a blunder; and your proposition about the mine being not before me 
now, your evidence of it is beside the point." Just such a situation is daily 
presented in every court. Evidence is rejected, not because of any defect in 
the evidence, but because the proposition to which it is directed is not before 
the Court. The distinction thus becomes important between 'factum pro
bandum ' and ' factum probans.' 

(1) Evidence is always a relative term. It signifies a relation between two 
facts, the' factum probandum', or proposition to be established, and the • fac
tum probans', : .. material evidencing the proposition. The former is neces
sarily to be conceived of as hypothetical ; it is that which the one party affirm!! 
and the other denies, the tribunal being as yet not committed in either direc-

I The same author repeats subdtnntially this definition in bis Preliminary Treatise. 263. 
published in 1898. 
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tion. The latter is conceived of for practical purposes as existent, and is 
offered as such for the consideration of the tribunal. The latter is brought 
forward as a reality for the purpose of convincing the tribunal that the former 
is also a reaHty. 

No correct and sure comprehension of the nature of any evidential question 
can ever be had unless this double or relative aspect of it is distinctly pictured. 
On each occasion the questions must be asked, What is the Proposition de
sired to be proved? What is the Evidentiary Fact offered to prove it? 

(2) Each Evidentiary Fact may in tum become a Propo8'iticn to be proved, 
until finally some ultimate Evidentiary Fact is reached. For example, to 
prove the Proposition that a murder was committed by John Doe, the Evi
dentiary Fact may be offered that John Doe left the victim's house shortly 
after the murder; to prove this in turn, as a Proposition, the Evidentiary 
Fact may be offered that John Doe's shoes fit the track left near the house 
by the murderer; and this again, as a Proposition, may be evidenced by the 
statement of a witness on the stand who has placed,the shoe in the tracks. 
Here each evidentiary fact in its turn becomes a proposit.ion requiring the 
marshalling of new evidentiary facts, more or fewer according to its complexity. 
Any specific matter may be Proposition or Evidentiary Fact, according to the 
point of view. This is important, in that the significance of a ruling upon an 
offer of evidence may be otherwise misconceived, as when (according to 
,our loose and inaccurate use of words), it is said that" evidence of" a per
son's age is offered; for here it cannot be told by the phrasing whether the 
age is the Evidentiary Fact or the Proposition. 

(3) Permitting a Fact to become a Proposition, i.e. open to be evidenced, 
is not an evidentiary process. A ruling of substantive law or of pleading is often 
discussed as if it were a ruling upon a question of evidence. For example, 
on an action of battery, upon a plea of not guilty, the de!endant offers evidence 
to prove th3.t the plaintiff used insulting words to the defendant before the 
attack, and this is rejected; here the ruling is in truth that insults constitute 
no excuse or no ground for mitigation of damages, . a ruling of substantive 
law; or, perhaps, that such a defence is not a .... aiIable upon a plea traversing 
the battery, a ruling of pleading. It is certainly not-a ruling upon a ques
tion of evidence; it is a ruling that the proposition desired to be proved is 
either not tenable, by the substantive law, or not issuable, by the law of plead-
• mg. 

This contrast is indicated by the terms Materiality and Admissibility, the 
former defining the status of the Proposition in the case at large, and the 
latter defining the relation of an Evidentiary Fact to some Proposition. The 
two problems are wholly distinct, and yet the inaccuracy of our usage tends 
constantly to confuse them. Although in some legal treatises the confusion 
has been perpetuated, yet the most careful modern writers have repeatedly 
called attention to the impropriety and the harmfulness of tbis inveterate 
error: 
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1827, Mr. Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. VI, c. V (Bowring's 
ed. vol. VII, p. 560: "The question, on what facts the decision turns, is a question, not of 
evidence, but of the substantive branch of the law: it respects the' probandum', not the 
'probans': it does not belong to the inquiry, by what sort of evidence the facts of the case 
may be proved; it belongs to the inquiry, what are the facts of which the law has deter
mined that proof shaH be required, in order to establish the plaintiff's claim. This circum
stance, obvious as it is, might easily be overlookcd by oue who had studied the subject only 
in the compilations of the English institutional v.Titers; who, not content "ith directing 
that the evidence be confined to the points in issue, ha'le farther proceeded, under the guise 
of laying down rules of evidence, to declare, on each occasion, what the points in issue are. 
One whole volume out of two which compose Mr. Phillipps':! treatise on the Law of Evidence, 
- v.ith a corresponding portion of the other treatises extant concerning that branch of the 
law,· is occupied in laying down rules concerning the sort of evidence which should be 
required in different sorts of actions or suits at law. But why should different fonns of 
action require different sorts of evidence? The securities by which the trustworthiness of 
evidence is provided for, and the rules by which its probative force is e3timated, if for every 
sort of cause they are what they ought to be, must 00 the same for one sort of cause as for 
another. The difference is not in the nature of the proof; it is in the nature of the facts 
required to be proved. There is no difference as between different forms of action, in reason, 
or even in English law, in respect of the rules relating to the competency of witnesses; nor, 
in general, to the admissibility or the proof of "Titten documents; nor in respect of any 
other of the general rules of evidence. What Mr. Phillipps (I mention him only as a repre
sentative of the rest) professes, under each of the different forms of action, to tell YOU, is, 
what facts, in order to support an action in that form, it is that you should prove. 
. ., But, to enumerate the facts which confer or take away rights, is the main business of 
what is called the civil branch of the law; to enumerate the acts by which rights are violated 
- in other words, to define offences is the main business of the penal branch. What, 
therefore, the lawyers give us, under the appellation' law of evidence', is really, in a great 
part of it, civil and penalle.iV •• " Under the title Burglary, Mr. Starkie begins by saying, 
that on an indictment for burglary, it is essential to prove, 1st, A felonious breaking and 
entering; 2dly, of the dwelling-house; 3dly, in the night time; 4thly, with in'cent to commit 
a felony. He then proceeds to inform us, that there must be evidence of an actual or con
structive breaking; for if the entry was obtained through Illi open door or window, it is no 
burglary •.. , Who does not see that all this is an attempt a lame one. it must he con
fessed (which is not the fault of the compiler), but still an attempt to supply that defini
tion of the offence of burglary which the substantive law has failed to afford?" 

1881, Mr. Justice Olif!er Wendell HOLMES, The Common Lt,w, 120: "The principles of 
substantive law which have been established by the c-ourts are believed to have been ~mewhat 
obscured by having presented themselves oftenest in the form of rulings Upon the sufficiency 
of evidence. 'Vhen a judge rules that there is no evidence of negligence. he does something 
more than is embraced in an or·dinary ruling that there is no evidence of a fact. He rules 
that the acts or omissions proved or in question do not constitute a ground of legalliabiIity, 
and in this way the law is gradually enriching itself from daily life, as it should. Thus. 
in Crafton 11. Metropolitan Railway Co., the plaintiff slipped on the defendant's stairs and 
W!'.5 severely hurt. The cause of his slipping was that the brass nosing of the stairs had been 
worn smooth by travel over it, and a builder testified that i'l his opinion the staircase was 
unsafe by reason of this circumstance and the absence of a hand. ail. There was nothing 
to contradict tIus except that great numbers of persons had passed over the stairs and that 
no accident had happened there, and the plaintiff bad a verdict. The Court set the verdict 
aside, and ordered a nonsuit. The ruling was in form that there was no evidence of negli
gence to go to the jury; but tbis was obviously equivalent to saying, and did in fact mean, 
that the railroad company had done all that it was bound to do in maintaining such 
a staircase as was proved by the plaintiff. A hundred other equally concrete instances "ill 
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be found in the text-books. On the othel" hand, if the Court should rule that certain acts 
or omissions coupled with damage were conclusive evidence of negligence unless explained, 
it would, in substance and in truth, rule that such acts or omissions were a ground of lia
bility or prevented a recovery, as the case might be. Thus, it is said to be actionable negli
gence to let a houre for a dwelling knowing it to be so infected with small-pox as to be 
dangerous to health, and conC't!uling the knowledge." 

1898, Professor Jamea Bradley Thayer, Preliminary Treatise on Evidence, 511-514: 
"A great portion of these rules [of Evidence), as laid down by the Courts and by our text 
\\Titers, are working a sort of intellectual fraud by purporting to be what they are not. To 
the utter confusion of all orderly thinking, a Court is frequently represented as passing on 
questions of evidence when in reality it is dealing with some other branch, either of substan
tiveJ,aw or procedure .•. , What is the result of this? Utter confusion of thought, and 
frequent injustice in decision. Of course when in reality men are discussing a question in 
the law of partnership, agency, or bankruptcy; or the ground and scope of equity juris
diction in dealing \\ith fraud, mistake, trusts, or the reforming of documents; or the rules 
for the construction and interpretation of language; and yet, out of an imagination that 
they are dealing "ith rules of evidence, go on to clothe their ideas in the phraseology of that 
subject; although a right result may be reached, it is not righly reached, and bewilder
ment attends the process. • " This error is deeply ingrained in our cases; and it is a 
subtle one. B1J~ you cannot possibly deal thoroughly and scientifically with this part of 
our law until the error is cast out, until it is purged of that mass of substantive law. and of 
mere rules of procedure, and reason, and logic which overloads it. There was a time when 
all that was said or read to the jury was spoken of as said' en evidence al jury.' The contrast 
in mind, when this was said, was betwecn sa~ing something to the Court, in pleading (in 
the days of oral pleading), and saying it to the jury. But now, for two or three centuries, we 
have been discussing the admissibility of what is offered in evidence, under a lIew branch of 
law, called the rules of evidence; as contrasted wi~h its admissibility under the law of plead
ing and practice, and the substantive law. • .• It is then fundamental that not all de
terminations admitting or excluding evidence are referable to the law of evidence. Far the 
larger part of them are not. An innumerable company of questions, of the sort just alluded 
to, very oiten more often than not, nay, much oftener than not are dealt "ith in our 
text-books and cases as belonging to the law of evidence, when in real truth they ought to be 
carried to the border line of this subject and respectfully deposited on the other side." 

(4) The question, therefore, .. or what Propositions may Evidence be 
offered?" is not answered by the law of Evidence, except in a subordinate 
way. The answer to it is made in four parts. Evidence may be offered of 
such Propositions of fact as 

(a) Are material by the substantive law to allY right or duty, claim or 
defence; 

(b) Are issuable in the case at bar by the terms of the pleadings under the 
rules of pleading; 

(c) Are effective to relieve a party from the establishment of one of the 
preceding propositions; 

(d) Are admissible by the law of E'Didence as eui.dentiary facta, and thus may 
become in turn Propositions to be proved. 

The first and the second of these classes clearly do not involve the law of 
Evidence. The third class is concerned with jUdicial admission and their con
geners; such are really equivalent to a pleading, because they formally waive 
proof; they are therefore no part of the law of Evidence except for the 
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necessity of distinguishing them from other things miscalled admissions. 
The fourth class alone concerns intrinsically the law of Evidence. It rests 
on the self-evident corollary that, since any Evidentiary Fact may in its turn 
become a Proposition (8upra, par. (1», evidence to prove it may then be 
offered. 

Thus the law of Evidence is legitimately concerned solely with the relation 
between Evidentiary Facts and Propositions; how a given Proposition comes 
to be eligible for proof is not a part of the law of Evidence. 

§ 3. Topical Analysis of the Systom of Bvidence. The Propositions of 
which evidence may be offered being thus given by the rule.s of substantive 
Jaw and of pleading, and the law of evidence concerning itself solely with the 
relation between Evidentiary Facts and such Propositio~d., the settlement of 
that relation involves obviously four distinct questior.s : 

1. Wlzat Facts may be presentei a.y Evidence? This is the question of Ad· 
missibility. 

II. By Whom mU8t E'Didence be presented'! This is the question of Burden 
of Proof, and, incidentally, of Presumptions. 

III. To Whom must Evidence be presented' This involves the relation ot 
function between Judge and Jury, as respectively deciding upon Law and Fact. 

IV. Of What PropositioruJ in issue need 1W Evidence be presented? This 
includes the topics ordinarily termed Judicial Notice and Judicial Admis. 
shns. The former (as will be seen) is in essence nothing more than a rule 
of burden of proof. The latter (as already noted in § 2) is in effect equiva
lent to a rule of pleading. 

All of the last three topics represent the border line of what is in strictness 
the law of Evidence. They involve and rest upon certain larger aspects of 
procedure which are independent of the evidential material. The question 
who has the burden of proof, for example, is of a piece with the questions who 
shall open and close the argument and whether certain allegations require an 
affirmative or negative pleading. They form a part of a treatise on Evidence 
merely because their material is chiefly evidential material, and because their 
problems have constantly to be discriminated from the strictly evidential 
problems. 

There are, indeed, still other topics which, because their material is partly 
or chiefly evidential, might by a broad treatment be included in a system of 
evidence. 

For example, the rules of procedure in preparation Jor trial may raise the 
question whether an expected witness may be detained or bonded before trial 
begun, or whether testimony can be preserved by deposition taken before 
trial, or whether documents needed for evidence can be prevented from being 
carried out o~ the jurisdiction. So far as any of these rules of procedure affect 
the subsequent admissibility of the evidence, they plainly belong here; but 
as rules of procedure . i.e. telling whether a thing can or cannot be done be
fore trial . they are in strictness not rules of Evidence. 
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Again, the deliberations of tile jury are governed by certain rules, prescrib
ing the place of retirement, the behavior during retirement, the form of the 
verdict, and the like. Among these rules may be some which prescribe what 
effect of persuasion is to be attached to different sorts of evidence, and how the 
total strength or sufficiency of the jurors' persuasion is to be measured.· All 
these rules belong together, and it is only incidentally that some of them con
cern evidential material. 

Still again, a verdict and ju.dgment may on appeal be set aside for various 
errors and defects; some of these errors may involve the circumstance that 
improper evidence has been considered. But only as a part of the general 
system of appeal and revision can such rules be satisfactorily dealt with. They 
are a part of that system and not of the system of Evidence. 

In these several ways, then, evidential material may be involved inciden
tally in various other parts of the system of procedure as a whole; but the 
admissibility of evidence that is, the relation between Evidentiary Facts 
and given Propositions is in st:'ictness the boundary of the system of Evi
dence intrinsically considered . 
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The ensuing schedule of topics will serve to show in compact form the 
general scheme of the rules and their relation to each other: 

BOOK I 

ADMISSIBILITY (WHAT FACTS MAY BE PRE
SENTED AS EVIDENCE) -

A. RELEVANCY 

I. CIRCUMSTANTIA.L EVIDENCE 

HUMAN ACT, EvIDENCE TO PROvE 

Evidence 

MORAL CaO\R.\CTER; PHYSICAL CAPACITY; HABIT; DESIGN; 

E!lIOTION 

Concomitant Evidence 

OPPORTUNITY; AUBI 

Retroapect:ant 

MECaO\NICAL, ORGANIC, MENTAL TRACES 

QUALI1'Y OR TO PROvE 

Moral Character i Phyalcal Capacity i Mental Capacity i Deugn; Intent i 
Knowledge i Habit i Emotion; Identity 

NATuRE (CONDITIONS, CAUSES, ETC.), 
EVIilE:NCE TO PROVE 

Identity i Occurrence of Event i Enltence In Time i Tendency, C.UH, etc. 

II. TESTIMONIAL EVIDENOE 

TESTIMONIAL 
• 

Orgauic Capacity 

MENTAL DEFECT OR DERANGEMENT; MENTAL IMMATURITY; MORAL 

DEPR.-\. VITY 

Capacity 
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Emotional Capacity 

INTEREST; M .... RlT .... L RELATIO~SHIP 

TeltimoDla1 Obaervation 

[CHAP. I 

GENERAL PRINCIPLES; HEARSAY KNOWLEDGE; HYPOTHETICAL 

QUESTIONS 

SPECB.L SUBJECTS 

Medical Matters; Foreign Law; Reputation; Handwriting; Value 

TeatimoDla1 Recollection 

Ix GENERAL; PAST RECOLLECTION RECORDED; PRESENT RECOL

LECTION REVIVED 

TeltimoDlal Narration 

Il'<"TERROGATION; NON-VERBAL TESTIMONY; WRITTEN TESTIMONY; 

Ir.."TERPRETED TESTIMONY; CONFESSIONS 

'1'f:STIMONIAT. IMPEACHMENT 
Introductory 

GENERAL THEORY; PERSONS IMPEACHABLE 

ClIeneral Qualities 

l\IOR.-\L CHARACTER; MENTAl. DEFECTS, ETC. 

EvIdencing Bias, etc. by Particular Instances 

Evidencing Moral Character, etc. by Particular 

Specific Error (Contradiction) 

Self-Contradiction 

Admissions 

TESTIMONIAL REHABILITATION 

• • 

In. AUTOPTIC PROFERENCE (REAL E 

B. RULES OF AUXILIARY PROBATIVE POLICY 

L BULES 

FOR DOCUMEN'1'ARY ORIGIN AT·S 

Rule Itaelf j Ezceptions j Rules about Secondary Evidence 

Proviaional TeatimoDlal Preferences 

ATTESTING \VITNESS; Sm..'DRY PREFERENCES 

Concluaive Teatimonia) Preference. 
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II. ANAL~·TLC BULES (HEARSAY BULE) 

BEARSAY RULE SATISFIED 
• 

By Cross-examination; By Confrontation 
TO THE RULE 

Dying Declarations; Statements of Facta agaJnst Interest; Declarations 
about FamUy History; Attesting Witne .. ; Regular Entries; Sundry 

Persons; Reputation; Official Statements j Learned Treatises; 
Profeasional LIsts j Affidlilvits j Voters' Statements; Mental ; 
Spontaneous Ezc]amations , 

HEARSAY ROLE NOT APPLICABLE 

APPLICATION TO COURT 

Ill. PBOPHYLACTIC BULES 

OATH 

PENALTY 

PUBLICITY 

SEQUESTRATION 

PRIOR NOTICE (Discovery) 

IV. SI~IPLIFICAT.lVE BULES 

ORDER OF PRESENTING 

SUNDRY RULES 

OPiNION ROLE 

• 
ACTS) 

General Principle; Insanity; Value; Insurance Risk j Conduct; Law; Stats 
of Mlndj Character; Handwliting 

V~ QULVTITATIVE BULES 

l'fOll4Bf'R OF WITNESSES REQUIRED (Corroboration) 

Rules depending on the Kind of Issue 

TREASON; PERJURY: WILLS; ETC. 

Rules depending on the Kind of WibleBB 

ACCO~IPLICE; SURVIVOR; \VOliAN COlIPL-UN.-\.NT; ETC. 

KINDS OF WITNESSES REQOIRF:I' 

Eye-witnells to Crime, Maniage, etc. 

CO~IPULSORY; OPTIONAL 

AUTRElRTICATIOR OF DOCUMENTS 

AGE; CO!lo"TEN1'S; CUSTODY; SEAL. 

13 
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§3 TOPICAL ANALYSIS [CHAP. I 

c. RULES OF EX'l'RINSIC POLICY 

I. RULES OF ABSOLUTE EXOLUSION 

Ul OBTAINING EvIDENCE 

U. RULES OF OPTIONAL EXOLUSION 

PRIYII,EGE Ul 

VIATORIAI. PRIYII.EGE 

Privileged Topic. 

SUNDRIES; ANTI-MARITAL FACTS; SELF-CRIMINATING FACTS 

PrIvileged Communication. 

CONFIDENCES: ATIORNEY AND CLIENT; HU8BAND AND WIFE; 

JURORS; OFFICIAL SECRETS; PHYSICIAN A...1I!D PATIENT; PRIEST 

AND PENITENT 

D. PAROL EVIDENCE RULES 

CREATION OF JURAL AOTS • 

INTEGRATION OF JURAL A07W 

SOLEMNLZATION OF JUR~IL ACTS 

INTERPRETATION OF JURAL ACTS 

BOOK II 

BY WHOM EVIDENCE MUST BE PRESENTED 

BURDEN OF PROOF 

SPEOIFIO PRES 

BOOK III 

TO WHOM EVIDENCE MUST BE PRESENTED 
• 

JUDGE; JURY • 

BOO K IV 

OF WHAT PROPOSITIONS NO EVIDENCE NEED 
BE PRESENTED 

JUDIOIAL NOTIOE 

JUDIOIAL ADMISSIONS 
14 
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§§ 1-8a] RULE" IN CHANCERY, CRIMINAL CASES, ETC. . § 4 

§ 4. Rules of Evidence in Chancerr; til Criminal Trials; in Ex Parte 
Proceadings; in Interlocutory Proceeding,,; in Grand Jury Inqniries; in 
Extradition Proceedings. (1) Chancery. The system of evidence in the 
Chancellor's court would form of itself a subject of broad scope. As a histori
cal system it is independent of that of the common law in jury trials. It was 
built upon the ecclesiastical or canon law, and thus involves th~ whole story 
of Continental systems of proof.) Down to the middle of the 1700s, the re- . 

• 

lation between the chancery and the common law systems seems not to have 
been questioned, not so much because their independence was conceded, as 
because the common law until that time was hardly conscious of possessing a 
system. With the appearance of Chief Baron Gilbert's treatise on Evidence 
- the first of its kind . about 1726, that consciousness becomes more ap
parent, and the question of the relations of the two begins to arise. But it 
seems to have been conceded or professed from the first by the court of 
chancery (according tc its maxim that Equity follows the Law) that it accepted 
the rules of the common law as to the admissibility of eyide11ce.2 Its OW11 ,. 

methods of taking evidence continued, as of course; but it recognized the bind-
ingness of the common law rules, and professed to apply them except so far 
as the method of written deposition made modification necessary. There was 
in truth comparatively little field for controversy, partly because the rules 
of Evidence at common law were then not yet numerous, and partly because 
criminal cases and many civil issues which might raise common questions of 
evidence were wholly withdrawn from the cognizance of chancery. The 
orthodox and broad proposition, then, always was and has continued to be 
that the rules of Evidence at common law trials obtained also in chancery.a 

But a comprehensive and accurate statement of the practice of chancery 
would show important qualifications of this. The YarianceR in chancery 
practice may be classed under four heads. (a) The required mode of fak
ing ieatimony in writing, instead of orally, was of course in itself a totally con-

circa 184e. Mr. C. P. Cooper, Note! to Re
ports of Lord Cottenham's Cases in Chancery. 
I. 509 (" Conclusions drawn by the author 
(rom the various authIJrities in the books: 

• 

§ •. I A masterly analysis and !)ontrast 
of the Canon Law and Chancery methods is 
given in Professor LangdeU's Equitl' Pleading. 
§§ 1-56. The historical relation between the 
Chancery methods and the system of the 
Canon or ecclesiastical courts (which gav!> form 
to the entire Continental system) can be seen 
by comparing Professor Langdell's exposition 
witb the {oil owing works: A. Engelmann, 
History of Continental Civil Procedure (trans
lated by Robert W. Millar, 1923); A. Esmein. 
History of Continental Criminal PlOcedure 
(translated by John Simpson, 1913); both of 
these in the Continentnl Legal Hisiory Series. 

I 1740, Benly fl. Phillips. 2 Atk. 43 (said 
of witnesses). 

• 1817, Grl>nt, M. R., in Wood II. Strick
lanci., 2 Meri\'. 461. 464 (said to be ill gen
eral the same; hE're slightly different as to 
notice to produce a document, because the 
depositions had already showed its need); 

Conclusion 1. Th!!t what is evidence in n 
court of law is evidence in a court of equity, and . 
that evidence which is admissible in a court flf 
law is admissible in a court of equity. Con
clusion 2. That when it i~ said in some of the 
cases that the Court rejected evidence or held 
evidence to be inadmissible which would have 
been received or would have been held ad
missible at !lommon law. it must not be under
stood that such evidence was absolutely re
jected or was held entirely inadmi.ssible, but 
only that it was laid aside, that it WAS put out 
of consideratio'J. as regarded any decree or 
order binding the interest of the parly against 
whom it was adduced "); Tenn. Shannon's 
Code 1916. § 6271. 
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§4 RULES IN CHANCERY, CRIMINAL CASES, ETC. [CHAP. I 

trary rule. Further, it led to several efi'.)cts upon other rules, in particular, 
as to the mode of tllking objections to cvidence (by Illotion to strike out an 
answer to an :l1terrogatory), as to the rule of impeachment (by forbidding it 
after publication of the depositions), and as to the mode of cross-examination 
(by requiring the cross-interrogatories to be framed before the answers to the 
direct interrogatories, or even the interrogatories themselves, were known, -
thus emasculating the cross-examination). (b) The chancery court enforct..'Ci 
the tradition of the canon law requiring two witnesses to every m!.lterial allega
tion; and this not only gave rise to the general rule about overcoming the 
defendant's oath, but also led to a few specific rules for characteristic chancery 
issues, such as divorce bills and wills of personalty. So, too, it perpetuated 
the canon law rule concerning confessions in divorce suits. (c) The court 
of chancery radically pal'ted from the common law courts in granting discovery 
before and during trial, i.e. in denying the common law privilege of a party
opponent to refuse to testify personally or (substantially) to disclose any of 
his evidence at any time. In this important rule lay the chief characteristic 
contribution of Chancery to our law of evidence. In a few minor respects 
also it adoptp.d a concededly different rule, as when it required the summon
ing of all the attesting witnesses to a will of land, or when it occasionally ad
mitted a deposition without cross-examination. (d) Final1y, there were a 
few variant rules, often spoken of as rules of evidence, but really rilles of pro-
cedure or of 8ubstantive law, as when in chancery parol evidcL.ce was ad-
mitted to reform a deed. . 

The rules of evidence in Chancery, then, as a part of a system of procedure, 
are without the p~esent purview. But it will be necessary from time to time 
to notice those rules, first, in so far as they may contradict a particular common 
law practice, secondly, in so far as the transfer of ecclesiastical and chancery 
jurisdiction has added to our system rules peculiar to their classes of litigation, 
and thirdly, in so far as statutes have improved the common law system by 
adopting for it the chancery rules. • 

(2) Criminal Trial8. The rules of admissibility are in general the same for 
the trial of civil and of criminal causes. Not only in practice, but in principle 
and in spirit, there is no occasion for a distinction. The relation bf' ;ween an 
Evidentiary Fact and a particular Proposition is always the same, without 
regard to the kind of litigation in which that proposit:on becomes material to 
be proved. 

It is true that certain rules o! admissibility .are applicable in criminal cases 
only, such as the rule of corroboration in perjury; but this is because the 

. issues thereby evidenced ar~se in criminal cases only. It is also true that 
certain rules are modified or creatd for certain kinds of criminal issues, -
slJch as the rules for admitting and col"!"oborating an accused's confession, the 
rule for' corpus delicti " the rule (or bigali!ous marriage, and the rule for a 
party's character; but these are few in number, and are due to special con
slderations affecting a particular issue or a particular sort of evidence, rather 
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§§ I-Sa) RULES IN CHANCERY, CRI~nNAL CASES, ETC. §4 

than to general policy im'olved necessarily or usually in criminal cases. Still 
further, it is true that in the related branches of procedure concerned chiefly 
with evidence, particularly the burden of proof and the measure of the jury's 
persuasion, a different policy obtains for. criminal cases in general j but this 
does not affect the rules of admissibility. 

There are, then, by no means two systems of rules, distinct in history and 
in method, as was the case with the chancery practice.4 There is but one 
system of rules for criminal and for civil trials. This is the more worth em
phasizing, because the occasional appearance, in works on the law, of the title 
, Criminal Evidence' has tended to foster the fallacy that there is some sepa
rat~ group of rules or some large number of modifications. On the contrary, 
much is lost in utility by attempting a separate treatment.; fOI' most of the 
large principles of Evidence are equally illustrated in both kinds of trials, and 
cannot be adequately followed, either in theory or in authority, if the prece
dents in either class of cases are ignored. 

Till" fallacy, however, is an inveterate one, and has had repeatedly to be 
repudiated by judicial utterances : 

1806, Lord Melville's Trial, 20 How. St. Tr. 746. Prosecution for the misapplication 
of public funds as Treasurer of the Navy; certificates were offered, signed by the paymaster, 
the defendant's subordinate, acknowledging the receipt of £45,000 from the Exchequer; 
these were objected to as not competent in a criminal case to affect the defendant with re
sponsibility. Mr. Serjeant Beat, for their reception: "We must first prove that the money 

4 Accord: ENGLANP: 1788. Eyre, C. B .• in Oh. St. 325.352; Or. Laws 1920. § 1533: Pa. 
Att'y-Gen'l ll. LeMerch;:.nt. 2 T. R. 201. ~02 1875. Agnew. C. J., in Brown ll. Schock. 77 
(documentary evidence,; 1796. I,awlence. J.. Pa. 477; S. C. 1820. Nott. J •• in State v. 
in Stone's Trial. 25 How. St. Tr. 1314; 1817. Rawls. 2 Nott &: McC. 331.333; S. D. Rev. 
Abbott. J .• in R. ll. Watson. 32 How. St. Tr. C. 1919. § 4880; Tenn. Shannon's Code 1916. 
492.2 Stark. 116. 155; 1820. Best. J .• ill Queen § 7354; Tex. Rev. C. Cr. P. 1911. §784; Utah: 
Caroline's Trial. Linn's ed. I. 490; 1828. Best. Comp. L. 1917. §§ 9275. 9276 (like Cal. P. C. 
C. J .• in Strother v. Barr, 5 Bing. 13". 155; §§ 1321. 1102); Vt. 1879. Barritt. J •• in State 
1837. Coleridge. J .• in R. v. Murphy. 8 C. &: P. ll. Potter. 52 Vt. 33. 38 (documentarY evi-
306; 1839. Parke. B .• in Leacb ll. Simpson. 5 denre); Va. 1817. White. J .. in Warner v. 
M. &; w. 309. 312; 7 Dowl. Pr. 513. 515; Com .. 2 Va. Cas. 95.105; 1878. Staples. J .• in 
1860. Lefroy. C. J .• in R. ll. Towey. 8 Cox Cr. Trogdon's Case. 31 Gratt .• 862. 874; Wash. R. 
331; 1878. Grove. J .. in Blake 17. Assur. Soc., &; B. Code 1909. §§ 2147. 21.'>2; WYo. Compo 
14 Cox Cr. 252. St. 1920. § 7511. 

UNITilD ST.\TES: Fed. 1840. McLean. J .• in A good illustration of an apparent. but only 
U. S. v. Winchester. 2 McLcan U. S.135. 138; accidental difference. resulting from acombina
Ariz. Rev. St. 1913. P. C. § 1042. 1225; Cal. tion of rules. is fou!ld in Vaughton ll. R. Co., 12 
P. C.1872.§§ 1102. 1321; Cow. Comp. St. 1921, Cox Cr. 580 (1874). where a statute exempted 
§ 7099; Del. 1873.Gilpin. C. J .• in State v. Carter, carriers from liability conditionally. escept 
1 Boust. Cr. C. 402. 411; Fla. Rev. G. S. 1919. for felonious acts of thcir servants; in an 
§6018; Ida. Comp. St. 1919. §§ 8950.9129; action for damages. the case turning on whether 
Ind. Burns Ann. St. 1914. § 2110 (quoted the articles had been feloniously taken by 
1'08t. § 488); lao Code 1919. § 9470; Mich. the carrier's servants. the defendant lail~ 
St. 1917. No. 208. May 10 (rules 01 Evidence to offer any testimony. even that of the sus
. in the Judicature Act 1915. being C. 234 01 pecred servants; and in deciding whether 
Comp. L. 1915. to ~overn criminal and quasi- there had been any evidence for the jury. the 
criminal proceedings "insofar as the same are Court pointed out (Kelly. C. B .• 587) that in a 
applicable "}; MOllt. Re,,·. C. 1921. § 11977, criminal charge against the ser"'ants no in-
12175; Ne~. Ray. L. 1912. § § 7451.7454; N. J. ference could have been drawn from their 
1849. Green. C. J .. in Wesh. State. 22 N. J. L. failure to testify. while in a civil case the 
212. 242; N. D. Comp. L. 1913. § 10838; Oh. carrier's failure to offer testimony was highly 
1856. Bartley. C. J .• in Summons 17. State. 5 significant. on the principle of t 285. poIIl. 

VOL. I 2 17 

• 



§4 RULES IN CHA.I.~CERY, CRIMINAL CASES, ETC. [CHAP. I 

has been received, and after we have satisfactorily proved that, then comes the e\;dence 
to prove what has been its application after it has been received. . .. The learned counsel 
have endeavored to distinguish between civil and criminal cases. . .. There is a consider
able distinction between civil and criulinal cases, but that distinction consists rather in the 
number of facts to be proved than in the man ncr of proving any of thcm. It is·nccessary 
that more iacts should be proved, for the purpose of showing that a man has money in his 
possession or has had money come into his possession, than to make him civilly responsible; 
but though more facts should be proven in olle case than is necessary to be proved in the 
other, each paTticular fact is to be proved by precisely the same evidence." Mr. Plumer, on 
the opposite side: "I desire it may be distinctly understood that I do not dispute that the 
rules of evidence are the same in both. • .. What is the distinction, then? . .. It is not 
that the rules of evidence are at all altered, but that when you are looking at the individual 
who stands in a civil relation, and are pursuing it with that view, there is an identity of per
sons behyp.cn the agent and principal, and all that one has done or said is done or said by the 
other; •.. rbut otherwise for criminal responsibility]. We are not contending that the 
rules of law ar,~ differen!; in the two cases, but that the ultimate result of the inquiry makes 
that which is competent, lcgal, and proper in one case not so in the other.". Lord Chancellor 
EnsKl:-OE teok lhe view that the certificate was admissible to show the authorized reception 
of the monies by the agent, but not that the money actually reached the defendant; and 
proceeded: "This first step in the proof must advance hy e\;dence applicable alike to civil 
as to criminal ca~c!;; for a fact must be established by the same e\'idence, whether it is to 
be followed by a criILi::al or a civil consequence. Uut it is It totally different question, 
in the consideration oi criminal as distinguished from civil justice, how the noble person now 
on trial may be affected by the fact when so established. The receipt by the paymaster 
would in itself involve him civilly, but could by no possibility convict him of a crime." 

1820, BEST, J., in R. v. Burdett, 4 B. & Ald. 95, 122: "It has been solemnly decided that 
there is no difference between the rules of evidence in civil and criminal cases. If the rules 
of evidence prescribe the best course to get at truth, they must be and are the same in all 
cases, and in all civilized countries. There is scarcely a criminal case, from the highest 
down to the lowest, in which courts of evidence do not act upon this principle." 

1884, GROVE, J., in R. v. Mallery, 15 Cox Cr. 460: "I never heard that there was any 
difference [between civil and criminal cases] in the rules of evidence as to the admissibility 
of evidence; though there may be a difference in their application; and it may be that a 
piece of evidence, admissible in either class of cases, may not be sufficient in a criminal case 
[for conviction], that is, without further evidence i but the evidence is not the less admissi
ble." 

1883, Sir JoUlES FITZlA.'dES STEPHEN, History of the Crimincll Law, 1,437: "The rules 
as to the relevancy of the facts and as to the proof of relevant facts arc, speaking generall~·. 
the same in relation to criminal as in relation to civil proceedings; for the manner in which 
a fact is to be proved has no necessary connection with the use to which it is to be applied 
when it has been proved. If it is necessary to sho~v that a man is dead, the fact must be 
proved in the same way, whether it is proved in a criminal trial for murder or on the trial 
of a ci .. ;1 action for the recovery of an estate. Moreover the principles which determine 
whether or no a given fact is either in issue, or is or is not relevant to the issue, are the same 
whatever may be the nature of the case. Some of the more detailed rules of evidence, how
ever, apply exclusively, and others most frequently, to criminal cases"; and he then names 
the presumption of innocence, the defendant's disquallfication, confessions, dying decla
rations, and the defendant's character. 

1853, RYLAND, J., in State v. Haya, 23 Mo. 314: "There is no difference; wl1at may be 
received in the one case may be received in the other, and "hat is rejected in one ought to 
be rejected in the other; a fact may be established Ly the same evidence, whether it is 
to be followed by a {:riminaJ or civil consequence." 
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18D6, BRICKELL, C. J., in Crawford Y. State, 112 Ala. 1, 21 So. 214: "While there is a 
broad distinction" as to burden of proof, "the general rules and tests as to the admissibility 
and relevancv of evidence are the same in each elass of cases." • 

(3) Proceedings Ex Parte. Evidence is constantly being offered to a judge 
in establishing the grounds of a motion made and beard' ex parte' only. In 
such cases the usual system of rules of Evidence is not applied, partly because 
there is no opponent to invoke them, partly because the judge's determina
tion is usually discretionary, and partly because it is seldom final. Occasion
ally the analogy of the ordinary rules is followed, but no regular practice seems 
to have developed except as prescribed by the local rules of court: 

1841, R. v. Ryle, 9l\I. & W. 22i; commission issued under St. 33 H. VIII, c. 39, and long 
usage, to find wbcther a debt was due from the defendant to the crown, with a view to levy 
execution for the debt. The only evidence before the jury was an affidavit of Capt. Hill 
that the money had been deposit.:ti ,,;th defendant for thc regiment and was due. The 
Commissioner stated that it had been "the im'ariable practice from the most ancient period" 
to usc affidavits when the witness' attendance to give evidence "'inl voce' could not con
veniently be had. Oil objcction, it was pointed out that" the debt is not conclusively 
found by the inquiry bcfore the jury under the commission, but thc party is at liberty to 
traverse the dcbt in the procecdings which subsequently take place." It was argued to the 
contrary that therc cannot be "one species of e\'idence for the crown and another for the 
subject." Lord ABlXGER, C. B., discharging the rule: "The notion of legal evidence on 
trials before juries, in our lnw, is the effect of long practice ... and a very important part 
of the law of the land. But where is the analogy that binds us to apply that practice to 
'ex parte' proceedings on inquests for particular purposes, which are mere matter of form? 
There is no c::.sc that decides that, on inquests to be taken under provisions of this nature, 
there shall be none but 'viva voce' evidence, or none but that which, in common law trials 
before juries, may be considered as legal evidence." PAllKE, B.: "I agree ,,;th r.ny Lord 
Chief Baron that the rules of Evidence, as applicable to trials between party and part:! and 
criminal trials, have been the result of practice established, not by ,the law of the land; 
but the judges, sceing that the species of evidence given in cases between party and party, 
and between prosecutor and the accused, was much more lax than in the present day, haVe 
prescribed cemin rules which have been adhered to. But the question is, whether the prac
tice has laid down any sllch rule with regard to inquests of tins description, which are not 
final in their nature, but are only preliminary, and may be [later] traversed by any person 
whose rights are affected thereby. . .' I apprehend that it would be difficult to produce 

• any authority to show that, in a proceeding which was not finally binding upon the rights 
of parties, juries ba\'e been tied down to hear only such e\-idence as would be received in 
cases binding between party and party. That being so, according to established usage, 
I apprehend this affida\;t would be admissible in evidence." 

1807, Suortz v. Quigley, 1 Binn. Pa. 222 (motion to open a judgment entered on a bond; 
after e\-idence as to the liability, counsel for the obligor offered to prove facts showing the 
obligation void; the judge refusing" to hear this evidence or to open the judgment," the 
issue on appeal was whether "the Court Was bound to receive the same evidence that would 
be competent upon a trial by jury"); TILGIDl.-t. ... , C. J.: "In bearing these motions, Courts 
are not tied down to those strict rules of evidence which govern them in trials by jury; 
because it is presumed that their knowledge of the law prevents their being carried away by 
the weight of testimony nl't strictly legal. I never heard it supposed that a bill of exceptions 
lies to the Court's opinion in receiving or rejecting testimony upon motions for summary 
relief. . .. If it did, the delay of justice would be infinite. . •. I consider the point 
too well settled to need discussion." 
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The raost notable deviation, in 'ex parte' proceedings, from the ordinary 
rules of Evidence is seen in the use of affidavit.'l, the cross-examination being 
dispensed with; and the proceeding of habeM corpus is that in which the ques
tion assumes the greatest importance." 

(4) Interlocutory Proceedings. So too, in all interlocutory proceedings, 
even when responsory and not ' ex parte', the usual system of rules is ignored, 
again partly because of the subsidiuQ' and pro\'isional nature of the inquiry, 
but chiefly because there is no jur~', and the rules of Evidence are, as rules, 
traditionally associated , .... ith a trial by jury.s 

(5) Grand ,Iury. Proceedings before a grand jury are both' ex parte' 
and interlocutory; moreover, the grand jury only seeks for a" probable cause"; 
hence, on all principles, the jury-trial rules of Evidence should not apply. 
:\Iorcover, in point of policy, no rules shoulcJ. hamper their inquiries, nor need 
a presentment amounting only to probable cause be based on a system of 
rigid sifting of evidence. 

In point of principle, the common law, oddly enough, seems not to have 
arrived at a state of equilibriulll.7 But the vigorous development in the 

• The authorities are scanty. and local Mnia: 1807. Short! v. Quigley. 1 BinD. 222 
unrecorded practice doubtless varies; for (quoted supra). 
ajJidaviu expressly admissible by statutes. see 61841, Parke, B., in R.I'. Ryle, quoted 
post. 11710: supra; 1917, Scmidey II. IzqUierdo, 10 P. R. 

MinflUota: 1906. Kipp II. Clinger. 97 Minn. 114, 129 (" Even hcarsay evidence may be re-
J35, 106 N. W. 108 (affida\it on motion to ceived upon application for preliminary in
open a j'Jdgment; rule of personal knowledge junction "). 
applied); Montana: 1897. Liter's E .ate. 19 • E1I{}land: 1795. R. 11. Willet. 6 T. R. 294 
Mont. 474. 48 Pac. 753; New Hampahire: 1906. (affidavit based on hearsay. not received no. a 
Goodwin II. Blanchard. 73 N. H. 550. 64 At!. ground for an information; "the Court refused 
22 (the trial judge has discretion to refuse oral to grant the rule. because the affidavit on 
examination of jurors who have made affidavitll. which it was prayed for was not legal evidence; 
on a motion for a new trial) ; N e!D J eralJfl: 1789. they said that in these cases they were placed 
State II. Lyon. Coxe N. J. 403 (habeas corpus in the room of a grand jury", and this affida.vit 
for a neglo alleging free status; some 'viva would not be lega.l evidence before a grand 
voce' telltimony being offered. it was objected jury); 1819. R. 11. Dickinson, R. & R. 401 
that aflidavits were necetl3arY; Smith, J. ("wi.tnesses had attended before the grand 
(oveiiulinl the objection) ; "The general prin- jury without having been sworn"; whether 
ciple in the admission of evidence is not that an objection after conviction was too late. 
Courts are restricted by narrower rules in rc- not decided. by all the Judges; but a pardon 
ceiving testimony than juriCII are. but that was recommended); 1842. R. 11. Russell. 
they, being able to dillCriminate between that Car. & M. 247 (witnesses not properly sworn 
which ought to be listened to and that which before the grand jury; two judges. dting also 
should be diSlegarded, are not prohibited from a third. held that this would not ., vitiate the 
hearing any evidence which they may think cal- indictment. as the grand jury were at liberty 
culated to illustrate the subject before them ") ; to find a bill upon their own knOWledge merely, 
1795, State I). McDonald & Armstrong. Coxe and were anciently in the habit of doing 90"); 
!'J. J. 332 (habeas corpus for a negro a1Jeiing 1872. R. 11. Bullard. 12 Cos Cr. 353 (the grand 
free status; hearsay t@timony of the deceased jury asked for the deposition of an absent 
owner heiDI objected to, it was admitted. the wit.ness;" Byles. J., granted the application. 
case not being before a jury), 19J6. Bull r. and ltated that the grand jUry were not hqund 
International Power Co .• 87 N. J. Eq. 1. 99 Atl. by any rules of evidence; they were a secret 
111 (discharge of a receiver; said that "the tribunal, and migbt lay by the heels in jail 
samo rules. as far as may be. apply to • ex parte' the most powerful man in th" country by 
testimony as to that in litigated matters"); finding a bill against him; and for that pur-
J916. Re McCraven, 87 N. J. Eq. 28. 99 Atl. pose might even read a paragraph from a 
619 (application for order to take deposition; newspaper "); United Stales: 1852. U. S. ~ . 
.. the rules of evidence ••. apply as well to Redy. 5 McLean 358. Fed. Cas. 16. 134 (ob-
• es ' as to ligitated ones"; Pennalli. jection that affidavit!! were used before the 
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United States of the institution of public prosecutor (unknown to the com
mon law) seems to have developed a technique which led to abuses; and the 
Legislatures of many States, moved by experiences and motives of public 
policy not easy to detect, have limited the grand jury to the use of "legal 
evidence"; this being of course, in effect, a handicap on the public 
prosecutor.s . 

(6) Extradition. For the same reasons of principle, extradition proceed
ings are not governed in strictness by the jury-trial rules of Evidence ; more
over, here the additional reason obtains that the evidence is brought from 
outside the jurisdiction, and the procurement of evidence is thus likely to 
be hampered by the lack of power or practicability, as well as by the possible 
differences of law in another system.1I 

§ 4 a. Jury-Trial Rules of Evidence as Applicable to Administrative Tri
bunals; (I) Theory of the Question. Is the system of rules of Evidence, by 
law in force for trials by jury in the ordinary judiciary system, also legally 
applicable as such to inquiries of fact determinable by administrative tri
bunals or officers? 

The answer is, speaking generally, that the system is not applicable, either 
by historical precedent, or by sound practical policy; but that it has been 
declared or assumed, in several jurisdictions, to be applicable to some types of 

grand jury, the affiants being personally 
prescnt; Nelson, J., ruled that .. the mode 
of conducting the examination of witnesses 
who arc before the grand jury" would not be 
revised; also ruled that "evidcnce before a 
grand jury must be competent leglll cvidence. 
such as is legitimate lind propcr before a 
petit jury"; also that. on grounds of policy. 
thcre would be no rc\;sion "of the grand jury 
upon the evidence. for the purpose of dcter
mining whether the finding was founded upon 
sufficient proof," or whether there wns "any 
evidence as to any particular point "); 1920. 
U. S. 1'. Silverthorne. D. C. W. D. N. Y .• 265 
Fed. 853 (ncw trial; motion to quash indict
ment because of hearsay rcceived. "merely 
hearsay or incompetent e\;dence tantamount 
to iDll1Jfficiency of proof of material matters" 
would justify qUBShing); 1916. State I). Fox. 
122 Ky. 197. 182 S. W. !:l06; 1890. People I). 

Lander. 82 Mich. lOll, 46 N. W. 956; 1865. 
State I). Logan. 1 Nev. 509; 1850. State I). 

Dayton. 23 N. J. L. 49; 1881, Hope tl. People. 
83 N. Y. 418. . 

1717. Sir John Hawkins. Pleas of the Crown. 
b. II. c. 25. § 145; 1826. Joscph Chitty. 
Criminal Law. 20 ed. I. 318; 1918. Wharton. 
Criminal Procedure. 10th ed .• § 1291. 

• Ariz. Rev. St. 1913. P. C. § 918 
(grand jur~' may hear only e\;dence of "wit
nesses produced and sworn before them. or 
furnished by legal documentary evidence". or 
depositions); Ark. Dig. 1919. § 2988 (onh' 
"I('gal e\;dence "); Cal. P. C. 1872. § 919 

(" The grand jury can receive no other e"idence 
than such as is given by l\;tnesscs produced and 
sworn before them. or furnished by legal doc
umentary evidence. or the deposition of a wit
ness in the cases mentioned in the third subdivi
sion of section six hundred and eishty-six. The 
grand jury can receive none but legal evidence. 
and the best evidence in degree. to the exclusion 
of hearsay. or secondary evidence") ; Ida. Compo 
St. 1919. § 8793 (substantially like Cal. P. C. 
§ 919); Ky. C. Cr. P. 1895. § 107 (only "legal 
e\;dence "); 1If onto Rev. C. 1921. § 11823 
(like Cal. P. C. § 919); Nell. Rev. L. 1912, 
§ 7024: N. Mez. Annot. St. 1915. § 3129 
(" can receive none but legal e\;dence. and the 
best evidence in degree. to the exclusion of 
hearsay or secondary evidence "); N. D. Comp. 
L. 1913. §§ 10659. 10660 (like Cal. P. C. § 919. 
omitting "or the deposition. etc."); S. D. 
Rev. C. 1919. U 4681. 4682 (like Cal. P. C. 
1915. § 919. omitting the clause for deposi
tions). 
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• 1922, Collins 1'. LoiSE!. U. S.· • 42 
Sup. 469 (extradition; "the phrase 'such 
e\;dence of criminality', as uscd in the treaty. 
refers to the scope of the evidence or its suf
ficiency to block out those elements 
to a conviction; it docs not refer to the charac
ter of specific instruments of evidence or to 
the rules governing admissibilit~·; . . • it is 
clear that the mere wrongful exclusion of 
specific pieces of e\;dence. however important. 
does not render the detentio!) illegal"). 
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§ 4a RULES IN ADMINISTRATIVE TRIBUNAlS [CHAP. I 

administrative tribunals, while in other jurisdictions or for other kinds of 
tribunals the orthodox attitude has been maintained. 

It will be convenient (I) first, to define the precise question, by noticing the 
constitutional relation of the regular courts to administrative tribunals, and 
then (II) to examine the bearings of history and practical policy, and finally 
(III) to note the state of the law in the several jurisdictions and for the differ
ent kinds of tribunals. 

(1) At the outset it is necessary to define the precise question, and for that 
purpose to discriminate other principles related in practice but distinct in 
law. That question is, whether the jury-it'wl rules of evidence are by law ap
plicable to control the proceedings of administrative officers in inquiries of 
fact falling within their jurisdiction to be determined? But two other and 
broader questions must have been answered before that question arises; viz. 
(a) .Whether an administrative official's determination is reviewable on the facts 
by the regular Courts? (b) Whether an administrative official's determina
tion, under the constitutional requirement of due process of Jaw, must be based 
on certain fundamentals of fair and adequate lJroccd ure '! An affirmative answer 
to both these questions signifies that the Courts may set aside administrative 
findings on one or the other ground; but does not signify necessarily that the 
jury-trial rules of evidence are applicable by law in administrative tribunals. 

Speaking generally, the affirmative answer has everywhere been given to 
the above two questions. The peculiar traditions of Anglo-American justice 
and politics look upon the supremacy of the Courts as a necessary safeguard 
of civic liberties. Nevertheless, no part of our law is more incoherent and 
confused, both in theory and in terminology. It has grown up by rulings 
delivered under various headings of the law; and the largest part of it is 
disguised under procedural rulings about certiorari, mandamus, and other 
unrelated remedies, applied without consistency of principles to numerous 
administrative officials of the mqst varied types of independence and authority. 
Meanwhile, the last few decades have seen a great multiplication of adminis
rative offices by legislative creation; and the Courts have had to solve this 
new and vast extension of problems without any equipment of systematic 
theory ready in our law for the purpose. Hence a tangled mass of inconsis
tent rules representing a transitional stage of development; and this must 
endure for a long period without hope of c1arification. l

. 

, 4'1. 1 Amidst the voluminous materials Review of Administrative Action in Immigra
dealing with the tendencies and problems of tion Proceedings" (1909; Harvard Law Rev., 
administrative subjection to judicial review, XXII. 360); .. Administrative Exercise of the 
the following are notable: F. J. Goodnow. Police Power" (1911; Harvard Law Rev. 
"The Growth of Executive Discretion" (1905; XXIV. 268. 333. 441); Roscoe Pound. "Exec
American Political Science Ass'n, Proceedings, utive Justicc" (1907: American Law Register. 
II. 29); E. M. Parker. "Executive Judgments O. S .• LV. 137): Nathan !sancs, .. Judicial 
and Executive Legislation" (1906; Harvard Review of Administrative Findings" (1921; 
Law Rev., XX, 116); T. R. Powell. "Con- Yale Law J .• XXX. 781); E. F. Albertsworth. 
c\usiveness of Administrative Determinations .. Judicial Review of Administrative Action 
in the Federal Government" (1907: American by the Federal SUprcme Court" (1921; Har
Political Science Review, I, 583): .. Judicial yard Law Review, XXXV, 127). 
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This much needs to be brought to mind here, in order to discriminate (as 
the Courts sometimes forget to do) between these two general and fundamental 
questions above noted, viz. the extent of the control of the Courts over the 
due process and the finality of findings of administrative tribunals, and the 
precise question of the law of Evidence, viz. whether the jury-trial rules are 
by law applicable to inquiries by administrative tribunals. The control may 
and does exist, without requiring an affirmative answer to the latter question.2 

§ 4b. Same: (II) and Policy. The history and the policy of 
treating the jury-trial rules of Evidence as applicable to inquiries b~· admin
istrative officials deserve careful reflection. 

(A) Historically, the distinction is fundamental, i.e. the common-law rules 
of Evidence grew up exclusively in jury trial, and '.io not apply 'ex stricto 
jure' in any tribunal but a jury-court. This wdslong ago pointed out by the 
master of the history of jury-trial: 

1898, Professor Jamea Bradley Thayer, A Preliminary Treatise on Evidence at the Com
mon Law, cc. IV-VI, pp. ]80, 266, 2iO, 509: "The rejection un one or another practical 
ground of what is really probative is the characteristic thing in the law of Evidence; 
stamping it as the child of the jury system. . .• In the shape it has taken, it is 
not at all a necessary development of the rational method of proof; so that, where 
people did not han> the jury, or having once had it did not keep it (as on the 
continent of Eurr.rr' ·.' .. / .... Jgh they. no less than we, worked out a rational system), 
they developed ':i"iH :h~ head of Evidence no separate and systematized branch 
of the law. . •• . ~',(I' p--eatest and most remarkable offshoot of the jury was that 
body of excluding I" ': ~ ,·.:J .... :h chiefly constitute the English 'Law of E\;dence.' • • • 
This judicial oversi .. 0, ''1. control of the process of introducing evidence to the jury 
was what gave our !<~ ~t(m birth; and he who would understand it must keep this fact 
constantly in mind.. . Our Law of Evidence . . . is concerned with the operations 
of courts of justice, and not with ordinary inquiries 'in pais.' • •• It is a term of 

'Merely as ilbstratioDs of the distinct
ness of the qUClltionl! of finality and due 
procC8l!. the follOwing judicial opinioll,s are 
noted: 

Due PrOCIl8B pl"illcipw. in general: 1889. 
Chicago M. &: St. P. R. Co. II;' Minnesota. 
134 U. S. 418. 4[,7. 10 Sup. 462 (railroad com. . ) mISSiOn. 

Finality. 'f' t!'"neral: 1911. Borgnis 'I). 

Falk Co., 14i' '\·,s. 327. 364. 133 N. W. 209 
(industrial comn .ission). 

U. S. 'f"'(Ulury Dc,~,'<:tmcnt: 1893. Passa-
• 

vant D. U.l:l., 148 U. S. ~H. 13 Sup.10l6 (board 
of general • ppraisers); 1855. Murray's Lessee 
II. HolY,~e.l:" ,t I. Co .. 18 How. 272 (Treasury 
officer':· W3m" I t); Geo. S. Brown. .. Judicial 
Review i. t'·. ,toms TlU:ation" (The Forum. 
July. 1918}. 

U. S. P()~tma8ter-General: 1902. American 
School of llagnetic Healing v. MeAnnulty. 
187 U. S. 94; 1921, U. S. es rei. Milwaukee 
Social Dem. P\lb. Co. 11. Burleson. 255 U. S. 
407, 41 Sup. 31)2; 1922, Leach II. Carlile. 
25S U. S. 138. 4' Sup. 227 (" fraud order" ex
cluding matter f"'Om the mails; the finding of 
the Postmaster-G",neral is conclusive, .. where 

it is fairly nrrh'cd at and has substantial evi
dence to support it "). 
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U. S. Larnl Office: 1896. Burfenning fl. 

Chirago St. P. M. &: O. R. Co .• 163 U. S. 321 ; 
1901. Gardner 1>. Bonestell, 180 U. S. 362. 

U. S. TrccuwT'Y. Immigration Bureau: 1892. 
Nishimura Ekiu v. U. S .• 142 U. S. 651. 12 Sup. 
336; 1893. Fong Yue Ting 'I). U. S .• 149 U. S. 
698. 713. 742; 1903. Japanese Immigrant 
Case. 189 U. S. 86. 23 Sup. 611; 1905. U. S. 
1'. Ju Toy. 198 U. S. 753. 25 Sup. 645; 1912. 
Zakonaitc 1'. Wolf, 226 U. S. 272. 33 Sup. 31. 

Stale IndtJ.?/rial Accident Commi.'lltion: 1917. 
Northern Pacific S. S. Co. v. Ind. Ace. Com., 
174 Cal. 500. 163 Pac. 910; 1918. Ind. Com. 11. 

Johnson. 64 Colo. 461. 172 Pac. 422; 1918. 
Peterson 'I). Ind. Board. 281 Ill. 326. H7 N. E. 
1033; 1918. Phil Hollenbach Co. 'I). Hollen
bach. 181 Ky. 262. 284. 204 S. W. 152; 1915, 
Milwaukee I). Ind. Com .• 160 Wis. 238. 151 
N. W. 247. 

Stale Public Ulilitiu COlllmi8l1ion: 1920. 
Ohio Valley Water Co. fl. Ben A\"on Borough. 
253'U. S. 287.40 Sup. 527. 

Stale School Board: 1920, Hopkin~ 1>. 
Buckport. 119 Me. 437. 111 Atl. 734. 

.. 



§ 4b RULES IN ADMINISTRATIVE TRIBUNAlS [CuAP. I 

forensic procedure, and imports something put forward in a court of 'justice. . .. Our 
Law of Evidence is a picce of illogical, but by nu mcans irrational, patchwork, not at 
all to be admired, nor easily to be found intelligible, except as a produ('t of the jury 
system." 1 

It is true, to be sure, that in the course of Engli::dl administrative develop
ment in the 18005, a few administrative subjects were cOlllmitted to the 
judges as reviewing tribunals, for example, taxation and electoral contro
versies; and the members of the bar, in practicing in those fields, naturally 
invoked, or at least obscn'ed in the main, the rules of Evidence. Thus, here' 
and there, the modern English law can be found using the rules of Evidence in 
administrative inquiries. How far this practice extended cannot be said 
with certainty, not far enough, however, to constitute any general change 
of spirit or method.2 Standing off at a distance to analyze generul features, 

§ 'b. 1 In Edmund Burke's speech pro
testing against the House of Lords' rulings 
upon evidence in the trial of '''arren Hustings 
will be found a similar allusion to the peculiar 
needs of tho jury as the reason for rul~s of 
E\'idence (Cobbett's Parliamentary Hist .• 
XXXI. 347-358). 

I The following notes of English practice 
represent the result of a partial search among 
a variety of sources selected at random: 

Taxing Bodie8: Assessed Taxes, Cases 
determined on Appeal (two volumt's, 1823-
1834, covering 1016 cases; only twice is a 
rule of Evidence invoked, ~iz. in Cases 974. 
1016, where the Crown representatiw offered 
hearsay evidence of the assessee's having pur
sued game, and argued that the burden wa~ on 
the assessee to disprove the fact; til is ronten
tion was overruled; virtually ollly a qllt'stion 
of burden of proof was in\'olved, and not a 
question of admissibility); Board of Inland 
Revenue, Tax Cases, 1875-1915, 6 \'018. (no 
title Evidence in the Index): 1892. R. v. 
Marsham.2 Q. B. 371 (apportionment of paying 
expense by local hoard of works; the magi$. 
trate, in an action by the board for payment. 
declined to allow cross-examination of the 
board's clerk as to the disbursement of thl' 
moneys; Lord Halsbury, L. C.. allo\\;ng 
mandamus: .. No douht a magistrate may 
improperly reject evidence, and the Conrt may 
be unable to set him right. and the question is 
whether this case comes within that category; 
I think that it does not; tht' act o! the magis
trate was not a mere rejection of evidl'nee, 
but amounted to a declining to entt't· upon an 
inquiry which he was bound to en tt'r: he has 
not merely rejected evidence. but has declined 
jurisdiction"; Lord Esher. M. It. agrl'l'd that 
here the magistrate had virtually ruled" that 
whether the evidence would prove the subject
matter or not. the subject-matter was one into 
which he had no jurisdiction to inql\ire"; 
Pauper Se/llement (Justices of the Peace): 
Burrow's Settlement Cases 1732-177G (only 
two cases on Evidence in the Index); Indus-
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trial I mentions: Cutler's Reports of Patent, 
Design, and Trademark Cases, 1884 + (a few 
rulings 011 E\'idence); Liquor !.icenscs: 1898, 
It. I'. Sharman, 1 Q. B. 578 (licensing Justices 
may .. determine what course of procedure 
they will adopt" us to swearing witnesses, 
etc.) ; Railway Rule8: Neville and others' 
Railway and Canal Traffic Cases, IS5G + (no 
ruliuJ;s on Evidence); Parliamentary Committee 
on Primte Bills: Clifford and Rickards' 
Locus Standi Cases, 1873-1884 (virtually 
110 e\;dence rulings); Election Contcsts (Re
tisillo Barristers): Welsh's Registry Cases, 
Duhlin, 1841 (no Evidence rulings); Smith's 
Registration Cases: 1909, Storey v. Town 
Clerk. Smith's Registration Cases, II, 179 
(evidence of canvassers not based on personal 
knowledge; the re\;sing Barrister's ruling 
was affirmed at first, in the King's Bench 
Division, on the ground that the practice in 
election inquiries had been not to insist on 
the "strictest rules of e\idence", per Alver
stone, L. C. J .. Channell, J., and Coleridge, 
L. J.; but in the Court of Appeal, the appeal 
was allowed, on the ground among others 
that the language of the Act implied that the 
revising Barrister mllst act on "legal evidence" 
only, per Vaughan Williams, L. J .. and semble. 
Buckley. L. J., and Kennedy, L. J.); Summary 
Magistrate: 1910, The King v. Mahony, 2 Ir. 
R. 695 (conviction of a betting offence by a 
divisional magistrate acting summarily. but 
re\iewable on certiorari; the evidence was in
sufficient; held that though "the essentials 
of justice must be observed", including the op
portunity to make defence, etc .. yet "mere want 
of evidence sufficient to warrant conviction" 
did not amount to want of jurisdiction; the 
opinions exhaustively consider all prior rulings 
in England and Ireland, and justify the remark 
of L. C. J. O'Brien that "never in the historv • 
of the law, at least so far as relates to this 
country, did a case receive more careful, more 
exhaustive consideration, than the one with 
which we are dealing ") ; E:r:cC'lItive Commissions 
in gellteral: 1922, Wilson 11. Esqnjmalt &: 



§§ I-Sa) HISTORY AND POLICY § 4b 

we find it stilI true (in Professor Thayer's words) that, 'Our Law of Evidence is 
concerned with the operations of courts of justice; it is not at all to be admired, 
nor easily to be found intdligible, cxcept as a product of the jury system.' 

Historically, also, wc have the advantage of a critical judgment upon it 
from a comparath'e point or view, the judgment of an enlightened English 
jurist who was fully aware of its peculiar origin and had observed the futility 
of an attempt to transplant it amidst tIDsuitable conditions: 

ISi3, Sir /lenr!1 Sumner Maille, The Theory of Evidence (in "Village Communities in the 
East and West"; being a review of Sir James Stephen's "Indian Evidence Act"): "It 
must always be recollected that the llffirmati\'e or positive method of arrangement fol
lowed in the Indian Evidence Act does not represent the historical gro\Vih of the English 
Inw of Evidence. So far as it consisted of express rules, it was in its origin a pure system of 
exclusion, and the great bulk of its present rules were gradually developed as exceptions to 
rules of the widest application, which prevented large classes of testimony from being sub
mitted to the jury. The chief of these W(lre founded on general propositions of which the 
approximation to truth was but remote. Thus the assumptions were made that the state
ments of litigants as to the matter in dispute were not to be believed; that witnesses in
terested in the subject-matter of the suit were not credible; and that no trustworthy in
ference can be drawn from assertions which a man makes merely on the information of 
other men. . .. A complete account of it cannot in fact be given, unless the mode of its 
development be kept in view .... 

"Another important reason, too, for remembering that our law of Evidence is historically 
a system of exclusion, is that we cannot in any other way account for its occasional mis
carriages. The conditions under which it was originally developed must still be referred to, ' 
in explanation of the difficulty of applying it in certain cases, or of the ill success which 
attends the attempt to apply it. The mechanism of judicial administration which once 

Nanaimo R. Co., A. C. 202 (on appeal from 
British Columbia: in an action to establish 
the railroad's title to mineral lands, the 
validity of a grant to G. was in issue; by 
B. C. St. 19M, 3 & 4 Edw. VII. c. &1, § 3, 
a grant would issue from the Lieutenant
Governor in council to a settler upon ap
plication "accompanied by reasonable proof 
of such occupation ". etc.; here the Lieutenant
Governor had held a hearing with full oppor
tunity of cross-examination, etc., but the 
railroad company contended that there still 
was not "reasonable proof" made by G.; 
Duff, J., speaking for the Privy Council. held 
that" whether or not the proof advanced was 
'reasonable proof' was a Question of fact for 
the designated tribunal", viz. the Lieutenant
Governor, and, proceeded, referring to the 
British Columbian Supreme Court: "But the 
Chief Justice ... proceeded largely upon the 
view that generally the deponents seem to 
speak without personal knowledge of the 
facts to which they depose, and such stato
ments he 500ms to put aside entirely us "alue
less if not altogether incompetent. Their 
Lordships think that the Lieutenant-Go\'ernor 
in Council was not bound by the technical 
rules of Briti&b Columbia law touching the re
ception of hearsay e\idcnce, and they think 
there was nothing neceBiBrily incompatible 

with the judicial character oC the inquiry in 
the fact that such evidence was received"); 
Court-Martial: 1921, The King ~. Murphy, 
2 Ir. R. 190. 226 (the accused called for the 
proceedings of a court oC inquiry, so as to 
cross-examine 3 witness Cor the prosecution 
to hi!! forme~ testimony therein. but this was 
refused. on the ground of prh'i!ege for such 
proceedinp:s: the refusal being erroneous, held 
that the Court's error could not be availed of; 
1\lolony, C. J .... When the Court has juri6-
diction to dpcide a matter, it<! jurisdiction 
is not ousted because it happens to give an 
erroneous decitiion; and it certainly cannot 
be deemed to exceed or abuse its jurisdiction 
merely bee31lse it incidentally misconstrues 
a statute. or admit<! illegal e\idence. or rejects 
legal evidence: ... up to the present no text
writer on court-martial law has suggested that 
this Court could set aside a decision oC a court
martial on account of an incidental mistake 
in applying the law of e\idcnce: however 
desirable it might be to be able to invoke the 
authority of this Court in dealing with cases 
oC such gravity as that before us, in the period 
of O\'er two centuries that courts-martial have 
existed, there has been no instance of any 
such exercise of jurisdiction"; e:umining 
the authorities). 
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extended over a great part of Europe, and in which the functions of the judge were distrib
uted between persons or bodies representing distinct sources of authority the King and 
the country, or the Lord and his tenants in England gradually assumed the shape under 
which we are all familiar with it in criminal trials and at Nisi Prius. A hocly of men, whose 
award on questions of fact is in the last resort conclusive, are instructed and guided to a 
decision by a dignitary, sitting in their presence, who is assumcd to have an eminent ac
quaintance with the principles of human conduct, whcther embodied or not in technical 
rules, and who is sale judge of points of law, and of the admissibility of evidence. The 
system of technical rules, which this procedure carries with it, fails then. in the first place, 
whenever the arbiter of facts the person who has to draw inferences from or about them 
. has special qualifications for deciding on them, supplied to him by experience, study, or 
the peculiarities of his own character, which arc of morc value to him than could be any 
general direction from book or person. For this reason, a policeman guiding himself by 
the strict rules of Evidence would be chargeable with incapacity; and a general would be 
guilty oi a military crime. 

"Again, the blending of the duties of the judge of law and of the judge of fact deprives the 
system of much, though not necessarily of all, of its utility. An Equity judge, an Admiralty 
judge. a Common Law judge trying an election petition, an historian, may eJllploy the Eng
lish rules of Evidenee, particularly when stated affirmatively, to steady and sober his judg
ment. But hc cannot give general directions to his own mind without running much 
risk of entangling or enfeebling it, and under thc existing conditions of thought he can
not really prevent from influencing his decision any evidence which has been actually 
submitted to him, provided that he believes it. Englishmen are extremely pronc to do 
injusticc to foreign systems of judicial administration, from forgetting the inhercnt diffi
culty of applying thc English law of E\'idence when the sallle author:ty decides both on 
law and on fact, as is mostly the casc in other countries. . . . 

"When India came under British rule, there were many branches of law in which the polit
ical officers of the British Government could find lew positive rules of any sort; or, if any 
could be discovcred, they were the spe("ial ohservances of limitcd classes or ca5tes. Thus 
there was no law of Evidence, in the proper sense of the words; hardly any law of Contract; 
scarcely any of Civil Wrong. . .. Whole provinccs of law became exclusively, or nearly 
exclusively, English. The law of E\"idencc became wholly English; so did the law of Con
tract suhstantially; so did thc law of Tort. . .. It is quitc possihle to hold a respectful 
opinion of many parts of English law, and yet to affirm strongly that its introduction by 
courts oi justice into India has amounted to a grie\"ous "Tong. . .. No branch of Inw had 
become more thoroughly English at the time when it was first comprehensively dealt with 
by the Indian Legislature than the law of Evidence; and the practical evils which hence 
arose were even greater than those which ordinarily result from the adoption of an exotic 
system of legal rules, collected with difIiculty from isolated decisions reported in n foreign 
language. Thc theory of judicial e\"idence is constantly misstated or mist'onceived even in 
this country. Thc English lllw on the suhject is too often described as being that which 
it is its chief distinction not to be that is. as an Organon, as a sort of contrivance for the 
discovery of truth which English lawyers have patented. In India, several special causes 
have contributed to disguise its true character. There is much probability that our English 
law of E\;dence would never have come into existence if we had not continued much longer 
than other western societies the separation of the province of the judge from the province 
of the jury; and, in fact, the English rules of Evidence are never very scrupulously at
tended to by tribunals which, like the Court of Chancery, adjudicate both on law and on fact. 
through the samc organs and the same procedure. Now. an Indian functioll9.ry. \\"h::n hc acts 
as a civil judge, and for the most part when hc acts as a criminal judge, decides both on law 
and on fact. He it is who applies the rules of E\'idence to himself. and not to a body distinct 
from himsclf; and he has often to perfoml thc delicate achievement of pre\'cnting his decision 
from being affected by sources of information which in reality have been opened to llim .••• 
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"Thc effects of thcir peculiar experience on many distinguished Indian functionaries may 
be seen to be of two kinds. In some minds there is complete sccpticism as to the value of the 
rules of Evidence; and though thc man who for the time being is a judge may attempt to 
apply them, he is intimately persuaded that he has gone into bondage to a foolish technical 
system under compulsion from the Court of Appeal above him. With others, the conse
quences arc of a diffcrent sort, but practicaily much more serious. They acc-ept from the 
lawyers the doctrine that the law of Evidencc is of the extremest importance, and uncon
sciously allow this belief to influence thcm, not only in their judicial, but in their executive 
and administrath'c duties. It is oftcn said in India that the servile reliance upon the Eng
lish Inw of Evidcnce, which nowadays characterizes many of the servants of Government, 
is producing a paralysis of administration; and though the assertion may be exaggerated, 
it is far from impossible that it may have a basis of truth." 

These sagacious observations of Sir Henry Maine may serve to warn us 
that an~' attempt to apply the jury-trial rules of Evidence to an administra
tive tribunal actinf{ without a jury is an historical anomaly, predestined to 
probable futility and failure. 

(B) PoliclI. In considering the practical policy of applying the jury-trial 
system of rules in administrativc tribunals, two extreme and antipodal opin
ions are found current. 

1. One view the popular view, it Ina~' be called is that the jury-trial 
rules ha\'e had their da~' in our system of justice; that their obstructive and 
irrational technicalities ha\'c Illade the system nauseous and futile in its 
nath'e habitat; and that to transplant it to new fields would be an error 
amounting to a folly. The adherents of this view point to the effective mao
ncr in which other tribunals of great responsibility ha\'e already managed to 
conduct their inquiries without the aid of the jury-trial rules; thus demon
strating that those rules are not indispensable in reaching the truth: 

10:20, Mr. LOllia Bartlett, "The XewerJ ustice" (Atlantic Monthl;.', vol. 126, No.3, p. 296) : 
". .. A vcry signilic'ant thing about this, and one which to my mind portends a great 
change in the administration of our Anglo-Saxon laws, is that in the Jlivenile Court, the 
Domestic Helations Court, anI! the special tribunals, !iuch as the Interstate Commerce 
Commission, the method of ascertaining the facts is departing more and more from that 
sanctioned by law in thc courts. We arc all tempted to laugh whcn the trial-lawyer jumps 
up to remark that a qlleotion is 'irrelcvnnt. incompetent, and immatcrial.' And yet that 
ohjcction i:s responsible for a great many new trials, appeals and reversals. and failures 
of justice. The objection amounts to this: that the evidence, if given, should be disre
garded in rendcring a decision. And the distrust of our Courts seems to ha\'c reached the 
puint that we fear titat, i£ thc answer is given. the judge or jury will not have sense enough 
to disregard it. Nol\' the judge of the Juvenile Court listens to everything; finds out nil 
about the child, his parents. his surroundings, and knows a lot about the relation cf the 
child with others that 1)(' ('ould ne\'cr havc learned sitting ns a trial judge in a criminal case. 
, ., Another thi ng. The cnurt itself ('ollects in an expert WilY much of the evidence on 
which it acts, instead of depending on the tcstimony brought to it. Th!:' psychopathic 
cxpert, the social worker, the probation officer, nrc trained observers. Our Railroad Com
mission, through its engineering staff. ('ollects most or the data on which it acts. It wastes 
little time in lawYI>r5' \\Tangles over facts it has itself as('crtained. These methods makc 
for spcedr judbrnents and fair oncs. On the other hand, expert, opinion, as used in the 
cuurts, is almost n I,yword; it is furnished hy the interested parties, and experience has 
shown that, generally speaking, it is unreliable. 
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"This new method of getting information is sound common sense. It is the way we act 
in our ordinary affairs in reaching judgments; and used by trained minds, it presents little 
danger of injustice. It is the method of taking testimony used in Continental Europe, 
where the Roman Law furnishes the basis of the judicial systems. And we find that it is 
used in practice in our inferior courts, when the record is not takcn by a court reporter, and 
that it promotes speed and, in the hands of able men, justice also. 

II It is probable that this method of ascertaining the facts ",ill find wider application as 
time goes on." 

The other, or technical, view is that the jury-trial system of rules is the only 
safe method of investigation where liberty and property may be at stake; 
that the sound wisdom of caution which is the basis of that system is as valid 
for one kind of tribunal as for another; and that the judicial review of ad
ministrative officers' findings would he impracticable and ineffective without 
using that system as a standard for checking the regularity of the proceedings. 
- There is no need to quote representatives of this view; it preaches or lurks 
in almost every judicial opinion; and it echoes instantly in the brea!lt of the 
orthodox legal practitioner. 

2. The fallacy of the first, or popular, view does not lie in the assertion that 
the jury-trial system of rules has in its own home become technically over
developed to the point of inefficiency; for it is; and the repUlsion against 
its excesses is natural and just. But the fallacy is rather in the second argu
ment, viz. that the success of a few other tribunals in dispensing with the sys
tem permits tr'ic broad inference to be drawn that administrative tribunals in 
general (and even jury-courts) could afford to dispen8e with it. What are the 
conditions which have made this result possible in the Juvenile Courts, in 
the Federal Commerce Commission, and in a few other Federal tribunals? 
The answer must be uncertain. In the Juvenile Courts, the reason may be 
that there is usually no deep-seated controversy on issues of fact, and also 
that there are usually no professional lawyers to marshal the armed forces 
of technicality on either side of the issues. In the Commerce Commission, 
neither of these reasons applies; instead, however, it may be thought, first, 
that the habitually narrow range of the issue renders most of the technical 
rules inapplicable. and, secondly, that the smallness of the group of practi
tioners, and the unitary organization of the tribunal, tend to produce that 
personal acquaintance between bench and bar which permits most matters of 
proof to be taken for granted without insistence on the usual safeguards 
against chicanery. Similar conditions exist and may account for the similar 
result in the Federal Admiralty Courts, the Trade Commission, the Land 

the Patent Office, and the Board of General Appraisers. And thus, 
not only do different sets of conditioils exist in the Juvenile Courts and in the 
other tribunals, but none of these special conditions are true of the general 
mass of jury-trial courts; nor are they true, as a whole, of Industrial Acci
dent Boards or of Public Utilities Commissions or of administrative tribunals 
in general. Therefore, a generalization from these peculiar instances cannot 
be made with certainty. 
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l\!oreove:-, the argument for the popular view forgets that there is a radical 
difference between conducting an inquiry of fact under the jury-trial system 
of Evidence and conducting it 1tnder no rules at all. Suppose that the jury
trial system be dispensed with, as proposed; what rules shall be used in their 
place? Certainly there are fundamental principles of caution and fairness 
which every serious investigator must be expected to observe. But what 
are they? Where are they defined? The danger in all political reform, now 
as always, is that we are too ready, when convinced of a fault in an institu
tion, to abolish it without having a better substitute ready framed. And the 
unfortunate fact about our jur~--trial system of Evidence is that there exists 
no other system to offer in competition for its place, nor e\'en the vestige 
of a system. Xo one has even proposed to condense the existing system to 
its essence, to reduce it to its lowest terms of wisdom and prudence, to 
define its minimum fundamentals_ No such proposal is anywhere on record. 
And yet without it, the f.dministrath-e official in general will be certain to 
run amuck, here and there.:! The Federal Supreme Court has occasionally 
(ante, § 4a) pointed out what it considers to be the essentials of a fair trial 
of fact by adroinistrath'e officials, the opportunity to call witnesses, the 
opportunity to hear the evidence on the other side, and so on. But these 
casual designations do not cover even the fundamentals of a simple system of 
proof. Our administrative tribunals, in short, if we exempt them from the 
incubus of the jury-trial system of Evidence, can be pointed to nothing defi
nite and knowable that will take its place. What has saved the situation, in 
administrative hearings, from a welter of inefficiency has been chiefly two 
circumstances, first, that the officials themselves have usually been lawyers 
whose professional c}.:perience has equipped them with the fundamentals 
of careful inquiry of fact; and, secondly, that the subjects of inquiry have 
been so limited in scope for each tribunal that a special and competent expe
rience in that field has been soon built up. 

On the whole, then, the popular view, viz. that the jury-trial system of Evi
dence can be generaliy dispensed with in administrative tribunals must be 
deemed to be unverified and premature. 

3. On the other hand, the fallacies of the second, or technical view are plain. 
The jury-trial system of rules of Evidence is not the only safe system of in
vestigation in matters of liberty and property; for other nations have had a 
long experience of successful justice without it. Kor is it correct to assume 
that the general wisdom of experience which is represented in the system at 
large is represented in all the detailed rules rigidly enforced; quite the con-

3 That the likelihood of this dang~r to execu- practice come that the government counsel 
tive authorit}" is not merely imaginative or fas- on argument had the hardihood to suggest 
tidious may be seen from Ex parte Unll King that "it would be a nuiaance to permit erOS3-
Seng. D. C. N. D. Cal. (l!H4). 213 Fed. IHl; ezamination." Cross-examination a nuisance: 
here the inspector had refused to allow an~' This amply illustrates the ease with which the 
cross-examination at all of the witnesses pro- best traditions of our justice can sometimes de. 
duced for the government; and to such a. pitch generate when the control of our Courts is 
of callous indifference had local deportation withdrawn. 
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trar~r. What is commonl~' forgotten is that most of the rules nineteen
twentieths, let us say are merely rules of caution, i.c. they are based upon 
a pos8ibility of error; so that thc failure to observc the rule is perfectly con
sistent with a high probability of truth. The rule, for example, requiring the 
original of a document to be produced is merely a rule against possibilit.ies ; 
for thousands of banks and business houses daily deal with millions of wealth 
on the faith of copies, not originals; to assert that truth was certa.inly missed 
because a copy was used is an absurdity. So, too, with the hearsay rule; 
it aims to guard against possibilities, and is sound enough, as a rule; but all 
history of the past, and all public news of the present, is learned by hearsay; 
for less than a million of our population really knew, by personal observation, 
that our soldiers fought in a war with Germany j and the cntire financial and 
economic operations of the country are built on a complex structure of hear
say which is as solid as a steel-and-concrete building. 

And so, the question being whether each and all of the jury-trial rules, as a 
system, shall be imposed upon administrath'c tribunals to control their in
vestigations, we should remember, that, howcycr wise thc rules bc in them
selves, they are mercl~' rules of caution, excluding possible sources of enor, 
and that therefore a great mass of truth will still be reached without them. 

A second thing to remember is that the jur~·-trial rules are intended for a 
constantly changing tribunal of fact composed of inexperienced jur~'men 
dealing with hundreds of types of cases. When the tribunal is composed of 
expcrienced Pl'ofcssionalmcn, habitually ;nquiring day after day into the same 
limited class of facts (as happens with most" administratiYe boards), an expert 
weighing of evidence can generally be counted IIpon. The cautions repre
sented by the exclusionary jUl'~'-rules can and will be applied by swh a tribunal 
in wei.ghing the evidence, without actual exclusion of it. Sir Hemy Maine's 
comment on this feature (ante, § 4 b) represents a general truth. And in It 

community where the major part of such offices are filled by men already 
trained in the law, it is certain that the general wisdom of the cautions em
bodied in the jury-rules of Evidence will be employed by them. It is even 
amusing to read the solemn sermons on unreliable evidence preached by the 
lawyers on the supreme courts to the lawyers on the commissiolls, as if the 
latter did not sense the dangers quite as well, by virtue of the professional 
training which was their common possession. 

A third thing to remember is that the jury-trial system of Evidence-rules 
cannot be imposed upon administrative tribunals without imposing the law
yers upon them atw; and this would be the heaviest calamity. The complex 
mass of Evidence-rules cannot be applied except by technically trained law
yers; and, furthermore, many of these technical lawyers will belong to the 
over-technical type. No one can wish that the petty snarling contentious
ness over technicalities of trial tactics, so typical of jury-trial, should be trans
ferred to the administrative tribunals. And yet, how can the system be trans
ferred without transferring the only persons who can use it? Sermonize as 
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we may on the wisdom of the system in the abstract, it cannot be used in the 
abstract; and in the concrete it reeks of futilc professional contentiousness. 
Yet one of the unh·ersalI.r desired objects in ,'esting the powers of decision 
over new industrial and commercial problems in modern administrath'e boards 
was to avoid hampering them with the technical methods enforced by the 
judges in jury-trials; the language of the legislath"e enactments demonstrates 
this plainly. A sun"ey of the practice in different States before such boards 
gives the impression that their failure or f,uccess in this respect may be fairly 
measured by the extent to which the professional assistance of lawyers has or 
has not continued to be necessary before them as formerly before the jury
courts. Certainly, then. to impose the Evidence-rules on administrath"e tri
bunals will inevitably mean the imposition also of the handicap of a profes
sional body of lawyers to conduct the practice. 

4. On either side of the argument from practical policy, then, fallacies ap
pear. And yet, here as in e\"cr~r great question calling for action, a choice 
must be made; and that choice is likely to tUrn on the relath'e risk of danger, 
and the relative need of education, inyolved in the opposing fallacies. 

For this particular question, the greater risk of danger, and tIle greater 
need of education. seems to be in the faUacy of the technical view, viz. the 
assumption that the jury-trial system of E\"idence is the only safe system 
that can be tolerated, and therefore that it must be imposed equally on ad
ministrative tribunals. This assumption permeates the judicial opinions. 
It is attributable to the narrow experience of the trialluwycrs who have be
come judges. The inveterate habit of mind cannot easily be altered when the 
judicial function comes to be exercised. It eulogizes reyerently the mint, 
anise, and cum min of e,·ery detail of the system. It enshrines with sanctity 
each exception to an exception to an exception of a rule. It scans the findings 
to detect a slip in the practice, and when found it fervently dwells on the pur
ticular virtues of the violated rule. In short, it acts upon. the assumption 
that no truth evcr has been or ever can be discovered, in human controversy, 
except by the rigid employment of the jury-trial rules. 

In this assumption that those rules arc necessary safeguards of truth, the 
implication conveyed is that, without strict adherence to those rules, erro
neous findings will abounc. false claims will be sanctioned, or just liabilities 
will escape enforcement. But is this assumption correct? Is it certain that 
the jury-trial rules of Evidence do guarantee correct findings? Can any 
one maintain that those rules, as enforced to-day, do not constantly permit 
false claims of fact to stand, or do not constantly permit guilty culprits to es
cape? Far from it. It is tolerably obvious to practitioners that the jury
trial rules of Evidence do not have a necessary relation to correctness of 
verdicts, as to-day administered. Why should Courts of law assume that 
they do? Suppose, for example, that the lax use of Evidence rules before 
an industrial accident board would result occasionally in erroneous finding:; 
in favor of the claimant; is not this matched by the more than occasional 
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sanction of false personal injury claims in jury-trials through the strict en
forcement of those same rules of Evidence? Under the industrial accident 
laws, the physician-patient privilege is eliminated, but it applies (in most 
States) in jury trials of insurance-claims and personal-injury claims; and if a 
balance were to be struck, b~' divine omnisl'ience, between the false claims of 
the former sort that failed for lack d the prh'ilege and the false claims of the 
latter sort that succeeded by reason "If the prh'ilege, the debit balance might 
easily show against the jury-trial rules. Can any jur~·-trial criminal court in 
the country assert that its verdicts, strictly reached through the rules of Evi
dence, touch the bull's eye of truth as oft';!n as the findings of juvenile courts? 
Can any commercial jury-court in the ('{luntry maintain that its verdicts are 
more often correct than the findings of the Interstate Commerce Commission? 

In short, the jury-trial rules of Evidence, as to-day enforced in courts of 
law, are in the position of parties throwing stones from glass houses, when 
they cast doubt upon the more informal evidence-methods of administrative 
boards. The former have no reason for setting themselves up over the latter, 
as It cynosure of efficiency. If this is the fact, Courts should not approach this 
question as though the cause of Truth were being jeopardized by the proposal 
to relax the rigid system of jury-trial rules before administrative boards. 

5. It remains to notice a compromise attitude, adopted by some Courts in 
a spirit of supposed liberality, and promising to become more widely accepted, 
viz. the New York " residuum rule", -i.e. the rule that the administrative 
tribunal, on the one hand, need not actually in its inquiries be limited by the 
jury-trial rules, but that, on the other hand, there must somewhere be found, 
in the mass of evidence accepted, sufficient evidence legally acceptable by 
jury-trial rules to sustain the finding. This rule was well expounded in the 
following opinion: 

1915, WOODWARD, J., in Carroll v. Knickerbocker Ice Co., N. Y. Sup. App. Div., 155 
SuppI. 1: "This section, obviously designed to promote informality and directness and 
eliminate technicality in procedure, cannot be construed to warrant the commission to make 
a finding and award without lcgal e-cUlence to $ustain it. The commission was, of course, 
entitled, in all its hearings relative to claims, to go to the very right of the matters at issue, 
and summarily search out the full facts concerning them. It would be a misfortune were 
the inquiry of such a board narrowly constrained by harassing formalities of procedure or 
insubstantial technicalities as to the admissibility of proffered proof. Both the letter and 
the spirit of this salutary statute excludes the idea of technicality in its administration or 
fettering constraints on the commission's purpose to glean all the facts and do substantial 
justice under the law. Accordingly the commission had the right and power, in its un
trammeled discretion, to receive and admit proffered proof freely and liberally, with a \iew 
to dllveloping all of the facts .. " But after the commission has gathered all this data, 
all tlus information, unfettered by 'technical rules of evidence', then must come sifting and 
sorting; then must come assortment of wheat from chaff, demonstration from gossip, proof 
from 'hearsay'; and then the ascertainment of what facts have been fairly proved, under 
'the maxims which the sagacity and experience of ages have established as the best means of 
discriminating truth from error.' (Bouvier's Law Dictionary.) No mattcr what proffered 
testimony has been taken, no matter how e".-traneous and immaterial many portions of the 
record ultimately appear, it is the TesidulLm of legal evidence which must be decisive. There 
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must be in the record some evidence 'Jf a sound, competent, and recognizedly probative 
character to sustain the findings and a'\\'ards made, else the findings and award must in 
fairne:>" be set aside by this court. Section 68 of the Act, then, cannot he given any foree 
as emancipating the commission from all legal restraints as to the presence of duly proved 
facts as essential basis for findin~s. Section 68 enunciates no rule as to the probalire force 
of testimony at all. It sanctions no departure from the traditional basis on which money 
or property may be awarded under legal mandate. Its scope and pnrpo~e is procedural 
merel~'; it frees the commission, in its hearings, from the haunting fear of reversible error 
through failure to hold the proof to technical legal requirements, both as to evidence re
ceived and evidence rejected. In other words, it docs little, if an~', more than to write into 
the procedure of this commission, and into the powers of the CClUTts in re'dew of awards, the 
wholesome standard embodied by ~lr. Justice Stephen in his Indian Evidence Act of lSi2 
(section l6i) : • The improper lUI1lli,Y,~ion or rejectioll of e\'idence shall not be ground of itself 
for a new trial or re\'ersal 01' an~' decision in an~' cases, if it shall appear to the conrt before 
which such objection is raised that, indcpendcntl,ll of the e\'idcnce objected to and admitted, 
there was slIfficient eridcnce to jllsti(ll the decision, or that, if the rejected evidence had bet>n 
receh'ed, it ought not to have mried the decision.' . " The absence of a residuum of legal 
proof is fatal." 

Plausible as this rule seems, from the liberal point of view, yet it cannot 
be accepted. In the first place, it still \"irtually requires the tribunal to test 
its proceedings by the jur.\"-trial rules, and thus holOs out the temptation to 
practitioners to employ the whole arsenal of technical weapons and secure 
a record fuJI of "errors" ; thus im'oldng the hem',\' handicap already pointed 
out (par, 3). This shortcoming has been emphasized in another judicial 
opinion in the same case: 

1915, HowAnD, J., in Carroll \'. Knickrrbocker Ice Compan,ll, X. Y. Sup. App. Div., 135 
N, Y. Suppl. 1 (holding sufficient a fincling ha~d on hearsay): "If we were to look at this 
case as we would look at an action in court, or if \\'{' were to adhere to the substantive law 
of e\'idence, it is entirely clear that the award should be in .. ;talltl~· re\·oked. The proof offered 
was of such a character that no court would ha\'e hesitated a moment to reject it. All 
the rules of Evidence, the accumulation of centuries of experience and wisdom, were ignored 
by the commission. But was the commission not authorized to ignort' them? Indeed, in 
order to keep step \\;th the spirit of the law, was the commission not bound to ignore them? 
It is clearly evident that the great bulk of the testimony in this case was hearsa)', and in some 
instances hearsay upon hearsay .. " So that the question arises here whether th(' com
mission, under Section 68 of the Compensation Act, were autr.orized to receive the hearsay 
evidence and base their findings upon it .. ,. As to proceedings before the commission, 
these two sections wholly abrogate the substanth'e law of E\'idence abrogate the common 
law, the rules of procedure formulated by the ('ourts, and all the technicalities respected by 
the legal profession. The commissi(ln is authorized b~' this section, it seems, to make its 
investigation in any manner that it chooses, wholly unfettered by any law pre\'iollsly in
vented by man. This j,,; the spirit of the statute. The commission is to be bound neither 
by custom nor by precedent. The trials before the conunis;ion arc to be summary, speedy, 
and informal. The \'ery instant that the old rules of Evidence are invoked, the informal 
character of the hearing disappears, and the rigid, formal rules of procedure and all the 
technicalities incident to the practice of the law will grow up around the commission, hamper
ing and dela~;ng it, working inconvenience and hardship upon the claimants, and defeating 
the intent of the law." 

In the next place, the proposed rule rests logically on another of the fal
lacies already noted above, viz. that this "residuum of legal evidence ", 
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which is to be indispensable, will have some necessary relation to the truth of 
the finding. But the "legal" rules have no such necessary relation. In 
the mass, they do tend to secure a reliable body of evidence; but, taken in
dividually, it is obviously fallacious to assume that one or more pieces of 
.. legal" evidence are • per se' a sufficient guarantee of truth. Suppose, 
for example, in a workman',; compensation claim, the issue is whether the 
claimant is entitled as wife of the deceased, and the industrial board finds in 
the affirmative. In the mass of e,·idellce, there is found IL declaration of the old 
grandmother, residing with the famil~·, but since deceased, that her daughter, 
the mother of the workman's children, is the workman's wife. This is strictly 
"legal" evidence, under the jury-trial rules, and would suffice to sustain the 
findings. under the above rule. And yet the old grandmother may have 
had a canny thought of the possibilities, may have spoken chiefly in her 
daughter's material interests, and milY hu,ye deliberately falsified. And the 
above rule, both in theory and in practice, would treat this obviously possible 
falsification as saving the board's finding. On the other hand, in the same 
mass of evidence accepted by the board, there is an .. illegal" document to 
which the Court will give no heed, viz. a marriage certificate from an obscure 
town in Italy or Carnatia, loaded with certificates and seals of a purport
ing priest, a notary, a ma~·or. and a governor, but lacking the seal of a pur
porting American consul; or perhaps it is a bundle of Dalmatian postmaster's 
receipts showing payment of wages forwarded regularly to the wife of the 
workman in the home village in the mountains. These documents are 
solemnly rejected as II iIlegal " or "not duly proved", and become as weight
less chaff to the judicial mind. And ~·et, in ordinary experience, it is im
possible to say that the one sort of evidence has any greater intrinsic proba
bility of truth than the other. Both may be true; both may be false; it de
pends in each casco But it docs not depend on the one being "legal" and 
the other being II illegal ", tested by thc jury-trial rules of Evidence. Yet 
the rule for a "residuum of legal cddence" rests on the assumption that 
the "legal" evidence is always credible and sufficient, while the" illegal" 
evidence is ?leur credible nor sufficient. 

This "residuum" rule, then, is decidedly not the wise and satisfactory 
rule for general adoption. 

6. After all, why may we not courageously concede that administrative 
tribunals can best be left to find their facts without formal rUles? The 
functional theory of administration has done great things for the world 
in all times. The formal theory of administration, in contrast, is today 
too much admired. We praise ourselves for having a "government of 
laws, not men"; but the truth is that we trust too mueh to laws, and 
the structural fetters that we impose discourage acceptance of office by 
the mest competent men, II men who possess opinions and a will; tall 
men, sun~rowned, who live abo e the fog, in public duty and in private 
thinking, God, give us men! " 
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And if there is any part of administrative activity to which this independence 
of formal rules can most readily be conceded, it is the task of weighing evidence 
and deciding on facts. For there do not yet exist any known rules for control
ling the correctness of that mental process. The jury trial rules merely deter
mine what evidence may be considered; they tell us nothing as to the mental 
process of weighing it. The great ultimate process of reaching a conviction 
is not one for which we can offer the administrator any sure guide. Why not 
trust his expert intelligence and good faith? Let us remember that the greatest 
part of the community's industrial, commercial and financial activit~r already 
functions on a solid basis of fact determined without any formal rules of 
proof. Let us, here too, put our trust in men and minds, rather than in rules. 

The wisdom of such an attitude, as harmonizing with the need" of the times, 
has been well expounded by a modern American thinker who never fails to 
voice accurately the best standards of his profession: 

1922, Mr. George W. Alger, "The Letter Law and the Golden Rule" (Atlantic Monthly, 
Sept., p. 296): "Primitive law, the jurists teB us, was in all countries technical and formal. 
It dealt in ceremonies and procedures. Furm came first, while justice lagged and carne last. 
Perhaps it wr.s the failure of law in old times to make approximation to justice, that leaves 
to us two great figures of personal justice: Harun-al-Rashid, and Saint Louis. Down the 
ages they have come to us, each called by the same undying name, 'The Just.' In them
selves they unite the power of the law, and the will to do justice, not according to procedure 
long since gone and forgotten, but according to the Golden Rule. Under the big tree at 
Vincennes, history picture!! to us Saint Louis dispensing the high justice, the middle justice, 
and the low, to those who flocked to him appealing for the righting of their "Tongs. It 
pictures Harun as the protector of the poor, going about among his people, punishing the 
\\Tongdoer and gi,,;ng justice to the oppressed. 

"The Puritan, and later the Anglo-Saxon, ideal of justice resolutely supplanted the type 
which these historic figures embody. Ours was to be, as the ancient Charter of Massa
chusetts solemnly stated, a government 'of laws and not of men.' Laws should be made 
so that the people could read and understand them; so that standards should be set. which 
judges should follow and enforce. Personal justice, justice dependent alone or mainly upon 
the personal concept of right in the llCart of the judge a concept varying \\;th the moral 
calibre of judges . was to be discarded. The law was to be, in the main, a book. en
forced, to be sure, by a person, but in accordance ,,;th the book. The whole history of 
Law is the struggle for a working compromise between two ideals: judicial discretion and 
the Saint-Louis ideal, on one hand, and the letter law, superior to and binding upon the 
judge, and he its sworn servant, on the other .... 

"However much the letter law extends its precedents, however much the statute law 
may seek to make the standards of law concrete and definite, there is an instinct in the soul 
of man which bids him look, not to the unending scrolls of the law, but to a Saint Louis 
and a Harun; to some good man whom he knows and respects, and has confidence in, more 
for his character than for his le:u-ning, however great. As society beeame complicated, this 
personal ideal grew so remote as to seem altogether lost in the IL,;zes of the letter law. It 
never wholly disappeared. . .• The question is this: How long mIl it be before the pendulum 
will swing to the other extreme the return of the Cadi, the search for Saint Louis, the 
demand for personal justice administered by the good man as a substitute for our endless 
barren wilderness of precedents in law and a maze of indigestible statutes? . . • 

"The final hope for democracy must be, not in its letter law, but in its leadership. The 
day must come when the people's trust must be less in law and more in men. In the last 
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analysis, the main test that will determine the survival of democracy will be its capacity 
for the wise selection of men men sufficient in character and wisdom to be trusted with 
the powers of the State." 

§ 4 c. Same: (III). Sta.te of the Law in the Various Jurisdictions; Applicability 
of rules in Federal Land Office, Patent Office, Commerce Commission, etc., 
and in State Industrial CommissiOns, Utilities Commissions, etc. On the 
foregoing grounds, therefore, both of history and of policy, it may be concluded 
that at commol?, law the body of jury-trial rules of Evidence does not, as such, 
control the inquiries made by administrative officials, i.e. executive officials 
classified outside of the Judiciary department.anel functioning without a jury. 
Furthermore, a declaratwn, in the statute creating such officials, that their 
jurisdiction includes the IJower to 1llal.·e the rules of their own procedure is an 
implied sanction of their independence of the jur~1-trial rules, and remoyes 
any possible common-law doubt. And finaily. a legislative declaration that 
such officials need not be bound by the H common law rules of Evidence", or by the 
It technical rules of Evidence", is an express exemption from the enforcement 
of that body of rules upon such officials by the Courts. . 

These general principles, however, have not been logically and completely 
carried out. In point of practice, as enforced by the Courts, the law varies 
with the State and with the kind of administrative tribunal; and this is nat
ural enough, in view of the wide variances, in origin and traditions, of the 
several bodies. 

A. Federal Officials. If one were to reflect on the extent of the transac
tions presented for adjudication to the Land Office, the Patent Office, the 
Commerce Commission, the Trade Commission, the Treasury Appraisers, the 
Pension Bureau, and other Federal officials, it would be apparent, even on 
a rough estimate, that the bulk of the quasi-judicial business done by these 
administrative bodies forms a respectable rival to that of the entire Federal 
judiciary system, whether tested by numbers of transactions, by value of 
property involved, or by influence on daily welfare of the community. Vir
tually all of these adjudications are reached without the enforcement of the 
jury-trial rules of Evidence. No doubt the parties are commonly repre
sented by professional lawyers, at least in contested cases deemed important; 
and no doubt there is a general and instinctive use, in such cases, of the 
common rules of the jury-trial system. But, in point of law, the rigid and 
perfunctory enforcement of the body of rules, as observable in jury-trials, is 
on the whole, substantially absent. 

1. Patent Offwe. In the Patent Office (Department of the Interior), the 
jury-triCoI rules are nominally in force, by departmental regulation,
abstractly so declaring, but permitting undefined flexibility.l But the Federal 

§ 'c. I 1916. Rules of Practice in the U. S. 
Patent Office (Rule 159: "Evidence touching 
the matter at issue will not be considered on 
the hearing which shall not have been taken 
and filed in compliance with these rules. But 
notice will not be taken of merely formal or 
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technical obiections which shall not appear to 
have wrought II substantial injurY to the party 
raising them. • " This rule is not to be so 
construed llS to modify established rules of 
evidence, which will be applied strictly in all 
practice before the office." 
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Courts do not appear to regard the rules as compulsory; 2 and in ~ractice 
they are rarely invoked.3 

2. Land Office. In the Land Office (Department of the Interior), the jury
trial rules are not nominally in force by rcgulation.4 Nor do the Courts ap
parently regard the jury-trial rules as binding on the Land Office; 5 and only 
occasionally do the Office decisions find it worth while to invoke them.6 

3. Board of General Appraisers. The Board of General Appraisers (which 
is in effect a nisi prius Court of Customs Claims), and other officials of the 
Treasury Department, possess in various fields a finality of decision on 
matters of fact. The Courts seem not to have imposed the jury-trial rules of 
Evidence on these officials; 7 nor does their practice exact it.8 

2 1859, Spear v. Abbott, C. C. D. C .. Fed. 
Cas. 13, 222 (appell:mt maintained that the 
commissioner of patents had erroneously re
ceived in rebuttal cert:lin depositions due to 
be offered in chief; Dunlop, C. J.: .. Appellant 
in vokcs the protectioT' of the rules of practice 
in the courts of England and this country in 
the trial of common-law causes before a jury; 
•.. but the rule has no application in equity 
or admiralty, or in any other than a common
law tri bunal in jury causes "). 

3 The following was the only gleaning from 
a few volumes of Patent Office D'!cisions, 
t:lken up casually: 1913, Goldschmidt ". 
Von Schutz, 192 Off. Gaz. ;43, Decisions Com. 
Patents, J913, p. 159 (rule admitting only 
rebuttal testimony in rebuttal). 

A few others will be fOllnd at the appro
priate places in tllC ensuing text and notes; 
see, for example, § 2065a, post (corroboration 
of claimant of prior invention). 

• Rules of Practice in Cased before the U. S. 
District Land Offices, the General Land Office, 
and the Department of the Int~rior, with 
Amendments to July 13, 1921, Washington, 
1921 (a few fundamentnl rules ate prescribed, 
including the right of cross-examination, etc.). 
, '1894, Parsons r. Venzke, 4 N. D. 452, 
61 N. W. 1036 (land-officc cancellation of 
entryman's certificate; held, "th~re is nothing 
in the point that there was no e\'idence before 
the commissioner that the entry wa.~ iraudu
lent, or at least no competent e\'idence; the 
Courts cannot review the decisions of the land 
department on the ground that the evidence 
was insufficient, or that only incompetent e\i
dence was before it; the power to try questions 
of fact necessarily emuraces the power to pass 
upon the weight and competency of e\idence)." 

e The following ar'! gleaned from a few 
volumes taken casually: 1895, Peacock !I. 
Shearer's Hei.rs, 20 Dec. Public Lands p. 21.3 
(survivor's testimony to deceased opponen;;'s 
admissions); 1900, Burton ~. Howe. 29 D;~c. 
Public Lands p. 581 (depositions taken by 
one party may be used by the other); 1914, 
Sarah Merkle's Case, 19 Dec. Pension /Lnd 
Bounty-Lands p .. 181 (presumption of death 
after 7 years). 

71885, Hadden ~. Merritt, 115 U. S. 25 
(import value of Mexican dollar as determined 
by the Secretary of the Treasury under Rev. 
St. § 3564; the Treasury Department's act 
held to be "the performance of an executive 
function, requiring skill and the exercise of 
judgment and discretion, which precludes 
judicial inquiry into the correctness of the 
decision ") ; St. 1890, June 10, St. 1897. July 24. 
and St. 1909, Aug. 5, Customs Administrative 
Act, § 14, Code 1919, § 1163 (Court of Customs 
Appeals may "establish rules and regula
tions"); 1890, Auffmordt v. Hedden, 137 U. S. 
310, 11 Sup. 376 (suit to recover excess import 
duties paid; appellant contended that it was 
error for the appraiser did not afford him oppor
tunity to confront the opposing witnesses nor 
"to sift evidence secretly or openly heard in 
opposition to him ", etc.; held, that "under the 
statute the question of the dutiable value of 
the merchandise is not to be tried before the 
appraisers as if it were an issue in a suit in a 
judicial tribunal; ... no government could 
collect ita rc\'enues or perform its necessary 
functions, if the system contended for by the 
plaintiffs were to prevail"); 1892, ne l\fuser, 
C. C. S. D. N. Y .. 49 Fed. 831 (appraisers' con~ 
sidcration of evidence" in two other Ca5('S with 
which these importers had no concern", held 
not to be error); 1893, Passllvant r. U. S., 148 
U. S.214, 13 Sup. lOW (U. S. St. 1890, June 10, 
26 Stat. c. 407, created a board of general ap
praisers, to review rulings of Treasury officials 
in le\-ying duties on imports, and providing 
fOT a review of the board's decision as to "the 
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law and the facts", but also providing that 
as to dutiable value the board's decision should 
be "final lind conclusive"; held t.hnt on an 
issue of dutiable value the statute was valid. 
due pro\ision ha\ing becn made for notice 
and hearing by the board); 1907. Knauth 1>. 

U. S., C. C. S. D. N. Y., 155 Fed. 144 (similar 
e\idence from other cases used before the ap
praisers; held that "such tesf'''!lony ..• 
should not have been admitted ", but that it 
did not constitute error, though it would be 
gi\'en very slight weight). 

I See a pamphlet" Judicial Re\;cw in CUlt

toms Taxation", by GRO. Stewart Brown, 
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4. Interstate Commerce Commission. The Interstate Commerce Commis
sion presides over a vast practice handled almost entirely by professional 
lawyers; and no doubt the appropriate jury-trial rules for its special kinds 
of issues are commonly and instinctively observed in principle. But its 
decisions reveal little controversy that turns on those rules.9 Nor do the 
Federal Courts deem that the Commission is bound in law to follow that 
body of rules as such; although occasionally, where an important contro
versy turns essentially on the obser\'ance of some fundamental rule of fair 
and thorough inquiry, there appears a disposition to scrutinize the Commis
sion's observance of it.I0 

Esq .• of the Board of Gem·ral Appraisers (ra
printed from The Forum .. July. 1918). 

• H. C. Lust. Digest of Deri~ions under 
the Interstate Commerce Act, 1913 ff.; Inter
state Commcrce Reports, vol. I. App. I (Rulcs 
of Practice; no reference is made to the 
jury-trial rules of Evidence). 

.. It is perhaps not too much to SlIY that 
not II single case arising before the Commission 
could be properly decided if the complainant. 
the railroad. or the Commission were bound by 
the rules of Evidence applying to the intro
duction of testimony in courts" (22d Annual 
Rcport of the Commission. p. 10). 

10 U. S. St. 1887, Feb. I, Code 1919, § 7038 
(interstate commerce commission mllY pra
scribe common carrier's rates .. lifter full 
hearing"); 1903, Interstllte Commcrr" Com. 
v. lillird. 194 U. S. 25, 24 Sup. 563 (mtes of 
transportation of cOlli: certain contract.~ of 
purchase were refused to be produced before 
the Commission becllus(I irrelemnt; held, 
thllt .. the Commission had II right to demllnd 
their production ", lind thllt .. the inquiry of a 
board of the character of the Interstate Com
merce Commission should not be too nllrrowly 
constrllined by tecbnical nil os as to the admis
sibility ;)f proof; its {unction is largely one oi 
in\"estigation •. lInd it should not be hampered 
in making illquiry pertllining to interstate 
commerce by those narrow rules which pre
vail in trials at common law where a strict . 
correspondence is required between alleglltion 
and proof"); 1912, Interstate C. Com. 1). 

Louisville & N. R. Co., 227 U. S. 88, 93, 33 
Sup. 185 (under St. 1906, c. 35!)!, IImending 
St. 1887, c. 1~, and authorizing the I. C. C. 
to set IIside II \'!Ite if after a hellring .. the Com
mission shall be of the opinion that the ehllfgc 
was unrcasonllble ", held (1) that though the 
Commission's conclusions of {llet will not be 
reviewed .. by passing upon the credibility of 
witnesses, or conflicts in the testimony", yet 
the leglll effect of the evidence is a question of 
IlIw; II finding without evidence is beyond' 
the power of the Commission; . . . it Cllnnot 
.. capriciously make findings by administmtiye 
lint"; (2) it is .. not limited by the strict rules 
IlS to the admissibility of evidence which pre
"ail in suits between private pllrtics"; (3) it 

must nevertbeless .. preserve the esscntilll 
rules of evidence by which rights arc asserted 
or defended"; (4) this includes the parties' 
right to be "{ully apprised of the evidence 
submitted or to be considered ", lind III! .. oppor
tunity to cross-mmmine witnesses. t.o inspect 
documents, and to offer e\'idcnce in rebuttal 
or explanation"; and (5) that the e\"idence 
considered must therefore appellr in the record 
to h:1 vo been duly presented, to the knowledge 
of the parties: (6) here the evidence was held 
sufficient by the above tests); 1920, Spiller v. 
Atchison T. & S. F. R. Co., 253 U. S. 117, 40 
Sup. 466; 8th C. C. A. 246 Fed. 1 (action to re
cover dnmllges consisting in loss of receipts 
from sale of cattle, due to an illcglll excess rllte 
charged by defendant cllrriers; the plaintiff 
was the secretary of II cattle-raisers' association, 
acting on behalf of some 2000 sbippers. who 
hlld assigned to him their cillims; the ship
ments eO\'cred a period of two year~, and went 
oYer some ten railroads; to obtain the data 
for proYing the plaintiff's case, he caused the 
assistllnt secretary of the association to "isit 
the various cattle-shippers and commission 
agents, inspect their books. lind compile a 
schedule shol'oing,. in each instance of the 
illegal rates the consignor. origin, destinatiog, 
car. weight. and rllte paid; this compillltion 
being shown to defendants for verification from 
their own hooks. they IIdmitted the correct
ness of IlIrge numbers of the items as to cattle 
transported and money received by them at the 
illeglll rllte, but refused to admit the fact that 
any particular pergon had paid any of these 
amounts as owner or IIgent, or that the claims 
represented by th(' plaintiff hlld been duly 
assigned to him; the former set of fllcts was 
evidenced before the Commerce Comm~ion 
solei)' by the assistant secretary W., who 
testified thllt he obtained his data from the 
original books of the original shippers and 
commission merchants, and was ready to 
procure lind produce the books if necessary, 
though they would" almost fill a farm-wa.gon"; 
the Commi~sion OIl this evidence found for the 
plaintiff on IIll items :L~ to which the defendants 
admitted the movement of the freight and 
the rc('eipt of the moneys; this finding ws., 
affirmed in the District Court; the Eighth 

38 



, • • < • 

• • • 

§§ I-Sa] STATE OF THE LAW § 4c 

5. Immigration Bureau. The Immigration Bureau (Department of Labor) 
has been a storm-center for the question of finality of decision by adminis
trative officials (ante, § 4a). What sets it apart as anomalous in this aspect 
is that it deals mainly with alicns, whose rights to invoke judicial remedies 
may stand on a different footing from those of citizens; so that a judicial 
license to be more independent than other administrative officials might be 
cJI.-pected. However, its exercise of jurisdiction also affects citizens by birth 
and constitutional right who seek entrance to the country, and thus its 
subjection to judicial review is in this aspect no different from other officillls. 
Strictly diitinguishing the questions of finality of ruling and of due process 
(ante, § 4 a), &nd looking only at the question of enforcement of jury-trial rules 
of Evidence, we may deduce fro111 the .Federal Court's utterances that those 
rules, as a body, are not expected to be binding on tIle Immigration Bureau.u 

Circuit Court of Appenla held that the Com
mission's finding wns not based on sufficient 
evidence; its opinion termed the nssistant 
secretary's testimony .. the worst kind of 
hearsay"; but that opinion itself showed" the 
worst kind" of stubborn insistence on rules of 
evidence in a case where their enforcement 
would have bcen almost a denial of justice 
because of the expense. nnd where substantial 
accuracy of the testimony affected by the rules 
was not disputed nor open to doubt; the 
Supreme Court re\'erscd the Appellate judg
ment. lind affirmed the District Court judg
ment; the opinion haudsoDleh' recognizes 
the Interstate Commerce Commission's moral 
and political right to be considered as rl'spon
sible expert officials who understnnd the tech
nical subject within their jurisdiction as well as 
or better than circuit judges. nnd whose esti
mate of the sufficiency of e\'idence in thllt 
technical field is entitled to a large presumption 

. in ita favor. a presumption not to be over
thrown automatically whenever evidence is 

. received that docs not satisfy the artificial 
rules obtruning in jury trials). 

1\ 1902. Lee Lung v. Patterson. 186 U. S. 
168. 22 Sup. 795 (exclusion of a Chinese mer
chant; held (1) that the derision of the U. S. 
officer's ruling was conclush·e. (2) that the 
officer's disregard of the official consular cer
tificate. mnde 'prima facie' e\·idellce by U. S. 
St. 1884. July 5. § 6. did not make hi~ ruling 
invalid: "We cannot lJ..'lSeut to the proposition 
that an officer or tribunal. invested with juris
diction of a mntter. loses that jurisdiction by 
not giving sufficient weight to e\'idence. or 
by rejecting proper e\·idence. Of by admitting 
that which is improper "); 1906. Ex parte 
Watchorn. C. C. S. D. N. Y .• HiO Fed. 1014 
(" Doubtless the determinntion of the immigra
tion authorities upon all questions of fact. even 
if made upon I£'gally incompetent or incon
clusive c\'idencc. is final"; here. an alien wus 
BOught to be deport cd as a convict); 1912. 
Frick ~. Lewis. 6th C. C. A.. 195 Fed. 693 

(deportation of uliell eOIl\'icted of crime: "it 
is not open to courts to consider either ad
missibility or weight of proof. according to 
the ordinary rules of e\'idence "); 1914. U. S. 
ex rei. Gegiow ll. Ulil. 20 C. C. A .• 215 Fed. 
573 (hab(,lls corpus for immigrants deported 
ns likely t./ become II public charge; the im
migrntion officer had used some informlltion 
obtained from newspapers as to conditions of 
non-employment at the place of destination; 
held. not improper; .. we do not assert that 
all of this e\'idence would be admissible in 
II court of lllw or equity; it is not necessary 
thnt it should be. lIO immigration act could be 
enforced which required all thl'se facts to be 
established with the same formality and cer
tninty which is required in the courts"); 1915. 
Healy v. Baoku9. 9th C. C. A .. 221 Fed. 351; 
(deporta tion of an alien as .likely to become a 
public charge; held. that the use of "affida\'its. 
inten·iews. letters. and newspaper clippings". 
etc.. as c\'idence. did not make the finding 
invalid); 1908. Lin Hip Fong r. U. S .. 209 
U. S. 453. 28 Sup. 576 (deportation of an 
alien claiming a treaty right to reside here by 
virtue of a certificate issued under § 3 of tbe 
Treat~· of 1894 with China; the exeC'Utive 
officer held that the certificate-right had been 
forfeited hy failure to obser"e its provisions. 
and by fraud in obtaining it; held that there 
must be .. some competent e\'idence to over
come the legal effect of the certificate ". and 
that the absence of any recital of that e\'idence 
in the record was fntal to the ruling. although 
the executive officer did in fact give a hearing 
and e\'jdence was presented on both sides); 
1910. Re Jem Yuen. D. C. 1\I1I8S •• 788 Fed. 
350 (d!'porta tion of a Chinese claiming to be 
the son of a merchant; held. that the error 
jf allY in considering "/1 record of proceedings 
of similar character" in 1908 was immaterial; • 
whether such a record was admissible or not 
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elsewhere. is immaterial; ... officers ... 
to whom the determinntion of questions of 
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6. Sundry Official3. The Trade Commission, the Pension Bureau, and 
other Federal officials, adjudicate great numbers of disputed claims of various 
sorts; but it does not appear that the jury-trial rules of Evidence, as such, are 
deemed binding.1z 

The Great War produced a vast volume of disputes calling for adminis
trative adjudication, both during and since the period of hostilities.u The 

this kind is entrusted under statutes like those 
governing these proceedings arc not bound 
by the rules of criminal procedure, nor by rules 
of evidence applied in courts"); 1916, Ex 
parte Owe Sam Goon, D, C. N. D. Cal.. 230 
Fed. 654 (confrontation with the principal 
witness required, where the Chinese alien had 
been resident here for 40 years); 1916, Backus 
t>. Owe Sam Goon. 9th C. C. A .• 235 Fed. 847. 
853 (on tho best C\';dence principle, the testi
mony to a Chinese person lun'ing entered frow 
Mexico was held not sufficient, since better 
evidence was obviously available, the Court 
not weighing the e\·idence. but using the prin
ciplf! to reach the conclusion that" the order 
of deportation was arbitrary and unfair". :md 
subject to judicial re\'iew); l!H7, Chin Ah 
Yoke v. White. 9th C. C. A.. 244 Fed. 940 
(opportunity of ('ross-examinution, held to be 
satisfied); 1920. U. S. v. lihl. 20 C. C. A .• 
266 Fed. 34 (deportation proceedinl;s by the 
commissioner of immigration under St. Oct. 
16, 1918. 40 Stats. pt. 1. p. 1012: right of 
cro~s-examinution not essential): 1921. White 
t'. Chan Wy Sheung, 9th C. C. A.. 270 
Fed. 764 (claim to be son of U. S. citizen of 
ChinesI' race: certain statements of cluimant's 
grandfather having been received ngainst him. 
held. that" it is not open to the Courts to con
sider either the ndmissibility or the weight 
of proof according to the ordinary rules of 
evidence. lind the fact that the rule~ of evi
dence as IIpplied in courts of law Rre violated 
docs not show that the hearing was unfair ") ; 
1922. Knneda v. U. S. 9th C. C. A .. 278 Fed. 
694 (exclusion as a person of moral turpitude: 
the board of special in,!uiry had I'onsidered a 
false sworn statement of the npplicant as to 
having no relatives in U. S.: held. the scope 
of in,!uiry was" a matter within their ,",ound 
administrath'e discretion; it is not for tlw 
Court-'1 to prescrihe rules of evidence for such 
an investigation "). 

P.l. 1018, BaYllni r. Collector. 37 P. 1. 468 
(collector of customs; immigrant is cntitll'd to 
II. hearing. but "the proceuure is not techni
cally judicial. nor arc the prol1eeding>! defined 
by any particular rules or statutes "). 

\2 In the Decisions of the Department of 
the Interior in Appealed Pension and BOllnty 
Land Claims (usuall~' cited P. D.), the rulings 
nre made by the AssiMtnnt Attorney-General 
for the Interior Department. and on a few sub
jects . e.o. marriago there is II. close ad
herence to the jury-trial rules; but no genern.l 

or automatic application of the body of rules 
is nppnren t. 

U Report of the Secretary of the National 
War Labor Board for the 12 months ending 
May 31. 1919, App. II : Abstraet of Awards, 
by Robert P. Reeder (Washington. 1920). and 
later reports. 

The Rules of Prol'edure uf this Board 
(drawn up by a professor of law, lind approved 
by ex-President Tllft, one of the joint chairmen 
of the Board) may he taken as samples of 
what an IIdministrnth'e board. manned by 
professional lawyers of liberal spirit. regards 
as n necessary and sufficient skeleton to eon
trol an inquiry which should be both prompt 
and thorough; the following passages arc 
those dealillg with E\;dence (Washington. 
GO\'ernment Printing Office. 1919. p. 14) : 

.. Hearings. At n.ll hearings before the full 
Board. before a Section oi the Board. or before 
examiners Rppointed to hear the ellSe. evidence 
may be introduced by oral testimony of \\;t
nl'sses or by depositions. Should the Board, 
Section. or examiners deem cross-examination 
neCf!ssary in case of deposition. the deponent 
should be summoned for the purpose and the 
deposition not considered as e\'idenee until 
such cross-examim.tion has hecn had. All 
testimony of witnessc.i shall be taken under 
oath or affirmation. Examiners. Seetions of 
the Board, and the full Board shall have 
power to IIdminister such oaths or affirma-

• lion. 
"Hearinos by E:wmilll~S. The hearing by the 

e:o:aminer shall be cumh:ctcd in accordance \\;th 
the proper course of judicial proceedi~lgs. The 
e\;dence for the ('omplainan t shall be pre
sented. thcn the evidence for the respondent, 
and then the e~;dcnce. if any. in rebuttal. 
The examiner shall follow as ncar as may be the 
rules of e\oidcnre prcvailing in common-law 
courts. with such departures therefrom as in 
his discretion may scem to be necessary in the 
eUWle of speedy justice. The examincr shall 
require ~;tnesscs to confine their testimony to 
statements of fncts within their personal 
knOWledge. The examiner may exercise the 
authority to exclude e\oidence palpably in
~ompetent or irlclevant to the issue. But 
the party aggrieved by such ruling may SIl.VC 

his exceptions to such exclusion of e\;dence 
or other ruling by the examiner by a \\Titing 
filed with the examiner. Should the examiner 
deem the e\oidcnce of any person neeeMary 
who is not called by either party. he may 
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awards of the National War Labor Board represented an effective adjudica
tion of controversies having convulsive possibilities, but wcre conducted upon 
simple and direct methods without insistence upon jury-trial rules. The 
Board of Contract Adjustment was vested with powers to adjudicate upon 
post-war claims mounting into bil.lions of dollars, and its volumes of opin
ions e:Xllounding the findings of fact and law are models of clarity and direct
ness, refreshing in their contrast to the futile display of technique upon 
Evidence rules so often seen in the opinions of Supreme ~ourts upon every
day cases of mercantile disputes over broken contracts. 

In sum, therefore, the jury-trial rules of Evidence do not playa compulsory 
part, either in theory or in practice, in that extensive area of justice com
mitted· to Federal administrath'c officials. 

B. State Officials. In the complex acth'ities of State government, multi
plied tenfold as they have been in the last generation, a surve~' rcveals that the 
area of adjudication of controversics committcd to administrative officials is 
much more extensh'e than wc are apt to assume. These varied fields (enu
merating only those in which thc claims of an indiddual citizen may be dis" 
puted and may require adjudication) include County Govcrnment in general, 
Schools, Taxes, Civil Service, Eminent Domain, Drainage, Irrigation, Fences, 
Public Health, Highways, Professional Licenses, Public Lands, Railroads, In
dustrial Accidents, Public Utilitics, Insurance, Banks, Fish and Game, in 
short, they afl'ect a large share of the vital processes of agriculture, commerce, 
and industry, having constant relation to personal security and welfare. 

In most of these fields, the original tradition found them solely in admin
istrativc hands. The Courts had never had to do with them. Thus, the 
finality of the administrative action was almost uni\'ersally recognized; and 
the doctrines of certiorari, in refusing to interfere by judicial revicw, were 
carried to an almost unbelievable extent, yet not, apparently with any 
untoward consequences, in spite of the common repute as to incffieiency in 
our local government. Thus, also, the instances in which any jury-trial rule 
of Evidence has even been invoked, for controlling such officials, are ex
tremely rare. 

But more recent times havc seen the transfer, by legislative fiat, of two 
large fields of adjudication from the ordinary judicial tribunals to new admin
istrative tribunals, viz. the service and rates of common carriers and public 
utilities in general, and the liabilities of employers for industrial accidents. 

summon Buch person, e:mmine bim. and permit 
cross-examination. 

"Continuances. The hearing. due notice of 
which has been given both sides. shall pro
ceed until the case is closed. ShOUld either 
party desire a continuance on the ground 
of inability to produce witnessl's. and make 
a shov';ng of due diligence. it shall be within 
the discretion of the examiner to grant 
such time M mav be reasonabl\" neccssar\" • • 

to procure the evidence. It is or the utmost 
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importance. however. that cases brought 
before tbe National War Labor Board should 
be promptly deeided. and therc!ore this dis
cretion to continue cases or hearings should be 
sparingly exercised." 

The Decisions or the War Department 
Board of Contract Adjustment (\'01. I. 1919. 
and later) were formulated by officials most 
of whose names afe -recognizable as those or 
chilian lawyers. 
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These two fields had of yore been left to normal judiciary disposition; and 
their extensive transfer (beginning in 1880 with the Federal Interstate Com
merce Act, and about 1910 with the numerous State measures upon Employers' 
Liability) seems to have stung the Judiciary from its lethargic complacency 
about the certiorari writ, and to have awakened it to a sense of its duty to 
protect the properties and liberties of citizens in the fields which had thus 
been withdrawn from its jurisdiction. Hence, a stirring zeal to supervise 
the adjudications of these new administrative bodies, and a highly sensitive re
gard for the soundness of their probative processes. Hence, also, presumably, 
the anomaly that the judicial decisions upon jury-trial rules of Evidence be
fore those two kinds of officials, rendered in the past dccade or so, are more 
numerous than all the judicial rulings of a similar sort for the entire army of 
other kinds of offieials in the previous hundred years, although the funda
mental principle involved seems to be precisely the same. 

Meantime, however, the problem was complicated (for the judiciaQ') by 
expressions of legislative intention which plainly indicated that one of the 
deliberate legislative objects in view in this transfer of jurisdiction was the 
elimina.tion of the jury-trial system of rules from the procedure of these new 
administrative bodies. The delays and shortcomings in the original practice 
of rate regulation and employers' liability involved, of course, many and com
plex considerations; but the obstruction caused by jury-trial rules of Evi
dence was (chiefly in the second field) one which plainly played an impl)rtant 
part, in popular esteem; hence this proviso. At least a dozen Legislatures 
adopted it for industrial accident boards, and almost as many adopted it for 
public utilities commissions. The remainder (except a few, expressly retain
ing for public utilities commissions the usual rules of Evidence in courts) 
contented themselves with giving to the boards the power to make their own 
rules of procedure for investigations. Thus, the applicability of the body of 
jury-trial rules will vary, in the several States (as noted above, at the outset) 
according to the judicial interpretation of the ;common-Iaw principle and the 
statutory proviso if any, and according to the kind of administrative official 
involved. 

1. Public Utilities Commusions. Here the Legislature 14 has generally 

.t The statutes arc as follows: CANADA: 
Alberta: St. 1915. c. 6. § 46 (public utilit~· 
board may adopt its own rules for hearings. 
etc.. .. and in the conduct thereof the board 
shall not be bound by the technical rules of 
legal evidence •• ) ; 
Britilh Columbia: St. 1919. c. 71. § 61 (public 
utilities commission .. shall make its decision 
upon the real merits and justice of the case. 
and shall not be bound to follow strict legal 
precedon t " ). 

UNITED STATES: Alabama: Code 1!)07. 
, 5643 (State railroad commission may .. regu
late the mode Wid manner of all investiga
tions") ; 

Arka1l8G8: Dig. I!) I!). § 1683 (State corpora
tion commis.~ion .. shall prescribe the rules of 
procedure and Cor taking of evidence"; in 
its hearings etc.. .. the Commission may not 
be bound by the strict technical rules of 
pleadings and evidence; but in that behalf 
it may exercise such discretion as will facilitate 
their efforts to understand and learn all the 
facts bearing upon the right and justice of the 
matters before them ") : 
Colorado: Compo St. 1921. § 2988 (State rail
road commission may make rules .. for its 
government and proceedings "); § 2947 (Stat.e 
public utilities commission; its hearings shall 
be governed "by rules of practice and prooe-
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given to the commission the power to make its own rules; it has often declared 
e>"llressly that the common-law body of rules does not bind the commission's 
inquiries; but it has sometimes declared exactly the contrary. (Let it be 
said, at this point, that nothing need turn upon the form of words used in 
such a declaration. The statutory phrase is sometimes that "the common 
law and statutory rules of Evidence" shall not apply, and sometimes that" the 
technical rules of Evidence" shall not apply. But the purpose is identical 
in all forms of the phrase. It is indefinite, to be sure; for obviously the 

dure to be adopted by the eommis~ion, and 
in the conduct thereof neither the commission 
nor any commissioner shall be bound by the 
technical rules of e .... idence. No informality 
in any proceeding or in the manner of taking 
testimony shall invalidate any order", etc.); 
F/orlda: Re\·. G. S. 1919, § 4416 (State rail
road commission; in its jurisdiction over 
telegraphs and telephones, "in aH matters of 
practice and procedure and all matters of 
evidence and the rules of evidence and all 
matters involving the effect of evidence", 
the law of regulation of railroads shall con
trol); § 4618 (State railroad commission ma}' 
"prescribe all rules and regulations "); § 4652 
(" In all cases under the provisions of this 
chapter the rules of evidence shaH be the same 
as in civil cases". except as otherwise pro
vided) ; 
Georgia: Rev. C. 1910, § 2641 (State railroad 
commission; .. in aH cases under the provisions 
of this article the rules of evidence shall be the 
same as in civil cases", except as provided); 
Hawaii: Rev. L. 1915, § 2232 (public utilities 

• 
commission may make rules, .. and shall n'ot be 
bound by the strict rules of the common 
law relating to the admission or rejection of 
e\;dence, but may exercise its own discretion 
in such matters with a \;ew to doing substan
tial justice ") ; 
Idaho: Compo St. 1919, § 2478 (State public 
utilities commission in investigations may 
adopt .. rules of practice and procedure", 
and" in the conduct thereof" they shall not 
he .. bound by the technical rules of evidence ") ; 
Kansaa: Gen. St. 1915. § 8336 (State public 
utilities commission may "adopt reasonable 
and proper rules and regulations" and may 
"regulate the mode and manner of all in
\'estigations .•. not specifically provided for 
herein "); § 8392 (simiw r • for State railroad 
board) ; 
Maine: Rev. St. 1916, C. 55. § 59 (State 
public utilities commission; .. the practice 
and rules of evidence shall be the same as in 
civil actions", except as pro\ided) ; 
Maryland: St. 1910. C. 180. § 10, Ann. Code 
1914. Art. 23. § 422 (S;nte public service com
mission; hearings" shaH be governed by rules" 
made by the commission; the commission 
.. shall not be bound by the technical rules of 
evidence ") ; , 
MichiQan: Comp. L. 1915, § 8135 (State rail-
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-road commission; .. the practice and the rules 
of evidence" shaH be as in equity) ; 
Minnesota: Gen. St. 1913, § 4177 (State 
railroad and warehouse commission may make 
rules for proceedings, .. which shall eonfol'm 
as nearly as may be to those in use in courts. 
and shaH condu(·t its proceedings in such 
manner as will best conduce to the proper 
dispatch of business and to the ends of jus
tice "); § 4182 (the commission" shall hear e\i
dence and otherwise investigate the matter") ; 
Mis8ouri: Rc\'. St. 1919, §§ 10433, 10520 
(State public service commission may pre
scribe it.q own rules and "shall not be bound 
by the technical rules of e\idence"; .. no 
informality . . . in the manner of taking 
testimony" shaH inmlidate its orders) ; 
Montana: Re\,. C. 1921, §§ 3882. 3894, 3934 
(State public sen'ice commission" shall have 
power to prescribe rules of procedure ") ; 
Nebraaka: Rev. St. 1922, § 5519 (State rail
way commission; .. in all suits arising under 
this chapter the rules of e\;dence shall be the 
same as in ordinary civil actions. except as 
othel wise pro\;ded herein"; query, whether 
this applies to the commission's inquiries?); 
New York: Cons. L. 1909. Public Service 
Commissions § 20. as amended by St. 1910. 
c. 4S0, § 20 and St. 1919, c. 263 (State public 
service commission; hearings shall be governed 
by rules adopted by commission, and "in all 
investigations. inquiries. or hearings the com
mission or a commissioner. deputy commis
sioner or duly authorized examiner of a com
mi~sion shall not be bound by the technical 
rules of e\;dence ") ; 
North Carolina: Con. St. 1919. § 1023 (State 
corporation commission "shall be a court of 
record "); § 1093 (its" rules of evidence shall 
be the same as in ci .... il actions", except as 
othef\\;sc pro-;oided) ; 
North Dakota: Compo L, 1913. § 4713 (rail
road rat~s; hearing before railroad commis
sioners); § 4730 (same; \iolation of schedule; 
.. the commissiolle~ shall receh'e whatever 
evidence. statements, or arguments either party 
may offer pertinent to the matter; ... the 
commissioners shall add ..• whatever in
formation tbey may then ha\'e or can secure 
from any source whatsoever"); St. 1919. 
lo'eb. 25, C. 151. § 5 (State industrial commis..<ion 
may "make rules and regulations for its 0'1'111 
procedure "). ; 

• 
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Legislature neither specified nor had in mind any particular rules; and to 
that extent the fiat was futile, in that it left the phrase to the interpretation 
of the very Courts whose practice it was virtually reproaching. But the gen
eral spirit is plain enough, and is identical in all instances.) 

The interpretation of these statutes by the Courts has led to comparatively 
few utterances.!· Apparently, the practice under them is fairly satisfactory, 
PeTlnsyl~a'lia: St. 1913. July 26. Art. VI. 
§ 1. Dig. 19::!O. § 18162. Public Service Com
panies (public sen;ce commission's hearings 
shall be governed by such rules as it adopts 
and prescribes) ; 
South Dakota: Rev. C. 1919. § 9497 (State 
railroad commissioners' proceedings "shall 
conform as nearly as may be to those in usc in 
the courts of this State "); § 9518 (State rail
road commissioners. on complaint ngainst 
rommon carrier. shall investigate .. in such 
man ncr and by such means as the board shall 
deem proper"); 
Tennessee: Shannon's Code 1916. §§ 3059a23, 
307ga18 (State railroad commission may 
"regulate the mode and manner of all in
vestigations and hearings", and make .. such 
rules and regulations and modes of procedure 
as it may deem proper for the hearing and de
termination of all complaints ") ; 
Texas: Rev. Civ. St. 1911. § 6655 (State 
railroad commission has power to adopt rules 
for" the mode and mallller of all investigations 
and hearings ") ; 
Utah: Compo L. 1917. § 4820 (State public 
utilities commission shall make its own rules 
of practice and procedure. and "the technical 
rules of e'l,;dence need not be applied"; "no 
informality ... in the manner of taking testi
mony shall invalidate any decision") ; 
Virginia: Const. 1902. § 155 (State corpo
ration commission "shall prescribe its own 
rules of order and procedure". except as 
specified in the Constitution); § 156 (it shall 
give notice of hearings. with .. reasonable 
opportunity to introduce e\;dence "); Code 
1919. § 3711 (State corporation commission 
before making an order must give notice and 
"a reasonable opportunity to introduce e\;
dence"); § 3723 (the said C'ommission. on 
hel>ring of all complaints" in which it shall be 
called upon to decide or render judgment in 
its capacity as a court of record. shall observe 
and administer the common and statute law 
rules of evidence, as observed and administered 
by the Courts of this Commonweath"; 
query. whether the Legislature has power thus 
to control the Commission. in view of the 
constitutional clause supra f) ; 
West Virginia: Code 1814. § 637. Sr. 1913. 
c. 9, § 2, as re-enacted by St. 1915. e. 8. § 2 
(" 2. The (State publie service] eommission 
shall prescribe the rules of procedure and for 
taking evidence in all matters that may come 
before it. and enter such final orders as may 
be just and lawful. . .. In the investigations, 
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preparations and hearings of cases. the com
mission may not be bound by the strict tech
nicnl rules of pleading and evidence. but in that 
behalf it may exercise such discretion as will 
facilitate their efforts to understand lind learn 
all the facts bearing upon the right lind justice 
of the matters before them ") ; 
TVyominq: Compo St. 1920. § 5502 (public 
utilities commission; all hearings. etc. "shlill 
be conducted under such rules lIS the commis
sion may prescribe and adopt "). 

Di8/illgUMh statutes prescribing rules for 
proceedings in coltr~ o,~ appeal from the orders 
or rulings of boards: 
Indiana: Burns' Ann. St. 1914. § 5536. St. 
1913. p. 820 (in proceedings by or against the 
State railroad commission. in courts. .. the 
rules of e\'idence shall be the same as in the trial 
of civil cases ". except as otherwise pr<)vided) ; 
Ohio: Gen. Code Ann. 1921. § 552 (similar). 

is Culurado: 1918. Denver & S. L. R. Co. v. 
Chicago B. & O. R. Co .• 64 Colo. 229. IiI Pac. 
i4 (railroad rates; follo\\;ng I. C. C. v. L. & 
N. R. Co .• (;. S .• supra, as to the commission 
being .. not limited by the strict rules" of 
E\'idellce but being bound to "preserve the 
esscntial rules" of E\;dence) ; 
Idaho: 1914. Federal Mining & Sm. Co. 11. 

Public Util. Com .. 26 Ida. 391. 143 Pac. 1173 
(reasollableness of rutes for power furnished; 
discovery of opponent's books. refused on the 
facts. the scope of inquiry not being sufficiently 
specified) ; 
IliinoUJ: 1915. Farmers' Elevat{)r Co. v. Chi
cago R. I. & P. R. Co .• 266 Ill. 567. 107 N. E. 
843 (order of State Public Utilities Commission 
compelling track connections. under St. 1913, 
p. 460. objected to because made without 
adequate hearing; held (1) that since the hear
ing must be publiC', and upon notice: and oppor
tunity to present e\;dence. "while the tech
nical rules of e\'idencc lire not required to 
be followed", the statutory procedure was 
adequate, citing the Federal rule of I. C. C. 
v. Baird; but (2) that in the present case the 
lack of opportunity to cross-examine wit
nesses. and to present rebuttal evidence. and 
the resort to a report of an anonymous inves
tigator of the commission visiting the premises, 
rendered the hearing inadequate and the de
cision void); 1915, Chicago M. & St. P. R. 
Co. V. State Public U. Com .• 268 Ill. 49. 57. 
108 N. E. 732 (railroad rate-order sustained; 
"the order had a substar.tial basis in the 
evidence ") ; 
PennSYlvania: 1920, Schuylkill R. Co. 17. Pub. 
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judged by those results. \Yhat that practice is, of co:-rse, varies widely with 
the different commissions. 

2. Industrial Accident Boards. Here the Legislature 16 has generally 
Senice Com .• 268 Pa. 430. 112 At!. 5 (counsel and relate directly to the injury in question ") : 
offered a ropy. verified by himself. of a con- St. 1917. May 23. p. 831 (Workmen's Compen-
tract. the original being in his client's files; sation. Insurance. &: Safety Act. revising the 
held. that "the commi~sioncrs not bcing con- 1913 statute. and re-enacting § ii. "l\ith 
sidered as judges learned in the law. the Legis- strengthened phraseology. as § 60; "All 
lature nece8~arily did not contemplate that hearings and investigations before the eom-
the strict rules of e\idence should be applied mission or any member thereof. or any referee 
to their hearings"); appointed thereby. shall be go\'erned by this 
Wisconsin: HH4.Chicago &: N. W. R. Co. v. Rail- act and by the rules of practice and procedure 
road Commission. 156 Wi~. 47. 54. 63. 66. 145 adopted by the commi.sion. and in the conduct 
N. W. 216 (unreasonable rates; the Commis- thereof neither the commission nor any member 
sion had used Ill; evidence certain data ('on- thereof. nor any referee appointed thereby. 
tained in annllal reports of other railroads on shall be bound hy the common law or statutory 
file with the commission; held. not improper; rules of e\idence and procedure. but may make 
.. the Commission is not required to proceed. in inquir:.' in such manner. through oral testi-
this as in other re:;pect~. \,ith the strict for- mony and written and printed records. as is 
mali ties which ohtain in courts of common law bcst calculated to as~ertain the substantial 
and equity jurisdiction"; whether the Com- rights of the parties and carry out justb' the 
mission could have used certain reports of spirit and pro\'isions of this act. No in-
its own examiners. without formal introduc- formality in nny proceeding or in the manner 
tion in e\idence. not decided). . of taking testimony shall inmlidate any order. 

" The statutes arc as follows: decision. award. rule or regulation made. ap-
ES-GLAND: St. 1919, c, 69. Industrial proved or confirmed by the commission; nor 

Courts Act. § 4 <the :\Iini~ter of Labour shall any order. award. rule or regulation be 
"may make rilles regulating the procedure irl\'alidated because of the admission into the 
of any court of inquiry. including rules as to record. and usc as proof of any fact in dispute. 
the summoning of witnesses". disco"cry of of any evidence not admissible under the said 
documents. etc.), common law or statutory rules of e\idence and 

UNITED STATES: _4rizona: St. 1921. c. 103. procedure"; the same statute also specified 
§ 9 (State industrial commission .. may adopt as follows: § 19a: "The commission may. with 
its own rules of procedure "); § 92 (rules of or without notice to either party. cause testi-
e\idence not to bind; like Ohio Code § 1-165) ; mony to be taken. or inspection of the premises 
California: Here the successive amendments whcre the injury occurred to be made. or the 
came as efforts to overcome the narrow judicial time-hooks and pay-roll of the emplo~'er to be 
interpretation; St. 1913. May 26. p. 2i9 examined by any commissioner or referee ap-
(Workmen's Compensation. Safety & Insurance pointed by the commission. and may from time 
Act; § i7. "All hearings and investigations to time direct any employee claiming com-
before the co=k:;ion or any member thereof. pensation to be examined by a regular physi-
or any referee appointed thereby. shall be cian; the testimony so taken and the results 
governed by t1J.is act and by the rules of prac- of any such inspection or examination to be 
tice and })rocudure adopted hy the commission. reported to the commission for its considorll-
and in the conduct thereof neither the com- tion" ; § 19b: "Tbe commission may re-
mission nor any member thereof. nor any ceive as e"idence. either at or subsequent to 
referee appointed thereb~' shall be bound by a hearing. and use ns proof of any fact in 
the technical rules of evidence. No informality dispute. the following matters. in addition to 
in any procecding or in the manner of taking sworn testimony presented in open hearing: 
testimon~' shall invalidate any order. decision. (1) Reports of attending or examining physi-
award. rule or regulation made. appro\'ed or cians ; (2) Reports of special investigators 
confirmed b~' the commission"; St. 1915. appointed by the commission or a commissioner 
Juno 3, p. 1102; in consequence of the ruling or referee to investigate and report upon any 
in Englebretson v. Ind. Acc. Com .. infra. the scientific or medical question; (3) Reports 
foregoing § 77 was amended by adding: .. nor of employers. containing copies of time sheets. 
shall any order. award. rule or regulation be book accounts. reports and other records. 
invalidated because of the admission into tho properly authenticated; (4) Properlyauthen-
record. and use as proof of any fact in dispute. ticated copies of hospital records of the case 
in the discretion of the commission. of any of the injured employee; (5) All publications 
hcarsay or testimony not competent to be ad- of the commission; (6) All official publications 
mitted in a trial in court; pro\ided. that such of state and United States go\'ernments: 
hearsay or testimony be or refer to the state- (7) Excerpts from expert testimony received 
ments. written or oral. of a person who is dead by the commission upon similar issues of scien-
or who cannot after diligent search be found. tific fact in other cases and the prior decisions 
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of the commission upon such issues; provided, 
however. that transcripts of all testimony 
taken without notice and copies of all reports 
and other matters added to the record. other
wise than during the course of an open bear
ing, be served upon tbe parties to the proceed
ing, and opportunity be given to produce 
testimony in explanation or rebuttal before 
decision is rendered "). 
Colorado: Comp. St. 1921. , 4346 (Stato in
dustrial commission .. shall not be bound by 
the usual common law or statutory rules of 
evidence or by any technical or formal rules 
of procedure, other than as herein or by the 
rules of the commission provided; but may 
make such investigations in such manner as 
in its judgment are best calculated to ascer
tain the substantial rights of the parties and 
to carry out justly the spirit of this Act ") ; 
§ 4468 (ex parte testimony shall be subject 
to cross-examination later) ; 
Connecticut: Gen. St. 1918, § .5364 (worl<
men'8 compensation; commissioner "shall 
not be bound by the ordinary common law or 
statutory rules of evidence or procedure. but 
ma}' make inquiry in such manner. through oral 
testimony or 'l\Titten or printed records, as is 
best calculated to ascertain the substantial 
rights of the parties and carry out justly the 
spirit of this Chapter"); St. 1919. April 15. 
c. 142. § 10. amending Gen. St. § 5358 (State 
compensation commissioners may .. adopt and 
change such common rules. proceuure and 
forms as they shall deem expedient for the pur
poses ") ; 
Hawaii: St. 1915. Apr. 28. No. 221. § 29 (in
dustrial accident board may make rules; 
"process and procedure under this Act shall be 
as summary and simple as reasonably may 
be") ; 
Idaho: Compo St. 1919. § 6261 (State indus
trial accident board; .. process and procedure 
under this chapter shall be as summary and 
simpl8 as reasonably may be and as far as 
possible in accordance with the rules of 
equity") : 
Iowa: Code 1919. § 833 (State industrial com
missioner; "tho commissioner may make 
rules and regulations. . .. Process and pro
cedure under this chapter ahall be as summary 
as reasonably may be; ... neither the com
missioner nor the arbitration committee shall 
be bound by common law or statutory rules of 
e~'ideuce, or b~' technical or formal rules of 
procedure, but may hold such arbitrations or 
conduct such hearings and make such inves
tigations and inquiries in the manner best 
suited to ascertain the substantial rights of 
the parties ") ; 
Kentucky: St. 1916. Mar. 23. p. 354, Stats.§4930 
(State workmen's ('ompensation board may 
make rules; "processes and procedure under 
this Act shall be as summary and simple as 
reasonably may be"); 
lIIaine: Rev. St. 1916. c. 50. §§ 29, 34. St. 
1919. c. 238. §, 34. 37 (State induetrial ac-
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cident commission may make rules and :-egu
lations; on the hearing "from the evidence 
thus furnished the chairman shall in a summary 
manner decide the merits of the controversy"; 
,. his decision. in the absence of fraud. upon all 
questions of fact shall be final"; the com
mission's procedure shaH .. secure a speedy. 
efficient, and inexpensive disposition of all 
proceedings ") ; 
Maryland: St. 1914. C. 800. Ann. Code 1914. 
Art. 101, § 10 (State industrial accident com
mission; .. the commission shall not be bound 
by the usual common law or statutory rules 
of e\oidence or by any technical or formal 
rules of procedure ") ; 
Massachusetts: Gen. L. 1920. C. 152, § 5 (State 
department of industrial accidents .. may make 
rules"; .. process and procedure shall be as 
simple and summar,' as reasonably may be": 
there shall be "no appeal on questions of fact ") ; 
Michi(lan: Compo L. 1915. § 5457 and St. 
1921. !:~o. 60. p. 91 (State industrial accident 
board; .. process and procedure under this 
Act shall be as summary as reasonably may 
be") ; 
Minnesota: St. 1921. C. 82. § 53 ("The Com
mission, or a commissioner or a referee in 
making an investigation or conducting a hear
ing under this act shall not he bound by com
mon law or statutory rules of evidence or by 
technical or formal rulcs of pleading or pro
cedure. except as provided by this act; and 
shall make such investigation or inquiry or 
conduct sach hearing in such manner as to 
ascertain the substantial rights of the parties. 
But all finding& of fact shall be based only upon 
competent evidence ") ; 
M iS8ouri: Rltv. St. 1919. §§ 13643. 13655 
(workmen's compensation: State commission 
may adopt rules and regulations for all pro
cceilings; " all proceedings... shall be 
simple. informal, and s1Jmmary. and without 
f3gard to the technical rules of evidence ") ; 
St. 1921. Mar. 28. p. 425, § 51 (like Rev. St. 
§ 13643, 13655, which are superseded) ; 
Mon/aM: Rev. C. 1921, § 2938 (State indus
trial accident board; in the conduct of investi
gations and hearings .. neither the board nor 
any member thereof shall be bound by the 
technical rules of evidence"; .. no informality 
in any proceedings or in the manner of taking 
testjmony shall invalidate any order". ete.); 
Ncbraaka: St. 1917. p. 219. Rev. St. 1922. 
§ 3080. par. a (compensation commissioner 
shall regulate "the nature and extent of the 
proofs and evidence and the method of taking 
and furnishing the same"); par. b (the com
missioner .. shall not be bouud by the usual 
common law or statutory rules of evidence or 
by any technical or forr. ·al rules of procedure", 
but shall so in\"l'stigate as .. to ascertain the 
substantial rights of the parties and to carry 
out justly the spirit" of the statute); 
Nevada: St. 1913. Mar. 15, p. 137. , 12 (State 
industrial commission "shall adopt reasonable 
and proper rules to govern its procedure. 
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vested the board with power to make its own rules or procedure; in one halE 
or more of the statutes it has expressly declared that the " technical" rules, 
or the" usual common law or statutory" rules, shall not be applicable; and 
in some instances it has emphasized its purpose by authorizing the board to 

regulate and provide for ..• the nature and 
extent of the prooh and evidence and the 
method of taking a.ld furnishing the same. 
•.. the method of making investigations". 
ete.) ; 
New l'ork: St. 1914. c. 41, § 67 ("The com
mission shall adopt reasonable rules, not in
consistent with this chapter. regulating and 
providing for . . . 2. The nature and cxtent 
of the proofs and e\idence. and the method of 
taking and furnishing the same. to establish 
the right to compensation "); § 68 (" The 
commission or a commissioner or deputy com
missioner in making an investigation or in
Quiry or conducting a hearing shall not be 
bound by common law or statutory rules of 
evidence or by technical or formal rules of 
procedure. except as pro\ided by this chapter; 
but may make such investigation or inquiry or 
conduct such hearing in such manner as to 
ascertain the substantial rights of the par
ties ") ; 
N. Dakota: St. 1919, Mar. 5, c. 162, § 4 
(Stat.o workmen's compensation bureau may 
make rules; .. process and procedure under 
this Act shall be as summary and simple as 
rea~onably may be. The Bureau shall not be 
bound by the usual common law or statutory 
rules of e\idence or by any technical or formal 
rules of procedure. other than as herein pro
vided; but may make investigation in such 
manner as in its judgment is best co.lculated 
to asc~rtain the substantio.l rights of the 
parties and to carry out justly the spirit of this 
Act") ; 
Ohio: Gen. Code Ann. 1921, § Sil-9 (State 
industrio.l commission may adopt its own rules 
of procedure "); § 1465-44 (State industrial 
commission" shall adopt rellSOnable and proper 
rules to govern its procedure "); § 1465-91 
(" Such board shall not be bound by the usual 
common law or statutory rules of evidence or 
by any technicnl or formal rules of procedure; 
but may make the investigation in such manner 
as in its judgment is best calculated to ascertain 
the substantio.l rights of the part.ies and to 
carry out justly the spirit of this act ") ; 
Oklahoma: St. 1915. c. 246, Mar. 22. Act. 4. 
§ 7 (the State industrial commission shall 
.. adopt reasonable rulcs" regulating .. 2, the 
nature and extent of the proofs and evidence, 
and the method of taking and furnishing the 
same") ; 
Pen1Ul1llra'lia: St. 1919, July 21. § 15. Dig. 
1920 Workmen's COlOI'. § 21943 (State work
men's compensation board shall make rules 
"for tbe legal and judiciul procedure of the 
board"); St. 1919. June 20, § (J, Dig. 1920. 
Workmen's Comp., § !!2044 (Stute workmen's 
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compensation board; "neither the board nor 
any referee shall be bound by the technical 
rules of e\'idence in conducting any hear
ing or investigation. but o.ll findings of fact 
shall be based only upon competent evi
dence") ; 
Texas: Rev. Ch·. St. 1911, § 52·16-42, St. 1917. 
c. 103 (State industrial accident board; "pro
cess and procedure shall be ns summsry as 
may be under this Act ") ; 
Utah: Compo L. 1917. § 3077 (State indus
trial commission shall give a hearing); § 3149 
(it shall "not be bound by the usual common 
lnw or statutory rulcs of evidence or by any 
technical or formo.l rules of procedure, other 
than as herein provided; but may make the 
investigation in stich manner as in its judg
ment is hest calculated to ascertain the sub
stantial rights of the parties and to carry out 
justly the spirit of this title "); St. 1919. Mar. 
13, C. 6a, adding Compo L. § 3130z (State 
industrial r.ommi~ion shall adopt "regula
tion~ governing the procedure ") ; 
Vermo'l/: Gen. J •. 1917. § 5761, and St. 1919. 
April S. No. 158 (State commissioner of in
dustries "shall not be bound by common la\v 
01' statutory rules of e\idence or by technical 
or formal rules of procedure except as pro\ided 
in this chapter. but may make such investiga
tion or inquiry or conduct such hearing or 
trial in such mannel' as to ascertain the sub
stantial rights of the parties ") ; 
l'irginia: St. 1920. Mar. 15. C. 176. amending 
Code § 55 (State industrial commission may 
make rule~; "processes and procedure shall 
be as summary and simple as reasonabiy may 
bo") ; . 
West Vir(Jinia: Code 1914, § 664, St. 1913. 
C. 10, § S. as amended by St. 1915, C. 9, § 8 
(State compensation commissioner. in adminis
tering workmen's compensation. "shall adopt 
rQasonablc and proper rules to govern its 
procedure •... the nature and extent of the 
proofs and e\idence, and the method of tak
in~ and furnishing the ~ame •... the mi.thod of 
making investigations". ew.); Code 1914. 
§ 664. St. 1913. C. 10, as amended by St. 1915. 
C. 9. and St. 1919. C. 131. § 44 (" The com
missioner shall not be bound by the usual 
commOn law or statutory rules of evidence • 
but shall adopt formal rules of practice and 
procedure, as herein pro'\-ided, and may make 
the investigation in such manner as in bis 
judgment is bost co.lculated to ascertain the 
substantial rights of the parties and to carry 
out the prOVib-lOnS of this act ") ; 
WUrco7l.!in: Stats. 1919, §§ 2394-14, 2394-51 
(State industrial commission .. may adopt its 
own rules of procedure"). 
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" make investigation in such manner as in its judgment is best calculated " 
to carry out the spirit of the Act. 

In judicial review, however, this broad charter of independence has not 
always been given literal effect by the Courts. In some States the spirit and 
letter is observed. In others, the mental habits of the Courts are too strong 
to permit them to give full faith and credit to those provisions; and some of 
the rulings are mel'e treadmill applications of the jury-trial rules in a manner 
defeating the legislative purpose. In still other courts, the pseudo-liberal 
rule of " a residuum of legal evidence" (already considered, ante, § 4b) finds 
favor; and these are at present the most numerous. 17 

17 ENOLA~D: 1912. Amys v. Braton. 
1 K. B. 40 (cause of employee's injury; doc
tor's tcstimony to employee's statement that 
he had been stung by a wasP. held inadmis
sible); no attempt has heen made to collect 
here the numerous English rulings below the 
appellate Courts. 

UNITED STATES: California: 1915. Engle
bretson v. Ind. Acc. Com., 1iO Cal. i93. 
151 Pac. 421 (cause of employee's injur~'; 
deceased employee' s sta temen ts during ill
ness, admitted hy the Commission. were the 
only evidence; held (l) that the Compensa
tion Act. 1913, § n. providing that .. the 
technical rules of c\'idence" shall not bind 
the Commission. did not avail to make the 
above evidence admissible, the hearsay rule 
not being a .. technical rub"; (2) that tho 
Commission's power under § 75 of the Act to 
.. prescribo the nature and extont of the proofs 
and evidence" was void. as an Ullconstitutional 
delegation); 1915. Employers' Ass. Co. v. 
Ind. Acc. Com.. 170 Cal. 800. 151 Pac. 423 
(cause of employee's injury; evidence as in 
the Englebretson case, and same ruling); 
then the statute of 11)15, quoted supra, inter
vened; 1916, Frankfort Gen. Ins. Co. v. 
Pillsbul'Y, 173 Cal. 56, 159 Pac. 150 (percentage 
of cases of a. specific sort of physical disability, 
as a. basis for rating; certain cross-examination 
of an expert witness was disallowed by the 
Board's refl1ree; held, under St. 1915, amend
ing the Compensation Act § 77, tl.at this was 
" a mere error in the taking of testimony", and 
would not be made a ground for re"iew); 
1916, Carstens v. Pillsbury. 172 Cal. 572, 158 
Pac. 218 (evidence received without notice 
to the party opponent, held not "legal evi
dence ", and the award void as to him); 1916, 
Connolly v. Ind. Com., 173 Cal. 405, 160 Pac. 
239 (whether an employee was working by 
the day; "his status as an employee is sought 
to be proven by hearsay evidence. which may 
not be considered ") ; 1919, Employers' 
Liability Ass. Co. 11. Ind. Ace. Com., 179 Cal. 
432, 177 Pac. 273 (employee's death; the 
"evidence consisted in part of his hearsay 
declarations; the amendment to the law 
passed in 1915 expressly permits such testi
mony, and the evidence therefore is sum-
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cient "); 1!117, Western Indemnity Co. ~. 
Ind. Acc. Com., 174 Cal. 315, 11i3 Pac. 60 
("The hearsay testimony complained of rela
tive to the statements of the dec:ellScd em
ployee relating directly to his injury was com
petent under the provisions of § 77a of the 
'Vorkmen's Compensation, Insurance, and 
Safety Act, as amended in l!H5, St. Hl15, 
p. 11 02; we are sa tisfied that such provisions 
cannot be held invalid as opposed to any pro
vision of our Constitution"; a curt seven-line 
opinion. a:! befitted a Court whicL had just 
received so direct a legislative rebuke as the 
Act of 1915); then came the statutory amend
ment of 1917, quoted supra; 1919, Ocean 
Accident & G. Co. v. Industrial Commission, 
180 Cal. 389, 182 Pac. 35 (apph;ng Stat. 11)17, 
p. 831, § 00. to authorize the Industrial Com
mission to admit, in a claim of employee against 
employer, a deposition of a physician taken 
in an action by the employee against a third 
person) ; 
Conrwcticul: 1919, Riccio 11. Montano, 93 
Conn. 289, 105 Atl. 625 (certain admissions 
before the commissioner, held receh'able; 
referring to the informal nature of evi
dential inquiries pro,;ded in St. 1913, c. 
138, § 25, being G. S. 1918, § 5364) ; 
IUinois: 1916. V.ictor Chemical Works 11. Ind. 
Board, 274 Ill. 11, 113 N. E. 173 (whether de
ceased employee had contributed to support 
of a relative; held, (1) .. there must be e,;
dence that is competent and legal, as tested 
hy the usual rules for producing evidence in 
any legal proceeding, to sustain their findings; 
..• such evidence must also be preserved 
and incorporatod into the record"; (2) the 
Board should have rejected certain state
ments of the deceased as to sending money, 
this being objected to as hearsay; (3) there 
was" sufficient competont evidence ", otherwise 
received, to sustain the finding); 1916, Munn 
v. Ind. Board, 274 Ill. 70, 113 N. E. 110 (cause 
of employee's injury: the Court is bound by 
the Board's decision "if there is any legal 
evidence to support it"); 1917, Goelitz Co. 
v. Ind. Board. 278 Ill. 164, 115 N. E. 855 (de
ceased employee's dependent widow; the find
ing's basis must "be shown by competent legal 
evidence, and not be based upon mere con-
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jecture or surmise"; here the only illegal 
evidence was a telegram, to which no objec
tion had been made); 1918, Peoria Cordage 
Co. I). Ind. Board, 284 Ill. 90, 119 N. E. 996 
(cause of an employee's injury; the deceased's 
statements as to the cause of his finger-cut, 
even when made to a physician, held in
admissible); 1918, Mueller Constr. Co. 11. 

Ind. Board, 283 Ill. 148, 159, 118 N. E. 1028 
(extent of employee's disability; "there was 
evidence to support the finding "); 1919, 
Bailey v. Ind. Com. 286 Ill. 6~3, 626, 122 N. E. 
107 (extent and cause of employee's injury; 
the Commission's ruling stands "if there is 
any legal evidence to support it"); 1919, 
Chicago Steel Foundry v. Ind. Com. 286 III. 
544, 122 N. E. 550 (cause of employee's in
jury; "there Wail competent e\idence in the 
record fairly tending to sustain the finding ") ; 
19!!), Keystone Steel &: Wire Co. v. Industrial 
Commission, 289 III. 587, 12<1 N. E. 542 (under 
the 'Vorkmen's Compen~ation Act, the fact 
of deceased's contribution to the Sl\pport of 
mother and ,,;fe in Serbia was evidenced by 
(1) a "itness to the mother's statement that 
she had received $100 from her son, (2) a 
mtness to the so':\'s statement that he had 
sent 850 to the old country, and (3) a mtness 
who saw the son get a postal order for S110 
and mail the letter to his mother; the first 
two were held" objectionable", tho third was 
not ruled upon); 1920. Vulcan Detinning Co. 
v. Ind. Com., 295 III. 141. 128 N. E. 917 (cause 
of employee's injury; though the coroner's 
verdict was erroneously received in e\;dence, 
held that there was sufficient other e\idence; 
the opinion, howe\'er, goes to the /Joint of 
actually weighing the evidence); 1921, Old 
Ben Coal Co. t'. Ind. Com., 296 Ill. 229, 129 
N. E. 772 (elttcnt of disability; .. the all.'Brd 
must rest on competent legal e\idence, and not 
on conjecture or surmise "); 1922, Republic 
Iron &: Steel Co. v. Ind. Com., 302 Ill. 401, 
134 N. E. 754; 
Indiana: 1917, United Paperboard Co. I). 

Lewis, 65 Ind. App. 356, 117 1Il. E. 276 
(employee's disability; "appellant also 
bases error on the admission of certain evi
dence. In doing this, it seeks to apply 
tho strict rules in that regard adopted 
and enforced in courts of law. This should 
not be done. The Industrial Board is not· a 
court, but an administrative body. and should 
not be held to the same strict rules with re
spect to the admission of e~idence. The 
general rule seems to be that the admission of 
incompetent evidence by such boards will not 
opl!l'ate to reverse an award. if there he any 
basis in the competent evidence to support 
it "); 1919, Hege & Co. 1>. Tompkins. 69 Ind. 
App. 273, 121 N. E. 677 (deceased's statl'
ments as to cauae of injury, admitted hv thft 
Board, no objection being made; held nn t 
error. the rule being ai least as Iih2rnl even in 
ordinary courts as to pl'rmit hearsay to he.ad
mitted in case of objection; the employer's 
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report of the accident, received without ob
jection, held also properly received) ; 
10000a: 1920, Reid ~. Automatic E. W. Co., 189 
Ia. 964, 179 N. W. 323 (under the statute pro
viding that "common law or statutory rules 
of evidel,ce" shall not bind commissioners in 
award of workmen's compensation claims. 
held, (1) that testimony, based on hearsay 
statements from an absent person injured at 
the same time could be considered; "we think 
it was the purpose of the Legislature to rela. ... 
somewhat the rules of e\idence"; held also 
(2) that an affidavit could be considered, the 
affiant being in military senice); 1921, Flint 
v. Eldon, 191 Ia. 845, 183 N. W. 344 (under 
Code 189;, Suppl. 1913, § 247im, 33, the State 
industrial commissioners findings of fact arc 
final; held that (1) there must at least he 
e\'idence to support the finding. and (2) that 
a rule of burden of proof, requiring proof 
beyond a reasonahle doubt a!, to plaintiff's 
death being cau~ed by the accident, was er
roneous, and that therefore the cause must be 
remanded" \\;th instructions to proceed under 
the correct rule "); 1921, Renner v. Model 
Laundry C. & D. Co., 191 Ia. 1288, 184 N. W. 
611 (commenting on the etatute's pro\;sion 
as to "common law or statutory rules of 
e\idence"; holding that a rule of burden of 
proof liS to receipt of mOlley, etc., was not 
",ititin that pro\ision; narrow and unsollnd) ; 
Kenluck,,: 1918. Phil Hollenbach Co. v. Hollen
bach, 181 Ky. 262, 204 S. W. 152 (there must 
be" competec.tand crediblee\idence"); 1921, 
Valentine v. Weaver, 191 Ky. 87, 228 
S. W. 1036 (death of employee by blood
poisoning; on his arrival home fro.m night
work he breakfasted and took a nap, then said 
"his finger "'as awful sore", because he "got a 
splinter in it down to the shop last night"; 
held, (1) that this statement was not admissible 
as a spontaneous declaration; (2) that since 
there was no other evidence of the cause of the 
injury, the award could not stand; the opinion 
notes that the legislative intention was to 
avoid .. technical rules", but not that .. the 
elementarY and fundamental principles of 
a judicial inquiry should not be observed"; 
it admits that the deceased's statement as to 
"the how and the when of the accident" 
would have been admissible. but not" the where 
of the accident"; so that, according to the 
opinion, the foundations of reliable judicial 
inquiry into truth are not shaken by a state
ment that" I got a splinter in my finger last 
night", but at the words "down to the shop" 
those foundations of verity begin to rock and 
totter; this sort of conviction about the boun
daries between fundamentals and incidentals 
shows how artificial Bnd unpractical the 
i,cgal mind can be) ; 
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Maine: !!l1!), Mailman's Case, 118 Me. 
172, 106 Atl. 606 (workman's compensation; 
c:lUse of injury; mtneES()S had been "per
mitted to rehearse the story of the acci
dent as told by the decea.wd; this was 
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hearsay testimony, plainly inadmissible; 
but tho allowance of hearsay evidence 
by the commissioner docs not require this 
Court to reverse his decree unless such decree 
was based in whole or ill part upon such in
competent wstimony"; here the commis~ioner 
.. wholly disregarded the hearsay evidence ") ; 
1921, Larabee's Case, 120 M~. 242, 113 At!. 268 
(cause of employec's injury; decea.scd's 
statements that "the gas almost kiIlcd mc", 
h;:ld inadmissible; but "the receipt of hear
Bay evidence alone is not ~uflicient to require 
B reversal of the findings, if there is otherwise 
a legal basis for the conclusions of the com
missioner"); 1921, Patrick I). Hain Co., 119 
Me. 510, III Atl. 912 (there must be "suf
ficient evidencc"); 1922, Ballou's Case, 
. Me. ,116 Atl. 591 (the only question is 
"whether there was any legal e\;dence upon 
which the decision of the rhairman could be 
based"; but the opinion then advances a 
different criterion, \·iz. "if it has appeared 
that the commissioner did not take into con
sideration the eddence illegally admitted, and 
that there is sufficient evidence outside the 
iIlegal testimony to sustain his finding offact ") ; 
ftfa.s8achllsct~: 1913, Pigeon's Case, 216 Mass. 
51, 102 N. E. 932 (a finding of the State 
industrial board will not be reversed for error 
of ruling on evidence. unless" the substantial 
rights of the parties appear to have been af
fected"; ne\'ertheless, the Court then pro
ceeded to determine a question oi admissibility 
in point of law; here the question was whether 
.the deceased's statement of intention was ad
missible under Rev. L. 1902, c. 175. § 66) ; 
Michioan: 1914, Reck ~. Whittlesberger. 
181 Mich. 463, 148 N. W. 2-17 (cause of an 
employee's injury; the Board admitted the 
deceased employee's statement as to running 
a nail into his thumb; held (1) that "the rule 
against hearsay e\;dence is more than a mere 
artificial recbnicaIity of tho law", (2) that the 
findings may be supported if "any competent 
legal evidence is produced"; (3) that here 
there was other legal e\;dcncc sufficient); 
1915, Fitzgerald v. Lozier Motor Co.. 18i 
Mich. 660. 154 N. W. 67 (cause of employee's 
injury; statements of the deceased, inad
missihle as hearsay, had been received by the 
Board; held that. "without considering the 
purely hearsay t.estimony", the question 
was whetber tbere was "any competent 
evidence" sufficient to support the finding; 
follOwing Reck v. Whittlcsberger); 1917, 
Kinney r. Cadillac M. C. Co., 199 Mich. 
435, 165 N. W. 651 (injury to workman; 
Reck r. Whittlesbergor followed); 1921, 
Bresee v. Clark Eq. Co .• 214 Mich. 235, 183 
N. W. 19 (cause of employee's injury; finding 
approved. although there was "hearsay e\;
denee in the testimony"); 1921. Kostamo t'. 
Christman Co., 214 Mich. 652. 183 N. W. 903 
(dependency; the e\;dencc for the Board 
need not be direct; circumstantial evidence 
suffices) ; 

Nebraska: 1920, Venuto v. Carter Lake Club, 
104 Nebr. 782, 178 N. W. 760 (whether de
ceased left dependents; "the dcclarations of 
the deceased were incompeten t as he:Jrsay 
evidence ") ; 
New York: 1915, Carroll I). Knbkerboeker 
Ice Co., Sup. App. Div .• 155 N. Y. Supp!. 
1 (cause of employee's injury; deceased's 
statement and other hearsay was admitted 
by the Board; held that the findings 
were sufficiently supported; opinion by 
Howard. J., quoted ame, § 4b; Lyon and 
Woodward, J. J., diss., quoted ante, § 4b); 
1916, Carroll I). Knickerbocker Ice Co., 218 
N. Y.435. 113 N. E. 507 (under N. Y. J .. aws 
1914, c. 41, § 21, providing that in proceedings 
before an industrial ccmmission "the commis
sion ... shall not be bound by common law 
or statutory rules of evidence or by technical 
or formal rules of procedure, except as pro\;ded 
b~.. this chapter", a finding of the mode of 
injury of C. "based solelY on the testimony of 
witnesses who related what C. told them as to 
how he was injured", C. being now deceased, 
was reversed, on the ground that though hear
say e\"ideuce was made admissible, yet the 
statute did not "declare the probative force 
of any evidence", and that .. there must be 
a residuum of legal e\"idence to support the 
claim"; which thus comes to holding that a 
statute which declares the legal rules to be no 
longer binding does nevertheless leave their 
binding; Seabury and Pound, J. J., diss.); 
1917, Fogarty 'Il. National Biscuit Co., 221 
N. Y. 20, 116 N. E. 346 (r:.use of employcc's 
death; the widow" stated what she had heard 
of the manner in which her husband was in
jured"; held, that the hearsay statement" is 
not affected by" Carroll I). K. I. Co., in \;ew 
of the presumption here obtaining as to the 
cause of death); 1918, Beloher v. Carthage 
MacJ,ine Co., N. Y. 326, 120 N. E. 735 
(cau:'~ of employee's death; doocased's state
ments were receh"ed by the Board; held, the 
question being .. whether an award ... can 
be sustained upon hearsay evidence, un
corroborated' by facts, circnmstances, or other 
evidence", that .. there is nothing to sustain 
the conclusion •.. other than deceased's own 
declaration". and that the finning could not 
stand; distinguishing Surge 7l. Aldebaran Co .. 
218 N. Y. 636, and Fogarty 1l. National Bis
cuit Co .• 8upra); 1920, Eldridge 1'. Endicott 
&: Co., 228 N. Y. 21, 126 N. E. 254 (cause of 
employee's disease of anthrax; the place of 
work was a w.nnery, and the hides were from 
southern countries; held. that the Board 
.. could not take judicial notice of the nature 
of these skins . . . or likelihood of inoculation 
of an employee", hence the finding was without 
.. at least some evidence" to support it); 1920. 
Vassilnkis I'. Fairfax Howl Co .• N. Y. App. 
Div .. 184 N. Y. Suppl. 774 (there must bt> 
legal evideace to !IIlstain an award, thollgh 
the Commi~sion may also ha\'c used non-legal 
evidence; here the only evidence of the c1aim-
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ants' relationship to dece8.&~d was a certificate 
or a Greek town mayor, a signed statement 
of the widow. and certificates of marriage and 
baptism, all of these authenticated. but in 
some details not with technical completeness; 
"the foregoing documents Llay constitute 
evidence in Greece. but no one will contend 
that they possess that dignity in ~ew York". 
says the Court; this was a discourteous re
mark. also irrelevant; J. M. Kellogg. P. J .• 
dissents; tho features of the evidence recited 
in his opinion serve to illustrate the world of 
illusion which the judicial mind. represented by 
the majority opinion. haa so built ll,round it
self in imagining technicalities to be fundamen
tals); 1920. State Industrial Com. r. Stiles Co .• 
App. Div .• 18-1 N. Y. Supp). 598 (death in the 
course of employment; ruie of Carroll ll. 

Knickerbocker Ice Co.. applied; here there 
was "legal" cliaence additional to unspecified 
other evidence); 1921. Grills t.. Sherman
Stalter Co .• Sup. App. Div .. 186 N. Y. Suppl. 
810 (whether deceased employee left IIny de
pendents in Italy; three certificates of birth 
and marriage from Italy. held to be insuf
ficiently authenticated under C. C. P. §§ 952. 
953. 956. and not to "come up to the require
ments of evidence". and the award therefore 
reversed; how finical the judicial mind was 
can be seen from its remark. as to one of the 
certificates. that "it does not show any certi
ficate of birth of the decedent. although it 
is recited that he was • born in this town'''; 
this ruling illustrates the incapadty of the 
ordinary courts to cn tcrtain any conception 
of proof not fulfilling all the technicalities of 
the jury-trial system of rules); 1921. Schermer
horn 11. General Electric Co .• Sup. App. Div., 
18Ei N. Y. Suppl. 835 (extent of employee's 
partial disability; the medical witnesses 
placed the peroonta,,"(\ of disability in the in
jured hand nt 2.5 to 33i%; but the deputy 
commiS8ioner. aIter !even or eight personal 
inspections of the injured hand placed th" 
percentage at 40%; held. that the deputy 
commissioner was given nC' express power by 
statute to usc the c\'idenoe of his own sen~es 
obtainable by inspection. nor to base his finding 
on such evidence in so far as variant. from the 
medical testimony. and the award was re
versed; J. M. Kellogg. P. J.. diss.; this 
ruling is the apotheosis of judicial arrogance 
and technicalism; "'hether tJlC New York 
Commission is or is not too liberal in its find
ings does not appear; but their o\'er-liberality 
would be more endurable than such jealous 
technical control by this Court) ; 
Ohio: 1918. Roma 11. Ind. Com .• 97 Oh. 217. 
119 N. E. 461 (workmen's compensation; un
der Gen. Code §§ 1465-91. providing that" the 
usual common law or statutory rules of evi
dence" shall not bind. said • obiter' that "it 
is not to be understood that this section COun
tenances the makiug a farce or mockery of n 
judicial proceedinll; for instance. it would not 
justify the admission of hearsay evidl:nr.e ") : 

Oklahoma: 1921. Associated Employers' Recip
rocal v. State Ind. Com., Oklo .200 Pac. 
862 (there must be "some evidence to support 
such finding ") ; 
l'cn7UIylrania: 1918. McCauley v. Imperial 
Woolen Co .• 261 Pa. 312. 1W Atl. 617 (wlHlther 
an employee's death occurred ia the course 
of employment; findings may be set aside if 
.. there was no legal evidence whate,·er to 
warrant them"; deceased's statement that 
something" in the wool which he was carrying 
had· torn him in the neck", had been held by 
the Board to be .. hcnrsay. and. standing alone. 
insufficient to sustnin the findings" of the 
referee; held. (1) that there was here sufficient 
other evidence on the facts; (2) that the 
statutory pro\ision. St. 1915. § 428. that" the 
tec1l1lical rules of e\idence" shall not bind the 
Board ... do not mean that either the referee or 
the Board has the right to find material facts 
on hearsay alone; . . . for. in the first place. 
the rule which forbids the making of material 
findings on hearsllY nlone is more than a tech
nical rule of e'i.dcncc; and. [,ext. there is 
nothing in the Act before us whieh ju~tifies 
the conclusion that the legislature intended :!.n~· 
such loose method for dctermining material 
facta. The Act permits Iibcral investigation 
by hearing and otherl\ise; but. after all the 
data have been gathered without regard to 
technical rules. then the proofs must be exam
ined. and that which is not e\idence within the 
menning of the law must be c:!:cluded from con
sideration "); 1919. '''olford 1>. Geisel M. & S. 
Co .• 262 Pa. 45-1. lOS At!. 831 (declarations of 
deE-cased on the day of the acddent; rule of 
McCauley 1'. Woolen Co. applied); . 
Rhode 18/alld: 1922. Dugan 1>. Simas. R. I. 
-. 116 Atl. 753 (a finding "entirely without 
legal e\idence to support it" will not be sus
tained) ; 
South Dakota: 1920. Day 1>. Sioux Falls 
Fruit Co .• 43 S. D. 65. 177 N. W. 8!6 (appeal 
from an award of the Industrial Commissioner 
for death of an employee; e\'idence had been 
received contrary to the rules about opinion 
and leading questions; award affirmed; 
awards .' should not be reversccl for failure to 
observe th() formal rules of I.:lidence applicable 
on trials before law courts; unless it clearly 
appears that the appellant has been prejudiced 
thereby to such an extent as to deprive him 
of some substantial right ") ; 
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Utah: 1918. Garfield Smelting C-o. D. Ind. Com .• 
53 Utah 133. 178 Pac. 53 (where there is .. sub
stnntial evidence" to support the they 
will be affirmed on appeal); 1920. Ogden V. 

Industrial Com., 57 Utah 221, 193 Pac. 857 
• • (" As there was some substantIal oompetent 

e\;dence before the commission to jUstify 
its conclusion ". the award stands); 1921. 
Rockefeller I). Ind. Com.. Utah • 197 Pac. 
1038 (death of employee; Garfield Smelting 
Co. r. Ind. C<lm. follOwed; here, (1) "at len3t 
four witnesses were permitted to testify to tho 
statements made by the deceased bcklre he 
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3. Sundry Officials. In the other fields of administrative adjudication 
there has never been any general legislative interest aroused in their proce
dure. Hence statutes rarely make specific provision.Is There are indeed mul
tiCarious statutes for example, those creating licensing boards for the pro
Cessions which make com'entional provisions that a hearing shall be given, 
that the party may produce witnesses, that he may hear the testimony against 
him, and that depositions may be taken. But such statutes are concerned 
merely with outlining a basis of procedure, and do not purport to deal with 
the body of Evidence-rules as such. 

In judicial review, a few Courts chiefly in very modern times have 
seen fit to test the procedure of ta;nng bodie8 by their observance of the jury
trial system of Evidence.19 And for 8undry officials .. civil service boards, 

died; this was improper"; (2) .. some of 
the witne&5es were permitted merely to state 
their conclusions or inferences; this was also 
improper"; thus it does seem that industrial 
commissions are going to be almost human in 
th!'ir search for the facts. and arc distressingly 
likely to shock some genuinely lawyerlike 
thinkers by the improprieties of mind which 
willllo doubt be committed, unless rigid checks 
be imposed by the sole guardians of Truth in 
the Seeking, \;z. the Supreme Courts of tbe 
Land); 1921, Spring Canyon Coal Co. v. 
Ind. Com., Utab ,201 Pac. 173 (rulings 
reviewable" if there is no substantial evidence 
in support of any material fact found"; 1921, 
Moray v. Ind. Com., Utah • 199 Pac. 1023 
(cause of injury; tbere must be .. some sub
stantial legal e\;dence ") ; 
Willconain: 1915, First National Bank II. Ind. 
Com., 161 Wis. 526,154 N. W. 846 (cause of em
ployee's death; the employee bad made state
ments to certain persons that he had pricked bis 
thumb; whether admissible, "we need not and 
do not decide". because there was "ample com
petent evidence". and because the Commission 
"is not held to the same strict rule with respect 
to rulings on the admission of evidence as 
courts of law"); 1919, Eggers V. S. Co. !l. 
Ind. Com .• 168 Wis. 377. 170 N. W. 280 (that 
certain evidence was not "formally offered", 
held not error; "the proceedings before the 
commission are not to be hampered by useless 
formalities nor technicalities "); 1921. Porter 
~. Ind. Com.. Wis. • 181 N. W. 317 
(commission's findings accepted. "if there is 
any evidence to support them "). 

II Cal. St. 1913. ,Tune 13. p. 1035. No. 606. 
t 5 (State civil service commission, at its 
hearings. "shall not be bound by the teehnieal 
rules of evidence ") ; 
Conn. Gen. St. 1918. § 2748 (revocation of liquor 
license; county commissioners shall apply" the 
same rules of law and evidence lIS the courts of 
this State ") ; 
Mo. Rev. St. 1919. § 125-11 (State prison board 
of pardons may" examine witnesses according 
to the rules of e,ideuce "); § 12637 (State 

dental board may revoke certificate after notice 
and public hearing; "the e\;dellce in support 
of the charges shall be gh'en by competent 
wi tnesses". and the accused may present 
witnesses; "the board may take oral and 
written proof for and against the accused ". 
and may make "all reasonable and necessary 
rules and regulations for the speedy and full 
hearing of all complaints"); ~ 12683 (official 
court reporter may be removed by the Court 
upon cause shown" by competent evidence ") ; 
Nebr. St. 1921. c. 182. § 11 (State board of 
pardons; "the Board shall have the power to 
determine by its own rules what evidence it will 
recei \"e ") ; 
N. Y. Court of Claims Act 1920. § 26 
(" No award shall be made on any claim 
against the State except upon such legal 
evidence as would establish liability against 
an individual or corporation in a court of law 
or equity"); 
Wyo. Compo St. 1920, § 699 (State land board 
proceedings shall be governed by rules pre
scribed by the board. which "shall have the 
same legal force and effeot ... as the code of 
civil procedure bears and has to oivil actions "). 

III Federal: 1920. Turner tI. Wade. 2.54 U. S. 
64. 41 Sup. 27 (Ga. St. 1913. p. 123. providing 
for a mode of disputing tax Assessments, held 
1!nconstitutional. because not requiring notice 
and hearing before assessment, although pro
viding for notice and hearing afterwards be
fore arbitrators; approving Central of Ga. 
v. Wright. 207 U. S. 127); 
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MussachtUletis: 1873. Farmington R. W. P. Co. 
v. County Com'ra.1I2 Mass. 206, 213 (county 
board; on certiorari. the review may include" an 
objection tnken to the evidence for incompe
tency. so as to raise a legal question "); 1891. 
Haven II. ConntyCom'rs.l55 Mass. 467.29 N. 
E. 1083 (county board erroneously received 
evidence of sales of other land; held that the 
use of the incompetent evidence required that 
the proceedings be quashed) ; 
Nebraska: 1886, State ex reI. Goff tI. County 
Board, 20 Nebr. 595. 31 N. W.1l7 (the board in 
reviewing acted in part on their own 
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licensing boards, county commissioners, and others instances of like ex
ercise of control are found, also chiefly in very modern times.20 

On the whole, it would seem that the vast body of disputed claims and 
charges, dispatched monthly and yearly by these numerous cohorts of ad-
knowledge of the premises; held, that "the board 
is a judicial tribunal, and so far as possible 
must be governed by the rules relating to 
e\'idence"); 1907, Western Union Tel. Co. 
11. Dodge Co., 80 Nebr. 18, 113 N. W. 805 
(county board of equalization received a com
putation of appellant's stock and bonds taken 
from .. Poor's Manual and other standard 
publications"; held, that .. boards of equal
ization are not governed in their investigation 
of the values of taxable property by the strict 
fUles of evidence applied by courts of law in 
the trial of ordinary cases ") ; 
New Hamp8hire: 1912, Boston & M. R. Co. 1l. 

State, 76 N. H. 515, 85Atl. G16 (tax commission; 
on appeal," the same rules apply . . . insofar 
as the production of e\'idellce is concerned, as 
in other judicial proceedings ") ; 
Wisco1l8in: 1901, State ex rei. Giroux v. Lien, 
112 Wis. 282,87 N. W. 1113 (city board of re
view of assessments; the reception of affida\'its, 
held error. under a statute requiring such 
boards to "hear and examine any person ", etc.) 

10 California: 1901, Stumpf v. Board of 
Supervisors, 131 Cal. 364, 63 Pac. 663 (county 
board's decision on formation of a sanitary 
district; certain witnesses before the board 
were not sworn; held, "as the statute did not 
prescribe the character of the proof by which 
the questions should be determined, they must 
be established in accordance with the rules 
of e\'idence recognized by the courts and the 
common law"); 1918, Lanterman v. Anderson, 
36 Cal. App. 472, 172 Pac. 625 (State board of 
medical ell'aminer's revocation of a license; 
rwe about corroboration of accomplice held 
not applicable; "irregular method of pro
cedure not going to the question of jurisdic
tion ", said to be not reviewable on certiorari) ; 
Illinoi8: 1884, People ex reI. Shepard 1:. Dental 
Examiners. 110 Ill. 180 (under St. 1381, l\Iay 
30, authorizing the State board of dental 
examiners to issue licenses on certain con
ditions. the decision of the board as to the facts 
is conclusive, being a judicial determination 
of facts, and mandamus will not lie) ; 
Iowa: 1920, Fronsdahll1. Civil Sen'ice Commis
sion. 189 Ia. 1344. 179 N. W. 874 (discharge of 
police officer by chicf of police, sustained by ci ty 
civil service commission; hearsay cvidence 
is admissible; "It is not requisite that he 
should have before him competent evidence, 
in a technical sense, of the criminal guilt of 
a policeman in order to justify an order of 
removal; . . . whether it would be com
petent in su~h a cnse for a civil service com
mission to sustain a discharge wholly upon 
hearsay evidence, we shall have no occasion 
to determjllc"}; 
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lllilineso/a: 1918, State ex reI. Burrows v. 
Truax, 139 Minn. 313. 16G N. W. 339 (certio
rari to cou n ty commi~5i()ners, reviewing an 
order to establish a ditch; the board had re
fused to swear the witnesses; held not fatal; 
.. the county board is not a court; its proceed
ing~ . . . arc necessarily informal; the mem
!Jers are usually not lawyers; they are not 
governed by legal rules of evidence; ... par
ties appear usually \\'ithout attorneys ") ; 1919, 
State ex reI. Grubbs v. Schulz. 142 Minn. 112, 
171 N. W. 263 (revocation of teacher's license 
by State superintendent of education; the wit-
nesses were not sworn; State v. Truax, Bupra, 
approved) ; 
,1Ii8souri: 1921. State ex rei. Johnson v. Clark, 
288 Mo. 659, 232 S. W. 1031 (plaintiff's lieense as 
a physician had been suspended for 5 years 
by the State Board of Health. under Re\·. 
St. 1919. § i336. after a full hearing on a 
charge of unlawfully causing an abortion; 
order quashed. because the Board admitted 
(1) the attendant physician's tcstimony to 
the woman's declaration nsming the relator, 
made 36 hours before death. but not fulfilling 
the rule for dying dcclarations, (2) a physician's 
testimony to thc relator's repute as an abortion
ist; unsound; two judges diss.) ; 
New York: 1920. Appeal of Bronx Parkway 
Commission, App. Div., 182 N. Y. Suppl. 760 
(land-condemnation; the commissioners of ap
praisal arc" untrammeled by any technical rules 
of evidencc. and unrestricted to their sources 
of cvidencc"); 1921, l\-Iartin v. O'Keefe, Sup. 
App. Div., 187 N. Y. Supp!. 153 (dismissal of 
policeman for insubordination in refusing to 
obey an order of the police commissioner 88 
to wearing his uniform at the trial of the 
former on charges, with a ,'iew to identifica
tion; dismissal re\'ersed, on the ground that 
the trial was not fair); 1922, People ex re!. 
Packwood 11. Riley, N. Y. ,133 N. E. 
891 (city commissioner of public safety; rules 
of evidence applied to proceedings for discharge 
of chief of police) ; 
Oklahoma: 1920, Muskogee Gas &; El. Co. 11. 
State. Okl. ,186 Pac. 730 (" the strict 
rule applicable to law courts docs not prevail 
in legislativc proceedings"; said of corporate 
records. offered before a commission) ; 
Rhode Island: 1921, Glass 1'. State Board, -
R. 1. ,115 Atl. 244 (revocation of n motor 
vchicle license by State board of public roads; 
proof held insufficient; .. the bulk of the tes
timony in this case was mere hearsay testi
mony; .. . it must clearly appear that after 
exrluding such testimony there is Bufficient 
legal testimony to satisfy the requirement of 
proof by n fair preponderance or c\idenco"). 
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ministrators in \'aried fields, manage to get adjudirated satisfactorily without 
enforcement by the Courts of the jury-trial rules of Evidence. Whether 
this can be explained withont impairing the credit of that system, could not 
be answered without an extensive inquiry into the practice at these various 
tribunals in the different States. 

§ 4d. Admiralty Courts; Military Court.s; Juvenile Courts; Commercial 
Courts and Concilia.tion Courts. 1. Admiralty COZlrt.~. That the common
law jury-trial rules of Eddencc arc not in force for adlllil'alt~, courts, either 
in theory or in praeticl', is sometimes broadly stated. ).[ore commonly, the 
statement is limited to prize causes onl~', where the practice undoubtedly 
reflects that liberal attitude. Historica!l~', thc absencc of a jury sufficiently 
expI.~ins this absence of the jury-trial l'ules. But, in point of policy, the 
reasons for maintaining the practice unfettered have been from time to time 
expounded :n ample array by eminent authorities: 

1855, Dr. Lu.~lIlxGm!"\, in The Franciska, Spinks 2Si; 2 Eng. P. C, 346: "With regar(l to 
the e\'idenre to be produced in the Admiralty Courts with respect to blockades, and, indeed, 
I may say all otlll!r questions of prize, I belie\'e the practice to ha\'e been, not to entertain 
objeC'tions to the admissibility of the e\'idenrc offered, but to receh'e all that might be ten
rlered : and certainly we have in this case the license of evidence of e\'er~' kind and description 
which could well be offered to the consideration of the Court. I appr,~hend that this, so far 
ns I know, the uni\'ersal practice of the Court, was adopted for se\'eral reasons. First, be
rltuse the Prize Court being, not a municipal Court, hut a Court for the administration of 
public law, was not restrained, with regard to e\'idence, by those rules which are applica
hie to questions of munidpallaw. Secondl~', it would be most difficult, e\'en if possible, to 
have laid down any rules of evidence, because this Court, having to concern itself with the 
transactions of various nations, could ne\'er construct a code in conformity \\;th all their • 
various rules, and consequently injustice might bedone by excluding, in transactions in which 
they were interested, proofs recognized by themsdves. Thirdly, because of the extreme 
difficulty of procuring what we arc accustomed to call the best evidence, when such evidence 
is to be obtained from distant count,·;cs, Fourthly, because, though the Court may re
ceive all, it \\;11 form its own judgment, according to the circumstances of the case, of the 
weight to be attributed to each Spcclc-i of evidence, and is not supposed to be liable 
to the error of r,riving undue importa.'1ce to any e\'idence, merely because it docs not 

I .1 • .. exc uue It. 
H)22, Hon. HARRINGTON PllTN.UI, of New York City, former President of the Mari

time Law Association of the United States. Ms. Memorandum. "How far are the 
common la\\' rules of E\'idence modified in Admiralty, and particularly in causes of prize? 
Roughly, I should say that four influences help let down the bars in Admiralty. These 
are: 1. The Continental oril,';ns of Prize courts, whence we have Roman procedure; 
2. The basic need for dispatch in admiralty trials; 3. Greater flexibility in dealing 
\\;th foreign documents and proof; 4, The consideration that admiralty appeals can 
correct any errors of admission. I will try. by instances, to show my idea better. 

"1. Sir Tra\'ers T\\;ss tells liS how prize courts came into being, when the needs of 
ci\;\ization demnnderl some udjudication, so that what armed cruisers took should be sub
jected to open judgment in the Admiral's Court, which thus became an international court 
of prize: 'The process of these courts was formed lifter the best models which the Roman 
law afforded; and the regulations for prize proceedings of the fifteenth century are identical 
witll the practice of the present time.' 1 Aecordingly, on the issue of lawful prize, the 

§ 4d. 1 Law oC Nutions. Vol. 2, p. U5. 
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proofs are primarily from the sealed papers and log books of the sei7.ed ship, with the deposi
tions of those in its charge taken upon an inquiry hefore the three pri7.e commissioner., 
(one a retired naval ofIicer, and one II membcr of the bar) undCl· the full and searching 
questions known as the "Standing Interrogatories" prescribed by the Court (U. S. Rev. 
Stat. § 4622), the witnesses being examined without presence of munsel. Such testimony, 
\\;th the log book and papers of the captured ship, forms the sole basis for condemnation. 
Very special circumstance:! onl~o will justify allowing any proof from the captors to support 
their cause.: Upon these peculiar issues it is considered that good results do come from the 
Civil Law practice (which Bentham would characterize, from the method taken, as 'extrac
tion of evidence', and as 'eonfessorial te~tirnony'). The log-book and papers from the 
suspected vessel alone may br. incriminatory as showing fraud or deception . 

.. 2. In The Peerless 3 Dr. Lushington said in 1860: 'In matters of e\Oidence, I must look 
to the practice of my predt'Cessors, and the /,'Teat distinction which prcvails between the 
dcs('ription of causes which COIDC under the cognizance of the court of Admiralty, and those 
in other courts. Thc causes over which the rourt of Admiralty exercis<?s jurisdiction occur 
in nil parts of the world, on the high seas, and in remote places. It i,; a well known princi
ple confirmed by authority, that courts of Admiralty are to prcc:cde 'Ievato velo', that is, 
\\;th the utmost expedition. In order to carry this princip:c into cifect, this court hns both 
in prize matters and civil suits, been acclIstomed to r('C'eh·c e\·idencl! which would not have 
bcen admitted in other courts. For instance, affidavits swurn almost in any way bcfore 
justices of the peace, commissioners in clearing and so fort h; e\·en evidencc not on oath, 
as where according to the custom of some of the States in the ~orth of Europe the original 
evidence was not taken on oath, but the person gh·ing it undertook to Illake oath afterwards 
if required. So, from the necessity of the ca:;e, all parties interested were, contrary to the 
laws of other courts at the time, admitted to ghoe e\·idenpe in CIlIISCS of collision, ~al
vage and others.' (If this last sentence means that interest did not disqualify in 
admiralty callses, that is at variance with admiralt~· practice in the United States, 
hefore the disqualification was abrogated b~' statute.4) In The Fran('iska,5 Dr. 
Lushington summed III' his reasons for the ,,>Teater freedom of recei\;ng proof, the 
second of which was that this Court, 'having to cunt'ern itself with the transactions of 
various nations, could ncver construct a ('ode in conformity \\;th nil their \·arious rules; 
and consequently injustice might be done by excluding in transactions in which they nrc 
interested, proofs recognized by themselws.' This elasticity in admitting infonntll papers 
has been follmved in the U. S. Admiralty courts, even in pro('cedings between private 
suitors.G In The Anna,? Sir Wm. Scott said of a cllptured vessel, brought from the Gulf 
of Mexico to England by a pri\Oateer: 'In such a case, if there is not the utmost formality 
of proof that might be required in other cases, I ,,;11 not add the vexation of sending parties 
across the Atlantic to New Orleans, for further proof.' 

If 3. Thc feeling of the need to lower the rccluirelllents of proof in mercantile matters is 
shown in the Commercial Court, organized in London in 1895, to dil'pose of diiTc.'TI.'nces 
on contracts, such as to charter and to insurc \·essels. Juries ma;r he called in, llllt that iR 
the exception. Bya set of liberal rules sympathetically availed of hy the bar. a free and 
unfettered practice has been successfully maintained, which is thus described: 'In practiC'C. 
logs, protests and average statements are constantly read in evidcnce of the fncts stated 
therein; the evidence of foreign witnesses is received by sworn declarations or affidavit, 
usually communicated to the other side before an order is made for their admission as evidence, 
and commissions arc very rarely granted, except on terms that their costs are reser .... ed to 

I The Aline and Fanny. Spinks 332. 10 
Moore P. C. ·191. 

• Lushington, 41. 
• See U. S. n. S. § 858; The Boston. 1 SlIm

ner 328, Fed. Cas. No. 1673 . 
• Spink8 li3. 140-141. 

55 

• The .J. F. Spencer, 3 Den. 337. Fed. CIlS. 

No. 731.5; The Bllrk Vi\id. 4 Bpn. ~1!J. Fer!. 
Cas. No. 16978: The Boskenna Day. n F"rl. 
Rep. 662. 667. 

7 C. Rob. 373, 389. 
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the judge at the trial and \\;th the prospect of the party whose objection has rendered them 
necessary, having to pay the costs thereof in any event.' 8 

.. 4. In admiralty an appeal follows the civil law theory of being a new triaJ.i Thus, as 
a concluding ground for receiving informal evidence, Dr. Lushington contrasted the results 
upon appeal in his statement in The Franciska, supra: the appellate court could better 
correct an error 'from too great force being attributed to any species of testimony, than 
could remedy an evil arising from exclusion'; and the like consideration was referred to by 
Judge Brown, in The Baskenna Bay, IlUpra. Of course these authorities are more applicable 
to informally authenticated documents than to other more irregular evidence." 

In modern practice, and especially in the prize causes arising out of the 
World War, this special attitude of the Admiralt~T Court has been maintained 
without abatement.1o 

2. ,Military Couris. It might have been supposed that the military 
court:; of the United States would have been most emphatically the 
ones in which the common-law jury-trial rules of Evidence would find 
least recognition. But the exact contrary is the case. Owing in part 
to the sturdy British tradition of the subordination of the military to the civil 
order; in part to the genius of a series of judge-advocates-general including 
Holt and Crowder who thoroughly infused a spirit of legality into the regula
tions, and to America's two great writers on military law Lieber and Win
throp whose works inculcated a similar spirit throughout the Army; in 
part to the constant watchful jealousy of Congress and the Congressional 
law~'ers, to exercise control against the possibility of military abuses; and 
in part finally to the legalistic influence of the hundreds of civilian lawyers 
who helped to administer American military law in the World War, owing 
to all these influences, criminal procedure in the Army has been more nearly 
assimilated than in any other independent court to that of the common-law 
courts. Moreover, because of the admirable measure (lacking in ordinary 
criminal trials) of recording the proceedings verbatim stenographically, it 
is possible for the appellate officers to check and control effectively the ob
servance of the rules of Evidence. 

• Scrutton. Charter Parties. Sect. XIV. 
p. 435 (10th edition). 

t The Lucille. 19 Wall:!ce. 73. 74. 
10 Besides the authority of Judge Putnam. 

above quoted. for American practice. the 
following citation!' show the English practice: 
1908. Admiralty Short Cause Rules (Annual 
Pmctice. 1921. vol. II. p. 2372). Rule 6 ( .. The 
judge shall be at liberty to receive. call for. and 
act upon. such evidence. documentary or other
wise. whether legally admissible or not. as he 
may think fit "); 1914. The Berlin. Prob. 265 
(capture of n maritime prize; Sir S. Evans: 
.. The Prize Court is not bound by such con
fining fetters as our municipal Courts; ... 
Dr. Lushington laid down the practice; . . • 
with respect to blockades. and indeed I may 
say all other questions of prize. I believe the 
practice to have been. not to entertain ob
jections to the admiMibility of the evidence 
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offered. but to receive all that might be ten
dered "); 1921. The Lisa. Prol>. 38. 50 (Duke. 
J.: .. I am of opinion that the affida\it is re
ceivable. This court is not bound by the 
rules of the common law as to evidence. 
A judge in prize may. I believe. be informed 
of thc facts relevant to a question under 
trial before him by all available means of 
trustworth~' inf~rmation "). Comments on 
some Admiralty rules oi Evidence in modern 
English practice may be found in the fol
lowing articles: E. S. Roscoe. .. Prize Court 
Procedure". British Year Book of Inter
national Law. 1921-22. p. 90; Thos. Baty, 
"Neglected Fundamentals of Prize Law". 
Yale L. J. XXX. 34. 47 (1920; notes radical 
modern changes in the World War period); 
H. R. pyke ... The Law of the Prize Court ',' 
(1916; Law Quart. Rev. XXXII, 144, 165). 
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Before 1916, the entire body of jury-trial rules, as practiced by the Federal 
Courts, was the lawful guide for courts-martial. But in that year a whole
some and flexible independence was ginn by empowering the President to 
make the rules. The present status of the law is accurately stated in the fol
lowing official passage: 

1916, A Manual for Courtll-Martial (War Department Doc. No. 560, Office of the Judge 
Advocate General): "§ 198. Rulea oj evidence for courta-martial. Prior to the act of 
August 29. 1916 (Articles of War, 38), courts-martial followed in general the rules of e\;denee, 
including the rules as to eompetenc~' of witnesses to testify, that are applied by Federal 
courts in criminal cases. These consisted of the rules of the common law as they existed in 
the se\'eral States at the adoption of the Federal Constitution in 1 iS9, as modified from 
time to time by subsequent acts of Congress. But courts-martial were, however, not re
quired by express atatute to follow these rules, and have always been allowed to pursue a 
more liberal course in regard to the admission of testimony than do. habitually, the civil 
tribunals. Their purpose was to do justice; and jf the effect of a technical rule was found 
to be to exclude material facts or other\\;se obstruct a full investigation, it was deemed that . 
the rule may and should be departed from. Proper occasions, however, for such departures 
were regarded as exceptional and unrrequent. It was believed that 'courts-martial had 
mueh better err on the side of liberality towards a prisoner than, by endeavoring to solve 
nice and technical refinements or the laws of e\'idence, assume the risk of injuriously denying 
him a proper latitude for defense.' (G. C. :\1. O. :32, lSi::?) (Articles of War. 38.) And 
now, by the provisions of the act of August 29, WIG 'the President may, by regu
lations which he may modify from time to time, prescribe the procedure, including 
modes of proof, in cases before courts-martial, courts of inquiry, military commis
sions, and other military tribunals: pro\'ided. that nothing contrary to or incon
sistent with these articles shall be so prescribed: provided further, that all rules made 
in pursuance of this article shall be laid before the Congress annually.' The modes of proof, 
therefore, including the rules of admissibility for witnesses and other evidence, are now by 
express congressional enactment placed under the authority of Executive regulation; and 
the rules laid down in this Manual have the force of such regulation. They therefore form 
the only binding rules, except such rules of evidence a5 are expressly prescribed (1) in the 
Articles of War; (2) in the Federal Constitution; and (3) in such Federal statutes as ex
pressly mention courts-martial." 

By the revised Articles of War of 1920 the same provision of 1916 (with 
slight modification) was continued. The Army Manual for Courts-Martial 
contains a succinct e~"position, in 130 paragraphs, of the rules to be ap
plied. In a few States the military law makes provision for latitude of 
rules not unlike the Federal system. ll 

II Federal: U. S. St. June 4. 1920. Ch. V. 
Bubchapter II. Articles of War. Art. 3S ("The 
President may by regulations. which he may 
modify from time to time. prescribe the pro
cedure. including modes of proof. in cases 
before courts-martial". etc.: ,. which regula
tions shall. in so far as he shall deem prac
ticable. apply the rules of e\idence generally 
recognized in the trial of criminal cases in the 
district courts of the United States": but 
nothing so made shall be inconsistent with 
these Articles): 1920. A Manual for Courts
Martial, effective Feb. 4. 1921 (c. X. Witnesses 
and Depositions: c. XI. Evidence). 
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LOllisiana: St. 1912. No. l!n, § 99 (" The rules 
of evidence in nil courts martial shall follow in 
general. so far as apposite. the common law 
rules of evidence as obscn'ed by the courts 
of this State in c,iminal cases. but a certain 
latitude in the introduction of evidence and 
the examination of witnesses by an avoidance 
of restrictive rules is permissible when it is in 
the interest of the administration of military 
justice ", : 
Minnaola: Gen. St. 1913. § 2436 (" Mili
tary Courts a.re not bound by the technical 
rules of evidence pre\'ailing in civil tri
bunals. and may depart therefrom when in 
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3. Juvenile COllrt.~. The original reforms in the penal treatment of children 
preserved the theory of the criminal court. But the great innovation of prin
ciple took place in the .JU\·enile Court Act of Illinois, in 1890 (framed b~' 
Harvey B. Hurd), which adopted as the basis of its jurisdiction and pro
cedure the chancery court's function as 'parens patriae.' This type of court 
obtained ample recognition, after the lapse of some decades, and has since then 
gOlle on supplanting the criminal t~'pe of court in all parts of the world. 

Logically and practically, it is not hound in law to observe the jury-trial 
rules of Evidcnce. ?\c\·ertheless .• it deals with adults in their relation to de
pendent and dclinqucnt children, and must therefore at times employ repres
sive or compulsory measW'es which approach the border line of penality. For 
this reason, and hecause the responsibilities involve serious need of caution, 
it hecomes.\ question how far the judge should consider himself morally bound 
to observe at least the fundamental framework of the jury-trial rules. There 
is constant pressure from la:.-advisers to eliminate" technicalities." On the 
other hand, since the jU\'enile-court methods are undoubtedly due to be ex
tended gradually to adult offenders in some fields, it is needful to build up a 
system that will not depart too radically from accepted traditions of criminal 
procedure. 

The practice hitherto has been but scantily recorded and little disputed j 
and the Legislatures have been slow to intervene by statutes.12 

their opinion th~ ('xigellde8 of the case. the 
best. interests of the sen·ire. or the end~ of 
justirc demand it "); St. HIli. c. ·100. § S8 
(same) ; 
TerM: Re,,·. Civ. St. 1911. § 5861 ("The 
rules of evidence in all courts martial shall 
follow in gcneral. so far a~ apposite, thc com
Dlon low rules of evidence as observed by 
the courts of this state in criminal cases; 
but a certain latitude in the introduction of 
e\;dence and the examination of witnesses by 
an a\'oidallce of restrictive rules is permiS8ible. 
wben it is in the interest of the administration 
of military justico"). 

That the regular Courts do not attempt to 
reyiew Courts·martial·s rulings on the law of 
E\;dence. is noted ill R. v. Murphy. Ire. 
(1921). cited antc. § 4b. 

12 A,-izona: Rev. St. 1913. P. C. § 261 
(contribution to jU\'enile delinquency; .. pro
cedure under this chapter may be informal"; 
ordinary criminal procedure" may be followed. 
but a departure therefrom shall not be error" 
unless it deprives the accused of constitutional 
rights) ; 
Arkansas: Dig. 1919. § 5ifi.l (" The 
Court shall proceed to hear e\idence ") ; 
Cali/om-ia: 1920. Ex parte Tahbcl. Cal. 
App. . 189 Pac. 804 (constitutional priv
ilege against self-crimination applies in the 
juvenile court equally to juveniles; cited more 
fully post. § 22.52) ; 
Maryland: Ann. Code 1914. Art. 42. § 20 

(the commitmcnt of a minor to custody 
.. shall be determined without regard to tech
nicalities of procedure ") ; 
Massachusetts: Gen. L. 1920, c. !l9. § 58 
(delinquent juYelliles; the Court shall .. take 
such testimony relatiyo to the case as shall be 
produced ") ; § i5 (rrimillnl proceedings 
against juvcniles; \\;tll"~sses shall appear 
.. and give o\;dence ") ; 
Minne.~ola: 'J(>n. St. 1913. § 4060 (com
mitment to State training school; .. the 
snme presumption of innocence and the same 
rules of e\'idence shall prevail . . . as in 
the triul of criminal cases ") ; 
Mwsouri: Rey. St. 1919. § 2593 (juvenile de
linquents; whcn charged with crime, .. the 
practice and procedure ... for criminal cases 
shall govcrn". othcr\\;sc the procedure .. cus
tomary in proceedings in equity"); § 1136 
(juvenile court; "the practice and proccclure 
customary ill proceedings in equity shall 
govern "); § 1151 (juvenile court may make 
its own rules of proccdure) ; 
North Carolina: Con. St. 1919. § 5047 (the 
Court shall .. determine the case in a 8ummary 
manner "); § 5061 (the Court may make 
.. rules to regulate the procedure": 
Porto Rico: St. 1915. Mor. 11, No. 3i. § 16 
(juvenilc court; any case .. may in the discre
tion of the Court be conducted informally") ; 
Rhode Island: St. 1915. e. 11&5 (juvenile court 
.. nced not be bound by the technical rules of 
e\;dence in recehing or admitting testimony") ; 
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The policy of the practice has been well set forth, from slightly different 
points of view, in the following utterances from experienced judges deeply 
interested in the efficiency of the juvenile Court: 

1918, WINSLOW, C. J., in State v. Scholl. 16i Wis. 504, Wi N. W. S30 (rejecting an appeal 
by the father of two boys aged 10 and 11 who had been placed b:' the Juvenile Court in 
charge of probation offiecrs, by reason of delinquency, under Stats. 191 i, §§ 5i3-1 to 5i3-1O; 
the order had been made after a hearing in the presence of the boys and the father, and 
was based largely on the probation officer's unsworn testimony, reporting the result of his 
investigation, including confessions of the boys to frequent prior misconduct of the sort) : 
"A democracy cannot long exist unless the great body of its voters be not merely intelligent, 
but moral. The children of t<r<lay are the voters of to-morrow, It is the greatest concern 
of the state, therefore, that its children be pre~er\'Cd from vicious habits, for the virious 
child is the father of the vicious man, The law before us mav be said to be founded on • 
these propositions. Its aim is to keep something like a parental watch over children who 
are neglected or wayward, or both, and hence are subject to vicious influences; to bring 
them and their parents or guardians before an experieneed and humane judge, who shall 
inquire into the situation, not \\;th the awe-inspiring anrl frigid methods of a criminal court, 
but informally and intimately, like a \\;se and gentle elder brother, or like the good Samaritan 
of Holy Writ, and who shall, when fully advised, do that which is best for the child's future, 
either by way of sending it to an institution or by providing for kind and tactful. but in no 
sense degrading, surveillance for a limited time at home. It would be a public misfortune to 
set aside a law so designed, even though it were nol. perfect in its details, Only the most 
weighty and convincing consideration;; could justify such action, and we do not think they 
exist here. 

"The serious claims made will be briefl~' considered. It is said the constitutional guar
anties of trial by jury and due process of law are denied .. ,. The power of the state to 
exercise such control over the child is fully vindicated by Chief J ustiec Ryan in the case of 
Mil. Ind. School r, Supervisors, 40 Wis, 328, and it is there distinctly and eloquently held 
that such proceenings as these are not in any sense criminal proceedings, They are in fact 
simply investigations by the state into serious conditions which if unchecked may lead to 
the making of its children into criminals instead of law-abiding citizens, . , . 

"In such investigations we know of no rule which pre\'ents the use of investigation and 
unsworn testimony in ascertaining the essential facts. The desideratum is to obtain, by 
the use of kindness and s~'npathy, the confidence of the child and of its parents if possible, 
to convince them that the judge and probation officer are friends and not the avengers of 
offended law, Good results are far more likely to be obtained in this way by the use of 
informal methods than by bringing them into a court conducted \\;th the form and ceremony 
attendant upon trials for crime, where all the proceedings suggest that the law is about to 
be invoked to inflict punishment upon hardened malefactors. 

"It may be ad,,;sable, in cases where it seems hest to take the child permanently from its 
parents and consign it to the care of an institution. that sworn testimony be taken and the 
essential facts thus proven before the final order is made, because in such case the natural • 

.south Dakota: Rev. C. 1919. § 9998 (ju\'enile 
court; "all hearings ... shall be informal in 
their nature. conducted under such rules and 
regula tions as the Court may prescribe ") ; 
Utah: Compo L. 1917. §§ 1816. 1820 (juvcnile 
court; for adult misdemeanors. .. the prac
tice and procedure shall conform to the prac
tice and procedure , . , for justice courts"; 
for delinquencies of childr~n lind for guardian
ship. "shall conform as n~crb' ru; possible" 
to that of district courts; nnd for .. the de-
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linquency of children and their disposition" • 
exercising equity jurisdiction. the Court " to 
this elld may adopt any form of procedure 
which is dc~med best suited to ascertain the 
truth in the particular case"; the juvenile is 
compellable to testify. and the probation 
officer or other person is compellable to report 
the result of im'cstigation) ; 
WiSCtJ7IRin: 1!l18. State r. Scholl. 167 Wis. 504. 
Hii N. w. sao «Iuoted supra). 
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right of the parent to the cllstody of the child is invaded, and it would be desirable to avoid 
any question as to the validity of the order. We intimate no opinion on this point. It does 
not arise here. In the present case the boys were simply put on probation, and we regard the 
proceedings taken as entirely sufficient, although no "itness ~vg.s SWOrD. The investigations 
of the probation officer and the facts brought out by the kindly questioning of the judge 
upon the hearing substantiate the fact of delinquency fuIly as well as sworn testimony. 

"As a matter of fact there is no' Juvenile Court' in the sense of a separate and independent 
court; it is so caIled simply for com·enience, and is a jurisdiction rather than a distinct 
court. . .. This seems somewhat anomalous to us because we have been so long aecUs
tomcn to the rigidity of our court system, but no constitutional or serious practical objection 
can be successfully urged against it. It is a common-sense step toward greater elasticity 
in the administration of the iaw by the collrts which wiII doubtless be followed by many 
more." 

1921, Hon. EDw.um F. WAITE (.Judge of the Juvenile Court, Minneapolis), "How far 
Can Court Proccrlure Be Socialized "ithout Impairing Individual Rights?" (Journal of 
Criminal Law and Criminology, XII, 339) : 

.. (a) Conformity with Rules of Evidence. More serious questions arise in respect to 
conformity "ith the rules of Evidence. Speaking generally, rules of Evidence 
throughout the United States are the rules of the English common law, variously 
modified by local statutes, and uniform in their application to all courts deriving 
authority from the same source the States or thc Nation. I do not happen 
to know of any legislative rule of evidence peculiar to juvenile courts except a 
Minnesota statute permitting findings upon the written reports of official investigators 
"ith like effect as upr[i testimony received in open court in county allowance or mother's 
pension cases. Rulr;J of ancient origin, approved or at least tolerated by the community 
for generation~) encountered by the citizen whenever he resorts to other legal forums to 
assert 0, defend his rights, should not lightly be set aside in juvenile courts. The only 
safe practice is to observe them. If hearsay, for example, has not been found justly ad
missible in civil disputes and criminal trials, it is no better in juvenile court proceedings. 
Exceptions should be made when appropriate, and informal short cuts will often be found 
agreeable to all concerned; but the exception should always be recognized as an exception. 
No judge on any bench has need to be more thoroughly grounded in the principles of Evi
dence and more constantly mindful of them than the judge of a juvenile court. The boy 
against whom it is proposed to make an official record of misconduct, involving possible 
curtailment of his freedom at the behest of strangers, has a right to be found delinquent only 
according to law. The father, however unworthy, who faces a judicial proceeding', the 
event of which may be to say to him, 'This child of your loins is henceforth not your child: 
the State takes him from you as finaIly as though by the hand of death', that father may 
rightfully demand that the tie of blood shall be cut only by the sword of constitutional 
justice. Surely, those substantial rules of Eyidence which would protect the boy if the 
state called its interference 'punishment' instead of 'protection', and would safeguard the 
father in the possession of his dog, should apply to issues which may involve the right of the 
boy to liberty within the family relationship, and the right of the father to his child. The 
greater the conceded discretion of the judge, and the freer he is from the vigilance of lawyers, 
and the less likely he is to have his mistakes corrected on appeal, so much the more careful 
should he be to 'base every judicial conclusion on evidence proper to be received in any 
court of justice. Otherwise the state's parental power which he embodies is prostituted; 
the interpreter of the law degenerates into the oriental kadi; and the juvenile court falls 
into suspicion and disrepute. 

H(b) In~estigation into Circumstance8 of Offense. If there is a question here, it must be 
as to the use to be made of information obtained rather thWl as to the propriety of a pre
liminary investigation through agents of the court. The value of such an investigation in 
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sugresting inquiry at the hearing is obvious. But when there are issues of fact to be tried it 
seems to me equally plain that statements made to an investigator out of court should have no 
standing as evidence when they are disputed by parties in interest, who by the implications 
of their denial demand the same right to be confronted with the witnesses against them that 
is freely reeognized in other judicial proceedings. Without attempting a discussion of 'due 
process of law', considerations of public policy seem conclusive. The undisciplined minds 
of the juveniles and most of the parents who come before the court cannot make d<!ar 
distinctions between proceedings that are really friendly and paternal and those that are 
hostile, when the results may be alike in dcpriving them of liberty of action which they had 
before they came into court and arc unwilling to surrender. Public opinion, too, looks 
askance upon any abandonment of traditional barriers against governmental interference 
,,;th the citizen. Howe\'er wise the judge and kind his purpose, he must have rcgard to 
both the individual and thc community scnse of justice; and Americans have an ingrained 
conviction that nothing. howe\'er well meant, ought to be forced upon them on the basis 
of information obtained behind their backs. 

" Let it be obsen'ed that I am now discussing policy rather than constitutional rights. As 
respccts non-criminal proceedings. I am not prepared to set limits to the power of the Legis
lature to enlarge and adapt to modern conditions the ancient methods of official inquisition. 
Professor Wigmore speaks of an increasing necd 'for the more libcral rccognition of an 
authority such as would make admissible various sorts of reports dealing with matters seldom 
disputable and only pro\·ablc othef\\;se at disproportionate incom'enience and cost.' 'This 
policy', he says, 'when judiciously employed. greatly facilitates the production of evidence 
without introducing loose methods.' (Evidcnce, vol. III, § 1672.) It is probablc that, 
as socialization of the courts proceeds, the tendency toward the Use of this form of e\'idence 
will grow stronger; but popular prejudices must be reckoned \\;th, and procedural con
veniencc will be dearl~' bought if the cost be impairment of the gcneral confidence in the 
administration of justice. 

"When. however. the adjudication is madc the situation changes. It has been lawfully 
determined that the facts warrant the intcrference of the Court. The nature and extent 
of that interference is discretionary ,,;th the judge \\;thin the limits set by the law. In ex
ercising his discretion he may rely upon anything that brings conviction to his mind, and 
the parties concerned have no legal right to question the sources of his information. Hcre 
official investigation is a propcl' and valuable aid, whether made bcfore or after the adjudi
cation." 

4. Commercial Courts; Courts of Conciliation. "'''herever a new court, 
or judiciary branch, has been created or set apart, to act without a jury, and 
to do justice in a special class of cases by prompt dispatch of cla.ims, there the 
jury-trial system of Evidence-rules does not control. History and policy alike 
dictate this conclusion. 

In commercial causes, where the mercantile desire for prompt disposal has 
sometimes led to the establishment of a special court, this principle should 
obtain.13 

II England: 1895, Commercial Causes. 
Notice (White, Stringer. and King's Annual 
Practice 1921. yol. II, p. 2370); Rule! 6 (appli
cation may he made! to the judge, under the 
Rules of the Supreme! Court. or by consent. 
.. to dispense with the technical rules of e\'j
dence. for the ~woidanrc of expense and delay 
which might arise from commissions to take 
evidence and othcrn-ise"). 
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The practice under this Order can be seen in 
Mathews' Commercial Cases. \'ols. 1-26, 
1895-1916 (with an Introduction in vol. I 
explaining the simple procedure under the Or
der; in half-a-dozen volumes casually .• elected, 
there was no title' E\idcnce' in the Index) . 

So also in Canada. in pro('eedings to quUi 
title to land: 
British Columbia: Rev. St. 1911, c. 192, 



§ 4d RULES IN ARBITRATIONS, ETC. [CHAP. I 
• 

In small causes generally, for which courts of conciliation are rightly begin
ning to be used, it would be a defiance of common sense and a nullification of 
the main purpose, to enforce the jury-trial rules of Evidence; for the parties 
are expected to appear personaliy without professional counsel, and they can
not be eXl)ected to observe rules which they do not know.14 

§ 4e. Private Arbitrators; Private Associations. 
1. Arbitrators. A main object of a voluntary submission to arbitration is 

the avoidance of formal and technical preparation of a case for the usual pro
cedure of a judicial trial. Moreover, though an arbitrator's award, to have 
compulsory cfi'ect, must receive ultimate judicial sanction, the arbitrator is 
himself not a judicial official, nor an~' official; and he investigates without a 
jur~'. On principle and policy alike, therefore, the jury-trial system of Evi
dence-rules ought not to be deemed to have force; and such has been the 
judicial conclusion.1 

2. Private Associations. In clubs, fraternal orders, commercial boards, 
and the like, the contntct-privilege of membership may be of great value. As 
an implied tcrm of the contract, the association is not to terminate member
ship for cause \yithout using some fair and apt procedure of adjudication, -
an opportunit~' to hear the charges, to produce evidence in refutation, and so 
OIl. The Courts ha\'e always insisted on this. But neither in theory nor in 
policy, do the jury-trial rules of Evidence form any necessary part of the 
fundamentals of fair procedure for a private association: 2 

§ 9 (quieting title; like Onto It. S. c. 12:!. C\;dence enforced in a court. and to be bound 
§ III : by his decision; and in my judgment the Court 
New!. St. 1921. c. 21. § 8 (quip-ting titlv; like ought not to fetter the arbitrator or the purties 
Onto R. S. C. 123. § 9) ; by its own rulc~ of c\;dcncc "); 1922. Rams-
Ontario: He,'. St. 191-1. ~. 1:.!:j. §!) (quiet- dcn & Co .• r. Jacobs. 1 K. D. 640 (award of 
ing title; .. the judge in illvc,tigating the title arbitrators set aside because" the arbitrators 
may receive and act upon any e\;dence . .. heard C\;dence of one party in the absence of 
which the praetiee of conveyancers authorizes the other"); 1921. Percival n. Peterborough 
to be reeciVl'd ou au im·c.tigatioll of title out of Corp .. 1 K. D. 414 (arbitrator held bound to 
court. or allY other evid::lIlce. whether the ~aruc consider certain C\;dence under rules expressly 
is or is not receivahle or .mfficient in point of stilted in St. 1919. Acquisition of Land Act. 
strict law" etc .. if it "satisfies the judge" IlS to C. 57. s. 2). 
the fact.~). UNITED STATES: Fed. 1914. Re Georgia 

"See the Journal oC the American Judica- .Ii: F. R. Co .• D. C. S. D. Ga .• 215 Fed. 195 
tive Society (Chicago. Herbert Harley. Sccre- (under U. S. St. 1913. July 15. as Stat. 103. 
tar,;'). 1912. l,assim. for accounts of these Arbitration Act. an exception to the findings 
,·"urts. oC the statutory arbitrators was that it was 

§ 'e. 1 ENGLAND: IS30. Symes r. Good- .. ullsup/,orted by the testimony"; held. that 
fellow. 2 Bing. N. C. 532 (arbitration not void .. such courts arc not confined ... by tech-
because all inadmissible witness was heard); nical rules of law: ... [the parties] waived 
18&!.. Wakefield v. Llunelly R. & D. Co .• 34 lillY rights to ha\'e the questions involved 
Beau. 245. 249 (arbitration not void because dctermined by the strict and cumbersome rules 
a witness was not sworn); 1802. Keigbley of the courts of law"); 
M. & Co. v. Dryan Durant & Co .. 1 Q. B. 405. Conn. 1917. Whitney Co. c. Church. 91 
411 (remitting an awnrd for new evidence; Conn. 084. 101 Atl. 329 (rules of evidence 
Lord Esher. M. R.; "It hus been argued that not Gpplicable in an arhitration where the 
we ought not to remit the nward unles.q the parties consented to proceeding otherwise). 
fre~h c\'idellCe would be good evidence if the ' E!'i"OLAND : 1879. Labouchere D. Warn-
case were being tried in a court of law; but cliffe. L. H. 13 Ch. D. a46. 352 (expulsion of 
the pnrt.ies have agreed to go before an um- Mr. Henry Labouchere from the Beefsteak 
pire. who is not bound by the strict rules of Club; quoted supra). 
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1879, Sir GeorgeJESSEL, in Laboucherev. Earl of Warncliffe, L.lt 13 Ch. Dh·.:346: '" The 
committee are not to form an opinion until after inquiry.' What does that mean ~ What 
kind of inquiry is intended? The words do not mean that thE'Y are simply to take up a 
newspaper, in it that Mr. A. B. has written a letter, or hils bcen brought up at the police 
court for drunkenness, and then expel him .. " What the rule I have quoted means is 
that there shall be a fair inquiry into the truth of the alleged Cacts .. " What ought the 
committee of a club to do when the conduct of one of its members has been impugned? 
They ought to see what that conduct has been, and what excuse or reason can be given by 
the member for it; and they ought to give notice to that member that his conduct is about to 
be inquired into, and afford him an opportunity of stating his case to them .. " In a C'3!'e 
where a decision depended upon their opinion in vther words, up(,n their judgment
it was most important that the materials on which that judgmcnt Was formed should be 
accurately ascertained; and, of course, that could only be done by a proper im'estiglltion, 
by giving due notice to the aeeused and by taking [ do not say /<'gal evitienC'e, or that 
evidenl'e not directly legal might not be admissible ' but taking evidence on the question 
of fact before them, and satisfying themselves as to the truth. They could then form their 
opinion ... , If, having given the accused fair notice, and made due inquiry, the committee 
canle to the conclusion that the conduct of ODe of the members of the dub wus injurious to 
its welfare and interests, no judicial tribunal could interfere with any C'ollscquen('cs which 
might arise from an opinion thus fairly formed." 

1920, SEARS, J., in Cabana v. Ho18tein-Frieaian Ass'n, Sup. Ct., 18~ N. Y. Suppl. H5S 
(cancellation of a certificate of registration in a herd-book j requiremcnts of a fair hearing, 
examined): "The association is not bound by the rules of common-law e\·idence. If such 
were the rule, almost no decision of stich a body as tms could bc sustained. In the ea.;c of the 
defendant association, the directors have no power to subprena "itnesses. It may be im
possible to obtain the presence of all tile persons having knowledge of the circmnstaI)(,cs. 
Under such circumstances, an explanation being offered, it would not be neC'essnrily unfair 
to receh'c 'ex parte' statements and other hearsay evidence. Whether sllch n proceeding 
would be fair or not can only be determined when <111 the facts are before the COllrt, und I1!Jt 
in such an anticipatory action as this. As a general rule it cannot bc doubted that a I:erson 
whose property rights are involved should be confronted by the witnesses against him, allli 
have an opportunity to cross-examine, and a departure from tms rule mllst be thc ex
ception." 

UNItED STATES: Connecticut: 1921, Ger
vasi t'. Societa Giuseppe Garibaldi, 96 Conn. 
.10; 112 Atl. 693 (expulsion from a beneficial 
society, whether the charges must have been 
presented in writing, etc.; Wheeler. C. J.: 
''In actions by or against fraternal organiza
tions, their course is not to be determined 
by close adherence to the forms of legal pro
cedure or to the exact observance of those rules 
of practice which govern in the case of public 
bodies") ; 
Indiana: 1920. Gardner 1l. Newbert, Ind. 
App. ,128 N. E. 704 (labor union; expulsion 
without hearing on charges will be enjoined) ; 
Ka,ullz.tI: 1907, Harris 1>. Aiken, 76 Ran. 516, 
521, 92 Pac. 537 (explosion from a livestock 
exchange; argued that the committee" Willi in
fluenced by information obtained from persons 
who did not appear at the hearing and whom 
he had no opportunity to cross-examine"; 
held, that" it Willi not at all necessary ... 
that the ordinary ruIos of evidence should have 
been enforced ") ; 
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MI'chioan: 1904. Derryr. Great Hive. 135 Mich. 
49-1,98 N. W. 23 (death claim disallowed by a 
committeo on the ground of false represcnta
tions; the medical examiner hnd mentioned 
the statement of a nciglJbor: "this stntement 
would of coursC1 ha\'c been incompetent in n 
court of law; (butl if these proceedings nrc 
to be controlled by the rules governing suits 
at law. probably not one of thc bellringM 
before these orders could be sustained ") ; 
1904, Bnrker v. Grcat Hive. 135 Mich. 499. 
98 N. W. 23 (like Derry t:. Great Hive; physi
cian's affida\'its had been admitted. also an 
unsworn physician's rertificntc; held (1) that 
the plaintiff's initinl use of such c\;dellce was 
an estoppel; (2) that "it is not to he supposed 
that in his hearing befere the Great Hh'c 
strict regard will bl) paid to legal rules of (',i
dence; ... thc only rule for the admission 
and exclusion of testimony is common fair
ness "); 1904. Dick v. Suprcme Bod}', 138 
!'.1ich. 372, 101 N. W. 5f>4 (death cl/lim dis
allowed; a Jlhysicinn's affidavit to dcceased's 
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§ 4/. Social Case-Work. If the ordinary Courts, the bulwark of our jus
tice, can learn from other kinds of tribunals that the jury-trial rules of Evi
dence are not the only nor the indispensable means of arriving at truth, so 
too, on the other hand, all investigators having to do with inquiries into 
issues of human conduct can learn from the Courts that the jury-trial rules 
represent a vast body of accumulated experience, and that this eJl.-perience 
has value for all such investigations and should be utilized so far as appli
cable. 

A chief field is that large enterprise known as II social case-work ", i.e. the 
personal administration of philanthropic help and advice, through repre
sentatives of private and public agencies, to families and individuals whose 
donl('stic affairs go wrong and are not self-corrected. The problem presented 
is analogous to the judicial one; for the ultimate purpose is action by the 
agency, and that action must depend upon ascertainment of facts, and those 
facts, im·olving human conduct and conditions, are ascertainable through 
much the same materials of proof as the facts of ordinary judicial litiga
tion. 

The field is extensive and important; and fortunately a leader of thought 
has arisen, to point out to this group of investigators the necessity for sys
tematic study of evidence, and the utility of the principles already embodied 
in the jury-trial rules: 

communications had been received: held. 
that the statutory pri\;lege was binding for 
such proee(>dings; and the finding was void; 
.. it is clear that the validity of adjudications 
of this rhnra~ter is not lessen<:>d by the circum
stance that technical rules for the admission 
of e\·idence arc disregarded; it is like\\;se 
true that within the limits of common fnirness 
such tribunals may prescribe their own rules 
of evidence; but ... they have no right to 
violate any law which the Stnte power pre
scribes for their guidance"; unsound; the 
statute did not expressly apply to private aSSD
ciation~) ; 
Nebraska: 1917, O'Brien D. South Omaha L. S. 
Exchange,lOl Nebr. 729, 164 N. W. 724 (expul
sion from membership in a live stock exchange; 
in such a hearing ... it ill not required that the 
procedure be tested by the rigid rules of crimi
nal pleading and practice ") ; 
New York: 1900, Kopp v. White, Sup. Sp. 
T., 65 N. Y. Suppl. 1017 (expulsion from a 
Masonic lodge; held (1) that the proceedings 
were governed only by the rules of the 
llociety, (2) as to certain hearsay, that .. hear
say evidence is not always incompetent, but 
is frequently allowed in trials in courts of 
record. and is evidence so far as it goes, 
and if not objected to may in the absence 
of other evidence become conc!ush'e upon the 
party"); 1921, Cabana D. Holstein-Friesian 
Ass'n, Sup. App. Div.. 188 N. Y. Suppl. 
277. 284 (inju.lction refused to plaintiff, 8 
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member of defendant record association, seek
ing to prewnt it from canceling cattle records 
obtained by fraud e:l:ce/Jt after a hearing 
of a certain sort; the defendant was willing 
and ready to give a hearing; the trial court 
pro~ded in its order that the mode of proce
dure at such hearing s\.:,.;ld .. accord to the 
plamtiff a fair and im/mrtial trial, which, 
howc\·er, docs not necessarily confinc the board 
to the receiving of common-law evidence; in 
case any witness cnnnot be produced after an 
explanation is olTered the board may in the 
exercise of sound discretion receivc ex p'lrte 
statements and other hearsay e\;dence coming 
from such absent witness; this shall be ap
plicable to all parties appearing; bu t in all 
respects any such exercise of discretion shall 
be subject to the general rule above stated 
that the hearing shall be fnir and impartial" ; 
plaintiff appealed from the ruling that the 
board was not necessarily confined to common
law e\;dence; on appeal. it was held that the 
triol court" should not have passed upon that 
question in advance", and that part of the 
order was stricken out; this decision not 
to decide is another example of the pedantic 
litigation-breeding procrnstination of supreme 
courts) ; 
Rhode Island: 1917, Fales v. Musicians' Pro
tective Union. 40 R. I. 34, 99 Atl. 823 (rule of 
notice and opportUnity for cross-eltaminatio!\. 
applied to proceeding!; of expulsion from a 
trade-1m ion) . 
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]!H 7. Miss j[ ary E. Richmcmd, Social Case-Work (Russell Sage Foundation Publications), 
pp. 38, 41-15: "I. Social Er:wence Differentiateel,' From the beginning of his task the social 
case worker deals with testimonial evidence ill a way shaped by the end for which it was 
obtained; namely, the social treatment of individuals. As he pro<:eeds he often finds him
self in need of more knowledge as to the weight which should be attached to thc sodal evi
dence he has gathered. Are there rules of e\·idence. principles of choice, that can guide 
him in selecting from a group of unassorted observations nnd testimonics those which he 
can rely upon from those which must be accepted with a grain of salt? If so, are these 
principles peculiar to social work, so that its practitioners will be obliged to dig them out 
from their own experience alone, or may they hope to find them already identified in law book 
or laboratory? 

"That thert! are such rules to guide the social worker is intimated hy :1 correspondent 
who had gone from u charity organization society to a society to protect children from 
cruelty. He 'l\Titc:;: 

'As a result of my experience both with C. O. S. and wit.h S. P. C. C. im'estigators, there 
seems to me a weakness in the training of the C. O. S. district secretary, who from the nature 
of her duties is eonstanlly requircd to weigh evidence but who has not got. clearly in mind 
the fundamental differences between different classes of evidence and thcir different "aiues. 
I do not now refer to the nice discriminations; those I am content to lea\'e to trained lawyers • 
to squabble over. Not only would the co-operation with a S. P. C. C. be at once improved, 
but evidence as it stands in a C. O. S. invl'.stigation would be increased in ntlue and reduced 
in bulk. I coniess to considerable impat.ienee at times when I find district secretaries of 
some and even of great experience appnrcntly valuiTlg crcry .·tatement equally and then adding 
the items together to jilid a total.' 

"Many \\;11 ehare this correspondent's impatience with such arithmetic. ?\en!rtheless, no 
considerable group of social case workers whether in a society to protect children or a 
charity organization society or anywhere else seem to ha"e grasped the fact that the re
liability of the evidence on which they base theil' decisions should be no less rigidlr scrutinized 
than is that of legal evidence by opposing counsel. On the other hand, the tlllestion of ad
missibility, the rules for which wt're framed mainly to meet the a\'erage juryman's lack of 
skill in testing evidence, docs not enter into the weighing of facts liS gathered by nn agency 
al! in whose service are, or can be. trained to this special task. Skill in testing e\'idence, 
as leading to such proof as social workers need, is in no way dependent upon a knowledge of 
the legal rules of admissibility. Social evidence, like that sought by the s<'ientist or historian, 
includes all items which, however trifling or apparently irrele\'llnt when regarded as isolated 
facts, may, when taken together, throw light upon the question at issue; namely, as re
gards social work, the question what course of procedure wiII place this client in his right 
relation to society? Many an item, such as a child's delayed speech, for instance. may ha\'e 
no significance in itself, whereas when considered in connection with late dentition and 
walking and with convulsions it may become a significant part of e\'idence as to the child's 
mentality. Social evidence, then, has an advantage O\'er legal e\'idence in that it can in
clude facts of slight probative "alue. . .. 

"In examining the reliability of evidence, social case work should make its own appli
cation of universal tests; and, coming late to the task. ~hould be able to profit by the ex
periences not merely of law, but of history and of natural science. The various professions 
apply rules of evidence for arriving at truth, each according to its own special conditions. 
The scientist uscs controlled experimentation because he works with material which may 
be brought under complete control. He may, fol' instance, till half of an orchard whose 
physical conditions, soil, grade, exposure, etC., are the same throughout. If the tilled half 
bears much better than the untilled, he concludcs that tilling increases the product of fruit 
trees. When, however, the farmer in the fable digs in his orchard for buried treasure, and 
in place of gold finds his promised fortune in an unprecedented yield of fruit. he probably 
draws no causal inferences whatever. 
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"Should n social worker have the task of Rhowing whether the farmer's labor had paid 
or not, he would get the testimony of the farmer, of his family. and his neighbors as to the 
previous care of the trees; their evidence as to any other measures of improvement he 
might have taken, such as pruning, thinninl;; out. ete.; their recollcction, corroborated by 
governmcntal reports, of weather conditions, pests, etc .• of prcceding ycars. Hc would take 
account of hearsay evidcnce, of persistent rumors, of the gencral appearance of the man's 
farm and home. As a result, the social worker might establish or discredit the value of 
tillage in this instance with a fair degree of probability. 

"SuPposc. on the other hand. some decision in a law cOllrt should turn on the question 
whcther or not it was his tilling of the soil that had brought the farmcr an increased yield of 
fruit. The court would cleal in the main with the same facts as the social worker, namely. 
with the testimony of "itnesses, "ith government reports, or "ith an inspection of the 
premise~; the differenre would be that a rourt would guard "ith scrupulolls care the 
admission of hearsay evidence and would exclude rumors; that it would, in short, hold each 
witness to a responsibility for his statements, allowing him in the main to say nothing of 
whirh his own knowledge was not first-hand. This e\'idence might or might not satisfy the 
court beyond a reasonablc doubt that it was justificd in conrluding that tillage had incrcased 
the farmer's yield. But these restrictions upon evidence are necessary in law because of the 
obligation the judge is under of sifting evidence for a jury who are liable to allow undue 
wcight to items which have small vallie as proof. • . . 

"It is clear, then. that whereas social evidcnce is distinguished from that used in natural 
science by an actual differenre in the subjcct matter, it differs from legal evidence not in the 
sort of facts offered, but in the greater degree of probativc value required by the law of each 

• scparatc ltelll. . • . 
"In short, social evidence may be defined as consisting of any and all facts as to personal 

or family history which, taken together. indicate the nature of a given client's social difficulties 
and the means to their solution. Such facts, when duly tested in ways that fit the uses to 
which they arc to be put, will infiuell("c, as suggested in the preceding chapter, the diagnosis 
of physical and mental disorders, will rcvealunrecognized sources of disease, will change court 
proeedure \\ith reference to certain groups of defendants. and will modify methods in the 
school classroom. To a certain cxtent social evidence is already exerting this influence, but 
the demand for such evidence is likely far to outstrip the supply during this next drcadc. 

"II. The Wider U.,e of Social Et·iclence. Scattered and tentative as they still are, 
the signs of such coming demand arc nevertheless unmistakable; the uses of social 
evidence in the older professions arc beginning to multiply. as the following ilIustrntions 
will show: 

A specialist in the diagnosis of feeble-minder/ness committed two difficult girls to eustodial 
care. largely on the facts supplied him from first-hand obsen'ations by a children's aid society 
as to the characteristics of these girls and of their families. The 'stream pictures' furnished 
in summaries of two case records, covering two years in one instance and nine in the other, 
were his most conclusive evidence. 

"The nature of these I stream pictures' may be gathered from Dr. W. E. Fernald's dis
cussion of the evidence nceded by thc psychiatrist for makin~ n diagnosis of mental defect. 
Some of this evidence, although obtainable by social worker:-. is of ('ourse medical in charac
ter, that is, delayed dentition, late walking, delayed speech, a history of convulsions in the 
first few years of life, the presence of degencrativc stigmata. Much of it, however. is pre
dse1y the slight but cumulative evidence which social workers habitually gather as bearing 
on disabilities; namely, facts of family and personal history with special reference to the 
period of infancy and early childhood. a relatively long continuance of untidy habits (of 
childhood>, the public school grade in relation to age, inahility on the part of the patient 
to apply himscll continuously either in school or in any other occupation \\ithout constant 
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supervision. In some cascs with only slight intelIectual detect, the inability to 'make good' 
socially will bc n deciding factor in the diagnosis. . . . 

"We have also seen in the discussion of Beginnings that the Childrcn's Courts of the 
United Statcs owc their existence to soc:ial workers. These courts supplement legal cridenee 
by social. Not only have the courts corne to rccognize the value of a more liberal inclusion 
of imperfectly relevant evidence in disposing of child offenders; they are growing to feel 
that even the method of gathering this evidence has an influence upon the welfare of the 
child. They believe thnt such investigation should he inspired not by the ambition to run 
down and convict a criminal but by a desire to learn the best way to overcome 11 boy's or 
girl's difficultics. The need of modifying in these courts the usual legal procedure is thus 
commented upon hy }'Iexner and Baldwin: 

'The best interests of the child make it neecssary for the court to consider hearsay nnd 
other evidence of n. more or less informal kind which would ordinarii v under strict rules of 
evirlence be excluded. It is of the utmost importance that the court sh"ould avail itself of just 
tlll1 kind of evidence that the investigator [tIle probation officer} presents. If it should finally 
be det.ermined thnt the laws as drawn do not permit the introdw·tion of such evidence, ex
press provision should be inserted in the statutes allowing its use.' 

"Another court having its origin in necds brought to light by social work is the court of 
Domcstie Uelations, which rnay in time be merged with the Children's Court. It suffers 
at present from inahility to secure and use the necessar~· social evidence. This experiment, 
like many others, will continue to fall short of full usefulness until soeial workers develop 
the diagnostic skill that will enable them to offer to the court authentieated and pertinent 
information. The folJo\\ing is a case in point: 

"A court of domestic relations sentenced a man for desertion and non-support on the 
testimony of his wife. The wiCe then applied to n. charity organi7.ation society for relief 
for herself and four children. The district secretary. assuming that on the faco of it this 
convicted man was good-for-nothing, asked her committee to arrange for assistance to the 
family. It was with reluctance that the secretary at the suggestion of her committee agreed 
to make what she regaded as a superfluous investigation of the man's side of the story. This 
inquiry, however, brought statements from I'mploycrs, formcr neighbors, relatives, ete .. 
which showcd that the trouble lay not with the man, who was a decent enough fellow, but 
with the woman, who was probably mentally unbalanced. Instead of voting relief, there
fore, the (li~triet eommittce asked the judge to release the man. 

" In short, the secretary in question would hardly have bcen qualified to persuade II court 
of the helpfulness of social e\-idence, while she herself WIIS capable of treating an inference -.. -
that as to the man's character as if it were an evidential fact. . . . 

"It would scem that social evidence is beginning to recehoe rccognition. The endeavors 
of social workcrs are bringing to light ways of thinking and doing that pro\·c useful in quite 
other fields. The fact that law, medicine, history, and psychology, in their effort to break 
new ground, have been opening the same vein of truth, shows a growing demand for the 
kind of data that so('ial IJractitioner» gather. The absence of any generally accepted tests 
of the reliability of such c\·idence, however. still kecps this new demand itself ill d~fined and 
unstandardizcd. Personal histories which might appear sufficiently authenticated to II 

shop manager might strike a neurologist a:l inadequate ror condusions, while they would 
certainly be open to objections from a court. Progrcss on the social side of these several 
fields of endeavor will be hastened as social workers subject their own experiences to a more 
critical and searching analysis." 

The treatise above quoted, though a pioneer work, has in a masterly manner 
applied the principles of Evidence to the whole complex field of social case
work. As iIlust.rations of the useful possibilities suggested for this field by the 
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State Court of the decisions of other State Courts. Except in four or five 
States, the opinions are full of citations from other States. Those other 
States' decisions are not binding as precedents; their use tends to unsettle the 
law of the Court that resorts to them. To rely upon a ruling from another 
Court, not in the least binding, is of course to give a quality of optionalness in 
the use of precedents. And so the genuine doctrine of precedents is every 
day undermined by this loo~::: resort to the law of other States. We possess 
all the drawbacks of h'l." lllg 'stare decisis', and also all the drawbacks of not 
having it. 

The immediate causes of this loose practice are mainly two already men-
tioned, the lack of thoroilgh familiarity with the Court's own prior decisions, 
and the facile resort to digests and compilations. 

5. A shortcoming kindred in its nature to the preceding is over-consideration 
of every point of law raised on the briefs. This shows faithfulness and industr~r; 
fm' which we should be and are grateful. But it tends to remove the decision 
from the really vital issues of each case, and to transform the opinion into a 
list vf rulings 011 academic legal assertions. The opinion is as related to the 
meat of the case us a library catalogue is to the contents of the books. This 
is far from exercising the true and high function of the Supreme Court. 

One immediate cause of it is the removal of the Supreme Court on higll, 
away from direct touch with the arena of the litigation. In the great days 
of Erskine, Eldon, Garrow, and Denman, the appellate judges were also trial 
judges. The peculiar American separation of the trial judge from the 
appellate judge has tended to make the latter more and more of a legal monk, 
immured in a Carthusian cell and cultivating his little plot of the law's 
barren logic. But (as :i.\Ir. Justice Holmes has said) "other tools are 
needed besides logic; the life of the law has not been logic; it has been 
experience. " 

One more and a deeper cause there certainly is for this trait, the sub-
stantialloss (temporary, let us hope) of the conception of justice, in contrast 
to :oule of law, as an element in every case. \VIlCnever this conception shall 
be restored to its due place, and judges shall be less timid about mentioning 
the word, this defect will lessen. Read some of the late Chief Justice Fur
man's recent opinions, in the Oklahoma Court of Criminal Appeal, to see how 
judicial law can frankly express itself in terms of justice, when needed, and yet 
maintain the true spirit of law. For the older generation, Lumpkin senior, 
of Georgia, and Doe, of New Hampshire, are good examples. 

6. Finally, another shortcoming is the o-ne-rnan opinion. Of course, no
body knows just how widespread this practice is. And the method of delib
eration and decision of the issue, and of preparation and approval of the opin
ion, differs widely. But even where in name it is an adequate method, we 
believe that (except for a few Courts, and for a few much-controverted cases 
in the other Courts) the opinion is too often intellectually a one-man opinion. 
And that is what we lament. 
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The standard to seek for is that all the law of every opinion should be in
telligently affirmed to be law by e\·ery member of the Court.. If not, it is 
not Court law, but individual's law. And yet the \"Cr,v merit of a bench Court 
is that it shall represent the fusion of all the \·ariant knowledges, experiences, 
temperaments, and talents of fh·e or seven or nine representative leaders of 
legal thought, and thereby shall come as near to being safe and sound as human 
devising can make it. This standard means, for example, that if seven im
portant issues of law are raised on appeal, and if one of them is a supposed 
rule that a creditor, to maintain a bill to reach a fraudulent purchaser from the 
debtor, must first have reduced his claim against the debtor to a judgment, 
then each and every member of the court who signs the opinion sanctioning 
or repudiating that rule must be able to sa~· that he belie\·es it from personal 
familiarity with the sources of law in his State. :\n~·thing less than this 
is intellectually not a full Court opinion. 

That full Court opinions, in this sense, are few, is the strong impression 
given by the opinions themseh·es. The main cause for this state of things 
is one among the complex of causes already mentioned, . the pressure for 
quick despatch, created in part b~· the profession mobbing the appellate courts 
with appeals, and in part by the community's disinclination to gi\·e the judges 
ample time for the personal study of eve,~' case. 

Two supposed shortcomings must now be mentioned, only to repudiate 
their existence or relative importance. 

7. Corruption and political bias. Amidst thc ululations of the demagogues, 
and the suspicions of the lait~·, it is n duty to express a sense of satisfaction at 
the lack of reasonable grounds for complaint on the score of corrupt intent 
and political bias. Few of us can know the hearts of any of the judges, -
whether attackers or defenders. 'Ve must rely for our working estimates 
upon their attitudes as exhibited in their judgments of law upon the facts of 
the cases submitted. Those data give us no right to form any sinister im
pressions. On the contrary, they give us the right to be eminently satisfied, 
and all along the line of the States. Doubtless there are partieular judgments, 
now and then, for , .... hich the hidden motive of one or two judges was either 
a eorrupt subservience to political creditors or a partisan political basis. But, 
in the first place, these instances are negligible in estimating the mass. In 
the next place, they represent (so far as they hU\·e occurred) not a judicial 
shortcoming, but a shortage in the morality of the communit~·; any other 
number of representative lawyers that might have replaced them would have 
contained as many men susceptible to such weaknesses. And in the third 
place, in their effect upon daily judicial justice as a system, they are of small 
consequence relatively to the habitual shortcomings already enumerated. 

Whatever the significance of such instances in popular politics, they should 
not blind us to the great fact that the daily labors of the fifty Supreme Courts 
on the thousands of litigated cases are marked by conscientiousness and im
partiality. 1'00 much dust has been stirred up in public discussion on this 
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issue. Wherever such charges are merited, they can and should be attended 
to on the merits of each charge. But it is unfortunate that the clouds thus 
raised about our judiciary have obscured the study of the real shortcomings 
which habitually deteriorate the system of judicial justice, as a whole and 
every day. 

S. ECOIlOIII ie and claes bias. This is another shortcoming of which much has 
been made of late years. The fact, in some extent, cannot be denied. But the 
question is, What is its significance for the steady qualities of our judicial law? 

In the first place, it was shared with the profession and the community as 
a whole; it was not a peculiar trait of the judicial system. For example, up 
to, say, A.D. 1900, there was not a voice raised to upbraid the judges with the 
fellow-serntnt rule; none of us (virtually) knew any better. 

In the second place, a main occasion for the apparent contrast betweel1 
judicial and public opinion has been the constitutional limitations upon legis
lath'e power, committed to the judiciar;y for protection. This is a peculiar 
gOYernmental function, something outside of the regular system of justice 
in litigation. The issue raised by it is an issue as to the wisest method for 
distributing political powers not an issue as to judicial justice. 

In the third place, any shortcoming in this respect, on the part of the judges 
when allotted that political function, is certain to be corrected by the force 
of public opinion, whenever that opinion has itself been clarified and focused 
and has spread to the incumbents of the bench. Already, indeed, the bench 
is seen, within a kw years, to have become responsive to this public opinion. 
In other words, this shortcoming. being due to the jUdges' convictions on 
matters of general public ('onvictioll, is bound to right itself in due season, 
- whate"er may be the subject of the dews. But the professional, the es
sentially judicial, shortcomings, will never be directI:-' afi'ected by changes in 
current public opinion. They are technical, they concern the judges' way of 
thinking about their own specialty; hence they arc esoteric; and general 
public conviction docs not know about them and does not get at them. 

This is why the shortcomings that are going to remain habitual are more to 
be concerned over. They arc incurable, unless within the profession we set 
about analyzing them and seeking consciously to remove them. And this 
is why the emphasis has here been put upon the six traits alread:-r enumerated. 
They are traits of the judiciaQ' in the core of their professional work, traits 
of their way of doing justice under the law. And they arc blemishes on the 
system, as judged by a standard which our profession is capable of appreciat
ing and accepting. 

(I) The Judicial DeCisions; (B) In the Law of Evidence. What are the 
special traits of the judicial attitude, in Supreme Courts. in their treatment 
of the law of Evidence? We ma,' assume it understood that the solid func-• 
tion of the law of Evidence is to assist the discoverv of truth in trials, while • 
safeguarding the jury from false estimates of evidence, by means of rules of 
exclusion based on long experience in jury trials. 
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1. Enforcement of rules regardless of Dispute over their Need. A cardinal 
shortcoming is the judicial habit of enforcing a rule of Evidence, regardless of 
whether there is any dispute as to the need of enforcing that particular rule 
in the case in hand. The rules of Evidence, that is, are erected into a supreme 
end in themselves. They are not restricted to their sole value, as tools for 
truth. For example, a plaintiff suing on a contract for goods offers a copy of a 
shipping receipt affecting part of the goods. The rule of Evidence requires 
that he should first show loss of the original. His showing does not disclose 
due diligence. The rule forecloses him; the copy is rejected; the proof fails 
for that part of the case. .Meanwhile, the opposing counsel, except for his 
objection, sits silent; the Court never once asks him, " Do ~'ou really dispute 
the correctness of this copy? Is there any woro in it that is falsified?" For 
all that the trial Court or the Supreme Court knows or asks, the copy may 
be exactly correct, and the opponent may have no 'bona fide' doubt at all on 
that point. If so, the rule's enforcement is a vain piece of legal tactics; for 
the sole and acknowledged purpose of that rule is to secure accurate copies. 
If in fact the rule's sole purpose is achieved, it is • functus officio,' ended, for 
that case and that offer. Why use it merely to penalize the party? 

In thousands and thousands of rulings this is and long has been the way of 
using the rules of Evidence. No other applied science in the world uses its 
rules in that way. Suppose an architect were to prepare the data for sinking 
deep caissons in a sand subsoil, and then the driIls should disclose une:\.-pectedly 
that solid rock underlies one-fourth of his building area at a depth of twenty 
feet. Would he go on to order the caissons, wait six months for them, blast 
out the solid rock, and sink his caissons in spite of all? He has got his solid 
foundation without them; shall he needlcssly spend all the time and money 
on them nevertheless? There is only one answer to this for the architect. 
But the judge with his rules of E\·idence doggedly persists in the other answer. 

Of late years, in England and Canada, the system of settling issues before 
trial by a master or judge in chambers, and the general spirit of the Rules of 
Court of 1883, has placed those courts (so we hear) where they should be in 
the present respect. But in the United States no signs anywhere appear of 
such a spirit. Read any brief; read an~' opinion. In vain you search. The 
wrangling at the trial, and the logic-chopping in the opinions, go on pertina
ciously, regardless of whether there is any real basis for dispute as to the fact. 

Wbat is wanted is a principle something like this: A rule of Evidenee need 
not be I1nforced, if the Court, on inquiry of c01l11~el or otherwise, finds that there i,~ 
no bona fide dispute between the parties a.'f to the fact 'which the offered Evidence 
tends to prove, or that the danger agaill~t which the rule aims to safeguard does 
not exist for the case in halld. 

Such a principle, fathfully observed by judges, would clear the air of much 
of the legal malaria now caused by the rules of Evidence. 

2. Trial Court given no Discretion. Another marked shortcoming is the 
Supreme Courts' habit of treating the rules of Evidence as a rigid steel-work 
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invariably applicable in precisely the same way. Thc rules are never allowed 
to bend. The Supreme Court, sitting up aloft, far removed in time and space 
from the actual trial, does not know whether the case was one in which the 
rules might have been ailowed to bend; therefore the rules are rigidly en
forced on appeal, and hundreds of new trials granted accordingly. 

But this is highly academic and unpractical, " as unpractical as the cham
bered abstractions of any professorial dryasdust. Every man of experience 
knows that the rules of Evidence are based on generalities, on broad policies 
of experience, and are meant for t.ypical situations, but for those only. We 
all know that in the application of them, from case to case, the abstract sit
uation, for which they are supposed to be meant, does not necessarily exist; 
it is varied, in the case in hand. And therefore the rule should bend. For 
example, one Supreme Court hilS a rigid rule of thumb, for proving loss of the 
original of a document, that some inquir;v must have been made of the last 
possessor. This is a "ery sensible ruJ.e, a.~ a rule, but to enforce it rigidly with
out exception, as that Court does, is the opposite of sensible. 

Again, the application of most rules of Evidence to the facts depends on 
circumstances so \'aried and so elusive that no appellate court can expect to 
be well possessed of them from the bare record. The trial judge, on the other 
hand, is well possessed of them. Why should the Supreme Court insist on 
including that part of the work in its function? For example, a party desir
ing to use a copy of a lost original must show due diligence in searching for 
the original. This preliminar;r fa.et is best decided by the trial Court. Yet 
in hundreds of opinions the Supreme Courts attempt to repass on that ques-

• tlOn. 
True enough, Supreme Courts are frequently found declaring that the ap

plication of a rule was" in the trial Court's discretion, unless that discretion 
was abused." But mostly, we regret to note, this expression is (as the Span
iards say) mere palaver. For the Supreme Court then goes on to examine 
elaborately the trial Court's ruling, and, as likely as not, reverses it. In 
other words, it is often an abuse of discretion not to agree with the Supreme 
Court, if the latter on its lesser information takes the opposite view. The 
Supreme Judicial Courts of Massachusetts and of New Hampshire, on l1lan~f 
rules, do faithfully relegate their application to the trial judge. In no other 
~upreme Court is any such habitual attitude noticeable. 

What is wanted is a sharp distinction, faithfuJly enforced, between the rule 
of law and its application. On the former the tenor of the rule the 
Supreme Court should determine. On the latter, the trial Court's ruling 
should he final. And for most rules, the principle should also be recognized 
that, for special reasons, an exception may always be made by the trial Court. 

a. Charging the Jury on the Weight of Evidence. Another radical short
coming is the prohibition to the trial judge (outside of the Federal Courts 
and those of a few Atlantic States) to e"''Press his views to the jury on the 
weight of the evidence in the case. 
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This is a large question. Many members of the bar strongly prefer this 
practice. Yet many others are coming to believe that the other and orthodox 
practice, coeval with the jury system itself, is after all the only wise one. But 
here it is desired merely to point out the way in which the present system 
maximizes the weaknesses of the rules of Evidence. 

Those rules are mainly aimed at guarding the jury from the overweening 
effect of certain kinds of evidence. The whole fabric is kept together by that 
purpose. The rules are supposed to enshrine that purpose. Hence, of course, 
when such evidence enters in technical violation of that rule, the apprehended 
harm may be done,.. i.e. the jury may be misled or mis-affected by it, to the 
hurt of the truth. And so, the harm being possibly or probably done, but 
incurably, now that the jury has gone, the Supreme Court can only say, 
" Try it over, with another jury." 

But why use such a cumbrous method? Why not let the trial judge correct 
the possible misimpression by a few words at the trial? In hundreds of in
stances this can be done with entire effect and safety. Take the Opinion rule, 
for example. A policeman, on a murder trial, telling about the bloody hatchet 
he found, is asked, "'Vas it human blood? .. and the answer gets in. " Yes, 
it looked to me like human blood." Instead of ordering a neW trial because 
the jury might give to this layman's guess a value which it does not have, why 
not let the trial judge say to the jury in his charge: "You must not pay any 
attention, gentlemen, to the policeman's notion about the blood being human. 
He knows nothing about the difference between difl'erent kinds of blood. He 
is no expert in blood. You heard chemists here, on both sides, testify from 
their analyses and give their reasons and scientific processes. Decide from 
thcir testimony. Do not mind what the policeman thought." 

Hundreds of petty slips could be amply corrected in this way. But not 
under our present s~·stem. No; the ponderous machine of a new trial must 
be laboriously set going again from the beginning; all the complicated levers, 
cranks, cogs, and wheels must turn once more; and vast effort and tedious 
time again be consumed, all to do what could as well be done by merely 
removing the gag from the trial judge's mouth. 

Anyone who will study the opinions of Supreme Courts can satisfy himself 
that the permission to the trial judge to express his opinion on matters of evi
dence would remove a large part of the supposed harm done by trifling trans
gressions of the rules of Evidence, and would thus remove nmch of the abuse 
of new trials. 

(II) The Law of Evidence; its Faults and its Future. Suppose that we 
were now to change the law of Evidence, at needfui points; what changes 
should be made? 

Before offering a critical summary of such changes, three or four general 
facts must be rehear~led; for perhaps we do not all realize them to be facts, 
and perh!l.ps extreme partisans on either hand will benefit their cause by ('.on
ceding the~. ' 
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1. A complete abolition of the rules in the future is at least arguable, ' not 
merely in theory, but in realizable fact .. They are to-day largely ignored in 
the practice of several important jurisdictions, in the Interstate Commerce 
Commission, in Patent litigation, in Admiralty trials, and in (some of) the 
Juvenile Courts. The extent of this practice, and its significance, has already 
been examined (allte, § 4a-4f). It shows that, in the United States and to
day, justice can be done without the orth6dox rules of Evidence. Whether 
this fact will permanently demonstrate an ability to dispense with the rules, 
remains to be seen. l\Ieanwhile, it must not be taken as a demonstration, 
but merely as a suggestion, that the thing is not so impossible as the Bar 
would have supposed, a few years ago. 

2. To abolish the bulk of the rules now, in the ordinary courts, would be a 
futile attempt. To pass a law (supposing this possible, in the hasty manner of 
our" freak" legislation) would amount to little or nothing. You cannot by 
fiat legislate away the brain-coils of one hundred thousand lawyers and judges; 
nor the tradit.ions embedded in a hundred thousand recorded decisions and 
statutes. And the plain fact is that trials are to-da~r being managed by 
these men and these books, as the living receptacle of the rules. More than 
this, the temperament is there, the temperament in which the rules find 
a solid lodgment and nourishment. The thing has been tried in many coun
tries and in man? ages; and as a reform it has never succeeded (exceptions 
excepted), even when enforced by a powerful government. As an importa
tion of alien law (which is not the case in hand), it has sometimes succeeded, but 
only after a century or more of slow pressure. Anyone who knows our pro
fession from within knows that it would be a vain dream to think of abolish
ing the rules of Evidence, as a system, until all mature practitioners and judges 
now alive had passed into the grave. And in the meantime, since trials must 
go on, a new generation will have been bred into the same system. 

Furthel'more, assuming that the fiat were issued and accepted, the new 
method would have all the risk of an e}','periment only. We cannot be sure 
how it would work. We have no experience except under the present system. 
The present one has some deep roots in the necessities of human nature. And, 
as human nature will go on just the same, can we expect to handle it without 
any rules at all? Certainly as much false justice may be done by a chaotic 
trial as by a chess-game trial. Do we know that our judges and our lawyers, 
as men, and without any rules, will be able and willing to manage the ordinary 
jury trial, in matters of proof, ~s successfully as (for example) the Interstate 
Commerce trials are managed?' 

And so, much as we might wish to try the experiment, and promising as the 
other examples may be, it is futile to plan such a radical change. We may 
as well realize that the change will have to come as a growth, a growth of 
improvement both.in the rl,\\es and in the men. And this is the way in which 
almost aU legal progress, that was progress, has come about. 

3. Most practitioners, 'to-day, are unskilled in the rules of Evidence. This 
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is It hard saying; but those who ought to know report it so unanimously. 
The trial judges know the rules better, but still imperfectly. Is it not star
tling to reflect on the meaning of this? 

It means, in the first place, that the rules to a large extent fail of their pro
fessed purpose. The~' serve, not as needful tools for helping the truth at trials, 
but as game-rules, afterwards, for setting aside the verdict. Xeither law~'er 
knew them well enough to m'oid numerous violations of them at the trial; 
but afterwards the defeated lawyer (having duly emitted It machine-gun fire 
of objections) studied a few of them for the purpose of pointing out on appeal 
his opponent's errors. If the ne\v trial is needed because neither the success
fullawyer nor the trial judge knew the niceties well enough, then by hypothesis 
the system of Evidence failed, after all, for that trial, to accomplish its pur
pose. 

And, in the second place, it means that there are thousands of trials in 
which neither attorney knew enough either to observe the rules' niceties or 
even to point out his opponent's errors, and ~'et a vcrdict was reached which 
satisfied the judge, In other words, owing to ignorance of the rules, they were 
not enforced, and yet justice (presumabl;y) was as well done as if they had 
been enforced. How far this is the fact, no one can know. But the wide
spread ignorance of the rules shows that it l1111St be a large fact. And the 
moral is that we can probably get along just as well without enforcing many 
of the niceties of the rules. 

4. The jury of laymen must be reckoned with. Our system of Admissi
bility is based on the purpose of saving the jurors from being misled by certain 
kinds of evidence. Their inexperience in analyzing evidence, and their un
familiarity with the chicanery of counsel, distinguish them from the judge in 
this respect. As long, then, as the jury system is retained, certain funda-
mentals (at least) in our rules of E\'idence must be retained. . 

To be sure, the jury itself might be abolished. Here we have the examples 
of the Interstate Commerce Commission, and the others, to warrant us in 
supposing that the rules of Eyidence might no longer be nceded. Will it be, 
or should it be, abolished? This is a hard question, nowadays, for some to 
answer; for a few, it is easy. For some of those few, it is easy to answer: No. 

In the first place, no one would think of abolishing jury trial merely to 
enable the rules of Evidence to be discarded. It would have to go by reason 
of its own defects, if at all. 

In the next place, its own defects may be incidental and remediable, not 
inherent. They have never been fully examined with this distinction in mind. 
Some of them are obviously incidental accretions of American practice, and 
are no essential part of jury trial; for example, evasion of jury duty by re
sponsible citizens, excessive challenging, over-nice disqualifications. All these 
have tended to reduce the intelligence of the jury; and a restoration of 
jurorial intelligence (which the change of these practices might effect) would 
render so much the more needless the precautions of the rules of Evidence. 
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Again, the constitutional limitations upon jury trial have prevented (ex
cept in three or four States) any experimenting with a jury system improved 
but not abolished. It will be time enough to flee to our Charybdis, the judge
jurors of fact, when we have sufficiently tested the possibilities of our Scylla, 
the lay-jurors of fact. Till then, it will be wiser to wait. 

We must keep in mind, tIlen, that the modern American jury's defects are 
in large part non-inherent and remediable, and that we have experimented 
very little with its great possibilities of improvement. How, then, can we 
fairly propose its radical abolition? 

With this in mind, and also the \'Ust popular agitation which must inevi
tably precede any radical step, it is safe to assume that jUQ< trial will be with 
us for at least generations to come. If so, the improvement of the rules of 
Evidence must be made with the retention of the jury as a necessary con
dition. 

5. Our system of Evidence is 80und on the whole. 
In the first place, it was and is based on experience of human nature, ... and 

that is saying a great deal for it. It was not created by legislativc fiat, " 
like our Patent law. I t was not dcvised by chambered jurists, like the 
German Civil Codc. It was not (for the most part) founded on anachronistic 
tradition, . like some of our Property law. It simply grew. And it grew 
during the last two centlll"ies, so that its human nature basis is not, in time, 
far enough away to be possibly out of date. 

That human nature i:> represented in thc witnesses, the counsel, and the 
jurors. All three, in their wcaknesses, have been kept in mind by the law of 
Evidence. The multifold untrustworthinesses of witnesses; the eonstant 
partisan zeal, the lurking chicanery. the needless unpreparedness, of counsel; 
the crude reasoning, the strong irrational emotions, the testimonial inexperi
ence, of jurors, all these elements have been considered. Tens of thom;3llds 
of trials have forced them out into the open, where thousands of judges have 
observed them; and their observations have profited by them, in thinking 
out principles and formulating rules. 

All this has not been created out of nothing; it rested on a solid basis of 
expcrience in human nature at tl'ials. And that human nature has not es
sentially changed. The main basis is there yet. The changes have not been 
in the great factors. 

The rules of Evidence, then, are to have at least that presumption in their 
favor which sensible critics always give to the conclusions of e)'''periencc, even 
when all of the data of that experience are not specifically known to the critic. 

In the next place, that human nature, in the same factors, will always be with 
118. Witnesses, counsel, jurors, will continue to exhibit similar weaknesses. 
The trial will always be struggle, revealing nakcdly those weaknesses. And 
there will always have to be some apparatus for testing and checking those 
weaknesses. We can expect to improve the apparatus, but not to ignore the 
weaknesses. And just as long as lllan continues to be a reasoning animal, 
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and to desire to profit in hi.:; narrow personal task by the combined experience 
of others, just so long will trial judges crave and devise generalized rules for 
making some headway through the welter of lies and errors and doubts and 
inferences that is heaped up before them at a trial. 

The lone judge seeks support and relief in these generalized rules. He can
not intellectually avoid it. :Make him (and not the jurors) the judge of facts 
-and he will seek it just the same. For four centuries the fact-judges of 
Continental Europe worked with a s,\"stem of self-devised mechanical rules, 
which they have now for a century repudiated as shackles; but what now seem 
shackles were but thc eft'ort of the helpless human individual, weighted down 
by his responsibility and his doubts, to seek relief in a system of rules. And 
it may safely be asserted that one reason wh~' the modern American trial 
judge (since 1850) has so unduly exalted the" technicalities" of Evidence 
rules is that he is less sure of himself, less strong professionally and tempera
mentall~.c. th'ln his American predecessors and the English judges, and hence 
seeks relief and refuge in the elaborate system of rules of Evidence. 

And so we may as well understand that (for some time to come) the tendency 
to keep a system of rules of Evidence, as a refuge for the judge in handling 
the problems of human nature, \dll be ine.:;eapable. ~--.-. 

And, in the third place, the present rules as a whole are sensible ones. Tak
ing each of them in the big, there is hardly one that is not based on some as- , 
pect of human nature, which needs some such a rule of warning. (Alwa~'s 
the Opinion rule must be excepted; for that was ne\'er ullything but a futilc 
historical bastard.) And, when out of the whole bundle, we select the three 
or four great principles which clash most sharply with the practice of other 
countries, the hearsa~' rule, the dmracter rule, the pridlege against sclf- :' 
crimination' we find that they arc among the contributions of Anglo-Ameri- ~ 
can character to the world's types of justice; they represent deep traits,i, 
bound up with our whole attitude, not to be lightly changed, nor without ; 
changing ourseh·es. ,..- _4 " 

The way we abuse the rules is one thing; but the rules thcmseh'es are quite"\ 
a rlifferent thing. Our abuse of them should not obscure our minds to the ' 
good sense that is in the rules. And the petty details and infinitesimal : 
absurdities to which they ha.\·e been elaborated need not force us to 
disown the substance of their good, any more than the systematic , 
excesses of college athletics oblige us to reject the sound core of physical . 
training for ~'ouths. ---~ 

6. Our judges and our practitiollers must im.prove in spirit, as a prerequisite 
for any hope of real gain to be got from better rules. In the end, the man is . 
more important than the rule. Better rules will avail little, if the spirit of . 
using them does not also impro\·e. -- \ 

Counsel must become less Yiciously contentious, more skillful, more intent " 
on substance than on skirmishing for 11 position. The whole condition of : 
below-par, now noticeable, is here inyolved. It has many symptoms and.~ 
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many causes. Eno1lgh here to note that some of them directly affect coun
sel's handling of the Evidence rules. 

Judges must become stronger and better equipped at the trial bench, and 
more liberal and more justice-seeking on the appellatc bench. The rules 
must be treated only as means to an end; and this cannot be until the men 
on the bench see them in that light and make it a prime aim to treat them so. 
The rule is the complement of the man. The weaker the man, as a dispenser 
of justice, the more the rule is exalted and the stiffer its bonds become. Im
provement of the rules will need more sympathy and intelligence to handle 
them effectively. 

ALL TIlE RULES 1:-< 'fIlE WORLD WILL XO'l' GET US sunSTAXTIAL JUSTICE IF 

TilE JUDGES .-L\"D TIlE COUXSEL IIA ,'E XOT TIlE connECT LIVING ;\[OnAL A'rTI

TUDE TOWAHDS SUBSTAXTIAL JUSTICE. 

And now, with these premises, we ma~' sun'ey the faults and needs of the 
rules of Evidence themseh'cs. 

Faults and Needs of the Rules of Evidence. A. In general. The three 
general defects, running through the whole s~'stem in its use, mainly, not 
so much in its fabric, are: Illjle,ribility, Magnification of Details, and Over
Emphasis on Errors, 

1. Inflexibility. This is a plain enough dee. It is due to the exaltation 
of the rule into an end in it5elf, insiead of a means to an end, viz. a correct 
verdict. 

How can this vice be got at? By applying measures which involve least 
change with most efficicnc,'" These would seem to he three. 

(a) The rules are now enforced, as such, rC[lardless of whether a dispute 
exists in the case in huml, which the ~ulc would serve to safeguard. This 
defect has been already enlarged upon (supra, I, B, 1). To remedy it, a simple 
expansion of the principle of Judicial Admissions will furnish the tool. 

Let the Court decline to enforce the rule if, on counsel's admission, there is 
no need for it in the case in hand; and let the Court require counsel to make 
proper avowals.2 Put in the form of a Code section, this principle might be 
thus phrased: "A rule of Evidencc need not be enforced if the COllrt, on inquiry 
made of counsel, or otherwise, finds (a) that there is 110 bona fide diRpllte between 
the parties as to the fact which the offered evidence tends to prove, (b) or that the 
danger against which the rule aims to safeguard does not e.-ristforthe case in hand." 
This principle may to some seem somewhat loose. But the law of Evidence 
needs a good deal of loosening. 

The principle of J"udicial Xotice can also be liberalized to give simil:lr flexi
bility, as pointed out more full~' in § 2,571. 

(b) The rules, as now enforced, are not left at all to the trial Court's deter
mination, but are defined and applied by the appellate Court. This defect 

1. How the Court should den I with dis- the improvement of Evidence rules is bound 
ingenuous counsel is a large problem, which up with other improvements. 
it5'.!1f also needs attention, This sho;\'s how 
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has already been noted (supra, I, B, 2). The question is how to get at it, 
without abdicating the appellate Court's function of defining the law. A 
fair and workable distinction would seem to be the distinction between the 
tenor of the rule itself (which is the main thing to safeguard), and its appli
cation to the specific offer. This distinction could be enforced in the following 
form: 3 

"1. In all rulings upon the admissibility of Evidence, the trial judge's ruling 
is final and absolute; subject to the following distinctions and exceptions. 

"2. The trial judge is bound to obey the rules of Evidence, and thereful'e 
does not ita,ve discretion, in the sense of determining the admissibility of e\'i
dence by his personal views or changeable beliefs as to what is just. 

"3. The trial judge's determination is not final (i.e. it is subject to the usual 
methods of appeal) in so far as his statement of the tenor of a, rule of law is 
objccted to as an erroneous statement of the rule. 

"4. The trial judge's determination is final, 
"(a) In the application of a, rule of Evidence to a particular offer of evi

dence; and 
"(b) In the finding of a~ly facts preliminary to or otherwise im'olved in 

the application of the rule to the offer." 
If the bench and the bar could stomach this simple dose a mere cxtension 

of the present principle of judicial discretion a vast mass of necdless matter 
would be purged from our s~'stem of trials and appeals. 

HCl'c again, however, we encounter the man-clement ' the need of per
sonal improvement, not merely of better rules. In many (or most?) trial 
courts to-day, and in many (or most?) trials, the typical incident is: Counsel 
A: "Now state to the jury what you thought "; Counsel B: "Object! "; 
.fudge: "Objection overruled! "; Coullsel B: "Exception!" And so far 
as this blind and unintelligible canine snarling and yapping IUay be assumed 
to be an incurable trait, no rule like the above could serve. For, to that end, 
in the first place, both judge and counsel must fmow what rule is supposed to 
apply; and, the rule must be openly stated so as to separate the rule itself 
from its application. Until all court officers improve in knowledge and in 
spirit, no improved law can serve the situation. How disgraccful and de
graded it commonly is, we seldom pause to reflect. And its worst feature 
is that it has dragged down our most accomplished and highminded practi
tioners to employ their talents in this ungentlemanly spectacle. 

(c) The rules are now enforced with o\'er-strictness, on appeal, because 
there is no corrective at the trial to avoid the possible misleading of the jury's 
mind by the violation of the rule. The trial judge being a mere umpire
and a dumb one, at that, as to the jury . the appellate Court feels obliged to 
order a new trial, and thus to vindicate the rule. If the appellate Court could 
have some assurance that the jury had been duly warned of the net value 

! In the writer's "Pocket Code of Evidence", these phrasings have alrcady bcen put forward 
(§§ 49-52). with some comments. 
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of the evidence, it would not feel bound to treat the error as yital. In other 
words, a large part of the sacred inflexibility of the rules, in the appellate 
Court's treatment, is due to the lack of any dependable corrective at the trial. 

That corrective is the trial Court's charge on the weight of evidence. This 
needed remedy has already been outlined (supra, I, B, 3). Enough to say 
here that the abandonment of that orthodox practice, fifty or sixty years ago, 
was one of the greatest mistakes the American people ever made. The sin 
of our fathers is now being visited upon us. And the depressing feature is 
the bigoted alarm which so many good practitioners feel at the proposal to 
revert to orthodoxy. They shudder with the needless dread of the blindfold 
fraternity neophyte who at his initiation extends his arm to be branded with 
_. a lump of ice! And they seem unwilling even to reflect upon the surviving 
example of the Federal system; for the latter's concededly excellent method 
is within everyone's reach to observe in a hundred courts all over the land; 
and yet the conservatives act as though the judge's charge on the evidence 
were something anachronistic and un-American, suggestible only by a revived 
emissary from King George the Third. 

What is wanted is a general return to this safegulird of jury trial, in some 
such principle as this: 

" The judge may e.1:press to the jury, after the close of evidence and argument, 
or from time to time before then, his personal opinion as to the credibility or weight 
of the evidence or any part of it." 

The foregoing three measures, then, al'e both needful and practicable for 
removing the first great defect of our rules, their Inflexibility. 

2. Magnification of Detail.y. This next great defect is hardest to get at. 
It cannot, apparently, be got at directly. You cannot stop the working of 
logic. And if the working of that logic say, of the rule for accounting for 
the absence of an original document before using a cop." leads to numerous 
petty detailed rules, each one unavoidable in logic, the problem of drawing a 
line somewhere and declaring" Here the rule shall stop; it is getting too 
refined and subtle and petty" this problem is practically insoluble, con
sidering the difficulty of reaching an agreement as to a thousand such points 
and as to communicating this agreement to practitioners and judges. 

So the remedy must be sought by indirection. In other words, minimize 
the effect of such details. What specific measure could avail to this end, we 
are unable to suggest. . 

3. Over-Emphasis on Errors. This third defect lits at the doors of the 
appellate Courts. The nauseous and intellectually disgraceful doctrine of 
" reversible error" has too long stained the pages of our appellate opinions. 
Much has been written and legislated against it; and time will bring its com
plete erasure from our records. No more need be said against it here.4 

But a warning should be sounded against futile measures. They are too 
commonly seen in the phrasings of legislative proposals. They commonly 

• Sec § 21 of this Treatise. 
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run: No new trial shall be granted where t~e errors" do not affect the sub
stantial rights of the parties", or "do not cause any manifest wrong or in
jury", or "do not prejudice the defendant ", etc. These abstract terms do 
not bind the minds of those judges who believe that there are vested individual 
rights in the observance of the rules of Evidence. Another form runs: No 
new trial shall be granted " if the evidence erroneously admitted or excluded 
would not have changed the result." But this form, conversel~', is too narrow; 
for it obliges the appellate Court to speculate upon what the jury would have 
done, and this speculation will easily lead to reversals on far-fetched hypoth
eses. The sound form requires the appellate Court to determine accord
ing to what the jury should have done. And more than one Court has gone 
to this length, in these words: "'Ve do not reverse for the error, because the 
verdict rendered is the only one that could have been rendered by the jury", 
or" because we can clearly see that a correct result was reached by the jury." 

We now come to consider the specific rules of Evidence. 
B. Changes in Particular Rules. 
The question is to be asked, for each of the main rules: Should it be aban

doned, or at least be radically altered 1 
The order of topics used in this Treatise may be followed. The three 

main groups are (in Book I, What Facts are Admissible): Part I, Rules of 
Relevancy; Part II, Rules of Auxiliary Probative Policy; Part III, Rules of 
Extrinsic Policy. 

Book I. What Facta are Admissible. Part I. Rules of Relevancy, etc. 
Here we have three groups: Title I, Circumstantial Evidence; Title II, 
Testimonial Evidence: Title III, Autoptic Proference. 

Title I. Circumstantial Evidence. There are here three general controlling 
policies, viz. the avoidance of Undue Prejudice, of Unfair Surprise, and of 
Confusion of Issues. But these policies result in but two main rules, and the 
multiplicity of sub-rules and exceptions is due to the firm instinct of Courts 
to avoid trespassing on these two main rules. One of them is the rule against 
using Personal Character: the other is the rule against using Particular In
stances of External Happenings. 

1. The rule against Character. This appears in two further separate rules. 
One forbids the use of a party's general traits of character, unless exceptionally; 
the other forbids evidencing it, in the excepted classes of cases, by particular 
instances of conduct, unless exceptionally. The former rests on the policy of 
avoiding Undue Prejudice; the latter rests on the same policy, plus those 
of avoiding Unfair Surprise and Confusion of Issues. Are these policies 
sound in the main, as represented in those rules? 

We are convinced that the policies and the rules are sound, in the main. 
(1) The policy of avoiding Undue Prejudice is based on weaknesses of human 
nature which are to-day as obvious as ever. In criminal cases, this policy 
is one of those that mark off the Anglo-American system from the rest of the 
civilized world. Nothing in the French system attracts us to believe either that 
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it is intrinsically better than ours, or that it would be workable in our country 
with our judiciary and juries. Our own rule represents a safeguard against 
a real danger to which the search for the truth will always be liable so long 
as the decision of facts is committed to any but Solomons. The failures of 
justice, now observable in the pursuit of offenders, are not attributable to 
this rule, but to many other and independent conditions. In civil cases, 
the rule is equally needed, especially in personal injury cases, where emotion 
is apt to overpower calm reasoning. What is needed, however, is less fetish
worship of the rule. With the proper safeguards of the judge's charge on the 
weight of evidence, of a sane rule for new trials for error, and the like (noted 
supra), little or 110 obstruction to justice need be apprehended from this policy. 
(2) The policies of avoiding Unfair Surprise and Confusion of Issues are 
much less important, and have been greatly overworked. The dangers they 
are meant to guard against are merely exceptional contingencies. Cast-iron 
rules are not suitable for protecting against such contingencies. Flexible 
rules are here the need. The principle of the trial Court's discretion (supra), 
with the other relaxatory rules above noted, would here furnish ample protec
tion. Most of the thousands of rulings here involved could as well have been 
disposed of by those principles, and need not have cumbered our records; 
while the general principles would have been preserved. 

2. The rule against Particular Instances of External Happenings. Of the 
three great policies above mentioned, here thc second and third are chiefly 
involved, . i.e. avoiding Unfair Surprise and Confusion of Issues. Most of 
the rulings here recorded are far-fetched; many of them were needless ob
structions to the search for truth. The policies are sound enough, .. em
phatically so. The evil has arisen from using the policies as inflexible rules. 
They apprehend merely contingencies. The current application of them is 
just as absurd as if a man rcsolverl never to go out of the hOllse in winter be
cause he feared that he might slip down on the ice; but the sensible man goes 
out, keeps a watch for icy spots, and then steps around them. Here again 
the principle of the trial Court's discrntion would bring almost all of the 
needed relief. Chief Justice Doe's opinions have demonstrated this, once 
for all. 

3. Sundries. There remain the miscellaneous mass of sub-rules which 
are due, directly or indirectly, to the purpose of not infringing on these other 
main rules; e.g. the rules about admitting former crimes as evidence of In
tent, etc. These present a difficult problem. As long as the above main 
rules of exclusion are kept, and no matter how much they are liberalized, the 
task of defining the boundaries will be inevitable. Our best hope is that this 
minor mass of quiddities can be sufficiently taken care of (i.e. to prevent ob
struction) by the general safeguards already proposed the judge's charge 

. on the evidence, the liberal new trial rille, the trial Court's discretion, etc. 
Title II. Testimonial Evidence. This includes three groups of rules, for 

Testimonial Qualifications, Impeachment, and Corroboration, respectively. 
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1. The ~les requiring certain Testimonial Qualifications. Here the sound 
general policy suited to the times is to complete the abandonment of rules of 
exclusion, and to rely upon the testimony itself for criteria of its weight. For 
one reason, the tendency of a century past has been in this direction. For 
another reason, the present lines of definition of the elements which make 
a witness admissible are out of harmony with the teachings of science, and 
have become merely arbitrary. Ko one can maintain that there is in reality 
any such vital distinction as the law now draws between witnesses that may 
be listened to and weighed and witnesses that may not be listened to at all. 

(1) In dIe first place, the few remaining rules of exclusion based on Mental 
Derangement and Immaturity may as well go. They are vain. 

(2) In the next place, the rules, now remaining in some States, excluding 
a person Convicted of Crime, must go. They have been anachronisr.:lS for 
fifty years. They are arbitrary and futile obstructions. . 

(3) In the third place, the rule universally in force (except in four or five 
States) against the Survivor of a transaction with a Deceased Person, must 
go. It is of a piece with the long discarded disqualification of interested per, 
sons. It involves a mass of verbal technicalities, and it shuts out at least as 
much truth as falsehood. 

(4) In the fourth place, the disqualification of Husband and Wife to testify 
on behalf of each other (still presen'ed in a minority of States) must go. 
lt was repudiated sixty years ago in England. 

(5) Finally there is the rule requiring Personal Observation by the witness' 
own senses. This is a healthy rule, no wiser or safer was ever devised. It 
raises the quality of our verdicts, by forcing the parties to seek for the most 
trustworthy testimony. But it needs to be more flexible. It should have 
numerous general exceptions; and it should receive constant exceptions, 
without definition, for casual details, in every witness' testimony, where its 
strict enforcement is pedantic. Here, again, the principle of the trial Court's 
discretion, with the others already noted, would bring most of the needed 
relief. 

(6) The rules for Refreshing and Uecording Recollection are a troubl~ 
some snag. They are based, indeed, on good sense and logic. But the his
toric precedents have left the law much confused; its distinctions are of little 
real importance compared with others which modern science points out but 
the law does not enforce; and the present rules cannot be administered with
out barren technicalities, difficult to master. On the whole, they seem to do 
more harm than good. Reliance on cross-examination would probably answer 
the purpose, together with two or three simple rules that could be retained. 

2. The rules excluding certain modes of Impeachment. As to general con~ 
siderations, it would seem that we overwork certain modes of impeachment, 
and that we underestimate others. ApparentlY, in the Continental coun
tries, little stress is laid on these things, not enough, to be sure. We pos~ 
sess the great sound idea, viz. that you never can tell how credible a witness' 
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assertion is until he and it have been thoroughly scrutinized in every aspect. 
Here modern psychological science confirms our inherited tradition. 

But where we part from science is in overemphasizing certain elements 
and underemphasizing others. 

What we overemphasize is the witness' moral character. It is needless to 
expound here the several details of this fallacy. "No case I Abuse the op
ponent's witness", this anecdotal instruction to a certain counsel expresses 
truly enough the tendency too frequently seen with the mass of trial prac
titioners. Probatively, the cause is seldom advanced, by these methods, as 
much as we think. 

What we underemphasize, on the other hand, is the study of the witness' 
personal equation as to temperament, memory, the bases of perception, etc., 
etc.5 We are satisfied to use a few practical expedients contradiction, 
self-contradiction, etc. without really understanding their probative force. 
What we need, therefore, is to develop the study of testimony as affected by 
these various elements, and to lessen our reliance on the crude bludgeon of 
character-evidence. But this must be a development of the future. 

Now as to the specific rules of exclusion. They hardly need radical change; 
the change should come mostly in the manner of using what is already ad
missible. 

(1) The rule excluding proof of Specific Instances of Misconduct by ex
trinsic testimony does very well; it is based mainly on the sensible policies of 
avoiding Unfair Surprise and Confusion of Issues. The rule allowing such 
inquiries (in all but a few States) on cross-examination of the witness himself 
is a fair rule, when left to the trial Court's discretion, and not dragged up 
needlessly (as it usually is) to become an appellate Court question. 

(2) The rule excluding Contradiction and Self-contradictions, when evi
denced by other witnesses, on "collateral " points is another healthy rule, 
- easy to administer if left to the trial Court's discretion. 

(3) The rule requiring a Prior Inquiry to the witness before proving a self
contradiction is a sensible one; but it is enforced with needless and harmful 
inflexibility. It should have several general exceptions, and should be left 
entirely to the trial Court's discretion. That application of it to documents, 
known as the rule in The Queen's Case, is a lamentable error in logic and in 
policy, long ago discarded in England and some of our States, and should be 
abolished out of hand. 

(4) The rule against Impeaching one's Own Witness is an irritating relic of 
worn-out tradition, a relic of the Saxon days of the compurgation-system. 
It does as much harm as anyone rule in our system. No party owns a wit
ness, and this rule tends to cultivate the too natural features of partisanship 
which must always attend our system of trials. If a witness is unworthy 
of credit, let this be shown up, no matter who first called him. If the counsel 
has been guilty of disingenuous conduct, let the Court deal with him. None 

'See tho collected in the present writer's" Principles of Judicial Prool" (1913). 
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but fantastic reasons were ever put forward for the present rule. As great 
a criminal judge as Chief Justice Furman has spoken in favor of the rule: 
and that obsession, no doubt, is widespread. But it is an illusion, whie]} 
would be dispelled by a short experience under trials without the rule. 

3. The rules excluding certain Jnodes of Corroboration. These seem to be 
more or less futile, and not worth while keeping. What they now exclude 
would not seriously infringe on the policy of avoiding Confusion of Issues, 
and does involve some useful probative material. We know so little scien
tifically, as yet, of the logical and probative bearings of this kind of evidence 
that we can hardly afford to exclude any of it. One kind, in particular, the 
Courts perversel,v shut out, onder the present rules, viz. a witness' identifica
tion of a party when first confronted with him before trial and freshly after 
the event; for the sake of eliminating this incredible perversity, it would be 
a fair bargain to let all these rules go, if that were necessary. 

4. The rules for Partics' Admis.yions should be liberalized. And yet, to 
enlarge their definition would, of itself, probably be of little avail. The 
Courts are to-day looking at this subject through the large end of the tele
scope; the principle looks to them unduly narrow. Their timidity at receiv
ing agents' admissions, in particular, must improve; here the practice of 
courts is far away from the realities of commercial life. The subject, more
over, is to-day loaded with logical quiddities, more or less futile. 

Title III. Alltoptic Profcrcnce. Here we are fortunate in having with
stood successfully the pressure to adopt any rule of exclusion for flutoptic pro
ference at the trial. 

But for proference out of court, i.c. the jury's view of a place or object 
irremovable into court, we are still laboring under a rule of exclusion which 
is so unscientific and so unpractical that to call it childish would be unfair 
to the intelligence of childhood. The still prevailing limitations on juries' 
views come down to us from the technique of feudalism; England herself 
has long shaken them off; but (except in a few States) we remain supine. 
If a sensible man wants to make sure whether a window is broken or a house 
burned down, he puts on his hat and goes out and sees for himself what the 
fact is. But our Courts seem to regard a jury's view as if it were an act which 
would expose jurors to an infectious disease or a moral contamination. And 
all related methods, such as the impounding of an object causing damage, 
or the preparatory inspection of premises b~' witnesses, are equall~' frowned 
upon, so far ri the Conrts' assistance is concerned. One timid Court, for 
example, in tbe case of a boiler explosion, where the common-sensed sheriff 
had impounded the boiler so that proper evidence of its possible defects could 
be timely obtained, pronounced it a wrongful act and made the sheriff liable 
in damages! This whole spirit of impotence must be abandoned. To that 
end, the present limitations of rule must be replaced by the unlimited English 
rule, which goes beyond the halfway measures now in the Codes of California 
and a few othel' States. 
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Part II. Rules of Auxiliary Probative Policy. Many of these are the pecul
iar product of the Anglo-American genius for practicality, and in principle 
are wise and indispensable. A few of them are barren technicalities. A few 
of them are the product of our American distortion of the jury-system, and 
their change would be bound up with other conditions. 

Title J. Preferential Rules. 1. The rule for Producing the Original oj a 
Document, where that original is ~lYailable, is a rule of practical good sense, 
which no one need think of abandoning. And its details have been worked 
out, on the whole, with only rational logic and consistency. It; trouble 
now seems to be that there is too much logic about it, i.e. the mass of detailed 
applications of it form so cumbrous a mass that, though their logical con
nection rua:, be unimpeachable, they are practically unmanageable. To 
apply the details with such minute correctness is not worth the while, in most 
cases. 

This is a hard situation to meet, by mere rule. A few Courts have tried to 
cut the Gordian knot by holding the rule to be not enforceable when the 
document is merely" collateral"; but this, though a move in the right direc
tion, has not been successful. Much could probably be accomplished here by 
the two general principles already noted, viz. judicial dispensation of the rule 
where the parties are really not in dispute over the probandum, etc., and trial 
Courts' discretion in the ruling. 

2. The rule for Calling tlle Attesting Witnes8 has, by legislation everywhere, 
already been reduced to a minimum of obstructiveness; and what remains 
is sound in principle. It Iieeds only an infusion or flexibility, which the general 
principles already noted could presumably effect. 

Title Jl. The Ilearsay Rule. We come here to the greatest and most 
distinctive contribution of Anglo-American law (next after jury-trial) to 

• 

trial procedure. Bentham thought this much of it, and we can afford to con-
tinue in that condction.6 But if it is the greatest and most valuable, it is 
also (like other great truths) overworshipped and overworked, especially 
in its unessential details. The difficulty about it is that it has two principal 
aspects, one of which is vital and the other is not. 

(1) The vital aspect is that we are not to credit any man's as8ertion until U'c 

have tested it by bringing him into court (if we can get him) and cro8s-examining 
him. Now the development of this art of cross-examination, during two 
centuries, is the great valuable contribution of the rule. And modern psy
chological science confirms emphatically this empiric result; for it has shown 
us something of the hundred lurking sources of error that inhere in all testi
monial assertions; and we now perceive that our traditional expedient of 
cross-examination was the inain way to get at these sources of error, and that 
it owes its primacy to permanent traits of the human mind. To abandon 
our insistence on the necessity of this test would be to stU'render the best single 

I The testimonies from various Buthorities. quoted in this Treatise at § 13t17. de!!9fVC peruaal. 
by nny one who doubts. 
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expedient anywhere invented for getting at the truth of controversies. For 
this reason, the abandonment of the Hearsay rule, in this vital aspect, is un
thinkable. 

(2) But it has another aspect. 13~r the rule for a witness' qualifications, 
personal knowledge is required, and the two rules together work out as follows: 
The witness whq testifies about an affra~' between A and B at the corner of 
Broad and 'Vashington streets must have been at the corner of those streets 
where he could see and hear the matters he testifies to. So that if :witness X 
begins to testify abo.ut the affray, and it appears that he saw and heard nothing 
of the affray itself, but merely sat next to Y in a street-car going home and 
heard Y's story of th~ affray, we discard X immediately and insist on having 
Y; because X would be giving us virtually 1wthing but Y's assertion, and we 
v.'iH not accept Y's assertion unless it is made here in court where we can test 
him and it. Now tbus far we are merel~' enforcing the Hearsay rule in its 
vital aspect; i.e. we are refusing to creditY's untested assertion, offered merely 
through X as a mouthpiece, precisely as we should have refused to receive 
a letter written to the judge by Y. But suppose that X, the first witness, 
was actually at the street-corner in issue, and did see and hear the affray, and 
thus is fully qualified with some basis of personal observation for his assertions; 
then, when he launches into his story, we may eAllect to find interpersed in 
it: "As I came up to the corner, I heard the clerk in the drug store shout~ 
'Who threw that stone at the window?' . .. And the boy said, 'There 
come the police.' . .. And when he went off, a man· said, 'Here is the 
knife he dropped', and I gave it to the policeman and said", etc., etc. It is 
at this point that the Hearsay rule is o\"Crworkcd. Logicall~', each one of 
these quoted remarks is a hearsay assertion, and we must exdude it and wait 
till the various persons themselves can bc offered, to tell what thcy saw. And 
yet each one of these remarks has usually a very subordinate or even negligible . 
testimonial value in itself. Their recital does not infringe upon the great 
spirit of the rule. Practically, the rule is not violated, in ninety-nine such . 
cases out of a hundred. And in the hundredth, wl~en the recited assertion 
has yital testimonial value, its utterer ean be had and is in fact ready and is 
put upon the stand, so that the yalue of his assertion can be duly tested; and 
nothing is there really lost for lack of such testing, a,nd nothing is rcall~' gained 
by excluding the first witness' recital of it. Now, the foregoing misguided 
form of application of the Hearsay rule marks the daily testimony in hundreds 
of trials. One result has been to take away all natural straightforwardness 
from the witness' narration, and to break it up into a series of answers to bits 
of questions, framed by inexpert counsel. Another result has been to multiply 
tenfold the time and tedium of a trial. A third result has been to exclude a 
vast amount of useful detail of evidential facts. And, finally, a result ha!; been 
to bring the Hearsay rule into disrepute, by the abuse of this its incidental 
and unessential feature. 

What, then, shall we do with the Hearsay rule? 
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1. Keep it, in its \'ital feature. 
2. In its application to former testimony and depositions, liberalize its 

application. An important measure would be to authorize the prosecution 
in criminal cases to take depositions, an authority now lacking in most 
States; the amount of needless hardship inflicted by the detention of witnesses 
pending trial must be very great. 

3. In its application to extra-judicial assertions, adopt the Massachusetts 
statutory exception for admitting all statements made by persons now de
ceased. This is merely a logical extension of the spirit of the rule; {or the rule 
aims to insist on testing all statements by cross-examination, if they can be; 
i.e. if the person has passed beyond the power of the law to procure him, the 
test may be dispensed with. No one could defend a rule which pronounced 
that all statements thus untested are lCortlzle8s; for all historical truth is based 
on un-cross-examined assertions; and every day's experience of life gives 
denial to such an exaggeration. What the Hearsay rule implies and with 
profound verit~· is that all testimonial assertions ought to be tested by cross
examination, as the best attainable measure; and it should not be burdened 
with the pedantic implication that they must be rejected as worthless if the 
test is unavailable. 

4. For the same reason, all the Exceptions to the rule, now anYlvhere 
recognized, should be liberalized and enlarged, and adopted where not yet 
in force. 

Of the specific Exceptions, only one or two need here a comment. (1) The 
Dying Declarations exception is by some regarded with distrust. There 
seems to be no good reason for this. The distrust seems to be due merely 
to an instinctive overworship of the value of exclusionary rules. Let some 
judges tell us that th~ have actually seen several instances of false dying 
declarations which llave brought an unmerited {ate to innocent men; then 
we shall begin to have some reason for hesitation. But there are no signs of 
any such scientific examination of the subject. (2) The use of Official State
ments, e.g. by certified copies of documents, etc., is burdened unbearably, 
in almost all our States, by a preposterous wagon-load of crude and needless 
statutes, prescribing detailed rules; the broad simple rules of the British law 
al!d of a few of our Stat~s ought to be substituted. And a broad simple rule 
for proof by official certificate should be adopted; the modern extension of 
our administrative system requires some such expedient for proof of hundreds 
of facts never really disputed. We are here lumbering along, as if in our 
ancestors' stage-coach, without any of the modern conveniences and expedi
tious methods. (3) The exception for Stat~ments of a Mental or Physi-· 
cal Condition is n::lW reaching a state of futile intricacy. This is seen chiefly 
in two fields: (a) In personal injury cases, the injured person's statements 
C)f pain, etc., are hedged about with a mass of quiddities. The purpose is 
C)]ain, viz. to avoid letting false claimants impose on jl'ries. The efficacy of 
:he effort may well be doubted; there is a risk of such imposition; but the 
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Hearsay rule is not, and is never going to be, the main means of stopping up 
the risk or of revealing the imposition. Most of the rulings on this subject 
give the impression of being merely rulings upon cards played in a game. 
(b) In testamentary causes, the testator's statements are governed by a 
number of fine-spun rules. They are logical enough; but they let in quite as 
much as they exclude of the utterances that are supposed to do harm; and it 
may be doubted whether, in an issue so subject as this is to the jury's uncon
trollable sense of justice, the Hearsay exception ever affected the result appre
ciably. Sir George Jessel's way of dealing with this class of evidence was, after 
all, as good a way as we can expect to find. (4) The Spontaneous Exclama
tions exception offers a large opportunity for liberalization. The way in which, 
in personal injury cases, the law here puts on blinders for this class of evidence, 
when it comes to investigating the details of the actual occurrence, would 
seem farcical, if we could only stand off at a distance and look at ourselves. 
Jury trial, fine as it is, has a good deal to answer for; but can we censure 
jury trial here, merely because the judges have such an exaggerated tradi
tional fear of the jury's emotions that they, the judges, go daft in shutting 
out the important facts from the jury? 

5. The remaining measure needed is to devise some way of permitting 
qualified witnesses to narrate an occurrence without the exclusion of the 
incidental hearsays. The vice of the prescnt practice is plain enough. But 
to frame a measure which will remove it, while keeping the essence of the 
Hearsay rule, is not easy. 

Title III. Prophylactic Rilles. Two of these call for special comment. 
1. The Oath. At present, the oath needs reconsideration in three aspects. 
a. Although the statutes making the oath optional ought to be re-drafted 

on the lines of some of the more advanced types, there should be no abolition 
of the oath. For its abolition, indeed, there appears to be no demand. Ob
servation shows that the oath is still, or may be made, a real force for veracity 
with the great multitude of persons. 

b. But the administration of the oath is to-day a travesty, a lamentable 
failure, - in most courts, at least. All its solemn compulsion is eliminated 
by the futile, irreverent, and almost blasphemous manner in which it is ad
ministered. Two or three measures, at any rate, would do much to restore 
its virtue. (1) It should be administered by thejuige, not the clerk. (2) It 
should be repeated, word for word, by the witneas. (3) It should be ad
ministered anew to each witness, not once only to a group. And (4) some 
savor of solemnness should be secured for the occasion, in one way or another. 
- All these things can be done ,by the judge without change of law. To the 
judges' indifference, and not to' the oath itself, is mainly due the present in
significance of its function. 

c. The capacity of children to take the oath is still beridden with limita
tions which are inappropriate in principle and futile in practice. The ex
ample of England's statute should be universally followed. 
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2. Discot'eTlI before Trial should be enlarged, by eiearing away almost all 
its present limitations, Here we strike the hidden snag' . and a solid one 
it is of professional tradition. The partisan-contentious system of trials 
is the largest feature of the Anglo-American system, and is It possession which 
we ought not to abandon. Something is said later about this. But we can 
afford to part with its abuses, Onc of them i:'i the gaming expedient of hold
ing one's eards secret until the play is made.7 Of course the consen'ath'e will 
urge that to disclose the eards furnishes the unscrupulous opponent with a 
means to cheat. This is 110 duubt a danger. But the answer is, first, that 
the danger is exaggerated; and, secondly, that the present conditions are so 
wrong that the other risk should now be experimented with; the presumption 
at least has now shifted. 

What specific measures should be used? (a) In civil cases, the rule for 
documents and party's testimony should be enlarged to include all facts, 
whether bearing 011 the npplicant's O\m case or not. (b) The rule for wit
nesses' tcstimony should be made to go equally far. (c) In Fcderal courts, 
discovery in all the foregoing features should be introduced; the Supreme 
Court ha\"in~ shown a lamentably reactionan' attitude on this subject . . ~ .... 
(d) In all courts and all classes of cases, the rule should bc extcnded to in-
clude discovery of premises and chattels. (c) In criminal cases, the defence 
should make dis('O\'ery of its witnesses, equally with thc prosecution. 

But nOlle of these mere rules wi\! help much until the sporting theory 
ceases to dominate in counsel's IIloti\·es. 

Title IT r. Silll plijicfltive Rules. In this field, two rules mainly need at
tention. 

1. The full'S for Order of Presentillg l~L'irlcllce arc in geneml sound; they 
are apparently bettcr (for us) than the Continental rules. But one of them 
is wholly bad, dz. the rule against putting in one's own case on cross-examina
tion. Besides the general demerit which experienee has shown in this rule, 
it has the peculiar fatalit:: that it is the rule whieh apparently thc cl'lldest 
practitioner first learns :l.l!rl nlo::;t obstreperously im'okes, like a little terrier 
with a mt. And the judg<:~s see III to de\'ate it to thc dignity of an Eleventh 
Commandmrmt. l\IoreoYcr, this rule combines with others to gi\'e some 
particularly obnoxious results. It must be abandoned absolutely. 

2. The Opinion rule. 'Yords fail one to express the senseless excesses of 
this rule. The depths of its present inanity, as a rule of Evidence for sensible 
men, and the copious harm done b~' it, arc recorded in the annals of e\'er~' 
trial. Of course, if one cannot sce this, there is an end of the matter. But 
those who cannot see it should at least endeavor to question their own faith 
in the doctrine. 

But how to get rid of it, is not so simple a mattcr to settle. It is insidiously 
mingled with two other rules almost inextricably. 

7 Mr. Sherman L. Whipple, of Boston, has published vigorous denunciations of the pre:ICllt 
method. 
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(a) The rule for c;rpcrt qllalificatioll,~ require:> that on a topie requiring 
special experience the witness must be shown to possess that special e:x-peri
ence. This rule is, of cour::;e, to be kept. But what does the expert then gi\·e, 
as his testimony? It is commonly termed his" opinion." But this" opin
ion" is not what the so-called Opinion rule excludes or lets in. Hence, to 
abolish the Opinion rule docs not affect the abo\·c rule, i.e. the rule that a wit
ness who is not qualified by special experience, where needed, cannot testify on 
that subject. 

(I;) The rule for a witness' lmOlclcdgc by personal obscrmtioll excludes his 
" opinion" in so far as such an " opinion ., ma~· imply merely an impression 
based on hearsay and not personal obsernttion. Hence, to abolish the Opin
ion rule would not mean abolishing this rule. For example, a witness to an 
affray, who merely heard the accused utter a threat the da~· before and 
testifies to it, should not be allowed to answer, "In your opinion, is the 
defendant guilty?" But he should be allowed (the Opinion rule being 
abolished, i.c. the rule prohibiting inferences from observed data), to 
be asked, " In your opinion, was the defendant in earnest when he uttered 
that threat? " 

(c) The hypothetical q1lestion, which figures as one of the overworked tech
nicalities of present practice, is not a result of the Opinion rule, but of the 
aboye rule (b). Hence, to abolish the Opinion rule does not mend this part 
of the situation. Medical men who have experience of the \vitness-stand 
resent with initation the hypothetical question. Yet the necessity for it is 
plausible; and the medical man's disappro,·al of it merely shows how 
distinct are the (,onditions of a jury trial and a medical prescription. 
But what can be done to remedy the abuses of the h~·pothetical question? 
Several minor measures would assist; but to e:x-plain them would be out 
of place. 

In sum, What specific measure would eliminate the Opinion rule, while 
preserving the other rules that ought to be preserved? Something like the 
following would perhaps serve; note that any such measure must contain 
within itself certain educative (as it were) phrases, which would point out 
how much was remoyed and how much preserved: 

" An inference or opinion may always be stated by a. witness; irrespec
tive of whether 

"(a) the data upon which the opinion is based are or are not capable of 
being so stated by him in words that the tribunal is equally capable of draw
ing the inference; or whether 

"(b) the data are or are not stated by him before stating his inference; 
or whether 

"(c) the inference involves the very subject of the issue, or one of the issues, 
before the tribunal; 

" Provided that the trial judge may in his discretion exdude testimony 
invoking an opinion or inference, 
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"(1) Whenever the topic is one which requires special experience for draw
ing the inference, and the witness is in the judge's estimation not so qualified; 
or 

" (2) Whenever the witness has not had adequate personal observation of 
any data from which such inference might be drawn; and 

"(3) Except that in t~e latter case the judge may permit the inference to 
be stated if the data are stated hypothetically to the witness and if he is quali
fied by eAllerience to draw inferences on the subject." 

However, if the present tangle cannot be successfully abated by the above 
or some similar rule, then we need not hesitate to cut at the root and to abolish 
the bad and the good together. Nothing here could be worse than the 
present state of things. 

Among the special applications of the Opinion rule, two or three may here 
be noted. The rule against an opinion as to safety, care, reasonableness, 
etc., is one of the most obstructive, and could easily be cut out, by itself. The 
rule against an opinion to character is one of the most obvious violations of 
common-sense, an aberration, too, from historic tradition; it can be set 
right without attempting to solve the rest of the problem. The rule about 
handwriting testimony is mingled with other rules, but can also be set right 
without attempting the whole problem; the English statute, already adopted 
in a few States, makes a good rule-oC-thumb. 

Title V. Quantitative Rules. Here the several rules call for distinct treat
ment. 

1. The rules as to Required Numbers and Kinds of Witnesses are in theory 
unsound. When our judges resume their rightful control of trials, and when 
the judge's charge on the evidence is restored, we can afford to get along with
out most of these rules. Nevertheless, in the meantime, their vagaries do 
relatively little harm. Regarded as cautions of experience for judge and jury, 
they are (virtually all) wise and useful. Regarded as rules of the ritual, to 
be literally recited by the trial judge and technically enforced by the appellate 
Court, they degenerate into futilities. A few of them have crystallized into 
needless details. A few of them are a favorite theme of quibbling for some 
Courts. But on the whole, there is no fault to be found with their general 
wisdom. 

2. The rule for Verbal Completeness is a sound rule, needing only that 
general liberalization of administration which aU our rules need. 

3. The rules for Authentication of Documents represent one of the most 
vital and creditable features of our law. Probably no other single rule, ex
cept the Hearsay rule, is so useful a safeguard against the frailties of human 
credulity. Experiments conducted over some years 8 have shown that jurors 
of the most intelligent class need these safeguards. Here, as elsewhere, a 
more liberal administration is needed. The chief application needing defi
nite improvement of rule is the exception for authentication by official seal; 

8 In the writer's Jnw school CJ 0 8'JCB. 
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hundreds of useless statutes cover this rule with needless and variant details; 
a simple statute of the English type should replace them. 

Part III. Rules of Extrinsic Policy. This is one of the fertile places for 
misguided growths in the law of Evidence. Judges consider too little that 
this group of rules frankly aims at no purpose of reaching truth in trials, but 
deliberately stifles truth; and does so by setting up some other policy, O\'cr 
against the search for truth, as more needful and deserving of protection, for 
the time being, at the expense of truth, If judges thought oftener of this, 
they would oftener ask themselves whether this other policy really is more 
needful and deserving of protection, and whether the rule does really give 
enough such protection as to he worth while. Some such reflection would 
have avoided most of the excesses now noticeable in the details of these 
rules. 

Title I. Rules of Absolute Exclusion, Here only one rule has found even a 
partial lodgment, and in a few Courts only; but there is a disposition there to 
give it undue homage. The remarks at §2183 of this Treatise will here suffice. 

Title II. Rllles of Privilege. Here may be seen excesses, all along the line; 
and yet all but one or two of the privileges are sound at the core, 

1. Sundry Privileged Topics. We are fortunate in being burdened with 
few of these. The ancient one for the party-opponent in civil cases has now 
gone by the board; except that it remains, in most jurisdictions, in its appli
cation to the party's chattels and premises, and in a few jurisdictions, in its 
application to the party's person. It ought to be completely eliminated. 
It is merely another feature of the sporting theory of justice. 

2. The privilege for .A11ti-Marital Facts has gone in some States, in civil 
cases; most States retain it for criminal cases. Its retention is a piece of 
comprehensible but quite misplaced sentimentality. 

3. The privilege for Self-Oriminating Facts is at last brought to the bar to 
defend itself, for the first time in more than two centuries. Positive signs 
of unfaith in it are visible, even in our own profession. But we hope that it 
will be acquitted, or at least placed on probation and given a warning to re
form. It has for a long time been conducting itself as an undesirable citizen; 
but the question is whether the community does not need its talents, in spite 
of its past misuse of them. The significant fact that a congregation of lawyers 
and criminalists in Wisconsin has deliberately proposed to remove the con
stitutional regis which protects it should at least force a full and frank con
sideration of its case by enlightened professional opinion. But we see no 
reason to alter the views expressed on its behalf in § 2291 of this Treatise. -
The possible details of reformatory measures would here be out of place. 

4. The privilege for Oommunications between Attorney and Olient plays only 
a small part in the decisions, although of course it excludes a vast mass of 
evidence. Over against some recent arguments for its abolition,9 we still 

9 Mr. Sherman L. Whipple. of Boston. in addresses before the Connecticut and the 
Florida Bar Associations. 

143 



§ Sa SHORTCOMINGS, AND FUTURE, OF THE RULES [CHAP. I 

believe in the adequacy of the arguments for its retention (set forth in § 2291 
of this Treatise). 

5. The privilege for Marital Communication.y is Jess strongly defensible. 
And yet its obstruction to evidence is comparath'cly little. What it needs 
is some flexibility; the trial Court should here have liberty of discretion to 
make exceptions. But also it needs to be treated as a mere privilege, i.e. 
optional when claimed by the spouse. Most Courts erroneously treat it as 
an absolute rule of exclusion. 

6. Juror.~· Communications belong really under the Parol Evidence rule, 
applied to the solidity of verdicts, and need not be here considered. 

7. The privilege for Official Secrets makes relatively little obstruction; but 
it contains the germs of a vicious growth. It has only two or three legiti
mate appiications; and it should be watched, to prevent its spread to 
noxious possibilities. . 

8. The privilege for Communications between PhY8ician and Patient is sound 
enough for an occasional and narrow application; but its illogical and in
discriminate extension has made it one of the most farcical measures of need
less obstruction. In three principal classes of cases wiII cases, insurance 
cases, and personal injury cases it is to-day nothing but a powerful joker in 
a pack of cards, to be slapped triumphantly on the table whenever the game 
is going against one. Some judges in appellate Courts treat it with a respect 
which is simply incomprehensible. That any sensible system of trials should 
have so long retained in its law so discreditable a rule of evidence will some 
day be difficult to believe. . 

Book II. By whom Evidence must be Presented. Two general topics here 
deserve attention; 1. the contentious system in general; 2. tlle burden of 
proof between the parties, and the specific presumptions. 

1. The Contentioll.Y Sy,stem, in general. A good deal has been heard, of 
late, against our" contentious" system of trial procedure.10 The word carries 
with it a. derogatory argument. But we must distinguish, of course, 
between general "contentiousness 1/, which is a fault of behavior, and 
"contentious procedure", which merely denotes the scientific fact that 
our system relies upon the IJartie8, not the judge,' to search for evidence and 
to present it, each in rivalry with the other. The former may be merely 
a remediable abuse, separable from the system itself; the latter may be a 
sound principle. 

And in inquiring whether the procedural principle be sound, we must re
member that it is a characteristic and historic feature of our system. It 
stands in emphatic contrast to the Continental system. Nothing is more 
interesting than the history of the rise and development of the inquisitorial 

• 
10 Mr. Whipple. of Boston, in the addresscs Mr. Abram Adelman. of Chicago, in the 

already cited; Mr. Herbert Harlcy, of Chicago, Journal of Criminal Law and Criminology. 
in Bulletins of the American Judicature So- V, 654, 663; Mr. Wesley W. Hyde. of Grand 
cie~y; Mr. R. S. Gray, of San Francisco. and Rapids. in the lIlinois Law Reviow. VIII. 230. 
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system,ll which now dominates on the Continent. The examining judge and 
the trial judge, in that system, seek before trial, and adduce at the trial, the 
bulk of the evidence; 12 and the parties' counsel, in this part of the litigation, 
act mainly as vigilant guardians. That system, too, has had its excesses, -
and the very name" inquisitorial" carries in our language a repulsive flavor, 
due to those long past exceSses. So that the ultimate question is not whether 
our system exhibits abuses; but whether our s~'stem, without its abuses, is 
better for us than would be the other system, without its abuses. 

The world has had plenty of experience with both s~'stems, and the inquir~' 
is at least open. Here it is desired merely to point out that the problem is an 
historic one of contrasting systems, and that to change our system is a. much 
more radical thing than to remove the abuses. 

Our system indeed will have a good deal to say for itself, when the time 
comes. It is intrinsically quite as efficacious as the other to "beat and boult 
out the truth" (in Sir Matthew Hale's quaint phrase). It is much better 
suited to the traditions of our bar and to the temper of our people. I t is much 
better suited to the spirit and training of our judiciary. Indeed, an~' other 
system, for us, is inconceh'able, unless timcs and manners change radically. 

But, obYiousI~', our system has been hard ridden. Its abuses of adminis
tration are multiple. Here, howe\'er, we are concerned only ,dth rules of 
law. And the one notable improvement needed is that judges should re
member that they p08se88 the lawful power to summon witnesses and to ex
tract testimony. 13 

In both these aspects there has long been noticeable a dangerous tendency 
to forget the dignified and potent traditions of our law: 

(1) That the trial judge has the power to ,yelect and 8ummon and place on 
the stand a witne8s not called by the parties, has never ceased to be our law, 
although the practice is now with us rare. But that a modern court could 
go so far (post, § 2484) as to hold that a statute applying this power in a cer
tain class of cases is unconstitutional, would have been incredible, if it had 
not come to pass. One decision in one State does not bulk large. But in 
its revelation of the possibilities of contemporary appellate aberration it is 
an enormity. Practice and custom have already gone far in reducing our 
trial judges to the position of mere umpires; but for the judiciary to confirm 
this result irremediably by invoking the Constitution, thus to seal their own 
abdication of inherent and essential powers, is an event of disquieting omen. 

(2) That the trial judge has the power to elicit evidence by que8tion8 to a 
witness, has also never (apparently) been doubted in Jaw.14 But in practice 
our appellate Courts are constantly rebuking our trial Courts for putting 
such questions. The ostensible ground for this is the infringement of the 
(bad and unhistoric) statntoryrule against the judge's expression of an opinion 

\I Esmein's History of Continental Crim· 
inal Procedure. passim (Continent:U Legal 
History Series. 1914). 

12 Subject to modern modifications. eepe
cially in ch·iJ cases. 
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on the weight of evidence. But this enforcement of the latter rule would never 
have been carried so far if the appellate Courts had been possessed of a proper 
respect for the trial judge's power to elicit evidence. The a.ppellate Courts 
would have seen to it that this power duly held its own against the encroach
ments of the other rule . 

So that in this field there is much lost ground to be regained. The means, 
however, must be more a change of appellate temper than a change of rule. 

2. The Burden of Proof between the Parties. So far as theory goes, the old 
confusion here reigning promises soon to be dissipated. The enlightening 
influence of Professor Thayer's writings can be seen breaking through in many 
quarters of the judicial heavens. An improvement of terminology would 
ultimately be needed. But we could be satisfied to see the general enlighten
ment impending. 

Nevertheless, in practice, the specific rules for burden of proof make upon 
us the impression of vain logical verbalitics, on the whole. They are, 
inherently, artificial methods of controlling the mind's operations. And 
when applied by a judge in a form of words which the jury is supposed to put 
to use in the privacy of its chamber, they are unlikely to have the supposed 
effect, or indeed any effect, when they are more th.an the simplest rules 
of thumb. Comparing the amount of judicial thought expended upon them, 
they are probably the least worth while part of the rules of Evidence. 

And yet they have a necessary place, and they are intrinsically sound 
enough. What to do with them, is a hard question. But it would be in
teresting to test them empirically, i.e. by asking one hundred trial judges 
whether they have ever observed that these .rules had the:r designed effect 
upon the jurymen's decisions. 

The foregoing dubitative remarks do not apply to these rules as rules for 
the judge, i.e. in so far as the judge rules as matter of law, e.g. against a plain
tiff for insufficient evidence, etc. Here there seems no reason to doubt the 
excellence and efficacy of the present system. No doubt the same general 
need of liberalization is found in this field as elsewhere. 

Book III. To whom Evidence must be Preeented. Here the main place 
for improvement is the statutory rule against the judge's charge on the evi
dence. Enough has already been said as to this bad feature of our modern 
procedure. But much more will have to be said, in many quarters, before 
our profession can be awakened from their delusion in its favor, and induced 
to abandon it. 

Book IV. Of what Facts no Evidence need be Presented. Judicial Notice 
and Judicial Admissioll.5 are the two titles or rules under this head. Both 
of them are beneficent devices, and the prime need is that they shall be ex
panded in rule and used oftener in practice. Something is said elsewhere 
to illustrate this (post, §§ 2571, 2597). The newly-minded judiciary, 
when it develops, will find these to be two of the most useful tools in 
our system. 
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In closing this critique of our present system, let the following serve as 
suggestions collateral to the whole of it: 

1. General denunciations against the system, and general denunciations 
against reform of it, will do little service either way. A great national and racial 
system cannot be easily set aside; and its historic growth indicates that it 
has at least some right to exist, as it is and where it is. What is needed rather 
is detailed study and concrete criticism. The specmc rules must be tested, 
in their original purpose, their workings, their fitness to survive under present 
conditions. Complete and long-continued discussion, by men of varied ex
perience, along the lines here sketched in this Preface, would ultimately bring 
an intelligent consensus as to the parts to be preserved or emphasized and the 
parts to be modified or cast offY 

2. In any proposals of improvement, the proposer must sooner or later 
come down to a draft of words. And until he has tried to fra!tle the words 
for his proposal, he cannot be sure that he has himself grasped it, either in its 
extent or in its practicability. To sec poor results around us, and to assume 
publicly the attitude of reform, may signify both intelligence and courage. 
But it does not signify what is to be the tenor of the proposed reform. And 
until that tenor is revealed, we cannot say whether it is either desirable or 
feasible. All who have had experience with proposed legislation are aware 
of this. And their e~:perience has taught them that there is often a large 
and sometimes impassable chasm between the abstract idea of a reform and 
the concrete words which must enact it. These comments are offered to 
those who have in mind the reform of any substantial part of our system 
of Evidence. 

3. No reform of rules of Evidence will ever of itself, i.e. as an imprOVed 
rule of law, accomplish much in promoting actual justice. It may remove 
an intellectual error from our records. And it may of its own force effect • 
some good for some time. But on the whole its effect must depend upon 
its surrounding conditions and their coincident advancement. The adminis
tration of justice, being a human affair, is not unlike the human body. The 
perfect operation of anyone organ is dependent more or less on the general 
conditions of the rest of the body. And the system of Evidence is dependent 
upon procedure in general, upon the organization of courts, upon the per
sonnel of the judiciary and of the bar, upon the human nature of witnesses, 
upon the grade of services rendered by juries, and upon the temper of the com
munity in wanting and supporting a high and intelligent standard of justice. 

Let us therefore expect that the system of Evidence. on the whole, will· 
most readily improve when the men who administer it also improve and the .. 
system of justice as a whole advances. Sound rules of Evidence. in short, 
are as much a symptom as a cause of better Justice. 

11 Thc Committt'c organized (1922) by the the law or Evidonce will doubtless make userul 
Commonwealth Fund (~ew Vorl. City) ror recommendations. 
discussion and propos:U or improvemcnts in 
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BOOK I 

WHAT FACTS MAY HE PRESENTED AS EVIDENCE 
( ADMISSIBILITY ) 

INTRODUCTION 

GENERAL THEORY AND PROCEDURE OF ADMISSIBILITY 

CHAPTER II. 

1. General Theory 

§ 9. The Two Axioms of Admissibility; 
I. None but Facts having Rational Pro
bative Value are Admissible. 

§ 10. Same: II. All Facts having 
Rational Probative Value are Admissible, 
unless some Specific Rule forbids. 

§ 11. Classification of the Rules of Ad
missibility: Relevancy, Amdliary Probative 
Policy, and Extrinsic Policy. 

§ 12. Distinctions between Relevancy 
and Admissibility; between Proof, or 
Weight, and Admissibility. 

§ 13. Multiple Admissibility; E,idence 
applicable to more than one Purpose. 

§ 14. Conditional Admissibility; Evi
dence admitted pending Subsequent Proof. 

§ 15. Curative Admissibility; Prior In
troduction of Inadmissible Evid~nce, as 
Estopping from Subsequent Objection to 
other Inadmissible Evidence. 

§ 16. Judicial Discretion as applied to 
Admissibility; Distinction between Discre
tion and Unappealable Rulings. 

2. Procedure in Questions of Admissi-
bility 

§ 17. The Olier of Evidence. 
§ 18. The Obi' ection. 
§ 19. The Ru ing. 
S 20. The Exception. 
§ 21. The Judgment of Error; Material

ity, and New Trial. 

1. Goneral Theory 

§ 9. The Two Axioms of Admissibility; I. None but Facts having Rational 
Probative Value are Admissible. The modern svstem of Evidence re&ts upon -...","" .. ..~- -,,,,,,,,,. " 

t~o. a~oms. Thes,e,underlie its whole structure. -. Implicitly, but nonetFie 
less actually and positively, recognized in the practice of the courts and in 
the utterances of the judges, they were first distinctly formulated by the great 
master and expounder of the history of our law of Evidence. The first is this: 

I. None bllt facts having rational proba,tive value are admissible. This prin
ciple is indeed' axiomatic; for any system of Evidence purporting to be rational. 
It assumes no particular doctrine as to the kind of ratiocination implied,
whether practical or scientific, coarse and ready or refined and systematic. 
It prescribes merely that whatever is presented as evidence shall be presented 
on the hypothesis that it is calculated, accordinri to the prevailing standards 
of reasoning, to effect rational persuasion: 
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, .. Prj).~urnPtig_~!!...!lp..Ii __ t~~. J......!l'!. oLIl~j~~n~",", 
lIry_Trials", 3 Harvard Law ne\'iew 143 4 id. 156: 1 "There is one 

" ' ..... ___ , .... _. __ • __ , -, ••• __ n •• 

precept to be mentioned, which is not so mlldj a rule of e\'idence 3S a presupposition 
involved in the very conception of a rational system of evidence as contrasted with the 
old formal and mechanical systems, viz., that nothing which is not supposed to be rele
vant, i.e., logically probative, shall be rec('ived .... Reasoning, the rational method of 
settling disputed questions, is the modern substitute for certain fonnal and mechanical 
tests which flourished among our ancestors for centuries, and in the midst oC which the 
trial by jury emerged. \'11en two men to-elay settle which is the • best man' by 3 prize
fight, we get an accurate noticn of the old Germanie trial. Who is it that' tries' the ques
tion? The men t.hemselves. There are referees and rules of the game, but no determina
tion of the dispute 011 the grounds of reason, by the rational method. So it "'as with 
'trial by battle' in our old law; the issue of right, in a \\Tit of right, including all elements 
of law and fact, was 'tried' by this physical struggle, and the judges of the Common Pleas 
sat, like the referee at a prize-fight, simply to administer the procedure, the rules of the 
game. So of the King's Bench in criminal appeals; and so sat Richard II at the trial of 
the appeal of treason between Bolingbroke and Norfoll., as Shakespeare represents it 
in the play. So of the various ordeals; the accused party 'tricd' his OWII case by under
going the given requirement as to hot iron, or water, or the crumb. So of the oath; the 
question, both law and fact, wns 'tried' merely by the oath, with or without fellow-swearers. 
The old 'trial by witnesses' was a testing of the question in like manner by their mere 
oath. So It record was said to 'try' itself. And so when out of the midst of these methods 
first came the trial by jury, it was the jury's oath, or rather their vcrdiet, that 'tried' the 
case. How this mode of trial came to swallow up the others, and then to lose its chief 
features. and become shaped into an instrument of our modern purely rational procedure, 
is a long story, and is not for this place. But as we use the phrase 'trial' and 'trial by jury' 
now, we mean a rational ascertainment of facts, and a rational ascertainment and appli
cation of rules. What was formerly tried by the method of force or the mechanical follow-
ing of forms, is now tried by the method of reason." . 

This notable passage fitly expresses the marked spirit of our law of Eddence 
for the last century and a half, . that is, since the beginning of our conscious
ness of it as a system.2 From the time of Erskine's eloquent, if rhetorical, 
pronouncement, that" the rules of Evidence are founded in the charities of 
religion, in the philosophy of nature, in the truths of history, and in the ex
perience of common life", 3 the emphasis on their rationality of method has 
been an increasing one. The rules of Evidence, said the early Pennsylvania 
Court, " are founded in reason and good sense"; 4 and such utterances typify 
the general spirit of the modern administration of the law. 

Among the innumerable indirect effects are to be noted the rules directed to 
prevent the jury from substituting passion and prejudice, instead of reaSOll
ing, as the foundation of their conclusion (post, § 1904); and the doctrine that 
even the Legislature cannot establish a rule of decisioll which will deprive 
the Judiciary of its power to investigate the facts by rational methods (post, 
§ 1353). 

§ 9. I These passages were substantially to in even the most developed stage of the 
reproduced by the learned author, in 1898. in Roman procedure: Quintilian, De Institutione 
his Preliminary Treatise on E\'idence, ~§1J .. !!l§... Oratoria. b. V, c. VII. 

t It would seem that" divine testimol\les" • 1794, Hardy's Trial, 24 How. St. Tr. 966. 
from responses, oracles, omens, augurs, dream· 'Yeates and Smith, JJ., in 1803, in Gal-
interpreters, or astrologers might be resorted breath v. Eichelberger, 3 Yeates 515. 
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The resort to irrational methods, however, persisted sporadically in our 
history till a more recent date than we arc accustomed to suppose. Trial by 
eompurgation oath (or wager of law) was not forJl1all~' abolished in England 
until 18:33.5 Trial by duel (or wager or battle) was not forbidden by law 
until 1819, and at least two instances of its recognition had occurred since 
1800.6 Trial by ordeal (of water, fire, and the like), howe\'er, was longest 
and hardest in dying. J t had, to be sure, no longer been formally permitted 
in the English ro~'al courts after the ecclesiastical law forbade it in 1215.7 

But it rested on a deep-rooted superstitious instinct which from time to time, 
in rude and popular justice, attempted to invoke it, It is certain that in the 
WOOs the corpse-touching ordeal (which seems to be the most persistent of 
superstitions) was judiciall~' recognized on many occasions as probative; 8 and 
in the 1800s, in certain of the rural communities, it has been recorded even 
since the middle of the century.9 N'o doubt these tests, as they still linger in 
popular beliefs, are entitled to be used indirectly in eyidence, that is, as 
indications of a guilty consciousness when the test is refused (post, § 275); but 
this is a different thing from giving them an intrinsic probative force: 

• Thayer Preliminary Treatisc on E\'idence, 
34; in this treatisc the history of all the 
earlier mode8 of trial is set forth, 

• Thayer. ib. 45; 1817. Ashford I'. Thorn
ton. Woodall's Celebrated Trials. I. 39; 40 Hans. 
ParI. Deb. 1203-1207. 

7 Thayer. ib. 37; Pollock &: Maitland. Rist. 
Eng. Law. II, 597; 1679. Ga\'an's Trial. 7 
How. St. Tr. 311. 383 (the defendant. a Jesuit 
charged in the Popish Plot. invoked the old 
custom and law" for the prisoner to put him
self upon the trial of ordeal. to e\-idence his own 
innocency"; L. C. J . North: .. ". p have no 
such law now"; and the Court treated thc 
request as a mere trick). 

• 1629. Hcrtfordshire Murder. 13 How. St. 
Tr. 1325 (the accused persons were tried on nn 
appeal before Sir Nicholas Hyde. Chief Justice. 
and Sir J, Maynard reports that" because the 
e\'idence was 80 strange. I took exact and par
ticular notice; the minister of the parish. and 
his brother the minister of the adjoining parish. 
deposed (and their statement was apparently 
rccei\"ed without objection) that the four de
fendants had been taken to the exhumed bod.\· 
and required each of them to touch it; and 
when a certain one touched it. a sweat came out 
on the body. the color changed. the e~'es 
oponed. and the finger dropped blood upon the 
ground "); 1688. Standsfield's Trial. 11 How. 
St. Tr. 1371, 1387. 1393. 1403. 1417 (in Scot
land; at the eX!lmination of a corpse two dars 
buried. the defendant touched it in helping; 
and the effusion of blood that followed wn.~ 
treated as evidence. and it was argued by 
counsel that "God Almighty himself was 
pleased to bear a share in the testimonies which 
we produce"; this case is also all uded to by 
Seoi.., in the .. Fair Maid of Pert h "). 

So too the witchcraft cases invoh'ed similar 
creduIities; 1702. Hathaway's Trial. 14 How. 
St. Tr. 639 (indictment as an impostor and 
cheat of one who claimed that a spell had taken 
away his powcr of swaIlo~-ing; c\'idence was re
ceivcd for him of his expectoration of pins. etc. ; 
but L. C. J. Holt made the issue for the jury 
his sanit~,. and not his be\\;trhment; the de
fendant was found guilty. and this trial is said 
to have checked the offering of such super
stitious e\·ideJlce). 

In th Athenian Mettury, II periodical 
printed hei-ween 1690 and 1697 (selections re
printed as the Athenian Oracle. rc-cdited by J. 
Underhill. 1892. in the Camelot Series), ap
peared II. parngraph on corpse-bleeding. as to 
which the editors assert: .. Legislators ha\'e 
thought fit to authorise it and use this trial 
as an argumcnt at least to frighten. though 
'tis no concIush'e one to condemn th~m. Yet 
we grant that mmw murders hl1\'e heen found 
out by it" (p. lOS). In anothcr passagc. after 
an account of some trials for \\;tchcraft in 
Hl!l2. where the cold-watcr test was used. the 
corrcspondent qUl'rics (p. 123). " Is it lawful to 
attempt the disco"ery of witches by swimming. 
lind how far is it nn c\'idence against them?" 
To which the editor answers that "such sort 
of examination by swimming etc. is utterly 
unlawful. and a breach of the fifth command
ment." E\'identIy the law and the custom 
were jUst coming to be heterodox in this 
period. 

• 1892. Lea. Superstition and Foree. 4th cd., 
367; for oUwr m,)dern instances. see Brownc's 
Hi~tory of Maryland. 179; Bentham. Judicial 
Evidcnce. h. V. c. XVI, § 6 (Bowring's cd., 
VII. 101); Browne, Practical Tests, 5 Grcen 
Bag, 13. et pl~8im. 
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1894, GA:.ITT, P. J., in State v. Wisdom, 119 Mo. 539, 24 S. W. 1051 (admitting the fact 
that at the morgue the uC'cused was requested, with others, to put his hand on the corpse 
oC the murdered IIllln, but refused): "The request to touch the body WIIS evidently prompted 
by the old superstition of the ordeal of the bier in Europe in the middle ages. This super
stition has come to this country with the emigration from other lands, and, althougll a 
creature of the imagination, it does to a considerable degree affect the opinions of a large 
class of our people. . . . The jury could consider that, while it was a superstitious test, still 
defendant might have been more or less affected by it .... There is not the slightest 
evidence that any member of the jury itself regarded the test itself as anything more than a 
groundless superstition." 

The contrast, it may be noted, between employing rational and nonrational 
modes of proof is after all not between the Use of scientific reasoning and the 
eU1plo~'ment of superstitious ordeals; it is rather between employing tIle best 
standards we know and thosc which we realize are not the best. For instance, 
the acceptance of a 'judicium Dei', for the men of a certain time, 1ca~ the ra
tiona.l and appropriate process, the method accepted and employed in ever~'-day 
affairs as well as in legal pwceedings.1o It Was when the combats and the 
ordeals came to be abused, and to be known to be abused, that these modes 
were no longer the best known to the times; and the passage from ordeals and 
oaths to the jUQ' marked what was equivalent to a rejection of the irrational 
and an assent to the rational.u But the change here was of the outward mech
anism only; the jurors themseh-es still were dominated by modes of argu
ment and persuasion which we should to-day call superstitious; ~'et they were 
for the time the best, being the generally accepted. When science ad\'anced 
and modp.s of thought improved, the time again carne when the old wa~'s were 
recognized as inferior; and so to-day the contrast between the best which is 
known to us and something inferior to that is between what we call rational 
and superstitious modes of thought. Thus there ha\'e been, in the history of 
our modes of proof, separate epochs, in each of which we progressed from what 
we were aware to be the inferior to what we had come to know as better; and 
this in a broad sense is the significance of the principle that the law of E\'idence 
is based on the employment of ratumal standards. 

In the present day the last remnant of the irrational clement is our law of 
new trials (post, § 21). The primitke ordeals of fire and of water were not 
more calculated to deif? chance or chicanery as the arbiter of litigation than 
is this dominant contemporaneous practice of granting new trials for an im
material slip in the rules of E\·idence. The most trifling error "works a re
versal", in the same wizard-like manner that the mispronounced word in the 

I. The spirit of the following passage iIIus- sccret, show and dedare this by Thy gracc, and 
trntcs tllis: 1110-1200, Praya lit the boiling- makc the knowledgc of the truth manifest to 
water ordeal (Howland. Translations. etc .. from us to bclie,"c in Thec." 
the Original Source!! of European History, "'01. II A good illustration of the ncginning of 
IV. no. 4. P. 9): "0 God. Thou who within this this consciousness is found in thc Ncapolitan 
substance of wnt<>r hast hidden Thy most Code of Emperor Frcdcric II; translated in 
solemn sacramcnts, he gracious:y prcscnt Howland, Tran~lations. ubi supra, 18. 21. and 
with us who in~'okc Tllee .. " 0 ThOll wllo also given in the original in Lea. Superstition 
perccivest hidden things and knowcst what is and ForC(', 422. 
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superstitious formulas of the Germanic litigation lost for the party his cause. 
This modern doctrine is the more llisl'rellituble of the two. They knew no 
better, thell. We tlo know bette!'; yet we prcservc this technical trumpery. 

§ 10. Same: II. All Facta having Rational Probative Value are Admissible, 
unless some Specific Rule forbids. The second uxiom on which our law of 
Evidence rests is this: .. 1ll fllciN having rational probatil'e value are (/dm~8ible, 
uIlles8 80me .~pecific rille forbids. It has been otherwise exprcsscd as follows: 

ISS!), Professor .Iame., Brrul/ry Thayer, ,"Presumptions and the Law of Evidence" 
3 Harvard Law nevicw 143: 1 "There is another precept which it is convenient to lay 
down as a preliminary one in stating the law of evidence, viz., that, unless excluded by some 
rule or prineiple of law, all that is logically probative is admissible. This general admissi
bility of whnt i.~ 10giclIlly probative is not, like the former precept, a necessary presupposi
tion in a rational system of evidenre, ... but yet ... it is important to notice this 
also a~ beilll-: a fundamental proJJOsition. In a historical sense, it has not been the funda
mental rule to which the \'ariou~ cxdusions were exceptions .... [But) the main proposi
tions whic·h I have stated should, ill the order of thought, be first laid down and always 
kept in mimI." 

This axiom cxpresses thc truth that legal proof, though it has peculiar rules 
of it:; own, does not intend to vary without cause from what is generally ac
cepted in thc rational proccsses of life; and that of such variations some vindi
cation may, in theory, always be demanded. In othcr words, in the systcm 
of Evidcnce thc rules of exclusion are, in thcir ultimatc rclation, rules of ex
ception to a general admissibility of all that is rational and probative. 

This principle, then, does not mean that anything that has probative value 
is admissiblc; this would bc an entire misconception.2 Thc true meaning is 
that everything having a probative valuc is 'ipso facto' cntitlcd to be as
sumcd to be admissiblc, and that thercfore any rulc of policy which may be 
valitl to cxclude it is a superaddcd and abnormal rule. Somc of these rules 
may bc extensivc in scope thc hcarsay rule, for cxamplc; or thcir applica
bility may in a particular case be so plain, on the face of the offer of evi
dence, that'he objector has no burden of proving that his rule of exclusion 
is applicablc. Xcverthelcss, when thc rules of Evidence are takcn in view as 
a system, thcse rules of policy appear as mcrely so many reserved spaces in the 
vast territory of logically probative material: 

1794, l\Ir. Edmund Burke, R'!port to the /loll.va of CommOM, Debrett's History of Hast
ings' Trial, 1796, pt. VII, Supp!. p. xxiii, 31 ParI. Hist. 324: "Your Committee conceives 
that the trial of a cause is not in the arguments or disputations of the prosecutors and the 
counsel, but in the e\'idenc(', and that to refuse evidence is to refuse to hear the cause. 
Nothing, therefore, but the most clear and weighty reasons ought to preclude its produc
tion. Your Committee conceives that when e\'idenc{', on the face of it relevant, that 
is connected with the party and the charge, was denied to be competent, the burthcn lay 

§ 10. I This passage wa., reproduced by 5 GI. &: F. 6;0 (" the fallacy that wbatew'r i~ 
the le!lrncd author, in lSOS. in his Preliminary morally cOn\;ncing, and whatever reaso.l;\ble 
Tr('~ ti~('. 265. 261<. beings would form t.heir judgments lIml act 

: 1838. Coleridge, J .. in Wright 1]. Tatham. upon. may be submitted to a jury"). 
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upon those who opposed it, to set forth the authorities, whether of positive statute, known 
recognized maxims and principles of law, passages in an accredited institute, code, digest, 
or systematic treatise of laws, or some adjudged cases, wherein the Courts have rejected 
evidence of that nature." 

Cin'a 1823, nIr. Justice EDWAIID LI\'IXGSTOX, Introductory Report to the Code of Evi
dence (Works, ed. 1872, I, 421): "Ultimately, the whole machinery of jurisprudence, in 
aJl its branches, is contrived for the purpose of enabling the judging power to determine 
on the truth or falsehood of every litigated proposition. This is to be done by hearing 
and examining evidence: that is to say, hearing and examining everything that will con
tribute to bring the mind to the determination required. If we refuse to hear what will, 
in any degree, produce this effect, we must determine on imperfect e\'idcnce; and in pro
portion to the importance of the matter thus refused to be heard, must evidently be the 
chance of making an incorrect rather than a just determination. But, as in morals, we are 
forbidden to do evil that good may come of it, so, in legislation, we should refrain from 
doing that kind of good which may produce more than its equivalent in evil. The desirable 
end to be attained by the admission of every species of evidence, may be more than counter
balanced in some instances, by the evil attending it; sometimes, in the shape of incon
venience and expense inseparable from its procurement; sometimf's, from the danger of 
error arising from the deceptive nature of the evidence itself. The great art is to weigh 
these difficulties, and in those cases where they arc most likely to preponderate, but in no 
others, to exclude the evidence." 

1837, PARKE, B., in Wright v. Tatha.m, 7 A. & E. 31:3. 384: "One great principle in this 
law [of Evidence] is that all facts which arc relevant to the issue may be proved." 

1831, HOSlIER, C .. J., in State v. Watkins. 9 Conn. 5!J: "It is a universal rule of Evidence 
that aU facts and circumstances, upon which reasonable presumption or inference can be 
fc·unded as to the truth of the issue or disputed fact, arc admissible in evidence." 

18-19, Mr. rv. Df. Best, Evidence, § 2: "Facts which come in question in courts of justice 
are inquired into and determined in precisely the same way as doubtful or disputed facts 
are inquired into and determined by mankind in general, except so far as positive law has 
interposed with artificial rules to secure impartiality and accuracy of decision or exclude 
collateral mischiefs likely to result from the investignticn." 

1860, BALDWIN, J., in People v. Arnold, 15 Cal. ·181: "The object of a trial is to elicit 
the real state of the transaction, and the rules which govern or determine the introduction 
of testimony have relation to this end. These rules arc not mere arbitrary, conventional 
regulations; they arc founded in reason and good sense. Generally speaking, whatever 
has a tendency to prove fI material part of the issue is admissible." 

1862, POLLOCK, C. B., in Milne v. Leister, 7 H. & N. 796: "The Courts, so far as they 
can, are dispoRed to receive in evidence whatever can throw any light on the matter in issue 
and advance the search after truth." 

1874, ApPLETON, C. J., in State v. Benlter, 64 Me. 283: "It is an axiom in the law of 
Evidence that no testimony should be exe1llded unless greater evil is seen as likely to arise 
from its admission than from its rejection." 

1876, Sir JA.'IE.'l STEPHEN, Digest of Evidence, Introduction: "The great bulk of the 
h~w of Evidence consists of negative rules declaring what, as the expression runs, is not 
evidence. The doctrine that aU facts in issue and relevant to the issue, and no others, 
may be proved, is the unexpressed principle which forms the centre of and gives unity to 
all these express negative rules." 

1878, COLERIDGE, C .. J., ill BlalM v. As.mrance Co., L. R. 4 C. P. D. 94: "The law [of 
E,,;dence) ... with a few exceptions on the ground of public policy, now is that all which 
can throw light on the disputed transaction is admitted, not of course matt~rs of mere 
prejudice nor anythin~ open to real moral or sensible objection, but all things which fairly 
throw light on the case." 
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In this respect the century of the 1800s witnessed a gradual but marked 
impro\'ement in the practical enforcement of this principle. "People were 
formerly frightened out of their wits," said Chief Justice Cockbum, in 1861, 
"about admitting e\'iJence, lest juries should go wrong. In modem times 
we admit the evidence and discuss its weight." 3 The whole period of the 
reforms of 1~4o-1870, while it was efi'ectillg the abolition of many of the out
grown exclusionary rules, was propagating and illustrating the cardinal truth 
that these rules were exceptions only, and must show calise for existence. 

This moral attitude toward them is one which tends constantlv to be re-• 
laxed in the mechanical routine of trial practice and the complexity of modern 
precedents. A recollection of the sturdy utterances of one of the champions 
of rationalism in a past generation of judges may serve to renew our courage 
amidst more modern temptations: 

1853-55, LU~IPKIX, J., in Johnson Y. State, 14 Ga. 61, and Haynea v. State, Ii it!. 4S·J; 
"The judges, both in England and in this country, are struggling constantly to kecp opcn 
the door wide as possible, a;ye, to take it off the hinges, to let in all facts calculatcd to 
affect the minds of the jury in arriving at a correct concll\sion .... Truth, common sense, 
and enlightened reason, alike demand the abolition of all those artificial rules which shut 
out any fact from the jury, however remotely relevant, or from whate\'cr source derivcd, 
which would assist them in coming to II satisfactory verdict .... This Court stands pledged, 
by its past history, for the abolition, to the extcnt of its power, of al1 exclusionary rules 
which shut out from the jury facts which may serve, directly or remotely, to reflect light upon 
the transaction upon which they arc called upon to puss. For one case gained by improper 
proof, ninety-nine have heen lost or improperly found on account of the parties being pre
cluded by artificial rules from ~ubmitting all the facts to the trihunal to which is committed 
the decision of the cause. Veruicts. nothwithstanding their etymological meaning (' cere 
dieD '), \ViII ne\'er speak the truth, becanse juries can never measnre the power and influence 
of motives upon the actions of men, until the door is thrown wide open to all facts calculated 
to assist in the slightest manner in arriving at a correct conclusion in the pending con
troversy. " 

§ 11. Classification of the Rules of Admissibilit.y: Relevancy, Auxilia.ry 
Probative PoliCY, and Extrinsic Policy. I t follows, from the foregoing con
siderations, that the rules of admissibility may be grouped under three heads, 
the first dealing with the probath'e value of specific facts, the second incllld~ 
ing artificial rules whieh do not profess to define probath'e value but ~'ct aim 
at increasing or safeguarding it, and the third covering all those rules which 
rest on extrinsic policies irrespective of probative value. 

The first group of rules (Part I, post) attempts to define, for legal purposes, 
the probative value wldch suffices to entitle a· fact to be regarded as evidential. 
Here the law is concerned with the rules of .logic and inference as applied in 
practical experience, i.e. with Helevancy. Circumstantial, Testimonial, and 
" Real" evidence are the three great classes; and each has its special problems. 

The second group of rules (Part II, post) lays down auxilimy tesf.s and safe
guards, usually lor particular kinds of facts, over and above the required 

• 

• R. 11. Birmingham. 1 n. & S. 763. 
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minimum probative value. The hearsay rule, the rules of quantity, the rule 
of the oath, and a dozen others, belong here. An analysis of the general policy 
and relation of this group to the others is elsewhere made (§ 1171, post). 

These two groups together are rules of Probatit'e Policy. 
The third group of rules (Part III, post) in\"Okes, for the exclusion of certain 

kinds of facts, extrinsic policies which override the policy of ascertaining the 
truth by all a\"ailable means. These rules concede that the eddcnce in ques-' 
tion has all the probati\'e \"alue that can be required, and yet exclude it be
cause its admission would injure some other cause more than it would help 
the cause of truth, and because the a\"oidance of that injury is considered of 
more consequence than the possible harm to the cause of truth. Most of these 
rules consist in gh'ing certain kinds of persons an option i.e. a Pridlege -
to withhold the e\'idential fact. The generaillature of these rules is elsewhere 
examined more at length (§ 2175, post). 

This third group, as contrasted with the first and second, represents rules 
of Extrinsic Policy. 

Finally a group of rules (Part IV, post) known as the Parol Evidence rule, 
but belonging really to the substanth'e law, remains to be considered, since 
b~' tradition it has been ranked among the rules of Evidence. 

§ 12. Distinctions between Releva.ncy a.nd Admissibility; between Proof, or 
Weight, and Admissibility. Admissibility, then, is a quality standing be
tween Rele\'ancy, or Probath'e Value, on the one hand, and Proof, or Weight 
of E\"idence, on the other hand. Admissibilit~· signifies that the particular 
fact is relevant and something more, that it has also satisfied all the aux
iliar~' tests and extrinsic policies. Yet it does not signif~' that the particular fact 
has demonstrated or pro\'ed the proposition to be proved, but merely that it is 
receh'ed b~' the tribunal for the purpose of being weighed with other eddence. 

(1) But the first of these distinctions has been questioned, as a matter of 
theory, by distinguished authority, and in two opposite directions: 

(a) It has been maintained that Relevancy £.~iilenticallCith Admissibility. 
Such is the theory upon which a notable and original work of the last century 
was constructed: 

ISi(i, Sir .Jamea Fit::jame.v Stephen, Digest of Evidence, Introduction: 1 "What then 
docs the word [e\'idence] mean? The only possible answer is: It means that the one fact 
either is or else is 1I0t ('onsidered by the person tlsill~ the expression to furnish a premiss or 
part of a premiss from which the existence of the other is a necessary or probahle inference, 
- in other words. that the one faet is or is not relevant to the other .... The law has been 
worked out by degrees hy many generutions of judges who percei\'ed more or less dis
tinetlr the principle on which it ought to be founded. The rilles established by them no 
doubt treat as relevant some facts which cannot perhaps be said to be so. l\Iore frequently 
they treat as irrele\'ant facts which are really rele\'ant, but exceptions excepted, nil their 
rules nre reducible to the principle that fnets in issue or relevant to the issue, and no others, 
may be pro\·ed." 

§ 12. 1 Another exposition of his theory is given by the learned author in his Indian 
Evidence Act. 122-12G (1872). 
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Either this generalization is wholly incorrect, or the term Relevancy must 
be diluted so as to lose anj" standard meaning of its own. That most of the 
characteristic rules of admissibility are rules which do not prescribe anything 
about the relevancy, or probative value, of the facts they exclude is undoubted. 
All of the rules of Privilege, for example, are of that sort. Tbe rules for the 
Order of Evidence assume the evidence to be relevant. The rules for Pro
ducing Documentary Originals concedes that a copy is relevant, even when 
excluding the copy. 

There is a group of rules defining the sufficiency of probative value, and the 
term Relevancy is a com"enicnt one for them. If it be desired to enlarge that 
term, and make it synonymous with Admissibility, this can be done, by forced 
use of terms. But it is needless; illld the rules for probative value, no matter 
what they be called, will remain distinct in nature from the other rules; and 
this distinction cannot be abolished merely by misllsing the term Rele\'ancy. 
The fallacy of that misuse has been well expounded as follows: 

ISS!>, Professor James BT{ullf.'Y Thayer, "Presumptions and the Law of Evidenee ", 
3 Harvard L.,w Re\·iew 143:2 "In stating thlls our two fundamental conceptions, we must 
not fall into the error of supposing that relevancy, logieal cOllnection, real or supposed, is the 
only test of admissibility; for so we shollld drop out of sight the chief part of the law of 
evidence. When we have said (I) that, without any exception, nothing which is not sup
posed to he logically rclevant is admissible; and (2) that, subjeet to many exceptions and 
qualifieation~, whatc\"cr is logically relevant is admissihle, it is ohvious that, in reality, 
there are tests of admissibility other than logical rele\·anc.v. Some things are rejectecl as 
being of too slight a significance, or a:; having too conjectural and remote a connection; 
others, as being dangerous and likely to be misused or Q\'erestimated by a jury; others, 
as being impolitic, e.g. unsafe for the State; others, on the hare ground of precedent. ... 
[The law} assuming, as it does, that in general what is evidential is receivl\ble, is occu
pied in pointing out what part of this ma~s of matter i~ cxeluded. It denics to this cx
c1uded part, not the name of evidence, but the name of admissible evidence. Admissi
bility is determined, first, by relevancy an affair of logic ami not of law; sccond, but 
only indirectly, by the law of Evidcnce which, in strictness, only declares whether matter 
which is logically probative is exclucled .... It is here that l\1r. Justice Stephen's trcat
ment of the law of evidence is perplexing; indeecl, it comes to have the aspect of a 'tour 
de force.' " 

(b) On the other hand, it has been maintained that there are no legal rule.'t 
of Relevancy at all. This favorite thesis of the great master of the history of 
these rules was thus stated by him: 

1889, Professor Thayer, "Presumptions and the Law of Evidence," 3 Harvard Law Re
view 143, 145: 3 "How are we to know what these things are [that are logically probative]? 
Not by any rule of the law. The law furnishes no test of relevancy. For this it tacitly 
refers to logic, as~uming that the principles of reasoning are known to its judges and min
isters; just as a vast multitude of other things are assumed as already sufficiently known . 
. . . Admissibility is dewrmined, first, by relevancy. an affair of logic and not of law." 

• This passage is also found in the icarncd It was opposed by Mr. Jabcz Fox. in nn article 
author's Preliminary Treatise. 266. entitled" Law and Logic". in 14 Harmrd Law 

1 In the learned author's Preliminary Trea- Re\oiew 39. to which a reply was made in 14 id. 
tisE'. 270. this doctrine is further expounded. 139. 
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Here, after all, the difference is one of nomenclature only. The patent 
fact cannot be denied that there are thousands of judicial rulings which deal 
with pure questions of inference and probative value; they do this, not 
" tacitly" (as suggested in the passage above), but expressly. When the 
party is told that insanity in A cannot be inferred for the insanity of A's col
lateral relations, or that a consciousness of guilt can be inferred from flight, 
the material and method of this ruling is precisely the same as if the question 
were argued in a debating society or in a book of logic; the difference is that 
when the Court employs the process, the result is law. It is none the less law 
because it is also logic; and though this legal logic may lead to illogical law, 
still it is a legal precedent. Being a legal precedent, it must be studied and 
observed by the profession. As law aims to represent justice, so the rules of 
relevancy aim to follow the principles of natural logic; but neither the success 
or failure of the law to square with natural justice, nor the success or failure of 
the Courts to be truly logical, justify us in holding that the law is nothing but 
the dictates of justice and of logic. So long as Courts continue to declare in 
judicial rulings what their notions of logic are, just so long will there be rules 
of law which must be obser\·ed. For these rules the only appropriate place 
is the law of Evidence: 

1863, BIGELOW, C. J., in Com. v. Jeffries, i All. 548, 563: "No rule of evidence is better 
set.tled, or more clearly founded in good sense and sound policy, than that which author
izes presumptions or inferences of fact to be deduced from the proof of certain other facts . 
. . . The process of ascertaining one fact from the c)"';stence of another is essential to the 
im'estigation of truth, and pre\'ails in courts of law as well as in the ordinary affairs of life." 

lSi6, CUSIIING, C. J., in State \'. Lapage, 57 N. H. 288: "Although undoubtedly thc 
relevancy of testimony is originally a matter of logic and common-sense, still there are 
many instances in which the e\'idence of particular facts as bearing upon particular issu£';; 
has been so often the subject of discussion in courts of law, and so often ruled upon, that 
the united logic of a great many judges and lawyers lIlay bc said to furnish cvidence of 
the sense common to a grcat many individuals, and, therefore, the best evidence of what 
may be properly called common-sense, and thus to acquire the authority of law. It is for 
this reason that the subject of the relevancy of testimony has become, to so great an ex
tent, matter of precedent and authority, and that we Illay with entire propriety speak of its 
legal relevancy." 

(2) Admissibility, on the other hand, falls short of Proof or Demonstration. 
This is due partly to the circumstance that, in our system, the tribunal has 
traditionally been a divided one, so that the rule of law, uttered by the judge, 
merely declares what is sufficient to go to the jury, and the jury ultimately 
decide upon the total effect which we call Proof. 

But chiefly the distinction is due to the circumstance that each evidential 
fact is offered separately, and the quality of complete demonstration could 
therefore never be expected of it. Since the production of evidence takes time, 
and since one piece of evidence must precede another, the rulesof admissibility, 
if there are to be any at all, can have nothing to do with the inquiry whether 
certain evidence effects complete proof. "'eight, Proof, Demonstration,-
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these terms have no application until the evidence is all introduced and the 
jury are ready to retire. The effect of this peculiar feature of Admissibility 
upon the quality of probative value required is more particularly considered 
in contrasting Helevancy and Weight (post, § 29). 

§ 13. Multiple Admissibility; Evidence applicable to more than one Pur
pose. It constantly happens that a fact which is i1Uldmissiblefor one purpose 
i.3 admissible for other purposes; while, on the other hand, a fact which is en
tirely admissible, so far as some rules are concerned, is excluded because it 
fails to satisfy some other rule. 

This paradox may be solved if we notice the analogy of candidates for an 
obstacle-race. Let us suppose that there are to be several races, one for 
bo~'s under sixteen years of age, one for lawyers, and one for club-members. 
Kow the ineligibility of A for the second or the third class of entries does not 
prevent his entering for the first, and conceivably he may be eligible in two 
different classes. But if after entering the race he fails to surmount anyone 
of the half-dozen obstacles, he loses all chance of victory. So with evidentiary 
facts; the rules of substantive law, of pleading, and of relevancy are the con
ditions of entrance; the auxiliary rules and the rules of privilege are the ob
stacles which must then be evaded by the relevant material. 

Kow the peculiar operation of the Auxiliary Rules and the rules of Extrinsic 
Policy (allte, § 11) is that almost all of them are limited in their application; 
for example, the attesting-witness rule applies only to documents required by 
law to be attested, the hearsay rule applies only to utterances used test i
monially, and so on. In the obstacle-race, the analogy would be presented 
by a single racecourse, with various obstacles, some of which were required 
for one class of entries but not for other classes, the races to be run at one 
time by the entries of all classes. Two situations may be presented, which 
typify the usual evidential difficulties: 

(1) If A is a club-member, and if one of the obstacles in the club-members' 
race is a stream of water, then A, if he is unable to swim, will not enter that 
race; yet in the other races, in which that obstacle is not required. he may be 
ineligible, being neither a lawyer nor under sixteen years of age, even though 
he be amply able to vault the hurdles or surmount the other obstacles for the 
other classes. So, a letter containing a testimonial statement by a person who 
ought to have been called to the stand, is inadmissible under the hearsay rule; 
and it must remain excluded, even though, had it passed the hearsay rule, it 
could have satisfied the rule for producing the original and the rule of authenti
cation. In other words, so far as an evidentiary fact is offered for a particular 
purpose, as being material to a certain isslle and relet'ant to a certain proposition, 
it must satisfy all the T1lles applicable to it in that capacity. In practical appli
cation this doctrine is constantly exemplified. It is sufficiently illustrated by 
• Its converse. 

(2) Conversely, if A, though a club-member, is also as a lawyer eligible to 
enter the race not having the stream-obstacle, and would be permitted to pass 
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over a bridge in the race for that class, it is no ground of objection to him that 
he cannot swim the stream as required for the club-members' class; further, 
it is no objection that perhaps the judges of the race will in the crowd be un
able to distinguish who passed over the bridge and who swam the stream, and 
will by possibility award erroneously to A the prize in the club-members' class, 
thinking that he swam the stream. The reason is that the judges must be 
assumed to do their duty intelligently and to recollect that A was entered for 
the lawyers' race a6ld not the club-members'. So, the letter above, if offered 
as an admission of the defendant, because shown to him and assented to, may 
be introduced without calling the writer of it, because it is no longer offered 
as the writer's testimonv but as the defendant's admission. In other words, • 
when an evidentiary fact is offered for one purpose, and becomes aclmusible by 
sat~~fying all the rilles applicable to it in that capacity, it u 1Wt inadmissible be
cause it does not satisfy the rules applicable to -it in some other capacity and be
cause the jury might improperly consider it in the latter capacity. This doctrine, 
though involving certain risks, is indispensable as a practical rule: l 

1832, P .... RK, J., in JVilli8 \'. Bernard, 8 Bing. 3i6, 383: "I agree that it is more desirable 
that such part of the evidence as does not apply to the point to be proved should be with
drawn altogether from the con~ideration of the jury. But in many cases that is impossible i 
as in Manning v. Clement, where the plaintiff alleged that he carried on in an honest and 
lawful manner the trade of a manufacturer of bitters, and that the defendant libelled him 
in his trade by publishing that the bitters were made to adulterate porter' per quod' the plain
tiff was ruined i it was held, that under the general issue, the defendant might give in evi
dence that the plaintiff's trade was illegal, although in doing this it also appeared that his 
hitters had been condemned in the Court of Exchequer, and that the libel was true. So 
in the case of prisoners where confessions are given in (:vidence which unavoidably involve 
the mention of others besides the party c.mfessing. But the jury are always cautioned to 
exclude the statement as against any but the party confessing. They also received a proper 
caution in this case, and, subject to that, the letter was properly admitted." 

18iD, GRAVES. J., in People v. Doyle, 21 Mich. 221, 22i: "Whenever a question is made 
upon the admission of evidence, it is indispensable to consider the object for which it is 
produced, and the point intended to be established by it .... It frequently happens that 
an item of proof is plainly relevant and proper for one purpose. while wholly inadmissible 
for another which it would naturally tend to estahlish. And when this occurs, the evidence 
when offered for the legal purpose can no more he excluded on the ground of its aptitude 
to show the unauthorized fact than its admission to prove such unauthorized fact can be 
justified on the ground of its aptness to prove another fact legally provable under the issue." 

1892, PETERS, C .• J., in State v. Fanner, 84 Me. 440, 24 At!. 985: "That evidence prop
erly admissible for one purpose may be so pen'erted in its Utie as to affect a different and 
iIIegitimate purpose, is not altogether preventable. But such e\'idence cannot on that 
account be wholly rejected. The correction of its abuse lies in such explanation as the 
presiding judge may feel required to give to the jury concerning it." 

Here the only question can be what the proper means are for avoiding the 
risk of misusing the evidence. It is uniformly conceded that the instruction 
of the Court suffices for that purpose; and the better opinion is that the op-

§ 13. 1 Accord: 1892. Com. t). Trefethen. 1893. Jamison ~. People. 145 Ill. 357. 379. 
157 Mnss. 180. 186. 31 N. E. 961 (hearsay); 34 N. E. 486. 
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ZJO/lt?llt of the evidence must 0-'1/. for that instruction; otherwise, he may be sup
posed to have waived it as unnecessary for his protection: 2 

1855. l'.f..\.SON, J., in Pegg v. WarfOlcl, 7 Md. 582,607: "But it hus been said, that as 
this evidence was receivcd for all or either of the three purposes for which it was offered, 
unless it was legally applicable to each. the jury might have been misled, and applied it to 
one of the purposes to which it did not relate. To avoid such a result. it was the duty of 
the counsel objecting to have pointed out specifically the purpose to which the testimony had 
no legal application, and to ask its exclusion for such purpose .... We must assume, where 
cvitlen("e has been offered generally. that it will be applied by the jury to the purposes to 
which it is legally applicable; and if counsel wish to guard against the contingency of a 
Illi~application of the evidence by the jury, they should ask the court, as has been already 
said, to Jloint out the branch of the case to which the evidence is not to be applied." 

§ 14. Conditional Admissibility; Evidence admitted pending Subsequent 
Proof. The time for determining the admissibility of a particular fact is or
dinarily the time when it is offered to the Court. But the presentation of all 
the evidence in a cause occupies a length of time, and some of the evidentiary 
facts must Ile<:essarily await the others. l\Ioreover, the convenience of ob
taining all the information of each witness by consecutive questioning, to
gether with other reasons of practical necessity, often oblige certain facts 
to be presented at a particular point of time. Thus these facts, when pre
sented, may be as yet inadmissible, that is, the;r may be relevant only because 
of their connection with other facts not yet presented. This dilemma is soh-cd 
by admitting them conditionall:,'. I3eing admissible only in dependence upon 
other facts, they are received on the aSSUl'allCe of counsel that the specific 
other facts wiII be duly presented at a suitable opportunity before the close 
of the case. 

The rules for conditional admissibility thus involve the general rules for 
the Order of Pre::;enting Eddence, and are better examined under that head 
(post, § 1Sil). 

§ 15. Curative Admissibility; Prior IntrodUction of Inadmissible Evidence, 
as Estopping from Subsequent Objection to other Inadmissible Evidence. Does 
one inadmissibility justify or excuse another? If the one party offers an in
admissible fact which is receind, may the opponent afterwards offer similar 
facts whose only claim to admission is that they negative or explain or counter
balance the prior inadmissible fact? 

• Accord: 1920. F. r. F .• 52 D. L. R. 440. party as witness only); 1920. Com. 1>. Feci. 
N. B. (divore6 for adultery); 1853. Cook v. 235 Mass. 562. 127 N. E. 602 (thefts IlS Il'ud1ng 
Parham. 2·t Ala. 21. 34 (reputation of an em- to a motive for murder): 1913. Cooper v. 
ployee); 1920. Atkins v. Brett. 184 Cal. Seaboard A. L. R. Co .• 163 N. C. 150. 79 S. E. 
252. 19:1 Pac. 251 (alienation of affections; 418 (applying Court Rule 27); 1921. Roberson 
as to the doctrine in the text. "The gencral 1). Stokes. 181 N. C. 59. 106 S. E. 151 (under 
(·nrrectncns of this statcment cannot be Court Rule 21, .. counsel who objects to cvi
doubted: but we doubt if thc learned author deace which is competent for ono purpose but 
intcnded to say morc thl1n that the opponcnt of not for IInother must specify the ground of his 
Ruch evidence IS always entitled to such lin objection or ask the judge to restrict it within 
iustruction for his protection if he asks for it. its proper limits"); 1908. State 11. Greene. 
and that gcnerally it will suffice"; holding that 33 Utah 497. 94 Pac. 987. 
the trial judge in his discretion may sometimes Contra. semble: 1894. Dalton 11. Dregge. 
oxclude the cvidcnre); 1920. Stacey v. Com., 99 Mich. 25. 358 N. W. 57; 1903. Harrison 1>. 

189 Ky. 402. 225 S. W. 37 (moral charllcter of Garrett. 132 N. C. 172.43 S. E. 594. 
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If the opponent duly objected and was erroneously overruled in the first in
stance, he could not claim to present similar inadmissible facts, because his 
objection would (in theory) save him, on appeal, from an~' harm which may 
accrue, and he needs no other protection. 

But if he did not object and except, he has no such protection; and the ques
tion thus arises whether he can protect himself at the trial by retorting in 
kind. 

On this subject three different rules are found competing for recognition in 
the different jurisdictions. 

(1) The first is that the admi.~sion of an inadmissible fact, without objection 
by the opponent, does not jU8tify the opponent ill rebutting by other inadm.issible 
fact8: 

1875, LoOllIS, J., in Phelps v. Hunt, 43 Conn. H)'!, IVv: "It is obvious that this whole 
subject matter, both of the direct and cross-examination, was wholly irrelevant, and ought 
not to have been entertained at all .... It is doubtless true that the inquiries ruled out on 
the cross-examination were in the main pertinent to the matter testified to in chief, and if 
the irrelevant matter in chief was allowed to ha\"e any effect it would ha\'e been more just 
and fair to have allowed a reasonable opportunity for cross-examination upon the same sub
ject; and if, when the questions on the cross-examination were excluded, the plaintiff had 
asked the Court to rejeet also all the kindred matter previously reeei\"ed, and the Court had 
refused, the plaintiff would ha\'e had a just ground for a new trial. But no objection what
ever was made to the testimony in chief, neither at the time it was offered nor aftcrwards. 
The auditor scems to have allowed the parties to take their own course in the testimony 
until specific questions were raised on the cross-examination; and the decisions then made 
were according to law. The plaintiff seems to assnme that if the croos-examination was 
pertinent to the examination in chief it necessarily makes the ruling crroneous. This prop-
osition we do not accept. Where the plaintiff stands on mattcrs 'stricti juris', it mllst 
appear that the particular ruling complained of was erroneous in law. We cannot hold 
that it was error in law to rule out, objection being made, what it would have been error to 
admit, merely because the Court hall receh'eel \\;thout objection matter just as irrelevant 
before. The maxim 'Similia similibus curantur', has been applied to some extent in the 
science of medicine, but the principle has never been recognized as applied to the cure of 
errors in law." 

This rule is represented by some English authority and by a respectable num
ber of American jurisdictions.1 

§ 15. I ENGLAND: 1818. Shaw v. Roberts. 
2 Stark. 451> (improper questions as to a non
suit. held not to justify further inquiries on 
cross-e:mmination) ; 1913. R. v. Cargill. 2 K. B. 
271 (virginity of the girl. in rape under age). 

UNITED STATES: Federal: 1830. Stringer 
v. Marshall. 3 Pet. 320. 337 (intimating that 
the rule might be different for •. impropcr 
testimony calculatecl to make such an im
pression on thc jury that no instruction given 
by th judgc can cffacc it"); 1840. Phila
delphia & T. R. Co. v. Stimpson. 1-1 Pct. 448, 
461 (hearsay matter irrclevant to the cuuse); 
Georgia: 1900. Stapleton v. Monroc. 111 Ga. 
848. 36 S. E. 428 (ordinarily. "there can bc no 
equation of errors ") ; 

VOL. 1 11 

Illinois: 1871>. Wickenkamp v. Wickcnkamp. 
77 111. 92. 96 (" This vicw of thc question 
worked no hardship upon appellant; he had 
it in his power to cxclude the improper evi
dcnce introduced by appellec from the jury 
upon motion. or hc could ha\'e prepared an 
instruction directing the jury to disregard 
it "); 1900, ;\!:uwell v. Durkin, 185 Ill. 546. 
57 N. E. 433 (counter-e\'idence of character, 
excluded); 1913, People v. Newman, 261 Ill. 
11. 103 N. E. 589 (a co-indictee having testified 
to police persecution as the moth'c for the 
charge. and having denied former crimes. the 
prosecu tion was not allowcd to prove one of 
the crimes to rebut the testimony to police 
malice) ; 

• 
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(2) At the other extreme is a rule which declares that in general precisely 
the contrary shall obtain, i.e. the opponent may re80rt to :timilar inadmissible 
evidence: • 

1875, Tilton v. #eer.hcr, N. Y., Abbott's Rep. II, 789; on the re-direct examination of Mrs. 
Moulton, the witness was askeil to explain • ... ·hy she had advised a certain thing to be dODe, 
as stated by her on cross-examination i Mr. Erorts, for the defendant, objected that her 
answer on cross-examination had not been asked for and was irrelevant; Mr. Fullerton, 
for the plaintiff: "Your Honor knows perfectly well that when my learned friend upon the 
other side puts a question to the \,;tness, und gets an answer that is not responsive, or docs 
not suit him, he moves forthwith to strike it out, and does not rest until it is stricken out. 
But, on the other hand, if he puts a question to a witness, und gets an answer which is not 
responsive, but which he deems of some advantage to himself, he then fails to make such a 
motion, and lets it stand, perhaps, until some future time in the case when we, by a question, 
seek to take advantage of the answer, and then the argument is that it is irresponsive, and 
that we have no right to follow up the answer. Now, when counsel puts a question and gets 
un answer, and does not move to strike it out. out permits that answer to stand as evidence, 
then it 'is evidence, and we have a right to explain it, if it needs any explanation. The ques
tion we now put is, why she advised or suggested this short statement." Judge NEII.'50X: 

"She may answer that." 

This rule has also ample authority, and is perhaps to be regarded as the or
thodox English l'ule.z 

Mainc: 1874. Sturgis t'. Robbins. H2 Me. 280, allowed; "the plaintiff was entitled to pursue 
292 (inadmissible evidence on cross·cxami- it. unless the defendant got it struck out"); 
nation does not justify a re-examination 011 the H;:J7. Duncombe c. Daniell. 8 C. & P. 222. 227 
same subject) ; (matters stated in the plaintiff's opening. but 
Maryland: 1853. Baltimore & S. R. Co. v. not afterwards evidenced by him. allowed to 
Woodnlff. 4 Md. 242. 255 (firC' set by a loeo- be rebutted; Lord Denman. C. J.: .. A state-
motive; r('buttal of irrelevant fact~. not al- ment cannot fail to make some impression and 
lowed; .. the offering of improper evidonco I think it competent for the opposite party to 
by one of the litigant parties ne\'er can justify remove that impression "). 
tho introduction of similar e\'ide/lce by the CA~ADA: l!lOa. R. v. Noel. 6 Onto L. R. 
other party"); 1854. Mitchell V. Sellman. 385 ("Even if inadmissible matters arc intro-
5 Md. :n6. 385; 1854. Warner V. Hardy. 6 ;>.Id. duced in cross-examination. the right to re-
525. 539 (prescriptive possession); 19W. examine remains; ... if it was desired to 
Flaccua Glo.ss Co. v. Gavin. 39 Md. 431. 98 Atl. avoid re-examination upon it. it should have 
213 (contract claim) ; been expunged"; Blewett v. Tregonning 
Ma.ssachusctts: 1018. Com. v. Wakelin. 230 followed). 
Mass. 567. 120 N. E. 209 (homicide); U:wITED STATES: Federal: 1905. Warren 
M1's80uri: 1916. Buck V. St. Louis Union Trust L. S. Co. V. Farr. 142 Fed. 116. C. C. A. (con-
Co .. 267 Mo. 644. 185 S. W. 208 (testamentary "craion); 1906. Ball V. U. S .• 741 Fed. 32. 41. 
undue influence) ; C. C. A. (conviction of crime. offered to dis-
Pcnn~ylmnia: 1837. Smith ~. Dreer. a Whart. credit the aceu8ed /l.~ witness) ; 
154 (",:ross-examination to irrele\'ant matter Alabama: 1882. Ford II. State. 71 Ala. 385. 
shall not bring it into the issue"). 398 (rebuttal of testimony to sanity); 1889. 

This rule would not apply where there had Morgan 1). State. 88 Ala. 223, 6 So. 761 (" the 
been 7W real opportunity to object in the first in- party first in fault cannot take any advantage 
stance: 1900. Peoplev. Barone. 161 N. Y.451. of the ruling of the Court in favor of the 
55 N. E. 1083 (hero tho qucstion in chief did other": applied to the rebuttal of improper 
not warn of the answer's incompetcncy; held. character evideuce); 1891. Mobile & B. R. Co. 
that the cross-examiner was not restricted to a V. Ladd. 92 Ala. 287. 9 So. 169 (" It is never 
moti<JII to strike out). erroneous to receh'c irrelevant evidence to 

2 ENGLAND: 1835. Blewett v. Tregonning. rebut e\'idence of n like kind offered by the 
3 A. &; E. 554. 581 (acts of prescriptive uses opposite party"; applied to the rebuttal of 
in other places than that in issue having been the irrelevant fact of the darkness of the 
testified to on the defendant's cross-c:.:ami- night); 1899. McIntyre V. White. 124 Ala. 
nation of the plaintiff's witness. the plaintiff's 177. 26 So. 937 (wife's separate acknowledg-
re-examination to explAin away those acts was ment; irrelevant facts introduced may always 
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(3) A third form of rule, intermediate between the other two, is that the 
opponent may reply with similar evidence w/zcncrcr if is needed for removing 

be denied); 1905. Louisville &: N. R. Co. v. New Hampshire: 1830. Grafton Bank. v. 
Quinn. 145 Ala. 657. 39 So. 616 (carrier putting Woodward . .5 N. H. 301. 309 (declarations of 
off a passenger before reaching destination); an agent for a contract); 1870 .• Janvrin v. 
1916. 1I.lurphey v. State. 14 Ala. App. 78. 71 Fogg. 49 N. H. 347 (admitting explanations of 
So. 967 (murder) ; an offer of compromise improperly received); 
Arkall.'la.~: 1905. German-Amer. In~. Co. v. New Jersey: 1920. State v. Engsberg. 94 
Brown. 75 Ark. 251. 87 S. W. 135 (opinion N. J. L. 464. 110 Atl. 918 (inadmissible COIl-

testimony); wrsation; here the opponent failed to move 
lllino~: 1914. Jones v. SanitarY District. to strike out the original irrelevancy) ; 
265 III. !lS. 106 N. E. 473 (condition of flowage New York: 1868. Blossom v. Barrett. 37 N. Y. 
and its eause) : 433. 437 (fraudulent marriage: ('ontradiction 
Indialla: !S90. Perkins v. HayWard. 124 Ind. of immaterial evidence us to property. 81-
4·19. 24 N. E. 1033 (" If a party opens the lowed); IS73. Coleman v. People. 55 N. Y. 
door for the admission of incompetent e\'i- 81. 89 (elmira.. .. A party does not acquire the 
dence. he is in no plight to cOmplain that his right to gh'e immaterial e\'idence becau~e his 
ad\'ersary followed through the door thu~ adversary has done the same thing": evi-
Dpened ") : dence of the receipt of other stolen goods. held 
Icnoa: Artz v. R. Co .• 44 la. 284. 286 (personal to have been improperly admitted: no author-
injuries; the defendant introduc~d a minister ity cited); 18f15. People v. Buch&nan. 145 K. Y. 
of the gOSpel. to prove cOll\'ersations with the 1. 39 N. E. &16 (" Even if the cros5-Clcami-
plaintiff after the injury. who testified. among nation had been as to facts not admissible in 
other facts. to "offering the plaintiff the conso- evidence. the rule seems to be that the witness 
lations of religion": ha\'ing then on cross- may he re-examined as to e\'idcnce so given": 
examination denied that he had refused to pray preceding cases ignored) : 
\\;th the plaintiff. the plaintiff Was allowed to Pen7l.'lylmnia: Sherwood v. Titman. 55 Pa. 
prove this refusal. and an objection of irrele- 77. 80 ("The defendant opened tbe door for 
vancy was overruled; "this was clearly a the testimony. and cannot compl~:in that it was 
eontinuation of the subject introduced hy de- not closed :;oon enough to suit him"; here 
fendant. and obj~ction cannot now be raisl!d by applied in an action for criminal conversation) : 
the same party to the competency of the evi- 1886. Swank v. Phillips. 113 Pa. 482. ·189 (a 
dence"): IS77. lIale 1'. Philbrick. 47 In. 217 disqualified witness of the defendant held im-
(false representations): 1885. Prost v. Rose- properly admitted. where the plaintiff had 
crans. 66 Ia. ·105. ·107. 23 N. W. 895 (fraudulent introduced another on the same subject: 
mortgages: rebuttal of irrelC\'ant transactions "that error could not be ('orrected by com-
allowed. to prevent prejudice): 1896. Spauld- mitting another": preceding case not noticed) ; 
ing v. R. Co,. 98 Ia. 205. 67 N. W. 227 (personal 'Vermont: IS97. State v. Slack. 69 Vt. 486. 
injuries; rebuttal of improper opinion t~sti- 3S Atl. 311 (mode of attacking character of a 
mony allowed); 1903. Hamilton r. Mendota witness); 1898. Fuller v. Vo.Iiquette. 70 Vt. 
C. & M. Co .• 120Ia. 147.94 N. W. 282 (opin- 502.41 AU. 579 (loss of support by husband's 
ion testimony); 1904. See v. Wabash R. Co.. intoxication; the plaintiff ha~'ing erroneously 
123 Ia. 443. 99 N. W. 106 (repairs at a crossing. introduced evidence of prior intoxication. the 
contradiction allowed); 1916. Smith~. Rice. 178 defendant wa.~ allowed to rebut this); 1915. 
la. 673. 160 N. W. 6 (alienation of affections) : Drown 11. Oderkirk. 89 Vt. 484. 96 Atl. 11 
Maine: 1851. State v. Sargent. 32 Me. 429 (contract. for support: rule applied to evidence 
(here applied to an accOmplice's testimony on a about fraud in a deed) ; 
collateral point. because other\\;se "if per- Wll3llinolon: 1896. Dutcher ~. Howard. 15 
ceh'ed to remain unimpeached When its truth Wash. 1393. 47 Pac. 28 (cross-examination to 
might be tested ". it might. receh'e undue irrelevant matter excuses a re-examination to 
cn'dit); 1880. Williams v. Gilman. 71 !lIe. 21. the same matter) : 
23 ("If the testimony be purely collateral. it West Viroinia: 1897. Sidler 11. Shaffer. 43 
was not for the plaintiff to call out collateral W. Va. 7139. 28 S. E. 721 ("Strange cattle 
facts which might prejudi('e. and then object ha~;ng wandered through a gap made by him-
to an explanation"; here applied. in an action self. he ('an not ('ompillin "). 
for negligence a.~ a veterinary surgeon. to other This rule would not apply where the orig-
instances of the defendant's treatment) : innl fact was not actually introduced 1111 ern-
:Missouri: 1920. Pinson v. Jones. Mo. dence: 1844. Allen v. Hancock. 16 Vt. 230. 233 
-. 221 S. W. 80 (lay witnesses to testumen- (re-examination to another instance of high-
tary capacity); 1921. State fl. Ritter. 288 Mo. way defects. not allowable if it was referred to 
381. 231 S. W. 606 (applied to rebutting evi- on ('ross-examination merely to stimulate the 
dence of character) ; witness' memory). 
Nebraaka: 1921. Macke tI. Wagner. 106 Nebr. Compare the rules for rc-e:romilUilion (post. 
282. 183 N. W. 3GO {slander; rule not clear) : § 1896) and rebuttal (post. § 1873). 
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an 'unfair prejudice which might otherwise have emuedfrom the original evidence, 
but in no other casco This seems to be the true significance of \vhut may be 
called the Massachusetts rule: 3 

1864, BIGELOW, C. J., in Mowry v. Smith, !J All. Gi: "The question then arises, how 
far the admission of incompetent and irre!e\'llflt cdden('e offercd hy one party, to which 
no objection is taken, render:; it ('ompetent for the opposite party to introduce evidence of 
a similar character. There certainly must be some limit beyont! which parties cannot be 
permitted to go, in extending issues of fact and bringing into a case matters which have no 
essential bearing on its f('al merits. Without indicating a general rule applicable to all 
cases of this nature. we think it may be safel,\· said that a part:-· should not he aIlo~'ed to 
go farthl'r than to pro\'e facts which have a direct tcnlicnl'Y to contradict and control the 
irrelevant or incompetent evidence which his advcrsary Iws introduced into the case. 'fo 
this extent. it lIlay be properly held that the latter has wah'cel the strict rule of law applica
hIe to such evidence, and is cstoppcd froUl objecting to thc proof of facts, by the opposite 
party, which can be properly decmed to bccolltrudictor:-' or in rcbuttal of those offered by him
self. It seems to us that the plaintiff was allowed to transecnd this limit at the trial, in the in-

'Accord: CANADA: 184;. Connell I'. Smith, 
3 I(err N. Br. 4S:~ (refusal to pel'form contmct 
of purchn~e; defendant's pureha,;cs at II 

cheaper price frorn other persolls having been 
shown, he was allowed to explain the wholc of 
the .• c irrele\'!Ult transa~tions). 

UNITt:D STATES: Federal: 1830. Stringer 
v.l\I!1rshall,3 Pet. 320, 33; (sec citation supra) ; 
Alabama: 1916, Bank of Phoenix City v. 
Taylor, 196 Ala. 265. i2 So. !!IH (mf)n<:'~' on 
deposit; irrelevant e\'idence i:; admis~ihle 
.. merely to neutrnlize by direct contradiction 
the force and effect of the eddellce improperly 
ndduC!ed". ew.) ; 
C%radQ: 1911, Denver City T. Co. I'. Uills, 
50 Colo. 328. 116 Pac. 125. semble (street-car 
accident) ; 
C'mllcdicut: 1921. State v. Segar. 96 Conn. 
428. 114 Atl. 389 (forgery; C's hearsay state
ments ha\'ing heen admittcd for the State 
without ohjcction. thc defcndant was allowed 
to introdu~e C's self-contradictory statements) ; 
Jllinois: 1904. Chicago City R. Co. V. Bundy, 
210 Ill. 39. ;1 ~. E. 28 (a party introducing the 
opponent's admission during an otTer of com
promise hy the former was not nllOll'cd to ex
clUde the opponent's eviden~e in explanation) ; 
1906. lHash r. P'!ople. 220 III. 86. ii N. E. 92 
(rule applied to justify the counsel's allusion 
to the defendant wife's failure to testif~') ; 
Indiana: 1!J03, Hoover v. State. 161 Ind. 
348. 68 N. E. 591 (defendant's irrelevant beer
drinking; testimony in denial or explanation, 
allowed) ; 
Maillo: 1881. State V. Witham, 72 Me. 531, 
535 (Peters. J.: "The introduction of im
material testimony to meet immaterial testi
mony on the other side is generally within the 
discretion of the presiding judge. But if one 
side introduces evidence irrelevant to the issue, 
which is prejudicial and harmful to the other 
party. then. although it come in without objec
tion, the other party is entitled to introduce 

e\'ldence which will dir('ctly and strictly con
tradict it"; here. the birth of a child to an un
married woman wu.s improperly received to 
show the defendant'" adultery; and e\idence 
of othcr mcn's intercourse was received to 
explain away this irrelevant but prejudicinl 
e\'idence) ; 
111 assacltUscl/s: 1861. Brown t'. Perkin~. 1 All. 
SU, U6 (trespass in entering the plaintiff's shop 
and destroying goods; the plaintiff having 
\'olunteered the statement that no liquor was 
in his shop, the defeudant was allowed to prO\'e 
thllt liquor was found there: .. it was too late 
to object to the question ufter he had volun
tarily testified on the same subject"; hut here 
the Court also thought the faet rele\'ant to 
the issue). 
Vermo"t: 1868. Lytle 1'. Bond. 40 Vt. 618 (one 
erroneous admissioll does not j lIstif\' !lllothcr; 
but where the first fact is .. It l'i;cllmstance 
morally tending to r<:'ndcr the di~Jlllted faet 
1I10re probable ", the opponent haR a right .. to 
do awny with the impression it 1Il1l\' create in 
the lI1inds of the jury"). . 
Vir(JiTlia: }920. Grahall1 V. Com .. l:?i Va. 80S, 
lOa S. E. 565 (murder of IIll officer; to rehut 
defendant's irrele\'ant c\'idcncc as to dc
('eased's lI1isconduct. certain rebutting e\'i
dence wns admi tted). 

But in the ;Unssllchusetts Court this rule 
docs not give tbe oPl)Onent a fixed right to the 
counter-e\idence; hence. if it WfiS reiec/cd 
I,clow. the ruling will not be disturbed: 18i5, 
Pnrker Z·. Dudley. lIS !\fass. 602, 00·1 (bas
tard.v; pre\'ious irrelevant improprieties of the 
complainant not admitted to contradict her 
tcstimony; "by failing to object to e\'idence 
on behalf of the complainant which was in
competent the rcspondcnt could not as of right 
claim to con trndict it"). 

So. too, the trial Court's discretiun in (111-
mittinu it will not be disturbed: 1906. Bennett 
V. Susser. 101 Mass. 329. i7 N. E. 884. 
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troduction of evidence to whiel) the defendant objected. He was not confined to disproof of 
the fact that be had charged the defendant \\;th passing counterfeit mone:', which was the 
only ground of provocation which th(' latter had attempted to establish. The plaintiff 
was allowed to go lUuch further, lind to show the distinct and independent fact that th(' de
fendant had large sums of mone:' in his possession, which he would take out :n papers and 
show to persons about him, to the amount of several thousand dollars at a time. This was 
an irrelevant and immaterial fact, which not only had no bcaring Oil thc true issue bctween 
the parties, but did not telld to contradict or control thc c\'idence which (hc defendant had 
introduccd in mitigation of damages." 

The source of these divergent views is apparent enough. By the Courts 
adopting the first rule the emphasis is placed upon the circUlnstl1nce that the 
opponent did not in the first instance object; hence, his waiver of objection 
leases him without ground for maintaining that the original eddence was a 
wrolli! which estops the original offeror from now objecting. By the Courts 
adopting the second rule, on the other hand, the emphasis is placed upon the 
original party's \'oluntal''y action in otfering the eddence, by which he virtually 
wah'ed future objection to that class of facts. Both these circumstances of 
waiver are true; it is simply a question of rclath-e emphasis; hence the Con
tradictor~' views. But it may be noted that under the first rule, in almost all 
the cases, the counter-e\·idence had been rejected below, while under the second 
rule, in almost all the cases the counter-eddence had been admitted below; 
i.e. the Courts under both rules reached praetically the same result in that 
they refused to disturb the ruling below. This points to the b'ue rule, namely, 
that since each part~· is alike ill the condition of ",olellti non fit injuria:, 
neither can complaiJl of a I'uling either admitting 01' rejecting, a wah'er being 
predicable of both. The mattei' is thus left in the hands of the trial 
Court. l\Iodify this in certain cases by conceding to the opponent, 
as of right, to usc the curath'e counter-evidence when a plain and unfair 
prejudice would otherwise have inured to him, and the rule will be sufficiently 
flexible. 

Certain other questions, apparently rela.ted, must here be distinguished; 
(1) whether certain facts properl,l/ admissible h~ impeachment of character may 
be rebutted or explained in 11 eertain manner, as by the fact of -innocence of 
crime (post, §§ 19,j, 111 G), or of corroboratiyc cOIIsi8fcnt statements (post, 
§ 1122), and b~' explanatoQ' e\·idence in general (post, §§ 1101-1144); 
(2) whether a collateral fact can be disproved by counter-cddence (post, 
§§ 1000-1015); (3) whether certain facts, in their order' of presenta
tion, may be put in on a re-e;raminlltion -instead of on the direct eXllmination 
(post, § 1896).4 

• Compare also the rilles for waircr of ob-, 
jec/ion (post, § 18). whoso principle is hero 
partly involved. Under that hend hdonp:3 
the question whether a party who has originally 
objected to inadmissible e\;dell<:C is to he 
deemed to ha\'c waired the objrction by sub
scqllently introduci1lO similar ct'idence }lim~c1f. 

}<'or the Question whcther an illS/ruction must 

-. -
be o'iren upon evidence admitted for both 
parties outside of the pleadings, see Thompson 
OIl Trials (1880). II, § 2310; 1902. Bomar t'. 
Rosser. 131 Ala. 215. 31 So. 430. 

For thc present subject in general. Eec 
Thompson, 1/bi 8upra: Elliott. Gencral Prac
tice (lSfJ.l), n. § 592. 
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§ 16. Judicial Discretion as applied to Admissibility; Distinction botween 
Discretion and Unappealable Rulings. The term " discretion", as applied to a 
trial Court's powers, rna:' be used in several senses, which have not been, in 
our law, as often discriminated or as fully developed as they ought to be. 

It may mean (l) that the trial judge is controlled by no fixed rule.y, but may 
in each case decide according to good sense and justice without regard to 
precedents, either by himself or by a higher Court. In this meaning, nothing 
is ill\'olved as to the finality of the decision; it mayor may not be appealable. 
(2) It mn~' mean, on the contrary, that the trial judged~cides aeC9_~di!lg.to 
sOllle rule, but that in one.Qranotner respect hii,-aeciYion is . and here it 
nlli~~ be-final (a) as to the law, i.e. the tenor of the rule, (b) as .lo..thc applica
bilityof the rule:tQJhe Taefs, or (c) a~ to the exi~_t_e!!.r:£;_q~JJle.Jacts. The 
nrsf6f tlit.;se nleanings (1) is Discretion in 'the -ordinar~' sense; the second 
(2) may be termed Finality of Huling, 

(1) Xow Di8cretion, in this strict sense, is by our law not conceded to any 
trial judge on points of e"idence, except perhaps in 'ex parte' and interlocu
tory proceedings. l The whole spirit of Ollr law requires the observance of 
precedents. The propriety of improving our s~'stem in this respect is a large 
question, which need not be here opened; the tenor of our law is plain. It is 
in this view that the following utterances were made: 

1824, T.n-LOI!, C .. J., in Stale \'. Candler, 3 Hawks :ms: "The superiority of our law [of 
evidence! consists in its laying down the rule, \\;th its proper exceptions and limitations, 
and leaving nothing to the di!'Cretion of the Court." 

186i, SAW'lEU. ,J., in People v. Farrell. 31 Cal. 58-t (the trial judge had declared that the 
rules of evielenre Wl're to an extent flexible: this the Suprl>me Court repudiated): "If the 
law had really established ('ertaill rules of evidence, the Court, as we con('eive, is bound to 
adhere to them, 1I0t only 'in all orllinary cases', but in all cases and such rules cannot prop
erly 'be hent when thcy come in contne·t with what may seem to the Court or jury in the 
particular case in hanel to he 'reason and justice, so as to suit the case to which they are to 
be applied.''' 

1896, BENET, J., in Norris v. Clil/I.·.veale." -Ii S. C.4SS, 25 S. E. i9i: "The term 'disrretion' 
implies till' abscl1('e of II hart! ancl fast rule. The establishment of a clcllrly-dcfined rule 
would be the end of discretion. And yet 'discretion' should not he a word (or arbitrary 
wiJI or unstllhle caprice. Xor should judicial discretion be, as Lord Coke pronounced it, 
'n crooked corel', hilt rathrr, as Lorll ;\Iansfield defined it, the 'exer('i,ing the best of their 
judgment upon the occasion that calls for it', adding that 'if this discretion be wilfully 
abused ... it ought to he under the ('ontrol of this Court.' The Courts and t('xt 
writers all concur that by 'judicial discretion' is meant sounl\ discretion guided by fixed 
legal principles. It must not he arhitrary nor capricious. but must he regulated upon legal 
grounds, grounds that will make it judi(·ial. It mllst he rompelled hy conscience, and 
not by humor. So that when a judge properl~' exercises his judicial discretion he will decide 
and act according to the rules of equity, anel so as to advance the ends of justice. There 
are two ditTerent kinds of discretion that may be exercised by the presiding judge, one of 
which is appealable, the other not. In the ex('r('isc of his exclusive right to decide a matter 

§ 16. I Distinguish the English legislation 
by which the Supreme Court is given power to 
alter the rules of avidenco: 1894. St. 57 & 58 
Viet. c. 16. § 3, Judicature Act (giving power to 

make rules of evidence in spcdfied ('Mea; ('x
plained in Boerlein 1'. Bank. 1895. 2 Ch. 488. 
491). 
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of faet, or to control the orderly conduct of trials, the discretion of the circuit judge will 
not be reviewed by this court. For example, in granting or refusing a new trial on the e\'i
dence, or in granting or refusing additional time for argument of counsel, or in deciding 
whether an admission or confession was mode freely and voluntarily, so as to determine its 
admissibility liS evidence, or in permitting a witness to be rccalled, or in granting or refusing 
a motion for II continuance, or the like. In such matters no error of law can be committed, 
and no appeal can be taken," 

(2) (Ct) Finality, as to the tenor of the law, is in our system neyer conceded 
to the trial judge. The Ycry constitution of courts of appeal is of itself a 
demonstration. 

(fJ) But finality as to the application of the law to the facts may conceh'
ably admit of a different result. For example, let a certificd copy of a deed 
be ofl'ered; the question arises whether the original should be produeed; as
sume that the law of the jurisdiction is that a cop~' of a doculllent i" admissible 
when the original is lost. and that loss consists in the inability to find artel' 
diligent and adequatt· search; and. further, that a recorded deed is not gov
erned b~' that rule, but by the rule that the certified eopy of a recorded deed 
may he lIs('d without proof of loss, :\ow hrre (a) the law is these rules; 
(b) the application of the law consists in declaring the offer to be governed by 
the fil'st or the second rule; and (c) the facts consist in the diligent and ade
quate search followed by inability to find, Under (b), then, is the decision of 
the trial judge final? It might perhaps be. But in our system of law this 
seems never to be recognized, for rules of Evidence, If the trial judge selects 
the wrong rule as applicable to the case, this error is deemed open to revision: 

1896, BEXET. J., in Snrri .• y, Clilll.-scale.~, ,~Ilpra: "To the appealable class, in this State, 
belong all instanees of the exercise of discretion whieh lIlay disclose the eommission of error 
ot iaw. And, without going into detail, it is enough for the purpose" of this ('ase to suy that, 
in deciding the preliminary question whether or not there has been sufficient proof of the 
loss of the written instrument to justify the admission of secondary evidence of its content~, 
it is possible that a circuit judge may commit error of law in the violation or misapplication 
of the rules of evidence, and therefore his cxercise of di~cretion may he appealed from; 
and the appeal wiII lie, lIot because of any so-called 'abuse of discretion', " a phrusc un
happily framed, because im!>lying a bad motive or wrong purpose, but because his ruling 
may appear to have been made on gruunds and for reasons clearly untenable." 

(c) Finality as to the findings of fact, howevcl', is by most Courts in theor~·. 
and by some Courts in practice, conceded to the trial judge.2 In the instance 
above, for example, the facts as to It diligent and adequate search would be 
takell, upon appeal, as determined below.:! This is the sensible and practical 
doctrine. A few Courts notably that of Xcv.- Hampshire (iargely due to 
the influence of Chief Justice Doe) and of Massachusetts systematically 

• • 

• This applies, of course, to su('h mntte;~ of late Court will not d('fine the rule of law an\' 
• 

fact only as fall within the r.o\'illce of til(' :nor(' minutely; for example, s holding that 
judge, not the jury (post, Bo,"t III). the ~ullic!ell~Y of the search is 1\ question ~f 

3 It will he notiel'd, f'.rther, thllt the at- fart for th" trial judge ~ignifies that no rule 
tribution, ill l'uch a case, ,,{ fiualit~, on matter,. rClluiril\~ s('ar~h in a particular pla~ or by It 
of fact signifies also, in ~ff('ct, that the appel- particular person will be laid down. 

Hi; 
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recognize it for substantially all the rules of Evidence. On a few topics (such 
as the qualifications of an expcrt witness) almost all Courts enforce its recogni
tion. On thc remaining topic:;, most Courts profess an adherence to it, but 
nevertheless inconsistently waste their O\vn time and that of the profession 
by recording at great length their opinions upon a thousand petty questions 
of fact preliminary to the admission of particular pieces of evidence. This is 
due chiefly to their usual qualification that the discretion is final unless it is 
" abused"; so the necessity of overhauling the facts in detail, to see whether 
diseretion has hccn " abused", involves the vcry labor for the appellate Court 
and the very uncertainty for suitors which would be obviatcfl by a doctrine 
of discretion, if it werc worth anything at all. It is usually the appellate 
Court, not the trial Court, that" abuses" the doctrine of discretion. How
ever, in theory at least, all Courts ttre found more or less explicitly recognizing 
some concession of finality to the trial judge on the matters of fact upon which 
the application of the rules of evidence depend: 

18iO. FOSTER, .J., in Bundy \'. Hydl', 50 N. H. 116, 120: .. By discretion judicial dis-
cction wc mean the excrC'ise of final judgmcnt hy the [triall Court in thc decision of such 
qucstions of fact as from their naturc and the circumstances of tlll~ case come peculiarly 
within the provincc of the presiding judge to determine, without the inter\'ention and to 
the exclusion of the functions of a jury." 

1894, WOOD, J., in Vaughan v. Sta/I', 58 Ark. 35:3, 3il, 24 S. W. 885: "The trial Court 
had a discretion [in determining the conditions preliminary to secondary evidencel, which 
was only limited to the extent that it shollld not be ahused. It is absolutely essential that 
cireuit Courts he \'ested with such di~crction. The judge is acquainted with the surround
ings, sees and hears the witnesses, and is the olle to be satisfied as to whcther the cOl1rlitions •• 

exist calling for the introduction of 3ccondary evidence. . .. The Court should pro-
ceed cautiously and avoid capricious conclusions. Its judgment should be based upon 
investigations reasonable amI ~lItisfactory. It should ha\'e diligent inquiry made, or he 
satisfied from competent proof that inquiry would do no good. When it appears to us 
that such has been the course of the trial judge, we will not re\'iew his discrction to disturb 
his findings upon thc facts before him. If the law requires certain fixed and unbcnding 
rules to be observed by the circuit judge in laying foundation for the admission of secondary 
evidence, then be has no discretion in the matter." 4 

2. Procedure in Questions of Admissibility 
• 

§ 17. The Offer of Evidence. The procedure in raising and deciding ques
tions of Admissibility is a part of the general body of procedure, and could not 
be fully treated except in that connection. But its details often depend in
timately upon the doctrines of Admissibility, and a knowledge of the rules of 
procedure is necessary in considering many of the applications of those prin-

• Further utterances may be found in the 
ensuing opinions: 1895, State v. Sawtelle, 66 
N. H. 488.32 At!. 8:n; 1914, Nawn v. Boston 
& Maine R. Co., 77 N. H. 299, 9l Atl. lSI 
(history of the dortrine of trial Court's dis
cretion in this State); 1922, Dunklee 11. Prior, 

- N. H. -, 115 Atl. 138 (opinion by Plum
mer. J .• approving the text above); 1906, 
State v. Monich. 74 N. J. L. 522. 64 At!. 1016; 
1898, Martin 11. Jennings. 52 S. C. 371. 29 
S. E. 807. 

168 



§§ 9-23} THE OFFER § 17 

ciples. A short survey of the rules and their reasons is therefore necessary at 
this point. The procedure as a whole falls into £h'e separate stages: the 
Offer of Evidence, thc Objection, thc !luling, the Exception, and the Judgment 
of Enor. 

The Offer of Evidence. The offer of cvidence involvcs sevcral questions, -
the time of offering, the form of the offer, its tellor, and its fillality. Thc first 
of these is bctter considered elscwhere (pust, §§ 18liG-1900), as a part of the 
general body of rules for the Ordcr of E\·idence. Thc other three belong 
properly here. 

a. Form of the Offer. (1) Thc offer at the trial need not bc in writing; it 
is ordinarily made by the counsel's oral calling of a witness or presentation of 
a documcnt or by his oral statement of a question to a witness. But whcre thc 
testimony is in the form of a deposition taken hefo!'": trial, thc questions arc 
required to be in writing when the depositions are taken b~' the method of 
commission, ·;.e. when the counsel do not attcnd pcrsonall~' at the time of thc 
witness' examination before the officer but preparc written interrogatories to 
be sent to the officer; 1 the more usual method, howe\'er, consists in an oral 
examination by counsel personall~' attending, thc questions and answers being 
written down after utterance.2 In either case the deposition-document is 
usually required to be filed with the clcrk of court before triaI,3 and is always 

• 

formally offered at the trial, by being read by the counselor handed to the clerk 
for reading,4 

(2) The oil'ers of specific faets are usually separated by being embodied in 
single successi\"e questions to the witness. But in the discretiun of thc trial 
Court the witness nHl~' be pcrmitted to relate a continuous narrath'c without 
interrogation. These matters im'ol\"c rather the form of the witness' narra
tion, including the use of photographs, maps, interpreters, and thc like, and 
are considered under the head of Testimonial Xarration (post, §§ iliu-S12). 

(3) The offer mllst be It presentation of evidence actually m:ailable: 

HJ03, RICK~, ,J., in Chicago Cill! R. Co. ,'. Carroll, 20fi Ill. 318, fiS~. E. 10.'17 (the plaintiff 
having been allowed, after the close of both eaSl'S, to ofl'er e\"idellC'e of the defendant's owner
ship of the car 011 whieh the injury occurred, and the defendant then desiring to offer, for 
the first time, e\"iden('e of the due inspection of the cars, the defenrlant's attorne~' said: 
"We desire to offer evidence on the question of inspection", and the Court replied: .. I 
will not receh'e any e\'idence, eX('ept m; to the oWllership of this line, nt this stage"; this 
was held Ilot a sufliC'ient offer): "No \\"itne5~ wus put upon the stum\. No question was 
asked. Nothing was done, ex('ept a l11('re conversation or talk had between counsel fur 
appellant and the Court. Sueh procedure as that does not amount to an ofTer of l'vidence, 
and the remarks of the Court did not amount to a refusal to admit cdden('l'. There ean be 
no refusal to admit that which has not been offered; and counsel eannot, b~' engaging in a 
mere conversation with the Court, although it may relate to the procedure, by nll'rely stating 

§ 17. 1 For the distinction ht'tween these 
two method~. Ree ]Ju.~I, §§ S02. 1371). 

• The rules for intc'rrnp:atorics are briefly 
considered '}10k!, H lSO:!-lS06. 

• The stntutes on this point may bt' found 
hy consulting the citations ]Josi. §§ 1380-1382. 

• For the duty of the proponent of a dvclI
,nc1lllo .,how -it to lilt> op]Jonent before reading it 
to the jury. S(,(' ]lost> § 1861. 
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what he desires to do, get a ruling from the Court upon which he can prcdi('lIte error. IC 
appellant desired to milk\> the eontcntion it now makes, it should huve ut least put II witness 
upon the stand, and proceeded fur enough till the question rclath'e to the point it is now 
said it was desired to offer evidence upon was reached, and then put the question, and al
lowed the Court to rule upon it, lind then offered what \\'U$ expected to be pro\'ed by the 
witness, if he was not allowed to answer the question asked." 

1!H i, :UCC.UIAXT, .J., in Columbia Realill Illre/J{III1:llt Co. v. Alameda Lraul Co., Si Or.2i7, 
168 Puc. IH,444 (action for brokerage cOUlmissions on sales of realty where the purchasers 
had defaulted and contracts been cancelled): .. III rehuttal plaintiff made the following offer: 
• The plaintiff at this time offers to produl'e witnesses Hllli prove that all the cancellations 
of euntracts which ha\'c heen referred to in the ('ase arc the result of an intel'fel'encc by the 
Alameda Lund Company ... su that it was profitable for the pureha~ers to surrender the 
r-ontracts and forfeit the moneys .... ' 

.. Defelldllnt ('ontends that an offer of proof cunnot be made without calling' a witness and 
asldng all appropriate question. . .. In the casc at hal' no \\'itnc~s was named, and 
the ofFpr of proof was ('ouehed in the most general tcrms. Wl' think that plaintiff should 
have namcd its witlle:;scs lind specifier! the acts of interference relied on. The offer should 
ha\'e named the coutmet,; uf purcha 'C which were <'ancelleri bec'allse of caeh lIet of interfer
enc'e by the r1efeudllnt. Unless the caIling of witnesses is waived hy the court, or b~' the 
adverse party. we think the better ?ractice is to cnll the \\'itnessl~s relied on and ask IIppro
priate questions. If objections arc sustained to these questions, the time is ripe for an offer 
of proof . . . llnthoritics are citecI to the effect that, when the trial COUI·t settles a bill 
of exeeption$ reciting offer of proof, it will bc assumed on appeal thut the witnesses were 
present and the e\'iJence was properly offered. We do not think that the ('crtific'ation of 
a hill of excl'ptions should he I,(i\'('n the effect contended for, It is the practice in this 
State to incorporatc in a bill of exceptions the objections to qUl'~ti()ns and tlw offer,; of proof 
in languagc tllken from the rcporter's tl'flnseript, and n trial ('ourt refusing so to do would 
be regarded as unfair to the IInsllc('essful litigant. The certification of the hill cloes not im
port a waiver by the trial court of the calling of witnesses in connection with an offer of 
proof." 

The offer mllst therefore not be merely a verbal suggestion for invoking a 
ruling, or It promissor.,· announcement of expected material. It need not ex
pressly appear, however, that a witness was corporally called to the stand, un
less there are circumstances to raise the presumption that the ofFer was im
proper in one or theotherof these l·espects. 6 An eiusive violation of this principle 

• Such scems to be the result of the cases; in good faith); 1917, Louisville & N. n. Co. 
Federal: 1884, Scotland Co. v. Hill, 112 U. S. v. Burns, 6th C. C. A .. 242 Fed. 411 (ejectment 
183. 186 (" If the offer is actually made and re- (rom a railroad train; counsel's announce
fused, and there is nothing else in the record to ment of "ahility to make such proof", which 
indicate bad faith, an appellate Court mu~t as- was "ne\'er definitely olTered ". held not 
sume that the proof could have been made ") ; enough); Fla. 1!J22, TYBon v. State, Fla. 
1909, Missouri Pac. n. Co. v. Cnstle, 8th C. C. .90 So. 62:3 (objections were sllst.'lined to 
A., 172 Fed. 841 (a witness being called and questions put hy counsel to witnesses as to al
a certaiu question being excluded. the counsel leged materi!ll fact.~; the rulings were affirmed; 
offered to provo certain other facts, without "the proper practice is to proffer to establish 
nsking the appropriate ljuestions; held suill- the facts relied upon as a defense by com-
cient); 1912, Platte Valley C. Co. 11. Bosser- petent proof"); Ida. 1922, Mahhett tI. Mab-
man-Gates L. S. Co., 8th C. C. A., 202 Fed. bett. 3·1 Ida. Gll, 202 Pac. 105i (habeas cor-
692, 694 (" In the Federal courts. nn assign- pus by a father against a mothrr for the eus-
ment as error of a rejection of an ofTer to prove tody of a child; on the trial, and I)(~fore resting, 
certain facta without propounding any qUCE- petitioner's counsel said, "I would like to ask 
tions to a witneRS caleulatl'd to elicit them Mrs. Mabbett (the respondent) n few ques-
properly raises the issue of the admissibility". tions"; to which respondent's counsel said, 
the presumption being that the offer was mnd(' .. We C'bject." The court said, "I do lIot think 
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occurs often on cross-examination to character, when facts of discreditable 
conduct are groundlessly asked about, in the hope that though denied they 
will be assumed b~' the jury as well founded (post, §§ 983, 1808). Here, since 
the cross-examiner is by another rule not allowed to prove such facts by ex-
~'ou can cross-cxamill~ her ullle8s she goes on the 
stand herself"; }IcCarthy, J.: "While he did 
not expressly say so, it is probable that appel
lant's counsel desired to cross-examine the 
respoudent as the udverse party under our 
stutute (C. S. § 8035). . •. Doe~ the reeord 
show a denial by the court of appellant's right 
to examine respondent, and resulting prejudice? 
Counsel did 1I0t clIll her to the stand, nor ask 
that she be sworn; did not state what 
(lucstiOlI~ he proposed to usk her, nor what 
he proposed to prove by her. The remark 
made by the court clln hardly be called 
a ruling. Counsel did not ussert his right 
in such a way as to call for a ruling ") ; 
Ind. 1919, Chicago, Indiana & L. R. Co. 't'. 

Public Sef';ce Commission, 188 Ind. 334. 123 
N. E. 465 (the filing of a transcript of e\;dence 
taken before the Commission. \\;th the clerk 
of the court iu which action was brought, as 
required by St. 1913, p. 167, § 69. docs not of 
itself make the whole or any purt of the tran
seripte\;denee foreither party as if introduced); 
Md. 1877, Eschbach v. Hurtt, 47 1\Id. 61. 67 
(a judicial statement that certain e\;dence will 
not be IIdmitted is not the subject of exception 
where it does not appear that the party at the 
time produced or had present a witness to the 
fact, or so stated to the trial Court); .Minn. 
1910, Nationlll Citizens' Bank v. 'rhro, 110 
Minn. 169, 124 N. W. 965 (here two judges dis
sented because the colloquy at the trial showed 
sufficiently thllt the e,,;dencc ready to he of
fored, but not formally offered, was material) ; 
!off). 1910, Seibel-StlC'ssdorf C. & 1. M. Co. v. 
Manuflleturcrs R. Co., 2:30 Mo. 59, 130 S. W_ 
288 (a" mere expr('ssion of a desire to introduce 
evidence" is not enough); Mont. 1919, Jubyv. 
Craddock, 56 Mont. 556. 1851'ae. 771 (" de
fendants did not call or offer to ('all any \\;tn.ess 
by whom the fact." detailed in the offer could be 
proved"); .~'cbr. 1909, Butterfield v. Beaver 
City, 8,1 Nebr. 417, 121 N. W. 592 (questions 
were excluded. but the expected answer 
was not formally nlTered; held insufficient); 
N. r. 1922, People 1'. Nunziato, 233 N. Y. 
:J94, 1:35 N. E. 827 (offer held insufficient); 
N. Dak. 1907, Madson r. Rutten, 16 N. D. 
281, 113 N. W. 872 (questions asked and re
jected, but not followed by an .. offer of proof", 
held inadequate) ; Or. 1920. Booth-Keely Lum
ber Co. v. William!;, !l5 Or. 476. 188 Pa~. 213 
(counsel "rend into t!lC record the langullge of 
his plellding liS lin olTcr of proof"; held insuffi
cient); 1!l!:!2. Patter80n 1.'. Cau~ey, --So C. , 
III S. E. i::!5 (grantor's capa~;ry: ht'rC' the 
failure to offer a \\;tne,s wa' h":d fatal); 
P. R. 1915, People 1'. Diodnnct. 22 P. H. (illS 
(assault; .. where the question shows its pur-

po~c lind tlllllllaterblity of the e\-idcnce sought 
to be elicited, un utIer to prove is not nel'CS
sary, "); Tenn. ISiS. Robinson t·. State. 1 Lel\ 
673, 6i-1 (the party making the offer Inust 
show that he had the prorJer witness or the 
meall~ of produeing hint. -or in good faith 
so belie\'ed); rr;8. 1916, \Yi tt- t'. Voigt, 1U2 
Wis. 568, 15ti N. W. 95-1 (defendant's counsel 
.. said in sub~tance that he hud witnesses in 
court . . . who would testify" etc., whereon 
the Court "informed him that. such e\'idenc!' 
would not be r.eceivcd"; held, a sufficient 
offer). 

For additional illustrations of the applica
tion of the IlrinCillle, sec post, § 1808. 

The follo\\;ng rulings 5!'em too strict: 
1884, Higham t'. Vanosdol, 101 Ind. 160, 162 
(the record showed that, a witness being on the 
stand, .. the defendunt offered to prove by the 
witness" a specific conversation set Ollt in 
full; a ruling rejecting the ofTer was sustained, 
partiy because .. i t docs not appear that any 
question was asked the witness "); 1905, 
Indianapolis & 1\1. R. T. Co. v. Hall, 165 Ind. 
55i, if> N. E. 242 ("There must be a question 
asked which is cal!'uluted to elicit the testimony 
excluded "); 1904, Schilling 11. Curran, 30 
Mont. 3iO. i6 Pac. 998 (the counsel .. now 
makes formal offer to Ilrove that S. knew of 
this transaction", etc .. held insufficient without 
calling the witness or affirmath'ely showing 
that the offer is made ill good fuith, etc.); 
191i. Columbia Realty I. Co. v. Alameda Land 
Co., 87 Or. 2i7, 168 Pac. 64, 440 (broker's 
commissions; ordinarily, .. an offer of proof 
cannot be mnde \\;thout calling a \\;tness and 
asking an hppropriate question"; quoted 
8upra). 

I t has been said that on cross-examination 
the rule requiring all offer of proof is not ap
plicable; 1918. Herzig v. Sandberg. 52 Mont. 
538, 172 Pac. 132. But this means perhaps 
no more than another aspcrt of the general 
exception that on cross-examination the 
ulterior purpose of an appurently irrelevant 
question need not be disclosed. so far as re
quired by the general principle of conditional 
admissibility (post. § 18il). It is of course 
ob\'ious that, on the one hand, the very ques
tion by the cross-exuminer to the witness is 
an offer of proof; and. on the other hand, that 
no other witness could prop!'rly he called ut 
that moment by the cross-examiner (1,ost. 
§ 1885). In tit is aspect. the statpment. above 
would be th!'Tefore hoth n truism. in one sense, 
and incorrect, in another ~ense. 
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§l7 PROCEDURE OF ADMISSIBILITY (CHAP. 11 

trinsie testimony, he is exempt from supporting his question by formal tender, 
and he thus abuses his advantage. Nothing but a strict exercise of judicial 
duty can avail to check this abuse.6 

b. Tenor of the Offer. The general principle is that the offer must be judged 
exclusil)ely by its specific contents regarded as a whole. This principle lcads. 
to several consequences. 

(1) If thc cvidentiary fact desired to be ofl'ered is in itself apparently ir
relevant, or otherwise dcpendent on other facts for its admissibility, the offer 
must contain a statement of the spccific pllrpose, or of all the other facts 1/ec
essar.7J to admissibility. This rests on the doctrine of conditional relevancy 
(ante, § 14, lJO.~t, § 1871).7 A common application of this rule is found where 
on objcction the trial Court excludcs an indefinite question (e.g., " What did 
he say? ''') whose answer might or might not contain irrelevant or otherwise 
objectionable matters. In other words. the Court and the opponcnt are en
titlcd to an oll'cr specific cnough to pcrmit of intclligent objection and ruling; 
whether thc offering party need specify precisely the expected answer or only 
the general objective of the question, and whether he needs to volunteer this 
or may wait until the Court requests it, and whether the context of the testi
mony may suffice for the purpose, these must depcnd much upon the case 
in hand.s 

(2) If several facts are included in the offer, some admissible and others in
admissible, thcn the whole (if properlj' objected to) is inadmissible; in other 
words, it is for the proponent to scver the good and the bad parts.9 

(3) Similarly, an offer of a fact for two purposes is crronco us if the fact is 
inadmissible for one of thc purposes, though it would have been admissible 
for the other if oft'ercd for that alone. lO 

• For the doctrine of conditional admis-
8ibility, by which an offer. posith'ely made. is 
received conditionally. sec ante. § 14. post. 
§ 1871. 

7 For the rule that an offer reje('ted in the 
form of a question must show that the excluded 
U718wer would hare been material, in order to just
ifyan appeal. sec pust,§ 20, under Exceptions. 

81912, Birmingham It. L. & P. Co, 11. 

Barrett. 179 Ala. 274. r.0 So. 262 (rehearsing 
prior cases in this State). 19B. Hartnett v. 
Boston Store. 205 III. 331. lOG N. E. 837 (sale 
of firearms to a minor; a quesiion by the 
plaintiff to thc minor. whether he was experi
enced ill the lISC of weapons. was excluded on 
objection; held that the plaintiff was not re
quired to state what thc expccted answer was) ; 
1905. Marshall v. Marshall. 71 Kan. 31a. 80 
Pac. 629 (citing cases; good opinion by Mason. 
J.); 1915. Rice I'. Sheldon. 38 It. 1. Hit. 04 
Atl. 711 (here a dissenting opinion exhibits 
the error of having a fixed rule). 

This question. howe,·cr. tends often to 
merge into that of § 20. po.~t (C'mbodying the 
answer in a bill of exceptions) and that oi 

§ 1871. posl (whether there was an implied 
offer to prove other facts making the offer 
relevant). and Courts tend not to distinguish. 

• 1921, Sage 11. State. 22 Ariz. 151. 195 Pac. 
sa4 (statutory rape); 1895, Herndon v. 
mack. 97 Ga. 327. 22 S. E. 924; 1885 •. O\·er 
v. Schiffiing. 102 Ind. 191. 26 N. E. 91 (libel; 
offer rejected to show that the wi tness "com
municated all these facts" to the lJlaintiff; 
not all of the facts being ndmissihle for a 
prh'i!eged communication, "it was counsel's 
duty to 5peeifically seate the facts which they 
expected to show that the witness communi
cnted to their client; ... the Court was not 
bound to analyze the testimony and sift Ollt 
the C'ompetent from the incompetent "); 1905, 
Indiannpolis & I\L R. T. Co. v. Hall, 165 
Ind. 557. 76 N. E. 242; 1903, Farleigh v. 
Kelle~·. 28 Mont. 421. 72 Pac. 756; 1919. 
Juby v. Craddock, 56 l\Iont. 556. 185 Pnc. 771. 

Contra: 1910. Finch & Co. v. Zenith Fur
nace Co., 2-15 111. SSG. 92 No E. 521 (" We can
not ndopt a view so nnrrow"). 

10 1855. Phillips v. Hoyle, 4 Gray MoIlS. 
50S. 
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(4) An offer of a fact for an inadmis,9ible purposc A is properly excluded, 
though the same fact would hlwe been admissible f()r purpose B.ll 

(5) Conversely, an offer of a fact admissible for purpose B is properly ad
mitted, even though the same fact would hare been inadmissible if offercd 
for purpose A; this follows Cl'om the doctrine of multiple admissibility (ante, 
§ 13). 

c. Finality of the (~tfer. Evidence once offered and admitted cannot or
dinarily be withdrawn by the offering party, even by allowance of the Court, 
without consent of the opponent, at least, merely because the ofl'cring party 
cha.nges his mind about using it,l2 But where an ofi'er of evidence has been 
objected to and nevertheless admitted, the Court overruling the objection, 
the offering party may later, it would seem, with the Court's consent, with
draw the evidence with a Yiew to obviating the possibilit~, of an error of ruling; 
in such a case, the question then becomes one of a revocation of the ruling 
(post, § 19). 

§ IS. The Objection. The initiative in excluding improper evidence is 
left entirely to the opponent, so far at least as concerns his right to appeal 
on that g:-aund to another tribunal. The judge lllay of his own motion deal 
, ith offered evidence; but for all subsequent purposes it must appear that the 

; ponent invoked some rule of Eddence. A rule of Evidence not invoked is 
• 

. [I . .£wec. 

II 1849. Doc v. Beviss. i C. B. 456, 508 (a as to its legal admissibilit~· "); 1905, Deitrich 
ree\'e's account-hook, being offered as entries 11. Kettering, 212 Pa. 356. IiI At!. 927. 
I\gainst a deceased person's interest. held prop- Contra, but unsound: 1\104. State 1). Charles. 
'~r1y rejected, and the proposal to admit them 111 La. 933, 36 So. 29 (homicide; certain 
:as admissions of the lord of the manor, by declarations of the deceased. offered improperly 
reason of the book being in the latter's posses- as dying declarations and' res gestm', admitted. 
sian, this ground of reception. not having been being properly receivable n.;; self-contradictions 
urged at the trial, was rejected; .. it would be of other declarations of the deceased; no 
manifestly unjust to allow that ground to be authority cited). 
taken now. seeing that, if it had been so put 12 1908, Alabama Great S. R. Co. 11. Hardy, 
then, it might have been explained "); 1890. 131 Ga. 238, 62 S. E. 71. 
Royal Ins. Co. v. Duffus, 18 Can. Sup. 711 § 18. I 1911, Diaz c. U. S .. 223 U. S. 450, 
{insurance; the finding of matches and shav- 32 Sup. 252 (" So, of the fact til at it was hear
ings ncar by, being properly excluded on an say, it suffices to observe that, when evidence 
offer to evidence an incendiary origin, was of that character is admitted <\;thout objection. 
not allowed to be afterwards maintained as it is to be considered and given its natural 
an offer to evidence the extent of the fire); probative effect as if it were in law admis-
183·1. Goodhand v. Benton, 6 G. & J. 481, 488 sible"); 1921, Sawyer v. French, Mo. , 
(" For the purpose for which the account was 235 S. W. 126 (hearsay); 1915. Forster ~. 
offered ill evidence, we think it clearly in- Rogers, 247 PIl.. 54. 93 At!. 26 (incompetent 
admissible and approve of its rejection by the testimony introduced without objection; the 
County Court. . .. In the Court's rejec- Court's refusal later to grant a motion to 
tion of the account, they do not declare it nd- strike out is not reviewable); 1920. George M. 
missible evidence for no purpose; but simply Keebler, Inc. v. Land T. & T. Co., 266 Pa. 
that it was inadmissible for the purpose for 4-10. 109 At\. 659 (apprming Forster 11. Rogers) ; 
which it was offered. It was still open to the 1908. Murella v. Reyes. 12 P. I. 1 (inoom
appellant to offer it as e"idence for any other petency of witness under C. C. P. § 383); 
purpose for which it was legaIJy competent. 1909, Falero Il. Falera, 15 P. R. 111; 1912, 
Had the defendant olTered the account gener- Coto v. RoJas. 18 P. R. 493 
alIy, <\;thout sper.if~·ing his object. or had ~tated Hence, any rule is wnh'ahle: ~ee examples 
it to be to contradict or discredit the te~limony ante. § 7 a. post, §§ 18, 22i5. 2592. 
of the <\;tness given on his examination in In Baltimore & O. R. Co. v. State. 107 Md. 
chief •... there could not have been a doubt 042. 69 At\. 439 (1908), the above passage 
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1908, POWELL, J., in Marella v. Reycs, 12 P. I. 1,3 : "His omission to object to her operated 
as a waiver. The acceptance of an incompetent witness to testify in a civil suit, as well as 
the allowance of improper questions that may be put to him while on the stand, is a matter 
resting in the discretion of the litigant. Hc may assert his right by timely objcction or he 
may waive it. either expressly or by silence. In any case the option rests with him. Once 
admitted, the testimony is in the case for what it is worth. and the judge has no power to 
disregard it for the sole reason that it ("ould have been excluded, if it had been objeeted to, 
nor to strike it out on his own motion. The disqualification of witnesses, found in rules 
of e\;dencp. of this character, is one not founded on public policy but for the protePtion and 
convenience of litigants. and which consequently lies within their controL" 

The function of the objection is first to signify that there is an issue 
of law, and, secondly, to givc notice of the terms of the issue. An objection 
serves, for the rules of Evidence, the sllme purpose as a demurrer for the rules 
of substantive law: 

1833, SnAw, C. J., in Gad" v. Norion, 14 Pick. 236: "The right to except [i.e. object] 
is a privilege, whic:h the party may wah'e; mHI if the ground of exception is known and not 
seasonably taken, by implication of law it is w'liYed. This proceeds upon two grol!nds; 
one, that if the exception is intended to be relied on and is seasonably taken, the omission 
may be supplied, or the error conected, and the rights of all parties saved. The other is. 
t hat it is not eOllsistent with the purposes of justice for a party, kno\\;ng of a secret dercet, 
to proceed and take his chance for a favorable v(-rdict, with the power and intent to annul 
it as erroneous and void, if it should be against bim." 

1835, MASON, Sen., in Gregory v. Dodge, 14 Wend. 50:3, 617: "If a party will not object. 
he admits the competency of the witness. To allow of a different rule would lead to great 
injustice. It is a trite, hut nevertheless II \-er~' equitable saying, if a party will not speak 
when he ought to, he shall not be heard when he wants to speak. H no objection be made, 
the (other] party is well justified in supposing that it is not intended to be made." 

1922, PEASLEE, J., in Tuttlc v. Dodge, N. H. • 116 Ati. 627: "Our procedure is based 
upon the proposition that it should be such as justice and pon"enience require. One of 
the requisites for a full application of this prineiple is that errors 8hould be corrected at the 
earliest practicable time. and in a manner to prevent as far as possible the waste and delay 
of mistrials. While in most I'e:;pects the theory above indicated is followed in our practice 
to the fullest e>.ient, in the matter of dealing ,,;th the argument of counsel to the jury we 
are far behind the reasonable and expeditious practice adopted in other jurisdictions. . . . 
The long-established erroneous practice here of claiming un exception without first ob
jecting and obtaining a ruling from the presiding justice (Side ,'. Ketchen, N. H., 114 Atl. 
20) is undoubtedly responsible for the present situation. No good rcason appears for con
tinuing such practice. Whilc so-call cd expcptions so irregularly takcn have up to this tilllc 
bcen considered because of the reliance of thc bar upon the existing methods, the evil has 
increased to such an extent that it plainly calls for an abandonment of the practiec at trials 
and in this Court of treating a so-callcd exception to argument which is not based upon a 
ruling by the trial court, as raising' a question of law. The' best inventable procedure' de
mands a reform in this respect upon the part of the bar, the trial court and this court. Coun
sel should present his objcction in a form calling for a ruling by the Court, the presiding 
justice should allow exceptions only when they relate to a' ruling, dircction or judgment' of 

is quoted. and is stated not to be .. in complete above case, this principle was satisfied. for the 
harmony with other writers." Ncverthcle5s appealing party did object; his objection 

,it is the only sound rule; i.e. for purposes of happened to be to a ruling of the Court mnde 
trial. the Court is free to act without waiting on its own motioll; if the other party had 
for an objection: but for purposes of appml. appealed, in the aho"e C:l.5e. the principle would 
a party not objecting has no standing. In the have prevented him from ldking any benefit. 
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THE OBJECTION § 18 
• 

the Court (State v. Ketchen, supra), anel this Court should consider such exceptions only as 
have been regularly taken." 

The procedure for objections may be considered under five heads, - the 
time, the form, the tenor, the waiver, and the burden of proof. 

a. Time of the Objection. The general principie governing the time of 
the objection is that it must be made (UJ soon U8 the applicability of it is known 
(or could reasonably llave been known) to the opl)(lil.ent, unless some special 
reason makes a postponement desirable for him and not unfair to the proponent 
of the evidence. 

(1) For evidence first taken at the t"wl, the objection may be to the dis
qualification of a particular witness in general or to the inadmissibility of an 
evidentiary fact contained in a specific question or document. 

An .objection to It 1L·itness' disqllalification in general must be made as soon 
as he is ca.lled to the stand and before his direct examination begins, pro
vided his disqualification was then known. But the rule on this point has re
laxed in modcrn times, owing to the increa.sing disuse of the formal' voir dire' 
or preliminary questioning; and the subject is better considered in con:aection 
with the general doctrine of Testimonial Qualifications (post, §§ 486, 586). , . 

For evidence contained in a specific question, the objection must ordinarily 
be made a.'J soon a8 the question is staled, and before the answer is given; unless 
the inadmissibility was due, not to the subject of the question, but to some 
feature of the answer: 2 

• Accord: Federal: 1905. Davidson S. S. 
Co. v. U. S., 142 Fed. 315, C. C. A.; 
1905, Shandrew v. Chieago St. P. M. & O. R. 
Co .. 142 Fed. 320 C. C. A. (" immaterial. in
competent, and irrelevant "); Ala. 1899, Cop
pin v. State, 123 Ala. 58, 26 So. 333; 1905, 
Tutwiler C. C. & I. Co. v. Nichols, 145 Ala. 
666, 39 So. i62; 1916, Western Union TQI. 
Co. n. Favish, 196 Ala. 4, 71 So. 183 (deposi
tion) ; Cal. 1904, People ~. Scalamiero, 143 Cal. 
343, 76 Pac. 1098; 1907, Short D. Frink, 151 
Cal. 83, 90 Pac. 200; Del. 1904, Macfeat t·. 
Phila. W. & B. R. Co., 5 Del. Penn. 52, 62 
At!. 898; Ga. 1906. Patton r. Bank. 124 Ga. 
965, 53 S. E. 664: IU. 1921. People v. Sawhill, 
299 Ill. 393. 132 N. E. 47i (expert's qunlifi
"ations); Kan, 1905, State D. Castigno, 71 
Kan. 851, 80 Pac. 630; Mel. 1907, Dick v. 
State, 107 ::Vld. 11, 68 At!. 286; 1908, Bal
timore & O. R. Co. v. State, 107 Md. 642, 
69 Atl. 439 (leading questions): Minn. 1905. 
State~. Crawford, 96 Minn. 95,1~1 N. W. 822; 
Mont. 1903, Yoder v. Reynolds. 28 Mont. 
183,72 Pac. 417: N. J. 1919, State D. Young, 
93 N. J. L. 396, 108 Atl. 215; N. Car. 1903, 
Dobson 11. Southern R. Co., 312 N. C. 900, 
44 S. E. 593; 1919, State 17. Stancill, 178 N. 
C. 683, 100 S. E. 2·1] (lifter question answered. 
too lnte); N. Dak. 1913, St.ate v. Reilly. 25 
, .... D. 339, 141 N. W. 720 (hypothetical qUCf
tinn); Pa. 1915, Forster n. Rogers Bros., 24-

Pa. 54, 93 Atl. 26 (formulating a complete rule 
for this State, and distinguishing prior cases) : 
R. I. 1903, McGarrity v. R. Co., 25 R. I. 269, 
55 Atl. 718; S. Dak. 1894, Vermillion Co. 1'. 

Vermillion, 6 S. Dak. 466, 61 N. W. 802; 
Vt. 1909. Walston 17. Allen. 82 Vt. 549, 7'4 
Atl. 225: 1915, Comstock's Adm'r v. Jacobs, 
89 Vt. 133, 94 Atl. 49i. 

On the general subject, see the following 
works: 1880. Thompson, Trials, I, §§ iOO. 
715-i20; 1894, Elliott, General Practice, II, 
§ 594. 

An objection, upon ita ground becoming 
known, must be made within a reasonable 
time thereafter: 1902, North n. Mallory, 94 
Md. 305, 51 Atl. 89; 1920, Mitchell v. Slye, 
137 Md. 89. 111 At!. 814; and, in any case. 
before the end of the trial; 1901, Brady v. 
Nally, 151 N. Y. 258, 45 N. E. 547, 549. 

For the resermtion of the rioht to object, 
see infra. 

For the right to require the proponent of 8 

document to show it to the opponeOlt. so that 
he may object if necessary, see post, § 1861. 

No written document offered in evidence 
should ever be read aloud until the opponent 
and the judge have hnd an opportunity to 
inspect it, so that the objections to ita ad
missibility may be rais~d and determined: 
;')15, Martin's Estate. 170 Cal. 657. 151 Pac. 
:38. 

I ., ... " 
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1824, HOLROYD, J., in Bulkeley v. Butler, 2 B. & C. 434, ·1-13: "If the objection was known 
'a priori', it should have been made before the evidence was given. But if it was not dis
covered until afterwards, then the judge should have been requested to strike the evidence 
out of his notes; and if after that he persevered i>1 summing it up to the jury, that would 
ha\'e been good ground for tendering a bill of exceptions." 

IBn, BARTOL, C . .1., in JJarah \'. Hand, 35 Md. 123, 127: "The bill of exceptions states 
that no notice had been gh'en to produce the originnl; there was no admission or proof 
that the original had e\'er been received by the plaintiffs. It is very clear that the copy was 
not legal or admissible evidence. The bill of exceptions however states that it was offered, 
and a part of it read to the jury, when the plaintiffs' counsel made their objection. The Court 
decided that the objection came too late: 'that having allowed the first part of the letter 
to be read, the plaintiffs could not object to the reading of the balance, and that it was too 
late to object to the admission of the letter, in whole or in part.' . .. The rule is well 
settled, 'that it is the duty of counsel, if aware of the objections to its admissibility, to ob
ject to the testimony at the time it is offered to be given', and it has been embodied among 
the rules of the Superior Court, as follows: Hule 34. 'Every objection to the admissibility 
of evidence shall be made at the time such evidence is offered, or as soon thereafter as the 
objection to its admissibility shall have become apparent; otherwise, the objection shall 
be treated as waived.' This fule docs not appear to us to have been infringed in this case 
by the appellants. It must have a reasonable interpretation. Its object is to prevent a 
party from knowingly "ithholding his objection, until he discovers the effect of the testi
mony, and then if it turns out to be unfavorable to interpose his objection. Such a course 
could not be allowed. It is very obvious from reading the bill of exceptions in this case, 
that such a purpose could not be justly ascribed to the plaintiffs' attorneys. There is 
nothing to show that they waived their objection or consented to the copy of the letter being 
read. It was not submitted to their inspection before it was offered, as is the usual and 
proper c()ur~e. But it appears that in the hurry of the trial, probably from a momentary 
inadvertence on their part, a portion of the lettcr had been read to the jury, when the ob
jection was interposed in good faith and with reasonable diligence. In our judgment it 
would be too strict and narrow a construction of the rule, to deny them under such circum
star.ces, the right to make their objection." 

1889, ELLIOTT, C. J., in JOlll'S v. Slate, 118 Ind. 39, 20 N. E. 634: "The question was in 
form and substance a proper one, and of course could not have been successfully assailed, 
so that an objection would have been unavailing. The appellant therefore did not lose 
the right to move to reject the answer by failing to object to the que~tion. Where tile 
question is a competent one, and the answer incompetent, the correct practice is to move 
to strike out the answer." 

Where the question is in tenor not improper, but is answered with inad
missible matter not responsive to the question, an objection made upon the 
answer is seasonable; its form here is a motion io strike out the answer.3 

31913. Marinoni t'. State, 15 Ariz. 94. 136 
Pac. 626 (collecting cases); H1l5. Hodges v. 
Wilson, 165,N. C. 323. 81 S. E. 340. 

Distinguish the doctrine of non-responsive 
answers in chancery (post. § 785). 

Of course. whore the objection could have 
been made at the time of the question. u l~ ter 
motion to strike out need not be granted; this 
scoms elementary logic; 1906. State v. Forsha. 
100 Mo. 296. 88 S. W. 7·16; Hl13. Sung!lr v. 
Bacon, 180 Ind. 332. 101 N. E. 1001 (no ob
jection heing made nt the time of question or 
to answer, a later motion to strike out is too 
late). 

This rule. as sometimes stated, is given a 
supplement, namely. that where objection is 
not made, to an obviously improper question. 
until the answer 0/ the witness has been giDe7l. 
('hen the trial Court's discretion in not striking 
out the answer will be conclusive unless abused; 
1906. State v. Hummer, 73 N. J. L. 714. 65 
Atl. 249; 1919. State v. Gila. 93 Vt. 142. 106 
At!. 829 (" The answer was responsive to the 
question. and the objection nnd exception were 
too late"); 1919. Thayer v. Glynn. 93 Vt. 257. 
106 At!. 834. This qualification is too loose; 
if counsel does not make timely objection. that 
should he nn ahsolute end of any prohibitory 
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(2) For evidence taken by depos'ition before trial, the general principle is 
that the objection should be made at the time of the taking (or in general by 
motion to suppress before trial 4), if the ground of the objection Was such as 
might have been obviated before trial, but otherwise not, because the officer 
has ordinarily no power to disallow answers; in other words, the objection 
before trial serves as a notice required by fairness to the opponent, rather 
than as :1, means of excluding the evidence or obtaining a ruling: 

1835, WALWOHTII, C., in Gregory v. Dodge, 14 Wend. 503,595: "The object of requiring 
the objection to the competency of a witness to be made before his testimony is closed was 
to enable the party caIling him to obviate the objection, if possible, by a release, or, if that 
Nuld not be done, to give the party an opportunity of substantiating the facts by other 
witnesses. • .• The objection [against a deponent] to his competency and the nature 
of the interest or other disqualification should be distinctly stated, in the same manner as 
an objection to the competency of a witness is taken at the circuit: except that it "'ill not 
he necessary for the party making the objection to produce his evidence in support thereof 
previous to the examination of the \\itness." 

1865, FIELD, J., in York Co. v. Ceniral R. Co., 3 Wall. lOi, 113: "All objections of a for
mal character, and such as might have been obviated if urged on the examination of a \\it
ness, must be raised at such examination or upon 1Il0tion to suppress. The rule may be 
different in some State courts; hut this rule is more likely than any other to prevent surprise 
and secure the enels of justice. There may be cases where the rule should be relaxed." 

18i4, SWAYNE, J., in Doane v. Glenn, 21 Wall. 3:3,35: "In such cases [of formal defects] 
the objection must be noted when the deposition is takl'n, or be presented b:.· a motion to 
suppress before the trial is begun. The party taking the deposition is cntitled to have the 
question of its admissibility settled in advance. Good faith and due diligence are required 
on both sides. 'Vhen such objections, under the circumstances of this case, are \\ithheld 
until the trial is in progress, they must be regarded as waived, and the deposition should 
be admitted in evidence. This is demanded by the interests of justice. It is necessary to 
prel"ent surprise and the sacrifice of substantial rights. I t subjects the other party to DO 

hardship. All that is exacted of him is proper frankness." 

But so broad a principle is seldom stated.5 The doctrine is usually dealt with 
in specific rules.6 Objections to the procedure of taking and the form of the 
rule of evidence that might ha,·c been involvod. 
The ruling in People v. Scattura, 238 Ill. 313. 
87 N. E. 332 (1909), that upon an irrelevant 
non·responsive answer a motion to strike out, 
not made till the close of argument, suffices. 
is totally unjustifiable. 

For other aspects of a molion 10 81rike oul, 
see post, § 19. par. (2), and infra, this section. 

C The difference here will depend on the 
kind of deposition and the subject of objection. 
For example. an objection to the caption or 
other formality of course cannot be made 
uniJil the document has been returned by the 
officer to the clerk; on the other hand. an ob
jection to a written interrogatory in a com
mission is feasible before the commission is 
sent out. 

• This ~eneral principlo, by whirh tbe in
curability of the objertion is taken as the tt'st. 
is found stated in the fonowing eoers also: 
Canada: 1914. Elgin City B. Co. v. Mawhinney. 
17 D. L. R. 577. Alta. (order to use ""oving 

all just exceptions ". construed) ; Federal: 1865. 
Blackburn v. Crawfords, 3 Wall. 175. 191 
(similar to York Co. v. Central R. Co., quoted 
8upra) ; Illillois: 1901. Albers Commission Co. v. 
Sesscl, 193 Ill. 153, 61 N. E. 1075 (good opinion. 
reviewing the Illinois rulings); 1911. Hutchin
son v. Bambas. 249 Ill. 624. 94 N. E. 987 
(questions a8 to letters not produced); 1912. 
Bjork v. Glos. 2513 111. 447, 100 N. E. 233 (ob
jections to abstracts of title. made at the time 
of nn application for registration before a title
examiner, held insufficient, because not specify
ing at the time certain grounds of objection 
which could haye been obviated). 

The general subject is treated in the follow
ing works: 1880. Weeks, Depositions. §§ 389. 
413, 423: 1880, Thompson. Trials, I, § 701; 
1894. Elliott, General Practice. I, § 413. 

o The statutes authorizing depositions 
usually lay down some rule in general and in
flexible terms: 

CAXADA: Onl. Rules of Court 1913, No. 

VOL. I 12 177 
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document must be made before trid; 7 so also objections to the manner of 
the interrogaioric,y, for exalllple, as improperly leading the deponent,S or to 
the manner of the answers, as beinb insuffi~ient or irrcsponsh-e.9 On the 
other hand, objections to the materiality or relelXmcy of particular facts need 
not be made until the trial.10 The d~qllalification of a witness is sometimes 

343; B. C. Rules of Court 1912. Xo. 49G: ceptions to depositions for other causes 
N. Sc. Rules of Court 1919. :\0. 13; TJ~'lTED tlla:t the ~ompetency of the witness or the 
STATES: Fed. Sup. Ct. Rule (1912) Xo. 13; relevancy of the t<'stimony ~hollid not be 
U. S. Equity Rules (1913) Xo. 46. Xo. 51; beard lIulessnoted "n the depositions. or notice 
C. C. A. Rule XI). 12. Ala. Code 1907. § 4042; thereof given to the opposite party beforp. the 
Alll81:a: Compo I." 1913. § 1488; .4riz. Rev. c3use is caJled for trial "); Okla. 1912. Eldridget'. 
St. 1913. Ci\·. C. § 1716; P. C. § SSl (commit.. ComptlJn. 30 Ok!. 173. 119 Pac. 1121 (defect 
ting magistrate) ; A.rk. Dig. 1919. § 4249; Cal. i::t notar~"s certificate); Utah: 1905. Groo·.~ r. 
C. C. P. 1872. §§ 2025. 20.32: Fla.. Re,·. G. S. C:'ego!l Short Lihe. 31 Utah 152. 96 Pa,·. 10Hl 
1919. § 2i60; Ga. Re,·. C. 1910. §§ 5866 . 5904. (witness not reading over the depo~ition): 
5913; Haw. Re'-. L. 1915. §§ 2572. 2582; Ida. I'a. IS77, Hard r. Colbert. 2S Gratt. 40.5 .. ; 
Camp. St. 1919, §§ 8020. 8021; llld. Bu.ns Wi... 1921. Erick5lJn Co. e. Farnum. Wi:!. 
Ann. St. 1914. U 454. 455; Kal'!. G. S. l!J15. . IS5 N. W. Iii (under Stats. § 4091). 
§ i266; Ky. C. C. P. § 587; La. C. Pro 1870. COlltra.. but clearly unsound; IS53. Mills 
§ 439. §§ 4S0. 481; Me. Re\·. St. 1916. c. 112. t. Dunlap. 3 Cal. 94. 96 (motion to "uppre!J:3 
§ 18; Mass. Gen. L. 1920. c. 233. § 3G: Mich. r.)r various informalities. made on the day of 
Compo L. 1915, § 12493 (~han('cry); § 12497 tiling;" th ... motion was prematurely made; 
(depositions in general); MinI!. Gen. St. l!J13. t;w proper ti.me tu ha .... e objectt'd to the intro-
§ 8.392; !tID. Rev. St. 19W. § 5469; Nd". He\·. dlictiull (Jj the drposition as testimon~' was 
St. 1922. § 8898; N . .lle:r. St. 1919. ::\Iar. 10. when it was offerro in proof upon the trial "). 
c. 20. § 5; S. Y. C. P. A. 1920. § 305; .V. C. - • Hl:H. W{)odman r. Cool broth. i Greenl. 
Con. St. 1919. § 1819; N. D. Compo L. 1913. :\le. lSI. IS-t; 1847. GIll-'!gow r. Ridge. 11 ;\10. 
§§ 7906, i931 (time for taking exceptions to 40; 1849. Walsh ~. Agnew. 12 Mo. 525; 
depositions; but the drafti;m:lO meant "objec- 1850. Whipple r. Ste\·ens. 22 X. H. 219. 224 
tions"); Oh. Gen. Code Ann. 1921. § 11546; (since it is an obiection "which if brought to 
Tum: Re\·. Ch·. St. 1911. H 36i2. 36i7; the attention of the opposite party might be 
Utah: Compo St. 1917. § 71i6; Vt. Gen. L. ob''iated''); 1849. Chambers r. Hunt, 22 
1917, § 1933 (objections to competency of the ~. J. L. 552. 562; 1810. Sheeler r. . 3 
witnees may be madl! to the ('ourt where of- Binn. Pa. 133; 182.'3. Strickler 1'. Todd. 10 
fered); Wash. R. &; B. Code 1009. § J 244; S. & R. Pa. :'3; 1869. Hill v. Cc.nficld. 63 Pa. 
Wi.!. State. 1919. §§ ·1000-4092: W!lo. 77. 84. 
Comp. St. 1920. §§ 5850-5853. Contra. but wrong: 1823. Craddock ~. 

7 Federal: 1906. Columbus R. Co. r. Craddock. 3 Litt. i7 ~"It would be obviously 
Patilerson. 1~3 Fed. 245. C. C. A.; A.la. 1919. absurd to require the objection to be made 
So'"ereign Camp \Y. W. r. Pritchett. 203 Ala. where it couid not be decided ". applyillg this 
33. 81 So. 823 (obiection to deposition based rule even ~o leading questions). 
on place of residence. held ineffective after t 1846. Spence 11. Mitchell. 9 Ala. 744. i49; 
trial begun. under Code § 4042); Cal. 1905. 18.':6. McCreary r. Turk. 29 Ala. 244. 246; 
King p. Green. i Cal. App. 473.94 Pac. 77i; ISi6. Louisville & :OJ, R. Co. 11. Brown. 56 Ala. 
D.C. 1898. Meyen. Rotbe.16U.C.App.97.99; 411.413 ("The reason of the rule is that the 
Ga. 1905. White r. Southern R. Co .• 123 Ga. objection is founded on a defect wbich can be 
353.51 S. E. 411 (appl)'ing Code § 5314) ; Ma&S. cured; it is unlike an objectio:l to the rcle-
1918. Re DerinzB. 228 Mass. 435. 118 N. E. ,'aney or competency of the evidence ") ; 
942; Mo. 1873. Delvcnthal D. Jones. 53 Mo. 460. 1912. Standard Talking M. Co. n. Matthews 
462 (" A pal'ty should not be permitted to lie S. Co .• 6 Ala. App. 188. 60 So. 481 (re,'iewing 
by and lull his ad\'ersary into B false sense of the cases); 1S75. Sturm r. Ins. Co .. 03 N. Y. 
security by failure to lile an.\· motion to sup- 7i. 87 ("He should take an earlier opportunity 
prel!ll bis deposition ... thus indu('e him to an- for action. so that, if Ihe is] successful. his 
noonee himself rC3dy for trial. and then count opponent might move for a commission to 
on springing the question of some informality exnmir.e his witness anew out of court or might 
on him {or the fir~t time when he offers to read obtain a personal attendance at the trial"). 
those depositions in evidenre"): Nebr. 1911. 10 1847. Wall r. Williams. 11 Ala. 826. 834; 
Essex r. K8ensk~·. 90 Nebr. 437. 133 ~. W. 86S; 1859. Walker V. Walker. 34 Ala. 469. 472. 
N. C'lr. 19o:!. Willeford ~. Baile,'. 132 N. C. semble; 1909. Floral Creamery Co. 1'. Dillon. 
402. 43 S. E. 928; N. Dak. 1902. Neland D. 83 Conn. i35. is Atl. 82: 1873. McCoy 11. 
Deely.· N. D. • 89 N. W. 325; Oh. People. 71111. Ill. 116. semble ("It is the duty 
1854. Crow ... 11 11. Bank, 3 Oh. St. 406 (" Es- of a party who offers to read a deposition in 
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removable by the part~-, sometimes not; and hence some Courts are found 
insisting on objection before trial,n others not; 12 the truth is that it must 
depend on the nature of the disqualificationP ~~, too, of the auxiliary rulu, 
such as the production of a documentary originai, or its authentication; in 
so far as these objections may be curable in the interval before tri&l, they 
should be made before trial.14 When the trial comes, it is necessan' to make • 
formal objection. even wh~n objection was already made before trial,15 because 
the former objection was essentiall~- only a notice to the proponent and there 
was no opportunity for securing a judicial ruling upon it. 

A failure to object at one trial precludes the opponcnt at any s-ubsequellt 
trial from further objection, for the reason and to the extent that a failure 
to object before the first trial would haye precluded him; 16 and of course no 

e\;dence to knGw in ad\'ance that. the Questions An objection to a deposition on the ground 
and answers are rclcvant "); 18780. :'Iyers r. that the witness is pre.sent in tMC014rt need not be 
Murphy. GO Ind. 282. 2S5 ( .. the motion to made till then; but. "pe~ial circumstances affect 
5UPl'rC:5S w:1.S made before the trial of the cause the time of making this objection (post. § 1415). 
and at a time when the Court could not possibly 14 1805. York Co. r. Central R. Co .• 3 Wall. 
know whether the depositions would be rele- U. S. 107. 113 (see quotation supra; an objec-
"ant or irrele\'ant "): 1897. Winters ~. Win- tion on the ground thl\t the original of a docu-
t~rs. 10:.! Ia. 53. 71 X. W. 184 (confidenti:l1 com- ment. pl'o\'ed by copy. was not accounted for. 
municati'Jn to I:. physician): 1901. 'Wanamaker WJ\S required to be ma.de at the time of taking) ; 
v. Mcgraw. 168~. Y. 125.61 N. E. 112 (under 1910. Foldager ~. Atwood-Stone Co .• 38 S. D. 
C. 0. P. § 611): 19(». Cudlio~. Journal PUb. 16. 59 N. W. 891 (applying C. C. P. § 525). 
Co .. 180 N. Y.86. 72 N. E. 925 (under C. C. P. A claim oj priridoe in\'oh'cs the question 
§ 911. since objections to " deposition need not of thE' officeT'cl power to compel an I\nswer 
be noted at the taking. th~ cross-ex3 miner may (POst. § 2195). 
on the trial object to par'.s of his cross esami- For the rules as to 1Wtiu oj CT085-namina-
nation wh6n offered by ';ne opponent after the tio1l. see P08t. §§ 1377-1379. 
former's refll!!al to off'" them). II 1921. Arizona B. Copper Co. 1:. Dicbon. 

11 Federal: 1825. t;; S. ~. One Case of Hair 22 Ariz. 163. 195 Pac. 5.18 (deposition. objected 
Pencils. 1 paine 400: 18i2. Shutte r. Thomp- to at the preliminarY hearL'lg. but not at the 
son. 15 Wall. 151. HiO; Cal. 1919. Poople v. trial); 1920. Levy v. Doerhoefer's Ex·r. 188 
Hogan, 11 Cal. App. 599, 105 Pac. 93l\; 11:. Ky. 413. 222 S. W. 515; 1867. Fant 11. Miller. 
1863. Moshier~. KnOll: College. 32 Ill. 15.5. 16-3. Ii Glatt. Va. 187.227. 
Mont. 1903. Bair 11. Struck. 29 1\1ont. 4.'5. 74 111910. Be\J;kia 11. Dcrin6 Coal CoO .• 246 Ill. 
Pac. 09; Net·. 1915. McLeod 1.1. Miller & Lux. 62. 92 N. E. 5i5 (failure to object to a span-
40 Ne'·. 447. 1:>3 Pac . .556; N. Y. 1835 Gregory taneous ell:clamation does not bar objection at 
1>. Dodge. 14 Wend. 593 (quoted supra); Pa.. the seoond trial); 1862. Ah'er~n r. Bell. 
1904. Mea..<:e~. United T. Co .• 208 Pa. 434. 57 13 Ia. 308; 1856. Bartlett r. Hoyt. 33 N. H. 
At!.820: Utah: 1919. Roe ~. Schweitzer. 55 151. 162 ("The caption of 11 dcpo:!itlon. whe. 
Utah 204. 184 Pac. 939 (principle applied to it has bet':n produced in court and the deposition 
an offer of three witnesses after exclusion of a which it contained bas becn permitted t() be 
certain question); Wyo. 1904. Stickney~. used unquestioned. has performed ita olE!';!. 
Hughes. 12 Wyo. 397. i5 Pac. 945. and it would seem to be entirely idle ... 

12 Fla.. 1908. Putnam r. State. 56 Fla. 86. (to permit the opponent to object later) when 
47 So. 8G4; Mass. 1829.- Talbot I). Clark. 8 he has already had that opportunity. nod ha.~ 
Pick. 51. 56 (" All question as to the form of in effect conCt.>ded it to be sufficient"); 1904. 
the intenogato:ies should be made before the Meekins ~. Norfolk .t S. R. Co .. 136 X. C. 1. 
commission goes. to give the other party op- 48 S. E. 501 (former testimony 01 one deceased 
portunity to vary his interrog!ltories; but between the trials; a certain hearsay put of 
objections to the competency of a witne..'OS his testioony excluded. although not objected 
.hould be made to the Court at the trial"): to at the former trial); 1862. Randolph 1:. 

18.58. Adams r. Wadleigh. 10 Gray 360; Nebr. Woodstock. 35 Vt. 291. 294 ("The party taking 
1903. Woodard 1'. Cutte·:. Nebr.·. 96 N. it has the right to consider all objections 
W. 54; 0". 1854. Crowdl u. Bank. 3 Oh. St. re\:J.th·e to the taking waived. and may allow 
40G (quoted 8llpra. n. i). his witnes~ to go out of the cou.''ltry. or not 

lJ 1901. Alber~ C'lmmi:.sion Co. r. Sessal. produce him ·.m another trial. or take the ril'lk 
193 Ill. 153. 01 N. E. 1075 (int'Ompeteot sur- of his decea;;e. relying upan ha~;ng secured his 
vivo}'; the objection beillg here incurable). testimony"). 
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objection at all will be heard wher. made for the first time in the court of 
appealP 

b. Form of tTze Objecti()n. An objection, like an offer, must be positive, 
not hypothetical or contingent. Hence, it cannot be reserved or postponed 
by notifying the Court, at the time when it should be mad~, that it will pos
sibly be made in the future; 18 unless, through the length of a deposition, for 
example, or a complication of relevancies, it is not practicable for the op
ponent to know whether there is grotlI~d for objectiun.19 The test is, whether 
be at the time of the offer knows ur cuuld know the grounds; if he does, his 
decision must be absolute, not contingcnt.2o 

The term " motwn to strike out evidence" is used in sume localities to repre
sent a form of objection. It is, !:owcver. an ambiguous and unsatisfactory 
term, because the things signified by it are otherwise better kno\\'n in ortho
dox practice. The following uses d the term are to b~ distinguished: 

(1) A motion to strike out It piece of evidence which ollght fo have been 
objected io at the time of its offer is merel;}' another term for an objectwn, and 
is governed by the rules as to the time of an objection (supra, par. a, notes 
1-17). 

(2) A motion to strike out eddear.e which was admitted conditiona.lly on 
the eubsequent supplying of other evidence is a mode of taking advantage of 
the doctrine of conditional a(i?ni8sibility (allte, § 14, post, § 1Sil). 

(3) A motion to strike out a certain class of testimony which is required 
by law to be corroborated in order to be legally efi'ecth'e may be a proper method 
of taking advantage of such rules (post, §§ 2030-2091). 

(4) A motion to strike out a dO(;'ll1llent which in the course of the evidence 
turns out not to be properly authenticated may be a proper method of ex
cluding it (post, §§ 2129-2169). 

(c) A motion to strike out any ma8S of evide,we which at the close of a case 
appears insufficient for the particular issue may sen'e to eliminate it; but 
more usualiy the same purpose \vill be better attained by a motion to take 
the case from the jury or by an instruction to the jury (post, §§ 2494-2496). 

(6) Where the answer to an unobjectionable question is inadmissible and 
non-responaive a motion to strike out the answer is the proper form (supra, 
n. 3). But here the point is simply that the rule requiring an objection to 

17 1920, Logan v. Mutual Life Ius. Co., 595, 615 (a reservation of "every objection to 
293 Ill. 510, 127 N. E. 688 (contract); 1902, the competency of the witness and all other 
Stewart v. Conrad, 100 Va. 128. 40 S. E. 624; legal exceptions", made at the outset of an ex-
Bnd cases cited ]J06t, par. (e). amination, held insuffinient when not followed 

F'lr the reservation of obiection till a dcposi- by any formal aDd specific objeotion); 1900. 
tinn is read through, see poal. § 19. Benton v. State, 78 Ark. 284. 94 S. W. 688 (an 

There is, however, B rule of general applica- objection" to all ovidonoe of actions. roD-
tion to infanta, as a part of which the C-ourt versatioDs, etc., after the commission of the 
n-ill ntle in their favor on points upon which no offence", does not avail for subsequent testi-
exception W!lS taken on their behalf: 1904, mony of the 8ort, unless by consent). 
Parker v. Safford, 48 FIa. 290, 37 So. 567. 19 Post, § 19, where reservation of rulings is 

Compare § 1076, notes 7, S, posl, and dealt with. 
§ 1063. 21) For conditional relevancy, pos!, 

II 1835, Gregory v. Dodge, 14 Wend. 593. § 1871. 
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be made before the answer is uttered does not on principle apply; and thf; 

tardy motion to strike out is justified, not merely because the answer is non
responsive, but because it isinadrn'i.ssible in its tenor. An unfounded notion 
is often seen that a non-responsive answer is in itself improper; this fallacy 
is examined more fully post, §'785. 

c. 'l'ellor of the Objection. An objection is either general or specific in its 
tenor; that is, either it declares generally that the offered evidence is inad
missible, or it declares specifically that the evidence violates a named princi
ple or rule of evidence. 

(1) General Objection. The cardinal principle (no sooner repeated by 
Courts than it is ignored by counsel) is that a general objection, if orerruled, 
cannot avail: 21 

21 ~lccord: C,\S,\D.\: 1881. Allen '0, 1\Ic- Jennings. 2!iS 111. 286. 131 N. E, 619 (former 
Donald. 20 N. Br. 533. conviction not evidence by copy of a record); 

USITED STATES: Pederal: 1880. Noonan Illdialla: 1905, Hick!; r. 8tate. lU5 Ind. 44.0. 
D. Mining Co., 121 U. S. 393. 7 Sup. 911 (" The 75:-;. E. OU: 1907. Williams v. State. 168 Ind. 
objection 'incompetent. immaterial. and irrele- 87. 79 N. E. 10';'~ (irrelemnt and immatcrial) ; 
vant' is nut specific enough "); 1890, Patrick Hl15, Eckm:l':· Funderhurg. IS3 Ind. 20S. 
I'. Graham. 132 U. S. 027. 02\). 10 Sup. 194; lOS N. E. 57; ;"incolUp('tcnt and irrelc\':lnt 
1890, District of Columbia v. Woodbury. 136 and not tending to support any of the issues 
U. S. '150. 402. 10 SUI). 990; IS!l2. Toplitz v. in this cause "); 
Heddell. H6 U. S. 2.52. 254.13 Sup. iO; 1897. Iou'a: W17. Secor v. Siver. In. . 161 
New York El. Eq. Co. v. Blair. ::?ii C. C. A. 216, N. W. i69 ("illconlpetent and unqualified" 
79 Fed. S9G (" a speeimcn of a practice not docs not sufficc) ; 
to be encouraged. which is to object with a Maryland: 1855. Pegg 1'. Warford, 7 Md. 
rattle of word5 that concenl the real nature of .5S2. (j03: 
an objection capahle of being r('nlo\'ed on the J/illn('sola: 1907. GOES v. Goss. 102 Minn. 
spot. and to announce its tmc character for 346. 11:~ N. \V. t)!)0 (warning as to prior 5clf-
the first time in the ilppellatc ~ourt "); 1904. contradictions) ; 
Choctaw. O. & G. R. Co. '/'. McDade. 191 U. S. . .Uissouri: 1004, Longan r. ,,"eltmer. 180 Mo. 
64.24 Sup. 24; 1918. Shea t:. U. S .. (jtll C. C. A.. 322. ill S. W. G55 (hypothetical qucstion): 
251 Fed. 433 (" I ohject ", held insufficient, 19H. Hafner Mfg. Co. v. St. I.ouis. 202 Mo. 
where defendant was being cross-examincd); 621. 172 S. W. 28 (Lamm, J.: "We tr.·nk the 
W19 Wayne v. Venable. 8th C. C. A .. :!GO Fed. time has come when. for the cOln'enience of 
64 (" We object". held insufficient); 1922. apt de"ignation, this stercotypcd objection 
Curtis v. Xorth American Indian Co.. 9th may (without lowcring the dignity of our case) 
C. C. A .• 277 Fed. 909 (ohjection to a cl'rtifi- be tcrmed 'the thrce i·s.' On a similar ground 
cate of incorporation hecau:5e not authcnticated we may say that these i's. likc the mere germi-
as provided hy the U. S. statutes, held not nating eyes of the potato, see not. and are of 
spec-ific enough) ; little or no sensible usc in the administration 
Alabama: 1904, \Vea\'er v. State, 139 Ala. of justice. We have been lately over the 
laO, 36 So. 717: 1907, Sunders v. Da\·is. 153 pi>ilosfJphy of the matter in State 11. Diesner. 
Ala. 375, 44 So. 979; 1921. Wigginton v. 255 Mo. 3·16. IG.! S. W. Mi"); 
State. 17 Ala. App. 651. 8i So. 698; ."·,braska: l!l04, Weatherford ~. Union P. R. 
Arkansas: 1914. Hammel v. St. Louis I. M. Co .. ' Nebr. -.98 N. W. 1089; 1919. Neal 
& S. R. Co., 11:3 Ark. 290, 168 S. W. 144 t·. State. 10 1 Xchr. 56. li5 N. W. Oil; 
(privileged eorumunieation); New Jersey: 1903. Stale t'. Hendrick. 70 N .• J. 
California: 1897. Wise 1>. Wakefield. 118 Cal. L. ·11. 56 Atl. 247 (poil\tin~ out sllet>ial modes 
107, 50 Pac. :no (impeaching one's own wit- of curing the defect); 1905. Willet r. !Uor!.'C. 
ness); 1897, Yaeger t·. B. Co .• ' Cnl. . 51 N. J. 1.. , GO Atl. 362; 
Pac. 190 (fnnde of cross-examining); Sew York: 1913. Pc-ople 1'. Cummins. 209 N.Y. 
Georgia: 1895, Harris t·. Lumber Co., 97 Ga. 283, 103 N. E. 109 (equally for criminal cases) ; 
465. 25 S. E. 519 (good opinion by Lumpkin. North Dakota: 1908. Buchanan v. ;\1illneapolis 
J.); 1903, Andrews v. State. 118 Ga. 1,43 S. E. T. M. Co .• 17 N. D. 343. 110 N. W. 335; 1909. 
852; Flora v. Mathwig. 19 N. D. 4.121 N. W. 63; 
Illinois: 1904, Illinois C. R. Co. 1>. Prickett. 210 Oklahoma: 1904. Enid &: A. R. Co. 11. Wiley, 
Ill. 140.71 N. E. 435 (qualified rule); 1907. 14 Ok!. 310.78 Pac. ~6; 
Merchants' &: F. State Bank v. Dawdy, 230 Oreoon: 1914, State 1>. Von Klein, 71 Or. 159. 
lli. 199. 82 N. E. 606 (deed); 1921. People 17. 142 Pac. 549 (a general objection overruled. 
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1850, Lord BROt:GHA:lI, ill Bain v. IFlzifeharen & F. H. (,'0.,3 H. L. C. 1, ]6; " Now is it 
necessary that when a party excepts t:> thc reception of evidence, to the rej~ction of evi
dence, or to the direction of the judge given to the jury, whnte"cr is the subject-matter of his 
exception, he must state the gronnd of his exception, otherwise he cannot except. It is not 
enough for him to say, 'I except to tlie receiving of A's evidence', or 'I except to the rejec
ti;:m of A's evidence', or 'I except to the first passage in the direction given by the learued 
judge to the jury.' If he objects to the reception of A's evidence, hc must show why it 
should not he received, as by stating that A is an incompetent witness. If, on the other 
hand, he objects to the rejection of A's evidence, he must show why it should not be re
jected, as, for instance, that A is a competent witness, and that his evidence is admissible, and 
that the rejection of his evidence i~ contrary to law •. " In all these cases the ground 
of objection must be clearly stated, :lnd beyond the ground of the objet:tion thus stated, 
the Court is not at all bound to look." 

I8iO, FOSTER, J., in Bundy Y. Hyde, 50 N. H. l!6, 12] : "The exception is to the refusal 
of the Court to entertain snch an objection [to interrogatories] unless accompanied by a 
specification of the grounds upon which the plaintiff claimed that the questions were incom
petent. We think the judge verr properly refused to entertain the objection. A judge 
presiding at the trial of a cause is not to be burdened with the duty of ~earchillg for ob
jectionll to an inquiry put by coullsel, which the opposing counsel is himself unable to di~
cover, or whieh, if apparent to his own mind, he sees fit to conceal for no other purpose, 
apparently, than to prevent a full consideration of the objection and "ith the ultimate in
tent to take advantage of an error, in case of defeat, which might have heen avoided if his 
views of the matter had bP.CTJ fairly and candidly express('d at the proper time." 

18i4, DUNNE, C .• J., in Rv,Sh v. French, 1 Ariz. 99, 123, 2.j Pac. 816: "A party wishing the 
benefit of the remedy must, at the time he complains, show how he is hurt; in the lan
guage of tile old authorities, he must lay his finger upon tk point of objection. . •. 
He must not merely complain in 11 general way, and say that to let certain evidence in \,ill 
hurt his case, and that under the law it ought to bl! excluded, and leave the judge lind 
opposite side in the dark as to what principle of law'he relies on, and compel them to de
cide haphazard, or else stop the trial of the cause, "ith a jury waiting, while the counsel 
examine the whole body of the law, from the earliest judicial expositions down to the latest 
act of the legislature, to see if tbey can discover any valid objection to the testimony. The 
opposing counsel can make 11o) r"ply to a general objection, except to throw the ,,:hole re
sponsibility upon the judge at lince, or else begin systematically and argue that under any 
possible objection the testimony should come in. Many trials under such a system would 

to testimony by a wife. who was competent to 
prove marriage. held insufficient where the 
specific objection that the husband did not 
(unsent should have been made); 
f'mnsyIMnia: 1916. Philadelphia Wrecking Co. 
". Nolen. 252 Pa. 443. 97 Atl. 579 (" I object to 
the offer, except to the 67 tickets that we 
admit". held insufficient; approving the text 
above) ; 
South Carolina: 1903. Colvin 11. McCormick 
C. O. Co .. 66 S. C. 61. 44 S. E. 380; 
Tenne/me: 1880. Garnen. State, 5 Lea 213.218 
(record) ; 1859. Campbell 7>. Campbell. 3 Head 
325. 329 (contents of tax-books not produced) : 
Texas: 1906. Newcomb v. State. 49 Tex. Cr. 
650,95 S. W. 1048 (irrelevant and immaterial) ; 
Utah: 1896. Culmer 7>. Clift. 1-1 Utah 291. 
17 Pac. 85; 
Washinoton: 1905. State II. Nelson. 39 Wash. 
221.81 Pac. 721. 
WiBconnn: 1870. Cornell 11. Barnes. 26 Wis. 

473. 480 (" A general objection to particular 
question$ that they were irrelevant. or im
material. or improper. was not sufficient .• ) ; 

Comra: 1870. Greenleaf 7>. R. Co., 30 Ill.. 
301. 303. 

In Grl)h'sSons v. Groh.In N. Y. 8. 68 N. E. 
992 (1903). the opinion commits the fallacy of 
IlSsuming that the terms "immaterial". •. in
competent". and "irrelevant". have distinct 
and fixed meanings. In truth. they nrc too 
loose and interchangeable to be treated seri
ously ns if they significd any particular ground 
of objection. 

The topic is dealt with in the following 
works: 1880. Thompson. Trials. I. § 693; 
J894, Elliott. General Practice. n. § 584. 

For the same renson. an objection may Hot 
be in OT088 to n mllSs of unspecified te~timony. 
}!l05. O'Brien t'. Knotts. 165 Inc. J08. 75 N. E. 
582 (motion to strike au t ail tcatimony 011 a 
certain subject, inBuftkient). 
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practically never end. The etiect of it would be to compel one party to fight in the dark, 
not knowing when his opponent intended to strike, while the other would be free to chooS(' 
his weapon~, and the time and place to use them. Such things may do in love or war, wilen 
all things arc said to be fair; but life is too short to transact business on such a system in 
courts of justice. . .. An objection that the testimony is 'irrelevant' without specifying 
wherein or how or why it is irrelevant \\'111 not be considered in the supreme court as raising 
any issue, if the testimony could, under any possible circumstances, haYe becn relevant. 
An objection that the testimony is 'inadmi~sible' may be disregarded; it amounts to no 
more than the assertion that the evidence is illegal; the objection should fully and specifi
cally point out how it is inadmissible. When an objection is that the evidence offered is 
'incompetent and illegal', it. is the duty of the Court to overrule it if the evidence was ad
missible for any purpose. An objection that e\;dcnce is 'incompetent' does not raise any 
issue as to whether the question is leading or not. The only way to raise such an issue is 
to object specifically that the question is leading. . . . The object of requiring the 
grounds of objection to be stated, whieh may ~em to be a technicality, is really to m'oid 
technicalities and prevent delay in the administration of justice. When e\'idence is otiered 
to which there is some objection, substantial justice requires that the objection be specified, 
so that the party otiering the evidence can remove it, if possible, and let the case be tried on 
its merits. If it is objected that the question is leading, the form may be changed; if that 
the e\;dence is iiTclevant, the relevancy may be shown; if that it is incompetent, the in
competency may be removed; if that it is immaterial, its materiality may be established; 
if to the order of introduction, it may be withdrawn and offered at another ".time,· and 
thus appeals could often be sayed, delays avoided, and substantial justice administered." 

1898, LAco~mE, J., in Sigafu8 Y. Porier, 28 C. C. A. 443, 84 Fed. 430, 435: "The objec
tion was not fairly culled to the attention of the juclg(~ who tried the cause. The stock 
objection' incompetent, irrelevant, and immaterial' covers a multitude of sins. There is 
hardly nn objectionable question but what can he dassified under one or other of these hends. 
Sometimes the real nature of the objection is so plain that the general phrase will be quite 
sufficient to indicate it; indeed, it may be quite apparent without any statement of the 
grounds of objection at all. But there are many other objections which rest upon some 
particular theory of the case, or upon some single fact in proof, whieh a judge may readily 
forget in the course of a long and intricate trial. It is only fair in such cases to rl'quire 
counsel to state clearly to the trial judge on what ground it is that they object. Certainly it 
is not fair to allow such u general dragnet as 'incompetent, irrelevant. and immaterial' to be 
cast over every bit of evidence in the case which counsel would like to keep out, and then to 
permit counsel, upon careful analysis of the printed narrath'c of the trial, to formulate some 
specification of error not thought of at the time, and which, if seasonably called to the 
Court's attention, might have been avoided or corrected." 

The only modification of this broad rule is that if on the face of the evi
dence, in its relation to the rest of the case, there appears 1/0 purpose whatever 
for which it could ilave been admissible, then a ge1l!:ral objection, though over
ruled, will be deemed to have been sufficient: 22 

ft This modification is recognized in the Calijornia: 1861, Nightingale 1'. Scannell. 
following cases; EJo;GL.~ND: IS-l~. Lord 18 Cal. :315, :323; 190::1, Hoche t'. Llewellyn 
Trimlestown 11. Kemmis, 5 Cl. &: F. ,·19. 776. I. Co., 140 Cal. 563, 74 Pac. 147; 1905. 

UNITED ST.\TES; Federal: 1897, Pittsburgh Humphrey "c. Pope, 1 Cal. App. 374. 82 
&: W. R. Co. v. Thompson. 27 C. C. A. 333, Pac. 223 (marital communications); Florida: 
82 Fed. 720; 1901. Mine &: Smelter S. Co. v. 1902, Kirby v. St.:lte. 44 Fla. 81. 32 So. S30; 
Parke &: L. Co., 47 C. C. A. 34, 107 Fed. 881, II/inoia: 1862. Clau"or r. Stone, 29 Ill. 114 
884; 1906, Sparks 1). Terr., 146 Fed. 371, C. ( .. the general rule is un'luestionably that 
C. A. ( .. when the reason for the objection objections on the trial. to a paper or other 
is readily discernible ") ; Alabama: J 905, evidence. must be specially pointed out. t;{' 

Braham v. St.:lte, 143 Ala. 28, 38 So. 919; that they may be ubdatcd if possible; but 
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1Si4, DUXXE, C. J., in Ruah v. French, 1 Ariz. 99, 123,25 Pac. 816 : "Perhaps the only 
limitation it can evcr require is in those exceedingly rare cases where it is apparent on the 
face of the proposition that it is impossible the evidence is or can be made available for any 
purpose. As the object of requiring a specific objection is to enable the other party to ob
viate it if possible, if the objection is apparent, and it is clear that the defect cannot possibly 
be obviated, a spp.cific objection would not help the adverse party, and in such case a general 
objection would he sufficient. But of course such cases ,,;1\ be very rare, and a prudent 
practitioner will hardly risk any point on a general objection." 

But wIlen a general objectioIi is sustained by the trial Court, it may be pre
sumed that some valid gl'ound was apparent to the judge without express 
statement; and as the exception is here to be taken by the proponent of the 
evidence, it is fair to insist that he should have asked for the specific ground 
of objection, if he did not perceive it; or should have made an offer to obviate 
it, if he did perceive it; or should have stated clearly the precise basis of his 
claim for admissibility, if he had rested on any specific ground. Hence, the 
general objection will suffice, if on the face of the eviuence and the rest of the 
case thcre appears to be any ground of objection which might have been \'alid 
(or, othcrwise stated, if there is any purpose for which the evidence would 
concch'ably be inadmissible): 23 

this rt:le applies only to cases where the ob- dence to its sole legitimate purpose, he must 
jection can be remo\'ed by cvidenee. Of by the ~k an iM/ruction from the Court. otherwise 
act of the party Ullder the sanction of the he e:mnot complain of the possibility of the 
Court. or by the action of the Court itself") ; jury's having misapplied it to other and im-
1903. Chicago & E. I. n. Co. v. Wallace. 202 proper purposes: Cases cited ante, § 13, n. 2. 
Ill. 12!!. 66 N. E. 10%; 1!!07. Chic"tlo n. 1. 23 1904, Matthcws v. Farrell. 140 Ala. 
& P. H. Co. v. Rathileau. 225 Ill. 2i8. 80 N. E. 298. 37 Sa, 325 (but here the Court puts its 
119; Indiana: 1913. Dowell t'. State. 181 Ind. decision Oil inappropriate grounds); l!!IS. 
68. 101~. E. 815 (coIl\'crsation in absence of ac- Archer v. Sibley, 201 Ala. 495, 78 So. 849 
cused); Marlliulld: 1901. Brcwer t·. Bowersox. (unlawful detainer); 1907. Short v. Frink, 
92 Md. 567. ·18 Atl. 1050: Massachusetts: 1008, 151 Cal. 83, 90 Pac. 200; 1003. Spohr v. 
Hubbard v. Allyn. 200 Mass. 166, 1il. 86 N. E. Chicago, 206 Ill. ~1l. 69 N. E. 515; 1904, 
356 ("If competent for any purpose. it is not State v. Leuhrsman. 123 Ia. 476, 99 N. W. 140; 
rendered incompctcnt by the fact that it also W19, intcrnational Harvester Co. v. Chicar.o 
imight be uscd for anot.her purpose] ... for !II. & St, P. n. Co., 186 Ia. 86, 172 N. W. 471 ; 

. which alone it would not be competent OJ): MUJ- 1832, Comstock v. Smith, 23 Me. 202, 208 
.!UJsiPl)i: 1859, Morris 1'. Henderson. 37 Miss. (deposition rejccted; "it is not set forth that 
492. 501; 1882. Hcard v. Statt'. 59 Miss. 545; the rejection took place on account of interest 
1898, Lipscomb v. State, 75 Miss. 559, 23 So. in the deponent, or of informality in the cap ... 
210: New York: 1852. l\Ierrittv. Seaman, 6 N. tion, or for irrelevancy; •.. it should have 
Y. 168. 171 (ge;lerul objection held good, where appeal'ed in the exceptions how and in what 
it could not ha\'e been obviated except by a particulars the plaintiff was aggricved ") ; 
change of parties); North Dakota: 1915, 1897, Emrich I!. Union Stockyard Co., 86 Md. 
Hust.on v. Johnson, 29 N. D. 5-16. 151 N. 482. 3S At!. 943; 1906, Luckenbaeh v. Seiple, 
W. 7i4 (letter of plaintiff to defendant); 72 N. J. L. 476, 63 At!. 244 (good opiuion by 
OreGon: IS!!7, State v. l\Iagone, 32 Or. 206. Garrison. J.); 1877. Tooley v. Bacon, 70 N. Y. 
51 Pac. 452: Utah: 189S. Snowden 1'. Coal Co., 34 (" When evidence is excluded upon a mere 
16 Utah 336. 52 Pac. 599: W~hinG/on: 1913. general objection. the ruling will be uphcld. 
State v. Shaw. 75 Wash. 326. 135 Pac. 20: if Ilny ground in fact existed for the esclusion; 
Wi"consin: 1872. Ripon v. Bittel. 30 Wis. 614. it will be assumed, in the absence of any re-
619 ("If there was any possible purpose for quest. by thc opposing party or the Court • 

. which the books were admissible as evidence. to make the objection definite, that it was 
or any supposahle state of ('use in which understood, and that the ruling was paced 
they ought to have been received. then it was upon the right ground "); 1917. Columbia. 
not er,or to admit them "). Healty 1. Co. v. Alameda Land Co., Si Or. 

On the principle of l\Iultiple Admissibility 277. 168 Pac. 64, 440 (broker's commissions): 
(ante. § 13). it follows that wher" the opponent. 1021. Prouty Lumber & B. Co. v. Cogan, 101 
without objecting. desires to restrict the e\ri- Or. 382. 200 Pac. 905 (general objection sus-
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1921, BURNETl', C. J., in Ptilllly Lumber &; B. Co. v. Cogan, 101 Or. 382, 200 Pac. 905 (sale 
of logs; the defendant's cross-examination of the plaintiff's witnesses was objected to a5 
"immaterial, irrelevant, improper, incompctent, and not proper subject of cross examina
tion", and this objection was sustained): "It is said that the objections to the testi
mony were 1I0t sufficiently spccific to present the question for review. . . . The general 
rule that obje.:tions to evidence must be specific admits of this exception: That if 
they cannot in any manner be obviated, or if the evidenct: is clearly inadmissible for 
any purpose, a general objection will suffice. The relevancy and materiality of testimony 
are measured by the issue formed by the pleadings. In the instant case the defendants 
denied the complaint, and made no other defense. Their ofTer to pro .... e was entirely for
eign to the issues thus formed. It was as if the pleadings h'ld said: 'It is true we owe 
the plaintiff $3,406.20 for the rived logs in question. However, we sold those logs to 
the Warren-Scott Company, which in turn b;y the consent of oursel .... es and the plaintilT 
agreed to pay the amount to the plaintiff, and we are to be dischargcd.' In other words, 
under the general issue the defendants were attempting to prove a novation, a propo
sition clearly outside the pale of pleadings or evidence, a clear variance . 

.. There arc authorities to the effect that the Court of its own motion may prevent the 
introduction of improper e\;dence. Again, it is said that a reason for the rule against 
general objections is that it is unfair to the trial Court to make :I. general objection 
without particular ~pecific:l.tion of the grounds of the objection. But in good reason, 
if the trial judge is possessd of sufficient legal acumen to recognize the validity of 
the legal conclusion suggested by the general objection, he is at liberty to decide the point 
and exclude the evidence offered. If for his o .... :n information the adverse party requires 
a more sp.:cifie objection, he sl"JUld move for the necessary ~pcrifi(,Sl.tions. He cannot 
specuhte on the decision of the Court, and then complain thnt the objection is too general. 
It is quite as much his duty to be fair to the Court as it is that of the other party. More
over, if he would prevail on appeal, he must put his finger on the error complained of. If 
the Court is informed of the vice of the testimon;v otTered, it is not necessary for the object
ing party to put into his objection :I. brief on the subject, or to go into tautological detail. 
There is no error in the record." 

(2) Specific Objection. A specific objection O1~err'llled will be effective to 
the e}..i:ent of the grounds specified, and no further. An objection overruled, 
therefore, naming a ground which is untenable, cannot be availed or because 
there was another and tenable ground which might have been named but was not: 24 

tailled, t-o defendant's cross-examination as to 
the novation of a claim based 0:1 a sale. held 
mffieient. the fact being" entirely foreign to the 
issues"); 1911, Rosenberg v. Sheahan, 148 
\\'is. 92, 133 N. W. 645. 

Contra, on the facts: 1906, Hicks v. Hicks. 
142 N. C. 231. 55.S. E. lOG (here the unusual 
suggestion is made that" the judgc could bavc 
callcd upon the ,~ounscl to state what he ex
pected to prove"; hut why could not the 
eounsel himself spcak uP. without waiting to 
be prodded?). 

21 Accord: ElIGLANU: 1845. Ferrand t'. Milli
gan, 7 Q. B. 730 (in proving a public right of 
way over the plaintiff's land, acts of repair by a 
township surveyor wcre provcd by the defend
ant, and in rebuttal the plaintiff offered to show 
a contract of fl'pair by which the plaintiff's 
btcward agreed to pay the surveyor; the do
fendant's objection that the steward had no 
authority to make such a contract was over-

ruled; on a motion for a new trial, the further 
ground of objection that the road to which 
the contract related was not the road in issue 
was repudiated. because not specified at the 
time of the I'uling. "its "admissibility having 
bccn decided upon 'ulio intuitu' by the learned 
judge "); 1838. Williams v. Wilcox. 8 A. & E. 
314. 337 (" Justice requires this, not so much 
to the judge. as to the opposite party, who may 
be willing. as in the present case would prob
ably have becn done. rather to waive the ben
efit of the e\'idence than put his verdict in 
peril on the issue of the 0 bj ection "); 1860, 
Reed ». Lamb, 6 H. & N. 75, 90; 

UNITE!: STATES: Federal: 1873. Burton v. 
Driggs, 20 Wall. 125. 133; 1920. Bain v. 
U. S., 6th C. C. A .• 262 Fed. 664 (depcsition 
of a bankrupt); Alabama: 1904. Parrish v. 
StatJ). 139 Ala. 16. 36 So. 1012 (but othcl wise 
where the nature of the answer may be pre
sumed); Columbia (Dist.): 1908. Ferry v. 
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1821, GIBSON, J., in /Voircrton v. COTII., 7 S. & R. 273, 276 (refusing to consider an objec
tion on r.ppcal that the loss of an original record was not shown S0 as to admit secondar~ .. 
evidence, the objection at trial having been that parol evidence of a record was never ad
missible): .. Now I take it to be an inflexible rule, und one of the utmost value, both in 
pleading and evidence, that whatever is not denied or made special ground of objection is 
conceded. Thus, if a party being called on for that purpose opens thc particular view with 
which he offers any part of his evidence, or states the object to bc attained by it, he precludes 
himself from insisting on its operation in any other direction, or for a;lY other object; and 
the rea~on is, that the oppositc party is prcvcnted from objecting to its competency in any 
view different from the one proposed. In like manner, a party may be called on to state 
the particular ground on which he re.lts an objection to competency, and if it fails him, it 
is not error to receive the cvidence, ali:llough it hc incompetent on other grounds. Where, 
therefore, there is a spcciu! ':lbjection, or, what is the same ill effect, a general objection rest
ing, not on collaternl eircumsh:nees, b~t on the supposed existence of un ubstract principle 
admitting of no exception, as was titc case here, every ground of exception which is not par
ticularly occupied, is to be considered as abandoned. For instance, a deposition is offered, 
and it is re~isted exclusively on the ground, that the ,,;tness is interested, or that the evidence 
is irrelevant; would it not be palpably unjust in a court of error, to listen to an objection, 
that itdid not appear there had been proof of notice, or that the deposition had in all respects 
been reruiarly taken? If the defect were pointed out in time, it might be supplied by 
further proof; or if that wcre impossible, the party would, at least, be appri~d of 
the danger to ultimate success, which is neccssarily incurred by pressing the admission 
of incompetent testimony. Here, if instead of urging the abstract operation of the 
rule, the defendants had objected that the case did not fall \\ithin the particular exception 
to it, now relied on, the plaintiffs might have been prepared to show that the execution 
actually came to the hands of the sheriff, or that it was lost or destroyed; but, as to 
that, the silence of their antagonists at the trial, had a direct tendency to lead them into 
a surprise." 

Henderson, 32 D. C. App. 41; 1919. Mc
Mahon 1'. Matthews. 48 D. C. App. 303; 
Florida: 1903. Brown v. State. 46 Fla. 159. 
35 So. 82; 1907. Sims t'. State. 54 Fla. 100, 
44 So. 737 (judgment ill a ch'i! case. offered 
on cha:-ge of embezzlement); Illinoi8: 1873. 
l\IcCoy v. People. 71 Ill. Ill, 115; 1903. 
Illinois C. R. Co. v. Wade. 206 Ill. 523, 69 
K. E. 5D5 (witaess' contradiction); 1904, 
Ewen v. Wilbor. 208 Ill. 492. 70 N. E, 575; 
1906, O'Donnell v. People. 224 111. 218. 
79 N. E. 639 (conviction of crime to impeach a 
witness; the objection that a copy of the 
record should be used was not allowed to be 
rais('d on appeal); U)]3. Chicago ". Gilsdorff, 
258 Ill. 212.101 N. E. 546 (objection to a deed's 
tenor as not giving title. held unavailable to 
raise an objection to the certified COpy's lack 
of signature); Indiana: 1910. Pulley tl. State, 
17·1 Ind. 542. 92 N. E. 5S0 (rape compinint); 
1913. Shilling v. Varner, 181 Ind. 381. 103 N. E. 
40·1 (drainage assessment); 1919. I{ochler 11. 

State, 1S8 Ind. 387, 123 N. E. 111; ~wa: 
1913. Seckerson v. Sinclair, Ia. ,1-10 N. W. 
239 (extent of specification for objections 
to a hypothetical question, considered) ; 
Ma8sl!chllseIl8: 1851. Holbrook 11. Jackson, 
7 Cush. 136, 15·. (entries in a mortgagor's 
beoks being admitted over an unsound ob
jection based on the ground of some of them 

not being original and not being m:lde by the 
parties themseh·es. t.he further ground of ob
jection thut some of them were made after 
transfer of title, :wel therefore could not be 
used:ls admissions of:l grantor, was repudiated. 
because not specified ut the time of the ruling) ; 
1906, Magnoliu :vI. Co. 1'. Gale. l!)l 1\111,8. 
487,78 N. E. 1::!1:i; Michiyan: 1!J03. Weeks 11. 

Hutchinson. las Mich. 160. OJ N. W. 695; 
Missouri: H105. Brag;,: v. rlIetropolit:1Il St. 
It. Co .• 1(:)2 Mo. :331. 91 S. W. 5::!7 (h:{pothet
ical questions; pungent opinio:l by Lamm. J.) ; 
New Mexico: 1921, State v. Douthitt. 26~.?lI. 
532. 194 Pac. 879; Oklahoma: 1014.II:lrtzell,'. 
Hartzell. 42 Okl. 3nO. 1-111'ac. ij2 (an ohjectio;) 
to the competency of a \\;fe's evidence docs not 
suffice to ruise Ull objection to her in com
petency as wife to testify against her husband) ; 
Oreyon: 1907, Hildebrnnd v. United Artizans. 
50 Or. 159.91 Pac. 542 (hypothetical question) ; 
1918, State v. Mello, 92 Or. 678. 173 Pac. 317 
(murder; an objection as to reLuttal e\;dence 
offered too late. held not to avail for n. defect us 
to relevancy of threats); Pennsylra7lia: 1917. 
Scott v. American Express Co .. 257 Pa. 25. 101 
Atl. 96; Porto Rico: 1909. Falero v. Fulero. 15 
P. R. 111,115. 1913. Rodriguez 1'. Porto Rico 
R. L. & P. Co., HI P. R. 613; Tenncssee: 
1846, Monteeth v. Caldwell. 7 Humph. 13. 

Compufe ~ 13, ante (multiple admissibiIi~y.) 
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1874, DUNNE, C. J., in Rush v. French, 1 Ariz. 99, 122,25 Pac. 816: "The Supreme Court. 
in examining a question as to whether a ruling of the court below on an objection to evidence 
was correct or not, will not consider any other grounds of objection to the evidence than 
those urged in the court below. This rule is of universal adoption in the courts of this 
country. . . . Counsel are held to the grounds of objection stated at the time thcy call 
for a decision of the judge below, because they arc supposed to know the law of this case 
and if they do not offer other objections they are supposed to waive them, and evidence 

• 
admitted without vaild objection should stand. - Counsel must not be permitted to \\;nk 
at the introduction of evidence to which they think there is a valid objection, hoping that 
that it may benefit them, and if it goes the other way, move to exclude it; neither must they 
be permitted to plead inattention as an excuse. It is their business to be attentive on 1\ 

trial, and if they miss a point by neglect, they must lose it. Neither can w~ p.llow them to 
strike between ,,;nd and water on the trial, and then go home to their books and study out 
other objections and urge them here. They must stand or fall upon the case they made 
below, for this court is not a forum to discuss new points of this character, but simply a 
court of revi.!w to determine whether the rulings of the court below on the case as presented 
were correct or 'lot." 

Here, also, however (as with a general objection), it would seem that the 
objection overruled" will be effective, though naming an untenable ground, if 1 
there is no purpose CIt all for which the evidence could have been admissible; 2li • 

in other words, a specific objection (like a special demurrer) is at least as good 
as a general objection. So, too, a specific objection sWJtainecl (like a general 
oojectioJl) is sufficient, though naming an untenable ground, if some other 
tenable one existed.26 

In any event the offer, in relation to the opponent's specific objection, is to 
be construed as a single whole, just as it must be for the proponent himself 
(ante, § 17); so that where the objection is to a question including several 

t5 1897. Presnell ~. Garrison. 121 N. C. 366. 
28 S. E. 409. 

26 1916. Kansas City So. R. Co.~. Jones. 241 
U. S. IS1, 3u Sup. 513 (in an action in Louisiana 
for death of an employee. under U. S. S. 
April 22. 1905. declaring that contributory 
negligence of an employee does not bar re
coyery but may' be considered to diminish 
damages. the defendant offered to show the 
decedent's negligence. and the plaintiff ob
jected on the ground that such negligence was 
not pl('aded; the ohjection being sustailled. 
the plaintiff was allowed to make the objection 
general. ,. to apply to all such ilvidence": 
the appellate Court held that the evidence 
was not admissible to bar recover)', but would 
have been admissible if offered to mitigate 
damage; but that because it was offered with
out naming that purpose the objection was 
sufficient; this was virtually holding that a 
specific objection. when sustained. though 
naming an untenable ground. was ne\'ertheless 
effectivo for another untenable ground be
cause the offeror had not specified the ad
missible ground: properly held erroneous; 
but the Court discusses it in terms of the 
propriety of the offer. whereas the real question 
seems to be the sufficiency of the objection) ; 

• 

1915. Eckman v. Funderburg. 183 Ind. 208. 
108 N. E. 577 (witness to insanity); 1S77. 
Eschbach to. Hurtt. 47 Md. 61. 65 (an offer of 
testimon~' to defendant's reputation among 
men of the same business was rejected. sus
taining the erroneous ground of objection 
that in malicious Jlro~ecution reputation was 
not in issue upon damages; but the exception 
was overruled on appeal because the reputation 
among a particular class of persons was im
proper; .. what this Court must determine iR 
whether the testimony offered was admissible. 
and not whether a right or wrong reason was 
assigned for its rejection "). 

COII.t-a. 8emble, where the tenable one could 
have been obviated at the trinl: 1908. Arcola. 
r. Wilkinson. 233 IlL 250. 84 N. E. 264. 

The following ruling seems erroneous: 19M. 
People ·c. Albers. 137 Mich. 6iS. 100 N. W. 
90S (perjury; offer of the defendant's good 
character for veracity. admissible for him a.s 
defendant. but not admissible for him as ",;t
ness because he did not testify; an objection 
to it was sustained; held erroneous. though 
the offering counsel did not state the specific 
purpose). 

Compare § 13, ante (multiple admiSBibility). 
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facts 27 or to the entire testimony of a witness,2s and names a ground tenable for 
one part but not for others, it is insufficient; the opponent must specify, not 
only his ground, but also the part of the offer to which the ground is applicable. 

21 Federal: 1828. Elliott v. Peirsol. 1 Pet. fJpinion d'JCs not adequately distinguish tho 
328. 337 (" Courts of just.ice arc not obliged respective bearings of the present principle and 
to modify the propositions submitted by of that of § 17. par. b. n. 9. ante; tho spirit 
counilel. so as to make them fit the case; if of the present princip.le is to force an objector 
they do not fit. that is enough to authorize to be specific; the aim of tho other principle is 
their rejection "); 18!i0. U. S. 11. McMasters. to force an offeror to separate his offer so that 
4 Wall. 080. 682; 1908. Chicago Gt. Western no more than their due effect will be given 
R. Co. v. McDonough. 8th C. C. A .. Hi1 Fed. to objections; the other principle doos not 
057. !iil (offer defeudant's condul't in making come to bear until the present one has been 
certain repairs; motion to strike out all. held fulfilled; now in the case in hand tho objector 
not available on appeal. bel'ause a part of the had not done his full duty. hence the offeror 
evidence was not objectionable); Alabama: was not yet bound to do his. viz. separate the 
1859. Sayre 11. Dunmor!. 35 Ala. 247.251 (a objectionable part to make his offer valid). 
specific objection to a quedtion calling for an .. Federal: 1839. Moore 11. Bank. 13 Pet. 
answer in part legal is ineffective; so also a. 302. 310; .845. C:..mden v. Doremus. 3 How. 
motion to strike out an entire nnswer f9r a 515. 530 ("It could not be expected. upon the 
reason applicable to a part only); 1901. mere suggestion of an exr.eption which did not 
Kirby v. State. 139 Ala. 87. 30 So. 721; ob\-lously cover the competency of the (wi
ColorQ.lk: 1893. D1Wis v. Hopkins. 18 Colo. dence nor point to some definiw or specific 
155. 32 Pac. 70; Di"t. Columbia: 1918. defect in its character. that the Court should 
Jackson v. U. S .. 48 D. C. ApI>. 269. 272; explore the entire mass for the ascertainment of 
Florida: 1901. Markey r. State. 47 Fla.. 38. defects which the objector himself either would 
37 So. 53; 1903. Hoodle~s 11. Jernigan. 46 not or could not point to their view"); 
Fla. 213. 35 So. (l50; 1919. Atlanta & St. Alabama: 1904. Rhodes v. State. 141 Ala. 
A. B. R. Co. r. Kelly. 7i Fla. 479. 82 So. 57; 00.37 So. 365; Connecticut: 905. Spen-
1922. United States Fire Ins. Co. 11. Dickerson. cer's Appeal. 77 Conn. 638. 00 At!. 289; 
82 Fla. 442. 90 So. 013; Gcomia: 1905. John- Florida: 190-1. Alford v. State. 47 Fla. 1. 
son D. State. 125 Ga. 243. 54 S. E. 184; Idaho: 36 So. 436; 1905. Freeman v. State. fiO Fla. 
1922. Bressau v. Herrick. Ida. . 205 Pac. 38. 39 So. 785; 1906. Hoodless 11. Jernigan. 
555; Kcntucky: 1920. Hoskins v. Com .. 1S8 51 Fla. 211. 41 So. 194 (several documents) ; 
Ky. 80. 221 S. W. 230 (letters cOlltaining Illinois: 1801. Myers 11. People. 26 Ill. 173. 
admissions); 1921. Lowery 11. Com .. 191 Ky. 176 (objection to the whole testimony of a 
057. 231 S. W. 234 (confession); Loui3iana: witness. held insufficient where a part of it 
1900. State v. Crump. 110 La. 978. 41 So. related to other crimes and was inadmissible); 
229 (d}-lng declaration); ltfissiJ/.,il'pi: IS!lS. 1900. Mash v. People. 220 Ill. 80. 77 N. E. 92; 
Lipscomb r. State. 75 Miss. 559. 23 So. 210 1916. Peoplev. Walczniak. 273 III. 70.112 N. E. 
(general rule stated; hut in the opinion of 377 (motion to strike out all testimony. of 
Magruder. J .. it appears to be somewhat qual- which only parts were objectionable); In-
ified); Mon/ana: lU05. Thornton-Thomas 1\1. diana: 1885. LOllis\;11e N. A. R. Co. v. 
Co. v. Bretherton. 32 Mont. 80. 80 Pac. 10 Fah·ey. 101 Ind. 409. 3 N. E. 389 (motion to 
(series of do~umentH); Ncrada: l!1l1. State strike out certain testimony as II whole. part 
v. Smith. 33 Nev. 4:i8. 117 Pac. I!J; N{)rth of which was admisgible. held proporly denied; 
Carolina: 1903. Stat\) v. Ledford. 133 N. C. "it is the duty of tho party to select the com-
714. 45 S. E. 944; Vermont: 1!J21. Wnlls' Iletent from the incompetent testimony"); 
Will. Vt. • 113 At!. 822 (several letters 1889. Jones 11. State. 118 Ind. 39.20 N. E. !i3-1; 
offered together); Iowa: 1919. Polk Co. v. Owen. 187 Ia. 220. 

ThefolIo~;ngcnscispeculiar: 1905. Cooper 174 N. W. 99; 1918. Little v. J\Iaxwell.IS:$ la. 
v. Bower. 78 Knn. ISO. 104. 96 Pac. 59. 794 1()'1. 100 N. W. 700; Kansll8: 1900. State 
(breach of marriage promis('; plaintiff's v. Simmons, 74 Kan. 799. 88 Pac. 57 (depa
'luestion to a v.';tness concerning the plaintiff's sition); Kentucky: 1919. Gra'-ltt v. Com .• 
admi"sions. "What sho said about any agree- 184 Ky. 429. 212 S. W. 430; 1920. Hall v. 
mer.t with Mr. C. to marry. and his conduct Com .. 189 K}'. 72. 22-1 S. W. 492 (affidavits) ; 
in relation thereto". was admitted. o\'erruling Maryland: 1904. Wilson v. Pritchett. 99 Md. 
defondant's general objection; h£'ld that the 583. 58 Atl. 300; 1911. RusselI 11. Carman. 
rule requiring the objection to spccify the part 114 Md. 25. 78 A tl. 903; 1921. Nichols v. 
objected to was not applic;>hlc where the olTer Meyer. !\Id. . 115 At!. 786 (conversation) ; 
contained in n single oral question two or jVorth Dakota: 1908. State v. Dahlquist, 17 
more pieces of testimony one of which was N. D. -to. 115 N. W. 81 (freight records); 
ohjectionable; careful opinion. by l\Iason .. J.; Wyomino: 1900. Meta tJ. Willitta, 14 Wyo. 
but with deference it is suggested that t.he 511. 85 Pac. 380. 
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Moreover, where a que.ytion is objected to, and the objection is properly 
overruled, but the answer which follows contains improper e\"idence, the 
objection to the question i5 of no avail; a new ob~:~ction must be made spe
cifically to the answer; because the answer conta:~ls new matter, and the 
nature of the alleged impropriety cannot be known until the opponent speci
fies it. Here the form of the objection is a motion to strike out.29 

d. Waiver of Objection. An objection may of course be expressly waived. 
or implied waivers, the usual instance is that of failure to mal.e the objec
tion at the lJroper time 30 (supra, par. 1). Of course, also, the opponent whose 
question call.'J in advance for obviously inadmissible evidence has thereby 
waived objection to the answer.31 Another instance is the curing of an error 
of admission b;r the opponent's sllbseqllent UBe of evidence similar to that al
ready objected to; 32 and perhaps the prior 11se of similar inadmissible evidence 

2'l 1877. Gould v. Day. 9-1 U. S. 405; 1918, Indiana: 1841. Sanders tl. Johnson. 6 Blackf. 
State v. Young. N. J. L. • 103 Atl. 173 50. 52 ("The defendant waived the error 
(where the answer. but not the question. is by introducing another deposition by the same 
improper. a motion to strike out must be witness testifying to the same facta con-
made); 1911, Henderson v. Coleman, 19 Wyo. tained in that which was rejected"); New 
183, 115 Pac. 439. York: 18-12. Hayden v. Palmer, :.! Hill N. 

30 A failure to obiect to a document wil!. l'X- Y. 205, 209 ("This case [of a harmless error) 
tend, not only to the genuineness of it, but also is in principle like the case of a judge errone
to an agent's authority to execute, yet not to ously recei\;ng evidence to a fact against the 
its legal sufficiency (posl, § 2132). party; to which he excepts, but afterwards 

Usually, a failure to renew an offer. after the insists upon and proves the same fact himself; 
opponent's withdrawal of an obJection im- that has been often allowed to deCeat the effect 
properly 8U8lai1l<!d. would be· a waiver of the of the ell:ceptions. I believe it has generaHy 
error; but not always: 1905. Main D. Radney. been called a waiver of the exception ") ; North 
- Ala. --. 39 So. 981. Dakola: 1915, First State Bank fl. Kelly, 

.. 1921, State v. Dougherty, 287 Mo. 82. 30 N. D. 84. 152 N. W. 125 (note; improper 
228 S. W. 78G (deceased's statement as to c\;dence as to an understanding limit
cause of death). ing liability, held not waived by a cross-

It is common learning that a party obtaining examination to the inadmissible facts); Vir-
a re8poMt'e answer (post, § 785) to I> qucsl'ion oinia: 1906. Southern W. Co. 11. Blanford'lI 
asked by himself has waived objection by the Adm'x, 105 Va. :l73. M S. E. 1 (custom as to 
very asking: 1905, O'Brien D. Knotts, 105 Ind. switchlights on other railroad3). 
308, 75 N. E. 582. Teus the only question But it ieotherwise whne the subsequentevi-
usually can be as to responsiveness; compure aence is introduced merely in self-defense, to 
supra, par. b. (G). An example of a poor explain or rebut the original evidence; 1900, 
ruling on this subject is seen in Bishop v. Salt Lake City v. Smith, 43 C. C. A. 037. 1M 
Bishop, 124 Ga. 293. 52 S. E. 713 (1905). Fcd. 457; 1907, Short v. Frink. 151 Cal. 83, 

3% CANADA: 1874, Smith v. Gerow, 15 N. 90 Pac. 200; 190-1, Chicago City R. Co. v. 
Br.425. Uhtcr, 212111. 174,72 N. E. 195 (personal in-

UNITED STATES: Federal: 1912, Franklin juries; the plaintiff having introduced against 
v. U. S., C. C. A., 19:! Fed. 334 (handwriting objection hearsay e\;dence nl'gath;ng prior 
testimony); Alabama: 11H3, I.ockridge v. injuries receh·ed, the defendant was held not 
Brown, 184 Ala. 106, 63 So. 524 (asking in to waive by afterwards rebutting with similar 
rebuttal the same improper question already hearsay affirming the injuries); 1900. Richard
asked by tho objector, held not the subject son v. Webster City, 111 Ia. 426,430,82 N. W. 
of complaint on appeal); Arkansas: 1908. 921 (objection to opinion evidence of damage, 
St. Louis 1. M. & S. R. Co. v. Flinn. 88 Ark. not waived hy subsequent similar c\;denco) ; 
505, 115 S. W. 142 (opinion testimony); 1909, United R. & E. Co. v. Corbin, 109 Md. 
California: 1921, Kinley tl. Largent, Cal. 442, 72 At!. G06 (the mere cross examination 
, ,200 Pac. 937 (waiver of survh-ing oppon- of t~,e witness on the subject is not a waiver) ; 
Ilnt's incompetency); Dakota: 1886. Gale v. 1906. Stat~ v. Beckner, 194 Mo. 281, 91 S. W. 
Shillock, 4 Dak. 182, 29 N. W. G61 ("The 892 (murder; the prosecution having Ilrro
general rule is that, where a party makes ~ neously introduced the defendant's bad charac
valid objection to thc introduction of evi- ter for violence. his rebuttal b~· c\;dence of 
dence and afterwards puts in c\-idence prov- good character held not 8. waiver); 1907. 
ing the same facts. he waives his objection "); Cheney's Estate. 78 Nebr. 274. 110 N. W. 731 
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may be dealt with on the theory of waiver in advance (ante, § 15). No doubt 
other conduct of various sorts may require in fairness to be deemed a waiver.33 

e. Burden of Proof. The burden of proving the grounds of an objection 
is ordinarily not upon the opponent; whether he obj~cts on the ground that 
the original of a document is not produced, or that an attesting witness ought 
to be called, or that a dying declarant was not conscious of impending dis
solution, the burden of establishing the preliminary facts essential to satisfy 
any rule of evidence is upon the party offering it. The opponent merely in
vokes the law; if it is applicable to the evidence, the proponent must make the 
evidence satisfy the law. To this general rule there are a few exceptions, 
based (like all solutions of the burden of proof) on experience and convenience 
in special classes of cases. These exceptions can better be considered in con- . 
nection with the respective kinds of evidence involved; by way of example 
may be named the rules that a t{;stimonial disqualification by ins:mity, in
fancy, or interest (post, §§ 484, 497, 508, 584) and the existence of an improper 
inducement to a confession (post, § 860) must be shown by the opponent of 
the evidence. 

§ 19. The Ruling. The main question in regard to the judge's ruling upon 
an objection is whether it must be immediate upon the objection. A post
ponement of the time, or a subsequent revocation of the ruling, may affect 
the objecting party in two respects, namely, in his further management of his 
remaining evidence and in the impression upon the jury. 

(1) An objecting opponent is entitled to an immediate ruling, before the close 
of the proponent's case, declaring the evidence admissible or inadmissible, 
either absolutely or conditionally (ante, § 14), in so far as otherwise he would 
be unable to 1,'nolO what evidence on his part in explanation or rebuttal would be 
needed: 

1876, ALLEN, J., in Lathrop v. Bramhall, 64 N. Y. 365, 374: "The right to object to evi
dence as it is offered is ulegal right of which the party cannot be deprived, and the right; to 
(opinion evidence); 1921. Macke tI. Wagener. authorities coJ!ec~cd); 1902. Rice v. Waddill. 
106 Nebr. 282. 183 N. W. 360 (sl:mder); l!J21. 168 Mo. 90. 67 S. W. (l05 (taking a deposition 
First National Bank 11. Middleton. Oklo Cr. of the opponent. though without filing it. 
-, 201 Pac. 683 (direct examination of a wit- held on the facts to he a waiver of objection 
ness to an improper conversation; cross- to incompetency); 1905. Schutz 1J. Union R. 
eumination to the same conversation. held Co .• 181 N. Y. 33. 73 N. E. 491 ("where an 
not a waiver); 1900. Horres I). Chemica! Co.. objection has once been distinctly raised and 
57 S. C. 192.35 S. E. 500 (objection to improper overruled. it need not bo ropeated to thA same 
opinion of speculative damages. held not class of c\'idence"); 1904. Southern L. & T. 
waived by subsequent similar evidence). Co. I). Benbow. 135 N. C. 303. 47 S. E. 435 (an 

Compare the rule for curalire admi3sibility offer of a part of former testimony was re-
Cank. § 15). jccted as being too fragmentary; the whole 

Distinguish the rule that an error of ex- was then offered and admitted; this was held 
cllUwn is cured by the opponent's subsequent a waiver of the exception); 1004. Check 11. 

introduction oC the same evidence: 1903. Oak G. L. Co .• 134 N. C. 225. 46 S. E. 488 (sim
Lloyd fl. Simons. 90 Minn. 237. 95 N. W. 903; iIar). R. I. St. 1909. C. 418 (cross-examination 
here it is not a waiver that cures. but the im- of a witness docs not waive a prior exception). 
materiality of the error (post. § 21). The tender by an objector of an instrlle/ion 

S3 1922. McClenahan V. Keyes. Cal. • l'imiti710 the ct1idential effect of evidence admitted 
206 Pac. 454 (taking the deposition of a against his objectwn is not a wah'er of the ob
plaintiff disqualified by intereet is a waiver. jection to that ruling: 1904. Myers 'IJ. Manlove. 
nnd allows the opponent to use the deposition 164 Ind. 128. 71 N. E. 893. 
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object and to be heard upon the objection, necessarily implies a like right to a decision by 
a court or referee, and the refusal to entertain an objection or to pass upon it when made 
is a denial of a legal right to which an exception lies. . .. The judge or referee has, 
within proper limits, a discretion as to the order of proof, and may permit facts to be proved 
provisionally, subject to the condition that other facts shall be subsequently proved which 
are essential to the ,competency of the evidence admitted. But when all the facts, upon 
which the party relies for the admissibility of the evidence, have been put before the Court 
by him and he has rested his case, the adverse party is then entitled to a definite determina· 
tion as to the competenry of the evidence objected to. It is then no longer a question as 
to the order of proof, nor is it within the discretion of the Court to postpone the decision. 
. . . It was their right to know before entering upon their defence what e\idence they 
had to meet, and they were neces~arily embarrassed in their defence by the refusal of the 
referee to pass upon the questions made. A decision adverse to the plaintiffs would not 
have prevented a renewed offer of evidence upon other facts appearing; 'lnd had the evi· 
dence been either rejected or arlmitted, the defendants might have shaped their defence 
entirely differently from what they we!"e compelled to do, proceeding in ignorance of the 
fact whether the cvidence was in or out of the case as against them." 1 

1915, MOREL.\ND, J., in Lopez ..... Valdez, 32 P. 1. 644: "It appears ffom the record that 
appellee relied on c':lrtain written contracts entcred into between the appci; .. ~t and Marcela 
Emradura during her lifetimc to prove the ~ause of action set out in the complaint. The 
documents themselves were not produced and when counsel for appellee sought to prove 
by certain witnesses the contents of these documents, without presenting facts justifying 
secondary evidence with reference thereto, counsel for appellant made the objection that the 
evidence was incompetent and improper as the documents themselves were the best cvidence. 
Se .... eral of these objections were made, to each of which the Court, without a decision on 
the ohjections, stated: 'The objection of Mr. Reyes wiII be taken into consideration.' 
. .. A decision on these objections was thus left in abeyance and the trial terminated with. 
out a resolution of the questions presented. . .. We are .,f the opinion that this procedure 

• was prejudicial to the rights and interests of the appellallt. Parties who offer objections to 
questions on whatever ground are cntitlrd to a ruling :.t the time the objection is made, 
unless they present a question with regard to which the COllrt desires to inform itself before 
making its ruling. In that event it is perfectly proper for the Court to take a reasonabli> 
time to study the question present~d by the objection; but a ruling shou'ld always bc made 
during the trial and at such time as will give the party against whom the ruling is made 
an opportunity to meet the situation presented by the ruling. The disadvantageous pos;· 
tion in which a party may be put by the reservation of a ruling on an objection to a ques
tion is illustrated by the case in hand. If the Court had given a prompt ruling on the ob
jections, appellant would have had no opportunity to mee~ the situation presented. If his 
objection had been overruled, he could have taken his cxception and offered evidence to 
rebut that adduced by the objectionable questions. If the ruling had been the other way, 
appellee would have been under the necessity of offering th e documents themscives, at which 

§ 19. 1 This passage is from a dissenting 
opinion; but the majority seem to have dif
fered merely in holding that the opponent was 
under the circumstances not disad\·antaged 
by the postponement. A ruling. reserved 
imd never rendered. upon an o!'fer objected to 
and left pending. is therefore equivalent to a 
ruling of exclusion: 1903. Adams v. Elwood. 
176 N. Y. 106.68 N. E. 126 (following Lathrop 
v. Bramhall). 

Compare the following case: 1900. Stitt 
v. Rat Portage L. Co .• 98 Minn. 52. 107 N. W. 
824 (collecting prior rulings in this juris
diction). 

Compare the following. said of a trial in 
~hancery: 1904. Asbury v. Hicklin. 181 Mo. 
658. 81 S. W. 390 (" The practice . . . of re
serving the ruling until the decision of the case 
is erroneous "). 

But the reservation of a ruling on evidence 
admitled may well require that the opponent 
should formally except later for failure to rule. 
in order to raise the point on appeal: 1904. 
Naas v. Welter. 92 Minn. 4O-i. 100 N. W. 211. 

A Connecticut statute (Gen. St. 1918. 
§ 5778) dealing with this subject has some 
purpollC not obvious on its face. 
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time appellant would have be~n able to present any defense to them which the facts and 
circumstances might have required or permitted. There having been no decision during 
the course of the trial, appellant's counsel had no means of knowing what the ruling of the 
Court would be on the objection and, consequently, he could not know whether or not he 
would be compelled to meet any evidence at all; for, if the objection were sustained, then 
appellC'~ had offered no competent evidence to support his case; whereas, if the objection 
were overruled, then appellant woule not have the benefit of a rnling on his objection or 
of the e.xception taken thereto." 

(2) An objecting opponent is not entitled to treat a ruling as .final, and there
fore he cannot complain of a subsequent revocation of a ruling, merely in so far 
as the temporary adl1dssion of inadmissible evidence against his objection may 
obtain consideration for -it in ihe minds (If the jurors; for the instruction which 
will accompany the subsequent striking out of the evidence must be supposed 
to be obe~'ed by the jurors; except in extreme cases which obviously call for 
a s,tricter treatment: 2 

• This view represents the only sound doc- 129 N. E. 814 (personal injury); Iowa: 1903, 
trine; but it is denied in several courts. Com- Bell v. Clarion, la. .94 N. W. 907; 1906. 
pare the following authorities: State v. Moran. 131 Ia. 645. 109 N. W. 187 

CANADA: 1877. Wilmot v. Vanwart. 17 N. (confession); 1907. Brown Land Co. v. Leh-
Br. 456, 462. man, 13·1 Ia. 712. 112 N. W. 185; 1907. State 

UNITED STATES: Fedc:'cl: 1901. Throck- v. Scott. 136 b. 152. 113 N. W. 758; Kansas: 
morton v. Holt. 180 U. S. 552. 567. 21 Sup. 1907. Guilliford v. McQuillan. 75 Kan. 454. 89 
474; 1909. Chicago M. v. St. P. R. Co. & Pac. !J27; Kentucky: 1904. AlIen ~. Com .• -
Newsome. 8th C. C. A .• 174 Fcd. 394; Hl09. Ky. '-. 82 S. W. 589; 1905. White v. Com .. 120 
Turner & American Security v. T. Co .• 213 Ky. 1i8, 85 S. W. 753; Maine: 1918. Kimball 
U. S. 257. 29 S"p. 420 ("the general rule is v. Davis. 117 Me. 187. 163 Atl. 154; Mary-
that the admission of incompetent evidence is land: 1916. Rosenburg v. State. 129 Md. 418. 
not reversible error if it SUbsequently is dis- 99 Atl. 680; 1905. Baumgartner t-. Eigenbrot. 
tinctly withdrawn from the considel'Ution of 100 Md. 508. 60 Atl. 601; MassachlUlctts: 1912. 
the jury"; this seems an incorrect mode of Allen v. Boston Elevated R. Co .. 212 Mass. 

• statement. for in strictness the revocation of 191. 98 N. E. 618 (medical books imprope~ly 
the ruling removes the original ruling and its quoted); Michigan: 1904. McNaughton ~. 
error}; 1919. Kelly v. U. S., 6th C. C. A .• 258 Smith. 136 Mich. 368. 99 N. W. 382; Missouri: 

. Fed. 302. 404; 1919. May tag ~. Cummins, 1910, State v. Martin. 229 Mo. 620. 129 S. W. 
8th C. C. A .• 260 Fed. 74 (here the judge's 881; 1910. Fuller v. Robinson. 230 Mo. 22. 
withdrawal of the evidence was held in- 130 S. W. 343: Montana: 1910, State~. Rees. 
flUfficient. in an action for slander. in which 40 Mont. 571. 107 Pac. 893; Nebraska: 1920. 
repetition by others had been errol1eously Girch v. State. 104 Nebr. 503, 177 N. W. 798 
admit~d); 1920. James Stewart & Co. v. (the opponent must ask for an instruction to 
Newby. 4th C. C. A .• !l66 Fed. 287. 295 (per- disrcgard evidence thus struck out. if he desires 
sonal injury); 1921, U. S. v. Boston C. C. & such action) ; New Hampshire: 1909, Connecti-
N. Y. Canal Co .• 1st C. C. A .• 271 Fed. 877. cut Rivcr Power Co. v. Dickinson. 75 N. H. 
893 (an example of the crippling of jury trial 353. 74 Atl. 585; 1921. Capelle v. Trober,-
by misuse of this principle); Alabama: 1904. N. H. • 112AtI. 798; New Jersey: 1915. State 
De Yampert 1:. State. 139 Ala. 53. 36 So. 772; v. Dougherty, 86 N. J. L. 525. 93 Atl. 98 (re-
1914, Watsor. v. Adams. 187 Ala. 490. 65 So. ,,;ewing prior cases); New York: 1901. Ives ~. 
528: 1917. i.\:laryland Casualt.y Co. v. McCal- Ellis. 169 N. Y. 85. 62 N. E. 138; North Caru
lum.200 A!'l. 154, 75 S·J. 902: Arizona: HJ19. lina: 1919. Stephenson ". Raleigh. 178 N. C. 
McCann v. l1tate. 20 Ariz. 489. 182 Pac. 96; 168. 100 S. E. 312; N. D. 1915. Crisp v. State 
California: 1.l07. People~. Solani, 6 Cal. App. Bank. 32 N. D. 263, 155 N. W. 78; Ohio: 1903, 
lOS. 91 Pac. 654; Colorado: 1905. Johnson r. Mauk v. Brundage, 68 Oh. 89. 67 N. E. 152; 
People. 33 Colo. 224. 8 Pac. 133; Connecticut: Oklahoma: 1906. Morgan 1). Terr .• 16 Okl. 530. 
1920. Drazen v. New Haven Taxicab Co .• 95 85 Pac. 718; Oregon: 1!J04. State v. Eggleston. 
Conn. 500, 111 At!. ~6 (record of conviction. 45 Or. 346. 77 Pac. 738; 1914. State v. Goff. 
to discrcdit a witness); ~922. StIlte v. Farrone. 71 Or. 352, 142 Pac. 51l4; Porto Rico: 191:1. 
- Conn. . 116 Atl. 336 (character evi- Rivera v. Diaz. 19 P. R. 524; 1913. Marquez 
dence); Illinois: 1906. Illinois C. R. Co. 1). v. Jordi. 19 P. R. 679; Rhode Island: 1919. 
Bailey. 222 III. 480. 78 N. E. 833; 1921. Mc- Demara v. Rhode Island Co .• 42 R. I. 215. 107 
Kenna v. Chicago City R. Co •• 296 Ill. 314. At!. 89; South Carolina: 1921. Templeton v. 
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§§ 9-23) THE RULING §19 

1848, REDFIEI.D, J., in Northfield v. Plymouth, 20 n. 5S2, 591: "The question, made in 
regard to permitting the entire deposition of Dancan to be read to the jury, notwithstand
ing the general objection of thc defendants, and the fact that it contained some irrelevant, 
and perhaps improper, evidence, is a question of practice, upon which the judge, who con
ducts the jury trial, must be allowed some reasonable discretion. If there were ample 
time, it might always be better to determine, in advance, how much of a deposition should 
be read to the jury even upon a gener'll objection; and in practice, ordinarily, that will be 
done, where the objection is specific. But very often this course ",ill require too much delay, 
and always the admissibility of evidence, at the opening of the case. depends so much upon 
what is expected to be proved thereafter, that great latitude must be allowed, or it may be
come necessary to reconsider the earlier determinations of the court I!S the trial progresses. 
And if improper evidence is admitted it may readily be set right in the charge. The recent 
English practice, upon this point, is much more liberal, than that which obtained as long 
ago as the time of Chief Justice Willes." 3 

1833, PARKER, J., in Hamblett v. llamhlett, 6 N. H. 333, 346: "We cannot adopt the 
broad principle there [in New York] laid down, as sound law, applicable to all ('ases. . . . 
[that an erroneous ruling cannot be cured by subsequpnt revocation and instruction]. The 
reason that the testimony so given in presence of the jury might hare an influence, though 
they are directed to disregard it, would I!pply with eq'IUI force in all cases where anything 
irrelevant may have crept in during the course of the trial, and would entitle parties to a 
succession of new trials, until no sentence should have been uttered which by any possibility 
might have an undue influence, though the jurors were unconscious of any influence. It 
is apparent that the principle cannot be carried to this extent, and other authorities show 
it must fall far short of it, even if it can be supported in any degree. The rule respecting 
the testimony of interested witnesses, as laid down by Starkie and Phillipps, is that where 
it is discovered incidentally in the course of a cause that the witness is interested, his evi
dence will be struck out, although no objection has been made to him on the' voir dire'. . • • 
So where evidence which is competent in one view, and yet from its nature or connection 
proves something else, which would not be competent, and which might possibly have an 
effect upon the jury, tbe evidence is admitted, and the jury directed not to regard it as 
Charleston & W. C. R. Co.. S. C. ' • 108 admittino it: 190-1. Post v. Leland. 184 !\lass. 
S. E. 363 ~?ersonal injury; elaborate opinion 601. fig N. E. 361; 1915. Zakrzewski v. Great 
by Cothran. J.); Te:roa: 1910. Darnell t •• State. Northern R. Co .• 131 l\linn. li5. 15-1 N. W. 
58 Tex. Cr. 585. 126 S. W. 1122; 1916. Miller 966 (if the first ruling was a ruling striking 
II. State. 79 Tex. Cr. 9. 18-5 S. W. 29 (Prender- out e,idence already admitted. then the rul-
gast. J .• examining the prior rulings; Harper. ing of reinstatement cannot be made unless 
J .• diss.); Utah: 1908. Loafbourow v. Utah the first rUling had been made after case 
L. & R. Co .• 33 Utah 477. 9-1 Pac. 980; Vermont: closed; otherwise there would be no oppor-
1916. Squires'll. O·Connell. 91 Vt. 35. 99 Atl. tunity for rebuttal). 
268; Viroinia: 1918. Taylor v. Com .• 122 Va. Distinguish the question whether the par/II 
886. 94 S. E. 795; Wll8hi1l(Jton: 1914. State v. objecting is entitled to do eo by a motion loslrib 
Gay. 82 Wash. 423. 144 Pac. 711 (s;''ltutory out or an i1l8truction to di8Tegard. made later in 
rape); West Viroinia: 1921. Hubbard'll. Equi- the cause; here. on the principle of § 18, par. a. 
table L. Ass. Soc .• 88 W. va. 361. 106 S. E. 786; anle. the motion or instruction comes too late. 
Wiaconsin: 1920. Gauerke v. Kiley. 171 Wis. if the ground of it was knowable at the time 
543.177 N. W. 889 (here noting exceptionall~' of the offer of the testimony: 1904. Harbour 
that counsel's delay in asking for \\ithdrawal v. State. 140 Ala. 103. 37 So. 330. 
of evidence erroneously offered by him may 3 The following case represents the early 
make the error irreparable for that jury). English practice: 1737, Smith v. Richardson. 

Distinguish the question whether afler a CIl8C Willes 20. 23 ( .. It was said that II. very great 
1148 been aubmilted to a judoe without a jury. judge had frequently admitted evidence if 
he may cure an erroneous ruling duly excepted doubtful whether it was c,idence or not. and 
to. by striking out and diJ:ftcgarding the evi- said he would afterwards tell the jury how far 
dencein his deliberations: 191G.Oatesv. U.S.. they ought to have regard to it; but this. 
4th C. C. A., 233 Fed. 201; 190.3. Robinson v. though the practice of a very great man. was 
N. Y. El. R. Co .• 175 N. Y. 219. 67 N. E. 431. thought [by the preSl.'nt judges] to be of very 

So. also. conversely. an erroneous exclusion dangerous ~onsequence"); 1769. Tullidge II. 

of evidence may be cured by /lubsequenlly Wade. 3 WiLl. 18. 
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§19 PROCEDUUE OF ADMISSIBILITY [CHAP. II 

evidence, except for the pnrpose {N' which it is admissible. So where the confession of a 
prisoner implicates others, charged ill the same indictment, the whole e\;dence is introduced, 
and the jury directed to disregard it as to the others. . . . Cases arc of daily occurrence, 
also, where evidence is admitted, which, {rom a failure to connect it with other evidence, 
with which it had a necessary connection in order to be relevant, e\'entually turns out to be 
incompetent. The utmost caution cannot always prevent the introduction of evidence, 
which in the course of the trial is discovered to be clearly inadmiss:ble, and if, in such cases, 
its introduction was to be regarded as ground for a new trial, on the application of the party 
objecting, the practice should be to stop the case, and begin 'de novo' to another jury, for 
however strongly the jury were di.rected to disregard the testimony, it could not be shown 
that it had not had an influence ,!pon the verdict, of which the jurors were not conscious -
and yet it is not believed, that a practice of stopping a trial upon such account, e\'er pre
vailed in any court. . .• This rule respecting the introduction of incompetent testi
mony may admit of exceptions. If the testimony be of a nature to excite popular preju
dice, and if there is good reason from the verdict to suppose that it must have influenced 
the jury improperly, not\\;thstanding the direction of the judge that it was to be disre
garded, such case might furnish an exception, and the granting of a new trial be a proper . 
exercise of the discretion of the Court." 

§ 20. The Exception:. The exception serves a double purpose. It makes 
clear that the party unfavorably affected by the ruling is not satisfied but 
takes issue; and it SUlns up and preserves the precise terms of the ruling for 
the purposes of appeaJ.I Both of these are indispensable. Neither of them 
is attained by the objection alone. Yet the distinction between objection 
and exception tends to become confused, and in judicial opinions the rules 
for exceptions are sometimes spoken of when the rules for objections are really 
being dealt with.2 But their functions are distinct. No matter how plain 
and correct the objection, th(' exception is still necessary, even though the 
objector and the exceptor be the same party: 3 

110. 1 It was the latter reason whi('h led chiefly following works: 1895, Pollock & l'Io.itIand, 
to the statute originally pro\'iding for the tnode lli~tory of the Engli~h Law. II, G03-G09; 1838, 
of taking exceptions: 1285, St. 13 Edw. I, Chitty. General Practiee, IV. e. I, § 1; and, 
Westminster Secor.d. c. 31 ( .. When one that is ~ost acutely and lucidly, in .John Maxcy 
impleaded before any of the jUHices doth al- Zane's article on .. A Year Book of Richard II" 
ledge an exccption. pra)ing that the judges (Michigan L. Re\'. XIII, 18, No.6, April. 
will allow it, which if they will not allow, if he 1915). 
that alledged the exception do write the same • E.(J. in Reed v. Chicago B. & O. R. Co., 
ex('eption and require that the justices "ill put 08 Nebr. 19, 151 N. W. 936, special opinion 
to their seals for a testimony. the justict>s of Sedg\\iek, J., the statement" an exception 
shall do 50; and if one will not. another of the is an objection", and the remaining discussion, 
company shall: and if the king, upon com- is calculated to obscure the real and useful 
plaint made of the justices, cause the record distinction between tlwa. 
to come befo~c him, and the same exception • Canada: 1850, Lawton v. Tarratt. 4 All. 
be not found in the roll. and the plaintiff shew N. Sr. I, 21 (Gibbs v. Pike approved): United 
the exception wrHten, with the seal of the jus- Statt8: 1915, Atlanta & St. Andrews 
tice put to," then if the justice admit his 8('0.1 B. R. Co. v. Fowler, 192 Ala. 373. 68 So. 283 
genuine, the exception shall be adjudged upon). (an exception not announ('ed until after the 

But the term" exc')ptio" as originally used, witness' answer and a motion to exclude, the 
by adoption from Romanesquc law, had in the objection ha\'ing been duly made and over
early usage another meaning, and the ('ondi- ruled before the witness' answer, held roo late) ; 
tions of oral pleadings, then practiced, led to 1019, Walker v. State. 138 Ark. 517, 212 S. W. 
problems \'ery different from the latcr ones of 319; 1903, Cady v. Cady, 91 Minn. 137, 97 
written pleadings. Helice the fUnction of the N. W. 580: 1005, State v. Bailey, 190 Mo. 
exception has so changed that th,) early au- 257. 88 S. W. 733: 1911, Harding v. Missouri 
thorities arc metely misleading. This history, Pacific R. Co., 232 Mo. 4-14, 134 S. W. 641 
and the early practice, are noticed in the (noting that herein the procedure for opposing 
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1842, ABINGEn, L. C. B., in Gibbs v. Pike, 91\1. & W. 351. 360: "I cannot to the 
principle of taking the statements of counsel on such a point. . .. He may tender a 
bill of exceptions, or he may first ask the judge to make a note of the tender, and if the 
request is denied, then tender his bill of exceptions." 

1837, STORY, J., in Poole v. Fleeger, 11 Pet. 185,211: "In the ordinary course of things 
at the trial, if an objection is made anel overruled as to the admission of evidence, and the 
party does not take any exception at the trial, he is understood to waive it. The excep
tion need not, indeed, then be put into form, or written out at large and signed; but it is 
sufficient that it is taken, and the right reserved to put it into form, within the time pre
scribed by the practice or rules of the court." 

1922, HARRIS, J., in State v. Lallrniy, Or. , 206 Pac. 290: "What is an exception? 
What is its office and function? Is it nothing more than an arbitrarily prescribed cere
alonial amounting to a meaningless mummery j or is it, like most rules of procedure, a rule 
based, not upon purely arbitrary grounds, but upon substantial reasons, and hence designed 
to accomplish in a logical and understandable way a definite purpose? In the language of 
the Code, • an exception is an objection taken at the trial to a decision upon matter of 
law.' Section 169, Or. L. An exception is a protest against a ruling of the Court. It is 
notice to the Court and opposing counsel that the objector does not acquiesce in the ruling. 
When, for example, in the course of a trial lID objection is made to a question asked a witness, 
and the Court rules on the objection, the objector mayor he may not be satisfied ,,;th the 
ruling. If the objector is satisfied ,,;th the ruling, the Court and the opposing attorney are 
entitled to know it; and so, too, they arc entitled to know it if the objector is not satisfied. 
If the objector is silent after the Court announces its ruling, the presumption is that the ob
jector, after hearing the ruling and the reasons for it, acknowledges the correctness of the 
ruling and acquiesces in it; and, consequently, in order to prevent the prcsumption of ac
quiescence, lae objector must ordinarily express his nonacquiescence. 

"No particular form is required for expressing an exception, although the usual form is 
to say: • I except', or • I save an exception', or • exception', or the like. Since one of 
the reasons for an exception is to give notice that the objector does not acquiesce in the rul. 
ing, any language which gives notice that the objector protests against the ruling and does 
not acquiesce in it ought to be sufficient." 

The rules for taking exceptions to rulings upon evidence fall under four 
heads, time, form, tenor, and confirmation . 

(1) Time of the Exception. The time of the exception, in some form or 
other, is to be immediately upon the ruling. III speC'ial circumstances, a 
later time prior to the end of the trial may suffice, and local rules of court 

an instruction of the court and an offer of evi- 215 Pa. 443, 64 Ati. 633 (referee); 1907. 
dence is different, in that no objection is needed Thomns 11. Com., 106 Va. 855, 5G S. E. 705. 
for the former; overruling Sheets 11. Ins. Co.. The follol'oing seems peculiar: 1905. Close 
226 Mo. 613. 126 S. W. 413; Woodson, J.. v. Chicago, 217 Ill. 216, 75 N. E. 479 (whether 
diss.; careful opinions); 1921. State 11. Prouty, a city ordinance is void on its face does not 
60 Mont. 310. 199 Pac. 281 (in criminal cases; need an exception. otherl'oise where the ob-
St. 1915, c. 135, applies only to civil cases); jection is to the insufficiency of description, 
1851. Lisbon 11. Bath. 23 N. H. 1. 9 (failure to etc.). 
note. in a bill of exceptions, a particular ob- Distinguish the question whether a bill of 
jection made. held 1\ waiver of the objectiol1) ; ezceptions is necellsary: 1919. Buessel I). U. S .• 
1914. Kargman 11. Carlo. 85 N. J. L. 632, 90 2d C. C. A .• 258 Fed. 811 (on a writ of error. 
At!. 292 (even since the Practiee Act of 1912, a bill of exceptions must be presented, .1 stipu. 
, 25. abolishing bills of exception); 1904, lation as to contents of the record is not enough. 
Alden v. Trent, 178 N. Y. 535, 71 N. E. 104 C\'en under U. S. St. Feb. 26, 1919, amending 
(applying special Code provisions): 1913, Jud. Code § 269. regarding merely technical 
Stroberg v. MerriII. 67 Or. 409, 135 Pac. 335 errors; this ruling either \iolates the spirit of 
(rule applied to findings by court without that Act. or else shows that the Act has f&iled 
iw'y); 1906. Morgan 11. Lehigh V. C. Co., in its professed purpose). 
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often make eXllress regulations. 
necessary: 

But an immediate claim 

[CHAP. II 

is usually 
• 

li09, Wright v. Sharp, 1 Salk. 288: ":\ corporation-book was offered in evidence at the 
assizes to prove a member of the corporation not in possession, and refused. No bill of 
exceptions was then tendered, nor were the exceptions reduced to writing; so the trial pro
ceeded, and a verdict was given for the plaintiff. Next term the Court was moved for a 
bill of exceptions, and it was stirred and debated in Court. It was urged, that the law 
requires 'quod proponat exeeptionem suam', and no time is appointed for the reducing it 
into writing, and the party is not grieved till a verdict be given against him; and the same 
memory that serves the judges for a new trial will serve for bills of exceptions. On the 
other side it wat- said, that this practice would prove a b'Teat difficulty to judges, and delay 
of justice; that the predccents and entries suppose the exception to be written down upon 
its being disallowed, and the statute ought to be construed so as to prevent inconvenience; 
besides the words of the Act 4 are in the present tense, and so is the writ formed on the 
Act. HOLT, C .. J.: 'If this practice should prevail, the: judge would be in a strange condition. . 
He forgets the exception, and refuscs to sign the bill, so an action must be brought. You 
should have insistcd on your exception at the trial. You waive it if ~'ou acquiesce, and 
shall not resort back to your exception after a verdict against you, when perhaps, if you had 
stood upon your exception, the party had other evidence, and need 110t have put the cause 
on this point. The statute indeed appoints no time, but the nature and reason of the thing 
requires the exception should be reduced to '\Titing when taken and disallowed, like a special 
verdict, or a demurrer to evidence; not that they need be drawn up in form; but the sub
~tance must be reduced to writing while the thing is transacting, because it is to become a 
rccord.' " 

1879, BURKS, J., in Dawci?le Balik \'. Waddill, 31 Gratt. 469, 477: "In jury trials, I ha\'e 
always understood the rule to be, that if a party objects to a ruling of the presiding judge 
during the progress of the trial, either in admitting' or excluding evidence, or giving or re
fusing instructions, or othen\'ise, and intends to except to such ruling, he must make known 
such inter ;on at the time of the ruling, or at least before verdict, and if the bill of exceptions 
cannot be drawn up at once, liberty should be reserved to do so during the term, and if he 
neglect to prefer exceptions until after the verdict, he will not then be allowed to do so. 
One of the reasons for the rule requiring this promptness in taking the exception and gh'
ing notice thereof, is that an exception taken and made known for the first time at a subse
quent period in the trial might affect very injuriously the rights of the opposing party; for, 
if he have reasonable notiee of the exception, he may, perhaps, have it in his power.at the 
time (ir during the trial to obviate or counteract it; and it would be unjust to allow his 
adversary to insist on the exception. and have the benefit of it, after, by his own negligence, 
or it may be by his contrivance, he has made it impossible to meet it." 

(2) Form of the Exception. The exception must be written, for a main 
object is to preserve in it the fact and the terms of the dispute. A complete 
and formal writing may be postponed; but some memorandum there must 
be at the initial time: 5 

1838, :Mr. JOSEPH ClII1'l'Y, General Practice, IV, c. 1, § 1: "A bill of exceptions need not 
be in complete form at the instant it is tendered; but the substance of it ought to be then 
put into writing, since it is to become a record. In practice, the points of the bill of excep-

4 Quoted in note 1 8upra. in criminal cases. under St. 1896. no. 113): 
6 The practice as to bills of exception, certif- 1!J06, Lemmert v. Lemmert. 103 Md. 57, 63 

iostes. etc .• depends largely on local rules of At!. 380; I!JOI, Hillier v. Farrell. 185 Mass. 
court; compare the fallowin!!:: 1906, State v. 43-1. 70 N. E. 424 (before' a mllSter, under 
Rodriguez, 115 La. 100·1. 40 So. 438 (practice chancery rules 31 and 32). 
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tion arc usually taken down in \\Titing and signed by the counsel of each party, and the bill 
of exception is prepared at leisure, or at least without reprehensible hurry." 

1880, SmosQ, J., in l/unllicutt v. Peyton, 10:? U. S. 333, 353: "It is no doubt necessary 
that exceptions should be taken and, at Icnst, noted before the rendition of the verdict; 
but the reduction of the bills to form, and the signature of the judge to the bills, required 
for their attestation, or, as said in the Statute of Westminster, 'for a tcati71UJ1!Y', mny be 
afterwards, during the term. In practice it is not usual to reduce bills of exception to form 
and to obtain the signature of the judge during the progress of the trial. Nor is it neces
sary. The Statute of Westminster did not require it. It would greatly and uselessly re
tard the business of courts were it required that e\'ery time an exception is taken the progress 
of the trial should be stayed until the biII could be reduced to form and signed by the judge. 
For this reason it has always been held that it need only be noted at the time it is made, and 
mily be reduced to form within a reasonable time after the trial is over." 

(3) Telwr of the Exception. The exception, as formally stated, must con
tain all that is necessary for determining the issue made. It must therefore 
include the offer of evidence, the objection with its reasons, the ruling, and 
the notice of exception taken. Furthermore, if the ruling was one exeluding 
a question, so that the ofi'erillg party is the exceptor, he must state the tenor of 
the c:rpected anSll:er to the question, and if the objecting party is the exceptor, 
then the tenor of the answer given; so that it may be seen whether this answer 
was favorable or unfavorable, and therefore whether he has lost by the one or 
been injured by the other.s So far as admissibility may be dependent on 

1.4.t:rord: IlIustrp.ting the case of au excep
tion to evidence admitted: Florida: 1905. Starke 
v. State. 49 Fla. 41. 37 So. 850; 1905. Caldwell 
v. State. ':;0 Fla. 4. 39 So. ISS (here the objec
tion to the question WIlS uselel;s, because the 
question was not shown. and 110 objection to the 
answer as such was made by a motion to strike 
out); 1906. Hoodless t·. Jernigan. 46 Fla. 213. 
35 So. 6;;6. 51 Fla. 211. 41 So. 194; Indiana: 
1904. Dunn v. State. 162 Ind.1H. 70 N. E. 521; 
Iowa: 1903. State v. Booth. 121 In. 710, 97 
N. W. 74: 1915. American Express Co. t'. Des 
Moines Nat'l Bank. 177 In. 478. 152 1\1. W. 
625. 630 (re\'iewing the cases; an interesting 
controversy as to the precise requirements of 
the rule); Loui8iana: 1904, State v. Le\\-is. 
112 La. 872.36 So. 788; Maine: 1906. Purin· 
ton v. Purinton. 101 l\Ie. 250. 63 Atl. 025; 
.\[~sachU8e/l8: 1889. Smethurst 1'. Barton 
Sq. Church. 148 ~Iass. 261. 267. 19 N. E. 387; 
1905. Robinson 1". Old Colony St. R. Co .• 189 
Mass. 594. 76 N. E. 190; Oklahoma: 1919. 
Rhoades v. State. 16 Ok!. Cr. 440,184 Pac. 913; 
Ulah: 1902. Rio Grande W. n. Co. v. Utah 
N.Co .. 25 Utah IS7. 70 Pae.S59; Yermonl: 
1802. Randolph r. Woodstock. 35 Vt. 291. 
296 (" Snppose a party olIers to prove by a 
witness some fact which is clearly improper 
and inadmissible, and the offer is objected 
to. but the inquiry is allowed, and the 
witness answers that he has no knowledge 011 

the subject. is this error for whirh the part~· 
objecting is entitled to a new trial? We think 
not"); 1902, State 11. Buck, 74 Vt. 29, 51 At!. 
1087. 

Illustrating the case of an exo:eption to nUl'S

lions excluded: Federal: 1893. Sha"er 11. Aiter
ton. 151 U. S. 626. 636, 14 Sup. 442 (answer 
to a question in a deposition excluded. "itilout 
It showing in the exception" what answer was 
made to that question"; "we cannot therefore 
say that the exclusion of thelmswer was prejudi
cial to the plaintiff"; follov.-ing Packet Co. 11. 

Clongh, 20 Wall. 528; but therul!! oftbe preEent 
case was misapplied in Buckstoff t'. Russell, U. 
S .• cited illfra. thi:! note); 1911. Harris v. Brown 
C. C. A., 187 Fed. 6 (stating the modified 
Federal form of the rule); 191i. Cole l\!fg. 
Co. v. l\Ielldellhnl!. 4th C. C. A .. 240 Fed. 
641 (applying Court Hule 11); Alabama: 100·1. 
Ross v. State. 139 Ain. 144. 36 So. 718: WOO. 
II arris t·. Basden, 162 Ala. 30i. 50 So. 321 : 1912. 
Birmingham H. L. & P. Co. v. Barrett. 179 Ala. 
274. 60 So. 262 (re"iewillg prior cases in tUs 
State): Arkansas: 1921. Green 1>. Freeman. 148 
Ark. 654. 227 S. W. 982 (conviction of crime) ; 
1021. 'Yebb v. State. 150 Ark. 75, 233 S. W. 
S06 (murdt>r); California: 1919. People v. Bra~·. 
42 Cal. App. 465. 183 Pac. 712 (certilicntc of 
death rejected; the motion was not accom
pan:ed by nn affidavit as to the contents, but 
counsel orally stated it; held insufficient; this 
is too strict); Co/urn/Jia (Dist.): 1907, Riddle 
v. Gibson. 29 D. C. App. 237.248; 1919.l\1'Cur
ley t·. National Sn\ings & Trust Co.. D. C. 
App. • 258 Fed. 154; Georgia.: 1903. Griffin 
11. Hcnder~on. 117 Ga. 382. 43 S. E. 712 (see 
quotation supra); Andrcv.·s v. State. 118 Ga. 
1.43 S. E. R5!! (even on the 
motion for new trial" should in some wa\' in-• 
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other evidence introduced or offered to be, that other evidence must also be 
set out. Finally, with reference to determining the materiality of the error 
if any, the tenor of sufficient of the remaining evidence must be stated; but 
this is a consequence of the doctrine of new trials (post, § 21) and not of the 
doctrine of exceptions: 

1874, DUNNE, C. J., in Rl18h v. French, 1 Ariz. 99, 121, 25 Pac. 816: "The cases where 
we are called on to review rulings on the admission of evidence may be reduced to two c1&sses : 
1. When the party objecting was overruled and he appeals; 2. When the party objecting 
was sustained and the other side appeals. 1. In the first case, where the party objecting 
was overruled and he appeals, he must show by the record: (1) What the question was, 
and what answer was given to it, or what the evidence was which was introduced against 
his objection. This is important because the evidence admitted may not injure him. The 
answer may have been in his favor. It is not necessary that he should show clearly that he 

dieate when the party had been injured by the 
exclusion "); 1905. Macon V. Humphries.
Ga. • 50 S. E. 986; 1904, Georgia N. 
R. Co. v. Hutchins. 119 Ga. 504. 46 S. E. 659; 
Indiana: 1883. Mills V. Winter. 94 Ind. 329. 
331 (offer of 'Ilitnesses to character. rejected; 
ruling sustained because "the Party excepting 
should see to it that the bill of exceptions is so 
made up as to show affirmatively that the offer 
should have been sustained "); 1889, Kern V. 

Bridwell. 119 Ind. 226. 21 N. E. 664; 1901, 
Pittsburgh C. C. & St. L. R. Co. v. Martin. 
157 Ind. 216. 61 N. E. 229 (for direct examina
tion); 1902. Hoover V. Patton, 158 Ind. 524. 
64 N. E. 10; 1903. Dunn V. State, Ind. 
-. 67 N. E. 940 (reviewing the eases); 
Kentucky: 1904. Com. V. Bavarian B. Co., 
- Ky. ' • 80 S. W. 772; Massachusett8: 
1908. Cook v. Enterprise Transp. Co.. 197 
Mass. 7. 83 N. E, 325; 1921. Rosell V. Hersco
"itz. 237 Mass. 513. 130 N. E. 69 (letters ex
cluded) ; Minne8ola: 1914. Uhlman r. Farm S. 
&; H. Co., 126 Minn. 239. 148 N. W. 102 (but 
otherwise for a cross-examination); 1914. In 
TO Buck's Will. Buck V. Buck. 126 Minn. 
275. 148 N. W. 117; Mi8souri: 1908, 
State V. Page. 212 Mo. 224. 110 S. W. 1057; 
Montana: 190R. l\Ii\waukee G. E. Co. V. Gor
don. 371\10nt. 209. 95 Pac. 995 (mining r1aims) ; 
Nebraska: 1901. Savary v. State. 62 Nebr. 
166. 87 N. W. 34; 1904, South Omaha V. Sut
liffe, 72 Nebr. 746. 101 N. W. 797; Norlh 
Carolina: 1913. Smith's Will. 163 N. C. 
464, 79 S. E. 977; Oklahoma: 1911. Warren II. 

State. 6 Ok!. Cr. 1. 115 Pac. 812; 1915. White V. 

State, SO Ok!. 1M, 150 Pac, 718; 1918. Johnson 
11. State. 15 Ok!. Cr. 297, 176 Pac. 256; 
Oregon: 110. State V. Goodager. 56 Or. 198. 
106 Pac. 638 (noting some exceptions to the 
rule. e.g. on cross-examination); Tennessee: 
]!"J05. Union R. CO. V. Hunton. 114 Tenn. 609. 
18 S. W. 182 (stating the rule's limitations); 
l'erl1lont: 1897. State v. Noakes, 70 Vt. 247. 
40 At!. 249; Viroinia: 1904. Richmond &. P. 
E. R. Co. V. Rubin. 102 Va. 809. 77 S. E. 834; 
1920. Jeffress V. Virginia R. &; P. Co,. 127 Va. 

694, 104 S. E. 393; West Viroinia: 1904. WiI- . 
Iiams v. Belmont C. &; C. Co .• 55 W. Va. 84. 
46 S. E. 802; W iBc07l8in: 1868. Dreher v. 
Fitchburg. 22 Wis. 675.680; Wyoming: ::>"j. 
Keffer v. State. 12 Wyo. 49, 73 Pac. 55'). 

The follOwing provisions apply genel'u\J~': 
1891. U. S. Circuit Court of Appeals Rt:',:., 
(150 }o'ed. XA"V), Rule No. 24. Briefs ('" .-',', 
the error alleged is to the admission or i<.' . " 
rejection of e\idence. the specification sh." 
quote the full substance of the evidence n;l. 
mittcd or rejected"); Wyo. Compo St. l~.!V, 
§ 5865 ("The exception must be stated. with tho 
fac~. or so much of the e\idence as is necessary 
to explain it "). Distinguish the follo'll·.~lg rul
ing: 1893. Buckstaff 1'. Russell. 151 U. S. 626, 
636, 14 Sup. 448 (n question without the answer, 
but to which a relevant answer might ohviously 
have been made, was objected to generally. and 
the objection was sustained; held on writ 
of error that the ruling was erroneous. ~lnd that 
it was not necessary to set out the Ii. "!eted 
answer. but also that the rule , .11.\1-1, have 
bcen otherwise for a question askd on the 
taking of a deposition; here. it is 5u:lmittert 
the learned Court confoundecl ·'wo distiD;"" 
rules. viz. (1) the present rule :equiring t1>e 
exception to show the expected. "Iswer. whiciJ 
rule is designed to advise th,' t.PI",llate court 
as to the prejudice if any cC'l"l.'rl h-, the trial 
Court's error. and applies eq\., I', . 4) deposi
tions and to • viva voce' t1l5"i"l0ny. ",nd 
(2) the rule of i 18anle. that a general objection 
sustained will not Buffice if on tire face or the 
question no specific ground of objection is ob
vious; th3 latter rule was the one 'really in
volved). 

The subject is treated in Elliott. General 
Practice (1894). II, § 587. 

}o'or the qucstion whether in chancery "dmis
sible e\idence. erroneously rejected belolD, 
should on appeal be c01l8idered. if preserved in 
the record. see Leavitt 11. Bartholomew. 
Nebr. ' .93 N. W. 856 (1901). and authoritiil!! 
cited. 
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was injured, because that would often be impossible, but he must show that the evidence 
was admitted against his valid objection, which, it may be, has injured him; for the object 
of granting a review by this Court is not to determine the abstract questions as to whether 
the juoge below ruled correctly or not, but to give relief in case a party may have been in
jured by an erroneous ruling. (2) He must set out enough of the evidence to illustrate the 
point of his objection, and to raise the presumption that he may have been injured; 
but where error is shown, injury \\;ll be presumed, unless the contrary clearly appears. 
(3) He must show what kind of an objection was made, and to avail him here he must show 
that the objection as made was good. Then it is for the other party to sce that the state
ment made contains a sho,,,;ng sufficient to sustain the admission of the evidence as 
against the objection made. The amount of sho\\;ng the latter party depends upon the 
nature of the objection. If the party objecting interpose merely a general objec

'tion, all that is necessary is to show enough to ob,,;ate the general objection. If the 
objection is specific, all that is necessary is to show enough to obviate the specific objec
tion as made. Beyond this, we cannot in reason require him to go. He should defend 
himself against the particular attack made, but we cannot ask him to fortify himself 
against all possible attacks which might have been made. ': 2. In the second case, where the 
party objecting was sustained, and the other side appeals and asks to have the ruling declared 
erroneous, the party appealing must see that the record shows: (1) What question he asked 
or what e\;dence he sought to introduce; (2) Sufficient of the other evidence to illustrate 
the admissibility of that offered; (3) That the evidence so offered was excluded; (4) That 
there is reasonable ground to presume that he may have been injured by such exclusion. 
The other party must see that the record shows good grounds of exclusion." 

1903, LAMAR, J., in Griffin v. Henderson, 117 Ga. 382, 43 S. E. 712: "While the mo
tion says what she would have testified, it does not appear that the Court was informed 
thereof at the tilTle he excluded her; and therebre we nre not permitted to consider this 
assignment of error. . •. In a few instances there may be one exception, particularly 
in cross-examinations, where the examining counsel may not know what the answer would 
be. or is exercising a right to test the witness. But ordinarily the exclusion of oral testi
mony can be made available as error only by asking some pertinent question, and, if an 
objection is sustained, informing the Court at the time what the answer would be, so that 
he can then determine whether the fact is or is not material. It ,\ill not do to state there
after what the witness would have answered. . .. If a new trial should be granted 
because the answer was excluded, it might happt!D .that on the second trial the question 
would be again propounded, allowed, and the \\;tness give hearsav, inadmissible, or irrel-

• • 
evant testimony, or the answer might be harmful instead of helpful, or the witness may 
reply, 'I do not know', with the result that the time and money of the parties and the 
country has been wasted for so inconsequcnt a conclusion. That this is not unlikely to 
occur is shown by the experience of all practising lawyers, who have often seen a long and 
heated argument as to the right to ask a question, followed by the laughter of all bystanders 
when t1le Court held it competent, and the witness replied that he knew nothing about the 
matter. Parties can often agree in the presence of the Court as to what the witness would 
testify, or, if not, the witness or examining attorney can state what the answer would be; 
and, where the subject-matter is important, the judge may, in his discretion, retire the jury 
until its admissibility has been settled. We are well aware that the rule may be perverted 
into a means of getting inadmissible evidence before the jury, or, by forcing their constant 
withdrawal, retard the trial. The Courts must rely upon the good faith of counsel not to 
bring about such a result. But it would never do to grant a new trial until it appeared not 
only that the question was proper, but that the answer was material, and would have been 
of benefit to the complaining party." 

(4) Confirmation by Motion Jor New Trial. By the orthodox English 
practice (doubtless still followed in some of our jurisdictions) the remedies 
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of new trial and of bill of exceptions were regarded as alternative and mutually 
exclusive.7 Moreover, the bill of exceptions came to be only rarely chosen for 
establishing errors in evidence-rulings, partly because of its greater formality 
and expense, partly because the extensive discretion in granting new trials 
gave an ample remedy,S and partly because the tradition persisted (ever since 
the statute of Edward I) that a bill of exceptions inyolved in some degree a 
reflection on the trustworthiness of the trial judge, as being incapable or un
willing to note correctly the point of dispute.9 But in the United States the 
orthodox practice fell extensively out of use. The bill of exceptions came to 
be the usual method of raising questions upon evidence, chiefly, no doubt, 
because the English judicial custom of taking full notes of evidence was not 
kept up, except in early times in a few of the older jurisdictions. The two 
remedies not only ceased to be mutually exclush'e, but a rule arose that a bill 
of exceptions 'TIIust be confirmed afterwards by a motion for a new trial, as a con
dition precedent to the consideration of the bill on appeaJ.1° The reason for 
this rule has been thus stated: 

1885, GREES, J., in Dank3 v. Rot/cheat'cr, 26 W. Va. 2i4, 298: "If either party were al
lowed to have the rulings of the Court helow, which had been properly excepted to and a 
bill of exceptions taken at the proper time, revicwed without his making a motion for a new 

7 1818. Doc v. Roberts. 2 Chitty 272; 1828. the history of the Illinois practice. distinguish-
Tidd's Practice. 9th cd .. 11. 863. ing and repudiating various cases. and codify-

8 1838. Chitty. General Practice. V. c. I, ing the declared rule as follows: .. [1] De-
§ 1. cis ions of the Court made . . . upon instruc-

t Gibbs v. Pike. 9 M. & W. 351 (quoted tiollS. obj~ctions to evidence. or other matters 
supra); Bulkeley v. Butler. 2 B. & C. 445. of law arising in the cause. which have been 

Campbell says of Lord l\Iansfield (Lives of illcorporateri in a bill of exceptions. may be 
the Chief Justices. III. 203): .. In all his time. as~igned for error and re\iewed by an appellate 
there was never a bill of exceptions tendered to court without any motion for a new trial. 
his direction." It is worth noting that the [2] They ure not wai\'cd by making a motion for 
old reason. namely. distrust of the judge')! a new trial if surh motion is submitted u'ilhout 
accuracy. which led to the original English any points stated in writing. [3J But if a 
statute. produced recently in Louisiana. in motion is made for a new trial ana the grounds 
consequence of the ovcrt-art doctrine for a thereof arc stated in writing, the porty is 
deceased's thrt)ats in homicidl? 1\ statute limitt'd to those reasons. and all other errors arc 
stiffening the practice as to the immcdiate re- deemed to have been waived .. " [4] The 
cording of the e\'idence leading to the exception exceptions taken to the decision of the Court 
(post. § 246. n. 13). in thcse particulars ... nrc available to the 

10 The opinion in the abovc case collect:! appellant. whether erception was taken to tlte 
and examines the authorities. Accord: 1853. order ot'c17111ing the motion for a new trial or 
Phelps v. Mayer. 15 How. U. S. 160: 1905. not"); 1863 McCoy v. Julien. 15 Ia. 371. 
McClintock v. Frohlich. 75 Ark. 111. 86 S. W. 374. 
1001; 1005. Spring Valley Coal Co. v. Chiavell- Sec also the following: 1904. Chicago & 
t<lne. 214 Ill. 314.73 N. E. 420; 1005. Storer 1!. E. 1. R. Co. v. Schmitz. 211 Ill. 446. 71 N. E. 
Markley. 16·1 Ind. 535. 73 ~. E. lOS1; 1921. 1050 (motion overruled mU5t be excepted to. 
Welch v. Jenkins. 190 Ky. 475. 227 S. W. 798; etc.) 
1917. Bergh 11. Calmenson. 136 Minn. 322. So. too. in any other f07'l1l of carrying the case 
162 N. W. 353; 1903. Glaser v. Glaser, 13 higher. the sP('cifil1 errors relied upon must 
Ok!. 389. 74 Pac. 944; 1911. James v. Jackson. be mentioned: 1905. Barker t'. State, 73 Nebr. 
30 Ok!. 190. 120 Pac. 288; 1904. Schouweilcr 469. 103 N. W. 71 (petition of error). 
v. McCaull. 18 S. D. 70, 99 N. W. 95; 1905. Distinguish the question whether a motion 
Foss 11. Van Wagenen, 20 S. D. 39. 104 N. W. for a new trial is needed where the error alleged 
605; 1917. Freeburn v. Baltimore & O. R. Co.. was n ruling that the e\'idence as lit whole was in-
79 Va. 789. 91 S. E. 990. 8ufficient to 00 to the jury; 18n9. Smith v. GiI-

Contra: 1908. Yarberv. Chica~o & A. n. Co.. lett. 50 Ill. 290. 300; this is a. complicated ques-
235 Ill. 589. 85 N. E. 928 (o\'erruling the prior tion. involving the doctrine dealt "'ith pos/, 
cases; Dunn, J., in a learncd opinion, re,iews § 2494. 
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trial and ita being overruled. he never would make such motion. when his only ground for 
it was these erroneous rulings against him during the trial; a~. if he failed to make the mo
tion. the appellate Court would have to presume. that such rulings were prejudicial to him; 
but if he be required to make such motion before he can avail himself of such rulings against 
him during the trial. he "ill afford his opponent an opportunity of having all the evidence 
spread upon the records. and when this is done, the appellate Court may see that these 
rulings at the trial were not really prejudicial to him. and in that case. though the rulings 
were against him. and he properly excepted to them and made them a part of the record. 
still the appellate Court "ill not reverse the case. though the rulings were erroneous. the 
presumption that they were prejudicial to him having becn rebuttcd by the evidence in the 
case when all certified." 

§ 21. The Judglilent of Error; • and New Trial. An erroneous 
ruling having been made and excepted to, and the excepting party having 
received an adverse verdict on the law and the evidence, the great question 
on appeal 1 then becomes: Shall a new trial be granted because of the erronCOllS 
admu8ion or exclusion of the particular piece of 8vwence ? 

It is a great question, because, although it does not directly in\,oh'e the 
tenor of the rules of Evidence, yet the whole status of the Ia,,' of Evidence, as 
well as the efficiency of our methods of doing justice, is dependent upon the 
answer. 'Vhether that law of Evidence shall be a mere means to an end,
the end being a just settlement of particular contro\'ersies, or whether it 
shall be an end in itself an end so independent of justice, and so superior 
thereto. that it must be attained even at the cost of justice, this depends 
practically upon whether it can be conceded that an erroneous ruling on evi
dence is ' ipso facto' a ground for a new trial. 

1. The Orthodox English Rule, and the E:rcheqllcr Rule. The original and 
orthodox English rule was plain. An erroneous admission or rejection of a 
piece of evidence was not a sufficient ground for setting aside the \'erdict and 
ordering a new trial, unless upon all the evidence it appeared to the judges 
that the truth had thereby not been reached: . 

1807, R. v. Ball, R. & R. 133: ""'1iether the judges on a case reserved would hold a 
conviction "'Tong on the ground that some evidence had been improperly received, when 
other evidence had been properly admitted that was of itself sufficient to support the con
viction, the Judges seemed to think must depl'nd on the nature of the case and the weight 
of the evidence. If the case were clearly made out by proper evidence, in such a way as to 
leave no doubt of the guilt of the prisoner in the mind of any reasonable man, they thought 
that as there could not be a new trial in felony, such a conviction ought not to be set aside 
because some other evidence had been given which ought not to have been received. But 
if the case \\ithout such improper e\'idence were not clearly made out, and the improper 
evidence might be supposed to have had an effect on th(; minds of the jury, it would be 
otherwise." . 

§21. 'Thl)otherquestionsonnppealconcern- die trial Court (anlc. § 10); whether n oround 
ing evidence have already been considered of objection nol named upon the trial cOon be con
under other heads. - whether the Tecord of the sidered in the appellate Court (allte. § 18); and 
exception mllsl show the evidence excluded or whether an erroneous ruling of ndmis8ioll is 
admitted (an/c. § 20); whether an erroneoug «,aired hy the objector's own subsequellt usc of 
ruling can be cured by subscqucnt instruction of similar evidence (~n/e. ~ 18). 
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Such was the rule in the King's Bench, in criminal 2 as well as in eivil cases.3 

Such was the rule in the Common Pleas,4 plainly stated in Doe v. Tyler. Such 
was equally the practice in Chancery,5 when issues had been sent to a jury in 
a common law court. All this lasted down to the decade of 1830. 

In that decade the Court of Exchequer, in Crease v. Barrett,6 announced a 

11781. Tinkler's Case. R. & R. 13:l, note 
(all the Judges thought the evidence of a wit
ness of the name of Pnrsons ought not in strict
ness to have been received; but as the e\;dencc 
was ample without it ... the Judges did not 
think themselves hound to stop the coursI' of 
justice"); 1807. R. v. Bal!, R. & R. 133 (quoted 
Sltpra); 1809. Lord Ellenborough. D. J., in It 
v. Teal. 11 Ellilt 311 (" If the e\'idcnce (as to 
characterl had bc-~n admitted. it could hnve 
made no difference. at least it ought not to have 
made any difference in the verdict"); 1810. R. 
v. Treble. R. & R. 164. Heath. J. Though 
there could not at this period be a lIew trial in 
cases of felony. but only a pardon of the pri.
oner. still the general judicial tendency of tho~e 
times to fa\'or the es('ape from the gallows was 
such as to make uP. in the judicial mind. for this 
difference between the modern law and the cur
lier law as affecting the balance of risks. 

, 1819. Abbott. C. J .• in T~Twhitt v. W~·nnl!. 
2 B. & Ald. 554. 559 (the mere erroneous rulinj: 
of rejection" vdll not be sufficient. for it must 
be further shown and substantiated that. if 
they hod heen received. they would have led to 
a probable conclusion in favor of the offering 
party"). In Edwards v. Evans. :3 Enst. 451. 
455 (1803). occurs a premonitory instance of 
the later rule. 

• 1807, l\Iansfield. C. J .. in Horford v. Wil· 
son, 1 Taunt. 12. 14 (" Neither will the Court 
set aside a verdict on accoun t of the admission 
of evidence which ought not to have been re
ceived. pro\'ided there he sufficient \\;thout it 
to authorize the finding of the jury"); 1830, 
Doe v. Tyler, 6 Bing. 561 (rule explicitly ap
proved). 

So too, in the Federal Supreme Court. for 
new trials as distinguished from writs of error: 
1828, Story. J .• in !\I'Lanahan 1'. Ins. Co .• 
1 Pet. U. S. 170. 183 (" In such CMes. the 
whole eddence is examined with minute care. 
und the inferences which a jury might properly 
draw from it arc adopted by the Court itself; 
if therefore upon the whole case justice has 
heen done between the parties. and the ver
dict is substantially right. no new trial \\;11 be 
granted. although there may bave been some 
mistakes committed at the trial"). 

6 ]805. L. C. Eldon. in Pemberton v. Pem
herton. 11 Yes. 50. 52 ("if upon the whole 
(recordl he is satisfied that justice has been 
done. though he may think that some evidence 
was improperly rejected at law. he is at liberty 
to refuse a new trial"); 1816. Bullen v. Michel. 
4 Dow 297, 319. 330; 1826. Barker v. Ray, 
2 Russ. 76; 11)38. L. C. Cottenham, in Lorton 

v. Kingston. 5 Cl. & F. 269. 340 (" The true 
con~ideration alwuys is whether upon the whole 
there appears to be such u case as enables the 
judge in equit~· satisfactorily to administer the 
e(luities between the pur ties \\;thout the assist
'lI1ee of another trial"). 

So. too. generally in the United States to
day: W05. McClelland v. Bullis. 24 Colo. 69. 
SI Pac. 7iI (opinion by Bailey •. 1., collecting 
the authorities); 1903. Dowie r. Driscoll, 203 
Ill. 480. 68 N. E. 56; 19().1. Heyman v. Hey
man. 210 Ill. 5U. 71 K. E. 501; 1921. Miller 
v. Gordon. 296 Ill. :l·l6. 129 l\I. E. 809; 1920. 
BrYRnt v. Shillnabnrger. 285 1\10. 484. 227 
S. W .. 55; 1904. YOU:lg t·. Vulentine. 177 N. Y. 
:l47. 69 =". Eo 643; 1909. "'alston v. Allen, 
lS2 Vt. 549. 7·1 Atl. 225. 

So. too. for a judge siiliTlO lVithout a jury: 
1005. Kreiling r. Xorthrup. 215 Ill. 195. 74 
N. E. 123 ( •. The rule is that no improper or 
immaterial e\'idClwc will be presumed to have 
influenced the Court in rea('hing a decision. 
where there is Buffi<'ient proper e\'idence to 
justify the judgment "); HJ07. McCready v. 
Crane. 7·1 I~an. 710. 8S Pac. 748; 19().1, Man
kato :\Iills Co. v. Willard. 04 Minn. 160. 102 
N. W. 202; 1904. Dennison t •• Christian. 72 
Nehr. 7o:!, WI :-<. W. 10-15; 1916. Enyart's 
Estate. 100 :-:ebr. :337. 1601'\. W. 120; 1905. 
State t'. Harris. 14 N. D. 501. ]05 N. W. 621; 
1904. Godfrey~. Faust. 18 S. D. 567, 101 N. W. 
718; 1905. Godfrey v. Faust. 20 S. D. 20a. 
105 N. W. 4HO (Io('al rule re\;sed in 8t.'ltcment). 

• 183:;. Crease v. Harrett. I C. 1'11. & R. 919, 
9:32 (intimating that the only cascs where the 
('rror would he ineffective were where t.he same 
fact wns othcm;se proved or not disputed and 
where a verdict in fa\'or of the defeated party 
.. would have been clearly and manifestly 
against the weight of evidence and certainly 
set aside upon application to the Court as aa 
improllcr vcrdil't "); 18·tH. Hughes v. Hughes. 
15 1\1. & W. 701 (Alderson. B .• declared thli 
rule to he that" the Court \',;11 not grunt a 
new trial if with the e\-idellce rejected a ver
dict given for the party offering it would be 
clenrly against the weight of evidenco!. or if 
\\;thout the e\'idence received there be enough 
to warrnnt the verdict"; confusing two dif
ferent tests. and citing Doc v. Tyler and Crease 
1>. Barrett without dis('rimination); 1847. 
D<)c v. Langfield. 16 1\1. & W. 497. 515 (ap
proving Crease v. Barrett. Parke, B., applies 
the exception there stated, and here refuses 
a new trial since" no e\;dl'nce was improperly 
rejected hut such as wa.~ immaterial and if ad
mitted would not have prevented a nonsuit"). 
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rule which in spirit and in later interpretation signified that an error of ruling 
created 'per se ' for the excepting and defeated party a right to a new trial. 
The new Exchequer rule was speedily accepted in the other courts; 7 and for 
something more than a generation it remained the law of England, until it 
was reformed away, for civil causes, in 1875.8 

The Exchequer rule duly obtained recognition in the United States in a 
majority of jurisdictions. In its most extreme form, and in language exhibit
ing in the most radical manner the theory that the rules of Evidence form an 
end in themselves, the new doctrine which had indeed given sporadic signs 
of independent growth was now rapidly promulgated. During the sec
ond half of the 1800s the Exchequer heresy gained the ascendance in virtually 
all courts.9 

There are, to be sure, Courts that still cling to the old-fashioned notion, 
resting on the orthodoxy of Doe v. Tyler, and refusing to bow the knee to 
the Baal-worship of the rules of Evidence.9 Amodel example of such an opin
ion is the following: 

1866, PORTER, J., People v. Fernandez, 35 N. Y. 49, 59: "The circumstances which were 
established by evidence, confessedly competent, were so conclusive as to the guilt of the 
prisoner that no honest jury could refuse to convict him of the crime. To acquit him would 
be to shield guilt from justice and deny the protection of law to the innocent. If, there
fore, the Court below was right in holding that the judge erred in adlflitting additional 
evidence tending to the same conclusion, we think it was clearly "Tong in reversing the 
conviction; for, upon the facts disclosed, the supposed error could work no legal injury to 
the prisoner. As it was shown, beyond all question, by undisputed and competent proof, 

1 1835. Rutzen v. Farr, 4 A. & E. 53 (the 
Exchequer rule in Crease 11. Barrett follmn.-d. 
and the Common Pleas rule in Doe 1'. Tyler re
jected): 1837, Wright v. Tatham, 7 A. & E. 
313. 330 (Denman, C. J ... As this Court has 
so lately. on full consideration. and in conform
ity with a decision of the Court of Exchequer. 
renounced the discretion which was in that 
case [of Doc to. Tylerl exercised. we need not 
repeat our reasons for holding that ... the 
108ing party has a right to a new trial ") ; 
1887. Coleridge. C. J .. in R. 1). Gibson. L. R. 
18 Q. B. D. 537. 540 (" Until the passing of the 
Judicature Acts. the rule was that if any bit 
of evidence not legally admissible. which 
might have affected the verdict. had gone to 
the jury. the party against whom it was given 
was entitled to a new trial "). 

So also in Canada: 1895. Merritt v. Hepen
stal, 25 Can. Sup. 150. 152. semble: 1867. Key 
II. Thomson. 1 Han. N. Br. 295. 2 Han. N. Br. 
224. 228; 1877, Wilmot to. Vanwart. 17 N. 
Br. 456. 462; 1883, Doe 1). Gilbert. 22 N. Er. 
576.587 . 

• 1875. Judicature Act, 1883. Rules of the 
Supreme Court. Order 39, rale 6 (" A new trial 
shall not be gran ted on the !pound of mis
direction or of the improper admission or re
jection of evidence . • . unless in the opinion 
of the Court to which the application is made 

some substantial wrong or miscarl'iage has 
been thereby occasioned on the trial "); 1893. 
Pearce v. Lansdowne, 69 L. T. Rep. 316; 
1921. The King v. Beecham. 3 K. B. 464 (man
slaughter: even if the illegal evidence had 
not bccn admitted ... o;till the jury must have 
found the defendant guilty of manslaughter"). 

So also in Canada: Can. Crim. Code 1892. 
§ 746. R. S. WOO. c. 146. § 1019; N. Br. Cons. 
St. 1903. c. Ill. § 3i6; Newf. Cons. St. 1916. 
c. 83. Ord. 35. R. (j; N. Sc. Rules of Court 1900. 
Ord. 37, R. 6; for rulings applying these stat
utes. sec infra. n. 17. 

The reform had originally been introduced 
by Mr. (later Sir) James F. Stephen: 1872. In
dian Evidence Act (Stephen's cd.}, § IG7 ("The 
improper admission or rejection of e\,-jdence 
shall not be ground of itself for a new trial or 
reversal of any decision in any case. if it shall 
appear to the Court before which such objection 
is raised that. independently of the evidence ob
jected to and admitted. there was sufficient e\,-j
dence to justify the decision. or that. if the 
rejected evidence had been received. it ought 
not to have varied the decision "). 

• The cases and statutes for the several 
jurisdictions are collected in Note 17. at the 
end of the section; and the ensuing citationll 
refer to the authorities there given. 
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that the accused was one of the murderers, we are under no legal or moral obligation to 
assume that the jury might have rendered a fnlse verdict of acquittal but for the erroneous 
admission of other and needless evidence. In this respect, there is no distinction between 
civil and criminal cases. The reception of illegal evidence is presumptively injurious to the 
party objecting to its admission; but where the presumption is repelled, and it clearly ap
pears, on examination of the whole record, beyond the possibility of rational doubt, that 
the result would have been the same, if the objectionable proof had been rejected, the error 
furnishes no ground for reversal." 

2. ReW/on and Practical TV orkillg of the Exchequer Rule. What can be said 
• 

on behalf of the Exchequer rule? The theories advanced 1:0 support it have 
been chiefly two. The first is the theory that a party has a legal right to the 
judicial observance of the rules of Evidence' per se.' The second is the theory 
that the judicial consideration of the weight of all the evidence, as a motive 
for refusing a new trial, would be a usurpation of the jury's function. The 
whole doctrine, no doubt, has its deepest roots in the inveterate and ~mcon
!lcious professional instinct, which grows to venerate unduly the rules that 
form its daily mental pabulum. nut there must at least be some ostensible 
reason; and thesc two hu\'c served in that capacity: 

1835, PARKE, B., in Crease v. Barrett, 1 C. M. & R. 919, 932: "The rule is thcre laid 
down [in the Common Pleas) much too generally; and it is obvious that if it were acted 
upon to that extent. the Court would in a degree assume the province of the jury; and 
besides, its frequent application would catlse the rules of evidence to be less carefully con
sidered." 

1918, DODD, J., in Flanagan v. Fa.~y, 2 Ir. R. 373:. "Mr. Healy in the course of the argu
ment made an allusion to the struggle between advocates in Court as a game; he complained 
that something said or done was 'not cricket,' 'was not playing the game: There is this 
foundation for the remark: The object of our jurisprudence is not to get at the truth and 
fact in each cllSe; it is to get at the truth anel fact in uccord.Q/u:a witTz 8ettled rlllc.~ regulating 
evidenee, rules that may seem artificial, and in some instances are illogical, but arc hinding 
upon the Court. I think it is morl: dignified and more illuminative to take the analogy of 
a struggle of war, in which each contestant relies not merely on the troops he can bring into 
the field, but also on the strategy \\;th which they are handled." 

1838, MORTOX, .T., in Ellis v. Short, 21 Pick. 142, 144: "Some of the evidence objected 
to was not only clearly irrelevant, but might have prejudiced the jury against the plaintiff. 
We therefore find ourselves constrained to grant a new trial. We regret that we find it 
necessary to do this; because the action invoh'es no principle of law, is attended with an 
e>''Pense disproportionate to its importance, has been fully and elaborately tried, and been 
brought to a result, which was entirely satisfactory and which there is very little reason to 
suppose will be changed on another trial, by the exclusion of the evidence which was im
properly admitted. The English Courts and those of some of ollr sister States exercise a 
much broader discretion in relation to the granting of new trials than we do. Their practice 
is to refuse new trials for the improper admission or rejection of e,-idence, whenever, in 
their opinion, such erroneous admission or rejection of evidence, whether material or im
material, ought not to have affected the vcrdict, or substantial justice has been done. 
This seems to us to trench upon the province of the jury. How can the Court know how 
much influence each particular piece of evidence had upon the minds of the jury, or that 
the illegal evidence was not the weight, however small it may be, which turned the balance, 
and that without it the opposite scale would not have preponderated? To sustain a ver
dict, under such circumstances, may be to make a decision contrary to the convictioIls, 
which the legal evidence would have produced upon the minds of the jury. . .. It is 
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the province of the Court to guard the decisio!ls of the jury from the influence of foreign 
or irrelevant matter and preconceived opinions and prejudices; and this imposes upon it 
the duty, on proper occasions, of giving to the jury an opportunity to revise its decisions; 
but never authorizes it to weigh the evidence or tv determine how they should ultimately 
decide upon matter;, of fact." 

18711, DEVINE, J., in Pigg Y. State, 43 Tex. ll~: "The refusal of the Court to permit 
the witness to answer the question [an opinion as to insanity] deprived the accused of a 
clear legal right. How far his defence may have been prejudiced by it, we cannot say. 
It is sufficient to know that it was his right to have the question answered by the witness, 
and that it was relied on as material to his defence." 

• 

As to this theory cf legal right, it may be said in reply that no man has a 
legal right to have his cause wrongly decided, for that i3 what this" right" 
comes to. He has indeed a legal right to a jury trial; and he has a right to 
a fair trial in general. But these are end:; in themselves, because the one by 
consti~ution and the other by common sense of just.ice becoines a paramount 
object. liut none can justify the exaltation of the ordinary rules of Evidence, 
which are mere instruments of investigation, into an end in themseh·es. As 
well might a gardener cut down a thriYing yine because hi:; henchman h:15 

used a hoc instead of a spade in planting it; or a farmer bring valuable ban
tams to the block because they were hatched b~' a meddlesome duck instead 
of by their lawfull?arent. A glance at common affairs will awaken us to the 
intrinsic absurdity of the theory of " legal right." 

As for the theory of usurpation, it ignores the doctrine and the history of 
the jury's function. It has always been under the control ami correction of 
the trial judge and the appellate courts.10 The judge determines questions 
of fact upon which the admissibility of evidence depends. The judge draws 
inferences of fact on a demurrer of evidence. The judge rules whether the 
whole evidence is sufficient to go to the jury, and whether the verdict is against 
the weight of evidence. He has never been without this reyisory function. 
Moreover, upon a question of new trial because of erroneous ruling on evidence, 
the appellate Court is not asked to overturn the verdict; on the contrary, it is 
asked to let the verdict stand, and the precise question which the appellate 
Court decides is, not whether the jury ha\'e been correct or incorrect, but 
whether, subtracting or adding the evidence admitted or excluded, the truth 
seems to be identical with the jury's ycrdict. This is a collateral question, 
and is entered upon merely as a help to avoiding, if possible, the disturbance 
of the verdict. The" usurpation", if any, consists in setting aside the ver
dict, not in confirming it. The advocates of the Exchequer rule concede that, 
for the purpose of overturning the verdict, they may scrutinir.e and interfere 
with it, so as to say that it goes against the ' .... eight of the whole mass of evi
dence; yet, for the purpose of supporting the verdict, they profess to be un
able to weigh a particular piece of evidence, so as to say that it ought not to 
have affected the same weight of evidence. This is one of the most indefcn-

10 The hiswry of this is to be found in Thayer, Preliminary Treatise on E~·jdence, 
183-253. 
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sible cases of Tweedledum v. Tweedledee that has ever been sanctioned in 
our books. 

As to the practical working of the Exchequer rule, the results are lamentable. 
Whether in civil or criminal cases, it has done more than any other one rule 
of law to increase the delay and expense of litigation, to encourage defiant 
criminality and oppression, and to foster the spirit of litigious gambling. 
Added to this is the indirect result produced upon the ever-lurking animal 
instinct of gregarious human brutality, which takes the failures of criminal jus
tice as its pretext and sates itself with cruel lynchings. That the law has 
gone to the extremes of absurd and provoking technicality in applying this 
rule is plain enough, even in a casual glance through the reports. Some of 
the iustances of its enforcement would seem incredible even in the justice of 
a tribe of African fetish-worshippers. As types of what is done in a lesser way 
every day in every court, they would explain well enough, even if there were 
no further reason, why poor men may hesitate to send their cause to trial, -
why a rich oppressor or a desperate criminal may hope to tire out all endeavors 
to do justice on him, . why the decisive question for the suitor before litiga
tion often is, not who is right, but who can longest endure, why ignorant 
mobs have a patent pretext for distrusting the distant gallows and substituting 
a near-by tree or stake. Just so long as an erroneous ruling on evidence, 
however trifling, is described by the highest judges (and in many courts it 
habitually is) as « working a reversal ", just so long will the reproach of techni
cality and futility mark our litigation. Until the rules of Evidence cease 
to be assimilated to the play of a hand at whist or the operations of an auto
matic cash-register, they must remain, as often as not, the instruments of 
•• • lDJusbce. 

Nor have there been wanting sage and courageous warnings from the Bench 
against the downward tendencies of the modern rule. Many judges usu
ally, though, as dissenters have recorded their protests against its theory 
and their condemnation of its results. Their words and their example have 
remained thus far without much a.vail; but the time will come when they must 
be heeded: 

1897, BRANNON, J., diss., in State v.lt/Ill/grare, 43 W. Va. 672, 28 S. E. 813: "If we could 
say there was any misstep in matter of law in this long trial, it is one of very immaterial 
character, weighing not a feather in the trial, utterly inadequate to justify the reversal of 
a long, laborious trial bearing to us the face of having been full, patient, and fair. The 
scope of harmless error is, in these days, widening. Courts do not nowadays, even in grave 
trials, reverse such trials for trivial errors, evidently not affecting them; so light, and plainly 
playing so unimportant a part, as not to be appreciably influential or prejudicial when the 
whole trial, all in all, is regarded. In days gone by, technicalities and rigid procedure sprang 
up and were enforced to defend aecused parties against the demand of monarchic power for 
conviction, and they then answered, 'Good purpose'; but in this country there is not the 
same need of them, as the danger now is that the guilty will go frec, and something is nec
essary to protect the public against crime. The {;Teat press is declaiming against the courts 
for lax administration of criminal law. The New York 'World' recently stated that statis
tics show that for ten years past only 2.20 per cent of homicides have been punished, and 
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that the people are afraid of the courts, and for quick justice re:;ort to lynch law; and fur
ther says that this is attributable to the laxity and languor with which the law is enforced, 
the quibbles, subtleties, and tecbicalities of the courts fortressing criminals, and causing 
the administration of justice to appear a mere mockery. Such, I observe, is 1I0W almost 
the universal expression of the press. I would not overturn the solemn verdicts of juries 
rendered after fair trials, and approved by the trial court, unless I could see that on the whole 
case something substantialIy '\Tonging the prisoner had been done. I would therefore 
affirm." 

1898, WHITFIELD, ,T., diss., in Lipscomb v. Stale, 75l\Iiss. 559, 23 So. 210, 228: "It must 
thus be clear, beyond all cavil, that this appellate tribunal is not a helpless prisoner, bound 
in the fetters of some supposed hard and fast rule requiring it to reverse cases where, first, 
erroneous instructions have been giyen; or, sccond, proper instructions have been refused;_ 
or, third, competent testimony has been excludcd; or, fourth, incompetent testimony ad
mitted; or, fifth, improper argument has been aI!owed; or, sixth, the trial court has erred 
in its rulings on the pleadings, on the ground, merd:-', that such action of the Court, of 
the one kind or the other, ('onstitutes error in law merely. Everyone of these propositions 
is laid down as settled law. . .. With all deference, it seems to me that my brethren 
have clearly confounded the primary function oi the jury to pass on the evidence 
and find the defendant guilt:." if satisfied beyond a reasonable doubt, and the power 
which this appellate tribunal exercises in reviewing that finding of the jury. When the 
Court so reviews the finding of a jury iil a criminal case, and reverses, as it repeatedly 
has done, on the sole ground that the e,;dence was manifestly insufficient to warrant the 
verdict of guilty, or affirm the jury's finding of guilt when that verdict is clearly right on the 
law applicable to the case and the competent testimony in the ca5e, as it has also repeatedly 
done, this Court is not t 1sllrping the jury's primary function, and passing originally upon 
the guilt or innocence of the defendant, but is mani:~stl:.· exercising its undoubted appellate 
power of re.,;e",;ng and upholding or vacating the finding of the jury, as the case made may 
demand, in accordance with settled rules of law governing appellate jurisdiction. The 
practical inquiry is the true inquiry, and the practical rule must always be .. , that 
where substantial justice has been done, and the right result has been reached on competent 
testimony under the law applicable to the case, and no other reasonable verdict could be 
rendered than the one which was rendered, a reversal should not follow. The administra
tion of justice is a practical thing. It should be administered in a practical way, so as, 
while not denying to any defendant any suhstantial right to which he is entitled by the law 
of the land, to protect society from violators of the law, and to secure the punishment of 
guilty men properly convicted." 

1905, JAGGARD, J., in State v. Crau.ford, ()6 :\linn. 95, 10·1 N. W. 822: .. We are satisfied 
that as a matter of strict technical construct.ion there is no error in this record entitling the 
accused to a new trial as a matter of right. . . . The decision in this cr.se, however, is 
, ')t based upon compliance or noncompliance ,,;th technical rules of practice or evidence. 
Such rules are primarily different from the constitutional guaranties, without the strict 
observance of which punishment even by a properl:.· constituted court is little better than 
the punishment by a mob. l\Iatters of mere procedure, however, have no such sanctity. 
When a court exercises its traditional power to regulate a trial, to pass on the competency, 
materiality, or sufficiency of evidence, or the propriety of the form of a question, and to 
revise the action of a jury, it violates no constitutional right; nor does it when it confirms 
the verdict of a jury. Rules of practice and e\;<!ence are primarily designed to secure the 
orderly administration of the laws of the land. They serve their purpose so far as, and only 
50 far as, they conduce to a fair trial. But, instead of serving as a means of securing jus
tice, they have been made to usurp dominion as if their observation were the end to be 
attained. 

"Decisions of many Courts have determined controversies concerning them as if they 
were the constitutional requirements, as if the object of the law was their evolution into a 
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perfect system, and as if the function of even the highest judicial tribunal5 was to secure 
their consistent enforcement. Under the guise of protecting the 'rights of the aceu~ed', 
this pcrver5ion in the use of these rules has been and must he the SOllrc'e of wrong, alike to 
the accused and to the public. For, on the one hand, cases involving human lives may 
arise in which an appellate Court would properly feel that there was imposed on it the duty 
of setting asid-: .. verdic!; of conviction and of granting a new trial for errors committed by 
the trial Court r;.>su'ting in an unfair trial of the defendant, although no objection or excep
tion was madc or tll::cn to the improper admission or exclusion of cvidence, or to the im
proper conduct or ruling of a trial court, because of the mistake or misconduct, neglect, or 
incompetency of his counsel. The strict application of practice rules would then make a 
new and fair trial impossible. On the other hand, the exaggeration of the value of such 
technicalities has opuned the doors for the esrape of unnumbered and undoubted criminals. 
'Some of the instances of enforcement would seem incredible, even in the justice of a tribe 
of Afriran fetish worshipers.' (l Wigmore on Evidence, p. i3.) There is a current impres
sion on the part of the profession of law, and of the community in general, that all Courts are 
hopelessly committed to this apotheosis of an artifidal system, as repugnant to common 
sense as it is subversive of common justice. In point of fact, this is far from being true. 
The original English rule was that erroneous admission or exclusion of evidence, duly ob
jected to, would not be a basis for new trial jf the re~t of the testimony be sufficient to war
rant the conclusion to which the jury have corne. Later, and about 1835, a different rule 
came to be generally accepted, viz., that an error or ruling created per se for the defeated 
party a right to a new trial. It remained the law of England until it was reformed away for 
civil cases in 1Si5. In the United States this rule is the law in thc majority of jurisdictions; 
but it is not sustained by thc better opinion or reason and is distinctly not the law in this 
State." II 

(3) Future of the Exchequer Rule. What is to be the remedy? Unfor
tunately, it does not seem to be merely in iegislation. The fetters of the 
pernicious rule of the Exchequer were not forged by mere precedent, but by 
professional habit and tendency. They cannot be struck off by a simple 
statute. This has be: '.1 tried; but almost in vain. There was already, at 
the very beginning, ample precedent and tradition for the better principle; 
yet the judges of the King's Bench and the Common Pleas and of our own 
Courts, when they could choose, made deliberate choice of the worse way. 
So, too, when legislation has sought to turn them back, they have persisted 
nevertheless, driven by this same strong professional habit of mind. In many 
jurisdictions statutes e:\.llressly authorized and commanded that a new trial 
shall be granted only when justice requires it; and their object was to abolish 
the Exchequer rule.12 What was the consequence? In New York, for ex-

11 Se-e also strong opinions by Wallace. J.. ily perceive a miscarriage of justice or an injury 
diss. in People v. Stanley (1874). 47 Cal. 113. to substantial rights in the mere non-observ-
119; Haight. J .• diss .. in People v. Koerner ance of a rule of admissibility. 
(1897). 154 N. Y. 355. 48 N. E. 730. B. In a second form. the burden of prool 

12 Form of Statute.!: These statutes arc of only is changed. by declaring that no error 
four gencral types, in respect to the fonn of shall be presumed to have affected the sub
rule inculcated. BtantiaI rights. ete. Thus the excepting party 

A. In one form. the error of ruling is not to is obliged to show how the error has injured 
be ground fol' a reversal unless it has led to a the result of the CllSC. This form effects some 
"miRcarriage of justice". or has .. affected the good. but is unsound in principle because it 
lIubstantial riohts of the parties." This form docs not define any standard for determining 
WIl5 among the earliest, but is too broad. and the bad effect. if any, of the arror. 
proved to have no intrinsic power to help the C. In a third type. the error is not to be 
situation. The techoicallegal mind can read- glound for reversal unless it miolW have affected 
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ample, both the earlier statute and the later statute proved alike ineffectual. 
In New Jersey the same fate ensued. Occasionally, indeed, the true spirit 
was for a while communicated, . as in Kentucky. But OIl the whole the ef
fort has been fruitless. By an emascultLting interpretation, or by a virtual 
obliteration, the statutes have effectecllittle progress, so far as their mere 
legislative command is concerned. Professional instinct from within, and 
professional pressure from without the demands of the bar to be allowed 
to win by technicalities have been too strong. 

But the thing can be done. It has bcen done. In England, to-day, the 
whole odious pract.ice of misusing the rules of evidence as petty stratagems 
in litigious tactics has passed away. In the reports of decisions, there now 
occur annually not more than a. dozen rulings upon points of cvidence, as 
against many hundreds in the reports of the enited Statcs, and that in a 
community which though almost ha.lf as populolls as ours is much more liti
gious. The reformatory legislation in England, eommencing- with the Com
mon Law Procedure Act of 1852 and culll1inating in the ,Judieature :\ct of 
1875 and the Hules of Court of 188:3, seelllS to have been based upon a pro
found professional revolution, and to ha.\'c signified not merely a change 
of rules but a change of spirit. The same thing is possible among us, 

Ko doubt the contributing conditions to such a change must be numerous, 
But among the marks of regeneration there must sure)~' be found two "ital 
ones: 

First, the judge must cease to be merely an umpire at the game of litiga
tion. Often he is little more. This, to be sure, i5 in part the continuance 
of a tradition, inherited from the spirit of gentlemanl;y sportsmanship which 
dominated the administration of British justice. But it has been intensi
fied, instead of lessened, by the spirit of strenuous struggle and unrestrained 
persistence which drives the bar of our country to wage their contests to the 
extreme of technicality. The judge weakI~' resigns himself to the position of 
"a mere automaton, or at most the attitude of the presiding officer of a delib
erative assembly, with no greater powers than those of announcing the utter
ances or conclusions of others." 13 To this many circumstances conspire. But 
it is an old and a marked tendency among us; and, until it is rooted out, that 
early warning of one of the N estors of our judiciary will still be worth heeding: 

the verdict. This fal'm adapts as its standard 
the jury's possible state of mind. Ob\;ously, 
that is inscrutable to the Suprcme Court. 
Hence an over-technical court is prone to 
declare, "We cannot say that the JUTY mtoht 
not have been affected". cte. 

D. The fourth form is represented by 
Sir J. F. Stephen's Indian E\oidence Act, § 167 
(quoted 8upra, n. 8). viz. the error shall not 
lead to rcvcrsal unlcss it ouoht to have nffc('ted 
thc verdict. This form defines as a standard 
the objecth'e facts in the case as disclosed by 
all the evidence when scrutinized b~' the 
Supreme Court. If in view of the whole case 

VOL. I 14 

the Court concludes that the verdict is correct. 
then obviously the error of admiEsion or ex
clusion affords no reason for setting that ver
dict aside. 

This is the only form consistent with com
mon sense and the theory of trials, whieh 
theory is. of course. to ascertain the facts. 
This form. in varying terms, has heen adopted 
by several courts c.o. Oklahoma and 
should he the basis of nil future progress. 

u 1SS5. Poch{>, J .. in State 11. Ford. 37 La. 
An. 443. 4(l1; 1912. Young v. Cor rig a n, 
D. C. N. D. Oh .. 208 Fed. 431 (above text 
nppro\'cd by Killits, J.). 
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1852, NISBET, J., in Cook v. State, 11 Ga. 53, 57: "It is to be feared, in these days of re
form, that the Judges will be so strictly laced, as to lose all power of vigorous and healthful 
action. I have but little fear of judicial power in Georgia so aggrandizing itself, as to en
danger any of the powcrs of other departments of the gO\'ernment; or to endanger the life 
and liberty of the citizen; or to deprive the Jury of their appropriate functions. The 
danger rather to be dreaded in making the Judges men of straw, and thus stripping the 
Courts of popular rcverence, and annihilating the popular estimate of the power and sanc
tity of the law." 14 

Sccondly, the maudlin sentimcntality of judges in criminal cases must 
ccasc. RC\'crcnce for the Constitution is one thing, and a respect for sub
stantial fairness of procedure is commendable. But the exaltation of techni
calitics of evcry sort merely because they are raised on behalf of an accused 
person is a difi'ercnt and a reprehcnsible thing. There seems to be a con
stant neglect of the pitiful cause of the injured victim, and the solid claims 
of law and order. All the sentiment is thrown to weight the scales for the 
criminal that is, not for the mere accused, who may be assumed innocent, 
but for the man who upon the record plainly appears to be the villain that 
the jury have pronounced him to be. We have long since passed the period 
(as a modern judge has pointed out) 15 "when it is possible to punish an in
nocent man; we are now struggling with the problem whether it is any longer 
possible to punish the guilty." The dignity, the truth, and the lofty inspira
tion of great constitutional principles are frittered away and degraded. While 
on the one hand certain fundamental ideals of political liberty have come to 
be lightly questioned as impracticable or cynieally ignored as obsolete, on the 
other hand the constitutional safeguards of proeedure and evidence are in
voked with such fatuous philanthropy and such misplaced magnanimity that 
their respect is lowered and their true purposes are defeated. "I do not un
derstand," protested a great judicial interpreter of the organic law,16 "that 
the Constitution is an instrument to play fast and loose with in criminal cases, 
any more than in any other; or that it is the business of Courts to be astute 
in the discovery of technieal difficulties in the punishment of parties for their 
criminal conduct." Yet they seem to make it their business. A false senti
ment misapplies their energies. This they must unlearn. The epoch of gov
ernmental oppression has passed away; the epoch of individualistic anarchy 
has taken its place. They must learn the lesson of transferring the emphasis 

It The following case illustrates the way in 
which this has been brought about partly by 
the unlicensed efforts of the bar: 1897. Davis 
». State. 51 Nebr. 301. 70 N. W. 9&1 (the trial 
judge's instruction was: "If the jury find from 
the evidence that all the incriminating circum
stances . . . [leave a reasonable doubtl. then 
you should by your verdict acquit him"; 
the phrase j'incriminating circumstances" was 
objected to by the defence as unfair; but the 
Supreme Court rejected this claim in the fol
lowing language: "It never was the intention 
of the law that the district judges of the state 
should abdicate their reason because a man 

WIIS on trial charged with the commission of a 
crime; nor does the law of the land place 
the district judges in a strait-jacket in criminal 
trials. nor make of them mere machines to 
repeat certain general propositions of law in 
their instructions." Wbat was needed. how
ever. was a stern rebuke. which should fittingly 
condemn the unscrupulous callousness of coun
sel capable of obstructing the course of justice 
by such impudent quibbles). 

1& 1893. Freeman. J .• in Roper "D. Territory, 
7 N. Mex. 272. 33 Pac. 1014. 

\I 1883. Cooley. J., in People "D. Murray, 52 
Mich. 291. 
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• vOices of their sympathies, a lesson more than once read to them by the 
of their own fellow-members of the judiciary: 

1805, S~I1TH, B., on the trial of Mr. Justice JohTI.'Jon, in 29 How. St. Tr. 353: II There 
may indeed be a tamc and creeping and tradesmanlike mode of administering the law con
ceived; but it is not one which meets my ideas of the duties or station of a judge. Laws 
are but means; and though it be not our province to legislate but to interprct, yet we should 
not forget or fail to further the end and object of those laws which we are called upon to 
construe, namely, the preservation of public morals, the promotion of social order, and the 
establishment of good government, of our liberties, and of the constitution." 

1873, McCoY, J., in Eberhart v. State, 47 Ga. 598,610: "We have, however, no sympathy 
\\;th that sickly sentimentality that springs into action whenever a criminal is at length 
about to suffer for crime. It may be a sign of a tender heart, but it is also a sign of one not 
under proper regulation. Society demands that crime shall be punished and criminals 
warned, and the false humanity that starts and shudders when the axe of justice is ready to 
strike is a dangerous element for the peace of society. We have had too much of this mercy. 
It is not true mercy. It only looks to the criminal. Hut we must insist upon mercy to 
society, upon justice to the poor woman whose blood cries out against her murderers. That 
criminals go unpunished is a disgrace to our civilization; and we have reaped the fruits of 
it in the frequency with which bloody deeds occur." 

This much had to be said here, in order to redeem the law of Evidence 
from that reproach which belongs rather to the law of new trialsP 

17 The following list of dccisions and 
statutes for the several jurisdictions is by no 
means complete; but it will servc to show the 
trcnd, past and presenl, of tbe various Supreme 
Courts in respect to ordering new trials for 
erroneous trial-rulings Upon the law of E\i
dence: 

CANADA: 1911, Allen v. The King, 44 Can. 
Sup. 331; 1915, R. I). May. 21 D. L. R. 728. B. 
C. (Can. Cr. C. § 1019 considered and applied) ; 
1915, R. 11. Romano, 21 D. L. R. 195, Que. 
(Can. Cr. C. § 1019 considered and applied) ; 
1917, R. v. Spain, 36 D. L. R. 522, Man. 
(murder); 1916, R. v. Doyle, 28 D. L. R. 
649, N. Se. (stealing); 1916, R. I). Duckworth, 
31 D. L. R. 570, Onto (murder); 1919, Larson 
11. Boyd, 46 D. L. R. 126, Can. S. C. (false repre
sentations); 1919, Veuillette r. The King, 48 
D. L. R. 158, Can. S. C. (murder); 1920, R. 
11. Mah Hong Bing, 53 D. L. R. 356, B. C. 
(wounding); 1918, Boyd v. Larson. 42 D. L. R. 
516, Sask. (falsc representations preceding a 
contract); 1920, R. v. Trenholme, 61 D. L. R. 
316, Que.; 1921, R. 11. Sileski, 63 D. L. R. 
146, Que. 

FEDERAL. In the Supreme Court, the 
canon of Mr. Justice Story (quoted Bupra. 
n. 4), for motions {or new trials, if applied 
to writs of error, would have set an admirable 
standard for the State Courts. But on the 
contrary the extreme theory of a party's 
"legal right to legal evidence" found favor: 
1894. Waldron V. Waldron. 156 U. S. 380, 15 
Sup. 383; 1898, Northern P. R. Co. 11. Hayes, 
30 C. C. A. 576, 87 Fed. 131 ("It is elementary 
that the admission of illegal evidence ovcr 
objection necessitates a reversal"). During 

the lattcr part of the 180Qs the Court Was 
in criminal cases especially callous in pushing 
thc technical rule to extremes, notably in its 
treatment of some of thc rulings of the late 
Judge Parker, of the Western Arkansas Dis
trict, onc of the greatest trial judges of the 
Fcderal bench, whose work for law and order 
in that region was inestimable; examples may 
be found in Allen v. U. S. tried in 1893, re
versed in 150 U. S. 551, reversed again in 157 
U. S. 675, finally affirmcd in 1896 in 164 U. S. 
492, 17 Sup. 154; in Carvcr V. U. S., 160 U. S. 
553, 16 Sup. 388, 1896 (a dying declaration was 
sanctioned as admissible. but the deceased on 
a subsequent day had said to an inquirer that 
her former declaration .. was true in e\'cry 
particular"; this being erroneously admitted, 
a new trial was granted solely because of the 
error; later the case was again reversed in 164 
U. S. 694, 17 Sup. 228); in Starr V. U. S., 
reversed in 1894, in 153 U. S. 614, and again 
in 1897, in 164 U. S. 627, 17 Sup. 223; and in 
Brown V. U. S., reversed three times, in 150 
U. S. 93, 159 U. S. 100, and 164 U. S. 221. 
Of the above last three defendants (all charged 
with hOmicide) whose cases were re\'ersed, 
Stsrr subsequently pleaded guilty to man
slaughter and to several charges of robbery; 
Brown pleaded guilty to manslaughter; and 
Carver was on a third trial convicted of 
murder; in short, the appellate Court's to
tal achievement pro yes to have consisted 
merely in blocking justice for several years, 
and to have helped to diminish in a turbu. 
lent community that respect {or law and 
justice which the trial Court, if unham. 
pered. was able to maintain. These 
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give to volume 164 of the Federal Supreme 
Court reports an unenviable mark in our juris
prudence. An instance of a juster doctrine 
in the same Court is found in Motes v. U. S. 
{1899~. 178 U. S. 458. 20 Sup. 993. 

In the int(;rmediate Courts the same atti
tude was found. in many or most of the cir
cuit>;, for another generation; 1905. SanbDrn. 
J .. in Union Pacific R. Co. v. Field. 137 Fed. 
14. C. C. A.; 1005. National Bi~cuit Co. v. 
Nolan, 138 Fed. 6, C. C. A. (Philips, J.; 
"Error presumptively works a prejudice to 
thb party against whom it was committed ") ; 
1906, Sparks v. Terr., 146 Fed. 371, C. C. A. 
(the admission of irrelevant evidence "is a 
violation of a legal right, and it constitutes 
fatal error "). 

The public sentiment of the bar finally 
made itself felt in a statute of 1919: U. S. 
St. 1919, Feb. 26, 40 Stat. L., amellding 
Judicial Code § 269 (" On the hearing of any 
appeal, certiorari, writ of error, 01' motion for a 
new trial in any case. civil or criminal, the 
court shall give judgment. after an examina
tion of the entire record before the court. with
out regard to technical errors or defects or to 
exceptions which do not affect the substan
tial righ ts of the parties "). 

Gradually this statute will doubtless pro. 
duce a beneficent effect: 1019. Dye v. U. S., 
C. C. A., 262 Fed. 6; 1920. Sneierson t'. U. S., 
4th C. C. A., 264 Fed. 268, 275: 1920. Trieher. 
J .. in Smith v. U. S., 8th C. C. A .. 267 Fed. 
665, 670 (" The e\'idence of the guilt of these 
defendants was 80 conclusively eetablished that, 
even if there had been some errol' in the admis
sion of evidenc~, and we do not hold that there 
was, the modern law so clearly stated hy 
Judge Hook in Williams r. United States. 
(C. C. A.) 265 Fed. 625 (opinion filed April 
29. 1920), applies: Judge Hook there said: 
• Whether prejudice results from the erroneous 
adIDission of Elvidenc() at a trial is a ques
tion tliat should not btl considered abstractly 
or by way of detachment. The question is 
one of practical effect. when tho trial as a 
whole and all the circumstances of the proofs 
are regarded ... , It is manifest that he was 
not prejudiced by the admission of the testi· 
many to which reference has been made' ") ; 
U. S. St. June 4. 1920. ch. V. subchapter II. 
Articles of War. Art. 37 (error must have 
"injuriously affected the substantial rights of 
the accused"): 1921. Haywood v. U. S .• 7th 
C. C. A., 268 Fed. 795 (" From recent legis
lation we gathor the congressional intent 
to end tho practice of holding that an error 
requires the reversal of the judgment unless 
the opponent can affirmatively demonstrate 
from other parts of the record that the error 
was harmless, and now to demand that the 
complaining party show to the re\;ewing tri
bunal from the record as a whole that he has 
been denied some Rubstantial right wherehy. 
be hili! been prevented fraIl) having a fair 

trial"): 1921. Rich 1J. U. S., 8th C. C. A., 271 
Fed. 566 (approving the foregoing). 

AL.\BAl!.-I.: 1806. Louis\'ille & N. R. Co. I). 

Miller, 109 Ala. 500. l!) So. OSO (more than a 
dozen exceptions to rulings on evidence: 
one only of these being fOllnd wrong. though 
no substantial prejudice was asserted. a new 
trial was granted): 1896. Louisville & N. R. 
Co. v. !'.lalone. 109 Ala. 509. 20 So. 3:1 (similar; 
here there were twenty rulings and exceptions) : 
100-l. Southern It Co. v. Morris. 149 Ala. 
672, 42 So. 10 (on several exceptions. the only 
one sustained was that. upon a proper question 
to a witncs~ as to the defendant's payment of 
his expenses. the witness' answer showed that 
no more had been paid than was due; solely 
for failing to strike out this answer, the verdict 
for the plaintiff was reversed and a new trial 
ordered; this waH a plain failure of justice): 
1905, Shelton v. State, ib., 42 So. 30 (murder; 
out of two dozen exceptions. the verdict was 
set tl",ido solely because of a charge upon con
fessions. the defendant's statement being 
finically construed not to be a confession); 
1005. Smith v. State. 142 Ala. 14, 39 So. 329 
(on some thirty exceptions. and twenty re
fused charge", the judgment was reversed 
solely because of an error in refusing to admit 
the dl'tails of the deceased's intoxication): 
100G. Jacobs '1:. State. 146 Ala. 103. 42 So. 70 
(murder; out of a dozen exceptions. the only 
one sustained was to a casual phrase of the 
judge nmounting to a charge upon the e~;
dence; and for this the verdict was set aside) ; 
1017. MarYland Casualty Co. v. McCallum, 
200 Ala. 15·1. 75 So. OO~ (accident policy; fine 
dissenting opinion by Gardner. J.; a rare 
voice of protest in a judicial fraternity slow to 
reject old habits). 

ARlZO!o>A: Canst. lOlO, Art. I, § 22 (" No 
[criminal] cause shall be reversed for technical 
error in pleading or proceedings where upon 
the whole c!l.Se it shull appear that substan
tial justice has been done"); l!l1O. Elmer v. 
State. 20 Ariz. 170. 17S P:u:. 28 (rape). 

CALIFORmA: Here the Code had from the 
very beginning laid down a sane rule: P. C. 
1872. § 1258 (" The Court must give judgment 
without regard to technical errors or defects. 
or to exceptions, which do not affect the suh
stantial rights of the purties"). But this 
Code provision WIIB virtually ignored by the 
Supreme Court for more than a generation: 
1878, People v. Bell, 53 Cal. 119 (here the de
fendant's testimony that the deceased, ,,;tJ. 
whose murder he was charged, was habitually 
profane, was enoneously allowed to be con
tradicted by the prosecution, and though the 
matter was held to have "had no reference 
whatever to the guiI t or innocence of the de
fendant". a new trial was ordered. solely on 
this error): 1003. Rulofson '1>. Billings. 140 
Cal. '152, 74 Pac. 35 {" A part}· cannot. aiter 
insisting llpon the admis~ion of improper e\i
dence, over WI objection to its admissibility. 

212 

• 



, , 

§§ 9-23] NEW TRIAL FOR ERROR § 21 

defend his course by contending that the error 
was harmless. . .• This Court in such cases 
sits only as a Court for the correction of errors. 
The judgment upon the facts, to which every 
litigant is entitled as of right absolute, ;s the 
judgment of the trial Court." Here is indeed 
frankly the Trilogy of Tcr:hnicalism, which 
may be thus restated: "1. It is a crime to 
violate by mistake the rules of e\;dence; the 
penalty is the forfeiture of one's just rights and 
estates. 2. The Supreme Court is not a real 
Court of Justice, but onh' a'Referee to decide • 

Bets on Rules of Evidence. 3. E\'er~' person 
has an Absolute Right to profit unjustly by 
the trial Court's mistakes in deciding such 
Bets"); 190-1, People <:. Creeks, HI Cal. 532, 
75 Pac. 10l. 

The new Court of Appeal scemed to be 
malting a better start in enforCing the rational 
doctrine: 1905, Greene 1'. lI.Iurdock, 1 Cal. 
App. 136, 81 Pac. 993; and a marked turn for 
the better was for a while observable in the 
Supreme Court, in People 1'. Weber, 149 Cal. 
325. 86 Pac. 6il (1906): Dolbccr's Estate, 
149 Cal. 227, 86 Pac. 695 (l!JOB). 

Then came a relapse, illustrated by the 
fo\1o\\;ng case: 1911, People ~. Coffey, 161 
Cal. 433, 119 Pac. !J01 (another of the Ruef
Gallagher trolley-system bribery cases; the 
re\'ersal was grounded on the lack of corrobo
ration of an accomplice; the definition of an 
accomplice was expounded learnedly and 
lengthily, and a very pretty and scientific 
di~tinction was laid down, which however 
was not the one used by the trial judge; thus 
was fatal error committed; in other words, 
the eredibilit}" man to man, on all the cir
eirculllstances of the Case, of thi~ witnrss and thus 
the s:u~ty of the verdict as founded on f:!Ct, 
was made to turn on a subtle discussion of 
criminal theory; it might jU"t as wdl have been 
made to turn on the authenticity of the Pen
tateuch}, 

Then came retribution, in the shupe of a 
Constitutional Amendment, a humiliating 
rebuke to ull Courts of Justice, forbidding new 
trials except for .. miscarriage of justi<-c": 
Const. Art. 6, § 4\ (No\'.3, 1914) (" No judg
ment shun be set aside, or new trial granted, 
in any case, on the ground of misdirection of 
the jury, or of the improper admission or re
jection of evidence or for any error as to uny 
matter of pleading. or for any error as to any 
matter of procedure, unless, after an examina
tion of the entire cause, including tht' evidence, 
the court shall he of the opinion that the error 
complained of has resul ted in u miscarriage of 
justice "). 

The Court then acted in the full spirit of 
the Amcndment: 1913, Pcople v. O'Bryan, 
165 Cal. 5f" 130 Pac. 1042 (here the Court, 
speaking t!~rough Slo~8, J .. call attention to 
the constitutional amendmcmt of U)11 for
bidding nl~w trials for errors, etc., 11I1Ic,-,,; in
volving "-miscarriage of justice"; affirm that 

it was meant to remedy the un8atisfaetor~' 
doctrine of .. re\'ersible error"; and proceed 
to appl~' it wholeheartedly and scnsibly, ou the 
canon, .. If it appears to our satisfaction that 
the resul~ waS just, and that it would have been 
reached if the error had not been committed, 
a new trial is not to be ordered"; three judges, 
in a minority opinion, show a hesitation, 
erroneously belie\;ng that a constitutional 
principle was in\'olved); 1913, People 11. 

Fleming, 166 Cal. 357, 136 Pac. 291 (the 
mujority ordered a new trial, for erroneous u~c 
of eddence, "in the ,interests of justice"; 
but Chief Justice Bi~atty, non-concurring, 
vcry properly pointed out that the term" mis
carriage of justice" (Const. Art. 6, § 4i, re
cently added) can mean, .. only the correlation 
of such mi~carriage in cases of acquittal, viz. 
the C01!1'ietion of a person who i8 innocent ") ; 
1922, People 1'. Muyen,' , Cal. ,205 Pac. 435. 

See the article by Prof('ssor A. M. Kidd, 
"Criminal Law: Miscarriage of Justice: Con
stitutional Amendment" (California Law Re
\;ew, I, :3i5). 

CO:'~ECTICUT: This Court- seems alwa,'s to 
have a~cepted sound pritll'iples: 1885, State 
v, Beaudet, 53 Conn. 53G, 539, 4 Atl. 237 (if 
evidence excludr:d .. could not properly have 
changed the result, then he was not aggrieved 
by the ruling"): 1903, Munroe v. Hartford 
St. R. Co., 76 Conn. 201, 56 At!. 498, per 
Hamcrsley, J. 

FLOIUDA: A statute of 1911 Inid down a 
sound rule: St. 1911, May 26. Re,'. G. S. 1919. 
§ 2812 (no reversal of judgment for error unless 
.. after an examination of the entire ~use it 
shall appear that the error complained of 
hus resulted in a miscarriage of justice"). 
This statute has been applied in the best spirit: 
1918, Bailey v, State. 76 Fla. 213, 79 So. 730; 
19!!), Riggills t'. State, is Fla. -159, 83 So. 267 
(no reversal for technical errors .' wpere the 
e\'idence of guilt is clear and ample. and no 
fundamental rights of the defendants were 
,·iolated. and it appears from the wbole record 
that such technical errors if any were not preju
dicial to the defendant ") ; 1920, MrQuagge 
v. ~tate, 80 Fla. 768, S7 So. GO (judgment will 
not be reversed ... even if technic,'ll errors have 
been committed in the rulings on questions of 
the admiSSibility of e\;dence, . , . where the 
evidence of guilt is clear, and no fundamental 
rights of the defendant were "iolated "). 

GEuRm .... : This Court started well, but 
afterwards fell into the uSllal over-technical 
ways of thought: 184.G, McCleskey v. Lead
better. 1 Ga. 551, 556 ("The Courts will not 
set aside a ,'erdiet on account of the admission 
of e\;dence which ought to have been rejected, 
pro\;ded there be sufficient v.;thout it to 
tluthorize the finding"); 1906, Young t'. 

State, 125 Ga. 584. 54 S. E. 82 (third com;ction 
for murder; the first two were set aside for 
minor technicalities; this third was set aside 
by a majority, because the trial judge erro-
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neously assumed that the defendp.nt did not dis
pute the death of the deceased; in fact, the 
victim assaulted was riddled with shot .. from 
about the middle ", and at the time of this 
ruling his corpse had been putrefying in the 
graveyard for two years; yet the trial Court, 
in withdrawing that issue from the consider
ation of the jury, is deemed to have committed 
a fatal error; this kind of ruling is itself 
a putrefaction of justice). 

IDAHO: Sound principles have here been 
placed on record: 1904, State v. Levy, 9 Ida. 
483, 75 Pac. 227; 1918, Bumpas v. Moore, 131 
Ida. 668, 175 Pac. 339. 

ILLINOIS: Here. since People v. Cleminson, 
sound principles have been fully accepted, 
with only occasional relapses; WOS, Greinke 
v. Cbicago City R. Co., 234 111. 56-1, 85 N. E. 
327 (declines to disturb a verdict which had 
been "clearly established by other com
petent evidence "); 1911, People v. Cleminson, 
250 Ill. 135, 95 N. E. 157 (errors were found, 
but" we cannot escape the conclusion that the 
vcrdict could not have been otherwise than 
'Guilty', even if none of the errors reierred to 
had been committed"); 1913, People to. 
Newman, 261 Ill. 11, 103 N. E. 589 (here the 
Court relapses to the mechanical theory ; 
character-evidence erroneously admitted leads 
to a reversal, regardless of "what we may think 
of the guilt or innocence of the plaintiff in 
error"); 1916, People v. Duzan, 272 III. 478, 
112 N. E. 315 (error as to reputation-evidence: 
but" the guilt of plaintiff in error is so con
clusively shown from this record that it is 
not possible to conceive how the jury could 
have come to any other conclusion, even if 
they had believed" the evidence in question) ; 
1916, People v. Montgomery, 271 Ill. 580, 
.111 N. E. 578 ("It was error to admit this 
evidence; but if it had not been received the 
evidence in the case was such that the jury 
could not reasonably have ceturned any other 
verdict than that which they did return ") ; 
1917, People v. O'Brien, 277 111. 305, 115 N. E. 
123 (bribery; "Where guilt is conclusively 
proven by competent evidence, and no other 
rational conclusion . could be reached but 
that defendant is guilty, it would require more 
substantial errors ... to justify a reversal") ; 
1917, People v. Michael, 280 Ill. 11, 117 N. E. 

, 193 (" Courts no longer adhere to the technical 
! rule that a judgment mus.t be reversed where 

the record shows that error was committed on 
the trial"); 1920. People v. Lardner, 296 111. 
190, 129 N. E. 697 ("We ere convinced that 
plaintiff in error is guilty oC the offense for 
which he was convicted, and we do not con
sider the errors occurring on the trial of suffi
cien t impr.:rtance to demand a reversal of the 
judgment ", per Thompson, Farmer, and 
Duncan. JJ., diss.): 1921. People v. Card i
nelli, 297 111. 1 Hl. 130 N. E. 355 (murder; 
rule in People v. Cleminson followed); 1921, 
People v. Lane. 300 Ill. 422, 133 N. E. 267 

(murder; "it is impossible Cor us to know 
what the jury would have done, and much less 
our prO\ince to say what they should ha~'e done 
in the absence of this incompetent evidence"; 
backsliding; no former cases cited). 

h'DIANA: Burns Ann. St. 1914, § 407 (civil 
cases; no judgment to be re\'ersed Cor error 
or deCect not affecting" the substantial rights 
of the adverse party"); § 700 (civil cases; 
no reversal where the" merits of the cause have 
been fairly tried and determined in the court 
below") ; 1903, Coppenhaver t'. State. 160 
Ind. 540, 67 N. E. 453; 1907, Sanderson 1>, 

State, 169 Ind. 301. 82 N. E. 525; 1921, Coff 
v. State, Ind. ,133 N. E. 3 (" if it was 
proved by undisputed evidence which was 
competent that he did those acts, a judgment 
of conviction should not be reversed, even 
if it appears that incompetent e\'iden~e tending 
to prove the same facts was also admitted "). 

IOWA: A rich piece of judicial artificiality, 
as it contrasts with natural justice. is found in 
State v. Whecler, 129 In. 100, 105 N. W. 3N 
(1905). and State v. Brown, 130 In. 57, 106 
N. W. 379 (1906); in the former case, a ver
dict of guilty was found against one Wheeler, 
for throwing acid in the eyes of l\Irs. R., but 
the verdict was set aside for improper e\idence; 
in the latter case, the jury found oue Brown 
guilty of instigating the criminal act of Wheeler 
as above, and this verdict was affirmed by 
the Supreme Court, with the incidental state
ment that "there is ample e\idencc in the 
case to establish Wheeler's guilt." I.e. 
Wheeler was not guilty when he was himself 
tried, yet he was guilty when Brown was tried! 
Of course there is a legal twist of thought by 
which thiR can be easily explained. But the 
fact remains that Justice was bungled here, and 
that it was bungled because the judges arc 
slaves of a machine-like method and are not 
bold enough as Justiciars to put two such 
cases together and solve them rationally and 
sensibly. 

In ehil cases, the following represents a 
rational view: 1906, Wiltsey's Will, 135 Ia. 
430, 109 N. W. 776 (" We are not justified in 
reversing a case because of the improper ad
mission of evidence, where the result could not 
have been different had such evidence been 
excluded "). 

K.WSAS: Gen. St. 1915, § 7209 (in civil 
cases "a new trial shal1 not be granted unless 
.•. the Court shal1 be oC opinion that the 
verdict or decision is wrong in whole or in some 
material part "); § 7485 (" The appellate court 
shall disregard al1 mere technical errors and 
irregularities which do not affirmatively 
appear to have prejudicially affected the sub
stantial rights of the party complaining, 
where it appears upon the whole record that 
substantial justice has been done by the 
judgment or order oC the tri:1l court; and in 
any case pending hefore it. the court ~hall 
render such final judgment as it deems that 

214 

• 



§§ 9-23J NEW TRIAL FOR ERROR § 21 

justice requires, or direct such judgment to be 
rendered by the court from which the appeal 
was taken, without regard to technical errors 
and irregularities in the proceedings of the 
trial court "); ibid. § 8215 ("On an appeal, 
the court must give judgment without regard 
to technical errors or defects, or to exceptions 
... ·hich do not alieet the substantiul rights of 
the parties"); 1905, State v. Miller, il Kan. 
200, 80 Pac. 51 (rape under age; the Court 
overruled three exceptions, but sustained the 
fourth and granted a new trial solely because 
at the trial Wad admitted a priest's copy. 
brought over by the family from Russia. of 
an extract oi tho llllfish-register sho"ing the 
girl's age, the girl hor-Jclf and hoth her parents 
luwing testified to her age. and the certificate 
being merely cumulative; the excme is made, 
.. How much weight muy have been given by 
the jury, we arc uuable to say, ete.") ; 1906, 
Federal B. Co. v. Ree\'es, i3 Kan. 10i, 84 Pac. 
560 (among numerous alleged errors, the Court 
declared many of the objections "frivolous", 
and found only one error, und even this was 
b~' the better rule not an errol'; "ithout the 
slightest consideration whether it could or 
should have affected the verdict. a new trial 
was ordered); 1918, State v. Peterson, 102 
Kan. 900, 171 Puc. 1153. 

KENTUCKY: Ky. Cr. C. 18i7, § 340 (" A 
judgment of conviction shall be re\'ersed for 
any error of law to the defendant's prejudice 
appearing on the record ") ; St. 1880. March 4 
(amended by omitting "to the defendant's 
prejudice", and by adding: "whene\'er upon 
the consideration of the whole case the Court 
is satisfied that the substantial rights of the 
defendant have been prejudiced thereby"); 
1880. Rutherford v. Com., 78 Ky, 639. 643 
(dealing "ith the trial Court's erroneous re
fusal to allow the defendant to be present at a 
view; "If all the e\idcnce that the jury could 
huve received on the view ... had been ex
cluded, it is clear that the ,'erdict must have 
been' gnilty of murder'; under such circum
stances, we are authorized in saying that the 
record affirmath'ely shows that the error com
plained of was not 'prejudicial' to the de
fendant "). The interpretation of the Code 
provision continues to fluctuate: 1909. Hargis 
v. Com .. 135 Ky. 578. 123 S. W. 239 (liberally 
treated) ; 1904. Marks v. Hardy's Adm'T. 
117 Ky. 663. i8 S. W. 864. 1105; 1905, 'Yhitt 
v. Com., Ky. . 84 S. W. 340 (reversal for 
a singla error in evidence); 1916. Cavanaugh 
v. Com., 172 Ky. 799, 190 S. W. 123 (murder). 

LOUISIANA: 1895. Miller. .T.. in State v, 
Callahan, 47 La. An. 497, 15 So. 50 ("The ad
mission of illegal evidence in a ch'il case is 
comparatively unimportant. . .. But in a 
criminal case ... it is for the jur~' to convict, 
and it is presumed to act on all the evidence 
submitted. . .. It is the right of the accused 
to be tried on legal evidence alone. . .. The 
conviction must be by legal evidence only") ; 

1906, State v. Rugero, 117 La. lO·W, 42 So. 
495 (verdict of manslaughter set aside solely 
because. on the defendant having read his 
affidavit for continuance on account of a wit
ness whoDi he could secure .. in due time for 
trilll at this term ", the prosecuting attorney 
read the sheriff's return for the witness as not 
found because out of the State in Texas; the 
defendant's affid:l\'it being by fiction of law 
deemed conclush·e. this return of the sheriff 
was treated as reflecting fatally upon the de
fendant's veracity; the prosecution having 
argued that thi.~ error was tri\ial, the Supreme 
Court warmly retorts, "Why jeopardize the 
result of a trial by insisting on evidence so 
utterly insignificant ?). " 

l\1. ... RYUND: 1004, Joseph Bros. Co. v, 
Schonthai 1. & S. Co., 99 Md. 382, 58 Atl. 
205 (good statement by McSherry, C. J.); 
1921, C'hiswell I). Nichols, 139 Md. 442, 115 Atl. 
i90. 

l\hSSACIIUSEt'l'S: This Court early went 
wrong. and in some modern decisions it still 
shows itself as stubbornly technical as any in 
the country: 1808, Sewall, J., in Bartlet 
v. Delprat. 4 Muss. i08 (" And upon the whole, 
although the other facts appearing in this 
case leave very little doubt of the justice of 
the verdict. yet as the competency of the 
e\idence excepted to is not supported by any 
of the authorities we ha,'e examined. we think 
the \'erdict must be set aside "); 1894. Com. 
v. White, 162 Mass. 403, 38 N. E. i07; 1917, 
Akeson v. Doidge, 225 Muss. 5i4, 114 N. E. 
726 (declarations hy a bastard's mother in 
travail); Gen. L. 1920, e. 231, § 132 (no new 
trial for erroneous rulings on e,idence if "the 
error complained of has not injuriously af
fected the substantial rights of the parties "), 

MICHIGAN: 1905. Seymour 1'. Bruske. 140 
Mich. 644, 103 N. W. 613 (there was one error 
in the admission of e\idence; reversed; 
.. the testimony . . . impresses us \\i th the 
idea that the jury was not in fact prejudiced 
by this e\·idcnce. 'Ye cannot say, howe"er. 
that it wns not prejudicial. We can say that 
it was incompetent." And the plain-minded 
obseT\'er can say that such lunguage is that of 
the helpless sla\'C of 1\ legal treadmill, not that 
of an administrator of justice). 

MINNESOTA: 1897. Murphy v. Backer. 67 
!\linn. 510. 70 N. W. i99 (new trial granted 
solely because of a single improper contra
diction of a "itness on a rollateral point); 
1903. State v. NelBon. 91 l\linn. 143. 97 N. W. 
652 (good statement); 1905. State 1'. Craw
ford. 96 l\linn. 95, 104 N. W. 822 (Jaggard. J., 
for the Court. fully and emphatically proclaims 
the adherence of this Court to the orthodox 
and enlightened rule); 1905, State v. Wil
liams. 96 Minn. 351. 105 N. W. 265 (Start, C. 
J., explaining the rule laid down in the preced
ing cases). 

MISSOURI: 1896, Gardner v. R. Co., 135 
Mo. 00, 36 S. W. 214 ("The judgment was 
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manifestly for the right party; and where 
such is tho case, the judgment will not be re
ver.ed because some incompetent te5timon}" 
was admitted "); 1003, State t·. Fuulkner, 
175l\Io. 5·16, 75 S. W. 116 (St. Louis municipal 
corruption case; judgment reversed. appar
ently on no other ground thun two minor ('frors 
in the rules of e\'idence, und u quibble upon u 
variance between the indictment and an 
instruction); 1901, State r. Schnettler, 181 
1\10.173,79 S. W. 1123 (::it. Louis brihery catie; 
reversed on a technicality); I!)Ol. Alexander 
v. Wade, lOG ~lo. App. }.j 1. SO S. W. )!) (Bland. 
P. J.: "Whether or not there was error com
mitted ill the admission of evide!lce. the error 
v';l1 not :J.\'ail appellant, for the reason that 
under the competent e\'idenc(', ... the judg
ment i~ clearly for the right party and should 
not he re\'crsed "); 190.5. Swope t·. Ward, 
185 :\10. 3W, 84 S. W. 895 (unrler Hev. St. 
18!JU, § Sf}5); lOOn, State r. Barrington, 19S 
1\10. 23, 95 S. W. 235 (showing II healthy atti
tude on this suhjert); l!JOG, State r. Feelcy, 
19.J :\In. :lOO, 02 S. \\'. GG3 (sound principle): 
Rev. Sl. 19J!), § 1513 (Supreme Court shnll 
rc\'eri'e f"r error unle;;s for one" materially nf
fecting the merits of the nction"). 

The prepo>,terously illogical result of the 
heres.\· "ft('n is that the greaj(~r the prohati\'c 
valu~ of the erroneously admitted ('\'idence, 
the morro ner~ssary to order !l new trial; C,(j., 

in Redmon r. ~letror>olit:Ul St. H. Co., IS5 
:''10. 1,8·1 8. W. 2U. the Court. hrn'ing d('('lared 
a conductor's statement. made just after the 
accident. to htwe been erroneously admit tcd, 
proc~cds: "Coming as it ditl from the eor.
ductor of th~ t.rain. it was caleullliftl 10 carr!! 
c07l~;clion thnt the cau~e of the arcident was. 
et(·. ". and therefore .. the ndrni~.,ion (,f this 
e\'idence wa" revcrsibl,· error." A sVslem of • 

proof pret.cn<iing to ('all itst·1f rational should 
not be found "mplw,ing such a parody OIl 

reasoning. In til<' nbove opinion. the new trial 
was ord"red for that error alone. 

Mo!>'T.\!'u: He\·. C. 1(121. § 12125 (like 
Cal. P. C. § 1258): 190G, Stat.~ t'. Fuller, :H 
Mont. 12. 85 Pac. arm. 

NEIIII.\SK.\: Hc\'. St .. 1022, § 8057 (in civil 
cases. "no judgment. ohall be reversed or nf
feeted by re3"on of . . . any error or defc(·t 
in the pleading. or procl'edings whit'h dol'S not 
affect the Rubstantinl rights of the ad\'crse 
parh'''); I):;8G. Cohb. J., in Masters r. Marsh, 
19 Nebr. 4G7, '27 N. W. 438 (excluding certain 
books of account.: "While I do not think t.hat 
the books would have prO\'cd any fact of the 
Icast value in the ('asc hnd the\' heen properly 
admitted. yet th" part~· pre·enting th('m 
would scarc"lv be permitted to esrape the ('oa
sequence of an erroneous rulinll on t.hat 
ground "); IH94. Cnrpent<-r •. LingenHter. 
42 Kebr. 728, liO N. W. IO:!2 (new triall:r:I!ltcd 
for allowing the contradiction of n \,·;tnes~ on 
an immaterial poi"t); ]!lOr;. MeCook r. 
McAda.ms, 70 Nebr. 1. lOG N. W. 98~ (n \'I'r'; 

• 

pretty piece of machine-made justice; after 
two trials. a \'erdict fur the plaintiff was re
\'er.Nl tiolcly because of tl'stimony to till' 
total damnge to the goods. the objections being. 
first, that it was an opinion, and secondly that 
it wus based ill part on ('ost price); 1915. 
Shaul t'. Mann. 102 Xehr. 2G5. IliG N. W. GW 
(judge without a jury); 1921, Macke v. 
Wagcner. lOG Nebr. 282. 183 N. W. 3GO ( .. The 
long-estnhli.-hed rule in this Stato is that where 
immaterial aTllI irrci"""nt te.,timony has been 
admitted over objection. and which may hnye 
tcudenry to mi~l"ad the jur~', it is good ground 
for a new trial"; here the "ourt apparently 
hesitated; but it finally threw away it.~ chance 
to enlist in the ranks of progress; this particu
lar lawsuit, ha\'in~ lasted six ~'ears already, 
now was made a fit subject for Iny jesting upon 
the speed and certainty of legal justice; 
Henry had in 1915 Jlublicly culled Mary a 
lecher; a week later, :\lary's friends, threnten
ing Henry with something or other, obt.ained 
from him notes and a mortgage for $3000; 
another week later. Henry file~ a bill in equity 
ror cancc:tation on the ground of duress: a 
year later. the decree is en terod for Henry; 
two years later the Supreme Court affirms this 
decree; then Mary, having lost hcr sett.lement, 
st!lrt.s suit for the original slunder. and ob
tains a \'erdict for 1 cent damages; on appeal, 
this judgment is re\'ersed because the pleadings 
in the equity case had been read to the jury 
in the' slander case: and so. th'e years after 
the original \·crbalities. the wheels of justice 
arc st.iIl grinding; is this an exhibit of efficient 
justice. or the revcrse ?). 

". ", t ""11' ,., N ~,,- S" .l. .. EV.\O.\': :sta cr. HI la,nlS.:"o 1. e,-'.l.,a ... 
Par.. :J5a; He\·. L. 1912. § 500:) (no judgment 
shall he rc\'Crsed for any error "whi"h shall 
not affect the substantial rights of the par
ties ") ; § 7302 (criminal cused; similar); 
§ 7·lm (similar). 

NEW H.UII'Sl!IRE: 19Q:l, Pattee v. Whit
comh. 7'2 N. H. 2,1!l. 5G At.1. 459 (new trial for a 
single error, in cxduding cumulative opinion 
in e\'idence); WI:? Holman v. Boston & 1\1. 
R. Co .. 7f} N. II. 49G. S·! At!. !}i9 (tl,is opinion 
shows t.hat no Court.. even ill the State once 
honorpd hy the trndition of th(' great Charles 
Doc. is t,,-day ad\'anced ('nough not to need 
self-scrut.iny for the present fault). 

l'\EW JElISEY: St. 1894. May 9, c. 103 (new 
trial is to he grant('d wl",re any .. manifest 
wrong or injury" has heen suffered); IS97. 
Kohl v. State. 59 N .• J. L. 445, :l7 At!. 73 
(murder; the trial jud~:e told the jury that 1\ 

que~tion was whether th('re was n motive. in 
particular. whether the deceased had any 
mone','; the defendant's mother, with whom 
the deceased lived, had said on the direct 
examination that the deceased show('d no 
large sums of mone\·. and on the cros.. ... exnmi
nation. that he hnd no mone\' but a dollar :, 

• 

wf!l'k; she was then allowed to he contradicted 
h·· n. who t<'5tified that she had eldcwhere said 
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the defendant had $800; this stutement. 
how!l\·er. it was ruled. not being precisely in
con~istent with her direct exumination. and 
not being avuilab!<, (u impeach the cruss-exam
ination where she had been made the e,;amin
er's own witness. was therefore inudmissible. 
and hence there was no evidence to ~how thut 
he had money. except this contradiction; 
"for thut reason ulon!'. the judgment. in my 
opinion. should be t(!\'ersed and n new trial 
granted"). Thi~ ruling apparently led to 
another statute. which made u further effort 
to control the judicial monomania (St. IStlS. 
c. 237. § 1:36) by udding that "110 judgment 
shnll be reversed ... for any error except 
such as shnll or may huve prejudiced the de
fendant in maintaining hid defence upon the 
merits." This statute seems to h:\\'e been 
followed by un improvement: 1!l04. State r. 
Simon. n N. J. L. 142. 58 Atl. 107. 

NEW Yo 11K : In this Stute there has heeD 
a vacillating progre~ towllrds Iibcrulism: 
St. IS55. e. a37 (a new trial mny be gtRntl'd 
if the appcllate court is satisfied .. that the 
verdict against the pridOner was against the 
weight of e\'idence or ngain,;t law. or thnt jus
tice requires a new trial"); lS58. Cnncemi v. 
People. 16 N. Y. 507 (new trial granted for un 
erroneous ruling on charncter-c\·idenc('. merely 
because it was .. cuiclllatt'd to mislead the jury 
as to the weight which the eyidenr.e should re
ceive"); 1873. Stokes l'. People. 53 N. Y. li4 
(the deceased'~ threats communicated wer(' ad
mitteri. but some threats uncommunicated were 
erroneously r('jected: a new trial was granted. 
although the ndmis~ion of the excluded evi
dence would simply have added to the number 
(If thrent.:! proved). 

A statute ngnin attempted to impose n more 
liberal rule. alld for a while something was 
achieved; nnd then the practice fell back into 
the old rut: C. Cr. P. 1881. § 542 (the Court 
sltnll "gh'e judgment 'I'oithout regard to tech
nical errors or defects. or to exceptions which 
do not affect the substantial rights of the par
ties "); 1896. Gray. J .. in People e. Hoch. 
150 N. Y. 299. 301. 44 N. E. 970 ("The spirit 
of this legislation. as is its letter. is that if the 
nccused hill! had a fair trial upon his accusation. 
and if this Court is satisfied thnt the con\iction 
is sufficiently supported by competent evi
dence. that con\iction shnll stand "): 1897, 
People~. Conroy. 153 N. Y. 174. 185.47 N. E. 
258 (preceding case approy('d): 1897. People 
v. Burgess. 153 N. Y. 561. 47 N. E. 889 (same) ; 
1897. People v. Strait. 15·1 N. Y. 165. 47 N. E. 
10UO ("That stutute [C. Cr. P. § 5421 is but 
little more than a codification of thu pre
viously established rule . . . ; n('ither that 
rule nor the stutut(> affects the wcll-cstuhli'hed 
principle that the rejection or competent. and 
material evidence. which i~ harmful to the de
(endant and eX('epted t.o. presents nn error re
quiring a re\'eri'a\' Such a ruling affects a 
• substantial right'. e\'en though the apfJ!'llatt. 

court. 'I'oith the rejected e\idence before it, 
would still come to the same conclusion reached 
by the jury; the defcndant has the right to 
insi~t thut material and legal eddence offered 
by him shall be received uud ~lIbDlitt:!d to the 
jUTY"); IS07. People 1'. Sutherland. 154 N. Y. 
345. 48 N. E. 510 (O·Brien. J .• concerning 
letters of a murdered paramour to show 
motive; .. It is impossible to say with any 
reason that the Tesult of the trinl should hnve 
been difrerent if the letters bad not been intro
duced at all. If they had been exduded by the 
court as immaterial. the l'llSe against the de
fendant would lH1\'e rt'mnint'd the snme, and 
there i5 nut the slightt'st ground for the bt'lief 
that the jury could or would have rendered 
uny other \'erdict "). 

I 11 civil cuses tbe COllTt promulgated an 
enlightened principle: 1900. Hindle~: r. Man
hnttt'n H. Co .• lS5 X. Y. aa5. is X. E. 276 
( .. If 110 reasonllble vit'w of all the e\'idence in 
the record \\'(Juld pt'rmit a ('onc\usion fa\'ornhle 
to the defendants on that. issue. it is clear that 
the erroneous ruling~ [of ndrnission for the 
plaintiffs], did no harm. and thut the judgment 
[for the plaintiffs] sllOuld be affirmed "). 

The \'adllati()l1~ were then rcsumt'd. In 
criminal cn~es (c.(J. 1!l0;. People ~. Bonier. 
179 ~. Y. 315. ;2 N. E. 226) the Court hnd ob
sen'ed the old rule that" a presumption of in
jury conciw>l'I'cly arises whenever it is apparent 
thnt the erroneous ruling may "arc affected the 
verdict"; yet in nn opinion filed on the "cry 
snme dn), (People r. Da\·t'Y. Xov. 15. 1904. 
17!l X. Y. 3·15. ;2 X. E. 244) the same Court 
nsst'rted thut .. it has hecome nne or the nc
cepted maxims of our jurisprudence that ap
pellate eourts will not he astute to find mere 
technical errors upon which to re\'erse judg
ments": in tht' Dan!;, case. the opinion docs 
not mal(e a pretence of consid('ring whether 
the comiction wns netually jU8t upon the e\i
denl'c: its own condl'mnation is furnished hy 
the language of the same Court. in an opinion 
\\Titlen by the \'Cry same judge. tiled onr month 
lntl'r (People !'. Himieri. ISO N. Y. lOa. 72 N. E. 
1002), and ruling the opposite wny upon almost 
predsely the same fnets (dted 1'osl. § 1157. 
n. 3). in which the proper ~riticism is mnde 
thnt .. to hold that n jur.\·. sitting in judgment 
in a case in\'ohing a human life. would he in
fluenced by such an incident to render a vcr
dlct not warranted by tlle e\·idence. would be 
an unjust imputation on the system." 

A tUTD for the good was then obsel'\'able: 
1908. People t'. Gillette. 191 N. Y. 107. 83 
N. E. 680 (murder): reaction followed: 1915. 
People r. Hisley. 214 N. Y. 75. 108 N. E. 200 
(forgery: in this case the whole Court falls 
bnck to the days of its most devoted technical" 

• 
ism; the new judge. Seabury. di5sents in a 
gallnnt but unsuccessful effort to hold the 
ground won in recent yenfs): 19)5. People 
r. Marendi. 213 N. Y. (;00, 107 N. E. 1058 
(reactiollary opinioll by Miller. J.); 1916. 
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People v. Swersky, 216 N. Y. 471. III N. E. 
212: 1916. People v. Watson. 216 N. Y. 565. 
111 N. E. 243. 1921. Peovle 11. Slover. 232 N. 
Y. 264. 133 N. E. 633 (murder: liberal test 
applied). 

NOinn CAROLINA; 1899. State v. Jefferson, 
125 N. C. 712, 34 S. E. 6·18 (a mob had almost 
lynched the accused. at the time of the arrest; 
but a new trial was awarded on the merest 
quibble of evidence. while conceding that the 
whole evidence "warranted c)nviction"): 
1904. State v. Parker, 134 N. C. 209. 46 S. E. 
511 (corroborating a child under ten in rape, by 
her prior statements: the judge's failure to 
charge as to the precise nature of the corrob
oration. though no request was made of him by 
defendant's counsel. and no objection taken, 
held ground for a new trial; a second trial 
also having been already ordered for a mere 
technicality; Clark. C. J .. diss.); 1921. State 
v. Mundy, 182 N. C. 907. llOS. E. 93 ("Courts 
do not now grant new trials for merely tech
nical objections, unless the error is of sufficient 
importance to justify a belief that if the error 
had not been committed the result. reasonably, 
would have been different "). 

NOIrflI D.~KOTA; 1910, State t'. Staber. 
20 N. D. 545. 129 N. W. 10·1 (different phras
ings considered). 

OHIO: St. 1911, p. 132. May 18, Gen. Code 
Ann. § 11364 (upon review of a judgment, the 
Court shall certify" whether or not in its opin
ion substantial justice has been done to the 
party complaining, as shown by the record of 
the proceedings and judgment under review" ; 
if certifying in the affirmative, all errors shall 
be "deemed not prejudicial to the party com
plaining", and judgment shall be affirmed, 
or modified" if in the opinion of such reviewing 
court a modification thereof wiII do more com
plete justice to the party complaining"); 1922, 
Burke t'. Stntc, Oh. ,135 N. E. 644 
(forgery). 

OKL.\H01H: 1912, Landon v. Morehead. 34 
Okl. 701, 126 Pae. 1027 (this is an extreme 
example of the sporting theory of litigation; 
a document being proved by copy, and the 
evidence of opponent's possession etc. being 
inadequate. an affida\;t filed after verdict and 
showing the needed fact. was held not to ob
viate a reversal; for" the making of this 
subsequent affidavit could not cure Ihe Courl'8 
error commit.ted at the trial"; thus the 
Supreme Court rules exactly as if it were a 
question of whist). 

But in criminal cases the Court of Criminal 
Appeal, under the leadership of (the lato) 
Presiding Justice Furman. the greatest Amer
ican criminal judge of the present generation, 
adopted an enlightened attitude. and promul
gated one of the soundest formulas; H.I12. 
Mitchell ~. State, 7 Ok!. Cr. 563, 124 Pac. 1112 
(" As the verdict rendered is the only one which 
eouId have been rendered by the jury, we 
cannot say that the appellant has been de-

prived of any Bubstantial right to his in
jury"): 1919. Wilson v. State. Okl. Cr. -, 
183 Pac. 613 (Re\·. L. § 6005, as to a mis
carriage of justice, applied to prevent a re
versal where .. the evidence abundantly sus
tains the verdict" and .. tho con,;ction was 
at all e\'ents inevitable "); 1919. Siebenaler v. 
State. 16 Okl. Cr. App. 576. 185 Pac. 448 
(" Where the legal evidence in a case shows 
conclusively that a defendant is guilty. and 
where the jury could not rationally arrive at 
any other conclusion. ordinarily. errors com
mitted .•. will not constitute grounds for 
reversal") . 

OREGON: Laws 1920, § 1626 (criminal 
cases; like Cal. P. C. § 1258); 1904. Carter 
v. Wakeman. 45 Or. 427, 78 Pac. 3G2 (" When 
it is manifest that an error has been committed, 
prejudice will be presumed "): 1917. State 1'. 

Morris, 83 Or. 429. 163 Pac. 567 (" the jury 
couId not ... reasonably have found" other
wise) . 

PENNSYLVANIA: 1908, Com. v. Cl\te, 220 
Pa. 138. 69 At!. 322 (judgment set aside solely 
because of a slight verbal inaccuracy in a 
charge on good character: "we cannot say no 
harm w:!s done appellant in this respect. al
though the case in other respects was tried ,,;th 
exemplary care, and the rulings of the learned 
judge were fair and impartial"; here the rules 
of the game must be obeyed strictly. on penalty 
of "tries over again "); 1921. Curtis 1'. Miller. 
269 Pa. 509. 112 Atl. 747 ("The e\;dence 
[rejected] wns merely cumulath'e, and, if 
admitted, would not have changed the re
sult "); 1915. Com. v. Vitale, 250 Pa. 548. 
95 Atl. 723 (murder; the old-fashioned tech
nical rule at its worst). 

PHILIPPINE ISL.: C. C. P. 1901. § 503 
C" No judgment shaH be reversed OIl formnl or 
technicnl grounds. or for such error ns has not 
prejudiced the renl rights of the excepting 
party"); 1908. Paez t'. Berengner, 8 P. 1. 
454; 1908. Chung !{jat t'. Lim Kio, 11 P. 1. 31. 

PORTO RIco: 1903, Pereda's Succession to. 
Rodrigues' Succession. 3 P. R. 345; 1904. 
People v. Bird. 5 P. R. 387; 1907, People 11. 

Rivera. 12 P. R. 386, 399; 190G, Horton V. 

Robert, 11 P. R. 168, 182; 1907. People v. 
Cancel. 13 P. R. 179, 187 (rape; the opinion 
takes the astounding view, as to erroneous 
charge on corroboration, that" although the 
error may have ken in favor of the accused, 
still a judgment based on such palpably er
roneous instruct.ions cannot be approved ") ; 
1910, People v. Espanol, 16 P. R. 203; 1912. 
People v. Calero. 18 P. R. 44. 50 (the rule in 
People V. Cleminson, III., supra, "meets our 
entire approbation "): 1917, People tI. Julia, 
25 P. R. 262. 277. 

RHODE ISLAND: One of the broadest and 
best statements of the rule is as follows: 
"Where the evidence is such that a new trial 
would be of no avail. it will be denied. although 
there may have been enor in the trial"; per 
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Stincss, C. J., in Clarke~. N. Y. N. H. &; H. R. 
Co., 26 R. I. 59, 58 At!. 245. 

SOUTH CAROLINA: 1839, State v. Ford, 3 
Strobh. 1)28 (Earle, J., dissents as to the pro
priety of admitting certain evidence, but agrees 
to dismiss the motion for a new trial: for" in 
such a case as this, where the prisoner's guilt 
is very manifest ..• I think it would ex
hibit unnecessary squeamishness to say he 
has not been legally convicted on abundant 
evidence "); 1906, State ~. Rowell, 75 S. C. 
494, 56 S. E. 23 (murder; out of twelve errors 
only one was sustained, and that was a quibble 
over the trial judge's wording of his instruction 
as to self-defence; for this alone a new trial 
was ordered, though the jury had only con
demned him to five years' imprisonment for 
manslaughter on facts which made this a paltry 
penalty). 

SOUTH DAKOTA: 1904, Fowler 11. 10\\'a Land 
Co., 18 S. D. 131, 99 N. W. 1095 (" Where 
there is sufficient evidence to sustain the judg
ment, independently of the evidence objected 
to and admitted, the admission of such evi
dence does not constitute reversible error"). 

TENNESSEE: Shannon's Code 1916, § 6351 
(no judgment shall be reversed "unless for 
errors which affect the merits of the judg
ment "); § 6351 a 1 (no judgment shall be set 
aside for errors in rulings on mridence, etc., 
unless "after an examination of the entire 
record in the case it appears that the error com
plained of has affected the results of the trial"). 
The following phrasing of the rule, under 
Tenn. Code, § 6351, would be the ideal one, 
if the last two clauses were omitted: 1904, 
Pennsylvania R. Co. 11. Naive, 112 Tenn. 239, 
79 S. W. 124 (Neil, J.: "The rule has been 
laid down by this Court t11at there can be no 
reversal for error in the charge of the Court 
below, where we can clearly see that a correct 
result was reached by the jury, and that an 
other trial with a proper charge could not 
change that result. The same rule must 
obtain where evidence was improperly exciuded 
in the Court below, if it be perfectly apparent 
to this Court that the result was the correct 
one, that the excluded e\-idence could not have 
changed the result, and that upon a new trial 
. . • the jury could not fail to reach the same 
conclusion "); 1918, Frank ~. Wright, 140 
Tenn. 535, 205 S. W.434 (personnl injury). 

TEXAS: 1906, Chancey v. State, 50 Tex. 
Cr. 85, 96 S. W. 12 (the judge remarked, ex
cluding evidence of a witness' intoxication, 
that if he was drunk his testimon)' "would not 
amount to much"; it was held that this might 
apply to the defendant, who was also drunk, 
and on this ground alone the judgment was set 
aside I); 1905, Watkins L. M. Co. 11. Campbell, 
98 Tex. 372, 84 S. W. 424 (re\'ersed for a single 
error in admitting cumulative evidence; the 
same pitiable' non possumus' recurs, "It can
not be known that the jury was not influ
enced, etc."). 

UTAH: The following series of rnlings in 
this State is commended to the judgment of 
the profession: 1905, State ~. Shockley, 29 
Utah 25. 80 Pac. 865 (this is perhaps the most 
glaring example of our modern failures of jus
tice to be found in the records of a decade; 
the defendant, who had in July, 1903, three 
times robbed street cars in Salt Lake City, 
was charged with murder of two passengers 
in a fourth attempted robbery of a car in ,Jan
uary, 1904; the defendant took the stand and 
confessed all the facts, endeavoring to make 
exculpation by declaring that he had only in
tended .. to try to hit his arm"; the verdict 
was re\'ersed by the majority, solely on two 
erroncous rulings of e\-idence, first, because 
the claim of witness' prh-ilege was required 
to be made by the defendant himself and not 
his counsel, and secondly, because of im
proper cross-examination to past misconduct; 
not only were the trial Court's rulings easily 
supportable on orthodox principles, but the 
Supreme Court majority opinion gave not 
even one word's consideration to the question 
whether the alleged errors should have affected 
the verdict; on a perusal of the testimony of 
the defendant. full of the self-justifying ethics 
of a reckless desperado, it is hard to say whether 
one is more aghast at the cold-bloodedness of 
the robber in taking the lives of his innocent 
victims, or the cold-bloodedness of the Supreme 
Court in mechanically grinding out a reversal 
without a regard to the demands of justice); 
1910, State 1'. Vance, 38 Utah I, 110 Pac. 434 
(strict muzzling rule here applied, to limit 
cross-examination to matters testified to on 
the direct examination; the Shockley case ra
\-iewcd and approved); 1911, State r. Thorne, 
39 Utah 208, 117 Pac. 58 (another "cold
blooded" case; the defendant was charged 
with murder while burglarizing; he fully ad
mitted the burglary and the killing and even 
by his own story the most to be said for him 
was that while the deceased. the owner of the 
store. was hacking away with his hands up as 
commanded, the defendant "poked" or 
"punched" him in the ribs, and the gun" went 
off", and that he did not intend to kill the man; 
the Court's opinion expressly concedes that 
"upon the undisputed e\-idenee in the case he 
is shown guil t~· of murder in the first degree", 
but reverses the judgment because, partly, 
of an erroneous cross-examination of the ac
cused to former crimes (which crimes we here 
may believe to have been committed, inas
much as the defendant did not deny them but 
claimed the prh-ilege against self-crimination) ; 
and since this cross-examination "had a tend
ency" to deter the jury from the recommenda
tion to life imprisonment which they might 
have made, hence the reversal; the result then 
is that a profe5l!ionai thug who came to a 
peaceable citizen's store to rob the till. and on 
the citizen's submission meanly killed him, 
was strictly protected by the Court because 
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§ 21 PROCEDURE OF ADMISSIBILITY [CHAP. II 

The rules of Evidence are not arbitrary. They are not in themselves 
mere instruments of stratagem for the bar and of logical exercitation for the 
judiciary. As a whole and as a system, they are founded on rational purposes 
and practical experience. They are always reasoned, and usually reasonable. 
They have a right to exist, but not to be abused. As a system and as indi
vidual rules, they must be judged by themselves, and not by the improper con
sequences which the law of new trials has often caused to be attributed to their 
enforcement. That they have often seemed technical and inconsistent is 
due chiefly to the habit of ignoring the study of their reasons, which never
theless (as the ensuing pages attempt to exhibit) have been at all times copi
ously vouchsafed by the judges. That they are often difficult to apply is 
clue mainly to their inherent nature, to the possible applicability of scores 
of rules of exclusion at one and the same moment to one and the same offer of 
evidence. That they have in many respects been unpractical and unnecessary 

the jury mioht have recommended him to mercy. 
but the interests of the peaceable citizen and 
his bereaved familY, to whom the thug showed 
no mercy, were not regarded as at all affect
ing criminal law administration); 1912, State 
11. Romeo, 42 Utnh 46, 128 Pac. 530 (in this 
opinion, the attitude toward the present ques
tion showed a change; the case was another 
one of brutal and cruel murder with robbery; 
there was an error in the phraseology of the 
trial judg(>'s eh[lrge upon the jury's power to 
recommend less than the death penalty; the 
opinion terms the error "more technical than 
substantial", nnd proceeds: "A charge with 
the objectionable features eliminated would 
not have produced a different result "); 1916. 
State 11. Cluff, 48 Utah 102. 158 Pac. 701 
(aduitery; Compo L. 1907, § 4975. as amended 
by St. 1915. e. l1:{, applied): 1921, State v. 
Nell, Utah ,202 Pac. 7 (murder; .. in this 
jurisdiction. prewmption of prejudice from 
error doe3 not obtain "). 

VER.'dONT: 1897. Cutler ~. Skeels, 69 Vt. 
154. 37 Atl. 228 (eighteen exceptions; a nflW 
trial granted simply because the plaintiff's 
counsel in his address said that ho knew his 
clients to be of good reputation and tl1[1t this 
was the best kind of evidence for them); 1908, 
Holman 11. Edson, 81 Vt. 49, 69 Atl. H3 ("1111 
improper answer by a witness to a proper Ques
tion is not ground of error if given without 
fault of the Court or examining counsel ", 
and when a party is the witness, "fault" is 
presumed: here i~ the perverted notion that a 
trial is to be had over again as a .. penalty" for a 
"fault", jUst as a misdeal in card6 vitiates 
the hand; here a new trinl was granted solely 
berause the plaintiff when testifying made aile 
answer based on hearsay); 1920, State v. Wil
liams, Vt. , III Atl. 701 ("under our pres
ent practice the burden is upon the excepting 
pfl.rty to show that he has been prejudiced 
by the alleged error"). 

ment or decree shnll he arrested or reversed 
.•. for any error committed on the trial 
where it plainly appears from the record and 
the evidence given at the trial that the parties 
have had a fair trial on the merits and substan
tial justice has been reached "). 

W A.'!HI!I1GTO~: 1912, State I). Stone. 66 
Wash. 625, 120 Pac. 76 (a \'icious instance of 
the party being entitled to exact an observance 
of the minutest rules of the game, regardless 
of his guilt); 1919, State v. Herwitz, lOll Wash. 
153, IS6 Pac. 290 (excessi\'e technicality in 
reversing because of the trial judges reference 
to a witness' credibility). 

WEST VIRGINIA: 1905, Tucl(cr 11. Colonial 
F. Ins. Co .• 58 W. Va. 30. 51 S. E. 86 (" If it 
appear to the Court on the whole matter that 
the verdict ought to be affirmed", no new trial 
will be granted); 1920. State 11. Miller, 85 
W. Va. 326, 102 S. E. 303; (sound rule). 

WISCONRIN: 1874, Cole, J., in Schaser 11. 
Stat~. 36 Wis. 434 (" It may be shown by the 
mu"t irrefragable proof that the defendant is 
guilty of the offence charged against him; but 
thi:! does not justify the violation of wel\-settled 
rules of evidence in order to secure his con
viction ") ; 1917, Hommel v. Badger State 
lnv. Co., 106 Wis. 235,165 N. W. 20 (applying 
State § 3072 m) ; WI!). Beel t'. Milwaukee E. R. 
& L. Co., IG9 Wis. 408, 172 N. W. 791 (apply
ing St. Ifl17, § 3072 711, in a liberal opinion by 
Vinje, J.); 1920, State v. Barber, _. Wis. , 
179 N. W. 798 ("the defendant is entitled to 
have not only a fair. but a lell:al trial, and to 
have the question of his guilt or innocence 
determined upon evidence legally admissible to 
o~t:lbli5h it"; that is the fal\acy, viz., that 
the defendant is "entitled" to it; a party is 
not entitled to any rule of procedure); 1921, 
Behnke 11. Kroening, 174 Wis. 224. 182 N. W. 
837 (" the competent evidence ful\y sustains 
the Court's findings on this subiect, and hence 
an erroneous admission of these conversations 

VIRGINIA: Code 1919, § 6331 (" No iudg- was in no way prejudicial error"). 
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§§ 9-23J NEW TRIAL FOR ERROR § 21 

has been largely due to the occas:')nal anachronous survival of rules which 
had arisen in a former epoch and had ceased to correspond to the new commer
cial and moral conditions, such as the rule for :J.ttesting witnesses and the 
rule for disqualification by interest. But that the~' have gained, in great 
extent, the stigma of instruments of quibbling, chicane, and injustice, is due to 
other and extrinsic circumstances, and chiefl~' to the law of new trials. Like a 
false and artificial incubus that spirit of darkness which visits and consorts 
with one against his will-- the law of new trials has associated its reproach 
with the luw of Evidence. But this identity mllst be constantly repudiated, in 
our thought of the rules of Evidence. We may then be satisfied to respect 
and preserve those rules for whatever is good in them; and we shall be the 
better able to perceive the extent of that good . 

. Just as English legislators, after yielding to the twenty years' pleading of 
Romilly, discovered after all that the enjo~'ment of the right of property in 
chattels could survive, without the fancied protection of the death-penalty 
for larceny, so we shall some day awake to be convinced that a system of 
necessary rules of Evidence can exist and be obeyed, without affixing indis
criminately to every contravention of them the monstrous penalty of a new 
trial. 

• 

• 
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§24 BOOK I (CHAP. III 

PART I 

RELEVANCY 

• • 

INTRODUCTORY: GENERAL THEORY OF 

CHAPTER III. 

1. Kinds of Evidentiary Facts. 

§ 24. Classification of Evidentiary Facts : 
Real Evidence, or Autoptic Proference, 
discriminated. 

§ 25. Circumstantial and Testimonial 
Evidence, discriminated. 

§ 26. Relative Value of the two Classes. 

2. General Considerations affectinlr 
Relevancy. 

§ 27. (1) Practical Necessities of Legal 
Controversy in !;eneral. 

§ 28. (2) Judge and Jury as a Tribunal; 
Relevancy, as distinguished from Minimum 
Probative Value. 

§ 29. Same: Relevancy, as distinguished 
from Weight or Proof. 

§ 29 a. Same: Irrelevancy and Practical 
Inconvenience, distinguished. 

3. Modes of Inference and Types of 
Argument. 

• 
§ 30. Form of Argument is Inductive. 
§ 31. Practical Requirements of the 

Argument. 
§ 32. Same: (1) with reference to the 

Proponent of Evidence. 
§ 33. Same: Occasionai subordinate 

tests; Method of Agreement and Method 
of Difference. 

§ 34. Same: (2) with reference to the 
Opponent. 

§ 35. Same: Occasional subordinate 
forms. 

§ 36. Summary. 

1. Kinds of Evidentiary Facts 

§ 24. Classification of Evidentiary Facts; Real Evidence, or Autoptic Profer· 
ence, discriminated. There are two possible modes of proceeding for the pur· 
pose of producing persuasion on the part of the tribunal as to the Proposition 
at issue. The first is by the presentation of the thing itself as to which per· 
suasion is desired. The second is the presentation of some independent fact 
by inference from which the persuasion is to be produced. Instances of the 
first are the production of a blood·stained knife; the exhibition of an injured 
limb; the viewing of premises by the jury; the production of a document. 
The second falls further into two classes, according as the basis of inference is 
(a) the a3sertion of a human being as to the existence of the thing in issue, or 
(b) any other fact; the one is termed Testimonial or Direct Evidence, the other 
Circumstantial or Indirect Evidence. 
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§§ 24-36] THEORY OF RELEVANCY §24: 

Autoptic Proference. The first mode above mentioned has been termed 
Immediate or Direct Real Evidence.1 "Thus," says l\Ir. Best,2 " where an 
offence or contempt is committed in presence of a tribunal, it has direct real 
evidence of the fact. So formerly, on an appeal of mayhem, the court would 
in some cases inspect the wound, in order to see whether it were a mayhem or 
not. . .. Immediate Real Evidence is where the thing which is the source of 
the evidence is present to the senses of the tribunal." A preferable term is Au
toptic Proference; 3 this avoids the fallac.}: of attributing an eddential quality 
to that which is in fact nothing more nor less than the thing itself. With 
reference to this mode of producing persuasion no question of relevancy arises. 
'Res ipsa loquitur.' The thing proves or disproves itself. !\o logical process 
is employed; only an act of sensible apprehension occurs, apprehension of 
the existence or non-existence of the thing as alleged. Bringing a knife into 
Court is in strictness not giving evidence of the knife's existence. It is a mode 
of enabling the Court to reach a conviction of the existence of the knife, and is 
in that sense a means of producing persuasion, yet it is not giving evidence in 
the sense that it is asking the Court to perform a process of inference,4 and it 
therefore gives rise to no questions of relevancy.5 There is direct apprehension 
and conviction as to the truth or falsity of the desired proposition . 
. Though the classes of things that can become the subject of Autoptic 
Proference are few, yet within those classes its use is common. Jury views of 

I land, the production of movables associated with a crime, the exhibition of 
personal injuries, and, most of all, the perusal of documents, are the usual in-

t stances of its employment. Though a document is generally evidential only 
/ as being the assertion of its writer, yet when it becomes desirable and allo\vable 

to prove the terms of the assertion (i.e. when its existence becomes in itself a 
proposition), it is obvious that we must either have some one tell about its 
contents, which would be using testimonial evidence, or must infer its exist
ence circumstantially from some other fact, or produce the document itself 
for inspection, which would be Autoptic Proference. 

Furthermore, though no question of Relevancy can arise with reference to 
Autoptic Proference, .}'et there may be and are special rules for safeguard
ing its employment and preventing its dangers. These auxiliary rules are 
examined under that subject (post, §§ 1157-11(8). Moreover, though Hele
vancy is not involved in Autoptic Proference, yet there are in other connec
tions certain questions of relevancy which commonly arise when it is em-

§ 2'. 1 Mr. Bentham, in his Treatise on 
JUdicial Evidence (tr. Dumont, London, 1825), 
p. 12, uEed "real evidence" to mean the in
ferences from a 'res'; this of course is a dif
ferent usage. 

• Chamberlayne's Best on Evidence. 1893, 
§§ 196, 197. 

S TIIC propriety n! these various terms is 
further examined in dealing with that mode of 
proof, post, § 1150. 

• It migh t be said tha t the Court is to use 
the fact of its sense-perception as a basis of in
ference to a judgment; but this is a distinction 
of psychology which cannot be accepted in the 
law of Evidence, because practically the Court 
recognizes Ilone such and takes the results of 
its senses as immediate and full knowledge. 

& Of course. the knife might become the 
source of an inference. e.g. as to the nature of a 
wound; but in that aspect it is merely circum
stan tiaI cvidcnce. 
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§24 THEORY OF RELEVM~CY [CHAP. III 

ployed. Some of these are, (a) Whethcr it is permissible to infer from voice, 
features, and other outward appearances, to inward qualities; this is a ques
tion of the relevancy of the former to the latter; the outward appearances 
are the only things autoptically presented; (b) Whether a jury may infer the 
race of a person from his skin-color or his hair, or may infer paternity from 
resemblance, and the like; these again are questions of relevancy, for the real 
question is whether we have a right to assume the physiological generalization 
that a peculiarity of features is an indication of race or of relationship; 
(c) Whether models, photographs, etc., may be exhibited; this involves usually 
the inquiry whether they arc substantially correct reproductions of the orig
inal, and concerns the principle of testimonial trustworthiness. Still further, 
certain of thc Auxiliary Hules and of the rules of Extrinsic Policy may be in
volved; for examplc, (rJ) Wherher an accuscd person or a plaintiff in a .suit for 
bodily injuries may be compclled to exhibit his person or submit to tests; 
(e) Whether the exhibition of certain things should be forbidden when it in
volves indecencies or thc likelihood of unduly exciting prejudice; (j) Whether 
at a jury's "icw the hearsa;-,.· rule has been violated by the reception of unsworn 
testimony. These are some of the instances in which Autoptic Profereuce is 
employed, and yet the rule involved is but an instance of some general pri~ciple 
belonging in another place.6 J 

§ 25. Distinction between Circumstantial and Testimonial Evidence. Aside 
from Autoptic Proference, then, all evidence .ffil!st involve an inference from 
some Fact to the Proposition to be proved. 

The kinds of inferences, with regard to the material taken as their subject, 
fall naturally into two great classes; or, rather, a single special class of evi
dentiary facts separates itself from the mass and calL~ for a distinct treatment, 
attended as it is with uniform and peculiar qu.alities, afi'ecting its prob~tive 
features and long recognizecriu'experien-ce-li:iid acknowiedged by jurists. ,This 
sije-Ci:ilclass of facts is the assertions of hUI~Ulll .. b_eiugs.regardeda.s 'ilie])asis,of , 
inference to the proPQsitions,assett~·d·.oY:~them. This may be called ~ti
nl"oriialE:vide.u.ce; 1 irect Evidence is an alternative term sanctioned by 
il~age, "tilOugh n~t so sabs ac ory In theory. All remaining facts form a class 
known as Circumstantial Evidence. 

The distinction has been thus stated: 
1824, ~Ir. T/zomas Starkie, Evidence, I, 13: "'Where knowledge cannot be acquired by 

means of actual and personal observation, there are but two modes by which the exis
• These various principles arc considered writings under scale and other writings 

in detail, post, §§ 1151-1168. without scale •.•. which are called evi-
§ as. 1 The word "evidence" was until dences.· instrumenta'; but in a larger sense 

the middle of the 1700s used distinctively of it containeth a!so 'testimonia'. the testimony 
testimonial evidence. cireumstautinl evi- of witncsses, Ilnd other proofcs to be produced 
denee being either not reckon cd with or else and given to a jury for the finding of any issue 
conceivcd of under the term" presumptions" ; betweene the parties. And it is called evi
hence. in the trials of that period" an evidcnce" de nee. because thereby the point in issue is to 
is used to mean "a witness": 1628. Coke upon be mnde evident to the jury"); 1746, Lord 
Littleton, 282 b; (" Evidence. 'evidentin': Lovat's Trial, 18 How. St. Tr. 798: 1754, Can
This word in legall understanding doth not ning's Trial, 19 How. St. Tr. 478. 488, 514, 
only containe matter of record, ... and 580. 
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§§ 24-36] CIRCUMSTANTBL AND TESTIMONIAL Ev1DE.t~CE § 25 

ence of a bygone fact can be ascertained: 1st, By inCgrml!tlim,derived cithcr immedi,ately 
or medh:t.e~yJ~~~,j:hQ§.I,Uyh9.P!lg"l\c!!l!!Lk.n,~~:!£~g'£_2L.!!te fa!'t'; ''Or, 2"aly ;'l)~'means' of 
iruereiices, or. ,conclusions drawn' from other facts connectei-l'.:i\ith..lh.e..p.I,in,c;ipal,fact,:which 
c!)l1 be s!:!.§,~ientIy,established, In the first case, the inference is founded on a principle 
of faith" in human veracity sanr.tioned by experience. In the second, the conclusion is 
one derived by the aids of experience and reasun frum the connectiun between the facts 
which are known and that which is unknown. In each case the inference is made by 
virtue of previous experience of the connection between the known and the disputed facts, 

• 
although the grounds of such inferencc in the twu cases matcrially differ." 

1872, Sir J. F. STEPIIE!o<, Indian Evidence Act, 38: "It will be found upon examina
tion that inferences empluyed in judicial inquiries fall under two heads: -

(1) Inferences from an assertion, whether oral 01" documentary, to the truth of the 
matter asserted; 

(2) Inferences from facts, which upon the strength of assertions are bclie\'ed to exist,2 
to facts of which thc existence has not becn so asserted, 

, .. This is the distinction usually expressed by saying that all c\'idence is either 
direct or circumstantial. . .. The truth is that each' inference dcpcnds upon precisely 
the same general theory ... , The judge hears with his own ears the statements of the 
witnesses and sccs with his own e~'cs the documents produced in court. His task is to 
infer from what he thus sees and hears the existence of facts which he neither sees nor 
hears." 

1873, GILPI!o<, C. J., in Slale v. Carler, 1 Houst. Cr. C. ·102, 410: "As a matter of 
course, and from necessity, all judif'ial evidence must be either direct or circumstantial. 
When we speak of a fact as established b~' direct or positive evidence, we mean that it 
has been testified to by witnesses as having come under the cognizance of their senses, 
and of the truth of which there seem:" to he no reasonable doubt or guestion; and when 
we speak of a fact as established by circumstantial evidence, we mean that the existence 
of it is fairly and reRsonably to be inferred from other futts pro\"Cd in the case." 

The special tests of this distinction and the peculiar results which follow 
from the segregation of assertive or Testimonial E\"idence will be examined 
under that topic (post, § 1Z5)., -It is here necessary merely to call attention to the general nature and limits 
of the class first to be considered Circumstantial Eyidence. The term 
"circumstantial" is unfortunately but inevitably fixed upon us.3 It must 
suffice here to take note that this class embraces all offered evidentiary facts 
not being assertions from which the truth of the matter asserted is desired to be 

: This, as will be seen. is too narrow; for 
the tribunal ma.y learn the fact of its own 
knowledge, as by a jury's view or by judicial 
notice . 

• An earlier term for this class was "pre
sumptive evidence." The distinction between 
.. presumption" in the sense of a. mere circum
stAntial inference and in the sense of a rule of 
procedure affecting the duty of proof is dealt 
with elsewhere under Presumptions (p08t. 
§ 2490). It may be noted here that the term 
is often met with in the sense of .. inference". 
as :.pplied to the probative value of ordinary 
circumstantial evidence. and as distinguishing 
it from tel!timonial e\-idence: 1810, Boyle. C. J .• 

in Davis t'. Curry. 2 Bibb Ky. 239 (" Evidence. 
whether written or oral. is either positive or 
presumptive. Positive evidence is the direct 
proof of the fact or point in issue; presumptive 
evidence consists in the proof of some other 
fact or facts from which the point in issue may 
be inferred "); 1873. Gilpin, C. J .. in StAte " . 
Carter. 1 Houst. Cr. C. Del. 402. 411 ("When 
the existence of the principal facts is deduced 
inferentially by a prncess of sound reasoning 
from facts or circumstances proved and estab
lished in the case, it is termed presumptive 
evidence"; and he later uses the phrase .. cir
cumstantial or presumptive evidence"), 
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§ 25 THEORY OF RELEVANCY [COAl'. III 

inferred. The doubtful instances lying on the line between the two classes 
may be examined in connection with the assertive or testimonial class (post, 
§ 475). 

In the grouping of Circumstantial Evidence, difficulty has arisen from not 
keeping in mind that most circumstantial evidentiary facts must ultimately 
in turn become themselves a Proposition 4 and be proved by "direct" evi
dence, and also from confining the latter term to assertions of some main fact 
in issue. For example, the finding of a bloody knife upon the accused after 
a secret killing is a circumstance from which an important inference may be 
drawn; yet this fact of the finding must be proved by some person's asser
tion; here the special rules of assertive or testimonial evidence must be ap
plied in receiving the assertion, and the ordinary rules of circumstantial rele
vanc~' in receiving the fact of finding, assuming it as proved by the assertion. 
But this mixture of both kinds is not necessary and inevitable. At one ex
treme, as in a jur.y's view of a corpse or in a matter of jUdicial notice, we may 
have a circulllstance gh'en us as the basis of inference without the intervention 
of an assertion. At the other extremc we may have assertions, as of the sign
ing of a deed or of the perceivcd felonious abstraction of a bank-note, directly 
positing the main proposition of the pleadings, and needing no intervening 
inference, except frOID the fact of the assertion. But between these extremes 
lies the mass of ordinary evidence, for which at least two distinct steps of 
inference are required. ' the inference from the fact of an assertion to the 
matter asserted, and then the inferenCE! from the matter asserted to another 
mattei', :Moreover, just as we may need even two or three inferences of the 
lattel' sort before reaching a main proposition of the pleadings, so (as in using 
hearsay) we may often need to use two inferences from assertions, first from 
one assertion on the stand to the fact of the making of the extra-judicial as
sertion, and then from the latter to the truth of the matter asserted by it. 

Using P to represent the Proposition to be proved, T to represent a testi
monial assertion, and 0 to represent a circumstance, the following chart will 
illustrate the analysis of a typical mass of evidence for any Proposition what-
ever: 

T, » C 

'1": ) c. 
.... 

'T":". --»-> c --_)0 C ---~» P 
, -

, 
• 

T' ')0 T 

, 

Now, so far as the principles of relevancy are concerned, it is apparent that 
i,t does not matter how we have come to our knowledge of. these so-called "cir-

• For the diJtinction between a Proposition and an Evidentiary Fact. SI..'e ante. § 2. 
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§§ 24-36) CIRCUMSTANTIAL A.ND TESTIMONIAL EVIDENCE § 25 
• 

cumstances," ·i.e. things not assertions, whether we get at them through 
believing assertions, or otherwise; what matters is the nature of the par
ticular evidentiary fact in hand, whether it is assertive or circumstantial. 
In dealing with the probative value of the circumstantial class, we are to 
take tlle alleged circumstantial (or non-assertive) fact as assumedly proved, 
and thell. detel'mine its relevancy. I t is immaterial whether it has itself to 
be proved by tcstimony (as ordinarily) or by another circumstance (as often) 
or by the tribunal's use of its own senses or existing knowledge (as occasion
ally). • 

§ 26. Relative Value of the two Classes. The rules of Admissibility have 
nothing to say concerning the weight of eddence when once admitted. The 
relative weight of circumstantial and testimonial evidence, therefore, does not 
present itself in this place. l Indeed, it can be said that there are no rules, 

• 

in our system of Evidence, prescribing for the jury the precise effect of any 
general or special class of evidence. So far as logic and psychology assist us, 
their conclusions show that it is out of the question to make a general asser
tion ascribing greater weight to one class or to the other. The probative eITect 
of one or more pieces of either sort of evidence depends upon considerations 
too complex. Science can onl~' point out that each class has its special dangers 
and its special advantages. 

But the question has long been discussed, within and without the pro
fession, whether circumstantial or testimonial evidence is relativeh' the more ,. 

persuasive; 2 and, rather to eradicate possible : a priori' misconceptions than 
to declare all~' positive rule of Imv, the judicial utterances have often dealt 
with this question: 

1838, 1\1\ •• Willia.m Wills, Circumstantial Evidence. 26: "The best writers, ancient and 
modern, on the subjcct of c\'idenee, have concurred in treating circumstantial as inferior 
in cogency and effect to dircct evidence; a conclusion which seems to follow necessarily 
from the Yery nature of the difl'crent kind of evidence. But language of a directly con~ 

§ :1.6. 1 For a systematic and detailed sur
yey of the considerations affecting weight of 
testimony. sec the following: Jeremy Bentham, 
Rationule of .Judicial E\'idencl'. b. IX. pt. VI. 
c. X (Bowring'S cd. vol. VII. p. 563); Charle~ 
C. Moore. A Treatise on Facts. or the Weight 
and Value of E\'idence (WOS). 

The whole subject is dealt with in n compi
lation by the present author. entitled The 
Principles of Judicial Proof. ns gh'en by Logic. 
Psychology. and General Experience. and 
illustrated ill Judicial Trials (W13). 

t The following anecdote illustrates the con
ventional prejudice: 1916. L. Esarey and E. V. 
Shockley. cds.. COUl'ts and Lawyers of In
diana (Vol. I. p. 119). "[In the trial courts 
of earl~' Indiana] the following case of circum
stantial eyidence is culled from the same 
• Sketches' as the others. It happened in 
Judge Egglest.on's court. presided over. how
o\'er. by the assuciates. The case was for 

five dollars dnmages for killing a dog. The 
plaintiff ti!stified that he snw the defendant 
pick up his rifi~. rUII across a h}t. rest it on a 
fence. saw a flash. heard the report. saw the 
dog fnll. went up to him. and saw the bullet 
hole just behind his front leg. The evidence 
Beemed conclusivc. All nppeared lost. but the 
defendant's attorncy was not disconC'erted. 
He kne'.\' the associat~s had just been reading 
a new law book. Philipp's E,;dence. which 
cautioned judges against the pitfalls of circum
stantial evidence. He therefore recalled the 
witness. hnd him repeat his evidence and ended 
by asking him if he saw the bullet hit the dog. 
When the \\;tnesd refused to testify to the fact. 
the law:'er casually observed to the court. 
• A cnse of mero circumstantial evidence'. and 
rested his cause. After due deliberation. the 
court announccd •• This is a plain case of cir
cumstantinl evidence. judgment for the de
fendant .... 
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trary import has been so often used of late, by authorities of no mean note, as to have 
become almost proverbial. 

"It has been said that 'circumstanccs are inflexible proofs; that "itnesses may be mis
taken or corrupted, but things can be neither.' 'Circumstances,' says Paley, 'cannot 
lie.' It is astonishing that sophisms like these should have passed current without ani
madversion. The 'circumstances' are assumed to be in every case established, beyond 
the possibility of mistake; and it is implied, that a circumstance established to be true, 
possesse~ some mysterious force peculiar to facts of a certain class. Now, a circumstance 

• 

is neither more or less than a minor fact, ane! it may be admitted of alI facts, that they 
cannot lie; for a fact cannot at the same time cxist and not exist: so that in truth the doc
trine is merely the expression of a truism, that a fact is a fact. It may ulso be admitted 
that 'circumstances are inflell.;ble proofs', but assuredly of nothing more than of their 
own existence: so that this asscrtion is only a repetition of the same truism in different 
terms. It seems also to have been overlooked that cireumstances and facts of every kind 
must be proved b;V human testimony; that although 'circumstances cannot lie', the narra
tors of thcm may; and that, like witnesses of alI other facts, they may bc biased or mis
taken. So far then, circumstantial possesses 110 advantage over direct evidence. 

"A distinguished statesman and orator has advanced in unqualified terms the proposi
tion, supported. he alleges, by the learned, that 'when circumstantial proof is in its great
est perfection, that is, when it is most abundant in circumstances, it is much superior to 
positive proof.' Paley has said, with more caution, that 'a concurrence of well authenti
cated circumstances composes a stronger ground of assurancc than positive testimony, 
unconfirmcd by circumstanccs, usually affords.' Mr. Baron Legge, upon the trial of 
Mary B1andy for the murder of hcr father by poison, told the jury that where 'a vio
lent presumption necessarily arises from circumstance;:;, they are more com'incing and 
satisfactory than any other kind of cvidence, bccause facts cannot lie.' :Mr. Justice 
Buller, in his charge to thc jury in Captain Donellan's casc, dcclarcd, 'that a presump
tion which neressarily arises from circumstances is very often more convincing and more 
satisfactory than any othcr kind of evidence, bec:msc it is not within the reach and com
pass of human abilities to im'ent It train of circumstances which shall be so connected to
gcther as to amount to a proof of guilt, without affording opportunities of contradicting 
a great part if not all of tho;;e circulllstances.' 

"It is obvious that thc doctrine laid down in these sevcral passages is propounded in 
language which not only does riot accuratcly state the question, but implies a fallacy, and 
that extreme cascs the strongest ones of circulllstantial, and the wcakest of positive evi
dence have been selectcd for the illustration and support of a general position. 'A 
presumption which necessarily arises from circumstances', cannot admit of dispute, and 
requires no corroboration; but then it cannot in fairness be contrasted with and opposed 
to positive testimony, unless of a nature equally cogent and infalliblc. If evidence be so 
strong as necessarily to produce certainty and conviction, it matters not by what kind of 
evidence thc effect is produced; and the intensity of thc proof must he precisely the same, 
whether the evidence be direct or circumstantial. It is not intended to deny that circum
stantial evidcnce affords a safe and satisfactory ground of assurance and belief; nor that 
in many individual instances it may be superior in proving power to other individual 
cascs of proof by direct evidence. But a judgment based upon circumstantial evidence 
cannot in any case be morc satisfactory than when the same result is produced by direct 
evidence, free from suspicion of bias or mistake . 

"Perhaps no single circumstance has been so often considered as certain and unequiv
ocal in its effect, as the anno-domini water-mark usually contained in the fabric of writ
ing-paper, and in many instanccs it has led to the exposurc of fraud in the propounding of 
forged as genuine instruments. But it is beyond any doubt (and several instances of the 
kind have recently oceurred) that issues of paper have taken place bearing the water-mark 
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of the year succeeding that of its distribution, a striking exemplification of the faIJacy 
of some of the arguments which have been remarked upon. How often has it been itcr
ated in such cases, that circumstances are inflexible facts, and facts cannot lie! 

"The proper effect of circumstantial, as comparcd with direct evidence, was thus more 
accurately stated by Lord Chief Baron Macdonald. • When circumstances connect them
-,elves closely with each other, when they form a large and strong body, so as to carry con
"iction to the minds of a jury, it may be proof of a more satisfactory sort than that which 
is direct. In some lamentable instances it has hecn known that a short story has been 
got by heart, by two or three witnesses; they have been consistent with themselves, they 
have been consistent with each other, swearing positively to a fact, which fact has turned 
out afterwards not to be true. It is almost impossible for a variety of witnesses, speaking 
to a variety of circumstances, so to concert a story, as to impose upon a jury by a fabrica
tion of that sort, so that where it is cogent, strong, and powerful, where the witnesses do 
not contradict each other, or do not contradict themselvcs, it may be evidence more satis
factory than even direct e\;dence; and there are more instances than one where that has 
been the case.' In another case the same learned judge said. 'where the proof arises from 
a number of circumstances, which we cannot conceive to be fraudulently brought togeiher 
to bear upon one point, that is less fallible than under some circumstances direct e\;dence 
mav be.''' • 

1846, GIBSON, C .• J., in Com. v. Harman, 4 Pa. St. 269, 2il: "No witness has been 
produced who saw the act committed; and hence it is urged for the prisoner, that the 
evidence is only circumstantial, and consequently entitled to a very inferior degree of 
credit, if to any credit at all. But that consequence does not necessarily follow. Cir
cumstantial evidence is, in tIle abstract, nearly, though perhaps not altogether, as strong 
as positive evidence; in the concrete, it may be infinitely strongt'r. A fact positively 
sworn to by a single eye-witness of blemi~hed character, is not so satisfactorily proved, 
as is a fact which is the necessary consequence of a chain of other facts sworn to by many 
",;tnesses of undoubted credibility ... ' The only difference between positive and cir
cumstantial e\'idenee is, that the former is more immediate, and has fewer links in the 
chain of connection between the premises and conclusion; but there may be perjury in 
both. A man may as well swear falsely to an absolute knowledge of a fact, as to a 
number of facts from which, if true, the fact on which the question of innocence or guilt 
depends must ineyitably follow. No human testimony is superior to doubt. The ma
chinery of criminal justice, like every othcr production of man, is necessarily imperfect, 
but you arc not therefore to stop its wheels. Because men have been scalded to death 
or torn to pieces by the bursting of boilers, or mangled by wheels on a railroud, you are 
not to lay aside the steam-engine, Innocent men have doubtless bcen com'ieted and 
executed on circumstantial evidence; but innocent men have sometimes been convicted 
and executed on what is caIJed positivc proof. What then? Such convictions are ac
cidents which must be cncountered; and the innocent victims of them have perished for 
the common good, as much as soldiers who havc perished in battle. All evidence is more 
or less circumstantial, the difference being only in the degree; and it is sufficient for the 
purpose when it excludes disbelief; that is. actual. and not technical disbelief; for he who 
is to pass on the question is not at liberty to disbelieve as a juror while he believes as a man. 
It is enough that his conscience is clear. Ccrtain eases of circumstantial proofs to be found 
in the books, in which innocent persons were convicted, have bt~en pressed on your attention. 
These, however, arc few in number, und they occurred in a period of some hundreds of years, 
in a country whose criminal code made a great variety of offences capital. The wonder is, 
that there have not been more. They are <:onstantly resorted to in capital trials to frighten 
juries into a belief that there should be no eon\;ction on merely circumstantial evidence. 
But the law exacts a conviction wherever there is legal e\'idence to show the prisoner's 
guilt beyond a reasonable doubt j and circumstantial evidence is legal evidence." 
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1850, SUAW, C .. J., in Cont. v. WrlJ.Y(er, ii Cu~h. 2!J,'j, :n 1: "Eac!) of these modes of 
proof has its advantages and disadvantages; it i~ not casy to compare their relative .... alue. 
The advanta~e of positive e\'idence is, that it is the direct testimony of a witness to the 
fact to be proved, who, if he speaks the truth, saw it done; and the only question is, whether 
he is entitled to belief. The disadnmtage is, that thc witness may be false and corrupt, and 
that the case may not aiTord the means of detecting hi~ falsehood. But, in a ca$e of circum
stantial cvidence where no witness can testify directly to the faet to he proved, it is arrived 
at by a series of other facts, which hy experience have been found ~() asso<'iatc(1 \\;tli the far.! 
in question, that in the relation of cause and efleet, they lead to 11 slltisfactor~' ancl certain 
conclusion; as when footprints are discovered after a rccent snow, it is certain that ~ome 
animated being has passcd over the snow ~ince it fell; aIHI, from thl' form amd number of 
footprints, it can be determined with equal ('ertainty, whether they are those of a man, 11 

bird, or a quadruped. Circumstantial evidence, therefore, is founded on l'xpericncc ntHI 
obser .... ed fal'ts and coincidences, establishing a connection between the known and pro\'cd 
facts and the fact sought to he proved. The ad .... antages are, that, as the eviden('e commonly 
comes from sc\'eral witnesses and different sourccs, a .chain of circumstances is Icss likelv -
to he fabely prepafl.'d and arran!(ed, and falsehood and perjury are more likely to be detected 
and fail of thcir purpose. The disadvantagcs are, that a jury has not onl~' to weigh the evi
dence of facts, but to draw just conclusions from them; in doing which. the~" lIlay bc led 
by prejudice or partiality, or hy want of due llelibcration and sobriet~" of judgmcnt, to 
make hastr and fnl,e dcductions; 11 source of error not existing in the consideration of 
po~itivc evidence." 

1851, C.\RRUTHERS, S. J., in Cnle., v. Perry, 7 Tex_ 109, 145, 168: "I do not ~'icld un
qualificd asscnt to the proposition, as a rule of law, that circumstantial e\"idence is never 
to be wei!(hed against po;:itiw testimony. There may be cases, and there are cases cvery 
da:\' occurring, where the testimony of 1\ witncss testifying positively to nn asserted fuct as 
transpiring within his .... iew (and honcstl~· tl:stifying, too) is dispro\'ed and falsified by proof 
of fuets and circumstances known to exist, and the existence of which is wholly incom
patible with the fact deposed to. In such cases, (,ircumstantinl cvidcnce outwl:ighs positive 
te:;timony; and I think the prcscnt OIlC of those eases. The saying often quoted, but \\;th 
the most perversc application, both in ordinary ('onnrsation and in argument at the bar, 
that 'circU~:lst.ances nc\'er IiI', bllt 1.1 witncss lIlllY', is, when stated with legal precision, a 
truth." 3 

• Sec also the (!arlier but \'ery instrndi\·c popularly ascrihed to circumstantial c\;dence: 
('xposition, i" 1785, by Dr. William Paley, l\IinlleaI'Clli:i" Journal", quoted in 217 Fed. 
Prindples of Moral and Political Philosoph~', (Dec. 2'1. 1914. flyleaf): She "ad witIlC05.rs. 
h. VI. ~. IX, par. heginning. "There arc two Every now mId then Judgc Mulqueon 
POjlt:!llr maxims"; the striking passage in makes a pcrtinent commeat on the IId-
the argument of AttoCllcy-General Knowlton. visabilit.y of those hln-ing eyes using 
in Corn. ~. Borden. Mass .• 1&93, quoted in 27 them w sec with, says tbe ~cw York 
Amer. Law He\". 837; and the following oIJin- correspondent of the Cincinnati "Times-
ions: 1910. State v. Marren. 17 Ia. 706, 107 Star." He eS(leciall~' dire~L~ his attention 
PII~. 993 (propriety of giving II charge on this toward till' magistrates on the city bench. 
suhjcct); 1905, State r. Foster, 14 N. D. 51:11. most of whom ure so bound by the thongs of 
10.5 N. W. 938 (whether an instruction must custom thut. with ull the will in thc world 
he givcn): 1909. Spick v. Stute, 140 Wis. 104, to deal justly. they often make serious mig.. 
121 N, W. 064 (excellent opinion by Marshall, tukes." I had u colored woman before me 
J.). to-day us n complaining \\"itness." said Judge 

Tho exposition of this subject which has Mulqueen. "She had II man held for trial hy 
now be('omc the classical one is tll!!.t of Furman, a dt.y magistrate on the charge that he had at-
P. J., in Ex parte Jeffries. 1912,7 Ok!. Cr. 5-14. tacked her with n pair of scissors. 'He mout' 
~2-l PIlC. 92·1. All laymen would profit by ncar gouge mall cye out. Jedge,' Shl' ~aid w me. 
reading it. • Jcs' corne at me lak a lion, h~ did. a-roarin', 

The following anecdote illustrates the pcr- suh. He poke me in de face wiv dem scissors. 
\'asive danger lurking in testimonial e\'idellce. Jedgc. not once, but four or th'e times. He 
- a danger which. if laymcn fully reflected jc~' ('ut up mah fnce lak if it Wa!! 11 yahd of 
upon it. would amply countervail tlw defects ribbon, Jedge. The magiijtraoo what held him 
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1893, ~lr. Attorney-Gencl'Ul H. M. K:-'OWLTOl'\, arguing for thc prosecution, in Common
wealth v. l1orcl~'n, "lass., 2i American Law Hcview 8.1i: "What i~ sometimes called cir
cumstantial evidence is nothing in the world but a presumption of circumstanccs. It may 
be one or fifty. Tlll'rc is no chnin about it. Tlie word 'chain' is a misnomer, us applied 
to it. Talk about a chain of cirrulllstmwes! When that solitary man had lived on this 
island for twenty ycars, allll believed that he was the only human being there, and that 
the cannibals and savages that lived around him had not found him and had not come to his 
island, he walked out one day on the beach, and there he saw the f~esh print of a naked 
foot on the sand. lIe had no lawyer, to tell him that was nothing but a circumstance! 
lie had no distinguished counsel, to urge upon his fears that there was no chain about that 
thing which led him to n conclusion! His hcart beat fast; his knees shook beneath him; 
he fell to the ground in fright, hecause Rohinson Crusoe knew, when he saw that cir
cumstance, that a man had been there that was not himself! It was circuIMtantial c"'idcn~c ! 
It was nothillg but circumstnntinl evidence! But it satisfied Hm I" 

2. General Considerations affecting Releva.ncy 

§ 2i. Pra.ctical Necessities of Legal Controversy in general. When a 
fact is ofi'cred as evidence, the very ofi'cring of it is an implication that it 
has somc bearing on the proposition at issue, that it tends naturally to 
produce a com'iction about that proposition. Thp "ituation is thus in its 
elements the samc as when the persons cngagcd nrc not occupied in a legal 
controversy. One might suppose that the question would be essentially one 
of the ordinary laws of reasoning, whethcr it were to bc decided, as here, by 
a judge or a jury, or by the audicnce of a lecture)', or by a policeman notified 
of an alleged misdemeanor in his district, or by a eIass in rhetoric. But the 
application of the laws of reasoning is hcre attended with. peculiar considcra
tion not existing for any invcstigation but a judicial onc. 

(1) The fir,~t consideration is tha.t, so far as the tribunal can attempt 
expressly to dea.l at all with logical qucstions, it can do so only roughly and 
loosely alld in a general 11'ay. To begin with, in courts as clsewhere, while 
the la.ws of reasoning must underlie inevitably all the operations of reasoning, 
they are, as a rule, followed instinctively and not with conscious skill. 
Little attempt is made deliberately to recognize or to apply them. The 
process of demonstration and decision in legal tribunals is an employment of 
the principles of rcasoning upon a grander scale than is found in any other 
activity of life; ,Yet the methods of logic are seldom alluded to in terms b~' 
judges or by advocates. Again, wherever a rule or a principle may be adopted 
in the effort to employ the recognized tests of reasoning, no attempt can be 
made to furnish ideal tests. Details, refinements, contingencies, exact dis
tinctions, which the ideal principle would demand, may be and must often 

to dis heah court ~ays he navah did hear tell 
of no more dang'rous man: 

"Then I looked her over. She had a wide. 
smooth, yellow face that did,,'t "arc a mark on 
i!. I told her to repeat her story, and she 
went all over it again. telling how the man had 
slashed her face with that pair of scissors. 

.. , But. madam: I said. 'there isn't a Dlark 
on your face.' 

'''Marks!' said she. indignantly, 'mark~! 
What I care for marks; lem me ask you dat? 
loot witncsscs, I tell you ... · 
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be neglected in order that the test may be serviceable. Perhaps it may be 
necessary to take a mean of convenience, and to lay down a specific and un
shifting rule which will sometimes operate arbitrarily or unequuIly. Where 
general principles are declared, they may satisfy themselves with reaching 
fairness in the main. Finally, the logical powers employed must be those of 
everyday life, not those of the trained logician or scientist. The conclusions 
and tests of everyday experience must constantly control the standards of 
legal logic. Moreover, the possibilities of fraud must exclude much that is 
probative but cupable of abusc. These considerations rest on the circum
stances of the situation, patent to all. In the main, they are created by the 
need of speed in the settlement of litigation, and the impossibility of e},"pecting 
aught else in a proceeding where parties, witnesses, advocates, jury, and judge 
represent so many grades of training and accomplishment. The principles of 
legal proof are in fact affected b;v these just as we should have e)'''pected them 
to be. This feature of the legal rules of relevancy has been emphasized, from 
different points of view, by two of the most original thinkers in the law of 
evidence: 

1872, Sir J. F. STEl'HE~, Indian Evidence Act, 33: "The leading differences betwecn 
judicial investigations and inquiries into physical nature are as follows: 1. In physical 
inquiries the numb('r of relevant facts is generally unlimited, and is capable of indefinite 
increase by experiments. In judicial investigations the number of relevant facts is limited 
by circumstances, and is incapable of being increased. 2. Physical inquiries can be pro
longed for any time that may be required in order to obtain full proof of the conclusion 
reached, and when a conclusion ha~ been reached, it is always liable to review if fresh facts 
are discovered, or if any objection is marie to the process by which it was arrivcd at. In 
judieial investigations it is necessary to arrive at a definite result in a limited time; and 
when that result is arri"ed at, it is final and irreversible with exceptions too rare to require 
notice. 3. In physical inquiries the relevant facts are usually established by testimony 
open to' no doubt, because they relate to simple facts which do not affect the passions, which 
arc observed by trained observers who are exposed to detection if they make mistakes, 
and who could not tcll the cffect of misrepresentation, if they were disposed to be fraudulent. 
In judicial inquiries the relevant facts arc generally complex. They affect the passions in the 
highest degree. 'I'heyare testified to by untrained obser,'ers who arc generally not open to 
contradiction, and lIre aware of the bearing of the facts which they allege upon the con
clusion to be established. 4. On the other hand, apprmdmate generalizations are more 
useful in judicial than they arc in scientific inquiries, because in the case of judicial inquiries 
every man's individual experience supplies the qualifications and exceptions necessary to 
adjust general rules to particular facts, which is not the case in regard to scientific inquiries. 
5. Judicial inquiries being limited in extent, the process of reaching as good a conclusion as 
is to be got out of the materials is far casier than the process of establishing a scientific 
conclusion with complete certainty, though the conclusion arrived at is less satisfactory." 

1898, Professor J. B. Thayer, Preliminary Treatise on Evidence, 271-275: "It is a 
proper qualification when we use the phrase legal reasoning; not because, as compared 
with reasoning in general, it calls into play any different faculties or involves any new 
principles or methods, or is the creature of technical precepts; but because in law, as 
elsewhere, in adjusting old and universal methods to the immediate purposes in hand 
special limitations, exclusions, and qualifications have to be taken into account, . . . 
This does not, like mathematical reasoning, have to do merely with ideal truth, ,,;th mere 
mental conceptions; it is not aiming at demonstration and ideally exact results; it deals 
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with probabilities and not with certainties; it works in an atmosphere, and not in a 
vacuum; it has to allow for friction, for accident and mischancc. Nor is it, like natural 
science, occupied merely ,,;th objective truth. It is concerned with human conduct, and 
all its eJements of fraud, inadvertence, wilfulness, and uncertainty. Nor, as in history, is 
the purpose in hand merely that of ascertaining and sctting forth the facts, or the habits, 
of human life and action. . ., The peculiar character and scope of legal reasoning is 
determined by its purely practical aims and the necessities of its procedure and machincry. 
Litigation imports, for the most part, as wc ha ... e seen, a contest, and adversaries. It has 
in it, therefore, a personal element, and it requires not merely a consideration of what is just 
in general, but what is just as between these adversaries. It has often to be conducted with 
the aid of a tribunal whose peculiarities in point of number and of physical and mental 
capacity, and whose danger of being misled, must constantly be considered. I t must shape 
itself to various other exigencies of a practical kind, such as the time that it is possible to 
allow to any particular case, the reasonable limitatIons of the number of \\;tnesses, the op
portunities for reply, and the chance to correct errors. It must adjust its processeS to 
general ends, so as generally to promote justice, and to discourage evil, to maintain long
established rights, and the existing governmental order. The judicial office is really one of 
administration. . .. While these arc some of the chief characteristics of legal reasoning, it 
\\;11 be noticed that they are only, in the nature of them, so many reasonable accommodations 
of the general process to particular subject-matters and particular aims. Amidst them all 
the great characteristics of the art of reasoning and the laws of thought still remain constant. 
As regards the main methods in hand, they are still t11O~e untechnical ways of all sound rea
soning, of the logical process in its normal and ordinary manifestations; and the rules that 
govern it here are the general rules that go\'ern it everywhere, the ordinary rules of human 
thought and human experience, to be sought in the ordinary sources, and not in law books." 

§ 28. Judge and Jury as a. Tribunal; Relevancy, as distinguished from 
Probative Value. (2) The second condition peculiar to litigious 

proof is that the question with which the law of Evidence in the strict scnae 
has to do (that is, the rules regulating the production of eYidence by opposing 
parties) is one of Admissibility, 1Wt of DemoMtration or Proof (ante, § 12), -
whether a particular fact is fit to be considered, and not whether it suffices for 
a demonstration. For example, the existence of a habit of doing a particular 
act under certain circumstances points forward to a doing of the act under 
those circumstances on a particular occasion. This is not a demonstration 
that the act was done, for the influence of the habit may have been counter
acted by other considerations; there is not an invariable sequence. The jury 
may ultimately decide that the habit, with all the other circumstances, is not 
adequate to prove the doing; though the judge may at the outest have ruled 
that the course of conduct was at least sufficiently regular to have some value 
as an indication. The latter question is one of Admissibility, and under our 
system is a preliminary oneJOl:.,the judge only. The former question is one 
of completeness of proof; it'is the fi;;arone,'and is for the jury. Thus a pecul
iar and otherwise anomalous class of questions is raised. While the historian 
or the naturalist may as he pleases set aside and preserve data of the slightest 
helpfulness, or may pass judgment upon his facts immediately and finally, 
the legal tribunal is, with us, divided in function; the judge passes first upon 
the evidence and sets aside the tidbits for the jury; that which is not worth 
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considering, for one reason or another affecting its value, never reaches the 
auxiliary functionaries, the jurors. 

This process, then, of determining the Admissibility of evidence, as dis
tinguished from demonstrative and conclusive quality, is from the point of 
view of Logic a decidedly unique process, worked out clearly in no other de
partment of life. Little considered by our logicians, it is a commonplace in 
the judicial experience. It owes its persistence and emphasis (peculiar as it is 
to the Anglo-American legal system) in some part, no doubt, to the tradition 
of our practice which looks almost solely to the parties in a case for such evi
dence as may be mustered (post, § 2483), leaving the judge almost entirely 
passive; for the question of the uselessness, or the contrary, of the spending of 
time on evidence offered is thus constantly required to be raised and settled 
at the outset. But chiefly it owes its origin, maintenance, and system to the 
separation of function between judge and jury. If this separation of judge 
and jury had not existed as it has, with all its history, nothing marked would 
probabl.'" have developed. Cnder the Continental systems, in which the jury 
is but a recent borrowing, little of the sort appears. 

(a) This second feature, to some extent, eventuates merely in another 
phase of the first feature. the rough and practical quality already mentioned, 
noticeable in the whole law of probative value; for the Court will of course 
allow to be con;;idered only such evidence as is worth submitting to men who 
wiII judge only by the most common and practicable tests. But to a more im
portant extent the eft'ect is to require a generally higller degree of l)robative 
value for all evidence to be sllbm·itled to a jury than would be asked in ordinary 

• • 
reasoning. The judge, in his efforts to prevent the jury from being satisfied 
by matters of slight value, capable of being exaggerated by prejudice and hasty 
reasoning, has constantly seen fit to exclude matter which does not rise to a 
clearly sufficient degree of value. In other words, legal relevancy denotes, 
first of all, something more than a· minimum of probative value. Each single 
piece of evidence must have a plus value.1 

This feature is seen in the form of scores of detailed rules, applying and 
shaping the fundamental principles of probative value, i.e. the rules of ad
missibility with reference to simple relevancy. There has beon a raising of 
the standard of probative value all along the line, very unequal in its effects, 
because it has been done without system, and with numerous inconsistencies; 
yet almost always done in pursuance of this spirit of safeguarding the decision 
of the jury, and on the whole with good practical results: 

1794. Mr. Edmund Burke, Report to the House of Commons, Debrett's Hastings' Trial, 
1796, Part VII, Suppl. p. xliii, 31 ParI. Hist. 357: "In the trials below, the Judges decide 
on the competency of the evidence before it goes to the jury, and (under the correctives 
in the use of their discretion, stated before in this report) with grcat propriety and wisdom. 
Juries are taken promiscuously from the mass of the people; they are composed of men who 

§ 28. 1 The degree of admissible probative' cumstantial evidence, post. § 38. and for testi
value is more particularly considered. for cir- monial evidence. po!t. §§ 475 478. 
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in many instances, in most perhaps, were never concerned in any causes, judicially or other
v.ise, before the time of their service. They have generally no previous preparation or 
possible knowledge of the matter to be tried; and they decide in a space of time too short for 
any nice or critical disposition. These J uuges, therefore, of necessity must forestall the 
evidence where there is a doubt on its competence, and indeed observe much on its credibility, 
or the most dreadful consequences might follow. The institution of juries, if not thus 
qualified, could not exist." 

1837, BOSA.1IlQUET, J., in Wrightv. Tatham, 7 A. & E. 375: "[The Ecclesiastical Courts] 
arc constituted upon principles very different from those which regulate the courts of 
common law. Where judges arc uuthorized to dcal both with the facts and the law. IL 

much larger discretion with respect to the reception of evidence may not unreasonably he 
allowed than in courts of common law, where the evidence, if received by the judge. must 
necessarily be submitted entire to the jury. By the rules of evidence established in the 
courts of law, circumstances of great moral weight are often excluded, from which milch 
assistance might in particular cases be afforded in coming to a just conclusion. but which 
are nevertheless withheld from the consideration of the jury upon general principles, lest 
they should produce an undue influence upon the minds of persons unaccustomed to con
sider the limitations and restrictions which legal views upon the subject would impose." 2 

1898, Professor J. B. Thayer, Preliminary Treatise on E\idence, 2: "The very struc
ture of the system thus produced points to the reason, when we observe its constant, anxious, 
and over-anxious endeavor to prevent the tribunal to which the evidence is principally 
addressed from being confused and misled, and from den ling '\\ith questions which it has 
no right to deal with. It might seem strange and not worth while to keep alive so long a 
tribunal which has needed so much watching and so many safeguards, if onc did not reeall 
the immense persistence of legal institutions and usage, as well as the deep political signifi
canc.'C of the jury and its relation to what is most valued in the national history and tra
ditions of the English race. It is this institution of the jury which accounts for the common
law system of evidence, an institution which English-speaking people have had and 
used, in one or another depa.rtment of their public affairs, e\'cr since the Conquest." 

§ 29. Same: Relevancy, as distinguished from Weight or Proof. (b) On 
the other hand, the judges constantly find it necessary to warn us that their 
function, in determining Relevancy, i., not that of final arbiters, but merely of 
preliminary testers. i.e. that the eddentiary fact offered does not need to have 
strong, full, superlative, probative value, does not need toillvo!t'e demonstra
tion or to produce persuasion by its sole and intrinsic force, but merely to be 
1vorth consideration by the jllry. It is for the jury to give it the appropriate 
weight in effecting persuasion. The rule of law which the judge employs is 
concerned merely with admitting the fact through the evidentiary portal. 
The judge thus warns the opponent of the e\"idence that he is not entitled to 
complain of its lack of absolute demonstrative power; a mere capacity to 
help in demonstration is enough for its admission: 

1806, Mr. Jl'. D. EraM, Notes to Pothier, II, 15i (No. Hi, § VI): "The general rules 
of law concerning the admission and sufficiency of evidencc, and the particular conclusion 
which a jury may draw from the evidence before them in a particular case, are two things 
which, as I have alrcady more than once observed, whilst they differ most essentially in 

: The opinions of other judges in the same 
report, and in the judgments delivered on ap
peal, in 5 (;1. &: F. 670, point this out with 
similar tenor; thus. Lord Brollgham. ill Wright 

l!. Tatham, 5 CI. &: F. 670, 769 (" From the 
peculiarity of the tribunal of the courts of 
common law have arisen nine parts I)ut of ten 
of the peculiarities oC our law oC evidllncc"). 
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their nature and principle, are very subject to be confounded, and which therefore in every 
discussion should be most carefully kept distinct." 

1837, TINDAL, C. J., in Wright v. Tatham, 7 A. & E. 407: "The judge who presides at 
the trial, by admitting this evidence, is not determining, nor has he any right to deter
mine, the question of the [testamentary] competency of the testator. That is a question 
which the jury are to decide, after the termination of a long course of conflicting evidence. 
All that the judge has to determine is whether a particular piece of evidence is at a par
ticular period of the cause admissible for the consideration of the jury as the matter then 
stands." 

1846, Lord BnouGH.ur, in bish Society v. Derry, 12 Cl. & F. 641, 673: "The main error 
which ran through the argument of the very learned and ingenious counsel • • . was 
that they seemed to confound the purpose for which evidence was tendered and admitted, 
with the admissibility of that evidence. The. evidence. tendered to prove any point may 
be perfectly inadequate to prove that point. It may be such that if the learned judge 
put it to the jury, as sufficient proof, his directions to them upon that point might well 
be a subjeet of exccption. Yet the same e\'idence might be perfectly well admitted and 
received for such purposes to which it was strictly and correetly applicable .. " Suppose 
that in a cause at Nisi Prius, the defendant produces It letter under my hand; that letter 
is received in evidence, though it may be very true it does not prove the fact for which 
purposc the defendant put it in. If the judge refuses to receive it, his direction is liable 
to be excepted against for that refusal. If he receives and states erroneously to the jury 
that it proves the point which it does not, his direction is liable to be excepted against 
upon another ground. But still it may be properly receivable in evidence, though it does 
not prove the matter, to prove which it was offered in evidence." 

1829, MARSHALL, C. J., in Columbian Ins. Co. v. Lawrence, 2 Pet. 44: "This blending 
of an objection to the admissibility of evidence in the same application which questions 
its sufficiency is said to he not unusual, but to confound propositions distinct in them
selves. . .• It is undoubtedly true that questions "respecting the admissibility of evidence 
are entirely distinct from those which respect its sufficiency or effect. They arise in 
different stagt,- d the trial, and cannot with strict propriety be propounded at the same 
time." 1 

Thus, the judicial tests of Relevancy have this peculiar quality, in con
trast with that of proof or evidence in general or in any other department of . " mvestlgatlOn: 

(a) The required probative value is 80mewhat higher than it need other
wise hat'e been, because the purpose is to select only such material as is worth 
laying before the jury; 

(b) The required probative yalue, on the other hand, is far lower than full 
proof, because the judge merely puts upon the material its ticket of admission 
as relevant, and leaves the weight, or final persuasive effect, for the jury to 
determine. 

§ lI9. 1 So also: 18·10, Verplanck. Sen .. in competency and credit of a witness is a known 
Mayor v. Pentz, 24 Wend. 676 ("That dis- distinction" (Omichund v. Barker, 1 Atk. 21); 
tinction between admissibility and credibilit.y but the first emphasis on it for evidence in 
which our jurisprudence has always main- general seems to ha\'e been given in IHr. Burke's 
tained "); 18(J7, Brickell, C. J., in Nelms v. Report. quoted supra. § 28. 
Steiner, 113 Ala. 562. 22 So. 435; 1905, For the distinction between the admissibility 
McSherry, C . .T .. in Bowman v. Little, 101 Md. of a particular piece of evidence, and the 
273,61 At\, 223, 1084 (supplementary opinion). judicial control over the 8l1fficiency 01 the C/Ji
As early as 1745 Chief .Justice Willes had dence as a whole to go to the jury, see p08/ 
declared that .. the distinction between the §§ 2488, 2494. 
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§ 29 a. Irrelevancy a.nd Practical Policy, distinguished. A fact may be 
logically relevant, and thus far admissible, and yet be excluded by reason of 
one of the auxiliar~: principles of policy dealt ,vith in Part II (post, § 1171 ff.), 
particularl:., those of Confusion of Issues, Unfair Surprise, or Undue Preju
dice (post, § 190G). 

For example, the moral disposition of an accused may be probatively of 
considerable value as indicating the probability of his doing or not doing a 
particular act of crime, yet it may be excluded because of the undue prejudice 
liable to be caused by taking it. into consideration; for its probative value may 
be exaggerated, and condemnation be visited upon him, not for the act, but 
virtually for his character (post, § 55). Again, a witness' character as to ve
racity is probatively capable of being evidenced by specific mendacious acts of 
his; but if these were allowed to be evidenced without restriction, false testi
mony might be brought forward, specif~'ing time, place, and conduct, and for 
lack of prior notice of these supposed details, it would be impossible for him 
to demonstrate their falsity; thus the principle of 1mfair sllrprise would apply 
(post, §§ 979, 1849). Again, in proving the dangerous qualities of a place or a 
machine, repeated instances of its injurious operation would be of high pro
bath'e value; yet the unrestricted admission of such instances might result in 
so multiplying the subordinate issues in a cause that confusion of mind would 
ensue and the main ('ontro\'ers~' would be lost sight of in the great mass of 
minor issues (post, §§ 44:3, 1863, 1906). Thus at every point the logical dic
tates of Relevancy are subject to be balked and counteracted by these 
Auxiliary general Principles of Policy. 

The detailed consideration of their operation can be fully considered under 
the specific rules; but the following passages will suffice here to illustrate the 
judicial methods in allowing the one kind of principle to counteract the other: 

1824, BAYLEY, J., in May v. Brown, 3 B. & C. 113,127 (libel; the trial judge had admitted, 
in mitigation of damages, the general fa('t the plaintiff had published libels of the defend
ant, but not the particular libels; affirming this on appeal, the judges put the exclusion on 
the following grounds): "The reasons of the distinction is that the admission of evidence 
of particular facts would be calculated not only to produce general inconvenience, but would 
operate as a surprise upon the party against whom it is offered. [As to the latter,] when a 
party knows what the issue is, he hnows on 'yhat points to prepare himself; he may also 
be prepared upon general points not connected with the issue; but he certainly would not 
be prepared upon particular points. [As to the former,] suppose, in answer to an action 
for a libel, the defendant gives in evidence that the plaintiff at another time published a 
libel of the defendant. There might be first a question whether the plaintiff did or did 
not publish; secondly, whether it was or was not true; and then in this action for one 
libel, the matter tried would be that which ought to be in issue in another action brought 
for another libel. Besides. if tl-:e defendant might give in evidence one libel, he might 
give in evidence twenty; and so instead of trying one point and one issue joined, twenty 
different issues would be tried at one time, the inconvenience of which would be incalcu
lable. " 

1876, STO~E, J., in Mattison v. Slate, 55 Ala. 224,232: "In. inquiries of fact dependent 
on circumstantial evidcnce for their solution, no certain rule can be laid down which will 
define with unerring accuracy what collateral facts and circumstances are sufficiently 
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proximate to justify their admission in evidence. Human transactions are too varied to 
admit of such clear declaration of the rule. Whatever tends to shed iight on the main 
inquiry, and does not withdraw attention from such main inquiry by obtruding upon the 
minds of the jury matters which are foreign or of questionablc pertinenc:.·, is as a general 
rule admissible evidence. On the other hand, undue multiplication of the issues is to 
bc steadily guarded against, as tending to divert thc minds of jurors from the main 
. " 1SSUC. 

lSS1, RUFFI:-;, J., in State v. Brantley, 84~. C. 766: "Amongst other hazards and incon
veniences, it was found that to allow cvidence to be given touching e\'ery collateral matter 
that could be supposed, however remotely, to throw any light upon the main fact sought 
to be established, had the effect to render trials complicated, and to confuse al'd mislead, 
rather than enlighten, the juries, and at the same time to surprise the party on trial, who 
could not corne prepared to disprm'e every possible circumstance, but only such as he might 
suppose to be germane and material. And therefore the main rule was adopted of restrict
ing the inquiry to sueh facts as, though collateral to the matter at issue, had It visible, 
reasonable connection with it; not such a connection as would go to show that the two 
facts, the collateral one and the main one, sometimes or, indeed, often go together, 
but such as would show that they most usuaIl~' do so." 

1842, Edgar Poe; "The Mystery of Marie Hoget." .. I would here observe that very 
much of what is rejected as evidence by a Court is thc \'ery best of evidence to the intellect. 
For the Court, guided itself hy the general principles of Eyidence the recognized and 
booked principles is averse from swer\'ing at particular instances. And this steadfast 
adherence to principle, with rigorolls disregard of the conflicting exception, is It sure mode 
of attaining the maximum of attainable truth, in Ilny long sequence of time. The practice, 
in l1!a$S, is therefore philosophical. But it is not the less certain that it engenders vast 
individual error." 

In the natural order of treatment, all the" principles and rules of Relevancy 
would here first be treated systematically by themselves; and then, in Part II, 
the various Auxiliary Rules of Policy. applying to this or that class of relevant 
and otherwise admissible facts, would receive in their turn a separate and 
systematic treatment, accompanied by a re-survey of the classes of cases in 
which facts already sanctioned as relevant were ne"ertheless excluded by the 
doctrines of practical inconvenience. The Testimonial Qualifications of 
witnesses can be so treated, as a separate subject with determinate rules. while 
the occasional exclusionary rules of confidential communications, self-crimi
nating testimony, and the like, are separately treated under the rules of prh-
ilege, without misleading results. But for many classes of Circumstantial 
Evidence this separation of treatment would be practically incom'enient and 
confusing. It will therefore be desirable, in the ensuing pages, while dis
cussing the detailed rules of Relevancy, at the same time to consider the 
Auxiliary Rules of Policy so far as they may affect the particular class of 
evidence considered. In this manner the net rule for a particular class of 
evidentiary facts can be set forth, though it may rest upon some combined 
principles of Relevancy and of Auxiliary Policy. 

But it is worth while to note that such rules can be properly used only 
by keeping in mind the compositelwillre of their principle.y. under differ
ing circumstances, one or the other of the principles may cease to operate. 
and then the rule would vary. To recur to the simile of an obstacle race 
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(ante, § 13); suppose a series of three races, open respectiyely to adults, to 
lawyers, and to club-members; suppose that one of the obstacles is a stream 
of water twenty feet deep and twenty feet across, so that no one has any 
chance for success who cannot swim. Now when we hear that A has failed to 
run in the race, although his name was entered, we cannot tell whether it is 
because he was disqualified as not being an adult or a lawyer or a club-member, 
or because he cannot swim; he may be eligible in one or in all threc classes, 
and yet may be obliged to abandon his entry because he is no swimmer; or 
he may be ablc to swim but may be neither club-member nor lawyer nor adult. 
So with the exclusion of a tact to which some Auxiliary Hule of Convenience is 
capable of applying. The mere result of exclusion tells us nothing as to the 
reason or principle 01' exclusion. Yet it is necessary that we should know the 
kind of reason inyolved. The fact may be relemnt, but in the particular in
stance obnoxious to some auxiliary rule of poIic~'; if so, we may be able to use 
it on some occasion to which that policy does not apply. Or, the fact may be 
obnoxious to no such auxiliary policy, but merely irrele\'ant under the circum
stances; if so, we may be able to cure its irrelevancy by changing the terms of 
our offer, and thus use it without hindrance. 

It is therefore indispensable, when an~' fact or class of facts is found ex
cluded, to ascertain if possible whether the reason of exclusion is based on its 
irrelevancy or on some auxiliary rule of policy. Without knowing these 
reasons. we are helpless and our rules are mere rules of thumb. In practice, 
Courts almost im'ariably indicate the reasons for exclusion. Though these 
reasons have seldom been much studied by the bar, the material is plentiful 
enough for a correct understanding of the principles concerned. 

3. Modes of Inference and Types of Argument 

Two preliminary matters remained to be examined: 1. 'Vhat is the logical 
form of inference or argument employed in the use of litigious evidence? 
2. What are the logical requirements, if any, as sanctioned by the Courts? 

§ 30. Form of Argnment is InduCtive. The process of adducing evidcnce 
and passing upon probative value is and must be based ultimatel~' on the 
canons of ordinary reasoning, whether explicitly or implicitly employed. It 
is therefore necessary to review the distinction which Logic makes between 
the two great types of Argument lor Proof, the Deducth·c and the Induc
tive forms. Modern Logic looks at this distinction without prejudice. Its 
tendency is to accept hoth types as capable of reduction to a singlc one. 
Nevertheless the distinction is a practical and substantial one. particularly 
in litigious proof. It is set forth with clearness and brevity by an eminent 
authority: • 

18S4, Professor Alfred 8 idg wick. Fallar.ie~. A View of Logic from the Practical Side, 
212 ff.: "The renl fonndntion of Proof is always the recognition of rcsrmhlrll.ct' and differ-

§ 30. I" Argument" is here used in the logician's sense of "n propo5ed inferen!'c." 
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cnce between things or e\'ents known and obser\'ed, and those which are on their trial, -
whether such recognition is hasecl (1) on knowledge already reached and formulated in 
namcs or propositions or (2) on dircct observation and experiment. In proportion as 
we openly and distinctly refer to known principles (already generalized knowledge) is 
Proof dcdllclire; ill propurtion as we rapidly and somewhat dimly frame new principles 
for ourselves from thc cases observed is Proof ilu1uclirc, cmpirical, or (in its loosest form) 
lliiatogica\. . " The whole history of the rise and growth of knowledge (it has been also 
already remarked) is II record of fruitful rivalry and interaction between two opposite 
processes. Obs!'rvation of facts has demanded theory statement of 'laws' or uniformi
ties to explain. and even to name, the things and events r-bserved; theory in its turn 
has always been more or less liable to purging criticism of 'fact.' . . . 

"Strictly speaking all Proof, so far as really proof. is deductive. That is to sa~', unless 
and until a supposed truth can be brought under the shadow of some more certain truth, 
it is self-supporting or circular. Unless we havc SOIllC more comprehensive and better
testcd generalization within the sweep of which to bring our thesis, we reach no founda
tion broader than itself; no assurance beyond what may be derived from the fact that 
nothing has :'et been found to contradict the theory. For two elements, express or im
plied, arc required for all rationalization: (1) a Prineiple or abstract indication (an assertion 
that a certain sign is trustworthy); (2) an Application of such Principle, or an assertion 
that the sign is present in the r~ase or cases contemplated by the Thesis. In other words 
all rationalization may be represented syllogistically. . .. Just as Explanation always 
demands a reference to some wider Generality than that whiph is to be explained, so IJroof 
always demands a reference to SOllJe \\;der Generality than that whiC'h is to be proved. To 
cxplainand to prO\'e consist ess('ntially in this. Both are forms of 'rationalization.' But 
there is yet a meaning' in the t1istinction [between inductive and rleducti\'el, and, ~;th 
certain Iimitati(''1s anrl apologies, I propose to make some use of it. 

"Although ti;e dependence of any Thesis on its Reason must be rationalized i.e. 
must ha\'e the IInderlying principle made dear before the testing operation can be 
called complete, :'et in regard to special dangers it makes considerable difference whether 
that principle is at first definitely apprehended or not, whether (as it is commonly 
expressed) the Proof professes to rely (1) IIpon laws known or supposed to he true, or 
(2) upon facts observed or supposed to he obser\"Cd. We Illust distinguish, then, as far as 
possible, hetween that kind of Proof whieh rests openly and distinctly upon already gener
alized knowledge Dedlleth'e Proof ' and that whieh rests upon what may be loosely 
described as 'isolated facts' or • perception of resemblance and difference' or 'observation 
and experiment' ... or howe\'er the phrase may run, that which is commonly known 
in its highest form as Indueth'e Proof, and in its lowest form as the Argument from Analogy. 
The required Iimitntions in preserving the distinction appear to be, in the first place, a clear 
recognition that although in Induction the Principle or Law connecting the cases is in the 
case of I nfercllce commonly dropped out of sight, or at least left highly indistinct, yet the 
whole cogency of Indllcth'e Proof dcpcnds upon the extent to which such principle is first 
rendered definite and then confronted with observable or admitted fact. . .. Tit': second 
difficulty in preserving the distinction lies in the fact that as a rule the Empirical and De
ductive processes arc found in combination, both being employed on the same subject
matter ... , These two considerations make it of course extremely difficult in practice 
to label every argument at once with one or the other name. Sometimes, as where the 
Reason is a direct statement of the Principle itself, or again where it consists of a record of 
some experiment, no hesitation need practically be felt as to where the danger lies; but in a 
large number of cases we have no means of deciding whether the argument may best be 
classed as empirical or deducth'e or both. . .. But, because the distinction breaks down 
when pressure is put upon it, we need not consider it wholly worthless. It possesses a 
solid Core of applicability, and if we can be content to use it as a rough guide in finding the 
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weak point of an argument, much value may still be e:..1:racted from it in economy of time . 
. . , However we choose to name the two different kinds of arguments, the distinction 
betwecn them has a certain real importance, as already shown; and all that is intended to 
be donc with it is to r(.'Cognize that so far as the givcn argument ma~: be scen to belong 
to one or the other class, so far we are already on the track of special dangcrs." 

A brief examination will show that in the offering of evidence in Court the 
form of argument is always inductive. Suppose, to prove a charge of murder, 
evidence is offered of the defendant's fixed design to kill the deceased. The 
form of the argument is: "A planned to kill 13; therefore, A probably did 
kill B." It is clear that we have here no senlblance of a syllogism. The . 
form of argument is exactly the same when We argue: "Yesterday, Dec. 31, 
A slipped on the sidewalk and fell; therefore, the sidewalk was probably 
coated with ice"; or," Today A, who was bitten by a dog yesterday, died in 
convulsions; therefore, the dog probably had hydrophobia." So with all 
other legal evidentiary facts. We IDt'.y argue: "Last week the witness A 
had a quarrel with the defendant B; therefore, A is probably biassed against 
B "; "A was found with a bloody knife in B's house; therefore, A is proba
bly the murderer of B"; "After B's injury at A's machinery, A repaired the 
machinery; therefore, A probabl~' acknowledged that the machinery was 
negligently defective"; "A, an adult of sound mind and senses, and appar
ently impartial, was present at an affray between Band C, and testifies that 
B struck first; therefore, it is probubly true that B did strike first." In all 
these cases, We take a single or isolated fact, and upon it base immedi~tely 
an inference as to the proposition in question. 

It may be replied, however, that in all the ahove instances, the argument 
is implicitly based upon an understood law or generalization, and is thus 
capable of being expressed in the deducth'e or syllogistic form. Thus, in the 
first instance above, is not the true form: "::\Ien's fixed designs areprobably 
carried out; A had a fixed design to kill B; therefore, A probabl~' carried 
out his design and did kill B "? There are two answers to this. (1) It has 
just been seen that every inductive argument is at least capable of being trans
lnuted into and stated in the deducth'e form, by forcing into prominence the 
implied law or generalb:ation on which it rests more or less obscurely. Thus 
it is nothing peculiar to litigious argument that this possibility of turning it 
into deductive form exists here also. It is not a question of what the form 
might be . for all inductive may be turned into deductive forms ,but of 
what it is, as actually employed; and it i.s actually put forward in inductive 
form. (2) Even supposing this transmutation to be a possibility, it would 
still be undesirable to make the transmutation for the purpose of testing 
probative value; because it would be useless. We should ultimately come to 
the same situp.tion as before. Thus, in one of the instances above: "A re
paired machinery after the aceiclent; therefore, A Was conscious of a negligent 
defect in it "; suppose we turn this into deductive form: "People who make 
such repairs show a consciousness of negligence; A made such repairs; there-
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fore, A was conscious of negligence." \Ve now have an argument perfectly 
sound deductively, i.e. if the premises be conceded. But it remains for the 
Court to declare whether it accepts the major premise, and so the COUl't must 
now take it up for examination, and the proponent of the evidence appears 
as its champion and his argument becomes: "The fuet that people make such 
repairs indie-ates (shows, prows, probabl~' shows, etc.) that they are conscious 
of negligcnce." But here we come again, after all, to an inclucti\"e form of 
argumrnt. The consciousness of negligence is to he inferred from the fact of 
repairs, just as the presence of electricit:. in the clouds was inferrc.'d by 
Franklin from the shock through the kite-string, i.e. hy a purely inductivc 
form of reasoning. So with all other eddcnce "'hen resolved into the deduc
tive form; the transmutation is useless, because the Court's attention is merely 
transferred from the syllogism as a whole to the validity of the inference con-o , • 

tained in the major premise; which presents itself again in inductive form. 
For all practical purposes, then, it is sufficient to treat the use of litigious 
evidentiary facts as inductive in form . • 

§ 31. Practical Requirements of the Argument. The next inquiry is, What 
are the peculiar dangers of the argument, the loopholes for error, the oppor
tunities for false inference? By ascertaining these, we shall \e<lrn what safe
guards or tests may be e:ll.-pected to be imposed b~' the Courts before admitting 
the evidence at all, and what opportunities of counter-argument are ofl'cred 
to the opponent. 

These peculiar dangers and necessities are thus set forth by the same emi
nent authority: 

1884, Professor Alfred Sicigwick, Fallacics, 270: "There is at bottom one primary 
source of fallacy in the inductive argument, call it by whatever name may be most con
venient. We may name it. for instance, the danger of overlooking plurality of causes, or 
of neglecting possible chance or counteraetion, or the possibility of unknown antecedents, 
or of arguing either 'post hoc ergo propter hoc' or 'per enumerationem simplicem', or of neg
lecting to exclude alternative possibilities, or of forgetting that facts may bear more than 
one interprctation, or of stating thc law too widely, or of failing to see below the surface, or 
- perhaps on the whole the best of all of unduly neglecting points of difference. . . . 
[The form of argument is) a case or cases brought forward of which sUt'h law is asserted to he 
the best explanation. If, then. some better explanation is possible, thl' theory as stated is 
impeachable. . .. By the 'best' cxplanation is meant ... that solitary one out of all 
possible hypotheses which, while explaining all the facts already in ,dew, is narrowed, 
limited, hedged, or qualified, sufficiently to guard in the best possible way against undis
covered exceptions. . .. Hence, the 'best' explanation of the facts A and Band C is 
that explanation which, while neglecting certain points of difference among them, and 
thus forming some generalization, neglects only those differenccs which are 'unessential.' 
The best explanation of (i.e. generalization from) one solitary sequence observed is that 
which neglects only its unessential elements or features. . .. It is in every case, then, 
through undue neglcct of the essential difference between the specific case or cases ob
served and the wider genus to which the assertion professes to refer, that we rise 
to a generalization not sufficiently guarded against possible exeeptions .. " All positive 
proof depends ... on the care, the precautions with which observation has been inter
preted and experiment conducted. So far only os these exclude alternative possibilitieg 

242 



§§ 24-36) LOGICAL PROCESSES § 31 

arc they of real value. . .. Because all positive assertion can only justify itseJr . . . 
when mistakes have been either one by one eliminated or in a body prevented, the burden 
of doubt ':0 be removeci hy e\'idence consists essentially in the group of alternative theo
ries remaining lIndisearded. . .. The important point is, always, to show that all other 
possible theories are weighed in the balance and found wanting, . that is to say, that 
all precautions have been taken against that crudest kind of unchecked generalization 
which the least trained mind possesses in the greatest abundance. This objection 
against a theory, that alternative theories are not yet diseardcII, appears, however, 
more directly applicable, more fruitful of results, against a concrete or an abstract-con
('rete thesis than against It (lireetl~' abstract one. . .. And the right oi the theory 
('hosen, over all its possible rivals, depends entirely upon the depth of our insight into tlle 
conditions under which the experiment or observation was really made. This is the main 
lesson of Logic as re;:(urds Induction .... 1 These alternatives have to be faced as possible 
explanations of each obser\"cd case; and the immediate question in each ('ase is, \\118t 
("crtainty can we obtain that the alternati\"e chosen is the right one out or all those con
reh"able? The lllethC)c\s or Intiucti\"C Proof lllay he \"iewed as attempts to answer this 
question ." 

The peculiar dunger, then, of Inductive Proof is that there may be other 
e:rplwwfion.'t than the desired one for the fact taken as the basis of proof. 
But in the stud~" of Logic we are concerned with discovering the defects of a 
mode of Proof, while, in judicial rulings upon e\"idence, we are concerned 
(ante, § 29) merel~" .... :ith the propriety of admitting the fact at all, with 
its quality as a possible Inferel1ce, not as absolute Proof. What are the 
safeguards and requirements and opportunities, then, which are suggested to 
us for this peculiar judicial process by the nature of the inductive argument? 

§ 32. Same: (1) with reference to the Proponent of Evidence. If, then, 
the potential defect of inductive Proof is that the fact offered as the basis 
of the conclusion may be open to nne or morc other explanations or conclu
sions, the test or requirement for mere Admissibility (as distinguished from 
Proof) must be something far short of this in strictness. The failure to ex
clude a single other rational hypothesis would be from the standpoint of Proof 
a ratal defect; and yet, if only that single other hypothesis were open, there 
might still be an extremely high degree of probability for the conclusion -
first claimed. 'Yhen Robinson Crusoe saw the human footprint on the sand, 
he could not argue inducth'el~" that the presence of another human being was 
absolutcly pro'"cd. There was at least (for example) the hypothesis of his 
own somnambulism. Nevertheless, the fact of the footprint was for his con
clusion evidence of an extraordinary degree of probability, i.e. it passed 
beyond the line of mere Admissibility. The requirement or test, then, for 
this lower standard Admissibility would be something like this: Does 
the evidentiary fact point to the desired conclusion (not as the only rational 
hypothesis, but) as the hypothesis (or explanation) more plausible or more 
natural out of the various ones that are conceh"able? Or (to state the re
quirement mol''! weakly), is the dcsired condll"~ion (not, the most natural, but) 
a natural or plausible one among the variolls conccirable ones? In practice 

§ 31. J P. 339. 
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it will be found that the Courts vary between these two, according to the 
practical possibilities of producing evidence and according to the dangers of 
its misuse. Sometimes the~r require in effect that the alleged conclusion (to 
which the evidentiary fact is directed) must be a more probable one than 
others; sometimes they merely require that it must be a probable or a possible 
one, irrespective of the greater probability of others.l 

This general judicial attitude may be illustrated from various sorts of evi
dentiary facts. (1) The fact that A left the city soon after a crime was 
committed will be received by some Courts without further conditions, while 
others require that his knowledge that he was suspected shall first be shown. 
Here the evident notion is that thc mere fact of departure by one unaware of 
the charge is open to too many innocent explanations; but the addition of the 
fact that A knew of the charge tends to put these other hypotheses into the 
background, and makes the desired explanation or conclusion i.e. a guilty 
consciousness stand out prominently as a more probable and plausible one. 
Even then there arc other possible hypotheses such as a SlUl1mOnS from a 
dying relative or the fear of a ~·c1low-fe,·er epidemic in the city; but these arc 
not the immediately natural ones, and the greatcr naturalness of thc desired 
explanation suffices to admit the evidentiary fact of flight. (2) The fact that 
A makes repairs after an accident tends to the probable conclusion that he is 
conscious of the machine's being negligently defective. It is also open to the 
explanation, not perllap!: equally probable, that he was conscious of its being 
merely defective, ~'et not negligently so. Nevertheless, the injustice of allow
ing the former inference to be made, if in truth the latter should be the correct 
one, is so great that (in the opinion of most Courts) the evidence should be 
excluded. Here the notion is that the desired explanation is not so pre
eminently the most probable one, as against others, as to make it desirable 
to consider it; the standard of the requirement being somewhat higher than 
in the preceding instance. (3) The fact that A before a robbery had no 
money, but after it had a large sum, is offered to indicate that he by robbery 
became possessed of the large sum of money. There are several other possible 
explanations, the receipt of a legacy, the receipt of a debt, the winning of a 
gambling game, and the like. Nevertheless, the desired explanation rises, 
among other explanations, to a fair degree of plausibility, and the evidence 
is received. (4) The fact that A, charged with stealing a suit of clothes, was 
a poor man is offered to show him to be the thief. Now the conclusion of 
theft from the mere fact of poverty is, among the various possible conclusions, 
one of the least probable; for the conclusions that he would preferably work 
or beg or borrow are all equall~' or more probable, and the hypothesis of steal
ing, being also a dangerous one to adopt as the habitual construction to be put 
on poor men's conduct, has the double defect of being less probable and more 
hard upon the innocent. Such evidence, then, is seldom admitted to show 
that conclusion. (5) The fact that a person of unbalanced delusions asserts 

§ 32. 1 For judicial phrasings of the test for circumstantial evidence, see § 38, PO!t. 
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on the stand that he saw A strike B would formerly have been excluded ab-• 
solutely. But nowadays it is recognized that a delusion may affect the powers 
of observation and memory to a limited extent only, and may not concern 
the subject of the testimony. If it does concern that subject, the witness is 
excluded, because the hypothesis that the fact occurred as he states it is too 
feeble and improbable, alongside of the h~'pothesis that his delusion is the 
only source of his statement. But if the delusion does not concern that sub
ject, then his statement is received, even though it is still possible that his 
statement has been affected by the delusion. Thus the notion is, as before, 
that the evidentiary fact . i.e. the assertion on the stand will be received 
where the correctness of the assertion is at least one among probable hypoth
eses. (6) The fact that A makes his statement on the witness-stand in re
sponse to a leading question of his counsel is not received, because in experience 
the chances are so great that his answer is ba.sed on the counsel's suggestion 
and not on his own knowledge. On the other hand, where the leading ques
tion deals merely with the preliminary matters of his name, age, and residence, 
the answer is receivable because, there being so little motive for falsification on 
those subjects, the conclusion that he answered truly is far the most probable 
one. Still further, where the witness cannot be made to understand what the 
inquiry is about, his statement answering 11 leading question is received, 
because although the conclusion that he is falsifying is perhaps still as probable 
as ever, yet there is no other way of obtaining evidence from that source 
(i.e. this witness), and hence the evidentiary fact (i.e. his answer), though 
furnishing an inference otherwise so weak as to be inadmissible, comes in be
cause of the paucity of material and the practical necessities of the situation. 
(7) Formerly the presence of a pecuniary interest of any sort sufficed to ex
clude a witness, i.e. to exclude the evidentiary faet of his assertion. It was 
always conceded (and often declared by the Courts) that the hypothesis that 
such persons' assertions were usually false was a contingent and less probable 
one; but the mere possibility that they might be false was enough to exclude 
them. To-day the law has harmonized its treatment of such assertions with 
the treatment of all other evidentiar~· facts, i.e. it docs not allow the less prob
able hypothesis of falsity to exclude the evidence, particularly in view of the 
availability of other methods of o\'erthrowing or confirming that hypothesis. 
(8) The fact that A, the witness, has had a lawsuit with B, the defendant, is 
offered to show that A has feelings of animosity towards B which make it 
probable that he cannot testify correctly against him. 1\1ost Courts admit 
such evidence; but the Courts that reject it do so on the expressed theory that 
the inference of such animosity is a forced and unnatural one, and that the 
mere fact of a lawsuit is consistent with so many other more probable hy
potheses that the evidence does not reach a sufficient degree of probative value. 

Thus, throughout the whole realm of evidence, circumstantial and testi
monial, the theory of the inductive argument, as practically applied from the 
standpoint of Admissibility, is that the evidentiary fact will be considered 
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when, and only when, the desired conclusion based upon it is a more probable 
or natural, or at least a probable or natural, hypothesis, and when the other 
hypotheses ur explanations of the fact, if any, are either less probable or 
natural, 01' at least not exceedingly more probable or natural. The degree 
of strength required will vary with different sorts of evidentiary facts, de
pending somewhat upon differing views of human experience with those facts, 
somewhat upon the practical availability of stronger facts, and somewhat 
upon the hardships of certain inferences in case they shouid be unfounded. 
But the general spirit and mode of reasoning of the Courts substantially illus
trates the dictates of scientific logic. 

§ 33. Same: Occasional Subordjnate Tests; Method of Agreement and 
Method of DiiIerence. The Illain question for the indllcti\'e argument being 
(in the words of Professor Sidgwick, already quoted), "What certainty can 
we obtain that the alternative chosen is the right one out of all those con
ceivable?", there have been stated by scientific logic several subordinate 
methods or processes of investigation which may be viewed as attempts to 
answer this question. Usually enumerated as five, they are reducible in 
essence to two, the l\Iethod of Agreement and the :Method of Difference. 
Occasionall~' they may be and are conveniently resorted to in the testing of 
judicial evidence. 

(a) .Method of Agreement. The canon which this applies may be thus 
stated: "Whatever circumstances can be excluded without excluding the 
phenomcnon .whose effect (or cause) is being sought; or can be absent not
withstanding its presence, are not causally connected with it. . ., The 
remainder, those circumstances which are not eliminated by this process, are 
supposed to he thus shown to be essential to the phenomenon, to be the 
proved effect (or cause)." 1 From the point of "iew of Proof, then, when we 
argue that the observed instances of a, viz. a.', a", a"'. being always followed 
by b, prove a to be the cause of b, we can avoid the danger of ignoring oth('r 
causes as the true explanation, by providing that the various instances shall 
be attended by idellticall~' the same circumstances or conditions; then, ano 
then only, when a, under identically the came conditions, is followed always 
by b. have we the right to claim that b is the eft'ect of a and not of some other 
cause. Applying this method from the standpoint of mere Admissibility, 
we of eourse do not need to exclude so rigorously the possibility of other 
explanations: accordingly our test would be whether the evidential instances 
occurred under substantially similar (not identically the same) conditions, 
i.e. so that the supposed conclusion is at least the more probable, though not 
the only possible, explanation. This subordinate test which is merely a 
practical aid to the ultimate or fundamental onc \vill naturally be most 
available and useful where the evidential fact consists of a supposed parallel 
instance. To illustrate: (1) In showing that a person's illness was due to the 
eating of certain fcod, the fact is offered that other persons were ill after eating 

§ 33. I Sidgwick, ubi 1<U11Ta, 340. 
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of the same food. Here the test naturally to be applied is whether the other 
illnesses occurred under substantially similar conditions of time, surroundings, 
and symptoms. (2) To show that a portion of a pavement caused an injury 
because dangerous to passers-by, the fact is offered that other persons who 
passed fell down at that place. Here a similar test is called for. Judicial 
annals contain a vast variety of instances in which this same subordinate test 
is the natural one to be applied, and is in practice used by the Courts.2 

(b) illethod of Difference. The canon of this method is: 3 "If an instance 
in which the phenomenon under investigation occurs, and an instance in 
which it does not occur have every circumstance in Common save one, that 
one only occurring in the former; the circumstance in which alone the two 
instances differ is the effect, or the cause, or an indispensable part of the 
cause, of the phenomenon." As applied to the judicial purposes of Admis
sibility, the test of this argument becomes: In order to prove that x is the 
cause of b, by the fact that wherever a; was present the effect b, b', b", was 
found, and that wherever x was not present the different effects c or d were 
found, the various instances b, b', b", c, and cl are admissible if they were 
substantially similar to each other in all respects except the presence of x. 

This test is of comparatively rare employment in judicial evidence, because 
it is rare that instances occur which fulfil this requirement, unless where pre
arranged experiments are possible. But so far as the conditions of the case 
admit the fulfilment of the requirement, the argument may be and is employed. 
To illustrate: The injury to the paint on the plaintiff's house is attributed by 
the defendant to sewer-gas; for this purpose, he is allowed to use the fact that 
" under conditions and circumstances as nearly as possible like those sur
rounding the plaintiff's house", except the presence of the sewer-gas, the in
jury to paint did not occur.4 

The purpose in using both these subordinate tests is always the same general 
one, to secure a fair probability for the claimed hypothesis, as against and 
in competition with other possible Olles. It is enough to note here that these 
specific and accepted logical tests are occasionally available and are judicially 
applied in the admission of litigious evidence. 

§ 34. Same: (2) with reference to the Opponent. It is important to 
notice the double treatment of which every offer of evidence may admit. 
Where we are dealing with the general subject of Proof in Logic, the single 
inquiry is whether the argument offered as involving Proof does really fulfil 
the logical requirements. But wherever, in the applications of logical prin
ciples to specific practical purposes, two parties are found contending, the 
proponent and the opponent, . as in a formal debate, a controversy of scien
tific investigators, and, preeminently, a trial at law, the mode of argument 
must be studied from two points or view. It has been seen that, in applying 
the principles of logic to Admissibility, the judicia', standard falls far short of 

• Post, §§ 441-464, in particular. 
~ i5idgwick. ubi supra, 345. 

• lS79. Eidt I'. Cutter. 127 :\lass .. :;24; eee 
further § 44.2, ]>os/, :lnd §§ 450-464. 
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the standard of complete Proof. Where even the possibility of a single other 
hypothesis remains open, Proof fails, though it suffices for Admissibility if 
the desired conclusion is mercl~' the more probable, or a probable one, even 
though other hypotheses, less probable or equally probable, remain open. It 
is thus apparent that, by the very nature of this test or process, a specific 
course is suggested for the opponent. He may now properly show that one or 
another of these hypotheses, thus left open, is not merely possible and specu
lative, but is more probable and natural as the true explanation of the originally 
offered eddentiary fact. Thus every sort of evidentiary fact may call for 
treatment in two aspects: 1. What is the extent to which other hypotheses 
must be excluded before the fact is admissible? 2. What are the other hy
potheses which are then m·ailable for the opponent as explaining away the 
force of the fact thus provisionally admissible? 

This second aspect of each class of facts will hereafter be treated usually, 
for the respective subjects of Helevancy, under the head of Explanation. To 
illustrate: (1) In showing thc defendant's connection with a murder, the fact 
is admitted of the finding of a knife, bearing his name, near the body of 
the deceased; the defendant, to refute the claimed conclusion that he was 
present with the knife at the murder, will be allowed to show that he lost the 
knife a month before; thus giving greater color of probability to the hypoth
esis that some one else was present with the knife. (2) To show the defend
ant's animosity against the deceased, the fact of a serious quarrel ten ~·ears 
before is offered; some Courts will exclude this, thinking that the claimed con
clusion, namely, that the animosity existed at the time of the killing, is an 
hypothesis of too low relative probability; other Courts will admit it, be
lieving that this hypothesis has sufficient 'prima facie' probability, and leaving 
it to the opponent to show . e.g. by the fact of a reconciliation in the interim 
- that the fact of the quarrel does not lead to the conclusion claimed. (3) To 
show the injurious vibratiye qualities of a bridgc in causing cracks in adjacent 
buildings, the fact of the existence of cracks in other adjacent buildings is 
received; this may be explained away by the fact that the operation of a rail
way, and not the bridge-vibrations, had been their cause. l (4) A witness 
must be shown in advance to have had adequate opportunity to obser\·e the 
facts related, and to have sufficient experience to judge, if the matter is out of 
the ordinary; the hypothesis that he may be mendacious by disposition, being 
not a normal but an exceptional one, need not be discounted in advance by 
showing his good character for truth; but it is left to the opponent, if this 
derogatory circumstance exists, to show it; a showing of bad character will 
tend to explain away all his assertions as those of a confirmed liar. (5) The 
rest of a conversation or writing, of which a part has been received as an ad
mission, may be presented by the opponent to explain away the apparent 
effect of the fragment; thus, to adopt Algernon Sidney's famous illustration 
(frequently used by Erskine in his arguments for the accused in the sedition 

§ 31. 1 1882, Abend"/). Mueller, 11 Ill. App. 257. 
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trials of the 1790s), the prosecution, on a charge of blasphemy, might offer a 
statement of the dcfendant: "There is no God"; but this could be instantly 
explained away as part of a quotation from the Bible of the passage, "The 
fool hath said in his heart, 'There is no God.''' Such is the complementary 
process of Explanation, by the opponent, as suggested by and related to the 
evidentiary fact received from the proponent.2 

It must be understood, of course, that the opponent's modes of opposition 
are not confined to this. He may also (2) deny the truth of the evidentiary 
fact itself; or (3) advance some new and different evidentiary fact tending to 
prove his own counter-proposition. But in neither case are we concerned 
here with any process of Explanation. In (2) there is no form oi argument at 
all, but a simple denial of the fact; in (3) there is a wholly new argument, in 
which the opponent in turn becomes proponent and submits his material for 
admissibility according to the ordinary tests; i.e. it is an ordinary question of 
relevancy. To illustrate: To charge A with murder, the prosecution shows a 
specific threat., an old quarrel, and traces of blood OIl his clothes. The defend
ant answers: (1) Explaining away the old quarrel by showing an intervening 
reconciliation; explaining away the blood-traces by showing the recent killing 
of a chicken; this is the complementary process of Explanation suggested by 
the evidentiary facts of quarrel and blood, and is directed to diminishing their 
force; this complementary process depends for its conditions and possibilities 
upon those original facts; (2) Denying the specific threat; this is in itself no 
form of inference, and raises no question of relevancy; (3) Advancing the 
new facts of an alibi and of good character for peaceableness; here the de
fendant is simply a proponent of new evidentiary facts, just as the prosecution 
was for its own cddence; the question of relenmcy is the ordinary one, and 
depends on precisely the same tests as the prosecution's original evidence. 

All an opponent's modes are reducible to these three. But only in the first 
is he distinctively an opponent so far as the logical nature of his argument 
is thereby affected. In the second he does not argue at all; in the third he 
ceases to be an opponent, from the point of view of argument, and becomes 
himself the proponent of a new argument, which the original proponent may 
now attack as an opponent. 

§ 35. Same: Occasional Subordinate Forms. It has been seen that the 
proponent's evidentiary fact is occasionally subjected to a subordinate test, 
usually involving a substantial similarity of conditions, and peculiarly useful 
in a few situations (ante, § 33). In the same way, the opponent, desirous of 
explaining away the force of an evidentiary fact by showing that another hy
pothesis is equally or more probable than the one claimed, finds that the pro-

. 

2 1870, Grayes, J .• in Comstock v. Smith, 20 plain, or obviate the defence in any part of it, 
Mich. 348: "In cases of this kind, when the or to illustrate some legitimate answer to the 
question is as to the relevancy of evidence in defence. In order to be relevant. it is not 
reply. the point is not whnther the e\'idence requisite that the testimony should be essential. 
offered is the most convincing or persuasive. It may be cumulnth'e, it may be supereroga
but whether it tends to cut tiowll, limit, ex- tory. and still be relevant.~: 
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cess, just dcscribcd in its common form, somctimes takcs on a specific sub
ordinate form peculiarly useful in certain situations. Thcsc forms, as noticed 
in judicial annab, seem to bc practically three in number. 

(1) Explanation b!l [ncoIlBi.~tent Illstances. Whcre the proposition is that 
y iii the cfl"cct of .r, and the eYidcntiar;y fact is that in im;tances (I, a', and a", 
the circumstance y followed and the circumstance x was present, a convenient 
way of annulling the effect of these instances is to show that in a fourth in
stance a'" the circumstance ;to was present and yet the circumstance y did not 
follow. 1 To illustrate: In arguing that thc vibrations of the defendant's 
railway bridge cracked thc plaintiff's buildings at thc eastern end, the injured 
condition of various buildings at that end is recch'cd for the plaintiff; t,o cx
plain this away, the fact is received fur the deFendant that at the western end 
the vibrations were c\'cn more sevcre and ~'et no buildings there were eracked.~ 
The requiremcnt for this mode of explanation is ll1ercl~· that the inconsistent 
instanees shall hl1\'c occurred undcr substantially similar conditions, so as to 
exclude thc likclihood that any other cause e,g. in thc abovc illustration, 
the peculiar strength of the buildings at the western end could have counter
acted the operation of the supposed cause. 

A chicf use for this mode of argument is to demonstmte an alleged possibility 
or ,impossibility. Whell A's al'gull1cnt is that an cvent or deed ;1: is possible or 
impos~ible, it is obvious that the whole force of his eYidentiary facts is at once 
de5tro~'ed by a single instance of its impossihility or its possihility, pro\'ided 
thc conditions are substantialk similar in both cases. [n this wa\, the IlY-, . . 
pothesis originally set up as the exclusive one is shown not to he an exclush·e 
one at all, hy tIll' fa.ct that a contrary one has occurrcd in the instance offered 
by the opponent. A unh'ersal ur ahsolute affirlllati\'(~ can be thus exploded 
equally well as a uniwrsal or absolllte ncgatiyc. It is the univcrsality of thc 
allcged indication that la,Ys it open to fatal attack by an ineonsistcnt instance. 
To illustrate: (II) .-\ hmglar \Va" alleged to han entered through a certain 
window; hut tIll' aeclIsed affirmed the impossibilit~' of a m:1I1';; getting through 
it; the prosccuting attorney suddenl~' put the frame oYer thc defendant's 
head and drew it cOlllpletcl~' down, thus disproving thc alleged impossibility; 
(b) at a trial for murder, there was testill1on~' that the accused was seen going 
up a certain hill, wearing a pepper-and-salt Ruit, the witness looking from the 
rear and facing the sun; expcriments showcd that under such circumstanccs it 
was impossible for an obserycr to distinguish anJ' color at all; (c) at a trial For 
arson, the prosecution claimed that the fire was set with a candlc set in a 
closed hox so as to hurn down into a bunch of shavings; experiment showed 
that undcr thc conditinns alleged a candle would have gone out in a shortcr 
interval than that which must have elapsed.3 

(2) Explanation by Di,~si/1lilarit.1l of ConditiOlls. Where the proponent's 
evidentiary fact has been admitted under the subordinate tcst of § 33, ante, 

§ 35. I Sidgwirk, ul.i 8upra. 275, 1 Cited by ;\Ir, In'ing Browne, Green Bag, 
: 1882. Abend t', Mueller, 11 111. App, 25H. 1893. liifj fT. 
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- the substantial similarity of conditions in the instances offered, the op
ponent's course is natural1~· suggested; i.e. he may show that there is at least 
a residuum of dissimilar conditions which, though not originally sufficient to 
exclude, nevertheless suffices to diminish probative value, by making some 
other hypothesis a possible one, if not an equally probable one, To illus
trate: (a) In arguing that arsenical wall-paper was the source of the plain
tiff's illness, the fact that others living in the same house "~re affected by 
similar symptoms is received; to explain this away, evidence is received that 
the same symptoms customarily attend the eating of unsound oysters, and 
that the others, but not the plaintift', had eaten o~'sters; thus the dissimilarity 
of conditions is emphasized as the possible source of erroneous explanation. 
(b) To prove the qualities of a dental invention as a pain-killer, the fact is 
received that the patrons of the dentist using it had sttft'ered pain under other 
dentists but not under him; to explain this away, it may be shown that they 
had never been under him before he used this pain-killer; thus emphasizing 
the dissimilarity of conditions to suggest that this dentist's personal skill, 
and not the invention, had prevented their pain. 

(3) E.l'plmwtion by CUIHlIlatit'e IllstalleCS, Where the proposition is that 
y is the cffect of x, and the evidentiar~' fact is that in instances a, a', and a", 
the circumstance !I followed and the circulllstance x was present, another 
way of annulling the effect of these instances is to show that in a fourth in
stance a'" the circumstance y again followed. and yet the circumstance ;r was 
not present. This argument is in a manner the opposite of (1) Sllpra, and 
consists in offering other instanees in whieh the same effect is found, but 
without the presence of the alleged causing circumstance; and this forces 
us to look upon its presence in the proponent's original instances as merely 
accidental, and not really· cau:iath·c. The requirement of this argument is 
that the conditions of the additional instances shall be substantially similar • 
in every respect except the alleged causing circumstance; for if they were not 
then the elimination of the alleged cause as ha"ll1less is not accomplished. 
For example, the fact of the defendant's flowage of certain lands of the plain
tiff is alleged to be the cause of deterioration in their productiveness durin~ 
the pre\'ious ten ycars; to refute this, the defendant offers the fact of similar 
deteriorl),tion of other lands that had not been subjected to the flowage; 
this is admissible only so far as the other lands are near by and presumably 
under the same influences of soil and c1imute.4 

§ 36. Summa.ry. It has thus been seen that e\'er~' evidentiary fact or class 
of facts may call for two processes and raise two sets of questions: (1) the 
admissibility of the original faet from the proponent; (2) the admissibility 
of e"llianatory facts from the opponent. (1) The first is subj~cted to the 
test whether the claimed conclusion is a probable or a more probable one, 
having regard to conceh-able interpretations of the fact; the rulings vary 
more or less upon different evidentiary facts, according to various considera-

• 1838, Standieh v. Washburn, 21 Pick. 237; post. §§ 443, 451. 
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tions of experience; and occasionally specific subordinate tests are applied. 
(2) The second process consists in explaining away the original fact's force 
by showing the existence and probability of other hypotheses; for this purpose 

• 

other facts affording such explanations are receivable from the opponent; and 
here also, occasionally, occur specific subordinate processes and tests. The 
detailed rules for the various sorts of evidence are of course more or less 
concrete and dogmatic; this or that evidence is or is not held to be relevant. 
But the principles underlying these rulings are the principles of applied logic 
that have just been outlined. 

• 

• 

• 
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TITLE I 

CIRCUMSTANTIAL EVIDENCE 

INTRODUCTORY: 

GENERAL THEORY OF CIRCUMSTANTIAL EVIDENCE 

CHAPTER IV. 

§ 38. Degree of Probative Value re-
quired. 

§ 42. Irrelevanev and Practical Poli.:y, 
distinguished. • 

§ 39. Same: "Collateral" Facts. 
§ 40. Present and Future Relevancy. 
§ 41. Circumstantial Evidence may be 

proved by the same kind. 

§ 43. Classification of Circumstantial 
Evidence. 

§ 3S. Degree of Probative Value required. It has just been seen (§ 31) 
that the general and broad requirement for Relevancy is that the claimed con
clusion from the offered fact must be a probable or a more probable hypothe
sis, with reference to the possibility of other hypotheses. This is not only the 
general principle that best describes the attitude of the Courts, but is also the 
expressed form of the test for specific kinds of facts. 

Nevertheless, there is naturally more or less ntriation of language in the 
phrasings put forth from time to time b~' the Courts. The following typical 
passages will serve as a guide to the general spirit in which the Courts apply 
the test of relevancy: 

1794, Gibson v. Ilunter, 2 H. BJ. 208; the defendant in error offered evidence of former 
lIets to show knowledge lind intent by the opponent, and his evidence was received; his 
statement of the principle, thus impliedly approved by the Court, was as follows: "The 
defendant in error humbly submits that it is competent to a jury to find matters of fact 
\\;thout direct or positive testimony of those facts and upon circumstantial evidence only, 
although the inference or conclusion to be drawn from the circumstances proved be not 
absolutely certain or necessary; that it is sufficient if the circumstantial evidence be such 
as may afford a fair and reasonable presumption of the facts to be tried; and if the evidence 
has that tendency it ought to be received and left to the consideration of the jury, to whom 
alone it belongs to determine upon the precise force and effect of the circumstances proved 
and whether they are sufficiently satisfactory and convincing to warrant them in finding 
the £ act in issue." 

1806, PETERSON, J., in Smith & Ogden'8 Trial, Lloyd's Rep. 82: "The evidence which is 
offered to a Court must be pertinent to the issue or in some proper manner connected ,,;th 
it. It must relate and be applied to a particular fact or charge in controversy, so as to 
constitute a legal ground to support or a legal ground to resist the prosecution. For it 
would be an endless task and create inextricable confusion if parties were suffered to give in 
evidence to the jury whatever self-love or prejudice or whim or a wild imagination might 
suggest. This is an idea too extravagant to be entertained by candid and reflecting men; 
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as it would, if carried into practice, quickly prostrate property, civil liberty, and good gon'rn
ment. Law would become a labyrinth, a bottomlegs pit, and COllrts would be prn'erted 
from their original design and turned into instruments or injustice and oppression. A line 
must be drawn, aline has been drawn on such Q('casion~, which it becomes the duty of 
judges to pursue. If there be no linr, anything and cverything may be given in evidence. 
Where shall we stop? What is the rule whieh we find to be laid down for our guidance? 
The e\'idence must be pertinent to the issues; the witnesses must be material. If the evi
dence be not pertinent, nor the witnesseg material. the Court ought not to receive either." 

1849, BELL, J., in Steren.,on v. Steu'art, 11 Pa. 308: "Great latitude is al\owl'd to the re('ep
tion of indirect, or, as it is sometimes called, circumstantial evidence. . .. This indircct 
evidence is sometimes drawn from the cxperience which cnables us to trace a connexion 
between an ascertained collateral fact and the fact otherwise undetermincd; and it is 
more or less cogent as this connexion is known to be more or less natural and frequent. 
Where anteccdent experience shows this mutuality of relation to he constant or with a 
great degree of uniformity, the inference deducible, it is said, is properly termed a pre
sumption. But this species of proof embraces a far wider sCOpP. than this. It in fact in
cludes all evidence of an indirect nature, whether the inferences afTordcd bv it be drawn • 
from prior experience, or be a deduction of reason from the circumstances of the particular 
ease, or of reason aided by expprience. In the latter aspect, it is a conclusion the value 
of which obviously depends on the force and directness with which it is derived from the 
premises conceded or pro\·ed . 

.. But yet the competenc;.r of a collateral fact to be used as the basis of legitimate argu
Illent is not to be determined by the conclusiveness of the inferenceg it may afford in refer
ence to the litigated fact. It is enough if these may tend, e\'en in a slight degree, to eluci
date the inquiry or to assist, though remotely, to a determination probably founded in truth. 
Indeed, to require a necessary relation between the fact known and the fact sought would 
sweep away many source.; of testimony to which men daily recur in the ordinary business 
of life; and that cannot be rejected by a judicial tribunal without hazard of shutting out the 
light. ~lerely foreign matter must be avoided; but, though in appearance foreign, if it 
Lear at all on the main subject, it must be heard ... , The convincing power of the in
fiuence is for the jury, when weighing the value of the fact proved, not for the judge, 
in determining the bare question of its relevancy; it is sufficient for the purposes of his 
inquiry that it has some affinity with thc principal inquiry, though this may be weak or 
remote." 

1863, BIGELOW, C, J., in Com. v. J effrie8, i AlL 5-18, 566 : "To render evidence of collateral 
faet:; competent, there must be some natural, necessary, or logical connection between 
them and the inference or result which they are designed to establish. . .. It is some
times difficult to mark with precision the line which separates the limits of just and reasonable 
inference from those of mere conjecture or surmise. This arises necessarily from the nature 
of indirect evidence. Being founded on the observation and experience of the mutual 
connection between faets and cireum~tances, the question of its competency is eas;y or diffi
cult of solution according as such supposed connection is constant or more or less regular and 
frequent. But as a safe praetical rule it may be laid down that in no case is evidence to be 
excluded of any fact or circumstances, connected with the principal transaction, from which 
an inference to the truth of a disputed fact can reasonably be made." 

1871, COOLEY, J., in Stewart v. People, 23 Mich. i5: "The proper test for the admissi
bility of evidence ought to be, we think, whether it has a tendency to affect belief in the 
mind of a reasonably cautious person who should receive and weigh it with judicial fairness." 

1875, AGNEW, C. J., in Brown v. Schor/.·, i7 Pa. 479: "In a question of circumstantial 
e\'idence, the proof derived from the circumstances is a question of natural presumption 
and is to be found by the jury; the strength of this proof depends on the probability re
sulting from the facts. . .. It is the right of the party to have this submitted to the 
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jury, unless it is so weak nnd inconclusi\'e that as a matter of law no probability of fact 
enn be drawn from the eombined circumstances." 

18i5, BIUCKI.EY, C. J., in Laison v. State, 54 Ala. 528: "The rule is clear and well-defined 
that facts and circumstances which when provcd are incapable of affording any reasonable 
presumption or iruerEPce in regard to the material fact or inquiry involved arc not admissible 
as e\·idence. The difficulty Iics in its application." 

1895, MCCABE, C. J., in Deal v. Siale, 140 Ind. 354, 39 N. E. 930: "When e\'idence 
tends to prove a fact. however slight that tendency may be, it is admissible. That is the 
only guide the Court can have in determining the admissibility of evidence .. " This is 
so for several reasons. One is that a party cannot be expected or required to prove the 
fact by a single item of evidcnce; and another reason is that the jury arc the exclusive 
judges of thc weight to be given to each item of evidence." 

1902, WALKEH, J., in Cohn v. Saidel, il N. H. 558. 53 Atl. 800 (dealing with the ques- . 
tion whether, in an action for maliciolls prosecution, the present defendants' submission 
to nonsuit in the former action warranted a conclusion that they had no probable cause 
in the beginning): "The argument is that that fact alone warrants the iuference of a want 
of probable cuuse. But the fact of the nonsuit alone is direct evidence of no mental stilte on 
the part of the defendants, exc\'pt that the:.' did not desire to curry on the litigation at that 
time. It may be said that it estahlishes that fact condusively. If it does, and if it might 
be inferred that they became nonsuit because. as then informed, they did not think they had 
a probable cause of action, it i:; necessary to go a step further in this mental operation, and 
to infer from this inferenC'e that the defendants, when they brought the suits, nearly a year 
before, upon the information they then possessed, did not, as reasonable and prudent men, 
honestly believe they had a cause of action. There is no open and visible connection between 
the fact first provcd, viz., that the defendants desired to withdraw their ;;uits in April. 1900, 
ami the £a('t to be proved, viz., that they had no probable cause of action in .July, 1899. A 
great variety of reasons exist which may induce a plaintiff to become nonsuit, one of which 
may be that he has discovered or become convinced that he has no case. This. hO\"ever, 
is but a mere conjecture. It is but one of a large number of sufficicnt rcasons for sHch 
action. It cannot cven be said to be the common or ordinary reason that induccs a plaintiff 
to become nonsuit. In a particular case it mayor it may not be true reason. Unconnected 
with other evidence, it is pure conjecture. Rut one conjecture cannot be treated as a proved 
fact in order to reach another conjecture. The probative bearing of the evidence upon the 
point in issue is not logically dear and plain, but doubtful and invoh'ed, leading to no certain 
result ... ' The legitimate bearing or relevancy of evidence is ascertained by logic and 
reason applied in the conduct of a trial by jury. If it is illogical and unreasonable to allow 
the jury to draw conclusions from premises based upon simple conjecture, it is also ille
gitimate. The most that can be claimed in favor of the refusal to givc the instruction re
quested in this case is that it is possible the defendants may have thought they had no prob
able ground of action when they became nonsuit. and hence, assuming that to be true, it 
is possible they were of the same mind when they brought their suits. This is piling 
('onjecture upon conjecture, and rcac-hing a result morE by guessing than by the exen'ise 
of reason and logic. In a judicial tribunal mere guesses and conjectures cannot be sub
stituted for the legal proof which the law requires. . .. In view of the fact that the 
reasons for becoming nonsuit arc numerous, and that the plaintiff's belief that he bad no 
cause of action in the beginning i~ probably a very rare one, the above rule would not seem 
to be reasonable, unless it is reasonable to require the defendant to prove his nonliability 
in the first instance. The logic of legal pmcedure does not lead to such a result." 

1920, THIEBEn, J., in Smith v. U. S., 8th C. C. A., 267 Fed. 665, 668 (on a charge of de
vising a scheme to defraud by false pretenses)' .. In pros(!cutions of tlus naturc, great lat
itude in the introduction of testimony is allowed, as in most instances the offense can only 
be established by circumstantial evidence." In Williamson v. United SIales. 207 U. S. 42!l, 
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4.51,28 Sup. 163, the court quoted with approval from Holmes v. Goldsmith, 147 U. S. 150, 
164, 13 Sup. 288, 2()2 : 

" 'As has been frequently snid, great latitude i" allowed in the reception of circumstantial 
evidence, the aid of which i::l con~tantly required, lind therefore, where direct evidence 
of the fact is wanting, the more the jury can sce of the ~urrounding facts and circumstances, 
the more correct their judgment is likely to be. "The competeney of a collateral fact to be 
used as the basis of legitimate argument is not to be dcterrnined by the ('onelu~i\'encss of 
the inferences it muy afford in reference to tltl' litigated fuct. It is enough if the;;e ma.y 
tend, even in a ~Iight degree, to elucidate the inquiry, or to assist, though remotely, to a 
determination probably founded in truth." . .. The modern tendency, both of legislation 
and of the decision of courts, is to give as wide a scope as possible to the investigation 
of facts. Courts of error arc especially unwilling to reverse cases, because unimportant 
and possibly irrelevant testimony may have crept in, unless there is reason to think Ulat 
practical injustice has been thereby caused.' " 

§ 39. Same: 

employed, has 
criminated. 

" Collateral" 

two senses, 
Facts. 
and is 

The term "collateral", sometimes here 
apt to mislead unless they are dis-

(1) The original and dominant sense of "collateral" as here applied 
(its application to the impcachment of witnesses post, § 1021 being 
II- totally different one) is that of "immaterial." According to the prin
ciple of § 2, ante, no propositions can be evidenced except those which are 
properly in issue under thp. substanth'c law and the pleadings; hence, a 
fact eyidencing a proposition not thus properly in issue is inadmissible, 
because immaterial: This it was at one time common to designate by the 
crude term "collateral". 

1849, BEI.L, J., in Stere1l30n v. Stetcart, 11 Pa. 308: "It is undoubtedly a rule governing 
the production and admission of eyirlenl'e th!,t the evidence offered must correspond "ith 
the allegations and be confined to the point in issue. The effect is to exclude merely col
lateral facts, ha\'ing no conncxion with the subject litigated, and therefore incapable of 
shedding light on the inquiry or affording ground for reasonable presumption or infer
ence." 

1865, CIlAP~f.\N, J., in Shepard Y. Ashley, 10 All. 542: "One of the elementary 
rules of evidence is that it must be confined to the points ill issue; and the reason 
of the rule is that the attention of juries may not be distracted nor the public time 
consumed needlessly." 

1890, FOSTER, J., in Nickerson v. Gould, 82 l\Ie. 512, 51·1,20 Atl. 86: "The evidence 
must be relevant to the issue, that is, to the facts put in controversy by the pleadings. 
This rule prohibits the trial of collateral issues." 

• 

(2) But occasionally the term was used to signify "remotely probatire", 
or " indirectly connected", i.e. directed to prove a proposition in issue, and 
yet possessing for that purpose a weak quality of relevancy; thus the fact 
might be possibly relevant, if a close enough connection and a real probative 
value should appear: 

1854, ECCLESTON, J., in Lee v. Tinges,7 Md. 236: "There is a rule of evidence which ex
cludes collateral facts, or such as do not afford a reationable presumption or inference as 
to the principal fact or matter in dispute." 
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1858, WmGUT, C. J., in Slate v. lIillk/r, 6 In. 384: "Co\1atcral facts, or thosc which are 
incapable of affording any reasonable prcsumption or inference as to the principal fact or 
matter in dispute, are excluded." 1 

The practical difference between these two senses was that in the former 
sense the fact was always and dearl~' inadmissible, while in the latter sense 
it might become admissible under some circumstances. A fact might thus 
deserve diff('rent fates, according as it was " collateral" in one or the other 
sense. This careless confusion of usage spread, until a kind of stigma be
gan often to be intended in the epithet "collateral." It was appealed to 
in one sense in order to gain an argument involving its other sense. If an 
opposing counsel could stigmatize an offered fact as " collateral", he felt that 
he had struck a blow at its admissibility; and in this effort he had useful 
weapons, in the older passages in which a "collateral" fact, meaning an 
immaterial fact, was treated as necessarily inudmissible.2 

What is needed, therefore, is simply a mutual understanding of the sense 
in which the term is being used on a particular occasion. When it is used ill 
the second sense to express remotene~s of probative value, the fact in question 
mayor may not be admissible, according to the standard judicially declared in 
§ 38, allie; there is nothing decisive in its" collateralness." 

§ 40. Present and Future Relevancy. A fact, when offered as evidence, 
may not be relevant, either because it is material to a subordinate proposition 
whose bearing is not yet apparent, or because it is relevant only in connec
tion with some other fact not yet offen,d. Thus it is not now but may later • • 
in the trial become relevant. In this situation (1) there is no objection to 
this fact in that it does not contain within itself all the neceSSilrY features of 
relevancy. I t need not be 'per se ' relevant: 

1831, HOS~IER, C. J .• in Siale v. Wat1:ins, 9 Conn. 53: "1£ the fact consist of parts, or 
is provable by many drcumstances, each of which conduces something to the establish· 
ment of it, then each part and each circumstance is ndmissiblc, although the point will 
not be established until the whole fact is proved." 

On the other hand (2) its relevancy must be made to appear by a prelimi
nary and hypothetiealstatemcllt of the additiollal faet.~ or propositions that would 
make it relevant, with an engagement to make them good at the proper time: 

1824, GIBSON, J., in TV cidler v. Bank. 11 S. &. H. 139: "The cvidence, therefore, as it 
was offercd, presented facts which. isolatcd as they stand ill the bill of elCceptions were 
entircly irrelevant. . .. But the plaintiff contends that this may have been only a rart 
of the chain of his evidence, and that what was dt!ficient might afterwards have been sup-

§ 39. 1 So also: 1873. Brooke v. Winters. within the diseretion of the court to permit 
3(1 Md. 508 ("The rule that excludes facts inquiry into collateral fact. when such fact is 
because they are collllteral does not apply to directly connected with the question in dis
facts wherever existing. if they may afford IIny pute, and is essential to its proper determina
reasonablc prcsumption as to the matter in tioll, or when it affects the credibility of 8 

dispute"); Cal. C. C. P. 1872. § 1868 ("Evi- witne~s"); Or. Laws 1920. § 725 (like CII\. 
dellce mu<t correspond with the substance of C. C. P. § 1868). 
the mllterial allegations. lind be ielcvant to 2 Mr. Justice Doc. in Darling P. \Y{'stmorc
the quesHon in dispute. Collaternl questions land. 52 N. H. 405-6. has incisively exposed the 
must therefore be avoided. It is. however. Calillcy of this ambiguous usage. 
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plied. . .. If it would be relevant, when taken in connexion with other facts, it ought 
to be proposed in connexion with those facts, and an offer to follow the evidence proposed 
\\;th proof of those facts at the proper times. But the Court is not bound to spend its time 
in an inquiry which from the [present] showing of the party can produce no results. Dis
located circumstances may !loubtless be given in evidence; particularly if there be 110 oi>
jection to the order of time; but the proposal of the evidence must contain in itself, by ref
erence to something that has precl~cled it or that is to follow, information of the Ir.!'nner 
in which the evidence is to be legitimately operative." 

1833, BUCHANAN, C. J., in Dal'ia v. Calt-ert, 5 G. & J. 304: .. It is sometimes difficult to 
ascertain whether a particular fact offcred in evidence is connected with the issue, and will 
or ,,;1\ not become material in the progress of the investigation. In such cases, the Court 
not clearly seeing that it is wholly foreign and irrelevant to the issue and cannot be con· 
nected with it by cvidence of other facts and circumstances, it is proper and usual in practice 
to admit the proof, on the assurance of the counsel who tenders it that it will turn out to 
be pertinent and material; otherwise, material and important testimony might frequently 
and injuriously be excluded, which it is the province of the Court to guard against when it 
may be done. . .. And when it does not clearly appear 'a priori' that a fact offered to be 
proved is collateral and irrelevant, there is generally less mischief to be done or apprehended 
by admitting it, though it should afterwards turn out to be collateral, than by the rejection 
of the proof of a fact only because, standing alone, it does not plainly appear to be connected 
with the is~ue, but may, when connected with other facts and circumstances, become mate
rial and important." 

Nevertheless, it may sometimes be desirable for the counsel not to disclose 
immediately the full purpose of his inquiry, and it is usually and properly 
said that the discretion of the trial Court should determine whether it is better 
to insist on the disclosure then, or to allow the fact to come in upon the genera! 
promise of counsel to connect it. In the absence, however, of some such 
promise, a fact apparently irrelevant will not be treated on review as admissible 
because it might have been relevant on certain conditions. 

Moreover, the Court will often, where the facts would be highly improper 
if irrelevant, require the other facts, instead of being postponed, to be first 
offered, so as to ensure the presence of the proper foundation and leave nothing 
to the sanguine expectations of counsel. This, however, is rather a question 
of the order of presenting evidence. 

The only exception ordinarily recognized to this doctrine is made for facts 
sought on cross-examination, where it is often so important to conceal from 
the witness the bearing of his answer that great latitude is conceded. 

This subject is so closely connected with the general principles governing 
the Order of Evidence, that the detailed rules and the authorities are con
sidered under that head CIJost, § 1871). 

§ 41. Oircnmstantial Evidence may be proved by the same Kind. It was 
once suggested that an " inference upon an inference" will not be permitted, 
i.e. that a fact desired to be used circmnstantially must itself be established 
by testimonial evidence; 1 and this suggestion has been repeated by a few 
Courts, and sometimes actually enforced.2 There is no such rule; nor can 

§ 41. I 1824. Starkie. Evidence. 1.57. upon to prove a fact. the circumstances them· 
• Federal: 1875. U. S. v. Ross. 92 U. S. 281 selves must be proved Iby testimonial evi-

C' Whenever circumstantial evidence is relied donee). and not presumed (i.e. inferred from 
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be. If there were, hardly a single trial could be adequately prosecuted.! 

circumstantial evidence]"); 1879. Manning n. 
Ins. Co .. 100 U. S. 693; 1903, Cunard S. S. Co. 
n. Kelley. 126 Fed. 610. 6U. C. C. A. (U. S. v. 
Ross followed; here, as to an inference of 
knowledge of marks on goods); Connecticut: 
1904, State n. Kelly. 77 Conn. 266,58 Atl. 705 
(murder; deceased's despondency. as evi
dence of a plan of suicide, excluded); Delaware: 
11)11, Roberts n. State, 2 Boyce Del. 385, 79 
Atl. 396 (not decided); Illinois: 1896, Globe 
Accident Ins. Co. v. Gerisch, 163 Ill. 625, 45 
N. E. 5(3) (1) that G.lifted a hox of ashes was 
shown by the facts that he was seen filling 
the box with ashes, that afterwards it was seen 
filled on the street, and that G. usually carried 
it there; (2) that G. was shortly afterwards 
found badly strained in the abdomen was 
otherwise shown; but (3) the fact that he 
IiCtcd the box of ashes was not allowed to be 
used to infer that the IiCt caused the strain, 
because of the above supposed rule); 1906, 
Ke\'ern n. People. 224 Ill. 170, 79 N. E. 574 
(ral>e); 1917, Ohio Building S. V. Co. r. In
dustrial Board, 277 III.· 96, 115 N. E. 149 
(death of a night watchman; principle dis
cussed); Indiana: 1879, Biddle, .r., in Binns 
n. State, 66 Ind. ·128. 4aO (" Inferences can not 
be drawn from inferences, ... but inferences 
may be drawn from facts previously proved 
(i.e. by direct testimony] "); 1913, Dowell v. 
State, lSI Ind. 68. 101 N. E. 815 (an absurd 
instance of applying this doctrine to a case in 
which the only real doubt was whether the 
witness told the truth; bottles of whisk<,y 
alleged to have been sold illegally by the 
defendant to A, who delivered them to 
B. who produced them on the trial); l!Jl5. 
Morgan Construction Co. v. Dulin. 184 Ind. 
(j52, 109 N. E. 960 (defective heam); 1I1IS
souri: 1909. Swearingen v. Wabash R. Co .. 
221 Mo. 644, 120 S. W. 773; 1921, Philips n. 
Travelers' Ins. Co .• ;!S8 Mo. 175,231 S. W. 947 
(accident insurance; heir! inadmissihle to infer 
from a bruise to an accidental fall and thence 
to the fall as cause of death; the evidence in 
the cases shows the nonscnsicality of courts 
continuing to promulgate this scientific and 
practical untruth; indeed, the very next time 
that the judge who wrote the opinion is ill and 
sends for a physician, the physician \\;11 build 
inference on inference on inferenre from symp
toms. and will then prescrihe helladonna or 
strychnia or any other potent drug on the faith 
of such inferences. and the judge will risl' up 
cured and return to his helwh mutt<>ring. 
"No inference upon an inferel.ce. mind !"); 
New York: 1912. People ~. Razezicz. 206 
N. Y. 249, 99 N. E. 557 (murder hy a bomb; the 
present theory applied to an inference from the 
prior explosion of another bomb to the de
fendant's use of explosives; hut the Court also 
states its attitude in the correct form that" it 
is unsafe to rely upon that fact as the con-

trolling fact t.o establish the defendant's 
guilt "); 1916. PeolJle v. Van Aken, 217 N. Y. 
532. 112 N. E. 380 (wife-murder; the alleged 
motive invoh'ed the defendant's extrava
gance: he had given a note for ;;1250 
and had paid it off and destroyed it before 
maturity; the note bore an indorsement in 
his wife's name. and the prosecution argued 
that he had forged the indorsement and that 
th.! premature payment was evidence of this, 
!-.oCcause it evidenced a desire to conceal the 
transaction from his wife; this and an anal
ogous inference werl' held" too uncertain to be 
permissible"; the opinion avoids expressly 
p'\nctioning the fallacy here under considera
tion; but it might well enough have been 
repudiated; the result is sound enough in 
the case in hand); Oregon: 1910. State r. 
Lem Woon, 57 Or. 482, 112 Pac. 427, per King, 
J., diss.; Pennsylvania: 1860, Douglass t" 
Mitchell, 35 Pa. 440; 1868, McAleer t'. 
McMurray, 58 Po.. 12(j, 135; 1880. Phila
delphia C. P. R. Co. ». lIenrice, 92 Pa. 431; 
1904. Taylor ». General Acc. Ins. Co .. 208 Pa. 
439,57 Atl. 830; Tennessee: 1903. East Ten
nessee & W. N. C. R. Co. n. Lindamood, 111 
Tenn. 457, 78 S. W. 99; Vermonl: 1914. 
Fadd(!n r. McI{inney, 87 Vt. 316. 89 At!. 351 
(trespass); WW!hington: 1909. Wilkie v. Che
halis Co. L. & T. Co., 55 Wash. 324. 104 
Pac. 616 (an instance of another horse's fright 
at a pile of raw meat. excluded. by some fan
cied connection with the present principle); 
1911. State ». Brache, 63 Wash. 396, 115 Pac. 
853, semble. 

Another variety of the fallacy is the follow
ing: Or. Laws 1920. § 796 (" An inference must 
be founded on a fact legally proved "); 1909. 
State n. Hembree. 54 Or. 463. 103 Pac. 100S 
(wife-murder; the wife's discovery of the de
fendant's incest with thl! daughter being al
leged as the motive. and the testimony to 
the incest not being" proved" to the Court's 
sutisfaction. the motive-inferenre wus held 
improper and hence the incest-testimony; 
unsound. (1) because the Court concedc,s 
that tr;otive-proof is not indispensable. (2) be
cause the Code provision merely means that the 
inference must be based on an evidenced fact 
as distinguished from a fact merely guessed at). 

• 1920. Abbott. C .. J., in R. 1'. Burdett. 
4 B. & Ald. 95. 161 (" If no fact could be thus 
ascertained by inference in a court of law. 
very few offenders could be bro\Jght to punish
ment ") ; l!H 7. Ohio B. V. Co. t. Ind. Board. 277 
Ill. 96. 115 N. E. 1-19 (whether un employee 
killed by an assault was injured in the course of 
employment; "it is true that Courts have 
frequently stated that a pr~sumption cannot 
be based 011 a presumption . . . ; whatever 
the rule is or ought to be. no authority called 
to our attention has ever enforced it in the 
way" here contended for). 
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For example, on a charge of murder, the defendant's gun is found discharged; 
from this we infer that he discharged it; and from this we infer that it was his 
bullet which struck and killed the deceased. Or, the defendant is shown to 
have been sharpening a knife; from this we argue that he had a design to use it 
upon the deceased; and from this we argllc that the fatal stab was the result 
of this design. In these and innumerable daily instances we build up inference 
upon inference, and yet no Court ever thought of forbidding it. All depart
ments of reasoning, all scientific work, every day's lifc and every day's trials, 
proceed upon such data. The judieial utteranees that sanction the fallacious 
and impracticable limitation, originally put forward without authority, must 
be taken as valid only for the particular evidentiary facts therein ruled upon.4 

§ 42. Irrelevancy and Practical Policy, distinguished. A circumstantial 
fact ma~' be logically relevant, and thus far admissible, and ~'et lllay be ex
cluded because it is obnoxious to some consideration of Auxiliary Probative 
Policy, in particular, those of Confusion of Issues, or Unfair Surprise, or 
Undue Prejudice. The importance of discriminating between these prin
ciples, in rulings on circumstantial evidence, has already been pointed out 
for evidence in general (allte, § 29 a). 

§ 43. Classification of Circumsta.ntial Evidence. There are two impor
tant considerations that afl'ect the classification of circumstantial evidence for 
cOll\'enient treatment. These considerations affect with equal force the classi
fication of testimonial evidence (post, §§ 475,875); but their bearings are there 
more easily apparent, and have been unconsciousl.\' accepted without question. 

(1) The starting-point of the classification should be the proposition to 
be prol!ed, rather than the evidentiary fact offered. The fundamental inquiry 
of relevancy is (antc, §§ 2, 3) whether the claimed conelusion is a probable 
inference from the offered fact. ::\ow if we take It specific conclusion (propo
sition, ' factum probandum ') as the starting-point, and ask in turn, whether 
it is relevantly eddenccd by fact ll, faet b, fact c, and so on, we are able to 
compare intelligently, without repetition, the variom; sources from which the 
conclusion or proposition is capable of being inferred; for it will often happen 
that the precise fact {/ will bc irreienll1t, while fact a' , a slightly altered cir
cumstance, will be relevant; so that a comparison of the various circumstances 
or combinations of circumstances which ma~' Lemme or be made relevant 
is possible only b~' taking the 'factum probandum' as a starting-point or 
center, and swinging round the circle of the various offerable evidentiary 
circumstances. If, on the contrary, we were to take each particular evidenti
ary fact in turn as the starting-point, and ask what various conclusions it is 

'Thl." fallacy has been repudiated in the 
following case: 1897. Hinshaw v. State. 147 
Ind. :i34. 47 N. E. 158; 1913, State v. Fiore. 
85 N . .T. L. 311, 88 At!. 1039 (citing the text 
above) . 

Compare also Gibson, C. J .• quoted ante 
§ 26. whl."re thl." relative vnlue of dreumstantial 
and testimonial evidence is considered. 

For an ncute annlysis of this fallacy. and II 
demonstration of its unsoundness. with cita
tions of ndditional rulings invoh'ing it. see 
an nrticle "Presumptions built on Presump
tions". by Professor 'Vrn. Trickett, of the 
Dickinson School of Law. in "The Forum". X, 
lZ:J. l\lnrch. WOG (Carlisle. Pa.). 
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relevant to show, we should find that many distinct facts are available to 
evidence a single proposition, and thus an intelligent comparison of them 
would be difficult and much confusing repetition would be neccssary. For 
these reasons, the basis of the classification should be the different kinds of 
propositions (' facta probanda '), so analyzed as to separate those which are 
essentially difi'erent in their requirements. 

(2) A second consideration helps us to limit the field of classification,
the consideration that we are concerned, not with the conceivable kinds of 
propositions or of evidentiary facts, bllt only with such as have been made 
the subject ofmles or rulings by the COllris. There are various plans of ar
rangement which might be justified, and there are scores of possible ;·.nd curi
ous lines of proof which the records of famous trials disclose. But wc are 
here dealing, not with a general scheme of human life or of conceh'able modes 
of proof, but with It limited body of rules brought forth by problems laid before 
the Courts for adjudication. ::\ot e\'cry spccies of evidentiary fact or of infer
ence is brought into the realm of judicial e\·idence, but chiefly ccrtain common 
and frequently recurring matters affecting the usual crimes and ch'il disputes; 
and not every common kind of evidentiary fact is brought to the Supreme 
Courts for adjudication, but only those about which some doubt may be 
raiscd. Take, for instance, the proof of an alibi; until the very recent epoch 
of factious quibbling, a ruling upon evidence in connection with an alibi was 
exceedingly rare; and yet there could have been no more frequent an issue 
in a criminal case. Take, again, the immense number of rulings in the last 
half-century dealing with value-evidence; the problems and the evidence 
have always been conceivable, but the;\' did not form the material of judicial 
rulings until disputes involving them became common, i.e, until the frequency 
of land-condemnation for public purposes since the era of railroads and munici
pal improvements, for here the values remained to be fixed by the tribunal 
instead of (as ordinarily) by the parties to contracts of sale. 

Having in view these considerations, the most practicable classification con
sists in dividing the' facta probanda' into three groups: 

r. A Human Act; 
II. A Human Quality, Condition, or State; 

III. A Fact or Condition of External ~ature. 
These three groups fall naturall.\' apart, in our system, because in the first 
group the dominant and indirectly influential rule is the rule forbidding the 
admission of moral character to evidence an act, in certain classes of cases; 
and, in the second group, the rule excluding extrinsic testimony to particular 
acts of conduct holds a similar place; while in the third group the e\'identiary 
facts and problems are almost naturally distinct from those of the first two. 
There are of course a few matters which do not plainly fall within one or 
another group; but this is inevitable under any classification. 

Next, under each group, it will be convenient to arrange the evidentiary 
facts according as the proof or indication they afford is: 
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A. Prospectant; 
B. Concomitant; or 
C. Retrospectant.1 

Instances under the second head are rare; an alibi is the usual one. But 
the distinction between the first and the third heads is always marked and 
often useful in hints. For instance, under Group I, above, the evidentiary 
facts of Character, Plan or Design. l\Iotive, point forward to a future act; 
i.e. we take our stand before the time of the act, and argue that because of 
the person's character, design, or motive, he was likely, or not, to do the act 
in the future; while the fact of Consciousness of Guilt points backwards, 
i.e. we infer from his state of mind that he has been guilty of some crime in 
the past. In evidencing matters under Group II, this distinction becomps 
peculiarly useful; e.g. the fact of hereditary insanity as poj·IJr~tI· forward 
to a defendant's insanity raises a question of relevancy essp ,i:: -lifferent 
from that raised by e\'idence of abnormal conduct exhibited, I. ' •• ; so also 
in proving an emotion or passion (motive), evidentiary CirCUL .•• nces such 
as family relationship, need of money and the like are offered as ' a priori' 
indications, pointing forward to the probability of such an emotion being ex
cited, while outward exhibitions of conduct, used for the same purpose, have 
an ' a posteriori' value as showing that the emotion was the probable source 
of the evidentiary conduct. This distinction, then, while not always an es
sential one, at least provides a convenient order of arrangement, and is often 
serviceable in emphasizing related qualities of probative value. 

Of course, Group I (Human Act) is the commonest ' factum probandum' 
in judicial proof; in criminal cascs always, and in civil cases often, it is the 
main issue. Taking it therefore as presellting a typical situation, the possible 
relations of the above classes of evidentiary facts and 'probanda' may be 
illustrated by the following diagram: 

: II : • • 
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• • 
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B 
Concomitant 
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C 
Retrospectant 

§ n. I It is pllrhaps worth noting that thil! 
analysis was long ago hin tlld at hy Burke, in 
his disquisition on evidencll in tbll Report Oll 

Warren Hastings' Trial, in 1794 (31 ParI. Hist. 

342) ; .. overy circumstancll" , he remarks, 
.. preced~nt, concomitant. and SUbsllQlIllnt, be
('uwe parts of circumst.all tial ovidllllce." 
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Suppose P, the main 'probandum' to be a ldlling by poi~on, i.e. the 
doing of n. human act = Act X, i.e. Group I (Doing of a Human Act). 

Prospectant Evidence: 
1 = a plan or design to do Act X. This 1 is a Human Condition of Mind. 

In turn, 1 becomes a P, i.e. in Group II; and is evidenced by 1.1 = purchase 
of the poison, i.e. Group I (Human Act). 

2 = a motive or emotion, as evidence of the Act X. This emotion is in 
Group II (Human Condition of j\Iind). In turn, 2 becomes It P, and is 
evidenced by 2.1, the existence of a large sum of cash in the deceased's pos
session, i.e. in Group III (Condition of External Nature). 

3 = a disposition to kill (assuming it to be admissible); this is again a 
Human Condition of j\iind, i.e. Group II. 

Concomitant Doicience: 
11 = distance between accused's and deceased's house or room, the doors 

being open, at the time of ActX. This is in Group III (Condition of External 
Nature). 

12 = accused's physical capacity to force deceased to take the poison, 
again in Group III (or perhaps II). 

Retrospectant Evidence: 
21 = consciousness of guilt, -i.e. in Group II (Human Condition of Mind) 

which in turn becomes a P, and is evidenced b? 21. 1. 
21.1 = hiding or running away after the event. -i.e. in Group I (Human 

Act). 
22 = money of deceased found hidden in accused's house, -i.e. in Group III 

(Fact of External Nature). 
This plotting of a. typical case will serve to show 
(1) that all the various kinds of evidentiary facts can be accounted for 

and located in the above classification; and 
(2) that as each evidentiary fact in turn becomes a ' probandum', the rules 

appropriate to that variety of evidence can be found and their bearing as
certained.2 

In searching, then, for the truc significance of a piece of evidence, it should 
always be remembered that the prime question serving as the key, not merely 
to this classification, but a.t all times to the use of evidence before the Courts, 
is: What particular proposition is the fact offered to prove? With the aid of 
this question, there will be little difficulty in discovering the specific problem 
which any particular kind of evidence involves. 

! In the present author's "Principles of 
Judicial Proof" (1!JI3). the analysis of a mass 
of evidence, under the above c1l1ssification, is 

treated in full detnil. from the point of view 
of analyzing nnd weighing the probative effect 
ill argument to a jury. 
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§51 BOOK I, PART I, TITLE I [Cru.P. V 

SUB-TITLE I: EVIDENCE TO PROVE A HUMAN ACT 

TOPIC I: PROSPECTANT EVIDENCE 

CHAPTER V. 

§ 51. Classification of Prospectant Evidence. 

SUB-TOPIC A: CHARACTER OR DISPOSITION, AS EVIDENCE OF A HUMAN ACT 

P 1" D'" t' 1. re JllUnary IScnmma IOns 

§ 52. "Charncter" in Two Senses i 
Disposition, and Heputation of it. 

§ 53. Conduct to prove Character, 
distinct from Helevancy of Character it
self. 

§ 54. Character as Evidentiary and 
Character as an Issue on the Pleadings. 

2. Character as Evidentiary of an Act 

§ 55. (1) Defendant in a Criminal 
Case. 

§ 56. Same: Defendant's Good Charac
ter always admissible in his favor. 

§ 57. Same: Ddendant's Bad charac-
ter not admissible against him. 

§ 58. Same: Prosecution may Rebut. 
§ 59. Same: Kind of Character. 
§ 60. Same: Time lind Place and 

Character. 
§ 61. Same: Defendant as Witness. 
§ 62. (2) Character of Complainant 

in Rape and Similar Crime.~. 
§ i)3. (3) Charncter of Deceased in 

Homicide. 
§ 64. (4) Parties in Civil Causes i 

Character generally excluded. 
§ 6ii. Same: Character of a Defendant 

or a Plaintiff or all Employee charged with 
N egIigence. 

§ 66. Same: Character of a Plaintiff 
in Defamation, to evidence his Innocencc. 

§ 67. Same: Character of 3. Dcfendant 
in Malpractice. 

§ 68. (5) Character of Third Persons 
(Adultery, Illegitmate Inheritance, Bns-

tard's Filiation, Forged WiII, Other Persons' 
Crimes) i 

§ 68 Il. (13) Character of Animals. 

3, Character as Evidentiary for Other 
Purposes 

§ 69. Character as evidencing a Third 
Person's Belief, Knowledge, or i\lotive. 

4, Char~cter as an Issue in the Case 

§ 70. (I) Plaintiff's Heputed Bad Charac
ter!l.S mitigating Damages for Defamation. 

§ 71. Same: the question as aITected 
by the Pleadings. 

§ 72. Same: Kind of Character, Par
ticular or General. 

§ 73. Same: State of the Law in Various 
Jurisdictions. 

§ 74. Same: Rumors r.£ the Crime 
charged, as affecting Reputation. 

§ 75. (2) Reputed Dad Character 11~ 
mitigating Damages in Other Actions (Se
duction, Crim. Con., Breach of Marriage 
Promise, Indecent. Assault, Malicious Pros
ecution, etc.). 

§ 76. (a) Plaintiff's Reputed Good 
Character as affecting Damages in Defama
tion, Seduction, Crim. Con., etc. 

§ 77. (4) Party's Bad Character as 
an Excuse or as otherwise in Issue; Breach 
of Promise of Marriage. 

§ 78. Same: Character of Houses of 
Ill-fame or of their Inmates. 

§ 79. Same: Criminal Prosecution or 
Stututorv Action for Seduction. 

§ SO.' Same: Charucter of nn Employee, 
as affecting the Employer's Liability. 

§ 51. Cla.ssification of Prospectant Evidence. It is convenient (as pointed 
out ante, § 38) to arrange the order of evidentiary facts, when offered to prove 
the doing of It human act, according as the indication of the evidence is Pro
spectant, Concomitant, or Retrospectant. Evidence of the first of these 

264 



§§ 51-SO) CHARACTER AND REPUTATION § 51 

three classes is much the most \'oluminous, so far as it raises questions of ad
missibility, though it is probably not the most frcquent in point of actual 
use in trials. 

Evidentiary facts having Prospectant indications are of scveral sorts, which 
may be roughly grouped as follows: 

Character or Disposition; 
i-Iabit or Custom; 
Emotion or :Motive; 
Design or Plan; 
Physical Capacity (including Strength and Skill). 

The nature of the argument or infercnce in each instance is this: Because 
A had a Disposition, Habit, Emoti0n, Design, or Capacity to do (or not to 
do), an act x, therefore he probably did (or did not do) the act x alleged. 
Observe that the party alleging the act argues that the disposition indicates a 
rloing of the act, while the party denying the act argues that the (opposite) 
disposition indicates a not-doing; the nature of the argumen~ 01' inference 
being precisely the same in both cases, the difference being in the proposition 
to be proved. 

Of these different kinds of evidentiary facts, the tenor of our law suggests 
that the treatment of Character or Disposition should come first; for the 

• 

practical reason that special and positive limitations are conceded to affect 
it, and that these limitations have sometimes mistakenly been supposed to 
apply to the other sorts of evidence. Indeed, the Character-rule is the domi
nant one for this branch of the subject. 

• • 

Sub-topic A: CHARACTER OR DISPOSITION, AS EVIDENCE OF 
A HUMAN ACT 

1. Preliminary Discrjmjnations 

§ 52. "Character" in Two Senses: Disposition, a.nd Reputation of it. 
There are two distinct problems of evidence about Character, in which the 
common use of one word for two ideas has caused confusion: (1) Is a person's 
disposition i.c. a trait, or group of traits, or the sum of his traits relevallt 
and admissible for ('ertain purposes? (2) Whenever it is so admissible as 
an evidentiary fact and thus become'S in its turn a proposition to be proved, 
how is it to he evidenced, b~' the community's reputation, and by that only, 
and on what conditions? 

Th,' first question is c!:>sentially one of Relevancy, though auxiliary policies 
of'Jn ·,:ome in to exclude relevant character. The second question, however, 
is r.-..i~cd in an entirely different quarter; it has nothing. to ,do. with char
acter as an evider.tiary fact, but with the mode of proving character, as
suming it to be properly provable either as an evidentiary fact or as an issue. 

Two special proLlems which the second question raises are concerned with 
the Hearsay Rule and with the Opinion Rule. The Hearsay Rule concerns 
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the question whether Reputation-Hearsay, when offered to show Character, ' 
forms an exception to that rule, and Of', what conditions the exception is al
lowed, what constitutes a reputation, from ho~ many people must it arise, 
in what place and at what time, and so on (post, §§ 1608-1621). The Opinion 
Rule raises the question whether individual testimonial opinioll or estimate of 
character is obnoxious to that rule, and operates (if so applied) to exclude 
the testimony of individuals based on personal observation of another's char
acter (poat, §§ 19SQ-198i). 

At the present point, there is no question about the mode of getting at 
character; we assume that it is offered to be established in some way, and we 
ask how far this character (or actual disposi60n) is relevant to the present 
purpose. It is as if one had to decide whether he should spend a summer 
vacation at the mountains or at home, and also whether he should be able, 
in order to reach the mountains, to take a through train or should have to 
change cars; both these problems may have to be settled, and the acts both 
of traveling and of sojourning in the mountains are closely connected in point 
of tim.e; but the considerations which affect the two problems have nothing 
:n common; if we go, we shall do so in spite of having to change cars; and 
if we give up our journey, we shall take no train at all. ~haracier and Hepu
tation are as distinct as are destination and journey. Nevertheless, the oc
casional use of the single term "c:haracter" for both actual disposition and 
reputation of it, and the circumstance that reputation is the most usual (and 
in some jurisdictions practically the only lawful) way of evidencing this ac
tual disposition, has sometimes led even car~ful judges to define reputation 
and actual disposition, for all purposes of evidence, as the same, and to in
timate that reputation alone is the thing involved: 

1817, DUXCAN, J., in Kimmel v. Kimmel, 3 S. & R. 338: "Character and reputation are 
the same; the reputation which a man has in society is his character." 

185.!, REDnEJ..D, C. J., in Powers v. Leach, 26 Vt. 2i8: '''Character' and 'general char
acter' are the same, of course, if by 'character' we understand the common estimation 
in which the man is held, by his acquaintance, for truth; and the books upon evideJ'l~-e so 
usc the term. The word 'character' no doubt has an objective and subjective nnport, 
which are quite distinct. As to th.,~ object, character is its quality; as to the man, it is 
the quality of his mind, and his aff~tions, capacity, and tempel'ament. But as n sub
jective term, certainly in the minds of others, one's chara<'ter is the aggregate or the ab
stract ot other men's opinions of one. . .. It is the conclusion of the mind of the witm'ss, in 
summing up the amount of all the reports he has heard of the man, and declaring his ehara<'
ter for truth as held in the minds of his neighbors and acquaintances; and, in this sense, 
'general character' and 'general report or reputation' are the same, as held in the books." 

But this notion is certainly unfounded. The law itself clearly demonstrates 
this, because there is in fact more than one way of evidencing actual Char
acter. Reputation is not the sole way. Individual estimate was formerly 
always available, and still is in some jurisdictions (post" § 1980). Specific 
acts of conduct are also available for some purposes, especially ·to show a 
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witness' character (p08t, § 977). If reputation were the essential and rele
vant fact, these other modes of proving character would be impossible; for 
the thing they are used to prove would be unrecognized in the law of evidence. 
The truth is that reputatiun is merely one of three possible modes of proving 
actuaJ Character. Even if it were the exclush'e mode, ~:,y reason of consider&
tions excluding other modes, it would be as reasonable to identify it with 
actual character as to identify the Red Line railroad with the town Miilviile 
simply because the other railroads to Millville have been abandoned or block
aded. Character, then, is to be considered, for the purposes of relevancy, 
as the actual moral or psychical disposition, or sum of traits, and is to be dis
tinguished from reputation or any other ROurce of e\'idencing Character.l 

This the Courts have frequently emphasized: 

1855, PE.\RSON, J., in Bottom., v. Kent, 3 Jones L. 160: "As to the mode of proving charac
ter. The word has two meanings; to this ma~' be ascribed the confusion of ideas met with 
in some of the cases. 'Character: The pt.'Culiar qualities impres5t'd by nature or by habit 
on the person, which distinguish him from others; these constitute his real character. 
The qualities which he is supposed to possess constitute his estimated character, or repu
tation': 'Vebster's Dictionary. Is a man honest, is he good-natured, is he of a violl'nt 
temper, is he modest and retiring or impudent and forward, -- these all c')nstitute traits 
of character und are facts. . .. A witness called to prO\'e them can onl~' gh'e the opinion 
which he has formed by his observations of the conduct of the j)erson under particular cir
cumstances. . .. Has a man the el)timated character, or rcputation, of being honest, or 
of being good-natured, or passionate, or humane, or cruel, this general C'hara('ter, as it is 
('ailed, is also a faet; it is the opinion whi('h those who are acquainted \\;th him hS\'e formed 
in respect to his several traits of dlaracter. This is also a m()de or proving real C'haracter, 
\,'hich is the object in view. But it is objectionable, because it is a mere approximation, 
and docs not arrive at the fact it~elf. The opinion oi a man's acquaintances that he is 
hOliest. or goorl-natured, etc., docs not prove that he is so. Still, this mod~ of proof is less 
objectionable than that which depends on the individual opinion of witnesses, ... there
fore it is admissible in more instances than the other." 

ISi6, BERRY, J., in State v. Lee, 22 :'olinn. 4ty,J: "[The relevancy of character) docs not 
re';t upon tbe ground that in general repute the accused possesses a disposition which would 
render it unlikely that hc would commit the crime, but upon the faet that he possesses the 
disposition, II feet of whi<:h general reputc is only evidence." . 

18S-l, C.-\.\IPDELL, C. J., in PiclwlS v. State, 61 Miss. 56i: "Rcputation, which is general, 
prevalent, concurred in generally by those familiar "ith one, is presumed to be indicative 
of actual character." 

§ 53. Conduct to evidence Character, di5tinruilhed from the Relevancy 
of Character itself. There is also to be distinguished the use of specific con
duct to evidence ~haracter from the admissibility of Character itself to evidence 
something else. Thus, the prosecution in a criminal case may sometimes 
use the defendant's bad character as relevant; but it is not allowed to evi
dence that character (as a proposition to be proved) by specific acts of mis
conduct (post, § 194). The reasons affecting the admissibility of this kind 
of evidence to show Char tcter must be kept separate from the reasons affect-

§ iii. I For pas<!Bgcl' f"rthcr illustrating the distinction, see post, § 1608. 
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ing the use of Character itself as ev:dential. The latter may be allowable, 
yet the other not. In ch'il cases the separation is equally important. Much 
will always depend on whether the fact of Character is being offered as an 
evidentiary fact, or whether it is itself a proposition to be evidenced by con-
duct exhibiting tht: Character. . 

§ 54. Character as Evidentia.ry, from Character as an Issue 
on the Pleadjngs. (1) The prest::nt question is, whether a person's Charac
ter is admissible to show the doinr: or 1wt-doing oj an act by him. But there are 
two other ways in which character may be involved, one an eYidential ques
tion, the other not. (2) Whether a pel'son's Character is evidentiary jor any 
other purpose, e.g. a wife's cht'racter to show that the husband's alienation of 
affection was a natural consequence, or a dec.::ased's character to show that 
the defendant was reasonably afraid ,"If an at.tack by the deceased. This 
use is less usual, but must be distinguished as not being offered to evidence 
the doing of an act by the person havipg the eharacter. (3) Whether a per
son's Charactel' is under the legal principles and the pleadings of the case 
one oj the i.~sues in it; e.g. the character of a plaintiff in defamation, either as 
expressl~' brought in h;;~ue by a plea of truth, or as issuable in the assessment 
of damages; the character of an employee as involving the employer's liability 
to a fellow-servant for the selection of ir.competent employees; the charac
ter of a house charged with being used for immoral traffic:; and so on. Here 
no evidentiar~r use is made of the character; it merely plays a part in the legal 
issues of the case, and the nature of the litigation must be looked to in de
termining whether character is so inyolvecl. This aspect of Character as an 
issue in the case has constantly to be distinguished; it is fully treated post, 
§§ 69-79. 

2. Characte\' as evidentiary of an Act 

§ 55. (1) Defendant in a Criminal Case; Relevancy of Character. The 
evidentiary use of character for or against a defendant in a criminal case 
cannot be understood without separating the principles of Relevancy and 
of Undue Prejudice. As already pointed out (ante, §§ 42, 43), the firs~ in
quiry for all circumstantial cvidence is whether it is relevant. If it is not, 
it cannot come in at all, and no further question arises. But if it is relevant, 
it may still be obnoxious to some independent policy of exclusion, such as 
Confusion of Issues or Unfair Surprise or Undue Prejudice; and so far as 
such a doctrine applies, the evidentiary fact, though relevant (i.e. having 
probative value) and therefore otherwise admissible, is to be cxcluded. Con
versely, as soon as this auxiliary policy ceases to apply, the fact, being rele
vant, is no longer prevented from entering. It thus becomes prllctically im
portarit to ascertain how far character, for the present purpose, may be, on 
the one hand, irrelevant, and how far, on the other hand, the objections to 
it may he based on grounds of auxiliary policy (ante, § 42, post, § 1904); 
for .:bus on:y can he understood the changing conditions of exclusion. 
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A defendant's character, then, as indicating the probability of his doing or 
not doing the act charged, is C;J83niially relevant. 

In point of human nature in daiI~' experience, this is not to be doubted. 
The character or disposition i.e. a fixed trait or the sum of traits of the 
persons we deal with is in daily life always more or less considered by us in 
estimating the probability of his future conduct. Iu point of legal theory 
and pra~tice, the case is no different. A defendant is allowec1 to invoke his 
own good character to aid in the demonstration of his innocence; and the 
prosecution is allowed to use the opposite fact for the opposite purpose. Tile 
Courts have made it clear that a defendant's character is regarded as con
stantly having probative value on that question: 

1837, PATTESO~, J., in R. v. Slannard, 7 C. & P. 6i·1: "Thc object of laying the latter 
[eharacter] before the jury is to induce them to belicve, from thc improbability that a 
person of good character should IUl\"e conducted himself as alleged. that there is some mis
take or misrcpresentation in the cvidence on the part of the prosecution." \YILLI ..... 'lS, J. : 
"It is evidence to induce them to say whether they think it likely that a person with such 
a. character would have committed the offence." 

1851, AI.DERSOX, B., in R. v. Shrimpton, 5 Cox Cr. 3S7: "You say he is not likely to 
have committed this offencc, because he is a man of good character; then, in answer to 
that, they say he is likely, because he is nt-t a man of good character." CA~IPDELL, C. J. : 
"The qUf'stion in issue is the good character of the prisoner, whether or not he was 
likely to commit the offence of which he was charged." 

1865, WILI,ES, J., in R. v. RotCton, Leigh & C. 520, .j40: "It is a mistuke to suppose 
that because the prisoner only can raise the question of character, it is therefore a col
lateral issue. It is not. Such evidence is admissible because it renders it less prohable 
that what the prosecution has averred is true; it is strictly relevant to the issue." COCK

DUIt.'l', C. J.: "What you want to get at is the tendency and disposition of the man's mind 
towards committing or abstaining from the class of crime with which he stands charged." 

1858, STRo~m; J., in Canc!:mi v. People, 16 N. Y. 506: "The principle upcn which good 
character may be proved is that it affords a presumption against the commission of crime. 
This presumption arises from the improbability, as a general rule, as proved by common 
observation and ell.']>Crience, that a person who has uniformly pursued an honest and up
right course of conduct will depart from it and do an act so inconsistent with it. Such a 
person may be overcome by temptation and fall into crime, and cases of that kind often 
occur; but they are exc.eptions j the rule is otherwise. The influence of this presumption 
from character will necessarily vary according to the varying circumstances of different 
case~." 

1876, BERRY, J., in State v. Lee, 22 Minn. 409: "The purpose of the evidence as to the 
character of the accused is to show his disposition, and to base thereon a probable pre
sumption that he would not be likely to commit, and therefore did not commit, the crime 
with which he is charged." 

§ 56. Defendant'. Good Character alWBlI in hJa favor. 
Character being thus relevant, it follows that a defendant may offer hill good 
character to evidence the improbability of his doing the act charged, unless 
there is some collateral reason for exclusion; and the law recognizes none 
l>~eh. 

Up to the beginning of the 1800s, it is true, the admissibility was not recog
nized in this absolute form. There were two well-understood limitations, 
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§ CHARACTER AS EVIDENCE [CHAP. V 
• 

both based apparently on coDsideraticns of probative value, but both now 
entirely abandoned: 

(1) It was once thought that character could be appealed to in capiw.l Cll$f18 

only: 

1802, Mr. T. JlcNally, Evidence, 320: "It has been heretofore held that a prisoner can
not examine to character, except' in favorem ."itre ' when charged on a capital indictment; 
but the rule is now "isely extended to all cases of misdemeanors. And this appears to have 
been the ancient practice. In fl. v. Brown, 1798, . . . the point appears finally settied. . . . 
Lord Carlton, C. J. C. P., said he had conversed with many of the judges on the subjl'Ct 
now befoa·e the court, who thought, as he did, that ... evidence of such a nature might 
be very material; for example, suppose a man of very great property was indicted for 
perjury, where the object to be attained by tbe pcrjury was It mere trifle, for instance a 
shilling; or suppuse a man to be charged with D. riot or assault who was known to be of a 
peaceable and quiet disposition; evidence of charactet ill such cases, directly encountering 
the nature of the charge in the indictment must bc.~ of the last importance. . .. Lord 
Kilwarden, C. J. K. B., agreed with Lord Carlton, and observed that the reason generally 
assigned for the admission of sueh evidence in capital cllses only was altogether unsatis
factory to his mind. I t was said to be • in favorem vitre', but he had no conception, ac
cQj'ding to the principles of sound sense and right reason, that character could be evidence 
in a case affecting the life of a man, and yet not evidence in a case affecting his freedom, 
his property, and his reputation." 

1807, Com. v. Hartly, 2 ~Iass. 317; murder. PARSONS, C. J., "said that he was of opinion 
that a prisoner ought to be permitted to give in evidence his general character in all [criminal) 
cases; for he did not see why it should be evidence in a capital case :md 110t in cases of an 
inferior degree. In doubtful cases, a good general character, c1elll"ly established, ought to 
have weight with, jury; but it ought not to prevail a~einst the positive testimony of 
credible witnesses." SEWALL and P.\RKER, JJ., "said that they were not prepared to say 
that testimony of general character should be admitted in behalf of the defendant in all 
criminal proseeutions; but they were clearly of opinion that it might be admitted in capi
tal cases, in favor of life." 

It is now well understood to be admissible upon charges oj all grades, even 
of mere misdemeanors.1 

(2) It was also once thought that character was receivable in doubtful 
Cll$es only, to turn the balance of evidence: 

1808, Lord ELLENBOROUGIf, C. J., to the jury in Dariaon'8 Trial, 31 How. St. Tr. 217: 
"If you do not know which way to decide, character should have an effect. But it is 
otherwise in cases which are clear. If it could be permitted to operate where a crime is 
clearly proved, it would always be brought forward; because there is hardly anyone who 
bas not at some time maintained a good character. . .. If the evidence were in even 

, H. lla. 1874. State ~. Kabrich. 39 la. 782. 23 S. E. 357 (in this case it had been ruled 
277 (in any "public offence"); 1878. State below that the defendant's good character was 
P. Northrup. 48 la. 584 ("all criminal not admissible unless he went on the stand. 
where the object of the prosecution is to punish a ruling exhibiting such an ignorance of 
the offender for the crime "); 1900. State~. fundamental notions as would seem scarcely 
Wolf, 112 la. 458, 84 N. W. 536: 1903. State credible. even in a time when ignorance is 
~. Cather. 121 la. 106.96 N. W. 722; MalJ8. allowed 80 freely to thrust itself to the front); 
1850, Com. 1'. Webster. 5 Cush. 295. 324; Or. 1897. State v. Porter. 32 Or. 135, ~9 Pac. 
Jlua. 1904, Maston v. State. 83 Miss. 647. 964 ( •. in a criminal action "); T£nn. 1906. 
36 So. 70; N. Car. 1857, State ~. Henry. 5 Powers 1:>. State. 117 Tenn. 353. 97 S. W. 815 
Jones L. 65, 67; 1895, State~. Bice. 117 N. C. (and upon all parts of tbp. defendant's conduct). 
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§§ 51-801 DEFENDANT IN CRIMINAL CASE § 56 

balance, character should make it preponderate in favor of a J('fendant; but in order to 
let character have its operation, the ('ase must be redu('ed to that situation." 

But it is now understood to be admissible without any such limitations.2 

The broad statements by some Courts that a defendant's character in crimi
nal cases is "always admissible" 3 negative impliedly both the foregoing 
limitations. 

Whether, when admitted, it should be given u'eight except in a doubtful 
case, or whether it ma;.· suffice of itoY('!f to create a doubt, is a mere question of 
the weight of evidence, with which the rules of admissibility have no con
cern.4 

(3) Where the doing of the act c.harged is not ill dioYpuie, because conceded, 
it has been said that character no longcr has any probath'e function, and 
should not be received, since it eertaillly cannot be set up merel~' ill excuse/' 

• 
• 1899. Howe v. U. S .. 3~ C. C. A. 496, 97 Mich. 1868. P .. ,ople r. Garbutt. 17 Mich. 27: 

Fed. 779; 1873, Kee v. State, 28 Ark. 155, 164; 1!Ji6, People t·. Humphrey, 194 Mi~h. 10. 
1865, People v. iiitewI1rt, 21> Cu.l. 395 (over. 100 N. W. 445; 1922. P~ople I'. Be~t, Mich. 
ruling People v. Josephs, 7 Cal. 129. IS57); ,187 N. W. 393 (murd~r); Minn. 1921, State 
18&1. Jupitz 11. People, 3·~ Ill. 516, r,21; 1867, v. Dolliver, 150Minn.155, 184 N. W.848; N.M. 
St\!.'le t·. People, 45 Ill. 157: 1876. State t·. 1915, State v. McKnight, 21 N.l\I. 14, 153 I'll". 
Kin.I\lY, 1a In. 296; 189.5. People I'. Van Dam, 70 (murder); N. J. 1921. State r. Randall. 95 
107 Mich. 425.65 N. W.277; 1904, Maat{)n N. J. L. 452,113 Ati. 231; N. Y. 1901, Pen· 
D. State, 83 Miss. /H7, 36 So. 70; 1899, State pic v. Bonief, li9 N. Y. 315, 72 N. E. 2!!u; 
D. Sloan. 22 Mont. 293, 56 Pac. 364; 1790. 1911, People to. Conrow, 200 N. Y. 356. 9:1 
State v. Wells. 1 N. J. L. 42·1,429: 1857, State N. E. 943 (word·juggling); Oh. 1913, State 
t'. Henry. 5 Jones I •. N. C. 05, 67; 1877, v. Har~, &7 Oil. 20-1, 100 N. E. 825: 
State 1'. Laxton, 76 N. C. 216,218; 1898, Statu Pa. 1908, Com. D. Calc. 220 Pa. 138. tW 
to. BIue. 17 Utah 175,53 Pac. 978. At.1. 322; 1910. Com. v. Aston, 227 Pa. 

• 1874, Hamilton v. People. 29 Mich. 198; 106, 75 Ati. 1017; 1919, Com. r. Stoner, 
1883, People v. Mead, 50 Mich. 23:3. 15 N. W. 205 Pa. 139, 108 .. HI. 024; 1919, Com. t'. 

95; 1859, Wesley n. State, 37 l\Iiss. 327, 352; Tenbroeck, 265 Pa. 251, 108 Ati. 635; 19W. 
1883, St.ate v. King, 78 Mo. 556; 1909, Dicken. Com. 11. Ronello, 251 Pa. 329, 96 Ati. 826 
son v. State, 3 Okl. Cr. 151. 104 Pac. 923. (murder); Ulah: 1911, State v. Brown, 39 

• This is a profitless question, which does Utah 140, 115 Pac. 994 (collecting cases; thrce 
not aid the jury. A discussion of the question separate opinions filed; the impression is that, 
may be found in the following c~es: Federal: as said above, the discussion of this subject. 
1910, Searway v. U. S., 8th C. C. A .. 184 Fed. howcver learned and interesting as a logical 
716; 1918, LeMore 11. U. S., 5th C. C. A., 253 pursuit, is profitless; for the subtleties of the 
Fed. 887; 1918, Linn v. U. S., 2d C. C. A., 251 instruction are lost 011 the Jury); 11121, State 
Fed. 476; 1918, Warren to. U. S., 8th C. C. A.. v. Harris, Utah . 199 Pac. 145; Wis. 1905. 
250 Fed. 89; Conn. 1910, State to. Alderman, 83 Schutz 11. State, 125 Wis, 452, 104 N. W. 90. 
Conn. 597, 78 Atl.331; 1911. State v. Brauneis. The following shrewd observation comes 
84 Conn. 222, 79 Atl. 70: Fla. 1921, Capello down to us from yore: 1664. Turner's Trial. 
v. State, 82 FIn. 313, 90 So. 191 (larceny); 6 How. St. Tr. 565. 613: L C. J. Hyde: 
Ga. Brazil D. State, 117 Ga. ;12, 43 S. E. 460; "The witnesses he called in point oheputation. 
1905, Nelms to. State, 123 Ga. 575, 51 S. E. 5S8; that I must leave to you [the jury). I havc 
1913, Taylor v. State. 13 Ga. App. 715, 79 S. E. been here many a fair time. Few men that 
924; Ill. Hl07, Miller r. People. 229 Ill. 376, come to be questioned but shall have some 
82 N. E. 391; 1920, People v. Fisher, 295 III. ('ome and say, 'He is a very honest man, I 
250,129 N. E. 106 (assault with intent to kill; never knew any hurt by him.' Bllt is this 
trial Court's instruction as to probative effect anything against the evidence of the fact?" 
of accused's character held erroneous; the ~ 1807, Draper's Trial, 30 How. St. Tr. 
opinion is hopelessly confused in its own theory 1018 (criminal libel; "Do you think the de-
of proof); Ind. 1910. Hundley v. State, 173 fendant capable or incapable of publishing 
Ind. 684. 91 N. E. 225 (here also to be con· any statement oi iacts of the truth of which he 
sidered in mitigation); l!)22, Kellar 11. State, was not perfectly eominced?" A. "Per-
- Ind.· ,134 N. E. 881 (rape): Iowa: 1878, fectIy incapable." Lord Ellenborough: "I 
State v. Northrup, 48 Ia. 584:. 1915. State D. cannot suppose you mean it for any other pur· 
Bosworth, 170 Ia. 329, 152 N. W. 581,588; pose than as going in mitigation of punishment. 
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But, after all, so far as in criminal cases the criminal intent remains in issue. 
the good character of the defendant may be regarded as always relevant to 
disprove it; and the better way seems to admit it. 6 

§ 57. Same: Defendant's Bad Character may not be offered him. 
There is just as much probatiyc yalue in the argument, " A is quarrelsome, 
therefore he probably committed this assault ", as in the argument. "A is 
peaceable, therefore he probabljr did not commit the assault "; and this is 
acknowledged in judicial opinion (ante, § 55). Here, howeyer, a doctrine 0 

Auxiliary Policy (ante, § 20 a) (lperates to exclude what is relevant, -' 
the policy of uyoiding the uncontrollable and undue prejudice, and possible r 
unjust condemnation, which such evidence might induce: l 

1865, WILI.ES, J., R. V. Rowtoll, Leigh & C. 520,540: "[Character evidence] is strictly 
rele\'ant to the issue; but it is not admissible upon the part of the prosecution becausc (as 
my brother Martin says) if the prosecution were allowed to go into such evidence, we 
should have the wholc life of til£! prisoner ripped up, and, as has been witnessed elsewhere, 
upon a trial for JJlurder you might begin by showing that when a boy at school the prisoner 
had robbed an orchard, Ilnd so 011 through the whole of his life; and the result would be that 
the man on his trial might be overwhelmed by prejudice, instead of being convicted by that 
affirmative evidence which the law of this country requires. The evidence is r<:levant 
to the issue, but is excluded for reasons uf policy alld humanity; because although by 
admitting it you might arrive at justice in one case out d a hundred, you would probably 
do injustice to tbe othcr ninety-nine." :\I.-\RTIN, B.: "There would be great danger that 
the prisoner would be tried on the evidence of character, instead of on that bearing more 
directly upon the offence charged." . 

1840, VI-:UI'I.A..XCK, Sen., in People v. Wllite, 24 Wp.nd. 574: "The rule and practice of 
our law in relation to evidence of character rests on the d£!epest principles of truth and 
justice. The protection of the law is due alike to be righteous and unrighteous. The sun 
of justicc shines alike for the evil and the good, the just and the unjust. Crime must be 
proved, not presumed; on the contrary, the most vicious is presumed innocent until provcd 
guilty. The admission of a contrary rule, even in any degree, would open a door not only 
to direct oppression of those who are vicious because they are ignorant and weak, but even 
to the operation of prejudices as to religion, politics, character, professions, manners, upon 
the minds of honest and well-intentioned jurors." 

. .• It cannot be offered in the shape of a 
defence. Good God! because one man says a 
thing and becausa I may belie\'e what he says. 
am I at liberty to disseminate it all over the 
world? There is no color for it. I receive 
this for the purpose of mitigation of punish
ment. If the fact of publication were doubtful, 
and if it were referred to a man [as defendantl 
who had such a character given to him, this 
would be evidence to go to the jury in answer 
to the charge, and in that way it would be 
most material. But here yoU do not dispute 
that fact "). 

• 1873. Kee v. State. 28 Ark. 155. 164 (here. 
to disprove malice in murdar); 1851. Davis v. 
State. 10 Ga. 103, 105 (murdar); 19()'1. Maston 
t'. State. 83 Miss. 647, 36 So. 70 (evell where 
insanity is the defence): 1913. Gilbert 11. 

State. 8 Ok!. Cr. 543, 128 Pac. 1100 (man-

slaughter; held erroneous to reject defendant's 
good character until defendant had testified 
or had offered BOme evidence of self-defence). 

Whether the accused's good character 
should be prClSumed is noticed post. § 290. 

In Texas. a statute of 1919 (c. 78 ... Dean 
Law") provides for a susp:lDded sentence, but 
only on proof of no prior conviction; under 
this statute. the accused's (lood chartV'tM. 
though admissible after proof of no prior con· 
viction. is not admissible until tll.en. being im
material: 1921, Hadnot II. State. Tell:. Cr. 
-. 233 S. W. 1102. 

§ 67. I The reasons for the rule were well 
and concisely put in a letter from the celebrated 
Dr. Parr to Sir S. Romilly. in 1811 (Ufe of 
Romilly. 3d ed .• II. 180). Compare also the 
passages quoted § 194. pod. 
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1872, DOE, J., in Darling v. Wcstl1wrcland, 52 N. H. 401, 406: "[There is] an exception 
(whirh is a peculiarity oi precedents of English origin) excluding relcyant evidence of a 
defendant's gcncral and notorious disposition to commit such crimes or torts as that with 
which he is chargcd. . .. That such evidence is relevant, the law acknowledges by re
cciving, in criminal cases and in some civil cases, cvidence of a dcfendant's good char
acter in his favor, nr.d allowing such cvidcnce to be rebutted; and by receiving evidence 
of the character of witnesses and of other persons. The exclusion of such evidence is a 
plain departure irom the general principle which admits relevant and 'material evidence. 
There is reason to believe that this exception originated in a usurpation of legislatiye power 
by English judges, led by a merciful impulse to mitigate the cruelty of a bloody criminal 
code b.y throwing ohstaclcs in the way of its operation." 

• 

1895, PECKIIA~I, .T., in People v. Shea, 147 N. Y. 78, 41 N. E. 50S: "Two antagonistic 
methods for the judicial innstigation of crimc and the conduct of criminal trials have ex
isted for many years. One of these methods favors this kind of evidence, in order that 
the tribunal which is engaged in the trial of the aecused may have the benefit of the light 
to be derived from a record of the whole past life of the accused, his tendencies, his na
ture, his associates, his practices, and, in fine, all the facts which go to'make up the life of 
a human being. This is the mcthud which is pursued in Franre, and it is e1aimed that 
entire justice is more apt to be done where surh cOl1r;e is pursued .han where it is omitted. 
The common law of England, however, has adopted another, and, so far as the party ac
cuscd is eonct:rned, n much mOl'C merciful doctrine .. " In order to prove his guilt, it is 
not permitted to show his form ~r character, or to pro\'c his guilt of other crimes, merely for 
the purpose of raising a presumption tl.at he who would commit thrm would be more apt 
to commit the crime in question." 

1884, Anon .• Tcn Years a Police Court Judge, by .Jndg€' Wiglittle, p, 166: "Take, for 
instance, en illustration of the uncasable crimes, the following: A man has had his horse 
stolen out of the barn. No matter whether a good horse or poor, here is something that 
law is bound to take notice of ' that is to say, law is b.·und to open its ears and hearken 
to all that may be said on the subject. The fact that the horse is stolen is indisputable, 
because the owner avers it. So far so good. Hcre is a foundation for a case, and nothing 
is lacking but the superstructure. For the rearing of that the grave inquiry arises, Who stole 
the beast? The owner has not the slightest doubt in his mind that Ned Hubbard is the 
thief, and against Ned Hubbard he wants a warrant. 'What, ?rlr. Johnson, is the basis 
of your belief in Ned Hubbard's culpability?' 'Why, it is just like him.' 'Anything more?' 
'Yes; he was seen 'round my barn.' 'Has he since departed the vicinage, or does he COll

tinue at his usual place of abode?' 'Oh! he's round th€: same as ever, and that's just like 
him too. He's throwing dust, but he dusted off'\\ith the horse all the same.' 'Do you trl':ce 
him to any act of taking or having the animal in his possession?' 'Well, no; as to that 
I can't say I do; but just put a warrant on him, and he '1\ show the white feather fast enough. 
I know him.' 'But no warrant should issue against a fellow-citizen unless for probable 
cause, as shown by evidence more or less specific, tending to incriminate him.' 'Fellow
citizen! The place for surh fellow-citizens as Ned Hubbard is State prison.' 'Granted, 
if he have done aught to send him thither.' 'Well, I've told you what I know 
about it.' 'True; but have you told me aught that is specific or even specious?' 
'You're the judge, I suppose.' 'Exactly.' Exit Mr. ,lohnson, who goes abroad to 
disseminate prejudice against the court. He wants to know what a police court is 
for if not to do justice ... , The effect of all this wanting to know is to Johnsonize a 
fraction of the community .. " No judge is so imperturbable as not to be ruffled a little 
by teapot tempests. 

"Accordingly, it ma.y as well be confessed that sometimes, not ofte~, but once in a, while, 
judges have been known, when in a very peace-loving mind, to issue warrants upon the ap
plication of cave-wind Johnsons to avoid the sputtering of the familiar kitchen utensil, 
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though the evidence was manifestly insufficient to warrant the warrant. This is not as it 
should be, because it makes unwarranted expense for the State, and tends to lessen in 
public estecm the Ned Hubbards who, in legal eye at least, arc entirely crimeless." 

This policy of the Anglo-American law is more or less due to the inborn sport
ing instinct of Anglo-Normandom the instinct of giving the game fair 
play even at the expense of efficiency of procedure. This instinct asserts 
itself in other departments of our trial-law to much less advantage. But, as 
a pure question of policy, the doctrine is and can be supported as one better 
calculated than the opposite to lead to just verdicts. The deep tendency of 
human nature to punish, not because our victim is guilty this time, but be
caUse he is a bad man and may as well be condemned now that he is caught, 
is a tendency which cannot fail to operate with any jury, in or out of Court. 
There are also indirect and more subtle disadvantages.2 Our rule, then, firmly 
and universally established i:! pv!icy and tradition, is that the prosecution 
may not initially attack the defendant's character.3 

§ 58. Same: Prosecution may Rebut. After a defendant has attempted t 
to show his good character in his own aid, prosecution may in rebuttal offer 

• As suggested by Sir J. F. Stephen, quoted 
post, § 2251. 

The contrasting system in Continental 
procedure is noticed post, § 194. 

• California: 1872, People v. Fair, 43 Cal. 
137, 149 (murder by a mistress; here the de
fendant had offered evidence that the acts of 
the deceased had ruined her prospects in life, 
and the prosecution's rebuttal evidence that 
her character for chastity was already bad 
was held improperly received; this is 
clearly wrong, for it tended to show that 
.. u .. iiegea lact relied on by the defendant 
was false and there was no other way of 
showing its falsity); Georgia: 1916, Smoot 
v. State, 146 Ga. 76, 90 S. E. 715 (murder); 
Indiana: 1915, Stewart v. State, 184 Ind. 
337, III N. E. 307 (nor is the status of the 
prosecution's introduction of this evidcnce 
changed by the defendant's subsequent use of 
c\'idence "f good character); Iowa: 1874. 
State ~. Kabrich, 39 Ia. 277; KaMas: 1900 
State v. Beaty, 62 Kan. 266, 62 Pac. 658 (lar
ccny; the bad character of the defendant's 
asso~iates, excluded); K"entucky: 1915, Romes 
D. Com., 164 Ky. 334, 175 S. W. 669 (receipt 
of bribe at an election; reputation" as a man 
that would accept a bribe for his vote ", ex
cluded; how the prosecuting attorney of Pike 
County in this day" and generation could 
contemplate offering such testimony. or the 
circuit judge could receive it, is a question 
which suggests interesting pos~ibilities); 1920, 
Owens 11. Com., 188 Ky. 498, 222 S. W. 524 
(possession of intoxicating liquor with intent 
to scll; .. reputation 118 a bootlegger ", ex
cluded); lIfaine: 1862, State r. Tozier, 49 
Me. 404; M a8sac/LIIsetl<t: 1763, R. ~. Do~ks. 
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1 Quin!!y 90; 1850, Com. 1). Webster, 5 Cush. 
295, 325; It[ issouri: 1866. Stat;) v. Creson, 
38 Mo. 372; New York: 1835, People r. 
White, 14 Wend. 113; 1840. People 11. White, 
24 Wend. 52'1, and passim; 1887, People 1', 

Sharp, 107 N. Y. 427, 457, 14 N. E. 319; 
N arth Carolina: 1829, State ~. Merrill, 2 Dev. 
269, 277; 1847, State I'. O'Neal, 7 Ired. 251; 
1850, Fain V. Edwards, 11 Ired. 307; Okla
Iwma: Cantrell V. State, 12 Ok!. Cr. '::34, 159 
Pac. 1092 (illegal conveyance of liquor; 
defendant's reputation as a bootlcgger, ex
cluded) . 

Note however that under some of the 
modern statutes (post, § 1620), admitting the 
defendant's reputation on a charge of keeping 
a home of prostitution, the prosccution may 
offer it in chief. Compare also § 78, post (keep
ing a house of prostitution). 

Sometimes a case falls near the line of other 
principles: 1897, Downey ~. State, 115 Ala. 
lOS, 22 So. 479 (gaming; qU(lstion to the de
fendant, whether he followed gambling for a 
livelihood, excluded; compare §§ 92, 300, post) ; 
1880, State 1l. Moelchen, 53 Ia. 310, 313, 5 
N. W. 186 (the defendant's previou3 occupatiol1 
in Europe as a soldier, admitted; that it 
should be argued that he was "trained to 
scenes of blood and carnage", would be im
proper; but this was not necessarily involved 
in the evidence). 

For the question whether the defendant's 
failure to produce Cllidence of good character is to 
be understood as an admission that his charac
ter is bad, see post, § ~:90. 

For the usc of bad character and of con
I1iclinn a/specific offencC8 to llffcet the sentence 
imposed, after a finding of guilty, see post, § 196. 
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as evidence his bad character} The true reason for this seems to be, not 
any relaxation of the principle just mentioned, i.e. not a permission to show 
the defendant's bad character, but a liberty to refute his claim that he has a 
good one. Otherwise a defendant, secure from refutation, would have too 
clear an unscrupulous license to impose a false character upon the tribunaV 

§ 59. Same: Kjnd of Character. What limitations on these uses of a 
defendant's character are imposed by the principle of relevancy? In the 
first place, the character or disposition offered, whether for or against him, 
must involve the specific trait related to the act charged: 1 

§ 58. I 1722, Page, .T., cited in Vin. Abr. not thereby made admissible in rebuttal; 
XII. 48. tit. Evidence (" In criminal ('ased. when this is deddedly over-strict; Gray, J.. diss.). 
the prisoner calls persons to his reputation. this Z E·o. ErIc. J .• in R. r. Rowton. 8upra (" If 
gives an handle to the Crown to give evidence the prisoner, having a bad character. mislead~ 
of the prisoner's reputation "); 1865. R. D. the Court. . .. the false impression shoulc be 
Rowton, Leigh & C. 520 (Martin, B .. who ex- removed "); 1851. Alderson: B.. and Campbell. 
pressed a contrary opinion. nsserted that "in C. J .• in R. D. Shrimpton. 2 Den. Cr. C. 322; 
no single recorded instance during the whole of Clifford. J., in U. S. r. Holmes. supra. In 
that period [two hundred years) has e,'idence Lord Mansfield's phrase (2 Atk. 339). the de-
of general bad character been given in reply fendant. by going into his own character, 
to evidence of the prisoner's good character"; gi\'e~ "u challenge to the prosecutor." 
but it was pointed out by Cockburn, C. J., Under the English Criminal Evidence Act, 
and Willes, J., (1) that where good character 1898 (61-2 Vict. c. 36, § I), the question con-
could be shown, of course evidence of bad stantly ariscR whether the accmed who testifies 
character would usually only bl) available in has permitted the prosecution to evidence his 
case d,ese witnesses were fnlse, and in such a bad character. But the cases are more conven-
case the prosecution's eustomary warning of iently considered post, ~ 194 a and § 2276, n.5. 
rebuttal-testimony would deter the use of the § 69. I ENGLAND: 1701. Captain Kidd's 
defence's testimony; and (2) that the mention Trial, 14 How. St .. Tr. 146 (murder: Kidd: 
of rebutting evidence of the sort, as allowable. "My lord, I have witnesses to produce for my 
by the great lalvyer-writers on Evidence of the reputation; ... I can prove whlOt service 
early century, showed a practice, and not I have done for the king [as r. king's officer, 
merely a principle). This case disposes of the before I turned pirate)"; L. C. B. Ward: 
contrary ruling in R. v. Burt, 5 Cox Cr. 284. "What would that help you in this case of 
1851, Martin, B.. and ErIe, J. (gh'ing no murder?) "; 1805. Martin, B., in R. v. Rowton. 
reasons, but apparently moved by con- Leigh & C. 520, 537 (it must be "good character 
siderations affecting the right of counsel to with respect to the species of crime charged 
reply as based on the order of testimony). against him"; Cockburn. C. J., was contra, 

In the United States, the propriety of such hut this is opposed to his remarks quoted anle. 
evidence has been uniforml~' conceded: Fed- § 55). 
eral: 1858, Clifford. J .• in U. S. 11. Holmes, UNITED SrATEs: Federal: 1909, Harper v. 
1 Cliff. Ill, 15 Fed. Cas. 382 ("Such e.';dence U. S. 8th C. C. A., 170 Fed. 385, 390 (fal~e 
is never admitted until the accused ... has entry in a bank report; the defendant's charac-
laid the foundation for its introduction by ter for "morality and sobriety", excluded). 
offering evidence to show that he is of good Alabama: 1883. Kilgore v. State, 74 Ala. 
character, and then the counterproof is properly 7 (it must be a trait" having reference and anal-
admitted as rebutting testimony"); Ga. 1919, ogy to the subject of the prosecution "): 1889. 
Barnes v. State, 24 Ga. App. 3i2, 100 S. E. Morgan 11. State, 88 Ala. 223, 6 So. 761 (a.<;-
788 (here the defendant in his own unsworn sault with intent to kill; character for truth, 
statement alleged his good reputation, without excluded); 1897, Balkum v. State, 115 Ala. 
calling other witnesses to the fact): lof~s. 117, 22 So. 532 {battery upon a woman; 
1807, Parsons. C. J., in Com. v. Hardy, 2 Mass. character for "running after women" ad-
317 ("Whenever the defendant chooses to call mitted); 1905, Smith v. State, 142 Ala. 14, 
witnesses to prove his general character to be 39 So. 329 (homicide: defendant's character 
good, the prosecutor may offer witnesses to for honcsty excluded) ; 
disprove their testimony); N. Y. 1908, People Arizona: 1894. Chung Sing 11. U. S., Ariz. 
11. Hinksman, 192 N. Y. 421,85 N. E. 676 (de- , 36 Pac. 205 (selling spirits to Indians; 
fendant voluntarily took the stand, and after character as a law-abiding citizen, excluded); 
stating that he was once convicted of larceny, .-irkanJ;as: 1873. Kee v. State, 28 Ark. 155. 
said, .. I have been a good boy ever since"; 164. (the character must be "such as would 
held that testimony of his bad reputation was make it unlikely that the defendant would be 
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1663, Dorer's Trial, 6 How. St. Tr. 539,552; seditious publication; a witness testified 
that the defendant was a faithful member of the train-band. L. C. J. HYDE: "Do not 
mistake yourself. The testimony of your civil behavior, going to church, appearing in 
the trained bands, going to Paul's, being there at common service, '. this is well. But 
yo!: are not charged Cor tlus. A man may do all this, and yet be man in printing 
abusive books, to the misleading of the king's subjects." 

guilty of the particular crime with which he is 
charged") ; 
California: 1857, People v. Josephs. 7 Cal. 129 
(attempt to rape; character for" morality and 
good behavior", and " general chnractcr " , 
excluded. because the character ought to "bear 
some analogy and reference to the nature rJf the 
charge "); 1865, People v. Stewart. 28 Cal. 395 
(murder; character for peace and quiet ad
mittcd); 1872, People v. Fair. 43 Co.!. l:n. 147 
(murder by a mistress; the defendant's charac
ter for unchas!ity not relevant to the act; 
.. It is incorrect to say that the general character 
of the prisoner is received e\'en in his Own be
haIC"; it must be "general charactcr liS to the 
trait involved in the offence charged "); 1879, 
People 11. Cnsey. 53 Cal. 360 (it must be "ill 
respect to the particular trait involved in the 
inquiry"); 1882, People v. Dogg~tt, 62 Cal. 
27, 29 (" traits involved in the charge ") : 
1901, People 11. Chrisman, 135 Cal. 2~2, (j7 
Pac. 136 (larceny; defendant's habits "a.~ to 
steadiness, drinking, or anything of that sort", 
excluded) ; 
Georgia: 1899, Dorsey v. State. 108 Ga. 477. 34 
S. E. 135 (on a charge of rapc. the defendant. a 
negro, wllSshown to have followed the woman. a 
white, for 80m" distance; held that" under the 
conditions surrounding the two races in this 
Stste", the negrn race of the defcndant and 
the white race of the woman could be con
sidered IlS tending to rehut the explanation 
that he might be following merely to soli('it 
consent to intercourse without force; this 
ruling will no doubt puss, in some communities; 
but all such race generalizations!U'e dangerous: 
it would be equally logical, on a prosecution for 
lynching a negro, to hold that the white racc 
of the defendant was Bome evidence that he 
WIls B member of the lynching mob); 1914, 
Frank 11. State, 141 Ga. 243, 80 S. E. 1016 
(murder while attempti;lg rape; the de
fendan t having put in his general good charac
ter, his bad character for lasciviousness was 
then shown by the prosecution) ; 
Idaho: 1913. State 11, Allen. 23 Ida. 772, 131 
Pac. 1112 (but deprecating theoretical strict
ness in 8ppl~ the principle) ; 
lUi",m.: Tedens v. Schumers, 112 Ill. 
263, 267; 1905. Wistrand o. People, 218 Ill. 
323,75 N. E. 891 (rape; oharncter IlS a" peace
able and quiet citizen ", excluded); 1921, 
People 1>. Redola. 300 III. 392, 133 N. E. 292 
(larceny; defendant's good reputation as a 
"peaceable and law-abiding citizen", held 
inadmissible, peaceablene.ss being inelDvant; 
prior rulings explained) ; 

Indiana: 1874, Fletcher v. State, 49 Ind. 124, 
131: 1879, State t. BlOQm, 68 Iud. 54 (larceny; 
the defendant's evidence of good character 
limited to "honesty and integrity"); 1893, 
Carr v. State, 135 Ind. 1,34 N. E. 533 (murder 
by poisoning; character for peace and quietude 
admissiblej; 
Indian Tcrr.: 1907, Harper v. U. S., 7 Ind. Terr. 
437, 104 S. W. 673 (false entries; reputation 
for "morality and sobriety", held properly 
excluded) ; 
Iowa: 1856, Gordon v. State, 3 la. 410, 415; 
1876, State v. Kinley, 43 Ia. 295 (veracity, 
admitted on a perjury charge); 1879, State 1>. 

Curran, 51 In. 112, 117 (seduction; character 
for virtue admitted, but not genoral good 
moral character); 1898, State D. Heacock, 106 
In. 191, 76 N. W. 654; 
Kcntucky: 1920. Denton 11. Com., ISS Ky. 30, 
221 S. W. 202 (murder; "his good moral chnr
ncwr a.~ well ns his character for peace and 
quietude", allowed\; 
Loui.~in.na: 1852, State v. Parker, 7 La. An. 
83. 88 (murder; character not restricted to 
peace and quietness. but may include kindness 
a..~ a husband and father, honesty and integrity 
nnd puri ty of morals; yet the character ad
missihle is defined by the majority of the Court 
merely a..s .. such particular moral qualities as 
have pertinence to the charges "); 1905. State 
c. Bessa. 115 La. 2.39, 38 So. 985 (assault with 
intent; character for honesty and industry, 
excluded); 1906. State 11. Griggsby, 117 La. 
1046, 42 So. 497 (murder; defendant's charac
ter for honesty and trustworthiness, excluded) ; 
MiJ;hi(Jan: 1868. People v. Garbutt. 17 Mich. 
9. 16 (murder; defence, insanity; the de
fendant's reputation in the civil war ns .. a 
good and '\'aliant soldier", excluded) ; 
Mississippi: 1899. Westbrooks ~. Ste.te, 76 
Miss. 710. 25 So. 491 (illegal eale of h,1uor; 
defendant's general good character excluded) ; 
1904, Maston v. State, 83 Miss. 647, 36 So. 70 
(murder; character for .. peace or violence", 
and a .. peaceable and law-abiding citizen". 
admitted); 1905, Horton v. StrAte, 84 Millll. 
473, 36 So. 1033 (rape; character for peace or 
violence, admissible) ; 
Missouri: 1858. State v. Dalton, 27 Mo. 15 
(1lSS8ult with intent to kill; Chll.l'8cter for peace, 
but not for industry, admitted); 1883, State II. 
King, 83 Mo. 556; 1903, State o. Auslinger, 
In Mo. 600. 71 S. W. 1041 (illegal voting; 
defenda,nt'a character for induRtrv, held irrele
vant; the Court is not bound to instruct upon 
irrelevant evidence of character, under Rev. 
St. 1899, t 2627. IlS amended by Laws 1901, 
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1794, Mr. ERSKINE, arguing in Hardy's Trial and HOT7/£ Tooke's Trial,24 How. St. Tr. 
1076, 25 id. 348: "The meaning of "itnesses to character is this; for instance, put the 
case of a man who is charged with a crime of a particular description, suppose a man 
charged with an unnatural crime; would it be any evidence at all to that man's character 
that he paid his bills regularly, and that he was not a dishonest man, or anything of that 
sort? No; your examination to character must always be analogous to the nature of the 
charge; and you would there inquire whether he was a man of chastity; you would in-

p. 140, relating to written instructions); 
1903, State v. Thornhill, 174 Mo. 364,74 S. W. 
832 (defendants' repute as gamblers, admitted 
in rebuttal of their repute for honesty and 
integrity) ; 
Nebraska: 1805, Basye v. State, 45 Ncb!". 261, 
63 N. W. 811 (character for honesty and in
tegrity. on a charge of murder excluded); 
Monlcna: 1910, State v. Popa, 56 Mont. 587, 
185 Pac. 1114 (murder; reputation for honesty 
and integrity, excluded) ; 
Net'ada: 18S0. State v. Pearce, 15 Ne\·. 188, 
190 (" the particular trait of character at issue" 
is the kind admissible) ; 
New Jersey: 1899, State v. Snover, 63 N. J. L. 
382. 43 At!. 1059 (carnal knowledge of one 
under age of consent; character for" morality. 
virtue, and honesty in living". admitted); 
1904. State v. Brady, 71 N. J. L. 260. 59 At\. 
6 (rape; defendant's general reputation. ex
cluded) ; 
New ltfexico: 1911. Terr. v. Pierre. 16 N. M.lO. 
113 Pac. 591 (assault; character for truth and 
veracity. excluded); 1915. State v. McKnight, 
21 N. M. 14. 153 Pac. 76 (murder by husband 
and wife; defence. the deceased's attempt to 
rape the wife; the wife's good character for 
chastity and conjugal fidelity. excluded) ; 
New Yorl:: 1907. People v. Van Gnasbeck, 
189 N. Y. 408. 82 N. E. 718 (homicide); 
North Carolina: 1918. State v. McKinney. 175 
N. C. 784.95 S. E. 162 (bad reputation for 
selling liquor. admitted. on a charge of having 
liquor in his possession); 1920, State v. Mc
Millan. 180 N. C. 741. 105 S. E. 403 (illegal 
making of liquor; defendants ha\;ng intro
duced character. the State was allowe:i to show 
that "their characters were bad for making 
whisky"): 1922. Stnte v. Saleeby. N. C. • 
110 S. E. 844 (possession of liquor; defendant's 
bad character for selling liquor, admitted): 
Pennsylvania: 1860, Cathcart ~. Com.. 37 
Pa. 108. 111 (wife-murder; chnracter &s a 
.. kind-hearted man" excluded, but character 
for" peaceableness and regularity C'f conduct" 
admitted; this is finical) ; 
TCXU8: 1898. Poyner v. State. 40 Tex. Cr. 640, 
48 S. W. 516 (incest; character as to .. gentle
manly deportment and good moral character, 
allowed ") ; 1907, Sa}'e v. State. 50 Tex. Cr. 
569. 99 S. W. 551 (negligent homicide by a 
deputy sheriff; defendant's character as a 
cautious and prudent officer. admitted); 
1913, Bishop v. State, 72 Tex. Cr. I, 160 S. W. 
705 (seduction; defendant's general character 
as a peac'Jable, law-abiding citizen, not merely 

as a moral and chaste person. admissible); 
1921. Freddy v. State. 89 Tex. Cr. 53. 229 S. W. 
533 (murder; general repute as a "peaceable. 
law-abiding citizen". admitted;; 
Utah: 1921. State 11. Thompson. Utah ' • 
199 Pac. 161 (indecent assault: defendant's 
reputation ns to personal morality. not admit
ted unless limited to sexual morality) ; 
TVaahinoton: 1900. State v. Surry. 23 Wash. 
655, 63 Pac. 557 (assault an..d battery while 
making an arrest; defendant's character as u 
conservative and conscientious peace officer. 
excluded; this is unsound); 1915, State v. 
Schuman. 89 Wash. 9, 153 Pac. 1084 (police
man levying tribute on prostitutes; defend
ant's character as faithful police officer, ex
cluded; unsound): 
TV",.t Viroinia: 1905, Stntell. Moyer. 58 W. Va. 
146. 52 S. E. 30 (embezzlement; character for 
honesty. admissible). 

Contra. but inconsistent with other rulings 
8upra in the same jurisdictions: 1894, Funder
berg v. State. 100 Ala. 36. 14 So. 877 (general 
good character. admitted); 1863. Hopps v. 
People. 31 III. 385 (murder; the defence being 
insanity. tho defendant's character" as a man 
and a citizlm" was admitted); 1863. State v. 
Knapp. 45 N. H. 157 (rape; general good 
character of the defendant for morality having 
beee received. the State was allowed to show 
his bad reputation as an illegal liquor seller). 

The prosecution's rebul:ing repute may be 
of the specific trait. eVE!n though the defend
ant's evidence was of general character: 
1910. Com. v. Maddocks, 207 Mass. 152. 93 
N. E. 253 (illegal sale of liquor; after the de
fendant's e\'idence of general reputation. held 
proper for the prosecution to introduce "his 
reputation as to being a law-abiding person in 
relation ~,Q the liquor law". bllt only to re
hut the defendant's reputation-evidence; 
dting the text above): 1898, State v. Hairston. 
121 N. C. 582, 28 S. E. 493 (only general 
character may be offered; but the opponent 
on cross-examination may ask as to the specific 
trait; a peculiar Iittla quirk. which must add 
interest to the game of law as here played); 
1912. State v. Wilson. 158 N. C. 599. 73 S. E. 
812 (State v. Hairston approved): 1907. Schulz 
v. State. 133 Wis. 215. 113 N. W. 428 (whether 
on a charge of bribery the character inquired 
into may be. not merely the general trait of 
integrity. hut also the specific one of being a 
cOTl'uptionist. not decided; careful opinion by 
Winslow. J.). 
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quire into his regard for women, into his morals, and into his conversation, so 8S it 1>.light 
rebuff any such horrible and dete'5table idea h::ving passed in his mind, that he was a man 
capable in the ordinar!· course of his life of entertaining such opinions and making use of 
such expressions. So if a man is indicted for any other offence, if a man is indicted for a 
robbery, I say I will show you that he was not a necessitous man, that he possessed a large 
fortune at that time, that he was a man whose ideas were moral and totally contrary to 
any such practice. That is the nature of character. . .• I speak to a most honorable 
person upon the bench, who lately tried Mr. Purefoy for the murder of Colonel Roper in a 
duel. What were the questions asked as to his character? Were they whether he was a 
good officer? Drilled his company well? Was a well-bred man? Whether he paid his 
debts? No; but whether he was a man of humanity. A gentleman came from a great 
distance to testify that humanity was the paramount characteristic of his disposition." 

1817, Turner's Trial, 32 How. St. Tr. 1007; high treason. Mr. 01"099 (for the defence) : ' 
"What has been his general character as far as you have known him?" !\ir. Gurney 
(opposing): "I submit to your lordships that the proper question is as to loyalty." Mr. 
Denman (for the defence): "If he is generally a respectable man, an inference arises that 
he is a loyal man." Mr. Gurney: "If a man is indicted for felony, evidence is produced 
to bis honesty; if for rape, to his chastity; and so on." !\fr. Justice ABBOTT: "As far as 
my experience goes(tB!O.inquiry into character is always adapted to the cha!ii~r. Mr. 
Penman: " ... A man who had conducted himself peaceably and respectably was not 
likely to enter into wild schemes." Mr. Justice ABD01T: "The question was objected 
to as too general and therefore not applicable; it was not whether he was a peaceable 
man, but as to his general character." 

18S9, MCCLELLAN, J., in Morgan v. State, 88 Ala. 224, 6 So. 761: "The object and effect 
of such evidence is to disprove guilt by furnishing a presumption that the defendant 
would not have committed the offence; and hence the character sought to be proved must 
be such as would make it un!ikely that thc party would do the controverted act." 

In the orthodox common-law practice, this principle was carried so far that 
the inquiry could be specifically directed to the defendant's capacity for com
mitting the particular crime, and not merely to the abstract trait involved;:! 
but this practice seems to have falle!! into disuse.3 

A certificate of honorable discharge from the United States Army or Navy, 
assuming it to be admissible by'exception to the hearsay rule (post, § 1675 a), 
should be liberally construed, i.e. as importing not merely general good 
character, or the specific traits mentioned, but any other of the fundamental 
moral traits that may be relevant in criminal cases. The soldier is in an 
environment where all weaknesses or excesses have an opportunity to betray 
themselves. He is carefully observed by his superiors, more carefully 
than falls to the lot of any member of the ordinary civil community; and ail 
his delinquencies and merits are recorded systematically from time to time 
on his" service record", which follows him throughout his army career and 
serves as the basis for the terms of his final discharge.' The certificate of 
discharge, therefore, is virtually a summary of his entire service conduct. 

I E.a.: 1803, Hedge's Trial. 28 How. St. 
Tr. 1403 ff. ("Do you believe, from what you 
know of their character, that the dcfcndants are 
capable of committing a gross fraud upon their 
employers? "); and other earlier trials cited 
8upra, and the cases cited post, § 1981, n. 3. 

a 1905. State t'. Bessn. 115 La. 259. 38 So. 
985 (" Do you believe that a man like him 
would commit, etc. ?" excluded). 

4 U. S. Army Regulations, ed. 1917, §§ 104, 
105, 139-150. 
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When it is " honorable" in its import, it implies a career successfuHy nega
tiving all of ~he more common traits involved in criminal charges. In this 
respect it is therefore more comprehensive than the ordinary community-repute 
(post, § 1608) to general good character, and is entitled to be used on behalf 
of an accused on virtually any specific charge of serious crime. In view of 

. the" high moral value attached to an hono:-able d~scharge in the military 
community, and of the vast numbers of men who :::e,w service in the World
War, it is fitting that the evidential import of duch certificates should be 
liberally recognized.5 

, 
§ 60. Same: and Place of Character. This, as a question of Rele-

vancy, is simple enough. (1) Character in one place stands on precisely the 
same footing as character in another place. The person is the same wherever 
he is, and it is with the person that the trait is concerned. (2) Character at 
an earlier or later time than that of the deed in q~estion is relevant l\nly on 
the assumption that it was substantially unchanged in the meantime; i.e. the 
offer is really of character at one period to prove character at another, and 
the real question is of relevancy of this e\'idence to prove character, not 
of the character to prove the act; it therefore more properly involves the 
principle of § 191, post. 

Most of the doubts, however, raised by a variation of time or of place have 
no concern with relevancy, but with the hearsay use of Heputation to evi
dence Chm·acter. Thus, a reputation 'post litem motam' may be untrust
worthy; a reputation in a community other than the defendant's home may be 
ill-founded. These problems are therefore all discussed in connection with 
the Heputation-exception to the Hearsay Rule (post, §§ 1615-1(18). 

§ 61. Same: Defendant as a Witness. When a defendant in a 
case takes the stand in his own behalf, he occupies a double position. As 
defendant, his character cannot be attacked by the prosecution; a,y a witness, 
it can be. The question is whether the former position should be so strictly 
guarded as to require the exclusion of evidence properly admissible against 
him in the latter capacity; this question can be better examined in connec
tion with the impeachment of witnesses; and it is therefore dealt with post, 
§§ 890, 2277. How far the defendant, by taking the stand, 1vaives the privilege 
agaiWJt self-crimination is a still different question, dealt with post, § 2276. 

§ 62. (2) Character of Complainant in Rape and similar Crimes. The 
reasons of Auxiliary Policy which affect the use of a defendant's character by 
the prosecution are peculiar to that use, and do not affect the use of character 
as against other persons in a criminal case wherever it may be relevant. 

One of these relevant uses is that of the character of a rape-complainant for 
chastity. The non-consent of the complainant is here a tnaterial" element; 
and the character of the woman a~ to chastity is of considerable probative 
value in judging of the likelihood of that consent: 

$ The cases nre placed post. § 1675 a; tho ruling upon the present lirinciple or of that 
opinions seldom distinguish whether they are of the hcanay exception. 

279 

• 

• 



• 

• 

§ 62 CHARACTER AS EVIDENCE [CHAP. V 

1846, PUTT, B., in R. Y. Ryan, 2 Cox Cr. 115 (admitting testimony to the "deeency 
and propriety" of the general conduct of the proseeutrix, :m idiot): "It is important to 
consider whether a young person ill such a state of incapacity was likely to consent to the 
emb~accs of this man; b~ause if her habits, however lrresponsible she might be, were 
loose and indecent, there might be a probability of consent being given lind a jury might 
not think it safe to conclude that she was not a willing purty." 

1856, IsH.'-", J., in State v. Johnson, 28 Vt. 514: "In all cases of tins character, the assent 
of the witness to the act is the material matter in issue, and on that question thE! defence 

• 

generally rests on circumstantial testimony. In determining that question, which is purely 
It mental act, it is important to ascertain whether her consent would frum her previous 
habits be the natural result of her mind, or whether it would be inconsistent with her pre
vious life and repugnant to all her moral feelings. Such habits as are imputed to the wit
ness by this inquiry have a tendency to show such consent as the natural operation of her 
propensities, and rebut the infercnce or necessity of actual violcnce." 

1895, GAROUTI'E, J., in People v. Johllson, 106 Ca\. 289, 39 Pac. 622: "This class of 
e .... idence is admissible for the purpose or tending to show the non-probability of resist
alice upon the part of the prosecutrix; for it is certainly more probable that a woman 
who has done these things voluntarily :n the past would be much more likely to consent 
than one whose past reputation was \\ithout blemish, hnd whose personal conduct could 
not truthfully be assailed. In other words, this class of evidence goes to the question of 
consent only." 

The admissibility, on a rape charge, of the complainant's character 
for chastity or unchastity is generally conceded; I and her habits as a pros-

§ 62. I Accord: ENGLAND: Id43. R. v. 
Tissington. 1 Cox Cr. 48. Abinger. C. B. 
("general want of decency"); 1851, R. v. 
Clay. 5 Cox Cr. 146. Patteson. J.; 1847. Camp 
v. State, 3 Kelly 417.420.. 

UNITED ST.~TES: Alabama: 1887. McQuirk 
v. State. 84 Ala. 435. 438. 4 So. 775; 
Arkamas: 1855. Plep~ant t·. State. 15 Ark. 
624. 643. 653; 
California: 1856. P.lople v. Benson. 6 Cal. 221. 
223; 1899. People v. Shea. 125 Cal. 151. 57 
Pac. 885 (following People v. Benson; McFar
lalld. J., diss.) ; 
Florida.: 1895. Rice ~. State. 35 Fla. 236. 17 So. 
286; 
Georgia: P. C. 191,1. § 1019 (quoted post. 
§ 64); 1902. Seals v. State. 114 Ga. 518. ·10. 
S. E. 731; 
Illinois: 1873. Shirwin o. People. 69 Ill. 56. 
59; 1876. Dimick v. Downs. 82 Ga. 573; 
Indiana: 1861. Wilson v. State. 16 Ind. 393. 
semble: Hl84. South Bend v. Hard~·. 98 Ind. 
582; 1885. Anderson v. State. 101 Ind. 471. 
4 N. E. 63. 5 N. E. 711; 
Iowa: 1848. Carter v. Cavenaugh. 1 Greene 
Ia. 171. 175. 8cmble; 
Kentucky: 190.7. Lake v. Com .• -·Ky. -. 
104 S. W. 1003; 
MB8sachusetl8: 1880.. Com. tt. Harris. 131 Mass. 
336; 
Michigan: 1888. People t'. McLean. 71 Mich. 
310.,38 N. W. 917; . 1907. People v. Ryno, 148 
Mich. 137. 111 N. W. 740.; 
Musissippi: 1895. Brown t'. State. 72 Miss. 
95. 16 So. 202; 

1.fissollri: State v. Duffey. 128 Mo. 549, 31 
S.W.9S; 
Ncw Hamp8hire: 1861. State v. Forschncr, 
43 N. H. 89: 
New Jersey: 18S5. O'Blonis v. State, 47 N. J. L. 
2iG; 
New York: 1857. People v . • Tackson. 3 Pari!:. Cr. 
398; 1838. People v. Abbot. 19 Wend. 197; 
1874, Woods v. People. 55 N. Y. 515; 
North Carolina: 18·16. State v. Jefferson. 6 Ired. 
305; 1868. State v. Cherry. 63 N. C. 32; 1897. 
State v. Hairston. 121 N. C. 579.28 S. E. 492 
(general character allowed. but not character 
for virtue. on the ~ingular ground that the 
offering party may only ask for general charac
ter. though tlJC witness. "of his Owll motion. 
may say in what respect it is good or bad"; 
a novel and groulldless quibble) ; 
Ohio: 1858. McComhs v. State. 8 Oh. St. 643. 
646; 1862. McDermott I). State. 13 Oh. Flt .. 
331.335; 
Tennessee: 1874. Titus v. State. 7 Daxt. 132. 
135; 
Ulah: 1898. State v. McCune, 16 Utah 170.. 
51 Pac. 818 (character for chastity); 
Vellllo1!l: 1856. State v. Johnson, 28 Vt. 512 
(Bennett. J., dissenting 011 another point); 
1867. State v. Reed. 39 Vt. 417; 
Irest Viroinia: 1906. State v. Detwiler. 60 
W. Va. 583.55 S. E. 654; 1922. State v. Golden. 
-W. Va. '. III S. E. 320: 
Wisconsin: 1864. V'atry 11. Ferber. 18 Wis. 500. 
502 (civil a~tion for rape; the woman's charar
ter held admissil>le, snd equally in criminal 
cas~s). 
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titute are usually regarded as equivalent to a general trait of character.2 

The same doctrine should apply to a charge of el~ticement for prostitution, 
because the question is whether the woman went of her own impulses or 
yielded to persuasion.3 But it should not apply in rape where the woman is 
below the age of consent;4 and perhaps not in a charge of mere assault with 
intent to commit rape, or of indecent a8sa1dt, or the like.5 

Contra, excluding bad character: 1877, State 
11. Morse, 67 Me. 429. 

Occasionally, too, a Court has been misled 
by the doctrine about pre.!uming a witness' 
character to be good, and has therefore erro
neously excluded the complainant's good charac
ter unless her character has first been impeached 
b~' the defendant: 1918. Patrick 1:'. State. 
135 Ark. 173, 204 S. W. 852 (seduction); 
1918, Lockett 11. State, 136 Ark. 473. 207 S. W. 
55 (assault to rapo; explaining Patrick 11. 

State); 1921, Smith 11. State, 150 Ark. 193. 233 
S. W. 1081; 1898. People 11. Kuches, 120 Cal. 
566, 52 Pac. 1002 (admitting good character 
in rebuttal of alleged lewd conduct); 1900. Peo
ple v. O'Brien. 130 Cal. 1. 62 Pac. 297 (where 
the Court inconsistently held that there was 
no such strict presumption in a criminal case. 
and yet that evidence ')f good character was 
inadmissible; the opinion is confused in its 
notion of presumptions); 1920. Allen 11. State. 
150 Ga. 706. 105 S. E. 369; 1921. Loyd v. 
State. 150 Ga. 803. 105 S. E. 465 (rape; prose
cutrix' general good moral character admitted 
because impeached in defendant's testimony) ; 
1903. Baker 11. State, 82 Miss. S4. 33 So. 716 
(exclud.:d. except after impeachment by the 
defendr.nt). 

• England: 1829, R. v. Barker. 3 C. & P. 
589. Park and Parke, JJ. (that the prosecutrix 
had on one occasion lIcted the prostitute. ad
mitted, after hesitation arising from R. v. 
Hocigson, post. § 200; perhaps in effect only 
a ruling as to testimonial discredit); 1871. 
R. 11. Holmes. 12 Cox Cr. 143, per Kelly. C. B. 
(oo the associate of common prostitates. and 
such evidence of general loose character"); 
1887. Stephen, J., in R. 11. Riley. 16 Cox Cr. 
195. 

United Statea: 1855. Pleasant v. State. 16 
Ark. 624, 643. 653, supra. semble; 1877. State 
v. Shields, 45 Conn. 256. 257, 260, 263 (former 
prostitution admitted. but the purpose not 
made clear); 1895. Rice v. State. 35 Fla. 236. 
17 So. 286 (admitting "promiscuo~s inter
course with men, or common prostitution") ; 
1888, Pcople tl. McLean, Mich .. supra; 1895. 
Brown to. State, Miss., supra; 1838, People v. 
Abbot, N. Y .. supra; 1874. Woods v. People. 
N. Y .• supra; 1846. State 11. Jefferson, N. C .• 
supra; 1913. State 11. Apley. 25 N. D. 298. 
141 N. W. 740 (general unchastity. and resort 
to houses of prostitution, admitted); 1874. 
Titus v. State. Tenn .• supra; 1856. State 11. 
• lohnson, Vt., supra. 

• 

Here the general habit must be distingnished 
frum particular acts oj unchastity, the admis
sibility of whieh has been much controverted 
(post. § 200). 

The complainant's association with unchaste 
persall.! is near the line. but ought ttl fall under 
the present principle: 1S71. R.lI. Holmes. cited 
abo"e, conlra; 1862. Eddy v. Gray. 4 All. 
Mass. 435. 439 (bastardy; bad character of 
the your.g men she associated with. excluded) ; 
1900, State v. Taylor. 57 S. C. 483, 35 S. E. 
729 (reputation of the house of complainant's 
abode. excluded). 

3 1S99. Gore v. Curtis, Sl Me. 403. 405. 17 
Atl. 314 (indecent assault and battery, and 
solic;tation to commit adultery; the plaintiff's 
character for unchastity admitted); 1S90, 
Brown 11. State. 72 Md. 468. 475. 20 Atl. 140. 
180 (appbing the rule to the case of female 
minor charged to have becn enticed for pur
poses of prostitution; but confusing the 
question with that of discrediting a witness) ; 
Brown v. State. 72 :\Id. 477 (admitting the 
minor's previous recent residence in a house 
of pro~ti tu tion). 

It should apply also in a cit'il action Jar rape: 
Conlra: 1908. Harris v. Neal. 153 Mich. 5i. 
116 N. W. 535 (eh'il action for rape; the 
plaintiff's had reputation for chastity. ex
cluded, following the general rule for civil 
cases; yct the unsoundness of that rule as an 
il\fle~ible olle is ht-re illustrated, for nobody has 
doubted that in a criminal prosecution the 
same e\'idence would be regarded as useful). 

• 189.5, People v. Johnson. 106 Cal. 289, 39 
Pac. 622; 1903, People v. Wilmot. Cal. 72 Pac. 
838; 1911, People v. Gre.y. 251 Ill. 431, 96 
N. E. 268; 1907, State 11. Blackburn, Ia. 
0' • 110 N. W. 275. semble; 1893. People 11. 

Abbott. 97 Mich. 484. 485. 56 N. W. 862: 
1898. State v. Whitesell. 142 Mo. 467, 44 S. 
W. 332; 1900. State v. Hilberg. 22 Utah 27. 
61 Pac. 215. Contra: Tenn.: Shannon's Code 
1916, § 6456 (rape under age: "the female's 
reputation for the want of chastity, at and 
before the time of the commis~ion". admis-
sible when the femala is over 14); . 

Here the girl's good character is inadmissible 
also, except as supporting her testimonial 
character: 1905, Leedom 11. State, 81 Nebr. 
585. H6 N. W. 496. 

'Admittcd: England: 1817. R. 1:'. Clarke, 
2 Stark. 243; Canada: 1897. Gross 11. Brod· 
recht. 24 Onto App. 687 (indecent assault); 
United Stales: 1912. State 1:'. Dipley. 242 Mo . 
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§ 62 . CHARACTER AS EVIDENCE [CHAP. V 

The only difficulty in applying the principle is to distinguish between the 
use of Character, as bearing on consent, and the use of specific acts of unchas
tity as a means of evidencing the character itself. Tile latter kind of evi
dence being in many jurisdictions excluded (post, § 200), the woman's character 
as evidenced by reputation is alone admissible in those jurisdictions; and it 
thus becomes necessary therein to discriminate between the general character 
or trait of unchastity and the specific acts of unchastity.6 

§ 63. (3) ated ~arac.tcr. of . Deceased in Bo.JDicide. When 
the issue of IS made in a trial for homicide, and thus a controversy 

; arises whether the deceased was the aggressor, one's persuasion will be more or 
i less affected by the character of the deceased; it may throw much light on 
( the probabilities of the deceased's action: 1 

461. 147 S. W. III (assault with intent to rape; 
admitted. on the principle of § 1106. and 
strangely ignoring the present principle); 
1893. Shields v. State. a2 Tex. Cr. 498. 502. 
23 S. W. 893; 190a. Barton v. Bruley. 119 Wis. 
3:16.96 N: W. 815 (indecent assault). 

Ezcluded: 1811. Davenport t·. Ru~"ell. 
5 Day 145. 148. Here though it is Ilf,t ud
missible to e\'idence the woman's consent. 
which is not in issue. yet it might be relenlnt 
to show the defendant's natural expectation of 
her consent. 011 the principle of § 402. post. 

For the question whether the cIJm11luillallt 
in rape or bastardy can be impeached as u 
witness by general bad character. sec post. 
§ 923. 

The following ca~e i~ peeuliar: 1906. 
State v. Romero. 117 Ln. 1003. 42 So. 482 
(carnal intercourse with consent; the prosecu
trix' unchaste character. not admitted for 
defendant) . 

• See (lie citations in note 2. 6upra. 
§ 63. I It ma~' be noted that the doctrine 

is of course equally alJplicahle in civil case.~ 
where a similar contrtlversy arises (as in 
Williams v. Fambro, illfra); it is also to he 
noted that t.he trait of character must he that 
of quarrelsomeness. turbulence. or violo1lce: 
Alabama: 1839. Findla~' v. Pruitt. 9 Port. 195. 
199 (assault and battery; the plaintiff's 
reputation for n theft. held improperly ad
mitted as a justification); 1872. Fields T. 

Stat~. 47 Ala. GOa (the deceased's character 
as a "violent. turbulent. revengeful, hlood
thirsty. dangerous man". held admissible for 
.. determining the turpitude of the crime nnd 
wbat should be the mensure of the punishment 
to be inflicted": no authorities dted); 18i5. 
Eiland v. State. 52 Ala. 3:33 (character from the 
present point of view ignored); l!i!iO. Hohert:! 
,.. State, 68 Ala. 165 (same, aem/,le); 1888, HIIB
lIey II. State. 8i Ala. 134. () So. 420 (question 
stated. but not decided)' 1921. Lambert II. State. 
205 Ala. 54i, 88 So. a47 (repute. not personal 
knowledge. is the essential thing; unsound); 
Arkansas: 1874. Palmore r. State. 29 ,\rk. 
248, 262. 263 (admitted as tending to explain 

.. the conduct of the deceased at the time ") ; 
1921, Trotter v. State. 1·18 Ark. 466. 231 S. W. 
177 (murder; deceased's reputed character 
only. admissible to show knowledge: here the 
witness' opinion of deceased's character was 
excluded); 1921. Fisher v. State. 149 Ark.48. 231 
S. W. 181 (deceased's peaceable character, not 
admissibll'. except to rehut defcndant's e\'i
dence of deceased's violent character; here, 
evidence as to carrying a pistol, held not suffi-
cient) ; . 
Califomia: l!i58. People v. Murray. 10 Cal. 
a09 (admissiblc .. whell the circumstances of 
the contest are cqui\'oeal" as to self-dcfem'e; 
hut whether the present principle is intended 
by .. he Court is not c1eur) ; 
Plorid4: 1899. Copelund r. State. 41 Fla. 
a20, 2G So. 319 (admissiblc only as significant 
of conduct of dcccUS<'d at. the time of the 
killing; character for .. gencral cussedness". 
or for immoralit~·. excluded) ; 
Georgia: 1860. William~ 11. Fambro, ao Ga. 
23a (admitting the turbulcn t character of a 
slave. to show that he was probably killed. as 
claimed by the defendant. in an act of in
subordination; sec quotation 8upra); 190a. 
Dannenberg v. Berkner, 118 Ga. 885. 45 S. E. 
682 (the plaintiff ha\ing made no attack. his 
cliaraetcr not known to the defcndant. was 
held inadmissihle); 1920. Brooks v. State. 
150 Ga. 7:l:!. 105 S. E. 362 (excluded. where 
there was nn e\'id~nce of dccl'tlsed'~ aggression) ; 
IdahQ: 190i. State t·. Barber. 13 Ida. 65. !is 
Pac. 418 (not admitted where there was "no 
question as to who was the aggressor ") ; 
Indiana: J905. Oshurn v. State. 164 Ind. 262 • 
i3 N. E. 601 (excluded. where the defendant 
was the aggressor on un<'on tradicted e\'idence) ; 
Iowa: 1907. State v. Rutledge, 135 Ia. 5S1. 
lla N. W. 4tH; 
Kall$/l8: 18iO. State t'. Spendlo\·e. 44 Kan. 1. 
24 Pac. G7 (admissible. under the limitation. 
npparentl~·. that the question as to the ag
gressor mu~t be in douht) ; 
Kellt.,,:kll: 189(;. Com. v. Hoskins. Ky. 
--. 35 S. W. 284 (violent character admitted. 
but not mere bad moral character) ; 
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1860, STEPHENS, J., in Williams v. Fambro, 30 Ga. 233, 235 (admitting the turbulent 
character of a slave, as indicating that he was killed in an act of insubordination, as claimed 
by the defendant W.): "To prove a proneness to insubordination, to be sure, does not 
prove an act of insubordination, but it does increase the probability of the story where 
there is, as there was in this case, other evidence suggestive of such an act. Such a story 
of the rebellion [as the defendant's], if told by a witness or indicated by circumstances 
ought to be more easily believed concerning a violent, turbulent negro, than concerning a 
meek, humble one. I think that any mind in search of truth in such a case, or finding 
itself in doubt, would want to know the character of the negro. . .• [The defendant] 
LouUiiana: 1878, State v. Burns. 30 La. An. 
679 (the character of the deceased is said to be 
excluded as a general rule. with a possible ex
ception for communicated character; the 
early cases under § 246, post, are assumed ns 
authorities); State to. Johnson, 30 La. An. 
021 (intimating admissibility in a doubtful 
case, to show that the deceased had probably 
quarrelled with and been killed by some one 
eIFe); 1883. State v. Garic, 35 La. An. 970, 
971 (a charge that it "tended to indicate 
that he [the deceased] was the assailant, and 
that the assault was felonious", apparently 
approved); 1893, Statl' v. Nash. 45 La. An. 
1137, 1141, 13 So. 732, 734 (uncommunicated 
character, excluded); 1000, State v. Hobin
son, 52 La. An. 616, 27 Ro. 124 (admissible: 
110 precedents cited); 19:.0, State v. Vaughn, 
145 La. 31, 81 So. 745 (excluded, no issue of 
self-defence being raised) ; 
Maryland: 1877, Costley to. State, 48 Md. 175 
(peculiaI' facts; the jeah:1s character of the 
deceased. not admitted to show that the killing 
was the result of a quarrel arising from the de
ceased's ;ealousy of the defendant's intimacy 
with his wife) ; 
Michigan: 1868, People t·. Garbutt, 17 Mich. 
9, 15 (excluded; ohscure); 
Minnesota: 1860. State r. Dumphey, 4 Minn. 
438. 44.5 (admissihle where there is a doubt as 
to the premeditation of the defcndant; but 
no distinction is made as to the dereascd's 
knowledge of the character, and the opinion is 
not clear) ; 
MUi8is8ilJpi: 1849, .Jolly v. State. 13 Sm. &: M. 
223 (general dangerous character admissible 
"when the manner of thc homicide is not 
fully known"): 1859, Wesley r. St.'lte. :37 
Miss. 327. a46 (declat~ti inadmissible. but with 
intimations that in a elll:C of doubt it might be 
received; Jolly r. State not cited) : 
Missouri: 1853. State 11. Jarkson, 17 Mo. 544 
(ohscure); 1886, State v. Hider. 00 Mo. 61. 
1 S. W. S!!5, scmble (" in determining the 
question as to who was the assai1an t ", charac
ter admissible); 1906. State v. Feeley, 194 
:\10. 300, 02 S. W. 663 (deceased's reputed 
character. admissible on the present principle; 
repudiating State t'. Kennade, 121 Mo. 405. 
!!6 S. W. a47); 1012. State v. Barrett. 240 
:Mo. WI, 144 S. W. 485 (State v. Kennade re
instatcd, and the present doctrinc repudiated; 
it is strange that the Court is unable to sec 
the point); 

Montana: 1914, State 11. Jones, 48 !\Iont. 505, 
139 Pac. 441 ; 
New Jersey: 1700, State 11. Wells, 1 N. J. L. 
424, 429 (admitted); 
New l'ork: 1876, Thomas v. People, 67 N. Y. 
224, semble (admitted); 1886, People 11. Druse, 
103 N. Y. 655, 8 N. E. 733 (same); 190-1, Peo
ple 11. Rodawald, 177 N. Y. 408, 70 N. E. 1 (ex-
cluded);· . . 
North Carolina: 1820, State 11. Tackett, 1 
Hawks 210, 213, 216 (murder of a slave; 
the deceased's disposition as a turbulent and 
insolent man, admitted); 1827, Pierce 11. 

Myrick, 1 Dllv. a45 (trespB8s for killing the 
plaintiff's negro; to rebut evidence of the 
killing being done in defence, e\'idcnce was re
ceived of the .. peaceable .and submissive 
character", "general good character and 
orderly deportment" of the slave); 1843, 
State to. Tilly, 3 Ired. 424 (murder of his em
ployer by an overseer; because (1) no case 
of self-defence was made out, (2) it would 
show only arrogant language, (3) it was not 
properly proved. e\'idence was excluded of tile 
deceased heing "high-tempered, oppressive, 
and overbearing towards hi.. overseers" ; 
no precedents cited); 1848, State v. Barfield, 
8 Ired. 3H, a·19 (murder; the character of the 
deceased as .. violent, o\·erbearing. and quarrel
some". excluded, because it would be ad
missible, if at all, vnly where the evidence was 
purely circumstantial; State to. Tackett dis
tinguished); 1855, Bottoms 11. Kent, 3 Jones 
L. 154 (the preceding cases. except Pierce II. 

M)Tick. noticed. and the rule stated obiter 
as nhsolutc. that .. evidence of the general 
charDctcr of the deceased as to temper and 
"iolence is inadmissible"); IS50, State 1'. 

Hogue. 6 Jones L. a81. 384 (the character of 
the deceased. wbo had attncked the defend
ant, excluded; .. there may be exceptions to 
the rule; State 1>. Tackett is admitted to be 
one tt); 1850. Sta.tEt z. Floyd, 6 .Jones L. 392, 
3!J5, 3U8 (the temper and disposition of the 
deceased for .iolence, excludcd, the parties 
hlning voluntarily engagl!d in a fight; no 
precedents cited); 1877, State 11. Turpin, 77 
N. C. 473, 480 (the general character of the 
deceased for \iolence ndmitted, apparently 
on the conditions that self-defence be in issue 
and that the e\idence be circumstantial; 
the precedents examined and summed up): 
1880. State v. Chads, SO N. C. 357 (self
defence in issue; the deceased's general cbarac-
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Willi"ms' knowledge or ignorance [of the character] has nothing to do with that bearing 
of the character which I have pointed out. The sole purpose for which character was 
admissible in this case on the question of justification was, from the negro's general readi
ness for rebellion, to render more probable the evidence which tended to show an act of 
rebellion at the time he was killed; and this probability is evidently not affected in the 
slightest degree by Williams' previous knowledge. The light comes from the fact that 
the negro was one who was apt or likely to do such an act as the one imputed to him, and 
not from Williams' knowledge of the fact." 

There ought, of course, to be some other appreciable evideI!,:,e of the de
ceased's aggression, for the character-evidence can hardly be of value unless 
there is otherwise a fair possibility of doubt on the point; moreover, other
wise the deceased's bad character is likely to be put forward to serve im
properly as a mere excuse for the killing, under the pretext of evidencing 
his aggression, and it is often feasible to obtain untrustworthy character
testimony for that purpose. In short, the same reasons for caution apply as 
in the case of uncommunicated threats when offered as involving a design of 
aggression, and thus evidencing a probable aggression, on the part of the 
deceased (post, § 110). 

The reason for the hesitation, once observable in many Courts, in recog
nizing this sort of c\'idence, and the source of much confusion upon the 
subject, was the frequent failure to distinguish this use of the deceased's 
character from another use, perfectly well-settled, but subject to a peculiar 
limitation not here necessary,·- the use of C01ll7111tnicated character for violence 
to show the reasonableness of the defendant's apprehens-ion of violence (post, 
§ 246). As th" purpose there is to show the defendant's state of mind, it is 
obviolls that the deceased's character, as affecting the defendant's appre
hensions, must have become known to him; i.e. proof of the character must 
ter for violence excluded. on the authority of 
Hogue's and Barfield's cases; Turpi.n's case 
recognized. but treated as dealing with some 
different question); 1897. State 1'. Byrd, 121 
N. C. 68-1. 28 S. E. 353 (admissible only where 
the e\'idence of the killing is wholly circumstan
tial; opinion obscure); 1899. State v. McIver. 
125 N. C. 6-15, 34 S. E. 439 (\iciolls temper and 
violence in anger. admitted); W05, Sta tc 1'. 
Exum, 138 N. C. 599, 50 S. E. 283 (rule of 
State v. Turpin applied); 1913. State v. Black
well, 162 N. C. 672. 78 S. E. 316 (admissihle 
.. when the evidence is wholly circumstantial 
Bnd the character of the encounter is in doubt"; 
former cases Bummed UJl; quer.'· whother the 
opinion menns "or" for" find"; Hoke, ,J .. con
curring. in repudintion of the first limitation) ; 
Ohio; 1860, Gandolfo v. State. 1l Oh. St. 114. 
118 (generally inadmissiblei; 1875. Marts v. 
State, 26 Oh. St. 162. 168 (declared inad
missible. without discussion) ; 
Oklahoma: 1905. Sovereign Camp v. Welch. 
16 Ok!. 188. 83 Pac. 5-17 (see the citation pos/, 
§ IH, n. 3) ; 
Oregon: 1907 •. State v. Thompson. 49 Or. 46. 
88 Pac. 583 (admi!l8ible) ; -

Pennsylrania: 1863. Com. 7). Ferrigan. 44 Pa. 
388 (general deportment for violence. rejected. 
there being no e\·idence as to a neces~ity for 
self-defence) ; 
SOIl/h Dakota: 1909. State v. Raice. 24 S. D. 
111. 123 N. W. 708 (excluded, where self
defence was not in issue) ; 
Tell/lessee: 18~6. Copeland v. State. 7 Humph, 
479. 49.5 (" the character of the deceased" 
trea ted ns throwing light on the question 
whether she wns the agressor; no objection 
of law had been raised); 1872. Williams ~. 
Stntc, :3 Hcisk. 376. 396 (the deceased's violent 
character treated in the same way; no ob
jection of law had been raised) ; 
Texas: 1854. Henderson v. State. 12 Tex. 525. 
530 (not admissihle "as afiordin;;; presumptive 
evidencc that the party injured was the ag
gressor"; for it would be "very remote and 
merely possible conjecture"; but here there 
was no evidence of aggression by the de
ceased) ; 
West Viroinia: 1918. State v. McCausland, 
82 w. Va. 525. 96 S. E. 938 (deceased's violent 
character for many yC!ars past. admissible). 
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indispensably be accompanied by proof of its communication to the defendant; 
else it is irrelevant. In the present use, this additional element of commun
ication is unnecessary; for the question is what the deceased probably did, 
not what the defendant probably thought the deceased was going to do. The 
inquiry is one of objective occurrence, not of subjective belief. This dis
tinction, however, was in early rulings not always appreciated by the Courts, 
nor clearly laid before them by counsel. Hence, an early ruling excluding the 
present use of the evidence cannot always be taken as a repudiation of the 
present principle, but is often merely a ruling that the offer does not satisfy 
the doctrine of communicated character; and such a Court may in future 
recognize the present doctrine if the distinction is pressed upon it. Apart 
from a few such precedents, the principle is now generally accepted. 

The State also can of course offer the deceased' 8 peaceable character, \vhen the 
issue of self-defence has been raised, even though the defendant has not first 
introduced the deceased's violent character;2 though most Courts thus far 
are singularly loath to accept this dictate of logic and fairness. The same 
question ma~' arise where the homicide is said to have been provoked by some 
other immoral act ff the deceased.3 

1 Accord: Indiana: 1858, Dukes 11. State, 
n Ind. 557, 565; 1892, Fields v. State. 134 
Ind. 46. 56. 32 N. E. 780; 1899. Thrawley v. 
State, 153 Ind. 375. 55 N. E. 95 defend-
ant's issue as to deceased's suffic-
ing to raise the Question); : 1914, 
State 11. Wilkins, 72 Or. 77, 142 Pac. 589; 
1920. State'll) Holbrook. 980r. 43,192 Pll.c. 640; 
W. Viruinia: 1921, State v. Arrington. 88 
W. Va. 152, 106 S. E. 445 (murder; deceased's 
good character. admitted after e\idllnCe of his 
threats against defendant) ; 

Contra: Arizona: 1920, Dc Woody v. 
State. 21 Ariz. 613. 193 Pac. 299 (murder; 
evidence of aggression alone. and a plea of Belf
defen~e. not sufficient for admitting deceased's 
peaceable character) ; Arkansll8: 1905,Bioomer 
v. State, 75 Ark. 297. 87 S. W. 438; l/lino~: 
1885. Davis v. People, 114 111. 86. 29 N. E. 
192; 1907. Kelly v. P"ople, 229 Ill. 81. 
82 N. E. 198 (Hand. C. J .. diss. on the facts); 
Kansll8: 1874. State 11. Potter. 13 Kan. 414; 
1911. State v. Truskett. 85 Kan. 804. 118 Pac. 
lOti; Kentucky: 1914. Childers v. Com .• 161 
Ky. 440. 171 S. W. 149 (an astounding ruling 
on the facts); Mi88~Rippi: 1920, Richardson 
v. State. 123 Miss. 232, 85 So. 186 (deceased's 
peaceful character, excluded, though defend
ant had testified to an act of aggression by 
deceased; this case in its circumstances again 
exhibits the shockingly unfair nature of this 
rule; why do Courts feel themseh'es bound 
by the shackles of a senseless chain which 
they themselves locked and can unlock?); 
lII~souri: 1906. State 11. Feeley. 194 Mo. 300. 
92 S. W. 6G3 (but the State nay usc chatacter 
fot peaceableness in general, in rebuttal. even 
though the defendant has offered only the de-

ceased's character for quarrelsomeness ""hen 
in liquor); U1l3, State v. Reed, 250 Mo. 379, 
157 S. W. 316 (murder; the defendant testified 
that the deceased was trying to rob him; the 
State then offered the good repute of the de
ceased for peace and quietness; excluded: 
State r. Feeley, supra, distinguished; the 
opinion clearly perceh'es the relevancy of the 
C\idence, but weakly invokes a dread of 
.. making a precedent which ""ould open up a 
Pandora's box of collateral issues"; "there 
are always many collateral issues that re
sourceful attorneys could inject into aU kind 
of suits"; is it not a pity that these resourceful 
attorneys are not matched by resourceful 
judges? And is it the law's fault that the 
resourceful judge is not permitted to check
mate the chicanery of thc resourceful at
torney?); 1915, State 11. Ross. Mo. , 
178 S. W. 475: Texll8: The rule in Texas on 
this point rests on the statute, P. C. 1895, 
§ 713, quoted post. § 246. and its singular 
interpretation is noticed in the citations ib., 
Rev. P. C. 1911, § 1143; Utah: 1911. State 
II. Vacos. 40 Utah 169. 120 Pac. 497: W~hi71U· 
ton: 1894. State v. Eddon, 8 Wash. 292, 294, 
36 Pac. 139, Hoyt, J .. diss. 

• Tcxll8: 1904. Melton v. State. 47 Tex. 
Ct. 451, 83 S. W. 822 (defendant kilJed de
ceased for insulting his ,,;fe; the prosecution 
was not allowed to introduce the deceased's 
character for courtesy to ladies); 19M, 
Orange v. State, 47 Tex. Cr. 337. 83 S. W. 385 
(defendant killed deceased for in rest with his 
daughter the wife of defendant; deceased's 
character for unchastity. admitted to show the 
probability of the incest); 1906. Gregory v. 
State, 50 Tex. Cr. 73. 94 S. W, 1041 (murder; 

• 
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The use of particular acts of violence by the deceased rests on a different 
principle (post, §§ 198, 248); as also the use of the deceased's physical strength 
(post, § 84). 

§ 64. (4) Partiel in ClvU CaWles; Cbaracter generally es:cluded. It is 
to-day generally said that (subject to specific exceptions, some of them doubt
ful) the character of It party in a civil cauae is inadmissible; i.e. that it cannot be 
used, as it is for or against a defendant in a criminal case, to indicate the 
likelihood that the act in issue was or was not done. This is iaid down as a 
general rule, to which a specific exception, if any, must be clearly made out. 
This result, to be sure, was not alwa~'s so clearly an accepted one.! But 
the State alleged that the Illoth'e was a quarrel 
over rents; the def,mdant alleged that it was 
his discovery of the deceased in intended adul
tery with his wife; after evidence of the latter 
fact, the State was not allowed to show the 
deceased's good reputed character for chastity 
and virtue. such evidence being admissible onlY 
if the defendant had offered the deceased's 
reputed bad character for chastity; of such a 
rule. all that can be said is that it would be 
regarded as abominable, in any other com
munity; apparently. the innocent dead are 
to receive no right to defend themselves in 
this court). 

Compare the interesting point, raised in the 
Thaw Case. as to contradicting the truth oj the 
pro~ocation in 5uch un is~ue (post. § 262). 

§ 64. 1 The notion that character might be 
resorted to is often advan('ed by counsel in 
the early 18008; hut the mainstay of this claim 
seems always to have been Ruan 1'. Pp.rry. 
whose subsequent repudiation in its own court 
is seen in the line of Xew York cases following: 
1805. Ruan v. Perry. 3 Caines 120 (the de
fendant, a naval officer. hud ordered the plain
tiff's vessel. a neutral. to lie to. and had taken 
her out of her eou~se. by reason of which she 
was captured by a belligerent; the plaintiff 
charged fraudulent collusion "ith the bellig
erent captain; and the defendant's good 
character was received because the e"idence 
was purely circumstantial; Tompkins. J.: 
.. In actions of tort, and especially charging a 
defendant "ith gross depra"ity and fraud, upon 
circumstances merely. as was the case here. 
evidence of uniform integrity and good charac
ter is oftentimes the only testimony which a 
defendant can oppose to suspicious circum
stances"); 1827. Fowler v. Ins. Co .. 6 Cow. 
673 (defence of fraud. in Iln action on an in
surance-policy; the plaintiff's good char
acter was excluded; Savage, C. J.: "A specific 
fraud is charged. that must be met on its own 
merits, unless supported only by circumstances. 
as in the ease of Ruan v. Perry. . ., Every 
man must be answerable for every improper 
act; and the character of eVery transaction 
must be ascertained by its own circumstances. 
and not by the character of the parties ") ; 
1832. Townsend v. Graves, 3 Paige Ch. 453. 

455. Walworth. Ch. (character admissible in 
cases of .. a crime, or any other act involving 
moral turpitude". if evidenced only .. by cir
cumstantial eddence or by the testimony of 
\\itnesses of douhtful credit "); 1837. Gough v. 
St .. John. 16 Wend. 645 (action for false repre
sentations as to a third person's solvency; 
the defendant's good character for honesty and 
fairness in dealing was excluded; Cowan. J.: 
.. Such e\'idence [for character] is. in general. 
confined to criminal prosecutions in"olving 
the Question of moral turpitude ... ' The 
case of Ruan v. Perry is to the contrary; 
but that is virtually exploded. . ., I mean to 
be understood as speaking of the general dis
tinction; I know there are exceptions; they 
lie in tt.at class of actions. or rather of issues. 
where the general character is drawn in ques
tion by the pleadings or the points invo!\'ed 
in a cause". naming slander, criminal conversa
tion. and breach of marriage-promise. as some 
of the instances "); 1851. Pratt v. Andrews, 
4 N. Y. ·H!G (inadmissible; g,meral statement). 

A generation later finds an uncertainty of 
utterance in this State: 1894, Bowerman ~. 
Bowerman. 76 Hun N. Y. 46, 50 (copartner
ship accounting ; the case turned on an account 
stated by the deceased partner '''. D. B. in 
1882. said by the sur\'hing partner to have 
been wilfully fnlse; other e\'idence was in
complete; held that the reputation of W. D. B. 
for honesty and integrity was admissible; 
"it is not usually the case that men with a 
reputat.ion for honesty and integrity embark in 
a scheme of persistent fraud"; no authority 
cited; opinion approved on appeal in 145 
N. Y. 598, 40 N. E. 163); HIll. l\IeKane 11. 

Howard. 202 N. Y. 181.!J5 N. E. 642 (breach of 
promis(! of marriage; plea, fornicatiot) before 
promise; the plaintiff's good reputation for 
chastity 110t admitted to show the improb
ability of her doing such acts; but t.he opinion 
carelessly makes the broad but incorrect 
statement that this" has been the law from the 
earliest period "); 1912, Noonan v. Luther. 
206 N. Y. 105. !J!J N. E. 178 (assault and 
battery; defendant pleaded that plaintiff was 
disorderly while on his premises; her prior 
good habits. not admitted for plaintiff). 

• 
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it is to-day almost everywhere accepted, subject to one or two occasional 
• exceptions. 

The reasons for this exclusion differ wholly from the reasons forbidding the 
prosecution's use of the character of an accused person; the two rules have 
nothing in common. The reasons advanced for the present rule are of two 
chief sorts: 

(1) A party's character is usually of no probative value. Where the issue 
is whether a contract was made or broken, whether money was paid or prop
erty improved by mistake, whether gooqs were illegally converted or a libe: 
published, there no moral quality in the act alleged, or at any rate any moral 
quality that may have been present is ignored by the law; and moral character 
can therefore throw no light on the probability of doing or not doing. In 
torts involving violence or actual fraud, such a moral quality may appear; 
but, apart from these, it is (almost without exception) either nonexistent 
or immaterial: • 

1854, lVURTlN, B., in Attorney-General,". Radloff, 10 Exch. 97: "In criminal cases evidence 
of the good character of the accused is most properly and with good reason admissible in 
evidence, because there is a fair and just presfimption that a person of good character 
would not commit a crime. But in civil cases such e\;dence is with equal good reason 
not admitted, because no presumption would fairly arise, in the very great proportion of 
such cases, from the good character of the defendant, that he did not commit the breach 
of contract or of civil duty, alleged against him. 

1791, Thompson v. Church, 1 Root 312: 'qui tam' for an assault; the defendant's char
acter as a malicious, quarrelsome man was rejected. Per CtJRIA..\I : .. The general character 
is not in issue. The business of the court is to try the case, and not the man; and a very 
bad man may have a very righteous cause." 

1826, :M.rnSHALL, C. J., in Etling v. Bank, 11 Wheat. 59, 73 (action on an indorsement of 
a note as surety, against which the indorser set up a fraudulent concealment of material 
facts): "If this case depended on the deservedly high character of the individuals who 
were engaged on the part of the Bank in the transactions in which the suit originated.
if elevation above the possibility of suspieion that they could have meditated anything 
believed by themselves to be legally or morally wrong could decide it, this cause would 
not have required the great efforts that have been bestowed upon it. The names which 
appear on this record 2 can never be connected with actual fraud; nor would any difficulty 
be found in protecting them from the imputation, were it possible that it could be made. 
But judicial inquiries are into the rights of the parties; and although high and honorable 
charaeter has and ought to have great influence in weighing testimony in which that charac
ter is in any manner involv~d, yet, when the inferences from that testimony are drawn 
by others, and a Court is required to pronounce the law arising upon them, character is 
excluded from the view of the judge, and legal principles alone can be acknowledged as 
his guide." , 

• 

The meat of this reason is found in the expression of the Connecticut Court, 
that" a very bad man may have a very righteous cause." 

• The counsel in the case were Daniel Webster, Roger B. Taney. William Wirt. and 
Thomas Addis Emmet. 
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(2) But there is, additionally, a complex reason of Auxiliary Policy 
(ante, § 29a), which has been pointed out by several Courts as equally sufficient 
for exclusion: 

1820, lImmER, C. J., in Slow v. COl/Terse, 3 Conn. 345 (the plaintiff's good character not 
received to rebut a slander): "It is not only in contravention of the fundamental rule that 
evidence shall be confined to the issue, to admit such testimony; but it would be infinitely 
dangerous to the administration of justice. Instead of meeting a charge of misconduct 
by testimony evincive of not having misconducted, general character would become 
the principal evidence in most cases; and he who could throng the court with witnesses 
to establish his reputation in general would shelter himself from the wrongs he had per
petrated." 

1847, WM!DL.\W, J., in Snlets v. Plunket, 1 Strobh. 372, 375: "The evidenee tendered 
towards thig purpose [of showing the plaintiff incapable of fraud charged in a-set off], if 
it could have lnid bare the heart of the plaintiff, and ascertained really the strength of his 
moral principles, would have been highly influential. But examinations in court into general 
eharacter, according to reputation, usually distinguish only between two classes, the good 
and the bad, without wise discriminations between the infinite degrees and varieties which 
exist of either class. Of most persons there is really no general reputation as to character, 
and of some the general reputation is widcly diffcrent from the truth, which a full knowledge 
of their motives, principles, and hahits would disf'lose. Sometimes upon trials the good are 
overthrown by unexpected assault, and often the bad are burnished and strengthened by 
the relldy testimony which their influencc procures in their favor; whilst many of their 
neighbors, who think ill of them, shrink from being examined, or being examined, cannot 
say that the suspicions which they entertain, and which they feel rather than know that 
others entertain also, have b~en uttered so as to constitute a bad reputation. In investiga
tions concerning character, feeling and prejudice are more frequently exhibited than in 
inquiries upon any other subject. The numher of witnesses is often extended far beyond 
the limit which upon other topics the Court would indulge; and if there be contrariety of 
opinion, the mattrr is usually left at last ill great uncertainty. If in every case where an 
act of di~honesty is imputed, the imputation may be met by such evidence, then there are 
few cases into which such evidenr.e might not be introduced; trials would be insupportably 
tedious; and the result of a trial would as often depend upon the popularity of a party as 
upon the merits of his case. These considerations suggest the propriety of adhering closely 
to the rules which have bcen established to regulate the admission of evidence of reputation 
concerning general character." 

1864, ALDIS, J., in Wright v. McKee, 37 Vt. 163: "Many considerations concur in re
jecting such evidence in civil cases. Evidence of this character has but a remote bearing 
as proof to show that wrongful IIcts have or have not been committed; and the mind 
resorts to it for aid only when the other evidence is doubtful and nicely balanced; it may 
then perhaps suffice to turn the wavering scales; very rarely can it be of substantial use 
in getting at the truth. It is uncertain in its nature, both because the true character of a 
large portion of mankind is ascertained with difficulty; and because those who are called 
to testify arc reluctant to disparage their neighbors, especially if they arc wealthy, 
influential, popular, or even only pleasant and obliging. It is mere matter of opinion, and 
in matters of opinion men are apt to be greatly influenl'oo by prejudice, partisanship, or 
other bias, of which they are unconscious; and in cases which are not quite clear they are 
apt to agree with the first one who speaks to them on the subject or to form their opinion 
upon the opinions of others. The introduction of such evidence in civil causes wher
ever character is assailed would make trials intolerably long and tedious and greatly 
increase the expense and delay of litigation. It is a kind of evidence that is easily manu
ractured, is liable to abuse, and if in common use in the courts, as likely to mislead as to 
guide aright." 
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These two reasons combined seem to justify the fixed policy of our law in 
excluding the character of the parties to a civil cause when offered to prove 
or disprove the doing of an act.3 

J In the following cascs thc evidencc was 1861. Boatright v. Porter. 32 Ga. 130. 140 (bad 
excluded. except where otherwise stated; character of intermediate party in chain of 
the cases involving negligence. defamation. title. excluded); 1890. Tra\'elers' Ins. Co. 11. 

malpractice. and the complainant's character Sheppard. 85 Ga. 751. 766. 12 S. E. 18 (charac-
in bastardy. arc dealt with post. ~§ 65-68; terof plaintiff in insurance claim. the defendant 
certain rulings for homicide in sel/-deft71ce. alleging her husband to be still alive); 1909. 
invoh;ng the plaintiff's character. have been McClure v. State Banking Co .. 6 Ga. App. 
noted in § 63. ante; 303. 65 S. E. 33 (plea of . non est facmm' to a 
Federal: 1804. Ketland D. Bisselt. 1 Wash. C. C. note; payee's reputation for bad character 
144. semble (e\;dence of good character ex- as a forger. admitted; good opinion) ; 
eluded, because character had not been im- Idaho: Compo St. 1919. § 80·W (like Cal. 
peached); 1902. Morgan 11. Barnhill. 55 C. C. C. C. P. § ::?053) ; 
A. 1. 118 Fed. 24 (ch;1 action for homicide) ; Illinois: 1~69, Sprague 11. Craig. 51 Ill. 288, ( 
Alabama: 1837, Ward V. Herndon. 5 Port. 294 (brrach of promise of marriage; defence, i 
382.385 (false representations); 1917. Parker acts of unchastity; the plaintiff allowed to :\ 
11. Newman. 200 Ala. 103, 75 So. 479 (alien- show her good character. "for the purpose of 
ation of husband's affections; defendant's rendering it improbable that the charge is \ 
.. general character ", admitted for her) ; well-founded "); 1876. Crose v. Rutledge. 81 \ 
Alaska: Compo L. 1913, § 1503 (like Cal. Ill. 266 (crim. con.; defendant's bad character 
C. C. P. § 2053) ; for chastity. excluded) ; 
Arkansas: 1896. Powers v. Armstrong. 62 Indialla: 1832, Rogers r. Lamb. 3 Blackf. 
Ark. 267, 35 S. W. 228 (good character to rebut 155 (malicious prosecution); 18·11, Walker V. 

a charge of fraudulent purchasc) ; State ex reI. Corbin. 6 Blackf. 4 (bastardy); 
California: C. C. P. IS72. § 2053 ("evidence 1855. Church V. Drummond, 7 Blackf. 19 
of the good character of a party is not admissi- (fraudulent transfer); 1865, Cox r. Pruitt, 
ble in a civil action . . . unless the issue in- 25 Ind. 92. !H (seduction); 1877, Gebhart v. 
volves his character"); 1894, Anthony v. Burket, 57 Ind. 379. 3S5 (civil arson): 1882. 
Grand. 101 Cal. 235,237,35 Pac. 859 (battery; Haymond V. Saucer. 84 Ind. 3, 14 (similar to 
defendant's peaceable character excluded); Sprague V. Craig. Ill .• supra); IS83,Houser tl. 
1907. Van Horn V. Van Horn, 5 Cal. App. 719. State, 93 Ind. 231 (ba~t.ardy); 189S. Vansickle 
91 Pac. 250 (divorce for adultery; respondent's v. Shenk. 150 Ind. 413. 50 N. E. 381 (action 
good character not admitted. under C. C. P. to set aside fraudulent transfer; the grantor's 
§ 2053) ; reputation for honesty, excluded); 1899. 
Colorado: 1916, DeWeese v. People, 61 Colo. Hilker r. Hilker. 153 II)d. 425. 55 N. E. 81 
140, 156 Pac. 594 (\;olation of a city ordinance (divorce, alleging wife's adultery; wife's 
by fraudulently selling spoiled meat; defend- character for chastity admissible on her be-
ant's character for honesty and fair dealing. half" to disprove the acts charged ") ; 
admitted; the opinion erroneously treats the Iowa: 1881, Barton V. Thompson. 56 Ia. 571 
issue as a civil one, and also reveals mi8in- (admitted only "where intention is the point 
formation as to the modern New York doc- in issue, and the proof consists of slight circum-
trine) ; stances"; here excluded in an action for mali-

onnecticut: 1786. Woodruff V. Whittlesey, cious burning); 1886. Stone V. Ins. Co .. 68 Ia . 
Ir y 6 .62 fraudulent transfer of property); 737, 742. 28 N. W. 47 (defence of wilful burn-

1820, Stow v. Converse. 3 Conn. 345 (quoted ing, to an action for insurance-money; the 
supra) ; 1828. Humphrey D. Humphrey. 7 plaintiff's good character excluded); 1913. 
Conn. 117 (divorce for adultery); Gen. St. Phelps V. Chicago R. I. & P. R. Co .• 162 Ia. 
f91S; -§ 6014 (in bastardy proceedings, "evi- 123, 143 N. W. 853 (battery by 11 railroad con
dence of the good character of the accused for ductor on a passenger. the conductor heing de
morality and decency prior to the alleged ceased at the time of the trial; the conductor's 
commission of the offence ", is admissible. sub- character for peaceableness held not admis
ject to rebuttal); § 5467 (in proceedings for sible) ; 
disbarment, etc., of an attorney-at-law, "evi- Kansas: 1882, Simpson V. Westenberger. 28 
dence tending to show the general character. Kan. 756 (transferee in fraud of creditors); 
reputation and professional standing" is admis- 1917, Co!\;n tl. Wilson, 100 Kan. 247, 164 Pac. 
sible) ; 284 (indecent assault; defendant's reputation 
Georgia: Code 1910, § 5745, P. C. 1910, § 1019 as a "moral, chaste. and law-abiding citizen", 
(" The general character of the parties" is excluded; unsound); 
inadmissible. "unless the nature of the action Kentucky: 1892. E\'ans V. Evans, 93 Ky. 510. 
involves BUch character and renders necessary 20 S. W. 605 (divorce; .. in civil actions. evi
or proper the investigation of such conduct ") ; dence of general reputation is not admissible, 
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It is possible, however, to maintain that the rea.sons of policy should be 
yielded to in ordinary civil cases only; and that where a moral intent is marked 
except when directly in iosuc"); HlO.j. 
M . I "h II 1"0 K -.., .-;.; n' • attmg y v. :; orte. _ y. ,,_. IS" ~. ". 
215 (plea of paymcnt: the party's character 
for honesty. not admitted); 1In.'>. Lenihan v. 
Com.. Ky. • 176 S. W. 948 (disbarment; 
.. where the nature of the accusation puts in 
issue the honesty. probit~·. and good moral 
character of the accused". he may offer bis 
good character in evidence) : 
Louiaialla: 1914. Gould t·. Bebce. 134 La. 123. 
63 So. 848 (destruction of timber; defendant's 
character for honesty lind honor. excluded): 
Maine: 1829. Potter v. Webb. 6' :\Ie. 14. 16. 
1~ (good character to disprove fraud in pro
curing a decree): 1841. Low v. 1Ilitchell. 18 
Me. 372. 37-1 (ba5tard~' proceeding"); 18-19. 
Thayer v. Boyle. 30 Me. ·175. ·11';0 (tI'CSpas8): 
1877. Soule v. Bruce. 67 l\I('. 584 (trespass for 
batten') . • • 
111 assachu<;clls : 1855. Heywood I'. Reed. ·1 
Gray 574. 576. 581 (assignee in fraud of cr('d
itors); 1891. Day r. Ross. 154 "lass. 14. :!7 
N. E. 676 (good character for pcaceuhlellcFs. 
ill an action for batterr); IS!)7. Geary r. 
Stevenson. 169 Mass. 2.3. 47 N. E. 50S (th" 
plllintiff'~ character. in an action for impri50n
mcnt. inadmis.;ible. e\'ell though th('O offence 
~et UI) in justification in\'ol\'es a crime) ; 
Michigan: 1886, Fahey T. Crott~·. 63 :\Ii~h. 
383. :,9 N. W. 876 (battery: the defcl\d:\nt'~ 
good character. cxcludcd: but where .. wrong 
.\Iltention or moral turpitude" is in issup and is 
evidenced only circumstantially. character is 
admissihle); 1897. :\Iunroe v. Godkin. 111 
Mich. 183,69 X. W. 244 (assumpsit. for labor); 
1897. Kingst~n t·. n. Co .. 112 Mich. 40. 70 
N. W. 315 (personai injury); 1902, Adams r. 
Elseffer. 132 Mich. 100.92 N. \Y. 772 (assump
sit by IlIl employer against his clerk for mis
appropriating moneys; defendant's good 
character excluded); 1908. Harri,; t·. Neal. 
153 Mich. 57. 116 N. W. 535 (ci\'i! action for 
rape: the plaintiff's bad repute for chastit~·. 
excluded) ; 
}.[innc.,o/a: 1877. Sehnek t:. Hagar. 24 Minn. 
339. 344 (action by a female minor for in
decent assault; the defendant's character for 
chastity and morality. admitted in his fa\'or) : 
1900. Hein v. Holdridge. 78 Minn. 468. 81 
N. W. 522 (father's action for daughter's, 
seduction; defendant's charucter for chastity ,\ 
admitted. because the charge .. in\'oh'ed tho' 
commission of a crime by him": se~ quotation 
supra); 1919. Nickolay v. Orr. J.12 :\linn. 346. 
172 N. W. 222 (indecent assault; defendant's [ 
good moral character is admissible. hut not " 
his bad character except in rebuttal) ; , 
MW8wsippi: 1884. Leinkauf tl. Brinker. 62 
Miss. 255 (sale in fraud of creditors; the ven
dec's good character for honesty and fair 
dealing) ; 

:l-12 (seduction); IS77. Dudley 1:. McCluer. 
65 id. 2·11 (equitable proceeding t~ set aside a 
settlement obtained by fraud); 18!)!!. \'awter r.. 
Hultz. 11!! :\10. 633. 639. 20 S. W. 6S!) (action 
for death of plaintiff's husband; defendant's 
peaceable character excluded); 1915. Daven
port r. Silvery. Mo. • 178 S. W. 168 
(assault and batt('ry; plea. self-defence; 
defendant allowed to introduce Illaintiff's 
bad character for turlJUlellce) ; 
Montana: Rev. C. 1921. § 10670 (like Cal. 
C. C. P. § 2053) ; 
Xcbrn.ska: 1895. Stoppert v. Nierlc. 45 Kebr. 
105,6:3 N. W. 382 (ch'j( action for filiation of a 
bastard); 1909. Collister r. Ritzhaupt. 83 
Nebr. 79·1. 120 ~. W. -IS!) (Il1lstard~': defend
ant's character for chastit.y. excluded); 
New Hampshi,.e: 1830. Washburn 1'. Wash
burn. 5 N. U. 195 (dh'orce on the ground of the 
wife's adultery; the wife's charart('r for un
chastity): 1838. 1Iiatthews v. Huntly. 9 N. H. 
146. 148; 1S66. Boardman r. Woodman. 47 
!'o<. H. 120 Ithe ~anit\· of a testatri." \\'n.~ im-

• • 

nearh('d by showing that she had charged one 
S. \\;th fraud in a transaction and lilt' (:har
acter of S. for hon('sty was offered: excluded. 
as not allowable in a civil case to rehut a 
<'harge of fraud); 1897. Warner v. Waruer. 
69 N. H. 137.44 Atl. 908 (dh'orce for adultery; 
respondent's character as to virtue and chas
tity. admissible in trial Court's discretion); 
Xew Jer$Cll: 1912. Rittenhofer r. Cutter. 
1'\:3 X .. r. L. 61:J. 8~ Atl. 87:J (battery in an arrest 
for a tre~llass; the defendant's peaceful and 
law-abiding disposition. excluded. no immoral 
or malicious moth'e being in issue) ; 
,Yew l-'ork: (sec the citations supra. note 1); 
,Yor/I. Carolina: 1840. McRen r. Lilly; Ired. 
lIS (seduction; the defendant's general 
character as a "modest and retiring man". 
excluded.); 18-18. Beal v. Robeson. 8 Ired. 
276 (malicious prosecution; the dl!fendant had 
llro.'lecutt'd for robbery: the plaintiff offered 
evidence :hat the dcfend.mt had merely faUen 
while drul'.k; th(" defendant's /!:eneral character 
for 80hrie '.~'. l'xduded); 1~55. Bottoms 1:. 

Kent. 3 Jp:.es L. 154 (the propounder I)f a will. 
alle/!:(' .... by the e'.l\'eator t~ bave procured it 
by threats. not allowed to 8how his .. easy. 
quiet temper and facile dispositi,)Il"); 1898. 
Marcom v. Adams. 122 N. C. 222. 29 S. E. 
:l33 (land ~old; defendant's had character. 
excluded); H122. McKay's Will. N. C.' • 
111 S. E. 5 (contest of will. on the ground 
of undue influence: good character of caveator.; 
excluded); 1922. Merrill t'. 'few. N. C. . 
110 S. E. 850 (breach of contract of sale of 
potatoes; party's reputatirJn as to dealings 
in potatoes. excluded) : 
North Dakota: 18!19. Kinneberg t'. Kinnebcrg. 
8 N. D. 311. 79 N. W. 331 (assault \\;th intent 

Mw~ollri: 1875. McKern '0. Calvert. 59 Mo. t.o rape: defendant's character for cht15tity, 

200 



§§ 51-SO) CIVIL PARTIES §64 

and prominent in the nature of the issue, the defendant's good moral character 
should be received as in criminal cases. This view has in more modern opin-

excluded); 1914, State v. Brunette, 28 N. D. 
539, 150 N. W. 271 (bastardy proceedings; 
the defendant's character for .. chastity and 
virtue", excluded) ; 
Oklahoma: 1905, Sovereign Camp t'. Welch, 
16 Ok!. 188,83 Pac. 547 (whether the deceased 
insured, killed by E., was killed while .. in 
violation of the law" under the policy; the 
deceased's character as a peaceful law-abiding 
citizen admitted; following Scott r. Fletcher, 
Tenn., infra); 1914, Hammett r. State, 42 
Oklo 384, 141 Pac. 419 (ch'U actiCll\ for penalty 
for \;olation of liquor law; defendant's good 
character excluded) ; 
Oreoon: Laws 1920, § 865 (like Cal. C. C. P. 
§ 2053); 1890, Munkers v. Ins. Co .. 30 Or. 
21l, 46 Pat'. 850 (defence alleging a wilful 
firing by the plaintiff in an action on a policy; 
the plaintiff's character excluded) ; 
Pemlllyit'llnia: 1819, Nash r. Gilkeson, 5 
S. &: n. 352 (assnmpsit for money had and re
ceived; the defendant's good character 
excluded) ; 1819, Dietrick t·. Dietrick, 5 
S. &: n. 208 (good character to rebut a charge 
of fraud, not admissible, because .. a man 
having a good character may t'ollllllit a fraud" ; 
but here, a \\;1\ being attacked on the ground of 
fraudulent and undue influence b~' the de\·isce. 
in misrepresenting to the testator the moral 
character of the disinherited son's wife, her 
real character was allowed to be shown, as in 
issue upon the falsity of the representations) : 
1823. Anderson V. Long, lOS. & R. 55. (lO 
(deht on bond; defence. fraud: the defend
ant's good character excluded, because not put 
in issue); 1825, N\l~'Scar I'. Arnold, 13 S. &: R. 
323, 328 (sam!.! point. where the devisees had 
falsely represented their own characters); 
1854, Porter ~. Seiler. 23 Pa. 424, 429 (trespass 
for stabbing; the injury had been given while 
the plaintiff was attempting by force to get 
possession of a carriage in which the defendant 
was; the defendant's character for peaceable
ness, the plea being self-defence. was rejected; 
the doctrine that it was receivable where the 
eddence was conflicting, expressly denied): 
1855. Leckey r. Blaser, 24 Pa. ·101, 400 (breach 
of marriage-promise; plaintiff's goon "haractor 
not admitted to rebut eddence of her impropct' 
conduct) ; lSn, Battles r. Laudenslager. 
&! Pa. 446, 452 (a sharer in the fraud, not a 
party to the case); 1885, American Fire Ins. 
Co. t. Hazen. 110 Pa. 530, 537 (wilful burning 
by the insured as a defenre by the insurer; 
the insured's reputation for hOIll'sty, peace. 
and good order, excluded): 
Philippine lsi.: C. C. P. 1901, § 3-1·1 (like Cal. 
C. C. P. § 2053, improving the last three words 
to read "involved is character"): 
Patio Rico: Rev. St. &: C. 1911, § 1528 (like 
Cal C. C. P. § 205:3) : 

n. I. 343, 47 At!. 882 (assault and battery); 
Sotdh Carolina: 1825, Rhodes V. Bunch, 3 
McC. 66, semble (trespnss. with justification) ; 

. lS47. Smets J. Plunket. 1 Strobh. Eq. 372 (as
sumpsit; the defendant, in set-off, claimed 
a babnce due from sales by the plaintiff, as 
commission-agent, which he had falsely sup
pressed; the pll\intiff's good character was ex
cluded; .. in civil cases . . . e\;dence as to 
that character [of a party] cannot be offered 
to contradict an imputation of dishonesty or 
even of fraud"; quoted supra); 1901. l\Iar
shall V. Mitchell, 59 S. C. 523, 38 S. E. 158 
(ser\;ces to deceased; reputation of deceased 
for prompt payment, not udmitted to show 
payment) ; 
Tt'1lnessec: 1809. Scott V. Fletcher, 1 Overton 
488 (" in questions of tort, or quasi tort, where- ' 
the injury is doubtful. character may b~ given 
in e\"ident'c"; Powel, J.. doubted); 18iO. 
Henry V. Brown. 2 Heisk, 213 (trespass for 
killing a heifer: defendant's good character 
for honesty, admitted; since .. the charge is 
one invo!\;ng moral turpitude"; Ruan 11. 

Perry followed); 1872. Spears v. Ins. Co. 
1 Bnxt. 3iO (insurance action; defence, th 
plaintiff's arson; the plaintiff's good charncte 
for honesty, admitted): 1889, Rogers 11. 

Stokes, 8i Tenn. 215, 11 S. W. 215 (payee's 
fmud in the renewal of notes; the payee's 
good charucter for honesty. admitted): 1&90, 
McBee 11. Bowman. 89 Tenn. 140, 14 S. W 
4S1 (alleged forgery of u later will by a claim 
ant; the claimant's good character admitted) 
1902. Continental Bank r. First l\;at'l Bank 
108 Tenn. 374, OS S. W. 497 (false represent 
tions; .. the rule in Tennessee is that in case 
where a part~· is charged ,\;th a great mora 
wrong. he may introduce e·.idence of goo 
character ") ; 
Vermont: 1859. Lander V. Seaver, 32 Vt. 114 
(trespass for a beating by the defendant as 
schoolmaster; the trial court ha\;ng made 
the issue to turn on the presence of malice, the 
defendant's character as u "mild and moderate 
master" was held properly admitted for this 
purpose; but not upon the question whether a 
beating was gi\'CII); 1804, Wright V. McKee, 
a7 Vt. 161 (trover against n carrier for neg
ligently losing a package of money; the facts 
were such that if the plaintiff's version were 
true. the defendant had been guilty of em
bezzlement; the defendant's good character 
wa;, rejected as not Ildmissible in ci\;! cases; 
quoted 81lpraj; 1905. Coruth r. ,Tones, 77 Vt. 
441, GO Atl. 814 (assault and battery; de
fendant's character as a peaceable man, ex
cluded): 191G, Russ t'. Good, 90 Vt. 236, 97 
At!. 937 (assault and battery; plea, self
defence; defendant's character lIS a quarrel
som<:l man. not admitted); 1917, Sanders v. 

IU,,~.le Island: 1901, Markey r. Angel1. 22 Burnham. 91 Vt. 4S0, 100 At!. 905 (aliena-
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§64 CHARACTER AS EVIDENCE [CHAP. V 

ions seemed to gain ground, and if only it can be phrased in a definite rule 
it is worth recognizing: 4 

1900, START, C. J., in IIein v. Holdridge, 78 Minn. 468, 81 N. W. 522. "There would 
seem to be no logical reason why the same rule should not apply to civil actions in which 
the defendant is charged with a crime. . .. The rule seems to be one of practical conven
ience, for the purpose of avoiding the confusion of issucs. On principle, however, it would 
seem that there ought to be exceptions to this general rule. . .. Inasmuch as the general 
rule is not based upon any philosophical reason, but is merely one of convenience, it ought 
not to be applied to cases where justice to the defcndant rcquircs that the inconvenience 
arising from a confusion of the issnes should be disregarded, and he be permitted to gh'e 
evidence of his previous good character, or, in other words, that such evidence ought to be 
received in a civil action when it is of a character to bring it within all of the reasons for 
admitting such evidence in criminal cascs. Civil actions for an indecent assault, for seduction 
and kindred cases, are of this character; for such cases are not infrequently mere speculative 
and blackmailing schemes. The consequences to the defendant of a verdict against him ia 
such a case are most serious, for the issue as to him involves his fortune, his honor, his family. 
From the very nature of the charge, it often happens that an innocent man can only meet 
the issue by a denial of the charge, and proof of his previous good character. Ought a 
defendant in such a case to be dcprived of the right to lay before the jury evidence of his 
previous good character, because it will tend to confuse the issue, while a defendant in a case 
where the State charges him with a simple assault, invoh'ing no more serious consequences 
than the payment, perhaps, of a fine of fh'e dollars, is accorded the absolute right to give 
such evidence? . . • [But the doctrine] ought not to be extended to civil actions where the 
issue relates to a simplc assault, or to the fraud, deceit, or negligence of the defendant, 
or to similar actions, for they are not within the reasons we have suggested for the ad-

• 

mission of evidence of good charaeter in exceptional civil actions." 
1909, McClure v. Slate Banki1/g Co., 6 Ga. App. 303, 65 S. E. 33; the bank sued McClure 

on a note made payable to one Turner and indorsed by him to the bank; the defendant 
claimed that tne note was a forgery, and that Turner had committed the forgery. He offered 
to prove, in support of this contcntion, that the general reputation of Turner was very bad 
and that he bore the general reputation of having been engaged in the business of committing 
forgeries. The trial Court declined to allow the proof. POWELL, J., "The rule prevailing 
in England and in most of the American States, that evidence of character is not usually 
received when offered for the purpose of throwing light on the probability of the doing of 
a certain act by the person whose character is in question, is not of force in this state. The 
contrary doctrine has been recognized in our jurisprudence from a very early date. Fre
quently this kind of evidence has a distinct relevancy and a high degree of probati-le value, 
because it tends to make the question involved in the issue more 01' less probable in favor 
of one side of the case or the other. Even those Courts and teT.t-\\Titers who support and 
lay down the proposition that the evidence is not admissible do not put it on the ground 
that the evidence lacks relevancy or probative value, but rather rely on the ancient and well
established character of the rule itself. The Courts of this State, out of deference to the policy 
expressed in the maxim 'Let there be light', have rejected the old rule, which has long out
lived the reason from which it sprang. 

"In the case at bar the maker of the note claimed that Turner had forged his signature. 
Now, if Turner were a man of gODd character, this fact would have made the defendant's 

tion of husband's affections; act.s of into:rica
tion. etc., by defendant. excluded) ; 
Washing/on: 1903. Poler 11. Poler, 32 Wash. 
400. 73 Pac. 372 (divorce for sodomy; re
spondent's character as 11 "law-abiding and 
moral man", e:rcluded) ; 

West Virginia: 1918, 81 
W. Va. 500. 94 S. E. • 
good character for peace and quiet, admitted, 
appro~ing the text above; leading opinion 
by Ritz, J.). 

• The cases are cited SUPTII, n. 3. 
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contention very improbablp.. • . . On the other \nnd, proof that Turner was a man of 
bad character, and especially that he had the generd reputation of being a frequent and , 
notorious forger, would tend to make the defendant's contention that the signature to the .' ' 

, .' 
note was a forgery more probable." " ./ ",-, 

§ 65. Same: Character of a Defendant or a Plajntiff charged with Negn-\,. 
gence. A few Courts have shown an inclination to admit, exceptionally, the 
character of a person charged with a negligent act (cuntributory negligence, 
if a plaintiff), as throwing light on the probability of his having acted care
lessly on the occasion in question; provided that the other evidence leaves 
the matter in great doubt, or that the other evidence is purely circumstantial, 
or (as sometimes put) that there are no e~'e-witnesses testifying. The main
stay of this exceptional doctrine seems to have been the' obiter' suggestion in 
Tenney v. Tutile. l Such evidence is no doubt likely to be of som~ probative 
value in such cases, and under the above limitations is hardly contrary to 
the ordinary policy of avoiding confusion of issues (ante, § 64). As a ml\tter 
of law, however, the doctrine is maintained in a few jurisdictions only, and 
has been expressly repudiated in many.2 

§ 65. 11861, Tenney t'. Tuttle, 1 All. Mass. I'. Jones, 28 Cal. 618); 1911, Carr r. Stern, 
185 (the defendant, in action for injuries 17 Cal. App. 397, 120 Pac. 35 (defendant's 
caused by a runaway horse, left standing un- drh'cr's character for skill and efficiency, cx-
tied, 111 the strect, offcred to show" his own cluded) ; 
character as a careful, prudent, and cautious .'_. 1874, Morris tl. East Ha\·en. 41 
man ", as bcaring on the qucstion "r 1:"!hether (contributory negligcnce; plain-
he used ordinary carc on this occasion; Metcalf, tiff's character for prudcnce. shown from 
J., excluding it: .. Whcn the precise act or personal opinion, exch;ded); 1902, Mears tl. 

omission of a defendant is pro\'ed, the question R. Co., 75 Conn. 171. 52 Atl. 610 (whether a 
whether it is uetionablc negligence is to be piano was carefully moved on a rainy day; 
decided by the character of th at act or omission, .. nor did proof of the care he generally took 
and not by the character for care and caution on rainy days legitimately tend to show the 
that the defendant may sustain. If such cvi- care he actualiy took on any particular rainy 
dcnce ... is ever admissible in a case like day"; it is singular that such language can 
this, we incline to the opinion that it is only be put forth from the bench by those who in 
when the plaintiff attempts to prove the de- other relations would by their own actions 
fcndant's negligence by merely circumstantial repudiate it as illogical; this was an offer of 
c\'idence, or, perhaps, by witnesses shown to be habit) ; 
of doubtful veracity"}. Florida: 1886, Saussy I). R. Co., 22 Fla. 327, 

• ENGLAND: 1889, Stephen, J., in Brown 329 {reputation of the defendant's servant, 
v. R. C(I .. L. R. 22 Q. B. D. 393 (char3cter for who caused the harm, excluded) ; 
negli~e:.~t!, inadmissible); Idaho: 1913. De.'lbeigh r. Omgon-Washington 

!~NITED STATES: Federal: 1896, Central R. &: Nav. Co., 23 Ida. 663, 132 Pac. 112 {en
Vt. R. Co. tl. Ruggles, 21 C. C. A. 575, 75 Fed. gineer's reputation for care and prudence, 
9&;~ (:ntemperate habits of a watchman to excluded) ; 
show a specific failure of duty, excluded); IllinoUJ: 1883. Chicago, R. I. &: P. Co. v. 
1898, Harriman 11. Pullman P. C. Co .. 29 C. C. Clark, lOS Ill. II:! (a brakeman's character 
A. 194,85 Fed. 353 (employee's careful char- as to being "haLitually prudent, cautious, and 
acter, excluded); 1913, Arizona &: N. M. R. temperate ", held admissible, unless there had 
Co. v. Clark, 9th C. C. A., 207 Fed. 817, 823 been "witnesses who saw the infliction of the 
(whether plaintiff was a careful or negligent en- injury"); 1893, Toledo, St. L. &: K. C. R. Co. I). 
gineer, excluded; the opinion shows ignorance Bailey, 145 Ill. 159, 162,33 N. E. 1089 (careful 
of the different principles involved); character of plnintifI·sintestate. admitted, thero 
ArkaWlCl8: 1907. St. Louis I. 1\1. &: S. R. Co. v. being no eye-witnesses); 1898, Illinois C. R. 
Inman, 81 Ark. 591, 99 S. W. 832 (contributory Co. v. Ashline. 171 Ill. 313, 49 N. E. 521 (that 
negligence; deceased's character as a "cau- the deceased, killed by a train, "was a man of 
tious, careful, and prudent man", excluded) ; careful habits ". admissible where there are no 
California: 1893, Towle 11. P. I. Co., 98 Cal. eye-witnesses," we are inclined to think ") ; 
342, 33 Pac. 207 {careful character of deiend- 1900, Chicago &: Alton R. Co. ~. Pearson, 184 
ant's employee, excluded, distingnishing Ficken 111. 386, 56 N. E. 633 (deceased's habits of 
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The chief difficulty here is (1) to determine whether the fact offered is 
really character (Disposition) or only a Habit, i.e. of prudent or negligent 
methods. The latter should in any case be admitted; and a comparison of 
the doctrine as to Habit (post, §§ 92, 96, 97) will show how many instances 
fall close to the line. 

intemperance, excluded, where eye-witnesses 
of his conduct about the timc of injury were 
availablc); 1901, Salem v. Webster, 192 Ill. 
369,61 N. E. 323 (plaintiff's habit as to rapid 
driving, admissible only "wherc there is no 
direct testimony as to the conduct at a particu
lar timc"); 1901. Illinois C. R. Co. v. Prickett, 
210 Ill. 140. 7i N. E. 435 (engineer kiIIeu by the 
explosion of his locomotive boiler; there being 
no cye-witness of his conduct, his charactcr, 
for carefulness was ndmi ttcd); 190G, Chicago 
& A. R. Co. v. Wilson, 225 Ill. 50, 80 N. E. 
56 (death on a railroad track; 110 cyc-\\'itncss 
of the actual moment of injury having testified. 
the" carcful hahit.~ of the deceased" were ad
mitbd); 1909, Collison v. Illinois Central 
R. Co., 239 III. 532, 88 N. E. 251 (admissihlc, 
semble); 1914, Newell v. Cle"cland C. C. & 
St. L. R. Co., 261 Ill. 505. 104 N. E. 223 (where 
thcre are 110 e.ve-witnesses, thc deceased's 
habits of care, etc., arc admissihle); 1915. 
Casey v. Chicago Railways Co., 269 Ill. 386, 
lOO N. E. 984 ("habits of the deceased as to 
care", etc., may sufficc to prove the exercise 
of care); 1916, Grecne v. Fish Furniturc Co., 
272 Ill. 148, 111 N. E. 725 (rulc applied to 
admit character of an employcc in an action 
for his death caused by lack of a firc-escape, 
thcre being no eye-witnesses); 1920. Moore 
v. Bloomington D. 17. C. R. Co., 295 Ill. 63. 
128 N. E. 721 (death at a railroad crossing; 
deceased's habits of care, admitted, therc 
being no testimony of eye-witnesses); 1921, 
Petro v. Hines, 299 Ill. 236. 132 N. E. 462 
(death of II pedestrian at a railroad crossing; in 
applying the eye-witnes~ rulc. thc mere argu
mcnt that a purporting eye-witness may be 
falsifying as to his prescncc docs not authorizc 
thc rule to be applied as though therc were no 
eyc-\\'itness; deceased's habits of care, hcre 
excluded); 1921, Soucie v. Payne. 299 Ill. 552, 
132 N. E. 779 (death at a railroad crossing; 
plaintiff offered the deceased's repute for due 
carc, on thc assumption that there was no 
cye-witness; defendant tendered the train
engineer as being an eye-witncss. but plaintiff 
declined to call him, and the trial Court ad
mitted the character on thc theory that there 
appeared to havc been no cye-witness; after
wards the cngineer testified on calI of defendan t : 
and thc trial Court then struck out the evi
dence as to plaintiff's character; held, correct 
in hoth rulings; the question illustrates the 
barl"iln technicalities to which this form of rule 
leads) ; 
Indiana: 1871, Pittsburg, F. W. & C. R. Co. 
II. Ruby, 38 Ind. 295. 311. 8emble (of a railroad 

cmployec, to show negligencc at a particular 
timc. cxcludcd) : 
Iowa: 189:3, Hall t'. Rankin, 87 lB. 261, 264, 
&1 N. W. 217 (action against a druggist for 
giving poison in8tead of medicine; defendant's 
careful character, excluded); 1899, McKay v. 
Johnson, IDS lB. 610, 79 N. W. 390 (whether 
nn engine',; poor working was due to the plain
tiff's mismanugement; plaintiff's clmracter 
as a competent engincer, cxcluded; this is 
unoound) ; 
KaWl(UJ: 1890. Southern Kans. R. Co. t'. 

Robbins, 43 Kan. 145. 148 (the contributory 
negligcncc of an injurcd party; his character 
for care or the opposite, excluded; yet" cxcep
tions are madc in some cases wherc there 
arc no eye-witncsscs of thc accident, and het
ter e\'idcnce cannot be obtained"; herc 
therc wcre eye-witnesscs); 1898, Erb v. 
Popritll, 59 Kan. 264, 52 Pac. 871 (careful 
chm'actcr of the injured person, excluded); 
1911, Saunders v. Atchison T. & S. F. R. Co., 
86 Kan. 56, 119 Pac. 255 (defendant's enginccr's 
character for carefulness, not admissible as 
evidencc of bcing careful on a givcn occasioll) ; 
1913, Fikc v. Atchison T. & S. F. R. Co., 90 
Kan. 409, 133 Pac. 871 (whethcr thc deceased, 
in using the railroad crossing, "always drovc 
carefully watching for dangers"; thcrc werc 
no eye-witnesses of the deceased's conduct at 
the time of thc injury; point not dccided); 
Maine: 1852, Lawrcnce v. Mt. Vernon. 35 Me. 
100. 104 (competency of thc plaintiff's driver. 
to disprove contributory negligence, cxcluded) ; 
1880, Dunham v. Rackliff, 71 M-:.. 345. 349 
(careless character of the defendant's driver, 
as showing negligcnce at the time, excluded) ; 
1885, Chase v. "'bille Central R. Co .. 77 !lie. 
262 (deceascd's general character for carefulness, 
excluded. though there werc no eye-witnesses) ; 
Maryland: 1906, American Straw B. Co. I:. 
Smith, 94 Md. 19. 50 At!. 41·1 (defendant's 
drh'er's competence as a drh·cr. r.xcluded); 
1908, Baltimorc & O. R. Co. t'. State, 107 !lid. 
042, 09 At!. 439 (deceased's habits as a carcful 
driver, c::cluded, though there were no eye
witnesses) ; 
Iof(UJsachuscl/s: 1824, Com. ~. Worcester. 
Thacher Cr. C. 100. 102 (on a charge of vio
lating an ordinance by driving at a trot in a 
eit:,·. the defcndant's character as a careful 
drh'er was excluded, apparently because the 
carelessness of his act was immaterial); 1838, 
Adams 17. Carlislc. 21 Pick. 146 (Shaw, C. J. : 
"that thc person driving was commonly careful 
and skiUul" is admissible to show care at a 
particular time); 1855, Baldwin I). R. Co., 4 
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It is necessary also to distinguish two other questions, not always kept 
separate in diseussion: (2) whether in proving a negiigent character, specific 
former acts of ncgligence ma~' be used; this assumes the character to be admis
sible, and deals only with a mode of getting at it (post, § 199); (3) whether 
an employee's negligcllt character or his negligellt acts are admissible to charge 
the employer with the knowing retention of an incompetent employee; this 
is concerned with character as in issue, not as evidentiary to an act (post, 
§§ 80, 249, 250). 

§ 66. Same: Character of a Plaintifl in Defamation to prove his Innocence. 
When A is said by B to have been guilt~·, c.g., or murder or of forgery, and in a 
suit for defamation is met by a plea of truth, 50 that the issue is whether A 

Gray 3:~:3 (negligl'nt character of the plaintiff's 
driver. to show actual carelessness; excluded 
only when proved by reputation. but not 
when proved by one having personal knowl
edge); 1856. Robin50n v. F. & W. R. Co .• 7 
Gray 92. 95 (admissibility doubted); 1861. 
Tenney v. Tuttle. 1 All. 185 (sec citation 
supra); 1861. Gahagan v. R. Co .• 1 All. 1S7 
(keeping cl1rs improperly across the highway; 
Tenney v. Tuttle followed); 1872. McDonald 
v. Savoy, 110 1\ll1s5. 49 (a plaintiff bound to 
prove due care in driving was not allowed. 
by a majority of the Court, to show" that he 
was commonly cl1reful and skilful in driving 
his team"; following 'renney v. Tuttle); sec 
also Whitney v. Gross, Hatt r. Nay. cited po.,t. 
§ 80. not expressly dealing ~ith this q'ICstion ; 
Minnesota: 1898. Fonda 1). R. Co., 71 Minn. 
438. 74 N. W. 166 (general incompetency of 
motorman, excluded) ; 
Missouri: 189u. Culbertson v. R. Co., 140 
Mo. 35, 36 S. W. ~34 (that a switchman was 
drun k at the time of gh'ing a signal; excluded. 
because the fact of gh'illg it was undisputed, 
and the only question was hi$ negligence 
under the circum.tances) ; 
",,'ew Hampshire: 187:3. State 1'. i\I. & L. Rail
road, 52 H. N. 6549. semI/Ie (of an emp~oyee. 
to show whether he did or did not act car(·lessly. 
excluded); 191:3. Greenwood ~. Boston & M. 
R. R., 77 N. H. 101. 88 Atl. 217 (deceased's 
character for carefulness. excluded, though 
there were no e~'e-wi tnesses). 
New York: 1871, Warner 1'. R. Co., 44 N. Y. 
465. 471 (former intemperate habits of a flag
man on duty, held inadmissible to show neglect 
on the occasion in question; yet here the evi
dence of his drunkenness at the time and other 
facts affecting his conduct were full~' before 
the jury; Hunt. C .• dissenting); 
Pennsylvania: 1874, Hays v. Miller. 77 Pa. 238 
(counter-claim for injury caused by a collision 
with the plaintiff's tow-boat. while towing 
barges for the defendants; after evidence by 
the defendants teuding to show that the plain
tiff's servants carelessly caused the collision, the 
plaintiff offered to rebut by showing that the 
servants were" competent, skilful. and careful 

officers" ; held, improper; for though the 
defendants might have rested their case on 
thc plaintiff's selection of incompetent servants 
and the issue of their incompetence might thus 
have become legally material. yet here the 
only argument was from general character 
to conduct on the particular occasion: and 
this was held itr.proper: .. the jury will not 
confine the evidence of character to its true 
bearing upon the fact of negligen!!e in the 
particular case, but set it up as per se n jus
tification of the master "); 1888. Baltimore & 
O. R. Co. T. Colvin, 118 Pa. 230, 12 Atl. 337 
(a flagman's reputation. not receh'ed to show 
him careless at the time in issue) ; 
South Carolina: 1903, Hee\"es v. Southern n. 
Co., 68 S. C. 89. 46 S. E. 543 (train running 
past a signal: engineer's te~timony that he had 
never done it. excluded; improperly treated as 
a question of character); 1 !J04. Beden baugh v. 
Southern n. Co., 69 S. C. 1,48 S. E. 5a (injury 
of a person on a railroad track; the IJlaintiff's 
general intoxica ted habits excluded, there being 
direct testimony of his condition at the time; 
erroneous) ; 
Texas: 1898. !\lissouri. K. & T. R. Co. v. 
Johnson, 92 Tex. 380, 48 S. W. 568 (plain
tiff engineer's negligent habits. excluded; but 
certain exceptions are rl!cognized) ; 
Vermont: 1884, Bryant v. R Co., 50 Vt. 710, 
712 (fire set by locomotive; the sectioll-man's 
good eharacter for care and prudence. ex
cluded) ; 
Viroinia: 1913, Southern R. Co. r. Rice's 
Adm'x, 115 Va. 235. 7S S. E. 592 (that the 
engineer was a .. fast runner", ex~luded) ; 
Washinoton: 1898. Carter 1). Seattle. 19 Wash. 
597. 53 Puc. 1102 (plaintiff's character for 
sobriet~·, not admitted to negative the fact 
of intoxication. treated as a question of negli
gence); 1919, Chilberg 1). Parsons, 109 Wash. 
90, 186 Pac. 272 (automobile collision; testi
mony to the" rate of speed at which defendant 
had been accustomed to drive his car", ex
cluded) ; 

For habits of intemperance, see also poat, 
§§ 85. 96. 
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§ 66 CHARACTER AS EVIDENCE [CHAP. V 

committed the crime of murder or of arson, it is supposed by some Courts 
that A should be allowed to invoke his good character for peaceableness or 
for honesty, as bearing on the probability of his having committed the crime 
which B is trying to prove against him. There is much reason for assimilat
ing the situation to that of an accused person and taking it out of the rule 
applicable ordinarily to partie~ in civil cases, not only because the plain
tiff is repudiating an ac.;usatior. of crime, but because an unfuyorable outcome 
affects his character to ~ ;iegree equh'alent to u punishment and carries a I 

significance wholly absent after the loss of an ordinary civil suit: 

1824, Mr. Thomas Starkie, E\'idcnce, II, 305, 64a: "Whcre, indeed, the defendant 
justifies the slander which com'e~'s an imputation of dishonesty, the ca~e may admit of 
a very different consideration, fur there the party is charged with a crim!', and in such a 
case character affords just the same presumption of innocence as if the party had been 
tried for the offence." 

1853, NASH, C. J., in Sample \'. JV,IIIlIl, 1 Busbee 321 (charge of bestiality; plea of 
truth): "The nature of the crime charged upon the plaintiff is of the most odious charac
ter, the preferring of which is calculated to bar-ish thc indiddual chui'ged from the ordinary 
intercourse of his fellow men, to brand him with an offence more odious than that which 
drove Cain into the wilderness and made him a wanderer upon the face of the earth .... 
The crimc charged i5 detestablc and there is but one witness to the foul deed. In such a 
case, how can the purest man that lives shield himself from the cffects of malicc or revenge 
if not permitted to resort to such c\'idence?" 

The only answer to this argument seems to be that it puts the plaintiff in 
a position relath'ely too favorable, as against the defendant, who already 
has the burden of proving his plea of truth: 

1838, PAnKEn, C .. 1., in Matthews v. Iluntly, !) N. H. 1-16 (charge of perjury; plea of 
truth; the plaintiff's general good character was rejected; after quoting the r;;mark of 
Starkie, supra): (. A party undertaking to justify, in an action of slander, should undoubtcdly 
satisfy a jury of the fact; but he should lIot be held to make out the charge beyond all 
reasonable doubt, because the plaintiff is not on trial for the crime, and, whatever the 
verdict may be, in punishment or disahility is incurred by him. And this being so, the 
plaintiff should not be permitted to avoid the evidence offercd, in any other manner than he 
could be permitted to avoid similar evidence in any other civil suit. There is no hardship 
in this. A party may in many instances trust to his general character to exonerate him in 
public estimation from a charge or suspicion of Ijarticular misconduct; but if he brings a 
suit for the injury sustained by such charge, and the adverse party relies for justification 
upon its truth, the latter ought in justice to have that fact tried in the same way other 
facts are tried in civil cases." 

With such plausible arguments on either side, it is natural that the state of 
the law in the various jurisdictions should differ.1 

§ 66. 1 ENGLAND: 1825. Cornwall t'. Rich- admissible) ; Connecticut: 1820, Stow fl • 

ardson, 1 Ry. & Mo. 305. Abhott. C. J. (oteal- Converse. 3 Conn. 343. 8emble (to disprove a 
ing money; excluded); 1833, Powell v. Harper, charge of infidelity, the plaintiff was allowed 
5 C. & P. 589 (libel charging the plaintiff with to giv.~ evidence of his .. uniform profession. 
receh-ing stolen goods; justification; the conduct, and conversation"; but to dis-
plaintiff's" general character for honesty" was prove a charge of exacting money illegally as an 
admitted on his behalf) ; official, e\'idence of his character for honesty 

UNITZD STATES: Alabama: 1900. Hereford was rejected, as unavailable in civil cases to 
fl. Comb9, 126 Ala. 369, 28 So. 582 (perjury disprove an act); DelaVJa7'e: 1841, Parke fl. 
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§§ 51-SOl CIVIL PARTIES: DEFAMATION § 66 

There is, however, no reason why the defendant should be thus exception
all~' allowed to use the plaintiff's bad chumcier as evidence of his probable 
guilt; and it is generally agreed that this use is inadlDissible.2 

Distinguish frOID the present subject the question whether the plaintiff's 
reputation lDay be considered in mitigation of damages (post, § iO). 

§ Oi. Same: Character of Defendant in Malpractice. Where the action 
is for 1IIuipraetice of a physician or other person engaging to use skill, the de
fendant's possession of due skill is usually put inisslle under substanth'e law 

Blackiston, 3 Harringt. 373, 375, Layton, J., 
diss. (excluded); 11Idialla: 1843, McCabe D. 

Platter. 6 Black£. 405 (unchastity. excluded); 
18H. Byrket v. Monohon, 7 Ind. 84 (I>erjury; 
admitted on the theory that he could show it 
if criminally prosecuted for perjury): 1861, 
Miles v. Vanhorn. 17 Ind. 240 (unehn8tity; 
excluded. following the McCabe case); ISG7. 
Harm v. Wilson, 28 Ind. 301 (lan'eny: ex
cluded. because there was no justifieation): 
1873. Wilson v. Barnett. 4.) Ind. 16:3. 16S 
(merely establishes the doctrine that one 
justif~;ng a slanderous charge of crime mU8t 
prove it beyond a reasonable doubt. as in 
criminal cases); 1876. Downe;l' v. Dillon. 52 
Ind. 442. 452 (citing the preceding case. Ildmi!8 
the plaintiff's good character in a slander suit 
for a charge of perjury. distinguishing tha 
earlier cases on this principle); 1877. Gebhart 
v. Burket. 57 Ind. 381 (preceding ca8e ap
pro\'ed) ; Iou:a: 1887, Hanners ! .. McClelland, j 4 
Ia. :UO. 37 :-<. W. 3S0 (excludcd); ,lIaryland: 
1015. Bavingtonv. Robinson. 127l\ld.·16, 95 Atl. 
1067 (slunder by charge of stealing. with a jus
tifieation; plaintiff'~ good reputation a8 to hon
esty and integrity, admitted); Ma.,sachuscl/s: 
1827. Harding v. Brooks. 5 Piek. 244 (slander. 
charging the plaintiff as .. a liar, a knave, and 
u rasral"; justification: the plaintiff's evi
dence of good chaructcr wus received. in order 
by .. proof of the g(·neral tenor of his conduct 
and character to repel such imputations"; 
and it was apparently used to repel charges of 
specific misconduct); 1913.St~arns v. Long. 215 
l\lass. 152. 102 N. E. 326 (un eCidea; here ex
cluded, because no crime was churged. and 
because thecharacter-traitofFercd was not Mich. 
relevant); Michioan: 1918. Rowe t'.Myers. 204 
Mich. 374, 160 ~. W. 823 (slander of chastity; 
plea. truth; plaintiff's good repute for chas
tity, admitted; Kovacs v. Mayoras. 175 Mich. 
582. distinguished); New Hampshire: 1839, 
Cheslc}' v. Chesley, 10 N. H. 327, 330 (ex
cluded); 1851. Severance v. Hilton, 24 N. H. 
148 (excluded); New York: 1848, Houghtaling 
v. Kilderhousc, 1 N. Y. 530 (poisoning the de
fendant's horses; pica of truth; plaintiff's 
good character excluded); 1851, Pratt v. An
drews,4 N. Y. 496 (preceding case approved); 
Norlh Carolina: 1859. Burton D. March, 6 
Jones L. 409, 412 (larceny, excluded). 

Price 235, semble; 1825, Cornwall v. Richard
son. 1 Ry. & Mo. 305, Abbott. C. J.; 

UXITED ST.\TES: Del. IlS41. Parke v. 
Bluckiston. 3 Harringt. ai:!, an: Mass. 1834. 
Com. v. Snelling. 15 Pick. 337. :J43 (criminal 
libel; bad character of the libellee, not ad
missible to show the truth of the charge of 
gaming and drugging a horse. whether in a 
ci\'i! or in a criminal case); 18·13. Stone ... 
Barney, 7 :\Ietc. br.. 02 (it is reeeh'abl!! I!\'en 
where the defendant justifies by pleading 
truth. but is uscd solely on the question of 
dalllages, i.e. assuming that the jury find the 
words to be false, then they use the plaintiff's 
chamcter in assessing damage8. but not till 
tht:'n; .. it would be the duty of the Court to 
Ild\'i~c the jury that it could IIOt be used to 
sustain the justification. hut was properly 
introduced because both questions were before 
them, and if the justification failed, upon the 
c\'idence applicable thereto. they would con
sider the e\'idence of the character of the plain
tiff in :.J.8.se88ing dallltlgl's . . . • but for other 
purposes the e\'idence would be irrele\'nnt ") ; 
Mich. 1897, Finley 1'. Widner. 112 Mich. 230. 
70 X. W. 433; Ohio: ISal. Dewit v. Green
field, 5 Oh., Pt.!. 226 (perjury; tht:' plaintiff's 
bad character for \'cracity, excludl'd). 

COlllra: Ga. IS07. Cox v. Strickland, 101 
Ga. 482. 2S S. E. 65.5 (frequent arson; plain
tiff's bad character admissihle on plea of truth) ; 
Mich. 1802, Sanford v. Howley. 93 Mich. 110, 
.52 N. W. 1119 (perjury and lying; OIl a plea 
of truth. the plaintiff's bad reputation for 
veracity was admittcd). 

That the defendant may not here usc the 
plaintiff's bad character to show the probability 
of his ha\;ng done the things alleged in the 
slander. seems implied also in the decisions 
(posl, § 73) denying the use of such character 
on a plea of jUslifica.lion when offered in 
milioalion of damaoes: for as the objection to 
that course is merely the possible misapplica
tion of the character-e\'idence to the justifica
tion-plea (i.e. to prove the truth of the charge), 
the clear implication is that such an application 
would be inadmissible. Those, moreover. must 
be cases where the character would be usable 
evidentially to prove a specific act, for of 
course if the charge had touched the general 
character. it would have come directly in 

I ENGLAND: 1822, Jones v. Stevens, 11 issue under the justification of truth. 
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§ 67 CHARACTER AS EVIDENCE [CHAP. V 

and the pleadings, and hence lDay of course be proved on the principle of 
§§ 70-79, post. But apart from this, and assuming that the question is 
whether he did a particular act invGlving unskilful or improper methods, it 
would seem that his habitual qualities, if properly evidenced by repute or 
otherwise (post, §§ 1621, 1987), were admissible as indicating his probable 
conduct; for it is a habit and training, rather than a moral trait, that is in
voh-ed. and thus the principle of §§ 8:3, 92, 1)Ost, should control, and not the 
Character-rule. There is, however, little useful authority on the point.! 

§ tiS. (.j) Character of Third Persons (Adultery, Illegitimate's Inheritance, 
Bastard's Filiaticn, Forged W.ill, Other Persons' Crimes). Where the char
acter offered is that of a third person, not a party to the cause, the reasons of 
policy (noted allte, § 64) for exclusion seem to disappear or become inconsider
able; hence, if there is any relemocy in the fact of character, i.e, if some act 
is ill\'olved upon the probability of which a Illural trait can throw light, the 
character may well be received. On this principle it has been admitted to 
evidence the illegitimacy of one claiming ao inheritance, l to evidence tl'e 
adultery of a co-respondent in divorce or other third person,2 and to show a 

§ 67. 1 Cal. 11102. Baker v. Borello, 136 LeMarchant's Gardner Peerage Case. 458; 
Cwo HiD. ()8 Pac. 591 (rcputed skill of II 1'1::,- IS56. Legge V. Edmond~. 26 L. J. Ch. 125, 1:35 
~ician, admitted, as invo!\'cd in the plaintiff's (lcgitimacy I1ti affecting title); 1904, Ken-
duty to employ a reputable physician to attend nington r. Catoe. GS S. C. 370,47 S. E. 719 (title 
to hia injury) ; Conn. 1812, Grannis V. Branden. depending on lcgilim:lcy of a son born ele\"(m 
5 Day 21jO, 271 (maillractice by a surgeon munths aftcr mrlrriage; character of the 
and midwife; after e\'idcnce by_ the defend- mother for chastity about the time of gcstation, 
ant of his professional skill and cb;lracter. but not otherwise, admitted against the son). 
tbe plaintiff was allowcd to ~huw that the Cantril. as to particular a('ta: 1903. State 
defendant was without proper training. hav- r. Hendrick. 70 N .. 1. L. 41. 56 Atl. 247 (con-
ing formerly becn a dancing-ruaster, etc.; fol- 8piracy between two ffiC'n and a W(lman to 
lo\\;ng the analog;.· o( the rule in ('rimillw obtain an inheritance from B. by fraudulently 
cases); N. C. 1824, Jeffries V. Harris. 3 Hawks pretending a marriage between B. and the 
105 (assumpsit (or services as a physician; the woman and producing a child as B.'s heir; 
plaintiff':! poor character as a physician ex- acts of criminal intimacy bctwccn thc woman 
eluded, bccause "not put in is.lle by the and certain third per8'lnS. exeluded. as against 
nature of this action ,.; aliter, semble. if the the two men; ('rroncolIs; this wa~ good e\"i-
plaintiff had represented himself n.s of a ccrtain dencc of her likelihood to defraud in the manner 
grade of skill); Pa. 1845. Mertz I'. Detweiler. :Illcged. and WB.'l also admissible under the 
8 W. & S. 376, 378 (action for malpractice; principlc of § 13:J. post). 
the defendant's evidence as to his skill and Compare the cit.'ltions post, § 134 (adultery 
character as a surgeon, held "irrele\'ant"; as e\;dence of illcoitimacy). 
"it may he said that his general qualifi~ntion8 2 A/a.: 1860. Blackman r. State, 36 Ala. 
might serve to shed light on the prnpril,ty of 295, 297 (adultcry with a woman M.; the 
his practice in this particular installC"C'. hut it is reputation of ;'II. for unchastity. admitted 
light which would be lc~s likely to lead to n as corroborati\'e e\'idence); Ark. 1918, 1\·lc-
sound conclusion than to lead astray"). Donald V. Louthen. 136 Ark. 338. 206 S. W. 

Distinguish the usc of particular act., 0/ 674; Ga. 1906. Sutton V. State. 124 Ga. 815, 
incompetency (post, §§ 202. 208). 53 S. E. 381 (fornication with A.; rcputation 

The fo!lo\\;ng statute belonl(B here; Conn. of A. as a prostitute. and of her house as a 
Gen. St. 1918, § 5467 (" general cbaract£'r. bawdy-house. admitted); Mas~.1868. Clement 
r,·putation. and professiolldl standin!;" of an v. Kimball, 98 !\lass. 535 (action for boarding 
attorney to be admissible In a proceeding for the defendant's wife; defence, scparation and 
his removal, etc.). adultery; the bad reputation of chastity of 

§ 68. 11732. Pendrell v. Pendrell, 2 Stra. men who visited the wife while so sepllrnted, 
925 (issue to try heirship; the defendant was excluded. because no other c\;dence of adulter~' 
allowed" t<l pro~'e the mother to bc a woman of was offered as a foundation; but" such testi-
ill-fllme ". as tending to show the plaintiff a has- mony orten becomes competent when there is 
turd); 1810, Banbury Peerage Case, in App. to other evidence in the case to show relations 
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§§ 51-SO] CIVIL PARTIES; THIRD PERSONS § 68 

different parentage for a bastard in filiation proceedings; 3 and the principle 
may equally apply (subject to the limitations of §§ 139-142, post) to evidence 
the commission of any crime by a third person, particularly the forging or coerc
ing of a will or deed,4 and in sundry other situations.5 

of an equivocal character"); 1880, Com. v. woman's repute for unchastity about the 
Gray, 129 Mass. 476 (on a charge of adultery time of begetting, excluded). 
against a husband, after showing suspicious Compare the citations in § 133, 1308/ (actB 
association with a woman, the character of the of unchae.tity, on an issue of bastardy, etc.). 
woman as a prostitute or the contrary may be 4 Accard: 1916, Hurst r. Evans, 1 Ie B. 352 
shown) ; Mich. 1877, Marblcv.Marblc, 36 Mich. (insurance against burglary; whether the 
386 (di\'orce for adultery; "reputatiou", of an robbery of the insured's safe was committed 
unspecified sort, admissible as "subsidiary" evi- with the complicity of M. his employee; M.'s 
denee; Clement T. Kimball approved); 1'1. association" with notorious and highly skilled 
1913, State v. Nieburg. 86 Vt. 39:!. 8.5 Atl. 769 safe-breakers", admitted); 1906, Ford t·. Ford, 
(adultery with X; X's unchaste repute, ad- 27 D. C. App. 401, 411 (good repute of a notary 
mitted); 1913, State r. Snyder, 96 Vt. 4·19, 8.5 certifying to nn acknowledgment alleged to 
At!. 984 (same). be false); 1900, Hann:lh t. Andcr~on, 125 Ga. 

Contra: 1920, Kelley I'. State. 146 Ark . .509, 407, 54 S. E. 131 (cavcutors alleged fraud and 
226 S. W. 137 (murder of Q .. for h:wing iIIiPit threats by the propounder of a will; his good 
relations with defendant' .. wife; the prosecu- character admitted); 1918, State t·. Johnson, 
tion disputing O's misconduct, evidence of 24~. M. 11, 172 Pac. 189 (murder of H.; plea, 
O's reputed character for morality was not that H. had insulted defendant's \\ife; de-
udmitted for the State; .. the manifest IJllrpose eeased's general reputation for moralitv and 

• 
was to lead the jury to believe that ... it wa.. decency, admitted; but the opinion erroneously 
not probuble that he would have been guilty of invokes the rule of § 63 ante); 1820. Howt's 
adultery"; quite so; the logic of some courts, Adm'r v. Kile's Adm'r. Gilmer. Va. 202 (as part 
when they exclude e\;dence just because it of the evidence to show that a third person had 
would be probative. is indeed amusinl!, " or forged the instrument sued on, e\;denee of the 
will in some future generation be so este~mcd) ; person's ., infamous charucter" held admissible; 
1907, Van Horn v. Van Horn. 5 Cal. AIJ)). i19, hut this ruling was mude before the modern 
91 Pac. 250 (divorce for adultery; respondent's d'Jrtrine was s~t1ed); 1903. Ward v. Brown, 
good rharactcr, not admitted under C. C. P. 53 W. Va. 22i, 44 S. E. 488 (undue influence; 
§ 2053); 1901, Guinn 1'. State,' ' TelC. Cr. , good character of deceased attorney preparing 
6.5 S. W. 3i6 (adultery; character of the third tIl(.' \\;11, admitted, as all exception to the general 
person, excluded). rule). 

Some of the <,uses cited under § 228, n. 6, post Contra: 1905. West r. Houston Oil Co .. 130 
(in.,anily e\'idenced by conduct), belong here Fed. 343, 348, C. C. A. (alleged forgery of a 
also. perhaps. certificate of acknowledgment; the notary's 

The follo\\;ng ruling is uniquely astonish- rcputation as a forger, excluded; unsound); 
ing: 1918, Reed v. State, 98 Oh. 279, 120 X. E. 1910, Quinalty v. Temple. 5th C. C. A., 176 Fed. 
701 (attempted burglary; to show other 67 (title to lund; the plaintiff's title turned on 
intent, viz. to ,,;sit the complaining witness whether Q. died seised; defendant trac~d title 
illicitly, the defendant introduced evidcnce of through a deed of 1837 from F., citing a deed 
her implied invitation to him; in rebuttal, the to him from Q., but no deed from Q. to F. was 
prosecution offered the \\;tncss' general rep- found; the recital in F.'s deed being admitted 
utntion for chastity; held improperly ad- in evidence, the defendant offered to show 
mitted, because the evidence "in no wise (1) F.'scharacterforhonesty, and (2) Q,'schar-
assailed the community reputation of the aeter as a spendthrift, to evidence the probable 
pro"ecuting witness", and judgment reversed deed from Q. to F., and the correctness of F,'s 
soil lyon this account; alas, for the protection recital; excluded; reason, the old starched 
of .>irtuous women's characters in this State and stilted doctrines about character-c\idence; 
urder such a decision !). one of them became here particularly lUdicrous, 

• 1811, Fall v. Overseers, 3 Munf. 495. 497. \;z. that charaeter-evidence "would greatly 
502,505 (cl)mplainantin bastardY prosecution; increase the exp"nse and delay of litigation", 
the woman's bad character for virtue ndmitted, for here the Court ordered the whole pack 
apparently to prove the probability of another's of card!' to be dealt over again by ordering a. 
parentage). The following case could ha\'e new trial solely forthiserror, and thus "greatly 
beer. d~cided on this principlc: 1855. Zitzer v. increased the expense and delay of litigation", 
Merkel, 24 Pa. 408 (seduction; the daughter's by years of time and bags of money, to punish 
good character for ehastit).>· not admitted to the defendant for wasting one hour at the 
disprove specific unchastities alleged bv the original trial; the case was one of the reall)' 
defendant). Contra: 1904, People v. Wilson. obvious opportunities for breaking through a 
136 Mich. 298. 99 N. W. 6 (bastardy: the rule of thumb and letting in the evidence; it 
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§ 68a CHARACTER AS EVIDENCE [CHAP. V 

§ 68 a (6) Character of Anjmals, The character or disposition of an ani
mal is no less relevant than that of a human being, as indicating his probable 
conduct on a particular occasion, and it is open to none of the objections of 
auxiliary poEcy (ante, §§ 57, 64) which affect the use of a party's character. 
It is therefore commonly conceded to be admissible. l The hesitation some
times observed in the rulings has been due to the time at which the disposition 
is predicated in the offer; but here, as with human character (ante, § 60), 
the existence of a trait at a given time is evidence that it existed also for a 
reasonable time before and afterwards, and within liberal limits should there
fore be received.2 

3. Character as evidentiary for Other PIJI poses 

§ 69. Character as evidencing a Third Person's Belief, Knowledge, or Mo
tive. The evidentiary uses of Character just examined have the purpose in 
ee.ch case of indicating the likelihood that the person to whom the character 
is attributed did or did not do an act alleged. But a person's character may 

was pre~iscly the kind where common sense 
would welcome the e\'idence); 1903, McElroy 
v. Phink. 97 Tex. 147. 76 S. W. 753; 77 S_ W. 
1025 (character for integrity of a deceased 
third person. said to have dcstroycd improperly 
a lost wiIJ, excluded). 

Compare the rule for -impraching the char~ 
acter of an attesting witllr.~s (l'ost, § ISH), for 
skiU of a draftsman of a document (posl, § 57), 
for corroboraling a witness (post, § 1106), 
for character n5 a molil'e for murder (posl. § :l90, 
n. 1); and some of the ca~es anle, § fH, n_ 3. 

6 The following rulings seem sound: 
1903, Burnett v. People, 204 III. 208, 68 N. E. 
505 (murder by persuading the deceased woman 
to a joint suicide; the deceased's good char
acter for chastity, held inadmissible); 1902, 
Stnte I'. Chanute, 65 Kan. 682, 70 Pac. 870 
(illegal sale of liquor; that the buyer, who did 
not testify, was a "spotter", inducing sales 
for the purpose of prosecution, excluded). 
1905, Toliver v. State, 142 Ala. 3, 38 So. SOl 
(robbery; character of R., with whom de
fendant was at the time, excluded). 

The character of an accomplice or co-con
spirator is hardly to be deemed relevant, except 
for or against himself when tried jointly: 1907, 
Schultz v. State, 13:3 Wis. 215, 113 N. W. 4l!8 
(bribery; good character of an alleged co
conspirator, excluded). 

§ Ua. '1878, Maggi v. Cutts, 123 Mass. 535 
(viciousness of Ii horse); 1897, Broderick v. 
Higginson, 169 Mass. 482, 48 N. E. 269 (habit 
of a dog to attack passing teams, admissible to 
show that he did it on a particular occasion). 

Contra, 1868, East Kingston v. "'1'owle, 48 
N. R. 57, 65 (the bad character of the defend
ant's dog as to sheep-killing, not admitted to 
evidence that he had kilJed particular sheep; 
Doe, J., dissenting; this would probably not 

be followed in the same Court to-day); 1896, 
Kelly v. Alderson, 19 R. J. 544, 37 Atl. 12 
(a dog's eharacter for peaceableness not ad
mitted to show that the dog probably did not 
bite tiIl assaulted; "this would set up the 
character of the dog ugninst the pluintiff's 
oath", an amusing piece of judicial rea
soning). 

2 HlOO, Walrod v. Webster Co., 110 Ia. 349. 
81 ~. W.598 (of horses after an accident. ad
mitted) ; 1861-, Chamberlain v. Enfield, 43 N. H. 
356, :mo (his disposition for skittishness six or 
eight months after an accident, admitted, since 
"it may be safely lnid down as a general rule 
(having its exceptions. no doubt) that neither 
horses nor men entirely change their characters, 
their habits, or their manners, in that space of 
time ") ; 1865, Whittier v. Franklin, 46 N. H. 23, 
26; 1898, Stone v. Langworthy, 20 R. I. 602, 
40 At!. 832 (character of u horse Rubscquent to 
an accident, excluded us of "slight practical 
value "); IS88, Turnpike Co. v. Hearn, 87 
Tenn. 291, 10 S. W. 510 (whether a horse was 
unmanagenble; his disposition before and after 
the accident admitted); 1898, Doyer 'V. 

Winchester, 70 Vt. 418, 41 At!. 445 (sheep-kill
ing; dog's character sinee the time, admissible). 

Distinguish the proof of an animal's char
acter when in issue: 1901, Willet 11. Goetz, 125 
Mich. 581, 84 N. W. 1071 (dog; here his good 
chnracter was excluded, hecause the' scienter' 
hnd been clearly shown otherwise by vicious 
acts); 1898, Citizens' R. T. Co. '0. Dew, 100 
Tenn. 317, 45 S. W. 790 (ancestry of a dog, 
admitted to show his value). 

Distinguish also the use of particular in
stances of conduct I.; evidcllCe the animal's char
acler (post, § 201), and also to evidence the 
owner's koowledue of that character (post, I 251). 
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also have other evidentiary uses; and it is worth while here to point out the 
principles which they involve: 

(1) Character as affecting another Person's &lief or Reasonable Grounds for 
Belief. There are several situations of this kind. Usually the character 
will be relevant only so far as attended with a reputation; for by means of 
the reputation the other person's belief or knowledge is best shown: 

(a) Character of a deceased person, as indicating a defendant's apprehen
sion of aggression from the deceased (lJost, § 246) ; 

(b) Character of an arrested person, as indicating another person's reason
able ground for believing a charge of crime and for causing his arrest (post, 
§ 258); 

(c) Character of an employee, as indicating his emplo~;er's knowledge of 
his incompetence (post, § 249). 

(2) Character as i·/U[icatillg a Motive; this is an occasional use havingvari
ous aspects (post, § 389). 

4. Character as an Issue in the Case 
• 

§ 70. (1) Plaintifl's Reputed Bad Character as mitigating Damages for 
Defamation. 'Vhere A sues B for defamation, and the !S5Ue is as to the proper 
amount of compensation, the question arises whether it is fair to measure 
his compensation by the quality of his original actual standing in the com
munity, and, in particular, whether the fact that he had little or no reputation 
to lose may be considered as good reason for diminishing the damages accord
ingly. This question, it will be seen, is not one of the law of E\'idence, i.e. 
character or reputation for character is not offered as having probative value 
to evidence the probability of something else. A principle of the law of Dam
ages is involved, i.e. whether compensation shall be regulated according to a 
certain fact, namely, quality of reputation; if ~'es, reputation becomes ma
terial; if no, reputation is immaterial, and will not be considered. It must 
also be noticed that we are no longer dealing with actual character, but with 
reputed character; and, furthermore, that this reputation is not offered evi
dentially (ante, § 52), but as an element brought into issue by the law of the 
case. The propriety of considering this element in fixing compensation must 
here be considered (though it is no question of E"idence), lor the purpose of 
distinguishing those precedents which involve it from those which involve 
genuinely a question of Evidence. 

(1) Whether in an action for defamation the defendant may use the plain
tiff's poor reputation (or lack of reputation) to mitigale the damages has been 
one of the most controverted questions in the whole law. The arguments 
on each side are so strong, and the balance of convenience is so clear, accord
ing to the point of view taken, that it is no wonder that Courts have taken 
radically opposite views. The argument in favor of considering reputation 
has been thus exprl~ssed: 

• 
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1818. Mr. Holt, note in Holt's No P. 308: "The ground of the action on the case for 
a libel is the 'quantum' of injurious damage which the person libelled either has or may be 
presumed to have sustained from the libellous matter. . .. [Thus] the reputation can 
not be said to be injured where it was before destroyed. The plaintiff has previously 
extinguished his own character. He has, therefore, no basis for an action to recover com
pensation for the loss of ,~haracter and its consequential damage. The law considers him 
as bringing an action of dam"b~ try a thing which does not exist." 

1882, CAVE, J., in Scott v. Sampson, L. H. 8 Q. B. D. 401: "Speaking generally, the 
law recognizes in every man a right to have the estimation in which he stands in the opin
ion of others unaffected hy false statements to his discredit. and if such false statements 
are made without lawful excuse, and damage results to the person of whom they arc made, 
he has a right of action. The damage, however, which he has sustained must depend 
almost entirely on the estimation in which he was previously held. He complains of an 
injury to his reputation, and seeks to recover damages for that injury; and it seems most 
material that the jury who have to award those damages should know, jf the fact is so, 
that he is a man of no reputation. 'To deny this would', as is observed in Starkie on Evi
dence, 'be to deride that a man of the worst character is entitled to the same measure of 
damages \\ith one of unsullied and unblemished reputation. A reputed thief would be 
placed on the same footing with the most honorable merchant, a virtuous woman with the 
most abandoned prostitute. '1'0 enable the jury to estinlate the probable quantity of injury 
sustained, a knowledge of the party's previous character is not only material but seems to be 
absolutely essential.' It is said that the admission of such evidence will be a hnrdship upon 
the plaintiff, who may not be prepared to rebut it; and under the former practice, where the 
damages could not be pleaded to, and general evidence of bad character was allowed to be 
given under a plea of lIot guilty, there was something in this objection, which, however, is re
moved under the present system of pleading, which requires that all material fncts shall be 
pleaded; and a plaintiff who has notice that general evidence of bad character \\ill be adduced 
against him, can have no difficulty whatever, if he is a man of good character; in coming 
prepared "ith friends who have known him to prove that his reputation has been good." 

1818.1820, NOTT, J., in Buford v . .M'Luny, 1 Nott & M. 269, Sawyer v. Eifert, 2 id. 515: 
"In every action at law the object is to recover reparation for some injury sustained. And 
where the injury is to property, the value of the article is the principal object of inquiry. 
And I can see no good reason why the value of character may not be investigated as well 
as that of any other commodity, when the reparation of character is the object of this suit. 
. .. It is said it would be taking a person by surprise thus to permit an inquiry into his 
character. But if the character of a witness, who is called upon in Court and compelled 
to give evidence without any previous notice, is not shielded from such an attack, how much 
less ought a party who has voluntarily brought his character into Court claim such an 
exemption? He commences with stating that he is a person of good name, fame, and reputa
tion, and he ought to be always prepared to defend his allegation. A person is presumed to 
be always prepared to defend his general rnaracter, if he has a good one; if he has not, it 
.ought to be exposed. . .. I hold that a woman ought not to be taken from the stews 
and brothels of a town, to be placed alongside of the most respectable ladies who equally 
adorn our drawing-rooms and our churches; nor that the high priest of vice and corruption 
should be ranked ",ith the pjous priest of the parish or the respectable bishop of the diocese. 
Where 1\ person's character is such that he cannot safely trust it to a court and jury, 
slander can do him but little injury; and a person who is neither ashamed nor afraid to 
expose his character to the eye of the public ought not to be permitted to shelter it under 
the forms of law from the eye of a jury." 

The meat of this argument is that a person should not be paid for the loss 
of that which he never had. The opposing argument lays stress on the abuses 
to which the use of such evidence is open: 
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1822, Jonea v. SteveTUJ, 11 Price 235, 256,269, slander, charging the plaintiff with being 
a disreputable and unprofessional attorney; testimony to his gener~l bad character and 
reputation as an attorney was held inadmissible under the general bsue; GRAHAM, B. : 
"There is a full concurrence of opinion amongst the whole Court tha\' such general evi
dence of bad character is not admissible, . . . and that principally on the grounds that a 
party can not be expected to be prepared to rebut it, and that, if it were to be received. 
any man might fall a victim to a combination made to ruin his reputation and good name. 
even by mcans of the vcry action which he should bring to free himself from the effeets of 
malicious slander." GARROW, B.: "If ever it should [become tlle law that such evidence 
should be admissible), the libeller will bccome a much more general character than we find 
him now; for he will derive protection and impunity from the apprehension and dread, witll 
which the object of his malice would naturally be possessed, of resorting for redress to 
courts of justice to vindicate his name, where it would be permitted to the defendant to 
bring forward testimony of general had character which from its nature it would be im
possible to disprove; whereby they in effect become the means of putting the libels of 
which they complain on the records of the courts of giving a wider circulation to the calunl
nies con tained in them." 

1806, LIVlNGS1'ON, J., in Foot v. Tracy, 1 Johns. 46 : "I am now satisfied that mare mischief 
will follow from an adoption of !;uch a rule than by excluding the investigation altogether, 
except when presented a.q a complete justification in the form of a special plea. . •. It i5 
answered that a person of bad fame has no right to bring a suit, or, if he does, that hecllnnot ex
pect the same com~nsation as those who have a character to lose. But no one, however low' 
a man's reputation be, has a right to publish slanders of him, or to charge him ",;th crimes of 
which he is innocent. If he confines himself to the truth. he can plead it; but if he ",;1\ 
deal in general invective, or indulge his wit and venom by travelling out of the record, he 
must abide by the consequence. Nothing is better settled than that the truth of a libel 
or of slunder cannot be relied on, in justification, unless pleaded. What is not permitted. 
then directly, ought not to be tolerated in any other way. . .. [This result] will only 
impose on those who choose to publish their animadversions on the crimes or failings of 
others, which occupy so great a portion of our public papers, the task of proving by par
ticlLlar facts the truth of what they assert. Nor is there any hardship in this. Those 
who sport ",;th the feelings of others, under the professions of zeal for the public good, on 
no other basis than that of common fame, which is not always an infallible guide, cannot 
complain if courts require from them, on these as on most other occasions, some better 
proof of their calumnies than general opinion. If every man who does not enjoy an unblem
ished reputation, or has the misfortune to be disesteemed by his neighbors, were fair 
game, in a country where fue liberty of the press is so much perverted and abused, fe'v 
indecd would escape." 

1818, CHEVES, J., dissenting, in Buford v.lrf'Lllny, 1 Nott & 1\1. 212: "1. It is alleged 
that the pleadings put the character of the plaintiff in issue. Now it is not true, in point 
of law, that the character of fue plaintiff is put in issue ... [since a plea denying the 

. allegation would be demurrable]. 2. But it is said that the foundation of the damages 
given in actions of slander is the actual injury suffered by the plaintiff in his character. 
This is not true; it is upon the presumption of loss (little more than a legal fiction), and 
not upon the actual loss, that actions of slander are principally founded. . .. Are not the 
heaviest damages given when the slander is uttered against unsullied and impregnable char
acter, where the malice of the calumniator has been shot 'like a pointless arrow from a 
broken bow'? To the tottering and questionable character, the shafts of the slanderer 
are fatal and ruinous, . . • in such cases we know that the damages are usually nominal, 
though the injury is immeasurable and intolerable. Is it not, then, amusing ourselves 
with a phantom. when we suppose that the actual loss sustained by the sufferer i" the real 
foundation of damages in actions of slander? There must be other and higher principles 
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on which they are founded. h it not obvious that the Coundation of these damages is to be 
discovered in the general sanctity of character, which is considered as a shield, not against 
irreparable injury onl~', but against every possihle assault upon the hallowed blessing of 
a good name? Even the wicked and the worthless are allowed this protection, as the 
infidel was once permitted to cntcr the Christian sanctuary. . .. Ought [the defendantJ 
not to be subjected to heavier penalties for thus oppressing the fallen, perhaps the broken
hearted and repentant and reforming offender, than if he had, with equal malice but '\\;th 
less meanness, attacked the highest and most irreproachable man in the community? I 
should say he ought. [3.J But if the admission of this evidence were clear, according 
to analogy and theory, it ought to be rejected in practice from its immateriality to a fair 
defence, and from the abuses of whieh it will be susceptible. It is immaterial, because, 
as far as such a cause should operate, it has its full influence (and too much) through the 
knowledge of the jury ... , It is susceptible to the greatest abuse~. The person, not of 
unblernislwd reputation, must sufTer every calumny that the tongue can utter, in silence; 
for if he seck redress against any specific slander, he must suffer the defects of his char
acter to he cxhibited and proclaimed in a court of justice by as many witnesses as the fears 
or malice of the defendant lIlay choose to call. A man laboring under a neighborhood 
calumny, though perfectly innocent, must be the victim of c\'cry specific slander that may 
be uttered against him. He dare not enter the portals of a court of justice, or he will be 
doomed to eternal infamy by a thousand tongues." 

§ 71. Same: the Question as affected by the Pleadings. The state of the 
pleadings may affect the situation radically, by giving opportunity for differ
ent issues and policies. There arc four conceivable cases: 
(a) General issue pleluled; the amount of damages being customarily herein 
issuable, the plaintifi"s bad repute is offered in mitigation; 
(b) .Tustijication of truth pleaded; the defamatory charge spec-ific (e.g. "A 
stole a horse from B "); the plaintiff's bad character offered to show the 
probabitity of the theft; 
(c) Justification pleaded; the charge specific; the plaintiff's bad repute 
offered in mitigation of damages, anticipating a possible finding against the 
defendant on the plea; 
Cd) Justification pleaded; the charge general (e.g. "A is a thief "); the plain
tiff's bad reputed character offered as involved in the plea. 

(a) This is the ordinary case, raising the general question; the passages 
quoted in the preceding section deal with this case. It is the most favorable 
for the defendant, for here his claim is not affected by any possible impro
priety of pleading, except the supposed argument of surprise, discussed above 
by the judges. 

(b) This is a purely evidentiary use of character, and has been already 
elsewhere examined (ante, § 66). 

(c) Here the question is (1) whether as a matter of pleading the issue of 
damages can properly be raised under a plea of justification, and (2), even if 
it is theoretically possible, whether it is not practically better to exclude the 
element of repute, because of the probable abuse of the opportunity by those 
who would make no real attempt to prove truth but would simply abuse the 
plaintiff's reputed character, and because a mere direction to the jury not to 
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consider such character except in mitigation of damages would hardly be 
sufficient to keep them from letting it affect their verdict on the plea of truth. l 

(d) Here, since the defamatory charge is general, and the reputed character 
is offered as showing the very fact in issue, the defendant seems to be safe; 
yet it is sometimes argued that, to avoid abuse of the situation and to prevent 
surprise, he can never even plead in justification the fact of general character, 
but must affirm specific acts and prO\'e them as such.2 It will be noticed 
(post, § 73) that the jurisdictions are divided as to case (a); that only the 
Courts which admit in case (a) need to discuss case (c), and here again there 
is a division; that only the Courts that exclude in case (a) are likely to care 
to raise the question of case (d), and that the result of exclusion therein is 
rarely reached. It will also be noticed that the efl'ect of excluding in both 
(a) and Cd) is practically to prevent a defendant from using the plaintiff's 
bad chara.cter at all, either in justification or in mitigation. 

§ 72. Same: Kjnd of Character, Particular or General. A furtller ques
tion that arises in those jurisdictions where the plaintifl"s bad character is 
admitted in mitigation is whether general bad character can alone be used, or 
whether bad character for the particular trait im'olvcd in the defamation can . 
alone be used. 1\1ost Courts, instead of allowing the use of either or both, 
prefer to make the use of one sort exdush·e. The argument that general 
character alone should be considered is expounded as follows: 

1847, COULTER, J., ill Steinman Y • .McWilliams, 6 Pa. St. 175: "Can evidence of separate 
and particular departments of character be la\\;ully allowed? . .. How is character esti
mated? C.ertainly by its general import. It \\ill not do to take up the Decalogue and 
inquire whether a man is generally reputed IlS addicted to fornication or adultery, to pro
fane swearing, Sabbath-breaking ... , If this mode of destroying character WIlS allowed 
in our courts, the stllnding of all men would be in peri\, We ha\'e but few Cat os among 
us; and if we had more, such individuals would hardly seek redress in our courts. But 
the law is not made for the protection of such men, but for the protection of that middle 
class alI the world over, who have a seDse of truth, honor, and virtue, and who are yet not 
above the infirmities of life; whose sensibility as to the value of character, and whose 
liability to crr, make them more susceptible of wounds from the shllft of slander. The 
thousand of wagging tongues of this world, sometimes in sport and sometimes in malice, 
make free with some depnrtment or quality of character of good men in the main; and if 
malice were allowed to seize hold of these reports nnd embody them in a court of justice 
to destroy charllcter, few men would be safe. The truth is that it is only in general character 
that a man finds his true level in society; and thllt alone ought to mark his value." 

§ 71. 1 For the best exposition of this cas",. opportunity of den:\-;ng them; for the plaintiff 
!!Ce M'Nutt v. Young. 8 Leigh 542 (1837). cannot come to the trial prepared to justify his 

2 The reasons are set forth in the following whole life"; Buller, J.: "If the plaintiff has 
leading case: 1787. J'Anson tI. Stuart. 1 T. R. been guilty of any act of swindling, the defend-
748, 752 (slander by charging the plaintiff as a ant must be tAken to know them. He could 
"notorious swindler and common informer"; not prove th(, justification, as he has pleaded it. 
Ashurst, J.: "The defendant ... when he by general evidence; but he has no justification 
took upon himself generally to justify tho unless he clln prove the special instances; and. 
charge. must be prepnred "ith the facts which knowing them. he ought to put them on the 
constitute tho charge. in order to enable him re('ord, that the plaintiff might be prepared to 
to maintain tllC plen. Then he ought to state answer them"; here the plea was held bad 00 
those facts specifically. to give the plaintiff an demurrer). 
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This argument is answered as follows, by those who claim that a reputa
tion for the particular trait involved is equally open to examination: 

.1864, STRO:-;G, J., in Conroe Y. Conroe, 47 Pa. 202: "A man may have many virtues 
and consequently a good general reputation, and yet be notorious for a single vice. If 
his virtues be called in question, it is an injury; but if only his vice be asserted, his in
jury is less ... , [The plaintiff's) averment is not that her rcputation for all the virtues 
which go to make up good character is fair, but that her reputation for chastity was sound; 
and it is that, she complains has been takcn from her. Its real value was therefore a proper 
subject of inquiry." 

The argument that the reputation for the particular trait alone should be 
considered is thus set forth: 

1871, LYON, J., in Wilson v. Noonan, 27 Wis. 614: "It is said that a person who brings 
such an action puts his rcputation in issue; but it seems to he more accuratc to say that 
he thereby puts it in issue in thc particular wherein he claims that it has been assailed. 
Human reputation is complex in its nature. Because a man has a single vice, or even 
more than a single vice, it docs not follow from that circumstance that he is totally de
praved .. " He may be an incorrigible liar, and yet strictly honest in all his dealings. 
He may be Ii great scoundrel in pecuniary matters, and yet perfectly chaste. . .. Where 
a person's character for truth and veracity is falsely assailed, and hc brings his action against 
the assailant to recover damages therefor, if his reputation for truth and veracity is good, 
on what sound principle can it be said that if such plaintiff is unchaste, or dishonest in 
business matters, or cO\'etolls, profane, or a sabbath-breaker, the damages to which he would 
otherwise be entitled shall be reduced to a nominal sum?" 

§ 73. S8111e: State of the Law in the Various Jurisdictions. l (1) So far as 
concerns the que8tion at large, as affected by the pleadings (ante, §§ 70, 71), 
it will be noticed that to-day, in case (a), the repute is in most of the juris-

§ '13. 1 ENGLANn AND CANADA: (1) Char- Sampson, L. R. 8 Q. B. D. 491; Rules of 
cuter In mitigation orilUti[zcalion: (a) England: Suprcme Court, 1883, Ordcr XXXVI. Rule 37 
The earlier rulings all inclined to admit bad (in defamation, where the truth is not plcaded. 
repute. under the general issue, in mitigation: the dcfendllnt mllY not in chief offer in mitigation 
1716, Dennis v. Pawling. Vin. Abr ... E\idonce", evidence .. as to the character of the plaintiff. 
I, b, 16 (XII, 159); 1908, Knobcll v. Fuller. without the leave of the judge," unless on 7 
peake. Add. Cas. 139, Lord Kenyon, C. J.; days' notice of particulars; quoted posl, § 209) : 
1803, R. ~. Waring. 5 Esp. 13, Lord Alvanley. Canada: Statutory rules now usually 
C. J.; 1809. Leicester e. Walter, 2 Camp. 251. admit it, subject to a notice of particulars: 
Mansfield, C. J.; 1810. Williams v. Callender. Albc)'la: Rules of Court 1914, No. 198 (like 
Holt N. P. 307, note. Lord Ellenborough, C. J. ; Onto Rule 158); B. C. Rules of Court 1912. 
1813, Anon t'. Moor, 1 M. & S. 284, K. B.; No. 461 (like Onto R. 158); Onto Rules of 
1811, Snowdon v. Smith. 1 M. & S. 286. note. Cou~t 191:3, R. 158 (whcre truth is not plcaded. 
Chambre. J .• semble: 1817, Newsam V. Carr, character is not receivable in mitigation unlcss 
2 Stark. 70, Wood B.; 1817. Mills v. Spencer. on seven days' notice of particulars): Man. 
Holt N. P. 533. Gibbs, C .. J., semble: 1822, Rev. St. 1913. C. 46. R. 485 (like Onto Rule 158) : 
Waithman v. Weaver, 11 Price 257, note, New!. Cons. St. 1916. C. 83. Ord. 32, R. 22 
Abbott, C. J., doubtful; 1824. Ellershaw II. (like Onto Rule 158. requiring two days' notice) ; 
Robinson. 2 Stark. Ev. 641, n., Holroyd, J.; N. &. Rules 1900, Ord. 34, R. 30 (like Onto 
and the SlIme opinion was indicated under the Rule 158). 
next rulings (e). refusing to receive it under a (e) Its use under 8 jwtijietUion was once 
justificl!otion. Then came a series of rulings thought improper: 1811. Snowden ~. Smith. 
excluding it: 1822, Jones V. Stevens, 11 Price M. & S. 286, note, Chambre. J.; but later thc 
235; 1859, Bracegirdle V. Bailey. 1 F. & F. rulings were all in the other direction: 18 • 
536, Byles and Willes, .JJ.: 1863, Myers II. Kirkman v. Oxley, 2 Stark. E\·. 306, k. Heath. 
Currie, 22 N. C. Q. B. 470; but the more recent J.; 1826, Mawby 11. Barber. 2 Stark. Ev. 641. e, 
opinion looks upon the earlier line as orthodox. Lord Tcntcrdcn. C. J.; 1836, Moore v. Oustler. 
and receives the evidence: 1882. Scott v. 2 Stark. Ev .• Lord Denman. C. J., and Parke, 
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dictions admitted; that only the Courts which admit in case (a) need to dis
cuss case (c), and that here again the repute is commonly admitted; that 
the question in case (d) is not likely to be raised except in the few Courts 
that exclude in case (a), although in England (a) is admitted and (d) is 
excluded. It may also be noted that the effect of excluding in both (a) and 
(d) is practically to prevent a defendant from using the plaintiff's bad repute 
at all, either in justification or in mitigation. 

B.; 1837, Hardy 1>. Alexander, 2 Stark. Ev., Sheahan v. Collins, 20 III. 328, 1905, Dowie t'. 

Coltman, J.; 1833, Powell 11. Harper, 5 C. & P. Priddle, 216 Ill. 553,75 N. E. 243 (excluded), 
590,592. Parke, B.; Mr. Starkie also approved Ir.diana: (1) (a) and (e): 1825, Henson 
these rulings, believing it sufficient for the v. Veateh, 1 Black!. 371 (left undecided); 1841, 
Court to tell the jury to apply the evidence Sanders 11. Johnson, 6 Blackf. 52 (left unde
only on the que~tion of damages. cided at least where the plea is justification) ; 

(d) The exclusion of character on a justi- 1842, Burke 11. Miller, 6 Black!. 155 (said 
fication of a general charge was supposed to o/;iler to be admissible on the general issue); 
have been settled by the follo\\;ng line of 1843, McCabe v. Platter, 6 Black!. 405 (held 
cases: 1787, J'Anson 11. Stuart, 1 T. R. 748 admissible even under a justification); 1867. 
(quoted supra, § 71); 1822. Jones v. Stevens. Bickenstaff v. Perrin. 27 Ind. 528 (admissibility 
11 Price 235. 273; 1842, Hickinbotham v. recognized). 
Leach. 10 M. & W. 361, Parke. B.; 1893. Iowa: (1) (a): 1887. Hanners 0. Me
Zierenberg v. Labouchere. 2 Q. B. 183. 186 Clelland. 74 la. 318. 322. 37 N. W. 389 (ad-
(approving J'Anson v. Stuart). mitted) ; 1921. Sclar 11. Resnick. 192 la, 669. 185 • 

(2) Kind of Character. The particular N. W. 273 (slander; plaintiff's bad character 
trait. as well as the general character. seems admitted in mitigation. regardless of malice). 
to be admissibll': 1833. Powell v. Harper. 5 Kansas: 1912. Wood v. Custer. 86 Kan. 
C. & P. 590, 592 (honesty); the exclusion of 387. 121 Pac. 355 (slander charging cattle
"particular credit" in Dennis v. Pawling, Vin. stealing; reputation also as to integrity and as 
Abr."Evidence,"I. b. 16(1716). vol. XII. 159. to being a cattle-thief. admitted). 
seems not to refer to the present subject, but Kentucky: (1) (a) admitted: 1810. Eastland 
to discrediting a witness by particular acts. v. Caldwell. 2 Bibb 21. 23; 1880. Campbell t'. 

Ul·nTED STA'I'ES: Alabama: (1) (a); ad- Bannister. 79 Ky. 209; 1896. Ratcliff 11. 
mitted; the limitation specified is intended Courier-Journal. 99 Ky. 416, 36 S. W. 177; 
to prevent the defendant's abuse of this op- (2) (b); particular trait only: Eastland 11. 
portunity by ta!:ing advantage of the destruc- Caldwell.8upra. 
tion of a reputation destroyed by himself: LouUiiana.: (1) (a) admitted: 1828. 
1834. Commons l'. Walters, 1 Port. 322. 327 Kendrick v. Kemp. 6 Mart. N. s. La. 500; 
(but not after the date of the charge); 1836. Maine: (1) (a) admitted: 1839. Smith 11. 
Waters 11. Jones. 3 Port. 442. 450; 1846, WYlilan. 16 Me. 14 (chastity); 
Bradley v. Gibson. 9 Ala. 408; 1849. Scott 11. Massach1l8elts:' (1) (a) admitted: 1810. 
McKinnish. 15 Ala. 665 (but not after the date Wolcott v. Hall. 6 Mass. 518 (parsons. C. J.: 
of the charge). "he ought not to obt.,in large damages. if his 

Arkansas: (1) (a): 1918. McDonald v. character is of little or no estimation in so
Southen. 136 Ark. 368. 206 S. W. 674 (slander; ciety") ; 1817. Ross v. Lapham. 14 Me. 279 (but 
general issue and justification; admissible, to excluding evidence of the plaintiff's being an 
mitigate damages). atheist); 1825. Bodwell f. Swan. 3 Pick. 376 

Connecticut: (1) (a) admitted: 1792. Brun- (Parker. C. J.: "To a reputation already soiled. 
son v. Lynde. 1 Root 354; Seymour 11. Menills. the injury is small"); 1834. Com. v. Snelling, 15 
Root 459; 1794. Austin v. Hanchet. 2 Root Pick. 337. ; 1843. Stone 11. Varney. 7 Mete. 
148; 1820, Stow v. Converse. 3 Conn, 346; 86; 1863. Chapman v. Ordway. 5 All. 595; 
1822. Treat ~. Browning. 4 Conn. 414; 1825, 1863. Parkhurst v. Ketchum. 6 All. 406; 187., 
Bennett v. Hyde. 6 Conn. 24. Peterson v. Morgan. 116 Mass. 350; 1875. 

Delaware: (1) (a) inconsistent rulings: Clark v. Brown.ll6 Mass. 509; 1881. 
1838. Waples v. Burton. 2 Harringt. 446 (ad- 11. Stetson. 130 Mass. 76. 78; (e) : 
missible) ; 1841. Parke 11. Blackiston, 3 Stone v. Varney. B1J.pra (quoted BUPTa. i 66); 
Harringt. 373. 375 (inadmissible. following. (2) general character and particular trait 
Jones 11. Stevens) ; (e) same condition; admitted: Clark 1>. Brown. 8upra. 
Waples v. Burton. supra: Parke 11. Blackiston. Michigan: (1) (a) admitted: 1877. Proctor 
8upra. v. Houghtaling. 37 Mich. 41. 44; 1883. 

I/liIlOUi: (1) (a) and (e) admitted: 1842, Bathrick 11. Detroit Post. 50 Mich. 629. 642 
Young v. Bennett,S III. 43. 47 (even where a (reputation before publication of the charge); 
plea of justification has been put in); 1858, 1897. Finleyv. Widner. 112 Mich. 230. 70N. W. 
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§ 73 CHARACTER m ISSUE [CRAP. V 

(2) As to the kind of repute receivable, the exclusi\'e admissibility of general 
character is no longer the law an;ywhere; the exclusive admissibility of the 
particular trait is maintained in perhaps half of the jurisdictions, and in the 
others the admissibility of both is recognized. 

433: 1897, Fowler v. Fowler, 113 Mich. 575, 295 (undecided); 1835, Henry v. Norwood, 4 
71 N. W. 1084; 1897, Georgia 1'. Bond, 114 Watts 347,350; 1847, Steinman v.l\lcWilliams. 
Mich. 196, 72 N. W. 2:J2; (2) inconsistent 6Pa. 170, 174 (admissible where a pica of not 
rulings; 188:3, Bathrick v. Post, supra (par- guilty is recorded; on a justification only, no 
ticular trait only); 1894, Thibault v. Sessions, decision given. the C:L';!! going off on another 
101 Mich. 279. 290, 59 N. W. 624 (general point); 1864, Conroe v. Conroe, 47 Pa. 198 
character only). (admi!lsible on the general issue; but ap· 

Minnesota: (1) (a): I8fl8, Simmons t·. parently not on a justification alone); 1865. 
Holster, 13 Minn. 249, 257 (not decided); Moyer v. Moyer, 4!J l'a. :no (admitted; 
1921, Nett v. Bonfig. :\1inn. ,185 N. W. nothing said as to the bearing of pleadings); 
956 (slander: denial; plaintiffs bad reputation (2) The rulings ha\'e veered entirely around, 
admissible, but not rumors of his guilt) ; originnlIy admitting general character only, 

Mississippi: (1) (0.) admitted: 1859. but now admitting only particular traits: 
Powers v. Presgro\·es. 38 Miss. 227, 241; 1833, Smith ·c. Huckecker, 4 Rawle 295 (charge 
Mis8ouri: (1) (a) admitted: 1822. Anthony v. of whoring; c\-idence of the plaintiff's reputa-
Stephens, I Mo. 254; (2) particular trait tion for thieving, excluded); 1847, St.einman v. 
only: Anthony v. Stephens, slIpra. McWilHams, 6 Pa. 170,175 (refusing to confine 

New Hampshire: (1) (a) admitted: 1833. the plaintiff to reputation for veracity only, in 
Lamos v. Snell, 6 N. H. ·ua; IS51, Severance an nction for charging perjury; o\'erruled in 
v. Hilton. 24 ~. H. 148; (2) general character effect hy the following cases, admitting pnr-
and particular trdt .. Iso: Lamos v. Snell, supra. ticular traits); 1864, Conroe v. Conroe, 47 Pa. 

New Jersey: (I) an..! (2); General had char- 19S (chastity); 1865, Moyer t·. Moyer, 49 
actor is admissible: 18,;5, Sayre t'. Sayre, 25 Pa. 210 (general character excluded, and only 
N. J. L. 235 (exlumstiVl' opinic,n by Green, the particular trait admitted: Steinman 11. 

C. J.) ; McWilliams and Conroe v. Conroe cited but 
N. Mext'co: Annot. St. 1915, § 4155 misread). 

«e) "defendant may plead both truth and South Carolt'na: (I) (a) admitted; 1818. Bu-
mitigating circumstances," "and whether he ford v. M'Luny, 1 Nott & M. 268; 1820. Sa\v-
prove the justification or not, he may give yer v. Eifert, 2 Nott & M. 511; 1833. Anon., 
mitigating circumstances in evidence "). 1. Hill S. C. 251, 253; 18.'36. Randall v. Holsen-

New York: (I) (a) admissible, since the bake, 3 Hill. 177; (2) admitting general char-
first case: 1806, Foot v. Tracy, 1 John. 46 act"r and particular traits also: 1818, Buford 
(undecided: Kent, C. J., and Thompson, J., for, v. M'Luny. 1 Nott & M. 268, 270 (it is not 
and Livingston, J., and Tompkins. J.. against allowable" for instance, where a person is 
receiving it); 1824, Paddock v. Salisbury, 2 accused of stealing. to prove by way of mitiga. 
Cow. 811; 1829, Douglass v. Tousey, 2 Wend. tion that he had committed murder or that he 
352 (sjnce .. defendants might indirectly con- was a drunkard or a gambler; but the e~;dence 
tribute to the reputation of the plaintiff's bad must go to show that his character is so bad 
character for the very purpose of reducing the that he might well be suspected of the partic-
damages in actions of slander already instituted u1ar offence charged, and could not be injured 
against them", the reputation offered cannot be by the report "). 
of the oharacter after the words were uttered) ; Texas: A peculiar rule here applies to 
1829, King I). Root, 4 Wend. 139; 1847, Hamer criminal libel for defaming a woman's cha.~tity; 
I). McFarlin, 4 Den. 509; (e) admitted: King by Penal Code 1895, § 751, Rev. P. C. 1911, 
I). Root, lI'Upra; Hamer v. McFarlin, supra § 1178, "the general reputation for chastity 
(" [The other view] assumes that the jury could of the female alleged to have been slandered 
not discriminate between the proof offered to may be inquired into"; tltis is held to mean 
I!Ustaill the justification and that which relates that on proof of the woman's bad repute for 
to the damages merely; but I think the evil chastity the defendant is entitled to acquittal: 
apprehended is more imaginary than real "). 1909, Dobbs v. State, 55 Tex. Cr. 483. 117 S. W. 

North Carolina: (1) (a) admitted: 1802. 799. 
Vick 11. Whitfield, 2 Hayw. 222; 1853, Sample Virgint'4: (1) (a) admitted: 1837, M'Nutt 
I). Wynn, Busbee 320 ; v. Young, 8 Leigh 542; 1839. Lincoln v. Chris-

Ohio: (1) (a) admitted: 1831, Dewit v. man, 10 Leigh 338, 342 (except, possibly, where 
Greenfield, 5 Oh. 225: 1846, Fisher v. Pat- the slander charges nothing affecting the moral 
terson, 14 Oh. St. 418,425. character); 1867, Adams v. Lawson, 17 Gratt. 

PenTl81/lvant'a: (1) (a) admitted. but 259, 8emble: (e) admitted: 1837. M'Nutt I). 

(b) doubtful: 1823, Anderson v. Long, 10 S. & R. Young, 8 Leigh 542 (perhaps the best single 
61, obiter; 1833, Smith 11. Ruckecker, 4 Rawle case on the Bubject): (2) admitting general 
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§ 74. Same: RUlIlors of the Crime charged, as affecting Reputation. In 
thus seeking to mitigate damages by showing the plaintiff's reputation to be 
susceptible of little or no injury, the defendant will sometimes attempt to 
attain his purpose by showing less than a total lack of reputation for general 
character or for the particular trait. If, for instance, the charge was that 
the plaintiff stole a horse, the defendant will offer to show that there was a 
prevalent rumor or a common belief that the plaintiff stole the horse; thus, 
the defendant will assert, his false charge could not have hurt the plaintiff 
by causing a belief in his guilt, because there was already a common belief in 
it, or at least a rumor of it. The argument for permitting this has never 
been better put than in the following passage: 

1860, PIGOT, C. B., dissenting, in Bell v. Parla:, 11 Ir. C. L. 413,425: "It is by putting 
extreme cases that the application of a principle can often he most dearly t!'sted; let me 
put the case that I shall now describe. Suppose this to have happened: II gentleman em
ployed in a railway-office is found in the office murdered, and circumstances of the very 
strongest suspicion attach upon one individual; the case is tried, the facts arc fully in
vestigated, the individual is acquitted; but there exists generally, in the community at 
large, a moral conviction that the party charged is guilty. . .. He ·is entitled to the 
benefit of his acquittal, and to the presumption of innocence which the law casts round 
one whose guilt has not beeu proved; no man can be justified in calling him a 'murderer', 
- nay, the general impres::;ion may, if the truth were dearly known. be unjust. But, 
rightly or "Tongly, he has lost his good name, and thcre exists a gcneral reputation that 
he was guilty of the specific offence which I have described. . . . Is it just or reasonable 
that a man so covered with the reputation of having been gUilty of an atrocious crime should 
be entitled to as large a measure of damages, for being called II murderer, as a person of 
unblemished fame, upon whose character the breath of slander had never been blown? . . . 
Suppose t,vo successive cases presented in succession to the same jury; in one, the 
alleged murderer is plaintiff, in the other, the plaintiff is a man without a stain upon 
his character; I do nut think it just or rcasonable (and I cannot think that it will 
ultimately be established as the law of Eng!and) that the same measure of damages 
should be applied to each." 

character and particular traits also: 183i. (resen;ng the question whether general char
M'Nutt v. Young, 8 Leigh 542; 1839, Lincoln acter may be shown; and intimating the nega-
11. Chrisman. 10 Leigh 3·13. tive); 1880, Maxwell ". Kennedy. 8Ul'ra (ob-

Vel mont: (1) (a) and (2): 1802. Smith 11. scure); 18S2. Campbell v. Campbell. 54 Wis. !lO, 
Shumway, 2 Tyler 74 (bad general character 97. 11 N. w. 456 (poisoning; general char
excluded). acter admissible. no distinction being made as 

West l'iroinia: (1) (a) admitted: 1869, to particular traits); 1906. Earley v. Winn. 
Shroyer v. Miller. 3 W. Va. 15S, 161. 129 Wig. 291. 209 N. W. G33 (slander that. 

WisCOMin: (1) (a) admitted, but (b) un- plaintiff whipped her mother; reputation as to 
settled: 1867. B· v. 1 ,22 Wis. 372 ill-treating her mother, admitted; the rule 
(chastity; both general issue and justifica- being that the reputation is confined to ,. the 
tion pleaded); 1871, Wilson v. Noonan. 27 Wis. fault or trait of charneter involved in the 
599, 612 (official integrity); 1880, Maxwell v. offence charged". citing some of the above CIISC!! 

Kennedy, 50 Wis. 645, 7 N. W. 657, semble as authority for this); ISii. Kimball f. Pernsn
(horse-stealing); 1898, Caudrisn v. Miller, 98 dez. 41 Wis. 329 (habit of evil conduct charged; 
Wis. 164, 73 N. W. 1004; (2) neither rule ap- single instances allowed to be pro\·ed; whether 
parently settled upon: 1860. Haskins 11. in justification only or on general issue, not 
Lumsden, 10 Wis. 359. 369 (admi~sibility of decided). 
general cbaracter doubted); 1867, B t'. Distinguish the defendant's offer of his own 
I • supra (admissibility of general bad bad repute, as indicating that his utterance was 
character a!!snmcd, for both general issue Ilnd not believed and thus did no harm: 1881, 
justification); 1871, Wilson 11. Noonan, wpra Hastings 11. Stetson, 130 Mass. 76, 78. 
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But there are grave objections to }.Iermitting such a practice, as the follow
ing passages make clear: 

1860, FITZGERALD, B., in BeU v. Parke, 11 Ir. C. L. 413, 420: "A reputation therc may 
be as to general character; and as general character is affected by a slander, it may be 
natural to show, by rumors or otherwise, what that reputation is. But there cannot, as it 
appears to me, by reputation as to the guilt of a particular offence, in the sense in which 
reputation is understood in the law of evidence." 

1882, CAVE, J., in Scott v. Sampson, L. R. 8 Q. B. D. 4(J1: "It would seem that such 
evidcnce [rumors and suspicions as to the truth of the charge made by the defendant], is 
not admissible, as only indirectly tending to affect the plaintiff's reputation. If these 
rumors and suspicions have in fact affected the plaintiff's reputation, that may be proved 
by general evidence of reputation. If they have not affected it, they are not rdevant to 
the issue. To admit evidence of rumors and suspicions is to give anyone who knows 
nothing whatever of the plaintiff, or who may even have a grudge against him, an oppor
tunity of spreading, through the means of the publicity attending judicial proceedings, 
what he may have picked from the most disreputable sources, and what no man of sense 
who knows the plaintiff's character would for a moment believe in. Unlike evidence of 
general reputation, it is particularly difficult for the plaintiff to mect and rebut such e\'i
dence; for all those who know him best can say is that they have not heard anything of 
these rumors. Moreover, it may be that it is the defendant himself who has started them"; 
a question to a witness, whether he had heard anywhere the story which was the libcl in 
question before he saw it in the defendant's journal, was excluded. 

1836, GIBSON, C. J., in Long v. Brougher, 5 Watts 440: "Surely it does not lessen the 
injury that the plaintiff's character, bleeding from a thousand wounds, has received only 
the finishing blow from the defendant. Who can say that it would not have weathered 
the storm had it not sunk at last under the accumulated weight of the defendant's '\\Tongs? 
I am unable to see the justice of estimating character by fragments, or of treating as mat
ter of extenuation the fact that the injured party had suffered the same prejudice from 
another. The blow may fall heavier on sensibilities morbid from the repetition of injury. 
The principle has no analogue in any other part of the law; for in the Jlursuit of repara
tion for trespass to my person, I am not to be told that my battered carcass was of little 
worth to me by reason of a previolls beating. . .. In that predicament the condition of 
the sufferer is an aggravation of the wrong; inasmuch as the residue of a man's soundness, 
whether of body or character, is the more valuable to him, because it is all that he has to 
depend on. • •. Now it seems to be irreconcilable to the dictates of justice that previous 
olltrage should be made an invitation to aggression by cheapening the consequences of it 
to the prepetrator, ..• [or] that a stale and exploded accusation may be made a pretext 
for its repetition." 

The better arguments seem to require the exclusion of such evidence; and 
this is the result in the great majority of jurisdictions. The difficulty is, 
however, to draw the line between a mere rumor of the particular act charged 
and a general loss of reputation as to the particular trait involved in it; for 
the latter, as already seen (ante, § 73) is received in most jurisdictions. Thus 
in King 11. Root, infra, the libel had charged the plaintiff with being in a state 
of beastly intoxication, and it was held that mere rumors of the act charged 
were inadmissible, while a bad reputation for exc~ssiye intoxication would 
be admissible. So far, then, as rumors of the sort h~l\'e in effect destroyed the 
plaintiff's reputation to a real extent, it is proper enough to receive them; 
for this is only saying what all concede, that his reputation may be shown. 
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But the distinctions drawn and the phrasings used in the various decisions 
and jurisdiction5 differ considerably.l It may be noticed, however, that 

§ 74. 1 ENGLAND: The reception of such ports in the neighborhood that he had been 
e\;dence goes back to the case of Leicester t.. guilty of practices similar". admi~sible if they 
Walter. 2 Camp. 251 (1809: libel; general ha\'e circulated so far" as to have blemi"hed the 
issue; the right to dispute the damages under plaintiff's character"); 1822. Treat v. Brown-
the general issue. being conceded. Mansfield. ing. 4 Conn. 408. 414 (reports admitted as 
C. J .. received e\;dence of "a general suspicion affecting the damages by amounting to "com-
of the plaintiff's character". "general rumor". mon fame or reputation"; purporting to 
etc .. "to show that he could receh'e little in- follow Leicester v. Wnlter; here the slunder Wll.'! 

jury". "provided the reports got into many that thc plaintiff had a hastard child); 
men's mouths"; follow Earner t'. Merle. Georgia: 11:>97. Cox v. Strickland. 101 Ga. 
unreported, by Lord Ellenborough. C. J.. 482, 28 S. E. 1355 (charge of arsou; rumors 
in which the damages Upon a slander charging of various arsons. excluded); IlLirwu;: 1858. 
insolvency were mitigated by "rumors in Sheahan r. Collin~. ::0 Ill. 328 (obseure ruling. 
circulation" to the eITect); the subsequent but semble excluded); 1873. Strader 1). Snyder, 
treatment of the subject is well analyzed by (i7 II!. 404. 410 (general repute as to the fact 
Cave. J., summing up the cases in Scott v. charged. excluded); Indiana: 1825, Hensen 
Sampson. L. R. 8 Q. B. D. 491 (1882): ",,"'hile v. Yeateh, 1 Blaekf. 3il (left undecided); 
such evidence appears to have been admitted 1841. Sanders v. Johnson, (i Black!. 54 (the 
by Lord Ellenborough, C. J., in Earner v. mere existence of reports imputing the crime, 
Merle (not reported). and by Cresswell, J.. without any aho\\;ng as to their generality 
with the approbation of Wightman, J .. in or their effect on the reputation. excluded. 
Richards v. Richards, 2 Moo. & Rob . .557. and at le:1St where the plea is justification); 1854. 
while its admissibilit~· was supported by P;got, Kelley v. Dillon. 5 Ind. -l2S (same as next case) ; 
C. B., in Bell v. Farke. 11 Ir. C. L. R. 413. it, 1867. Bickenstaff v.Pl·rrin, 27 Ind. 528 (general 
W[.5 doubted by Abhott, C. J., in Waithman 1). suspicion or rumor of the arts imputed, but 
\\'ea\·er. 11 Price 257 n. and by Coleridge, J.. not the mere existence of a rumor or suspicion. 
in :-Jye v. Thompson, 16 Q. B. 175, and it was admissible); Iowa: 1887. Hanners v. Mc-
held inadinissible by Fitzgerald and Hughes, Clelland, 74 Ia. 320, 322, 37 N. W. 389 (rumors 
B. B .• in Bell r. Parke. and by the whole Court excluded. distinguishing' Bar v. Hack. 46 Ia. 
of Exchequer. in Jones v. Stevens. 11 Price 310, and in effect overruling it on this point) ; 
2:35"; he then mentions Leicester t'. Walter, 1912, 1\lil1s t·. Flynn, 157 Ia. 477,137 N. W. 
2 Camp. 251. as an early ruling of a peculiar 1082 (Hanners v. McClelland followed); 1913. 
sort; the only case omitted by the learned Ott v. Murphy, 1130 la. 730. 141 N. W. 463 
judge is Anol1. 1). Moor, 1 1\1. & S. 284. which (rumors excluded); Kwtucky: 1910, Morgan". 
received "reports in the neighborhood." The Lexington Herald Co .. 138 Ky. 637. 128 S. W. 
rule of exclusion seems settled for England by 1064 (admitted); LOlli8iana: 1828, Kendrick 
Scott tl. Sampson. v. Kemp. 6 Mart. N. s. 500 (that" the people 

C.-\NADA: 1885. Mt;Gregor v. McArthur, 5 of St. H. were in the habit of" abusing the 
U. C. C. P. 493 (breach of promise; obscure). plaintiff, excluded); Ma8sachusetls: excluded 

UNITED STATES: Federal: 1900, Sun Print. in the following cases: 1810. Wolcott v. Hall. 
& P. Ass'n v. Schenck, 40 C. C. A. 163, 98 Fed. 6 Mass. 518; 1822, Alderman 'D. French, 1 Pick. 
925 (prior rumors of the act, excluded); Ala- I, 17; 1843, Stone v. Varney, 7 Mete. 91; 
bama: 1834, Commons v. Walters, 1 Port. 1848. Watson v. Moore, 2 Cush. 140; 1874. 
323 (charge of receiving stolen goods; general Peterson v. Morgan, 116 Mass. 350; Michigan: 
suspicion in the neighborhood, before the 1877, Proctor v. Houghtaling, 37 Mich. 41, 
charge. held admissible. as invo!\;ng, "loss 44 (excluding "particular suspicions"); 1897. 
of character"); 1846, Bradley v. Gibson, 9 Wolff~. Smith, 113 Mich. 359,70 N. W. 1010. 
Ala. 4013 (charge that the plaintiff was a hog semble (same); Minnesota: 1868, Simmons v. 
thief and had left Mississippi to avoid a trial Holster. 13 Minn. 249. 257 (not decided); 
for hog-stealing; such reports excluded, ex- lIIissi8sippi: 1859, Powers v. Presgro\'es, 38 
cept that after showing bnd general character. Miss. 227, 241 (excluded); Missouri: 1822. 
the reports might perhaps have been used to Anthony v. Stephens, 1 1\-10. 254 (current re-
indicate its extent; the preceding case thus port as to the fact charged, excluded); 1843, 
explained); Holley v. Burgess, 9 Ala. 730 (ap- Moberly v. Preston, 8 Mo. 462. 4136. semble 
pro\-ing Bradley 'D. Gibson); California: 1901, (same); New Hampshire: 1827. Mason v. 
Hearne v. De Young, 132 Cal. 357.64 Pac. 576 l\Iason, 4 N. H. 114. semble (common report, 
(mere rumors of the act in question. excluded) ; excluded); 1852. Dame v. Kenney, 25 N. H. 
Colorado: 1913, Meeker v. Post P. & P. Co.. 318 (reports excluded. even though they 
55 Colo. 355, 135 Pac. 457 (rumors, etc., ex- actually affect the reputation); New York: 
cluded. no issue of mitigation of damages 1829, King v. Root. ·1 \Vend. 129, 140 (rumors 
being made under the pleading): Connecticut: excludcd; but reputation for the class of act 
1820. Bailey v. Hyde, 3 Conn, 463, 466 ("re- admitted, if "of the same quality or degree 
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some Courts recognize a third sort of thing, a reputation as to the act charged, 
-l~'ing between a mere rumor as to the act, on one hand, and a reputation 
as to the particular trait irn-oh'ed, on the other; hut this mriation scems 
anomalous and unsound. 

This lise of such rumors, as negativing' the harm done to the plaintiff's 
reputation, is to be distinguished from two other lIses of similar facts, al'ising 
chiefly under the substantivc law of Defamation, but also forming the subject 
of much ('ontrO\'ers~' in thc past: (1) Conduct or rumored conduct of tl](' 
plaintiff offered as constituting the defendant's ground.~ for suspecting the 
plaintiff of the offence charged, and thus indicating the absence of malice and 
going in mitigation of damages; the argument against this is that such matter. 
so far as it amounts to anything substantial, should be macIe to support a 
plea of truth; (2) the fact that the defendant did not originate the charge, 
but merely heard it from others, offered to negative malice and mitigate dam
ages; the argument against this is that a wise policy will not rcgard it as an 
extenuation. Both these subjects belong to the law of Defamation; and, as 
the cases treating them arc not likely to be confounded with evidentiary rul
ings upon character or repute, it is unnecessary to deal with them here. j\1ore
O\'er, the use of particular act,9 of miBCOl1duct to evidence the character or repu
tation usable under the principles of the preceding sections, though it involves 
an eddentiary question, is governed by wholly different considerations 
(lJOst, §§ 207, 209). 

§ 75. (2) Plaintifi's Reputad Bad Character as mitigating Damages in 
Other Actions (Seduction, Crim. Con., Indecent Assault, Breach of Maniage 
Promise, Malicious Prosecution, etc.). It is obvious that, on the principle 
so generally accepted i'or an action of Defamation, the plaintiff's reputed 

charged in the libel"; i.e. the damages for a 
charge of beastly intoxication not to be miti
gated by reputation for the free usc of liquors; 
but Mather. Sen., argues forcefully to the con
trary. in dissenting at 158); 1838. Kennedy 
I). Gifford, 19 Wend. 298, 301 (reputation as to 
the charge. as well as rumors. excluded); 
North Carolina: 1826, Nelson v. Evans, 1 Dev. 
9 (charge of theft; .. general opinion and be
lief" of the plaintiff's guilt. admitted); 1861, 
Lut.her v. Skeen, 8 Jones L. 356 (reports of 
specific misconduct. excluded); Ohio: 1831. 
Dewit v. Greenfield. 5 Oh. 226 (general sus
picion as to the plaintiff's guilt of thc act 
charged, admissible); 18·i6, Fisher v. Patter
Bon, 14 Oh. 418. 425 (general reputation of a 
different analogous act, excluded); 1855, 
Van Derveer v. Sutphin • .', Oh. St. 293, 298 
(reports in general circulation as to the facts 
charged, excluded) ; Penn8yivania: 1833, 
Smith v. Ruckecker. 4 Rawle 295 (charge 
to whoring; rumors as to the plaintiff's illicit 
int~rcourse, excluded) ; 1836, Long v. Brougher, 
5 Watts 439 (reports of the same crime. ex
cluded; quoted 8upra); South Carolina: 

1831, Freeman v. Price, 2 Bail. 115 ("whether 
he had never heard nnything against the rep
utation of the plaintiff", excluded; distin
guishing it from the fact that the plaintiff 
.. was generally suspected of the fact charged" ; 
hut the latter is not allowed in the authority 
cited); 183a. Anon .. 1 Hill S. C. 251. 253 
(apparently c(lIItrndictory, in allowing sus
picious facts to be shown; but the doctrine 
of suspicion as an excuse was probably in the 
court's mind); 1836, Randall v. Holsenbake. 
3 Hill S. C. 177 (may prove suspicious fll~ts. 
us in preceding case; also" that the plaintiff 
was generally reported and suspected to be 
guilty of the crime imputed to him "); Wis
consin: 1860, Haskins t'. Lumsden, 10 Wis. 
359 (mere rumors excluded; .. the existen~ Q of 
unfavorable and defamatory rumors and re
ports [as to the fact chargedj is one thing, and 
a real loss of character and standing in [thel 
community quite another "); W06. Earley v. 
Winn, 129 Wis. 290, 109 N. W. 033 (slander 
that plaintiff whipped her Dluther; Haskins 
11. Lumsden followed). 
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character may be considered, in mitigation of damages, in any other action 
in which the law of Damages recognizes the harm to reputation as one of the 
elements of recovery. 

This has always been conceded for the action of .'1cduction, for here the dis
grace to the father must naturally be less or lacking if the daughter is already 
of bad reputation for chastity; her preYious bad reputation may therefore be 
shown.1 In the same way, in a husband's action for criminal conversation, 
the wife's previous bad reputation may be shown.2 Here and in the preceding 
action, the father's or husband's own rcputation is, as such, apparently im
material; but a distinction is to be made as to his actual conduct or character, 
for this, while not necessarily an excuse for the defendant, may well serve in 
mitigation, inasmuch as the loss of his wife's or daughter's virtue can mean 
little to a person of his behavior; thus the reputation is here received as evi
dence of the actual character.3 

The reputed character of the plaintiff in an action for breach of promise 

§ 75. 1 ESGLA!'."D: 1808. Barnficld t'. tory action by the woman for seduction. see 
Massey. 1 Camp. 460. Lord Ellenborough. post. § i9. 
C. J.: 1814. Dodd t'. Norris, 3 id. 519, snme Compare also the rulings on character 118 a 
judge; 1840. Carpenter v. Wall. 11 A. & Eo mot ire (post. § :390. n. 1). 
804. • 182-1. Stnrkie. E\"idence. II. 305; 1811, 

CANADA: 1876. McCreary v. Grundy. D!lVenport v. Rus,;ell, 5 Day Conn. 145, 148; 
39 U. C. Q. B. 316. 325. IS7G. Crose v. Hutlcdge, 81 Ill. 266; W06. 

UNITED STATES: Ala. 1830. Drish v. Hardwick v. Hardwick. 130 Ia. 230. 106 N. W. 
Davenport, 2 Stew. 226, 2iO; Conn. 1811. 6il9 (loss of consortium; plaintiff's bad moral 
Da\'enport v. Russcll. 5 Day 145. 148; Del. character. admitted); 1851. Pratt ~. Andrews. 
1851, Robinson t1. Burton. 5 Harringt. 3:35.· 4 N. Y. -195. Bronson, C .. 1. (approving Bam-
337; lU. 1874. White v. Murtland, 71 Ill. field v. Massey and Dodd v. Norris); 1823, 
250. 264; Ind. 1859. Shattuck v. Myers, la Anderson v. Long. 10 S. & R. Pa. 61; 1816, 
Ind. 50; 1868, Bell I'. Rinker, 29 Ind. 26!J; Ligon v. Ford. 5 Mun!. Va. 10. 16. 
18S-!, South Bend t·. Hardy, 98 Ind. 580; Apparently the \\;fe's or daughter's actual 
Iowa: 1S-!8. Cart~r v. Cavanaugh. 1 Grcene character would also he material as mitigating 
171. 175. scmlJle; ],Ias.,. 1807. Boynton T. the injury to /t'Clin08 (:\IcKern v. Calvert. 
Kellogg, 3 l\Iass. 189 (excluded so far as the supra). 
bad character was acquired in consequence For the use of particular acts as showing this 
of the seduction); ]'[inn. 1904. Wyman I'. actual character of the daughter, see post, 
Lynde. 93 Minn. 257. 101 N. W. 163 (assault §§ 210, 211. 
and criminal abuse; the daughter's subsequent Compare also the cases cited pOBI. § 390. 
character. excluded) ; lifo. 1875, McKern (charactcr as a motive). 
v. Calbert. 59 Mo. 2-12 (excluded: whether as 3 Conn. 1832, Norton v. Warner. 9 Conn. 
negativing an essential clement of the plain- 1 i2 (general moral character excluded; al-
tiff's case, \;z. his daughter's chastity, or in though his character as a husband is to be con-
mitigation of damages. docs nl)t appear); sirlercd); Del. 1851. Robinson v. Burton, 5 
N. Y. 1805. Akerley v. Haines. 2 Caines 292 Harringt. 335. 338 (reputation here not ad-
(rontra, unchaste character of the daughter mittcd to show the dissolute character of the 
immaterial. as the loss of service is the basis fatlll'r to mitigate damages in an action for 
of the claim); 1851. Pratt v. Andrews. 4 N. Y. seduction. hecause it "can be provcd by par-
495, Bronson. C. J.. semble (admissiblc); tieubrs "): Teml. 1858. Reed v. Williams .• ~ 
Pa. 1863. Hoffman v. Kemerer. 44 Pa. 452; Sneed 580. 582 (admitted); 185R. Thompson v. 
1858, Tenn. Reed v. Williams, 5 Sneed 580. Clcndening. 1 Head 28i, 296 (admitted; but 
582; 1858. Tbompson v. Clendening, 1 Head nl)t the mother's reputation); 1900. Spellings 
287, 296 (hut not after the time of scduc- v. Parks. 104 Tenn. 351, 58 S. W. 126 (seduc-
tion); WiB. 1864, Watry D. Ferber, 18 Wis. tion; bad reputation of plaintiff's mother. 
500. 503. inadmissible). 

For the woman's character. as a main part For the use of particular ac~ as showiDg thi! 
of the issue and not merely as mitigating dam- actual character of the father. see poBl, n 210, 
ages, in a criminal prosecution or her OWII statu- 211. 
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of marriage,4 or for indecent assault,s or for lIlalWWU8 prosecution,6 is neces
sarily involved in the measurement of damages; but not in the ordinary tort
actions for violence.? Yet where injury to earning-capacity is involved, the 
actual character may be material,s and conceivably also the reputed char
acter for skill and the like. 

§ 76. (3) PlaintiJf's Reputed Good Character as affecting Damages in 
Defamation, Seduction, Crirn. Con., etc. That the plaintiff under the fore
going doctrine may refute the imputations cast on his reputed character, by 
showing his good reputed character, is not doubted. But whether he may 
go into it until it has been attacked has been the subject of much difl'erence 
of opinion. The better rule seems to be that his reputation is assumed to be 
good, and that he has therefore no need to sustain it until it has been at
tacked. I 

.1855, McGregor 'C. McArthur, 5 U. C. C. P. 1920. Schreiner v. Hutter, HJ.1 Nebr. 539, 177 
493; 1912, Young t'. Corrigan. U. S. D. C. N. W. 826 (abuse of process; plaintiff's bad 
N. D. Ohio, 20S F<!d. 431; 1860, BUTllett v. repute, excluded, under the pleadings) ; 
Simpkins, 2·1 Ill. 267; 1873, Williams v. 1900. Drummond t'. Henderson, 62 Oh. 136, 
Hollingsworth, 6 Baxt. Tenn. 12, 16; 1920, 56 N. E. 650 (malicious prosecution, IIgainst 
Gauerke t'. Kiley, 171 Wis. 543, 177 N. W. a magi~trate; plaintiff's bad reputution for 
889 (loss of reputation by rellson of the breach, honesty admitted); 1891, Wolf v. Perryman, 
admissible for the plaintiff; birth of a child, 82 TelC. 112, l~O, 17 S. W. 772. 
or pregnancy, admissible to evidence loss of Distinguish here the usc of the plaintiff's bad 
reput!ltion). character as evidencing reasonable around 0/ 

Distinguish the following usc: 1917, suspicion (post, § 258). 
D. v. B., 38 D. L. R. 24:~, Onto (breach of '1921. Meints V. Huntington, 8th C. C. A., 
promise of marriage; repute of plaiutiff's Z76 Fcd. 2·15 (battery and false imprisonment, 
cOll1munity as to her unchastity, consequent committed on an alleged disloYlllist by alleged 
upon defendant's brear.h; C('eiRion not clear). loynlists; "reputation or character of the 

Distinguish here the usc of the woman's litigants ", i.e. plaintiff, held inadmissible; Ull

bad character as an cZC~c for Ihe breach (post, sound, because here the circumstances might. 
§ 77). have justified elCemplar.r damages, hut for 

.Here hoth the I1ctual and the reputed the pl:1intiff's disloyal character); 1851. Corn
character would hm'e a bearing: 1897. Gross v. ing V. Corning, ()~. Y. 07 (battery; excluded). 
Brodrecht, 2-1 Onto App. G87; 18S9, Gore v. Conlra: 1!J20. Wrabak v. Suchomel, 145 Minn. 
Curtis, 81 Me. 4.Q:l, 405, 17 Atl. 314 (indecent 468, 177 N.W. 764 (assault and battery on a 
assault; tbe plaintiff's character for uncbastity, public occasion; plaintiff's had reputation as a 
admitted); 1893, Miller v. Curtis, 158 Mass. lllw-abiding citizen, admitted under a general 
127,130,32 N. E. 1039 (indcrentnssault; dam- denial). 
ages to feelings; thr plaintiff's \'irtue or the rc- 8 1895, "'right v. Crawfordsville, 1·12 Ind. 
"erse, as affecting her shocked feelings, semble, G36, 639, 42 N. E. 227 (" vicious habit of 
admissihle); 1882. Mitchell 'C. Work, 13 H. 1. becoming intoxicated", provable as affecting 
645 (snme; .. tho mental sufferings of a vulgar earning capMity of deceased in action for 
and licentious woman from an indecent assault death). 
would be less than that of a modest and \;r- § 76. 1 DEFMd.~TION: Excluded br/o;'c at
tuous woman "); 1903, Barton V. Bruley, lack: Fed. 1918, Buckeye Cotton Oil Co. r. 
119 Wis. 326, 96 N. "'. 815. Sloan, 6th C. C. A., 250 Fed. 712 (not de-

For the usc of particular acls to e\'idence cided; but here the cross-e:mmination had 
this character, sec post, § 212. attacked plaintiff's character); 1917, Wash-

e 1907, Emory v. Eggnn, 75 Kan. 82, 88 ington Post Co. v. Chaloner, 47 D. C. App. GO 
?ae. 740; 1849, Bacon t'. Towne. 4 Cush. (charge of murder; plen of truth; admitted); 
Mass. 2·10; 1907, Conklin v. Consolidated R. Del. 18·11, Parke v. Blackiston, 3 Harringt. 373, 
Co., 196 Mass. 30~, 82 N. E. 23 (assault, 375 (absolutely, because the defendant is not 
arrest, and malicious prosecution); 1919, allowed to attack it); Ind. 1843, McCabe v. 
Boyers V. Lindhorst, 280 Mo. 5, ~16 S. \Y. 536 Platter, 6 Blackf. 405; 18(lI, Miles V. Vanhorn, 
(malicious prosecution; general bad repute, 17 Ind. 249; 1867, Hann v. Wilson, 28 Ind. 
admissihle); 1\.101, Hierschc r. Scott, - Nebr. 301; Mass. 1827, Harding t'. Brooks, 5 Pick. 
-, 95 N. W. 494 (reputation of the plaintiff 2-14, semble: J,font. 1916, Fowlie V. Cruse, 52 
for insanity, admitted in an action for malic- Mont. 222, 157 Pac. 958 (but here merely 
iously iastituting I)roce~dings to commit); instructing the jury under Rev, C. § 8026); 
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§ 77. (4) Pa.rty'S Bad Chara.cter as an Excuse, or as otherwise in Issue; 
Breach of Promjse of Marriage. The character of a plaintiff, reputed or 
actual, may come into 'z8sue, under the substantive law and the pleadings, 
and thus becomes material. No principle of evidence is involved, until the 
question arises as to the mode of evidencing the character (post, §§ 202-208).1 

In the action for breach of promise of marriage, to begin with, the actual 
bad character of 'the plaintiff as to chastity ma~' be an excuse for terminating 
the contract, and is therefore materia!':! 

§ 78. Sallie: Character of Houses of m-fame or of their Inmates; Gambling 
Houses; LiqUor Resorts; etc. In prosecutions for keeping a bawdy-house 
or house of ill-fame, or a place of resort for gambling, liquor-selling, or the 

N. H. 1851. Severance 1'. Hilton. 2<1 N. H. 148; 
11]52. Dame v. Kenney. 25 N. H. 324 (improper 
c\'idellce of rumors is sufficient to constitute 
an attacl,.); Oh. 1!:>9a. Blakeslee v. Hughes. 
50 Oh. 490. 34 N. E. 793; Or. 1893. Cooper 
c. Phipps. 24 Or. 357. 362. 33 Pac. 9S5; 
Pa. Hl02. Clark v. North American Co .• 
:!O:~ Pa. 346. 53 At!. :!:~7 (it is immaterial 
whether the impeachment is made directly 
()r by insinuation on eross·examination); 
1906. Burkhart v. North American Co .• 214 
Pa.39. 63 At!. 4lO (Clark v. North American 
Co. followed). 

Admitted: 1803. R. v. Waring. 5 Esp. 13. 
AI\'llnley. L. C .. J.: 1813. Givens v. Bradley. 
a Bibb Ky. 1!J2. 195. dCml)/e; 1835. Williams 
v. Greenwade. 3 Dalla 432 (general issue; 
good character adwissible .. in aggravation". 
hefore attack); 1915. Deitchman v. Bowles. 
166 Ky. 2S5. 1ill S. W. 249; 1894. Stafford 1'. 

Journal Ass .• 142 N. Y. 598. a7 N. E. 625 
(admitted on the fncts); 1853. Sample v. 
Wyun. Busbee N. C. 322; 1867. Adams v. 
Lawson. 17 Gratt. Va. 250. 258; 1869. Shroyer 
v. Miller, 3 W. Va. 158.161. 

Not decided: 1913. Stearns 'V. Long. 215 
l\Iass. 152, 102 N. E. 326. 

D'UJtinOllish the following: 1915. Wilson v. 
SUll Pub. Co., 85 Wash. 503. 148 Pac. 7i4 
(defamation; the plaintiffs were partners hnd 
the libel was on their restaurant business; 
reputation of "one (If the partners". excluded. 
on the issue of damages. only joint reputation 
being admi8sible; unsound. because untrue 
to human nature). 

Sr;DuCTION: Excluded /)cfore attack: 1808. 
Barnfield t·. l\1asse~'. 1 Camp. 460. Ellen
borough. L. C. J.; 1814. Dodd r. Norris. 
a Camp. 520. same judge; 1876. Burke v. 
Scrihner. 16 N. Br. 652 (breach of promise; 
after cross-examination to prior unchastity. 
the plaintiff's good character was admitted); 
1907. Colburn v. Marble. 196 Mass. a76. 82 
N. E. 28 (particular acts of unchastity do not 
constitute such an attack); 1851. Pratt v. 
Andrews. 4 N. Y. 493. Bronson. C. J .. semble 
(particular acts ot'misccndt!ct do not con
stitute such an attack). 

CRIMIN.U. CO!'."·ERSATION: 1800. R. D. 

Frnncis. 3 E~p. 116. Lord Kenyon. C .. J. (the 
defendant pleaded the prosecutor's ciitisipatl'd 
character. etc.. in mitigation; but as his 
witnesses denied this. the prosecutor was not 
allowed to go into it); 1851. Pratt v. Andrews. 
N. Y. SUpra. 

i\!ALIClOt:S Pl!OSECt:TION: 1855. Gold
smith t·. Picard. 27 Aia. 142. 14i. 153 (malicious 
attachment. whereby the plaintiff's business 
was injured; his good reputation as a merchant 
admitted). 

SUNDRIES: 1813. Gh'ens 1'. Bradley. 3 
Bibb 192. 195 (battery; excluded). 

§ 77. I The following cases illustrate the 
.... ariety of is:,--ues: 1 i76. Martyn r. Hind. Cowp. 
437.441 (the plaintiff's character and conduct 
as a justification for the defendant's removal of 
the plaintiff. suing for di.missal from his 
curacy); 1893. People tI. Gates. 46 Cal. 52 
(a statute Jlunishing .. open and notorious 
cohabitation"; the notoriety is provable as a 
fact in issue). 

The usc of character to e\'idence reasonable 
yrou7Ids for belief (in Dlalkiou~ Jlro~ecution and 
the like) is dealt with post. §§ 24&-258. 

2 1801. Foulkes v. Sell",a:;. 3 Esp. 236; 
1 i96. 'Voodard v. Bellam,\'. 2 Root Conn. 354; 
1897. Smith v. Hall. 60 Conn. 651. 38 Atl. 
386 (the bad character of the plaintiff I;o.~ing 
pleaded in defence, e\'idence of her good 
character was admitterl in rebuttal); 1907, 
Colhurn v. Marhl!!. 196 Mass. 376. 82 N. E. 2S 
(collecting the cases as to the ~'arious excuses 
of this sort); 1875. Von Storch v. Griffin. 7i 
Pa.504. 

So also for alienation of ajJectioTUl: 1920. 
Justice v. Clinard. 142 Tenn. 208. 217 S. '''. 
663 (alienation of affections). 

But if actual unchastity is the defence. re-
puted chastity is not material in rebuttal: 
1911. McKane I). Howard. 202 N. Y. 181. 95 
N. E. 642 (on a plea of the plaintiff's prior 
fornication. in defence to an action for breach 
of promise. the plaintiff's good repute for 
chastity is inadmissible). 

For the use of particular acts as showing 
chastity character. see ]lOst. § 206. 
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like, it is often difficult to distinguish whether a question of Evidence or a 
question of Criminal Law is involved; and much will depend on the clements 
of the crime as determined by the wording of the statute and by its judicial 

• constructIOn. 
(a) Character of the House. If it distinctly appears in the statute that 

the repute of the house is the essential criminal fact, so that merely to keep 
a house of that reputation is the offence, then the reputation is a fact in 
issue, and the reputation ·inay be shown, irrespective of the actual character 
or use of the house.1 But if the actual character or use of the house is 
also or alone an element of the crime, then the question of the use of 
reputation is an evidentiary one, i.e. whether reputation, as an exception 
to the Hearsay rule, may be used to evidence the character; this is dealt 
with post, § 1620.2 

(b) Character of the Inmates. A house of ill-fame, or disorderly or bawdy 
house, signifies a house commonly resorted to or lived in b~' prostitutes for 
purposes of prostitution; thus, one clement in the offence of keeping it may 
be the kind of persons resorting to or living in it. 1\OW it is usually under
stood by Courts that this element of the crime involves, not merely the actual 
but also the reputed character of these persons as prostitutes; in which case 
their reputed character becomes a fact in issue; and this is the general re~lUlt 
of the precedents.3 It is of course conceh'able that a Court may hoid their 

§ 78. 1 1913, Massee v. Williams. 6th 
C. C. A .• 207 Fed. 222 (undecided); 1846. 
Caldwell v. State. 17 Conn. 467. ,172; lS73. 
State v. l\!organ. 40 Conn. <14 (a statute pun
ishing the keeping of a IJll1ce "reputed" to 
sell liquors); State v. Buckley. 40 Conn. 
246; 1880. State t •• Thomas. 47 Conn. 546; 
1909. StJite v. Anderson. 82 Conn. Ill. 72 At!. 
648 (but if the actual charaeter is disputed. 
then the reputation becomes lllllrely eddential. 
and the actual chara~ter must be found); 
1879. King v. Rtate. Ii Fla. 183. 190 (" ill
fame"; reputation admitted both of the house 
and of the indh'iduals who resort to it); 1894. 
State v. West. 46 La. An. 1009. 1015. 1.5 So. 
418 (reputation of the house. with other facts. 
admitted to show it to be disorderly), 1914. 
State v. Fanning. 97 Nehr. 224,149 N. W. 413 
(opinion somewhat iadefinite as to the points 
decided); 1893. State v. Hull. 18 R. I. 207. 
26 Atl. 191 (reputation of the house or of it~ 
frequenters. admissible, but not of the defend
ant); 1873. Morris 11. State. 38 Tex. 60:3 
(" house for the purpose of public prostitu
tion"; reputation admitted as .. the subject 
of the inquiry"); 1875, Sylvester v. State. 42 
Tex. 496 (same); 1872. State v. Brunell. 29 
Wis. 435 (not clear whether reputation is 
treated as evidential or in issue). 

Of course the actual character. or usc. of 
the house may I1lso be shown (where the terms 
of the statute do not exclusive!}' make repute 
the element). 

Whether this artual use may be shown by 
particular instances of prostitution. etc.. is 
disrussed post. § 204. 

Whether kllow/cdue may be shown by 
reputation. is noticed post. § 254. 

Whether the Legislature ma~' constitution
ally make the fact of rcputation alone a crime. 
is considered post. § 1354. 

2 There is also a third conceivable situ
ation. viz .• that the house must be one of 
prostitution both I1rtually and by reput~; 
in this case the reputation is in issue on the 
hitter element. but the evidentiary question 
may arise dICther it is also usable to prove 
the former. 

3 In most of the ensuing ease3 the distinc
tion is not made. and the inmates' "character" 
is admitted: 18:33. U. S. v. Stevens. 4 Cr. C. C. 
341 (on n count charging the defendant with 
suffering persons of ill-fame to coml' together. 
the reputation of the visitors of the house was 
admitted); 1920. Thaler v. U. S .. 6th C. C. A .• 
261 Fed. 746 (assisting patronage of a house of 
iIi-fame. under U. S. St. May 18. 1917, § 13; 
reputation of defendant's house-detective as a 
panderer. admitted); 187G. Wooster v. State. 
55 Ala. ~21; 1919. Bat.esville v. Smythe. 138 
Ark. 276. 211 S. W. 140; 1899. Demartini v. 
Anderson. 127 Cal. 33. 59 Pac. 207; 1866. 
State 11. Jerome. 33 Conn. 265. 269; 1900. 
Howard v. People. 27 Colo. 396. 61 Pac. 595 
(as well as that of the defendant); 1918. 
Graul v. U. S., 47 D. C. App. 543. 548 (reputa-
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actual character to be the essential thing, and then the evidentiary question 
is again raised, whether the reputation may be used to prove this. Since, 
however, the propriety of thus using the reputation is plain (post, § 1620, 
under the Hearsay rule), the distinction ought to be practically of little con
sequence. 

§ 79. Same: Criminal Prosecution or Action for Seduction. 
Where by statute the crime of seduction is established or an action given to 
the woman, three cases arise. (1) Either the statute (as occasionally) de
scribes the woman as of "chaste repute"; or (2) it describes her as of "chaste 
character" ; or (3) it does not make any limitation of the sort. In the latter 
case, however, the Courts h!we almost uniformly (post, § 205) implied into 
the statute the requirement of (2); so that (2) and (3) stand practically on 
the same footing. Now in (1) the reputation is the thing in issue; the actual 
character is immaterial. The reputation is therefore provable without doubt; 
and the only question that can arise is whether particular acts of unchastity 
are usable (post, § 205). In (2) the actual character is the matter in issue. 
One question is whether particular acts of unchastity are usable to show it; 
this is dealt with else\vherc (post, § 205). Another question is whether reputa
tion may be used to show the actual character; this involves the exception to 
the Hearsay rule, and is therefore discussed elsewhere (post, § 1620). Another 
question is whether the chastity is presumed, i.e. whether the burden of pro
ducing evidence of unchastity is on the defendant, and whether the prosecu
tion must or may evidence the woman's good character before it has been 
disputed by the defendant's evidence (post, § 2528); or similar question 
arises where the issue is merely as to damages (ante, § 76), but the solution 
is not necessarily the same. 

tion of some inmates three or four years before, 
admitted us evidencing defendant's knowl
edge); 1879, King v. State, 17 Fla. 183, 190 
(sec citation supra); 1898. Shaffer v. State, 
87 Md. 124, 39 At!. :U3; 1856, Com. 1'. Kim
ball. 7 Gray Mass. 328; 1861. Com.!'. Ganllett, 
1 All. Mass. 7; 1875, Com. 1'. Cardoze, 119 
Mass. 210; 1906. State t·. Hoyle. !IS :\!inn. 
254,107 N. W. 1130; 1895. State v. Hendricks. 
15 Mont. 194. 39 Pac. 94; 1851. Clpmentine 
v. State, 14 1I.fo. 113; 1860, State v. l\I'Gregor, 
41 N. H. 407. 412; 1915, State v. Koettgen, 
88 N. J. L. 51. 95 Atl. 747 (Swayze. J.: 
"Thieves and prostitutes do not gr.ther at a 
church "); 1920. State v. Ingram, 180 N. C. 
672. 105 S. E. 3 (drunken chararter of fre
quenters of defendant's pool-room, admitted) ; 
R. I. Gen. L. 1909. c. 108, § 3 (quoted post, 
§ 1620); 1893, State v. Hull. 18 R. I. 207 
(see citation supra); 1838, State I). McDowell. 
Dudley S. C. 345, 349 (" when the facts arc 
proved that the defendants, common prosti
tutes. occupied particular houses ...• a 
strong presumption of the character of the 
houses was raised"). 

Whether the character or occupation of 
such inmate may be shown by particular in
s/ance8 of prostitution. etc .• is discussed post. 
§ 204. 

The character of the defendant himself may 
not he used against him as defendant (anle. 
§ 57), but his character as an inmate may well 
be; hence a "ariance of rulings: 1919, Bates
"ille v. Smythe, 138 Ark. 2i6, 211 S. W. 140 
(admitted. when the accused is an inmate); 
1901, State t'. Beebe, 115 Ia. 128, 88 N. W. 
358 (whether the defendant's reputation for 
unchastity is receivable. not decided); 1893. 
State v. Hull, R. I.. supra (excluded); 1900, 
Howard "r. People, Colo .• supra (admitted); 
1900. Dniley v. State. Tex. Cr. • 55 S. W. 
823 (admitted). 

Compare the cases cited post. § 1620 
(repu tat ion) . 

The same issues might arise on a charge of 
keeping a house for illegal gamino .. but usually 
the statute does not make repute a part of the 
issue. and the question of knowledge (post. 
§ 254) or illtent (post. § 367) is the important 
one. 
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§ 80. Character of an Employee, as affecting the Employer's 
Liability. By the law of Torts and Agency, an essential fact in the liability 
of an employer may be the employee's character as an incompetent person 
(through negligence, intemperance, and the like), and the employer's lmowl
edge of this incompetence. Thus the employee's character becomes II. fact in 
issue, and will usually be evidenced through his reputation. l There is here 
no doubt, and no question of Eviden.ce. But the employer's knowledge of 
this ('.haracter is also a. fact in issue, and the same reputation may serve also 
to show this knowledge; this is an evidentiary question of the mode of evi
dencing Knowledge (dealt with post, § 249). Besides these aspects, how
ever, there are also occasional instances in which an employee's character 
may in other ways become material under the issues.2 

§ so. I For evidence by Reputation. sec 
poBl. §§ 160S-1621 (Hearsay Rule); for evi
dence by Specific Acts of Negligence. see post. 
§ 208; for evidence by Indh'idual Opinion. see 
post. n 1984, 1987 (Opinion Rule). Fer the 
whol1y different question, whether the em
ployee's ehara~ter may be used to atgue that 
he was or was not ncgligent oll a gh'cn occasion. 
5ce ante, § 65. 

i 19CH, Gould II. Magnolia Metal Co., 
207111. 172,69 N. E. 8nn (diRchllrge of an em
ployee (or moral misconduct; the rcputntion 
for unchastity oC his women associates, held 
material); 1911, Saunders II. Atchison T. &: 

• 

S. F. R. Co .. 86 n:an. 56. Itn Pac. 552 (fire set 
by locomotives; engineer's character for ('are 
and Mkill, admissible as II part of the facts 
rebutting the presumption of negligence); 
1896, Louisville Ins. Co. r. Monarch. 99 Ky. 
578, 36 S. W. 563 (the competency of the 
cllptllin and crew oC II steamboat lost. as 
showing that she was properly manned and 
therefore seaworthy); IS7·1, Cleghorn 1'. 

R. Co., 56 N. Y. 44 (that the culpable employee 
was known to the deCendant to be oC intem
peratl' habits, admitted as involving a culpabil
ity oC the defendant which would support 
exemplary damages) • 

• 

• 
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§§ 83-119] BOOK I, PART I, TITLE I, SUBTITLE I §83 
• 

TOPIC I (continued): PROSPECTANT EVIDENCE OF A HUMAN ACT 

VI. 

Sub-topic B: PHYSICAL CAP.ACIT"f, SKILL, OR. MEANS 

§ 8.'3. General Principle. § 88. !\leans. Tools, Apparatus. 
§ 84. Strength. § 89. Possession or Lack of Money as 
§ 85. Intoxication. affecting the Probability of II. Loan, Pay-
§ 86. Melltal Powers. ment, or the like. 
§ 87. Skill, Technical Knowledge. 

Sub-topic C: HADlT on CUSTOM 

§ 92. General Principle. 
§ (l3. Miscellaneous Instances. 
§ (l4. Course of Dealing in Sales and 

Agencies. 
§ 95. Course of the l\lail and Telegraph. 
§ 96. Habit of Intemperance. 

S llb-topic D: 

§ 102. General Principle. 
§ 103. Discriminations of other Princi

ples. 
§ 104. Miscellaneous Instances. 
§ 105. Threats of one charged with 

Crime or Tort. 
§ 106. Same: Generic Threats. 
§ 107. Same: Conditional Threats. 
§ 108. Same: Time of Threats. 

§ !l7. Habit of Negligence or Care. 
§ 98. Habit as a substitute for Past 

Hecollection. 
§ 99. Traits of Handwriting and Spell

ing, to evidence Authorship of II. Writing. 

PLAN 

§ 109. Same: Explaining away Threats. 
§ 110. Threats by the Deceased ui!:ainst 

one charged with Homicide; General Princi
ple. 

§ 111. Same: Discriminations and Limi
tations. 

§ 112. Testamentary and Contractual 
Plans and Intentions. 

§ 113. Plans of Suicide by the Deceased. 

• Sub-topic E: EMOTION OR ~In: 

§ 1i7. General Principle. § 119. .. Motive" as a Fact in Issue. 
§ 118. Motive always Relevant, but 

never Essential. 

SUh-topic B: PUYSICAL CAPACITY, SKILL, OR MEANS, AS EVIDENCE OF AN 

ACT DONE 

§ 83. General Principle. As indicating the likelihood of a person doing 
or not doing an act in question, his ph~'sical capacity (or lack of it), his tech
nical skill (or lack of it), and his possession (or lack) of the appropriate means 
or tools, are usually of sufficient probative value to be admissible. The cir
cumstances of each case usually make it clear whether one of these data 
is there relevant; and no more detailed rules need to be laid down, nor 
has any important controversy arisen over the relevancy of this species of 
evidence. 

The considerations that have led to exclusion of such facts in a few instances 
have usually been considerations affecting some other use or aspect of the 
evidence, with which the present use was confounded. Thus, the rules against 
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§ 83 PHYSICAL CAPACITY, TO EVIDENCE AN ACT [CHAP. VI 

the use of a party's character as evidence (ante, §§ 55, 64) have sometimes 
been thought to require exclusion of facts wrongly construed as equivalent 
to character. Again, the rule against using an accused person's specific mis
conduct to show character (post, § 193), and limiting such misconduct, when 
used to show intent, by strict conditions (post, § 300), may sometimes be 
thought to operate against the fact of possession of criminal toolR or other 
means. The general impropriety of using against an accused person either 
character, or specifi.c misconduct to show character, is so constantly in the 
mind of Courts that they occasionally ignore the possibilities of evidence 
from the present point of view, and, by a wrong construction of the purpose 
of the evidence, feel bound to apply to it exclusionary rules that have no 
concern with it. This much must be kept in mind as a key to rulings which 
are otherwise inexplicable and ought not to stand as precedents. 

As a general principle, then, the existence or lack of the physical eapacit!l, 
s/till, or means to do an act is admissible as some evidence of the possibility 
or probability of the person's doing or not doing it: 1 

1879, TAYLOR, J., in Ingalls v. Si(ue, 48 Wis. Gol7, G5l, -1 N. W. 785: "There can be no 
doubt as to the right of a person accused of crime to show that at the time of its commis
sion he was physically incapable of eommitting it. There can he no doubt of the right 
of the accused to show that he was at the time prostrated hy a diseasc which rendered it 
highly improbable that he could have endured the exertion and labor necessary to commit 
the crime. . .• In such case the intoxication is not shown for the purpose of excuse or 
mitigation of the ofTence charged, but as evidence tending. to show that he was not present 
and did not commit the acts constituting the offence. Evidence of this kind would have 
but little weight against direct evidence showing the actual presence of the accllsed at the 
time and place when and where the erime was committed; hut, certainly, in the ftbsence 
of any such direct evidence, the accused may givc in evidence any fact which would have 
a natural tendency to render it improbable that he was there and did the acts complained 
of; and the fact that drunkenness was the thing which tended to prove such imprubabilit~·, 
can make no differenc·e. If a man by voluntary drunkenness renders himself incapable of 
walking for a limited time, it is just as competent evidence tending to show that he did 
not walk during the time that he was so incapable. as though he had been so rendered 
incspable by paralysis of his limbs from some cause over which he had no control." 

The inference from heredity belongs under this principle. Its propriety 
has been conceded, with certain limitations, as evidence of patemity and race 
(post, § 165), of insanity (post, § 232) and of long life (post, § 223). 

§ 84. Strength. The physical strength of a person may be of probative 
value to show that he was peculiarly capable or peculiarly incapable of doing 
the aet in question. l How to evidence the strength is a different question; 

§ 83. I The contrary broad statement in 
Costelo ~. Crowell. 139 Mass. 591. 2 N. E. 698 
(1885). is unquestionably unsound. and is 
negatived by every day's trials. 

§ M. I 1792. Goodtitle v. Braham. 4 T. R. 498 
(physical inability from old age of a testator to 
write n~ long a document us the al1c$!ed will. 
admitted); 1838 •. Ellis v. Short. 21 Pick. 142 
(bodily strength of a person arrested. a.'l indicat
ing the struggles made and therefore the force 

ncces~ary to detain him. admitted); 1895. 
Thiede 11. Utah. 11 Utuh 241.94 Pac. 837. 139 
U. S. 510, 16 Sup. 62 (that the defendant was 
a powerful man. admitted. the death-wound 
having been cauRed by a blow reQlli:ing 
strength); 1897. State v. Cushing, 17 Wash. 
544. 50 Pac. 512 (physical strength; notice 
necessary where the fact of bis strength was 
not otherwise materia.i). 
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the use of specific feats or otTter in,ytances of strength may be proper (post, 
§ 220); a precedent admitting such evidence will usually be a precedent on 
the present subject also. 

§ 85. Intoxication. A condition of intoxication by alcoholic liquor, as in
volving a peculiar condition of the body and faculties, may be of probative 
value as showing that the person could or could not do the act in q~lestion.l 
How to evidence intoxication or intemperance is a different question (post, 
§ 235). Intemperance, or a habit of drinking, is not always to be distin
guished from an intoxicated condition, but its evidential use rests often on a 
different principle (post, § 96). 

§ 86. Powers. The strength or feebleness of the mental or intel. 
lectual faculties may have probath'e value to show that an act was or was 
not done which required a certain amount or quality of such ability. The 
commonest use of this sort of evidence is in controversies over undue influ
ence in executing a will; for the mental condition may indicate whether on 
a given occasion the testator succumbed to the influence. There may, how
ever, be other situations where similar facts would be relevant. l In cases of 
undue influence, the usual evidentiary question is whether a previous or sub
sequent mental condition may be used to show the condition at the time in 
question (post, § 230). 

§ Si. , Technical Knowledge. The possession or lack of a special 
skill, dexterity, or knowledge, may be of probative value to show the probable 

§ 85. 1 Indiana: 1895, Wright v. Craw
fordsville, 142 Iud. 636, 42 N. E. 227 (admitting 
intoxication at the time of plaintiff's iujury, 
to show probable contributory negligence); 
Kansas: 1872. State v. Horne, 9 Kan. 128 
(admitting intQxication at the time of a hom
icide, as showing incapacity to attack, etc.); 
.Massuc1iuscl/lI: 1883, Com. v. Ryan, 134 Mass. 
223 (confirmed habits of drunkenness and de
bauchery as likely to cause death, admitted) ; 
New Hampshire: 1843, Cummings v. Nichl)ls, 
13 N, H. 429 (Parker, C. J.: "If intemperance 
tends to produce irritability of the nervous 
system, weaken the muscular action, and im
pair the mental faculties all which is cl)n
troverted by few at the present day, evi
dence of its existence in any particular case 
certainly has a tendency to show that the labor 
and services of the subject of it arc of less 
value, other things being equal ") ; 1002, 
Guertin v. Hudson, 71 N. H. 505. 53 At!. 736 
(injury 00 a wagon-party in a highway; the 
part~·'s intoxication, and their destination to 
a road house for a debauch, held admissible 
to show prohahle contributory negligence); 
Tenne.5see: 1890, Franklin v. Franklin, 90 
Tenn. 49, 16 S. W. 557 (that a person who was 
alleged to have forged the will in question had 
used ml)rphine and whiskey .. to such excess 
as to impair his mind and afTect his moral 
character. thus rendering him capable of per
petrating crimes which in a normal state l1e 

would have avoided"; held, admissible to 
show general criminal irresponsibility, but not 
to show spccifiC' capacity to cl)mmit a forgery) ; 
Wisconsin: 187[1. Ingalls v. State, 48 Wis. 647, 
650 (larceny by cutting a hole in a window
pane, unfastening the window, and entering 
and taking certain goods in a store without 
disturhing other gOl)ds; evidence admitted 
that the defendant wall at the time so drunk 
as to be incapable of the intelligent action thus 
required: see quotation anle, § 83). 

Compare also the cases dealing with in
temperance as a question of negligence (anle, 
§ 65). 

§ 86, 1 Perhaps the following cases belong 
here: 1897, Da\'is v. State, 51 Nebr. 301, 70 
N. W. 984 (train-wrecking on Thursday; 
"the superstition or belief of [the defendant] 
D. that Thursday was a lucky day for him, and 
that anything he attempted on that day 
would succeed ", admitted); 1847, Kauffman 
v. Swar, 5 Pa. St. 230 (action on a lost oond; 
pll'a, payment in full; rl'plication, fraudulent 
procurement of a receipt in full; "the plain
t.iff's case was to be supported by proof of 
fraudulent practice, im'olving a great variety 
of transactions on the intellect of a weak and 
intemperate man; and to support it, required 
evidence I)f his general hahits, thoughtlessness, 
and extravngance in transactions to many of 
which the defendant was not a party"). 
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§ 87 PHYSICAL CAPACITY, TO EVIDENCE AN ACT [CHAP. VI 

doing or not doing of an act requiring such skill or knowledge. Of the scores 
of daily instances in trials, uses that have called for rulings are chiefly those 
of knowledge of poz$onli or the like,1 skill in imitation of Izandwriting/' an 
experience in drafting willii and other legal documents.3 Often this sort of 
evidential fact is not to be distinguished from Character on the one hand -
as in the case of a physician's skill (ante, § 6i) and from Habit on the other 
hand (post, §§ 92-98). 

How the skill or knowledge is to be evidenced is another question. Whether 
skill in imitation of hand\\Titing may be evidenced by particular instances is 
a mooted subject (pOlit, § 221). Mere knowledge, as distinguished from skill, 
involves similar controversies (post, §§ 259, 2(6), especially in regard to par
ticular instances of forgery and the like (post, § 309). 

§ 88. Means, Tools, Appa.ra.tus. The previous possession or lack of special 
means, tools, apparatus, and the like, may be of probative value to show the 
doing or not doing of an act requiring such means.1 Here, however, the 

§ 87. 11781, Donellan's Trial, Eng. (mur- of \'iews; the report's failure to state pre
der by poisoning; in the library at the house ciscly the c\-idencc offered lea\'es the ruling 
of the defendan'. was a volume having the obscure). 
pages cut at p, ~ingle place; at this place, the Unitcd Stalcs: 10OG, Atkins v. Best, 27 
effect of the poison in question was described) ; D. C. App. 148, 153 (that a testatrix was" an 
1833, Thompson v. Mosely, 5 C. & P. 501 unskilled person, ... unlearned in the law", 
(alteration of a bill by rhloride of soda; ed- considered, in interpreting the will); 1003, 
denre receh'ed that the alleged alterer was a Thurston's Adm'r t'. Prather, Ky. ,77 
Burgeon and acquainted with that 8ubstanc('). S. W. a54 (execution of a will; that the t('stator 

21S02, Croom t'. Sugg, 110 N. C. 250. 14 "wus a learned lawyer", considered): 1807, 
S. E. 748 (bond said to be a forgery; .. it Gable v. Rauch. 50 S, C. 05, 27 S. E. 555 (the 
would unquestionably have been competent draughtsman of a will, who attested it; his 
to prove ... that the plaintiff •.. was cxperience and character as prohate judge, 
unuslJally elm'er in iIilitating the handnTiting et('., admitted to show that he" would sec to it 
of others "), that the will Wn8 properly executed", the com-

Contm.: ISGO. Dow's Ex'r v. Spenny's Ex'r, pliance with legal requirements beiIlI( in issue) ; 
2,1 Mo. 3!J0 (~kill in imitating handnTiting, I!JOI, Claflin's Will. 73 Vt. 120, 50 Atl. 815 
not admitted to show forgery). (testator's experien('e and habit of drawing 

3 Enola"'l: 1220, Richard, Prior t. Moses, wills, admitted to show probable due cxecu-
Riggs' Select Pleas, etc., of the Jewish Ex- tion: compare the similar usc of a style of 
chequer (Selden Soc. XV, 1!J05, p. 4; forgery spelling, post, § O!J). 
of a deed of debt purporting to he signed by Not dccidt'd: 1898, Tbrockmorton v. Holt, 
Thomas, Prior of a convent; the plaintiff 12 D. C. App. 552, 581 (forgery of a will; 
"says that the said Prior Thomas was a good the "legal attainments and literary culture and 
and discreet and excellent derk, and not the style of the testator", offered to show II certain 
mlln to make a charter ('ontaining bad Latin will not to have been nTitten by him; not 
as this ehart('r docs"); 1872, R. v. Castro. decided). 
alias Tichbornc (education and expf'rience used Contra: 1001. Throf'kmorton r. Holt, 
a.~ negativing the authorship of doruments; 180 U. S. 552, 21 Sup. 474 (will of a Judge 
sec citation. ]Jo,~t, § 270). Advocate General of the U. S.; opinion as to 

Callada: 1886, Scott v. Crerar, 11 Onto its genuinen('ss by a witness familiar with his 
541, 553, 562, 14 Onto App. 152 (libel in anon- style of composition. that the purporting '1\;11 
ymolls typewritten circulars sent to lawyers, was not genuinely his, excluded; unsound: 
imputing to the plaintiff improper professional no authority dted). 
conduct; the similarity of phrases therein to Compart' here the cases cited post, §§ 270, 
phrases recently used by the defendant in con- 413.2024,2148. 2149. 
versation, lwld admissible; but not the opinion § 88. I Englalld: 1i02, R. 1'. Lambe, 
of a witness, based on the style of expressions, Peake N. P. 141 (forgery of a bank-note by 
that the defendant was the author; Rose, J., tracing with a camel-hair pencil; the possession 
diss. on the latter point, in a sensible opinion; of drawings in ink of the design on a bank-note 
on appeal, the rUling helow was held erroneous admitted) ; 1808. R. r. Ball, 1 Camp. 324 
in excluding evidence, though the language (uttering a forged bank-note; possession of 
of the opinion shows no essential difTerence appropriate tools, admitted); 183!J, Griffits 
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negative fact is the one which usually supports this argument; and the more 
prominent significance of the affirmative fact e.g. the prior possession of 
a gun or knife will usually be its indication of a design or plan to use it 
for the act in question (post, §§ 237, 304). . 

§ 89. Possession or Lack of Money as affecting the of a Loo.n, 
Payment or the like. A man destitute of property or credit cannot lend a 
large sum of money; his lack of the capacity to make such a loan is of some 
probative value to show that he did not make it: 

li29, Halel!' Trial, Ii How. St, Tr. 293; forgery of a promissory note for £4iOO, pay
able to Samuel Lee; to show that the payee could not have lent. such a sum, counsel asked: 
"Is Lee a man of worth?" Witnes~: "No, sir; he is not worth £5 ill the world." Counsel: 
.. What say you to this, :\Ir. Hales? . " This note, they say that you published it as a 
true note, how should it come to pass that such a poor person as this Lee is should indOl'Se 
over such a note to you?" 

1860, PIGOT, C. B., in Dowling v. Dowling. 10 Ir. C. L. 236, 239, 244: .. It has beeu the 
constant practice of judges to receive such e\'idenee . , . ; proof that a party was in 
such circumstances that he cOllld not has been rereh'ed as evidence that he did not pay the 
money in question ... , It is said that evidence of this kind will be a surprise upon the 
parties; and so it sometimes may be ... , [But] few rases can be imagined in which a 
party may not be surprised by unexpected evidenre prodllced by his lu!ver:;ary .... There 
would be little safety against unfounded demands supported b~· reckless swearing if cir
cumstances of this kind, not too remote, cOllld not be submitted to the judgment and 

f . " common sense 0 a Jury. 

Such a lac'o of money or other resources is therefore rele\'ant to show the im
probabili6' of the making of such a loan or payment. l It is possible that 
v. Payne. 11 A. & E. 131 (plea of forgery to an 
action against the acceptor of a bill; e\'idence 
was rejected that the plaintiff had been in 
possession of II mass of bills among which were 
three with the defendant's forged acceptance. 
and that these had been circulated; this is 
unsound). 

United States: 189.5. Thomas ". State. 107 
Ala. 13. 18 So. 229 (pre\;ous possession of a jug 
which was u~cd to saturate with oil the place 
set on fire. admitted); 1874. People v. Brother
tOn. 47 Cal. 402 (p()ssession of a material 
which would rcm()\"e ink from checks similar 
to the one alleged to ha\'e been altered by 
dciendant. udmitted): 1870. Com. v. Choate. 
105 Mass. 451 (IIrson: the prior possession of a 
peculiar kind of apparutus adapted for setting 
the fire in question. liS showing" the requisite 
skill. materials. tools. and opportunity", 
admitted): 1889. Miller ,o, S. P. Co .. 118 N. Y. 
199,23 N. E. 462 (to show that. the defendant 
had the means of preventing an accident caused 
by the giving WilY of a stick of wood used as the 
toggle for a rope. the fact WIIS admitted that 
thereafter a capstan bar ncar by was used and 
Btood the strain): 1895. Ni('holas v. Com .. 91 
Va. 741. 21 S. E. 364 (admitting the possession 
of an lIuger fitting a hole in the bottom of a 
boat which the defendant was charged with 
sinking). 

§ 89. 1 ESGL.\SD: 1762. Lane v. Dighton. 
1 Ambl. 409. 41;~ (e\'idence received that" be
fore that time he was a poor person. and not 
ahle to pay for them [estatesl out of his own 
money"); 1774. Mayor of Hull v. Horner. 
Cowp. 102. 109 (Lord l\Iauslicld. C. J.; pay
ment may be dispro\'ed .. by ~howing the party 
not to have been in circum,tanre~ to pay"); 
1805. Lench II. Lcnch. 10 VI's . .Jr. 511. 51S; 
1808. Williaume t'. Gorges. 1 Camp. 217; 
lS12. Fladong r. Winter. 19 \'es. Jr. 196; 
IS37. Grenfell v. Girdlestone. 2 Y. & C. 662. 
681. 

UNITED STATES: Il1diaTUl: 1905. Henderson 
1'. Hendersoll. 165 Ind. 6uu. 75 X. E. 2G9 
(whether B. had deposited $01300; her lack of 
money at the alleged time. admitted); Mass
aclwsel/s: IS6G. Stebbins ~. Miller. 12 All. 
591. 594. 597; ISG'. Winchester v. Charter. 
97 Mass. 140. 1·13; 1868. Atwood 11. Scott. 
9!l Mass. 177; 1871. Woodward 1'. Lea\;tt. 
107 Mass. 453. 4.58: 1894. Bliss v. Johnson. 
162 Mass. 323: lit ichioan: 1894. Rosenthal 
v. Bishop. 9S Mich. 527. 531. 57 N. W. 573 
(an $1100 order for whiskey b~' n druggist; 
the limited business of the druggist. con
sidered, as making it unlikely): New Hamp
shire: I8iiI. Demeritt 1'. Miles. 22 N. H. 523. 
52S: 1855. Wiggin v. Plumer. 31 N. H. 251. 
268; New York: 1880. Pontius 11. People, 82 N. 
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there are limits to this use of the evidence; but the circumstances of each 
case will suggest them, and no general exception seems to. have been laid 
down.~ As to the time of the lack of money, it may of course be so far ante
rior as to have no significance to the evidence; but the mere fact that the 
impecunious condition is anterior in time does not render it inadmissible.3 

This must be distinguished from the general question how far anterior pos
session is admissible to show present possession (post, § 3i9). 

'fhe possession of money will usually not be admissible as making probable 
the payment or loaning of money.4 But where the lack of money is alleged, 
Y. 339,349 (lack of means admitted to disprove 67 Pa. 137: ("Surely it is not to be inferred 
the lending of $4000); P,'lmsylm1!1'a: 1~52, from this tbat wherever a plaintiff brings an 
Strimpfier v. Hoberts, 18 Pa. 283, 296 (re- actiull for goods sold and delivered, or money 
suiting trust in lands purchased in the name lent and ad\'anced, or paid out, laid out, and 
of II. clerk; to show that the derk did not huy expended, that it is competent to the defendant 
them for himself, e\;dence was received of his to gh'e e\'idence of the pecuniary inability of 
inability to pay the large sums actually paid by the plaintiff, and thus raise an issue entirely 
him); 1861, Stauffer r. Young, :39 Pa. 455, cullateral. What legitimate inference in such 
461, 462 (pecuniar.\· inability to make an al- case can be drawn from the insolvency of the 
leged loan, admitted); Washinoton: 189U, plaintiff? Men hea\;ly indebted, and even 
Moore t'. Pulmer, 1·1 Wash. la·I, 44 Pac. 142 kl'eping their creditors at bay, often have 
(defendant's high financial standing and plain- large transactiolls in borrowing and lending, 
tiff's small means, to show that defendant and nrc posses~ed of considerable sums of 
would probably not havo gh'cn an allcged money"; but. he intimates the propriety of 
large note to plaintiff, admitted); TVc.~t Vil'- SUdl e\'idence in some cases}; 1844, Rowe v. 
oillia: 1886, State v. Hen(ierson, 29 \V. Va. Polkinghorne, 1 C. & K. 618 (smallness of in
H7, 164, 1 S. E. 225 (furgery of 11 receipt; that comc, to disprove a large pureha~e. excluded; 
the party whose name was receipted was in but rpceh'ed to show that the wcdding dresses 
embarrastied circullltitam'es and unable to supplied to the alleged debtor's daughter were 
pay such a sum, admitted); Wiscol/sin: 188·1, more likely to ha\'o been supplied on the credit 
Nash v. Hoxie, .50 Wis. as!, aso, 18 N. W. 40S of the daughter's future husband than 011 the 
(contract by the defend'lllt to deliver logs defendant's credit). 
to be sawed by tLe plaintiff; to dispro\'e the These instanccs, howe\·er. invoh'c rather 
making of the contl'!lct, tht' defcndant's lack th· question of motive (post, § 392). 
of logs such as alleged was rejPcted; this is 3 1860, Pigot, C. n., in Dowling v. Dewling. 
sound; compare § :l92, po.~t); HifJ9, Williams 10 Ir. C. L. 236, 243 (" It is 8uid that this will 
v. Williums. lO2 Wis. 246. 78 N. \\'. -It!) (Iolln; open a wide is~ue for the jur~' as to time. 
the alleged lender's lack of means and tho bor- Unquestionably it will; hut it must be left to 
rOwer's possession of ample means, admitted the disC!retion of the judge to take rare that the 
in disproof); 190·1. Riel,eman v. William,bur~ e\'idence shall be confined within re!t~(lllnble 
C. F. Ins. Co., 120 Wis. 65.5, 98 ="'. W. 91iO limits. Inst~lIlces might be put in which it 
(m·er.insuruneo; the insured's financial con- would be mere folly to gh'e t!w ~lightest weight 
dition, admitted to show the improbability of to such evidcnce, or indeed to admit it at all. 
carrying a large stock of good,). . .. III thc case of a merchant in extensivo 

Contra, but unsound: 1902, People ". trade, no one would think it mat{!rial to prO\'e 
Lapique, 136 Cal. 50:!. 1m Par. 226 • . ~emblr, that thirty years ago he acted as a porter, in 
(forgery of a note in 1\1.'s namp; 1\1.'s pecuni- order to negativo his ability to pa~' a dobt or 
sry . condition, beld inadmissible); 1861, make a loan a ycar before the trial "). 
Clark v. Fletcher, 1 All. :\lass. 5:l, 56 (action Accord: 1860, o.Jwling 'II. Dowling, supra 
for work done in tanning; e\'idence by the (inability seven years before, with proof of 
defendant of the plaintiff's insoh'en~y, not intervening condition. admitted); 1851, De
admitted to show thllt the plaintiff hlld no meritt'll. Miles, 22 N. H. 52:l, 528 (lack of 
teams with which ho could havc done the work; money fifteen months before, admitted). 
but e\'idence of tho plaintiff's prhr sale of all 41868. Atwood D. S"ott, 99 !\tass. 177 
his teams was admitU!d for that. purpose}; (bocause "experience is not sufficiently uni-
1901, Perkins v. Humes, 200 Pa. 2:1.5, 49 At!. form to raise a presumption that one who has 
934 (insolvency of payee, :md possession of the means of paying a debt will actually pay 
IIlnds b}' alleged maker, not admitted on an it "); 1876, Higgins v. Andrews, 121 Mass. 
issue of execution of notes). 2[13; 1918, Farmer 1'. Williams, 92 Vt. 132, 

For lack of money as II motive fQr crime, see I02 Atl. 932 (payment of money borrowed; 
post, § 392. defendant's possession of money. bere ex-

t 1870, Sherwood. J., in Wooda r. Gummert, ,.Iuded). 
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as showing probable non-payment, this lack may be denied by evidence to 
the contrarJ', i.e. by proving possession.s .Moreover, where the presumption 
of payment from lapse of time is sought to be raised, one way of supporting 
it is by showing that there were no obstacles in the inten'al to the collection 
of the claim, and, in particular, that the debtor was soh'ent and possessed of 
assets sufficient to satisfy the debt; this, however, is a different use of the 
evidence (post, §§ 224, 2517). , 

With what facts e.g. the non-payment of a debt this insolvency or 
destitution is to be evidenced, is a difl'erent question (1JOst, § 224). The sudden 
possession of money, after the date of a theft, by one who had no money be
fore it, a.s indicating an unlawful acquisition, also raises a difl'erent question 
(post, § 154). Still other distinct inquiries are whether poverty shnuld be 
considered, as indicating a motive for crime (post, § 392); and whether there 
is to be a presumption of payment by lapse of time (post, § 2517). 

Sub-topic C: HABIT OR CUSTOM 
~. .' 

§ 92. General Principle. Of the probatiYe value of a person's habit or 
custom, as showing the doing on a specific occasion of the act which is the 
subject of the habit or custom, there can be no doubt. E\'ery day's experi
ence and reasoning make it clear enough: 

1861. FJ~-\XDR.-\U, .J., in Walker \". Barron, 6 )linn, .'i~S, 512: "[Customs] ma~', lik~ any 
other far:~ . .; ur circllmstanC'('s, he shown whrn their existel1C'e will increase or climini:':1 the 
proh:tbilities of an act having heen done or not done, whirh act is the subject of cOl'test." 

1873, SAHGEl':T, C. J., ill State \'. Railmac/. ;j2 N. H. 528, .'i:~2: •• It would seem to be 
axiomatic that It man is likely to do or not to do It thing, or to do it or not to do it in It 
particular war, [according] liS he is in the habit of doing or not doing it." 

1887, SIIEH\\'OOD, J., in Mathias v. O'Neill, !).J. :'.10. 527, 6 S. W. 253 (admitting evi
dence of a hookkeeper's custom of handing over I'ollateral notes to the teller, as indicat
ing that it was done in this instance): .. It is really immaterial, umler the authorities cited, 
whether he was able to do more than to verify his entries and prO\'e his im'ariable custom. 
These things heing proven, the presumption ariscs therefroIll that the usual cour5e of business 
was pursued in this partic'ular instance. Everyone is presumed to go\'(~rn himself by the 
rules of right reason, and consequently that he acquits himself of his engagement and 
duty. . .. Whenever it is e~tablished that one a<.'t is the usual ('OIH'omitant of another, 
the latter being prO\'ed, the former will be presumed; for this is in accord with the 
experience of COIlllllon life. It is simply the process of ascertaining Olle fact from the 
existence of another." 

There is, however, much room for difference of opinion in concrete cases, 
owing chiefly to the indefiniteness of the notion of habit or custom. If we 
conceive it as im'olving an invariable regularity of action, there can be no 
doubt that this fixed sequence of acts ttnds strongly to show the occurrence 
of a given instance. But in the ordinar~' affairs of life a habit or custom 

s 1876, Higgins v. Andrews. 121 Mas." 293; 
1851. Wiggin r. Plumer. :n N. H. 251. 269; 
1916, Gilfillan v. Gilfillan's Estate. !)Q Conn. 
94.90 Atl. 7()'1 (contract for board of intestate: 

to rebut an assertion that plaintifi was re
paying a loan with ser\'ices, her possession of 
ample money was admitted). 
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seldom has such an invariable regularity. Hence, it is easy to see why in a 
given instance something that may be loosely called habit or custom should 
be rejected, because it may not in fact have sufficient regularity to make it 
probable that it would be carried out in every instance or in most instances. 
Whether or not such sufficient regularity exists must depend largely on th 
circumstanc~s of each case. 1 

There are two other difficulties that arise in connection with such evidence, 
both of them, however, depending on other doctrines of Evidence. (1) The 
idea of habit is sometimes difficult to distinguish from that of Character;.
for example, where a negligent habit is charged; and if it is interpreted in 
the latter aspect, it may of course become obnoxious to the rule against the 
use of a party's character in civil cases (ante, § (5). (2) Assuming the rele
vancy of a Habit or Custom, the proof of it may often have to be made by 
marshalling various evidential instances as the basis of an inference to a habit 
or custom; this question how to evidence 1l abit or C1IstOlll is also a dif
ferent one, dealt with elsewhere (post, §§ 370, 377). Habit of making a record 
as a basis for testifying from refreshed recollection, is also a different ques-
tion (post, §§ 98, 747). . . 

; § 93. Miscellaneous Instances. Subject to the foregoing distinctions, the 
l 
! admissibility of a person's habit, usage, or custom as evidence that he did or 
, did not do the act in question may be said to be uni\'crsally conceded. l Yet 

§ 92.1 From th!! point of view oflogic and psy- Security Mutual L. I. Co. v. Klentsch. 8th 
chology as applicable to argument before the C. C. A .• 169 Fed. 104 (whether a premiUm 
jury (not the rules of Admissihility). sec the had been paid; insured's custom as to paying 
materials collected in the present author's by cash or by chcck, admitted) ; 
.. Principles of Judicial Proof. as given by Alahama: 1877, Fincher v. State, .58 Ala. 221 
Logic, Psychology, and General Experience. ('"The place at which F. [the accused] kept his 
and illustrated in Judicial Trials" (1!l13), gun and the habits of the family as to rising. 
§§ 130-136. when Mrs. D. [the witncssl lh'ed t!tere [t'ix 

§ 93. 1 For cases of neolioent or care/Ill month~ before]. have a very remote bearing, 
habit in personal injUrY cases. see also the if any. on the fact of where the gun was on the 
rulings cited post. § 97: ENGI~~ND: 1ill5, night prcc('ding and the morning of the murder, 
Lucas v. Novosilieski. 1 Esp. 296 (to prO\'e and on the fact of whether the State's witnesses. 
payment of wages. evidence was offered of members of the family. were up at a particular 
the defendant.'s custom of IJuying the workmen hour that morning". and were rejected); 
every Saturda}' night. and of the plaintiff's 1902. Hart.,ell v. l\fasterson. 132 Ala. 275. 
presence waiting with the rest; admitted, 31 So. G18 (defendant's custom to employ his 
"as he worked under the same terms with the clerks by the year, not admitted on the ques-
other workmen ") ; 1811, Evans v. Birch. tion whether the plaintiff's employment was 
3 Camp. 10 (action against a milk-carrier for by the month or the ~'ear); 1905. Carwile v. 
moneys not turned o\'er to his employer; the State. 148 Ala. 57G. 39 So. 220 (deceased's 
regular course of business in paying over the habit as to carrying a billbook. admitted) ; 
receipts daily, admitted as showing payment); Connecticut: 191:i. Moffit v. Connecticut Co., 
1829, Sellen v. Norman, 4 C. &; P. 81, note 86 Conn. 527, 86 At!. 1G (whether a car stopped 
(course of paying wages every Saturday night. at a corner and plaintiff boarded it; invariable 
admissible). custom of the cars to stop at another and not 

UNITED STATES: Federal: 1822. Bouldin v. that corner. admitted) ; 
Massie's Heirs. 7 Wheat. 153 (habit of never Georoia: 1895, Grantham v. State, 95 Ga. 
recording witho!1t a document of transfer, 459. 22 S. E. 281 (habit of gambling with X, 
admitted; 1907. Chitwood v. U. S.. 8th as indicating that goods of X were obtained 
C. C. A., 153 Fed. 551 (stealing contents of from him in gaming and not by burglary, ad-
mail; the defendant contended that the letter mitted; compare § 85, ante); 1897. White v. 
was open when it arrived; e\'idence of the State. 100 Ga. G59. 28 S. E. 423 (habit of 
habitual arrival of torn mail packages during carrying a pistol with one charge only, ad-
two months prior was held admissible); 1909. mittcd to show that it was so carried till the 
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the distinetions named, as well as the individual circumstances going to affect 
the regularity of the habit, will from time to time effect its exclusion. Courts 
vary, moreover, in their liberality of application of the principle. It may 

moment, of killing, and t.lIUS that it was not 104 Minn. 198. 116 N. W. 739 (custom as to 
fully loaded and then partly fired); 189S, use of forms for soldiers' homestead scrip, 
Oliver v. State, 106 Ga. 142,32 S. E. 18 (carry- admitted) ; 
ing concealed weapon; habit of carrying it .'[j~8ouri: 1862, Goodiellow's Exr's r. Meegan, 
openly, not admitted for defendant) ; 32 Mo. 230, 281, 284 (that it was not the cus-
Illirwis: 1865, A merican Express Co. v. tom for pasturers to become responsible for 
Haggard, 37 Ill. 465, 469, 472 (noll·delivery cattle, excluded); 1920, Lock r. Chicago B. & 
of a package; custom oi the plaintiff's drivers Q. R. Co., 281 1\10. 532, 219 S. W. 919 (injury 
in delivering, admitted; also, in rebuttal, by stumbling over a brakebeam between 
past thieving habits of the particular driver) ; tracks in a railroad yard; the habit of defend-
HlOl, Sorenson v. Sorenson, 189 Ill. li9, 59 ant's employees to leave materials scattered 
N. E. 555 (habitual partisan affiliations of a over the yard, admitted on the issue of the 
voter, admitted to evidence the tenor of his location of the brakebeam) ; 
\'ote); 1914, Rexroth v. Schein, 206 Ill. 97, Nebraska: 1894, Lincoln V. P. & P. B. Co. v. 
(j9 N. E. 247 (party affiliations are e\'idence of Buckner, 39 Nebr. 83, 85, 57 N. W. 749 (in-
voting for thc party nominees; cases col- jury from a pile of ashes; habitual deposit 
lected) ; of ashes at that place, admitted to show de-
Indiana: 1870, Foltz v. State, 33 Ind. 215 fendant to be the source); 1898, Gate City 
(business habits, admitted to e\'idence the Abstract Co. r. Post, 55 Nebr. 742, 76 ~. W. 
selling of cigars) ; 471 (to show the indexing of a judgment on the 
IoU'a: 1861. Smith v. Clark. 12 Ia. :32 (whether day of ming, the clerk's uniform custom re-
a parol acceptance of a draft had been made; ceh'ed); 1898, Barr v. Post, 56 Nebr. 698, 77 
the defendant's custom to accept in writing N. W. 123. 8emble (that "he ne\'er used profane 
only. admitted); 1874. Beiderbecke 'I), Transp. language", admissible, to show non-user on a 
Co., 39 Ia. 500 (whether goods were to be de- particular occasion) ; 
Ii-'ered at D.; previous habit of the parties New Hamp8hire: 1877, Halll'. Brown, 58 N. H. 
as to delivering goods. admitted); 188S, 93 (injury at a highway blockaded by a train; 
Riordan v. Guggerty, 74 Ia. 69:J, 39 N. W. 107 to dispro\'c the blockade, evidence was ad-
(the destruction of a telegram-originul. C\'i- mitted of 11 practice of managing trains 50 as 
denced by a custom of the officc to destroy all not to ohstruct the highway); 1877, State " . 
such papers after six months); 1912, Frederick- Shaw. 58 X. H. 73 (a course of liquor-sales in 
son v. Iowa C, R. Co .. 156 Ia. 26, 135 N. W. 12 a preceding month, admitted to show a specific 
(deceased's habit at a railway crossing, ad- sale;" where there is a question whether a par-
mit ted) ; ticulnr act was done. the existence of am' course , 

Kansas: 1899, Missouri P. R. Co. t'. Moffatt, of business according to which it naturally 
60 Kan. 113.55 Pac. 837 (former careful custom would h:1\'C been done is a rele\'ant fact ") ; 
of deceased in approaching a railroad-crossing, 1900. Smith t·. R. Co., 70 N. H. 53, ·17 Atl. 290 
admitted) ; (death at a crossing; deceased's "uniform 
Kentucky: IS99, Tunks r. Vincent, 106 Ky. habit of slackening the speed of his horse" 
829, 51 S. W. 022 (a voter's regular party, at the crossing, admitted to show "that he 
admitted to show his ~'ote) ; did so 011 his fatal trip "); 1903. Stone v. R. Co., 
Maryland: 1837, Pocock v. Hendricks, 8 G. & 72 N. H. 206, 55 At!. 359 (habitual speed of a 
J. 421, 427. 433 (whether a conveyance had particular train at a certain point, admitted); 
becn elCecuted absolutely or conditionally, and 1904. Wright v. Da\'is, 72 N, H. 448, 57 A tl. 
whether it had been read over to the illiterate 335 (making of a loan; the alleged borrower's 
grantor; the habit of the draughtsm:m. a habit of depositing at a bank, admittcd). 
magistrate, to ask grantors whether they 1905, Tucker v. B. & M. R. Co., 73 N. H, 132, 
wished 1m absolutc or a conditional convey- 59 At!. 943 (deccased's habit to stop and look 
ance, and to read over document3 to the at a crossing; Smith v. R. Co., followed); 
grantor before elCecution, excluded) ; 1909. Bourassa t·. Grand Trunk R. Co., 75 
Massachusetts: 1901, Perlstein v. Express Co., N. H. 359. 74 At!. 590 (like Smith t'. H. Co.); 
177 Mass. 530.59 N. E. In4 (prescribl·d routes ,Yew l'ork: 1864, Dubois t'. Baker, 30 N. Y. 
for defendant's drh'ers, admitted to show that 369 (habit of carrl'ing an inkstand, not ad-
the presence of one drh'cr at a certain place mitted to show that it was in his possession on 
was not in the course of duty) ; a certain day) ; 
Michigan: 1877, Hamilton v. Billingsley, 37 North Carolina: 1860. Ashe I'. De Rosset, 8 
Mich. 109 (to show that H. did not promise to Jones L. 240 (whether a reccipt for rice V,'tIS 

go to a place on Sunday. the fact that he was a gi-'en by a miller; his hnhit to give a rc("eipt. 
strict observer of the Sabbath was rejectcd); admitted); 1868, Vaughan t'. n. Co., 63 K, C. 
Minneao/a: 1908, Rogers 11. Clark IroD Co., 11 (whether goods had been received by a rail-
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§ 93 HABIT, TO EVIDENCE A.l.~ ACT [CHAP. VI 

be noted here, however, that the prohibitions of the Opinion rule about testi
mony to usage or custom (po.~t, § 1955), and as to the Parol Evidence rule 
concerning usage (post, §§ 2440, 2464), are not here involved in an:>-' way. 

§ 94. Course of Dealing in Sa.les and Agencies. \Vhere a transaction of 
selling, or of authorizing an agent to sell, has taken the form of a usual and 
fixed course of business between two persons, this habit is admissible to in
dicate the probable tenor of a particular transaetion; the circumstances will 
determine whether in a given case the relations have reached a sufficient de
gree of fixity to become relevant. l The usual doubt here, however, arises in 

road company; its hahit to weigh and mar!, 
goods when reeeh·ed. admitted. as 8ho\\;ng that 
they would h(we been found marked); lS99 . 

• 

White v. Tripp. 125 N. C. 52:3.34 S. E. (ii;fj 

(whether u promise was to pay the deht of 
another; "usage and method of kecpi::g 
accounts ill such cases ". admitted liS corrobo
rative; 1906.Bllrrott". Atlantic & N.C. R.Co .. 
140 N. C. 546. 53 S. E. ·!32 (expulsion from a 
cnr for lack of a tirkct; conductor's habit as 
to taking tickets. admitted); I!115. Fourth 
National Bank 1'. Wilson. lGS N. C. 557, S·! 
S. E. 866 (custom of a hank as to sending notice 
of oishonor, admlttt'd) : 
.vorlh Dal,ola: I !J04, XcI son I'. Grondahl, 12 
N. D. 130, 100 ;0.;. W. 1003 (notary's habit t.o 
present notes for paymellt lit thc place where 
payable, admitted) : 
Orcoon: HIOO. Wade I'. R. Co., 36 Or. :ll 1. 
5!) Pac. 8i5 (whether spct'd of ('ars 011 a particu
lar occasion may be e\'idenced by customary 
speed, not der'idcd) : 
Pennsyil'ania: IS50, Schoneman v. Feg!c·::. 
14 Pa. St. 376, 3S0 (whethcr a rereipt was gh'ell 
for a payment: the per:'on's usual practiC(' . r 

gi\'ing receipts. excluded, where the witne>2 
had no mcmory as to the specific :lct in ques
tion: explaincd in :\l"ighell v. Bank. infra. 
as bascd on the witlle~s' failure to gi\'c dirert 
testimony to whkh the habit could he I'ol'roho-

. ) 18-- 'r . t B k ,'- I' ,)QC' ratlvc; DD. J.\ Clgrlcn r. un ., _:J n. _00:", 

291 (whether a deposit was reech'ed; the hahit 
of the cashier to enter deposits daily, and the 
ahsence of an cntr.\·. admitted to sho\\' no re
ceipt of II ~lairned deposit, as corroborating t.he 
direct testimnny; Schoneman v. Fegle.\· ex
plained): 1898. Whet'ler v. Ahlers. 189 pa. 
138, ·12 At!. 40 (alteration of note h~' maker 
after indor~ement; a carei in the maker's 
writing. showing n I'ractice in <,hanging figures. 
admitted): 18!l8, :\lnrril. v. Guffey. I"S Pa. 
534, 41 Atl. 1:31 (defendant's printed form of 
lease, not admitted to show termg of a particu
lar lost lease): 1905, Custer 1'. Fidelit:: l\I. A. 
Ass'n, 211 Pa. 257. 60 At!. i7G (custom to 
attach a copy of the application to an in
surance policy, excluded, as not sufficient of 
itself. on the theory of Schoneman n. Fegley, 
supra) : 
T~h.-..essce: 1833, Leiper v. Erwin. 5 Yerg. 
97 (that a creditor was habitually prompt in 

coll('Pting, admitted to evidence the paymcllt 
of n debt, other circumst.:lnces corroborating) : 
18SI, Bender n. MOlltgomery, 8 Lea 591 (simi
lar) : 
Texas: 1896, l\IcCray v. R. Co., S!) Tex. 1(;8, 
a·1 S. W. 95 (the duties of brakemen generally, 
illad!llis~ible without showing that the same: 
prncticl' pre\'ailed 011 all roads) : 
Utah: !!J16, Beaureguurd 1'. Gunnisoll Cit~·, 
-!s Utah 515. 160 Pac. SI5 (illegal "oting: 
1l:!I·tisan uffililltiolls arc e\·idct.cc of the tenor • 

of a person's \'ote) : 
l'crmollt: IS(;7, Hine n. Poml'roy, 24 VI. 
211. 2 J.l. 219 (whether an attorney had dirt,,·tr>d 
a process-st'T\'er to take X. ano :'If. aH re
"eiplors: his uniform cours(' of husiness to 
give 110 illstru~tinns as t·') receiptors. admittt'ci 
a. corrohorati\'e): 1901. Scott r. Bailey, 7a 
VI. ·W. ,50 All. [j,j7 (issue of paymenL: dc
fendant'~ habit to pay the plaintiff Jlcrsonall::. 
('xcluded): 1017. Dionne I'. Alm'rit-an Exprl':'s 
Co" n I V I. .52 I, 10 J .-\ tl. 20[l (Ios~ of go"d~; 
defc::dant's habit tle\'('r to re('eive goods for 
transportatiDn \\;!ilOUt gh'ing a receipt, ('x
duded: UlIs()IlIId); 
Virginia: I!J:.?O. Graham I'. Com., 127 Va. HOS, 
10:\ S. E. 5G5 (homil'idt' of an officer whilc 
arr .. ,tillg deielldant's si:;t.l'r; to rebut defend
ant's e\'idem'" of deceased' s U:;P of violell t and 
prof:tne language to tht' woman at the timp: 
t.he State was allo\\'l'c! to introdu(,e witlle~sc" 
who "ne\'cr hl'ard him make usc of an oath ") : 

For other t'xampl('s. which in\'ol\'e the usc of 
)Jarlic,lIar ill.,lallcr.Y to ('\'idence a hahit or 
gpncral plan, sec posl, §§ 373.377. For the usc 
of particular instances in criminal cases. sec 
post. § § :lOQ-:107. 

For a habit of intoxication. sec antc, §§ 65, 
H5. 1)(1sl, § !)(j. 

§ 94. I ENGl.A:.-n: ISD6, Howard v. Sher
ward, L. R. 2 C. P. 148 (whether till' defend
ant's set\'ant, who had warranted a horse sold 
to the plain tifT, had authority to do so was dis
putcd: and to show the probable non-existence 
of it, e\idence was offered of a usage among 
horse-dealers not to warrant under the cir
cumstances: the Court found that there was 
lin ostensihle authority, and therefore. per 
Willes, J., the usage "if not objectionable on 
the ground of remoteness, which I think it 
was, after all onh' amoun ted to a taci t direction 

328 



• 

• 

§§ 83-119) SALES, AGENCIES, MAIL, TELEGR.-\.PH § 94 

the attempt to evidence this fixity by particular instances of the repetition of 
the transaction (post, §§ 372, 3i7) . 

§ 95. Course of the Mail and Telegraph. The fixed methods and system
atic operation of the Government's postal service have been long conceded to 
be evidence of the due delivery to the addressee of mail matter placed for 
that purpose in the custody of the authorities. The conditions are that the 
lOail ma.tter shall appear to have conformed to the chief regulations of the 
service, namely, that it shall have been sufficiently prepaid in stamps, cor
rect1~· addressed, and placed in the appropriate receptacle.l 

from the principal to hi~ agent lIot to warrant 1834. Warren r. Wm'ren, 1 C. M. &; R. 250. 
on this lmrticular occasion", and was therefore 252 (Parke. B.; ., If a letter is sent by the post. 
legally illetTecth·e). it is . prima facie' proof. until the contrary 

UNITl::I> STATES: Federal: 1863. Schuchardt bo pro\·ed. that the party to whom it i~ ad-
v. Aliens. 1 Wall. 35!). 36:3. a68 (false warrant~·. dressed rec(>i\"('d it in due course"). 
alleging the defendant warranted UII articl(> UXITEl> ST.\T£5: Fcdaal: IS7G. U. S. v. 
a.,; fit to be used in the plaintiff's business; Babcock. 3 Dill. C. C. 571; 1883. Rosenthalll. 
a hroker was allowed t.o te~tify wh:lt kind of the Walker. 111 U. S. IS5. W3. 4 Sup. 382; 1897. 
article" h(> hud been in the habit of ;;elling the Dunlop v. V. S .. 165 U. S. 486. 17 Sup. 175 
l,lllintiff;; "); COllllcc/icul: IS!l6. Plumb t". (the course uf deli\'ery in the post-office. ad-
CUrl.i~. 66 Conn. 15·1. 33 Atl. 998 ("The jury. mitted as indicating that certain papers had 
in tlw ca.e at bar. were to determine whether come through the mail); 1005. Daddsoll S. S. 
it was prubahle that the JllaintifT. after charl-:- Co. v. c. S.. 1-12 Fed. 315. :ns. C. C. A.; 
ing all the materials furni,;hed on the order of A.labulIlu: 1ll15. Corry 1". Syh'ia Y Cia. HJ2 
Simeon Plumb for the con8truction of three Ala. 550. GS Sa. S91 (posting in mailbox); 
houses ill Bridgeport. to the defendant. as lhe .·1rkIlIiS!l.~: 190-1. Planters' ~.Iut. 1. Ass'n r. 
principal for whom Plumb acted. and for whom GrecH. nArk. 305. SO S. W. 151; l!l05. Mer-
it was not denied that he had authorit~· to ac~. chants' Exch. Co. v. Sa"dl'rs. ;·1 id. lG. S4 
proceeded to furni,;h like materbl~ for the con- S. W. 7SH; Cali!omia: C. C. 1'. 1872. 
"truction of fh'e other hOIl,;e~ in Bridgeport § 19n:; (par. 24); GtOrgia: 100-1. 1\atiollal 
'HI the ordl)r of Plumb. and tn char!!e them to BId!!. Ass'lI I'. Quin. 120 Ga. :j5S. 47 S. E. 062; 
the defendant. when he really ga\'e credit to IH06, Burch v. Americu;; G. ("0 •• 125 Ga. 153. 
Plumb. and d(>alt \\;th him as the onh' party 5:\ S. E. 100S; Il/illoi.~: ISH2. l"Gung v. Clapp. 
to the transaction. . ., If he has bet'n 1·17 111. 17t;' 1\10, :{;) X. E. :l7:!; Ibfll1. Ashlev • 
selling to him the same line of goods pre- Wirt' Co. r. Ill. Steel Co .. I1H Ill. BfI. 158. 45 
\"iou"ly,ns unllgent for a responsible llrincipul, X. Eo 410; 11106. Clark r. People. 224 III. 
lind claims that the sales in question were made 55-I. i9 X. E. n·ll; Iowa: 11'90. Pennypacker 
in the slIllIe w:w ancl umler the ~ame circum- r. Ins. Co .. SO la. 5t1. 45 1\. ,,'. ·101'; IS96 . • 

stances. ully evidence which renders :. change Goodwin r. A"slJr. Soc .• 07 la. 220. Ij(i 1\. 'V. 
of t'redit improbahle is relevant to an illrltlir.l' 157; IS09. '\'at50!! 1'. Richardwn, 110 la. 
as to whether ~uch a change was marlc"); G73. 1'0 X. \Y. ·IOi; l\CII/llrky: 1!'~5. Sullh'!I11 
PennsYlrania: IS!)G. Hamilton I'. Hastial-:s. r. Kuykendall. S2 I(y. 4S:l; 1901. Bloom I'. 

172 Pa. :IOS. 3·1 Atl. 43 (to show tho pr·.rties Wanner. Ky. . i7 S. W. !i:31 (llotil-e); 
included in a sale. ('\·idence of the state (,j ae- HlOC!. Contill('ntal Ins. Co. t·. Harv;ro\"(·. 131 
('ounts and (Jf the former comEe of a('alin,:!s Ky. 83i, 116 S. 'V. Z5G; IH2:? Pro(·tnr I'. 

was adm.itted "as tending to mak<> the proposi- Hay. 104 Ky. 74G. 240 S. W. 10G3 (und the ad-
till II in contrO\'ers~' more or I<>ss pro!JIlblc"). dressce's denial of receipt IIf the letter do!',; 1I0t 

§ 95. 1 This is universally ('onreded. and necessarily take away the effect of this evi-
the strength of the e\;dcnee is e\'en raioed to u dt'nce); Lnll~,iana: Hl:!l. Mc\\'illiams 1:. 

presumption (post. § 2534); the followill(!; list Hei(h. 1.19 I.a. 298. ~g Ro. nl~ (po:itu~e 1I0t 
of citutiolls docs not attelllpt to h~ complete. being stated to ha\'e heell prt'paid. no pre-
beciluse the derisions frequently involve also sumption arises; unsound); J[aille: 1896. 
the matter of suhstallth'c law mentioned in Chase I'. Surr~·. 88 :\le. ·IG8. a·1 Atl. 270; 
note 6. i1l!ra: ].[ary[CIlid : 1901. Bo,tain v. Separator Co .. 92 

ENGLA:m: 1705. Saunderson t'. Jud!!:,~. 2 H. !\Id. 483 • .IS :HI. ni: Jf a.iscu:hllse/ls: ISI0. 
BI. 509 (noti.,e to :m indor:;er; on (,hjection !\Iunn I'. Baldwin. 6 :\Ias.<. 316; 1870. Huntley 
that" it wa, not pro\'ed that the defendant r. Whittier. 105 Mass. 301 (distinguishing this 
recei\'()d the letter ",hid, w:!s put into the rule and that of constructh'c notice. or due 
post-office ", held thut .. the se::ding the letter diligence. for commcrcial paper) ; 1895. 
h~' the post \Vas sufficient e\'idence of notice .• ); !\IcDowell v. Ins. Co .. 16-1 Mass. 444. 41 N. E. 
1836, Shipley v. Todhunter, 7 C. & P. 680, 686; 6U5; Michigan: 1901. Lowry~. Saginaw S. P. 
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§ 95 HABIT, TO EVIDENCE AN ACT [CHAP. VI 

The habit ot a private person or commercial house, doing systematically a 
similar service, is equally relevant; the principle has been applied to an 
express carrier's delivery of packages 2 and to a telegraph company's trans
mission of telegl·ams.3 

The same application of the principle would admit a private person's usual 
course of business to e\'idence any act of delivery or tran:mlission, such as the 
sending of a notice, or the placing of letters in the mailbox; the only differ
ences al'e, first, that the fact of the governmental system wiII be judicially 
noticed without further evidence (post, § 2575), and secondly, that the course 
of business of an indi\'idual may lInder the circumstances not appear suffi
cientl~' fixed to be of pl'obuti\'c value.4 A consequence of the combination 

• 

Co .• 128l\Iich. 246. 87 ~. W. 19·1; 1006. LOIl~ without other evidence. held inadmissible; 
Bell L. Co. r. Nyman. 145 Mich. 477. lOS unsound). 
N. W. 1019; Minncsota: 189:3. Dade v. Il\~. 'Cases cited allte. § 93. passim. 
Co., 54 Minn. 336. 56 N. W. 4S (proofs Ilf 3 Can.: N. Hr. Cons. St. 1903. c. 127. § 36 
loss); 19::2. Rasmussen v. l\I£'Comb. "linn. (the delivery and receipt of a message at a 
-. 187 N. W. 513 (advertising contra('t); telegraph-office for transmission shall be evi-
Missouri: 1868. Phillips v. Scott, 43 1\10. 86. dence of its transmission and its receipt by the 
li9; Ncbraska: 1899, National Mas. A. Ass'n addre~see); 1888. White v. Flemming. 20 
v. Burr. 57 Nebr. 437, 77 N' W. 1091'; 1012. N. Sc. a35 (Com. v. Jeffries. infra. followed); 
Omaha v. Yancy. 91 Nebr. 261. 135 X. W. 100H; U. S.: 1896. Eppinger v. Scott, 112 Cal. 369. 
New Jersr:u: 1897. State v. Howell, 61 X .. J. L. ·H Pac. 723; 1863. Com. v. Jeffries. 7 All. 
142. 38 Atl. 748; New Mexico: 1913. Feder Mass. 5·18. 563 (transmission by the operator 
Silberberg Co. o. McNeil. 18 N. M. 44. 1:33 Par. in Boston of a message. relevant to show its 
975 (mere mailing, without proof of proppr receipt by the addressee in New York); 1897. 
address. insufficient); North Carolina: 1005. Perry v. Bank. 53 Ncbr. 89. 73 N. W. 538; 
Sherrod v. Farmers' 1\'1. F. 1. Ass·n. 139 N. C. 1885. Oregon S. S. Co. v. Otis, 100 N. Y. 4·16. 
167, 51 S. E. 910 (insurance notice); 1916, 452. 3 N. E. 485; 1899. Western Twine Co. v. 
Lynch v. Johnson. 171 N. C. 611. 89 S. E. 61 Wright. 11 S. D. 521, 78 N. W. 942. 
(mailing a deed); North Dakota: Compo L. The course of business in telephone trans-
1913. § 7936. par. 24; N. D. St. 1897, C. 110, mission is equally rele\'Unt; but this is com-
§ 3 (24); Oreool!: Or. Laws 1920. § 799. par. plicated with other principles. and is dealt with 
24; PennSYlvania: 1893. Jensen v. McCorkell. ]lost, § 2155. 
154 Pa. 323.325.26 Atl. 366., 1905. Neubert v. • ENGLAND: 1815. Hetherington v. Kemp. 
Armstrong W. Co .. 211 Pa. 582. 61 At!. 123 4 Camp. 19:3 (to show the sending of a letter, 
(demand-letter); 1906. Beeman v. Supreme the usage of the counting-house in placing the 
Lodge. 215 Pa. 627. 6·1 Atl. 792 (the due letters on a table, and the testimony of the 
mailing, etc.. at 9 A. M. in Philadelphia is partner as t.o his habit of posting them, ad
e\'idcnce of dcliver~' to destination in the same missible); 1837. Hart V. Alexander, 7 C. & P. 
city on the same day); Philippine Islands: 746, 751 (whether a circular announcing a 
C. C. P. 1901. § 334. par. 22 (like Cal. C. C. P. dissolution of partnership was sent; "the 
§ 1963. par. 24); 1913, U. S. v. Kosel. 24 practice of the house to send circulars on e\'ery 
P. I. 59·! (fraud); Porto Rico: Re\,. St. & C. change in the firm ". admitted; Lord Abinger. 
1911. § 1470 (like Cal. C. C. P. § 196a); C. B.: "That docs not show that a particular 
Rhode Island: 1857, Russell t'. Buckley. 4 R. I. person re('eh'ed a circular. except upon the 
52,) (m'en for letters containing money); presumption that a jury may make upon the 
Utah: 1898, Brown t'. Frat. A. Assoc .. 18 Utah general habit "). 
265,55 Pac. 63; Vermont: 1844, Oaks v. Weller. U NlTED STATES: Federal: 1825. Coyle 1'. 

IG Vt .. 6a. 70; 1897. McDermott v. Jackson; Gozzler. 2 Cr. C. C. 625 (to show the making 
Wisconsin: 97 Wis. 64, 7:! N. W. 375; IS!)9. and mailing of a notice on a specified day, the 
Small 1'. Prentice, 102 Wis. 256. 78 N. W. 415. notary's habit of gh'ing notice on the day of 

Contra: 1846, Allen v. Blunt. 2 \Voodb. making the demand was received); 1876, 
&: Man. 121. 131 (mailing said to he not suf- U. S. v. BahcoPk, 3 Dillon 571. 575 (telegrams 
ficient; it would be .. a presumption contra- delivered to a door-keeper accnstomed to dis-
dicted daily by the immense dead-letter collee- trihute despatches to defendant's office. ad-
tions never reeeh'ed by correspondents"); mitted); 1922. U. S. t. Rice. D. C. S. D. Tell: .. 
1913. Com. v. O·Bryan. U. & Co., 153 Ky. 406. 281 Ped. a26 (mode of spuding notice by the 
155 S. W. 1126 (failure to file a statement in a Tcxtls Adjutallt-Gencrnl for the U. S. provost
public office; the mere mailing of the statomell t mar:;hnll-gcncral's office to registrants for mlli-
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§§ 83-119) MAIL, TELEGRAPH § 95 

of these two applications of the principle is that, upon proper evidence of 
the habit of an individual commercial house as to addressing and mailing, the 
mere execution of a letter in the usual course of business may be evidence of 
its subsequent receipt by the addressee.6 

Certain other principles must here be distinguished. (1) By the law of 
commercial paper, actuai receipt of notice of dishonor is, in certain conditions, 
tary service, held sufficient to evidence the 
preparing and mail of a notice to H.); Cali
fornia: l!115, American Can Co. v. Agricul
tural Ins. Co., 27 Cal. App. 6.J.i, 150 Pac. 
9!JG (insurance company's custom of send
ing expiration notices, admitted); Georoia: 
100G, Burch v. Americus G. Co., 125 Ga. 153. 
;;a S. E. 100S (business habit as to using only 
government-stamped euvelopes, admitted to 
show that a particular letter was stamped); 
HJ20, Rawlcigh 1\Ied. Co. v. Burney. 25 Ga. 
App. 20, 102 S. E. 35S (usage as to mailing 
letters from a box in a grocery store, held not 
sufficient on the facts; most instances of this 
type of decision arc too strict, going against 
the probabilities of daily experience) ; 
Kentucky: 18GG, Trabue t'. Sayre, 1 Bush 120, 
131 (to prove the writing and mailing of a 
notice, the habits of a notary and of the respec
tive bank-officers having the duty of preparing 
and mailing notices were received); j\[ aine: 
1862, Union Bank t'. Stone, 50 Me. 505, 597. 
601 (the" usual course of proceeding and cus
tomary habits of business" of a notary and his 
clerk, admitted to show the gh;ng of notice) : 
Maryland: 1831, Flack v. Green, 3 G. & J . 
474 (to prove the forwarding of a notice, the 
general course of business of the firm to for
ward such notices, excluded); 1848, Bell v. 
Bank, 7 Gill 216, 227 (to prove the mailing of 
a notice, the invariable habit of the bank
messenger charged \\;th that duty to mail such 
notices, admitted; explaining the ruling in 
Flack v. Green as based on the indefinitenes.q 
of the proof of the habit); 1859, Brailsford 
v. Williams, 15 Md. 150. 152, 150 (to prove the 
mailing of a notice, the custom of the firm to 
leave letters on the desk for the clerk to mail, 
held not sufficient; the clerk whose duty it 
was to mail the letters should have been 
called); Mas8acll!lscl/s: 1837, Dana v. Kemble. 
19 Pick. II2, 114 (letter left at a hotel. wh!!re 
the usage was regularly to distribute letters 
so left; held sufficient); Millnesota: 1903, 
Dowagiac 1\1. Co. v. Watson, 90 "'finn. 100, 
95 N. W. SS4 (busincss custom of the plaintiff 
to mail notices of acceptance of contracts, ex
cluded on the facts); lIIis.souri: 1!J:!0. Pierson
Lathrop Grain Co. v. Barker. 1\10. App. , 
223 S. W. 941 (custom to sign letters \\~th in
structions as to mailing. held insufficient on the 
facts: lmother example oi o"er-strict ruling) ; 
HJ20. LQ('ke ". Woodman. ~lo. App. . 225 
S. W. 35:3 (cu~tomof a business office. held suf
ficient on the facts); New York: 181O.l\IilIcrt'. 
Hackley, 5 Johll~. 375, 384 (the habit of a 

notary as to giving notice on the same day a~ 
demand. admitted to show that notice was 
gh'en) ; 1:S2G, Thallheimer 1'. Brinckerhoff, 
6 Cow. 101 (whether a letter was sent; the 
clerk's iIwariable custom to mail letters as 
soon as copied, admitted); 1891, Beakes v. 
Da Cunha, 126 N. Y. :!03, 27 N. E. 251 
(whether notices were mailed on the 20th of 
the month; the Jlerson's habit to he at home 
on the 20th of each month for the purpose of 
transacting the busine5s of t.hat kind, ad
mitted); 1910, Gardllm & Son v. Batterson, 
198 N. Y. 175,91 N. E. ail (whether certain 
letters of the defendant had heen mailed; 
the defendant himself testified that he was 
thl' head of a company. that he put all letters 
on a desk-tray to he mailed by an employee; 
that 1\ clerk "periodically through the day" 
gathered up the mail and posted it; held, 
purportiIlg to follow Hetherington v. Kemp, 
that the evidence was insufficinnt, because it 
was essential to call the clerk. whose dutv it • 
was to collect and mail, and obtain his testi-
mony that .. he had invariably collected the 
letters upon the defendant's desk and had 
posted them"; .. there was the gap in the 
proof." Having regard to the habits of com
mercial houses, docs not thiR smack of Carlyle's 
.. owl-eyed pedantry"?): lVi~con.,in: 1920, 
Federal Asbestos Co. v. Zimmerman, 171 Wis. 
5!J4, 177 N. W. S81 (letter from plaintiff 
to defendant; copy exclUded, because no 
proof of mailing of original; the evidence con
sisted of a detailed statement by plaintiff of 
the office system of employeet!l lIS to dictating, 
signing, sealing, and mailing of letters; the 
plaintiff testified that he remembered dictating 
this letter, hut did not testify as to signing it 
or ever seeing it late!"; held insufficient for 
lack of .. testimony from whi~h it might be in
ferred that the custom in this particular in
stance had been followed"; this type of ruling 
is finical and unpractiral; it brings the law 
into distrust among business men, who not 
only rely upon such evidence hut know that it 
often represents the most that is honestly 
obtainable; standards of probath'e value in 
court mu~t ha,'e some fair relation to standards 
accepted outside). 

• lSi!!, Trotter v. MacLean. L. R. 13 Ch. D. 
574, 580; 1!!22, l\Iyers v; Moore-Kile Co .. 
5th C. C. A .. 2iO Fed. 233 (business u~age as 
to mailing letters, here held sufficient): 1897, 
1\IcKav v. 1\1\'er8, 168 l\Iass. 312, 47 N. E. 98 

• • 
(usual course of business, as indicating the mail-
ing of a Ictter of which a copy had been kept). 
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§95 HABIT, TO EVIDENCE AJ.~ ACT (CHAp. VI 

I\nnecessar~'; the payee's due diligence (or, as sometimes improperly termed, 
the indorsee's constructive notice) suffices; hence a rule of commercial paper 
that the lUere fact of sea~onably mailing the notice suffices in law.6 Here 
the fact of mailing is not used evidcntiall.y at all; for the receipt of the notice 
is not desired to be prond. (2) The receipt of a letter or telegram through 
the mails or telegraph-office may suffice as evidence of the genuineness of 
the letter or tclegram, as being reall~' sent by the person purporting to be its 
author; this rests on peeuliar considerations and ilwolves the principle of 
Authentication (post, §§ 215:), 21:j4). (3) When a letter is received through 
the mail, and the receiver desires to establish the time and place of posting, 
the postmar/.- on the envelope is cduential. This involves two inquiries, first, 
whether the postmark may be assumed to be genuine, under the principles of 
Aut!:cntication (post, § 2152), and secondly, whether, under the exception to 
the I Iearsay rule, the postmark, if genuine, can be treated as an official certifi
cate of the act of marking and therefore be used as testimony without call
ing the postmastcr himself to the stand (post, § H>i4). 

§ 9G. Habit of Intemperance. In general, it would seem that, while a 
habit or fixed principle of abstaining from liquor would ha\'c value to show 
probable sobriety on a gin'n occasion. yet" habits" of intemperance or in
toxication could not be used for the contrary purpose; for the term" habit" 
here signifies therehy frequent indulgences, and not constant or periodical 
intoxication. If indeed a steady practice of intoxication can be shown, it 
would be equally probati\'(~. By reason of this looseness of meaning in the 
word" habit", the judicial applications of the principle are by no means uni
form. I 

6 1846, Woodcock v. Houldsworth. Hl 1\1. 
& W. 124 (Parke, B.: .. He has done all that 
wa" usual and nccessary; and he docs not 
guarantee the certainty or corrc~tl1ess of the 
post-office deli\'cry"); 18·18. Dunlop t .. 

Hil(gins, 1 H. L. C. as). 308; 1821. Hartford 
Bank t'. Stedman. ::I Conn. '189; Hi5S, Loud v. 
Merrill, 45 1\1e. 5In. 520. 

§ 96. 1 ENGIA~n: 18·19. Alcock t'. Assur. 
Co., 13 Q. B. 292 (t.he qucstion was whether 
a stranded ship might have been g' -t ofT without 
total loss if thc c-nptnin had exercised I(ood 
judgment at the time; evidence was received 
of his previous "drunken Imbits", as .. tending 
to show that he prohably was drunk, or that, 
in consequence of former drunkenness, his 
pcrceptions were imperfect": this im'oh'es 
both the present usc and that of § 85, an/c). 

UNITED STATES: Federal: 1866, Thompson 
I'. Bowie, 4 Wall. 467, 471 (action on nntes; 
defence, that they were gi\'en for I(amloling 
debts; the fact that the defendant when 
drunk had a habit of gamblinp;. excluded, 
though the note~ were in the handwriting of a 
professional gambler Ilnd w<'rc payable to the 
kecper of a gambling house, and althou/(h the 
opinion, by Davis, J .. concedes that "it is 
highly probable that tb" notes were executed 

by him for a gaming consideration"; this is 8 

discreditable decision; Grier. J., diss.); 1896, • 
Baltimore & O. H. Co. v. Henthorne. 19 C. C. A. 
623. 7:l Fed. 634 (intemperate habits of an 
engineer, not recei\'ed to Ehow that he was 
drunk at the time in question): California: 
1894, Co~gro\'e v. Pitman, 10::1 Cal. 268, 273, 
37 Pac. 2;{2 (hahit of intemperance. admissible 
to show intoxication at a gh'en time); Ken
tuck!l: 1903. Chesapeake & O. R. Co. I'. Biddle, 
- Ky. ,72 S. W. 22 (whetber the injured 
persoll was intoxicated at the time; testimony 
.. that he was a perfectly sober man. and that 
he Ithe witness] had ne\'er seen him take a 
drink in his life", excluded; this is not common 
sens(»; ,lfaille: lo[)S. Sullivan ". Sulli\'an, 
92 Me. 84, ·12 A tl. 230 (dh'orce for habits of 
intoxication: defendant's reputation for 
sobriety b(>fnre marriage, not admitted us 
tending to disprove the charge; treated as u 
question of C'hararter); lot assachll8ftlS: 1862, 
Heland r. Allen, 3 All. 407, 408 (habits of 
sobriety or "eneral character as a temperate 
man, not admissible to sho," thot u plaintiff 
wa~ not drun!, at n p;h'en time): IS75. l\lcCarty 
v. Lear~', 118 1\lass. 509. 510 (~nme); 1898, 
Edwards v. Worcester, 172 Muss. 104,51 N. E. 
447 (plaintiff's habits of sobriety, as tending 
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§§ 83-119] INTEMPERANCE, KEGLIGENCE § 96 

Distinguish the evidential use (ante, § 85) of a condition of intoxicated 
incapacity as indicating that a certain act was or was not done while in that. 
condition. 

§ 9i. Habit of Negligence or Care. 1\egligence is, in one aspect, the not
doing of a particular act; but in another and more correct aspect, it is the 
doing of one act in a manner which amounts to negligence in that some other 
act is omitted which ought to have accompanied it. There is no reason why 
such a habit should not be used as evidential, either a habit of negligent 
action or a habit of careful action: 1 

to negative his int<>xication, excluded); 1910, 
Com. v. Rivet, 205 Mass. 464, 01 N. E. !>7i 
(murder; deceased being found dend alone, 
his frequent custom of intoxication and of 
getting into a fight when drunk, offered for 
defendant to eddcllce that deceased .. camc 
to his death by having got into a fight when 
drunk", ex('ludcd; this rulillg might havc hecn 
corrcct on the principle of § 142, post, but the 
Court justifies it with the preposterous asser
tion that .. the fnct that a person's habits 
or character are such that he would be apt to do 
an net is not competent evidence that he did 
the act"; it is apparently hard to dislodge • 
some shibboleths); Michioan: 1807, J{illgston 
v. It. Co., 112 i\1ich. 40, 70 N. W. 315, 74 N. W. 
230 (whether the plaintiff was drunk at the 
time of the accident; previous habits of in
toxication excluded); Missouri: 1806, Lane 
r. R. Co., 132 Mo. 4, 33 S. W.IH5 (Sherwood, J., 
delivering the opinion, but no other judges 
concurring On this point: .. the habit of intox
ication, when once proven to exist, is presumed 
to continue, and raises, in the case of an acci
dent, a presumption of negligence, which stands 
until rebutted. . .. If evidence of the in
temperate habits of a conductor of a railroad 
c.ompany may be gone into, in order to charge 
his employer with his negligence in case of un 
accidont, though no intoxication he shown on 
that particular occasion, it is difficult to sec 
why, in fairness and upon principle, the like 
rule should not prevail, and similar e\'idence 
be admitted, and similar consequences follow, 
where a railroad company pleads the con
tributory negligence of one injured by its 
train"): 11.'ew York: 1871, Warner D. R. Co., 
44 N. Y. 465 (pre\'ious habits of intoxication, 
not admitted to show intoxication at a par
ticular time); 1874, Cleghorn I'. R. Co.. 56 
N. Y. 44, 46 (same); Pem~ylrania: 1868, 
Pennsylvania R. Co. ~. Books, 57 Pa. 339, 
343 (evidence admitted of the in temperate 
habits of the oonductor of the defendant's 
train; "it would cast upon the defendants the 
burthen of pro'\"ing that he was not intoxicated 
at the time. and had used due cnre "): 1876, 
Huntington B. T. M. R. Co. r. Decl;er, 82 
Pa. 119, 124 (superintendent's intemperate 
hahits excluded, because he was not the cause 
of the injury; but tho conductor's intemperate 

habits admitted. as "raising a presumption of 
negligence"); Vermont: 1895, Smith's Ex'r 11. 

Smith, 67 Vt. 443, 32 Atl. 256 (habits of in
toxication, admitted to show intoxication at a 
given time, a certain amount of other evidence 
being first offered). 

Some of the above rulings, it will be ob
served. arc bused upr.n a confusion of the pres
ent principle \\;t11 that of the Character rule 
(arl/e, § 64). 

Distinguish the fact of intemperance as C07l

sljlldillO itlr.mllp£/'!7ICC under the fellow-~ervant 
rule or under the rule for exelllplary damages; 
IS72, Chicago & A. R. Co. v. Sullivan, 63 Ill. 
293, 207 (an employee's intemperate habits, 
known to the employer, used as fixing his lia
bility for the employee's incompetence); 1S81, 
Michigan C. H. ~o. n, Gilbert, '16 Mich. 176, 
182. 0 N. W. 243 (same); 1885, Hilts to. R. 
Co .. 55 Mich. 437, 4H. 21 N. W. 878 (~ame); 
1874. Cleghorn v. R. Co., 56 N. Y. 44, 46 (ad
missible, if known to the employer, as ground 
for exemplary damages). 

§ 97. I ESGUSD: 1016, Joy v. Phillips 
Mills & Co .. 1 K B. 840 (workmen's compen
sation; deceased, a stable boy, 'Was found dead 
from the kick of a horse in the stable; on the 
i5~ue whether the kick was received in the 
Nurse of employment, the de('eased's habit 
of teasing the horses. admitted; .. especially 
in these cases under the workmen's compensa
tion Act, the books are full of cases where 
e\;dence as to the habits or practice of the de
ceased, or even of his class, ha.~ been admitted, 
both in favor of the applicant and aglLinst him 
or her"); G!'flTED STATES: Alabama: 1920. 
Jackson r. Vaughn, 204 Ala. 543, 86 So. 460 
(injury by automobile; "that defendant 
always blew his horn in turning around the 
~.orner", excluded; no authority cited) ; 
California: 1921, Wallis v. Southern Pacific 
Co., 184 Cal. 662. 105 Pac. 408 (death by a 
railroad collision; that decedent "not only at 
this crossing, hut elsewhere, was in the habit 
of stopping his t~"m", et.c .. held ~missible, 
regardless of whether there were eye-witnesses; 
prior rulings I"on~ider('d; the opinion does not 
sufficientl'" distinguish between this specific 
hahit-cddcnce and that of general careful or 
negligcn t character; the c::e-witness qualifi· 
cation has been ad"anced for the latter rule, 
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§ 97 HABIT, TO EVIDENCE AN ACT [CHAP. VI 

18i3, SARGENT, C. J., in Stale v. M. & L. Railroad, 52 N. H. 528, 532, 549 (indictment 
for negligently running over a person at a crossing; one of the issues was whether the 
bell had been rung and the whbtle sounded; evidence was received that the same train, 
run by the same engineer and fireman, had sometimes passed the same crossing during 
the preceding year without those precautions; the testimony as to the actual doing or 
omitting on this occasion being in conflict): "It would seem to be axiomatic that a man 
is likely to do or not to do a thing, or to do it or not to do it in a particular way, as he is in 
the habit of doing or not doing it. But this must be understood of acts which are done 
or omitted to be done without any particular intent or purpose to injure anyone; it can
not apply to acts that are done intentionally, wilfully, or maliciously, because such acts 
are done with a specific object in view, and they are performed, not by force of habit, but 
with a definitc purpose. . •. But when the question is, did these servants of the road, 
without any intention whatever and through mere negligence or carelessness, omit to give 
these signals on that occasion, we think the inquiry was properly made as to what they 
had done before in that regard, and whether they had or had not grown habitually negli
gent of the requirements of the road in that particular. In this view of thc case, we think 
the evidence was admissible, not as e\'idence of character, not as evidence of fitness or 
unfitness, but simply as having some tendency to show that on this particular occasion these 
agents were more probably negligent and careless because they had before frequently neg
lected the same duty with impunity and had thus become habitually negligent in that re
gard." 

The real difficulties here seem to be two: Is it possible to believe that care
less action can ever be anything more than casual or occasional? If it is, 
are we not really predicating a careless disposition, rather than a genuine 

but has not played a part in the former rule) ; 
1921, Starr I). Los AIl.oreles R. Co., 187 Cal. 270 
201 Pac. 599 (injury by starting of a car while 
the passenger was alighting: conductor's 
habit of sitting in the car uud talking to passell
gers. excluded); Georgia: 1893, Tennessee 
V. &. G. R. Co. v. Kane, 92 Ga. 187. 192, 18 
S. E. 18 (action for the death of an engineer; 
defence, his own ncgligent act in using ex
cessive speed; the engineer's habitual use of 
excessive speed, excluded on the facts; prior 
rulings discussed); Kan<Ias: 1899. Missouri . 
P. R. Co. v. Moffatt, flO Kau. 113. 55 Pac. 837 
(cited ante, § 93, n. 1); Massachusetl<$: 1885. 
Whitney P. Gross, 140 Mass. 232, 5 N. E. 
619 (distinguishing carelessness in driving a 
horse down hill on former occasions and train
ing the horse so that he habitually broke into 
II rapid rate of speed. the latter being ad
missible); 1894, Brouillette v. R. Co., 102 
Mass. 198, 204, 206, 38 N. E. 507 (the plain
tiff's repeated boasts .. about his ability to 
keop out of tllO way of trains and not get 
hurt", admitted, as bearing upon his .. careful
ness or readiness to take risks "); M isBouri: 
1913. Hodges v. Hill, 175 Mo. App. 441, 161 
S. W. 633 (collision between plaintiff's mare 
al~!l defendant's buggy; that plaintiff's son, 
riding the mare. was in the habit of riding 
there ai. high speed. admitted: careful opinion 
b}' Sturgib .. r.): Montana: 1897. l\Jul\'ille v. 
Ins. Co., 19 Mont. 95. 47 Pac. 651 (that the 
deceased made a practice of jumping OIl trains 

while in motion, excluded); New Hampshire: 
1873. State v. M. &. L. Railroad, 52 N. H. 528 
(admitted; sec quotation supra); 1878, State 
v. B. &. M. Railroad, 58 N. H. 410 (similar); 
1877. Hall I'. Brown, 58 N. H. 93 (cited ante, 
§ 93. n. 1); 1900. Smith v. R. Co., 70 N. H. 5:3. 
47 Atl. 290 (cited ante, § 93. n. 1); 1905. 
Tucker v. B. &. 1\1. R. Co .• 73 ~. H. 132. 59 
Atl. 9·13 (cited ante, § 93. n. 1); 1909, Bourassa 
v. Grand Trunk R. Co., 75 N. H. 359, 74 At!. 
590 (like State v. M. &. L. R. Co.): New York: 
1912, Zucker ~. Whitridge. 205 N. Y. 50. 98 
N. E. 209 (injury by a street-car at ll. crossing; 
the Imbit of the plaintiff in taking precautions 
wnen approaching a railway track. held not ad
missible where there were four eye-witnesses) : 
Oklahoma: 1916. St. Louis &: S. F. R. Co. v. 
Hodge. 53 Ok!. 427. 157 Pac. 60 (boy hurt by 
a train whilo trespassing: the boy's habit of 
.. crawling underneath the cars whenovcr he 
found the tracks blocked". held not im
properly excluded on the facts; citing the 
above text with approval); Penn"ylrania: 
1896. Baker v. Irish. 172 Pa. 528. 532, 33 At!. 
558 (that the plaintiff .. before the accident 
made a practice of attempting to jump out 
of the elevator" before it stopped: rejected. 
because too remote to show that he did so on 
this occasion). 

For tho use of particular instaru:c8 to evi
dence the careful or careless habit, see post. 
§§ 199,376. 
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habit, and then are we not violating the rule against Character in civil cases 
(ante, § 64) in employing such evidence? These doubts serve to explain the 
precedents that exclude such evidence; but the doubts are not well founded, 
and that such evidence is often of probative value, and is not attended by the 
inconveniences of Character evidence. 

§ 98. Habit as a substitute for Present Recollection. It will be seen, in 
examining the qualifications of witnesses (post, §§ 734, 747) that a past recol. 
lection may be resorted to, if known to have been accurately recorded at 
the time; and one of the permissible ways for the witness to guarantee the 
accuracy of his record is to vouch for a habit of accurate recording. But 
theoretically such testimony may be resolved into circumstantial evidence of 
habit, neglecting the use of the record; or the record may be wanting, and 
thus the circumstantial evidence of habit alone is practically available. Thus, 
a notary may testify that his habit is always to mail a notice of protest, and 
this habit alone (apart from or in the absence of a minute of the sending) 
would be receivable to indkate the probabilit~· that a specific notice was sent : 1 

1867, STRONG, J., in Eureka In.~. Co. v. Robin80n, 56 Pa. 264 (admitting evidence of the 
compan~"s custom to send a notice, as indicating that the notice was sent) : "We think 
it not uncommon in practice to corroborate the defective memory of a witness b~' proof of 
what was his habit in ~imilar circumstances. Thus, a subscrihing witness to a will or a 
hond, if unable to recol1ect whether he saw the testator or obligor sign the instrument or 
heard it acknowledged, is often permitted to testify to his own habit never to sign as a 
witness without seeing the party sign whose signature he attests or hearing that signature 
acknowledged. And it seems to be persuasive and legitimate supporting evidence." 

§ 99. Traits of Handwriting and Spelling, to evidence Authorship of a. Writ
ing. When we are shown a signature, and, without having seen X write it, 
or handle the document, we infer nevertheless from the appearance of the 
writing that X was the writer, our p!'ocess of thought is that, since X has a 
peculiar style or habit of handwriting known to us in its features, therefore, 
whenever he writes, the writing must bear these peculiar marks, and thus 
a writing bearing these marks was the product of his hand. Just as we think, 
of a deed of violence, "This man's character, his plan, his emotions, would 
be likel~- to lead him to this deed," so we argue, "This man's handwriting 
would result in his penning such a signature as the one in issue." It 
is commoner to evidence the authorship of a signature by the direct testi
mony of those who declare it to resemble the general qualities of the alleged 
person's handwriting as known to them; there the style of writing is not 
expressly offered in evidence, but is merely the ground of their competency 
to testify. l'Vhen handwriting is offered circumstantially in evidence, it is 

§ 98. 1 1909, Stnte v. Day, 108 Minn. 121. 
121 N. W. 611 (eustQm in administering an 
oath); 1832, Den v. Downam. 1 Green N .. J. 
1·12 (posting an ad\'ertisement of sheriff's 
Ba\~; the sheriff's testimony to his "constant 
practice t{) do it [post it!. without n single ('l(

ception ever known by me". ndmitted). 

The principle is further exemplified by th~ 
citations posl, § 7·17. and also by the cnses cited 
under the attesting-witness rule (post. § 1302). 

The presumption from regular pcrjormatlce 
oj official duly (poBI. § 2534) rests on the present 
principle. 
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expressly described or shown to the jury as the source of their inference; for 
thus only does the trait of the handwriting become ayailable for them as the 
hasis of an inference. 

Now, the relevancy of handwriting-traits, as of probative value to show 
whether or not a gh'en act of writing was done b~' the person alleged, has 
always been conceded, since the beginning of the 1700s. The difficulty that 
has arisen over handwriting-evidence has not been over the releyancy of 
handwriting-traits to show the authorship of writing but over the mode of 
evidencing them by circumstantial evidence, and that is by examining one 
or more specimens of the writing of the person in question and drawing in
ferences as to its peculiar traits (on the principle of § 383, post). This, how
ever, being a different question from the prcsent one, and complicated by 
many collateral considerations, is treated elsewhere (post, §§ 1996-2021). 
The qualifications of witnesses to speak as to handwriting-traits involve also 
distinct questions (post, §§ 693-709). 

A person's mode of spelling is also a trait which evidences whether or not 
a document \"ith words spelled in a given way was probably executed by 
him. Spelling and handwriting alike seem to be more or less personal and 
physical traits, like corporal strength and manual skill, in their probative 
bearing. A peculiar mode of spelling has always been treated as relevant to 
evidence a document's authorship; but the subject is more conveniently 
dealt with in connection with the rules for hand\vriting (ante, § 87, 1)08t, 
§ 2024). 

Sub-topic D: DESIGN OR PLAN 
'7'_' 2 .... 

§ 102. General Principle. The presence of a design or plan to do or not 
to do a given act has probative value to show that the act was in fact done 
or not done. A plan is not always carried out, but it is more or less likely 
to be carried out. The existence of the plan is always used in daily life as 
the basis of an inference to the act planned. There is no question about the 
relevancy in general of such evidence: 

1853, BIGELOW, J., in Cook v. Moore, 11 Cush. 213, 216: "The existence in the mind 
of It deliberate design to do It certain act, when once proved, may properly lead to the 
inference that the intent once harbored continued and was carried into effect by acts long 
subsequent to the origin of the motive by which they were prompted." 

The probative value of such a design or plan, for the purpose of admissi
bility"will depend chiefly on two elements, either of which may be ver;,)' weak 
in a given instance,· the fixedness or absolute quality of the design, i.e. 
its subjection to no contingencies or conditions; and the specific direction 
of it to the act in question, i.e. its application, not merely to a class of acts 
indefinitely foreseen, but to the eXilet deed in question. 1 The only questions 

§ 102. 1 From the point of view of logic and 
psychology I1S applicable to argument beCore 
the jury (not the rules of Admissibility), sec 
the materials eoUected in the present author's 

.. Principles of Judicial Proof, as given b.,' 
Logic. Psycholog~', and General Experience. 
and illustrated in Judicial Trials" (1913), 
§§ 121-129. 
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of relevancy that have arisen are due to the probative importance of these 
elements. 

§ 103. Discrimjna.tion of other Principles. It is necessary first to distin
guish, from the relevancy of Design or l)lan, certain very dift'erent evidential 
questions: 

(1) Ilear.~a!l expressions of Design. When it is sought to evidence a de
sign or plan by expressions of the person alleged to have entertained it, the 
qucstion immediately arises whether the Hearsay rule applies and whether 
such expressions may enter under some exception to it (post, §§ 1725, 2726). 
This has nothing to do with the rele\'ancy of the design itself. when properly 
cYidenced, . 

(2) Conduct as evidence of Desigll. The design or plan being assumed to be 
relevant, a common source of evidencing it is the conduct of the person, i.e. 
not express assertions of it, but conduct circumstantially indicating it. This 
raises questions of rele\'ancy, but very difi'erent ones from the relevancy of 
the design itself to evidence an act; just as the admissibilit,\· of conduct to 
e\'idence character raises different questions from the admissibility of char
acter to evidence an act. Not only in theory, but in view of practical results, 
these two things are constantly to be distinguished; for, however relevant 
thc design, the evidence to establish it may be inadmissible (post, §§ 237. :10·1). 

(3) J)esign or Intention, distinguished from Illtent. The probative feature 
of an intention or design is its direction forward to the accomplishment of a 
purpose by action. That is why it is relevant to show the later doing of the 
act. This is a different thing from Intent, in the legal sense, i.e. the state 
of mind which accompanies an act and imparts to it a criminal or innocent 
quality. The two things are as different as the design with which a man 
buys a good cigar and his state of mind later when he is smoking it. Hi:; 
plan is, when buying, to smoke it; later, when his design is being fulfilled, his 
smoking is accompanied bJ' sentiments of comfort and self-satisfaction. But 
his design may be frustrated and yet the accompan~7ing sentiments may be 
experienced; as, if he loses the cigar and a friend gives him another. Or his 
design may be carried out, but the sentimcnts not be e:&::perienced; as, if the 
cigar turns out to be a poor one. So, too, a person may design to write a 
document and this design is relevant to show that he did later write it; but 
his intent, while writing it, to make false representations depends on different 
considerations. Again, a person may design to take another's property, 
and this design is relevant to show the subsequent taking; but whether the 
taking was under a claim of right or with felonious intent involves a different ...... 
mental state. In short, the importance of Design, plan, or intention is chiefly 
its evidentiary aspect, as looking forward and tending to prove the act in 
question; while the important aspect of Intent is chiefly not an evidentiary 
one at all, but one of substantive law, as a state of mind accompanying the 
act in question and necessar~' to its legal effect. Occasionally, to be sure, .,. 
Intent has an eYidentiary significance. as where an intent at an earlier 
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time is used to indicate the existence of the same intent at a later time, but 
here the evidentiary use is to prove another mental state or condition, and 
not an act. The practical consequences of this distinction between Design 
and Intent are elsewhere dealt with (post, §§ 242, 30D-ail). 

§ 104. Miscellaneous Instances. There is no situation in which a design 
to do an act would be irrelevant to show the doing of the act.1 Since the 
chief difficulty is usually as to the Hearsay rule, the precedents under the 

- exception for Statement.;; of Intention (post, §§ li25, 1726) are also material; 
for a ruling admitting expressions of design under that exception to the rule 
is usually a precedent also for the relevancy of the design. 

§ 105. Threats of one charged with Crime or Tort. A threat to do a crimi
nal or tortious act is in general admissible 1; the threat being receivable under 

§ 104. 1 Federal: 1905, The Sun Rafu~l. 141 
Fed. 270. 278, C. C. A.(whether 11 p~r,;ol1 was lost 
at sea on a eertain \'es~cl and trip; hill expres
sion of intent to travel thither at that time. etc .• 
admitted); Alabama: 11>95. Burton v. State. 
107 Ala. 68. 18 So. 2·10 (the intention of a wit
ness. not now to be found. as showing that he 
had left the State. admitted); Connecticllt: 
1881. State v. Smith. ·1!) Conn. 380 (murd~r of 
a chief of police makin/C an arrest. the de
ceased's intention. onlcaving his house, "to go 
to arrest Chip Smith ". admitted); 101l'tl: 

1884. State v. Janel!. G4 Ia. :;.l!J. 352, 17 N. W. 
911. 20 N. W. 470 (murder; d~r~ased's in
tention to go to a place to huy (·atlil'. admitted 
to show the reason of his presenrc ncar de
fendant's house): 1898, Stute v. Smith, 106 Ia. 
701. 77 N. W. 499 (husband-poisoning; de-

. fendant's declarations, in seekiug to hire rooms. 
that herself and her daughter would be alone. 
admitted); Kentucky: 1899. Throckmorton 
11. Com .• · Ky. " 49 S. W. 474 (Federal 
license to sell liquor. admissible to show prob
able pos.."C8!ion) ; Maryland: 1805. Baltimore 
&: O. R. Co. v. State. 81 Md. 3il. 32 AU. 202 
(an intention of taking a railroad journey. ad
mitted to show that the deceased was pro
ceeding to get a ticket); Massachusetts: 18S5. 
Com. v. Cotton. 138 !\Iass. 502 (keeping liquor 
with intent to sell; the defendant was drh'ing 
a wagon of liquors thrOugh a nu-liccnse suburb 
of a city; evidence admitted of orders from his 
employers to go through that suhurb without 
Belling and to !101l only upon reachiug the region 
where sales were nllowed); 1807. Inness v. 
R. Co., 168 Mass. 433. 47 N. E. 193 (intention 
to take the cars. admitted to show later con
duct); 1901. Com. v. O·Brien. 179 Mass. 533. 
61 N. E. 213 (intention of going with a certain 
object. admitted); N ebroaka: 1804, Houston 
v. Gran. 38 Nebr. GS7. 691. 57 N. W. 403 (dam
age by sale of liquor; defendn'1t.·s instructions 
to his servants not tn sell to the deceased. not 
ndmigsihle to disprove the sale; unsound); 
Wisconsin: 1908. Barker v. \Veatern Union 
Tel. Co .• 134 Wis. 147. 114 N. W. 431l (damllg(' 
by loss of patronage; a patron's intention tlJ 

accept the plaintiff's sen-ices is e\'idcnce that 
the services would have been accepted). 

Compare the rulings upon conduct oa ai
dence of de·~~OII (post. §§ 237. :;04). 

§ 105. 1 The follo\\-ing miscellaneous ex
amples raise no difficulty: ESGLAND: 17GO. 
Earl Ferrer's Trial. 19 How. St. Tr. 919 (kill
ing) ; 

CASADA.: 1911, Allen tI. King. 44 Can. 
Sup. :331 (cross-examination of accused to 
threats as testified to by a witness at the police 
court. not now called. held improper) ; 

USITED STATES: Ala. IS9G. Wilson n. 
State. 110 Ala. 1. 20 Se>. 415; 1904. Pitts v. 
State. 140 Ala. 70. 37 So. 101; 1921. Nickerson 
I'. State, 205 Ala. GS!. 88 So. 905 (murder; 
.. I \,-ill work 40 years ill the penitentiary and 
give 54000 to get to kill you". admitted); 
Ark. 1883. Casat v. State. 40 Ark. 517 (killing); 
Colo. 18S9. Babcock v. People. 13 Colo. 521. 2\1 
Pac. 817 (killing); Ga. 1877. Fulton v. State. 
58 Ga. 224 (arson); Ill. 1887. Spies v. People. 
122 Ill. 1. 12 N. E. 865. 17 N. E. 898. [loasim 
(killing) ; 1893, Painter t·. People, 147 Ill. 
462. 35 N. E. 64; 1002. Henry v. People. 
198 Ill. lG2. 65 N. E. 120; Ind. 1871. Cluck v. 
State. 40 Ind. !!6:3. 270; Iowa: 18!)5. State v. 
Windahl. 95 In. 470. 6·1 ~. 'V. 420 (killing): 
1897. State v. lIIil1meier. 102 Ia. 692. 72 N. W. 
275; Hl05. State r. Thompson. 127 Ia. 440. 
103 N. W. 377 (a~sault with intent); La. 
State v. Edwards. :H I,ll. An. 1012 (arson); 
1884. State v. Birdwell. 36 La. An. 851l, 861 ; 
1896. State 1'. Pain. 48 Ln. An. 311.19 So. 138; 
Me. !8-18, New Gloucester v. Bridgham. 28 
Me. 68; Moas. 1869. Com.I>. Madan. 102 Mass. 
1 (killing); Mich. IS!)7. People o. Holmes. III 
Mich. 364. 69 ~. W .• 501; Minn. 1895. State 
v. Haywa.rd. 62 Minn. 474. 65 N. W. 63 
(killing); ,"liss. 1005. Johnson v. State, 85 
Miss. 572. 37 So. 926 (threats. and an attempt 
to se<'urc hf'lp in the intended killing. ad
mitted); InOi;. Sinclair t·. State. 87 Mis.~. 
a:lO. an So. 522; Mo. 1~1l5. State v. Harlan, 
1:J0 1\10. aSI. 32 S. W. 997 (killing); ""ebr. 
11l0;;. 8(·hroeder v. Blum. 74 Nebr. GO. 103 
N. W. 1073 (malicious prosecution on 1\ charge 
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the Hearsay exception or as an admission, and the design, thus evidenced, 
being relevant under the present principle: 

166S, 8tandsfield's Trial, 11 How. St. Tr. 1371, 1373, 1377, 1385 (Scotland); parricide; 
it was proved that the defendant, who had been disinherited b~' his father, "did declare, 
threaten, and VO\1' at several times that he would cut his throat", and did" swear, if he had a 
sword, he would run it through him", and the like. Mr. lIumc, arguing for defendant: 
"[These circumstances] are but very remote and uncertain. For, as to that expression that 
the defender is alleged to have threatened his father's death, it is the opinion of all lawyers 
who ha\'e written upon the subject that that is hut a wry remote presumption. And as 
Carpzovius expresscs it (pt. 3, qu. 121, no. 51): 'Quod est indir.ium admodum periC'ulosum 
quippe cum homines smpe nil minus faciant quam quod minas exequantur, et iracundia 
agitatus minas de crimine perpetrando srepe jaetet, ipso tamen animo fen'ore paulo po~t 
discusso, cohibeat manus, et abstineat a facinore ilIo, quod forsan ab alio postea commititur.''' 
The Kinrt's Adl'Ocatc, in reply: "And whereas it is answered to this qualification [i.e. cir
cumstance] that the saying that a son would cut it iather's, throat is but a remote cir
cumstance, it is replied that the law and all lawyers do agree that' minre prll.'cedentes et 
damnum sequentum' is a most prcgnant qualification [i.e. circumstance] of that party's 
crime, espccially where thc threats were to cut a father's throat, which of itself was so horrid 
and unnatural a villainy that it cannot be doubted he who dllrst YOW it wanted but an 
occasion to act it, and it is acknowledged, that though this be the clearest presumption, 

of assault " .. ith a gun; threats of the now 
plaintiff. made hefore the alleged a~sault. but 
not communieated to the now defendant until 
after the prosecution. and therefore inad
missible if offered 011 the principle of § 258. n. 2. 
post. held admissible on the present principle). 
North Carolina: 1847. State v. Shepherd. 8 
Ired. Hl5 (the fact that the deeeused had bought 
the defendant's land at a sheriff's sale. that the 
defendant had threatened him with death if 
he took a deed. and that he had just taken the 
deed. admitted); 1880. State v. Norton. 82 
N. C. 628 (assault and hattery on S .• the de
fendant's words two weeks licfore. when show
ing a pistol. that" jf S. ever crossed his path 
he 'would send him to heU", rejected. becausc 
.. neither malice nor intent nor knowledge nor 
motive forms any ingredient of the offence ") ; 
1882. State v. Skidmore. 87 N. C. 50G. 512 
(approving State t. ~orton obiter.. citing nn 
other cases); 1887. Stat.~ r. Thompson. !l7 
N. C. 406. 1 S. E. 021 (arson; threats to do 
injury to the 80n and the grandson of the 
occupant. admitted !is showing general ill
will to the fnmily. and a moti\'E); IS02. State 
v. Rhodes. 111 N. C. 647.15 S. E. 1038 (arson; 
threats of harm against the son of the owner. 
admitted); 1805. State v. Goff, 117 N. C. 755. 
23 S. E. 355 (threat to kill. as showing the de
fendant the aggressor; admitted with the ob
•. ~ure distinction that "while this was not 
competent as e\'idence of motive. it was ad
mi,sihle to show temper"); IS!)5. State ". 
Lytle. 117 N. C. iO!). 23 S. E. 476 (threat to 
burn a house. admitted; hut scml,le. not where 
the doing by the defendant is not disputed) ; 
18!l6, State v. !\tace. 118 N. C. 1244. 2,1 S. E. 

708 C" Damn Bango Branch and everybody 
that lh'es on it; ... I intend to kill some man 
this night", admitted. in the light of other 
circumstances); !!lOl. State v. Hunt, 128~. C. 
584. 38 S. E. 473 (declurations that he would 
go to the place where deceased was and .. raise 
some hell". admitted); 1915. State t'. Shouse. 
16G No C. 30n. 81 S. E. 33:3 (that he "nc\'er 
expectcd to rest until he had killed two more". 
admitted; but why docs the opinion. in view 
of the ahove line of decisions. cite merely a 
compilation of anonymous authorship for the 
singular proposition that" general threats to 
kill. not shown to have an\' reference to the • 

deceased. are not ndmissible"?): Tenn. 1872. 
Mnl(well t'. State. a Heisk. 420; Tex. 1020. 
Sapp v. State. 87 Tex. Cr. G06; 223 S. W. 450 
(wife-murder; v.'ife's declarations of her state" 
of mind. admitted); 1'1. 1905. State c. Atkins. 
77 Yt. 215. 5!l Atl. 826 (breach of the peace 
hy drh'ing a wagon into collision): Wash. T. 
18S'>. ',"hite c. Terr .• 3 Wash. T. 307. 403. 1!l 
Pac. :~7 (" admissible in all ~ases"); ll'iscon$in: 
1!l20, State r. Barber. Wis. . 179 N. W. 
70S (a,;s:mlt with intent to rape a woman 
boarding v.'ith defendant; conditional threat 
15 months before. held not too remote in trial 
Court's discretion). 

Distinguish 1."'e question of a co-indictec'8 
threats: 1901. State v. Weaver. 165. Mo. 1. 
65 S. W. 308 (co-jndictee's thrents. inndmissible 
where no conspirn~y at the time was 'shown; 
see post. § 1079); 1!)0r,. Stato I'. QUCll. 48 Or. 
347. 80 Pac. 701 (threats of a third person. in 
the accused's presence. "'ith no evidence of 
conspiracy. excluded). 
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yet 'per se' it is not full probation, for though the son had both ,'owed and resolved, yet 
by an accident hc might have been prc\'ented. nut the presumption at least lays the 
burden." 

1810, Chief Justice SWIFr, Evidence, 136: "Whcn onc threatens to do 3n injury to 
another, and that or a similar injury afterwards happens, this furnishes ground to pre
sume that he who threatened the fact was the perpetrator or instigator." 

1873, GnoVEn, .J., in Sfokes v. People, 53 N. Y. 17.5: "Threats to commit the crime 
for which a person is upon trial are constantly received as evidence against him, as 
circumstances proper to be considcwl in determining the question whether he has 
in fact committed the crime; for the reason that the threats indicate an intention 
to do it, and the e!'dstence of tlus intention creates a probability that he has in fact 
committed it." 

1892, SmltAS, J., in Worth \'. R. Co., iH Fed. 173: "It is also said [by counsel) that a 
threat to do an '1ct in the future is not proof that the person will in fact d:> the 
act threatened. It may not be proof conclusive, but it may be evidence competent 
to be considercd with other facts in determining the question. Thus. if the two persons 
who made the threats in que5tion had been charged, either civilly or criminally, with 
the tort of having \\Tecked the train, mn it he qll~;;tioIlPd that on the trial of the 
case evidence of the threats made by them would bave been competent as tending 
to show their complicity in the \\Tong done?" 

Such threats may also be circumstantially cddential of ltatred, ill-feeling, 
or malice towards the injured person; in this way they arc eddence to show 
Emotion (post, § 394), while the emotion itself is evidential (post, § 117) as 
an independent circumstance to show the act. But the practical difference 
is that almost any antagonistic expression may serve to denote ill-feeling, and 
rules can hardly be laid down for such evidence; while, on the other hand, 
regarding the expressions as indicating a design, the nature of the design may 
seriously affect its relevancy. That which would suffice as evidence of iII
feeling may show no design, or a design too indefinite to be relevant. Again, 
the expressions may be regarded as showing intent, or malice in the legal sense 
of a deliberate intent to do the act charged, and the presence of this intent 
at a former time may be evidential (Z)ost, § 242) of a later intent at the time 

-of the act. The practical difference is (1) if the doing of the act is conceded, 
then the design is no longer needed to proye it; but the same evidence of ex
pressions may still be useful to show intent; (2) in an offence where intent 
is immaterial, the intent-evidence is immaterial, yet the design to do the act 
may still be relevant. 

... These are not much more than quibbles, for no harm is ordinarily done by 
admitting superfluous evidence; but if these quibbles are to be raised, they 
should be solved correctly; and the peculiar doctrines resulting from the 
raising of these quibbles are sometimes found to be hopelessly inconsistent 
and unsound. 

§ 106. Sa,me: Generic 'rhreats. It has been noted (ante, § 103) that the 
more specific a design is, the greater its probath-e value. There may come 
a point at which the dcsign is too indefinite in its indications to be of any 
probative value; but the mere fact t'lat it is generic, i.e. points towards a 
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class of acts, however broad, does not in itself destroy its relevancy, pro
vided the purpose might naturally include the act charged. l 

§ 106. I E~;"GL.UiD : 1873. R. r. Hagan. 
12 Cox Cr. 357 (murder of a child brought up 
in the defendant's family; his relDark a fm't
night before, .. The child is no good; he is 
eating the other children's food ", admitted). 

UNITED STATES: Federal: 1S!lS. Stevenson 
v. U. S., 29 C. C. A. 600. 86 Fed. lOG (murder 
(Jf a deputy marshal; threat made three 
months before" to kill the next damn marshal 
that arrested him", e"cluded; preposterous 
ruling); 1900. Bird 'Il. U. S., ISO U. S. 35G, 
21 Sup. 403 (quarrels and threats of assault 
upon another member of the same party of 
\'oyagers about a month before, excluded. 
partly as being a separate criminal act and 
partly as too remote; only two pr('cedents 
cited for the first reason, and none for the 
second; opinion \'alueless); 
Alabama: IS77, Commander t·. State. 60 Ala. 
I. 7 (murder; threat to kill anyone who sued 
him under like circumstances. admitted. the de
ceased ha\'ing sued him); 1881, Hedd v. State. 
68 Ab.. -192, 497 (murder of a negro paramour; 
statements that .. he did n't mind killing a 
negro. if he fooled with him. any more than he 
would a buck-rabbit ". excluded); 1882, Ford 
v. State. 71 Ala. 385. 39G (to kill some one. ad
mitted); 1885. Clarke v. State. 7t; Ala. 47-1. 
-177 (murder; threats against a third person, 
receh'ed exceptionally. because the defendant 
shot the dec(':lsed. mistaking him for the third 
person); 1895. Prater t·. State. 107 Ala. :!6. 
18 So. 23!l (arson; that the defendant helonged 
to a band of "white caps" who had posted 
threats to burn down the houses of a certain 
class of persons of whom the owner of the 
burned house was one. admitted); 1896. 
Drake v. State. 110 Ala. 9, 20 So. 450 (" I will 
sec you later". said after a quarrel. :ldmitted) ; 
1897. Linehan v. State, 113 Ala. 70. :!I SO. 497 
(that "he would show O. [the deceased) how 
to throw slurs on him", admitted); 1897. 
Burton ~. State. 115 Ala. I, 22 So. 585 (that he 
would "shoot some oue". admitted); 1901. 
Caddell v. State. 129 Aln. 57. 30 So. 7G (threa~ 
to kill .. anybody that interfered ". admitted); 
HI04. Pitts v. State. 1-10 Ala. 70. 37 So. 101 
(merely asking for a pistol is no more than a 
general thre:lt); 1904. Harbour v. State. 140 
Ala. J03. 37 So. 330 (" I will stamp the life 
out of somehody", excluded); 
Arizona: 1918. Sparks 1'. State. 19 Ariz. 455. 
1 il Pac. 1182 (murder; .. Courts will not ex
clude threats he~ause of their r('moteness ") ; 
California: 1896. People v. Craig. III Cnl. 4no, 
465. 44 Pac. 186 (threats that "somethin~ 
would happen sure hefore it would end", and 
on certain conditions .. he would put a hole 
through them". speaking of the members of a 
family, admitted on a charg(' of wife-killing) ; 
1899. P('oplc D. Gross. 123 Cal. 380. 55 Pac. 
105-1 (that he would "wipe out the name" of 

the deceased's family. admitted); 190-l. 
People Z·. Sueo;scr. l-l2 Cal. 354. 75 Pac. 1093 
(threats against D. and A .. admitted. the de
ceased F. havillg been killed while preventing 
the execution of thl':'e t!1reats); 1916. People 
v. Wilt. li3 Cal. olii. 160 Pac: 5GI (" I will 
get my revenge on that bunch "); 11121, CordtH 
v. SUperior Court. - Cal. ApI'. .200 Pac. 726 
(homicide of a police officer in a motor-cnr 
collision; .. if anybody undertakes to stop me. 
I will put on all the gas I have and run them 
down ". admitted) ; 
Colorado: 1899. Moore v. People. 26 Colo. 
213. 57 Pac. 857 (that" he would get the son 
of a bitch yet ". admitted) ; 
Columbia (Dist.) : 1881. Guiteau's Trial. D. Coo 
II. 95 (that the dl'fendant in IS7:l or 187a Faid 
he would .. shoot some of our public mell". 
"would imitate Wilkes Booth ". admittl>c1): 
COllllecticut: 1880. State ~. Hoyt. -17 ('onll. 
518. 522. 539 (murder of father; the d(·iend
ant's declaration ... I don't kno\\' but r ,hall 
kill some one in a week ", admitted) ; 
Florida: 1860. Dixun v. State. 13 Fla. 636. 
645 (the deceased being a puliceman. threats of 
violence ngain~t .. policemen", shortly before. 
admitted to show intent) ; 
Geor(}ia: IS7G. Stafford t'. State. 55 Ga. 591. 
593 (murder and robbery; a plan. of a week 
or so before, to roh others. admitted); 1878. 
Shaw v. State. GO Ga. 2,16. 250 (wife-murder 
by heating; a declaration. four years before. 
hy the defendant while beating her. that he 
had a right to beat her. admitted); 1897. 
Shaw I'. State. 102 G:lo. G60. 2() S. E. 4n (train
wrecking; defendant's statement that "he 
was going to have a wreck. of his own some 
day". received); IS99, Harris v. State, 109 
Ga. 250. 34 S. E. 583 (murder of negro; de
fendunt's remark. iust before ... A negro took 
my woman. and I am gwine O\'er there and 
get me allegro". admitted); 1905. Rawlins v. 
State. 12·1 Ga. 31, 52 S. E. 1 (threats against 
the father of the children killed. admitted); 
1912. Helms 1'. State. 138 Ga. 826, 76 S. E. 
353 (murder) ; 

• 

Idaho: I8!l~. Stllte r. Davis. 6 Ida. 159. 53 
Pac. t.iiS (murder of shl'cp-man; threats 
against sheep-men geJlerally. admitted); 1897. 
State v. Larkins. 5 Ida. 200. -17 Pac. 945 (mur
der, .. I !ta\'e a dirty piece of husiness to do 
to-night". admittcd); 1917. State v. Rogers. 
30 Ida. 259. 163 Pac. !l12 (murder: "if there 
i:3 any cutting dOlle. I will be there". excluded); 
Illinois: 1886. Schoolcraft v. People. II7 Ill. 
"-1 .,-- - ,,~ E '''9 (th t .. ." _ I • _, I. I !. "Ii. '. u"t n some serIous , 
would occur. admitted); H120. People v. 
Steinkraus. 2£01 Ill. 283. 126 ~. E. 202 (murder; 
intention to hold up IInother rna:1 that day. 
and willingness to "hold up a man with a gun 
and rob him ". excluded; the present line of 
authorities not considered); 1920. People v. 
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In evidencing the existence of this general design, lise is made of conduct 
or expressions, as evidence of the state of mind, and it is often It question 
::jorrells, 293 Ill. 591, l:!i ~, E. 051 (homicide per:!on who had te~tificd against the defendant, 
of wife; threat illtima~illg injury to tiJ(J admitted to show that the defendant was the 
mother-in-law, excluded; erroueous on the une who burned the former's barn); IS()O, 
facts); 1918, People v. Scott, :!81 lll, 'W5, Com. t', Quinn. 150 Mass. ,101, 2:1 ~. E. 5·1 
120 ~, E, 553 (homicide by a school board (arson; the defcndant's threats, after being 
official of a pupil's parent; the deceased's formerly dUirgeu with robbery by the owner 
statement, "Th,'re is going to he hell at the of the burned huilding, to "make him sweat 
schoolhouse", etc.. held inadmissible; as- for it", admittcd) ; 
tounding); MillflMJ/a: WOo, State v, Yatcs. g9 Minn, 
1 ndialla: IS93, Parker 1', State, 1:30 Ind. :!S-I, -.lUI, 100 :\. W. 1OiO (arson for insurance; 
2Si, 35 :-;r, E. 1105 (threats to get e\'cn with the defendant's statement. ahout a year 
a certain class of persons, whieh included the da- before, tu a friend who had a stock of goods, 
ceased, (Idmitterl); 1!J0:!, Wheeler t'. State, 158 "Why don't you gl't c\'l'rything you ha\'e got 
Ind. 68i, 0:3 N. E. 97,'j (threats against pcr:;ons here insured for S800 or SIOOO allli in four or 
('ating food intcnded for defendant's children, five day,; nfter you get the illsuranre all right 
the decca8ed being ~ueh a person, admitt",I); set them afire?" ex{'ludl'd though the opinion 
I!JO:l, Starr 1'. Statl', HlO Ind. OOI. (ji ~. E. 52i conced",; that it .• tended to eharncterize her as 
(threat to kill "the s- of a h ", admitted); an incendiary, willing t'J burn property for the 
lOW. Porter 1'. Stat .. , In Ilid. 6tH, !Jl N. E. purpose of the in~lIr:lllce thereon"; this is Olle 
:\10 (wif(·-munl.'r; the defcndant's st:1tement of the most depre,sin~ rulillgcl in our records); 
t;",t "there w:t,; lIothing too low down for him In2:!, Statc r. :\Iillcr, Minn.·, ISO N. "r. 
to do ", cx<'iudl'<j, as in\'ol\'iug his .. lmJ'llcter) ; bO:l (murder; defendant's prior ot.atement that 
1010. :\IiIler t'. Statl', 17-1 Ind. 2:;5. 91 N, E. 930 he had a right "to shoot :I sewing-ma('hine 
(after arre~t, "wh,'n I get out of this, I will get agent P., who persisted in calling at his home 
e\','n with some IIf them", exclud!'d) ; in his ahsence . . . and would do so if he 
[mea: ISU-I. State! t·. Pierce, gO la, 506, 512, came again", P. not heillg the de('ellset! in 
.'is N. ,,'. SUl (threats to kill allY person who question, exeiuded, hel'ause tending rather 
interfered in a ('ertain way, admitted); ISgB, to show a \'icious di,;po~itioll); 
State v. Helm. gi Ia. :liS, 6(j N. W. i51 (a J/issollri: 11;i!), State v. Guy, 6!l :\10. 430 
threat that .. some of til(' C. boys would die (a threat to kill an ulllHlm"d person. :ldmittl'd) : 
with thp.ir boots on som" of these days". the 18Sa. State 1'. Dinkson. is :\10. -I:lS, 4·19 (" he 
deceased being a C.; admitted. hut perhaps ohall not eat my hread and meat mlleh longer", 
only as a self-eontrauif'tion); ISB6, Laird I'. etc.); HiS:l, State v. Grant, iO "10. 113, 1:l7 
Ass. Co., m; In. 495, Oi ~. W. aS5 (an angry (murder of a po\ir'eman; threats Ilg:linst 
husband to the duel'nsN!. his wife, "You'll "policl'mell", admitted); 11;85, State ". 
rUll against a stump yet"); IS9!), State v. i\Ic~ally, fl.i :\10. (i.1!! ("going to haw.! blood be-
Lightfoot, 10i Ia. aH, is N. W, 41 (indefinite fore morning", :Himittl'd): !SS5. Culhertson 
threats admitted); t'. Hill, Si Mo. 5,):3,555 ("general or "pecial"); 
Kansas: ISi2, State v. Horne. !) Kan. 12:l, ISS!). State t'. Crawford. 90 1\10. i·1. 12 S, lV. 
128 (hostile de.~ire to lind the d(,l'ea~(d, "By 35t (\'ague t.hreats, admitted); 1~05. Stute t'. 
God, we want to see him ", admitted); Fitzgl'rald, 130 :\10. ·lOi,:32 S. \\'. 11!:l (tilreats 
Kenlucky: 18!lG, Brooks t'. Corn., 100 Ky. to kill some one rmd thell himsl'lf, admilted); 
19·1. 3i S. W. 101:1 ("he wanted SOIlW dumned· 1890, Stat.e v. OJ<'hran, Hi l\Io. 501, 40 S. lV. 
man to jump on him. so that he could kill 558 (that he "would lilw to kill some damnp.d 
him", admitted); 1U0!. Quinn I'. Com.. old Grand Army man ", and "would like to 
Ky. ,0:3 S. W. i92 (murder; t.hreats" that kill somcbr)dy hefore the week WIIR out". ad-
he would kill or he kill('(i hefore I", would go mitter!, though tile <iN'eased was not a member 
to the workhouse". admitted); l!l J.I, Comhs v. of the G. A. H.); !!JOG, State r. Feele,\'. 191 Mo. 
Com., 1(;0 Ky. 386, 1110 S. W. S7!l (murder; 300. 92 S. W. (i(ja (II threat showing" general 
that he would his father as soon as anpllle maliC'e" and a disposition" to nn act which was 
else, admitted) ; criminal" is admissihle) ; 
Maryland; l!lHi, Friel. t'. Stat!'. 12S :\f<1. 122, Alonlana: 1009, State ". Hanlon. 38 :-'font. 657, 
97 At!. 138 (manslaughter b,' a railroad (lolipc- 100 Pac. 1035 (" I am conlinl!; hack and ,iriYe 
mall; "the ne:tt one he "aught on the ('ar he all you old-timers out of thecamp".(Idmitt<,d) ; 
was going to shoot. ", admitted): 1!110. Friek v. Nebraska: 1903. Keating r. State. (ji Nehr. 
State, 128 1Hd. 122, !Ii At!. las (" remotencss 5no, 93 N. W. gSO (general expressions of a 
... makes no difference as to cOInpctcnC'y ") ; plan to roll, udrnitt('rl) ; 
.lI,{assachu8ctlS: IS,,!), Com. ". l\ladall. 102 Ncrada: 18S0. State r. II\·mer. 15 N('\·. 4g, 

• 

!\fass. 1 (murder; threats to h:l\'e re\'('nge :; t. per Bealt\'. C . .T. (murder; stat('ml'nts, 
against certain witn('sses, the decea"NI being about thr!'c hours hefore, "It is the first. time 
one, admitted); ISSi, Com. v. Chase, 1:7 I h:n'·' h<>.,<':1 drunk sin('(' I han' I>ccll ill town; 
Mass. 597, 18 N. E, 565 (threats of harm to 11 I got drunk just to kill two or three in this 
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whether the weakness of the inference lies in this evidence of the actual state 
of mind (post, § 238), or in the present inference from the mental condi-

town. and I'll do it. too ". admitted; dis
tinguishing State v. Walsh, 5 Nev. 31.5. 1S69. in 
which a threat was uttered against" a party" 
who had been talking about his wife. but the 
person was not identified with the deceased) : 
New Hampshire: 1898. State t1. Da~;s. 6() N. H. 
350.41 Atl. 26i (illegal Ealt' of liquor: a letter de
claring a general intention not to open a hotel 
unless he sold liquor in it. admitted: also a 
('on\'er~ation telling a }Jrospecth'c tenunt that 
he would 11I\\'e to 8ellliquor. admitted) ; 
New Mexico: I!)21. Statl' t1. Bailey. N. ~I. 
-. Ins Pac . .52!) (" He said he would protect 
his ground; if he couldn't by law. he would uith 
his gun "): 
,vew York: IS65. People I'. Kennedy. 32 N. Y. 
HI (threat;; hy the defendant. a discharged 
farm-hand. to do all the damage he could to the 
employer and to c1c,troy his prolj(,rty. admitted 
to connect the defcnu:lnt with the burning of 
the other's harn); 1::;7:.1. Stokes v. People. 
5:'! X. Y. I7·l (general threats: he "would 
beggar him first and then kill him": .. I go 
prepared for him all the time: so sure as my 
name is Jim Fisk I will kill him"; per GrovCf. 
J .• "thl' difference is only in degrct''' between 
the~e and more sperifie designs): 18i4. Wl'eel 
v. People. 5G X. Y. G2S (abortion: e\'idence 
admitted. after conne('ting the defendant with 
the act, of an ad\'ertisemcnt issued by him. 
ahout two years hefore. offering advirc and 
assistance in the proeuring of miHcarriap:es); 
1~!)i. People v. Sutherland. 154 N. Y. :34.5. 
48 N. E. 51S (murder by shooting: sho\\ing a 
llistnl on the same day shortly before. remark-
. u"I'I' I' d .. lng. llS means Justness some ay. TC-

('eh·ed); ISOS. People I'. Decker. 15i N. Y. 186. 
51 N. E. 1018 (taking up a reyolver. anci saying 
to a wife." I have yourmedidne if you do notdo 
as I Sl1Y". admitted); InOG, Pl'ople 1' •• Johnson. 
185 X. Y. 219. ii N. E. 1164 (threats five 
months before. repented. admitted); 
Sorth Carolina: (see ('itations alltc. § 10.5); 
Ohio: 1865. l\limms 1'. Statt'. lfj Oh. 1;t. 2::!1. 
230 (threat to rob A. not admissible to show the 
killing of A. unless A was both robbed and 
killed) : 
Oklahoma: W12. McDaniel v. State. S Ok\. 
Cr. 209. 127 Pac. 358: 
Oregon: 1919. Stnte v. l\Ieris. !l2 Or. G7S. 182 
PU('. 153 (homicide of husband by wife: de
fendant's threats against another memher of 
the family. held inadmissible) : 
Pcn1l8y/tallia: IS65. Hopkins t'. Com .• 50 Pa. 
9 (murder: the defendant. a sailor. had heen 
in ironR for turbulence: and after heinlt re
leased. and leBs than all hour before the killing. 
declarer! that he would kill somebody before 
twenty-four hours: admitted. for it was not 
"Ilec~ssary that the premeditated malice 
should have selertrd its yictim": here the 
only issue was that of the degree of homicide:) 

ISS~. AbernethY v. Com .. 101 Pa. 322. 324. 
328 (threat;; to kill .. somehody ". admissi ble ; 
but here they were followed by :l SlJecifying of 
a third person. and hence were held imp.·operly 
considered); 19I5. Com. v. Delfino. 259 Pa. 
272, 102 Atl. n"n (murder: threats more thun 
two years before, admitted): 
South Dakota: IS!)5. Stute I'. Isaac8on. S S. D. 
69.65 N. W. 4:30 (churge of poisoning a horse; 
threat;; during the preceding year to kill animals 
of that perS0n admitted) : 
T.mllcsscc: I~H. Kinchelow v. State. 5 Humph. 
9. 12 (larceny of a bag of flour. a proposal of 
the defendant to the witness. on the night of 
the larceny. to "join him in various schemes of 
forgery. larceny. kidnapping, etc." exclucied): 
Tezas: 18n~. Ma~sey v. State. 31 Tex. Cr. 
371, :liO. 20 S. \Y. i58 <declaration that hI' 
intended to rape some person. admitted); 
IS98. Holley v. State.:39 Te;,. Cr. 301.·16 S. W. 
39 (threats not dire(·ted to deceased by nanH'. 
inadmissible. unless oth('fwisc shown to 1:,(\", 
signified or included him); 1!)14. Hil,'s r. 
Statt'. 73 Tex. Cr. 17. 103 S. W. 717 (murder); 
1021. Green ~. State. '00 Tex. Cr. 14ft. 23:l S. W. 
gO:! (" You come over Sunday and we will 
bent hell out of him". admitted) : 
Utah: 1911. State r. Vacos. 40 Utah lG!). I::!O 
Pac. 497 ("I will get him to-night ". admitted); 
Fermont: ISiS. State 1'. Smalley. 50 Yt. 7;;6. 
7as. 749 (arson of the defendaut's own hOUEI'. 

to defraud the insurer: e\'idenee of thrl'ats to 
be re\'enged on other persons. reicc·ted, though 
thc houses of the others had also beeu bUrtled) ; 
Firoinia: 1910. Hardy v. Com .• 110 Ya. 1)10. 
67 S. E. 522: 
Washiflgtofl: 1902. State 1'. Gates. ~S Wash. 
GSB. (j!) Par. a8.5 (general threats against Imy 
pcorsoll running into defendant's fishing nl't. 
admitted) : 
T1'i.1C071sill: IS61. Benedic:t 1'. State. 14 Wis. 
42:3 (murder; threats that a knife exhihitcod 
by him" would probahly be the death of some 
person before the week was out". and the 
like. admitted; "such declarations ... are 
not to he ('xcludcd because they Ilrl' gllneral. or 
because the Iler·ltsed did not dlOose fnlly to 
dh'ulge h is plans "). 

Compare. with the aho,'c cases. those cited 
post. §§ 363. 30(-j (intent or moth'e from ('on
duct) where other principles may lead to 
ditTerent results: and Illso the ('ases cited 
post. § 237. especially n. 7. "E,idence of De
sign or Plan." 

The following ruling is unique: 1907. 
Conklin t·. Consolidated n. Co., 196 Mass. 
:{02. 1'2 N. E. 23 (assault by a car-condt.1ctor 
on 11 passt:!Jlgcor; to show that. the conductor 
began the otTrllY. the conductor's statement. 
shortly before. that he would "assaul t some one 
on the car before he got through". was ex
cluded: the opinion concedes its relevancy. but 
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tion to the doing of an act. The precedents under both heads may be 
concerned. 

§ 107. Sa.me: Condition3.1 Threat3. It has been pointed out (ante, § 103) 
that the probative value of a design involves :3omc notion of positiveness or 
absoluteness. The mere fact, howcver, that it is expressed in the alternative 
or with a condition or contingency does not destroy its probative value; but 
the inten'cning fulfillment of the cundition should ordinarily be shown, if it 
uccurred. l 

§ lOS. Some: Time of Threat3, The element of fixedness is lacking, and 
the probative ntlue disa:)pcars, if the threats \vere made at such a time ante
rior that the design cannut possibly be supposed to have continued through
out the illtel'nd. But no mere di3tullce of time in itself should make the 
threats irrelevant. A dcsign once formed may continue. l The defendant 

excludes it because it did not satisfy the rule 
for ng('uts' ndnlis~iuns; thi:-: perverse ruling is 
calculated to shake nllC'~ f!lit!. ill the possibility 
of e\'er imprO\'in~ 0111' law of evidence, for it 
ignores the simple and fundamental principle of 
lllultiple relC\'alH'j', <lll/C, § l:n. 

§ 107. I AIIl. IS.s1. Ited,l v. State, fiS Ala. 
'!!):? ol!lli (Brickt·11. C .. 1.: "Whute\'er may he 
it., force, wlH'thf'r ub:iolute or conditional. 
wllt'!.~l(!r it indicate,; u purpo:ie only contem
p1:ltf'd (,r fll 11 j' matured, it is admissible ") : 
A rl·. I~nll. Phillips t·. State. 62 Ark. 119, 3·! 
H. W. ;3:l!J (t'lat he" would make his wif" eome 
b:lI'k home tn him or beat her to dr>ath ". ad
mitted); Ga. Is78, E\'crett I'. State. G:! Ga. 
65. 70. (murrIL'r of a paramour; threat:i three 
Yl'tlrs before that hl> would kill her hefore all}' 
other man should ha"e her. admitted): Ky. 
1')0.·) \11 tt . (. n 1- . (.c. '" \\. 1"1 • _. 1" )() v. ,onl., \.). . t 1.'"'1 .~. ._" 

(murder of a hrother-it!-law the cIa\' after hi, 
• • 

nl:~rriHge; derendant"s threat:;, a ::("ar b(lfnre. 
to kill the c1"(,l'a.'ccl if h,) m!,rri('(\ the former's 
sister, admitted); .1['II·S. I.S!)O. Corn. r. Cruwc, 
!()5 :'Ira,,". Ian, -1:! X. ~~. 50:\ (threat to hurn 
the bllildil\~ .. unle~s Ill; mother t;nt something 
out of t.he property". admitted. though she 
did get something O·lt of t!l(! pmperty): 11[0. 
1882. State v . • /ohn':on. 701\10. l:.!l. I~·I (thre"t 
"to fix him if I", f".)led with lrim ". admitted) ; 
State v. Adams. 7f1 :'110. 3.';i (,;imilar); ISS:I. 
Carver 1'. Hu"ke>', i'9 1\10. 5D!) ("if tltt·:: IllIntcrl 
in thut rlCighbIJrhnod with hOllrlll~. he would 
kill them ", ndmit.tt:'d); MOTlI. I;"!J!). State ". 
Sloan, 22 :\font. :!!l:l. 5r, Pac. 3131 (~ol\,liti()nlll 
tltr~atg. admitted); Pa. l~!J<;, Com. I'. Farrpll. 
I~i Pa. '(DIl. 41 Atl. 3S2 (defendant "sworn he 
would get 13:9 monl!~', if he had to kill the old 
man to do so"; not admitted as evidence of 
defendant's robbery llnd murder or Boo hc
C!atlse "there is no lE'l!al presumption tltat such 
a t'lreat will be cxeclIt."Il"; a ruling 'Ilnreme!,' 
ri,liculous): 1'1. IS!)2. State r. Bradley. 114 
Vt. ol(lS, 470.. 2·! Atl. 10,,:\ (murder of a para
mour; thrl'ata ~i:t or ejp;ht months hefore. to 
kill her if she left him, Ildmitted. "I,roof tend-

ing to show that the condition had tra!lspired 
haying been introduced "); 1895. Stato r.. 
Bradley. lli Vt. 465. 32 Atl. 240. (threats to 
kill lInd!'r certain circumstances. admitted); 
1911, State v. Averill, 85 Vt. 115, 81 Atl. 461 
(murder); I'a. 1910., Hardy v. Com., 110. Vn. 
910.. Oi S. E. 522. 

§ 108. 1 Ala/lama: 1881, Redd r. State, 
08 Ala. '192 (~ee quotation supra); 18S9, 
Barnes v. State, 88 Ala. 201, 2Gi, 7 So. 38 (rape; 
expressions, uttered three months before, ad
mitted); California: 1867, People v. Cronin, 
a·1 CIlL 190.. 20.0., 20.5 (lapse of time affects 
weight only; . threats to kill, made nearly a 
year before. udmitted); 1882, People v. Hong 
Ah Duck, fil Cnl. 387 (same principle; here 
threats to kill, made about a month before, 
were admitted); Columbia (Dist.); 1880., U. S. 
to. N e\'er"on, 1 ~lurlde, D. C. 152, 169 (ad
mitting threats made the summer before a 
killing ill Jarman'); Florida: 190.:3. Johns 1'. 

Rtate. 46 Fla. 15i', 35 So. it (threats three 
weeks before, admitted); Georuia: 189G, 
~IcDnniel v. State, 100. Ga. 6i, 2i S. E. 15~ 
(threats" a C'onsiderable period beforehand ", 
admitt,~d); Kentucky: 11lD2. Abbott r. Com., 
- Ky. ,68 S. W. 124 (thrents a year be
fort', admitted>; 11[assacltusct18: 11;,59. Com. 
v. Goodwin, 14 Gray 55 (arson; threats of re
\'eO!1:0 one or two years before, admitted: 
admissihilitv "would not be affected" b\' "the 

• • 

length of time which in tervened "); 1890.. Com. 
v. Quinn. 150. Mass. 401, 23 N. E. 54 (arson; 
threats three years before; admitted in trial 
Court's discretion); 1892, Com. v. Holmes. 
15i' :\Iass. 233. 2a9, 32 N. E. 6 (wife-murder; 
threats at y,uious times during nine yenrs, 
admitted: their" remoteness" "was for t.he 
Court, in the exercise of its discretion "); 1896, 
Com. r. Crowe, 165 Muss. 139, 42 N. E. 563 (a 
threat fourt.een months before, admitted. the 
ill-feeling h,n'ing continued); 190.0, Com. v. 
Corkery. 1i5l\Iass. 460., 56 N. E. ill (larceny; 
declarations three months hefore, admitted): 
J[i7l1lcsola: 1896, lIale v. Life Ins. Co., 65 
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. may use the lapse of time as a circumstance e"lJlaining away the signifi
cance of the threats by indicating the probable abandonment of the design: 

1881, BRICKELL, C. J., in Redd v. State, 68 Ala. 492, 496 (murder of a paramour; thrcats 
made two years before were admitted): "The length of time elapsing betwcen the making 
of the threat and the criminal act, when the crime is to be proved only by circumstantial 
evidence, is of importance in determining the weight to be accorded to it. . .. If a long 
period intervenes, during which there were opportunities of doing the thrcatcned injury, 
and there was no attempt to do it, and no repetition of the threat, it would be but a slight 
circumstance in connecting the accused with the injury, and there would be more rcason 
for regarding it as having becn a mere carcless, thoughtless utterancc, or idle bravado, or 
ebuIlition of temporary passion. The length of timc would impair its probative forc!", but 
would not render it inadmissible. So the probative force of the threat would be incrcased 
if it was frequently repeated during the whole time intervening . . . and the same cause for 
ill-will and hate continued to exist; then it could be imputed to a malignant spirit, and a 
purpose that may have been vacillating but at last became fixed and settled." 

1896, START, C. J., in Hale v. Life llUJ. Co., 65l\Iinn. 548, 68 ~. \Y. IS:? (in an action on an 
insurance policy, cxcluding threc.ts of thc deceased to commit suicide): "The declarations 
must, in order to be admissiblc in evidence, bcar a rcasonnhl:, rlosc relation, in point of 
time, to the alleged act. The rcason for the rule suggests and cnforces the necessity of 
this relation betwcen the declaration of the party and the doing of the alleged act by him. 
They must be so near in point of timc as to justify a reasonablc prouability, in conncction 
with the other evidcnce in the case, that the party in fact carried his declared intention 
into ex(>cution. No definite rule appli'?able to all ('as!:::; can bc laid down as to when, and 
whcn not, such declarations 'l\ill be received, It is a mattcr largely in the sound discretion 
of the trial Court in each particular ca~e." 

§ 109. Sa.me: Expla.ining a.way 'threats. Under the principle of Expla
nation (ante, § 34), the defendant may of course attempt to explain away the 
design-evidence. Thus, he may show that the lapse of time probably led 
to the abandonment of the design; or that it did not apply to the act charged; 
or that it was otherwise without real significance. l 

§ 110. Uncomrfl1JDicated Threats by the Deceasad against one charged 
with Homicide; General Principle. Where on a charge of homicide the ex
cuse is self-defence, and the controversv is whether the deceased was the • 
aggressor, the deceased's threats against the accused nre relevant. The de-
ceased's design to do violence upon the defendant is of some value to show 

l\Iinll. 548. 68 N. w. 182 (see quotation supra); State v. Exum. 138 N. C. 599. 50 S. E. 283 
Missouri: 1882. State v. Adam~. 76 Mo. 357 (threats nine months before. admitted); 1916. 
(I,lpse of time held immaterial; followed State v. Merrick. 172 N. C. 870. 90 S. E. 257 
in later ('ases): 1883. State v. Grant. 79 1\10. (murder; threats made "within 6 or 12 
137: 1883. Carver v. Huske:.·. 79 1\10. 509: months". admitted); ramonl: 1892. State 
1885. State v. McNall ..... 87 110. 650: 1897. v. Bradley. 64 Vt. 466. 470. 24 Atl. 1053 
State I'. Wright. HI Mo. 333. 42 S. W. 934: (murder; threats of sbc or eight months be-
1n05. State v. Coleman. 186 Mo. 151. 84 S. fore. admitted: time goes "l1ot to the ad-
w. 978 (threats eighteen m(mths before. ad- mi~3ibility but to the weight "). 
mitted): Montana: 1889. Terr. t·. Roberts. 9 § 109. 1 1855. Atkins v. St..'lte. 16 Ark. li81 
Mont. 13. 14. 23 Pac. 132 (threats about (explanation of circumstances under which 
two months before the shooting. admitt~d: threats to kill wore uttered by defendant): 
"mere lapse of time does not exclude" surh 1846. State v. Duncan. 6 Ired. N. C. 230. 239 
evidence); New Hampshire: 1898. State t'. (evidence that the defendant was accustomed 
Davis. 69 N. H. 350. 41 Atl. 267 (discretion of when angry to make threats of violence "ithout 
trial Court controls); North Carolina: 1905. carrying them out. excluded; unsound). 
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that on the occasion in question he did carry out, or attempt to carry out, 
his design. Moreover, it is the fact of his design, irrespective of its communi
cation to the defendant, that is evidential: 

1860, BALDWIN, J., in People v. Arnold, 15 Cal. 481: "[The defendant urged) that this 
assault was not made by him, but that it was made by Sweene~' [the deceased]; and to 
prove this, he proposed to show that Sweeney had armed himself with this pistol, that he 
had borrowed it, and that it was found at the place of the rencounter. He was permitted 
to show these facts, but he proposed to show a further fact, and that was that, at the time 
of Sweeney's getting the pistol, he declared what he meant to do with it. . .. This leads 
to the inquiry, whether the fact that A procures a weapon for a particular purpose COII

duces at all to show, in a question of conflicting proofs as to the munner in which he u~ed 
it, what that manner was. \Ve IIpprehend that if a man goes into a house. borrows a gun, 
goes out with it, saying that he means to use it on another, ancl a rencounter happens betwccn 
him and that other, and the witnesses who see the difficulty differ. or the circumstances 
are equivocal, as to which one of the two commences the afiray, that SOllle light might be 
thrown upon this question, conducing to or towards its solution, by the proof of these facts 
as to A's procuring it and his motives in doing so. The jury might possibly, with some 
reason, conclude that us the weapon was procured for this purpose of assault on another, 
that purpose was fulfilled; that the assault, in other words, was made in pursuance of the 
intended pllfpose when the weapon was procured, and especially if other facts in corrobo
ration of this conclusion existed. It is true there would be nothing conclusivc in this. But 
the {act of the conclusivenes~ of this proof to establish the proposition which it is intro
duced to provc is not the decisive question; that que5tion is, wlwther this item of {act be 
matter proper to he considered by the jury in arriving at their conclusion upon this mooted 
point. And we have no cloubt that it is." 

1873, GRovEn, J .. in Sto!"'es v. People, 53 N. Y. 174: "[Why are such threats if commu
nicatcd admissible?] For the reason that threats made would show an attempt to execute 
them probable,when an opportunity orcurred, and the more ready belief of the accused 
would be justified to the precise extent of this prohability. But an attempt to execute 
th.reats is equally probable, when not communi rated to the party threatl'ned, as when they 
are so; and whcn, as in this euse [of self-defence alleged] the question is whethcr the attempt 
was in {act made, we can see no reason {or cxcluding them in the formcr that would not 
be equally cogcnt for the exclusion of the latter." 

1892, RANEY, C. J., in Wilson v. Slate, 30 Fla. 242. 11 So. 556: "The principle of the 
admission of threats under such circumstances is that they tend to show that it was the 
intention of the deceased at the time of the mceting to attack the accused, or that he was 
seeking the latter's life, and hence they tend to prove that the former hrought on the con
flict, and consequently are relevant evidence. The philosophy of thc matter is that where 
there has been an encountcr, and it is not shown bv direct evidence who was the assailant, • 
threats o{ an intention to assail are some evidence of an assault having been made by the 
one who made the threats." 

§ 111. Same: Discriminations and Limi.ta.tions. 
conceded to be admissible, by virtually all Courts.1 

criminations must be noted: 

This evidence is now 
But the following dis-

§ 111. 1 The rulings in the various juris- fore wrongly excluded the evidence of the 
dictions nrc as follows: threats of the deceased; Clifford, J .• dissents. 
Federal: 1876. Wiggins v. Utah. 93 U. S. 465 apparently only because there was no evidence 
(the question who fired the first shot being in rendering tho defendant's aggression doubtful) ; 
dispute. held that on the evidence the trial 1895. Allison v. U. S .• 160 U. S. 203, 16 Sup. 
judge improperly treated the defendant's 252 (admissible where there is a doubt); 1915. 
aggression as being beyond doubt. and there- Trapp v. Terr .• 8th C. C. A.. 225 Fed. 968 
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(1) The use of communicated threats to show the defendant's apprehension 
of violence is to be distinguished (post, § 247), because the principle is different 
and does not need the limitations of the present doctrine. 

1889, LUCAS, J., in State v. EOOnJl, 33 W. Va. 426, 10 S. E. i92: "Evidence of com
municated threats is intended to shed light upon the mental attitude of the prisoner 
towards the deceased when the homicide occurred; uncommunieated threats are evi
dence of the mental attitude of the deceased towards the prisoner." 

(murder of M.; threats of M. al!;ain5t def'.lnd
ant's father. not communicated to defendant. 
held admissible on the pre8cnt principle. defend
ant being at the time at hOllle with his father); 
Alabama: 1851. Powell v. State. 19 Ab. 577. 
581 (a suggestion that there might he a proper 
118C for uncommunicated threats); 1853. 
Carroll v. State. 23 Ala. :37 (threats two weeks 
hefore offered .. to show the character of the 
conduct of the deceased" in his trespass; ex
cluded. because the deceased actually u8ed no 
violence. and because the threats should be 
nearer in time t" the affray. and be part of the 
'rc~ gl·~t,I!'); 1S73, Burns r. State. 43 Ala. 374 
(threats uncommunieated are admissible when 
they "form part of the' res gestro·". on the 
theory that they" show the mental status of the 
deceased and his moth'e in ~()in~" to the place. 
and thus they "may enable the jury to de
termine who w'ns the aggressor"; here threats 
made the same afternoon were received. and 
threats made the day before were rejected); 
1880. Roberts 11. State. 68 Ala. 163 (repudiating 
former limitations; the ei!5t'utial condition is 
that" the deceased had s'JUght a conflict with 
the accused. or was making some demon
stration. or overt act of nttack" at the time 
of the killinp:; if so. "Ilncommunicated threats. 
recently made. arc admissible for the purpose 
of showing the 'quo animo' of such demonstra
tion or attack". or for "corroborating those 
that are communicated". or. where the ag
gressor is doubtful. "to show who was prob
ably the firstnssailant"); 1881. Grcen ". State. 
69 Ala. 7 (preceding casc affirmed); 1896. 
Gunter r. State. 111 Ala. 2:~. 20 So. 632 (ad
mitted); 1899. Henson v. State. l~O Ala. 31G. 
25 So. 23 (mere general threat. not applying 
to defendant. excluded) ; 
Arkansas: 1855. Atkins 11. State. 16 Ark. 568. 
58·\ (present principle not considered); 1859. 
Coker v. State. 20 Ark. 53. 55 (same); 18GO. 
Pitman t·. State. 22 Ark. 353.356 (recognizing 
the present IJrinciple. and admittinl!; uncommu
nicated t1.reats made on the day of the killing. 

I as manifesting" the use he [the deceased I in
tended to make of the pistol. etc.". "the moti"e 
that was taking him to G.". and" his hostile 
feelings" towards the defendant); 1S79. 
Harris r. State. 3-1 Ark. 469. 472 (no ntle at
tempted. but the preceding case app~oved; 
the decea8Cd's non-aggression being clearly 
shown. the threats were rejected); 1904. 
Lee 11. State. 7'2 Ark. 436. 81 S. W. 385; 

California: 1860. People v. Arnold. 15 Cal. 
476. 481 (admitted; but semble only where 
the evidence was conflicting as to the aggres· 
sor); 1869. People r. Scoggins. 37 Ca\. 676. 
684. 696 (admitted. where there is other 
evidence no -!efinite measure heing gh'en -
that the deceased was the aggressor); 1880. 
People v. Alivtre. 55 Cal. 2113 (the preceding 
cases approved; no specific rule laid down) ; 
1880. People v. Tr:wis. 56 Cal. 251. 253 (threats 
admissible. semble: no authorities cited); 
1880. People r. Carlton. 57 Cal. 83 (following 
Arnold's Casc); 1906. People 11. Lamar. 148 
Cal. 56!. 83 Pac. 993; 
Colorado: 1878. Da \'idson v. People. 4 Colo. 145 
(former threat admitted" to show that at the 
time of the meeting the deceased was seeking 
the defendant's life"; here. in view of the 
existence of a long-standing feud and of threats 
at the time); 1889. Babcock v. People. 13 Colo. 
515. 521. 29 Pac. S17 (length of time does not 
exclude; here. a year before) ; 
Delaware: 1905. State r. Powell. 5 Penn. Del. 
24. 61 Atl. 966 (murder with a knife; the 
deceased's admissions th'lt she had poisoned 
the defendlmt's coffee. and was going to kill 
the defendant. admitted) ; 
Florida: 1886. Bond v. State. 21 Fla. 73S. 751 
(admissible when so ncar the time of the killing 
as to be part of the transaction. or wben the 
question of the aggression" is in any manner of 
doubt"); 1891. Garner v. State. 28 Fla. 113. 
133. 9 So. 835 (same); 1892. Wilson v. State. 
30 Fla. 234. 2-12. 11 So. 556 (same); 1894. 
Steele v. State. 33 Fla. 348. 350. 14 So. 841. 
semble (snme); 1896. Lester r. State. 37 Fla. 
382. 20 So. 232 (as showiilg that .. the de
ceased was shot while he was in the act of 
ende:woring to carry out the threat "); 1903. 
Fields v. State. 46 Fla. 84. 35 So. 185 (threats. 
and the habit of going armed. admissible. 
where there is .. doubt as to who began the 
difficulty") ; 
Georaia: 18·16. Reynolds v. State. 1 Kelly. 222. 
230. semble (admitting e\'idence that the de
cea5ed had armed himself Just before the 
affray); 1S·IS. Monroe v. State. 5 Ga. 85. 138. 
semble (self-defence: admitted to show .. the 
state of feeling of the parties towards each 
other at the time of the act "); 1855. Haynes r. 
State. 17 Ga. 465. 482 (self-defence; .. It is 
important to ascertain the temper and con
duct of the parties. to determine who was most 
likely to have brought about the emergency"; 
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Nevertheless, as so few Courts in the beginning perceived the present use 
of threats, it was natural that some confusion should arise in the process of 
establishing the distinction, especially through the erroneous application of 
rulings from other jurisdictions. The distinction itself rests on the same 
principle as that between character used to show the probability of the 
deceased's act, and communicated character used to show the defendant's ap
prehensions (a.llie, § 6:3). Occasionally a Court still applies the same tests to 
both uses, communicated and uncommunicated; but the distinctness of the 
two uses is now generall.y understood. The use of the deceased's expres
sions as evidence of prior ill-feeling or lIIalice should also be here distin
guished (post, § ~96). 

admitting threats); 1855. Keener v. State, 18 ceased was the a~sailant"); 1891. Bowlus 1>. 

Ga. 1!J4. 224. 2~8 (admitting e\'idcnce of State. lao Ind. 227, 22!J, 28 N. E. 1115 (no 
threats to show the deceased'" ., e\'il intent" rule particubrized); 18!J8, Ellis v. State, 152 
in going to where the defend:mt was; "re- Ind, a26 .• ,)2 N. E, 82 (excluded here because 
motcne5S or nearness of time" is immaterial there had been no aggression on the defend-
ns to udmis"ihility); 1858, Hawkins v. State, lint); l!JOS, Duncan v. State, 171 Ind. -B4, 
25 Gu. 207, 210 (the dccl'as!'d's prior design to 86 N. E. 6·11 (but here excluded because 
kill the defendant, excluded, the deceased e\'idence by hearsay only); I!J17, Houe t'. State, 
heing unurml'd at the time of the killing); 186 Ind. 13!J, 115 N. E. 81 (threats of u co-
1R5!!, Lingo 1'. State, 2!J Ga. ·liO, ·18:3 (the conspirator, excluded for lack of evidence of 
doctrine ignored); IS6!J, Ho~'c t'. St:!te, 3!J Ga. an overt act) ; 
718, 722 (Keener's Case held not applicable, Indian Terr.: IS!)!), Helms t'. U. S., 2 Ind. T. 
as the deceaH'd was unarmed at the time of the 505, 52 S. "'. GO (deceased's hostile feeling~. 
killing; prior threats excluded); IS71. Pound admissibb, if self-defence is in issue); !!J05, 
t'. State. 4:1 Ga. 88, 12lJ (what the deceased Burroughs v. U. S., 6 Ind. T. 164, !JO S. W. S 
said when taking an axe to the field; admissible (decedent's threats admissible. even where 
according to circumstance,'); IS7a. Peterson the issue id prOVocation to manslaughter, and 
t'. State: 50 Ga. 142 (recognizing Keener's not self-defence) ; 
Case, hut regardillg it as not to be extended) ; Iowa: 1875. State v. Wood50n, 41 Ia. 428 
I8!Jl. Vaughn t'. State. 88 Ga. 731, 73G, 16 (left undecided); IS7li, State v. Maloy, 4·1 la. 
S. E. 6·1 (excl.uded, whcre there WlIS no hostile 104, 114 (exdllded under the other principle, 
conduct at the time; the defendant's un- without noticing the present one); 1S77, 
sworn statement not sufficiL'llt to lay this State v. Elliott, ·!5 la. ·190 (excluded, unless, 
foundation); 1S!J2, I'IIay 1'. State, !JO Ga. 793, scm/lle, the question of self-defence is in issue) ; 
7!J7, 17 S. E. 108 (admitted where the uggres- 1907. State v. Blee, 133 la. 725, 111 N. W. 19 
sor wus in doubt, Keener's Case appro\'ed; (admissible; .. the precise 'luestion is now 
Vaughan's Case distinguished); IS!l3, PiUm:m before this Court for the first I! J time "); 1916, 
t·. State, !J2 Ga. 480. 17 S. E. Sil6 (preceding State v. Menilla, 177 Ia. 2Sa, 158 N. W. 645 
('a~e approved); 1!J0·l, !\I"Kinney 1'. Carmack, ("age and rl!rnoteness of threats bear onl~' 
11!J Ga. 467, 4G S. E. 71!J (rule applied); 1!J06, upon their probati\'e value, and 1I0t UpOn 
Warrick v. State, 125 Ga. 133, 53 S. E. 1027 their admissibility"); 
(prior cases reviewed, and the ruling in Kansas: 1S7!J, State t'. Drowtl, 22 Kan. 222 
l\IeKinney ~. Curmack approved .. as stating (admissible when the questio[l of aggression is 
both the general rule ... and tho exceptional .. in any manner of doubt", or to corrohorate 
instance"); l!JlO, House v. Stuto, 135 Ga. 227, cornmunicnted threats); 1';80. State v. Scott, 
69 S. E. 180; U Kan. 6S. 70 (appro\'ir g State v. Brown); 
Illinois: 1850, Campbell v. People, 16 Ill. 1 IS!JO. State v. Spendlove, 44 Kan. 1,24 Pac. 67 
(admitted tIS furnishing" a reasonable inference (same) ; 
that the deceased sought the defendant for Kentuck!J: JS,55, Cornelius v. Corn., 15 B. 
the purpose of executing those thrfJat~ ") ; Monr. 53!J, 5·16 (admissible because "his 
1870, Williams v. People, 54 Ill. 422. 426 intention to make an attack on the accused 
(admitted); 1892, Siebert v. People, 143 Ill. was an important matter, as well as the belief 
571. 590, 32 N. E. 431 (approving Campbell of the existence of such an intention"; also 
v. PQople); 1907, Neathery v. People, 227 Ill. to corroborate the testimony as to commu-
110. 81 N. E. 16 (ndmitted) ; nicated threats); 18!l0. Sparks v. Com., 89 
Indiana: 1871. HoUer v. Stute, 37 Ind. 57, 60; Ky. 644, 20 S. W. 167 (threats by decensed 
1881, Combs v. State. 75 Ind. 217 (" the), showing his pian of aggression, admitted); 
8upply grounds for an inferenco that the dc- 1S!J;, Young v. Corn., Ky. ,42 S. W. 
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(2) A necessary condition of relevancy of uncommunicated threats is that 
the fact of killing is conceded, and is justified as clone in sclf-defcnce, and that 
the virtual controversy is whether there was in truth any need for defence, 
i.e. whether the deceased was the aggressor. This is universally settled, ex
pressly or by implication. 

(3) There is much opportunity for abuse of this sort of evidence. Not 
only may it be manufactured; but, even when genuine, it may be employed 
improperly to help the defendant by way of justification, in certain com
munities at least, where the Comts have been compelled repeatedly to make 
clear the law that a threat to shoot another is no justification for the latter 
to kill on sight. For these reasons various limitations have been attempted: 

IJ.l1 (t.hreat3 admitted); 1897, Tudor v. COlO., 
- Ky. ,43 S. W. 187 (doctrine conceder!; 
but where the defendant interfered in a fight 
between deceased and T., the decea~ed's 
threats against D. were excluded); 1901, 
Hollingsworth v. Warnock. Ky. , ti5 S. W. 
163 (here excluded us too general); 1887, 
Hart v. Com .. 85 Ky. 77, 2 S. W. U73 (uncoln
municated threats, admitted); 1905, Wheeler 
1'. Com .. 120 K~·. 697, 87 S. W. 110G (Young 
v. Com. followed); 190i, Com.v. Thomas,
Ky. ,101 S. W. 326 (gelleric threats, ad
mitted); 1921, Duke v. Com., 191 Ky. 1a8, 
229 S. W. 122 (murder of W.; to prO\'e that 
W. had been cOIl\'ieted of being ae('e8sory to 
shooting the accused; the clerk's testimony to 
tht, conviction, and the indictment only with
(lut the judgment, were held not sufficient) ; 
Louisiana: 1851, State t·. Bradley, (l La. An. 
5M, 5UO (excluding the eyidence as an attempt 
at a plea of justification); 1S6!), State v. 
Gregor, 21 La. An. 475 (excluded. but this 
prindple not considered); ISiS, State v. Hyan. 
30 La. An. 1177 (excluded; no reason giveu); 
1881, State 11. Fisher, 33 La. An. l:3H (same); 
18SS, State v. Williams, 40 La. An. lUS, 170. 
a So. 629 (citing decisions in other jurisdictions, 
hut not the above cases, and admitt.il!g the 
evidence as .. corroborating the evic.l~ncc as 
til the communicated threllts". and" establish
ing the purpose with which the deceased 
pro\'oked the rencontre ", and .. confirm
ing the reality of the danger" ap:>reheuded 
b~' the defendant); 1892, State ~. Walsh. 44 
La. An. 1122. 1131, 11 So. 811 (the trial 
Court's recital as to whetill'r a fOllnc.l'ltion was 
laid is eouclusive); 189:3. State v. Harris, 45 
La. An. 842, 845, 13 So. 1!J9 (the rule of tho 
preceding ease recognized); 1803, Statn v. 
Depass, 45 La. An. Ilia, 1152, 14 So. 77 
(excluc.led. bocause tllC defendant',. a~grcs~ion 
was clear; no preceding case cit.~d); 18!J5, 
State t'. King. 47 La. An. 28. 16 SO. 50G (threat~ 
offered to sbow merely .. who was til(' a~~rcs
sor". exdudcc.l. the matter being tn'atcd as 
goyerned by t!w ov"rt~act rule of communi
cated threats, posl. § 247, and the WilliarD' 
Case not being cited); IS!J6, State ~. Coru-

pagnet. ·IS La. An. 1470, 21 So. 46 (admitted. 
under the overt-act rule, sl'mblc); 1897. 
State r. Pruett, 49 La. An. 283, 21 Sl. 842 
(sec § 247, pos/); HJ03. State v. Harrison, 111 
La. aOJ, 35 So. 560 (" some hostile demon
stration" must be shown); 1915, State v. 
Wooten. 13G La. 291. 67 SO. 3U6 (ac.lmissible. 
m'en thollgh there are eye-witnesses) ; 
M arylalld: 1880, Turpin 1'. State, 55 Md. 
4U2, 473. scmble (admissible only in case of 
doubt as to the aggressor) ; 
loIichioall: IS68, People v. Garblltt, 17 !'Ilich. 
9, 15 (excluded; obscure); 187S, People v. 
Lilly, as 1\Iich. 277 (preceding deportment 
admitted as indicating hi:! deportment at th" 
time of the affray); Brownell v. People, 38 
Mich. j;jG. sC1n./Jie (~nme); 189a. People v. 
Palmer, 9G id. 5S0 (admissible; no limitations 
stated); IS!J5, People v. Palmer, 105 Mich. 
5G8, 6a x. W. Gi)6 (similar); 
Jlfinncso/a: 1SGO, State v. Dumphey, 4 Minn. 
438, 449 (uncommllnicated threats excluded; 
the present principle not considered) ; 
loIissis .• illlli: 1859. Newcomb v. State, 37 
Miss. 383. 400. 40-1 (ullcommunieated threats, 
excluded, but the present principle not con
sideroJdj; 1877. Johnson t'. State. 5-1 Miss. 430 
(the whole subject reviewed in the light oi the 
\Viggin's Case, U. S .. supra, and the evidence 
held admissible only where there is doubt as to 
who was the aggressor, i.e. ordinarily, when 
there arc no witnesses to tbe act, but not eyen 
then, if II l~'in!(-in-wait otherwise appears; the 
opinion of Chalmers. J .. is one of the best on 
the subject); 1877, Holly v. State, 55 Miss. 
424, 428 (citing no precedents, and apparently 
applying the same rule as for ('ommunicated 
threats. q. v. in § 247, post); Kendrick v. State, 
55 Mis~. 436. ·150 (approying Johnson's Ca.e, 
and applying the same rule, though ,,;th a 
rider admitting sueh e\'idence where "peculiar 
circumstances" demand it); 1885, Moriarty 
1'. State. 62 Miss. 654. 661 (applying the sarue 
rule, apparently. us in the case of communi
cated threats. q. v .. ill § 247. 110.,1); 18!J6. 
Prine ". State, 73 Miss. 838. H) So. 711 (ad
mitted. under the rule of Johnson's Case); 
lU06, Brown I'. State. !i8 Miss. 166, 40 So. 737 
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§ 111 PLAN, TO EVIDENCE AN ACT [CHAP. VI 

(a) The evidence of threat is inadmissible where there is clear evidence that 
the defendant was the aggressor. 1\1ost jurisdictions adopt this rule, and 
none seem to negative it. (b) Furthermore, the threat is only admissible 
(as most Courts provide) where there is some other evidence of an aggression by 
the deceased. This is usually expressed by saying that there must have been 
some "demonstration of hostility", or, more shortlr, some "overt act", 
by the deceased. It is difficult to say whcther this limitation originated in 
the' res gestre ' notion (infra) or in a rule of criminal law that an overt act is 
a necessary element of the justification of sclf-defence, or merely in a general 
policy of preventing the abuse of this cyidence. At any rate, it seems a satis
factory limitation, provided the multiplication of quibbles as to " overt acts" 
is avoided by leaving the whole matter in the hands of the trial judgc; for 
it prevents the defendant from trying to use the threats as a mere pretext 
(prior threat. •• and details of prior quarrels. 1). Felker. 27 Mont. 451. 71 Pac. 668 (prior 
ndmissible. following Holly's Case. suwa; threats admitted: no definite rule stated): 
the majority opinion. however. errs on (Illother New Jcrscl/: 1824. State v. Zellers. 7 N .. J. L. 
puint. noted po.~I. § 396): 1911. Echols v. 237 {excluded: the point upparently not con-
State. !19 r ... Iiss. (j!;3. 55 So. 485: sidered): 1907. State v. Scaduto. 74 X. J. L. 
Missouri: 1871. Stute t·. Sloan. 47 Mo. 604. 289. 65 Atl. 908 (uncommunicated threats 
609 (ndmitted. in effect overruling Mc1\Iillen held admissible if "there was an O\'ert act of 
v. State. 1!;50. la !\Io. 30): IS76. State v. attack" and" the dcfendant at the time of the 
Elkins. 6:J l\Io. 159. Hi'! (admitted in doubtful collision was in imminent ,Ianger": the latter 
cases. where the issue is self-defence); 1877. clause is hardly required: State v. Zellers prac-
State 1'. Taylor. 64 !\Io. 358. 361 (excluded. be- tically repudiat.ed. though not. eited); 
cause nu question of self-defence arose); State Nell! ,llexico: 1\111. Terr. v. Trapp. III N. I\f. 
II. Brown. 6·1 1\Yo. :J6i. a75 (admitted); 1Sn. 700.120 Pac. 702 (there must be other e\·idence 
State v. Alexander. 661\10. 148. 161 (admissible of uggres~ion) ; 
where there i~ "evidence tending to show" Nt'tV York: 1873. Stokes 1). People, 5a N. Y. 
the deceascd to be the aggressor: "unless an 174 (sec quotation supra): 
attempt he mnde to execute t.he threat". it is Nor/hearolina: lsn. Statev. Turpin. 77 N.C. 
irrelevant): 1879. State v. Guy. <i9 1\10. 435 473. ·179 (admitted as tending to 8how prior 
(excluded: obscure): 1882. State t'. Enton. 75 attack. the e\·idem·e being wholly cireulJl,tan-
Mo. 586. 590 (admitted. semble): 1885. State tial: nlso ns corrohoratillg ('ollllllunicatcd 
v. McNally. 87 Mo. 650 (threats received): threats): 1882. State 1'. SkidlJlore. S7 N. C. 
1886. State v. Rider. 90 Mo. 54. 60. 1 S. W. 509. 5Il. 512 (mayhem: self-defence in issue; 
825 (admitting thrents without restriction. to threats of the prosecutor. two weeks before. 
determine who was the assail!!lIt. but pointing exeluded: ('Hing only State I'. Norton. an/c. 
out that they constitute no legal justificntion § 105): lSn7. State t'. n.\'rd. 121 N. C. (is'!. 28 
without an overt act): 1888. State v. Rider. 95 S. E. a5a (admissible only where the evidence 
Mo. 476. 484. 8 S. W. 72:J (threats apparently of the l:iIlillg is wholly cirrumst:1.Iltial; opinion 
usable to show whether the deceased did ohscure): l()11. Stllt!' ". Baldwin. 155 N. C. 
make the first assault. and the requirement that 4!l·t, 71 S. E. 212 (admitted): 1(J;!0. State v. 
there must be other evidence of nggression Hines. 179 N. C. 75g. 10:J S. E. 37·1 (il1:1d-
apparentl~· repudiated): 1897. State v. Thomas, missible. when oITered "only to show sclf-
138 Mo. 168. 39 S. W. 459. semble (inadmissible. defence" ; riting State r. Blackwell. ante. 
where no other evidence of aggression is of- § 63. and State r. Byrd. 811pra) : 
fered): 1898. State ~. Hopper. 142 Mo. 478. Ohio: 1850. Stewart v. State. 19 Oh. 302 (ad-
44 S. W. 272 (the vagueness of the threat held mittcd) ; 
here to affec~ its weight only); 1901. State v. Oklahoma: I!HO. Saunders v. State. 4 Ok!. 
Smith. 164 Mo. 567. 65 S. W. 270 (admissible Cr. 26·1. 111 Pac. 96:' (above doctrine ap-
only "in case the evidence leaves a doubt as prO\'ed): l!l21. Agent v. State. Okl. Cr. , 
to whether the defendant or the deceased was 19·1 Pac. 233 (murder of W .. the defendant 
the aggressor"); 1907. State v. Kelleher. 201 as~crted th:lt he mistook W. for S. who had 
Mo. <i14. 100 S. \V. 470 (admissible): 1910. threatened him: uncommullicated threats of 
State v. Sovern. 225 Mo. 580. 125 S. W. 769 S .• excluded); 
(instructions discussed); OreGon: lSU4. State v. Tarter. 26 Or. 3S. 41. 
Mon/aoo: 1901. Stute II. Shadwell. 26 Mont. 37 Pac. 53 (admissible when' self-defence is in 
52. 66 Pac. 508 (threats held admissible; issue; ulso to corroburate communicated 
overt.-act rule defined in detail); 1903. State threats; also where the aggressor is doubtful 
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§§ 83-119) DECEASED'S THREATS § 111 

for justifying the killing of one who' was making no actual attempt to injure 
him. (c) Another condition. sometimes suggested, but inconsistent with and 
more stringent than the preceding one, is that the threat should be receiycd 
only when there is no other direct evidence as to who was the aggressor, i.e. when 
there were no eye-witnesses. Perhaps in practice a combination of (b) and 
(c) would be the best; i.e. to admit the eyidence when by eye-witnesses there 
was some other evidence of the deceased's aggression, or when there were no 
eye-witnesses to the affair. 

(4) Another and additional use, independent of the preceding, receives 
the uncommunicated threat in "confirmation" or " corroboration" of com
municated threats. This is usually coupled with one of the preceding limi
tatiuns as an alternative condition of admission. 

(5) The doctrine of ' res gestre' is sometimes appealed to as the ground 
of receiving the evidence; and the same notion underlies the occasional sug
gestion that the threats" characterize" the deceased's conduct. This em
ploymcnt of 'rp.s gestre' as a veil for obscurity of thought is elsewhere ex
amined (post, § li95); and it is enough here to say that it has no possible 
application to this kind of evidence, and cannot be made to fit its rules; 
the sooncr such phrases are abandoned, the better for c1ea.rness oflegal thought. 

(6) In some jurisdictions it is impossible to ascertain the exact rille. Pre
vious precedents are ignored, inconsistent tcsts laid down in succeeding rulings, 
decisions in other jurisdictions are cited to the exclusion of local prccedents; 
and the oftener the matter comes up for a ruling, the more it is obscured. 

on the evidence); 1907. State v. Thompson, 
·HI Or. 46. 88 Pac. 583 (uncornmunicated 
threats. admissiblt,) ; 
Pennsylrania: 1881, Nevling v. Com .. 98 Pa. 
~22, a:37 (point not raised) ; 
h()uth Carolina: 1890, State v. Bodie. 33 S. C. 
laO. 11 S. E. 624 (" there may be cases in which 
uncommunicated threats might be compe
tent"); 1S!)5. State v. Faile. 4:3 S. C. 52. 20 
S. E. 798 (admissible; but. smllJic. there must 
be other evidence of the deceased's aggression) ; 
1907. State v. Emerson, 78 S. C. 83. 5S S. E. 974 
(murder of a woman's father; whether the 
deceased knew of illicit relations between de
fendant and the woman. excluded) ; 
Tennessee: 1846. Copeland v. State, 7 Humph. 
479. 495 (t.he deceased's threats were treated 
by the Court as throwing light on the question 
of her aggression; no 0 bjcction of law had 
been raised); 1872, Williams v. State, 3 Hcisk. 
376. 396 (the deceascd's threats were treated 
as indicating that he was the aggressor; no 
objection of law having been made); 
Tcxa.~: 1920. Ott r. Stute. Tex. • 222 S. 
W. 261 (murder of husband by wife; plea. self
defence; husband's uncommunicated threat. 
admitted); 1921, Watt ". State. 90 Tex. Cr. 
403, 235 S. W. 8S8 (murder; u!H'omml1ni~atcd 
threats of deceased, admitted; affirming 

Stewart ~. State. a6 Tex. Cr. 130, 35 S. W. 
985); 
Vermont: 1847, State r. Goodrich. 19 \'t. 116, 
120. s~mblc (self-defence; a declaration of the 
injured person, while on his way to the de
fendant's bouse. that. he wauted some powder 
to blow it uP. admitted) ; 
Wa.~hin(Jton: 188S. White r. Terr .. :3 Wash. T. 
397. ·IO:J. HI Pac. :37 (" "dmi~sibJ~ in all cases. 
whet ber or not the deceMl'd was the first 
assailant and whether or not the deceased" 
made u demonstration at the time of the kill
ing); umn. Stnte t·. Cushing, 14 Wash. 527. 
45 Pac. 45 (approving the preceding); 1897. 
State t·. Cushing. 17 Wash. 54-1, 50 Pa.:;. 512, 
scm/,Ie (excluded) ; 
West l'ir[lillia: 1875. State v. Abbott, 8 W. Va. 
7·1:{ (admissible to show the deceased's state 
of mind. but only after communicated threats 
h:1\'e been shown); U;S!). State v. Enllls, 33 "'. 
Va. 417.425. 10 S. E. 792 (sume); 1906, State 
f. Trail. 59 W. Va. li5. 5a S. E. 17 (murder of 
13.; B.'s prior declaration that he was going 
to defendant's to debauch his daughter if he 
could get defendant drunk. excluded. not being 
communicated to defendant; Sanders, J .. 
di~s. and properly). 1921. State v. Arrington. 
88 W. Va. 152, 106 S. Eo ·1·15 (murder; uncom
rnunicuted threats admitted, to show deceased's 
aggression) .. 
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§ 111 PLAN, TO EVIDE,\TCE AN ACT [CHAP. VI 

(i) The prosecution may of course rebllt the eddence of threats by counter
testimony of the deceased's peaceful pl11118.2 It would seem also that, when
ever the deceased's aggression is in issue, the prosecution could begin with 
its evidence of peaceful plans. 

(S) There may be sundry other case.~ in which the threats of a deceased 
person would be relevant apart from the present doctrines.3 

(9) The threats of a third person may also be admitted, where it is desired 
to show that he, and not the accused, was the aggressor.4 

(10) In other issues in which the aggre8.~ion of the plaintiff or prosecuting 
witnes3 is material, his threats are admissible on the foregoing principles.6 

§ 112. Plans and Intentions as to Wills, Contracts, Deeds. 'Vhere the 
issue is whether a will was c:cecllied, or whether a. wiII was re~·ol.-ed, 01' whether 
a will was made in a certain tenor or provi.yion (as where an alf.eration is at 
issue), the plan or design or prior intention of the testator is relevant to show 
the doing or not doing of this alleged act, as of any other act. The argument 
is, " Because he planned to make a wilI, or planned to revoke a will, or planned 
to will property to A, therefore he probabl~· earried out this plan." The 
relevancy of such a plan is well established: 1 

2 1880. People v. Carlton, 57 Cal. S:l. 85; 
1801. People 1'. Po\\'~Il. 8i Cal. a·ls. 3G2. 25 
Pac. -lSI (the deceascrl's dcelaratiolls that he 
had 110 arms; hi~ hahit of not carr.dnl! them; 
lind his refusal to cllrry them. excluded); 
HlOI. Taylor t'. Stttte. 121 Gn. 3·18. ·In S. E. :l0:~; 
lloiO!!. State t:. Chaffill. 5G S. C. -l:ll. :l3 S. E. 
·15·1 (decea~cd's expression:! negath-inj! hostile 
intent. tlllmissible in rebuttal); Cultlra: l!l!!ll. 
People 1'. \Yan4:1·r. ApI>. Tcrm. lSI N. Y. 
:-';uppl. isa (homicide hy a WOIll!lll; d"fene" 
that the depeased. Ill'r latUlIord. WIIS attempting 
r:tpe; in rcbut!:tl. tb(' dcpea>e,l's statement 
that he waH IIfrair! the defcndant would" fmme 
Ull" sOlllcthinl-: on him. IllHI his request to T. 
to come nn,l SIll\' with him while defcndant 

• 

was thprc, cx1"'1 udcl i; crronCOll~; this c\'ideuf'o 
dir<.'('th· rehutter! the state of mind sUI!!,:cstcd 
by defcn,lant's c\'idenc('; such II ruling would 
choke olT thc \'indication of any innocent de
ceased lind virtuall,' wllul,l (Is~ist .. fnunc-ups" 
by pwfes,;innlll criminal,;.); 1!)19. Lopez v. 
L't,t co, '1',· C' 10" "1"!'; \\' ')', .:) .L C, 0.) l x. r . ..'\pp.. ... ........ l_. . .. u· 
(deccased's intention to rendezvous with his 
wife. not a<lmirtc,l as explaining his preSt'nce 
to hc due I.., thi" plell nn<l not to his forrncr 
threats to kill defendant. exclu,lc,l; Ul1SCltmr!; 
a I!nod exam pIc of tit<! artificial strait-jacket 
nll'tl",d of "rimill!ll trial favored by some 
courts). 

• IS5,1. Corn. t:. Wilson. 1 Gra \' j\I:l~s. :~:l!l 
• 

(where the ddendallt daillH'd tn lI:t\'e ,lonc the 
killinl! under an insanE! d"lusion that tlte de
cell5cd 11.''''1 r.,n~piring a!~:dnst him. thc de
c('ased's ulu'olnrnUllieatcd hostile cx,(,reSSifJtl9 

were : .. Imitte,l for th" State. to show that 
there was real ground for the defendant's 
ieeling and that it WIIS no insane delusiun). 

Compare § 231. post (insanity cyidenccd by 
condu(~t) . 

• 190;;. Statc 1'. Gaylord. 70 S. C. 415. 50 
S. E. 20; and compare the cases cited post. 
§ 1-10. 

6 19U5. State ·P. Atkins. 77 \'to 215. 5tl Atl. 
8:!G (brclwh of the peace by intenti"nal col
lision; the prosecuting witncss' thrcat" of 
running into the defendant. admitted. to show 

• • 
ul!gres~lOn I. 

§ 112. \ :lccortl: EX<H.AXO: lSi:!. Keen 
v. Keen. L. H. :l P. & D. lOi (Hannen. J.: 
.. [A ~tatelltent b~' the tcsh,tor as to his alter
ation of mind tonds to show) intention. from 
whil'h the ['H·t of destruction may I,e inferred. 
there heing othcr (·irculllstl1l1Ces le,.dinJ,: to the 
Same <!ondu:,i"n"); ISii. DCllch I'. Dench. 
L. H. 2 P. D. fiO. G·' (to determine whctller un 
alteration f:n'oring H. D. was made before 
cxecution. prior de('larati!1nd in II. D,'s favor 
were received); 1 SSO. Gould ~. Lakes. L. H. 
6 P. D. 1 (Hannen. J.: .. In considerinl!' 
whether or no sc\'cral pil~ces of papcl' c<lllslitut!· 
the will. e\-irlenec would be admissible to siw .... 
tllllt it was the intentiun of the testator teo 
make dispositiuns in cunformity with thos,' 
which arc found upon the several shcets oi 
paper. . .. The question of law would not 
be differcnt if the suggestion wero that the 
tlrst ~hcet was II forgery Of lin interpolation by 
sonwlmdy after the e\'ellt"; followinfl: Sugden v • 
St. J.e!lnards) ; and the rases quoted in the tcxt. 

UNITED STATES: Connecticut: 1905. Spen
<'er's Appeal. 77 Conn. G3S. 60 Atl. 2S(l (revoca
tioll; Rcnernl Ilrineiple stntc(l); Delaware: 
1855. Davis V. Rogerd. 1 Houst. 44. 7·1. 93 (the 
tcstator was said to be blind. and his intelligent 
elCccuticHI was dellied; his previous expressions 
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§§ 83-119) WILLS, CONTRACTS, DEEDS § 112 

1851, Lord CA.'IPBELL, C. J., in Doe \'. Palmer, 16 Q. B. 747 (issue whether an alteration 
in a will was made by the testator before or after execution): "[We may consider] whether 
if in a will which is not in the handwriting of the testator an alteration appears, evidence 
might be rp.ccived of previous declarations by him that he intended to dispose of the prop
erty in the manner in which it is disposed of by the will in its altered form. 1£ the draft 
of the will could be produced, corresponding \\ith the will in its altered form, would it not 
be admissible evidenc(', and might not the jury infer from it that before the will was exe-, 
cuted the draft and the will had been compared and the mistake rectified? Would not 
\\Titten or verbal instructions from the testator to his solicitor to draw the will in the al
tered form be equally admb .. ible? In what respect do such verbal instructions differ, 
for this purpose, from a contemporaneous declaration by the testator to another person 
that he had determined in his will to dispose of his property in the manner carried into 
effect by the "ill as altered? . .. It would not be very creditable to the law if such evi
dence were to be exduded, as a legal inference might be fairly drawn from it respecting 

of intention, instructions, and depositions, ad- be shown by his antecedent declarations of that 
mitted to show his state of mind when sign- intention", an2wered in the affirmative, "when 
ing); Kentucky: 1922, Atherton v. Gaslin, Hl4 not too remote to be material"); N art" 
Ky. 460,239 S. W. 771 (forgery of a will; tc,;.. Dakota: 1920, Ostlund tl. Ecklund, 45 N. D. 
tator's prior declarations of intention receh'ed; iG, 170 N. W. 350 (d('C'larations of intention 
citing wi·Il approval the text above, and declin- made two hours before signing the will. ex-
ing to follow Throckmorton· 11. Holt, U. S.); c1uded because the only issue was as to the 
.Maryland: 188a, Hoppe v. Byers. 60 Md. 393 fulfilment of the formalities of execution); 
(intention before the execution of a will to Pcnn.sylvania: 1896. Gardner v. Gardner. li7 
make one of a certain tenor. held admissible to Pa. 218. 35 Atl. 558 (testator's plan admitted. 
show that a document offered as a will is as pointing to non-remcatiun); IS!)9. Swope 
genuine and not forged. when other e\'idence v. Donnelly. 190 Pa. ·11i. ·12 Atl. 882 (genuine-
of genuineness is also offered; following Sugden ness of a will; declarations of testamentary 
v. St. Leonards. and Gould v. Lakes); Massa- intentions at various preceding times. ex-
ehllseUs: 1862, Converse v. Allen, ·1 All. 512 eluded as too vague; opinion ill-considered); 
(to show that the omission as legatees of chil- S. Dakota: 1920. State v. Nieuw?nhuis, 43 
dren born illegitimate. was not accidental. S. D. lOS. 178 N. W. Oi6 (forgery of will; 
previous declarations of intention were ad- prior expression of intention to make such a 
mitted; Bigelow, C. J.: .. The~' tended to will. admitted): Texas: 18i9. Johnson v. 
prove that [the testator! had then a fixed de- Brown, 51 Tex. 80 (testator's deelarations ad-
sign in regard to the disposition of the estate. mitted. on the question of a will's genuineness). 
by which the appellants would be excluded from The only case ever intimating the contrary 
any share therein ") ; 1900. Wilton v. seems to be: 1901. Throckmorton 11. Holt, 
Humphreys, 176 Mass. 253, 5i N. Eo ai4 180 U. S. 552. 21 Sup. 474 (excluding 3nte-
(whether a marginal addition to a codicil in testamentary declarations of intention. since 
different ink, the codicil reciting a part of the .. there is no good ground for the distinction" 
prior will, was there before execution; the between these :md subsequent ones; citing 
testator's orai statement of the terms of the only Ste\'ens v. Vancle\'e, 4 'Vash. C. C. 262. 
part thus recited. made two weeks before. held 1>ost. § 1738, and making the surprising statc-
properly excluded iii the trial Court's dis- ment that the" weight of authority" so agrees; 
cretion. the will itself being in the testator's the opinion hopelessly ignores the mrious dis-
possession at the time of executing the codicil. tinct kinds of testamentary declarations; 
and the prior declaration being therefore of Hnrlan. White. and McKenna. .JJ., diss.: 
little value 011 the fncts); 191:3. Aldrich v. Brown, .J.. accord as to the result of the case 
Aldrich. 215 Mass. 164. 102 N. E. 487 (intent onl~·). Cited posl, § li34. n. 2. In State v. 
to revoke: compare the citations post. § 1737, Rendy, N .. J. supra, the learned chief justice's 
n. :1); Mic1.igan: 1882. Hope's Appeal. 48 statement thaton this rule "judicial sentiment 
Mich. 520. 12 N. W. 682 (plnn to change an is altogether out of harmony" and "courts 
existing will. admitted as bearing on the exo- arc dh·ided". is comprehensible only as an 
cution of an alleged later will); Missouri: expression of delicate consideration for the 
1897. Gordon v. Burris, 141 Mo. 602. 43 S. W. Federal Supreme Court's lonesome decision of 
642 (undue influence; the devisees' plan t<> Throckmorton v. Holt: for the fact seems to be 
prevent the testatrix from leaving property t<> that Throckmorton v. Holt is the ollly case ever 
the plaintiff. admitted): New ,Jersey: 1910. decided to the contrary; and the New Jersey 
State tl. Ready. 78 N .. J. L. 590. 75 Atl. 56·1 opinion itself points out the inadequacy of the 
("whether a person's intention to make a will. citations in Throckmorton 11. Holt to sustain 
or to make a will of a particular purport, can its decision. 
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§ 112 PLAX, TO EVIDENCE AN ACT (Cu.~. VI 

the priority of two evcnts. that is to say, the making of the alteration and the exeCution 
of the ,,;\1, and I am not aware of any .,nnciple, rule of law, decided case. or dictum against 
the admissibility of slIch e\;dence. . " They demonstrate that the alteration is not 
an afterthought." 

ISi6, JESSEL, l\l. R., in Sugden v. St. Leonard", L. R. 1 P. D. 1M (admitting ante-testa
mentary dec._rations of a lost will's prO\;sions): "It is not strictly evidence of the con
tents of the instruments; it is simply e\;dence of the intention of the person who afterwards 
executes th~ instrument. It is ~impl~' evidence of probability, no doubt of a high de
gree of probability in some cases. and of a'low degree of probability in others. The ~ogency 
of the evidence depends very much on the neariless in point of time of the dedaracon of 
intention to the perir>d of the execution of the d()('ument." MELLtSH. L. J.: "The declara
tions of the test!hOr as to what he intended to pllt in his ,,;ll, made either contem
poraneously with or prior to the execution of hi!' will, arc otwiousl~' evidence which may 
corroborate the other testimony as to what is contained in the ,,;\1, ... because it is more 
probable that the testator has than that he has not made a particular de\;se or a particu
lar bequest when he hl!s told a person previously that he intended to make it, inasmuch 
as it shows that he had it in his mind to make suc·h a ,,;ll at the time he made that declara
tion." 

Two other principles arc to be discriminated. (1) The admissibility of the 
expressions or utterances thelllscfr{'s, to evidence the testator's plan, under an 
exception to the Hearsay Tille, is well pstablished, but raises a difi'erent ques
tion; the distinction between the various hearsay kinds of ante- and post
testamentar.\' declarations is elsewhere discussed, with a surve~' of the subject 
(post, §§ 173'~-1(40), (2) The relevanry of mental condition at one time to 
show it at a later or earlier one is elsewhere treated (p08t, §§ 2:33, 2·H). 

The same principle ,,;hich admits a testator's designs as to a will serves 
also to admit the design of a person to make h gift 2 or to execute a cOlltract.3 
Here, however, the usual source of difficult~- is the use of particular instances 
of condurt to evidence this design or plan (post, §§ 238, 371, 377). 

§ 113. Plans of Suicide by the Decea.sed, in & charge of Homicide. Where 
on a charge of homicide the defence offers the hypothesis of suicide to explain 
the death of the person whose killing is charged, one of the relevant piec~s 

: 1816. Powell r. Olds. 9 AII1. 861. 864 (in- preceding negotiations admitted); 1899. Aildn '. 
tention as to the nature of 9. gift afrerwards T. Oii Co .. 189 Pa. 39, 41. At!. 997 (~rms of a 
made. admitted); 1899, Kyle r. Craig. 125 contract; promi~(' to si~1l a contract with 
Cal. 107.57 Pac. 791 (whether a deed was given certain tcrm •. admith'd): IS77, Torrey ~. 
on a certain condition in \iew of death: Xb:on. 43 Wi~. 14:! (oral lease; disputed 
gl'antor's inrention held relevant); 1886. whether it was to P. or to X.; an unexpected 
Woodcock 1>. Johnson. 36 Minn. 217. 210 (issuc written lease to P .. admit~d as showing the 
whether a deed was forged: the fact "that. he probabilities). 
had pl':lviously directed the deed to be pre- Contra: 1878. Richardson 1>. Robbins. 124 
pared precisely as it was executed. and with Mass. 105 (" previous talk of the parties", 
intent to e!:ecure it. would add probability to cxcluded to pro\'e terms of a lost deed). 
the testimony of those witnesses who testified C<lmpare the use of ra.lue CI.! ahowino a moUre 
that he directed his name to be sigr;ed to the for the price of a sale (]losl. § 392). 
deed "); 1898, Fellows 1'. Fellows. 69 N. H. The parol evidence rule (poat, § 2430) 
339, 46 At!. 474 (whether a discharge was would of course exrlude prior negotiations 
executed by a bondholder; his declarations of when offered in competition "ith the terms of 
inrention to do 80. admitted). an existing document. and not. as here. merely 

C..ompare the r-erbal oct rule, post, § 177. to show what the terms of a lost document 
a lS6!!. Kumler ". Ferguson, 7 Minn. 442 arc. 

(to show the cousideration actually paid, the 
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of evidence to show the suicide is a plan of .'!uwiile. This iaet, however, has 
been sometimes excluded, not because irrelevant. but because a certain quan
tity of other eyidence of suicide may be required before thi.s can be received. 
This requirement is elsewhere discussed (post, § 143). 

S~lb-topic E: E~IOTTON OR ::'IIOTI\'E 

§ Hi. General Prineiple. The term .. motin~ .. is commonly used in a 
confusing way, as if there were but one thin~ and OIle evidential question in
volved. But there are two things, and two distinct evidential steps. 

0) We may argue, first. that since a sp<!cific emotion or passion is likely to 
lead to the doing of the appropriate act . for example. desire for money to 
theft or robbery, or angry hostility to an act of violence the presence of 
such an emotion in the person in question is likel~' to lead to the deed in ques
tion. In this step of the argument we assume the emotion as a fact, proved 
somehow or other.. Just as a specific sort of disposition, of habit, of plan, is 
likely to lead to the appropriate act, so a specific sort of emotion or passion 
has a similar evidential bearing. The basis of this inference is the living, 
impelling, active emotion, seeking for an outlet in action. 

But this emotion must in its turn be proved. just as character, design, 
capacity, must be proved, This is the next step, and eddentially a \'ery 
different one. Usually the evidence is circumstantiai; and of two sorts, 
(a) conduct of the person, and (b) events about hi.m tending to excite the 

• 

emotion. In (a) his conduct is the expression and effect of the existing in-
ternal emotion. In (b) the outward facts are such as may be the stimulus 
and cause of the emotion. But what conduct and what outer e\'ents are of. 
\'alue as shewing the probable existence of the emotion is a different question 
(rom the relevancy of the emotivn tu show the probability of an act induced 
for it. The latter (which is the present subject) raises practically no evi
dential disputes; the former raises a host of them (post, §§ 385-106). 

The unfortunate ambiguit~, in the word "moth'e" thus reveals itself. 
That which has value to show t.he doing or not doing of the act is the inward 
emotion, passion, feeling, of the appropriate sort; but that which shows the 
probable existence of this emotion is also telmed when it is of the sor~ 
(b) above, i.e. some outer fact the" moth'e." For example, the prosecu
tion of A by B in a suit at law may be said to have been a " moth-e " for A's 
subsequent burning of B's house. But in strictness the external (act of B's 
suit cannot be A's" motive"; for the moth'e is a state of mind ·Df A; the 
external fact does tend to ::;how the excitement of the hostile and vindictive 
emotion, but it is not identical with that emotion. 

This use of the word" motive" thus tends to obscure the double evidential 
step involved; for ",'ren it is said that B's suit may be offered in evidence as the 
" moth'e " for A's bu.·ning. we are apt to conceive ourselves as inferring di
rectly from the Stilt (as the evidentiary fact) to the burning (as the proposi-
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§ 117 MOTIVE, TO EVI;)ENCE AN ACT [CHAP. VI 

tion to be proved); when in truth there ar~ two steps involved, from the 
lawsuit to the emotion, and the emotic,l to the act. Although the evidential 
questions connected with the latter inference are practically none, neverthe
l~ss the true nature of the evidentiary questions cOlmected with the former 
~nference is much obscured \vhen we fall to understand clearly what it is that 
we are trying to infer. Th'\s, the question of Relevancy ill the above illustra
tion is, whether the fact of a lawsuit is of real prohative value to show the 
probable excitement of a violently vindictive desire to dp.stroy the opponent's 
property, and this inference may not be an admissible one. 

It ought, therefore, to be clearly understood that the "motive", in the 
correct sense is the emotion supposed to have led to the act, and that the ex
ternal fact is merely the possible exciting cause of this "motive", and not 
identical with the "motive" itself; a~d the evidentiary question is, not. 
whether that external fact is admissible as a motive, but whether it is admissi
ble to show the probable existcuce of the emotion or H motive." It would 
be more conducive to clearness of thought if the word "motive", so mis
leading in its popular associations, could be abandoned altogether in dis
cussing evidential questions.1 

§ 118. Motive always Relevant, but never Essential. (1) Conceiving an 
emotion, then, as a circumstance showing the probability of appropriate 
ensuing action, it is always relevant: 

1868, WOODRUFF, J., in Kennedy v. People, 39 N. Y. 245,254: "It is always a just argu
ment on behalf of one accused that there is no apparent motive to the perpetration of the 
crime. Men do not act wholly without motive. On the other hand, proof of motive tends 
in some degree to render the act so far probable as to weaken presumptions of innocence 
and corroborate evidences of guilt." 

1897, DALE, C. J., in Son v. Terr., 5 Ok!. 526, 49 Pac. 923 : "Motive to commit crime, if 
shown, may in many cases be sllffici~nt alone, almost, to induce a belief of guilt. Upon 
the other hand, where no motive for the commission of a crime can be shown it is almost 
impossible to convince the mind of guilt. Men do not ordinarily commit grave crimes 
unless there is in their minds a motive strong enollgh to overcome the natural repugnance 
against crime, and the fear of punishment which usually follows detection. This vie\\' of 
this question is 90 universally recognized as being true that it has become incorporated illto 
the law, and in almost all cases where the guilt of a defendant depends llpon the facts and 
circumstances in proof in the case the Court instructs the jul')" to consider the motive or 
lack of motive which the proof shows mayor may not exist in the mind of a defendan~ on 
trial charged with crime." 

All the questions of relevancy, then, can be, and should be for simplicity's 
sake, resolved into questions of the relevancy of the evidence to show this 
emotion (post, §§ 385-406). Thus, the relevancy of an intrigue by an alleged 
wife-murderer with a paramour raises the question, not whether lust is a 
sufficient emotion for murder, but whether the intri.gue was a sufficient cir
cumstance to excite a murderous impulse or emotion. 

I 117. I From the point of view of logic Proof. as given by Logic. Psychology. and 
and psychology. see the materials collected in General Experience. and illustrated in Judicial 
the present author's .. Principles of Judicial Trials" (913), Ii 101-115, 
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(2) It is sometimes popularly supposed that in order to establish a charge 
of crime, the prosecutic,n must show a possible moti1!C. But this notion is 
without foundation. Assuming for purposes of argument that H every act 
must have a motive", i.e. a prior conscious impelling emotion (which is not 
strictly correct), yet it. is always possible that this necessary emotion may be 
undiscoverable, and thus the failure to discover it does not signify its non
existence. The kinds of evidence to prove an act vary in probative strength, 
and the absence of one kind may be more significant than the absence of an
other; but the mere absence of anyone kind cannot be fatal. There must 
have been a plan to do the act (we may assume); the accused must have been 
present (assuming it was aone by manual action); but there may be no evi
dence of preparation; or there may be no evidence of presence; yet the re
maining facts may furnish ample proof. The failure to produce evidence of 
some appropriate motive may be a great weakness in the whole body of proof; 1 

but it is not a fatal one, as a matter of law. In oiher words, there is no more 
necessity, in the law of Evidence, to discover and establish the particular 
exciting emotion, or some possible one, than to use any other particular kind 
of evidential fact: 2 

1894, HARL.W, J., in Pointer \'. U. S., 151 U. S. 396, 413, 14 Sup. 410, approving the 
following charge by PARKER, J.: "'The law does not require impossibilities. The law 
recognizes that the cause of the killing is sometimes so hidden in the mind and breast of 
the who killed that it cannot be fathomed; and, as it doe~ not require impossibili-
ties, it not require the jury to find it. Yet. if they do find it, it simply becomes an 
item of evidence in the case, which is only e\-identiary at best, that is, it is only an item 
of e\-;dence going to show whether a particular party may have committed an act, and 
sometimes going to show the characteristics of that act.' It is not indispensable to con
viction that the particular motive for taking the life of a human being shall be established 
by proof to the satisfaction of the jury. The absence of evidence suggesting a motive for the 
commission of the crime charged is a circumstance in favor of the accused, to be given stich 
weight as the jury deems proper; but proof of motive is never indispensable to conviction." 

1902, PRENTICE, J., in State v. Rathbun, 74 Conn. 524, 51 At!. 540: "The State was un
der no obligation to show a motive for the commission by the accused of the crime charged, 
much less a sufficient or adequate one. While it is a recognized rule of human conduct 
that crime is the response of the evil mind to some temptation, and that men of sound mind 
are rarely, if ever, prompted to commit crime \\;thout some impelling motive, it does not 
follow, and it i!l not the law, that the prosecution, to justify a conviction in a given case, 
must be so successful in fathoming the mysteries of the human mind and in revealing the 
possibly hidden secrets influencing it as to develop and disclose to the jury a motive sum-

§ 118. 1 1898. Stat~ 11. Foley. 144 Mo. 600. 127 N. E. G02 (murder); 1916. State t'. Santino. 
46 S. W. 733. Mo. • 186 S. W. 976 (arson); 1919. 

It is sometimes snid that the Court must State 11. Dooms. 280 Mo. 84. 217 S. W. 43 
charge that the absence of any apparent (murdt:r); 1900, State 11. Lucey. 24 Mont. 295. 
motive is cvidence for the defendant: 1910. 61 Pac. 994; 11104. Robinson 11. State. 71 Nebr. 
Porter 11. State. 173 Ind. G94. 91 N. E. 340. 142. 98 N. W. 694 (murder); 1904. State 11. 
But all such detailed charges are poor policy. Jaggers.7I N. J. L. 281. 58 At!. 1014 (murder) ; 

2 Accord: 1900. Brunson 11. State, 12-1 Ala. 1917. People t'. Seppi. 221 N. Y. 62. 116 N. E. 
37. 27 So. 410; 1897. People 11. Durrant. 116 793 (homicide); 1885. State 11. Green. 92 N. C. 
Cal. 179.48 Pac. 75; 1922. Williams 11. State, 779.782; 1919. State 11. Wiseman. 178 N. C. 
152 Ga. 498, no S. E. 286 (murder); 1921. 784. 101 S. E. 629 (murder); 1877. Lanahan 
State o. Ward. 119 Me. 482. 111 At!. 805 v. Com .• 84 Pa. SO. 87; 1903. Cupps 11. State. 
(murder); 1920. Com. 11. Feci. 235 MbBS. 562, 120 Wis. 50-1. 97 N. W. 210. . 
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cient and adequate for the commission of the offence. Hecognizing the fart that crimes 
are generally committed fron~ some motive, evidence tending to show the existence or 
non-existence of Sllch motive is held to be admissible, and often forms an important factor 
in the inquiry as to the guilt or i.nnocence of an accused. For the purpose of this evidential 
inquiry the sufficiency of the motive is most pertinent. It is pertinent, however, only in 
so far as it tends to furnish evidence indicative of guilt, or the reverse, to be considered and 
weighed in connection with the other evidence in the cnse. The other evidence may be 
such ns to justify a conviction without any motive being shown. It may be 50 weak that; 
without a disclosed motive, the guilt of the accused would be clouded by a reasonable doubt." 

(3) .An emotion may impel again,yt as well as towards an act. Thus, a 
defendant's strong feeling of affection for a deceased person would work 
against the doing of violence upon him, and would thus be relevant to show 
the not-doing. This is also the significance of evidence that there w~s "no 
apparent motive" for a murder; for a state of emotional indifference i.e. 
the absence of any anger, jealousy, or the like is almost equ~lIy powerful 
in its operation against a deed of violence.3 Sometimes, of course, such evi
dence merely negatives an alleged murderous emotion, or negatives the tacit 
possibility of it; but there is also this affirmative aspect to the argument, 
namely, that emotional indifferenee makes against crimes. 

(4) Where the (It:.!ng of the act is conceded, and the dispute turns on an 
issue such as self-defence, there is in strictness no materiality for evidence 
which tends merely to prove the doing of the act, and, in particular, there is no 
evidentir,) function remaining for the fact of emotion or motive. It does not 
necessarii.} tollow that in criminal cases all such evidence should be excluded; for 
there are no pleadings to make clear what is conceded and what is not, and it is 
possible that the defence would improperly take advantage of the apparent 
failure of proof of the act. It has occasionally been said that the superfluous
ness of the evidence, and tllf, possible unneccssary prejudice it might create 
against the defendant, require its exclusion;4 but this seems an unwise rule. 

§ 119. " " as a Fact L'l Issue. In the proper sense of "emotion", 
a "motive" can seldom be a fact in issue under the substantive law. But 
in some of its loose popular senses, " motive" is frequently in issue, and these 
uses must be distinguished from the evidentiary use of emotion or " motive" 
as tending to prove the doing of an act. (1) "lVleti\'e" may be in issue, 
in the sense of good or bad faith; as where the motive of a transfer is charged 
to have been in fraud of creditors. (2) "Motive" may be in issue;in the 
sense of purpose aimed at in an act a sense not materially different from 
the preceding one. (3) "lVloth'e" may be in issue, in the sense of rewon 
or ground for conduct; as where the motive of a wife for lea.ving her husband 
is disputed, or of employees for leaving their employer. (4)" Motive" may 
be in issue, in the selBe of malice or criminal intent. The modes of evidencing 
these various states of mind are elsewhere dealt with (post, §§ 244-406). 

31861, People T!. Ah Fung, 17 Cal. 377; 
and the lIuotr.tions aupra. 

t 1895, People I). Gress, 107 Cal. 461, 40 
Pac. 752 (that the accused had endeavored 

to seduce the deceased's wife); 1913. People 
T!. Cummins, 209 N. Y. 233, 103 N. E. 169 
(not decided). 
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§§ 130-144] BOOK I, PART I, TITLE I § 1;)0 

• 

SUB-l'l1'LE I (continued): EVIDENCE TO PROVE A HUMAN ACT 
• 

TOPIC II: CONCOMITANT EVIDENCE (OPPORTUNITY, ALmI, ETC.) 

VII. 
• 

§ 130. General Principle. 

A. OPPORTUNITY 

§ 131. Nature of the Argument. 
§ 132. Explaining away; Equal Oppor

tunity for Others. 
§ 133. Same: Other Per:son's Inter

course with Complainant in Bastardy, 
Seduction, Rape. 

§ 134. Same: Adultery t() show Ille
gitimacy. 

B. ESSENTIAL INCONSISTENCY 

§ 135. General Principle. 

§ 136. Alibi. 
§ 137. NOll-access of Husband, to show 

Illegitimacv. 
§' 138. Survival of the alleged Deceased. 
§ 139. Commission of Crime by a Third 

Person. 
§ 140. Same: Threats by Third Per-

8Qn. 
§ 141. Same: Motive of Third Per

son. 
§ 142. Same: Miscellaneous Facts. 
§ 143. Suicide, or other SeU-Infliction 

of Harm; Suicidal Plalls. 
§ 144. Same: Motive for Suicide. 

§ 130. General Principle. It has already been noted (§ 43), that con
venience requires the groupings of the various kinds of evidentiary facts ac
cording as they come, in time, before, at, or after the act to be evidenced. 
The various facts of the first or Prospectant class llave been examined (ante, 
§§ 51-119). The second or Concomitant class may now be considered. There 
is no radical distinction between the classes; they serve as convenient ways 
of subdividing the great mass of evidentiary facts and of associating those 
which are most closely related. 

A fact having a Concomitant indication is one which is thought of as being 
in existence at the time of and in connection 1llitlt tIle act to be proved; the logical 
indication or inference is that the person bearing that fact as a mark is thereby 
to be associated more or less closely with the act. There is a negative as well 
as an affirmative form of inference; the two being related much in the same 
way as good character (ante, § 55) points forward to the non-doing of a crime, 
whiie bad character points forward to its doing. In the Concomitant in
ference, there is the affirmative form, e.g. X was at the place of the murder, 
therefore he may have committed it; and the negative form, e.g. X was at a 
different place at the time of the murder, therefore he did not commit it. 
The theory of the former is that the fact of presence at the time is more or 
less intimately and necessarily associated with the doing of the act; the theory 
of the latter is that the fact of absence at the time is more or less certainly 
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• 

inconsistent with the doing of the act. Under each form of argument, 
there are opportunities for explaining away by other hypotheses the 
significance of the evidentiary fact, on the general theory of Explanation 
(ante, § 34). 

So far as the scope of evidentiary facts is concerned (where the doing of 
a given act is disputed), the present class usually comprises a great number of 
circumstances in the ordinary triar; but the occasions for laying down rules 
of evidence are comparatively few. Interesting illustrations from celebrated 
trials might be multiplied almost without number.l But the present purpose 
is merely to examine such rules of limitation as may have been prescribed 
by the Courts. 

A. OPPORTUNITY 

§ 131. Nature of the Argument. When an act is done, and a particular 
person is alleged to have done it (not through an agent but personally), it is 
obvious that bis physical presence, within a proper range of time and place, 
forms one step on the way to the belief that he did it. It is true that another 
person may have done it, but the former is at least within the limited number 
of persons who could have done it, and thus is fit to become a subject for 
further investigation. 

Under the evidential canon that to a fair cxtent the possibility of other 
hypotheses must be first excluded (ante, § 31), it might be asked whether the 
mere possibility involved in Opportunity is not.too slender, whether something 
more than mere opportunity for example, exclusive opportunity . should 
not first be shown. The answer to this is that, by the very showing of an 
opportunity, countless hypotheses are negatived; and the person charged, 
who might otherwise have been one of innumerable other persons at the 
time, is shown to have been one of the limited number who are in a position 

. to do this particular act. In short, opportunity alone, and not exclusive 
opportunity, is a sufficient showing for admissibility. 

The circumstances invoiving Orportunity of course vary with the facts 
of each case; and no rule of evidence seems to haNe been laid down. That 
the offer involves incidentally the doing of another crime by the deCendant 
does not affect its propriety.1 Since the showing of Opportunity leaves open 
all the hypotheses of other persons' equal opportunity, it is proper for the 
proponent of the evidence to strengthen it by cutting off, so far as possible, 
these other hypotheses, i.e. by showing that the person charged was 

§ 130. I From the point of view of logic and struction. viz. two stones. on a railroad track; 
psychology as applicable to argument before evidence of the placing of iron rails on the track 
the jUry (not the rules of Admissibility). BOO by the defendant not far away and within two 
thc materials collected in the prescnt author's hours of the placing in issue. admitted to show 
.. Principles of Judicial Proof, as given by Logic, that the defendant was" in a situation to place 
Psychology, and Gcneral Experience. and illulI- the obstructions on the track"}. 
tratcd in Judicial Trials" (1913). §§ 55-81. For thc authorities upon the general prin-

§ 111. I 1858, St.ate II. Wentworth, 37 ciple that the incidental use of other crimes ill 
N. H. 196. 211 (indictment for placing an ob- immaterial, sec post, § 216. 
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one of a few only, or the sole person, having the opportunity. In 
other words, while the proponent need not, he may a:,vays show exclusive 
opportunity.2 

§ 132. EzpJaining away; Equal Opportunity for others. If A is shown 
to have been in a building when a murder was committed. he immediately 
becomes so to speak an eligible person for the charge; he may have 
done the deed. If, now, admitting this fact, i.e. Opportunity, he seeks to 
dimini·1h its probative significance, an effective and usual way will be to show 
that tht:'"re were in the same building, at the same time, two or ten or five hun
dred other persons. In so doing, he has pointed out the possibility of two or 
ten or five hundred other hypotheses, equally possible with that char~ed 
against him. The equal strength of these other hypotheses (as noted ante, 
§ 34, in dealing with the logical theory of relevancy) takes away the signifi
cance of the fact of his opportunity, just in proportion to the nunher and de
gree of naturalness of the other hypotheses, i.e. the llypotheses that each 
of the other persons had an equal opportunity. Such is the principle of 
explaining away Opportunity. Moreover, as counter-explanations which 
equally satisfy the evidentiary fact may always be offered, and without limit, 
there is no restriction on proving the presence of other persons having the 
same or approximate opportunities, ' a principle will be seen (post, § 139) 
to be of much consequence. The practical employment of this method of 
weakening the proponent's evidence of Opportunity is frequent enough; but 
it seldom calls for judicial ruling.! ' 

§ 133. Same: Other Intercourse with Complainant In Bastardy, Seduction, 
or Rape. On this principle it is permissible to show, in ajiliation suit or bas
tardy prosecution, that the mother had intercQurse tvitlt another man about 

. the time designated by the period of gestation, for this predicates an equal 
, 

21897, People I). Van Horn, 119 Cal. 323, executed by one B. P. and probated was 
51 PaC. 538 (murder by an officer of an arJcsted received). , 
person; defence, that a mob took the man from The feasibility of sclf-inflictio71 of harm 
the defendant and killed him; the region beiDg to come under this principle; 1895, 

settled, the prosecution was allowed State I). Lee, 65 Conn. 265, 280, 30 At\. 1110 
to show, in disproving the mob-story, that (n showing that wound could have OO,)n !'elf-
various persons living in the region were not inflicted, allowed); 1875, Hitchcock v. Burgett, 
near the place at the time in question); 1866, 38 Mich. 504 (explaining a renewed injury by 
Miller v. People, 39 Ill. 466 (the . prosecution the plaintiff's negligent abandonment of 
showed that no other persons of the descrip- splints and crutches, ins"~ad of the defendant's 
tion of the robbers, except the defendants, careless surgery). 
were in the neighborhood at the time in Sundry analoooUB ro·sts: 1885, Quinn v. 
question). Higgins, 60 Wis. 667, 24 N. W. 482 (the non-

The following rUling seems to ignore this union of bones in a fracture having been 
perfectly accepted principle: 1878, State v. charged to the defendant's unskilful setting, 
England, 78 N. C. 552 (evidence that tracks evidence was admitted ,)f non-union occurring 
did not fit the defendant's brother't· foot, through other causes than improper setting) ; 
excluded; .. A did not commit the offence, 1852, Lush I). McDaniel, 13 Ired. N. C. 487 
therefore B did", held an unsound argument; (to show that a warranty of soundness in a 
mi.;led by the rulings of the same Court cited slave was not broken, e\·idence that the 
post, § 142). venereal disease affecting her was nut known to 

, 132. 1 1847. Pollard". Lively, 4 Gratt. exist in the region of the vendor's plantation 
Va. 73, 77 (to eho'\\' that there WIlS a second but did exist in the region of the vendec's, 75 
person in existence named B. P .. a deed miles distant). 
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possibility of conception through some one else's act. l It would seem that 
the mere fact of intimate association, or at least of improper familiarities, 
would be admissible, because this makes at least possible the agency of 
some specific other man.2 The time of the other intercourse should not 

§ 133. 1 Federal: 1809. U. S. v. Collins, N. W. HlO (~imilar); Hl03. Gatzemeyer r. 
I Cr. C. C. 59!! (admissible. if "not more than Peterson. 68 Nebr. 8:32. !l4 N. W. 974 (cross-
twelve months nor less than six months hef.ure examination as to keeping company with other 
the birth of the ehild ") ; Alabama: 11"115. mell. held lJot improperly excluded on the 
Smith 1>. State. 13 Ala. App. 411. 69 So. 40G fact,,); 1914, Koepke v. Delfs. !l5 Nebr. 619. 
(exduded. when not within the period); Ari- 14G N. W. 962; New York: 18!l0. Young v. 
zona: 1!l2!!. Fuller v. State. Ariz. • 205 Pac. Johnson. 12:3 N. Y. :~26. 25 N. E. :363 (ad-
a24 (rape under age; otherintercourse about the mitted; here the I'."tion WII8 0. chil one fo .. 
time of conception. admissible. a child having rupe. but pregnanr~' was laid as damage and 
been born and attributed to the defendant); pro\'ed 118 a Cae!'); Nurth Carolina: 1876. 
Arkallsas: 1910, Adams v. State. 93 Ark. State v. Bennett. 75 N. C. 305 (exciuded, Rod-
2GO. 124 S. W. 766 (seduction; admitted. but man. J.: "It would only tend to prove the 
only on the principle of § 1007. post); 1!l10. psychologil .. al fact that two men may have 
Belford v. State. 96 Ark. 274. 131 S. W. 953 conne:don with a woman about the BamI' time, 
(here admitted when appropriate to the time and one of them get her with child; it would 
of conception); California: 1910. Gird's not tend to rebut the presumption that the 
Estate. 157 Cal. 534. 108 Pac. 499; Illino~~: ddendunt was the one ") ; 1878, State 1/. 

1874. White v. l\1urtland, 71 III. 250, 261 Britt. 78 N. C. 439, 442 (admitted. 'luestionin~ 
(seduction; loss of service through pregnancy; the preceding case. but distinguishing it 00-
int::rcoul''IC with others udruissihle to show cause here the defendant totally denied his own 
'.he dpfenda:!t. not the caus\! of the pregnancy);, intercourse with the woman); 1880. State ". 
Indialla: 1841. Walker v. State. 16 Blackf. Parish. 83 N. C. 613 (without other evidence, 
(" about the time" of begetting); 1853. Hill "insufficient to overeome the statutory pI'e-
v. t;tate. 4 Ind. 112 (same); 1859. Townscnd sumption [of the woman's oathl. and by itself 
v. State. 13 Ind. 357 ("a period of time that incompetent"); 189!l. State v. Warren. 124 
would render it not improbable ") ; iSSO. N. C. 807. 32 S. E. 552 (intercourse with the 
Whitman v. State. 69 Ind. 448 (extended to the mother by n third person about thc time of 
woman's action for seduction. where pregnancy begetting. admissihle; conflict of pre\ious eases 
by the defendant would cnter into the dam- examined); PortoRico: 1913. Riverav. Diaz. 19 
ages); 1883. Benham v. Richardson. 91 Ind. P. R. 525 (admitted); 1!l14. Rico v. Lopez. 
82 (admitted); 1905. Walker r. Staw, 165 21 P. R. 201. 208 (affirming Rivera v. Diaz); 
Ind. !l4. 74 N. E. 614 (bastardy; admitted); South Dakota: 1916. State ex reI. Knhl 11. 

Iowa: 1895. Stute v. Wiekliff. 95 Ia. 38G. 64 Chamhers. 37 S. D. 555,159 N. W. 113 (C. C. P. 
N. W. 283 (admitted); 1899. Stat.- v. Seevers. § 809 held not to enlarge the rule to admit other 
108 la. 73S. 78 N. W. 705 (admi~sible if re- acts of ullchastity for any othcr purpose); 
lating to period of gestation); 190n, Kesselring Utah: 191.5. State t'. Hammond. 46 Utah 249, 
tl. Hummer. 130 Ia. 1-15. 106 N. W. 501 (!;Cdu~- 148 Pac. 420 (hastardy; distinguishing the 
tion. with hirth of a child as aggravation; principle of § a9S, post); Vermollt: 1856. State 
intercour!<C "ith a third person within the v. Johnson. 2S Vt. 51:!. 517. 523 (admitted); 
period. udmitt('d); Kentucky: 1824.. Ginn v. Viroinill: ISll. Fall v. Overseers, 3 Munf. 
Com .• 5 Litt. 300 ("about the sume tim" she 495, 502, 505 (admissible, pe:- Ronne, J.; 
charges him"); Maryland: 1!lIS, Jones v. yet excluded. per Brook •• T.. since the dcfend-
State. 132 Md. 142. 103 Atl. 459 (br.sturdY in ant had admitted his own intercourse.' a 
!!l15; complninant's prior pregnancy by an- dearly unsound ruling); Wiscollsin: 1891. 
other man in January. !!l15. exc\ud('d); Humphre.\· >:. Rtate. 78 Wis. 5i1. 47 N. W. 836 
Maasachusetl.i: 1802, Eddy". Gray. 4 All. 4a5. (admitted); 1906. BUS8ev. State. 129 Wis. Iii, 
43!l (exdudcd, if "at any point of time more 108 N. W. 64. 
than ten calender months before the birth of • _1ccord: 1902. Kelly I'. State. 133 Ala. 
the child"; t1nle>ll! gestation is shown to have 195. 32 So. 56; 1890. Maynard v. People. 135 
been unusually protracted); 18i5. Sabins v. Ill. 4JG. 433. 25 N. E. 740 (bustardy; that the 
Jones. 119 Mass. 167. 170 (excluded. bccau~e woman was "out late at night with men and 
1I0t within the proper period); 1877. Force v. boys" about the time ill question. admissible); 
Martin. 122 Mas8. 5 (excluding the evidence 1!l05. Walker ~. State. 165 Ind. 94. 74 N. E. 
because no time was stated); 1879. Ronan ~. 614 (with other evidence); 1895. State v. 
Dugun. 120 Mass. 176 (same); Mi.~sissippi: Wickliff. 96 Ia. 386. 04 N. W. 283; 1918. De 
1859. Anon.. 37 Miss. 54, 58 (admitted); Mund ". State. 167 Wis. 40. 166 N. W. 328 . 

• Nebraska: 1895. Sto/lpert v. ~ierle, 45 Nebr. Contra: IS77. Rawles v. Ford. 56 Ind. 433 
105, 63 N. W. 382 ("at or ncar the timc"); (bastardy; the complainant's declarations of 
1901. Erickson v. Schmill. 62 Nebr. am" 'ci7 preference Cor I.Inother man. at the time of 
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§§ 130-144) OTHER INTERCOURSE, IN BASTARDY § 133 
• 

be reckoned by any fixed rule; nor have the Courts attempted rigidly to 
prescribe one.3 

But the issue of paternity must be involved. This is necessarilv true of a 
~ 

filiation suit or bastardy prosecution, and also of a father's action for seduc-
tion where pregnancy is alleged as the cause of loss of service.4 In a prosecu
tion, however, for rape, ince8t, rape under age, or adultenJ, paternity not being 
in issue, but merely the defendant's act of intercourse, the paternity and there
fore the intercourse of another man is immaterial; 5 unless, indeed, the prose-

alleged intercourse. excluded); 1882. Hou!'Cr 
v. State. S6 Ind. 231 (bastardy; that the com
plain:mt kept company with other men about 
the alleged time of intercourse. escluded). 

Occasionally, a statute has enlarged the 
scope of the evidence to include unchastity 
in gl'ntJral: S. D. Rev. C. 1919. § 2983 (bas
tardy proceedings; .. previous unchnstity of 
the female", adlnissible). 

3 Sec the quotations in the note supra; the 
following case contains the best statement: 
Benham u. Richardson, Ind .. supra. n. 1. Best. 
C. (" The limit within which this enquiry 
may be made. is not. however. settled. This 
must nece~sarily dCI>Clld uprm the circum
stances of each particular case. If conception 
is claimed to occur from a ~ingle act of coition 
the dat~ of which is fixed. there is but little 
difficulty in determining the I>criod within 
which this enquiry ma~' be made; but if it 
follows three or four different acts of rexual 
int~rcourse occurring at different times, and a 
fully developed rhild is born less than nine 
months thereaft~r. the enquiry ought to em
brace a greater period of time. especially be
forc the alleged acts of intercourse "). 

• Cases cit~d supra. n. 1. 
Compare State ~. Hendrick. N. J. I,. 

(1903). and other cases cited anle. § 68. nn. 
1, 2. 3. 

& Accord: Eng. 1013, R. v. Cargill. 2 K. B. 
271 (rape under age; extrinsic c\"idence of 
intercourse of others with the girl. ex('luded, 
cven though the prosecution had without 
ohjection int.roduced e\'idence of her virginity) ; 
U:>ITED ST~TES: Fl'II. 1917. Rose v. U. S .. Oth 
C. C. A .. 240 Fed. 685 (carnal knowledge 
under age; cross-examination of prosecutrix 
to prior Ia.~civious conduct. excludf.'di: ,1la. 
IfJ:!l. Bryan 1'. State. Ala. App. • 89 So. 
S9a (rape under age; the female's .. relation
ship with other men". excluded); Ariz. 1921. 
Sage II. State. 22 Ariz. 151. 195 Pac. 534 (stat
utory rape; cross-examination to former act.~ 
of unchast.ity and living in house of prostitution, 
not nl\ownhle); Conn. 1909. State v. Rivers. 
82 Conn. 451. i4 Atl. 7.~7 (rape under age; 
inadmissible, except to impeach the witness) ; 
D. Col. 1912, Kidwell v. U. S .• 38 D. C. App. 
566 (rape under age; cross-examination to 
/lcts of intercourse with others. held allowable. 
the prosecutrix here I>cing pregnant); 1913. 
SackB 11. U. S .• 41 D. C. App. 34 (r:'IJe Hnder 

age; unchaste conduct of the woman. ex
cluded; citing a Missouri casc and ignoring 
Kidwell t'. U. S.); Ida. 1921, State 17. Farmer. 
:34 Ida. 370. 201 Pac. 33 (rape under age; the 
girl's improper ('onduct with other men, ex
cluded); Ind. 1910. Heath II. State, 173 Ind. 
2fJ6, 00 N. E. 310 (rape under age; excluded); 
1916. Harper u. Stllte. 185 Ind. 322, 114 N. E. 
4 (rape followed by pregnancy; intercourse 
with another man at the appropriate time, 
admitted); 1018, Barker 1). State. 188 Ind. 
263. 120 N. E. 593; Md. 1919. Ran 17. State. 
133 1\Id. 613. 105 At!. 867 (statutory rape; 
prior in tercourse with another man. excluded) ; 
M ~S. 1875. Com. v. O'ConnN. 107 Mass. 219; 
Me. ISS1. State r. Witham, 72 Me. 531. 535; 
Mi"ln. 1921. State t1. McPadden. 150 Minn. 
62. 184 X. W. 5GS; 1922, St.ate 17. Perry. -
Minn. • 1S6 N. W. 311 (rape under age; 
illicit relations \\;th oth~!' men. excluded): 
N. H. 1915. Stat~ 1). Tetrault, 7e N. H. 14. 
05 Alt. 669 (rupe under age; the female's 
nbscnce from home ,dtll other men, excluded) ; 
N. Dak. 1918, State v. Apley. 25 N. D. 298, 
HI N. W. 740 (rape under age; undecided; 
sensible opinion by Gos~. J.; here held admis
sible to explain medical t~st.imony to physical 
condition. all in Note 6. ill/ra); Oh. 1915, 
Angeloff u. State, 01 Oh. 361. 110 N. E. 936 
(rupe under age; result of a physical eltllmina
tion in jail submitted to without objection is 
admissibl{'); S. Dak. Stat~ 'D. Rash. 27 S. D. 
181>. 130 X. W. 91 (rupe under age; prose
cutrix' unchaste conduct. cxcludl.'d); Wash. 
HlJ.l. State v. Gay. 82 Wash. 42:3. 14-1 Pac. 
711 (rape under age; intercourse with another 
man. excluded). 

Canlra: lIlli. State v. Brook8. 181 In. 874. 
16" :,. W. 19·1 (where forcc in iact is chal'l(ed); 

. :.906. mate r. Gerike. 7·i Kan. 196. 87 Pac. 759 
(rape under age. with pregnancy; the woman's 
intimate association at night with other men. 
admitted; no precise rule stated); 1911. State 
v. Swindall. 12fJ La. 760. 56 S\). 702 (incest); 
Hl06. State I'. Mobley. 44 Wash. 540. 87 Pac. 
815 (rape under nge. \\'ith pregnancy; the 
woman's habit of sta~;n~ away from home 
till after midnight, received). 

This view may be justified. and is perhaps 
preferable to that stated above in the tcxt. 
on the ground that. though paternity is not in 
issue. yet. ~il!('e there must have been inter
cour&, \\;th some one. it is more likely that it 
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§133 OPPORTUNITY, TO EVIDENCE AN ACT [CHAP. VII 

cution by inviting the issue, makes counter-evidence (on the prin-
ciple of § 15, ante).6 

Certain other evidential uses of similar facts are here to be distinguished, 
such as the use of other acts of intercourse by a complainant in rape, to in
dicate her disposition or motive to C011Rent (post, §§ 200, 402), and the use of 
particular instances of unchaste conduct to impeach the credit of a woman
witness (post, § 987); for both of ·these uses have their peculiar iimitations .• 
which mayor may not in a given case be more favorable to admissibility than 
the present principle. In view of the danger to innocent men from the fabri
cations of a certain pathological type of feminine nature, well-known to psy
chologists,7 it seems desirable to give liberal opportunity for placing before 
the jury the entire facts as to the complaining witness' chastity, in all issues 
of this kind; and this from the point of view of weighing her credit (post, 
§ 987), without regard to relevancy under the present principle. 

§ 134. .: Adultery to show Dlegitimacy. On the same principle, in 
an issue of illegitimacy, the wife's adllltery would be evidential to show the 
paternity of her child to be her paramour's. But thi~ is forbidden, except on 
certain conditions, by the so-called presumption of legitimacy (post, § 2527). 
The reason is that this fact does not actually prove the illegitimate paternity, 
but merely makes it possible or probable; and such an uncertainty of con
clusion would be practically undesirable where an issue of inheritance is in
volved, especially in a country like England, where the interests of landed 
estates and the system of primogeniture were so important; while the pater
nity of an unmarried woman':; child im'olves 1'0 such weighty considerations 
of general poliey. Accordingly, the presumption of legitimacy forbids any 
investigation into the illegitimate paternity of a child born after marriage, 
except where the husband's non-access (post, § 137) during the period of ges
tation makes his paternity impossible, and thus the identity of the real father 
becomes a minor and corroborative fact only. 

B. ESSE}''TIAL INCONSISTENCY 

§ 135. General Principle. It has been already pointed out (ante, § 130) 
that there is a negative form of the Concomitant inference, which is indeed, if 

was exclusively with oomc other person. on carnally; the existence in S. of venereal 
the principle of §§ 400. 402. par. (1) (a). post. disease and of bruises being shown. the de-

So also the same con~ideratiuns apply in fendant was allowed to olIe.· evidence of inter-
abortion: 1913, 1\II)no ~. State, 117 Md. 435, course with S. by others, as &30wing the lJossi-
83 At!. 759 (cited more fully post, § 390 n.). bility of others being the cause); 1904, State 

• 1881. State v. Witham. supra; 1903. v. Bcbb, 125 Ia. 494. 101 N. W. 189 (like 
I(nowies v. State. 44 Tex. Cr. 322, 72 S. W. People v. Craig, Mich.); 1898, People v. Craig, 
398 (admitted on a charge of rape under the 116 Mich. 388. 74 N. W. 528 (carnal knowledge 
age of consent, when olTered to contradict the of minor while a member of family; inter-
prosecutrix' testimony that the defendant was course of prosecutrix with others, admitted to 
the father of her child; Brooks. J., diS3.). account for pregnancy proved); 1921, State 

Occasionally some other issue makes it ~. McPadden. 150 Minn. 62, 184 N. W. 568. 
relevant: 1850. Nugcnt v. State. 18 Ala. 521 7 William Heah', Pathological Lying, etc., The 
(abuse of a child S. by nn attempt, to know Individual Delinquent, pcurim, cited po&l, • 875. 

364 
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not the more common, at least the more effective one. It may be termed 
the argument from Essential Inconsistency. 

Its usual theory is that a certain fact ('annot coexist with the doing of the 
act in question, and, therefore, that if that fact is true of a person of whom 
the act is alleged, it is impossible that he should have done the act. The • 
form sometimes varies from this statement; but its nature is the same in 
all forms. The inconsistency, to be conclusive in proof, must be essential, i.e. 
absolute and universal; but since, in offering evidence, we are not required 
to furnish demonstration but only fair ground for inference (ante, §§ 32, 38), 
the fact offered need not have this essential or absolute inconsistency, but 
merely a probable or presumable inconsistency; and its evidentiary strength 
will increase with its approach to absolute or essential inconsistency. 

There are five common cases of this form of the argument (though more are 
conceivable): 1. The absence of the person charged in another place (Alibi); 
2. The absence of a husband (non-access) a variety of the preceding; 
3. The survival of an alleged deceased person after the supposed timeofdeath; 
4. The doing of a crime by a third person; and, 5. The self-infliction of the 
harm alleged, resting on the same principle as the preceding i:'i'~ance. 

§ 136. Alibi. The theory of an alibi is that the fact of presence elsewhere 
is essentially inconsistent with presence at the place aud time alleged, and 
therefore with personal participation in the act. Thus, the evidentiary fact 
is a new affirmative proposition, considered as a' factum probandum', though 
its logical operation is a negative one: 

Ante 1726, GILBERT, C. B., Evidence, 145: "[The proof of an opponent] is not properly 
the proof of a negative, but the proof of the same proposition totally inconsistent with 
what is affirmed; . . • as if the defendant be charged \\;th a trespass, . . . and if the 
fact be proved, he can only prove a proposition inconsistent \\;th the charge, and that he 
was at another place at the time when the fact is supposed to be done, or the like." 

1762, FOSTER, J., Crown Law, 3d ed. 368: "If it [alibi] appeareth to be founded in truth, 
it is the best negative evidence that can be offered. It is really positive evidence which 
in the nature of things necessarily impiieth a negative." 

1850, SHAW, C. J., in Com. v. JVeb.~ter, 5 Cush. 295, 318; Bemis' Rep., 369: "When a 
fact has occurred, with a series of circumstances preceding, accompanying, and follo\\;ng 
it, we know that these must all have been once consistent with each other; othern;se the 
fact would not have been possible. Therr;fore, if anyone fact necessary to the conclusion 
is wholly inconsistent \\;th the hypothesis of the guilt of the accused, it hreaks the chain 
of circumstantial evidence, upon which the inference depends; and, however plausible or 
apparently conclusive the other circumstances may be, the charge must fail. Of this char
acter is the defence usually called an alibi; that is, that the accused was e18ewhere at the 
time the offence is alleged to have been committed. If this is true, it being impossible 
that the accused could be in two places at the same time, it is a fact inconsistent with that 
sought to be proved, and excludes its possibility." 1 

It is obvious that the alibi argument is relevant only for disproving personal 
participation (in a broad sense) in the act, and does not affect an alleged co-

§ 131. I Compare also Bentham, Rationale of Judicial EviCencc, b. V. c. XVI, § 11 (Bowring's 
cd. vol. VII, p. 112). 
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operation as principal ordering the act elsewhere by an agent. Just what 
modifications might be necessary in the alibi argument. where action. is predi
cated at P., distance without an agent but through thought-transference, may 
be left for determination until the practicability of such action is jUdiciaJly 
accepted. 

The only question of a rule (If admissibility that seems to arise is whether 
the alibi must be such as absolutely to preclude the posswility of presence at 
the alleged time and place of the act. It is sometimes said that this much 
must be shown.2 Such expressions, however, seem in truth to refer only to 
the weight of the alibi argument, by pointing out that it falls short of com
plete proof except on those conditions. If they were intended to mean any
thing more, they are clearly unsound,3 and would exclude nine alibi arguments 
out of ten. Even as affecting the weight of the argument (with which we 
have in this place no concern), such statements seem erroneous; for an alibi 
may not involve absolute impossibility, but only high improbability, and yet 
be convincing. The matter may be thus demonsttated. Suppose we are 
to argue that X's footprint near the house of a murder is evidentiary of his 
presence; no one would contend that in proving this fact as a 'factum pro
bandum ' cOlr.plete proof is necessary; any evidence that it is probably his 
footprint would be admissible. So, when the fact of X's presence elsewhere 
is offered in disproof of his participation any evidence rendering this fact 
probable is receivable.4 There is no reason why, in proving the subsidiary 
fact of alibi, IIny different rule should be applied than is applied to the proof 
of other subsidiary facts. Thus, if X was at-the other place one hour before 
the act, we argue that probably he was still there at the exact time, and hence 
that he could not have been at the place charged.6 

It mny be added that the argument of alibi is not in theory confined to 
criminal acts, but may be equally applied to the disproof of civil act.'f, sueh 
as the execution of a deed.6 

Distinguish, as involving other principles, the evidential effect of the falJ
rication of an alibi (post, § 279), and the question of the burden of proving an 
alibi (post, § 2512). 

§ 137. Non-access of Husband to IIhow megitimacy. Since legitimacy 
of offspring implies a begetting by the husband, it would be relevant, in dis-

'1873. Agnew. J .• in Briceland 1'. Com .• 74 fendant was in a room in a house; evidence 
Pa. 463. 469 ("When a defence rests on proof admitted of the impossibility of passing to the 
of an alibi. it must cover the time when the street without waking other inmates). 
offence is shown to have committed. 80 fi The full logical effect of an alibi. however. 
as to preclude the possibility of the prisoner's arises oI,ly when by ordinary exertion the 
prosence at the place of the murder; . . . for person could not have changed his place in 
jf it be possible that he could have been at season: 1898. Peyton I). State. 54 Nebr. 188. 
both places. the proof of the alibiis valueless)," 74 N. W. 597 (instruction held too strict in 

• Accord: 1879. Stuart!). People. 42 Mich. requirements), 
255. 260. 3 N. W. 863; 1898. Ford v, State. ' 1897. Brown 1). Tourtelotte. 24 Colo. 204. 

, 101 Tenn. 545. 47 S, W, 703. 50 Pac. 195 (signing of a note); 1867. Doe 1). 

, Thus aU facts tending to show his presence Stevens. 36 Ga. 463. 473 (execution of deed) ; 
elsewhere are admis~ible: 1894. State v. 1884. Nash I). Hoxie. 59 Wis. 384.386. 18 N. W. 
Delaney. 92 Ia. 467. 61 N, W. 189 (the d~ 408 (contract). 
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proving legitimacy, to use his absence from the wife at the probable time of 
begetting as showing the impossibility of the act of begettbg. For reasons 
of pc.licy, however (already noted in § 134), it was long forbidden to employ 
this mode of proof, except in a very restricted form, namely, that the husband 
was not at the time 'infra quattuor maria.' This doctrine has in m<;>dern 
times been much relaxed, if not entirely abandoned, so that the argument 
from non-access is now fully available. The scope of the doctrine is dealt 
with in connection with the presumption of legitimacy (post, § 2527). . 

§ 138. Surrinl of the alleged Deceased. Where the 'corpus delicti' is 
disputed, and, for example, in a charge of homicide the alleged deceased is 
claimed by the defendant not to have been killed, the argument is obviously 
available that he is still alive, or was alive after the time of the supposed 
death, for this would be absolutely inconsistent with his death as supposed: 

1762, FOSTE.R, J., Crown Law, 3d cd., 367: "A is convicted upon circumstantial evi-
• 

deuce, strong as that sort of e'l.idence can be, of the murder of B. C is atterwards indicted 
as accessory to this murder; and it cometh out upon the trial by incontestable evidence 
that B is still living. Lord Hale somewhere mentioneth a case of this kind. Is C to be 
convicted or acquitted? The case is too plain to admit of a doubt." 

1850, SHAW, C. J., in Com. v. W.?b8fer, 5 Cv.sh. 295; Bemis' Rep. 269, 295, 475: "It 
may be as well to consider now as at any other time that ground of defence on the part 
of the prisoner which bas been denominated not perhaps with precise legal accuracy
sn a!ibi; that is, that the deceased was seen elsewhere out of the Medical College after 
the time when (by the theory of the pl'oof on the part of the prosecution) he is supposed 
to have lost his liCe at the Medical College. It is like the case of an alibi in this respect, 
that it proposes to prove a fact which is repugnant to and inconsistent v.ith the facts con
stituting the evidence on the other side. . •. Although the time alleged in the indictment 
is not material, and the act done at another time would sustain it, yet in point of evidence it 
may become material; and, in the present case, as all the circumstances shown on the 
c.ther side, and relied upon as proof, tend to the conclusion that Dr. Parkman was last seen 
entering the Medical College. and that he lost his liCe therein, if at all, the fact of his being 
seen elsewhere afterwards would be so inconsistent with that allegation that (if made out 
by satisfactory proof) we think it would !>e conclusive in favor of the defendant."1 

• 

§ 139. of C~me by a '!'bird PerSOD. If X is charged with 
homicide, committed by himself alone, and it is shown in disproof that Y did 
the killing, X is clearly exonerated; for the fact that Y has done it is incon
sistent with and exclusive of X's guilt: 

1833, G.~STON, J., in State v. May, 4 Dev. 328, 338 (larceny of a slave): "The criminal 
act imputed to the prisoner might as readily be committed by many as by one. • •. Both 
[W. M. and the defendant] might be guilty, or both might be innocent; and a common 
euilt or a common innocence was as presumable as the guilt of one only. . .. But proof 
that certain acts constituting a part of the criminal transaction itself were done by W. M. 
might have been of high importance to the prisoner by removing so much of the inference 
of guilt as would be raised were those acts brought home to him. . " Proof that the 
taking was by other than the prisoner perhaps might repel this inference [of guilt],· not 

§ 138. I In this case the prosecution were that there was another person in Boston easily 
not allowed to show that the testimony of mistakable for Dr. Parkman: 8. ruling which 
survival might be explained away by showing seems eflOne01JIL 
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becanse the guilt of one shows the innocence of the otber, but because proof that specific 
acts were done by one weakens or removes the presnmption that the same act~ were done 
by another." 

There are, of course (as the preceding passage shows), cases in which X is 
by hypothesis in some wayan accomplice of Y, either at a distance or as a 
personal sharer; and there is even the rare case of independent and double 
felonious acts upon the same object. To such cases the argument cannot 
apply. Apart from them, it is as cogent as an alibi. If the Man with the 
Iron Mask was the Duc de Vermandois, he could not have been the General 
de Bulonde; and if the Tichborne claimant was Arthur Orton, he could not 
have been Roger Tichborne. 

The question that arises, from the point of view of the rules of Evidence, is 
whether, in evidencing this doing by a third person as a fact of disproof, any 
unusual requirements should be made as to the strength of the evidence be
fore it can be admitted. Thus, to prove A guilty of murder, evidence of his 
threats (i.e. a design) to commit it are always admissible (ante, § 105); now, 
if the fact to be proved is that B committed the murder (as inconsistent with 
A's guilt), why should not B's threats be admitted, without further restric
tion, as A's are? It is true that evidence of B's threats alone would not go 
far towards proving B's commission; but it is not a question of absolute proof 
nor even of strong probability, but only of raising a reasonable doubt as to 
A's commission; and for this purpose the slightest likelihood of B's commis
sion may suffice or at least assist. The evidence of B's threats, to be sure, 
may, in a given instance, be too slight to be worth C'onsidering: but it seems 
unsound as a general rule to hold that mere threats, or mere evidentiary facts 
of anyone sort, are to be rejected if unaccompanied by additiollal facts point
ing to"-,,arcls B as the doer. Nevertheless, most Courts have shown an in
clina,'ion to make some such restriction, and to insist that two or more kinds 
of ev!.dentiary facts pointing towards B must be offered, and that one kind 
alonE' will not be received. It is difficult to see the object of this restriction, 
beeall~ if the evidence is really of no appreciable value, no harm is done in 
ad mitring it; while if it is in truth calculated to cause the jury to doubt, the 
Court should not attempt to decide for the jury that this doubt is purely 
speculative and f3ntastie, but should afford the accused every opportunity to 
create that doubt. A contrary rule is unfair to a really innocent accused. 

§ 140. Seme: 'l'nreatll b, a Third Person. Threaf.'J are perhaps the com
monest kind of evidence offered for this purpose. The rulings differ widely 
in their effect; but in general a wholly unnecessary strictness is shown, and 
the illiberal attitude of some Courts in this respect towards accused persons 
is in singular contrast with the maudlin tenderness otherwise often exhibited! 

l 1". 1 Federal: 1891, Alexander Il. U. S.. being in eearcb of the deceased, who WBII BUl>-
138 U. S. 353, 355, 11 Sup. 350 (the deCendant posed to have eloped with H.'s wife, held M-
and the deceased were seen together just be- missible. subject to a certain discretion in the 
foro the latter's disappearance; evidence of trial Court as toO remoteness); 1892, Worth II. 
threats by H. against the deceased, H. then R. Co., 51 Fed. 171 (action by a pauenger in-
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§§ 130-144} -- THIRD PERSON'S COMMISSION OF § 141 

§ 141. of a 1'bird Person. A motive as evidence is per-
haps not of such value as a threat; yet Courts seem more inclined to receive 
it.! There is no reason for requiring that it be coupled with other evidence 
in order to be admissible. 

jured by the derailment of a car; evidence of whole process of proof that another was the 
the design of outsiders to wreck the train by guilty person); 1896. State ~. Taylor. 136 Mo. 
derailment was admitted. no conditions being 66. 37 S. W. 907 (burglary; threats by another 
laid down. but other evidence being presentl'd person to commit such a burglary. excluded. 
of the existence of a motive in certain outsiders. unless perhaps an overt act. etc .• had followeo) ; 
and of the presence of suspicious persons at North Carolina: iS46. State t). Duncan, 6 
the place); Alabama: 1914. Spicer t.. State. Ired. 236. 239; 1877. State ~. Da\is. 77 Ired. 
188 Ala. 9, 65 So. 972 (threats of a t.hird person. 483 (for these two cases. sec post. § 142); 
admitted); Arkan.~as: 1911, McElroy t). State. Oregon: 1893. State 11. Fletcher. 24 Or. 295. 
100 Ark. 301. 140 S. W. 8 (threats by third 300. 33 Pac. 575 (threats. etc .• by a third per-
persons. excluded. no otLer evidence of their son. excluded; there must be .. some appro-
complicity bt!ing offered); California: 1861. priate evidence directly connecting that person 
People I). Williams. 18 Cal. 193 (threats to with the corpus delicti"); Pennsylvania: 1919. 
kill. by a third person. admitted); Connecticut: Com. v. Bednorciki. 264 Pa. 124. 107 All. 666 
1885. State v. Beaudet. 53 Conn. 543. 4 AH. (third person's threats exc1udl'd. because no 
237 (unspecified threats of a third person other e\'idence. except opportunit~·. was 
against the assaulted party. excluded; partly offered); Tcra.~: 1881. Dubose v. State. 10 Tex. 
berause too vague. partly because hearsa~·. App. 2·\6 (homiride; third person's .. motive. 
nartly because not accompanied by other threats. and opportunity to kill ". admissible) ; 
e\idence of the third person's guilt; opinion 1!l20, Ta}'lor v. State. 87 Tex. Cr. 330. 221 
inconclusive and unsound); Illinois: 1886. S. W. 611 (homicide; the mere fact of animus 
Schoolcraft!). People. 117 Ill. 271. 277.17 N. E. by third persons against the deceased. without 
649 (murder; the deceased's statement thnt showing also threats and opportunity. ex-
certain third persons. "whose wh'es he had c\udl'd); Washing/on: 1906. State v. McLain. 
been running after. would kill him some day". 43 Wash. 267. 86 Pac. 390 (arson; mere threats 
excluded); 1894. Carlton I). People. 150 Ill. of a third person. excluded); n' est Wrginia: 
181. 188.37 N. E. 244 (arson; threats of third 1871. Crookham !). State. 5 W. Va. 510. 513 
person to burn all the property of the injurl'd (prior threats to kill. al'd suhsequent imme-
person. excluded); 1916. People r. I(ing. 276 diate flight. of a third person. excluded as 
Ill. 138. 114 N. E. 601 (murder of a police "not pertinent"); Wisconsin: 1899. Buel I). 

officer. the issue being the identity of the State. lOt Wis. 132. 80 N. W. 78 (murder; 
slayer: threat'! of F .• made some time previous. threats of third persons against the deceased. 
against the officer. excluded); Indiana: 1901. excluded). 
Keith I). State. ]57 Ind. 376. 61 N. E. 716 Compare § 68. ante (character or a third 
(" isolated threats by third parties is not ad- person). 
missible"); Kentucky: 1878. Morgan I). Com.. The following case is peculiar: 1910. R. r. 
14 Bush 106. 112 (murdcr; threats against the McNulty, 22 Onto L. R. 350 (murder by de-_ 
deceased' ,·life. by a third person present at the fendant man of illegitimate child of M. by him; 
affray, admitted. the third person being first the paternity being in issue as a motive. 
shown present and thus by possibility con- defendant's calling of third persons to prove 
nected with the act); J[assachuscll..3: 1916. their intercourse with M .• who on cross-
Bradford I). Boston &; M. R. Co .• 225 Mass. examination had denied it. excluded; grounds 
129. 113 N. E. 1042 (fire set by the defendant obscure; unsound). 
to the T. factory and spreading to the plain- § Ul. 1 Federal: 1918. Griffin v. U. S .• lstC. 
tiff's house; defendant contended that the C. A .• 248 Fed. 6 (mailing obscene letters; the 
fire started in the T. factory; D. the treasurer motive of the third persons to mail such letters 
of the T. Co. was a witness for plaintiff, and to the addressee. held not improperly excluded 
there was evidence of his starting the fire; in discretion); Alabama: 1902. Tatum r. State. 
the fact that the T. plant had also burned the 131 Ala. 32. 31 So. 369 (deceased's declarations 
year pre\ious was aditlitted. .. as explaining of a difficulty with R .• and facts indicating a 
the motive and intent of D.": this is sensible. motive in R .• held inadmissible); 1904. Bowen 
but is not consistent with Noyes t). Boston &; M. II. State, 140 Ala. 65. 37 So. 233 (murder; facts 
R. Co .• po3I, § 199a; Mi3aouri: 1889. State showing a motive in third persons. excluded) ; 
t). Crawford. 99 Mo. 74. 80. 12 S. W. 1904. Walker II. State. 139 Ala. 56. 35 So. 1011 
354 (arson; threats of burning by a third (murder; a third person's moth·e. without 
person. rejected as • res inter alios', as ifthe other connecting evidence. excluded); 1910. 
law of judgments had any connection with the McDonald 11. State. 165 Ala. 85. 51 So. 629 
process of drawing an inference; this ground of (e\'idence of third person's motive. with evi-
decision is absurd. for it would exclude the dence of bloodhound's trailing of him. ad-
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§ 142 INCONSISTENCY, TO DISPROVE AN ACT [CHAP. VII 

§ 142. : Miscellaneous Facts. Of the other kinds of evidence in-
dicating a third person as the doer of the act, it can only be said that the in
clination shou!d always be to admit anyone of them, unless totally without 
probative suggestion.1 In particular, the conviction of another person for the 

• 

mitted); Geor(Jia: 1852, Crawford n. State, Tex. Cr. 335, 99 S. W. 102 ("there must be 
12 Ga. 142, 145 (murder; the identity of the something more than mere motive" evidenced 
assailant not being directly testified to. evi- against the third person); 1917, Taylor 1'. 

dence was admitted that just previously the State, 81 Tex. Cr. 359, 195 S. W. 1147 (mur-
deceased had had a quarrel with thirrl persons) ; der; motive of members of deceased's 0'\\'11 

1896, McElhannon t. Stat'!, 99 C". G72, family, admitted); Vermont: 1922, State 1:. 

26 S. E. SOl (malicious mischief; motive in Long, Vt., 115 Ati. 734 (murder; the 
the prosecuting wittlt'.-;~, admitted); Illinois: deceased's husband's criminal intimacy with 
1912. People D. Pezutto. 255 III. 583. 99 N. E. another woman. as e\'ideocing hie motive to 
G77 (murder; quarrels. etc., of deceased with he the slayer. not admitted. there being no 
third persons. held properly limited by the other evidence as to his being the slayer); 
trial Court in its discretion); Louisiana: IS5·1. lVashinqton: W20. Sound Timber Co. 1). 

State u. D·Angelo. 9 La. An. 46 (murder; that Danaher Lumber Co .• 112 Wash. 314. 192 
the deceased "had innumerable enemies". Pac. 941 (damage by fire; rule applied); 
excluded as too vague; II showing that one or Wyominq: 1903. Horn v. State. 12 Wyo. 80. 
more designated enemies were prescnt at the 7:l Pac. 705 (motivo and opportunity of a 
time of the killing would perhaps hc admitted) ; third person; "much must depend on the 
1878. State D. Johnson. 30 La. An. 021 (murder. circumstances of each case"; here excluded). 
no eye-witnesses being present; evidence § 142. 1 E~WL.\ND : 1890. R. t1. Dytche. 
received. on the peculiar circumstances. of 17 Cox Cr. 39 (felonious wounding; evidence 
Quarrels by the deceased. shortly pre\·iaus. with that other persons. already convict('r. for the 
other persons who had" more reason for com- offence. were present and made C. . assault. 
mitting the murder than the accused "); and not the now defendants. admitted). 
MasBachuscrls: 1881. Com. v. J\ bbott. l.lD UNITED STATES: Alabama: 18-16. Smith 
Mass. 475 (murder of a woman; evidence was v. State. 9 Ala. 990. 995 (conduct of anothcr 
offered. to fix the murder on a third persall. to be admitted in rare CIl5CS only; Goldthwaite. 
that her husbaod had quarrelled with her. and J., dissenting); 1875. Levison t1. State. 54 
that a stranger was seen C~:1r the place on the Ala. 519; 527 ("The e\;dence of the guilt must 
day of the killing; Colt. J.: "The existence relate to the' 1'<'8 gesta '. and not to the dec-
of ill-feeling as a motive for the commission of clarations or conduct of the party on whom it 
crime will not alone justify submitting to a is attempted to cast suspicion. subsequent to 
jury the Question of the guilt oj a person en- and having no immediate connection with ihc 
tertllining such a feeling. It becomes material crime"; here excluding the tlight of a third 
only when offer'.d in conoection with other per:lOn); 1895. Whitaker!p. State. 106 Ala. 30. 
evidence. proper to be submitted. showing that 17 So. 456 (unexplained flight of a third person. 
tho person charged with :;;uch ill-fooling was in excluded); 1895. Crawford v. State. 112 Ala. 
fact implicated in thr. commission of the 1.20. 2! So. 214 (murder; W,'s concealment 
crime ••.• The mere claim maal) by counsel of himself. held irrelevant on the facts. the 
that there are circumstances which tend to defendant's actual deed of shooting being un-
implicate the person charged is not enough; controverted) ; 1911. McGehee o. State. 
there must be proof of such circumstances. or 171 Ala. 19.55 So. 159 (inculpatory conduct of 
un offer to prove. The evidcnce that a a third person. excluded); 1915, Terry o. State. 
stranger was in town at the time of the murder 13 Ala. App. 115. G9 So. 370 (murder; the flight 
docs not alone implicate the husband ") ; of one H .• with other e\;dence as to his guilt . 
.M~souri: 1906. State v. Barrington. 198 Mo. admitted on the facts); GeoTqia: 1862. Phil-
23.95 S. W. 235 {murder; certain threats by lips v. State. 33 Ga. 281,287 (larceny; pleased 
third persons against the decCJlSed. excluded) ; conduct of a third persall upon the discovery 
Okl4homa: 1915. In;n t1. State. 11 Oklo Cr. of the article on the defendant's premises. the 
301. 146 Pac. 453 (murder: evidence which third person having been present at the time 
"C88ts a bare suspicion upon another" is of the theft. admitted); Indiana: 1900. 
inadmissible); 1922. Phillips V. State. Green v. State. 1M Ind. 655. 57 N. E. 637 (a 
Oklo Cr. ,203 Pac. 902 (murder; ill-feeling dying declaration naming B., and not the 
in the neighborhood. not designating i<-!'JY defendant. as the murderel·. B,'s threats. 
particular person. excluded); South Carolina: motive. and doings were admitted to prove B. 
1905. State r. Gaylord. 70 S. C. -115. 50 S. E. the murderer. t.hough not B.'s subsequent 
20 (threats. etc., of a third person received; admi.sions of guilt); 1910. Stout V. State. 174 
here. to shol'.' that the third person. not the Ind. 395. 92 N. E. 161 (murder; that one B. 
defendant. was the aggressor; compare § 112. had bought a revolver of similar calibre, and 
11. 6. ante); Texas: 1906. Porch V. State. 50 that bloodhounds had trailed him after the 
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§§ 130-144] .--THIRD PERSON'S COMMISSION 01<' CRIME §l42 

same crime (asswning that it is predicated as the deed of one person, not of 
joint actors) should be received; 2 no technicality of the law of judgments 
should stand in the way; indeed, it is difficult to see why such a judgment 
should not be pleaded in bar. Certainly, the law must in some manner avoid 
the absurdity of convicting two persons for the same crime committable by 
one only. This same singular and inexcusable attitude of the Courts is seen 
also in the exclusion of a third person's cOl/fession of guilt under the exception 
to the Hearsay ruJe (ZJost, § 147G), and of a suicide's declarations (post, § 143). 

murder. not lldmitted. no offer of other e\'i- State v. Millican. 158 ~. C. 617. 74 S. E. 107 
den"e against B. being promised); Iowa: IS85. (arson; the defendant's offer to show that 
McPherrill v. Jennings, 66 Ia. 626. 24 N. W. during the time after their imprisonment 
2·12 (death by unknown cause was rejected as other fires ocC'urred in the same town; un-
an explanation of the plaintiff's llOrse's death) ; sound; the offer herc ma~'ll3vc been defective 
1922, State v. Banoch, Ia. ,186 N. W. in form. but the opinion's rellSoning on the 
436 (larceny; mere presence and departure of relevancy of such e\-idence ~hows a singular 
an unknown third person, excluded); Ken- ignorance of the facts of crime and of the 
tucku: lS13, Logan 'V. Steele. 3 Bibb 230 (tres- elements of logic); S(lutit CaroliNa: IS95, 
pass by burning a barn and killing horscs: the Stute to. Wallace, 44 S. C. :357. 22 S. E. 411 
plaintiff ha\'ing proved threats by the defend- (a prosecuting \\-itneS8 was said to be the real 
unt. the defendant was allowed to provo thief, and other receipts of stolen property by 
that other enemies of the plnintiff "hod !llso him were admitted); Vrmumt: 1864, State 
threatened to injure his property"); 1908, Etly 1'. Barroll, a7 "t. 57. GO (illegal sale of liquor; 
t'. Com., 1:30 Ky. 723, 11:3 S. \Y. l>!)(i (wife- a habit of "gentlemen in tra\'elling about the 
murder; sundry evidence pointing to another country to carry spirituous IiQlIors in bottles 
persoll, held improperly excluded); M a:;sG.- with them", not admitted to explain th,' source 
chlt$clts: 1881, Com. tl. Abbott, 130 Mass. 475 of bottles found in the defendant's public
(cited anle, § 142); Michigan: 1913, People house); ISS3, Lewis~. Bafker, 55 Vt. 23 (that 
v. Emmons, 178 Mich. 126, 144 N. W. ·179 a clerk in defend:lIlt's store had refused to 
(sale of fermented cider; evidence that other work fOf him the day after it was burned: 
per::;ons had the means of adulteratillg the not admit.ted to show that the clerk had 
cider sold, held admiosible); lIlusouri: 1897. burned it); 19(1.0. State Il. Totten. 7:! Vt. 71, 
State v. Hack, 118 ;\10. 92. 23 S. W. lOS!) (third 47 At!. 105 (robbery; certain conduct of a 
person's admissions of the larceny, excluded); third person indicating his guilt. excluded); 
.""ar/II. CarllliTUJ: 1833, State t'. l\lay, 4 Dev. Virginia: 1820, Howt's Adm'r r. Kile's Adm'r, 
328, 331 (stealing a slave; evidence that Gilmer, Vo .. 202 (action on all instrumllnt of de-
another person, who Ih'cd DGI!r the slave. fendant; evidence of it:> forgerY by the son of 
while the defendant Ih'cd at a diswnce. had the payee, admissible; after" the agency of 
been included in the original warrant for that person" in t,he forgery is made out, then 
arrest. but had then fled the State. oonfessing that person"s skill in imitating the hll.Dd in 
himself guilty, excluded; but "direct e\-idence QU05tion would be admissible); West Viroinia: 
connecting W. with the' corpus delicti' would 1871, Crookbam r. State. 5 W. Va. 510, 513 
certainly have been admissiblc"; the offered (stabbing; threats and flight of another person. 
evidence, if not followed by e\-idence of an excluded). 
"O\'ert act", was merely' res inter a1io~ acta ') ; 2 Contra: 1898. Chamberlain t. PierS'ln. 
1846, State Il. Duncan, 6 Ired. 236, 2;J9 (acces- 31 C. C. A. 157. 87 Fed. 420 (injury by de
sory to murder; threats and arrest of other railment; to exonerate the defendant's em-
per~ons. exrluded); 1873, State v. White. OS ployees. a con\-ictioll of third per.;on3 for 
N. C. loSS (larceny; suspicious conduet. and causing the derailment was excluded); 1897. 
flight from the State, of a third person. ex- State::. Smarr. 121 :\. C. 669, 28 S. E. 549 
eluded); 1874, State t. Haynes, 71 N. C. 79 (that another had been oon\-icted of the 
(conduct of another person, before and aft<3r burglary charged. inadmissible). 
the crime, admitted); 1875, State to. Bi .. oop. But of course mere BlUlpiciQn is nothing: 
73 N. C. 44, 46 (larceny; the familiarity of a 1899. Brown v. State, 120 Ala. 342, 25 So. 
third person with the premisee, and his suspi- 182 (merely sho'\\-ing that another was eus-
cious conduct on the night of the 18I'ceny, ex- pected. excluded). 
eluded) ; 1877, State v. Dln-is. 77 N. C. 483 Nor can the prosecution show that another 
(murder; thronts of a third. person, and hi~ person was acqllilltd, because this leaves still 
departure for tlw dcpcased's hou~c. e:ccluded. open the defendant's ~hare in the nct (except 
on the reasoning of State t. May); 18S0. for the purpose mentioned ill note 4. infra): 
State v. Baxter. 82 N. C. 602 (Iareen}'; another 1893. People r. Mitchell. 100 Cal. 328. 334, 
person's suspicious conduct, C3:cluded); 1912. 34 Pac. 698. 
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§ 142 INCONSISTENCY, TO DISPROVE AN ACT [CHAP. VII 

The general principle is applicable, it may be noted, equally to ci'Oil cases, 
such as the trespasses of animals.3 Moreover, on the principle noticed al
ready for the argument of opportunity (ante, § 132) the prosecution may in 
advance negative the argument by showing that other possible persons did 
not do the act.4 

The fact of mistaken 'identity seems also to be relevant in this connection i 
the argument is that a third person, not the one charged, was really involved, 
and the fact of the existence of a third person capable of being mistaken for 
the one charged is some evidence that he possibly or probably did the things 
attributed to the person charged.5 

§ 143. Suicide, or other Self-Infliction of Barm; Suicidal PJana. If the 
deceased, with whose death the defendant is charged, committed suicide, 
obviously the defendant could not have killed the deceased. There ought to 
be no doubt about the admissibility of plans or desires to commit suicide, even 
where no other evidence of its particular probability or feasibility is offered. 
Its improbability or non-feasibility should be matter for rebuttal, and should 
not exclude the evidence of its probability. That the evidence may be manu
factured is no reason for its exclusion; for it may also not be manufactured, 
and if not, it is most cogent. The distance in time ought not to exclude the 
evidence of plans; for it does not exclude evidence of a defendant's threats 
(ante, § lOS). That the deceased's hearsay statements of plan are admissible 
under an exception to the Hearsay rule, is plain (post, § 1725). 

The relevancy of plans of suicide has been well expounded in the following 
passagp' 

1892, FIELD, C. J., in CQTTI. v. Trefethell, 15i Mass. 180,31 N. E. 961: "The nature of the 
case proved by the Commonwealth was such that it was not impossible that she had com
mitted suicide. If it could be shown that she actually had an intention to commit Silicide, 
it would be more probable that she did in fact commit it than if she had no such intention. 
. .. It may be true that an unmarried woman pregnant with child, if she has an inten
tion to commit suicide, drJes not always earry that intention into effect, although she have 
an opportunity; but it is impossible to say that the actual existence of such an inten
tion docs not tend to throw some light upon the cause of death of such a woman when found 
dead under circumstances not inconsistent with the theory of suicide. . .. If it could 
be shown that during the week before her death she had actually attempted to drown her
self, and had been prevented from doing so, it manifest that this fact, according to 
the general experience of mankind, would have some tendency to show that she might have 
made a second attempt." 

• 1895. Green 7). Skoqvist. 57 N. J. L. 617. sary: 1882. White tI. Com .• 80 Ky. 48·1 (mis-
31 AtJ. 228 (trespass by cattle: the trespaMers taken identity allowed to be shown): 1881. 
of other persons' cattle. admitted) : State 7). Witham. 72 Me. 531. 536 (adultery: 

Conha. but wrong: 1898. Dover 7). Win- testimony by a neighbor that the defendant 
cheater. 70 Vt. 418. 41 Atl. 445 (sheep-killing: had several times talked with the woman at 
killing of other sheep by other dogs. not ad- her gate in the evenings of certain months: 
millBible to negative the guilt of defendant's counter-testimony was admitted by a nearer 
dogs). neighbor that a pel'llOn. not the defendant. had 

·1897. Bram tI. U. S .• 168 U. S. 532. 18 talked there during the same time: Peters. J .. 
Sup. 182 (where the probabilities lay betwoon "Of course. both statements cannot be true: 
three pel'llOns). still it cannot reasonably be said that the truth 

'The argument is of courll6 a common one. of the one would not the probability of 
and only seldom has a ruling upon it been neces- the truth of the other "). 
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§§ 130-144) SUICIDE § 143 

Such evidence has constantly been admitted, as the annals of celebrated 
trials illustrate; until the squeamish doubtings of modern times, hesitating 
to accept the suggestions of natural logic, and not happening to be provided 
with justifying authority, furnished a few instances of rejection; but such 
rulings are without support from any point of view.1 

§ 144. for Suicide. For the same reason, an emotion or 
feeling impelling to suicide is relevant; and facts tending to show the exist
ence of such an emotion either events, e.g. the pregnancy of a seduced 
woman, or conduct, e.g. exhibitions of melancholy or despair (two kinds of 
evidence dealt with post, §§ 391, 394) should be receind to show it. Con
trary facts tending to show emotions averse to suicide would be equally ad
missible.1 

§ 143. 1 ENGLAloo"J> : 1699, Spencer Cow
per's Trial, 13 How. St. Tr. 1166 (murder, the 
issue being whether the deceased had com
mitted suicide or was killed; e\'idence was re
ceived of her being melancholy and depressed; 
.. she said her distemper lay in her mind, . . . 
and the sooner it did kill her the better; 
• • . she neglected herself in doing those 
things that were necessary for her health, in 
hopes it would carry her off, and often wished 
herself dead "). 

UNiTEOSTATES: Federal: 1917, Brawner v. 
Royal Indemnity Co .• 5th C. C. A., 246 Fed. 
637 (life policy, issue of suicide; deceased's ex
pressions of inclination to suicide, admitted); 
Florida: 1917. Kersey v. State. i3 Fla. 832. 74 
So, 983 (murder of wife by sbooting; deceased's 
statements of ha,-ing taken poison ,,-ith 
suicidal intent, excluded, because the death 
was by gunshot and the shooting could not 
ha,'e been done b~' herself; unsound); 11iinoUJ: 
1859, Jumpertz v. People, 21 Ill. 408 (intention 
to commit suicide, and consistency of the mode 
of death with suicide, admitted); 1892, Siebert 
1>. People, 143 Ill. 571, 584, 32 N. E. 431 (state
ments of suicidal intent excluded; no ruling 
on the question of relevancy); 1917, People v. 
Ahrling, 279 Ill. 70, 116 N. E. 764 (cited post, 
§ 1726); Indiana: 1909, Carter v. State, 172 
Ind. 227, 87 N. E. 1081 (cited more fully posl, 
§ 238, n. 6); Iowa: 1912, State v. Beeson, 155 
Ia. 355, 136 N. W. 317 (cited more fully posl, 
§ 1725. n. 1); Kansas: 1896, State v. Asbell, 
57 Kan. 398, 46 Pac. 770 (admitted, there being 
a possibility of suicide); Louunana: 1851, 
Preston, J., in State v. Bradley, 6 La. An. 559 
(putting as admissible the supposed fact of a 
letter being round on the person of the de
ceased declaring an intention to commit 
suicide); Massachusetts: 1882, Com. v. Felch, 
132 Mass. 32 {abortion; to show a self-abortion 
by the deceased, her .. purpose and intent" 
.. would be if knowll a material aid in ('oming to 
a correct conclusion"; but her declarations 
of purpose were excluded); 1892, Com. ". 
Trefethen, 157 Mass. 180 (intention to commit 
suicide, the defendant being the deceased's 

s~ucer, admitted; overt uling Com. ~. Felch; 
sec quotation supra); Minnesota: 1896, Hale 
~. Life Co., 65 Minn. 548, 68 N. W. 182 (in
surance policy; the dcceased's threat to com
mit suicide, not admitted to show suicide, 
b('cause made two years before); .Missouri: 
1894, State v. Punshon, 124 Mo. 448, 457, 27 
S. W. 1111 (threats of deceased "'-ife to kiU 
herself, excluded, on the ground of hearsay); 
1896, State to. Punshon, same decision affirmed 
on second trial, 133 Mo. 44, 34 S. \V. 25; 
1895. State 1'. Fitzgerald. 130 Mo. 407, 32 S. W. 
1113 (excluded, unless accompanied by an 
attempt to execute them; overruling State v. 
Ludwig, 70 Mo. 412); 1915. 8t3te v. Ilgenfritz, 
263 Mo. 615, 173 S. W. 10-11 (murder; de
ceased's threats of suicide. held admissible; 
o\'erruling State v. Punshon and State v. 
Fitzgcrald); New York: 1890. Smith v. Bene£. 
Soc., 123 N. Y. 85, 25 N. E. 197 (suicide as a 
defence to an insurance policy; the deceased's 
design to commit suicide before taking out the 
policy, admitted); Ohio: 1872, Blackburn v. 
State, 23 Oh. St. 146, 149, 165 (intention more 
than six years before. admitted); Tennessee: 
1884, Boyd v. State, 14 Lea 161, 177 (a dispo
sition and intention to commit suicide, held 
admissible, .. as there is no direct testimony as 
to the fact of the homicide ") ; VClillont: 
1896, State v. Fournier. 68 Vt. 262, 35 Atl. 178 
(question left undecided); 1898, State 11. 

Marsh, 70 Vt. 288, 40 At!. 836 (deceased's 
declarations that he was giving his horse 
arsenic as medicine, offered to show that he had 
it and might ha"e used it himself, excluded). 

Compare the citations post, § 1725 (declara
tions of intention to suicide). 

§ 144. 1 1699, Spencer Cowper's Trial, 
Eng. (S4)C citation allie, § 143); 1904, State I). 
Kelly, 77 Conn. 266, 58 Atl. 705 (deceased's 
despondency several months before, excluded; 
unsound); 1859. Jumpertz 1'. People, 21 III. 
408 (evidence admitted of mental condition 
of cheerfulness, or the contrary, pointing 
towards or against suicide); 1896. State r. 
Punshon, 133 Mo. 44, 34 S. W. 25 (tIle de
ceased's .. disordered condition of mind", 
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excluded); 1872, Blackburn D. State, 23 Oh. 
St. 165 (a pre\'ious melancholy disposition, 
tending to suicide. admitted; the interval 
between the death and the time testified to 
affecting only the weight of the e,,;dellce); 
1884, Boyd v. State, 14 Lea Tenn. 161, 177 
(melancholy or despondent disposition relevant 
on the question whether suicide was com
mitted; Deaderick, C. J.; .. The condltions 
and surroundings at the time of death may be 

• 

looked into if of a character likely to impel 
suicide "); 1899, Morrison v. State, 40 Tex. 
Cr. 473, 51 S. W. 358 (deceased's ebeerful 
behavior up to time of death, admitted to dis
prove suicide); 1898, State v. Marsh, 70 Vt. , 
288, 40 Atl. 837 (state of health of dcce.'lsoo, 
('onsidered) . 

Compare the citations post, § 391 (motive 
for suicide). 

• 

• 
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§§ 148-177J BOOK I, PART I, TITLE I i 148 

SUB-TITLE I (continued): EVIDENCE TO PROVE A HUMAN ACT 

TOPIC III: RETROSPECTANT EVIDENCE 
(TRACES, MATERIAL, ORGANIC, AJ.~D MENTAL) 

CHAPTER VIII. 

§ 148. General Principle. 

a. MECHANICAL TRACES 

§ 149. Miscellaneous Instances in Crim
inal Cases. 

§ 150. Brands on Animals and Timber. 
§ 150 a. Tags, Signs, and N umber

Plates on Automobiles, Ships, Railroad 
Cars, and other Vehicles and Premises. 

~ ).'i1. Postmarks on Envelopes. 
; ., 'il a. Fingermarks and Footprints. 
~ l.;~. Possession of Stolen Chattels. 
§ !!KL Possession of Chattels as in-

-!:,-11'·" ( other Crimes than Larceny. 
~ i·:A. Possession of Money to show 

~ .. '·'.i'lY· 
~ 155. Same: Discriminations as to 

HIJlen Chattels and l\loney. 
§ 156. Possession of Receipts and In

struments of Debt, to show Payment. 
§ 157. Possession or Existence of Docu

ment~, to show Execution, Delivery, or 
Seisin. 

§ 158. Negative Traces: (1) Lack of 
News, to show Death. 

§ 159. Same: (2) Lapse of Time, to 
show Payment. 

§ 160. Same: (3) Lost Will; Lost 
Documents in general; Debtor's Fraud in 
Possession; Sundry Instances. 

b. ORGANIC TRACES 

§. ~63. Birth during l\Iarriage, to show 
LegItimaev. 

§ 164. 'Same: Adultery of the Mother, 
to show Illegitimacy. 

§ 165. Physiological and Mental Traits, 
as evidencing Ancestry hy Heredity. 

§ 166. Resemblance of Child, to show 
Paternity. 

§ 167. Corporal Traits, to show Race or 
Nationalih-. 

§ 168. "Birthmarks. to show Events 
during Pregnancy; Vencreal Disease, to 
show Adultery; Pregnancy, to show Inter
course. 

c. MENTAL TRACES 

§ 172. General Principle. 
§ 173. Consciousness of Guilt. 
§ 174. Consciousness of Innocence. 
§ 175. Belief or Recollection: (1) as 

evidence of Identity. 
§ 176. Sa.me: (2) as evidence of Legi t

imacy; of Ma.rriage; of Tcstamentary 
Execution. 

§ 177. Conduct of Animals, as indicating 
a Human Act. 

§ 148. General Principle. The convenience has already been explained 
\1nte, § 43) of grouping the various kinds of evidentiary facts according as 
they come, in time, before, at, or after, the act to be proved. There have 
now been considered the various kinds of evidentiary facts in the first two 
groCi_ ... , i.e. facts having Prospectant and Concomitant indications; there 
remains the third group, namely, facts having a Pll!8trospectant indication. 

The inference here 1001 .. 8 bacl,;ward from the evidentiary fact to the alleged act,' 
i.e. taking our stand at the fact offered, we infer from it that at 80me previous 
time the act 10a8 or was not done. 

The common feature of this group of evidentiary facts is that they are all 
open to a similar sourCe of weakness, and thus offer to the opponent a general 
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mode of explaining away (anie, § 34) their force. Thus, if, to show that A on 
January 1 stole a bicycle, there is offered the fact of his possession of the bi
cycle on June 1, the probative force of this fact rests on the assumption that 
the hypothesis that will explain his possession is that he obtained the bicycle 
by stealing it. But there are also in truth other possible hypotheses, for 
example, that it was gh-cn or sold to him by the thief or by a purchaser from 

• 

the thief, or that he found it. The question of admissibility is whether the 
hypothesis of his stealing is, among all hypotheses, ' prima facie' sufficiently 
prominent to make the fact admissible (on the general theory of Relevancy, 
ante, § 31); and, if it is admissible, the opponent may show that one of the 
other hypotheses is in truth a much more probable explanation (on the theory 
of Explanation, ante, § 3-1). So, if in proving the doing of an act by A as a 
mark of his former existence as B, there is ofl'ered (as in the Tichborne case) 
the fact that A has a recollection of the event, or if, to disprove it, we offer 
the fact that A has no recollection of it, the opponent may show, in the first 
instance, that the recollection has come, not from having done the act, but 
fmill having heard or read about it; and, in the second instance, that the 
lack of recollection is due, not to not having done the act, but to the natural 
fading d memory. 

In short, the tests of Hclevancy and the opportunities of Explanation are 
of the same general nature in this group of evidentiary facts. The general 
argument runs: Is the trace one whose possession (or lack of possession) by 
the person charged could be explained by the operation of other causes than 
the doing (or not doing) of the act in question? 1 

The kinds of facts Illay best be roughly subdivided according to the mode 
in which such causes might operate, i.e. according as the connection between 
the evidentiary trace and the act in question is mechani'Jal, organic, or mental. 
The typical case of the first is the possession of stolen goods; of the second 
sort, corporal resemblance of child to parent; of the third sort, conscious
ness of guilt. 

a. MECHAJ..'1CAL TRACES 

§ 149. Miscellaneous Insta.nces in Crimjnal Cases; Identity-Evidence 
distinguished. The presence upon the person or premises of articles, frag
ments, stains, tools, or any other resulting circumstance, is constantly em
ployed as the basis of an inference that the person did an act with which these 
circumstances are associated. In general, however, few questions of rele
vancy arise. l There are innumerable instances in the records of celebrated 

§ us. 1 From the point of view of logic 
and psychology lIS applicable to argument be
fore the jury (not the rules of Admissibility), 
see the materials collected in the present 
author's .. Principles of Judicial Proof, as 
given by Logic, Psychoiogy. and General Ex
perience. and illustrated in Judicial Trials" 
(1913), §§ 138-155. 

§ 149. 1 Federal: 1909. Sorenson 11. U. S .• 
8th C. C. A .• 168 Fed. 785 (burglary; posses
sion of revolver. nitroglycerine. etc., 18 days 
Inter, excluded on the facta); Ala. 1892. 
Gilmore 11. State. 99 Ala. 154. 159, 13 So. 536 
(boot-tracks); 1897, Thornton 11. State, 113 
Ala. 43, 21 So. 356 (book and pencil); 1909, 
Phillips v. State, 162 Ala. 14, 50 So. 194 (human 
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trials; but their relevancy is so patent that no occasion is gi .... en for rulings 
of law: 

" Who finds the heifer dead and bleeding fresh, 
And sees, fast by, a butcher with an axe, 
But \\ill suspeet 'twas he that made the slaughter?" 

William Shakapeare, Henry Vr., Pt. II, III, 2. 

1850, Mr. W. Willa, Circumstantial Evidence, 3d ed., 96: "In a case of burglary, the 
thief had gained admittance to the house by means of a penknife, which was broken in 
the attempt, and part left in the window-frame i the broken knife was found in the pocket 
of the prisoner, and perfectly corresponded with the fragment. . . . In another case, iden
tification was established by the correspondence of the wadding of fire-arms with part of 
a torn letter found in the prisoner's possession; and in a case on the Northern circuit, where 
a man had been shot by a ball, the wadding of the pistol, which stuck in the wound, was 
found to be part of a ballad, which corresponded with another part found in the pocket of 
the prisoner." 

(1) The few rulings recorded are merely the occasional instances in which 
such questions have been (usually quite without necessity) pushed to a de
cision in the higher Court. 

(2) It is to be noted that (on the principle of § 34, ante) the opponent may 
always explain away the indication by showing other hypotheses for the 
presence of the trace, as where, on a charge of murder, the presence of 
blood-stains is explained by the killing of a chicken, or the presence of a weapon 
by the owner's previous loan of it to another person. It is also to be noted 
that an argument may be based negatit'ely on such traces, as where it is 
shown, on a charge of murder, that the murderer must have been stained 
with blood, while the accused bears no blood-stains and therefore could not 
have done the killing. To this also there is a counter-argument (of Explana
tion) that the absence of such traces can be accounted for by their intervening 
destruction. 

(3) The question may be asked, What is the distinction between evidence 
of Traces and evidence of Identity? For example, to prove a murder, evidence 

tracks); Fla. 1893. Whetston v. State, 31 Fla. 
240. 250. 12 So. 661 (shoe-tracks excluded. be
cause having no marked peculiarities); lou:a: 
1907. State v. Kehr. 133 Ia. 35. llO N. W. 149 
(burglary whilc armed with a re\'oh'er; the 
possessio a of a rcvolver when arrcsted two 
months later, excluded; this is finical); 
Kan. 1905. State v. MeAnarney, 70 Kan. 679, 
79 Pac. 137 (blood-stains on trousers; ex
cluded here. because the trousers had been 
placed in contact with the deceased's bloodY 
clothing before chcmical testing); Ky. 1900, 
Ireland v. Com.. Ky. • 57 S. W. 616 
(slungshot. excluded on the facts); ltI e. 1870. 
State v. Kingsbury, 58 Me. 238. 243 (fire set 
by kerosene; presence of kerosene stains on 
a shirt admitted); Mas8. 1850. Webster's 
Trial, 5 Cush. 295. 3~8. Barnes' Rep .• 84 (the 
lower jaw of the deceased. etc .• found on the 
defendant's premises); Mo. 1898. State r. 

Miller. 144 Mo. 26. 45 S. W. 1104 (pistols); 
N. r. 1908. People v. Del Vermo. 192 N. Y. 
470.85 N. E. 690 (knife like that with which a 
killing was done); N. Dale. 1897. State v. 
Campbell. 7 N. D. 58.72 N. W. 935 (burglary; 
various tools. ctc .• admitted); S. Dai.·. 1898. 
State t·. Garrington. 11 S. D. 178. 76 N. W. 3:tti 
(sack of defendant found on premises the ncxt 
day. admitted); Tex. 1899. Pike v. State, 40 
Tex. Cr. 613. 51 S. W. :;95 (the fact of the sale 
of some liquor being r,dmitted. thc prescnce of 
drunken men about. the defendant's store was 
admitted to show [hat the liquor was intoxi
cating; compare R. v. Burton. cited posl. § 152 
and the cases in § 153); Utah: 1906. State v. 
Freshwater, 30 Utah 442. 85 Pac. 447 (defec
tive typewriter showing the mark on a letter) ; 
Va. 1898, McBride 11. Com .• 95 Va. 818. 30 
S. E. 454 (certain traces held inadmissible). 
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is offered that a gun fOlll1d in thc defendant's possession is ex:t{,tly fitted b~' 
the bllllet fOllnd in the body of the deceased; what kind of cvidence is this? 
Thc truth is that this (,\'identiun' fact is reallv double and il1\'olvcs both kinds , , 

of inferenccs, The nature of the argument to prove Identit~· (post, § -H 1) is 
that a certain fad ofl'crefl is an essl'ntial mark of sameness of person, in 
this instanec, that the fit of the hllllet is a necessary and unique mark of the 
sIa~-er, The weakncss of this type of argument is that the mark may not be 
ncr:es:;aril~- assoeiated with one pcrson but may be eOllllllon to a Iluml}('r of 
pcrsons; an(l hence thc modc of dealill~ with such evidl'nC'e is to show that 
other persons also have the same mark, here, that other persons in the 
neighborho(lIl possessed guns of the same bore. :\o\\" the argumcnt from 
'l'mces assumes that thc argulJ1ent to 'identit~' has be"11 settle(l ant! acceptl·d, 
i,e. here it assumes that the use of the glln in question is an esscntial or suffi
cient mark of the lIlurdcrer, allll it thclI sets about to pro\'{~ that the accused 
possesse(l that mark. i.e, used that gun; and to do this it (llrers tl)(~ fact of its 
subsequent finding in the accused's possession, Here the wcakness of the 
argument is an entirely new and dill\~rcnt one. na mcl~', the trace of s1\bsequent 
possession tloes nut neC'essarily indica.te u usc at the time of the murder. since 
the gun ma.y he Olle whieh the IH:ellS(:d has rec'cntly borrowed, 01' it may he 
his own gun whieh was lent to llnotl1('r person at the time of the murdcr. 
Thus, there are two wholl~' diii'erent cvidentiar,\' question" ill\-ol\'eti in the use 
of tltis e\'idc!lec, --- first, the question of Identity, whethel' this ilHli\'idual 
gun is a necessary mark of the sla~'er; and ~e('oJl(lIy, the question of Traces, 
whether its subsequent possession ('\'idenees its 1\SC at the tillle of the mur
der. The present type of argulllent, then, thc argument from Tmces 
to a former aet, is It distinet argullll'l1t from that of Identity, Although 
in some instances the stille eil'cumstanee ofl'ered lIlay gi\'t~ rise to hoth argu
lI1ents, this is 1)\, no lUcans llel'CSSan' or usual, amI therc is no essential eOIl-, . 
llt'ctiun between thc two kinds of argulIlents. 

§ 150. Brands on Animals and Timber, When an animal is found in 13':3 
possession, and the animal bears .1 brand or other mark, and on£' of tht' issues 
is whether A is tIH.~ ow ncr of the [I ~imal, it is a natural and immediate infcr
('nee that tht· animal belongs t,/ the Iwrson whose bran,l it bears, and, if that 
brand is A's, then to A. This inferenC'c, however, while sufficiently probable 
in the light of pra('tieal e:q)ericnce, is in tl'llth a eompositc one, made up ()f 
two steps: (1) first, the inference, from the preSl'nce of A's usual mark, that 
A placed this particular mark, a genuine argument under the present prin
ciple, from a trace to the source of the trace; and (2) secondly. the illferenee 
from the fuet that A pla.ced it there, to thc faet of his ownership of the animal. 
The latter step of inference is the vital one; it is perhaps not less natural than 
the former, but it i" more serious in its effect. Its real probative foundation 
is that of the well-established presumption of ownership from possession 
(post, § 2515). 

Courts have usually held, when tlw question was raised, that the inference 
3iS 
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of oWllership Illa~' be dr:~wn, as a matter of common law; 1 and it has been 
univel'sally conceded that the presence of the hrand is evidence of identity 
(i,e. of the animal being one of those originally branded b~' the brand-user) 
even though not of ownership, The larger scope of the evidence has been 
generally confirmed by legi~lation. I n most of the stock-raising eommuni
ties, the brand on alli1l/al~ is made c\'idcnce of ownership; though in order 
to encourage registration and thus pre\'cnt confusion, the rule is applied only 
to brands duly registered by law,! 

§ 150, I I!IUO. R. ... For~ytlw. ·1 :-:. W. 
Tcrr. Call, :lOs (:1 brand i:; on "ommon law 
principles c\;dencc of owncr~hip; Houleau .. J .. 
dis".; heot opinion on the subject. hy McGuire. 
.J.); I~S6. People r. Bollin~{·r. 71 Cal. 17. 
11 Pal!. iOU; (Inree!l~·; It a!l <-arnl!lrk 115C"d b:. 
the alleged owners of the hog~ \\'a~ s"me e\'i
de Me of owr,,~r"hip "): H107. State r. Wolfley. 
;5 Kan. 4U'-'. b!J Pal!. 1016 (on ('()mml)n-Iaw 
prindples a bralld may he e\'idelWe of owner
ship as weli as of idl}lltity); ISll.'i. Plumml'r r. 
l'\('wdit;atc. ::! Du\'. I,;'. I (a hrnnd "u. 8." 
is adnli:,~ih!t.' a~ ('·~·idcI1(,~ o! o\,,"ner:-:hip. hut is 
not 'pC'r ~e' suHieient (!\'idcf1re); It:.~f1. Rtatp. v. 
Cardelli. Hi Xe\'. al!). 10 P:w . .j:n um/,/c 
(:It commOll l:lw a pattIe-brand m:w h" . ' 

:o:orue C\'j<.h"'ur:t' (If f)'nH~r.~hip); 1~s81 Stpwart 
,'. HUllwr, \(j Or. 6::!. 16 Pac. S;r. (" Brand
ing !5tock furnishes c\'idrucc of its f)\\~ncr-
I · ") ~ up . 

COl/tra: IS72, I'l'opll'~ r. D(,Y3Uit. II Hci,:k. 
4:,n (u. .. U. S:' hrand i~ 1I0t eviclr.!lC~ l)f OWllcr

~hip unless shown t/.) ha,'c heelll,ut on hy t:. S. 
officers). 

For the use of an I!nrecordel\ brand as in
dit'ating a schcl/!,' tv SIIpprc.s .• f'vid.·/lcC u//arcclIll. 
s~e post, § 278. 

" It should be reID!'mherN\ that ~Ollll' of the 
ensuing dedsions intr'rpret I'arli(!r Rtat'.ltC'" 
which mt'" haye been chan~ed in til!' inlen'al: 

• 

CA;o;.~I>.\: Dam. n. S. I nor;. c. I·Hi. Crim. C. 
§ !lS!J. (in c.-iminal Ca5CS. tIl!' prC':"llce IIpon 
cattle of a dUh' recorded hrand or mark i~ to • 

L.' e\'idC'!lcc of oWll<,rship): AI/fl.:;;t. 1!l13. 
2d se.,s .. c. ::!·I. § 5 (!.rand not \'enlt'd ~hall he 
"':ldeace of 0\\11l'rsliip hy rpld~i,·rt'd !.ram\-
• )wller); ik. C. :5t. WI·!. -1 Grm. Y, r. fl. § .~ 
(.,tLlel:-brand not \'entl~d tl) be .. ·ddp::,·e ()f 
o\\'ncnhip, if r~cordC!\ a!ld 1llH'a!lc(·I!(',I): 
Mall. H. S. lOla. {'. 2:j, § S ("attlc-hmn,\ 
dill:; allotted ~hall he e\,j,!cn,'" of owncr.-!dp. 
wlH're titl" to ('attic is il1\'o!\'"d); S. Jr. Terr. 
Oms. Ord. IS\JS. c. 7G. § 5. Rt. I (l00. C-. '!:!. 
§ 5 (" the! preticnce of a ret'ordcd brnnd on an;' 
~tock" shall be eddcl1cl) of the ownpr,hip of 
the animal); O'I/ari,,: St. 1!l10. e. 70. Brand 
Act. §·1 (cerWicate of reeorded brand of stock 
shall he e"idellce of "the ownership of such 
certificate" with further proof of authenticity) ; 
Sad:atc)u:u:an: H. S. 1920. c. 123, § 5 (dul,\' 
recorded brand >hall be ,,' prima facie' (:vi
dence of the ownership by the owner of sueh 
brand of the animal bearing the sume "). 

L":'''TEI> HT.\TES: A.rizona: Rc\,. St. H1l3. 
Ch', c. § :l7GO (on trial for \;olation of the 
stock In ws. the presence of brand or earmark 
.. daimed b:. the tlcclIsed to be his hrand or 
mark". though not recorded. is evidence of 
eOl1veroion; and the oWl1ershil> of lh'e-stock 
from 11 foreign f;tt,te. etc .• "rna\' be shown bv 

• • • 
the marks or brands thereupon" though not 
recorded); § :J757 (omcial record of live-stock 
brands. pro\'ed by certified copy, is 'prima facie' 
C\'idenre of all the fact~ required to he entered 
in said hook", and of the rights of the person 
named. or of the a.<signcc on proof of assign-

n t .. t .• I d" t) § '3--8 m~u. 0 usc smu )rau I co c.; . Ii} 

(ilmnu or I'armark duly TI'f'ordcd if' prima 
facie c\'idence that the .mimal "is the property 
of t hI' owner of such hrand and curmark". 
except when the animal is one seized pursuant 
to this law. and exe<'pt for fresh brands upon 
maveril·ks. etc.); !!lOI. Brill ~. Christy. 7 Ariz. 
::!17. Ga Pac. 757 (statute held 1I0t to make the 
recorded brand evidence of ownen;hip): 1014. 
~Inrley v, State. 15 Ariz. 405. 140 Pac. 215 
(St. 100.'i. c . .'il. §§ 66. fJ7. and St. !!l12. c. 4, 
p. 13. as to brand e\'idellce of ownership. 
considered); CalIfornia: Pol. C. 1872. § a ws 
(eoun!.;' rm'order's cert Hied copy of rl'cord~d 
rattle hrand or m"rk is evidence .. as to the 
o\\'ner~hip of all IInimals legally mark~d or 
branded") ; § 31i::! (in action to recover pos:;es
si.!Il ... the mark or braud is prima facie ed
d('nce that the animal belongs to the owner of 
the mark or brand"); Colurm/o: Compo St . 
1021. § 3110 (""rmark!l may be used in evidence 
.. ill connel'tion with the owner's recorded 
br:Jlld"j; § 3126 (in all suits or criminal 
I1roceedinl!:s involving tIll' title to animals . 
a ccrtifil'd copy of the rel,"ord of a hrand shall 
be "primll facie evidence of the ownership of 
such animal"); 1895. Chesnut t·. People. ::!I 
Colo. 512. 523. 42 Pac. 65(; (recotdcd brand, 
admis$ihle .. merelv as a mark of iuelltifica--ti'Hl "); IS07. Brooke I:. People. 23 Cd!). a7a; 
4t! Pac. 502 (unrecorded brand; same); 
idaho: Compo St. l\J1!J. §§ 1!J20. 1\J24. 1\J27 
(in all proceedings where title or right of posses
sion is ill\'(llved. the brand on an animal. if 
duly recordl'd. shall be . prima facie' c\'idencc 
that .. the animal belongs to" the bra!1d
UWJl<,r and that the latter has the right of 
possession at the time of action; .. no evidence 
of ownership of siock by brands or for the 
purpose of identification shall be permitted" 
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unleS8 the brand is recorded; the State re
corder's certified copy of the record, or the 
original certificate, shall be evidence of the 
right to use the brand; .. parol evidence shall 
b.l inadmiS8ible to prove the ownership of a 
brand "); § 1944 (brandbook, recording ani
mals to be removed from State, to be "e~;
dence of the facts recited therein ") ; 1907, 
State p. Dunn, 13 Ida. 9, 88 Pac. 235 (under 
the statut{l oral evidence of the ownership of a 
brand is inadmissible; since the statute, .. still 
the brand itself may serve as the means to the 
owner himself for the identification of the 
animal"; compare § 1639. p08t); 1920, State 
P. Grimmett, 33 Ida. 203, 193 Pac. 380 (lar
ceny ; unrecorded brand admissible to evi
dence identity, though not ownership, under 
St. 1913, c. 171, p. 543, amending Rev. C. 
1908. § 1228) ; 
Illinois: Rev. St. 1874. c. 88. § 3 (county 
clerk's record of stock brands and marks. 
admissible) ; 
Mis8ouri: Rey. St. 1919. § 4251 ("If any dis
put{l shall arise about the question of whose 
any particular mark or brand may be. it shall 
be decided by the re~ord of the clerk (of the 
county court)"; :m interesting specimen of 
primith'e legislative modes of expression) ; 
Nebraska: § 90 (ownership of cattle. horses. 
mules. and s\\;ne in issue; the recorded brand 
to be • prima facie' evidence of "ownership of 
the person whose brand it may be"); § 106 
(on trial of offences concerning cattle running 
at large. etc .• " proof of brand shall be deemed 
• prima facie' evidence of c. wnership of such 
lltock) " ; 
NeroofJ.: Re\'. L. 1912. § 7172 (on trial of 
offences concerning animals running at large 
upon a range, .. the brand and other marks upon 
BUch animal shall be prima facie evidence 
of ownership "); § 2237 (tJn trial of actions for 
possession of any animal marked or branded 
as provided by statute ... the mark and brand" 
shall be primary evidence of ownership); 
§ 2234 (certified copy by recorder under seal of 
recorded mark and brand. to be evidence of 
ownership in .. any action" of all animals 
legally marked and branded); 1886. State v. 
Cardelli. 19 Nev. 319. 10 Pac. 433 (an unre
corded brand may be evidence of ownership) 
New Mexico: Annot. St. 1915. § 118 (no brand 
not lawfully recorded "shall be recognized as 
evidence of ownership of the horses", etc.); 
§ 122 (in prosecutions for cattle-offences, certi
fied copy of the registered brand "shall be 
sufficient to identify all etc .• and" shall 
be prima facie proof that the person owning 
the recorded brand is the owner of the animal 
branded with BUch brand "); 1891. Pryor ". 
Portsmouth C. Co .• 6 N. Mex. 44, 27 Pac. 327 
(instruction under the statute construed); 
1892. Terr. P. Chavez. 6 N. Mex. 455. 30 Pac. 
902 (the brand ill evidence equally for an 
assignee of it); 1901. Gale tI. Salas. 11 N. Mex. 
211. 66 Pac. 52\) (statute applied); 1909. Terr. 

v. Valles. 15 N. Mex. 228, 103 Pac. 984 (lar
ceny; unrecorded brand is evidence of iden
tity) ; 
North Dakota: Compo L. 1913. § 2596 (certifi
cate of record of brand or mark of stock by 
commissioner of agriculture and labor. to be 
"evidence of ownership ") ; § 2597 (vent
brand to be .. prima facie evidence of the sale 
or tran~fer of such stock "); § 21105 (where a 
certificate of brand or mark is lost or destroyed. 
" the original brand records only shall be 
prima facie evidence of ownership. except 
where a fact can otherwise be established ") ; 
Oklahoma: Compo St. 1921. § 4028 (recorded 
brand on stock. to be evidence of ownership) ; 
1906. Hurst v. Terr .• 16 Ok!. 600. 86 Pac. 280 
(larceny of cattle; an unrecorded brand is 
evidence of ownership; the statutory rule 
merely provides an additional. not an ex
clusive sort of evidence. Te"as rulings dis
tinguished) ; 
Oreaon: Laws 1920. § 9162. as amended by St. 
1921. Feb. 21. C. 151 (" No evidence of owner
ship of stock by bmnd, or for the purpose of 
identification. shall be permitted" unless the 
brand is recorded: except as in § 1968); 
§ 1968 (for animals oti.er than sheep. goats. 
or hogs. earmarks .. sht'.U be taken in evidence 
in connection with the owner's recorded 
brand". when title is in issue; for sheep. hogs. 
and goats. earmarks a S Willi a~ brands etc. 
"shall be considered lr evidence" when title 
is in issue. even though not recorded); 1899. 
State .v. Hanna. 35 Or. 195. 57 Pac. 629; 
State P. Morse. 35 Or. -162. 57 Pac. 631; 1914. 
State v. HendIJrson, 72 Or. 201. 143 Pac. 627 
(unrecorded brand is admissible to identify); 
1920. State v. Moss. 95 Or. 616. 188 Pac. 702 
(where two brands are found, one older than 
the other. the presumption of ownership at
taches to the earlier brand); 1917. State v. 
Randolph, 85 Or. 172. 166 Pac. 555 (under St. 
1915. C. 33. an unrecorded bra ad cannot l)(l 
used to evidence either identity or OWt:=:-:;hlp; 
history of the legislation examined); 1919. 
State ". Warner, 91 Or. 11, 178 Pac. 221 (lar
ceny; under St. 1915. C. 33. 3. all evidence 
of ownership or identification founded on an 
unrecorded brand is excluded; Bean, J .• digs. 
because here there was other evidence than the 
unrecorded brand) ; 
South Dakota: Rev. C. 1919. § 8135 (in civil 
action involving title. recorded brand on 
animal is "prima facie evidence of the owner
ship of the person whose brand it me-y be"; 
and "proof of the right of any person to use 
any brand shall be made by a copy of the 
record of the same". ete.) ; 
TexlUl: (recorded brand on stock is evidence of 
ownership); Rev. Civ. St. § 7160 ("No 
brands except such as are recorded by the 
officers named in this chapter shall be recog
nized in law as any evidence of ownership of the 
cattle. horses. or mules upon which the lIame 
may be used "); St. 1913. C. 69. p. 129 (amend-
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§§ 148-17"7] BRANDS § 150 

The sam~ policy has led, in timber-producing communities, to similar 
legislation for marks on logs and timber.3 

ing Rev. Civ. St. § 7160. by providing .. that 
this shall not apply in criminal cases "); 1898. 
Turner v. State. 39 Tex. Cr. 327. 45 S. W. 1020 
(larceny; brand recorded after the date of 
the alleged taking is not evidence of ownership 
under the statute; moreover. a~ e\idence of 
identity it is unnecessary; prior cases on the 
la.tter point disapproved); 1900. Welch v. 
State. 42 Tex. Cr. 338. S. W. 46 (preceding 
case approved. but treated as holding that t.he 
unrecorded or subsequently recorded brand 
is at least evidence of identity); 1899. Chown·· 
ing v. State. 41 Tex. Cr. 81. ill S. W. 946 (like 
Welch 11. State; repudiating Tittle v. State. 
SO Tex. App. 597); 1900. Walton v. State. 41 
Tex. Cr. 454. 55 S. W. 566 (recorded brand 
is evidence of ownership. even in a county 
other than where recorded); 1903. Swan 1:. 

State. Tex. Cr. • 76 S. W. 464 (Turner 
case cited. but hcld not to exclude but merely 
to limit the purpose of a multiple brand as 
evidence); 1903. Sapp v. State. Tex. Cr. 
-. 77 S. W. 456 (Turner and Welch Cases. 
supra. both approved). 
Utalt: Compo L. 1917. § 211 (State livestock 
board secretary's record of marks and bran dB ; 
certified copy .. shall be deemed evidence in 
law") ; 
Washington: R. & B. Code 1909. § 3158 
(recorded stock-brand. to be evidence of owner
ship of animal) ; 
Wyoming: Compo St. 1920. § 7474 (on any 
indictment ... proof of the brand thereon shall 
be sufficient to identify all classes of live-stock. 
and proof of the ownership of such brand shall 
by prima facle c\idence of the ownership 
of such live stock ") ; (live-stock brands; 
§ 3095 certified copy of recorded brand to be 
"prima facie evidence" of the ownership 
of such animal by the party whose brand or 
mark it might be. and shall be taken as evi
dence of ownership in all civil or criminal pro
ceedings "when the title to the aniwa! is in
volved or proper to be proved. when such claim 
is sustained and corroborated ~ith other 
evidence"); 1916. Harris v. State. 23 Wyo. 
487. 153 Pal'. 881 (larceny; certified copy of 
recorded brand. admitted. under St. 1913. 
e._126. and Compo St. 1910. § 6177). 

Distinguish here the inference of larceny 
of cattle from the poss/U/81Qn o/stock misbranded 
with the defendant's brand placed over another 
brand. Here the inference is from the act of 
misbranding the stock to the act of stealing. 
i.e. the inference from defendant's conduct in 
fabricating evidence of his ownership so as to 
conceal the e,idence of actual ownership by 
another. This inference belongs therefore 
under the principle of § 278. post (fabrication 
of evidence as an implied admission). But 

it rests on the additional 8Mumption that the 
defendant himself effected or was privy to the 
misbranding. alld not merely on the faet of the 
misbranding or of the finding of such stock in 
defendant's possession. Hencc the ruling in 
State v. Moss. 95 Or. 616. 188 Pac. 702 (1920). 
cited post. § 278. n. 6. 

I C .... N .... DA: R. S. 1906. e. 146. Crim. C. 
§ 990 (in trials for certain offences concel·ning 
timber. a duly registered timber-mark shall 
be evidence of ownership of the timber). 

UNITED ST .... TZ!!: Ark. Dig. 1919. § 840'( 
(lOgs and timber "having any such recorded 
mark impressed or fixed thereon shaH be pre
sumed to belong" to the person recorded for 
that mark); Fla. Re\·. G. S. 1919. § 2396 
( .. Any log found" bearing recorded brand 
.. shall be deemed prima facie to be the 
property of sueh person "): § 3903 (official 
stamp .. appearing upon timber or lumber 
adrift". to be e,idence vf ownership); Minn. 
Gen. St. 1913. § 5471 (recorded log-mark on 
logs to be e,idence of ownership); Mo. Rev. 
St. 1919. § 10322 (mcorded mark on logs. lum
ber. etc .. to he evidence of ownership); § 5727 
(rp.corder of deeW!' re(!ord of Bour-brands. 
provable by certified copy); N. Mcz. Annot. 
St. Hl15. § 3'J77 (log-brands; .. the cert.ificate 
of the recorded brand and the proof of the 
brand upon any such product shall be prima 
facie evidence of the ownership thereof"); 
N. Y. Com. L. 1909. Navigation. § 73 (presence 
of recorded mark on floating logs or timber. 
presumpti,·e evidence of ownership of party 
recording); North Carolina: Con. St. 1919. 
§ a989 (timber marked \\ith registered trade
mark is presumed to be .. the property of the 
proprietor of such trademark "); Oh. Gen. 
Code Ann. 1921. § 6232 (registered trade-mark 
on timber. to be prima facie e,idence of 
trade-mark proprietor's ownership of timber) ; 
Or. Laws Hl20. § 7!)51 (recorded mark on Jog 
or timber. to be evidence of ownership); 
Philippine Islands: Admin. C. 1917. § 517 
(registered brand of anirll:lls; the copy is
sued to the owner is to be .. a certificate of 
ownership. which certificate shall be • prima 
faeie' e,·idence that the animal is the property 
of the person therein named as owner"); 
1908. Catabian v. Tungcul. 11 P. I. 49; 
Wash. R. &. B. Code 1909. § 7094 (recorded 
mark on logs or timber afloat. to be evidence 
of ownership); W. Va. Codc 1914. c. 62£. 
§ 16. St. 1882. c. 119 (trade-mark on timber; 
the timber presumed to be .. the property of 
the proprietor of such trade-mark"); Wis
consin: Stats. 1919. § 1739 (reeorded mark on 
logs or timber aBoat. raises presumption of 
ownership). 
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§ 150 M E:CHANICAL TRACES, AS EVIDENCE [CH.U. VIII 

Distinguish the question whether the ojjicial register of brands or marks is 
admissible to show a person to be entitled to use the brand recorded as his; 
this is usually dealt with in the same legislation, but it falls under another 
principle (post, § I(47). 

§ 150a. Tags, Signs, and Number-Pla.tes on Automobiles, Railroa.d Cars, 
Ships, and other Vehicles and Preinises. The foregoing principle is equally 
applicable to other marks on property, provided only in common experience 
the particular kind of mark is associated with ownership or control (If the 
person signified by the mark. Thus, the name or number marked on a shop, 
a ship, a railroad car, or other chattel or structure, may be admissible to show 
that person's ownership or controI.I In particular, the number-plate borne 
on an automobile is admissible to show that the person who originally regis
tered that number as owner is the owner of the car bearing that number
plate.2 This would be plain on principle at common law; yet only a few 

§ 150a. I Can'Jda: 1921, R. v. Hayton, 57 D. L. ant's name found at the place; held doubtful; 
R. 532, Onto (keeping liquor; the brand "liquor" this case shows how different a man the judge 
on a box. held not sufficient e\'idence of con- is when reasoning about his own affairs at 
tents); Illillois: 190a, Chicago City R. Co. home and reasoning in the judicial strait
V. Carroll, 20G Ill. 318, US N. E. 1087 (injury jacket; suppose he had forbidden a certain 
by defendant's railroad car; that the cars young man to court his daughter and then one 
running on the line where the plaintiff was in- morning found on the parlor floor by the sofa 
jured bore the inscription "Chicago City R. a bunch of keys with the tabooeu young man's 
Co.", admitted); 1895, Pittsburgh, F. W. & name; would he hold that "there was some 
C. R. Co. 11. Callaghan, 157 Ill. 40G, 41 N. E. doubt whether the evidence was properly 
909 (i:lttering on locomoth'e cab, held to be admitt~d"?); Or. Laws 1920, § Sit6 (fralldu
e\'idence of ownership by purporting owner) ; lent usc oi food contailwr; stamped name 
Iowa: 1913, Howell V. Mandelbaum & Sons, on container. presumed to be that of the 
lGO Ia. 119, 140 N. W. 397 (name 011 a wagon, owner); W. Va. Cude 1914. C. 62;;:, § 2:!, St. 
held evidence of ownership; cases collected); 1897, C. 15 (bottle bearing trademark, pre-
Kansas: 1907, State V. Ford, 76 Kan. 424, 9~ sumed to be the property of trademark owner). 
Pac. 1G{;6 (keeping a place for illegal sale of • COlin. St. 1021. C. 400, § 45 (motor-
liquor; bills of sale of liquor found in the vehicles;" proof of the registration number of 
defendant's cash register, naming him as any motor vehicle therein concerned [i.e. violu
vendee. admitted, as analogous to the circum- tion of law] shall be prima facie e\'id~nce in 
stantial evidence of tags on goods); lIfas.~. any criminal case that ~he owner was the opera-
1859: Stearns V. Doe, 12 Gray 482, ·IS6 (port- tor thereof"); Mas8. 1910. Trombley v. 
name on stern of vessel); 18Sa, Com. to. Stevens-Duryea Co .. 206 Mass. 5IG, 92 N. E. 
Collier, 134 Mass. 203, 205 (label on barrel); 764 (an lIutomobile, occupied by the driver 
1900, Ingraham v. Chapman, 177 Mass. 123, only, injured the plaintiff; held (1) that the 
58 N. E. 171 (presence of name on a dog's number borne on the car with the certificatt, 
collar is some evidence ot the person's owner- of registration of the defendant, who was not 
ship; "it is like the caw of a brand or mark the driver. were sufficient evidence of the de
upon cattle"); 1916, Robinson tI. Doc, 224 fendant's ownership or right to possession; 
Mass. 319, 112 N. E. 1007 (battery h~' a man (2) that the driver's possession of the auto
alleged to be an agent of the deft circus- mobile was no e\-idence that he was the agent 
owner; the signs on wagons, etc., and the or servant of the owner; the Court's opinion 
men's uniforms, etc., held to be sufficient evi- is on the latter point, inconsistent, for after 
dance of defendant's identity as owner and first stating the question to be "whether there 
employer); 1922, Eshenwald 11. Suffolk Brew- was evidence for the jury", it proceeds to rule 
ing Co., Mass. ,134 I~. E. 642 (personal that" there is no presumption"; whichever 
injury caused by defendant's wagon; the ruling the Court meant to make, it is unsound 
markod name on the wagon, etc: .. admitt~d as as a matt!!r of practical eX{lt'rience. which is the· 
evidence of ownership); Mich. 191,8, Theisen basis of all presumptions); Mich. lOIS, Hatter 
11. Detroit T. & T. Co., 200 Mich. 136, 1G6 1'. Dodge Bro~ .. 202 l\Iich. 9j, 1G7 N. W. 035 
N. W. 901 (agency evidenced by defendant's (" a proof of the license number upon an auto-
letterhead bearing agent's name); N. Y. mobile ... identifies both vchicle and owner-
1910, People V. Hill, 198 N. Y. Gol, 01 N. E. ship"); Jfinn. Gen. St. 1913, § 2643 (in pro-
272 (murder; keys with tag bearing defend- ceedings against the registered owner of n 
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§§ 148-177] TAGS, NUMBER-PLATES, ETC. § 150a 

of the elaborate motor-vehicle statutes expressly so declare. But the 
apparent caution exercised b;r watchful devotees of automobilist interests 
in keeping such a provision out of the statutes should not permit the 
common-law principle to be ignored by the courts; for it is a dictate of 
common sense. 

The principle of Explanation (ante, § 149, 3-1) leaves the opponent free to 
point out any facts which in the case in hand weaken the inference from gene
ral experience. 

But a caution is necessary in extending the analogy of these brand and 
mark cases to the use of tags, label.s, bills of sale, and other documents.3 

The basis of the inference in the brand cases is the known custom that 
ollly the owner ordinarily imprints a brand or mark of his initials, name, etc. 
But when e.g. a bill of sale for liquor sold by Roe to J. S. is found on J. S.'s 
premises, the inscription to J. S. is by custom the statement of the ven
dor, hence is (even when authenticated) no more than the vendor's hearsay 
statement; hence, its only available status, prima facie, is that of an admis
sion of J. S.; to bring it to this point, the principles of §§ 260 and 1073, 
post, must be invoked and satisfied. 

§ 151. Postmarks on Envelopes. The postmark on an em·elope is, upon 
the same principle, admissible to show that the envelope bearing it had passed 
through the hands of the postal officials at the time and place indicated. Here, 
however, the question separates itself more distinctly into two others,
first, whether the postmark may be assumed genuine, without more evidence 
(post, § 2152), and if so, whether the postmark, regarded as a statement of 
the postal official, may be admitted under the Hearsay exc:eption for official 
statements (post, § 1674). This anal~'sis might be applicable equally to the 
brands of stock and timber; but it seems not to have been made, and 
its recognition for postmarks only is due to the course of early English 
rulings. 

§ 151 a. Fingerprints; [·ootmarks. (1) The inference from fingerprints, 
in its present aspect, is no different from the inference from any other Trace, 
e.g. a paint-smear or a torn coat. The peculiar strength of this e,·idence 

motor-vehicle. .• the fact that sU('h motor- automobiles (motor vehicles; "the registrn. 
vehicle has upon it the registration-number tion number displayed on such motor vebicle 
assigned to slIch owner under this Act shall be shall be prima facie e,idence that the owner 
prima facie e\·idence that such motor- of such vehicle was then operating the same"; 
vehicle belonged to such registered owner ") ; "ith detailed rule for overcoming the presump-
N. Me:r;. St. 1!J12. c. 28, § 4 ("in any con- tion); Wyo. Compo St. 1920. § 3484 (··in any 
tro\·ersy respecting the identity or ownership controversy respecting the identity or owner
or control of an automobile. the number borne ship or control of any motor vehicle. the 
by it shall be prima facie evidence that it number borne by it shall be prima facie 
was owned and operated by the person to whom evidence that it was owned and operated by 
the licellsc therefor was issued "); N. D. Compo the person to whom the certificate of regis
L. 1913. § 2976 (in actions against registcrea tration therefor was issued "). 
owner of motor-vehicle. the presence 011 the Distinguish the question whether the 
vehicle of the registration number assigned ownership of the car is e\-idence of the aoency 
under the statute is evidence" that such motor- of the drirer (post. § 2509). 
vehicle belonged to such registered owner"); I As applied in State v. Ford. Kan., supra. 
Po. St. 1919, June 30, § 30, Dig. 1920. § 995, n. 1. 
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§ 151a MECHANICAL TRACES, AS EVIDENCE [CHAP, VIII 

lies rather in the Identity inference; for the use of all evidence from Traces 
involves commonly both inferences at the same time (as noted ante, § 149). 
Fingerprints as evidence can therefore better be considered under Identity 
(post, § 413 a).l 

(2) The inferen(!e from footmark:s is also no different, in its present aspect, 
from the inference from other Traces. Here, too, the Identity inference 
plays an irnpGr~'lt part, in that the Identity inference (in contrast to the 
use of fingerprints) is apt to be specially weak, because open to special dan
gers. It is therefore eonsidered under Identity (post, § 413 b). 

§ 152. POllsenion of Stolen Chattels. On a charge of taking goods, the 
fact that A was (ound, subsequently to the taking, in possession of the goods 
taken is relev&nt to show that he was the taker. It is true that several other 
hypotheses are conceivable as explaining the fact of his possession; never
theless the hypothesis that he was the taker is a sufficiently natural one to 
allow the fact of his posscssion to be considered as evidentiary. There has 
never been any question of this: 

1866, POLLOCK, C. B., in R. v. Exalt, 4 F. & F. 922 (burglary; the three accused were 
seen near the place on the night in question, and the next morning the watch was found 
(In Exall): "The law is that if, recently aftcr the commission of the crime, a person is found 
in possession of the !ttolen goods, that person is called upon to account for the possession, 
_., that is, to give an explanation of it which i" not unreasonable or improbable. The 
strength of the presumption which arises from such possession is in proportion to the short
ness of the interval v·hich has elapsed. If the interval has been only an nour or two, not 
half a day, the presumption is so strong that it almost amounts to proof, because the reason
able inference is that the person must have stolen the property; in the ordinary affairs 
of life, it is not probable that the person could have got possession of the property in any 
other way. . •. Such evidence is, no doubt, not conclusive. As an illustration of this, 
I may mention that I remember hearing the late Baron Gurney say that he once picked 
up something lying in the road and observed, 'f\ow if this has been stolen and I am found 
with it, I might be charged with the robbery.' The other circumstances in the case, how
ever, will always aid or rebut the presumption, aad it is not the less e\idence because it 
is not conclusive evidence. It is aome evidence, if its weight depends upon the circum
stances, and espcciaIly on the nature of the possession, whether it is open and avowed or 
secret and concealed, and what is the nature of the account given of it. What the jury 
have to consider in each case is. what is the fair inference to be drawn from all the circum
stances before them, and whether they believe the account given by the prisoner is under 
the circumstances reasonable and probable or otherwise." 

The use of this sort of e\"idence goes back as far as any in our law; for in the 
earlier system of Germanic law the possession of goods stolen gave rise to a 
peculiar and particularly speedy mode of procedure unfl.worable to the ac
cused. In modern times the fact , ... f recent possession is also given a pro
cedural effect, in that it casts upon the defendant the duty of producing an 
explanation, in default of which the case may be closed adversely to him. 

151 Q. I Whether the object door. table. 
etc. on which the fingerprints wera im
prell8ed mml ~ produced in proving them. 

depends upon the genet'al principle as to the 
llroduction of chattels (post. § 1182). 
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§§ 148-177) POSSESSION OF eRA TTELS § 152 

This effect of the evidence &s a prc.mmption or as sufficient (' prima facie ') 
evidence is dealt with elsewhere (post, § 2513). 

The inquiry is here as to the admissibility of the evidence, and only one 
or two questions capable of dispute have ever been suggested. The time of 
the subsequent possession is immaterial; the lapse of a long interval opens 
a greater possibility of innocent explanations, and may pre"ent the raising 
of a presumption of law, but does not alter the relevancy of the facU Pos
session by a husband can probably not be used against the wife; unlpss thf! 
husband is shown to be ignorant of the presence of the articlcs.2 The pos
session of goods of the same Idnd as the general class of goods from which 
the taking was done is receivable, even though the specific quantity or any 
quantity of the general mass cannot be identified or discovered or shown to 
be missing.s But these and other questions arc almost invariably discussed 
in judicial opinions from the point of view of the legal presumption to be 
attached to the evidence (post, § 2513), and not as invoking a question of 
admissibility. Where a presumption is held to be created, the admissibility 
of the evidence is of course conceded; but "'here the presumption is refused, 
it is sometimes difficult to say whether the inadmissibility of the evidence 
is also intended to be declared. 

§ 153. Possession of Chattels as indicating other Crimes than Larcllncy. 
Wherever goods have been taken as a part of the criminal act, the fact of 
the subsequent possession is some indication that the possessor was the taker, 
and therefore the doer of the whole crime. Thus such possession is receiv
able to prove the commission of other acts than the simple crime of larceny. 
It is receivable to show the commission of a burglary,! a forgery,2 a counter-

§ 152. 1 1862, R. 1'. Wilson. 2 F. & F. 123. 
Bramwell. B. (said to be .. strong e\idence". 
if "shortly after" the stealing; here seven teen 
months after; yet the e\idence was used); 
1846. Com. v. Montgomery. 11 Mete. 53·1. 
537 (" at a period somewhat distant", suffi
cient). 

2 Sec post, § 2513. 
I Enolarul: 1854. R. 1'. Burton. Dears. Cr. 

C. 282 (larceny of pepper; the defendan t wa..~ 
found coming out of the warehouS(! with pepper 
in his pockets of a sort similar to that on the 
next Boor above in the warehouse. hut it could 
not be shown that any pepper was missing; 
Maule. J .. admitting the e\'idence: "If a man 
go into the London Docks sober without 
means of getting drunk. and comes out of one 
of the cellars very drunk wherein arc a million 
gallons of wine. I think that would be reRson
able evidence that he had stolen some of the< 
wine in that cellar. though you could not prove 
that any wine was stolen or any "ine was 
missed "); 1881, Sartin v. State. 7 Lea Tenn. 
679 (stealing M's horse; the defendant when 
found was riding M's mule. and e ... idence was 
received of the stealing of M'B mule on a day 
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._. 
subsequent to that charged. in company with 
C. who when found was riding M's horse 
charged to have heenstolen hy the defendant) ; 
1898. Parker ~. U. S .• 1 Ind. Terr. 5U2. 43 S. W. 
858 (larceny of cattle; defendu:nfs. possession 
of other stolen cattle not recch'cd to identify 
those charged. because not taken from the 
same placll). 

For other cases concerning the possession 
of stolen oood., as· e\idenee of crime on other 
e"idential principles. sec post. §§ 218. 414. 

§ 153. 1 190·1. McCormick 1'. State. 141 
Ala. 75. 37 So. 377 (watch); 1905. Flanag:m r. 
People. 214 Ill. 170, 73 N. E. 347; and cases 
cited post. § 251:~. n. 8; 1878. Short v. State. 
fi3 Ind. 376. 380; 1804. Com. r. Millard. 1 
Mn.qg. 6; 1922. State v. Crawford. Utah 
-. 206 Pac. 717 (robhery; revolver found in 
defendant's room 40 days later, excluded on 
the facts). 

! 1861. Com. tI. Talbot. 2 All. Moss. 161 
(possession of a forged document by one 
claiming II benefit under it. admitted. to show 
forgery); 1885. State t. Yerger. 86 Mo. 33. 
39 (possession of forged instrument is evi
dence of forgery of it). 

• 
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§ 153 MECHANICAL TRACES, AS EVIDENCE [CHAP. VIII 

feiting,3 a TIllirder,4 a liquor-selling,5 or any other crime in which either a chief 
or a subordinate result might be the possesilion of a material article. For 
the same reason, the possession of burglar's tools is relevant to show that the 
possessor committed burglary, provided it first appears that the burglary 
was committed with such tools.6 . 

§ 154. Possession of Money to evidence Larceny, etc. The mere pos
session of money is in itself no indication that the possessor was the taker 
of money charged as taken, because in general all money of the same denomi
nation and material is alike, and the Iwpothesis that the money found is the 
same as the money taken is too forced and extraordinary to be receivable. 
Where the denominations of the money found and the money taken corre-• • 
spond in a fairly close way, the fact of the finding of that specific money would 
have probatiye value and be relevant, because the mone~" found is fairl~' 
marked as identical with the money taken. 

Another mode, however, of making the fact of money-possession relevant 
is to show its ,~uddeTl po.~.~e8si()/l, -i.e. to show that before the time of taking 
the person was without money, while immedia.tely after that time he had a 
great deal; this reduces the hypotheses to such as im'oh'e sudden acquisi
tion, and a dishonest acquisition thus becomes a natural and prominent hy
pothesis. On such conditions the possession of unidentified money becomes 
relevant.! 

11815. R. ». Faller. R. & R. 308. by all the mittQd. and by the aid of such tools; otherwise 
Judgcs (admitted to show a procuring "ith in- .. there is no connection. probable or possible. 
tent to utter). betwecn it and all offence conff!ssedly com-

e 1!l05. People ~. Jackson. 182 N. Y. 66. mitted without the aid of such tools"); 1882. 
74 N. E. 565 (murder; the defendant's posses- People 11. Hope. 62 Cal. 2!l1. 2!l5 (same in BUb-

sion of the deceased's watch and pocket-book. stance); 18!l0. People r. Sansome. 84 Cal. 44!l. 
admitted); 1857. Williams v. Com .• 29 Pa. 453. 24 Pac. 143 (same principle applied); 
102. 103. 106 (murder; possession of money 187!l. State r. Morris. 47 Conn. 179. 181 
and watch of the deceased. admitted; .. posses- (burglary while armed; the possession of arms 
sion of the fruits of crime is of great weight in after emerging from the house admitted as 
establishing the proof of murder. where that e\idenre of their p085ession while in it); 1884. 
crime has been accomplished with robbery"). State v. Franks. 64 Ia. 39. 42. 19 K. W. 832; 

I Going into a place sober and coming out 1866. State v. Harrold. 38 Mo. 490. 498 
drunk evidences the obtaining a/liquor therein: (hurglary; the finding of the goods stolen. and 
1854. Maule. J .. in R. t'. Burton. Dears. Cr. C. of the burglnr's tools. a-Imitted); 1872. State v. 
282 (quoted arne. § 152); 1859. Com. 1'. Taylor. Dubois. 49 Mo. 573 (finding of burglars' tools. 
J.l Gray Mass. 26; 1867. Com. to, Kennedy. admitted). 
!17 Mass. 224; 1889. Com. 7). Finnerty. 14S Distinguish the ndmission of burglar's tools. 
Mass. 165. 19 N. E. 215; 1893. Com. v. Hurley. possessed be/ore Ihe act. to show a design (posl. 
158 Mass. 159.33 N. E. 342. § 238. an/c. § 88). 

The following rulings prohably depend upon § 15'. I C.U.ADA: 1914. R. v. Minchin. 
the same principle: 1860. Com. 1'. Maloney. 15 D. L. R. 792. Alta. (theft of public moneys; 
16 Gray Mass. 20 (goings in and comings out the accused's deposits and ,\ithdrawals of 
of numbers of persons with jugs. etc .. admitted amollnt~ in bank account. admitteu. though in 
to show liquor-selling); 1889. Com. v. Finnerty. themselves" absolutely immaterial". to show 
148 Mass. 165. 19 N. E. 215 (admitting the that the money went into his pO!lSCssion and 
mere fact offrequent goings in and comings out. not that of fellow-employees; Beck. J .• diss.; 
as under certain circumstances indicating the Stuart. J .• concurring. said: "The case [of 
sale of liquor "ithin); 1893. Com. v. Brothers. Williams 11. U. S .. ':lI/raJ is criticised severely 
158 Mass. 206. 33 N. E. 386 (same); 1899. and perhaps with justice in W. on Evidence. 
Pike 11. State. 40 Tex. Cr. 613. 51 S. W. 395 § 154. in a note; the criticism is apparently 
(cited ante. § 149). very sound. but the authority of the Supreme 

• 1865. People 11. Winters. 29 Ca\. 658 (but Court of the United States is impressi\'e ") ; 
first it must be shown that a burglary was com- 1918. R. 11. Minchin. 18 D. L. R. 340. Can. 
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§§ 148-1771 POSSESSION OF CHATTELS, MONEY §I55 

§ 155. Same: Discrimina.tions as to Stolen Chatteiil and . The use 
of possession of stolen goods to show their stealing must be distinguished 
from the use of possession of otlzer stolen goods to show a knowing receipt of 
stolen goods, the object there being to show knowledge or intent (post, 
§ 323). The relevancy of lack of mone~' to show a motive for stealing (post, 
§ 392) or to show incapacity to payor to lend (ante, § 89) involves also differ
ent questions. Whether a person may be fried under tlle same indictment for 
stealing and for knowing receipt of stolen goods, and be found guilty as an 
accessory of the theft, raises questions of criminal pleading. 

§ 156. Possession of Receipt or Instmments of Debt, to show Payment. 
The payee of money naturally leaves behind him in the hands of the paj'or 
some document by way of receipt or evidence of payment. (1) Where this 
document is a signcd acknoldedgment, . in the strict sense, a receipt, " it is 
receivable as an Admission.1 (2) Where this document is merely the in
strument of liability itself, customarily surrendered to the obligor upon satis
faction made, e.g. a promissory note, a bond, the possession of the in
strument by the obligor may be rclenlDt to show a past transaction of 
discharge. The circumstances in each case, however, must determine; for 

Sup. (stealing money while an official; bank. insoh'ency before entering the employment and 
book of defendant showing an unexplained subsequent possession of property far exceeding 
excess of deposit~. held not erroneously ad· his earnings in the employment. ndmitted; 
mitted; but the judges differed ill their reason· leading opinion); 18!)8. Com. ~. MulreY, IiO 
ing; no authority on this point cited). Muss. 103, 49 N. E. !)l (false pretellces by a 

UNITED ST .... TES: Fedrral.. IS!)7. Williams city official having a snlary of SI.200; de· 
l). U. S .• 168 U. S. 3S2. 18 Sup. 92 (extortion; posits in bank at the time charged too large 
large bank deposits hy the defendant, about to be accounted for by his salar}', received); 
the times of ;;he !llleged offence, and in excess 1!)02. Com, I). De\'nney, 182 Mass. 33. 6-l 
of his salary, held improperly. submitted to N. E. 402 (robbery); I!)05. Com. I). Tucker, 
the jury as evidence of dishonest acquisition, I8!) Mass. 457, 76 N. E. 127 (murder; the 
because there was no necessary cOllnection he. 3ccu5Cd's lack of money before the crime and 
tween this excess and the alleged extorted pos5Cssion of it afterwards. nnd the loss of 
Bums; the Court treats the question as thoUll:h money from the house of the \'ict;rn, admitted) ; 
the jury had been told that this proved guilt. 1!)11. Com. ~. Richmond. 207 l\bss. 240. !)3 
though the trial Court mereiy said" you are N. E. 816; New 'r"ork .. 1886. New Yor!, & B. F. 
at liberty to infer" an unfavorable explanation; CO. I'. :\!oore, 102 N. Y. 667, 6 N. E. 2!)3 (civil 
tbe opinion is valueless and illustrates this action for embezzlement by an employee); 
Court's frequent confusion of the admissibility 1!)05. People~. Gaffey. 182 N. Y. 257, i4 N. E. 
of e\'idenec and its etTeet as a presumption); S3G (forgery; tbe defendant's small salary 
Alabama.. IS97. Leonard t'. St.ate. 115 Ala. and large deposits, admitted to show the prob-
80. 22 So. 564 (possession of money after a able mode of disposition of the cash.stealings 
larceny. admitted); l!J00. Turner v. State. I:?! cO\'cred by the forged notes; the Court seems 
Ala. 59, 27 So. 272 (possession of money nfter to err in calling this .. evidence of moth'e ") ; 
a larceny, excluded on the facts); 1901. Leath Wa.~hin%ll" 18!)8. State v. Burns. l!J "'·asb. 
D. State, 132 Ala. 26. 31 So. HJ8 (forgery; 52. 52 Pnc. 316 (posacssion of any money wben 
mere possession of a smaller sum of money. arrested, admitted). 
held inadmissible; a strained rulin~); Illinois.. Distinguish the usc of lcu:k of money to show 
1853, Gates I). People, 14 III. 433. 438 (that tbe Ino/ire (post. § 3!)2). 
defendant before a murder and robbery had § 156. 1 For admissions in general as open 
no money, but after it had Bame resembling to explanations. post. § 1058, 
that taken, admitted); Kansas.. 1877. State For receipt as not conclusive but open to 
11. Grebe. 17 Kan. 458.460 (larceny; possession denial by parol evidence, ace poSI. § 2432. 
of money by one who had been poor. admitted) ; For a receipt in unproved handwrilino. as 
!o/a.i.~achU8elt.i" 1846. Com. I). Montgomery. presumptively autbenticated. sec post, § 2148. 
11 Mete. 534, 537 (Jarreny of bank bills and For a receipt of a third person, as not ad· 
checks; principle applied); 185-1. Boston & missible witbout calling him to the stand, sec 
W. R. Co. to. Dana. 1 Gray 101 (embezzlement; post, § 1456. 

387 

• 



§ 156 MECHANICAL TRACES, AS EVIDENCE [CHAP. VIII 

the party offering the evidence must be one who would naturally have re
ceived the instrument from the party now seeking for payment.2 Counter
explanations may be shown by circumstances explaining the possession other
wise, as where the debtor has access to the place of custody of the instrument. 
But in judicial opinions few questions here arise except upon the propriety 
of creating a presumption of payment (post, § 2518), for this requires a much 
stronger quality of probative value than mere admissibility.3 

§ 157. POBsession or Existence of a. Docnment, to show Execution, De
livery, or Seisin. The possession or existence of a document is connected 
with a number of inferences, most of them resting on the present principle, 
but some of them requiring for convenience to be treated elsewhere in cou
nection with other principles. 

(1) The existence of a docilment purporting to be signed by A is under all 
circumstances some evidence of A's genlline execution of it. But the ques
tion which has naturall~' arisen is whether under certain circumstances it is 
sufficient evidence of A's execution. That it is sufficient, in combination 
with one or more circumstances, is well recognized in a few classes of cases. 
The age of the document, together with its custody, and (if it is a deed of 
land) with the fact of possession of the land, suffices for its authentication 
(post, § 2137); the official cllstody of a purporting official document equally 
suffices (post, § 2158); the imprint of an official seal will often suffice to au
thenticate (post, § 2161); and the course of the mails may suffice for a reply
letter (post, § 2153). All these rules, however, are auxiliar~' rules of sufficiency, 
not rules of admissibility. It is necessary here merely to note that the rules 
are founded on an inference applying the present principle. 

(2) The existence of a document in a certain kind of place such as the 
grantee's custody or office of registry may be sufficient evidence of the 
delivery of the document, so far as its delivery may be material.. Here the 
usual question is not of the admissibility of the fact (which is conceded), 
but of its sufficiency to raise a presumption of Jaw (]Jost, § 2520). 

(3) 'fhe existence of a document in tlte hOllse or among the goods of A may 
be offered as evidence that A has had posses/don of it, or has otherwise dealt 
with it.l Here the question is genuinely one of mere admissibility; and it is 

2 Instances of the Use of this evidence: when he merely produces them, how do I know 
1800, Egg 17. Barnett, 3 Esp. 196 (possession of that were ~ver in the hands of the payee, 
a bill of exchange, bearing the plaintiff's in- or any with his name upon them as 
dorscment as payee and the defendant's name acceptor? It is very possible that when they 
as drawer); 1809, Sluby 1). Champlin, 4 Johns were left for acceptance he refused to delh·er 
N;Y. 461. 468 (pQssession by surety of a bond them back, and, having detained them ever 
for duties nnd of the collector's receipt). since, now produces them as evidence of a loan 

I This explains the apparent illiberality of of money"). 
the following rUling: 1810, Lord Ellenborough, § 15'1'. 1 1843, R. 17. O'Connor, 4 State Tr. 
C. J., i!l Pfill 17. Vanbatenberg, 2 Camp. 439 N. s. 935, 1045 (sedition; Rolfe, B.: "If time 
(excluding the mere bill of exchange, when elapses between the apprehension of the party 
ollered by the acceptor against the drawer to and his being taken away, and you find docu
prove payment; "Show that the bills were ments afterward in his possession, • non constat' 
once in circulation after being accepted, and but they came there afterwards "); 1848, R. lo. 

1 will presume that they got back to the ne- O'Brien, 7 State Tr. 1, 100, 1113 (docnments 
ceptor's hands by his having paid them. But found in a portmanteau of the defendant after 
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§§ 148-177] DOCUMENTS, TO EVIDENCE EXECUTION § 157 

usually answered by holding that the fact of the document's discovery in 
that condition is admissibie, provided the place was actually in A's control 
and provided the lapse of time has not made too probable the hypothesis of 
other persons' intrusion: 

1581, Campwn'a Trial, 1 How. St. Tr. 1050, 1061; Campion the Jesuit being charged 
with treason in seducing subjects t.o take an oath of obedience to the Pope, Anderson, 
Queen's counsel, said: "These papers, thus found in houses where you were, show that 
for ministering such oaths you are a traitor. . " For if a poor man and a rich man come 
both to one house, and after their departure a bag of gold be found hidden, forasmuch as 
the poor man had no such plenty and therefore could leave no such ba~ behind him, by 
common presumption it is to be intended that the rich man only, and no other, did hide 
it. So you, a professed papist, coming to a house, and there sHch reliques found after your 
departure, how can it otherwise be implied than that you did both hring them and leave 
them there; so it i!l flat they came there by means of a papist, 'ergo' by your means. " 
Campion: "Your conclusion had been necessary if you had also showed that none came 
into the house, of my profession, but 1." 

From t.he foregoing inference must be distinguished the inference, from 
the existence of a document in A's possession, to his lmowledge of its contents 
(post, § 260) or, still further, to his approval of the contents as his admission 
(post, § 1073). . 

(4) The existence of a document of ownership of lana (n deed, lease, or li
cense) may be evidence that the maker of the document had possession of the 
lalUl at the time of making it. This doctrine, now well settled in English 
law, is applicable in proof of title by adverse possession in prior generations, 
where no evidence has surviyed except the documents themselves which em
bodied acts of claim of ownership.2 It used to be said occasionally that the 

he had been arrested and others had had acce8S 
to it, received); 1897. State t'. Shh'e, 58 lian. 
783.51 Pac. 274 (robbery; near the place Was 
found an envelope addressed to one defendant 
bearing the return-request of the other; ex
cluded. because no possession of the envelope 
by either was shown). 

~ The line of cases is as follows: E:-,oLA:-'D: 
1783. Clarkson t>. Woodhouse, 5 T. R. 412, 
3 Doug. )89 (a custom to hold land exempt 
from (:ommon right; to show prescriptive 
exercise. leases of 71 and 123 years of uge were 
receh'cd; Lord Mansfield. C. J.: .. They arc 
so old that nobody can speak to possession 
under them "); 1808, Rogers t>. Allen, 1 Camp. 
309 (alleged licenses of fishing and dredging. 
dated from 1661 to the end of that ~entury, 
were objected to because no rent appeared to 
have been paid U<lder them; Heath. J., thought 
this not necesS2,ry, .. as they were of such an 
ancient date tlmt it could not reasollably be 
supposed that cvidence of such payments was 
still preserved; howe\'Cr. to give any we:ght" 
to them. the receipt of payment, or other acts 
of ownership, !Dust be shown "in later times"); 
1809, Doc t>. A.~kew. 10 East 520 (to prove a 
custom of a widow's holding during chaste 

viduity, entries in the manor book of succes
sions to estates 80 described were admitted. al
though no instanccs of the acting upon the 
custom by forfeiture for unchastity were 
testified to); 1829. Coombs v. Coether. M. 
& M. 39S, semble (old lease-copies; possession 
not necessary for chapter·house Ie uses. which 
were like public records); 18-12. Doc t·. Pulman. 
3 Q. B. 622 (a counterpart of Illeuse. admitted. 
a~ equivale;J.t to it, without uccounting for the 
original leuse or showing pos:;cssion); 1862, 
Malcomson t>. O'Dea, 10 H. L. C. 593, 614 
(Willes. J.: "Ancient documents ... pur
porting on the face of them t{J show exercise 
of ownership. such as a lea!!C or a license, may 
be given in evidence without proof of possession 
or payment of rent under them, us being in 
themselves acts of ownership and proof of 
possession; this rule is sometimes stuted with 
the qualification, provided that poSSEssion is 
proved to have followed similar documents, or 
thut there is SGme proof of actual enjo) ment 
in accordance with the title to which the docu
ments relate"); 1878. Bristow t>. COImican. 
L. R. App. Cas. 641. 653 (sec quotation lIupra) ; 
1899. Blandy-Jenkins ~. Dunr:1vt'lI, 2 Ch. 121 
(ancient agreement in settlement of litigation 
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§ 157 MECHANICAL THACES, AS EVIDENCE [CHAP. VIII 

deed was itself an act of possession; but this is incorrect; it is merely m'i
dence of po~session, in the nature of a trace or mark such as only a possessor 
is likely to ha;~. The limitations of the doctrine are thus expounded: 

1878, CAIR:-:S, L. C., in Bristow v. Cormicall, L. H. 3 App. Cas. G41, 653, 6G8: "Old leases 
have always been considered to he admissible as being evidence facts of ownership .... 
[The circumstances of giving and taking tliem] are real transactions between man and lIlan 
not intelligible except on the footing of title, or at least an honest belief in title." Lord 
BucKm;n:-:: "Inasmuch as after long time all the witnesses who could prove such pos
session are dead, the law permits ancient documents, either with or without evidence of 
ancient payment of rent, to be given as e\'idence from which the jury may properly draw 
an inference that there was such possession. For in the ordinary course of things men do 
not make leases unless they act on them, and lessees do not pay rent unless they arc in pos
session, so that the ancient payment of rent adds weight to the ancient indenture." 

18'17, COLI.If:U, C. ,J., in Doe v. EslavCl, 11 Ala. 1028, 1039: "Ancient documents, :: !!: 
said, arc allowed to support ancient possession, though these documents are not pro\'ed 
to be part of any 'res gesta.' They are admitted in such cases as forming a part of every 
legal transfer of title and possession by act of parties .. " Care is first taken to ascertain 
their gennineness; and this is shown prima facie by proof that the document comes from 
the proper custody or by otherwise accounting for it." 

This doctrine is in itself simple, and the only difficulty has arisen in distin
guishing it from two superficially related principles which usually come into 
application in the same sort of litigation. (a) One of these is the doctrine 
(referred to sllpra, par. 1) of presuming the genllinelles,~' of ancient deeds. As 
a part of that doctrine it has in some Courts been laid down that possession 
of the land must haye been enjoyed by the grantee before his alleged an
cient deed can be presumed genuine (post, § 2142); in that rule, then, it is the 
land-possession which is evidence of the document's genuineness; while in 
the present rule it is the document which is eddence of the land-possession. 
l\IoreoYer, in that rule it is the grantee's possession which is material, while 
in the prcsent rule it is the lessor's or grantor's. Thus the two rules are really 

for trespass, admitted as "evidence of an act of 
possession"; foIlowillg Malcomson 1'. O'Dea) ; 

CANADA: 1885. Esterbrooks v. Towse, 24 
N. Br. 387, 3DS (defendant claimed under the 
son of C, who had becn in posscssion, pre
:::mably under a purchase from B. who had a 
power of attorney to sell, given by the admin
istrator of A, the original grantee; all the 
parties prior to defendant being deceased. B's 
indorsement on the original grant to A. which 
was in C's possession, that B had sold the land 
to C. was held admissible, though on varying 
grounds; Wetmore, .r., diss.). 

UNITED STATES: Federal.' 1889, Baeder 11. 

Jennings, 40 Fed. 199 (cenain old documents 
of title admitted as e\idellCe of possession); 
1918, Virginia & W. Va. Coal Co. v. Charles, 
D. C. W. D. Va., 251 Fed. 83, 122 (ancient 
land-titles; "the Engli~h doctrine referred to 
in W. on E\'idence, § 157, does not seem to be 
at all applicable to the situation before us ") ; 
J.[G88achu8cIt8: 1870, Boston 11. Richardson, 

10.5 Mass. 351 (licenses. etc. of the city made 
(j7 and more years ago, to usc certain lund. 
objected to because "no act~ were proved to 
have Leen done under them"; the licenses werl' 
received, "at least when taken in connection 
with the e\idcnce of the subsequent occu
pation ", because .. it would be impossible to 
supply the proof required "): InO.5, l\IurJlh~' 
v. Com., 187 Mass. 3Gl, 73 N. E . .52-1 (boundary 
of town land; certain leases, town votes, and 
tre/l.Surer's entries, not all ancient, admitted 
to show .. actual possession by the town, 
through its lC!ssces. under a claim of title"); 
TexfUl: l!)0l. State v. Bruni. 37 Tex. Civ. App. 
2,83 S. W. 209 (ancient deeds admitted to show 
possession Ilnd other acts or ownership). 

Whether ]layment of iaxe& (as evidenced by 
tux-receipts) is evidence of possession of the 
land, has been a large question; sec the rollow
ing opinion, Ilnd cases ('ited: In04, Chastung 
ti. Chastnng, 141 Ala. 451, 37 So. 799. 
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concerned with different evidential purposes, and rest on independent grounds. 
(b) The other principle is that of using deeds, or other land-documents, an
cient or modern, as wrbal acts accompanying an act of possession and sig
nifying the scope of the claim of possession (post, § 1778). Here the possessor 
may be grantee or grantor; his posses3ion is, with reference to the document, 
neither evidence of it nor evidenced by it; the document's genuineness or 
validity is immaterial; it merely colors and defincs his claim, as a \'erbal part 
of his act of adverse possession. 

(5) Finally, the re\'erse of the preceding inference (4) may be made; i.e. 
from the present possession of land the inference that there once existed a deed 
of it, now lost, may be made: 

18-!-l, GILC'HIUST, ,J., in N('IV Boston v. Dunuarton, l.'j N. H. 201, 205: "The jury may 
find, from the fa(:t3111 I!. case, that a certain dced <llIce existed, although there be no dirc(·t 
evidence of its execution. Where parties havc occupil.'d land and have conductl.'d them
selves precisely as they would have done if a deed had been made, it may be left to the jury 
to say whether a deed under which one of thc parties claims e\'er had an existence .... 
Whether a fact which is unknown is to be presumed from its usual connection \\ith other facts 
which are known would seem to be properl~' in all cases a question for the jury." 

This is the logical foundation of the pre.ntmption of a lost grant, which after 
long service has finally degenerated into a. mere rule of substantiYe law (post, 
§ 2:-;~~), although the living principle of the original inference is still occasion
ally open to application.3 It may be noted hcre that this inference, of a 
document's execution from the fact of land-possession, has no relation to 
the inference of possession of the whule of a piccc of land from possession of a 
part (post, § 378). 

§ 158. Negative Traces: (1) Lack of News, to shorr Death or Loss. Where 
certain results would have followed if an act or an cwnt had occurred (or 
not occurred), the absence of those results is some indication that the act or 
event has not occurred (or occurred). 

A common class of evidence of this sort is that of lac!.' of news to show prob
able death of a person or the probable /OS8 of a ship; for as it is usual for lidng 
persons to be heard from directly or indirectly, by persons haYing an interest 
in knowing, and for ships' officers to leave word of their journey at the ports 
thcy touch or with the other ships they pass, the lack of an~' such news in
dicates their non-existence. Such evidence has alwa.ys been received.! It 
• 

J ISG9. Goodell v. Labadie. 19 Mich. SS bl'en henrd of for many years ". admisRible to 
(agreement to exchange lands; deed pl'r- show death; here the pl'rson had lived in 
[orming this agreement by one party admitted Liverpool); IS15, Watson v. King. 1 Stark. 
to show probable performance by the other 121 (IOES of a ship; evidence admitted that 
also) ; 1844, Downing 1'. Pickering, 15 N. H. 344. she had been last seen in a tempest in March. 
350 (possession. plus an ngreellll'nt to make the 181-1, and never since heard from; Lord Ellen-
deeds. sufficient on the facts to gO to the jury). horough, C. J., "obsen'cd that this was the 

§ 158. I A good l'xample of such e\'idence kind of proof usually gi·.·cn in actions against 
in its various possibilities will be found in the insurers. wht're the vessel is proved to have 
Tichborne Case. R. v. Castro. Charge of C. J. suilt'd and hus not been ht'ard of for two or 
Cockburn. pa$8im. Other examples arc as three ~'e!lrs "). 
follows: 1763. Rowe v. Haslalld, 1 W. Dl. 40t. Compare thl) cases cited posl. § 664 (negath·c 
Lord Mansfield, C. J. (that a person "has not testimony). 
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§ 158 MECHA .. 'iICAL TRACES, AS EVIDENCE [CHAP. VIII 

is usually discussed, howcvcr, with rcfercnce to thc legal presumption of death, 
founded on this eddence (post, § 2531). The fact of lack of ncws is admis
siblc without regard to thc time elapsed, and is not limited by thc scvcn-year
period required for the presumption. In counter-explanation (ante, § ~H) 
such facts as the infrequency of communication from the place the persOIl 
went to, the fixed determination of t.he person to gh'c up all connection with 
his former home, and the like, may of course be used to explain away thc force 
of the fact of lack of news.2 

So, too, .fictitious nature of a namc, or thenon-e.ri.yfence of an allcged person 
of a certain name and rcsidence, may bc cvidenced by the failure to find 
any such person after diligent search.3 

~ 1.59. Same: (2) Lapse of Time, to show Payment. It is a natural pro
pensity of creditors to sce/~ to realize their claims, when left unsatisfied, by 
process of law, within a fair spate of time. When it is found, after some timc, 
that a creditor has not res,)rted to law for the realization of his claim, thcre 
is a natural inference that this failure was due to the luck of right and neces
sity to resort to law, i.c. that the claim had been satisfied by payment. The 
fact may be explained away b~' showing a more probablc h~'pothesis (ante, 
§ :3-1), for example, the insolyeney of the debtor, his absence, or other circum
stance likely to prevent thc creditor from proceeding eyen though the claim 
was unpaid. The general e"identiary fact, howe"er lapse of time is 
also the foundation of a legal presllmption of paymcnt (post, § 2517), and plays 
\'er~' little part ill the theory of admissibility. 

§ WO. Sa·me: (:3) Lost Will; Lost Docnments in general; Debtor's Fraud 
in Possession; Sundry Instances. There are various other situations in which 
a retrospcctant inference is permissible from the absence of certain results to 
the absence of certain causes. :\lost of these raise no doubt of admissibility 
and are commonly of importance only in the rules of presumption or else
where; the chief of these are the inferencc, from the nOll-di.~cot'cr!l of a will 
once existing, to the tc~tator's revocator!! destruction of it (po.yt, § 2523), the 
inference from the non-disco\'cry of UlI!! docume1lt and the lapse of time, to 
the loss of the document (7JOst, §§ 1195, 2522), and the inference, from a debtor's 
continucd possession of property, after its mortgage or sale, of his fraudulent 
intent to defraud creditors by the transfer (post. §§ :336, 1082, 1779). In 

• That the evidence of inanility to find a c1ud('d: 5u~h a rulin~ may h(> n suitahle part or 
person is not hearsay. sec posi. § 1789. some little e"oteri!! game of quibbles; hut it 

• 1907. Phelps v. Xazworthy. 22f> Ill. 254. is so \"ast a distance sundered from the world 
fiO N. E. 756 (whether a deed-grantee was a of common sense as to create a suspicion thnt 
fictitious person; that no person ny that name the Court is under some mi8tnke a.~ to the 
had (>\'er lived in the township. admitted): nature of the obje~ti\'e ... ailed Truth. which 
IS.5S. State ~. Wentworth. 37 X. H. 217: and it was plac(>r1 there to ascertain). 
cases cited posl, §§ 1313. 1725. 1789. and 2531, That a wier. alleged to ha\"e \'oted illegally 
n. 7. a8 a non-residenl, cannot he found or heard oC 

Conlra: !!.lor.. Taylor T. State. 50 Tex. Cr. on dili~ell t search ill the district. is ano!..;er 
381. 9i S. W. -t74 (forgery of name~ of pl'rson.'l example of the principle: but some Court.'! are 
said to be firtitious: the sheriff's returns of pedantirally strict in their application of it: 
"not found" on .'lllbprp.nas ismed in various 1905. State v. Rosenthal, 123 Wis. 442, 102 
countries for these persons as witnesses. ex- N. W. 49. 
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general, that a certain effect was not seen or heard by those who would natu
rally have seen or heard it llad its cause occurred is some evidence of the non
occurrence. l But, though this situation can thus be treatcd as permitting 
an inference from circumstantial evidence, it is usually more natural to treat 
it as involving testimonial eddencc;i.c. the argument is that witness A is 
qualified to testify that act X was not done by B, because A would ha\'e seen 
or heard it if it had becn done; A's statement that it was not done is there
fore receivable; thus, the principle of testimonial knowledge is here the con
trolling one (post, § (71). 

b. ORG.~"IC TUAcEs 

Next are to be considered those retrospectant inferences which rest for 
their validity, not upon mechanical associations of efl'eet ami cause, but upon 
the working of organic natural laws, and usually upon some physiological 
principle. The fact offered as evidence is traced back to its cause through 
some physiological process to the originating act. 

§ 163. Birth during Marriage, to show Legitimacy. When a child X is 
born to a wife A married to a husband B. it is natural to infer that the inter
course which begot the child was the intercourse of the husband B, i.e. that 
the child i'J legitimate. It is true that this inference is Jess stl'Ong where the 
birth occurs very shortl~· after marriage; but e,'en here the likelihood that 
the pre-marital intercourse was B's is greater than that it was another man's. 
It is also true that, even where the birth occurs a year or more after the mar
riage, it is possible that the begetting intercourse was another man's; but it 
is still exceedingly more likely that it was that of B the husband. Upon this 
likelihood is founded a rule of procedure, namely, the presumption of legiti
macy (post, § 2527). No controversy of admissibility arises. 

§ 164. Same: Adultery of the Mother, to show nlegitimacy. A birth 
d~ring marriage having been shown by the proponent of legitimacy, the op
ponent, according to the theory of c~1>lanation (allte, § 34), would ordinarily 
be allowed to show that the birth couJd be accounted for otherwise than by 
the husband's begetting, i.e. could show the mother's intercourse with another 
man, about the probable time of conception, as accounting for the birth. In 

• • 

the same way, a person charged as the father of an unmarried woman's child 
might explain awa~' the evidentiary fact of the birth of It child b~' showing 
the fact of her intercourse with other men about the time. This form of 
argument, however, seemR more correctly to fall under the theory of multiple 

§ 160. I 1805. R. t'. Long Buckby. 7 East that they must ha"e 1x>en nwakened. but were 
45 (the fact that a document required to be not); 1920. Da\'in 1'. Isman. 228 N. Y. 1. 126 
stamped and scaled is not found recorded as so N. E. 2.57 (whether a decea.sed mortgagor had 
treated. admissible tQ show that it was not received 110 consideration therefor. the deed 
stamped); 1894. State v. Delancy. 92 In. 4G7. reciting the rl.'cl.'ipt of SG50D; absence of any 
Gl ~. W. 189 (to show that a (Jerson could not record of reeeipt of .Ut'll a sum in the records 
have left the house during the night. the fact of the banks used by the mortgagor, e;,c1uded; 
admitted that other iumatcij were so situated unwund). 
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opportunity, and the rule of law accordingly is examined under that head 
(ante, §§ 133, 134). 

§ 165. Physiological and Traits, as evidencing Ancestry by reason 
of Heredity. If by heredit;v a physiological or mental trait is transmitted so 
as to be perceptible and identifiable, then the presence of that trait in a given 
person will be some evidence of a specific ancestry; and, conversely, a given 
ancestry will be evidence of tllf~ reCUrl"ence of the trait in a specific descendant. 

In a few classes of cases, where the traits are marked and easily identifiable, 
general popular experience has found that such an inference, resting on 
hereditary transmission, is .vorth considering. Thus far the only ones so rec
ognized are the inferences as to longevity (p08t, § 223), paterm'ty, indicated 
b~' external corporal features (po8t, § 166), race, indicated in like manner (post, 
§ 16i). andill~allit!l (po8t, § 231). The inference of transmissible moral char
acta (post, § 190) has not been recognized. This sanction or denial of such 
an inference has thus far, of course, been based solel~" on general popular ex-

• perlence. 
But the progress of science has show~, in the field of heredity, that the 

transmission takes place more or less according to definite principles, and 
also that the traits transmitted include minute and normal elements, and not 
merely grossly obvious or abnormal features. Hence, it may become possible 
b~" analysis to determine the e,"idential significance of a great variety of physi
ological elements, and thus in general to make inferences as to ancestry: 

1921, Dr. Charle.~ B. Da.rcllport, "Heredity" (PrOceedings of International Eugenics 
Conference, N. Y., 1921; Eugenics Hecord Office, N. Y.): "Some of the results of 
analytical stud~' of these eugenical data are fairly well cstabli~h('(1. A few clearly simple 
Mendelian traits have been found. Such is eye color in which browJl is dominant over 
its absence. It is possible that in some cases additional factors may be present, but 
the rule serves es a first apprm";mation. Dominant, also, appears to he curliness of the 
hair as contrasted "ith recessive straight. And there are various diseases and defects 
that appear either as simple dominants or recessivcs, such as abnormalities in number 
and form of fingers and toes, which are mo~tly dominant over the normal condition; 
various defects of the eyes such as cataract, certain types of congenital deafness, various 
abnormalities of skin, and hair and nails. 

"Other, and probably many other, ::raits are due to multiple factors so often this is 
true as to suggest the hypothesis that in mammals. as contrasted "ith insects, traits are 
gt'netically relatively complex. Thus stature and build and proportions of parts and pig
mentation of hair and skin are dependt'nt on multiple factors. Indeed, thcre seems to be 
evidence that negro skin color is dependent upon two phirs of factors which merely rein
force each other. 

"Other traits are associated with sex in the remarkable fashion called sex-linked. That 
is, they are usually found only in the male sex and are inherited through the mother, though 
she, herself, is not affected. In sllch cases one usually finds male relatives of the mother 
who are affected. Such are color blindness. hemophilia and atrophy of the optic nerve. 
The facts of sex-linked heredity bring home, even to the layman, the lesson that heredity 
is a matter of the gametes; and that bodily appearance often gives no hint of the nature 
of the particular germ-cells carried and, in so far, of what the inheritance shall be. The 
parents of an albino may have pigmentcd hair and skin, but both carry ganletcs which lack 
the capacity of forming pigment. 
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" Our knowledge of the inheritance of these physical traits is sufficiently precise to be ap
plied practically in cases of doubtful parentage. If the child, the known mother and both 
of the putative fathers can be seen, and some inquiry be made as to family stock of the 
three adults, a decision can generally be rendered with a high degree of certainty ranging 
from 75 to!)!) per cent. For usually, there ,,;11 not bc one critical trait merely, but several 
traits whose combined evidence will be overwhelming. Already the Eugenics Record 
Office has been asked to answer certain questions about the inheritance of traits in a 
case of a claimant who maintained that he was the son of a wealthy man who died 
without known heirs. As lawyers get more used to the idca of utilizing the advances of 
knowledg~ for evidence, it is probable that eugenical knowledge will be more and more 
called upon." 

It is, however, necessary to point out, to scientists as well as to Courts, 
the danger of hasty use of such supposed discoveries in judicial inquiries of 
fact. In the first place, the data for exact observation hitherto have been 
found chiefly in the vegetable and animal world, and not in human beings. 
In the next place, the scope of observation has been inadequate for determin
ing veritable laws in so complex n. subject. In the third place, the scientist's 
" laws" represent the general truths averaged from a mass of instances, and 
do !].ot represent the inmriable result in individual instances; i.e. in one 
thousand cases, a " law " might be discernible, and yet in fifty or a hundred 
of those instances it might not operate because of counteracting and unknown 
considerations; hence, a scientific generalization is seldom to be treated as 
a certain indication for the individual case. 

For these reasons, Science must show that it has attained definite and de
pendable results, accepted in general consensus, before it can expect Law to 
rely upon its discoveries.! 

§ 166. Resembla.nce of Child, to show PatefJIjty. If the corporal traits 
of the progenitor are or may be transmitted to the progeny, then a specific 
corporal trait of the progeny may point back to a person of similar trait as 

§ 165. 1 For example. the accomplished scien
tist from whose essay the above quotation is 
made. has stated to the prescnt writer that the 
data whence those generalizations arc drawn 
nre as yet unpUblished. and yet he ad"ances pub
licly the claim that" a decision can generally be 
rendered [in certain conditionsl with a high 
degree of certainty. ranging from 75 to 99 per 
cent." To expect that so extraordinary a 
discovery, in a field of knowledge hitherto 
dark and undecipherable. wHl be accepted for 
any practical purpose \\;thout making a com
plete disclosure of the entire data and thus 
enabling others to test the logic of the general
izations. is of course out of the question. 

The following newspaper dispatch illustrates 
the risks of premature reliance upon promising 
scientific enthusiasms: "San Francisco. Sept. 
1. 1921: Science. art and the law are one in 
declaring Julius B. Sorine the father of the 
third child of his divorced ,,;f(>. despite tIle 
woman's assertion to the contrary. but the 
court's Tuling, handed down today, denied his 

petition for custody of the child. Dr. Albert 
Abrams reported to the court that a test of the 
blood of father and son pro\;ded positive 
proof. in his opinion, that the child was Sorine's. 
Haig Patigian. a sculptor. by a series of facial 
sketches similar to those! used in the famous 
Singsby case in England. told the court the 
child resemhled Sorine. In the decision of 
Judge Graham today the court declared that 
irrespecth'e of these tests. the child was born 
during the lawful wedlock of the parties. but 
ruled the child should remain in the mother's 
care,lt 

In the following article will found an ac
count of a case in Argentina where the judge 
was presented with expert opinions as to the 
physiological traits of identity in a filiation 
proceeding. and declared them insufficient in 
the present state of knowledge; Quesada. 
.. La prueba scientifica de la fiJiacion natural" 
(Rcvista de criminologia psiquiatria y medicina 
legale. 1919. nos. 31, 34. 35). 
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the progenitor, on the condition that the person so charged as progenitor is 
within the number of those who by association and opportunity may have 
had intercourse; for otherwise the possible number of similar persons would 
leave open too many hypotheses. The propriety of the inference rests on the 
supposed physiological fact that bodily traits may be transmitted by pro
creation. The validity of this ·physiological principle, and therefore the 
propriety of the inference, is and always has been a matter of common knowl
edge and general action thereon: 

15()S, JJ' illiam Slzal(,~peare, King John, Act I, Scene 1 (the king hears a lawsuit between 
Philip Faulconbridge, the supposed Bastard son of Sir H.obert Faulconbridge's wife by 
Hichard the Lion-hearted, and Robert Faulconbridge, his younger brother, who claims the 
estates) : 

Ba8iard: "But that I am as well begot, my liege, ... 
Compare our faces and be judge yourself 
H old Sir Robert did beget us both 
And were our father and this son like him." 

Elinor (queen-mother of Richard): "He hath a trick of Creur-de-Lion's face; 
The accent of his tongue affecteth him. 
Do you not read some tokens of my son 
In tl.~ large composition of this man?" 

Bast.lTd (who is more. intercstcd in proving himself Richard's son): "Sir Robert could 
dlJ well; marry, to confess, 

Could he get me? Sir Robert could not do it; 
We know his handiwork. Therefore, good mother, 
To whom am I beholding for these limbs? 
Sir H.obert never holp to make this leg." 1 

• 

176(), Lord l\I.-I.l>:SFIELD, C. J., in the Douglas Peerage Case, 2 Hargr. Collect. Jurid. 402: 
"I have always considered likeness us an argument of a child's being the son of a parent; 
and the rather as the distinction between individuals in the human species is more dis
cernible than in other animals. A man may survey tcn thousand people before he sees 
two faces perfectly alikc; and in an army of an hundred thousand men e\'ery one may 
be known from another. If there should be a likeness of features, there may be a dis
criminancy of voice, a difference in the gesture, the smile, and various other thing!!; where
as a family-likeness generally runs through all thesc; for in everything there is a resem
blance, as of features, size, attitude, and action ... , If Sir John Stewart, thc most art
less of mankind, was actor in the enle\'ement of Mignon and Sanry's [the supposed parents'] 
children, he did in a few da~'s what the acutest genius could not accomplish for years. He 
found two children, the one the finished model of himself, and the other the exact picture 
in miniature of Lady Jane. It scems nature had implanted in the children what is not 
in the parents; for it appears in proof that in size, complexion, stature, attitude, color of 
the hair and eyes, nay and in every other thing, Mignon and his wife, and Sanry and his 
spouse, were 'toto erelo' different from and unlike to Sir .John Stewart and Lady Jane Doug
las. Among eleven black rabbits, the~e will scarce be found OIle to produce a white one." 

1859, FmVLgn, J., in Gilmanton v. Ham, 38 N. H. 108, 113: "The practice of bringing 
before the jury, on trials for bastardy, the child whose paternity is sought to be established, 
when living, has been almost univer~al ill this State, from the earliest recollection of the 
oldest practitioners. . ., If the child were referred to at all, its general appearance, its 

§ 166. I So also in Richard the Second, IV. 2; Henry the Fourth, part one, II, 5; Winter's 
Tale. II, 5. 
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complexion and features, might properly be commented upon; and we think, under the 
well-established physiological law that like begets like, ami that gelleralIy there is a striking 
resemblance, more or less strong and striking, between the parent and his child, it was a 
fair matter of argument before the jury, by the counsel on both sides, whether or not there 
had been anything in the complex;on, appearance, and features of the child which the wit
ness had produced and identified before them, tending to indicate its other parent." 

The English practice seems always to have admitted this evidence without 
question.2 In the United States the early practice was probably the samej 
but as the chief use of the evidence was found in filiation proceedings, to 
charge the defendant with the paternity of a bastard, the possible abuses of 
the evidence led to an unfortunate questioning of its validity under any cir
cumstances : 

1888, FOSTER, .J., in Clarlc v. Brad8treet, SO Me. 454, 456, 15 At\. 56: "While it may be 
a welI-known physiological fact that peculiarities of form, fcature, and personal traits are 
oftentimes transmitted from parent to child, yet it is eqllalIy trlle as n matter of ('ommon 
knowledge that during the first few weeks, or e\'en months, of a child's ex;steIlce, it has that 
peculiar immaturity of features which characterize it as an infant, and that it changes often 
. ~nd very much in looks and appearance during that period. Hcsemhlance can then be 
J;eadily imagined. . .. And in a trial in bastardy proceedings the mere fnct that a resem
blance is claimed would be too likely to lead captive the imnginntion of the jury, and they 
would fancy they could see points of resemblance between the chilt! and the putative father." 

Now it must be noted that this opinion (which is representative of others) 
does not dispute the validity of the inference from resemblance of features to 
paternity; its quarrel is with the difficulty of establishing the fact which is 
the foundation of the inference, namel~', the resemblance. The answers to 
this objection are se\'eral: (1) The fanciful acceptance of a resemblance
which is the danger feared is only likely where the child is so young as to 
have no decidedly marked featuresj and it is both proper and feasible to ob
viate this objection by excluding the evidence where the child is too young, 
either by leaving the matter to the trial Court's discretion, or by fixing a 

'England: 16 . Piercy's Case, 12 How. 
St. Tr. 1199 ("This James Piercy was a truck
maker in the Strand; ... one of his argu
ments to make you believe him a true descend
ant of the Piercys was that he was barn with 
a mole on his body, as other of the Piercys had 
been. like a half-moon; the crescent being the 
crest of the Piercys earls of Northumberland ") ; 
1743. Annesley v. Anglesea, 17 How. St. Tr. 
1139. 1318. 132-1; 17Q9. Douglas Peerage Case 
(quoted 8upra); 1797, Day v. Day, Trial. 3d 
cd., 327. quoted in Nicolas, Adulterine Bas
tardy, 140, and Hubb~ck, Succession. 3S! 
(Heath. J., received "evidence that the de
fendant bore a strong resemblance to his sup
posed father", and in summing up "admitted 
that resemblance was frequently fanciful. and 
therefore the jury should be well convinced 
that it did exist; but if they were so convinced, 
it was impossible to havc stronger c\'idence"; 
this latter part of the remark of Mr. J. Heath 

has sometimes been omitted, when the former 
part was quoted. by Courts opposed to the use 
of the evidence. e.g. in Jones v. Jones, infra; 
Heath. J.'s ruling is also given in the abridged 
report of the case in Craik's English Causes 
C~lllbres. 215, 223); 1837. Andrews v. Askey. 8 
C. & P. 7, 9 (used without objection); 1827, 
1836, Morris v. Davis, 3 C. & P. 214. 5 CI. & F. 
163 (legitimacy; .. the defendant's cOllnsel 
much relied... on the circumstance of 
personal resemblancc that was proved by 
sC\'eral v.;tnesses to exist" betwccn the plaintiff 
and thc mother's paramour; on appeal, 
similar cvidence was admitted on both sides 
withou t question). 

Canada: 1853, Doe v. Marr, 3 U. C. C. P. 
36, 51 (inheritance; to show the defendant a 
bastard. his resemblance to S. IMd '"lot to the 
husband M. was held admissibl ;" af .. auxiliary 
evidence "). 
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specific minimum age. (2) The physiological principle being perfectly well 
settled, it is poor policy to exclude invariably a piece of evidence that will 
usually be useful merely because it may occasionally be abused. (3) The 
Opinion rule cannot avail to exclude testimony to resemblance, becaw,e mat
ters of identity, similarity, and th~ like are well settled to be not obnoxious 
to that rule (post, § 1974). 

1916, ELLIS, J., in Florea v. State, 72 Fla. 302, 73 So. 23-1 (holding that the exhibition 
of a child not yet 3 months old, on an issue of paternity, was erroneous): "The sound rule 
is to admit the fact of similarity of specific traits, however presented, provided the child 
is in the opinion of the trial court old enough to possess settled features or other corporal 
indications. . .. [Thus] the objection to the evidence on account of its inherent weak
ness and unreliability would be largely, if not entirely, removed. In the first place, the 
trial Court would have passed upon thc question as to whether the child possessed features 
or other corporal indications of sufficient development to permit a comparison between 
them and those of the defendant. In the second place, the particular fcatures or other 
corporal traits claimed to be possessed by the child would be by the adoption of the rule 
brought specifically to the jurors' attention, and the comparison made with reference only 
to such features or corporal traits. It seems to us that to permit an issue of such grave 
consequences to be determined against a defendant in a bastardy proceeding upon the iInag
inary, fancied, or notional general resemblance between a child of a week old, or even a 
few months old, and the defendant in such proceedings, would be to place the defendant 
at a disadvantage which he could not possibly overcome." 

Some Courts in the United States now exclude this kind of evidence, partly 
through misunderstanding the precedents in its favor, partly for the reasons 
above quoted.3 Moreover, by a curious contrariety of views, in some in-

• The rulings iti t.he various jurisdictions 
are as follows: Federal: 1809. U. S. v. Collins, 
1 Cr. C. C. 592 (excluded. from witnesses); 
Alabama: 1875, Paulk v. State, 52 lila. 427, 
429 (lack of resemblance to the defendant, or 
resemblance to another man who had oppor
tunities of intercourse. IIdmisr.ible; but not re
semblance to the children of the other man. 
because they might have their features from 
their mother; 8emble. also that resemblance 
may not be shown by testimony); 1902. Kelly 
I). State. 133 Ala. 195. 32 So. 56 (bastardy; 
child about a year old, allowed to be shown to 
the jury); 1913, Watts I). State, 8 Ala. App. 
2M. 63 So. 18 (eeduction; exhibition of child. 
and testimony to its paternity allowed); 
1920. Tarver v. State. 17 Ala. App. 424. 85 
So. 855 (seduction; child exhibited to jury) ; 
Arkamas: 1910. Adams 11. State. 93 Ark. 
260. 124 S, W. 766 (seduction; resemblance 
of a child a few months old, testified to) ; 
California: 1889, Re Jessup. 81 Cal. 408, 417, 
Z1 Pac. 976 (inheritance; resemblance, as 
shown by photographs. allowed to be used to 
show paternity; inspection in Court declared 
much more valuable; semble. the opinion of 
witnesses. inadmissiblo); 1911, People I). 

Richardson. 161 Cal. 552. 120 Pac. 20 (child 
5! months old. allowed to be exhibited as 
evidence of paternity) ; 

Connecticut: 1905, Shailer 11. Bullock, 78 Conn. 
65, 61 Atl. 65 (bastardy; exhibition of the 
child here 10 months old allowed) ; 
Florida: 1916. Flores 11. State, 72 Fla. 302. 73 
So. 234 (bastardy; a child" within a few days 
of being 3 months old". held improperly ex
hibited. as too young; citing the above text 
with approval) ; 
Georoia: 1854. Wrightv. Hicks. 15 Ga. 160, 172 
(legitimacy; resemblance of the child to the 
alleged paramour, considered)·; 1904, McCal. 
man I). State, 121 Ga. 491. 49 S. E. 609 (tes
timony to resemblance excluded; following 
Hanawalt v. State. Wis.; Chandler, J .• diss.) ; 
Indiana: 1862. Risk I). State. 19 Ind. 152 (age 
unstated; propriety of evidence doubted. 
because of the uD'::ertainty of a mere infant's 
features, and because "it would involve the 
necessity of giving the alleged father in evi
dence"); 1870. Reitz v. State. 33 Ind. 187 
(same) ; 
Iowa: 1874. Stumm I). Hummel. 39 Ia. 478. 
480 (criminal con\"Ilrsation; resemblance 
assumed to be relevant); 1878. State I). 

Danforth, 48 Ia. 43. 47 (child three months 
old; resemblance excluded, there being no 
corroborating c\;dence) ; 1880. State I). Smith. 
54 Ia. 104, 6 N. W. 153 (child two years and 
one month old; resemblance allowed to he 
considered as a general principle. the child 
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stances, the evidentiary fact of resemblance is excluded only when offered 
through testimony of those who have seen the child; in other instances, only 
when offered by the presentation of the child in court. The partial exclu
sion of the former mode of evidence is based chiefly on the Opinion rule -
the fallacy of which, in this application, needs no further exposition; and 
partly also on the ease with which a resemblance can be affirmed in general 
terms, but the simple correction for this danger is to require detailed state
ments of specific traits, for the force of the inference rests on these and not 
on a general resemblance. The partial exclusion of the other mode of evi
dence presentation of the child in court rests on no good reason what-

being of sufficient nge); 1900. State v. Han·ey. 
112 Ia. 416.84 N. W. 535 (exhibition of child 
under two yenrs, held improper); 1911, State 
v. Nathoo, 152 la. GG5, 133 N. W. 129 (rape; 
the ehild's resemblance to the Hindoo de. 
fendant; not decided) ; 
Kansas: 1895, Shorten to. Judd, 5G Kan. 43, 
42 Pac. 337 (admitted) ; 
Maine: 1839, Keniston r. Rowe, 16 Me. 38 
(" it was not the color or any peculinrity of 
conformation or form of features as mntters of 
fact that were proposed to be proyed; it was 
to prove a resemblance, which is matter of 
opinion", and therefore inadmissible); 1888, 
Clark 11. Bradstreet, SO Me. 454 (a child si:!: 
weeks old; resemblance, whether by exhibition 
or by testimony held irrele\'ant, apparently 
irrespective of the child's age) ; 
J.faryland: 1876, Jones r. Jones, 45 Md. 144, 
151 (inheritance; "When the parties are before 
the jury, and the latter can make the compari. 
son for themseh'es, whatever resemblance is 
discovl''!"ed may be a circumstance, in connec
tion with others, to be considered"; but re
semblance being "notionnl" and "fanciful", 
it cannot be shown by testimony) ; 
Maasachtt8ctta: 1862, Eddy v. Gray, 4 All. 435, 
438 (excluded; here offered b)' witnesses, and 
declared obnoxious to the Opinion rule); 1876, 
Finnegan v. Dugan, 14 All. 197 (admitted as 
relevant; here the child was shown to the 
jury; no authorities cited); 1869, Young 1'. 

Makepeace, 103 Mass. 50, 54 (child shown to 
the jury; but testimony to the dissimilarity 
between the child and a third person. not pres· 
ent.. but alleged by the defendant to be the 
real father, excluded; rensons confused and 
eltact rule left obscure; Finnegan v. Dugan not 
cited); 1894. Farrell t·. Weitz, 160 Mass. 288. 
35.N. E. 783 (likeness not allowed to be shown 
by photograph of third person alleged as the 
father by defendant; semble, comparison by 
acttlal presence allowable) ; 
Michigan: 1884, People 11. White, 53 Mich. 
537 (resemblance of a young infant; "we do 
not well see how the jury could be prevented 
frOla noticing the child, which was properly 
enough in court "); 1896, People D. Wing, 115 
Mich. 690, 74 N. W. 179 (bastardy; People 
w. White followed) ; 

Now Hampshire: 1859, Gilmanton v. Ham, 38 
N. H. 108, 113 (resemblance allowed to be 
con~idered; here by exhibition); 1900, State 
r. SllidcIl, iO N. H. 174, 46 Atl. 1083 (re
semblance on exhibition to jury, allowed to be 
considered); 1905, State v. Danforth, 73 N. H. 
215, GO At!. 839 (rape; rule of the foregoing 
cases confined; here the child was exhibited and 
its peculiarities pointed out; the rule as stated 
above in the text" appears reasonable ") ; 
New Jersey: 1888, Gaunt r. State, 50 ~. J. L. 
490,495. 14 Atl. 000 (fornication; resemblance 
admissible, without any apparent limitations; 
"the illusory nature of such resemblances 
rather imposing a duty on the Court in con
junction with the admission of the proof, than 
militating against the rele"uncy of the in
quiry"; resemblance to he a\'ailable either . 
by inspection or through ~itnesses) ; 
North Carolina: 1872, State r. Woodruff, 67 
N. C. 89, ~emble (admi~sible); 1878, State v. 
Britt, i8 N. C. 439,442 (resemblance to a third 
person, the alleged father, admitted); 1888, 
State D. Horton, 100 N. C. 443, 6 S. E. 238 
(State t'. Woodruff followed) ; 
Ohio: Crow v. Jordan, 49 Oh. St. 655, 32 N. E. 
750 (child allowed to be exhibited) ; 
Oregon: 1908. Anderson v. Aupperle, 51 Or. 
556, 95 Pac. 330 (seduction; infant of less than 
3 months, exhibited; State D. Danforth, N. H., 
followed); 1913, State v. Russell. 64 Or. 247, 
129 Pac. 1051 (incest; child of 14 months 
allowed to be elthibited) ; 
Tennessee: 1846, Cannon 11. Cannon, 7 Humph. 
410, 411 (distribution of estate; resemblance 
used to evidence illegitimacy) ; 
Texa.: 1892, Higginbotham t'. State, Tex. 
Cr. ,20 S. W. 360 (admitted); 1899, Hilton 
v. State, 41 Tex. Cr. 190, 53 S. W. 113 (adul
tery; resemblance of child seven months old, 
excluded) ; 
Utah: 1901, State v. Neel, 23 Utah 541, 65 
Pac. 494 (illicit intercourse; child not allowed 
to be exhibited, following Hanawalt v. State 
infra) ; 
Wiuomin: 1895, Hanawalt r. State. 64 Wis. 
84, 24 N. W. 489 (excluded, where the child 
was less than a year old; but perhaps Iod
missible for an adult; the jury'! inspection 
disapproved) . 
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§l66 ORGANIC TRACES, AS EVIDENCE [CHAP. VIII 

ever, and is further considered under the principle involved (post, § 1160). 
The sound rule is to admit the fact of similarity of specific traits, however 
presentcd, provided the child is in the opinion of the trial Court old enough 
to possess settled features or other corporal indications. 

I t is to be noted that the evidence is relevant not merely in bastardy pro
ceedings, but also in trying the Zt:J:;i, 'lacy of a child born during marriage, 
whenever the presumption of legitimlt(;y allows the issue to be raised (post, 
§ 2527), as well as occasionally in other proceedings. 

§ 167. Corporal Traits, to show Race or Nationality. A physiological 
principle, similar to the preceding one, but attended usually with more clearly 
marked results, tells us that the progeny of persons of one race receive from 
the progenitors certain corporal traits very difi'erent from the traits trans
mitted from a progenitor of another race. The presence of these peculiar 
traits of the race is therefore evidential to show a progenitor of the race 
bearing those traits. The admissibility of this evidence has never been 
doubted by Courts; though its use, since the abolition of slavery in this coun
try, is now very rare, because the issues in which it is relevant can only be 
uncommon.1 There seems no reason wh\' similar evidence should not occa-• 
sionally be usable to show foreign birth or origin from a foreign nation, even 
though from a people of the same race.2 

§ 168. Birthmarks, to show Events during Pregnancy; Venereal Disease, to 
show Adultery; Pregnancy, to show Intercourse. There remain some other 

§ 167. 1 CANADA: B. C. Rev. St. 1911. C. Rev. St. 1919, § 3513 (illegal mixed mar-
78. § 23 (the Court (lr jury" may infer as a fact riage; jury" may determine the proportion of 
the nationality or race of the person in ques- negro blood in any party to such marriage 
tion from the appearance oC such person"); from the appearance of such person"); New 
U. S. Federal: 1904, U. S. v. Hung Chang, Jer8CY: 1826. Fox v. Lambson. 8 N. J. L. 275. 
134 Fed. 19. 23 (Chinese descent. evidenced by 277 (black color raises a presumption oC sla-
appearance); Arkansas: 1861. Daniel v. very}; North Carolina: 1897. Warlick v. 
Guy, 23 Ark. 50.51 (Coot-formation, admitted White. 76 N. C. 175. 178 (color of a child. to 
as evidential oC negro race); Georoia: 1856, show black blood. and thereCore illegitimacy. 
Bryan v. Walton, 20 Ga. 480. 508 (com- admitted); South Carolina: 1846. White v. 
plexion. etc .• of alleged slaves. considered to Collector. 3 Rich. 138. 140 (eolor admissible 
prove ancestry); Illinois: 1916. People v. to evidence race); Virginia: 1806. Hudgins v. 
Kingcannon. 276 fl\. 251. 114 N. E. 508 (rape Wrights. 1 Hen. & M. 134. 137 (long. straight. 
under age, followed by birth oC a child; poly- black hair. and copper complexion. for Indians. 
dactyIisln of the child ilnd oC the deCendant. and liat Ilose. woolly hair, and color of com-
with evidence that such a Ceature is heritable. pleltion. for negroes. admissible to show 
held admissible to evidence paternity) ; ancestry); 1811. Hook v. Pagee, 2 Munf. 379. 
Indiana: 1864. Nave's Adm'r v. Williams, 22 383 (complexion of an alleged slave. admitted 
Ind. 370 (color and Ceatures. to show race. to show ancestry); 1827. Gregory v. Baugh. 
admitted); Kentucky: 1835. Gentry v. McGin- 4 Rand. 611. 613 (complexion. etc .• assumed 
nis. 3 Dana Ky. 382. 388 (white color of an proper to determine Indian ancestry). 
alleged slave. received to show white ancestry; The SlIme principle should apply to the 
.. a black or mulatto complexion is prima resemblance of an animal. as evidence of its 
facie evidence" oC slavery. black ancestors pedigree: 1904. Briody v. Shirley. 18 S. D. 608. 
being necessarily slaves. and "one apparently 101 N. W. 886. 8emble (Qualities of a horse. 
a white person or an Indian ". is prima facie admitted on the question of its siring by a 
free); 1839. Chancellor v. Milly. 9 Ky. 24 Hambletonian). 
(appearance of an alleged slave. received to : 1856, Dennis v. Brewster. 7 Gray 351. 
infer ancestry); Maine: 1888. Clark v. Brad- 353 (Coreign birth; arrival as a child on 11 ship. 
street. 80 Me. 454. 457 (complexion. etc.. foreign appearance, speech. and gestures. dark 
admissible in determining race); Missouri: complexion. etc., held Bufficient). 
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§§ 148-17iJ CORPORAL TRAITS § 168 

common instances of this form of inference: (1) That a shock received by 
the mother during pregnancy may leave a mark upon the child has long been 
a popular belief. Should it ever receive scientific sanction in any defined 
terms, the child's corporal mark after birth may be taken as evidential of 
the act which produced it.! 

(2) That the existence of venereal dUlease in a husband is some evidence 
of an act of adultery on his part has always been conceded; 2 it is merely a 
question of the strength of the explanatory circumstances. 

(3) So, too, in prosecutions for rape, rape under age, and seduction, the 
pregnancy is admissible as evidence at least of the intercourse,. the accused's 
identity being provable by other evidence.3 

§ 168. 1 Anon .• cited by In'ing Browne. b. 743. 114 N. W. 531 (rape under age; birth 
Green Bag. 1892. V. 555 (Mercer Co .• Pa.; the of child. held to be not corroborative of 
complainant charged an assault upon her t.wo woman's testimony; following State v. Coff
we<lks before by the defendant in a lonely man. 112 la. 8. but ignoring the Ilbo\'e two 
house; the defendant was held for trial. but cases); 1909. State 11. Hunt. 144 Ia. 257. 122 
three weeks befoTe it occurred. the complainant N. W.' 902 (seduction; birth of a child held 
was delivered of a child. and on the child's "corroborative of the prosecutrix as to the 
throat "nd wrist appeared marks of a thumb. corpus delicti ". though not as connecting the 
etc .• such as the complainant had alleged). defendant; Dolan and Nugent cases not 

: 1794. Popkin 11. Popkin. 1 Hagg. Eccl. cited); 1911. State 11. Nathoo. 152 la. 665. 133 
765. 767 ("Whether thia disease is [sufficient) N. W. 129 (carnal knowledge of an insensible 
e~idence of adultery may depend upon circum- female; the fact of a birth was held admissible 
stances ") ; 1916. Sheffield v. Beck"ith. 90 a.~ corroborative. if intercourse was othef\\ise 
Conn. 93. 96 Atl. 316 (alienation of wife's proved); Kallsa8: 1904. State v. Walke. 69 
affeci;"ns; like Johnson I). Johnson. N. Y.); Kan. 183. 76 Pac. 468 (statutory rape); 1905. 
1922. Riley v. State. Ga. • III S. E. 729 State v. Miller. 71 Kan. 200. 80 Pac. 51 (same); 
(rape under age; venereal diseuse in the d(>.- 1906. State v. Gereke. 74 Kan. 196. 86 Pac. 
fendant and then in the victim. admitted to 160. semble (rape under age; birth of a child. 
evidence the act); 18.35. Johnson v. Johnson. admitted); Michigan: 1905. People 11. Stisson. 
14 Wend. N. Y. 637. 639. 641 (venereal disease HO Mich. 216. 103 N. W. 542 (incest); !+fu
contracted by a husband during the "ife's souri: 1906. State v. Palm berg, 199 Mo. 233. 
absence is evidence of his adultery); 1912, 97 S. 'V. 566 (rape under age; birth of child. 
U. S. v. Tan Teng. 23 P. I. 145. 153 (gonorrhea admitted); Nebraska: 1904. Woodruff v. 
in the victim of a rape). State. 72 Nebr. 815. 101 N. W. 1114 (rape 

I Accord: California: 1904. People v. under age); South Dakota: 1912. State v. 
Tibbs. 143 Cal. 100. 76 Pac. 904 (seduction Holter. 30 S. D. 353. 138 N. W. 953 (seduction; 
under promise of marriage; birth of a child as plaintiff's pregnancy admitted); TezaJl: 1920. 
shown by its presence in court. admitted); Klepper v. State. 87 Telt. Cr. 597. 223 S. W. 
1909. People v. Soto. 11 Cal. App. 431. 10.5 468 (seduction); Utah: 1906. State v. Thomp-
Pac. 420 (pregnancy admissible to prove the son. 31 Utah 228. 87 Pac. 709 (adultery with a 
act charged; but not. as here. the bIrth of a single woman; her pregnancy admitted as 
child from a prior act of intercourse used corroborating her. but not as connecting the 
evidentially); Colorado: 1919. Laycock v. defendant); Washington: 1903. State v. 
People. 66 Colo. 441. 182 Pac. 880 (rape under Fetterly. 33 Wash. 599. 74 Pac. 810 (rape under 
age; pregnancy. admitted, in connection with age; Fullerton. C. J.: .. It conclusively proves 
other acts); Columbia (Dist.): 1912. Kidwell her testimony to the effect that the crime 
II. U. S .• 38 D. C. App. 566 (rape under age) ; charged was committed. and the truth of that 
1920. Terr. v. Fong Yee. 25 Haw. 309 (seduc- lends credence to her testimony to the effect 
tion); Idaho: 1911. State v. Henderson. 19 that the person she names is the guilty party"; 
Ida. 524. 114 Pac. 30 (rape under age; birth of said of the birth or miscarriage of a child); 
a . child. admitted); 101.0(1.: 1906. State v. 1905. State D. Nelson, 39 Wash. 221. 81 PaC). 
Dolan. 132 Ia. 196. 109 N. W. 609 (seduction; 721 (adultery; birth of child twenty months 
an obscure ruling. which finds fault with the after husband's absence. admitted); and some 
trial court for not clearly instructing the jury; cases cited post. § 398; 1909. State v. McCool. 
birth is said to be admissible as evidence of a 53 Wash. 486. 102 Pac. 422 (rape under age; 
seduction. but not of the defendant's being admitted. but held not sufficient corroboration 
the seducer); 1907. State v. Nugent. 134 Ia. under the rule of § 2062. post). 
237. III N. W. 927 (seduction; birth of a Contra: 1906. Kevern v. People. 224 Ill. 
child. admitted); 1908. State v. Blackburn. 136 170. 79 N. E. 57-1. semble (rape); 1918. Jordan 
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§ 168 ORGA..~IC TRACES, AS EVIDENCE [CHAP. VIII 

(4) So, also, a result of any dise(UJe, subsequent to a time in issue, may evi
dence its prior existence.4 

c. ME!I."TAL TRACES 

§ 1 i2. General Principle. The struggle of a victim f~r his life, and the 
act of taking his life, may leave upon the perpetrator indelible traces of blood, 
wounds, or rent clothing, which point back to the deed as done by him; these 
traces come from a mechanical contact with the body, weapons, and other 
things im'olved in the deed, and they remain upon him or are divested from 
him by a mechanical process. But a deed may also leave traces upon the 
doer through other than a mechanical process, i.e. through :1 mental or moral, 
i.e. psyellOlogieal process. These traces may be as significant in their way as 
the others, perhaps more so; and they may be equally relevant eviden
tially to show their bearer to be the doer of the act. These traces, like those 
of the other sorts, may be employed either affirmatively or negatively. The 
presence of such a trace may be used as indicating the doing of the act by 
the person bearing it; and the absence of the trace may be used as indicating 
the not doing it by the person not bearing the trace. The traces of this 
mental or psychological sort will be some form of a mental condition, mem
ory, belief, consciousness, knowledge, or whatever other name may be more 
usual and appropriate. 

How to evidence this mental condition by conduct or the like is a 
different question. There is here evolvE:d simply the question, When is 
memory, consciousness, and the like, relevant to show the doing of a past 
act? The evidencing of this mental condition raises different and more 
complicated questions as to the significance of conduct; hence a considera
tion of the state of the law upon the various uses of the present sort 
of evidence can best be made in connection with the rules of cond.uct-evidence. 
Those rules in their details are elsewhere examined (post, §§ 265-293). It is 
enough here to summarize the chief types of inference of the present sort, 
and thus to exhibit the place of this inference in the general doctrine of Rele
vancy. 

§ 173. Consciousness of GuUt. The commission of a crime leaves usually 
• 

upon the consciousness a moral impression which is characteristic. The 
innocent man is .without it; the guilty man usuaily has it. Its evidential 
value has never been doubted. The inference from consciousness of guilt to 
" guilty" is always available in evidence. It is a most powerful one, because 
the only other hypothesis conceivable is the rare one that the person's con
sciousness is caused by a delusion, and not ily the actual doing of the act. 
The difficulty in connection with this evidence is, not its own relevancy to 

1'. Com .. 180 Ky. 379. 202 S. W. 896 (seduction) ; 
1906. People 1). Brown. 142 Mich. 622. 106 
N. W. 149 (rape under age in June. 1904. the 
statutory age being reached aD July 15. 1904; 

pregnancy in March and May. 1905. excluded; 
8 queer decision. the present question not be
ing distinguished from others involved). 

• Cases cited pOBI. § 225. n. 1. 
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§§ 143-177) IN GENERAL § 173 

, 

show the doing of the act that is unh'ersally conceded but the mode 
of proving this consciousness of guilt in its turn by other evidence. There 
are two processes or inferences involved, ' from conduct to consciousness 
of guilt, and then from consciousness of guilt to the guilt~· deed. The latter, 
belonging here, gives rise to no disputed questions of evidence. The former 
gives rise to many questions, due to th2 variety of conduct offerable in evi
dence. These questions are dealt with (post, §§ 2i3-291), in discussing 
evidence of consciousness or knowledge in general. It is worth while here 
to note this double step of inference involYCd; for it exhibits the 'true 
significance of the evidential use of conduct as indicating consciousness 
of guilt. , 

§ 174. ConsciQusness of Innocence. J llst as the lack of mechanical or 
corporal traces may be used negatively (ante, § 1~8) to show the non-doing 
of an act, so the lack of guilty consciousness may be useful to show innocence 
of a crime. This lack of guilty consciousness in other words, this con
sciousness of innocence seems not to have been doubted bv Courts as • 
having in itself evidential value. But. assuming it to be relevant, a diffi-
culty arises in the proof of it as a proposition, the difficulty that the con
duct offered to evidence it is so likely to be icigned and artifiCial. The dis
puted question, then, whether the conduct of an accused person is admissible 
in his favor, involves a doubt, not as to the evidential value of consciousness 
of innocence as indicating non-doing, hut as to the evidential value of con
duct as showing consciousness of innocence, ' a. problem elsewhere ex
amined (post, § 293). 

§ 175. Belief or Recollection of Personal Doings, as Evidence of Identity. 
All personal deeds are likely to leave some sort of a mark in the recollection 
or belief. The presence of that mark is some indication of the doing of the 
act recollected, and the absence of the mark is some evidence of the non
'doing of the act. 'Vhere a person's identity is in issue, his recollertion or 
non-recollection of experiences known to have occurred to the person with 
whom he is to be identified may often serve as useful evidence. For the 
reasons already stated, the rulings on this subject can best be examined 
elsewhere (post, § 2(0). 

§ 176. Same: Legitimacy, as evidenced by Parent's Conduct; Marriage, by 
" Habit"; Testamentary l:xecution, by the Deceased's Belief. Among the 
most notable facts of life which are certain to leave marked traces on those 
into whose experience they enter are the facts of marriage, of the birth of 
children, and of the execution of a testament. Long tradition bas recog
nized this, and has in these cases sanctioned the inference from subsequent 
belief or recollection to the prior act or experience. But the real difficulty 
lies in the inference from conduct to that belief, and, for the reason already , 
noted, the details of the law can best be examined in another place, the 
inference to Legitimacy, under § 269. to :Marriage, under § 268, and to Testa
mentary Execution, under § 271. 
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§ 177 ORGANIC TRACES, AS EVIDENCE [CRAP. VIII 

§ 177. Conduct of Animals, as evidencing a Human Act; Tracking by 
Bloodhounds. If the instinct or habit of animals can in a given case be sup
posed to be sensitive to the dealings of men with them, it would seem that 
the conduct of an animal may be trusted evidentially as indicating the human 
act which would naturally have caused the animal's conduct. l Such indi-

• 

cations may be of two kinds: 
(l) The behavior of the animal may be a trick or othe~ action expres:~ly 

taught or implicitly acquired during his past association with a particular 
person; the possession of such a trick by a given animal will therefore serve 
to identify him as having been in that person's possession. This evidential 
use is well established in judicial practice, though it has seldom been brought 
before courts of appeal.2 

(2) The behavior of the animal may be the result of an -impression made 
on some pecllliarl!! strong sell,se by a casual outward event or human act, in
capable of being perceived by the human senses. The behavior of a horse 
in the vicinity of a concealed beast of prey is an instance of this. The cus
tom, in certain of our communities, of tracking fugitit'cs by blood/zounds, rests 
on a similar trait of those animals. It is eonccded by most Courts that the 
fact that a well-trained and well-tested bloodhound of good breed, after smell
ing a shoe or other article belonging to the doer of a crime, has tracked defi
nitely to the accused, is admissible to show that the accused was the doer 
of the criminal act.3 

§ 177. 1 For animal's conduct as evidenc- Orange, N. J.: the larceny of a cllrrier pigeon 
ing the character or disposition of the animal, hy B. from E. was charged; the defpndant 
see post, § 201. claiming to be owner, the pigeon was released, 

2 Circa 1530, More's" Life of Sir Thomas and alighted later in E.'s barn): 1907. State 
More". quoted in Campbell's "Lives of the t" Hunter. 14:3 N. C. 607, 56 S. E. 547 (Chief 
Chancellors". II, 37 (story of the beggar- Justice Clark reminds us of "the classical 
woman's little dog, who WIIS bought from a incident of Ulysses, on his return from his 
thief by the Chancellor's wife: the Chancellor memorable wanderings, being recognized by 
allowed ht!r to prove property by the dog's his dog Argos (who died from joy), when his 
recognition of her); 11>00, Anon" in Twiss' family and his followers knew him not", and 
Life of Lord Eldon, 1,354 (quoted P08t, § 1154) : •. the more modern incident. of Aubry's dog of 
1888, State v. Ward. 61 Vt. 185, 17 Atl. 483 l\-Iontargi9, who procured the confession of his 
(where a complicated set of turnings on dif- mn..~ter's murderer by his recognition of him "). 
ferent roads must have been followed by the Compare the following: 1905. Miller 11. 

incendiary, evidence was admitted that the de- Terr .. 9 Ariz. 12:3, SO Pac. 321 (larceny of a 
fendant's hor~e shortly after took the same turn- colt: tC'stimony from stockmen who had 
ing without guidance); 1894. Chicago Herald, ob~eT\'N1 the animal's conduct that "the colt 
May 31 (a German saloonkeeper in Chicago belonged to a certain mare which it had been 
lost his parrot; in the possession of an Ameri- following", admitted). 
can saloonkeeper a similar parrot was found; Compare the unsound ruling in State v. 
the ownership of this parrot was claimed by Landr.\", 29 Mont. 218, 74 Pac. 418 (1903), 
both parties, each affirming that he had pos- cited post, § 1163, D. 6. 
sessed and trained the parrot for a long time, 3 Alabama: 189(. Simpson v. State, III 
and that the parrot would show the effect of Ala. 6, 20 So. 572, semble (that blood-
this trl1ining in his language; at the trial be- hounds had tracketJ the defendant from 
fore Justice of the Peace Eberhardt, the parrot the place of the crime, admitted, the 
would not speak; he was therefore committed dog's habit t1ling never to leave a human 
temporarily to the custody of a police-captain; track once scented); 1892, Hodge v. State, 
"Captain Rarcel will keep the bird in custody, 98 Ala. 10, 11, 13 So. 385 (murder; that 
and will keep his ears strained to catch either a trained dog had followed"the trail to the 
. Set 'em up again', or • Unser bier ist gut' "); defimdant's house, admitted, on the facts): 
1900. Boston Tranccript, Dec. I:! (in Elltit 1905, Little v. State, 145 Ala. 662, 39 So. 67·i 
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§§ 148-177] TRACKING BY BLOODHOUNDS § 177 
• 

I 

Nevertheless, in actual usage, this evidence is a.pt to be highly misleading, 
to the danger of innocent men. Amidst the popular excitement attendant 
upon a murder and the chase of the suspcct, all the facts upon which the 
trustworthiness of the inference rests are apt to be distorted in the testimony. 
Moreover, the very limited nature of the inference possible is apt to be over
estimated, a consequence dangerous when the jurors are moved by local 

(the animal must be shown to have been 
trained to track human beings and to be able 
to do so accurately); 1900. Richardson v. 
State. 145 Ala. 46. 41 So. 82 (tracing by hound3; 
admitted); 1906. Hargrove ~. State. 147 Ala. 
97.41 So. 972 (burglary; trailing of accused by 
bloodhounds. shown to be traiued to the pur
pose. admitted); 1909. McDonald v. State. 
165 Ala. 85. 51 So. 629 (admitted; here the 
uncertainty of the evidence was exhibited by 
the dogs' trailing of two different persons); 
Arka1l8118: 1916. Padgett v. State. 125Ark. 471. 
ISS S. W. 1158 (assault; bloodhound e\-idt'nce 
admitted); 1921. Wcst to. State. 150 Ark. 555. 234 
S. W. 997 (rape; tracing by trained dog. ad
mitted); Florida: 1903. Davis t'. State. 46 Fla. 
137.35 So. 76 (burglary; trailing by dogs is ad
misb;ble. on certain conditions indicating" that 
reliance may reasonably he placed upon the 
accuracy of the trailing"); 190-1, Davis ~, 
State. 47 Fla. 26. 36 So. 170 (former opinion 
applied); Georoia: 1915. Fite t'. State. 16 Ga. 
App. 22. 84 S. E. 4S5 (bloodhound trailing, 
held admissible. under strict conditiond 
specified); l!H5. Aiken v. State, 1 G Ga. App. 
848. 86 S. E. 1076 (burglary; as to blood
hound e\-idence, .. we adopt the rule laid down 
in Pedigo's Case ", I(y., in/ra); Illinois: Hl14. 
People v. Pfanschmidt. 262 III. 411. 104 N. E. 
80-1 (murder and arson. trailing by a blood
hound. by means of a horse-and-bugJl;~' scent, 
to the accused's camp. held not admissibl(!. 
partiy because the conditions here were too 
full of obstacles to make the trailing trust
worthy, and also on the ground that .. tlw 
trailing of either a man or an animal by a 
bloodhound should ne\'er be admitted in any 
case"); Indiana: 1910. Stout v. State. 17·1 . 
Ind. :395. 92 N. E. WI (trailing of another 
person than the accused; the present question 
not deddcd); 1917. Ruse v. State. 186 Ind. 
237. 115 N. E. 778 (crime 1in~)ler:ified: the 
trailing by bloodhounds was held inadmis5ible; 
Sairy. C. J., and Myers .. r.. diss.); Iowa: 1904. 
McClurg 11. Brenton. 12:3 Ia.368. 98 N. W. SSt 
(where the defendant had trespassed on the 
plaintiff's premises, looking for stolen fowls. 
and led t.y bloodhounds. the Court disparaJl;ed 
such methods); Kansas: 1911. State v. Adams, 
85 Kan. 435, 116 Pac. 60S (murder; tracking 
of accused by bloodhounds, held allowable. on 
a showing that the dogs are qualified by breed 
and training. and that" the person testifying 
is reliablt'''); 1914. State v. l\foone~', 9:3 Kan. 
35~. 144 Pac. 228 (State v. Adams. followed) ; 
1917, State ~. Sweet, 101 Kan. 746, 168 PM . 

1112 (murder; .. bloodhound e\-idence" ad
mitted pursuant to the limitations of State 
v. Adams and State t·. Moone~', BUpra); 
Kentucky: 1898. Pedigo v. Com .• 103 Ky. 41, 
44 S. W. 143 (admitted; DuRelle, J.: .. It is 
difficult to lay down a general rule as to the 
introduction of testimony of this kind ... _ 
We think it may be safely laid down that, in 
order to make such testimony competent. C\·t'n 
when it is shown that the dog is of pure blood. 
and of a stoek characterized by acuteness of 
scent and powt'r of discrimination. it must also 
be established that the dog in question is pos
sessed of these qualities. and has bet'n trained 
or test.ed in their exercise in the tracking of hu· 
man beings. and that these facts must appear 
from the testimony of some person who has 
personal knowledge thereof. Wt' think it 
must also appear that the dog so trnined and 
tested was laid on the trail, whether visible or 
not. concerning which testimony has been 
admitted. at a point wht're tht' circumstances 
tend ch~'uly to Bhow that the guilty party had 
been, or ur,on a track which such circumstances 
indi['ated to !la,-e h('en made by him"; Guffy, 
J., dis~., in an able opinion); 190-1. Allen v. 
Com.. Ky. . 82 S. W. 589 (rult' of Pedigo 
". Com. appliNI to exclude such evidence where 
the dog's qualities were not 5ufficiclltly shown) ; 
190.5. Denham r. Com .. 119 J\:y. 50-:. 84 S. W. 
53S (Pedigo v. Com. followed); lvO!). Sprouse 
t·. Com .• 1:,2 Ky. 209, l1t.i S. W. 3-14 (trailing by 
hounds from a burned house to deft'ndant's 
hou5e; excluded. pnrtiy because the skill of 
the houndd was not sufficiently shown. nnd 
partiy hecause due precautions for accuracy 
were not taken); HlI 6. Blair v. Com.. 1 il 
Ky. 319, 188 S. W. 390 (Pedigo v. Com. rule 
npplied, here exduding the eyid('tlce); 1922. 
IHeyers v. Com.. Ky. . 2·10 S. W. il 
(arson; applying the rule of Pedigo v. Com., 
81lpra. but announcing thnt hloodhound evi
dence alone .. would be insufficient to con
"iet ". i.e. to identif~' the aecused; it seems odd 
thnt any ['ourt could delibt'Tate one moment 
O\-er su('h a preposterous as~ertion as the con
trary); Louim'ana: 1919. State t·. King. 144 
La. 430. 80 So. 615 (murder. bloodhound e\-i
dence admitted. on conditions showing reliabil
ity oi the animal); Minnesota: 1921, Crosby 
v_ Moriarty. 148 Minn. 201, 181 N. W. 199 
(action for arson; conduct of hloodhounds in 
tracing the pel'petrator. excluded on the 
Iacts); MiN.jollr;: 1912. State t'. Ha;;co. 239 
Mo. 535. 1·1-1 S. W. 449 (murder; trailing by 
hloodhounds. al1cn\'ed on the testimony to 
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§ 177 ORGANIC TRACES, AS EVIDENCE [CRAP. VIII 

prejudice.4 Hence Courts do well to insist on the strictest fulfilment of the 
above conditions of admissibility; and additional requirements are sometimes 
made. The hesitation shown in some Courts to the use of this evidence is 
due to the risks of its misuse by the jury; for in some regions of our country 
the mysteriously accuratc operation of the dogs' senses has given rise to a 
superstitious faith in the dogs' inerrant inspiration, and this gross popular 
creed might in a jury mislead them into giving excessive credit to the evi
dence of the dogs' itinerary. 

their habits and skill); X ebrll3ka: l!J03. Brott 
v. State. 70 Nebr. 395. 97 N. W. 59::1 (behavior 
of bloodhounds in trailing the defendant. held 
inadmissible on the facts; Sul!h·an. C. J.: 
"That the bloodhound is frequently wrong 
is a fact well attested by experience. • .. It 
is unsafe c\·idence. and both reason and in
stinct condemn it"); North Carolina: 1901. 
State v. Moore. 129 N. C. 494. 39 S. E. 626 
(tbat a bloodhound trailed and pointed out the 
defendants. charged with larceny of mcat and 
otber thing;. wua held inadmissible on the 
facts. without denying that it might be a 
"circumstance to be considered in connecting 
a person with an act "); 1907. State v. Hunter. 
143 N. C. 607. 56 S E ;;·17 (arson; trailing b:1 
a trained bloodhound. admitted); HlOS. Stat:! 
v. Freeman. 14fi N. C. 615. flO S. E. %6 (bur
glary; a dog's trailing of the defendant. by 
sboe-scent. admitted); lf1l9. State t. Year
wood. IiI; N. C. 813. 101 S. E. 513 (arson: 
trail by bloodhounds. admitted. after proof of 
their training and reputation); 1921. State 
v. Robinson. 181 N. C. 516. lOtI S. E. 15;; 
(assault; conduct of bloodhounds. adrnitte(1 
on the facts); Ohio: 1907. State v. Dickerson. 

77 Oh. 34. 82 N. E. 969 (trailing of a murderer 
by a bloodhound held admissible. pro\'ided 
that the particular dog was trained in tracking 
human beings and had in experience been 
found reliable. thi~ reliability being testified 
to from personal knowledge, and that the dog 
had b(!en laid on the trail at a point or track 
clearly indicated lid the guilty party's; the 
pedigree. etc .• of the dog to be admissible in 
corroboration): South Carolina: 1916. Slate 
v. Brown. lOa s. C. 437. 88 S. E. 21 (arson; 
bloodhound e\'idence sanctioned. because Crim. 
Code § 9-15 authorizes the usc of dogs for 
tracking lawhreakers; here held in:vlmissible 
because the dogs were not set on the track 
within the period of efficiency); Texa.s: 1904. 
Parker v. State. ·16 Tex. Cr. ,161. 80 S. W. 1008 
(bloodhoulld's trackinlt of d~felldant admitted; 
rule of Pedigo v. Com .• Ky .. approved). 

, The limitations arc well stated by :'ofr. E. 
Austin Freeman. in one of the detective 
storie$ in his volume entitled "The Singing 
Done" (London. 191·1). This story. entitled 
"A Case of Prerneditation ". is quoted in part 
in the lIIinois Law Review, IX. 192. 

• 
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TITLE I (continued): CIRCUMSTANTIAL EVIDENCE 

SUB-TITLE II: EVIDENCE TO PROVE A HUMAN QUALITY OR 
CONDITION 

CHAPTER IX. 

§ 190. Nature of Evidence to prove Hllman Quality or Condition. 

TOPIC I: EVIDENCE' TO PROVE CHARACTER OR DISPOSITION 

§ 191. Kinds of Evidence. 

1. Conduct to show Character of a De
fendant in a. Criminal Case. 

§ 192. Nature of the Inference; an 
Act is not evidential of another Act. 

§ 193. Particular Bad Acts to show De
fendant's Character, (1) Relcvancv. 

§ 194. Same: (2) Reasons of Policy. 
§ 194a. Same: Exceptions, under Eng

lish Criminal Evidence Act of 1898. 
§ 195. Particular Good Acts to show 

Defendant's Character. 
§ 196. Particular Misconduct of thc 

Defendant, (1) to Impeach his Credit as 
Witness, or (2) to Increase his Sentence by 
reason of Prior Conviction; Juvenile Delin
quents. 

§ 197. Rumors of Misconduct, as testing 
a Witness supf.orting Character. 

2. Conduct to show Character of other 
Persons evidentially used. 

§ 198. Character of Deceased, in Homi
cide, from Particular Acts of Violence. 

§ 199. Negligcnce of Party in Civil 
Cases, from Particular Negligent Ads. 

§ 199a. Character of Third Persons, 
from Particular Acts. 

§ 200. Character of Complainant in 
Rape ete., from Particular Acts of Un
chasti tv. 

§ 201. Disposition of an Animal, from 
its Behavior in Particular Instances. 

3. Conduct to show Character in Issue. 
§ 202. General Principle. 
§ 203. "Common" Offenders (Cheats, 

Liquor-Sellers, Barrators, Gamblcrs, Drunk
ards, etc.). 

§ 204. House of Ill-fame. 
§ 205. Seduction; Statutory Action or 

Prosecution. 
§ 206. Excuse for Breach of Promise 

of Marriage. 
§ 207. Justification of Defamation oC 

Character. 
§ 208. Incompetency of Employee or 

Ph vsician. 
§ 208 a. Incompetence of Physician or 

other ProCessional Person. 
§ 209. l\1itigation oC Damages: (1) De

famation. 
§ 210. Same: (2) Father's Action for 

Seduction. 
§ 211. Same: (3) Husband's or Wife's 

Action for Crim. Con. or Alienation of 
Affections. 

§ 212. Same: (4) Indecent Assallit. 
§ 213. Same: (5) Brench of Promise 

of Marriage. 

4. Conduct independently usable evi
dentia.lly for Other Purposes than 
to show Character (Design, Intent, 
Motive, etc.). 

§ 215. General Principle. 
§ 216. Criminality of Conduct Im

material. if it is othenvise Relevant. 
§ 21i. Summary of other l\Iodes of 

Relevancv. 
§ 218: 'Res Gcstre' and Acts a part of 

the Issue; Inseparable Crimes. 

§ 190. Nature of this Cla.ss of Evidence. 1. The reasons for di"iding into 
three groups the whole subject of Circumstantial Evidence have been already 
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§ 190 EVIDENCE TO PROVE CHARACTER [CHAP. IX 

stated (ante, § 43). The groups being distinguished according to the proposi
tions to be proved, the second group is now to be considered, namely, Evi
dence to prove a Human Quality, Condition, or other attribute. 

This group of propositions (facta probanda) separates itself from the first 
(Human Acts) with fair distinctness, first, because the circumstances avail
able as evidence are usnally distinct for the two groups, but chiefly because 
certain general considerations of Auxiliary Policy, as well as of Relevancy, 
run through the present group, constantly reappearing, and not only making 
various analogies useful, but rendering it impossible to understand the rules 
of Evidence for certaiu kinds of propositions without considering those for 
others. The distinction between the two groups is by no means an artificial 
one, but is fully in harmony witll the attitude of the Courts towards the prob
lems involved. 

2. The various conceivable propositions to be proved may be rcduced to 
the following well-defined sorts: 

Moral Character or Disposition; Motive or Emotion; 
Physical and :i\Iental Capacity; Habit or Custom, and Possession; 
Design or Plan, and Intent; Traits of Handwriting; 
Knowledge, Belief, or Consciousness; Identity. 

A different analysis and order of treatment is conceivable; but with refer
ence to the usefulness of putting in proximity those matters which throw 
light upon each other, this division and this order seem the most practicaJ.! 

3. It will be understood that we are here not concerned how the above human 
qualities come to be propositions for proof (ante, § 2). We are concerned onl~· 
to learn what facts will be admissible evidentially to prove the qualityproposetl 
for proof. For instance, Character ma~' be in issue through the pleadings in a 
suit for slander on a plea of justification, or in an action for personal injury 
as an element of the defendant's liability for an incompetent servant; or it 
may be used, not as in issue under the pleadings, but as evidential, to prove 
a human act, for example, the good character of a defendant in a criminal 
case or his bad character in rebuttal. So, also, Knowledge may be in issue 
in a suit to set aside a purchase in fraud of creditors, or it may be e,"identirtl 
only, as when it is offered to prove the doing of a past act as a mark of iden
tity (post, § 270). In all these instances the quality which is termed Char
acter, Knowledge, or the like, has somehow come into the case as a propo
sition to be proved; and the question how to evidence it presents itself equally 
whether the 'factum probandum', when once proved, is going in turn to 
be used itself evidentially to show some other fact, or is one of the very ulti
mate propositions made material by the pleadings. It is true that by tradi
tion or by policy the mode of proof available in the one case may sometimes 

§ 190. 1 From the point of view of logic and .. Principles of Judicial Proof, as given by 
psychology as applicable to argument before Logic. Psycholog}", and General Experience, 
the jury (not the rules of Admissibility), Bee and illustrated in Judicial Trials" (1913), 
the materials collected in the present author's §§ 28, 8·1-98. 
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not be available in the other; but this is only an incidental and not a neces
sary or common feature. 

4. Three species of evidential facts are available to show a humail quality 
or condition: . 

(1) Conduct; this is the expression, in outward behavior, of the quality 
or condition operating to produce those effects. These results are the traces 
by which we may infer the moving cause. In point of time, conduct is closely 
associated with the internal condition giving rise to it; nevertheless, the in
dication is strictly not a concomitant, but a retrospectant one (ante, § 43), 
because the argument is backwards from effect (conduct) to cause (internal 
condition). 

(2) External facts (prospectant) pointing forward to the probable coming 
into existence of the quality; for example, the victim's gold, as pointing for
ward to the defendant's probable desire to rob him, or the reputation of A's 
insolvency, as pointing forward to B's probable receipt of knowledge of it. 
In using this evidence, we take our stand beforehand and argue that the 
evidential fact probably gave rise to the emotion, knowledge, or intent to 
be proved. The indication is thus prospectant; while that of conduct is 

• 

retrospectant. 
(3) There is also a third sort of fact, having either a prospectant or a retro

spectant indication, and not exactly corresponding to either of the preceding 
sorts, namely, prior or subsequent condition, as showing condition at a given 
time. Thus, to prove insanity, we may offer (1) conduct as the effect illus
trating its cause, mental aberration, (2) circumstances of unsuccessful busi
ness, domestic troubles, and the like, tending to bring on insanity; and 
(3) prior or subsequent insanity, pointing forwards or backwards to insanity 
at the time in question. So also, to show u husband's desire or motive to get 
rid of his wife, we may offer (1) his conduct exhibiting such a desire, (2) the 
existence of a paramour, tending to create such a desire, and (3) a prior de
sire, as pointing forward to its continued existence at the time in question. 
A similar general question presents itself in all evidence of this third sort, 
namely, how far before or after the time in question the survey may extend 
in considering the fact of prior or subsequent condition. 

For some subjects, all three of these sorts of e"idence are available, perhaps 
with equal frequency; for others only one or two of them are available, at 
least usually; thus, to evidence character, facts of the second sort do not 
come into play at all, unless the principles of heredity one day become so 
clearly ascertainable as to offer a sure basis of argument from ancestry. It 
is enough to note that in taking up the different' facta probanda ' a convenient 
order of arrangement of the evidential facts may be based on this triple 
division. 

5. The distinction between a pure principle of Relevancy and a doctrine of 
Auxiliary Policy (expounded ante, § 42) is in the present subject of constant 
importance. Our first question, for any kind of evidence, must be, Is it Rele-
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§ 190 EVIDENCE TO PROVE CHARACTER [CHAP. IX 

vant, i.e. has it probative value enough to be considered? But even when it 
is relevant and would so far be admissible, it may still be shut out by some 
auxiliary policy forbidding confusion of issues, undue prejudice, or unfair 
surprise (post, § 1904). It is practically necessary to treat in one place the 
two sets of considerations, Relevancy and Auxiliary Policy, as applied to 
the same piece of evidence; but it must not be forgotten that the two are 
entirely distinct in function. 

Topic I: EVIDENCE TO PROVE CHARACTER OR 

§ 191. Kinds of Evidence. It is here assumed that Moral Character or 
Disposition is somehow in the case to be proved, - either as material under 
the pleadings or as evidential to prove something elsc (ante, § 54). The ques
tion then here arises, What evidential facts may be llsed to prove it? 

Of the three sorts of facts just described, the second sort (prospectant) is here 
Wholly unavailable; there is no external fact from which we can argue forward 
that a person will have a certain character. Heredity, as a biological indica
tion that an ancestor's trait will recur in a descendant, is as yet not accepted 
by science in any details available for judicial proof (ante, § 165). Only in the 
case of insanity (post, § 231), longevity (post, § 223), and of a few marked 
physiological traits (ante, §§ 166, 16i), has such a use of heredity been given 
recognition. No doubt in juvenile court practice the family record is studied 
by the judge, but hardly for mere evidential' purposes. Some Ja.y in this 
field a body of data will be accumulated from which evidential principles 
may be drawn. 

The third sort of fact, prior or subsequent character, as indicating charactei' 
at the time in question, is undoubtedly available evidence; but its use is so 
complicated with the question of using Reputation (under the Hearsay ex
ception) at a prior or subsequent time, that both subjects can best be ex
amined together; accordingly the use of prior or subsequent character, to 
evidence character at the time in question, is there dealt with (po.yt, § 1617). 

The material here to be considered, therefore, is the first sort of evidence, 
i.e. conduct, the sort by far the commonest and the only one that raises 
questions of serious difficulty. Under what condition, then, is conduct ad
missible to evidence Character? 

• 1. Conduct to show Character of a Defendant in a Criminal Case 

§ 192. Nature of the Inference; an Act is not evidential of another Act. 
At the outset of this entire prospectant class of inferences, it must be noted 
that, where the doing of an act is the proposition to be proved, there can never 
be a direet inference from an act of former conduct to the act charged; there 
must always be a double step of inference of some sort, a. 'tertium quid.' In 
other words, it cannot be argued: "Because A did an act X last year, there
fore he probably did the act X as now charged." Human action being in-
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finitely varied, there is no adequate probative connection between the two. 
A may do the act once, and may never do it again; and not only may he not 
do it again, but it is in no degree probable that he will do it again. The con
ceivable contingencies that may intervene are too numerous. 

Thus, whenever resort is had to a person's past conduct or acts as the 
basis of inference to a subsequent act, it must always be done intermediately 
through another inference. It may be argued: "A once committed a robbery; 
(1) therefore he probably has a thieving disposition; (2) therefore he probably 
committed this robbery"; o.t' " (1) therefore he had some general design to 
commit certain robberies; (2) therefore he probably carried out that design 
and committed this robbery." Or it may be argued: "A gave money to his 
poor friend B; (1) therefore A probably is of a benevolent disposition; 
(2) therefore A probably did not commit the present robbery"; or 
"(1) therefore he probably had a kindly feeling towards B; (2) therefore he 
probably did not rob B." The impulse to argue from A's former bad deed 
or good deed directly to his doing or not doing of the bad deed charged is 
perhaps a natural one; but it will always be found, upon analysis of the 
process of reasoning, that there is involved in it a hidden intermediary step 
of some sort, resting on a second inference of character, motive, plan, or 
the like. This intermediate step is always implicit, and must be brought out. 

The result is that, when the ultimate proposition to be proved is the doing of 
an act by a defendant, and resort is had evidentially to his past conduct, this 
is not in order to argue directly from act to act, but in order, by the past act, 
to evidence character, design, motive, or some other quality, and through 
that quality to infer that it led to the act charged. To make available such 
evidence of past conduct or acts, some use for it must be found as evidencing 
Character either Character (as here), or else Design, Motive, Intent, or some 
other quality (post, §§ 300-371). 

This principle has long been accepted in our law. That" the doing of one 
act is in itself no evidence that the same or a like act was again done b~' the 
same person", has been so often judicially repeated that it is a common
place: 

1872, AGNEW, J., in Shaffner v. Com., 72 Pa. 65: "It is a general rule that n distinct 
crime, unconnected 'with that laid in the indictment, cannot be given in evidence against 
a prisoner. . " Logically the commission of an independent offence is not proof in itself 
of the commission of another crime." 

1893, KNOWLTON, J., in Miller v. CUrti8, 158l\fass. 127, 129: "That a person has com
mitted one crime has no direct tendency to show that he committed another similar crime 
which had no connection ,,;th the first." 

1896, MARTIN, J., in People v. McLauglllin, 150 N. Y. 365, 386, 44 N. E. 1017: "It is 
an elementary principle that the commission of one crime is not admissible in c\;dencc 
to establish the guilt of a party of another." 

§ 193. Particular Bad Acts to show the Defendant's Character; (1) Rele
V&DC,.. It has already been seen (ante, § 58) that if a defendant in a criminal 
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case chooses to offer his good character (for the appropriate trait) as an argu
ment that he probably did not commit the offence charged, the prosecution 
may by counter-evidence dispute the existence in him of the good character 
thus alleged; and it has also been seen that the fact thus to be proved or 
disproved is the real disposition or Character, of which reputation or any
thing else is merely evidence (ante, § 52). 

The question thus arises how the Character is to be proved or disproved. 
It has been noted (ante, §§ 52, .53) that there are three conceh'able ways of 
evidencing it: (1) Reputation of the community; this is open to the objec
tion of being Hearsay, and is dealt with pc,~t, § IU08; (2) Personal Knowledge 
or Opinion of those who know the defendant; this is open to the objection 
of the Opinion rule, and is dealt with post, § 1980; (3) Particular Acts of 
Misconduct, exhibiting the particular trait involved, This last sort of evi
dence is now to be considered. 

The law here declares a general and absolute rule of exclusion. It is 
bidden, in showing that the defendant has not the good character which 
affirms, to resort to particular acf$ of misconduct by him. 

Is this prohibition based on the Irreleyancy ot' such evidence, or on some 
reason of Auxiliary Policy (ante, § 42) which assumes its relevancy but sees 
reasons of policy for its exclusion? That such former misconduct is relevant, 
i.e. has probatiye value to persuade us of the general trait or disposition, 
cannot be doubted. The assumption of its probative yalue is made through
out the judicial opinions on this subject; 1 and the following acute analysis 
makes it entirely clear: 

1876, State v. Lapage • • 57 N. H. 275, 290; on a charge of murder committed in an at
tempt to rape, the fact of the defendant's recent rape of another person was offered, Mr. 
Norria arguing for the defence: "Making no point of remoteness in time or space, let us 
sec how well this evidence will b~ar analyzing. Premise to be proved: he committed a 
rape, in no way, except in kind, connccter! with this crime. Inference: a general disposi. 
tion to commit this kind of offcnce. Ncxt premise: this general disposition in him. In
ference: he committed this pttrticular offence. . .. It may be tried by the common test 
of the validity of arguments. Some men who commit a single crime have, or thereby ac
quire, a tendency to commit the same kind of crimes; if this man committed the rape, he 
might therefore have or thereby acquire a tendency to commit other rapes; if he had or so 
acquired such a tendency, and if another rape was committed within his reach, he might 
therefore be more likely to be guilty; if more likely to be guilty of rape, and if there was 
murder committed in perpetrating or attempting to perpetrate rape, he might therefore 
be more likely to he guilty of this rape, and hence of this murder; a sort of an 'ex-parte' con
viction of a single rape, fr(,m which the ju,y ale to find a general disposition to that kind 
of crimes, in order to help them out in presuming the commission of another rape as a mo-

f 193. I For example, in the quotations 
in the next section, and also ill the following: 
1851, R. 11. Shrimptoll. 2 Den. Cr. C. 322 
(Campbell. L. C. J.: "The question in issue 
is the good character of the prison.:r; Eurely, 
whether the prisoner had been previously con
victed is relevant to that"; Alderson. B.: 
"The prisoner raises the question of character. 

and thl'> evidence of his former conviction is 
brought to show what his character really is"). 

For the psychological aspects of conduct 
as evidencing character. in point of probative 
value and irrespective of the rules of E.,;dence. 
sec the present author's" Principles of Judicial 
Proof" (1913), §§ 84-98. 
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tive or occasion of the murder. We can find nothing like it in the books." LAnD,.J.: 
"But it is nevertheless argued on behalf of the State (if I have not wholly misapprehended 
the drift of the argument) that the evidence was admitted because, as matter of fact, its 
natural tendency was to produce conviction in the mind that the prisoner committed rape 
upon his victim at the time he took her life. . ., I shall not undertake to deny this. If 
I know a man has broken into my house and stolen my goods, I am for that reason more 
ready to believe him guilty of breaking into my neighbor's house and committing the same 
crime there. \Ve do not trust our property with a notorious thier. We cannot help sus
pecting a man of evil life and infamous character sooner than one who is known to be Cree 
from every taint of dishonesty or crime. We naturally recoil with rear and loathing from 
a known murderer, and watr.h his conduct as we would the motions of a beast of prey. 
When the community is startled by the commission of some great crime. our first search 
for the perpetrator is naturally directed, not among those who have hitherto Ih'ed blame
less lives, but among those whose conduct has been such as to create the belief that they 

~ have the depravity of heart to do the deed. This is human nature the teaching of human 
experience. If it were the law, that everything which has a natural tendency to lead the 
mind towards a conclusion that a person charged with crime is guilty must be admitted 
in e\'idence against him on the trial of that charge, the argument for the State would doubt
less be hard to answer. If I know a man has onr.c been false, I cannot after that believe 
in his truth as I did before. If I kno\\' he has committed the crime of perjury once, I more 
readily believe he wiII commit the sallle :mful crime again, and I cannot accord the same 
trust and confidence to his statements under oath that I otherwise should ... , Suppose 
the general character of one charged with crime is infamous and degraded to the last d~ 
gree; that his life has been nothing hut a slIccession of crimes of the most atrocious and r~ 
,"olting sort: does not the knowledge of all this inevitably carry the mind in the direction 
of a conclusion that he has added the particular r.rime for which he is heing tried to the list 
of those who have gone before? Why, then, should not the prosecutor be permitted to 
show facts which tend so naturally to produce a conviction of his guilt? The answer to 
all these questions is plain and decisive: The law is otherwise." 

In the Continental traditions of criminal trials, this class of eddence is 
given great consideration, and is freely used. The following passages illus
trate the part it plays at a trial: 

French Trials. (1) Trial for /lie Murder of the Baroness de Valle!!. (1806, Paris; Albert 
DataiIle, "Causes Criminelles et Mondnines", 1896, p. 2-19.) [On June 16, 1896, Baroness 
de Valley was found strangled in her apartment in Paris. She was rich, and mude a busi
ness of lending her money at usurious rates. Robbery was the object of her murderers. 
A party of several young fellows, Kiesgen, Ferrand, Lagueny and Truel. were charged with 
the murder. One of them, Kiesgen, son of a merchant, appeared well drer.sed and well 
brought up; he had no occupation and his father furnished him with poeket-money. The 
others were of not so respectable surroundings. Presiding.J udge POUI'.-I.UDIN thus con
ducted the opening examination at .the trial, on November 24.J 

JUDGE. "None of you have a criminal record; but that is far from saying that you 
have a good record. 

"You, Kiesgen, seem to have a mode of life not at all creditable. You frequent the 
low saloons of the Latin Quarter. Yuu were an habitue of the Harcourt Cafe. You have 
been getting all the money you could from women. Your mistress, Jeanne Prevost, alias 
Margot, gave you 15 francs a day from her earnings as a prostitute. You are a panderer 
of the worst sort. In your cell at l\lazas Prison, you kept writing to Margot, asking her 
to send you cash. Unfortunately for you, she WIlS at that tiulC herselC in St. Lazare Prison 
(Laughter in the audience). 
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-
"As for you, Truel, alias .Tulian, alias Curlyhead, you are the son of a mechanical drafts~ 

man at Charenton. After having a job as apprentice-draftsman in a factory, you werl' 
di~harged for a brutal assault. After that you lived off your mother, . .. Then you be
came an habitue, like Kiesgen, of the saloons and women of the Latin Quarter. You seem 
to have been one of a gang of bicycle thieves. In short, after starting as an honest work
ingman, y'>u gave up that pursuit, and. became an agent for houses of ill-fame. You see 
what you have been brought to by bad company. 

"You, Lagueny, like your fellow-defendants. nrc scarcely twenty years old. You are 
the natural son of an unfortunate woman who dicd insane, two yeat's ago, at the St. Anne 
Asylum. During all your boyhood you were left by her to loaf on the streets. You picked 
up a living by bawking things now and then; selling newspapers, sometimes dogs, some
times peddling olives at restaurant-doors; sleeping in the public refuges. At twelve years 
of age, a charitable society had you baptized in the Sacred Heart Church at Montmartre, 
and next day you partook of your first communion. Your mother seems to have done 
some questionable errands for Baroness Valley, and told you that the Baroness was your 
godmother. You, ever since you became a young man. have been an-agent for the assigna
tions of girls in the Latin Quarter. That was where you made the acquaintance of Kiesgen 
and of Julien the Curlyhead. To them you made the proposal to go and rob the Baroness. 
She had always showed a kind interest in you; she used to gh'e you odd change." 

Lagueny. "Gave me money? Well. I guess not! The old skinflint! She would even 
pick lip old crusts of bread in the street." 

JUDGE. "Well, at any rate, your mother used to be her housekeeper. and the Baroness 
sometimes gave you a lunch." 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. 

[Then the evidence directly to the crime was put in. 
Nov. 25. The jury found three of the defendants guilty. But in view of the youth 

and lack of a criminal recorci for Kicsgen and Truel (the two who did the actual killing). 
they recommended those two for leniency. Both were sentenced to hard labor for life. . .. 

Lagueny, who had proposed the robbery, was sentenced to ten years' imprisonment. 
Ferrand to five years. and Durlin was acquitted.) 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

(2) Trial for Blackmailing Max Lcbaudy. (1896, Paris; Albert Bataille. "Causes 
Criminelles et Mondaines", 1896, p. 95.) [Max Lcbaudy was a young millionaire, foolish 
and extravagant. About the years 18U4-5, he became the prey of a number of blackmailers, 
some of them journalists, some ex-military men, some mere adventurers. Several different 
widespread intrigues against him were unearthed. He was bled for various sums, fro 
30,000; 10,000; 40,000; etc. Various well-known personages, political, literary, and 
dramatic, more or less innocent, were more or less involved in the scandals. 

On March 30, 1896, the trial began, under Presiding Judge PUNTEAU.j 
Examination of Viscount Ulrich de Civry. 
JUDGE. "You took part in the war of 18iO, and I am bound to say that you behaved 

very creditably. Leaving the army in 1873, with the rank of cavalry quartermaster, you 
went back to journalism, and were at last accounts chief editor of the Army Echo. You also 
went into politics; and were candidate for the Assembly at Yvonne in 1893. 

"But I am obliged to remind you that you have a record in the criminal court. In 1876, 
the Paris Court of Appeals sentenced you to one year's imprisonment for illegally wearing 
military uniform. In 1880, the same Court sentenced you to two months for tmlawful 
eloignment of goods under attachment." 

Cit·ry. "My counsel will explain about those convictions." 
JUDGE. "But those are not all. You were convicted by default, in 1877, at the Seine 

Assize Court, of robbery, and were sentenced to twenty years' imprisonment with hard 
labor. They had to extradite you from England, and tile penalty was commuted to three 
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years. But the judgment was set aside on technical grounds; you had a new trial at Melun, 
and the public prosecutor withdrew his charge, and you were of course acquitted. 

"To get the money for your legal expenses, you had borrowed large sums, through several 
notaries. One of these notaries has himself just been convicted at the Seine Assize Court. 
The sums you thus borrowed amounted in notes for more than fl'. 1,000,000, nominally, 
though you yourself received only sOllie fl'. 500,000." 

[The judge then entered into details of the Hennion case, reading from the records. 
Hennion was a young lIIall of means from the provinces, who had becollle entangled in the 
usurers' and speculators' clutche5 by the medium of Viscount ChT~', and the Yiscount had 
narrowly escaved another criminal sentence.] 

,JUDGE. "The judgment of the Court there said: 'Hennion's ruin was obviollsly due to 
the machinations of unscrupuious adventurers, alllong whom figured Ulrich de Civry. 
Unfortunately, the Penal Code docs not reach all form5 of dishonesty.' 

"Well, in spite of these unsavory incidents in your past, you maintaiped something of a 
position in a certain section of Parisian society. When you left your regiment in 1891. you 
were adjutant. What is your business now?" 

Cirry. "Horse-trading." 
JUDGE. "That is not a business. It is reported that you do not do mueh of anything, 

and arc Jiving as a parasite off other persons. YOII spent two years in Normandy with an 
old chum from your regiment, ~Ir. Davout, but he finally gave you to understand, in correct 
but unmistakable manner. that you had reached the limits of his hospitality. You then 
came back to li\'e in Paris, where you ran up debts, even with the house-porter." 

Cirry. "That was for my room-breakfasts. And I did not have time to pay him; 
they arre~ted me too soon." (Laughter in the audience). 

[On March 26, the \'erdict and judgment were rendered. 
Joseph de Civry, Georges de Labruyere, Chiarosolo, Rosenthal. and Carle des Perrieres 

were acquitted. 
Ulrich de Civry and Cesti were found guilty, and sentenced to thirteen months in jail 

and 500 francs fine.] 

§ 194. Same: (2) Reasons of Policy. It may almost be said that it is 
because of this indubitable Relevancy of such evidence that it is excluded. 
It is objectionable, not because it has no appreciable probative value, but 
because it has too much. The natural and inevitable tendcnc\' of the tribu • 
nal whether judge or jury is to givc excessi\·c wcight to the vicious 
record of crime thus exhibited, and either to allow it to bcar too strongly on 
the present charge, or to take the proof of it as justifying a condemnation 
irrespectivc of guilt of thc present charge. .:\Ioreover, the use of allegcd par
ticular acts ranging over the entire period of the defendant's life makes it 
impossible for him to be prepared to refute the charges, any or all of which 
may be mere fabrications. These rcasons of Auxiliary I>olicy (post, § 1863), 
directed to prevcnt the risks of reaching verdicts through insufficient cvi- ! 
dence, have operated to exclude that which is in itself reb'ant. 

In early practice this class of evidence was resorted to without'"limitation.1 

§ 194. 1 It is clear that before 16;0-1680 
the accused's prior record of misconduct could 
be considered: 1669, Hawkins' Trial, G How. 
St. Tr. 921, 935, 949 (larceny; dctailR of a 
larceny from another person lit allother time. 
allowed to be given; L. C. n. Hale: .. This, 
if true, would render the prisoner now ut the 

bar obnoxious to any jury"); 1684, H!:mpden's 
Trial, cited ]lost (the judge, in (>xeiuding such 
c\'idence invokeR a .. case lately adjudged in 
this court"). The casc of Faulconer (1653; 
5 How. St. Tr. 323, 35·1), which Sir J. Stephen 
has cited (Hist. Cr. Lnw, I, 3(8) as an early 
instancc of such cddencc. is hardly in point; 
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But for more than two centuries, ever since the liberal reaction which began 
with the Restoration of the Stuarts, this policy of exclusion, in one or another 
of its reasonings, bas received judicial sanction, more emphatic with time and 
experience. It represents a revolution in the theory of criminal trials, and 
is one of the peculiar features, of vast moment, which distinguishes the Anglo
American from the Continental system of Evidence: 2 

1684, WITHI~S, J., in Hampden's Trial, 9 How. St. Tr. 1053,1103: "You know the case 
lately adjudged in this Court; a person was indicted of forgery, we would not let them 
~ive evidence of any other forgeries but that for which he was indicted, because we would 
not suffer any raking into men's conrse of life to pick up evidence that they cannot be pre
pared to answer to." 

1692, HOLT, L. C. J., in Harrison's Trial, 12 How. St. Tr. 833,864,874 (chargc of mur
der; a witness was called to speak of some felonious conduct of the defendant three years 
before): "Hold, hold, what are you doing now? Are you going to auaign his whole life? 
How can he dcfend himself from chargcs of which hc has no notice? And how many issues 
are to be raised to perplex me and the jury? Away, away! That ought not to be; that 
is nothing to the matter." 

1847, PARKE, B., in Atfy-Gan'l v. Hitchcock, 1 Ex. 93: "We cannot enter into a collat
eral question as to the man's having committed a crime on some former occasion, one 
reason being that it would lead to complicated issues and long inquiries; and another, 
tll!:t a party cannot be expccted to be prepared to dcfend the whole of the actions of 
his life." 

1851, R. ". Oddy, 2 Den. Cr. C. 26-1, CA~ll'nELL, L. C. J.: "The moral weight of such 
evidence in any individual case would no doubt be great. But the law is a system of gen
eral rules; anti it does not admit such evidence, because of the inconvenience which would 
result from it." l\Ir. Pickering, for the prosccution: "But in several analogous cases the 
law docs admit stich evidcnce, notwithstanding the incon\'enicnce; and thcre the inconven
ience, which is confesscdly dIP. only ground of exc!ti=,,;;n, is toleratcd in order that justice may 
not be defeated. The inconveni('nce is put IIpon two grounds; first, that of the prisoner 
being tak('n by surprise; secondly, of many differcnt issues being raised." CA~lpnELL, 
L. C, J.: "Yes; that is so." l\1r. Pickering: "If in such cases [as previous utterings of forg
eries to show intent] justice is not permitted to be defeated by the argument drawn from 
the inconvenicnce of raising differcnt issues, why should it in the present case?" , . . 
CAm·l\EI.L, L. C. J.: "It would have been evidence of the prisoner being a bad man, and 
likely to commit the offences there charged. But the English law does not permit the issue 
of criminal trials to depend on this species of evidence." 

for here the trial was for perjury. and the 
evidence was offered as "proofs to the credit 
of Faulconer". i.e .• rather looking IIpon him as 
a witness to be impeach~d. Lord Campbell. on 
the other hand (Lives of the Chief Justicos. 
III. 24), erroneously gives Harrison's Trial. 
in 1692 (cited post) as the first case of elC
clusion. But at any rate the older practice 
died hard and slowly: 1695, R. v. Hains. Comb, 
337 ("If the defendant give e\'idence of a gen
eral reputation. it may be answered by par
ticular instances on the other side for the 
King"), 

Yet it is odd to find the following anachro
nistic remark in a judgment of Lord Mansfield. 
in 1742 (Clark v. Perium. 2 Atk. 339): "If 
there is a criminal prosecution. and the prisoner 
in order to strengthen the evidence for his 

character enters into particular facts to support 
it, this is called n challenge to the prosecutor. 
and then he may likewiso examine to I·.~~,iculllr 
facts." • 

2 When Campbell visited Paris. in 1819. and 
the French lawyers "laughcd at our strictness" 
in excluding hearsny. "I retorted by pointing 
out the injustice of their practice" in chnrac
ter-cvidence (Life of L. C. Campbell. I. 364). 

For some examples of French trials. see 
Stephen's History oC the Criminal Law, I, 
Appendix: Wigmore's Select Cases on the 
Law of Evidence. 2d ed. 1914. pp. 58-62; 
and the citations post. § 2251, note 12. 

In some of the opinions in R. 1>. Bond. 1900. 
2 K. B. 389, 408. reference is made to the con
trasting French principle. 
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1865, WILLES, J., in R. v. RmL'lon, L. & C. 520, 541: "[E\-;dence of particular acts) is 
excluded, partly for the reason [irrelevancy] already given, and partly because no notice 
has been given to the other side that such an inquiry is going to be made .. " The im
possibility of giving such notice with respect to the prisoner's conduct would exclude such 
evidence, even if it were not excluded by general rules of policy." 

1858, Mr. John Norton Pomeroy, arguing in People v. Stout, 4 Park. Cr. 9i: "In its ad
ministration of criminal jurisprudence, the civil law allows and requires such evidence. It 
investigates the antecedent character, disposition, habits, associates, business, in short, 
the entire history of an accused person, to discover whether it is probable that he would 
commit the alleged crime. English and AmericalT criminal law, in its practical adminis
tration, confines itself to the investigation of the very crime charged, and restricts judicial 
evidence to circumstances directly connected 'I\;th and necessary to elucidate the issue to 
be tried. These two systems are diametrically opposed to each other, and whatever may 
he said of their comparative merits, the rule of the common law is so firmly established 
that it lies at the very foundation of criminal procedure, as an inseparable element of trial 
by jury. Trained judicial minds may be able to eliminate from a mass of irrelevant and 
general criminative facts those which directly bear upon the crime charged against the 
prisoner; but the very character of juries, and the theory of trial by jury, require that all 
prejudicial evidence tending to raise in their minds an antipathy to the prisoner, and which 
docs not directly tend to prove the simple issue, should be carefully exC'luded from them." 

1873, ALLEN, J., in Coleman v. State, 55 N. Y. iO: "A person cannot be convicted of 
one offence upon proof that he committed another, however persuasive in a moral point 
of view such evidence may be. It would be easier to believe a person guilty of one crime 
if it was known that he had committed another of a similar character, or indeed of any 
character. But the injustice of such a rule ill courts of justice is apparent. It would lead 
to convictions upon the particular charge made by proof of other acts in no way connected 
with it, and to uniting evidence of several offences to produce conviction of a single one." 

1882, DE\'E:-Is, J., in COin. v. Jackson, 132 Mass. 20: "The objections to the admission 
of evidence as to other transactions, whether amounting to indictable crimes or not, are 
very apparent. Such evidence compels the defendant to meet charges of which the in
dictment gives him no information, confuses him in his defence, r.lises a varicty of issues, 
and thus diverts the attention of the jury from the one immediately before it; and by 
showing the defendant to have becn a knave on other occasions, creates a prejudice which 
may cause injustice to be done him." 

188i, THAYER, J., in State v. Saunders, 14 Or. 300, 309, 12 Pac. 441 : "Place a person on 
trial upon a criminal charge, and allow the proseclltion to show by him that he has before 
been implicated in similar affairs (no matter what explanation of them he attempts to make), 
it will be more damaging evidence against him aud conduce more to his conviction than, 
direct testimony of his guilt in the particular case. Every lawyer who has had any part.icu.
lar experience in criminal trials knows this, knows that juries are inclined to act from 
impulse, and to convict parties accused, upon general principles. An ordinary juror is 
not liable to care about such a party's guilt or innocence in the particular case, if they think 
him a scapegrace or vagabond. That is human nature." 

1903, Hon. A. C. PLOWDEN, "Gr!£in or Chaff; the Autobiography of a Police Magistrate", 
c. XI, p. 142: "Another circuit hero carved a niche for himself in the temple of Fame by 
a splendid disregard of what I might call the ordinary conventions of a criminal court. 
B was not remarkable for too much devotion to his profession. . •. On a certain oc
casion at Gloucester, B· was instructed to prosecute a mun for burglary. Now if there 
is one elementary principle in eriminal procedure more ,,;dely known and sacredly more 
observed than another, it is that the antecedents of a prisoner, if unfavorable, should be 
religiously kept a secret from the jury, until after they have delh'ered their verdict. . . . 
Of this sacred rule B . quickly showed, to the consternation of the prisoner, that he was 
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§ INCONSISTENCY, TO AN ACT [CHAp. VII 

becanse the guilt of one shows the innocence of the otber, but because proof that specific 
acts were done by one weakens or removes the presnmption that the same act~ were done 
by another." 

There are, of course (as the preceding passage shows), cases in which X is 
by hypothesis in some wayan accomplice of Y, either at a distance or as a 
personal sharer; and there is even the rare case of independent and double 
felonious acts upon the same object. To such cases the argument cannot 
apply. Apart from them, it is as cogent as an alibi. If the Man with the 
Iron Mask was the Duc de Vermandois, he could not have been the General 
de Bulonde; and if the Tichborne claimant was Arthur Orton, he could not 
have been Roger Tichborne. 

The question that arises, from the point of view of the rules of Evidence, is 
whether, in evidencing this doing by a third person as a fact of disproof, any 
unusual requirements should be made as to the strength of the evidence be
fore it can be admitted. Thus, to prove A guilty of murder, evidence of his 
threats (i.e. a design) to commit it are always admissible (ante, § 105); now, 
if the fact to be proved is that B committed the murder (as inconsistent with 
A's guilt), why should not B's threats be admitted, without further restric
tion, as A's are? It is true that evidence of B's threats alone would not go 
far towards proving B's commission; but it is not a question of absolute proof 
nor even of strong probability, but only of raising a reasonable doubt as to 
A's commission; and for this purpose the slightest likelihood of B's commis
sion may suffice or at least assist. The evidence of B's threats, to be sure, 
may, in a given instance, be too slight to be worth C'onsidering: but it seems 
unsound as a general rule to hold that mere threats, or mere evidentiary facts 
of anyone sort, are to be rejected if unaccompanied by additiollal facts point
ing to"-,,arcls B as the doer. Nevertheless, most Courts have shown an in
clina,'ion to make some such restriction, and to insist that two or more kinds 
of ev!.dentiary facts pointing towards B must be offered, and that one kind 
alonE' will not be received. It is difficult to see the object of this restriction, 
beeall~ if the evidence is really of no appreciable value, no harm is done in 
ad mitring it; while if it is in truth calculated to cause the jury to doubt, the 
Court should not attempt to decide for the jury that this doubt is purely 
speculative and f3ntastie, but should afford the accused every opportunity to 
create that doubt. A contrary rule is unfair to a really innocent accused. 

§ 140. Seme: 'l'nreatll b, a Third Person. Threaf.'J are perhaps the com
monest kind of evidence offered for this purpose. The rulings differ widely 
in their effect; but in general a wholly unnecessary strictness is shown, and 
the illiberal attitude of some Courts in this respect towards accused persons 
is in singular contrast with the maudlin tenderness otherwise often exhibited! 

l 1". 1 Federal: 1891, Alexander Il. U. S.. being in eearcb of the deceased, who WBII BUl>-
138 U. S. 353, 355, 11 Sup. 350 (the deCendant posed to have eloped with H.'s wife, held M-
and the deceased were seen together just be- missible. subject to a certain discretion in the 
foro the latter's disappearance; evidence of trial Court as toO remoteness); 1892, Worth II. 
threats by H. against the deceased, H. then R. Co., 51 Fed. 171 (action by a pauenger in-
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§ 141. of a 1'bird Person. A motive as evidence is per-
haps not of such value as a threat; yet Courts seem more inclined to receive 
it.! There is no reason for requiring that it be coupled with other evidence 
in order to be admissible. 

jured by the derailment of a car; evidence of whole process of proof that another was the 
the design of outsiders to wreck the train by guilty person); 1896. State ~. Taylor. 136 Mo. 
derailment was admitted. no conditions being 66. 37 S. W. 907 (burglary; threats by another 
laid down. but other evidence being presentl'd person to commit such a burglary. excluded. 
of the existence of a motive in certain outsiders. unless perhaps an overt act. etc .• had followeo) ; 
and of the presence of suspicious persons at North Carolina: iS46. State t). Duncan, 6 
the place); Alabama: 1914. Spicer t.. State. Ired. 236. 239; 1877. State ~. Da\is. 77 Ired. 
188 Ala. 9, 65 So. 972 (threats of a t.hird person. 483 (for these two cases. sec post. § 142); 
admitted); Arkan.~as: 1911, McElroy t). State. Oregon: 1893. State 11. Fletcher. 24 Or. 295. 
100 Ark. 301. 140 S. W. 8 (threats by third 300. 33 Pac. 575 (threats. etc .• by a third per-
persons. excluded. no otLer evidence of their son. excluded; there must be .. some appro-
complicity bt!ing offered); California: 1861. priate evidence directly connecting that person 
People I). Williams. 18 Cal. 193 (threats to with the corpus delicti"); Pennsylvania: 1919. 
kill. by a third person. admitted); Connecticut: Com. v. Bednorciki. 264 Pa. 124. 107 All. 666 
1885. State v. Beaudet. 53 Conn. 543. 4 AH. (third person's threats exc1udl'd. because no 
237 (unspecified threats of a third person other e\'idence. except opportunit~·. was 
against the assaulted party. excluded; partly offered); Tcra.~: 1881. Dubose v. State. 10 Tex. 
berause too vague. partly because hearsa~·. App. 2·\6 (homiride; third person's .. motive. 
nartly because not accompanied by other threats. and opportunity to kill ". admissible) ; 
e\idence of the third person's guilt; opinion 1!l20, Ta}'lor v. State. 87 Tex. Cr. 330. 221 
inconclusive and unsound); Illinois: 1886. S. W. 611 (homicide; the mere fact of animus 
Schoolcraft!). People. 117 Ill. 271. 277.17 N. E. by third persons against the deceased. without 
649 (murder; the deceased's statement thnt showing also threats and opportunity. ex-
certain third persons. "whose wh'es he had c\udl'd); Washing/on: 1906. State v. McLain. 
been running after. would kill him some day". 43 Wash. 267. 86 Pac. 390 (arson; mere threats 
excluded); 1894. Carlton I). People. 150 Ill. of a third person. excluded); n' est Wrginia: 
181. 188.37 N. E. 244 (arson; threats of third 1871. Crookham !). State. 5 W. Va. 510. 513 
person to burn all the property of the injurl'd (prior threats to kill. al'd suhsequent imme-
person. excluded); 1916. People r. I(ing. 276 diate flight. of a third person. excluded as 
Ill. 138. 114 N. E. 601 (murder of a police "not pertinent"); Wisconsin: 1899. Buel I). 

officer. the issue being the identity of the State. lOt Wis. 132. 80 N. W. 78 (murder; 
slayer: threat'! of F .• made some time previous. threats of third persons against the deceased. 
against the officer. excluded); Indiana: 1901. excluded). 
Keith I). State. ]57 Ind. 376. 61 N. E. 716 Compare § 68. ante (character or a third 
(" isolated threats by third parties is not ad- person). 
missible"); Kentucky: 1878. Morgan I). Com.. The following case is peculiar: 1910. R. r. 
14 Bush 106. 112 (murdcr; threats against the McNulty, 22 Onto L. R. 350 (murder by de-_ 
deceased' ,·life. by a third person present at the fendant man of illegitimate child of M. by him; 
affray, admitted. the third person being first the paternity being in issue as a motive. 
shown present and thus by possibility con- defendant's calling of third persons to prove 
nected with the act); J[assachuscll..3: 1916. their intercourse with M .• who on cross-
Bradford I). Boston &; M. R. Co .• 225 Mass. examination had denied it. excluded; grounds 
129. 113 N. E. 1042 (fire set by the defendant obscure; unsound). 
to the T. factory and spreading to the plain- § Ul. 1 Federal: 1918. Griffin v. U. S .• lstC. 
tiff's house; defendant contended that the C. A .• 248 Fed. 6 (mailing obscene letters; the 
fire started in the T. factory; D. the treasurer motive of the third persons to mail such letters 
of the T. Co. was a witness for plaintiff, and to the addressee. held not improperly excluded 
there was evidence of his starting the fire; in discretion); Alabama: 1902. Tatum r. State. 
the fact that the T. plant had also burned the 131 Ala. 32. 31 So. 369 (deceased's declarations 
year pre\ious was aditlitted. .. as explaining of a difficulty with R .• and facts indicating a 
the motive and intent of D.": this is sensible. motive in R .• held inadmissible); 1904. Bowen 
but is not consistent with Noyes t). Boston &; M. II. State, 140 Ala. 65. 37 So. 233 (murder; facts 
R. Co .• po3I, § 199a; Mi3aouri: 1889. State showing a motive in third persons. excluded) ; 
t). Crawford. 99 Mo. 74. 80. 12 S. W. 1904. Walker II. State. 139 Ala. 56. 35 So. 1011 
354 (arson; threats of burning by a third (murder; a third person's moth·e. without 
person. rejected as • res inter alios', as ifthe other connecting evidence. excluded); 1910. 
law of judgments had any connection with the McDonald 11. State. 165 Ala. 85. 51 So. 629 
process of drawing an inference; this ground of (e\'idence of third person's motive. with evi-
decision is absurd. for it would exclude the dence of bloodhound's trailing of him. ad-
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§ 142 INCONSISTENCY, TO DISPROVE AN ACT [CHAP. VII 

§ 142. : Miscellaneous Facts. Of the other kinds of evidence in-
dicating a third person as the doer of the act, it can only be said that the in
clination shou!d always be to admit anyone of them, unless totally without 
probative suggestion.1 In particular, the conviction of another person for the 

• 

mitted); Geor(Jia: 1852, Crawford n. State, Tex. Cr. 335, 99 S. W. 102 ("there must be 
12 Ga. 142, 145 (murder; the identity of the something more than mere motive" evidenced 
assailant not being directly testified to. evi- against the third person); 1917, Taylor 1'. 

dence was admitted that just previously the State, 81 Tex. Cr. 359, 195 S. W. 1147 (mur-
deceased had had a quarrel with thirrl persons) ; der; motive of members of deceased's 0'\\'11 

1896, McElhannon t. Stat'!, 99 C". G72, family, admitted); Vermont: 1922, State 1:. 

26 S. E. SOl (malicious mischief; motive in Long, Vt., 115 Ati. 734 (murder; the 
the prosecuting wittlt'.-;~, admitted); Illinois: deceased's husband's criminal intimacy with 
1912. People D. Pezutto. 255 III. 583. 99 N. E. another woman. as e\'ideocing hie motive to 
G77 (murder; quarrels. etc., of deceased with he the slayer. not admitted. there being no 
third persons. held properly limited by the other evidence as to his being the slayer); 
trial Court in its discretion); Louisiana: IS5·1. lVashinqton: W20. Sound Timber Co. 1). 

State u. D·Angelo. 9 La. An. 46 (murder; that Danaher Lumber Co .• 112 Wash. 314. 192 
the deceased "had innumerable enemies". Pac. 941 (damage by fire; rule applied); 
excluded as too vague; II showing that one or Wyominq: 1903. Horn v. State. 12 Wyo. 80. 
more designated enemies were prescnt at the 7:l Pac. 705 (motivo and opportunity of a 
time of the killing would perhaps hc admitted) ; third person; "much must depend on the 
1878. State D. Johnson. 30 La. An. 021 (murder. circumstances of each case"; here excluded). 
no eye-witnesses being present; evidence § 142. 1 E~WL.\ND : 1890. R. t1. Dytche. 
received. on the peculiar circumstances. of 17 Cox Cr. 39 (felonious wounding; evidence 
Quarrels by the deceased. shortly pre\·iaus. with that other persons. already convict('r. for the 
other persons who had" more reason for com- offence. were present and made C. . assault. 
mitting the murder than the accused "); and not the now defendants. admitted). 
MasBachuscrls: 1881. Com. v. J\ bbott. l.lD UNITED STATES: Alabama: 18-16. Smith 
Mass. 475 (murder of a woman; evidence was v. State. 9 Ala. 990. 995 (conduct of anothcr 
offered. to fix the murder on a third persall. to be admitted in rare CIl5CS only; Goldthwaite. 
that her husbaod had quarrelled with her. and J., dissenting); 1875. Levison t1. State. 54 
that a stranger was seen C~:1r the place on the Ala. 519; 527 ("The e\;dence of the guilt must 
day of the killing; Colt. J.: "The existence relate to the' 1'<'8 gesta '. and not to the dec-
of ill-feeling as a motive for the commission of clarations or conduct of the party on whom it 
crime will not alone justify submitting to a is attempted to cast suspicion. subsequent to 
jury the Question of the guilt oj a person en- and having no immediate connection with ihc 
tertllining such a feeling. It becomes material crime"; here excluding the tlight of a third 
only when offer'.d in conoection with other per:lOn); 1895. Whitaker!p. State. 106 Ala. 30. 
evidence. proper to be submitted. showing that 17 So. 456 (unexplained flight of a third person. 
tho person charged with :;;uch ill-fooling was in excluded); 1895. Crawford v. State. 112 Ala. 
fact implicated in thr. commission of the 1.20. 2! So. 214 (murder; W,'s concealment 
crime ••.• The mere claim maal) by counsel of himself. held irrelevant on the facts. the 
that there are circumstances which tend to defendant's actual deed of shooting being un-
implicate the person charged is not enough; controverted) ; 1911. McGehee o. State. 
there must be proof of such circumstances. or 171 Ala. 19.55 So. 159 (inculpatory conduct of 
un offer to prove. The evidcnce that a a third person. excluded); 1915, Terry o. State. 
stranger was in town at the time of the murder 13 Ala. App. 115. G9 So. 370 (murder; the flight 
docs not alone implicate the husband ") ; of one H .• with other e\;dence as to his guilt . 
.M~souri: 1906. State v. Barrington. 198 Mo. admitted on the facts); GeoTqia: 1862. Phil-
23.95 S. W. 235 {murder; certain threats by lips v. State. 33 Ga. 281,287 (larceny; pleased 
third persons against the decCJlSed. excluded) ; conduct of a third persall upon the discovery 
Okl4homa: 1915. In;n t1. State. 11 Oklo Cr. of the article on the defendant's premises. the 
301. 146 Pac. 453 (murder: evidence which third person having been present at the time 
"C88ts a bare suspicion upon another" is of the theft. admitted); Indiana: 1900. 
inadmissible); 1922. Phillips V. State. Green v. State. 1M Ind. 655. 57 N. E. 637 (a 
Oklo Cr. ,203 Pac. 902 (murder; ill-feeling dying declaration naming B., and not the 
in the neighborhood. not designating i<-!'JY defendant. as the murderel·. B,'s threats. 
particular person. excluded); South Carolina: motive. and doings were admitted to prove B. 
1905. State r. Gaylord. 70 S. C. -115. 50 S. E. the murderer. t.hough not B.'s subsequent 
20 (threats. etc., of a third person received; admi.sions of guilt); 1910. Stout V. State. 174 
here. to shol'.' that the third person. not the Ind. 395. 92 N. E. 161 (murder; that one B. 
defendant. was the aggressor; compare § 112. had bought a revolver of similar calibre, and 
11. 6. ante); Texas: 1906. Porch V. State. 50 that bloodhounds had trailed him after the 
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§§ 130-144] .--THIRD PERSON'S COMMISSION 01<' CRIME §l42 

same crime (asswning that it is predicated as the deed of one person, not of 
joint actors) should be received; 2 no technicality of the law of judgments 
should stand in the way; indeed, it is difficult to see why such a judgment 
should not be pleaded in bar. Certainly, the law must in some manner avoid 
the absurdity of convicting two persons for the same crime committable by 
one only. This same singular and inexcusable attitude of the Courts is seen 
also in the exclusion of a third person's cOl/fession of guilt under the exception 
to the Hearsay ruJe (ZJost, § 147G), and of a suicide's declarations (post, § 143). 

murder. not lldmitted. no offer of other e\'i- State v. Millican. 158 ~. C. 617. 74 S. E. 107 
den"e against B. being promised); Iowa: IS85. (arson; the defendant's offer to show that 
McPherrill v. Jennings, 66 Ia. 626. 24 N. W. during the time after their imprisonment 
2·12 (death by unknown cause was rejected as other fires ocC'urred in the same town; un-
an explanation of the plaintiff's llOrse's death) ; sound; the offer herc ma~'ll3vc been defective 
1922, State v. Banoch, Ia. ,186 N. W. in form. but the opinion's rellSoning on the 
436 (larceny; mere presence and departure of relevancy of such e\-idence ~hows a singular 
an unknown third person, excluded); Ken- ignorance of the facts of crime and of the 
tucku: lS13, Logan 'V. Steele. 3 Bibb 230 (tres- elements of logic); S(lutit CaroliNa: IS95, 
pass by burning a barn and killing horscs: the Stute to. Wallace, 44 S. C. :357. 22 S. E. 411 
plaintiff ha\'ing proved threats by the defend- (a prosecuting \\-itneS8 was said to be the real 
unt. the defendant was allowed to provo thief, and other receipts of stolen property by 
that other enemies of the plnintiff "hod !llso him were admitted); Vrmumt: 1864, State 
threatened to injure his property"); 1908, Etly 1'. Barroll, a7 "t. 57. GO (illegal sale of liquor; 
t'. Com., 1:30 Ky. 723, 11:3 S. \Y. l>!)(i (wife- a habit of "gentlemen in tra\'elling about the 
murder; sundry evidence pointing to another country to carry spirituous IiQlIors in bottles 
persoll, held improperly excluded); M a:;sG.- with them", not admitted to explain th,' source 
chlt$clts: 1881, Com. tl. Abbott, 130 Mass. 475 of bottles found in the defendant's public
(cited anle, § 142); Michigan: 1913, People house); ISS3, Lewis~. Bafker, 55 Vt. 23 (that 
v. Emmons, 178 Mich. 126, 144 N. W. ·179 a clerk in defend:lIlt's store had refused to 
(sale of fermented cider; evidence that other work fOf him the day after it was burned: 
per::;ons had the means of adulteratillg the not admit.ted to show that the clerk had 
cider sold, held admiosible); lIlusouri: 1897. burned it); 19(1.0. State Il. Totten. 7:! Vt. 71, 
State v. Hack, 118 ;\10. 92. 23 S. W. lOS!) (third 47 At!. 105 (robbery; certain conduct of a 
person's admissions of the larceny, excluded); third person indicating his guilt. excluded); 
.""ar/II. CarllliTUJ: 1833, State t'. l\lay, 4 Dev. Virginia: 1820, Howt's Adm'r r. Kile's Adm'r, 
328, 331 (stealing a slave; evidence that Gilmer, Vo .. 202 (action on all instrumllnt of de-
another person, who Ih'cd DGI!r the slave. fendant; evidence of it:> forgerY by the son of 
while the defendant Ih'cd at a diswnce. had the payee, admissible; after" the agency of 
been included in the original warrant for that person" in t,he forgery is made out, then 
arrest. but had then fled the State. oonfessing that person"s skill in imitating the hll.Dd in 
himself guilty, excluded; but "direct e\-idence QU05tion would be admissible); West Viroinia: 
connecting W. with the' corpus delicti' would 1871, Crookbam r. State. 5 W. Va. 510, 513 
certainly have been admissiblc"; the offered (stabbing; threats and flight of another person. 
evidence, if not followed by e\-idence of an excluded). 
"O\'ert act", was merely' res inter a1io~ acta ') ; 2 Contra: 1898. Chamberlain t. PierS'ln. 
1846, State Il. Duncan, 6 Ired. 236, 2;J9 (acces- 31 C. C. A. 157. 87 Fed. 420 (injury by de
sory to murder; threats and arrest of other railment; to exonerate the defendant's em-
per~ons. exrluded); 1873, State v. White. OS ployees. a con\-ictioll of third per.;on3 for 
N. C. loSS (larceny; suspicious conduet. and causing the derailment was excluded); 1897. 
flight from the State, of a third person. ex- State::. Smarr. 121 :\. C. 669, 28 S. E. 549 
eluded); 1874, State t. Haynes, 71 N. C. 79 (that another had been oon\-icted of the 
(conduct of another person, before and aft<3r burglary charged. inadmissible). 
the crime, admitted); 1875, State to. Bi .. oop. But of course mere BlUlpiciQn is nothing: 
73 N. C. 44, 46 (larceny; the familiarity of a 1899. Brown v. State, 120 Ala. 342, 25 So. 
third person with the premisee, and his suspi- 182 (merely sho'\\-ing that another was eus-
cious conduct on the night of the 18I'ceny, ex- pected. excluded). 
eluded) ; 1877, State v. Dln-is. 77 N. C. 483 Nor can the prosecution show that another 
(murder; thronts of a third. person, and hi~ person was acqllilltd, because this leaves still 
departure for tlw dcpcased's hou~c. e:ccluded. open the defendant's ~hare in the nct (except 
on the reasoning of State t. May); 18S0. for the purpose mentioned ill note 4. infra): 
State v. Baxter. 82 N. C. 602 (Iareen}'; another 1893. People r. Mitchell. 100 Cal. 328. 334, 
person's suspicious conduct, C3:cluded); 1912. 34 Pac. 698. 
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§ 142 INCONSISTENCY, TO DISPROVE AN ACT [CHAP. VII 

The general principle is applicable, it may be noted, equally to ci'Oil cases, 
such as the trespasses of animals.3 Moreover, on the principle noticed al
ready for the argument of opportunity (ante, § 132) the prosecution may in 
advance negative the argument by showing that other possible persons did 
not do the act.4 

The fact of mistaken 'identity seems also to be relevant in this connection i 
the argument is that a third person, not the one charged, was really involved, 
and the fact of the existence of a third person capable of being mistaken for 
the one charged is some evidence that he possibly or probably did the things 
attributed to the person charged.5 

§ 143. Suicide, or other Self-Infliction of Barm; Suicidal PJana. If the 
deceased, with whose death the defendant is charged, committed suicide, 
obviously the defendant could not have killed the deceased. There ought to 
be no doubt about the admissibility of plans or desires to commit suicide, even 
where no other evidence of its particular probability or feasibility is offered. 
Its improbability or non-feasibility should be matter for rebuttal, and should 
not exclude the evidence of its probability. That the evidence may be manu
factured is no reason for its exclusion; for it may also not be manufactured, 
and if not, it is most cogent. The distance in time ought not to exclude the 
evidence of plans; for it does not exclude evidence of a defendant's threats 
(ante, § lOS). That the deceased's hearsay statements of plan are admissible 
under an exception to the Hearsay rule, is plain (post, § 1725). 

The relevancy of plans of suicide has been well expounded in the following 
passagp' 

1892, FIELD, C. J., in CQTTI. v. Trefethell, 15i Mass. 180,31 N. E. 961: "The nature of the 
case proved by the Commonwealth was such that it was not impossible that she had com
mitted suicide. If it could be shown that she actually had an intention to commit Silicide, 
it would be more probable that she did in fact commit it than if she had no such intention. 
. .. It may be true that an unmarried woman pregnant with child, if she has an inten
tion to commit suicide, drJes not always earry that intention into effect, although she have 
an opportunity; but it is impossible to say that the actual existence of such an inten
tion docs not tend to throw some light upon the cause of death of such a woman when found 
dead under circumstances not inconsistent with the theory of suicide. . .. If it could 
be shown that during the week before her death she had actually attempted to drown her
self, and had been prevented from doing so, it manifest that this fact, according to 
the general experience of mankind, would have some tendency to show that she might have 
made a second attempt." 

• 1895. Green 7). Skoqvist. 57 N. J. L. 617. sary: 1882. White tI. Com .• 80 Ky. 48·1 (mis-
31 AtJ. 228 (trespass by cattle: the trespaMers taken identity allowed to be shown): 1881. 
of other persons' cattle. admitted) : State 7). Witham. 72 Me. 531. 536 (adultery: 

Conha. but wrong: 1898. Dover 7). Win- testimony by a neighbor that the defendant 
cheater. 70 Vt. 418. 41 Atl. 445 (sheep-killing: had several times talked with the woman at 
killing of other sheep by other dogs. not ad- her gate in the evenings of certain months: 
millBible to negative the guilt of defendant's counter-testimony was admitted by a nearer 
dogs). neighbor that a pel'llOn. not the defendant. had 

·1897. Bram tI. U. S .• 168 U. S. 532. 18 talked there during the same time: Peters. J .. 
Sup. 182 (where the probabilities lay betwoon "Of course. both statements cannot be true: 
three pel'llOns). still it cannot reasonably be said that the truth 

'The argument is of courll6 a common one. of the one would not the probability of 
and only seldom has a ruling upon it been neces- the truth of the other "). 
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§§ 130-144) SUICIDE § 143 

Such evidence has constantly been admitted, as the annals of celebrated 
trials illustrate; until the squeamish doubtings of modern times, hesitating 
to accept the suggestions of natural logic, and not happening to be provided 
with justifying authority, furnished a few instances of rejection; but such 
rulings are without support from any point of view.1 

§ 144. for Suicide. For the same reason, an emotion or 
feeling impelling to suicide is relevant; and facts tending to show the exist
ence of such an emotion either events, e.g. the pregnancy of a seduced 
woman, or conduct, e.g. exhibitions of melancholy or despair (two kinds of 
evidence dealt with post, §§ 391, 394) should be receind to show it. Con
trary facts tending to show emotions averse to suicide would be equally ad
missible.1 

§ 143. 1 ENGLAloo"J> : 1699, Spencer Cow
per's Trial, 13 How. St. Tr. 1166 (murder, the 
issue being whether the deceased had com
mitted suicide or was killed; e\'idence was re
ceived of her being melancholy and depressed; 
.. she said her distemper lay in her mind, . . . 
and the sooner it did kill her the better; 
• • . she neglected herself in doing those 
things that were necessary for her health, in 
hopes it would carry her off, and often wished 
herself dead "). 

UNiTEOSTATES: Federal: 1917, Brawner v. 
Royal Indemnity Co .• 5th C. C. A., 246 Fed. 
637 (life policy, issue of suicide; deceased's ex
pressions of inclination to suicide, admitted); 
Florida: 1917. Kersey v. State. i3 Fla. 832. 74 
So, 983 (murder of wife by sbooting; deceased's 
statements of ha,-ing taken poison ,,-ith 
suicidal intent, excluded, because the death 
was by gunshot and the shooting could not 
ha,'e been done b~' herself; unsound); 11iinoUJ: 
1859, Jumpertz v. People, 21 Ill. 408 (intention 
to commit suicide, and consistency of the mode 
of death with suicide, admitted); 1892, Siebert 
1>. People, 143 Ill. 571, 584, 32 N. E. 431 (state
ments of suicidal intent excluded; no ruling 
on the question of relevancy); 1917, People v. 
Ahrling, 279 Ill. 70, 116 N. E. 764 (cited post, 
§ 1726); Indiana: 1909, Carter v. State, 172 
Ind. 227, 87 N. E. 1081 (cited more fully posl, 
§ 238, n. 6); Iowa: 1912, State v. Beeson, 155 
Ia. 355, 136 N. W. 317 (cited more fully posl, 
§ 1725. n. 1); Kansas: 1896, State v. Asbell, 
57 Kan. 398, 46 Pac. 770 (admitted, there being 
a possibility of suicide); Louunana: 1851, 
Preston, J., in State v. Bradley, 6 La. An. 559 
(putting as admissible the supposed fact of a 
letter being round on the person of the de
ceased declaring an intention to commit 
suicide); Massachusetts: 1882, Com. v. Felch, 
132 Mass. 32 {abortion; to show a self-abortion 
by the deceased, her .. purpose and intent" 
.. would be if knowll a material aid in ('oming to 
a correct conclusion"; but her declarations 
of purpose were excluded); 1892, Com. ". 
Trefethen, 157 Mass. 180 (intention to commit 
suicide, the defendant being the deceased's 

s~ucer, admitted; overt uling Com. ~. Felch; 
sec quotation supra); Minnesota: 1896, Hale 
~. Life Co., 65 Minn. 548, 68 N. W. 182 (in
surance policy; the dcceased's threat to com
mit suicide, not admitted to show suicide, 
b('cause made two years before); .Missouri: 
1894, State v. Punshon, 124 Mo. 448, 457, 27 
S. W. 1111 (threats of deceased "'-ife to kiU 
herself, excluded, on the ground of hearsay); 
1896, State to. Punshon, same decision affirmed 
on second trial, 133 Mo. 44, 34 S. \V. 25; 
1895. State 1'. Fitzgerald. 130 Mo. 407, 32 S. W. 
1113 (excluded, unless accompanied by an 
attempt to execute them; overruling State v. 
Ludwig, 70 Mo. 412); 1915. 8t3te v. Ilgenfritz, 
263 Mo. 615, 173 S. W. 10-11 (murder; de
ceased's threats of suicide. held admissible; 
o\'erruling State v. Punshon and State v. 
Fitzgcrald); New York: 1890. Smith v. Bene£. 
Soc., 123 N. Y. 85, 25 N. E. 197 (suicide as a 
defence to an insurance policy; the deceased's 
design to commit suicide before taking out the 
policy, admitted); Ohio: 1872, Blackburn v. 
State, 23 Oh. St. 146, 149, 165 (intention more 
than six years before. admitted); Tennessee: 
1884, Boyd v. State, 14 Lea 161, 177 (a dispo
sition and intention to commit suicide, held 
admissible, .. as there is no direct testimony as 
to the fact of the homicide ") ; VClillont: 
1896, State v. Fournier. 68 Vt. 262, 35 Atl. 178 
(question left undecided); 1898, State 11. 

Marsh, 70 Vt. 288, 40 At!. 836 (deceased's 
declarations that he was giving his horse 
arsenic as medicine, offered to show that he had 
it and might ha"e used it himself, excluded). 

Compare the citations post, § 1725 (declara
tions of intention to suicide). 

§ 144. 1 1699, Spencer Cowper's Trial, 
Eng. (S4)C citation allie, § 143); 1904, State I). 
Kelly, 77 Conn. 266, 58 Atl. 705 (deceased's 
despondency several months before, excluded; 
unsound); 1859. Jumpertz 1'. People, 21 III. 
408 (evidence admitted of mental condition 
of cheerfulness, or the contrary, pointing 
towards or against suicide); 1896. State r. 
Punshon, 133 Mo. 44, 34 S. W. 25 (tIle de
ceased's .. disordered condition of mind", 
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§144 INCONSISTENCY, TO DISPROVE AN ACT [CRAP. VII 

excluded); 1872, Blackburn D. State, 23 Oh. 
St. 165 (a pre\'ious melancholy disposition, 
tending to suicide. admitted; the interval 
between the death and the time testified to 
affecting only the weight of the e,,;dellce); 
1884, Boyd v. State, 14 Lea Tenn. 161, 177 
(melancholy or despondent disposition relevant 
on the question whether suicide was com
mitted; Deaderick, C. J.; .. The condltions 
and surroundings at the time of death may be 

• 

looked into if of a character likely to impel 
suicide "); 1899, Morrison v. State, 40 Tex. 
Cr. 473, 51 S. W. 358 (deceased's ebeerful 
behavior up to time of death, admitted to dis
prove suicide); 1898, State v. Marsh, 70 Vt. , 
288, 40 Atl. 837 (state of health of dcce.'lsoo, 
('onsidered) . 

Compare the citations post, § 391 (motive 
for suicide). 

• 

• 
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§§ 148-177J BOOK I, PART I, TITLE I i 148 

SUB-TITLE I (continued): EVIDENCE TO PROVE A HUMAN ACT 

TOPIC III: RETROSPECTANT EVIDENCE 
(TRACES, MATERIAL, ORGANIC, AJ.~D MENTAL) 

CHAPTER VIII. 

§ 148. General Principle. 

a. MECHANICAL TRACES 

§ 149. Miscellaneous Instances in Crim
inal Cases. 

§ 150. Brands on Animals and Timber. 
§ 150 a. Tags, Signs, and N umber

Plates on Automobiles, Ships, Railroad 
Cars, and other Vehicles and Premises. 

~ ).'i1. Postmarks on Envelopes. 
; ., 'il a. Fingermarks and Footprints. 
~ l.;~. Possession of Stolen Chattels. 
§ !!KL Possession of Chattels as in-

-!:,-11'·" ( other Crimes than Larceny. 
~ i·:A. Possession of Money to show 

~ .. '·'.i'lY· 
~ 155. Same: Discriminations as to 

HIJlen Chattels and l\loney. 
§ 156. Possession of Receipts and In

struments of Debt, to show Payment. 
§ 157. Possession or Existence of Docu

ment~, to show Execution, Delivery, or 
Seisin. 

§ 158. Negative Traces: (1) Lack of 
News, to show Death. 

§ 159. Same: (2) Lapse of Time, to 
show Payment. 

§ 160. Same: (3) Lost Will; Lost 
Documents in general; Debtor's Fraud in 
Possession; Sundry Instances. 

b. ORGANIC TRACES 

§. ~63. Birth during l\Iarriage, to show 
LegItimaev. 

§ 164. 'Same: Adultery of the Mother, 
to show Illegitimacy. 

§ 165. Physiological and Mental Traits, 
as evidencing Ancestry hy Heredity. 

§ 166. Resemblance of Child, to show 
Paternity. 

§ 167. Corporal Traits, to show Race or 
Nationalih-. 

§ 168. "Birthmarks. to show Events 
during Pregnancy; Vencreal Disease, to 
show Adultery; Pregnancy, to show Inter
course. 

c. MENTAL TRACES 

§ 172. General Principle. 
§ 173. Consciousness of Guilt. 
§ 174. Consciousness of Innocence. 
§ 175. Belief or Recollection: (1) as 

evidence of Identity. 
§ 176. Sa.me: (2) as evidence of Legi t

imacy; of Ma.rriage; of Tcstamentary 
Execution. 

§ 177. Conduct of Animals, as indicating 
a Human Act. 

§ 148. General Principle. The convenience has already been explained 
\1nte, § 43) of grouping the various kinds of evidentiary facts according as 
they come, in time, before, at, or after, the act to be proved. There have 
now been considered the various kinds of evidentiary facts in the first two 
groCi_ ... , i.e. facts having Prospectant and Concomitant indications; there 
remains the third group, namely, facts having a Pll!8trospectant indication. 

The inference here 1001 .. 8 bacl,;ward from the evidentiary fact to the alleged act,' 
i.e. taking our stand at the fact offered, we infer from it that at 80me previous 
time the act 10a8 or was not done. 

The common feature of this group of evidentiary facts is that they are all 
open to a similar sourCe of weakness, and thus offer to the opponent a general 
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§ 148 MECHANICAL TRACES, AS EVIDENCE [CHAP. VIII 

mode of explaining away (anie, § 34) their force. Thus, if, to show that A on 
January 1 stole a bicycle, there is offered the fact of his possession of the bi
cycle on June 1, the probative force of this fact rests on the assumption that 
the hypothesis that will explain his possession is that he obtained the bicycle 
by stealing it. But there are also in truth other possible hypotheses, for 
example, that it was gh-cn or sold to him by the thief or by a purchaser from 

• 

the thief, or that he found it. The question of admissibility is whether the 
hypothesis of his stealing is, among all hypotheses, ' prima facie' sufficiently 
prominent to make the fact admissible (on the general theory of Relevancy, 
ante, § 31); and, if it is admissible, the opponent may show that one of the 
other hypotheses is in truth a much more probable explanation (on the theory 
of Explanation, ante, § 3-1). So, if in proving the doing of an act by A as a 
mark of his former existence as B, there is ofl'ered (as in the Tichborne case) 
the fact that A has a recollection of the event, or if, to disprove it, we offer 
the fact that A has no recollection of it, the opponent may show, in the first 
instance, that the recollection has come, not from having done the act, but 
fmill having heard or read about it; and, in the second instance, that the 
lack of recollection is due, not to not having done the act, but to the natural 
fading d memory. 

In short, the tests of Hclevancy and the opportunities of Explanation are 
of the same general nature in this group of evidentiary facts. The general 
argument runs: Is the trace one whose possession (or lack of possession) by 
the person charged could be explained by the operation of other causes than 
the doing (or not doing) of the act in question? 1 

The kinds of facts Illay best be roughly subdivided according to the mode 
in which such causes might operate, i.e. according as the connection between 
the evidentiary trace and the act in question is mechani'Jal, organic, or mental. 
The typical case of the first is the possession of stolen goods; of the second 
sort, corporal resemblance of child to parent; of the third sort, conscious
ness of guilt. 

a. MECHAJ..'1CAL TRACES 

§ 149. Miscellaneous Insta.nces in Crimjnal Cases; Identity-Evidence 
distinguished. The presence upon the person or premises of articles, frag
ments, stains, tools, or any other resulting circumstance, is constantly em
ployed as the basis of an inference that the person did an act with which these 
circumstances are associated. In general, however, few questions of rele
vancy arise. l There are innumerable instances in the records of celebrated 

§ us. 1 From the point of view of logic 
and psychology lIS applicable to argument be
fore the jury (not the rules of Admissibility), 
see the materials collected in the present 
author's .. Principles of Judicial Proof, as 
given by Logic, Psychoiogy. and General Ex
perience. and illustrated in Judicial Trials" 
(1913), §§ 138-155. 

§ 149. 1 Federal: 1909. Sorenson 11. U. S .• 
8th C. C. A .• 168 Fed. 785 (burglary; posses
sion of revolver. nitroglycerine. etc., 18 days 
Inter, excluded on the facta); Ala. 1892. 
Gilmore 11. State. 99 Ala. 154. 159, 13 So. 536 
(boot-tracks); 1897, Thornton 11. State, 113 
Ala. 43, 21 So. 356 (book and pencil); 1909, 
Phillips v. State, 162 Ala. 14, 50 So. 194 (human 
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trials; but their relevancy is so patent that no occasion is gi .... en for rulings 
of law: 

" Who finds the heifer dead and bleeding fresh, 
And sees, fast by, a butcher with an axe, 
But \\ill suspeet 'twas he that made the slaughter?" 

William Shakapeare, Henry Vr., Pt. II, III, 2. 

1850, Mr. W. Willa, Circumstantial Evidence, 3d ed., 96: "In a case of burglary, the 
thief had gained admittance to the house by means of a penknife, which was broken in 
the attempt, and part left in the window-frame i the broken knife was found in the pocket 
of the prisoner, and perfectly corresponded with the fragment. . . . In another case, iden
tification was established by the correspondence of the wadding of fire-arms with part of 
a torn letter found in the prisoner's possession; and in a case on the Northern circuit, where 
a man had been shot by a ball, the wadding of the pistol, which stuck in the wound, was 
found to be part of a ballad, which corresponded with another part found in the pocket of 
the prisoner." 

(1) The few rulings recorded are merely the occasional instances in which 
such questions have been (usually quite without necessity) pushed to a de
cision in the higher Court. 

(2) It is to be noted that (on the principle of § 34, ante) the opponent may 
always explain away the indication by showing other hypotheses for the 
presence of the trace, as where, on a charge of murder, the presence of 
blood-stains is explained by the killing of a chicken, or the presence of a weapon 
by the owner's previous loan of it to another person. It is also to be noted 
that an argument may be based negatit'ely on such traces, as where it is 
shown, on a charge of murder, that the murderer must have been stained 
with blood, while the accused bears no blood-stains and therefore could not 
have done the killing. To this also there is a counter-argument (of Explana
tion) that the absence of such traces can be accounted for by their intervening 
destruction. 

(3) The question may be asked, What is the distinction between evidence 
of Traces and evidence of Identity? For example, to prove a murder, evidence 

tracks); Fla. 1893. Whetston v. State, 31 Fla. 
240. 250. 12 So. 661 (shoe-tracks excluded. be
cause having no marked peculiarities); lou:a: 
1907. State v. Kehr. 133 Ia. 35. llO N. W. 149 
(burglary whilc armed with a re\'oh'er; the 
possessio a of a rcvolver when arrcsted two 
months later, excluded; this is finical); 
Kan. 1905. State v. MeAnarney, 70 Kan. 679, 
79 Pac. 137 (blood-stains on trousers; ex
cluded here. because the trousers had been 
placed in contact with the deceased's bloodY 
clothing before chcmical testing); Ky. 1900, 
Ireland v. Com.. Ky. • 57 S. W. 616 
(slungshot. excluded on the facts); ltI e. 1870. 
State v. Kingsbury, 58 Me. 238. 243 (fire set 
by kerosene; presence of kerosene stains on 
a shirt admitted); Mas8. 1850. Webster's 
Trial, 5 Cush. 295. 3~8. Barnes' Rep .• 84 (the 
lower jaw of the deceased. etc .• found on the 
defendant's premises); Mo. 1898. State r. 

Miller. 144 Mo. 26. 45 S. W. 1104 (pistols); 
N. r. 1908. People v. Del Vermo. 192 N. Y. 
470.85 N. E. 690 (knife like that with which a 
killing was done); N. Dale. 1897. State v. 
Campbell. 7 N. D. 58.72 N. W. 935 (burglary; 
various tools. ctc .• admitted); S. Dai.·. 1898. 
State t·. Garrington. 11 S. D. 178. 76 N. W. 3:tti 
(sack of defendant found on premises the ncxt 
day. admitted); Tex. 1899. Pike v. State, 40 
Tex. Cr. 613. 51 S. W. :;95 (the fact of the sale 
of some liquor being r,dmitted. thc prescnce of 
drunken men about. the defendant's store was 
admitted to show [hat the liquor was intoxi
cating; compare R. v. Burton. cited posl. § 152 
and the cases in § 153); Utah: 1906. State v. 
Freshwater, 30 Utah 442. 85 Pac. 447 (defec
tive typewriter showing the mark on a letter) ; 
Va. 1898, McBride 11. Com .• 95 Va. 818. 30 
S. E. 454 (certain traces held inadmissible). 
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is offered that a gun fOlll1d in thc defendant's possession is ex:t{,tly fitted b~' 
the bllllet fOllnd in the body of the deceased; what kind of cvidence is this? 
Thc truth is that this (,\'identiun' fact is reallv double and il1\'olvcs both kinds , , 

of inferenccs, The nature of the argument to prove Identit~· (post, § -H 1) is 
that a certain fad ofl'crefl is an essl'ntial mark of sameness of person, in 
this instanec, that the fit of the hllllet is a necessary and unique mark of the 
sIa~-er, The weakncss of this type of argument is that the mark may not be 
ncr:es:;aril~- assoeiated with one pcrson but may be eOllllllon to a Iluml}('r of 
pcrsons; an(l hence thc modc of dealill~ with such evidl'nC'e is to show that 
other persons also have the same mark, here, that other persons in the 
neighborho(lIl possessed guns of the same bore. :\o\\" the argumcnt from 
'l'mces assumes that thc argulJ1ent to 'identit~' has be"11 settle(l ant! acceptl·d, 
i,e. here it assumes that the use of the glln in question is an esscntial or suffi
cient mark of the lIlurdcrer, allll it thclI sets about to pro\'{~ that the accused 
possesse(l that mark. i.e, used that gun; and to do this it (llrers tl)(~ fact of its 
subsequent finding in the accused's possession, Here the wcakness of the 
argument is an entirely new and dill\~rcnt one. na mcl~', the trace of s1\bsequent 
possession tloes nut neC'essarily indica.te u usc at the time of the murder. since 
the gun ma.y he Olle whieh the IH:ellS(:d has rec'cntly borrowed, 01' it may he 
his own gun whieh was lent to llnotl1('r person at the time of the murdcr. 
Thus, there are two wholl~' diii'erent cvidentiar,\' question" ill\-ol\'eti in the use 
of tltis e\'idc!lec, --- first, the question of Identity, whethel' this ilHli\'idual 
gun is a necessary mark of the sla~'er; and ~e('oJl(lIy, the question of Traces, 
whether its subsequent possession ('\'idenees its 1\SC at the tillle of the mur
der. The present type of argulllent, then, thc argument from Tmces 
to a former aet, is It distinet argullll'l1t from that of Identity, Although 
in some instances the stille eil'cumstanee ofl'ered lIlay gi\'t~ rise to hoth argu
lI1ents, this is 1)\, no lUcans llel'CSSan' or usual, amI therc is no essential eOIl-, . 
llt'ctiun between thc two kinds of argulIlents. 

§ 150. Brands on Animals and Timber, When an animal is found in 13':3 
possession, and the animal bears .1 brand or other mark, and on£' of tht' issues 
is whether A is tIH.~ ow ncr of the [I ~imal, it is a natural and immediate infcr
('nee that tht· animal belongs t,/ the Iwrson whose bran,l it bears, and, if that 
brand is A's, then to A. This inferenC'c, however, while sufficiently probable 
in the light of pra('tieal e:q)ericnce, is in tl'llth a eompositc one, made up ()f 
two steps: (1) first, the inference, from the preSl'nce of A's usual mark, that 
A placed this particular mark, a genuine argument under the present prin
ciple, from a trace to the source of the trace; and (2) secondly. the illferenee 
from the fuet that A pla.ced it there, to thc faet of his ownership of the animal. 
The latter step of inference is the vital one; it is perhaps not less natural than 
the former, but it i" more serious in its effect. Its real probative foundation 
is that of the well-established presumption of ownership from possession 
(post, § 2515). 

Courts have usually held, when tlw question was raised, that the inference 
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of oWllership Illa~' be dr:~wn, as a matter of common law; 1 and it has been 
univel'sally conceded that the presence of the hrand is evidence of identity 
(i,e. of the animal being one of those originally branded b~' the brand-user) 
even though not of ownership, The larger scope of the evidence has been 
generally confirmed by legi~lation. I n most of the stock-raising eommuni
ties, the brand on alli1l/al~ is made c\'idcnce of ownership; though in order 
to encourage registration and thus pre\'cnt confusion, the rule is applied only 
to brands duly registered by law,! 

§ 150, I I!IUO. R. ... For~ytlw. ·1 :-:. W. 
Tcrr. Call, :lOs (:1 brand i:; on "ommon law 
principles c\;dencc of owncr~hip; Houleau .. J .. 
dis".; heot opinion on the subject. hy McGuire. 
.J.); I~S6. People r. Bollin~{·r. 71 Cal. 17. 
11 Pal!. iOU; (Inree!l~·; It a!l <-arnl!lrk 115C"d b:. 
the alleged owners of the hog~ \\'a~ s"me e\'i
de Me of owr,,~r"hip "): H107. State r. Wolfley. 
;5 Kan. 4U'-'. b!J Pal!. 1016 (on ('()mml)n-Iaw 
prindples a bralld may he e\'idelWe of owner
ship as weli as of idl}lltity); ISll.'i. Plumml'r r. 
l'\('wdit;atc. ::! Du\'. I,;'. I (a hrnnd "u. 8." 
is adnli:,~ih!t.' a~ ('·~·idcI1(,~ o! o\,,"ner:-:hip. hut is 
not 'pC'r ~e' suHieient (!\'idcf1re); It:.~f1. Rtatp. v. 
Cardelli. Hi Xe\'. al!). 10 P:w . .j:n um/,/c 
(:It commOll l:lw a pattIe-brand m:w h" . ' 

:o:orue C\'j<.h"'ur:t' (If f)'nH~r.~hip); 1~s81 Stpwart 
,'. HUllwr, \(j Or. 6::!. 16 Pac. S;r. (" Brand
ing !5tock furnishes c\'idrucc of its f)\\~ncr-
I · ") ~ up . 

COl/tra: IS72, I'l'opll'~ r. D(,Y3Uit. II Hci,:k. 
4:,n (u. .. U. S:' hrand i~ 1I0t eviclr.!lC~ l)f OWllcr

~hip unless shown t/.) ha,'c heelll,ut on hy t:. S. 
officers). 

For the use of an I!nrecordel\ brand as in
dit'ating a schcl/!,' tv SIIpprc.s .• f'vid.·/lcC u//arcclIll. 
s~e post, § 278. 

" It should be reID!'mherN\ that ~Ollll' of the 
ensuing dedsions intr'rpret I'arli(!r Rtat'.ltC'" 
which mt'" haye been chan~ed in til!' inlen'al: 

• 

CA;o;.~I>.\: Dam. n. S. I nor;. c. I·Hi. Crim. C. 
§ !lS!J. (in c.-iminal Ca5CS. tIl!' prC':"llce IIpon 
cattle of a dUh' recorded hrand or mark i~ to • 

L.' e\'idC'!lcc of oWll<,rship): AI/fl.:;;t. 1!l13. 
2d se.,s .. c. ::!·I. § 5 (!.rand not \'enlt'd ~hall he 
"':ldeace of 0\\11l'rsliip hy rpld~i,·rt'd !.ram\-
• )wller); ik. C. :5t. WI·!. -1 Grm. Y, r. fl. § .~ 
(.,tLlel:-brand not \'entl~d tl) be .. ·ddp::,·e ()f 
o\\'ncnhip, if r~cordC!\ a!ld 1llH'a!lc(·I!(',I): 
Mall. H. S. lOla. {'. 2:j, § S ("attlc-hmn,\ 
dill:; allotted ~hall he e\,j,!cn,'" of owncr.-!dp. 
wlH're titl" to ('attic is il1\'o!\'"d); S. Jr. Terr. 
Oms. Ord. IS\JS. c. 7G. § 5. Rt. I (l00. C-. '!:!. 
§ 5 (" the! preticnce of a ret'ordcd brnnd on an;' 
~tock" shall be eddcl1cl) of the ownpr,hip of 
the animal); O'I/ari,,: St. 1!l10. e. 70. Brand 
Act. §·1 (cerWicate of reeorded brand of stock 
shall he e"idellce of "the ownership of such 
certificate" with further proof of authenticity) ; 
Sad:atc)u:u:an: H. S. 1920. c. 123, § 5 (dul,\' 
recorded brand >hall be ,,' prima facie' (:vi
dence of the ownership by the owner of sueh 
brand of the animal bearing the sume "). 

L":'''TEI> HT.\TES: A.rizona: Rc\,. St. H1l3. 
Ch', c. § :l7GO (on trial for \;olation of the 
stock In ws. the presence of brand or earmark 
.. daimed b:. the tlcclIsed to be his hrand or 
mark". though not recorded. is evidence of 
eOl1veroion; and the oWl1ershil> of lh'e-stock 
from 11 foreign f;tt,te. etc .• "rna\' be shown bv 

• • • 
the marks or brands thereupon" though not 
recorded); § :J757 (omcial record of live-stock 
brands. pro\'ed by certified copy, is 'prima facie' 
C\'idenre of all the fact~ required to he entered 
in said hook", and of the rights of the person 
named. or of the a.<signcc on proof of assign-

n t .. t .• I d" t) § '3--8 m~u. 0 usc smu )rau I co c.; . Ii} 

(ilmnu or I'armark duly TI'f'ordcd if' prima 
facie c\'idence that the .mimal "is the property 
of t hI' owner of such hrand and curmark". 
except when the animal is one seized pursuant 
to this law. and exe<'pt for fresh brands upon 
maveril·ks. etc.); !!lOI. Brill ~. Christy. 7 Ariz. 
::!17. Ga Pac. 757 (statute held 1I0t to make the 
recorded brand evidence of ownen;hip): 1014. 
~Inrley v, State. 15 Ariz. 405. 140 Pac. 215 
(St. 100.'i. c . .'il. §§ 66. fJ7. and St. !!l12. c. 4, 
p. 13. as to brand e\'idellce of ownership. 
considered); CalIfornia: Pol. C. 1872. § a ws 
(eoun!.;' rm'order's cert Hied copy of rl'cord~d 
rattle hrand or m"rk is evidence .. as to the 
o\\'ner~hip of all IInimals legally mark~d or 
branded") ; § 31i::! (in action to recover pos:;es
si.!Il ... the mark or braud is prima facie ed
d('nce that the animal belongs to the owner of 
the mark or brand"); Colurm/o: Compo St . 
1021. § 3110 (""rmark!l may be used in evidence 
.. ill connel'tion with the owner's recorded 
br:Jlld"j; § 3126 (in all suits or criminal 
I1roceedinl!:s involving tIll' title to animals . 
a ccrtifil'd copy of the rel,"ord of a hrand shall 
be "primll facie evidence of the ownership of 
such animal"); 1895. Chesnut t·. People. ::!I 
Colo. 512. 523. 42 Pac. 65(; (recotdcd brand, 
admis$ihle .. merelv as a mark of iuelltifica--ti'Hl "); IS07. Brooke I:. People. 23 Cd!). a7a; 
4t! Pac. 502 (unrecorded brand; same); 
idaho: Compo St. l\J1!J. §§ 1!J20. 1\J24. 1\J27 
(in all proceedings where title or right of posses
sion is ill\'(llved. the brand on an animal. if 
duly recordl'd. shall be . prima facie' c\'idencc 
that .. the animal belongs to" the bra!1d
UWJl<,r and that the latter has the right of 
possession at the time of action; .. no evidence 
of ownership of siock by brands or for the 
purpose of identification shall be permitted" 
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unleS8 the brand is recorded; the State re
corder's certified copy of the record, or the 
original certificate, shall be evidence of the 
right to use the brand; .. parol evidence shall 
b.l inadmiS8ible to prove the ownership of a 
brand "); § 1944 (brandbook, recording ani
mals to be removed from State, to be "e~;
dence of the facts recited therein ") ; 1907, 
State p. Dunn, 13 Ida. 9, 88 Pac. 235 (under 
the statut{l oral evidence of the ownership of a 
brand is inadmissible; since the statute, .. still 
the brand itself may serve as the means to the 
owner himself for the identification of the 
animal"; compare § 1639. p08t); 1920, State 
P. Grimmett, 33 Ida. 203, 193 Pac. 380 (lar
ceny ; unrecorded brand admissible to evi
dence identity, though not ownership, under 
St. 1913, c. 171, p. 543, amending Rev. C. 
1908. § 1228) ; 
Illinois: Rev. St. 1874. c. 88. § 3 (county 
clerk's record of stock brands and marks. 
admissible) ; 
Mis8ouri: Rey. St. 1919. § 4251 ("If any dis
put{l shall arise about the question of whose 
any particular mark or brand may be. it shall 
be decided by the re~ord of the clerk (of the 
county court)"; :m interesting specimen of 
primith'e legislative modes of expression) ; 
Nebraska: § 90 (ownership of cattle. horses. 
mules. and s\\;ne in issue; the recorded brand 
to be • prima facie' evidence of "ownership of 
the person whose brand it may be"); § 106 
(on trial of offences concerning cattle running 
at large. etc .• " proof of brand shall be deemed 
• prima facie' evidence of c. wnership of such 
lltock) " ; 
NeroofJ.: Re\'. L. 1912. § 7172 (on trial of 
offences concerning animals running at large 
upon a range, .. the brand and other marks upon 
BUch animal shall be prima facie evidence 
of ownership "); § 2237 (tJn trial of actions for 
possession of any animal marked or branded 
as provided by statute ... the mark and brand" 
shall be primary evidence of ownership); 
§ 2234 (certified copy by recorder under seal of 
recorded mark and brand. to be evidence of 
ownership in .. any action" of all animals 
legally marked and branded); 1886. State v. 
Cardelli. 19 Nev. 319. 10 Pac. 433 (an unre
corded brand may be evidence of ownership) 
New Mexico: Annot. St. 1915. § 118 (no brand 
not lawfully recorded "shall be recognized as 
evidence of ownership of the horses", etc.); 
§ 122 (in prosecutions for cattle-offences, certi
fied copy of the registered brand "shall be 
sufficient to identify all etc .• and" shall 
be prima facie proof that the person owning 
the recorded brand is the owner of the animal 
branded with BUch brand "); 1891. Pryor ". 
Portsmouth C. Co .• 6 N. Mex. 44, 27 Pac. 327 
(instruction under the statute construed); 
1892. Terr. P. Chavez. 6 N. Mex. 455. 30 Pac. 
902 (the brand ill evidence equally for an 
assignee of it); 1901. Gale tI. Salas. 11 N. Mex. 
211. 66 Pac. 52\) (statute applied); 1909. Terr. 

v. Valles. 15 N. Mex. 228, 103 Pac. 984 (lar
ceny; unrecorded brand is evidence of iden
tity) ; 
North Dakota: Compo L. 1913. § 2596 (certifi
cate of record of brand or mark of stock by 
commissioner of agriculture and labor. to be 
"evidence of ownership ") ; § 2597 (vent
brand to be .. prima facie evidence of the sale 
or tran~fer of such stock "); § 21105 (where a 
certificate of brand or mark is lost or destroyed. 
" the original brand records only shall be 
prima facie evidence of ownership. except 
where a fact can otherwise be established ") ; 
Oklahoma: Compo St. 1921. § 4028 (recorded 
brand on stock. to be evidence of ownership) ; 
1906. Hurst v. Terr .• 16 Ok!. 600. 86 Pac. 280 
(larceny of cattle; an unrecorded brand is 
evidence of ownership; the statutory rule 
merely provides an additional. not an ex
clusive sort of evidence. Te"as rulings dis
tinguished) ; 
Oreaon: Laws 1920. § 9162. as amended by St. 
1921. Feb. 21. C. 151 (" No evidence of owner
ship of stock by bmnd, or for the purpose of 
identification. shall be permitted" unless the 
brand is recorded: except as in § 1968); 
§ 1968 (for animals oti.er than sheep. goats. 
or hogs. earmarks .. sht'.U be taken in evidence 
in connection with the owner's recorded 
brand". when title is in issue; for sheep. hogs. 
and goats. earmarks a S Willi a~ brands etc. 
"shall be considered lr evidence" when title 
is in issue. even though not recorded); 1899. 
State .v. Hanna. 35 Or. 195. 57 Pac. 629; 
State P. Morse. 35 Or. -162. 57 Pac. 631; 1914. 
State v. HendIJrson, 72 Or. 201. 143 Pac. 627 
(unrecorded brand is admissible to identify); 
1920. State v. Moss. 95 Or. 616. 188 Pac. 702 
(where two brands are found, one older than 
the other. the presumption of ownership at
taches to the earlier brand); 1917. State v. 
Randolph, 85 Or. 172. 166 Pac. 555 (under St. 
1915. C. 33. an unrecorded bra ad cannot l)(l 
used to evidence either identity or OWt:=:-:;hlp; 
history of the legislation examined); 1919. 
State ". Warner, 91 Or. 11, 178 Pac. 221 (lar
ceny; under St. 1915. C. 33. 3. all evidence 
of ownership or identification founded on an 
unrecorded brand is excluded; Bean, J .• digs. 
because here there was other evidence than the 
unrecorded brand) ; 
South Dakota: Rev. C. 1919. § 8135 (in civil 
action involving title. recorded brand on 
animal is "prima facie evidence of the owner
ship of the person whose brand it me-y be"; 
and "proof of the right of any person to use 
any brand shall be made by a copy of the 
record of the same". ete.) ; 
TexlUl: (recorded brand on stock is evidence of 
ownership); Rev. Civ. St. § 7160 ("No 
brands except such as are recorded by the 
officers named in this chapter shall be recog
nized in law as any evidence of ownership of the 
cattle. horses. or mules upon which the lIame 
may be used "); St. 1913. C. 69. p. 129 (amend-
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The sam~ policy has led, in timber-producing communities, to similar 
legislation for marks on logs and timber.3 

ing Rev. Civ. St. § 7160. by providing .. that 
this shall not apply in criminal cases "); 1898. 
Turner v. State. 39 Tex. Cr. 327. 45 S. W. 1020 
(larceny; brand recorded after the date of 
the alleged taking is not evidence of ownership 
under the statute; moreover. a~ e\idence of 
identity it is unnecessary; prior cases on the 
la.tter point disapproved); 1900. Welch v. 
State. 42 Tex. Cr. 338. S. W. 46 (preceding 
case approved. but treated as holding that t.he 
unrecorded or subsequently recorded brand 
is at least evidence of identity); 1899. Chown·· 
ing v. State. 41 Tex. Cr. 81. ill S. W. 946 (like 
Welch 11. State; repudiating Tittle v. State. 
SO Tex. App. 597); 1900. Walton v. State. 41 
Tex. Cr. 454. 55 S. W. 566 (recorded brand 
is evidence of ownership. even in a county 
other than where recorded); 1903. Swan 1:. 

State. Tex. Cr. • 76 S. W. 464 (Turner 
case cited. but hcld not to exclude but merely 
to limit the purpose of a multiple brand as 
evidence); 1903. Sapp v. State. Tex. Cr. 
-. 77 S. W. 456 (Turner and Welch Cases. 
supra. both approved). 
Utalt: Compo L. 1917. § 211 (State livestock 
board secretary's record of marks and bran dB ; 
certified copy .. shall be deemed evidence in 
law") ; 
Washington: R. & B. Code 1909. § 3158 
(recorded stock-brand. to be evidence of owner
ship of animal) ; 
Wyoming: Compo St. 1920. § 7474 (on any 
indictment ... proof of the brand thereon shall 
be sufficient to identify all classes of live-stock. 
and proof of the ownership of such brand shall 
by prima facle c\idence of the ownership 
of such live stock ") ; (live-stock brands; 
§ 3095 certified copy of recorded brand to be 
"prima facie evidence" of the ownership 
of such animal by the party whose brand or 
mark it might be. and shall be taken as evi
dence of ownership in all civil or criminal pro
ceedings "when the title to the aniwa! is in
volved or proper to be proved. when such claim 
is sustained and corroborated ~ith other 
evidence"); 1916. Harris v. State. 23 Wyo. 
487. 153 Pal'. 881 (larceny; certified copy of 
recorded brand. admitted. under St. 1913. 
e._126. and Compo St. 1910. § 6177). 

Distinguish here the inference of larceny 
of cattle from the poss/U/81Qn o/stock misbranded 
with the defendant's brand placed over another 
brand. Here the inference is from the act of 
misbranding the stock to the act of stealing. 
i.e. the inference from defendant's conduct in 
fabricating evidence of his ownership so as to 
conceal the e,idence of actual ownership by 
another. This inference belongs therefore 
under the principle of § 278. post (fabrication 
of evidence as an implied admission). But 

it rests on the additional 8Mumption that the 
defendant himself effected or was privy to the 
misbranding. alld not merely on the faet of the 
misbranding or of the finding of such stock in 
defendant's possession. Hencc the ruling in 
State v. Moss. 95 Or. 616. 188 Pac. 702 (1920). 
cited post. § 278. n. 6. 

I C .... N .... DA: R. S. 1906. e. 146. Crim. C. 
§ 990 (in trials for certain offences concel·ning 
timber. a duly registered timber-mark shall 
be evidence of ownership of the timber). 

UNITED ST .... TZ!!: Ark. Dig. 1919. § 840'( 
(lOgs and timber "having any such recorded 
mark impressed or fixed thereon shaH be pre
sumed to belong" to the person recorded for 
that mark); Fla. Re\·. G. S. 1919. § 2396 
( .. Any log found" bearing recorded brand 
.. shall be deemed prima facie to be the 
property of sueh person "): § 3903 (official 
stamp .. appearing upon timber or lumber 
adrift". to be e,idence vf ownership); Minn. 
Gen. St. 1913. § 5471 (recorded log-mark on 
logs to be e,idence of ownership); Mo. Rev. 
St. 1919. § 10322 (mcorded mark on logs. lum
ber. etc .. to he evidence of ownership); § 5727 
(rp.corder of deeW!' re(!ord of Bour-brands. 
provable by certified copy); N. Mcz. Annot. 
St. Hl15. § 3'J77 (log-brands; .. the cert.ificate 
of the recorded brand and the proof of the 
brand upon any such product shall be prima 
facie evidence of the ownership thereof"); 
N. Y. Com. L. 1909. Navigation. § 73 (presence 
of recorded mark on floating logs or timber. 
presumpti,·e evidence of ownership of party 
recording); North Carolina: Con. St. 1919. 
§ a989 (timber marked \\ith registered trade
mark is presumed to be .. the property of the 
proprietor of such trademark "); Oh. Gen. 
Code Ann. 1921. § 6232 (registered trade-mark 
on timber. to be prima facie e,idence of 
trade-mark proprietor's ownership of timber) ; 
Or. Laws Hl20. § 7!)51 (recorded mark on Jog 
or timber. to be evidence of ownership); 
Philippine Islands: Admin. C. 1917. § 517 
(registered brand of anirll:lls; the copy is
sued to the owner is to be .. a certificate of 
ownership. which certificate shall be • prima 
faeie' e,·idence that the animal is the property 
of the person therein named as owner"); 
1908. Catabian v. Tungcul. 11 P. I. 49; 
Wash. R. &. B. Code 1909. § 7094 (recorded 
mark on logs or timber afloat. to be evidence 
of ownership); W. Va. Codc 1914. c. 62£. 
§ 16. St. 1882. c. 119 (trade-mark on timber; 
the timber presumed to be .. the property of 
the proprietor of such trade-mark"); Wis
consin: Stats. 1919. § 1739 (reeorded mark on 
logs or timber aBoat. raises presumption of 
ownership). 
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§ 150 M E:CHANICAL TRACES, AS EVIDENCE [CH.U. VIII 

Distinguish the question whether the ojjicial register of brands or marks is 
admissible to show a person to be entitled to use the brand recorded as his; 
this is usually dealt with in the same legislation, but it falls under another 
principle (post, § I(47). 

§ 150a. Tags, Signs, and Number-Pla.tes on Automobiles, Railroa.d Cars, 
Ships, and other Vehicles and Preinises. The foregoing principle is equally 
applicable to other marks on property, provided only in common experience 
the particular kind of mark is associated with ownership or control (If the 
person signified by the mark. Thus, the name or number marked on a shop, 
a ship, a railroad car, or other chattel or structure, may be admissible to show 
that person's ownership or controI.I In particular, the number-plate borne 
on an automobile is admissible to show that the person who originally regis
tered that number as owner is the owner of the car bearing that number
plate.2 This would be plain on principle at common law; yet only a few 

§ 150a. I Can'Jda: 1921, R. v. Hayton, 57 D. L. ant's name found at the place; held doubtful; 
R. 532, Onto (keeping liquor; the brand "liquor" this case shows how different a man the judge 
on a box. held not sufficient e\'idence of con- is when reasoning about his own affairs at 
tents); Illillois: 190a, Chicago City R. Co. home and reasoning in the judicial strait
V. Carroll, 20G Ill. 318, US N. E. 1087 (injury jacket; suppose he had forbidden a certain 
by defendant's railroad car; that the cars young man to court his daughter and then one 
running on the line where the plaintiff was in- morning found on the parlor floor by the sofa 
jured bore the inscription "Chicago City R. a bunch of keys with the tabooeu young man's 
Co.", admitted); 1895, Pittsburgh, F. W. & name; would he hold that "there was some 
C. R. Co. 11. Callaghan, 157 Ill. 40G, 41 N. E. doubt whether the evidence was properly 
909 (i:lttering on locomoth'e cab, held to be admitt~d"?); Or. Laws 1920, § Sit6 (fralldu
e\'idence of ownership by purporting owner) ; lent usc oi food contailwr; stamped name 
Iowa: 1913, Howell V. Mandelbaum & Sons, on container. presumed to be that of the 
lGO Ia. 119, 140 N. W. 397 (name 011 a wagon, owner); W. Va. Cude 1914. C. 62;;:, § 2:!, St. 
held evidence of ownership; cases collected); 1897, C. 15 (bottle bearing trademark, pre-
Kansas: 1907, State V. Ford, 76 Kan. 424, 9~ sumed to be the property of trademark owner). 
Pac. 1G{;6 (keeping a place for illegal sale of • COlin. St. 1021. C. 400, § 45 (motor-
liquor; bills of sale of liquor found in the vehicles;" proof of the registration number of 
defendant's cash register, naming him as any motor vehicle therein concerned [i.e. violu
vendee. admitted, as analogous to the circum- tion of law] shall be prima facie e\'id~nce in 
stantial evidence of tags on goods); lIfas.~. any criminal case that ~he owner was the opera-
1859: Stearns V. Doe, 12 Gray 482, ·IS6 (port- tor thereof"); Mas8. 1910. Trombley v. 
name on stern of vessel); 18Sa, Com. to. Stevens-Duryea Co .. 206 Mass. 5IG, 92 N. E. 
Collier, 134 Mass. 203, 205 (label on barrel); 764 (an lIutomobile, occupied by the driver 
1900, Ingraham v. Chapman, 177 Mass. 123, only, injured the plaintiff; held (1) that the 
58 N. E. 171 (presence of name on a dog's number borne on the car with the certificatt, 
collar is some evidence ot the person's owner- of registration of the defendant, who was not 
ship; "it is like the caw of a brand or mark the driver. were sufficient evidence of the de
upon cattle"); 1916, Robinson tI. Doc, 224 fendant's ownership or right to possession; 
Mass. 319, 112 N. E. 1007 (battery h~' a man (2) that the driver's possession of the auto
alleged to be an agent of the deft circus- mobile was no e\-idence that he was the agent 
owner; the signs on wagons, etc., and the or servant of the owner; the Court's opinion 
men's uniforms, etc., held to be sufficient evi- is on the latter point, inconsistent, for after 
dance of defendant's identity as owner and first stating the question to be "whether there 
employer); 1922, Eshenwald 11. Suffolk Brew- was evidence for the jury", it proceeds to rule 
ing Co., Mass. ,134 I~. E. 642 (personal that" there is no presumption"; whichever 
injury caused by defendant's wagon; the ruling the Court meant to make, it is unsound 
markod name on the wagon, etc: .. admitt~d as as a matt!!r of practical eX{lt'rience. which is the· 
evidence of ownership); Mich. 191,8, Theisen basis of all presumptions); Mich. lOIS, Hatter 
11. Detroit T. & T. Co., 200 Mich. 136, 1G6 1'. Dodge Bro~ .. 202 l\Iich. 9j, 1G7 N. W. 035 
N. W. 901 (agency evidenced by defendant's (" a proof of the license number upon an auto-
letterhead bearing agent's name); N. Y. mobile ... identifies both vchicle and owner-
1910, People V. Hill, 198 N. Y. Gol, 01 N. E. ship"); Jfinn. Gen. St. 1913, § 2643 (in pro-
272 (murder; keys with tag bearing defend- ceedings against the registered owner of n 
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§§ 148-177] TAGS, NUMBER-PLATES, ETC. § 150a 

of the elaborate motor-vehicle statutes expressly so declare. But the 
apparent caution exercised b;r watchful devotees of automobilist interests 
in keeping such a provision out of the statutes should not permit the 
common-law principle to be ignored by the courts; for it is a dictate of 
common sense. 

The principle of Explanation (ante, § 149, 3-1) leaves the opponent free to 
point out any facts which in the case in hand weaken the inference from gene
ral experience. 

But a caution is necessary in extending the analogy of these brand and 
mark cases to the use of tags, label.s, bills of sale, and other documents.3 

The basis of the inference in the brand cases is the known custom that 
ollly the owner ordinarily imprints a brand or mark of his initials, name, etc. 
But when e.g. a bill of sale for liquor sold by Roe to J. S. is found on J. S.'s 
premises, the inscription to J. S. is by custom the statement of the ven
dor, hence is (even when authenticated) no more than the vendor's hearsay 
statement; hence, its only available status, prima facie, is that of an admis
sion of J. S.; to bring it to this point, the principles of §§ 260 and 1073, 
post, must be invoked and satisfied. 

§ 151. Postmarks on Envelopes. The postmark on an em·elope is, upon 
the same principle, admissible to show that the envelope bearing it had passed 
through the hands of the postal officials at the time and place indicated. Here, 
however, the question separates itself more distinctly into two others,
first, whether the postmark may be assumed genuine, without more evidence 
(post, § 2152), and if so, whether the postmark, regarded as a statement of 
the postal official, may be admitted under the Hearsay exc:eption for official 
statements (post, § 1674). This anal~'sis might be applicable equally to the 
brands of stock and timber; but it seems not to have been made, and 
its recognition for postmarks only is due to the course of early English 
rulings. 

§ 151 a. Fingerprints; [·ootmarks. (1) The inference from fingerprints, 
in its present aspect, is no different from the inference from any other Trace, 
e.g. a paint-smear or a torn coat. The peculiar strength of this e,·idence 

motor-vehicle. .• the fact that sU('h motor- automobiles (motor vehicles; "the registrn. 
vehicle has upon it the registration-number tion number displayed on such motor vebicle 
assigned to slIch owner under this Act shall be shall be prima facie e,idence that the owner 
prima facie e\·idence that such motor- of such vehicle was then operating the same"; 
vehicle belonged to such registered owner ") ; "ith detailed rule for overcoming the presump-
N. Me:r;. St. 1!J12. c. 28, § 4 ("in any con- tion); Wyo. Compo St. 1920. § 3484 (··in any 
tro\·ersy respecting the identity or ownership controversy respecting the identity or owner
or control of an automobile. the number borne ship or control of any motor vehicle. the 
by it shall be prima facie evidence that it number borne by it shall be prima facie 
was owned and operated by the person to whom evidence that it was owned and operated by 
the licellsc therefor was issued "); N. D. Compo the person to whom the certificate of regis
L. 1913. § 2976 (in actions against registcrea tration therefor was issued "). 
owner of motor-vehicle. the presence 011 the Distinguish the question whether the 
vehicle of the registration number assigned ownership of the car is e\-idence of the aoency 
under the statute is evidence" that such motor- of the drirer (post. § 2509). 
vehicle belonged to such registered owner"); I As applied in State v. Ford. Kan., supra. 
Po. St. 1919, June 30, § 30, Dig. 1920. § 995, n. 1. 
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§ 151a MECHANICAL TRACES, AS EVIDENCE [CHAP, VIII 

lies rather in the Identity inference; for the use of all evidence from Traces 
involves commonly both inferences at the same time (as noted ante, § 149). 
Fingerprints as evidence can therefore better be considered under Identity 
(post, § 413 a).l 

(2) The inferen(!e from footmark:s is also no different, in its present aspect, 
from the inference from other Traces. Here, too, the Identity inference 
plays an irnpGr~'lt part, in that the Identity inference (in contrast to the 
use of fingerprints) is apt to be specially weak, because open to special dan
gers. It is therefore eonsidered under Identity (post, § 413 b). 

§ 152. POllsenion of Stolen Chattels. On a charge of taking goods, the 
fact that A was (ound, subsequently to the taking, in possession of the goods 
taken is relev&nt to show that he was the taker. It is true that several other 
hypotheses are conceivable as explaining the fact of his possession; never
theless the hypothesis that he was the taker is a sufficiently natural one to 
allow the fact of his posscssion to be considered as evidentiary. There has 
never been any question of this: 

1866, POLLOCK, C. B., in R. v. Exalt, 4 F. & F. 922 (burglary; the three accused were 
seen near the place on the night in question, and the next morning the watch was found 
(In Exall): "The law is that if, recently aftcr the commission of the crime, a person is found 
in possession of the !ttolen goods, that person is called upon to account for the possession, 
_., that is, to give an explanation of it which i" not unreasonable or improbable. The 
strength of the presumption which arises from such possession is in proportion to the short
ness of the interval v·hich has elapsed. If the interval has been only an nour or two, not 
half a day, the presumption is so strong that it almost amounts to proof, because the reason
able inference is that the person must have stolen the property; in the ordinary affairs 
of life, it is not probable that the person could have got possession of the property in any 
other way. . •. Such evidence is, no doubt, not conclusive. As an illustration of this, 
I may mention that I remember hearing the late Baron Gurney say that he once picked 
up something lying in the road and observed, 'f\ow if this has been stolen and I am found 
with it, I might be charged with the robbery.' The other circumstances in the case, how
ever, will always aid or rebut the presumption, aad it is not the less e\idence because it 
is not conclusive evidence. It is aome evidence, if its weight depends upon the circum
stances, and espcciaIly on the nature of the possession, whether it is open and avowed or 
secret and concealed, and what is the nature of the account given of it. What the jury 
have to consider in each case is. what is the fair inference to be drawn from all the circum
stances before them, and whether they believe the account given by the prisoner is under 
the circumstances reasonable and probable or otherwise." 

The use of this sort of e\"idence goes back as far as any in our law; for in the 
earlier system of Germanic law the possession of goods stolen gave rise to a 
peculiar and particularly speedy mode of procedure unfl.worable to the ac
cused. In modern times the fact , ... f recent possession is also given a pro
cedural effect, in that it casts upon the defendant the duty of producing an 
explanation, in default of which the case may be closed adversely to him. 

151 Q. I Whether the object door. table. 
etc. on which the fingerprints wera im
prell8ed mml ~ produced in proving them. 

depends upon the genet'al principle as to the 
llroduction of chattels (post. § 1182). 
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§§ 148-177) POSSESSION OF eRA TTELS § 152 

This effect of the evidence &s a prc.mmption or as sufficient (' prima facie ') 
evidence is dealt with elsewhere (post, § 2513). 

The inquiry is here as to the admissibility of the evidence, and only one 
or two questions capable of dispute have ever been suggested. The time of 
the subsequent possession is immaterial; the lapse of a long interval opens 
a greater possibility of innocent explanations, and may pre"ent the raising 
of a presumption of law, but does not alter the relevancy of the facU Pos
session by a husband can probably not be used against the wife; unlpss thf! 
husband is shown to be ignorant of the presence of the articlcs.2 The pos
session of goods of the same Idnd as the general class of goods from which 
the taking was done is receivable, even though the specific quantity or any 
quantity of the general mass cannot be identified or discovered or shown to 
be missing.s But these and other questions arc almost invariably discussed 
in judicial opinions from the point of view of the legal presumption to be 
attached to the evidence (post, § 2513), and not as invoking a question of 
admissibility. Where a presumption is held to be created, the admissibility 
of the evidence is of course conceded; but "'here the presumption is refused, 
it is sometimes difficult to say whether the inadmissibility of the evidence 
is also intended to be declared. 

§ 153. Possession of Chattels as indicating other Crimes than Larcllncy. 
Wherever goods have been taken as a part of the criminal act, the fact of 
the subsequent possession is some indication that the possessor was the taker, 
and therefore the doer of the whole crime. Thus such possession is receiv
able to prove the commission of other acts than the simple crime of larceny. 
It is receivable to show the commission of a burglary,! a forgery,2 a counter-

§ 152. 1 1862, R. 1'. Wilson. 2 F. & F. 123. 
Bramwell. B. (said to be .. strong e\idence". 
if "shortly after" the stealing; here seven teen 
months after; yet the e\idence was used); 
1846. Com. v. Montgomery. 11 Mete. 53·1. 
537 (" at a period somewhat distant", suffi
cient). 

2 Sec post, § 2513. 
I Enolarul: 1854. R. 1'. Burton. Dears. Cr. 

C. 282 (larceny of pepper; the defendan t wa..~ 
found coming out of the warehouS(! with pepper 
in his pockets of a sort similar to that on the 
next Boor above in the warehouse. hut it could 
not be shown that any pepper was missing; 
Maule. J .. admitting the e\'idence: "If a man 
go into the London Docks sober without 
means of getting drunk. and comes out of one 
of the cellars very drunk wherein arc a million 
gallons of wine. I think that would be reRson
able evidence that he had stolen some of the< 
wine in that cellar. though you could not prove 
that any wine was stolen or any "ine was 
missed "); 1881, Sartin v. State. 7 Lea Tenn. 
679 (stealing M's horse; the defendant when 
found was riding M's mule. and e ... idence was 
received of the stealing of M'B mule on a day 
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._. 
subsequent to that charged. in company with 
C. who when found was riding M's horse 
charged to have heenstolen hy the defendant) ; 
1898. Parker ~. U. S .• 1 Ind. Terr. 5U2. 43 S. W. 
858 (larceny of cattle; defendu:nfs. possession 
of other stolen cattle not recch'cd to identify 
those charged. because not taken from the 
same placll). 

For other cases concerning the possession 
of stolen oood., as· e\idenee of crime on other 
e"idential principles. sec post. §§ 218. 414. 

§ 153. 1 190·1. McCormick 1'. State. 141 
Ala. 75. 37 So. 377 (watch); 1905. Flanag:m r. 
People. 214 Ill. 170, 73 N. E. 347; and cases 
cited post. § 251:~. n. 8; 1878. Short v. State. 
fi3 Ind. 376. 380; 1804. Com. r. Millard. 1 
Mn.qg. 6; 1922. State v. Crawford. Utah 
-. 206 Pac. 717 (robhery; revolver found in 
defendant's room 40 days later, excluded on 
the facts). 

! 1861. Com. tI. Talbot. 2 All. Moss. 161 
(possession of a forged document by one 
claiming II benefit under it. admitted. to show 
forgery); 1885. State t. Yerger. 86 Mo. 33. 
39 (possession of forged instrument is evi
dence of forgery of it). 

• 
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§ 153 MECHANICAL TRACES, AS EVIDENCE [CHAP. VIII 

feiting,3 a TIllirder,4 a liquor-selling,5 or any other crime in which either a chief 
or a subordinate result might be the possesilion of a material article. For 
the same reason, the possession of burglar's tools is relevant to show that the 
possessor committed burglary, provided it first appears that the burglary 
was committed with such tools.6 . 

§ 154. Possession of Money to evidence Larceny, etc. The mere pos
session of money is in itself no indication that the possessor was the taker 
of money charged as taken, because in general all money of the same denomi
nation and material is alike, and the Iwpothesis that the money found is the 
same as the money taken is too forced and extraordinary to be receivable. 
Where the denominations of the money found and the money taken corre-• • 
spond in a fairly close way, the fact of the finding of that specific money would 
have probatiye value and be relevant, because the mone~" found is fairl~' 
marked as identical with the money taken. 

Another mode, however, of making the fact of money-possession relevant 
is to show its ,~uddeTl po.~.~e8si()/l, -i.e. to show that before the time of taking 
the person was without money, while immedia.tely after that time he had a 
great deal; this reduces the hypotheses to such as im'oh'e sudden acquisi
tion, and a dishonest acquisition thus becomes a natural and prominent hy
pothesis. On such conditions the possession of unidentified money becomes 
relevant.! 

11815. R. ». Faller. R. & R. 308. by all the mittQd. and by the aid of such tools; otherwise 
Judgcs (admitted to show a procuring "ith in- .. there is no connection. probable or possible. 
tent to utter). betwecn it and all offence conff!ssedly com-

e 1!l05. People ~. Jackson. 182 N. Y. 66. mitted without the aid of such tools"); 1882. 
74 N. E. 565 (murder; the defendant's posses- People 11. Hope. 62 Cal. 2!l1. 2!l5 (same in BUb-

sion of the deceased's watch and pocket-book. stance); 18!l0. People r. Sansome. 84 Cal. 44!l. 
admitted); 1857. Williams v. Com .• 29 Pa. 453. 24 Pac. 143 (same principle applied); 
102. 103. 106 (murder; possession of money 187!l. State r. Morris. 47 Conn. 179. 181 
and watch of the deceased. admitted; .. posses- (burglary while armed; the possession of arms 
sion of the fruits of crime is of great weight in after emerging from the house admitted as 
establishing the proof of murder. where that e\idenre of their p085ession while in it); 1884. 
crime has been accomplished with robbery"). State v. Franks. 64 Ia. 39. 42. 19 K. W. 832; 

I Going into a place sober and coming out 1866. State v. Harrold. 38 Mo. 490. 498 
drunk evidences the obtaining a/liquor therein: (hurglary; the finding of the goods stolen. and 
1854. Maule. J .. in R. t'. Burton. Dears. Cr. C. of the burglnr's tools. a-Imitted); 1872. State v. 
282 (quoted arne. § 152); 1859. Com. 1'. Taylor. Dubois. 49 Mo. 573 (finding of burglars' tools. 
J.l Gray Mass. 26; 1867. Com. to, Kennedy. admitted). 
!17 Mass. 224; 1889. Com. 7). Finnerty. 14S Distinguish the ndmission of burglar's tools. 
Mass. 165. 19 N. E. 215; 1893. Com. v. Hurley. possessed be/ore Ihe act. to show a design (posl. 
158 Mass. 159.33 N. E. 342. § 238. an/c. § 88). 

The following rulings prohably depend upon § 15'. I C.U.ADA: 1914. R. v. Minchin. 
the same principle: 1860. Com. 1'. Maloney. 15 D. L. R. 792. Alta. (theft of public moneys; 
16 Gray Mass. 20 (goings in and comings out the accused's deposits and ,\ithdrawals of 
of numbers of persons with jugs. etc .. admitted amollnt~ in bank account. admitteu. though in 
to show liquor-selling); 1889. Com. v. Finnerty. themselves" absolutely immaterial". to show 
148 Mass. 165. 19 N. E. 215 (admitting the that the money went into his pO!lSCssion and 
mere fact offrequent goings in and comings out. not that of fellow-employees; Beck. J .• diss.; 
as under certain circumstances indicating the Stuart. J .• concurring. said: "The case [of 
sale of liquor "ithin); 1893. Com. v. Brothers. Williams 11. U. S .. ':lI/raJ is criticised severely 
158 Mass. 206. 33 N. E. 386 (same); 1899. and perhaps with justice in W. on Evidence. 
Pike 11. State. 40 Tex. Cr. 613. 51 S. W. 395 § 154. in a note; the criticism is apparently 
(cited ante. § 149). very sound. but the authority of the Supreme 

• 1865. People 11. Winters. 29 Ca\. 658 (but Court of the United States is impressi\'e ") ; 
first it must be shown that a burglary was com- 1918. R. 11. Minchin. 18 D. L. R. 340. Can. 
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§§ 148-1771 POSSESSION OF CHATTELS, MONEY §I55 

§ 155. Same: Discrimina.tions as to Stolen Chatteiil and . The use 
of possession of stolen goods to show their stealing must be distinguished 
from the use of possession of otlzer stolen goods to show a knowing receipt of 
stolen goods, the object there being to show knowledge or intent (post, 
§ 323). The relevancy of lack of mone~' to show a motive for stealing (post, 
§ 392) or to show incapacity to payor to lend (ante, § 89) involves also differ
ent questions. Whether a person may be fried under tlle same indictment for 
stealing and for knowing receipt of stolen goods, and be found guilty as an 
accessory of the theft, raises questions of criminal pleading. 

§ 156. Possession of Receipt or Instmments of Debt, to show Payment. 
The payee of money naturally leaves behind him in the hands of the paj'or 
some document by way of receipt or evidence of payment. (1) Where this 
document is a signcd acknoldedgment, . in the strict sense, a receipt, " it is 
receivable as an Admission.1 (2) Where this document is merely the in
strument of liability itself, customarily surrendered to the obligor upon satis
faction made, e.g. a promissory note, a bond, the possession of the in
strument by the obligor may be rclenlDt to show a past transaction of 
discharge. The circumstances in each case, however, must determine; for 

Sup. (stealing money while an official; bank. insoh'ency before entering the employment and 
book of defendant showing an unexplained subsequent possession of property far exceeding 
excess of deposit~. held not erroneously ad· his earnings in the employment. ndmitted; 
mitted; but the judges differed ill their reason· leading opinion); 18!)8. Com. ~. MulreY, IiO 
ing; no authority on this point cited). Muss. 103, 49 N. E. !)l (false pretellces by a 

UNITED ST .... TES: Fedrral.. IS!)7. Williams city official having a snlary of SI.200; de· 
l). U. S .• 168 U. S. 3S2. 18 Sup. 92 (extortion; posits in bank at the time charged too large 
large bank deposits hy the defendant, about to be accounted for by his salar}', received); 
the times of ;;he !llleged offence, and in excess 1!)02. Com, I). De\'nney, 182 Mass. 33. 6-l 
of his salary, held improperly. submitted to N. E. 402 (robbery); I!)05. Com. I). Tucker, 
the jury as evidence of dishonest acquisition, I8!) Mass. 457, 76 N. E. 127 (murder; the 
because there was no necessary cOllnection he. 3ccu5Cd's lack of money before the crime and 
tween this excess and the alleged extorted pos5Cssion of it afterwards. nnd the loss of 
Bums; the Court treats the question as thoUll:h money from the house of the \'ict;rn, admitted) ; 
the jury had been told that this proved guilt. 1!)11. Com. ~. Richmond. 207 l\bss. 240. !)3 
though the trial Court mereiy said" you are N. E. 816; New 'r"ork .. 1886. New Yor!, & B. F. 
at liberty to infer" an unfavorable explanation; CO. I'. :\!oore, 102 N. Y. 667, 6 N. E. 2!)3 (civil 
tbe opinion is valueless and illustrates this action for embezzlement by an employee); 
Court's frequent confusion of the admissibility 1!)05. People~. Gaffey. 182 N. Y. 257, i4 N. E. 
of e\'idenec and its etTeet as a presumption); S3G (forgery; tbe defendant's small salary 
Alabama.. IS97. Leonard t'. St.ate. 115 Ala. and large deposits, admitted to show the prob-
80. 22 So. 564 (possession of money after a able mode of disposition of the cash.stealings 
larceny. admitted); l!J00. Turner v. State. I:?! cO\'cred by the forged notes; the Court seems 
Ala. 59, 27 So. 272 (possession of money nfter to err in calling this .. evidence of moth'e ") ; 
a larceny, excluded on the facts); 1901. Leath Wa.~hin%ll" 18!)8. State v. Burns. l!J "'·asb. 
D. State, 132 Ala. 26. 31 So. HJ8 (forgery; 52. 52 Pnc. 316 (posacssion of any money wben 
mere possession of a smaller sum of money. arrested, admitted). 
held inadmissible; a strained rulin~); Illinois.. Distinguish the usc of lcu:k of money to show 
1853, Gates I). People, 14 III. 433. 438 (that tbe Ino/ire (post. § 3!)2). 
defendant before a murder and robbery had § 156. 1 For admissions in general as open 
no money, but after it had Bame resembling to explanations. post. § 1058, 
that taken, admitted); Kansas.. 1877. State For receipt as not conclusive but open to 
11. Grebe. 17 Kan. 458.460 (larceny; possession denial by parol evidence, ace poSI. § 2432. 
of money by one who had been poor. admitted) ; For a receipt in unproved handwrilino. as 
!o/a.i.~achU8elt.i" 1846. Com. I). Montgomery. presumptively autbenticated. sec post, § 2148. 
11 Mete. 534, 537 (Jarreny of bank bills and For a receipt of a third person, as not ad· 
checks; principle applied); 185-1. Boston & missible witbout calling him to the stand, sec 
W. R. Co. to. Dana. 1 Gray 101 (embezzlement; post, § 1456. 
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§ 156 MECHANICAL TRACES, AS EVIDENCE [CHAP. VIII 

the party offering the evidence must be one who would naturally have re
ceived the instrument from the party now seeking for payment.2 Counter
explanations may be shown by circumstances explaining the possession other
wise, as where the debtor has access to the place of custody of the instrument. 
But in judicial opinions few questions here arise except upon the propriety 
of creating a presumption of payment (post, § 2518), for this requires a much 
stronger quality of probative value than mere admissibility.3 

§ 157. POBsession or Existence of a. Docnment, to show Execution, De
livery, or Seisin. The possession or existence of a document is connected 
with a number of inferences, most of them resting on the present principle, 
but some of them requiring for convenience to be treated elsewhere in cou
nection with other principles. 

(1) The existence of a docilment purporting to be signed by A is under all 
circumstances some evidence of A's genlline execution of it. But the ques
tion which has naturall~' arisen is whether under certain circumstances it is 
sufficient evidence of A's execution. That it is sufficient, in combination 
with one or more circumstances, is well recognized in a few classes of cases. 
The age of the document, together with its custody, and (if it is a deed of 
land) with the fact of possession of the land, suffices for its authentication 
(post, § 2137); the official cllstody of a purporting official document equally 
suffices (post, § 2158); the imprint of an official seal will often suffice to au
thenticate (post, § 2161); and the course of the mails may suffice for a reply
letter (post, § 2153). All these rules, however, are auxiliar~' rules of sufficiency, 
not rules of admissibility. It is necessary here merely to note that the rules 
are founded on an inference applying the present principle. 

(2) The existence of a document in a certain kind of place such as the 
grantee's custody or office of registry may be sufficient evidence of the 
delivery of the document, so far as its delivery may be material.. Here the 
usual question is not of the admissibility of the fact (which is conceded), 
but of its sufficiency to raise a presumption of Jaw (]Jost, § 2520). 

(3) 'fhe existence of a document in tlte hOllse or among the goods of A may 
be offered as evidence that A has had posses/don of it, or has otherwise dealt 
with it.l Here the question is genuinely one of mere admissibility; and it is 

2 Instances of the Use of this evidence: when he merely produces them, how do I know 
1800, Egg 17. Barnett, 3 Esp. 196 (possession of that were ~ver in the hands of the payee, 
a bill of exchange, bearing the plaintiff's in- or any with his name upon them as 
dorscment as payee and the defendant's name acceptor? It is very possible that when they 
as drawer); 1809, Sluby 1). Champlin, 4 Johns were left for acceptance he refused to delh·er 
N;Y. 461. 468 (pQssession by surety of a bond them back, and, having detained them ever 
for duties nnd of the collector's receipt). since, now produces them as evidence of a loan 

I This explains the apparent illiberality of of money"). 
the following rUling: 1810, Lord Ellenborough, § 15'1'. 1 1843, R. 17. O'Connor, 4 State Tr. 
C. J., i!l Pfill 17. Vanbatenberg, 2 Camp. 439 N. s. 935, 1045 (sedition; Rolfe, B.: "If time 
(excluding the mere bill of exchange, when elapses between the apprehension of the party 
ollered by the acceptor against the drawer to and his being taken away, and you find docu
prove payment; "Show that the bills were ments afterward in his possession, • non constat' 
once in circulation after being accepted, and but they came there afterwards "); 1848, R. lo. 

1 will presume that they got back to the ne- O'Brien, 7 State Tr. 1, 100, 1113 (docnments 
ceptor's hands by his having paid them. But found in a portmanteau of the defendant after 
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usually answered by holding that the fact of the document's discovery in 
that condition is admissibie, provided the place was actually in A's control 
and provided the lapse of time has not made too probable the hypothesis of 
other persons' intrusion: 

1581, Campwn'a Trial, 1 How. St. Tr. 1050, 1061; Campion the Jesuit being charged 
with treason in seducing subjects t.o take an oath of obedience to the Pope, Anderson, 
Queen's counsel, said: "These papers, thus found in houses where you were, show that 
for ministering such oaths you are a traitor. . " For if a poor man and a rich man come 
both to one house, and after their departure a bag of gold be found hidden, forasmuch as 
the poor man had no such plenty and therefore could leave no such ba~ behind him, by 
common presumption it is to be intended that the rich man only, and no other, did hide 
it. So you, a professed papist, coming to a house, and there sHch reliques found after your 
departure, how can it otherwise be implied than that you did both hring them and leave 
them there; so it i!l flat they came there by means of a papist, 'ergo' by your means. " 
Campion: "Your conclusion had been necessary if you had also showed that none came 
into the house, of my profession, but 1." 

From t.he foregoing inference must be distinguished the inference, from 
the existence of a document in A's possession, to his lmowledge of its contents 
(post, § 260) or, still further, to his approval of the contents as his admission 
(post, § 1073). . 

(4) The existence of a document of ownership of lana (n deed, lease, or li
cense) may be evidence that the maker of the document had possession of the 
lalUl at the time of making it. This doctrine, now well settled in English 
law, is applicable in proof of title by adverse possession in prior generations, 
where no evidence has surviyed except the documents themselves which em
bodied acts of claim of ownership.2 It used to be said occasionally that the 

he had been arrested and others had had acce8S 
to it, received); 1897. State t'. Shh'e, 58 lian. 
783.51 Pac. 274 (robbery; near the place Was 
found an envelope addressed to one defendant 
bearing the return-request of the other; ex
cluded. because no possession of the envelope 
by either was shown). 

~ The line of cases is as follows: E:-,oLA:-'D: 
1783. Clarkson t>. Woodhouse, 5 T. R. 412, 
3 Doug. )89 (a custom to hold land exempt 
from (:ommon right; to show prescriptive 
exercise. leases of 71 and 123 years of uge were 
receh'cd; Lord Mansfield. C. J.: .. They arc 
so old that nobody can speak to possession 
under them "); 1808, Rogers t>. Allen, 1 Camp. 
309 (alleged licenses of fishing and dredging. 
dated from 1661 to the end of that ~entury, 
were objected to because no rent appeared to 
have been paid U<lder them; Heath. J., thought 
this not necesS2,ry, .. as they were of such an 
ancient date tlmt it could not reasollably be 
supposed that cvidence of such payments was 
still preserved; howe\'Cr. to give any we:ght" 
to them. the receipt of payment, or other acts 
of ownership, !Dust be shown "in later times"); 
1809, Doc t>. A.~kew. 10 East 520 (to prove a 
custom of a widow's holding during chaste 

viduity, entries in the manor book of succes
sions to estates 80 described were admitted. al
though no instanccs of the acting upon the 
custom by forfeiture for unchastity were 
testified to); 1829. Coombs v. Coether. M. 
& M. 39S, semble (old lease-copies; possession 
not necessary for chapter·house Ie uses. which 
were like public records); 18-12. Doc t·. Pulman. 
3 Q. B. 622 (a counterpart of Illeuse. admitted. 
a~ equivale;J.t to it, without uccounting for the 
original leuse or showing pos:;cssion); 1862, 
Malcomson t>. O'Dea, 10 H. L. C. 593, 614 
(Willes. J.: "Ancient documents ... pur
porting on the face of them t{J show exercise 
of ownership. such as a lea!!C or a license, may 
be given in evidence without proof of possession 
or payment of rent under them, us being in 
themselves acts of ownership and proof of 
possession; this rule is sometimes stuted with 
the qualification, provided that poSSEssion is 
proved to have followed similar documents, or 
thut there is SGme proof of actual enjo) ment 
in accordance with the title to which the docu
ments relate"); 1878. Bristow t>. COImican. 
L. R. App. Cas. 641. 653 (sec quotation lIupra) ; 
1899. Blandy-Jenkins ~. Dunr:1vt'lI, 2 Ch. 121 
(ancient agreement in settlement of litigation 
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§ 157 MECHANICAL THACES, AS EVIDENCE [CHAP. VIII 

deed was itself an act of possession; but this is incorrect; it is merely m'i
dence of po~session, in the nature of a trace or mark such as only a possessor 
is likely to ha;~. The limitations of the doctrine are thus expounded: 

1878, CAIR:-:S, L. C., in Bristow v. Cormicall, L. H. 3 App. Cas. G41, 653, 6G8: "Old leases 
have always been considered to he admissible as being evidence facts of ownership .... 
[The circumstances of giving and taking tliem] are real transactions between man and lIlan 
not intelligible except on the footing of title, or at least an honest belief in title." Lord 
BucKm;n:-:: "Inasmuch as after long time all the witnesses who could prove such pos
session are dead, the law permits ancient documents, either with or without evidence of 
ancient payment of rent, to be given as e\'idence from which the jury may properly draw 
an inference that there was such possession. For in the ordinary course of things men do 
not make leases unless they act on them, and lessees do not pay rent unless they arc in pos
session, so that the ancient payment of rent adds weight to the ancient indenture." 

18'17, COLI.If:U, C. ,J., in Doe v. EslavCl, 11 Ala. 1028, 1039: "Ancient documents, :: !!: 
said, arc allowed to support ancient possession, though these documents are not pro\'ed 
to be part of any 'res gesta.' They are admitted in such cases as forming a part of every 
legal transfer of title and possession by act of parties .. " Care is first taken to ascertain 
their gennineness; and this is shown prima facie by proof that the document comes from 
the proper custody or by otherwise accounting for it." 

This doctrine is in itself simple, and the only difficulty has arisen in distin
guishing it from two superficially related principles which usually come into 
application in the same sort of litigation. (a) One of these is the doctrine 
(referred to sllpra, par. 1) of presuming the genllinelles,~' of ancient deeds. As 
a part of that doctrine it has in some Courts been laid down that possession 
of the land must haye been enjoyed by the grantee before his alleged an
cient deed can be presumed genuine (post, § 2142); in that rule, then, it is the 
land-possession which is evidence of the document's genuineness; while in 
the present rule it is the document which is eddence of the land-possession. 
l\IoreoYer, in that rule it is the grantee's possession which is material, while 
in the prcsent rule it is the lessor's or grantor's. Thus the two rules are really 

for trespass, admitted as "evidence of an act of 
possession"; foIlowillg Malcomson 1'. O'Dea) ; 

CANADA: 1885. Esterbrooks v. Towse, 24 
N. Br. 387, 3DS (defendant claimed under the 
son of C, who had becn in posscssion, pre
:::mably under a purchase from B. who had a 
power of attorney to sell, given by the admin
istrator of A, the original grantee; all the 
parties prior to defendant being deceased. B's 
indorsement on the original grant to A. which 
was in C's possession, that B had sold the land 
to C. was held admissible, though on varying 
grounds; Wetmore, .r., diss.). 

UNITED STATES: Federal.' 1889, Baeder 11. 

Jennings, 40 Fed. 199 (cenain old documents 
of title admitted as e\idellCe of possession); 
1918, Virginia & W. Va. Coal Co. v. Charles, 
D. C. W. D. Va., 251 Fed. 83, 122 (ancient 
land-titles; "the Engli~h doctrine referred to 
in W. on E\'idence, § 157, does not seem to be 
at all applicable to the situation before us ") ; 
J.[G88achu8cIt8: 1870, Boston 11. Richardson, 

10.5 Mass. 351 (licenses. etc. of the city made 
(j7 and more years ago, to usc certain lund. 
objected to because "no act~ were proved to 
have Leen done under them"; the licenses werl' 
received, "at least when taken in connection 
with the e\idcnce of the subsequent occu
pation ", because .. it would be impossible to 
supply the proof required "): InO.5, l\IurJlh~' 
v. Com., 187 Mass. 3Gl, 73 N. E . .52-1 (boundary 
of town land; certain leases, town votes, and 
tre/l.Surer's entries, not all ancient, admitted 
to show .. actual possession by the town, 
through its lC!ssces. under a claim of title"); 
TexfUl: l!)0l. State v. Bruni. 37 Tex. Civ. App. 
2,83 S. W. 209 (ancient deeds admitted to show 
possession Ilnd other acts or ownership). 

Whether ]layment of iaxe& (as evidenced by 
tux-receipts) is evidence of possession of the 
land, has been a large question; sec the rollow
ing opinion, Ilnd cases ('ited: In04, Chastung 
ti. Chastnng, 141 Ala. 451, 37 So. 799. 
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concerned with different evidential purposes, and rest on independent grounds. 
(b) The other principle is that of using deeds, or other land-documents, an
cient or modern, as wrbal acts accompanying an act of possession and sig
nifying the scope of the claim of possession (post, § 1778). Here the possessor 
may be grantee or grantor; his posses3ion is, with reference to the document, 
neither evidence of it nor evidenced by it; the document's genuineness or 
validity is immaterial; it merely colors and defincs his claim, as a \'erbal part 
of his act of adverse possession. 

(5) Finally, the re\'erse of the preceding inference (4) may be made; i.e. 
from the present possession of land the inference that there once existed a deed 
of it, now lost, may be made: 

18-!-l, GILC'HIUST, ,J., in N('IV Boston v. Dunuarton, l.'j N. H. 201, 205: "The jury may 
find, from the fa(:t3111 I!. case, that a certain dced <llIce existed, although there be no dirc(·t 
evidence of its execution. Where parties havc occupil.'d land and have conductl.'d them
selves precisely as they would have done if a deed had been made, it may be left to the jury 
to say whether a deed under which one of thc parties claims e\'er had an existence .... 
Whether a fact which is unknown is to be presumed from its usual connection \\ith other facts 
which are known would seem to be properl~' in all cases a question for the jury." 

This is the logical foundation of the pre.ntmption of a lost grant, which after 
long service has finally degenerated into a. mere rule of substantiYe law (post, 
§ 2:-;~~), although the living principle of the original inference is still occasion
ally open to application.3 It may be noted hcre that this inference, of a 
document's execution from the fact of land-possession, has no relation to 
the inference of possession of the whule of a piccc of land from possession of a 
part (post, § 378). 

§ 158. Negative Traces: (1) Lack of News, to shorr Death or Loss. Where 
certain results would have followed if an act or an cwnt had occurred (or 
not occurred), the absence of those results is some indication that the act or 
event has not occurred (or occurred). 

A common class of evidence of this sort is that of lac!.' of news to show prob
able death of a person or the probable /OS8 of a ship; for as it is usual for lidng 
persons to be heard from directly or indirectly, by persons haYing an interest 
in knowing, and for ships' officers to leave word of their journey at the ports 
thcy touch or with the other ships they pass, the lack of an~' such news in
dicates their non-existence. Such evidence has alwa.ys been received.! It 
• 

J ISG9. Goodell v. Labadie. 19 Mich. SS bl'en henrd of for many years ". admisRible to 
(agreement to exchange lands; deed pl'r- show death; here the pl'rson had lived in 
[orming this agreement by one party admitted Liverpool); IS15, Watson v. King. 1 Stark. 
to show probable performance by the other 121 (IOES of a ship; evidence admitted that 
also) ; 1844, Downing 1'. Pickering, 15 N. H. 344. she had been last seen in a tempest in March. 
350 (possession. plus an ngreellll'nt to make the 181-1, and never since heard from; Lord Ellen-
deeds. sufficient on the facts to gO to the jury). horough, C. J., "obsen'cd that this was the 

§ 158. I A good l'xample of such e\'idence kind of proof usually gi·.·cn in actions against 
in its various possibilities will be found in the insurers. wht're the vessel is proved to have 
Tichborne Case. R. v. Castro. Charge of C. J. suilt'd and hus not been ht'ard of for two or 
Cockburn. pa$8im. Other examples arc as three ~'e!lrs "). 
follows: 1763. Rowe v. Haslalld, 1 W. Dl. 40t. Compare thl) cases cited posl. § 664 (negath·c 
Lord Mansfield, C. J. (that a person "has not testimony). 
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§ 158 MECHA .. 'iICAL TRACES, AS EVIDENCE [CHAP. VIII 

is usually discussed, howcvcr, with rcfercnce to thc legal presumption of death, 
founded on this eddence (post, § 2531). The fact of lack of ncws is admis
siblc without regard to thc time elapsed, and is not limited by thc scvcn-year
period required for the presumption. In counter-explanation (ante, § ~H) 
such facts as the infrequency of communication from the place the persOIl 
went to, the fixed determination of t.he person to gh'c up all connection with 
his former home, and the like, may of course be used to explain away thc force 
of the fact of lack of news.2 

So, too, .fictitious nature of a namc, or thenon-e.ri.yfence of an allcged person 
of a certain name and rcsidence, may bc cvidenced by the failure to find 
any such person after diligent search.3 

~ 1.59. Same: (2) Lapse of Time, to show Payment. It is a natural pro
pensity of creditors to sce/~ to realize their claims, when left unsatisfied, by 
process of law, within a fair spate of time. When it is found, after some timc, 
that a creditor has not res,)rted to law for the realization of his claim, thcre 
is a natural inference that this failure was due to the luck of right and neces
sity to resort to law, i.c. that the claim had been satisfied by payment. The 
fact may be explained away b~' showing a more probablc h~'pothesis (ante, 
§ :3-1), for example, the insolyeney of the debtor, his absence, or other circum
stance likely to prevent thc creditor from proceeding eyen though the claim 
was unpaid. The general e"identiary fact, howe"er lapse of time is 
also the foundation of a legal presllmption of paymcnt (post, § 2517), and plays 
\'er~' little part ill the theory of admissibility. 

§ WO. Sa·me: (:3) Lost Will; Lost Docnments in general; Debtor's Fraud 
in Possession; Sundry Instances. There are various other situations in which 
a retrospcctant inference is permissible from the absence of certain results to 
the absence of certain causes. :\lost of these raise no doubt of admissibility 
and are commonly of importance only in the rules of presumption or else
where; the chief of these are the inferencc, from the nOll-di.~cot'cr!l of a will 
once existing, to the tc~tator's revocator!! destruction of it (po.yt, § 2523), the 
inference from the non-disco\'cry of UlI!! docume1lt and the lapse of time, to 
the loss of the document (7JOst, §§ 1195, 2522), and the inference, from a debtor's 
continucd possession of property, after its mortgage or sale, of his fraudulent 
intent to defraud creditors by the transfer (post. §§ :336, 1082, 1779). In 

• That the evidence of inanility to find a c1ud('d: 5u~h a rulin~ may h(> n suitahle part or 
person is not hearsay. sec posi. § 1789. some little e"oteri!! game of quibbles; hut it 

• 1907. Phelps v. Xazworthy. 22f> Ill. 254. is so \"ast a distance sundered from the world 
fiO N. E. 756 (whether a deed-grantee was a of common sense as to create a suspicion thnt 
fictitious person; that no person ny that name the Court is under some mi8tnke a.~ to the 
had (>\'er lived in the township. admitted): nature of the obje~ti\'e ... ailed Truth. which 
IS.5S. State ~. Wentworth. 37 X. H. 217: and it was plac(>r1 there to ascertain). 
cases cited posl, §§ 1313. 1725. 1789. and 2531, That a wier. alleged to ha\"e \'oted illegally 
n. 7. a8 a non-residenl, cannot he found or heard oC 

Conlra: !!.lor.. Taylor T. State. 50 Tex. Cr. on dili~ell t search ill the district. is ano!..;er 
381. 9i S. W. -t74 (forgery of name~ of pl'rson.'l example of the principle: but some Court.'! are 
said to be firtitious: the sheriff's returns of pedantirally strict in their application of it: 
"not found" on .'lllbprp.nas ismed in various 1905. State v. Rosenthal, 123 Wis. 442, 102 
countries for these persons as witnesses. ex- N. W. 49. 
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general, that a certain effect was not seen or heard by those who would natu
rally have seen or heard it llad its cause occurred is some evidence of the non
occurrence. l But, though this situation can thus be treatcd as permitting 
an inference from circumstantial evidence, it is usually more natural to treat 
it as involving testimonial eddencc;i.c. the argument is that witness A is 
qualified to testify that act X was not done by B, because A would ha\'e seen 
or heard it if it had becn done; A's statement that it was not done is there
fore receivable; thus, the principle of testimonial knowledge is here the con
trolling one (post, § (71). 

b. ORG.~"IC TUAcEs 

Next are to be considered those retrospectant inferences which rest for 
their validity, not upon mechanical associations of efl'eet ami cause, but upon 
the working of organic natural laws, and usually upon some physiological 
principle. The fact offered as evidence is traced back to its cause through 
some physiological process to the originating act. 

§ 163. Birth during Marriage, to show Legitimacy. When a child X is 
born to a wife A married to a husband B. it is natural to infer that the inter
course which begot the child was the intercourse of the husband B, i.e. that 
the child i'J legitimate. It is true that this inference is Jess stl'Ong where the 
birth occurs very shortl~· after marriage; but e,'en here the likelihood that 
the pre-marital intercourse was B's is greater than that it was another man's. 
It is also true that, even where the birth occurs a year or more after the mar
riage, it is possible that the begetting intercourse was another man's; but it 
is still exceedingly more likely that it was that of B the husband. Upon this 
likelihood is founded a rule of procedure, namely, the presumption of legiti
macy (post, § 2527). No controversy of admissibility arises. 

§ 164. Same: Adultery of the Mother, to show nlegitimacy. A birth 
d~ring marriage having been shown by the proponent of legitimacy, the op
ponent, according to the theory of c~1>lanation (allte, § 34), would ordinarily 
be allowed to show that the birth couJd be accounted for otherwise than by 
the husband's begetting, i.e. could show the mother's intercourse with another 
man, about the probable time of conception, as accounting for the birth. In 

• • 

the same way, a person charged as the father of an unmarried woman's child 
might explain awa~' the evidentiary fact of the birth of It child b~' showing 
the fact of her intercourse with other men about the time. This form of 
argument, however, seemR more correctly to fall under the theory of multiple 

§ 160. I 1805. R. t'. Long Buckby. 7 East that they must ha"e 1x>en nwakened. but were 
45 (the fact that a document required to be not); 1920. Da\'in 1'. Isman. 228 N. Y. 1. 126 
stamped and scaled is not found recorded as so N. E. 2.57 (whether a decea.sed mortgagor had 
treated. admissible tQ show that it was not received 110 consideration therefor. the deed 
stamped); 1894. State v. Delancy. 92 In. 4G7. reciting the rl.'cl.'ipt of SG50D; absence of any 
Gl ~. W. 189 (to show that a (Jerson could not record of reeeipt of .Ut'll a sum in the records 
have left the house during the night. the fact of the banks used by the mortgagor, e;,c1uded; 
admitted that other iumatcij were so situated unwund). 
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opportunity, and the rule of law accordingly is examined under that head 
(ante, §§ 133, 134). 

§ 165. Physiological and Traits, as evidencing Ancestry by reason 
of Heredity. If by heredit;v a physiological or mental trait is transmitted so 
as to be perceptible and identifiable, then the presence of that trait in a given 
person will be some evidence of a specific ancestry; and, conversely, a given 
ancestry will be evidence of tllf~ reCUrl"ence of the trait in a specific descendant. 

In a few classes of cases, where the traits are marked and easily identifiable, 
general popular experience has found that such an inference, resting on 
hereditary transmission, is .vorth considering. Thus far the only ones so rec
ognized are the inferences as to longevity (p08t, § 223), paterm'ty, indicated 
b~' external corporal features (po8t, § 166), race, indicated in like manner (post, 
§ 16i). andill~allit!l (po8t, § 231). The inference of transmissible moral char
acta (post, § 190) has not been recognized. This sanction or denial of such 
an inference has thus far, of course, been based solel~" on general popular ex-

• perlence. 
But the progress of science has show~, in the field of heredity, that the 

transmission takes place more or less according to definite principles, and 
also that the traits transmitted include minute and normal elements, and not 
merely grossly obvious or abnormal features. Hence, it may become possible 
b~" analysis to determine the e,"idential significance of a great variety of physi
ological elements, and thus in general to make inferences as to ancestry: 

1921, Dr. Charle.~ B. Da.rcllport, "Heredity" (PrOceedings of International Eugenics 
Conference, N. Y., 1921; Eugenics Hecord Office, N. Y.): "Some of the results of 
analytical stud~' of these eugenical data are fairly well cstabli~h('(1. A few clearly simple 
Mendelian traits have been found. Such is eye color in which browJl is dominant over 
its absence. It is possible that in some cases additional factors may be present, but 
the rule serves es a first apprm";mation. Dominant, also, appears to he curliness of the 
hair as contrasted "ith recessive straight. And there are various diseases and defects 
that appear either as simple dominants or recessivcs, such as abnormalities in number 
and form of fingers and toes, which are mo~tly dominant over the normal condition; 
various defects of the eyes such as cataract, certain types of congenital deafness, various 
abnormalities of skin, and hair and nails. 

"Other, and probably many other, ::raits are due to multiple factors so often this is 
true as to suggest the hypothesis that in mammals. as contrasted "ith insects, traits are 
gt'netically relatively complex. Thus stature and build and proportions of parts and pig
mentation of hair and skin are dependt'nt on multiple factors. Indeed, thcre seems to be 
evidence that negro skin color is dependent upon two phirs of factors which merely rein
force each other. 

"Other traits are associated with sex in the remarkable fashion called sex-linked. That 
is, they are usually found only in the male sex and are inherited through the mother, though 
she, herself, is not affected. In sllch cases one usually finds male relatives of the mother 
who are affected. Such are color blindness. hemophilia and atrophy of the optic nerve. 
The facts of sex-linked heredity bring home, even to the layman, the lesson that heredity 
is a matter of the gametes; and that bodily appearance often gives no hint of the nature 
of the particular germ-cells carried and, in so far, of what the inheritance shall be. The 
parents of an albino may have pigmentcd hair and skin, but both carry ganletcs which lack 
the capacity of forming pigment. 
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" Our knowledge of the inheritance of these physical traits is sufficiently precise to be ap
plied practically in cases of doubtful parentage. If the child, the known mother and both 
of the putative fathers can be seen, and some inquiry be made as to family stock of the 
three adults, a decision can generally be rendered with a high degree of certainty ranging 
from 75 to!)!) per cent. For usually, there ,,;11 not bc one critical trait merely, but several 
traits whose combined evidence will be overwhelming. Already the Eugenics Record 
Office has been asked to answer certain questions about the inheritance of traits in a 
case of a claimant who maintained that he was the son of a wealthy man who died 
without known heirs. As lawyers get more used to the idca of utilizing the advances of 
knowledg~ for evidence, it is probable that eugenical knowledge will be more and more 
called upon." 

It is, however, necessary to point out, to scientists as well as to Courts, 
the danger of hasty use of such supposed discoveries in judicial inquiries of 
fact. In the first place, the data for exact observation hitherto have been 
found chiefly in the vegetable and animal world, and not in human beings. 
In the next place, the scope of observation has been inadequate for determin
ing veritable laws in so complex n. subject. In the third place, the scientist's 
" laws" represent the general truths averaged from a mass of instances, and 
do !].ot represent the inmriable result in individual instances; i.e. in one 
thousand cases, a " law " might be discernible, and yet in fifty or a hundred 
of those instances it might not operate because of counteracting and unknown 
considerations; hence, a scientific generalization is seldom to be treated as 
a certain indication for the individual case. 

For these reasons, Science must show that it has attained definite and de
pendable results, accepted in general consensus, before it can expect Law to 
rely upon its discoveries.! 

§ 166. Resembla.nce of Child, to show PatefJIjty. If the corporal traits 
of the progenitor are or may be transmitted to the progeny, then a specific 
corporal trait of the progeny may point back to a person of similar trait as 

§ 165. 1 For example. the accomplished scien
tist from whose essay the above quotation is 
made. has stated to the prescnt writer that the 
data whence those generalizations arc drawn 
nre as yet unpUblished. and yet he ad"ances pub
licly the claim that" a decision can generally be 
rendered [in certain conditionsl with a high 
degree of certainty. ranging from 75 to 99 per 
cent." To expect that so extraordinary a 
discovery, in a field of knowledge hitherto 
dark and undecipherable. wHl be accepted for 
any practical purpose \\;thout making a com
plete disclosure of the entire data and thus 
enabling others to test the logic of the general
izations. is of course out of the question. 

The following newspaper dispatch illustrates 
the risks of premature reliance upon promising 
scientific enthusiasms: "San Francisco. Sept. 
1. 1921: Science. art and the law are one in 
declaring Julius B. Sorine the father of the 
third child of his divorced ,,;f(>. despite tIle 
woman's assertion to the contrary. but the 
court's Tuling, handed down today, denied his 

petition for custody of the child. Dr. Albert 
Abrams reported to the court that a test of the 
blood of father and son pro\;ded positive 
proof. in his opinion, that the child was Sorine's. 
Haig Patigian. a sculptor. by a series of facial 
sketches similar to those! used in the famous 
Singsby case in England. told the court the 
child resemhled Sorine. In the decision of 
Judge Graham today the court declared that 
irrespecth'e of these tests. the child was born 
during the lawful wedlock of the parties. but 
ruled the child should remain in the mother's 
care,lt 

In the following article will found an ac
count of a case in Argentina where the judge 
was presented with expert opinions as to the 
physiological traits of identity in a filiation 
proceeding. and declared them insufficient in 
the present state of knowledge; Quesada. 
.. La prueba scientifica de la fiJiacion natural" 
(Rcvista de criminologia psiquiatria y medicina 
legale. 1919. nos. 31, 34. 35). 
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the progenitor, on the condition that the person so charged as progenitor is 
within the number of those who by association and opportunity may have 
had intercourse; for otherwise the possible number of similar persons would 
leave open too many hypotheses. The propriety of the inference rests on the 
supposed physiological fact that bodily traits may be transmitted by pro
creation. The validity of this ·physiological principle, and therefore the 
propriety of the inference, is and always has been a matter of common knowl
edge and general action thereon: 

15()S, JJ' illiam Slzal(,~peare, King John, Act I, Scene 1 (the king hears a lawsuit between 
Philip Faulconbridge, the supposed Bastard son of Sir H.obert Faulconbridge's wife by 
Hichard the Lion-hearted, and Robert Faulconbridge, his younger brother, who claims the 
estates) : 

Ba8iard: "But that I am as well begot, my liege, ... 
Compare our faces and be judge yourself 
H old Sir Robert did beget us both 
And were our father and this son like him." 

Elinor (queen-mother of Richard): "He hath a trick of Creur-de-Lion's face; 
The accent of his tongue affecteth him. 
Do you not read some tokens of my son 
In tl.~ large composition of this man?" 

Bast.lTd (who is more. intercstcd in proving himself Richard's son): "Sir Robert could 
dlJ well; marry, to confess, 

Could he get me? Sir Robert could not do it; 
We know his handiwork. Therefore, good mother, 
To whom am I beholding for these limbs? 
Sir H.obert never holp to make this leg." 1 

• 

176(), Lord l\I.-I.l>:SFIELD, C. J., in the Douglas Peerage Case, 2 Hargr. Collect. Jurid. 402: 
"I have always considered likeness us an argument of a child's being the son of a parent; 
and the rather as the distinction between individuals in the human species is more dis
cernible than in other animals. A man may survey tcn thousand people before he sees 
two faces perfectly alikc; and in an army of an hundred thousand men e\'ery one may 
be known from another. If there should be a likeness of features, there may be a dis
criminancy of voice, a difference in the gesture, the smile, and various other thing!!; where
as a family-likeness generally runs through all thesc; for in everything there is a resem
blance, as of features, size, attitude, and action ... , If Sir John Stewart, thc most art
less of mankind, was actor in the enle\'ement of Mignon and Sanry's [the supposed parents'] 
children, he did in a few da~'s what the acutest genius could not accomplish for years. He 
found two children, the one the finished model of himself, and the other the exact picture 
in miniature of Lady Jane. It scems nature had implanted in the children what is not 
in the parents; for it appears in proof that in size, complexion, stature, attitude, color of 
the hair and eyes, nay and in every other thing, Mignon and his wife, and Sanry and his 
spouse, were 'toto erelo' different from and unlike to Sir .John Stewart and Lady Jane Doug
las. Among eleven black rabbits, the~e will scarce be found OIle to produce a white one." 

1859, FmVLgn, J., in Gilmanton v. Ham, 38 N. H. 108, 113: "The practice of bringing 
before the jury, on trials for bastardy, the child whose paternity is sought to be established, 
when living, has been almost univer~al ill this State, from the earliest recollection of the 
oldest practitioners. . ., If the child were referred to at all, its general appearance, its 

§ 166. I So also in Richard the Second, IV. 2; Henry the Fourth, part one, II, 5; Winter's 
Tale. II, 5. 
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complexion and features, might properly be commented upon; and we think, under the 
well-established physiological law that like begets like, ami that gelleralIy there is a striking 
resemblance, more or less strong and striking, between the parent and his child, it was a 
fair matter of argument before the jury, by the counsel on both sides, whether or not there 
had been anything in the complex;on, appearance, and features of the child which the wit
ness had produced and identified before them, tending to indicate its other parent." 

The English practice seems always to have admitted this evidence without 
question.2 In the United States the early practice was probably the samej 
but as the chief use of the evidence was found in filiation proceedings, to 
charge the defendant with the paternity of a bastard, the possible abuses of 
the evidence led to an unfortunate questioning of its validity under any cir
cumstances : 

1888, FOSTER, .J., in Clarlc v. Brad8treet, SO Me. 454, 456, 15 At\. 56: "While it may be 
a welI-known physiological fact that peculiarities of form, fcature, and personal traits are 
oftentimes transmitted from parent to child, yet it is eqllalIy trlle as n matter of ('ommon 
knowledge that during the first few weeks, or e\'en months, of a child's ex;steIlce, it has that 
peculiar immaturity of features which characterize it as an infant, and that it changes often 
. ~nd very much in looks and appearance during that period. Hcsemhlance can then be 
J;eadily imagined. . .. And in a trial in bastardy proceedings the mere fnct that a resem
blance is claimed would be too likely to lead captive the imnginntion of the jury, and they 
would fancy they could see points of resemblance between the chilt! and the putative father." 

Now it must be noted that this opinion (which is representative of others) 
does not dispute the validity of the inference from resemblance of features to 
paternity; its quarrel is with the difficulty of establishing the fact which is 
the foundation of the inference, namel~', the resemblance. The answers to 
this objection are se\'eral: (1) The fanciful acceptance of a resemblance
which is the danger feared is only likely where the child is so young as to 
have no decidedly marked featuresj and it is both proper and feasible to ob
viate this objection by excluding the evidence where the child is too young, 
either by leaving the matter to the trial Court's discretion, or by fixing a 

'England: 16 . Piercy's Case, 12 How. 
St. Tr. 1199 ("This James Piercy was a truck
maker in the Strand; ... one of his argu
ments to make you believe him a true descend
ant of the Piercys was that he was barn with 
a mole on his body, as other of the Piercys had 
been. like a half-moon; the crescent being the 
crest of the Piercys earls of Northumberland ") ; 
1743. Annesley v. Anglesea, 17 How. St. Tr. 
1139. 1318. 132-1; 17Q9. Douglas Peerage Case 
(quoted 8upra); 1797, Day v. Day, Trial. 3d 
cd., 327. quoted in Nicolas, Adulterine Bas
tardy, 140, and Hubb~ck, Succession. 3S! 
(Heath. J., received "evidence that the de
fendant bore a strong resemblance to his sup
posed father", and in summing up "admitted 
that resemblance was frequently fanciful. and 
therefore the jury should be well convinced 
that it did exist; but if they were so convinced, 
it was impossible to havc stronger c\'idence"; 
this latter part of the remark of Mr. J. Heath 

has sometimes been omitted, when the former 
part was quoted. by Courts opposed to the use 
of the evidence. e.g. in Jones v. Jones, infra; 
Heath. J.'s ruling is also given in the abridged 
report of the case in Craik's English Causes 
C~lllbres. 215, 223); 1837. Andrews v. Askey. 8 
C. & P. 7, 9 (used without objection); 1827, 
1836, Morris v. Davis, 3 C. & P. 214. 5 CI. & F. 
163 (legitimacy; .. the defendant's cOllnsel 
much relied... on the circumstance of 
personal resemblancc that was proved by 
sC\'eral v.;tnesses to exist" betwccn the plaintiff 
and thc mother's paramour; on appeal, 
similar cvidence was admitted on both sides 
withou t question). 

Canada: 1853, Doe v. Marr, 3 U. C. C. P. 
36, 51 (inheritance; to show the defendant a 
bastard. his resemblance to S. IMd '"lot to the 
husband M. was held admissibl ;" af .. auxiliary 
evidence "). 

397' 



• 

§166 ORG.1 NIC_. TRACES, AS EVIDENCE [CHAp. VIII 

specific minimum age. (2) The physiological principle being perfectly well 
settled, it is poor policy to exclude invariably a piece of evidence that will 
usually be useful merely because it may occasionally be abused. (3) The 
Opinion rule cannot avail to exclude testimony to resemblance, becaw,e mat
ters of identity, similarity, and th~ like are well settled to be not obnoxious 
to that rule (post, § 1974). 

1916, ELLIS, J., in Florea v. State, 72 Fla. 302, 73 So. 23-1 (holding that the exhibition 
of a child not yet 3 months old, on an issue of paternity, was erroneous): "The sound rule 
is to admit the fact of similarity of specific traits, however presented, provided the child 
is in the opinion of the trial court old enough to possess settled features or other corporal 
indications. . .. [Thus] the objection to the evidence on account of its inherent weak
ness and unreliability would be largely, if not entirely, removed. In the first place, the 
trial Court would have passed upon thc question as to whether the child possessed features 
or other corporal indications of sufficient development to permit a comparison between 
them and those of the defendant. In the second place, the particular fcatures or other 
corporal traits claimed to be possessed by the child would be by the adoption of the rule 
brought specifically to the jurors' attention, and the comparison made with reference only 
to such features or corporal traits. It seems to us that to permit an issue of such grave 
consequences to be determined against a defendant in a bastardy proceeding upon the iInag
inary, fancied, or notional general resemblance between a child of a week old, or even a 
few months old, and the defendant in such proceedings, would be to place the defendant 
at a disadvantage which he could not possibly overcome." 

Some Courts in the United States now exclude this kind of evidence, partly 
through misunderstanding the precedents in its favor, partly for the reasons 
above quoted.3 Moreover, by a curious contrariety of views, in some in-

• The rulings iti t.he various jurisdictions 
are as follows: Federal: 1809. U. S. v. Collins, 
1 Cr. C. C. 592 (excluded. from witnesses); 
Alabama: 1875, Paulk v. State, 52 lila. 427, 
429 (lack of resemblance to the defendant, or 
resemblance to another man who had oppor
tunities of intercourse. IIdmisr.ible; but not re
semblance to the children of the other man. 
because they might have their features from 
their mother; 8emble. also that resemblance 
may not be shown by testimony); 1902. Kelly 
I). State. 133 Ala. 195. 32 So. 56 (bastardy; 
child about a year old, allowed to be shown to 
the jury); 1913, Watts I). State, 8 Ala. App. 
2M. 63 So. 18 (eeduction; exhibition of child. 
and testimony to its paternity allowed); 
1920. Tarver v. State. 17 Ala. App. 424. 85 
So. 855 (seduction; child exhibited to jury) ; 
Arkamas: 1910. Adams 11. State. 93 Ark. 
260. 124 S, W. 766 (seduction; resemblance 
of a child a few months old, testified to) ; 
California: 1889, Re Jessup. 81 Cal. 408, 417, 
Z1 Pac. 976 (inheritance; resemblance, as 
shown by photographs. allowed to be used to 
show paternity; inspection in Court declared 
much more valuable; semble. the opinion of 
witnesses. inadmissiblo); 1911, People I). 

Richardson. 161 Cal. 552. 120 Pac. 20 (child 
5! months old. allowed to be exhibited as 
evidence of paternity) ; 

Connecticut: 1905, Shailer 11. Bullock, 78 Conn. 
65, 61 Atl. 65 (bastardy; exhibition of the 
child here 10 months old allowed) ; 
Florida: 1916. Flores 11. State, 72 Fla. 302. 73 
So. 234 (bastardy; a child" within a few days 
of being 3 months old". held improperly ex
hibited. as too young; citing the above text 
with approval) ; 
Georoia: 1854. Wrightv. Hicks. 15 Ga. 160, 172 
(legitimacy; resemblance of the child to the 
alleged paramour, considered)·; 1904, McCal. 
man I). State, 121 Ga. 491. 49 S. E. 609 (tes
timony to resemblance excluded; following 
Hanawalt v. State. Wis.; Chandler, J .• diss.) ; 
Indiana: 1862. Risk I). State. 19 Ind. 152 (age 
unstated; propriety of evidence doubted. 
because of the uD'::ertainty of a mere infant's 
features, and because "it would involve the 
necessity of giving the alleged father in evi
dence"); 1870. Reitz v. State. 33 Ind. 187 
(same) ; 
Iowa: 1874. Stumm I). Hummel. 39 Ia. 478. 
480 (criminal con\"Ilrsation; resemblance 
assumed to be relevant); 1878. State I). 

Danforth, 48 Ia. 43. 47 (child three months 
old; resemblance excluded, there being no 
corroborating c\;dence) ; 1880. State I). Smith. 
54 Ia. 104, 6 N. W. 153 (child two years and 
one month old; resemblance allowed to he 
considered as a general principle. the child 
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stances, the evidentiary fact of resemblance is excluded only when offered 
through testimony of those who have seen the child; in other instances, only 
when offered by the presentation of the child in court. The partial exclu
sion of the former mode of evidence is based chiefly on the Opinion rule -
the fallacy of which, in this application, needs no further exposition; and 
partly also on the ease with which a resemblance can be affirmed in general 
terms, but the simple correction for this danger is to require detailed state
ments of specific traits, for the force of the inference rests on these and not 
on a general resemblance. The partial exclusion of the other mode of evi
dence presentation of the child in court rests on no good reason what-

being of sufficient nge); 1900. State v. Han·ey. 
112 Ia. 416.84 N. W. 535 (exhibition of child 
under two yenrs, held improper); 1911, State 
v. Nathoo, 152 la. GG5, 133 N. W. 129 (rape; 
the ehild's resemblance to the Hindoo de. 
fendant; not decided) ; 
Kansas: 1895, Shorten to. Judd, 5G Kan. 43, 
42 Pac. 337 (admitted) ; 
Maine: 1839, Keniston r. Rowe, 16 Me. 38 
(" it was not the color or any peculinrity of 
conformation or form of features as mntters of 
fact that were proposed to be proyed; it was 
to prove a resemblance, which is matter of 
opinion", and therefore inadmissible); 1888, 
Clark 11. Bradstreet, SO Me. 454 (a child si:!: 
weeks old; resemblance, whether by exhibition 
or by testimony held irrele\'ant, apparently 
irrespective of the child's age) ; 
J.faryland: 1876, Jones r. Jones, 45 Md. 144, 
151 (inheritance; "When the parties are before 
the jury, and the latter can make the compari. 
son for themseh'es, whatever resemblance is 
discovl''!"ed may be a circumstance, in connec
tion with others, to be considered"; but re
semblance being "notionnl" and "fanciful", 
it cannot be shown by testimony) ; 
Maasachtt8ctta: 1862, Eddy v. Gray, 4 All. 435, 
438 (excluded; here offered b)' witnesses, and 
declared obnoxious to the Opinion rule); 1876, 
Finnegan v. Dugan, 14 All. 197 (admitted as 
relevant; here the child was shown to the 
jury; no authorities cited); 1869, Young 1'. 

Makepeace, 103 Mass. 50, 54 (child shown to 
the jury; but testimony to the dissimilarity 
between the child and a third person. not pres· 
ent.. but alleged by the defendant to be the 
real father, excluded; rensons confused and 
eltact rule left obscure; Finnegan v. Dugan not 
cited); 1894. Farrell t·. Weitz, 160 Mass. 288. 
35.N. E. 783 (likeness not allowed to be shown 
by photograph of third person alleged as the 
father by defendant; semble, comparison by 
acttlal presence allowable) ; 
Michigan: 1884, People 11. White, 53 Mich. 
537 (resemblance of a young infant; "we do 
not well see how the jury could be prevented 
frOla noticing the child, which was properly 
enough in court "); 1896, People D. Wing, 115 
Mich. 690, 74 N. W. 179 (bastardy; People 
w. White followed) ; 

Now Hampshire: 1859, Gilmanton v. Ham, 38 
N. H. 108, 113 (resemblance allowed to be 
con~idered; here by exhibition); 1900, State 
r. SllidcIl, iO N. H. 174, 46 Atl. 1083 (re
semblance on exhibition to jury, allowed to be 
considered); 1905, State v. Danforth, 73 N. H. 
215, GO At!. 839 (rape; rule of the foregoing 
cases confined; here the child was exhibited and 
its peculiarities pointed out; the rule as stated 
above in the text" appears reasonable ") ; 
New Jersey: 1888, Gaunt r. State, 50 ~. J. L. 
490,495. 14 Atl. 000 (fornication; resemblance 
admissible, without any apparent limitations; 
"the illusory nature of such resemblances 
rather imposing a duty on the Court in con
junction with the admission of the proof, than 
militating against the rele"uncy of the in
quiry"; resemblance to he a\'ailable either . 
by inspection or through ~itnesses) ; 
North Carolina: 1872, State r. Woodruff, 67 
N. C. 89, ~emble (admi~sible); 1878, State v. 
Britt, i8 N. C. 439,442 (resemblance to a third 
person, the alleged father, admitted); 1888, 
State D. Horton, 100 N. C. 443, 6 S. E. 238 
(State t'. Woodruff followed) ; 
Ohio: Crow v. Jordan, 49 Oh. St. 655, 32 N. E. 
750 (child allowed to be exhibited) ; 
Oregon: 1908. Anderson v. Aupperle, 51 Or. 
556, 95 Pac. 330 (seduction; infant of less than 
3 months, exhibited; State D. Danforth, N. H., 
followed); 1913, State v. Russell. 64 Or. 247, 
129 Pac. 1051 (incest; child of 14 months 
allowed to be elthibited) ; 
Tennessee: 1846, Cannon 11. Cannon, 7 Humph. 
410, 411 (distribution of estate; resemblance 
used to evidence illegitimacy) ; 
Texa.: 1892, Higginbotham t'. State, Tex. 
Cr. ,20 S. W. 360 (admitted); 1899, Hilton 
v. State, 41 Tex. Cr. 190, 53 S. W. 113 (adul
tery; resemblance of child seven months old, 
excluded) ; 
Utah: 1901, State v. Neel, 23 Utah 541, 65 
Pac. 494 (illicit intercourse; child not allowed 
to be exhibited, following Hanawalt v. State 
infra) ; 
Wiuomin: 1895, Hanawalt r. State. 64 Wis. 
84, 24 N. W. 489 (excluded, where the child 
was less than a year old; but perhaps Iod
missible for an adult; the jury'! inspection 
disapproved) . 
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ever, and is further considered under the principle involved (post, § 1160). 
The sound rule is to admit the fact of similarity of specific traits, however 
presentcd, provided the child is in the opinion of the trial Court old enough 
to possess settled features or other corporal indications. 

I t is to be noted that the evidence is relevant not merely in bastardy pro
ceedings, but also in trying the Zt:J:;i, 'lacy of a child born during marriage, 
whenever the presumption of legitimlt(;y allows the issue to be raised (post, 
§ 2527), as well as occasionally in other proceedings. 

§ 167. Corporal Traits, to show Race or Nationality. A physiological 
principle, similar to the preceding one, but attended usually with more clearly 
marked results, tells us that the progeny of persons of one race receive from 
the progenitors certain corporal traits very difi'erent from the traits trans
mitted from a progenitor of another race. The presence of these peculiar 
traits of the race is therefore evidential to show a progenitor of the race 
bearing those traits. The admissibility of this evidence has never been 
doubted by Courts; though its use, since the abolition of slavery in this coun
try, is now very rare, because the issues in which it is relevant can only be 
uncommon.1 There seems no reason wh\' similar evidence should not occa-• 
sionally be usable to show foreign birth or origin from a foreign nation, even 
though from a people of the same race.2 

§ 168. Birthmarks, to show Events during Pregnancy; Venereal Disease, to 
show Adultery; Pregnancy, to show Intercourse. There remain some other 

§ 167. 1 CANADA: B. C. Rev. St. 1911. C. Rev. St. 1919, § 3513 (illegal mixed mar-
78. § 23 (the Court (lr jury" may infer as a fact riage; jury" may determine the proportion of 
the nationality or race of the person in ques- negro blood in any party to such marriage 
tion from the appearance oC such person"); from the appearance of such person"); New 
U. S. Federal: 1904, U. S. v. Hung Chang, Jer8CY: 1826. Fox v. Lambson. 8 N. J. L. 275. 
134 Fed. 19. 23 (Chinese descent. evidenced by 277 (black color raises a presumption oC sla-
appearance); Arkansas: 1861. Daniel v. very}; North Carolina: 1897. Warlick v. 
Guy, 23 Ark. 50.51 (Coot-formation, admitted White. 76 N. C. 175. 178 (color of a child. to 
as evidential oC negro race); Georoia: 1856, show black blood. and thereCore illegitimacy. 
Bryan v. Walton, 20 Ga. 480. 508 (com- admitted); South Carolina: 1846. White v. 
plexion. etc .• of alleged slaves. considered to Collector. 3 Rich. 138. 140 (eolor admissible 
prove ancestry); Illinois: 1916. People v. to evidence race); Virginia: 1806. Hudgins v. 
Kingcannon. 276 fl\. 251. 114 N. E. 508 (rape Wrights. 1 Hen. & M. 134. 137 (long. straight. 
under age, followed by birth oC a child; poly- black hair. and copper complexion. for Indians. 
dactyIisln of the child ilnd oC the deCendant. and liat Ilose. woolly hair, and color of com-
with evidence that such a Ceature is heritable. pleltion. for negroes. admissible to show 
held admissible to evidence paternity) ; ancestry); 1811. Hook v. Pagee, 2 Munf. 379. 
Indiana: 1864. Nave's Adm'r v. Williams, 22 383 (complexion of an alleged slave. admitted 
Ind. 370 (color and Ceatures. to show race. to show ancestry); 1827. Gregory v. Baugh. 
admitted); Kentucky: 1835. Gentry v. McGin- 4 Rand. 611. 613 (complexion. etc .• assumed 
nis. 3 Dana Ky. 382. 388 (white color of an proper to determine Indian ancestry). 
alleged slave. received to show white ancestry; The SlIme principle should apply to the 
.. a black or mulatto complexion is prima resemblance of an animal. as evidence of its 
facie evidence" oC slavery. black ancestors pedigree: 1904. Briody v. Shirley. 18 S. D. 608. 
being necessarily slaves. and "one apparently 101 N. W. 886. 8emble (Qualities of a horse. 
a white person or an Indian ". is prima facie admitted on the question of its siring by a 
free); 1839. Chancellor v. Milly. 9 Ky. 24 Hambletonian). 
(appearance of an alleged slave. received to : 1856, Dennis v. Brewster. 7 Gray 351. 
infer ancestry); Maine: 1888. Clark v. Brad- 353 (Coreign birth; arrival as a child on 11 ship. 
street. 80 Me. 454. 457 (complexion. etc.. foreign appearance, speech. and gestures. dark 
admissible in determining race); Missouri: complexion. etc., held Bufficient). 
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common instances of this form of inference: (1) That a shock received by 
the mother during pregnancy may leave a mark upon the child has long been 
a popular belief. Should it ever receive scientific sanction in any defined 
terms, the child's corporal mark after birth may be taken as evidential of 
the act which produced it.! 

(2) That the existence of venereal dUlease in a husband is some evidence 
of an act of adultery on his part has always been conceded; 2 it is merely a 
question of the strength of the explanatory circumstances. 

(3) So, too, in prosecutions for rape, rape under age, and seduction, the 
pregnancy is admissible as evidence at least of the intercourse,. the accused's 
identity being provable by other evidence.3 

§ 168. 1 Anon .• cited by In'ing Browne. b. 743. 114 N. W. 531 (rape under age; birth 
Green Bag. 1892. V. 555 (Mercer Co .• Pa.; the of child. held to be not corroborative of 
complainant charged an assault upon her t.wo woman's testimony; following State v. Coff
we<lks before by the defendant in a lonely man. 112 la. 8. but ignoring the Ilbo\'e two 
house; the defendant was held for trial. but cases); 1909. State 11. Hunt. 144 Ia. 257. 122 
three weeks befoTe it occurred. the complainant N. W.' 902 (seduction; birth of a child held 
was delivered of a child. and on the child's "corroborative of the prosecutrix as to the 
throat "nd wrist appeared marks of a thumb. corpus delicti ". though not as connecting the 
etc .• such as the complainant had alleged). defendant; Dolan and Nugent cases not 

: 1794. Popkin 11. Popkin. 1 Hagg. Eccl. cited); 1911. State 11. Nathoo. 152 la. 665. 133 
765. 767 ("Whether thia disease is [sufficient) N. W. 129 (carnal knowledge of an insensible 
e~idence of adultery may depend upon circum- female; the fact of a birth was held admissible 
stances ") ; 1916. Sheffield v. Beck"ith. 90 a.~ corroborative. if intercourse was othef\\ise 
Conn. 93. 96 Atl. 316 (alienation of wife's proved); Kallsa8: 1904. State v. Walke. 69 
affeci;"ns; like Johnson I). Johnson. N. Y.); Kan. 183. 76 Pac. 468 (statutory rape); 1905. 
1922. Riley v. State. Ga. • III S. E. 729 State v. Miller. 71 Kan. 200. 80 Pac. 51 (same); 
(rape under age; venereal diseuse in the d(>.- 1906. State v. Gereke. 74 Kan. 196. 86 Pac. 
fendant and then in the victim. admitted to 160. semble (rape under age; birth of a child. 
evidence the act); 18.35. Johnson v. Johnson. admitted); Michigan: 1905. People 11. Stisson. 
14 Wend. N. Y. 637. 639. 641 (venereal disease HO Mich. 216. 103 N. W. 542 (incest); !+fu
contracted by a husband during the "ife's souri: 1906. State v. Palm berg, 199 Mo. 233. 
absence is evidence of his adultery); 1912, 97 S. 'V. 566 (rape under age; birth of child. 
U. S. v. Tan Teng. 23 P. I. 145. 153 (gonorrhea admitted); Nebraska: 1904. Woodruff v. 
in the victim of a rape). State. 72 Nebr. 815. 101 N. W. 1114 (rape 

I Accord: California: 1904. People v. under age); South Dakota: 1912. State v. 
Tibbs. 143 Cal. 100. 76 Pac. 904 (seduction Holter. 30 S. D. 353. 138 N. W. 953 (seduction; 
under promise of marriage; birth of a child as plaintiff's pregnancy admitted); TezaJl: 1920. 
shown by its presence in court. admitted); Klepper v. State. 87 Telt. Cr. 597. 223 S. W. 
1909. People v. Soto. 11 Cal. App. 431. 10.5 468 (seduction); Utah: 1906. State v. Thomp-
Pac. 420 (pregnancy admissible to prove the son. 31 Utah 228. 87 Pac. 709 (adultery with a 
act charged; but not. as here. the bIrth of a single woman; her pregnancy admitted as 
child from a prior act of intercourse used corroborating her. but not as connecting the 
evidentially); Colorado: 1919. Laycock v. defendant); Washington: 1903. State v. 
People. 66 Colo. 441. 182 Pac. 880 (rape under Fetterly. 33 Wash. 599. 74 Pac. 810 (rape under 
age; pregnancy. admitted, in connection with age; Fullerton. C. J.: .. It conclusively proves 
other acts); Columbia (Dist.): 1912. Kidwell her testimony to the effect that the crime 
II. U. S .• 38 D. C. App. 566 (rape under age) ; charged was committed. and the truth of that 
1920. Terr. v. Fong Yee. 25 Haw. 309 (seduc- lends credence to her testimony to the effect 
tion); Idaho: 1911. State v. Henderson. 19 that the person she names is the guilty party"; 
Ida. 524. 114 Pac. 30 (rape under age; birth of said of the birth or miscarriage of a child); 
a . child. admitted); 101.0(1.: 1906. State v. 1905. State D. Nelson, 39 Wash. 221. 81 PaC). 
Dolan. 132 Ia. 196. 109 N. W. 609 (seduction; 721 (adultery; birth of child twenty months 
an obscure ruling. which finds fault with the after husband's absence. admitted); and some 
trial court for not clearly instructing the jury; cases cited post. § 398; 1909. State v. McCool. 
birth is said to be admissible as evidence of a 53 Wash. 486. 102 Pac. 422 (rape under age; 
seduction. but not of the defendant's being admitted. but held not sufficient corroboration 
the seducer); 1907. State v. Nugent. 134 Ia. under the rule of § 2062. post). 
237. III N. W. 927 (seduction; birth of a Contra: 1906. Kevern v. People. 224 Ill. 
child. admitted); 1908. State v. Blackburn. 136 170. 79 N. E. 57-1. semble (rape); 1918. Jordan 
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§ 168 ORGA..~IC TRACES, AS EVIDENCE [CHAP. VIII 

(4) So, also, a result of any dise(UJe, subsequent to a time in issue, may evi
dence its prior existence.4 

c. ME!I."TAL TRACES 

§ 1 i2. General Principle. The struggle of a victim f~r his life, and the 
act of taking his life, may leave upon the perpetrator indelible traces of blood, 
wounds, or rent clothing, which point back to the deed as done by him; these 
traces come from a mechanical contact with the body, weapons, and other 
things im'olved in the deed, and they remain upon him or are divested from 
him by a mechanical process. But a deed may also leave traces upon the 
doer through other than a mechanical process, i.e. through :1 mental or moral, 
i.e. psyellOlogieal process. These traces may be as significant in their way as 
the others, perhaps more so; and they may be equally relevant eviden
tially to show their bearer to be the doer of the act. These traces, like those 
of the other sorts, may be employed either affirmatively or negatively. The 
presence of such a trace may be used as indicating the doing of the act by 
the person bearing it; and the absence of the trace may be used as indicating 
the not doing it by the person not bearing the trace. The traces of this 
mental or psychological sort will be some form of a mental condition, mem
ory, belief, consciousness, knowledge, or whatever other name may be more 
usual and appropriate. 

How to evidence this mental condition by conduct or the like is a 
different question. There is here evolvE:d simply the question, When is 
memory, consciousness, and the like, relevant to show the doing of a past 
act? The evidencing of this mental condition raises different and more 
complicated questions as to the significance of conduct; hence a considera
tion of the state of the law upon the various uses of the present sort 
of evidence can best be made in connection with the rules of cond.uct-evidence. 
Those rules in their details are elsewhere examined (post, §§ 265-293). It is 
enough here to summarize the chief types of inference of the present sort, 
and thus to exhibit the place of this inference in the general doctrine of Rele
vancy. 

§ 173. Consciousness of GuUt. The commission of a crime leaves usually 
• 

upon the consciousness a moral impression which is characteristic. The 
innocent man is .without it; the guilty man usuaily has it. Its evidential 
value has never been doubted. The inference from consciousness of guilt to 
" guilty" is always available in evidence. It is a most powerful one, because 
the only other hypothesis conceivable is the rare one that the person's con
sciousness is caused by a delusion, and not ily the actual doing of the act. 
The difficulty in connection with this evidence is, not its own relevancy to 

1'. Com .. 180 Ky. 379. 202 S. W. 896 (seduction) ; 
1906. People 1). Brown. 142 Mich. 622. 106 
N. W. 149 (rape under age in June. 1904. the 
statutory age being reached aD July 15. 1904; 

pregnancy in March and May. 1905. excluded; 
8 queer decision. the present question not be
ing distinguished from others involved). 

• Cases cited pOBI. § 225. n. 1. 
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§§ 143-177) IN GENERAL § 173 

, 

show the doing of the act that is unh'ersally conceded but the mode 
of proving this consciousness of guilt in its turn by other evidence. There 
are two processes or inferences involved, ' from conduct to consciousness 
of guilt, and then from consciousness of guilt to the guilt~· deed. The latter, 
belonging here, gives rise to no disputed questions of evidence. The former 
gives rise to many questions, due to th2 variety of conduct offerable in evi
dence. These questions are dealt with (post, §§ 2i3-291), in discussing 
evidence of consciousness or knowledge in general. It is worth while here 
to note this double step of inference involYCd; for it exhibits the 'true 
significance of the evidential use of conduct as indicating consciousness 
of guilt. , 

§ 174. ConsciQusness of Innocence. J llst as the lack of mechanical or 
corporal traces may be used negatively (ante, § 1~8) to show the non-doing 
of an act, so the lack of guilty consciousness may be useful to show innocence 
of a crime. This lack of guilty consciousness in other words, this con
sciousness of innocence seems not to have been doubted bv Courts as • 
having in itself evidential value. But. assuming it to be relevant, a diffi-
culty arises in the proof of it as a proposition, the difficulty that the con
duct offered to evidence it is so likely to be icigned and artifiCial. The dis
puted question, then, whether the conduct of an accused person is admissible 
in his favor, involves a doubt, not as to the evidential value of consciousness 
of innocence as indicating non-doing, hut as to the evidential value of con
duct as showing consciousness of innocence, ' a. problem elsewhere ex
amined (post, § 293). 

§ 175. Belief or Recollection of Personal Doings, as Evidence of Identity. 
All personal deeds are likely to leave some sort of a mark in the recollection 
or belief. The presence of that mark is some indication of the doing of the 
act recollected, and the absence of the mark is some evidence of the non
'doing of the act. 'Vhere a person's identity is in issue, his recollertion or 
non-recollection of experiences known to have occurred to the person with 
whom he is to be identified may often serve as useful evidence. For the 
reasons already stated, the rulings on this subject can best be examined 
elsewhere (post, § 2(0). 

§ 176. Same: Legitimacy, as evidenced by Parent's Conduct; Marriage, by 
" Habit"; Testamentary l:xecution, by the Deceased's Belief. Among the 
most notable facts of life which are certain to leave marked traces on those 
into whose experience they enter are the facts of marriage, of the birth of 
children, and of the execution of a testament. Long tradition bas recog
nized this, and has in these cases sanctioned the inference from subsequent 
belief or recollection to the prior act or experience. But the real difficulty 
lies in the inference from conduct to that belief, and, for the reason already , 
noted, the details of the law can best be examined in another place, the 
inference to Legitimacy, under § 269. to :Marriage, under § 268, and to Testa
mentary Execution, under § 271. 

403 

, 



§ 177 ORGANIC TRACES, AS EVIDENCE [CRAP. VIII 

§ 177. Conduct of Animals, as evidencing a Human Act; Tracking by 
Bloodhounds. If the instinct or habit of animals can in a given case be sup
posed to be sensitive to the dealings of men with them, it would seem that 
the conduct of an animal may be trusted evidentially as indicating the human 
act which would naturally have caused the animal's conduct. l Such indi-

• 

cations may be of two kinds: 
(l) The behavior of the animal may be a trick or othe~ action expres:~ly 

taught or implicitly acquired during his past association with a particular 
person; the possession of such a trick by a given animal will therefore serve 
to identify him as having been in that person's possession. This evidential 
use is well established in judicial practice, though it has seldom been brought 
before courts of appeal.2 

(2) The behavior of the animal may be the result of an -impression made 
on some pecllliarl!! strong sell,se by a casual outward event or human act, in
capable of being perceived by the human senses. The behavior of a horse 
in the vicinity of a concealed beast of prey is an instance of this. The cus
tom, in certain of our communities, of tracking fugitit'cs by blood/zounds, rests 
on a similar trait of those animals. It is eonccded by most Courts that the 
fact that a well-trained and well-tested bloodhound of good breed, after smell
ing a shoe or other article belonging to the doer of a crime, has tracked defi
nitely to the accused, is admissible to show that the accused was the doer 
of the criminal act.3 

§ 177. 1 For animal's conduct as evidenc- Orange, N. J.: the larceny of a cllrrier pigeon 
ing the character or disposition of the animal, hy B. from E. was charged; the defpndant 
see post, § 201. claiming to be owner, the pigeon was released, 

2 Circa 1530, More's" Life of Sir Thomas and alighted later in E.'s barn): 1907. State 
More". quoted in Campbell's "Lives of the t" Hunter. 14:3 N. C. 607, 56 S. E. 547 (Chief 
Chancellors". II, 37 (story of the beggar- Justice Clark reminds us of "the classical 
woman's little dog, who WIIS bought from a incident of Ulysses, on his return from his 
thief by the Chancellor's wife: the Chancellor memorable wanderings, being recognized by 
allowed ht!r to prove property by the dog's his dog Argos (who died from joy), when his 
recognition of her); 11>00, Anon" in Twiss' family and his followers knew him not", and 
Life of Lord Eldon, 1,354 (quoted P08t, § 1154) : •. the more modern incident. of Aubry's dog of 
1888, State v. Ward. 61 Vt. 185, 17 Atl. 483 l\-Iontargi9, who procured the confession of his 
(where a complicated set of turnings on dif- mn..~ter's murderer by his recognition of him "). 
ferent roads must have been followed by the Compare the following: 1905. Miller 11. 

incendiary, evidence was admitted that the de- Terr .. 9 Ariz. 12:3, SO Pac. 321 (larceny of a 
fendant's hor~e shortly after took the same turn- colt: tC'stimony from stockmen who had 
ing without guidance); 1894. Chicago Herald, ob~eT\'N1 the animal's conduct that "the colt 
May 31 (a German saloonkeeper in Chicago belonged to a certain mare which it had been 
lost his parrot; in the possession of an Ameri- following", admitted). 
can saloonkeeper a similar parrot was found; Compare the unsound ruling in State v. 
the ownership of this parrot was claimed by Landr.\", 29 Mont. 218, 74 Pac. 418 (1903), 
both parties, each affirming that he had pos- cited post, § 1163, D. 6. 
sessed and trained the parrot for a long time, 3 Alabama: 189(. Simpson v. State, III 
and that the parrot would show the effect of Ala. 6, 20 So. 572, semble (that blood-
this trl1ining in his language; at the trial be- hounds had tracketJ the defendant from 
fore Justice of the Peace Eberhardt, the parrot the place of the crime, admitted, the 
would not speak; he was therefore committed dog's habit t1ling never to leave a human 
temporarily to the custody of a police-captain; track once scented); 1892, Hodge v. State, 
"Captain Rarcel will keep the bird in custody, 98 Ala. 10, 11, 13 So. 385 (murder; that 
and will keep his ears strained to catch either a trained dog had followed"the trail to the 
. Set 'em up again', or • Unser bier ist gut' "); defimdant's house, admitted, on the facts): 
1900. Boston Tranccript, Dec. I:! (in Elltit 1905, Little v. State, 145 Ala. 662, 39 So. 67·i 
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§§ 148-177] TRACKING BY BLOODHOUNDS § 177 
• 

I 

Nevertheless, in actual usage, this evidence is a.pt to be highly misleading, 
to the danger of innocent men. Amidst the popular excitement attendant 
upon a murder and the chase of the suspcct, all the facts upon which the 
trustworthiness of the inference rests are apt to be distorted in the testimony. 
Moreover, the very limited nature of the inference possible is apt to be over
estimated, a consequence dangerous when the jurors are moved by local 

(the animal must be shown to have been 
trained to track human beings and to be able 
to do so accurately); 1900. Richardson v. 
State. 145 Ala. 46. 41 So. 82 (tracing by hound3; 
admitted); 1906. Hargrove ~. State. 147 Ala. 
97.41 So. 972 (burglary; trailing of accused by 
bloodhounds. shown to be traiued to the pur
pose. admitted); 1909. McDonald v. State. 
165 Ala. 85. 51 So. 629 (admitted; here the 
uncertainty of the evidence was exhibited by 
the dogs' trailing of two different persons); 
Arka1l8118: 1916. Padgett v. State. 125Ark. 471. 
ISS S. W. 1158 (assault; bloodhound e\-idt'nce 
admitted); 1921. Wcst to. State. 150 Ark. 555. 234 
S. W. 997 (rape; tracing by trained dog. ad
mitted); Florida: 1903. Davis t'. State. 46 Fla. 
137.35 So. 76 (burglary; trailing by dogs is ad
misb;ble. on certain conditions indicating" that 
reliance may reasonably he placed upon the 
accuracy of the trailing"); 190-1, Davis ~, 
State. 47 Fla. 26. 36 So. 170 (former opinion 
applied); Georoia: 1915. Fite t'. State. 16 Ga. 
App. 22. 84 S. E. 4S5 (bloodhound trailing, 
held admissible. under strict conditiond 
specified); l!H5. Aiken v. State, 1 G Ga. App. 
848. 86 S. E. 1076 (burglary; as to blood
hound e\-idence, .. we adopt the rule laid down 
in Pedigo's Case ", I(y., in/ra); Illinois: Hl14. 
People v. Pfanschmidt. 262 III. 411. 104 N. E. 
80-1 (murder and arson. trailing by a blood
hound. by means of a horse-and-bugJl;~' scent, 
to the accused's camp. held not admissibl(!. 
partiy because the conditions here were too 
full of obstacles to make the trailing trust
worthy, and also on the ground that .. tlw 
trailing of either a man or an animal by a 
bloodhound should ne\'er be admitted in any 
case"); Indiana: 1910. Stout v. State. 17·1 . 
Ind. :395. 92 N. E. WI (trailing of another 
person than the accused; the present question 
not deddcd); 1917. Ruse v. State. 186 Ind. 
237. 115 N. E. 778 (crime 1in~)ler:ified: the 
trailing by bloodhounds was held inadmis5ible; 
Sairy. C. J., and Myers .. r.. diss.); Iowa: 1904. 
McClurg 11. Brenton. 12:3 Ia.368. 98 N. W. SSt 
(where the defendant had trespassed on the 
plaintiff's premises, looking for stolen fowls. 
and led t.y bloodhounds. the Court disparaJl;ed 
such methods); Kansas: 1911. State v. Adams, 
85 Kan. 435, 116 Pac. 60S (murder; tracking 
of accused by bloodhounds, held allowable. on 
a showing that the dogs are qualified by breed 
and training. and that" the person testifying 
is reliablt'''); 1914. State v. l\foone~', 9:3 Kan. 
35~. 144 Pac. 228 (State v. Adams. followed) ; 
1917, State ~. Sweet, 101 Kan. 746, 168 PM . 

1112 (murder; .. bloodhound e\-idence" ad
mitted pursuant to the limitations of State 
v. Adams and State t·. Moone~', BUpra); 
Kentucky: 1898. Pedigo v. Com .• 103 Ky. 41, 
44 S. W. 143 (admitted; DuRelle, J.: .. It is 
difficult to lay down a general rule as to the 
introduction of testimony of this kind ... _ 
We think it may be safely laid down that, in 
order to make such testimony competent. C\·t'n 
when it is shown that the dog is of pure blood. 
and of a stoek characterized by acuteness of 
scent and powt'r of discrimination. it must also 
be established that the dog in question is pos
sessed of these qualities. and has bet'n trained 
or test.ed in their exercise in the tracking of hu· 
man beings. and that these facts must appear 
from the testimony of some person who has 
personal knowledge thereof. Wt' think it 
must also appear that the dog so trnined and 
tested was laid on the trail, whether visible or 
not. concerning which testimony has been 
admitted. at a point wht're tht' circumstances 
tend ch~'uly to Bhow that the guilty party had 
been, or ur,on a track which such circumstances 
indi['ated to !la,-e h('en made by him"; Guffy, 
J., dis~., in an able opinion); 190-1. Allen v. 
Com.. Ky. . 82 S. W. 589 (rult' of Pedigo 
". Com. appliNI to exclude such evidence where 
the dog's qualities were not 5ufficiclltly shown) ; 
190.5. Denham r. Com .. 119 J\:y. 50-:. 84 S. W. 
53S (Pedigo v. Com. followed); lvO!). Sprouse 
t·. Com .• 1:,2 Ky. 209, l1t.i S. W. 3-14 (trailing by 
hounds from a burned house to deft'ndant's 
hou5e; excluded. pnrtiy because the skill of 
the houndd was not sufficiently shown. nnd 
partiy hecause due precautions for accuracy 
were not taken); HlI 6. Blair v. Com.. 1 il 
Ky. 319, 188 S. W. 390 (Pedigo v. Com. rule 
npplied, here exduding the eyid('tlce); 1922. 
IHeyers v. Com.. Ky. . 2·10 S. W. il 
(arson; applying the rule of Pedigo v. Com., 
81lpra. but announcing thnt hloodhound evi
dence alone .. would be insufficient to con
"iet ". i.e. to identif~' the aecused; it seems odd 
thnt any ['ourt could delibt'Tate one moment 
O\-er su('h a preposterous as~ertion as the con
trary); Louim'ana: 1919. State t·. King. 144 
La. 430. 80 So. 615 (murder. bloodhound e\-i
dence admitted. on conditions showing reliabil
ity oi the animal); Minnesota: 1921, Crosby 
v_ Moriarty. 148 Minn. 201, 181 N. W. 199 
(action for arson; conduct of hloodhounds in 
tracing the pel'petrator. excluded on the 
Iacts); MiN.jollr;: 1912. State t'. Ha;;co. 239 
Mo. 535. 1·1-1 S. W. 449 (murder; trailing by 
hloodhounds. al1cn\'ed on the testimony to 
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§ 177 ORGANIC TRACES, AS EVIDENCE [CRAP. VIII 

prejudice.4 Hence Courts do well to insist on the strictest fulfilment of the 
above conditions of admissibility; and additional requirements are sometimes 
made. The hesitation shown in some Courts to the use of this evidence is 
due to the risks of its misuse by the jury; for in some regions of our country 
the mysteriously accuratc operation of the dogs' senses has given rise to a 
superstitious faith in the dogs' inerrant inspiration, and this gross popular 
creed might in a jury mislead them into giving excessive credit to the evi
dence of the dogs' itinerary. 

their habits and skill); X ebrll3ka: l!J03. Brott 
v. State. 70 Nebr. 395. 97 N. W. 59::1 (behavior 
of bloodhounds in trailing the defendant. held 
inadmissible on the facts; Sul!h·an. C. J.: 
"That the bloodhound is frequently wrong 
is a fact well attested by experience. • .. It 
is unsafe c\·idence. and both reason and in
stinct condemn it"); North Carolina: 1901. 
State v. Moore. 129 N. C. 494. 39 S. E. 626 
(tbat a bloodhound trailed and pointed out the 
defendants. charged with larceny of mcat and 
otber thing;. wua held inadmissible on the 
facts. without denying that it might be a 
"circumstance to be considered in connecting 
a person with an act "); 1907. State v. Hunter. 
143 N. C. 607. 56 S E ;;·17 (arson; trailing b:1 
a trained bloodhound. admitted); HlOS. Stat:! 
v. Freeman. 14fi N. C. 615. flO S. E. %6 (bur
glary; a dog's trailing of the defendant. by 
sboe-scent. admitted); lf1l9. State t. Year
wood. IiI; N. C. 813. 101 S. E. 513 (arson: 
trail by bloodhounds. admitted. after proof of 
their training and reputation); 1921. State 
v. Robinson. 181 N. C. 516. lOtI S. E. 15;; 
(assault; conduct of bloodhounds. adrnitte(1 
on the facts); Ohio: 1907. State v. Dickerson. 

77 Oh. 34. 82 N. E. 969 (trailing of a murderer 
by a bloodhound held admissible. pro\'ided 
that the particular dog was trained in tracking 
human beings and had in experience been 
found reliable. thi~ reliability being testified 
to from personal knowledge, and that the dog 
had b(!en laid on the trail at a point or track 
clearly indicated lid the guilty party's; the 
pedigree. etc .• of the dog to be admissible in 
corroboration): South Carolina: 1916. Slate 
v. Brown. lOa s. C. 437. 88 S. E. 21 (arson; 
bloodhound e\'idence sanctioned. because Crim. 
Code § 9-15 authorizes the usc of dogs for 
tracking lawhreakers; here held in:vlmissible 
because the dogs were not set on the track 
within the period of efficiency); Texa.s: 1904. 
Parker v. State. ·16 Tex. Cr. ,161. 80 S. W. 1008 
(bloodhoulld's trackinlt of d~felldant admitted; 
rule of Pedigo v. Com .• Ky .. approved). 

, The limitations arc well stated by :'ofr. E. 
Austin Freeman. in one of the detective 
storie$ in his volume entitled "The Singing 
Done" (London. 191·1). This story. entitled 
"A Case of Prerneditation ". is quoted in part 
in the lIIinois Law Review, IX. 192. 

• 
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§§ 190-218) BOOK I, PART I §l90 

TITLE I (continued): CIRCUMSTANTIAL EVIDENCE 

SUB-TITLE II: EVIDENCE TO PROVE A HUMAN QUALITY OR 
CONDITION 

CHAPTER IX. 

§ 190. Nature of Evidence to prove Hllman Quality or Condition. 

TOPIC I: EVIDENCE' TO PROVE CHARACTER OR DISPOSITION 

§ 191. Kinds of Evidence. 

1. Conduct to show Character of a De
fendant in a. Criminal Case. 

§ 192. Nature of the Inference; an 
Act is not evidential of another Act. 

§ 193. Particular Bad Acts to show De
fendant's Character, (1) Relcvancv. 

§ 194. Same: (2) Reasons of Policy. 
§ 194a. Same: Exceptions, under Eng

lish Criminal Evidence Act of 1898. 
§ 195. Particular Good Acts to show 

Defendant's Character. 
§ 196. Particular Misconduct of thc 

Defendant, (1) to Impeach his Credit as 
Witness, or (2) to Increase his Sentence by 
reason of Prior Conviction; Juvenile Delin
quents. 

§ 197. Rumors of Misconduct, as testing 
a Witness supf.orting Character. 

2. Conduct to show Character of other 
Persons evidentially used. 

§ 198. Character of Deceased, in Homi
cide, from Particular Acts of Violence. 

§ 199. Negligcnce of Party in Civil 
Cases, from Particular Negligent Ads. 

§ 199a. Character of Third Persons, 
from Particular Acts. 

§ 200. Character of Complainant in 
Rape ete., from Particular Acts of Un
chasti tv. 

§ 201. Disposition of an Animal, from 
its Behavior in Particular Instances. 

3. Conduct to show Character in Issue. 
§ 202. General Principle. 
§ 203. "Common" Offenders (Cheats, 

Liquor-Sellers, Barrators, Gamblcrs, Drunk
ards, etc.). 

§ 204. House of Ill-fame. 
§ 205. Seduction; Statutory Action or 

Prosecution. 
§ 206. Excuse for Breach of Promise 

of Marriage. 
§ 207. Justification of Defamation oC 

Character. 
§ 208. Incompetency of Employee or 

Ph vsician. 
§ 208 a. Incompetence of Physician or 

other ProCessional Person. 
§ 209. l\1itigation oC Damages: (1) De

famation. 
§ 210. Same: (2) Father's Action for 

Seduction. 
§ 211. Same: (3) Husband's or Wife's 

Action for Crim. Con. or Alienation of 
Affections. 

§ 212. Same: (4) Indecent Assallit. 
§ 213. Same: (5) Brench of Promise 

of Marriage. 

4. Conduct independently usable evi
dentia.lly for Other Purposes than 
to show Character (Design, Intent, 
Motive, etc.). 

§ 215. General Principle. 
§ 216. Criminality of Conduct Im

material. if it is othenvise Relevant. 
§ 21i. Summary of other l\Iodes of 

Relevancv. 
§ 218: 'Res Gcstre' and Acts a part of 

the Issue; Inseparable Crimes. 

§ 190. Nature of this Cla.ss of Evidence. 1. The reasons for di"iding into 
three groups the whole subject of Circumstantial Evidence have been already 
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stated (ante, § 43). The groups being distinguished according to the proposi
tions to be proved, the second group is now to be considered, namely, Evi
dence to prove a Human Quality, Condition, or other attribute. 

This group of propositions (facta probanda) separates itself from the first 
(Human Acts) with fair distinctness, first, because the circumstances avail
able as evidence are usnally distinct for the two groups, but chiefly because 
certain general considerations of Auxiliary Policy, as well as of Relevancy, 
run through the present group, constantly reappearing, and not only making 
various analogies useful, but rendering it impossible to understand the rules 
of Evidence for certaiu kinds of propositions without considering those for 
others. The distinction between the two groups is by no means an artificial 
one, but is fully in harmony witll the attitude of the Courts towards the prob
lems involved. 

2. The various conceivable propositions to be proved may be rcduced to 
the following well-defined sorts: 

Moral Character or Disposition; Motive or Emotion; 
Physical and :i\Iental Capacity; Habit or Custom, and Possession; 
Design or Plan, and Intent; Traits of Handwriting; 
Knowledge, Belief, or Consciousness; Identity. 

A different analysis and order of treatment is conceivable; but with refer
ence to the usefulness of putting in proximity those matters which throw 
light upon each other, this division and this order seem the most practicaJ.! 

3. It will be understood that we are here not concerned how the above human 
qualities come to be propositions for proof (ante, § 2). We are concerned onl~· 
to learn what facts will be admissible evidentially to prove the qualityproposetl 
for proof. For instance, Character ma~' be in issue through the pleadings in a 
suit for slander on a plea of justification, or in an action for personal injury 
as an element of the defendant's liability for an incompetent servant; or it 
may be used, not as in issue under the pleadings, but as evidential, to prove 
a human act, for example, the good character of a defendant in a criminal 
case or his bad character in rebuttal. So, also, Knowledge may be in issue 
in a suit to set aside a purchase in fraud of creditors, or it may be e,"identirtl 
only, as when it is offered to prove the doing of a past act as a mark of iden
tity (post, § 270). In all these instances the quality which is termed Char
acter, Knowledge, or the like, has somehow come into the case as a propo
sition to be proved; and the question how to evidence it presents itself equally 
whether the 'factum probandum', when once proved, is going in turn to 
be used itself evidentially to show some other fact, or is one of the very ulti
mate propositions made material by the pleadings. It is true that by tradi
tion or by policy the mode of proof available in the one case may sometimes 

§ 190. 1 From the point of view of logic and .. Principles of Judicial Proof, as given by 
psychology as applicable to argument before Logic. Psycholog}", and General Experience, 
the jury (not the rules of Admissibility), Bee and illustrated in Judicial Trials" (1913), 
the materials collected in the present author's §§ 28, 8·1-98. 
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not be available in the other; but this is only an incidental and not a neces
sary or common feature. 

4. Three species of evidential facts are available to show a humail quality 
or condition: . 

(1) Conduct; this is the expression, in outward behavior, of the quality 
or condition operating to produce those effects. These results are the traces 
by which we may infer the moving cause. In point of time, conduct is closely 
associated with the internal condition giving rise to it; nevertheless, the in
dication is strictly not a concomitant, but a retrospectant one (ante, § 43), 
because the argument is backwards from effect (conduct) to cause (internal 
condition). 

(2) External facts (prospectant) pointing forward to the probable coming 
into existence of the quality; for example, the victim's gold, as pointing for
ward to the defendant's probable desire to rob him, or the reputation of A's 
insolvency, as pointing forward to B's probable receipt of knowledge of it. 
In using this evidence, we take our stand beforehand and argue that the 
evidential fact probably gave rise to the emotion, knowledge, or intent to 
be proved. The indication is thus prospectant; while that of conduct is 

• 

retrospectant. 
(3) There is also a third sort of fact, having either a prospectant or a retro

spectant indication, and not exactly corresponding to either of the preceding 
sorts, namely, prior or subsequent condition, as showing condition at a given 
time. Thus, to prove insanity, we may offer (1) conduct as the effect illus
trating its cause, mental aberration, (2) circumstances of unsuccessful busi
ness, domestic troubles, and the like, tending to bring on insanity; and 
(3) prior or subsequent insanity, pointing forwards or backwards to insanity 
at the time in question. So also, to show u husband's desire or motive to get 
rid of his wife, we may offer (1) his conduct exhibiting such a desire, (2) the 
existence of a paramour, tending to create such a desire, and (3) a prior de
sire, as pointing forward to its continued existence at the time in question. 
A similar general question presents itself in all evidence of this third sort, 
namely, how far before or after the time in question the survey may extend 
in considering the fact of prior or subsequent condition. 

For some subjects, all three of these sorts of e"idence are available, perhaps 
with equal frequency; for others only one or two of them are available, at 
least usually; thus, to evidence character, facts of the second sort do not 
come into play at all, unless the principles of heredity one day become so 
clearly ascertainable as to offer a sure basis of argument from ancestry. It 
is enough to note that in taking up the different' facta probanda ' a convenient 
order of arrangement of the evidential facts may be based on this triple 
division. 

5. The distinction between a pure principle of Relevancy and a doctrine of 
Auxiliary Policy (expounded ante, § 42) is in the present subject of constant 
importance. Our first question, for any kind of evidence, must be, Is it Rele-
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vant, i.e. has it probative value enough to be considered? But even when it 
is relevant and would so far be admissible, it may still be shut out by some 
auxiliary policy forbidding confusion of issues, undue prejudice, or unfair 
surprise (post, § 1904). It is practically necessary to treat in one place the 
two sets of considerations, Relevancy and Auxiliary Policy, as applied to 
the same piece of evidence; but it must not be forgotten that the two are 
entirely distinct in function. 

Topic I: EVIDENCE TO PROVE CHARACTER OR 

§ 191. Kinds of Evidence. It is here assumed that Moral Character or 
Disposition is somehow in the case to be proved, - either as material under 
the pleadings or as evidential to prove something elsc (ante, § 54). The ques
tion then here arises, What evidential facts may be llsed to prove it? 

Of the three sorts of facts just described, the second sort (prospectant) is here 
Wholly unavailable; there is no external fact from which we can argue forward 
that a person will have a certain character. Heredity, as a biological indica
tion that an ancestor's trait will recur in a descendant, is as yet not accepted 
by science in any details available for judicial proof (ante, § 165). Only in the 
case of insanity (post, § 231), longevity (post, § 223), and of a few marked 
physiological traits (ante, §§ 166, 16i), has such a use of heredity been given 
recognition. No doubt in juvenile court practice the family record is studied 
by the judge, but hardly for mere evidential' purposes. Some Ja.y in this 
field a body of data will be accumulated from which evidential principles 
may be drawn. 

The third sort of fact, prior or subsequent character, as indicating charactei' 
at the time in question, is undoubtedly available evidence; but its use is so 
complicated with the question of using Reputation (under the Hearsay ex
ception) at a prior or subsequent time, that both subjects can best be ex
amined together; accordingly the use of prior or subsequent character, to 
evidence character at the time in question, is there dealt with (po.yt, § 1617). 

The material here to be considered, therefore, is the first sort of evidence, 
i.e. conduct, the sort by far the commonest and the only one that raises 
questions of serious difficulty. Under what condition, then, is conduct ad
missible to evidence Character? 

• 1. Conduct to show Character of a Defendant in a Criminal Case 

§ 192. Nature of the Inference; an Act is not evidential of another Act. 
At the outset of this entire prospectant class of inferences, it must be noted 
that, where the doing of an act is the proposition to be proved, there can never 
be a direet inference from an act of former conduct to the act charged; there 
must always be a double step of inference of some sort, a. 'tertium quid.' In 
other words, it cannot be argued: "Because A did an act X last year, there
fore he probably did the act X as now charged." Human action being in-
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finitely varied, there is no adequate probative connection between the two. 
A may do the act once, and may never do it again; and not only may he not 
do it again, but it is in no degree probable that he will do it again. The con
ceivable contingencies that may intervene are too numerous. 

Thus, whenever resort is had to a person's past conduct or acts as the 
basis of inference to a subsequent act, it must always be done intermediately 
through another inference. It may be argued: "A once committed a robbery; 
(1) therefore he probably has a thieving disposition; (2) therefore he probably 
committed this robbery"; o.t' " (1) therefore he had some general design to 
commit certain robberies; (2) therefore he probably carried out that design 
and committed this robbery." Or it may be argued: "A gave money to his 
poor friend B; (1) therefore A probably is of a benevolent disposition; 
(2) therefore A probably did not commit the present robbery"; or 
"(1) therefore he probably had a kindly feeling towards B; (2) therefore he 
probably did not rob B." The impulse to argue from A's former bad deed 
or good deed directly to his doing or not doing of the bad deed charged is 
perhaps a natural one; but it will always be found, upon analysis of the 
process of reasoning, that there is involved in it a hidden intermediary step 
of some sort, resting on a second inference of character, motive, plan, or 
the like. This intermediate step is always implicit, and must be brought out. 

The result is that, when the ultimate proposition to be proved is the doing of 
an act by a defendant, and resort is had evidentially to his past conduct, this 
is not in order to argue directly from act to act, but in order, by the past act, 
to evidence character, design, motive, or some other quality, and through 
that quality to infer that it led to the act charged. To make available such 
evidence of past conduct or acts, some use for it must be found as evidencing 
Character either Character (as here), or else Design, Motive, Intent, or some 
other quality (post, §§ 300-371). 

This principle has long been accepted in our law. That" the doing of one 
act is in itself no evidence that the same or a like act was again done b~' the 
same person", has been so often judicially repeated that it is a common
place: 

1872, AGNEW, J., in Shaffner v. Com., 72 Pa. 65: "It is a general rule that n distinct 
crime, unconnected 'with that laid in the indictment, cannot be given in evidence against 
a prisoner. . " Logically the commission of an independent offence is not proof in itself 
of the commission of another crime." 

1893, KNOWLTON, J., in Miller v. CUrti8, 158l\fass. 127, 129: "That a person has com
mitted one crime has no direct tendency to show that he committed another similar crime 
which had no connection ,,;th the first." 

1896, MARTIN, J., in People v. McLauglllin, 150 N. Y. 365, 386, 44 N. E. 1017: "It is 
an elementary principle that the commission of one crime is not admissible in c\;dencc 
to establish the guilt of a party of another." 

§ 193. Particular Bad Acts to show the Defendant's Character; (1) Rele
V&DC,.. It has already been seen (ante, § 58) that if a defendant in a criminal 
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case chooses to offer his good character (for the appropriate trait) as an argu
ment that he probably did not commit the offence charged, the prosecution 
may by counter-evidence dispute the existence in him of the good character 
thus alleged; and it has also been seen that the fact thus to be proved or 
disproved is the real disposition or Character, of which reputation or any
thing else is merely evidence (ante, § 52). 

The question thus arises how the Character is to be proved or disproved. 
It has been noted (ante, §§ 52, .53) that there are three conceh'able ways of 
evidencing it: (1) Reputation of the community; this is open to the objec
tion of being Hearsay, and is dealt with pc,~t, § IU08; (2) Personal Knowledge 
or Opinion of those who know the defendant; this is open to the objection 
of the Opinion rule, and is dealt with post, § 1980; (3) Particular Acts of 
Misconduct, exhibiting the particular trait involved, This last sort of evi
dence is now to be considered. 

The law here declares a general and absolute rule of exclusion. It is 
bidden, in showing that the defendant has not the good character which 
affirms, to resort to particular acf$ of misconduct by him. 

Is this prohibition based on the Irreleyancy ot' such evidence, or on some 
reason of Auxiliary Policy (ante, § 42) which assumes its relevancy but sees 
reasons of policy for its exclusion? That such former misconduct is relevant, 
i.e. has probatiye value to persuade us of the general trait or disposition, 
cannot be doubted. The assumption of its probative yalue is made through
out the judicial opinions on this subject; 1 and the following acute analysis 
makes it entirely clear: 

1876, State v. Lapage • • 57 N. H. 275, 290; on a charge of murder committed in an at
tempt to rape, the fact of the defendant's recent rape of another person was offered, Mr. 
Norria arguing for the defence: "Making no point of remoteness in time or space, let us 
sec how well this evidence will b~ar analyzing. Premise to be proved: he committed a 
rape, in no way, except in kind, connccter! with this crime. Inference: a general disposi. 
tion to commit this kind of offcnce. Ncxt premise: this general disposition in him. In
ference: he committed this pttrticular offence. . .. It may be tried by the common test 
of the validity of arguments. Some men who commit a single crime have, or thereby ac
quire, a tendency to commit the same kind of crimes; if this man committed the rape, he 
might therefore have or thereby acquire a tendency to commit other rapes; if he had or so 
acquired such a tendency, and if another rape was committed within his reach, he might 
therefore be more likely to be guilty; if more likely to be guilty of rape, and if there was 
murder committed in perpetrating or attempting to perpetrate rape, he might therefore 
be more likely to he guilty of this rape, and hence of this murder; a sort of an 'ex-parte' con
viction of a single rape, fr(,m which the ju,y ale to find a general disposition to that kind 
of crimes, in order to help them out in presuming the commission of another rape as a mo-

f 193. I For example, in the quotations 
in the next section, and also ill the following: 
1851, R. 11. Shrimptoll. 2 Den. Cr. C. 322 
(Campbell. L. C. J.: "The question in issue 
is the good character of the prison.:r; Eurely, 
whether the prisoner had been previously con
victed is relevant to that"; Alderson. B.: 
"The prisoner raises the question of character. 

and thl'> evidence of his former conviction is 
brought to show what his character really is"). 

For the psychological aspects of conduct 
as evidencing character. in point of probative 
value and irrespective of the rules of E.,;dence. 
sec the present author's" Principles of Judicial 
Proof" (1913), §§ 84-98. 
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tive or occasion of the murder. We can find nothing like it in the books." LAnD,.J.: 
"But it is nevertheless argued on behalf of the State (if I have not wholly misapprehended 
the drift of the argument) that the evidence was admitted because, as matter of fact, its 
natural tendency was to produce conviction in the mind that the prisoner committed rape 
upon his victim at the time he took her life. . ., I shall not undertake to deny this. If 
I know a man has broken into my house and stolen my goods, I am for that reason more 
ready to believe him guilty of breaking into my neighbor's house and committing the same 
crime there. \Ve do not trust our property with a notorious thier. We cannot help sus
pecting a man of evil life and infamous character sooner than one who is known to be Cree 
from every taint of dishonesty or crime. We naturally recoil with rear and loathing from 
a known murderer, and watr.h his conduct as we would the motions of a beast of prey. 
When the community is startled by the commission of some great crime. our first search 
for the perpetrator is naturally directed, not among those who have hitherto Ih'ed blame
less lives, but among those whose conduct has been such as to create the belief that they 

~ have the depravity of heart to do the deed. This is human nature the teaching of human 
experience. If it were the law, that everything which has a natural tendency to lead the 
mind towards a conclusion that a person charged with crime is guilty must be admitted 
in e\'idence against him on the trial of that charge, the argument for the State would doubt
less be hard to answer. If I know a man has onr.c been false, I cannot after that believe 
in his truth as I did before. If I kno\\' he has committed the crime of perjury once, I more 
readily believe he wiII commit the sallle :mful crime again, and I cannot accord the same 
trust and confidence to his statements under oath that I otherwise should ... , Suppose 
the general character of one charged with crime is infamous and degraded to the last d~ 
gree; that his life has been nothing hut a slIccession of crimes of the most atrocious and r~ 
,"olting sort: does not the knowledge of all this inevitably carry the mind in the direction 
of a conclusion that he has added the particular r.rime for which he is heing tried to the list 
of those who have gone before? Why, then, should not the prosecutor be permitted to 
show facts which tend so naturally to produce a conviction of his guilt? The answer to 
all these questions is plain and decisive: The law is otherwise." 

In the Continental traditions of criminal trials, this class of eddence is 
given great consideration, and is freely used. The following passages illus
trate the part it plays at a trial: 

French Trials. (1) Trial for /lie Murder of the Baroness de Valle!!. (1806, Paris; Albert 
DataiIle, "Causes Criminelles et Mondnines", 1896, p. 2-19.) [On June 16, 1896, Baroness 
de Valley was found strangled in her apartment in Paris. She was rich, and mude a busi
ness of lending her money at usurious rates. Robbery was the object of her murderers. 
A party of several young fellows, Kiesgen, Ferrand, Lagueny and Truel. were charged with 
the murder. One of them, Kiesgen, son of a merchant, appeared well drer.sed and well 
brought up; he had no occupation and his father furnished him with poeket-money. The 
others were of not so respectable surroundings. Presiding.J udge POUI'.-I.UDIN thus con
ducted the opening examination at .the trial, on November 24.J 

JUDGE. "None of you have a criminal record; but that is far from saying that you 
have a good record. 

"You, Kiesgen, seem to have a mode of life not at all creditable. You frequent the 
low saloons of the Latin Quarter. Yuu were an habitue of the Harcourt Cafe. You have 
been getting all the money you could from women. Your mistress, Jeanne Prevost, alias 
Margot, gave you 15 francs a day from her earnings as a prostitute. You are a panderer 
of the worst sort. In your cell at l\lazas Prison, you kept writing to Margot, asking her 
to send you cash. Unfortunately for you, she WIlS at that tiulC herselC in St. Lazare Prison 
(Laughter in the audience). 
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-
"As for you, Truel, alias .Tulian, alias Curlyhead, you are the son of a mechanical drafts~ 

man at Charenton. After having a job as apprentice-draftsman in a factory, you werl' 
di~harged for a brutal assault. After that you lived off your mother, . .. Then you be
came an habitue, like Kiesgen, of the saloons and women of the Latin Quarter. You seem 
to have been one of a gang of bicycle thieves. In short, after starting as an honest work
ingman, y'>u gave up that pursuit, and. became an agent for houses of ill-fame. You see 
what you have been brought to by bad company. 

"You, Lagueny, like your fellow-defendants. nrc scarcely twenty years old. You are 
the natural son of an unfortunate woman who dicd insane, two yeat's ago, at the St. Anne 
Asylum. During all your boyhood you were left by her to loaf on the streets. You picked 
up a living by bawking things now and then; selling newspapers, sometimes dogs, some
times peddling olives at restaurant-doors; sleeping in the public refuges. At twelve years 
of age, a charitable society had you baptized in the Sacred Heart Church at Montmartre, 
and next day you partook of your first communion. Your mother seems to have done 
some questionable errands for Baroness Valley, and told you that the Baroness was your 
godmother. You, ever since you became a young man. have been an-agent for the assigna
tions of girls in the Latin Quarter. That was where you made the acquaintance of Kiesgen 
and of Julien the Curlyhead. To them you made the proposal to go and rob the Baroness. 
She had always showed a kind interest in you; she used to gh'e you odd change." 

Lagueny. "Gave me money? Well. I guess not! The old skinflint! She would even 
pick lip old crusts of bread in the street." 

JUDGE. "Well, at any rate, your mother used to be her housekeeper. and the Baroness 
sometimes gave you a lunch." 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. 

[Then the evidence directly to the crime was put in. 
Nov. 25. The jury found three of the defendants guilty. But in view of the youth 

and lack of a criminal recorci for Kicsgen and Truel (the two who did the actual killing). 
they recommended those two for leniency. Both were sentenced to hard labor for life. . .. 

Lagueny, who had proposed the robbery, was sentenced to ten years' imprisonment. 
Ferrand to five years. and Durlin was acquitted.) 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

(2) Trial for Blackmailing Max Lcbaudy. (1896, Paris; Albert Bataille. "Causes 
Criminelles et Mondaines", 1896, p. 95.) [Max Lcbaudy was a young millionaire, foolish 
and extravagant. About the years 18U4-5, he became the prey of a number of blackmailers, 
some of them journalists, some ex-military men, some mere adventurers. Several different 
widespread intrigues against him were unearthed. He was bled for various sums, fro 
30,000; 10,000; 40,000; etc. Various well-known personages, political, literary, and 
dramatic, more or less innocent, were more or less involved in the scandals. 

On March 30, 1896, the trial began, under Presiding Judge PUNTEAU.j 
Examination of Viscount Ulrich de Civry. 
JUDGE. "You took part in the war of 18iO, and I am bound to say that you behaved 

very creditably. Leaving the army in 1873, with the rank of cavalry quartermaster, you 
went back to journalism, and were at last accounts chief editor of the Army Echo. You also 
went into politics; and were candidate for the Assembly at Yvonne in 1893. 

"But I am obliged to remind you that you have a record in the criminal court. In 1876, 
the Paris Court of Appeals sentenced you to one year's imprisonment for illegally wearing 
military uniform. In 1880, the same Court sentenced you to two months for tmlawful 
eloignment of goods under attachment." 

Cit·ry. "My counsel will explain about those convictions." 
JUDGE. "But those are not all. You were convicted by default, in 1877, at the Seine 

Assize Court, of robbery, and were sentenced to twenty years' imprisonment with hard 
labor. They had to extradite you from England, and tile penalty was commuted to three 
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years. But the judgment was set aside on technical grounds; you had a new trial at Melun, 
and the public prosecutor withdrew his charge, and you were of course acquitted. 

"To get the money for your legal expenses, you had borrowed large sums, through several 
notaries. One of these notaries has himself just been convicted at the Seine Assize Court. 
The sums you thus borrowed amounted in notes for more than fl'. 1,000,000, nominally, 
though you yourself received only sOllie fl'. 500,000." 

[The judge then entered into details of the Hennion case, reading from the records. 
Hennion was a young lIIall of means from the provinces, who had becollle entangled in the 
usurers' and speculators' clutche5 by the medium of Viscount ChT~', and the Yiscount had 
narrowly escaved another criminal sentence.] 

,JUDGE. "The judgment of the Court there said: 'Hennion's ruin was obviollsly due to 
the machinations of unscrupuious adventurers, alllong whom figured Ulrich de Civry. 
Unfortunately, the Penal Code docs not reach all form5 of dishonesty.' 

"Well, in spite of these unsavory incidents in your past, you maintaiped something of a 
position in a certain section of Parisian society. When you left your regiment in 1891. you 
were adjutant. What is your business now?" 

Cirry. "Horse-trading." 
JUDGE. "That is not a business. It is reported that you do not do mueh of anything, 

and arc Jiving as a parasite off other persons. YOII spent two years in Normandy with an 
old chum from your regiment, ~Ir. Davout, but he finally gave you to understand, in correct 
but unmistakable manner. that you had reached the limits of his hospitality. You then 
came back to li\'e in Paris, where you ran up debts, even with the house-porter." 

Cirry. "That was for my room-breakfasts. And I did not have time to pay him; 
they arre~ted me too soon." (Laughter in the audience). 

[On March 26, the \'erdict and judgment were rendered. 
Joseph de Civry, Georges de Labruyere, Chiarosolo, Rosenthal. and Carle des Perrieres 

were acquitted. 
Ulrich de Civry and Cesti were found guilty, and sentenced to thirteen months in jail 

and 500 francs fine.] 

§ 194. Same: (2) Reasons of Policy. It may almost be said that it is 
because of this indubitable Relevancy of such evidence that it is excluded. 
It is objectionable, not because it has no appreciable probative value, but 
because it has too much. The natural and inevitable tendcnc\' of the tribu • 
nal whether judge or jury is to givc excessi\·c wcight to the vicious 
record of crime thus exhibited, and either to allow it to bcar too strongly on 
the present charge, or to take the proof of it as justifying a condemnation 
irrespectivc of guilt of thc present charge. .:\Ioreover, the use of allegcd par
ticular acts ranging over the entire period of the defendant's life makes it 
impossible for him to be prepared to refute the charges, any or all of which 
may be mere fabrications. These rcasons of Auxiliary I>olicy (post, § 1863), 
directed to prevcnt the risks of reaching verdicts through insufficient cvi- ! 
dence, have operated to exclude that which is in itself reb'ant. 

In early practice this class of evidence was resorted to without'"limitation.1 

§ 194. 1 It is clear that before 16;0-1680 
the accused's prior record of misconduct could 
be considered: 1669, Hawkins' Trial, G How. 
St. Tr. 921, 935, 949 (larceny; dctailR of a 
larceny from another person lit allother time. 
allowed to be given; L. C. n. Hale: .. This, 
if true, would render the prisoner now ut the 

bar obnoxious to any jury"); 1684, H!:mpden's 
Trial, cited ]lost (the judge, in (>xeiuding such 
c\'idence invokeR a .. case lately adjudged in 
this court"). The casc of Faulconer (1653; 
5 How. St. Tr. 323, 35·1), which Sir J. Stephen 
has cited (Hist. Cr. Lnw, I, 3(8) as an early 
instancc of such cddencc. is hardly in point; 
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But for more than two centuries, ever since the liberal reaction which began 
with the Restoration of the Stuarts, this policy of exclusion, in one or another 
of its reasonings, bas received judicial sanction, more emphatic with time and 
experience. It represents a revolution in the theory of criminal trials, and 
is one of the peculiar features, of vast moment, which distinguishes the Anglo
American from the Continental system of Evidence: 2 

1684, WITHI~S, J., in Hampden's Trial, 9 How. St. Tr. 1053,1103: "You know the case 
lately adjudged in this Court; a person was indicted of forgery, we would not let them 
~ive evidence of any other forgeries but that for which he was indicted, because we would 
not suffer any raking into men's conrse of life to pick up evidence that they cannot be pre
pared to answer to." 

1692, HOLT, L. C. J., in Harrison's Trial, 12 How. St. Tr. 833,864,874 (chargc of mur
der; a witness was called to speak of some felonious conduct of the defendant three years 
before): "Hold, hold, what are you doing now? Are you going to auaign his whole life? 
How can he dcfend himself from chargcs of which hc has no notice? And how many issues 
are to be raised to perplex me and the jury? Away, away! That ought not to be; that 
is nothing to the matter." 

1847, PARKE, B., in Atfy-Gan'l v. Hitchcock, 1 Ex. 93: "We cannot enter into a collat
eral question as to the man's having committed a crime on some former occasion, one 
reason being that it would lead to complicated issues and long inquiries; and another, 
tll!:t a party cannot be expccted to be prepared to dcfend the whole of the actions of 
his life." 

1851, R. ". Oddy, 2 Den. Cr. C. 26-1, CA~ll'nELL, L. C. J.: "The moral weight of such 
evidence in any individual case would no doubt be great. But the law is a system of gen
eral rules; anti it does not admit such evidence, because of the inconvenience which would 
result from it." l\Ir. Pickering, for the prosccution: "But in several analogous cases the 
law docs admit stich evidcnce, notwithstanding the incon\'enicnce; and thcre the inconven
ience, which is confesscdly dIP. only ground of exc!ti=,,;;n, is toleratcd in order that justice may 
not be defeated. The inconveni('nce is put IIpon two grounds; first, that of the prisoner 
being tak('n by surprise; secondly, of many differcnt issues being raised." CA~lpnELL, 
L. C, J.: "Yes; that is so." l\1r. Pickering: "If in such cases [as previous utterings of forg
eries to show intent] justice is not permitted to be defeated by the argument drawn from 
the inconvenicnce of raising differcnt issues, why should it in the present case?" , . . 
CAm·l\EI.L, L. C. J.: "It would have been evidence of the prisoner being a bad man, and 
likely to commit the offences there charged. But the English law does not permit the issue 
of criminal trials to depend on this species of evidence." 

for here the trial was for perjury. and the 
evidence was offered as "proofs to the credit 
of Faulconer". i.e .• rather looking IIpon him as 
a witness to be impeach~d. Lord Campbell. on 
the other hand (Lives of the Chief Justicos. 
III. 24), erroneously gives Harrison's Trial. 
in 1692 (cited post) as the first case of elC
clusion. But at any rate the older practice 
died hard and slowly: 1695, R. v. Hains. Comb, 
337 ("If the defendant give e\'idence of a gen
eral reputation. it may be answered by par
ticular instances on the other side for the 
King"), 

Yet it is odd to find the following anachro
nistic remark in a judgment of Lord Mansfield. 
in 1742 (Clark v. Perium. 2 Atk. 339): "If 
there is a criminal prosecution. and the prisoner 
in order to strengthen the evidence for his 

character enters into particular facts to support 
it, this is called n challenge to the prosecutor. 
and then he may likewiso examine to I·.~~,iculllr 
facts." • 

2 When Campbell visited Paris. in 1819. and 
the French lawyers "laughcd at our strictness" 
in excluding hearsny. "I retorted by pointing 
out the injustice of their practice" in chnrac
ter-cvidence (Life of L. C. Campbell. I. 364). 

For some examples of French trials. see 
Stephen's History oC the Criminal Law, I, 
Appendix: Wigmore's Select Cases on the 
Law of Evidence. 2d ed. 1914. pp. 58-62; 
and the citations post. § 2251, note 12. 

In some of the opinions in R. 1>. Bond. 1900. 
2 K. B. 389, 408. reference is made to the con
trasting French principle. 
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1865, WILLES, J., in R. v. RmL'lon, L. & C. 520, 541: "[E\-;dence of particular acts) is 
excluded, partly for the reason [irrelevancy] already given, and partly because no notice 
has been given to the other side that such an inquiry is going to be made .. " The im
possibility of giving such notice with respect to the prisoner's conduct would exclude such 
evidence, even if it were not excluded by general rules of policy." 

1858, Mr. John Norton Pomeroy, arguing in People v. Stout, 4 Park. Cr. 9i: "In its ad
ministration of criminal jurisprudence, the civil law allows and requires such evidence. It 
investigates the antecedent character, disposition, habits, associates, business, in short, 
the entire history of an accused person, to discover whether it is probable that he would 
commit the alleged crime. English and AmericalT criminal law, in its practical adminis
tration, confines itself to the investigation of the very crime charged, and restricts judicial 
evidence to circumstances directly connected 'I\;th and necessary to elucidate the issue to 
be tried. These two systems are diametrically opposed to each other, and whatever may 
he said of their comparative merits, the rule of the common law is so firmly established 
that it lies at the very foundation of criminal procedure, as an inseparable element of trial 
by jury. Trained judicial minds may be able to eliminate from a mass of irrelevant and 
general criminative facts those which directly bear upon the crime charged against the 
prisoner; but the very character of juries, and the theory of trial by jury, require that all 
prejudicial evidence tending to raise in their minds an antipathy to the prisoner, and which 
docs not directly tend to prove the simple issue, should be carefully exC'luded from them." 

1873, ALLEN, J., in Coleman v. State, 55 N. Y. iO: "A person cannot be convicted of 
one offence upon proof that he committed another, however persuasive in a moral point 
of view such evidence may be. It would be easier to believe a person guilty of one crime 
if it was known that he had committed another of a similar character, or indeed of any 
character. But the injustice of such a rule ill courts of justice is apparent. It would lead 
to convictions upon the particular charge made by proof of other acts in no way connected 
with it, and to uniting evidence of several offences to produce conviction of a single one." 

1882, DE\'E:-Is, J., in COin. v. Jackson, 132 Mass. 20: "The objections to the admission 
of evidence as to other transactions, whether amounting to indictable crimes or not, are 
very apparent. Such evidence compels the defendant to meet charges of which the in
dictment gives him no information, confuses him in his defence, r.lises a varicty of issues, 
and thus diverts the attention of the jury from the one immediately before it; and by 
showing the defendant to have becn a knave on other occasions, creates a prejudice which 
may cause injustice to be done him." 

188i, THAYER, J., in State v. Saunders, 14 Or. 300, 309, 12 Pac. 441 : "Place a person on 
trial upon a criminal charge, and allow the proseclltion to show by him that he has before 
been implicated in similar affairs (no matter what explanation of them he attempts to make), 
it will be more damaging evidence against him aud conduce more to his conviction than, 
direct testimony of his guilt in the particular case. Every lawyer who has had any part.icu.
lar experience in criminal trials knows this, knows that juries are inclined to act from 
impulse, and to convict parties accused, upon general principles. An ordinary juror is 
not liable to care about such a party's guilt or innocence in the particular case, if they think 
him a scapegrace or vagabond. That is human nature." 

1903, Hon. A. C. PLOWDEN, "Gr!£in or Chaff; the Autobiography of a Police Magistrate", 
c. XI, p. 142: "Another circuit hero carved a niche for himself in the temple of Fame by 
a splendid disregard of what I might call the ordinary conventions of a criminal court. 
B was not remarkable for too much devotion to his profession. . •. On a certain oc
casion at Gloucester, B· was instructed to prosecute a mun for burglary. Now if there 
is one elementary principle in eriminal procedure more ,,;dely known and sacredly more 
observed than another, it is that the antecedents of a prisoner, if unfavorable, should be 
religiously kept a secret from the jury, until after they have delh'ered their verdict. . . . 
Of this sacred rule B . quickly showed, to the consternation of the prisoner, that he was 
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profoundly ignorant. Having touched on the main features of the charge, he proceeded: 
• And now, gentlemen, I come to a very important fact. I am sorry to tell you, though it 
must make your dut:.· easicr, that the prisoner has heen pre\'iously com'icted ' The 
judge wbo was trying the case Baron Bramwell ·hastilyint(~rposed: '1\1r.13 ,you must 
not say that!' 'Oh, but' retorted the unabashed cOllllsel, 'I can prove it, my lord.' ·'1\lr. 
B ,'again interposed the learned judge' sternly, '1 am amazed at you! I forbid your 
doing anything of the kind!' \Yhereupon 13 , even more amazed than the judge, ex
claimecl reproachfully, 'But here they arc! ' And before he eould be stopped, he held up to 
the jury, amid much laughter from the Bar, a long list of convictions. with the prisoner's pho
tograph at the top; at thr same time casting a withering glance of reproof both at the Bench 
ane! at the Bar for what he considered had been a most unmeaning interruption. Needless 
to say that, in spite of an appeal from the learned judge to the jury to disregard these damn
ing proofs, the jury in clouble quick time returned a vcrdict of 'Guilty'; and the prisoner 
had just reason to regret that his fate had been placed in the hands of a eounsel who, with 
all his sporting instincts, had not grasped the truth that a prisoner, however bad, is entitled 
to have a run for his money." 

1921, BRlCKE!'<, P .. J., in Dcnni80n \'. State, 17 Ala. App. BU, 8S So. 211 (larceny of ,m 
automobilr): "The rule, which requires that all evidence which is introduced shall be 
relevant to the guilt or the inllocenec of the accused, is always applied with considerable 
strictness in criminal proceedings. The wisdom and justice of this, at least from the de
fendant's standpoint, are self-evident. The defendant can with fairness be expected to come 
into court prepared to meet the accusations contained in the indictment only, whieh in 
this case was the larceny of the Dodge automobile. On this account, all the evidence 
offered by the State should consist wholly of facts which were within the range and scope 
of the allegations contained in the indictment upon which he is being tried. The e\'idence 
introduced over the defendant's objection relating to other offenses than that charged in 
the indictment no doubt alarmed the suspicions of the jury, or at least it may have had that 
effect, and inclined them the more readily to believe in the guilt of the defer;t:\ant of the 
offense charged, and rendered the jury less inclined to listen or give proper weight and 
consideration to whatever was offered or said in his defense. For it is well known, in fact 
a matter of common knowledge, that the large majority of persons of average intelligence 
are untrained in logical methods of thinking, ami are therefore prone to draw illogical and 
incorrect inferences and conclusions without foundation. It is also a matter of eommon 
knowledge that from such persons jurors are selected. And like others they will very nat
urally believe that a prrson i's guilty of the offense with which he is charged if it is proved 
to their satisfaction that he has committed a similar offense, or any offense of an equally 
heinous character. So, as hefore stated, the genl'ral rule in this eonnection forbids the in
troduction of evidence which will show, or tend to show, that the accused has committed 
any crime wholly independent of the oifrnsc for which he is on trial." 3 

The reasons thus marshalled in various forms are reducible to three: 
(1) The over-strong tendency to believe the defendant guilty of the 
charge merely because he is a likely person to do such acts; (2) The 
tendency to condemn, not because he is believed guilty of the present 
charge, but because he has escaped unpunished from other offences; 
both of these represent the principle of Undue Prejudice (post, § 1904) j 

I See also a good opinion by Dodl(c, J., and that thc !ruilty and the innocent are alike 
in Paulson ~. State (1903), lli.> Wis. ~!l, 94 affected by this ignoranre of the jurors, or by 
N. W. 771. their knowledge if incidentally obtained. 

That the jurors' knowledge of an accused'~ may be seen from the instances collected in 
criminal record would ill actual experience, Mr. Arthur Train's invaluable book, "The 
not merely in theory, affect their coaeiusi{Jns, Prisoner at the Bar", pp. ISS-IU9 (1906). 
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(3) The injustice of attacking one ncce~sarily unprepared to demon 
strate that the attacking evidence is fabricated; this represents the 
principle of Unfair Surprise (post, § 1849). It is also said, by some 
judges, (4) that the Confusion of new Issues is a reason for avoidin 
such evidence; but this can play but a small and cumulative part, 
since this reason could be obviated, as it is with witnesses (post, § 9(9), 
by excluding extrinsic testimony and allowing proof by a record of prior con
viction, or cross-examination, where the defendant waives his privilege by 
taking the stand; yet these means are never allowed. Thus it seems clear 
that the doctrinl! of Confusion of Issues (post, §§ IS{33, 1904), while it would 
operate to the extent of excluding extrinsic testimony, is nevertheless not in 
itself controlling and docs not account for the full scope of the rule. The 
other reasons are the vital ones. 

These reasons, it rna)' be noted, represent general polieies and constant 
quantities in our law of Evidence, and reappear indiddually in other parts of 
it.4 For example, the third but not the first or the second ' reappears in 
the use of particular misconduct against a witness; but it is there allowed to 
be satisfied by forbidding extrinsic testimony, while admitting judgments of 
conviction and cross-examination of the witness himself (post, § 979). Again, 
the first two reasons apply also, though not in equal strength, to the prose
cution's use of general character against a defendant (ante, § .57); and accord
ingly that is forbidden except where the defendant has himself challenged 
inquiry into his character. Again, the third reason finds an analogy in the 
law of criminal pleading, in the rule that on an indictment charging only a 
single offence the issue must be confined to that offence, and no election is 
allowed to lay before the jury a number of such offences from which they 
are to select the one best proved.5 

Furthermore, it is to be noted, the judicial exposition of these reasons shows 
the fallacy of supposing, as some do, that the object of the rule is merely to 
show mercy to the guilty one, to gi\'e him a final chance for life and liberty by 
artificially handicapping the prosecution, thus importing into courts of 
justice the notions of sportsmanship. On the contrary, the object is to pre
vent a person not guilty of the present charge from being improperly found 
guilty of it. If it be said that nevertheless this is still a spirit of kindness to 
the guilty, seeking to prevent his being punished now for what he has formerly 
done, the answer is that we are nevertheless protecting a person who is theo
retically innocent of the present charge from being now found guilty of a 
past crime which he was not aware would be charged against him and which he 
has no opportunity to show to be fabricated. There is quite enough maudlin 
pity ior criminals in our law in other respects; and we ought not to give sup-

4 Compare the ~eneral principles esamined 
post. §§ 1863, 1904. 

5 Sec U. S. v. Mitchell, 2 Dall. 348. 357; 
State v. Bates. 10 Conn. 3;2. where the simi
larity of the reasons may be noticed . 

In these cases of course there is no attempt 
to argue e\'identially from one olIence to the 
other. 
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port to that tendency by claiming on such grounds the doctrine here im'oh'ed, 
- a doctrine which is in truth mainly designed to protect the innocent and 
not the guilty. 

The rule of exclusion thus expounded is so firmly established that it would 
be held to prevail cyen in jUI'isdictions where no express enunciation of it 
has been made,6 It is constantly assumed or laid down in the rulings which 

• TIl!! practical bearing of the rule. it is u. 
be noted. is to elCclude this class of facts on 
rebuttal by the prosecution; for the usc of bad 
character ill any form is already f"rbidden to 
the prosecution uutil the defendant has opened 
the subiect (anir. § 057) ; 

CANADA: ISSS. R. v. Trig:\Ilzie. 15 Onto 
20·t. 299 (excluding a prior conviction for a 
similar crime). 

V:"'TED STATES: Alabama: 1SbG. Franklin 
to. State. 2H Ala. 20; 185H. Dupree v. State. 
33 Ala. 3SS (that the defendant was an escaped 
convict); 1S87. Steele t,. State. 83 Ala. 25. 
3 So. 547; 1SSn. Moulton r. Statt'. S8 :\In. 116. 
{j So. 7058; Morgan ". State. 88 Ala. 224. G So. 
7G1; 1895. MuqJhy v. Stntt'. lOS Ala. 10. IS 50. 
557 (that the witness. as sheriff. had often 
had a wnrr:tnt out against the defendant); 
California: 1888. People t·. Dye. 75 Cal. lOS. 
112. 16 Pac. 537; 18(18. Peoplc t'. Lynch. 122 
Cal. 501. 5.? Pac. 248; 1900. PC'ople 17. Lee 
Dick Lung. 129 Cal. 4ll!. G2 Puc. i1; 1IIi110i8: 
181m. l\IcCurty t'. People, ill Ill. 231; 1871. 
Sutton v. John~on. G2 Ill. 20!); 111diana: 1895, 
Griffith v. State. 1-10 Ind. !G3. a!l :-.:. E. ·140; 
Iou'a: 1887. State t'. Sterrett. 71 Ia. a8i; 
32 N. W. 387; 1890. State r. l\IcGce. 81 Ia. 
17. 19. 46 N. W. 76·'; 1S!l5. State t'. Tippet. 
94 In. 646. G3 N. W. 4·15; lU05. State V. 

Thompson. 127 Ia. 4-10. 103 N. W. aii; 
Kansa.,: HI01. State 1'. Kirby. 132 Kan. 436. 
63 Pac. 752; HHE,:. State r.. Smith. 103 Kun. 
14S. 174 PUC'. 551 (murder); Kenlucky: 1882. 
White v. Com .• 80 J{~'. 4S.5; 1898. Ballowe 17. 

Com.. K\,. ,4·' S. W. 6·lu; Lordsiana: 
• 

1893. State v. Donelon. 45 La. An. 7-14. 754. 
12 So. ~I22; 1903. Cook 1'. State. 111 La. • 
35 So. GuS (but a character for violence when 
drinking is not within the prohibition of 
specific acts); ,,[ as"acl",sr/l.~: Ib07. Com. v. 
Hardy. 2 !\lasS. 317 (pursons. C. J.: "in such 
case there can be no examination as tQ particu
lar ncts"); ISiG. Com. t'. O·Brien. 119 !\lass. 
342 (here. Il good character for pellee and 
quiet. attempted to be disproved by showing 
a conviction for assault); MichitJan: 187S. 
Brownell v. People. 38 Mich. 732. 736; 
.lIt iJlT!esota: 1921. State D. Nelson. 148 l\finn. 
285. 181 N. W. S50 (murder); Mississippi: 
IS(JO. Kearney v. State. u8 Miss. 233. 2aS; 
8 So. 292; Missouri: 1866. State V. Harrold. 
38 Mo. 497; 1882. State r. Turner. iU :\10. 
351; Nebraska: 18S1. Olh'e v. State. 11 Nebr. 
1. 27. 7 N. W. 44·1; 189.1,. Putterson V. State. 
41 Nebr. 538. 59 N. W. 917; 1895. Basye t'. 

State. 45 Nebr. 261. 63 N. W. 811; _""elV 

Hamp8hire: 18H. State r. Renton. 15 N. H. 
174; Ncw Jcrsey: HIOO. Bullock V. State. G5 
N .. J. L. 557. 47 Atl. G2; ,\'ClI' Mexico: 190.1,. 
U. S. v. Densmore. 12 N. M. (J!I. 7.5 Pac. 31; 
New York: 1832. Townscnd I'. Graves, 3 Paige. 
Ch. 45a. 455; 18305. People V. White. 14 Wend. 
113; 1SS7. People v. Sharp. 107 N. Y. ·127. 
457. 4u7. H N. E. 31H; 1888, People r. Grt'en
wall. lOS N. Y. 301.15 N. E. 401; 1901. People 
V. Rodawald. 177 N. Y. ·!OS. iO N. Eo 1 (spe, 
<'ific acts exduded. "1)('caU5e each specific uct 
shown would !!reate a new issue"; Ilpparently 
unsound. becausc here the record of cOIl\·iction 
for assallit was offered. and the defendant's 
knowledge that the deceased had been in the 
State prison. though not a knowledge of the 
nature of his "rime); !(JOS, People v. Jones. 
191 N. Y. 291. 8·1 N. E. 61 (former cOll\·iction. 
excludcd); 1918. People 1'. Richardson. 222 
N. Y. 103. 118 N. E. 514 (keeping n di~orderly 
house; cited more fully post. § 9Si); North 
Carolina: 1822. State I'. Twitt.y. 2 Hawks 
248. 2.58; 1855. Bottoms t'. Kent. :~ .Jones L. 
156; IS77. State r. Laxton. G7 N. C. 218; 
188S. State t'. Bullard. 100 N. C. -I8G. 488. (\ S. 
E. 191 (but confusing the question with that of 
impeaching a witness' character); Oreaon: 1897. 
State r. Moore. :32 Or. 65. 48 Pac. 468; Rhode 
Island: 1892. State V. Ellwood. 17 R. 1. 763. 
iU6. 2-1 Atl. 782; South Carolina: 1905. State 
V. Dean. 72 S. C. 7-l. 51 S. E. 52·1 (specific acts 
of prior violence on others. excluded); 190G. 
State v. Andrews. 73 S. C. 2,,7. 53 S. E. 423 
(specific acts of ,·iolence. excluded. ulliess ad
missible on the principle of § 2-18. post); 
WMcolISin: 189.5. Fosdahl v. State. 89 Wis. 
482. 62 N. W. 185 (prior convictions). 

The only modern instance of a contrnry 
view seems to be the following. which must be 
regarded as a casual inadvertcnce: 1840. St{)r~·. 
J .• in Bottomley v. U. S .• 1 Story 135. 14.5. 
1 Fed. 68S (importation of goods by bribery 
of the deputy-collector; other false entries 
were admitted as tending to overcome the 
"ordinary presumption of law in fa"or of ... 
[the ofIic:ial'sJ general character being elevated 
nuo\'e" such n fraud. so that" he who has the 
baseness to accept a bribe ... in one case. 
withdraws from himself all the sanctity of his 
oflicial character in other cases of a similar 
nature It). 

Comp!lre the distinctions of § 98S, post 
(arcu~ed's had reputed acts. on cross-exawin
ntion of a witness to good repute). 

But as a sign of the times. re\'ealing a 
willingness to allow inroads on the rule. see 
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expound all the ensuing distinctions arising from the use of conduct to evi
dence Intent, Plan, or some other fact than ~.Ioral Character. 

§ 194a. Same: Exceptions nnder English Criminal Evidence Act of 1898. 
The English Criminal Evidence Act of 1898, in removing the accused's in
competence to testify (post, § 488), made a broad exception, in spirit, to this 
traditional rule <tbout character. The effect of that statute is that under 
certain conditions the accused's record of prior penal cOI1\'ictions does get 
before the jury, and is considered by them as character e\'idence affirmath'ely 
pointing to guilt. The statute does not say that the penal record is to be 
considered for that purpose, but the statute-makers ~'nell' that it u'oulr! be so 
considered. NOIl1inalI~', then, the prior penal record is admitted either to 
rebut and disprove the testimonial good character of the accllsed 0(' for some 
other eYidential purpose; but these purposes are supposed to he so limited 
that safeguards are set against the unlimited use and unsafe misuse of such 
evidence against an habitual offender. 

What are those purposes? The statute (set out in full, post, § 488) thus 
enumerates them: 1 

§ ], Sub-section (f): "A person charged and callr.rl a.' a ll'itnf'88 in pnrsllanrc of this Act 
shall not be usked, and if asked shall not he required to answer, any question tending to 
show that he [X] has committed or b('cn com'ictcd of or hecn charger! with any offence other 
than that where\\;th he is then charf(ecl. or [\1 is of bad character. unless-

"(i) the proof that he has committed or bcen com'ictcd of sud) other offence is admissible 
e\;dence to show that he is guilty of thc offence wherewith he is then charged; or 

.. (ii) he has personall~' or by his advorate [A] asked questions of the witnesses for the 
prosecution with a view to ('stabli~h his own good character, or [B] has gh'en evidence of 
his good character, or [C] the nature or conduct of the defence is such as to involve impu
tations on the character of the prosecutor or the witnesses for the prosecution; or 

"(iii) he has given evidence against any other person charged with the same offence." 

Here are five distinct evidential purposes: 
(1) The first, that of par. (i), is the ordinar~' use of other offences to show 

intent, motive, plan, etc. (post, §§ :300-410). Such evidence would have been 
admissible in any event; the statute merely avoids any doubt as to the pro
priety of asking for it from the accused himself.2 

(2) The second purpose, that of the first clause of par. (ii), c1allse [A]. is 
the present principle, £.c. the rebuttal of hi:; alleged good C,,(lTf/ctcr h~' the fact 
of former specific bad ncts. Here a definite change is made in tl1(' prior law, 
insofar as the accused has taken the stand. The distinction bctw('en this 
and the French rule is that this rule does not permit the use of prior offences 

the dissenting opinion of McBride. C. J .• 
in State~. Start. 1913.61; Or. 178. 132 Pac. 512 
(cited more fully ]'0,<1. § :3GO. n. 2). 

§ 194 a. 1 St. 61-2 Viet. c. 36. § 1. 
I Note that whene\'cr such prior offences 

arc thus rcle\·ant. the further objection to 
asking tho nccu8Cd himself about them. that 
be is pTirilt'oed not to criminate himself. i~ ex-

pressl~' met and removed by sub-section e 
(quoted post. § 2276. n. 5). 

The cases under this section arc placed 
elsewhere under the rcs(lc~th'e rules of Ad
missibility which they invoke, chiefly the rule 
for admitting other offcnces to evidence Intent, 
Plan. etc. (71Oal. §§ 31S-3G7). 
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until and unless the accused invokes an alleged good character. Neyerthe
less, the jury's use of such evidence is likely go beyond that of mere re
buttal, and to weigh the probability that a prior offender would again offend. 

(3) The third purpose, that of the second clause of par. (ii), clause [B], is 
not a novelty in principle; it enables the prosecution to contradict his witnesses 
to good reputed character, but by specific bad acts, and not merely by con
trary repute.3 This is effected in American practice by cross-examination 
of his witnesses to good repute (post, § 988); but the English rule is much 
broader in scope. 

(4) The fourth purpose, that of the third clause of par. (ii), clause [C], is • 
also a novelty in the la\\'; it allows the accused's general character to be im
peached b~' prior bad acts, whenever he raises the issue of the credibility of 
the prosecution's '/L'itllcsses as affected b~' their character. This is already 
permissible in the l'nited States (post, § OSi), but only to affect the accused's 
character as a witness. The statute's permission is much narrower, in that 
it applies only when the character of the prosecution's witnesses has been 
imlJeached; and is somewhat broader (than in many of the United States), 
in that it permits any former offence to be inquired about, regardless of the 
grade of the crimc.4 

• The ease~ construing this part of the 
statute arc as follows: IS51. n. 1'. Shrimpton, 
2 Den. Cr. C. 31!l, 5 Cox Cr. aSi (under st.. 
18:3G, e. lll, quoted po .• t, § l!1li, n. 1; the 
phrase .. gh'e e\'idence of his good "harneter" 
includes testilllony of good character obtained 
from an oppo"ing witness on cross-exllminll
tion); 190!), SolulIlon's Ca~e, 2 Cr. App. 80 
(e\'idencc- aM to recent employment is not 
evidence of ('haraeter; whether telling tho 
Ilrrcsting oOker, "I am a rc-spectable man", 
etc., and putting that in edd(,llce, is e\'idenee 
of chararter, not deddl'd); 1!J1O, It. t'. Ellis, 
2 K. B. i.Ji (m('aning of par. (ii) as to "good 
charncter", carcflllly eXI'Ounc]Nl); Hl20, The 
I{ing r. Wood, 2 K. B. Ii!! (indp(,'.'nt assault; 
thert~ werl' two rounts, tIll' assaults being on 
different persons: that of the fir~t eount was 
later ill timp than that. nf tIl(' ~ccond; on 
trial of thl' second count. under sect. II, suh
sect. ii, held that the con\·i..tioll for an offence 
later in time was admissible); 1921. The King 
t'. Beecham, 3 K. B .. !Go! (manslaughter b~' a 
motor-car; defc-udallt, takin!l the stand, on 
cross-examination answer('d that he "did not 
('nrc for drh'ing at a high rate of speed"; 
prior cOll\'ictions for drh'ill" at exce>sin' ~(lecd 
were then e':idenced to discredit him, under 
sect. 11, st:b-sect. ii; held improper; un
sound) . 

• The cases construing this part of the 
statute arc as follows: E7lg. 1!J04, n. 1'. House, 
1 Ie B. IS4, 20 Cox Cr. 592 (false pretences; 
the accused, on rross-examination, answered 
alleging the prosecutor to be a liar; further 
cros~-questions ns to the accused being con
\'icted of drunkenness, etc., were held im-

proper; but the Chief Justice added that" we 
nrc not laying down uny general rule "); 1005, 
n. r. Bridgwater, 1 K. B. 131, 20 Cox Cr. i37 
(on n charge of stealing, cross-examination to 
a prior conviction was held not justified, on the 
facts, by the clau~e liS to .. imputations on the 
chllracter of the witnesses for t he prosecu
tion "); I!)O!), Preston's Case. 2 Cr. App. 24, 
1 K B. 5GS (cross-examination to pre\'ious 
con\'ictions, not allowed where the defendant's 
te~timony discredited the prosecution's wit
nesses only in regard to t he trustworthiness 
of un identification); 1909, Stratton 's Ca~e, 
3 Cr. App. 255 (Ilnswer by the accused, re
ferring to a prosecutor: .. Then you say he is 
not telling the truth? He is 110t", docs not 
justify cross-examination to character; L. C. J. 
Al\'erstone: ,. There could ha\'e been no un
f'lirer instance of cross-examinution "); 1!J09, 
Grout's Cnse. 3 Cr. App. 64 (defendant's 
asserting that the constuble is .. telling lies", 
held not to entitle prosecution to crosB-exami
nation to previous convictions); 1909, Jones' 
Case. 3 Cr. App. 67 (rnpe on defendant's 
daughter; defendant's assertion that his wife 
induced the children to trump up the story, 
held on the facts to entitle prosecution to such 
('rosB-examinution) ; 1910, Wright's Cnsc, 
S Cr. App. 131 (under St. 1898, § 1 (f), the 
accused's testimony that he was cajoled into 
signing a confession, held an imputation against 
the prosecution's witness, so as to permit 
cross-examination to prior con,ictions; the 
ruling is totally unsound, and the opinion by 
Darling, J., superficially dismisses the prior 
rulings); 1910, Morgan's Case, 5 Cr. App. 157 
(cross-examination to another crime, held on 
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(5) The fifth purpose, that of par. (iii), is a novelty, in form, but it is vir
tually another use of the fourth purpose, viz. it aims to throw light on the 
accused's character, whenever he raises an issue as to the credibility of an ac
complice. Theoretically, this par. (iii) should have been included in the 
third clause of par. (ii). 

The use made of an accused's record under the modern English statute 
is well illustrated in the following case: 

1911, Steinic Morri.~on'.~ Trial, p. 2ii (Notable English Trials Series, 1922); the ac
cused, charged with a brutal Dlurder, was an old offender in burglaries and the like; as the 
defence had discredited the character of the prosecution's witnesses, the prosecution had 
used its right, under the Aet, to show the accuse,l's Cornier convictions. 

Mr. Muir "Your lordship indicated that with regard to the question of pre\'ious con
victions you would address some observations to the jury by way of cuution." 

Mr. Justice Darling "I am mueh obliged to the learned counsel for the prosecu
tion. I did say that I would refcr to the question of pre\'ious convictions. . .. That 
was done because he insisted, and his counsel insisted, upon an attack upon the character 
of It witness, possibly of more than one witness, for the Crown, an attack which brought 
the defence into the position that they had lost the protection given to the prisoner by the 
Criminal Evidence Act of IS!)S. If it had not been for those attacks you would have known 
nothing about this , ., Gentlemen, the caution J meant to give you is this: It must not 
be allowed to prejudice or warp your judgment, and, believe me, no one is more conscious 
than I am of the danger that such knowledge as you now have should warp the judgment 
not only of you but of myself. It is almost impossible to put as good a construction now 
upon the most innocent thing that that lIlan may do as it was when YOII b('lieved him to be 
an IInconvieted man. But, gentlemen, bear in mind that the only use to be made of these 
previous cOlJ\'ictions is to show that when you have to rely upon his word as contradicting 
something stated hy somebody else, or as alleging something which is not corroborated, 
you have not the word of a person who has done nothing v,Tong, who has ne\'er told any 
lie, and who has never broken the laws of England; you have only the word of a man whose 
past career has been what you know it to have been." 

the fa~ts not to be justified by an~' imputation 
on the prosecution's witlle8s); lOll, Seigley's 
Case, 6 Cr. App. lOG (cross-examination to 
prior convictions allowed); 1911, Rsppolt's 
Case, 6 Cr. App. lOG (cross-exllminlltion to 
prior com'iclions allowed, where the defend
ant testified that the prosecuting \\itness was 
a "horrible linr"); 1911, Morrison's Case, 
6 Cr. App. 15!!, 169 (similar, where a principal 
witness' character was" violently attacked ") ; 
1912, Westfall's Case, i Cr. App. 1i6 (cross
examination to drunkenness of prosecuting 
\\itness, etc., !;\'Id not an imputation entitling 
to ~ross-cxamination to defendant's prior con
victions); 1912, H, v. Hudson. 7 Cr. App. 256, 
2 K. B. 464 (larceny; when the defendant 
through counsel has accused the prosecution's 
"itnesses of having themselves committed the 
act charged. he may be ~ross-examined to 
prior convictions; prior cases examined 
and distinguished); 1913, Watson's Case, 
8 Cr. App. 249 (rule applied); 1914, Cohen's 
Case, 10 Cr. App. 91, 99 (subornation of per
jury; rule applied to allow cross-examination 

to prior con\'iction when an attack is made 
on an accomplice's character .. upon matters 
other than those which had beCll opened by 
the prosecution "); 1920, R. r. Biggin. 1 K. B. 
213 (murder; defence, improper solicitation 
by the deceased; questions to the accused on 
cross-examination as to a criminal 1II0de of 
livelihood, held not admissible, the deceased 
not being the prosecutor: this seems an un
sound reason; the sufficient reason is that the 
questions had nothing to do with the de
(!eased's character). An able criticism of the 
fairness of this part of the Act is made by 
Mr. H, F. Moulton in his edition of Steinie 
Morrison's Trial in 1911 (Morrison'S Trial, 
Introd. p. xvii, Notable English Trials Series, 
1922; the ruling that gave rise to the criticism 
is reported at pp. 173-180). 

The practice under the Statute of 1898 is 
critically discussed by Messrs. E. E. Williams 
and H. Cohen in an article entitled" Prisoners' 
E\idence and Previous Offences" (1917, Law 
Quart. Hev., XXXIII, 53). 

423 



§ 194a CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

In Pennsylvania, a statute has dealt with the same subject in provisions 
closely following the English Act in part.s But the model is not to be recom
mended for further imitation; its modifications of the common-law rules 
do not reveal themselves without careful study and would in the United 
States lead to complex technicality and confusion in their interpretation. 

§ 195. Particular Good Acts, to' show Defendant's Character. Do any of 
the foregoing reasons apply to exclude the use by the defendant of his own 
particular good acts to evidence the good character which he is allowed to 
invoke? They do not seem to; and the propriety of the defendant's use 
of such evidence has been more than once judicially commended: 

1786, R. v. Brecknoc/.·, :McN ally's Evidence, 322; indictment for murder; the witness, 
a clergyman, "being examined to thc character of the prisoner, said he believed him to 
be the last man in the world who would have a thirst of blood, and he would give particu
lar instances"; these instances being objected to, the offering counsel's argument was 
sustained, that" this rule as to particular instances does not hold when you call a witness 
to support a man's character, for then ... the witness may give his reasons for enter
taini ng a good opinion of him." 

1852, PRESTON, .J., in State v. Parl..·cr, 7 La. An. 88: "It appears to me so reasonable 
and humane that I cannot think it inconsistent with the rules of evidence. The effort 
to avoid collateral issues seems snmetimes to have excluded from the jury-box what every 
juryman would wish to learn, and to have trenched closely upon the principles of human
ity. It is but the just reward of many good actions that they should be of some avail to 
a man in his utmost need, especially when by invoking their aid he throws himself open 
to all the opprobrium that can be cast upon him by the character he has acquired by his 
evil deeds." 

That such was the practice up to the close of the 1700s is clear.l But, 
after a time, two of the reasons already noted, surprise and confusion of issues, 
came to be thought applicable to a defendant's evidence of particular acts 
in his own favor: 

1660, Peters' Trial, 5 How. St. Tr. 1116, 1137; murder of King Charles. Peterl: "I 
have here a seal that the carl of Norwich gave me to keep for his sake for saving his life, 
which I will keep as long as I live." L. C. B. BRlDG:'IAN: "I am not willing at all to inter-

I Pa. St. 1911. Mar. 15 (quoted post. § 488); 
1915. Com. v. Garnnchoskie. 251 Pa. 247. 96 
At!. 513 (murder; .. other crimes not connected 
with the case on trial". admitted on cross
examination of accused. under St. 1911. Mar. 
15. § 1. the accused having called witnesses t.o 
his good reputation; but the opinion mis
underst:mds the scope of the statute. by re
ferring to it as changing the rule of certain 
former opinions excluding former com-ictions 
.. for the purpose of affecting his credibility"; 
the statute includes former acts tending to 
show bad character as an accused; 'the opinion 
also forbids proof of the acts by other witncsses. 
under thc statute). 

§ 1911. 1 1696. Lowick's Trial. 13 How. St. 
Tr. 292 (how the defendant once heroically 
88ved people's lives); 1742. Mansfield. L. C. J., 

in Clarke v. Periam. 2 Atk. 339; 1753. 
Murphy's Trial. 19 How. St. Tr. 725 (Mr. 
Laroche: .. This is the second time I have come 
from Bristol to London to speak to Mr. Noads' 
character [jointly indicted). I knew him at 
Bristol; . . . he beha\'ed so well there that 
the gentleman recommended him to my 
brother-in-law. Mr. Henry Casamaijor, to 
transact his great affairs"; Mr. Alderman 
Ironside: ., Mr. Noads has been concerned in 
an affair where I am interested. in which he 
has always acted with great diligence and 
prudence. I have trusted him with large sums 
of money; it has been in his power to have 
injured us. but I nevor had any occasion or 
room to doubt his honesty"); 1786. R. v. 
Brecknock. Ire. (cited Bupra). 
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rupt you or hinder you; [but] that which you speak of, doing good services, is not at all 
to the point. We do not question you for what good you have done, but for the evil you 
have done." , 

1794, EYRE, L. C. J., in Horne Tooke's Trial,25 How. St. Tr. 359 (rejecting certain spe
cific instances of conduct "in respect of the particularity of it"): "General character is 
general character; and it is not a collection of many moral or religious acts of a man'R 
lire, but the result of all. General character may be opposed hy evidence; but if you arc 
on the part of the prisoner to go into all the particulars of his life which arc in his favor, 
you will have an undue advantage in that respect, because the crown cannot be prepared 
to oppose that evidence. We have very often gone into too many particulars upon evi
dence of general character; but whenever that point has been discussed, it has been found 
th:1t the true way of examining to character was to the general character." 

1808, Alexander Da~ison'8 Trial, 31 How. St. Tr. IS7; fraud in public accounts by a 
former commissary-general. Lord .Moira sworn (formerly general-in-command): .. I never 
had the remotest ground for suspicion. . .. Shall I state the particulars?" L. C. J. 
ELLENBOROUGH: "One is very unwilling to diminish the scope of these inquiries, hut the 
general inquiry is as to the general character." John .Martin Leake sworn; examined by 
l\:[r. Holroyd: "I believe you are one of the comptrollers of the army accounts?" I 
am"; "In that character have you at any time had l\Ir. Davison's accounts before you?" 
"Yes"; "Have those been examined by you?" L. C .. J. ELLE~BOROUGH: "I really must 
interfere. It would be dangerous as a precedent to permit particular instances to be given 
in evidence where there can have been no notice. General evidence of general character 
is admissible; but this is certainly contrary to all rule." "Ir. Holroyd: "I ask this ques
tion to show Mr. Leake's means of knowledge." L. C. J. ELLE~noRot;GH: "You ask as to 
his knowledge of the examination of public accounts. Now would it be proper to try a 
collateral issue for which the other side cannot be prepared? It is as clear a rule of evi
dence as can be that you must not examine to particular facts." . •. Mr. Holroyd: "I 
ask this only as introductory of general character." L. C. J. ELLE~nOROUGH : "If you mean 
only to ask whether the witness has had such means of knowing him as to form the judg
ment he is about to give, I have no objection to that." Mr. JIolro!!'l: "Had pm oppor
tunities, from examining l\'lr. Davison's accounts, of knowing hi~ gen('ral character?" 
"I have seen many of his accounts, and many of them were extremely regular; in the years 
17()4, 1795, and 17()6, they were before the comptrollers." L. C .. J. ELJ.E~nOROUGH : "I 
cannot admit this; you must go into general character." 

By the opening of the 18005, this had become established as the law of 
England.2 Nevertheless (as illustrated in the last passage abo\'e), the ortho
dox doctrine, that a witness to character could speak from personal knowledge 
of his disposition (post, § 1981), was conceded to allow such a witness, to 

21787. Buller. J .• in J'Anson v. Stuart. 
1 T. R. 754; 1794. Horne Tooke's Trial. 25 
How. St. Tr. 359 (L. C. J. Eyre intimates that 
the former practice is now definitely aban
doned); 1798. O'Connor's Trial. 27 How. Sf.. 
Tr. 31 (Earl of Moira.: .. I do not fecI myself 
at all competent to speak to Mr. O'Connor's 
general character [for loyaltyl from the Iittlo 
acquaintance I have had with him. but from a. 
plll'ticular occasion "; Mr. Garrow: .. His 
lordship cannot state any particular fact"; 
Mr. Plumer argued for admitting the con~·er
sations 115 an expression of opinion; Buller. 
J.: .. Suppose a man were indicted {or murder. 
and he could bring a person to prove a particu-

lar act of humanity. you could not conceive 
that would be evidence "); 1808. Davison's 
Trial (quoted supra); 1809. Jones' Trial. 31 
How. St. Tr. 309. 310; 1!l65. R. v. Rowton. 
Leigh & C. 541 (Willes. J.: .. Evidence of 
particular acts is exrluded. because a robber 
may do acts of generosity. and the proof of 
such acts is therefore irrelevant to the question 
whether he was likely to have committed a. 
particular act oi robbery"; yet Cockburn. 
C. J.. more correctly said: .. The prisoner 
cannot give evidence of particular facts, al
though one fact would weigh more than the 
opinion of all his friends and neighbors"). 
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some extent, to explain his reasons for his estimation of character by stating 
whatever strikill;'; eonduct within his knowledge evinced the settled trait of 
character. Fnfol'tullatel~', this orthodox and wise doctrine has itself been 
discarded in all but a few jurisdictions, and with it the availability of the 
present sort of facts given as the ground of such knowledge. Were the ortho--
dox doctrine again to prentil, such evidence commends itself as valuable 
and just, for thc reasons above stated by :\lr . . 1. Preston; and the objections 
of Surprise and Confusion of Issues woulll be practically ob\'iatcd by the 
limitations under which it 'Would thus be used. 

There is in this eouJltJ'Y some earl~' authority for its use;3 but most Courts 
would to-da~' undoubtedly forbid it:1 If, ho,,"c\'er, the prosecution has im
properly lIsed specific acts of misconduct against the defendant, the defend
ant should certainly he allowed to deny or explain it, on the principle of 
curativc admissibility (ante, § 15).& i\loreonr, there arc other principles 
bv which a defendant mav occasionallv avail himself of conduct as evidence 

". • l 

in his favor, in particular, of conduct indkating cOllHcio/l,mC88 of innocence 
(post, § 293), of utteranccs asserting his innocence (post, §§ 1142, 17:31, 17:~:2, 
1785), and, in scdition charges, of conduct indicating a loyal state of mind 
(post, : 169). 

§ 196. Particular Misconduct of the Defendant (1) to Impeach his Credit 
as a. Witness, or (2) to Increase his Sentence; (3) Juvenile Delinquents. 
(1) Where the defendant chooses to takc thc stand (l.Y a witness, he occupies 
two positions, that of a defendant and that of a witness. In the former 
aspect, particular bad acts of his, as exhibiting character, cannot bellsed at 
all, whether shown by extrinsic testimony or brought out by cross-examina
tion. But in the latter aspect such acts may be brought out (under certain 
limitations) by his cross-examination or by record of condction (post, § 979-
nSl). The qucstion arises whether when he takes the stand, he should he 
treated as defendant or as witnes:;, whether policy requires that the former 
or the latter capacity should prescribe the r'lle for his treatment. This ques-

'ISlO, S\\;ft, E,·idellre. HI; 1830. Corn. t'. 
Hohinsoll, Thacher Cr. C. :!3(;. Thaeher. J .. 
Ncm/J/c: IS5:? State I'. Parkl'r. 7 La. An. 83, 88 
(murder of n ,"oninn: rn:r Prc5tuu, .1., only, 
cvidcJlce that he was .. one of the last rncn 
who would willingly 8hed a woman's hlood" 
rL'cl,i\-ed, with such "ood acts as form the 
.. reasons of the witness for testifying to the 
goorl (·haracter·'. following R. v. Br('eknock. 
which with the others .. I do not find over
ruled"; hut the maiorit~· speak of .. general 
character" as alone admi~sibl('). 

• 1888. Hussey v. State, 87 Aln. lil3. G So. 
4:?0 (that he was a church m('mber. excludpd; 
this ruling is intelligible enough from l'ither 
standpoint); 1808, State t'. Ferguson. 71 Conn. 
2:?7. 41 Atl. 76!l (assault \\;th intent; questions 
hv defendant's counsel as to ne,'er having heen • • 

in quarrels before. excluded); 1S07, Smalls 
v. State, 102 Ga. 31. 2!l S. E. 15a (peaceable 

, ,Il,met of defendant while in iuil, excluded) , 
H10l, State 1'. Dexter. 11.5 Ia. G78, 87 N. W. 
417; 1882. White t'. COlli., 80 Ky. 4S5 (good 
/lcts excluded, for the reaSl)n~ of small probative 
value, confu8ion of issues, lind surprise to the 
Commonwealth); ]!H3, People I'. Bollman, 
178 Mich. I.~!l, 1-1-1 N. W. 537 (seduction); 
IS!l!l. State r. Brooks. 23 MOllt. 1·16, 57 PIIC. 
103S (that the defendant had preached in 
church. excluded); 1!l20, Baker v. State, 87 
Tex. Cr. 305, 2:?1 S. W. 607 (manslrlllghter; 
defendt\nt's .. intense patriotism". leading up to 
the affray, excluded on the fncts); 1900, State 
". Coates,:?2 Wash. 601. 61 Pac. 726. 

'IS81, Olivc t'. State, 11 Nebr. I, 27, 7 
N. W. 4H (murder; why the defendant had 
on another occasioll drawn a re\'oh'er on some 
one, allowed). Conlra: 18U5. GrifJith v. 
State, 140 Ind. 163, a9 N. E. 440, seml!lr. 
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tion can best he examined in dealing with the rules for witnesses' charUt'ier 
(post, § 890). 

Furthermore, the act of taking the stand in his own favor is to some ex
tent a waiver oj his privilege agaillst selJ-criminalion. Wherever it is treated 
as not being a waiver of the privilege so far as former crimes are asked after, 
this p~ivilege alone would suffice to exonerate him from answering; and some 
Courts dispose of the question from this point of view alone (post, § 227i). 
But this (as noted in that place) is a superficial and inadequate way of dis
posing of it, for two reasons: (1) The privilege merely allows the defendant 
to decline to answer; it does not say whether the matter can be asked after, 
or whether it can properly be used even if the privilege is not claimed; which 
is the present question. (2) The prh'ilege covers only criminating matters; 
while the present rule, if it applies. forbids inquiring into or using any mis
conduct whatever, whether criminal or not, as a source of exhibiting character 
Hence the whole question must be determined independently of the bear
ing of a waiver of privilege. 

(2) Under enlightened modern legislation for habitual criminals, the tri
bunal is authorized to increase the sentence of one whose offence, when estab
lished, is found to be the second or a later offence of the sort. The proof of 
the prior offence for that purpose does not militate against the rule forbidding 
the use of prior misconduct to evidence character, provided the purpose is 
kept distinct. But there arc three types of these statutes. 

(a) One of these, observing the spirit of the character-rule, permits the 
fact of prior conviction to be found b.v the judge or the jury upon proof re
.~en'ed until a t'crclict of guilty has first been f'ound by the jUQ': 1 

§ 19r.. 1 ENGI.AND : The practice prior to prosecutor in answer thereto tu gh'e e\'idence 
the stat.ute of ISar. is to be seen from R. r. of the indictment and eom'iction of such person 
Jones. (j C. & P. 301; then follows: 1836. {or t!1C pre\;olls felony." This statute was re-
St. 6 & 7 W. IV. c. III reciting that hy a enacted in Sf. 14 & 15 Viet. c. 10, § 9. which 
statute of 7 & 8 Geo. IV. c. 28. § 11. increased was repealed and replaced in 1861 by St. 24 
IlUnishment was allowed for the subsequent & 25 Viet. c. O(j. § 116. and c. 99. § 37. which 
felony, .. and whereas since the passing of suhstitutes" offence" for felony; the pro-
the said act the practice has been on the trial vision wus construed in the follo\\;ng cascs: 
of any person {or any such subsequent felony 1851. Anon .. 5 Cox Cr. 268; 1851. R. v. 
to charge the jury to inquire at the same time ShrilJlpton. 2 Den. Cr. C. 310. 5 Cox Cr. 387 
concerning such previous conviction. and (the statute phrase "if such person shall gi\'~ 
whereas doubts may be reasonahly entertained evidence of his good character" includes 
whether such practice is consistent \\;th a fair testimony of good character obtained from an 
and impartial inquiry as regards the matter of opposing witness on cross-examination). 
such subscquent felol1Y. and it is expedient The subject is now governed by St. 1908. 
that such practice should from henceforth be 8 Edw. VII. c. 59 (Prevention of Crime Act; 
discontinued", it is enacted that the jury shall § 10: "In the proceedings on the indictment 
not "inquire '"oncerning such pre\;ous con~;c- the offender shall in the first instance be ar-
tion until after they shall have inquired con- rnigned on so much only of the indictment as 
cerning such suhsequent. felony and shall have charges the crime. and if on arraignment he 
found such person guilty of the samp. ", and pleads guilty or is found guilty by the jury. 
that the rending of the statement of prior con- the jury shali. unless he plead~ guilty to being 
viction in the indictment shall also be deferred; a habitual criminal. be charged to inquire 
pro\;ded however that "if upon the trinl of any whether he is a habitual (·rilllinal. and in that 
person for any such subsequent fclony as afore- case it shall not be neceSS3r~' to swear the jury 
6aid. such person shall give evidenl'e of his or again: Pro\;ded thnt a charge of being a 
her good character. it shall be lawful for the habitual criminal shell not be inserted in an 
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1890, BELCHER, C. C., in People ..... SamlOmc, 84 Cal. 449, 451, 24 Pac. 143: "The evi
dent purpose of the provision of the Code above quoted WaS to keep from the jurors all 
knowledge that the person on trial before them had been previously convicted of criminal 
offence; and this is based upon the well-settled and familiar principles of law and right. 
In the first place, it is elementary law that everyone accused of crime is presumed to be 
innocent until proved to be guilty, and is entitled to a fair and impartial trial before an 
unbiased jury. In the next place, it is 'well known that ordinary jurors arc more ready 
to believe the accused guilty if it be understood by them that he has suffered a previous 
conviction for a similar offence." 

indictment (a) Without the conscnt of the 
Director of Public Prosecutions; and (b) Un
less not less than seven days' notice has been 
given to the proper officer of the court by which 
the offender is to be tried, and to the offender, 
that :t is intended to insert such a charge; 
and the notice to the offender shall specify 
the previous convictions and the other grounds 
upon which it is intended to found the charge." 

The procedure under this statute is elabo
rately discussed in Turner's Case, 1909, 3 Cr. 
App. 103, [1910)1 K. B. 346. 

It will be noticed that the concluding pro
vision of St. 1836. permitting the prol'Ccution to 
show prior conviction on the issue of Not Guilty 
when the accused offers good character. has 
been here omitted, and is transferred into the 
Criminal Evidence Act 1898; for it'! construc
tion under that Act, see anlc, § 194a. 

CANADA: Dom. Rev. St. 1906, c. 152, § 128 
(offences under the Temperance P.ct; pro
cedure of proving prior offences prescribed). 
Crim. Code 1892. § lli6. R. S. 1906, c. 146, 
§§ 963, 964 (substantially like the preceding, 
for criminal cases generally); Jllall. Rev. St. 
1913, c. 117, § 206 (liquor offences; like Onto 
R. S. 1914, e. 215. § 88; N. Br. 1912. R. v. 
Matheson, N. Br. S. C .. 2 D. L. R. 835 (liquor 
offences; other rulings collected); N. W. Terr. 
Cons. Ord. 1898; e. 89. § 10.5 (like Onto R. S. 
1914, c. 215, § 88); N. Sc. St. 1918, e.8. § 47 
(liquor offences); Onto Rev. St. 1914, C. 215. 
§ 88 (in trials for liquor offences. prior con
victions shall not be inquired into till after 
conviction for the subsequent offence; proce
dure prescribed), 1888, R. V. Trigallzie, 150nt. 
294 (statute construed); 1917, R. V. Harris. 
40 D. L. R. 684. Onto (illegal keeping of 
liquor; the trial Court held not authorized to 
consider another offence for the purpose of 
increasing the sentence); P. E. 1. St. 1918. 
C. 1, § 108 (like Onto 1914. C. 215. § 88) ; Sas
katchewan: R. S. 1920. c. 194, § 84 (liquor 
offences; like Onto R. S. e. 215, § 88); Yukon: 
St. 1920. C. 9. § 7 (iiquor offences). 

UNITED STATES: Cal~rornia: P. C. 1872, 
§ 1093. par. 1 ("If the indictment or informa
tion be for felony. the clr:rk must read it. and 
state the plea of the defendant to the jury; 
and in cases where it charges a previous con
viction, and the defendant has confessed the 
same, the clerk in reading it shall omit there
f~om all that relates to such previous con
\iction ") ; § 1025 (a defendant on pleading 

must be asked as to prior cOn\;ctions; if he 
.. pleads not guilty, and answers that he has 
suffered the prior conviction, the charge of the 
previous conviction must not be read to the 
jury, nor alluded to on the trial ") ; 1890, 
People v. Sansome, 84 Cal. 449, 24 Pac. 143 
(where the trial judge alluded to it; sec 
quotation supra); 1891, People v. Wheatley, 
88 Cal. 117. 21l Puc. 95; 1895. People v. 
Thomas. 110 Cal. 42. ·J2 Pac. 456; 190-l. 
People 11. Smith. 143 Cal. 597. 77 Pac. 449; 
Hawaii: Re\'. L. 1915, § 3818 (after plea of 
guilty or conviction. a previous conviction of 
the same offence Dlay be proved; except that 
if on the main trial good character is offe~·ed. the 
prosecutor is entitled .. in answer thereto to 
gi\'e (widence of the conviction of such person 
for the previous offence or offences before such 
verdict of guilty shall be returned; and the 
jury shall enquire concerning such predous 
conviction or convictions ut the same time 
that they enquire concerning such subsequent 
offence "); Oklahoma.: Compo St. 1921. § 2771 
(" after a plea or verdict of guil ty . . . tlU! 
Court upon the suggestion of either party 
that there arc circumstances which mav • 

properly be taken into '-lew, either in aggram
tion or mitigation of the punishment. may ill 
its discretion hear the same summarily at a 
specified time and upon such notice to the 
adverse party as it may direct "); 1899. Wal
burn V. Terr., 9 Ok!. 23. 59 Pac. 972 (under 
Stats. § 5286. allowing facts of aggravation 
to be considered by the judge after plea or 
yerdicL of guilty. evidence of misconduct, 
given before verdict and \\;thout instructions 
to disregard, is improper); TerM: 1914, 
Williamson V. State. 74 Tex. Cr. 290, 167 S. W. 
360 (theft; cross-examination to various 
arrests of defendant, allowed. before the 
jury's retirement for th" general vcrdict. to 
affect a plea for suspension of sentence but not 
to affect credit as a witness); Wa.~hi11(1loll: 
St. 1903. c. 86, R. & B. Code 1!l09. § 2178 (the 
prior conviction is to be inquired in to after 
plea or cOll\'iction of guilt of the subsequcnt 
offence; procedure prescribed) ; West Virainia: 
Code 1918. c. 32 A, § 3; 1920. State V. Savage, 
86 W. Va. 655, 101 S. E. 153 (statute applied; 
but here the defendant's admission of the 
prior conviction was excluded on a teclmicality 
not inferior to the superstitious formalism of 
the Middle Ages). 
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§§ 190-218) DEFENDANT IN CRIMINAL CASE § 196 

(b) The other type of statute, apparently formed by the supposed require
ments of the unwise rule (existing in some jurisdictions) which allows the jury 
to fix a criminal sentence, permits the fact of prior conviction to be considered 
by the jurors before verdict; 2 this method is decidedly an inferior one. 

1899, DuRELLE, J., in Hall ,,'. Com., 106 Ky. 894, 51 S. W. 804: "It is earnestly urged 
that it was error to permit the introduction of evidence of former com;ctions at all until 
the jury should have first found her gUilty under the charge for which she was then being 
tried; that it amounted to the admission of testimony to impeach her general character, 
which she had not put in issue, and enabled the commonwealth to show her to the jury 
in the light of a common thief, and rebut the presumption of innocence which the law gives 
her by e\;dence in chief upon a trial for grand larceny. It is painfully apparent that, with 
the circumstances shown as to the loss of the money, and evidence of two formcr convic
tions for grand larceny, the accused, who is an ignorant negro woman, had not the slight
est chance that an average jury would entertain a reasonable doubt of her guilt, while, with
out the evidence of former convictions, there was a possibility that they might do so. There 
is a considerable force, therefore, in the proposition urged, that this procedure denied the 
accused a fair trial of the offence whereof she was accused. But the statute as to habitual 
criminals (Ky. St. § 1130) seems to have created an additional and higher degree of offence, 
viz. the commission of a felony, having been theretofore t\\;ce convicted of a felony, etc. 
To show the accused guilty of this degree of the offence charged, it is necessary to show the 
former convictions; and this, of course, is bound to prejudice the accused, just as evi-
dence showing malice is bound to prejudice the defendant in a murder case, but it may be 
shown to make out a higher degree of the offence, which authorizes the severer punishment. 
. " The statute requires the jury to find the fact of the former convictions. There is 
DO provision for a separate trial of the fact of former conviction, nor do we think the statute 
intended there should be one. The law seems to work a hardship. but it is a hardship the 
Legislature alone can remedy." 

(c) A third type of statute applies to juvenile o/end£r8 only, and in juvenile 
courts forbids any subsequent use of the proceedings, for this or other pur
pose, except in the same court on a later appearance of the same delinquent.3 

2 Federal: 1922. Massey I). U. S., 8th C. C. the habitual criminal act); New York: C. Cr. 
A., 281 Fed. 293 (liquor offence; the infolma- P. 1881, § 513 (against a person adjudged an 
tion, charging a prior conviction, allowed habitual criminal and afterwards charged with 
to be ready; cases collected) ; IUinoia: crimo, prC'l';ous character may be proved as 
Rev. St. 1874, c. 38, § 4i3. Laws 1883, if he had first offered evidellce thereon); 1898. 
p. 76 ("On any trial for any of said of- People v. Sickles. 156 N. Y. 541, 51 N. E. 288 
fences", burglary, etc., a former con'\';ction (the fact of former conviction may be put in 
"may be USed in evidence against such party", before verdict rendered, because "the prior 
provided tho judgment is "set forth in apt conviction enterc as an ingredient into the 
words in the indictment"); § 4i7, Laws 1889, criminality of the prisoner"; Bartlett. J., 
p. 112 (the prison record and criminal history dissenting): Virginia: 1909, Wright v. Com., 
of anyone indicted under the foregoing statute 109 Va. 847, 65 S. E. HI (in capital cases. prior 
"may be given in evidence upon any trial convictions are not admissible under the 
•.. for the purpose of proving a former con· statute; Keith. P., dissenting in a careful 
viction "); Iowa: Code 1919, § 9046 (burglary, opinion); WiscoMin: 1909. Howard v. State, 
etc.); Kentucky: Stats. 1915, § 1130 (where 139 Wis. 529. 121 N. W. 133 (under St. 1898. 
sentence is to be incroa!!ed for former con- § 4736, providing that the aroused may admit 
";ction. "judgment in such cases shall not be the former con~;ctions; they should not aftler
given for the increased penalty unless the jury wards be evidenced nor commented on before 
lil:iall find. from the record and other competent the jury). 
evidence. the fact I)f former convictions OJ) : 3 Alabama: Code 1907, § 6464. as amended 
189\1. Hall v. Com,. lOG Ky. 894. 51 S. W. 804 by St. 1915. No. 510, p. 577. § 14 (juvenile 
(sep quotation Bupra): Maryland: Ann. Code court; statements. etc,. of a child under 14. 
11114. Art. 27. § G62 (record of former con- "or Bny statement made by any person, officer. 
victions may be proved on an indictment under or the Court. shall neyer be legal or competent 

, 
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§ 196 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

This measure is a deduction from the modern enlightened principle of re
forming the juvenile offender and then protecting him from afterwards being 
dragged back into the criminal class by the automatic operation of the law 
for habitual offenders. 

§ 197. Rumors of Misconduct,.as testing & Witness supporting Character. 
'''hen the defendant offers his good character and a witness testifies to the 
defendant's good reputation for the trait in question, one way of testing 
the honesty and accuracy of the witness' assertion of the prevalence of 
this reputation is to find out from him whether this or that rumor of flagrant 
misconduct has come to his notice. If one or more such rumors are known 

evidenc') against the child" in any court; whatever, be lawful or proper c\'idence against 
no adjudication shall disqualify for civil service, such child", except in similar proceedings); 
etc., nor be denominated II. conviction); New Hampshire: St. 191i, c. 31 (juvenile 
Colorado: Compo L. 1921, § 654 (delinquent court; the fact of arrest shall not be ad-
children; "a disposition of any child under missible in any subsequent proceeding, ex-
this Act, or any evidence given in such cause ", cept whilc thc juvl)nile is on probation 
shall not in any other proceeding .. be lawful or u;thin 2 ycars after discharge from 
or proper eyidencc against such child for 11IlY institution; "c\'ery such record of pro-
purposc whatevcr, cxcept in subsequent cases cecdings shall become a sealed record and 
against the same child under this Act ") ; no longer accessible to any person "); ."'·ew 
Connecticut: St. 1921, C. 336, §§ 18, 19 (ju- Jersey: Compo St. 1910, Crim. Proc. § 20; 
venile oourt; the adjudication shall not be (juvenile courts; fact of conviction shall not 
deemed a conviction of crime; thc disposition be admissible in evidence, except during period 
of a c1.i1d, and the eddence, except in certain of probation or in subsequent proceedings in 
cases, "shall be inadmissible in any criminal juvenile court); St. 1916, e. 212, Mar. 18 (no 
proceedings against such child "); D. Co- con\;ction of juvenile offender in juvenile 
lumbia: Code 1919, p. 394, U. S. St. 1916, court "shall be admissible in evidence" in 
Apr. 27 (juvenile court judgment against a any proceeding except during period of pro-
child shall not "be denominated a coD\-ic- bation or within two years after disrhargej; 
tion "); Hawaii: Rev. L. 1915, § 2284; Idaho: 1919, Kozler v. New York Tel. Co., 93 X. J. L. 
Compo St. 1919, § 1010 (like S. D. Rev. C. 2iG. 108 Atl. 375 (applying the forcgoing 
§ 9972); Kentucky: Stilts. 1915, § 331 e (the statute to exclude the record of conviotion for 
disposition shall not be evidence against such theft of telephone property, in an nction to 
child "in any civil, criminal, or other cau~e recover a reward for information; the statute 
... for any purposo whatsoever"); },fe. held valid both as nn evidencc statute and as 
Rev. St. 1916, e. 144, § 8 (commitment to State nn amnesty statute): North CaTalina: Con sol. 
juvenila scbool shall not be "used as II. crimi· L. 1919, § 5042 (juvenile court; no adjudica-
nal record against him"; M~s. Gen. L. 1920, tion of a child therein shall "be denomi-
c. 119, § 60 (delinquent juveniles; disposition nated 11 conviction "); Poria Rico: St. 1915, 
of the child, or any e'lo;dence given, ehall not be Mar. 11, No. 37, § 24 (juvenile court; no 
evidence against him in any other proceeding judgment, etc., or e\-idenee shall be "legal or 
except as a juvenile); .Michigan: Compo L. 1915, proper evidence against such child for any 
§ 2011 (juvenile delinquent; "a disposition of purpose whatsoever", except in subsequent 
any child under this Act, or any evidence given cases against the same child under this Act ") ; 
in any such cause ", is not thereafter ad mis- So. Dak. Rov. C. 1919, § 9972 (juvenile court; 
sible against him, except in proceedings under "the disposition of any child under this article. 
this Act); Minne8ota: Gen. 8t. 1913, § 7162 or any evidence given in such cause, shall not 
(juvenile court; disposition of a child under this in any civil, criminal, or other cause or pro-
Act shall not .. be lawful or proper evidence ceeding, in any court, be lawful or proper 
against such child for any purpose". except evidence against such child for any purpose. 
under this Act) ; St. 1917, C. 397. § 19 (same) ; except in subsequent cases against the same 
Miuoori: Rev. 8t. 1919, § 1135 (jUvenile child under this article"); West Virginia: 
court; .. any disposition of any delinquent child St. 1919, C. Ill, § 1 (juvenile court; .. a 
under this article ", or any e\;dence given. shall deposition [Sic? dispositionj of any child under 
notbcadmitted inanyothercourtaguinsthim); this Act of [or?] any e,-idence given in such 
NevtJiUJ: Rev. L. 1912, § 728 (juvenile court; cause shall not, in any ci.vil, criminal or other 
the "disposition of any child under this act, or cause or proceeding whatever in any court 
any evidence given in such cause, shall not, in be lawful or proper evidence against such 
any civil, criminal, or other CIiUse or proceeding child ", except in another case in this c·,Jurt). 
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§§ 190-218) DEFJ;NDANT IN CRIMINAL CASE § IDi 

to him, obviously his broad assertion of the prevalence of good reputation 
is more or less inconsistent with his knowledge of such rumors. The pur
pose of the inquiry is to show that one knowing of certain rumors has never
theless rashly asserted a reputation inconsistent with the rumors. Thus, 
the defendant's misconduct is not inquired after as a fact, to show his 
character; but as It rumor, to discredit the witness' assertion. A question, 
therefore, which does not expressly refer to the witness' hearing of the con
duct as rumored, is improper, because it aims apparently at the conduct as 
a fact showing the defendant's character. 

Precisely the sa.me principle is applicable to the cross-examination of one 
testifying to a witness' reputed character; and the precedents are dealt with 
under that head (post, § 988). 

2. Conduct to show Character of Other Persons evidentia.lly used 

It has been seen (ante, §§ 62-68) that a person's character, as evidential to 
show his doing of an aet, may occasionally be used for others than the accused 
in a criminal case. When character is thus e\'idential, ma~' it be evidenced 
by particular acts of the person whose character is to be pro\'ed? 

§ 198. Character of Deceased, in Homicide, from Particulp..r Acts of Vio
lence. 'When the turbulent character of the deceased, in a prosecution 
for homicide, is relevant (ante, § 63), there is no substantial reason 
against evidencing the character by particular instances of violent or 
quarrelsome cond1wt. Such instances rna? be very significant; their numbel' 
can be controlled by the trial Court's diseretion; and the prohibitory con
siderations applicable to an accused's character (ante, § 194) have here 
little or no force. 1 

§ 198. 1 Accord: 1902, State tl. Beird, 118 1899, Thornton v. State, 107 Ga. 683. 33 S. E. 
Ia. 474, 92 N. W. 694 (good opinion, by 673: 1903, Andrews v. State. 118 Ga. 1. ·1:3 
McClain, J.); 1907, State v. Blec, 133 la. 725, S. E. 8,52: 1918, Fountain v. State, 23 Ga. 
III N. W. 19 (recent ass:1Ult by the deceased. App. 113, 98 S. E. 178: Mich. 1904, Peopl" 
admitted; citing sen>n cases from other 11. Farrell, Mich. 127, 100 N. W. 264; Minn. 
jurisdictions, but not State v. Bp.ird, supra): 1904. State D. Ronk, 91 Minn. 419, 98 N. W. 
1899. State v. McIver, 125 N. C. 645, 34 S. E. 334 (acts of violence towards third persons, 
439 (an unmerciful beating to an employee on excluded); Miss. 1868, Com. r. Andrews. 
the same morning, admitted); 1906. McQuig- Davis' Rep. 128, 156 (murder, said by de-
gan v. Ladd. 70 Vt. 90, 64 Atl. 503 (battery: feudant to have been committed in defence 
plea, self-defence, the plaintiff being intoxi- frOID an assault by the deceased for the pur-
cated and in that condition quarrelsome, his pose of buggery; evidence of the deceased's 
repute being known to defendant; prior conduct indicating a passion and disposition to 
instances of quarrelsomeness when intQxicated, sodomy and buggery was excluded, except so 
admissible. though not known to defendant) ; far as it involved prior attempts by deceased on 
1912, State v. Waldron. 71 W. Va. I, 75 S. E. defendant): N. Y. 1886. People v. Druse, 103 
558 (murder; violent acts of deceased. just N. Y. 655, 8 N. E. 733 (instances of treating 
beforehand. unknown to defendant. admit.ted; his domestic animals with cruelty. excluded) : 
careful opinion by Miller, J .• approving the 1903, People v. Gaimirj, 176 N. Y. 84, 68 N. E. 
above text: Williams, J .. diss.). 112 (specific acts of violence to a third person, 

Contra: Ala.: 1915. Bullington v. State, 13 excluded); OJ.. 1907, State v. Roderick, 77 
Ala. App. 61, GO So. :.119 (homicide; decca.ed's Oh. 301, 82 N. E. 1082, semble (inadmissible) . 
.. specific acts", e:tcluded); 1915, Pollard tl. Distinguish the usc of such instances to show 
State, 12 Ala. ApI>. 82, 68 So. 494: 1916, the accuaecl'B appreMnBioT18 oj violetu:e (pc;1 
Smith ~. St.ate, 191 Ala. 103, 72 So. 316; Ga. § 248). 
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§ 199 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

§ 199. Negligence of Party in Civil Cases, from Particular Negligent Acts. 
It has been seen (ante, § 65) that in a few jurisdictions the character of a de
fendald (or of his employee) or of a plaint~f! for negligence or prudence may be 
used to show that he probably was not or was careful on a given occasion. Is 
it proper to evidence that character hy particular instances of the trait? 

The reason of Undue Prejudice, which applied to a defendant in a criminal 
case (ante, § 194), has here a corresponding application, though a less dan
gerous one. The reason of Unfair Surprise is also applicable; for the party 
charged cannot even guess the time, place, and occasion that may be predi
cated for his supposed act, and has nc means of showing the testimony to be 
fabricated. The reason of Con~usion of Issues also operates, for disputes 
over other carelessness would soon obscure the main issue. Add to this that 
a careless act or two may be done by the most prudent person, and that par
ticular instances, unless repeated and emphatic, throw little light on the gen
eral disposition. For these reasons, almost all Courts exclude such evidence, 
whatever their views may be (ante, § 6.j) as to the propriety of using the 
character, if otherwise evidenced, to show the probability or improbability 
of carelessness on a particuiar occasion. l 

§ 199. 1 Federal: 1894. Southern Bell 5G Atl. 498 (collision of !l street-car with a 
T. & T. Co. v. Watts. 13 C. C. A. 5i9. G6 Fed. wagon; the motorman's negligence when 
460 (negligence ill adjusting a telephone wire; employed all another line. exrluded); 1921. 
former similar !'arelessness by the same em- Richmond v. Norwich. 9G Conn. 582. 115 At!. 11 
ployee of the defendant. excluded. except to (injury hy rifle shots from a guard placed in 
contradict his testimony as to the possibility war-time hy defendant at tho reservoir; 
of certain harm); 189G. Central Vt. R. Co. specific acts of the guard. not admitted to show 
r. Ruggles. 21 C. C. A. 575. 75 Fed. 953 (fire his incompetence) ; . 
caused by heated bearings; the stoppage of Georgia': 1890. Augusta S. R. Co. ~. Randall. 
the oil-pipes by eflrelessness three years before. 85 Ga. 297. 11 S. E. 706 (previous care in 
not admitted to show former carelessness. but selecting drivers. excluded. because the issue 
admitted to show a tendency of the machinery) ; was as to a specific act of the drh'er); 1898. 
A .. kansiUl: 1894. Little R. & 1\1. R. Co. v. Har- Atlanta C. S. R. Co. 1>. Bate~. 103 Ga. 333. 30 
rell, 58 Ark. 454. 468, 24 S. W. 883. 25 S. W. S. E. 41 (injury in alighting from a car; in-
117 (prior negligent acts of the defendant's stances of plaintiff's careless alighting at other 
enp)oyee. not admissible to show negligence at times. excluded) ; 
the time); 1899. St. Louis, I. M. & S. R. Co(). Idaho: 1894. Rumpel v. R. Co .• 4 Ida. 13.35 
v. Stroud. 67 Ark. 112. 56 S. W. 8iO (former Pac. iOO (blockading of streets by the same 
misconduct by defendant's employee, ex- railroad at other times. not admitted to show 
c\ud3d) ; negligence) ; 
California: 1896. Pacheco v. Mfg. Co .• 113 Indiana: 1871. Pittsburg. F. W. & C. R. Co. 
Ca\. 541. 45 Pac. 833 (tho faulty breaking of v. Ruby. 38 Ind. 295. 311 (excluding former 
other shears in the same way as that by which acts of a railroad employee. to show negligence 
the plaintiff was injured. excludid); 1896. at a particular time) ; 
Howland v. R. Co .• 115 Cal. 487.47 Pac. 255 Iowa: 1901. Dalton v. R. Co .• 114 Ia. 257. 
(another collision, wholly unconnected. ex- N. W. 272 (injury while driving across a rail-
cludedi : r('ad track; prior instances of plaintiff's having 
Columlria (Digtrict): 1914. Fountaine~. Wash- slept while riding in his buggy, excluded. 
ington R. &: E. Co., 42 D. C. App. 295 (plain- partly because there were eye-witnesses) ; 
tiff's frequent prior acts of JUIDping on a car Ka7'~iUl: 1890, Southern Kans. R. Co. ~. 
while in motion. excluded) ; Robbins, 43 Kan. 145. 149, 23 Pac. 113 (former 
Conrwcticut: 1874. Morris ~. Eaat Haven. 41 acts of negligenco inadmissible to show con-
Conn. 252. 254 (contributory negligence; forIDor tributory negligence) ; 
instances of care or negligence, inlldmissible); Kentucky: 1906. Lexington R. Co. ~. Hening. 
1897. Laufer v. Traction Co .• 68 Conn. 475. . Ky. • 9G S. W. 558 (injury on n street-car 
37 At!. 379 (street-railroad injury; carefulness while entering; thnt the plaintiff had been 
of defendant at other times. excluded); 1903. "frequently scen getting on and off street-cars 
Munroe v. Hartford St. R. Co., 76 Conn. 201. while in motion ". excluded) ; 
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Certain other possible uses of particular acts of negligence or carefulness 
are here to be distinguished: 

(1) Where the character is not offered evidentially to prove an act, but is 
already in issue as a material proposition under the pleadings . as where 
the incompetency of an employee is for a fellow-servant the ground of the <1 
employer's liability, or where a physician is sued because though incompetent 
he held himself out as competent, particular instances of carelessness or 
the reverse may conceivably be resorted to. The answer thcre need not be 
the same as here, because here the jury might be too apt to infer directly from 
the former careless act to the present one, while there the sole object is to 
prove the general trait and the proof stops there. The doctrine is examined 
elsewhere (post, § 208). 

lIfaryland: 1886. Baltimore Elev. Co. v. Nenl. 
65 Md. 438. 452. 5 At!. 338 (former acts of 
negligence. excluded) ; 
Massachusetts: 1856. Robinson v. F. & W. R. 
Co., 7 Gray 92, 95 (negligence of the defend
ant's servants; prior negligent acts in running 
the train on other occndons, excluded, as 
im'olving collateral and confusing issues. and 
as .. flO. \'ing no legal or logical tendency to 
prove the point in issue "); 1874, Maguire r. 
R. Co., 115 Mass. 239 (negligent stopping of 
street-car; former negligent stopping by the 
same driver. excluded); 1885. Whitney 1.'. 

Gross. 140 Mal'lS. 232. 5 N. E. 619 (former 
negligent overloading of a wagon excluded. to 
show negligent overloading on this occasion) ; 
1887, Hatt v. Nay,' 144 Mass. 186. 10 N. E. 
807 (specific acts of negligence excluded on 
the grounds of surprise and of confusion of 
issues); 1894, Connors v. Morton. 160 Mass. 
333. 35 N. E. 860 (same); 1896, Lewis 1.'. 

Ga.slight Co., 165 Mass. 411. 43 N. E. 178 
(negligent laying of gaspipes in ono place to 
show negligent laying in the case in hand. in
admissible) ; 1897, Olsen v. Andrews. 168 
Mass. 261. 47 N. E. 90 (while" specific acts of 
negligence can'lot be introduced to show the 
incompetency of a servant", yet "when con
duct tending to show his qualifications or his 
physical fitness or unfitness for his work is 
properly before a jury upon one of the issucs 
of the case ". they may .. consider it on the 
question of his competency"; hllre admitting 
evidence of nervous cOllduct and other singular 
behavior shortly before the accident. the 
foreman having testified to notice to the su
perintendent of this conduct); 1920, Kodra 
1'. Middlesex & B. S. R. Co .. 235 Mass. 176. 126 
N. E. 278 (injury to the plaintiff's horse. said 
to have boon negligently allowed to stray in 
the highway; that the horse had been "loose 
in the highway a great many times that sum
mer". excluded; distinguishing the principle 
of § 201. post) ; 
MichijJan: 1868. Detroit & M. R. Co. v. Van 
Stein burg. 17 Mich. 111 (former negligence 
inadmissible; but here admitted to rebut tho 

defendant's c\-idence of his employee's good 
character); 1881. Michigan C. R. Co. 1'. Gil
bert. 4G Mich. 176. 179. 9 N. W. 243 (yard
master's nr.~ligence; former acts of negligence 
not admitted to show negligence at the time in 
qllestion) ; 1899. People 1'. Thomp~on. 122 
Mich. ·111. 81 N. W. 3-l-l (negligent manage
ment of boiler; negligent ahsence of defendant 
from boiler-room on other occlIsions. inlldmis
sible. except as showing that he had been 
warned of the danger of absence) ; 
},f inllC8ota: 1898. Fulmore 1'. R. Co .. 72 Minn. 
448. 75 N. W. 5S9 (motorma.n·s negiigent 
management shortly before the act charged. 
perhaps admissible) ; 
New Hampshire: 1879. Plummer v. Ossipee. 59 
N. H. 59 (Allen. J.: "The defendants daimed 
that the plaintiff's husband was a fast and 
careless dri\·er. and introduced in evidence 
particular instances of his fast and careless 
driving. The plaintiff was permitted to testify 
to other instances of Ius careful driving .... 
The m.-idence was relevant to tho question of 
the husband's character for drh-ing safely or 
otherwisc"); 1903. Stone v. R. Co .• 72 N. H. 
206. 55 At!. 359 (injury at a rllilroad crossing; 
that the plaintiff had on former occa3ions 
drh'en carefully at the crossing, admitted); 
New Jersey: 1920. Quellmalz v. Atlantic 
Coast El. R. Co .• 94 N. J. L. 474. 110 At!. 914 
(blov.-ing out of a controller-box; defendant's 
failuro to purchase any new boxes for three 
years prior. excluded) ; 
New York: 1871. Warner v. R. Co., 44 N. Y. 
465. 471 (former neglect or drunkenness of a 
flagman on duty, held inadmissible); 1874, 
Blluiec v. R. Co., 59 N. Y. 3GO (semble, ex
eluded; see quotation. post, § 250); 1911. 
Engel 11. United Traction Co .• 203 N. Y. 321. 
96 N. E. 731 (that the motolman had been dis
charged for another negligent act. excluded); 
Ohio: 1882. Desbrack 1>. State. 38 Oh. St. 365 
(murder by poisoning; the attending physi
cian's mistake was set up as the real cause of 
death; a druggist who had supplied the physi
cian having testified to his carefulness. the 
dcCendant was al).owed to show, on cr088-
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(2) Where a person's character is required, by the law of the case, to be 
known to a defendant in order to make the latter liable, the doing by the former 
of a careless act may be thought to be sufficient, if known to the defendant, 
to put him upon inquiry and charge him with notice of the former's incom
petency. This is not inconsistent with rejecting particular acts as evidence 
of the objective fact of incompetency; for while a single act might be un- --_ 
satisfactory evidence of a general trait, yet, if this general trait is otherwise 
proved, the same single act might well suffice to warn the defendant and put 
him upon inquiry and thus charge him with notice of the othet· person's in
competency. This use Df single acts as involving notice is dealt with else
where (post, § 250). 

(3) A person's habit (ante, § 98, post, § 375) or capacity to act (post, § 219) 
may be evidenced by particular instances of conduct which are liable to be 
confused with conduct indicating moral character. o. 

§ 199a. Character of Third Persons, from Particular Acts. In other issues, 
\vherever the moral character of a third person would be relevant under 
§ uS, ante, may that character be evidenced by particular instances? 
There is no reason for making here an inflexible rule; sometimes such 
evidence would be valuable and unobjectionable.! 
exumination that on several occasions pre- acts of negligence as showing negligent habits; 
scriptions had been sent to him b.v the ph~'si- but perhaps this case menns only to admit 
cian with mistakes such us .. would huve killed such evidence where the churIlcter is in issue 
the patient ", thnt he hnd returned them, nnd on the pleadings; see quotation, post, § 20S) ; 
that the physician had admitted the mistakes 1898. Missouri. K. & T. R. Co. 1). Johnson. 92 
and made corrections); Tex. 380, 48 S. W. 568 (plain tilT engineer's pre-
Oklahoma: 191i. Oklahoma R. Co. 1). Thomas. vious negligent conduct. excluded; certain cx-
63 Ok!. 2HJ. 164 Pac. 120 (personal injury to ceptions recognized) ; 
a mine employee; his prior acts of negligence. Utah: 1896. Sullivan v. Snit Lake. 13 Utah 122. 
excluded) ; 44 Pac. 1039 (former careless management of 
Orcoon: 1913. G~'Dther 1). Brown & McCabe freight cars in the same way, excluded); 1899. 
Co .• 67 Or. 310. 134 Pac. 1186 (fonner mis- Stoll v. Daly Min. Co .• 19 Utah 271. 5i Pac. 
takes of an engineer in interpreting signals. 295 (prior accidents to plaintiff in a mine. 
admitted to show the signal-system defective, excluded); 1900. Konold n. R. Co., 21 Utah 
but not to show the negligence of the engineer) ; 379. 60 Pac. 1021 (railroad employee's entries; 
Pcn~sylrania: 1898. Woeckner v. Motor Co.. incorrectness on other occasions, by him or 
187 Pa. 206, 41 At!. 28 (loss of sl'rvices of other employees. excluded); 
child; to show negligent guarding by the Viroinia: 1906, Southern R. Co. v. Blanford's 
plaintiff, previous .. disconnected" acts ex- Adm'x. 105 Va. 3i3. 54 S. E. 1 (negligence of 
cluded); 1896. Baker v. Irish. 1 i2 Pa. 528, a switchman; cited more fully post. § {lSi. 
532. 33 At!. 558 (cited ante § 98. n. 1); 1906. n. 1) ; 
Veit v. Class & N. B. Co .• 216 Pa. 29. 64 At!. Washington: 1893. Christensen t·. U. T. Line. 
871 (explosion of a boiler. the pump and valve 6 Wash. 75. 82. 32 Pac. 1018 (that a motor
having been plugged and tied. and the de- man had Tun at too high speed at other times. 
ceased being all employee about the engine; excluded); 1902, Atherton v. Tacoma R. & 
the fact that he had several times before P. Co .• 30 Wash. 395. 71 Pac. 39 (similar to 
plugged the pump. etc .. excluded; unsound); Christensen t'. U. T. Line, 8upra). 
Rhode Island: 1903, Dyer n. Union R. Co.. § 199a. I 1912. Noyes v. Boston & Maine 
25 R. I. 221. 55 At!. 688 (defendant's failure to R. Co .• 213 Mass. 9, 99 N. E. 457 (action for 
signal at other street-crossings. inadmissible) ; "alue of a house-loss by fire set from the de
South ,:'arolina: 1898. Mack n. R. Co., 52 S. C. fondant's locomotive; the origin of the fire 
323. 2\1 S. E. 905 (injury on a track not at a being di~puted, the defendant olTered to show 
crossing; failure of the engineer to sound numerous instances of the incendiary disposi
warIli!lg at previous crossings. admitted to tion of the plaintiff's son. as tending to show 
~hl)w recklessness) ; him to be the author; excluded; this is a 
Teras: 1895, Cunningham 1). R. Co .• 88 Te:'!:. Itood example of the unsound rigidity of the 
53·1.:n S. W. 629 (excluding evidence of specific character rule). 
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§ 200. Chara.cter of Complainant in Rape, tltc., from Particular Acts of Un
chastity. It is generally accepted (ante, § 62) that the bad character for 
chastity of the complainant in a rape charge is relevant and admissible to 
show the probability of her consent to the intercourse. In evidencing this 
character, may particular acts of the woman's unchastity be resorted to, as 
showing her to be a person more prone than another to have consented? 

No question of evidence has been more controverted. The relevancy of the 
fact is seldom doubted; but the arguments of Unfair Surprise, Undue Preju
dice, and Confusion of Issues (post, § 1863) are thought to form serious ob
jections. The classical opinion in favor of admisf'ibility is the following: 

1838, COWE:-J, .J., in People v. Abbot, 19 Wend. 194: "The prosecutrix is usually, as here. 
the sole v.;tness to thc principal facts, and the accmed is put to rely for his ddenc.: 1m cir
cumstantial evidence. Any fact tending to the inference that there was not the utmost 
rp.luctance and the utmost resistance is always receh·cd. . .. The connection must be 
absolutely against thc will; and are we to be told that previous prostitution shall not make 
one among those circumstances which raise a douht of assent? That triers should be ad
vised to make no distinction in their minds between the virgin and a tenant of the stew, _. 
between one who would prefer death to pollution, and another who, incited by lust and lucre, 
daily offers her person to the indiscriminate embraces of the other sex? And will you not 
more readily infer assent in the practised Messalina in loose attire, than in the reserved 
and virtuous Lucretia? ... [After referring to evidence of common prostitution as ad
missible,] It has been repeatedly adjudged that in the same view you may also show a 
previous voluntary connection between the prosecutrix and the prisoner. Why is this? 
Because there is not so much probability that a common prostitute or the prisoner's con
cubine would with old her assent as one less depraved; and may I not ask, does not the 
same probable distinction arise between one who has already submitted herself to the lewd 
embraces of another, and the coy and modest female severely chaste and instinctively 
shuddering at the thought of impurity? Shall I be answered that both are equally under 
the protection of the law? That I admit, and so are the common prostitute and the con
cubine. If either have in truth been feloniously ravished, the punishment is the same. 
But the proof is quite different. It requirp.s that stronger evidence be added to the oath 
of the prosecutrix in one case than in the other." 

The reasoning uf the exclusionary rule is represented in the following pas
sages: 

1857, STRONG, J., in People v. Jackson, 3 Park. Cr. 398 (here the question was asked 
whether the prosecutrix had had intercourse \\;th Dr. M. her betrothed, while on the voy
age to New York, and the Court called attention to the cireumstances as being peculiar; 
but added): "In any case, a single aberration from virtue, in one whose general character 
for chastity is otherv.;se unimpeachahle, would raise so slight t.n inference, if any, of non
resistance to a brutal outrage from a person (or indeed anyone except him to whom she 
had already yielded) that it would not justify II departure from the ordinary rules of evi
dence. Besides, if proof of particular instllnces should be admissible, rebutting evidence 
would be allowable, and thus there might be one or more collateral issues to occupy the time 
and divut the attention of the jury. Such would be the evils if the prosecution could require 
previous lind timely notice of the particulars of the intended attack upon the conduct of 
the complainant; but as 110 such notice can bc exacted, there would be no means of meeting 
the evidence, often of the dissolute companions of the accused, however mistaken or cor
rupt it might be, and thus the character of an innocent and greatly IIbused female might 
be sacrificed and the ends of public justice be defeated." 

435 



• 

§ 200 CONDUCT, TO EVIDENCE CHARACTER [CHAp. IX 
• 

1895, SIDDON, J., in Rice v. Stale, 35 Fla. 236, 17 So. 286: "The fact that a woman may 
have been guilty of illicit intercourse with one man is too slight and uncertain an indica
tion to warrant the conclusion that she would probably bc guilty with any other man who 
sought such favors of her. H she was a woman of general bad reputation for chastity, or 
had been guilty of acts of lewdness with t4e defendant, the case would be different. In 
the first instance, the evidence would bear directly upon the question as to whether such a 
woman would be likely to resist the advances of any man j and, in the second, as to whether 
having yielded once to the sexual embraces of the defendant, she would not he likely to 
yield again to the slime person. The greatest objection to such testimony is that it intro
duces collateral issues, which have no direct bearing upon the defendant's guilt." 

The better view seems to be that which admits the evidence. Between 
the evil of putting an innocent or perhaps an erring woman's security at the 
mercy of a villain, and the evil of putting an innocent man's liberty at the 
mercy of an unscrupulous and revengeful mistress, it is hard to strike a 
balance. But, with regard to th~ intensity of injustice involved in an 
erroneous verdict, and the practical frequency of either dangcr, the admis
sion of the evidence seems preferable. In the opposing judicial opinions the 
writers respectively assume that the man is innocent and that the woman is 
wronged; and on these inconsistent assumptions, the conclusion reached b~' 
each is fair enough. But the real question is, Which state of fact is the com
moner and the one most needing our protection? The answer to this must 
depend more or less on the experience and the sentiments of each community. 

The English precedents were for some time opposed to the use of such evi
dence; but it no\\' seems to be admissible, subject to It limitation intended 
to avoid the objections of Unfair Surprise and Confusion of Issues, i.e. by 
allowing only the inquiry on cross-examination of the complainant, and by 
excluding extrinsic testimony.' 

§ 200. 1 England: 1812, R. v. Hodgson, on cross-examination she has denied": used 
R. & R. 211, by all the judges (that the prosccu- as .. a fact from which the jury may draw con
trix had had connection with another man a clusions as to the probabilities of her story ") ; 
year before; excluded on the ground of sur- 1846, R. t'. Page, 2 Cox Cr. 133 (rape by R 

prise; but apparently treated only as affecting father; former intercourse 0; the daughter 
her testimonial discredit); 1817, R. 11. Clarke, with the father "ithout milking complaint., 
2 Stark. 243, Holroyd. J. (same; but perhaps admitted): 1870. R. v. Cock~l'Oft, 11 Cox Cr. 
meant only as a ruling on testimonial dis- 410. Willes, J., and Martin, B. (excluded: 
credit); 1834, R. v. Martin, 6 C. & P. 562, but Willes, J., wonld allow the question to be 
\Villiams, J. (whether the prosecutrix had put on cross-examination); HI71, R. v. Holmes, 
previously had intercourse by consent "ith 12 Cox Cr. 137 (hefore five judges; the ques
the accused, allowed: .. I must say i never tion may be put to the prosecutrix, subject to 
could understand the case of R. v. Hodgson, her privilege not to answer; but no other 
. . . it does appear to me to be not quite in e~idence may be received; the resson given 
strict accordance with the general rules of is that of surprise: but the Court confuses the 
e\idence "); 1843, R. v. Tissington, 1 Cox Cr. question with that of discrediting a 
48, Abinger. C. B. (citing Wood, !:.; acts of and speaks of .. contradictions" on 
solicitation by her to other mrm, rejected); matters as not allowable); 1887, R. I). Riley, 
1843, R. v. Robbins, 1 Cox Cr . .55: 2 Moo. & 16 Cox Cr. 191 (excluded). 
Rob. 512 (former connection w:i1 h other men, Canada: 1877, LaliberU! v. R., 1 Can. Sup. 
admitted; Coleridge, J., "ith Er.;ldne, J., 117, 131, 139, 142, 144 (the prosecutrix may 
after the dtation of the conflicting rulings: be asked I\.i to connection with other men . 
.. It is not immaterial to the question whether hut a negative answer cannot be contradicted; 
the prosecutrix has had this connection against 1897, Gross t.. Brodrecht, 24 Onto App. 687 
her consent, to show that she has permitted (allowable on cross-examination only; here, 
other men to have connection with her, which indecent assault); UJlO, R. v. Murna, 22 Onto 
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The state of the law in the various jurisdictions of this country is not uni-
form; but the exc1usion~.ry rule prevails, in some form, in the greater number 
of jurisdictions.2 

L. R. 225, 229 (rape on Jan. 31; defence, con
scnt; on Feb. 8 the woman, before then un
married, was married to V.; cross-exami
nation of the prosecutrix as to hadng lived 
with V. as his wife prior to Feb. S, was held 
improper; the above <"ases ignored, and 
no authority cited; truly the perversity of 
~ome courts in some plain things transcends 
hcli('f). 

: Alabama: 1887, l\IcQuirk T. State, 84 
Ala. 435, 43S, 4 So. 775 (excluded); 1908, 
Griffin 11. State, 155 Ala. 88, 4(j So. 481 (cross
cxamination to intercourse subsequent to the 
date charged, excluded, on the facts; 
Arkans/13: 1855, Pleasant t·. State, 15 Ark. 
624, f>43 (excluding outside testimony, because 
of the particular-act rule; and excluding 
cross-examination, because of tilt> witness' 
disgrnce-prhilege. thus admitting in the latter 
case if the pl'h'i\ege is wah'ed); 190'1, Plunkett 
tl. State. 72 Ark. 409, S2 S. W. 8·15 (excluded. 
on a charge of rape under age); Cal(fornia: 
IS56, People ,.. Benson, 6 Cnl. 221 (admitting 
"particular acts of lewdness "); IS98. People 
v. Kuchcs, 120 Cal. 566. 52 Pac. 1002 (habitual 
telling of lewd stol'ie~. not accompanied by 
lewd demeanor. not admissible); 1900. People 
1'. Benc. 130 Cal. 159, u2 Pac. 404 (excluded. 
even on cross-examination); 1904. Pcopie v. 
Stratton, 141 Cal. 604, 75 Pnc. 166 (excluded. 
on a charge of incest); Connecticut: ISn. 
State v. Shi('lds, 45 Conn. 256. 257, 200. 20~~ 
(former intercourse \\ith others admitted, 
but on no clear prinriple); Florida: 1895. 
Rice 1'. State, 35 Fla. 2:36,17 So. 286 (excluded); 
1915. Tully 1'. State. 69 Fb. 002. 08 So. 934 
(rape; cross-examination of con:plainant to 
loose conduct with other men, excluded); 
Georgia: 1904, Black 1'. Stllte, 119 Ga. 740, 
47 S. E. 370 (acts of intercourse "ith a third 
person T., offered by his t.estimony. excluded) ; 
Idaho: 1911, State 1'. Henderson. 19 Ida. 524. 
114 Pac. 30 (excluded); Illinois: 1873. Shir
win t'. People. 09 III. 56 (inadmissible; but 
admitted here to explain away the fllct that 
the prosecutrix lacked the physiologicnl marks 
of \irginity. a reason which would seem to 
be equally avnilable in all such cas~s); 1876, 
Dimick v. DownH, 82 Ill. 5.'3.'3 (obscure); 1919, 
People 11. Allen. 289 Ill. 218. 124 N. E. 329 
(rape; whether specific acts of unchastity 
e\idcnced by other witnesses, were ndmis~ible, 
not decided; but such acts must be prior to 
the dnte of the intercourse charged): Indiana: 
1861, Wilson 1>. State, l(j Ind. a93 (ndmitted) ; 
1884, South Bend v. Hnrdy. 98 Ind. 582 (same) : 
1888. Bedgood v. State. 115 Ind. 275. 278. 
17 N. E. 021 (question e\'aded; such inter
course with Il member of the defendant's 
party here admitted, lIS tending to contradict 
on a material point); Iowa: lS97, State t'. 

McDonough, 104 In. 6, 73 N. W. 357 (ex
eluded); 1907, State 1>. Blackburn, Ia. , 
110 N. W. 275 (rape under age; excluded on 
the principle of § 1001, post, without noticing 
the present principle); I(ansas: 1895, State 
1'. Brown, 55 Kan. 700,42 Pac. 363 (excluded) ; 
Kcrnucky: 1892, Cargill v. Com .• 93 Ky. 578, 
581, 20 S. W. 782 (cxcluded; but here also 
because the charge was of detaining for prosti
tution against her \\iil; the latter ground of 
distinction is unsound); 1897. Brown v. Com .• 
102 Ky. 227. 43 S. W. 214 (undue liberties 
allowed to others, received); 1911. Stewart 
v. Com., 141 Ky. 522. 133 S. W. 202 (detaining 
"ith intent to rape; .. specific acts of adul
tery by the prosecutrix "ith other men .... 
either by other \\;tnesses or by her on cross
examination if he can". held admissible) : 1919, 
Gravitt v. Com .. 184 Ky. 429, 212 S. W. 430 
(lewd !lets with third parties. shortly before. 
admitted); Louisiana: 1903, State 1>. DeHart. 
109 La. 570. 33 So. 605 (incest; cllrnnl inter
course b~' the woman \\;th other men. held in
admissible); 1900, State v. Romero. 117 La. 
1003. 42 So. 482 (carnal knowledge with eou
sent; the prosecutrix' unchaste conduct, not 
admitted for the defendant; this is a curious 
nding, for it excludes for the defendant that 
which would hnve been relevant for the prose
cution); .l[assachusc/ts: Corn. v. Regan. 105 
Mass. 593. slmblc «('xcluded); 1872. Com. v. 
McDonald. 110 Mass. 405 (undecided); 1880, 
Com. v. Harris. 131 Muss. 336 (excluded); 
1893, Miller v. Curtis. 158 Mass. 127, 131, 32 
N. E. 1039 (excluded); Michiyan: 1871, 
Strang v. Pcople. 24 Mich. I, 6 (iuadmissible. 
semble. by outside evidel1ce; but qucstions to 
the prosecutrix IIrc proper); 1888. People v. 
l\'leLcun,7I l\Iieh. 309. as N. W. 917 (approv
ing the preceding; but also stating, without 
noting the conflict, that the question cannot 
be put on cross-examination); 1893, People 
tl. Abbott. 97 Mich. 484.480. 56 N. W. 862 (ex
cluded) ; Missis8ippi: 1859. Anon., 37 Miss. 58, 
srmhle (inadmissible); 1895. Brown v. Statl.', 
.2 Miss. 997. 17 So. 278 (undecided): 
Jo.fi88ouri: 1898. State 11. Whitesell, 142 Mo. 
467. 44 S. W. 332 (excluded. on a charge or 
rape under the age of consent); New Hamp
shire: 1861, State v. Forsehncr. 43 N. H. 89 
(excluded); lS03. State v. Knapp. 45 N. H. 
154. 8~mble (so,me); N ~w AI crieo: 1899. Terr. 
t'. Pino. 9 N. M. 598. 58 Pac. 393 (excluded); 
New York: 1838. People v. Abbot. 19 Wend. 
192. 194 (admissible; see quotation supra); 
1857. Peoplc v . • Jackson, 3 Park. Cr. 398 (in
admissible); 1874. Woods v. People. 55 N. Y. 
517 (undecided); North Carolina: 1846. State 
v. Jefferson. 6 Ired. 305 (kissing and other 
liberties, excluded); 1857. State t'. Henry. 5 
Jones L. 65, 70 (an act of lewdness, excluded, 
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In actions for indecent Msault, it would seem that the same principles 
apply; and the same attitudes would be taken upon this as upon rape.3 In 
bastardy or seduction, whel'e pregnancy is a part of the issue, similar evidence 
may be used for another purpose (ante, § 133). In rape under age, the female's 
consent being immaterial, her unchaste conduct is for that reason immaterial, 
on grounds independent of those stated in the text above; and this is gen
erally conceded (ante. § 133, note 5). In seduction. where the statute makes 
"prior chaste character" a part of the issue, the fact of prior intercourse may 
become admissible (post, § 205). 

The following distinctions are here important: 
(1) Historically, the vacillation and the obscurity in the English prece

(lents. and the misconception in some American rulings, were due to the 
failure to distinguish a. second question which usually presents itself at the 
same time, viz., How far may the character of the woman as a. witness be at
tacked by particular instances of unchaste conduct? In the early 18005 it 
was alread~' settled (1) that particular acts of misconduct presentcd by out
side testimony could not be used, but werc available through cross-examina
tion only (post, § 979); and it was just being settled (2) that only misconduct 
affecting veracity-character could be so used against a witness (post, §§ 922, 
982). Thus the effect of the first rule would be to exclude all extrinsic testi
mony of particular misconduct of the woman; while the effect of the second 

because not known to the defendant); 1868. 
State v. Cherry. 63 N. C. 32 (whether she had 
not been delivered of a bastard child. and 
whether she had not had intercourse with 
other men. admitted. as affecting credibility. 
on the doctrine of State v. Patterson. § 982. 
post. and without noticing State II. Jefferson. 
supra; but in the Jefferson case the cross
examination was not objected to and it was 
extrinsic evidence that was excluded. while 
here both question and extrinsic e\'idence were 
held proper; so that the two cases may he 
reconciled); Ohio: 1858. McComb~ v. State. 
8 Oh. St. 643. 646 (excluded); 1862. McDer
mott v. State. 13 Oh. St. 332 (same); Oregon: 
1901. State v. Ogden. 39 Or. 195. 65 Pac. 449 
(inadmi.sible. even on cross·examination); 
Porto Rico: l!HO. People v. Espaiiol. 16 P. H. 
203 (rape; cross-examination to intercourse 
with other men. before and after. allowable); 
Rhode Island: 1893. State v. Fitzsimon. 18 
R. I. 236. 240. 27 At!. 446 (exr1uded); South 
Dakota: 1904. State v. Smith. 18 S. D. 341. 
100 N. W. 740 (excluded. on eross·examination. 
on II charge of rape under age of consent. and 
semble. also of rape generally); Tennessee: 
1874. Titus v. State. 7 Baxt. 132 (admissible) ; 
Texas: 1905. Nolen v. State. 48 Tex. Cr. 436. 
88 S. W. 242 (admissible); 'VCTm:ml: 1856. 
State v. Johnson. 28 Vt. 512 (not allowed with 
extrinsic evidonce. on the usual ground of 
surprise; but allowed on cross-examination. 
because .. she is able to give satisfactory ex-

planations. if such explanations cnn be made" ; 
Bennett. J .• dissented. because" no such pre~ 
sumption [of general unchastity] should be 
allowed to arise from a particular instance ,:,f 
an illicit connection ",ith nnother person". 
i.e. the ground of irrelevancy); 1867. State .~. 
Heed. 39 Vt. 417 (admissible); 1894, State v. 
Hollenbeck. 67 Vt. 34. 30 Atl. 696 (same); 
1905. State v. Stimpson. 78 Vt. 124. 62 Atl. 14 
(cross-examination of the prosecutrix to former 
acts of prostitution. not allm\'ed on a charge 
of rape under age. consent being immaterial) ; 
Wa8hington: 1913. State v. Holcomb. 73 Wash. 
652. 132 Pac. 416 (excluded. even on cross
examination); West 'Virginia: 11)19. State v. 
Kittle. 85 W. Va. 116. 101 S. E. 70 (rape; 
former acts of intercourse "'ith other men. ad
missible to evidence character; rule settled 
for this State); Wisconsin: 1864. Watry v. 
Forbes. 18 Wis. 500. 502 (civil action for rape; 
intercourse "'ith others. admissible as .. tending 
to disprove the probability of the usc of force" ; 
whether admissible on the criminal charge. 
not decided). 

s 1889. Gore v. Curtis. 81 Me. 403. 17 Atl. 
314 (indecen'~ assault and battery and solicita
tion to adultery; the plaintiff's prior acts of 
ullchastity excluded); 1893. Miller t·. Curtis. 
158 Mass. 127. 129. 32 N. E. 1039 (same. 
semble). But not on a charge of carnal abuse 
of a female under nge: 1921. Davis 11. State. 150 
Ark. 500. 23·1 S. W. 482. 
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rule might be to exclude even on cross-examination any inquiry into a.cts of 
unchastity. Moreover, the rule forbidding collateral contradiction (post, 
§ 1003) was thought to have a bearing. Having regard to what was then 
passing in the minds of English judges, the earlier exclusion of the present 
class of evidence seems to have proceeded from the point of view of the rules 
about impeaching witnesses. Later, the consideration that there was another 
point of view became clearer to them, and thus the rulings changed. That 
the two points of view differ practically in their results is obvious. If regard 
is had solely to the witness-character of the woman, and we ignore her chastity
character as bearing on consent, the evidence will be excluded in two situa
tions in which it would otherwise be admissible, viz., (a) where the woman 
does not take the stand as a witness, and (b) where she doe!; take the stand 
in a jurisdiction (post, § 922) in which veracity .. character and not general 
bad character of a witness is admissible, except in jurisdictions (post, § 982) 
where acts of unchastity in a woman are regarded as relevant to veracity
character. But modern psychology warns us to be liberal in inn:'stigating 
the ID0rai attributes of women who make complaints of sexual outrages (antp-, 
§ (2). 

(2) It has been seen (ante, § (2) that the general character of the woman for 
unchastity is in such cases almost universally received. The question then 
arises whether the fact of being a professWnalwostitlite is to be assimilated 
to such a general character; or whether it is to be regarded merely as par
ticular misco:nduct, and therefore in most jurisdictions inadmissible. With 
reference to its real significance, and the absence of the dangers of Unfair 
Surprise and Confusion of Issues, it ought to take the former rank; and this. 
is the general conclusion (ante, § (2). 

(3) Other interc07.l1'se with the defendant himself is sometimes offered in such . 
cases, but involves in truth a different principle. Such conduct is not in
tended to show a general willingness or disposition to commit acts of un
chastit~r, but merely an emotion towards the particular defendant tending 
to allow him to repeat the liberty; it is thus n~t only more cogent as evi
dence, but is not open to the objections admnccd against evidence of inter
course with third persons; and its admissibility has always been concederl 
(post, §§ 399, 402). 

§ 201. Disposition of an Animal, from its Behavior in Particular Instonces. 
However correct the notion may be psychologically, we are usually more 
inclined, in the case of animals, to trust individual instances of conduct as 
iIlustrating disposition. " In proportion to the element of personality, of the 
interjection of the free wiII of a human being, we become more certain of the 
effects of the causative force and more ready to admit it." 1 MoreoYer, the 
doctrines of auxiliary policy (ante, § 199) are less applicable to sllch evidence. 
The doctrine of Undue Prejudice (ante, § 194) does not apply; for we do not 
recognize the animal as entitled to that careful protection from unfair COD-

§ 201. 1 Mr. DllrroWd, in 14. Amer. L. Rev. 358. 
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§ 201 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

demnation which we accord to the accused human being. The doctrine of 
Unfair Surprise offers less of an objection than otherwise, because the possible 
range of the evidence is much smaller. The doctrine of Confusion of Issues 
still remains applicable, but the new issues that might be invoked are in no 
way capable of the complexity and \'ariety that are involved in proving the 
eharactel'-acts of a human being. For these reasons it is generally conceded 
that, in pl'Oving the disposition of an animal, particulm' instances of its con
duct are admissible::! 

1864, DlGun\\" C. J., in Todd v. RO/dey, 8 All. 51, 58 (to show thc timid and umafc char
acter of the plaintiff's hor~e, instances were admitted of his having shicd so frequently, be
fore and r.fter the timc of the iujlll'Y, as to indicate a viciolls habit): "The habit of an ani
mal is in its nature a continuotls fact, to be shown by proof of successive acts of a similar 
kind. Evidence having been first olTcred to show that the horse had been restive and un
manageable previolls to the occasion ill question, testimony that he subsequently mani
fested a similar disposition was competcnt to prove that his pre\'ious conduct was not acci
dental or unusual, but frcquent and the result of a fixed habit at the timc of the accident." 

3. Conduct to show Character in Issue 

§ 202. General Principle. In the numerous classes of cases in which 
Character may be established, not as evidential of the doing of an Act (allte, 

2 EIl{l. ISGfl, Worth ,'. Gilling. L. R. 2 C. P. 
3 (attempts of a dog to bite. to ~how its ferocious 
nnturp a(irnittt'd) : U. S. Ill. HJla.l\lithen v. ,Jef
fery. :?5!) III. a7:!. 102 ~. E. 778 (after plaintiIT's 
e\'idollce of two in~tances of vicious conduct, 
deft'ndant waR allowed to oITer. through various 
witne.ses. tlw conduct of the dog on numerous 
occasions. amounting to an olTer of uniform 
good diep(Jsition): Ky. 1!)11. Mayfield Lumber 
Co. ~. LC\';~' Adm·r., 142 Ky. 727, 135 S. W. 
420 (horse's Imd conduct nfter an accident, 
admitted): Me. 1873. Whiteley v. ChitHl. 01 
!\le. 202 (conduct of a horse in similar places 
immediately before and after an accident. ad
mitted to show iniury to hi~ temper and 
amiability to control): Mass. 18G4. Todd v. 
HOWley. 8 All. 51 (8ce quotation 8Ilpra): 
1878, !\laggi v. Cutts. 123 Mass. 53.5 (admitting 
a horsc's vicious conduct); IS!)7. I3rodcri~k v. 
Higginson, 16!) 1\1ass. 4S2. ·18 N. E. 2G!) (habit 
of an animal may be shown by .. frequcnt ob
servation of partil'ular instan~es"): 1!)05. 
Palmer v. Coyle. 1~7 Mass. 13G, 72 N. E. SH 
(injury by a vicious horse; former vicious 
acts of the horsc. admitted); 1If onto 1885. 
Kennon v. Gilmer. 5 Mont. 257. 265. 5 Pac. 
847. affirmed in 131 U. S. 22. 9 Sup. G96 (in
jur~' by a carrier using horses alleged to be 
unsafe; e\'idct\ce of the horseg shying before 
and after the time in question. ar.mitted): 
N. II. I8G1. Chamh!'rlain v. Enfield. 43 N. H. 
356. :WO (nets of skittishness. admitted); 
1805. Whittier V. Franklin. 46 N. H. 23, 20 
(vil'iong artg. ndmitted): 18G8. Eust Kingston 
v. Towle. 018 N. H. 57, G5 (the issue being 
whether the defendnnt'ij dog hnd killed the 

plain tilT's sheep, evidence of former Rheep
killings by the dog was Dot admitted; Doc, J., 
disscn ting; this ruling would probably not he 
followed in this jurisdiction to-day); Or. 1!)15, 
Marks ~. Columbia Co. L. Co., 77 Or. 22, 1-19 
Pac. lOH (injury by a skittish horse; sub
sequent conduct of the horse, admitted); 
R.I. 18!)8. Stone r. Langworthy, 20 H. 1. G02, 
40 Atl. 832 (conduct of the h(rr~e when drh'en 
by another, the day before. admit ted to show 
hi~ traits): IS!)!), Stone r. Pendleton. 21 H. I. 
332,43 Atl. G·13 (a horse's prior conduct during 
tho same drive, admitted to show its gentle 
disposition): 1900, Buckley v. Express Co., 
22 H. 1. 358, 48 Atl. 7 (prior instance of n 
hor~e's prnpensity to run aWllY, admitted); 
Ft. 1898. Dover r. Winchester, 70 Vt. 418, 41 
A tl. 0145 (sheep-killing; defendunt's evidence 
that his dogs did not kill any of his own I!hcep, 
and plaintiff's evidence that sheep-killing dogs 
never killed their owner's shecp, admitted). 

As to tho ran{}e of lime of such acts, the trial 
Court's discretion should control, having regard 
to tho time of probable permanency of disposi
tion: 1878, Muggi v. Cutts, 123 Mass. 535 
(,. the limit of time within which such misoo
ha\'ior may be proved must depend largely 
upon the discretion of the presiding judge "). 

For tho US\) of an animal's nets to show tho 
OWI/CT'S TIO/icc of hi8 propcnaily, sec posl. § 251; 
for the usc of an animal's acts to show the 
friyhlenillO quality of an external object, scc post, 
§ -1.18. 

For the use of an animal'S f}eneral dispo
siti()n, as evidencing his probable conduct on B 

particular occasion, see ante, § 68. 
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§§ 55-68) nor as affecting Notice or Belief (p08t, §§ 246-258), but because by 
the principles of substantive law it is one of the propositions in issue (ante, 
§§ 70-80), the reasons which affect the use of particular acta to evidence the 
c/zaracter may not apply as they do to such acts used as evidence of a defend
ant's or of other persons' character used evidentially (ante, §§ 192-201). 

It is indisF'lsable to examine the precise application of these reasons to 
this class of cases. (1) The doctrine of probative value, or Relevancy, re
mains the same; conduct is here as elsewhere a legitimate basis for inference 
to disposition or character. (2) The doctrine of Undue Prejudice disappears 
(except in a few instances), since there is no defendant (except in those in
stances) to be condemned penally and therefore likely to suffer unjustly for 
past misdeeds. Moreover, the risk of hasty and unjustifiable inference from 
one past act to the present act charged (ante, § 194) is wanting, since the ulti
mate thing to be proved is not the doing of an act, but a disposition. (3) The 
doctrine of Unfair Surprise remains the same, in one aspect, and yet not 
the same. Its application is not the same, in the sense that there is no prior 
notice that character would be offered evidentially; for here the law of the 
case warns bcforehand that character will be an issue in it. But its applica-\ 
tion docs remain the same, in the sense that there can be no anticipation.· 
as to the timc, place, and kind of act that will bc predicated as showing the, 
character; and thus the impossibility of being prepare<1 to disprove fabri- ; 
cated testimony and the unfairness of such a situation (ante, § 194, 1)08t, l 

§ 1849) remain precisely the same. It is this double aspect of the surprise
argument that causes most of the conflict of rulings upon this subject. 
(4) The doctrinc of Confusion of Issues (ante, § 194, post, § 1904) is no longer 
so serious an objection, because, since a specific character is usnally the issue, 
the usc of particular instances of such a character keeps the general trend 
of the investigation within the lines of that issue as marked out by the sub
stantive law of the casc, and does not tend to such diversion of attention as 
would be possible in proving (for example) the character of an accused per
son. (5) Thcre is a greater practical necessity for the use of specific ~1~3tances 
of conduct, in this class of cases. In the preceding topics, where charactcr 
is merely evidential of the act in issue, there will always be a dozen other and 
morc cogent facts evidencing this act, and the restriction of the evidence of 
Charactcr to reputation-evidence cuts off only a trifling portion of the total 
available evidence for the main issue. But where Character itself is the main 
issue (or one of them), the exclusion of the particular instances of conduct 
would leave thc proving party restricted solely to rcputation-evidence as the 
single evidential source available for getting at the main issue (or one of the 
issues) in the case (since Opinion is excluded, post, § l!)SO) ; and the generally 
indecisive and inferior nature of reputation-evidence makes it an unsatisfac
tory source to serve as the exclllsi>:e otie available.. Thus, there is here, as there 
is not in the former topics, a cert.tin necessity for He use of particular acts or 
conduct, i.e. the loss of it would be felt as it would 1I0t be in the other cases. 
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§ 202 CONDUCT, TO EVIDENCE CHARACTER . [CHAP. IX 
, 

It may be seen, then, that (a.part from the doctrine of Unfair Surprise) 
everything points towards the propl'iety of allowing the usc of particular 
instances of conduct to prove character wherever character is by the law of 
the case a· proposition to be proved. This was the orthodox common-law 
view, enunciated in general and unequivocal terms: 

1742, L. C. H.\RDWICKE, in CiaTk v. Periam, 2 Atk. 337 (cross-bill to cancel a bonr! be
cause given' ex turpi causa', to wit, for criminal conversation with a lewd woman, the plain
tiff): "The counsel insist . . . that 'lhe plaintiff is not entitled to examine to anything 
but her character ~n general, because it is impossible for Mrs. C. to be prepared to give an 
answer to the partict";dr facts charged; for though everybody is supposed to be ready, 
to <;upport a general character, yet not a particular fact. . .. As to the reason of the 
thing: In criminal prosecutions it comes in only collaterally and incidentally and is not 
the particular thing to be tried; and when that is the case, they are not supposed to be 
prepared with evidence. But compare this with cases where the character is the particu
lar issue to be tried; suppuse in the case of an indictment for keeping a common bawdy
house. without charging any particular faet; though the charge is general, yl't at the trial 
yau mdY give in evidence particular facts and the particular time of doing them j the same 
rule as to keeping a common gaming-house. This is the practice in all cases where the 
general behavior or quality or circumstance of the mind is in issue; as for instance, in 'non 
compos mentis', it is the experience of every day, that you give particular acts of madness 
in evidence, and not general only, that he is insane; so where you charge that a man is 
addicted to drinking, and liable to be imposed upon, you are not confined in general to his 
being a drunkard. but particular instances ar~ r.llowed to be given. . .. Whcre,"er the 
general life or conversation iq put in issue, it is notice to the person who is charged that sht! 
should be prepared to take off the weight of that e,idence; but where it comes in collater
ally you shall be confined to general evidence. This seems to me to be the distinction, and 
the grounds of it; and if I was of a different opinion, I should overturn the constant course 
of this court and make the greatest confusion." . 

1811, ROANE, J., in Fall v. OlJCrseers, 3 Munf.495, 505: "In all cases in which the general 
character or behavior is put in issue, evidence of particular fads may be admitted; for 
whatever is material to the issue each party must come prepared to prove or to deny." 1 

The doctrine is found constantly repeated in these broad terms, though sel
dom expressly decided except in connection with the particular classes of 
cases ensuing. It represents a general policy and tendency, which connects, 
supports, and explains the various instances in which such evidence is ad
mitted. 

Nevertheless, it cannot be stated in these broad terms as an invariable ruie. 
There are. one or two settled exceptions to it; and there are other disputed 
instances in whicl; some Courts refuse to accept it. This opposing tendency 
has occasionally, in modern times, gone so far that even the general validity 
of the doctrine is repudiated, chiefly on the ground that it involves all the 
serious dangers protected against by the doctrine of Unfair Surprise: 

1893, KNOWLTON, J., in 3liller v. Curtis, 163 Mass. 127, 131, 32 N. E. 1039: "It is a 
general rule, which has been adhered to with great strir.tness in this Commonwealth, that 
when character is in issue, it may be shown only by e\;dence of general reputation, and not 

i 101. I Accord: 1767, Buller. Trials at and "it is impossible "ithout particular fncts 
Nisi Prius, 295; 1835. People I). White, 14 to provo the charge"; no examples men
Wend. 113 (because character is not collateral, tioned). 
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by proof of specific acts. • " The principal reason (or this rule is that LI multiplicity of 
issues would be raised if special acts, covering perhaps a lifctime, could be shown. It might 
be necessary to go into the circumstances attending each a::t before it could be determined 
what its liature was and what effect should be given to it. It \\'ould be impossible for the 
opposing party to come prepared to meet evidence upon matters in regard to which he had 
no notice, and great injustice :night be done by bearing biased and false testimony 'i:o ",hich 
no answer could be maue." 

This passage is assurediy unsound as a statement of the general rule. The 
common law began rather with the doctrine of Lord Hardwicke as the gen
era! rule; and the exceptions, whether universally or only locally recognized 
can hardly be said to justify a statement that the general rule favors exclu
sion rather than admission. The only satisfactory mode of decision is to 
consider by itself each instance where character may be in issue, note the 
application of the various reasons, and solve the problf:m for that instance; 
bearing always in mind these two general tendencies o~ policies operating 
respectively for admission and for exclusion. 

The various instances fall into a natural grouping according as character 
is an issue (1) by the substantive law of the case, i.e. as involved in the cause 

• of action, or (2) by the remedial law, i.e. as affecting the mitigation of damages. 
In the latter group the various instances are apt to have something in com
mon; in the former group the peculiar substantive law of each case is of prime 
consequence. 

§ 203. "Common" Offender (Cheats, Liquor-sellers, Barrators, Gamblers, 
Dnmkards, etc.). The typical case, to which Lord Hardwicke's rule applies, 
and for which it is as good law to-day as it ever was, is that of a charge of 
being a "common" offender of one sort or another, , a common cheat, a 
common gambler, a common drunkard, and the like. The peculiarity of the 
issue is that it involves not so much ihe inward disposition or trait of the 
person charged as his habitual doing of certain outward acts; and thus, while 
the issue is traditionally s2id to invoh'e "character", it really involves rather 
a repetition of conduct as the thing to be proved. Thus, while reputation as 
m this course of conduct may be an admissible sort of evidence (post, § 1(320), 
the most natural and cogent sort will be a series of particular acts of the kind 
charged. The only question would be as to the sufficiency of the number of 
these acts to justify the epithet of " common " or " habitual "; and this w; [1 
not affect the admissibility of an~' particular instance (unless so far as the 
statute specifies a minimum number), but will be a matter for the jur~', under 
instructions of law from the judge. The objection of surprise may sometimes 
be a serious one; but the necessity of the situation must control, and in some 
instances the danger of surprise is obviated by requiring prior notice of the 
alleged instances that will be relied on. 

For this purpose, then, evidence of particular acts is always admissible.1 

§ 203. I England: 1767, Bullet, Nisi Prius, 
296; 1802, McNally, Evidence, 324 (both these 
";!.'l'iters dec!are the general doctrine; in 

barratry, notice of the specific acts charged is 
necessary); 1808, R. 11. Roberts, 1 Camp. 3P9 
(indictment for "conspiracy to carryon the 
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There may also be analogous instanees in which the issue is practically the 
same, though not arising in a criminal charge against the person ail defend
ant.2 Distinguish here the use of particular instances to prove Habit in the 
strict sense, as not involving character (post, § 3i6). 

§ 204. House of Ul-fame. It has already been seen (ante, § is) that, apart 
from statutes constituting th.; repute ef the house as the sole element of the 
crime of professional pandering, the character or use of the hOllse and the char
acter or occupation of the inmates may ;:ome into issue. Two questions hav
ing a bearit~g here are thus prl!senteu. (1) .l\Iay particlllarinstancelJ of pros
titution in the /zOllse be offered, as showing its habitual use or character? 
(2) May particular act$ of prostitution b.1J the inmatp..~ b..: offered, as showing 
their occupation or character as prol':titutes? Both these questions should he 
answered in the affirmative, for the same reason as in the preceding class of 
cases; the considerations affecting thl! qU(,3tion are practically identicaJ.1 . 

business of a commoll cheat"; .. cumulath'e 
insta.lces are necessary to prO\'e the offence "). 

United Siales: 1920, McNutt 11. U. S., Sth 
C. C. A., 267 Fed. 670 (carrying on illegal 
liquor busirlCss without paying tax; .. one or two 
sales of liquor are not suffir.ient "); 1922, 
Lewinsohn t'. U. S., 7th C. C. A., 278 Fed. 421 
(injunction against a liquor nuisanC'e; one sale 
may suffice); 186';, Ing~am v. State, 39 Ala. 
247, 253 (doctrine recognized Cor a common 
barrator, common seller of liquor, etc.); 
1911, Martin v. State, 2 Ala. App. 175, 5G So. 
64 (keeping a gaming tahle for gaming); 
1895, Wright v. Crawfords\'iIIe, 142 Ind. G36, 
642, 42 N. E. 227 (habit of intoxication, T,fOV

able by specific acts); 1834. Com. v. Muore, 
2 Dana Ky. ·102 (common gallJbler); Com. D. 

Hopkins, 2 Dana Ky. 419 (same); 190·1. Stute 
1). Behan, 113 Ln. 701, 37 So. 607 (kecl,ing Ii 
house Cor illegal f:tro-bunking; dealing faro 
in the same place ten or fifteen days before, 
admitted); 1878, World v. State, 50 Md. 49, 
54 (under St. 1864, c. 38, on a charge oC being 
a "common thieC", acts other than of stealing 
are not admissible, nor any ncts done before 
the statutory period) ; .1855, Com. 11. Whitney, 
5 Gray l\IasB. SS (comlllon drunkard; no 
purticular number of instances arc necessary or 
sufficient); 1873, Com. t'. McNamee, 112 Mass. 
285 (in proving the defendant a .. common 
dnmkllrd", the facts of intoxication five to 
seven times within four months, sufficient to 
~ .pport a finding of "habitual drunkenness "). 

Compare the cases cited post, § 367, n. 3 
(priorotJences tc show intent in illegal gaming). 

2 1876, Smith v. State, 55 Ala. 1I (where 
a st.ttute forbade selling liquor to a person oC 
.. known intemperate habits ") ; 1852, Mc
Mahon v. Harrison, 6 N. Y. 443, 447 (incom
petency as administrator hecause oC pro
fes3ionnl habits of gambling; his habits in 
"40vember, 1348, when last heard from, .. pre-

• • 

eumptive evidence" oC similar habits in July, 
1850). . 

§ SCK. I (1) Acts of prostitution to show 
the usc oj the house: WOO, Howard v. People, 
27 Colo. 396, 61 Pac. 595 (keeping a house of 
ill-fame; acts of any time within the statutory 
period, admitted, the offence being a continuing 
one; former convictions for similar offences, 
ar.mitted); 1846, Caldwell v. State, Ii Conn. 
467, 473 (resort by particular prostitutes); 
Wi8, People v. Berger, 28·1 III. 47, 119 K. E. 
975 (keeping a hou~e of ill-fame; conversations 
of inmates, not admissible ; here reeeh·ed. how
ever, on the principle of § 107 I, 7)Osl); 1806, Egan 
v. Gordan, 65 Minn. 505, 6S N. W. 103 (in an 
action to recover rent); 18GO, State v. 
I\1'Grcgor, ·n N. H. 407. 412 (acts oC prostitu
tion); 1920. State v. Morris, 94 N. J. L. 19, 
108 Atl. 76S (keeping 11 disorderly house; 
.. acts of a disorderly character by persons in 
the house, and what was said hy them at the 
time as a part of those acts ", admitted); 
1863, Harwood v. People, 26 N. Y. 190 (re
peated arrests, Ilt the house, of persons before 
convicted u>! prostitutes); 1863, Kenyon I'. 
State, 26 N. Y. 203, 209 (" particular Cacts, 
... such as the harhoring of unchaste per· 
sons"); 1896. Lanpher 11. Clark, 149 N. Y. 
472, 4·1 N'. E. 182; (" such specific acts oC 
immorality and impropriety" on the keeper's 
part" as tend to furnish a reasonable inference 
as to the real character oC the place "); 1903, 
People v. Glennon, 175 N. Y. 4.5, 67 N. E. 125 
(admitted, on a charge of the defendant 
patrolman's rtl'gleet of duty in Cailing to arrest 
the persons keeping such a house); 1846, State 
v. Patterson, 7 Ired. N. C. 70. 

(2) Acts of prostitution to show the occu
pation oj p~r6ons resorting to the house: 
Accord: 1915, State v. Koettgen, 88 N. J. L . 
51, 95 Atl. 747 (keeping a disorderly house; 
"acts and sayings", admitted, "to show the 
character of the people, and hence of the place 
where they gather; .•. thieves and prosti
tutes do not gather at a church "); Contra: 
1861, Com. 11. Gannett, 1 All. Mass. 7; 1908, 
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§ 205. Seduction; Statutory Action or Prosecution. Where by statute 
the seduction of an unmarried woman is made a crime against the State or a 
cause of civil action for the woman, the character of the woman is usually 
treated by the statute as affecting the crime or wrong, and becomes a proposi
tion to be proved (ante, § 79). Under such statutes several questions arise, 
involving the present principle: 

(1) Where the statute applies to women of " chaste character ", does this 
signify the actual inward character or disposition? If so, particular acts of 
unchastit~· are certainly rele\'ant to disprove this actual character. Although 
the objection of Unfair Surprise is here as elsewhere' a serious one, the practi
cal necessity for resorting to this kind of evidence. and its cogenc~' if believed, 
are perhaps greater than in any of these kindred topics. Accordingl:', it is 
generally conceded that such instances may be offered b:' the defendant,l 

(2) 'V11cre the statute applies to women of " good repute for chastity", it 
is clear that by the statutory terms the reputation is the thing in issue; and a 
particular act is obviously irrelevant to shuw reputation. Such acts are 
therefore inadmissible under these statutes.2 

State 11. Baans. 77 N. J. L. 123. 71 Atl. 111 
(conviction of scvcrnl inmates. excluded; 
the opinion is valucless. confusing ob\"iously 
distin~t things. and apparcntly prepared in 
n grent hurry; the only point that c.lUld 
propcrly havc been made. namcly. that of 
§ 1270. post. is not noticcd); l!H5. State v. 
Littman. 88 N. J. L. 3!)2. OG Atl. 66 (kceping a 
disnrderly house; "ronduct and con\'ersation" 
of persons frcquenting it. held admissible only 
bccause such ncts of misconduct were chargf'd 
in thc indiCtment. hut not to evidcncc the 
reputation of the fre'luenters; the Court of 
Errors nnd Appcal~ here corrects the rule 
declarcd by the Supreme Court in State v • 
Littman. 86 N. J. L. 453.92 At!. 580; nothiag 
said about State v. Kocttgen. supra). 

§ 205. 1 Jou'a: 1857. Andre v. State, 5Ia. 
389; 1865. Stnte v. Carron. 18 Ia. 372, 375; 
1871. State v. Shean. 32 In. 88. !)2 ("It will not 
do if she POS!'es,qcs a rcputation for chastity; 
she must be really so "): 18il. State v. Hip:don. 
32 Ia. 252 (same); 1880. West v. Druff. 55 
Ia. 335. 336. 7 N. W. 636 (" conversations. acts, 
and MSociations arc manifestations of charac
ter. and constitute thl' true index of the 
heart"); 1905. State v. Hummer. 128 Ia. 505. 
104 N. W. 722 (naturc of chastity defined); 
1922. State v. Da\;s. Ia. '. 187 N. W. 6!)Z 
(but here also admitting for thc defendant 
the woman's illicit relations with specific other 
men after the alleged seduction. to disprove the 
fact of hcr relinnce on the promise to marry) ; 
Minne80ta: 18GO. State v. Timmens. 4 Minn. 
325. 334 (since there may be rcformation) ; 
Missouri: 1892. State v. Biize. 111 Mo. 
464. 471. 20 S. W. 210; Nebraska: 1!)04. 
Woodruff v. State. 72 Nebr. 815. 101 N. W. 
1114 (" specific acts of lewdncss" arc ad
missible); New York: 1853. Crozier~. Peopl~. 

I Park. Cr. 453 «·ontra. SafTord v. People. 
1 Park. Cr. 478. and Carpenter r. People. 8 
Barb. GOS. on the ground that the statutory 
term "chaste" may still be appropriately 
used of a woman who bas had one act of illicit 
intercourse; but thcse arc now practically 
repudiatcd by the next case); 1863. Kenyon 
v. State. 26 N. Y. 203. 203 ("specific acts of 
Icwdncss". admissihle); Oklahoma: I!)09. 
Marshall!,. Terr .• 2 Okl. Cr. 136. 101 Pac. 139 
("chaste" is "n condition actually existing"); 
1!)1l. Hast I). Tcrr .. 5 Okl. Cr. 162. 114 Pac. 
261: Tennessee: IS73. Love v. Masoner. 6 
Baxt. 2·1. 33; Washinoton: 1010. State v. 
Dackc, 5!) Wash. 23S. to!) Pac. 10:;0 (rnpc undcr 
age); 1911. State v. Workman. G6 Waeh. 292. 
11!) Pac. 751 (statutory rape). 

For thc usc of reputation in rebultal in such 
cases. sec post. § 1620. Of coursc. the women 
may call oilier witnesses to deny such acts in
sinuated on her croSll,examination: 1!)22. 
Polk r. State, Tex. Cr. --. 2:JS S. W. 934. 

21885. State v. Bryan. :34 Kiln. 63. 69. 8 
Pac. 2GO (herause the statute afferts "any 
fcmale of good repute "); W07. Russcll v. 
Statc. 77 Nebr. 51!). 110 N. W. 3S0 (excluded); 
1881. Zabriskie t'. State. 43 N. J. L. 640. 6·16 
(" Ther<' is a distinction betwcen actulIl per
sonal ':irtue nnd • good repute for chastity' liS 

uscd in our statute; ... it docs not neces
sarily follow that thcy arc co-existent "); 1896. 
Foley 11. State. 5!) N. J. L. 1.35 Atl. 105 (" where 
thc legislath'e language is unmistakably clear, 
it is the duty of thc Court to enforce it in that 
sensc"); 1!)07. State t'. Slattery. 74 N. J. L. 
241. 65 At!. 866 (Foley v. Statc followed); 
1876. Bowers V. Statc. 29 Oh. St. 542. 515 (the 
statute applicd to "any female of good repute 
for chllstit\·"; other illicit intercourse ex
cluded; Welch. C. J.: "If sbe hIlS repented of 
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§ 205 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

(3) Where the statute prescribes nothing expressly as to the woman's 
chastity, shall a requirement of actual chastity be implied into the statutor~' 
dements of the crime or the wrong? Having regard to the purpose of the 
statute and to the singular consequences of omitting such a requirement, it 
seems highly proper to make the implication: 3 

ISi6, MARSTOX, J., in People v. Clark, 33 ·Mich. 112, 118: "In most of the States their 
statute makes the seduction of a woman of 'previous chaste character' an indictable offence, 
while there are no such words, nor any of like import, in ours; and the Courts [in thos!' 
States] have held that the words 'previous chaste character' mean that she shall possess 
actual personal virtue, in distinction to a good reputation, and that a siugie act of illicit con
nection may therefore be shown on behalf of the defendant. . ., The object of this stat
ute was not to punish illicit cohabitation; its object was to punish the seducer who by rus 
arts and persuasions prevails over the chastity of an unmarried woman .• " If, however, 
she had already fallen, [there is no seduction.] . " Then the chastity of the female at 
the time of the alleged act is in all cases involved." 

I8S3 r Slum, J., in Polk v. Slale, 40 Ark. 482,486 (n statute punished "carnal knowledge 
of any female by virtue of any feigned or pretended marriage", etc.): "In every prosecu
tion for seduction the character of the seduced female is invol,:ed in the issue; and char
acter means in tlus connection, not her general reputation in the community, but the pos
session of actual personal chastity; . . . the Legislature never intended to send a man to 
the penitentiary for havin,; !;ad illicit connection with n prostitute or a woman of easy .... irtue 
where she had consented, even under a promise of marriage." 

(4) In the first and third cases preceding, does a" chaste character" mean 
merely th ... physical condition of virginity, or does it signify the moral dispo
sition to bl- chaste? If the former, then no~hing short of intercourse would 
be relevant; if the latter, then any lewd behavior would be relevant. The 
latter interpretation is generally accepted: 4 

her past error and by her upright walk acquired Smith v. State. 118 Ala. 117. 2·1 So. 1,5 (inquiry 
an unimpeachable reputation for cilo.s';ity. the is as to actual chastity; in rebuttal. good 
law protects her against the man who over- character since the time of seduction is in
comes her good resolves by a promise of admissible): 1898. Suther v. State. lIS Ala. 
marriage "). 88. 24 So. 43; Arkansas: 188.1. Polk v. State. 

In Missouri the opposite view is now taken: Ark. (quoted aupra); 1903. Walton 1.'. State. 
1883. State v. Brassfield. 81 Mo. 151. 157 7l id. 398. 75 S. W. 1; Hawaii: 1896. Wood
("There is a material difference between our ward v. Republic. 10 Haw. 416 (admitting 
statutes and those statutes under which such particular acts); Iowa: 1913. State v. Me
evidence has been held admissible in other Clure. 159 Ia. 351. 140 N. W. 203; lrIichioan: 
States "); 1885. State v. Patterson. 88 Mo. 1873. People v. Brewer. 27 Mich. 133. 135. 
88. 95. 100 (" Our statute is worded a little semble; 1876. People D. Clark. 33 Mich. 112. 
differently. but in substance and effect is the 118 (holding. nevertheless. that there mn~' be 
same" as the others; in State v. Brassfield a reformation. and thus that "if she has re
"we went too far"; Henry. C. J .• diss .• in u. pented of that act and reformed. shc may again 
good opinion); 1888. State v. Wheeler. 94 Mo. be seduced "); 1879. People 11. Knapp. 42 Mich. 
252. 7 S. W. 103 (preceding case approved). 267.268.3 N. W. 927; 1882. People v. Squires. 

I Alabama: 1883. Wilson v. State. 73 Ala. 49 Mich. 487. 488. 13 N. W. 828 (maintaining 
527. 533 (the statute applied to "any un- that there may be a reformed chastity) I 
married femalc"; held that "the statute is South. Carolina: 1909. State v. Turner. 82 
for the protection of the cha~tity of unmarried S. C. 278. 64 S. E. 424 (seduction: u;;:!er St. 
women. and the existence of the virtue at the 1905. Feb. 22. the State need not provo chll8' 
time of the intercourse is a necessary ingredient titS). 
of the offence"; but here an amendment had 'Accord: 1888. Hussey D. Sta~. 86 Ala. 
expressly so provided); 1888. HUSSllY 11. State. 34. 36. 5 So. 484. 8emble (act,s of indecency); 
86 Ala. 34. 36. 5 So. 484; 1888. Munl1ers II. 1883. Polk 11. State. 40 Ark. 482. 487 (" pnrticu
State. 87 Ala. 94. 97. 6 So. 357; 1896. Bral!ken lar acta of immoralit"'J' or indecorum "); 1857. 
v. State. 111 Ala. 68. 20 So. 636. semble.. 1898. Andre v. State, Ii Ia. 389. 395 (quoted supra) ; 
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1857, WOODWARD, J., in Awlre v. State, 5 Ia. 389, 395: "The statute is for the protec
tion of the pure in mind, for the innocent in heart. ,,·ho may have been led astray .... 
[Obscenity of language, indecency of conduct, and undue familiarity \\;th men] serve to 
indicate the true ch:.racter i they become exponents of it; and a defendant is not punjs!~~d 
for an act \\;th one whose cOD\'ersation and manners may even ha\'e suggested the thought, 
and opened the way to him, as he would be for the same act with one innocent in mind 
and manners." 

(5) In an~' case, acts of unchastity after the seduction have no relevancy.5 
§ 200. Excuse for Breach of Promise of Marriage. The unchaste char

acter of the promisee, whether existing and concealed before the promise or 
supervening after the promise, may be treated as the breach of a condition 
or representation, and therefore as an excuse for refusal to fulfil the pl'Omise 
of marriage. In such a case, the unchaste character lllay be shown by a partic-
1tlar act of intercourse with another or by other lewd behador, for the same 
reaSons as in the preceding topic.l The use of such conduct as affecting the 
mitigation of damages (post, § 213) raises slightly different questions. . 

§ 207. Justification of Defamation of Character. Where a defendant in 
an action for defamation pleads the truth of his charge, and the charge is not 
of [I. specific act of misconduct, but of a general bad character or trait or habit 
or course of dealings, the proper mode of proof for him, is often not an easy 
matter to discern. On the one hand, it is clear that, where he charges a habit 
or occupation or course of dealings, he must be allowed to use specific instances 
of it as cumulatively assisting to substantiate the general charge; and this, 
on the principle of § 202, ante, seems to be conceded generally.l On the other 

1865. State v. Carron. 18 In. 372. 375; 1871, vious intercourse with others than the defend
State v. Shean. 32 In. 88. 90 (" acts of lewdness ant is of COUTse immaterial: 1879. People v. 
and immodesty"); 1871. State v. Higdon. Knapp, 42 Mich. 267. 268, 3 N. W. 927. 
32 Ia. 262, 264 semble. § 206. 1 1801, Foulkes v. SeUwlW, 3 Esp. 

I Contra: 1898. People v. Kehoe. 123 Cal. 236 (the plaintiff's bad character in defence to 
. 22-1, 55 Pac. 911 (seduction; "unchaste an action on a promise of marriage; e\;dence 

character" may be shown only by intercourse, of an act of gross misconduct received); 1796, 
not by mere indecencies). Woodard v. Bellamy, 2 Root Conn. 354 ("par-

51896. Bracken v. State. 111 Ala. 68. 20 So. ticnlar instances of unchastity" admitted); 
6:17; 1883. Polk v. State, 40 Ark. 482. 478; 1873, Sheahan v. Barry. 27 Mich. 217. 221 
1897. People v. Wadc. 118 Cal. 672. 50 Pac. (considered here from the point of view both 
841; 1913. Bray v. U. S .• 39 D. C. App. GOO of excuse and of mitigation); 1895. Stratton 
(seduction; the woman's intercourse with w. Dole. 45 Nebr. 472. 63 N. W. 87 (same). 
ot.hers subsequent to the seduction. excluded § 107. 1 ENGLA:-ID: 1880. R. 11. Labouchere. 
here on the facts); 1898. Keller v. State. 102 14 Cox Cr. 419,428,43 (libel charging that the 
Ga. 506. 31 S. E, 92; 1876, People 11. Clark, prosecutor gained his livelihood in 1878 by 
33 Mich. H2. 117; 1905, Pcople 11. Cordova, card-sharping; evidence admitted of his hav-
9 P. R. 311; 1914. State v. Jones, 80 Wash. ing so gained Ii iiving in 1876 and 1877; to 
5BS. 142 Pac. 35 (criminal seduction; sub- show this habit in given years, evidence of two 
sequent intercourse with another man, ex- instances of card-sharping was received, and 
eluded). it wn.sleft to thc jury to say whether they would 

Othcr intercourse with the defendant himself infer that the prosecutor. as charged, "lived 
may also be admissible as throwing light upon by card-sharping"); 1915. ~fnisel v. Finan
the incidental question. which arises under cia! Times, 3 K. B. 336 (libel. with justifica-
some 8t:1tuteS. wh\!thQr the seduction was upon tion; the :;tatement being that plaintiff WB8 
a promise of marriage (post. §§ 399. 401). of a character and repute to misappropriate 

For particular acts I1S admissible to mitigate funds of the O. T. G. Co., particular acts of 
damagea in the parent's action lor seduction, see a similar kind within 2 or 3 months after 
post, § 210. publil'.ation were held admissible; earlier 

On a charge of adultery. the woman's pre- cases not cited) i 
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§ 207 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

hand, so far as his charge concerned, not merely some outward course of con
duct, but the plaintiff's inu:ard and moral disposition character, in the 
strict sense he is met by a doctrine which tells him (from the point of view 
of the surprise-argument) that this is unfair, that no plaintiff can be prepared 
to meet evidence ranging oyer his wh9le life, and that a simple and just mode 
of adducing the supposed facts is to plead them specifically as supporting the 
truth of the charge.2 The difficulty is to draw the line between the two rules, 
and to determine when the charge involves disposition or trait of character 
and when it involves merel~T a habit or course of dealings. No Court seems 
yet to have furnished a satisfactory solution of this difficulty. 

It is after all chiefly one of pleading, fo!' no one can doubt that, to prove 
a bad trait of character as charged, specific instances of its exhibition are 
relevant, ana a mode of pleading which avoids the objection of unfair sur
prise would obviate the only impropriety of such evidence.3 

UNITED STATES: Ill. 1905, Dowie v. Priddle, 
216 III. 553, i5 N. E. 243, semble (the proof 
under the plea, held here not to meet the de
famatory statements sued for); Ky. 1896, 
Ratcliff v. Courier-Journal, 99 Ky. 416, 36 S. \V. 
177 (libel; to prove a charge that th •. plaintiff 
.. has been in more rows than any other one 
man in this country", evidence was admitted 
0; .. wany instances of quarrels and disturb
ances" in which he had taken part); N. Y. 
1896, Lampher 1). Clark, 149 N. Y. 4i2, 4{ 
N. E. 1.82 (a charge of keeping a diGorderly 
house; "sueh specific acts of immorality and 
impropriety on the part of the plaintiff as t{) 
furnish a reasonable inference as to the 
real character of the pbC'e ", admitted); 
1911, McKane v. Howard, 202 N. Y. 181. 95 
N. E. 642 (particular instances of fornication, 
admissible) . 

Contra: 1907, Colburn r. ~Iarble, 196 Mass. 
376, 82 N. E. 28. 

2 England: 1822, Jones v. Stevens, 11 Price 
235 (charge of being a disreputahle attorney; 
pa,·ticular acts excluded on the ground of 
surprise, the reason being the sume us under 
§ 71, ante, where a quotntion id given; the 
Court went even further, and declined to allow 
a truth-justification of a general charge to be 
supported by general evidence of bad character, 
its policy being to force nIl justifications of 
general slander to plead specific acts of the 
nature charged; these acts if thus pleaded, 
could be uscd to prove the charge true); 1882, 
Scott 11. Sampson, 8 Q. B. D. 491 (libel for 
charging that the plaintiff had obtained £500 
from G. under a threat of puhlishing certain 
facts, and had systematically abused his posi
tion as a dramatic critic and a journalist for 
the purp~se of extorting money; the question 
was asked the plaintiff whether he hnd used 
his position as critic of the Daily Telegraph 
to injure or annoy an actor; Ca,·e. J.: .. Mr. 
Willes supported the question on the ground 
that it was material to the justification, as 

showin,'l; that the plain tiff had abused his 
position :IS critic for other purposes than that 
of extorting money; viz., for the purpose of 
grossly abusing 11 man whom he personnIly 
dbliked. Lord Coleridge held as I think 
rightI~· that the question was not admissible 
as tending to prove justification; the natural 
meaning of the libel being that the witness 
abused his pOdition as a eritic for the purpose 
of extorting money. Mr. Willes now con
tends that it was also admissible as evidence 
tending to show the plaintiff'S general had 
character. 1 am of c.pinion that ..• as 
f)\"idence of particular facts tending to show 
the plaintiff'S disposition, it is therefore in
admissible ") ; Eng. Rules of Supreme Court, 
1883, Order XXXVI, Rule 37 (quoted post, 
§ 209). 

I rcland: 190{, Hewson v. Cleeve, L. R. 
2 Ire. 536, 542 (on a general charge of swindling, 
justified, particulars must be notified; J'Anson 
v. Stuart, cited ante, § 73, and subsequent 
cases and s',atutes, commented on). 

United Statcs: 1899, Swan v. Thompson, 
124 Cal. 193, 56 Pac. 8i8 (charge of being a 
drunkard; specific ncts of drunkenness .. not 
included within the lines marked out by the 
plea of justification ", excluded); 1899, McGee 
v. Baumgartner, 121 Mich. 287, 80 N. W. 21 
(specific I:cts excluded); 1907, Smithy 11. 

Pinch, 148 Mich. 6iO, 112 N. W. 686 (charge 
of being 11 "low woman"; on a plea of truth, 
specific acts excluded); 1906, Pier v. Spcer, i3 
N. J. L. 633, 64 At!. 161 (slanderous charge of 
fornication and bastardy; under a plea of 
justification, an ofTer to prove the plaintiff to 
have had gonorrhrea, not admitted on the 
facts); 1914. State v. Jones, 80 Wash. 588, 
142 Pac. 35 (here aJlowed on cross-examina
tion) . 

3 In the following in8tances there were such 
specific instances plead('d: 1902, Cunningham 
v. Underwood, 53 C. C. A. 99, 116 Fed. 803, 
809 (libel charging the plaintiff with .. im-
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§ 208. Incompetence IJf Employee. In evidencing th~ incompetency of 
an employee, as a fact which if known to the employer may make llim liable 
for injury to a fellow-emplo;yee, there is not always the same necessity for 
evidence of particular acts of incompetence, because in many jurisdictions 
personal opinion of those who know him is received (post, § 1984). More
over, the possible range of the evidence is greater, and emphasizes the argu
ment of Unfair Surprise, as well as that of Undue Prejudice (ante, § 94). Fi
nally, there may he a limitatio:J. from the point of view of Relevancy, since 
an act of mere negligence does not in itself show incompetence, nor does a 
single act of any sort necessarily show a lack of the general trait in question. 
These reasons have led some Courts to forbid this mode of proof: 

1887, DEVENS, J., in Hatt v. Nay, 144 Mass. 186. 10 N. E. 807: "Because a servant may 
have been guilty of negligence on certain specified occasions, it by no means follows . . . 
that he might not ordinarily be a careful and skilful workman and properly employed as 
such. The investigation of other indhoidual acts of alleged carelessness on the foreman's 
p9.l't would nec-essariIy have a tendency to confuse the casc by collateral inquiries. to pro
tract it infinitely if those inquiries were carefully made, and to mislead and distract a Court 
or iurv from the true issue." - . 

There is, however, much to be said for the opposite view. A single act 
may signify little, but two or three of an extreme qualit~· would signiiy every
thing. Fabricated testimony could be exposed, if notice were required and 
time were allowed. Proof by reputation is inconclusive, and needs to be re
enforced. There is a danger of being too cautious in excluding evidence: 

1895, DENMAN, J., in Cunningham v. R. Co., 88 Tex. 534, 31 S. W. 629: "The pleadings 
and evidence, however, raise the issue as to Rownie's competency as a car inspector, which 
involves, first. his skill; and. second, his attentiveness to duty. If he was lacking in either 
of theSl~ qualities, he could not be said to be competent to perform the important duties 
required of him. It is a matter of common knowledge that some persons are by nature 
inattentive or thoughtless. and, as a result thereof, frequently neglect the performance of 
important duties. without an intention so to do. This mental quality can only be evi
denced by the outward acts of th\) person, and. where its existence or nonexistence is in 
issue, evidence of such acts is admissible. If Rownie was an inattentive or thoughtless 
person, such mental quality was a relevant fact upon the issue as to whether he probably 
inspected the cars on the particular morning of the accident. . " Thus it seems that 
frequent failures to perform this duty at different times would be competent e\;dence tend
ing to prove this mental condition, and we see no reason why such omissions subscquent 
to the time of the accident would he less competent than similar omissions prior to the time 
of the accident. 'rhe question here is the e:ostence or nonexistence of a mental condi-

moral", .. dishonest". and .. dishonorable" charged. and I propose to make good my words 
conduct: defendant. allOlYed. on a plea of by showing that you have bccn guilty of 
truth. to prove "specific instances of just such various larcenies mentioned in my answer' "); 
conduct as a defence. the justification having 1906. Earley v. Winn, 129 Wis. 291. 109 N. W. 
been pleaded with sufficient particularity); 633 (slander that plaintilr whipped her mother; 
1868. Talmadge v. :Baker. 22 Wis. 625 (Cole. particular other violent acts to her mother. 
J.: "The plaintiff in effect says. 'You have excluded: but this seemS inconsistent \\'ith 
defamed my chara,zter by charging me gen- Talmadge 11. Baker, SUpra, which is not cited). 
erally with a propensity to steal [the charge For the use of other instances of adultery or 
WIlS, "He is in the habit of picking up things"]'. incest. where such conduct has been charged 
'True,' the defeno:l..1t replies. 'I have 60 by the defendant indefamBtion, see poat, 1400. 
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tion or quality of the servant; inattentiveness or thoughtlessness, rendering him incompe
tent, such ineompeteney l>eing dh'ect evidenee on the main issue in the case. We see no 
reason why specifie act., cannot he given in evidence upon such issue, just as they could upon 
the issue of testamentary or cont.ractual capacity." 

The latter view seems on the whole the better; but the direct rulings are 
comparatively few. l . 

The state of the law is complicated by the frequent failure to distinguish 
two other related questions: (1) Whether. when character is offerable evi
dentially to prove the negligent act of a defendant or a plaintiff or a defendant's 
empioyee, this character may be shown b~' particular negligent acts (ante, 
§ 199); the evidence here is of a narrower scope, but is offerable upon more 
numerous issues, than in the above case; (2) "rhcther particular acts of an 
employee may be used to show knowledge of his incompetency by izi-! ell/ployer 

§ 208. 1 California: 1892. Smith v. Whit
tier, 95 Cal. 279, 292. 30 Pac. 529 ( .. Predou~ 
negligent acts ". admissible); 1893, Holland 
v. Southern P. Co., 100 Cnl. 240. 34 Pac. 666 
(specific ncts of an engincer, held admis5ible 
to show incompetence; but a single act is 
insufficient of itself); Delaware: 1901. Gior
dano v. Brandywine Grnnite Co., Del.. 3 
Pennewill 423. 52 At!. 332 (admissible); 
Illinoi8: 1899, Consolidated Coal Co. v. 
Seniger, 170 III. 370. 53 N. E. 733 (mine
engineer's competency; his prior conduct 
admitted to show his" fitness or unfitness ") ; 
1903. Metropolitan W. S. E. R. Co. v. Fortin. 
203 Ill. 454, 67 N. E. 977 (motorman of an 
elevated railrond; "that he hnd run past 
signals. had jerked the train he was pnlling, 
!lnti had been Inid off and reprimanded" on 
former occasions, admitted); 1905, Staunton 
Coal Co. v. Bub. 218 Ill. 125. 75 N. E. 770 
(injury in a mine by an engineer's negligence 
in hoisting the cage; the engineer's habitual 
hoisting of the cage without signal, admitted 
to show his incompetence); 1906, Joseph 
Taylor Coal Co. v. Dawes, 220 Ill. 145, 77 
N. E. 131 (injury to a mine-workman by the 
lowering of the cag" ~ t a speed exceeding the 
statutory rate; that" the engineer repeatedly 
lowered the cage" at excessive speed, held not 
admissible on the present principle, but 
admissible to show a knowing and wilful 
violation of the statute, on the principle of 
§ 367. post); Maine: 1916, Wing v. Bradstreet 
&: Sons Co .• 115 Me. 394,99 At!. 36 (incompe
tency of a fellow-servant; a prior accident 5 
years before. held insufficient); l'rfaryland: 
1893. Baltimore v. War, 77 Md. 593, 598. 27 
At!. 85 (two or three accidents to the employee's 
elevator-cnge the day before. excluded; no 
authority cited); MU8sachIMleit8: 1885. Keith 
v. N. H. &: N. Co .• 140 Mnss. 175, 179.3 N. E. 
28 (admissible sometimes; here. the acts of a 
car-inspector. to show incompetency); 1887. 
Hatt v. Nay. 144 Mass. 186. 10 N. E. 807 
(specific a!:ts of negligence excluded; sec 

quotation 81t1)ra); 1893, Kennedy v. Spring, 
160 "lass. 203, 205, 35 N. E. 779 (inadmissible; 
following Hatt v. Nay); 189·1. Connors t'. 

IHorton. 160 Mass. 33;-\, 35 N. E. 860 (same); 
1!l1O, Grebenstein I'. Stone & Webster Eng. 
\.U •• Z05 Mass. 431, 91 N. E. 411 ("evidence 
of a specific act of negligence" of a felIow
servant. not admissible): 1911. Leary v. 
Webber Co .• 210 "lI1ss. 68, 96 N. E. 136 (Hatt 
v. Nay followed); Minnesota: 1898. !\Iorrow 
t'. R. Co .. 74 Minn. 480, 77 N. W. 303 (former 
conduct admitted to show incompetency); 
NcwJCT8e?J: 1897, State v. Swett, 61 N. J. 457. 
38 At!. 960 (incompetency t() producD good 
material, set up as defence to an action for 
discharging an employee; good similar work 
by the plaintiff in another factory. admitted, 
citing Baulec t'. R. Co .• N. Y .. post. § 250); 
.",rew York: 1897, Youngs v. R. Co .• 154 N. Y. 
7&1, 77 Hun 612. 49 N. E. 110G (specific acts. 
recch'able to show incompetency); 1898. 
Park D. R. Co., 155 N. Y. 215. 49 N. E. 674 
(same); Pcn7!8ylrania: 1911. Rosenstiel v. 
Pittsburg R. Co., 230 Pa. 273, 79 At!. 556; 
1917. Brown v. Westinghouse E. & M. Co .. 
256 Pa. 403, 100 At!. 970; Tcxa8: 1888. Hous
ton & T. C. R. Co. v. Patton. Tex. • 
9 S. W. 175 (repeated acts of carelessness 
by employee. admitted); 1895, Cunningham 
t'. R. Co., 88 Tex. 534 (sec quotation, 
supra); 1898. Galveston H. &: S. A. R. Co. 
t'. Davis, 92 Tex. 372, 48 S. W. 570 (single 
instances of a conductor's incompetence. ex
cluded); Wa8hinoton: 1902. Green v. Western 
Amer. Co .• 30 Wash. 87. 70 Pac. 310 ("specific 
acts of incompetency of the pit boss". held 
admissible); 1905. Conover v. Neher R. Co .• 
38 Wash. 172. 80 Pac. 281 (two prior acts of an 
engineer. admitted to show incompetente); 
1905, Dossett \). St. Paul &: T. L. Co., 40 Wash. 
276, 82 Pac. 273 (similar): 1914, Johansen v. 
Pioneer Mining Co., 77 Wash. 421. 137 Pac. 
1019 (" numerous acts" of negligence by de
fendant's employee, admitted). 
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(post, § 250). In the iormer ease the evidence is inadmissible in most juris
dictions; in the latter, it i~ adruissible in most jurisdictions; while in the 
present case it is admitted in the majority of courts. 

§ 208 a. Incompetence of Physician or other Professional Person. 'Where 
the unskilfuZ,ze88 of a physician, or other professional person bound to furnish 
a certain quality of skill, is in issue as a part of the substanth'e law, it "'ould 
seem that the foregoing considerations apply, and that specific instances, if 
sufficiently marked, should be receivable. l 

§ 209. Mitigation of Damages: (1) Defamation. It has already been 
seen that, exceptions and conditions apart, the reputed character of a plaintiff 
in an action of defamation is generally admissible in mitigation of damages, as 
im'olving the amount of his harm suffered (allte, §§ 70-73). So long as proof 
of Character is made by reputation only, the true nature of the situation does 
not call for more accurate analysis; because, whether the reputation is itself 
the material fact or is merely evidence of actual character, in either case it is 
receivable. But when particular acts of misconduct arc offered in mitiga
tion of damages, it then becomes necessary to determine whether actual Char
acter, or Reputation (ante, § 52), is the ultimate fact in respect of which the 
harm is suffered; for if it is the latter, then particular acts of misconduct are 
irrelevant; they have no bearing on reputation. 

That Reputation is the ultimate fact seems clear. The harm for which 
compensation is asl:ed is the loss of social relations, as inmlved in the dimin
ished reputation of the plaintiff. The condition of that reputation shows the 
extent of his loss. In this view, particular acts of misconduct, if they have 
not affected his reputation, have no bearing on the issue; and if they have 
affected it, the reputation alone suffices to show this. It might be argued 
that the injury is also regarded as in part the wound to the feelings, the mental 
suffering, and that a person guilty of misconduct could not suffer as deeply 
as an innocent person from a false charge of like misconduct. This argu
ment, howe\'er, has never been advanced. It ignores the fact that the in
jury to feelings which the law of defamation recognizes is not the suffering 
from the mere making of the charge, but is that suffering which is caused by 
other people's conduct towards him in consequence of it; which brings the 
question back again to the point of view of reputation alone. 

After all, then, the fundamental reason for the rejection of particular mis
conduct in mitigation of damages is that these facts of misconduct are wholly 
without bearing on the proposition in issue; that is, they show merely, in 
the neat phrase of Mr. Justice Cave, "not that the plaintiff has not, but that 
he ought not to have, a good reputation"; and no further reason need be 
sought. 

It is important to recognize this; because other reasons, particularly those 
of Unfair Surprise and of Confusion of Issues, have also been advanced for 
the exr"\sion of such evidence, ' reasons which assume tha.t actual char

§ 208a. I Compare the cases cited in the following places: arne, H 67. 87. pod. § 221. 
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acter is in issue and that particular acts, though relevant, are excluded by 
these considerations of Auxiliary Policy. But if these were true and effective 
reasons, they would also operate to exclude similar evidence when offered 
in other cases to mitigate damages where actual character, and not rep uta· 
tion, was really in issue, as in the topics of the ensuing sections, where 
nevertheless evidence of such particu!ar misconduct is concededly proper. 
Thus, if actual character for chastity is not to be proved, in mitigation of 
damages, by particular acts in an action for defamat:on, the same reasons 
should presumably impel the same Court to exclude the same evidence offered 
for the same purpose in an action for seduction; yet the same Court constantly 
excludes in the former action what it admits in the latter. The inevitable 
conclusion, and the true solution of the apparent inconsistency, is that dif
ferent reasons are operating. In the action for defamation, the true and 
controlling reason is the immateriality of particular acts of misconduct. Thus 
a Court which excludes such evidence in that action, while it might or might 
not also exclude it in the other actions, is not inconsistent in admitting it 
in the latter. 

In actions of defamation, then, such evidence is universally regarded as 
improper.1 The following passages illustrate the various reasons that have 
been judicially advanced: 

§ 209. 1 Compare with the following cases UNITED STATES: Conn. 1792. Seymour v. 
the distinct:ons of those cited ante. § 73: Merrills. 1 Root 459 (excluded. "oxcept those 

ENGLAND: 1716. Dennis v. Pawling. Vin. charged by the words". i.e. under a justifica
Abr .• "Evidence". I. b. 16 ("The baron would tion); Dcl.1838. Waples v. Burton. 2 Harringt. 
not nil ow ... any particular credit to be 446 (excludedl; Ill. 1858. Sheahan v. Collins. 
given oi thl' plaintiff. but if the defendant had 20 Ill. :l29 (excluded); Ky. 1880. Campbell v. 
a mind to examine to this. the question must Bannister. 79 Ky. 208 (excluded); Me. 1839. 
be general "); 170l. Smithies v. Harrison. Smith v. Wyman. 16 Me. 14 (charge ... you are 
Vin. Abr., .. E\;dence". I, b. 15. semble (same) ; a whore"; the "utmost latitude of examina-
1767. Buller. Nisi Prius. 9. ~emblc (same); tion ". as to the plaintiff's having lived in a 
1797. Knobell v. Fuller. Peake Add. Cas. 139 house of ill-fame. etc .• admitted); Mass. 1825. 
(slander charging the obtaining money for Bodwell v. Swan. 3 Pick. 376 (excluded. on the 
procuring pardons; general iasul'; to mitigate ground of surprise) ; 1863. Chapman v. Ordway. 
the damages. Lord Kenyon. C. J .. received 5 All. 595 (excluded); 1863. Parkhurst v. 
evidence of facts pointing towards the plaintiff Ketchum. 6 All. 406 (same); 1881. McLaugh
having done such things); 1822. Jones v. lin v. Cowley. 131 Mass. 70. 72 (charge of 
Stevell1. 11 Price 235 (excluded; see quotation murder and adultery; the plaintiff's former 
supra); 1836. Moore v. Oastler. 2 Stark. Ev. plea of guilty to an indictment for cheating. 
641. note e. Lord Denman. C. J .• and Parke. B. excludl'd); 1893. Miller ~. Curtis. 158 Mass. 
(excluded) ; 1859. Bracegirdle 1). Bailey. 127. 131.32 N. E. 1039 (same); Mass. Gen. L. 
1 F. & F. 536. Byles and Willes, JJ. (same) ; 1920. c. 231. § 94 (in defamation. defendant 
1882. Scott v. Sampson. J •. R. 8 Q. B. D. 491 ma}' show "in mitigation of damages and in 
(same; see quotation 8up:'a); Rules of Court. rebuttal of e\;dence of actual malice. acts of 
1883. Order XXXVI. Ru',J 37 (" In actione for the plaintiff which create a reasonable sus
libel or slander. in waich the defendant does picion that the matters I!harged ag.\inst him by 
not by his defence assert the truth of the state- the defendant are true"); Mich. 1877. Proctor 
ment complained of. the defendant shall not 1>. Houghtaling. 37 Mich. 41, 44 (excluded); 
be entitled on the trial to give evidence in 1911. Wells v. Toogood. 165 Mich. 677. 131 
chief. with a view to mitigat.ion of damages. as N. W. 124 (excluded); N. H. 1833, Lamos v. 
to the circumstances under whieh the libel or Snell. 6 N. H. 413 (charge of stealing and being 
slander was published. or as to the character .. thievish" ; that the plaintiff harbored 
of the plaintiff. without the leave of the judge, thieves. excluded); N. J. 1855. Sayre v. Sayre. 
unle88 seven days at least before the trial he 25 N. J. L. 235 (excluded); 1906. Pier v. Speer, 
furnishes particulars to the plaintiff of the ma~ 73 N. J. L. 633, 64 Atl. 161 (excluded); 1910. 
ters as to which he in·i.ends to sive evidence "). Fodor v. Fuchs, 79 N. J. L. 529, 76 Atl. 1081 
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1822, Jonea v. Ste1:e713, 11 Price 235, 265 (charge of being a disreputable and unprofes
sional attorney). RICHARDS, C. B.: "I cannot .. - allow defendants to impeach all the 
transactions of a man's life who may have occasion to seek redrcss in courts of justice and 
throw on him the difficulty of showing an uniform propriety of conduct during all his ex
istence. It would be impossible for any man to come prepared to meet such a charge." 
WOOD, B.: "If, as contended for, you could call witnesses, upon the plea of not guilty, to 
(:ontradict the general introductory words [of the declaration as to the plaintiff's good char
acter], what would be the consequence? We should have counsel getting up and sa~;ng, 
'The plaintiff has alleged', as in the preEent declaration, 'that he is a good, honest, just, 
and faithful subject of the realm. I propose to call twenty v.;tnesses to prove that he is 
an immoral, dissolute man; twenty more to prove that he has committed acts of dishon
esty; twenty more to prove that he is not a faithful subject, by proving that he has been 
guilty of sedition, treasonable practices, and even high treason.' Did anyone ever hear 
such stuff as this? It might do in a farce upon the stage meant to excite laughter, but it 
surely cannot be tolerated in a court of justice." 

1882, CAVE, J., in Scott y. Sampson, L. R. 8 Q. B. D. 491: "As to the third head, or evi
dence of facts and circumstances tending to show the disposition of the plaintiff, both prin
ciple and authority seem equally against its admission. At the most it tends to prO\'e 
not that the plaintiff has not, but that he ought not to have, a good reputation; and to 
admit evidence of this kind is in effect, as was said in Jones v. Stetens, to throw upon the 
plaintiff the difficulty of showing an uniform propriety of conduct during his whole ;;."e. 
It would give rise to interminable issues which would have but a very remote bearing on the 
question in dispute, which is to what extent the reputation which he actually possesses has 
been damaged by the defamatory matter complained of." 

1836, EARLE, J., in Randall v. Holscnbake, 3 Hill S. C. 177: "The defendant may justify 
and prove the plaintiff guilty of the crime imputed to him. If he be afraid to hazard that 
course, he may under the general issue (as from a masked battery), prove, in mitigation 
of damages, facts and circumstances going to show a ground of suspicion and belief. He 
may prove that the plaintiff was generally reported lind suspected to be guilty of the crime 
imputed to him. Anc. he may prove that the plaintiff is a person of general bad char
acter, and although he may not have committed that particular crime, yet he is not en
titled to damages. This, in all conscience, ought ~o satisfy the most voracious appetite 
for defamation. To allow the defendant, in an action for words imputing one crime, and 
under the general issue which simply denies the speaking, to prove that the plaintiff had been 
guilty of any other crime, even of the same nature, would be to deliver the plaintiff bound 
hand and foot to his adversary. It would render nugatory all the forms of practice and 
pleading which ell:perience has found necessary for the investigation of truth and to pro
mote the ends of justice; for thc plaintiff never could know what hidden transactions the 
industrious malice of his adversary might be prepared to drag to light." 

The same rule should apply in maliciou,y prosecution, and in any analogous ac
tion, where reputation pure and simple is admissible in mitigation of damages.:! 

(excluded); N. Y. 1806, Foot v. Tracy. 1 Johns. 511. 515 (excluded, qunlifying Buford v. 
46 (excluded); 1827. Root v. King. 7 Cow. !\I'Luny. 1 Nott & M. 268, 271); 1836. Ran-
635 (same); 1829. King v. Hoot, 4 Wend. 160, dall v. Holsenbake, 3 Hill S. C. 177 (same); 
semble (sume); 1904. Cudlip v. Journal Pub. WiB. 1871, WHaon v. Noonan, 27 Wis. 598, 603, 
Co., 180 N. Y. 85. 72 N. E. 925 (excluded); 610 (excluded); 1890, Muetze r. Tuteur, 77 
N. Car. 1802, Vick v. Whitfield, 2 Hayw. 222 Wis. 236, 243, 46 N. W. 123 (destruction of 
(excluded); Oh. 1831. De'\\it v. Greenfield. 5 credit alleged; the number of the plaintiff's 
Oh. 226 (excluded); 1846, Fisher v. Patterson, creditors. excluded). 
14 Oh. 418, 425 (same); Pa. 1835, Henry v. 2 1920, Banlill v. Byrd, 122 Miss. 288, 84 
Norwood. 4 Watts 347, 349 (excluded on the So. 227 (action for unlawful search of plaintiff's 
glOund of surprise); R. 1. 1896. Folwell v. hotel for intoxicating liquor: reputation of the 
Journal Co., 19 R. I. 551, 37 At!. 6 (excluded) ; house as a .. place of e\"il resort". admitwd in 
S. Car. 1820, Sawyer v. Eifert, 2 Nott & M. mitigation of damages, but not "specific acts 
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Distinguish the use of prim libe~ by the plaintiff upon the defendll.rit. offered 
in mitigation.3 

§ 210. (2) Father's Action for Seduction of Daughter. The fathe.·'s 
claim against the seducer of his daughter is based prim&rily on the loss of 
her services; but he is allowed to includ.e also, in the items of his loss for which 
compensation may be claimed, (a) the impairment of the family honor or 
reputation, and (b) the mental suffering experienced by him in the loss of his 
daughter's chastity. Thus whHtever affects either of these two elements 
is material to the issue, so far as the estimation of damages is concerned. 

From the point of view of (a) the daughter's prior reputation, as involving 
the family reputation, is material (ante, § 75). From the point of view of 
(b) the daughter's prior actual chaste character, as affecting the prior condi
tion of his feelings, is also material (ante, § 75). Now particular acts of un
chastity of the daughter are not relevant to show her reputation, but they 
are relevant to show her actual character.l For the lat.ter purpose, then, 
the only question is whether, from the point of view of the arguments of Un
fair Surprise and Confusion of Issues (ante, § 194), such evidence should be 
exch,Ided. It is generally conceded that these reasons do not stand in the 
way; and this conclusion seems just. Partic'Ular acts of unchastity by the 
daughter are therefore admissible.2 

of evil conduct" therein by third persoYls. 
unless known to and acquiesNd in by the 
defendant; the opini.'n ranges too indis
criminately over the other doctrines about 
specif.;: acts. citing c.o. McQuiggan v. Ladd. 
Vt .• and State v. Roderick. Oh .• allte. § 198. 
whose theory is entirely different; and the 
qualification as to knowledge and acquiescence 
is unfounded in principiI') ; 1891. Wolf v. Perry
man. 82 Tex. 112. 120. 17 S. W. 772 (ex~luded). 

• 1809. Finnerty v. Tipper. 2 Camp. 73 
(deCendant in his journal had charged the plain
tiff vlith crime; plaintiff had proposed as a 
question in his debating tiociety. "Whcther the 
editor oC S. journal or a notorious pickpocket 
were the greater nuisance to society"; and 
had caused boards announcing this to be car
ried through the street. and at the debate had 
argued in favor oC the pickpockct; Mansfield. 
C. J.: .. If a man is in the habit of libelling 
others. he complains with a very bad grace of 
being libelled himself .... But I cannot say 
that he loses his right to maintain an action" ; 
though damages might thereby be mitigated). 

~ 210. 1 1873. LO\'e v. Masoner. 6 Baxt. 
24. 29. 33 (Nicholson. C. J.: .. The injury com
plained of by the plaintill' was the loss oC a 
virtuous daughter and of her compa.nionship 
and example to the other children and the 
wound to the feelinga oC the parent produced 
by this injun'; the rejected proof. however. 
would show that plaintiff was under a delusion 
all to the \-irtue of his daughter. that she had 
already surrendered her chastity beCore she 
yielded to the embrace of the defendant"). 

, ENGLA~"D : 1808. Bamfield v. Massey. 
1 Camp. 460 (having a child by another man) ; 
1814. Dodd v. Norris. 3 Camp. 519 (immodest 
conduct with deCendant); 1823. Bate D. Hill. 
1 C. &: P. 100 (same. and improper company of 
others); 1837. Andrews v. Askey. 8 C. &: P. 7. 
Tindal. C. J.; 1836. Verry v. Watkins. 7 C. &: 
P. 30S. Alderson. B. (particular acts of un
chastity by the daughter with third persons); 
1840. Carpenter D. Wall. 11 A. & E. 803 (that 
the daughter "went about in a light manner" 
speaking of the Cather of her child); 1850. 
Thompson v. Nyc. 16 Q. B. 175. 

UNITED ST.'TES: Ala. 1830. Drish v. Daven
port. 2 Stew. 266. 270. semblc; Dcl. 1851. 
Robinson v. Burton. 5 Harringt. 335. 333 
(improper conduct); Ill. 1874. White v. Murt
land. 71 III. 250. 264 (acts" of immorality or 
indecorum"; but only be Cor the seduction. 
apparenily because the Cather's loss then 
began) ; Ind. 1859. Shattuck v. Myers. 13 Ind. 
50; 1868. Bell v. Rinker. 29 Ind. 269 (contra 
not citing the preceding case); Smith r. 
Yaryan. 69 Ind. 448. 8emble (contra); 1884. 
South Bend v. liardy. 98 Ind. 580. 582 (going 
back to the first case); Pa. 1855. Zitzer v. 
Merkel, 24 Pa. 408. 8ell,ble; 1863. Hoffman 
v. Kemerrtlr. 44 Pa. 452 (contra; either on 
cross-examination or by outside evidence; 
reputation is the only mode of proof); TC71n. 
1858. Rced v. Williams. 5 Sneed 580. 582 
(admissible. by outside testimony); 1858. 
Thompson 11. Clendening. 1 Head 287. 295 
(admitted); 1860. Lea v. Henderson. 1 Cold. 
146. 150 (excluded. because the reputation is 
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That the father's reputation, as affecting his loss of reputati.)n, is equally 
in issue, and that his actuallJharacter, as affecting the extent of his mental· 
suffering, is equally in issue, has alread~' been seen (ante, § 75). To show this 
actual character, particular acts of his own unchastity would seem to be re
ceivable, for the same reasons as above.3 

§ 211. : (3) Husband's or Wife's Action for Cri .... Con. Aliena-
tion of Aftections. In the hU.Yband's action for criminal conversation or for 
alienation of affections, the actual character both of his wife and of himself 
are material to the issue (ante, § 75). For the same reasons therefore as in 
the foregoing topic, her character may be evidenced by particular acts of 
unchaste conduct; 1 and his character may be evidenced in the same way.:! 

In the wife's action for alienation of affections, the same considerations 
would apl'Jy;3 but not in her action for loss of pecuniary support.4 

§ 212. Same: (4) Indecent Assault. In a civil action for aSfllult, where 
the assault is claimed to have been made for indecent purposes, the actual 
chaste character of the woman is material as affecting the extent of the snock 

foundation of the claim. and is ll'lt thereby 1850. Thompson v. ~ye. 16 Q. B. 175. per 
necessarily injured); 18n. Lo'·e v. Masoner. ErIc. Coleridge. and Wightman, JJ. (ad-
6 Ba.'tt. 24, 33 (admissible, repudiating the mitted) ; 1906, Smith v. Hockenberr~', 138 
preceding case). Mich. 129, 101 N. W. 207. 109 N. W. 23 (the 

Of the following rulings the second is of wife's criminal intimacy with other men. be
course the better: 1813, Dodd v. Norris. 3 fore the act in question. but not afterwards. 
Camp. 519 (loss of service by tlCduetion; to admidsible; ruso her intimacy with lewd 
explain away the improper conduct of the women); 1820, Terre v. Summers. 2 Nott &: 
plaintiff's daughter. a witness, with the de- M. S. C. 269, 2iI (both before and after 
fendant, evidence of 1\ prior promise of marriage leaving the husband; here, admitting inter-
by him was rejected. and e"idence (>oly of an I:ourse with other men than the defendant). 
honorable paying of addresses was admitted. Compare the cases cited post, § 390, n. 1 
since otherwise the promise might be taken as (character a.~ motive). 
an element in the recovery; the ruling is anom- 2 1790. Hodges v. Windham. Peake 39 (here 
alous and poor); 1851, Robinson v. Burton, the husband's formerly suffering his wife's 
5 Harringt. Del. 335. 339,cited supra (to explain adultery with others was allowed to be an 
away acts of familiarity with the defendant by excuse for the defendant, a doctrine prob
the daughter in an action for seduction, evi- ably unsound; but the admissibility of such 

• 

dence was admitted that a promise of marriage conduct in mitigation would !lot have been 
had been made). doubted) ; 1801, Wyndham v. Wycombe. 

For pe.rticular acts of intercourse with others 4 Esp. 16 (the husband's open and notorious 
as explaining away the defendant's responsi- infidelity, admitted as a defence, a doctrind 
bility for her pregnancy, see ante, § 133. going even further than the use of such facts 

Compare also the cases upon character as in mitigation); 1802, Bromley v. 'Vallace, id. 
motive (post. § 390). 237 (similar facts allowed in mitigation but 

• 18111, Robinson v. Burton, 5 Harringt. 335, not in excuse); 1811, Fall v. Overseers. 3 
338 (the dissolute character of the father al- Muruf. 495, 505, semble (wife's adultery. ad-
lowed to be shown by "any facts showing him missible. per Roane, J.). 
to be of dissolute habits", or "his general a 1900, Wolf v. Frank, 92 Md. 138.48 Atl. 
habits of association with improper persons", 132 (wife's unchaste conduct before separation. 
or "declarations or conversations"). admit~d to mitigate damages in her action for 

Contra: 1858, Reed v. Williams, 5 Sneed loss of husband's society); 1904, Angell v. 
580, 582 (excluded: venereal disease); 1858, Reynolds. 26 R. I. 160, 58 At!. 625 (wife's 
Thompson v. Clendening, 1 Head 287, 296 action for alienation of affections: the hus
excluded; adultery). band's unchBS~ conduct with other wome~., 

§ 211. 11767, Buller, Nisi Prius, 27 (the admitted). 
wife's misconduct before marriage, ete .• ad- , 1901, Kolb 1). R. Co., 23 R. I. 72. 49 At!. 
missible to show no loss of affection and thus 392 (widow's action for husband's death; 
mitigate damages); 1797. Elsam v. F'\ucett, that plaintiff bore an illegitimate child since 
2 Esp. 563 (subsequent misconduct of a seduced his death. not admittad in mitigation or dam
wife not admiMible in mitigation of damages) ; ages). 
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to her feelings and thus the proper damages to be given (ante, § 75). The 
unchaste character of the woman may be shown by particular acts, for the 
~ame reasons as in the preceding topics.l 

§ 213. : (5) Breach of Promise of Marriage. For the same reasons 
as before, the un!!haste character of the promisee of marriage, which is ad
missible in mitigation of damages (ante, § 75), may be shown by particular 
acts of unchastity.1 Their use as evidencing character when offered to ex
CU3e the breach has been already noticed (ante, § 206). 

4. Conduct independently usable evidentially for Other pm poses than to 
show Character (Design, Intent, etc.) 

§ 215. General Principle. Suppose A to be charged with robbing the till in 
a store of which he is a sale-clerk; and suppose the facts to be offered against 
him (1) of having stolen the key of the till in the precedjng week; (2) of hav
ing ft'.Isified his sa~e-book recently; (3) of having suffered large losses in gam
bling. From the point of view of the foregoing subject, these acts would 
all tend to show that he was of a dishonest and reckless disposition, and there
fore disposed to steal from the till if opportunity offered. But from that 
point of view such acts would be wholly inadmissible, either in proving the 
act charged in opening, 01' in rebutting his evidence of good character (ante, 
§ 194). 

But that is not the only possible point of view. These acts may be relevant 
in other ways to show the commission of the .:!rime, without in any way em
ploying or suggesting their inference as to his character. They may justify 
other inferences which go to show his doing of the act charged. Tnus, the 
purloining of i:he key may found an inference of Design or Plan, a plan 
to use the i~ey in some unlawful wa.y Cor obtaining access to the till; or it 
may show Knowledge, ' knowledge of the whereabouts of the till and of its 
valuable contents. So the falsification oi his sale-book may show a Mo
tive, the desire to prevent his larcenies from being discovered; or it may 
show Design. a general design to obtain money from his employers un
lawfully. So ~he gambling losses may show Motive in another way, the 
need and desire ')f money at any cost, to pay his losses. Whatever tended 
ordinarily to show such Knowledge or Design or Motive would otherwise 

§ 112. 1 Accord: 1882, Mitchell 11. Work, 
Itl R. I. 645 (indecent assault; that" the 
plaintiff had been unchaste in her relations 
with men", admitted, as .. specific ncts ") ; 
1864, Watry 11. Ferber, 18 Wis. 5(){), 503 (same, 
8fmble); 11:'03, Darton 11. Bruley, 119 Wis. 326, 
96 N. W. 815 (acts of lewdness only, not beer
drinking, a<lmissible). 

Contra: 1889, Gore D. Curtis, 81 Me. 403, 
·105, 17 At!. 314 (indecent assault and battery 
nnd solicitation; the plaintiff's prior inter
course with others. inadmissible): 1893. Miller 
D. CurtiB, 158 Mass. 127, 130, 32 N. E. 1039 

(indecent a8Sp.;.alt; whether particular acta 
of lewdness are admissible to show the pla.in
tiff's charactei', as affecting the shock to her 
feelings: 8cmble, inadmissible). 

~ 213. I 1373, Sheahan 11, Barry, 27 Mich. 
211, 221; 1395, Stratton ~. Dole, 45 Nebr. 
472, 63 N. W. 875; 1915, Gerlinger tt. Frank. 
74 Or. 517, 145 Pac. 1069 
to illicit intercourse with other men, allowed). 

Comr,: 1907, Colburn 11. Marble, 196 Mass. 
376, 82 N. E. 28, (including immodest 
conduct). 



§§ 190-218) INTENT, KNOWLEDGE, ETC. § 215 

have been admissible; and these acts are merely instances, from a variety of 
evidence, of classes of facts which would be evidential for their respecti've 
purposes. 

Now this double or multiple possibility of use is an extremely common 
feature of Evidence. The well established principle of Multiple Admissi
bility, applied in numerous ways, declares that the inadmissibility of an evi
dential fact for one purpose does not prevent its admissibility for any other 
purpose otherwise proper (ante, § 13). In other words, if one door of entrance 
is closed to it, this does not preven4; its entrance by other doors which may 
still remain open. Any other result would be unpractical and unreasonable 
in the highest degree. It would be as singular as a prohibition to a lame man 
to become a bookkeeper or a physician because he was incapable of becom
ing a circus-rider. 

This eligibility of evidence for one purpose, despite its ineligibility for an
other, is illustrated throughout the whole law of Evidence. Reputation may 
be used, if it is a fact in issue, although it might not be admissible as hearsay 
to prove the fact reputed (ante, § 78). The unchaste acts of a complainant 
in rape may be admitted to disclose her unchaste character as evidence of 
consent (ante, § 200), although the same acts coul<! not be received to impeach 
her veracity as a witness (post, § 987). Acts of an employee may be received 
to show the employer's knowledge of his incompetency (post, § 250), although 
they might not be admissible to show the employee's negligent character 
(ante, § 199). The misconduct of a defendant testifying for himself may be 
asked about to impeach his character as a witness (post, § 890), although they 
would not be received to show his character as an accused (ante, § 194). The 
uncommunicated threats or the character of a deceased person may be re
ceived to show him the aggressor in an :.ffray (ante, § 110), although they 
would be inadmissible to show the defendant's belief in an impending attack 
(post, § 247). A testator's remarks about his relatives would be received to 
show the nOimal state of his affections, although they might be inadmissible 
to show directly the fact of duress (post, § 1734). In scores of these instances 
the principle is illustratcd and established. Our law of Evidence, as a work
able system, would be impossible without it. 

So far, then, as this general principle is concerned, the fact that a de
fendant's acts of misconduct would be inadmissible as showing his bad char
acter does not in the slightest stand in the W&y of· receiving the same acts 
in evidence if they are evidential for other purposes. 

§ 216. of Conduct if it is otherwise Is 
there, then, any reason why, for this particular class of facts, an exception 
should be made to the general canon of multiple admissibility, and facts rele
vant for some other purpose be rejected because they .... ould be inadmissible 
if offered to show a bad character? 

In the great majority of instances in which such an exception has been 
sought to be established, the facts of conduct thus objected to ale crimes; 
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for obviously such conduct presents the cleal'est case in which the 
evidence is obnoxious to the character-rule, and the case in which the 
fact, if offered to show character, would most tellingly violate the spirit 
and the reasons of that. rule. The question thus in effect becomes: Is 
the criminality of conduct a reason for excluding that conduct (when 
offered against an accused person) if' it would be otherwise relevant and 
admissible? 

Now the possibility of the abuse or misapplication of such evidence is no 
sufficient reason for making such un exception. This possibility exists equally 
for all the other ca~cs above-mentioned; and it is always open to the op
ponent, here as there, to have the jury fully instructed in the limited purpose 
and use of the evidence. Such an instruction, it is alwa~'s understood, is a. 
safeguard against abuse or misunderstanding. If it be said that here, in the 
case of an accused person, where past crimes are offered, there is greater dan
ger of such abuse and greater risks of harm in case of abuse, there are two an
swers. One is dogmatic, that there is no difference in the rules of evidence 
for criminals and for ch'il cases (ante, § 4). The other is practical, that an ex
ception such as is here suggested would handicap the State in its prosecution 
of the man of cumulative criminal daring. The greater the criminal brought 
to bar, the more closely the traces of his crimes were im'olved in other misdeeds, 
the more stupendous his scheme of crime culminating in the act charged, so 
much the more safe and invulnerable would he ha\'e rendered himself, if the 
law w.ere made thereby to lose this evidential material. By every spot of 
blood with which he taints the steps of his criminal progress, he succeeds in 
increasing the safety of his new crimes. This is an ample reason, if no other 
were even conceivable, for refusing to make an exception, already antagonis
tic to principle and obnoxious to practical procedure. "Ko man," in the 
neat phrase of Mr. Justice Br;;;wer, " can by multiplying crimes diminish the 
volume of testimony against him." 

It may be additionally noted that the chief reason for the character-rule, 
namely, the doctrine of Unfair Surprise (allte, § H)4; post, § 1849) does not, 
after all, apply here; for it is plain that this class of facts docs not range ovcr 
the whole scope of the defendant's life (as character-evidence of particular 
misconduct would), but bears only on the immediate antecedents and con
comitants in time of the act charged, plan, knowledge. motive, intent, and 
the like; and there is thus ample warning beforehand of this scope of the 
• • mqUIry. 

This much attention to the suggested exception is called for, because the 
effort to secure it and the inclination to ask for it seems to be so persistent 
and so common at the Bar; and not because its validity has ever been recog
nized or implied. On the contrary, no fallacy has been more frequently or 
more distinctly struck at by denial, by argument, by eA-pJanatioD, on the part 
of the Courts. It has been rebuffed, rebuked, repudiated, discredited, de
nounced, so often that it ought by this time to have been abandoned for-
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ever.1 That it does still crop up again from time to time is apparently due 
in part to the inherent difficulty of distinguishing between conduct as shoW'
ing character and conduct as showing other things; but also to the failure to 
appreciate that the rejection of past misconduct by the character-rule is 
never due simply to the incidental circumstance that it is misconduct, but to 
the fact that it is offered to show character and that herein consists its im
propriety. If there is any other material or evidential proposition, for which 
it is relevant, and if it is offered for that purpose, it is receivable, and its qual
it~· as misconduct or crime does not stand in the way. The persistency of 
this fallacy, and its lack of foundation in law make it worth while to exhibit 
fully, from the utterances of the judges, their constant repudiation of the 
notion that the criminality of conduct offered for some relevant purpose is ... . ." any oOJectlOn to Its receptlOn:-

§ 216. I 1878. Lord Coleridge. C. J.. in 12. 87 Pac. 1016; 1920. People r. Nakis. 18! 
Blake v. Ass. Soc .• 14 Cox Cr. 254 ("In any but Cal. 105. 193 Pal'. 92 (mur(lc~~; stealing of the 
an English court. and to anyone but an English pistol by defendant 011 a prior occasion. ad
lawyer. the controversy whether this e\'id~nce mitted); Florida: 1898, Roberson v. State, 
is admissible or not, would seem. I imagine, 40 Fla. 509, 24 So. 4701; Illinois: 1889. Farris 
supremely ridiculouF; because it is admitted ". People. 129 III. 521, 529. 21 N. E. 821; 1893. 
that it is most cogent and material to the Painter 1:. People, 147 Ill. 463, 35 N. E. G4; 
plaintiff's claim"). IS97. Williams v. Pllople, 166 Ill. 132.46 N. E. 

2 Accord: ENOLAND: 1804. R. v. Whyley. 2 749; 1899, Schintz v. People. 178 Ill. 32f 
Leach 4th cd. 985, 9S6; 1825, Burrough. J., 52 N. E. 903; 1902, Henry r. People, 198 III. 
in R. v. Moore. 2 C. & P. 235; 1836, R. v. IG2, 65 N. E. 120; 1903. Glo\'er r. People. 
Rooney, 7 C. & P. 517; 1843. Maule, J., in R. 20·l Ill. 170. 6S N. E. 464; Iowa: 1S99, State 
v. Tissington. 1 Cox Cr. 12; 1846, Maule. J., v. Wrand, lOS h. 73, 7S N. W. 7S8; Kansas: 
ia R. v. Dosset, 2 C. & K. 306. 2 Cox Cr. 243; 187·1, State t·. Folwell. 14 Kan. 105. 100; 1878. 
1848. Eric. J .• in R. v. Bleasdale, 2 Cr. & K. State v. Adams. 20 Kan. 311. :UO; 1!l01. ~tute 
765; 1849, Pollock, C. B .. in R. 17. Geering. v. Franklin. 69 Kan. 79S, 77 Pac. 588; Ken-
1~ L. J. l'.L C. 215; 1861, R. v. Weeks, Leigh lucky: 1905, Wcl~h v. Com .. - Ky. ,108 
& C. 18.21. hy five judges; 1864, Willes. J.. S. W. 863 (motive); Maine: 18S1. State v. 
in R. v. Reardon, 4 F. & F. 79; IS78. Blake v. Witham, 72 l'.le. 531. 53·1; Jlassachuut18: 
Assur. Co .• L. R. 4 C. P. D. 94. 102. 1869. Thayer t'. Thayer. 101 Mass. 114; 1870, 

UNITED STATES: Federal: 1f>93. Moore v. Com. v. Choate, 105 Mass. 458; 1877, Com. v. 
U. S., 150 U. S. 57, tH. B Sup. 26; 1000, Seott, 123 !\lass. 235; ISiS. Com. 17. Bradford, 
Wolfson 17. U. S., 41 C. C. A. 422. 101 Fed. 430; 1Z6 Mass. 17. 45; 11;S2. Com. v. Jackson. 132 
1906. Thompson v. U. ~' • B4 Fed. H. 18, C. C. r.lass. 45; 1854, Com. 17. Corkin. 136 Mass. 
A.; Arkansas: 1S84. Melton 17. SLate. 43 4Z9; 18S6, Com. v. Blood. 141 !\lass. 570. 
Ark. 367. 371; 1889, Billings v. State. 52 Ark. 575. 6 N. E. 7G9; 18SS, Com. v. Schaffner, 
303.309, 12 S. W. 57-1 (disposing of the appar- H6 Mass. 515, 16 N. E. 230; 1902, Higlister 
ently contrary notion. in Endaily v. State, 39 v. French. ISO Masd. 299, 02 N. E. 264; },Hch-
Ark. 280); Cali/amiD.: 1865, People v. Frank, Wall: 1878. People to. Marble, 3S Mich. 117. 
28 Cal. 507, 515 (the fact that an indictment is 1Z3; 18SZ, People 11. Hensler, 48 Mich. 49. 
pending on the other charge ill immaterial); 5Z. 11 N. W. 801; 1S9G, People r. Macard. 
1885. People r. Cunningham, 66 Cal. 668, lO!) Mich. 623, 67 N. W. 968; Missouri: 
670, 4 Pac. 1144. 6 Pac. 700, 846; 1887. People 18GB, State r. Harrold, 38 Mo. 497; 1879. 
1'. Rogers. 71 Cal. 565, 567, 12 Pac. 679; 180·1, State v. Nugent, 71 Mo. 136, 141; Nerada: 
People v. Lane, 101 Cal. 513, 517, 36 Puc. 1905, g~-l\tJ.! 1'. Roherts, 28 Nev. 350, S2 Pac. 
16; 1894. People v. Tomiinson, 102 Cal. 19, 1U0 (stolen coins. identifying the defendants 
24, 36 Pac. 506; 1896, People v. Craig, 11i charged with murder); New Hampshire: 1872. 
Cal. 460, 468. 44 Pac. 1S6; 1896, People v. Darling v. Westmorland, 52 N. H. 401, 406 
Sanders, 114 Cal. 216. 46 Pac. 153: 1S97. (quoted post); 189S, State v. Davis. 69 N. H. 
People v. Ebanks, 117 Cal. 652, 49 Pac. 1019; 350, 41 At!. Z67; New Jersey: 1838. State v. 
People v. Wilson, 117 Cal. 68S, 49 Pac. 1054; Robinson, 16 N. J. L. 508; 1905, State v. 
iS97. People v. Winthrop, 118 Ca!. 85. 50 Pac. Hummer, 72 N. J. L. 328, 62 At!. 388; New 
390; 1S99, People v. Pcttc, 123 Cal. 373, 55 Merico: 1900, Terr. v. !\IcGinnis, 10 N. M. 269. 
Pal!. 993; 1905. People v. Cook, 148 Cal. 334. 61 Pac. 208; New York: 1858. People D. 

83 Pac. 43; 1900. People v. Soeder. 150 Cal. Stout. 4 Park. Cr. 71. 114, 128, 138; 1874. 
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1860, WILLIAMS, J., in R. v. Richard8on, 2 F. & F. 346: "There is no principle of law 
which prevents that being put in evidence which might otherwise be so, merely because 
it discloses other indictable offenses. . .. Evidence which is admissible for such a pur
pose is not the less so because it tends to prove the commission of other felonies by the 
prisoner." 

1865, WILLES, J., in R. v. Rowton, Leigh & C. 520, 541: "There are cases in which it is 
allowable to go into the prisoner's anteceden'ts, as for the purpose of showing that he has 
had opportunities of committing the offence, or that in a particular instance his act could 
not have been accidental. But thcse cases only establish the principle that a relevant 
fact which incidentally casts a slur upon the prisoner is not thereby rendered inadmis
sible when it is part of the direct evidence in the case." 

1829, BROCKENl1ROUGH, J., in Walker's Case, 1 Leigh 576: "It is proper that the chain of 
evidence should be unbroken. If one or more links of that chain consist of circumstances 
which tend to prove that the prisoner has been guilty of other crimes than that charged, 
. • • there is no reason why the criminality of such intimate and connected circumstances 
should exclude them, more than other facts apparently innocent. Thus, if a man be in
dicted for murder, and there bE' proof that the instrument of death was a pistol, proof 
that that instrument belonged to another man, that it was taken from his house on the 
night preceding the murder, that the prisoner was there on that night, and that the pistol 
was seen in his possession on the day of the murder just before the fatal act was committed, 
is undoubtedly admissible, although it has the tendency to prove the prisoner guilty of 
a larceny. Such circumstances constitute a part of the transaction; and whether thl'Y 
are perfectly innocent in themselves, or involve guilt, makc3 no difference as to their bear
ing on the main question which they are adduced to prove. But if the circumstances 
have no intimate connection with the main fact, if they constitute no link in the chain of 
evidence; then, snpposing them innocent, their admission, to be sure, may do no harm, 
yet they ought to be excluded, because they are irrelevant; but if tbey denote other guilt, 
they m'e not only irrelevant, but they do injury, because they have a tendency to preju
dice the mi'ds of the jury, and for this additional reason they ought to be excluded." 

1858, JOHNSON, J., in People \'. Wood, 3 Park. Cr. 681: "The proper inquiry, when the 
circumstance is offered, is, Docs it fairly tend to raise an inference in fa\'or of the exist
ence of the fact proposed to be proved? If it does, it js admissibli! whether such fact or 
circumstance be innocent or criminal in its nature. It does not lie with the prisoner to 
object that the fact proposed as a circumstance is so heinous in its.nature and so preju
dicial to his character that it shall not be used against him, if it bears upon the fact in 
issue. The atrocity of thf: act cannot be used as a shield under su('h circumstances, or 
as a bar to its legitimate use by the prosecution. If it could, many criminal~ might escape 
just and merited punishment solely by means of their hardened and depraved natures. 

1874, KING~I.\N, C. J., in State v. Folwell, 14 Kan. 109: "It would be a singular rule of' 
law that a person accused of a grave crime could compel the exelusion of important and 
relevant testimony merely by committing two felonies at the same time or so nearly con
nected that the one could not be proven without also proving the other." 

Weed v. People. 56 N. Y. 628: 1874. Coleman 
~. People, 58 N. Y. 556. 560; 1!!80. Pierson tI. 

People. 79 N. Y. 436: 1895, People v. Shea. 
147 N. Y. 78, 41 N. E. 508: 1896. People v. 
McLaughlin, 150 N. Y. 3S6. 44 N. E. IOli": 
1897. People v. Peckens. 153 N. Y. 576, 47 
N. E. 883: NOTth Dakota: 1896. State v. 
Kent,/; N. D. M6. 67 N. W. 1052: Oregon: 
1881. State v. Wintzingerode. 9 Or. 153, 158: 
1905, State v. Rea, 46 Or. 620. 81 Pac. 822 
(larceny of a horse: another larceny involving 
an 'dmis'lioD by the defendant, received): 

Pen718ylvania: 1863. Com. tI. Ferrigan, 44 Pa. 
38ii: 1878, Turner v. Com .• 86 Pa. 70: South 
Carolina: 1839, State v. Ford, 3 Strobh. 517. 
524: VemlOnt: 1876. State v. Bridgman, 49 
Vt. 212: Virginia: 1829. Walker's Case. 
1 Leigh 576: 1847, Burr v. Com .. 4 Gratt. 
534: 1867. Adams v. Lawson, 17 Gratt. 259, 
semble. 

For the use of other crimes as stated in a de
fendant's confession of the crime charged, Bee 
also post, § 2100. 
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1876, CUSmNG, C. J., in State v. Lapage, 57 N. H. 288: "I think we may assume, in 
the outset, that it is not the quality of an action, as good or bad, as unlawful or lawful, 
as criminal or otherwise, which is to detcrmine its relevancy. I take it to be generally 
true, that any act of the prisoner may be put in evidence against him, provided it has any 
logical and legal tcndency to prove any matter which is in issue between him and the State, 
not\\;thstanding it might have an indirect bearing, which in strictness it ought not to have, 
upon some other matter in issue." _ 

1878, BREWER, J., in State v. Adam.." 20 Kan. 319: "Whatever testimony tends 
to show the defendant guilty of the crime charged is competent, though it also tends to 
show him guilty of another and distinct offence. A party cannot by multiplying crimes 
diminish the volume of competent testimony against him." 

1888, C. ALLEN, J., in Com. v. Robinson, 146 Mass. 571, 16 N. E. 452: "While it is 
well settled in this Commonwealth that on the trial of an indictment the government can
not be allowed to prove other independent crimes for the purpose of showing that the 
defendant is \\;I.:ked enough to commit the crime on trial, this rule does not extend so far 
as to exclude evidence of acts or crimes which are shown to have bee,n committed as part 
of the same common purpose or in pursuance of it. . •. In sueh a case it makes no dif-, 
ference whether the preliminary acts are criminal or not; otherwise, the greater the crim
inal, the greater his immunity. Such preliminary acts are competent because they are 
relevant to the issue on trial; and the fact that they are criminal does not render them 
irrelevant. Suppose, for further example, one is charged with breaking a bank, and there 
is evidence that he had made preliminary examinations from a neighboring room; that 
his occupation of such room Was accomplished by a criminal breaking and entering would 
not render the evidence incompetent." 

1893, BEA.'LTY, C. J., in People v. Walters, 98 Cal. 138, 141,32 Pac. 864, and People v. 
Tucker, 104 Cal. 440, 442, 38 Pac. 195: "It is true that in trying a person charged with 
one offence it is ordinarily inadmissible to offer proof of another and distinct offence; but 
this is only because the proof oj a distinct offence has ordinarily no tendency to estab
lish the offence charged. But whenever the case is such that proof of one ('.rime tends to 
prove any fact material in the trial of another, such proof is admissible; and the fact that 
it may tend to prejudice the defendant in the minds of the jurors is no ground for its ex
clusion. • • • When such evidence is offered, the same considerations arise as upon the 
offer of other testimony:' Is the evidence relevant and competent? Does it tend to prove 
. any fact material to the issues 1" 

Occasionally this principle is spoken of as though it involved an exception 
to some otherwise general rule.3 The truth is, however, that it is itself an 
illustration of the general principle, to which the Character-rule is the excep
tion. That general principle (ame, § 10) is that all facts affording any reason
able inference as to the act charged are relevant and admissible, including 
facts showing design, motive, knowledge, or the like, where these matt~rs 
are in issue or relevant. To this general principle there is the important 
exception (anre, § 194), that conduct tending and offered to show bad moral 
character as evidence is inadmissible. Thus, so long as we avoid the realm 
of this exception and do not seek to attack the defendant's character, we are 
within the scope and sanction of the great general principle. We are in no 
sense saved by a mere exception; and we are further reenforced by the fun-

'ThuB, in People I). Cunningham, 66 Cal. introduced respecting any other crimell than 
671, 4 Pac. 1144. 6 Pac. 700, 846. supra, it is that charged", except 118 far as it "tends to 
said that" a.s a general rule no evidence clln be prove the crime alleged." 

461 



§ 216 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

damental canon (ante, § 13) that admissibility for one purpose is not affected 
by inadmissibility for another: 

1842, STORY. J., in Wood v. U. S., 16 Pet. 360: "They constitute exceptions to the 
general rule excluding evidence not directly comprehended within the issue j or rather, 
perhaps, it may ,,;th more certainty be sai.d, the exception is necessarily embodied in the 
very substance of the rule j for whatever does legally conduce to establish the points in 
issue is necessarily embraced in it, and therefore a proper subject of proof, whether it be 
direct or only presumptive." 

1872, DOE, J., in Darling v. Westmoreland, 52 N. H. 401,412: "It is sometimes erro
neously supposed that such evidence is excluded because it is 'collateral.' The true reason 
seems to be the exception (establiohed by ancient English, and adopted without due COD
sideration by modern American authorities) which excludes evidence of a prisoner's char. 
acter and disposition for the commission of such a crime as that alleged in the indictment 
on which he is being tried, and the fact that although the Courts who introduced the ex
ception might trust themselves to weigh evidence of other crimes, solely on the question 
of physical strength or other question on which it migJIt be competent, they would not 
trust juries. It is evident that the exccption, not being sufficiently emphasized as an ex
ception and a very peculiar one, has produced much confusion, by to counte
nance the idea that the law has an antipathy against experimental knowledge in gencral." 

1921, PARKER, J., in State v. BlMselt, 26 N. M. 476, 194 Pac. 867 (admitting evidence of 
a second abortion performed, to show intent): "Thesc various statements of the so-called 
exceptions to the general rule are but statements that any evidence which tends to show 
the guilt of the person on trial is admissible, regardless of the fact that it may show the 
guilt of the defendant of another crime. If it is necessary or proper to show motive, in
tent, absence of mistake or accident, a common scheme or plan, the identity of the per
son charged, it is necessary or proper to show the same because :t tends to show the guilt 
of the accused. In such cases other acts or crim~s may be ShOWl. if they are relevant, 
regardless of their criminal character." 

On the other hand, where the facts offered consist of past misconduct, 
whether criminal or not, and being offered to show design, motive, intent. 
knowledge. or the like. are determined not to be relevant for any such pur
pose, itfolbws, as of course, that they are also obnoxious to the character-rule 
and must be excluded. If they had been innocent (as Mr. Justice Brocken
brough points out above), " yet they ought to be excluded, being irrelevant "j 
but where they involve past misconduct, " they are not only irrelevant, but 
they do injury", because they prejudice the accused by invoking his char
acter, "and for this additional reason they ought to be excluded." 

They are admitted, then, whenever they are relevant otherwise than to 
characterj and if they are not so relevant. they are excluded for the double 
reason of irrelevancy for the one purpose and impolicy for the other. Thus 
the only legitimate bearing of the Character-rule is to impel to a greater 
caution in determining their relevancy in a given instancej if we are 
too liberal or loose, in not exacting an adequate degree of Relevancy or proba
tive value for the allowable purposes, we admit evidence whose dominant 
bearing is a dangerous and forbidden one. But while greater care and cau
tion is thus called Cor in applying to this class of evidence the tests of relevancy 
for design, motive, and the like, those tests themselves rema.in the same in 
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scope, and, when once satisfied, avail to admit the evidence. Whatever 
avenues of relevancy Design, Motive, Knowledge, Identity, and so on
were open to this class of facts before, are open to them still. 'We are merely 
to scrutinize more carefully their right to enter these avenues, because of the 
harm that may be done by erroneous or over-loose interpretation ~ 

1854, SCOTI', J., in Austin v. State, 14 Ark. 559: "It is certainly true as a general rule, 
both in civil and criminal cases, that the evidence must be confined to the point in issue; 
and in criminal cases there is perhaps a greater necessity, if possible, than in civil pro
ceedings to enforce the rule. But in neither class of cases docs this rule exclude all evi
dence that does not bear directly upon the issue; on the contrary, all evidence is admissible 
which tends to prove it, and no facts are forbidden to be shown except such as are incapable 
of affording any reasonable presumption or inference in elucidation of the matters involved 
in the issue." 

1861, 1863, BIGELOW, C. J., in Com. v. Shepard, 1 All. 581, and Com. v. Jeffries, i All. 
567: "It is a dangerous species of evidence, not only because it requires a defendant to 
meet and explain other acts than those charged against him and for whieh he is on trial. 
but also because it may lead the jury to violate the great prinriple thnt a party is not to 
be convicted of one crime by proof that he is Iruilty of another. For this reason, it is es
sential to the rights of the accused that, when sllch e\'idence is admitted, it should be care
fully limited and guarded by instructions to the jury, so that its operation and effect may 
be confined to the singlc legitimate purposc for which it is competent. . .. If it be asked 
.. nat limit is to be placed on the range of such an inquiry, the answer is obvious: It can
cp' " extended to facts or circumstances which do not naturally or necessarily bear 
i t: d .• , is. ,ue to be established, precisely as evidence of all collateral facts and circumstances 
T .,:~;t l, •• ~nfined to the proof of those which have a legitimate and direct connection with 
,. " , ~ ,~,:::ipal transaction." 

~ 217. Summary of other of Relevancy. What are these other 
avenues of Relevanc~· by which such conduct may enter evidentially? They 
are limited only by the matters which, in the words of :Mr. J. Bigelow, " nat
urallyor necessarily bear on the issue to be established." These modes will 
be found throughout the whole scope of the system of relevancy, and the util
ity of such evidence may appear at any point. Nevertheless, the commonest 
instances of its use occur in the ensuing topics, because the matters there 
to be proved are those for which conduct most commonly serves as 
evidence. These matters may here be briefly enumerated, illustrating 
hew under each head an act of misconduct may be, among other kinds of 
f<iets, relevant: 

Capacity (physical strength or the like): on a charge of placing a large 
stone on a railroad track, the previous felonious placing of a rail on the track 
shows the defendant's strength-capacity for the act; 

H.:.:-it or Gmiom: to show a habit af omitting a signal at a raiIroad-crossing, 
previous instances of its omission are relevant; 

Design or Plan: to show a. plan to rob a safe, the stealing of the key would 
be relevant; or to show a plan to murder a whole family and obtain their 
insurance-money, the killings of other insured members of the family would 
be admissible; 
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Knowledge or Belief: to show knowledge of the counterfeit quality of a 
bank-bill, a former unsuccessful attempt to pass a similar one is relevant; 

Intent: to show intentional falsification of accounts, former incorrect en
tries of a similar sort tend to negative mistake; 

Motive: to show a probable desire in a husband to get rid of his wife, an 
adulterous relation with another woman is relevant; 

Identity: to assist in identifying a -murderer, the commission of another 
murder by the defendant is relevant, if it appears that the same person com
mitted both. 

In all these instances, and in others less frequent, the misconduct of 
a defendant maj' become relevant otherwise than as showing Charll.cter. In 
the follo\':ing chapters t.he bearing of the present principle isamply illustrated. 

§ 218. Res Gestm and Acts a. part of the Issue; Inseparable Crimes. There 
is, however, an additional class of cases in which the misconduct of a de
fendant may be received, irrespective of any bearing on character, and yet 
not as evidential of one of the above matters (gesign, motive, or the like), 
or as relevant to any particular subsidiary proposition. That class includes 
other criminal acts which are an ill,,~eparable part oj the 1vhole deed. Suppose 
that A is charged with stealing the tools of X; the evidence shows that a 
box of carpenter's tools was taken, and that in it were the tools of Yand Z 
as well as of X; here we are incidentally proving the commission of two ad
ditional crimes. because they are necessarily interwoven with the stealing 
charged, and together form one deed. The other two crimes are not of
fered as affecting A's character, nor do they affect his character; because 
all were done, if at all, as parts of a whole, and if we believe, or disbelieve 
his doing of one part, we believe or disbelieve his doing of all. The two other 
crimes do not affect his character in the way forbidden by the reasons of the 
character-rule (ante, § 194) i.e. by way of undue prejudice, in that we might 
condemn him now, though innocent of the act charged, because we are preju
diced by his former crimes: nor by way of unfair surprise. in that he cannot 
be prepared to defend himself against evidence of former misconduct of which 
he had no notice. While thus, on the one hand, these concomitant crimes 
are not obnoxious to the reasons of the character-rule, so also they are neces
sarily gone into in proving the entire deed of which the act charged forms a 
part. There is therefore not only a necessity for proving them, but no ob
jection against proving them.l 

,118. I ENGLAND: 1831, R. ll. Salisbury, 
5 C. &; P. 155 (stealing bank-notes from a 
letter; the stealing of others from another 
letter. and replacing them by the ones in iSlllle, 
admitted as a part of the transaction); 1862, 
R. v. Cobden, 2 F. &; F. 833 (burglary; evi
dence of three other burg\:J.rics by the defend
ants on the same night was admitted, p:lrtly 
because "so intermixed that it is impossible 
to separate them", partly to explain the dis
po~al of the property taken). 

UNITED STATES: Alabama: 1906, Ham
mond ll. State. 147 Ala. 79.41 So. 761 (ahooting 
the decessed's brother immediately after 
shooting the deceased; admitted); Cali/o, Ilia: 
1899. People ll. Piggott. 126 Cal. 509. 59 Pac. 
31 (general principle stated); 1906. People Il. 
McClure. 148 Cal. 418, 83 Pac. 437' (killing 
another person in the same affray; admitted); 
11l08, People Il. Manassa, 153 Cal. 10, 94 Pac. 
92 (shooting of H. and C. as .. a part of the 
same transaction "); 1910. People ll. Crowley, 
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§§ 190-218] INSEPARABLE CRIMES § 218 

It is sometimes said that such acts are provable as a part of the' res gestre.' 
But this phrase is unsatisfactory, first, because it is obscure and indefinite, 
and needs further definition and translation before either its reason or its 
scope can be understood; and, secondly, because its very looseness and ob. 
scurity lend too many opportunities for its abuse. It is not too much to say 
that it is nowadays most frequently used merely as a cover for loose ideas and 
ignorance of principles. It is occasionally used to admit acts whose real 
function is to show Intent or Motive or Design. But the result is only to 

13 Cal. App. 322. 109 Pac. 493 (another murder 
at the same time); Plorida: 1898. Roberson 
11. State. 40 Fla. 509. 24 So. 4i4 (finding stolen 
goods under 1\ warrant to search for other 
stolen goods; nature of the warrant. excluded. 
because of the intimation of other crimes; 
unsound); Hawaii: 1898. Republic v. Tsun
ikichi. 11 Haw. 341. 344 (killing of a child at 
the same time with that oi a woman. ad
mitted); 1899. Republic v. Yamane. 12 Haw. 
189. 217 (assault on another ller80n at the 
same time. admitted); IUiltoi8: 1914. People 
v. Harrison. 261 Ill. 517. 104 ~. E. 259 (kid
napping a girl; the physicians' description of 
the physical condition of the girl after her re
turn. mentioning a swollen face. fingerprints 
on the neck. and a rape. excluded so far as 
describing the rape appearances; absurd; 
why not also exclude the swollen face and the 
finger-prints?); 1916. People v. Murphy. 2i6 
111. 304. 114 N. E. 609 (killing of another per
son. admitted because inseparable from the 
killing charged); Indiana: 1885. Turner v. 
State. 102 Ind. 425.1 N. E. 869 (the possession 
of another stolen book. admitted. as contradict
ing the defendant's account of how he C)llme into 
possession of the lot of books among which was 
the one charged); Kentucky: 1909. Bennett 
v. Com .. 133 Ky. 452. 118 S. W. 332 (defacing 
branded railroad ties); 1913. May v. Com .• 
153 Ky. 141. 154 S. W. 1074 (murder; killing 
of another person at the same moment. ad
mitted); LouMian.a: 1852. Terrell v. Allen. 
7 La. An. 47. 48 (inveigling and stealing a 
slave; the capture of the slave in the defend
ant's quarters. admitted. though involving 
the crime of harboring; Preston. J.: "The 
same evidence that tends to prove one crime 
often tIlnds to prove another; the firing a 
gun may tend to prove an attempt to kill. 
or manslaughter. by an actual killing; so the 
felonious t.a.king of goods may be offered to 
prove a burglary as well as larceny"); 1857. 
State ~. Munco. 12 La. An. 625 (charge of 
firing a gun with intent to kill; tile fact of the 
other person being wounded. and a distinct 
crime shown. held admissible as a part of the 
proof of the offence charged); 1882. State ~. 
Vines. 34 La. An. 1079. 1083 (another killing 
at the same time. by a member of the same 
party lying in wait. admitted): 1904. State v. 
Robinson. ll2 La. 939. 36 So. 811 (shooting 
a second person. a moment later; admitted); 

Massachusetts: 1849. Com. r. M·Pike. 3 Cush. 
181. h;-1 (manslaughter; to Hhow the assault 
which ensued ill the death. a conviction ior it 
was reeeh'cd. with other e\'idence. but this 
was not to be used to show "his disposition to 
engage in such assaults"); 1888. Com. 11. 

Schaffner. 146 Mass. 515. 16 N. E. 280 (on a 
charge of coloring milk. evidence of the milk 
being also of bad quality. held not inadmissible 
because it concerned a separate offence not 
nece~sarily im'olvcd); Missouri: IS!l6. State 
11. Perry. 13G :'110. 126. 37 S. W. 00-1 (that other 
Jlel"Sons were killed within a few moments 
of the same time. admitted); 1 !lOG. State V. 

Vaughan. 200 Mo. 1. 98 S. W. 2 (murder of a 
prison-guard in escaping; the killing of two 
other guards at the same time. admitted); 
lUontana: 1904. State 11. Howard. 30 Mont. 
SIS. 7i Pac. 50 (robbery of a mail clerk; the 
robbery of the baggage-car. etc .• at. the same 
timc. admitted); ]I! cw Mexico: 1906. Terr. 
r. Livingston. 13 N. M. 318. 84 Pac. 1021 
(horse and mule stolen at the same time); 
1905. Terr. v. Caldwell. 14 ~. M. 535. 98 Pac. 
167 (other calves stolen at the same time); 
New York: 1905. People v. Rogers. 192 N. Y. 
331.85 N. E. 13.5 (assault upon three persons); 
1910. People v. Hill. 198 N. Y. 64. 91 N. E. 272 
(murder; two burglaries. admitted. to ex
plain the finding of three revolvers); Okla
homa: 1912. Starr r. State. 7 Oklo Cr. 574. 
124 Pac. 1109 (other cattle stolen at the same 
time); Oreoon: 1897. State 11. Porter. 32 Or. 
135. 49 Pac. 964 (three persons k.il1ed within 
a few moments; the circumstances and con
ditions of all three deaths admissible); 1899. 
State v. Wong Gee. 35 0 •. 276. 57 Pac. 914 
(another assault by defendant at the same 
time. admitted); 1899. State V. Hanna. 35 Or. 
195. 57 Pac. 629 (stealing of third person's 
horses at same time. admitted); Penn.~lvllnia: 
1898. Com. v. Roddy. 184 Po.. 274. 39 AtJ. 211 
(murder; traces of the escaping murderer. 
involving the stealing of another person's 
prope: ,y, received); 1919. Com. 11. Coles, 
2651'a.362, 108 AtJ. 826 (murder of policeman; 
another homicide just before. admitted all 
insepambly connected); &u!h CaTolina: 
1907. State v. Kenny. 77 S. C. 236. 57 S. E. 
853 (murder and larceny at the same time); 
Utah: 1896. State ~. Hayes. 14 Utah 118. 46 
Pac. 752 (three men killed under the same cir
cumstances; the deaths of two admitted on a 
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§ 218 CONDUCT, TO EVIDENCE CHARACTER [CHAP. IX 

make rulings on evidence arbitrary and chaotic, when we ignore the correct 
purposes of admission and substitute an indefinite and meaningless phrase 
of this sort. The term ' res gestre ' should be once for all abandoned as use
less and vicious. Let it be said that such acts are receivable as "necessary 
parts of the proof of an entire deed", or "inseparable elements of the deed", 
or " concomitant parts of the criminal act ", or anything else that carries its 
own reasoning and definition with it; but let legal discussion sedulously avoid 
this much-abused and wholly unmanageable Latin phrase.2 

charge of killing the third); WlUlhin!1con: 
1895, State ~. Cracmer, 12 Wash. 217, 40 Pac. 
945 (where an infant child was killl'd at the 
same time as the mother, all the circumsulllces 
were receh'oo); l!Hl, Stute v. McDowell, 
61 Wush. 398, 1\2 Pac. 521 (indecent assault) ; 
1914, State v. Conroy. 82 Wash. ·117, 144 Pac. 
538 (robbery of two persons at the same time). 

For other instances involving the slealinu 
of chattels fronl thc sume lot, see anlc, § 152 
(possession of stolen chattels) and posl, § 414 
(identity of chattels). 

For other instances involving contempora
neous homicides. sec post. § 363 (other acts to 
show intent). 

Throughout the various classcs of crimes 
dealt with in §§ 309-367, P08t, will be found 
further instanccs. 

For other instances of proof of an insepa
rable crime, see post, § 414 (evidence ofidentity). 

For the use of an flCCU<lcd's c01l/c8sioll of 
other crimes, see 110SI, § 2100. 

~ Its abUSe in other senses is denIt with 
post. U 1757, 1767. 

• 

• 
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§§ 219-242] BOOK I, PART I, TITLE I 1219 
--.. 

SUB-TITLE II (continued): EVIDE:\,CE TO PROVE A HU~LI\.J.~ 

QUALITY OR CONDITION 

TOPICS II, III, IV, V: EVIDENCE TO PROVE PHYSICAL OR lVIENTAL 
CAPACITY, DESIGN, OR INTENT 

CHAPTER X. 

TOPIC II : EVIDENCE TO PROVE PH YS
ICAL CONDITION OR CAPACITY 

§ 219. General Principle. 
§ 220. Power or Strength, fro:n In

stances of Conduct exhlbitin~ it. 
§ 221. Skill or Means, from Instances 

of its Exercise. 
§ 222. Age, from Appearance; Voice, 

from Utterance; Sight, from things seen. 
§ 223. Health or Disease, from Appear

a.nce, Occupation, or Heredity. 
§ 224. Pecuniary Capacity, from Bor

rowing or Non-Payment. 
§ 225. Prior or Subsequent Condition. 

TOPIC III: EVIDENCE TO PROVE 
MENTAL CAPACITY 

§ 227. Modes of evidencing Mental 
Capacity circumstantially. 

§ 228. (1) Inssnity, in general, aLI evi-
denced by Conduct. 

§ 229. Same: Testamentary Capacity. 
§ 230. Same: Undue Influence. 
§ 231. (2) Insanity, as evidenced by 

Predisposing Circumstances. 

§ 2.'32. Same: Hereditary Insanity. 
§ 233. (3) Prior and Subsequent In

sanity. 
§ 234. Other Principles affecting Proof 

of Insanity, discriminated. 
§ 235. Intoxication. 

TOPIC IV: EVIDENCE TO PROVE 
OR PLAJ.~ 

§ 237. General Principle. 
§ 238. Sundry Instances (Tools, Ma

terials/ Licenses, Preparations, ·Jc·lrneys, 
Expenments, Inquiries, Prophecies, and the 
like). 

§ 239. Explanations of Incriminating 
Facts. 

§ 240. Similar Offences or Other Acts to 
show a Plan or System. 

§ 241. Prior and Subsequent Design. 

. TOPIC V: EVIDENCE TO 
PROVE INTENT 

§ 242. General Prineiple. 

Topic II: EVIDENCE TO PROVE PHYSICAL CONDITION OR C.U>ACITY 

(STRENG'fn, SKILL, HEALTH, ETC.) 

§ 219. General Principle. It has been already noted (ante, § 190) that 
physical Capacity or Condition, like most other human attributes, may be 
evidenced in three ways: (1) by conduct or other manifestations indicating 
their inward source; (2) by external facts pointing forward to the existence 
of the quality or condition; (3) by the prior or subsequent existence of the 
quality or condition, pointing fonyard or backward to its existence at the 
time in question. The considerations which affect the validity of the various 
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§ 219 CIRCUMSTANTIAL EVIDENCE OF CAPACITY [CHAP. X 

inferences are simple, depending chiefly on ordinary experience and com
mon sense, and cause little difficulty.l The doctrine just examined (ante, 
§ 216), that the criminality of conduct which is in itself relevant is noobjec
tion to its reception, is frequently illustrated; and the necessity for applying 
it and for distinguishing the character-rule (ante, § 194) has given the occasion 
for most of the rulings. The policies Qf Unfair Surprise, Undue Prejudice, 
and Confusion of Issues (ante, §§ 194, 202) are here cr''!asionally applicable. 
But they have ordinarily no real force. The trial Court's discretion is best 
trusted to determine their validity in the light of the circumstancesc! each 
ca,se. 

§ 220. Power or from Instances of Conduct ezhibiting it. 'Where 
a person's physical power or strength is a proposition to be proved, instances 
of the person's conduct and acts, manifesting the existence in him of such 
power or strength, are the natural and proper evidence of it. In limiting 
the use of this evidence, the trial Court's discretion should control a prin-
ciple fully established in New Hampshire.1 \ 

§ 221. Skill or Means, from Instances of its Exercise. The pf)ssession of 
instruments adapted to do an act in question is evidence of capacity or ability 
to do it.1 The skill to do the act may be evidenced by previolls or subse-

§ 219. 1 From the point of view of logic 
and psychology as applicable to argument 
before the jury (not the rules of Admissibil
ity), see the materials collected in the present 
author's "Principles of Judicial Proof. as 
given by I.ogic. Psychology, and General 
Experience. and illustrated in Judicial Trials" 
(1913). 73-81. 

§ 1 Iowa: 1905. State P. Donovan, 
128 Ia. 44. 102 N. W. 791 (seduction under 
hypnotism; defendant's power evidenced by 
other instances); Massachusetts: lSa8. Ellis 
II. Short. 21 Pick. 142 (falee arrest; to prove 
the plaintiff'S strength and power of violent 
resistance when drunk. the fact of his having 
on a fOI mer occasion when drunk thrown stories 
and resisted allest with violence was excluded; 
uullOuud); New Hampshire: 1858. State v. 
Wentworth. 37 N. H. 196. 211 (indictment for 
placing an obstruction. viz. two stones of con
siderable size. on a railroad track; the fact of 
the placing of iron rails on tho track. near by. 
about the same time. by the defendant, was 
admitted as showing that the defendant "had 
the strength and ability to place them there ") ; 
1863, State II. Knapp. 45 N. H. 148, 149. 154 
(rape; to show the defendant's" caP:Jcity of 
overcoming such resistance as the prosecutrix 
might have offered", evidence was received 
that he had once" taken a be.rrel of Bour up in 
his hands before him and carried it several 
rods", had "carried a barl el of sugar some ten 
rods on his shoulder", etc.); 1879. Hilliard 
II. Beattie. 59 N. H. 462. 465 (the rate of pulse 
of other healthy men subjected to the same 
conditioDB as the plaintiff was held properly 

excluded in the trial Court'fl discretion); 
New York: 1895. People v. Corey. 148 N. Y. 
476. ·12 N. E. 1066 (the condition of the de
fendant. chargcd with murdcr, the act of 
stabbing being conceded. and his affection by 
syphilis. was held unnecessarily and improperly 
admitted to sbow his capacity to commit the 
assault. on the principle that it merely preju
diced the jury. and that "illegal evidence 
which has a tendency to excite the passions, 
arouse tho prejudice, awaken the sympathies. 
or warp or influence the judgment of the jurors, 
in any degree. cannot be CQnsidered as hann
less "); W a.shinglon: IS!l7. State v. Cushing, 
17 Wash. 544, 50 Pac. 512 (strength-tests. 
excluded. except on cross examination to test 
accuracy). 

For the relevancy of physical capacity, 
when properly evidenced. to show the doing or 
not-doing of an act, see ante, §§ 84,85. 

Compare also the instances cited post, § 460 
(measures of skilfulness. etc.), some of which 
illustrate equally the present principle. 

§ 221. I 1921. Carter 0. State, 26 Ga. App. 
253. 105 S. E. 652 (selling whisky; that "stills 
were around the defendant's house", ad
mitted); 1876. Com. 11. Brown, 121 Mass. 71 
(abortion; the possession of a "speculum 
ehair" and other instruments, admitted, a8 
showing that the defendant had "the means 
and opportunity to commit the offence 
eharged "). 

For other ruling, see arne. n 87. 88. and 
post, § 238; 50me of the rulings arc difficul t to 
place. as thf' evidential fact haa often more than 
one aspect .. 
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§§ 219-242) STRENGTH, SKILL, ETC. § 221 

quent conduct exhibiting it.2 Skill or competence may also to rome extent 
be inferred from ordinary appearance and conduct.3 

That a physician's competence or skill may be evidenced by marked in
stances of the presence or absence of it seems clear from the present point 
of view; but a confusion of moral character w:th technical skill has occasion
ally led to the judicial treatment of such evidence under the character-rule5. 
(ante, §§ 208, 67, 87),4 

t 1885, Belt 11, Lawes, Eng., described in 
Montague Williams' Reminiscences, II, 222 
(libel, for charging that the plaintiff, a sculptor, 
did not make the works of art put forth by him 
as his own, but merel.v employed others and 
took their productions; the plain tiff was 
ordered by the judge to execute a second bust of 
a person of whom there was" Iready in existence 
a bust claimed by the plaintiff to be his work; 
this the plaintiff did in a room adjoining th~ 
Court, under conditions arranged to prevent 
fraud; and the resulting bust "went a long 
way to determine the result of the trial", 
which was a verdict for £5000); 1885, Costelo 
1>. Crowell, 139 Mass. 588, 2 N. E. 698 (defence 
of forgery to a promissory note; evidence re
jected of thE' plaintiff's having shown a person 
how to imitate notes by tracing; the character
rule was invoked as exclUding evidence of 
"capacity and means" where directed to the 
act itl issue and not the intent of the doer; 
the ruling is unsound). 

Compare the analogous ~a&::s cited ante, 
§ 87, post, §§ 238, 309, 460, 461. 

31885, Keith 1>. N. H. &: N. Co., 140 Mass. 
175, 180, 3 N. E. 28 ("the appearance lind 
conduct [upon the stand) of a railroad car
inspector", admissible" to aid the jury in de
termining whether he was a person of suitable 
Qualifications and of eufficient intelligence to 
be entrusted with so responsible a duty"; 
the .. principle applies where the inquiry . . . 
relates to intelligence and understanding liS 
well as to physical cap:.city"; 1890. Peaslee 1). 

R. Co., 152 MaliS. ISS, 158, 25 N. E. il (sanc
tioning the preceding. where there is other 
evidence of incompetency); 1897, Olsen v. An
<!!":!ws, 168 Mass. 261, 47 N. E. 90 (see t.he cita
chin ante, § 199; here nervous conduct. et<:., 
was admitted to show unfit physical condition 
of an employee). 

• The rulings are therefore by no means con
sistent: ETl{Jland: 1807, R. 1). Williamson, 
3 C. & P. 635 (a midwife indicted for ehildbcd
death caused by negligence; fourteen women 
were called, and six examined. who had been 
delivered by the accused; Ellenborough, L. 
C. J.: .. From the evidence of the witnesses on 
his behalf it appears that he had delivered 
many women at different times, Bnd from this 
he must have had some degree ofskill "); 1831, 
R. 1>. Long, Old Bailey, before Bayley, B., 
Pelham's Chronicles of Crime, cd. 1891. II, 
217, 227 (trial of 0. quack physician, for man
slaUghter by improper treatment; the accused 

called one ~,fr. A., who testified that .. he r.ad 
several times been under the care of the pris
oner; he had an asthma, and subsequently a 
determination of blood to the head. The 
Attorney-General here interfered. and sub
mitted that the course of the present examinl'
tion ought to be confined to the general char
acter of the prisoner; in which the Court. after 
hearing arguments from !\Ir. Alley and Mr. 
Phillips, acquiesced. Mr. Phillips endea~'ored 
to shake this decision, contending that ~s the 
indictment raised the question whether Mr. 
Long was grossly ignorant, or had been grossly 
careless, it was impossible to estabiish his 
innocence otherwise than by showing, as he 
verily believed they could, that he was both 
learned and skilful, and most attentive and 
humane in bis practice vf the healing art. 
Mr. Baron Bayley: . We cannot go into specific 
cases; we must confine ourselves to general 
evidence.' Mr. Phillips resumed bis argu
ment at length; but the Attorney-General 
in reply said -that if his learned friends found 
themselves at liberty to go into all the success-
ful cases of the prisoner, he should go into his 
several failures in practice. The Court having 
repeated its fOimer decision. the examination 
of Mr. A. was resumed. and he stated that the 
prisoner had attended him for several disorders, 
and he had the fullest reason to be satisfied with 
his skill. care. and attention. Mrs. A.. the 
wife of Gen. A., Miss R., her sister, Mrs. P., 
Mrs. M., Mrs. Me., and a vast number of other 
ladies and gentlemen were then examined, and 
e\'er~' one bore testimony in the strongest man
ner to the skill. assiduity, and humanity of the 
prisoner, and to the extraordinary success 
which had uniformly attended his practice"; 
notice thllt what was excluded was only the 
details of particular cases, the general success 
of the accused's treatments being received); 
1848, R. v. Whitehead. :J C. & K. 202, Maule. 
J. (particular instances in:1I1mi",ible; though 
the doctrine seems to have 1 , .. 'll \;olated in this 
very case); Canada.: 18G9. Key v. Thomson, 
1 Ham. N. Br. 295. 301 (malpractice; de
fendant's successful similar treatment of other 
cases, admitted to show the incorrectness of the 
plaintiff's witnesses' testimony as to the unskil
fulness of his treatment); United Statu: 
1898. Lacy~. Kossuth Co., lOG In. 16.75 N, W. 
689 (incompetency of physician, under statute; 
particular acts excluded); 1905, Shockley to. 
Tucker. 127 la. 456, 103 N. W. 360 (negligent 
use of X-ray instrument by a physician; other 
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§ 222 CIRCUMSTANTIAL EVIDENCE OF CAPACITY {CHAP. X 

§ 222. Age, from Appearance; Voice, from Utterances; Sight, from thinga 
seen. Experience teaches us that corporal appearances are approyjmately 
an index of the age of their bearer, particularly for the marked extremes of 
old age and youth. In every case such evidence should be accepted and 
weighed for what it may be in each case worth. In particular, the outward 
physical appearance of an alleged miIl:or may be considered in judging of his 
age; 1 a contrary rule would be pedantically over-c~.utious.2 

The quality of a voice may be evidenced by instances of utterance. But 
here the questions that have arisen concern rather the requirement of the 
oath (post, § 1824), the opinion rule (post, § 19i7), the possibility of accu
rate knowledge founded on hearing only (post, § 6(0), and the relevancy of 
identifying circumstances (post, § 413). 

The capacity of sight may be indicated b.\' instances of its exercise; but 
this can best be considered in dealing with the modes of evidencing distance 
and other external facts (post, § 457). " 

inatances of injury caused by the defendant peraons inferring from appearance; appro\;ng 
with such instruments. excluded; no aut.hority the above text); N. Y. C. P. A. 1920, § 334. 
cited); 1882. Drcsbrnck v. State. 38 Oh. St. & Cons. L.1909. Penal § 817 (appearance to be 
365 (sec citation antc. § 199). e\;dence to the Court on dispute as to child's 

Compare also the citations ante. §§ 67. 87. age); 1913, People v. Kaminsky. 208 N. Y. 
and post. § 457. 389. 102 N. E. 515 (juvenile offender under 16; 

§ 222. 1 Canada: Dam. St. 1900, c. 46. age may be determined by inspection of the 
R. S. 1906, c. 146. Crim. C. § 984 (in proving accused in court); 1851. State v. Auold 13 
the age of a young person. on ccrtain charges. Ired. N. C. 18·1. 192 (inspection of a defendant 
the judge or jury" may infer the age from the to judge whether he was under fourteen): 
appearance of the boy. girl. child. or young 1893, Jones.v. State, 32 Tex. Cr. 108,22 S. W. 
person "); Sask.: R. S. 1920 .• c. 192. § 128 149 (seiling liquor to a minor; the buyer's 
(children's court; the judge may presume from appearance, admissible); 1903, Earl 1). State. 
appearance that the child is under a specified 44 Tex. Cr. 467. 72 S. W. 175; Utav Compo L. 
age); 1917. § 1845 (ofTensesagainstchildren underspe-

United State8: Black 1). Pate, 130 Ala. 514. cific age; child's appearance under that age, to 
30 So. 434 (age of a voter); 1899. Jones v. raise a presumption); 18S8, Hermann 1>. State, 
State. 106 Ga. 365, 34 S. E. 174 (rape of girl 73 W:s. 248. 250, 41 N. W. 171 (knowing entice-
of fifteen years; appearance of the girl. al- ment of minor femnle; her appearance before 
lowed to be considered in detennining ca;llIcity jury allowed to be considercd. her age being 
to consent); 1896, Republic ll. Parsons, 10 otherwise shown, as indicI'.ting whether the 
Haw. 601. 606 (sexual intercourse under age) ; defendant must have known her to be 11 minor). 
1904. Wistrand 11. People. 213 Ill. 72. 72 N. E. Compare the doctrine as to exhibiting the 
748 (testimony to appearance may be evidence person to the jury. post, § 1160. 
of age): 1909. People ll. Davidson. 240 Ill. 2 This is apparently the rule in Indiana; 
191. 88 N. E. 565 (keeping a minor in a house some of tho rulings intimate an even more un-
of ill-fame; a person who has !!ecn the woman justifiable doctrine. namely. that the appcar-
may testify to her apparent age); Kan. G. S. ance of the person cannot be considered even in 
1915. § 6386 (offenses concerning dependent determining whether the liquor-seller acted in 
children. ofspecified age; "if the child appears good faith in treating thil person as an adult: 
to the Court to be under that age". this 1876, Ihingert>. State. 53 Ind. 251, 253 (appear-
raises a presumption); 1898, Com. 1). Hollis, ancc before the jury, rejected; but testimony 
170 Mass. 433, 49 N. E. 632 (girl SIlid to be to appearance held competent. the issue being 
under sixteen: jUry allowed to consider ap- the defendant's good faith in selling liquor to 
pcarance); 1902. People 1). Elco. 113 Mich. an alleged minor); 1878. Robinius 1). State. 63 
519. 91 N. W. 755; (criminnl intercourse with Ind. 235, 237 (selling liquor to a minor; ap-
a girl under sixteen); 1889 Elsner. 1). Supreme pearance rejected); 1878, Swigart 11. State, 64 
Lodge. 98 Mo. 645, 11 S. W. 991; 1900, State Ind. 598 (sBme): 1885. Bird 1). State. 104 Ind. 
v. Thomson. 155 Mo. 300, 55 S. W. 1013; 1915. 385,389, 3 N. E. 827 (snme); 1887, Louisville. 
State 1>. Koettgen, 88 N. J. L. 51. 95 At!. 747 N. A. & C. R. Co. 11. Wood, 113 Ind. 544, 550. 
(keeping a disorderly house: age of persons 14 N. E. 572. 16 N. E. 197 (snme. but treated as 
there resorting, allowed to be testified to by exceptional). 
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§§ 219-242] AGE, HEALTH, ETC. § 223 
• ..... 

§ 223. Health or Disease, from OccupatioD, or Heredity. Cor-
poral appearances and conduct as indications of the inward health or lack of 
it are relevant. 1 The questions which arise in connection with such evidence 
are due to other considerations than relevancy; these may involve the pro
priety of inspection of an injured body by the jury (post, § 1158), or the com
petency of lay witnesses to testify to health or disease, by interpreting cor
poral appearances (post, § 568), or the application of the opinion rule to testi
mony about appearances of health or disease (post, §§ 1974, 1975), or the 
application of the hearsay rule, or its exceptions, to the person's statements of 
pain or injury (post, §§ 1718, 1790). 

Physical capacity may also be evidenced by the hereditary existence of a 
certain quality;2 and the same test of admissibility would here be applied 
as for insanity (post, § 232). Capacity may also sometimes be ev:denced 
, a priori' (on the principle noted ante, § 190) by circumstances likely to re
sult in a physical injury or degeneration, as when" expectation of life", 
in insurance cases, is affected by the hazardous circum8tances of one's occu
pation.3 

§ 224. Pecnniary Capacity, from Borrowing or NOD-Payment. It has 
already been seen (anie, § 89) that a person's pecuniary capacity to pay a 
debt or to lend money is relevant to the probability of his paying or lending. 
To show his pecuniary condition as to this capacity, his conduct in borrowi11g 
or not paying thus becomes relevant. Nevertheless, a line is to be drawn; 
for the mere failure (for example) to pay a specific debt may be open to so 
many other explanations than total lack of the means (on the logical prin
ciple of § 32, ante) that it would have no appreciable probative value. There 

In these rulings (cxcept in thc first) there 
is apparently no discrimin!ltion between the 
use of apPC!lrance before the jury !lnd testi
mony to !lppearance: but possibly it is the 
former only (as iu the first ruling) that is 
intended to be excluded. 

For !l consideration of this erratic doctrine 
that inspection by the jury is improper, see post, 
§ 1160. 

For the use of such evidence to shuw the 
liquor-seller's belief. see post, § 257. 

§ 223. 1 1867, R. 1). Zeigert, 10 Cox Cr. 
547 (murdt'r by st!ln;ng a child: the child's 
asking for bread admitted as an" act"): 1881, 
Cowley r. People. 8:3 N. Y. 477 (cited poBl, 
t 225). 

For intemperance, sec post, § 235. 
For inst!lnces of su.bsequent disease, sec 

post. § 225, n. 1. 
21902, Birmingham Southern R. Co. 11. 

Cuzz!lrt. 133 AI!l. 262, 31 So. 979 (injury to 
eyes: to prove the plaintiff's injury due to 
other causes, the defendant was not allowed to 
show the existence of eye ailments in other 
members of the pl!lintiff's family, without 
evidence of the .. descendible quality" of such 
ailments): 1906, H!lynes 11. Waterville &: O. 

St. R. Co., 101 Me. 335, 64 Atl. 614 (personal 
injuries and expectancy of hfe: the ages of the 
plaintiff's father and grandfather at death, 
admitted: .. a descent from robust, long-lived 
stock gives greater promise of long life than 
descent from frail, short-lived ancestry, other 
things being equal "): 1905, Sterling 1). Union 
Carbide Co., 142 Mich. 284, 105 N. W. 755 
(personal injury: ancestral long life, admitted 
as evidence of plaintiff's cxpectancy of life). 

But it remains true. as to the specific trait 
of longcvity, that ancestrallongcvity is not of 
much weight in estimating thc probability of 
life of a particular person, because too m!lny 
other circumstances combine to effect the 
totru ch!lnco of sunoival of a particular person: 
sec Hamilton 1). Michigan C. R. Co .• 135 Mich. 
95, 97 N. W. 392 (1903). and § 232, post. 

J 1893. Birmingham M. R. Co. 1). Wilmer, 
97 Al!l. 165, 170, 11 So. 886 (that the plain
tiff was in !In extra hazardous occupation, ad· 
mi tted): 1893, Townsend 11. Briggs. 99 Cal. 
481. 485. 34 Pac. 116 (thc injured plaintiff's 
expectation of life being in issuc. any facts 
about him lessaning that expec ~ation are 
admissible: here, hiB drinking habits). 
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is room for much variety of circumstance in such evidence, and the discretion 
of the trial Court should control.l 

§ 225. Prior or Subsequent Condition. In showing the existence at a 
given time of any physical condition (skill, strength, health, or the like), the 
existence of such a condition at a prwr or 8ubsequent time (being one of the 
classes of evidence noted ante, § 190) is e\"identiaJ.l The limits of time over 
which such evidence may range must depend on the circumstances of each 
case as to the probability of intervening changes, and should be left entirely 
within the discf~t.ion of the trial judge. Other and analogous illustrations of 
the doctrine of priol' and subsequent condition may be found elsewhere (post, 
§§ 233, 379, and 437). 

TOPIC IlL EVIDEXCE TO PROVE :M:E~-rAL CAPA.CITY 

§ 227. of evidencing Capacity circnmstantially. Mental 
Capacity, like other human qualities or conditions (ante, § 190), may con-

§ 2~U. 1 The conflict of rulings illustrates plaintiff in 1858 was excluded; though the usc of 
the desirability of making no hard-and-fast such evidence for some situations was conceded; 
rule; lJa.sBachuaetts: 1~71. Woodward v. Sharswood. J.: "1£ the defendant is allowed to 
Leavitt. 107 Mass. 453. 458 (borrowing money show that the plaintiff owes debts which he 
to compromise with creditors. admitted); docs not pay. the plaintiff may certainly re-
New Hamp8hin': 1855. Wiggin ~. Plumer. :n but the evidence by showing that he has a good 
N. H. 251. 270 (Hame. admitted in rebuttal of defence> to them; thus innumerable collateral 
alleged non-borrowing); Michioan: 1864. An- issues might be introduced. . .. Now had the 
gell ~. Rosenbury. 12 Mich. 241. 252 (" among plaintiff been suing upon a paper alleged to bo 
the particular facts admis8ible for tho purpose. forged or procured by fraud. such evidence might 
and thought to be of much weight. and most have been admissible as having some weight in 
generally resorted to. is the return of an exe- a case of doubt. especially if it was con tempo-
cution against the party unsatisfied "); Min- raneous with the transaction in controversy"). 
naola: 1875, Burr v. Wilson. 22 Minn. 206. Compare the citations poBI. §§ 379. 392 
211 (same); New York: 1880, Pontius v. (habit. motive). 
People. 82 N. Y. 339. 349 (the defendant § 225. 1 1899. Sturdevant's Appeal. 71 
claimed that he had lent $4000 and taken a Conn. 392. 42 Atl. 70 (condition of u person's 
note; to disprove the likelihood of this, evi- leg a year before. admitted); 1892. COnI. v. 
dence was offered of bis straitened pecuniary Campbell. 155 Mass. 537. 30 N. E. 72 (former 
condition; Danforth. J.: "His conduct in facial appearance. admitted); 1893. Com. 1'. 

regard to necessary expenses. his pecuniary Morgan, 159 Mass. 378. 3-1, N. E. 458 (same); 
necessities. the borrowing of money by himself 1894. Gilbert v. R. Co., 160 Mass. 403. 36 N. E. 
at or about the time when he claimed to have 60 (former physical health; doubtful. or sub-
advanced the complainant money. would all ject to the trial Court's discretion); 1903, State 
bear upon the question. So would the fact v. Scott, 172 Mo. 536, 72 S. W. 897 (condition 
that small debts were contracted by him and of prosecutrix in rape, some months Inter, 
not paid when due or after frequent request. admitted); 1881. Cowley v. People. 83 N. Y. 
indicate something in regard to pecuniary 477 (condition of a starved child after the time 
ability .... A man may indeed be willing to charged. the child having changed only for the 
lend to his neighbor in time of need. and yet better. admitted); 1906. Nophsker v. Supreme 
be unwilling to pay his debts in due season. Council, 215 Pa. 631. 64 Atl. 788 (fraudulent 
although fully able to do both; but whether insurance of life; the insured's illness after the 
in any given case either one or both of these issuance of insurance, admitted. its nature 
facts existed. would have to be determined from indicating a prior existence); 1895, Taylor, 
a variety of circumstances. and their force B. &: H. R. Co. v. \Varner. 88 Tex. 642. 32 
could properly be estimated by the jury"); S. W. 868 (personal appearance two years be-
1902, Bank of State of N. Y. v. Southern N. fore. by photograph. admitted); 1904. Kava-
Bank. 170 N. Y. 1. 62 N. E. 677 (insolvent naugh v. Wausau. 120 Wis. 611.98 N. W. 550 
condition of a firm on Feb. 26. held ad~".issible (condition of a horse). 
to show its condition on Jan. 21 prior) ; r.:mn- For other instances where the condition in 
.lIlvania: 1870. Woods v. Gummert .. 67 Pa. question was shown by phCilO(JTaph and the 
136 (action for money advanced o.s agent in ruling also involved the use of prior or sub-
1860-62; an unsatisfied execution against the sequent condition, sec poal, ,792. 
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§§ 219-242] MENTAL CAPACITY ~ 227 
.... 

ceivably be evidenced circumstantially by three classes of facts, (1) the per
son's outward conduct, manifesting the inward and causing condition; (2) pre
existing external circumstances, tending to produce a special mental con
dit.ion; and (3) the prior or subsequent existence of the condition, from which 
its existence at the time in question may be inferred. Each of these modes has 
its own special difficulties and problems. 

§ 228. (1) IIUllmity, in general, as evidenced by Conduct. (1) Sanity and 
insanity are terms applicable to the mode of operation of the mind as judged 
by some accepted standard of normality. The mode of operation of the 
mind is ascertainable from the conduct of the person in question, i.e. from 
the effect produce« by his surroundings on his mind when responding by 
action to those surroundings. Virtually, then, the mind is one, while the 
surroundings are multifold; and the mode of operation cannot be ascertained 
to be normal or abnormal except by watching the effects through a multifold 
series of causes. On the one hand, no single act can be of itself decish'e; 
while, on the other hand, any act whateyer may be significant to some extent. 

The first and fundamental rule, then, will be that any and all conduct of the 
person is admissible in eyidenee. There is no restriction as to the kind of 
conduct. There can be none; for if a specific act does not indicate insanity 
it may indicate sanity. It will certainly throw light on e way or the other 
upon the issue. "Vpon this I belieyc that no difference of opinion will be 
found to exist," said :i\Ir. Justice Patteson, in a celebrated case, "as to the 
principle on which such evidence is admissible: Every act of the party's life 
is relevant to the issue." 1 There can be no escape from this consequence. 
There is no distinction in kind (whatever there may be in degree) between one 
or another piece of conduct as evidence to be considered; some inference is 
always possible.2 

1836, DEN~IM', L. C. J., in Doe d. Tatham v. Wright, 6 Nev. & M. 132, 146: "Such an 
isslle [insanity] opens a wide door for the admission of evidence, as every transaction of 
the testator's lifc, every expression he ever used, and his manner of conducting himself 
on the most ordinary concerns, may ha\'e a bearing on the question." 

18iO, HOWE, .J., in State v. lIa!l'V, 22 La. An. 39, 40: "Insanity is a disease. It has 
its pathology and its symptoms, and it would seem that ':" existence can be determined 
only by a careful scrutiny of those symptoms. The tree is to be known by its fruits. The 

§ 228. 1 1838, Wright I). Tatham. 5 Cl. & F. tivD insanity); 1900. State v. Wright, 112 
670.715; 50 also Alderson, B .. at p. 722. Ia. 436, 84 N. W. 541 ("in all cases in-

2 Compare the following opinions: 1851. volving the question of mental capacity, it is 
!\Inrianski 1'. Cairns, 1 Macq. Sc. App. 212. 218 competent to go into the minutest details of the 
(good opinion by Lord Truro); 1915. Bulger personal history" of the individual); 1906, 
r. People, 60 Colo. 165. 151 Pac. 937 (murder; Kempf t'. Koopa. 74 Kan. 153. 85 Pac. 806; 
defence. insanity; conduct showing mere 1868. Shailer 1'. Bumstead. 99 Mass. 112 (ree 
quarrtJIsomeness. admitted; citing the abo\'o quotation post. § 233); 1904. Cashin 1'. N. Y. 
text with approval); 1900. Blume r. State. N. H. & H. R. Co., 185 Mass. 543, 70 N. E. 
154 Ind. 343. 56 N. E. 771 (handwriting and 930; 1906. State 1'. Speyer. 194 Mo. 459, 91 
composition of letters. admitted); 1909. S. W. 1075 (certain letters excluded); 1911. 
McReynolds 1', Smith, 172 Ind. 3~6. 86 N. E. State n. Leakey. 44 Mont. 354. 120 Pac. 234 
1009; 1921. Baker 1'. State. Ind. • 129 (accused's conversation. admitted on his be-
N. E. 468 (murder during robbery; plea, halO; 1854, Waterman to. Whitney, 11 N. Y. 
insanity; former robberies admitted to nega- 157 (see quotation post, § 233). 
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condition of the hidden mechanism is to be ascertained by those communicated move
ments which are external and apparent. To this end the usual expressions of a mental 
state are original and competent evidence. If they are the natural language of mental 
alienation, they furnish satisfactory and sometimes toe only proof of its existence. It is 
true that such expressions may be feigned, and often are; but whether they were real or 
feigned is for the jury to determine. Hence the rule prevails that, as indicia of the men
tal condition, not only the acts, but the cODversations, exclamations, and declarations of 
the p~rson may be shown." 

No doubt a Court is occasionally found excluding this or that piece of COD

duct 3; but such rulings, which cannot be defended on principle, are explainable 
usually as refusals to allow the incorrect impression to be given to the jury 
that the specific conduct raises a presumption of insanity 4 or has special 
weight in that direction. .i\Ioreover, a court on appeal may properly enough 
refuse a new trial merely for the rejection below of conduct which was not 
especially significant; but such decisions are in strictness not rt'!ings upon 
the admissibility of evidence. 

(2) Whether a certain piece of conduct ought to raise a presumption of 
insanity or of sanity, .so as to shift the duty of producing evidence or other
wise to have special.controlling force with the jury, is a different question, 
and is not a matter of the mere admissibility of the evidence. Such a ques
tion is often raised, iN example, with regard to the fact of suicide. nightly 
considered, " it stands as a fact, with all the other acts of the deceased's life", 5 

so far as its admissibility is involved. Nevertheless, it is sometimes ruled 
upon in terms of admissibility, though the language is e,"en then applied 
where the question of presumption is the one really raised; such rulings 
are therefore considered elsewhere (post, §§ 2500, 2501), in dealing with 

• presumptIOns. 
(3) Sometimes the condition of insanity is exhibited in a belief which is a 

delusion, and it may thus become necessary, not only to' prove the belief, but 
also to prove the contrary facts which make it a false and unnatural belief. 6 

I 1895. Taylor~. U. S. 7 D.C. App. 27, 34 admitted); 1908, O'Del1 v. Goff, 153 Mich. 
(Mcused's conversations in general, and apart 643, 117 N. W. 59 (wi1\ made under an alleged 
from any specific one suggestive of insanity, insane delusion that the contestant-son was 
excludpd); 1868. People v. Garbutt, 17 Mich. illegitimate though born during l1Iarriage; 
9, 16 (" unnatural and undue excitement" in a the chaste repute of the wife, admitted, as evi
time of battle, excluded); 1918, Reed r. Stat~', dence of the fact of legitimacy); 1915, Thayer 
14 Okl. Cr. 651. 174 Pac. 800 (murder; cer- v. Thayer. 188 Mich. 261, 154 N. W. 32 (will 
tain letters of the accused. held not improp- made under an insane delusion that testator's 
erly excluded, in the trial Court's discretion). wife had been found by him in adultery; the 

• See the next paragraph as to this. wife's repute for chastity admitted); 1871, 
I 1838. Duffield~. Morris, 3 Harringt. Del. State v. Jones, 50 N. H. 369. 382 (wife-murder; 

375, 382. belief in the wife's adultery. admitted as show-
'1889, Burkhart ~. Gladish, 123 Ind. 337, ing an insane delusion); 1868. Ro'~eh tI. Zeh-

42 N. E. 118 (facts to prove a delusion as to the ring, 59 Pa. 78 (denying the doing of a thing 
adultery of tbe testator's wife, admitted); which had in reality been done, admitted); 
1898, Manatt tI. Scott, 106 Ia. 203. 76 N. W. 1896, Titus tI. Gage, 70 Vt. 13, 39 At!. 246 
717 (declarations by deceased that T. had at- (alleged insane belief th!1t certain neighbor& 
tempted to poison J. and had said that he stole; the good reputation of these nilighbors 
would poison the deceased, admitted as in- receivable, after proof of their innocence, to 
dicating a delusion); 1912. Lang ~. Lang, 157 show the unreasonableness of the belieO. 
la. 300.135 N. W. 604 (testator's delusion as to Distinguish tbe use of external fllcts indue
his children's misconduct; the actual facts ina or predispo,inq to insanity, pod, I 231; 
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When a man says, " I am the Messiah", or " I am the Emperor of the United 
States", the falsity of the external fact is ascertainable without e}.llressly 
evidencing it. But when his belief is that a brother is plotting to poison him, 
or that he is a millionaire, these facts must be eXllressly evidenced in disproof. 
Accordingly, as a part of the whole fact constituting the delusion, the external 
elements may be evidenced. The objection to this is usually that confusion 
of issues ensues (ante, § 42) or that undue prejudice or sympathy will be 
excited for one or another party concerned (ante, § 42) ; but these possibilities 
(subject, no doubt, to the trial Court's discretion) cannot be allowed to stand 
in the way of demonstrating a significant manifestation of mental condition. 

In such a case, of course, the opponent may show that the party's belief 
was not a delusion, i.e. that the facts believed by him did exi.JJt.7 

(4) On the same principle, when conduct is looked to as an index of the 
rationality of mental operations, all the facts upon which the conduct was 
based being essential to forming a standard of judgment, the acts and com
munications of third persons, may become relevant, ' not as in themselves 
having Yalue, but as the raw material (as it were) for the mental manu
facture of the person in question. When Pharaoh forbad to give the Hebrews 
" straw to make brick as heretofore," and required that they" go and gather 
straw for themselves", yet should not" minish aught from your bricks of your 
daily task", it was in fact not humanly possible to fulfil the new exactions; 
yet no man could judge whether the people of Israel were idle or were over
worked, merely from the fact that their tale of brick was not delivered to their 
masters. All human action, mental or physical, when judged as to the 
normality of its accomplishment, depends upon the material and means fur
nished for action. When Horace Hawes, the insane millionaire of San Fran
cisco, said that Jesus Christ was the greatest man that ever lived, and that he 
himself was the second in rank, it was easy to judge the irrationality of the 
latter statement; yet we do not regard Napoleon Bonaparte as irrational 
because he believed himself the greatest general in the world's history. .Just 
as the greatness of a man's executive achievement must be measured by 
comparing what he had to do and his means of doing with what he has actually 
done, so the rationality of his acts is to be ascertained only by comparing 

here it is not the truth or falsity of the facts 
that is involved. but merely the receipt of 
information to that effect. 

Compare also the proof of the fauily of the 
alleged fact. as evidence discrediting the witneBS 
w!lo testifies to the repute or rumor of it as 
the source of an insane person's belief (post, 
1263). 

7 1921, People~. Lowhone, 296 Ill. 391. 129 
N. E. 781 (murder of N.; plea of insanity, that 
defendant was under a delusiOl\ tbat N. was 
trying to do bodily harm to defendant, that 
the townspeople in general were seeking to 
harm him, and incidentally that he had killed 
a negro and had served a penal term therefore; 

the facts of such killing and penal term. al
lowed to be proved by the State, to negative the 
existence of the delusions); 1854, Com. to. 
Wilson. 1 Gray Mass. 337. 339 (murder of A; 
dAeoce. insane delusion that A was conspiring 
against defendant; A's expressions of hostility 
admitted to show his real feelings, as evideJlce 
that defendant was not deluded); 1871. State 
~. Jones. 50 N. H. 369, 382 (the issue being 
"'hether the defendant's belief in his wife's 
adultery was a mere insane delusion, or was 
founded on rational grounds. particularly 
rumor. the existence of such a general rumor 
was received). 
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the reaulta of his reasoning with the data that lay before him to be reasoned 
upon. 

Accordingly, when any act of his is found, preceded by third person's acts or 
communications, the latter are essential to a judgment upon the former. The 
only requirements to be insisted upon, as necessary assumptions, are that the 
other person's acts or communications have come to the knowledge of the 
person in question, and that some act or treatment of them by him has ensued. 
This application of the principle has been expounded, once for all, in the 
opinions delivered in the much-argued case of Wright v. Tatham; where, in 
spite of irreconcilable difference of detai! between the various judges, there 
was a general recognition of the principle at large: 8 

1837, Wright v. Tatham, 7 A. & E. 313,376; 5 CJ. & F. 670, 736,740. BOSANQUET, J.: 
"The letters tendered in proof of the testator's capacity are stated to have been found 
after the testator's death, open and with the seals broken, in a cupboard under a book
case in the testator's private apartment, among other letters, some of which had been an
swered, and others indorsed by him. . .. If the testator is shown to have dealt with the 
letters as a sensible man would deal with them, his doing so will afford evidence of his 
capacity. But, until it appears that he has acted personally in the matter, there is noth
ing from which any inference as to his state of mind can be drawn. Capacity or incapac
ity to make a will is the matter to be ascertained. In other words, the question is whether 
he has been in a condition to manage his own concerns, or whether his condition has been 
such that they must necessarily have been managed for him by others. Such being the 
real question to be tried, no presumption is to be made that any act bearing upon it was 
eitiler done by the testator or by any other person J.')r him, since the whole value of the 
act as evidence of the testator's mind depends upon the part which the testator himself 
has taken in it. The letters may have been opened, arranged, and deposited in the cup
board by the testator himself, or by his steward, attorney, or other agent. The facts 
are perfectly consistent with either view of the case." PARKE, B.: "There is no direct 
proof whatever of these acts being done by the testator; and, as to indirect proof, to infer 
that the testator did the acts, is to assume the very fact to be proved. . . . For the pur
pose of showing his capacity to make a will, the evidence is offered; and, to prove that, 
a letter found in the repository, in an open state, with the indorsement of Mr. Barrow 
upon it, is produced to show that the testator was competent to open the letter and to read 
it over, and to refer it to his attorney. If it be asked to use all tIus as indirect evidence, 
that is, as an inference that he did the acts, how can I so use it, except upon the ground, 
that, if he was capable of such acts of business, it is to be presumed that he, and not some 
one else, did this? But that is to assume the degree of competence which the facts are 
adduced in order to prove. The IU'gument, then, proceeds in a circle, . because he had 
sufficient ability to do these aets of ordinary business, therefore it is to be inferred that 
he did them; and because he did them, it is to be also inferred that he was of sufficient 
ability to do these acts of ordinary business. No such inferenee can be made without an 
assllmption of the very fact in question." VAUGHAN, J.: "In the first place, it may be 
asked, is there ariy evidence of acts done by the testator upon the letters in question, or 
anyone of them? (for any acts of the testator are of course evidence). I am of opinion 
that there is fair ground for such inference. Certain letters are found in a man's private 
room, in the cupboard of his bookcase, with the seals broken in company with other letters, 
some of which have indorsements in his handwriting, and others of which have been an
swered in his handwriting. Do not all these facts conspire to prove, at least almost irre
sistibly to invite the conclusion, that the letters in que~tion had their seals so broken and 

• See this case in another aspect po", i 1786. 
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were perused by him? It has been argued at the bar, that, to raise this presumption, 
we assume the man's competency. which is the point to be proved. A little reflection 
,,;Il, I think, show this reasoning to he vicious. In the first place, the argument does 
not assume any competency at all; and. in the S{'Cond place, the competency which is 
inferred is not the competency which is disputed, namely, the competency to make a 
will. .. And I infer that the testator was competent to open the seals and peruse the 
letters, because the answers anu indorsements to the other letters in his handwriting prove 
him competent so to do, and we conclude that he actuaIly did open and peruse these letters, 
because the fact of finding them opened in his private drawer, and in the company of letters 
which he must be taken to have opened and perused, furnishes cogent evidence that he 
opened and perused these. But we do not thereby even infer him competent to make a 
will. We conclurle him competent to Open and read a letter. The opening and perusing 
a letter are certainly acts, nnd therefore they stand upon the same footing with a!l the other 
acts of a man, and may be properly and primarily admitted. How far they are valuable 
elements in a body of proof, is another question, quite distinct from the present •.. , Thus 
we are carried on to the question, whether the contents of the rejected letters, or any of 
them, can throw any light upon and explain the acts 50 established; if they can, then of 
course they may be admitted; if not, they must be rejected. . .. I think I am warranted 
in saying that the contents of a letter cannot tend to clear up, or explain, or gh'e any stamp 
of character to any act which does not from its nature import t.hat the party apprehended 
or misapprehenued its contents. . .. So, if it can be shown that a man has done any act 
in consequence of having read a letter, that letter ",iII be a very yaluable instrnment to lead 
the mind to n proper estimate of the purpose or wisdom of such act. In all these cases, 
there is some act flowing from an apprehension or a misapprehension of the contents of the 
letter; and the contents are necessary to enahle us to form a judgment of the soundness 
or absurdity of such apprehension. Or, if a person is proved by gestures or words to have 
shown certain signs of passion or apathy upon reading a letter or hearing some inteJIigence, 
then those gestures or words, or that apparent disregard, will prove how he apprehended 
such contl'nts; and such contents lIlay therefore be received to lead us to an opinion of his 
temper or his sanity. But, in such cases, it is not the perusal of the letter, hut the acts and 
conduct at the perusal, which arc illustrated by the subject.-matter of the letter; and there 
must be evidence of some such acts or states of mind, in order to justify the admission of 
such declarations. In some cases, indeed, the mere omission to do anything lIpon the re
ceipt of intelligence, might be proof of a state of mind. In the present cas~, then, there is 
no fact presented to us but that of mere perusal and casting the eye over the contents. 
There is nothing, as applied to two of the letters, on which we can fairly found the pre
sumption, that 1-rr. Marsden acted us upon an apprehension of what they contained." 

(5) In the foregoing sort of evidence, the II ear8a.y rule forms no objection 
to admitting the communications of third persons, because they are received 
without reference to the truth of their statements and without any crcdi.t 
being given to them testimonially; they are therefore not obnoxious to the 
Hearsay rule (as noted more full~' post, § 1789).9 The same objection may 
also be made.to receiving the utterances of the per80n himself (accused, testa
tor, or the like) whose sanity is in question; and the answer is the same. 
Such utterances are not received as testimonial assertions by him to prove the 

• The following (.ases show the distinction: medical man approved. excluded); 1909. 
1909. Snell v. WilWIl, 239 Ill. 279. 87 N. E. 1022 Fraley v. Fraley. 150 N. C. 501. 64 S. E. 381 
(cited more fully post. § 260. n. 1); 1910, (announcement of neighbors' views as to 8 

Clifford v. Taylor. 204 Mass. 358, 90 N. E. 862 property settlement of testator, made fonnally 
(testimony that a. third person. an attorney. to the testlltor. admitted 8S evidence of his 
refused to make a will fer testatrix until a mental capacity) . 
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facts asserted therein, but as indicating circumstantially the operations of his 
mind; accOl.'dingly, it is no violation of the Hearsay rule to receive them 
(post, § 1790) 

(6) On the ge.,eral principle of Relevancy (ante, § 34), any piece of conduct 
offered as indicatin/5 bsanity may be explained away as equally or more con
sistent with some other hypothesis. ~hat which appears to be an irrational 
act or utterance may, in the light of certain facts, be rational, or may be the 
result of some other abnormal mental condition than insanity (such as fever or 
intoxication). These explanatory facts are thus always admissible, providing 
only that they have in some degree an explanatory significance.10 This 
much is indisputable, and is merely a simple application of a general principle. 

But there is a larger application of it in the present relation; for since 
insanity or sanity is the relation of the mind as a whole to life as a whole, and 
since the grades and distinctions between eccentricity and insanity are some
times difficult to interpret, the operation of the mind in a single instance may 
be explainable, not merely by other facts and conduct at that very time, but 
also by facts and conduct at a different time. The mental operation at the 
moment may seem irregular, and an inference of general irregularity might 
thence be drawn; but, when noticed at other times, it may be perceind to be 
regular enough on the whole. A larger scope of observation must often be 
taken in order to negath'e the erroneous inference from single acts that the 
whole, if known, would be similar to the single acts. This larger group of 
data, then, may properly be considered in order to explain away the apparent 
inference from isolated acts: 

1858, CUFFORD, J., in U. S. v. Holme8, 1 Cliff. 08, 109: "One of the suggestions ... was 
that the government, in attempting to rebut the testimony offered by the prisoner on this 
point [of insanity] should have been limited to the explanation or denial of the particuiar 
transactions, aets, conduct, and declarations introduced by the prisoner to make out his 
defence .... [It) cannot be sustained. 1\'1ost men in the course of their lives, in times of 
excitement produced by disease or otherwise, do many strange and peculiar acts, and often
times give utterance to eccentric or unusual language; and it is obvious that if a person 
accust'd of ('rime may select and offer in evidence all the dark spots of his life, or every pe
culiar and unusual act and dedaration, and be allowed to exclude all the rest, that many 
guilty offender~ must escape and justice be often defeated, because the means of ascertaining 
the truth are excluded from the jury .... [\Vhenever the accused has offered his acts, con
duct, and declarations, before and after the homicide,] the government may offer evidence 

10 1922, People v. Valcalda, Cal. ,205 made two wills at different times, and the con-
Pac. 452 (homicide; former quarrelsome con- testants, after showing insanity at the time of 
duct admitted, to rebut insanity-cvidence); the first, offered it as indicating by its rational 
1863, Hopps 11. People, 31 Ill. 385, 388 (wife- character that the rationality of the second will 
murder; the defendant's coolness and un con- was not conclusive of sanity at the time); 
cern at the deed being offered as e"iden~e of 189·1, People v. Miles, 143 N. Y. 383, 38 N. E. 
insanity, the prosecution was allowed to show 456 (to explain away strar.ge conduct, the fact 
that he "had spent years of his early life in a of intoxication at the time was recei\" d); 1867, 
perilous calling", namely, smuggling. .. de- Wood v. Sawyer, Phillips N. C. 27ii (peculiar 
manding at all times great coolness and hardi- conduct being offered to show insanity at the 
hood, and therein ... learned the deportment time, it was evidenced that these peculiarities 
exhibited by him on this occasion "); 1876, were normal traits present e\'cn at times of 
Ross II. McQuiston, 45 la. 147 (a tcstator had conccded sanity). 
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of other acts, conduct, and declarations of the accused within the same period to ~how 
that he was sane and to rebut the evidence introduced by the defence." 

This principle finds constant application in evidencing a testator's .'tllS

ceptibility to undue influence (:post, § 1738). 
§ 229. Same: Testamentary Capacity. That any and all conduct may be 

indicative of Sanity or Insanity is equally true for testamentary capacity as 
for criminal capacity. There is, to be sure, a different legal standard of 
capacity for the two situations, and accordingly more emphasis and legal 
:significance will attach to certain kinds of cases in the one instance than in 
the other. Moreover, certain forms of mental abnormality might conceiv
ably be excluded altogether from consideration by the definition of the sub
stantive law; but the eddence to prove them would then be excluded because 
the facts to be proYed by it would be immaterial and not because of the law 
of evidence (ante, § 2). The chief questions that arise specially in the proof 
of insanity as affecting testamentary capacity are thus rather a consequence 
of its special definition in the substantive law rather than of any difference 
on the rules or Evidence. Only two of these seem worth noticing here, namel~', 
the facts of former testamentary plans and of disinheritance of relatives in • • 

the will in issue. These two need special notice because such facts have other 
evidential uses which ought to be distinguished from the present one. 

(1) The testator's capacity may be indicated, among other things, by his 
method of dealing with his property ;md other affairs. Whether they are treated 
by him intelligently or otherwise will be significant of capacity.l In par
ticular, his plans, conversations, and acts (independently of the actual execution 
of the will) in reference to the di.'f]losition of his property after death will indicate 
whether his treatment of the subject is intelligent. Such facts are therefore 
admissible, like all other conduct, as bearing on his capacity at the time: 2 

1890, VANDERBURGH, J., in Ilammond v. Dih:, 42l\linn. 2i3, 44 N. W. 61 (admitting the 
fact that the testator, a week before his death, "had arranged to ha\'e his wiII changed 
in the way it was changed by the codicil [made on his death-bed] and his declarations on 
that subject"): "The question was substantially ... whether he was able to and did 
comprehend the nature and effect of the transaction in its different bearings, including the 
subjeet-matter and the effect or the testamentary act upon his heirs and legatees named 

§ 229. 1 Examples: 1893, Barker's Appeal, 63 
Conn. 393, 412. 27 AtI. 973 (testator's diaries 
received); 1895. Bower v. Bower, 142 Ind. 104. 
41 N. E. 523 (that the testator did not attend 
in person to his business. admitted); 1906. 
Swygart v. Willard, 166 Ind. 25, 76 N. E. 75i5 
(statements as to property given to a child, 
admitted); 1907, Smith v. Ryan. 136 In. 335. 
112 N. W. 8 (testatrix' declarations admitted to 
show senile dementia); 1886, Woodcock 1'. 

Johnson. 36 Minn. 217, 218, 30 N. W. 894 (tes. 
tator's acts and declaration" tending to show 
his comprehension or non.comprehension of 
daily occurrences in his business", admitted) ; 
1917, Wheeler v. McKeon, 137 Minn. 92. 162 
N. W. 1070 ("business acts" and declarations 
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showing comprehension of business trans
actions. arimissible) ; 

The following ruling is correct: 1917. Ray
mond v. Flint, 225 Mass. 521. 114 N. E. 811 
(that handwriting is evidence of arterioscle· 
rosis or senility, admi.sible, from one who is 
cxpert in insanity though not in handwriting). 

2 1899. ~ieman v. Schnitker, 181 Ill. 400, 
55 X. E. 151 (prc\'ious wills at a sane period, 
admitted); 1922, Wright v. Upson, 303 Ill. 120, 
1:15 N. E. 209 (testator's capacity; prior \"ills, 
admissible to cvidence capacity, if "in sub
st:mtial conformity with the provisions of the 
contested will" and if madc at a time of mental 
soundness. 



§ 229 CIRCUMSTANTIAL EVIDENCE OF CAPACITY [CHAP. X 

in the prior will. A testator may be of sound disposing mind and memory sufficient to 
sustain n will cxecutcd by him, though the state of his health and consequent mental con
dition may be unequal to business transactions of n more exacting nature; and his stren!:th 
might hold out for the completion of a transaction involving but few details, and requiring 
his attention but a short time, while it would be insufficient for the disposition of a large 
estate under an elaborate will. Certainly, then, in determining the question of the capac
ity of the testator to understand the situation in which he stood in relation to the dis
position of his estate, whether the subject was new or familiar to his thoughts, and what 
his previous intentions may have been, as shown by his acts or declarations, were im
portant and material matters for th(~ consideration of the jury .... If, then, the tes
tator, in this instance, contemplated a change in the terms of his will, in view of an ac
cession to his property, and had manifested his purposc so to do a short time before his 
sickness, these things would be materitt\ to be considered in determining whether he was 
able to understand, and did understand, the nature of the business in which he was ell
gaged at the time he executed the codic·il, amI the scope and effect of the transaction .... 
Such declarations, especially if recent, inform the jury of the state of mind of the testator 
when confessedly sound, and so aid in determining whether the instrument is the product 
of the same will." 

This use of prior testamentary plan:; and the like is to be distinguished from 
their use to show that he did or diclllOl e;recl/le a certain disputed will or make 
a certain disputed alteration (allte, § 112, post, § 17:~5), or to show whether 
he intentionally destroyed a will be way of revocation (post, §§ 1787, 1782), 
or to show whether a will charged to have been made under undue influence 
conforms to his normal wi.~hes and plans (post, § 1738). These are all legiti
mate evidential uses, but they rest in cadI instance on different principles 
and perform different services. 

(2) That the testator has omitted, or disfavored, or expressly disinherited 
certain near relat'ites who might have been expected to be his chief bene
ficiaries is a circumstance having some bearing upon his mental condition. 
The proYisions of the will in this respect, however, are not in themseh'es the 
evidential facts. Taken alone, they are colorless; it is only in comparison 
with the state of his relationships, that they become significant. If a will 
read, "I bequeath all my property to Joan of Arc, l\Iaid of Orleans", our 
general knowledge supplies a fact which marks this bequest as a mental 
aberration. But if he bequeaths all "to my friend John Smith ", and the 
facts are that John Smith is a well-to-do man, while an amiable wife and a 
large family of children are left totally unprovided for by the testator, it is 
only after comparison of these facts with the bequest that we infer a mental 
lack of balance. In short, the facts of the testator's family relationships arc 
material to establish a standard of normal testamentary terms, such terms 
as a rational man would presumably ha\'e sanctioned, and it is only after 
obtaining such a standard that it is possible to make inferences as to the 
rationality of the terms of the will. It is to this end that the facts of family 
relationship are considered: 3 

s 1859. Stubbs I). Houston. 33 Ala. 564 (un
natural distribution of property, admissible): 
1861. Fountain v. Brown. 38 Ala. 74 (!lame); 
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1810. Swift. Evidence. Conn .• 140 (" If the dis
position of the estate be vcry unrcasonable and 
improper. as giving it to strangers, or all to ODe 
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1820, GIDSON, J., in Patterson v. Patterson, 6 S. & R. 55: "Where a l\;11 is impeached 
for imbecility of mind in the testator, together with fraudulent practices by the devisees. 
the intrinsic evidence of the will itselr, ari5in~ from the unreasonableness or injustice of 
its pro\'isions, taking into view the state of the testator's property, falllil~·. and the claims 
of particular individuals, i9 comp('tent and proper for the consideration of the jury. The 
issue' devi!savit vel non' im'oh'es the validity of the execution, and not the contents; ~'et, the 
contents, so far as they h:1\'e a bearing on the question of execution, arc pertinent, and 
with this view. the whole will is USlllllly read. But the particular provisions of the will 
eould have no practical influencc on the question, without evidence of the circumstances 
and condition of the testator's famil~' and property; for it is only hy a comparison of these 
with each other, that an inference arises, as to the sanity of his mind, and its freedom of 
action. To justify a jury in invaliduting a will, from its intrinsic eddenC'e only, woulll 
require an extreme case, perhaps such as ne\'cr can occur; but the disposition of the prop
erty may be so utterly ahsurd or unjust, as to induce a reasonable belief, that no man 
in his senses, and uncontrolled by an improper influence, would make it; and there may 
be cuses, where this internal evidence, added to other proof, which would. of itself, leave 
the qu('stion doubtful, ought to turn the scale. In fact, the evidence of practice on the 
intellect of a weak man, b usually compounded of ingredients so various in their nature, 
and remote in their consequences and connexion, that the question of relevancy is often 
of very difficult solution. In such a case, the Court should lean in favor of admitting the 
eddence, to enable the jury to judge from a consideration of all the circumstances." 

1833, BUCIIAXAX, C. J., in Dari.v \'. Calrert, 5 G. & J. 260: "It is not of itself sufficient 
to avoid a \\;11 or testament, that its dispositions are imprudent, and not to be accounted 
for. Bllt a will or testament ma~', by its prodsions, furnish intrinsic evidence involving 
it in suspicion. and wnding to show the incapacity of the testator to make a disposition 
of his estate with judgment and understanding. in reference to the amount and situation 
of his property, and the relative claims of the different persons who should ha\'e been the 
objects of his bounty such as a disposition of his whole estate, to the exclusion of near 
and dear relations, having the strongest natural claims upon his affection, a wife and chil
dren, for instance, or other near relations , without any apparent or known cause, which 
alone would be a suspicious circumstance, although not furnishing per se sufficient ground 

child. this will be a strong circumstance from 1906. Meier r. Buchter. 197 Mo. 68. 94 S. W. 
whence to infer undue infiul'nce and want of 883; 1016. Williams' Estate. 52 Mont. 192. 
under3tanding"); 1893. Crnndall's Appeal. 156 Pac. 1087 (an "unnatuml disposition of 
63 Conn. 365. 28 Ati. 531 (nppro\'ing the above the property" is evidence); 1828. Clark r. 
pa85age); 1867. Roe v. Taylor. 45 Ill. 485 (prior Fisher. 1 Paige Ch. N. Y. 171 ( .. the will it
will rejected as being of no "nlue under the cir- self is unrl'asonabll' on its face. when taken 
cumstances); 1868. Crum r. Thornle~·. 47 III. in connection with the amount of his property 
192. 198 (principle conceded); 1902. Webster v. and the situation of his relath·es. and this is 
\'orty, 194 Ill. 408. 62 X. E. (!Oi; I\)OG. Waters always proper evidence to be taken into con
v. Waters, 222 Ill. 26. i8 N. E. 1; 1906. Dill- sideration in judging of the state of the testa
man ~. McDanel, 222 Ill. 2i6, 78 N. E. 591; tor's mind"); 189i. Burns' Will. 121 N. C. 
1854. Addington r. Wilson. 5 Ind. 137 (see 336. 28 S. E. 519 (that a testator had disin
quotation supra); 1889, Conwa~' r. Vizzard. herited his scven children. admissible). 
122 Ind. 266, 270, 23 N. E. i71 (a tcstator's Occasionally a Court is found rejecting such 
gh'ing more to nieces and nephews than to facts merely because in the circumstances they 
sisters. no e\'idence of ins:mity. apart from do not enlighten, or declaring them in efIec.t 
other facts); 1894. Sim v. Russell, 90 Ia. 656, not to raise a presumption of incapacity: 1889. 
57 N. W. 602 (unnatural distrihution of prop- Spratt ~. Spratt, i6 Mich. 384. 391.43 N. W. 
erty. admissible); 1894. Denning r. Butcher, 627 (facts of kinship may be shown "as bear-
91 Ia. 429. 59 N. W. iO (same); 1895. Dever ing upon the question of mental capacity"; 
v. Spangler. 93 Ia. 576, Gl N. W. 10S0. semble but tbe omission of certain relations "is not an 
(same); 1898. Manatt v. Scott. lOG Ia. 203. 76 indication of mental incapacity"); 18{12, 
N. W. 717 (same); Townsend's Estate, 122 Couch t'. Gentry. 113 Mo. 248, 256. 20 S. W. 
la. 24G, 97 N. W. 1108 (but here the instruc- 890 (that omitted children had worked in the 
tion is misconstrued); 1833, Davis t'. Calvert. fields. excluded); 1892. Maddox v. Maddox. 
5 G. do: J. (Md.) 269 (see quotation supra); 114 Mo. 35, 41. 21 S. W. 499 (similar). 
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§ 229 CIRCUMSTANTIAL EVIDENCE OF CAPACITY [CHAP. X 

for setting aside the instrument. This is but a single example, and not given as the only 
one, calculated to excite suspicion of the competenc~' and freedom to act of a testator. 
The contents, therefore, of the will or testament itself, and the manner in which it was 
written and executed, together \\;th the nature and extent of the estate of the testator; 
his family and connections; their condition and relative situation to him; the terms upon 
which he stood with them, and the claims of particular individuals; the condition and 
relative situation of the legatees or devisees named; the situation of the testator himseli, 
and the circumstances under which the will or testament was made, are all proper to UP. 
shown to the jury, and often afford important evidence in the decision of the question 
of incapacity. And sometimes, if taken altogether, may, according to the degree of the 
injustice, absurdity, or unreasonableness of the dispositions attempted to be made of the 
property, tending to induce a reasunable doubt of the necessary sanity of the maker, and 
of his free agency uncontrolled by some undue influence, and the nature of the attending 
circumstances, and condition, and conduct, and character of those around him, justify a 
jury in deciding against the validity of the instrument, when its provisions, standing alone, 
unattcnded by such circumstances, or not coupled \\;th them, would not be sufficient." 

1841, VERPLANCK, Sen., in Stewart v. Li~cnaTd, 26 Wend. 255, 313: "Ii the testamentary 
disposition be in itself consistent with the situation of the testator and in congruity with 
his affections and previous declarations; if it be such as might naturally have been ex
pected from one so situatcd, this is itself rational and legal evidence of no small weight 
to testamentary capacity; whilst the reverse will alone furnish occasion of doubt, demand
ing other evidence to refute it. The rationality of the act goes to show the reason of the 
person." 

1854, PERKINS, J., in Addington v. Wilson, 5 Ind. 137; "By our law, a person compe
tent to make a will may entirely disinherit his children if he pleases to do so; nor can his 
motives for such an act, where it is done, be called in question. The right is absolute to 
dispose of all one's property, over and above the portion required to pay debts and ex
renses. The hardship of the case, therefore, when the children are disinherited, is of no 
weight further than a circumstance for the consideration of the jury in connection with 
the other evidence submitted tending to show insanity or other mental defect." 

This use of such facts to evidence incapacity is generally conceded as proper. 
It is desirable, however, to distinguish it from sundry other use of analogous 
facts to evidence Undue Influence; these are noted in the ensuing section. 

§ 230. Same: Undue Influence. The making of a will under influence 
signifies that the testator's mind was capable of being and was in fact so sub
jected to the control of another person that the former did not follow his own 
normal wishes and plans but yielded to the latter's volition. For the purpose 
of evidencing this condition, various sorts of facts are relevant, but the chief 
questions about them arise in connection with the Hearsay rule, and they 
need be noted here only in order to distinguish them from the foregoing 
classes of evidence on the issue of mental inrapacity. 

(a) The facf3 of family Telation.~hip, in comparison with the will's actual 
provisions, may be considered not only (as above) on the issue of sanity, but 
also on the issue of undue influence.l The latter issue presupposes a due or 

,230. 1 1891. Eastis I). Montgomery. 95 
Ala. 486. 492. 11 So. 204 (possession of property 
by omitted grandchildren. admissible as tend
ing to show that .. this exclusion was not un
natural"); 1903. Yorty I). Webster. 205 Ill. 
630.68 N. E. 1068 (unequal distribution is some 
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evidence); 1892. Maddox I). Maddox. 114 Mo. 
35. 46. 21 S. W. 499 ( •. unjust discrimination" 
held not to .. raise nn inference" of undue in
fluence); and cases cited in the foregoing 
section. 
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§§ 219-242) UNDUE INFLUENCE § 230 
• 

normal standard of disposition which the testator might be expected to ob
serve; and when a deviation is found, a possible inference is that the deviation 
was due to undue pressure. 

(b) The testator's conduct and utterances, exhibiting dUJlike, fear, anger, or 
their opposites, towards particular persons, may sen'e to indicate his general 
condition of susceptibility to influence in certain quarters, and may thus be 
put in evidence for that purpose, in spite of the Hearsay rule (post, § 1738). 

(c) The testator's prior and subsequent testamentary plans and wUJhes, as 
gathered from his conduct and utterances, may serve to indicate his normal 
testamentary attitude, which presumably would ha\'e been given effect in the 
will in issue, had no undue pressure been exerted. These may therefore be 
considered, in spite of the Hearsay rule, in order to reach a standard for judg
ing of the undueness or abnormality of the will (post, § 1738). 

(d) The testator's prior or subsequent assertions as to the fact of undue 
influence or of urgency or threats are usually excluded, because their natural 
but improper use would be to serve as mere testimonial assertions, inadmissible 
under the Hearsay rule (post, § 1738). 

§ 231. (2) Insanity, as evidenced by Predisposing Circnmstances. As 
human conditions of every sort are created or influenced by external environ
ment, so too the diseased mental condition which we term insanity may be 
precipitated, intensified, or otherwise affected hy external events coming to 
the apprehension of the person. Accordingly, CirCll1nstance.s calculated to 
induce this mental condition may always be admitted to evidence the proba
bility of such affection; the only limitation is that the circumstance be in 
itself capable in some degree of producing such an effect, that it came to the 
person's knowledge, and that some further foundation for probability be laid 
by other evidence that there was a diseased mental condition: 1 

1891, PF.CKBA~r, J., in People v. Wood, 126 N. Y. 2·19, 259, 27 N. E. 362 (admitting evi
dence that a defendant, charged ,,-ith killing his father-in-law, and now defending on the 
ground of insanity, had been told by his ,,-ife, a week before the killing, of an int:.::stuous 
rape upon her by the father, the purpose being to show "an adequate cause for the state 
of mind existing sub5equent to the communication, and ... that in truth such -::ommuni-

§ 231. 1 CANADA: 1915, R. 11. Hawkes, 25 
D. L. R. 631, Alta. (wife's killing of husband's 
alleged paramour; plea of insanity; husband's 
confession of infidelity, made to the accused 
his wife, held inadmissible, for lack of .. other 
evidence that there was a diseased mental con
dition"; citing the above text with approval) : 
UNITED STATES: 1871, Sawyer D. State, 35 
Ind. 80, 83 (wife-murder; the wife's adultery 
not admitted to show insanitv without con-• 
current evidence of insane conduct; see quo-
tation 8upra); 1911, People v. Bowen, 165 
Mich. 231, 130 N. W. 701} (wife-murder: 
rumors of her infidelity, brought to the accused, 
and conduct of hers, personally known to him, 
admitted, to evidence his mental disturbance; 
but not her actual misconduct not known to 

him); 1891, People:l. Wood, 126 N. Y. 147,27 
N. E. 362 (sec quotation supra); 1912, People 
v. Garfalo, 207 N. Y. HI, 100 N. E. 698 (re
porta of the murdered wife's infidelity, here ex
cluded becauSe the homicide was deliberate 
and" not in the heat of an overmastering pas
sion "): 1910, State v. Greene, 152 N. C. 835, 
68 S. E. 16 (insanity as a plea in homicide; the 
defendant's wife's communication to him of a 
rape by the deceased. admitted, but not the 
fact of the rape); 1920. Bereal D. State. 88 
Tex. Cr. 138, 225 S. W. 252 (murder of wife's 
paramour; the fact of the paramour's insult
ing words and conduct as well 8S the communi
cation of them, held admissible, to show passion 
as reducing the offense to manslaughter). 
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cation acting upon a diseased and weakened brain produced insanity at the time of the 
commission of the crime"): "It is not disputed that a fall on the head, a physical injury 
to the brain, or other physical and sufficient cause for insanity, can be proved. . . . Any 
material fact which might account for or naturally Icad to insanity at that moment may 
be proved. Why should not the deIendant have the right to prove a moral eause which 
might act upon a brain already diseased and inight result in insanity as naturally as blows 
upon the head? This, in connection with evidence tending to show insanity at the time 
of the act done, is proper .... In fine, the evidence is admitted on the ground that it is 
corroborative, more or less strongly, of the mental condition which the other and separate 
evidence in the case tends to prove." 

IBn, WORDES, J., in Sawyer v. State, 35 Ind. SO, 84: "[It is claimed] that inasmuch 
as the infidelity of the deeeased [wife, killed by the defendant}, was a great wrong inflicted 
upon the defendant, and inasmuch as his mind would protractedly dwell upon the subject, 
the evidence was competent as tending to show the existence of an exciting cause of in
sanity. This argument assumes that a jury may infer the existenee of insanity from 
proof merely of a cause that ma~' tend to produce it, without any proof whate\"e~ that the 
effect followed the cause. If it were II ease where a given effect 1nll.~t follow a cause, there 
would be force in the argument, because proof of the catlse would be proof of the eUeet. 
But we know that the various causes that may tend to produce insanity very frequently 
fail to prG<luce any such effect; and it seems to us that it is not competent to prove the 
existence of such exciting cause unaccompanied with some [other] proof that the effect 
followed the c::use." 

It follows that the significance of such a fact can be explained away (on 
the principle of § 228, par. 6, ante) by conduct of the person showing that 
his mind was not Sllsceptible to an influence from such circumstances.2 

Distinguish the present sort of evidence from that noted in § 228, par. 3, 
ante; there the delusion being the material thing, the falsity of the facts 
believed by him is essential; here, however, it is the belief alone that is 
material, whether or not the facts were as believed or not; accordingly, a 
rumor or reputation may suffice to create the belief, whether or not there 
be a foundation of fact. 

Distinguish also the principle of § 263, post, t.hat the non-existence of the 
fact said to have been reputed or rumored, and thus to have caused [t cer
tain belief or deranged condition is evidence to ducredit the witness who tes
tifies to the repute or rumor. 

§ 232. Same: Hereditary Insa.nity. That insanity of some varieties may 
be and even tends to be transmitted to descendants is an accepted pathologi
cal fact. Moreover, since it is equally true that it may pass over a genera-

: 1894, People v. Lane. 101 Cal. 513. 517, 
36 Pac. 16 (murder; to disprove that the de
fendant's mind had been preyed upon. to the 
degree of derangement, by the belief that th" 
deceased was trying to ruin his daughter, evi
dence, as admitted of the incest of defendant 
and his daughter); 1922. State v. Harring. 
- S. c. . 110 S. E. 668 (murder of alleged 
paramour of wife; defense insanity on hear
ing wife's confession; prior hearing of other 
unchastity of hi.~ wife. admitted in rebuttal). 

Contra, but clearly unsound: • 1001, State v. 
Kirby, 62 Kan. 436, 63 Pac. 752 (murder of 

alleged seducer of defendant's daughter; to 
rebut the defendant's alleged mental excite
ment over the seduction, the prosecution was 
not allowed to prove the daughter's prior rep
utation for unchastity); 1896. People v. 
Strait. 148 N. Y. 56G, 42 N. E. 10t5 (wife-mur
der; after evidence of separation, oITered to 
show a cause of insanity, evidence of adultery 
while separated from a prior wife. offered to 
show that the subsequent separation from the 
second ..... ife could not have caused his mind to 
become unbnlauccd, was rejectAJd). 
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tion or an individual before reappearing, it follows that insanity in collateral 
relatives may indicate an anterior ancestral tendency capable of appearing in 
other collateral branches. It seems to be generally conceded that ancestral 
and perhaps collateral insanity may therefore be put in evidence. Yet the 
irregularity of its operation, its frequent dependency on external provoking 
circumstances as a condition of bringing it into activity, and the possibilities 
of too much weight being given to its probative value, have led the Courts, 
almost unanimously, to impose some limitations on its admissibility.l 

§ 232. 1 Thc various limitations suggcst~d sanity of a paternal aunt of the testator. lasting 
arc illustrated in thc following rulings. many ~f only cighteen months. admitted. there being 
which arc virtually based only on thc facts of other cvidence of thc testator's insanity: 
thc case in hand and should not servc as precc- the Court's opinion citcs cases from othcr 
dents: ENou:m: 1760. Earl Ferr~rs' Trial. jurisdictions. but ignores the foregoing threc 
19 How. St. Tr. 932. 937 (ancestral insanity ad- from its own jurisdiction; thi~ is c(>nsurable) ; 
mitt~d); 1813. M'Adam v. ·Walker. 1 Dow 148. 1912. Martin v. Beatty. 254 Ill. 615. 98 N. E. 
161. 167, 177 (left undecided; termed by Lord 996 (insanity of two brothers, two sisters, and 
Eldon, L. C .. a "very delicate question"; but a nephcw, held improperly cxcluded); 
most questions werc to his mind dclicate ones); Indiana: 1869, Bmdley v. Stat~, 31 Ind. 492, 
1838. Doc v. Whitefoot. 7 C. & P. 270. Gurney. 4!)5. 503, 510 (insanity of a half-sist~r, mother, 
B. (sister's insanity, excluded); 1840, R. v. her twin brother, lwd a cousin, admittcd, but 
Oxford, 9 C. &: P. 525, 538. 547. 4 State Tr. N. only in connection with other e\'idence of in
S. 497, 528 (before three judges; insanity of sane conduct of the defcndant); 1871, Sawyer 
accused's grandfather, father, and brother, v. Statc, 35 Ind. 80. 84 (preceding case ap-
admitt~d); 1844, R. v. Tucket, 1 Cox Cr. C. proved; sec quotation 6upra) ; 
103 (see quotation supra). Iowa: 1868, State r. Felter, 25 Ia. 75 (insanity 

UNITED STATES: Federal: 1858, U. S. 1:. of ancestors, admissible); 1876, Ross r. Mc-
HolmeH. 1 Cliff. 98, 109, 110 (unspecified Qui:lton, 45 Ia. 147 (parental insanity, ad-
"hereditary insanity". admitted) ; 1915, mi~siblc); 1894, Bim v. Rus.scll, 90 Ia. 656, 
James v. Stat~. 193 Ala. 55, 69 So. 56!} (murder; 57 N. W. 601 (same); 1894, Denning r. 
insanity of defendant's mother and her sistcr, Butcher, 91 In. 425, 59 id. 70 (same); 1897, 
cxcluded on the facts); State v. Van Tassel, 103 Ia. 6, 72 N. W. 497 
Arkanscu: 1898, Green ~. State, 64 Ark. 523, 43 (admissible as cumulath'e only, accompanying 
S. W. 973 (admissible only after cvidence of other e\'idence); 1899, Statc v. Robbins, 109 
insane conduct) ; In. 650, 80 N. W. 1061 (murder; epilepsy 
California: 1866. People v. Smith, 31 Cal. of defendant's mother and brother and in-
466 (insanity of mother and aunt, held ad- sanity of another brother, admitted) ; 
missihlc, other evidence of "personal insanity" Maine: 1885, St. Georgc r. Biddeford. 76 Me. 
being in the case) ; 598. semble (admissible) ; 
Columbia (Dist.): 1881. Guiteau's Trial. I, Maryland: 1902, Berry v. Safc D. &: T. Co., 
520, II. 1386, et piUsim (the insanity of 96 Md. 45, 53 At!. 720 (insanity in other 
Guiteau'A father and ncar relath'es was allowed members of the family, held inadmissible 
to be c\'idenced); 1900. Snell t·. U. S., 16 D. C. cxcept after e\'idence of ins..'Ulity in the per
App. 501, 511 (insanity in a second cousin. held Bon in issue); 1920, Mitchell v. Slye, 137 Md. 
inadmil'Sible); 89, 111 At!. 814 (testator's capacity; Berry 
Conneclicltl: 1880, State v. Hoyt, 47 Conn. v. Safe D. & T. Co. followed) ; 
518,540 (sister's insanity admitted, and cross- /.f(UlSaChllscI/S: 1868. Com. v. Andrcws. 
examination to show it not from hereditary Da ds' Rep. 133 (murder; insanity of various 
causes) ; ancestral relath'cs, admitted); 1868. Shailer r. 
Idaho: 1905. State v. Wett~r, 11 Ida. 433, 83 Bumstead, 99 Mas.~. 112. 131 (paralysis, etc., 
Pac. 341 (prin('iple approved); of "scveral of the family of thc tcstatrix", 
Illinoi.~: 1862, Snow v. Benton, 28 Ill. 306, not admitted becausc of lack of foundation; 
semble (insanity of a mother, admitt~d); but a proof of hereditary insanity is competent 
1874, Meeker v. Meeker. 75 Ill. 260, 270 in support of e\'idence of thc existencc of in
(paralysis of ancestors and near rC'lations, ex- Banity in any gh'cn case) ; 
eluded, because thc testator's affection by Michioan: 1868, People v. Garbutt, 17 Mich. 
paralysis was not disputed; .. had it been a 9, 17 (insanity of a brother, admitted; sec 
question of d'lubt, ... wc could sec its per- quot.'ltion supra) ; 
tinency"); 1883, Upstone 11. Peoplc. 109 III. MinneBota: 1895. Statc r. Hayward. 62 Minn. 
16!) (insanity of mother, sister, three brothers, 474,65 N. W. 63 (ancestral insanity, admil!8ible 
and mother's sister~. ; 1906, Dillman only to corroborate other and more direct 
r. McDanel, 222 Ill. 78 N. E. 591 (in- c\'idence) ; 
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§ 232 CIRCUMSTANTIAL EVIDENCE OF CAPACITY [CHAP. X 

These limitations, in general, may be gathered from the following passages; 
it will be seen that no clear settlement of them has been reached, except on 
the point that there must be some other accompanying evidence of insanity 
by conduct-manifestations (ante, § 23.4) on the part of the person himself: 

1844, MAULE, J., in R. v. Tuckct, 1 Cox Cr. 103 (receiving evidence of the insanity of a 
maternal grandfather): "It is a matter of fact and not a matter of law, that insanity is 
often hereditary in a family; but I think you should prove that in the first instance by 
the testimony of a medical man, and then your question "ill be legitimate." 

1856, THo~IAs, J., in Bazler v. Abbolt, 7 Gray 71: "With the fact that the father and 
mother or eithcr of them had becn insane, that the insanity had appeared in them about 
the same age and in same form, its existence in the child is rendered more probable and 
is believed IIpon less perfect evidence. The transmission of this predisposition to insan
ity is matter of general observation, and is recognized by the best medical authorities." 

1859, PEARSON, J., in State v. Christmaa, 6 Jones L. 471, 474: "[Hereditary insanity] 
would only be one link in the chain, and would not 'per se' establish the fact .•. , [The 
authorities being conflicting, yet] thus far the way seems to be clear. In order to render 
it admissible, the species of in'janity which is alleged and that which is offered to be proved 
in respect to members of the family must be of the same charncter; and the instances to 
be proven must have been notorious, so as to be capahle of being established by general 
reputation, and not left to depend upon particular facts and proof about which witnesses 
may difTer and the consequence of which would be to run ofT into numberless and endless 
collateral issues, so that in trying the question as to the insanity of one, the supposed in
sanity of half a dozen would he drawn in." 

1868, COOLEY, C. J., in People v. Garbutt, 17 Mich. 9, 17: "That insane tendcncies are 
transmitted from parent to child there is now no longer a doubt; and though it was once 
ruled that proof that other members of the same family have decidedly been insane is not 
admissible either in civil or in criminal cases, yet this ruling has been rejected as unphil-

Mississippi: 1913, Prewitt v. State, 106 Miss. 
82. 63 So. 330 (insanity of blood relatives. 
admitted; that the tendency to insanity is 
hereditable need not be expressly evidenced) ; 
Missouri: 1878, State r. Simms. 68 Mo. 305. 
309 (insanity of aunt and sisters. held proper 
to be considered, even though no other evi
dence "directly" tended to prove insanity); 
1887, State v. Pagels. 92 Mo. 307. 4 S. W. 931 
(insanity of persons not shown to be con
nections. held not "material", as ground for a 
continuance); 1899. State v. Soper, 148 1\10. 
217, 49 S. W. 1007 (insanity of collateral 
kindred. rejected on the facts); 1917. State r. 
Ro:lC, 271 Mo. 17. 195 S. W. 1013 (forgery; 
insanity of the defendant's mother's uncle, 
excluded) ; 
New Jersey: 1846. State v. Spencer. 21 N. J. L. 
196. 203. semble (admissible); 1921, Statc v. 
James, N. J. L. " 114 Atl. 5[;3 (murder; 
family history showing a "taint of insanity", 
not admitted merely to induce the jury's 
recommendation of lesser punishment) ; 

New York: 1882. Walsh 1'. People. 88 N. Y. 
467 (insanity of "parents or relath'es", ad
missible "in aid or corroboration of other 
proof"); 1906. Myer's WiII. 184 N. Y. 54. 
76 N. E. 920 (general paresis of the testatrix' 
mother and brother. exduded for luck of ('\·i
dence that the particular form was hereditary 

or transmissible); 1906, Pringle v. Burroughs. 
185 N. Y. 375, 78 N. E. 150 (ancestral or 
collatcral insanity, not admitted without 
conduct-cvidence of the person himself) ; 
North Carolina: 1859. State v. Christmas. 6 
Jones L. 471, 474 (see quotation supra); 
1875. State v. Cunningham, 72 N. C. 469. 474 
(insanity of uncles and aunts exrluded. where 
there was no insane conduct of the accused him
self in evidence; Bee quotation 8upra) ; 
Penll8ylrania: 1877, Laros v. Com., 84 Pa. 
204. 209 (quoted 8upra); 1909, Com. to. 
Snyder, 224 Pa. 526, 73 At!. 910 (Laros v. Com. 
approved); 1919, Com. v. Dale, 264 Pa. 362. 
107 At!. 743 (insanity in an ancestor need not 
first be shown before offering insanity in 
collaterals; but in criminal cases insanity in 
the accused himself must first be evidenced, 
and also the hereditary nature of the specific 
form of insanity found in the collaternls; and 
the testimony to insanity in collaterals must 
be based on personal obscrvatioll; 
Tennessee: 1875. Hagan v. State, 5 Baxt. 
615 (insanity of n brother admitted, there 
being evidence of the accused's insane con
duct) ; 
Vermont: 1896. Titus v. Gage. 70 Vt. 13.39 Atl. 
246 (intemperancc of parent. without medical 
t('stiml1llY t<J its significnnce, inadmissible). 

Comparc § 165. anle. 
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osophical and unsound, and it is now allowed to prove the insanity of either parent, -
or even of a more remote ancestor, since it seems well established thnt insanity sometimes 
disappears in one generation and reappears again in the next. . . . [In this case, insanity 
of a brother was admitted.] It sometimes occurs that persons in vigorous health and cor
rect habits, who have nevertheless entered into a marriage which violates some physiologi
cal law, may become parents of weak and diseased children only, so that insanity enters 
the family for the first time in the person of the children, but through qualities derived 
exclusively through the parentage. . . • If a family of several children should be found 
"ithout known cause to be idiotic or subject to mental delusions, the inference of heredi
tary transmission would in many cases be entirely conclusive, notwithstanding the inabil
ity to point out anything of a similar character in any ancestor. Insanity in a part of the 
children only would be less conclusive; but the admissibility of the e,·idence in these cases 
cannot depend upon its quantity, and it could never be required that it should amount to 
a demonstration." 

1875, BYNml, J., in State v. Cunningllam, 72 N. C. 469, 474: "It is held admissible in 
corroboration. . . . To allow such evidence to go to the jury as independent proof of the 
insanity of the prisoner would be of the most dangerous consequence to the due adminis
tration of criminal justice; since there are but few persons, it is ascertained, who have 
not had ancestors or blood relations, near or remote, affected by some degree of mental 
aberration. To admit such testimony, then, under the conditions set forth in this case, 
would break down the strongest barriers to crime established by the laws of evidence as 
heretofore understood." 

1877, AGNEW, J., in Laro8 v. Com., 84 Pa. 200, 209: "A Court is not bound to hear 
evidence of the insanity of a man's relatives ... [or other collateral or secondary evi
dence] as grounds of a presumption of possible insanity, until some e\idence has been 
given that the prisoner himself has shown signs of his own insanity." 

•• • 

§ 233. (3) Prior and Subsequent Insanity. A condition of mental dis
ease is always a more or less continuous one, either in latent tendency or in 
manifest operation. It is therefore proper, in order to ascertain the fact of 
its existence at a certain time, to consider its existence at a prior or a subse
quent time. The degree of continuity varies infinitely in various cases, and 
hence there can be little certainty in the inference from one period to another. 
Nevertheless, since it can never be known beforehand to what variety the 
case in question belongs in this respect, the facts of prior and subsequent 
existence cannot be absolutely known beforehand to be relevant. Much 
must depend on the t~·pe of insanity, as preliminaril;v indicated by the per
son's conduct at the time in question. There is also a further element of 
uncertainty in criminal cases, in that the accused has a strong motive to 
feign insanity after the act charged; and thus particular scrutiny is required 
in weighing the evidence of an accused person's subsequent insane conduct. 
In spite, however, of these uncertainties and difficulties, Courts are to-day 
universally agreed that both prior and subsequent mental condition, within 
some limits, are receivable for consideration; stress being always properly 
laid on the truth that these conditions are merely evidential towards ascer
taining the mental condition at the precise time of the act in issue: 1 

§ 233. I ESGLANI>: 1742. Sp.rgeson t>. eight years pre\·iou3. admitted to show in-
Sealey. 2 Atk. 412 (inquisition of lunacy, sanity in 1724); 1854. Beavan t>. l\f'Donnell. 
found in 172(;, and declaring inSllnity for 10 Exch. 184 (t() show that the defendant's 
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1822, WASHINGTOX, J., in Steren3 ,'. Van Cleve, 4 Wash. C. C. 262: "The point of time 
to be looked at ... is that when the will was executed .... The law permits evidence 
of such prior and subsequent incapacity to be given. But unless it bear upon that period 
and is of such a nature as to show incompetency when the will was executed, it amounts 
to nothing." . 

1854, SELDEN, J., in Waterman v. Whitney, 11 N. Y. 157: "The insanity or incapacity 
of the testator may be proved, not as important in itself, but as a means of arriving at his 
condition when the will was executed .... [It is useful] with a view to its reflex influ
ence upon the question of his condition at the time of executing the will. . . . The object 
of the evidence is to show the mental state of the testator at the time when the will was 
executed. Of course, therefol'e, it is ndmissible only where it has a legitimate bearing on 
that question, and of this the Court must jUdge, as in every other case where the relc-

insanity 011 the day of the contract was such 
as to be necessarily apparent to the plaintiff, 
the defendant's insane conduct before nnd 
after that day was ndmitted; Platt. 'B. : 
"The question is one of degree only; the fur
ther off the evidence is canicd. the weaker it 
may be; but it is stil! evidence. though. !lot 
proof. of the fact of knowledge "). 

Ur,nTED STATES: Federal: 1822, Stevens 
v. Van Cleve. 4 Wnsh. C. C. 262 (sec quotation 
supra); 1858. U. S. v. Holmes. 1 Cliff. 98. lOS 
(see quotation supra); 1896. St. Louis, I. 1\1. 
& S. n. Co. v. Greenthal, 23 C. C. A. 100. 77 
Fed. 150 (insanity three weeks before. ad
mitted; following U. S. v. Holmes) ; 
Alabama: McLean t'. State. 16 Ala. 679; 
1886, Kramer v. Weinert. 81 Ala. 414. 415. 
1 So. 26; 1895, Murphree v. Senn. 107 Ala. 
424. ]8 So. 264 (tempomry aberration twenty 
years before. not admissible without evidence 
of intervening aberration); 1911. Odom v. 
State. 174 Ala. 4, 56 So. 913; 
Arkansas: 1859, Clinton v. Estes. 20 Ark. 
219. 231; 1891, Bolling v. State, 154 Ark. 58S. 
599. 16 S. W. 658 (accused's conduct and 
language after a killing. admi8sible "whenever 
they are so connected with or correspond to 
evidence of disordered or weakened mental con
dition preceding the time of the offence as to 
strengthen the inference of continuance and 
carry it by the time to which the inquiry re
lates and thus establ:sh its existence at that 
time; or whene\'er they arc of such a character 
as of themselves to indicate unsoundness to 
such a degree or of so permanent a natnre as to 
have required a longer period than the interml 
for its production or development"; following 
the language of Com. v. Pomeroy. Mass. 
in/ra); 1894. Green v. State, .59 Ark. 246, 248. 
27 S. W. 5 (insanity twenty years before. ex
cluded on the fncts); 1898. Green v. State. 
64 Ark. 523. 43 S. W. 973 (defendant's mental 
condition after arrest and during custody. ad
missible); 1916, Mason v. Bowen. 122 Ark. 
407. 183 S. W. 973 (testator's utterancCl; re
ceived) ; 
California: 1867, People v. Farrell. 31 Cal. ':;SI 
(no time limit can be fixed in genera\)i 1SS5. 
Dalrymple's Estate. 67 Cal. 444. 7 Pac. 906; 
1897. People v. Griffin. 117 Cal. 583, 49 Pac. 

711 (fceule-mindedness six months later, ad
mitted); 1918, Allen's Estate, 177 Cal. 668, 
171 Pac. 686 (testator); 
Columbia: (Dist.): 1904, Shaffer 11. U. S., 
24 D. C. App. 417, 433 (accused); 
Connecticut: 1822, Grant v. Thompson, 4 
Conn. 208; 1831, Kinne v. Kinne, 9 id. 101, 
semble; 1921, Bishop v. Copp, 96 Conn. 571, 
114 Ati. 682 (range of time of inquiries, con
sidered) ; 
Florida: 1905, Starke r. State, 49 Fla. 41, 37 
So. 850; 
Illinois: 1862, Snow v. Benton, 28 Ill. 306, 
308 (insanity ten or twelve years before. 
admitted); 1878, neynolds v. Adams, !JO 
III. 147; 18!l3, Cra:g v. Southard. 148 Ill. 37. 
·16. 3.5 N. E. :361 (r.rior and suhsequent mental 
condition of testator. admissible); 1897, Hcpp 
v. Parr. 168 Ill. 459.48 N. E. 113 (prior mental 
condition of u testator. receivable); 1899. 
Kieman v. Schnitker. 181 Ill. 400. 55 N. E. 151 
(testator's utterances before and after execu
tion. admitted); 190:3, Baker r. Baker. 202 
Ill. 59.5, 67 N. E. 410 (" no fixed rule can be 
laid down "); 1904. Chicago U. T. Co. t·. 
Lawrence, 211 III. an. 71 N. E. 1024 (mental 
condition of an injured person); 1914. People 
v. Guvriio .... ip.h. 265 Ill. 11, 106 N. E. 521 (men
tal condit inn of accused at time of examination. 
admissible; and the expert's opinion how long 
it had exiHted) ; 
["dialln: 18S2. Dyer v. DYer, 87 Ind. 13. 19 
(mental condition of a testator the day before 
the will's execution, ndmitted); 1889. Staser 
v. Hogan, 120 Ind. 20i. 21i, 21 N. E. 1111 ("It 
was proper to show the condition of the testa
tor's mind at any time "); 1895. Bower v. 
Bower. 142 Ind. 194. 41 N. E. 52:3 (no fixed 
limits of time can he made); WOO. Enlow v. 
State. 154 Ind. 664. 57 N. E. 5:39; 1910. 
Taylor 1'. Taylor, 174 Ind. 6iO. 93 N. E. 9 
(adjudication of insanity in !!J06, held not im
properly excluded. on the facts. to show in
sanity at· the time of making a will in 1900); 
1918, Ramseyer v. Dennis. 187 Ind. 420. 119 • 
N.E.716; 
Iowa: 1868. State v. Felter. 25 Ia. 72. 75, 76; 
1876. Ashcraft I). De Armond. 44 Ia. 233 (ad
mitting evidence of continued preceding in
!mnity; "It would be otherwi!le if her insanity 
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vancy of testimony is denied. If the judge can see that the evidence offered cannot justly 
be ,mpposed to reflect any light upon the mental condition of the testator at the time of 
making the will, hc has an undoubted right to exclude it." 

1858, CLIFFOHD, J., in U. S. v.Ilollllea, 1 Cliff. !lS, 108: "His acts, conduct, and declara
tions, not only throughout this voyage, but throughout his whole life, from early youth to 
the time of his arrest, had been introduced; . . . counsel had claimed and exercised the 
right to examine the witnesses so called upon all SIl!'h occurrences, acts, and declarations 
in the life and conduct of the prisoner as tended to show that he was insane. . . . Beyond 
doubt the precise question to be tricd in all sllch cases is whether the accused W!l.S insane 
at the time he eOlUmittecl the act, and to thllt point all the evidence must tend. Great 
difficulties surround the inquiry. and it is for that reason that the rules of law allow a wide 
range of testimony in the investigation." 

were temporary in its nature. as where it was 
occasioned b~· the \'iolence of disease or where 
she was subject to lucid inlen'als "); IS7G. 
Statl; v. Lewis, 45 III. 20 (defendant's condition 
subsequent to the time of the act. IIdmitted) ; 
1876. Ross v. McQuiston. 45 Ia. 147: 1884. 
Stllte v. Jones, 64 Ia. 349, 355. 357. 3GO. 17 
N. W. 911; 1895. Bever v. Spangler. 93 Ia. 
57G, 61 N. W. 1072; 1905. Glass' Estate, 127 
la. 646, 103 N. W. 1013 (presumption as to 
senile dementia, discussed); 1906. Jones' 
Estate, 130 Ia. 177, lOG N. W. 610 (presump
tion defined); 190G. Wharton's Will, 132 In. 
714. 109 N. W. 492; 1909, Speer v. Speer. 146 
In. 6, 123 N. W. 176 (testator ill of broncho
pneumonia and executing a will while ill; 
testimony of witnesses "on the day but no i, 

at the time, when this will was executed", 
as to his business capacity of mind, not ad
mitted. because of "no prohative force"; 
a singular example of a Court. straining the law 
to avoid the supposed necessity of a new trial) ; 
Kansas: 1897, State~. Newman, 57 Kan. 705, 
47 Pac. 881 (condition "shortly before or aftcr 
the homicide". admissible) ; 
Kentucky: lUll. Bunks v. Com .• 145 Ky. 800. 
141 S. W. 380; 
Loui~iana: 1870, State v. Hays, 22 La. An. 
39 (Ilccused's conduct and language b'.!fore 
and after the time charged. admissible); 
19()'1, State v. Lyons. 113 La. 959. 37 So. 890; 
Maine: 1870. Rohinson v. Adams. 62 Me. 412; 
1885. St. George v. Biddeford. 76 Me. 598; 
Maryland: 1833, Da\'is v. Cah·ert. 5 G. & J. 
269 (testator's mental condition" both hefore 
and after thnt period ", admissihle); 1888, 
Spencer v. State, 69 Md. 28. 13 Atl. S09 (nc
cused's condition thrl'e Yl'ars before. excluded 
on the facts); 1902. Jones v. Collins. 94 !\Id. 
4Q.1 • .';1 Atl. 3!JS; 1905. Gesell t'. Baugher, 
100 Md. 677. 60 Atl. 481 (a sibylline utterance. 
pUrporting to follow the foregoing cases); 
1920. Hutchins t'. Hutchins, 135 Md. 401. 
109 At!. 121 (business transactions with the 
testator within n yenr hefore and :.fter. ad
mitted; with a distinction ns to general opinion 
to incapacity; the distinction seems ground
less) ; 
McusachtUcUa: 1820. Somes v. Skinner. 16 
Mass. 348. 358 (admitting previous extreme 

weakness of mind. to show present susceptibil
ity to undue influence); IS41. Peaslee v. 
Robbins. 3 !l.letc. 164 (indorser's insanity, 
before lind· after indorsement. admitted); 
1868. Shailer r. Bumstead. 99 Mass. 112 (sec 
quotation supra); 1871, White v. Graves. 107 
Mass. 327; IS75. Com. v. Pomeroy. 117 Mass. 
148 (aecused's subsequent ('ondition admitted; 
sec the phrasing followed in BolliDg r. State, 
Ark. supra); 1878, Da\'is t'. Davis. 123 Mass. 
598; 1879. !\lay v. Bradlee. 127 Mn55. 420; 
1882, Potter t·. Baldwin. 133 Mass. 428; 1890, 
Lane v. Moore. 151 1\lass. 87, 90. 2:3 N. E. 828; 
1890. Woodward t'. Sullh'an, 152 Mass. 470, 
25 N. E. 837; 1891. Dumangue 1'. Daniels, 
154 Mass. 483, 485. 28 No E. noo (subsequent 
mental condition admissible; the trial Court's 
discretion to eontrollls to time); 1896. Howes 
tl. Colburn. 165 .Mass. 385. 43 X. E. 125 (ap
proving the trinl Court's limitation to a period 
from about eight years before the execution of 
the will to about two and a half years after) ; 
1896, Laplante v. Mills. 165 Mass. 48;. 43 
N. E. 294 (menial condition of a boy a year 
after his injury, received; .. a boy who is dulI 
at fifteen probablY was dull at fourteen ") ; 
1904. McCoy 1'. Jordan. 18·1 Mass. 575, 69 
N. E. 358 (will; the range of time is in the trial 
Court's discretion); 1905. Hagar t'. Norton, 
188 Mass. 4;. 73 N. E. 1073 (transf!!r of stock, 
etc .. by deceased; Shailer v. Bumstead fol
lowed); 1909. Jenkins t'. Weston. 200 Mass. 
488. 86 N. E. 955 (the trial Court's discretion 
controls as to time); 1913. Aldrich r. Aldrich. 
215 !\lass. 164. 102 X. E. 487 (undue influence; 
circumstances 12 years prior. held not im
properly excluded on the fncts) ; 
Michioan: 1893. Haines 1'. Hayden. 95 Mich. 
332. 351, 54 N. W. 911 (subsequent mental 
condition. admitted on tile facts) ; 
.M inncsola: 1880. Pinney's Will. 27 l\Hnn. 282. 
6 N. W. 701 (see quotation supra); 1895. State 
v. Hayward. 62 !\linn. 47·1. 65 N. W. 63 (tem
porary delusions. of a different sort from that 
alleged against the witness. and existing some 
time before the trial, excluded); 1913, 
McAllister v, Rowland. 124 !\linn. 27. 144 
N. W. 412 (adjudication of insanity. made 
two months after the will, admitted); 
Millsouri: 18!)7, State v. Duestrow. 137 Mo. 
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1868, COLT, J., in Shailcr v. BUInstead, 99 Mass. 112: "By common observation and 
experience the existence of many forms of mental development, especially that of weak
ness in those faculties which are an essential part of the mind itself, when once proved 
imply that the infirmity must have existed for some time. The inference is quite as con
clusive that such condition must have had a gradual and progressive development, requir
ing antecedent lapse of time, as that it will continue when once proved for any considerable. 

44. 38 S. W. 554 (liberal range of time allowed) ; 
1897, Rhoades V. Fuller. 130 :\Ill. 179. 40 S. W. 
760 (insanity twenty days later. C!xrludcd, 
partly because proved by a probate judgment 
of gunrdianship; sec post. § 1671); 190/. 
Hamburger 1'. Rinkel. 164 Mo. 308. 6 .. S. W. 
104; 1\122. State r. Tanvnter. - Mo. . 2aO 
S. W. 480 (murder; plea. insanity; "liberal 
latitude" approved) ; 
MOlllaM: 1\109. State v. Crowe, 39 Mont. li4. 
102 Pac. 579 (trial Court's discretion) ; . -Nevada: 1889. State V. Lewis. 20 "ev. 3·12; 22 
Pac. 241 (approving Com. r. Pomeroy. Mas5.) ; 
New Hampshire.: 1871, State v. Jones. 50 
N. H, 369. 382 (in&~lIit~· "for a period of many 
years before the act ", admitted); 1876. State 
t·. Kelley. 57 N. H. 5-l!) (ins'mit~· two months 
hefore, admitted); 1898. Pritchard r. Austin. 
60 N. H. 367. 46 Atl. 188; 
New.Jersey: 18 .. 6. St.ate r. Spencer. 21 N. J. L. 
196. 203 (" Evidence of former attacks of 
insanity amounts to about this: It docs not 
show that the prisoner u'us insane at the 
time of the homicide; but if there is anti in
dependent evidence that he was so. the former 
insanity increases the probability") ; 
New York: 18.54. Waterman v. ·Whitney. 11 
N. Y. 157 (see quotation supra); 1888, People 
v. Hawkins, 100 N. Y. 408. 410, 11 N. E. 371. 
semble (accused':! insanity two months later, 
admissible); 1891, People II. Wood. 126 N. Y. 
249. 272. 27 N. E. 362 (diseased cnndition of 
the accused's brain. when examined by physi
cians. admitted to show insanity (It the time 
of the killing charged); 1893, People v. Taylor. 
las N. Y. 398. 404. 3·' N. E. 275 (condition 
during the four months between the homicide 
and the trial. admitted); 1896, Pe'lple ~. 
Nino. 149 N. Y. 317, ·ta N. E. 853 (admitt.ing 
language of the accused to the expert examin
ing him in jail for insanity); 1890. People v. 
Hnch, 150 N. Y. 291. 44, N. E. 977 (cxamination 
of the accused. made just before and during 
trial, !ldmitt~d) ; 
Norlh Camlina: 1820, State 1:. Scott, 1 Hawks 
24. 25, 32 (homicide; conduct and utterances 
on the morning after. excluded; Henderson. J .• 
diss .• holding them admissible "not. to prove 
the truth of the facts declared ", but to allow 
inferences); 1839, Norwood V. Marrow,4 Dcv. 
& B. 451 •• 578 (subscquent insane conduct, 
admitted; practically repudiating State v. 
Scott); 1880. State v. Vann. 82 N. C. 631, 
633 (insane language of the accused after the 
act. excluded) ; 
No. Dakota: 1917, \Vesterlnnd r. First Nat'l 
Bank. 38 N. D. 24. 164 N. W. 323 (voidable 

deed; judgment of insanity four years nfter
wards. held "entirely inadmissible, incom
rJetent, irreie\'ant. and immaterial to prove 
insanity at a prior date"; entirely unsound,and 
erroneuus, and unpractical) ; 
Ohio: 1878, Wheeler v. State, 34 Oh. St. 394. 
396 (inquisition of lunacy four years before. 
admitted) ; 
Oklahoma: 190/. Queenan v. Terr.. 11 Oklo 
261. it Pac. 218; 
Pennsylrania: 1821, Rambler t'. Tryon, 7 S. 
& R. 93; 1822, Irish v. Smith, 8 S. & R. 576; 
1845. Chess V. Chess, 1 Pa. St. 163; 1850, Mc
Taggert I). Thompson, 14 Pa. 15·!; 18.51. 
LoudeIl1·. Blythe, 16 Pa. 542; 1854, Wilkinsull 
tl. Pearson, 23 1'a. 120; 1861. Stauffer V. Young, 
39 Pa. 455, 4U2, semble; 1871. Pidcock t·. 
Potter. 68 Pa. 351; 1884, First Nat'l Bank 1:. 

Wireback's Ex'r. 106 Pa. 46; 188\1, Herster 
V. Herster. 122 Pa. 230. 16 Atl. 342 (see quota
tion post); 1893. Hindman v. Van Dyke, 1;33 
Pa. 243. 246. 25 Atl. 772 (condition four years 
before. admitted); 1895. Com. V. Bezek, 168 
Pa. 603. 32 Atl. 109; 1921, Com. V. Loomis, 270 
Pa. ~54. 113 Atl. 428 (testimony at former trial 
in 1918 of L. now said t~ be insane; the ad
judication of insanity in 1919. and his commit
ment. held not sufficient to show Ids present 
incompetency; an example of the law's 
pedantry, failing to distinguish between COII

c1usive and sufficient evidence) ; 
Rhode Island: 1904. State 1'. Quigley, 26 R. I. 
263. 58 Atl. 905; 
Vermont: 18.53. Robinson V. Hutchinson. 26 
Vt. 47 (see quotatioll supra); 1862. Fairchild 
V. Bascomb. 35 Vt. 398. 417 (condition four 
years before. admitted); 1918, Martin's 
Will. 92 Vt. 362. 104 Atl. 100 (will; an "ex
tendl:d period" c!)\'ered) ; 
West l'ituinia: 1878. Dinges 1'. Branson, 14 
"'. Va. 100. 105 (prior testamentary declara
tions. admitted to show capacity at a later 
time to recolleot and carry out u plan) ; 
Wisconsin: 1874. Burnham V. Mitchell. 34 
Wis. 117. 134; 1889, Giles v. Hodge. 74 Wis. 
360, 366. 34 N. W. 163; 1806. French lJ. State. 
93 Wis. 325. 67 N. W. 706 (a time subsequent 
held not too remote on the facts); 1899. Small 
v. Chan:pney, 102 Wis. 61. 78 N. W. 407 
(mental condition when adjudicated insane. 
presumed to continue subsequently. but not 
to have existed antecedently. unless with other 
evidence of similarity of mental condition ::t 
prior time); HIO!. Hempton V. State, III W;5. 
127. 86 N. W. 596 (insanity fourteen years 
before. admitted). 

Compare the cases cited post. §§ 1738, 1739. 
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§§ 219-242) PRIOR AND SUBSEQUENT INSANITY § 233 

period thereafter •.•. [Prior and subsequent declarations], if they are equally significant 
and no more remote in point of time, are equally competent, and may be quite as influ
ential. ... If therefore the statement or prior declaration offered has a tendency to prove 
a condition not in its nature temporary or transient, then, by the aid of the recognized 
rule that what is once proved to exist must be presumed to continue till the contrary be 
shown, the declaration, though prior in time to the act of validity of which is questioned, 
is admissible., Its weight \\;11 depend upon its significance and proximity." 

1880, GILFILLAN, C. J., in Pinney's Will, '27 Minn. '283,6 N. W. 7TH: "The gradual decay 
o~ his mental faculties from old age, ... when it begins, is progressive and permanent; 
and if at one time it has reached such a stage that the man has become incapable of doiilg 
business, it would be contrary to all experience that he should recover. So, if in such a 
case it is shown that at any time subsequent to that in question the man's faculties are 
so far unimpaired that he is capable of transacting business, it is evidence that they 
were so unimpaired at the time in question." 

There seems to be no agreed definition of the limit of time within which 
, 

sueh prior or subsequent condition is to be considered; and in the nature of 
things no definition is possible. The circumstances of each case must fur
nish the varying criterion, and set determination of the trial judge ought to 
be allowed to control: 2 

ISH. oUr, J., in Robinson v. Hutchinson, 26 Vt. 47: "Weakness of m/n'd at the time 
of making the will may be inferred from weakness subsequent, . . . when the declara
tions were made so near the time of the execution of the will that a reasonable conclu-

, 

, sion may be drawn as to the state of mind of the testatrix at the time the will was executed." 
1889, CLARK, J., in Herster v. llcrster, 12'2 Pa. '239, 16 Atl. 342: "The weakness of mind 

and consequen" susceptibility to 'influence which is admissihle in such a case must be 
shown to exist at the very time of the testamentary act. . '. The limitations which gov
ern the admission of this quality of evidence must depend largely on the character oC the 
unsoundness to be proved. There are types of mental unsoundness which appear sud
denly and may be of short duration, and in sUe'h cases the proof, to be of any avail, must 
come near to the precise time when the act was performed; but the decadence of old age 
and many forms of mental derangement and imbecility are of slow advancement, 'and 
proof of their distinct development at any given period will afford pretty clear ground to 
infer their existence for a long period, either before or after, with a considerable degree 
of certainty. . .. The Court must judge, in each particular case, how far it will be prof
itable to extend the rule before and after the precise date in question. . .. Of course 
the objective point of inquiry, in every case, is the state of mind at the precise date of the 
testllmentarv act." 

• 
1890, C. ALLEN, J., in Lane v. Moore, 151 Mass. Si, ~O (holding that the mental condi-

tion berore and after a given time, if near enough, is rele\'ant to show the condition at 
that time when it is in issue): "The judge will determine whether the time is so remote, 
or whether the circumstances have so changed, that declarations then made would not be 
deemed satisfactory e\'idence tending to show the person's condition at the earlier period." 

The question whether an inquisition or adjudication of lunacy is admissible 
at all raises a question of an exception to the Hearsay rule (post, § 1671). 
Supposing it admissible, then it evidences insanity at the time of inqui-

Z This relegation to thl! trial judge's dis
cietion is also approved in the following cases 
cited supra.' Clinten t'. Estes. Ark.: Enlow 1>. 

State. Ind.; Dumangue v. Daniels. Mass.; 
Wilkin eon o. Pearson, Pa. The length of time 

which has in \'arious cases been recognized as 
within the proper range of consideration is 
illustrated in the citations oC the foregoing 
note. 
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§233 CIRCUMSTANTIAL EVIDENCE OF CAPACITY [CHAP. X 

sition, and the present question of the relevancy of insanity at that time 
-' is then the same as in cases where the insanity is otherwise evidenced 
by conduct or the like. 

§ 234. Other principles affecting Proof of Insanity, discriminated. The 
only inquiry in this place is with the evidencing of mental capacity by cir
cumstantial evidence. Other principles specially affecting the proof of 
capacity are dealt with ebewhere, and are chiefly the following: the qualifi
cations, as to experience, of a \vitness to sanity (post, § 5GS); the qualifi
cations of a witness, as to his observation of the person in question (lJOst, § GS9); 
the exception to the Hearsay rule, admitting utterances of the person in ques
tion (post, § 1 i34); the exception to the Hearsay rule, admitting reputation 
to prove insanity (post, § H(21); the exception to the Hearsay rule, admitting 
official inquisition or adjlldica.tion upon insanity (post, § l()71); and the 
application of the Opinion rille to testimony to insanity (post, § 1933). 

§ 235. Intoxication. Intoxication, as a mental condition of temporary 
stupefaction, may be evidenced circumstantially in thc samc general modes 
that are availablc (ante, § 22i) for mental capacity or condition in general. 
(1) It may be evidenced by the person's conduct. l (2) It may be e,·idcnced 
by predisposing circumstances, i.e. by the drinking of intoxicath"c liquor. 2 

(3) It may be evidenced by his prior or :mbsequent condition of intoxication 
within such a time that the condition may be supposed to be continuous.3 

§ 236. 1 1905, Smith v. State, 142 Ala. 14. ant'> were drinking intoxicating liquor shortly 
39 So. 329 (conduct in a saloon. admitted to beforc. admitted); 1912. Rogers t·. State, 8. 
show the extent of intoxication); 1897. State Okl. Cr. 220, 127 Pac. 365 (witness); 1845. 
v. Harris. 100 Ia. 188. 69 N. W. 413 (burglary: Fleming t'. State. 5 Hump. (Tonn.) 5r.4 (drink
to disprovc the fact of the defendant's intoxi- ing a pint of brandy, admitted). 
cation at the time, evidence admitted of a rob- For the use of iutoxication as discreditinq a 
bery by him on the same ('\'cning); 1()(J.l. witllcSS, see post, § 933. 
Ford v. Kansas City. 1811\10. 137. 7!J S. W. 923 5 1900. Allen v. Allen. n Conn. 54, 40 Atl. 
(specific instances of intoxication, admitted to 242 (di\'orce for habitual intemperance; habits 
corroborate medical testimony to a geneml after date oC complaint. admitted); 1883. Up
intemperance. as being the rcal cause of plain- stone v. People. 1O!J III. 169. 175 (murder when 
tiff's suffering); 1896. Bagley v. Mason. 69 Vt. intoxicated; intoxication the day before, ad-
175, 37 Atl. 287 (battery; boisterous and bel- mitted); 190.~, Miller v. People, 216 III. 30!J, 
Iigorcnt conduct of the deCendant just before- 7·1 N. E. 743 (limits of time as to the taking of 
hand. admitted to show the extent of the ill- int0xicating liquor, considered); 1857. Com. v. 
toxicated condition in which the plaintiff Howe, 9 Gray Mass. 113 (prior nnd suhsequent 
alleged the defendant wus). intoxicatiGn, to show intoxication at the time 

21805, Tuttle D. Russell. 2 Day Conn. 202 of a confession, admitted); 1901. Raynor v. R. 
( .. Can a Court say that e"idence to show that a Co., 12!J N. C. 1!J5, 3!J S. E. 821 (intoxication at 
man has within an hour before drunk a quart of 3.45 P.M., held no evidence of intoxication at 11 
rum is not relevant to prove that the man is A.M. the same day; "neither drunkenness nor 
drunk? ... It is barely possible that the soberness is necessarily a continuing st."lte; 
consequence of a man's drinking a quart of rum both co)nditions are liable to rapid and frequent 
may nr.! be drunkenness, but generally it is fluctuation"; this ruling throws an odd light 
not only a highly probable but a certain eon- on the manners of inebriety in that iurisdic
sequence. Courts and juries in weighing evi- tion); 1855, McCallcles.~ v. Me Wha. 25 Pa. 95 
dence are to calculate on prohubilities. not (:->rior intemperate habits. admitted); 1921. 
possibilities"; this was the argument. as uf- Gibbard v. Evans. 87 W. Va. 650. 106 S. E. 37 
firmed by the Court); 1858. McDowell v. (negligent driving; defendant's intoxication 
Boston. 26 Ga. 535 (the mere t."lking of "mda- when drh'ing shortly prior. admitted); 1908, 
num at unspecified times was held not enough Pollock v. State. 136 Wis. 136. 116 N. W. 851 
to show general impairment or temporary uC- (intoxication It hours later. excluded). 
feetion by it); 1911, Stouse 1). State, 6 Oklo Cr. This use of a prior continuing condition is to 
415, 119 Pee. 271 (murder; that the defend- be distinguished from the use of an intemperate 
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§§ 219-242] CIRCUMSTANTIAL EVIDENCE OF DESIGN § 237 

Topic IV: EVIDENCE TO PROVE DESIGN OR PLAN 

§ 23i. General Principle. The existence of a design or plan is usually 
employed evidentially to indicate the subsequent doing of the act designed 
or planned (ante, §§ 102-113). An utterance in which a design or plan 
is asserted is admissible under an exception to the Hearsay rule (post, 
§ 1 i25). The question here is how such a design or plan may be otherwise 
evidenced, i.e., circull1stantially.l Of the three conceivable sorts of cir
cumstantial evidence (ante, § 190), only two are practically available, dz.: 
(1) Conduct, as indicating the inward existence of a design; (2) Prior 
or .Y1lbseqllent existence of the design, as indicating its existence at the time 
'in question. 

Design or Plan is to be carefully distinguished from Intent. In many 
parts of the substanth'e law, particularly in the criminal law, the state of 
mind accompanying an act becomes legally important, and is for such pur
poses one of the propositions in issue. This may he termed Intent. It is 
not used evidentially to prove something else; it is one of the ultimate parts 
of the issue. Design or Plan, on the other hand, has almost invariably (ex
cept where a conspiracy is charged) a purely evidential use; the inference is 
to be from the design to the act, and thus the design must in its tUrn be evi
denced. The two are practically as well as theoretically to be distinguished, 
because the conduct that evidences Intent (as Illay be seen po.~t, §§ :302-304) 
is often of a different sort and needs fewer restrictions than conduct evi
dencing Design. 

Design must also be distinguished from Emotion or l\Iotive (anger, jealousy, 
and the like). Thus, threats of violence may evidence both a Design and an 
Emotion. Conduct as evidencing Emotion is dealt with elsewhere (p08t, 
§§ 394-46).2 

§ 238. SlIndry Instances (Tools, Materials, Liquor Licenses, Preparations, 
Journeys, Experiments, Inquiries, Prophecies, and the like). The kinds of 
conduct which may evidence a design are innumerable in their variety. Any 
act, which under the circumstances and according to experience as naturally 
interpreted and applied would indicate a probable design, is relevant and 
admissible. It is true that the design indicated may be too indefinite to be 
itself relevant as evidence of an act (ante, § 106); but this does not affect the 
relevancy of the conduct to evidence that design. 

hahiJ, a8 evidence oj an act oj drinking done as a and illustrated in Judicial Trials" (1913). 
part of the habitual course of conduct (ante, § § 39-13. 
§ 96), and from the use of a condition of in- : The occasionally bazy condition of judi-
tozicatian as evidencing incapacity to do a cia! reasoning and nomenclature in this field 
IIpccijic act (ante, § 85). is iIIustrared in an opinion (Sta~ "D. Goff. 117 

§ 237. 1 From the point of \;ew of logic N. C. 755, 23 S. E. 3(5) admitting e\;dence 
and psychology as applicable to argument of threats to kill as indicating which party 
before the jury (not the rule!! of Admissibility), was the aggressor. hut using this singular 
see the marerials colleered in the present distinction:" while this was not ('()mpetcnt Il.B 

author's "Principles of Judicial Proof. as given e\'idence of motive. it was admissible to show 
by Logic. Psychology. and General Experience, romper." 

493 



§238 CIRCUMSTAXTIAL EVIDENCE OF DESIGN [CHAP. X 

:\Iost evidence of this sort needs no judicial ruling to determine its rele\'ancy, 
and the precedents deal with only a limited number of the possible uses of such 
evidence. The discretion of the trial Court should control in all these cases; 
it is impossible to la~' down any general rule that will be definite enough to 
scn'c as a solution for eaeh instance; and it is poor policy to attempt in a 
Supreme Court to pass upon the probative valuc of each given piece of 
conduct. 

Any attempt to reconcile all the rulings is hopeless; there is no reason why 
they should be treated as binding precedents. The question is always one of 
experience and common sense in ('ach case. The general judicial attitude is 
shown in the follow!flg passage: 

ISiS, llm:wr.n, J., in Statr. ,'. Adam,y, 20 Kan. a20 (burglary; the fOllr defendants held a 
meeting to arrange for tIll! ('rillle; a har of iron and a pair of pin('crs were alone ne('es~ary, 
and these the dcfellllant hrought i the fa('t~ were admitted of the defendant having tllke-n 
a carpenter's brace from a store and hidden it; a third pcrson removed it, and the defcnd
ant never used it); .. Would not the act be one tending to show preparation, a prepara
tion made fruitless by the unexpected aet of anoth('r? Could it not he shown that the 
one chargl'd with homiddc immediately prior thereto was providing himself with se\'eral 
weapons, thou;;h one only was use,l? . .. If olle ,"capon he stoic, another he borrowed, 
and one (his own) he Pllt in ordcr, would proof as to the first be incompctent while evi
dence as to the other;; was admissible? . .. If no act or conduct of the defendant could 
be shown unless the Illotive tl\('refor 'Jr the connection hetween it and the ('rime were made 
indisputahly clear, the range of inquiry would be limited and narrow. It is enough that 
the act has an apparent or probable eonnection with the crime, and then the motive of the 
defendant ami the weight of it as testimony arc to he con~itIercd by the jury. . .. ~Iust 
it be affirmatively shown that each wcapon was procllred with reference to the homicide 
before evidence concerning its procurement il' competent? Or are the fllcts concerning 
all to be put in e"idenee, leaving their weight to be determined by the jury:-"; anti the 
latter is approved. 

The acqlli::rition or possession of instruments, tools, or other means of doing 
the act, is admissible as a significant circumstance; the possession signifies a 
probable design to u:;e; the instruments need not be such as are entirely 
appropriate, nor such as were actually put to use.' In particular, the adver-

§ ISS. 1 ESGL.l.XD: 1855. R. 1). Jan·is. 7 
Cox Cr. 53 (the possession of a number of false 
coins, wrapped in separate papers. etc., ad
mitted to show n plan to utter them). 

U!oo"lTED STA1'ES: Federal: lS4!), U. S. r. 
Burns, 5 McLean 23. 26 (poS5Cssion of in
struments for counterfeiting, admitted); .4la
bama: 1886, Finch r. Stute, 81 Ala. 41, 42,49, 
1 So. 565 (borrowing a knife just before the 
affray in which the knife was u!iCd, admitted as 
.. sn act of preparation "); California: 1898, 
People 1). Cuff. 122 Cal. 589, 55 Pac. 407 (poi
!!Oning by strychnia; defendant's purchase of 
chloroform. admitted); Florida: lS99. Mobley 
r. State. 41 Fla. 021. 26 So. ;32 (murder by 
stabbing; purchase of poison and taking it to 
deceased's house, admitted as indicating a 
geneml design to kill deceased) ; Illinois: ISS;. 
Spies r. People. 122 Ill. 1, 141. 12 N. E. SOS, 

17 N. E. 898 (the fact that many men came 
promptly to a place and procured bombs 
silnult.nneously, held to point to an "expecta
tion that bombs would be found at that place at 
th:!lt time". and thus to tend to establish a 
specific plan for their use); Iowa: lS58, State 
1>. Hinkle. 6 lao 384 (wife-poisoning; previous 
possession of arsenic. admitted); 1884, State 
V. Franks. 64 la. 39, 42.19 N. W. 832 (burglary; 
prior possession of burglar'S tools. admitted); 
KansCUl: 1901, State v. Wayne, 62 Kan. 636, 
64 Pac. 68 (possession of tools appropriate to a 
burglary. though not exclusively so, admis
sible); Ma.,scu;huscl/s: 18-19, Com. 1>. Wilson, 
2 Cush. 5!J0 (burglary of the City Hall in 
Charlestown; e\'idence was rejected of the 
possession of n key fitted to open the door of 
the L:lllCf~5tcr Bank); 1849. Com. V. Willinms. 
2 ell.h. 584 (burglary; the pos5Cssion of 
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tisement or possession of the apparatus or a license for gaming,2 or selling 
liquor,3 evidences a design to game or to sell. 

The presence of a per80n at a place or a jOllrney towards it, together with 
beha\'ior showing a desire fur secrecy, may indicate a design to commit an 
unlawful act there.4 But the indications of secrecy are not essential. In a 
civil case, for instancc, a person's turning down the strc(!t to a railroad station 
would be some indication that hc planned taking the train; so too, waiting 
openl:.· under arms is some indication of a plan to use them, lawfully or un
lawfully. The significant thing is the going to or being in a place under 
('onditions which naturally suggest the supposed plan as a possible or probable 
explanation.1i Vt"llCre It person makes inquiries, either by word of mouth or 
by messenger, or by experimelltatioll searches for knowledge, it is natural to 
infer that he designs to usc the knowledge thus sought; and if the knowledge 

burglar'~ tool~. admitted); 18iO. Com. r. 
Choat~. 105 :\Iuss. 4il1 (arwn; after evidence 
tending to tiho\\' that the fire was set by mean~ 
of a box containing a Iil(htt·r\ candle and com
bustible materials. and not adapted to any but 
incendiary purposes. the fad was admitted of 
the defendant's possessioll of a similar bux he
fore the fire in question. as showing. with other 
things. "II Ill'(! of his shop for the purpose of 
preparing boxes and materials for setting in
cendiary fires. indudillg tht' fire ulleged. in I he 
sume plnce. and ,,1\ illstignted by one moth'e" ; 
di~tinguishing Com. v. Wilson. sliwa); Mis~is-

. . 1 -.-" L S " 'I' .,., 3' sIP1)1-: ~I u, on~ Ve tatr-. -J:" ~" ISS. _':>, "1 

(murder by shooting; procuring II pistol on the 
same moming. admitted); Mi.suuri: 18~8. 
State v. Rider. 95 Mo. 4i4. 485. 8 S. W. i:?:J 
(murder; the procuremen t of a pistol just 
beforehand. admitted) ; New York: 1897. Peo
ple v. Scott. 153 N. Y. 40. 46 K E. 1028 (get
ting a re"olver out of pawn a few duys before. 
admitted. to show deliberate intent); lI'a.sh
inglon: 1889. State 1:. Webster. 21 Wash. 63. 
57 Pac. 361 (murder; defendant's purchase 
and possession of cantharides. just before the 
shooting. admitted on the fac:ts); 1911. State 
". Hatfield. 65 Wash. 550. 118 Pac. 735 (pos
session of a corporate BCal). 

Compare the caBCS cited ante. § 88. 
For the Bubsequent possession 0/ sloleTi chattel.i. 

as indicating the act of stealing. see aTile. § 153. 
• There are a number of statutes denling in 

the same way with this and related offences. 
but they arc usually int~nded to luy down a rule 
for the burden of proof (post. § 2500). nnd do 
not add anything new to the law of admissibil
ity. The following are merely a few examples: 
Mass. Gen. L. 1920. c. 271. § 19 (advertising. 
etc .• a ticket. etc .• for lottery. evidence of the 
exist(mce of the lottery. etc.); 1895. Com. or. 
Gorman. 164 Mass . .'l·m. 42 N. E. 94 (posses
sion of policy slips. evidence of intent to game). 

• Conn. Gen. St. 1920. § 2822 (Federal 
liquor license or tax-pnymen t. to be evidence. 
with the possession of liquor. of possession with 

illegal intent); 1899. Guy 1'. Statt'. 90 l\·Id. 29. 
44 Atl. !I!li (Fedl'ralliquor license is e\'idence of 
sale); Mass. Gen. L. 1920. c. 138. § 60 (ex
posure of signs. et(· .. is e\'idence that liquor is 
tht're for sale); X'. H. Pub. St. 1891. r. 112. 
§ 2,'} (exposure of ~igns. labelled hottles. t'tt· .• 
ur a Federal liquor-tux receipt. is admissihlt' to 
show the ill,,!!::!l k"eping of liquor); 1915. 
Claun('h ~. State. 1>3 Tex. Cr. 3i8. 20-1 S. W. 
430 (Feder.!1 liquor license admitted); 188i. 
State c. Spaulding. GO Vt. 2::!S. 233. 14 Atl. iW 
(Federal license. admissible to show actunl 
sales; .. fC)r if he had the intent to do un lICt. 

it wvuld he more prohable tlUlt ht' did it thaI! 
it would be if he had no such int"nt. "); Vt. 
Gen. L. 1!117. § G5!1:3; (payment of Federal 
liquor-tax. to b" eddenre oi being a common 
Bcller and of kel'piul( a liquor-nuisance); 1906. 
State r. Xcthken. no W. Va. 6i:3. 55 S. E. i42. 

'1829. R. r. Wilsoll. 1 Law. Cr. C. 112 
(murder in a churchyard; the fact was offered 
that just before the affair the defendant and 
two otllCrs .. weT(~ lurking there clandestinely 
with a bundle of cloth; the object being to 
raise a presumption that they were there with 
an evil intent. and eroo that they must ha\'{' 
had malice against all persons coming in their 
way and likt'ly to intNrupt them"; Littlednl..,. 
J .• rejected it); lS96. Smalls v. State. 99 Gu. 
25. 25 S. E. 614 (waiting out in a field. armed. 
for a pursuing officer. admitted). 

6 A man's presence in a brothel is SOtne ed
denee that he intended to and did commit. 
adu.ltery: 1828. Astley r. Astley. 1 Hagg. Eecl. 
714.720; 1831. Kenrick r. Kenriek.·1 id. 114. 
138 (citing other cases); 1878. Latham ll. La
tham. :lO Gratt. Va. 307. 312 ("Such an act. 
wholly unexplained. might be considered evi
dence of gllilt. but it is clearly not one which 
precludes explanation "). 

80. too. the fact of n man and woman. not 
husband lind wif,'. spending the ni!>;ht alone in 
the ~ame sleeping-room: 1798. Williams r. 
Williams. 1 Hagg. Consist. 299; 1887. Com. 
1'. Clifford. 145 Mus>!. 97. 13 ~. E. :l45. 
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is needed or is adapted to help in doing the act in question, the inquiries or 
experiments are thus eyidential of a design to do the act. 6 ObsCllreintima
tion and allusion,s are often significant.7 Words of a person, uttered before
hand, indicating a knowledge that an event is about to occur or an act to 

5 Ark. 1801, Bolling v. State. 54 Ark. 588. 
596. 16 S. W. 658 (murder; buying a gun and 
practising shooting. a few weeks before. admis
sible); Conn. 1786, State t'. Green, Kirby 89 
(adultery; e\'idence admitted that the defend
ant hired a person to go to till.' woman's house 
and see whether her husband was at home) ; 
Ill. 1861. Com. v. Hersey. 2 Ill. 173. 177 
(murder of a woman by poisoning; an inquiry 
two or three years before as to the methods of 
procuring abortions. excluded); II/d. 1000. 
Carter v. State. 1;2 Ind. 22;. 8; N. E. 1081 
(abortion with drugs; the woman's inquiries. 
a few days before. us to mechanical methods of 
producing miscarriage. excluded; unsound); 
Ky. 1806. Jackson v. Com .• 100 Ky. 239. 38 
S. \Y. 422 (evidence of inquiries about cocaine. 
and of its known effects and use. in procuring 
abortions. admitted to show a plan to procure 
one) ; Mass. 1885, Costclo 1:. Crowell. 130 Mass. 
58S. 2 N. E. 608 (defence of forgery to a prom
issory note; evidence rejected of the plaintiff's 
having shown a person how to imitate notes by 
tracing, the character-rule being invoked; un

·sound); 1010. Com. v. Howard. 205 :\lass. 128, 
01 N. E. 307 (wife-murder by strangling; n 
soldier's handbook. including instruction~ for 
the compression of the carotid artery, with the 
leaf turned down at that place. the book be
longing to the defendant. admitted); N. Y. 
1882. Walsh t'. People, 88 N. Y. 462. 466 (mur
der by stabbing with a knife; a conversation of 
the defendant about the effect of throwing 
pepper into another's eyes nnd the punishment 
for it was admitted. as .. tending to show that 
the prisoner was meditating the infliction of a 
personal injury upon some one and [with other 
evidence) a personal injury to the deceased"; 
evidence was also admitted of his having had 
the knife, ullCd in the killing. sharpened on that 
morning. and of having the same morning 
asked the position of the heart in the body) ; 
R. I. 1809. State D. Mowry. 21 R. 1. 376. 43 
Atl. 871 (inquiries for a weapon like that used 
in a murder. and the presence of such a weapon 
at a third person's house. admitted); Vt. 1904. 
Wilmington S. Bank D. Waste, 76 Vt. 331. 57 
Ati. 241 (forgery by H. of a noto bearing W.'s 
signature; that in H.'s desk were found sheets 
of paper with defendant's name written several 
times. excluded, because no other evidence of 
H.'s authorship was given; erroneous). 

Compare some of the citations ante. § 106. 
'California: 1895. People D. Evans, Cal. 

-'. 41 Pac. 444 (the defendant spoke in the 
third person, saying that the man who had 
killed R. meant alsa to kill the deceased before 
he stopped); Connecticut: 1880, State D. Hoyt. 
47 Conn. 518. 522. 538 (murder of a father; 

• 

the defendant's declarations. ill the previous 
May. tll.!!t he should not be there to gather the 
corn they were planting. but should be in 
Kansas. admitted; also. .. Folks talk about 
me; I will come home drunk some time and 
give them something else to talk about •. ) ; 
Illinois: 1020. People v. Newsome. 201 Ill. 11. 
125 N. E. ;3;; (election frauds; defendant's 
prior statements explaining the case of such 
fraud by a certain method. admitted); Michi
oan: 1858. People t'. Potter • .5 Mich. 1.5 (jllst 
before coming to the place of the affray. the 
defendant remarked that" he had been reading 
• Jack Rand'. and he should not be surprised if 
he should turn highwayman sometime. for he 
had been struggling with pon>rty long enough .. 
and. at the same time holding an open dirk
knife, said .. if any man piled onto him. he 
would stick him"; this evidence was admitted. 
on the principle that" every occurrence. every 
remark. and the Whole conduct of the prisoner. 
from the time he and the deceased eame to
gether until the consummation uf the crime, are 
competeut ... for the purpose of illustrating 
the act itself by showing the influence which 
operated to' produce the catastrophe, to estab
lish malice, and to justify the act or mitigate 
the crime"); North Carolina: IS74. State 1'. 

Gailor, 71 N. C. 88. 90 (arson; the defendant's 
remark that" he would not be surprised if in 
three weeks there would not be a building on 
this hill, from the threats of B. M .... a third 
person. admitted); 1885, State v. Green. 92 
N. C. 779. 782 (the crime being supposed to 
have been committed for money paid by 
another, evidence was admitted that the de
fendant said he would soon have some money) ; 
Pcnnsylrania: 1876. Continental Ins. Co. ~ 
Delpeuch, 82 Pa. 235 (the deceased's pointing 
out his property just before death. held not 
rele\'llnt to show suicidal design); Viroi7!ia: 
1829, Rowt v. Kile, I Leigh 217, 223 (instru
ment alleged to have been forged by J. R.; a 
remark of his that .. his pen had not forgot to 
write". held not improperly excluded); 1805, 
Nicholas v. Com .• 01 Va. 741. 21 S. E. 364 (the 
defendant's statements on several occasions 
that the deceased had heart disease and was 
liable to die at any time). 

Compare the cases cited ante. § 106. .. Ge
neric Thrca ts." 

Some of the rulings cited under § 106. ante, 
could be as well considered from the present 
point of view. 

Tho following case is odd: 1003. Hains
worth v. State. 136 Ala. 13. 3-1 So. 203 (murder; 
defendant's facial expression at a prayer
meeting two houre before, admitted). 
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happen, tend to show a design to do it or to cooperate in it, so far as it was 
not definitely expected or foreknown by others, b use in that case the 
knowledge could be possessed only by the one planning it or privy to the 
plan; and the probative value of such evidence would vary 'with the particu
larity and exclusiveness of the foreknowledge thus indicated: 

1752, Blandy's Trial, 18 How. St. Tr. 1122. 1132; the defendant had frequently told 
the servants that her father, the deceased. ,,;th whose murder she was charged, would not 
live long, basing the prophecy on the sight of his apparition and other things. BatnuT{Jt, 
arguing for the prosecution: "Mark how the destruction of this poor man is ushered into 
the world. Apparitions, noises, voices, music, reported to be heard from time to time in 
the deceased's house; even his days are numbered out, and his own child limits the space 
of his life but till the following month of October. What could be the meaning of this 
but to prepare the world for a death that was predetermined? Who could limit the da~:s 
of a man's life but a person that knew what was intended to be done towards the shortening 
of it?" 

1880, Lomns, J., in State v. Hoyt, 47 Conn. 518, 538: "Remote and obscure allusions 
to the act in contemplation are admissible as tending to show an existing disposition or 
design. . .. The fact that the language might possibly have an innocent meaning did not 
prevent its consideration by the jury, who would of course be called upon to decide whether 
such was the fact, or whether it was a dark hint thrown from a mind that already felt the 
shadow of the coming tragedy." 

§ 239. Expla.nations of InCriminating Facts. According to the logical 
principle of Explanation (ante, § 34), it is always open to the person against 
whom such conduct is offered to explain away its force by showing some 
other hypothesis to be equally or more natural, as the reason for the conduct, 
than the design which it is claimed to evidence. Any e:x-planation ,vhich is 
at all plausible should be received. l 

§ 240. Offences or Other Acts to show Pla.n or System. In the 
cases just considered, the conduct carried within itself the suggestion of 
design or plan. But acts which in themselves or alone carry no such sug
gestion may, when multiplied, or when compared with other acts or circum
stances, suggest a common plan as the explanation or solution of the compared 
data. This kind of evidence has many difficulties; and the whole subject, for 
reasons of convenience, is dealt with elsewhere (post, §§ 300-371), where the 
distinction between the various uses of such evidence for proving Design, 
Intent, and Knowledge can best be examined. 

§ 241. Prior or Subsequent Design. The time of a Design or Plan is sel
dom material. Wherever it is, the general principle (ante, § 190) is applied 

§ 2St. 11881, People v. Malaspina, 57 Cal. 
628 (reason for eo trying a pistol, admitted); 
1898, People Il. Cuff, 122 Cal. 589, 55 Pac. 407 
(poisoning by strycbnia; custom of the place 
to have strychnia for vermin, admissible to 
explain the defendant's possession); 1822, 
Prindle Il. Glover, 4 Conn. 266 (showing an in
nocent reason for a suspicious haunting of the 
premises on which the trespass took place): 
1876, Com. Il. Bowers, 121 Mass. 45 (adultery; 

the defendants were found in a bed-room at 
night; the fact that their plans in going to the 
town were innocent, ezoluded, apparently be
cause the appearan('~s against them were so 
strong); 1877, Com. 11. Blair, 123 Mass. 242 
(ab:>rtion; similar ruling); 1877, State v. Eng
lish. 67 Mo. 136 (the defendant's journey to the 
place of a larceny, explained as called for by 
his business). 
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§ 241 CIRCUMSTANTIAL EVIDENCE OF DESIGN [CHAP. X 

that the existence of a prior or subsequent condition is relevant to show its 
existence at the time in question; the length of the allowable interval de
pending on whether, under the circumstances of the case, there is any real 
probability that the continuance of the condition was interrupted. The 
application of the principle may be seen in the rulings dealing with Design 
or plan as evidence of an Act (atlte, §§ 102-113). 

Topic V: EVIDENCE TO PROVE Ir-."l'Er-.--r 

§ 242, General Principle. The state of mind which accompanies an act is 
often of legal consequence as forming an ingredient necessary for the attach
ment of certain consequences. 

(1) Criminal Intent. The state of mind accompanying a forbidden act 
is frequently an clement material to make the act a crime. This state of 
mind, often spoken of as "malice", differs in different crimes. In no case 
is it malice in the sense of mere hostile feeling or enmity; for a religious fa
natic who kills to please his Deity and to save his victim from the taint 
of heresy, or a parent who kills his child to save it from starvation, may 
have legal" malice." This state of mind is also to be distinguished from 
design or plan, which, as already noted (ante, § 237), is a purpose or aim, 
considered with reference to its future fulfilment. The notion of Intent, in 
crimes, may be also, in a broad sense, that of ultimate purpose or object, but 
it is regarded simply as a state of mind co-existing with the act, and is of It 

conglomerate nature peculiar to itself. Thus, when A shoots a pistol whose 
ball strikes X, A's state of mind as he shot may have been that he was pull
ing the trigger of a pistol whose ball would (a.) strike a tree, (b) strike Z, 
(c) strike a person, X, who was about to assault A himself. Thc criminal 
law tells us whether either of these states of mind is criminal; but it does 
not need to generalize in one phrase or term the exact nature of aU possible 
criminai states of mind; it merely defines the criminal state of mind essen
tial for each respective crime. The idea of criminal Intent, then, usually 
partakes of deliberateness. knowledge, object, and the like; its absence is 
often indicated by the ideas of mistake, good faith, reasonable belief, and the 
like. So far as evidence of it is concerned, the evidence of emotion, of knowl
edge, or of design has a bearing only so far as emotion, or knowledge, or 
design enter by the criminal law as constituents of criminal Intent. In 
other words, there is no special evidence of Intent (with the exception to be 
mentioned) apart from evidence of emotion, of knowledge, of design. If 
those elements affect criminal intent (as they usually do), then whatever evi
dence would serve to prove those elements would be receivable, but no new 
or peculiar principle of evidence would be involved. If. for example, the 
charge is of breaking and entering with intent to steal, obviously "intent" 
here signifies II design", or "plan", and whatever would otherwise be 
receivable to show design would also be here receivable, in particular, the 
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conduct throwing light on the design of the person's entrance.l So if one 
is charged with wife-murder, his ill-feeling towards the wife would be an in
gredient of criminal Intent, and whateYer evidence would be otherwise suitable 
show motive (i.e. ill-feeling) would be receivable here also. So on a charge 
of uttering counterfeit notes, knowing them to be spurious, knowledge is an 
ingredient of the criminal intent, and whatever evidence would be otherwise 
suitable to show knowledge would here be appropriate. In short, Intent U8 

a separate proposition for proof does not commonly exi8t. Knowledge, emo
tion, and design are distinct from each other, and have more or less distinct 
modes of proof. But as Intent is constituted of one or more of these as in
gredients, it forms no separate title of proof; for each of the ingredients is to 
be proved in the way proper to itself. 

There is, however, one element in Intent which is distinct from anv of those 
, . 

above, and may thus have to be shown by different eyidcnce. This is the cle-
ment of deliberateness or wilfulness, the negative of irwdvertellce, accident. 
Thus, one who incorrectly writes the addition of a column of figures may do 
so inadvertently ur :ntentionally; one who knocks oyer a lamp and sets fire 
to a house may do so 3nadvertently or deliberately. This element is distinct 
from that of ignomnce, or mistake through ignorance (i.e. the absence of 
knowledge). l"or instance, one who utters a counterfeit bill may have known 
it to be counterfeit, but may pay it out by inadvertence, having drawn from 
the wrong part oi his pocket-book. So, on the other hand, one who sells 
tainted milk does not do it by accident, though he is ignorant of its bad qual
ity. In other words, one may lack knowledge and yet act deliberately, or 
one may have knowledge and yet act inadvertently. Thus, this distinct 
element in criminal Intent consists not alone in the voluntary movement of 
the muscles (i.e. in action), nor yet in a knowledge of the nature of an act, 
but in the combination of the two, the specific will to act, i.e. the volition 
exercised with conscious reference to whatever knowledge the actor Iza~ on the 
subject of the act.2 We do not necessaril~' show this in showing knowledge; 
and, conversely, we may find this conceded and still ha\'e to show criminal 
knowledge. For instancc, on the one hand, a person might know arsenic to 
be poisonous, and :.;et might administel' it inadvertently to another; so that 
independently of showing his past knowledge of its nature, it might also be 
necesS8.ry to negative his inadvertence. On the other hand, a person might 
deliberately pull the trigger of a firearm though ignorant that it was loaded; 
and thus the deliberateness of the act i.e. the combination of voluntary 

§ 142. I 1886. Reed. J .. in State 11. Teeter. extinguishment of the fire or the re$cue of the 
69 la. 718. 27 N. W. 485 (" It often occurs in property or pel'SOns within it. So if one was to 
human experience that the mere fact that a be found in the night time ill the act of breaking 
particular act has been done affords the best into a building in whi~h money or property of 
evidence of the motive or intention with which great value was deposited. his act would give 
it wn~ done. If one was to break and enter It very strong evidence indeed of the motive or 
building which was known to he on fire. the purpose which prompted it "). 
reasonable presumption from his act would be 2 Compare Austin's distinction between 
that his intention was either to attempt the Will and Intention. quoted poat. ,2413. 
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action with all the knowledge which the person had would be unques
tioned, and the further proof required would be that peculiar to showing 
knowledge of the particular firearm's contents. There may always thus be a 
residuum, apart from knowledge, which remains to be proved. 

This residuum, the element of deliberateness, the negative of inadvertence 
or accident, may of course be evidenced by the surrounding circumstances 
and the conduct, as other mental states are. It may also be evidenced by 
Design; for, e.g., one who has planned to kill another is very unlikely to have 
acted inadvertently in shooting at him. It may also be evidenced by Knowl
edge, for one who knows, e.g. that arsenic is poisonous, is less likely than 
otherwise to administer it inadvertently. It may also be evidenced by Emo
tion; for one who is angry with another is less likely than otherwise to strike 
him inadvertently. All these' elements, independently useful and provable 
as bearing on the doing of the act, help also to throw light on tIle intent 
accompanying the act. 

But there is one peculiar mode of evidencing this deliberateness the 
negative of inadvertence or accident which stands by itself, in the sense 
that it may have no bearing distincth'e1y on a prt!dous Design or on a previous 
Knowledge or on a previous Emotion, and ~'et may help to throw light on 
deliberateness, t:lis distinctive residuum, namely, other .9imilar acts. The 
doctrine of chances and the experience of conduct tell us that accident and 
inadvertence are rare and casual; so that the recurrence of a similar act 
tends to persuade us that it is not to be explained as inadvertent or accidental. 
The rulings dealing with this kind of evidence are for the sake of convenience 
dealt with elsewhere (post, §§ 300-371), in connection with the other prin
ciples to be distinguished. 

(2) Testamentary Intent. The state of mind accompanying an act dealing 
with a will is frequently of consequence as an ingredient of the total act. A 
tearing or a cancelling of a will mayor may not be a revocation according as 
it is done deliberately and knowingly or the reverse. The peculiar element of 
Intent, here as in the preceding case, consists not merely of knowledge of the 
nature of the paper, but in action with the presence of such knowledge and with 
the foresight of the consequences. Circumstances, conduct, knowledge, former 
design, and the like, all evidence this element of intent, and no distinct prin
ciple of evidence is involved. Other similar acts have rarely a bearing; so far 
as they have, they are admissible (post, § 370). Former design to revoke, as 
indicating probable intent at the time of destroying or cancelling, is admis
sible (ante, § 112, and post, § 1737). Subsequent belief in revocation, as point
ing back to an intent to revoke, may also be admissible (post, §§ 271, 1737). 
The Hearsay rule is here the chief obstacle to be considered (post, § 1737). 

(3) Sundry Intents. The intent accompanying an act may be material 
in an act of delivery, payment, or the like. The only question of evidence 
arising concerns the Hearsay rule for language accompanying the act (post, 
§§ 1770-1786). 
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SUB-TITLE II (continued): EV~DENCE TO PROVE A HUMAN 
QUALITY OR CONDITION 

TOPIC VI: EVIDENCE TO PROVE KNOWLEDGE, BELIEF, OR 
CONSCIOUSNESS 

XI. 

§ 244. General Analysis of the Subject. 

I. External Circumstances, as evidenc
ing Knowledge, Belief, or CoD.~ 
sciousnes8 

§ 245. General Principle. 
§ 246. (1) Defendant in Homicide: 

(al Reputation of the Deceased. 
§ 247. Same: (b) Threats. by the De

ceased. 
§ 248. Same: (el Violent Acts of the 

Deceased. 
§ 249. (2) Employer of an Incompetent 

Employee: (a) Reputation of the Employee. 
§ 250. Same: (b) Acts of t~e Empl?yee. 
§ 251. (3) Owner of a Vic101l~ Annnal. 
§ 252. (4) Owner or Possessor of a Dan-

gerous Machine or Place. 
§ 253. (5) Purchaser from an Insolvent 

or Lunatic. . 
§ 254. (6) Adverse Possessor, ReCCIver 

of Stolen Goods, Keeper of Premises for 
Illegal Business, and other Dealers With 
Property. h' 

§ 255. (7) Dealer with a Partners II>. 
§ 256. (8) Maker of False Representa

tions. 
§ 257. (9) Seller of Liquor to Intem-

perate or Minor. . 
§ 258. (10) Party Proseeutmg or Ar

resting without Probable Cause. 
§ 259. (11) Utterer of Forged or Coun

terfeit Paper or Coin, Possessor of Stolen 
Goods, etc. 

§ 260. (12) Possessor of a Doeument. 
§ 261. (13) Miscellaneous Instances .of 

Belief or Knowledge evidenced by Clr
cnmstances. 

§ 262. (14) Insane Belief, as shown by 
Facts told to the Party. 

§ 263. Disproof of the Facts Com
municated. 

2. Conduct, as evidence of Knowledge, 
Belief, or Consciousness 

§ 265. General Principle. 
§ 266. Conduct and Ut~erances, as 

evidence of Knowledge or Behef, as a Fact 
in Issue. 

§ 267. Conduct as evidence of Belief, 
and thus of the Fact believed; General 
Principle. 

§ 268. Same: Marriage, as evidence by 
Conduct or "Habit." 

§ 269. Same: Legitimacy, as evidenced 
bv Parents' Conduct. 

, § 270. Same: Identity. as evide!1ced 
bv Belief and Knowledge of Personal Domgs, 
Family History, and the like. . 

§ 271. Same: Tes~amenta~y Exe.cubonl as evidenced br the restator s Belief ana 
Declarations. 

§ 272. Same: Sundry Inferences f~om 
Belief to Past Acts, Contracts, Appomt-
ments to Office. etc. . 

§ 273. Conduct, as evidence of Gmlt, 
(1) Conduct in general; Demeanor when 
Charged or Arrested. . 

§ 274. Same: (2) Demeanor durmg 
Trial. 

§ 275. Same: (3) Refusal to Undergo 
a Superstitious Test. 

§ 276. Same: (4) Flight, Escape, Re
sistance. or Concealment. 

§ 2i7. Conduct as evidence of Con
sciousness of a Weak Cause i (1) General 
Theory. 

§ 278. Same: (2) Falsehood. Fraud, 
Fabrication and Suppression of EVIdence, 
Briberv. Spoliation, and the like. 

§ 279. Same: Other Rules discriI,n
inated' Confessions, Impeachment of WIt-
nesses,' Failure to prove Alibi. etc. . . 

§ 280. Same: Fraud in Separate LItI
gation j Fraud bv Agents. 

§ 281. Same:' Explaining away the 
Suspicious Conduct. 

§ 282. Same: (3) Taking Precautions. to 
or preyent I!1jury;. ConveYlDg 
• Insurlllg ngalllst RISks. 
, Same: Repairs of :I. Machine, 
or the like, after an Injury i offers 

to IIarm. 
§ 28-1. Same: (4) Fail~re to Pr?secutei 

Failure to make Complamt; FaIlure to 
explain Innocence. . 

§ 285. Failure to Produce EVIde.nce, as 
indicating Unfavorable Tenor of EVIdence; 
(1) in general. 
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§ 286. Same: (2) Witnesses not Pro
duced; (a) Witnesses unavailable or 
Privileged. 

§ 287. Same: (b) Witnesses Prejudiced 
or Inferior in Value. 

§ 288. Same: (c) equally 
Available to both Parties. 

§ 289. Sl\me: (Ii, Party himself failing· 
to Testify. 

§ 290. Same: (e) Sundry Distinctions; 

Criminal Cs.ses· Good Character; Experts; 
Experiments; Ikpositions; Explanations; 
Nature of Inference; Burden of Proof; 
Presumptions. 

§ 291. Same: (3) Documents or Chattels 
Destroyed or not Produced. 

§ 292. Silence, as equivalent to an Ad-
• • miSSion. 
§ 293. Conduct, as evidence of Con

sciousn('.s8 of Innocence. 

§ 244. General Analysis of the Subject. The notions Knowledge, Belief, 
and Consciousness are not precisely identical; but they have a common 
feature, which is the typical one so far as concerns the modes of evidencing 
these mental states. That feature is most nearly expressed by the term 
Consciousness, i.e. presence in the mind of an impression as to a given fact. 
Thus, a person's Knowledge of a city's streets may be inferred from his con
duct in finding his way through them unerringly; his Consciousness of guilt 
may be inferred from his conduct in fleeing from arrest; his Belief in a friend's 
innocence of embezzlement may be inferred from his conduct in trusting 
him with mone~·. The respective terms are by usage more usua))~· associated 
with different relations in which this impression of mind arises; the term Belief 
is used commonly when the impression is thought of as bearing on present or 
future action, Consciousness when thought of as bearing on past action, and 
Knowledge when thought of in connection with the reality of external ohjects. 

These states of mind mayor may not, considered in themselves, be in 
issue or be evidential of something else; e.g., a person's state of mind as to 
the city's streets may not be evidential to show their actual condition, but 
may be legally material otherwise; his impression as to his own guilt may 
be evidential of that, but not of something else; his impression as to a 
friend's innocence may not be evidential of his innocence, but may be material 
in other respects. We are here not concerned, in theory at least, with the 
way in which one of these states of mind has come to be an object of proof, 
either as being an issue or as being itself evidential of something else. The 
substantive law tells us when anyone of these states of mind is legally ma
terial to the issue; and the principles governing their relevancy evidentially 
to prove an act have already been considered (ante, §§ 1i2-177). It is [lS

sumed that somehow this kind of state of mind impression, consciousness, 
knowledge, belief is in the case, either as material to the issue or as relevant 
to prove something; and the question is how it is in its turn to be evidenced. 

Of the three modes (Prospectant, Concomitant, Retrospectant) of evi
dencing a state of mind (anie, § 190), the first two are here the commonest, the 
third rarely calls for a ruling. 

(1) Ccmduct or behavior (including language not used assertively) illustrates 
and points back to the state of mind producing it; and the state of mind which 
is variously termed knowledge, belief, or consciousness shows itself in the 
conduct of its bearer j 
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(2) External circumstances, calculated by their presence or occurrence to 
bring about the stn,te of mind in question, are also available to show the 
probability that consciousness, knowledge, or belief subsequently ensued j 

(3) A prwr or subsequent state of mind indicates, within certain limits, its 
existence at the time in question. 

These three typical modes of evidencing consciousness, knowledge, or belief 
have each their peculiar and common 'features, and must be examined sepa
rately, The inferences in the respective modes have so much in common that 
it is profitable to group them together. 1 The second of the above modes will 
for cOll\'eniencc' sake be considered first. 

1. External Circnmstances as evidencing Knowledge, Belief, or Consciousness 

§ 245, General Principle, There are, in a broad analysis, four kinds of 
circumstances (c\'ents or things) which ma~' point forward to the probabilit~· 
that a given person received a given mental impression (,i.e. obtained kllOWI
edge, formed a belief, or was made conscious) : 

(1) The direct exposure of the fact to his sense of sight, hearing, or the like j 
(2) The express making of a communication to him; 
(3) The reputation in the community on the subject, as leading probably to . , 

an express commumcatton j 
(4) The intrinsic quality of the OCCllrre1lCe, as leading either to actual per

ception by his senses, or to express communication. 
Throughout all these four modes there run two considerations, affecting 

some modes more strongl~r than others: (a) The probabilit~· that the person 
received an impression of allY fact at all; and (b) The probability that from 
the particular occurrence he would gain an impression as to the specific fact 
in question. Doubt may arise upon either of these points, and the Yarious 
modes above are stronger or weaker in one or the other of these considera
tions. The four modes may now be examined more in detail. 

(1) Direct e.rpOSlire of the fact to the .yell.~es. Here there is seldom any 
doubt as to the element (b) above; the question usually is whether the fact 
in question was brought within the range of the senses so as probabl~' to be 
perceh'ed at all, The trpical case is the possession of a document. If a 
deed or a notice was laid on A's desk, the probability (greater or less accord
ing to circumstanccs) is that A read it. But actual possession b~' A is not 
necessary; the posting of a placard in a street through which A habitual\~' 
passes is somc evidence that A ultimately came to see and understand its 
contents. Occasionally the element (b) above is the emphatic one; for ex
ample, where A is charged with selling liquor to B, a minor, the appearance 

§ 24.4. I From the paint of view of logic and .. Principles of J .Idicial Proof. us given by 
psychology as npplicable to nrgument beforc Logic, Psychnlogy, nnd General Experience. 
t!Je jury (not the rules of Admissibility), see nnd illustrated in Judicial Trials" (1913), 
tbe materials collected in the present author's §§ 3D-38. 
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of B, as indicating A's knowledge of B's minority or his belief in B's maturity, 
was the fact brought before A, and the question is whether it would probably 
have informed him as to the further specific fact, namely, B's age. 

(2) Express communicati{)n. Little difficulty can arise here. There may 
be a question as to whether the communication came from a source which 
the person was fairly bound to consider. authentic; but this would be a question 
of substantive law, involving the elements of good faith, constructive notice, 
or the like. There may also be a question as to the interpretation of the 
communication, whether its sense could properly ce taken as of one sort 
or another; but this also is a question of substantive law. 

(3) Repuiation. Here the element (a) is the important one. The pro
bative considerations are that, when a matter is so milch talked of in a com
munity that a reputation arises about it, a member of that community, in 
his ordinary intercourse with others, will come to hear it mentioned, i.e. b~' 
express communication; and the question is whether the probability is that 
there would be such a general discussion and whether the person is Iikel~' 
to have learned of that discussion. The first part of this inquiry whether 
a reputation can arise depends on the natme of the matter; the second 
part depends on the situation of the pcrson in question. l 

(4) Qllality of the OCClIrrence, in general. Sundfj' cases here combine the 
considerations of all the preceding modes, as well as of both the clements 
(a) and (b) above. Thus, a former accident to apparatus owned by A may 
indicate that A learned of the defect in the apparatus, eitlltr because he 
probably observed the former accident or because he probably was told of it 
by his subordinate having charge of the apparatus, or because complaint 
was probably made to him; and not only is the probability (a) of his hav
ing learned of the former accident thus :",volved, but also the probability 
(b) that the former accident would hU\'e revealed to him specificall~' the ex
istence of the defect. So, also, a former act of violence by the deceased, 
in order to have any value to show the slayer's ground for apprehension 
of an attack, must (a) not onl~' have been communicated to the slayer, 
(b) but also must be such as would create a belief in the deceased's 
probable aggression. 

Such being the various modes in which the evidence may operate, never
theless in a given situation (as where an employer is to be charged v:ith 
knowledge of an employee's incompetency, or a defendant accused of murder 
is to show belief in the deceased's probable aggression) the knowledge, 
belief, or consciousness may be sought to be evidenced by more than one of 
the above modes. Practicall~', therefore, it is more convenient to group the 
cases, not according to the above modes of operation, but according to the 
various ultimate facts the knowledge or belief of which is to be shown. 

§ 115. 1 Whether the reputation of a fact 1626. and has nothing to do with the prcsent 
is admissible to prove the fact itself is a quc!!- subject. 
tiOD of the Hearsay rule. trcawd pOBt. §§ 1580-
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§ 246. (1) Defendant in Homicide; (a.) Reputation of the Deceased. Where 
a defendant charged with murder asserts that he killed in self-defence, his 
state of mind at the time of the killing becomes material; and an important 
element in determining his justification is bis belief in an impending attack 
by the deceased. The reputation of the deceased for a violent, dangerous, or 
turbulent disposition is a circumstance which would contribute to such a 
belief: 

1848, LU~IPK[:-O, .J., in Monroe v. State, 1) Ga. 13;: "Reasonahle fcar, under our code, 
repels the conclusion of malicc j and has not the character of the deccased for violence 
much to do in detcrmining the reasonablencg:; or unrcasonablcne5s of the fear under which 
the defendant claims to have acted? Does it makc no difference whether my adversary 
be a reckless and overbearing bully, ha\'ing a heart lost to all social ties and order and 
fatnlIy bent on mischief, or is a man of Quaker-like mien and deportment, one who never 
strikes except in sclf-defence and then e\;ncing the utmost rcluctance to shed blood? Who. 
knowin~ the character of Kyd the pirate. or of the infamolls John A. Murrell, would not 
instantl~', upon their approach armed with deadly weapons, act upon the presumption that 
robbel'~' or murder or both were contcmplated ? We apprehend that the imminence of the 
danger, as wcll as the chances of escape, will depend greatly upon the temper and disposition 
of our foc," 

1856, \VALKEH, .J" in Franklin \'. Siall', 29 Ala. Ii: "Conduct of a lUan of peaceable 
character and harmless dl'portment might pass by without exciting a ren..~onable appre
hension of impending pcril j while On the other hand the same conduct from a man of 
notoriously opposite character and habits might ren:-onably produce a consciousness at 
the most imminent peril and a conviction of the necessity of prompt defensive action, 
Whenever such had character on the part cf the deceased thus illustrates the circum
stances attending a hOIllj(·ide, and the circumstances, so illustrated, tend to produce a rea
sonable belief of immilient danger in the mind of the slayer, the character, as mingled with 
the transaction, is a part of it, and is indispensable to its correct understanding." 

1875, ROBEHTS, C. J" in Horbach ". Siale, ·13 Tex. 250: "A man's character for vio
lence, dependent upon his irascible temper. o\'erbearing disposition, amI reckless disregnrd 
of human life, is as much a part of himself as hi~ judgment and discretion, his sight or hearing. 
his strength, his size, his acti\;ty, or hi5 age, anyone of which may become a material 
fact to give a correct understanding of hi:; conduet and the intention \\;th which an act is 
done by him, and are therefore part of the' res ~e5tre' when p~rtinent to the act sought to be 
explained. Their offiee in evidence is adjecth'e, or auxiliary to a substanth'e fact to which 
they are pertinent and without which they arc irrele\'ant and immaterial. They are 
helps to the understanding in constnling human conduct. The mind cannot rrject 
or disregard them. They, and all like helps, ever ha\'e been and ever \\;11 be ele
ments in the formation o( belief as to what a lllan designs by an act to whieh 
they are pertinent., " If then the character of the assailant in any case hn..~ 
helped to form a reasonable belief in the mind of the assailed that his life was then in 
danger, when the acts alone would fail to do it, the jury should in some way be informed of 
the character of the assailant, as well as of his acts. to enable them to understand that the 
belief was a reasonable one, , .. It is senrcely necessary to go into an explanation of the 
condition of things in this eountry whieh imperatively requires the admission of the proof of 
the character of the deceased for violence, . '. It is well and generally known that there are 
some violent and dangerous men in this country, who are in the habit of carrying pistols, 
belted behind them and in their pockets, who never think of fighting in any other way 
than with deadly weapons, who are expert in lIsing them, and who. cspecially when in
toxicated, bring on and press to the extreme of outrage their deadl~' encounters for causes 
and provocations that ;vould be regarded as utterly trh'ial by peaceable men; and that if one 

505 



, 

§ 246 EVIDENCE TO PROVE KNOWLEDGE OR BELIEF [CHAP. XI 
-

of such persons, whilc cngaged in an angry altcrcation, should suddenly step back and rapidly 
throw his hand behind him, it might rcadily bc understood by those who saw it to mean that 
hc wa.~ in thc act of drawing a pistol to usc it. Thc same act by one of the great mass of our 
peaceablc citizcns who arc not in the habit of carrying weapons would suggest no such 
thought, and in such case the pistol would ha\'c to be drawn and exhibited bcforc any such 
thing would bc conceived, unless there hnd becn somc very extraordinary provocation. 
This state of things herc is a substantial reality, well known and ostensiblc to thc perception 
of evcry onc at all famili~r with the subject; -and men act upon it, and arc compelled to act 
upon it, in defending thelllsch'cs from deadly assaults. . .. It may bc deduced from these 
authorities that the general character of thc deceased for violencc may be proved when it 
would serve to explain thc aetions of the deceased at the time of the killing; thai thc actions 
which it would scrvc to explain must first be pro\'cd bcforc it would be admissible as cvi
dence; that if no such acts werc proved as it would serve to explain, its rejection whcn offered 
in evidence could not be error; and that, if rejccted when a proper predicate has been estab
lished for its admission, it is held to bc error .. " In arraying thc facts to cstablish that 
he actcd in self-defence, if an act of thc deceased at thc time of the killing is of doubtful 
import, or is otherwisc of a character that it would bc explained and construed morc fa\'or
ably for the accllsed by adding to it thc proof of thc character of thc dcceased for violence, 
then such proof is admissible." 

The admissibility of such evidence is recognized, on principle, in all 
but a few jurisdictions. l The law varies, in the several jurisdictions, only 

§ UG. I Federal: 1896. Smith r. U. S., 161 (bad character for peacefulness, admitted; not 
U. S. 85. 1U Sup. 483 (Gray, J.: "that the dc- necessary to usc :my special furm of word~. 
ceased had the general reputation of being a such as "bloodthirsty", "quarrelsome", etc.); 
quarrelsome and dangerous person was com- lS82. Storey v. State. 71 Ala. :329. 341 (admis
petent. especblly if his character in this re- sible" in all cases where an issue of self-defence 
spect was known to the defendant"; the properly arises"); lSS3. Williams r. State. 74 
"especially" here is an uncertain phrase. in- Ala. 18. 20 (admitted, citing the last three 
clicating an unfamiliarity with the principle); cases); 1889, Smith r. State. 88 Ala. n, 7 So. 
Alabama: 1833. Quesenberry t·. State. 3 Stew. 52 (principle affirmed); 1891. Amos t'. St.ate. 
& P. 308. 315 (" if the circumstances were such 96 Ala. 120, 124, 11 So. 424 (not admitted 
as to leayc any doubt" as to the necessity of where there were no facts that could exrite a 
self-defence admissible); 1853, Pritchett v. belief of peril); 1893. Karr r. State. 100 Ala. 4, 
State, 22 Ala. 39 (admitted in cases of self- 14 So. 851 (no conditions specified); lS98. 
defence, because it "might very reasonably Naughero. Statc. 116 Ala. 463. 23 So. 26; 1898. 
justify a resort to more prompt measures of Rufus r. State. 117 Ala. 131. 23 So. 144 (ex
sclf-presprvation"; but the deceased "for- eluded, the defendant being "clearly at 
feits no right to his life", ulltil "by an actual fault"); 1903. I\Iorrell v_ State, 136 Ala. 44, 34 
attempt to execute his threats. or by Borne act So. 208 (excluded. there being no eyidcnce of 
or demonstration at the time of killing. taken in an o\-ert act); 190.5. Green t·_ State. 143 Ala. 
connection with such character or thrcats. he 2,39 So. 363 (rule stated): 1909. Pate v. State. 
induces a reasonable belief", etc.; this is the 162 Ala. 32, 50 So. 357 (repute in a place 8 
foundation of the "overt-act" doctrine. ad- miles away. admitted); 1917. Glover 11. State, 
vanced later); 1856. Franklin v. State. 29 Ala. 200 Ala. 384. 76 So. 300 (deceased's habit of 
10. 14 (character for turbulence. violence. "carrying a pistol, unknown to defendant. 
revengefulness, bloodshed, and the likf:'. ad-I excluded) ; 
missible where the deceased's conduct in the Arkansas: 1874, Palmore r. State, 29 Ark. 248. 
light of the character would excite apprehen- 261. 263 (admitted); 1904. Long v. State. 72 
sion: not limited to doubtful cases); 1875, Ark. 427. 81 S. W. 387 (reputation of the de
Eiland 11. State. 52 Ala. 333 (same; "it should ceased residing in another State, excluded); 
never be received when I1t the time of the kill- California: 1858. People v. Murra~·. 10 Cal. 309 
ing there is no act or word of the deceased which (admissible "when the circumstances of the 
can be illustrated or explained by it. or when contest are equivocal" as to self-defence); 
there is not evidence conducing to show the 1861. People D. Lombard. 17 Cal. 316. 320 (ad
killing was in self-defence"); 1880. Roberts missible "where the immediate circumstances 
11. State. 68 Ala. 165 (same; adopting the same of the killing render it dnubtful whether the 
phrasing as in the case of threats; see post. act WM justifiable or n"t "); 1871. People t'. 

§ 247); 1882, De Arman 11. State, 71 Ala. 360 Edwards, 41 Cal. 640. 643 (like Peoplo 11. Mur-
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as to the definition of the chief details that are made conditions of admis
sibility. 

These details, and certain distractions must now be noticed: 
(a) Overt act. The abstract validity of the principle cannot be doubted. 

That the deceased's reputation should in such situations be accepted as affect
ing the defendant's apprehensions is clear. But the unconditional and indis-
ray): 1896, People v. Howard, 112 CaL 135, 
,14 Pac. 464 (admissible "in rare cases"): 1899, 
People v. Griner, 124 CaL 19. 56 Pac. 625 
(distinction between "character" and "general 
reputation", not decided): 1906, People v. 
Lamar, 148 CaL 564, 83 Pac. 993; 
Colorado: 1878, Dayidson v. People, 4 Colo. 
145, 150 (admitted, if an attack by the deceased 
is shown): 
Delaware: 1845, State v. Thawley, 4 Har
ringt. 562 (excluded, on the theory that it is no 
excuse; Harrington, J., dubit.) : 
Florida: 1886, Bond v. State. 21 Fla. 738, 756 
(excluded, because there was no eyidence of 
hostile conduct at the time); 1891. Garner v. 
State, 28 Fla. 113, 136, 9 So. 835 (admissible 
when there was "some demonstration which", 
though otherwise innocent, .. when received or 
considered in connN·tion with or illustrated by 
such character, mny arOUEe a reasonable belief 
of imminent peril" of death or great bodily 
harm: the Court to determine whether evi
dence of such exists. solving doubts in fayor of 
the defendant); 1893, s. c. 31 Fla. 170, 174. 12 
So. 638 (same): 1893, Roten to. Stat~, 31 Fla. 
514, 523. 12 So. 910 (admissible only after evi
dence of a hostile demonstration or overt act) ; 
18\)4, Steele to. State, 33 Fla. 348. :350, 14 So. 
841 (same as Gllrner r. State, semble); 1896, 
Hart v. State, 38 Fla. 39. 20 So. 805; Allen '1'. 

State, 38 Fla. 44. 20 So. 807; 
Georgia.: 1848, Monroe v. State. 5 Ga. 85. 137 
(admitted); 1855, Keener v. State. 18 Ga. 194, 
220 (same); 1855, Bowie v. State. 19 Gil. 7 
(same); 1892, Croom v. State, 90 Ga. 430, 17 
S. E. 1003 (charactp.r for violence towards 
negroes. excluded); 1903, Dannenberg to. 
Berkner, 118 Ga. 885, 45 S. E. 682 (rule ap
plied) : 
Idaho: 1868, People v. Stock, 1 Ida. 218 (ad
missible, if the. circumstances" raise a doubt" 
in regard to self-defence) ; 
Illinoi8: 1885, Davis to. People, 114 III. 86, 95, 
29 ~. E. 192. semble (that he was" a good man 
in a fight ", admissible); 1902, Carle v. People, 
200 Ill. 494, 66 N. E. 32 (admissible, after other 
e\'idence tending to show the deceased's ag
gression) : 
Indiana: 1858, Dukes v. State, 11 Ind. 556, 
565 (admitted where a question of self-de
fence arose): 1864, Fahnestock '1'. State. 23 
Ind. 231, 237, umble (general character for 
violence when intoxicated, admissible); 1884, 
Boyle '1'. State. \17 Ind. 322, 324 (character 
admitted); 18tH, Bowlus v. State, 130 Ind. 
227.28 N. E. 1115 (same); 

Kansas: 186-1, Wise v. State, 2 Kan. 419 (ad
missible, semble, where from other circum
stances it appears that .. the defendant was 
justified in believing himself in danger "); 1874, 
State v. Potter, 13 Kan. 414, 423 (admissible. 
semble, where there is a doubt as to self-de
fence and the testimony" may serve to explain 
the conduct of the deceased "); 1878. State 1:'. 
Riddle, 20 Kan. 711, 714 (excluded on no clear 
rule; here there was an assault by the deceased, 
but not such as to excite fear of serious harm) ; 
1879, Stat~ v. Scott, 24 Kan. 68,70 (admitted; 
no rule stated); 1902, State v. Spangler, 64 
Kan. 661. 68 Pac. 39 (admissible) ; 
Kentucky: 1858. Payne '1'. Com .. I Mete. 370, 
379 (charactl'r, and the habit of carrying con
cealed deadly weapons, admitted; no general 
test laid down); 1871. Bohannon '1'. Com .. 8 
Bush 481. 488 (semble, admissible); 1803, 
Riley v. Com., 94 Ky. 266, 270, 22 S. W. 222 
(admitted) : 
Louisiana: 1850, State v. Chandler, 5 La. An. 
489 (excluded; no reasun given): 1S54. State 
v. D'Angelo, 9 La. An. 48 (same; Slidell, C. J., 
intimating possible exceptions): 1855, St:ltc 
v. Brien, 10 La. An. 453 (same as Chandler's 
case): 1856. State v. Jackson, 12 La. An. 679 
(~ame); 1878, State t. Robertson, 30 La. An. 
340 (admitted where aggression by the de
ceased is shown, nnd semble previous threats; 
the abo\'e cases ignored); State 11. Burns, 30 
La. An. 6i9 (the preceding case ignored, the 
carl:; cases cited; the evidence rejected, as 
under a general rule, intimating that on a 
proper showing of self-defence. it might be 
admissible); 11:>80. State v. Vance. 32 La. An. 
1177 (excluded, because no action evincing 11 

hostile purpo~e at the time was offered. a prior 
conditional threat not sufficing); State r. 
Ricks, 32 La. An. 1098 (admissible. when 
.. threatg and hostile acts or demonstrations nrc 
proven "); 1881. State v. Jackson. 3:3 La. An. 
1087 (:Idmissible, if there was an "assault or 
hostile demonstration" at the time, prior 
threats not being a sufficient foundation); 
1882, State v. McNeely. 34 La. An. 1022 (ad
missible in connection with previous threats 
alonel: 1883. State '1'. Garic, 35 La. An. 970, 
9il (II charge that it could be considered. "in 
connection with proof of an overt act", ap-
parentiy approved) : State v. Claude. 35 La. An. 
71. 74 (admissible when "any assault or hostile 
demonstration" or other circumstances show-
ing belief of danger is proved) ; 1884, State 1'. 

Watson, 36 La. An. 148 (admitted, if there wero 
.. throats made and communicated. rollowed by 

507 



-
§ 246 EVIDENCE TO PROVE I{NOWLEDGE OR BELIEF [CIlAP. XI 

criminate admission of such evidencc is dangerous. The danger is, not only 
that the deceased's rcputed character, oncc in cYidence, wiII be appealed to as 
justifying the deliberate destruction by private hands of a detestcd malefac
tor, but also that, though no plausible situation of self-defence is othcrwise 
evidenced, this c\·idcncc will be improperly used to confuse the issue as if 

• 

some act on the part of the deceased to induce treat threats at the time of tho nffray as equh'a-
the belief or apprehension that the threats were leut to an overt act of aggression; (3) In the 
about" to be executed); State v. Birdwell. Paterno case. the doctrine is laid down that the 
36 La. An. 859, 8Gl (admissible only in eaSC uf deceased's character and threats arc also e\-i-
an '·o\·ertact. assault. or hostile demonstration" dential as explaining away the inference of the 
at the time. and not merely of the usc of pre- defendant's malice from his prior preparations; 
vious threats); 1885. State I'. Saunders.:37 this doctrine is apparently unsound as far as 
La. An. 3S9 (admissible in case of a "hostile concerns the eharacter-cvidence; sec l)O~t, § 
demonstration. o\"Crt act. or threats"; citing 247. Ensuing mlings centrc chiefly on the 
only State t·. Garic); State r. Ford, 37 La. An. question of the finality of the trial Court's 
4·13, 4GO (same test; the trial Court is to de- mling: 1004, State v. Golden. 113 La. 791, 37 
termine whether the preliminary O\'crt-aet So. 7;37 (the trial judge, not the jury, deter-
e\'idence ruffices); State t· • • lun vier. 37 La. An. mines whether the O\'ert net has been sufficiently 
644 (snme); State r. I\:ervin, 37 La. An. 7S::! e\'idenced, but his ruling may be rm'iewed); 
(same); Stutet· .. Jackson,37 La. An.SUfI (,arnc); 1900. State v. Rodriguez, 115 La. 1004,40 So. 
1888. State v. 'Villi:ll11s. ·10 La. An. WS, :; So. 438 {mocie of Plt'paring the judge's certificate 
6::!0 scm/lie (saml'): IS!IO. State 1'. Cl)~gr()\·e. ·I::! of findiug as to the overt act. under St. 1896. 
La. An. 7Sa, 7 So. 71-1 (":lIne); ISfJl. St:ztl' r. Xo. 113. requiring a bill of exccptions to be 
Paterno. 013 La. An. 51·1. 9 SCI . .j.j:! (rekcting takcn down ut the time in writing; Provosty, 
the character hecall5C (If the" ahsence of dan- J .. diss .• says that" the recognized purpose of 
ger and necessit.,· for sclf-deft'nee"; Hone of that act was to take from the control of the 
the above cases cited): IS!):!. State t·. Chri<tian, trbl judge. where t.he doctrine of State v. Ford 
44 La. An. !l50. 954. II So. 5S!) (same as State (supra) had plar~ed it, the statement of the facts 
17. Ford, including the rule or trial Court's dis- upon which :l bill has been retained "); !!l06. 
cretion); 1893. St:lte r. Stcwart. 4.5 La. An. State 1'. Craft, lIS I.,.. 117. ·12 So. 718 (mle of 
1164, lHi6, 1-l So. 1-1:3 (same); Rtate t·. Xash, the trial Cnurt's discretion. affirmed); 1107, 
015 La. An. 11:37, 1 H 1. la So. 7:l:!, ia, (rcjceting State r. Mathews. 119 La. 665, 44 So. 336 (ex-
the charactcr because not communicated and eluded. because no overt act WIIS shown); 
because no overt ,wt was sbown); Stale v. 1919, State v. Benoit, 1-1-1 La. 254. 80 So. 329 
Carter, 45 1.11. An. 1;{:!6. I·' So. aU (dang{'rnlls (" the uniform jurisprudence in this State" 
character not recrived in mitigatifJll, unless requires proof of the O\'ert act" to the satis-
"hostile demonstration" is ~h[)wn); IS94, factinn of the trial judgc"); 1921, State v. 
State v. Barker. 4G La. An. 7!)S. SO:!. 15 Ro. 98 Sandiford. 149 La. !l33. 90 SIl. 261 (trilll Court's 
(trial Court's findings contro\, unless affirma- finding of no O\'crt tlct, reviewed and uffirmed; 
tively shown erroneous); State t'. Williams, cited more fully pnsl. § 2·17) : 
461.a.AI1. 708.1r,Sn.82(sam~asStat'.!v.Ford; Maine: 18:37. State V. Firld, 1-1 Me. 244 (the 
tho "overt act" must be "some demonstmtion del'cased'!! character as "quarrelsome. savage, 
.•. of slich character as to impress upon and dangerous". excluded. as not amounting 
him that he was in imminent danger of his life to an excuse: the present point of \'iew was 
or some great bodily harm"); State v. Beck, emphasized by the counsel. hut was n.Pparentiy 
46 La. An. 1419. 16 So. 3G8 (same as State V. not understood by the COllrt); 
Ford); State V. Green, 46 La. An. 1522. 16 So. Massachuscll .• : 1845. Com. r. York. 7 Law 
367 (same); lR9,5. State v. Vallery. 47 La. An. R!!porter. Mass. 407. 507 (character rejected. 
182. 16 So. 745 (admissible, where there is "a as without precedent and leading to multi-
hostile demonstration"; the trial Court's fllriousncs.~); 1854, Com. v. Hilliard, 2 Gray 
discretion controls); IS!)". State r. Compngnet. 29·' ("general character and habits" as a 
48 La. An. 1470. 21 So. 46 (sanl!!); 1901. "quarrelsome. fighting. vindicth·e. and bmtal 
Stnte V. Napoleon, 104 L::. HH. :!8 Ro. 972 man of great strength ". not admitted to show 
(admitted; no cases cited). From this maze "reasonable C':tU8C tn fear great Imdily harm"; 
of twisting precedents. which none hut" Louisi- because .. such evidence is too remote nnd un-
ana practitioner shouid be condemned t() un- certain "); 1858. Com. V. Mead, 12 Gray 167 
ravel. those conclusions could be ventured: {the defendant shot the deceased while the 
(1) The law of to.day gnes back only to Bird- lntter was choking him, as alleged; the fact 
well's and Ford's cases. in which the phrasing was excluded. following the preceding case. of 
of the limit.ation and the doctrine of the trial the dereased's remarkable strength and of his 
Court's discretion are established: (2) Some skill and practice as a garroter by seizing 
later cases (erroneously, it would seem) still another by the throat in a peculiar and danger-
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there were real doubt about the necessity for defence and the apprehension of 
danger. Hence Courts have usually laid down certain conditions intended 
to prevent abuse of this evidence. 

A common limitation is the broad one that other elJidence shall be offered 
which serves to bring self-defence fairly into issue, some appreciable evi
dence of the deceased's prior aggression, or of ground to believe in impending 

ous mode); 1905, Com. I'. Tircinski, 189 1\Iass. cases of self-defence); 1893, State v. Pettit, 
257. 75 N. E. 261 (the foregoing cases re- 119 :\10. 410, ,114. 24 S. W. 1014 (admitted); 
pudiated; the dcco:ased's gcn!.'ral character as 18!J3, StatC' t·. Keltltade, 121 1\Io. 405, 415, 
n violent and quarrelsome man, known to the 26 S. '''. 3·17 (excluded, because not communi-
defendant, admitted); cated); Hl07. State r. Zorn, 202 :\10. 12, 100 
MichioaTl: 1868. People t'. Garbutt, 17 1\lich. S. W. 591; 1910, State f'. CO!\'in, 2261\10. 446. 
!J, 15 (excluded. because insanity, Itot sclf- 126 S. W. 448 (certain testimony held in-
defence, was the defence); 1878, Brownell r. sufficient) ; 
People, 38 Mich. 732, 735 (that the deceased 1I!oTl/ana: 1898, State f'. Shafer, 22 l\Iont. 17. 
was "a powerful man of violent temper", ad- 55 Pac. 526 (admitted; there being evidence of 
mittcd); deceased's aggression); IS99, Stllte v. Shadwell, 
Mill1lcao/a' 1860, State v. Dumphey, 4 l\Iinn. 22 :\Iont. 573, 57 Pac. 281 (similllr); 
438.4-15 (admissible where there i~ doubt as to Ncmda: 1880, State v. Pearce, 15 Ne". 188, 
the premeditation of the defendant; opinion 191 (admissible, where "the circumstances 
not clear) ; are such as to raise a doubt" 115 to self-defence) ; 
Mississippi: 1849, Joll~' v. Stu\<!, 13 Sm. & New }'ork: 1860, People 1'. Lamb. ·11 N. Y. 
1\1. 223, 225, scmble (admissible, if the deceased 360, 366 (admissiblo only "where the defend-
appears as the uggressor); 1856, Cotton t'. nnt had reason to be :a fear" of life or great 
State, 31 !\liss. 504 (character udmissible); bodily harm); 1881, Abbott v. Pcople, 86 
1859, Wesl"y v. Stute, 37 !\liss. 3:!7, 3·16 (ad- N. Y. ·161, 469 (admissible only "where it is 
missible. where the defendant had ground t') shown thut an nss!lult has beNl committed 
apprehend (Ill attack); 1872, Chase v. State, or threatened at the time when the homicide 
46 :\liss. 6Sa, i03 (excluded, although the issue is committed or immediately preceding it. or is 
of self-defence was raised und strong c\'idence intimately connected with it so as to justify" 
of it nffered; the opinion i~ cnnfused, and, action ill seii-defence); 1904, People v. Roda-
though citing :luthoriti!.'s profusely, does not wald, 177 N. Y . .JOS, 70 N. E. 1 (admissible, 
show understanding of the principle); 1872. ii the reputation has come to the defendant's 
Harris v. State, ·16 l\Iiss. 319, 325 (npprovinl!: knowledge); 
the Chase case); 1S81, Sph'ey v. Staw, 58 ,Vor/It C'arulilla: IS'7, State v. Turpin, 77 N. C. 
Miss. 858. 8Go! (admissible, where there is .J7:3, 4n (character as a violent und dangerous 
apparent danger from some overt act indicuting man; uncommunicated character ulso admis-
a present purpose to do the accused some ~ibl!.', under § 03, ante .. the limitation is mude 
great bodily harm"); 1885, Moriarty 1'. that there must he e\'idence tending to show 
State, 62 Miss. 654, OGI (expressing the rule sdf-defencc, und that the evidence be wholly 
subst~llltially 115 in the prcceding case); 1888, circumstantial; for the Iir.~t time the necessity 
King I'. State, 65 Miss. 5i6, 582, 5 SeJ. !Ji (char- of eommunication is rt'cognized in this State; 
acter admissible, appro\'ing the preceding the local precedents cited do not deal at al\ 
case); 1898, Smith 1'. State, 75 1\Iiss. 542, 2:1 with the prescnt question); 1879, State v. 
So. 260 (the defendant's testimony alone is Cha\·is. 80 ~. C. 357 (State ~. Turpin recog-
enough to "Ia~' the predicate" of "some nizt'd); 1893, State v. Hollins, 113 N. C. 722. 
testimony" of an overt act); 732, 18 S. E. 394 (excluded, where not known 
MiJlsouri: 1853, State v. Jackson, 17 l'.Io. 5·14, to defendant); 1897. State 1". B~'rd, 121 N. C. 
548 (excluded herc, because no issue of !;C1f- 68-1, 28 S. E. 353 (admissible. hut only where 
defence WfiS made); 1859. State v. Hicks, 27 there is "other e"id('nce tending tn show sclf-
Mo .• ~SS, .590 (admitted, the issue beinl!: !;Clf- defence" or where" the c\'idencc of the killing 
defence lind the other e\'idence cr<:>uting a. is entirely circumstantial"; hut the latter 
doubt); 18i2, Stato r. Keene, 50 :\10. 357, 360 seems to be said of um'ommunicated character 
(same); 1874, State v. Bryant, 505 1\In. 7i;, only); 
78 (h"lding that character as a "d('sperate Ohio: 18(j0, Gandolfo~. State, 11 Oh. St. 114. 
lind dangerous" man, and not mer!.'ly as to 118, scmlJlc (admissible); 1875, Marts v. 
"peace and quiet". should ham h('en ad- State, 2(j Oh. IG2 (same); 1907. State r. Rod-
mitted); 1875, State v. Hllrris, 59 1\fo. 550, crick, 77 Oh. 301. 82 N. E. 1082 (admissible; 
552, SSG (aeiruitWd. but with the intimation corr<:>cting the lonse remarks in Marts r. Stute, 
that the dece:ll'Cd must a.ppear to ha\'c made supra, that besides reputation-e\'idence some 
some demonstration at the time); 1870. State other evidence of the IIctual character must 
v. Elkins, 63 Mo. 165 (admissible in doubtful be given) ; 

509 



• 

§ 246 EVIDENCE TO PROVE KNOWLEDGE OR BELIEF [CHAP. XI 

aggression, for it is not always clear which is judicially meant. By some 
Courts it is said (more strictly) that the issue of self-defence (i.e., presumabl~', 
the impending of an attack) 7/Iu.Yt be in dOl/bt. Another and more specific form 
of limitation is the doctrine of " overt act", peculiarly developed in Louisiana 
and Florida. The notion here is that the deceased's reputation can have a 
, bona fide' bearing on the defendant's apprehension only where there occurs, 
at the time of the affray, some conduct of the deceased which might be other
wise colorless, but when interpreted by his known character becomes appar
ently an act of aggression. Thus there must be some "overt act", i.e. of 

Ore(Jon: 1894, State D. Morey, 25 Or. 241, 255, implied only); 1872, Williams v. State, 3 
35 Pac. 655, 36 Pac. 573 (admissiblc, when Heisk. 376, 397 (the deceased's violent charac
there is evidence "tending to show that the ter, known to the defendant, treated as ad
defendant was assailed by the deceased lind miasible, the issue being self-defence); 1873, 
in apparent danger"); 1911, State D. Parker, Jackson v. State, 6 Baxt. 452, 458, 465 (semble, 
60 Or. 219, 118 Pac. 1011 (holding that the same) ; 
jury arc not to consider the threats unless they Teras: 1854, Henderson v. State, 12 Tex. 
have a doubt as to the aggressor; but nil 525. 530 (not clear); St. 1858, Feb. 12. Pen. 
attempts of this sort to control the jury by Code 1911, Art. 1143 ("where a defendant 
instructions of law arc misguided) ; IIccused of murder seeks to justify himself 
Pcnn8ylvania: 1794, Pennsylvania 11. Robert- on the ground of threats against. his own life, 
son, Add. 246 (murder of an Indian in self- he may be permitted to introduce evidence 
dcfcn~e; the reputation of the time that the of thc threats made; but thc same shall not 
Indians were in an angry mood, and the bad be regarded us affording a justification for the 
repute of the deceascd, considered by the Court offencc unless it be Rhown that at the time of 
as affecting the defendant's state of mind); the homicide the person killed by some act 
1867. Com. 11. Lenox, 3 Brewst. 249, 251 (re- then done manifested an intention to execute 
puted character admissible "if the case the threat so made. In every in5tance where 
showed" that the defendant was .. under proof of threats bas been made, it shall be com
reasonable fear of his life from the deccased at petent to introduce evidence of the general 
the time "); 1863, Com. 11. Ferrigan. 44 Pa. character of the deceased. Such evidence shall 
388 (general deportment as to violence, re- extend only to an inquiry as to whether the 
jected, there being no evidence of aggression deceased was a man of violent or dangerous 
calling for self-defence); 1893, Com: 11. character, or a man of kind and inoffensive 
Straesscr, 153 Pa. 451, 456, 26 AtI. 17 (ad- disposition, or whether he was such a person as 
missible, if the issue is self-defence and if might reasonably be expected to execute a 
knowledge is shown); threat made"); 18il, Dorsey v. State. 34 
Porto Rico: 1911, People 11. Sutton, 17 P. R. Tex. 651, 658 (applying the preceding statute); 
327, 330. 359 (un communicated bad character 1875, Horbach 11. State, 43 Tex. 242, 255 (point-
excluded); 1916, People v. Barrioe, 23 P. R. ing out thut the Code section was chiefly in-
772 (People v. Sutton affirmed) ; tended to settle a controversy as to the ad-
South Carolina: 1800, State v. Smith. 12 Rich. missibility of threats, and is therefore not ex-
430, 443 (00 a character and habits of violence, elusive of character-cvidence relevant under 
treachery, etc .. such as might beget reasonable other conditions not therein specified; ad
apprehensions of grievous bodily harm ") : mitting character-cvidenee additionally to 
1888, State v. Turncr, 29 S. C. 34. 41 (ad- explain acts of the deceased at the time "of 
miasible; it must not be merely" bad charac- doubtful import ", arc capable of being 00 con
ter, as contrctdistinguished from character for strued more favorably for the accused" by 
violence, ferocity, vindictiveness, ete .. etc."); such evidence); 1892, Evers v. State, 31 Tex. 
Tennesaee: 1836, Wright v. State, 9 Yerg. 342 Cr. 318, 324, 20 S. W. 744 (excluded, where 
(malicious stabbing; self-defence not alleged; no" act indicating any purpose" to kill or 
the deceased's character as a .. turbulent, in- harm defendant was shown); 1893. Skaggs 
8olent, saucy fellow" held inadmissible, ns not v. State, 31 Tex. Cr. 563.21 S. W. 257 (reputa
extenuating the offence); 1842, Carroll 11. State, tion of the deceased acquired after the killing 
3 Humph.3l5, 317 (no general rule); 1859, Har- excluded) ; 
mon v. State, 3 Head 243 (the desperate and Vermont: 1876, State v. Lull, 48 Vt. 581 (ad. 
dangerous character of the deceased, .. in con- mitted; here the character as .. a violent and 
nection with previous threats ", held admissible, desperate man ") ; 
on self-defence pleaded. as .. explanatory of the Virginia: 1872, Dock v. Com., 21 Gratt. 
state of defence in which the defendant placed 909, 911 (admiasible; giving no general rule) ; 
himself"; the requirement of communication 1900, Jackson 1'. Com., 98 Va. 845, 36 S. E. 
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possible aggression, before the reputation-evidence can be received. This 
is a wise and fair limitation, provided it be not further refined by details which 
degenerate into quibbles, a proviso not always obsen·ed. In few Courts 
has anyone form of these limitations been clearly laid down or consistently 
followed. 

Two peculiar questions may arise under the overt-act form of the doctrine. 
(1) Shall the question whether an overt act is sufficiently evidenced to lay 
the foundation for the reputation-evidence be left entirely in the hands of 
the trial Court? Unless our law is to become a mass of quibbles which no 
practitioner can master and every murderer will welcome, the answer must 
be in the affirmath·e.2 (2) May the defendant's mere unsworn assertion of 
an o,'ert act (where permitted instead of his sworn testimony) be considered 
as in itself some evidence of an overt act? It certainly should be; 3 but 
whether it is sufficient evidence for the trial Court should never be con
sidered on appeal. 

(b) Kind of character. The kind of reputed character of the deceased 
which should affect the defendant's appi.'ehension may be any emotional trait 
that would naturally lead the former to make unprovoked aggression. Va
rious phrasings are employed by the Courts to define this trait.4 

(c) The reputation of a third per80n is relevant only so far as the third 

487 (excluded, because the evidence did not 
tend to ~how self-defence); 1884, Harrison 1>. 

Com., 7!l Va. 374 (admissible where "a case 
of self-defence is prima facie made out"; 
but the deceased's reputation. not the witness' 
personal opinion, is alone admissible) ; 
Washington: 1896, State t'. McGonigle, 14 
Wash. 594, 45 Pac. 20 (excluded. because there 
was no contention of self-<!efence) ; 
West Virginia: 1889, State v. Evans, 33 W. Va. 
417, 424, 10 S. E. 792 (excluding hearsay
spoken of as reputation to the influence of 
one of the two persons killed o,'er the other, 
as affecting the defendant's reasonable fear; 
here it was perfectly immaterial whether the 
influence existed, and therefore whether repu
tation could be used to prove its existence) ; 
1901, State v. Morrison, 49 W. Va. 210. 38 
S. E. 481 (theory of admission pointed out); 
1901, State v. Madison, 49 W. Va. 96, 38 S. E. 
492 (admissible only 'where there is some evi
dence of self-defence) ; 
Wisconsin: 1880, State v. Nett, 50 Wis. 524, 
527 (admitting such e"idence where the cir
cumstances rr.ise 11 question as to self-defence; 
1l.1d distinguishing on that ground the earlier 
ruling oC Brucker v. State, 19 Wis. 539; 
1865). 

s 1885, Poche, J., in Stnte tJ. Ford, 37 La. 
An. 443, 461: "Does the rule governing the 
admission of such testimony content itself 
with testimony of nn overt act by the deceascd. 
or does it require pro%f such an act? . .. In 
passing on such a question, the trial Judge 
must of necessity be clothed with the authority 

to decide whether a proper foundation has been 
laid for the proffered e\'idence and that author
ity necessarily includes the discretion to ignore 
and not consider testimony which his reason 
refuses tIl believe." 

3 Contra: 1886, Bond v. State, 21 Fla. 738, 
759; 1894, Steele v. State, 33 Fla. 348, 351, 14 
So. 841. But since the accused has been en
abled, in this jurisdiction, not merely to make a 
statement, but to become a witness (c. 4400, St. 
1895, Rev. G. St. 1919, § 6080), itisproperly 
held that his testimony alone may supply the 
overt. net required: 1896, Hart v. State, 38 
Fla. 3g. 20 So. 805; Allen~. State, 38 Fla. 44, 
20 So. 807. 

4 1883, Williams v. Stnte, 74 Ala. 18 (as a 
"turl ulent. violent. and bloodthirsty man "); 
1909, Pate v. State. 162 Ala. 32, 50 So. 357 
(character as a mnn who would ,. take his ad
versary unawares ", admitted); 1893, Garner 
n. State, 31 Fla. liO. li5, 12 So. 638 (must be 
a "violent and dangerous" character); 1891, 
Bowlus v. State, 130 Ind. 227, 28 N. E. 1115 
(" strength, ferocity, vindicth'cness, quarrel
someness. etc,"); 1881, Spivey 1'. State, 58 
Miss. 858, 864 (admitting character as "vio
lent, dangerous, or regnrdless of human life", 
hut not as ,. overbearing, turbulent, or im
petuous ", beeause "the inquir~' should be 
limited to such features of character as 
have a tendency to throw light on the 
apprehension of the accused because of that 
character"). 

Other phrasings will be found in n. 1. lIupra. 
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person at the time of the affray is associated with the deceased in the appar
ent aggression.s 

Cd) It is assumed throughout that the reputation offered was known to the 
defendant. Reputation in the neighborhood where both live is sufficient with 
nothing more. Reputation in any other place must be specifically shown to 
have been probably brought to the defendant's attention; his sojourn in the 
place where it prevailed would suffice.s 

(e) In civil ca.ges of assault or battery, or, for example, in a prosecution for 
rape, a similar situation i.e. apprehension as affected b;'o' the opponent's 
reputation may be presented, and similar evidence should be received. 7 

(f) The strel1gth of the deceased may eonceivabl~r affect the defendant's 
apprehensions,s and also his potency for harm as indicated by his habitual 
carrying of weapon,y or his possession of them at the time of the affray; 9 these 
facts, if known to the defendant, should be considered as properly affecting 
his apprehensions. 

(g) The prosecution may rebut the eYidence of bad reputation, just as it 
ma;'o' attempt to disprove an)' other allegation of the defence.1o :Most Courts 
refuse to allow the deceased's good reputation to be shown except in rebuttal of 
an alleged bad reputation.ll Yet it is difficult to see, if a genuine issue of 

6 1898. Anderson v. U. S., 1 iO r. S. 481, 
18 Sup. 689 (murder of capt.'lin .'lnd mat~; 
trial for the latter only; captain's ferocious 
character excluded; unsound. on the facts); 
1895, Goldsmith v. State. 10.5 Ala. 8, 16 So. 
933 (ex~ludcd; yet here the third persrm wu.s 
taking part in the affray). 

8 The cases are cited in n. I, supra. 
The defendant's knowledge may be ob

tained otherwise than by reputation: 1901, 
State v. Burton, 63 Kan. 602. 66 Pac. 633 
(defendant's personal knowledge or belief, 
however obtained, is admissible). 

But a u:ilnc8s' personal knowledge or opinion 
of the deceased's character. even if it were ad
missible under the Opinion nile (post, § 1983), 
would not serv!! here. because it would not 
show the defendant's knowledge: 189!), State 
r. Shadwell, 22 Mout . .%9. 57 Puc. 281. 

7 1871. Strang r. People, 24 Mich. I, 5 
(where the prosecutrbc ga\'e u.s a reason for not 
complaining of an unde's rape t hat he had 
been violent to his wife, etc.); 1897. Golder 
v. Lund. 50 l';cbr. 789, 70 N. W. 397 (civil 
action, admitted). 

For further illustrations of this class of 
evidence, sec post. § 140. 

81896, Smith v. U. S., WI U. S. 85. 16 Sup. 
483; 1871. State v. Collins, 32 Ia. 38; 1883, 
Com. v. Barnacle. 134 Mass. 215 (repudiating 
Com. v. Mead. infra, note 13); 190.5. Com. v. 
Tircinski, 189 Mass. 257, 75 N. E. 261 (appro\'
ing Com. v. Barnacle); 1909. Stevens v. State, 
84 Nebr. 759, 122 N. W. 5~ ("pbysical health 
and strength" of the prosccu ting witness); 
1880, State v. Nett, 50 Wis. 524. 527, 7 N. 
W.344. 

9 1902. Cawley v. State. 133 Ala. 128,32 So. 
2Z7; 19Q.1, Sims v. State. 139 Ala. 74, 36 So. 
138 (excluded, because the defendant's knowl
edge was not shown); 1906, Rodgers v. State. 
14·1 Ala. 32, 40 So. 572 (hut the defendant's 
knOWledge must be shown); 1906, Jackson v. 
State. 147 Ala. 690, ·11 So. 178; 1897, People 
v. Sehorn, 116 Cal. 503, ·18 Pac. 495 (allowing 
the prosecution to deny this); 1902, People 
1). Adams, 137 Cal. 580, 70 Pac. 662; 1897, 
Daniel t·. State, 103 Ga. 202, 29 S. E. 767; 
1906, Warriek v. State, 125 Ga. 133, 53 S. E. 
1027 (but the defendant's knowledge must be 
shown); 189i, McDouull r. People, 168 Ill. 
93, 48 N. E. 86; 1858, Pa~'ne v. Com., 1 Mete. 
Ky. aiO. 379; 190·1. State 1:. Clayton, 113 La. 
782. 37 So. i54. semble; 1909, Stockham v. 
Malcolm, III Md. 615, 74 Atl. 569 (plaintiff's 
carrying knuckles; here cxcluded for lack of 
e\·idence of overt act); 1888, Killg 1'. State. 
65 Miss. 576, 582, 5 So. 97; 1900. State 1). 

Yokum. 14 S. D. 84. 84 N. W. 389 (deceased'$ 
reputed habit of carrying firearms. admissible; 
reversing the ruling in s. c. 11 S. D. 544. 79 
N. W. 835; Corson .. J.. diss.); 1902, St.ate v. 
Ellis, 30 Wash. 3u9, 70 Pac. g63; 1903. State 
11. Crawford. 31 Wash. 260. 71 Pac. 1030. 

Compare the cases cited anle. § 111. 
10 1885, Davis v. People, 114 Ill. 86. 95, 

29 N. E. 192: 1858. Dukes v. State, 11 Ind. 
557, 565; 1892. Fields v. State, 134 Ind. 46, 
56, 32 N. E. 780; 1876, Thomas v. People, 
6j N. Y. 218. 224. . 

11 19()'l, Kennedy v. State, 140 Ala. I, 
37 So. 90; 1870, People v. Anderson, 39 Cal. 
7Q.1; 1891. People v. Powell, 87 Cal. 348. 362, 
25 Pac. 481; 1871, Pound v. State. 43 Ga. 88, 
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self-defence is raised, why the prosecution should not be allowed to show, 
independently of such rebuttal, the deceased's good reputation as throwing 
light on the defendant's just apprehensions. l2 

(/z) The actual character of the deceased, though un/mown to the defend
ant, is admissible in most jurisdictions, from another point of dew and there
fore under different conditions, as evidencing the deceased's probable aggres
sion (ante, § (3). A comparison of the rulings in each jurisdiction and of the 
requirements made for the two kinds of evidence is profitable. 

(i) The tests applied in admitting communicated threats (post, § 247) are 
often the same as for the present subject, for the principle is in effect idc~!:;cal. 

0) The principle of admitting communicated single acts of violence by the 
deceased (post, § 248) is also the same, though the same tests are not appli
cable in every respect. 

§ 247. (1) Defendant in Homicide; (b) Threats by the Deceased. On the 
same principle as that of the preceding section, thrcats of t'ioicllce against 
the defendant, uttered by the deceased, and brought to the knowledge of the 
defendant, arc relevant to show his belief of impending danger from the 
deceased. The state of the law in the various jurisdictions varies only in the 
phrasing of the generally accepted conditions of admissibility.l 

129; 1874, State t. Potter, 13 lian. 414. 423: act 00 doctrine, as here applied, see § 246, ante) ; 
1895, State v. Vaughan, 22 Ne\'. 285, 39 Pac. 1853, Carroll t·. State, 23 Ala. 28. 36; IS59. 
i33; 1909, State v. Magill, HJ N. D. 131. Dupree v. State, 33 Ala. 380. 3S6; 1Si2, 
122 N. W. 330; 1\'106, Puryear 11. State, 50 Hughey v. State, -17 Aln. 9i, 163 (as .. threats 
Tex. Cr. -154, 98 S. W. 258; 1872, Dock v. unaccompanied by acts" of aggression could 
Com., 21 Gratt. Va. 909. 912. not possibly excusc. mere threats. alone arc 

The rule in Texas rests on the statute, P. C. nN· receimble); 1Si5. Powell v. Stnte. 52 Aln. 1 
1911, § 1143, quoted 81l])ra, n. 1; but the (communic:l!cd threat" receh'ed); 1S77. Payne 
Court has hcre read into the statute a limitation v. Stnte. (j0 Aln. 80. So (no c..-idenc!! of aggres-
which does plain violence to it.~ express words: F.ion by the decC/IBNl; thrcat.5 made two weeks 
1906. Arnwine v. State, 50 Tex. Cr. 2.7:·1, Of) bcforc, excluded; Pritchett's Ca.~e misundcr-
S. W. 4 ("after proof of the communicnted stood); 1878. :Uyers ". State. 62 Ala. (i03 (the 
threat. the State may introduce cvidence of the jury should not consider the de('eased's threats. 
good character of the deceased, cvell where the unless there was .. a present. impending pur-
defendant has not sought to do 50; but this pose on his part, real or appnn'nt. to put such 
has ncver been extended. so far as we arc awan', threats into immediate cxeeution"; i.c. the 
to instances of uncommunicated threats"). threats arc admitted, :!ud the absence of an 

12 .-tccord: 1842, Carroll v. State, 3 Humph. "overt act" merely wcighs with the ju:-;>".-
Tcnn. 315,317. Compare the doctrine about a true constru('tion of Pritchett's Cn.se); 18i8. 
actual character (ante, § (j3). Polk v. Statc. 62 Ala. 239 (threats of J. nd-

§ 247. 1 EXGLA:-''P: 1713, Noble's Trial, mitted. a~ an ('xcusc UpOIl a charge of carr~'ing 
15 How. St. Tr. 740 (the deceased bmke into cOllcealed weapons); 11;80. Roberts 1'. State. 
the defendant's room with a constable to arrest (jS Ala. 164 (admi~sible only when .. the de-
him. and thc defendan t stabbcd him in allt'ged ccased had ,;ought a conflict with the accused, 
~clf-defencc; evidence was admitted that the or was making some demonstration. or overt 
dcceased had onee before "drawn his sword nct of attack 00; .. in othcr words. the circum-
upon him, and once brought a pistol to hid stances must propcrly raise a case of self· 
chambers on purpose to shoot him 00). defence 00; hcnct', such threats" cannot be ex-

UNITED STATES: Federal: 1895, Allison v. eluded if there is the slighte~t e\'idence tending 
U. S., 160 U. S. 20a. 16 Sup. 252 (threats ad- to pro\'c a hostile dcmo1l8tratioll "); 18S1. 
missible); 1896, Wallace 1'. U. S., 162 U. S. 466, Green t>. Stat~. (j9 Ala. S. 10 (thrcats a week 
16 Sup. 859 (same) ; Lefore, cxcluded; but. as there was e\'idcnce 
Alabama: 1851, Powell v. State, 19 Ala. 577. of aggreosi')!l, tIll' ruling seems erroneous); 
581 (admitted); 1853, Pritchett 11. State, 22 1898, .lolles T. State. 116 Ala. 468. 23 So. 135 
Ala. 42 (where the drcumstanccs indicate (exclud('d where thcre was" no nct or hostile 
eelf-de[encc; for the bcginning of the "overt demonstration", etc.); 1901. HnrkDcS3 ~. 
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(a) As in the preceding topic, considerations of policy call for some re
strictions calculated to secure the' bona fide' use of such evidence. These may 
be, and frequently are, the same as those applied (in the preceding topic) to 

State. 129 Ala. 71. 30 So. 73 (excluding threat- the Court to determine whether evidence of 
ening conduct. as distinguished from threaten- such exists and to solve doubts in favor of the 
ing words. on an impro)X'r application of the defendant); 189·1. Stecle v. State. 33 Fla. 348. 
principle of § 951. post: Sharpe and Dowdell. 350. 14 So. 841. semble (same); 1902. Lane 11. 
JJ .. properly dissenting); 1901. Willingham 1.'. State. 44 Fla. 105. 32 So. 896 (" there must be 
State. 130 Ala. 35. 30 So. 429 (Harkness r. some evidence of the overt act "); 
State followed. by a majority); 1902. Andrews Gcoroia: 1846. Reynolds v. State. 1 Kelly 222. 
v. State. 134 Ala. 47. 32 So. 665 (overt-act rule. 230 • . ~emble (overt act not necessary); 1847. 
applied); 1902. Ragsdale v. St~lte. 134.-\111.24. Hudgins v. State. 2 Ga. 173. lSI (communicated 
32 So. 674 (same); 1903. Johnson t'. State, threllts admissible; here excluded only on the 
136 Ala. 76. 301 So. 209 (excluded. there being absurd ground that the infornlllnt. who told the 
no evidence of aggression); 190t. Gregory v. defendant. "Yonder comes J. A .• and he will 
State. 140 Ala. 16. 37 So. 259 (rule applied); kill you ". expressed his "opinion" only; sec 
1905. Dunn 11. State. 143 Ala. G7. 39 So. 147 the Opinion rule. post. § 19(3); IS48. Howell 1'. 

(rule applied); 19M. Gilmore 1'. Stllte. loll Ala. State. 5 Ga. 48. M; Monroe v. Stute. ib. 85. 
51.37 So. 359 (rule applied); 1906. Martin t'. la5 ("naked threats unaccompanied with 
State. IH Ala. 8. 40 So. 275 (rule applicd); personal violence ". exeluded); 1855. Keener v. 
1906. Skip)X'r 1>. State. 144 Ala. 100.42 So. 43 Statc. 18 Gn. 194. 218. 225 (thcdeceased's 
(excluded. because no issue of self-defence demeanor and threats just bcfore the affray. ad
aro8e) ; mitted; the limitation of Monroe's rase in 
Arka7U!as: 1855. Atkins v. State. 16 Ark. 568. effect repudiated; no O\'ert act necessary); 
5S-l (admitted); 1859. Coker v. State. 20 Ark. 1858. Hawkins to. State. 25 Ga. 209 (same as 
53. 55; 1860. Pitman v. State. 22 Ark. 354. HUdgins' cnse); 1859. Lingo 1'. State, 29 Ga. 
356; 1874. McPhcrson v. State. 29 Ark. 225. 470. 4S3 (threat:! unrommunicated. rejected); 
228 (the limitation suggested that threats nrc 1881. Coxwell v. State. 66 Ga. :10\1 (previous 
not admissihle if there is no evidcnce tending communicated threats admitted); 1904. 
to show apprehension of injury; no authorities Taylor t'. State. 121 Ga. 348. 49 So E. aO:3 (com
cited); Palmore r. State. 29 Ark. 248. 261. 263 municated exprcssions of peaceful intent. ad
(admitted not only to throw light on the de- mitled in rebuttul) ; 
fendant's state of mind at the time of the affray. Illinois: 1914. People t·. Terrell. 262 III. 13S. 
but also to negath'e the apparent malice of 104 N. E. 264 (excluded. becau8e no evidence 
ha ving IIrmed himself beforehand); 1879. of an overt act was offered) ; . 
Harris r. State, 34 Ark. 469. 472 (admissible); Indiana: 18li3. De Forest r. State. 21 Ind. 23. 
1904. Lee r. State. 72 Ark. 436. 81 S. W. 38.,); 26 (admitted>; 1883. Wood I'. State. 92 Ind. 
Arizo1!<1: 1914. Nelson to. Stllte. 16 Ariz. 165. 269. 273 (same); 1900. Enlow v. State, 154 
141 Pac. 704; Ind. 664. 57 N. E. 539 (same); l!Jll. l\lalone 
California: 1860. People I). Arnold. 15 Cal. v. State. 176 Ind. 338. 96 N. E. 1 (threats ex-
476. 480 (admissible); 1861. People v. Lom- eluded for lack of overt act); 
bard. 17 Cal. 316. 320 (admissible; but not Iou'a: 1871. State 1>. Collins. 32 la. 36: 1875. 
legally sufficient liS a defence unless followed State r. Woodson. 41 la. 425. 428; 1876. State 
by an overt act); 1869. People v. Scoggins. t·. Maloy. 44 la. 104. 114; 1877. State r. Elliott. 
37 Cal. 676. 683 (samco); 1879. People v. 4,'; III. 490 (admitted in all of these cases); 
Taing. 53 Cal. 602 (exdudco here because no KansCUJ: 1879. State r. Brown. 22 Kan. 222. 
preliminary showing of any kind was made) ; 230 (assumed as admissible); 1880. State v. 
1880. Peoplc v. Travis. 56 Cal. 251. 253 (threats Scott. 24 Kan. (i8. 70 (admitted; no rule 
odmf .sible; no authorities cited or rule laid stated); 1901. State v. Burton. 63 Kan. 602. 
down); 1906. People v. Lamar. 148 Cal. 564. 66 Pac. 633 (admitted); 
83 Pac. 993; Kentucky.' 1855. Cornelius ~. Com.. 15 B. 
Florida: 1886. Bond v. State. 21 Fla. nfl. 752 Monr. 539, 546 (admissible); 1869. Young v. 
(admissible when there arc .. circumstances Com .• 6 Bush :318. 8emble (same); 1865. Philips 
which might reasonably cause him to believe v. Com .. 2 Duv. 328. :329 (same); 1870. Carico 
that the deceased lit the time of the killing had v. Com .. 7 Bush 124. 129 (same); 1871. Bohan
a ,}urposc to c.nrry them out"; though .. no non v. Com .• 8 Bush 481. 488. st771ble (same); 
exact definition of on O\'crt act can probnbly 1882. Lightfoot 11. Com .• 80 Ky. 521. sem/JIe 
be gh'en"); 1889. Smith r. State. 25 Fla. (same) ; 1896. Com. r. Hoskins. K~·. • 
517. 521. 6 So. 482 (!!I1me); 1891. Gar- 35 S. W. 2801 (admissihle; but here they were 
ncr v. State. 28 Fla. 113. 133. 9 So. 835 too indefinite); 189G. Grayson r. Com .• 
(admissible when there is ... at least apparently. Ky. .35 S. W. 1035 (threate of a year before. 
a hostile demonstration. or overt act of attack. held not improperly excluded. but not threats 
tending to show" danger with other phrasings; of a month before); 1!J03. Morrison 11. Com .• 
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the use of the deceased's character. But they are less frequently laid down 
for the present class of evidence, apparently for two reasons, first, because 
there is less danger of improperly using the deceased's threats ill justification 

. K~·. ,74 S. W. 2ii (overt-net rule ap-
parently adopted) ; 
Louisiana: IS59. State v. Mullen, 14 La. An. 
577, 570, se7nblc (admissible); 1878, State v. 
Robertson, 30 La.An.:HO (same): State t .. Ryan, 
30 La. An. 1177, scmMe (same); IS80 State 
v. Cooper, 32 La. All. 1084, semble (same); 
State v. Vance, 32 La. An. llii, semble (same; 
bnt conditional threats excluded); IS81, State 
v. Jackson, 33 La. An. 1687, semble (admis
sible); State v. Fisher, 33 La. An. 1344, semble 
(same); lSS4, State v. Birdwell, 36 La. An. 850, 
S61 (threats alone, without an .. O\'ert act, 
assault, or hostile demonstration" at the timl', 
excluded); ISS5, State t·. Ford, :3-7 La. An. 443, 
460 (same test; the trial Court u, determine 
whether the preliminary O\'ert-act evidence 
suffices); State v. I.abuz:ln, 37 La. An. -189 
(same); State t'. J:mvier, ib. 644 (same); 
1886, State v. Spell, ::18 La. An. 20 (snme); 
IS87, State v. Brooks, 3!J La. An. S17, 2 So. 
40S (same as State v. Birdwell); 1889, State 
v. Demareste. 41 La. An. 617, 6 So. 136 (same 
as State v. Ford); lS00, State v. Cosgro\·e. 42 
La. An. 753, 7 So. 714 (same); 1891, State v. 
Wilson, 43 La. An. 840. 9 So. 490 (same ns 
State t'. Birdwell, but phrasing the preliminary 
condition (IS "threat or hostile demonstra
tion ",; IS92. State t'. Japkson, 44 La. An. 160, 
161, 163, 10 So. 600 (same as State I'. Ford; 
the deceased's ability tt) carry out the threats, 

. not sufficient to admit them); lS03, State !). 

Harris, -IS La. An. S42, S-15. 13 So. 10!J (same 
as State v. Ford. emphasizing the trial Court's 
discretion); 18!J4. State v. Green, -W La. An. 
1522, 16 So. 367 (same); lS05, State v. King, 
47 L:I. An. 28, 16 So. 566 (same); 1895. SUite 
v. Vickers, 47 La. An. 1574. 18 So. 630 (threats 
must be communicated); IS!Jr" State r. COIll-

. pagllet, 4S La. An. 1470, 21 So. 46 (same as 
Killg's case); 1807, State v. Pruett, 40 La. An. 
283, 21 So. 842 (an O\'ert act not required, 
where the only purpose was tn explain n\\'a~' the 
defendant's expressed intention to kill the de
ceased, by showing his rl'asons for so threaten
ing. i.e. to negative malice); 18U8. State v. 
Wiggins, 50 La. An. 330, 23 So. 334 (admissible 
if an "overt act or hostile demonstration" is 
shown; the trial Court's (iL~crction to deter
mine this); IS!J9. State v. Frierson. 51 La. An. 
706. 25 So. 306 (rule applied; trial illch:e's 
certificate not treated as sufficient on til(' -111>
jcct of overt net; no authorities citl'cl); 1901, 
Stnte t'. Tasby, l1C" La. 121, 3·l So. 300 (wheth'r 
the trial judge's report as to the ah~ellc(! of 
e\'idence of an overt net is condlloh'e, Ilot 
clear); 1003, State v. Forbes. 111 La. 4i3, 35 
So. 710 (the Court remarks upon the import
ance of presen'ing .. the stability of judicial 
decisions"; the trial judge's fioding held con-

elusive); 1904, Stn te v. Thomas, 111 La. 473, 
35 So. 914 (threats, without an overt act, not 
admissible .. as part of the . res gcstll) , nnd in 
mitigation "); 1906, St:!te 1>. Rodriguez, 115 
La. 1004, 40 So. 438 (mode of preparing an 
exception to the judge's ruling as to the overt 
act; cited more fully ante, § 246, n, 13); 
1906, State t·. Crnft, 118 La. 117, 42 So. 718 
(rule of the trinl Court's discretion, affirmed; 
"that question is no longer open for discus
sian"; Breaux. C. J., diss.); 1007. State 1>. 

Mathews, 119 La. G65, 44 Sf). 336 (excluded, 
because no overt act was shown); l!l12, State 
r. Harris, 131 Ln. 616. 59 So. 1009 (overt net 
must hcshown, etc.); 1015, State v. Boudreaux, 
137 Ln. 227, 6S So. 422 (St.-ite r. Ford followed; 
O'Niell, J .. disd.); l!ll!l, State v. Pairs, 145 
La. 443, 82 So. 407 (trial judge's ruling as to 
hostile demonstration as a condition for ad
mitting prior threats, held not conclusive; 
none of the foregoing cases cited; thus the 
see-s:!.\\· of ntlings continued to inject nn in
teresting clement of ehance into criminal prnc
ticc in this Stnte); ]021, State v. Sandiford, 
149 La. 933, 00 So. 260 (defendant hnd testified 
to a hostile demonstration by decensed at the 
time of the nffray; he then offered testimony t-o 
the deceased's prior threats, to corroborate his 
own testimony to the hostile act anei to his 
belief of danger; the trial judge excluded the 
evidence because "there wus no dou bt in the 
mind of the court a~ to who was the uggres~or", 
and because threats were admissihle anI\' where • 
"who was the aggressor is a \'ery close or doubt-
ful question"; held error, citing Stnte v. 
Pairs, supra,' on rehearing, held not error, be
cause" we would not be justified in disturbing 
the rulin~ of the trial judge", and because the 
defendant had" failed to show hy a preponder
ance of evidence thn t the deceased made a 
hostile demonstration ", citing State v. Thomas, 
supra, and the cases of Golden. Craft, etc., 
ante, § 246; O'Niell, J., dissenting. deplores 
"that the judgment of this Court should bpgin 
again to oscillate, as it had been oSf'iIIating 
e\'er since the question was first prpsented" 
whether the defendant Illust fir~t prove the 
hostile act h)' preponderance of evidence to 
the trial judge's satisfuPlion; pointing out 
the inconsistency of having a stricter rule for 
communicated threats than for uneommun
icated threats (antc, § 11l). in that the former 
also serve for the latter purpoSf!. viz. to evidence 
who was the aggressor by doing the first ho~tile 
act; on second rehearing, the ruling is (Idhered to 
by the majority, who dedare that State t'. Pairs. 
8upra, "was not in tended to be a departure 
from the established jurisprudence" as to re
quiring proof of un twert act; citing with ap
proval the above text in § 246, par. I, a) ; 
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for the killing (less danger, that is, than where he can be shown to be an 
abandoned ruffian, a curse to the community), and, secondly, because spe
cific threats of violence have a more decided bearing on the probability of 

111 aryland: 1880, Turpin v. State, 55 ;\rd. 462, 
473 (ndmitted only when there was an overt 
act at tho time and the defendant was in ap
parent imminent danger) ; 
Micht'oan: 1868, People 11. Garbutt, 17 Mich. 
9, 15 (ex~luded, because insanity, not self
defence, was the issue); 1878, Brownell v. 
People, 38 Mich. 732. 735. 736 (threats and 
conduct admitted on the issue of self-defence) ; 
Poople 11. Lilly, 38 Mich. 270 (admitting 
"language, manner, and acts"); 1902, People 
v. Tilhilan, 132 Mich. 23, 92 N. W. 4!)9 (bat
tery; plnintift"s prior attack upon defendant 
admitted) ; " 
Minnesota: 1860, State v. Durnphey, 4 Minn. 
438. 449 (threats made ten days beforehand, 
admissible) ; 
},It'8si~3ippi: 1859, Wesley v. Stut£!, 37 Miss. 
827, 346 (admissible, where the defendant had 
ground to fear an attack); NeIVcomb t·, State, 
37 Miss. 383, 400, semble (if communicated. nd
missible); 1870, Evans v. State, .1-1 Mis3. 702, 
7i2 (excluded. because the other evid"llcc 
showed no possible euse for self-defence); 
1872, Harris 11. State, 46 Miss. 319, 323 (ex
duded, for the same reason); 1877. Johnson 
v. State, 54 Miss. 430, 435 (reviewir.g all the 
cases, and concluding that the issue .!Dust be 
self-defence, and there must be testimony tend
ing to show a demonstration by th(' deceased) ; 
Holly 11. State. 55 Miss. 424. 428 (excluded, 
because there was no evidenre of any "overt 
act" or "demonstration" which in the light 
of the threats could reasonably haye ~au8ed 
fear of their execution); J\:endrick v. Stttte, 
55 Miss. 4:l6. 4·19, 450 (apparcnt.ly applying 
the same rule); 1885, Moriarty v. State, 
62 Miss. 654.061 (expressing the rule substan
tially as in Ho\1y's Case) ; 1900. Johnson v. Statl), 
- Miss. ,27 So. 880 (threats held improperly 
excluded); Oden u. State" Miss. ,27 So. 
992 (threats held properly excluded on the 
facts); 1920. Clark r. State. 123 Miss. 147, 
85 So. 188 (conditional threats, admitted) ; 
Miasouri: 1853, State v. Jackson. 17 Mo. 544, 
5·18 (excluded. no issue of self-defence being 
made, and the threats not being recent); 
1856, State v. Hays, 23 Mo. 287. 310 (same) ; 
1871, State v. Sloan, 47 1\10. 604 (approving the 
Hays case. but admitting here threats made 
continuously to within a recent time. the issue 
being self-defenr.e); 1872, State v. Keene, 
50 Mo. 357 (similar facts); 1875, State v. 
Harris, 59 Mo. 550. 552, 556 (admitted; but 
with intimations that there must be an attempt 
to execute); 1876, State v. Elkins, 63 Mo. 159, 
163 (no general rule nttempted; intimations 
that tho threats must bc fairly recent and that 
there must be an attempt to execute them 
at the time); 1877, State v. Alexander, 00 Mo. 

148. 1G2 (admissible. if there is "evidence tend
ing to show" the decensed the nggressor); 
18iO. State t'. GUY. 69 MOJ. 43.5 (thrent ex
c1uded; obscure); 18~2, Stllte v. Harris, 76 
Mo. 3G4 (thrent received); 1897. State v. 
Reed, 137 Mo. 125, 38 S. W. 5H (admissible 
only where the issue of defence is raised); 
1808, State v. Albright. 144 ;\10.038, 46 S. W. 
020 (admissible only in connection with an 
overt act); l!)00. State v. Hollingsworth, 15G 
Mo. 178, 56 S. W. 1087 (conditional threats 
admitted; compare § 107, an/e); 1901, State! 
v. Smith, 104 Mo. 507, 05 S. W. 270 (ad
missible) ; 
Nebraska: 1895, Basye v. State, 45 Nebr. 2!j], 
{j3 N. W. 811 (admissible, .. wlwre it is claimed 
that the killing was in self-defence ") ; 
Nevada: 1873, State v. Hall, 0 Nev. 58 (ad
missible only when at. the time "something 
was done which would induce n reasonable 
man" to fear death or serious bodily ha.·m) ; 
N cwJ ersey: 1824, State v. Zellers. 7 N. J. L. 237 
(admissible); 1905. Stllte v. Tolla. 72 N. J. L. 
515.62 Atl. 675 (murder of a man by a woman; 
the man's prior attempts to violate her, ex
cluded in the absence of any act at the time 
indicating "a present intention to harm the 
defendant"); 1915, State v. Hocker, 87 N. J. L. 
13, 93 Atl. 78 (prior communicated threats, 
admissible; State v. Tolla distinguished) ; 
New lIIexico: 1900, Terr. v. Hall, 10 N. !\lex. 
545, 62 Pac. 1083 (anmiJsible "where thero 
is proof of a hostile demonstration by the de
cea~ed at the time of tile killing"; confused 
opinion); Terr. v. Pratt. 10 N. Mex. 138. 61 
Pac. 104 (an anonymous threatening letter, 
if rightfully belie\'ed b~' the defe!ldant to come 
from the deceased. is admissible) ; 
New York: 1835, People v. Rector, 19 Wend. 
589. 014 (murder at the defendant's door. the 
deceased standing there, and the defendant 
having b~en summoned by knocks on the door 
just before; the fact was admitted of a riotous 
breaking of the defendant's house a few nights 
before. and of threats to return. though the de
fendant did not know whether the deceased waS 
one of thnt party; Bronson, J., dissenting at 
(01); 1873, Stokes v, People. 53 N. Y. 174 
(threats admissible, "as temlinp: to create a 
belief in the mind of the accused that hi5 life 
was in danger. or that he had reason to appre
hend some great bodily harm from the acts and 
mothns of the deceased, when in the absence 
of such threats such acts and motions would 
cause no such belief ") ; 
North Carolina: 1844. Stnte 11. Scott, 4 Ired. 
415 (the threats apparently held ndmissible. 
but treated as in this instance not important, 
sinre the deceased was not doing anything 
which could be referred to this design to in-
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aggression than mere dangerousness of character. It is therefore to be noted 
that the rulings on the two subjects in a given jurisdiction are not necessarily 
mutually applicable. 

jure); 1877. State 11. Turpin. 77 N. C. 473,476 
(threats admissible); 1897. State 11. B~Td. 121 
N. C. 684. 28 S. E. 353 (admissible only where 
there is "other evidence of tending to show 
self-defence" or where "the e\;dence of the 
killing is entirely circumstantial"; but the 
latter seems to be said of uncommunicated 
threats only) ; 
Oklahoma: 1910, White v. State. 4 Okl. Cr. H3. 
III Pac. 1010 (not admissible where no issue of 
self-defence is made); 1918. Smith v. State. 
14 Ok!. Cr. 250. 174 Pac. 1107 (deceased's 
threats. not admitted. for lack of an overt act) ; 
OreGon: 1870. State 11. Dodson, 4 Or. 64 (un
communicated threat.~. held properly excluded. 
when offered to show the defendant's appre
hension: whether admissible for the purpose 
of showing deceased's actual intent. under 
§ 110. antc. not decided; communicated 
threats. admitted); 1897. State v. Porter. :32 
Or. 135. 41) Pac. 964 (communicated threats 
of a third person not acting with the deceased, 
e:<cluded); 181)8. State v. Bartmess. 33 Or. 110. 
M Pac. 167 (admissible; the conditions ob
scurely stated) ; 
Pen7l8ylrania: 1867, Com. 11. Lenox. 3 Brewst. 
249. 251 (admissible. "if tbe case showed" 
that the defendant was "under reasonable fear 
of his life from the deceased at the time ") • 
1881. Nevling v. Com .• 1)8 Pa. 322. 336. sem/)Ie 
(adm:ssible. if there is e\;dence of a necessity 
for self-defence); l!)18. Com. t'. Principatti. 
260 Pa. 587, 104 At!. 53 (deceased's threats as 
a "black hand" agent. admitted) ; 
Por/oRieo: Peoplev. Barrios. 23 P. R. 772 (un
communicat<!d threats. excluded; 'following 
People v. Sutton. cited ante. § 246) ; 
South Carolilla: 1860. State v. Smith. 12 
Rich. 430. 443 (admissible); 1890. State v. 
Bodie. 33 S. C. 130. 11 S. E. 624 (same); 
State v. Wyse. 33 S. C. 591. 12 S. E. 556. 
semble (same) ; 
Tennessee: I~D8. Rippy v. Stat~. 2 Head 218 
(" previous threats. or even acts of hostility. 
.•• ,,';11 not of themselves excuse the slayer; 
but there must be some words or overt acts at 
the time clearly indicativ';l of a present purpose 
to do the injury: past threats and hostile 
actions or antecedent circumstances can only 
be looked to in connection with present dem
onstrations as grounds of apprehension"; 
this was said in repudiating the argument of 
the defendant that. after hcaring of such recent 
threats ... he had a right to kill the deceased on 
sight"); 1872. Williams v. State. 3 Heisk. 376. 
31)5 (the same doctrine laid down. and such 
threats assumed to be admissible); 1873, Jack
So~\ t'. State. 6 Baxt. 452, 454 (the doctrine of 
the auove cases approved. but the distinction 
pointed out that the c\;deoce of former threats 
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must be received and considered without any 
attempt on the judge's part to exclude it until 
some overt act at the time is shown; a decision 
resen'ed for such an extreme case as that of the 
deceased being asleep at the time) : 
Texas: 1854. Lander ~. State. 12 Tex. 462. 484 
(a full disclIssion of the proposition that prior 
threat.~ arc in themselves no legal excuse: but 
no decision as to admissibility): St. 1858. Feb. 
12. Pen. Code 11)11. § 1143 (quoted ante. 9 2411): 
1870. Myers v. State. 33 Tex. 525. 542 (the 
Code is to be interpreted by common-law 
principles: threats are admissible onh' whcn 
they are distinctly directed against fhl! defend
ant's life and when it is "unequivocally shnwn .. 
that the deceased" was doiD~ some act at the 
time of the killing whirh manifested an inten
tion to carry the threat into eXMution "); 1871. 
Dorsey v. State. 34 Tex. 651, 657. semble 
(same); 1875. Horbach v. State. 43 Tex. 242. 
255. 251) (declaring the object of the Code 
section to have been to settle a controversy 
as to the admission of threats. and holding that 
threats arc admissible "a.~ ind~pendent evi
dence without first having established a pred
icate for their admission by the proof of acts 
done at the time of the killing": not citin~ 
Myers v. State) ; Im;n t·. State. 43 Tex. 236. 241 
(adopting appa~ently the same rule; but here 
holding not improper the rejection of cumu
lath'e evidence oi threats which if admitted 
could not have sf>~ved as II legal defence 
under the above sel,tion. because no act of 
violence at the time WllS shown); 1893. Mealer 
11. State. 32 Tex. Cr. 102. 107. 22 S. W. 142 
(excluded. where the defendant .. was in no 
possible dnnger" at the time): 
Vermont: 1847. State t·. Goodrich. 11) Vt. 117. 
121 (pre\;ous affrays between the parties. and 
former attacks by the injured \lerson on the de
fendant's house. and threats by the former. held 
not improperly rejected because not so offered 
as to indicate an~' influence in causing in the de
fendant a just fear of harm): 1916. Russ r. 
Good. 90 Vt. 236. 9'j At!. I)S7 (assault and 
battery; plea. self-defence; plaintiff's repu
tation as a fighting man. known to defendant. 
admitted: the trial Court determines as to 
remoteness) ; 
lVashitt{}toll: 1888. White 11. Terr .• 3 Wash. D. 
397.403. l!) Pac. 37 (" admissible in all ra~es ") : 
1896. State v. i\lcGonigle. 14 Wash. 59·1. 45 Pac. 
20 (exrluded because there was no contention of 
self-defence); 1896. State t'. Cushing. I..! Wash. 
527.45 Pac. 145: ISI)7. 8. c .. 17 Wash. 5-14. 50 
Pac. 512 (" overt act of attack" and" apparent 
imminent danger" of life therefrom are neces
sary; purporting to follow the Louisiana rule) ; 
lVCHt Vir(Jiniu: IS75. State v. Abbott. 8 W. Va. 
743. 759 (admissible: rule obscure); 1SS9. 
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(b) Wherever the ot'crf-act limitation is adopted, the rule should prevail 
(as in the preceding topic) that the trial Court's discretion determines the 
sufficienev of the e\'idence of an O\'crt act,!! • 

(c) The threats are rcquired to have been c01ll71pm£catcci to the defendant, 
i,e, brought to his notice in some WilY; otherwise they have no bearing for 
the present purpose, 

(d) The usc of 1lnCOlll71l11nicaicri threats, as showing the probability of the 
deceased IHt\'ing been the aggressor, involves a difl'erent principle (dealt with 
ante, § 110) ; but the respeeth'e precedents arc not always duly discriminated. 

(e) The actual making of the threats is immaterial, if there was a com
munication made to the defendant of supposed threuts.3 This illustrates the 
contrast of principle with the doctrine of uncommunieated threats (allte, § 110). 

rJ) The threats of a third perSOIl, not joining in the deceased's overt act, 
would ordinaril~' be inadmissible.4 

§ 248, (1) Defenda.nt in Homicide : (c) Violent Acts of the Decea.sed. If 
it could be shown that the dcceased had just before been running amuck in 
the streets, and that the defendant was informed that the deceased was on 
his way towards the defendant's locality, it is difficult to believe that any 
Court would decline to consider this conduct as bearing on the defendant's 
apprehensions. The fart that the circumstance creating apprehension is 
a single act or series of acts, instead of a general character, does not necessarily 
destro~' its capacity to create apprehension. l\or docs its distance in time 
from the momcnt of thc aft'ray necessarily ha\'e that effect. Such particular 
acts mayor rnaj' not in a gi\'en case be calculated to create apprehension; 
but there is no reason for a fixed rule of exclusion, invariably forbidding 
their consideration: 

1884, Nmu.cK, J., in Ro!!l!! v. Stale, !Ii Ind. 322, 326; "As in personal conflicts e .... ery 
man is permitted within reasonable limits to act upon appearances and to determine for 
himself when he is in real danger, it would seem to follow, as an inevitable consequence, 
that whoe\'er relics upon appearances and a reasonable determination upon such appear
am'es, as a def('nce in a case of homicide, ought to be allowed to prove evcry fact and cir
cumstance known to him and connected with the deceased which was fairly calculated to 
create an apprehension for his own safety." 

1906, MILES, ,1., in McQuiggan y, Ladrl, in Vt. 90, 64 Atl. 503: "This was an action for 
assault and buttery against John Lacld, Daniel Ludel, and Eugene Spicer, . '. As hearing 

State v. Emns. 33 W. Va. 417, 425. 10 S. E. 
792 (same), 

The following ruling shows a difTerent appli
cation of the same principle: 1857. People 11, 

Shea. 8 Cal. 538 (assalllt with intent to kill; 
the prosecuting witness' rel150n for going 
armed. yiz. that he had been told of something 
the dcf£'ndant had said. admitted). 

2 1897. State v. Pruett. 49 La. An. 283, 21 
So. 842 (discretion of the trial Court as to overt 
acts conceded; but irrespective of this the 
defendant is entitled. under Act 99 of 1896. to 
have the testimony as to the alleged overt act 
taken down in writing for review); 1897. State 

v. Cushing. 17 Wash. 5-14, 50 Pac. 512 (dis· 
cretion conceded). 

'1909. Morris v, Tcrr .. lOkI. Cr. 617. n9 
Pac. 760; 1912, Rogers v. State, 8 Oklo Cr, 226. 
127 Pac. 365: In09. Buckner V. State, 55 Tex. 
Cr. 511. 117 S. W. 802. 

• 1906. State V. Mitchell. 130 Ia. 697. 107 
N. W, 804 (threats of the defendant's landlord. 
a third person, excluded); 1903. State ". 
Forbes, III La, 473, 35 So), 710 (leaving it to 
the trial Court's discretion; Monroe. J .. diss.; 
here the defendant claimed to have beel! aiming 
at the third person). 
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upon the reasonableness of thc force used by Daniel in repelling the claimed assault of the 
plaintiff, the defendants claimed and gave c\;dence tending to prove that Daniel knew by 
observation nnl! reputation at the time of the assault that the plaintiff when under the in
fluence of intoxicating liquor, was a quarrelsome and dangerous man, and that on the 
occasion in question the plaintiff was under the influence of intoxicating liquor whieh was then 
detected by Daniel, and that, in consequence thereof, and having in mind what he knew 
and had heard· of the plaintiff's character under such circumstances, he was afraid of 
him. . . . 

"The plaintiff's first exception is to the admis!'ion of the testimony of )Irs. Ladd, Brown, 
and :\IcCormiek, wherein the~' testify that they had seen the plaintiff on different occasions 
under the influence of intoxicating liquor at times previous to the assault in qUestion, and 
that on those occasions he was cross and ugl~', fi3 stated above. The plaintiff urges that this 
was error, becausc it was an attempt to prove character by speeific instances .. " The word 
'character' has an objective as well as a SUbjective meaning, whi('h is quite distinct. As 
applied to man, ohjcctive character is his actual character. Subjeeth'e rharacter is !luch 
character as he possesses in the minds of others, and is the aggregate or abst'llct of other 
persons' opinions of him. • " In a case like the one at bar, where the actions of a third 
person are to bc effected by a knOWledge of another's ('haractcr, not only may the sllb
jecth'c charactcr be in .... olved, but the objectivc may as well, for the action of one, 
influenced by the character of another, is affected to the same extent by a helief in the 
truth of general report as it is by a knowledge of the fact; bccause in eithcr case he believes 
he knows the fact, and it is that vrlief which is important. . • . 

" It follows that it was admissible for the defendants to show what was observed liS to the 
character of the plaintiff, as to being cross and ugly when under the influence of intoxicat
ing liquor at a time previous to the alleged assault. And, in order to show that, it was 
necessary to show that he was under the influence of intm.;cating liquor on those occasions. 
And, as the case tends to show that the defendllnt Daniel knew of those traits of character 
at the time of the alleged assault and battery, it was not necessary that every occasion oh
served, which went to make up and establish the e:o";stence of those traits of character, should 
be brought to the knou·!edgc of the defendant in all their details. It was enough that he 
knew that such traits of chllracter existed, communicated to him by the witnesses who 
testified respecting them or coming to him from other sources." 

The state of the law has COOle on the whole to favor the admissibilih' of • 
such facts.l Nevertheless, in thc majority of jurisdictions, such cvidence was, 

§ 248. 1 EXGLAND: 1860, R.I'. Hopkins, 10 
Cox Cr. 229 (to show the defendant's state of 
\Dind when he killed his ,,'ife \\;th a knife, e\'i
de nee was reeeh'ed that the wife had often be
(ore attacked him and nearly strangled him, 
that his neck was sellsiti\'e \\;th old abscesses, 
and that the wife on tlus occasion rushed at his 
neck) ; 

UNITED STATES: Fedl:Tal: 1898. Andersen 
11. U. S., 170 U. S. 481. IS Sup. 689 (murder of 
captain and mate; trial for the latter only; 
maltreatment of the defendant by the captain 
and by the mate on preceding occasions, ex
cluded on the facts, because no overt act at the 
time of killing was shown; no authorities 
cired) ; 
Alabama: 1884, Jones 11. State, 70 Ala. 15 (ex
c:luded); 188S. Davenport v. State, 81) Ala. :336, 
5 So. 152 (same) ; 
Arkal1.'laB: 1882, Campbell v. State, 38 Ark. 
498, 508 (excluded); 1911, Coulter I.'. State, 
100 Ark. 561, 140 S. W. 719 (excluded); 1922, 

Jett v. State, Ark. .236 S. W. 621 (killing 
hy all officer; decen~cd'<:! con\'iction of robbery 
in Missouri, excluded) ; 
CalIfornia: 1865, People to, Henderson. 28 Cal. 
4.65, 469. Sfllwle (recent acts of violen{'e ex
dUded. only because not communicated); 
1891, People v. Powell. 8i Cal. 348, 362, 25 
Pac. 481 (quarrels with other personS, inad
missible) ; 
Columbia (District): 1916. Marshall. Z·. U. S .. 
45 D. C. App. 373 (murder; .. I knew how 
he [deceased) did policemen", admitted) ; 
Delaware: 1874, State t'. Woodward. 1 Houst, 
Cr. C. 455. 458 (shooting a trespasser; pre\'ious 
marauding, and personal \'iolence b\' others in 

~ . 
the neighborhood, excluded, there being no act 
of aggression at the time hy the deceased) ; 
Florida: 1891. Garner r. Stare, 28 Flo.. 113, 138. 
9 So. 835 (excludl'd); 1893, 8. C., 31 Fla. 170. 
1 i5, 12 So. 6aS (~ame) ; 
ticoroia: 1855, Bowie v. Stare, 19 Ga. 7 (ex· 
c1uding the fact that the deceased had fled frow 
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for a long time, absolutely excluded. In some instances this was probably 
due to a notion that the deceased's character is sought objectively to bc 
shown by particular acts (on the principle of § 198, ante); but the real pur-
the law in Tennessee. but intimating that if the 
crime would in its nature" excite the fears of a 
reasonable man ". the fact might be received) ;' 
IS71. Pound t·. State. ·13 Ga. 88. 128 (exduded. 
unle~9 so connected with the killing as to "form 
a link". etc.); 1883. Doyal v. State. 70 Ga. 134. 
1-17 (specific acts of violence. excluded) ; 1892. 
Croom v. State, 90 Ga. 430. 17 S. E. 1003 
(excluded); IS97. Powell v. State, 101 Ga. 0. 
20 S. E. :~O\J (excluded); 1906. Warrick t'. 
State. 125 Ga. 13;;. 53 S. E. 1027 (excluded): 
Idaho: 1911. St~te t·. Louie :\iOOll. 20 Ida. 20:!. 
11 7 Pac. 757 (threats of associates of the 
deepa,;ed. exe\uded) ; 
Inr/ialla: IS84. B.)yle ,'. State. 97 Ind. 322. 
a26 (forroN 8hooting and ~tabhing. etc .. ad
mitted); 1891. Bowlu,; t·. State. 130 Iud. 227. 
2:;0. 28 :-l. E. 1115 (admitted): 1900. Enlow I'. 
State. 1.5·1 Ind. 66·1. 57 X. E. 5:19 (admitted): 
Iowa: 1902. State r. Sale. I)!} Ia. 1. 92 :-l. W. 
680; 95 X. W. 1\)3 (decea,;ed's violence at a 
remote prior time. excluded): State t'. Beird. 
118 Ia. ·\7-1. !l2 N. W. fl94 (instances of specific 
acts nf ':i, .it'nce on the same evening. held 
adnli:;:-:i;llc.') : 
Kansas: 1\:LlI. State v. Burton. 63 Kan. 602, 
66 Pac. fl33 ("r1misRible) ; 
L01l1:.ialn: 1:,();,. State '!. Fontenot. 50 La. An. 
537. 23 So. 634 (excluded) ; 
Mic.~igan: lli9:!. People v. Harris. 9.5 Mich. 87. 
91. 54 N. W. 648 (admissible): 190-1. People v. 
Farrell. 137 "'Iich. 127. 100 X. W. 264 (admis
sib\(,) ; 
Mississippi: 1885. ;,loriarty ~'. State. fl2 Miss. 
fi54. fl01 (\'arious (h'pcmte acts. excluded; 
general reputation :lIone admissible); ISSS. 
I

r. r't t 6- '1' --I' -C') - ~ 9- (tl t \.Jhg' 1' •• ..., a c. i).I.\ J~5. ;~)j J, .')i:,\:". 0) LO •• I Hi 

the' deceased had mane deadly assaults on 
oth;;rs. to the defendartt's knowlcdg~. excluded); 
illissouri: 1910, Stat" r. Green. 2;!9 ;\10. 642. 
12!l S. W. 700 (excllJd~d) : 
MOlltana: IS!l9. State 1'. Shadwell. 22 :\lont. 
57:3. 57 Par. 2.'>1 (del'eased's riotous condm·t 
townrd~ others Oll til(' S:UDe evenin~ in defend
ant's presence. admit.ted; hut" specific acts of 
violence ,. at other times. excluded; opinion 
Dot well considered): I!lOI. State I'. Shadwell. 
26 Mont. 5:? flfj Pac. 50S (prinr ruling ap
proved); 1903. State r. Felker. 27 :'.Iont. 451. 
71 Pne. 668 (prior assault., h,' the deceased 
upon the same person. admittl'd): IOO!). St::.te 
v. Hanlon. 38 Mont. 557. 100 Pac. 10:15 (prior 
specific acts of yiolence. here admitted; 
State V. Felker and State v. Shadwell 
approved but eniarged in ,cope); 
Net'ada: 1917. St.'lte I'. Sella. 41 Xcv. 11:l. !fi8 
Pac. 278 (" particular arts or instances which 
were not a part of the • res gestro' nor con
nected thc'r('\\;th". not adrnis~ihlc) ; 
,v cw York: ISi4. EggIC'r r. People. 56 N. Y. 
643 (particular instances of exhibitions of 

temper, excluded); 1876. Thomas 11. People, 67 
N. Y. 222 (the making of assaults with a knife 
upon various other persons, some time before, 
excluded) ; 
Ohio: 1907, State t·. Roderick, 77 Oh. 301. 82 
N. E. 1082 (acts of violence known to defend
ant by repute only. excluded; but semble such 
acts personally known to him may be admis
sible) ; 
Okla.homa: 1906, Sneed v. Terr., 16 Ok!. 6-11. 
86 Pac. 70 (prior violence by deceased. the 
same night. admitted); 1906. McHugh 1'. 
Terr .. 17 Ok!. I, 86 Pac. 433 (assault with 
intent; State t·. Burton. ' Kan. • ap
prowd); 1912, Hogers r. State. 8 Ok\. Cr. 2:?6. 
127 Pat" 365 (admitted); 1919, Thompson v. 
Stat~. 16 Old. Cr. 7IG. 184 Pac. 467 (man
slaughter; deceased's specific acts of violence 
towards others". admitted); 1921. Elliott, T. 

State. Oklo Cr. • 194 Pac .• 267 (murdN; 
deceased's prior specific acts of \-iolence. lIot 
known to defendant. excluded) ; 
Oregon: 1900. State v. ;\Iims. 36 Or. 315. IH 
Pac. S8S (excluded); 1908. State 1'. Doris . .51 
Or. 136. 94 Pac. 44 (prior assault by a third 
person similar ill size. etc .• to the deceased. 
admitted) ; 
Pcnn8yhmia: 1893. Com. r. Straesser. 153 Pa. 
451. 456. 20 Atl. 17 (single act of \-iolence. un
explained. inadmissihle) ; 
Porto Rico: IGI5. People v. Paris. :?2 P. R. 370. 
37·1 (but herl' exeluded because there was no 
e\'idence of aggres~ion) ; 
Soltth Carolina: 1897. State v. Dill. 48 S. C. 
:?49. 26 S. E. 567. semlJir- (excluded; hut here 
merely cUnlubtive); 1905. State 11. Thrailkill. 
71 S. C. 1:;6. :30 S. E . .551 (excluded); l!105. 
State v. Dean. 72 S. C. 74.51 S. E. 524 (State 
t·. Dill approved); HlOH. State v. Andrews. 73 
S. C. :?57. 5:~ S. E. '12a (admissible if "so con
nected in point of time or occasion with the 
fatal rencontre as to produce reasonable ap
prehension ". etc.) ; 
South Oak,,/a: 1909. State 1!. Raice. 24 S. D. 
lIl. 123 N. W. 708 (deceased's prior acts of 
violence to third persons. notified to defendant, 
excluded) ; 
Texas: 1S93. Skaggs t·. State. 31 Tex. Cr. 563. 
21 S. \V. 257 (said to be sometimes admissible); 
l!J03. COllnell!. State. 45 Tex. Cr. H:? 75 S. W. 
512 (patriride; specific acts of violence to 
other memhers of the family. excluded) ; 
l',mnont: Hl06. McQuiggan v. Ladd. 79 Vt. 
90. 64 Atl. 50a (quoted supra. 1); 
Jl'yomina: 1916. Mortimer v. State. 24 Wyo. 
452. 161 Pac. 766 (homieide hy son of father in 
alleged protection of brother; the deceascd'~ 
prior specific acts of \-ioll'nce known to the 
accused. held admissible; the facts of this 
case illustrate the injustice of 11 contrary 
rule). 
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pose is merely to show such conduct as would naturally excite apprehension, 
whether it objecti\'el~' indicates a fixed trait of dutracter or not. Certainly 
all analogies of the law (apart from the common sense of the situation) favor 
such eddence; for if particular vicious acts of an animal are relevant to 
show that its owner was warned of its viciousness (post, § 251), and if par
ticular misconduct of an employee is rele\'ant to show that his employer 
was warned of his incompetency (post, § 250), then particular deeds of un
scrupulous violence may well be deemed relenlIlt to show an apprehension 
of violence from such a person. The true solution is to exerC'ise a discretion, 
and to admit such facts when common sense tells us that they could legiti
mately affect a defendant's apprehensions. 

Distinguished, here use of l)rior quarrels or difficulties between the deceased 
and the accused as evidence of Inotire (post, § 396), as abo the propriety of 
t'olltradicting the fact of such prior acts of violence (post, § 2(3). 

§ 249. (2) Employer of a.n Incompetent Employee: ta) Reput",tion of the 
Employee. Where by the substantiw la,,' an employcr's liabilit:; for injuries 
dUIle b~' his employee detJcnds upon his sl'lection of a competent employee, 
it is well settled in all jurisdictions that the reputation of the emplo.lJee is re
ceivable to show that the emplo~'ee's character in respect to competency 
was known to the emplo.llcr.l It is sometimes pointed out that the reputa-

§ 249. 1 Federal: 1896. Baltimnre & O. R. 
Co. t'. Henthorne. 19 C. C. A. 623. 73 Fed. 63·1 
(engineer's reputation for intC'mp('rauce); 
189(1. Central Yt. R. Co. v. Ruggles. 21 C. C. 
A. 575, 75 Fed. 9,~:3; 190,5. Southern Pac. Co. 

R t 1'3- F d ,,-., .,-" "S- C C \ (00 r. e zero . v 'e . _1_. _'0, _ n . . .J.:. a 
general reputation for incompctellc(''' is admiO'
sible); 190.5. Huntt 1'. l\IrXameC'. 141 F<'d. 
29:3. 299. C. C. A.. SC7Ilhie (admis~ihl(' only 
after other e"idence of ~pc('ific act~) ; 
Alabama: 1853. Cl)ok v. Parham,:H Ala. 21, 3·1; 
IS94, Western Stone Co. v. Whall'n. 1.51 :\Iu. 
482.38 N. E. 243 (cnptnin of a towing vessel); 
1903. l\f('trnpolitan W. S. E. R. Co. 1:. Fortin. 
203 Ala. 454. 67 N. E. 977 (motorman of an 
elevated railroad); IlIinQis: 1Si2. Chicago & 
A. R. Co. 1'. Sullivan, 63 III. 293. :;?D7 (intem
perate habit5); Indiana: 1871. Pittsbur~ 
F. W. & C. R. Co. v. Ruhy. 3S Ind. 294, 311 
(train-conductor); Kansas: 1S95, Cherokee 
Co. v. Dickson. 55 1(all. 62. 39 Pac. 691; 
Maine: 1880. Dunham v. Haekliff. 71 1\1e.345. 
349. semble; Maryland: 1894. Norfolk W. R. 
Co. v. Hoover. 79 Md. 253. 263. 29 Atl. 994 
(intemperate habits); .Massachllsdls: 1861. 

. Gahagan v. R. Co., 1 All. 187,190 (that a flagman 
was" cureful. attentive. and temperat(''' in his 
.. general habits and behavior"); 1865. Gilman 
v. R. Co .• 10 All. 233. 235. 230 (intemperate 
habit.s); s. c .. 1860. 13 All. 433. 444 (same); 
1890. Monahan 11. Worcester, 150 l\IMS. 439. 
23 N. E. 228 (that he was" physically weak fi'ld 
p(\rtiall~' blind and deaf"); 1895. Driscoll v. 
Fall River. 1G3 Mass. 10.5.39 N. E. 1003 (repu
tation .. of a foreman amongst a few workmen 

employed und~r him ", excluded. as not likely 
to give notit'(' to or require attention [rom the 
employer); 1902. Carson 1'. Canning. 180 
Mass. 41H, 6::? N. E. (IDol (reputation of an em
ployce .. around the buildiJlg". held not im
properly admitt('d); Michigan: 1870. Davis 
t'. R. Co .. 20 :'oIicl!. 105, 123 (engineer; a repu
tation. but not lnere casua.l r01narks, admis
sible); 1~S5. Hilts t'. R. Co .. 55 :'oIich. 437, 442. 
~1 N. W. SiS (intemperate habits); A'ew 
liampshire: 187a. State v. 1\1. & L. Railroad. 
5:! N. H. 5:)9. 549. semble; New York: 1897, 
Youngs r. It. Co .. 15·1 N. Y. 7G4. 49 N. E. 1106 
(like n('xt cfise) ; 1808. Park !). H. Co .• 155 N. Y. 
215. ·19 N. E. GU (reputation rec(,ivable to 
show knowledge of incompetency. after specific 
apts showing the fact of it; here a reputation 
ten years before was C'xc\uded); Pmnsylt-ania: 
1911. Roscnstiel r. Pittsburg R. Co .. 230 Pa. 
::?7a, 79 Atl. 556 (the learncd judge here seems 
to be in error in supposing that any court~ have 
a contrary rulc); Teras: IS9fJ. Texas and 
P. H. Co. v. Johnson. S9 Tex. 519, 35 S. W. 
10·12 (reputation of the wrong-doing scn'ant 
among his fellow-employees. held sufficient to 
fix upon the employer a knowledge of his in
efficiency, but not to fix such knowledge upon 
the plaint.iff-employee. thl)ugh he and the other 
servants were uJlon the same dh'ision and were 
personally acquainted; the opinion is a labored 
attempt to explain this absurdity); Ulah: 
IS!)O. Stoll v. Daly Min. Co .. 10 Utah 271. 57 
Pa!'. 2!l5; frisco" .• ;,,: H113. Serdan 1:. Falk 
Co .• 153 Wk IG9, 140 K. W. 103':; (reputation 
admissible, to e\'idence knowledge, after the 
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tion in a given instance may obtain in such a narrow or remote circle of persons 
that it is not likely to have brought notice of the character to the employer 
(on the logical principle of § 245, par. 3, ante); but this is simply a corollary 
of the general principle. 

It is to be noted that the substantive law may be such that the eYidential 
question, whether such reputation was likely to reach the employer, does 
not arise; i.e., it may be held that if a reputation of incompetency had arisen, 
then, even if the employer did not in fact hear of the reputation, yet his failure 
to learn of such an easily knowablc thing is 'in itsclf negligencc, as a matter 
of law, in that it involves failure to make inquiry concerning competence: 

18iO, COOLt;Y, J., in Davi,~ \'. R. Co., 20 ~Iieh. 105, 123: "If the defendants continue a 
man in their employ who is so notoriously unfit as to have established a general reputa
tion to that effect. it is unreasonable (the plaintiff argues) to suppose the officers of the 
clefendants ignorant of that fad; unless we excuse their want of information on the ground 
of neglect of duty on their part to their employees and the public, so gross as to make it 
proper and just to hold them responsible to the same extent as if they were fully informed 
of all the facts." 

1890, FIELD, J., in .Mollahan v. Worcester, 150 Mass. 4-10, 23 N. E. 228: "If a person 
is incompetent for thc work he is employed to do, the fact that he is generally reputed 
in the community to want those qualities which arc ner:essary for the proper performance 
of the work certainly has some tendency to show that the master would have found out that 
the servant was incompetent, if proper means had been taken to ascertain the qualifications 
of the servant." 2 

§ 250. (2) Employer: (b) Acts of an Employee. Since reputation is after 
all created originally by conduct, the use of reputation, for the purpose just 
noticed, gives also, by implication, a sanction to the probath'e "alue of par
ticular acts of misconduct as giving warning of incompetency. Experience, 
too, in general as well as in the business of employers, tells that particular 
acts of incompetency are the usual and sufficient source of judgment upon an 
employee's incompetency. The only objection, then, can arise from the doc
trines of Confusion of Issues and of Unfair Surprise (ante, § 202); :.'et, since 
the ~vidence is so closely connected with the issue of the pleadings, since it 
has a comparatively small range of time and place, and since the facilities of 
procuring testimony to expose It fabricated charge are ample, an objection on 
this score does not seem serious. The natural view, that such particular 
aets, if not isolated or lacking in marked significance, rna:; in a given case be 
admissible as calculated to give warning to the employer, is well set forth in 
the following passage: 1 

fact of incompetence has been evidenced. even 
though the knowledge is not disputed}. 

Distinguish the question what sort of repu
tation is admissible. under the Hearsay ex
ccptirlD. to prove the fact of the employee's in
competence (post, §§ 1615. 1616. 1(21), and the 
question of substan live law whether the 
employee's character is in i.~8uc (ante. § 80). 
The rulings upon these distinct principles are 
occasionally confused. 

! Accord: Gilman 11. R. Co. and Norfolk & 
W. R. Co. 11. Hoover. supra. 

§ 260. 1 Accord: Federal: 18()5. Bnlti-
more & O. R. Co. v. Camp. 13 C. C. A. 233. 65 
Fed. 952. 958 (going to slcep on duty. etc.; 
"the entire record" of K. as an emlJloyee in 
the capacity concerned. admitted); 1903, 
Wabash S. D. Co. v. Black, 126 Fed. 721. 726. 
C. C. A. (pre\'ious bursting of two similar pul
leys made by the same em"ployees. admitted) ; 
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1874, ALLEN, J., in Ballicc v. R. Co., 59 N. Y. 356, 358: "When character, as distin
guished from reputation, is the subject of investigation, specific acts tend to exhibit and 
bring to light the peculiar qualities of the man, and indicate his adaptation or want of adap
tation to any position, or fitness or unfitness for a particular duty or trust. It is by many 
or by a series of acts ... that the actual qualitif!s, the true characteristics of indh'iduals, 
thoseq ualities and characteristics which would or should influencc and control in the selection 
of agents for positions of trust and rcsponsibility, are known .. " [But only a singlc in
stance of carelessness in eight ~'ears' scn'ice was here shown.] A single act of casual neglect 
docs not 'per se' tend to prove the party to be careless and imprudent and un'itterl for a posi
tion requiring care and prudence. Character is formed and qualities exllib:ted by a series 
of acts and not by a single act. An engineer might. from inattention omit to sound the 
whistle or ring the bell at a railroad crossing; but such fact would not tend to prove him 
a careless and negligent servant of the company ... , The question in this case was whether 
the single occurrence detailed by the witness, in connection with other circumstances and 
with his general character and conduct, was such as to make it necessar:-' for the defend
ant, in the exercise of propcr care amI prlldcn('e such as the law enjoins, to discharge 
this s",;tchman. I am clearly of opinion that there was nO,t sufficient evidence to go to 
the jury." 

1905, Southern Pac. Co. v. Hetzer. 135 
Fed. 272. 279. C. C. A. (negligence of a fellow
servant; "specific acts of incompetence of the 
Bervant. notice of which was brought home to 
the mnster before the accident" arc admissible. 
and also acts" so notorious that they ought to 
have been known"; but not specific acts "of 
which the master hnd 110 notice or knowledge 
prior to the alleged accident"); lU05. Huntt 
v. McNamee. 141 Fed. 293. 2!l!l. C. C. A. 
(there must be either specific acts "brought 
home to the knowledge of the master" or acts 
"of such nnture and frequency that the master 
in the exercise of due care must hnve hnd them 
brought to his notice "); 1900. Pittsburgh R. 
Co. v. Thomas. 3d C. C. A .• 17-1 Fed. 591 
(negligent motorman as a fellow-sen'ant; two 
prior nt'gligt'nt acts here held insuffirient; good 
opinion. distinguishing between the concrete 
negligence of the specific act and the incom
petence of the man doing the act); I 1Idiana: 
1871. Pittsburg, F. W. & C. R. Co. v. Ruby. 38 
Ind. 204. 311; 1895, E\'ansville &: T. H. R. Co. 
11. Tothill. 143 Ind. 40. 41 X. E. i09 (thnt a 
train-dispatcher hud often run trains ahead of 
their schedule time; admitted on the question 
of the employer's notice of incompetency); 
lIfaryia1ld: 1886. Baltimore F.le\·. Co. v. Neal. 
65 Md. 438. 452. 5 At!. 33~, semblc: 189·t. 
Norfolk & W. R. Co. v. Hoovt'r, i9 lI.fd. 2.53. 
264. 29 Atl. 90-1; Jlfa88achll,",Ii~: 1808. Cox 
11. R. Co .• 1iO Muss. 120.49 N. E.!l7 (a watch
mnn's habits of intoxication. for some years 
previous. receh·able. liS showing that the de
fendnnt might hll\"e disr,)\"cred them by rea
sonable diligence); 1010. Igo 1'. Boston Ele\·. 
H. Co .. 20-1 Mnss. 197.!.I0~. F...5i-l ("Incom
petence cnnnot be inferred fr'Jm a single act of 
IlPgligence "); 1 nil. Lt'nr:: t'. ". ehber Co .• 
:!10 Muss. 68. 9Q N. E. lar, (prinr instances 
ndmiL~I; opinion ohsclire); ,'ficlu'oan: 18iO. 
Davis 11. R. Co .• 20 :'>Iich. 105. 124; 1881, 

Michigan C. R. Co. r. Gilbert. 46 Mich. 1 i6. 
IiO. !l N. W. 2-13; 1900. Shaw v. R. Co .• 132 
Mich. (;29. 82 N. W. 618 (pre\'ious practice of 
mnil agent in throwing mail-bag. admitted to 
show notice to the railroad com puny) ; N cw 
York: 1874. Chapman v. R. Co .• 55 No Y. 5iO, 
585. scmblc: 1874. Baulecv. R. Co .• 59 N. Y. 356 
(see quotation supra); Pcnnsylmnia: 1911. 
Rosenstiel v. Pittsburgh R. Co .• 230 Pa. 2i3. 
i9 At!. 556 (inconsistent statements. but ap
parently specific act.s when known to the proper 
authority are admissible. contrary to Frazier 
v. R. Co .• ill/ra); Texas: 1895. Cunningham 
v. H. Co .• S8 Tex. 534. 31 S. W. 629 (repudiating 
R. Co. v. Scot.t. 68 Tcx. 694. 5 S. W. 501; H. 
Co. v. Rowlund. 82 Tex. Iii. 180. 18 S. W. 96 
(disappro\'ing the Frazier case. Pa.. in/ra); 
1898. Galveston. H. &: S. A. R. Co. v. Davis. 92 
Tex. 372. 48 S. W. 5iO (provided the incom
petence is otherwise shown); Utah: 1809. 
Stoll v. Daly Min. Co .• 19 Utah 2il. 57 Pac. 
295 (usually a single act will not suffice) ; 

COll/ra: 1894. Cosgro\'e t·. Pitman. 103 Cal. 
268. 2i.5. 37 Puc. 232 (specific acts. not admis
sible; here, of intemperance; following Frazier 
v. H. Co .• Pa.); 1896. Columbus R. H. Co. v. 
Christian, 97 Ga. 56, 25 S. E. 411 (following 
Frazier t'. R. Co .• Pa.); 1860. Frazier t'. R. Cu .• 
3S Pa. 104 (negligence of the defendant in 
employing a careless conductor; other acts of 
carelessness on the conductor's pnrt. known to 
the defendant. rejected, because character is 
not to he c\·ider.ced b~' sp~rific acts); 1913. 
Simon v. Hamilton r.. Co .. 76 Wash. 3iO. 136 
Pac. 361 (acts of incomp(·tency subsequent to 
the period of employment. excluded); 191:3. 
Guy t'. Lanurk Fuel Cn. .. 72 W. Va. 728. i9 
S. E. 9·11 (company ph~'sidan's rompetence; 
some specific in8tances ,Jf intoxication. held not 
enough on the facts to know defendant's knowl
edge of the physiciau's intempernteness). 
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§ 250 EVIDENCE TO PROVE KNOWLEDGE OR BELIEF [CHAP. XI 

While it is to-day generall~' conceded that such evidence is admissible, it is 
not usually specified whether the acts of incompetence must be by other 
evidence shown to havc come to the employer's lIotice. It would seem that 
where the act is so flagrant that it .would ordinaril~r be observed by or re
ported to the employee's superior officer, no other evidence would be required 
as a condition precedent to admission. 

From the foregoing lise distinguish t.he more controverted questions whether 
an employec's particular acts of negligence ma,Y be used directly to evidence 
the chnracfcr itsclf, either as in issue (anic, § 208) or as ofl'ered evidentially 
(anie, § 19fJ). 

§ 2;')1. (::) Owner of Vicious Animal. Where against the owner of an 
animal a scienier is to be pro\'ed (the knowledge of the animal's vicious qual
ity), reputation of the animal is relc\'unt, on thc principle of the foregoing 
topics,1 though the occasion for resorting to it is naturally rare. Particular 
act.v of viciousness are also rele\'unt, for similar reasons, and this application 
of the principle is long established in tradition.2 

§ 252. (4) Owner or Possessor of a. Da.ngerous Machine or Place. Of the 
four ways (anie, § 24;j) in which knowledge of the dangerolls qllalities of a 
thing or place might be obtained by its owner or possessor: 

(1) (2) The first two seldom raise here an~' evidential question: Direct 
e;-cposllre to the senses 1 and e.rpress communication 2 are of course always 
legitimate modes of evidencing knowledge of the dangerous condition of a 
machine or place. 

(3) The rep1ltation of the place or machine, and the fact that its dangerous
ness or the e'\:istr.nee of the defect was reputed or gCllerally tan'cd abollt, would 
be relevant as showing the probable carrying of information by some one 

§ 2>1. 11iOG, Jones t'. Perry. 2 ESI), 482 
(common re)1urt that tleff'ndant's dog had becn 
bitt.en by a mad dog, admitted as indicating a 
duty to secure him); In05. Palmer v. Coyle, 
187 :\Ias~. 1:~6, i:! X. E. SH (injury h~' a 
\'ici0us horse; the re)1utation of the horse, 
admitted to show defendunt,'g knowledge); 
ISS!}, Wormsd"rf :'. R. Co., i5 Mich. 4i2. 4i5. 
42~. W. 1000 (reputation of a horse among the 
railway employees for fractiouslless). 

, IS6(j. Worth v, Gilling, L. R. 2 C. P. 3 (pre
vious attempts of a dog to bite, admitted to 
show the owner's knowledge of its disposition) ; 
1856, Arnold v. Norton. 25 Conn. 92 (single 
bite of a dog); 1876. Graham v. Nowlin . .').j 

Ind. 301 (to show knowledge of the glandered 
condition of II mule sold. the fllct was admitted 
of the existence of the same disease in the de
fendant's horses and his knowledge of it) ; 1906, 
Warren v. Porter, 144 Mich. 6U9. lOS N. W. 
435 (injury by Il runaway team; a former in
stance of itH running away. known to the de
fendant, admitted); 18H, Kittred.:" ~. Elliott. 
16 N. H. i7 (single bite of a dog) ; 1850, Cocker-

ham 1'. Nixoll, 11 Ired. N. C. 260 (single attack 
of a bull); IS50. McCaskill ~. Elliot. 5 Strobh. 
S, C. l!JG, 107 (singl~ bite of a dog); l8iO, 
Kecnan r. Hayden, 3D Wig. 5.58 (dog). 

§ 252. 11SS3. Dolton v. Albion, 50 Mich. 
12!l, 132, 15 ]1;, W. 46 (injury at a cross-walk; 
.. the further fact stand,~ unquestioned that the 
street-commi:<sioner actuullY rCBidcd in plain 
sight of thi: cr,)ss-walk "); 1888, Noyes r. 
Gardner, 14 7 MaH~, 505, 50S. IS ~. E. 423 
(thnt one of the selectmen passed daily over 
a walk. admitted). 

• IS02, Smith r. Whittier. OS Cal. 270, 200. 
202, 30 Pac. 529 (direction to the owner of nn 
elevator by the maker. as showing the former's 
knowledge of its proper mode of usc); lOW. 
Rockland & R, L. Co. r. Coe-Mortirner Co., 
115 Me. 184. 98 Atl. 057 (negligence of dock
owner; dredging company's statements to 
the owner. admissible to show his Tl!!lsonable 
belief); 1915. Dunn 1). Snit I,ake & O. R. Co .• 
47 Utah 137. 151 Pac. 9i!l (death by electric 
shock; opl'rator's statement to deceased thnt 
wires were .. dead", admi tted). 

524 

- , " . , 
• 



§§ 244-293] OWNER'S KNOWLEDGE OF DANGEROUS PLACE, ETC. § 252 

to the person charged; 3 usually the question is one of constructive notice, 
not an evidential one. 

(-1) The nature of the defect itself, as likely to lead to discussion and report, is 
always a relevant circumstance.4 The length of i£me of its existence (espe
cially for a defect in a highway) is in such cases an additional <'ircumstance 
always admissible; I> but this becomes a question of substanti\'e law, inas
much as the length of time is commonly held to be capable of amounting 
in law to constructive notice, and b~' statute or otherwise a specific period is 
frequently established as constituting a default based on constructive notice. 

The occurrence of former injuries at the same place or machine, and the 
existence of defects in other paris of it, are equally admissible, though less 
cogent in the probabilities suggested.6 The element (a) (ante, § 245) re-

11S91. Knowlttln. J .. in Chase r. Lowt'll. 151 R. Co .• 6th C. C. A .. 213 Fed. 129 (collision 
Mass. 422. 426. 24 N. E. 212: "The fal't that of a train with un automobile at a crcssing; 
it [the highway-defect] wus generally talked other accident.~ at the same 1)lace. admissible 
about ill the community is n circumstance to show knowledge of the dangerous character 
which may properly be considered. In such of the place) ; 
a case. notoriety derives its force as eviden('e. .41abama: 1904. Davis v. Komman. 141 Ala. 
not merely from its suggestion that the defect 479. a7 So. 7S9 (injury to an employee at a 
was of such a kind that the authorities would machine: prior similar defects of operation. 
have been likely to discover it in the first in- admitted) ; 
stance with their own eyes. but quite as much California: 1873. Malone v. Hawley. 46 Cal. 
from the probalJility that their attention would 409. 413 (defect in an elcvator; a former fall 
have been brought by othcrs to n matter of the B.'lme elevator from n similar ('ause. ad-
which was gencrally talked about and in mitted to show notice); 1903. Roche r. 
which they were interested." Accord: 1909. Llewellyn 1. Co .• 140 Cal. 563. i4 Pac. 147 
Miller t·. Mullan. 17 Ida. 28.104 Pac. 660 (mere (prior accident to a boiler on a third person's 
rumor held inadmissible): 1867. Chicago & premises; held not admissible against the 
A. R. Co. r. Shannon. 43 Ill. 345 (admitting defendant on the facts) ; 
reputation of the unsufeness of a boiler); Colorado: 1895. Colorado M. & 1. Co. r. 
1890. Chase v. Lowell. 151 Mass. 422. 426. Rces. 21 Colo. 435. 42 Pa~. 42 (leaving open 
24 N. E. 212 (remarks made about a defect an elevator-door on former occasions. ad-
by persons looking at it. admitted) ; practically mitted); 1908. Hotchkiss l\f. M. & R. Co. r. 
repudiating Hinckley v. Somerset. 145 Mass. Bruner. 42 Colo. 305. 94 Pac. 331 (formcr mine 
326.328.337.14 N. E. 166 (1887). whero con- accident. admitted to show notice; dting 
versations about it were excluded. cases from Ind .. Minn .. N. Y .. and Pa .• and 

DUitiTI(JuUih here the use of a local custom ignoring the foregoing case); 1913. Meeker r. 
for trespaaoors to walk on a railroad track at Fairfield. 25 Colo. App. 187. 136 Pac. 471 (that 
a certain part. as an element in determining other persons had before fallen at the same 
the wanton management of a railroad train; place. admitted to show notice) ; 
here the custom does not evidence the knowl- Illinois: 1856. Chicago r. Powers. 42 Ill. 169. 
edge: but the custom. plus knowledge by the 173 (death by falling off a bridge insufficiently 
engineer otherwise evidenced. may serve to fix lighted; the fact that another person had 
his conduct as wnnton: 1910. Birmingham fallen off the same bridge. admitted to show 
So. R. Co. v. Fox. 167 Ala. 281. 52 So. 889. notice. on the part of the defendant's agents. 

f 1860. Donaldson v. Boston. 16 Gray Mass. of the condition of the bridge); 1894. Bloom-
508 ("Upon the question of notoriety. the jury ington v. Legg. 151 Ill. 9. H. 37 N. E. 696 (in-
might consider whether the obstruction of jUry at a drinking-fountain; prior injuries 
travel was of such a nature that. if citizens admitted) ; 1905. Mobile & O. R. Co. v. 
passing by had seen it.. they would have been Vallowe. 214 Ill. 124. i3 K. E. 416 (Chicago 
likely to have forthwith informed such officers ~. Powers Ilppro\'ed); 1005. Frank v. Hanly. 
of its existence "). 215 TIl. 216. 74 N. E. 130 (employee's injury 

Ii 1890. Chase r. Lowell. supra. at a machine; prior injury to another employee 
8 Frdcral: 1898. Valley R. Co. 11. Keegan. at the same machine; and his notification to 

:n C. C. A. 255. 87 Fed. 849 (other defects in the defendant. admitted to show the latter's 
<l. milroad yard. admissible to show notice b~' notice of the defect); 1907. Chicago r. Jan;s. 
:10 employee): 1882. District of Columbia I). 226 Ill. 614. 80 N. E. 1079 (prior falls at a 
Ar!lll's. lO7 U. S. 519. 2 Sup. 840 (see the cit a- COllI-hole. admitted to show knowled~e): 
tion po'l. § 458. n. 2); 11114. Evans v. Erie Indiana: 1881. Delphi v. Lowery. i4 Iud. 520. 
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§ 252 EVIDENCE TO PROVE IC,OWLEDGE OR BELIEF [CHAP, XI 

quires that the prior injury or defect should be such as would probably lead 
to a general publication of it or to a report being carried to the person charged 
(or his agent); and the element (b) (ante, § 245) requires that the prior injury 
or defect should be one which if known would naturally warn the person 
charged of the existence of the defect in question; for example, if it is an 
injury or "accident ", it should IU1Ye occurred in substantially the same 

523 (injuries of other persons at the bridge 147 id. 505, .508. 18 N. E. 423 (the condition 
where the intestate wa~ drowned, admitted of other planks in the same sidewalk. ad-
to show notice to the city) ; milled); 1010. lIIeistine v. Chelsea. 204 Mass. 
Iowa: 1878, ;\loore t'. Burlington, 40 III. 1:30. 105,00 N. E . .526 (adjaceat sewer's condition, 
137 (pfedous pilings of lumber at II plal'l', admitted); 1913. Williams v. Winthrop, 213 
admitted); I8S·!, Ruggles !'. Ne,·ada. 63 Ia. Mass. 581. 100 N. E. 1101 (highway dl'Cect; 
185. 18 N. 'V. 80G (condition oC 11 sidewalk .. generally in this Commonwealth eddence 
.. along there ". excluded, chiefiy'as lI'lt amount- of this character has been exeluded ") ; 
ing to constructive notice oC a parti"ular de- Michioan: 1883. Dotton t'. Albion. 50 Mich. 
fect); 1887. Armstrollg v. Ackley. 71 la. 'fl. 120, 131. 15 N. W, 46 (other deCects in the same 
80. 32 N. W. 180 (condition oC anothl'r part oC cross-walk. admitted); 1886. Smith v. Sher-
a continuously unsafe sidewalk. admitted; wood. 62 Mich. 159. 105. 28 N. W. 806 (other 
dil'tinguishing the preceding case); IS07. horses' shying at, the same hole. admitted; 
Faulk r. Iowa Co .• 103 la. 4·12. 72 N. W. 757 .. as more or less publicity would naturally 
(deCect in railing at or ncar the place in que~- be gi\'en to such occurrences. it tended to 
t,ion, admitted); 1000, Wilberding v. Dubuque. show that knowledge of such dangerous charac-
111 Ia. ·184, 82 ~. W. OSi (prior injuries at a ter was brought to the attention" oC the de-
highway defert, admitted); 1902. Yeager 11. fendant); 18S0. Dundas v. Lansing, 75 !\lich. 
Spirit Lake, 115 Ia. 593. SS X. W. 1O(J5 (oth~r 400. 504. 507. 42 N. W. 1011 (the defective 
injuries on the same ~it!('walk, admitted); condition oi a street-crossing being the causo 
1903, I'i:ircher r. Larchwood. 120 lao 5iS. 0.5 oC the injury. the condition of the sidewalks 
N. W. 18,1 (condition oC adjacent sidewalk, "in the vicinity" ... a block or more each way". 
admitted to show notice); 1(J0·1, Potter t'. and even express notice oC the latter condition. 
Cave, 123 la. OS, 98 N. W. 5U9 (injury at a held inadmissible as "too remote and in-
stairway; "previous accidents on this stairway definite": the source of error in the opinion, 
and warnings to the defendant that it w:J.~ is that it relics upon inapplicable line of prece-
dangerous ". excluded. on the singular theor.... dents, cited in § 458, post, which arc not the 
that. "if dangerous in fact. his knowledge would law in Michigan); 1889, Tice V. Bay City. 
be immaterial"; wholly ignoring the abo"e 78 Mich. 209. 44 N. W. 52 (defecti"e condition 
Iowa cases. citing a few of those in § 458. oC sidewalk "at other places beyond the 
PQst, but ignoring the later ones; a ropre- deCect which caused tho injury". excluded); 
hensible opinion); 1904. Harrison v. Ayreshire. 1890, Campbell v. Kalamazoo. 80 Mich, 655. 
123 In. 528, 09 N. W. 132 (defect ncar tho 659. 45 N. W. 652 (other defects of various 
walk where plaintiff was hurt, admitted); Borts in the sidewalk in front of the same lot 
1905, Farrell 11. Dubuque, 120 Ia. 44.7. 105 of land. admitted); 1890. O'Neil V. West 
N. W. 696 (condition of other similar frames Branch. 81 Mich. 544. 546, 45 N. W. 1023 
erected on the street, admitted to show notice); ("other defects of long standing. existing in 
[(entucky: 1004, Crigler v. Ford. Ky. • close proximity to the defect which causes tho 
82 S. W. 590 (previous falls of an elevator. ad- injury". admissible); 1891, Lombar V. East 
mittcd); 190·1. Yate:! t'. Covington. 110 Ky. Tawas, 86 Mich. 14. 20. 48 N. W. 047 (other 
228. 83 S. W. 502 (sec the citation post. § 458, accidents at the sume hole. admissible as 
11. 2) ; tcndi:.g .. to show constructive notice to dc-
Maryland: 1912, ;\Iaryland EI. R. Co. V. fendant; and. where the aceident results in 
Beasley. 117 Md. 270. 82 At!. 157 (prior oper- death or great bodily injury, it may by reason 
ation of an automatic bell alarm. admitted); of its publicity tend to show actual notice ") ; 
1021, Cordish v. Bloom, 138 Md. 81. 113 At!. 1892. Fuller v, Jackson. 02 Mich. 191. 205, 52 
578 {injury on sidewalk; cited more Cully N. W. 1075 (the three preceding cases ap-
post. § 458); 1021. Hagerstown & F. R. Co. proyed); 1893. Corcoran V. Detroit. 95 Mich. 
v. State. Md. • 115 At!. 783 (death by 8t. 86. 54 N. W. 692 (deCects in other parts 
fall oC a tree-limb on an electric wire; prior of the road in the 'icinity. admitted); lS04. 
fall of other limbs. admitted to show notice of Edwards v. Three Rivers. 102 Mich. 153. 
dangerous condition); e.O N. W. 454 ("condition oC the walk in the 
lIlassachusetts: 1887. Hinckley v. Somerset. vicinity oC the accident", admissible); 1805. 
145 Mass. 326. 328. 337. 14 N. E. 166 (prior Strudgeon v. Sand Beach. 107 Mich. ·196. 65 
similar highway-acr.ident, about the Ramo N. W. 616 (deCective parts oC the sidewalk in 
place. admitted); 1888, Noyes v. Gardner. the same block. admitted); 1896. Moore II. 
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place and mode; if it is another defect (as, in another part of the same side
walk), it should be so closely associated with the one in question that the 
discovery of the former would naturallv lead to the discovery of the latter • • • 
or would warn of its existence. The facts of prior injuries and of other defects 
are generally conceded to be admissible, subject to certain vari<>ties in the 
phrasing of the rule. 

Kalamazoo, 109 Mich. 176, 66 X. W. 1089 
(that others stepped into the same hole in the 
sidewalk, admitted); 1898, Butts v. Eaton 
Rapids, 116 Mich. 539. i-l ~. 'V. 872 (condition 
of a walk six or eight months pre\iously, ad
mitted; condition of "whole length" in frollt 
of certain prcmises. admitted); 1900. Bo.\·lc 
v. Saginaw, 12-1 :\Iich. :348, 82 N. W. 1057 
(condition of sidewalk in front of other lots, ad
mitted) ; 1904, Gregory I'. Detroit U. R. Co., 138 
Mich. 368. 101 N. W. 5·16; l!J08, Woodworth 
~. Detroit U. R. Co., 153 Mich. 108, 116 X. W. 
549 (prior highway accidents, admitted); 
1905. Hunter r. Ithaca, 141 Mich. 539, 10;; 
N. W. 9 (Strudgeon v. Sand Beach followcd) ; 
Minnesota: 18Sa, Gude t·. lI.1ankato, 30 Minn. 
256,258, 15 N. W. 175 (condition of the side
walk "at and near the place", admissible); 
~95, Burrows r. Lake Cry~t.:II, 01 Minn. 357, 

•. ; N. W. 74 (former acddents. admitted); 
'lS, WUta v. Interstat(' Iron Co., 103 Minn. 

'J3, 115 N. W. 109 (former mine accidents 
under similar circumstances, admissible); 
Missouri: 1899, Young v. Webb City, 150 
Mo. 333, 51 S. W. 709 (admitted) ; 
Nebraska: 1886, Plattsmouth t'. :\Iitchell, 
20 Nebr. 228, 230, 29 N. W. 593 ("bad con
dition of the sidewalk in general at the place ", 
admitted) ; 
New Hampahire: 1857, Willey v. Portsmouth, 
35 N. H. 303, 310 (former gh'ing way of n 
culvert); 1917, Fuller v. Maine Central R. Co .. 
78 N. H. 366, 100 At!. 546 (collision at a rail
road crossing; prior death at the sarno cross
ing, admitted to show notice of danger) ; 
New Jeraey: 1899, Exton v. R. Co., 62 N. J. L. 
7, 42 At!. 485 (former disorderly conduct 
making a carrier's premises dangerous, ad
mitted to show notice) ; 
Oklahoma: 1903, Kingfisher v. Altizer, 13 
Okl. 121, 74 Pac. 107 (defective bridge; other 
accidents at the same place, and other de
fects in the bridge, admitted to show notice); 
1915, Chickasha v. White, 45 Okl. 631, 146 
Pac. 578 (injury in a highway; other accidents 
at the same place, admitted) ; 
Pennsylvania: 1898, Potter t'. Natural Gas 
Co., 183 Pa. 757, 39 At!. 7 (condition of " 
road up to a few weeks before, admitted); 
!!lOl, Fitzgerald v. E. E. IlIum. Co., 200 Pa. 
540, 50 Atl. 161 (defective insulation; that 
the wire had given out sparks for scveral weeks, 
admitted, as showing the defect to have 
.. existed for such a period that it ought to have 
been known ", by reaSIJ!l of its duty of "con
stant oversight and repair"); 1903, neid 1'. 

Linck, 20G Pa. lOn, 55 Atl. 849 (prior instances 
of falling through an elemtor-shaft, admitted 
to show knowledge of it$ danger) ; 
Rhode Islalld: 1871, Smith v. R. Co., 10 R. I. 
24, 27 (other fires set by the defendant's en
gines, but only prior, not subsequent, to t.he 
one in question; comllare § -152, post); lOW, 
McGarrity 1'. R. Co., 25 R. I. 2G9, 55 Atl. 718 
(eondition of telltales in a freight yard at other 
times. admissible to show the defendant's 
knowl('dge of their defective condition); 
1904. Xelson v. Union R. Co., :!G R. I. 251, 58 
Atl. 780 (injury by n trolley-pole's breaking a 
light globe; prior similar breakages admitted 
to show knowledge); IOOS. Carr r. American 
Locomoth'e Co.. 29 R. 1. 276, 70 A tl. I n6 
(prior trouble with a "ah'e admitted) ; 
South Carol ilia : 1887, Bridger r. R. Co., 27 
S. C. 450. :3 S. E. 8GO (injury at a turntable; 
former injurie~ of other, .. there, excluded, un
less knowledge of them had been brought home 
w the defendant; pre~nt question ignored) ; 
South Dakota: 1903. Waterhouse I'. Schlitz B. 
Co., 16 S. D. 592. 94 X. W. 587 (collapse of 
other buildings of like construction, admitted 
to show notice) ; 
Tennessee: l!lOO, Illinois C. R. Co. v. Wyatt, 
104 Tenn. 432, 58 S. W. 308 (condition of 
adjacent platform-planking, admitted to show 
notice) ; 
Utah: 189-1, Thomas v. Springville, 9 Utah 
426,430.35 Pac. 503 (shying of other horses at 
a hole, inadmissible); 1904, Johnson v. Union 
P. C. Co., 28 Utah 46, 76 Pac. 1089 (prior de
fective operation of a mine-car, admitted); 
1911, Harris I'. Ogden Steam Laundry Co .. 
93 Gtah 436, 117 Pac. 700 (injury while mane 
dizzy by gasoline fumes; instances of the effect 
of such fumes on other persons, admitted) ; 
Washington: 1897, Elster v. Scattle, 18 Wash. 
30-1, 51 Pac. 394 (injuries to others at the same 
place in a sidewalk, a week or ten days before, 
admitted to show notice); 1900. Piper I'. 

Spokane, 22 Wash. 147, 60 Pac. 138 (similar; 
and also "declarations of other persons at tbe 
same time"); 1903, Shearer v. Buckley, 31 
Wash. 370, 72 Pac. 76 (condition of a street 
in the same block, admitted); 1904, Franklin 
v. Engel, 34 Wash. 480. 76 Pac. 84 (trap-<ioor 
to a cellar; Elster~. Seattle followed); 1905, 
Hansen v. Seattle L. Co .. 41 Wash. 349, 83 
Pac. 102 (prior accidents at the same and 
similar cog-wheeIR, admitted); 1913, Arm
strong t'. Yakima Hotel Co., 75 Wash. 477, 
13.'; Pac. 233 (prior fall at a step, adolitted); 
Wisconsin: 1870, Weisenberg t'. Appleton, 26 
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EVIDENCE TO PROVE KNOWLEDGE OR BELIEF [CHAP. XI 
• 

Distinguish the use of snch prior injuries or other defects to show objectively 
the actual dangerolls quality of the thing or place (post, §§ 4:3i-45S), or to show 
negligence of the employees (ante, § lU9); .the precedents under those principles 
often iucidentally deal with this use :llso . • 

253. (5) Purchaser from an Insolvent or Lunatic. Where a transfer of 
property by an insoh'ent is in issue as being in fraud of creditors, and knowl
edge by the transferee of the transferor's insoh-cllty is to be shown, the 
reputation of the tl'tlnsferor as to soh'cncy is relevant to show the probabilit~· 
of that knowledge, proviJcd it is a reputation in a locality frequented b~' 
the transferee. This is cquall~' true whether the ofl'eror of the evidence is 
attempting to show that the transferee believed in the transferor's solvency 
or merelv that he was aware of the latter':; insolvency. • •• 

Such a reputation of 80luIlCY is evidence of a belief in that solvency 
upon the same principle that reputation of a deceased's dangerous character 
(ante, § 2-16) eddences an apprehension of danger from him: 1 

lS5ii, METCALF, .1., in Bartll'll ,'. Decreet,·1 Gray Ila: "The testimony i~ admissible 
... on the ground th:lt man's he lief, liS to matters of whieh the~' harl not personal knowl
edge, is reasonably supposed to be affected by the opinions of others who are about 
them. " 

1855, MER HICK, ,T .. in IJe,llu'oOl! ,'. Reed, 4 Gray 579: .. Individuals cannot in ~eneral resort 
to the mr;st authentic sources of iniormation to IIscertain the pecuniary responsibility of par-
ties with whom they delll. The~' arc obliged to act upon opinions entertained and adopted 
in "iew of eireuInstan('('s which are lIlerely external and apparent, lind henee they may 
well be presulIled to he in some degree influenced in their transactions by the business 
('redit ami pecuniary standing which a party has acquired and maintained among his 
neighhol's and acquaintances. When his motives to action in pecuniary transactions 
arc palled in question, ('onsi<ierations of this kind deserve attention." 

SU(·h a reputation of in$oh:ency is eYidence of knowledge of that in
soh'cnc~' in the same wa~' that reputation of an emplo~'ee's incompetency 
(allte, § 249) evidences the employer's probable knowledge of it: 2 

Wis. 56. 5S (general condition of a sidewalk Rapids, in. 609. 99 N. W. 311 (similar e~'idence 
suflidellt. if known. to involve n(>gligence, excluded. not beulg material to show notice 
irrcsp{'ctj,:e of knowlcdg(> of a particular de- here); 190·1. Hallum v. Omro. 122 Wis. 337. 
feet)· lSi::!. I:ipnn 1'. Bittel. 30 Wi~. 614. 620 99 N. W., 1051 (gpneral condition of a side-
"~l1\c); 1882. SuUi\'an v. O~hkosh. 55 Wis. walk, for three years past. admitted); 1905, 
50S. 51:1. 1:3 N. W. ·168. semble (general con- Pumorlo v. l'.Ier:il1. 125 Wis. 102, 103 N. W. 
ditbn of a sidewalk, a\'ailable to show notice 464 (similar); 1908, Fleming v. Northern 
d a particular defect); 1SS5. Spearbracker T. P. Mill. 135 Wis. 157. 114 N. W. 841 (ma-
~. Larra~e. 64 Wis. 5n. 575. 25 ~. W. 555 chine). 
(h(}le~ in a bridge at other places. admitted); § 253. I Accord: Mass. 1855, Bartlett r. 
18S\). Shaw v. Sun Prairie. 74 Wis. 105, 42 Decreet, 4 Gray 113; 1855, Heywood v. 
N. W. 271 (condition of a sidewalk" in the Reed. 4 Gray 579 (quoted BIlpra); 18t11. 
vicinity", "or t.he general bad condition of the Carpenter v. Leonard. 3 All. 33; 1862, Whit-
snme street, sidewalk, or bridgo", !ldmissinlel; cher v. Shattuck, 3 All. 319, 321 (mortgage); 
Sp!lUlding v. Sherman. 75 Wis. 77, 79. 43 N. W. 1865. Metcalf v. Munson, 10 All. 492. 
558, semble (B3me); 1891. Propsom v. Leatham, 2 Federal: 1893. Hinds v. Keith. 6 C. C. A. 
80 Wis. 60S. 611. 50 N. W. 586 (condition of a 231.57 Fed. 10. 13 U. S. App. 222. 227 (noto-
nridge at· other points. admitted); 1900. riety of insolvency, not admissible to show 
Shafer v. Eau Claire. 105 Wis. 239. 81 N. W. buyer's knowledge, if not wit.'lin the same 
·t09 (similar); 1904. Dun~an 1'. Grand Rapids, community); Alabama: 1843, Branch Bank 
121 Wis. 626. 99 N. W. 317 (gen~ral condition v. Parker, 5 Ala. 736 (Ormond, J., diss.); 
of a sidewalk. admitted); 1904, Lyon, v. Grand 1845, Lawson v. Orear, 7 Ala. 784. 8emble; 
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§§ 244-293] PURCHASER'S KNOWLEDGE § 253 

1858, STONE, J., in Price v. Mazangc, 31 Ala. 701, 707: "Ability to pay, responsibility 
to the coercive power of an executioll, is a weighty cOllsideration with one who parts with 
his goods on credit ... , It is difficult to bclicve that merchants and traders will not 
learn the pecuniary condition of their customcrs when that condition 50 vitally affects 
them and is notorious in thc ncighborhood in which they are operating it." 

An express communication would also be receh'able to show notice of in
solvency; 3 and similarly, express assertions by the transferor would hayc some 
(if little) probative value to show the transferee's belief in his solvency.4 
The use of reputation to show the fact of i1l8oit-eney or soit-ency itself is a (lif
ferent question, involving the propriety of making an exception to the Hear- . 
say rule (post, § 1623). 

On the same principle the reputation of the insanity of a transfp.ror would 
be admissible to show probable notice of the insanity by the transferee.s 

§ 254. (6) Adverse Possessor, Receiver of Stolen Goods, Keeper of Premises 
for Dlegal Business, and other Dealers with Property. On the same principle, 
reputation of a property-interest may serve to evidence knowledge or good 
faith wherever that state of mind is important in dealings with the property. 
Thus, the owner's knowledge of an adl'erse possession set up as the founda
tion of a prescriptive title may be evidenced by the notoriety or repute of the 
possession.! 

1858, Price v. Mazange, 31 Ala. ;01, 704. 707 
(that he was "notoriously insolvent"; sec 
quotation supra); 1883. Humes v. O'Bryan. 
74 Ala. 8i' (Somerville, J.: "The rule should 
in our opinion have no upplication to persons 
living at a distance in another State. unless 
thev are shown to have had an opportunity • 
of hearing the common report by frequently 
visiting the residence of the alleged partners. 
or otherwise"); 1918, McAleer v. People's 
Bank. 202 Ala. 256. 80 So. 94 <recoverable 
preference; the assignor's reputation. ad
mitted); Georoin.: 1885. Kuglar v. Garner. 
74 Ga. 765. 768 (note obtained by fraud and 
duress; "publio notoriety" of the circum
stances admitted to show the indorsee's knowl
edge); Louisiana: 1840. Brander v. Ferriday. 
16 La. 296. 299 (mortgage); M aBltaChu8etls: 
1848. Denny v. Dana. 2 Cush. lU9 (setting aside 
a fraudulent preCerence; evicience that the 
business oC the debtor was known in the com
munity to be ruinous to those engaged in it) ; 
1854, Lee 11. Kilburn. 3 Gray 594; 1862. Cook 
v. Mason. 5 All. 212; 1875. Sweetser v. Bates. 
117 Mass. 468; 1894. Bliss v. Johnson. 1()2 
MII8S. 323, 38 N. E. 446; Misaouri: 1848. 
Bem;st v. Darby. 12 Mo. 196. 205; N:>rth 
CaroUna: 1899, Webb I). Atkinson. 12-1 N. C. 
447. 32 S. E. 737. PecuUar: 1916, Trimble 
v. Carlisle. 103 S. C. 411. 88 S. E. 28 (note 
executed by deCendant to H. who Craudulently 
transCerred to T.; H.'s good reputation h. 
"eraci ty having been testified to by T.. to 
show T.'s good Caith. ddeudant was ·'C·t 
allowed to show H.'s bad reputation Cor \'C' 

\"'L. I 34 

racity. in rebuttal; an extraordinary and 
impossible ruling). 

31829. Vacher 1', Cocks. M. & M. 355 (let
ter5 to a bankrupt, not as e\-idence of the fact 
of insolvency. but of his knowing that his con
dition was insolvent). 

• 18131. Carpenter v. Leonard. 3 All. 33 
(bona fidrs of a mortgagee; the (;xpress state
ments of the mortgagor admitted to show the 
former's grounds for believing in his solvency). 

5 1860. Romilly. 1\1. R .. in Greenslade ~. 
Dare. 20 Beav. 290. rejected it on the singular 
ground that "to admit evidence of general 
reputation to fbe a defendant with kn,,,vledge 
of a fact. while that .n-idence would ::.. ~ be 
admissible to prove the fact itself. appears 
to me to be a violation of the first principle". 
etc. 

§ 254. I 1894. Maxwell Land-Grant Co. v. 
Dawson. 151 U. S. 586, 603.14 Sup. 458; 1858. 
Brown v. Cockerell. 33 Ala. 38. 47; 1809. 
Tennessee Coal I. & R. Co. v. Linn. 123 Ala. 
112. 26 So. 245 (after evidence of the adverse 
possession); 1905. Henry v. Brown, 143 Ala. 
446. 39 So. 325; 1906. Doe v. Edmondson, 145 
Ala. 557. 40 So. 505 (title hy prescription); 
1899. Knight 11. Knight. 178 III. 553, 53 N. 
E. 306 (title by prescription; reputation of 

• ancestor's possession admissible to show noto
riety of it and adversity of claim); 1880. Spar
row 11. Hovey. 44 Mich. 63. 6 N. W. 03; 190! 
Miller v. Shumway. 135 Mich. 654. 98 N. W. 385. 

Distinguish the question whether reputation 
is admissible. under the Hearf.'tly exception, 
to evidence title directly (post, §§ 1587. 1626). 
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EVIDENCE TO PROVE KNOWLEDGE OR BELIEF [COAP. XI , 

So, too, a purchaser's knowledge of equitable or other interests may be evi
denced by reputation; 2 and, the good or bad faith of one purchasing or re
ceiving stolen goods,3 or otherwise un!:l.wfully dealing with chattds,· may 
be evidenced by repute or by express communications made to him. 
'I'he leasing of premises for gaming, for liquor seiling, for prostitution, or for 
any other illegal business likely to lead to general inquiry and discussion, may 
raise an issue of knowledge, which is provable by the repute of the house; 5 

but usually other rules of evidence are im'olved (P08t, ~ 367). 
§ 255. (7) Dealer wit:'l a Partnership. The modes usually available for 

showing notice of a dissolution of partnership, a3 against one who has dealt 
with its members after dissolution, are the first thr{!e already noted (ante, 
§ 245), namely (1) exposure to observation, i.e. lJublication where the person 
would be likely to have seen it, (2) expre88 C01I111l1tnicati011" and (3) reputation 
or notoriet~·. (1) Here the only eddential question seems to be whether 
the newsp&.per containing the notice must be shown to have been subscribed 
to or taken by the person to be notified; but this question is rarely raised as 
one of admissibilit~·, and is generally treated as one either of constructive 
notice or <?f the sufficiency of evidence on all the facts of the case. l (2) An 

t 1901, Stephenson v. Kilpatrick. 166 Mo. not as evidence of the truth of the rncts. but as 
262. 65 S. W. 773 (to show llotice. by a PIII'- evidem'(l that such statements wert.! made. 
chaser at a sal.e. of plaintiff's intercst in the without regard to the truth or falsity of them"; 
property. the community'~ general knowledge hllfe rejected.' erroneously, by the majority; 
of. certain litigation wns held rele\'&nt). The but in 1881. in People ~. Dowling. 84 N. Y. 
following is another use: 1903. Jennings~. 485, the pnssage quoted was made the law). 
Rooney, 183 Mass. 577, (;7 N. E. 665 (fact or n Compare the, cases cited post, § 1781 (dec-
conversation admitted. to show that a vendce larations by the accused). 
obtained first knowledge of the property from ' 1870, State fl. Graham. 46 Mo. 490 (ma-
the broker and not from the vendor). . Iiciously killing H.'s hOl<; instructions given to 

• Erofl. 1824. R. v. 'Whitehend, 1 C. & P. 67 defendant to kill his cIDployer's hog. admitted 
(conspiracy to defraud by B. and W.; to show to show his belief). 
W.'s good faith in the representations made to i 1905. Bashinski ~. State. f22 Ga. 164. 50 
him by B., it WI18 preyed that" B. was a clergy- S. E. 54; Ie.. Compo C.1919. § 988 (iIIegalliquQr 
m:m and most resp<)ctably connected "); 1859. sales;" generol rept:tation nf the place kept. 
R. v. Wood. 1 F. & F. 497 (receiving stolen admissible to show "knowledge ofthe owner") ; 
goods; vendor's declarations to defendant, 19M. State~. Steen. 125 Ia. 307. 101 N. W. 96; 
admitted); Can. 1908. Oldstadt v. Lineham, 1906, State v. Brooks, 74 Kan. 175. 85 Pac. 
1 Alta. 417 (ninety-three notes obtainp.d by 1013 (knowingly permitting the use or a build-
frnudulent misrepresentation; to sho.... de- ing ior iiqul)r sales; repute of the place as a 
fondant's notice or the fraud when he purchased. liquor nuisance. admittod;. 
his taking or similar notes from the same payee § 215&. I The earlier English case! are 
on rormer occasions was admitted); U. S. subjoined. in order to illustrate the method of 
1855. SpiveY v. State, 26 Ala. 90. 93, 103 (lar- dealing with such evidence: 1795. G(,dfrey v. 
ceny; etatements to defendant of supposed Macauley. Peake 155 (notice of dissolution I)f 
owner, admitted to show defendant's good partnership; Lord Ellenborough. C. J.: "The 
faith); 1879, Stnte 11. Waltz. 52 Ia. 227. 2 N. W. Gazetle was not [conclusive] evidence of notice. 
1102 (larceny; information to the defendant any more than any other newspaper; •.• but 
that the things were not the property of the in all cases. if published in the neighborhood of 
owner. admitted); 19M, State '/I. Simon, 70 a person, it ought to be left to the jUry whether 
N. J. L. 407. 57 At!. 1016 (receiving goods; he had notice of it or not"); 1816. Leeson v. 
ionverl!lltions with the seller. admitted); 1857, Holt, 1 Stark. 186 (notice of a carrier's respon-
People 11. Rnndo, 3 Park. Cr. N. Y. 336, 339. sibility; Lord Ellenborough. C. J .• "said that 
341 (to disprove gUilty knowl'.!dge of stolen he would receive evidence of the advertisement 
goods r-ossess.:!d. evidence of the statements by in the Gazette. but that unless it were proved 
the person bringing them. which induced the that the party was in the hnbit of reading the 
defendant to receive them. was offered; Pen- Gazette. the evidence would be or little avail. 
bod);, J., : "They .ahould be admitted, ..• The advertisement in the Timu was not 
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§§ 244-2931 PARTNERSHIP, FALSE REPRESENTATI(lNS, ETC. § 255 

express communication raises no evidential question. (3) A reputation Of 

notoriety of dissolution seryes to evidence kr.owledge; 2 but here the question 
tends to become one of constructive notice or ostensible partnership, and 
thus of substan~iye law. 

§ 256. (8) of False Representations. \Yhere a :epresentation is 
made as to the credit of a third per,Yon to whom a loan or a sale is to be made, 
and in an action of deceit the knowledge of the il1correctn~ss of the represen
tations is to bc shown, the reputation of ihe third person as to solvency or in
solvcnc~' is relcyant (on the principle of § 253, ante).! In general, wherever 
the knowiedge of the incorrectness of representations is to be shown, any of 
the modes of c\'idence already noted in § 245 may bp.come available.2 

$ 257. (9) Seller or Transporter of Liquor. (a) Where a statute forbids 
the selling of intoxicating liquor to a person of known intemperate habits, 
the reputation of the vendee for intemperance is relevant to show probable 
knowledge b~' the seller; 1 and the other modes noted ante, § 245, would be 
admissible at all ""ithout proof th.at it wn~ Bush & H. Co. r. McCarty :';0., 12i Ga. 308. 
taken in by the party. The first instance in 56 S. E. 430 (evidence not here sufficient as 
which such evidence was receh'ed was a case offered); 1833, Cowen, J., in Halliday v. 
where a person ... inserted a notice in a McDougall, 20 Wend. N. Y. 81, 89 ("Where a 
provincial Sunda~' paper, and the Court held partnership has existed in fact, but has been 
that it was admissible in e\'idence because it dissolved, and II third person has yet dealt 
was probable that the party had seen it, since with one of the partnH:!, and sues them 1111, 
he took in the paper and the ad\'ertisement re- insiRting that he acted on the credit of the 
lated to his business." "It appeared that D. former concern, the question whether a partner 
had occRsionally read the Times newspapcr, who has retired shall yet be holden 011 a con-
Rnd Lord Ellenborough then admitted the tract of the others, nmy depend on his ha "ing 
acl\'ert;sement contailled in it to be relld ") ; been known as a partner, for the notoriety of 
1816, Jenkins v. Blizard, 1 Stark. 418. 420 the fact may have influenced the conduct of 
(dissolution of partnership; "the notice had the plaintiff"). 
bcen advertised in the .Mornino Chrolliclc once . § 256. 1 183i, Ward r. Hamdnn, 5 Port. 
only, and it did not appear that this indh'idual 382,384 ("no man is presumcd to be so much 
paper had ever reached th;) plaintiffs", though of a recluse as not to know what il' generally 
it was proved that they took in the paper regu- k.'lown and talked of in his neighborhood "). 
larly; admitted); 1817, Munll v. Baker, 2 : !l?i8, McLean Medicine Co. t'. U. S., 8th 
Stark. 255 (notice of a carrier's responsibility; C. C. A., 253 Fed. 694 (fmudulent misbrand-
an advertisement in the Gazelte, rejected by ing of drugs under U. S. St. 1906, JULe 30; 
Lord Ellenborough, C. J .... without proof of testimonials by persons using tl:e drug, admis-
the plaintiff's havinl!; read the Gazelle, since he sible to show good faith); 1839, Com. fl. Call, 
might be expected to look into the Gazelle for 21 Pick. Mass. 515 (false pretences; collecting 
notices "f the dissolution of partnershipH, but money by repre~enting himself t.;:- be an ngcnt; 
not for notices by -:arriers of the limitation of to show that he hud before that time to his 
their responsibility"); 1825, Rowley t'. Horne, knowl'ldge been dismissed from his ~gency. 
3 Bing. 2 (notice by a carrier in II weekly paper e\'idence was recei~ed that he was dismis!>Cd 
to wh;ch the plaintiff subscribe!!; admitted, for having lost his empioyer's money at a bouse 
but held not sufficient); 183i, Hart v. Alex- of ill-fame); 1905, COllo~lIy v. Brown, i3~. H. 
ander. 7 C. & P. i46, 749,751, i53; 2 M. & W. H13. 60 Ati. i50 (deceit by a tenant; the land-
484 (advertisements of dissolution of partner- lord's statements to her, admitted, to show 
ship in \'arious newspapers, admitted). The her belief in the truth of representations by her 
following modern case illustrates that it is not to the plaintiff as to the landlord's intent). 
a question of ndmissibility: 1898, Amer. F. I. § 257. 1185-1, Elam 11. State, Z5 Ala. 53, 5i; 
Co. v. Landfare, 56 Nebr. 482, 76 N. W. 1855. Stanley 11. State, 26 Ala. Z5 (excluded; 
1068. but this case is repudiated in Stallings v. State, 

2 1883, Humee v. O'Bryan, i4 Ala. 81 (repu- infra); 1859. Stallings 11. State, 33 Ala. 425. 
tatinn of a dissolution of purtner~hip, ad- 42i (indictment for selling liquor to one known 
mitted; Somerville. J.: .. It is basel' upon the to he intemperate; notoriety in the neighbor-
probability that the plaintiff would b> likely to ho.Jci ac.lrui!ted as indicating defendant's 
know a fat:t of which no one else in tl'~ neigh- knowledge); 18i/), Smith r. State. 55 Ala. 12: 
borhood seemed to be ignorant ") ; 190i, 18i9, Tat-um ~. Stute, (j3 Ala. 151. 
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§ 257 EV1DENCE TO PROVE KNOWLEDGE OR BELIEF [CHAP. XI 

equally available. (b) Where a statute forhids the knowing selling of liquor to 
a minor, the appearance of the vendee would be admissible as affecting the 
seller's probable knowledge (ante, § 222). (c) Where a statute forbids the 
knowing receipt of liquor f()r transportation, the reputation of the cQn$ignor 
as a trafficker in illegal liquor would be admissib!e.2 

§ 258. (10) Party Prosecuting or Arresting without Probable Cause. 
(a) Where in an action for malicious 'proseclltion for defamation, or for false 
arrest, the issue arises whether the prosecutr.>r had reasonable grounds and 
acted in good faith, the bad replltdion of the now plaintiff is a circumstance 
bearing on this state of mind, and is admissible. I There is no reason why 
the plaintiff's good repute should not be received in chip.!'.2 Particular act.'] 
of similar misconduct by the now plaintiff :,hould be admissible, on the same 
principle (ante, § 248) that particular acts of violence by a deceased perSOl) 
are admitted to show the apprehensions of a defendant charged with homi
cide.a (b) In the same ,~ay, when in a prosecution for assaulting an officer 

2 1920, ~tnte v. Crosswhite. 203 Ala .• 5S0, defendunt hud ever even heurd of one another; 
84 So. 813 (crmdemnatirln of property used in unsound. the reput."ltion is admissible as e\'i-
illegal transportation of Iiquc.;s by defendllllt's denee of the probable or possible know:edge by 
bailee T.; notoriety of 1'.'s reputation ns a defendant of plaintiff's character; to require 
"bootlegger", held admissihle to show fl')tice knowledge of the reputation first is to mis-
by defendant). applY tr.') principle). 

§ 158. 1 ENGLAND: 1773, Fabrigas D. Contra, but unsound: 1817, Newsum v. 
Most,yn, 20 How. St. Tr. 94 (" While you knew Carr, 2 Stark. 09; 1876. Fitch v. Murray, Wood 
Mr. Fabrigas what character did he bear? or Man. 74. 88; 1906, Sinclair I). Ruddell. 16 
how did he behave himself, as far as you had Man. 53. 60. 
an opportunity of ob!!Crving?" "As far as I 2 Accord: 1864. Ross v. Innis. 35 Ill. 487 
could observe. he behaved very well. and had (malicious prosecution; plaintiff's good char_ 
n very good r.haracter." ... "While you acter, admissibIEl); 1919, Sappington v. Fair-
knew him. I ask you. whnt was his behavior?" fax. 135 Md. 186. lOB At!. 575 (good reputation, 
..• "He always behaved with very great admissible in chief, to show lack of probable 
decency and decorum"; again at 142); 1799, cause}; 1897, Geary to. Stevensoo, 169 Mass. 
Rodriguez v. Tadmire. 2 Esp. 721 (bad rcputn- 23,47 N. E. 508 (plaintiff's good reputation, to 
tion as showing reasooable cause for suspicion. negath'e probable cause); 1889. McIntire t'. 

admitted); !841, Downing v. Butcher. 2 Mo. Levering. 148 Mass. 546 (malicious prosecu-
& Rob. 374; CANADA: 1890, Halifu Banking tion; plaintiff allowed "as part of her case". 
Co. I). Smith. 29 N. Br. 462 (general principle to introduce her good reputation); 190·1. 
conceded; but two judges dissenting as to its Thurkettle v. Frost. 137 Mich. 649. 100 N. W. 
applicability); 1894. Olsen to. Lantalum, 32 283; 1905, Shea v. Cloq:",·t L. Co .• 97 Minn. 41. 
N. Br. 526 (principle applied). 105 N. W. 552; 1884, Woodworth I). Mills. 61 

UNITED STATES: Ala. Martin I). Hardesty. Wis. 44, 56 (malicious prosecution; plaintiff'" 
27 Ala. 458; Ind. 1873. Olivl! 1:. Pate. 43 Ind. good character. offered "as a pr..rt of his case 
132, 138; Kan. 1907, Emory v. Eggan. 75 and not in answer to an attack". held admis_ 
Kan. 82.88 Pac. 740 (but reputation in another sible; leading opinion. by Taylor, J.); 1913. 
dty, such as not to be known to the defendant McIntosh I). Wales. 21 Wyo. 397. 134 Pac. 27-1 
is inadmissible); Ky. 1811, Gregory v. Thomas, (plaintiff's good repute, admitted, even before 
2 Bibb 288; Maas. 1849, Bacon v. Towne, it is impeached by defendant) . 
• CUI!U. 240; ..l/o. 1919. Boyers v. Lindhorst. Contra: 1899, Claiborne v. R. Co., 46 W. 
280 Mo. 5, 216 B. W. 536 (admissible, if known Va. 363, 33 S. E. 262 (false arrest of a 'pas-
to defendant ~It the time); Mont. 1906. Martin senger; plaintiff's good character not ad-
II. Col'I!cadden, 31 Mont. 308,86 Pac. 33; Nebr. mitted). 
1887. Dorl!CY II. Clapp, 22 Nebr. 564, 568, 35 For the use of reputation in mitigation oj 
N. W. 389, lIemblc; N. H. 1896, Beckman v. damages in such actions, see «nte, § 75. For 
Souther, 68 N. H. 381. 36 Atl. 14 (as bearing '~he use of the teatimon1l at the original trial, 
IJn the plaintiff's replication of excess of force; sec post, § 1416. 
the matter in each case to be left entirely to the I The precedents are (or the most part to the 
trial' ;ourt's disJretion); Oh. 1921. Mclanowski contrary: 1799, Rodriguez 11. Tadmirc. 2 Esp. 
r .:'!dy, Oh. ,131 N. E. 360 (reputation 721 (bad character 88 ground for suspicion Ilnd 
here escluded, becalOl1C neither plHintiff nor prosecution; particular acts excluded; though 
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§§ 21.-1·293) MALICIOUS PROSECUTIO!'{, FORGERY, ETC. § 258 

or resisting an arrest, the officer's right to aw~st, and incidentally his reasonable 
ground for suspicion, comes in issue, the reputation 4 of the arrested person, 
and also prior particular acts 5 of similar misconduct, should be receivable as 
affecting his grounds of suspicion. (c) So, too, in any of the preceding actions, 
or in an action for battery involving a similar issue, the express communications 
of third persons are relevant to show the belief or good faith of the person 
arresting or prosecuting.6 

§ 259. (ll) Utterer of Forged or Connterfeit Paper or Money, Possessor 
of Stolen Goods, etc. Knowledge or notice is an essential ingredient of 

the plaintiff, suing for malicious prosecution, 
was allowed to ask); 1S9!) , Williams v. Case
be<!r, 126 Cal. 77, 58 Pac. S80 (transaction ten 
years before. giving defendant ground tI.I sus
pect plaintiff of larceny, inadmissible); 1811, 
Gregory v. Thomas, 2 Bibb Ky. 286 (excluded) ; 
1902, Perkins v. Spaulding, 182 Mass. 218, 65 
N. E. 72 (embezzlement of other articles from 
the same owner, admissible to show the owner's 
good faith in prosecuting); H106. Martin v. 
Corscadden, 34 Mont. 308, 86 Pac. 33 (prose
cution for larceny, the plaintiff's confession, 
communicated to the defendant. of prior lar
cenies. excluded, unsound); 1887, Dorsey v. 
Clapp, 22 Nebr. 564,568,35 N. W. 389 C' parti
cular acts" of the arrested Party said to be in
admissible to show the prosecutor's good faith; 
but the acts here excluded were such as could 
afford no reasonable suspicion of the charge 
made); 1909. Schoette v. Drake. 139 Wis. 18, 
120 N. W. 393 (prior disorderly conduct of 
plaintiff on same day, admitted). 

4 Contra. but clearly wrong: 1864, R. v. 
Turberfield. L. & C. 495 (assault upon a con
stable; the issue being whether the constable 
had reasonable grounds for suspecting the ac
cused of a felony; the que~tion to the con
stable, "What did you know had been the 
prisoner's previous character?" was held im
proper); 1920, Little v. State, 150 Ga. 728, 
105 S. E. 359 (murder of a police-marshal; to 
explain deceased's presence with intent to arrest 
defendant, defendant's reputatioll for violating 
the liquor law. held inadmissible; unsound). 

Ii 1898, State to. Healey. 105 la. 162. 74 
N. W. 916 (murder while decea!!Cd was at
tempting to arrest; robbery of third person!! 
by other persons just before, reeeh'ed to show 
the deceased's reason for arresting); 1895, 
State D. Foley, 130 Mo. 482, 32 S. W. 9i3 (ask
ing a defendant. whether he was concerned in a 
former attempt to rob, allowed, as showing that 
the offic~r for an assault on whom he was now 
on trial had reason to arrest him ()11 5u~picion 
of the former offence). 

Distinguish the following questinn: 1903. 
Peoplev. Glennon. 1i5 N. Y. 45,67 N. E. 125 
(patrolmnn's neglect of duty in failing to 
arlest the keepers of a disorderly house; spe
cific conduct of the inmates, admitted to show 
the defendant's knowledge of its character). 

e Enaland: 1773. Fahrigas c. l\I"styn. 20 
How. St. Tr. 13i «:.Jlse imprisonment; de
fencC'. fear of the raising of a scditirlUS mob by 
the plaintiff; stat('ments to the defendant 
that a Illob was hdng mis£'d by plaiutiff, 
admitted t.o show defendant's upprchensions; 
see the quotation post. § 1785): Canada: 1821. 
Redford v. Birley, 1 State Tr. N. s. 10il. 
11 74 (battery in dispersing n mo~; whether 
persons expressed to the ma~i~trates their ap
prehensions of danger. admitted, not as e\;
dence of the nlarm but as facts all which thc 
magistrntes might properly have acted; for n 
further con~;deration of the classes of evidence 
connected \\;th mob \;olenre. sec POBt. § 1790) ; 
United Stoies: 1913. Webb 1'. Gray, 181 Ala. 
408. 62 So. 194 (defamation of plaintiff's 
chastity; purporting lett£!rs of plaintiff to L., 
admitting intercourse, shown by L. to defend
ant. admissible t·!) e\;dence good faith); 1904, 
Griswold v. Griswold. 143 Cal. 617, 77 Pac. 672 
(malicious proceedings in lunacy; the family 
physician's report to defendant. admitted to 
show his probable ('luse); 1922. l'tichel 1'. 

Smith. . Cal. ,205 Pac. 113 (unlawful ar
rest. of n deserter); 1854, Main v. McCarty, 15 
Ill. 4-11 (batter)'; plea, resistance to the de
fendant while arresting; "what did persons in 
the crowd say" to tha officers, admitted); 
1870. Friend v. Hamill. 34 :\td. 298, 308 (in
formation to plaintiff. admitted in an aetion for 
malicious prosocution): 18·19. Bacon v. Towne. 
4 Cush. Mass. 2-10 (malicious prosecution: 
~hird person's information to the defendant, 
admitted); lSGS. Simmons v. Holster. 13 Minn. 
249. 258 (reasonable $!:round for charging the 
plaintiff u.s a thief. to dispro\'e malice; the de
fendant had made the charge on the fnith of 
Mrs. J.'R stntcment to him of what she bad 
Been; !\Irs. J.'s bad character for veracity was 
then admitted to show that the defendant 
.. could not reasonably rely upon her state
ments"; compare Hastings r. Stone. Ma..oa., 
cited ante. § 73); 1869. Castner 1'. Sliker. 33 
N .. J. L. 507.508 (battery; plea, self-defence; 
statements of bystanders declining to interfere. 
admitted to show whether the defendant had 
reason to expect assistance). 

For the application of the Hearsay rule here, 
eee post, § 1789. 
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~ 259 EVIDENCE TO PROVE KJ.~OWLEDGE OR BELIEF [CRAP. XI 

many crimes; and in some of these the knowledge may be acquired from 
former dealings with the same article or similar articles; i.e. on the princi
ple of the fourth mode (noted ante, § 245), one experience with counterfeit 
money or with stolen goods may conceivabl~' result in revealing the counter
feit or stolen dmraeter of the article, so that a knowledge arises which is 
applicable to the l;ubsequent dealing nol': charged as criminal because done 

• 

with knowledge. It is, however, l;0 difficult to distinguish this use of former 
dealings to show Knowledge from the use of former dealings to show Intent 
or to show Design, that all three subjects are best dealt with together (post, 
§§ 300-371). 

§ 260. (12) Possessor of a Document. The possession of a document is 
an important and often the only ctrcumstance to show that its possessor 
bas by reading it become a,vare of its contents; the inference rests on the 
probable operation of the clement (1) alread~' noted (ante, § 245): 1 

• 
• 

§ 260. 1 1817. R. D. Watson. 2 Stark. 116 the question whether a partner or shareholder 
(placard); 1822. Scott v. Waithman. 3 id. 170 may be charged "ith notice of the books of the 
(possession by sheriff of writs ghing informa· firm or corporation. see post. § 10(4) ; 
tion); 1843. R. v. Zulueta. 1 C. & K. 21.5. 224 Distinguish the question whether keeping a 
;!l!!ro not traced in fact to his possession); document is a wairer oJ the rioht to dissent or re-
1G06. U. S. v. Greene. 146 Fed. 7h~. D. C. (a scind: 18G8. l\lcMaster v. In~. Co .. 30 C. C. A. 
;etter by defendant. in his letter-book. locked 532.87 Fed. 63.171 U. S. 687. 18 Sup. 9H. 183 
liP and not 5\mt. admitted); 1919. Galhreath U. S. 25. 22 Sup. 10; 1902. Bost\\ick r. Ins. 
v. U. S .• 6th C. C. A .. 257 Fed. 648. OW Co .• 116 Wis. 392. 89 N. W. 538, 92 N. W. 2·16; 
(whether defendant.- as bank officers had au· or is an aclmission ol thc troth :,' its contents 
thorized the false el,;'j,>s charged as offences; (post. § 1073). 
the defendant's kno\\:edge of the contents of The followiilg much·debated ruling rests on 
the bank records. not presumed, but required t.he present principle. together with that of 
tQ be e\idenred); 1916. People v. Halpin. 276 § 148, ante. and the opinions are instructive. 
ill. 363. 114 No E. 932 (bribe-acceptance by a and arc quoted allte. § 228. in considering e\i-
police officer; letters and telegrams reeeh'ed at dence of insanity: 1837. Wright v. Tatham. 7 A. 
the detecth'e bureau of which defendant was & E. 313, 325. 364. 369. 376. 390. 407; s. c .• 5 
chief and placed on file. admitted. thougt, Cl. & F. 670. 694. 70a. 710. 716. 723. 736. 741, 
knowledgo by the defendant was not expressly 767. 774 (a letter found in M.'8 bookcase·eup-
shown: the opinion howevi!r goes ofT on the bourd. opened; if M. had been a person of 
ground of conspiracy. and fails to notice the sound mind. the inference would be that he had 
prescntprinciple); !G07. Stutev. Fore\, 76 Kan. opened. read. and deposited it; but as his 
424. 91 Pac. 1066 (illegal sale of liquor: cited 5anity was the main issue. the inference was not 
ante. § 150. n. 4); 1!).~1. Holbrook v. Jackson. allowed by a majority of the judges). Here 
7 Cush. Mass. 136, 147, 153 (transfer in fraud belongs also : Hl09. Snell v. Weldon. 239 Ill. 279. 
of creditors; books of the \·endor. not a party. '67 N. E. 1022 (obscene letters from a woman 
admitted to show his knowledge of his insol- lel1:ate~ to the testator. found in his trunk. 
veney. irrespe('th'e oi the authorship of the excluded. on the ground that his moral delin-
entries; "overy mere·hant must be presumed queney was not materiv.l to insanity or to undue 
to know and in fact from his balance sheet and influence; but aIR) on the erroneous ground that 
books generally docs know the state of his con- "the retaininl1: the letters in his trunk did not 
cerne") ; 1901. Peoplet'. Higgins. 127 Mich. 291, necessarily imply a.~"C1·lt to what they con-
8 N. W. ~12 (possession of a manuscript story tained"; his retention of the series was at 
of a murder. in the IIceused's hand\\Titing ad· least some e\'idence of a sympathetic state of 
mitted); 1885. Stute v. Stair. l:l7 1\10. 268 mind towards the writer. especially in view of his 
(murder; a written paper about how to kill marginal comment 011 one of them. "the best 
the deceased, found in a pocket-b"'1k on de- letterof all, sure"; 'Vrighh. Tatham not cited). 
fendant's per80n. admitted against him. after In Edmund Burke's speech, protesting 
slight e\idence of hand\\Titing; but not ad- against the rulings of the House of Lords ex-
mitted against his "ife the eo-defendant); eluding certain e\idence ill the trial of WaJ':en 
1883. Lovelace v. State. 12 Lea Tenn. 721 Hastings. \\ill be found a powerful arlt'li1lent on 
(larceny; postcard about the stealing. found the subject of eharging an officiI!.! 'I\ith knowl-
in defendant's possessiol1. admitted; "he is edge of books existing withit.! ills control (1794. 
presumed to haye known its contents"). For Cobbett's Parliament.e.yHist •• xxxi, 343-347). 
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§§ 244-293] POSSESSOR OF DOCUMENT, ETC. § 260 

1581, Campion's Trial, 1 How. St. 'fr. 1050, 1066. Campion, the Jesuit, being charged 
with administcring treasonable oaths, and a certain papist book heing found in hi~ "bud
get", Anderson, Queen's counsel, asked him: "To "'hat end, then, should you carry thi5 
book about you if you were not purposed to do as it prescribeth?" Campion: "Many 
casualties and events may happen. whereby a man may be endangered, ere he beware, by 
the earrying of n thing whereof he knoweth not, as, either the malice of others that 
privily convey it amongst his other provisions, or his own negligence or ovcrsight whieh 
marketh not attenti .... ely what he took with him." 

1837, BOSANQUET, J., in Wright Y. Tatham, 7 A. &. E. a13, 364, 376: "Knowledge of 
letters and of other things found in a place accessible to him in his own house or apart
ments, may sometimes be presumed; such as "Titings connected with the charge, tipon a 
charge of treason; notes or other documents forged or partIy forged, upon a charge of 
forger:;; instruments of coining or house-breaking, upon charges of coining or burglary." 

This use of such evidence needs howeYer to be distinguished from its use 
for other purposes, which are frequentl~' associated in the same litigation; for 
(a) it ma~' be used to evidence an assent to the document's contents or an ad-
7nissi()1z of their truth (post, §§ lOn, 1074), or (b) the presence of the docu
ment on a person's lJremi.s·es or a1/)l)/Ig his effects may be used to evidence his 
possession of it at a prior time (ante, § 157), and thus to lead to one of the 
above inferences; or (c) the possession of a document may seT\'c other evi
dential purposes already sufficiently compared (ante, §§ 156, 157). 

§ 261. (13) Miscellaneous Instances of Belief or Knowl6dge evidenced by 
Circumstances. In the four ways already noted (ante, § 245), belief or knowl
edge of various other facts may be properly e\·idenced. (1) By direct expo
sure to the sen.Yes, the observed appearance of a person or thing may evidence 
some quality material to the issue.1 (2) Expre.ys communication is always a 
proper mode of evidencing knowledge or belief.2 Communication to a hus-

§ 261. 11874. Jaques v. Salt. 39 In. 370 (a stituted a falsc deeci for a deed which W. sup
:niuor's heing engaged in business; appcarancc posed he wn.~ signing: the diffcrencc in the 
admit.ted); 1888. Hermann v. State, 73 Wis. deeds being shown. a prior conversation of the 
248. 41 N. W. 171 (personai appearance of a defendant ,,;th a third person was admitted to 
girl. admitted to show whether the defoudant Fohow that the defendant knew what W. wn.~ 
knew the girl to be under 21. in a prosecution really intending to sign); un 1. Washoe Cop
for keeping a house of ill-fume knowing an per Co. v. Junila. 43 Mont. 178. 115 Pa('. 917 
inmate to be under 21). (knowledge of a lode. as essential at the time of 

2 1831. Taylor 11. Willans. 2 B. &; Ad. 845. an application for placer patent: a" declnra-
855, 858 (a letter to a justice of the peace, pur- tor~' statement" as to the lode. void in form. 
porting to be from a Judge: admitted merely not admissible to show knowledge in the eom-
to show why the justice admitted an I!.ecused munity: 8ed qu<l1rc); 1869, Williams v. Popple-
to bail): 1906, Ditto v. Slaught.er. Ky. • ton. 3 Or. 143 (consultation by other surgeons 
92 S. W. 2 (duress of a wife in signing n note ~;th one charged with malpractice). 
under threaL$ by the payee to prosecute the The folIo\\;ng ruling, on the Court's theory. 
hU5band; whp.ther the husband's report to the perhaps belongs here, though it might also 
wife that threats had been made to him WIlS belong under § 2:n, n. 1, par. 2: 1908, Curtice 
admissible: the Court divided evenly); 1858, v. Dixon, 74 N. H. aSG, 68 At!. 587 (deed made 
Tobin v. Shaw. 45 Me. 347 (the issue being while insane and unduly influenced: to show 
whether the plaintiff's voluntary destruction of that the llrantor disliked the defendant on ae
letters would prevent her from producing count of her quarrelsome disposition. his state
secondary evidence of them under the principle ment to that effeet had been received: specific 
of § 1198, pos!, her sister was allowed to telI instances of such disposition were then re
what advice she gave the plaintiff about de- ceived in corroboration, though these in
straying them, so a.~ to negative the charge of stances wero not known to the grantor). 
fraudulent destruction); 1857, Com. 11. Castles, In defamation, where\'er the defendant'" 
9 Gray 121 (charge that the dcfend.1nt sub- privilege involves good fluth, and he haa merely 
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band or 1vife is always receivable to show probable knowledge by the other 
(except where they arc living apart or are not on good terms), because, while it 
is not certain that the one will tell the other, and while the probability is less 
upon some subjects than upon others, still there is always some probability, 
-which is all that can be fairly asked for udmissibility.3 (3) Reputation, or 
general discussifln in a community or a part of it, may be useful in a variety 
of ways as showing the probability' of knowledge or belief by a member of 
the community or a local circle.4 

§ 262. (14) Insane Belief, as shown by Facts told to the Party. The pres
ent principle sometimes comes into play where a deranged mental condition 
is said. to have been caused in part by a belief in certain facts. Here it may 
therefore be shown that the party was made aware of the supposed exciting 
facts by a repute or rumor or other form of communication, which thus tended 
to create the belief and cause the derangement.1 

§ 26:3. Disproof of t~e Facts commnnicated. In some of the foregoing 
classes of cases notably those of § 2-18 (Jcccascd's violent acts) and § 262 
(facts exciting mental derangement) the question may arise whether the 
objective facts themse!t·cs 111a.y be disproved. 

On the one hand, the non-existence of those facts seems at first sight to have 
no bearing; because it is the mere report or repute or communication (and 
not the truth of it) whieh has been introduced to show the part~·'s state of 
mind; for example, in homicide, the reasonableness of the accused's appre
hension of the deceased's aggression is equally great, if the accused has heard 
of a cruel and violent act of the deceased, even though that act was Dever 
committed. On the other hand, assuming that for any purpose the objecth-e 

repeated :l stntement originnlly uttered by a 
third person. the name of the original :lUthor 
may thus become relevant: 1917. Culligan v. 
The Graphic, 37 D. L. R. 134. N. B. 

I The precedents tend to be too strict: 
1842, Oden 7.'. Stubblcfield. 4 Ala. 41 (Collier, 
C. J.: .. It by no menns follows that the wife 
informs the husband of everything she may 
hear. especially if it be 1I0t likely to interest 
or affect him in some way. Now it doCS 1I0t 
appear [in a case where notice of n previous un
recorded sale of slaves by the plaintiff to a third 
party was charged) that the defendant hlld or 
was nbout to acquire an interest in the slaves 
at the time the wife heard the deed from the 
plaintiff 'spoken of, so that it cannot be renson
ably intended that she repented what she 
heard "): 1843. Petrie v. Rose. 5 W. & S. Pa. 
364. 366 (slander by a wlfe: communication 
of suspicious facts, tending to negath'e malice. 
to the husband of the defendant. held properly 
rejected). 

4 1875, Clinton 7.'. Howard. 42 Conn. 294. 
310 (to show the diminished mlue of a iright
ened horse, evidence was admitted fiS to the 
extent of local knowledge of the horse hn "ing 
run away through this fright): 1888. Tucker 

v. Constable. 16 Or. 407. 409. 19 PIIC. 13 (stntu
tory action for unlawfully gelding an animal 
knowing it to be kept for covering; reputa
tion. semble. held admissible; but here the 
indefinite fact that the animal Was" gcnernlly 
known" to be so kept. was held insufficient) : 
1911, Murphy v. Atlanta & C. A. L. R. Co., 
89 S. C. 15. 71 S. E. 296 (incompetence of em
ployee known to employer; declarutiolls of 
trainmaster nt time of employment. admitted): 
1900. Gulf C. & S. F. R. Co. v. Matthews. 100 
Tex. 63. 56 S. W. 1068 (whether II. person 
knew of M.·s death; his reading of newsPllpers 
Ilnd henring conversations on the subject. 
admitted); 1888. State v. Flint. 60 Vt. 304. 
310. 319. 14 Atl. li8 (notoriety of :I crime in 
a village by a certain time. admitted to show 
knowledge by one there); 1917. Porter Screen 
Mfg. Co. v. Central Vermont R. Co .. 92 Vt. 1. 
102 At!. 44 (injury to goods by n flood: news
paper announcement of the flood. excluded. 
because not shown to 11a ve been sel'll by defend
ant's agents). 

Compnre also the cases ndmitting character 
10 show motive (posl. ~ 390. n. 1). 

§ 262. 1 Casea cited ante, i 231. 
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fact has a bearing, the rule against contradicting a witness on a colla.teral 
point (post, § 1001) should not stand in the way; for if the fact is ~'elevant at 
all, it is not any more collateral than the rumor of it (post, § 1005). 

That the objecth'e truth, however, of the fact reported or rumored, may 
sometimes be relevant seems clear, namely, when the non-existence of the fact 
is offered as tending to show that the 'witness testifying to the communication 
of the alleged fact i.9 not testifying truly. For example, on a prosecution for 
murder, the defence being insanity caused by brooding OYer the deceased's 
persistent pursuit of the virtue of the defendant's wife, suppose that the 
defendant's wife testifies in his behalf to numerous reports, made by her to 
the defendant, of the deceased's attempts to seduce her; now if it could be 
shown indubitably that such attempts upon the witness never took place, 
would this not make it less likely that the alleged communications of them 
were made by her? In other words, would not the witness to these com
munications be dis('redited on the material question whether the communica
tions were e\'er made? As a mere question of natural reasoning, (post, § 990), 
the affirmative answer would seem plain. If we add to this the feature 
that the wife further testifies (on cross-examination) that the deceased's 
alleged attempts did in fact take place, we thus add the circumstance that 
the witness is proyed to h~tye falsified on that point (post, § 1000); aud thus 
the lie on the fact of the attempts enables the prosecution to argue addition
ally that the witness is falsif~'ing 011 the other fact of the communication of the 
alleged attempts to the defendant. From both points of view, therefore, 
it seems proper to allow the opponent to disprove the alleged acts, the com
munication of whi('h is alleged to have produced the party's mental condition.l 

§ 263. I The following nding and statute may" introduce evidence in rebuttal as to 
confirms this result: 1907. Knapp v. State. such truth or falsity"). Contm. in principle: 
168 Ind. 153. i9 No E. lOiG (homicide; plea. 1883. Pcople v. Hurtado. 63 COlI. 288 (murder; 
self-defence; the defendant testified to having the wife's confession of adultery with the de
heard before the affray that the deceased had ceased was testified to by the defendant; e\'i
rluhbed to death a certain old man while ar- _ dence tending to prO\'e the fact of that adul
resting him; this fact. if trJc. was admissible tery was not admitted for the defendant as 
on the principle of § 248. an/c. to e\'idencc the corroborating his testimony to her confession; 
defendant's state of mind; the prosecution nor would the prosecution huve been allowed 
offered to show that in truth the old man had to prove her innocence); 1907. Shipp v. Com., 
not been c1uhbed. but had died of senility and 124 Ky. 643. 99 S. W. 945 (murder; d'Jfence. 
alcoholism; this was admitted as tending to insanity. partly caused by his wife's confl!s.qion 
show the improbability of the clubbing ha\-ing of infidelity with S.; his wife's character for 
occurred and therefore of the witness ha\'ing chastity. held not admissible for the prosecu
heard of it by report; good opinion by Gillett. tion to show that she "was not guilty of the 
J.; it will be noticed that this is in effoct thc conduct ascribed to her"); 1913. People v. 
same point that arose in the Thaw trial for Harris. 209 N. Y. 70, 102 N. E. 546 (wife
murder. N. Y .• March. 1(07); Va. St. 1908. murder; the accused having testified that his 
c. 59. p. 54 omitted in Code 1919 (in homicide wife had told him that "she was in the family 
or assault wi'~h intent or cases under Code· way by T.". the prosecution offered to .show 
§ 3671. when the accuseti has evidenced" that that the wife was not pregnant at all. as evi
he believed II wrong to have been com~itted dance that she did net make such II statement 
upon !ome member of his ramily", etc .• whether to him; held inadmissible. conceding the rele
on II "defence of insanity or as e\,jdence of vancy of the fa~t. as pointed out above. but 
extenuatiug circumstances". the prosecution emphasizing the principle of avoiding ,'on
may evidence" the truth or falsity of the c:dst- fusion of i:!Sues on collateral points; the reply 
ence of such a wrong", whereon the accused in this cs,se must be that as the accused rested 
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§ 265 (,'ONDUCT, AS EVIDENCE OF BELIEF [CHAP. XI 

2. Conduct, as Evidence of Knowledge, Belief, or ConsciousneBB 

§ 265. General Principle. It has already been pointed out (ante, § 244) 
that a second chief sort of evidence for proving that mental state which is 
termed Knowledge, Belief, or ~onsciousness, consists of Conduct of the per
son to whom the mental state is attributed. In this sort of evidence, we 
argue from an observed effect conduct to the probable cause a specific 
mental state; and not, as in the preceding sort (ante, §§ 245, 2(1), from cause 
to effect, i.e. from outward events to an ensuing mental state. The basis of 
the inference, here as elsewhere, is our e""perience of the operation of human 
nature. The general principle of Helevancy (ante, §§ 31, :38) applies, that the 
evidential fact should be receh'ed whenever the' factum probandum' is at 
least a fairly possible or a probable inference, though not the conclusive or the 
most probable one. , 

But it is not in the application of the principle of Relevancy that the spe
cial difficulties of this subject are found. In only two or three of its appli
cations arc there any controverted points; the notable ones, perhaps, are the 
questions as to the inference from Innocent Conduct (post, § 293) and the in
ference from Non-Production of Testimony (1)08t, §§ 285-291). The peculiar 
problem of this subject lies rather in the fact that conduct admissible enough 
from the present point of view may also he regarded as being in effect an as
sertion and therefore as obnoxious to the Hearsay rule, which excludes the 
use of testimonial assertions made out of court.· For example, on an issue of 
legitimacy, the parents' conduct, in treating the child as legitimate, is a 
circumstance from which may easily be inferred their belief in his birth since 

his defence largely on the provocation involved 
in the alleged statement, the fact of the making 
of the statement coul:! not be deemed coll~cral 
in any real sense; for nobody ever heard of 
an alleged threat by a deceased in a homicide 
case being excluded from refutation because 
it was collateral, and yet it plays precisely 
the same important part in the issue as the 
wife's statement here}; 1907, Jones v. State, 
51 Tex. Cr. 472, 101 S. W. 993 (homicide; the 
defendant's wife had told the defendant that 
the man had raped her; proof of a continued 
illicit intimacy between deceased and the wife, 
tending to show that her intercourse had been 
voluntary. excluded). 

The judicial view contrary to that above 
expressed was given general notoriety in con
sequence of 'nisi prius' rulings in the Thaw 
trial (N. Y. City, March, 1907; murder of 
one believed to have seduced the defendant's 
wife), and the Loving trial (Houston, Va., 
June 27, 1907; murder of one believcd to have 
ravi3hed the defendant's daught.er). The 
public comment called (orth by these cases 
emphasized further the unfortunate possibili
ties of abuse inherent in that solution (or un
scrupulous or reckless persons. 

The following case ignores this principle' 
l!H4, People v . . Jung Hing, 212 ~. Y. 3V3, 
lOG N. E. 105 (murder; the defence being that 
the deceased had charged the defendant with 
taking a ring which deceased ~aid he had gh'en 
to his girl G. W .. the proseclltion called G. W. 
to pro,"e that she did not know defendant. that 
she had never gh'en him a diamond ring. and 
that deceased had ne,'er given her a diamond 
ring; held ina<lmi."5ible, on the ground that 
deceased's supposed statements were evi-• 
denced merely as words provoking a quarrel. 
on the principle of § 17GS, post. that hence 
their truth was immaterial, and hence G. W.'s 
testimony was erroneous; yes, but al.~o. the 
facts, if facts, that deceased had not given her a 
diamond ring, etc., were evidence that de
ceased did not make any such charge to the de
fendant, and that defendant's witnesses were 
falsifying; this is so obvious to the plain man, 
and was so obviously the reason for introducing 
the evidence, that it is cUriOllS to find the Court 
of Appeals ignoring it; they could hardly avoid 
at least facing the point). 

Compare the citations ante, § 228, n. 6, 
I 231, n. 1, § 1005, n. 7. 
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marriage, and from that belief may be inferred the ultimate fact; yet, this 
conduct of theirs is also, in another view, equivalent to a declaration of his 
legitimacy, and thus a hearsay statement, not to be received except as an 
admission of the parties to the suit or under some specific exception to the 
Hearsay rule. It is this double aspect of the conduct-evidence that presents 
the chief difficulty of principle. Again, when a person's utterances are offered 
as indicating his knowledge of a fact mentioned by him. the utterance may 
circumstantially reveal the 'factum probandum', his knowledge; ,yet the 
utterance cannot be used as an assertion, to evidence the truth of the fact 
asserted, because the Hearsay rule forbids; and thus it is necessary constantly 
to discriminate between the circumstantial and the testimonial use of such 
utterances. 

The specific uses of conduct-eddence ma~' now be noticed in detail, ke!'p~ 
ing in mind that the circumstantial use of such eddence presents little dif
ficulty on principles of re1e\'ancy, and that it is the testimonial use which is 
obnoxious to Hearsay rule and thus creates a special complication. 

§ 266. Conduct and Utterances, a.s Evidence of Knowledge or Belief, when 
a Fact in Issue. Conduct and word-utterances ma~' betray the knowledge or 
belief of the actor or speaker, in so far as the specific act or utterance is of a 
tenor which cannot well be supposl:'d to have been willed without the inner 
existence of that knowledge or belief. For example. A's act of boarding a 
railroad train is some evidence of his belief as to the destination of the train; 
B's act of taking a purse. found h~' him in the street, to the house of X, is 
some evidence that he knows or believes X to be the loser of thc purse. So, 
also, for the verbal 1 utterance; A's mention of Charles the Great or selenium 
or the Klondike is some evidence that he knows or is aware of the existence of 
such a person, thing, or place. 

For such instances of conrlnet, including utterances, as evidence of Knowl
edge or Bclief, there can be no general test of Reievancy. Ordinary experi
ence usually suffices, without controversy, to tell us whether the inference is 
at least a fairly possible one, and therefore whether the evidence is admissible. 
Every trial illustrates the principle; and such judicial rulings as have been 
made are seldom of use as precedents,: 2 

• 

§ 266. 1" Verbal" is here used in its proper 
sense of .. that which is exprl'ssed in words"; 
it is not synonymous with .. oral". which is 
the term of C(lntrnst with "written." 

2 EXGLAXD: 1759, Eugene Aram'>! Trial, 
Eng. (one Daniel Clark hnving been missing 
for thirteen yenrs, 1\ human skeleton was dis
covered and suspected to he his; at an inquest. 
Aram and Houseman, with whom Clark had 
been seen just hefore his disnppearance, were 
summoned; and Houseman. when shown the 
bones. said: .. This is no mote Daniel Clark's 
bone than it i.~ mine"; whence it was inferred 
that he knew something of the whereabouts 
of Clark; and he subsequently confessed, 

pointing out Clark's skeleton at an entirely 
different place) ; 

U:"'TED STATES: Federal: 1899. Slavens 
v. R. Co .• 38 C. C. A. 151. 97 Fed. 255 (in
jured person's declarations sho ..... ing knowl
edge of danger, admitted; here justified 
under the 'res gestlll' notion, posl, § 1745); 
Connecticut: 1879, State v. Allen. -17 Conn. 132 
(language by the accused implying knowledge) ; 
1904, State v. Kelly. 77 Conn. 200, 58 Atl. 
705 (murder by strychnine; the defence being 
suicide, t.he decl'ased's statement ..... hen speak
ing of suicide ... I have got the stuff to do it 
with". not admit ted to show possession of 
strychnine or knowledge of iIB qualities; also 
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1703, Hathawa!l's Trial, 1'1 How. St. 'fr. 639, 654; eheatinr .. by pretending to be be
witehcd; one Dr. M. had been reviled by thc populacc for helpi.lg to cxonerate Sarah M., 
who had been tried for bewitching thc dcfendant; it was argl'ed that "other pcople's 
censuring the dOf!tor cannot be brought as c\;dencc against my client"; but L. C. J. HOLT 
answered: "\Vhat other people havc said, abstractedly considered, ought not to affect 
Ilichard Hathaway. But if thcre be evidencc that Hathaway hath been guilty of deceit 
and a design to decei\'c pcople, will you not allow it to be given in cvidence that the peo
ple have bcen dccei\'ed? . " Now Dr. ~Iartin's e\;dence is what Hathaway did and that 
people did believe him to be be\\itchetl." 

The important thing is that, so far as the evidential fact C'onsists in an ut
terance of words, it is receivable for the present purpose, as circumstantial evi
dcnce; and that, so iong as it is ofi'ercd ior that purpose only and not as an 
assertion to be credited like testimony, it is not ObIlO:tiOllS to the 1/ carsay rule. 
For example, A's mention of X's insolvency is receivable as circumstantial 
evidence of A's knowledge, but not as testimonial evidence of X's insolvency. 
The distinction is elsewhere examined, from the point of view of the Hearsay 
rule (post, § 1 i90); it is enough to note here that it is well established: 

1810, DlIBo8t \'. Beresford, 2 Camp. 511; libel. Lord Er.LE~1l0ROt;GII held "that the 
declarations of the spectators while they looked at the picture in the exhibition-room 
werc evidencc to show that the figures portra~;cd wcrc meant [rathcr, were understood] 
to represcnt thc defendant's sister and hrother-in-Iaw." 

1800, K~WWJ.TO~, ,T., in Chll ... e v. Lowell, Iii! 1\lass. 422. 24 N. E. 212 (notice of the rot
tenness of a trec's roots was in issue, and to show knowledge by the city the evidence men
tioned was offered): "The aets of persons in looking at the roots were an important part 
of the evidence. From this it might be inferred that the~' nnticed the decayed condition 
of the roots. . .. The remarks made at the time rendered it certain that the view of the 
roots gave notice of the defect to tho~e who then saw them." 

1892, FIELD, C. J., Com. v. Trefethel!, 157 Mass. 188,:31 N. E. 961: "Suppose that it 

excluding the deccnl'Cd's statements, on finding knew of the defecth'c wire before the injury, 
dead chickens. .. They nrc dead from 8tr~'ch- held to be a hearsny nssertion of a past fact; 
nine", etc., on til!! ground of the 'res gestre' n good illustration of the limits of the prin-
rule. post. § 1iia; this is unsound; the ac- ciple); Sorth Carolina: 1880. Statev. Howard, 
cu!!Cd may ha\'e heen plainly guilty. in the 82 N. C. G27 (murder; language showing that 
Court's opinion, :1Od no new trial needed (ante. the defendant knew the deceased had money 
§ 21), b\~t that docs not excuse the distortion in his house): Ohio: 1853, Moore v. State, 
nf the rule~ of evidence; alI the above evi- 2 Oh. St. 500. 506 (a few days after a murder 
dence was admissible on the present prin- by Mtrangling. the defendant remarked that he 
ciple); Plorida: 1895. Leslie v. State. 35 Fla. could kill a man by strangling and described 
182. 17 So. 558 (an olTer to return stolen prop- the process; admitted as indicating that the 
erty, as showing knowledge that it was stolen) ; accused's mind was running on the subject. 
Massachllsrlts: 1850. Com.!'. Webster. Mass.. as the guilty person's would be); 'Vermont: 
Bemis' Rep. 17S (the defendant had asked 1896. ForllC" /'. Morse. 69 Yt. 220. 37 Ati. 295 
whether they had found the whole of Dr. Park- (to show that a letter was written aft~r July 30, 
man's body; indicating a knowledge that it the mention therein of facts occurring since that 
had been cut up); 1896. Com. v. Crowe. 165 date was held some evidence); West VirQinia: 
Mass. 1311, 42 N. E. 563 (laughter. showing 1901, State v. Sheppard. 49 W. Va. 582, 39 
knowledge of the place of arson); 1!l03. Hayes S. E. 676 (language indicating a knowledge 01 
r. Pitts-Kimball Co .• 183 Mass. 262. G7 N. E. the circumstances of the murder, admitted). 
249 (whether deceased was conscious before The following case rests on peculiar facts; 
death; his utterances admitted>; New York: 1886. R. /'. Gunnell, 16 Cox Cr. 154 (under a 
1905. Fox v. Manchester. 183 N. Y. 141. i5 statute exempting a bankrupt who first "dis-
N. E. 1116 (negligent maintenance of an elec- closed" his malfeasance under examination, 
tric wire; the defendant's officer's testimony certain remarks of M. indicating his knowledge 
at an inquest after the injur~', stating that he of the malfeasance were excluded). 
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had been denied at the trial that. the deceased knew that she was pregnant, testimony 
that she had said that she was pregnant would be some f.'\;dence that she knew it [though 
not that she was so}." 3 

It is to be noted that there is a specific II earsay e:rception for assertions as 
to declarant's mental condition; and thus an utterance of that particular sort 
- e.g. "I know where the money is", as distinguished from" The money is 
hid in my house" is receh'able equally by either of the two avenues, as 
circumstantial evidence and as a testimonial assertion; so that Courts seldom 
discriminate carefully; the use of such utterances under the Hearsay excep
tion is considered post, §§ 1714, In1. This exception includes also assertions 
of an internal state of physical suffering, existing at the time of the assertion, 
bllt not of a pa.st condition (p08t, 1 ilS). . 

When these utterances are by a party or privy in lnterest, they are of course 
receivable as Admissions (post, §§ lOi6, 1081, 1083, 1086). 

Kevertheless, the Hearsay exception, being subject to eertain limitations, 
and the rule for a part~·'s admissions, will often not suffice for the purpose 
in hand, and the present, or circumstantial, use of such utterances may 
become the only U\'ailable one. For example, in actions on life-insurance pol
icies, where the deceased's misrepresentations as to his health are in issue, his 
statements a.s to a prior mlless would be inadmissible under the Hearsay ex
ception to prove that illness, and might also not be receh-able as a party's 
admissions (under § 10S1, 1)08t); and yet, if the fact of the illness were other
wise evidenced, the deceased's statement might be receh-able as circum
stantial evidence of his knowledge of it.4 

3 Other illustrations arc found in thc preced
ing note. The following casc ignores this 
principlc: 1906, Salem News P. Co. 1:. Calign, 
144 Fed. 965, C. C. A. (libel for asserting that 
the plaintiff's picture was u mere copy of T.'s 
picture; conl'ersations of peraons showing 
their belief in thc assertion, excluded). 

4 Federal: 1896, Mutuul L. 1. Co. v. Sell by, 
19 C. C. A. 331, 72 Fed. 980 (uffida\'!ts of third 
persons, thc contents not being known to in
sured, excluded; Swift v. Ins. Cl'. cited): 
Illirwi8: 1901. Townc 1'. Towne, 191 III. li8, 
61 N. E. 426 (insured's conduct and dec'lara
tions admitted, on the issue of his knowledge of 
the contente of n certificatc held by him): 
Indiana: 1905, Haughton v. <Etnn L. Ins. Co .. 
165 Ind. 32, 73 N. E. 592 (insured's statements 
pending application for insurance, admitted to 
show" knowlcdge of his physical condition at 
the timc of making the alleged false and fraudu
lent statements ") ; New York: 1875, Swift v. 
Ins. Co., 63 N. Y. 187 (the issue being whether 
a statement by thc insured that he had llf)t hud 
scrofula was knowingly false, the insured's 
statements, madc within a year pre\-ious, to 
persons who saw him walk lame and saw a sore 
in his side, as to thc cause of the ailment, werc 
admitted, as tending .. to pro\-c with more or 
less certainty, as the cause and character of the 

, ! 
\ 

ailment arc morc or less in the common and un
skilled knowled!le of men, that the cause and 
character of it ar~ known to him"; the opinion 
somewhat obscurely justifies the usc of these 
statements also as admissions; it also requires 
.:hat the statements be not too remote): 1876, 
Edington v. Ins. Co., 67 X. Y. 1!J3 (similar); 
1877, Dilleber v. Ins. Co., 69 N. Y. 256, 2eO 
(similar); Pennsylrania: 1906, N ophsker 1:. 

Supreme Council, 215 Pa. 631. 64 AtI. 7S8 (rule 
of Swift v. Ins. Co .. N. Y .. applied. but not with 
a careful statement of the principle); W is
('ol!sin: 1899, McGowan v. Supreme Court, 
1(4 Wis. 113, 80 X. W. G03 (insured's state
ments of a condition of disease too remote in 
time to be material, not reeeh'ed as admissions; 
but, after other eddence of his condition at the 
timc of application. held admissible to evidence 
his knowledge of thut condition); 1902, Rnw
son 1'. Ins. Co., 115 Wis. f.i41, 92 X. W. 378 (in
sured's statements in 1805, admitted to show 
his knowledge of a discaRe, regardless of their 
remoteness from the js~unnce of :1 policy in 
1896, where the alleged fnlse representation was 
thnt he had never hud the direase). 

If the insured's knowledge is immaterial 
under the issues. then his stutelT'pnts nre not 
receiv!lble: 1880, Fnion ('ent. L 1. CD, v_ 
Chee,-er, 36 Oh. St. 201. 208, 

~1 , 
• 
• 

, 



• 

§ 267 CONDUCT, AS EVIDENCE OF BELIEF [CHAP. XI 

§ 267. Conduct as Evidence of Belief, and thus 0: the Fact Believed; Gen
eral Prineiple. Tn the cases dealt with in the foregoing section, the knowl
edge or belief i.e. the mental condition to be evidenced was of itself 
material to the issue as a 'factum probandum', c.g. whether an insured 
knew of his illness, 0: whether the public were made to believe in a certain 
defamatory meaning. '.I.'here is however a large class of cases where the belief 
or knowledge or consciousness (whatever may be the appropriate usage of 
terlllS for the mental condition) is of service only evidentially, as forming a 
sccond stcp of infercnce to some other fact which forms the ultimate object of 
proof. 

It has already been noted (anie, § 172) that an act or event may be evi
denced, retrospecth'ely, by the traces left by it, and that, ;n theory, these 
evidential traces may be not merely physical and organic, but also mental 
or psychical, i.c. the evidenc'c would consist in the consciousness or belief of 
some person as to the happening or doing of the prior event or act, which has 
left its impression on him. But, since his belief or consciousness can itself 
be evidenced only by his conduct or utterances, there would always be two 
steps of inference involved in using that belief or consciousness, . first, 
the conduct or utterance to eddencc the belief, and next, the belief to evi
dence the act or event believed. Kow the former of these inferences is of the 
class here concerned; and it is at this point, therefore, that we are able to 
take up the question whether, as a whole, this double step of inference is 
allowable. 

What, then, are the objections to it? Plainl~', that it is practically often 
equivalent to the inferencc from testimonial cvidence, and that therefore we 
should be violating the Hcarsay rulc by accepting an extra-judicial assertion 
as evidence of the fact asserted. For example, on an issue of the existence 

• 

of a lost will, suppose the fact t:> be offered that the deceased on his death 
bed told his daughter, "My will is in the iron chest"; or, on an issue of 
legitimacy, suppose the fact to be offered that the parents always treated the 
child as their own. In these instances suppose it to be argued that the de
ceased's utterance indicates circumstantially his bclief in the will's existence, 
and that his belief in turn indicates the fact of the will's existence; or that 
the parents' conduct leads to the inference that they belicved the child to 
have been born to them after marriage, and that this belief evidences tr.e 
fact of such birth. Such a double circumstantial inference is in theory per
fectly possible and proper. But, after all, is not the process practically equiv
alent to accepting the deceased's declaration and the parents' conduct in a 
purely assertive and testimonial fashion, i.e. to admitting directly their as
sertions about the will and the child, precisely as if they were on the stand and 
credit were asked for their testimonial assertions to that effect? And if such 
evidence were allowed to comc in as circumstantial, could not any and ever~' 
hearsay statement be brought in upon the same plea, by resolving it into a 
double inference, namely, by translating A's assertion, that he saw I\I strike 
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N, into an inference from his utterance to his belief and from his belief to 
the fact asserted? Short of such an extreme deduction, it seems at firSt sight 
impossible to stop. It is plain enol.igh that the settled analogies in the rules 
Df circumstantial inference, as well as the modes of reasoning in every-day 
Affairs, justify us in claiming that the inference from conduct to belief and 
from belief to the fact believed is, in theory at least, a legitimate one. Yet, 
on the other hand there is force in the argument that the pretended double 
inference of a circumstantia.l sort is equh'alent to giving credit to a testimonial 
assertion, and involves therefore a danger of evasion I)f the Hearsay rule. 
The latter argument has been weil set forth,in the following passages: 

1838, VAUGlL\N, J .. in Wright v. Tatham, 5 Cl. & F. 670. 738 (the sending of letters 
to a testator hy various persons was offered as conduct or "treatment" tending to show 
their belief in his sanit~·, and thus the fact of th.at sanity): "Acts performed by strangers, 
expressive not merel~' of opinion, but of the strongest conviction, even in cases where such 
conviction conflicts altogether ,\;th the interest of the pcrson entertaining it, even ~uch 
acts as these the law will not allow to be presented to the minds of jurymen as evidence. 
They are merely opinions expressed in different la!lgllage, in the language of conduct, 
instead of the language of words. They may be acts involving a great sacrifice of personal 
interest, as the paym~nt of a policy of insnrance by an underwriter on a marine loss; and 
therefore as moral ev.dence th~y may be very cogent. Yet does the law, more rigid and 
inflexible, resist the weight of slIch moral evidence, although in the ordinary transactions 
common sense and experience might possibly yield to it. As acts of strangers, thc law re
gards them as personal admissio~s, which cannot affect third parties; as thc opinion of 
strangers, they bear the general insufficiency and infirmity of hearsay evidence, ,\;thout 
any daim to the prh;lege which in some peculiar subjects of inquiry is extended to that class 
of proof." 

PARKE, B., in the same case (in the lower Court), 7 A. & E. 313, 386: "For example, 
if a wager to a large amount had been made as to the matter in issue b~' two third per
sons, the payment of that wager, however large the sum, would not be admissible to prove 
the truth of the matter in issue. You WQuid not have any right to present it to the jury 
I!S raising an inference of the truth of the fact on the ground that other\\;se the bet would 
not have been paid. It is after all nothing but the mere statement of that fact with strong 
evidence of the belief of it by the party making it. . .. [To the same sort of evidence] 
belong the supposed conduct of the family or relations of a testator, taking the same pre
cautions, in his absence, as if he were a lunatic; his election, in his absencc, to some high and 
responsible office; the conduct of a physician, who permitted a will to be executed by a 
sick testator; the conduct or a deceased captain on a question of seaworthiness, who, 
after examining every part of the vessel. embarked in it with his family. All th~se, when 
deliberately considered; are, v.;th reference to the matter in issue in each case, mere in
stances of hearsay evidence, mere statement~, not on oath, but implied in or vouched for 
by the actual conduct of persons by whpse acts the litigant parties are not to be bound. 
The conclusion at which I havl! arrived is that proof of a particular fact, which is not of 
itse\£ a matter in issue, but which is relevant only as implying a statement or opinion of 
a third person on the matter in issue, is inadmissible in all cases where such a statement or 
opinion not on oath [in court] would be of it.5elf inadmissible." 

What exit did the common law take from this dilemma? It followed that 
instinct of compromise which has affected so many British institutions; it 
conceded something to both principles. In a few specific instances, mostly 
uf traditional inheritance, it yielded fully to the theory of ciro:m'3tantial in-
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ference; in a large group of other instances, it ;delded in fact, but only be
cause the evidence was commonly there also admissible for other reasons, and 
thus it became pradically of no consequence which theory was relied on for 
its reception; and in all remaining instances it denied the propriety of the 
circumstantial inference and insisted on the application of the Hearsay rule 
to conduct which was equivalent to an extra-judicial assertion. These three 
classes of cases may now be briefly noticed in advance. 

(a) First, where the desit'ed inference leads up to a personal deed, of radi
cal force and natural psychologic significance, and thus the circumstantial 
nature of the inference strongly dominates the testimonial aspect, It few 
classes of cases are recognized in which the former is conceded to be legiti-
mate. . 

The distinction thus reached is n. fairly practical one. For example, a 
criminal act leaves usually on the mind P.. tlcep trace, in the shape of a con
sciousncss of guilt, uI;ld' from this consciou~ness of guUt we may argue to , 
the doing of the deed by the bearer of the trace. The reliance is not upon 
the testimonial credit of the person, btlt \Ipon psychologic forces closely 
analogous to the forces of external nature .. I As an axe leaves its mark in the 
speechless tree, so an evil deed leaves its mark in the evil doer's consciousness.J"" 
But as soon as that t~'pe of consciousnes.!' is left aside, and we turn to a con
sciousness based upon any other past experience, i.e. upon the impressions 
from hearing or seeing another's deed or an outward event in general, we are 
dealing with that commonplace sort of mer>tal trace or impression which is 
the basis of ordinary a,ssertions and testimony, and the circumstantial use 
of it becomes merged and swallowed up in the testimonial use. On some such 
real basis of distinction as this, then, we find that the circumstantial use of 
conduct and belief is 'plainly allowed by the Jaw to be resorted to in It few 
classes of cases covering some sort of personal deed of emphatic significance 
and effect. 

Of those classes, the following are chiefly to be noted: (1) a Cor18Ci01l8Ile.~s 
of G1tilt, as evidenced by flight or the like (p08t, §§ 273-291); this is ordinarily 
offered against the defendant in the case, and thus might be accounted for 
under the second class (b, infra), but it is also receivable of a third person, to 
show him to be the guilty one and thus to exonerate the defendant (anie, 
§ 142), and must therefore be reckoned under the present head; 1 (2) a Belief 
in a :AI arrwge, as evidenced by the conduct of a pair living and treating each 
other as husband and wife (post, § 268); this has been from time immemorial 
received, whether or not the persons are parties or privies to the suit, and is 
a plain use of the doubie circumstantial inference; (~) a Belief in Legitimacy, 
as evidenced by the treatment of a child by its alleged parents (po8t, § 269); 
this, again, is a tradition of long standing, and can be justified only on cir
cumstantial grounds; (4) a Belief in Personal Name, Family History, and the 

§ 267. 1 This is also shown by the fact th!lt tho rules for Confessions (post, § 821) are treated 
lIS not applicable to sucI.: conduct. 
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like, as evidenced. by con~11ct and language, and as tending to prove identity 
with a person in issue (post, § 270); this is recognized in a few instances only, 
but seems neverthdess orthodox; (5) a Belief in a Testamentary Act, as 
evidenced by the alleged testator's conduct and utterances (post, § 2(1); 
this use of such e\·idence has been sanctioned by a few judges, but there is a 
decided repudiation of it b~· others.2 

(b) In the seclnd class of cases is to be included that sort of conduct which 
is received only when it emanates from a party to the cause or a u'ilness, and 
can therefore be equally justified as im'ol"ing an admission or a self-colltradic
tion. Such conduct, for example, as the fabrication or suppression of evi
dence, the failure to produce important witnesses or documents, indicates 
a consciousness that one's cause is a bad one or a weak one, and from this 
cOl:sciousness or belief may be inferred the fact that it is bad or wl!ak, i.e. 
that facts essential for its support are lacking (post, §§ 273-293). So also, 
from a witness' failure on a former trial to state a fact which he now asserts, 
may be inferred that he did not then believe it and thus that it did not in 
truth occur. In crim~nal causes, such guilty conduct on the part of the 
accused may be treated as a trace of his own criminal deed, and thus would 
fall under the first class (a), above examined; and it is in fact so treated, 
by receiving it also when proved for persons other than the accused and 
by not applying to it the rules for confessions. But in ch'il causes, and for 
witnesses, the belief or consciousness relates back usuall~' to some act or event 
not a personal deed, as, for example, in the case of the assignee of a con
tract or the principal :.)f a tortious agent, and thus would fall usually with
out the class in which the circumstantial inference would be the primary one. 
Accordingly, while the circumstantial inference is always an underlying one 
and a real one, the assertive value of the becomes more apparent; 
and in consequence, such conduct can be only so far as there is some 
other avenue of entrance which removes from it the obstacle of the Hearsa.y 

1 ru.e. 
Two such ways are open; such conduct from a party, e\'en if treated as a. 

plain assertion, is at any rate an Admission, and is therefore receivable as 
such in any case; such conduct from a witness is receivable of a self-contra
diction or an act of corruption, and therefore receivable in any case. The 
result is that while the evidence is indeed conduct, and not assertion, yet the 
objection that it is equivalent to assertion, and therefore obnoxious to the 
Hearsay rule, is obviated by receiving it only when it is predicated of a party 
or a witness. In other words, the inference from conduct remains e~~ntially 
circumstantial, but the danger of the conduct being accepted also as assertion 
is cured by restricting it to those cases where it would be received even though 
it were unmixed assertion. Hence it is sometimes judicially spoken of as an 

2 Another class of cases. not properly 00- the dangerousness of iii place, or the like (pod, 
longing here. consists of those in which the con- U 459 Ii.). 
duct of third persons is received as evidence of 
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admission, or an "admission by conduct." More correctly speaking, it is 
still conduct, but the doctrine of Admissions serves to remove from it the 
reproach of its potential quality as an assertion. In short, the doctrine of 
Admissions is not the reason for its reception, but is the reason for its not 
being excluded. 

All evidence, therefore, of that class is properly to be treated here, in colla
tion with other inferences of a simiiar sort from conduct to belief or con
sciousness; except that, so far as witne8se.~ are concerned, it is impracti
cable, in treatment, to separate tl,j~ sort of eddence from other analogous 
sorts of impeaching evidence, and the principles are discussed together, post, 
§§ 956 fT., 1040 if. 

(c) Whatever remains, then, in the way of conduct-evidence as support
ing an inference of the person's belief and thus of the fact believed, is in 
general, apart from the two preceding groups, declarcd inadmissible, as being 
too open to construction as assertions and therefore as mere hearsay. The , 

reasoning on which this result is reached is sufficiently set forth in the passages 
from Wright v. Tatham, above quoted. The language of those opinions ig
nores, to be sure, the well-settled exceptions of the first group (a) just sum
marized; but, apart from these allowances, it fairlr represents the general 
attitude of the law. Whatever instances of opposite tendency may be noted 
in the following sections, and however well-founded these may be in a given 
case, they must be regarded as casual and unusual. 

§ 268. Malliage, 8.8 evidenced by Conduct, or" Habit." 'When the fact of 
marriage is in issue whether a consensual or a ceremonial marriage the 
subsequent conduct of the man and the U'oman said to have been the parties 
to it is receivable to evidence the marriage. This conduct is traditionally 
spoken of as" habit"; and this common source of proof, with the reputation
evidence which usually acC'ompanies it, has come to be known by the phrase 
" habit and repute. " 

The logical nature of the argument indicates it plainl~· to fall under the 
present principle; that is, from the conduct of the man and the woman as 
married persons may be infer:-ed their firm belief that they were at some prior 
time made husband and wife, and from this belief may be inferred the fact. 
That this sort of evidence is admissihle seems not to have been questioned; 
there is an important question, depending upon a different principle, whether 
it is alone suJJWient evidence of a marriage (post, §§ 2082-2088); there is 
another principle which governs the use of reputation as evidence of marriage 
(post, §§ 1602-1604); and there is still another principle which admits hearsay 
declaration3 of marriage under the Family-History exception to the Hearsay 
rule (post, § 1480 fT.); hut the propriety of the present sort of evidence, ex
ceptional though it is (as already pointed out in § 267), seems not to have 
been doubted. This is partly due to the circumstance that in any e\"ent it 
would commonly have been receivable from another point of view, for 
example, as falling under the above Hearsay exception, when the persons 
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in question were deceased; or as Admissions of a party, when the person 
whose conduct was offered, or his successor in interest, was a party to the . 
cause. But, at an~' rate, it has commonly been used when no such mode 
of justifying it was tenable, and its propriety is now too firmly established to 
be for a moment questionable. 

The following passage, from a writer the most learned and comprehensive 
in his familiarity with the traditions and the lore of genealogical controversies, 
serves to illustrate the scope 0 his class of evidence: 

1841, NIr. J. Hubback, Succession, 247: "The parties' assertions of marriage and the 
general I"eputation of the fact may be e\;denced with as much strength and distinctness 
by actions as by words. Thus the former may appear by their elopement and return as 
married persons. Their visiting with families of respectability was succcssfully relied 
on in the claim to the Say and Sele Barony, and was dwelt upon as a strong fact by Abbott, 
C. J., in summing up the evidence in the case of Beer r. Ward. And similar weight was 
ascribed to the fact of a husband procuring a woman to be presented at Court as his wife. 
. ., Proof of the observance of customs which are peculiar to the entry upon or subsistence 
of the state of marriage is evidence of the same description, and will assist the inference that 
the contract has been duly constituted. By the civil law the Roman custom of 'traductio 
ad domum' was a conclusive presumption of matrimony, and by the canon law similar 
weight was ascribed to it. if observed in places where it was a solemnity usual upon bringing 
brides to their husband's houses. So in England the circumstances of the man impaling 
the woman's arms with his own upon his plate, seals and carriage, and in another case that 
of the father of the person whose legitimacy was disputed having appointed ,,;th the clergy
man a day for the mother to be churched, were scverally treated as carrying considerable 
weight in evidence of marriage. On the same principle. the assumption by the woman of 
the nane of the man, the • gestatio annuli', or wearing by her of her wedded ring, or (in 
countries where a difference exists) of apparel peculiar to married women, are acts, which, if 
they be done' sciente. vidE'nte, et patiente viro '. may be considered as so many tacit d~
laratio:ls by the partil!s of the existence of a marriage between them. To these circum
stances may be added that of the parties joining as husband and "ife in fiues or other as
surances for the purpose of passing the right of the latt('r to dower, and the entry in the 
register of the woman's burial by the desrription of the wife or widow of the man. And the 
mere cohabitation of two persons of different sexes, or their brhavior in other respects as 
husband and ,,;fe, always affords an inference of greater or less strength, that a marriage 
has becn solemnized betwecn them. Their conduct being susceptible of two opposite 
explanations, is to be moral rather than immoral, and credit is to be given to their own as
sertions, whether express or implied, of a fact peculiarly within their own knowledge." 

It may be noted that upon this principle a certificate of marriage which other
wise would be receivable only under the Hearsay exception (po,~t, § 1645) 
may, if found in the person's possession, be admissible as exhibiting the per
son's belief as to his marriage} The principle is also sometimes extended to 

§ 263. 1 1886, Camden t). Belgrade. 78 Me. 
204.209,3 Atl. 652 (" a paper found in the pos
session of one of the parties to the alleged mar
riage. or produced by such party. purporting to 
be a marriage certificate. is admissible upon the 
ground that such a possession or such 11 pro
duction of it is equivalent to a declaration of 
such party that the facts stated in the certifi
cate are true, ... without separate and dis-

tinct evidence of its genuineness or that it was 
given by one acting in an official capacity"). 
Distinguish the following: 1848, Com. 1'. Mor
ris. 1 Cush. Mass. ~!H (adultery; unauthen
ticated certificate in I)ossessioo of a woman said 
to he defendant's wife, excluded. her conduct 
not being (!viden('e against him). 

It hus been bllggested that conduct as a mar
ried person alter cohabitation is ended is inad-
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admit, on an issue of breach of marriage-promise, the woman's subsequent 
conduct (in preparing a wedding-outfit, and the like) as c\'idence of her prior 
act of assent to the promise (post, § 1 iiO). 

§ 269. Legitimacy, as evidenced by Parents' Conduct. Upon an issue of 
the legitimacy of a child, the conduct of the parents towards the child is ad
missible on the present principle, as involving an inference from the parents' 
conduct to their belief as to the fact on which the legitimacy depends (time 
of birth, time of marriage, identity of the child, and the like), and then from 
that belief to the fact itself. Such evidence has traditionally been received 
since Solomon's day; though perhaps the more easily, inasmuch as it would 
usually, like the case of marriage-conduct (ante, § 268), be also defensible 
under the Family-History exception to the Hearsay rule, when the parents 
were deceased, or under the doctrine of Admissions, when the parents or 
their successors in interest are parties to the cause. But its orthodoxy from 
the present point of view is not only established by its traditional reception 
free from any reference to the limitations of those two special doctrines, but 
also is plainly declared as a matter of theory by the exposition of eminent 
judges: 1 

The Judgment of Solomon, First Book oC the Kings, III, 16: "Then came there two 
women, that were harlots, unto the king, and stood before him. And the one woman 
said, 0 my lord, I and this woman dwell in one house; and I was delivered of a child with 
her in the house. And it came to pass the third day after that I was delivered, that this 
woman was delivered also: and we were together; there was no stranger with 11& in the 
house, save we two in the houS'.!. And this woman's child died in tht' night, because 
she overlaid it. And she arose at midnight, and took my son from beside me, while thy 
handmaid slept. 'lIld laid it in her bosom, and laid her dead child in my bosom. And 
when I rose in the morning to give my child suck, behold, it was dead: but when I had 
considered it in the morning, behold, it was not my son, which I did bear. And the other 
woman said l'\ay; but the living is my son, and the dead is thy son. And this said, No, 

missible. but this is perhaps not necessarily so ; 
1881. Dysart Peerllgc Case. L. H. 6 ApI'. Cas. 
489.499.502 (legitimacy of a child born in 1863. 
of an nlieged informal marriage with A in 18H. 
nnother marriage with U having been openly 
celebrated in 1851; t.he husband's declarations. 
after 1851. of the lirst woman being his lawful 
wife. excluded; his conduct and statements 
.. as Olle of the alleged marrying parties" up to 
that date would ha"e been receivable; but 
nfter thllt date. the 'res gestm' of the first co
habitation being ended. his stntementa were 
solely testimonial; the principle of party's 
admisaiona or of the pedigree exception being 
not here available). 

Contra: 1886, Camden !l. Belgrade. 78 I\le. 
204. 212. 3 Ati. 652. Compare the citations 
post. § 1770. 

I 219. 1 The authorities are few. becausc 
tbe matter has seldom been disputed; compare 
the cascs cited under the Henrsay exception. 
post. § 1497. and also the following: Enoland: 
1850. Legge v. Edmonds, 20 L. J. Ch. 125. 139 
(admitting the parents' conduct. but excluding 

letters 1>9 not mere conduct); 1914. Lloyd v. 
Powell Duffryn S. C. Co .. CI. C. 733 (whether 
a deceased workman was the father of an il
legitimate child c1niming as dependent; the 
deceased's acknowledgment of paternity. ad
mitted: cited more fully pOSI. § H61; the 
opinions do not clearly state the principle). 
United Statcs: 1904. Locklayer v. Locklnyer • 
139 Ala. 354, 35 So. 100S (negro birth); Lo. 
Rev. Ch·. C., 1920, H 193-195. 209 (quoted 
post, § 1492) : I !l06. Breidenstein v. Bertrom 
198. Mo. 328. 95 S. W. 828 (but here the 
fUi"ther question is involved of the effect of B 

statute rlcclaring that recognition of an illegiti
mate child, after marrioge with the mother 
sballiegitimate it); 1898. Erwin v. Bailey, 123, ' 
N. C. 628, 31 S. E. 844 (quarrels as to child's 
legitimocy, admitted). 

For the question whose declarations as to ille
oitimacy are receivable under the Family-His
tory exception to the Hearsny rule, sec U 1492, 
1494. P08t. 

Compille "Iso § 1790, pOBI. 
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but the dead is thy son, and this is my son. Thus they spake before the king. Then said 
the king, The one l'aith, This is my son that liveth, and thy son is the dead; and the other 
saith, Nay; but thy son is the dead, and my son is the living. And the king said, Bring me 
a sword. And they brought a sword before the king. And the king said, Divide the living 
child in two, and give half to the one, and half to the other. Then spake the Woman whose 
the living child was unto the king, for hcr bowels yearned upon her son, and she said, 0 my 
lord, give her the living child, and in no "ise slay it. But the other said, Let it be neither 
mine nor thine, but divide it. Then the king answered and said, Give her the living child, 
and in no wise slay it: she is the mother thereof. And all Israel heard of the judgment 
which the king had jUdged; and they feared the king: for they saw that the ,,;sdom of God 
was in him, to do judgment." 2 

1810, L. C. ELDON, in Banbury Peerage CfUle, App. to LeMarchant's Gardner Peerage 
Case, 490: 3 "Evidence of the conduct of the supposed parents of the child appears to me 
to be admissible evidence upon this question [of legitimacy]. My lords, when two women 
each daimed a particular child as hers, and called upon a person to decide between them, 
he ordered that the child should be severed into two parts, and that each take half; the 
true mother instantly waived her claim; and he decided, upon that, that the child was hers. 
What is the lesson which this story teaches? Not, perhaps, that mere declarations are 
e\idence in such a case; for stich declarations may be made for a temporary purpose 
(in that case both women made declarations, and one of course made false declarations); 
but it teaches that the conduct of a parent, the feelings of a parent those fcelings being 
inferred from such conduct afford us some evidence assisting us in arriving at a right 
ronclusion as to the matter in controversy. It has been argued at the bar that mere 
declarations of parents on such subjects are not admissible evidence to affect a question 
of legitimacy, and that conduct i:! precisely the same thing; that it is substantially nothing 
more than a declaration; that it is only a declaration by deed instead of by word. I will 
not say that all simple declarations are e\'idence in such a case; but I wiII say that the 
conduct of a hushand and wife towards a person claiming to be their legitimate child is in 
some cases admissible evidl'ncc upon the question whether the husband and wife had 
sexual intercourse at such time as by the course of nature that child might have been the 
fruit of that intercourse. It is often a most material species of evidence. It is not always, 
but it is frequently d safe ground for inference; for it comes from the least suspicious 
source, that is. from the very indi\iduals who are the most interested to give a different 
testimony. If there ever was a case where circumstantial eyidence of this description is 
admissible, it is this." 

1810, Lord REDESDALE, ib. 439, 447: "Acknowledgment of a child by the reputed 
father and mother as their child is generally the only evidence of the fact eyen that the 
child is the child of the woman, unless evidence of the persons present at its birth can be 
produecd; and such acknowledgment is sufficient evidence, if not rebutted by clear 
evidence to the contrary." 

1890, CLARK, J., in Woodlcard v. Blue, 107 N. C. 407, 12 S. E. 453 (Mourning Crisp, 
a mulatto, claimed as "idow of Underzine Pelot, a slave of Greenlea, and Emily Wood
ward DIue as daughter of the marriage; the defence denied the marriage, and affirmed 
Greenlea to ha\'c been the father of Emily by Mourning; Greenlea's treatment of Emily 
was offered in c\idence): "There being evidence to show non-access by the husband, the 
jury should not have been cut off from a knowledge of how Greenlea t.reated the child. 

S A similar judgment is attributed in Japan 
by tradition to the great judge Oka Tadasuke. 
who lived in the early 1700:1. By the Japanese 
version. the judge orders tbe two claimants to 
grasp the child and pull each one towards ber
self. the strongest to be the victorious claimant. 
The judgment i8 found in a popular collection 

known as "Oka Seidan", and has been trans
lated by Mr. Walter Dening. in his "English 
Readers for Japanese High Schools". Book I. 
p. 131. 

I Lord Eldon'S remarks are aleo given in 
Nicolaa, Adulterine Bastardy. 524 .. 
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It may be that it could have been shown that he betrayed fondness and affection for it, 
showed anxiety in its illness, lavished money on it, or educated it; and surely these things 
would be strongly corroborative of the evidence of the defendant, for it would be hardly 
expected that a white man should so act towards the ('hild of Underzine his negro slave. 
Was not the 'violent grief of David the king upon the death of the child, some corroboration 
that he and not Uriah was its father?" 

This conduct of recognition has by statute in some States been given an 
intrinsic effect in substantive law, i.e. the father's recognition, when" general 
and notorious", of a child as bis child, suffices of itself to give the child a 
status of filiation, and thus to enable it, though illegitimate, to have such 
rights as the law gives to children. This aspect of "recognition" is ex
amined post, § 1606. 

§ 2iO. Identity, as evidenced by Belief and Knowledge of Personal DOings, 
History, and the like. On an issue of personal identity, the present 

principle finds one of its simplest and commonest applications. The situa
tion is this: Whether i X is A is the fact in issue; A is shown to have done 
a certain act, to have had certain mat'ked and indi\Oidual e"'''periences; if 
X did this act or had this experience, he probably is A; thus, as indicating 
whether X did or had it, the fact of his present belief or consciousness or 
recollection becomes relevant, and therefore his conduct as evidencing that 
belief. This sort of evidence, of the commonest use in the affairs of every
day life, has of course its weaknesses; the fact of X's belief or recollection 
of the act may be e:q)lained away as due, not to his having actually done 
the act. hut to his having heard of it from others; while the fact of his non-o. 

recf>!;ection may also be explainable as due merel~' to that failure of memory 
which increases in proportion to the lapse of time and the insignificance 
of the act. Thus the strength of the inference is proportionate, on the one 
hand (when he claims to recollect), to the improbability of the person's hav
ing learned of the act from others, and, on the other hand (when he fails to 
recollect), to the improbability of a forgetfulness of the particular act. The 
theory of this sort of evidence, and its application, are well expounded in 
that marvellous feat of judicial skill and endurance, the charge of the presid
ing judge in the second Tichborne trial: 

1874, CocKBun~, C. J .. in R. v. Caatro (alias Orton. aliM Tichborne), Official Report 1 of 
the Charge, I, 16; II,327. 403; the claimant to the rich Tichborne estate purported to be 
Roger. the long-lost son. who had been given up for dead, after the neWS of his loss at sea, 
some twenty years before, in a vessel last heard of off the coast of South Amerir.a; Roger 
had been brought up a Catholic, and attended a Catholic school at Stonyhurst, but had 
spent most of his youth in France. where he became more fluent in French than in Eng
lish; he afterwards served a while in the army; he was some twenty-five years of age 
when he left on his travels. The claimant had lived for most of his manhood-life in the 
backwoods of Australia; and was said to be really Arthur Orton, a butcher of Wapping. 
At the civil trial for the title to the estates, in 18il,2 the claimant's case finally broke down 

§ 270. 1 The charge alone occupies two 
printed octavo volumes of some seven hundred 
pages each. 

2 Reported by Heywood. 8. v. Tichbourne 
II. Lushington. in book form; the above-cited 

afe found at pp. 200 ff •• 390 fr. 
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and was not submitted to the jury j he was then, in 18i4, put on trial for perjury and con
victed j in this trial he was not competent as a witness, but his testimony at the civil trial 
was used against him j and it is in this cross-examination that most of the instances referred 
to by the Chief Justice were found. On the claimant's cross-examination by Sir J. Cole
ridge, it appeared that though Ro~er had been three years at Stonyhurst School and lived 
on the quadrangle, the claimant thought that the quadrangle was" a part of a building" j 
that, though Roger had studied Latin and Greek, the claimant replied, when asked "Was 
Cresar in verse or prose," "I don't rC(!ollect"; and "'Vas Cresar a Latin writer or a Greek 
writer?" "I can't say; I suppose it was Greek"; and when shown a copy of Virgil, "It 
appears to me to be Greek"; and when asked, "Is mathematics the same thing as Chemis
tQ'?" "I have no recollC(!tion"; and "Has Euclid anything to do with mathematics?" 
"I don't know"; and when asked. "What is physiology?" "The formation of the head, 
I believe"; and when asked the meaning of the Stonyhurst nlOtio. "Laus Deo Semper", 
answered "They mean, 'The laws of God forever.''' A list of Roger's library was read to 
him; he thought that the "Theatre de P. Corneille" was written "by one of the Fathers" j 
asked as to the "Life of John Bun~'an ", whether he was "a sportsman, a general, a bishop, 
a master of fox hounds, or a prizefighter", the claimant said it was" difficult to give an answer 
to such a question." Taking lip these instances, the Chief Justice commented as follows: 
"Although outward appearance may deceive, yet if you are acquainted with what has passed 
through the mind of a man, and another man were to come forward and say, 'I am that man', 
you have only to ask him as to the events of the other man's life, those at least which must 
have remained impressed on his memory, and which, therefore, if he be the man, he must 
of necessity retain, to enable him to demonstrate that he is the man he says he is, 01' 

to enable you to pronounce that he is not. If his memory is not the memory of the man 
he seeks to personate, if he does not know the events of that man's life, if he does not know 
what thoughts, what feelings, whut emotions, that man's mind underwent, he cannot be 
the individual. . .• Now you arc in danger, in an inquiry of this nature, of being led into 
error by one of two alternatives. You IllUY require too much j you may be satisfied with 
too little. You may require too much if you expeet a man . . . to recollect every trifling 
individual occurrence of his life .. " But there arc things which it is next to impossible 
anyone should forget, and in respect of those things we nre entitled to require that a man 
should exhibit some knowledge when you know that they happened to a person whom he 
represents himself to be. . " You must consider what it is you may fairly and reasonably 
and justly expect that a man should recollect. . .. Again, you may . . . also be satisfied 
with too little if you arc led to accept, as true genuine knowledge, that which is not the 
honest production of the unaided memory, but knowledge derived from extraneous and 
adventitious sources. This is the danger into which persons too credulous have before now 
been led by imposture. . .. [He] may have acquired that knowledge from without, 
instead of possessing it from within. . ., What, then, are the things which would have 
impressed themselves on the mind and memory of a boy growing lip into the period of adult 
life? For the recollections of boyhood still cling to us in after years with the freshness of 
the age to which they belong, and, though less vivid, even those of childhood do not wholly 
disappear. . " [After the recital of various instances, the cross-examination is then 
quoted]: 'Do you recollect [from your studies] whether Cresar was written in verse or prose '? 
No, I do not. . ... Did you ever do any Cresar? I do not remember whether I did or 
not. Is Cresar a Latin writer or a Greek?' . ., To which comes the memorable answer, 
'1 should suppose Cresar is Greek.' . .. Cresar a Greek! Would Roger, do you think, 
have made that mistake'! When Roger read Cresar, did he believe he was reading Latin, or 
did he believe he was reading Greek? Is that s. thing about which a person could make a 
mistake? Do you think that is what a man would be likely to forget?" 3 

3 A neat summary of the various points of be found, in the form of an itemued list, in 
identity and difference between the defendant Charles ReadQ's" Readiana ", in the chapter on 
and Roger Tichbomc and Arthur Orton will "The Doc,· >,.e of Coincidences", first letter. 
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This application of thc principle receives constant use in trials where personal 
identity is in issue, though few rulings need to be made or come to be re
corded.4 When the person in question is deceased, the Family-History 
exception to the Hearsay rule has usually served to admit his statements and 
his conduct; yet it is important to remember that much would properly be 
received from the present point of Yfew which would be excluded if offered 
under the hearsay exception.5 

§ 271. Testamentary Execution, as evidenced by the Testator's Belief and 
Declarations. If the fact of recollection or belief or knowledge of a past act 
is generally indicative as a mental trace of the doing of the act, and if thc 
person's conduct and utterances are indicatiyc of that belicf, it would follow 
that the theory applies cqually where thc doing of a testamentary act is 
in issue. If A, for example, an alleged testator, has dearl;y exhibited a belief 
in the existence of a certain will of his the inference is natural that he has in 
fact executed it; otherwise, except on the hypothesis of an insane delusion, 
he could hardly haye acquired thc belief or consciousness of having done 
the act. So, too, if he has the belief that he has made no will, this tends 
to persuade us that in fact he has not. 

Besides the instances above quoted, there were 75 TelC. 171, 179, 12 S. W. 525 (the identity of 
scores of others, notably, the defendant's igno- D. with S. being in question, D,'s statements as 
ranee of the contents of the Sl'uled packet de- to his change of name, his residence, and his 
posited by Roger when leaving England reasons for the change, were admitted); 1900, 
(Charge, I, 630 ff.), and of Roger's peculiar Smith v. Russell, 23 Tex. Ci\,. App. 554, 56 
amusement of stupefying flies with cigar-smoke S. W. OS7 (statements, by a person to be iden-
(Charge, II, lG2, 1(7). It may be supposed tified, as to coming from South Carolina, and 
that the strong presumption created by the being a single man, admitted); I!lOO, Nehring 
elCtrnordinary fact that Roger's own mother v. McMurrian, 94 TelC. 45, 57 S. W. 943 (state-
recognized and to the day of her death received ments h~' the person as to his name, family 
the defendant as her son could never have been members, birthplace, etc., admitted). 
satisfactorily met elCcept by this mass of strik- The conduct of third pcrsons seems equally 
ing evidence of the defendant's lack of the admissible to identify: 1885, Willis v. Quimby, 
mental traces of Roger's early life. 31 N. H. 485, 487 (trespass; to prove defend-

c 1846, Smith v. Earl Ferrers, Cherer's Rep. ant's identity, a deposition was offered, refer-
34, 323 (breach of marriage-promise; the plain- ring to "a man they said was J. M. 1."; admis-
tiff put in a long series of letters allcged to ha\'e sible, since" the only knowledge men generally 
been written to the plaintiff by the defendant, have of the names of others is derived from the 
containing promises of marriage; the defend- fact that they hear them so called "); 187i, 
ant cla.imed that the plaintiff had forged the Gillian v. State, 3 TelC. App. 132, 134 (COll-

letters herself; from the matters mentioned in spiracy; "there was a man present that the 
the letters it was sought to be inferred that the crowd called W. G,", held not alone sufficient 
plaintiff alone could not have known the things to prO\'e identity, because of the moti\'es for 
mentioned, but in fact they equally indicated false appellation under the circumstances; 
that the defendant could not have written them but held admissible on the principle of Willis 
because they mentioned numerous things that v. Quimby). 
never happened to him; the defendant's case 5 Sec the citations under the Family-His-
was clearly made out, and 11 nonsuit was taken; tory elCception to the Hearsay rule, post, 
the case is an extraordinary one, in respect of § 1502, and also the discussion of principle in 
the audacity of the claim, the ingenuity of the § 1791, post. In §§ 413, 067, posl, nrc collected 
young woman, and the narrow escape of the de- cases in\'oh-ing other modes of pro\'ing !den-
fendant from the imposture); 1906, Thompson tity; the use of Traces of Crime, as examined 
v. U. S., 144 Fed. 14, 20, C. C. A. (a witness antc, §§ 149-154, sometimes invoh'es what 
allowed to identify a man by name, though she would loosely be termed a question of 
had "come to know" his name subsequently; identity. 
"knowledge of the name by which the person is Compare the cases cited (ante, § 87, pOB/, 
generally known is of sufficient reliability to § § 2024, 2148, 2149 (handwriting, typewriting, 
be put in evidence"); 1889, Howard v. Russell, spelling, etc.). 
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§§ 244-293] TESTAMENTARY EXECUTION §271 

The truth is that there is, for that step of the inference (i.e. from his belief 
to the past act) no ground for hesitation, either in prin.ciple or in practical 
good sense. The real doubt and weakness lies in the other and prior step 
of the inference, namely, from the person's conduct and utterances to /zi.y bel£ef. 
Were we once firmly persuaded that the person actually possess d such a 
belief, we could not refuse to treat it as a strong piece of evidenc. But how 
are we asked to conclude that he has the belief? From his conduct and 
utterances, by circumstantial inference, and it is here that the objections 
begin to have force. In the first place, and as a matter of circumstantial 
inference purely, it must be conceded that the probability of his feigning this 
conduct, in order to deceive designing relatives and to obtain peace and quiet, 
is in general experience not a small one; the circumstantial value of such 
evidence of his real belief may thus be thought too trifling. In the next 
place, it may be objected that the conduct and utterances thus offered are 
after all equivalent to mere assertions by him of the fact of his execution (or 
non-execution) of a will, and are therefore inadmissible as hearsay statements, 
since their assertive significance is so plain that their circumstantial use 
becomes a mere pretext. If, however, we can bring ourselves to consider 
these objections as forced and captious, the plain fact remains that such 
evidence would be admissible, in strict accordance with the general principle 
already examined (ante, § 267). This view has been taken by a· number of 
Courts, more or less explicitly. In the following passages this view is phrased 
in one form or another: 

lSi6, H.-\NNEN, .J., in Sugden v. St. Leonard.t, L. R. 1 P. D. 203: "Relieving, as I do, 
the testator ... [showed] a belief in his mind that the will was in e:,.;stenee at a time ' 
subsequently to that at which he could have revoked it, I am led to the conclusion that 
he had not in fact revoked it." 

1844, MARSHALL, J., in Steele \". Price, 5 n. 1>Innr. 69 (admitting, on the question of 
revocation, evidence of intention at different times and of a belief, just hefore death, that 
he still had a will, the \\;11 being in fact lost): "There is no principle of law or reason which \ 
either requires or can enahle the mind to resist the accumulated force of that evidence 
of internal feeling and intention which is furnished by the uniform and unvarj;ng tenor 
of a man's conduct and conversation~ through a long series of years." 

1847, OnlIOND, J., in McBeth Y. J[cBeth, 11 Ala. 60 (the testator's declarations as to the 
existence of a will which could not be found were admitted on the issue of remcation) : 
.. It is then very clear that at this time he supposed the will to be in e:,.;stence, and [this] 
repels the presumption of a voluntary cancellation or destru·~tion of it pre\;ous to that 
time. . .. The necessary inference from the declarations of the testator a short time 
before his death is that he supposed it was then in existence, consequently did not by any 
act of his destroy or revoke it." 

1867, ApPLETON, C. J., in Collagan v. Burns, 5i Me. 158 (a subsequent intention not 
to revoke, as declared by the testator to his \\;fe in various ways, was held admissible 
on the question whether the tearing of a torn ,,;11 had been done by him and \\;th intent 
to revoke): "The condition of the testator, ... the state of his affections, when proved, 
may raise an improbability almost amounting to an impossibility that the testator himself 
intentionally destroyed his will; . . . they may show that up to the time of his death he 
believed his "\\;11 was existing and would act upon his property, and consequently that its 
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§ 271 CONDUCT, AS EVIDENCE OF BELIEF [CH.U'. XI 

nOll-appearance, or its torn appearance, was the result of some cause other titan the wi:;h 
or intentional act of the deceased. . .. The evidence of the testator's declarations wus 
offered to negative the intention to destroy and the fact of destruction of the will in question, 
by sho~;ng thl! true relation of the parties, the entire absence of intention to destroy, and 
hence the improbability of any destruction, intentional or otherwise, of the \\;11 by the party 
by whom it is conceded to have been made." 

• 

But this mode of reasoning has not been accepted b~' a majority of Courts. 
Some judges prefer, in admitting such evidence, to tn'at it frankl~' as a direct 
hearsay assertion which merits an exception of its own to the Hearsay rule. 
Others, representing perhaps the greater number of Conrts, also regard the 
conduct and utterances as obnoxious to the Hearsay rule, but refuse to con
cede any exception for their benefit, and thus exclude them. l This \'ariety 
of views, together with the possibilities of using a testator's declarations for 
certain other purposes by general concession, make it impracticable to ex
amine at this point the general state of the law in regard to these related 
uses of such evidence; the authorities are collected and the various prinC'iples 
examined in dealing with the Hearsay rule (post, §§ 17:3(}-1740). I t is enough 
here to note that there is a plausible place, under the present princ-iple, for 
the eirclllDstantialllse of such conduct and utterances. 

§ 272. Sundry Inferences from Belief to Past Acts; Contracts, Appoint
ments to etc. The same mode of reasoning may of course, upon octa
sion, be resorted to in evidencing the execution of a eon tract or the doing of 
any other important act. No doubt this would frequently bring us into 
plain conflict with the Hearsay rule. But no doubt also such a reasoning 
process is constantly illustrated in the trials of every day. without any objec
tion being conceived; and the following passage illustrates how wide an 
application the principle may receive while remaining within orthodox anal-

• ogles: 

1858, ERLE, J., in R. v. Forderillgbrt'dgc, E. B. & E. 6;8, 684 (admitting conduct of 
master and apprentice to show the previous execution of an imlfmture of apprentir-cship); 
"The execution here is whether upon this evide.lcc a reasonable man would infer that 
the man had been bound apprentice. I know "r no rule of law requiring teehnieal proof 
of the existence of an indenture of apprentieeship, or of any other decd, or which prohibits 
the presumption of the existence of the deed from the eirellmstances. . .. The relations 
of landlord and tenant, of partnership, of marriages, are frequently presumed from the 
conduct of the parties being consistent with that state of things, and more consistent with 
that than ~;th any other." 

I 171. I Very rarely. however. has 8 Court 
plainly considered and rejected the circum
stantial argument a8 above explained; it is 
usually merely ignored. In the following case 
it was expressly repudiated: 1860. Boylan r. 
Meeker, 28 N. J. L. 274. 279 (" the plaintiffs 
relied upon the declarations and conduct of 
M. . .. t{) show that while living he ne\'er 
knew of the existence of such a will. and thut 

therefore he had never knowingly executed the 
paper"; Whelpley, J .• alone noticed this argu
ment. in saying, "nor do~s ignorance of a fa"t. 
at u time long suh,;eCjuent. w its occurrence. 
raise u necessary presumption that the mind 
was ne\'€r ar'luninted with it": Lut his reul 
reuson rl)r exclusion seems to huve been the 
Hearsuy rule, posl, § 1736). 
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In its application to contracts and deeds, the principle is probably oftener 
applied than the number of recorded rulings indicates.1 It has also an appli
cation in proof of the fact of appointment or election to office,2 although here 
the reputation-element is probabl;v the most important; the inference is at any 
rate so well conceded that the presumption of title to office (post, § 2535) is 
founded upon it. In other instances than these there seem to be few rulings 
upon this use of the inference.3 

§ 2i3. Conduct, as evidence of Guilt; (1) Conduct in general; Demeanor 
when Cha.rged or Arrested. It has already been seen (ante, § 267) that one 
of the common and established uses of the mode of reasoning here involved 
is the inference from guilty conduct to the commission of the guilty deed; 
and the place of this inference in the general scheme of Evidence-rules need 
be no further considered. So far as the employment of it in practice is con
cerned, the real opening for contrO\'ersy arises in the first step of the inference, 
and not in the second. Ko one doubts that the state of mind which we call 
" guilty consciousiless " is perhaps the strongest evidence (on the principle of 
§ 172, ante) that the person is indeed the guilty doer; nothing but an hallu
cination or a most extraordinar~: mistake will otherwise explain its presence.1 

But, in the process of inferring the existence of that inner consciousness 
from the outward conduct, there is ample room for erroneous inference; and 
it is in this respec:t chicfl~' that caution becomes desirable and that judicial 
rulings upon specific kinds of conduct become necessary. 

In general, it may be premised, an~' and all conduct may be open to this 
inference. The kinds of behavior which may properly suggest such a cause 
are beyond enumeration; they are as various and as changeable as men's dis
positions and emotions. No conduct is conclusive; but, on the other hand, 
no conduct is entirely without significance, greater or less according to the 

• circumstances: 

§ 272. I 1858. R. ». Forderingbridge. E. B. 
&: E. 678 (to pro\'e that J. D. had executed with 
B. an indenture of apprenticeship. the factof 
J. D:s working in the shop of B. like other ap
prentices. of B:~ treating him as an apprenti('e. 
etc .• was held sufficient); 1896. Wrigley v. 
Cornelius. 162 Ill. 9?-. 4·1 N. E. 406 (issue 
whetber the defendant bad ordered of the 
plaintiff 10.000 pictures or only 5.000 and US 

mnny more as ho should need; evidence ad
mitted that the plaintiff. immediately aCter re
cciving the order. had made a contract with n 
third person Cor 10.000 frames, to be delivcred 
to the defendants. as throwing light on the 
terms of the contract). 

Compare the cases under Interpretation. 
po.~I. § 2465. 

s 1860. Com. to. McCue. 16 Gray Mns.~. 226 
(assault on the field-driver I)f a town; .. the 
testimony oC H. tbat be WIIS a field-dri\'er and 
had lll!teuas sucb implies that he act!'d under 
the hclief that he had been legally elected and 
Qualified "). 

• 1743. Annesley 17. Anglesea. 17 How. St. 
Tr. Ha9. 1144 (to prove the delivery of Lady 
Altham oC a child nnd heir in 1715. the fnct was 
oITcred .. thnt n bonfire was m3de upon thi3 
happy event. and drink publicly given to the 
neighbors and people who came in to testify 
their joy"; perhaps this rather illustrates 
§ 269. ante); 1897. State v. Lee. 69 Conn. 186. 
37 Atl. 75 (abortion; subsequent fear oC the 
deCendant shown by the woman just after the 
alleged attempt nt ah(,rtion. admitted to indi
cate the fact of the alleged \·iolence). 

§ 273. I Thnt this sort of c\'idenee may be 
used Cor 1\ defendant to prove !1 third person 
guilty. sec an/c. § 142. 

That the rule for C011fcssions does not 
apply to the uS\! of guilty conduct. sec post, 
§ 821. 

On the general nature of the inference. sec 
the materials collected in the present author's 
"Principles of Judicial Proof" (1913), H 147-
155. 
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§ 273 CONDUCT, AS EVIDENCE OF GUILT [CHAP. XI 

1850, PARSOSS, J., in John8on \'. Stale, 17 Ala. 61S, 624: "We cannot say that facts, 
such as silcnce, which indicated unusual seriousness at such a moment, arc inadmissible as 
evidcnce tending in some degree to show the prisoner's guilty knowledge of the condition 
of his \~ire, or to show his crime itself. Doubtless such a circumstance by itself should 
weight but Iittie and it should be received with great caution, but we cannot say that it 
was wholly inadmissible. • ., A flight i.s universally admitted as evidence of the guilt of 
the accused, though not conclusive. If we take a flight as evidence of fear, and fear as 
evidence of a known cause of dread or apprehension, we arri"e thus at the inference of 
crime. But it is sufficient perhaps for all practical purposes to regard a flight as imIHediate 
evidencc of crime, heeause it hetrays conscious guilt. In this instanee, then, we take the 
flight, a thing of itself harmless and innocent, as e"idenee of conscious guilt, a necessary 
consequence of the crime itself, and thc {'onscious guilt, of which the flight was evidencc, 
is proof, in its turn,. of the crime. In this instance, therefore, it is certain tl:at the law 
admits cyidence of the party's conduct, mcrely to prove his conscious guilt, which is 
proof of crime. Now this conscious guilt is mcrely internal, but the law allows that proof 
of it which consists of outward signs. Is a flight the only outward evidence of conscious 
guilt? So far from it, any indications of it, ari,;ing from the conduct, demeanor, or ex
pressions of the party; are legal evidence against him. The law can nevp.r limit the 
number or kind of such indications." 

1S53, CALDWELL, J., in Moore v. State, 2 Oh. St. 502: "From our knowledge of the 
human mind and its workings, we expect, with almost positive certainty, that when it is 
the sole repository of so dreadful a secret it \,ill affect the conduct and sayings of the person; 
hence the mind naturally looks to these with the most anxious scrutiny. and would require 
for its satisfaction, if such a tIling were possible, a eomplete transcript of the person's con
duct and sayings .. " Sometimes a person is detected as the author of a crime h~' showing 
an unusual anxiety to discover the perpetrator; at other times the discovery is led to b~· the 
person showing too much indifference. In some instances the observation that the person 
appears to know too much about the transaction leads to the discovery; at other times the 
inquiry i8 started by his appearing to know too little. These are generally acts that in 
themselves show no disposition to do mischief; but it is because they are unnatural, because 
they tend to the conclusion that they arc produced by a mind conscious of its guilt, that they 
are provable against the accused. 'fhey ate in themselves nothing, except as showing the 
state of mind of the party." 

ISiS, BRICKELL, C. J., in McAdory v. State, 62 Ala. 154, 159: "Any indications of a 
consciousness of guilt by a person suspected of or charged \lith crime, or who may after 
such indications be suspected or charged, are admissible evidence against him. The 
number of such indications it is impossible to limit, nor can their nature or character be 
defined. Presumptions or inference:! may be, and often are, founded on circumstances 
which, of themselves, independent of the accusation, would not be ground of crimination. 
It is largely a question of fact, rather than a question of law, for ilie determination of the 
jury, whether particular conduct, or particular expressions of the accused, refer to a crimi
nal offence, and spring from his consciousness of guilt. When it is clear that they have 
no relation to the offence, and that they ought not to have any influence \lith the jury, it 
is the duty of the Court to reject them as evidence. But however minute or insignificant 
they may be, shedding but a dim light upon the transaction, if iliey have a tendency to 
elucidate it they must be admitted." 

. Yet experience tells us that no fixed relations of inferences can be predicated 
for the same conduct in different persons. The same symptom is often the 
result of exactly opposite psychological conditions. This sort of evidence is 
admitted because there is a certain degree of uniformity in its meaning, but 
the variations from uniformity are so frequent, and depend so much upon 
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personal character and local circumstances that no fixed rules should be laid 
dau:n. Repeated jUdicial warnings tell us that the evidence is merely to be 
estimated as best we can in the light of our knowledge of human nature in 
general and of the accused in particular: '. 

1846. On.\IOXD, J., in Smith v. State, !) Ala. 990, 995: "The conduct of one accused of 
crime is the most fallihle uf all compctent testimony. Those emotions or acts which 
might be produced in one person by a sense of guilt, or by the stings of conscience, might 
be exhibited by another, differl.!ntIy constituted, by an overwhelming sense of shame, and 
the degradation consequent upon a criminal accusation; the same cause producing oppo
site effects in different persons, owing to weakness or strength of nerve, and other inex
plicahle moral phenomena." 

1850, SUAW, C. J., in Webster'., Trial, Mass., Bemis' Rep. 486: "Such are the various 
temperaments of men, and so rare the occurrence (If the sudden arrest of a person upon so 
heinous a charge [as murder], that who of us can say how an innocent or a guilty man ought 
or would be wholly likely to act in such a case, or that he was too much or too little moved 
for an innocent man? Have you any experience that an innocent man, stunned under 
the mere imputation of such a charge, though conscious of innocence, will always appear 
calm and collected? Or that a guilty man who, by knowledge of his danger, might be 
somewhat braced up for the consequences, would always appear agitated? Or the reverse? 
Judge you concerning it." 

1881. MILLER, J., in Greenfield v. State, 85 N. Y. 86: "Such indications, however, are 
by no means conclusive, and must depend greatly upon the mental characteristics of the 
individual. Innocent persons, appalletl by the enormity of a charge of crime, will some
times exhibit great weakness and terror, and those who have been crushed with the weight 
of a great sorrow willmannest the greatest composure and serenity in their grief and meet 
it without the shedding of a tear. 'Vbile the manifestations at such a time sometimes 
indicate excitement and great disturbances of the physical system, and do not always 
sanction an inference of guilt, they are admissible evidence for the jury to pass upon in 
view of the circnmstances." . 

• 

The general principle, as applied to the conduct of one accused of crime, finds 
illustration in a great variety of instances.2 In those which have led to judi-

2 Ala. 1850, Johnson ~. State, 17 Ala. 618. death. charged against him; also the fact that 
623 (500 quotation 8upra); 1875, Levison~. he "was nervous and showed a great deal of 
State. 51 Ala. 519, 527 ("demeanor when ar- fear" when arrested); 1917, Md. Freud t. State. 
rested ", t!.rlmitted); 1878. McAdory ~. State, 129 Md. 636. 99 At!. 934 (fraudulent arson; 
62 Ala. 1.j4, 159 (questions by the defendant to unspecified conduct); Mich. 1883, People v. 
the witness. of the former's own motion, as to Wolcott, 51 Mich. 615 (excitement while boot. 
the Il!.tter being in search of the culprit, held tracks were examined; excluded as depending 
admissi!Jle on the facts; sec quotation supra) ; too much on personal peculiarities); .Mo. 
1882. Beale ~. Posey, 72 Ala. 323 (demeanor 1902, State ~. Brown, 168 Mo. 449, 68 S. W. 
admitisible); Cal. 1903. People v. Farrington. 568 (accused's reluctance to have his shoe 
140 Cal. 656, 74 Pac. 288 (demeanor when measured. held admissible); N. Y. 1875. Lind
found with stolen property, admitted); Colo. say v. People, 63 N. Y. 143. 155 (turning pale 
1896. Boykin v. People, 22 Colo. 496. 45 Pac. when arrested, admitted); 1881, Greenfield 
419 (demeanor of the accused during the trial. ~. People. 85 N. Y. 75. 85 (wife.murder; the 
admitted); Ill. 1914, People v. Duncan. 261 defendant's failure to shed tears the next 
Ill. 339, 103 N. E. 1043 (attempted suicide morning. admitted; demeanor "at the time 
While in jail. admitted); Ind. 1898, Miller~. of his arrest. or soon after the commission of the 
Dill, 149 Ind. 326. 49 N. E. 272 (forgerj' set up crime, or upon being charged·', is admissible; 
as a defence to a note; the payee's conduct in see quotation supra); 1904. Austin v. Bartlett, 
attempting to dispose of the note. admitted); .\78 N. Y. 310. 70 X. E. 855 (defendant's fail
Ia. 1903. State v. Dennis. 119 Ia. G88. 9-1 N. W. ure to call upon plaintiff after her injury. not 
235 (demeanor when identified); Kan. 1886, admitted); ,Yo Dak. 1897. Stnte ~. Coudotte, 
State 11. Baldwin. 36 Kan. 10. 11, 12 Pac. 318 i N. D. 109.72 N. W. 913 (attempted suicide 
(admitting the accused's apathy as to a sister's of an Indian under arrest, not evidential of 
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cial rulings, there has seldom resulted an exclusion, because usually none but 
conduct having at least plausibly a gUilty significance is commonly oft'ered. 
Among these inexhaustible varieties of conduct, there are a few sorts which 
recur often and possess some uniform feature that gives rise to doubt or con
troversy. These may now be taken up in detail. 

§ 27-1. Same: (2) Demeanor during Trial. It has been judicially Plain
tained that the demeanor of an accused person in court during the trial is 
too elusive to be justifiably considered as any indication whatever of his 
guilty consciousness: 1 

1892, BAKER, J., in Purdy v. People, 140 Ill. 50, 29 N, E. 700: "Evidence may be in
troduced which was not anticipated; a witness may greatly exaggerate a trifling circum
stance, 01' may deliberately make a misstatement; a witness may fail to testify to a fact 
which the defendant fully believed was within the knowledge of such '\\;tness and w01lld 
be stated by him; exag~erated denunciation may be indulged in by attorneys; the pre
siding judge may deci1c contrary to the expectations in regard to the admissibility uf 
certain evidence, or may rule a point. of law against him. Under these and other like 
circumstances, a prisoner (and especially in a trial where his life was at stake) might fre
quently (and especially so if he was not a hardened criminal) demehn himself while under 
influence of his disappointment, fears, and feeiings, in such a manner that an observer 
would regard his conduct and demeanor as indicative of guilt. It would be illogical and 
unjust, under circumstances, such as stated, to deduce a conclusion unfavorable to the 
defendant." 

But none of the supposed dangers of mistake apply with any more force 
to this particular sort of conduct than to conduct in general. Moreover, it 
is as unwise to attempt the impossible as it is impolitic to conduct trials upon 
a fiction; and the attempt to force a jury to become mentally blind to the 
behavior of the accused sitting before them involves both an impossibility in 
practice and a fiction in theory. No other Court seems ever to have sanc
tioned such a proposal: 2 

1896, CA3fPBELL, J., in Boyl.-in v. People, 22 Colo. 496, 41) Pac. 419: "We know it to be a 
fact, grounded in human nature, that the conduct of a defendant or of a party to a suit 
during the trial is more or less poteutial, and has necessarily more or less influence with the 

guilty consciousness); Oh. 1853. Moore v. 
State. 2 Oh. St. 500. 506 (murder; conduct 
when informed of the finding of the body of the 
deceased. admitted; see quotation 8upra); 
Tex. 1875. Smith ~. State. 42 Tex. 444. 447 
(readiness to deliver up on demand a heg al
leged to have been stolen. admitted); 1898. 
lIolt II, State. 39 Tex. Cr. 282. 45 S. W. 1016. 
46 S. W. 829 (that he "tucked his head and 
looked like he had done something wrong". 
when oharged. admitted); 1901. Weaver v. 
State. 43 Tex. Cr. 340, 65 S. W. 534 (defend
ant's refusal. after arrest. to look on the body of 
the deceased. excluded. on the special principle 
of § 1072. post); Va. 1879. Dean II. Com., 32 
Gratt. 912, 924 (admitting a failure to exhibit 
natural interest in the crime). 

Compare also the citations under §§ 394. 
396, fIG". 

§ 174, I 1884. Rider v. Poople, 110 Ill. 11. 
13. semble (accused's demeanor admissible. 
when "on the witness-stand Dnd during the
trial"); 1892. Purdy v. People. 140 III. 46. 49. 
29 N. E. 700 (forbidding to consider his de-
meanor during the trial when he has not taken 
the stand; sec quotation supra); 1892. Siebert 
v. People. 143 Ill. 571. 593. 32 N. E. 431 (ap
proving Purdy's case); 1908, People v. McGin
nis, 234 Ill. 68, 84 N. E. 687 (following Purdy's 
Case). 

, Accord: 1893. Brewer. J .• in Graves v. 
U. S .• 150 U. S. 118. 14 Sup. 40; 1910. Waller 
r. U. S .• 8th C. C. A .• 179 Fe-d. 81f)' 

In the Guiteau trial. for the killing of Presi
dent Garfield. the accuse-d '5 singular demeanor 
during trial wns a chief source of evidence. 

Compare § 946. post (witncs3' demeanor). 
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§§ 244-293) DEMEANOR DURING TRIAL § 274 

Court and jury upon the question of his credibility. . .. If this be so, we fail to perceive 
the .... ice in an instruction telling the jury that they may do the .... ery thing whieh common 
experience and common observation teach that the human mind inevitably will do." 

§ 275. Same: (3) Refusal to Undergo a Superstitious Test. The popular 
trust in certain superstitious and irrational tests of guilt is much more wide
spread than is commonly supposed; and it is not rare for the police or inter
ested persons to employ these superstitions as a means of obtaining a clue. 

The test itself is no evidence (ante, § 9). But the refusal of a suspected 
person to undergo such a test would properly be eyidential of his guilty con
seiousness,l although it would be also open to explanation as due to his 
repugnance to an unpleasant situation or to ignorance of the superstition: 

lSi;), BmCKELJ., C .. 1., in Ga,~8e1!heimer v. State, !i2 Ala. ;j16: "The conduct, demeanor, 
and words of one charged with crime, about the time of its commission or of its discovery, 
or on his arrest for or on accusation of it, arc admissible in evidence against him. The 
mental elllotion he exhibits is a criminative fact of more or Icss force as it is connected with 
other facts and circulllstances. Alarm, confusion, anger, resentment, or despair may be 
evinced, and may spring from a consciousness of guilt. In the olden time it was a popular 
super~tition that the corpse of the slain would bleed afresh if tou<'hed by the murderer; 
and it was deemed almost conclusive of guilt that he who was charged \,;th the murder 
refused to lay his finger on the body or to take his hand; in recent years persons suspected 
of murder have been required to touch the dead body, not because the old superstition 
was indulgcd, but that its effect on them ' the emotion produced and manifested could 
be observed." 

1894, G.U;TT, P. J., in State v. Wi8!lom, 119 Mo. 539, 24 S. W. 1051 (testimony was 
offered that at the morgue the defendant was requested ",;th others to put his hand on 
the corpse of the murdered man, but he refused): "It was silr.i}ly a test proposed by some 
bystander, and it was offered as showing the manner in which the three s'.lspects conducted 
themsclves when it was proposed. While defendant had a perfect right to decline, 
either because of his instinctive repugnance to the unpleasant task, or because no one had 
a right to o-ubject him to the test, and his refusal might not prejudice him in the minds of a 
rational jury j on the other hand, a consciousness of guilt might have influenced him to 
refuse to undergo the proposW test, however unreasonable it was, and it is one of the cir
cumstances of the case that the jury could weigh." 

1894, Feb. 21, Boston Transcript: "B. G. was on trial for the larceny of 8365 from 
Simon Melnikoff, his lodging-house keeper. It \\;ll be remembered that when the crime 
was discovered seven persons who could possibly have taken the money were requested to 
step into a dark room in l\Ielnikoff's house and touch a live hen fastened on a table. They 
were told that when the guilty party touched her she would make an outcry. Unknown 
to the men who entered the room the hen had been saturated with blueing. An inspection 
of the hands of the men who entered the room showed that all but Goldstein had touched 
the hen. His hands bore no marks of blueing, and when he was informed of the trick 
that had been played on him he said he did not understand the condition of the test to 
be that he must p!ace his hand ou the hen. Judge SHER.\lAX admitted this testimony, 
and in commenting on the weight it should have with the jury said: 'This test was not 
applied to determine who was guilty from the result of the thing itself, but it was believed 

§ 275. 1 To these instances add the Collo\\'- § 2183. But distinguish the case of a refusal to 
ing: 1828. State~. Guild. 10 N. J. L. 171 (re- submit one's feet to measurement, or the like; 
Cu!'al to touch II corpse; admitted below, not if this be regarded as compulsory 8cll-crimina-
criticised on appeal). The Weaality oC com- lion, then the reCusal could not be admissible: 
polling such a test would be immaterial: p081, POSI. § 2265. 
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that the guilty one, in the uneasy state of his conscience, would be overcome l\;th dreailluI 
superstition and avoid carrying out the test.'" 

§ 27(3. Same: (4) Flight, Escape, Resistance, or Concealment. Flight from 
justice, and its analogous conduct, ha "e always been deemed indic
ative of a consciousness of guilt .. The wicked fiee, even when no man 
pursueth; but the rightel\us are bold as a lion. In our primitive system 
of law, the accused whe fled, whether innocent or guilty, suffered forfeiture 
and escheat; 1 though this was rather a mode of deterring him from refusing 
to appear for judgment than an evidential rule. It is to-day universally 
conceded that the fact "f an accused's flight, escape from custody, resistance 
to arrest, concealment, assumption of a false name, and related conduct, are 
admissible as eviden.:e of consciousness of guiit, and thus of guilt. itself: 2 

§ 276. 11607 (?). Coke. 5 Rep. 10!l b. St:mley, 47 Cal. llil, lIS (escape); 1880, 
Foxley's Case: "For although he be found People~. Wong Ah Ngow, 54 Cal. 151. 153 
Not Guilty, yet he shall forfeit his goods by (same; but it does not raise a presumption) . 
the flying, 'quia fatetur l facinus qui judicium IS!)i. People ~. Winthrop, 118 Cal. 80S. 50 Pac. 
fugit', and the law will not admit any proof 3!)0 (hiding, taking an assumed name. carrying 
against this presumption"; 80 also in 3 Inst. around newspaper accounts ofthe crime) ; 18!)7. 
232, 233; Pollock & l\Initland, Hist. English People ~. Ashmead, liS Cal. 508, 50 Par.. 681 
Law, II. 588. (failure to return and claim the stolen goods 

2 In the following rulings the circumstanre t."1ken from him, admitted); 1898, People v. 
offered is flight, unless otherwise specified; Vidal, 121 Cal. 221, 53 Pac. 558 (flight from 
and the evidence was admitted where not arrest for another crime. excluded); 1900, 
otherwise stated: People r. Lee Dick Lung, 1::!9 Cal. 491, 62 Pac. 

E!lWLASD: 1826. R. D. Hazy, 2 C. & P. 71 (but not the mere receipt of letters from 
458 (trespass; running away from ti,e premises other persons advising flight); 1900. Peopl", 
when detected. admitted as evidence of not r. Flannelly, 128 Cal. 83, 60 Pac. 6:'0 (resist-
being there by perm·i'18ion). ance to arrest); 1905, People 11. Easton, 148 

UNITED STATES: Alabama: 1853. Campbell Cal. 50, 82 Pac. 840 (rule applies to a defend-
f). State, 23 Ala. 44, 75 (plan to escape); 1856. ant pleading insanity); 1913, People r. Lee 
Martin ~. State, 28 Ala. 71, 81 (escape); 1871. Nam Chin, 166 Cal. 570,137 Pac. 917 (instruc-
Murrell v. StD,te. 46 Ala. 89. 01 (same); 1875, tions discussed; knowledge of the corpus de-
Levison v. State, 54 Ala. 519. 527; 1877, Iicti is necessary. Sloss, J .. diss. on this point); 
Bowles~. State, 58 Ala. 335 (and that the flight 1911. People t'. Jones, 160 Cal. 358. 117 Pac. 
was beyond the jurisdiction may be shown); 176 (another instance of the futility of in-
1881. Sylvester t'. St.ate. 71 Ala. 23, 26; 1883, cluding in the instructions a disquisition of lnw 
Ross r. State, 74 Ala. 536; 1885, Clnrke v. on the inferences from flight; the opinion 
State. 78 Ala. 478; 1895, Whitaker v. State, seems to approve the two erroneous notions 
106 Ala. 30. 17 So. 456; 1895. Jackson~. State, mentioned in par. (a) and (b) supra); 
106 Ala. 12. 17 So. 333 (flight and assumption Di.,tncl oJ Columbia: 1900, Funk 11. U. S. 
of alia8); 1896. White v. State, III Ala. 92, 16 D. C. App. 478. 494 ("a confession of a cnn-
21 So. 330; 1905. Franklin 11. State. 145 Ala. templated assault for the purpose of escaping". 
669. 39 So. 979 (false statemen ts as to iden- admitted) ; 
tity); 1906. All!'o v. State, 146 Ala. Gl, 41 So. Florida: 1903, Carr v. State. 45 Fla. n. 34 
624 ("all the facts connected with the flight" So. 892 (resistance); !!lOS, Wooldridge D. 

are admissible); 1906, Glas!! v. State, 147 Ala. State, 49 Fla. 137, 38 So. 3 (and here the 
50, 41 So. 727 (resistance at the time of /Irrest, governor's proclamation of a reward, the 
admitted) ; sheriff's testimony of search, ete., were ad-
Arizona: 1915, Leonard 11. State, 17 Ariz. mitted to show the circumstances of the flight}; 
293,151 Pnc. 947 (murder; robbery about the Georgia: 1852, Whaley v. State, 11 Ga. 123, 
same time. admitted as a part of a scheme to 126 (" It is argued that this attempt to bribe 
escape; citing the abc.ve text with appro\'lll) ; the guard. in order to effect his escape, is con-
Ark4ns/J8: 1867, Flanigan v. State, 25 Ark. sistent with innocence. But that is no test. 
92. 95 (concealment when inspected with others Is it not an index of guilt? "); 1858. Revel 
in order to be identified); 1881, Burris Il. v. State, 26 Ga. 275, 281 (escapt'); 1879, Smith 
State, 38 Ark. 221. 225 (flight and escape); v. State, 63 Ga. }(l8. liO; 1886, Sewell v. 
California: 1873, Peop!e 1l. Strr.'lg. 46 Cal. 302 Vincent. 76 Ga. 836 (unless explained); 1897. 
(08Cape, admissible. but. scmblc. not unless he Hudson ". State, 101 Ga. 520. 28 S. E. 1010: 
knOW! the cause of the arrest); 1873, People v. 1904, Johnson 1>. State, 120 Ga. 135, 47 S. E. 
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§§ 244 2931 FLIGHT, RESISTANCE, ETC. § 276 

1796, L. C. J. EYRE, in Cro.y .• fieU's Trial, 26 How. St. 'l'r. 216: "The prosecution say 
- and they say truly if they make out that the conduct of the prisoner has been that 
he has either oribrinally ",ithdrawn himself from justice or that he has taken pains to secrete 
himself from justice after he was apprehended, that those are circumstances which do at 
least infer a consciousness of very great guilt, and, if there be no other reason assigned for 
the conduct of the party, very much corroborating and supporting the charges." 

1850, PARSONS, J., in Johnaon v. State, 17 Ala. 61S. 624: "A Right is universally ad
mitted as evidenee of the guilt of the accused, though not condusi\'C. If we take Right 
as evidence of fear, and fear as evidence of a known cause of dread or apprehension, we 
arrive thus at the inference of erime. . .. In this instance. then, we take the flight, a 
thing of itself harmless and innocent, as evidenee of conscious guilt, a necessary conse
quence of the crime itself; ::.nd the conscious guilt. of whirh the flight was e\'idence, is 
proof in its turn of the crime. In this instance, therefore, it is certain that the law ad-

• 

510 ("the events and circumstances connected 1895. State v. Seymore. 94 la. 699. 63 N. W. 
with the flight" arc admissible; here. the 663: 1900. Wise v. Schloesser. 111 la. 16.82 
denial of identity. etc.); 1905. Grant v. State. N. W. -139 (breach of promise and seduction; 
122 Ga. 740.50 S. E. 946 (flight on seeing the dOUbted for chil cases; the doubt is un-
officer in another town. where he had no founded); 1 !l04. State r. Poe. 123 la. 118. 98 
authority to arrest. admiUed); 1921. Jones N. W. 587; 1 !l05. State I). Richards. 126 Ia. 
r. State. 26 Ga. App. 635. 107 S. E. 166 (defend- 4(17. 102 N. W. 0139; 1!l05. State r. Mathlson. 
:Lnt's failure to appear for trial and forfeiture 130 Ia. 440. 103 N. W. 137; 1920. State lo. 

of recognizance. admitted); O·Meara. 190 Ia. 613. 177 N. W. 563. 569 
Idaho: 1870. People v. Ah Choy. 1 Ida. 317. (knowledge of the eharge is not necessary); 
320 (admissible. but only to indicate the Kan.'M: 1897. State ~. Thom!l.S. 58 Kan. 805. 
perpetrator; where the act ill not denied. and 51 Pac. 228; 1902. State II. Stewart. 65 Kan. 
the degree of homicide alone in question. ex- an. 6(1 Pac. 335; 1!l05. State I). Kesner: 72 
cluded; this seems unsound. for there may be Kan. 87. 82 Pac. 720 (failure to appear for 
a guilty consciousness of the malice oi the trial in pllrsuance to a recognizance bond); 
killing); 1901. State v. Lyons. 7 Ida. 530. 64 Kentucky: IS66. Plummer t·. Com., 1 Bush 
Pac. 236; 76. 78; 18i8. Kenned~' v. Com.. 14 Bush 
IllinoUJ: 1874. Barron v. People. i3 Ill. 258. 345; 1888. Basham r. Com .• 87 Ky. 440. 9 
260 (gh;ng "straw bail" and forfeiting thl' S. W. 284 (flight or concealment); IS!)l. 
recognizance; passing under an aliml; 1893. Baker v. Com.. Ky. • 17 S. W. 625; 
Jamison v. People. 145 I1!. 357. 376 (murder; 1895. Clark v. Com.. Ky. • 32 S. W. 131 
"the circumst:mces of the pursuit and cap· (attempt to escape from jail); 1900. Saylor r. 
ture of the defendant b~' the crowd of people ". Com.. Ky. • 57 S. W. 614 (failing to appear 
when he fled. admitted); 1904. McKe\'itt v. under a bail bond. admitted) ; 
Pcople. 208 Ill. 460. 70 N. E. 693 (resisting LouUJiana: 1878. State v. Beatty. 30 La. An. 
arrest. admitted) ; 1267 (attempt to break jail); 1879. State 1'. 

Indiana: 1850, Port~r II. State. 2 Ind. 435. Dufour. 31 La. An. 804 (escape); 1896. State 
436; 1862. Hittner I). State. 19 Ind. 48. 50 v. !Iarris. 48 La. An. 1189.20 So. 729; 1901. 
(attempt to escape); 1877. Waybright v. State v. Middleton. 104 La. 914. 28 So. 904: 
State. 56 Ind. 122. 125 (flight does not create 1901. State v. Baptiste. 105 La. 661. 30 So. 
a real presumption of law); 1881. Batten r. 146; 1905. State v. Nash. 115 La. 719. 39 So. 
State. 80 Ind. 394. 400; 1897. Anderson I). 854 (flight is admissible. even when the killing 
State. 147 Ind. 445. 46 N. E. 901 (resistance was open and public; explaining State v. 
to arrest); 1900. Barton v. State. 154 Ind. 670. Melton. 37 La. An. 77 and later cases); 1906. 
57 N. E. 515 (failure to appear for trial when State v. High. 116 La. 79. 40 So. 538 (two shots 
under recognizance) ; fired by defendant. in resisting arrest. ad
Iowa: 1867. State v. Arthur. 23 lB. 430. mitted); 
432 (escape); 1877. State 1). James. 45 la. 412 Maine: 1879. State II. Frederic. 69 Me. 400. 
(same); 1879. State v. Fowler. 52 Ia. 103. 105. 403 (allowable for flight when sought for 
2 N. W. 983 (resistance to a demand for the arrest; whether he had been informed of the 
weapon. excluded); 1883. State v. Rodman. 62 charge or not); 1908. State v. Lambert. 104 
Ia. 456.458.17 N. W. 663 (attempt to escape); Me. 394. 71 At!. 1092 (poseession of 11 revolver 
1890. State IJ. Van Winkle. 80 Ia. 15. 18. 45 at the time of arrest. admitted) ; 
N. W. 388 (departure sufficient. if occurring Massachusetts: 1876. Com. II. Tolliver. 119 
after knowledge that he wa.q or would he Mass. 315 (flight or concealment); 1895. Com. 
charged); 1895. State 1'. Minard. 96 Ia. 2fl7. v. Acton. 165 lHass. 11. 42 N. E. 329 (hiding 
65 N. W. 147 (murder; the defendant's lea\;ng beer from offirers searching for liquor illegally 
the funeral procession on hearing that he was kept; the intimation that this might be re
to be charged with the crime. admitted); jeeted if the search was illegal and the defend-
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I!lits evidence of the party's conduet merely to prove his consciclls guilt, which is proof 
of crime." 

1896, PAnKE!!, J., in the Federal Distriet Court for Western Arkansas, charlring the jury 
in StarT v. U. S .• 164 U. S. 6~i, Ii Sup. 224, and in Alberty v. C S .• Hl~ U. So 490,16 Sup. 
864: "The law says that a man is to be judged by his consciousness of the right or '\Tong 
of what he dues, to some extent. If he flees from justi(!e because of that act, if he goes to a 
distant country, :ll!d is living under an assumed namc because of that fact, the law says 
that is not in harmony with what innocent men do, and jurors have a right to consider 
it as an evidencc of guilt, because he is an eyc\\;tness to the occurrence, he knows how it 
did transpire, he is presllmed to have a consciousness of that act. . .. It is 11 principle 
of human nature anrl every man is conscious of it, I apprehend that. if he does an 
act which he is conscious is \\Tong, his conduct \\;11 be along a C'ertain line. He will purslIe 
a certain cour:;e not in harmony with the conduct of a man who is conscious that he has • 

an't knew this seems to be improper. because 
that would furnish merely a counter-explana
tion of the conduct) ; 
Michiga.l.· I~G7. People v. Pitcher. 15 l\tich. 
397. ·IOG (concealment); 1878. Probasco r. 
Cook. 39 Mich. 71i. 718 (resistance when ar
rested); 1895. People t'. Caldwell. iOi !\Iich. 
3G7. ::174. 65 ~. W. 216: 1900. People v. Keep, 
12::1 Mich. 231. 81 N. W. to!l7 (escape from 
jail of com'ict for another offence kno\\;ug of 
the present charge aguinBt him) ; 
Mi..m:'sippi: 1849. Cicely v. State. 13 Sm. & 
M. 202. 221 (hiding) ; 
MissQu.ri: IS51. Fanning v. State. 14 Mo. 386. 
390 (attempt to escape); 1857. State v. Phillips. 
24 :.\10. 475. 484; 1873. State ~, Williams. 54 
Mo. 170 (attempt to cs~ape after arrest); 
1882. State T. Mallon. 75 Mo. 35i (breaking or 
attempting to break jail); State t'. King. i8 
Mo. 557; 1807. State v. Evans. 138 Mo. 116. 
39 S. W. 462 (the mere fact oC presence in 
another State when arrested is not enough) ; 
1898. State v. Hopper. 142 Mo, ,178. 44 S. W. 
272 (mere return to home near hy is not a 
flight); 1899. State ~. Garrison. 147 Mo. 5-18. 
49 S. W. 508 (escape from jail); 1006, State 
v. Spaugh. 200 Mo. 571. 98 S. W. 55 (resistance. 
and other circumstances. while in flight. ad
mitted) ; 
Montana: lIJoo. State v. Lucey. 24 Mont. 295. 
61 Pac. 994 (inabilit)" of searchers to find the 
deCendant); 1921. State v. Bonning.· !\iont. 
-. 199 Pac. 2i4 (knowing receipt of stolen 
goods; fHght when the charge was larceny. ad
mitted) ; 
Nebrruka: 1898, McVey v. State • .55 Nebr. 777. 
76 N. W. 438 (that the police had searched for 
the defendant unsllcOO5Sfully. admitted) ; 
lIJOI. George v. State, 61 Nehr. 669. 85 N. W. 
840 (going to another part of the State); 1904. 
Kennedy v. State. 71 Nebr. 765. 99 N. W. 645 
(attempt to escape); 1904. Woodruff to. State, 
72 Nebr. 815. 101 N. W. 1114; 
New Hampshire: 1856. State v. Rand. 33 N. H. 
2W. 225 (" the act of flying and escaping from 
the place. concealment and disguise of the 
person. and other act.s and conduct of the like 
character ") ; 

New York: 1839. Peopl(' v. HathbUI1. 21 Wend. 
509.518 (nd\'ising an accompliee to break jail. 
admitted); 1880. Hyan v. People. i9 N. Y. 59a. 
GOI (keeping out of the sheriff's way); 
North Dakota: 1896. State v. Kent. 5 N. D. 
516.67 N. W. 1052; 
Oklahoma: 191a. Hobinson v. State, l> Ok!. 
Cr. 667. 130 Pac. 121: 
OrC(Jon: 1890. State v. Lee. 17 Or. 4SS. 21 Pa~. 
455; 1905. State v. Ryall. 47 Or. 338. 82 Poe. 
703; WO!l. State v. Osborne. 54 Or. 289. 103 
Pac. G2 (flight) ; 
PCIl1~Y!Jll'allia: 1877. Lanahan r. Com.. B-1 
Pa. SO. 86; 1913. U. S. p. Alegado. 25 P. I. 
510 (homicide) ; 
TCnlU".JJ8cc: 18H. Tyner ~. State. 5 Humph. 
3SG (" We are told by an early nnd most, 
venerable authority that the \\;cked fly when 
no one pursues; and we arc t.olrl elsewhere that 
conscience makes men cowards ") ; 
Texa.s: IS99. Buchanan v. State. 41 Tex. Cr. 
127. 52 S. W. 7(j9 (flight after a preliminary 
charge of anotber tenor for the same crime. 
but before indictment. not excluded); 1001. 
Bennett v. State. 47 Tex. Cr. 52. 81 S. W. 30 
(efforte of the sheriff to find the defendant. 
admitted) ; 
Utah: 1900. State v. Morgan. 22 Utah 162.61 
Pac. 527; 1921. State v. Crawford. - Utah • 
201 Pac. 1031 (attempt In escape while under 
two charges. held to raise no .. presumption of 
guilt" as to either; unsound. so far ss it mny 
signify that the fact was inadmissihlc); 
Vermont: 1901. State v. Shaw. 73 "t. 1·19. 
50 At!. 863; 
Virginia: 1902. Anderson v. Com., 100 Va. 
860.42 S. E. 865 (escapc) ; 
Wruhington: 1904. State v. Deatherage. 35 
Wash. 326,77 Pac. 504; 
Wyoming: 1916. Harris v. State. 23 Wyo. 487, 
153 Pac. 881 (larceny; mere failure to sur
rend~r voluntarily. not admissible). 

On the same principle an attempt at 6uicide 
is admissible: 1914. Pcople~. Duncan. 261 Ill. 
339. 1m ~. E. 104a; 1904. State v. Jaggers. il 
N. J. L. 281. 58 Atl. 1014; WIS. State ~. 
B1ancet. 24 ~. M. 43:3. 174 Pac. 207 (murder) ; 
Contra: 1897. State ll. Condotte. 7 N. D. 109. 
72 N. W. 91J. 
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done an act which is innocent, right, and proper. The truth is and it is an old scriptural 
ada~e 'that the \\;cked flee when no man pursueth, but the righteous are as bold as a 
lion.' Men who are conscious of right have nothing to fear. They do not hesitate to 
confront a jury of their country, because that jury \,;11 protect them. It ,,;1\ shield them 
and the more light there is let in upon their case the better it is for them. We are all con
scious of that condition, and it is therefore a proposition of the law that, when a man flees, 
the fact that he docs so may be taken against him, provided he does not explain it away 
upon some other theory than that of his flight because of his guilt." 

This principle has been so many times sanctioned that its frequent modern 
repetition has become redundant, no further judicial attention should be 
paid to any bill of exceptions so presumptuous as to raise the question.3 

There remain only a few details that can be open to comment: 
(a) It is occasionally required by a Court that the accused should have 

been aware that he was charged or suspected. This is unnecessar~'; it is 
the act of departure that is itself eyidential; ignorance of the charge is merely 
a circumstance that tends to explain away the guilt~· significance of the con
duct. 

The limitation has also been advanced that flight is not admissible where 
the evidence of the offence is direct eYidence; but this notion is groundless 
to the point of absurdit~,.4 

(b) It has sometimes been said that an unexplained flight is the admissible 
evidence. But this is obviously unsound. The prosecution cannot he ex
pected to negative beforehand all conceivable innocent e~"Planations. The 
fact of flight is of itself significant; it becomes most significant when after 
aU no explanation is forthcoming. 

3 The dissenting opinion of Deemer. C. J.. 211 Fed. 41 (an instruction held not to be 
in State ~. Poe. la .• aupra. is the most sensible within the rulings of the Hickory and Alberty 
deliverance on this subiect. and ought to put <::J.ses); 1910. People ~. Fiorentino. 197 N. Y. 
an end to judicial quibbling. 560. 92 ~. E. 195 (here the Court gh'es undue 

In the Federal Supreme Court. the eYi- weight to Hickory v. U. S .• and erroneously 
dential admissibility of the circumstance is saYS that .. flight of itself is no evidence ..,f 
oonccded in a ecries of cases. in some of which guilt" is "sound as an abstract proposition of 
however a obarge of a trial judge (Parker. J.. law"; of course. the same would be true of any 
of Ark. W. D.) is disapproved for using the evidence whatever: .. of itself" it is not proof; 
term "presumption": 1896. Hickory 1:. U. S.. but it is absurd to single out flight 88 the sub-
160 U. S. 408. 16 Sup. 327; 1806. Alberty v. ject for such a charge); 1911. Terr. v. Lucero. 
U.S .• 162 U. S. 509. 16 Sup. 864; 1896. Allen 16 N. M. 652. 120 Pac. 304 (following the 
~. U. S .• 164 U. S. 492. 17 Sup. 15-1; 1897. Federal cases); 1911. State v. Papa. 32 R. I. 
Starr v. U. S., 16-1 U. S. 227. 17 Sup. 223. 453. 80 At!. 12. In the following case an 
These cases. on the point of presumption. are instruction was held correct: 1915. Campbell~. 
ill advised in their attempts to !l-SSume the U. S .• 9th C. C. A., 221 Fed. 186. 
position of monitor over a great and experi- Another form of quibble. using the Pf98ent 
enced trial judge. In the Alberty C!l8O. the principle :15 Ii stceple-chasc obstacle to win the 
charge diJ not bear the consullction put upon game of a 1a.wsuit. is to name a.ll these possible 
it above. In the Allen case. the opinion re- aspects of the inference as in..,trudioJl.'l to the 
pudiates the notion that flight creates a "pre- jury; of course the trial judge cannot be eJ:-
sumption". !lnd then, in the very next para- pected to dhine just how the Supreme Court 
graph. itself declares that fabrication of testi- will agree on all details; hence frequent re-
mony creates a .. presumption"; compare § 21. versals; e.o. 1912. State ~. Schmulback, 243 
ante. note. §§ 2490.2511. poet. Mo. 533. 1H S. W. 966. 

The unfortunate influence of the above 4 1922. Rowan t'. U. S .• 7th C. C. A .. 2i7 
Federnl cases may be seen in the follo\\ing Fed. 777 (derisive refutation of the notion; 
opinions: 1914. Stewart. U. <; •• 9th C. C. A., per Baker. J.). 
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(c) The flight of another person is relevant so far only as the accused has 
connived at it; Ii and it may then also become relevant as an act of suppres
sion of testimony (post, § 2iS). 

(d) Whether the fact of flight raises a pres1lmption of law is 11 question of 
the rules of presumption (post, §§ 2490, 2511). 

(e) On the logical principle of Explanation (allte, § 32), the accused may 
always endeavor to destroy the guilty significance of his conduct by facts 
which indicate it to be equally or more consistent with some other h~'poth
esis than that of 11 consciousness of guilt: 6 

1878. COFER, J., in Kennedy v. Com., H Bush 346 (the accused offered to show that 
he fled, while being conducted to jail, because "the jail to which he was being conducted 
was in a filthy condition"); "When flight had been pro\'ed as furnishing e\'idence of 
guilt, it is competent for the accused to prove other ('!luses which may have influenced 
him to fly, and leave the jury to decide whether his flight was caused by a consciousness 
of guilt and apprehension of conviction, or by such other causes as he may prove to have 
c:\;5ted. But it would be clear that a mere avcrsion to lawful imprisonments ('ould not be 
allowed to be given in evidence for that purpose ... , The appellant [b~' appealing to 
the judge] thus had in his power the means of relieving himself from the danger which 
he claims to have apprehended from the condition of the jail. . .. Evidence of appre
hended danger, in order to be admissible to rebut the inference of guilt which may be 
drawn from an escape and flight, should show such danger as could not have been readily, 

& 1909. Lowman u. State. 161 Ala. 47. 50 
So. 43 (flight of an accoml}lice. excluded); 
1873. People v. Stanle~·. 47 Cal. 113. 118 (es
cape of a co-indictee. excluded): 1867. People. 
u. Piteher. 15 ~Iich. 397. 400 (flight oi an ac
complke; admitted, the defendant having 
instigated the flight); 1879. Cummins v. People. 
42 Mich. 142.3 N. \V. 305 (flight of an accom
plice. found with the defendant when arrest~d, 
admitted); 1839. People v. Rathhun, 21 Wend. 
N. Y. 509. 518 (cited in the preceding note). 

The following is of course correct: 1906. 
Boykin v. State. 89 :\Iiss. 10; 42 So. 601 (that 
the county had paid the reward for the 
arrest of defendant as a fleeing homicide, 
excluded). 

a 1885. Chamblee v. State. 78 Ala. 466. 468 
(certain explanatory e\;dence. held irrelevant) ; 
1002. Sanders v. State. 131Alu. 1. 31So. 564 (acts 
of a lynching mob three w\!cks after the flight, 
excluded); 1913. Goforth l'. State. 183 Ala. 66. 
63 So. 8 (postcards mailed by the accused 
shortly after his departure. admitted to indi
cate non-concealment of his whereabout-so and 
thus to rebut the inference of guilt of a murder 
from his flight); 1892. U. S. v. Cross. 20 D. C. 
378 (explanation admitted); 185S. Golden ·D. 

State. 25 Ga. 527, 531 (fear of an attack from 
one who had already assaulted him. admitted) ; 
1881. Batten v. State. 80 Ind. 39·1. 400 (fear of 
violence from bystanders. admitted); 1885. 
Welch v. state. 104 Ind. 347, 352. 3 N. E. 850 
(excluded, because no e\;dence of the flight had 
been offered); 1901. Bradburn v. U. S .• 3 Ind. 
T. 604. 64 S. W. 550 (that he had been ad\'i~ed 
to leave. to avoid vengeance by the deceased's 
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friends. allowed); 1899. State r. Desmond. 109 
In. 72. 80 N. W. 214 (defendant's attempt to 
escape, held explainable as due to f\!ar of mob 
violence); '1860, Plummer v. Com .• 1 Bush 
Ky. 76. 78 (fear of \;olence from soldiers and 
from the mob. admitted); 1876, Com. v. Tol
liver. 119 Mass. 314 (the defendant ha\;ng 
denied that he concealed himself and affirmed 
that he went about openly. e\;dence that he 
was disguised when going about was admitted) ; 
1895. People v. Caldwell. 107 l\Iich. 374. 65 
N. W. 213 (" It i~ always open to the person to 
make explanation of the reason of his cscape, to 
show that he was not prompted b~' a conscious
ness oi guilt". hut a voluntary return after 
escape did not furnish such explanation); 1856. 
State v. Hays. 23 Mo. 287. 316 (explanation al
Imved); 185i, State v. Phillips, 24 Mo. 484 
(popular excitement ns a reason for flight. 
not admitted here. because it did Dot yet 
exist at the tim!' of flight, nor could it be 
apprehended); 1882. State tJ. Mallon. 75 Mo. 
355 (maltreatment ndmitted. in explanatiun) ; 
1883. State v. King. i8 :\10. 557 (" the pre
sumption or inference from guilt arising from 
flight may be modified or overthrown by testi
mony showing that the flight of the defendant 
was occasioned by other causes than conscious
ness of guilt "); 1896. State v. Taylor. 134 Mo. 
109. 35 S. W. 92 (that he was willing to return 
when arrested. not admitted); 1916. Jackson 
v. State. 12 Ok!. Cr. ·106. 157 Pac. 945 (rape) ; 
1913. State v. Hogg, 6-1. Or. 57, 129 Pac. 115 
(flight Ul escape a mob). 

Compare the doctrine posl. § 293, as to con
duct indicating COllScWUS1lCll8 01 i1l1wcc7Ice. 

, , 
.
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efficiently, and with entire safety provided against by the accused, either by his own act 
or through the instrumentality of the officers of the law." 

Such attempts at explanation are sometimes declared improper; but the 
general and sounder tendency is to admit them freely, leaving to the jury to 
pass upon their plausibility. 

§ 277. Conduct, as evidence of Consciousness of a Weak Ca.use; (1) Gen
eral Theory. The second class of cases already noted (§ 26i, par. b) includes 
those in which the inference is towards an act or event not necessarily a 
personal deed, and thus the circumstantial nature of the evidence is less 
marked (though not less real) in comparison with its testimonial nature. 
For example, when A, the defendant in an action by B for slander, bribes a 
witness to assist in proving a plea of truth as to B's misdoing, A's conduct 
is some evidence of a consciousness that his cause is a weak one; and yet A 
can ordiGarily have no personal knowledge, one way or the other, of B's mis
deed, so that his belief or consciousness is not a mark or a trace of his own 
past act, but is an impression founded on all that he has been able to learn 
by inquiry. Thus if A were a third person, the evidential use of his con
duct amounts to little more than using his hearsay assertion, and the objec
tion e).1Jounded in Wright v. Tuilla1n (quoted supra, 26i) applies in fullest 
force. Consequentl~', such evidence would have to be confined to the conduct 
of parties in the cause, since for them it would at any rate be receivable as 
an admission; for any assertion by an opponent in the cause may be ofi"ered 
against him as an admission (post, § 1048). It is true that, so far as the 
conduct is that of a criminal defendant, it may be referred to a consciousness 
of his personal deed, and thus would fall under the first class already noted 
(§ 267, par. a; § 273). But the sort of conduct in question suppression 
of evidence, bribery of witnesses, non-production of evidence, and the like' , 
is as a matter of law receh'able equally against civil parties, and must there
fore be treated in the light of this broader use. 

It is enough, then, for practical purposes to note that this kind of conduct, 
though circumstantial in its nature, is guarded against evidential misuse as 
hearsay by using it, in civil cases, only wizen predicated of the party opponent, 
i.e. only when it couid be treated as an admission; while in crimillal ca.seB, 
though not theoretically so restricted, practically it does not exceed the same 
limits except in the rare instances when it is offered to prove a third person 
the really guilty party (ante, § 142). 

So far as regards the nature of the conduct which is open to this inference, 
ail that can be said, in generalizing, is that there are broadly two sorts; first, 
conduct indicating a consciousness of the weakness of the cause in general, 
- bribery, destruction of evidence, and the like; and, secondly, conduct 
indicating a consciousness of the weakness of a specific element in the cause, 
- failure to produce a particular witness or a document, and the like. In 
the former, the inference is an indefinite one, that the whole cause must 
be an unfounded one since ~;uch means are employed to sustain it; in the 
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latter, the inference b a definite one, that the specific witness or document 
bears unfavorably on the cause. 

§ 27S Sa·me: (2) Falsehood, Fraud, Fabrica.tion a·nd Suppression of Evi
dence, Brii..~"v, Spoliation, and the like. It has always been understood -" -
the inference, indeed, is one of th~ simplest in human experience that a 
party's falsehood or other fraud in the preparation and presentation of his 
cause, his fabrication or suppr(~ssion of eddcnce by bribcry or spoliation, 
and all similar conduct, is receivable against him as an indication of his 
consciousness that his case is a weak or unfounded one, and from that con
sciousness may be inferrcd the fact itself of the cause's lack of truth and • 
merit. The inference thus does not apply itself necessarily to any specific 
fact in the cause. but operates, indefinitely though strongly, against the 
whole mass of alleged facts constituting his cause. The nature of the in
ference, in general, ma~" be gathered from the following passages, which 
dcal with one or another variety of conduct of this character: 

1743. Craig demo AlIllealey V. Earl of Anglesea, 17 How. St. Tr. (Ire.) 1217. In this cele
brated ea:;e I the plaintiff daimed to be the legitimate son of the defendant's brother, and 
the true heir to the estates and peerage; he showed that at the age of 14 he had heen 
kidnapped by the defendant's procurement and transported to Pennsylvania, and after 
15 years' slavery had escaped back to England and instituted a suit to obtain his rights; 
while on the WII~' to begin proceedings, he joined the gamekeeper of a friend in catching 
some poachers, and one of them was killed by a shot from his gun, which he claimed went 
off aceidentally; he had been tried for murder and acquitted; he now proposed to show 
"that the relations of the deceased, being convinced that the killing was only aeeidental, 
had intended a vcr:. slight proseeution, but that the defendant, who was in no way related 
to or acquainted with the person killed, employed a solicitor and carried on a severe proseeu
tion against Mr. Annesley at a very great expense, and declared 'he would spend £10,000 
to get him hanged' ;" the purpose of this evidence was to "strengthen that evidence of the 
defendant's spiriting awa~' the lessor of the plaintiff, and show the defendant's continued 
design of removing this gentleman from any possibility of asserting his birthright." MOUXT
ENEY, B. (for admission): "The foundation of my opinion is this: Every aet done by the 
defendant, which hath a tendency to show a consciousness in him of title in the lessor of the 
plaintiff, must I think be admitted, beyond all controversy, to be pertinent and legal evi
denC'e in the present cause. 1- think that the evidence now offered hath that tendency, lind 
consequently is proper to be admitted. This evidence of the prosecution, in my appre
hension, stands exaetly on the same footing with the e\"idence of the kidnapping, . . " for 
I can by no means enter ir,to the distinction of la'\\oful and unlawful aets, whieh seems to have 
so much weight with my lord chief baron. That unlawful act was not therefore, in my appre
hension, to be admitted in evidence because unla\\oful, but because it had a tendeney to show 
such a consciousness as I have mentioned in the defendant; and if the carrying on the prose
cution (whieh must be admitted to be a vcry extraordinary, though lawful, act of the 

§ 278. 1 This great controversy led to three 
trials; the first. R. v. Annesley, 17 How. St. '1'r. 
1093 was for the murder; the second. Annedley 
1>. Anglesea. was for the title to the estates; and 
the third, R. V. Heath, 18 How. St. Tr. I, was 
for perjury committed by the chief witness for 
the defendant at the second trial. The re
markable feature is that. though the jury 
found for the claimant in the second trial. yet 

in the third. in which the whole cause was virtu
ally re-tried. the jury acquitted of perjury t.he 
chief witness against the claimant at the second 
trial. The trials (omitting most of Heath's 
Trial) have been reprinted (1912) in the Notable 
English Trials Seric.., (later termed Notable 
British Trials Series). under the distinguished 
editorship of Mr. Andrew Lang. 
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(le£cndant) hath the same tendenc:.', it ought upon the same principle to be admitted." 
nA W:;O:":, B., was at first undecided, but later agreed with ?\Iounteney, B. Chief Baroll 
BO\n;~ also, in charging the jury, finally showed his accord with the same general principlc, 
iu thus alllldin~ to the kidnapping: "You will also consider whcther thesc acts arc not 
evidence to satisfy you that the defendant, in his own thoughts and way of reasoning,con
siclered the staying of the boy here as what might some way prejudice his title. But whether, 
as insisted upon by the plaintiff's counsel, you ought to take this as an admission on the part 
of the defendant that the plaintiff was the lawful son of Lord Altham [carl of Anglesea], 
\\;11 deserve further consideration. Undoubtedly there is a violent presumption, hecause 
no man is supposed to he wicked \\;t!lOut design, and the design in this act must be some way 
or other relative to the title j hut whether or no it was the opinion of the trouble he might 
have from this lad that induced him to do the act, or a consciousness that the lad was the 
son of Lord Altham, must be left to ~'our determination." 

1870, COCKIlUR:-:. C .. l., in Moriarty y. R. Co., L. R. 5 Q. B. 319: "The con,luct of a 
party to the causc may be of the highest importance in determining whether the calise of 
action in which he is plaintiff, 01' the ground of defence if he is defcndant, is honest and 
just, just as it is evidence against It prisoner that he has said one thin~ at one time and 
another at another, as showing that rccourse to falschoods leads fairly to an inference of 
guilt. Anything from which such an inference can be drawn is cogent anrl important 
e\'idence with It view to the issue. So, ii you can show that a plaintiff has been suhorn
ing'false testimony, and has endcavofeu to have recourse to perjury, it is strong evidence 
that he knew perfectly well his cause was an unrighteous one. I do not ~ay that it is 
conclusive j I fully agree that it should be put to the jury with thc intimation that it docs 
not always follow, because a man, not SUfI.' he shall be able to succecd hy righteous means. 
has recourse to means of a different character, that that whieh he desires, namel: .. , the 
gaining of the \;ctory, is not his due, .1r that he has not good ground for believing that justice 
entitles him to it j ••• but it is always evidence." 

1873, COCKBURX. C. J., in R. v. Castro (Tichborne Case), Charge to the Jury, I, 813: 
"These falsehoods [of the defendant], however, must not operate unduly to the preju
dice of the defendant beyond this, that fabehood is a badge of fraud j and a case which 
is sought to be supported by means of deception may 'prima facie', until the contrary he 
shown, be taken to be r. bad and dishonest case j and, further, the recourse to fraud and 
falsehood necessarily engenders distrust." 

1905, PHILLBfORE, .l., in R. v. Watt, 20 Cox Cr. S52: "The principle is in fact well estah
li~hed. . .. It is this, that the eonduct in thc liti!;ation of a party to it, if it is such as 
to lead to the reasonable inference that he disbelievcs in his own case, may be proved and 
used as evidence against him." 

1850, SHAW, C. J., in Com. v. Webs/er, 5 Cush. 205, 3IG: "To the same head may be 
rC£errer\ all attempts on the part of the accused to SlIppress evidencc, to suggest false and 
d('ceptive explanations, and to cast suspicion without just cause on other per~ons, all 
III' any of whieh tend somewhat to prove conseiousncss of guilt, and, when proved, to exert 
a n influence against the accused. But this e<lIlsidcration is not to be presserl too urgently; 
because an innocent man, when placed hy circumstances in a condition of suspicion and 
danger, may resort to deception in the hope of avoiding the force of sueh proofs." 

1862, BIGELOW, C. J., in Egan v. Bowl,:er, 5 All. 452 (admitting eddenee of suborna
tion of a witness): "The inference is a reasonable and proper one that a person ha\'ing 
an honest and fair. debt will not endeavor to support it by falsehood and fraud j and thl! 
fact that he resorts to such means of proof has a tendency to show that hc knows he cannot 
maintain his suit by evidence derived from pure and incorrl1pt sources." 

1874, State v. Reed, ti2 ?\Ie. 145 j the following charge was approved: "There is no 
rca.~on, if he is innocent, for withholding a single truth; there is ever:, reason for utter
illg it if innocent. If guilty, if he does not confess, the resort in all cases is or must ever 
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be to falsehood, c,·..sinn. or silence. . .. Each falsehood utterer! by way of cxculpation 
becomes an article of ('irculllstantial evidence of greater or lcs~ inculpatory force." 

1875, Hoss. J .• in Green v. Iroodbury. 48 "t. G: "All authorized attempts of 11 part~· 
to suppress the te:;timony of the other part~· arc dearly adllli~siblc. and are evidence that 
in such party's own conviction his ('Usc will not bear full examination. They show a 
consciousness in ~u("h party of the weakness of his own cause." 

As the general principle applies in common to all these forms of conduct, it is 
not necessary, nor is it usually possible. to discriminate the precedents that 
apply it in one or another form. Hough!y classifying them, they admit all 
forms of: 

Personal fal.~~ficafioll by the party in the cOllrse of the litigation; 2 

2 Federal: 18(\(1, F. S. ,'. Ranrlall. Deady 
524. 542. 5·13 (rontradi~tiolls, misstatements, 
falsifications of "utries); IbUIi. Wilson v. U. S., 
162 U. S. 613, 16 Sup. ~ll5 (fabe "tories)' lSll3, 
Tucker I'. U. S .. 151 1:. S. \6.\, ItlS, 14 :3U(l. 2flU 
(affidavit of co!!tiuuance) ; 1010. Waller 
t'. U. S., 8th C. C. A .. 1 ill FNI. SIO (feiJ.:ni:.J.: 
insnnity): Alabama: 18i3, Walker ,'. Statl!, 
49 Ala. 398, 401 (l~inl! I!xplunatioll of sU;;(li"iou~ 
circumst:mcl's); Isi5. LU"i,on r. State. 5·1.·\la. 
519, 52i ("fahri('ation of e\'idl'lIce"); ..!r
kall3as: 1894. Jones I'. Stute. 50 Ark. 41i, 27 
S. W. 601: fl. c.1l1 Ark. ):;8.:12 S. W. 81 ("falsl!. 
improbable. und (orl cont.radirtory statcml!ut..," 
explainintc suspiPious ('irc:um~tafH'eS against. 
him): 1907, Weaver \', Stutl'. l:i;j Ark. l1!l, 102 
S. W. 713 (affidu\'it for I'ontinuanl'e; repudiut
ing Burris r. State, 3S Ark. 221, il/fra, :llld Polk 
v. State, 45 Ark. 165. on the grollud that the~' 
were dl'dded when an uceused was disqualified 
to testify): 10]'!, BillinJ.:s I'. U. S., 42 D. C. 
App. 413 (u~cuscd's fal~1! dl'llial that he hall 
before been urrested and photographed in the 
rogul's' gallery. eXI·luded); J "dit1l:1l: IS!)i. 
Hinshaw r. Statl!, l·li Ind. 33·1. ·17 =--. E. 15':\ 
(telling a false stor:.); Maille: ISi4, Statl! 1'. 

Benner. 64 Me. 26i. 289 (falsc ~tori(5): 1921. 
Statl! r. Ward, lin Me. ·182, III Atl. S05 (mur
der): JI 1UI.9achllsrt! .• : 1 n02. Com. l'. De'·:me~·. 
182 Mtl.<;S. 33.61 =--. E. 402 (\yinl!;): 1n06, Ben
nett v. Susser. 191 1\Iass. a29. i7 ~. E. S:S4 (a 
"deliberate misstatement of fa('t" h~' 1\ party 
on 1\ material point may be> considerl!d by the 
jury" as an admi"sion that his daim is wrong
ful": hut here the illstruetion was nnt held 
demandable: Mic-higan: IS~O, People r. 
Arnold. 43 Mich. 303, 306, 5 X. W. 3S5 (de
fondant's stutement at the prioT triul, admitted 
and allowed to he shown false: Curle),. J.: 
"It betrays a consciousness that. unless thc 
jury arc made to belie\'e a falsehood. the casl! 
against the party is sufficient to l'oll\'iet him" : 
Christiancy, J., diss., hut his opinion seems to 
rest on the rule that a witnes.-; i~ not te he con
tradicted on a collateral point.· a rule not here 
applicable, because it is the party'~ fnhri('ation 
QB defendant, not as witness, that is oITered) : 
1905, People ~. HolTtnalm, 142 Mich. r,:H. 105 
N. W. 838 (false uffid:nit of coutiuuan~ei: 

Missouri: 1001. Statl! r. Furgerson, 162 Mo. 
6flS. (i:~ S. W. 101 (fal~e stories. I!tc.); Ncrada: 
l~i·1. SUite ". En, 10 Nev. 2ii, 281 (larceny; 
different statl!ment.'i as to show possession was 
ohtained. admitted): NclO York: 1Si·1. Cole
man r. People. 58 N. Y. 556, 560 (false state
ments received" as showing n consciousness of 
wrong"); Ort'OOIl: 1006, State r. Jennings, 
4"; Or. 483, Si Pac. 52·1 (false stawments): 
\l'isclI1lsi,,: 1S7U. Dickerson v. State. 48 Wis. 
288, 2U:!, ·1 W. W. :121 (flllse stnril!s). 

COIIITII, bllt unsound: ISSI, Burris t'. State, 
3s Ark. 221, ~:!5 (an affidavit for continuance 
to secure absent witnesS()s had statl!d that they 
would pro"c threats of the dcreasl!d: on the 
trial theS() witne~S()s wl're oITered by the State 
to testify that they had nl!,'l!r heard such threats 
nOT t.old the defendant about them; I!xcluded, 
on tlte theory that. the defendant's character 
WaS attacked; the present u~e of such evidence 
was ignored; it showed a corrupt falsification 
by the defendant). 

1UOS, Darrell v. Com., Ky. ,88 S. W. 
lOGO (this astonishing ruling holds that where 
tlte Htate has a\'oided a demand for continuance 
by admitting un affid:L\'it of tl!stimlJllY of ah
gunt witness, the Statc cannot show that the 
witness is dead and that the sworn stateml!nt 
as to his absence was false: compare § 2595, 
n. 2, posl). 

The apparent n!ling in Brown r. Stllte, 142 
Ala. 287, 38 So. 2GS (inO·1), that the fabrieation 
of a sla/emellt uf testimollY uf all al,se7l1 willlc .•.• 
("showing") cannot be proved, wlll're thl! 
party hus neither fornmlly introducl!d tilt! 
~howillg nor called the witnesg, scem.i erro
nCf,us. 

Distinguish the improper attempt to Ilrgue 
from the lal~illJ of the drfll/lI[a II t's rase lUI a whole; 
this would he a hl!gging of til() question: 1892, 
Com. r. Trefethen, 15i Mass. ISO, 199, 31 
N'. E. U61 (" To argue that, by the otll()r evi
dl'lIee, the defendant is shown t.o bc guilt\' and 

• • 
that t.herefore his denial of guilt is fal;c and is 
!ldditionul e\'idence against him, ought not tn 
be permitted"). 

Compure thl! principle of 'fnlsus in uno' as 
applied to witlleS8CS (post, § 100S). 
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Fabrication. or manufacture of pvidence, by forgery, bribery, 8ubornation, 
nnrl the like; 3 

Suppre88ion of evidence, b~' intimidation, eloignment, or concealment uf wit
nesses or materia~ objects,4 or 

3 E!"GLAXD: 1 i43, Crnig demo Anncsley r. hrihc jurym('n); Mississippi: 1903, Baker D. 

AngleS!'a. 17 How. St. 1'r. 1217 \S!'e quotation State, 82 ;\liss. 84, 33 So. 716 (defendant's rc-
Bupra); 180G, Vowles 1'. Young. 13 Ves .. Tr. 140 quest to B. to te~tiry falS!'I~' if called, B. not 
(forgery of a register; Erskine, I .. C.: "Every being called, excluded; unsound) ; !!.l05. 
caS!' must depend upon its own circum- Dickey v. State, 8G Miss. 525, 28 So. 776 (at-
stances"); 1S70. Moriarty 11. R. Co .. L. R. 5 tempt to suborn perjury); NcbrCl8ka: 1904, 
Q. B. 314 (attempts to suborn witnesses, by the Bleir~. State. 72 !\ebr. 501, 101 N. W. 17 (re-
plaintiff and by C. acting under his authorit::; mo\"al of the prosecutri;oc); New.Merico: 1915. 
Blackburn, J.: .. I think there is no caS!' or Stutc r. Ancheta. 20 N. M. 19, 145 Puc. 1086 
authority in which the preS!'nt point was actu- (attempt to bribe a wiUIl'~s); North Carolina: 

II I d t th I I t d f \ 1"'-- t;;t t B -6" C ')')') .)'). ( . a y ru e . excep e ce e )ra e CUS!' 0 ,n- 01 1 • ~ a e r. rown. 1 ..... '. ___ • __ .. uSlllg 
nesley r. Earl of AngleS!'a"; the proper infer- false testimony; but the falsities of a witness of 
ence is that" he was \'Cry doubtful about his the defendunt must of course have been koowil 
case, not necessarily that he thou~ht his to him beforehand); Oklahoma: 1921. Rogers 11. 
caS!' untrue. but that it was not n good one"; State. Okl. Cr. ,197 Pac. 525 (unlawful pos-
see quotatir)ll supra); 18;6, Lncey V. Hill, session of liquor; offer of money to arresting 
L. R. 4 Ch. D. 5a7. 543 (Jessel, ;\1. R.: .. No officers. admitted); Oregon: 1895, State v. 
mnn makes fictitious entries and commits Reinhnrt. 26 Or. 466. 38 Pac. 825 (false entries 
forgeries except to concenl that which he knows of nccount); Pr.IlTlsy/t'allia: 1898. McHugh v. 
ought t/) be concealed for his own credit; and McHugh. IS6 Pn. W7. -10 Atl. 410 (attempt 
therefore no one can doubt for a moment thnt to suborn witnesses und to corrupt jurors. ad-
Sir R. Harvey was perfectly well aware that mitted; that defendant was acting as executrix 
he was commItting these frauds"); 1680, only, immaterinl); Vermont: 1855, State 11. 

Earl of Stafford's Trial. 7 How. St. Tr. 1461, Williams, '27 Vt. 724. 726 (deposition); West 
14i9 (that the defendant hud tried unSUCCel8- Viroillia: 1920. Mnynard r. Builey, 85 W. Va. 
fully to bribe a person to come as witness. ad- 679, 102 S. E. 4i:i0 (letter offering a bribe, etc., 
mitted); 1905. R. v. Wntt,20 Cox Cr. 852 (that admitted); 1921. State r. Weisscn~0ff. 89 W. 
the defendant had induced u witness to testify Va.270,lO!J S. E. 707 ("money is no object to 
fnlS!'ly on a prior day in the same cauS!', ad- me; I \Vaotto get out of it ", said to the sheriff. 
mitted; good opinion by Phillimore, J.). admitted). 

UXITED STATES: Federal: 1896, Allen v. 'CAXADA: 1888, Vye r. Alexander, 28 N. 
U. S., 164 U. S. ·192. 17 Sup. 154 (using false Dr. 89. 9.3. 04. semble (libel; defendant's 
testimon~'); IlIiI!ois: 1882. Chicago C. R. Co. change of signature since litigation began, 
v. McMahon, 103 III. 485, 487 (attempt to bribe admissible to pro\'c consciousness of guilt); 
a witness; .. it is in the nature of and implies an 1889, Alexnnder r. Vye, 16 Call. Sup. 501 (fore-
admission thut he has no right to recover if the going cn~e lIffirmed) ; 
case was tried on the e\·idence as it exists, U XI TED STATES: To the following, add the 
thnt it is not suffil'ient to recover unless aided general Code provisions. cited post, § 285: 
hy suppressing e\'idence or the fabrication of Alabama: 1857, Liles r. State, 30 Ala. 24 
more evidence "); 190:3, U. S. Brewing Co. v. (ordering his wife to hold her tongue about the 
Ruddy. 203 Ill. 30G. 67 N. E. 799 (subomntion matter, admitted); 18i5. Levison r. State. 54 
of witnesses); Iowa: 1905. Stute v. Koller. 129 Ala. 519. 528 (a con\·el'S.1tion with his llSSoci-
la. 111. 105 N. W. 391 (adultery; the wife's ate," Lie still. and keep your damned mouth 
attempt to dissuade the hU8hand's witnesses. shut", lIdmitted); California: Cal. C. C. P. 
admitted>; 1911. State ~. Kimes, 152 In. 240, 1872. § 1963. Pac. 5 (it is presumed that "evi-
132 N. W. 180 (subornation of a witness to dence wilfully suppressed would be adverse if 
perjury); KClllltcky: 1920, Hull r. Com., 189 produced"); 1895. People t'. Chin Hane, 108 
Ky. 72, 224 S. W. 492 (procuring u witness to Cnl. 5!J7, 41 Pac. 697 (intimidation of witness) ; 
testify fnlS!'ly. admitted); LouisiaTIa: 1904, 1898, People r. CluuBen, 120 Cal. 381. 52 Pac. 
State ~. Gianfaln. 113 Ln. -I1l3. 37 So. 30 (offer 658 (failure of pawnbroker to enter goods in 
of bribe to the deputy to Tl'lease him); Mas- book required by law. e\'idence of guilty 
8achu~etls: 1862. Egan v. Bowker. 5 All. 44!J, knowledge that they were stolen) : Con-
451 (suborning a witness. admitted. though the neclicul: 1896, State r. Hognn. 07 Conn. 581, 
deposition hud not been us.~d); 1877. Com. 35 At!. 508 (keeping awny a witness); 1907. 
V. Wallace, 123 Muss. 400 (attempt to bribe an In re Durant. SO Conn. 140, 07 .·HI. 497 (in-
arresting officer); 1881. Lynch ~. Coffin, 131 timidating n witness; the wit.ness' deposition 
Mass. 311, se7llble (nttempt to ~uhom a witness) ; admitted, to show what hnd led til the intimida-
Michigan: 187o!, People 11. Mason. 29 ~lidl. tion); Indiana: 1900. KeesieH. State, 154lod. 
31, 39 (attempt to influence u witness and to 242, 56 N. E. 232 (intimidation of witnesses; 
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§ 278 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

Destruction or spoliation of material objects in general 6 or of documents 
in particular (post, § 291). 

§ 279. Sallie: Other rules discriminated; Confessions, Impeachment of 
Witnesses, Failure to prove Alibi, etc. In applying the principle to the fore
going instances, no difficulty arises except so far as it becomes necessary to 
discriminate certain other principles. 

(1) The rules of limitation for an accused's confession of gl~ilt do not apply 
to conduct of the foregoing sorts, because a confession, properly so called, is 
u direct assertion of the incriminating fact and does not include within its 
definition mere conduct used circumstantially (post, § 821). 

(2) A witness may be impeached by his corrupt conduct consisting in 
bribery or subornation of other witnesses or of court-officers; this is dealt 
with elsewhere (post, §§ 957 IT.). 

(3) The mere failure to produce witnesses, documents, or chattels must be 
distinguished from the suppression or concealment of them; the inference 

"such conduct is regarded as in the nature of e\idence of share in murder); . North Dakota: 
an admission that the party has a bad case. 1899. State t. Rozum. 8 N. D. M8. 80 N. W. 
which cannot be supported by honest proof") ; 480 (intimidation of witness); Porto Rico: 
Iowa: 1878. State v. Hudson. 50 Ia. 157 {fur- Rev. St. C. 1911. § 1470 (like Ca!. C. C. P. § 
nishing money for nn accomplice's escape); 1963); Vermont: 18M. State v. Barron, 37 Vt. 
Maine: 1844. Stnte v. Bruce. 24 Me. 72 (prop.. 57,61 (getting witnesses out of thewny); 1898, 
ertyobtained by threats; its subsequent con- State v. Taylor. 70 Vt. 1.39 At!. 447 (refusal to 
cealment admitted); 1I{as8achu.~ett8: 1877. gi\'e name, age. and residence. to attending 
Com. t. Wallace. 123 Mass. 400 (illegal Iiquor- physician after arrest. held admissible. by a 
selling; concenlment of bottles); 1895. Com. majority of the Court); WiscoTZ8in: 1882, 
r. Welch. lOa Mass. 372. 40 N. E. 103 (liquor- Snell v. Bray. 56 Wis. 156. 162. 14 N. W. 14 
selling; refusal to let an officer sec something (letters to a ",itness urging non-appearance; 
hidden under the clothing and shaped like n also letters urging a particular tenor of testi
bottle); 1899. Adams t'. Swift. 172 Mass. 521. mony). 
52 N. E. 1068 (concealing identity after n col- 6 1898. Roberson t·. State. 40 Fla. 509. 24 
lision); 1900. Jones v. Shattuck. 175 Mass. So. 474 (burning n house to destroy evidence of 
415, 56 N. E. 736 (refusal to disclose one's hurglary. admitted); 1903. Weightnovel ~. 
name, on request, after a collision. admitted); State. 46 Fi:l. 1. 35 So. 856 (abortion); 1881. 
1910, Minihan v. Boston Elev. R. Co .• 205 Betts~. Stnte. 66 Ga. 508. 512 (murder; throw
Mass. 402. 91 N. E. 414 (intimidation of wit- ing nwny money taken from the deceased); 
nesses); Missouri: 1907. State v. Mathews. 1862. Com. v. Hall. 4 All. Mass. 306 (swallow-
202 Mo. 143. 100 S. W. 420 (threats to dis- ing a counterfeit bill when arrested on thb 
l!Uade the prosecuting witness from appearing. charge of uttering counterfeit bills); 1877, 
admitted); 1919. Rice v • • Tefferson C. B. & T. Com. v. Wallnce, 123 Mass. 400 (illegally 
Co.. Mo. • 216 S. W. 746 (death by elec- keeping liquor with intent to sell; destruc-
tric railway; defendant's concealment of denth tion of the liquors); 1882. Com. v. Daily. 
from relatives. and misrepresentation of its 133 Mass. 577 (same; intentional breaking 
cause. held open to inference); In21, State t·. of a bottle); 1892. Com. v. Sullivan. 156 Mass . 
Howe. 287 Mo. 1. 228 S. W.477 (attempt- 487. 31 N. E. 647 (snme; dl'struction of 
ingto "spirit away" awitness); NewMcrico: liquor); 1904. Harper v. State. 83 Miss. 402. 
1918, State v. Riddle. 23 N. M. 613.170 Pac. 35 So. 572 (hypodermic injections. to prevent 
61 (larceny of cattle; branding another's the ,ictim from telling, excluded; absurd); 
maverick in an unrecorded brand and later 1883. State v. Dickson. 78 Mo. 438, 448 (mur
altering it to the . party's own brand. ad- der; burying the dead body in a hole. and 
mitted as .. a form of deception .•• of highly false statements as to the cause of the de
probative value"); New York: 1915. People ceased's disappearance. admitted); 1920. 
r. Willett. 213 N. Y. 368, 107 N. E. 707 (cor- State ll. Moss. 95 Or. 616. 188 Pac. 702 (lar
rupt procurement of nomination; certain ceny of cattle; .. the mere fact that one man's 
editorials b~' other persons. admitted as inter- brand is found UlJon another man's animal" 
preting defendant's conduct in suppressing is not sufficient evidence. without connecting 
facts. etc.); 1916, People ll. Galbo. 218 N. Y. the defendant in some way with the brand-
283.112 N. E. 1041 (concealment of a body, as ing). . 
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§§ 244-293) DISCRIMINATIONS §279 

from the former conduct is a more restricted one (examined elsewhere, post, 
§§ 285-291). In particular, the failure to establish an alleged alibi is,to be 
distinguished from the use of perjury or subornation in an unsuccessful at
tempt to prove the' alibi'; the latter admits of the usual broad inference from 
rraud. but the former amounts to nothing more than an inability to prove the 
specific fact of ' alibi I: 1 

1866, WELCH, J., in Toler v. Slate, 16 Oh. St. 585: "The defendant's case is often much 
weakened by an unsuccessful attempt to prove an «alibi.' But this result happens, not be
cause of any implied or technical admission in .... ol .... ed in the attempt, but because of fraud 
and subornation of perjury manifested in the attempt. . .. In no case can the attempt 
be held to involve an admission of crime, nor the simple failure to establish it afford any 
presumption of the defendant's presence at the time and place when and where the crime 
was committed. . ., It can have no effect upon the question of his presence at the place 
charged, otherwise than by disclosing falsehood and prevarication and thus affording 
general evidence of guilt." 

(4) An offer of compro11li~e is in general inadmissible (post, § 1062); hence, 
in a criminal prosecution, bon offer of money to the injured party, which 
might otherwise be admissible as an attempt to bribe a witness, may be 
inadmissible if construable mercly as an offcr to redress the wrong.2 

§ 280. Same: Fraud in Separate Litigation; Fraud by Agents. (1) The 
use of fraudulent practice in a separate litigation has of itself no other sig
nificance than a reflection on the opponent's gencral character as an unscru
pulous man, and is of course from that point of view inadmissible (ante, 
§§ 55, 64). But, so far as the other litigation involves substanCally the 
same issue or object as thc present one, a party's fraudulent conduct in the 
former, indicating a consciousness of the weakness of his cause, carries the 
same indication for the present cause, since by hypothesis the two causes 
are substantially the same with reference to the party's motives. On prin
ciple, then, the misconduct of the party in other litigation should be received, 
provided the issue involved was in effect the same, or provided the interests at 
stake in that and the present litigation are so united that the motive to suc-

§ 279. I .4ccord: 1876, Porter r. State, alibi or any other fact; unsound); 1870, State 
55 Ala. 107; 1902, Tatum v. State, 131 Ala. v. Josey, 64 N. C. 56, 59, semble (mere failure 
:!2, 31 So. 369' 1883, Kilgore v. State, 74 Ala. to prove an . alibi' suffices). 
8: 1881, People v. Mnlaspina, 57 Cal. 628; But any inference which merel~o accepts the 
1869, White v. State, 31 Ind. 262, 204 ("The failure of e\'idcncc to deny the fact, as in
fabrication of an 'nlibi', likc thc wilful intro- dicating the truth of the fact, is permissible 
duction of false and fabricated eddence in on the principle of § 285, post: 1865, Gordon 
support of any other ground of defence, is n v. People, 33 N. Y. SOl, 508 (inference allow
circumstance against the accused"; but not able for failure to account for whereabouts); 
the mere failure to succeed in showing an 1879, Dean's Case, 32 Gratt. Va. 912, 925 (" the 
'alibi'); 1904, State v. Aspara, 113 La. 940, failure unexplained to assert the defence of an 
37 So. 883 (false statements as to alibi); • alibi' when it could first be made [here, at the 
1878, Turner v. Com., 86 Pa. 54, 73; 1898, preliminary examinationl, and if true would be 
Ford 11. Statl!, 101 Tenn. 454, 47 S. W. 703. conclusive, is always regarded •.. as a most 

Contra: 1922, Threet v. State, - Ala. App. suspicious circumstancc", indicating that the 
-, 91 So. 8!J0 (" an attempt to prove any 'alibi' was fnlsej. 
materinl fact in defense, followed by a failure, t 1906, Sanders I). State, 148 Ala. 603, 
is a circumstance to be weighed against the 41 So. 466 (rape; offer oC money to the 
party making it", whether th°e fact be an woman's father). 
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§ 280 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

ceed unlawfully in the present case might be supposed to be furthered by 
fraud in the former one.1 

(2) 'Vhere the fraudulent act bribery, intimidation, spoliation, or the 
like has personally been committed by an agent or other third person, and 
not by the party-opponent himself, it is obvious that the act must be brought 
llOme to the party's connivance or sanction, express or implied, in order to use 
it as indicating an~' consciousness on his part of a weak cause. In thus con
necting it with the part~·, it is to be noted, on the one hand, that no mere 
technical theory of agcncy will suffice to charge him; for it is not a question 
of legal liability, but of actual moral connivance. On the other hand, no 
less should mere technical deficiencies of proof be allowed to exonerate him; 
due regard to the common probabilities of experience should be paid. For 
example, if a witness has been suborned by B, a clerk in the defendant's 
bank, it is idle to argue that such a clerk has no implied authority to tamper 
with witnesses, and therefore that some conversation or letter of the de
fendant, expressly authorizing B's errand, must be proved. Why should 
B meddle in ~'.lch fashion, except upon some hint or order from the defendant? 
The relation between the two, together with common experience, should 
suffice to admit the fact, leaving to the defendant the opportunity to excul
pate himself, as he easily could if innocent of any share. The common 
probabilities of such cases cannot be ignored; and it is better to admit such 
facts in the fair certainty that an innocent party can protect himself, than to 
exclude them by requirin~ such a degree of connecting proof as practically 
gives a general immunity to fraud and chicanery. Most Courts exhibit an 
undue tenderness for technicality in dealing with such evidence, and shut 
their eyes, with solemn pretence, to that which everyone must believe to be 
deserving of strong suspicion. Ko general rule seems to have found accept
ance; 2 but the wide variety of judicial attitude may be seen in the following 
passages: 

§ 280. 1 The precedents do not shnw the alone to have been in mind); 1881, Hastings 
Banction oC any general rule; the phrasing 1>. Stetson. 130 Mass. 76 (attempt to bribe 
above. in its second proviso. is illustrated by a juror at a former trial oC the same case. ad-
the first of the ensuing cases; 17<13. Craig mitted); 1866, State v. Staples, 47 N. H. 113 
demo Annesley v. Anglesea. 17 How. St. Tr. (an offer oC a bribe to a witness for help in a 
1217 (sec quotation an/e. § 278; Bowes. C. Boo series oC charges including the prescnt, ad-
seems to have dissented); 1896, Georgia R. mitted). 
& B. Co. v. Lybend, 99 Ga. 421. 27 S. E. 7!l4 For the use oC similar evidence to impeach a 
(a false affidavit in connection with a Cormer witness as corrupt. sec post, §§ 957-963. 1040; 
trial oC the same cause; Atkinson. Joo diss.. some of these cases involved witnesses who 
because of the incidental admission of facts were also parties, and they might serve as 
affecting character); 1899. Fuller v. Fuller. precedents under the present head. 
108 Ga. 256, 33 S. E. 865 (attempted suborna- Compare also the use oC other JratUk as 
tion in another case, excluded); 1899. State v. evidence of intent or plan (post. §§ 333, 340, 
Seevers. 108 Ia. 738. 78 N. W. 705 (institution 352). 
oC a collateral prosecution against complainant 2 The preceden~ to Curnish no ac-
to hinder present trial. admitted); 1839, Com. cepted rule or test: 
v. Sacket. 22 Pick. Mass. 394 (afTer of reward. ENGLAND: 1743. Craig demo Annesley v. 
on behalC of the opponent. for his testimony in Anglesea. 17 How. St. Tr. 1217 (sec quotation 
a c1a~ oC cases including the present, admitted; supra, ~ 278); 1820, The Queen's Case, 2 B. 
but here the impeachment of the witness seems & B. 302; S. c. Queen Caroline's Trial, LinD's 
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§§ 244-293] FRAUD BY AGENTS § 280 

1820, Almon, C. J., in The Queen's Case, 2 B. & B. 302 (answering the question, Whether 
the offer of a bribe, to a person not called as a witness, by one employed as an agent to pro
cure evidence, is admissible): "This is a lawful employment necessary in many cases, 
... and, being a lawful employment, it is to be presumed, until the contrary be shown, 
that the employer means and intends that his agent shall execute it by lawful means .... 
The prosccutor may, up to the very moment when the proof is offered, bc wholly ignorant 
of the wicked act of his agent; it is no less consistent that, having been informed of it, 
he may ha\'e rejected it with indignation and have repudiated the proffered testimony and 
\,;thholden the witness from the Court; and if he be absent from the trial, which frequently 
happens, it may be impossible to prove his ignorance in the one case or the propriety of his 
conduct in the other .... [Nevertheless] I am by no means prepared to say that in no case 
and under no circumstances appearing at a trial it might not be fit and proper for a judge to 
allow proof of this nature to be submittt-d." 

1!l01, VA!I1!'1, .J., in Nowac/. v. R. Co., 166 N. Y. 433, 60 N. E. 32: "If an honest man 
by mistake employs a dishonest one to look up witnesses for him, and the latter, through 
excess of zeal, resorts to bribery, although it was never thought of by his employer, it is 
better, for cleanliness and purity in the administration of J';stice, that the facts should be 

cd., iii, 168. 177. 184 (offer of bribe. made by State. by third persons with the delendant's 
A. not a witnes.~. to B, not a witness. A being privity. admitted) ; 
the party's agent to procure witnesses. but no Kentucky: 1902. Ashcralt v. Com.. Ky. 
authority to offer bribes being expressly shown; • 68 S. W. 847 ("that the prisoner's latber. 
excluded. because the party may havc been or any other person than the prisoner. had 
wholly ignorant of it; unsound, for (1) it is bribed or offered to bribe a witness in the case, 
possible that the party was ignorant, but it is could not be a relcvant fact against tbe pris-
entirely unlikely; common probability sug- oner") ; 
gests connivance as the most likely explanation, Louisiana: 1899, State v. Harris. 51 La. An. 
and a party's bribes can otherwise be hn:d!Y 1105, 26 So. G4 (admissions ol subornation by 
ever proved; (2) repeated instances of the a relative. not shown to be an agent. excluded) ; 
sort indicate a general plan to bribe, on the .Mll88achusells: 1825. Corn. 1'. Robbins. 3 Pick. 
principle of § 343, post. and from that may be 63 (husband's attempt to suborn the prosecu-
inlerred the probable bribery of other persons tor not to testify. excluded as not made v.ith 
actually examined as witnesses, and this cir- the defendant-wife's prhity); 1883. Corn. v. 
cumst:mce. no matter who gave the bribe. Ryan, 134 :'.fass. 22:3. 225 (suppression of 
would be admissible under § 962. post; see c\idence by a pr05ecuting officer in a criminal 
the argument of Mr. Wilde und Lord Erskine. case; undecided); 18S8. Com. v. Locke. 145 
ut pp. 172, 17&. ubi supra). Mass. 401, 14 N. E. 621 (same; destruction of 

UNITED STATES: Federal: Baltimore &: liquors by the defendant's barkeeper. ad-
O. R. Co. 1). Rambo. 8 C. C. A. G. 59 Fed. mitted); 1888. Com. ~. McHugh. 147 Mass. 
75, 82 (attempt at bribery hy the "special 401. 18 N. E. 74 (same; destruction by a 
agent" of the defendant, admissible); person present. \\ithout the defendant's ob-
_llabama: 1856. Murtin t'. State. 28 Ala. 71. jection. admitted); Com. v. Downey, 148 
81 (suppression of evidence; third person's Mass. 14, 18 N. E. 584 (same; destruction of 
conduct. inadmissible unless a connection with liquor by the defendant's ",ife. admitted): 
the party is shown) ; 1888, Com. v. Gillon. 148 Mass. 15. 18 N. E. 
L1rkallsas: 1908, Strong v. State, 85 Ark. 536. 584 (same as Corn. t·. Downey); 1909. Com. v. 
109 S. W. 536 (threats against witness lor Min Sing. 202 Mass. 121,88 N. E. 918 (bribery 
prosecution, by unknown person, admitted of four persons. who did not in fact testily, by 
merely to rebut the defendant's alleg'ltion that a police officer assisting in getting e\idence, 
the witness was testifying under a bias for the and by an interpreter used by him. excluded 
State. on the principle) ; on the lact.~. no connivance of the prosecuting 
Il/iMis: 1870. Winchell 1'. Edwards. 57 Ill. attorney being" suggested or suspected by the 
41. 48 (fabrication by a former party in in- counsellor the defendant ") ; 
terest. admitted); 1882, Chicago C. R. Co. v. Michigan: 1860, Dillin v. People. 8 Mich. 357, 
McMahon. 103 Ill. 485, 488 (a clerk of the 370 (attempts by accused's counsel and friends. 
company offered tbe bribe; the solution is to induce a witness' absence; "BUch testimony 
worked out by the doctrine of scope ol em- should only be allowed to go to the jury when 
ployment. as making the principal responsible some e\idence accompanies it upon which the 
for malicious acts) ; jury may inquire as to the prisoner's knowledge 
India7Ul: 1907, Eacock v. State, 16!} Ind. 488. of and complicity in it"); 1903. People v. 
82 N. E. 1039 (procuring a. witness to leave the Salsbury, 134 Mir.h. 537. 96 N. W. 936 (it 
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§ 280 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

shown, with the fullest opportunity fOl' explanation, than to exclude all evidence of the 
evil acts upon the ground that they were not authorized; because authority may properly 
be inferred from the nature of the employment. In such a case all doubt should be re
solved, if possible, in the interest of clean evidence and the expo~ure of foul practices." 

§ 281. Same: Explainjng a.way the Suspicious Conduct. On the general 
logical principle of Explanation (ante, § 32) the opponent may always intro
duce such facts as serve to explain away, on some other hypothesis, the 
apparent significance of the fraudulent conduct. A consciousness of the 
weakness of the cause is the natural inference, but not the only possible one, 
from such conduct; and there is nothing to prevent the admission of facts 
which make some other inference more plausible.! 

must appear that the attempt tc bribe wa.~ the erasure had been made since the arrest of 
witb the "consent or approval" of the party. accused, butthertlwas no evidence to show who 
"or at least knowledge or expectation that it· had erased it; admitted. one judge diss.); 
had been or would be made ") ; 1919, Porter v. State, S6 Tex. Cr. 23, 215 S. W. 
Minnesota: 1896, Matthews v. Lumber Co., 201 (conduct of dt>fendant's brother, showing 
65 Minn. 372, 67 N. W. 1008 (admissible if consciousness of guilt, on arrh'al of the sheriff, 
the agency is shown; here the person was only admitted to show bias of brother as a witness; 
an officer of the law) ; this solution is not sound; Dayidson, P. J., 
Mississippi: 1907, Jeffries v. State. 89 Miss. diss.); 1920, Nader v. State, 86 Tex. Cr. 424, 
643.42 So. 801 (eloignment of the prosecutrix 219 S. W. 474 (murder; offer of money to the 
by the defendant'8 brother, excluded) ; widow of the deceased, to refrain from testify-
Missouri: 1878, State v. Rothschild. 68 Mo. ing, held admissible so far as said to ha\'e been 
52, 54 (inducements to leave the State, made made by allY person testifying for the defend-
by persons not shown to be connected with ant, but not by "any friends or relatives, at-
defendant. excluded); l!JOl, State v. Huff, tempted in behalf of an accused whose own 
161 Mo. 459,61 S. W. 900 (improper attempts connection therewith docs not appear"): 
by a person claiming to represent the party, Tlcrmont: 1875. Green v. Woodbury, 48 Vt. 
but not shown to be authorized, excluded); 5 (attempt to keep a witness away; "such 
1920, Gebhardt r. United R. Co., Mo. , acts must be the act~ of the party, oither 
220 S. W. 677 (personal injury; attempt by directly or by authorization "). 
plaintiff's father to suborn witnesses, admitted Distinguish the use of o\'idence of bribery 
after evidence of conspiracy) ; or the like for the purpose oi impeaching a par-
New York: 1901, Nowack v. R. Co., 166 N. Y. ticlllarwitne8s, post, §§957-963; in that aspect, 
433, 60 N. E. 32 (a corrupt olier by Olle con- the witness' conduct, e.o. offering a bribe to 
cededly an agent to interview witnesses. ad- another desired witness, is relevant to show 
mitted. the party being a corporation; Lan- his own corrupt interest or bias, and not the 
dOll, Haight, and O'Brien, JJ .. diss.; ~ee party's corrupt intent; hence the party's 
quotation 8upra) ; authority or connh'ance is immaterial, and 
Ohio: 1883, Tullis v. State. 39 Oh. 200 (that need not be evidenced. 
money had been offered, though not by the Compare the rulings in regard to using a 
opponent's agent, admitted) ; compr"mi~c by an authorized person, post, 
Okw.homa: 1922. Freeman v. State, Ok!. Cr. § 1062. 
-, 203 Pac. 1052 (attempt of defendant's § 281. I l!J03, Sherrill v. State, Ala. , 
attorney to suppress testimony, admitted); 35 So. 129 (an explanation made some time 
Pennsylvania: 1876, Heslop v. Heslop, 82 Pa. after the flight, excluded); 1859, Com. ~. 
537 (efforts to tamper with a witnes5. by the Goodwin, 14 Gray Mass. 55 (as tending to 
defendant and her son jointly, admitted) ; explain away his falsehoods, the defendant 
Teras: 1899. Luttrell v. State, 40 Tex. Cr. 651, was not allowed to show that he had formerly 
51 S. W. 930 (subornation by defendant's acknowledged the truth ill the matter; ap-
attorney; excluded for lack of proof of author- parently too strict a ruling); 1881, Lynch v. 
ity): 1913, Burnaman v. State. 70 Tex. Cr. Coffin, 131 Mass. 311 (fabrication of e\;dcnce: 
361, 159 S. W. 244 (corrupt offer by the ac- explanation allowed) ; 1883, Homer v. Everett, 
CUBed's brother. who was also a witness, held 91 N. Y. 641, 646 (permitting an explanation 
admissible, D~vidson, P. J., diss.; prior cases of an alleged attempt to suborn); 1903. Eyans 
collected); 1915, Latham v. State, 75 Tex. Cr. v. State, Tex. Cr. ,76 S. W. 467 (flight). 
575, 172 S. W. 797 (erasure of the defendant's Compare the principal allowing esplanll-
name as signed in a hotel register; the entry tion of an admission (posl, § 1058) and of a 
of it was an incriminating circumstance, and witnes3' prior scl/-con/.raaicl.ion (posl, § 1044). 

574 



• 

§§ ?t4 293] FRAUDS; PRECAUTIONS AGAINST INJURY § 282 

§ 282. Same: (3) Taking Precautions to remedy or prevent Injury; Con
veying Property; Insuring a.ga.inst P..i.sks; Offer of Compromise. The oppo~ 
nent's conduct in taking precautions to prevent an apprehended injury, or 
to remedy one already inflicted, may sometimes indicate a consciousness of 
wrong, in respect either to the party's identity as the wrongdoer or to his cuI. 
pabilit~T in doing the act. For example, the precautions taken by the ou-ner 
of an animal alleged to be vicious would be some evidence of his knowledge 
of that viciousness; 1 the reglilations adopted by an employer for the conduct 
of a factory or a transportation system, may be some evidence of his belief 
as to the standard of care required, and thus of the negligent nature of an 
act violating those rules; 2 the coltt1eyance of property, during litigation or just 
prior to it, may be evidence of the transferor's consciousness that he ought . 
to lose; 3 the procurement of an abortion may indicate consciousness of the 
procurer's paternity; 4 and other instances may well occur.s 

§ 282. 11796. Jones tl. Perry, 2 Esp. 483 
(the precaution used in tying up a dog. ad
mitted to show defendant's knowledge that it 
was fierce and dangerous); 1900. Sanders tl. 

O·Callaghan. 110 Ia. 5701. 82 N. W. 969 (keep. 
ing a dog chained so that it would not bite is 
an admission of his vicious character); 1883, 
Montgomery v. Koest(>r. :15 La. An. 1mH. 
1093 (similar); 1888, Brice v. Bauer. 108 N. Y. 
428.431. 15 N. E. 695 (similar); 1914, U. S. 
Briones. 28 P. 1. 367, 379. 

2 1902. Chicago & A. R. Co. v. Eaton, 194 
III. 441. 62 N. E. 784 (adoption of a rule re
quiring flags and torpedoes in a certain md
gency, held an admission .. that ordinary care 
required the course of conduct prescribed ") ; 
1904. StevenH v. Boston Elev. H. Co .. 184 Mass. 
4i6. 69 "'. E. :3:~S (" A rule made by a corpora
tion for the gnidilnre of its Hen'ants in matters 
affecting the safety of others". and its \·iolation. 
raises an implicatioll that there was a breach of 
duty towards the third person .. as well as 
towards the master who prescribed the con
duct that he thought necessary or desirable for 
protection in such matters. Against the 
proprietor of a business the methods which he 
adopt.~ for the protection of others arc some 
e\;dence of whilt he thinks necessary or proper 
to insure their safety"; good ('pinion by 
Knowlton. C. J .• citing authorities); 1920. 
Bilodeau v. Fitchburg & L. St. H. Co .. 236 
Mass. 526. 128 N. E. 872 (injury by street-car 
to person on track; Public Sen'ice Commis
sion's rules for headlights. etc., ellcluded; but de
fendant's book of rules for operation of cars, ad
mitted); 1921. Parksv.United R.Co.. Mo. , 
235 S. W. 1067 (injury by a street-car; de
fendant's rule requiring motormen to stop be
fore passing another car standing. admissible) ; 
1913, Canham II. Rhode Island Co., Vt.·, 
85 At\. 1050 (collecting the cases). 

Contra: 1920, Louis\'ille & N. H. Co. 11. 

Stidham's Adm'x, 187 Ky. 139. 218 S. W. 
460 (death lit a railroad traek; defendant's 

rules as to keeping a lookout on locomotives, 
ex('luded) . 

For the use of o/her 11crsons' regulatwns. or 
municipal ordinancCl!. to e\'idence negligence, 
see post. § 461. 

3 .4ccord: 190·1. Camsusil ~. Coigdarripe, 11 
Br. C. 17i. 192 (action for breach Qf trust; the 
trnstec's con\'eyance of his property pending 
suit, held a proper subject for cross-examina
tion); 1907. Pelkey v. Hodgdon, 102 Me. 426, 
67 Atl. 218 (mortgage of property. admitted) ; 
1906. State v. Kincaid. 142 N. C. 657, 55 S. 
E. 647 (seduction; transfer of property to 
evade the result of conviction, admitted); 
1882. Heneky v. Smith, 10 Or. 34!J (transfer of 
land. after a shooting. admitted); 1918. 
Chaufty n. DeVries. 41 R. 1. 1. 102 At). 612 
(personal injury; defendant's transfer of prop.. 
erty immediatel~' afterwards. admitted; au
thorities collected) ; 

Contra: 1898, 1\Iiller v. Dill, 149 Ind. 326, 
49 N. E. 272 (mere fact of conve~'anee of prop.. 
erty. not received as an admission of a debt) ; 
1892. Jackson F. C. S. P. & Tile Co. v. Snyder, 
!l3 Mich. 325. 53 N. W. 359, 8emble (that the 
defendant had disposed of his property pending 
suit, excluded); 1901. Hocks tl. Sprangers, 
113 Wis. 123. 87 N. W. 1101 (defendant's 
attempts to dispose of his property. ex
cluded) . 

• 1!J20. Thomas D. Jones (1920) 2 K. B. 399 
(1!l21) 1 K. B. 22 (bastardy; 8Wlble. sending 
for a doctor is not an admission of paternity, 
the woman Ihing ill the same house as de
fendant); 1881. McIlvain 1). State, 80 Ind. 71 
(bastardy; the fact that the defendant had. 
after the complainant's pregnancy, procured 
abortion-medicine for her, admitted); 1894. 
Budder D. Keefer, 100 Mich. 272. 273, 58 N. W. 
1007 (bastardy; dcfendant's inquiries of a 
physician for what WM .. good to get a young 
lady out of a fix ", admitted); 1868, Fox v. 
Stevens, 13 Minn. 252; 1903, Gatzeme\'cr ~. 
Peterson, 68 Nebr. 832, 9-1 N. W. 9i4' (bas-
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§ 282 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

But it is plain that tllC prior provision of insura1lce against a. certain c1a~s 
of risks can permit no snch inference; first, because insurance is rnainl~' 
intended to guard against inevitable injuries for which no one may be to 
blame; and, secondly, even so far as it is ir.tended to cover injuries caused 
by the insured's culpability (e.g. employer's liabilit~· insurance), this affords 
no indication of the insured's belief as to the specific injury at issue, for to 
assume that it was one of the class of injuries insured against is to bcg the 
question.6 

An offer to compromise presents special distinctions, examined fully post, 
§§ IOGI, 1062 (Admissions). It suffices to note here that in general an offer 

tardy; defendant's offer to obtain medical aid 
to get rid of the child, admitted). 

Contra: 191:3, Bray v. U. S., :39 D. C. AI'P. 
600 (seduction; no authority cited); 190·!, 
Darre\1 v. Com., Ky. ,S2 S. W. :!S9 (but 
here because the charge was rape, and the de
fendant admitted the int('rt'ours(' and a\1eged 
consent; no auth·:>rity citt'd). 

~ 1911, Engel. r. United Traction Co .. 20a 
N. Y. 321, 96 N. E. 7:11 (diselmrge of motor
man since tltt injury, excluded). 

s C_~N.~l)A: 1909, Hyndman r. Stephens. 19 
Man. lSi (excluded); 1905, Longhead v. 
Collinp;wood Shiphuilding Co., IG Onto L. n. G·t 
(" This had been so ruled hy myself and proh
ably other judges, O\'er and O\'er again at nisi
prius "). 

UNITED STATES: Federal: 1920, James 
Stewart & Co. v. :S-ewby, 4th C. C. A., 26G 
Fed. 28i, 295 (employer's liability) ; California: 
1903, Roche v. LleweIlyn 1. Co., 1-10 Cal. 563, 
7·1 Puc. 14i (defendant's insurance against 
accidents held inad!llis~ible to e\'idence negli
gence, and also to eddcnre the fact that the 
plaintiff was an employee of defendant und not 
of a third person); Coillmuia (Dist.): 1906, 
Capital C. Co. v. Holtzman, 2i D. C. App. 1:!5, 
138 (the fact of defendant's insurance against 
accident, excluded, except as affecting 6 wit
ness' bias); Illinois: 1913, Mithcn '0. Jeffery, 
259 III. 372, 102 ~. E. 7iS (defendant's pro
tection by liability in8urance not being admis
sible, questions to jurors on yoir dire, intended 
to introduce tbe fact indirectly, as improper; 
prior Illinois cases cited); Maine: 1897, 
Sawyer v. Shoe Co., 90 :\Ie. 369, 3S Atl. 311 
(similar); Jfassachu8cl/S: 1S9·1, Anderson v. 
Duckworth, 162 Mass. 251, 38 N. E. 510 
(admitting a conversation for other reasons, 
but cautioning v.gainst the usc of this fact re
ferred to in it); 1919, Dempsey v. Goldstein 
B. A. Co., 231 Mass. 461, 1!H N. E. 429; Min
nesota: 1899, Manley v. Minneap. Paint Co., 
76 Minn. 1G9, 78 N. W. 1050 (employer's in
demnity policy, not admissible as an admission 
of negligence); 1896, Barg 11. Bousefield, 65 
Minn. 355, 68 N. W. 45 (that defendant wa~ 
insured against accidents in a particular mill, 
admitted solely as an admission tbat the em
ployees there working, including the plaintiff, 

were employees of the defendant und not of a 
third pcrson); 1908. Gracy v. Anderson, 10-1 
Minn. 4i6, 116 N. W. 1116 (allowing a que.
tioning of jurors as to insurance-interests, but 
not allowing the cross-examination of the de
fendant on this subject to afiect his credibilit:·. 
subject to the trial Cr,urt's discretion); X.:w 
York: 1002, Cosselmon "1'. Dunfee, 172 ~. Y. 
507, G5 N. E. 49·1 (similar); 0'<'0011: 1913, 
Zimmerle t'. Childcrs, Gi Or. 465, 1:·:6 Pac. :3!9 
(indemnity bond) ; Texas: W22, Beazle;.- v. :\Ie:;
('rs, Tex. Ch·. App., 23S S. W. 9i9 (exchange of 
uutomobiles; that defenda:lt had received an 
indemnity bond from :\1. to cover the claim 
here involved, held inadmissible); lI' ashinoton: 
1913, Armstrongv. Yakima Hotel Co., i.5 Wash. 
·1i7, 135 Pac. 232 (questions to jurors us to 
connection with indemnity companies, allowed; 
distin~uishing this from questions diTectly in
t('nded to Ild\'ise jurors that the suit wus de
fcnded by un insurer; following Hoyt v. 
Independent Paying Co., 52 Wash. GiZ, 101 
Pac. :lG7, and distinguishing Stratton v. Nichols 
L. Co., 39 Wash. 323, SI Pac. 831; the dis
tinction is futile; either the ascertainment of 
jurors' interest or the ~uppressioll of the fact of 
insurance must fTankly be aIlowed to prevail; 
110 compromise is worth while); lVisroTl8in: 
I9DO, Chybowski 1'. Buc:.'rus Co., 12i Wis. 33:!, 
lOG N. W. 833 (offer to prove insurance, ex
cluded); 1905, Wankowski v. Crivitz P. & P. 
Co., l:3i Wis. 123, 118 N. 'V. 6-13 (counsel's 
remark as to insurance. held not prejudi('ial on 
the facts); Wl(), KeIlncr v. Christiunsen, 169 
Wis. 390, 172 N. W. iU6; 1920, Smith r. 
YeIlow Cab. Co., li3 Wis. 33, ISO N. W. 125 
(fact of defendant's insurance. excluded) ; 

But the taking out of a policy may be an 
admission of oWIICTship, where that is disputed 
(011 the principle of § 283, 1I0te 5. 1)osl); 190-1, 
Perkins v. Rit'e, 187 Mass. 28, 72 N. E. 32:3 
(ownership of an elevator); 1920, Davis v. 
:s-orth Carolina 3. Co., 180 ~. C. 74, 104 S. E. 
82. 

Distinguish the usc of such e\'idence to show 
a motive in the employer to be neolioent or indif
ferent in care (post, § 393), or to show u bias in 
his testimony (post, § 949), or illtwest (post, 
§ 969); alld cases cited ill § 393 (pecuniary 

• • cIrcumstances as a motive). 
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§§ 244 293) PRECAUTIOXS AGAINST INJuRY, ETC. § 282 

to compromisc, not involving an express admission of a claim or charge, is 
not receivable, and that the principle is equally applicable in criminal as in 
civil cases. 

§ 2S~. Sawe: Repairs of a Ma.chine, Highway, or the like, after a.n Injury; 
Offers to Remedy Hal 10. If machincs, bridges, sidewalks, and other objects, 
nc\'er caused corporal injur;y except through the negligence of their owner, 
then hi:; act of improving their condition, after the happening of an injury 
thereat, would indicate a belief on his part that the injury was caused by his 
negligence. But the assumption is plainly false; injuries may be and are 
constantly caused by reason of inevitable accident, and also b~' reason of 
contributory negligence of the injured person. To impro\'e the condition of 
the injury-causing object is therefore to indicate a belief merel~' that it has 
becn capable uf causing .~lIclz an wjllry, but indicates nothing more, and is 
equally consistent with a belief in injur~' by mere accident, or b~' contributory 
negligcnce, as well as by the owner's )wgIigence. :\Iere capacit~, of a place 
or thing to cause injur~' is not the fact that constitutes a liability for the owner; 
it must be a capacity which could have hecn known to an Clwner using reason
able diligence and foresight, and a capacity to injure persons taking reasonable 

• • care In Its use. 
On this ground, then, namely, that the supposed inference from the act 

of improvement is not the plain and most probable one, such acts may be 
excluded. 

To be sure, it may be argued that, on the general theory of Helevancy 
(allte, §§ 31, :is) , it would suffice for admissibility if merely the inference 
was a fairly possible one, leaving it to the opponent to argue that it was the 
less probable one. Theoretically, it would be perhaps difficult to deny this. 
But in the present instance an argument of policy has always been im'oked 
to strengthen the case for exclusion. That argument is that the admission 
of such acts, even though theoretieaIly not plainl~' improper, would be liable 
to the jury's over-emphasis, and wouM discourage all owners, e\'en those who 
had genuinely been careful, from improving the place or thing that had caused 
the injury, because they would fear the evidential use of such acts to their 
disadvantage; and thus not only would careful owners refrain from improye
ments, but e\'en careless ones, who might haye deserved to have the eYidence 
adduced against them, would by refraining from improyements subject 
innocent persons to the risk of the recurrence of the injury. \Vhatevcr then 
might be the strength of the objection to such cddence from the point of 
view of relevancy alone, the added considerations of policy suffice to make 
clear the impropriety of resorting to it. On one or another or both of these 
grounds have most Courts rested their reasoning: 1 

§ 283. 1 In three or four jurisdictions only and Minnesota; but since Morse ~. R. Co., 
is there :my inclination to qualify or to re- in !\1iuncsota, and Columbia R. Co. ~. fiaw-
pudiate this doctrine; the early contrary cases thorne. in the Federal Court, there has been 
in Pennsy\vanil1 raised the question generaU~'. little disposition to concede any force to the 
and were followed in Georgia, Iowa, Kansas. Pennsylvania view, and it has apparently been 
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§ 283 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

1869. BR.UIWELL, B., in Harl v. R. Ca., 21 L. T. R. ~. ,.;. 26a: .. People do not furnish 
evidence against themselves simpl~' by adopting a new plan in ortler to prevent the recur
rence of an accident. I think that a proposition to the contrary would be barbarous. It 
would be (as I have often had occasion to tell juries) to hold that, because the world gets 
wiser as it gets older, therefore it was foolish before." 

1892. COI.ERIDGE, L. C. J., ill Beerer v. Ilan.yon, 25 L. J. Notes of Cases 132: "Now a 
perfectly humane man naturally makes it p.hysically impossihle that a particular accident 
which has once happened can happen again, by fencing or covering, or at any rate mak
ing safe the particular thing from which it arose. That, however, is no evidence of, and 

discarded in most courtli where it was originally placing of a rail. admitted only on cross-exam-
accepted: ination of a defend:mt Who had t{lstified to that 

E~OL'-\SD: 1869. Hart v. R. Co., 21 L. T. R. subject); InD·!. Dads v. Kornman. 141 Ala. 
N. S. 261 (injury by a railroad colli~ion; sub- 479. :37 So. 7S9 (injury at II machine; protee-
sequent improvement of tracks. excluded); th'e construction since the injury. excluded); 
1892. Beever v. Hanson, 25 L. J. Notes of Case~ Arkall.'!a.s: Hl06, St. Louis S. W. R. Co. ~. 
132 (injury on cogs of a machine; subsequent Plumlee, 78 Ark. 147,95 S. W. 442 (subsequent 
boarding of the cogs, excluded) ; removal of hand-car wheel~ for ~afety, ex-

CA~AD'-\: 1900, Cole v. R. Co., 19 ant. Pro cluded); 1907, Bodeaw L. Co. v. Ford, 82 
104 (subsequent safeguards, excluded) ; Ark. 555, 102 S. W. 896 (subseqll'lnt repairs 

U~ITED STATES: Federal: 1886, Osborne to a machine, excluded); 1912, St. Louis S. M. 
I). Detroit, 36 Fed. 36, 3S (injury at a defectiye & S. R. Co. v. Steed, 105 Ark. 205, 151 S. W. 
sidewalk; subsequent repairs, admitted; no 257 (repairs of a car, excluded) ; 
authority cited); 1892, Columbia R. Co. V. California: 1891, Sappenfield v. R. Co., 91 
Hawthorne. 144 U. S. 202, 12 Sup. 591 (in- Cal. 48, 61, 27 Pac. 590 (injury by failure of the 
jury at a machine; subsequent placing of safe- pin in the drawhelld of a car; subsequent adop-
guards, excluded); InDO, Southern Pacific Co. tion of an improved pin, excluded); 1896, 
v. Hall, 41 C. C. A. 50,100 Fed. 760 (subsequent Turner v. Hearst, 115 Cal. 394. 47 Pac. 129 
change of railroad hydrant. excluded); 1!J02. (the discharge of the reporter. after the libellous 
Choctaw O. & G. R. Co. V. McDade. 50 C. C. A. publication, excluded): 1900, Limburg V. 

591, 11Z Fed. 8S9; S. C. on appeal, 191 U. S. Glenwood L. Co., 127 Cal. 598, 60 Pac. 171l 
64, 24 Sup. 24 (changes of construction in a (wagon accident; subsequent remedy of de-
waterspout, admitted solel.;v as affecting the feet, excluded); 1903. Kahn v. Triest-Rosen-
measurement of its dimensions); 1904. Choc- berg Co .. I3n Cal. 340, 73 Pac. 164 (boiler-
taw, O. & G. R. Co. v. McDade, 191 U. S. 64, explosioll; subsequent precaution, held in-
24 Sup. 24 (subsequent changes, admitted to admissible); 1!J03. Dyas V. Southern P. Co., 
explain away the C\;dence of subsequent 140 Cl'l. 206. ia PaJ. 972 (subsequent condition 
measurements introduced by the defendant) ; of a derrick structure, admitted to show its con-
1904, Southern R. Co. V. Simpson, 131 Fed. dition at the time in question, though inciden-
705, 711, 65 C. C. A. 544 (custom of whistling tally involving a mention of the fact of repairs) ; 
at a crossing since the accident, excluded); 1904, Helling V. Schindler, H5 Cal. 303, i8 
1905, Davidson S. S. Co. V. U. S., H2 Fed. 315. Pac. 710 (subsequent sharpening of planer's 
318, C. C. A. (subsequent precautions us to knives, excluded) : 
a breakwater, excluded); 1907. Armour V. Colorado: 1874. Kansas P. R. Co. v. Miller, 
Skene, 1st C. C. A., 153 Fed. 241 (injury by a 2 Colo. 442, ·168 (washing away of a bridge; 
runaway horse; defendant's discharge of the subsequent different construction, admissible 
driver, II. year later. not admissible); 1917, to show "that the first one was inadequate", 
Bingham Mines Co. v. Bianco. 8th C. C. A.. but not to show neglig,!l1ce): 1888, Colorado 
246 Fed. 936 (death in a mine; subsequent Electric CO. V. Lubbers, 11 Colo. 505. 508, 19 
repairs, exclud~d); 1918, Du Pont de Nemours P~c. 479 '(injury to employee by electric shock; 
&: Co. v. Smith, ·:!th C. C. A., 252 Fed. 491 defendant's ~ubsequent warning to employees 
(personal injury; subsequent placing of pro- as to mode of doing work, exclud~d): 1893, 
tective apparatus for another purpose. held Anson v. Emns, 19 Colo. 27·1, 277. 35 Pac. 47 
inadmissible) ; (subsequent renewal of ropes. excluded); 
Alabama: 1896, Louisville & N. R. Co. v. Camp. St. 1921, § 2891 (railroltd's appointment 
Malone, 109 Ala. 509. 20 So. 33 (the mere fact of appraiser for damage done by fire set, not 
of repairs, held inadmissible; but in deter- to be evidence that fire" was set out or caused 
mining the condition at the tiIr.e of the acci- by the operating of Buch railroad"); 1907. 
dent, the repairF. may be considered); 1904, Diamond Rubber Co. v. Harryman, 41 Colo 
Jackson L. Co. V. CUllningham. 141 Ala. 206, 415, 92 Pac. 922 (subsequent removal of a 
37 So. 445 (defective roadbed; changes of pipe-arm causing the injury, excluded) ; 
track-timbers, etc.. admitted, to identify Connecticut: 18~H. N:.iloy v. Carpet Co. 
other timbers); 1904, Frierson V. Frazier, 142 51 Conn. :;24, 526 (injury at a door; sub-
Ala.. 232, 37 So. 825 (ferry accident, ~ub8equent sequent closing-up of the door, excluded) 
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§§ 244-293! REPAIRS AFTER AN INJURY § 283 

I protest against its being put forward ItS evidence of negligence. A place may be left for 
a hundred years unfenced, when at last some one falls down it; the owner, like a sensible 
and humane man, then puts up a fence; and upon this the argument is that he has been 
guilty of negligence, and shows that he thought the fence was neecssary because he put 
it up. This is both unfair and unjust. It is making the good feeling and right principle 
of a man evidence against him." 

1883, MITCHELL, J., ill Mor8c v. R. Co., 30 :\Iiun. 46S, Hi No W. 35S: "Such acts afford 
no legitimate basis for .construing such an act as all admission of predous neglect of duty. 
A person may havc exercise!l aU the care which the law required. Hnd yet, in the light of 

1901, Waterbur~' v. Waterbury T. Co., 74 629 (injury at a sidewalk; subsequent repairs 
Conn. 152, 50 Atl. 3 (subsequent restoration excluded. but on the theory that the acts of an 
of a railing. not received a..~ evidence that it agent. to operate as admi~sions. must be con-
was the defendant's workmen who had taken temporaneolls); 11>82. Hudson t·. R. Co., 59 
it down) ; Ia. 5S1. 584, 1a N. W. 7:35 (same); 1883. 
Georgia: 1898, Atlants C. S. R. Co. v. Batcs. Coates v. P. Co., 62 Ia. 4!)l, 17 N. W. 760 
103 Ga. 333, 30 S. E. 41 (strcct-rni1rond com- ("The existence of a general order [to block 
pany's rule for motormlln at a certain place, aU frogs on the line] was important ollly as a 
received as all admission of it~ danger); 1902. ('ircuIDstance in the nature of an admission that 
Georgia S. & F. R. Co. ~. C:'rtledlle. 116 Ga. without some protection frogs arc dangerous 
164,42 S. E. 405 (8ubsequellt rcmovul of a po~t to employees .') ; lS88. Kuhns v. Wisconsin 1. 
ncar a railroad track, excluded; "our faith in & N. R. Co .• 7G Ia. 68, 72, 40 N. W. 92 (subse-
the correctness [of prior decisions admitting quent repair.; of a trolck, 1I0t recl'ivable as" all 
such e\;dence]. which ill tho past had already admission t.hat the track was out of repair"); 
been much shaken, has ~uccumbed •.. ; 1897, Benuni I'. R. Co .• 102 la. 25. 70 N. W. 
we do, however. distinctly announce that those 746 (fire from a locomoth'e; subsequent re-
decisions arc now overruled ") ; pairs considered); 1900. Sylvester D. CilSey, 
Idaho: 1898. Giffen v. Le\\;ston, 6 Ida. 2:31. 110 Ia. 256, 81 N. W. 455 (sidewalk-injury; 
55 Pac. 545 (injury at a sidewalk; subsequent subsequent repairs, held inadmissible); 1901, 
repairs excluded); Wiruber t'. R. Co .. 114 Ia. 551. 87 N. W. 505 
Illinois: 1882, Warren v. Wright. 1O:l Ill. 298. (photograph of a track. sho\\;ng the subsequent 
302 (falling of a sidewalk; the fact and mode removal of the guard-rail in which plaintiff'~ 
of rebuilding afterward~. excluded); 1890, foot had been caught. held properly admitted 
!:lodges v. Percival, 132 n. 5:l. 56, 23 N. E. 423 011 the facts); 1899, Beard v. Guild, 107 
(falling of an el(l\·ator.; subsequent cOllstruc- Ia. 47G, 479,78 N. W. 201 (sub~equent rep:lirs 
tion of an air-cushion beneath it. excluded) ; to a hack. excluded; no Iowa cascs cited. but 
1891, Mardcr v. Leary, 1;~7 Ill. a19. 32:3. 26 three euses from other Statcs); I8!)!). Frohs v. 
N. E. 1093 (elevator accident; impro\'emcnts Dubuque, 109 Ia. :!19. 221. SG N. W. 342 (sub-
aiter the accident. inadmissible); 1892. Weber sequent repairs to a sidcl\mlk; the incidental 
Wagon Co. v. Kci1, 139 Ill. 644, 650. 2!) N. E. mention of it. under proper instructions, held 
714 (injury from a slippery floor; subsequent not error); 1904. Cronk v. Wabash R. Co., 
change of th(l floor. held inadmissible); 1894, 123 Ia. :349, 98 N. W. 8&1. (subsequent con-
Bloonlington v. Legg. 151 Ill. 9.15. :17 N. E. G!J6 dition of a track, exeluded); 1904, See tl. 

(removal of the injuring article. inadmissible) ; Wabash R. Co .. 123 Ia. 4-1a. !)9 N. W. 106 
1899, Howe I'. Mcdaris. 183 Ill. 288, 55 N. E. (repairs at a crossing. excluded); 1906, Fitter 
724 (:naehine; subsequent repairs. excluded); 1'. Iowa Tel. Co., 129 Ia. 610. 106 N. W. 7 
1902, Tu.ylorville r. StafTorrl. 196 Ill. 28S. G:3 N. (injury by t.clephone poles; defendant's SI!D-

E. 624 (subscquent repairs of a sidewulk. hcld sequent change ill method of work, excluded, 
not receivable as an admission. but only in un opinion whi<'h at b!:t seems squarely to 
to explain a difference of measurement; lay dowll a glllleral rule against this e\;dencc; 
Indiana: 1883. Lafayette 1'. Weaver. 92 Ind. of the above cases, how(l\,er. only Hudson tl. 

477. 479 (injury at a sidewalk; subsequent H. Co. is cited); 1907, Patton v. Sanborn, 133 
repairs excluded); 188~. Terril Hnuto & 1. R. Ia. 650.110 N. W. 1032 (sidewalk; subsequent 
Co. v. Clem. 123 Ind. 15, 23 N. E. 965 (injury replacement, here admitted for other pur-
at a railroad crossing; subsequent repairs ex- poses) ; 
eluded; repudiating the 'obiter dictum' ill Kall.slLS: 1873, St .. Joseph & D. C. R. Co. 1.'. 

Goshen v. England. 119 Ind. 368. an. 21 N. E. Chase. 11 Kan. 47. 5() (fire from engine-sparks; 
977); 1891. Board v. Pearson. 129 Ind. 456, subsequent change of the smoke-stack. ad-
28 N. E. 1120 (falling of a bridg(,; defendant mit ted) ; 1877. Atchison T. &: S. F. It. Co. v. 
commissioners' resolution to renew the hrid~e. Retford, 18 1\::ln. 2-15, 249 (injury at a traek 
excluded); 1898. Sievers tl. P. B. <I: L. Co., 151 near a coul-elmtc; subsequent removal of thl.' 
Ind. 642. 50 N. E. 877 (subsequent change of track. admitted); 1885. Emporia tl. Schmid-
operation of au eievlltor. excluded) ; ling. a3 Kan. 485, 488, G Pnc. 893 (injUry at a 
IOWQ,: 1877, Cramer v. B1lrlington, ·15 Ia. 627. sidewalk; subsequent removal of the walk ad-
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§ 283 CONDUOT, AS EVIDENCING A WEAK CAUSE [OHAP. XI 

his new experience, after an unexpceted accident has occurred, and as a measure of ex
treme caution, he may adopt additional safeguards. The more careful a person is, the 
more regard he has for the lives of others, the more likely he would be to do so, and it would 
seem unjust that he could not do so \\;thout being liable to have such acts construed as 
an admission of prior negligence. We think such a rule puts an unfair intcrpr'!tation upon 
human conduct, and virtually holds out an inducement for continued negligence." 

ISS9, EI.LIOTT, J., in Terre Hallie &- I. R. Co. v. Clem, 123 Ind. 18,23 N. E. 965: "The 
cffect of declaring such evidence competent is to inform 11 defendant that if he makes 
changes or repairs, he docs it under pcnalty. . •• True policy and sound reason require 

milled to show it defective. but not to show 1897. Dacey v. R. Co .• 168 Mass. 479. 47 N. E. 
notice); 1886. St. Louis & S. F. R. Cr.. v. 418 (injury at II. switch; subsequent construc-
Weaver. 35 I(an. 41:? ·J32. 11 Pac. 408 (de- tion of a different kind of switch. excluded); 
rnilment at (l. washed-out culvert; subsequent 1904. Stevens v. Boston Elev. R. Co .• 184 Mass. 
erection of a larger cuh·ert. admitted); 1920. 476.69 N. E. 338 (rule as to sounding a gong) ; 
White v. Berkson B. C. & S. Co .• lOll 1(on. Michioan: 1883. Fulton Works v. Kimball. 
239. 187 Pac. 670 (injury at. a doorway; sub- 5:? "lich. 146. 149. 17 N. W. 733 (injury llt a 
sequent raisiug of the floor-level. excluded; bridge; subsequent repairs. excluded); 1891. 
noting prior rulings to the contrary); 1921. Lombar v. East Tawas. SO Mich. 14. 18. ·1:'> 
Juznik v. Kansas C. So. It Co.. Kan.·. ~. W. 947 (injury at a sidewalk; subsequent 
199 Pac. 90 (col\ision at (\ rnilrond crossing; repairs. excluded); 1892. Thompson v. It Co .. 
subsequent repairs. admitt~d) ; tH Mich. 255. 200. 51 N. W. 995 (injury at lL 

Km/ucky: 1891. Standard Oil Co. v. Tierney. crossing; subsequent remo"al of a building. 
92 Ky. 3ll •• Ii S. W. 1025 (fire of oil during excluded); 1893. Noble v. R. Co .• 98 Mich. 
transit; subsequent change of mode of ship- 249. 57 N. W. 1:?6 (injury by a car-horse 
ping. e~e .• excluded); 189i. Louis"ilIe & N. H. shying; subsequent separation of horses. ex-
Co. v. Bowen. Ky. .39 S. W. 31 (precnu- eluded); 1901l.l\loon v. Pere :\!nrquette H.. Co .. 
tions at a crossing: preceding case fo11ow('d); 14:3 Mich. 125. 106 N. W. 715 (collision; de-
1897. Taylor r. H. Co.. Ky. . 41 S. W. fendant's change of rules to pre"ent collisions. 
551. semble (repairs to an engine said excluded); 1916. Sykes v. Portland. 193 Mich. 
to have emitted sparks. excluded); 1905. :l()5. 159 N. W. :325 (injury by an electric 
Louis"ille & N. R. Co. t'. Mortoll. 121 Ky. 39S. shock; subsequent change of wires. admitted 
89 S. W. 24a (defective method of loading on the facts) ; 
logs; subsequent safe usc of another method. Minnesota: the e"idence was here at first 
excluded, on the present principle; erroneuus thought admissible. follo\\;ng the Pennsyh'ania 
on the facts. because the principal ohject was rulings; 1874. O'Leary v. Mankato. 21 Minn. 
merely to show by experiment that there was 05. 68 (injury at a diteh ncar a bridge; sub-
another method which was safe); 1!l20. sequent covering of the ditch. admitted); 
Louisville & N. H.. Co. v. Scott's Adm·r. ISS 18ii. Phelps t •• :\1ankato. 23 :\linn. 276. :?79 (in-
Ky. 99. 220 S. W. 1060 (col\ision at a railway jury at a post in n street. subsequent removal of 
crossin/!;; subsequent cutting awa:,. of hushes the post. admiited); 1881. Kelly t'. R. Co .• 28 
and earth. admitted. to identify the condition Minn. U8. 108.9 N. W. 5S8 (injur)' at a railroad 
of the place) ; crossing; subsequent repairs. admitted); but. 
Maryland: 1894. Washington C. & A. T. t·. this \'iew was afterwards repudiated; 18sa. 
Case. 80 Md. 3ti. 30 At!. 571 (defective hridge; Morse v. R. Co .. 80 Minn. 465. 4llS. 16 N. W. 
repairs fourteen months later. excluded); 358 ,derailment at a switch; subsequent re-
1906. Ziehm u. United E!. L. & P. Co .. 104 Md. pairs. excluded); 1893. Day 11. Lumber Co .. 
48. Qt At!. 61 (subsequent change in location 54 l\linn. 523. 525. 528. 56 N. W. 243 (injury 
of wires. excluded) ; by emission of furnace-sparks; subsequent iID-
Massachusetts: 1890. Menard v. R. Co .• 150 provementin the smoke-stack. excluded); 1897. 
Mass. 386. 38S. 23 N. E. 214 (injury at a rail- Rammargren v. St. Paul. 67 Minn. O. 69 N. W. 
road crossing; subsequent placing of a flagman 470 (sidewalk; subsequent repairs. excluded) ; 
trOte. excluded); 1891. Shinners v. Merrimack Missouri: 18S2. Ely v. R. C .• 77 Mo. 34. 46 
Locks. !!).\ Mass. 168. 28 N. E. 10 (fall of a (derailment at an embankment; subsequent 
bank of earth; subsequent treatment of the alterations. excluded); 1885. Ripsley v. R. 
bank. excluded); 1892. Downey v. Sawyer. 157 Co .• 88 Mo. 3·18. 354 (railroad accident; sub-
Mass. 418. :32 N. E. 654 (injury at a wool- sequent repairs of the track. excluded); 1887. 
feeding machl.ne; change of apparatus not Brennan t·. St. Louis, 92 Mo. 488. 2 S. W. 481 ; 
admissible to show former defect or former 1891. Alcorn v. H.. Co .• 108 Mo. 90. 18 S. W. 
negligent use); 1894. McGuerty v. Hale. 161 188 (repairs to a switch-block. excluded); 
Mass. 51. 53. 36 N. E. 682 (subsequent cover- 1905. Bailey v. Kansas City. 189 Mo. 503. 87 
ing of gearing. excluded); 1895. Chalmers t'. S. W. 1182 (subsequent repairs to a sidewalk. 
Mfg. Co .. 1M Mass. 532. 42 N. E.!)8 (machine; excluded) ; 1904. Schermer v. McMahon. 
substitution of another machine. excluded); lOS Mo. App. 36, 82 S. W. 535 (excluded); 
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§§ 244-293) REPAIRS AFTER AN INJURY § 283 

that men should be encouraged to improve or repair, and not be deterred from it by the 
fear that if they do so their acts will be construed into an admi~sion that they had been 
wrongdoers. A rule which so operates as to deter men from profiting by experience and 
availing themselves ,of new information has nothing to commend it; for it is neither ex
pedient nor just." '> 

Nebrll8ka: 1908, Pribbcno v. Chicago B. &; O. 1917. Chicago R. 1. &; P. R. Co. t'. Jackson. 
R. Co .• 81 Nebr. 494. 116 N. W. 494 (subsc- 63 Okl. 32. 162 Pac. 823 (subsequent rhange of 
quent changc of a bridgc to prcvcnt a flood. method in lift.ing handcars. e~c!uded) ; Hl20.Fer-
excluded); lIll7. Tankersley 1'. Lincoln Trac- ris v. Joncs. 78 Okl. 154. 189 Par. 527 (rc\;sed 
tion Co .. 101 Ncbr. 578.163 N. W. 850 (suhse- rule of beha\;or. posted b~' defendant after a 
qucnt boxing of clectric wires. exduded); 1919. boiler explosion, ewluded) ; 
Anderson t. Union Pacific R. Co .• 103 Ncbr. Pennsylvania: 1805. Pa. R. Co. r. Henderson. 
no. 174 N. W. 327 (ovcrflow of surfacc watcr; 51 Pa. 315. 320 (injury on a railroad platform: 
subsequent pladng of a culvert. excluded); subsequent removal of the platform. admitted) ; 
New HaTIIJlshire: 1892. Aldrich I'. R. Co .• 67 1S71. West Che3ter & P. R. Co. r. l\IcElwel.'. 
N. H. 250. 29 Atl. 40S (subsequl.'nt replacement 67 Pa. 311. 314 (injury on a mil road track; 
of a switch by a new kind. exduded; 11artill subsequent change in the track. admitted); 
~. Towle. 50 N. H. 31. so far as incollsistent. 1873. McKee I'. Bidwell. i·t Pa. 21S (injury 
overruled); W08. Cummings I'. Farnham. 75 at un elendor-opening; 8ubsequent pladnJ; 
N. H. 135. it Atl. 632 (change in method of of a gas-light there. admitted); ls95. Leder-
work. not to be a basis of argument) ; mun v. R. Co .• 165 Pa. 118.30 Atl. 725 (injury 
New Jersey: IS!)!), Flanigan 1'. Guggenheim S. at railroad crossing; subsequent erection 
Co .• 63 N. J. L. 647. 44 At!. 7G2 (injury from of gates there. udmitted. "to rebut an inference 
alleged defective ladder; ladder's destruction that the gate$ were there at the time of the 
by defendant's employee after the injury. accident ") ; 1902. Smith v. Philadelphia. 
admissible as accounting for plaintiff's non- Traction Co .. 202 Pa. 54. 51 Atl. 3·15 (substitu-
production of it and as disered.itin~ employee's tion of a new Hystem of sanding tracks. held 
exculpatory testimony) ; not e\'idence of negligence); 1902. Baron v. 
New York: lS71. Reed v. R. Co .• 45 N. Y. 575 Reading Iron Co., 202 Pa. 274, 51 Atl. 970 
(derailment of a cur; subsequent Jllacing of (prior c:.ses o\'erruled; "in the later cases the 
new tics in the vicinity. excluded); 1874. rule has been recognized with reluctunce. and 
Dougan v. ChUmlJlain Co .. 5f, N. Y. 1. S (falling doubt suggested as to its validity; the time 
01T a stcamdeck; suhsequent boarding-up of has come when we should distinctly say that 
the rail. excluded); 1877. Baird v. Daly. tiS we do not aPJlrove the rule"; suhsequent 
N. Y. 547. 551 (swamping of a. S(~OW; sub:ie- alteration of a railroad platform. here ex-
quent to .... ;ng of the scow at redul'ed ~pecd. ex- eluded); 1902. Elias t'. Lancaster. 203 Pa. 
eluded); 1878. Dale v. R. Co., n N. Y. ·168 G3S. 53 Atl. 507 (preceding ca.~e followed) ; 
(injury on a narrow bridge; ~ubsequent erec- Rhode Islantl: 1902. McGarr r. Kational .I.: 
tion of a wider one. e~cluded on the facts; P. W. l\IiIIs. 24 H. 1. 4-17, 53 A~1. 320 (subse-
but cvidence of subsequent repairs said obiter quent repairs to helting. excluded) ; 
to be admissible); 1878. Sewell v. Cohoes. i5 Soutlt Cc.rolilla: 1897. Farley t. C. B. &; S. Co .. 
N. Y. 45. 54 (injury at a low bridgc; sub- 51 S. C. 222. 28 S. E. 193 (subsequent pre-
sequent removal of the bridge. held inad- cautions at a machine; question undecided; 
ruissible to show negligence); 1888. Corcoran McIver. C. J .. for rejection); Hl07. Worth~' 
v. Peekskill. 108 N. Y. 151. 154. 15 N. E. 300 v. Jones\;lle Oil :'.Iill. 7i S. C. 73. 57 S. E. 634; 
(injury at all area; subsequent fencing of the 1908. Plunkett I'. Clearwater B . .I.: 1\1. Co .• 
area. excluded); 1801. Getty v. Hamlin. 80 S. C. 310. 61 S. E. 431 (sub~cquent repairs 
127 N. Y. 636. 27 N. E. 390 (bridge aceident; of machinery. cxcluded; "the question may btl 
subsequent repairs. excluded); 1907. Loughlin regarded as settled. under the case of Worthy 
I'. l3rassil. 187 No Y. 128. 7!} N. E. 854 (:;ubse- v . • Jonesville Oil :'.lill"); 1922. Holman v. 
quent repair of a machine. e~cluded) ; Orangebury, -. S. C. • 110 S. E. 675 (in-
North Carolina: 1916. McMillan v. Atlanta jury at a sidewalk; change of condition 
& C. Air Line R. Co., 172 N. C. 85:3. 90 S. E. mentioned in order to \'erify the time tcstified 
(j83 (subsequent changes in signals. excluded) ; to) ; 
1920. Farrell v. Universal Garage Co,. 170 N. Tennesse,,: 1900. Illinois C. R. Co. v. Wyatt, 
C. 389. 102 S. E. {H 7 (loss of an autl)mobill! 104 Teun. ·132. 58 S. W. 308 (subsequent re-
whil\! at defendant's ~ara~e; subsequent instal- pairs. excluded) ; 
lation of gates. e~cltlded) ; Texas: 1889. Gulf C. & S. F. R. Co. v. M\!-
Oklahoma: 1913. Sloan t'. Warrenburg. 36 Gowan. 73 Tex. 355. 362. 11 S. W. 336 twash-
Ok!. 523. 129 Pac. 720 (fnll of a telephone pole; ing out of a cuh-ert; subsequeut widening. 
improved method of replacing it, excludcd); excluded; but not as an absolute rule); 1889. 
1913. Shawnee G. & E. Co. v. Motesenbocker. Missouri r. R. Co. r. Hemlcssey. 75 Tex. 
- Okl. . 135 Pac. 357 (electric wires; sub- 155. 158. 12 S. W. 608 (injury at a railroad 
sequent improvements of system. cxduded); crossing; subsequent lighting ",f the crossing. 
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§ 283 CONDUCT. AS EVIDENCING A WEAK CAUSE [CIIAI', XI 

Acco['(lingl~', it is conceded. by almost all Courts. that no act in the nature 
of I'cpail's, impl'o\'emcnt, substitution, or thc like. done after the occurrcnce 
of an injUl'Y, is I'ecei\'able as e\'idence or II COllSelOUSness, on the part of the 
owner, of ncgligent't', conni\'ancc, or other culpabilit~, in causing the injur~', 

Thel'c may of cOUl'se be othel' e~'idential pll1'poses for which the acts in 
question llIay be relevant; ill that c\"Cnt. they are to be reeci\"('d, subject to II 
cautioll restricting their use to the specific propl'1' pmpose, In particular. 
(a) when the dcl'cndant's linbilit~, dl')ll'n(i:; upon wllt'thel' a landlord 01' his 
tenant was ill clmlrut (If JlrclI/isc,~. 01' upon whcthcl' a llIullicipal cOI'porati(JlI 
was exerci:-;illg authority o\"er a highway, the ads of control of such a 
person al'c jlro\,able. and all aet of rl'pail' donc artcI' thl~ injury may ehalll'c 
to bc such an aet,!! (b) Again. since the c()lHliti()~. of a place or thing 
at the time of an illj\ll'~' ma~' always be e\'i(knccd :,~. ::;howing its condition 
hefore or aft('r that tillll'. (>I'O\'ided no substantial (hange has oct'urred (pl/sl. 
§ 4:~i). the dcseription of the condition '1' the II/ace slIbscqllent to the il/jl/rll 
e:tcludNI); IStlO, Gnlf r. & f.:. F. H. Cn. r. 
Conlpt,(Hl. i5 'rex. {jfi7, u75. 1:1~. \\". n{)7 (rail
road accident; snb~e'ln"llt pn"':l\Iti()n~, t'x
clnrll'll) ; 
Utah: IS!)ti. ,Jellkins 1'. IrrigatiLlIl Cn .. 1:1 C"tah 
100.·n Pne. S::?ll (eitangp ill the rnctlw(1 of n,;illl! 
nn irrigation dit.ch. llIade after :,uit brought. ",1-
milled to ~how I'ollsdou:mess of forn": r Ill'i:li
g~rll"e) ; 
l'erm'Hlt: IS:)·I. Hi,'harri.'on r. W ...... n. T. Cn .. 
6 Yt. ·\Un, 50,1 (injury by tht.' f:!lIing of a briclL:e; 
suiJ:;equl'lIt pre('tion of a ::;troll~f'r hridJ!f', 
intimater! to he' not adrni""ibl,'); 1001. :\11'
G·wern l'. f.:mith. 7:1 \"1. :i:!, 50 ,\tl. ;j·ltl (ill
jur," at !l rrn:"ing; dl'femlant':, m:lintt.'nanee of 
clcctrit~ siJ.tnal:; at other t:rlJ~~ill.[;~. lwlfl 110 e\·i .. 
den~e uf nrgliJ>;"nce in nllt hadng tlll'lfI at this 
crossinJ>;); \HOI. SillS I'. COllS"1. Lighting ('0., 

i3 Vt. ;)5, 50 Atl. :'.j 1 (that tIll' d,~f(·ndant. "<'ing 
the pmployer of th ... plaintiff, ha,1 furuished 
medical or nnrsing a,,'i~t:\lI("e, 1J('ld not re
cch'uhIe); HHH, ])t· .... ntar'·hh .. r t. Fro.st. 01 
\'t. I:~S, !H) Atl. 7,,~ (rnl,I,')r-r:lr (·"lIidillJ.: 
with a hridge-; subse'llwnt careful dri,·inJ;. ex
cluded) ; 
Washinu/o": IS!):l, Chri:;tC'!1':"l\ r. C. T. Lim', 
6 Wash. 7:'. S:s. :l:! Pat'. 101-; (disl'ilar!!(' of the 
defend:lIlt'~ t'rnplo~;cc ('ausin!! til(' injur~', ex
clud~d); 189,1. Bell,'. w. C. S. Cn .. S Wa~h. 27, 
28. 35 Pa£', 40;) (sub:;equcnt changes in I11:1-

chin('ry, not admissihll' trl show neglig"llce); 
IS99, Cart('r t'. SI'attle. 21 "':lsh. ':;S5. W Pac. 
500 (sidewalk injury; subsequent r('pairs. ex
cluded); 1906, Thomson t'. Issaquah S. Co .. 
43 Wash. Z5:l. S6 Pac. 5SS (~Ub5"«llent change 
here admitted to sho\\' that there was another 
fea.illl" method of guarding a machine) ; 
lI'i3,'011$i,,: 1S71. Ca:;tello t'. Landwehr. ZS 
Wis. 522, 5aO (subseqlwnt safl'guards for a 
bridge. excluded); 1b!l0. L:lnJ.: v. Sanger, 7G 
Wis. 71. 74, 4-l ~. W. 109,:; (pl:!ning-mill 
accident; subse'lucnt repair:;. excluded). 
181).1, Anderson r. R. Co., S7 Wis. 195, ::?02. 

iis ~. W. i9 (railro:ul :u.'Pid"lIt; suhsequent 
I'fl'I'"utinn a~ to ':pcp''\. (>xriud"dl; IS!),;. 
J , ',. \11 . "I) \\.. . •.• ( •. , " \,. '1"(' • (Ullllll-!':; r.. )1011. 'oJ I~. __ . J_ .:.". .• _) 

(:<uh:lequcnt r('pair", cXl'hllled); 1h!)S, Cir""11 
\\• (' 11)1 \\.. ,.-" -- " \\' - II l'. atl'r .... 0.. l~. _fl...,. 'f .,. .,~:. \ :-up-

piying ('ont:Huinatl'd W!ltl'r: pre(':Ll1tiofl~ aftl'! 
;!:" injury. I'xl'\lIdl·cll; IDOl. li:r~idl'r I'. Wi,:
,'"n:iin H. P . .\: 1'. Co .. 110 Wis. 1),I,i, Stl :0-:. \\". 
fin~ (~t1h~l'qllent repair of m:lC·hiJl~ry. e.'\'" 
"Iurll'd); IDU7. O,h::lr<II'. :O-:orth Wi~. L. Co .. 
1:1O \\·i~. (j.~!l, 110 ~. W. :o.O!l (sawmill; slIh:'e
ljlll'nt workin:.:. exclud,'cl). 

z ID07, Diamond Ilubh('r Co. r. Harryman. 
·11 ('01 ... ·11r" G::? Pal'. fl::?::? (,:i,lcwalk .,h,trur
li,tII); ISt':I, LafaYl'lt(' ,'. \\""a"l'r, U::? Ind. 
-Iii, ·fin (rl'pair!'5 :\!$ aet..;; or dOluiniou by a eity 
o,'er a strl'{'t; but. the Court here pradi<"ally 
infrin~e;; on t he preceding rul" hy a\lowin,.: thi~ 
("'id,'n,'" (!,'cn thuuJ;h .. the dty's obligation 
••. WN,' suflieil'nth' shown II\" other ("'i-• • 

dene,,"; this is goi1lg ton far); IS70, :\landl'rs
('hid r. Duhuqlll', :!9 la. ;oa. S::? (repairs donc to a 
hiJ.:hway by a ('it)". admitted as aets of domin
inn): 18TH. HC'adnlan r. Conway, 12G ~Ia$s. 
:17·1 (on tlw qUl'stion whcth('r landlord or 
t{'nant h:ul the ('ontrol of and the duty 10 
repair a "btform. th,' acts of the landiord in 
makinJ.: rl'pairs ufter the injury wen' admitted,! ; 
1!l0·\. Perkins I'. Riel'. 1~7 :'.lass. ZS • • 2 ~. E. 
a:!:3 (likt.' Iteadman v. CIJnw:!,'); ISS7. I3rennall 
1'. ~t. Louis. U2 :'.10. ·ISS. ::? S. \\". ·ISI (acts of 
repair of a highway); 1905. Bailey 1'. 1\:a1l:'''''; 
City, IS!) :\10. 50a. 57 S. W. 1182 (city's f('

pair:;. not admitted where control was COII

c('dN!); ISiS. Sewell r. Cohoes. 75 N. Y. 4:;, 
51 (injury at a low bridge huilt. by n coal com
pany 011 land :)wlIl'd hy the defendant city; 
sub;:equellt rcmOl'al nf it by the defendant, 
admitted as :1:1 a('t of ("olltrol involdng respon
sihilit::); ISn!!, Siglin r. R. Co., 35 Or. 79. 56 
Pa('. lOll (acts of repair of a fence admitted to 
shuw ownership), 
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§§ 244-293J REPAIRS AFTER A~ IXJURY §283 

may necessarily involve a mention of the fact of repairs; 3 but this Use of the 
fact should be guarded against misuse for thc forbidden purpose. (c) Further
more, the failul'e to obsen'c a precaution required by law may, if unexcused, 
be in itself a ground of liability, though it is sometimes dealt with in terms 
of a rule of cvidence.4 

, 

For similar I'easons, an offer to an injured per.yon to remedy the harm suffered 
should bc inadmissible. In particular, the offer of remedial aS8istallce, to an 
injured person, b~' one whose apparatus or conduct has caused the injury or 
on whose premises the injur~' has occurred, ought not to be e\'idcnce of an 
admission of culpable causation.s And in general, an offer to pa~' money 
in settlement or compromise is as such inadmissible; here, howc\'er, the offer 
may be accompanied by an adm i,~.Yi()n (~f liability, which is admissiblc, and is 
not excluded merely because it is iJl\'ol\'l'd in the offer to settle (post, § 10(1). 

§ 284. Same: (-t) Failureto Prosecute; Failure to make Complaint; Failure 
to explain Innocence. (1) In general, a delay in instituting a prosecution,l or 
a reluctance, overcome onl.\' t,:>· the instigation of others,2 is some indication -
perhaps only a slight onc in fact of a consciousness of the weakness of 

3:\ few in~tal\c(,s of this o~cur in th(' cita
tions of not(' 1. slIpra: C(J. in Alahama nnd 
Iowa. Other instanc(,g art' a:; follows: HIOi. 
Brunger t. Pion('er H. P. Co .. Ii Cal. Apr'. 
mIl. !J2 Pac. 1O·1~ (machine); 1912. Koskoff 
r. Goldman. 86 Conn . .j 15. S5 Atl. SSS (ad
mitted as contradictnry of "ertain expert testi
mony); l!JOS. Sample T. Chir'ago B. & O. Il. 
\0., 23:i Ill . .5lH. 84 :-;. E. fJ.la (suhs('quent fill
ing of a hole. admitted to show error in the 
opponent's photograph); lI109. Consolidated 
G. E, I •. & P. Co. T. State, 109 :\Id. 186. i2 
Atl. 6.51 (electri" wires). 

So. also. !l ('hang ... of practice may be ad
missible to show that the rliffl'rfllt method 
u'as J':Miblc fo, a\'oiding danger: 1919. Hus
hands t'. l'adueah & I. R, Co., 186 K~·. 291. 
2lG S. ,,', k40 (str('et obstrurtion; "nnstruc
tion of a h ... tter way of access. admitted); 
1!J19. Franklin !'. Wehher, !l3 Or, Iii 1 , 182 
Pac, l'\l!) (installatifJl\ of u guard. tr, show pmc
tiea hili ty of guarding without impairing 
effi('i"ncy of the machinc, 1l1lowcd); 1 !lll. 
Fonder r. General Construction Co .. 146 'Vis. 
1. laO ~. W. 8:-;·' (ehange in method of p1neing 
workmen at a derrick). 

Spe. alSf). where tlw possibility oj scveral 
r.allSfS requirt's sueh description: 1 !l09. Place 
r. Grand Trunk R. Co .. S2 Vt. 42. il Atl. 836. 

4 The follo\\;ng statute is typical: Ohio 
Gen. Coda Annot. 1021. § 999 (failure of R 

factory proprietor to make- alterations or 
safeguards ordered by inspector •. shall he 
• prima facie' evidenee of negligence "). 

~ 1921. ~!lgcv, Heid. ?Ia5s. . 133 X. E. 
98 (conduet of defendant':; driver in carryin~ 
the injurcri child into a n"ar-h~' building and 
then going to :iummon a doctor, ill'ld not admi'l
~ible); 1008. Binewicz v. Haglin, 103 ~linu. 2!li. 

115 ~. W. :!i1 (injury receh'ed on a huilding: 
the ,It'f,,n(]ant's payment of a we('kly sum to the 
injured mlln'~ wife. Ilnd his promises of further 
assistance. ndmitted, but treatt'd as of little 
weight); 1914. Grogan v. Dooley, 211 :\. Y. 
30. 105 ~. E. l:i5 (the plaintiff was injured 
while ill the employ of the defendant; the 
merp far·t that the defendant offered to pay the 
plaintiff's wage:; during disability and his 
physi('ian's bill. held not ndmisBible); 1911. 
Perez v. Cuanica Centra\(', 17 P. n.92i (per
sOlla1 injury; furnishing medical attentioll. 
etc .. is not Ull admission of liability); 1904, 
Clarke v. N. Y. X. H. & H. R. Co., 26 R. 1. 59, 
58 Atl. 245 (setting fire to timber by loco
moth'es; thnt the dcfe-ndant's employees aided 
in putting out the fire. held not to allow an 
inference) . 

§ 284. I 1 !l02. H. 1'. Higgins. 35 :\. Br. 
IS. 24 (failure of the- accused to name G. as the 
guilty perSlJn. until the accused testifi~d in hi~ 
own behalf at the trial. admissible); 1895, 
Fussell 1'. State. !l:~ Ga. 3.50. 21 S. E. 97; 1908. 
Loui5\'i11e & ~. R. Co. 1', "lIrner. 129 Ga. SH, 
60 S. E. lG:! (failure to complain of an injury. 
ndmitted): 190i, Page r. lIa~eltoll. i4 X. H. 
252. 66 Atl. 1O~19 (failurp to demand an alleged 
deht. though ill need of money); 1918, Marsh 
r. State. 16 Ala. App . .597. SO So. Iil (arson: 
citing the above t('xt with appro\'u\). 

Contra: 1902. Davis v. Hamilton, 88 Minn. 
6-1. 92 :-:. W. 512 (libel; plaintiff's failure to 
slIe or othprwise cail defendant to account for 
prior simil:lr utterances by defendant, not 
rerch'ahle as nn admission). 

For a Juilllr.' to lIulke or file n claim. ill answer 
to a rcqtl(·st. etc .. as constituting 0.11 admission 
by sil"nt a~sent, sec po>t, § 1072 (admissions). 

2 ISitl. Roger3 1'. People. 34 Mich. 345. 
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one's cause. So also is the failure to sue or prosecute in the jurisdictinn or 
court which would naturally be sought.3 These are but a few illustrations 
of a great variety of the party's conduct which may be and constantly is in
quired into as affecting his belief in the merits of his cause. Like all similar 
circumstances, it is of course open to explanation.4 

(2) The fa.illire to complain speedily of a rape is universally conceded to 
be a damf,ging circumstance against the woman making the charge. There 
is much question here over the allowable methods of explaining away, or 
meeting beforehand, this inference; and as the doctrines of impeachment and 
rehabilitation of witnesses are mainly concerned, the subject is examined in 
detail elsewhere (post, §§ 113-1-1140). 

(3) The woman's failure in travail to name her seducer, the father of her 
bastard, is by old tradition in some jurisdictions receivable as a significant 
fact. Here, too, the doctrines about witnesses come to be concerned, and the 
subject is examined elsewhere (post, § 1141). 

(4) The failur~ to lodge immediate information of a robbery is similarlJ· 
a circumstance discrediting the charge; for like reasons it is dealt with in 
another place (post, § 1142). 

(5) The failure to protest one's innocence, on being arrested for a crime -
a circumstance perhaps not to be distinguished from the conduct already 
considered in § 2i3 leads to the question whether the fact of such protes
tation may be shown to repcl in advance the inference that might otherwise 
have been made; this is considered elsewhere (post, § 1144). 

(6) The failure to explain the p08sessiol& of stolen goods, when arrested, is a 
significant circumstance which gi\'es rise to the question whether a.n e~-plana
tion actually made at the time is rcceimble; this trenches upon the Hearsay 
rule, and with other related questions is there considered (post, § 1781). 

§ 285. Failure to Produce Evidence, a.s indica.ting Unfa.vorable Tenor of Evi
dence; (1) in general. The consciousness indicated by conduct may be, not an 
indefinite one affecting the weakness of the cause at large, but a specific one con
cerning the defects of a particular element in the cause. The failure to bring 
before the tribunal some circumstance, document, or witness, when either the 
part~' himself or his opponent claims that the facts would thereb~' be eluci
dated, ser,·es to indicate, as the most natural inference, that the party fears 
to do so, and this fear is some evidence that the circumstance or document or 
witness, if brought, would have exposed facts unfavorable to the party. These 
inferences, to be sure, cannot fairly be made except upon certain conditions; 
and they are also open always to explanation by circumstances which make 
some other hypothesis a more natural one than the party's fear of exposure. 

• 1894, Merritt v. R. Co., 162 1'.rn58. 326, 
38 N. E. 447. 

Here nlso must be considered the scnrcely 
distinguishahle admissions by ai/wee (post, 
§ 1072) in failing to include a claim. to den)· 
nn opponent's claim, and the like. 

'Cnses cited SUpra, § 281; 1908. Louis
ville & N. R. Co. v. Vnrner. 129 Go.. 844, 60 
S. E. 162 (complaint of injury uttered to B, 
not ndmitted to explain away a failure to 
complain to A; unsound). 
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§§ FAILURE TO PROSECUTE, ETC. § 285 

But the propriety of such an inference in general is not doubted. The non
production of evidence that would natnrally have been produced by an hone~t 
and therefore fearless claimant permit!'; the inference that its tenor is unfayor
able to the party's cause. Ever since the case of the Chimney-sweeper's 
J ewel,1 this has been a recognized principle: 2 

28S. I Of course the ml)d~ of ren.sonin~ higher evidence would be ad\·erse. from in-
was understood aId applied long before this ferior being produced"); § 2061 ("6. That 
case. An earlier record of it is found in Ward e\idence is to be estimated not onl\' bv its • • 
1'. Appric('. 6 Mod. 264 (1705). quoted post. 0"'"11 intrinsic weight. but also according to 
§ 291. the evidence which it is in the power of one 

~ ESGLASD: 1754. Canning's Trial. 19 side to produce and of the other to contradict; 
How. St. Tr. 312; 1794, Rowan's Trial, 22 and, therefore, 7. That if weaker and less 
How. St. Tr. 1140, 1142, 1170; 1798, Bond's satisfactory e\'idenee is offered, when it ap-
Trial, 27 How. St. Tr. 605; 1835, Boyce v. pears that stronger and more ~atisfactory was 
( 'I '> B' " C 'N" (. t th 'th' th f tl t th 'd , mpman. _ mg.". ,,___ Issue as 0 0 WI III e power 0 Ie par ~', e en ence 
stealing of the plaintiff's goods by the defend- offered should be viewed \\ith distrust"); 
aut's porter; the defendant's failure to call Connecticltt: 189.5, Throckmorton v. Chapman, 
the porter, admitted); 1839, Tracy Peerage 65 Conn. ·141, 454. 32 At!. 030 (conveyance in 
Casl', 10 CI. & F. 154, 180, 189 (failure to pro- fraud of creditors: inferenre allowed for 
duce available witnesses, taken as negati\'ing failure to cail the debtor and his wife); 1921. 
th(' fact aJleged); 1874, Vaughton v. R. Co.. Stuart v. Doyle. 95 Conn. 732, 112 At!. 653 
12 Cox Cr. 580, 588 (similar facts); 1880. (collision of automobiles; defendant's failure 
R. t'. Lahouchere, 14 Cox ('r. 419, 432, Coek- to call two of his own employees, known only 
burn, C. J. (libel charging that the prosecutor to himsC!lf held open to inference) ; 
gaincd his livelihood by card·sharping; that Columbia (Dist.): 1!lOO. Alexnnder v. B1ack-
certain co-players were not produced by the man, 26 D. C. App. 541. 551 (inventor's \\;fe 
prosecutor, was aJlowed to be considered; nnd daughter, etc., in a patent case); 1919, 
"yoU ma)' fairly ask yourselves whether, if Rappaport t·. Capital Traction Co .. 48 D. C. 
these persons had not been associated "ith the App. 359 (personal injury) ; 
prosecutor in the e\il practices al\eged, he Florida: IS!J5, Leslie t'. State, 35 Fla. 171, 17 
would not have been eager to produce them as So. 555 (failure to eaIJ a person who could have 
witnesses to rebut the charges made against explained an aIJeged larceny; inference 
him "). al1owed) ; 

CASADA: 1878, Briggs v. McBride, 17 Georoia: 1883. ?lIitchell v. State. 71 Ga. 128. 
~. Dr. 663, 666; 1899, Hesse 1'. St. John R. 137 (homicide): 1885, GainesdJle & J. S. R-
Co., 30 Can. Sup. 218, 225, 234 (personnl Co. v. Wall, 7-5 Ga. 282 (failure of defendant to 
injury). produce fireman of engine, in an action for 

UNITED STATES: Federal: 1874. Steamship killing a cow); 1885, Da\'i5 I'. R. Co .. 75 Ga. 
Ville du Havre, 7 Ben. 328, 332, 1ll Fed. 9·13 645, 648 (similar); 1885. East Tennessee V. 
(failure to caIJ a steward who had trimmed a & G. R. Co. t·. Cul1er, 75 Ga. !J04. 8emble (sim-
light, to show what condition the light was in) ; ilar); 1S8G, S[wannah F. & W. R. Co. v. 
1880, U. S. v. Schindler, 18 BJutch. 227, 230, Gray, 77 Ga. 440, 4·12, S. E. 158 (similar; 
3 Fed. 338; 1883, The Fred 1\1. Laurence, hut OIl the facts the inference was held not 
15 Fed. 635; 1896, Kirby v. Tallmadge, 160 proper); 1887, Harrison v. Kiscr, 79 Ga. 588, 
U, S. 379, 383, 16 Sup. 349; 1897, The Joseph 592, 4 S. E. 320 (employer's liability; in-
B. Thom:1s, 81 Fed. 578 (failure to produre ference denied on the faets); Code 1910. 
probable eye-",itnesses); 1902, Rc Kellogg, § 5749, P. C. 1910, § 101.5 (:1 presumption 
113 Fed. 120, 130; 1902, Saunt.ry v. U. S .. 55 arises, "where a party has eddence in his 
C. C. A. 148, 117 Fed. 132 (principle applied power and within his reaeh ... and omits 
to proof of the value of timber cut by a tres- to produce it, or ha\'illg more certain and 
passer); 1!l03. l\1arande ~, R. Co .. 59 C. C. A. satisfactory eddence in his power relies on 
562, 124 Fed. 42; 1U06, Grunberg v. U. S., thnt which is of'a weaker and inferior nature", 
1-15 Fed. 81, 89, C. C. A. (failure to call em- that the opponent's" charge or claim is well 
ployeeB, inference allowed); 1906, Quilichini founded"); 1908, Georgia F. & A. R. Co. v. 
~. Agostini, 2 P. R. Fed. 258, 270 (fraud of Sasser, 4 G:1. App. 276. 61 S. E . .505 (rule 
Creditors); Hl07, Le Brun v. Roml)ro, 3 P. R. applied where depositiolls were used, as allowed 
Fed. 225, 2:39 (negotiable instruments); in this State sec posl, § 14t.5. n. 5 though 
Alaska: Compo L. 1913, § 1505 (like Or. the deponents were present in court): 1922, 
Laws 1920, § 799, p:1r. 5, 6) ; Cook V. Korshak, 301 III. 603. 134 N. E. 49 
California: C. C. P. 1872, § 1963 (it is to he (trover against a pawnbroker for a stolen 
presumed" 5, that evidence wilfully suppressed diamond; cited more ful1;o po.t, § 439; a 
would be adverse, if produced". "6, that Lord Mansfield was sadlY needed in this case); 
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§ 285 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

1722, A,rmory v. Dl'lamiric. 1 Strange ;;03; n chimney-sweeper's boy, finding a jewel. 
took it to the defendant, a jeweler, for appraisal, but the dcCendnnt would not restore it. 
In an action of trover, in proving the value, "the Chief Justice [Pratt] directed the jur~' 
that unless the defendant did produce the jewel and show it not to be of the finest water, 
they should presume the strongest against him, and make the value of the best jewels the 
lJIeasure of their damages; whieh they accordingly did." 

1 ii·i. Lurd ~I.-\XSFIELD, C. J., in Blatch v. Archer, Cowp. 66: "It is certainly a maxim 
that all evidence is to be weighed according to the proof which it was in the power of one 
side to haw produced and in the power of the other to have contradicted.'" 

1820, BEST, J., in R. v. Burdett, -1 B. & Ald. 122: "If the opposite party has it in his 
power to rebut it by cvidem·e. and yet olfers none, then we have something like an ad
mission that the presumption is just. . .. The law does not impose impossibilities on 
parties; it expects that a lIlan who has the means of knowing who lJIay he witne~ses shall 
call them." 

1806, :\Ir. IV. D. Evans, Notes to Pothier II, 128: "When weaker and less satisfac
tory testimony is tendered in slIpport of a fact the nature of which will admit of eluci
dation from proofs of a more direct and explicit character, the same caution which rejects 
evidenee of an inferior degree when higher evidcnce might he produced will awaken sus
picion; and it will reasonably he supposed that a more perfect exposition of the subject 
would havc laid open deficiencies and objections which a more obscure and uncertain 
representation was intended to conceal." 

Indiana: 1897, Hinshaw v. State. 147 Ind. 
:334,47 N. E. 158; 
Iou'a: 1883. State I'. Rodman. 62 la. 456, 458, 
17 N. W. 663: 
Kansas: 18n. State v. Grebe. 17 Kan. 458 ; 
Louisiana: 1899, Pruyn v. Young, 51 La. An. 
320, 25 So. 12-1; 
Mainc: 1890, Freeman v. Fogg. 82 Me. 408, 
411.19 Atl. 907; 
Jl.fa.~sachusr.tt,,: 1860, Com. v. Clark, 14 Gray 
367, 370, 373; 1862, Whitney v. Bailey, 4 All. 
173, 175; 1895, Com. t'. McCabe. 163 Mass. 
102. 37 N. E. 777; 
Jl.fichiaan: IS75, Wallace t'. Harri~. 32 Mich. 
380. 394; IS70, People v. Gordon. 40 Mich. 
716, 720; 1882, Ruppe v. Steinbach. 48 Mich. 
465, 466, 12 N. \Y. 658; 1921, Douglass v. 
Insurance Co., 215 Mich. 529. 184 N. W. 539 
(failure to call defendant's agent) ; 
M i.~souri: 1879. State v. Degonia, 69 1\-10. 
485, 490; 1918, State 1'. Kester, Mo. , 
201 S. W. 62 (eye-witness of an assault) ; 
MOil/ana: Rev. C. 1921. § 10606. par. 5, (; 
(like Cal. C. C. P. § 19m); Rev. C. 1921. 
§ 10672. par. 7 (like Cal. C. C. P. § 20(1); 1909, 
Sullivan v. Girson. 39 Mont. 274. 102 Pac. 
320 (diamond ring converted by defendant, 
who refused to produce it) ; 
Nebraska: 1904, Chicago, B. & O. R. Co. v. 
Krayenbuhl. 70 Nebr. 766. 98 N. W. 44 (failure 
to call defendant's employee; inference al
lowed) ; 
New Hampshire: 1900, Hersey v. Hutchins. 
70 N. H. 130. 46 Atl. 33: 
New York: 1860, People v. Dyle, 21 N. Y. 
578 (inferences allowable from failure to con
tradict an accomplice on a material point) ; 
NorO! Carolina: 1876. State v. Smallwood, 

75 N. C. 104, 106 (inference allowed from 
failure to call a witness overhearing a con
fession) ; 
Oreaon: Laws 1920, § 700. par. 5, 6. § 868 
(similar to Cal. C. C. P. § 19(3) ; 
Pcnllsylrania: 1856, Fowler v. Sergeant, 1 Pa. 
355 (malpractice; failure to call an assisting 
surgeon); 188:3. Hice v. Com.. 102 Pa. 40S. 
411 (seduction; failure to call a person present 
at all alleged confession of the defendant.): 
1862. Steininger v. Hoch's Ex'r, 42 Pa. ·1:32 
(failure In call a witness to the transaction. 
held open to infercnce); 1893. Hull t'. Vander
pool, 156 Pa. 152, 2G Atl. lOG9 (title to prop
erty claimed under the plaintiff's father; 
the plaintiIT's failure to call her fatlH'~. held 
open to inference): 1906, Green I'. Brooks, 
215 Pa. 492, 64 At!. 672 (title to personalty; 
the plaintiff's failure to call his son, who was 
in court. held open In inference) ; 
Philippille I,~l. C. C. P. 1901. § 33·t. par. 5 
(like Cal. C. C. P. § 196:3); HJlO. U. fi. r. 
Tria, 17 P. I. 303 (illegal voting) ; 
Porto Rico: Rev. St. & C. l!lll, § 1470 (like 
Cal. C. C. P. § 1!J(3); § 15:lQ (likl' ib. § 20tH) ; 
T"xas: 1915, Ables I'. Statc, 77 Tex. Cr. 302, 
177 S. W. 1161 (larceny; defendant's sister 
testified for defendant that she and her husband 
counted certain money; on cross-examination, 
the fact that her husband, not called. was 
.. in jail in Oklahoma" was held admissible; 
Da\·idson. J .• diss.) ; 
West Virginia: 1802, Robinson 1'. Woodford. 
37 W. Va. 377, 391, 16 S. E. 602; 1902, Garber 
11. Blatchley, 51 W. Va. 147 • .J.l S. E. 222: 1903, 
Vandervort v. Fouse. 52 W. Va. 214, 43 S. E. 
112 (but using the entirely improper phrase 
that a .. conclusive presumption" is raised). 
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1846, NEL.c;oN, J., in Clifton v. U. 8., 4 How. 247: "One of the general rules of evi
dence, of universal application, is that the best evidence of disputed facts must be pro
duced of which the nature of the case will admit. This rule. speaking technically, applies 
only to the distinction between primary and secondary e\'idence; but the reason assigned 
for the application of the rule in a teehnical sense is equally applicable, and is frequentI~' 
applied, to the distinction between the higher and inferior degrees of proof, speaking in a 
more general and enlarged sense of the terms. . ,. E\'en in cases where the higher and 
inferior testimony cannot he resolved into primary and sl'ColJdar~ .. evidence, technically, 
so as to compel the production of the higher, ... the same presumption exists in full 
force and effect against the party withholding the bctter evidence, especially when it ap
pears, 0;- has been shown, to he in his possessiun or power, and must and should in all eascs 
exercise no considerable influence in assigning to the inferior proof the degree of credit to 
whir-h it is rightfully entitled." 

187i, 13nE\n:n, J., in State v. Grebe, Ii Kan. 4.'iS (apprO\'ing an instrnction that "where 
evidence which would refute or explain certain facts and circumstances of a grave and 
suspicions nature is peculiarly within the defendant's knowledge and reach. and he makes 
no effort to procure that testimony", an inference may arise): "It seems to us that that 
clause is only a recognition uf a well-understood prinr·iple of human action. The instinct 
of self-preservation impels one in peril of the penitentiary to produce whatever testimony 
he may have to deliver him from such peril. Every man will do what hc ean to shielc! him
self from the disgrace of a conviction of crime, and the burdcn of punishment. We all know 
this. 'Ve all expcct it. Whcne\'er then a fact is shown which tends to prove ('rime upon a 
defendant, and any explanation of such fact is in the nature of the case peculiarly within his 
knowledge and reach, a failure to offer an explanation must tend to create a belief that none 
ex;sts, Will not a man, who can, explain that which unexplained will stamp him a criminal 
ami consign him to the felon's cell? The criminal law fm'nishes in its rules more than one 
illustration of this principle. The possession of recently-stolen property casts upon the 
possessor the duty of explaining such possession. Why? Because the fact and manner 
of acquiring that possession arc peculiarly within his knowledge and reach, and the instinct 
of self-preservation will compel him to give an explanation thereof consistent with his 
innocence, if any such explanation exists. Other illustratioll~ might be cited, but it is 
scarcely necessary. The principle itself rests in the common knowledge and conviction 
of all." 

This undoubted general principle has been frequently applied in numerous 
rulings, most of which throw no spccial light upon its doubtful features and 
are of little service as precedents. 

§ 286. Same: (2) Witnesses not Produced. (a) Witnesses Unavailable or 
Privileged. There remains some uncertainty in the judicial treatment of 
certain conditions prelilllinar~' to the inference. It is plain that the inference 
is based, not on fhe bare fact that a. particular person is not produced as a 
witness, but on his non-production when it would be natural to suppose that 
he would have been produced if the facts known by him had been fm'orable. 
What are the additional elements \"hieh justify us in saying that it would 
have been natural? 

(a) In the first plr.ce, the person must be within the power of the party to 
produce. This is unquestioned. l This lack of power may be due to the 

§ 286. 1 This is mentioned or assumed in 
almost al1 the cases. c.O.: 1909, T;!treau\t v. 
Connecticut Co .• 81 Conn. 556. 71 At!. 787 
(personnl injury); 1876, Schuell v. Toomer. 

56 Ga. 168. 171; lSSi, Peop\1l v. Sharp. 107 
N. Y. 427. ·16:1. 1-1 N. E. :H9: 1902, State I'. 

Buckman, 74 Vt. 309, 52 At!. 427. 
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§ 286 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

person's absence from the jurisdiction, or to his illness, or to otller circum
stances.2 In particular, it may be due to the party's ·iglwrance ot' the where
abouts of the witness or the witness' possession of useful infol'lI1ation,3 or 
of the need of proving the facts in question; 4 for here knowledge is essential to 
power. Further, it may be due to·the person's disqualification as a witness.5 

When the witness is privileged, and the privilege is 'independent of the party's 
control, the witness' claim of privilege renders the party unable to use his testi
mon;r;6 but it would seem that the witness should at least have been sum
moned and asked, for he may waive his prh·ilege.7 But where the privilege is 
one which lies within the control of the party himself, it is obvious that the em
plo~'ment of the witness is in fact within the party's power; and thus, so far as 
the present principle is concerned, the inference might be justified. K ever
theless, the question arises whether thus the privilege might not be undermined 
and destroyed by indirection; and this dcpends so much on the nature of the 
privilege that it is better examined under the hel.ds of the respective prh·ileges. 8 

Of course, a rule of evidence other than (t rule of pritlilege for the party is 
a means of excltlding evidence which he is alwa~'s entitled to take adnllltage 
of; and his objection to prohibited e"idence (or his failure to wain nn oh
jection) cannot in an~- way be construed to his disadvantage,9 sincc b~' hy-

2 Compara tha circumstancas allowad in ax
planation: post. § 2H7. 

31896, Stata r. F;~l.gerald, 68 Vt. 125. 34 
At!. 429; 1902. McKinstry v. Collins, 74 Yt. 
147, 52 At!. 438 8mnlJie (tha tastimony must 
be within the peculiar knowledga of the op
ponant; but the objecting party must show 
that it was not). 

4 Compara the rule as to notice to produca 
documents, 7,oSI. § 291. 

\Vhather a corporation can be defaultad for 
its fail urI.' to cause its officer. l.aing out of tl'a 
jurisdiction, to appear as a witness, is con
sidered in Cantral Grain & S. Exch. v. Board 
of Trade. C. C. A., 125 Fcc -I(j3 (1903). 

~ 1893, Graves ~. U. S., 150 U. S. 118. 120, 
14. Sup. ·10 (wife allaged to hava heen presant 
at a plaea with defendant, and desired so as to 
allow of identification; she wa"· incompetent, 
hoth for m.d ngain~i. him; failura to produce 
har, not admissible); 1900, Knox v. State. 112 
Ga. 373, 37 S. E. 416 (failura to call a lllinor. not 
shown compatant, w\;o was an aya-witnass, not 
to be considered; Littla, J .• diss .• becausa t.he 
witness was competent); 1920, Carney v. 
Sheedy, 295 II!. 78, 128 N. E. 810 (disqualified 
as interasted survivors); 1907, Jamison 11. 

U. S., 7 Ind. Terr. 661. 1M S. W. 872 (,,;fo 
incompetent. for or against the accused); 1862, 
Carter v. Deals, 44 N. H. 408, 413 (part.y·s hus
band disqualified; but otharwise, whera he is as 
joint defandant qualified to testify for him
self); 1904, Wright t·. Da\;s, 72 N. H. ·148. 57 
At!. 335 (a plaintiff disqualified II.S a sun;vcf 
to some of tha facts; thIJ defendant's counsal 
allowad to alluda to tha plaintiff's failura to 
testify at all, but, on tha principle of § 1807. 

post. not to assert that tha defendant would 
hava wai\'ed any disqualification of the plain
tilT); 1909, Rhea v. Terr., 3 Ok!. Cr. 230. 105 
Pac. 311 (the dafandant's wife being qualified 
to testify for him, but he and sha being pri\'i
lagad that she !:Ihould not tastif~' against him. 
his failure to call her was held t{) ba opan to 
infarenca). 

6 This saams not to ba quastionad: 1912. 
Com. t·. Spencer. 212 Mass. 438. 99 N. E. 266 
(wife competent but not compellabla); 1915, 
Hopkins v. State. 11 Ok!. Cr. 385. 146 Pac. 917 
(dafendant's failure to call co-defandants and 
a co-defandant's wife. held not properly com
manted on). 

7 This situation would ba chiefly likaly to 
occur for a witnass prh;legad not t{) produea 
documents, under tha principIa of § 2211, post; 
see the cases as to non-production of documants, 
post, § 291. 

Compare tha rule permitting the usc of 
copies of documents in a third person's hallds. 
hut requiring that at least a demand or ser\'ke 
of procass ha first shown: post, §§ 1211-1213. 

8 For tha prh'i!ega batwcan husband and 
wi/e. saa post. §§ 2243, 2340; for tha prh;lege 
hetwaen attorney and client. sea post, § 2322; 
for the pri\'iiega against sel/-crimination, sea 
1JoSt. §§ 2272, 2273; for tha pri\'ilega covering 
patient's communications 10 a physician. sea 
po.~t. § 2386. Tha effect of claiming 3 privi
lege as a civil party may ba sufficiently ex
aminad hora. in § 289, post. 

g 1901, Laird v. Laird, 127 Mich. 24. ti!i 
N. W. 436 (fl1.i!ura to waive objaction to incom
petency by survivorship). 
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§§ 244 293) FAILURE TO PRODUCE WITKESSES § 286 

pothesis thc e\·idcncc is prohibited, not for his personal sake on grounds 
indepcndent of the value of the cvidcnce, as privileged cddence is (post, 
§ 2196), but because of thc untrustworthincss of thc evidence. No doubt 
a party usually does takc advantagc of such rules because the forbidden e\'i
dence is unfa.\·orable, and no doubt the opponent constantly seeks by innu
endo to give an unfavorable meaning to such objections. But the rules of 
cddcnce could ncYcr be enforced if parties were not guarantced frce scope in 
calling attention to thc impending dolation of the rules; and it is unh'crsully 
assumed and undcrstood that no inference can lawfully be urgcd in consc
quenee of such objections. 

§ 287. Same: (b) Witnesses Prejudiced or Inferior in Value. (b) In the 
next place, the infercnce is clcarly not a proper one where thc person in 
qtlcstion is onc who b~' his position would likely be so prejudiced against th~ 
party that the lattcr could not expect to obtain from him the unbiussed truth.1 

Furthermorc, it seems plain that possiblc witnesses whosc testimony is for 
(my reason comparatively unimportant. or clIlllulatirc, or illferiur to what is 
alread~· utilized, might well be dispcllsed \\'ith by a part~· Oil general grounds 
of expense and incon\"cnience, without an~' apprehension as to thc tenor of 
their testimony. In other words, put somewhat more strongl~', therc is a 
general limitation (depending for its application on the facts of each ease) 
that the inference cannot fail'l~' be drawn except from the non-production of 
witnesses whose testimony would be sllperior in respcct to the fact to be 
proved. This limitation should not be cnforced with any strictncss; other
wise it would become practicall~· objectionable; but on principle it is sound, 
and has often been recognized: 2 

§ 287. 1 1882. State '11. Cousins. 58 la. 250. 21. 25 (two eye-witnes~es of a homicide; no 
12 C\. W. 281 (inference not allowable for a inference allowed against the prosecution for 
failure to call an alleged accomplice). This producing one only: so also for hearers of a 
doctrine is implied in the following cases: dying declaration>; 1885. Cart{>r t'. Chambers. 
1505. Com. v. McCabe. 163 Mass. 08. 39 C\. E. 70 Ala. 223. 224. 231 (driver of the defendant's 
777 (illegal keeping of liquor; the failure of the carriage. who ran over the plaintiff. not called; 
defendant to produce persons present at the a charge that the failure to produce nny 11\'ail-
time of the seizUre. allowed as ground for in- able witness justifies an inference, rejected); 
ference; their probable relations to the de- 1802. Huynes v. McRae. 101 Ala. 318. 13 So. 
Cendant being such as to make it useless for 270 (purchaser from an attached debtor. suing 
the prosecution to call them. when it had other the sheriff: failure of the plaintiff to call the 
e\;dence); 1898. Fonda v. R. Co., il Minn. debtor as to the consideration of the sale. etc .. 
438. 74 N. W. 166 (defendant's failure to call held no ground for inference): !flOO. Louis-
the employee who injured the plaintiff. adrnis- ville & R. N. Co. v. Sullivan. 128 Ala. 95. 27 So. 
sible. though he was equally accessible to plain- 760 (defendant's failure to call fireman of en-
tiff); 1921. People v. Slover. 232~. Y. 264.133 gine; no inference allowed); California: 1808. 
N. E. 633 (murder; failure to call a convicted People v. Dole. Cal. .51 Pac. 945 (C. C. P. 
accomplice. not a Bubject ior iuference); 1921. § 1963. par. 6. quoted ante. § 285; "weaker" 
Button 11. Knight. Vt. • 115 At!. 499 held hardly a proper synonym for "inferior") : 
(alienation of affections). Georuia: 1867. Doe t'. Stevens. 36 Ga. 463. 4;3 

2 Accord: Alabama: 1852. Patten v. Rambo. (execution of a deed denied; held that proof by 
20 Ala. 485 (two physicians had examined a witnesses to nn alibi. instead of witnesses to 
slave. whose soundnes~ was in issue; one only handwriting or the like. raised no inCerence) : 
was called; the failure to call the other held Michigall: 1004. Cavanagh t·. Riverside. 1:36 
no ground for an inference. \\;thout a sho\\;ng !'.Iich. 660. 09 N. W. 876 (highway injury: fail-
that hill testimony would have been more ure to call the higbway overseer; inference not 
vwuable); 1884. Jackson 11. State. 77 Ala. 18. allowed); Porta Rica: Rev. St. &: C. 1911. 
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§ 287 CONDUCT, AS EYIDENCING A WEAK CAUSE [CHAP. XI 

1885, STOXr:, C. J .• in CariCl' v. Clmmbrrs. iQ Ala. 223, 224, 231 (disnppro\;ng a charge 
that II if a part~' has a witness within his power to produce, and fnils to produce him, the 
presumption is fair that the witness if produced would not support the right of the party") : 
';Cnrried to its extent. it would require of a suitor that he should produce al\ the witIll'sses, 
110 matter hO\\'lIumerous they might be, who knew anything of the transaction. . .. There 
is a rule, and a just one, that if a part~· hns a witness possessing a peculiar knowledge of the 
transaction, and wpposcd to be fuyorahle to him, :mel fails to produce such witness whcn 
he has the mcans of (loing so, this. in the absenee of all explanation, is ground of suspi
cion that 5\1(+ better-informed tcstilllonv would mnke against him." . -

§ 288. Same: (c) Witnesses Equally Available to Both Parties. (e) It is 
commonly saifl that no inference is allowablc wherc the person in qucstion is 
equally available to both parties; 1 partieulal'ly where he is actually in court; 2 

though there scems to bc 110 disposition to accept such a limitation absolutely 
or to cnforce it strictly.3 Y ct the more logical "icw is that the failure to 

§ HiO (like Cal. C. C. P. § l!)u~): Wl'st \';r- siblc inference that the defendant hat! the 
ginta: HIOD. Cooper 1'. Upton, UO \\'. Va. GIS. pOWl,r to produce more witneS:lcs than the 
04 S. E. :323. plaintifT. held properly suppressed hy the trial 

So. too. 'a fortiori'. when it does not appear court); il[issOlui: 1D21. Atkinson t'. United 
whut the witness would te~tify to: 1SSU. H. Co .. 286 ;\10. U:H. 228 S. W. ·IS3 (perti'llllll 
StatAl v. Starnes. !J·1 N. C. !Jia. (li5. injury; defendant's failure to call IlS witne~s 

For the rule ill Il few iurisdietions that all one of three physicians designated by the 
cYC-witllc8sr-s must be ('alled in criminal cases b~' Court to examine the IJlaintifT. at the c1c-
the prosecution. see post. § 20iD. fend:mt's ref]uest. held not open to inference. 

§ 288. 1 Federal: 1 U02. Eric R. Cu. r. the physician not being the defendant's witness): 
Kane. 55 C. C. A. 129. lIS Fed. 223. 23D. scmlJic New York: H)22. Hayden v. New York H. Co .. 
(no inference to be drawn against either part,y. 23:3 N. Y. iiI. 134 N. E. 820 (taxicah drh·cr. 
where the witncss wa5 an cmployce oi defcnd- in action by passenger against third person); 
ant but was summoned by plaintifT and in Oklahoma: 1D13. Fulsom-i\Iorris C. & 1\1. Co. 
court); H113. Iowa Court R. Co. t·. Hampton v. ;\litehell. 37 Ok!. .')75. 132 Pac. 1103; Ver-
E. L. & P. Co .• 8th C. C. A .• 20·1 Fed. OGI mont: ;\lcCabe's Will. 73 Vt. 1i5. 50 Atl. S04 
(defendant's employee); ,1labama: 180i, (out hcre stated in modified form). 
Nelms v. f:teiner, 11~ Ala. 5u2. 22 So. ,135; On thL., gr"und the following ca~e apparently 
1S99. Brock t'. State, 123 Ala. 24. 26 So. 329 rests: IS8i. Blackman v. State. is Ga. 592. 
(defondant's failurc to call one jointly indicated 595. 3 S. E. 41S (trial ha\'ing been postponed, 
but separately tried for adultery; Tyson, J.. on defendant's motion. to enable him to pro-
rightly dissenting on the gNuud that a witness cure witnesses to' an alibi. and the ,,;tnessc~ 
is not in truth" aecessible" if. though present attending but not being called. no inference as 
and compo liable, he "may be so hostile to the to guilt was held allowable). 
prosecution or so connected with the defendant z 1801. Pollak v. Harmon, !l4 Ala. 420. 10 
that his testimony would be unavailable to the So. 15G (purchase from an attached debtor; 
State "); 1S09. Coppin v. State. 123 Ala. 5S, 2G both grantors being in court. it was held that 
So. 333 (similar): 1000. Goedan v. Austin. 101 no suspicion or presumption c·mld arise against 
Ala. 585. 50 So. 70; Arkall<lus: 1906. l\[utuul the purchaser for not <:tllling th~m); 1802, 
Industrial 1. Cu. t •• Pcr:uns. Ark. . 9S S. W. Bate~ v. ~rorris. 101 Ala. 282. 28G. 13 So. 138 
700; Connecticut: IS58. Sco,-i\l v. Baldwin. 27 (the husband of the plnintifT. in Court and 
Conn. 316. 31S; Georgia: 1900. Ray v. Camp. available for both parties; inference not al. 
110 Ga. SIS. 3G S. E. 242; Indiana: 1SS2. Hay-. Jowed); IS05. Crawford v. State. 112 Aln. 1.23. 
mond v. Saucer. &1 Ind. 3. 13; ISS7, ColeDlan 21 So. 214; 1!l21. State v. Segar. !l6 Conn. 428. 
I). State. III Ind. 5G3. 5u9. 13 N. E. 100; 114 At!. 3S9 (forgery; witness in Court and 
Hatcaii: 1916. Terr. v. Meyer. 23 Haw. 121. called by neither party; no inferencoallowable) ; 
131 (larceny of cattle: non-production of putre- 1885. Davis v. R. Co .. 75 Ga. 645. 648. 
h;ng hide. I1Ccessible to both parties; inference 31809. Frank Waterhouse Co. t'. Rock 
allowed against both. citing with appro\'ru the Island A. M. Co .• 38 C. C. A. 281. 97 Fed. 466 
text above); Iowa: ISS1. State v. Rosier, 55 (opponent's failure to produce an employee to 
la. 517. 8 N. W. 345: IS82. Stale r. Cousins. whom leave of absence has been granted. open 
5SIa. 250,12 N. W. 281; Mus8achllsctls: 1913. to inference. the proponent having fruitlessly 
Delaney v. Berkshire St. R. Co .. 215 Mass. 501. 5uhpoonaed him); 1878. MeAdor}' v. State. 6:! 
102 N. E. 901 (defendant's argument. calling Ala. 151. 157. 102 (presence of witnesses not 
attention to a statute allowing discovery I)f called; leit to trial Court's discretion); 1807. 
witnesses' llames, and aiming to rebut a po~- Wcsteru & A. R. Co. v. Morrison. 102 Ga. 319. 
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§§ 244-293) FAILURE TO PRODUCE WITNESSES § 288 

produce is open to an inference against both parties, the particular strength 
of the inference against either depending on the eircumstances.4 To pro
hibit the inference entirely is to reduce to an arbitrary rule of uniformity that 
which really depends on the varying significance of facts which cannot be so 
measured. 

§ 289. Same: (d) party himself fa.iling to Testify. (d) At common law the 
party-opponellt in a civil case was ordinarily privileged from taking the stand 
(p08t, § 2217); but he was aho disqualified; and hence the question could 
rarely arise whether his failure to testify could justify any inference against 
him. But since the general abolition both of the pri\'ilegc and the disqualI
fication (post. §§ 2218, 5ii), the party has become both competent and 
compellable like other witnesses; and the question plainly arises whether 
his conduct is to be judged by the same standards of inference. This ques
tion should naturallv be answered in the affirmatin': • 

18132, ApPLETOX •• J .. in Union Blink ..... Stolle. 50 ~Ie. ;'95. 599: "There was evidence 
prO\'ing or tcnding to pro\'c that a notice of d('mand and nOIl-pa~'mcllt had b('en gh'en thc 
defendant. He had been notified to produce it, and did not. He was present and not a 
witness. If he had ncver recei .... ed 8urh a notice. he knew it, and, knowin~ it, would he 
little likely to omit an opportunity of statin~ a fart tll\l;; conrlusi\"t'I~' in his fa\·or. Thl' 
e\'idence tended strongl~' to charge him. :\ worl! from his lips might exonl'rate him from 
allliahility. . .. If notice had hl.'Cn rC<'ei\'cd, anrl the defendant klll'w it, he might well 
be silent. The utterances of the truth would establish the plaintiff's claim. . .. If he 
were a ,,;tness, he must either state the trllth or a falsehood. If he testified truly, his 
hope of a successful defence was at an end. The dC£enclant docs not offer his own testi
mony. He prefers the ad\'erse inferences whirh he ('annot hut pl'rreive ma;\' be drawn 
therefrom, to any statements he could trul~' gh'e or to any f'xplanalions he might make. 
He prefers any inferences to giving his testimony. Why ~ Because no inferen('l's can 
be more adverse than would be the testimon:.' he would be obliged by the trut h to giVf'. -
The fact of not testifying was olwiolls to the jury. , ,. Xo Court could percei\'e surh 
a fact \\ithout attachin, some d('gree of importam.e more or less to its existence. 
according to the necessity of the testimony and the emergencies of the defencc. XO judge 
exists who would not, if the trial had been before him. regard this as a fact bearing on 

29 S, E. 104 (failure to put on the stand a cident. held admissible. e\'en though plaintiff 
material witness. who is howe\'er produced in might ha\'e taken his deposition; yet" ordi-
Court. may be cl)mment<)d on by counsel; narily no inference can he drawn because a wit-
Simmons, C. J .• dbs.); 1917. People r. Mun- ness equally at the command of each p'lrty i~ 
day, 280 Ill. 32. 117 N. E. 286 (conspiracy to not called "); Hl05. Lambert v, Hamlin. 7a 
defraud n bank; "if those transactions, .. X. H. 13S. 59 Atl. 9-11 (e,nployee of defend.tnt. 
were as fair and dean as counlCl would have in the city at the time of trial; inferen"e 
yOU believe, why is n't William Lorimer here?" allowed against the defendant); lS9~. Ar-
held improper because L. "was as accessible to buckle I', Templeton. 05 Vt. 205, 211. 25 Atl. 
the State as to the defense"; uo>!ound. be- 1095 (inference not allowable from a mere 
cause L. was the chief of the defrauders, and omission to ask a witness while on the stand. 
the defendant was merely his tool); 18!l9. because the opponent also might have 
Harriman r. R. Co., 173 Mass. 28, 53 N, E. a~ked). 
156 (failure to call a v,'hness available for both; 4 1894. :'>!itehell v. R. Co .. 68 N. H. 96, 116. 
left to jury to infer upon the circumstances); 34 Atl. 074 (fireman. conductor, and M .• being 
1919. London v. Bay State R. Co .• 231 l\Jass. within ear-shot of a train. were not called to 
4S0. 121 N. E. 394 (personal injury; de- testify as to the bell-ringing; either party held 
fendant's failure to call its employee. not the entitled to argue as to the inference (rom thi~) ; 
Bubject of inference); 1900. Story v. R. Co .. iO 1901. State r. Sl:unon. 7:1 Vt. 212. 50 Atl. 1097 
N. H. 364. 48 Atl. 288 (defendant's failure to (undecided); IS!>:!. Rr))'inson 1'. Woodford. 37 
produce the engineer who had caused the ac- W. Va. 377, 392, lOS. E. 602. semble. 
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§ ""'9 ... ~ CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 
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his decision. To direct a jury to disregard it would be to direct them to disregard a fact 
existent, material, and probative. However much so directed, they could not fail to 
perceive, and, perceiving, could not avoid rcgarding it." 

ISi5, AGNEW, C. J., in Brown v. Schock, i7 Pa. ·liI, 4i8: "A man of ordinary intelli
genpe must know that his failing to appear, when he had a strong motive to appear, would 
be evidence against him; if he relies upon his ability to disprove the motive imputed, he 
takes the risk, but he lea\'es the effect of his conduct, as a matter of evidence for the op
posite side, to go to the jury." 

1922, HUGG, C. J., in Attorney-General v. Pelletier, :\la59.-, 134 N. E. 406 (removal of n 
district attorney for misconduct of office): "The rcspondent did 1I0t testify, He callerl 
no witnesses. He offercd no evidence. He rested at the conclusion of the evidence in
troduced by the informant. There was ample evidencc introduced by the informant tending 
to prove that the re~pondent was guilty of many of the charges set forth in the information. 
This e\'idt>nce, if bclic\'ed, constituted abundant proof of malfcasance and misfeasance in 
office arising from rnoth'es utterly unworthy of an upright man, The case shown by the 
evici('nce vitall~' affef'ted the official conduct and personal character of the respondent. 
In,:t:lI1t impulse, spontaneous anxiet~', anrl deep yearnin~ to repel rharges thus illlpugnin~ 
his honor would be expected from an innocent man. Hefusal to testify himself or to call 
a\'ailable \\'itne~ses in his own Lehalf under such ('ircumstances warrants inferences unfa"or
ahle to the respondent. It is conduct in the nature of an admission. It is c\'idence against 
him. This principle of law has long been established and constantly applied. The rea
son is that it is a~ attribute of human nature to resent such imputations. In the face of 
511('h accusations, men commonly do not remain mute hut voice their denials with earn
estness, if they can do so with honesty. Culpability alone seals their lips. The law simply 
re('ognizes the natural probath'e force of conduct contrary to that of the ordinary man of 
integrity. " 

The only dissent from this "iew seems to be based on that subtle sentiment 
of honor (scarcely capable of appreciation outside of the Southern States) 
which recognizes the repugnance that an honorable and sensitive man feels 
to placing himself in a situation where his word may be doubted by reason 
of his"interested motives. The legislation making parties competent has not 
e\'en yet been receh'ed in those communities without scruple and apprehen
sion. Where such motives of delicacy prevail, it would obviously be unfor
tunate to place that party in the dilemma of either violating his scruples by 
testifying or of suffering discredit by remaining silent: 

18ii, BLECKLEY, J., in Thompson Y. Davitte, 5!) Ga. 472, 480: "The request (which was 
properly refused] was based on the assumption that because the propounder was present 
and competent to testify, he was bound to do so, or else suffer by his failure to offer hims,:i; 
as a witness in his own case. We think, on the contrary, that it is becoming, and to be 
commended, in a party not to testify, if he can avoid it without positive injury to the 
cause of truth and justice, As long as he is unheard, there should be no presumption 
that his silence is counseled by prudence rather than by modesty. While his case should 
not gain by his forbearance to testify, neither should it lose by it. Public policy forbids 
that a suitor should feel constrained to mount the witness-stand for no purpose but to let 
the jury know that he has something to say in his favor, or to show them that he can face 
the terrors of a cross-examination without breaking down. TllC encouragement of anything 
like competition in swearing would be too sure to breed perjury. M!t those testify in their 
OwIl behalf who voluntarily present themselves; hut let no uncharitable imabrinations 
light upon those who stay away, merely because they might swear if they would." 
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§§ 244-293] FAILURE OF PARTY TO TESTIFY § 289 

These standards of honor, however, cannot be expected to be considered in 
the Courts of other communities not affected by them in daily life. More
over, it does not appear that the Southern Courts are either unanimous or 
rigorous in applying them. It would be generally agreed, to be sure, that the 
mere fact of the party's failure to testify is not of itself open to inference; it 
is his failure when he could be a useful and natural witness (ante, § 287) 
that is significant. But, granting this much, it is to-day conceded, except in 
a few Courts or in peculiar instances, that the party's conduct is to be judged 
bv the standard of other witnesses. l 

• 

§ 289. 1 EXGLAND: 18:n, Taylor 1'. WiI- allowed); 1899. Harding v. American Glucose 
Inns. 2 B. & Ad. 845, 856 (mulicious prose- Co., 182 Ill. 551, 55 N. E. 5i7; 
"utifJll; th~ prosecutor's failure to testify Kan~CUI: 1!J08, Belknnp Hardware Co. v. 
fit the prosecution, held not inapt "under the Sleeth. 77 l(an. 16·1, 93 Pac. 580 (client's re-
\'cry pccllliar circumstances of this case, to fusal in u d-:>position to cxplain, .. on advice of 
mise an infercnce that his motive was a eon- counsel", the ndvice being bad, held open 
sciuusnC5S that he had no probable cause for nevertheless to inference) ; 
instituting the prosecution"); CANADA: Alta.: Kentucky: 190G. Heinhardt v. Mark's Adm'r. 
Hules of Court 1914, No. 3iS (like Onto Rule Ky..!J3 S. W. 32 (but here not applicable; 
275); 19W, Batt r. Batt. 27 D. L. R. 718 because the party was disqualified); 
(alimony; plaintiff's failure to testify, though Louisiana: 1!J01. Bastrop State Bank v. Levy, 
"rc~cnt in court, to the facts of desertion. etc.. 106 Ln. 58G, 31 So. 164; 
held to "militate strongly against her 00) ; Mllni- Maryland: 1903, Saf~ Deposit & T. Co. r. 
wba: Hev. St. W13, c. 46, Rule 473 (like Onto Turner, 98 Md. 22. 55 At!. 1023; 
Hule 275); 1\'cU' Brtll18Wick: 1858, Tufts r. Massachulletts: J.873, :\IcDonoligh V. O'Neil. 
Hatheway, 4 Allen N.B.62 (tro\'erforcordwood 113 ;l,lass. !J2. 06 (inference allowed); 1884, 
taken; the defendant's failure to testify as to Lynch V. Peabody, 137 Mass. 92 (same); WOS, 
the exact quantity. usable to infer the nmount Howe n. Howe, 1!J9 :\Jus~. 59S, 85 N. E. 945; 
to be unfavorable to him); Olltario: RuIes of 1922. Attornc::-Gcneral 1'. Pelletier. 240 M8A'3. 
Court 1913, No. 275 (if the opponent is with- 264. n4 X. E . .JOti (proccedill~. On information 
in the jurisdiction and fails on notice to appear to remov~ Ii district attorney for malfeasance, 
as witness at the trial, judgment may be given etc.: respondent's failure to testify. allowed to 
against him). be used as evidence; quoted supra) ; 

U~ITED STATES: Federal: 1895, Kirby v. ltIichillan: 1889. :'.looney r. Dln'is, 75 Mich. 
Tallmadge, 160 U. S. 379. 38.3. 16 Sup. 3·19 188.193,42 N. W. 802 {party's failure to testily 
(failure of dcfendanta to take the stand to cx- in denial of certain representations attributed 
plain nn alleged fraudlllent purchase; inference to him. held open to inference): 1890. Cole v. 
allowed); 1919. Plunkett V. Lhingst'Jn. 7th R.Cc .• Sl Mich. 156, 159,45N. W.983 {persollnl 
C. C. A .• 258 Fed. 8S9 (action for false repn.... injury: plaintiff·s failure to testify. held open 
scntatious in a sale) : to inference on the facta; the rule is applicable 
A.labama: 1880. McGnr v. Adams, 65 Ala. 106. where the party "possesses knowledge of the 
110 (agent's good fllith; defendant's failure to facts in controversy unknown to others who 
take the stand. held not necessarily to raise an have been called as witnesses and such facts 
inference, where. on the facts, he might" prop- wouId supply positive evidence of what would 
erly rely on that which his ad"ersnry introduces otherwise be established by inference from 
when it is without cOntradicti0n "); 1911, Du- other facts"); 18!J3. Cole V. R. Co .• 95 Mich. 
Bose v. Conner, 1 Alu.. App. ,156, 55 So. 432; 77.80 (same case on re-trial; plaintiff's failure 
California: 1!J09, Bone v. Hayes. 154 Cal. 759. to testify. held open to inference); 1896. Con-
99 Pac. 172 (failure to testify in explanation); nell V. McNett, 109 Mich. 329, 67 N. W.344 
Connecticut: 18!J5, Throckmortfln V. Chapman, (silence at a former trial; inference allowed) ; 
65 Conn. 441. 32 At!. 930 (inference allowed; 1905, McDonald ~. Smith, 139 Mich. 211. 102 
but here it did not aPI>ear that the absence was N. W. 668; 
unexplained. and the circumstance hence could Mis8i.,sippi: 1901, BWlokley v. Jonet!,79 Miss. 
not be considered); 1906. H'lll V. Douglas, 7!) 1.29 So. 1000 {failure of plaintiff and his father 
Conn. 266, 64 At!. 3.51 (inference allowed) ; to testify. held admissible under the circum-
Georoia: 1875, Emory v. Smith. 54 Ga. 273. stances); 
aefllble (no inference allowed); 1877. Thompson Missouri: 1919. Clapp V. Kenley, 277 Mo. 380, 
". Davitte, 59 Ga. 472, 4/i0 (see quo~tion 210 S. W. 10 (p:trt~· to a fraud: inference aI-
Bupra) ; lowable); but not here, where the opponent 
Illinois: 1878. Moore V. Wright. 90 III. 470 had used the party's deposition) ; 
(" it was a personal privilege"; no inference New M e:rico: Annot. St. 1915, § 2172 (if op.. 
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§ 289 CONDUCT, AS EVIDENCING A WEAK CAUSE [CaAP. XI 

The party's refusal to submit to a physical examination should likewise be 
open to inference, for he is virtually withholding evidence; and this is gen
erally conceded (post, § 2220); the curious thing is that it is equally conceded 
by Courts which decline to compel a submission and thus in effect recognize 
a privilege. . 

The failure of the acclIsed in It criminal case to take the stand ought to 
permit, so far as the present principle is concerned, the same inference as for 
witnesses and parties in general. But here the question arises whether the 
use of such an inference would not indirectly infringe on the privilege; and 
this can best be considered aftcr examining the privilege (post, §§ 2272, 227:3). 

The following principles are distinct from the foregoing, although in their 
application the difference is sometimes obscured: (1) that the failure of a 
witness (or party) to give certain testimony at a fanncr trial whieh he now 
gives amounts to a self-contradiction (post, § 1042); that a party's silcllce 
dllr£lI(J adverse testimony may sometimes be equivalent to assent and there
fore to an admission of its truth (post, § 10(2); that a party's failure to 
deny in a chancery anS/fer the allegations of the bill may amount to an ad
mission; this is a question of chancery pleading. 

The effeet of a party's failure to produce (l domwumt is dealt with in 
§ 291, post. 

posing party fails to testify when summoned. it able. if his testimony could adtl nothing valu
shall be taken "as nn admission . pro ('on- able); 1911. Fisher t'. Tra\'elers' IllS. Co .• 124 
{esso .. unless otherwise ordered by Court." Tenn. 450. 138 :-::. W. 310 (of course. this infcT
and judge lDay lion-suit. order a general find- ence may be made equally well where there 
ing. or postpolle 011 terms) ; are admissions which might be explained 
New York: 1877. Bleecker t'. Johnson. 69 N. Y. away); 
a09. 311 (failure to call one of the defendants. l'ermont: 1906. Scars v. Duling. 79 Vt. 334. 65 
held to authorize "the jury to say whether Atl. 90; 
under all the circumstances the absence of the Virainia: 1906. Aragon Coffee Co. t'. HogcrB. 
defendant was suspicious. so as to authorize an 105 Va. 51, 52 S. E. 843 (bona fide purchase of 
unfavorable inference "); a note by the plaintiff; tbe plaintiff's refusal 
North Carolina: 1868. De .... ries ~. Phillips. 63 on tbe stand to explain his motive for the il1-
N. C. 53. 55 (no inference from the mere fail- vestment. held open to inference) ; 
ure to call; but there may be "according t" the We8t Virainia: 1885. IIefllebower v. Dietrick. 
dreumstances. as the introduction or Don- 27 W. Va. 16. 23 (inference allowed against a 
introduction of nny other witness might be defendant wbo did not testify to fact", within 
commented on "); 1889. Goodman v. Sapp. 102 his knowledge; the result partIy allected by 
N. C. 477. 9 S. E. 483; HI1:3. Powell v. Strick- the presence of a demurrer to cyidencc); 1906. 
land. 163 N. C. 393. 79 S. E. 872 (like Devries Loverin & B. Co. t'. Bumgarner. 59 \V. Va. 46, 
r. Phillips); 1921. Maney v. Greenwood. 182 52 S. E. 1000 (defendant's failurt' to testify in 
N. C. 5m. 109 S. E. 636 ("Goodman ~. Sapp. denial of letters. etc .• though present at the 
and the lat<lr cases appro\'ing it. has settled the trial. held open to inference). 
law in this respect. notwithstanding the vary- The same inference may apply to the prose-
ing and not altogether consistent expressions cutinu witness in a criminal case: 1905. Morpn 
used in some of the previous deci~ions ") ; v. State. 124 Ga. 442. 52 S. E. 748. 
Oklahoma: 1908. Brooks v. Garner. 20 Oklo On interrocatoric8 before trial. an ansW!!r 
236. 94 Pac. 694; given after provisional refusal may prcvep.t 
Oregon: 1912. Bonelli v. Burton. 61 Or. 429. this use of the refusal: 1913. IIarrington I'. 
123 Pac. 37; Boston Elev. R. Co .• 214 Mass. 563. 101 N. E. 
Porto Rico: 1911. Fajardo v. Tio. 17 P. R. 230 977 (a corporation president's an5W!!rs. as 
(filiation; defendant's failure to testify held party. to interrogatories. were refused by him 
open to inference; citing the above text with Bubject to the Court's direction. later the Court 
approval) ; directed him to answer. aud he did so; held. 
Tenne8scc: 1898. Weeks I). McNulty. WI that the reading of the original refusal to an-
Tenn. 495. 48 S. W. 809 (inference not allow- swer was improper). 
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§§ 244-293) FAILURE OF PARTY TO TESTIFY § 290 

§ 290. Same : (e) Sundry Distinctions: Cn minal Cases; Good Character; 
Experts; Expeliments; Depositions; Explanations; Nature of Inference; 
Burden of Proof; Presnmptions. (1) The principle under consideration 
applies equally in criminal cases as in ch'i! ·:-uses, both for the prosecution as 
for the accused.1 So far, however, as it affects the accused, some complica
tions arise in discriminatin;; Lhe~nerany prohibited inference from the ac
cused's Olcn failllre to iestif!l by claiming privilege, and the permissible in
ference from his failllrc to prodllce other evidellce; and such problems are 
therefore best considered in connection with the privilege against self-crimi
nation (post, §§ 2272-2273). 

One thing only (which does not involve the effect of the privilege) may be 
noted here, namely, that by general concession the accused's failure to pro
duce testimony to his good character is not open to the inference that the char
actel' is bad; since otherwise the rule «(mie, § 57) would be evaded that the 
prosecution cannot im'oke and prove his bad character until he offers to prove 
his character good.2 But it is incorrect to say 3 that the accused's good char
acter i.~ presumcd; this inconsistently gives him the untrammelled benefit 
of evidence which, if he had introduced it, might have been disPllted. What 
really happens, or ought to, is that the defendant's character is f;imply a 
non-existent quantity in the evidence; this distinction has sometimes been 
e;...-pressly pointed out.4 

§ 290. I The cases cited ante. passim, il
lustrate this; in particular, the passage quoted 
from Mr .. r. Brewer in § 2S·1. 

2 Federal: 1899. :\IeKnight v. U. S., 38 
C. C. A. 115, 97 Fed. 208; 1900. Lowdon v. 
U.S .• 79 C. C. A. 361. 119 Fed. 673. (jii; 1919. 
Hall r. U. S .• 4th C. C. A .. 256 Fed. 748 (sedi
tion; failure of auy friend or citizen to protest 
on behalf of defeudant. or to testify for !Ur.:l. 
held improper to mention in argument); 
California.: 1898. People t·. Gleason. 122 Cal. 
370, 55 Pac. 123; 1905. People v. Davis. 147 
Cal. 346, 81 Pac. 718; People v. Lee. 1 Cal. 
App. 169. 81 Pac. 909 (qualifying the preced
ing); Illinois: 1920. People t'. Haas. 293 Ill. 
274. 127 )i. E. 740 (but erroneously stating 
that "the cases arc not in harmony in other 
States"; not citing Addi50n v. People, Ill.. 
infra. n. 4 ; citing State v. McAllister. Me .. infra. 
but ignoring the later cases in that State); 
Indiana: 187-1, Fletcher t'. State, ·19 Ind. 134; 
Iowa: 1874, St.ate v. Kabrich. 39 la. 277; 
1876. State v. Dockstader, 24 la. 430; 1878. 
State v. Northrup. 48 In. 58!; 1910, State v. 
Dudley. 147 la. 645.126 N. W. 812; .Vcbrasl;a: 
1881. Oli\'e v. State. 11 )iebr. 1. 29. 7 )i. W. 
444; New York: 1840. People v. White, 24 
Wend. 524. 546. 55-1. 555. 560. 58·1 (Walworth. 
Ch., diss. at 537; t.his case overrules People v. 
Vane. 12 Wend. 82; 1834); IS·15. People v. 
Bodine. 1 Den. 281. 292. 314; Xortlt Carolina: 
1831. State ,'. Collins, 3 Dey. 118; 1847. State 
v. O·Neal. 7 Ired. 2.51; 1881. State r. Sanders. 
84 N. C. 729; Pennsylvania.: 1895. Com. t'. 

Weber. 167 Pa. 153, 31 Atl. 481; South Caro
lina: 18:39. State 1'. Ford. a Strobh. 522. 527. 
8cmblc (here holding that the absence of good
character evidence simply leaves the defendant 
\\;thout such a benefit as it might ha\'e gh'en in 
persuasion, and semble. that this is not the 
same as directing an inference that the char
acter is bad). 

The only jurisdiction in which any doubt re
mains is .1I!aine: 1814, State v. McAllister. 24 
Me. 139. 144 (inference allowed); 1854, State 
t·. Upham. 38 Me. 261 (contra); 1862, State v. 
Tozier. -19 1Ie. 404 (left undecided). 

3 As in Mullen v. U. S., 1!)01. C. C. A., 106 
Fed. 892. 

4 1914. Price 1l. U. S .. 8th C. C. A., 218 Fed. 
149; 1914. Chambliss 1.". U. S., 8th C. C. A .• 218 
Fed. 154 (Smith. J .. diss.); 19HJ. Galbreath 
1'. U. S .• 6th C. C. A .• 257 Fed. 645 (" ;\!u!len r. 
U. S .... is not to be taken as the law. in 
view of Greer L·. U. S., 245 U. S. 559"); 1918. 
De:\Ios5 v. U. S .. 8th C. C. A .. 250 Fed. 87; 
1918, Greer v. U. S .. 245 U. S. 559, 38 Sup. 209 
(disappro\;ng :\Iullen v. U. S.); 1004. Gater 't. 
State. HI Ala. 10.37 So. 692; 1916. Warren v. 
State. 197 Ala. 313. 72 So. 624; 11l08. Mc
Duffee 1l. State. 55 Fla. 125. 46 So. 721 (ap
pro\;ng the above comment); Wll. State v. 
Gruber. 19 Ida. 692, 115 Pac. 1; 1901. Addison 
r. People. 193 III. 405. 62 N. E. 235; 1&~0. 
Knight v. State. 70 Ind. 380; 1916, State r. 
Gaunt. 98 Kan. ISO. 157 Pac. 447 (homicide) ; 
1908, People L·. I\:cmmis, 153 Mich. 117.116 N. 
W. 55·1 (" We approve and adopt the rule 

595 



§ 290 CONDUCT, AS EVIDEXCING A WEAK CAUSE [CH:\P. XI 

Failure tu prOL'e an attempted alibi im'ol\"es a. further distinction already 
noted (ante, § 270). 

(2) The kind of witness or cYidencc is immaterial. Thc inference, for 
examplc, may be drawn from a failure to usc e:rpert tcstimolll/,s or a. failure 
to emplo~' e.rperimenfs or sample:; or like instructh'e evidence.6 So also the 
form of the tcstimon~' withheld is immatel'ial; the failure to take a deposi
tion, where it ccukl ha\'c been taken,7 or to usc a deposition, where it has been 
taken by the party not using it, S ma~' be equally open to inference. 

(:3) In any e\'ent, the party afl"eeted by the inference may of course explain. 
it away 9 b~' showing circumstances which other\\'ise account for his failure 
to produce the witness. There should be no limitation upon this right to 
explain. except that the trial judgc is to be satisfied that the circumstances 
thus ofl"el"ec\ w01lld, in ordinary logic and experience, furnish a plausible reason 
for non-pl"Oduction. 10 

stated hy Mr. W."); IHOn. Pcopll' r. Pebrz, 
IS.~ :\. Y. ·170. 7S X. E. 2!H; l!n:l. People tI. 

Lingll·,·. 207 X. Y. :l!Ju. 101 X. E. 170 (appro\'
ing the al,O\·c pas,;ilgl'); 1(1l4. State 1'. Knutt,,;. 
1"" ,,- C 1-" .. ) L' I,' !)-,). lUll D I . 00.". _'. 'd.h·J"~.J.: •.. I.... ". UTlan)l. 
State. 12S T(,IlIl. I):j(j, wa S. W . .f.I7. 

6 lS9~. :\If'1\:im ". Fole)·. 170 :\la55. 42G. 49 
K. E. fi25 (~i~nature denier!: failure to cnll 
e,.pert~ Enid to have oeel1 (·<)JlEulted. admissihle, 
in trial Court's discretion; drwtrine may IJe ap
plied to expert wit.nesse,); !!J01. VerJ~iJl r. 
Saginaw. 12.'; l\Iich. 499. 8·\ ~. \Y. 1075 (fail
ure to call pbysiC'ian8 who had examined plain
tiff's injuries; inferen('e allowed); 1901. 
Wilkins ". Flint. 128 Mich. 262. 87 ~. W. 195; 
1886. Bullard v. n. Co .. 64 X. H. 27.31.5 At!. 
838 (personal injury; plaintifi'~ failure tn rall 
one of the physiciuns rOllsulted hy her, held to 
be open to inference). 

5 1900. Concord L. & W. P. Co. r. Clou:;b, 
70 X. H. 627. 47 Atl. 704 (failure to sh<)w sub
!Soil at a \·iew). Contra: 189:~. U, S. Sugar 
Refin. v. Allis Co .• 6 C. C. A. 121. !) U'. S. App. 
550,552.56 Fed. 7sn (rule refused to w applied 
to a buyer's failure to te~t a machine as evi
dence of its defects). 1880. Philadclphia r. 
Rule. 93 Pa. 15. 18 (action for panment laid; 
failure to preseJlt samples of work d0m'. held 
not to be considered) ; 

For a partu's failure to submit, to corporal 
craminatwn of his injuries. sec post. § 2220. 

For the non-production or concealment of 
chaUe18 or other material objects. see post. § 291. 

7 Compare the cases cited antc. passim, and 
the following: 1895. Lcslie t'. State. 3.5 Fla. 
171. 17 So. 555 (allowing comment on a failure 
to take out a commission. after filing interroga
tories. for an alleged witness, so material tbat 
the failure indicated that the witness was II 

fictitious persrm); 188·1. Judevine I'. Weaks, 
57 Vt. 278. 281. 

Contra: 1901, Lindle ~. Com .. 111 Ky.8G6, 
64 S. W. 986 (introducing an affida\;t for 
continuance containing thc testimony of sup-

posed ahsnnt ,,;tnesses. and then proying that 
the witnesses were present and thllt their testi
mon,\' had nut been uffered by the accused 
either on the stand or by nffida\;t. held im
proper; this ruling s{~cms unsound) ; 

8 ISS::? Learned t'. lInll. 13:J :-"la8s. 417, 
scmblr; ISS5. (.".>111. t. Haskell. HO Mass. 128. 
2 ~. E. 7i3 (on the faet8. held a matter for the 
jury to dC'termitll'); 1904. People r. :\IcGarry, 
13u :\Iidl. :3Hl, !)O B. W. 147; 1917. Staples
Howe Printing Co. v. Building & L. ASS'll. 
a6 P. 1. ,!l i. 

Distinguish the question whether the taking 
and filing of u deposition is such an ndnptiun IJf 
it 115 amounts tr, an mllllission of its truth (post. 
§ 1075); lind also the question whether the 
opponent may usc a deposition taken but not 
used by the other party (post. § 1380). 

g On the generul principle of Explanation. 
alltc. § 34. 

10 Some of the following circumstances 
wlJuld ha,'c sufficed to forbid in the first in
stance any comment on the failure to produce: 
1020, Bernhardt t·. Cit)' Suburban R. Co .. 
- D. C. App. • 263 Fed. 1009 (physician's 
refusal to testify. or to e:mmine for the pur
pose of testifying, held not an adequato ex
planation of the failure to call him; .. plain
tiff hud his choice, either to cull the doctor or 
suffer the effects of the presumption"; note 
the error here in referring to the inference as a 
"presumption"); l!H7, Verdi v. Donabue. 
91 Conn. 448. 9::1 Atl. IOU (departure of a 
possible witness to Italy); 1905, Starke I'. 
State, 49 Fla. 41, 37 So. 850 (but merely the 
servicc of a BubpCIlna does not suffice. where an 
attachment for Don-appearance was available) ; 
1904, Foster v. Atlanta R. T. Co., 119 Ga. 675. 
46 S. E. 840 (but the explanation cannot in
clude a statement that thc absent alleged e~'('
witnesses know nothing of the affair; thiR 
ruling is ovcr-strict); 1905. Mncon R. &. L. Co. 
1.'. Mason, 123 Ga. 773. 51 S. E. 569; 1905, 
Wurth ~. Lowenstein, 2HJ Ill. 222. 76 N. E. 
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§§ 244-293) FAILURE TO PRODUCE EVIDENCE § 290 

(4) The inference (supposing the failure of evidence not to be explained 
away) is of course that the tenor of the specific unproduced evidence would 
be contrary to the party's case, or at least would not support it. In other 
words, the inference docs not afl'ect indefinitely the merits of the whole 
muse, as it does when fraudulent conduct is involved (ante, § 27i), but 
affects specifically and only the evidence in questionY 

(Ii) The opponent whose case is a denial of the other party's affirmation 
has no burden of persuading the jllry; and, therefore, until the burden of 
producing evidence has shifted, he has 110 call to bring forward any e\'idence 
at all, and may go to the jury trusting solely to the weakness of the first 
part:.··s evidence. Hence, though he takes a risk in so doing, :"et his failure 
to produce eYidence cannot at this stage afford an~' inference as to his laek of 
it; otherwise the first party would virtually be emding his legitimate bur
den. This distinction has been recognized 12 and is unquestionable; but it 
has been little developed in its application. The nature of the two burdens 
of proof (post, §§ 2485, 2487) is here in\'oh·cd. 

(l) So, too, where by the pleadings or otherwise a part:.· has jlldicially 
admitted u fact favuring his opponent, the opponent may rely on this admis
sion, and his failure to producc eYidenec to prO\'e the admitted fact cannot 
be taken as cvidence against the truth of the admission.13 

(7) In a few instances the question arises whether conduct of the present 
sort raised a presumption of /cut', i.e. shifts to the opponent the burden of 

3iS (why a party's brother had left the country, 
allowed); ISi5, Com. I'. Costf~lIo, 119 1\lass. 
214 (that thc missing witnesses had been 
threatened by the pro5e{~uting officer with 
proseCUtiUIl for perjury on a ('ollateml ehnrgl', 
and had fled the juri~dietion); ISn5. C"rn. r. 
McCabe, W:3 i\1:t~". \lS, :.l!l N. E. iii; IS!)i, 
Rumrill I'. Ash, WU Mass. 341. 4i N. E. IOli 
(failure to 10l)k for prohabl!. {-vidence: n'as'JIIs 
for fail u r<'. allow('d); Isns. Hall r. Austin. 
73 i\linn. 134, i5 ~. W. 1121 (witness' i1lne~s. 
admitted in explanation); IS75, Pense r. 
Smith, 61 N. Y. 477. ·IS2 (tn)\'cr fnr goods 
stolen by the defendant's porter; the plain tiff 
allowed to show that the porter was then in 
prison for the theft, as explaining why lie Was 
not prodUced); 191:!, Curtis & G. Co. 1'. 

Pribyl. 38 Okl. 511, 134 Pac. il \suhpcrnas for 
eye-witne~ses who had fniled VI appear. ad
mitted. as rebutting the inf{·rence fwm failure to 
call them); ISS5. Hoard 1'. State. 15 Lea 
(Tenn.) 321 (person lIut summoned. shown to 
he mentally incapable); 189.5, Weatlwrford 
M. W. &; N. H. Co. v. Duncan. S8 Tex. 611, 
:l2 S. W. 8i8 (a showing that the witnesses 
had been subprenaerl but were in defendant's 
employ); 1874. DurjZin v. Danville, -Ii Vt. 
ll5. 105 (a former willingness to be examin"d, 
hl'ld allowable to explain away a later refusal 
on the score of feebleness); 1907, Weidner r. 
Standard Life &; A. Ins. Co.. 132 Wis. 624, 

113 ~. W. 50 (illness of eYl'-witnesses. ad
mitted. as {·xplaining the failure to call 
them). 

II Accord: 1904. Harrison 1'. Hnrrison, 124 
la. 52.5. 100 ~. W. :J.j.l (attempting to eloign 
n witness): 1905. 1\ll'Donald t·. Smith. 139 
l\lit-h. 211. 102 :-.;. W. GoS: 1908, State 1'. 

Callahan. 7G ~. J. L. -126. W Atl. 95i. 
In the following "pinion th(' two inferences 

were erroneously interc-hnngcd: 188i. Allen. 
J .. in BIcker I' •• John~on. H!! ~. Y. 309, 311, 
31:~ (the jllr~·. on failure of the defendant to 
rail a co·defendant, .. might take a les~ favor
able \'iew of thC' testimony 011 the part of the 
d .. felu·e". hilt should not illfer .. that his testi
mony would he ad\'C'rse to the defendants "). 

I' IS!)i. Brill 1'. Car Co., 80 Fed. 90n (the 
plaintiff wn5 hound to liro\'c an intent in the 
defendant to infringe; the defendant's failure 
to adulto'c testimony to the contrary. held to be 
no e\'idence): 1908, l\leDuffee's Adm'x ... 
Boston &. Maine R. Co., 81 Vt. 52. 69 Atl. 124, 
brakeman killed; the defC'ndant resting 
without e\·idence. held that no inference could 
be- based thereon). 

Y<>t it is a renabl(' view that this doctrine 
is unsound. Certainly, it is artificial; and it 
tlmds to obstruct the direct getting at the 
trul.h. 

13 1893. East Tennessee V. & G. R. Co. r. 
Kalle, 92 Ga. 18i. 192. IS S. E. 18. 
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producing "ddence. The::e instances are examined in dealing with the 
\'arious presumptions of lay, (post, §§ 2·HlO, 2524). 

(8) Whether a new trial should be granted on the ground of the success
ful party's withholding of ~~videnee 14 depends upon the law of new trials 
(ante, § 21). and does not io':·olve. the admissibility of evidence, 

§ 291. Same: (3) Documents or Chattels Destroyed or not Produced. The 
applicability of the general principle to an opponent's non-production or sup
pression of documents or chattels has always been assumed. From the be
ginning of the recognition of the principle in England. some sort of infer
en('c has hcen acknowledged to be legitimate. 1 In this country, similarly, 
the tradition has been continued and steadily enforced, in numerous in-

U As in Standen t. Edward~. 1 Yes. Jr. Clunnes t. Peggy. I Camp. S (sale of liquor; 
13:t proof of bottIi·s delh·ered. ami nothing more; 

§ 291. E~GI,A~D: IfBi. R. r .. \rundel. the jur.,· aut.horized to a~sllme that onb' the 
Hoh. \O!l (title tn a manor. ciaiml'd h~' the ~heapest liquor of the plaintiff was thercin); 
king; the title-dl'eds being" \'Cry \'ehem['ntl~' 1815. The Hunter. Dods. Adm. 4S0. 4SG 
~lIspicious to ha\'c been "uppr('~s['(I" Iln the (spoliation" generat('s a most unfa\'orable pre-
,ldendallt:;' helJ!11f. the d~erec ga\,(' til(! land sumption "); 182(i • .lames I'. l3iou, 2 Sim. & St. 
tn the killg" till the def.'ndants ~hl)1IlrI produce (JOO. (JOG {non-production of receipts. treated as 
the deed<"); WI/S. Anon .. 1 Ld. Raym. ':ll "eddence that these receipts afford inferences 
(Holt. C .. J.. saill. "that if a man de.~trl).\·s a unfa\'orahle" to that party); 182G. Darker v. 
thing that is d,,'i~llCd to he e\'iden~e :l~ainst Ray. 2 Huss. G3. i:3 (discussing the juris-
himself. a small matter will supply it"; anrl so diction of Chancery in cases of spoliation. and 
"a copy sworn" was admitted to prO\'e a note negati\'ing the exi~tencc of an ahsolute pre-
of def('ndant torn by him); li05. Ward r. sumption; Lord Eldon. L. C.: "To say that 
Apprice. G :\Iod. 2(J4 (" if \'ery ~Iend['r e\'iden~e if you once pro\'c spoliation. you will take it 
be gh'en IIgain,t him. then. if he willuot pro- for grantl!d that the contents of the thing 
duce his books. it brings a great ,Iur 111'011 his spoliated arc what they have been alleged to 
causc"); 1706. Sanson ". Humsey. 2 \'ern. he. mar be in a great mllny instances going a 
5G1 (the defendant. ha\;ng burnt certain great Icngth "); 1841. Curlewis v. Corfield. 
articles of marringe-settlem('nt. was kept in 1 Q. ll. 81·1 (non-production of a letter called 
jail "until he had consented to admit the for. held rele\'ant to show its contents to be as 
artides were to the ('ffeot in the hill"); 1i1S. claimed); 185-1. Gray,·. Ilnig. 20 Beav. 219. 
YOUUg ". Holmes. 1 Stm. iO (cjeotment. for a 22-1 (bill for lin aecount; destruction by a 
leasehold; .. it heing pro\'ed the ddendant had party of documents of unsettled accounts. 
the If'asc in her custody. and refusing tn pro- held ground for Ilresuming .. e\·er~·thing most 
duee it. fin attofl)cy who had read it was unfavorable to him which is consistent \\;th the 
allowed to give c\'idC'nce of its contents; and re~t of the facts"); 185i. Sut.ton v. Dc\'onport. 
the C . .1. (parkerl said. he would int~nd it. 2i L. J. C. P. 54 (1.0 verify a desoription identi-
made against the defl·ndant. it heing in l,er fying a document. it was offered. but was ob-
power. if it was otherwise. to show thc eon- jerted to by the other party and "'liS with-
tmry"); li21. Dalston I'. Coatsworth. I drawn; held. that the jur~' might infer it to 
P. Wms. i31 (bill for relief again,t sllppres,ion he as described); lS.58. Att'y-Gen'l v. Dean 
of a deed; decree- made aC'cording to the l'on- & Canons. 2·1 Den\·. Gi9. iOG (suppression of a 
tents a3 testified to); li2:!. Armory 1'. d(!ed affecting title is "always to be taken most 
Delarnirie. I Stra. 505 (jewel refused to he pro- strongly against the persons" keeping it back) ; 
,Iuced by bailee; Be-e qu,)tation allie. § 285) ; CA~AlJA: lS95. St. Louis c. R .. 25 Can. Sup. 
1749. Cookes t·. Helii('r. 1 Yes. Sr. 2:J·1 (L. C. G·W (account-books. etc.); 1905. Hale v. 
Hard\\;cke: "If deed~ or writings arc de- Leighton. a5 N. Dr. 25G (a hook of entries kept 
stroyed by a party who would take benefits for both parties. but in the plaintiff's posses-
thereof. a court of equity' in odium spolintoris' sion; the plaintiff's refusal to produce it. held 
wi!! go farther than a l'ourt of law"); 17(;,1. open to inference. on the facts. but not merely 
R. r. Si!1ith. 3 Burr. 1-175 (charge of trading because he did not produce the original on 
without a license; refusal to produce it held notice to produce). 
to besufficientf'\;den('e); liG9. Roev. HaT\·e~·. Contra: but never IllW. being merely a 
4 Burr. 248,1, 2·IS9 (the plaintiff in ejectment casual aberration: 1913. Cooper v. Gibbons. 
would not produce a deed affe~ting his title; 3 Camp. 363 (sale of goods. the defendant 
L. C . .1. Mansfield obsen'ed that the Court setting up a joint debtor; the non-production 
"Iea\'e the refusal to do it. after proper notice. of his books by the plaintiff after notice. not 
as a strong presumption to the jury"); 1807. allowed to be considered). 

598 
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stances, where the opponent has destro;yed, suppressed, or refused or failed 
to produce a document or chattel whose contents or quality came into issue 
or became relevant under the issues.2 

2 Federal: V. S. Code 1919, § 10104 (in was made to obtain them for usc in court); 
proceedings not rriminal under revenue laws, HilS, U. S. v. Leonhardt. U. S. Court for 
if the defendunt or cluimant refuses or fails China, 1 Extra-tC'rr. Cas. 790, 795 (conspiracy 
to produce business documents, etc., on motion to defraud the government); 
by the Governlllent and order of the Court, Alabama: 19I(), Russell v. Bush, 196 Ala. 309, 
aud docs not satisfactorily explain the refusal, 71 So. 397 (destruction of a Il'tter by the party 
"the allegations stated ill the said motion when interrogated); I!H 7. McCleery 1'. Me
shal! be taken as confessed"); 1817, The Cleery, 200 Ala. 4, 75 So. 316 (ejectment); 
Pizarro, 2 Wheat. 227, 241 (per Story, J., "u Caii/omia: 1866, Leese v. Clark, 29 Cal. 664, 
Y:!ry awakening circumstance. calCUlated to ex- 66S (rt'fusal to produce an original deed in pos
cite the vigilance and justify the suspicions of session; infprence may be drawn, though an 
the Court". but not always a ground for re- alleged copy is ofiered) ; 
fusal of further evidence, nor. in prize case~, Connecticllt: 1843. Merwin v. Ward. 15 Conn. 
a substuntive cuuse fur condemnation); 184·!. an (party's books; whether an inference 
Hanson I'. Eustace, 2 How. 653 ("the refusal could be drawn from secondary evidence. un
to produce books, under a notice, lays the foun- decided; but no presumption of law, and 
dation for the introduction of secondnry e\'i- semble, no inference can arise wht're the docu
denr:e", and" all infcrences shall bt: taken from ments would not be admissible without the 
the inferior e\'idence most strongly against opponent's conser,t) ; 
the party refusing to produce"; but "the re- Gl'Or(Jia: 18i8. Da\'ist'. Alston. 61 Ga. 225, 2!!S 
fusnl itself raises no presumption of suspicion (no infer(>nce allowable. where the Court rules 
or imputation to the discredit of the party, that the document need not be produced) ; 
except in a case of spoliation or equivalent Illinois: IS46. Rector v. Rector, 8 Ill. 105, 
suppression"; "in other words, with the cx- 119 (failure to produce bond; inference al
ception just mentioned, the refusal to produce lowed as to contents); 1868, Law v. 'Voodruff, 
books or papers upon notice is not nn iude- 48 Ill. 399 (breach of marriage-promise, the 
pendent element from which anything can be defendant's failure to produce the plaintiff's 
inferrcd as to the point wtl'ich is sought to be letters. MtN the defendant's answers to them 
pro\'ed by the bonks or papers"; this is too had bepn introduced by them to the plaintiff, 
nnrrow); 1846, Clifton v. U. R., 6 liow. 242. held not to raise a presumption, nor to require 
24i (fnlsel~' invoicing to defraud the customs; an unf:n-orable construction of defendant's 
inference allowed where the bonk" of account, letters); 18i7, Gage r. Parmelee, 87 Ill. 329, 
and one of the sellers. being available. were not 341 (partnership-settlement; inference from 
produ<'ed to show the prices); ISi3, Chaffee destruction of act'ount-books, held on the facts 
v. U. S., IS Wal1.5Hl,52S.544 (revenue frauds; not to overcome the weight of e\'idence); 
defendant's failure to produce his hooks, held ISi8, Downing v. Plate, 90 Ill. 268. 2i2 (con-
not to throw the burden of explanution upon tract and indorsements burned; inference to 
him and to serve to remove reasonable doubt; he drawn against the spoliator); 1882. Ander-
poor opinion); ISS·1. U. S. II. Flemming. If; ~C)n v. Irwin, 101 Ill. 411, 415 (destruction of a 
Fed. 907, !H6 (fraudulent gambling in stocks; will; slight eddence by the propounder, held 
inference alluwable. from failure to produce to suffire); 18!H, Carter v. Troy Lumber Co., 
aC('Clunt-hooks, that. they would not help the 138 Ill .. 533, 539, 2S X. E. !l32 (no inference to 
defendant's case); IS93, Hunkle 1'. Burnham. he drawn from non-production where the docu-
15:3 U. S. 216, 225. 14 Sup. 837 (p()w~r of mcnt could }ll' u~ed only by the opponent's 
u~torney; non-production held open to in- ~on8<'nt; moreover. that the production might 
feren('C'); 1900, l\Iissouri K. & T. n. Co. 1'. pr'l\'c "injuri'lu~ to his case". other thun by 
Elli"t.t, 42 C. C. A. IS8, 102 Fed. !Jo. 102 shn\\'ing the contents and inferences from 
(failurc to produce train books, held open to in- them to be us alleged, held not a proper in-
ference); 1909, New York C. & H. H. R. Co. fercnce from a failure to produce); 1902, 
v. U. S., 212 U. S. 481, 29 Sup. 30·! (corpora- Momence Stone Co.!'. Groves, 197 Ill. 88, 64 
tion's failure to produce rertain bo()k~); 1913. N. E. 335 (rule applied to non-production of a 
In rc Herman, D. C. N. D. la" 207 Fed. 5!H hook); 1919. Hudson 1'. Hudson, 287 111. 2S6, 
(destruction of letters by the party ulleging n 122 N. E. 497 (grantor destroying a deed; "the 
loan. considered); 1!l18, Hamburg-American presumption is that it convcyed the highest title 
S. P. Co. t'. U. S., 2d C. C. A., 250 Fed. i47, it could convey, that is, a fcc simple"); 1920, 
707 (conspiring to defraud the U. S.; comment Vulcan Detinning Co. r. Industrial Com., 295 
allowed on failure to produce documents Ill. 141, 12S N. E. 917 (employee's death; 
placed by dC'fcndant in the custody of the widow's refusal to consent to autopsy after 
German embassy, because the papers had been under!.3ker's preparation of body for burial, 
volulltarily placed there and because no effort held not an admission) ; 
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Xevertheless, there rcmains much uncertainty as to the precise nature of 
the inference and the conditions in which it may legitimately be drawn. At 
the outset, certain unquestionable points may be removed from the discus
sion. (1) It is not here a question of a presumption oj' law, i.e. of a rule 
shifting the bmden of producing eYidence. Thcre may be such a rule (post, 
§ 2524), but, if it exists, it is independent of and additional to the present 

Indiana: 185i, Thompson v. Thompson. 9 Mississippi: 18i8. Botts v. Wood, 56 Miss. 
Ind. 323, 332 (presumptioa from spoliation, 136, 440 (spoliation. the inference- ('an only be 
not conclush'(') ; drawn when there i~ other evidence of con-
lou'a: 191i, Jahu'sWiJI, 18·1 la. 416,165 N. W. tents; and it cannot be drawn when the ot.her 
1021 (ackaowl0dgment of a debt) ; evidence fully supports the spoliator's claim) ; 
Lo'a'siana: lSi 1. Lucas I'. Brooks, 2:~ La. An. lIfi"souri: 1882, Pomeroy I', Benton, ii Mo, 
lli (inference uot drawn. upon t!w facts of the 64, 85 (partner~hip account; defendant's 
case from a destruction); ISS·1, C:resc~nt C. 1. destruction of hook of account, after suit 
Co. v, Erlllann, 36 La.An. 8·H (bills indicating to brought, held to be o(len to inference; careful 
whom credit was gi\'(~n; infer(,l~"e dr~wn from opinion) ; IS86, State v. Chamberlain, 89 
non-production); 1~02 Je!.nson !'. Levy, 109 Mo. 129, 134, 1 S. W. 1-15 (destroying or con-
La, 1030, 3·1 So. 6S (infcrenc~ allowed for cealing forged notes, inference allowable); 
certain drafts not produc('d); 1!J04, H:mnuy WlS, Thomas ". Equitable Life Ass. Soc., 
v. New Orleans Cotton Exch., 112 La. 998, I!lS .Mo. App. 53:l, 205 S. W. 533 ("green slip" 
36 So. 831 (agency for im'estmcnt; inference on a policy) ; 
allowed from failure to produce contemporan- New Hampshire: 1856, Cross v. Bell, 34 N. H. 
eous writings) ; 82, 88 (the inferencc not to be drawn simply 
1Ilaine: lS:!9, Em!'rs'JIl v. Fis!" 0 Greenl. from the fact of non-production; but if some 
200, 20G (inference allO\"able, but onl~' afwr secondary e\'idence is given of the contents, 
notice before trial to produce); 185S, Tobin 1'. "and such e\'idence is imperfcct, vague, and 
Shaw, 45 :'.le, 331, :l·t!) (inference allowable if uncertain, every intendmcnt and presumption 
notice to produce has been gin·n); 1878, is to be made against the party who might 
Da\'ie v. Jones, 68 Me. 30:l (hook of accounts; remove all doubt by producing the higher 
inference allowable from non-production) ; e\'idence ") ; 
,Massachusetts: 18:l0, Thayer v. Ins. Co., 10 New Jersey: 18i9, Jones v. Knauss, :l1 N. J, 
Pick. 326, 329 (like Cross v. Bell, X. II., iT/Ira) ; Eq. 609, 614 (declaration of tru~t destroyed; 
1859, Beecher 1'. Denniston, 1:3 Gray "lass. 354 "slight c\'idence of the contents of the in-
(conversion of watch, etc.; d!,fcndant's con- strument will usually in such a casc he suffi-
c~llment of them from plain tilT's \'alue-wit- cient ") ; 1016, Rabinowitz v. Hawthorne, 
nesses hcld !lot to be without signifiear.ce; 89 N. J. L. 308, 98 Atl. 315 (plaintiWs tcsti-
opini.)n obscure); 1886, Berney II. Dinsmore, mony to profits lost, has('d on recollection, 
141 Mass. ·12, 5 N. E. 2n (conversion of pearl- admitted; his failure to keep books of ac-
ring; rule of Armory t'. Delalllirie, that the count, allowed to be considered as alTecting 
.... alue of the best jewels should be presumed. the reliability of his testimony); 191i, Stuart 
repudiated; expert's testimony to \'alue of a v. Burlington Co. Farmers' Exchanl(e. 90 
similar article should be taken); 1905, Com. N. J. L. 58-1, 101 Atl. 26,5 (crops not produced 
v. Bond, 18S :\lass, 91,7·1 N. E. 293 (forgery; by fertilizer; plaintiff's failure to produce his 
the defendant's destruction of the proceeds, books showing sales and losses, held not to 
etc., admitted); 1905, Sullivan v. Sullimn, 188 require the rejection of his oral testimony); 
Muss. 380,74 N. E, GOS (action on a note re- New York: 1820, ,Jackson v. M'Vey, IS ,Johns. 
Quiring an attesting witness' signature; an 331, 334 (inference allowed from non-pro due-
instraction that the defendant's destruction tion, after some e\'idenre of contents had been 
of it would justify the inference that it was a gh'en); 1831, Life & Fire Ins. Co, r. Ins. Co., 
witnessed note, held proper on the facts) ; i Wend. 31, 34 (the same; the rule of this case 
Michioall: 1871, Page t'. Stephens, 23 JHich. is stated in full in Cross v. Bell, N. H .. sU]lra); 
357,363 (books of account; inference allowable 1922, McChesney's Will. Surr. Ct .. 194 N. Y. 
from non-production); 1893, Lambie's Estate, Stipp\. 893 (will executed in duplicate. testat.or 
97 Mich. 49. 55, 56 N. W. 223 (destruction of a nnd attorney each retaining one duplicate; 
second will by the parties benefited by the first failure to produce the duplicate retained by 
is evidence that contents were as claimed the te,tator, held to raise nn inference of its 
ngainst them; and is also e\'idence of due revocation and therefore of the revocation of 
statutory execution); 1901. Battersbee v. the other also) ; 
Calkins, 128 Mich. 569, 8i N. W. i60 (in- North Carolina: 1841, Little v. Marsh, 2 Ired. 
ference allowed, on the facts); 1916, Barras n. Eq. 18, 27. 8emble (inference allowable from 
Barras, 191 Mich. 473, 158 N. W. 192 (deed); spoliation); , 
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§§ 244-293) FAILURE TO PRODUCE DOCUMENTS, ETC. § 291 

principle. Here the sole question is whether the jury may legitimately draw 
a. certain inference from a certain fact. (2) If the document is the subject of 
a privilege, the inference is not available. This much may be here assumed, 
because the nature of a privilege is usually held to be incompatible with the 
allowance of an inference from exercising the privilege. It is true that, while 
at common law the priyilege of an opponent in a eivil case to withhold his 
documents was fully recognized (post, § 2219), neyertheless during all that 
time the courts permitted an inference to be drawn against the opponent 
refusing to produce.3 But, since the general abolition of the prh'ilege of a 
civil party, the propriety of such a ruling is removed from practical impor
tance, and in the prh'ileges that continue to exist the doctrine of the incom
patibility of the privilege with an inference from its exercise is generally con
eeded.4 (3) If a failure to produce on onc's own behalf is the fact in 
question, it is at least necessary (under the general principle, allte, § 286) that 
the document be in the party's pou~er to produce; and if a refusal to pro
duce on behalf of the opponent is the fact relied upon, it is at least necessary 

• 

that a demand or notice by the opponent should have been mude, because 
Oreuoll: 189.5, Connell l'. McLaughlin. 28 Or. cealment of deceased's title-deeds from the 
2:30,42 Pac. 218 (there must IJ<! other e\'idence family, held open to inference under the present 
of contents than the inference from non-pro- principle) : 
durti(ln: but speaking of it eonfuscdly ns a Wcst Virainia: 1886, Hindley v. :-'lartin. 28 
preSUmption of law): lS96, S('hrc~'er v. :\1ills W. Va. in, i89 (contract of sale: the effect 
Co., :W Or. I, 4:~ Pac. 719 (inference allowable of withholding documents is not "to ~'Jperscde 
from non-production) : the ne('e~sity of other cvidence" but to furnish 
Penllsylrania: 1826, "-ishurt v. Downey, 15 "mutter of inference in weighing the effect" 
S. & It. ii, in (non-production of a receipt of other e\'idence); HlCH, Stout 1'. Sands, 56 
for money: inference allowable}; lS:li, Mc- W. Va. 603, ·19 S. E. 4!!8 (the suppre~sion is 
Reynolds u. McCord, 6 Watts 288,290 (destruc- not an admission to the fulle~t extent; .. there 
tion by the opponent: .. before he can be fixed must he some other e\·idcnce in support (.f the 
with the character of a spoiler, the purport dnim: a . prima facie' ea:5\! must he Illude"; 
of the paper must be proved to ha\'e been what here said of n contract): 1918, Chambers r. 
it is surmised to have been"); 1870, Frick Spruce Lighting Co., 81 W. Va. i14, !J5 S. E. 
t. lIarbour, (14 Pa. 120 (assumpsit; the non- 192 (loss of profits of a hotel: failure to produce 
production of rcceipt~, held open to inference) : the register and other hooks. held to prevent 
Philippine Islands: 1909, Samson v. Sal\"iUa, reeo\'ery} ; 
12 P. 1. 497, semble (defendant's st.atement of Wisconsin: 18i9, Dimond t'. Henderson, 47 
contents of a document not produced plaintiff Wis. 1 i2. 1 i·\ (partner's a('('ountinl(; the im-
on notice is to he accepted): pl'rfect. method of keeping the accoullts, held to 
T.'xas: 18!lO, Martin Brown Co. 1'. Perrill, 77 invoh'c this prindpl(l against the accountant). 
Tex. 199, 203, 1:3 S. W. 9i.5 (no inference al- To the ab()\'e rulings urI'> to be added the 
lowable, for documents inadmissible as irrele- statutory pro\'isions collected post, § 18.59, in 
vant): dealing with the right to inspect aIL opponent's 
Utah: 1898, Mcintyre v. Mining Co., Ii Utah documents before trial; on his failure to permit 
21:l, 53 Pac. 1124 (failure to produce a COll- such in~pe('tif)n or to produce at the trial, it. is 
tract-co}>y becausc he was not sure that it was provided in a majority of jurisdit'tiollR that 
correct and was advised by counsel that if not the Court may direct the jury to presume the 
correct it could not he used, semble, evidence contents to be as the demandant alleges it 
of its terms being as claimed by opponent): to he. 
Vermont: 1905, Patch Mfg. Co. v. Protection a All the cases cited .'llpra, before the middle 
Lodge, 77 Vt. 294, 60 Ati. i4 (boycott by a of the 1800s, iIlustrat.e this. 
union: the defendnnt refused to produce its t For the prh'i1egc against self-crimination, 
books; held that "the spoliation of evidence sec post, §§ 2264, 2273: the prh'ill'ge against 
... cannot supersede the necessity of other anti-marital tt8timOTIl/. sec post. H 2233, :!24:{: 
evidence"; on the facts. this ruling was too the prh;lege against marital com7>lIlnir.atiom. 
fa\'orahle); sec post, §§ 2337, 2340; the privilege against 
ViraiILia: 1905, Neece v. Neece, 104 Va. 34:3, commllnicatw718 between attornCtJ and client, see 
51 S. E. 739 (executor's suppression and con- post, §§ 2307, 2322. 
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§ 291 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

otherwise it does not appear that the party was not willing to produce.5 

(4) Upon the same general principle, namely, that the inference can arise 
only where the document was one that could have been used if produced, it 
is obvious that the inference is not available from mere non-production where 
the document would have been inadmissible on the possessor's or the de
mandant's behalf or is declared by the Court to be unnecessar~- or useless.6 

These plain postulates being r~moved from consideration, the real field for 
controversy remains, namely (a.) whether the inference alone will suffice as 
evidence of the contenl$ of tlte document in question, and (b) whether there 
is in this respect any difference between spoliation or destruction and mere 
refu.Yal or failure to produce. 

(a) First, then, we meet with a strong current. of authority which disfavors 
the 8ufficiency of thc inference as of itself evidence of the contents. This 
view is carefully stated in the following passage: 7 

1806, l\Ir. TV. D. Erans, Notes to Pol flier, II, 14.5: "What is said [hy Lord Mansfieldj8 
respecting leaving the refusal as a presumption to the jury should be rcc('ived ,,;th con
siderable qualification; for it cannot be admitted that such a presumption should stand 
instead of nil other evidence and supply the total deficiency of proof. It is only in weighing 
the effect and substance of evidence in its nature adequate to the support of a fact in question 
that the jury can take into consideration the opportunity allowed to the opposite side of 
contradicting the evidence if false, or of destroying the inference from it if erroneous, and 
thereby conclude that evidence otherwise suspicious is true, or that an inference othem;se 
slight and feeble is correct." 

But, after all, why is any additional evidence required as a matter of law? 
All that is asked is that the jury be allowed to make the inference if they 
are in truth convinced to that cffect. What hardship or unfairness is in
volnd to the possessor of the document? He has dcliberately failed to sho,,", 
by production, that which it was in his power to show, and he has by hypoth
esis given no other fact in explanation than the apparent one, namely, that 
he is afraid to submit the document to the tribunal's inspection. If there 
were any risk of the inference bcing too strong, would he not immediatel~· 
make production? And does not his failure to do so indicate that the pro
duction woulri, in his belief, be more damaging to him than any inferences 
which the triounal may make for lack of the document itself? Add to this 
that no one who withholds evidence can be in any sense a fit object of cIelll
en('~' or protection. The truth is that there is no reason why the utmost 
inference logically possible should not be allowable, namel~·, that the contents 

5 As in Emerson v. Fisk. Me. The rules fur 
the time and form of notice would natura\l~' he 
the same as those for the notice which permits 
the non-posse~sor to use secondary evidence 
(l'os/, §§ 1202-1210). 

8 As in Merwin v. Ward. Conn.; Carter 1'. 
Lumber Co .• 111.; Martin Brown Co. v. Perrill, 
Tex.; compare also Davis v. Alston, Ga.; 
I.aw v. Woodruff. 111. Compare the rule as to 
inference from una7l8wered letters (pos/. § 1073). 

So. also. no inference can he drawn where 
the failure to prorluce was no/ ,,/,jre/cd 10 p.nd 
the secondary evidence was used ,;rtua\ly by 
common consent: 1Ul\). Pagan 11. Central 
R Co., 93 N. J. L. 20:3. 107 At!. 422. 

1 It is less lucidly stated in Hanson v. Eus
t1!.CIl, U. S., supra. note. 

• In Hoe v. Harvey, supra. note 1. 
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of the document (when desired by the opponent) are what he alleges them 
to be, or (when naturally a part of the possessor's case) are not what he 
alleges them to be. 

The existence of a contrary \'iew seems to be due chiefly to two distinct 
influences. One of these is the general tendency at common law to regard 
litigation as a sport of high quality, and to concede to the parties the right 
to hamper and obstruct their opponents, so far as may be, by the retention 
of such casual advantages (including the possession of documents) as chance 
has placed in their hands at the outset. This spit·it has been totally dis
countenanced at the prescnt dny by the statutes which almost uniYersally 
ha\'e given the power of forcing an opponent to disclose beforehand his docu
mentary evidence, and ha\'e thus radically condemned the gaming theor~' 
of the British common law (ZJost, §§ 1847, 1859). The other influence is 
due to a half-conscious recognition of a logical requirement which must be 
kept in mind and yet does not properly afl'ect the geueral principle. For 
example, when A desires to prove his title b~' a deed from X to Y, describ
ing the land he claims, and upon B's failure to produce it, A shows that B 
has burned a deed from X to Y and argues that the deed be taken to read as 
he alleges, and B maintains that the burned deed, though from X to Y, con
cerned a piece of land totall~' different from the land in controversy, it is 
obvious that A has not :"et made out a case ripe for inference; he is arguing 
from the supposed fact that B has destroyed the deed that A wants, but it 
does not :"et appear that the destroyed deed 1ms the one which A wants. In 
the words of an eminent judge, " the act of a spoiler [i.e. of a desired document] 
is in its nature equipollent to a confession; hut before he can be fixed with 
the character of a spoiler, the purport of the paper must be proved to have 
been what it is surmised to ha\'e been." 9 In short, we must at least avoid 
the fallacy of begj:ring the qnesti(lll. Thus, when B denies the identity of 
the document spoliated 01' the identity of the document failed to be pro
duced, no inference can be drawn until the jllr~' find the fact against B's 
denial, and obviously this cannot be done until ~ome evidence of this identity 
has been introduced by A. It is this consideration of caution. this logical 
requirement, ,,,hich seems to account partly for the rule as laid down by 
some Courts that some evidence of the contents of the document must be 
introd~lccd as a preliminary to the use of the inferrnce.10 

Keeping in mind, then, the object of the requirement, the rule might cor
rectly be stated as follows: The failure 01' refusa,} to produce a relevant docu
ment, or the destruction of it, is evidence from which alone its contents may 
be inferred to be unfoxorable to the possessor, prot'hled the opponent, when the 
identity of the documcnt is disputed, first introduces 80me evidence tending to 
show that the document actually destroyed or withheld is the one as to whose con-

91837, McReynolds~. McCord, 6 Watts 
288, 290 (the opponent had destroyed a paper 
obtained from the plaintiff's witness). 

10 The question cannot usually arise for '1 

refusal to produce; for Ii refusal is usually made 
upon a specific demand and thus the identity 
of the document is likely to be apparent. 
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§ 291 CONDUCT, AS EVIDENCING A WEAK CAUSE [CHAP. XI 

tents it is desired to draw an inference. In applying this rule, care should be 
taken not to require anything like specific details of contents, but merely such 
evidence as goes to general marks of identity. 

(b) In answering the preceding question, the second one has also been 
answered. There is no distinction, in the present connection, between spolia
tion and non-production. If the latter admits of the inference, certainly the 
former does also. But so far as' spoliation or suppression partakes of the 
nature of a fraud, it is open to the larger inference already examined (ante, 
§ 278), namely, a consciousness of the weakness of the whole case. In that 
respect it differs, of course, from a mere withholding of the document. It is 
in respect of an inference to the contents of the document that there is no 
difference bet,veen the two acts.ll 

Certain discriminations of other principles remain to be noticed. (1) The 
failure to produce a certain kind of document sometimes affords an inference 
of the document's non-e.ristenee,12 and in various classes of eases a statutoQ' 
rule of this sort has been ereated.13 These rules, however, seem after all to 
be no more than an indirect method of placing upon the defendant in a crim
inal case the burden of producing eddence (post, § 2511); for while leltying 
on the prosecution the burden of proving that the defendant has not a license 
or certificate (as the case ma~' be), the fact of his failure to produce one is 
made sufficient evidence of non-possession, i.e. in cfl'ect he must prove that 
he has it and this proof he Illllst make by production. Had the burden fallen 
originally on the dcfcndant of pleading and proYing his license (as it natu
rally would have fallen), such statutes would not have been necessary. 
(2) Whether the non-production of a .ye/f-criminafing document may be the sub
ject of an infet'cnce is considered under the head of the pridlege against self
crimination (post, § 22(4). (:~) The opponent's refusal to produce may sen'e 
as a ground for permitting thc usc of a copy or other secondary evidence, under 
other rules (post, §§ 1199-1210). (-1) The effect of spoliation as evidence, 
not merely of the contents, hut also of the d/le c:reclllion of the document, is 
more conveniently noticed elsewhere (post, § 2132). 

§ 292. Silence, as equivalent to an Admission. Silence, when the assertion 
of another person would naturally call for a dissent if it were untrue, may be 
equivalent to an assent to the assertion. TJlis, however, fixes the party, b;y 
adoption, with the other person's asser:ion, and thus it ceases to be a question 
of conduct-evidence, ancI involves a genuine admission in express words. For 
that reason it is dealt with under the head of Admissions (post, §§ 1071-1072). 

11 In the following case, this distinction was 
not noticed; 1921, Eno's WiII, Sup. App. Div .. 
187 N. Y. Supp!. 757, 779 (destruction of 
t.estator's papers by executor; no other evi
dence of contents being offered, no inference 
was allowed; unsound). 

12 1845, State v. Simons. 17 N. H. 83, 88 
(illegal liquor-selling; non-possession of a li
cense inferable from non-production of it). 

13 There are scores of such statutes. all 
told; the following are examples: Mass. 
Gen. L. 1920, e. 149. § 94 (failure to produce 
certificate of minor's proper age for employ
ment, cvidence of illegal employment); N. Y. 
Cons. L. 1900, Gen. Business. § 33 (refusal to 
producc peddler's license on demand, evidence 
of non-possession). 
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. § 293. Conduct, as evidence of Consciousnsss of Innocence (ACCused's 
Voluntary Surrender, Refusal to Escape, Demeanor, etc.). If guilt leaves 
tile ps;ychological mark which we term " consciousness of guilt", and if this 
is available as evidence (ante, § 273), then the absence of that mark (which for' 
want of a better term may be spoken of as "consciousness of innocence ") 
is some indication of the absence of guilt, i.e. of not having done the deed 
charged. Ko Court seems to repuJiate this proposition (allie, § 174); but 
the tenden('~' to reject evidence of a COIMciollsness oj innocence is rather due 
to a distrust of the inference from conduct to that consciousness, since the 
conduct is often feigned and artificiaJ.1 Such distrust, however, seems 

§ 293. 1 EXGI .. \ND: Wi!J. Green'~ Trial. i 
How. St. Tr. 15!J. :!Oi (\\"itllc~s: .. It was a good 
e\'idence of his innocenc~' that. whp.n hI' had 
notit'e of it. he did not fly .. " All that I 
say is. if flight be a sign of guilt. as no doubt 
it is· .' Adam. ubi cs ~'. and COlJrageousne5S 
i;: a sign of innop.ency, then this man is inl1()

cent "); li5S. Barnard's Trial, HI How. St. 
'fr. 833 (charge of sending threatening letters 
to the Duke of Marlborough; the letters twice 
made appointm!.'nt~ for the Duke to come und 
pay the blackmail. [It KCJl8ington !Ind at 
Westminster Abh!.'y; he went, and on hoth 
occ[l~ions found the defendant passing. hut. on 
accosting him. was answered that he knew not 
what the Duke meant; the defendant. a 
respectable bridge-huilder. admitted his Ilres
enee on those oecru;ions. but denied all knowl
edge of the letters. and was allowed to pro\·e. 
by his family and others, his public and fre
quent expression of surprise that the Duke 
~hould aceost him in that singular way) ; 

UNITED ST.\TEI;: Ala/Jama: 11;50. Olh'er 
~. State. 17 Ala. 587. 595 (that the accu5!.'d 
went to town to surr!.'nder hims!.'lf. hut was 
persuaded not to do it till he had obtained bail
men. inadmissible; except under § 281. arltt'. 
to explain away flight); 1853. Camllbell ". 
State, 2a Ala. 44. 7!J \" the prisoner could no 
more make his appearance or conduct !.'\·idcnce 
than he could his declarations or admis~ions" ; 
exduding e\'idence that .. he aJlp(·ared sur
prised on being informed of the murder"); 
1867. Hall v. State. 40 Ala. 69S. " 10. 706 (" con
duct and statements", excluded. for the S3me 
reason); 1872. Birdsong t'. State. 47 Ala. 
6S, 71. 77 (like O\i\'Cr 11. State); 18S6. Jordan 
r. Stat!.'. 81 Ala. 20. 2a. 31. 1 So. 57i (rrfuSlIl 
to escape, excluded; it wculd be "to allow him 
to make !.'vidence for himself"); 181].5, Henry 
r. State. 107 Ala. 22. 19 So. 2:~ (demeanor ex
cluded; same reason); 1896. Dorsey t. State, 
110 Ala. 38. :!O So. 450 (goin~ voluntarily to 
the police-station, after hearing of the charge. 
excluded); White v. State, 111 Ala. !l2. 21 
So. 330 (immediate surrender to the police, 
admitted); 1901. Vaughn t·. State. 1:30 Ala. 
18. 30 So. 6G9 (defendant'" voluntary surren
der. excluded); 1904. Walker r. State. 139 
Aill. 56. 35 So. 1011 (murder; defendant's 

offer to he taken to the dying person to sec 
if she identifi!.'d him. excluded); 1 !JOG. Allen 
". StJ.te. l·jf; Ala. fil. 41 So. G:H (voluntllry 
8urrend!'rs admi$sible (,nly as cuntradicting or 
explaining evidence of flight); California: 
1biU. People v. Montgomery. 5?- Cn\. 576 
(refusal to escape when able. escluded); 1896. 
Pcople 1'. Shaw, III Cal. IiI. 43 Pac. 593 
(voluntary surrclld!.'r. excluded); f'lutida: 
190i. Thomas v. State. 47 Fla. 99. :,() So. 161 
(exrludcd. where not part of the' re5 gC8tro') : 
Georoia: lSliO. Pinkard !'. State. :30 Ga. i59 
(pnttinl( an offi"er 01\ th!.' track of the real 
criminal. admitted); 18!J5, Duston t·. State, 
!J4 Ga. 590. 21 S. E. fl03 (\'oluntary surrender, 
admitted); lS97. I\:!.'nncdy v. State. 101 Ga. 
559. 21; S. E. 9i9 (failure to escape from jail. 
excluded): HJ:!O. Summerlin v. State. . Ga. 
App. '. b5 S. E. S:32 (voluntary surrender. 
admitted. to rehut al1('ged flight); Kansas: 
ISGS. Lewis t'. State. 4 Kan. a09 (failure to 
accept an opportunity to escape when others 
did. admitted; then explained away by the 
fact that the aCo.ll:;ed was ill); Massllcill/set/a: 
IbGI. Com. r. Her~ey, 2 ,\11. li;l. Iii (refusal 
to ('seape. cX('luded); Michioan: IbGO. Dillin 
". l'eople. b ;\Iil'il. :15 i. am (Sub:;NJllent mental 
condition or utler,mccti. not udmissible. ex
,'cpt as purt of the r('.~ Ot'$ta: or as explaining away 
facts in troduced by the prosecution; here ad
mitted for the latter purpose. by the majority); 
MiSSissippi: 1000. Bailey t·. State. 9-1 Miss. 
8tJ:I, 48 So. 227 \defclldaut's refusal to accept 
an opportunity to ese'lpC from prison. excluded. 
Whitfielc.l. C. J .• di:>s.); Mis.~ouri: 18\10. State 
v. ;\Iusick. 101 ~lo. 260, 27·1. 14 S. W. 212 
(voluntary surrender. excluded); 1892. State 
v. Smith. 114 1\10. 406. 424, 21 S. W. 827 
(sallie) ; 1S99. State v. :\IcLaughlin. l-1!J 1\10. 19. 
50 S. W. 315 (voluntary surrender. excluded) ; 
WOO. State v. Strong, 153 Mo. 548, 55 S. W. is 
(that defendant went for a physicilln after 
the stabbing. excluded); New Hampshire: 
H)O[}. Hoxie t'. Walker, i5 N. H. 308. 
HAt!. IS3 (question not dceided; here, the 
defendant's espression of indignation on hear
ing that a detecth'e of the pluintiff wus wntch
ing the defendant's hOUSll); Xctc York: 183\). 
People v. Rathbun. 21 Wend . .'J09. 519 (re
fusal to escape, excluded); North Caro/illa: 
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improper. Certainly in thc inferenc('s of ordinar~r life we attach as mueh 
weight to that inference as to the inferencc of consciousness of guilt; the 
bearing of one accused person as consciously innocent impresses us no less 
strikingly than the bearing of another as consciously guilty. l\Ioreover, 
it is judicially conceded (as llotieed anie, § 2i:3) that the inference of COll

sciousness of guilt is a highl~' dubious one, and that the evidcnce is never to be 
emphasized or treated as of much \·nlue. If this be so, why should wc strain 
a doubt to admit a dubious inference against the accused, and yet refuse to 
admit in his favor a scarcely more dubious one? Such an attitude is wholly 
inconsistent with itself and is out of harmol1~' with the spirit of our law. Let 
the accused's whole conduct come in; and whether it tells for consciousne~s 
of guilt or for consciousness of innocence, let us take it for what it is worth, 
remembering that in either case it is open to var~;ing cxplanations and is not 
to be emphasized. Lct us not dcprh'c an innocent person, fah;ely accused, of 
the infcrence which common sense draws from a consciousness of innocence and 
its natural manifestations. \Yith singular pcr\"ersit~r, however, a majorityvf 
the Courts profess to refuse to allow conduct to be considered for the pur
pose of drawing an inferencc of consciousness of innocence; but one conse
quence of this is the frequent occurrence of im:onsistent rulings by the same 
Court. 

1903, Stat(' t', Wilcox. 132 N. C. 1120. 44 S. E. 
625 (refusal to escape, excluded; Connor, J., 
doubting); Oklahoma: I!lOO, Sneed v. Terr., 
16 Oklo 641, 86 Pac. 70 (voluntary surrender. 
excluded); South Carolina: State v. Vaigneur. 5 
Rich. L. 391,403 e' the conduct of the accused. 
whether before or after he is charged ... is u 
source of evidence, sometimes for him as well 
as the prosecution"); Weill Viroi1<ia: 1903. 

State v. Bickle. 53 W. V: •. 5!l7. 45 S. E. 917 
(failure to escape from jail. when he might haw 
done so, excluded). 

Compare the citations post. §§ 1144. 1732. 
1765', 1781, concerning the admissibility of an 
accused's pro!c,~tatiQI18 0/ illllocellCc or other 
explanatory statements; Ilnd of an accused's 
expressions of loyalty in ljeditioll cases, P08t. 
§367., 
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SUB-TITLE II (continued): EVIDE~CE TO PROVE A. HC\l:\N 
QUALITY OIl CONDITION 

TOPIC VII: OTHER OFFENCES OR SBIILAR ACTS, AS EVIDENCE 
OF I(NOWLEDGE, DESIGN, OR INTENT 

CHAPTER. XII 

1. General Principles 

§ 300. Discrimination between Various 
Principles. 

§ 301. Theory of evidencing Knowledge. 
§ 302. Theory of evidencing Intent. 
§ 303. Same: Anonymou::l Intent. 
§ 30·1. Theory of evidencing Design or 

System. 
§ 305. Criminality of Act Immaterial; 

Character Rule, distinguished. 
§ 306. Other Evidential Purposes Dis

criminated. 

2. Forgery and Counterfeiting 

~ 3D!}. In geneml; State of the Law 
in the Various Jurisdictions. 

§ 310. Evidence of Knowlcdge: (1) 
Other U tterings. 

§ 311. Same: (2) Other Possession. 
§ 312. Evidence of Intent: (1) Other 

Utterings. 
§ 313. Same: (2) Other Possession. 
§ 314. The foregoing Principles Com-

pare(l. 
§ 315. Evidence of Design or System. 
§ 316. Time of Other Acts. 
§ 31i. Sundry Limitations. 

3. False Pretences or Representations 

§ 321. General Principle; State of the 
Law in the Various .Jurisdictions. 

4. Knowing Possession or Receipt of 
Stolen Goods 

§ 324. Othel' Possession of Stolen Goods; 
(1) Knowledge Principle. 

§ 325. Same: (2) Intent Principle. 
§ 326. Same: State of the Law in the 

VariolL~ J urisdietions. 
§ 32i. Other Modes of Evidencing. 

5. Embezzlement 

§ 329. Geneml Principle. 
§ 330. Other Principles discrimiDlltcd. 
§ 331. Stat" of the Law in the Various 

Jurisdictious. 

G. Fraudulent Transfers 

§ 333. Transfers in Fraud of Creditors; 
General Principle. 

§ :334. Same: State of the Law in the 
Various Jurisdictions. 

§ 335. Same: Other Kinds of Evidence. 
§ 336. Same: Other Principle~ dis

criminated. 
§ 337. Fraudulent Purchase with Intent 

not to Pay. 
§ 338. Other FraudUlent Transfers. 

7. Sundry Fra.uds; and Fraud in 
General 

§ 340. False Claim of a Cau:;e of Action; 
Fraudulent Insurance. 

§ 341. Sundry Frauds (Taxes, l'.Iails, 
Measures, etc.). 

§ 342. Perjury. 
§ :3013. Bribery. 
§ 344. Fraud in Gcneral; Latitude of 

Investigation. 

8. Larceny and Kidnapping 

§ 346. Larceny; General Principle. 
§ 347. Sallie: State of the Law ill the 

Various Jurisdictions. 
§ :348. Same: Sundry Limitations. 
§ 349. IGdnapping and Enticement. 

9. Robbery, BU!'glary, a.nd Extortion 

§ 351. Robbery and Burglary; General 
Principle. 

§ 352. Extortion and Blackmail (Rob
bery by Threatening Demands). 

10. Arson 

§ 354. General Principle; State of the 
Law in the Various Jurisdictions. 

11. Rape and Abortion 

§ 357. Rape: General Principle; State 
of the Law in the Various Jurisdictions. 

§ 358. Same: Other Principles dis
criminated. 
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§ 300 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP, XII 

§ 359. Abortion, 
§ 360, Indecent Exposure, Sodomy, 

Bigamy, Incest, Seduction, Adultery, etc. 

12. Homi~ide and Homicidal 
Assault 

§ 363. Homicide, including l\Iurder by 
Poison; General Principle; State of. the 
Law in the Various Jurisdictions. 

§ 364. Assault with Intent; Other 
Crimes of Personal Violence. 

§ 365. Other Principles discriminated. 

13. Miscella.neous Offences 

§ 367. Riot, Gaming, Electoral Off'.lnCC-9, 
etc. 

§ 368. Dealing in Liquor or Drugs. 
§ 369. Treason, Sedition. 
§ 370. Conspiracy. 

14. Civil Cases 

§ 371. I!l general. 
§ 372. Copyright Infringement. 
§ 373. Contracts (Sale, Agency, Lease, 

etc.). 

1. General principles 

§ 300. .Discrimination between Various Principles. In the two foregoing 
Chapters have been examined the principles upon which Knowledge, Intent, 
and Design may be evidenced. It remains to examine here the adlllissibilit~· 
of similar offences or acts (i.e. similar to the one charged) offered for the pur
pose of showing such a Knowledge, Intent, or Design. Since the conditions 
may differ under which the same conduct will evidence one or another of these • 
propositions; it is essential to compare the respective conditions before deter-
mining what test to apply to the ofl'ered evidence. Practically, the difference 
of theory may he importUl1t; for if these conditions are less stringent for one 
purpose than for another, and if the one purpose is by the nature of tIl(: issue 
a proper one, while the other is not, all will depend on the precise purpose 
iIlYolved and the requirements appropriate to it.l 

It is worth while at this point to re-state briefly the distinction between 
Knowledge. Intent, and Design. (1) KnOlcledge signifies a being aware (ante, 
§ 244); and, in the u;;ual case of the present sort, this knowledge has to 
refer to the nature of a thing used in the allcged crime. Even where the 
doing of the aet im'oln,'(} i;; not disputed, a knowledge existing at the time of 
tIl(> act may be in dispute. Thus, proof of knowledge becomes a usual neees
::;ity for certain offences, such as the uttering of forged or counterfeit paper 
and the possession of stolen goods; while it is rarely an elemcnt to he proyed 
in other offences, such as robbery, rape, and homicide. (2) Intent i!woh'es 
often nothing more than knowledge or hostile feeling; or, what is practicaJly 
not vcry different, if knowledge or hostile feeling (malice) can be shoWJl 
specifically, there may be inferred immediately the criminal intent, without 
further evidence. But Intent more frequently signifies (ante, § 242) merely 
the absence of accident, inadvertance, or casualty, a varying state of mind 
which is the contrary of an innocent state of mind, whatever may be pointed 
out by the nature of the crime as an innocent state of mind. Thus, in homi
cide the criminal intent may signify the absence of good faith as to 8el£-

§ 300. 1 From the point of vielV of logic nnd .. Principles of Judicial Proof. as given by 
psychology as a\lplicable to atgumcnt before Logic. Psychology. and General Experience. 
the jury (not the rules of Admi~~ibility). sec and illustrated in Judicial Trials" (1913), 
the materials collected in the present author's §§ ::\n-50. 121-129. 
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defence or the absence of inadvertance; in assault with intent to rape, the 
criminal intent is a design to rape, instead of any other design; in embezzle~ 
mellt, the criminal intent is a will to hold the money unlawfully, as distin~ 
guished from a will to hold it for the owner or from a merely inadyertant 
possession. This element, then, of Intent . simple in its generality, yet 
changeable is a different thing from Knowledge. In a given offence . as 
in uttering counterfeit money the proof of Knowledge may practicall~' 
affect the proof of Intent; but in such a case the e\'idence is directed specifi~ 
call~· to show Knowledge and is go\'erned by the rules appropriate to that 
subject. But if the issue cIoes not involve specifically the element of I\:nowl~ 
edge, then the rules about e\'itlencing Knowledge have no application. In 
short, Intent may sometimes bc indirectly ~ot at by pro\'ing Knowledge; but 
this is not necessary nor is it (for most kinds of offen('cs) usual; and since 
in any case Intent may be conceived of apart from Knowledge, the mode of 
proving Intent is a problem distinct from that of proving Knowledge, e\'en 
where the latter is also concurrently available. (3) Design. The peculiarity 
of Intent, as a' factum probandum', is that an act is assumed as done by the 
defendant, and the issue is as to the kind of state of mind accompanying it. 
Design or Plan, however (with reference to present hearings), is not a part of 
the issue, an element of the criminal fact charged, but is the preceding mental 
condition which e\'identiall~' points forward to the doing of the act designed 
or planned (ante, §§ 237, 242). Thus; the peculiarit~" or Design is that the 
act is not assumed to be proved, and the design is used eddentially to show 
its probable commission. It is obvious that something more definite and posi~ 
tive is hcre involved than in the case of Intent. In pn)\"ing Intent, the 
act is conceded or assuIlH'(I; what is sought is the state of mind that accom
panied it. In proYing De:iign, the act is still undetermined, and the proof 
is of a working plan, operating" towards the futurc with such force as to render 
probable hoth the act and the accompan~'ing state of min(!. The Intent is 
a mere appendage of the act; the Design is a furee producing the act as a 
result. 

§ :301. Theory of evidencing Knowledge. In resorting to former offences 
or other similar aets to show Knowledge, it is sufficient to invoke the gen~ 
eral principles of proving Knowledge, as already set forth. It may perhaps 
be practicable to emplo;\' acts of conduct as exhibiting 'a posteriori' the 
inward state of mind (according to the principle of § 265, ante), as when 
a person, finding his counterfeit coin elosely examined by his vendor, attempts 
to run away. But such a case presents no problem of the present sort. 
The problem now to be dealt with tile use of evidence of former offences 
-" involves the other general mode of showing knowledge, namely, the use 
of external circumstances likel~' 'a priori' to have produced Knowledge. 
It has been seen (ante, § 245) that this mode of proof rests on the following 
process of thought. When fact X is used to show a person's knowledge of 
fact A, it is assumed (a) that through fact X there probably was received an 

VOL. I 39 609 
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impression by the person; and (b) that this impression would probably 
result in notice or warning of fact A. Thus (a) a prior injury to an employee 
by a machine would probably have come to the employer's notice in some way, 
and (b) the notice of the accident would probably reveal to him the defect in the 
machine. These two elements may not both be doubtful in a gh'ell ease, but 
they are always impliedly present if the inference is to have any \'alidit~· . 

• 

Apply this to the class of cases we are now concerned with. Suppose A's 
knowledge of the poisonous nature of a substance X is to be shown; suppose 
the fact offered that he once gave it to a sick dog and that the dog died; if 
we are to base an inference of probable knowledge upon this, it is because we 
believe it probable (a) that the dog's death came to his notice, and (b) that 
the fact of the death would suggest to him that it was the substance X and 
not the illness that caused the dog's death. Again, suppose A's knowledge 
of the counterfeit nature of a certain silver dollar is to be shown; suppose 
the fact offered that he twice passed counterfeit ten-Ilollar bank-notes; if 
we are to base on this an inference of probable knowled~e, it is because we 
believe it probable (a) that in the course of using thc bank-notes, at one time 
or another up to their final disposal, some one probably doubted to him their 
genuineness, and (b) that a douT)t as to the genuineness of the bank-notes 
would probably suggest a doubt as to the genuif!eness of the :>ih'er dollar. 
Again, if A's knowledge of the stolen character of a bar of iron is to be shown. 
and the fact is offered that he has also received and po:>sessed a stolen bicycle, 
then our inference must assume (a) that A's receipt of the bicycle was under 
such circumstances as to suggest its vendor or pledgor to be a thief, or as to 
result in a, reclamation by the owner and a warning to the defendant; so that 
(b) when the bar of iron was offered to A, by the same or another vendor 
or pledgor, the circumstances were such that the former transaction would 
naturally suggest that this bar of iron was also stolen. 

Such, then, is the strict and legitimate scope of evidence of other similar 
acts to show Knowledge. The process of thought is: The other aet must 
probably have resulted in some sort of warning or knowledge; this warning 
or knowledge must probably have led to the knowledge in question. There 
may occasionally be a logical short-cut or a condensation of this process
as where A at a former attempt to pass the same counterfeit bill, was ex
pressly told that it was counterfeit but. such cases cause no difficulty; 
and the difficulty that does arise can always be accounted for by a doubt as 
to one or the other of the above two elements. The principle is dearly 
enough seen In its application in the detailed rules of the ensuing sections; 
but it 'has been expounded, more or less incompletely, in various judicial 
utterances: 

1846, MAULE, J., in R. v. Dassel, 2 C. & K. 30i: "If a person were charged with having 
wilfully poisoned another, and it were a question whether he knew a certain white powder 
to be poison, evidence would be admissible to show that he knew what the powder Wa:l 

because he had administered it to another person who had died." 
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1849, CHESSWEU., ,l" in R. \'. Coopcr, 3 Cox Cr. 54i (fa 1st:' ('harge of indecent conduct 
towards S. with the intent of extorting mone~', evidence of a pre\'ious obtaining of money 
by such means was offered): "If the prisoner is pro\'Cd to haw ~tatcd on other occasiolls 
that he had obtained mOIlC\' bv the samc means that are stated to have been used in this • • 
case, is it not a fair inference to make to the jur~' that his object was to obtain money here?" 
Serjt. Ballantillc, for the defendant: " ... That does not show that he had an intention 
to obtain money at this particular time .... Suppose the charge was breaking into a 
hou:;(· with intent to steal; the faet of his havin~ broken into the house before would show 
that he knew how the offence was to he aecolllpli:;hecl, but it could not he adduced to show 
what his intention was on the second o{,C':lsion; and this shows the difrt'renee hetwet:'n proof 
of knowledge and that of intention." CItE!;sWELL, ,I.: "The question is whether on thi~ 
occasion he did an act with the (Iesign of effet:'ting a certain ohject. One step in the proof 
would be to show that he woul(1 he likely to know that a eertain re~ult would follow; and if 
it ('an be pro\'e(1 out of his own mouth that he was aware that sud I a result would bc pro
du,,('d, it is one ingredient in the llecessar~' proof that he cOlltempluted it. Suppose a charge 
against a Illall that he attempted to pro('ure abortion; the slime Illedieillc might be lldmin
istcred with that intention or without it; if it could bc shown that he had often gh'('n that 
medi('ine before an.1 that hc knew thut ui>ortion had always full owed , surely that would 
be cvidem'c against him. Or if, 011 U eharge of wounding, a certain in3truIIlcnt had been used 
by thc prisoncr with a dangerous result, would not that be admis:;ible to show that he knew 
thc consequences of using in" 1 

§ 302, Theory of evidencing Intent. To prove Intent, as a generic notion 
of criminal volition or wilfulness, including the \'ariolls non-inllocent mental 
states accompanying different criminal acts, there is elllplo~'ed an entirel~' 
different process of thought. The argumcnt here is purely from the point of 
view of the doctrine of chances, the instincth'e recognition 01' that logical 
process which eliminates the clement of innocent intcnt by multiplying 
instances of the same result until it is perceived that this element cannot 
e:)"l)lain them all. Without formulating an~' accurate test. and without 
attempting by numerous instances to secure absolute certainty of inference, 
the mind applies this rough and instincti\'e process of reasoning, namel~', 
that an unusual and abnormal clement might perhaps be present in one 
instance, but the oftener similar instances oC(,Ur with similar results, the less 
likely is the abnormal element likely to be the true explanation of them. 
Thus, if A while hunting with B hears the bullet fmm B's gun whistling 
past his head, he is willing to accept 13's bad aim or B's accidental tripping 
as a conceivable explanation; but if shortl~' afterwards the slime thing hap~ 

§ 301. 1 Other passages arc as follows: 
18S2. Dc\'ens. J., ill Com. v . • Jal'ks()n. 1:32 :\la5s. 
18 (" It i~ the knowll'dge which it may he in
ferred he roust have deri\'ed from other tran5-
actions . . . that makes the e\'idencC' admis
sible n.s affording just ground for inference 
against him a~ to intent in the matter under 
examination "); 1811. Mitchell. C. J" in State 
t'. Smith, 5 I)a~· Conn. 1 i5. liS (" It is bwful 
to prove that the prisollcr attempted to utter 
the note at different tim~;; and pbces where it 
had beell suspcell'd and eh(l.lIcll~ccl as false ") ; 
1832, U. S. v. Roudenbush. 1 Bald,,'. 51-1 (the 
C;:;:!'t. admit. the uttering of other notes "if 

t\tl'ir general resemhlanee to the one laid in the 
indictment is such that a person who knows the 
one to be a pounterfeit could not rellSonabh' , 

belie\'e the others were genuine"; and ex
cludes them if the~' arc" so unlike in appear
ance that an honcst m,m might think one good 
though the other was known to be bad "); 1873, 
All~n .. T., in Coleman v. People. 55 C\. Y. 81. 90 
(rererring to e\'id~nce of former rN'eipt of 
stolen good;;: .. ThC're must be such a con
IlcC'tion of l'irCtlmiltllnces that a Iluturnl inrer
ence m~ly 1", drawn that, if the IJrisoner knew 
ont' arth~~c wa5 ~tnl('n. he would also bf! charge
ublc with knowledge that another was "). 
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pens again, and if on the thinl occasion A recl'ives B's bullet in his body, 
the immediate inference (i.e. as a probability, perhaps not a certainty) is 
that B shot at A deliberately; because the chances of an inad\·ertent shoot
ing on three successh·e similar occasions are extremely small; or (to put it 
in another wa:;) because inadvertence or accident is onl~' an abnormal or 
occasional explanation for the discharge of a gun at a gh·en object, and there
forc the recurrence of a similar result (i.e. discharge towards the same object, 
:\) exdudes the fair possibility of such an abnormal cause and points out 
the cause as probably a more natural and usual one, i.e. a deliberate discharge 
at A. In short, similar results do not usually occur through abnormal causes; 
and the recurrence of a similar result (here in the shape of an unlawful act) 
tcnds (increasingly with each instance) to negative accident or inadvertence 
or self-defence or good faith 01· other innocent mental state, and tends to 
establish (provisionally, at least, though not certainly) the presence of the 
normal, i.e. criminal, intent accompanying such an act; and the force of each 
additional instance will \Oary in each kind of offence according to the proba. 
bilit;,· that the act could be repeated, within a limited time and under given 
circumstances, with an inlloeent intent. The general canon of logical in
ferenee already examined (allte, §§ 31, 32) is here applied and illustrated. 

Such is the theor~' of e,·idencing Intent, as expounded, in various phrasings 
and for all sorts of oft·ences, in repeated judicial utterances: 

18!IS, Mr. Jlnln"' ... arg1\ing in fl. \0. Mitchel, 6 State Tr. x. s. 50!), 632 (challenging an 
arra~" as not selected b~· the sheriff with impartial intent, and offering to show a dispro
portion between the Catholics and Protestants qualifier! and those aetuall~· summoned; 
the contention being approved b~' the Court): .. We don't put it on the !,.'Tollnd of reli
gion. If a man were playing hazard, if all is fair and the dice are not loaded, there can 
be no honester game; but if one man always throws 'erabs', as it is called, while the other 
always throws in his own favor, the presumption is that the dice arc loadec!. So in tlus 
case there is strong evidence that all i~ not right. If the natural result of the proportionate 
Dumber of tho~e qualified to be placed on the panel should be that there would be on it 
two Catholies to one Protestant, and that we find that, so far from that being the Cll.:;e, 
there are of Protestants five to one on the panel. is not it the natural presumption that there 
has not been fair dealing in the ('onstruetion of the panel?" 

18i4, COLERIDGE, C. oJo, in R. Y. Frallci.~, L. R. 2 C. C. R. 128: .. It seems clear upon 
principle that when the fact of the prisoner having done the thing charged is proved, and 
the only remaining question is whether lit the time he did it he had a guilty knowledge 
of the quality of his act or acted under It mistake, evidence of the class received must be 
admissible. It tends to show that he was pursuing a course of similar acts, and thereby 
it raises a presumption that he wa'; not aeting under a mistake. It is not eonclusive, for a 
man may be many times under a similar mistakl', or may be many times the dupe of another; 
but it is less likely he should be tiO oftener than onee. amI every circumstance which shows 
he wa~ not under a mistake on anyone of these occasions strengthens the presumption that 
he was not on the last." 

1878, GROVE, J., in Blake v. AssuraTlce Co., L. R. 4 C. P. D. 94, 98: "When the ques
tion is whether an act was or was not fraudulent, acts of a similar kind are given in evi
dence to show intention. I remember in a housebreaking case ill which I was counsel, a 
man was found under su~pieious circumstances in a bedroom; it was set up that he was 
there courting the servant; to show a guilty intention, ERLE, C. J., admitted evidence of 
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the fact that he was seen in the house a week before under circumstances equally suspi
cious and which rebutted the idea that he was there for the purpose of courting. . .. To 
take the common instance of fraud committed by means of begging letters. If a single 
letter to one individual only were proved, the evidence would probably be insufficient for 
a conviction; but the particular transaction is shown to be a guilt~· one by pro\'ing that 
the person charged has done thc same thing twenty times before, and that in each case he 
has told false stories and given fictitious names. Then is there any rule of law to exclude 
this evidence? I am of opinion that there is not. Where the act itself does not per se 
show its nature, the law permits other acts to he given in evidence for the purpose of showing 
the nature of the particular act; as, for instance, ill cases of uttering counterfeit coin, 
even in some cases of murder, and gencraIly wherc\'er it is nccessar~' to show the intent with 
which the act was done. . .. [So in thi~ case] if you show similar shams, carried out under 
the same false name, and that the defendant!; are the people who put the money in their 
pocket in each case, the difficulty arising from any possibility of mistake in the case is re
moved, and the jury may reasonably be caIled upon to infer that the defendants intended to 
pocket the mone~ .. of the plaintiff in the particular case." 

1840, STOnY, J., in Bottomley v. U. S., 1 Story 135 (to show defendant's fraudulent in
tent in undervaluations of imports, other instanee!; were offered): "It appears to me 
elearly admissible upon the general doctrine of evidence in cases of conspiracy and fraud, 
where other acts in furtherance of the same general fraudulent design are admissible, first, 
to establish the fact that there is such a ('onspiraey and fraud; anel, secondly, to repel 
the suggestion that the acts might he fairly attributed to accident, mistake, or innocent 
raslmess or negligence. In most cases of eonspiraey and fraud, the question of intent or 
purpose or design in the aet done, whether innocent or illegal, whether honest or fraudulent, 
rarely adl1lits of direct and positi\'e proof; but it is to be deduced from variouscireumstances 
of more or less stringency and often occurring, not merely between the same parties, but 
between the party charged ,,;th the conspiracy or fraud and third persons. And in all 
eases where the guilt of the party depends upon the intent, purpose, or design with which 
the net was done, or upon his guilty knowledge thereof, I understand it to be a general rule 
that eollateral facts may be examined into, in which he bore a part, for the purpose of estab
lishing such guilty intent, design, purpose, or knowledge ... ' [After illustrating by the 
doctrines about counterfeit money, stolen guods, etc.] In short. wherever the intent or 
guilty knowledge of a party is a material ingredient in the issue of a case, these collateral 
facts, tending to establish such intent or knowledge, arc proper eviflence." 

lS7!l, lVIr. Clad" Attorney-General. ari(uing, in State v. Lapage, 57 N. H. 2-15, 261 (the 
argument being approved by the Court): "Suppose the defendant were tried for break
ing and entering the store at the north end of Elm Street in Manchester."- the most north
ern of all the stores on that street with intent to steal; suppO!>C it were provcd that he 
broke and entered that store; that he was arrested as soon as he cntered it, mill the only 
question were whether he intended to steal; suppose there were onc hundred other stores 
on that street, and he had broken and entered everyone of them, and stolen something 
in everyone of them, beginning at the south end of the street and taking" the stores in 
succession, on his burglarious march from one end of the street to the other; suppose he 
did all this in one night, and was completing his night's work when arrestcrl; on the ques
tion of his intent in entering the one hundred and first store, would anyone think of ob
jecting to evidence of his one hundred larcenies in the other one hundred stores? His 
robbing one hundred stores would tend to show that he intended to roh the one hundred 
and first, just as his passing counterfeit money in the one hundred would tend to show that 
he intended to pass counterfeit money found in his possession in the one hundred and first. 
There would be no difference between his presence in the one hundred and first store, and 
his having counterfeit money in his poeket in that store, that would, on the question of in
tent, affect the admissibility of the evidence of what he had done in the other hundred stores. 
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Suppose, instead of robbing stores, he had robbed persons, going from one end of the street 
to the other, knocking down and robbing one hundred men, one after the other, and not 
touching a single woman; suppose when he had knocked down the one hundred and first 
man, and before he had had time to rob him, he had been arrested, and the question were 
whether he intended to rob him, whether his last offence were an attempt to rob, or a 
mere assault, or an assault with intent. to kill; would anybody suppose his robbing the 
other hundred men, after he knocked them down, was no evidence of the intent with which he 
knocked down number one hundred and one? Suppose the one hundred and one persons 
whom he assaulted were women; suppose he touched no man; suppose he had unsuccessfully 
attempted to ravish one hllndr~d of thelll, and were arrested at the instant of his knocking 
down the one hundred and first, and the question were whether his last assault were II mere 
agsauIt, or an assault with intent to commit a robbery, or an assault with intent to commit a 
rape; suppose the lust woman assaulted should rlie of her injuries, and the defendant were in
dicted for her murder; . . . how would you expect, if you were the prosecuting officers, to 
find any better evidence of the defendant's intent than his attempts upon the other one 
hundred women? . .. If a ship-master lands in Congo, obtains a cargo of blacks, and 
carries them to Cuba, and four years and four months llfterwards he is found at another 
place on the African coast, as far from Congo as Pembroke A{'adem~' is from St. Beatrice 
\dth a hundred blacks in his possession, would anybody think that his proved intent or 
the former occasion had, as a matter of fact, no tendency to show what he intended to do 
on the latter occasion? . .. No man on earth would refuse to hear it, or to consider it, 
unless he were bound by some arbitrary and irrational rule overriding his understanding, 
and dictating a course at war with his common sense. . •. It is the spontaneous and ir
reversible juclJIllent of e\'ery grade of intellect that has appeared, or is likely to appear, in 
this state of existence. It is nn im'oluntary and unavoidable perception of the inherent 
and self-evident relations of conduct and intention; a mental revelation as natural as 
memory, and as trustworthy and unanswerable as cOllscioUSI1!'ss." 

1876, CU8IIING, C. J., in State v. Lapag(·. 57 N. H. 2·15, 204: "AnotlH'r class of cases 
consists of those in whieh it becomes necessary to show that the act for which the prisoner 
was indicted was not accidental, e.g. where the prisoner had shot the same person twiee 
within a short time, or where the same person had fired a rick of grain twice, or where 
several deaths by poison had taken place in the same family, or where the children of the 
same mother had mysteriously died. In sllch cases it might well happen that a man should 
shoot another accidentally, but that he should do it twice within II short time would be 
very unlikely. So, it might easily happen that a man using a gun might fire a rick of 
barley once by accident, bu t that he should do it several times in succession would be very 
improbable. So, a person might die of accidental poisoning, but that several persons 
should so die in the sallie family at different timcs would be vcry unlikely. So, that a 
ehild should be suffoeated ill bed by its mother might happen once, but several similar 
deaths in the same family eould not reasonably be accounted for as accidents. So, in the 
case of emcezzlement cffected by means of false entries, a singll' false entry might be ac
cidentally made; but the probability of accidcnt would diminish at least as fast as the 
. . d " mstances mcrease . 

1896, TAFT, .J., in Penn M. L. IT/.~. Co. v. ltf. L. B. &: T. Co., 19 C. C. A. 286, 72 Fed. ·122: 
"It is a well established rule of c\'idcnee that, whcre the issue is the fraud or innocence 
of one in doing an act having thc effect to mislead another, it is relevant to show other 
similar acts of the same person having the same effect to mislead, at or about the same time, 
or connected with the same general subject-matter. The legal relevancy of such evidence 
is based on logical principles. It certainly diminishes the possibility that an innocent mis.
take was made in an untrue und misleading statement, to show similar but different mis-- ~ 

leading statements of the sallle person about the same matter, because it is less probable 
that one would make innocent mistakes of a false and misleading character in repeated 
instances than in one instance." 
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It will be seen that the peculiar feature of this process of proof is that the 
act £tself i8 a.~sll17icd to be dOllC, either because (as usually) it is conceded, 
or because the jury are instructed not to consider the evidence from this 
point of dew until they find the act to have been done and are proceeding to 
determine the intent. This explains what is a marked feature in the rulings 
of the Courts, namely, a. disinclination to insist on any feature of common 
purpose or general scheme as a. necessary requirement for the other acts evi
dentially used. It is not here necessary to look for a general scheme or to dis
cover a united system in aU the acts; the attempt is merely to discover the 
intent accompanying the act in question; and the prior doing of other similar 
acts, whether clearly a part of a scheme or not, is useful as reducing the pos
sibility that the act in question was done with innocent intent. The argu
ment is based purely on the doctrine ot' chances, and it is the mere repetition 
of instances, and not their system or scheme, that satisfies our logical demand. 

Yet, in order to satisfy this demand, it is at least necessary that prior acts 
should be similar. Since it is the improbability of a like result being repeated 
by mere chance that carries probative weight, the essence of this probative 
effect is the similarity of the instance. Suppose the blowing up of an Ameri
can warship in Havana Harbor to be in question; the blowing up of various 
ships of various other nations in the preceding fifty years would have no sig
nificance as to the accidental nature of the occurrence (except to show that 

such an accident is possible); the blowing up of an American warship in the 
preceding ;year in Algiers would haw scarcely more significance; but the 
blowing up of an American warship in the same year in Cadiz or in the same 
harbor of Havana would have striking significance. So, where the intent of 
an erroneous addition in a bookkeeper's accounts is in issue, the erroneous 
addition of a bill rendered to a former employer ten years before would have 
no significance, because it is still within the limits of ordinary casual error 
that such things should occur at intervals; but several other erroneous addi
tions in the bookkeeper's own favor in the same ~'ear and the same book of 
accounts go to exclude the e}..-planation of casual error, and leave deliberate 
intent as the more probable eA-planation. In short, there must be a similar
ity in the various instances in o.der to give them probativ~ value, . as indeed 
the general logical canon requires (a.llie, § 33). 

It is just this requirement of similarit~· which leaves so much room for 
difference of opinion and accounts for the hewildering variances of rulings in 
the different jurisdictions and even in the same jurisdiction and in cases of 
the same offence. Some judges incline to treat the judicial test of probative 
value as identical with the common-sense test, and to admit such instances 
as bear a similarity liberally interpreted by the standard of e\'er~'-day reason
ing. Other judges set their faces firml~' against ever~' instance which is not 
on all fours with the offence in issue, regardless of the consideration that jus
tice consists quite as much in protecting the public against evil doers as in 
showing mercy to those whose guilt has been more or less ski\£ully concealed. 
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It is hopeless to attempt to reconcile the precedents under the various heads; 
for too much depends on the tendency of the Court in dealing with a flexible 
principle. One Court will be certain to exclude everything that is not too 
clearly probative for even technical quibblers to oppose, and sometimes will 
exclude even that. Another Court· will accept whatever has real pr(lbative 
value. Something, however. may perhaps be gained by realizing, as to the 
former, that it is not the law, nor precedent, nor principle, nor policy, that 
will account for such rulings, but merely a rooted inclination to take the 
stricter view and a preference to err in favor of criminals and against innocent 

• • vlcbms. 
§ 303. Same: Anonymous Intent. It will be seen that the strength of the 

foregoing kind of inference does not rest exclush'ely on a given person's con
nection with the prior injurious transactions. It is possible to negative acci
dent or inadvertence, and to infer deliberate human intent, without forming 
any conclusion as to the personality of the doer. Thus, if A's cellar-window 
is found broken, and the pieces falling inside, one morning after a high wind, 
he may well as~ume the probability that the force of the wind blew the glass 
in; but if on the next morning and the ne:-.-t he again finds a window broken 
in the same way, though no high wind prevailed the night before, he gives . 
up the hypothesis of the force of the wind as the explanation, and concludes 
that a deliberate human effort was the highly probable cause of ti,:,,: breakage, 
although he can form no notion whatever of the personality of the doer. It 
is thus clear that innocent intent accident, inadvertence, or the like - may 
be negatived by arwnymOllS inst(lncc.~ of the previous occurrence of the same 
or a similar thing. After assuming or proving the defendant's connection 
with the deed charged, then, to ncgath'e innocent intent, resort is had to the 
anonymous instances; and they may h:l\'e equal force for that purpose, 
whether they are connected with the defendant or not. This mode of proof 
is not infrequently resorted to; and the following passage illustrates its 
judicial sanction: 

1847, POLLOCK, C. B., in R. v. Bailey, 2 Cox Cr. 311 (arson; thc fire had originated near 
the kitchen, where the accused stayed as servant; evidence was offered of two firc5 occur
ring sho-tIy before in the prosecutor's shop and warehouse attached, thou/:h no connection 
of the prisoner or anyone else with these was shown): "I think this is clearly evidence, 
and may be used at all events for the purpose of showing that the present fire which was 
the third on the same premises \\;thin so short a time, could not have been the rcsult of 
accident. Surely, if a man finds certain mysterious circumstances to arise day aftcr day 
in his establishment, he is at liberty to refl!r to them, if only for the purpose of showing 
that they could not have had their origin in accident and that a repetition of them could 
only lead to the conclusion that they resulted from malice and design. This course of 
evidence is not without precedent and authority, moreover; for on the trial of Dondlan for 
the murder of Sir Theodosius Broughton by administering h~m some poison, evidence was 
given that a certain tree, which hung over a deep and dangerous brook near a spot where 
Sir Theodosius was accustomed to fish, had been sawn almost in two by some unknown 
person. This was proved to show that. some one entertained a design against the life of 
Sir Theodosius, for he was accustomed to stand on that tree while engaged in fishing; and 

• 
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the natural presumption was that whoever cut the tree did so with the design of precipi
tating the deceased into the water. Those facts were given in evidence on the trial of 
Donellan for murdering Sir Theodosius afterwards, and were reech'ed, though quite un
connected with the prisoner, in order to show that some one entertained a design on his 
life and that the probability was that he had not come to a natural death." 

The only limitation upon this mode of proof is that the defendant's doing 
of the act in issue must be shown by other evidence at some stage of the trial; 
and the anonymous inst"nces should not be receh'cd until the trial Court is 
satisfied with the amount of eddence introduced or pledged for showing that 
connection. 

§ 304. Theory of evidencing Design or System. When the very doing 
of the act charged is still to be proved, one of the e\'idential facts receivable 
is the person's Design or Plan to do it (ante, § 102). This in turn may be 
evidenced by conduct of sundry sorts (anie, § 234) as well as by direct asser
tions of the design (post, § 1725). But where the conduct offered consists 
merely in the doing of other similar acts, it is obyious that something more 
is required than that mere similarity, which suffices for e":idencing Intent 
(ante, § 302). The object here is not merely to negative an innocent intent 
at the time of the act charged, but to proyc a pre-existing design, system, 
plan, or scheme, directed forwards to the doing of that act. In the former 
case (of Intent) the attempt is merely to negath'e the innocent state of mind 
at the time of the act charged; in the present case the effort is to establish 
a definite prior design or system which included the doing of the act charged 
as a part of its consummation. In the former case, the result is to give a 
complexion to a conceded act, and ends with that; in the present case, the 
result is to show (by probability) a precedent design which in its turn is to 
evidence (by probability) the doing of the act designed. 

The added element, then, must be, not merely a similarity in the results, 
but ,~'Uch a concurrence of common features that the various act,~ are naturally 
to be explained as cau.~erl by a general plan of which they are the -individual man
ifestations. Thus, where the act of passing counterfeit money is conceded, 
and the intent alone is in issue, the fact of two previous utterings in the same 
month might well tend to negative innocent intent; but where the very a(.t 
of uttering is disputed as, where the defendant claims that his identity 
has been mistaken - ,and the object is to show that he had a general system 
or plan of working off a quantity of counterfeit money and did carry it out in 
this instance, the fact of two previous utterings ma~' be in itself of trifling 
and inadequate significance. So, on a charge of assault with intent to rape, 
where the intent alone is •. 1ispnted, a prior assault on the previous day upon 
the same woman, 0:' e ··,~n upon another member of her family, might have 
probative value; but i~ t.h~ assault itself is disputed, and the defendant 
attempts, for example, to show an alibi, the same facts might be of little or 
no value, and it might be necessary to go further and to show (for example) 
that the defendant on the same day, with a. cunfederate guarding the house, 
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assaulted other women in the same f!imil~' who escaped, leaving the com
plainant as the only woman accessibl<! to him for his purpose. This require
ment of common features for the various acts pointing to a common plan or 
system as their natural c}.-pi!mation has been set forth by the judges in vary
ing phrases: 

1878, LI:WLEY, J., in Blake v. Assurance Co., L. R. 4 C. P. D. 94, 106: "I agree that 
in order to prove that A has committed a fraud on B, it is neither sufficient nor even rel
evant to prove that A committed fraud upon C, D, and E. Stopping there, I admit 
that proposition. But let it be shown that the fraud on n is one of a class of other trans
actions havinr: common features, then I disagree altogethcr with that propnsitior. .... 
The answer to the objection that evidence of frauds on other perso'lS crumot be admitted 
is that this transaction is one of a class, that thp.re are fei1wres in common, the features 
in common being a false pretence and a knowledge of thai false pretence on the part of the 
defendant company; and the moment that is shown the plaintiff's case is established." 

1858, S~nTII, J., in People v. Stout, 4- Park. Cr. 127: "When several felonies are con
nected together as parts of one scheme or plot, like the different acts in a drama, and all 
tend to a common end, then they may be given in evidence to show the process of motive 
and design in the final crime." 

1888, C. ALLEN, J., in Com. v. RobilUJon, 148 Mass. 571, 16 N. E. 452: "[In the case of] 
acts or crimes which are shown to have been committed as part of the same common pur
pose or in pursuance of it, in sueh cases there is a distinct and significant probath-p. effect, 
resulting from the continuance of the same plan or scheme and from the doing of otller 
acts in pursuance thereof. It is somewhat of the nature of threats or declarations of in
tention, but more especially of preparations for the commission of the crime which is the 
subject of the indictment. If, for example, it could be shown that a defendant had formed 
a settled purpose to obtain certain property which could only be got by doing several 
preliminary things, the last o~ which in the order of time was criminal, the government 
might show, on his trial for tile commission of that last criminal act, that be had formed 
the purpose to accomplish t.he result of obtaining the property, and that he had done all 
of the preliminary things which were necessary to that end. This would be quite plain if 
the evidence of the purpo'.;c were direct and clear,' as, if a letter in the defendant's hand
writing should be discovered, stating in terms to a confederate his purpose to obtain the 
property by the doing of the se\·eral successive acts the last of which was the criminal act 
on trial. In such case, no one would question that proof might be offered that the de
fendant had done all the preliminary acts referred to, which were necessary steps in the 
Ilccomplishment of his purpose. But such purpose may also he shown by circumstantial 
evidence. It is, indeed. usually the C8.«e that intentions, plans, purposes, can only be 
shown in this way. Express declarations of intention, or confessions, are comparatively 
rare; and therefore all the circumstances of the defendant's situation, conduct, speech, 
silence, motives, may be considered. The plan itself, lind the acts done in pursuance of it, 
may all be proved by circumstantial evidence, if the~· are of themselves relevant and materilll 
to the case on trial. . .. It is sometimes said that such evidence may be introduced 
where the several crimes form part of one entire transaction; but it is perhaps better to 
say, where they have somoJ connection with each other, as a part of the sam~ plan or induced 
by the same motive. It 

It wiH be seen that the difference between requiring 8imilarity, for acts 
negativing innocent Intent, and requiring common features indicating com,.. 
11wn design, for acts showing Design, is a difference of degree rather than of 
kind; for to be similar involves having common features, and to have COID-
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mon features is merely to have It high degre(> of similarit.\·. This is another 
reason wby the precedents are sa difficult to reconcile; for the Courts have 
not always perceived that there are in truth these two distinct purposes and 
therefore two distinct teats for such evidence. Nevertheless Ithe distinction 
is a reai one. It is to be seen in concrete illustr ... tions, even though in 
abstract definition it is not easy to formulate. The clue to the difference is 
best gained by remembering that in the one class of cases the act charged 
is assumed as done, and the mind asks only for something that will negative 
innocent intent; and the mere prior occurrence of an act similar in its gross· 
features i.e. the same doer, and the same sort of act, but not necessarily 
the same mode of acting nor the same sufferer may suffice for that pur
pose. But where the very act is the object of proof, and is desired to be 
inferred from a plan or system, the combination of common features that 
will suggest a common plan as their explanation itn-olves so much higher a 
grade of similarity as to constitute a substantially new and distinct test. 
An occasional error in judicial rulings is to require the higher conditions of 
the present test where·only the pr~ceding test (for Intent) is needed. Thus, 
to show that certain representations as to goods sold (the making of the rep
resentations and their falsity being assumed) were deliberately and know
ingly made, and not innocentl::, the former making of like representations 
about the same goods to the same or other persons is clearly of value to 
negative innocent intent; yet in at least one jurisdiction, in such cases, the 
Court has in te!'ms required that these eddential instances shall be so COI!
nected by common features as to indicate a general fraudulent scheme or 
system. This i~ a misapplication of the stringent theory of De:;ign or System 
to a case where the theory of Intent is nIOBe il1\·oh·ed. Sueh misapplica
tions of the rigorous requirements of the Design principle are also met with 
in rulings upon other kinds of crimes; but the error il1\"olved in :;uch rul
ings may be perceived by an analysis of the purposes of the evidence in a 

• given case. 
Two nccessll!Y limitations are to be observed in the use of this class of 

evidence of Design. (1) Anonynwll.Y acts are not a\"ailahle, as they are for 
c ... ·idencing Intent (ante. § 303); for the whole purpose of the e\"idence is to 
fix a design upon the defendant, as making it likely that he carried it out, 
and thus that it was he who did the act charged. XC\'erthele5s, in the order 
of proof it may not be possible to evidence the defendant's connection with 
the previous acts until the acts themselves have been testified to; and hence 
the trial Court, appl~'ing the general prieciple of conditional admissibility 

. (ante, § 14) may admit the latter portion of the e\'idence on the assurauce 
that the defendant's connection with those acts will later be duly evidenced. 1 

(2) The object being to argue to the act charged from a design or plan to do 

§ 304. I The follov.ing if, an example: trial Court). Compare §§ 1870. 1871. post. 
laGS. Peopt.; v. Frank. 28 Cal 507. 518 (the (order of evidence). 
order of proof being in the dib ~retion of the 
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it, the prior acts are received to shm" that system; since, however, it may 
require a number of acts and ci~cumstances to furnish the desired mass of 
conduct illustrating this design or system, and since the production of only 
parts or fragments of it would in effect violate the principle and remain in 
evidence merely as affecting the defendant's character, the trial Court mu,si 
pass upon the offcr bC'/'.'Tc/zand, to see whether if offered in its entirety it sat>
fies the proper test and is suffic!ent to go to the jury; and (on the same prin
ciple of § 14, ante) m.ust, if the offer is sanctioned, require an assurance that 
it will be forthcoming in its emirety.2 

§ 305. Crimjnality of Act Imma.terial; Character Rule, distinguished. It 
has already been noted (ante, § 2IG) that the criminality of prior acts thus 
offered does not affect their admissihility. Either they are relevant, by the 
above tests, or they are not; if th£.,Y are not, they arc reject.ed because t.hey 
are irrelevant; if they are, they are received in spite of their criminality. 
The only bearing of the bt~e!" qua.lity is that, if they are irrelevant, it fur
nishes another reason for excluding them, namelj", the reason of Undue 
Prejudice, as cnforccd in the Character rule (ante, § 194); for these other 
criminal ::;,ets woul2. not merel~' be irrelevant, but would go to evidence 
the defendun.t's character and career as bad and thus to create undue 
prejudice, a mode of argmnent against him that is forbidden by a 
fundamental principle. 

It is, however, to this reluctance to violate the Character rule that is due 
the strictness shown hj" the Courts in excluding prior criminal acts which do 
not strictly fulfil the rigorous tests just examined. If the admission of irrele
vant evidence had been the only consequence of an error in the ruling, there 
would undoubtedly have been seen a greater liberality in the judicial applica
tion of the foregoing tests. The t.:nsatisfactory result has heen that, ir. this 
narrow and over-cautious anxiet.y not to infringe upon the Character rule, 
evidence highly appropriate to show Knowledge, Intent, or Design. and 
amply fulfilling the proper tests for that purpose, has often been excluded. 

Of the other objections (than Undue Prejudice) from the point of view 0 

that auxiliary policy which creates the Character rule (ante, § 194), the ob
jection of Unfair Surprise is the only one that could be supposed to be here 
applicable. But it has never heen treated b;v the Courts as of consequence. 
This rational and practical conclusion is easily understood when it is re
membered that any other conclusion might result in shutting out most of the 
appropriate evidence, of this and other sorts, to prove a crime. The legal 
objection of Unfair Surprise, so far as it is ever recognized, is not founded 
on the notion that the opponent was not in fact anti<:ipating this specific 
evidence (post, §§ 1845, 1849), but on the notion that he could not have un
ticipated evidence which might easily be fabricated beyond detection; and 

: The following is an example: 1888. Com. the evidellce to tiublUit it to the jury, but lIot 
I). Robinson. 146 Mass. 579 (the judge merely thereby giving it any greater weight with the 
deciding that there was sufficient strength in jury). 
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§§ aDO-3i3) GENERAL PRINCIPLES § 305 

the objection is recogniz~d as having force only when the eyidence offered is 
of a class capable of involving the entire range of the person's life. Evidence 
tending to show, not the defendant's entire career, but his specific knowledge, 
motive, design, and the other immediate matters leading up to and succeeding 
the crime, is of a class always to be anticipated and is in each given instance 
rarely a surprise; moreover, the kernel of the objection of unfair surprise, 
namely, the impossibility of exposing fabricated eddence, is wanting where 
the e\'idence deals with matters so closely connected with a crime as design, 
motive, and the like: 

1804, ELI.E~DOROUGH, C. J., in R. v. JVhlllc.ll, 2l.each Cr. L., 4th ed. 985: "The obsen'a
tion respecting pri50ners being taken by surprise and coming unprepared to answer or defend 
themsclves against extrinsic facts is not correct. Thc indictment alleges that the pris
oner littered this note kllQwillg it to be forged; and they must know that without the 
reception of other evidence than that which the mere circumstances of the transaction 
itself would furnish, it would be impossible to ascertain whether they uttered it with a 
guilty knowledge of its having been forged, or whether it was uttered under circumstances 
which showed their minds to be free from that guilt." 

§ 306. Other Evidential PUrpOB::B Discrilnjnated. Other similar acts by a 
defendant may of course be available for other purposes than to show Knowl
edge, Intent, or Design. These other uses and their distinction from the 
present one will usually be apparent. It is worth while, howe\'er, to point 
out those which are often available at the same time as the present ones: 

. (1) Jlotit'e. To show. the hostility towards the deceased of a dcfendant 
-charged with murder, a former assault by him upon the deceased would be 
relevant (post, § 396). Owing to the occasional failure of Courts t9 distin
guish between :Motive (Emotion) the state of feeling impelling to\vards an 
act . and Intent the mental state accompanying an act , it is not al
waj'S possible to know whether a ruling admitting such evidence is meant to 
deal with the subject of Motive or Intent. Its relevancy to show l\Ioth'e 
(hostility) has never been doubted. (2) Identity. To identify a defendant as 
the perpetrator of the crime charged, it may become necessary to show former 
conduct of his, known ;;0 be the conduct of the perpetrator (post, § 41:3, ante, 
§ 218). (3) Inseparable acts. In evidencing the act charged, it may be 
necessary to describe an affair which involves a number of acts, one or Dlore 
others of which will also be crimes. Such proof is receivable, because it is 
inseparable from the act charged (ante, § 218). Courts often employ that 
principle ~specially in proving deeds of violence (post, § 362) as the 
sufficit:nt source of admission, where that of Intent might equally have suf
ficed. l 

It remains now to take up the various kinds of offences charged, and ex
amine under each head the application of the foregoing principles to the 
use of other similar acts to evidence Knowledge, Intent, and Design. 

'306. 1 For the use or IlD GCCU8ed'lI confession or other ~ime8, see po". § 2100. 
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§ 309 OTHER OFFENCES, TO SHOW INTENT, ETC. (CHAP. XII 

2. Forgery and Counterfeiting 

§ 309. General Principle; State of the Law in Various Jurisdictions. l The 
chief forms of offence connected with forged a.nd other counterfeit documents 
or mnney are: (1) making the false article; (2) possessing it knowingly with 

§ 309. 1 ENGLAND: 1684. Lady I \oy's Trial. that so many notes should pass through his 
10 How. St. Tr. 555. 621 (to prove the defend- hands in the course of business": Chambre. J .• 
ant's title deeds forged. the fact was admitted dissenting. partly on the ground of surprise) ; 
of her forging a number of deeds to support her 1808. R. v. Ball. 1 Camp. 324 (nttering a forged 
title); 1777. Graft t'. Lord Bertie. Peake E\"id. bank-note; the fact admitted. to show knowl-
72 (to prove that a deceased attesting-witness edge. of tbe utterance of \'arious notes of sim
had attest~d a forgery. the fact was offered ilur manufacture in the preceding six months; 
that other bonds attested by him were forger- Heath. J.: "Everything that you said or did 
ies; the objection was made that the plaintiff was proper tQ be admitted to show your knowl
"could not be prepared to support the au- edge of the forgery"): 1809. H. v. Taverner. 
thorit·, of other deeds": and with he~itation Cnrr. Suppl. 195. Ellenborough. L. C. .T •• 
J.ord :\Iallsfield rejected the evidence): 17!l2. Thomson. C. n .. and Lawrence. J. (uttering 
Balcetti v. Sernin. Parke 142. Buller. J. (action forged bank-notes; an uttering five weeks 
on a bill claimed to be forged hy the drawer's later excluded. "unless the latter uttering WIIS 

clerk: the fact of It previous forgery of the de- in some way connected with the principal case 
fendant's name to another acceptance by the or it could he shown that the notes \vere of the 
same clerk was rejected liS not sufficiently COIl- same manufacture "); 1813. H. ~. Millard. 
neeted); 1794. Gibson v. Hunter. 2 H. Bl. 288 R. & R. 245 (uttering a for::;ed bank-note: the 
(H. drew II bill on G .• payahlc to F. (a fictitious fact of uttering forged notes of other denomina-
person) or order. and indorsed in Fo's name: tions and o)f the S:lme and another bank two. 
the plaintiff. a bona fide holder for value, sued five. and twelve months before respectively. 
G .• and in order to show that G. knew this held adroi;,sible; here the evidence was ex
particular F. to be a fictitious person. offered cluded. a~ not showing that t.hey were forged; 
the fact of the former issuance of such bills \\;th b.;t some judges "scemed to doubt" whethe, 
iIr"~lllarities and suspicious circumstances of the difference of qualities and tbe distance of 
st.," a nature that they must have made G. time did not exclude the e,,;dence); 1825. R. 
aware of the fictitiousness of F.'s name. and it v. Moore. 2 C. & P. 235. Burrough. J. (charge of 
was admitted): 1795. Viney v. Barss. 1 Esp. possessing an edger. for marking money round 
293. Kenyon. L. C. J. (action ngainst the ac- the edge. with intent to usc it: the fact re-
cept.or of a bill; defence. that it was a forgery ceived of his ha\'ing so used it); 1827. R. v. 
by the drawer; evidence of other similar for- Smit.h. 2 C. & P. 633. Vaughan. B. (uttering a 
geries by the drawer. excluded): 1804. R. 11. forged note: another uttering. charged in a 
Wylie. 1 B. & P. N. R. 92. 2 Leach 4th cd .• 983 second count. excluded. because so charged; 
(indictment for uttering a forged bank-bill: the and e\'en the usc of other uncharged utterings 
fact of three previous utterings in tho preceding was said to bave b"en questioned by many able 
month to other persons was admitted; Ellen- lawyers: this ruling never repreoented the 
borough. L. C. J.: "The moro detached in law): 1827, H. v. Hodgson. 1 Lew. Cr. C. 103 
point of time the prc\;ous utterings are. the (to show guilty knowledge of a forged Edin-
less relation they will bear to that stated in the burgh bank-note. the uttering by the defendant 
indictment. But in such a case the only ques- of forged Paisley bank-notes was doubted by 
tion would be. whether the c\;dence was suffi- Hullock. B .• his own opinion being for admis
cient to warrant the infere!lce of knowledge sian. but many judges being thollght by him to 
from such particular transactions; it would be against it; here the e\;dential notes Were 
not make the e\;dcnce inadmissible "); 1806. the subject of another indictment); 1828. R. 
R. v. Hough. H. & R. 120. by :111 the Judges v. Sunderland. 1 Lew. Cr. C. 102 (to show 
present (uttcrir:g 11 forged bill; the possession guilty knowledge of a forged Rochdale bank
when arrested of three other bills upon the same note. the discovery on the defendant's person 
drawee. admitted to show scienter); 1807. R. of two forged Bank of England notes was ad-
11. Hall. R. & R. 132; by all the Judges present mitted): 1829. R. v. Phillips. 1 Lew. Cr. C. 105. 
except one (uttering a forged bank-note; the Bayley. B. (to show guilty uttering of a bank
utterance of II sin:.iiar one three months before. note, the conduct WIlS admitted of the defend
Ilnd the pos~cssion. at l!ome pre,,;ous time. of ant while pre\;ously uttering other forged 
fifteen others. admitted. "subject to observa- notes; also, the former uttenllg of a £1 note 
tions as to the weightof it. which would be more was admitt,d to show knowledge in uttering a 
or less considerabla a"~ordillg to the number of £5 note): 1830. R.~. Kirkwood. 1 Lew. Cr. C. 
the other notes. the distance of time at which 103 (facts similar to R. v. Hodgson; Little-
they were put off. and the situation of life of the dale •• T •• "without hesiu.tion overruled the 
prisoner. 80 as to make it more or 1('55 probable obj~etions"); 1830, R. v. Martin, 1 Lew. Cr. C. 
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intent to utter; (3) knowing utterance of it. In the last two, the defendant's 
knowledge is always in issue; in the first, it is occasionally in issue, as where 
the act of writing is conceded but an authority is claimed. In all of them 

104, Littledale, ,J. (similar to R. v. Kirkwood) ; bush, 8 Pet. iTl/ra); 1832, U. S. 17. Roudenbush, 
1831, R. v. Smith, 4 C. & P. 4l!, Gaselee, J. 1 Baldw. 514 (uttering; "if their general re
(uttering n forged acceptance; other similar semblance to the one laid in the indictment is 
utternnces in the next month of forged bills such that a person who knows the one to be a 
having the same parties' names, admitted, but counterfeit could not reasonably believe the 
subject to reservation for the Judges, because others were genuine ... , [other utterings 
occurring subsequent to the charge in issue) ; are admissible, ..• but therefore inadmis-
1835, R. D. Forbes, 7 C. & P. 224 (forging a sible) when the notes are on different banks or 
biU, the issue being whether the defendant so unlike in appear/mce that an honest man 
bona fide believed himself to havc authority to might think one good, though the other was 
sign; the fact of another similar forgery ad- known to be bad "); 1832, U. S. 17. Doebler, 
mitted to show intent: "cIear proof" of the 1 Baldw. 519, 524 (" if the note ia 01 the same 
other forgery required); 1836, R. v. BaU, 1 kind or character", other utterings are admis-
Moo. Cr. C. 470, 7 C. & P. 429, by al1 the sible); 183·1, U. S. 11. Houdenbus!l, 8 Pet. 288 
Judges (uttering forged Austrian notes; the (apparently recognizing the general doctrine by 
fact of a recent forging and uttering of Polish implication that other utterings are admis
notes, admitted" in support of the scienter ") ; sible to show intent); 1849, U. S. 11. Bums, 5 
1837, R. v. Page. 4 B. & Ad. 122 (counterfeit McLean 23, 26 (uttering; posscssion of other 
utterance; possession of anothcl' counterfeit coins, admissiblc); 1879, U. S. v. Brooks, 3 
piece, admitted); 1855, H. v. Forster, Dears. McArth. 315, 317 (obtaining money by a dced 
Cr. C. 456, by !i\'P' Judges (to prove a guilty of trust on propert.y got shortly before by a 
uttering on Dec. 12, an uttering of a similar forged deed, admitted to show intent in a pros
piece on Dec. 11 was shown; on that occasion (!cution for forging the deed); 1903, Withaup 
the shopkeeper t.old the defendant the picce v. U. S., 127 Fed. 530, 531, 62 C. C. A. :l28 
was bad, whereupon she promised she would (forgery of a pension-check indorsement: 
bring her husband and her daughter to show forged vouchers, etc., admitted as evidencing a 
where she got it, but she did not return: a "single scheme to defraud "); 1904, Bryan v. 
subsequent uttering on Jan. 4 also admitted; U. S., 133 Fed. 495, 66 C. C. A. 8ti\) (uttering 
the uttering of a shilling was admitted to show counterfeit 5-cent pieces, possession of a mold 
knowledge in uttering a crown); 1855, R. v. for counterfeit 25-ccnt pieces, admitted); 
Jar\'is, 7 Cox Cr. 53, Dears. Cr. C. 552, before 1905, DiIlard v. U. S.,141 Fed. 303, 308, C. C. A. 
five Judges (knowing possession of counterfeit (forgery of Chinese immigrant duplicate certif
coin; the discovery in different pockets, of icates: other forged duplicate certificates 
many other coins of similar style and make, admitted to show intent); 1912, Ex parte 
each wrapped in paper, was admitted); 1861, Schorer, C. C., 197 Fed. 67, 77 (extradition; 
R. v. Weeks, Leigh & C. 18, by five Judges other uttering of similar forged acceptances, 
(knowing possession of a counterfeiting mould; held sufficient on the facts, quoting § 312, 
previoUS utterance of a bad half-crown, not supra); 1916, York v. U. S., 9th C. C. A., 241 
shown to fit the mould, admitted to show Fed. 656 (conspir.1cy to pass counterfeit money, 
8cienter); 1863, Roupell v. Haws, 2 F. & F. 784 similar act 6 months prior to the conspiracy, 
(the defendants claimed title, aguinst the heir- admitted to evidence knowledge) ; 
at-hw, under a deed of gift from the testator; .4.labama: 1849, Tharp ~. State, 15 Ala. 749 
evidence of other forgeries (letters, leases, etc.) (counterfeit utterance: previous passing of 
of the testutor's son were reC'.eived us showing ., other and similar spurious coin", admissible) ; 
under the circumstances a system to defraud 1903, Wright v. Stllte, 138 Ala. 69, 34 So. 1009 
of which the forgery of the deed of gift was a (forgery; another forged order about the same 
part); 1867, R. v. Goodwin, 10 Cox Cr. 534. time, IIdmitt<!d) : 
:\fellcr, J. (another uttering ndmitted to show Arizona: 1902, Qunlp.y v. Terr., 8 Ariz. 45, 68 
knowledge; ruled ulso that II former con- Pac. 546 (falsification of books; other altera
viction of fulse uttering could not alone be ad- tions of entries in the same book, admitted): 
mitted to show knowledge): 1914, Mason's California: 1865, People v. Frank, 28 Cal. 507, 
Case, 10 Cr. App. 169 (uttering a forged deed; 515, 517 (forgery; other forged notes or bill!! 
possession of two other scts of forged deeds, a ,. uttered at or about the same time ", .. whether 
fortnight and five months later. admitted). of the same kind or a different kind", admis-
1917, R. v. Kennaway, 1 K. B. 25 (forgery of sible to show knowledge; the time before or 
L.'s wiII: forgery of F.'s will 18 years before, after the charge in question being lllrgely in the 
admitted, as explaining the reason for some trial Court's discretion); 1866, People v. Far-
details of defendant's act here). rell, 30 Cal. 31r- (possession with intent to 

UNITED STA'l'ES: Federal: 1827, U. S. v. utter; saIe of such counterfeit coin to a con-
Moscs4, Wash. C. C. 726 (like U. S. v. Rouden- federate, to mow intent); 1896, 
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the criminal intent, including knowledge and other elements, will be in issue. 
In any of them, the act charged ' making, possessing, or uttering may be 

People ~. Sanders, 114 Cal. 216, 46 Pac. 153 other persons by a method similar to that al. 
(forgery; murder by the defendant of the leged by B.); 1880, Fox v. People, 95 Ill. 71, 
person whose name was forged, before the date 75 (forgery; previous passing of .. similar bills", 
of the writing, admitted to show knowledge) ; admissible); 1893, Anson v. People, !48 III. 
1896, People v. Whiteman, 114 Cal. 338, 46 494, 503, 35 N. E. 145 (forgery; possession of 
Pac. 99 (forgerY; other utterings admissible if other forged instruments about the same time, 
clearly shown to be forged); 1898, People v. admitted to show intent and knowledge, though ' 
Creegan, 121 Cal. 554, 53 Pac. 1082 (forgery; not to show the fact of forging) ; 
a series of swindling schemes in other States a Indiana: 1852, McCartney v. State, 3 Ind. 354 
few months before, excluded); 1899, People v. (other utterings of notes upon the same and 
Bird, 124 Cal. 32, 56 Pac. G39 (forgery; other different b:mks, admissible); ) 859, Bersch v. 
similar forgeries, unconne<:!ted with defendant, State, I:J Ind. 439 (obscurl'); 1876. Harding t'. 
beld admissible to show intent only, after State, 54 Ind. 359, 365 (forgery; other forged 
evidence of the 'corpus delicti ') ; 1902, People v. notes ofTl'red to the same parties at the same 
McGlade, 139 Cal. 66, 72 Pac. 600 ("other time, admitted); 1879, Robinson v. State, G6 
forgeries of similar instruments about the sarno Inll. 3:lI, 334 (forgery; another forged note, 
time admitted); HllG, People v. Canfield, 1 i3 made to secure the same' debt, but in a difTl'rcnt 
Cal. 309, 159 Pac. 1046 (forgery; another name. admitted); 181>5. Thomas t'. Statl', 103 
similar offense, excluded on the facts); 1921, Ind. 432, 2 N. E. 808 (utterings of similar 
People v. Sindiei, ' Cal. App. " 201 Pac. forged instruments shortly before or after, 
975 (forgery; other forg,'rics about the same admissible): 1886, Card v. State, 109 Ind. 415, 
time, in the same manner, and against the 420, 9 N. E. 591 (forgery of a note; thirteen 
same person, admitted 10 show a scheme to other forged notes with the same payee but n 
defraud) ; \ differl'nt maker, admitted; "in order to provo 
Connecticut: lillI, State v. Smith, .') DIlY 175, system, isolated crimes arc ndmissible from 
178 (counterfeit utterance; Mitehell, C. J,: which system maY be inferred"; applying this 
"It is lawful to prove that the prisoner at- to a charge of forgery) ; 
tempted to utter the note at different, times and Iowa: 1885, State v. Breckenridge, 67 Ia. 204, 
places where it had been suspected and chal· 25 N. W. 130 (forgery: other forgeries to show 
lenged as false"); 1832, Stalker v. State, 9 intent; left undecided); 1886, St.ate v. Saun· 
Conn. 341 (uttering a base half·dollar; evi· ders, 68' Ia. 370. 27 N. W.455 (forgery of a 
dence beld admissible of other coins "on the note to another per!iOn: question rescf\'ed; 
same day or ncar the time", but not of the "the doubt seems to be whether the paJl(:r 
possession of an engraving like an unsigned must not be of the same character or manu· 
bank·note; because "there must be a strong iacture and precisely similar"); 1901, State 
connexion in the subject matter") ; v. Prins, 113 Ia. 72, 84 N. W. 980 (forgery; 
Florida: 1894, Langford v. State, 33 Fla. 233, other forgeries of similar documents, admis-
14 So. 815 (uttering of a note with forged in· sible to show intent); 1902, State 11. Prins, 117 
dorsements; other prior and subsequent utter- Ia. 505, 91 N. W. 7/58 (forgerY; other un· 
ings of notes with forged indorsements, etc., specified forgeries, admitted); 
admitted to show knowledge and intent; Kamas: 1907, State v. Calhoun, 75 Kan. 259. 
knowledge of the others being forgeries, at the 88 Pac. 1079 (forgery of a note; forgery of 
time of the uttering charged, need not be ex· similar notes transferred at the same time, ad· 
pressly shown); 1905, Wooldridge 11. State, 4i1 mitted}; 
Fla. 137, 38 So. 3 (forgery of school warrants; Kentucky: 1897. Barnes v. Com., 101 Ky. 556, 
forgery of other similar warrants, admitted to 41 S. W. 772 (forgery; possession of similar 
I!how intent); 1906, Pittman v. State, 51 Fla. forged checks, admitted to show intent); 
94, 41 So. 385 (rule of Langford 11. State ap. 1901, First National Bank v. Wisdom, 111 Ky. 
plied) ; 135, 63 S. W. 461 (forgery of other notes by 
Georgia.: 1852, Hoskins v. State, 11 Ga. 92, 95 the same person as a part of one scheme, r.d· 
(altering the paper, admissible on a charge of mitted) ; 1920, Rakestraw V. Sabree D. Bank,189 
making, to show intent); 18112, Lascclles V. Ky. 668, 225 S. W. 506 (defence of forgery, in 
State. 90 Ga. 347, 355, 375, IG S. E. 945 (for. action on a note; plaintiff bank's possession of 
gerY; false representations as to wealth 10 the six other notes forged in defendant's name, ex· 
persoll defrauded, admitted) ; eluded, on the facts) ; 
lUinoia: 1867. Steele v. People, 45 III. 152, 157 MaiM: 1844, State v. McAllister, 24 Me. 139, 
(forgery; "other forged checks", admitted); 143 (counterfeit utterance; Ilttp-ring ofanother 
1875, Blalock 1'. Randall, 76 Ill. 224, 229 (to bill on the same bank. admitted); 1879, Dodge 
show that R. bad forged B. 's name, B. having v. Haskell, 69 Me. 429 (D. sued the defendant's 
concededly signed his name to documents of testator on a note signed by him as surety for 
another sort, evidence was admitted of R.'s S.; defence, alteration by S. before deli very; 
having fraudulently obtained the signatures of evidence of the finding in the desk of S., who 

624 

, 
, , 



•• .. 

<. 

§§ 300-373] FORGERY AND COUNTERFEITING § 309 

disputed, and a plan or system may be offered to evidence the doing; but 
this will rarely happen except in the first class of offences. 

had absconded. numbers of forged and altered 
notes. blank and partly ~Titten notes. bearing 
the SIgnatures of the testator and other persons. 
""as excluded. on the theory that the argument 
from former forgeries and from had character 
was inadmissible) ; 
Maryland: iS80. Bishop v. State. 55 Md. 138. 
144 (forgl!d uttering; utterings of similar 
forged instruments about the same time. ad
mitted) ; 
M/18sachusCU8: 1844. Com. v. Bigelow. S l\Iet~. 
235 (counterf~it utterance; former knowing 
Passing. admitted); 1845. Com. v. Stearns. 10 
Mete. 256, (former utterances. admissible); 
18-19. Com. v. Miller. 3 Cush. 243. 250 (uttering 
a forged promissory note; the utterance of 
thirtv other similar ones. at or ncar the same 
time; admitted); 1858. Com. 1'. Price. 10 Gray 
473 (polIlIl'ssion with intent t.o utter; the fact 
rcp.eivcd of the subsequent po~sessioll of COllnt
erfeit bills of banks in other States. tl) show 
intent); 18(12, Com. v. Hall. 4 All. 306 (utter
ing; possession at the same tiroe. of another 
counterfeit bill. admitted to show illtent); 
1865. Com. 1:. Edgerly. 10 All. 184 (possession 
with intent to utter; pre\-ious posse5l!ion of and 
attempts at uttering other counterfeit money. 
admitted to show "guilty knowledge"); 1882. 
Com. v. Jackson. 132 Mass. 18 (counterfeit ut
t~rancc; Devens. J.: "It is the knOWledge 
Which it may be inferred he must ha .... e derived 
from other transactions. and not· the intent that 
the defendnnt had in other transactions. that 
renders the C\-idcnce admissible as affording 
just ground for inference against him lib to in
tent in the matter <Inder examination "); 188S. 
Com. t·. White. 145 Mass. 394. 14 N. E. 611 
(forging bills for hides. the bill being used by 
the defendant as a voucher to the employer that 
the hides were bought by customers. thus en
abling the defendant to obtain cash on them; 
the fact was reeeh'ed of the fabrication of many 
other bills of a like sort. before and after those 
in issuo. not to show that a forger)' was com
mitted. but to shoW the defendant's fraudulent 
intent and knowledge) ; 
Michigan: UI7S. Carver 1). People. 39 Mich. 
786 (forgery; a general Bcheme shown to usc 
forged instruments of the sort and in the way in 
qU('stion); 181l3. Pearson 1l. Hardin. 95 Mich. 
360.366.54 N . .... i!. !1M (action against accom
modation ; plea. that the note WIlS 
raised; the fact that ot.ber notes indorsed by 
him at the same time were ro.ised. excluded) ; 
1905. People 1). Peck. 139 Mich. 680. 103 N. W. 
178 (embezzlement; 8 certain receipt frow 
W. offered by the defendant was alleged to be 
forgcd; the forgery of other documcnts as W:s. 
excluded) ; 
Minnuola: 1915. State v. Lucken. 129 Minn. 
402. 152 N. W.76\l (forgery of a bank check: 
tbe utterance of three other checks of the same 
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signature. within an hour or two. to other per
sons. admitted) ; 
Missouri: 1851. State v. Mix. 15 Mo. 153. 160 
(uttcrings of other counterfeit bank-notes. of a 
similar kind, to other persons. before and after 
the time charged. admitted to show guilty 
knowledge); State t'. Wolff. 15 1\10. 173 (" other 
ncts of passing counk-rfeit money". admis
sible); lS93. St.'lte v. Minton. 116 Mo. 605. 611. 
22 S. W. 80S (forgery of a. deed; other forged 
decds by defendant under the same name and 
in the same region. admitted to show intent and 
knowledge): 1898. State 1). Hodges. 144 Mo. 
50. 15 S. W. 1093 (uttering a chl'ck; similar 
utterance a fcIV days previously. admitted to 
Bhow intent); 1907. State v. Stnrk. 202 Mo. 
210. 100 S. W. G42 (forg!'r)' of a decd; posses
sion of another forged deed to the same land. 
admitted); 1920. Stnte t·. Plotner. 2831\10. 83. 
222 S. W. 7r,7 (false entries in a bank-book; 
other offenses of the sam!' character. ndmltted) : 
Montana: 1UOG. State r. Newman. 34 1\Iont. 
134.87 Pac. 462 (forgery of bounty certificates; 
other forged certificates. adm.it.ted) ; 
NcIJr/18ka: 1899. Davis ii. Stllte. 5S Nebr. 465.' 
78 ~. W. 930 (forgery of railroad ticket; ntller 
sales of such tickets to other persons by the de
fendant on the sumc da\·. admitted); 1901. 

• 

Burlingim r. State. 61 NcbI'. 276. 85 N. W. 77 
(inciting forger~' of n deed; another forged 
deed of the Same land. admitted to show in
tent) ; 
New JeraCl/: 1810. State v. Van Houten. 2 N. 
J. L. 248 (other utterings on the saml! day of 
other counterfeit bills all the same bank. ad
mi tted by the majori ty. to ~how knowledge and 
intcntj; 1838. State v. Robin~on. 15 N. J. 507 
(another uttering oi a note on the same bank, 
admitted; "Vanhouten's cast> ... has bCtln 
followed ever since. in this State"; acquittal on 
the charge of the other uttering. held immate
rial); 1S97. Ryan r. State. 60 N. J. 552. 38 
Atl. 672 (counterfeit money; evidence of 
former offences. rejected on the facts) ; 
New York: 1855. People 1). Thoms. 3 Park. Cr. 
256.270 (possession with intent to utter; other 
altered notes found in the possession of the 
accused. admitted; but notes found in his 
wife's possession. who had just come from his 
house. excluded); 1S74. People v. Corbin. 56 
N. Y. 363 (forgery of A's name. the defendant's 
claim being that be had authority to write it. 
but tbe prosecution claiming a revocation of the 
authority; otber forgeries. about the flame 
time. of his father-in-Iaw's name, excluded); 
1887. people D. Everhardt. 104 N. Y. 591. 11 
N. E. 62 (utterance of Ii forged check; utter
ance .. of other forged checks by him upon other 
occasions". admitted to negative innocent ut
tering); 1900. Boyd v. Boyd. 1G4 N. Y. 23·1. 58 
N. E. 118 (whether the defendant forged an 
assignment of a cortificate of redemption in the 



, 
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§ 309 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

The precedents in the \'1U'ious jurisdictions exhibit the application of the 
following distinctions, both in civil and criminal cases, with more or less 

name of II decea~cd judgment-creditor; a 1\ knowledgo of the bascness of the metal of 
similar fOJ'ged a8signment in the ~amo hand and which the flllse dollar was composed"; Nott, 
covering II similar transaction, admitted, on the J., dissenting, because it "did not provo that 
principle of § 30:1, antc, to show that" an IIct he know this dollar to be counterfeit; ... 
which had been done by some one wus in fuct unles.q indeed there was some proof, by com-
done by the pl'roon who designed and llursued puri~on or otherwisl', timt thesc were the 
the plan"; "there is neither reason nor author- mould~ in which till' dollar passed b~' the dc-
ity to support the proposition that it must al- fendant WIIS cast "); 1820, State t'. Houston, 
wa~'s be limited to cuses where motin' is mate- 1 Bail. 300 (forgery; possession of other such 
rial"); 1UO,l, People v. Weaver, 177 N. Y. 43·\, instrumentd, admitted to show intent; quoted 
60 N. E, 100·! (other forged not('s, not admitted alit.:, § 31;{); I!lOO, State r. Allen,.'iO S. C. ·Hl5, 
on the ftwts; Werner, ,J., di8~.); H)()o, Peopll' 35 S. E. 201 (forgery of school certifirates; 
r. Dolun, 18li N. Y. 4, 78 N, E. 5GU (forger:,' of forgery of other ~illlilar certifi('ates for tlll'same 
u note; utterance of other for~ed note~ in the county within five months later, admitted); 
saUle Ilnd other lIame~, admitted to show 7'cl!llc,~,~ec: 18·10, Peck v. State, 2 Humph. is, 
kn(l\vledge, and also to show a general plan; I:>G (uttering false ~ih'er dollars; other utter-
PefJple I'. Wea\'er, distinguished); ings of similar coins, if distinctly ~ho\\'n, held 
North Carolirta: IS22. State 1'. T\\;tty,:! Hawks admi~~ible, whether befon' or after the time in 
2'1~, 258 (uttering a bunk-note: former utter- issue;" the accidents of trade can hardly be 
ings of counterfeits of other banks, admitted to Hupposcd to have placed in his pos~ession HO 

show knowledge) ; much spurious mone:,' "); II:>S5, Foute ". State, 
North Dakota: 1908, State ".Murphy, Ii N, D. 15 Leu i12, i19 (uttering f()rg~d bills for jail 
48, 115 N. W. 84 (forgery of tax-receipts; other fees; the fact of uttering" oth'or forged bills fnr 
similar forgerie~ of receipts for taxes from the jail fees ", admitted" to pnl\'u the .~ciclltcr ") ; 
same and another taxpayer. admitted); 1800, Franklin t'. Franklin, 90 Tenn. 48, 10 S. 
Ohio: 1~31, State t'. Hess, 5 Oli. 9 (th(' posses- W. 55i (a will alleged to be forged by F.; other 
sian of other counterfeit bank-notes. secreted forgeries held admissible to sho\\' guilty moth'o 
about the house, admitted); IS4G, Reed v. "if it had been shown that he had written this 
State, 15 Oh. 21i (other counterfeit utterances will and the defence was that it was written 
about the same time, admissible; here of the innocently or by direction of the testat'lr"; 
sume bank); 1862, Griffin v. State, 14 Olt. St. but" it was not competent to show that he had 
55, 62 (uttering; the po~seS3ion of counterfeit written this will by proof that he had forged 
monoy similar in character, admi~sible); 1882, other papers ") ; 
Lind:;cy r. State, 38 Oh. 50i (uttering a forgLod TexCUl: 1803, Strang v. State, 32 Tex. Cr. 210, 
warranty deed); other forged warranty doods 228, 22 S. iY. 680 (forged utterance; that the 
and also deeds of trust admitted to show defendant had embezzled other funds of the 
knowledge; sameness of kind not being employer, held inadmissible, by a majority) ; 
ess~ntial); Vcrmont: 1830, Kcith &. Taylor, 3 \"t. 153 (to 
Oklahoma: 1917, il<Iontgomery t .. State, 13 prove that tho name of E. as witness on a note 
Ok!. Cr. 652, 16G Pac. 440 (forgery; other purporting to be the defcnd:mt's had been 
forgeries admitted us purt of a. scheme) ; forged by D., a former holder of the note, the 
Oreaon: 1907, State D. Kelliher, 40 Or. 77, 88 fact was offered (1) that D. had written the 
Pac, 867 (forgery of school-land certificate pa- body of the note; (2) that D. had forged 
pel's; joint-indictee's forgory of numerous simi- another note, of the same date and about the 
lar documents, not admitted on the facts) ; same amount, with the name of the same E. as 
Penmylrania: 1893, Penns. Co. r. R. Co., 153 witness, hut with a different person as maker; 
Pa.160, 104,25 At!. lQ.13 (conversion; furged excluied); ISOi, Redding v. Redding'S Est., 
letter of attorney ill issue; other draft forgeries 60 Vt. 500, 3S Atl. 230 (other forgeries, not ad-
found in defendant's desk of the signatures in mitted to show the commission of the one in 
question, admitted as showing a plan to forge question) ; 
the one in issue); 1800, Wheeler r. Ahlers, 189 Viroinia: 1827, Finn v. Com., 5 Rand. 701, 
Pa. 13S. 42 Atl. 40 (alteration of a note by the 709 (efforts of the accused to procure counter-
maker after indorsement; similar alterations by feit money, ~ressed intentions to go where it 
the sume person of similar notes transferred to could be got, and to cultivate the ucquaintance 
plaintiff, admitted); of a counterfeiter, admitted as showing a 
South Carolina: 1816, State v. Antonio, 2 sc:ienler); 1S30, Murtin r. Com., 2 Leigh i45 
Constl. Ct. 7iG, 783, 791, 707, son (the pas- (counterfeit uttering; uttering another note of 
session of "instruments culculated to coin a different amount, on a hank in the sarno State, 
money", offered to show the quo animo in pass- admitted); Spenccr v. Com., 2 Leigh i51, i56 
ing; admitted, as not involving unfair surprise (other forged notes, admitted): 1834. Hen· 
and us tending to show" that he must have had drick'e Ca:;c, 5 Leigh 760, 773. 776 (uttering a 

626 



. . 
•• • ., 

§§ 300-373] FORGERY AND COUNTERFEITING § 309 

con~istency. The falsification of documents in other fralld.~ than forging and 
counterfeiting is dealt with elsewhere (post, § 34]). 

:310. Evidence of Knowledge; (1) Other Utterings. The principle here 
applicable (allie, § 301) is that a former utterance is likely to ha\"e resulted 
in a questioning of the false article by the person to whom it was presented, 
and thus the attention of the defendant would ha\"e been culled to its sus
picious nature. The former utterance is thus relevant as showing that the 
defendant thereb~' probably acquired the knowledge charged. 

Two questions here arise, as indicated b~' the general principle for evi
dencing Knowledge 'a priori' (arlte, § 301): (1) Is the fact of a prior .wcccssj'lIl 
utterallce likely to have gi\"en warning of the article's false character? Does 
it not rn ther show that no such \\"arnillg was in fact received? In some of the 
cases it clearly appears that the defendant did recch'e ::meh notice through an 
unsuccessful attempt, 1 or that his conduct betrayed sueh knO\yJed~e.2 and in 
one ruling it is intimated that the prior uttering must ha\'e been un mlsuccess
ful one.3 N'e\"erthcless no such requirement is laid <1own in the remaining 
rulings. One way to explain this is to suppose that the rulings proceeded 
from the point of view of Intent, for which purpose (post, § :312) the mere 
fact of uttering suffices; but this is incorrect, because in other aspects the 
Knowledge principle is consistentl~' applied. The truth scems to be that 
though the single fact of successful utterance is not likel:.' to ha\'e resulted 
in warning at that precise occasion. yet the person receh'ing the money or 
paper would probably ultimately have discovered its falsity or have had it 
returned to himself by some later transferee, and would then have notified 
the defendant if he could be found; and thus, except in infrequent cases, the 
chances of the defendant's receiving warning after even a successful utter
ance are appreciable and become very great with each additional utterance. 
(2) E,'en assuming that through the prior occasion a warning came to the 
defendant, would the warning about that piece of paper or money have 
im'olved a fair warning about the one charged, unless the two were of a simi
lar sort? All Courts answer this in the negath'e, and require that the former 
article have some similarity to the one in question; for otherwise there is no 
probability of knowledge baying been thereby received.4 But, naturally, no 
general fixed rule can be laid down to determine what similarity should 

forged check; the fact admitted. to pro\'e 
.. guilty knowledge ". of uttering forged checks 
on other banks on the day after) ; 
West Viruinia: 1()14. First Xational Bank of 
Pennsboro 11, Barker. 75 W. Va. 244. S3 S. E. 
898 (alleged forgery of notes by the payee; his 
.. frequent and general use of the n:l.mes of his 
neighbors. without their knowledge or author
ity. as a means of secu:.-ing money" by forgery, 
etc., admitted; a sensihle and liberal decision) : 
Wtlilhillgloll: 1():!2. State v. Weir. Wash. -. 
20:1 Pac, 953 (uttering forgeri check; issuing 
other checks on no furlds. excluded) ; 

Wi.;JcOlltin: 1859. State r. Morton. 8 Wis. 352 
(possession with intent; evidence to show 
8cienler not st.ated; but evidence for the de
fendant that he had examined a "counterreit
detector". admitted). 

§ 310. I R. t. Forster. Eng. 
, R. ll. Phillips, Eng . 
3 State v. Smith. Conn. 
• As well 5et forth in U, S. II. Roudenbush. 

U. S. 

627 

, 
• 

• 



§ 310 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

he required. The rulings exhibit views of all degrees of liberality and 
narrowness.5 

§ 311. Same: (2) Other Possession. The possession of other forged or 
counterfeit articles operates in a different 'my to show Knowledge. The 
mere fact of possession has in itself no force for this purpose, though it may 
be relevant to show Intent (post, § 312). But the possession may involve 
conduct betraying a knowledge of the falsity of the article, as where 
counterfeit coins nre separately wrapped in paper 1 or counterfeit paper is 
kept secrete{i,2 or tools are also found; 3 and tlltlS the prior knowledge applies 
equally to the article in question. Here, moreover, similarity of the article 
would probably be immaterial, for the concealment indicates a general 
criminal knowledge. 

§ 312. Evidence of Intent: (1) Other Utterings. The principle here ap
plicable (ante, § 302) proceeds merely upon the doctrine of cha11ces; it does 
not attempt to show knowkdge or any other possible element of Intent; but 
it endeavors to negative inadvertence and any other innocent explanation. 
It argues that the oftener a like act 11as been done, the less probable it is 
that it could have been done innocently.l (a) It i3 therefore immaterial 
whether the 6ther attempt to utter was llnsllcces.vjul, or whether it resulted 
in notice to the utterer; it is the bare fact of the uttering, or of the attempt 
to utter, that is evidential. (b) As to the .yimilarity of the article uttered, it 
follows that the act as a whole must be like the act charged; so that the 
test is here in general the same as when it is desired to show Knowledge 
(ante, § 310). No effort seems to have been made to define more closely the 
similarity to be required; '! but at least it seems clear that the specific prin
ciple applicable to evidence of Knowledge a similarity such as would have 
warned the utterer of the falsity of the article in question (ante, § 310) -
has no application here. 

§ 313. Same: (2) Other Possession. The principle here operates precisely 
in the same way, not as tending to show a probable warning, but as nega
tiving, by repetition of instances, the possibility of innocent explanation. l 

The practical difference between the use of such facts to show Knowledge and 

6 R. v. Millard. R. v. Sunderland. R. v. 
Hodgson, R. v. Kirkwood, R. v. 1I.Iartin, R. v. 
Phillips. R. v. Ball. R. v. Forster, Eng.; Stalker 
~. Statt. Conn.; State v. Saunders, Ia.; Lind
sey D. State. Oh.; Martin v. Com .• Va.; State 
D. Twitty, N. C.; U. S. v. Doebler, U. S. 

I 311. 'R. v. Jarvis, Eng. 
2 Stata v. HeM, Ob. 
I State v. Antonio, S. C. 
§ 311. '1881, peckham, J., in People v. 

Sharp, 101 N. Y. 461, 14 N. E. 319 (" A man 
might think the money he passed was good, and 
he might be mistaken once or m'en twice; but 
the presumption of mistake lessens with e\·cr.v 
repetition of the act of passing money really 
coun.crfeit "); see also R. 1'. Francis, quoted 
antc, § 302. 

2 Sec the cs...oes cited ante, § 309. 
§ 313. 1 1829. State v. Houston. 1 Bail. S. 

C. 300 (" His having a number of others of the 
same description is evidence of a geneml guilty 
purpose, of which the aot under consideration 
is only a part; one may by accident come into 
the possession of a single counterfeit note or 
coin. but wh-.;n he is possessed of many or 
pasroa many, it must be attributed to something 
more than aceident "); 1853. Thurman. J .• in 
Farrer v. State, 2 Oh. St. 73 (Oo The best evi· 
dence of this sciellter .•• is proof that the 
Rccused had mure spurious money in his pos
sessi"n t1um w"\lld be Iikcl:;' to ('ome into the 
hands of an honcdt man in the ordinary course 
of business"). 
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§§ 300-3731 FORGERY AND COUNTERFEITING § 313 

to show Intent is that in the former case (ante, § 311) something more than 
possession is theoretically necessary, while here the mere fact of possession 
is evidentia1.2 The difference is also brought out b~' this, that another posses
sion after the act charged would be evidential of Intent,3 while it could in no 
way be evidential of anterior Knowledge. 

§ 314. The foregoing principles Compared. It is thus seen that the prin
ciples to be followed in evidencing Knowledge and Intent differ to some 
extent at certain points, each one being in some respects more exacting, in 
some more lax, in its requirements than the other. l\Ioreo\'er, the Courts 
seem at some times to have the one principle in view, at some times the 
other. Which of the two is to control? Neither; and both. The truth is 
that Intent in general, as well as Knowledge in particular, is in this class of 
offences always open to be proved; that either object, or both, may be aimed 
at; but that the evidence should be appropriate to the purpose it is aimed 
at. The confusion of precedents seems to have come from instincti\'e per
ception of the requirements of one or the other of the principles, accom
panied by a failure to observe that there were in reality two principles equally 
available. Every piece of e\'idence offered in the present connection has 
these two avenues of entrance, and its right to enter by either, on the 
general principle of Multiple Admissibility (ante, § 13), should be liberally 
construed. 

§ 315. Evidence of Design or System. Where the act itself (forging, 
uttering, or the like) is disputed, and the resort of proof is to a plan or sys
tem as tending to show the doing of the act, the prior acts offered must 
be something more than an indh'idual instance or two; they must be so 
connected by common features as to suggest a System or Plan (ante, § 304). 
(1) This sort of evidence has not always been intelligently treated by the 
Courts. It has occasionall~' been received; I it has occasionally been properly 
rejected; 2 but there are other rejections which cannot be supported,3 am! 
still others which can onl~' be c!escribed as ridiculous and tending to dishonor 
our law of Evidence.4 (2) Evidence amounting to proof of System or Design 
ma~' of course be employed also where th:! act is not disputed, and the Intent 
alone (allie, § 312) is \n issue; 5 the evidence here being merely stronger than 
is absolutely essential. But it would be erroneous to "'quire such a system
atic connection where proof of Intent 310ne is desired. 

§ :316. Time of other Acts. (1) Whether 8ubserrucnt acts of uttering 
should be admitted was in England at one time doubted; I but the doubt 
was afterwards solved in favor of admission,!! and does not seem in this 

, Sec for example the ~ascs in England and 
Massachusetts. 

I As ill Com. v. Price. Mass. 
§ 315. I Roupell v. Haws. Eng,; Blalock 

v. Randall. Ill.; Curd v. St:\w, Ind.: Carvcr v. 
People, Mich. 

'Viney Il. Brass, Balcctti Il. Serani. Eng'. 

I Graft' Il. Lord Bertic. Eng.: Franklin 11. 

Franklin. Tenn.: Redding 1'. Redding's Est., 
Vt. 

• Dodge 1). Hask<>ll, Me.; Costelo v. Crowell, 
Mass.: Keith v. Taylor, Vt. 
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5 Com. r. White, Muss.; Finn v. Com., Va. 
§ 316. I R. v. Taverner. R. 1). Smith. 
2 R. v. Forster. ' 



§ 316 OTHER. OFFENCES, TO SHOW INTENT, ETC. [CHAP. xn 

country to have received any support.3 Subsequent possession is equally 
admissible.4 This result emphasizes the difference between evidencing 
Knowledge and evidendng Intent; for the subsequent uttering could of 
cour&e result in no warning , .... hich should show Knowledge at the anterior 
time charged; while, in evidencing Intent, it is the repetition of instances 
that tends to negative innocence in particular instaI}c.es, and thus it is imma
terial whether the instances are found occurring hefore or after the act charged. 
(2) The length of time over wllich we may range in search of evidential in
stances is obviously determinable by no fixcU rule. The precedents illustrate 
various lengths of time. (; The discretion of the trial Court should here 
control.6 

§ 317. Snndry Limitations. (1) The fa18ity of the other articles (forged 
or counterfeit) uttered or possessed must of course be shown.1 But the 
,fefendant's knowledge of their fabity need not be shown.2 The very kemel 
of the principle (either of Knowledge or of Intent) is that the fact of the 
uttering tends, in one way or another, to show the defendant's knowledge at 
the time in issue, either by the probable waming received or by the improb
ability of innocent intent in repeated instances; and the assumption thl'Ough-

• 

out is that the bare fact of utterance tends to show this. (2) A possession 
or utterance by a co-con3pirator, as making the defendant equally responsible 
if the other person was acting in connection with the defendant, involves a 

• 

different principle from the present.3 (3) Whether the contellts and the 
uttering of another false article may be evidenced by the defendant's admi.y
aioo is a t.;uestion of the rule requiring the production of an original (po.~t, 
§§ 1205, 1255). (4) Whether the defendant's acquittal of a former forgery 
prevents the use of the former document for the present purpose, when its 
forgery is duly evidenced, is answered in the negative; 4 becau"e the acquittal 
may havE been due to the defendant's then ignorance of the falsity, or to 
lack of sufficient evidence of the falsity; and for the present purpose, its 
falsity is the only material fact. 

No further limitations of a general nature have been proposed. 

• People ~. Frank, Cal.; Thomas v. State, 
n. d.; State 11. Mix, Mo.; Peck 11. State. Tenn. ; 
Hendrick's Case. Va. 

• Com. 11. Price. Mass. 
i R. ~. Wylie. R. 11. Hough. R. 11. Ball. R. r. 

Millard. Eng.; State v. Smith, Stalker v. State. 
Conn.; People v. Frank, Cal. 

I Distinguish the question of criminal plead-
. in" whether, as Ihe act charged, any criminnl 

act may be proved as of a time not specified in 
the indictment; this is sometimes governed by 
a stntute, for the present class of cases; e."., 
Me. Pub. St. 1883, c. 120. § B. 

§ S17. 1 R. 11. Forbes, Eng.; People v. 
Whiteman, Cal.; Peck 11. Stnte, Tenn. 

I Com. II. Bigelow. Mass., requires this; but 
the doctrine is not- repeated in later rulings. 

31827, U. S. v. Crnig. 4 Wnsh. C. C. 729 
(parts of the tools were found in other persons' 
possession. shown to be connected with the de· 
fendant in their operations). 

• 1865, People v. Frank, 28 CuI. 507 (forger~' 
of a draft; another draft admitted to show 
guilty knowledge, though defendant had been 
tried and acquitted on the charge of forging it; 
lending opinion, per Sanderson, C. J.); 1852. 
McCartney 11. State, 3 Ind. 353 (i()rger~'; simi
lnr to People v. Frank); IB81 ;13elll1. State, 57 
Md. lOB, 116 (forgery; similnr to People 1:. 

Frank); IB3B, State v. Robinson, 16 ;" .. T. L. 
507 (cited post, § 319. n. 1). 1829. Stnte v. 
Houston, 1 Bail. S. C. 300 (uttering II forged 
note; similar to People v. Frank) ; 

630. 
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§§ 300(373) FORGERY, ETC. § 321 

3. Paise Pretences or Representationa 

§ 321. General Principle; State of the Law in the Various Jurisdictions. 
The utterance of forged paper or counterfeit money is simply one species of 
false representation, a representation in conduct instead of in words. 
Thus, the general principles of evidencing Knowledge, Intent, and Design, 
as examined for the preceding topic, apply equally to the present topic. It 
wiII be here necessary only to call attention to the specific application of those 
principles (ante, §§ 301-304). The precedents in the various jurisdictions 
exhibit the application of the ensuing distin('tions with more or less con
sistency, and concern both civil and criminal cases. l 

§ 321. I ESGLAXD : 1702. Hathaway's knees by causing an order to he given to A •• n. 
Trial. 1-1 How. St. Tr. 664 (cheating by pre- bookseller. purporting falsely to be from S .• n. 
tending to be bewitched by one Sarah M .• so lady of quality, for a book sold by the .lefend-
that he fa~ted. went into a trance. etc., through ant; the fact of the sending of other falso 
her bewitching; the popular belief was that the orders of the same sort was received to show tho 
sorcery WIIS true. for many people had seen him intent); 1874, R. v. Francis, : ... R. 2 C. C. R. 
fosting for twelve weeks; to show that the fast- 128 (to show guilty knowledge of the falsity of 
ing was Ii fraud. in that he se~retly took food, a ring offered for pawn as a diamond, the fact 
e\'idence to that effect was offered cO\'ering the was received of the offering, shortly before. to 
hst t.wo \7eeks of it. which. however. fell after other pawnbrokers. of a false gold chain and 
till: date of the information charging him. and of other alleged diamond rings; in one of tho 
was therefore objected to; L. C. J. Holt: .. It is instances the broker told the accused that the 
an evidence of his ehenting since that time. and diamond was not genuine; quoted ante. § 302); 
that out of the information [i.e. not charged]; 1875. R. 1). Saunders. 1 Q. B. D. 19 (false pre-
but it is an evidence also to prove that his pre- tences by adyertising to gh'e work and request-
tended fasting oofore was a mere deceit; for he ing money by mail to play for the preliminary 
then pretended to have fasted ten weeks before instrcctions; the fact received. to show intent, 
he came hither, and after pretenc!s to con- of a mlmber of other persons having been in-
tinue fasting in the B3me manner; if that be duced afterwards by him in the same way to 
proved to be a fraud. it is strongly to he inferred forward money on Buch advertisements); 
that thi~ pretended fasting before was so too ") ; 1878. Blllke v. Assurance Soc .• 14 Cox Cr. 246. 
1808. R. 1). Roberts. 1 Camp. 399 (conspiracy L. R. 4 C. P. D. 9-1 (action to reCO\'er a pre-
hy fraudulent repreBCntations to obtain goods: mium ohtained by false pretences; H. agreed 
the defendants had held themselves out as to lend money to the plaintiff. on condition that 
wealthY in their mode of life; representations he insure his life with the defendant; the de-
to that effect to another tradesman were ad- fendant insured his life. but H. failed to make 
mitted); 1824. R. v. Whitehead. 1 C. & P. 67 the loan; to show that the defendant was in 
(cheating by false representations as to B.'s fraudulent collusion with H. for the purpose of 
property; B.'s reprcscntation~ to the defend- obtaining premiums. the fact was admitted of 
ant. ~imi1ar to those of the defeT,dant to others. similar policies idSued and similar default.~ of 
were admitted to show that the defendant was H. with reference to other persons. the person 
misled by B.; this is really a mode of proving H. being a mere figurehead or fictitious person; 
good faith. under § 256. antc); 1831. Irving v. quoted ante, § 302); 1899. R. v. Rhodes. 1 
!\Int\y. 7 Bing. ,')4:3. semble (other purchases by Q. B. 77 (false pretences in obtnining eggs; 
representations under Eimilar circumstances. the obtaining of eggs from other persons by 
admitted to show fraud); 1856. H. v. Roebuck. similar pretences shortly afterwards. admitted 
D. & B. 24. before (,II the judges but one (oll- as" part of a scheme to fraud"): 1900. R. 1). 

taining money by offering to pawn a chain of Ollis. 2 Q. B. 758. 764 (falsely passing a check 
false sih'er: the fact admitted of a subseque:tt upon no funds; similar IlUssing of a check on 
offering of a similar false chain. and of the the same bank to another person about the 
possm,,,ion of twenty-six similar false chains): same time, held admissible. though the defend-
1860. R. v. Holt. ~ COlt Cr. 411 (before five ant had been acquit.ted of the latter charge on a 
judges; the fact of another unauthorized oll- trial therefor; Bruce and Ridley. JJ .• diss.); 
taining of money near the same time. not ad- 19M. R. v. Wyatt. 20 Cox Cr. 462. 1 K. B. 188 
mitted to show intent); IS64. R. v. Fuidgc, (obtaining credit for lodging. etc .• under false 
L. & C. 390 (false pretences; the fact of the pretences t.o W.; the facts that the accused 
Calse obtaining of It similar artirle three days had left other person!>' apartments while in 
later was rejected, no reasons being gh'cn); debt to them wcre admitted to show a fraudu-
1871, R. 1). Stenson, 12 Cox Cr. III (false pre- lent sYDtem and to negative mistake or honest 
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In a false representation or pretence, there is involycd alike in all the 
varieties of offence, and in most civil cases as well as in criminal cases the 

moth'e); U05, R. D. Smith, 20 Cox Cr. 80t 
(obtaining credit on false pretences as agent of 
M., the Gefendant alleging that he had merely 
given M.'s name as a reference, his representa
tions to another vendor a few days later that he 
was agent of M. were admitted; R. t'. Wyatt 
commented on; R. D. Holt discredited); 1009, 
Fisher's Case, 3 Cr. App. 1 i6 (obtaining a car, 
pony, and harness by false pretenr('s; an 
instance of obtaining a horse by false pretences, 
heir! admissible, but instanres of obtaining all 
credit fraudulently fodder and provender, ex
cluded; thb ruling, quite unsounfl on principle, 
is like a revival of the old-fashioned vain suh
tleties; indeed, it is a stricter ruling thun would 
hav" been rendered a century ago; on appeal, 
(1I)10J 1 K. B. 149, reversed, on the correct 
ground that the e\'idence was of other false 
representations not sufficiently similar to show 
a system of swindling by the sallle Illethod); 
1910, n. v. Ellis, 2 K. B. i47 (false pretenccs by 
an art-dealer in misstating the purchase-cost 
of an article; two othpr false prptences to tho 
same buyer, during the prepeding nine years, as 
to the genuineness of art ides sold, held not 
admissible); 1!JlO, Charlesworth's Case, 4 Cr. 
App. 167 (false pretences as to a fortune; other 
pretences to another person two ~'ears before, 
admitted on special gmunds); 1911, Edin
burgh Life Ass. Co. v. Y .• 1 Dr. n. 306 (action 
to set aside a policy issued on fraudulent re:lre
sentntions of a p~culiar 50rt; similar repre
sentations made in obtaining other rolicies 
from the same und other comp:mks, held ad
missible, but only after amendlllelJ t of the 
plaintilT's pleadings); 1915, n. v. Kurnseh, 2 
K. B. 749 (false pretences; appellant taking 
the stand was cross-examined as to living with 
Mrs. D .• his employer, as her husband; held 
admissible, under par. (f) of § 1 of the Act of 
1898, quoted antc. § 194 a, being relevant to the 
circumstances of the case; following n. v. 
Rodley and n. v. Fh;her) ; 

CANADA: lOW, Larson v. Boyd, 46 D. L. n. 
126, Can. S. C. (false representations in a 
land sale); 1019, R. v. Lahrie, 60 D. L. n. 582, 
Qut'. (false preteYlccs); 1807, Mutual Life Ins. 
Co. v. Jonah, 1 N. Br. Eq. 482 (insurance polic:.·; 
prior and subsequent similar frauds, admis
sible); 1889, Kidd v. Henderson, 22 N. Sc. 57 
(false representations inducing a contract; 
the plaintiff's similar false rtpresentations to 
others, admitted, by two judges, and semble, by 
all). 

UNITED STATES:, Federal: 1859, Castle v. 
Dullard, 23 H'lw. 172, 186 (fraudulent sale by 
an agent to an illsolvent purchasel'; similar 
connh'ance in purchases bv the snme person 
from otherll than the plaintiff. about the same 
time, admitted to show intent); 1868. Lincoln 
v. Claflin, 7 Wall. 132, 138 (case for obtaining 
goods by false representations as to assets; 

.. other similar fraudulent transactions of the 
same parties with others, made about the same 
time ", admitted to show intent); 18i!, Butler 
II. Watkins. 1'3 Wall. 456, 4134 (deceit; to show 
intent, the plaintiff was allowed to show" 
lar conduct towards another. at about the 
time. and in relation to a like subject ", 
the business of selling the plaintiff's goods for 
him); 1882, U. S. v. Sn~'der, 4 McCr. 618, 621 
(false return as postmaster, in order fraudulently 
to increase his compensation. during the quar
ter ending Dct'. 31, 1880; evidence admitted of 
similar false returns before and after that time, 
to show intent); 1894, Mudsill M. Co. v. Wat
rous, 9 C. C. A. 415, 61 Fed. 163, 1i2, 179 
(fraudulent salting of ore-samples to induce al 
purchase; the sal ting of samples in prior nego ' 
tiations of purchase with other persons, ad 
mitted liS showing a plan to tampe.':' with the 
samples; the opinion is one of the best illustra
tions of tl)e principles of this chapter); 1896, 
PennM. L. Ins. Co.v. Mechanics'S. B. & T. Co., 
19C.C.A.286, 72 Fed.413,421 (whether a false 
answer in an insurance appliclltion was made 
with intent to deceh'e; similar false answers 
in applications for other policies. admitted); 
1898, Spurrt'o U. S., 31 C. C. A. 202, 8i Fed. 701 
(false certification of checks by a bank presi. 
dent kl,()wing the account to be deficient; 
prior approml of illegal stock.speculations of 
the cashier by the dt'fendant, admitted to 
show intent); 1899, Bacf)n t·. U. S., 38 C. C. A. 
37, 07 Fed. 35 (false report to comptroller by 
president of national bank; pre\'ious false re
ports, admitted to show intent); 1911, Dyer 
V. U. S .• 108 C. C. A. 478, 186 Fed. 614 (using 
the mails to defraud, by fdse representations 
as to medical skill and eminence; the prose-
cution was not allowed to show that the de
fendant had lX'cn three times convicted of 
various crimes in the U. S. and other times in 
England; either counselor court missed the 
real point of objective herr for obviously the 
prosecution, in showing the gross falsity of the 
representations that the defendant was a" noteu 
expert" and" one of the greatest living special
ists" ill certain diseases, was entitled to show 
the defendant's Iife-cvents to be of the opposite 
character); 1916, Shea V. U. S., 6th C. C. A., 
236 Fed. 97 (conspiracy to defraud by fake 
betting on horse races; a prior instance by the 
same parties with another ",ictim, admitted, 
though using slightly different methods, bu 
another instance, similar only in being a con
fidence game. was excluded); 1920, Mac
Knight v. U. S .. 1st C. C. A., 263 Fed. 832, 838 
(false pretences based on forged deeds caused 
to be recorded; simill'or false records in another 
Countr}', admitted) ; 
Alabama: 1897, Martin v. Smith, 116Aln. 639, 22 
So. 917 (contents of paper signed; false repre
sen to. tions as to a slL'liiar paper shortly before 
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general nut ion IJ! Intent to deceive. Within this, and usually decisive in 
showing it (bl'.t capable, as already noted, of bcing eyidenced by a separate 
excluded on th,; facts); 1899. Bomar v. Rosser, not on the e\;dence carry ,,;th it .. an evident 
123 Ala. 641, 2'J SO. 510 (similar representations, implication of a criminal intent n. as it did her~; 
to one other roerson. about the same patent, net Elliott. J., diss.); 189i, Crum r. State, 148 
admitted to fhow the making of represcntations Ind. 401, 47 N. E. 833 (larceny by trick, in 
in issue) ; furnishing counterfeit mone~'; the faet of 
Arka718(u: ).898, White r. B. &: F. G, Co., 65 "other like erimes about t.he time", admitted 
Ark. 278, 45 S. W. lOGO (fraudulent purchase; to show intent; overruling Strong v. State. 
other purchases about the same time, admis- 8upra) ; 
sible only when connected by a common rur- Iou'a: 1882, State r. Rivers. 58 la, 10? 108, 12 
pose); 1905, Johnson v. State, i5 Ark. 427,88 N. W. 117 (false representations to a Lank that 
S. W. 905 (conspiracy to cheat by betting on a a mortgage was a first lien; the defendant's 
race; similar acts, including subsequent ones, bank account before and after the transaction, 
admitted to show intent) ; and other mntters, admitted as indicating his 
Columbia (Distrir.t): 1913, Partridge 1', U. S., intcnt); 1888, State v . • Jamison, i4 In. fl13. 617, 
39 D. C. App. 5il {false pretences as to a stock IV 3S N, W. 509 (false represen.;ation of the con
guaranty; similar false representation to'"1 tents of a mortgage in obtaining a signature to 
another person. admitted on the facts) ; it; a prior similar pretence to the same person 
Connecticut: 1805, Gardner v, Preston, 2 Root with a similar instrument, admitted); IS9i, 
205 (case for fraudulent represcntations as to State v. Brady, 100 Ia. 191,69 N. W. 290 (ob-
T.'s soh'en~y; similar representations to other taining money by false warrants; former false 
merchants in the same town about the same warrants, admitted to show intent find also to 
time, admitted, as showing a combination to show a systematic scheme of fraud); 1901. 
defraud; here, howe\'er. the combination was St.ate v. Dext~r, 115 la. 6i8, 87 N. W. 417 
alleged in the declaration); IS99, Elwell~. (obtaining property under false pretences; 
Russell, 71 Conn. 4fl2, 42 At!. 8fl2 (fraudulent purchases from others on similar representa-
representations as to a mortgage; subsequent tions, admitted); 1902, State ~. Soper, llS Ia. 
conduct, admi.ted); 1905. Malley Co. v. I, 91 N. W. 7i4 (false pretences; similar rep-
Button, 77 Conn. Sil, 60 Atl. 125 (guilds pro- resentations to oth('rs ahout the same time. 
cured by false representations; other similar admitted to show intent); 1905. State 1'. Selig-
representations ta other stores, excluded); man, 12i Ia. 415, 103 N. W. 35i (false pre-
Illinoi8: 1871, 1.l1in r. Millison, i2 I11. 201 tences as life insuranee ngent; other similar 
(sale of a patent-right; the fact admitted that transaetion~ with other persons. admitted to 
other purchasers had complained to the seller show intent): 19013, Elbert v. l\Iitch('l\. 131 Ia. 
of the patent's worthlessness); 1902. Du Bois 598. 109 N. W. 181 (fraudulent representation 
r. People. 200 Ill. 157. 65 N. E. 658 (similar as to hogs sold; similar false reprcsentations to 
transactbns in a .. confid('nce game" with other o!her persons. admitted for the plaintiff to show 
persons about the same time. admitted to show intent or seienter, but similar honest transac-
guilty knowledge); 1909, People v. Weil, 243 tions with others, not admitt~d for the defend-
I11. 208. 90 N. E. 731 (eonfidence game. here by ant); 1908, Gihson v. Seney, 138 Ia. 383. llfl 
borrowing n •. 'ney through impersonation; N. W. 325 (other false represcntations to other 
pri~r use of the snme trick on another person, l,crsons, as to a right of W&y, admitted); 1922, 
admitted); 1914. People v. Bertsche, 265 III. Farmers' Nat'l Bank v. Pratt, Ia. • 186 
2i2, 106 N, E. 823 (confide'lce game; other N. W. 924 (stock subscriptions; similar rep-
transactions with the same victim, admitted resentations to other persons. ndmitted) ; 
"to show guilt~· knowledge and intent"); KaMas: 1906. St"t~ v. Briggs, 74 Kan. an, 
1920, People v. Emmel. 292 Ill. 477, 127 N. E. 86 Pac. 44i (false pretences as to real cstate 
53 (confidence game; a transaction three loans; similar pretences to other persons. 
years before, excluded on the facts); 1921, ndmitted); 1912. People's Bank v. Reid, 86 
People 1). Shaw, 300 III. 451. 133 N. E. 208 Knn. 245. 120 PaC'. 339 (fraudulent notes; 
(confidence game, by bogus express money- similar transactions with other persons, ad-
orders; similar acts in thl! same town the same mitted) ; 
evening. admitted, to sho":\' knowledge and Kentucky: 1897, Roche v. Coleman. 19 Ky. 
intent); 1921. People v. Ullrich, 299 I11. 250, L. Rep. 985. 42 S. W. n9 (false representations 
132 N. E. 488 (confidence game; other similar as to shares of stock; similar repres('ntations 
acts, here excluded because not sufficiently evi- to other persons, not receh'ed to show the fact 
deneed) ; of making) ; 
Indiana: 1882. Strong 1). State. 86 Ind. 2i8 Maine: 1826, !\[eKenney v. Dingley, 4 Me. 
<false pretences to be n travelling Mason in 1i2 (similar pretences as to solvency, to persons 
distress; the fnet e:o:c\uded of n formcr false in the same town, about. the same time, ad-
pretence of the same sort in an adjoining State mitted); 8cm/,le. that n gencral plan must have 
a few years before, because such e\'idcnce is e:o:isted); Sea\'er T. Dill!:le)'. 4 Me. 306. 320 
limited to cases where the act charged does ::imilar, but more limited, e\'idence received; 
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principle), is the element of Knowledge. Lastly, in the (here unusual) 
case where the act of making the representation!; is disputed, and resort is 

(and no plan required. semble); 1840. Hawes result is to apply the rigorous System rule 
v. Dingley. 17 Me. 341 (similar CIlSC; like (ante. § 304) even where the object is merely 
fraudulent purchases of others ahout the same to show Intent. a result wholly unsound. as 
time. admissible; the testimony said "in most already suggested (anle. § 320). :md out of 
cases" to have involved a formed design thus harmony \\;th the rule in other analogous 
to defraud. hut such design apparently not ~ituations; but this misapplkation of the 
held necessary) ; Systum rule in Mnssachu~etts docs not seem 
Maryland: 11'97. Carnell v. Sf:tte. 85 Md. 1. to extend heyond the prescnt topic of false 
36 Atl. 117 (false representations as to money pretences. that of fraudulent transfers (pOd/. 
in bank; similar pretences as to such money. to § 3:3a). and perhnps that of emhezzlcIDunt 
anothur persoll. ahout the 51tme time. admitted. (pos/. § 3:H); 1875. Haskins z. Wnrren, 115 
first. to show guilty knowledg('.. and, secondly, to Mass. 52.3, 538 (goods purchased fraudulently; 
show that he had" dU\'ised a scheme to obtain thu fnet of other purcha:;es ndmitted undur the 
goods wherever and from whomsoever hu rulu of Jordan ". Osgood); 187·1. Com. " 
could" by such rcprusentntiolls); Coe. 115 Mass. 481. 501 (cheating by the falso 
/llassaclwsclIs: 1832. Rowley 'Il. Bigelow. 12 Ilrutenre thnt a certifirntu of stock was gun-
Pick. 307. 311 (trover for goods bought with uinu; tlw fact admitted of the usc of other 
fraudulent intent not to pay; the fact of falsu certificates nbout thu same timu. to 
similar purclmses of like articles ahout thu Ilcgath'e" ('asual and ncciduntal" possession. 
same timu. admitted to show the fraudulent and "to show guilty knowludge"); 1882, 
purpose); 18·12. Com. r. Stone .. , Mete. 4:3. Com. v. Jackson, 1:32 1\I1\5:!, 16 (falsu prutunccs 
47 (cheating hy knowingl .. ' passing tlw bill as to the SOlllldll(lSS of a horse; tlw fact of 
of a broken bank; e\'ideure admitted of tlw thruu silllilnr falsu warranties ill thu preceding 
pa.~sing of othl'r similar bills. to show thu two months. rejected, as not indicnting ~'ly 
acien/cr); 18·18, Com. v. ER:!tman. 1 Cush. singlu ~cheme or plnn. "any moru thnn thu 
189. 195 (conspidng to obtain good~ from S. various robberius of a thiuf"); 1886. Com. D, 

under pretence of buying and with intent uot Blood, 141 Mass. 575, 6 ~. E. 769 (fnlse pre-
to pay; purchasus from nille other pur:!ons tencl's nbout thu snme artidu to othcr persons. 
under the same circllmstnnees of insoh'cncv, ndmittcd as Jlarts of onu fundlllllcntal scheIDu) ; 
etc., ndmitted to show intent); 1857, Wiggin 1902. Com. v. Lubinsky, 182 1\Iass. 1·12. 64 
v. Day, 9 Gray 97 {re"lel'in for goods obtained N. E. 966 (obtaining of goods from othur per-
with fraudulent intent 1I0t to pny; u\'iden:o sons nbout t1w salllU tirnu by tlw saDie pre-
receivuu of purchases of Inrge amounts of t~nces. admitted to show intent; the Court 
personnlty from other~ at the samu tim!' of still uDlploys the language of t1w narrower rule 
insolvuD('y, and thuir secreting); IS72. Jordan as to n ""ommon srheml' to defraud"); 1\)05. 
v. Osgood. 109 l\Ia8~. 457 (replevin ((lr goods Com. t'. Clancy. IS7 1\lass. 191, 72 ~. E. 842 
bought v';th intunt not to pay. and bought (fnlsu pretcnp.es rOllt'erning a business sold; 
under falsu pretences as to sol vency; t1w fart other similar transactions admitted, on the 
was rejecwd of similar falsl' representations theory of conspiracy; Com.!'. Jncksoll dis-
to othut persons at or about the samu time; tinb'Uished) ; 
Morton, J.; "'fhu transaction proposed to Michioall: 1879. Shipman r. Seymour, 40 
be proved for the purposu of 8ho\\;ng the fmud Mkh. 274. 280 (other purchnscs on similar 
which is the Bubjuct of controversy must be false representntions of soh'uncy, two months 
shown by some e\;dullce, direct or drcumstan- before. ndmitted); 1880, Cook v. Perry. 43 
tial, to be so connected with it as to mnke it Mich. /)2a. 626. 5 N. W. 1054 (sllle; subse-
apparunt that tlw defundant had a common qllont similar repmsuntations about thu same 
purpal'/' in both; but if the transaction is property, made to 11 decoy. admitted); 1882. 
distinct and witb no connel'tion of design. it Pl'oplu v. Henssler. 4S Mich. 49. 52, 11 N. W. 
is not admissible ... , The meru fa"t [in 8Q.l (procuring indorsement to n notu; similar 
this ca.<;e) that nn insolvunt trader mnkes IlTevious fal~u rupresentations ahout other 
misstatements as to his pecuniary condition notes to the same person, admitted); 1886. 
does not justify the inferencu thnt he has Peoplu v. Wakely, (i2 Mich. 297, 30a, 28 N. W, 
formed a gunNal schumu to chent", and there 8il (snle; "previous acts of the same kind". 
being no other uvidence of it, .. thu e\'idence of admissihle); 1887. Ross 1'. MiD(lr. 67 Mich. oliO, 
thesu distinct transactions thurefore WI\5 not 35 N, W. 60 (1htaining goods by fnlse pretencus 
competent"; this opinion was r.cndered in us to credit. etc.; purchases from others. and 
full \-juw of thu preceding line of cases. and of "the wholu busines:!" of the defendant. ad-
those duating with transfers in fraud of creditors mittcd); 1888. Stuhly t'. Benchboard, 68 
(Jlost, § 333), nnd was apparuntly illwnded to Mith. 401. 422. 36 N. W. 1!J:! (fal:!u repr&;cnta-
overrule the above linu of cases, as wull as thosu tions us to encumbrance; ou the same lauds to 
cited under i 333 except Williams v. Hobbins, other parties, about thu oamc titnu, admitted) ; 
which it rehabilitates und makes law; the 1905. Peoplu r. Hoffman, 142 Mich. 531. 105 
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had to a sj'stem or design to prove it, the stricter test applicable to proving 
Design may be im·oked. 

N. W. 838 (obtaining mnncy by falso "ouchers obtaining a :lote; similar ones made about the 
for in'luests; similar f.11,,~ vouchers. admitted same time to other persons in the same place. 
to show knowledge and intent); 1919. Pf'ople admitted tl) show intent); 
~. Rice. 206 Mich. 644. 1 i3 N. W. 495 (false New Ham]Js/u'rc: 1839. Bradley D.0I>ear.l0 N.H. 
pretences; similar transactions before and 477 (reple\in for a horsa bought by false repre
arter. admitted) ; sentations of sol :ency; the fact received of tho 
Minnesota: 1898. State t>. Wilson. 72 Minn. purchase of another hors~ about the same timo 
522. 75 N. 'V. il5 (obtaining money by per- by "similar fraudulent representations"); 
sonating an officer; that the defendant" had 1852. Angier v. Ash. 26 N. H. 109 (" acts or 
been engaged in )lrnctisin~ like cheats". ad- declarations e\incing a fraudulent intention 
mitted to 8how intent); 1899. State r. South- or purpose. if connected in point of time". 
all. 7i Minn. 296. 79 N. W. 1007 (false pre- admissihle); 1868. State r. Call. 48 N. H. 126. 
tences by circulating" time checks"; circula- 132 (cheating by false statements as to sol
tion of others of the same tenor. admitted to veney; the mortgaging of most of his per
show knowledge and intent); 1920. State 1'. sonalty \\;thin three days thereafter. to a third 
Friedman. 146 Minn. 3ia. li8 ~. W. 895 person. admitted to show intent); 1873. 
(obtaining money from ;\1. by a swindling Hovey 1'. Grant. 52 N. H. 569 (trover for goods 
device; the usc of un analogous swindling de- bought with intent not to pay; purchases from 
vice on H. shortly nftcrwardR. admitted); other persons about the same time while in-
1921. Albrecht v. Rathai. ISO Minn. 256, 185 solvent. admitted; the limits of time being a 
N. W. 259 (false represcntations as to contents question of fact in ('ach case) ; 
of a note given for a farm); Nell: .lUBell: 1907. Crosby v. Wells. 73 N. J. L. 
MIssouri: 1892. State 11. Jackson. 112 Mo. 7!J0. 67 Atl. 295.301 (fraud as a defence to 
585.588,20 S. W. 674 ("confidence game"; sim- an investment-contract; similar false reprc
i1ar prior obt'lining of money from another per- scntations as to the same investment. made to 
son three months before. admitted) ; 1897. Da\i~ other persons. admitted) ; 
r. Vories. 141 Mo. 234. 42 S. W. 707 (fraudulent NelD York: 1841. Cary D. Hotaling. 1 Johns. 
represcntations as to Il copyright; similar 311. 316 (purchase; similar representations to 
representations. held admissible); 1898. State another person the day before. admitted to 
r. Turley. 142 l\b. 403. 44 S. W. 267 (similar show intent); 1808. Allison 1'. Matthieu. 3 
representations to other merchants about the Johns. 2:35 (trover for goods obtained by !ulse 
Rame time. admissible to show intent); 1898. represcntations in buying furniLlJ.e for L .• 
State v. Wilson, 14:3 Mo. 334. 44 S. W. 722 said to be a rich foreigner. hut rcally la~king 
(fraudulently obtaining und disposing of goods; in means and nm\' aber:onded; tho fact rc
~imilar transactions with other sellers on the ceived. to show the iutent. oi similar represen
same day in the same city. admitted to show tations about the same time to other persons); 
intent); 1904. State v. Boatwright. 182 Mo. 1859. Hall tl. Naylor. 18 N. Y. 588 (Comstock. 
a3. 81 S. W. 450 (false pretences by a fake raee; J.:" K. &: Co. concealed the fact of their in
other fake races. etc .. more than a ~'eur before, soh·ency. \\ith a design of procuring the goods 
excluded); 1907. State 1'. Roberts. 201 Mo. nnd not paying for them. it was a fraud which 
702, 100 S. W. 484 (fraud in exchunge of lands rendered the sale void if the pluintiff [seller) 
for goods; similar fraud on another person chose so to regard it. On the trial of such an 
about the same time. admitted to show intent) ; issue. the . quo animo' of the transaction is 
1913. State 1'. Foley. 247 1\10. G07. 153 S. W. the fact to be arrived at: and it is therefore 
1010 (false pr~tences; other similar frauds. competent to show that the party accused was 
admitted) ; engaged in other similar frauds at or about the 
Nebraska: 1887. Cowan 1'. State. 22 Nebr. same time. The transactions must be 81) 

519. 52·1. as N. W. 405 (obtaining goods by connected in point of time. and so similar in \ 
fal~e pretences; sueh acts" in two other cases. their uth')r relations. that the same motive may , 
entirely distinct and separate" from that at reasonably he imputed to them all"; and 
bar. excluded): 1896 •• Johnson r. Gulick. 46 accordingly ,,,idence of a prior false reprc
Nebr. 817. 65 ~. W. 8S3 (similar representa- lOcntation not fraudulent was rejected); 1861. 
tions to other persons. not admitted to show Henllequill v. Naylor. 24 N. Y. 139 (a case 
the fact of milking thl)se char~ed); 1898. arising out of the same insolvency; this stricter 
Morgan v. State. 56 Nebr. 690. 77 N. W. 64 rule was not applied. Hall r.. Naylor not being 
(similar represcntatiolls to another person cited. and mere prior Jlurchases from others 
shortly before. excluded); 190.3. Barbar v. on the eve of suspension were admitted to 
Martin. 67 Nebr. 4.45. 93 N. W. 722 (fraudu- show intent): 1864. Hathorne r. Hodges. 2S 
lent representations to unother stockholder, N. Y. ·lSG. 489 (other purchascs while insolvent. 
hdmitted) ; admitted in the same way); 1874. Biclschofsky 
Nevada: 1900. Swinney'" Patterson. 25 Nev. ~. People. 60 N. Y. 616 (false representations 
411, 62 Pac. 1 (fraudulent representations in to obtain money; the samc fraud on another 
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. person a day or two heCore. admitted; no 
CIlSCS cited); 1875. WeYJIlM v. People. 62 
N. Y. 623 (larceny by obtaining goods by 
false representations; tht' procuring of goods 
from others by the same means. about the 
same time. admitted. on the principle of Hall 
v. Naylor. that" the similarity in their leading 
features and chara<,teristics justified the con
clusion that they were pervaded and controlled 
by the same general intention "); 1880. People 
v. Shulman. 80 N. Y. 373. note (obtaining 
goods by false 1l1etences; other such fraudulent 
obtainings. after and before. admitted; Hall 
v. Naylor's rule followed. that the transactions 
must h(we, .. some relation to or connection 
with the main transaction"); 1880. Mayer v. 
People. 80 N. Y. 364, 369. 372 (the same rule 
laid down, that the other acts, which may be 
either before or after the time in question, must 
show "a general purpose or scheme to obtain 
goods fraudulently", but the fact offered was 
merely of other false (i.e. incorrect) representa
tions of solvency, and not of other fraudulent 
(i.e. knowingly false) representations. nor did 
the Court prescribe such a limitation); 1881. 
Sh.ipply v. ~eople, 86 N. Y. 376, 380 (larceny 
by false pretences; a .. similar transaction" 
with another person, admitted. citing the last 
two cases); 1887, People v. Dimick. 107 N. Y. 
13, 31, 14 N. E. 17S (representations as to in
surance after knowledge of loss; other similar 
representations during the same season. as 
to other cargees. admitted to show intent); 
1897, People v. Peckens. 15:J N. Y. 576. 47 
- :. E. 883 (larceny by false represent.ations; 
transactions with other parties tending to 
show a fraudulent scheme to use the same de
vices. admissible. ,. pro\'idcd the dealings lire 
sufficientl~' connected in point of time and 
character to authorize an inCerence that the 
transaction was in pursuance of the same 
general purpose ") ; 
North Carolina: 1894, State v. Walton, 114 
N. C. 783, 784, 18 S. E. 945 (false representa
tions to a treasurer as to orders for money; 
other instances of the sort. admitted); 1897, 
State v. Durham. 121 N. C. 546, 28 S. E. 26 
(similar representations to another person 
about the same time. admitted) ; 
Ohio: 1878, U. S. Ins. CD. t·. Wrigh~, 3 Oh. 
St. 533 (fraudulent representations br un in
surance agent; similar representations to 
others excluded, because not ~hown to be false 
nor known by him to be false); 1883, Tarbox 
D. State, 38 Oh. 581 (representations as to the 
breeding. etc., of two horses; .. similar of
fences" shortly before, in another State. ad
mitted to show knowledge) ; 
Oklahoma: 1914. State v. Rule. 11 Okl. Cr. 
237. 144 Pac. 807 (false official warrants; 
.. other similar transactions under the same 
contract, whether before or afterwards ". held 
admissible); 1921, Mathews v. State, Okl. 
Cr. ,198 Pac. 112 (false pretences; similar 
pretences to others. admitted on the circum
stances) ; 

Pennsylvania: 1868. Simons V. Vulcan Co .• ), 
61 Pa. 202, 204. 218 (assumpsit for money 
obtained by false representations in selling 
oil-lands; other prospectuses by the defendant, 
issued about the same time, admitted to show 
fraud); 1872, Com. 1:. Yerkes, Phila. Com. 
Pleas. 29 Leg. Intell. GO; 12 Cal[ Cr. 208, 215, 
225. 226 (larceny and false pretences by ob
taining a check from the City Treasurp.r for a 
purchase as agent for the siaking fund, never 
made in fact; the fact that upon similar prc
vious transactions checks were thus given by 
the Treasurer on transactions to be perfected 
in the future. not received to show innocent 
intent; two Judges dissenting); 189:3, Scho
field v. Schiffer, 156 Pa. 65, 73. 27 Atl. 69 (sim
ilar representations by a dcbtor-buypr to th:rd 
persons, admitted to show intent); 1896, 
White v. Rosenthal. 173 Pa. 175, 33 Atl. 1027 
(action for deceit by false representations of 
solvency; a series of purchases admitted as 
indicating a scheme to obtain by fraud); 
Rhode Island: 1902. State V. Letourneau. 2-1 
R. I. 3, 51 Atl. 1048 (selling pills on false rep
resentations; similar sales to other persons 
after the sale charged, excluded; no autbority 
cited) ; 
Tennessee: 1870. Defreese 11. State, 3 Heisk. 
53. 62 (larceny hy a fraudulent card trick; 
e\'idence admitted of other occasions when the 
defendant anu his confederate used it to win 
money fron; other persons); 1891. Rafferty 
V. State. 91 Tenn. 655. 663. 1G S. W. 728 (rep
resentations as to loss b~' fire. made to ohtain 
insurance money; e\'idcnee admitted of thir
teen different claims of fire-less by the defend
ant. within three year8. in \'arious cities, un
der different aliases. and of the similarity of 
the representations in t.hos(! cases as to the ar
ticles lost; compare § 340. pc,st) ; 
Texas: 1920. Goree't'. U\'aJde Nat'l Bank. -
Tel[. Civ. App. ,218 S. W. 620 (action on 
promissory notes other frauds by the bank's 
cashier. not admitted under the circumstances, 
to show that the amount of the defendant's 
note had been fraudulently altered); 
Viroinia: 1878, Trogdon's Case. 31 Gratt. 
862. 870 (ohtaining goods by false pretences; 
.. similn;- representations about the same time 
t..o other persons ". admitted) ; 
Wa~hinolon: 1806, State V. Bokien. 14 Wash. 
403. 44 Pac. 889 (drawing a check knowingly 
on no funds; other such previous drawings 
excluded; n ru1in!~ clearly wrong; if any in-
terim deposits had been made, it was for the 
defendant to make this explanation); 1906, 
State V. Oppenheim'lr. 41 Wash. 630. 84 Pac. 
588 (obtaining monoy by false pretences; the 
obtaining from vanl.us other parties by similar 
false pretences, excluded. because not shown to 
be part of a scheme, following State v. Bokien 
and the unsound Massachusetts doctrine; it is 
a pity that this over-strict and unpractical rule 
should be approved instead of repudiated) ; 
Wisconsin: 1903. Bakertl. State, 120 Wis. 135. 
97 N. W. 566 (false pretences; certain other 
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§§ 300-3731 FALSE REPRESENTATIONS § 321 

(1) Knowledge. Other former acts of a similar sort may in certain condi
tions show the likelihood of a warning being received (ante, § 301); 2 but 
this specific form of proof is rarely brought out dearly. Ko doubt with 
every prior occasion of the sort the probability grows that the prior prom
isees would have sought out and charged the defendant with the falsity of, 
the representations; but this reasoning does not appear to be used by the 
Courts. ' 

(2) Intent. The argument (ante, § 302) to the improbability of innocent 
intent from the repetition of similar acts is the apparentl~· accepted ground 
for the use of this class of evidence. (a) As to the similarity of the other 
representations, no attempt has been made by the Courts to la~' down a 
general test. The precedents illustrate a wide variety of ruling on this 
point.3 A common-sense liberality is the best guide for decision. (b) As 
to the length of time over which the evidence should range, it is equally im
possible to fix a general test; the circumstances of each case must deter
mine.4 Subsequent representations are equally admissible with prior ones; 5 

becanse, on the principle of Intent (ante, § 316), it is the repetition of them 
that is significant, and a subsequent instance reduces the probabilit~· of inno
cence equallY,as well as a prior one. (c) Knowledge of the falsity of the other 
representations need not be shown; 6 for, if it could be shown, there would 
be an end of the proof, and practically the prescnt question would never 
need to be discussed. It is the mere recurrence of similar incorrect (not 
necessarily knowingly false) representations which leads to the belief that ' 
they could not have been made innocently; we may assume that any given 
one might have been innocent, but cannot concede this when we notice the 
recurrence. 

(3) Design. When the very act of making the representations is to be 
proved, and a system or design is to be argued from. the evidence is to be 
restricted by the rigorous rule applicable to that purpose (ante, § 304), i.e. 
there must be shown a connection of features, in all the instances, so strong 
as to indicate a system throughout them. What is to be noted is that occa
sionally a Court is found applying the same tcst where the doing of the act 

pretences and lies. excluded); 1904. Standard 
Mfg. Co. v. Slot. 121 Wis. 1·1. 9S No W. 923 
(contract; plea. false representations; similar 
representations to others. excluded. intent 
being immaterial); 1921. Indu~trial Coop. 
Union 11. Lewis. Wis. • 182 No W. 861 
(stipulation to consolidate actions. on a promis
sory note with plea of fraud; similar repre
sentations made at other time and place to one 
of the defendant·s. held not admissible til show 
the fact of representations to defendant L.; 
unsound). 

t R. I). Francis, Eng.; Allen v. Millison. 111.; 
People I). Rice. Mich.; State v. Bokien. Wash. 

I For example, Butler v. '''atkins, U. S.; 
Tarbox v. State, Oh.; Simons 11. Vulcan Co .• 
Pa. 

• 1880, Earl, J .. in People T. Schulman, 80 
N. Y. 373, note: (" It. is obviously imposRible 
to lay down any general mle limiting the time 
within which such transactions must have 
taken place. . .. Each case, as to the appli
cation of this rule, must depend largely upon 
its own circumstances, and not unfrequenth' 
the limit of them must rest cntirely in the dis
cretion of the judge presiding at the trial"); 
1880. Maycr v. People. 80 N. Y. 364, 372 (ap
pro\'ing the preceding). 

• U. S. v. Snyder, U. S.: Hathaway's Trial, 
R. v. Saunders. Eng.; State I). Call. N. H.; 
People v. Shulman. N. Y. 

• Jordan v. Osgood. Mass.; LT. S. Ina. Co. 
v. Wright. Oh.; Hall I). Naylor. N. Y. Com
pare Mayer 11. People, N. Y. 
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I 321 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

is not disputed, but the intent alone is in issue.7 This is a wholly misplaced 
strictness, out of harmony with all other analogies, and resting on a confu-
sion of Intent and System. • 

4. Knowing Possession or Receipt of Stolen Goods 

§ 324. Possession of Stolen Goods; (1) Knowledge Principle. The 
:lct of possession is in thi~ class of cases (except rarely) conceded, and the 
question is as to the criminal intent, and specifically, as to the knowledge 
accompanying the possession, In \VImt way does the fact of possession of 
other stolen 'goods at other times throw light upon this knowledge or this 
intent? 

(1) Knowledge Principle. From the point of view of the Knowledge 
principle the argument requires (ante, § 301) that the former possession be 
such as is likely to 'have led to a knowledge or a warning of the stolen char
acter of those goods, and that such warning would have naturally warned 
the defendant also of tIlC stolen character of the goods in question. (a) As 
to the first element, it may be assumed that the receipt of stolen goods is in 
itself always \ more or less likely to result in a warning, chiefly becau!'~ the 
owner is apt to follow them up and reclaim them, but also in part hi':,":': 0" 

a purchase not made in the ordinary course of trade has often susP:l';,!i\-\ 
features about the vendor's oft'er. (b) As to the second element, the v·1'. t .. :n;, 

• 

thus obtained f!an affect the subsequent receipt of other goods upon ot ..... 
dition only, namely, that there is a similarity in the transactions, i.e. th:.t 
the same person comes to dispose of the second article, or that the ~t:c0nd 
article is of the same lot as the first. From these points of view, then, what 
are the essential Hmitations? 

(a) The rnere fuct of possession would seem to be sufficient, as probabl~' 
leading to a warning through the reclamation of the goods; and it is not 
necessary additionally to show that the receipt was accompanied by circUlll
stances calculated in themselves to excite suspicion, or that the possession 
was so concealed as to show guilty knowledge. The latter featurr.~. kJwever, 
are present in some of the precedents, though they do not seem to be treated 
as a requirement for every instance. l There are therefore threc-' oos:;ible .f·;f;i
tudes to take as to this element: The mere fact of possessiOli suffices; or, 
The possession must have been obtained under suspicious cin:n!'i.,'~ances; or, 
Neither of these suffices, and former knowing possession i:> ah';: sufficient. 
The first view is that represented in most Courts in this countr;,; the second 
is sometimes hinted at; the third is represented by H. v. Oddy, in Eng
land" reached not so much on the above reasoning, as on the doctrine of 

, Hall 17. Naylor. People 11. Peckens, N. Y.: but it is one thing to allow such a system to be 
Com. v. Jackson. Mass.: see also the Maine shown (which nobody would OPPOR) and (Iuite 
cases. or course. as stronger evidellce of In- another to require that it hr. 8howr,. 
tent. the prior acts mn.y be so cumulated as to § 32t. I B.a. R. ". Binley, R. .-. Primclt. 
show a system, as in Carnell v. State, Md.: Eng.; Lewis t'. State, Kan. 
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§§ 300-373] POSSESSION OF STOLEN GOODS §324 

auxiliary policy (ante, § 42), a doctrine which if rightly interpreted would 
exclude evidence of former possession under all conditions whatever. 

(b) But it remains to be shown that such knowledge or warning would 
involve warning of the stolen character of the goods in question. In other 
words, there must be also shown a similarity in the transactions, either as to 
the person bringing the goods or as to their kind, such as would bring the 
former knowledge or warning to bear in the present instance. What circum
stances constitute sufficient similarity is a matter about which no fixed rule 
can be laid down; 2 but it seems clear that this requirement in its general 
notion is essential upon the present principle. :Moreover, it applies equally 
whether the proof is of former mere possession or of knowing possession; 3 

because the possession is supposed merely to lead up to the inference of 
knowing possession (by element a, above), and when there is thus shown a 
knowing possession (directly or by this inference) it remains still to show that 
tile Cormer knowledge would have a bearing on the present knowledge, and 
it is just here that the similarity of the goods or the identity of their vendor 
is significant. Thus, even the former knowing possession of wholly different 
goods obtained from a different person could show nothing as to knowledge 
of the goods charged. From tfle point of view, then, of the Knowledge 
principle, it is necessary and sufficient to show (a) former receipt and pos
session (and, perhaps, under suspicious circumstances) (b) of goods similar 
as to the person bringing them or as to their kind or otherwise. 

§ 325. Same: (2) Intent Principle. From the point of view of the Intent 
principle, the test of admission may be very different. The reasoning of this 
argument (ante, § 302) is that the recurrence of a like act lessens by each 
instance the possibility that a given instance could be the result of inadvert
ence, accident, or other innocent intent. Accordingly, the argument here 
is that the oftener A is found in possession of stolen goods, the less likely 
it is that his possession on the occasion charged was innocent. It is not a 
question of specifically proving Knowledge; it is merely a question of the 
improbability of an innocent Intent. Several practical differences result: 
(1) It is immaterial whether in the other instances a lmowing possession is 
shown. It is the mere fact of the repeated possession of other stolen goods 
that lessens the chances of innocence. (2) It is immaterial that the other 
goods were similar in kind to those charged, or were receh-ed from the same 
person. On the contrary, the greater the variety of the goods and of the 
sources they came from, the more striking the coincidence, and the more 
difficult to belie,-e that the explanation is an innocent one. (3) It is imma
terial whether the other possessions occurred before or after the possession 
charged; it is the mUltiplication of instances that affects our belief, and not 
the time of thcu- occurrence, provided the time is not so distant as to be 
accountable for on the theory of chance acquisition. There are precedents 
which illustrate all the above three conclusions (except the last), i.e. which 

2 Coleman v_ People. N. Y. 3 State II. Wood. Conn. 

639 



, 

, 

§ 325 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

do not require that knowing possession be shown, nor that any similarity in 
the goods or the vendor be shown; and these precedents thus appear to go 
distinctly upon the theory of Intent, as above sct forth, rather than upon the 
theory of Knowledge. 

So far as concerns the reconciliation of the precedents, it may be said 
(a) that both the abo\'c theorics (of Knowledgc and of Intent) are legitimate; 
that it is opcn to show spccifically Knowledge, if so desired, or to show, more 

, gcnerally, Intent; and that evidencc which satisfies either of these purposes 
is proper, on the principle of multiple admissibilit~, (ante, § 13); but that 
the two ought to be discriminated and to be employed intelligentl?, and 
without confusing the one with the other; (h) that the force of an argument 
based on the Intent theory lies in the multiplication of instances; that n 
single instance has from this point of view little or no weight; and that 
therefore it is much better, in accepting a single instancc, to test it hy the 
Knowledge theory, while in accepting se"cral instances it is sufficient to 
judge it b? the looser but then equally satisfactory Intent theory. 

§ 3213. Same: State of the Law in the Various Jurisdictions. In the light 
of the for~going cxplanation, the precedents in the various jurisdictions, even 
in thc same court, will bc scen to hc not alwa;ys consistent; 1 but the sigllifi-

§ 326. 1 E:<WL.H;D: 1826, R. v. Dunn, person or at a different time? Or will it he 
1 Moo. Cr. C. 146. by all the Judges (knowillg admissihle if the other articles were only stnlen 
receipt of stolen goods; the fact of hn ving from the same person, though received from 
received and pledged. within five months, a different one or at a different time?"; 
various other goods stolen from the same per- Alderson, B.: .. Here the evidence merely 
sons and brought to the defendant hy the same went to show that the prisoner was in posses-
person, was admitted, .. as an ingredient to sion of other property which had been stolen 
make out the guilty knowledge"); 1833, R. v. in the pre\'ious December, and not that he had 
Davis, 6 C. & P. 177, Gurney, B. (the finding reeeived such property knowing it to be stolen. 
on the accused of many other goods stolell Now the mere possession of stolen property is 
from the same person, admitted; also their e"idence,' prima facie', not of recei\'ing, but 
receipt at pre\'ious times; except the receipt of stealing; and to admit such e\'idence in 
of other articles charged in the indictment); the present case would be to allow a prosecutor, 
18·13, n. ~. Hinley, 21\10. & Rob. 524, I Cox Cr. in order to make out that a prisoner had rc-
12, Maule, J. (knowing receipt of stolen goods; ccired property with a guilty knowledge, whirh 
repeated acts of receiving stolen property had been stolen in March, to show that the 
"under circumstances which must have show'n prisoner had in the December pre\'ious stolen 
him that the property wa~ not honestly ob.. some other property from another plare and 
tnined ", admitted>; 1851, R. 11. Oddy, 2 Den. belonging to other persons"; Cnmphell, L. C. 
Cr. C. 264 (knowing receipt of stolen goods; J., went chiefly on grounds of the Character 
the fact was rejected of the possession, at the rule); 1858, R. t'. Primelt, I F. & F .. 51 (to 
same time, of four other pieces oi cloth stolen ~how knowing receipt of stolen lead, the facl 
by some one three months before from another was admitted of c1e"en sales of lead of the same 
mill and belonging to different persons; Picker- sort, false names being given, and the lead in 
ing, for the prosecution: .. It must be conceded one case being certainly stolen). 
that tho moral weight of such evideace is The result of n. 1'. Oddy was a legislative 
irresistible. Suppose a thollsand articleB, all change of the law: 1871, St. 34-35 Vict. c. 112, 
stolen at different times, either from the same § 19: ..... e\'idellce may be given ... 
or different persons. and all of them to be found that there was found in the possessioll of such 
in the possession of the pri~[Jller; could any persrJll other property stolen within the pre-
one doubt that he recei\'Cd them with a guilty ceding period of tweh'!' months, ... for the 
knowledge? . .. Is the rule to be confined purpose of prO\'ing that sllch person knew the 
to cases which ure in all particulars identical property [for which he is indicted) to be stolen." 
with Dunn's Case? Or is the evidence ad- The possession offered in evidence under this 
missible if the goods have been received from statute mu~t be possesHion at the time he is 
the same person, though stolen from a different found in possession of the property charged in 
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§§ 300-373) POSSESSIOX OF STOLEN GOODS § 326 

cance of each precedent can perhaps be understood L~' comparing it with the 
logical requirements of each principle. 

the indictment: 1884. R. v. Carter. 15 Cox Cr. 
448; affirming R. v. Drage. 14 Cox Cr. H5. 
Bramwell. L. J .• and solving the doubt of 
Keating. J .. in R. v. Harwood. 11 id. 388; 
1909. Powell'~ Case. 3 Cr. App, 1 (the limita
tions of St. 34-35 Vict. c. 112. § 19 do not apPlY 
to proof of posS('ssion of other stolen goods of
fered to rebut evidence of honest intent). The 
soundness of this limitation may be questioned; 
but at any rate it is clear that the whole pro
vision is based on the Intent theory. 

But by the second half of the same statutory 
section. the possession at other times than the 
time charged may be shown by the fact that 
the defendant has "within fh'e yenrs immedi
ately preceding bccn convicted of any offence 
involving fraud or dishonesty ... for the 
purpose of proving that the person accused 
knew the property whieh was proved to be in 
his possession to havc been stolen ". pro\'ided 
seven days' noticc in wTiting is given. The 
object of using only the conviction of the 
offence. instead of proving the offence in the 
ordinary way. is apparently to obviate Lord 
Coleridge's objection of unfair surprise and 
confusion of issues (ante. § 194). advunced in 
R. v. Francis. u.s the main reason for the 
Character rule; for those objections do not 
apply to proof by record of conviction. The 
theory of using the former off(,Ilce under this 
clnuse is clearly thnt of Intent. not of Knowl
edge. 

By St. 1916, 6 & 7 Goo. V. e. 50. § 43. 
sub. s. 1 (Lnrceny Act) the wording of the 
modern rule is chnnged. enlarging it to some 
extent: .. [To show guilty knowledge. is ad
missible] (a) the fact that other property stolen 
within the period of 12 months preceding the 
date charged was found or had been in his 
pOssession"; WI8. R. v. Smith. 2 K. B. 415 
(recei\'ing stolen metal; other stolen good~ 
having been found in defendant's possession. 
and this fact being admissible under the 
Larceny Act HJ1G. § 43. sub. B. 1. held (1) that 
defendant's statements made about the other 
goods were also admissible. (2) that the other 
goods might be produced. without first cyi
dencing their theft). 

CANAD.\: Crim. Code. R. S. 1906. e. 146. 
erim. C. §§ 993. 994 (like Eng, St. 1871. 
aupra; Bubstituting three for seYen days' 
noti~e). 

U~"ITED STATES: Federal: 1909. Sapir v. 
U. S .• 2d C. C. A .• 174 Fed. 219 (rcceh;ng 
stolen property with knowledge; here. pieces 
of brass; receipt of other pieces of brass. etc .. 
from another person. beforc and after. ad
mitted); 1921. Degnan v. U. So. 2d C. C. A .• 
271 Fed. 291 (knO\\'ing roceipt of shoes stolell 
from a railway car; possession of other shoes 
stolen from cars at the same stntion. admitted) ; 
Alabama: 1875. Gllssenheimer 11. State. 52 Ab. 

313. 318 (the stolen cotton being found at 
daybreak in defendant's ~tore. the fact was 
rejected that during the precl'ding week persons 
had been seen going into the store just before 
da~'brl'uk with sacks of cotton and coming out 
\\;th the sacks empty) ; 
Conllecticttt: 18H1. State 11. Wood. 49 Conn. 
429. 440 (holding it to be necessary and suf
ficient thnt the other goods were received from 
the same person. but not that they were of 
the snme kind or stolen from the same place; 
the opinitl!l mnkes no distinction between 
former kno\\;ng receh;ngs and mere re
cei\'ings) ; 
Delaware: 1019. State t·. Hand\'. 7 Bow'e's • • 

30 Del. 449. lOS Atl. 95 (receipt by defendant 
of other articles of jewelry stolen by the same 
thief from the snme store. admitted) ; 
lllinois: 100-i. Schulz V. People. 210 Ill. 19G. 
71 N. E. 405 (receh;ng stolen rings; W. hn\;ng 
stolen fivc or six rings. and D. hn\;ng shown 
them aU to the defendant. she pur~hased the 
two in issue; held error to offer the others in 
e\'idence; this is llll Q\·cr·strict ruling. es
pecially as the opiuion ignores the purpose of 
the e\;dence to show knowledge); Hl07, 
Lipsey t'. People. 22i IlL 364. 81 X. E. 348 
(recei\;ng stolen goods. here. elcctrie light 
sockets; the delivery of another quantity of 
such goods about the same time. held r.d
missible. citing one ~. Y. case and a loo~e 
generality from a treatise. and ignoring the 
foregoing case); 1919. People V. Kohn. 2nO 
Ill. 410. 125 X. E. 293 (receh'ing stoleIl goods; 
receipt of other goods not shown to have been 
stolen. held improper); 1921. People v. Niles. 
300 Ill. 458. 133 X. E, 252 (perjury in den);ng 
a charge of receh;ng stolen property; sub
sequent receipt of other stolen property from 
the same thief. receh'ed. after former receipt 
of other stolen property was evidenced) ; 
Indiana: 1805. Goodman v. State. 141 Ind. 
35. 39 N, E, 939 (the stolen thing c!,urged as 
rccciwd by the defendant was a calf. and the 
knowing receipt of !l stolen horse was gi\'en in 
e\'idenee); 1905. Beuchert r. State. 11)5 Ind. 
523. 76 N, E, 111 (that" other stolen goods" 
were found. is admissible; here. on a charge 
of possessing bars of steel stolen from B.. the 
possession of watches and jewelry stolen from 
other persons was admitted) ; 
I own: 1005. State 1'. Ledch. 128 Ia. 3i2. 104 
N. W. 3:1-1 (receipt of other stolen goods from 
the same person. admissible) ; 
Kansas: 1868. Le\\;s 1'. State. 4 Kan, 306 
(larceny; the fact WLl:; admitted of the finding 
of many other stolen articles in premises 
carefully cquipped for concealing such things. 
to show guilty knowledge. because "of the 
general knOWledge mell have that such nil 
assortment would not be innocently gathered 
and secured ") ; 
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§ 327. Other Modes of Evidencing. ~eedless to say, there are other 
modes of evidencing the knowledge or the intcnt of the person possessing 
the goods charged. The fact itself of their possession is some evidence of 
probable knowlcdge, l on the theory that the mode of acquisition would as a 
rule raise suspicion; and in a given instance the circumstances of acquisi-

Kentucky: 1914. Com. v. McGarvey, 158 Ky. chargeable with knowledge that it had he(!n 
570, 165 S. W. 973 (knowing receipt of stolen stolen, would that circumstance logically or 
goods; poss(!ilSion of other kinds of stolen legally charge him. or tend to charge him, with 
goods. admitted. without showing knowledge knowledge that the pig-iron was stolen?"; 
that the other good~ were stolen> ; and the Court answered in the negative. while 
Ma8sachlUclts: 1861. Devoto v. Com., 3 Mete. holding that" every ellSe must depend upon 
418 (possession of other stolen goods, ad- its own circumstances"); 1874. Copperman v. 
mitted); People. 56 N. Y. 5!H (knowing receipt of two 
Mis8ouri: 1851. State v. Wolff. 15 Mo. 168. parcels of sewing-silk; the knowing receipt 
17:l. semble (possession of "various other from the same person of similar articles stolen 
articles of stolen property". admissible); from the same place. admitted); 18S1. People 
1866. State v. Harrold. 38 Mo. 497 (appro\;ng v. Dowling. lH N. Y. 486 (the rule is laid dow11. 
State v. Wolff); 1894. State v. Flynn. 124 Mo. citing Coleman v. People. that other possession 
480.27 S. W. 1105 (other articles stolen about is admissible if the property was stolen from 
the same time from the same and other persons. the same person and obtained from the 
admitted); 1914. State v. Cohen. 254 Mo. 437. same person. alld if there is such a connection 
162 S. W. 216 (rnceipt of stolen property; other of circumstances. etc.; but thi3 is ,1 careless 
receipt of different kinds of stolen property statement. and is probably entitled to no con-
from the same person. admit.ted. without sideration); 1901. People v. Grossman. IuS 
e\;dence of knowledge of their stolen eharne- N. Y. 47. 51. 60 N. E. 1050 (larceny of similar 
ter) ; goods from the same O'l'.'llers by the sume sellers 
Nebraska: 1902. Goldsberry r. State. 66 Nebr. to defendant. admissible); H103. People u. 
312. 92 N. W. nOG (other transactions with Doty. 175 N. Y. 104. 67 N. E. 303 (knowing 
stolen goods. admitted on the facts); 1920. receipt of a stolen cowhide; receipt of other 
Sheppard v. State. 104 Nebr. 70n. 178 N. W. stolen hides from the same thieves. but stolen 
616 (receiving a stolen automobile; prior acts from other owners. admitt~d; two Judges diss.) ; 
of the sort. admitted>; North Carulilla: 18S1. State r. :'vlurphy. 84 
Nelo York: 1857. People r. Rando. 3 Park. Cr. N. C. 741 (larceny of a hog; possc~sion in the 
335. 339 (" a series of other aets of the like same pen of another hog belonging to another 
eharact.cr'·. irrespective of the kind of goods or person. admitted; the opinion fails to appreci-
source of obtaining. admitted "to show the ate the bearings of the question) ; 
knowledge" and "to rebut any presumption of Ohio: 1872. Shriedley v. State. 23 Oh. St. laO. 
innocent mistake "); 1873. Coleman r. People. 142 (possession of other goods. known to have 
55 N. Y. 81.90. and 58 N. Y. 556.560 (know- been stolen. and received from the same thief. 
ing receipt of twenty-two bars of pig-iron. the admissibl~) ; 
property of Burke; e\;dence rejected of the South Caroliruz: 1893. State to. Crawford. 39 
defendnnt's possession of some iron-railil g S. C. 343. 350. 17 S. E. 7n9 (possession of other 
stolen from Briggs; both lots had been bougl.t kinds of stolen goods. admitted); 1909. State 
by the defendant from boys. but not the saml< v. Winter. 83 S. C. 251. 05 S. E. 2·la (prior 
boys; Allen. J .• after noting the limitatioll~ receipt of similar goods. not knowing them to 
sometimes put. that the articles must have '.cen have been stlJlen. admitted); ISS'>. State r. 
stolen from the same person and brought to Jacob. 30 S. C. 131. S S. E. 6nS (like State r. 
the defendant by the same person: .. It is Winter) ; 
unnecessary to say that all these qualificaiions Texas: l!H3. Kaufman r. State. 70 T(>;; .. Cr. 
must exist; but to warrant the introduction 438. 159 S. W. 58 (concealing 8tolen P~':'flerty. 
of such evidence there must be such a con- purchase and concealment of oth'!r goods of 
nootion of circumstances that a natural in- .... arious s.Jtts ohtained from sundry owner~ 
terence may be drawn that. if the prisoner hy the same set of thieves. admitted as showing 
knew one article was stolen. he would al.o be system): 1918. \VOOlll. State. 83 Tex. Cr. 11:~. 
chargeable \\;th knowledge that another was. 201 S. W. 1002 (knowing receipt of stolen 
. .. The Briggs iron had no connection with goods; the opinions of the judges differed. on 
the pig-iron; it wa.~ taken from 'lIlother place. the facts); 
belonged to another person. was of a different Wl.Ishinaton: 1893. State v. Humason. 5 Wash. 
character. and receh'ad at another time lind 4H9. 503. 32 Pac. 111 (cattle; possession of 
- for aught that appears some of it fl'om other ('attle. not shown to be; stolen. exduded). 
differ~nt persons. Assuming therefore that § 327. I 1845, R. 1>. Brett. I Cox Cr. 261; 
the prisoner received the Briggs iron and was ISG2. R. v. Deer. Leigh &; C. 240 . 
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§§ 300-373) POSSESSION OF STOLEN GOODS § 327 -

tion for example, the low price paid 2 may be available to strengthen 
this probability. Moreover, the conduct of the defendant in concealing the 
possession may, as always (ante, §§ 276, 278), evidence guilty knowledge. 
The possession of stolen goods in other evidential aspects has been considered 
elsewhere (ante, §§ 152-155). 

5. Embezzlement 

§ 329. General Principle. Here the act of taking the property is usually 
conceded or otherwise proven, and the purpose of using other ncts of the 
sort is to show the criminal knowledge or intent: 

(1) The Knowledge principle (ante, § 301) has here little scope for appli
cation. It may occasionally happen that'a former error in accounting would 
be likely to result in warning of it to its maker, but this does not in itself carry 
any probability of disclosure of the later error charged or of knowledge of 
the nature of the property taken. 

(2) The Intent principle (ante, § 302) is the usually appropriate one, and 
is the one generally accepted by the Courts as governing the use of such 
evidence. Its theory is that the recurrence of similar takin~s of property, 
or, as in the usual case, similar incorrect entries in account-books, suffices 
to negative mistake or inadvertence on the occasion charged. l No doubt; 
the other instances must have occurred under circumstances fairly similar 
(anie, § 302); but no fixed rule is possible on this subject; whether the other 
acts must appear to have been done in the same employment or in the same 
series of accounts, or in the same account-book, must depend on the circum
stances or each case. 

(3) The System principle (ante, § 304) may equally be applicable here, where 
it is desired to argue from a system of embezzlements to the very act of taking 
in issue, and not merely to the intent in taking. As to this certain limitations 
may be noticed. (a) A few Courts are found saying 2 that evidence of other 
acts is receivable" not to prove that the defendant took the money", but to 
prove that "if he took it, it was done with fraudulent intent." This is 
unsound, if it is meant absolutely to exclude the inference from System evi
dence under any conditions; for where the requirements of that principle 
(ante, § 304) are met, such evidence is admissible even to show the very act of 
taking if it is disputed. (b) Occasionally an intimation is seen 3 that the other 
acts even when used merely to prove Intent, must be tested by the System 
rule (ante, § 304), i.e. must be so connected as to appear to be parts of a gen-

2 18(;0. People v. Levison. IG CuI. 98. 
§ 329. 1 1888, :\lanist\,. J., in R. f. Ste

phens. iI/Ira; 1887, Peckham, J .. in People ". 
Sharp, 107 N. Y. 468. 1-1 N. E. 310 (" A man in
dicted for the embezzlement of fundd by false 
entries might claim. with some degree of 
plausibility perhaps. thl1t the entry was Il 

mistake; but the probability of s-.\ch mistakes 

would be greatly lessened by proof that other 
false entries of the same kind had bee a made 
at or about the same time by the same per
son "). 

2 R. v. Stephens. Eng.; Com.". Tuckerman. 
Mass. 

a Com. t'. Tuckerman. Mass. 
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§329 OTHER OFFENCES, TO SHOW INTENT, ETC. [Cru.P. XII 

eral system of embezzlement. This is also unsound; a11 that is required is 
that the other acts should have been done under sufficiently similar conditions 
to negative the reasonable chances of casual error. (c) In using the other 
acts to prove Intent, where the very act charged is also disputed, it is not 
necessary to apply the System test; the Intent evidence may be left to the 
jury with instructions not to use it unless they first beliC\'e from other evi-

• 

dence that the nct charged was done.4 

§ 330. Other Principles, discriminated. (1) To avoid the d~ngers of vari
aTwe between indictment and proof, statutes have occasionally provided that 
upon an indictment charging a specific act of embezzlement a certain range 
of time in the proof is to be allowable. This provision deals with the time 
of the substantive offence charged, and will be strictly construed; 1 but it 
has no concern with the time of other acts used merely as evidential of the 
substantive offence. (2) Other questions of variance, or of the identity or 
the scope of the substantive offence are equally to be distinguished from 
the present question as to the evidential use 0f other acts.3 , 

§ 331. of the La.w in the V'ariou& Jurisdictions. The precedents in 
the various juri3dictions illustrate with more or less consistency the fore
going principles, and concern both cLril and criminal cases. l 

• R. tI. Stephens. Eng. 
§ 330. 1 Mass. Gen. L. 1920. c. 266. § 53 

(in prosecutions for embezzlement or fraudu
lent conversion. evidence is admissible oC a:ty 
such act within silt months after the time 
alleged); 1882. People 11. Donald. 48 Mich. 
491. 12 N. W. 669 (prior embezzlements in 
June and September reeeh'ed at the trial; 
conviction held improper. apparently because 
they were offered as the very substnnce of the 
indictment. which charged embezzlement in 
November; a statute allowing a range of silo. 
months aCter the date charged excludeR im
pliedly any prior offence); 1889. State tI. 

Cornhauser. 74 Wis. 42. 41 N. W. 959 (same). 
I 1871. R. 11. Balls. L. R. 1 C. C. R. 328 

(whether on an indictment for embezzling li. 
lB. the embezzlement of sums separately within 
a short time might be shown in order to prove 
the total). 

§ 331. 1 ENGLAND: 1861. R. v. Richnrd
son. 2 F. & F. 343.8 Cox Cr. 448. Willinms. J. 
(embezzlement by a clerk. by incrensing the 
figures of cash-payments and keeping the 
difference of money; the fact of many other 
incorrect entries of the same sort was admitted 
to negative mistake); 1861. R. v. Proud. L. & 
C. 97. 102 (cmbe~zlement by false entries; 
other incorrect entries admitted. semble. to 
show guilty intent); 1864. R. v. Reardon. 
4 F. &; F. 79. Willes. J. (other takings. admitted 
to negntive mistake); 1888. R. v. Stephens. 
16 Cox Cr. 387 (on a charge of embezzlement 
of three separate sums. from the same master 
in the ~ourse of the same work. the evidence 
for all the counts was held properly considered 

under each; Manisty. J .• quotir.1; with ap
IJroval Roscoe on Evidence: '''This cannot 
be done merely with a view of inducing the 
jury to believe that. because the prisoner has 
committed a crime on one occnsion. he is 
likely to have committed a similar offence 
on another; but only by way oC anticipation 
of an obvious defence. such as that the pIis
oner did the act of which he was accused. but 
innocently and without any guilty knowledge. 
or that he did not do it because no motive 
exi3ted in him for the commission of such a 
crime. or that he did it by mistake.' . " It 
is not with a "iew oC proving guilt. but of 
proving the intention with which the act was 
done. that yoU anticipate it [by such evi
dence] "). 

CANADA: 1914. R. v. Minchin. 15 D. L. 
R. 792. Alta. (theft oC pUblic moneys; to show 
the effect of a shortage. other discrepancies 
in cnsh items. partly by entries oC clerks under 
deCendant. were received). 

UNITED STATES: Federal: 1896. American 
Suret~' Co. v. Pauly. 18 C. C. A. 644. 72 Fed. 
470 (embezzloment by a bank; cashier by 
falsification of the books; to negative ., mere 
oversight or negligence". similar acts of fraud 
and dishonesty. prior to the date of his surety 
bond. were admitted); 1900. Dorsey 11. U. S .• 
41 C. C. A. 652. 101 Fed. 746 (making false 
entrie~. etc .• in national bank; other false 
dealings with same bank. admitted. Sanborn. 
J .• diss.): 1900. Wolfson tI. U. S .• 41 C. C. A. 
442. 101 Fed. 430. 102 Fed. 134 (misapplication 
of national bank funds; instances of similar 
misapplication for three years previou8. 00-
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6. Fraudulent 

§ 333. Transfers in Praud of Creditors. Here the question is whether 
the transfer was made with intent to defraud the transferor's creditors by 
deceiving, delaying, or hindering them. The act of transfer is conceded; no 
specific question as to Knowledge (except of insolvency) usually arises 

mitted tc- ahow intent; Boarman. J .• diss .• 
in an opinion full of misconceptions and singu
larly illiberal ,,-jews) ; 
California: ISS4. People D. Gray. 66 Cal. 271. 
274 (embezzlement by a derk of the Harbor 
Commissioners; the fact was admitted of 
other acts of embezzlcment while in that 
office. to negative ignorance or mistake); 
1894. People D. Bidleman. 10'1 ...;al. 609. 613. 
38 Pac. 502 (embezzlement; the receipt. etc .• 
of other sums than those charged. admissible 
as .. tending to show a system" to conceal the 
takings and" the intent" of the taking) ; 
Flon'da: 1896. Thalheim v. State. 38 Fla. 
169. 20 So. 938 (a preceding embezzlement ad
mitted); 1904. Eatman v. State. 48 Fla. 21. 
37 So. 576 (embezzlement; prior convereions 
of other sums collected for the same employer. 
admitted to show intent) ; 
Illirwis: 1876. Kribs v. People. 82 III. 425 
(embezzlement; fraudulent collection "of 
money belonging to other parties". excluded) ; 
Iowa: 1905. State D. Carmean. 126 Ia. 291. 
102 N. W. 97 (other transactions. held inad
missible on the facts); 1916. Staie v. Glaze. 
177 la. 457. 159 N. W. 260 (embezzlement; 
other acts. excluded on the facts) ; 
Kentucky: 1897. Shipp D. Com .• 101 Ky. 518. 
41 S. W. 856 (falsifying account-books; other 
(alse entries admitted to show a common pur
pose to deceive the bank officers); 190R. Morse 
D. Com .• 129 Ky. 294. 111 S. W. 714 (embezzle
ment; other embezzlements admitted. with 
certain too refined distinctions as to the pur
pose); 1915. Clary v. Com.. 173 Ky. 171. 
173 S. W. 171 (embezzlement; a prior offence 
while in the same employ. <lxc1uded); 
Lcruisiana: 1915. State D. Hammons. 137 La. 
854. 69 So. 277 (embezzlement; another mis· 
appropriation eight months earlier. admitted) ; 
Massachusetts: 1857. Com. v. Tuckerman. 10 
Gray 173. 179. 197 (embezzlcment by taking 
and using his employer's money; the fact was 
admitted of other embezzlements from the 
Bame employer having as transactions" u pecul
iar and intimate, if not also un inseparable. 
connection with" the transaction charged; 
.. not for the purpose of proving or as h:wing a 
tendency to pro~'e that the defendant took the 
money charged in the indictment. but for the 
purpose of showing that if he took it. it was 
done with the fraudulent intent to convert it ") ; 
1861. Com. r. Shepard. 1 AIl. 575. 581 (cmbez
z1ement; the fact received of unother act of 
embezzlement in the same week and out of the 
same books. to show intent); 1902. Perkins D. 

Spaulding. 182 l\-Iass. 218. 65 N. E. 72 (em
bezzlement of "other articles at about the same 
time. from the same owner. and under the same 
general circumstances ". admissible to show 
intent); 1914. Com. v. Dow. 21i Mass. 473. 
105 N. E. 995 (embezzlement from a corpora
tion; transactions with another corporation 
whose accounts were connected. admitted); 
Gen. L. 1920, c. 266. § 53 (on a charge of 
embezzlement of money. etc .• any embezzle
ment .. committed within 6 months after the 
time stated" may be evidenced) ; 
Michigan: 1895. People 17. Hawkins, 106 
Mich. 479. 64 N. W. 736 ("previous act.s of 
embezzlement". admitted "to prove intent"); 
Minnesota.: 1896. State v. Ho!me~. 65 Minn. 
230. 68 N. W. 11 (prior takings admitted) ; 
Momana: 1912. State t·. HaIl. 45 Mont. 498. 
125 Pac. 639 (embezzlement; other offences 
of the same nature. admitted) ; 
Nevada: 1918. State 17. McFarlin. 41 Ne\,. 
486. 172 Pac. 371 (embezzlement; other 
shortages. admitted) ; 
New Jersey: 1906. State 17. Newman. 73 
N. J. L. 202. 62 Ad. 1008 (embezzlement of 
timber; another act of the same sort. ex
cluded; erroneous on the facts); 1921. State 
to. Fisher. 94 N. J. L. 12. 114 At\. 247 (em
bezzlement; similar misuse of the same 
party's money 18 years before. excluded); 
Ohio: 1914. Baxter u. State. 91 Oh. 167. 110 
N. E. 456 (embezzlement; other embezzle
ments at prior times and places. not admitted 
on the facts) ; 
Oklahoma: 1911. Carter v. State. 6 Oklo Cr. 
232, 118 Pac. 264 (embezzlement; other 
similar offences admissible, if a part of a system. 
to show that the' defendant did take the 
money); 1919. Winston v. State. Oklo Cr. 
App. • 182 Pac. 249 (embezzlement; prior 
cmll<'zzlements from the same employer while 
h the same cnpacity. admitted) ; 
()",oon: 1895. State v. Ueinhart. 26 Or. 446. 
3S Pac. 822 (" a series of connected transac
tions". covering "many acts done in a series 
of years ". admitted) ; 
Washington: 1912. Stnte v. Downer. 68 WR8h-
672. 123 Pac. 1073 (embezzlement; subsequent 
similar acts, admitted; prior rulings collected 
and explained) ; 
Wyoming: 1894. Edelhofl' r. State. 5 Wyo. 19. 
27.36 Pac. 627 (embezzlement of rents; other 
similar takings. admitted to negative mistake). 

Compare the related precedents cited ante. 
§ 321(false pretences). 
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(ante, § 301); and the inquiry is simply as to the Intent accompanying 
the act. 

On the Intent theory (ante, § 302), other transfers of property may have 
some bearing on this question by tending to negative the probability of good 
faith. They will have such a probative value whenever they are made under 
sueh circumstances that they cannot be naturally accounted for by the or
dinan' course of business in which such transfers occur from time to time with • 
good faith. The difficulty is to determine what circumstances are essential to 
produce this improbability that the transfer was in that ordinary course of 
business which involves good faith. (1) The quantity of property conveyed 
will have great weight as where all the debtor's estate is conveyed; but 
this is not an essential. (2) The per8on.~ to whom the transfers are made will 
have weight; because ordinary transfers are naturally made to various per
sons, and a multiplicity of transfers to the same person is hardl~' to be ac
counted for by good faith. Moreover, the family or f.riendl~' relationship of 
the transfer<:e may strengthen the improbability. But it is not essential that 
the transferee should be the same person in each case or should be intimately 
related.1 (3) The time of the other transfers has much weight; for in the 
ordinary cour'se of business a large proportion of the entire property may be 
casually sold from time to time, but not repeatedly within a short time. But 
the time is chiefly important so far as the other transfers occur during the 
period when the transferor is insolvent; because the singularity of such 
transfers at that time is less accountable by the ordinary course of business 
than at an~' other time. It is usually said that the other transfers offered 
must have occurred about the same time or recently;2 and perhaps they 
must have occurred during a time of insolvenc;\" actual, or impending, but 
this should hardly be required as a rule. Subsequent as well as prior trans
fers equally avail to negative good faith.3 (4) The cOI1,.yideration is material; 
for a voluntary transfer at such a time is singularly iaconsistent with the 
probability of good faith. On the whole, then, while several sorts of circum
stances are significant, their weight may Yary in each case, and no one of 
them is essential, except that of time, and here no fixed rule can be laid down. 

But it is not necessary that the rigorous test of the SJ'stem rule (ante, 
§ 304) should be applied, i.e. that the other transfers should be so connected 
as to disclose a general scheme (though one or two Courts do go to this ex
tent) ; 4 it is enough that the other transfers occurred under such circum
stances as to tend to negative good faith in the transfer charged. Nor is it 
necessary to show the other transfers fraudzdent,S it is enough that they were 
made under some of the above circumstances; for it is the mere recurrence 

§ 33S. 1 Howe 17. Reed, Me. 
: Nelms 17. Steiner, Ala.; Piedmont Bank v. 

Hatcher, Va.; for examples of exclusion, see 
Hardy 17. Moore. Ia.; Flagg v. Willington, Me. 

I Lynde 17. McGregor, Mass. For a dis-
erimination of this point, § 335. 

4 E.g. Massachusetts. 
6 In Borno opinions the language intimates 

such a requirement, e.g. 'Vhittier 17. Varney, 
N. H.; but it is usualiy not called for; see, in 
particular, Bottomley t7. U. S., U. S.; M'Elwee 
v. Sutton, S. C. 

646 

• 
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of the similar transactions which by the strange coincidence raises the im
probability of good faith (ante, § 302); to require a showing of fraud in each 
of the evidential instances is both unnecessary in principle and impracti
cable in application. 

§ 334. Sta.te of the Law in the Various Jurisdictions. The precedents in 
the various jurisdictions illustrate the development of the foregoing principles 
with more or less consistency.l 

§ 334. I CANAD.~: 1916, Be Goodman, 28 months before, excluded; l!emblc not admissible 
D. L. R. 197, 29 id. 725, Man. (extradition for at all, even though known to the present 
defrauding creditors in the U. S.; other acts of grantee; weak opinion); 1835, Howe r. Reed. 
fraud considl.lred); 12 Fairf. 515 (in effect overruling the preced-

UNITED STATES: Federal: 1840, Story. J., ing; admitting fraudulent conveyances to other 
in Bottomley D. U. S., 1 Story 145 (describes the persons about the same time, to sh!JW the 
question as "whether a particular voluntary grant<lr's intent; the present granwe's knowl
conveyance was made in fraud of creditors", edge of that intent being a separate fact, to be 
and would admit "like [i.e. voluntary) con- proved by separate evidence) ; 
veyances to other persons who are mere Massachusetts: 1831, Fosten. Hall, 12 Pick. 99 
volunteers, made about the same time"); (conveyance alleged to be in fraud of creditors; 
1893, Kellogg 11. Cl~'ne, 4 C. C. A. 554, 54 Fed. other fraudulent conveyances to the demand-
696,12 U. S. App. 174, 183 (fraudulent mort- ant, at the same time and previously, ad
gage; other transfers by debtor about the mitted); 1852. Long 1'. Lamkin, 9 Cush. 361 
same time, admitted); 1904, Kaufman r. Tred- (prior sales, excluded because no Question of 
way, 195 U. S. 271, 25 Sup. 33 (preference to a fraudulent transfer was involved); 1853. Cook 
brother under the bankruptcy act; certain 1>. Moore, 11 Cush. 213. 216 (similar faets to 
transactions six or seven months before, ad- Foster~. Hall; prior fraudulent eOI1\·eyance. 
mitted to show knowledge) ; admitted); 1860. Williams 1'. Robbins, 5 Gray 
Alabama: 1843. Cumnlings v. McCullough. 5 590 (bill to set aside a transfer in fraud of cred
Ala. 324, 332 (another deed, two days befure. itors; the fact of two other fraudulent tran!!
while insolvent, to the same person, admitted fers, excluded, because belonging to" a distinct. 
to show a scheme to defraud); 1852. Dent v. separate, and independent negotiation. and one 
Portwood, 21 Ala. 589 (a deed for land on the hud therefore no tendency to characterize or to 
lame day to the sllme person, admitted to show evince the purpose or design of the parties in the 
the intent of a deed of slaves); 1853. Benning other"; such transactions "must be shown to 
r. Nelson, 23 Ala. 801, 804 (another deed on the be so connected with it as to make it upparent 
same day, admitted); 1897, Nelms v. Steiner, that the parties had a common purpose in 
113 Ala. 562, 22 So. 435 (admitting "other both "); 1861. Tuylor v. Robinson, 2 All. 562 
transactions which are fraudulent and which (other fra::dulent conveyances to other persons. 
are in point of time contemporaneous or nearly mude on the same day, admitted to show fraud-
80 "); 1898, Davidson v. Kahn. 119 Ala. 364. ulentintent; subsequent ones scmblc excluded. 
24 So. 583 (other transfers about· the same on un erroneous application of the principle 
time to other persons admitted) ; that admissions after title divested do not 
lllinoi8: 1905, Fabian v. Trat:!ger, 215 Ill. 220. bind); 1866. Lynde v. McGregor, 13 All. 172, 
74 N.E.131 (sale in fraud of creditors; another 174 (similar facts; subsequent fraudulent con-
sale at the same time, admitwd to show the veyunces. admitted to show a fraudulent pur-
intent) ; pose); lS()7. Wincht:!ster v. Charter, 97 Mass. 
Iowa: 1883. Hardy v. Moore, 62 Ia. ()5, 70. 17 143 (similar to Tuylnr t'. Robinson); 1872, 
N. W. 200 (conveyances to the same person and Jordan v. Osgood, 109 Muss. 457 (adopts the 
others. nearly two yeard before, exclurled as rule of Williams v. Robbins us to showing 
e\'incing no common purpose); l(l02. Kelliher System; quoted anle, § 321); 1899, Bro\\71ell 
v. Sutton, 115 Ia. 632. 89 N. W. 2G (fraudulent v. Briggs. 173 Mass. 529. 54 No E. 251 (deed 
mortgage; "other acts of a similar churacter. allegt:!d to be void against the grantor's wift:!. as 
about the same time". admitted to show a made with intent to defraud her of rights at his 
connected scheme; dt:!cease; similar transfers of perwnalty to 
Louisiana: 1851. Loekhartr. Harrt:!\l. () La. An. relatives and friends, admitted to show a gen-
530. 532 «(.ther transactions between the sarno eral plan to defeat the wife's interest) ; 
parties. admitted); ltfichiuan: 1888. Ganong 1'. Green, 71 Mich. 1, 
Maine: 1830, Flagg v. Willington. () Green!. 9, 38 N. W. 661 (fraudulent mortgage; other 
386 (similar sale to another person fh'e yea~s conduct, such as reJt:!ases of other mortgages, 
before, not admitted to show present dishonest udmitted on cross-examination) ; 
motives); 1834, Blake D. Howard, 11 Fairf. Jlinne .• ola: 1895. Xicola~' t·. Mallery. ()2 Minn. 
202 (simil!\r sale to another person eight U!l. (14 X. W. lOS (that notes bud been im-
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§ 335. Same: Other Kinds of Evidence. The fraudulent intent of the 
tranferor may be indicated by other circumstances not of the above sort, -' -
such as the debtor's remuining in possession after the mortgage or sale/ the 
pendency of suits at the time of the sale,2 andothercircumstances 3 suggest
ing their own significance and not raising any difficulty of principle. 

§ 336. Sa.m.'J: Other Principles, discriminated. The doctrine about Admis
sions, when m~de by a predecessor in title, as to the nature of his owner
ship o~- P()ssc!'sion, has the effect, in an action against a transfel'ee claiming 
bona fide !lA'quisition of property from a debtor, of excluding the adm~sions 
of the debtor made subsequent to the transfer. This rule was in some early 
cases thought to exclude evidence of subsequent transfers as bearing on the 
debtor's inte:lt.l But it is clear that these are not used in any sense-as ad
missions of his intent, either then or at the time charged; they are used 
simply as circumstances negativing his former innocent intent at the time 
charged, and are not justly obnoxious to the above doctrine.2 The various 
properly turned over by an insolvent about 
the same time tt: other crc<!itors, to show 11 

fraudulent plan to evade creditors. admitted) ; 
MU!sissippi: 1S95. Uhler v. Adams, 73 l"Iiss. 
332, 18 So. 367, 654 (conveyances of lands be
tween the same parties in other States, to show 
fraud against creditors in his conveyance; ex
cluded on the facts) ; 
New Hampshire: 1820. Lovell v. Briggs. 2 N. H. 
223 (" it is established pra~tice to admit evi
dence concerning different sales of a debtor's 
estate. made at or about the SIlme time to shOlv 
a fraudulent intent in the debtor to injure his 
creditors "); 1839. Whittier v. Varney. 10 ~. H. 
291.294 (writ of entry by an attaching creditor 
to recover land transferred in alleged fraud of 
the creditors; fact admitted of other transfers of 
land by the debtor to the defendant about the 
BIlme time and while insolvent; the other trans
fers must be shown fraudulent); 11>52. Angier 
v. Ash. 26 N. H. 109 (affirming the doctrine); 
1856. State v. Johnson. 3:J N. H. 441. 456 (in
dictment for concealing the property of a 
debtor with intent to prevent its being taken b)" 
process; "evidence of other sales and disposi
tions of his property by the debt.Jr to deframl 
his creditors, so connected in time and circum
stances as to constitute parts of a general 
scheme of fraud ". held admissible) ; 
New York: 18.13. Benham v. Cary. 11 Wend. 
83 (like the next case); IS3·1. Jackson v. Tim
merman. 12 'Vend. 299 (transfer of land allE'ged 
to be in fraud of creditors; other contempo
raneous transfers admitted to show intent) ; 
North Carolina: 1855. Holmesly v. Hogue, 2 
Jones L. 391 (fraudulent transfer of a slave; 
the fact of a sale by thc debtor. six monthg be
fore. of land which he did not own. rejected. as 
totally unconnected); 1895. State v. Jeffries. 
117 N. C. 727,23 S. E. 163 (transfer of a bicycle 
in fraud of creditors; pledge of a wagnn. cov
ered by the same mortgage. to another person 
five months later. held too remote in time) ; 

Perln811lvallia: 1851. Zerbev.l\liller, 16 Pa. 488. 
495 (ejectment. the title depending on whether 
a conveyance by a father to his son was in fraud 
of creditors; other deeds and confessions of 
judgment by the father about the same time 
admitted to show intent); 1869. Heath v. Page. 
63 Pa. lOS. 125 (another deed. made five days 
hefore. admitted) ; 
SOllth Carolina: 1831. M'Elwec v. Sutton. 2 
Bail. 128, 130 (trover; gifts about the same 
time to each of his ot.her childron. six or se\'cn 
in number. admitted); 1831. Lowry v. Pinson. 
2 Bail. 324. 328 (trespa&l to try title; another 
voluntary bill of sale about the same time. ad
mitted) ; 
Viroinia: 1897. Piedmont Bank~. Hatcher. 94 
Va. 229. 26 S. E. 505 (" other frauds of like 
character at or ncar the same time". admis
sible) ; 
Wisconsin: 1894. Kaufer v. Walsh. 88 Wis. 63. 
6S, 59 N. W. 460 (purchase in fraud of cred
itors; othl'r transactions of the sort by the 
buyer with other persons than this debtor. ex-
cluded). . 

§ 335. 1 1&16. Abney t •• Kingsland. 10 Ala. 
361 (with qualifications); 1S31. Smith v. Honry. 
2 Bail. S. C. lIS. 123; IS33, s. c. 1 Hill S. C. 24; 
1837. Reinhard v. Keenbartz, 6 Watts l'a. 94. 
This is the subject of a presumption (posl, 
§ 2515). 

2 1831. Smith v. Henry. 2 Bail. S. C. 118. 123. 
I 1864. Gray v. St. John. 35 III. 222 (" the 

manner in which he had recently obtained 
goods from his creditors", admitted). 

§ 336. 1 In Foster v. Hall and Taylor v. 
Robinson. Mass .• ante. § 334. believing the Ad
mission doctrine. as laid down in Bridge u. 
Eggleston. 14 Mass. 249. to be npplicable; 
traces of the same notion are also seen in the 
early Maine cascs. 

2 As illustrated in Lynde v. McGregor, 
Mass., ante, § 334. 
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§§ 300(373) FRAUDULENT TR~NSFERS § 336 

uses of a debtor's declarations, both as verbal a!?ts and as admissions, in con
nection with fraudulent transfers, are dealt with elsewhere (post, §§ 10S2-
1086, 1727-1729, 17i9-17S0). 

§ 337. Fraudulent Purchase with Intent not to Pay. The invalidity of 
a purchase made with intent not to pay rests on the falsity of the implied 
representation of an intent to pay; the transaction is so treated by the Courts, 
and the rulings are accordingly collected under that head (ante, § 321). 

§ 338. Fraudulent Transfers. The principles of Knowledge and 
Intent (ante, §§ 301-304) may occasionally be applied to other kinds of 
transfers in which fraudulent intent is material.1 

7. Sundry Frauds; and Fraud in General 

§ 340. False Claim of a. Cause of Action; Fraudulent Insurance. The bear
ing of former false claims of a similar sort may often be weighty. The exact 
principle of evidence applicable is perhaps not beyond doubt. The case is not 
the same as that of Extortion (post, § 352), because there the intent to be 
proved is not merely the intent to make a false claim, but to obtain money 
by making a false claim. Here the evidence seems to be sometimes in the 
nature of conduct exhibiting Guilty Consciousness (ante, § 280), or of an 
Admission (post, § 1060) or of the Self-Contradiction of a witness (post, 
§ 1040) or his Corruption (post, §§ 956-064); ~·et the former false claims are 
hardly admissions of the falsity of the present claim. The truth seems to 
be that the recurrence of false claims of a similar sort tends to negative good 
faith in the present claim, and thus to show an intent to make a false claim; 
and it is this intent which is itself an Admission of the party inconsistent with 
the claim on the pleadings; if the Intent were declared in express words, this 
would be clear. In short, the former acts are not in themseh·es admissions, 
but are evidence of a lack of good faith which is equivalent to an admission. 

§ 338. 1 1859. CMtle v. Bullard. 23 How. 
U. s. li2 (fraudulent Sllle by an agent to an 
insolvent; other fraudulent sales to him before 

• 
and after time in Question. admitted to show 
intent; also other false representations by the 
defendant to other persons, about the same 
time. as to the solvency of the buyer); 1 !J20. 
Jones v. U. S .• 9th C. C. A .• 265 Fed. 235, 2-11 
(action to recover moneys obtained by fraudu
lent filing of entries for patents of U. S. land; 
defendant's contracts of entry with other non
bona-fide settlers. admitted to show intent); 
1820. Somes 11. Skinner. 16 l\Ias~. 34!', 358 
(conveyance alleged to have been obtained by 
undue influence; a series of former similar 
transactions between the same parties, rejected 
for showing a plan or had character; but ad
milted for showing the grantor's susceptibility 
to tIle grantee's influent-e); 1882, Porter 11. 

Throop, 4i Mich. 313. 320. 11 K. W. 1 i4 (that 
G. P.'e will was made by undue influence of 
A. P .• not ad:nissible to show the same for the 

will of G. P.'s mother. to whom G. P. had be
queathed his property; on this and the pre
ceding case. compare the citations under § li3S. 
post); 1818. Farrington v. Sinclair. 15 Johns. 
(N. Y.) 428 (to show a prior levy of execution 
to be collusive and fraudulent, the officer hav
ing given the debtor permission to use the 
urticle. the fact wes received that similar per
mission was given for other articles levied on at 
the Sllme time); 1820. Lovell r. Briggs. 2 N. H. 
218. 223 (fraudulent purchase by al: adminis
trator from the heirs; the facts about other 
purchases from the other heirs. admitted to 
show improper dealing. since" the whole intes
tate estate was probably managed with similar 
views"); 1012. Welch T. Barnett. 34 Oklo 106. 
12.5 Pac. 4i2 (fraud and undue influence in 
persuading an Indian to execute his will in 
favor of the petitic-ner. a white man; similar 
tr:msacti,)Jls with four other Indians. admitted; 
>;cnsible opinion by Ames. C.). 
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§ 340 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

Of the two possible rules to be applied, that of Intent and that of System 
(ante, §§ 302, 304), it seems clear that the former suffices. l The issue con
cerns the intent accompanying the claim, and the purpose is to negath-e good 
faith; the other incorrect claims must L~ so similar as not to be consistent with 
casual error; but they need not be so connected as to indicate a system. 

§ 341. Sundry Frauds (Taxes, Mails, MeasUres, etc,). The principles of 
Intent and of System (ante, §§ 302-304) are illustrated in many other situa
tions in which a fraudulent intent is in issue, and other similar acts may be 
received to evidence it, for example, in theimj)ortation of goods with 
intent to defraud the Government, by unden'aluation or otherwise; 1 in the 
falsification of documents or books, with intent to conceal or misuse;2 in 

§ MO. I Besides the following cases, refer- the insurance companies by making claims for 
ence may be made to the cases under Extortion goods not destroyed were admitted, though 
(1,08t, § 352) and to some of those under False made nft{!r the fire; "the attempt to defraud 
Pretences (ante. § 320), especially Rafferty v. the compllny into paying him for the oil, and 
State, Tenn.: Federal: 1902, Jack v. Mutual the owners of the oil into not collecting it of 
U. F. Life Ass'n, 51 C. C. A. 36, 11:3 Fed. 49 him, was so connect'!d with the main trans-
(frlludulent insurance; conduct showing n nction liS to make IIny part of the attempt nd-
fraudulent scheme of insurance, admitted); missible whether made before or after the fire; 
Iowa: 1895, Hood t'. R. Co., 95 Ia. :331, 64 it was e\'idence relath'e to the scheme," ate.) 
N. W. 261 (the pluintiff's claim for nn injured Compare the citations post, §§ 956-9/34 (im-
eye was alleged to be fraudulent; fraud in mak- peaching a witness by showing corruption). 
ing a claim upon un insurance company for § 341. 1 1840, Bottomley v. U. 3.. 1 StfJry 
other injuries was excluded); KaMas: 1005, 1:15 (importation of goods under fraudulently 
State Life Ins. Co. v. Johnson, 7:3 Kan. 5li7, 85 falsc invoices; the goods in question were 
Pac. 597 (insurance fraud): ,~I a8SachU8cttS: seized in May, 18:3S; and e\'idencc was re-
1831, Bradford v. Ins. Co., 11 Pick. 161 (to ceh'ed of twenty-three false entries between 
prove thet damaged blankets recciw,d were not Aug. 5, 1837, and Mnreh 15, 1838, the goods 
damaged by sea-water in transit, but by wet. being" broadcloths of a similar character and 
ting ill the consignor's factory to increase the description" to those seized, and shipped from 
weight fraudulently, the fact was offered of the the sallle port and persons, and that after the 
receipt of many similar goods, by other ('on- seizure, but before news could have reached 
signccs in the same year from the same ('on- England, four other importations of "broad-
signor but in different vessels, the damage being cloths of the s,'lmc character, cost, and \'alue" 
similar and of Ii kind indicating a wett.ing at the as those seized, shipped from the snme port and 
factory; admitted as indicating merely that persons, and contained in cases murked like 
the dnmage probably did not arise from sea- those seized and in numerical sequence, urrh'ed 
water, but not as showing a general plan of the and were stored, and were afterwards entered 
consignor to export wetted blankets) ; 1893. at a much higher \'aluation than those seized 
Miller v. Curtis, ISS Mass. 127, 131, 32 ~. E. and under a consignor's oath taken not at the 
1039 (charge of indecent assault; other in- time of ~hipment, but long ulter the seizure in 
stances, many yearll before, of the plaintiff question; quoted ante, § 302): 18·12, Wood 
making similar false <'harges against other m('lI. r. U. S., 16 Pet. 3·12, 346, 356, a60 (fraudulent 
held competent. if they showed "a purpose to ulldef\'aluation of imported goods; the de-
obtain money" in that way; but here held not fendant had entered twenty-nine importntions 
open to that constM/ction); ,\'cw York: 18!lO, of \I'hieh the four charged were a part, during 
Smith !'. Nat'l Ben. Soc'y, 123 X. Y. 85, 25 the years IS39-40. of which futeen were before 
N. E. 197 (applications to thirty-silt different lind t{!11 after the four charged; all of these 
jnsuran('e companies, and other acts, admitted in\'oires were o\'ervalued, lind all Il8scrt{!d an 
to show a general scheme to defruud by insuring exporter's discount which was not given; 
and committing suicide); PcntMylrania: 1897, these were admitted on the same principle as in 
Young v. Doherty, 183 Pa. 1·12, 38 Atl. 587 Bottomley v. U. S., Story, J., delivering the 
(action on a note, said by defendant to be opinion, and admitting "other acts and doings 
forged; evidence of the plaintiff's habit "of of the party of a kindred character, in ord<>r to 
endeavoring to enforce unjust claims ", ex- illustrate or establish his intent or moth'e in tho 
eluded): l'crmm/{: 188:3, Lewis v. Barker, 55 particular act"). 
Vt. 23 (the piuintiff daimed that the defendant 2 England: 1833, Thompson v. Mosely, 5 
had caused his goods to be iargely over-insured C. & P. SOl, Lyndhurst, L. C. B. (alteration of 

. :'.Ild then burned them; attempts to defraud a bill; the fact ell:cluded of alterations in ten 
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§§ 300(373) SUNDRY FRAUDS § 341 

the substitution of fa18C article8 or mea8ure8, with the intent of cheating;:! 
and in sundry modes of chicanery not coming under any general class.4 

other unspecified billll; .. it is trying other 
issues, which the opposite party are not pre
pared to meet"; here the System rule was 
applicable); Uniled Siales: 1913, Kettcmt..:lCh, 
U. S., 9th C. C. A., 202 Fed. 377 (false entry by 
bank officer; false reports W the U. S. Comp
troller, several years prior, admitted); 1904, 
Howard ~. State, 72 Ark. 586, 82 S. W. 196 
(false warrants by a county clerk; similar war
mnts to other persons. admitted w show in
tent); 1910, People v. Tomalty, 1-1 Cal. App. 
224, 111 Pac. 513 (falsification of accounts; 
other similar offences, admitted); 1913, State 
t. O'Neil, 24 Ida. 582, 135 Pac. 60 (false report 
by a bank offieer; other false reports ad
mitted); 1857, Gardner v. Way, 8 Gray Mass. 
159 (party's book of accounts offered to show a 
debt; to impeach its correctness, the fact that 
some yenrs before this the plaintiff had kept 
two books of original entries so as w falsify his 
accounts, was excluded, because the former 
transactions were "remote and different ") ; 
1012, People v. !\Iarrin. 205 N. Y. 275, 98 N. E. 
474 (notary charged with knowingly making a 
fruse certificate of acknowledgment of mortgnge 
by J. C.: w show that J. C. was a myth, or to 
show knowledge by defendant of the false 
personation by the acknowledger, eight other 
instances were admitted of false certificates by 
defendant of acknowledgments by different 
other persons; three judges dissenting). 

Compare the precedents under Embezzle
ment (anle, § 331) and Forgery (anle, § 318). 
rrimes often committed by altcration of books 
Cf do~umcnts. 

3 1920, Scars v. U. S., 1st C. C. A., 264 Fed. 
257 (fraud and bribery of inspccwrs in per
forming a gO\'ernment contract for army shoes: 
the indictmen t charged conspiracy w buy and 
use outer and inncr soles inferior W thc con
tract requirements; e\;dence of using inferior 
middle sales was admitted w show intent; it 
is plain that this Court in its senrch for truth is 
not to be turned aside by the distinction be
tween a hawk and ~ handsaw): 1920. Mac
donald v. U. S .. 1st C. C. A., 264 Fed. 733 (con
spiracy to defraud the U. S. by counterfeit 
stamps on shoeb made by defendant; eddenc(: 
of corrupt transaction for inspection of other 
sboes for the U. S. made in the same factory 
under a separate contract. excluded; Anderson, 
J., diss., who is entirely right in declaring that 
"I can find no case in which the old technical 
rule hM been given so \\;de an extension as in 
the majority opinion in the cnse at bar"); 
1900. State r. Jamison. llO Ia. 337. 81 :-:. W. 
594 (using fal~e weights; falsity of weights 
"at other times". admitted to show knowl
edge); Is82. Dibble o. Nash, 47 Mi('h. 5S9. II 
N. W. 399 (fraudulent substitution uf other 
land; the defendant's offer to sell the original 
land to a third person, admitted to negative 

mistake): 1887. Reid v. Ladue. 66 Mich. 22, 25, 
32 N. W. 916 (two or three false weighings in 
1885, in a general course of dealing. held not 
sufficient w establish fraudulent weighing in 
18;;); 1876, Bainbridge v. State. 30 Oh. St. 
264, 274 (knOwingly delivering skimmed milk 
to a factory for cheese. with intent w defraud 
repeated deliveries to the same factory about 
the same time. admitted); 1832. Townsend ~. 
Graves. 3 Paige Ch. N. Y. 453 (fraudulent 
dra\\;ng of a lottery: the defendant's fraudu
lent alteration of his account-book in a lodge a 
year before. excluded): 1905. Yakima V. 
Bank v. McAllister. :37 Wash. 566,79 Pac. 1119 
(action on a note; defence. that the signature 
was made by signing another document under 
which the defendants had fraudulently placed 
the note; other similar frauds by the defendants 
upon other persons, admitted to show a general 
scheme). 

Compare the precedents under False Pre
tences (an Ie. § 321). 

• Canada: R. S. 1906. c. 146, Crim. C. § 981, 
(ad\'ertising counterfeit mone)', etc.; any 
letter ('tc. concerning" any eimilar scheme or 
de\;ce to defraud the public" is 'prima facie' 
e\'idt'nc(: of the" fraudulent character of such 
scht'me or device ") ; Ullitcd ,';tales: 1892, Conti
nental Ins. Co. v. Ins. Co .• 2 C. C. A. 535, 51 
Fed. 884 (action to recover reinsurance moneys 
paid out by the plain tiff to third pcrsons, a 
common agent of plaintiff and defendant hav
ing upportioned the reinsurance not aCl:ording 
to good judgment or chance. liS authorized, but 
through a fraudulent scheme in general to re
lieve the defendant from loss and throw it upon 
others; evidence of similar shiftings of loss by 
the agent upon other companies, admitted to 
show this schemt'); HJOI, Packer v. U. S., 46 
C. C. A. 35, 10ij Fed. 90G (using the mails to 
defraud by im'estment-circulars; other soli
citations of a similar sort. admitted); 1904, 
Balliet v. U. S .. 129 Fed. G89, 693. 64 C. C. A. 
201 (fraudulent use of the mails; sundry re
ports. etc. of defendant. ndnlitted): 1908. 
Jones !'. U. S .• 9th C. C. A .. Hi:! Fed. 417, 427 
(conspiracy to obtain land-grants by fraudu
lent homest('nd claims: other instances of 
similar fraudulent claims by defendants in 
connh'allce \\;th other persons, admitted); 
1010. Jones v. U. S., 9th C. C. A .. 179 Fed. 584, 
fllO (fraudulent acquisition of public lands; 
similar transactions in another part of the 
State and by a different method. admitted): 
1912. Marshall v. U. S .. C. C. A .. 197 Fed. 511 
(fraudulent usc of the mails in connection ",;th 
u fraudulent sodet\·; the defendant's fraud in 

• 

another like scheme at the same time, excluded, 
on not very in t~ll!gible grounds); 1914, Lueders 
1'. U. S., 9th C. C. A.. 210 Fed. 419 (con-
l'ealment of bankrupt's estate; concealment 
of other property, admitted); 1914, Houston 
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§342 OTHER OFFENOES, TO SHOW INTENT, ETC. [CHAP. XII 

§ 342. Perjury. On the analogy of the principles for False Representa
tions (ante, § 309), a prior misstatement in the nature of perjury may have 
value as negativing mistake or ' bona fides' on the occasion charged. l 

§ 343. Bribery. On a charge of bribery, any of the three general prin
ciples (ante, §§ 301-304)· Knowledge, Intent, and Design . may come into 
play. To show Knowledge of the nature of the transaction, a former trans
action of the sort may serve, as indicating an understanding of the particular 
transaction.1 To show Intent, another transaction of the sort may serve to 
negative good faith.2 To show general Design, former attempts towards 
the same general end may be significant.3 

v. u. S., 9th C. C. A., 217 Fed. 852 (con
spiracy to defraud by collusive bids; prior 
overt acts not charged in the indictment, ad
mitted); 1916, Samuels 11. U. S., 8th C. C;A., 
232 Fed. 536 (fraudulent use of the mails for 
sending a pretended remedy for disease; "evi
dence of other and similar ventures by the 
accused ", admitted to show intent); 1918, 
Hallowell 11. U. S., 9th C. C. A., 253 Fed. 865 
(using the mails to defraud; similar letters to 
other persons, admitted); 1922, Jones 11. U. S., 
258 U. S. 40. 42 Sup. 218 (fraudulent entry of 
homestead land on old soldiers' rights; similar 
arrangements ,.,·ith soldiers' Vo;dows, held not 
improperly admitted ill the trial Court's discre
tion. to show knowledge and intent); 1918, 
State 11. Stiegler, 7 Boyce, ao Del. 236, 105 Atl. 
667 (conspiracy to cheat); 1914. People tI. 

Strosnider, 264 Ill. 434, 106 N. E. 229 (con
fidence game; another instance of the same 
trick used on another person by the defendant, 
admitted); 1906. Packham v. Glendmeyer. 103 
l'IId. 416, 63 Atl. 1048 (tht' testatrix left three 
wills; on an issue of fraud as to one of them, 
fraud as to another by the same parties was not 
admitted on the facts); 1909. Harris v. Dela
ware L. &: W. R. Co .. 77 N. J. L. 278,72 Atl. 50 
(forfeiture of a personal ticket for knowing 
misuse; the misuse on other occasions, ad
mitted); 1905, IHurray v. Moor£', 104 Va. 707, 
52 S. E. 381 (conspiraCY to defraud; certain let
wrs as to other fraudulent devices, excluded) ; 
1920, State v. Williams, 94 Vt. 423, III Atl. 701 
(State bank examiner's wilful neglect to re
port defalcation of State aud:tor; shortages in 
auditor's accounts more than three years pre
vious during defendant's term of office. and at 
a period beyond the statutory bar, admitted, 
because "the longer such books and papers 
disclosed a shortage in the auditvr's account, 
the greawr the probability that the respondent 
knew of such shortage "); 1922. State ". Lar
Bon. Wash. .., 204 Pac. 1041 (loaning 
mone~' to a bank ofIicer without authority; 
other loans, excluded on the facts). 

§ 342. I Federal: 1840, U. S. t'. Wood. 14 
Pet. 430, 432, 437, 443 (perjury by falsely valu
ing imported goods; thirty-five letters indi
cating a general design of the sort. covering 
more than three years, admitted as showing a 

false swearing with intent to defraud); 1908, 
Williamson v. U. S., 207 U. S. 425. 28 Sup. 163 
(conspiracy to suborn perjury in proceeding for 
the purchase of U. S. public lands; acquisition 
of State school lands by similar methods, ad
mitted to shoW moth'e or intent); Georow.: 
1903. Stone fl. State, 118 Ga. 705, 45 S. E. 630 
(subornation of perjury; other preparatory 
efforts' to coach the false witnesses. admitted) ; • 
Iowa: 1866. State v. Raymond, 20 In. 582. 588 
(another perjury "relating to the same oath 
and subject-matter". allowed to e\;dence in
tent); 1916. State 11. Lyon, 176 In. 171. 157 
N. W. 742 (perjury in testif~;ng that he did not 
sell liquor to H. on Aug. 25; other sales to H., 
admitt.ed); Netoada: 1922, State 11. Cerfoglio, 
- Nev. .205 Pac. 791 (perjury; three other 
criminal facts, admitted to show corrupt 
intent); New York: 1890. People 11. Van Tas· 
sci. 156 N. Y. 561, 51 N. E. 274 (subornation of 
perjury; attempts to suborn for the same trial 
other persons not called as witnesses. ad
mitted) ; 1902, People v. Doody, 172 N. Y. 165. 
64 N. E. 807 (perjury in falsely testii);ng that 
he did not remember certain criminal acts; his 
prior testimony asserting and admitting those 
acts, here received to show tha t he did know 
and remember them). 

Compare the cases cited posl, § 963 (im
peachment of a witness by other perjuries or 
admir.sions of perjury). 

§ 343. I 1838, Webb 11. Smith. 4 Bing. N. 
C. 373, 379 (bribery; the defendant stood in 
the front room of the house receh;ng voters, 
and ga\·e a card to many; those receiving 
cards went to an adjoining room and received 
from another person £10 for each card; to 
show the defendant's knOWledge of this hand
ling of the money, the filet was received of his 
gh'ing card:! to other voters than the three 
charged. and of their receiving the money; 
Bosanquet, J.: "To show that he knew such 
cards would produce money, it was very im
portant to prove that on the same dlW and in 
the same place he was cognizant of wh~t passed 
in the inner room "). 

2 Cali/ornw.: 1899. People tI. Hurley, 126 
Cal. 351, 58 Pac. 814 (offering to accept a bribe. 
the defendant being a delegate to a nominating 
convention; similar solicitations to another 
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§§ 300(373) PERJURY, BRIBERY §344 

§ 344. Fraud in General; Latitude of Investigation. It is often said that, 
in evidencing fraud, a broad sco!.Je of investigation must be allowed/ and, in 
eandidate for the same office about the same tion were without success". and hence" when 
time, excluded; a ruling that Wl',:mgs the law the same problem arose in San Francisco . . . 
and protects a rank crime); Indiana: 1901, he became a lawbreaker and a criminal"; 
Higgins v. State, 157 Ind. 5'1, 60 N. E. 685 ob\;ously, as the Court thus puts it, the failure 
(common councilman soliciting a bribe for the in the Oakland transaction furnished a reason 
passing of an ordillance; solicitat.ion about the and motive in the choice of measures to be used 
same time of a bribe for allother pending ordi- in San Francisco; so that. by the Court's own 
nance. admitted); 1919. Clevenger v. State. way of putting it. the e\;dence clearly was ad-
188 Ind. 592. 125 N. E. 41 (bribery; other missible; two judges diS3. on one or more 
payments to the same person. admitted to show points; the opinion of the majority exhibits 
intent); Kentucky: 1915. Romes I). Com., 164 signs of puffing and hard breathing in its la-
Ky. 334, 175 S. W. 669 (receh;ng a bribe to bored efforts to state their case for reversal; it 
vote; receipt of bribes at former elections. is unfortunate that this Supreme Court and 
excluded); Minnesota: 1898. State v. DUrnam, others have at various times been so tender on 
73 Minn. 150. 75 N. W. 1127 (demanding a behalf of persons charged with bribery that the 
bribe by a city councillor; similar demand of inherent difficulties of cOIl\;ction thus become 
another member of the SIlme firm about the almost insuperable; this tendency of Courts to 
same subject. admissible); 1903. State t'. construe narrowly the present principle is 
Fitchette. 88 Minn. 145. 92 N. W. 527 (taking noticeable throughout the decisions here col-
money for appointment to office; similar truns- lected; the spot has been a putrid one in the 
action six months before, excluded; the opin- law of C\;dence): Minnesota: 1920. Re Mason, 
ion is over-scrupulous. and is of the sort that Re Nash, 147 Minn. 383, 181 N. W. 570 (mal-
helps to create immunity for rascals); 1903, feasance in office by receipt of bribes; other 
State v. Ames. 00 Minn. 183, 96 N. W. 330 8!milar offences, admitted to show a general 
(bribery; payment to defendant's agent by scheme); ;l[usouri: 1896, State v. Williams. 
other persons. admitted on the facts; State r. 136 Mo. 29:1, 38 S. W. 75 (embract'ry; at-
Fitchette distinguished); l'ir(Jinia: 1905. tempts to corrupt other jurors on the same 
Ha~'les v. Com .• 10-1 Va. 854. 52 S. E. 358 panel about the same case, admitted to show 
(bribery of an officer while under arrest on a intent); HlO4. State r. Schnettler. 181 Mo. 173. 
charge of keeping a disorderiy house; the 79 S. W. 1123 (municipal officer receh'ing a 
defendant's acts of prostitution of little girl~ bribe for a strcet railway bill; receipt of 
in the house. excluded); Wll.!hinaton: 1912. another bribe for a lighting bill. admitted. liS 

State v. Wappenstein. 67 Wash. 502, 121 Pac. part of a general scheme); New York: 1887. 
989 (bribe-taking. to abstain from enforcing People v. Sharp. 107 N. Y. 427. 456, 470. 14 
the Jaw against houses of ill-fame; receipt of N. E. 319 (indictment for offering a bribe in 
bribes as to houses other than the two charged, 1886 to a member of the Common Council of 
admitted). the City of Xcw York, to influence his con-

a CANADA: 1906, Shelburne and Queen's sent to a franchise for a surface railway on 
Election Case. Cowie v. Fielding. 37 Co.n. Sup. Broadway; the fact of the offer of a bribe in 
604 (avoidance of election in 1904 for corrupt 1883 to the engrossing-clerk of the State As-
practices of agents; the agents' corrupt nets at sembly to alter a bill so ~ to allow the con-
a 1900 election. adopted by the respondent. not struction of the eame railway was rejected; 
admitted to show their agency for him in 1904. the present principle and precedents were not 
or as evidence of system). considered. excep'. hy Peckham, J.; there is 

UNITED SnTEi!: Cali/omia: 1910. P('ople nothing to be said in support of this ruling; 
v. Ruef, 14 Cal. App. 576. 114 Pac. 54 (bribery it is of thc kina that breeds defiance of the law 
of asupen;sor; other bribes admitted asa part and encourages criminals in gambling on the 
of the same plan): 1910. People r. Glass. 158 result of judicial quibbles); 19B. People v. 
Cal. 650.112 Pac. 281 (bribery of supen'isors in Duffy. 212 N. Y. 57. 105 N. E. 839 (bribery by 
San Francisco; operations of the defendant a police sergeant; othe: collections of money 
company in Oakland. an adjacent city. ex- from other persons for the sarne purpose. ad-
elUded. on the ground that the transactions mitted): Ohio: 1914. Sta~ r. Da\'is. 90 Oh, 
were offered oaly "to besmirch and degrade the 100. 106 ::-;I. E. 770 (soliciting a bribe for se-
defendant". and not to evidence motive. plan. lection of a roadmahlng machine; solicitation 
or the like; as a sample of the unconscious in- of other bribes from the same person and from 
consistency of l,he Court's attitude may be another person, for similar purposes. admitted). 
noted its asscve"ration that" it was not offered Compare the cases post. §§ 956-964 (im-
to show motive ", followed in a few sellwnccs by peaching a ,,;tncss by sho\\;ng bribery). 
the assertion th:lt it was offered to show that the ~ 344. I 1897. Xelms 1'. Steiner, 113 Ala. 
defcmdant .. had gOlle to the borderline of crime 562. 22 So. 435: 1870. Comstock v. Smith. 20 
in the Oakland transaction and found that Mich. 3"15; 1860. Filley r. Register, 4 Minn. 
stopping there his efforts to prevent competi- 391. 405 (grant in fraud of creditors); 1865. 
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particular, that the range of cross-examination of the party charged must be 
libera1.2 It is not easy to understand the exact significance of such state
ments. Apart from a ruling upon a concrete piece of cvidence, they cannot 
mean much. If they mean that the principles of evidence are to be relaxed 
or abandoned, they are unsound. If they mean that evidence of System or 
of Intent is to take a wide range, they are useless except so far as they are 
recbcible to some definite principle, such as those here involved (§§ 301-304, 
ante). Perhaps they are usually intended to suggest that many apparently 
innocent parts of a fraudulent scheme must be evidenced before the fraudu
lent significance of the whole can appear.3 As to any particular liberty on 
cross-examination, nothing can be claimed for that situation beyond the gen
eral principle applicable to all witnesses (post, § 946). 

8. Larceny and Kidnapping 

§ 346. Larceny; General Principle. (1) The Knowledge principle (ante, 
§ 301) may occasionally come into application, where the purpose is to show 
specifically that the defendant was aware that the property was not his 
own, by showing former acts which must naturally have led to a warning. l 

(2) The Intent principle (ante, § 302) is the one of most frequent applica
tion; for the recurrence of similar takings may serve to negative mistake, 
inad\'ertance, or good faith at the time charged, because this recurrence can
not be accounted for by the ordinary chances of innocent taking.2 In this 
view the other instances offered may be subsequent as well as prior to the 
time charged.3 They must occur under circumstances more or less similar, 
that is, so similar that the chance of innocent recurrence in the same way is 
lessened.4 It is in such a case assumed that the act of taking is otherwise 
proved, and that the Intent is alone aimed at by such evidence. The theory 
of Anonymous Intent (ante, § 303) is also occasionally applicable; for mis
take may be negatived by other instances of the same sort, even though the 
other instances cannot be connected with the defendant.6 (3) The System 
principle (ante, § 304) is applicable where the act of taking is to be proved, 
and a general system leading up to the act is offered as the basi:. of infer-

Smalley v. Hale. 37 Mo. 103 (" to disclose its 
[the transaction'sl true character, explain the 
acts of the parties, and throw light on their 
objects and intentions "): 1880, Massey v. 
Young, 73 Mo. 260, 273: 1898. Armagost v. 
Rising, 54 Nebr. 763, 75 N. W. 53!: 1847. 
Kauffman v. Swars, 5 Pa. St. 31 ("No case of 
this sort could be made out if it, were necessary 
to dissect the evidence, and show that every 
part of it was immediately connected with the 
party to be affected by it "); 1922, Colt & Co. 
~. Brown, S. C. ,110 S. E. 402 (fraud in 
making a contract): 1895, Leedom v. E. F. & 
C. Co .. 12 Utah 172, 42 Pac. 208. 

• 1876, Jacobsen v. Metzger. 35 Mich. 103; 
1896, Cohen v. Goldberg, 65 Minn. 473, 67 N. 

W. 1149: 1897, Pincus v. Reynolds, 19 Mont. 
564, 49 Pac. 145: 1897, Bennett t'. McDonald, 
52 Nebr. 278, 72 N. W. 268. 

, 1861, Woodward, J .. in Stauffer v. Young, 
39 Pa. 455, 460, suggests tha t the ordinary doc
trines of relevancy are not intended to be 
varied by such statements. 

§ 346. 1 R. v. Bleasdale, Eng. 
2 Compare the quotations ante, § 302. 
3 R. v. May, Eng. 
• R. v. Ellis, Eng., Dove v. State, Ark., 

People v. Cunningham, People v. Robles, People 
v. Lopez, Cal., Williams v. People, Ill., Bart.on 
c. People, Oh. 

• State v. Van Winkle, la . 
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ence; here the other acts should be so connected by common features as to 
indicate a general plan. Such requisites arc seldom fulfilled; and in most of 
the rulings the prior similar acts are excluded because their sole purpose is 
to show the doing of the act, and ~'ct the~' do not fulfil the requirements of 
the S~'stem principle.6 So f!tr, however, as the object is mercl~' to negative 
the innocent intent accompan~'ing a pro\'ed act, the question should be gov
erned by the Intent principle. 

§ 347. Se.me: State of the Law in the Various JUrisdictions. The prece
dents in the various jurisdictions illustrate the de\'elopment of the foregoing 
principles with more or less consistency.1 

I Lewis r. State. Kan .• Shears v. State. lnd.. ('xeluded): 1921. Denuisou t·. State. Ii Ala. 
People v. Schweitzer. Mich .• State r. Goetz. App. 6i4. 8S SO. 211 (larceny of an auto-
State ~. Relwis. 1\10 .. Cheny t·. State. Oh., mobile; larceny of another automobile several 
Walker's Cnse. Va., S(,huser v. State, "'is. llI01Iths before and at a different place. ex-

§ 347. I E:-;ULANU: 1820. R.I'. Ellis. 6 eluded); 
B. & C. 145 (larcellY by a rl!'rk: marked, shil- ArI:ansn~: 1881. Dove r. State. :31 Ark. 261. 
lings were put iuto the tm; the fact of se\'eral !W3 (larceny of a horse by a boy. who daimed 
successive takings from trll' ti!! on the same day that be had merely jumped on the hor.e und 
was admitted" to show the character" of the rUll awuy to escape a whiIlping from hili father; 
act); 1845, R. v. l\lay. 1 Cox Cr. 236 (larceny ('\'idence that the defend:lIlt had t3ken a bridle 
of money on the 9th by a sen'ant in a shop; a from another person. at an unspecified time and 
larceny from the same till on the 13th was ad- place. excluded); 1881. Endaily /'. State. 39 
mitted. apparently to negatiYe the idea of the Arl:. 2i8. 280 (larceny of horses: larceny at the 
money being placed on the defendant's per~oll same time of n saddle and u bridle. taken from 
by others); 1848. R. v. Bleasdale. 2 C. & K. fI~hcr persons and put on the hor:;es. not ad-
765 (larceny of coal by cutting beyond the mit ted to show intent): 1920. Peurrow !'. State. 
boundary-line beneath the ~urface; to show 1-16 Ark. 201, 225 S. W. 30S (Jar~eny; similar 
that the trespass was kn()\\ing. the fact was primes at same place. admitted to test credibil-
received of similar cuttings into the 1:10(\ of 30 ity) ; 
other proprietors); 18.~S. R. v. Southwood. 1 Callfo),nia: 1868. People r. Robles. :~4 Cal. 591. 
F. & F. 356 (to show the stealing of,three book:" 5!J:~ (larceny of sheep of R.; the fa(·t of the 
of account. the fact of the destruction of theft of W:s sheep. which were herded 'with 
another was held not "material"; "it would n:s. drh'en off and sold by the same persons. 
be merely bad conduct in one instance inducing admitted as indicating intent): 1881. People 
a probability of bad conduct in llllothcr"): 1'. Lopez. 59 Cal. 362 (finding of other horses. 
1864. R. t'. Reardon. 4 F. & F. 79 (other larcen- db-appearing at the same time. in the defend-
ies. admitted to negative mistake): 1911. lwt's possession. admitted): 1885. People t·. 
Adamson's Cnse. 6 Cr. App. 205 (larceny by Cunningham. 06 Cal. 668. 4 Pac. 1144. 6 Pac. 
trick; similar offence a week later. admitted). iOO. 8ol6 (larceny of cllttle; the defence being 

CANADA: 1897. R. v. :\lcBerny. 29 X. Sc. innocent purchuse from a third person. the 
327. 328 (larceny by trick; other similar acts. fuet was admitted in rebuttal that cattle oi 
admitted); 1916. R. v. Doyle. 28 D. L. R. 649. ttnother person were stol!'n from the same 
N. Sc. (stealing; questions to a \\itness about premises at the same time and found in the 
another and later theft by the accused. not dc·fendant's p05session; Thorntfm. J .. diss.): 
connected with the offence charged. held im- 1~94. People I'. Fehrenbach. 102 Cal. 394. 36 
proper. though no objection was mnde by Pac. lli8 (taking money deposited with a 
accused's counsel ~ a new trial was ordered) . confederate; defendant's attempts to induce 
1916. Rivet v. The King. 27 D. L. R. 695. Que. another to deposit in the same way. admitted) ; 
(theft; other thefts admitted. on the facts). Colorado: 1897. Housh v. People. 24 Colo. 262. 
1921, R. v. Doughty. 64 D. L. R. 423. Onto .50 Pac. 1036 (larceny of sheep by fraull; sim-
(theft of bonds of S.; a former plan to extort i1ar transaction with another person at the Bame 
money from S., admitted to e,-idence intent). time. admitted to show intent); 

UNITED STATES: Federal: 1907. Chitwood Columbia (Dist.) : 1905. Ryan V. l:1. $ .• 26 D. 
1). U. S .. 8th C. C. A., 153 Fed. 551 (secreting. C. App. 74. &3 (larceny of a trunk; possess;on 
and stealing mail contents; defendant's de::- of a forged letter. held inadmissible) ; 
truction of mn.i1 by burning shortly before. ad- Delaware: 1910. State c. Effier, 25 Del. 92. i8 
mitted to evidence intent); - Atl. 411 (larceny by trick; similar tricks \\ith 
Alabama: 1839, State V. Wisdom. 8 Port. 511. other persons about the samr! time. admitted); 
516 (negro-stealing: that the defendant was H1l3. Effier v. State. 27 Del. 62, 85 At!. 731 
seen talking with other slaves shortly before. (conspiracy to steal by trick; similar trick 
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three months later, done upon another pel·son. time and phwe. excluded); 1898, State o. 
excluded; clearly unsound; the "pillion mi~- ~Iarceaux. 50 La. An. llai, ~·I So. fJll (defend-
conreh'cs the distinction uetwc('11 illtent and nnfs admissions of former simibr IlIrccnies 
idelltity) ; and of u plan to continue them, admitted) ; 
f'lorida: 1!)():l, Baldwin v. Stati.' . .J(j Fla. 115, MaillC: 1:->55. Pike t'. Crchore.·10 "Ie. 503. r,11 
35 So. 2::!0 (Iar('eny of j.:rain; othl'r ar·ts forming (to dispro\'l) the receipt of money sent hy mail 
part of a plan. admitted) ; ill Scpt('mher, Isa·t, the fact was offered of the 
Illinois: IS!!i. WilliaIlls ". i'eopk !fir, Ill, l:l:!, finding in 1&:36, in the housc inhahited in Sep-
46 N. E. i·\H (a~snult wit.h ill[('nt to Hteal; t(,lIIher, 18::.J, hy the h~tlcr-carrier delivering 
pre\'ious lar"euie:ol about th ... ~allle pla"l) and It·tlers at the alleged pnyeIJ's town, of secrelcd 
time, admitted to show a gl'nNal plan of pick· lettcrs, dal"rl Ii>:\-I, direclcd to persons in that 
ing pl)rkct~ during the prl'"l'III'C of a rirr'u"); town. and o(l<'n('d; ('x('luded); 
1902, !lis!.o!> I'. P,'ople. 1\/·1 Ill. :105, tj::! :\. E. iS5 "lIarY/IllId: 1!):!I. McClelland t', State, 138 Md, 
(larreny of wirc; d,of"ndan(s Ht('alinl! of ;,:la, 11-1 Atl. ,'j~·1 (jt·\\·(·lry; other larcenies hy 
another lot of wire, sh.,rtl.,· before. "x('luded); defenda"t from th(' ~ame store in 1L ~eries of 
Indiana: 1871. Bonsall ". State, ar, Ind. ·101 vi"its, admitted to ~how "a cummon design or 
(Iare"n,\'; robber~' of the slime (It'rson on the sy,t"I11") ; 
next day. excllld"d); ISfJi. Sh"ar~ 1'. Stall', 1·17 JIichiua7l: l~il, Pe"pl" ". S('hweitzt'r, 23 Mich, 
Inc!. oSl, -16 N. E. 331 (other larcellie.<. not. admis- :;01 (prior larc('ny (If other articles from the 
~ihle to show the fact of ('''lIlmi~,ion of the lar- ~allll' ])('r>'on, exr:iueled); Ib!J4, People t', 

ceny charged; nor e\'en to ,how intent where l\t:u'hC'n, 101 ~lich. 401. 404, fi!J X. W. 6(i.J 
as hC're "proof of the ('ommission a,; drarged (pot'ket-Iareen,)'; that the defendant shortly 
('arri(''; with it thee\'idellt implir'ation of a ('rim- before Wl\5 seen f('cling in other persons' pock-
inal intent"; wrong on bot.h p()i"t~, and of no (·ts. adrnittl'd to show intent); I!JO.';, fieymour 
\'alue); I!IW, Haw1dns t'. State, IS;; Ind. 1-17, v. Bruske, 1·10 ~li('''. 244, 103 N. W. Ul:l (COII-

II:! :\. E. ::?3~ ("onspirn!'y to enmlllit l:lrr('n~'); version of logs; defendant's" general business 
1921. Zimmerman t. Stat<'. Ind.·. l:l0 of co/werting thc logs of other people in this 
:-<. E. 235 (larc'enyof automohi!,,; anothcr lakIJ", excluded; erroneous); 1!)::!1. People I', 

offence of th .. kind, admitted) ; Di Pietro, 214 l\1i"h. 50i. l~a X. W. ::!:! 
lrulian T,'rrilury: 1905, Clampitt t'. U. S., 0 (larceny "f Ilutom,-,hile; sale of othl'r cars by 
Ind. T. !l2. SflS. ,,'. G(l(j (lareen~'; pos;essiollof defendant. admittc'd to show n schemt', etl',); 
other ;imilar ,to len propert)'. admi~sihle); Mi"''''.<oln: Hltn, State t', :\Ionrot', 142 !\!inn, 
Iowa: I~(IU. State t·, \'an Winlde. hO Ia. Ir,. 39·1. li:!:\. W. :11:3 (Jar('eIlY of an automobile; 
18.45 X. ,Yo ass (larceny of ('attle; the stcal- other similar act~ sho\\;n~ ~ystcIll. admitted); 
ing of other ('attic from the oWller in questioll at J/isslluri: 180a, State v. GoNz, :14 :\10. ~5, \10 
the same time, admitted as indicating that the (larceny; other larccnies on the same day, 
cattle charged to hU\'e been ~tolcn had nnt ahout the ~ame hour, and ill stort's ncar by, 
Slra) cd hut had heen stolcn); 1902, :;;tatt' ,', ex<'lUlled, 110 connection hein~ shown between 
Wnrkernagel. liS la, 12, 91 X. W. i61 !Iur- the difTercnt felon;"8); ISBO, State I'. Hen\'i~, 
ccny (.f hogs; larceny of hnrness, cxdudC',1 on il :\10. 421 (larreny of ('attic; other larcenies 
the fIlets); 1905, Bank of Irwin t·. ,\meriean of cattle eX('ludcd); H122. State t'. Kolaf .. , -
Exp. Co .. 12i la. I, 102 X. W. 10i (loss of a !\Io, ,:!:J6 S. W. aD:) (lareen)' of automobiles); 
package of money; that the bank had suffered Monlana: 190G, State t·, Allen. :\Iont. 503. 87 
recently from thefts of an unknown employee, Pac. 1 ii (larccn)' of horses; other larcenies of 
excluded); 1906, !\Iicr r. Phillips F, Co., 130 horse~ nbout the same time, admitted) ; 
lao 570, 107 N. W. 621 (nction for coal mined Nebraska: IS!J8, Da\'is ". State. 54 Nebr. 177. 
by the defendall t underneath the plnin tiff's i4:\. W. 590 (larcen~' by hailee; fraudulent 
land by crossing the boundar;: of the defend- borrowing from n third person while using the 
ant's land; the filet that defendant had nlso horse taken, not received to show intl'nt); 
mined under H:~ land adjar:ent. waH excluded; New Jlexico: 190n, Terr. t'. West, 14 !'>'. Mex, 
the prc;cnt principles arc ignored; H, ", 546. (,!J Pac. 343 (i:Lrc('ny of a horse; stealing and 
Bit'l1sdllle. supra. not dted); selling of other horses, admitted); l!Jlfi, Swte 
Ka'''J!U!: 18G8, Lewi., v. ;o;tate, 4 Ran. 306 1'. Pino, 21 N. 1\J. GGO, 158 Pac. 131 (larceny; 
(larceny; the fact admitted of the eareful ar- stealing of other cattle in the same herd, nd-
rangement of the premises for f'oncealinj.: goods, mitted; it was" but one single transact-wn ") ; 
the finding of many stolen articles ;('creted, ,Yew York: W13, People r. KIli.Z, 209 N. Y. 311, 
etc,. as showing "a c:ombination betwecn th~ 103 N. E. 305 (larceny b~' manipulation of 
appellant and the others to carry 011 a general stocks; similar proposal made about the same 
lltealing business "); 1883. State 1". Thurtell, time. admitted to show intent) ; 
29 Kan. 148 (larceny; the defendant's belong- .\'orth Caro/ina: 1919, State v. Stl!ncill, 178 
ing to a gang of horse-thieves. exdudrd, he- X. C. 683, 100 S. E. 241 (larceny of tohacco 
caU5il shown by reputation only. but "Iso from L.; lurceny of tobacco from \\' .. admitted 
this st'ems incorrect irresl'ecth'e of the mode as part of a series of trnllsactionli showing a 
of proof); general design); !!J19, 8wte 1'. l\1inf'lrer. 178 
LouUJifHUl: 18!J4, State v. Dates, 16 La. All. N. C. 698. 100 S, E. 339 (larceny of 11 watch 
849, 15 So. 204 (another larceny at a different and money; Swte r. Stancill followed) ; 
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§ 348. Same: Sundry Limitations. (1) Throughout the preceding topics 
it has been secn that under the Intent theory the purpose was to negath'e 
innocent intent; if the jury filld the act prO\'ed, the:-' are to use the e\"idence 
in question to determine the Intent. It is immaterial that mistake 01' inad
\'(~rtenee has not been expressly set up by the defendant; for the prosecution 
is bOllnd as a part of its case to prove the criminal intent and therefore to 
negath'c innocent intent; for example, if the jury on retiring ugreed that the 
taking had been pro\'ed, and then proceeded to determine thc intent, they 
might find thell1sch'cs without sufficicnt cvidencc, it' these former acts were 
not before thcm as a part of the e\'idcnce. It is therefore an error to suppose 
that the evidcnce under the I ntcnt principle is only lwailahle after the de
fClldant l!(ls expressly s1lggested mistake or inadvertencc as his exoncration.l 

);'0 doubt it would bc fairer to thc cause of the dcfendant to cxclude the 
e\"idence, if he docs /lot propose to make (lnyisslIe as to intent or inacl\·ertence. , 
Dido: l!;:~a, Cheny r. State, 7 Oh .. Pt. 1. 222 rnttle; thdt f.f other ('attic at thc snmc time. 
(larceny of a hor~e; SUbEcqucnt engagcm~nt of ntlmitt .. <II; Ill:?!' Hunt 1'. State. 89 Tex. Cr. 
the rlef~ndant with others" in one Iinc as horse- 89. :!::!9 S. \Y. 870 (Iareeny of automohile; 
thi.:!\·c;". excluded); 11:;.19. Barton t·. State. 18 theft of other automobiles. not admittcd on 
Oh. 2:?l (n larccny of money from E .. on thc the fa~t,;) ; 
night bcfore the alleged stealil:g of a horse from Utah: 1913. State 1'. Bowcn. 43 Utah l11. 134 
T .. not admitt<!d to ,how in\ent) ; Pac. 623 (larceny of a cow from B.; theft of 
Oklahoma: IS99. BebNstein r. T.:!rr .. 8 Old. fivc other c:attle and a horse. as shown by thc 
4li7. 58 Pac. 641 (Iarccny; other larcenies defendunt's pos~e5Hion of thl>ir hidcs. without 
formin~ part of a general plan. admitted); sho,,;ng that any of them were stolen. held in-
1921. Williamson I'. State. Ok!. Cr. .:!OO adrui,;sible; the opinion cnrelcssly fails to 
Pac. 462 (larceny of meat; a" :;cries of other mnke c1enr whether the other thefts. if duly 
similar larcenic,;" hy defendnnt in thc neighbor- eddcnred. would IHl\'c heen ndmiEsible); 
hood. exelllrl~d on the fart~); Fermollt: 1l'92, State t·. Kelley. 65 Vt. 53!, 27 
DU(Jrm: ISSR. Stnt~ r. Harding. 16 Or. 493 .\tl. 203 (larceny; other st('ulings on the same 
(larceny; that the dcfendnnt. while going to trip of a wligon. udmitted) ; 
the plncc. lI'Saulted It co-conspirator. admitted) ; Vlroinia: 1)',20. Walker's Case. 1 Leigh 574 
1000. State v. Sa\·age. 3ll Or. 191. no Pae. (larceny of n \Val ell. chain. and key from T.'s 
610 (larceny from no express company; in- house; the fact e>f the dcfendant's stcaling on 
stances of a former plnn to roh an express <'nr tile snme day a r:lcuk from T.'8 house. rejected) ; 
of the same company. ndmitted); ll'r..,hiIl0Ioll: 1901. State 1'. Gottfreedson. 24 
Tenne.,sce: 1884. Links v. State. 9 Lea 701. 712 Wash. 308. 114 Pac. 523 (larceny of a horsc; 
(larcc!lY by sllbstitutin~ a chenp ring for a defendant's lurc('ny of anothcr horse turned on 
valuable one in a jeweller's tmy. while thc the range with thc former. excluded; un-
jeweller was uttcnding to another matter. the sound) ; 
defendant h:J",ing at thc time purchased ll'isconsin: 1874. Schnser 1.'. State. 36 Wis. 42ft 
another cheap riug and leit it for engra''';ng; (n former larceny from another pcrson, ex-
the fnct of two similar acts in other stores. one eluded) ; 
in another St.utc. admitted to negati\'e mis- WyomirlO: 1920. State v . .Tones. 27 Wyo. 46. 
tnke; compare State r. Dcfrc('~e. arlte. § 321); 191 Pac. lOi5 (larceny; possession of other 
Texas: Gilbrait r. State. 41 Tex. 567 (Inrccny Ilf a good,; not shown to ha\'e been stolen. not nd-
bull; lnrceny of a steer belonging to another mitted) ; 
person. excluded. chiofly hccause the record For othcr instances. compnre thc citations 
showed the conditions and purpose of its u~e of Inrceny by trick. under falsc pretcnces (tlnle. 
too imperfectly); 1892. ~ixon v. State. 31 § 321). of Inrcenies forming inseparable parts of 
Tel:. Cr. 205, 208. 20 S. W. 364 (larceny of a an act (antc. § 218). and of larcenies identifying 
horse; prior possession and sale of other horses the goods taken (p~t, § 415). 
stolen from another place. excluded); 1898, § 348. 1 1894. People 'v. Tucker, 104 Ca\. 
Unsell r. State. 39 Tex. Cr. 330.45 S. W. 1022 4~1). 38 Pac. 195 (larceny of money from L. on 
(theft I)f cattle; prior thefts of cattle. e;occluderl .Tnn. 18; anntllcr hll'ceny of money from L. on 
on the facts); 1~98. Holt t·. State. 39 Tex. Cr. Jan. 17. offercd to ncgath'e a defence that tho 
282. 46 S. \\'. b29 (Inrreny; another larceny taking on Jun. 18 was done to preservc L.'a 
IldOlittcd on the fac!;;); 1919. Mueller v. State. money ns a friend; excluded because no such 
85 Tel:. Cr. ApI>. 346. 215 S. W. 93 (larceny of defence was madc). 
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§ 348 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

But if the State should therefore wait till the defendant's case was put in, 
so as to find out whether such an issue is to be met by him, the State would 
then presumably be met by his objection that new matter cannot be first 
introduced on rebuttal (post, § 1873), and would thus be prevented from 
using the evidence at all. Either, then, (a) the rule for the scope of rebuttal 
must be liberally construed for the State in such cases; or (b) the accused must 

• 
be required to announce, before the State closes, whether he will make an 
issue on the point of Intent (both of which alternatives seem improbable 

• 

of acceptance); or (c) the rule must stand as sta!ed above.2 

(2) The defendant m8.Y equally resort to former acts as indicating a general 
honest purpose, proviried there is similarity enough in the occasions to make 
the former acts relevant by tile general principle.3 

§ 349. Kidnapping and Enticement. On a charge of kidnapping, entice
ment to escape, or the like, the analogies of proof of larceny are appli
cable.1 

9. Robbery, Burglary, and Extortion 

§ 351. Robbery and BUrglary; General Principle. (1) No opportunity 
seems here to arise for the application of the Knowledge principle (ante, § 301). 
(2) The Intent principle (ante, § 302) allows the use of another similar act 
wherever, assuming the act to be otherwise proved and tile intent to be in 
issue, the recurrence of the act negath'es tile possibility of mistake or good 
faith.l (3) The System principIa (ante, § 304) assumes that the act itself is to 
be proved and purposes to infer its probability from the existence of a general 
design or system; the other acts offered to show this should be so connected 
as to indicate a common design; but this requirement is often not met.2 

2 The above qualification was called forth 
by comments by H. H. Coleman. Esq .• of 
Vicksburg. Miss. 

'1897. Hendry ~. State. 39 Fla. 235. 22 So. 
647 (larceny of cattle: a custom of cattlc
owners to drive 011 and se1J friends' cattle with 
their own. not admit. ted. where the defendant 
was not a friend of the owner of the rattle 
taken): 1869. Foster v. People. 18 Mich. 266. 
277 (1lll'ceny of a horse: an attempt by the de
fendant. within six months before. to purchase 
a horse. not admitted to show honest intent. the 
defence being that the horse was purchased. not 
stolen). 

§ 349. 11849. Taylor n. Horsey. 5 Har
ringt. Del. 131 (business as a negro trader. ad
mitted to show the intent of purchase. under a 
statute forbidding purchase with intent to ex
port); 1841. Com. v. Turner. 3 Mete. Mass. 19 
(kidnapping with intent to transport. the tak
ing of the child not being disputed: the fact of 
the defendant's attempt on the prcvious day to 
get possession of another child. admitted to 
show his intent): 1913. People~. Pettanza. 207 
N. Y. 560. 101 N. E. 428 (kidnapping: kid
napping of another boy. not admitted. on the 

facts): 1839. State v. Ford. 3 Strobh. S. C. 517 
(indictmer.t for stealing sla\'es: the fact rJ
ceivcd of an unsuccessful solicitation by the de
fendant to the witness. two years before. to 
undertake such work: O·Neall. J.; .. Remote
ness of time. where tho party made declarations 
pointing to this corrupt intention. cannot 
render the evidence incompetent ...• If it 
could be shown that he had thrown out dark 
hints to others who had declined. might it not 
be considered as the natural consequence that 
his solicitations would be followcd up until he 
found his man? "): 1848. Cole v. Com.. 5 
Gratt. Va. 696 (ad\;sing slaves belonging to 
E. L. to escape: e\;dence of a similar advising 
of slaves belonging to other persons. excluded). 

For enticement to prostitution. see post. § § 357. 
401. 

§ 351. 1 Kidd's Trial. R. v. Briggs. Eng .• 
People v. McGilver. Cal .. State v. Cowell. Nev., 
State v. Desroches. La. 

2 l\Iason v. State. Ala .• Ford~. State. Ark., 
Com. ~. Scott. !\lass.. Lightfoot ~. People. 
l\Iich .. State v. Greellwade. Mo .• Swan ~. Com .• 
Pa. 
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§§ 3DO-3i3j LARCENY, KIDNAPPING, ROBBERY § 351 

(4) The principle of Inseparableness (ante, § 218) will sometimes admit evi
dence of other offences inseparable from the narrative of the substantive act 
charged.3 

In general the considerations applicable to the preceding topic (Larceny) 
are also here applicable.4 

3 1849. Com. v. Williams. 2 Cush. Mass. 584 
(burglary; the possession of a large number of 
burglar's tools was shown. but some of them 
were not fitted to the commission of the partic
ular offence; admitted. hecause they were 
part of the mass or parcel. .. without sanctioning 
the admission of e\;dcnce merely tending to 
show that the defendant had in his possession 
instruments adapted t{) the commi~sion of other 
crimes "); 1905. State v. Rudolph. 187 Mo. 67. 
85 S. W. 584 (murder during rob ben'; the - . 
deceased's presence under a warrant for the 
accused for another rohbery, admitted). 

4 ENGL.\ND: 1696. Captain Vaughan's Trial. 
13 How. St. Tr. 499 (treason by cruising under 
the French flag in the" Loyal Clcncarty". with 
intent to capture English subjects and veB8els; 
after pro\;ng the cruising in that vessel. the 
prosecution offered to show" that during this 
war. before IlIId after the treason laid in the in
dictment. he was a cruiser Upon nnd taker of the 
kinK'S ships. and this fortifies the direct proof 
given of the intention; . . • we would produce 
collateral e\;dence, t.o induce a firmer belief of 
that special overt act. by sho\\;ng you that he 
hath made it his practice during the war to aid 
and assist the king's enemies"; L. C. J. Holt: 
.. I cannot agree to that . . . ; because a man 
has a design to commit depredation on the 
king's subjects in one ship. does that prove that 
he had an intention to do it in another?" ; this 
ruling is clearly wrong. and is entirely incon
sistent with the next one); 1701. Captain 
Kidd's Trial. 14 How. St. Tr. 1M. 182 (piracy; 
the defendant was commissioned by the king in 
1696 to destroy the pirates in the Indian seas. 
but was now charged with piracy in those re
gions; he admitted the capture of the ship as 
charged. but pleaded that it was done under his 
commission; to disprove this lawful intent. evi
dence was given of a serice of pre~;ous and sub
eequent maraudings on the same voyage; 
L. C. B. Ward: .. The seeming justificat.ion he 
depends on is his commissions. Now it must be 
observed how he acted v.;th relation to them. 
and what irregularities he went by; •.• what 
he did before shows his mind and intention not 
to act by his commissions, which warrant no 
such things .••• Now no man knows the 
mind and intention of another but as it may be 
di~covered by his actions ") ; 1796, R. II. 

Vandercomb. 2 Leach 4th ed. 708 (burglary; 
a previous larceny from the same house. re
jected); 1839. R. v. Briggs. 2 1\100. & Rob. 199. 
Alderson. B. (robhery; the fact received of the 
robbery by the defendant of another person 
at the same place a abort time in hours 
before). 

U:"TED STATES: Alabama: 1868. Mason!). 
State. 42 Ala. 5:,2 (the fact admitted of a series 
of other burglaries hy the defendant and others 
under similar conditions. during the same week. 
and in the same region); 1921. Wenthers fl. 

U. S .• 9th C. C. A .• 112 AU. 254) assault with 
intent to rob; other similar prior assaults. ad
mitted w show intent) ; 
Arkansas: 1879. Ford fl. State. 34 Ark. &19 
(murder committed during a robbery of B.; 
the fact received of a general plan to rob the 
stores of B., Coo and J.); 1915. Davis v. State, 
117 Ark. 296. 174 S. W.567 (burglary; other 
burglaries the same night by the same persons 
in the same to,,·n. admitted) ; 
California: 1874. People~. Dubois. 48 Cal. 551 
(hurglary; another burglary of the same room 
on the night before. excluded); 1885. People v. 
McGilver. 67 Cal. 55. 56. 7 Pac. 49 (burglary; 
that the defendant was arrested while breaking 
into another st{)rc lind that burglar's tools were 
found upon him. admitted); 
Illinois: 1921. People t. Armstrong. 299 Ill. 
349. 132 N. E. 547 (burglary; other burglaries. 
by deft and a co-indictee, admitted on the facts); 
Indiana: 1893, Frazier t'. Etate, 135 Ind. 38. 
41. 34 N. E. 817 (other burglaries by the de
fendant Ce. thc same night. admitted to show 
that he .. was out on a mission of burglary") ; 
Iowa: 1003. State v. Berger. 121 Ia. 581. 96 
N. W. 1094 (hurglary of a rl'jlroad car; sundry 
prior misdoings. excluded); 1904. State v. 
Donavan, 125 Ia. 239.101 N. W. 122 (burglary; 
the finding of goods stolen from other parties. 
admitted) ; 
Ka718lU: 1913. State V,. Wheeler. 89 Ran. 160. 
130 Pac. 656 (burglary; other burglaries. with 
which the defendant was not shown to be as
sociated. held improperly nrlmitted) ; 
LouiBiana: 1896. State v. Desroches. 48 La. 
An. 428. 19 So. 250 (breaking and entering with 
intent to rob; a shooting at the same time. ad
mitted t{) show intent) ; 
MC18scu:hmetta: 1877, Com. v. Scott. 123 Mass. 
225.234 (robbery of the Northampton Bank; 
the fact received of various eriminal doings 
showing a general plan to rob banks. and in 
particular the one in question) ; 
Michigan: 1868. Lightfoot fl. People. 16 Mich. 
507, 510 (burglary; a former burglary of the 
£lame house within a year. excluded); 1901. 
People 11. Henry. 129 Mich. 100. 88 N. W. 77 
(breaking and entering; convictions of larceny 
on two fOl"lller unconnccted occasions. ex
cluded); 1009. People 11. Burke. 157 Mich. 108, 
121 N. W. 282 (blowing up a bank; conviction 
for a similar crime in 1904 in Indiana. ex
cluded) ; 
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§ 352. Extortion and Bla.ckmaU (Robbery by Threatenjng Demands). 
The principles that here apply are those of Knowledge and of Intent. (1) It 
may be argued that the successful obtaining of money on a former occasion 
by similar means tends to show the !:.cquisition of knowledge that money 
can be obtained in this way (ante, § 301). This argument, however, as here 
applied,! seems somewhat forced; such knowledge being a matter of common 
understanding and not needing to be proved. (2) It is clear, however, that 
the Intent argument is entirely applicable, i.e. the doing of similar acts at 
other times tends to negative the supposition that the demand on the occa
sion charged was made in good faith (for example, with a genuine desire to 
obtain compensation for supposed injuries). TIJis use of such evidence is 
generally sanctioned.2 

Mi88i88ippi: 1898. McGee v. State, Miss. 
-, 22 So. 890 (robbery; independent assault 
committed at the same time and place by the 
d~fendant's employer upon another person, 
excluded) ; 
Missouri: 1880. State v. Greenwade, 72 Mo. 
300 (the robbery of\H. was planned, and L. 
being mistaken for H. was first robbed; the 
ract of the plan and the robbery of Ii., admitted 
on the charge of robbing L.); 1903. State r. 
Spray, 174 Mo. 569, 74 S. W. 846 (robbery; 
another robbery ncar by and about the same 
timeofnight,excluded); l!J07,State v. Toohey, 
203 Mo. 674,102 S. W. 530 (burglary of a sleep
ing-car; burglary of another car. coupled to 
the former. at the same time. admitted); 1919. 
State t'. Cummins. 279 Mo. 192.213 S. W. 909 
(other burglaries of a co-conspirator admitted, 
on the facts); 1917. State t·. Patterson. 271 ::\10. 
99, 196 S. W. 3 (robbery; attempt at extortion 
from B. in a similar manner, admitted> ; 
,verada: 1877, State v. Cowell. 12 Nev. 337 
(burglary of A.'s house; the fact admitted, to 
show intent, that a fe\\' days beforehand the 
dofendant had planned with others to rob A. 
on the street and desisted only because they 
learned that he had no money about him) ; 
New J er8ey: 1898, Leonard v. State, 60 N. J. 
T,. 8, 41 Atl. 561 (possession of burglar's tools; 
conviction of larceny. and suspicious conduct 
near a dwelling. excluded) ; 
New York: 1880, Hope v. People. 83 N. Y. 419, 
423, 428 (robbery of the key of a bank; e~;
dance admitted of two prior unsuccessful at
tempts by the defendant to rob the same bank, 
118 indicating with other facts a general plan \\;th 
other persons to rob the bank, the latter rob
bery being shown to have been committed by 
the key-robbers); 19M, People v. Loomis, 178 
N. Y. 400, 70 N. E. 919 (confession of another 
burglary, not admitted on the facts); 1921, 
People v. Hassan, Sup. App. Div., 187 N. Y. 
Suppl. 115 (larceny and burglary; other prior 
crimes exciuded, on the facts) ; 
North Carolina: 1916, State r. Fowler, 172 N. 
C. 90 S. E. 408 (burglary; other recent 

excluded on the racts) : 

• 

Ohio: Coble v. State. 31 Oh. St. 100 (assault 
with intent to rob; an assault upon another 
person in the same \'icinity about five minutes 
later. not admitted to show intent) ; 
Oklahoma: l!Jl i, Miller v. State, 13 Oklo Cr. 
lir.. IG3 Pac. 131 (robbery; another robber~' 
the night before. excluded) ; 
Pelln-'!ylrallia: 1883, Swan v. Com., 104 Pa. 
218 (robbery of a store of B. on the night of 
September 13; the fact of the defendant's com
plicity in a robber~' of the house of R., .. about 
the same time", in the same township, rejerted. 
because there was no .. system established be
tween' the offence on trial and that introduced, 
to connect it with the defendant"); 
Texaa: 1894. Dawson V. State. 32 Tex. Cr. 535, 
552, 25 S. W. 21 (prior and subsequent burg
laries. admitted on the fa<'ts); 1898, Long v. 
St:1.te. 39 Tex. Cr. 537. 47 S. W. 363 (other 
burglaries in the neighborhood about the same 
time, excluded); 1903, Glenn v. State, TelC. 
Cr. . ,76 S. W. 757 (burglary; other anony
mous burglaries of the same house, excluded) ; 
1907, Herndon v. State, 50 Tex. Cr. 552, 99 
S. W. 558 (burglary; possession of goods stolen 
from another house, elCcluded on the facts) ; 
Waahington: 1902, State v. Norris, 27 Wash. 
453,67 Par. 983 (burglary of an c.dja()o~nt house 
on the same night, admitted) ; 
Wi8consin: 1881, Neubrnndt V. State, 53 Wis. 
89, 91. 9 N. W. 824 (breaking with intent to 
steal B.'s goods; the taking of goods of other 
persons from the same house at the same time, 
admitted to show the intent). 

§ 351. 1 In R. v. Cooper, Eng., infra; 
quoted ante, § 301. 

2 ENGLAND: 1758, Barnard's Trial, 19 HoW. 
St. Tr. 825 (charge of sending threatening let
ters; a series of them offered; objection, not 
pB5Sed on, that "one felony, whoever it may 
affect, cannot be evidence of another felony") ; 
1830, R. v. Winkworth, 4 C. & P. 444. Parke, J. 
{robbery by demanding money under threats 
of \;olcnce; the accused, one of a mob in front 
of the prosecutor's house. came up and civilly 
advised him to give them money to get rid of 
them; to show that this was not bona fitk 
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§§ 300(373) EXTORTION, ARSON §354 

10. Arson 

§ 354. General Principle; State of the La.w in the VariC/us Jurisdictions. 
(1) The Knowledge principle (ante, § 301) has here usually no scope for 
application.1 (2) The Intent principle (ante, § 302) is constantly applied. 
Where the act itself is conceded or otherwise proved, and the subject is to 
negative inadvertence or accident, the recurrence of similar acts of firing by 
the defendant tends to diminish the possibility of an innocent explanation.2 

Moreover, the principle of Anonymous Intent (ante, § 303) is recognized as 
being here occasionally of peculiar utilit~-; i.e. the recurrence of a similar 
fire may tend decidedly to negative innocent intent, even though the author 
of the other fires is not shown; thus, the prosecution having negatived inno~ 
cent intent in the present fire by whomsoever set, the defendant may be 

advice. the fact was received of similar demands 
mnde at other houses on the same day by the 
same mob when the defendant was v.;th it); 
1819. R. v. Egerton. R. & R. 375. by all the 
Judges (robbery by threats of charging the 
prosecutor with sodomy; the fact of another 
attempt by the same threats on the next eve
ning to rob the prosecutor was admitted .. as 
confirmatory of the truth of the prosecutor's 
e\;dence. as to the transaction of the former 
day and as to the nature of those transac
tions"); 1849. R. v. Cooper. 3 Cox Cr. 5-17. 
Cresswell, J. (charge of feloniously accu~ing a 
person of an unnatural crime \\;th intent to 
extort money; the fact offered of former 
obtaining of money by similar methods. as 
told by the accused to a comrade; admitted. to 
show knOWledge of the likelihood of money he
ing offered); 185;;, R. v. I\IcDonncll, 5 Cox Cr. 
153. ErIc, J. (excluding a former instance of a 
similar charge because the intent was clear here, 
iC the prosecutor was to be believed at all); 
1914. Boyle's and Merchant's Case, 10 Cr. 
App. 180 (blackmail by a newspaper editor; 
a similar transaction within a year, threaten
ing another person, admitted, to negative 
.. mistake or accident or absence of criminal 
intent "); 1914, R. v. Boyle and Merchant, 
3 K. B. 339 (demanding money by threats; 
similar act two months pre~'ious, done to 
another person, held admissible to show intent) ; 

UNITED STATES: California: 1898, People 
u. Lambert. 120 Cal. 170. 52 Pac. 307 (prosecu
trix Cor rape by her father. allowed to be asked 
whether she had not planned to .. put up jobs" 
on him to get him into prison and thus be free 
from control); Flarida: 1899, Wallace v. State, 
41 Fla. 547, 26 So. 713 (blackmail by threaten
ing to accuse A. of keeping a bawdy-house; 
similar threats to other similar women. admit
ted to show intent); Illinois: 1903, Glover v. 
People, 204 Ill. 170, 68 N. E. 464 (maliciously 
threatening to kill, with intent to extort money, 
deCendant's prior arrest, etc., oC the person 
threatened, and his demand for money, admit
ted, as showing the parties' .. previous rela-

tions"); Indiana: 1907. Eacock u. State, 169 
Ind. 488, 82 N. E. lOa9 (conspiracy to black
mail K.; other conspirncie! to blackmail, ad
mitted); Iowa: 1895. State v. Lewis, 96 Ia. 
286, 65 N. W. 295 (extortion of money by a 
newspaper publisher; pre\'ious instances of 
extortion from other persons, admitted merely 
w show guilty intent); Massachusetts: 1893, 
Miller v. Curtis, 158 Mass. 127. 131. 32 N. E. 
1039 (stated an/e. § 3-10); Scbraska: 1908, 
State v. Routzahn, 81 Nebr. 133, ll5N. W. 759 
(blackmail, by a chief oC police, le\'ied on a 
prostitute; the payment oC such sums to the 
deCendants by other prostitutes. held admis
sible); New York: 1921, People v. Ryan, 232 
No Y. 234, 133 N. E. 572 (blackmail by 
letters; sending of similar letters to other 
persons about the Eamo time. admitted, 
but not the burning of another store, on 
the facts); Pen718ylrania: 1893. Com. v. Sauls
bury, 152 Pa. 554. 558, 25 At!. 610 (extor-
tion by a constable; similar obtaining of 
money from another person. excluded; clearly 
erroneous); Tennessee: 1848. Britt v. State. 9 
Humph. 31 (the prosecutor wns a stranger and 
the deCendant was charged with obtaining 
money Crom him by false pretences that the 
prosecutor had passed counterCeit money and 
false pretences of having n warrant against 
him; to negative good Caith, the fact was re
ceived of the deCendant's having followed the 
prosecutor the next clay into the adjoining 
country and extorted other money, etc., by 
falsely claiming that the latter had stolen his 
o\·ercoat; citing R. v. Winkworth and R. v. 
Egerton); Washing/on: 1915. State v. Schu
man, 89 Wash. 9, 153 Pac. 1084 (policeman ac
cepting hush-money from prostitute; receipt 
of money Cram other prostitutes, admitted) ; 

For some analogous cases, see the citationa 
under False Claims, ante, § 340. and Impeach
ment oC Witnesses, post, § 963. 

§ 354. 1 It may have, where knowledge of the 
nature of combustible materials is to be shown. 

2 R. f. DOBset, Eng., Com. v. McCarthy. 
Com. r. Bradford, Mass. 
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shown to have kindled it.3 (3) The System principle (ante, § 304) supposes 
the act itself of setting the fire to be desired to be proved, and accepts former 
acts of the kind as admissible to show a design or system from which the 
setting of the fire charged may be inferred, provided the other acts have 
common features indicating a common plan.4 For this purpose, however 
(ante, § 304), the defendant's connection with the previous fires must be 
shown.!; The disinclination of the Courts to resort to this System principle, 
and their aptness, when using its rigoro'J.S test, to misapply it to evidence 
of mere Intent, have been already spoken of (ante, § 304), and are to be 
disapproved.6 

3 R. v. Bailey, R. II. Gray, R. v. Nattrass, person, nine months before, to burn a building 
Eng., Faucett v. Nicholls, People r. Murphy, of the defendant. admitted). 
N. Y .• State v. Thompson, N. C. UNITED STATES: Federal: 1914. Fish v . 

• R. 'D. Taylor, Eng., Martin r. State. Ala., U. S., 1st C. C. A .• 215 Fed. 545 (arson of a 
State II. Raymond, N. J .. Kramer v. Com .• Pa., yacht for insurance, in October, 1910; the 
State II. Ward, Vt., State II. Miller, Wis. burning of another yacht by the defendant in 

6 R. 'D. Reagan, Eng., People v. Kennedy. October, 1909. and of an automobile in Septcm-
N. Y., State II. Freeman, N. C. ber. 1910. under similar circumstances as to 

e The precedents are as follows: ENGLAND: insurance, etc., not admitt<ld); Alabama: 
1839. R. v. Howell. 3 State Tr. N. s. 1087. 1098 1855, Brock v. State, 20 Ala. 104 (n subsequent 
(felonious burning at a riot; preceding burn- firing of the same person's proper tv, excluded: 
ing of another house, admitted as evidence of a the point not raised); 1856, Martir: v. State. 28 
riot but not of design to burn the house Ala. 71, 82 (arson with intent to defraud; a 
charged); 1846, R. v. Dosset. 2 Cox Cr. 243, 2 previous attempt to hire some one to burn the 
C. & K. 306 (a hayrick had been fired by the same house. admitted); 1904. Mitchell t'. 
discharge of a gun in the prisoner's hand; the Stn.te. 140 Ala. 118. 37 So. 76 (arson of H.'s 
facts of the rick htwing been fired the da\' before house; the arson of the house of H. 's brother 
Bnd the prisoner being seen near it with a gun on the same night. n.dmitted); Arkansas: 1915. 
were admitted; Maule, J.: .. It is only by the Shuffield v. State. 120 Ark. 458, 179 S. W. 650 
conduct of the prisoner that a judgment can be (arson; defendant's burning of other premises 
formed whether the act was acridental or in- the same night. ndmitted, but not his prior con
tentional"); 1850, R. t·. Regan. 4 Cox Cr. 335 viction for stealing chickens); HalCaii: 1900. 
(the fact that the accused had given notice of Merricourt II. Norwalk F. Ins. Co .. 13 Haw. 
other fires and claimed the rewards in till; pres- 218, 224 (arson of one's own house in fraud of 
cnt case was apparently rejecteci as not strong insurance; questions as to prior fire-losses of the 
enough); 1851. R. v. Taylor, 5 Cox Cr. 138 plaintiff. excluded; no rule defined); Indiana: 
(evidence tending to show the uecus,)d's shure WH. Kahn v. State. 182 Ind. 1. lOS N. E. 385 
in other rick-fires of the same night. excluded, (arson; another fire in defendant's premises. 
except liS bearing on his conduct as to the fire five years before, excluded); Kmillcky: 1906. 
in question; the ruling seems erroneous. for Raymond v. Com., 123 Ky. 368. 96 S. W. 
part of the eddence was a threat" to light B. 515 (arson of the barn of V.. landlord 
from end to end", and thus a general connee- of R.; the defendant was Bubtenant of 
tion between the fires was supplied); 1866. R. R., and had been evicted by R. at the 
v. Gray. 4 F. & F. 1102 (indictment for setting instigation of V.; the burning (\f R.'s 
fire to the defendant's own house, with intent to barn four weeks before. excluded; flagrantly 
obtain insurance-money; the fact was reeeh·ed. erroneous, the defendunt having threatened to 
to negative accident. of the occurrence of fires get even with both R. and V.; Hobson. C. J .. 
in two of the defendant's former hOlliies Bnd of dis8.); 1917. Allen v. Com .• 176 Ky. 475. 196 
his claiming lind receiving the insurance-money S. W. 160 (arson of tobacco barn; arson of 
on both, though no evidence of the cause of other tobacco barns, admitted); "lfaryland: 
these fires 0.- of the defendant's connection with 1917, Freud v. State. 129 Md. 036. 99 At!. 
them was offered); 1882. R. v. Nattrass. 15 934 (fraudulent arson; plans for setting 
Cox Cr. 73 (charge of attempt to burn the other fires. admitted); lIfassachusclls: 1876, 
house by setting fire to articles so that the Com. v. McCarthy, 119 Mass. 355 (arson 
house would catch fire; the fact was received on Sept. 10; to show intent only, the 
that on the same day articles were found on fact was admitted of a setting fire hy the 
fire at.four different times in different parts oC defendant on Aug. 24 and Sept. 6 to a shed 
the house. ten feet distant from but connected with the 

CANADA: 1911. R. v. Wilson, 4 Alta. 35 building in question); 1878, Com. 11. Bradford. 
(arson to defraud; proposal to lure a third 126 Mass. 42 (arson; the fact of the defend-
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11. Rape, Abortion, and other Sexual Offences 

§ 357. Rape; General Principle. (1) Here the Knowledge principle (ante, 
§ 301) has no opportunity for application. 
ant's setting fire to the same mill n few nighte 
before, admitted to sll'.lw wilfulness and to 
negative accident or negligence; the Court 
apparently had in mind the stricter System 
rule, however, for they say that the evidence 
indicated .. that the defendant then had a 
settled purpose in regard to it", and that such 
evidence must be near enough to .. nfford a 
presumption" that the design con tin ues ; 
compare this Massachusetts peculiarity, ante, 
§ 321); 1!J20, Com. v. Leventhal, 236 Mass. 
516. 128 N. E. 864 (arson; other burnings a 
few months before. admitted to show fraudu
lent intent); .1Ifi.~souri: 1!J03, State v. Jones. 
171 Mo. 401, 71 S. W. G80 (burning of another 
house, and steali.ng of a horse. on the same 
night. admitted); 1!J18. State v. Bersch. 276 
Mo. 3!J7. 207 S. W. 809 (arson; other fires by 
the same parties. admitted); N cbra.~ka: 1899. 
Knight~ v. Stnte. 58 Nebr. 225. 78 N. W. 508 
(arson; defendant's setting of other fires in 
adjacent buildings on the same night. admit
ted); New Jersey: 1891. State v. Ravmond. 53 

• 

N. J. L. 260, 264. 21 Atl. 328 (arson in 1888 with 
intent to defraud; the occurrence of six fires 
between 1877 and 1883, in buildings in which 
the defendant was i.lterestcd. excluded. even 
as negativing accident, because there was" not 
the slightest connection between it and them" ; 
wrong applicatinn of the System theory); 
New }.[exico: 1905. Palatine Ins. Co. v. 
Snnta Fe, M. Co .• 13 N. M. 241, 82 Pac. 3G3 
(fraudulent arson; former burning of the plain
tiff's goods after increase of insurance. one year 
and a half before. excluded) ; New York: 18G5, 
People v. Kennedy. 32 N. Y. 141 (burning of a 
barn; the defendant was a discharged em
ployee living ncar by; the fact of an attempt 
by him to burn the employer's house about the 
same time was rejected. partly because the 
defendant was not sufficiently connected with 
it. partly because .. we cannot presume that he 
burned the barn because we presume that he 
attempted to burn the house"; no authorities 
cited); 1876. Faucett v. Nichols. G4 N. Y. 377 
(nction against an innkeeper for goods lost 
negligently by fire; defence. that the fire was 
set by a third person wilfully; to negative the 
theory of carelessness in the defendant's house
hold and show deliberateness by some one else. 
the fact was held admissible that on the same 
night an nttempt was made to fire another 
building, near by. with kerosene, etc .• as in the 
case of the defendant's building; but the Court 
say. obiter. without citing authorities. that such 
evidence could not have been admitted in a 
criminal charge against the defendant); 1892. 
People~. Murphy. 135 N. Y. 450. 456. 32 N. E. 
138 (arson of a barn; the poisoning of the 
owner's horses. and the mutilation of his car-

riages, on the same night. where another's were 
untouched. admitted to show a gl!neral though 
anonymous scheme of destruction. including 
the barn); 1898. People 11. Fitzgerald. 156 N.Y. 
253. 50 N. E. 846 (defendant, a trustee of 
corporate property, was charged with arson 
of it; the burning of other corporate property 
and the defendant's private property, more 
: 1.mn two years before. not shown to be in
cendiary. excluded); 1914. People r. Grutz, 
212 N. Y. 72. 105 N. E. 843 (arson to obtain 
insurance-money; complicity in nine other 
arsons for the same purpose. not admitted on 
the facts; three judges diss.); North Carolina: 
1856, State v. Freeman. 4 Jones L. 5 (two 
former attempts by the same servant. within 
a month or so. by setting fire to the same prem
ises. here rejected. because the defendant was 
not connected with them); 1887. State to. 

Thompson. !J7 N. C. 49G. 1 S. E. 921 (arson of 
an outhouse; attempted burning of the dwell
ing itself at the same time. admitted as showing 
that the same person had fired both); 18!J7 • 
State r. Graham. 121 N. C. 623. 28 S. E. 409 
(burning of a landlord's dwelling; the defend
ant's burning of his former landlord's dwelling. 
ten months before. excluded); 1902. State v. 
McCall. 131 N. C. 7!J8, 42 S. E. 894 (arson of 
a church; arson of a mill shortly before. ex
cluded); PennJJylrania: 1878. Kramer v. Com .• 
87 Pa. 2!J9 (setting fire to a hotel on .May 23; 
the fires were put out; the fact admitted that 
on the 25th. the defenrlant. who was a resident 
of the hotel at both times. attempted to set fire 
to the hotel; .. the purpose of the first attempt 
... was not complete. for that was to con
sume the building entirely; being saved, it was 
dearly the subject of a renewed purpose; and 
the evidence oi this renewed purpose tended 
strongly to show that the person was the same 
who had made both attempts"); Philippine 
Islands: 1!J13, U. S. t·. Evangelista. 24 P. I. 
453 (arson; prior setting of another fire, ad
mitted); Vermont: 1878, State 11. Smalley, 50 
Vt. 738. 750 (other burnings. not passed upon) ; 
1888. State r. Ward. 61 Vt. 181. 17 Atl. 483 
(an attempt by the defendant. four weeks 
previous. to burn the Rame barn. admitted); 
1898. State v. Hallock, 70 Vt. 15!J. 40 Atl. 51 
(arson of L.'s barn b~' defendant's procurement; 
an incendiary firing of L.'s dwelling-house six 
weeks before. admitted. to negative accident, 
and also to show. with other evidence, the de
fendant's plan to burn L.'s buildings); Wis
consin: 1879. State v. Miller, 47 Wis. 530, 3 
N. W. 31 (forger~' and larceny, not admitted on 
the Cacts as so intimately connected with the 
arson charged as to indicate a common purpol!C 
in all). 
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(2) The Intent principle (ante, § 302) clearl~' applies where the act is assumed 
as otherwise proved and the intent is in issue; i.c. in such cases, former acts 
of the kind are relevant to ncgath'e the intent as being of any other kind than 
to commit rape. (a) Where the charge is of assault with intent, the propriety 
of such evidence cannot be doubted. There should be some limitation of time, 
but merely to avoid the objection of unfair surprise (allfe, § 194). There need 
be no limitation as to the person assaulted, because the only purpose is to 
negative any other than the rape-intent, and a previous rape-assault on another 
woman has equal probative ndue for that purpose, for it is the general desire 
to satisfy lust that is invoked in this crime, and no particular woman is essen
tial for this. Accordingly, where the charge is assault with intent, former 
acts of the sort should be received without any limitation except as to time; 
though the Courts can hardly be said to have accepted this result fully. 
(b) 'Vhere the charge is of rape, the doing of the act being disputed, it is 
perhaps still theoreticalI,\' possible that the intent should be in issue; but 
practically, if the act is proved, there can be no real question as to intent; and 
therefore the Intent principle has no necessary application. The former 
acts, if availa,ble at all, must be available under the Design principle. 

(3) The Design or Plan principle (ante, § 304) requires that the former act 
or acts should indicate, by common features, a plan or design which tends to 
show that it was carried out by doing the act charged. Here it is obvious 
that there is much room for difference of opinion in a given case. The com
mitting of a. single previous rape, or rape-attempt, upon another woman may 
not in itself indicate such a. design, a view carefully examined in the follow
ing leading case: 

1876, Siale v. Lapage, 57 N. H. 289, 295, 290,303. CUSIIIXG, C. J.: "I think we may 
state the law in the following propositions: (1) It is not permitted to the prosecution to 
attack the chararter of the prisoner, unless he first puts that in issue by offering evidence 
of his good character. (2) It is not permitted to show the defendant's bad character b~' 
showing particular acts. (3) It is not permitted to show in the prisoner a tendency or 
disposition to commit the crime "ith which he is charged. (4) It is not pcrmitted to 
give in evidence other crimes of the prisoner, unless they are so connected by circum
stances ,\\;th the pllrticular crime in issue as that the proof of one fact ,\\;th its circum
stances has some bearing upon the issue on trial other than such as is expressed in the 
foregoing three propositions. . " It should also be remarked that this being a matter of 
jUdgment, it is quite likely that Courts would not always agree, and thl1t some Courts 
might see a logical connection whcre others could not. But however extreme the case 
may be, I think it will be found that the Courts have always professed to put the admis
sion of the testimony on the ground that there was some logical connection between the 
crime proposed to be proved other than the tendency to commit one crime as manifested 
by the tendency to commit the other. In the case under consideration, I cannot see any 
such logical connection, between the commission of the rape upon Julienne Rousse and 
the murder of Josephine Langmaid, as the law requires. I am unable to see any con
nection by which from the first crime can be inferred that the respondent was attempting 
the commission of a rape when he committed the murder, if he did it, other than sllch 
inference as I understand the law expressly to exclude." SmTH, J.: "Proof that he 
committed a rape in Canada, four years previously, upon Julienne Rousse, shows what? 
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Not that he then had any design or intent to perpetrate a rape four years afterwards 
upon another woman whom he had never seen or heard of, or in a place two hundred miles 
distant where he had never been; not that he had then formed a design to rape and murder 
women whenever he might have opportunity; not that he had ever before or since com
mitted that crime, but that the defendant had a disposition to commit the crime of rape 
four years previously. No one will pretend that evidence that the prisoner had committed 
another murder, in Canada, or Texas, or Europe, could be shown on this trial. One cannot 
be com;cted of murder, by sho\\;ng that he has at some time and somewhere else committed 
another murder; or of larceny, by sho\\;ng that he has co!,lmitted the crime before, and 
therefore has an evil disposition inclining him towards that particular crime." 

Kevertheless, a single previous act, even upon another woman, may, with 
other circumstances, give strong indication of a design (not a disposition) to 
rape; and a previous act of the sort upon the same woman ought in itself 
usually to be regarded as indicating such a design. 

Courts have shown altogether too much hesit.ation in receh'ing such evi
dence. I Even when rigorously excluded from any bearing it may have upon 

§ 357. 1 Assault with Intent: E:<GL.U.-o: blocks away, one hour before, excluded; un-
1913, Rodley's Case, 9 Cr. App. 69, 3 K. B. sound); Hl03, Barton r. Bruley, 119 Wis. 326, 
468 (burglary with intent to rape; defendant's 96 No W. 815 (indecent assault; defendant's 
entry of another house on the same night and prior similar misconduct, excluded). 
having intercourse with a woman, not admitted Rape: ESGL.\SD: 1836, R. 11. Lloyd, 7 
under the circumstances). C. & P. 318 (liberties taken by the defendant 

UNITED ST.\TES: Federal: 1916, Hall v. with the prosecutrix, not admitted to show 
U. S., 9th C. C. A., 235 Fed. 869 (assault upon lustful intent); 1848, R. r. Chambers, 3 Cox 
a female child by her physician; a former Cr. 92 (former rape URon the prosecutrbc, his 
similar instance with another child, nearly 3 granddaughter; here admitted to explain the 
years before, held inadmissible); California: child's ('"ndition); 1864, R. v. Reardon, 4 
1875, People v. Bowen, 49 Cal. 654 (ass!lUlt with F. & F. 76 (carnal knowledge of a female ('hild, 
intent to rape a child under ten; intercourse the defendan t lo'iging in the same house; the 
with other children under ten, excluded); fact admitted of subsequent perpetrations of 
Iowa: 1877, State I'. Walters, 45 In. 3S!) (as- the same act two and four days later; Willes, 
sault with intent to rape; other similar as- J.:" I shull allow all the matters to be proved, 
saul·ts upon the same persoll admitted, hut not in order to show the real nature of the case. 
other similar assaults upon another (lcr~on); '" It has repeatedly appeared to me in cascs 
1899, State v. Desmond, 109 Ia. 72, SO N. W. of this sort that the man by II threat of violence 
214 (assault with intent to rape; defendant, deters the child from complaining, and thus 
giving a stage-cntertuinment, invited the com- acquires a ~Jlecies of influence over her by ter-
plaining witnees and other young girls sepa- ror, which enables him to repeat the offence on 
rately behind the curtain; the facts of rape and subsequent occasions; and this seems to me t'J 
other indecencies upon the others at that tillie, gh'e a continuity to the transaction which 
admitted to show intent); Kansa8: 1880, makes such eddence properly admissible"). 
State r. Boyland and McCurty, 24 Kan. 186 CASADA: 1912, R. v. Paul. Alta. S. C., 5 
(assault on B. with intent to rape, b~' B's D. L. R. :347 (rape; similar act done by de-
husband and a friend M., the husband helping fendant to the prosecutrix' sister, a few minutes 
M. violate A.; conduct and expressions of the hefore, excluded). 
husband, a few days later, in the presence of UNITED STA TEs : Alabama: !!lOS, Funderburk 
B. and M., rejected, though the Court conceded r. State, 145 Ala. 661, 39 So. 672 (rape; subse-
that it showed" a willingness on the part of the quent intercourse with the womnn'ti consent, on 
husband that the wife might be debauched by the same evening, not admissible for the State); 
the other defendant"; an example of gross California: 1895, People v. Fultz, 109 Cal. 258, 
failure of justice through misapplication of the 41 Pac. 1040 (on a charge of tllpe of his 
legal principle~ in favor of crime); 1896. State daughter, other rapes upon her by the dcfend-
~. Stevens, 56 Kan~ 720,44 Pac. 992 (nttempt to ant were admitted to explain the absence of 
rape; evidence of an indecent assault upon the signs of rape); Colorado: 1902, Bigcraft ". 
:!arne person two years later, excluded); Wis- People, 30 Colo. 298, 70 Pac. 417 (rape upon 
consin: 1901, McAllister v. State, 112 Wis. 496, defendant's daughter; other acts of inter-
88 N. W. 212 (aBllault with intent to rape; course excluded because not expressly offered 
aimilar p.!3S.,\u1t on another woman living three in corroboration only); Delaware: 1921, State 
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character (ante, § 194), it may carry with it great significance as to a specific 
design or plan of rape. There is no reason why it should not be received when 
it does convey to the mind, according to the ordinary logical instincts, a dear 

v. Brewer, Del. ,114 Atl. 604 (nssault with 
intent to commit rape; similar conduct to 
another girl 8 or 9 months before, excluded) ; 
Illinois: 1890, Parkinson v. People. 135 Ill. 401, 
25 N. E. 764 (a preceding rape on the prosecu
trix, held inadmissible; here. howe\'er, ad
mitted as necessarily mentioned in describing 
the offence charged); 1896, Jnnzen v. People, 
159 Ill. 440, 42 N. E. 862 (rape on Mny Ion 
defendant's daughter M.; a rape on May 15 
on another daughter Yo. excluded) ; 1901. Addi
son v. People, 193 Ill. 405. 62 N. E. 235 (rape; 
defendant's conduct that day in becoming in
toxicated and in treating a boy to beer, ex
cluded); 1922. People v. Mason. 301 Ill. 370. 
133 N. E. 767 (assault with intent to commit 
rape; the female was in fact under the age of 
consent. but the proof showed force; there 
were courts both charging and not charging 
force; prior and ,~ubsequent acts of lewdness, 
ete., with the same female. admitted); Iou'a: 
1904. State v. Trusty, 122 In. 82. 97 N. W. 989 
(rape; prior intercourse. etc., admitted); 
1901, State v. Carpenter. 12·:1, In. 5, !J8 N. W. 
775 (similar); 1906, State v. Crouch, 130 Ia. 
478, 107 N. W. 173 (rape of an imbecile; de
fendant's llrior lascivious conduct towardc t.he 
prosecutrix, admitted); W10. Smith v. Hen
drix. 149 In. 255, 128 N. W. 360 (civil actic·n 
for rape; former assault on the woman admit
ted); 1915, State v. Robinson, 170 Ia. 267, 152 
N. \Y. 590 (rape; other rapes of the same 
woman about the same time by the defendant's 
companions, admitted); KansWl: 1892. Stnte 
1>. Bonsor, 49 Kan. 758. 31 Pac. 736 (rape in 
July; the fact of previous intercourse by the 
defendant in June, nnd of efforts to conceal its 
resul ting pregnancy, rejected; clearly un
Bound); Louisiana: 190·1. State v. Johnson, 
III La. 935. 36 So. 30 (rape; that the defend
ants broke and entered another house ncar by 
on the same night, acmitted. to show pr(Jximity 
and intent); 1904. State t'. Lewis, 112 La. 872, 
36 So. 788 (former rupes nnd threats of rape 
upon the same woman. offered to show her 
Btate of fear and submission: not eltpressly 
ruled upon); Maryland: 1898. Legore v. 
State, 87 Md. 735. 41 At!. 60 (rape; prior in
decent proposnl of defendant to prosecutri."(. 
e:tcluded ; no authority cited); M ichi(}an: 
1895, Peoplev. Burwell. 106 Mich. 27. 63 N. W. 
986 (where the womnn's consent was alleged to 
have been forced, the fact that the defendant 
"had abused and beaten her [his daughter) 
before", and that he "was nbusive to his wife 
and other children ", was admitted); Missis
sippi: 1903. Dabney v. State, 82 Miss. 252. 33 
So. 973 (rape; larceny in an ndj()ining room the 
same night. excluded); MiSSOUri: 1903, State v. 
Scott, 172 Mo. 536, 72 S. W. 897 (prior nt-

tempts to r4pe the same woman, admitted); 
NcbrWlka: 1901, Reinoehl 1:. State, 62 Nebr. 
619, 87 N. W. 355 (prior indecent language to 
the complainant, admissible) ; New J erscII: 
1905, State v. Hummer, 72 N. J. L. 328, 62 Atl. 
388 (carnal abuse; charges by other girls 
against the defendant, here admitted merely to 
explain away the impeachment of the police 
officer's testimony); 1916, State t'. Boom, 89 
N. J. L. 418, 99 Atl. 125 (carnal abuse of a 
female child; other criminal acts of accused 
with other persons. excluded); New York: 
1859, Conkey 1:. People, 5 Park. Cr. 32. 35 
(rape; violent conduct in the room by 
the defendant about the same time, in over
turning the 5tO\·e. throwing things out of the 
window. etc .• admitted as indicating a purpose 
to alarm and coerce the woman); 1887. People 
v. O·Sullivan. 104 N. Y. 483. 10 N. E. 880 (rape 
by a Catholic priest upon his Sl'rvan t ; the 
fact was received of an unsuccessful attempt. 
four days before. to ravish her; "it is always 
competent to show. upon the question of his 
guilt. that he has mr,de an attempt to some 
prior time, not too distant. to commit the same 
offence"); North Carolina: 1877. Statev. Lall
ton, 76 N. C. 216 (that the defendant "waS 
running after one certain bad white woman." 
excluded); Oklahoma: 1905. Harmon r. Terr .• 
15 Ok!. 14i', 79 Pac. 765 (rape of anothcr 
woman at the same time. by other men in the 
defendant's company, admitted); 1921, DUllS' 
combe v. State, Okl. Cr. ,197 Pac. 107:3 
(assault with intent to rape; similar immoral 
acts with other females many months before. 
held improperly admitted on the facts) ; 
Ort!{]on: 1914. State I" Jensen. 70 Or. 156. 1-10 
Pac.7·!0 (assault with intent to rape a child; 
another assault on a difTerentgirl at another time 
and 1)lace. excluded); Tenncssee: 1848, WilIinms 
v. State. 8 Hump. 585, 590, 594 (rape upon the 
defendant's daughter; the fact was admitted 
of a series of requests, threats, and attempt~ at 
the rape. extending about four months back. 
and beginning about eight months after the 
mother's death; Green, J.: "When a party 
for a series of months. by ev~ry persuasive. by 
importunity, by threats, and by force, seek~ 
to gratify his lus~ for sexual intercourse with a 
particular womnn. certainly every mind must 
perceive the force and rele\'ancy of those facts 
to explain the intent with which he made an 
assaul t subsequen tly on the same woman 00) ; 
Utah: 1!J09. State v. Williams, 36 Utah 273. 
103 Pac. 250 (rape under age; the defendant's 
similar dealing with other little girls. excluded) ; 
Washington: 1896. State v. Thompson. 14 
Wash. 285. 41 Pac. 533 (rape; a former 
"trouble" of a similar sort. excluded); Wis
consin: 1893. Proper v. State, 85 Wis. 615, 628. 
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indication of such a design. There is room for much more common sense than 
appears in the ma.jority of the rulings. 

§ 358. Same: Other Principles discrimjnated. (1) Occasionally the for
mer act will be receivable for other purposes independently of the present 
principles, as, in e}..-planation of certain physical appearances,l or under 
the doctrine of Inseparableness (ante, § 218).2 (2) The use of former vol
untary intercourse of the same c01nplainant with the defendant, as indicating 
her general sentiments toward him and therefore the probability of her con
sent on this occasion, involves a question of Emotion or Motive, dealt with 
elsewhere (post, § 402). The logical principles are distinct, but their applica
tion cannot always be discriminated. In the one <.'lass of cases the evidence 
is appropriate for the prosecution; in the other, for the defence. 

§ 359. Abortion. (1) The Knowledge principle (ante, § 301) has here no 
application in practice; though it is ayailable to show a knowledge of the 
nature and effect of the instruments or drugs used, if that should be disputed.l 

(2) The Intent principle (al/te, § 302) is available; other occasions of using 
such instruments or drugs, whether prior or subsequent,2 tend to negative 
an innocent intent.3 (3) The Design principle (ante, § 304), where the act 
itself is to be proved, would allow resort to former acts showing by common 
features a gcneral design indicating that it was carried out by doing the 
act charged.4 The precedents in the various jurisdictions illustrate these 
principles with more or less·consistency.5 

55 N. W. 1035 (rape; the prosecutrix and a precise crime); 1912, Thomson's Case, 7 Cr. 
girl E. ~!cpt together in the defendant's house; App. 276 (abortion in l\Iurch, 1912; operation 
evidence of thc defendant's pre\'ious indecent on the same woman for another pregnancy in 
assaults and rape on E. while so living, admit- September, 1911. admitted); 1920, The King 
ted). t·. Lovegrove.:i K. B. 643 (homicide by abortion; 

Rape under Age of Consent: this is r,facti- a similar operation on another woman 9 months 
cally the offence of fornication. consent being before, admitted to show intent) ; . 
immaterial, and hence is C:ealt with under § 402, CANADA: 1909, R. v. Pollard und Tinsley, 
posl. 19 Onto L. R. 96 (performance of an abortion 

§ 358. 1 R. ~. Chambers, Eng., People t'. upon another person some weeks before, not 
Fultz, Cal. admitted. though the defendant ackno';\'ledged 

: Parkinson ~. People, III. the act and the only issue was lawful purpose) ; 
§ 359. 1 Sec the quotation, anle, § 301. 1918. Brunet 1'. The King, 42 D. L. R. 405. 

from R. v. Cooper. Can. S. C. (abortion; defendant's usc of simi-
1 R. V. Perry, Eng .• Lamb 11. State, Md. lar instruments on two other occasions, held 
sCorn. v. Corkin, Mass., People v. Seaman, udmissible to e\'idence intent, apart from e\'i-

Mich. dence of definite system; elaborate opinion by 
• Baker V. People, III., People v. SessioIls. Anglin, J.). 

Mich. liJ,'TED ST.-\TES: Delall."are: 1913, State V. 

i ENGLAND: 1847, R. v. Perry, 2 Cox Cr. Brown, 3 Del. 499. 85 Atl. 79'/ (abortion; 
223, Wilde. C. J. (administering a drug with another abortion, near the tiamc time, upon 
intent to produce a miscarriage; subsequent another woman, admitted to evidence intent, 
administrations of other drugs admitted to but not design); Georoia: 1904. Sullivan t·. 
show intent); 1906, R. ~. Bond. 2 K. B. 389 State, 121 Go.. 183, 48 S. E. 949 (prior unsuc
(abortion; the use of Ilimilar instruments upon cessful attempts on the same female, admitted) ; 
another woman three months later, to procure Illinois: 1883, Baker I). People, 105 Ill. 452, 
a miscarriage, admitted on the facts; two 456 (abortion; the fact of another attempt 
judges dissenting; it is rather odd that neither to cause an abortion in the course of the same 
counsel nor any of the seven judicial opinions, pregnancy, excluded; ~learly wrong); 1892, 
though canvasaing the related precedents, cites Scott I). People, 141 Ill. 195, 213 (attempt at 
the above ruling oi R. 11. Perry, which appears abortion; two other attempts on the Same 
to be the only prior one in England on this woman by defendant, near in time, admitt~d 
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§ 360. Indecent Exposure, Sodomy, Bigamy, Incest, Seduction, Adultery, 
etc. The same principles are occasionally applicable on charges of indecent 
expo8urc,18od01ny,2 bigamy,3 or enticement/or prostitution,4 and related offences. 

to ehow knowledge and intent; such acts .. may 
be proved whether they were prior or subse
quent to the particular act charged"; People 
v. Baker not cited in the opinion); 1906, Clark 
v. People, 224 Ill. 554, 79 N. E. 9-11 (murder in 
att~mpting abortion; testimony by fh'e or six 
persons that the defendant during oovernl 
years preceding had "solicited patronage and 
held herself out as being able and willing to 
commit abortion ", etc .. admitted to show in
tent); 1908, People v. HagenolV, 236 III. 514, 
86 N. E. 370 (abortion; the defendant'~ ad
vertisements as a professional abortionist. and 
her habitual perfornmncc of abortions, admit
ted to show intent and means); 1917, People 
v. Schultz-Knighten, 277 Ill. 238, 115 N. E. 
140 (abortion on E.; an abortion done upon R. 
in 1909, apparentl~· hcld admissihle); 1921. 
People v. Hobbs, 297 Ill. 399, 130 N. E. 779 
(murder by abortion on C. in Feb. 1916; 
abortion done by defendant on M .• in N 0\'. 

1917, held admissible, but not so as to include 
the fact of death frolIj the abortion); I01/.·a: 
1899, State v. Moothart, 109 Ia. 13~. SO N. W. 
301 (giving a drug with intent to cause miscar
riage; subsequent use of an instrument en the 
same person for the same miscarriage, admit
ted); 1903, State r. Crofford, 121 Ia .. 395. 96 
N. W. 889 (murder by abortion; abortions by 
the defendant upon other women, exrluded); 
1914, State v. 1\Ioon, 167 In. 26, 148 N. W. 
1001 (murder by abortion; other abortions by 

. the defendant on other persons, excluded); 
1922, State v. Rowley, Ia. • 187 N. W. 7 
(attempt to produce a miscarriage; defend
ant's former acts of abortion, and her state
ments that she was in that business, admitted 
to negative innocent intent, thedefendnnt here 
asserting that she had acted to ~ave life); 
Kentucky: 1901, Clark v. Com., 111 Ky. 443. 
63 S. W. 740 (abortion; other perpetrations of 
abortion admissible to prove intent, whl're the 
a~t in q:.Iestion is conceded but justificd on the 
ground of necessity, but, by a majority of the 
Court. not admi~sible to prO\'e a plan to do the 
act, its commis8ion being denied); ,\1 aT1Iiand : 
1886, Lamb v. State. 66 Md. 285, 7 At!. 399 
(attempt to procure abortion by drugs; 11 
"subsequent attempt to accomplish the same 
purpose by a different means [\'iz.. an 
operation) is admissible to show with what 
purpose r.nd intent" he acted); 1913. Avery 
v. State, 121 Md. 229, 88 At!. 148 (abortion; 
that the accused on the occasion 0" the woman's 
first \;sit had connection with another woman 
who accompanied her, excluded); J[assachu
BCt/3: 1884. Com. v. Corkin. 136 Mass. 429 (the 
use of instruments V\;th intent to produce a 
miscarriage; the usc of th£'m on the same 
woman a few days before, admitted to show the 

intent); Michigan: ISS6, People v. Sessions, 
58 Mich. 594, 600. 26 N. W. 291 (murder by 
abortion; the facts admitted on the frequent 
and habitual usc of instruments by the de
fendant in other cases to produce abortion, and 
of the repeated proffer of ser"ices for that pur
pose); 1895, People v. Seaman, 107 Mich. 348, 
65 N. W. 203 (abortion; the fact that the de
fendant's house was a place of resort for such 
practices. and that he had frequently per
formed such criminal operations, admitted to 
show a guilty intent; the defendant conceding 
that he had attended the case as a medical 
man); 1898. People v. Abbott, 116 Mich. 263, 
74 N. W. 529 (a habit of performing abortions, 
receivable to show the intent of an operation) ; 
1905. People t·. Hodge, 141 Mich. 312, 104 N. 
W. 599 (manslanghter by abortion; perfor
mance of a similar operation upon a third 
person for the purpose of an abortion, admit
ted); Minnesota: 1916, State v. Newell. 134 
Minn. a84, 159 N. W. 829 (manslaughter by 
abortion; defendant's consent to do a similar 
act to anothcr person, admitt~d); New Mex
ico: 1921, State v. Bassett. 26 N. M. 476, 194 
Pac. 867 (murder by abortion; later abortion 
upon the same person. ~.dmittcd to show intent) ; 
Texas: 1915, Uray v. State, Tex. Cr. ,178 
S. W. 337 (abortion; other offences excluded 
on the facts); Ulah: 1918, State v. McCur
tain. 52 Utah 03, 172 Pac. 481 (abortion, 
"similar operations upon other pregnant 
women ", admitted); Washington: 1912. State 
t'. Pryor, 67 Wash. 216, 121 Pac. 56 (abor
tion; rape and sodomy by the deCendant upon 
the same woman, excluded). 

§ 360. 1 1915, Perkins v. Jeffer~', 2 K. B. 
702 (obscene exposure of person in July; the 
respondent taking the stand WIiS cross-exam
ined as to a Cormer exposure to the slimo 
woman in May, and the prosecution offered 
to prove the fact if denied; held, under par. 
(l), § 1 of the Act of 1898. quoted ante. § 194a, 
that this former instance was admissible to 
~how intent, but that an offer of "a systematic 
course of conduet", etc .. should not be admitted 
"until the defence of accident or mistake, or 
absence of intention to insult is definitely put 
forward "); 1921. People v. Anthony, 185 Cal. 
152, 196 Pac. 47 (indecent liberties with female 
child; defendant was manage!' oC a home for 
children; similar acts with other children 
under his care at the same time, excluded; 
unsound; here the Court was induced appar
ently to record poor law because it believed 
that in this case the charges were not well 
proved); 1893, State u. Stice. 88 Ia. 27. 55 
N. W. 17 (indecent exposure; prior and sub
sequent instances, admitted to show intent); 
1918, State v. Weaver, 182 Ia. 921, 166 N. w. 
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§§ 300-373] BIGAMY, INCEST, ADULTERY, ETC. § 360 

But for the offences of adultery, seduction, rape under age of consent, incest, 
and certain others, there is commonly no question of Intent, and the signifi
cance of prior conduct of the defendant with the woman is usually to show, 
not Intcnt, but an Emotion of lust. This is perhaps not always to be dis
tinguished from evidence of Design; but it is best examined under the princi
ples applicable to eyidence of Emotion (post, §§ 398-102). 

12. Homicide and Homicidal Assault 

§ 363. Homicide, including Murder by Poison. (1) Thc Knowledge prin
ciple (ante, § 301) has practically little application here; though it ,,·tmld 
be available to show a knowledge of the nature and injurious effects of a 
lethal weapon. l 

379 (bsdvious acts with a child; similar acts State v. Place, 5 Wash. 773, 774, 32 Pac. 736 
with another child, excluded); 1918, Perales (assault with intent to sodomy; conduct about 
v. State, 14 Ok!. Cr. 601. 174 Pac. 1100 (nllgar an hour before on the same train but in another 
language to women tending to breach of the Stat~, admitt~d). 
peace; assaults made on two of the women, U 3 190U, Robinson t'. Stat~, 6 Ga. App. 696, 
few minutes later, excluded; unsound). 65 S. E. 792 (bigamy; arrest for beating his 

: ENGLAND: 1917, H. v. Thompson, 2 first wife eight years before, excluded); 1901, 
K. B. 630, and HU8, A. C. 2:Jl (gross indecency State 1'. Graham, 23 Utah 278, 64 Pac. 557 
with boys; possession of photographs of naked (cohabitation with several women at a prior 
boys, and other appliances or implements, time, admissible to show intent during the 
admitted); 1918, R. v. Twiss, 2 K. B. 853 time charged). 
(similar). • Here compare the cases pos/, § 367 (keep-

UNITEDSTATES: 1021, Peoplcu. Troutman, ing a disorderly house); Cal. 1898, People r. 
lSi Cal. :H:~, :!Ol Pae. (l::!S (lewd act ,,;th Ii child; ElIiDtt. 1 H) Cal. 593, 51 Pac. 955 (enticement 
Similar acts with the same child, before and for prostitution; that the defendant had at-
after, held admissible); 1912, People v. Swift., tempted to entice other young girls into the 
172 Mich. 473, 138 N. W. 662 (sodomy; two same house for the same purpose, excluded; 
prior acts, admitted); 1916, State v. Katz, but it should ha"e been received to show in-
266 Mo. 493, 181 S. W .• 125 (crime against tent); Ill. l!.l20, People t'. Chrfrikas, 295 Ill. 
nature; similar act to thc same person the 222, 129 N. E. 73 (nbduction of a female; 
same night, admitted); 1913, State v. Start, defendant's indecent liberties with the girl 
65 Or. 178, 132 Pac. 512 (sodomy; other similar a few weeks before, admitted) ; Me. St. 1919. 
acts with other persons at other times, ex- c. 112 (prostitution, pandering, ete.; "record 
cluded; the majority opinion indulges in some of a prior conviction ... shall be admis-
misplaced sentimentality which might ha"e sible"); Mich. 1921, Peoplev. Petropoulapos,-
been spared, such as .. the law will pursue him Mich. ,185 N. W. 730 (sharing procecds of 
with the vindictive zenl of a Javert"; the prostitution by S.; sharing proceeds with J. 
dissenting opinion, by McBride, C. J.; frankly at the same house and time. admitted) ; .Mont, 
would admit the evidence to indicate" that he 191.5, State v. Jones, 51 Mont. 390, 153 Pac. 

,/ possessed that abnormal mornl nature that 282 (accepting a prostitute's earnings; 
was equal to committing the act charged"; other immoral acts, excluded on the facts) ; 
this would mean a large inroad upon the char- 1921, State v. Pippi, 59 Mont. 116, 195 Pac. 
aCter rule, and indeed the learned Chief Justice 556 (pimping; acceptance of carnil,\ts of 
a,'ows that" the necessity for many of these another prostitute, admitted to show in~ent, 
archaic rules has ceased, and they may well be plan, etc.); N. J. 1920. State v. Mayewl'ld, 
relegated to the scrapheap of unnecessary 94 N. J. L. 491.110 Atl. 906 (living off a prosL:-
judicial machinery"; to which we may thank- tute's earnings; prior conduct of the sort, ad-
fully agree, with the saving request that a mitted); N. C. Con. St. 1919, § 4360 (pander-
dignified historical museum, not the despised ing, pimping, etc.; .. prior conviction". ad-
Bcrapheap, be the pi ace of consignment); missible); Wis. § 4581 h-l (pandering; the 
19t3, State ~. McAllister, 67 Or. 480, 136 Pac. prosccution" mn.y show other similar acts for 
354 (crime against nature; commission of the purposc of sh'Hl'ing the intent and dis-
the same act with other boYS, excluded, fol- position of the accused "). 
lowing the majority opinion in State v. Start; § 363. I See the quotation from R. 11. 

McNary, J .• diss., in one able opinion); 1893, Cooper, ante, § 301. 
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§ 363 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

(2) The Intent principle (ante, § 302) receives constant application; for 
the intent to kiII is in homicide practically always in issue, and is to he 
proved by the prosecution, and the recurrence of other acts of the sort tends 
to negative inadvertence, defensive purpose, or any other form of innocent 
intent. For this purpose, therefore, the evidence is receivable irrespective 
of whether the act charged is itself conceded or not. Where (as usuaUy) 
it is not concedP.<l, the evidence of intent goes to the jury to be used by them 
onl~· on the assumption that they find the act to have been done by the ac
cused; it is then to be employed by them in determining the intent. This 
use of such e\·idence is universally recognize<J.2 As to the similarity of the 
other acts, no fixed rule can be formulated. They certainly need not have been 
done to the same person;' they need not ha'·e accompanied more or less im
mediately the act charged,4 and they may have been done even at a subsequent 
time.6 The precedents show every variety of circumstances, and a correct 
application of the principlc would receh'C any cddence of the sort which 
conveys any real probative indication of the defendant's intent. 

(2a) Theprinciple of Anonynwlls Intent (allie, § 30:3) finds op.casional ap
plication, particularly in poisoning cases. Other instances of death by poison 
under somewhat similar circumstances serve to ncgative the supposition of 
inadvcrtent taking or of mistaken administration, c\"en though the person re
sponsible for the other poisonings is not identified; and thus, a criminal 
intent having been shown for the act charged, by whomsoever done, the de
fendant may be then shown to be its doer.6 

(3) The principlc of Design or System (ante, § 304) finds here frcquent ap
pl.ication. It supposes that a design or plan in the defendant is to be shown, 
as making it probable that thc defendant carried out the design or plan and 
committed the act; and it receives former similar aets so far as through 
common features they naturaIly indicate the existence of such a plan, design, 
or system, of which they are the partial fulfilment or means. This printiple 
is fully recognized in the precedents.7 There has been occasional hesitation 

2 R. ~. IIIobbs, R. ~. Roden, Makin v. Att'y- man, State ~. Sanders. Mo .• People t'. Coughlin, 
Gen'l. Eng .• Smith t. Stute. Ala .• Austin~. Utah; 80 also in almost all the poi~oning 
State, Melton t'. State. Ark .• People ~. Walters. cases. 
People t. Craig, CuI., Killins t. State. Olh'er • R. ~. Roden. Makin v. A . .o., Eng .. Austin 
v. State, Fla .• Heese v. State. Shaw t'. State. 11. State. Ark., Shaw 1'. Stale. Ga .. Poindextcr·s 
Ga .• St.'lte v. Fontenot, La., State v. Pike. Me., Case, Va.; SO also in almost 1111 the poisoning 
Com. I) .. Campbell. Mass., Pcople t·. Knapp. cases. 
People ~. Marble, Mich .. State v. Testerman. & Smith v. Stute. Ala., People v. ""alters. 
State D. Martin. State v. Snnders. Mo .• Walters People v. Craig. Cnt.. Killins I'. State. Fla .• 
v. People, N. Y .• State D. Mace. N. C .• People People v. Mllrble, Mich .. State v. Sanders. i\lo .• 
v. Coughlin, t"tah. Poindexter's C:lse, Va., State v. Mace. N. C. Poisonino C~es: H. v. 
Albrieht v. State, Wis. Geering, H. t'. Heesom. Eng. 

Poi8onino Casr.s: R. f. Magg. R. v. Calder, 'H. v. Geering. R. to. Flannagan, R. v. 
R. v. Geering. R. to. Winslow. R. v. Garner. Bailcy. Eng. 
R. f. Flannagan, Eng., Johnson v. State, Ala., 7 Mclton f. State. Ark .• State v. Smith, Ia .• 
People t'. Thacker, !lIich., Goorsen v. Com .• Pa. State v. Vaughan, Ne,·., Stephens v. People. 

, R. 1>. Hoden. Makin v. A . .o .. Enl(., Smith People v. Shea.~. Y .• Snyder v. Com .• Com. f. 
v. State •• "'Ia .. People I'. "'"lters, People t'. l'.Iudgett. Pa .. Hellth v. Com .• Nicholas v. Com .. 
Craig, Cal., Killins v. State. Olh'cr v. State, Va. In Mllkin v. Att'y-Gen'l. Eng., it should 
Fla., Reese p. State. Ga., State r. Fontenot, have been applied, but the opinion is not clear 
La., People p. Marble, Mich., State v. Te~ter- on this point. 
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in applying it in poisoning cases; 8 but this hesitation is wholly unfounded, 
and numerous instances illustrate its equal applicability to such cases.9 

The precedents in the various jurisdictions illustrate the application of the 
foregoing principles, with Ir.ore or less consistency, to homicide in genera1.10 

• R. tI. Flannagan, Eng., People v. Thacker, 
Mich. 

• R. 11. Cotton (8fml}lc) , R. to. Heesom 
(8tmble) , Eng., Com. t·. Robinson. Mass. (lead
ing clI.Se), People v. Wood. ~. Y .• Farrer t. State 
(semble), Brown r. State. Oh .. ::>hafTner r. Com. 
(leading case). Goersen r. Com .. Pa. 

10 For con\'enienre of reference the poisoning 
eMf.! have been arranged scparately in a second 
list. i1l/ra. 

EXGI .. \XD: 1853. n. r. Mobb~. 6 COlt 
('r. 223 (murder of \\;fe; things done to her 
by the defendant ten days hefon'. not admitted 
to show intent; Coleridge .. 1.: "It is very 
difficult to draw the line in these rases"); 1864. 
R. r. Reardon. -1 F. & F. 79. Willes. J .• !cnlble 
(other killings. admissihle to show intent); 
18;·1, R. r. Hoden. 12 Cox Cr. G30, Lush. J. 
(murder by sufTocating her infant while in 
bed: the fact that the ddelldant had" had four 
other children who had also died ill infancy at 
carly 19C5". was admitted. Oil the authority 
of R. 11. Cotton. illfra); 1SS9, R. v. Crickmer. 
16 Cox Cr. 701. Charles. J. (murder by 
stabbing; the fact of another stabbing by the 
defendant an hour before. admitted); 1893. 
Makin r. Att'y-Gen'l of N. S. Wales. 17 Cox. 
Cr. 704. Privy Council (murder of an illegiti
mate infant intrusted for keeping by its mother 
to the defendant and found huried on the 
defendant's premises; the fllct was admitted of 

• 
the finding. in the various premises where the 
defendant had lived about the time in question, 
of the buried bodies of other infants. respec
tively four. silt. and two at eaeh place. no deaths 
ha\;ng been registered from those addresses. 
and of several other infants lIa\'ing been re
ceived on similar arrangements to the one in 
questioll; received. per L. C. Herschell, follow
ing H. v. Geering. ill/ra, as .. bearing upon the 
question whether the acta alleged to COII
stitutc the crime charged in the indictment 
were designed or accidental, or to rebut a de
fence which would otherwise 1)1' open to the 
a,:cuscd"); 1914. Greenley's ('asi'. 10 Cr. 
App. 273 (murder of a wife; ~hooting of two 
daughters shortly after disco\·eQ·. admittcd); 
1915. George I. Smith's Trial (~otable British 
Trials; 1922), pp. 33. 272 (wife-murder by 
drowning her in a bath-tub the day after mar
riage; dcatlls of two other wives under simi
lar rircumst:mccs. admitted). 

C.~NAI>A: 1913, R. r. Gib~on. 28 Onto L. R. 
525. 13 D. L. R. 393 (murder of R. while 
bargaining for the sale of junk; felonious as
sault on D., the companion of R., a few minutes 
later. held admissible). 

U~"lTEI> STA.TES: A.labama: 1887, Lawrence 

ficulty". admissible to sho'\': "malice. or a 
moth'e"; but not" the particulars or merits" 
of the "difficulty"; 1859. Smith v. State, 88 
Ala. 76, 7 So. 52 (quarrel v.;th deceased and S.; 
the defendant's following up S. and shooting 
at him after shooting at the deceased. ad
mitted); 1901. Miller 1>. State. 130 Ala. 1, 
30 So. 379 (murder of a police-officer; con
Fpirncy between the defendants to kill another 
officer at the snme> time. admitted) ; 
,1ri:ansa8: 1842. Baker r. State. 4 Ark. 56. 61 
(general principle stated. that othl'r acts of 
violence nre admissible to show intent); 1854, 
Au:;tin Il. State. 14 Ark. 555. 558 (murder by a 
FI:we. to show intent ... former grudged. former 
threats, Ilre\;ous lying in wait". etc., ad
missihle; here, the slave's declarations that he 
would resist capture»; 1884. ~relton v. State. 
43 Ark. 367. ail (murder alleged to have blXln 
done in pursuance of a plan by the Ku-Klux 
Society to dispose of the deccased for ha\·in.; 
opposed the Societ~·; the fact received that 
the defendant. \\;th others had on a former 0"
e:wion gone masked to the deceru;ed's house 
and flogged him as a part of the pIau to stop 
his opposition) ; 
California: 1893. People v. Walters. 98 Cal. 
138. 141. 32 Pac. S64 (murder of a son; the 
killing of the mother immediately afterwards 
by an associate of the defendant. with the 
fact of a long-standing feud between the two 
parties. admitted to show intent); lS95, 
People v. Smith, 106 Cal. n. 82. 39 Pac. 40 
(murder of D.; the killing of C. in the same 
house at the same time. admitted to show that 
C. could not have killed D.); 1896, People 
v. Craig. 111 Cal. 460, 467. 44 Pac. 186 (wife
murder; after e\;dence of ill-feeling by the 
defendant against his wife's family generally. 
the fart that he shot the \\;fe's brother at the 
same time as the shooting of the wife and then 
went immediately to her father and mother 
and shot thE'm was admitted as showing that 
t.he shooting of thl' wife was 1I0t accidental) ; 
1898, People 11. Miller. 121 Cal. 343. 53 Pac. 
816 (M. killed C. when C. stopped M.'s pursuit 
of a woman N.; the intent of the pursuit, ad
mitted to show the intent against C.) ; 
Colorado: 1915, Hillen v. People. 59 Colo. 280. 
149 Pac. 250 (murder; attempted robberies 
about the same date and place. admitted; citing 
the above text with approval) ; 
Columbia (Dist.): 1920. Bowman r. U. S .. -
D. C. App. ,267 Fed. 648 (murder; subse. 
quent assaults on an eye-witness. admitted) ; 
Florida: 1891. Killins 11. State, 28 Fla. 313, 
3a3, 9 So. 711 (killing of the deceased's mother 
immediatel\' afterwards, admitted to show • 

~. State. 84 Ala. 424. 5 So. 33 (previous" dif- intent); 1896, Oliver ~. State, 38 Fla. 46. 20 
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§ 363 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. Xli 

So. 803 (shooting of another person at the same his duty); 1920. People v. Cione, 293 Ill. 321, 
time and in the same affray. admitted); 1898, 127 N. E. 646 (homicide; defendant's assault 
:'tiilton v. State, 40 Fla. 251. 24 So. 60 (murder; on deceased's wife, and larceny of his property, 
shooting another at the same time, as negativ- shortly afterwards. admitted; but disparaging 
ing self-defence. admitted): 1900. West v. the recital of" details of the robbery") ; 
State, 42 Fla. 244. 28 So. 430 (murder; the Iowa: 19W. State v. O' Donnell, 17610..337. 157 
killing of the only other man ill the vicinity, N. W. 870 (murder of wife; "inhuman abuse, 
just beforehand. robbery of a house being th.) assaults. and beatings" inflicted on her at prior 
motive, admitted to show intent) ; times excluded; unsound) ; 
Georoia: 1S·19, Reese v. State, 7 Ga. 373 (as- KatUlas: 1922. State r. King, KIm. ,206 
sault 1100n the deceased's father just before the Pac. 8S3 (murder of W.; homicide of R. and • 
murder; sllch evidence limited to .. the time G. also admitted. as indicating a scheme to 
of the transaction ") ~ 1Si8, Shaw v. State, mlJrder and despoil all three; careful opinion 
60 Ga. 246. 250 (wife-murder by beating; the by Dawson. J.) ; 
fact of a similar beating four years before, Kentucky: 1895. Saylor v. Com., 97 Ky. IS4, 30 
admitted); 1914. Frunk v. State. 141 Ga. 243, S. W. 390 (murder; killing of two other IJersons 
1;0 S. E. 1016 (murder of II womun on the de- .. at the sume plnce and immediately after-
ceased's premises; prior lascivious conduct at wards", excluded; erroneous); 1896, Green v. 
similar stated periods with women on the Com.. Ky. ,33 S. W. 100 (a nearly simul-
premises. held admissible to show motive); tnnoous killing; obscure); 1901, Bishop v. Com., 
1922, Williamsv.State, 152 Ga.49S, 110S.E. 286 . K~·.· ,588. W. 817, 60 S. W. 190 (murdrr 
(murder; numerous other homicides of de- of an officer; that the defendant had just killed 
fendant's employees, admitted; t.his was the another mall nnd was fleeing from arrest. ad-
notorious case of peonage. ill which the de- mitwd us e\'idencing motive); 1903. O'Brien v. 
fendant, an employer of negroes under peonage Com .. 115 Ky. 60S. 7·1 S. W. 666(murder during 
con~rncts. directed ruthletisly the cruel killing u burglary; burglary of neighboring houses on 
of a dozen of-them to pre\'ent their escape and the sume night, admitted); 1905, Shepherd v. 
disclosure ()f his pmctic'i'5; the astonishing Com .. 1J.9 Ky. 931. 85 S. W. 101 (murder; de-
thing is that he received only II sentence of fendant's admission that" he is the third one I 
imprisonment for life); . have knocked down ", excluded)";' 1!J21, Steale 
lIau"aii: 1904, Terr. v. Watanabe. 16 Haw. v. Com .• 192 I(y. 223. 232 S. W. 640 (murder; 
106, 221 (murder; testimony as to the defend- defendant's bigamy, etc., held improperly 
ant's blackmailing. etc .. admitted, prebumably "admitted) ; 
to show a general plan) ; Louisiana: 1&!J0. State v. Fontenot. 48 La. 
Idaho: 1900. State v. Taylor. 7 Ida. 134, 01 305, 19 So. 111 (attacks by the defendant on a 
Pac. 288 (manslaughter; the defcndant's third person just before killing the deceased. 
shooting at a witness shortly afterwards while admitted); 1909. Sit!te v. Blount, 124 La. 
esraping. excluded) ; 202, 50 So. 12 (murder; killing of two other 
Illinois: 1905, Brown v. People. 21G III. 418. persons at the same time. admitted); 
74 N. E. iOO (murder of R.; an assault in Maine: 1870, State v. Pike. 65 !\Ie. Ill. 113 
another room. a few minut<'s before. on 1\1., (manslaughter of \\ife by cruel abuse; other 
excluded; unsound); 191-1. People t:. Pfan- acts of \iolence on the same e\'cning, ad
schmidt. 262 Ill. 411,10-1 N. E. b()'l (murder missible. but not "another distinct assault"); 
with arson; c\idenre of plans for a bank rob- ll!assa.clwsctls: 1863. Com. v. Campbell, i 
bcry having no relation to the murder. ex- All. 541 (murder at 7 P. M. by one of a mob 
cluded); 1916, People v. Simmons. ~74 Ill. during the Draft Riots; riotQus acts by the 
528. 113 N. E. 887 (murder; the defendant not defendant at 1 P. M. of the same day, admitted 
allowed to be examined as to n family fight to show the subsequcnt guilty intent. pro\ided 
about six months before); 19lG. People v. there was n general resistance and disturbance 
King, 276 Ill. 138, 114 N. E. 701 (murder of II of the public peace such that tlic earlier and the 
police officer arresting the defendant for later acts formed" a part of one transaction"); 
several holdups committed that e\'cning; on 1005. Com. t'. SneH. 189 M~s. 12, 75 N. E. 75 
cross-examination of defendant and a co-de- (murder of K., who lh'ed with H.; the de-
fendant taking the stand. they were asked fendant's plan to murder H., against which K.'s 
about these holdups. and they admitted them; presence was an obstacle, etc., admitted) ; 
held not admissible to evidence moth'e, be- lIlichiuan: 18i2, People ~. Knapp, 26 Mich. 
cause, although apparently the mere fact of the 112, 116 (murd~r; the preceding affray, al-
holdups might ha\'e been evidenced. "in order leged to have irl\'oh'ed a rape on the cieceased, 
to prove moth'e it was certainly not necessary admitted); I8iS. People v. Marble, 38 Mich. 
to prove the details of all these holdups"; 117,123 (murder of A.; three persons attacked 
this is a feeble reason; the opinion exhibits at once; A. was killed outright, 1\1. was pur-
the orthodox judicial tendency to protect the Bued, and all fired at, within two miuutes; 
rank confessed viJIain \\ith fostering strictness the shooting and pursuit of M .. admitted as 
and to ignore the claims of sympathy for the "coloring" the act of attacking A.); 1901. 
robbed citizen and for the oflicer who sncri- People v. Dowd, 127 Mich. IotO, 86 N. W. 546 
fiees his life in the courageous performance of (certain "ads of violence" to other persons, 
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excluded); 1009, ?eople v. Elise, 156 Mich. suitor C., by sending him after the wife's deat.'J. 
373,120 N. W. 989 (assault with intent; prior an anonymous letter reBecting on B.'s charac-
aSSllult on a third person, excluded) ; ter); 1861, Wiliters v. People, 6 Park. Cr. 15, 
Mississippi: 1846, Dowling v. State, 5 Sm. (murder by sWbbing; acts of violence to the 
& M. 604, 666, 680 (murder of a slave by an deceased on the day before, admitted to show 
overseer, by beating; the fact excluded that deliberation of intent); 1893, People v. Lar-
the defendant's usual mUIUler of punishing the ubia, 140 N. Y. 87, 35 N. E. 412 (murder; vio-
slaves was by a thiek wooden paddle); 1898, lence on behnIf of the same paramour, four 
Herman v. State, 75 Miss. 340, 22 So. 873 months before, excluded); 1895, People v. 
{murder; defendant's assault on the deceased Shea, 147 N. Y. 78,41 N. E. 508 (admitting, 
with a knife, about a year before, excluded); in a trial for homicide at the polls, the fact of 
1920, Herring I'. St:lte, 122 Miss. 647. 84 So. a general plan to repeat votes and to intimidate 
699 (murder; prior independent assault on by ,·iolence those Who opposed, :lnd of instances 
another person, excluded) ; of this conduct); 1890. People v. Place, 157 
Miss(}uri: 1878, State v. Testerman, 68 Mo. N. Y. 584, 52 N. E. 576 (homicide of a step-
408, 415 (murder; the cutting of another per- daughter; assault by defendant on her hus-
son by the defendant in the same affray, ad- band after the daughter's death and on his re-
mitted); 1881, State v. Martin, 74 Mo. 547 turn, admitted to show intent); 1904, People 
(murder; two other indictments for felonious v. De Garmo, 179 N. Y. 130, 71 N. E. 736 
assault, excluded); 1882, State v. Sanders, 76 (manslaughter by beating a child; certain 
Mo. 35, 30 (a stroke at a bystander, who had former acts of dolence to the same child, not 
seized the defendant after the killing and as he admitted: an o,·er-strict ruling); 1908, People 
was escaping, admitted); 1882, State t'. Emery, v. Governale, 193 N. Y. 581, 86 N. E. 554 
76 Mo. 349 (pre,·ious assault to show intent to (murdcr while being arrested; prior shooting 
kill; obscure); 1900, State v. Tettaton, 159 affray leading to the pursuit, admitted on the 
Mo. 354, 60 S. W. 743 (murder; the killing issue of self-defence) ; -
of other members of the family at the same North Carolina: 1873, State v. Shuford, 69 
time, and the burning of the house, admitted) ; N. C. 486, 492 (murder of a new-born child; 
1905, State r. Brown, 188l\lo, 45'1, 8; S. W. 519 the defendant's admission that she had "had a 
(murder; assault on a hackman the same child this way before, and put it away", ex-
evening. exc1uded; on the facts. the ruling is cluded; the evidence here left it uncertain 
anextremeexampleofmorbidphantaemagoria); whether the child was killed by an accident); 
1905. State v. Bailey, 190 Mo. 257, 88 S. W. 733 1'«!l6, State v. Mace, 118 N. C. 1244, 24 S. E. 
(murder of a non-union hack-driver; assault 798 (an assault, a quarter of an hour after a 
and robbery of another such driver just before, killing, upon an eye-witness who was going 
admitted); 1915, State v. Tatman, 264 Mo. away to tell the news, admitted to shoW in-
357, 175 S. W. 69 (murder during burglary; tent); 1905, Stllte v. Adams. 138 N. C. 688, 
a prior assault, the same night, on II third per- 50 S. E. 765 (murder of M. B.; the killing of 
son, admitted); 1!J15, Stllte v. Sherman, 264 her two children at the same time. admitted) ; 
Mo. 374, 175 S. W. 73 (similar; the carrying 1910, State v. Plyler, 153 N. C. 630, 69 S. E. 
of concealed weapons, admitted) ; 269 (murder; prior attempt to assassinate 
Montana: 1901, State t'. Shafer, 26 Mont. 11, the deceased, admitted); 
66 Pac. 463 (conflict between the same parties North Dakota: 1907, State v. Hazlet, 16 N. D. 
a few hours before, admitted) ; 426, 113 N. W. :374 {murder; sodomy by the 
NebrG.$ka: 1903, Jahnke v. State, 68 Nebr. 154, defendant, under circumstances not appearing, 
94 N. W. 158, 104 N. W. 15-1 (prior attempts excluded); . 
by other means to take the deceased's life, Ohio: 1907, State v. Dickerson, ii Oh. 34, 
admitted); 1907, Clark t'. State, 79 Nebr. 82 N. E. 969 (murder of a woman; arson of her 
473, 113 N. W. 211 (murder while robbing; house two weeks before by defendant. [lot ad-
oth~r robberies on the same night by the same mitted to show intent, and on the facts held 
gang, held admissible) ; not admissible to show motive) ; 
Nerada: 1895, State v. Vaughan, 22 Ne,'. 2, Oklahoma: 1912. Clemmons t. State, 8 Okl. 
39 Pac. 733 {whether or not the deceased had Cr. 159, 126 Pac. 704 (assault with intent t.o 
been the aggressor; former attempt by the de- kill; the shooting of the same person by the 
ceased to shoot the defendant's brothers, ex- def.!ndnnt. two years before, excluded) ; 
cluded) ; 1911, Williams r. State, 4 Okl. Cr. 523, 114 
New Jlf exico: 1893, Roper v. Terr., 7 N. 1"1. 255, Pac. 1114 {murder; a former assault ad-
265,33 Pac. 1014 (murder; previouB attempt mitted); 1915, Dykes v. State, 11 Okl. Cr. 
at robbery of another, not admitted on the 602, 150 Pac. 84 (murder; other criminal 
facts to show intent to rob the deceased) ; acts, admitted on the facts) ; 
New York: 1859, Stephens v. People, 4 Park. OrC{Jon: 1909, State v. La Rose, 54 Or. 555, 
Cr. 396, 511, 19 N. Y. 571 (wife-murder; to 104 Pac. 299 (murder; two similar assaults 
show a general design to get rid of all obstacles on other personS within the next two days, 
to marry a woman B., of which the wife-murder admitted on the facts) ; 
was to be one part, the fact was received of an Pcn1l$yltania: 1877, Snyder r. Corn., 85 Pa. 
attempt by the defendant to drive away Bo's 519, 521 (murder of the illegitimate infant of 
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Homicide by pmsoning, though in substantive law not different in its 
elements, provides a special group of precedents illustrating tile present 
principle;l1 because the deliberate features which usually attend the use 
the defendant's daughter; the fact of an in- a prior attack on the deceased by the defendant 
cestuous rape upon her. excluded); 1896, on the same morning. admitted); 1895, 
Com. t!. Mudgett. alias Holmes, 174 Pa. 211, Nicholas v. Com .. 01 Va. 741, 21 S. E. 364 (the 
34 At!. 588 (the killing of three children of the defendant's gh'ing strychnine to a wife and 
deceased so as to prevent the deceased's wife telling her to administer it in milk or coffee 
from learning of his death. admissible); 1898, to the deceased. admitted; here the deceased 
Com. ~. Wilson, 186 Pa. 1,40 Atl. 283 (murder; in fact was drowned in a boat, which the de-
attempt to rob another person at another time, fend!mt was charged with sinking) ; 
and other unconnected crimes, excluded); Wisconsin: 1857, Albricht v. State, 6 Wis. 74 
1901, Com. ~. Major, 198 Pa. 290, 47 At!. 741 (manslaughter of his son by striking with a 
(murder; prior burglary at another place the chisel; evidence of former strikings of the boy 
same evening, admitted as showing intent); with an a.'l:e-helve and otherwise, not admitted 
1901, Com. v. Biddle, 200 Pa. 647, 50 At!. 26-1 even to show intent; clearly wrong); 1903, 
(murder; casual mention of other crimes by an Paulson v. State. 118 Wis. 89, 94 N. W. 7il 
accomplice relating his intimacy. held not (murder; larcenies several years before, ex-
improperly admitted); 1920, Com. v. Morri- eluded); 1912, Dietz v. State, 149 Wis. 462, 
8On, 266 Pa. 223, 109 At!. 878 (murder of a 136 N. W. 166 (murdcr in resisting arrest; to 
pursuer; the robbery for which defendant was negative the defendant's assertion thut he be-
being pursued, admitted); 1917, Com. r. Iieved the officers to be private marauders, the 
Haines, 257 Pa. 289. 101 At!. 641 (murder; defendant's course of conduct in prior years ia 
defendant's shnte in other crimes, excluded) ; resisting arrest under similar circumstances was 
Rhode Island: 1833. Avery's Trial, Newport, admitted) ; 
Hildreth's Rep. 41 (murder; anonymous letter WyominG: 1903. Horn t'. State, 12 Wyo. 80, 
making an appointment with the deceased, nd- 73 Puc. 705 (defendant's assault, shortly be-
mitted .. to rebut thc presumption of suicide"; fore, on the deceased's father, admitted to 
Eddy. C. J., Brayton and Durfee, JJ., sitting); show motive and identit~·). 
South Carolina: 1906, State v. Smalls. 73 S. C. Additional instances, analogous to the fore-
516,53 S. E. 976 (murder; defendant's violent going cases. are cited under § 106, ante, §§ 396, 
conduct to third persons just before, admitted) ; 3!J7, post, dealing with acts of prior hostility 
South Dakota: 1904, State v. Coleman. 17 as evid.ence of motive. 
S. D. 594, 98 N. W. 175 (murder; certain for- 11 POISOXIXG CASES: ESGL.\ND: 1830, 
geries admitted as showing motivc and plan) ; R. D. l\fogg, 4 C. & P. 335 (mixing poison with a 
Tennessee: 1843. Stone v. State, 4 Humph. horsc's feed; the administration to the other 
27, 35 (murder; the fact that thc defendant horses in the same stable, admitted to show 
had shortly before set fire to the deceased's intent); 1844, R. v. Calder, 2 Cox Cr. 348 (ad-
house, rejected, because proof of a separate ministration of similar dnlgs on subsequent 
felony could not be received; erroneous days, admitted to show intent on the day in 
reason); 1907, Holder v. 8tate, 119 Telln. 178, question); 1847, Pollock, C. B., in R.~. Bailey, 
104 S. W. 225 (murder of a father by shooting, ib. 312 (declaring e"idence admissible, on a 
attempt to poison the wholc family, admitted) ; eharge of poisoning, that the prisoner had at,.. 
Tc:ros: 1899, Barkman v. State, 41 Tex. Cr. tempted to drown the dceensed by sawing 
105. 52 S. W. 69 (murder; a single accidental nearly in two the limb of a tree on which the 
prior killing. excluded) ; deceased was uccustomed to sit when fishing) ; 
Utah: 1896. People v. Coughlin, 13 Utah 58, 1849, R. v. Geering, 18 L. J. M. C. 215 (murder 
44 Puc. 94 (killing of another person in the of husband by arsenic· poisoning ; evidence was 
sume affray, to show intent, admitted) ; offered of the death by arsenic, within si.,; 
Vellnonl: 1902. State t·. Eastwood. 73 Vt. months later, of two sons of the defendant, 
205, 50 At!. 1077 (murder of a wife's sister's and of the arsenical illness of a third son, to. 
husband at M.; defendant's shooting of his show (1) .. that the deceased had in fact died .. 
wife's sister at the same time, and of his wife of poison administered by some party", and 
and her mother immediately before, five miles (2)" to prove that the death of the deceased 
away at East M., where he said" I have come husband was not accidental"; objected to 
to break up the family", held admissible to because the death and illness occurred after 
show "purpose, preparation, und intent"); the death in issue; Pollock, C. B., Alderson, 
Virginia: 1842, Heath v. Com., 1 Rob. 735, B., and Tal£ourd, J., approving, admitted it, 
738, 743 (murder of a woman by stabbing; .. to determine whether such taking was acci-
the fact admitted of the shooting of her com- dental or not"; the prosecution also connected 
panion by the defendant just previously on the the defendant with the plan or system by show-
same night under circumstances indicating a ing that she generally cooked the meals for all 
design to do away with both); 1880, Poin- four persons); 1860, R. 11. Winslow. 8 Cox Cr. 
dexter's Caae, 33 Gratt. 766, 788 (murder; 397, Martin, B. (murder by antimony-poison· 
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of poison give more frequent occasion for evidencing Design or System by a 
series of'related acts. 

ing; evidence that within six months three 
other persons in the same family, the prisoner 
being employed there, had died from antimony
poisoning, was offered chiefly" to exclude the 
supposition of an accidental poisoning in pres
ent case ", but wns excluded; no reason gh'en) ; 
1863, R. 1). Garner and wiCe, 3 F, & F. !i81, 
4 Cox Cr. 346 (murder by arsenic-poisoning; 
the deceased was the mother of the male de
fendant; the latter sold arsenic for agricultural 
purposes; the fact that one of his own horses 
and some of his milk-customers, against whom 
he apparently had no feeling, had suffered from 
arsenic. had been received to show accid~ntal 
administration; and the fact of the death of 
his former wife was then recch'ed to negative 
accident); 1864, R. v. Harris, 4 Cox Cr. 342, 
Willes, J. (general principle of R. 1>. Geering, 
approved); 1873, R. 1). Cotton, 12 Cox Cr. 
400, Archibald, J., Lush, J., and Pollock. B. 
(murder of the defendant's stepchild by ar
senic-poisoning in July; the fact was received 
of the death of the defendant',; two sons in the 
preceding November and March. and of one 
M., lodging in the house. in the preceding 
April; all were supplied with food by the 
defendant and all showed arsenic-traces; the 
e\;dence was received on the authority of • 
Geering's and Garner's Cases); 1878, R. I). 

Heesom, 14 Cox Cr. 40, Lush, J. (murder of 
her child by arsenic-poisoning in OctQber. 1S77; 
e;;dence having been received of the death of 
another child of the defendant in March, 1876, 
and of the defendant's mother in ~ovember, 
1877, by the same poison. both being in the 
same houilehold, the fact was also received that 
the Ih'es of all three had been insured a short 
time before by the defendant. and that on the 
death of the othl'r two she had collected the 
insurance; following Geering's Case); 1884, 
R. 1). Flannagan, 15 Cox Cr. 403 (two sisters. 
charged with the murder by arsenic of the hus
band of the second; evidence was offered of 
the deaths by ar~enic-poisoning. wi thin three 
years, of three other persons in the same house
hold; Butt, J.: "I think, where the author
ities arc at al1 in conflict, the safest rule to be 
guided by is one's common sense, and I cannot 
conceive that on a charge of this nature it is 
consistent with common sense to eltclude such 
evidence. It has been decided . . . in the 
case of poisoning by arsenic. that evidence of 
the deaths of people other than the deceased, 
whose death was the subject-matter of the 
particular inquiry might be given. with a \;ew 
to showing not that the prisoner had poisoned 
the deceased, but that the deceased had in 
fact died by poison administered b}' Bomo one; 
that is the extent to which that authority 
went, and that is the extent to which, I have 
no hesitation in saying, I ehall admit e\;dence 
as to the other deaths in this case "). 

U:''lTED STATES: Alabama: 1850 . .i'ohnson 
I). State. Ii Ala. 61S. 622 (wife-murder by 
poison; a former attempt by the defendant 
to poison her. admi~sible to negath'e mis
tal.e) ; 
Arkamlas: 1920. Sneed v. State. 143 Ark. 178, 
219 S. W. 1019 (murder of wife by str~'chnia), 
the defendant being the beneficiary of policies 
carried by his \\;fe; e\'idence was not admitted 
of the recent death by poison, in defendant's 
household, of three other persons, \;z. his 
mother-in-law, from whom bis \\;fe inherited 
an estate which she then de\;sed by wiIl to 
bim; his infant child. born after the elCecution 
of that will and not mentioned therein; and 
his adopted daughter. whose life was insured 
for the benefit of deCendnnt's wife: the ruIing 
is based solely on the ground that the evidence 
of these deaths having been due to poison given 
by the defendant was insufficient) ; 
Connecticut: 1918. State r. Gilligan, 92 Conn. 
526, 103 Atl. &19 (murder by strychnine; the 
accused kept a home for the aged. payment 
being made by a lump sum in ad\'ance; deaths 
of three other inmates besides the one named 
in the indictment. not admitted on the facts, 
except under special conditions; careful opin
ion b~' Beach, J.; two judges di.'ls. from the 
reasoning) ; 
Gcoruia: 1904, Cawthon v. State, 119 Ga. 395. 
4G S. E. S97 (poisoning of T.; after T.'8 death, 
H. died, after drinking T.'s brandy; obscure 
ruling) ; 
Iowa: 1897, State v. Smith. 102 Ia. 656, 82 
N. W. 279 (the deceased was insured in the 
defendant's favor. nnd had died of poison; one 
year before. he had been shot in the head. but 
had only lost sight thereby: the complicity 
of the defendant, his wife. in the shooting. ad
mitted); 1S99, State v. Lightfoot. 107 In. 344, 
78 N. W. 41 (poisoning a horse by strychnine; 
the presence of strychnine in other horoe
boxes in the same burn, and the poisoning 
of other horses in other barns of the same 
O)wner, on the same night, admitted); 1921, 
State v. Browman. 191 Ia. 608. 1S2 N. W. 823 
(theft as connected with murder) ; 
],J aJJSachu8cl/S: 1SSS. Com. v. Robinson, 146 
Mass. Sil, 16 N. E. 41i2 (murder by poisoning 
a brother-in-law. the obtaining of an insurancl).. 
benefit being the alleged motive; the prosecu
tion. to show thnt the deCendant had formed a 
general design to obtain the money by killing 
him, was allowed to b-ive in e\;dence that her 
sister, the original beneficiary, and then a child 
of her sister, had died b}' poisoning \\;thin the 
pre\;ous five months while under the defend
ant's care. and that the brother-in-law had 
then appointed the defendnnt the beneficiary; 
ante. § 3(4); 1897, Com. 1). Kenned~·. 1 iO 
Mass. 18.48 N. E. 770 (poisoning. by putting 
poison in a tea cup; the finding of the same 
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poison in the same cup at other times, ad
mitted to show an anonymous ~cheme) ; 
Michigan: I8iO, People D. Lansing. 21 Mich. 
221, 226 (poisoning a grandmother by putting 
arsenic into wine; a similar attempt, a few 
da~'s before. by putting !lrsenic into her food, 
admitted for another purpose, nnd the pres~nt 
Question left undecided); 1896, People 11. 

Thacker. 108 IHich. 652, M N. W. fi62 (wife
poisoning; attempts to poison the wife's 
sister. living in the same household, held ad
missible to show intent and l,egative accident, 
but not to show the act itself of administering) ; 
1903. People D. Quimby. I:H .Mich. 625, 96 
N. W. 1061 (poisoning of another child in the 
same way at the snme time. admitted); 1906, 
People v. Collins. 144 l\Heh. 121, lOi N. W. 
1114 (murder of L. by arsenic; denth of W. 
by arsenic. four months before, W. lidng in 
tho;) defendant's family, not admitted; no 
sufficient foundation being shown; Grant and 
Montgomery, ,T.J., disa .• on the ground that 
it WIIS admissible to show defendant's posses
sion of arsenic); 1914, People v. Mac!!regor, 
liS Mich. 436. 144 N. W. 869 (murder by 
arsenic poisoning; the defendant was a physi
cilm, attending-the S. family; the father John 
W. died in 1008, the sons Peter in July, 1010, 
Albert in !\lay, 1911, lind Scyrel in August, 
1011; the charge being the death of Scyrel, 
the death of Albert by arsenic poisoning was 
admitted) ; 
AIi.~8ouri: 1911, State ~. Hyde, 234 Mo. 200, 
136 S. W. 316 (murder of the father-in-law of 
defendant, a physician, by poisoning with 
strychnine and cyanide; killing of other 
members of the family, co-legatees with the 
defondant's wife of the deceased's fortune, by 
various poisons, including disease germs, 
offered to e,idence intent, excluded, on the ab
surd and unfounded prinriple that the means 
of death used in the other instnnce5 must be 
"precisely similar"; the ruling is founded on 
the unsupported statement of n single treatise; 
Donellan's Case, 6up.-a, § 303, sufficiently 
shows the no\"elty and impropriety of such a 
limitation; offered to show motive, the other 
killings were held to be admissible, but not 
sufficiently evidenced) ; 
New York: 1858, People v. Wood, 3 Park. Cr. 
685 (murder of a si:ltcr-in-Iaw by poison; 
the fact was admitted, to show a general pur
pose to get the brother's e~tate for himself, 
of the prior poisoning of the brother, the con
temporaneous attempt at voisoning of hill two 
children, the procuring himself appointeu as 
their guardian, and the forb'ing of claims against 
the estate; all these being .. parts of a single 
transaction, influenced by a single motive, and 
designed to accomplish a single object ") ; 
1001, People ~. Molin!!ux, 168 N. Y. 264, 61 
N. E. 286 (murder of A. by poison sen t to C. 
!lnd taken hy him and also by A.; the defend
dnt's murder of B. by similar poison, more than 
a month previously, the only other common 
circumstances being that B. and C. were mem-

bers of the Bame club as the defendant nnd that 
the defendant had ronducted false correspond
ence with other persons in the names of B. and 
of C., held inadmissible, as not relevant to 
prove motive, intent, comnlon plnn, or any 
other e\idential clement; three judges dis
senting); 1915, l'eople v. Buffom, 21-1 N. Y. 
53, 108 N. E. 184 (wife's murder of her hus
band by poisoning; subsequent killing of one 
of the children, held inadmissible) ; 
North Carolina: 1802, State v. Best, III N. C. 
638, 640, 15 S. E. 930 (wife-murder by poison
ing; the presence of uneaten poisoned food in 
the house, admitted) ; 
Ohio: 1853, Farrer v. State, 2 Oh. St. 54, 61, 
67 (murder by arsenic of a child in F.'s family, 
b~' the defendant, the nurse, in December, 
1851; the fact admitted of deaths of other 
members of the same familv in the same WIlY 

• • 
about the ~ame time; but the fact rejected of 
t.he death of 1., a former mistress of the de
fendant, in the same way, in the preceding 
August, before the defendant came to F.'s 
house; Bartley. C. J .. diss.); 18i5, Brown v. 
State. 26 Oh. 1 iG. 1liO (poisoning horses; the 
fact admitted of the poisoning of other horses 
about the same time in the same \"i!lage, to 
indicate that the defendant had inflicted the 
injuries and had gh'en out that a general 
epidemic premiled, with the design of profiting 
hy treating the horses professionally for cure) ; 
Penrl8ylrania: 18i2, Shaffner v. Com., 72 Pa. 
GO ("ife-murder by poison; the defendant had 
been criminally intimate wit,h Susan C. for 
many years, during the life of his first "ife, 
and married the deceased, his second, while 
Susan C. was still unmarried; the criminal 
relation continued, C. was married to S., and 
both lived in the defendant's house; S.'s life 
was insured for his wife in November, 18iO; 
he died in February, 1Sil, and the defendant 
coller.ted the insuranrc; then the defendant's 
wife died in .June, 18i!; an offer by the prose
cution to show thnt the cause and circum
stances of the two deaths were similar, and 
that the derendant attended both, was re
jected. because the other facts did not show 
that the death of S. and the "ife could ha,"c 
been .. contemplated as parts of one plan in 
his m~nd in which the taking of S.'s life Wlls 

part or his purpose of taking the life of his 
wife" ; the opinion works out the applica
tion of tbe principle carefully and instructh"ely, 
and is worth study as a useful illustration of 
method; though the conclusion reached is per
haps a strained one); 1882, Goersen v. Com., 
00 Pa. 388, 300, 398 (wife-murder by arsenie
poison; the fact that the wife's mother, Ihing 
in the same house and attended by the defend
ant. had died a few daYB before in the salIle way 
and that her daughter succeeded to her prC'p
erty in rt'mainder after her Iife-estate, was re
ceived .. to show his purpose and intent, and the 
system by which that purpose was to be ac
complished. and to connect the death of both 
women with that purpose and iut.ent"; al80 
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§ 364. Assault with Int&nt; Other Crimes of Personal Violence. The 
principle of Intent (ante, § 302) here admits other acts of the defendant 
tending to negative innocent intent and thus to establish the criminal in
tent charged (to kill, to wound, to rcsist an officer, and the like). No fixed 
rule can be formulated as to the similarity which the other act must bear; 
it may be done to another person: 1 it may not accompany immediately the 
act charged: 2 and it may occur at a time subsequent.3 The precedents illus
trate these various aspects of the principle.4 

"to rebut the theory that the death of Mrs. G. admitted; Freeman, J., diss.); 1898, Gaston 
was the rt'sult of accident or suicide, or of the 11. State, 117 Ala. 162, 23 So. 682 (shooting a 
negligent or ignorant use or admiaistering of gun across a public road; defence, aet'idental 
arsenic by either his wifo or by him ") ; discharge; declarations just I)('fore of an in. 
VCNllolll: 1904, State v. Sargood, 77 Vt. 80, teat to shoot at Mr. Bryan's picture, ad. 
58 At!. 9il (poisoning of Bo's colts; H. h:n-ing mitted); 1899, Ellis v. State, 120 Ala. 333, 
opposed defendant's desires. the attempted 25 So. 1 (assault with intt'nt to kill; P:P.. 
poisoning of H. was admitted as part of a "ious" difficulty" between the purties, ad-
plan); mitled); Ari~ona: 1919, Owen Guey r. State, 
WCl8hi'l1Jlon: 1!J13, State v. Hazzard, 75 Wash. Ariz.. 181 Pac. 175 (battery; prior as-
5, 134 Pac. 514 (murdt'r by starvation; the sault on the same party and her sister. two 
deceased being one of two women who had years before. held not admissible); California: 
jointly arranged to put tht'msel\'es under thl) 1S'l7, People v. Wilson, 117 Cal. 688, 49 Pac. 
defendant'~ care. the illness of the other woman 1054 (shooting an officer; a shooting of others 
under the defendant's treatment was ad. just preceding the arrest. admitted to show 
mitted) ; intent); 1899, People v. Teixeira, 123 Cal. 297. 
WiSC01Z.'!ill: 1892, Zoldoske v. State, 82 Wis. 55 Pac.9SS (nssault with intent; another as-
580, 599, 52 N. W. iil) (poisoning of E., the sault about the same time upon the injured 
supposed intended wife of M.; the death of person's companion, admitted); Colorado: 
M.'s wife by Jloison, admitted to negative the 1913, Rice v. People. 55 Colo. 506, 136 Pac. 74 
accidental nature of E.'s death. E. and l\I.'s (assault and battery; the defendant's admis-
wife being obstacles in the way of defendant's sion. "This has been going on for 7 years", 
marriage t<) ;,\1.). receh'ed); Illi1Zois: 1921. People r. Lane. 300 

§ 364. 1 People 11. Wilson, Ca\.: though Ill. 422. 133 ~. E. 267 (murder; commission of 
this is not frequent, nnd its propriety is some- other indep('ndellt murders and robberies. 
times. though erroneously, denied; People v. recit~d in defendant's confession, held improp-
Gibbs. N. Y. erly admitt~d); Indiana: 1016. Lnderhill 

2 Ross v. State. Aln .• State v. Mcrkle~·. Ia., v. State, 185 Ind. fi87. 114 X. E. 88 (assault; 
Stnte v. Pntza. La., People v. Jones, N. Y. other prior qunrrels excluded); lou'a: 1888, 

3 R. v. Voke, Eng.; in P('ople v. Hopson, Stat~ r. Merkle)" i4 Ia. (l95, 39 N. W. 111 
N. Y., a subsequent act was excluded. (hurning an adopted child with a hot iron, with 

(E~oLA!ro; 1823. R. t. Voke, R. & R. intent tf) kill; other similar burnings of the 
531 (by all the Judges; assault with intent child admitted to show intent); Louisiar.a: 
to kill; defence. accident; the fact of the ac- 18·18, Stut~ v. Patza, 3 La. An. 512 (stabbing 
cused having run away after the firing and with intent to kill; a former attempt to 
concealed himself beside the road ahend. and poison the same person by Ilutting laudanum 
then fired again at the same person. was re· in her wine, ndmitted); l!mO, Stute r. Ca\" 
ceived to prove the int~nt). Illlaugh, 52 Ln. 1251. 27 So. i04 (lIsslIult with 

CA~ADX; 1877, Hickey t'. Fitzgerald, 41 intent to kill; assault on the same person the 
U. C. Q. B. 303 (assault; question to the plain- previous night, excluded); Mi.>sollri: 1897. 
tiff as to prior fights. excluded). State r. Raper, 141 I\Io. 327, 42 S. W. 935 (de-

UNITED STATES: Federal: 1919, "·est fendant's riotous misconduct before an as-
~. U. S., 6th C. C. A .• 258 Fed. 413, 419 (~r- suult, ndmittcd to show intellt): New York: 
jury on the hearing of an injunction al!:linst 1845, People~. Hopson, 1 Den. 57-1 (assault and 
a strike with violence; assault upon Ilnother battery on a constable and resisting him in 
person contemporaneously, admitted) ; performing his duty; an assault on him ten 
Alabama: 1878, Ross v. Stllt~. 62 Ala. 224 days later while the same proceedings of exe· 
(assault with intent to commit murder; pre- cution were being carried out. excluded); 1875. 
vious nssaults upon the same peroon on the Rerrains v. People, 60 N. Y. 228 (the purpose of 
same evening, IIdmitted to show int.ent); taking up a weapon, shortly before assaulting 
1893, Hom v. St..1te, 102 Ala.144, 151,279, 15 So. with it, admitted to show the purpose at the 
278 (assault with intent to kill; an attempt to time of the assllult); 1883, People v. Gibbs, 
shoot the wife and the clerk immediately dt~r. n:~ X. Y. 4iO (assault with intent to kill M.; 

677 



§ 365 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAp. XII 

§ 365. Other Principles, discrimjnated. (1) According to the principle of 
§ 218, ante, another act may be evidenced so far as it is an inseparable part 
of the whole act charged. This is simply because in narrating the one it is 
impracticable to avoid describing the other, and not because the other has any 
evidential purpose. The phrase ' res gestre ' is sometimes used to sanction 
the admission of such acts, but it merely serves to obscure thought and to 
confuse principle. Either the act is an inseparable part of the main act or 
'res gestre', in which case it has no evidential function; or it serves to evidence 
intent or the like, in which case i.t must be tested by the foregoing principles. 
This latter purpose is often the one really in mind when this phrase is used, 
- as where the other act is said to " color" or " characterize" the main act 
charged; 1 obviously this is an evidential use, throwing light on the intent, and 
the phrase' res gestre ' not only has no real application but introduces a loose 
and unworkable test. 

(2) Another act ()f violence may need to be offered so as to assist in iden
tifying the defendant, as where it is shown that the same person did both 
acts, and then that the defendant did the other (post, § 413). 

(3) Prior ~cts of violence by the defendant against the same person, be
sides evidencing intent, may also evidence emution or 71wtive, i.e. a hosti'ity 
showing him likely to do further violence; this principle is elsewhere " :alt 
with (post, § 396). The practical difference is that in the latter use th~ act~ 
may range over a wider period of time (as indicating an enduring emotion) 
than in the present use, where they must be fairly near in time in order to 
throw light on the design or intent of the act charged. 

(4) Threats of violence are in themselves expressions of a design to injure, 
and are accordingly dealt with elsewhere (ante, §§ 105-109). 

the defendant had entered M.'8 llOuse. claim- 236. 20 S. W. 563 (assault with intent to kill; 
ing the right to it. and about 8 o'clock shot at indecent language t.o the assaulted. just before. 
M.; then about half-past 9 J. came. and took admitted); 1900. Hamilton v. State. 41 Tel:. 
M.'8 part. who was absent, and the defendant Cr. O-H. 50 S. W. 927 (assault with intent to 
attempted to shoot him; excluded. as throwing kill; prior assaults on the same person during 
no light on the intent in assaulting 1\1.. and also "a year or more, admitted); 1904. Livingston 
because" the principle upon which evidence is I'. State. 47 Tex. Cr. -105. 83 S. W. 1111 (as
admitted of other offcnces to show the intent sault by a father on his daughter; repeated 
... has no application to a casc of this kind"; attempts of the father to have intercourse 
no cascs cited; clearly wrong); 188.5, People with her. explaining her refusal to go with 
I). Jones. 99 N. Y. 067. 2 N. E. 49 (wife-murder, him. which led to the assault. excluded; unless 
by shooting; as indicating whether he fired the Supreme Court knew of facts not disclosed 
in anger to frighten her. or fired intending to ill the decision. it was a brutally unjust one); 
kill. tho fact was admitted of two prior shoot- 1922. 8olosky I). State. 90 Tox. Cr. 537. 236 
ings at his wife during the preceding twelve S. W. 742 (unlawfully carrying a pistol); 
months; no cases cited); Oklahoma: 1911>. Vermont: 1800. Devine v. Rand. 38 Vt. 621, 
Appleby v. State, 11 Ok!. Cr. 2&1. 140 Pac. 228 027 {trespass for beating, kicking. throwing 
(assault; another assault long prior, and an into the snow. placing on a hot stove, etc.; 
adultery, excluded); Pcnn.Qylrallil1: 1909. the \'arious nets of cruelty admitted to show 
Com. I). House. 223 Pa. 487,72 At!. 804 (assault the intent, exemplary damages being allowable 
on a woman; assault on another woman about for wilful trespass); lVashinolon: 1917. Statc 
the same time, excluded); So. Dakota: 1918. v. Clark. 98 Wash. 81, 167 Pac. 84 {assault 
Hansen v. Boots. 41 S. D. 96. 168 N. W. in a saloon; prior violent conduct, admitted 
798 (battery; cross-examination to jJrior as- on the facts). 
saults on other persons. held improper); § 365. 1 E.g .• People v. Marble, Mich., ante. 
TUat/: 1892, Moore II. State, 31 Tex. Cr. 234. § 363. 
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§§ 300-373] ASSAULT, SUNDRY OFFENCES § 367 

13. Miscellaneous OflenceR 

§ 367. Riot, Trespass, Ga.ming, Electoral Offences, etc. The foregoing 
principles apply to this class of evidence in any offence where knowledge, 
intent, or design is to be proved. What is to be kept in mind is that 
the Intent principle (a lite, § 302) is available wherever the intent 
accompanying an act is to be shown, the other acts being so far similar as 
to negative by their recurrence that innocent intent which might be conceded 
for one occasion but becomes less supposable with every repetition; and that 
the Design or System prinC'iple (anie, § 304) has application whereYer the doing 
of the act itself is to be proved, and the design or system pointing towards 
it is to be inferred from other acts indicating b~' their common features 
its existence. These principles may thus have application on a charge of riot. 
ing, or the like,! keeping a disorderly house,2 gambling, or keeping a lottery,3 

§ 367. 11820. R. ~. Hunt. 3 B. & Ald. 566. defendant's operation of other gamin,. houses 
569. 573 (mob-meeting; acts of various parts in the same town. admitted): Florida: 1898. 
of the mob admitted to show its intent as a TolI v. State. 40 FIn. 169. 23 So. 943 (keeping 
whole): 18i6. R. v. Mailloux. 16 N. Br. 499. a gaming room: where nets within the period 
507. 512. 516 (indictment for n riot; e\'idence charged are shown. acts prior and SUbsequent 
to explain away conduct previous to the day are admissible to illustrate): Illinois: 1866. 
alIl1:'!d was rejected. because it did not call Dunn v. People. 40 III. 469 (\ottcn:; the de-
fOI r,.<planation): 1844. State v. Renton, 15 fendant cnlled it a .. gift-sale": and other en-
N. :.'. 169. 170. 174 (riot on the 4th of July. velopes and ad\'ertisements were admitted to 
1842: the fact that the celebrations on that show its real nature): 1871, Thomas v. People. 
anniversary in 1839, 1840. and 1841 were 59 III. 160. 162 (lottery; other tickets. bills. 
riotous. and that the defendant took part in and advertisements. connl'cted with the sam~ 
them. excluded). enterprise, admitted to show intent); 1908. 

The various other questions of e\;dence First Nat'l Bank t'. Miller. 235 Ill. 135. 85 
that become material in pro\;ng mob \;olence N. E. 312 (gambling in grain contracts without 
are analyzed, ~;th cross-references. post. intent to deliver. as a defence to a note; the 
§ 1790. payee's similar transactions v.;th other persons, 

: Fed. 1919. De Four I'. U. S .• 9th C. C. A., admitted. to show intent): 1912. People v. 
260 Fed. 596 (keeping a house of ill·fame. under Viskniskki. 255 Ill. 384. 99 N. E. 621 (renting 
U. S. St. 1917. !\lay 18. § 13. defendant's premises for gaming; two former instances of 
pre\'ious conduct of houses of ill-fame. ad- renting to the same party and their use for 
mitted to negative guilt~· knowledge): N. J. gaming. admitted); Kentucky: 1878. Miller 
1896. Roop v. State. 58 N. J. L. 479. 34 At!. \I. Com .• 13 Bush. 737 (maintaining a lottery: 
749 (former keeping of a disol'derl~' house. the fact admitted of its regular maintenance 
that heing the offence charged. exl'iuded): for several ~'ears preceding the time al!eged): 
1897. Parks v. State. 59 N. J. 1.. 5i3. 36 Atl. Louisiana: 190-!. State r. Behan. 113 La. 754. 
935 (keeping a disorderly house; mntters 37 So. 714 (keeping a house for illegal faro
connected ,,;th a similar offence in another banking; prior similar acts of gaming not more 
State. eXcluded): N. Mex. St. 1921. c. G9. § 3 than two week~ before. admitted to show 
(prostitution; prior con\'iction admissible); knowledge and intent); ,\lCl8sachu8ctta: 1888. 
St. 1921. c. 69. § 0\ (simililr. in a proceeding to Com. 1'. Ferry. 146 Mass. 209. 15 N. E. 484 
enjoin keeping a house for prostitution): (pool-scIling in rooms kept for the unlav.;ul 
N. D. St. 1919. Mar. 7. c. 190. § 3 (prostitution purposc of so selling. ctc.; the carryinl!: on of 
offenccs: former cOlwiction. admissible: such transactions shortly before. admitted): 
Quoted ']lo~t, § 1620); Oh. G!'n. Code Anll. Ncu.' Jer8ey: 11>85. Clark v. Statc. 47 N. J. L. 
1821, § 13031-15 (keeping a house for prosti- 556. oJ, Atl. 327 (sale of lottery tickets: the 
tution, etc. : "a prior cOIl\;ction" is ad- sale of a ticket to another person. not admitted 
missible). .. for the purpose of showing that the de-

For other related offellces (abduction, cn- fcndunt, would be likely to commit. the crime 
ticement for prostitution, etc.), sec antc. § 360. charged "): Oklahoma: 1913. Dupree v. State. 
For other acts to e\;dence cha.racter of inmates, 10 Okl. Cr. App. 65. l3·! Pac. 86 (gambling; 
see ante. § 204. former cO\l\;ctions for glunbling. excluded); 

• .4rkan8as: 1921. Cain t:. State. 149 Ark. Texas: 1920. Watson v. State. 8S Tex. Cr. 
616.233 S. W. 779 (condUcting a gaming house: 227.225 S. W. 753 {keeping a gaming house; 
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§ 367 OTHER OFFENCES, TO SHOW INTENT, ETC. [CHAP. XII 

committing a wilful tre8pass to property,4 uttering a criminal libel,5 refusing 
a voie, 6 or casting a vote/ packil/g a jury,8 and sundry other offences and 
wrongs.9 

possession of a pistol next day when arrested, 
held inadmissible); IVlUIhillgtOIl: 1919, State t'. 
Kaukos, 109 Wash. 20, 186 Pac. 209 (conduct
ing a gambling-game; operation of the game 
on other days, admitted; prior rUlings col
lected) . 

Compare the cases cited allie, § 203, n. 2 
(proof of nn habitual or continuing offence, 
e.Q. keeping a gaming house). 

For reTJUlaliol1 to evidence knowledge, sec 
alllc, § 254. 

4 1897, Loui~\"iIIe & ~. R. Co. v. Hill. 115 
Ala. 334, 22 So. 103 (in proving, to recover a 
penalty, that n trespass was wilful and know
ing, under the statute, the breaki/:gdown of the 
fence at the same time ID:IY be shown); 1909, 
Jaynes v. People, 44 Colo. 535. 99 Pac. 325 
(poisoning a horse; rule stated); 1903. State 
v. Roscum, 119 In. 330, 93~. W. 295 (malicious 
mischief; larceny of similar articles two years 
before, excluded); 1909, People I'. Minney, 
155 Mich. 534, 119 N. W. 918 (mutilating a 
horse by cutting off its tongue; other similar 
offences, excluded); 189.,). Mayer v. R. Co., 
90 Wis. 522. 03 N. W.1O·18 (to show that the de
fendant had piled snow at a certain rrossing, 
the faet that it had piled snow at other adjacent 
points was admitted). 

6 1791, R. v. Pearce, Peake 75 (se\'crnl other 
paragraphs about the plnintiff by the defend
ant were admitted in corroborution, to prO\'e 
him the author), 1907, Price v. Clapp, 199 
Term. 425, 105 S. "''1. SO·l (libel in an anony
mous letter writt<!n to the plaintiff'" employcr 
and calling the plaintiff a thief; the defendant 
and his wife were alleged as the writers, but 
denied it; admissions of the defendant's wife 
that she had written other anonymOus letters, 
cxcluded: clearly unBOund; the peculiar cus
tom of writing anonymous letters served to 
identify the defendant on the issue before the 
court; post-office inspectors could ha\'c en
lightened the court on this subject). 

For the usc of other libels to evidence 
malice, see posl. § 403. 

e 1870, Friend v. Hamill. 34 Md. 298, 305 
(action by a Democrat for malicious lind cor
rupt refusal of an election officer to allow him 
to vote; the fact was received of the defend
snt's prior declaration that the plaintiff and 
certain others should not vote, the fact that 
these persons were not allowed to vote, and the 
fact that they were all Democrats while the 
defendant was a Republican). Compare the 
jury cases infra. 

The following case illustrates a similar 
application: 1899, People v. Alton, 179 Ill. 
015, 54 N. E. 421 (mandamus to compel the 
allowance of the relator's negro childron to 
attend the pUblic schools; an ordinance author-

ized the superintendent or the board committee 
to assign /lupil~ to specific schools; the relator's 
children were alleged to have been cxrluded 
frolll schools containing white children only 
and sent to schools containing negro children 
only; to prove that the exclusion was made 
with sole intent to discriminate 011 grounds of 
race, the treatment of other negrO children 
by the defendant was admitted). 

7 1895, People v. Shea, 147 N. Y. 78, 41 
N. E. 50~ (admitting evidenoe of pre\'ious re
peating, to show a general design of fraudulent 
"oting); l!.l19, State t'. Unger, 03 N. J. L. 50, 
107 Atl. 270 (reech'ing fraudulent "otes; 
receipt of other illegal votes, admitted). 

s 1848. H. v. ~Iitchel, 0 State Tr. N. s. 599, 
030 (challenge to the luray because lIot impar
tially selected by the sheriff; the fuct that 
among the qualified persons the Catholics and 
the Protestants were as two to one, but on the 
panel were as aile to five, held admissihle as 
tending to show an unfair intent in the sheriff; 
quoted ante. § 302); 1848, It. t. O'Doherty, 
o St. Tr. 831. 881, 888 (same); 1848, H. ~. 
O'Brien, 7 St. Tr. 1. 28, 30 (similar); 1848, 
n. v. Duffy. 7 81. Tr. 795, 859, S70 (simiiur 
faets allowed. but the ruling is obscure, ap
parently from II failure to distingubh betwl'cn 
religious disproportion liS u ground of chal
Icnge and the same as evidence of corrupt selec
tion); 1903, Binyon v. U. S .• 4 Ind. T. ()42. 
7() S. W. 26.') (grand jurors disl'riminatcd 
agllinst, in selection, on account of race; cd-
dence held insufficient on the farts); 1!)03. 
Carter v. State, 45 Tex. Cr. 430. 7() S. W. 437 
(similar question; eddence held insufficient). 

~ Federal: 18()(), The 8pringbok, 5 Wall. 1. 
7, 25, 27 (confiscation of goods of 11 neutral. 
captured betw:!cn England and Nassau. and 
consigned to Nassau, a hlockade of Confeder
ate ports then pre\>ailing; issue, whether the 
cargo was destincd by the shippers for tranS
shipment at Nass(\u to a ConFeclcrate port; 
to evidence the intention, thc, (,.cts were ad
mitted that two other vessel,;, the Gertrude 
and the Hart" recently captured on their way to 
blockaded ports, had a cargo consigned by the 
same shippers, of the same classes of goods 
marked in the same way, and that many con
secutively numbered bales, missing in the other 
two vessels, werc found on the Springbok); 
18!l8, Safter v. IT. S., 31 C. C. A. I, 87 Fed. 
329 (mailing lewd letters; suhsequent adultery 
of t,he defendant with the addressee, held irrel
evant); 1917, Alaska Packers' J\ss'n ~. 
U. S., 9th C. C. A., 244 Fed. 710 (unlawful 
destruction of salmon; takings of salmon sub
sequent to the date charged, admitted to evi
dence intent); 1918, U. 8. ~. Pineda, 37 P. J. 
456 (negligence in erroneously filling s prcscrip-
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368. Dealing in Liquors or Drugs. The violation of the laws in regard 
to 'intoxicating liquurs invoh'c5 eonstalltlJ· the use of evidence under the 
present principles. There were orig-inall~' four chief varieties of ofi'ences 
under these laws: scllillg, being a common seller, /.ecping with iniC'llt to seil, 
and keeping a place for the purpose of sale. (1) The first may raise the 
question how far an intent may be evidenced by other instances, 
and how far a design or plan, as showing probably an actual f:ale, 
may be evidenced by former acts of the sort.1 (2) The second involves 
the principle of separate instances to show a character or habit (lIll/e, § ~03).2 
(3) The third may raise the question how far other acts of keeping or selling 
may be received to show the intent; 3 (4) and the fourth may raise the same 

tion for drug X with drug Y; similar error on or to sell for beverage. the practice of the de
another occasion, admitted to show negli- fcndant to sell for be\'erage was admitted); 
gence); A.labama: 1890. Dodd v. State, 92 1910. People T. Giddings, 159 Mich. 523, 1::l4 
Ala. Gl. 9 So. 407 {currying a concealed pistol; N. W. 540 (iJlegal sale; sales to others, ad. 
the fact of the usc of u pistul ~hortly hefore. mitt<:!u); 18i7, State t·. Shaw, 58 N. n. 73 
excluded) ; llli"ois: 1900, ,It-Beph Taylor (illegal liquor-selling; sales during the same 
Coal Co. 1'. Dawes, 220 III. 145, 77 K E. 131 month. admitted as showing a plan or course of 
(injury to a mine-workman by an unlawful bl!sine~s); 1920. State t': Dnnalu1.zi. fl4 Vt. 142. 
lowering of the cage at a speed forbidden h~' 100 Atl. 57 (prior similar transaction, ad • 
• tutute; the engineer's rel}eated lowering mitted.; here the question was whether an 
of the cage at such speed, admitted to show apparent theft by the nll<,ged buyer was 
knowledge and wilfulness); Il1diU1la: 1855, merely a pretence cowring a sale); 1895. 
Th()ma~ t·. State. lOa Ind. olIO, 431. 434, 2 Fosdahl t .. State. 80 Wis. 482, fl2 N. W. 185 
X. E. 808 (knowingly sending u lewd letter; (illegal selling of whiskey on Oct. 29, 1892; 
another letter to the same person, lldrnittcdi; illegal selling of beer and whiskey during the 
Massachusclls: 19IG, COIn. t·. Lindsey. 223 slimmer of IS92, excluded; but illegal posses-
Mass. 302, III N. E. 8G9 (unlawful Pructice of sion during October. 1892, admissible, appar
medicine; acts and conversations on other ently to show the selling charged). 
da\'sthan ull<,ged. admitted); Mirldoan: 1919. : H1l5. Day r. G. Soo 4th C. C. A., 220 Fed . 

• 
People v. Wheaton, 20i Mich. 173. 173 N. W. 8!8 (dealing in liquor in UllO nnd 1911 without 
335 (illegal hunting; another similar act fh'e paying tax; is~ue whether the business be-
days hefore, in the same region. cxl'luded; lunged to defendunt's brother and the defend-
the opinion docs not seC'm to apprecillte the ant acted only as agent; four nc~s of ownership , 
principle in\'olved); New Jersey: 1890, Meyer by defendant in 1909. beld inadmissible; 
~. Statt>. 59 K. J. L. 310, 3G Atl. 483 (know. unsound; no authority cited; Woods, J .. 
ingly and unlawfull;' prescribing medicine to diss.; the principle appli<,able is really that of 
C. without a license; the fao~t excluded of §;{S2, Ilosl); )021, Simmons 1'. People, 70 Colo. 
similar unlawful prescriptio/ls to others; the 202, 1 fin Pac. .j \(l (keeping for sale; other 
Court treat it as character-e\'idence. and ignore recent saleR. admissible to show intent); 1890, 
its use a~ indicating int('nt or scheme); Wi... People r. Ila:1S, 79 Mich. 457, -lOl, H N. 
consill: 1920, State r. Till, Wis. -, 177 W. 928 (i1I<,gaI sales shortly before the date 
N. W. 589 (unlawful practice of medicine on charged, admitted); and instances cited ante, 
T.; \'isits of the same person at prinr times § 20a. 
to defenrlant, admitted to ~how intent). 3 Fcdroal: 1914, Talio.ferro v. U. S .• 5th 

§ 3GS. 1 Clufh. State, lG Ariz. l70, 1·12 Pac. C. C. A .• 213 Fed. 25 (illegal sale of liquor: 
644; 1921, Richardson t .. State. Ariz. -, 201 keeping also 0. bawdy-house held inadmissible; 
PaC. 845 (manufacturing inVlxicnting liquor; un~ound 00 the facts); 1921, Basich ~. U. S., 
prior offer to sale. admitted): 1920. Thompson 9th C. C. A. 2!JO. 27G Fed. 290 (liquor nuisance; 
v. State, 11'9 Ind. 182, 125 N. E. fl41 (prior possession of similar liquor at another time and 
sales bj' defendant and co-def<'ndant, arl· pbce. admitted); ltfainc: ISiG, State ~. 
mitted); 1922, Bullington v. Corn., 193 Ky. Plunkett, 134 !\Ie. 53·! (keeping with intent; 
529.230 S. W. 001 (selling whisky; other sales, former salt,s admitted; here a conviction for 
excluded on the farts); 1912. State v. Oden. ilI{>gnl selling): 1919, State r. O'Toole. 118 
130 La. 598, 58 So. 351 (illegal liquor selling; Me. 314, 108 Atl. 99 (posse5~ion with intent to 
later sale in anr,tht'r parish. excluded); 1909, 8ell; possession more than a ;'ear before. ad-
Lockl\rd r. Van Alstyne, 155 Mich. 507, 120 mitted); Maryland: 1912, Curry r. State, 
N. W. 1 (damage by sale of liquor; on the 117 Md. 587, 83 At!. 1030 (illegul sale; prior 
issue whether the intent wus to sell for medicine sales admitted to show intent and to e\idenoo 
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question.4 (5) A fifth type of offence, issuing a medical prescription unlaw
fully, involves similar questions.6 

The answers are not difficult, so far as they depend on the application of 
the foregoing principles. But in order to discriminate properly the various 
other questions of substantive law and criminal pleading which occasionally 
bear a superficial resemblance to the evidential questions, it would become 
necessary to consider a great variety of local statutory material and a mass 
of decisions having no bearing on the law of Evidence. 

The widespread use of narcotic drugs has lead to repressive penal statutes, 
defining offences which broadly follow the types already established by the 
legislation against intoxicating liquors; and similar principles apply.6 

the "place of business" mentioned in the 406. 408 (keeping a tenement used for illegal 
statute); lIfa8sachllsell8: 1885. Com, v. sales of liquor; after evidence of the keeping 
Cotton. 138 Mass, 501 (keeping liquor with of the tenement. the fact of sales by oth('rs in 
intent to sell unlawfully; the defendant was the absence of the defendants was reech'ed); 
the driver of a wagon sent out from the city, 1871, Sherman v, Wilder. 106 Mass. 537. 540 
where sales were lawful, to a suburb where they (the intent charged being to give a lease know-
were unlawful; the fact of delit'eries in the ingly to one selling liquor illegally. the intent 
same suburb three and four months before was at another time was admitted); 1896. People 
admitted to show intent); 1895. Com. v. v. Caldwell. 107 l\lich. 374. 65 N. W. 213 
Vincent. 165 Mass. 18, 42 N. E. 332 (keeping (former sales. admitted to show a general plan). 
liquor illegally; to show intent, the fact 6 Colo. 1898. Chipman t·. People. 24 Colo. 
was admitted of intoxicat.ed men lea\'ing the 520. 52 Pac. 6i1 (sule of liquor said to have 
place some weeks before; that" the same con- been in good faith for medicinal purposes; 
dition of things existed both before and after the sale being denied and the medicinal use 
the dllY named" was admissible" for the pur- being immaterial. e\'idence of other sales to 
pose of showing the intent with which the dispro\'e good faith was held imprope:ly ad-
liquors were kept on the day set forth)"; mitted); Mich. 1916. People v. Humphrey. 194 
Nebraska: 1897. Hans v. State, 50 Nebr. ISO. Mich. 10. 160 N. W. 445 (false prescription of 
69 Mo. 838 (sales shortly before. admitted to whisky as a medicine; other frequent preserip-
sbow tho intent of keeping); New Hampshire: tions. admitted); 1'tlo. 1920. State v. Patterson. 
1903, ,State v. Wenzel. 72 N. H. 396, 56 Ati. Mo. App, . 222 S. W. 882 (unlawful is-
918 (keeping in December, not admitted t{) suance of a liquor prescription by a physician; 
prove intent in April, on peculiar fllcts and five other such prescriptions issued by defend-
theory); North Carolina: 1919, State v. ant to the same person in the same month, 
Simons. 178 N. C. 679. 100 S. E. 239 (posses- admitted); Wash. 1917. Everett 1'. Cowles. 97 
sian with intent to sell; possession of a new Wash. 396. 166 Pac. 786 (Ilrescribing whisky 
still two months later, admitted); 1920. State without belief in illness. contrary to a city 
v. Beam. 179 N. C. 768.103 S. E. 370 (keeping ordinance; other prescriptions to various per-
for sale, and selling liquor; several sales a year sonS about the same time. admitted); 1918, 
before. excluded); 1921. State v. Crouse. 182 State v. Holland, 99 Wash. 645. 1 iO Pac. 332 
N. C. 835. 108 S. E.911 (making and keeping (druggist's sale of alcohol not for mechanical 
liquor with intent to sell; prior possession of purposes IlS represcntcd by the buyer when 
11 still in recent operation. admitted); Vermont: registering; other recorded sales by defendant 
1898. State v. White. 70 Vt. 225, 39 Ati. 1085 for such purposes. increasing many fold since 
(keeping with intent to sell on June 18; keep- the date of the prohibitory law. admitted); 
ing with intent to sell on Sept. 14 of same year, 1917, Senttle t'. Hewetson. 95 Wllsh. 612. 164 
admitted to show intent); 1905. State v. PIlC. 234 (prescribing whisky without good 
Costa. 78 Vt. 198, 62 At!. 3S. reason to believe in illness. etc., under a city 

Another principle to be distinguished is that ordinance; similar prescriptions to other per
which, while allowing a range between certain SOliS. admitted; cases collected). 
dates for the offence proved at the trilli. forbid:! e Federal: 1917. Wallace tI. U. S .• 7th C. C. 
the attempt to prove more than one 113 the basis A .• 243 Fed. 300 (5ale of drugs under St. 1914, 
of the charge. on the ground that each juror Dec. 17. Harrison Drug Act; convictions for 
might regard a different one as proved, e.g. similar sales in State courts prior to the date of 
Boldt v. State, 72 Wis. 14,38 N. W. 177. the Federal statute. admitted to show "state 

41917. State v. Maguire, 31 Ida. 24. 169 of mind and motive"); 1919, Thompson v. 
Pac. 175 (liquor nuisance; other sales. etc., U. S., 8th C. C. A .• 25S Fed. 196 (unlawfullY 
admitted); 1860, Com. v. Edds. 14 Gray Mass. dispensing narcotic drugs, under U. S. St. Dec. 
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§§ 300-373) SUNDRY OFFENCES § 369 

§ 369. Treason, Sedition. In trea.'!on, the period of the Restoration saw 
1 general improvement in the definition of the crime as well as in its proce-
1ure and rules of Evidence (post, § 2036), an improvement which was 
permanently established by the practice under Lord Holt after the Re\"o--
lution and the accession of William and Mary. As a part of this ad-
vance there came in the doctrines of criminal law and pleading that 
treason must consist in an overt act (which was in truth a revival of 
an ancient limitation), and that no overt act other than such as is charged 
tn the indictment can be proved as constituting the offence.' But this 
latter doctrine was one of pleading only; and it did not prohibit the use 
(If other overt acts ll$ evidential of Intent under the present principle; 2 and 
this result has been accepted in applying our own constitutional enactment 
of the same rufe.3 

In sedition (including seditious riot and seditious libel), other acts and 
utterances are receh·able, under the present principles, to evidence seditious 
intent.4 In the prosecutions under the Federal so-called Espionage Act 

17, 1914, Anti-Narcotic Act; sales to other § 369. 11696, R. t'. Vaughan, Salk. 634 ("a 
persons under similar circumstances. admit- distinct overt act cannot be given in e\id .. mce 
ted to show intent); 11>19, Workin r. U. Soo unless it relate to that which is alleged or COIl-

2d C. C. A., 260 Fed. ,37 (illegal sale of nar- duces to the proof of it. But if it conduce to 
cotic drugs; other siles of such drugs. admit- prO\'e an overt act alleged. it is good evidence "). 
ted where" there is some real connection be- For the history of the rule. sec the following 
tween the extraneous crime and the crime authorities: 1660, Regicides' Trials, 5 How. 
charged "); 1919, Parisv. U. S., sth C. C. A., 260 St. Tr. 9-17. 976; 1762, Foster, Crown Law, 
Fed. 529 (\;olation of U. S. St. 1914, Dec. 14, 2-15; lS0a, East, Pleas of the Crown, I. 130. 
c. 1, Anti-Narcotic Act; certain other sales of Severnl States havl) placed this rule in 
narcotics many months before, here excluded) ; :<tatutes: Call. Dam. R. S. 1006, c. 146, Crim. 
1021, Dysart I). U. S., 5th C. C. A., 2iO Fed. i7 C. § 847; U. S. Mi:. Re\·. St. 1913, P. C. 
(sale of morphine, under § 2 of Harrison Anti- § 10-14; Ark. Dig. 1019, § 3117; Cal. P. C. 
Narcotic Act; defendant was a physician; 1872, § 1103; Kan. Gen. St. 1915, § 8125 (in 
defendant's issuance of prescriptions to a "large treason, "no e\'idence shaH be given of an 
number of other persons", admitted, to show o"ert act that is not expressly laid in the in-
intent): 1921, Harris v. U. S., 2d C. C. A., dictment or information "); Mont. Re\". C. 
273 Fed. 7S5 (violation of the Harrison Nar- Hl21, § IHliS (like Cal. P. C. § 1103); Nebr. 
cotic Drng Act, U. S. St. 1914. Dec. 17. by a Re,". St. 1922. § 10143; N. J. Compo St. 1910. 
physician. charging 6 separate prescriptions in Crim. Proc. § 57; X. D. Compo L. 1913. § 10839 
April. etc., 1919; e\;dence that during those (" nor C(1n e\'idence be admitted of an overt act 
three months defendant wrote 10·1O preacrip- not expre3sly charged "); Wyo. Compo St. 1920. 
tions for narcotic drugs, admitted to show § 7523. 
intent); 1921, Hoyt 11. U. S., 2d C. C. A., 273 2 R. t'. Vaughan, supra. 
Fed. 792 (like Harris 11. U. S.; defendant's S 1709, U. S. t'. Fries. Whart. St. Tr. 482, 
purchase of large quantities of narcotic drugs. 585. 59·1 (" evidence may be gh'en of other eir-
admitted); Georaia: 1910, Lee r. State, 8 Ga. Cllmstnnces or e\·en of other overt acts, con-
App. 413, 69 S. E. 310 (prescription of cocaine nected with that on which the indictment is 
not in good faith as medicine; defendant's grounded, and occurring or committed in any 
frequent issuance of such prescriptions without other part of the district than the place men-
inquiry, admitted; enlightened opinion by tioned, .•. to show the 'quo animo'. the 
Powell, J.); 1911. Stanley v. State, 9 Ga. App. intent. with which the act laid was commit-
141, 70 S. E. 894 (unlawful prescription of ted"); IS07, Burr's Trial, Robertson's Rep.!. 
cocaine; frequent prescription of cocaine to 472 (acts of treason elsewhere than as charged. 
others, without inquiry, admitted); Wash. admissible. since they, "by showing a general 
inaton: 1918, State 11. Smith, 103 ·Wash. evil intention, render it more probable that the 
267, 174 Pac. \} (druggist selling morphine intention in the particular ClL~e was evil "). 
without a prescription; illegal sales to four • Enaland: IS20, R. V. Hunt, 1 State Tr. 
other persons, held not admissible on tho N. 8. lil, 476, 4S(), 491 (seditious meetings; 
facts). resolutions at a similar meeting shortly before, 

Compare Bome analogous case ill § 367, n. 9. admitted to show intent and design); 1821. 
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§ 369 OTHER OFFENCES, TO SHOW INTE~T, ETC. [CHAP. xn 

of 191i, the well-established English precedents of a centur~' before were 
given rencwed application to the various kinds of aeti\"(~ly disloyal conduct 
so effecth'cly struck at by that legislatioD.L III the same wa~', the accused 

Redford v. Birley. 1 St. Tr. ~. s. lOiI. 1:!3i (se- urging re5istan~e hy for~c to military ronRcrip-
ditiou" mob: allte~edellt doillg~ of the same tion: a r('solution introduced by defendant at 
persons admitted): 1848. H. v. O·Bril'n. 7 St. Tr. a meeting on :"Ita:; ::?:~. 1!J 1 i. after the passage of 
~. s. 1. i5 (sedition: other illJeeches than tho~e the Selo!(·tin, ;',:,'n'k" .-'let of :"Ilay 18. 1017. nd· 
charRed. six months before. admitted to shuw mittl'd to show his" attitudl' of mind towards 
intcnt): Canada: WIS. H. r. Barron. -14 D. the C:onscrijJtion Ar'("): 11ll!!. Shidler v. U. S .• 
L. R. 332. Sask. {seditious words: prior simi- !lth C. C .. \ .. :!.';i Fl·d. ():!O (charge under U. S. 
Inr utterances. admitted). St. Junl' 15. In17. '~. :30. § :I. Espionnge Act. of 

6 Fedaal: 1911:1. U. S. Z·. Schulze. D. C. S. promoting the ,ucce,s of the enemy cnuse by 
D. Cal.. 253 Fed. 3i7 (charge of favoring hy utt('rl\nce~ again8t the wnr. against ponsrrip-
word or art the cause of a hostile ('ountry. tion. pte.: other utteranr:es priortn til<' dateo! 
under U. S. St. Junp 15, Hl17. r. ao. § 3: de- the drc1aration of war. admittcd): lG19. Kam-
fendant"s utterances of pro-German sentiments mann ,'. U. S .. ith C. C. A .• 259 Fed. 1!l:.! (,;edi-
nt various times from 1915 to date of the in- tious utteranres during war: utteranres prior to 
dirtment. ndmitted. w show intellt): HJlS. the entnlttl'l' of the {;. S. into the war. while the 
Veason Z·. U. S .• 5th C. C. A .. 254 Fed. 259 nation WI1.< IIcutral. exduded: unsound): Ui19. 
(rharge under U. S. St. June 15. 1917, c. 30. Wolf r. U. H .. Mh C. C. A., ::!ijU Fed. 3SS (,;edi-
~ 3. Espionage Act. of obstructing the re- tiou~ uttf'faar-r:5 on Jub' 15. HJl i. chargcd 
cruiting scrvicl'. etc .. by threats against :lloral undf'r the E,pionage Act of Junc 15. 1!l17: 
board: other utteranres against the S"lectiwl utteran('e~ prior to til(! date of the statutc. 
Sen'ire Art. hefore its passngc on ~I[l:" IS. cxr:lulleci: unsound): l!JH). Equi v. U. S .. 
lIll7. and before the dat!' of till' E;pionageAct. 9th C. C. A .. 2Gl Fed. 53 ("iolation of U. S. St. 
admitted): HilS. Kirrhner t'. D. S .• 4th C. C. .Tune 15. W17. c. ao. E,pionagc Act. by inciting 
A .• 255 Fed. 301 (charge of making false slate- r!'~i5tanre to th!' U. S .. l't('.; forDler speeches of 
mpnts with intent to interf!'re with military the defendant. uUl'red before the cnactment of 
operations. etc .. under {;. S. St .. June 15. 1!lli. the ~tatutc. held ndDlissible to ,;how intent): 
c.30. § 3: similar st:lteml'nts made by dcfcnd- J!):!O. Part:m Z'. F S .. !lth C. C. A .. 2Gl Fed. 515 
nnt befor" the dat" of the statute. admitted. to «'har!:c und('r St. ,June 15. l!lli. c. 30. Espion-
eddclll'e intent): 19W. Hhubery ,.. U. S .. !llh lI~t· Art. of utt .. ring di~loyal lanl:uage again!'t 
C. C. A .. 255 Fed. 1:1(;5 (,·harge under U. S. St. th,· militar.\· fon'cs: other arti"I"" di,;tributcd 
June 15. 1917. e. 30. c r n lJstl1wting the re- by ddl'IHinnt after d('('\aro.(ioll of war. admitted 
cruiting ser\·ice. etc .• by utterances IIgainst the to show intent): 1!1:!0. Seehach v. U. S .. Sth 
U. R. taking part in the war: other uttcr:uwes C. C. A .. :lfJ2 FNI. SS5 (charge under St. JUlie 
of the snwe sort prior to the U. S. dCl'laration 15. l!lli. e. :30. E"pionagc Act. of attempting t<) 
of war. admitted); lUI!). Hall v. U. S .. 4th call,;e insuhordination in the military forces: 
C. C. A .. 25(; Fed. 7-1S (ob~tru"ling the reeruit- othl'r similar stateml.'nts to other persons. ad-
ing sen·ire. etc.: threats that" he would like witted to show intent): l!l:!0. Howenstine r. 
to shoot the Prcsident ". exeludcd. til() offence V. S .. 9th C. C. A .• 2(j3 FNI. 1 (charge under 
being distinel): In19. Coldwell 11. U. R .. 1st Rt. June 15. Hl17. c. 30. Espionage Act. o! 
C. C. A .. 25(1 Fed. so;; (ehnrge under U. S. St. nttC'mpting to cause insubordinnlion in the 
Jun" 15. 1917. r. aD. § 3. of obstfU<,ting the military forr'('s; a IIcwspaper artit'le of !\o\'. 2:!. 
recruiting sen'ice, etc .. by utterallce~ npproving lIlI·!. admitted to show defcnd:mt's stnle of 
the action of certain men who had been COll- mind): 1!l:W. White v. U. S .. Gth C. C. A .. ::!fi3 
victed of unlnwful refusal to sene as soldiers: Fcel. 17 (charge under St. Junc 15. 1917. c. 30. 
other utternnces in May. 1917. prior to the Espionage Act. of attemptillg to C:1Use insub-
pnssage of the Espionage Act. urging refusal or,linntiQn in the military forres; statements 
to register in June. 1917. under the Se!ecth·e madl' at. other times and places "not too re-
Service Act. admitted); 1919. Herman v. Dlotc". admissible to show intent): 1920. 
U. S .. 9th C. C . .1\. •• 25i Fed. GOI (publicntion of Alhers t'. U. S .• !lth C. C . .1\. .• 263 Fed. 27 
a circular "iolating the Espionage Act. St. (charge under St. June 15. l!lli. c. 30. of n(.-
June 5. 1917. e. 30. opposing military ser\'ice: tClllptmg to cause resi3tance to the U. S .. etc.; 
the defendant's conversations expressing opin- other utterances of defendant. in Sept. 1914-
ions similar to those in the pamphlet. admitted 15. held admissible to e"idence intent. not !Je-
to show intent); 1919. Wells ". U. S .• 9th C. C. ing too remote; here the defendant nlleged 
A .. 257 Fed. G05. fiB (charge under U. S. that he was Sf) drunk at the tim(> of the utter-
Criminnl Code Mar. 5. 1909. § 6. of "onspirary anC!!,; ('harged !lS not to realize what he said) ; 
to prevent by force the execution of U. S. Joint 1!l20. Schoborg v. U. S .• 6th C. C . .1\. •• 264 Fed. 
He50lution April 6. 1917. declaring war on 1 (charl/:e under St. June 15. 1917. § 3. ns 
Germany and directing the usc of milit.'lr.': amended May 16. 191R. of supporting the 
forces. by utterances in April aDd May, 1917. enemy's CIl.USC by word or act; other similar 
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§§ 300-373] SUNDRY OFFENCES: TREASON § 369 

may offer his other utterances amI acts to evidence his loyal (i,e, non-seditious) 
intent,6 an application of the rule which became well enough established 

statements, "made at ncar-by times and but after the U, S, was at war, ndmittt'd); 
places", admitted to shnw intent, and al~r) tn Iou'a: 1!l19, Statc r. Gibson, IS9 Ia. 1212, 
show the actual utterance of the words 17-1 N. W. 34 (st'uition: by til(' prosecution, 
charged); 1020. Wimmt'r v U, S .. 13th C. C. A., whether the witneois had at any timt', "in talk-
264 Fed. 11 (like S{'hoborg ,'. U. S., first point); ing with deft'ndant. h('ard him spc[lk favorably 
1920, Lnckhart v. U. S., 6th C. C. A .. 2G-I Fect. of the U. S. GO\'ernment ", all()w('d; that de-
14 (like SchoOOrg r. U. S., first point); 1!l~O, fendant was hO:5tile t .. the Amcriean Red Cross, 
Anderson t'. U. S., Sth C. C. A .. 26-1 Fed. 75 the Y. 1\1. C. A., aud the Army Y. 1\1. C. A., 
(charge under St. June IS. 1917. tit. 1. § 3, allowed, the,;e organization;; being "in effect 
Espionage Act. of attt'mpting tD cau;;e dis- auxiliaries in the task" of conducting the 
loyalty in til(' military force,;; p('r Sanborn, J., national war); 
"There is no longer any doubt that wlll're, as KaIlS(l8: 1918. State '1:. Shllmakt'r, 103 Kan, 
in this case, the intent. , . is material. state- 741, 175 Pa(·. 9iS ({'harge of casting ~ontempt 
ment, and acts similar to and made and done on the U. S. flag, by word or act, under Gen, 
by him about the same time .. , arc admi;;- St, 1915, § 37013; defendant's utterance, a 
eible in e\'iden(~e to illustrate and provc his year before, as to the .. rags", meaning the 
intent"; but when and where was there an~' flag;, admitted to show intent) : 
dOUbt on the subject, unless perhnp:; in the MOlt/alia: 1!J:!O, Stllte 1'. Smith, ,57 Mont. 
learned judge's own mind?); 1920, Schur- :3-10. ISS Pac. GH (sedition: other seditious 
mann v. U. S .. Oth C. C. A., 26-1 Ft'd. !l17 utteral!CeS, admissible, explaining State ". 
(cancellation of a native German's natural- Kahn. 56 1\Iont. lOS, IS:! Pac. 107). 
izution certificate dated 1!J01: defen(hnt'~ • Enaland: lGS;I, Lord Hussell's Trial, 9 
oonduct in 19IG-17 being shown, hi~ dcdara- How. St. 'fr. 57i, G:!:!; 168-1, Hosewe!'s Trial, 
tion in WI; that. "I ha\'e sworn allegianco 10 How. St. Tr. H7, 107. ::!OG. 21:!; 1G91. 
. , . but I did n't swear away my birthright", Grahrue's Trial. 12 How. St. Tr. G·15, i9·1: 1831, 
etc., admitted to e\'idence "original fraud" in R. r. Cobbett, 2 State Tr, N. s. 78('1, Si'7 (sed i-
190-1 in that be did not" absolutely and entirely ti,)us libel; the defendant's publications nine 
r~nounce lind abjure" all foreign allegiance); year:; before, receh'ed to neg:lth'c wfougiul 
1920. Bold r. U. S .. 9th C. C. A., 2135 Fed. 5S1 m'Jth'c or intent); ISa!), R. v. Fru~t, 01 St. 'fr. N, 

(charge under ~.he Espionage Act of "suJlport- s. S5, ::S80 (trl':.son; former unti-;;cditious con-
ing and fu\'oring the cause of the German duet described); 18·13. H.t·. O'Connor,·1 St. Tr. 
GO\'ernment ", etc.; utterances of similar N. s, U:l.,) , llIi:! (sedition; acts of good con-
import. to other persons. some before and somo duet testified to); 15-13, R. t'. O'Connell, 5 St. 
after the date of declaration of war by the Tr. N. S. 1. 537 (sedition; dl'fendant's speeches 
U. S .. admitted); l!l:!O, American Soeiali:;t in 18·11. read to ncgath'e seditious intention) ; 
Society t·. U. S., 2d C. C. A .. 2136 Fed. 212 ISI<;, R. v. O'Urien, 7 St. Tr. N. s. I, :!GO, 2GB 
(charge of wilfully obstructing enlistment, etc.. (sedition; past expresshns of loyalty re-
under St. June 15, 1017, tit. 1. § a, Espionage eeh'ed); IS·1S, n, T. Hankin, 7 St. Tr. N, 

Act. by publishing a pamphlet "Thc Great 5. 711, 7·17 (seditious riot; former nssist-
Madness" in September, 1917; defendant's anee to p.,lice in quelling riuts, reech'ed); 
publication of similar pamphlets on prior oc- Ullilul S:<ll"$: 1920, Erhardt t'. U. S .. 7th 
cssions. admitted, to show intent): 1920, C. C, A.. 2!JS Fed. 3213 (charge of wilfully 
Holzma.r.her v. U. B .. 7th C. C. A .. 2613 Fed. 9i9 ohstructing army enlistment, under St. 191;, 
(utterances. under Espionage Act, as amended tit. I, § a, Espionage Act; the defendant's 
MIlY 16. 1918, § 3. abusing thn U. S. military Pllssession of the German kai:;er's portrait 
forc('s; utterances of a similar sort h~ld not ha\'ing been shown, hc was allowed to be asked 
admissible. no qUl!stion of intent being in\'ol\'cd whether he had kind feelings towards the 
in the issue as to the utt('rance charged: so kaiser, whether he had an intent to foster 
far as the offered utterances mi~ht be remote, sentiment ill Germany's f[H'or, etc.). COlltra, 
the ruling might be tenable; b-ut so far !IS it but grossly unsound: Federal: 1020, Howen-
excludes other similar acts to evidence stine v. U, S., Oth C. C. A .. 21)3 Fed. 1 (chargo 
"whether it hllPP<lned or did not happen", the under St. June 15, WI7, c. 30, Espionngc Act, 
ruling is unsound, fot it ignores the principle of attempting to cause insubordination in the 
of § 304, ante); 1920, Bochner v. U, S., 8th military forces; defendunt's ~tutements prior 
C. C. A .. 267 Fed. 562 (obstructing re<.'ruitment. and during the war "evidencing their opposi-
under St. 1917, June 15, tit. I, § 3, Espionage tion to Germany nnd the German causc and 
Act; statements to parties not named in the their patriotism toward the "Cnited States", 
indictment. admitted to show intent); 1!l21, excluded; unsound); Jlolltana: W19, State 
Dierkes v. U. S., 6th C. C. A .. 27·1 F.·d. 75. 81 v. Kahn, 513 Uont. lOS, 182 Pac. lOi (sedition, 
(\'iolation of Espionage ,\ct, 1917, June 5. § 3, in uttering sentiments oppol;('d to the existing 
as amended 1918, :\[a~' 16; other utteranc~~ war; defendant's conduct as to Hed CroS!!, 
prior to dates of amendment and vriginul t\~t, liberty lonus, etc" was admitted, but state-
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as law, but was no doubt hampered by its apparent relation to other rules 
which might have prohibited ft, such as the character-rule (ante, § 195), 
the rule for innocent conduct (ante, § 293), the rule for standard of behavior 
(ante, § 461), and the hearsay exception for declarations of a mental condition 
(post, § 1731). 

§ 370. Conspiracy. In so far as the doctrine of overt acts applies also 
in the substantive law of Conspiracy, the same distinction has developed 
as in the case of treason, viz. that overt acts other than the one alleged in 
the charge may nevertheless be introduced to evidence Intent or Plan.! 

14. Civil Cases 

§ 371. In general. The foregoing principles are equally as applicable to 
civil cases as to criminal cases, i.e. to the use of other torts, sales, forgeries, 
or the like, in evidencing similar issues in civil cases. The peculiarity of 
the question im'olved is merely' whether and under what co~ditions other 
similar acts are receivable to show Knowledge, Intent, or Design as to the 
act charged. This question is of much less frequent occurrence in ch·n 
cases than in criminal cases, mainly because the issues of intent and the like 
are Jess commonly open in cidl cases. But ,vherever Knowledge or Intent 
or Design is relevant in a civil case the foregoing principles are equally ap
plicable. Thus, where the act of forgery is in issue, there may be a criminal 
prosecution for the forgery or there may be a civil action based on the forged 
document, and the same evidence may be applicable in both. So, where a 
false representation is charged, it not only may be but. usually is a civil case 
in which the issue arises and the foregoing princfples become applicable. In 
almost everyone of the foregoing classes of cases there are instances of the 
application of the principles in civil litigation. The salient feature is the 
nature of the issue and the kind of evidence offered, not the penal or the 
dvil form ot the proceeding. There are, however, a few classes of cases 
to be noticed in which the present principles may be applied, and yet the op
portunity occurs practically in civil litigation only. 

§ 372. Copyright Infringement. The infringement of copyright may bi 
evidenced by the aid of the present pr~nciple, in connection with another 
one, actually different, but seldom distinguished in practice: 
ments .. favorable to our prosecuti m of the 
war and of our soldiers and sailors, and gen
erally utterances indicating his loy~ lty to the 
U. S. and his loyal intent ". were excluded; 
the opinion cites merely a treatise). 

, 370. I Ariz. Rev. St. 1913. P. C. § 1045; 
Ark. Dig. 1919. 1311S; Cal. P. C. IS:'2. § 1104 
(conspiraoy; an overt act must be alkll:ed and 
proved; .. but other overt acts not aUeged 
may be given in e\'idenco "); 1 oU'a: Code 
1910,19360; Kan. Gen. St. 1915. §8126 (con
spiracy; other overt acts not alleged mny be 
evidenced); 1Ilinn. 1921. StIlte r. Townley. 149 
Minn. 5. 182 N. W. 773 (criminal conspiracy; 

other speeches of the accused. not admitted on 
the facts; the above English rulings distin· 
guished); Mo. Rev. St. 1919. § 4030; Mont. 
Rev. C. 1921. § 11979 (like Cal. P. C. § 1104); 
Nebr. Rev. St. 1&22. § 10142; Nev. Rev. L. 
1912. § 7173; N. D. Camp. L. 1913. § 1084& 
(conspiracy. where overt act is necessary; 
.. any other overt act not aUeged in the infor
Illation or indictment. may be given in e\i
dence"); Oklo Compo St. 1921. § 2'100; Prlto 
Rico: Rm·. St. &: C. 1911. 16278; Tcz. 
Rev. C. Cr. P. 1911, § 804; Wyo. Compo St. 
1920, § 7524. 
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(1) Where B's book is published subsequentl;y to A's, and in B's is found 
a passage, similar to a passage in A's, but purporting to be composed by B, 
the reappearance of the same passage points back to A's book as the source 
of its borrowing, on the principle of Traces (examined ante, §§ 148, 152). 
But B may e~"plain away this indication, in showing that there were other 
sources trom which the passage could equally well haye been composed,
as, in a director~1, from a canvass of the same persons, or, in a guide-book, 
from observation of the same places; the similarity in reproduction being thus 
more or less unavoidable. It is only in the rare case when A is the sole • 
source of the information, or when the passages are peculiar in tenor and 
also identical in wording, that the inference from similarity is a necessary 
one. But this hypothesis of other sources is not available as an e~"planation 
where thc same errors either of fact or of printing occur in B's passage 
as well as in '-\"s; and accordingly the recurrence of such errors is a well
establisheJ mode of evidencing, to a high degree of probability, the copying 
of such a specific passage by B from .-\.: 

1858, WOOD. V. C .• in Spiers v. BroU'II, 31 L. T. 16: "The difficulty that arises in this 
class (,f cases [dictionaries] is that they olll~' r('\ate to a suhject common to all mankind, 
and that the lIlode oi expression und language i~ neC'essurily so C'0!11mOn that two persons 
may to a very great extent express themseh'es in i(lentical terms in cOIl\'eJ;ng the instruction 
or information to society which the: .. arc anxious to f'ommunirate. The most ob\'ious 
case is that of figures, such as a table of logarithms. where the calrulations are so nicely 
performed that the result and the expression of the result must be identical; neither is it 
very easy to vary the order. The sumc ma~' be said of directories, calendars. court guides, 
and works of that description. Those are cases on which the only mode of arriving at 
the amount of labor bestowed is by the common test re50rted to of discovering the copy 
of errors and misprints. indi(,ating a servile copying." 

185~. KIXDERSLEY. V. C., in Murray v. Bogue. 1 DrC\\Ty 353,360: "Now the use of 
shol',;ng the same errors in both is that ... if the evidence is unsatisfactory on the ques
tion whether the defendant did use the plaintiff's work or not, to show the same errors in 
the subsequent work that are contain.ed in the original is a strong argument to show copy
ing; . . . which is the ordinary and familiar mode of trying the fact whether the defendant 
has used the plaintiff's book." 

(2) But, assuming that in this way there is shown the probability of the 
copying the specific passages, it remains to invoke the present principles 
(of Intent and Design), and to argue that the copying of a number of such 
passages indicates a more extensive copying of other passages not otherwise 
shown to have been copied. This argument is always open, and its use 
has constantly been sanctioned; there can merely be a question of its weight 
in a given instance.l Just what its nature is, however, is not entirely clear. 

§ 3'71. 1 E~GL.-\!'m: 1809. Longman v. in them, other passages, which are the same with 
Winchester. 16 Ves. Jr. 269 (Royal Calendar, passages in the original book. must be presumed 
etc.; the "identity of the inaccuracies" taken 'prima facie' to be likewise copied, though no 
as proof of "II. vast propor.'.ion of the work" blunders occur in them "); 1839. Lewis v. Ful-
being mere ; 1826, Mawman v. Tegg, larton, 2 Bea\·. G. 13 (copying of parts taken 

, 2 Russ. 385, 394 L. C.: "When II. con- as justifying an inference of further copying). 
siderable number of passages are proved to CANADA: l!lOO, Cadieux v. BeauchemiD. 
have been copied. by the copying of blunders :u Can. Sup. 370. 
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§ 372 OTHER ACTS, TO SHOW INTENT OR PLAN [CHAP. XII 

(a) It seems at first sight to be an argument from the System or Design prin
ciple (ante, § 304) ; i.e. because B in various instances copied from A's book, 
therefore he probably had a general plan to copy, which he carried out in 
other instances. (b) It is doubtful, however, whether a Court would give 
much weight to this argument as showing a copying of passages which are 
merely more or less similar. Practically, the argument is resorted to only 
where there is a certain similarity in specific passages, and this similarity 
is attempted to be explained as due to the use of ('ommon sources necessarily 
resulting in similar language or thought; this explanation may suffice to leave 
the Court in a state of doubt; but if it can be shown that there was copying 
in other passages also, this doubt may disappear and the Court become 
willing to believe that the similarity in question is not entitled to an inno
cent explanation. In short, the effect is precisely analogous to that of the 
Intent principle (ante, § 302), where the conceivable innocent eA-planation 
of the intent of an ambiguous act is negatived by other instances of the sort. 
So that perhaps the Intent principle is in essence the one here invoh·ed. 

§ 3i3. Contracts (Sale, Agency, Lease, etc). There is a large class of civil 
issues in which at least one of the foregoing principles may receive frequent 
application, the issue whether a specific contract was made; the fact being 
offered to be proved by other instances of the making of similar contracts. 
The argument here is that the other instances indicate a general plan, sys
tem, or habit of making such contracts, which was probably carried out in 
the specific instance, as where a factory-hand, to show the agreed amount 
of his wages, offers instances of the same amount being paid to others in 
the same factory doing the same kind of work. This question theoretically 

UNITED STATES; Federal: 1847, Webb v. 
Powers, 2 Woodb. & l\I. 497, 513 (coincidences 
in descriptions used to determine whether there 
was a systematic copying); 1869, Lawrence v. 
Dana, 4 Cliff. I, 74 ("When a considerable 
nnmber of passages are proved to have been 
copied by the copying of the blunders in them, 
other passages which arc the same with the pas
sa.ges in the original book must be presumed, 
. prima facie', to be likewise copied, though no 
blunders appear in them"; .. coincidence of ci
tations" and" identity in the plan and arrange
ment 01 the notes" were also treated as e\'i
dential); 1887, Publishillg Co. v. Keller, 14 
C. C. A. 213, 30 Fed. 772 (alleged infringement 
of a directory; the fact that in 2,800 names 
and addresses paralleled in the defendant's 
book 39 material errors were also reproduced, 
was taken as evidence of a general piracy; •. in a 
case like this, when a close resemblance is the 
necessary consequence of the use of common 
materials, the existence of the same errors in the 
two publications affords one of the surest tests 
of copying; the improbability that both com
pilers would ha \'0 made tho same mistakes, if 
both had derh'ed their information from inde
pendent sources, suggests such B cogent pre-

sumption of COpying by the latter compiler 
from the first that it can be o\'ercome only by 
clear evidonce to the contrary"); 1888, Cal
laghan r. Myers, 128 U. S. 617, 660, 9 Sup. 177 
(the improper use of the plaintiff's headnotes, 
etc., in some instances in everyone of many 
volumes, taken by the Court as indicating 
similar use in a "large portion of the work ") ; 
1895, Chicago D. D. Co. v. Chic. D. Co., 13 
C. C. A. 8, 66 Fed. 977 (the defendant's direc
tory contained about 60,000 names; 67 errors 
in the plaintiff's directory were shown to be re
peated in the defendant's; no ruling as to evi
dence, except to admit the above and similar 
facts indicating system); 1897, West Pub, Co. 
t!. Lawyers' Co-op. Pub. Co., 25 C. C. A. 648, 
79 Fed. 756 (the defendant having made a 
digest of some 38,000 paragraphs, the piracy of 
a limited number (such as 303 out of 548 ex
amined by the master) was held evidence ola 
systematic use of the plaintiff's material, in
dicating piracy in other portions not expressly 
pointed out; the opportunity and temptation 
to pira te being similar in the other portions) ; 
1904, Encyclopredia Brit. CO. D. American N. 
ARs'n, 130 Fed. 460, 464, C. C. A. 
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§§ 300-373] CIVIL CASES § 373 

has a place here. But it also verges on and often really is the question of 
proof of Habit. It is perhaps in most cases merely a matter of words whether 
these other instances be offered as evidencing a Plan, S~'stem, or Design, or 
be offered as evidencing a Habit or Course of Business. For this reason, and 
also because there are many instances which strictly in\"olve only the ques
tion of Habit, and because the principle is in such cases practically the same 
for proying both Habit and S~'stem, the rulings on such evidence are collected 
under one head (§§ 376, 377, post). 

o 
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§ 375 BOOK I, PART I, TITLE I [CUAP. XIII 

SUB-TITLE II. (continued): EVIDENCE TO PROVE A HUMAN 
QUALITY OR CONDITION 

TOPIC VIII: EVIDENCE TO PROv"'E HABIT, STATUS, COURSE OF 
BUSINESS, OR CUSTOM 

CHAPTER XIII 

§ 375. General Principle. 
§ 376. Individual Habit; Miscellaneous 

Examples. 
§ 377. Same: in Contracts (Sale, Lease, 

I.oan, Agency, Hiring, et.c.). 
§ 378. Same: in Prescri pt.i \'c Possession; 

Survevs and Boundaries evidenced by other . -
Lines. 

§ 379. Custom or Usage; in Trade and 
Commerce. 

§ 380. Same: Customary Rights in 
Land. 

§ 381. Same: Other Principles discrimi
nated. 

§ 382. Prior or Subsequent Status 
(Business, Possession, Ownership, Solvency, 
Coverture, etc.). 

§ 383. Style of Hand\\Titing or Spelling, 
as evidenced by Specimens. 

§ 375. General Principle. That a habit, course of business, or custom is 
rele\'unt to show the doing of an act, has already been seel1 (ante, §§ 92-98). 
Evidence of Habit or Custom may of course be furnished testimonially, b~r a 
witness who asserts its existence in the form: "A has a ha bit of riding to the 
city"; "There is a custom of granting a discount." But the question is 110\\' 

of circumstantial eYidence only. Of the three modes of eddencing circum
stantiallya human quality or condition (ante, § 190), t\\'o only are practically 
here a\'ailable, namely, specific instances of conduct exhibiting the habit or 
custom, and the prior or subsequent existence of it. And first, of the former. 

At the outset may be distinguished two kinds of things that come to be 
pro\'ed (1) Habit proper, i.e. a course of conduct by an individual; and 
(2) Custom, or usage, i.e. a course of conduct by a community or other bod~' 
of individuals. 

(1) In evidencing the Jlabit of an individual, it is impossible to group the 
precedents with entire exactness, because a Court occasionally excludes the 
evidence without making it clear whether its objection is to Habit as itself 
irrelevant to something else, or merely to the evidence of Habit. In general, 
wherever the evidence excluded is of indh'idual instances, the precedent is 
considered here. Another obstacle arises through the occasional difficulty 
of distinguishing between Habit and other qualities. Where Habit and Dis
position (or Character) may both be fairly applicable terms to describe a 
condition or quality i.e. that of intemperance specific acts would be in 
most cases inadmi3sible frc.m the latter point of view (ante, §§ 194, 199,203), 
but admissible from t.he present point of view. Where Habit and Design or 

690 



• 

~§ 375-383) GENERAL PRINCIPLE § 375 

System are both conceivably applicable terms, the instances of specific con
duct could equally well be treated from the latter point of view (ante, § 372). 
There must therefore be numerous instances in which the precedents could 
be as well considered under one principle as under another; and this difficulty 
is insuperable, until Courts become more exact in indicating the precise effect 
of their rulings on these points. It is worth while, then, to keep in mind 
the possible bearings of other principles; for example, the releyancy of Habit, 
as indicating the doing of an act (ante, §§ 92-98), and of Character or of 
Capacity, for the same purpose (ante, §§ 65, 85); so also the relevancy of 
specific conduct as indicating Character (ante, §§ 198-203), or Capacity 
(ante, §§ 219-225). 

(2) In evidencing Custom Of Usage of the community or of a trade, the 
foregoing difficulties do not arise. 

§ 376. Individual Habit; Miscellaneous Enrnples. In general, where 
it habit of conduct is to be evidenced by specific instances, there is no 
reason why theJ' should not be resorted to for that purpose. The only con
ditions (ante, § 32), are (a) that they should be numerous enough to base an 
inference of systematic conduct, and (b) that they should haye occurred under 
substantially similar circumstances, so as to be naturally accountable for by 
a system only, and not as casual recurrences. As to the first condition, con
venience requires that the discretion of the trial Court should control, in 
order to avoid the objections of Unfair Surprise and Confusion of Issues (ante, 
§§ 42, 194, post, §§ 1849, 1904). The following passage illustrates this con
sideration: 

1883, l\IORTO!'<, C. J., in Com. \'. Ryan, 134 )'1a55. 223 (murder; the debauched habits 
of the deceased were alleged by the defendant to have been the cause of her death, and he 
offered testimony directly to her intoxicated habits; but the facts of particular instances 
of intoxication were held admissible only in the discretion of the irial judge): "The ques
tion is whether •.. the defendant had the right to go into any number of individual 
instances of intoxication throughout her life, unrestrained by the discretion of the Court. 
We do not understand that the law gives him such a right .. " It must be in the power 
of the Court to limit the amount of the testimony where it may be e.~tended indefinitely,
as in cases of usage, Ot r.haracter, or genuineness of handwriting. Confirmed habits of 
drunkenness can usually be easily proved v.;thout going into the investigation of particular 
instances; while su~h investigations, if unlimited, would tend to raise a multiplicity of 
issues, and to distract and confuse the minds of the jury and to divert them from the real 
issues of the case. . '. It was within the discretion of the presiding justices to admit 
or reject the evidence offered of particular acts of drunkenness." 

As to the second condition, it may be said that the Courts are apt to require 
too much, often rUling as if it were their function to require incontrovertible 
demonstration from each piece of evidence instead of merely to declare it 
relevant to be considered by the jury. 'fhe following passage illustrates the 
proper treatment: 

183ry, SH.\W, C. J., in Howe v. Thayer, 17 Pick. 91, 96 (the defendant had given a general 
notice (of dissolution of partnership to all creditors; the terms of the notice received by the 
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§ 376 EVIDENCE TO PROVE HABIT OR CUSTOM [CHAP. XIII 

plaintiff being in question, the terms of the notice to another creditor were admitted) : 
"A man goes forth to a class of persons, all standing in the same relation, to give them 
a notice affecting their interests alike; if there are ten, and he gives a particular notice 
to nine, it leads to a probable inference that he gave a like notice to the tenth, "'here he 
states that he intended to make no distinction and believes that he notified all alike." 1 

That a negative habit may be shown, ane' not merely an affirmative one, 
seems unquestionable, i.e. that a person systeillatically omits to do a certain 
thing; separate instances suffice to persuade us on such matters in everyday 
life, and they should be received as probative in courts of justice. The only 
conditions are as before, namely, that the instances be sufficiently numerous, 
and that they occur under such circumstances as to indicate a general course 
of behavior under like circumstances.2 

Subject to the foregoing considerations, and to the distinctions noted in 
§ 375, the proof of habit by specific repeated instances of conduct is allowed 
in all varieties of situatioIls.3 • 

§ 376. I Tho following is an example of 
improper and pedantic treatment: 1837. 
Watts v. Fraser. 7 A. & E. 223. 232 (answering 
in the negath·e ... whether or not. in the ab
Bence of direct proof. it can be inferred from the 
printing of one newspaper (or bool'l which was 
not circulated. that lmother exartly corrc
sponding with it was printed" and published 
ill the usual way and quantity). 

= Fed. 1897. Lake Erie & W. R. Co. e. 
Craig. 25 C. C. A •• 585. 80 Fed. ·188 (to show 
an abandonment of an employer's rule by the 
habituul sanction of its disobedience. instances 
of such sanction under circumstanres not en
tirely similar are admissible; here, a rule for
bidding train hands to go betwecn cars in 
uncoupling); N. Car. WOI3. Parrott c. Atlantic 
& N. C. R. Co .• 140 N. C. 5-16. 53 S. E. ·132 
(to diapro\'e an allegcd custom of a cOf,ductor 
in taking tickets. instanp.cs of his not doing 50 

were received); N. H. 1873. State ~. 1\1. & L. 
Railroad. 52 N. H. 528. 532. ,s.!!) (to show a 
habit of omitting the ringing of the bell and tho 
blowing of the whistle at a particular crossing 
by a particular fireman and engineer. the fnct 
was receh'ed of Buch omissions by them at 
that place during the preceding year); ISi8, 
State v. B. & M. Railroad. 58 N. H. 410 (same; 
compare the citations ante. § 93); N. Y. 1877. 
Adams v. Ins. Co .• 70 N. Y. 169 (whether a con
dition of an insurance policy had in fact been 
waived; the fact hilld in!!dmissible that he had 
never waived such a condition before in other 
it; the policies. or that he had constantly wah-cd 
ruling is cOI'Jused. however. by raising the ques
tion of corroboratinQ; an impell.ehed witness). 

• Fed. 1903. LouisVille & N. R. Co. v. 
Summers. 60 C. C. A. 487. 125 Feci. 719. 723 
(that the plaintitT on prinr occasions on the 
same day had stnpped. looked. and listened. 
before crossing the track. held inadmissible); 
Ind. 1898. Ferner v. State. 151 Ind. 247. 51 
N. E. 360 (whether a person was "engaged in 

the practice of dcntistry"; specific instances 
recch'ed); I a. !!lOO. Gray v. Chicago, H. I. & 
P. U. Co .• J.t3 la. 268. 121 N. W. 10!)7 (de
ceased's practice of care at a crossing. udmitted. 
but not particular instances); Kat!. IS!}!). 
Eagon t·. E:lgon. GO Kan. 97. 57 Pac. 942 (alien
ation of husband's affections by father; after 
e"idence of defendant's solicitations of the son 
to abnndon the plaintiff. defelldant's evidenre 
of a ~eries of acts ancl solicitations of an opposite 
tenor were excluded: incorrectly. because they 
tended to show an hubitual course of conduct. 
and thus to disprove the acts alleged by the 
plaintiff; Smith. J.. diss.); Ma.ss. 110m. 
Gahagan t'. R. Co .• 1 All. 187 (an issue was 
whether the defendant's cars were unreason
ubly st:llldiog across the highway; the fact 
of an unrcasonable uso of the highway for 
Bwitching. etc .. at times past. excluded; COOl
pare the citations ante. § I!)9); N. H. 1878. 
State v. Shaw. 58 X. H. 73 (ilIeg:II sn.le of liquor; 
sales at former times. admitted to sh()w .. a 
course of business according to which it would 
naturally be done"; COmpare § 367. ante); 
1903. Reagan v. Manchester St. R.. 72 N. Ii. 
298. 56 Atl. 314 (collision; by a motorlDan, 
that be had often run at a spoed of twenty 
miles. admitted); N. Car. 1884. Davis v. 
Lyon. 91 N. C. 4-14 (libel on a justice of tho 
peace charging him with "habitual abuse of 
his authority for private gain" by recei'ling 
monoy; evidence received of other cases of 
his corrupt receipt of money as justice: CODl
pare the citations ante. § 2(3); Or. 1900. Wade 
v. R. Co .• 313 Or. 311, 59 Pac. 875 (particular 
instances of high speed on form~r occasions. 
not admissible to prove spoed on the present 
occasion; compare the citations ante. § 93); 
Vt. 1900. Clark 1:. Smith. 72 Vt. 138. 47 At!. 
3111 (injury by negligent jerking of the car; 
that" the train was jerked violently at other 
Rtations", excluded. 

Compare the citations ante, § Ig9. 
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§ 377. Same: in Contracts (Sale, Lease, Loan, Agency, Birin~, etc). It 
has a]ready been pointed out (anie, § 372) that it is often difficult to say 
whether the idea of Habit or that of Plan or System is the more appropriate 
in evidencing a course of conduct in making contracts. This, however, is 
after all chiefly a q~stion of words, for the underlying notion and the appli
cable principle are the same in each case. That principle is (ante, §§ 32, 
33) (a) that the instances must be numeroUS enough, and (b) that they must 
have occurred under conditions so similar as to indicate a s~'stem, plan, or 
habit of doing that particular thing under similar cireumstances. This 
principle has, howcver, found slow acceptance in application. The reason 
seems to haye bcen chicfh' a notion that because such eyidence would in , 
some cases dearl~' be improper (even under the above principle), therefore it 
must be in all cases impropcr, an oyer-cautious attitude founded on a 
fallacy. Many precedents, however, do dbtinctlJ' recognize the principle. 
It is impossible to reconcile all the conflicting precedents; but it is possible 
to explain most of them. The solution of any gi\'en case can easil~' be reached 
if it is remembered that no technical rule or general policy ohstructs such 
evidence; that the only question cun be whether the instances produced 
do haye any real probatiYe yalue to show a system or plan or habit; that 
in eommereial afl'airs it is sometimes very unlikely, and sometimes very 
likely, that a particular contract or term of a contract will be habitually 
made; and that it is frequently possible to differ in opinion oyer the solution 
in a given case, while there may be no difl'erence of opinions as to the principle 
applicable. The cases may be grouped under three heads: (1) the Author
ization of an Agent; (2) the :!.\Iaking of somc Other Contract, e\:idenced 
(a) by other contracts with the same perSOll, (b) by other contracts with 
other persolls. 

(1) Authorization of an agellt. Here the usc of such eddence has always 
been sanctioned. 'Yhere a general authority to do an act is alleged, and the 
plaintiff relics on the defendant's iHt\'ing held out the third person as his 
agent, other instances of the plaintifl"s hadng treated the person as agent for 
such an act are receh'able to show a general holding-out of that person as 
agent.1 This principle applies a~ well to a criminal agency as to a civil 

§377. 1 Enoland: li94, Gibson v. Hunter, 2 IT. dence was held admissible, tbe grounds not ap-
B!. 288 (H. drew a bill on G .. payable to F., a Ilearing); 1800, Barber v. Gingell. 3 Esp. 61, 
fictitious person. or order, und indorsed it in Kenyon. L. C. J. (to show that the defendant 
F.'s name; the plaintiff, a 'bona fide' holder had gil'en authority to T. to accept the bill for 
for value, in order to show in H. a general him, tho drawee. the fact was received of the 
authority from G. to draw such bills. offered defendunt's ha\'ing paid scveral bills drawn 
the fact of many other bills of the sort being like the present by T .. a general authority being 
drawn and accepted by H. with apparent con- thus inferable); 1830. Cash v. Taylor, L!. &; 
sent of H.; the objection raised conceded that W. C. C. li8, K. B. (similar facts); 1845, 
"a general authorit~· to do such acts . . . can Llcwell~'n t'. Winkworth. 13 M. & W. 599 
only be inferred by showing an acquiescence (authorizing the acceptance of another bill 
of the person supposed to have given such au- is e\'idcnce of a general authority to accept 
thority in other acts done with his prh'ity or bills and therefore to accept the bill in ques-
consent", and rested on the failure to show such tion); 1869, Morris v. Bethell, L. R. 4 C. P. 765 
actual privity to the former drawings; the e\'i- (the f!lct of a single such former payment as in 
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agency; 2 for though the facts making a person liable criminally for an agent's 
act may be different from those illvoh'ing ciYilliability, the mode of evidencing 
a gen~ral authority is the same for both.3 

(2) (a) Contract evidenc'ed by other contracts with the sanw pcrson. Here 
the making of other contracts with the same person should be received to 
show either the making in gcneral or the specific terms of the contract in 
question, provided the other instances were so connected as to indicate a 
general plan or habit of which they were merely parts: 4 

Barber v. Gingell was held not improperly 
rejected. no general authority being set up). 

Uniled Slale8: 1899. Lytle r. Bank. 121 
Ala. 215, 26 So. 6 (the gh'illg of other notes by 
an alleged agent, and their ratificatiun, ad
mitted); 1885, Sun Mut. Ins. Co. v. Barrel 
Co., 114 Ill. 99, 29 N. E. 477 (previous relations 
of a broker and an insurnnr,e comp:my, ad
mitted to show that the former WI1M authorized •• 
to receive the plaintiff's premium); l!)OS, 
Hawkins v. Windhorst. 77 Kan. 674. 96 PIIC. 
48 (wife's authority to husband to sign checks; 
former instances admitted); 1854, Lee t'. 
Tinges, 7 Md. 215, 235, 237 (to show ratifica
tion of certaiJ} settlements by :111 employer, tIl(! 
ratification of other ~uch settlements hy him 
during the slime week was excluded, because 
made "undercircumst:mces ver~' different from 
those existing at the time of the occurrence of 
the principal matter"); 1S51, Trull v. True, 
33 Me. 367 (whether H. had gh'en S. the au
thority to sign a note; their business relation~ 
admitted); 1917, Brownell ,'. Moorehead, -
Okl.· ,165 Pac. 408 (injury to a passenger 
in a vehicle driven by A.; to show A. to he 
agent of the defendant J., former cour~e of 
action by A. for J. wus admitted); IS24,In'ille 
r. Buekloe, 13 S. & R. Pa. 35 (agency one or two 
:rears later, admitted); 1862, Stevenson t·. 
Hoy, 43 Pa. 191, 196 (authority to give l\ 

written guaranty; similar guaranties by the 
same person previously recognized by the 
defendant. admissible); 1910, Valiquette v. 
Clark B. C. M. Co., 83 Vt. 538, 77 Atl. 869 
(uuthority to draw a draft; the acceptance of 
three prior drafts, admitted). 

Contra: 1905. Patterson v. First N. Bank. 
73 Nebr. 384. 102 N. W. 765 (~crtifieate of 
deposit signed by the president of a bank; 
prior instance of the bllnk's honoring such a 
document. excluded. partly because too re
mote. but partly on the erroneous theory that 
such evidence must involve an issue of fraud). 

2 Accord: 1909. People v. Zito, 237 Ill. 434, 
86 N. E. 1041 (sales of cocaine; the clerk'M 
authority being in issue. sales before and after 
the one charged were admitted). 

Canlra: 1896, People v. McLaughlin, 150 
N. Y. 365, 44 N. E. 1017 (the fact of D. hay
ing acted as agent for the defendant in other 
caseS of corrupt official conduct, not admitted 
to show that B., the actor in the present mis
conduct, was the defendant's agent then: .. It 

is true that in civil actions upon contract the 
course of dealing between parties mllY be 
pro"ed to cdwblish a general agency. but that 
principle has no place in criminal jurispru
dence"). 

3 Cases cited anle. § 4, cspecially Lord Mel
ville's Trial. 

• E!'iGLAND: 1844. Bourne 1'. Gatliff. 11 
Cl. & F. 45. 49. 70 (the defendant. a sea
carrier. claimed the right to dclh'er goods 
immediately on the wharf without further 
responsibility; the fact was recch'ed, from the 
consignor. of former bills of freight and of 
hiding, and of the mode of other deliveries. in 
consignments between the Mme parties be
tween the same countries; L. C. Lyndhurst: 
"That evidence was offered . • . to ex
plain the meaning of the contract by showing 
what had been the meaning of the parties. 
It is said that the evidence offered was that of 
instances of indh'idual contracts. Be it so; 
that does not render the evidence the less ad
missible; it may be open to obser\'lltion on 
that ground, but it is not inadmissible"). 

CA~AD!\': 1895. Bank of Nova Scotia ". 
Rubinson. 33 N. Br. 326. 334 (false representa
tions as to negotiable paper; cerwin similar 
prior tran~actions between the Parties. admit
ted, hut on varying grounds). 
U~ITED STATES: Federal: 1892. Holmes r. 

Goldsmith. 147 U. S. 150. 162. 13 Sup. 288 
(whether the payee of a note was in fact an 
uccoIJ1moda tion maker; the .. relations ". 
not specified. between the defendant nnd the 
payee. admitted); California: 1903. Zane p. 

Onuti.-ia. 139 Cal. 328, 73 Pac. 856 (whether 
a sum ad\'anced by plaintiff was a loan to 
defendant or n deposit for plaintiff's expenses 
UJ be paid by defendant; the parties' prior 
relations as friends, admitted to show the 
probable intent); Illinois: 1807. Gardner v. 
Meeker. 169 III. 40. 48 N. E. 307 (whether a 
note was gh'en for a gaming transaction; the 
prior and subsequent dealings of the parties, 
admissible, for a time within the trial Court's 
discretion); Iowa: 1899. Mabry v. Cheadle. 
- Ia. , 80 N. W. 312 (action for attorney's 
services; on a plea d£>H\'ing a contract. a prior 
employment "as leading up to the second 
employment ". allowed t'l be shown): 1903, 
Livingston v. Ste\'ens, Ia. • 94 N. W. 
925 (pre\'ious dealings hetween the parties 
show i.lg a "system of dealings" in waiving a 
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18i8, PETERS, J., in Eaton y. Telegraph Co .. 6S :\le. Ga. 07 (whether A had sold to B, 
or was merely holding for n, certain certificates of stock in the former',; possession; the 
certificat<.-s were in A's name and bore assigl11ems to B; the fact of A'~ possession as cus
todian of other certificates of the same stock macle Ollt in B's name was reeeh'ed): "The 
difficulty is to dccide what is and what is not rele\'ant evidence. The best authorities 
clearly sustain the doctrine that 'the fact of a person ha\'ing once or muny times in his life 
done a particular act in a particular way docs not prO\'e that he has done the same thing 
in the same way upon another and differcnt occasion.' It is sometimes permissible to show, 
howe\'er, what mcn generally have done under certain r:ircumstances :md conditions, as 
showing how a particular man might act under the same surroundings. . .. Here the 
dealing inquired about was between the same persons at the same time and related to the 
same kind of property. The reason of the rule which excludes irrclevant tcstimonyadmits 
such as this." 

(2) (b) Contract eddenced by other contracts with other persons. Here, ob
viously, though the principle remains the same, the other instances must be 
more marked in their similarit~, in order to be admissible to evidence a general 
plan or habit, because the element of a difi'erent pcrsonality is so important 
in afl'ecting the making or the terms of a contract that the likelihood of 
making u similar contract with difi'erent persons is relatively much smaller. 

mortgage lien. admitted); Maine: lSaO. 
Kickerson v. Gould, 82 lIIe. 512, 20 Atl. SG 
(whether a note was a forgery; other pecu
niary transactions between the parties, admit
ted); 18ns, Wood t·. Finson, nl lIIe. 280, aa 
Atl. 100i (whether the contract for sale of oil 
to the defendant by a salesman E. involved 
also an agreement to insure the oil; terms of 
former similar sales betwcen the same parties, 
through n salesman C .• admitted to show the 
"probability or improbability (Ji the contract 
being as claimed by the plaintiff "); M CUlsa
chu8elts: 1837, Tibbetts t·. Sumner, 19 Pick. 
lOG (prior and usual course of dealings between 
the parties, admitted to show whetllCr a par
ticular sale was upon credit); IS5n. Farnum 
r. Farnum. 13 Gray 50S (severnl prior dealing~ 
of lease and loan hetween the parties, rejected 
on the facts); 18i5. Huntsman t·. Nichols. 
llG Mass. 521 (promissory note. made by F., 
alleged to have heen indorsed by the defend
unto who denied the indorsement; to show the 
likelihood of the indorsement, F. testified t{) 
several such transactions and indorsements 
about the same time); la05. Galbin v. Beals, 
IS7 lIIass. 250, 72 N. E. gOn ("The fact that a 
landlord makes other repairs is not eddence 
that he agreed to keep the premises in repair ") ; 
Minnesota: ISi5, Schwerin r. Dc Graff, 21 
Minn. 35·! (excavation-contract; the amount 
excavated in December, under similar condi
tions as to number of men, et('., admitted to 
show the probable amount in .January and 
February); Missouri: 1876, Iron Mountain 
Bank V. Murdock, G2 1\10. iO, 7·1 (whether n 
bookkeeper had inserted all interest-clause in 
a promissory note without authority after 
indorsement; the fact that the maker had 
indorsed four other notes with a clause of that 

tenor, excluded as irreh~'·ant); Nebraska: 
HlOn. Fitch v. Martin, 84 Kebr. i·15, 122 X. 
W. 50 (services rendered as attorney; "con
tinued professional services" admitted of 
discretion to evidence" an unnual renewal in 
the con.raet"); New Hampshire: 1851. 
Swamscot 1\1. Co. 1'. Walker, 22 X. H. -157, 
4Gi (whether the plaintiff's contract was Illade 
with the defendant or with W. and F.; the 
fact that the plaintiff had formerly rdused to 
trust W. and T. for other articles, not admit
ted to show that they had not here contracted 
with W. & T.); Xorth Dakota: HJ05, Waldner 
1'. Bowdoin S. Balik, 13 N. D. GO-1. 102 ~. W. 
lGG (usury; habit of the defendant to charge 
ul'urious interest; Dot decided); 'Vermont: 
lSnG, Welch 1'. nicker. Gn n. 23n. 39 Atl. 
200 (to show no agreement to pay for goods 
furnished to I .. the fact that the defendant had 
paid for goods thus furni~hed on another such 
agreement was excluded. us not relevant): 
l8nS, Limerick Nat'l Bank v. Adams, iO Vt. 
132, 40Atl. 16G (plaintiff claimed as' bona fide' 
purchaser of notes; other Jlurchases I)f similar 
notes from the same person, not recei,·cd to 
show a • bona fide' purchase in this instance) ; 
Wisconsin: 18ga, Koehler t·. Koehler, 10-1 
Wis. 2GO, 80 N. W. 4-19 (alleged contract \ViOl 

a daughter for services; the fact of a similar 
contract three years before, excluded). 

Compare the citations a71tc, § 94 (habit of 
dealing, in sales and agencies), and ]Jost, § 4G2 
(business patronage, to eddence quality of a 
chattel, etc.). 

Distinguish the usc of other transactions 
of the parties to interpret the mcanino of n 
contract who:!C words arc not disputed (post, 
§ 2-165). 
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It thus Ilnppens that the Courts are generally inclined to cxclude such 
cvidence, and, in the majority of instances, properly. In the much cited 
English case of Hollingham v. Head, there has sometimes been discovered an 
intimation that such evidcnce as a class is inadmissible; but the later ruling 
of Woodward v. Buchanan, and numcrous American rulings, show that this 
is an error. There is merely a question in each instance of the probative 
value of the particular facts ofl'ered: 5 

6 ENGLAND: 1792, Carter v. Pryke, Peake 95 
(whether rent was payable quarterly or half
yearly; that the plaintiff's oth('r tenants of 
the same description paid quarterly, mtcludcd) ; 
1800, Sj>enceley I'. Wilmot, 7 East 108 (' Qui 
tam' for usury; the fact that the borrower, 
alleging usury, hud on the same and other days 
received sums for im'estment as agent, ('.nd 
not as loans, from third persons who belonged 
to the same circle of in tirnates as the borrower 
and the defendant, waH rejected; since "whllt
ever contracts the witness might have entered 
in to with otllt'r persons for other loans, they 
could not be eddenc(' of the con tract made 
with the defendllnt, unless the witness had first 
said that he had made the same contract 
with the defendant as he had made with those 
persons; which he had not said "); 1833, 
Smith v. Wilkins, 0 C. & P. 180. Tindal, C. 
J. (assumpsit for goods sold to a wife; defence, 
that the crcdit wa~ gh'en to the defendant's 
fllther-in-Iaw; the fact that other tradesmen 
had given her fatJlI'r credit when she bought, 
rejected); 18:36, Borden I'. Keverherg. 2 M. 
& W. 01 (the defendant hllving pleaded, in 
assumpsit, that credit hud been gh'cn to her 
husband, the plaintiff, after prodng her hus
band to be an absent alien, offered the facts 
that in her dealings with other trade~men she 
llad not disclosed her marriage, in order to 
prove that she hud in the contracts with him 
presentcd herself a~ II 'feme sole'; the evidence 
was rejectcd. because her failure to disclnse 
was not equivalent to an uflirmllth'e represen
tation); 1870. Woodward v. Buchanan, L. 
R. 5 Q. B. 285 (u('tion for plumbing work and 
materials on n house, the defendrm t being 
mortgagee. and the issue of fact being whether 
he or a contractor had hired the plaintiff; 
the fact WIIS received that in building the sarno 
house and at the same time others of the con
tracts had bl'Cn made by the defendant, liS 

showing thllt he wus systematically taking the 
responsibility; Mellor, J.: .. Had thl' cvidence 
applied to other houses, tho authorities might 
be in poin t against the admissibili ty of the 
cvidl'nce "). 

UNITED STATES: Federal: ISO!), Cravens 
t'. Carter-Crume Co., 34 C. C. A. -I7!>, HZ Fed. 
47!> (pluintiff ngreed to sell his faptor.l· pr,)dw't.:l 
to defendant only, und to dose his fnc.'tory, in 
considemtion of certain shu res in the c1dcnd
nnt company and a gllnrantccd dh'idend; 
in an action to obtain the dh'idcnd, the dl'-

fence being that the contraet was unlawful as 
having for its object the restraint of trade, 
similar contrncts of other manufacturers with 
the defendant were admitted); 1912, Chester
field J\Hg. CO. I" Leotn Cotton Mills, C. C. A., 
l!j.1 Fed. 358 (whethcr the phintiff's cotton 
had been properly dyed by the defendant; 
to show that the trouble WIIS due to the poor 
quality of cotton and not to the defendant's 
process, the defendant's e\'idl'nce that three 
other mills' cotton hnd been properly dyed 
during the sume period was excluded; erro
neous) ; 
lIlillois: 1873, Stolp v. Blair, 68 III. 541 
(assumpsit for 5500 loaned for six months, 
without a note; the fact thut the plaintiff had 
formerly loaned various persons such sums 
withont notes. admitted as rebutting the infer
ence thut might be drawn from the failure to 
take a note) ; 
Illdiana: 1892, Schmidt v. Packard, 132 Ind. 
398, 402, :31 N. E. 04·1 (indorsement of n noto 
u.s transferring ownership; similur indorse
ments by him on the same day, held admis
sible to negative intent to transfer) ; 
Ka71sa8: 1893, Roherts v. Dixon, 50 Kan. 4:36, 
31 Pac. lOS3 (money loaned on cattle-invest
ments; the t('rms of deiendant's contracts with 
other invcstors in the ~ame business, held not 
admissible to show the terms of plaintiff's 
investment) ; 
Kentucky: 1898. Lexington & Eo R. Co. v. 
I,yons. 104 Ky. za, 40 S. W. 209 (whether 
representations as to a ticket were made; simi
lar representations to another person about sim
ilar tickets, admitted) ; 
Maine: 1900, Provencher v. Moore, 105 !\le. 
87, 72 AU. 880 (horse-hoarding; terms of 
plaintiff's offer to another person, exduded); 
Maryland: 1!J0:!. Gill v. Stay lor, 97 Md. OG5. 
55 Atl. :39S (wages of another hand in the rlame 
employ, not admitted to show the terms of 
the plaintiff's contract) ; . 
1If assachu,.clls: W06. Taylor I'. Schofield, 191 
I\Jass. I, 77 N. E. 652 (commission on a pat
ent-sale to C.; dofendant's former agrcemCl·.c 
with P. for a sule, not admitted to show 1 he 

• terms of the present one or the reason lOr 
breaking it); 1917, Adams I'. Dick, 220 Mass. 
·16, 115 N. E. 227 (action for repayment or 
mone,l's puid on account of fictitious stock 
transactions; thnt the defendant" had never 
parril'd Oil fil'titiotls transar.tions" etc., held 
not improperly excluded; erroneous); 
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1858, WILLES/J., in Hollingham v. Head. 4 C. B. ~. s. 388 (to show a warranty, by 8 
travelling agent of a manurc-company, that the guano should be equal to Peruvian guano, 
evidence that other contracts of his contained such a guaranty was rejected): "I am of 

ltficMoan: 1893. Davis ~. Kneale. 97 Mich. 1849 to 1868; "it was a very natural conc1u-
72. 76. 56 N. W. 220 (whether a contract by sion that a man who always paid his taxes 
a suhscriber to a Cactory was made condition- promptly in biennial periods previous to the 
ally by C.; the terms oC the contract v.ith tim~ of the sale [1834] would havc paid them 
another subscriber. excluded) ; in time in 1832 and 1833 ") ; 
Minnesota: 1880. Roles t .. Mintzer. 27 Minn. Porlo Rico: 1910. Belber v. Cah·o. 16 P. R. 
31. 6 N. W. 378 (to provo that tho plaintiff's 343 (services: contract with another for ser-
wages were agreed to be his hoard only. and vices, admitted on thc facts) ; 
not 820 and board and washing. the deCendant l'crlllont: 1858. Phelps v. Conant, 30 Vt. 277. 
offered to show that about the same time the 282 (action on a promise to pay Cor goods fur-
plaintiff offered to work for W. for board only; nished to W.; the Cact that the deCendant 
excluded. because "there is no presumption promised to pay another person Cor other 
that a person will work for one man on certain goods furnished to W. was rejected; "nor is 
terms from the fact that he is willing to work there any legal probability that he would pay 
for some other man on thoso terms"); 1897, one becauso he agreed to pay the other; ..• 
Murphy v. Backer, 67 Minn. 510, 70 N. W. to have one fact pro\'(! another, there must 
799 (defence of usury; question to the plain- be a necessar~' or prohable conncction between 
tifT whether he "had not mada certain other th" two "): 1886. Aiken v. Kennison. 58 Vt. 
usurious loans to other persons at other times," 665, 5 Atl. 757 (trover; defence, a contract 
allowed in disc ration) : of purchase different from that asserted b}' 
New lIa.npshirc: 1853, True 11. Sanborn, 27 the plaintiff: the question whether the plain-
N. H. 383 (selling diseased beef; a sale of un- tifT had had "other transactions of a tiimilar 
wholesome beef by the defendant se\'eral years nature with other people dealing with him" 
before. excluded, as not having such an inti- was excluded, since the fact wuuld not amount 
mate connection ... as to lead naturally to the to" any such course of office or husiness as 
conclusion" alleged; would suffice "); 181l6, Jones 11. Ellis. 68 Vt. 
Nc1V York: 1827. Jackson v. Smith. 7 Cow. 717 .'54·1, 35 At!. ·188 (to show that stock soid had 
(loans of money 1m land at an alleged usuriou~ been warranted, the fact of a warranty in sales 
rate. the hond being dated Dec. 22; another of the same stock to another person was not 
usurious hond dated Dec. 21 was offered, and admitted); 1897, Pictorial League v. Nelson. 
al:;o the fact of two other persons who on 69 Vt. Hi::!, 37 Atl. 2-17 (representations to 
applying for loans had been offered the other persons in the same city in making 
8ame usurious terms; treated as showing similar contracts, excluded) ; 
"that N. was in tho habit oC loaning mone), l'iraillia: 1901, Hepas5 v. Richmond. 99 Va. 
lit usurious interest ", but excluded because it 508.39 S. E. 160 (action on a deput\'-treasurer's 
involved "his general character or habit as bond; mude of execution uf the other deputies' 
II usurer"; this is unsound; compare § 216, bonds, lIot admitted); 
ante); 1893. McLoghlin v. Bank. 139 N. Y. 514, West Viroi1lia: 189a. Hartman v. E\·ans. a8 
522. 34 N. E. 10115 (whether a deposit bore W. Va. 669, 673, 18 S. E. 810 (usury; that 
interest; that the depositor had interest- loans to uthers by the same person were usuri-
bearing deposits at other hanks, exclud~d); ous. exdudc'\) ; 
1900, Lowenstein v. Lombard, 1fi·1 N. Y. 3~·1. ll'isconsill: 188-1. Kelle~' v. Srhupp, 60 Wis. 
58 N. E. 44 (to show the terms of n contraet 70. 18 N. W. 725 (sen'ires in cutting logs. etc.; 
for carriage by sea. the fart was admitted oC the defendant's promise to pay" one similarly 
contracts hy the same agent of the defendant situated", not admitted to show a promise to 
with other par tics about the same time. thc plaintiff); 1893. Brunnell v. H. S. M. Co .• 
"for thf) purpose of defining the contract 86 \Vis. 587. 57 N. W. 3tH (trimmer hired 
that \VII;! actunlly made"): l!H2, Manec t'. a s:\w-mill: the contracts of sef\'ic~ of other 
Hossington, 205 N. Y. 33,98 N. E. 20:l (action trimmcrs as to a drawback, cxcluded); 1897. 
for services; croes-examination of the dC'fcnd- Oliver v. Morawetz, 95 Wis. 1. 69 N. W. 
ant about oth~r suits brought against him hy 977 (to show the price at which a renl-estato 
his employees for servicc~. held improper) ; agent was authorized to sell, the fact of the 
North C(trolilla: HlO;!, Thompson 1'. Exum, price so authorized for anot.her agent for the 
131 N. C. 111, ·12 S. E. 5·n (rent-contract of same piece at the sam~ timo was not admitted) ; 
one tenant, not admitted to show the tcrmd HI01, Coman ~. Wunderlich. 122 Wis. 138, 
or another's) : 99 N. W. 612 (goods not equal to sample: 
Pc.ltlsylvanin: 1876, Coxe II. Deringer. 82 similar insufficiency of similar goods sold to 
Pa. 236, 258 (payment of taxes in 183:!-33; another person on the sume day, c:'(cluded); 
tho fact reech'ed oC tho owner's continuous 1904, Sullivan v. Manston M. Co., 123 Wis. 
payments on all five tracts in January of 360. 101 N. W. 679, acm/lle (whether grain was 
biennial period:f from 1826 to 18H, then bailed or sold; usage admitted). 
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opinion that the evidence wag properly disallowed as not being rcle\'ant to the issue. It 
is not easy in all cases to draw the line and to define with accuracy wher<' probabilit.v c('ns('.~ 
and speeulation begins; hut we are bound to lay down the rule to the best of our ahility. 
. .. Now it appears to me that the e\'idence propos('d to be given in this case. if admitted, 
would not have shown that it was more prohablp that the contract was suhject to the con(li
tion insisted upon by the defendant. The question may he put thus: Does the fact of a 
person having once or many times in his life done a particular act ill a particular way make 
it more probable that he has done the !'ame thing in the same way upon another and dif
ferent occasion f To admit such speculative evidence would I think he fraught with great 
danger. . .. If such evidence were held aclmissible it wOllld he c1iflicult to say that the 
defendant might not, in any case where the question was whether or not there had been a 
sale of goods on credit, call witnesses to prove that the plaintiff had dealt with other pcrsons 
upon a certain credit; or in an action for an assault, that the plaintiff might not give evi
dence of former assaults committed by the defendant upon other persons, or upon other 
persons of a particular class, for the purpose of showing that he was a quarrelsome indi
vidual and therefore that it was highly probable that the particular eharge of assault was 
well-founded. The extent to whieh this sort of thing might be carried is inconceivable." 

In all of the foregoing uses, the precise purpose of the offer is important; 
for the same evidential fact may be affected by other rules, elsewhere dealt 
with; in particular (ante, § 9-1) concerning habit as evidence; (a lite, 
§§ 300-370) concerning former instances of forgery, false representations, and 
the like, to evidence intent or design: and (post, § 379) concerning evidence 
of trade, CllBiom or usage; also the rule for market-value, as evidencing the 
probable price of a sale (post, § 392), and for busines8 patronage as evidence 
of another article's quality (post, § 462). 

§ 378. Same: in Prescriptive Possession; Surveys and Boundaries evi
denced by other Lines. A mode of argument which seems to belong here 
is that by which possession of a whole tract of land is sought to be inferred 
from specific instances of possession of part.~ of it. The inference seems to 
be genuinely one of the present sort, rather than one of mere prior or subse
quent possession as a condition or state (po.vt, § 382), because it involves the 
thought that the separate instances of conduct ill relation to the land il1(Ii
cate a larger and habitual course of conduct. The conditions of admissibility 
are that the various acts should be so connected with each other, as to the 
topography of the place where they are done, that they suggest a system or 
course of conduct with reference to other parts of the adjacent land; i.e. that 
the various places where the acts arc shown should be part'i of one estate, 
manor, way, range, section, survey, or other entity, so that acts done upon 
these would naturally be done only as a part of a system to do them upon 
the other parts of the same entity. The doctrine has been fully developed 
in England: 1 . 

0378. I England: 1811. Stanley v. Whito within the genernl ambit of the waste has 
(quoted8upra); 1813. Barnesv. Mawson. 1 M. &: always been deemed suffipient"); 1831. Doc 
S.85 (Ellcnborough. L. C. J.: .. In the case of v. Keml>. 7 Ding. 332 (issue IlIJ to the title to 
an encroachment on a waste. it might not be a slip of waste alongside a road; C\·jdence 
proved that any acts of ownership had been offered for the defendant. 11.8 lord of the manor. 
exercised by the lord upon the very spot; of aets of owner.hip upon similar slips further 
but ahowing acts of ownership upon other parI<! along fur ll\lvcrlll huudred yards. to a bridge. 
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1811. Et,I.F.XnoRot"Gll. L. C .. J., in SlanlClJ v. While, 14 East 332 (trespass for cutting 
trees; the title heing in dispute, after evidence ha(1 bcen alTered that the plaintiff's manor 
was surrounde(1 on all sides by II belt of land extending fiftecn feet bcyond a circular hedge, 
the filet was olTereel by him of acts of ownership involving prescripth'e title ' at parts 
of this belt other than that where the cutting had occurred; objection, that there was no 
conneetion proved hetween the titles of the several owners around the belt. without which 
no inference could be dmwn in prejudice of one from aets of ownership exercised by the 
Stanley family against others): "The same law may be shown b:.· gencral evidence to 
govern one entire district, though it may alTeet the rights of different persons in different 
parts. It is then one entire thing, 'quoad' that district; as in the case of the norder-law. 
In this case the eye ma~' see that there is one continuity of belt; and the witnes5es' proving 
that the Stanley family have asserted the same right from time to time against different 
owners in different parts of the belt is evidence of their general right." 

1837, PARKE, n., in Jones v. William8, 2 M. & W. 326 (isslle between opposite owners as 
to the title to the bed of a stream, whether the plaintiff owned the whole or only up to 
the middle; the fact was reccived that, further down. where the plaintiff's riparian estate 
WIIS opposite X's land. the former was owner of the whole hed and had done acts of repairing. 
hy taking stones and the like): "[Acts of enjoyment, when used to proveextendecl possession, 
need not he precisely on the same spot,] providcd thcre is such a common ('haracter of 
loca1itr between those parts ami the spot in question as would raise a rellsonable inference 
in the minds of the jury that the place in dispute bclon~ed to the plaintifF if the other parts 
did"; so that thc plaintiff was "entitled tu show the taking of stones not only at the spot 
in qlle5tion but all along the bed of the river." 

\Yhere the possession of the part is under a deed which covers a larger tract, 
the principle is the same,2 but here the inference is stronger, because the 
and again beyonrJ it to a common; rejected. 
as to parts beyond the bridge. since the de
fendant. though owning enclosed lands ad
jacent to the slips of waste up to the hridge. 
owned none beyond it: Bosanquet. J. : .. ''''here 
c\'idence is offered of acts done in other places 
than the place in dispute. it is for the judge 
to decide. in the first instance. whether there 
is such a unity of character in the different 
parts as to render e\'idence affecting l~ Ilnrt 
not in dispute admissible with reference to 
the part in dispute"): 1837 •• Jones t. Williams 
(quoted supra): 1844. Doc v. Roberts. 13 
M. & W. 520. 530 (Parke. B.: .. How can you 
show a title to the whole estate except by acts 
of ownership in different parts'!" Counsel: 
"That would be only where there is som(' evi
dence of a geneml right." Parke. B.: .. There 
is such evidence here "): 1878. Lord B1ack
barn. in Bristow r. Cormican. L. It. 3 App. 
Cas. 641. 670 (" Acts of ownership on partl! 
of a tract arc c\'idence to prove owr.ership in 
the whole [quoting Parke. B .• in Jones l'. Wil
liams]. This. which I think i~ the right rule. 
makes thc weight of the e\'idence depend on 
the nnture of the locality and of the acts. and 
(\n what it is rellsonable for II jury to infer ") ; 
1882. Neill t·. Devonshire. L. R. 8 App. Cas. 
135. 151. 166 (acts of tiMhery in several other 
parts of a river. admitted. there being evidence 
that the whole region was treated" WI • unum 
quid' It). 

Unilw Statea: 1902. South 1>. Deaton. 113 

K~·. 312. 68 S. W. 137 (posscssion of part of 
a traet. treated as c\-idcnce of posscssion of 
the whole); 1847. Bogardus v. Trinity Church. 
4 Sand£. Ch. N'. Y. 633. 746 (a series of aet.~ 
of possession over a large district were appar
ently used on the present principle): 1867. 
Abel v. Van Gelder. 36 N. Y, 513. 515 ("The 
defendants offered to show that for a great 
lIumhC'r of years they had cut wood and tim
ber yearly on the premi5('s ndjoining the . locus 
ill quo' and up to and along the line thereof. 
for the use of their adjoining premiecs. . . 
Where the 'Iocus in quo' and the territor~' on 
whieh the nets indicating ovmership were done 
ure similarly situated as regards inclosures and 
other circumstanrcs. such a('ts may he proved 
with u view to show occupation of the land in 
dispute and al! intention to maintain and llS5('rt 
their right of ownership "). 

The principle is equally applicable to tho 
possession of ]JcrsollCl/ty: 1827. Moon l'. Hawks. 
:! Aik. 390 (issue as to the title to a marc pos
scssed by R .. and claimed by him to be l~ gift 
from the plaintiff; R:a possession and claim 
b~illg . prima facie' 9ufficient to show title. his 
possession and claim of another marc, delivered 
to him at the sume time by the plaintiff in 
payment of II legucy. were admitted; .. any 
act of owner~hip over either . . . would 
bl! e"idl'lu'c as it regpccts tho other"). 

2 £,0. IS&1. Lancy t'. Brock. 110 Ill. nOll. 
ti12. 

But this usc is seldom judicially di~tin-

699 



§ 378 EVIDENCE TO PROVE Ii/\BIT OR CUSTOM [CHAP. XIII 

deed, by marking the singleness of the entire tract, supplies the place of 
other evidence of unity of character. 

The same prineiplc seems to operatc where, from the condition or bearing of 
a boundary or 8un·cy at one point, its condition or bearing at another point 
may be inferred, pro\"ided there is a unity between the two in the sense that 
the former is a part of the same general line or system of lines (township, 
range, section, or the like) as the latter is.3 

§ 379. Custom or Usage, in Trade and Commerce. In evidencing a cus
tom or usage (i.c. the habit of a body of persons) by specific instances, the 
same general principle as before is applicable; that is, the instances offered 
(a) should be suffieicntly numerous to indicate a fairly regular course of 
business, and (b) should occur under conditions substantially similar to that 
• • 
111 questlOll. 

(a) Untler the first bead, no difficulty seems to arise; the discretion of the 
trial Court should controJ.l 

(b) Under the second head, it is obvious that there mllst be such a simi
larity or unity of conditions that what is done by one or more persons or sets 
of persons mar be taken as indicating the probable general habit of the class 
of persons under similar eirclIlllstullces. Here there is much opportunity for 
difference of opinion in ~i\"Cn cases. The precedents illustrate nIl sorts of 
trades and usagcs, and no detailed gencralization seems feasible.2 It is 

gui~hcd from the rule of suhstanth·c law by 
which 1)()~5eSsion of II part, under a decd. is 
deemed Il'llaily ,'ql/iralelll to POssl'~"i"n of the 
whole. i.c. " constructive possession; 1~lill, 
Bowman t'. WeUig. :m 111. ·110. ·120 (possession 
of part under a dced to the whole is possession 
of the wholl', and thus' prima facie' e\·idence of 
title to thl' whole, as against. a merro trp~pm'spr 
ahowing no papt'r title); !!lOi, Godfrey v. 
Dixon P. & L. Co., 228 III. ·IS7. SI N. E. 
1089. Here the deed is used, as a l'crbal acl. 
to color the POSSl'Bsion, under the pdnciple 
of § 1778. posl; sec Sedgwick and Wait. 
Trial of Title to Land. §§ 761-iSl. 

3 1898. Olsen I'. nllgers. 120 Cal. 225. 52 
Pac. 480 (boundary Iille making uniform suh
divisions; SUf\'CY of one lot reccind to iudi. 
cnte the lines of an adjacent om·); 18!J:J, 
Goldsborough I'. Pidcitwk. S7 Ia. 509, 601. 
M N. W. ·I:ll (adjacent lines. ctc .. u~ed to 
determine lines of connected blocks); ISH. 
Overton's Heirs v. Davisson. I Gratt. Va. 211. 
227 (the description of another ~Uf\'ey of a 
eoterminolls trupt, admissible to show the 
houudury) ; lS5ll. Clements v. K~·les. 13 
Gmtt. Vu. 4llS. 479 (same); IS95. Hcusens 
t. Lawson. 91 V:t. 22G. 21 s. E. 347 (sume). 

§ 379. 1 Of cOllrse individual instances. 
offered one at u time. are recei\'uhlc; the prac
ticnl (Juestinn is commonly whether enough 
ha\'o been offered to sulliee to go to the jury 
(post. § 2494). But even n single one may 
~ulfice for this purpose: 1770. Doc 1'. :\lason, 

~ Wils. O:J ({"ustom of descent); IS1:J. Roc ~. 
Jeffre,·. 2 M. & S. !J2 (custom to bur elltuils; 
Ellcnborou!!h. L. C. J.; ··It is true that one 
nct undisturbed doc~ not make a custom; but 
it will be evidence of a custom "). There wns 
nn old French law maxim. ·une fois n'est pas 
coutume' (G1usson. Hist. du droit. etc. do 
In Fr .• vi. 5·10). 

For the different Cjuestion whether 07le 

witness' teslimony may suffice to establish B 
custnm. sec 1>08t. § 20.33. 

'Ex<l! .. \so: 18·12. Milward v. Hibbert. 3 Q. B. 
120. l:m (to provc a custom of London as to tho 
btowage of goods in regard to general a,·er:lge. 
a ~imilar custom in other English ports wus 
receh'ed); 18ll8. Falkner t·. Earle. :3 B. & S. 
300 (to prO\'e a custom of trade between 
Liverpool and California. after incorporation 
with the United Statl'S. as to discounts on 
freight. a similar custom as to tmdc with 
Texa~ ufter incorporation and as to other ports 
of British North Americ·a. etc .. was received) ; 
1806. Place v. Allcock. 4 l~. & F. 1074 (usagens to 
a bleaching-lien in Nottingham; usage at 
Loughhorough Ildmitted. hy reason of "the 
vidnity of the places and the interchange of 
tradl' "); ISil. Fleet v. Marton. L. H. 7 Q. 
B. 1:.!6. 130. 13·1. 41 L. J. Q. B. N. s. 49 (nction 
for the price of fruit on n sold-note signed by 
the brokers only. the dispute being whether 
in that tmdc brokers were liable on such notes 
for the default of prineipals; the custom of 
the tratle being held to be ill\'olvcd in the 
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§§ 375-383] POSSESSION, TRADE § 373 

enough to point out (1) that no particular circumstance is conclusive either 
pro or con.: (2) that instances from another trade or another region are not 
necessarily without probative value, while instances from the same trade 
and the same locality are not necessarilJ' admissible; and (3) that the ques
tion is not whether the offered instances fully prove the custom alleged, but 
merely whether they are receivable as having probative value: 

contract, evidence was recei\·cd. with somel 
hesitation. of the custom on the point in the 
colonial market; Blackburn. J.: "It seemed 
to be conceded at the trial that the two tradc~ 
were so far allied to each other that the same' 
usages would be likely to pre\'ail in hoth. and 
I thought that. upon the question of the Iia
bilih' of a broker. e\;dence of his liability in a 

• 

similar trade mlght be received"). 
UNITED STATES: Fcdt'Tal: 1870. Insurance 

Co. v. Weide. 11 Wall. 438 (to show that the 
\'alue of the stock of goods burned could not 
hn\'e reached the amount claimed. ,;z. half 
the value of the annual sales. the fact was 
received from the defendant that pl'rsons in 
the same city and in the saml' business had on 
hnnd 11 stock only one fifth the amount of their 
annual sales; Da\·is. J.: "It would establish 
II fact connected with this kind of business. 
to wit. the uniform relation b('tween the stock 
on hand and the IInnual sales"; adding. "it 
is true there lire no reported cases on the sub
ject "); 1894. Keystone l\Ifg. Co. t·. Adams. 
151 U. S. 139, 1-18. 14 Sup. 295 (profits of 
infringement; the profits made by other users 
of a patent. excluded); L1labama: 1863, Barnes 
v. Ingalls. 39 Ala. 201 (because" there arc so 
many points in common between such an es
tablishment [ambrotype and photograph gal
lery] and those in which the ordinary mechanic 
arts arc pursued". II custom as to working 
hours in the latter was admitted to show the 
same in the former); Colorado: 187·1. Sullh'an 
v. Hense. 2 Colo. 42·1. 433 (number of feet in 
a mining claim; length of other claims in thc 
district controlled by similar customs. ad
mitted); 1878. Dcnver &: R. G. R. Co. v. 
Glasscott. 4 Colo. 270 (action to recover the 
salary of a railrolld-conductor; set-off for 
money collected on the trains from passcngcrs 
without tickets nnd never delh'ered O\'cr; the 
fnct that on trains making the same number 
of trips with substantially the samc number of 
cars at the same rates of fare o,'er the same 
route the receipts of the sort by another con
ductor had been much higher. was rejected: 
because. whether or not the habit of passen
gers in entering trains in forgetfulness of the 
prior purchase of tickets was subject to un
varying principles. yet the conditions were too 
complicated for im'estigation; this is unsound) ; 
11iincM: 1855. Caldwell's Trial. 1 Am. St. Tr. 
614. 622. 63·1 (embezzlement as a railroad 
conductor; the average reccipts of other con
ductors on tbe same run. admitted); Kansas: 

IS82. Sexton r. Lamh. 27 Kan. 429 (the fllct 
admitted of the B\'erngc waste of ice in han
dling. to show an original stock of ice as ealcu
lntl·d from the part sold); JlI Qssachuse/ts: 
Hi9G. Todd t·. Keene, 167 l\Iass. 157. 45 N. 
E. Sl (damu\:es from failing to perform a 
contract to give a theatrical pl'rform:mce of 
a Shakespeare!ln tragedy. in the profits of 
which the plain tifT was to share; the cash 
rl'ceipts of similar plays at the same theatre 
in the same town nnder the same auspices, 
rejected. because" there arc too many elements 
of uncertaint)' and conjecture to make it safc 
to rely upon" such evidencc; unsound); 
Michioan: 18i1. Reynolds v. Ins. Co., 36 
Mich. 131. 142 (to show the extent of the au
thority of an agent of an insuranre compau)·. 
the e;,tent of authority gi\'cn by othcr insurance 
companies on the samc point. was excluded) ; 
Minneso/a: 1861. Wulker t'. Darron. 6 Minn. 
508 (a custom elsewhere n.~ to a discount in 
boarding stage-employees. excluded. because 
not defined as to place or time); }; cw J crscy: 
18i2. Jones v. Ins. Co .• 36 N. J. L. 29.43 (like 
Ins. Co. 1]. Weide. infra; excluded, because 
the circumstances were not similar) ; New 
York: 183-1, Phccnix Ins. CO. V. Philip, 13 
Wend. 81 (to show that the plaintiff's stock 
Ilrobably did not amount to the yulue claimed, 
the yaluo of the largest stock in thllt business 
iu the pity was offered; excluded. as being 
a mere surmise; ullsound); 1S47. Howllrd v. 
Ius. Co.. -1 Den. 507 (similar eyidence WIIS 

rejected on the prindpie of excluding opinions) ; 
Texas: lS!J5. Weatherford M. W. &: ~. 
R. Co. t·. Duncan. 88 Tex. 611, 32 S. W. 878 
(here the manner. not the fart. of the act was 
in issue. and hencc the custom of railrollds 
elsewhere was immnterial); Utah: 1897. 
Anderson v. Mining Co., 16 Utah 28, 50 PIIC. 
815 (to show the practice of employees in a 
certain mine. the general custom among 
miners of the camp under similar circum
st:ml'es was admitted); Ycnnoll/: 18G8. Hine 
r. Pomeroy. :30 Vt. 103. 104. 106 (whether an 
attorney had directed a process-server to tnke 
receiptors; thc practice of other attorneys 
in the same city. excluded. because" there was 
no such relntion of lawyers to each other. in 
respect to habits and modes and practice. in 
the details of professional sen'icc ill matters 
of this kind. as to make what is true of somc 
the ground of inference as to what is true of 
another "). 
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§ 379 EVIDENCE TO PROVE HABIT OR CUSTOM [CHAP. XIII 

1780, Noble v. Kemwway, 2 Doug. 510, the plaintiff's vessel, bound to Labrador, de
layed landing her cargo and was captured; to show that the delay was reasonable and 
customary, and thus could not forfeit the insurance, the custom was offered in the New
foundland trade to keep their goods on board several months; it was objected that "New
foundland and Labrador are distant and discontiguous, and although the object of the voyages 
to both may be the fishery, yet the fishing trade is conducted very differently at different 
places; would the practice at Greenland, Nova Zembla, on the coast of Scotland, or in the 
new whale fishery in the Mediterranean, be evidence in this case?" Lord MANSFIELD, 
C. J.: "The trade of fishing on the coast of Newfoundland, especially from the west of 
England, has been known and practiced for many years. Since the treaty of Paris, a new 
trade has been opened to Labrador. . ., It is well known that the fishery is the object 
of the voyage, and the same sort of fishing is carried on in the same way at Newfoundland. 
I still think the evidence was properiy admitted to show the nature of the trade." BCLLER, 
J. : "If it can be shown that the time (of delayJ would have been reasonable in one place, 
that is a degree of evidence to prove that it was so in another; the effect of such evidence 
may be taken off by proof of a difference of circumstanees." 

1867, PIGOT, C. fl., in M'FadJ.len v. Murdock, 1 Ir. C. L. 218 (the question being as to 
proof from other trades of the fact lind amount of loss in handling particular goods by 
retail): "It was argued that Mr. C. ought not to have heen allowed to give evidence of what 
occurred in his own trade, or of the losses which he himself had sustained in the course 
of his own experience. If he founded his judgment on facts not similar to those which 
were proved in the present case, the argument would be most cogent. But if he stat"o..i 
(as I think he did) what occurred in his OWI1 trade in matters similar tr f1 ,',. which, on 
the very point of controversy, were proved to have existed in the trade I.f " efendant, 
then the evidence would appear to be admissible." 

1805, GAINES, C. J., in Taas P. R. Co. v. Reed, SS Tex. 430, 31 S. '.' i8 (exclun-
ing evidence of the custom on other railroads as to a foreman's authority over railroad 
hands): "Did the fact that other railroad companies give that authority to SU("l servants 
tend to throw light upon the question? We think not. It is a matter of policy in the 
management of internal affairs upon which one manager would have one opiliion, ,;"hile 
another or all others might pursue a different course. One owner of a plantation might 
intrust his superintendent \\;th power to employ and discharge hands; another might 
reserve'that right to himself, or commit it to another agent. . .. (As to excluding e\;
dence of the custom on the same road at large stations, while admitting the custom at 
small stations like the one in question,J the conditions at large stations, where much freight 
and many cars were to be handled, are so different from those at small places that we are 
of opinion that the practice at the latter raises no presumption that the same practice 
existed at the former." 

Distinguish here the evidential use of a custom of other railroads, fac
tories, or the like, as indicating the danger of certain apparatus or the 
reasonableness of certain precautions (post, § 461). 

§ 380. Same: Customary Rights in Land. The use of other instances to 
prove a custom of descent or of other right affecting land has not been and 
is not likely to become common in the United States, because here such usages 
are rare. l But this sort of evidence has had frequent use in England, and 
the precedents on this point well illustrate the general principle. Instances 
occurring within the :lame lIwnor, it is clear, will be received, because the 

§ 380.1 1869, Gilman v. RippclIe, 18 Mich. 
145, 165 (other instances of a practice IImollg 
French settlers of giving a possessory right to 

the eldest son, excluded, ill the ubsence of 
dirl)ct testimony ill the cllse in question). 
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§§ 3i:'l-383) COMMERCE, LAND § 380 

original unity of the holding allows each instance to appear as merely one 
illustration of a general system working uniformly; 2 and the same principle 
may apply where a tow1lship, or other unity likely to hwolve community of 
conduct in the matter in question, is a common feature in all the instances.3 

On the same principle, however (though the matter was not clearly settled 
until Rowe v. Brenton), instances from other manor8 may be received, provided 
that, behind their apparent difference of conditions, a unity of some sort 
can be shown which makes instances from the one equally illustrative of a 
general system including and operating in the other.4 The precedents on 

21810. Doe v. Sisson. 12 Enst 62 (to prove these estat~s ara different in different manors"; 
a custom of descent in the female line. par- yet he yielded to supposed authority); 1 ii8. 
ticular instances were receh'ed of sueh descent Furneaux v. Hutchins. 2 Cowp. 807 (action 
ill other estates of the manor. as wel\ as of a for not carrying off tithes; plea. that they 
general reputation as to such custom of de- were not properly set out: the fact was rc-
scent ill the manor; the particular instances jectcd of a custom in the adjacent parishes to 
being. per Lord Ellenborough. C. J .... only 80 set them out as the plaintiff had done; Lord 
many branches derived from the same root "). Mansfield. C. J.: .. Proof of the custom in 

I IS13. Blundell v. Howard. 1 i\l. & S. other parishes is no evidence to afTect the 
292 (custom as to tithes; payments by other parish in question. unless the custom had been 
holdings in the same township. admitted to laid as a general custom of the whole country") ; 
show its general character): 18·12. Jewison v. 1793. Beebee v. Parker. 5 T. R. 2G. 31 (descent-
Dyson. 9 M. & W. 540. 55G (custom of appoint- custom; Kenyon. L. C .• 1.. sneaking obiter. 
ing coroners; the appointment of coroners of outside instances: "and the latter lJas gone 
in other places within the same grant. admissi- 50 far that the custom of one manor has been 
ble); 18i9. I,endrum v. Deazley. 4 L. R. Ire. given in c\'idence to show the custom of an-
635. 639. 645 (usage as to tenant-sight in other. where they are both governed by the 
another part of the same estate. the usage on Border-law"): 1813. R. v. Ellis. 1 1\L & S. 
all parts of the estate being the same. ad- 652. 661 (whether n fishery was so connected 
mitted). with land as to be subject to a poor rate; 

4 163i. Moulin v. Dallison. Cro. Car. 484 Ellenborough. L. C. J .• speaking of Somerset's 
(whether an estAte descended by custom to Case. supra: .. I ha\'e alwa~'s thought that 
the eldest daughter in the manor of S.; after .,. this e\;dence is to be considered rather 
showing that S. was n part of a manor 0 .. and a.q e\'idence of a custom pervading one com-
thus establi~hing a unity of custom. the fact was mon district of manors. than as the custom 
received of the rule of deRcent in 0.); 16i2. of one manor to show the custom of an-
Champion v. Atkinson, 3 F.~b. 90 (whether in other"); 1828. Rowe v. Brenton. 8 B. & C. 
a copyhold estate a fine was due on the death 73i. 758 (issue as to the ownership of copper-
of the lord in certain circumstances; the fact mines. and the rights of a plaintiff who was a 
was received of the existence of such n custom "com'entionary lessee" ill the copper on his 
in the copyhold estates of adjoining manors; land; there wefe 1 i manors in the duchy. and 
no reason being given); 1725. Somerset v. Bome of the abo\"e tellancies. renewable 
France. 1 Stm. 654 (whether the tenant for e\'ery 7 years. existed in each manor: evidence 
life could collect by custom a fine from the was receh'ed as to the tefms of the customary 
customary tenants of the manor upon the right of such a tenant ill these other manors; 
death of the last admitting lord; the fact was Tenterden. L. C. J.: "The same character. 
reeeh'ed of a similar custom for other tenants whatever that may be. belongs to them all. 
of the plaintiff himself in other manors. no ... It certainly belongs to all those called 
reason being given; but the fact of a similar • free conventionariea' in this district .... 
payment by other tenants to other lords of Must we not. then. in fnirness. in order to 
manors Willi objected to because" each manor ascertain what are the relative rights of the 
hath its particular customs. and they have lord and these tenants in one part of this 
no relation to one another but by accident"; district. enquire what arc their rights in an-
Fortescue. J .• was for admitting. because" it other?"; Bayley. J.: .. I am of opinion that 
is very proper to enquire what are the quali- the usage which has prevailed in one part 
tics which attend other estates which are .,. is evidence to explain a grant expressed 
held by the same tenure"; Raymond. C. J., in similar terms as to any other part of the 
was opposed. because" I should readily admit district"); 1842. Anglesey v. Hath~rton. 10 
that this eddence ,might be allowed if the cus- M. & W. 218 (trover for coals. limestone. and 
toms of tenant-right estates were the same in ironstone. taken from the manors of C. and 
all manors; but it is plain that the customs of H.; issue as to the right of copyholders to 
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this point are full of instruction upon the class of evidence dealt with in the 
preceding topics. 

§ 381. Sa.me: Other Principles discriminated. Certain aspects, in which 
the question arises whether the usage of others may be resorted to, are to 
be distinguished from the foregoing subject. 

(1) When the nature of an external object is to be determined, its effect 
upon others may throw light upon its qualities. Thus, in a railroad accident, 
the conduct of other persons ma~' show whether the situation was a terrif~'
ing and dangerous one; in a plea of breach of quality of an article sold, the 
patronage of other persons may throw light 011 its quality; in an issue as to 
the dangerousness of machinery, the concluct of others in taking precautions 
may throw light on its dangerous quality. In all these cases, the conduct 
of others is not offered as instances showing a general custom or habit; such 
a genera) custom would be irrelevant; it is ofi'ered as showing the effects pro
duced on ordinary persons by the nature of the article, place, or machinery 
in question (post, § 461). 

(2) Where a term of a contract is sought to be imported into it on the 
score of usage or custom, this usage or custom must be shown to have been 
known to and impliedly accepted by the part~·. As a principle of contracts 
this is clear; and accordingly a Court is oecasionally found saying that such 
a custom must be a local one, meaning mere!y that it must be brought 
home to the knowledge of the opponent. But, this being conceded, it still 
remains to prove the custom, and for this purpose instances in other districts 
may be received, as above seen. This evidential use is always allowable, the 
assumption throughout being that the principle of substantive law, sooner or 
later, in some way or other, will be satisfied ~nd knowledge of the custom 
be brought home to the opponent. The local custom, i.c. the custom as 
known to the opponent, is required by the substantive law, but it may be 
evidenced by instances from other districts, on the principle of § 379, ante. 

(3) Whether a custom or usage may thus be imported as a term of a 
1cr11ten contract, or may be used to interpret a written contract, concerns the 
parol-evidence rule (post, §§ 2440, 2464). 

take minerals; the fact was offered by the 
defendant of the custom in the adjoining manor 
of W .• after first offering evidence that W. was 
only a subinfeudation of C. and hence the 
customs would presumably be the same. 
excluded; Abinger. C. B.: •. It should be 
established clearly and beyond all controversy 
that the two manors fJriginally formed one 
manor ... , [As to tho cllSes 8upra of 
• border-law '1 there prevails throughout those 
manors a particular spl'eies of tenure. called 
• tenant-right'; . . . since in those manors 
all the tenants hold under the same right. 
if it shOUld happen tbat in one particular manor 
no example can be adduced of what is the 
custom in any particular case. . .. in order 

to explain the nature of tenure. which is not 
confined to one manor but prcnlils in a great 
number. you may show what is the general 
usage with respect to that tenure"; and he 
then approves also of Rowe v. Brenton; Alder
son. B.: •. If indeed there be som9 general 
connecting link between them as, for in
stance. if the customs in question be a parti~u
lar incident of the general tenure which is 
common to the two manors. then you have a 
right to show what the custom of one manor is 
as to that tenure. for the purpose of showing 
wha t the custom of the other manor is as to 
that tenure; but you must begin by showing 
that there is a general tenure common to them 
both; that fact fails herc"). 
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(4) Whether testimony tu a custom violates the Opinion rule (post, § 1955), 
an(l whether one u·itnes8 alone suffices to prove a custom (post, § 2053), also 
involve different rules. 

§ 382. }'rior or Subsequent St!:'.tus (Business, Possession, Ownership, Sol
vency, Coverture, etc.). It has already been seen (ante, § 190) that the prior 
or the subsequent existence of a ql\alit~' or condition is evidential of its exist
ence at a given time. This principle is equally applicable in evidencing a 
habit or cause of conduct. Its use is most frequent for facts which can at 
first sight hardly be ranked here in an~' natural classification, facts roughly 
to be described as involving a human status or relation to external affairs; 
for example, possession, ownership, solvency, and the like. The possession 
or owner.;hip of property, the incumbency of an office, the existence of a debt, 
of coverture, and such relations, in truth im'olve a human course of conduct 
or a human attitude or position regarded as volulltarily and habitually main
tained towards outward things and events; and this secms their most appro
priate place in any classification of propositions to be proved. 

The prior or the subsequent existence of such a fact is alwa:.'s cvidential 
to show its existence at a time in issue, upon the general experience that such 
facts invoh'e a human attitude more or less continuous and pcrmanent. The 
probability of continuance depends much, of course, on the nature of the 
specific fact and the circumstances of each case; and therefore, in setting a 
limit of time for the range of the evidence, the discretion of the trial Court 
should control. The principle is illustrated by man~' sorts of facts. Such 
evidence is receivable to show the '/node of conducting a bllsines8,1 the keeping 
of liquors illegally,2 the possession of goods, land, or lIwney,3 the oWllership of 

§ 382. '1792. R. r. Ne\·ilIe. Peake ~. P. offence. which may extend oV<:!r a long or a 
91 (nuisance in carrying on the busines of short period of time. If attentioll is directed 
a melter of grense; an admission, made at u to any Jloint of time during the keeping. there 
former \llace, that thc busine~,; there was a is a probahility, from the very fact of keeping 
nuisance. receh·ed. to "weigh more or less then, that the ~ame cIl!Jditinn h:L~ existed from 
against him as it shall appear more or less like some prcvious time. u!lCi will continue for some 
that where he before resided "); 1857. R. v. time into the future. And so, as tn offenl"es 
Fairie, 8 E. & B. 48G (nuisance; a cOIwictioll which are in their nature continuing, t "idence 
for a similar nuisance in the preceding year has often heen reeeh'ed of a condition a little 
was offered, because" the same thing was done before or a little lifter the time within which tho 
in 185G thllt was done in 1855. and if that W:l~ offence must be proved"). ,1ccord: 18il. Com. 
so, it is important to show that what was done t'. Carney, lOS ~lu~s. 417, 1872, Com. 11. Berry, 
in 1855 was an offence"; excluded. because, 109 1\Iass. 3GG; 1873. State v. Colston. 53 
per Campbell, L. C. ,T., .. n collateral issue is N. H. ·183 (keeping liquor illegally for sale on 
raised" on the question whether the places Dec. 6; the keeping liquor for sale in the same 
were alike; repudiating R. v. Ne\'il!e; Col- house - a hotel a tihort time before, ad
eridge. J., accord; Williams. J., uncertain); mitted. because" a state of things once shown 
1912, Potlatch Lumher Co. t'. Anderson, C. C, to exist is presumed to continue until some
A .• 199 Fed. 7-12 (lumber-camp injury; that thing is shown to rebut the presumption "). 
no rules for protection fIOm falling trees were Compare the cases cited antc. § 3G7. 
in force a year before and a year after the in- 31817, R. v. Watson. 2 Stark. 116, 137 
jUry in question, held properly admitted in (treason: the finding of pikes in the defendants' 
trial Court's discretion). house three months after their arrest, objected 

'1889. Com. 'D. Finnerty. 148 Mass. 162, to becausc they might have been placed there 
19 N. E. 215 \Knowlton. J.: "The illegal by others. admitted; papers, etc., found sim
keeping of in!.oxil.!ting liquor with intent to ilarly in a room that had been locked by the 
sell it, like ke:r:nr: a nuisance. is a continuing defendant. and not oilclled in the interval, ruso 
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properiy,4 the ex~tence of a debt,5 the condition of so/vency,6 the condition 
of coverillre/ the condition of residence,8 the incumbency of office,9 and s'o on.1O 
The occasional repudiation of such evidence in some of the above precedents 
is not to be taken as a negation of the general principle, but only as a deter-

admitted; compare the cit:l.tions ante, 'j 149); rup~y; a creditor's claim having been proved 
1898, Com. " ~:n:;:l:'lS, 171 Mass. 461, 50 to exist several months before the bankruptcy, 
N. E. 1035 (possession sil.: months bef;:;re, al- itll continuanoe to tne latter date was presumed); 
lowed); 1909, Sullivan 11. Girson, 39 Mont. 1867, O'Neil 11. Mining Co., 3 Nev. 141 (a debt 
274, 102 Pac. 320 (possession of a ring pledged) ; due and unpaid, on Oct. 5, inferred to remain 
1910, Tonopah & G. R. Co. 11. Fr·~lanbaum, unpaid on Oct. 16); 1860, Eames ~. Eames, 
32 Ne\·. 304, 107 Pac. 883 (land-patent; but 41 N. H. 177 (assumpsit for two weeks' board; 
erroneously declining to presume earlier from the parties' relations for the previous year, 
later possession); 1845, Wells 11. Burbank, 17 admitted); 1854, Bell 11. Young, 1 Pa. 175 
N. H. 409 (posse~"!on of a tax-warrant by the (the existence of a note at testntor's denth, 
deputy Secretary of State on June 1, admitted inferable from its prior existence). 
eyidence of its possession by him on Sept. 1); , J 884, Cozzens v. Holt, 136 Mass. 237 
18·17, Bogardus 11. Trin.ty Church, 4 Sandf. (insolvency a short time before, admitted); 
Ch. N. Y. 633, 744 (the general principle of 1891, Dumangue r. Daniels, 154 Mass. 483, 
the continuance of a state of things once shlJwn, 485. 28 N. E. 900 (insoh'ent's deed; lack of 
applied to infsr a subsequent flom an earlier property" at some previous time". admissible 
posse.- ,ion of land); 1868. Kennedy 11. People. .. if there was nothing to show a change in 
39 N. Y. 245. 254 (possession of money. and this respect"; "his condition as to property 
8ales of goods. six weeks and silt months be- at a subsequent time ", also. if "not too re-
fore, admitted; whether thc time is roo ro- mote"; the trial Court's discretion to con-
mote must" depend very much on the circum- trol as to time); 1873, Body v. Jewsoll. 33 
lltances of each cnse "); 1870, Wilkin~ 11. Earle, Wis. 402. 411 (insolvency at time of action. 
44 N. Y. 172 (bailment of money to an inn- inferred from prior insolvency). 
keeper; the bailor's prior possession of Buch For insolvency as invoh'ing inability to lend 
Bums of money. admitted). lIud probably non-lending, see ante, § 224. 

For the possession of a do<;uIT'.ent. as indi- 7 1881, Murdock v. State. 68 Ala. 567 
cating prior p08sC8sion. see nnte, § 157. (marriage-relation at the time of a trial for 

For the use of 8u~8cquent p08ses8ion of burglary, not evidence of the same relation 
money as indicating a prior act of larceny, etc., at the time of the burglary; unsound); 1861. 
eee ante. § 154. Erskine v. Davis. 25 111. 251. 256 (the single 

For the P08SCd8io." or lack of money as in- st:l.te indicat~s subsequent. singl!mess; cover-
volving i;u;apacily 10 lend and therefore prob- ture indicates subsequent but not prior coYer-
ablt' non-lending, sec ante, 5224. ture; unsound). 

For the p08ues8ion or lack of mow:y as in- • 1375. Daniels v. Hamilton. 52 Ala. 105 
dicating a motive to do or not to do something. (formor residence in a St:l.te, as making 
eee post, § 392. amenable to process, admitted); 1906. Winkel-

For the pos8C8sion of OOOd8, etc., as showing man 11. White. 147 Ala. 481. 42 So. 411 (domi-
a prior larceny or other crime. see ante, §§ 149- cile of a non-resident mortgagor. presumed to 
153. continue); 1842, Prather v. Palmer. 4 Ark . 
. '1855. Montgomery & W. P. R. Co. v. 456 (rc~idence as affecting bond for costs; 

Webb, 27 Ala. 618 (ownership of corporation- residence 17 years before. admitted); 18M. 
etock in 1850. held admissible to show owner- S"ift v. S\\ift. 9 La. An. 117 (absence from the 
ehip in 1853); 1882, Donahue 11. Coleman. State during five years after a party's death. 
49 Conn. 464, 466 (freehol<!er as eligible to inferable from absence after that period). 
be appraiser; ownersh!;, six months before. Compare the citations post, § 1312. 
admitted; the presumption to be .. mcreh' • 1849. Barelli v. Lytle. 4 La. An. 557 
one of fact"); 1913. Carey v. Hawaiian Lum- {office as just.ice on June 29, 1848; inference 
ber Mills, 21 Haw. 506 (continuance of origi- of prior incumbency on June 5. 1848. held not 
nal corporators and stockholders, presumed); allowable). 
1872, Com. v. Dearborn, 109 Mass. 3iO (pro- 10 1895, Brown v. Wren. 2 Q. B. 391 (part-
prietorship of a shop in July, adlaitted to show nership in April, 1892, evidence of its contin-
proprietorship in December); 1878, Hanson 1Jance in .June, 1893, and Feb., 1894); 1886, 
1>. Chiat·lVich. 13 Nev. 39q (recovery of per- Louisville & N. R. Co. v. Jones, 108 Ind. 565, 
80nalty of a test:l.tor; ownership at death, 9 N. E. 476 (speed of a train at one plare. 
inferred from prior ownership); 1909, Tate admitted to show the speed at a place just be-
l>. Rose, 35 Utah 229, 99 Pac. 1003 (ownership yond): 1919. Tynell v. Goslant, 93 Vt. 63, 106 
in 1875. to evidence ownership at time of At!. 585 (speed of an automobile at a point a 
action begun). mile away from the place in question, admit-

I 1809, Jackaon 11. Irvin. 2 Camp 50 (bank- teci). 
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§§ 375-383] PRIOR AND SUBSEQUENT STATUS § 382 

m.ination that in the case in hand the contingencies of change were too many 
to allow the prior or the subsequent condition of things to be of probatiYe . 
value; or that no presumption of continuity (post, § 2530), in tlie .strict 
sense, will be ~nforced. 

§ 383. Style of Bandwtiting or Spelling, as evidenced. by Specimens. It 
has been noted already (ante, § 90) that, in proying a donment to have been 
written by A, two distinct modes offer themselns, first, testimony by a 
person who saw A write it, and, secondly, testimony of some other sort. The 
first mode is not concerned in any way with the character or style of A's 
handwriting; the witness testifies merely to seeing the act done, just as he 
would testify to seeing a blow struck or hearing a remark made. B~' the sec
ond mode th~re is merely a resort to A's t~'pe or character or habit of hand
writing, and an inference from the type to the genuinenes!'; of the disputed 
writing. This evidential fact, the t~·pc of the handwriting, inyolyes an infer
ence from a kind of habit or skill (of handwriting) to an act done (the specific 
writing), and the nature of that infer.ence has been alread~' explained (ante, 
§ 99). But this skill or style or habit of handwriting has in its turn to be 
evidenced. This may be done bv either testimonial or drcumstantial evi-• •• 
dence;i.e. by the direct testimony of one who is familiar with A's style of 
writing, or b." separate instances of his writing used circumstantially to show 
the general type. The former .mode concerns the Qualifications of Witnesses 
to Handwriting (dealt with rnst, §§ 5u9, (93). The latter mode is here in
volved; the general proces- IH':ng the same as that of evidencing any human 
quality or trait by specific instances of its exhibition. 

What are the necessary requirements of releyancy in evidencing a style of 
handwriting by specific instances? 

(1) The first requirement is, of course, that the specimens 'should be those 
of the person whose handwriting-style is to be proved, i.e. that they should 
be genuine. This is rather a necessar.\" pre1.iminar~· assumption than a prin
ciple of relevancy; just as, to proye A's character, it is ob\'iously only A's and 
not B's conduct that can have any bearing. But it is precisely this prelimi
nary assumption that has \·itally affected the histor~' of the law on this subject; 
for when specimens of handwriting are offered as A's, since they must thus 
first be shown to be A's, this may introduce new issues which will complicate 
and prolong the trial, and perhaps thus im'olve an incidental burden which 
will cost more than the e\·jdenee is worth. These considerations of Auxil
iary Policy (§ 43), which are independent of the principle of Relevancy, thus 
become of radical importance. 

(2) The requirement of the principle of releyancy is that the specimens 
offered shall be such as are capable of affording an inference of the nOi'mal 
and general type or style of the writing. Variolls considerations might be 
thought of as affecting this capability. (a) The' ex parte' selection of the spe
cimens may be improper, as possibly resulting in only one aspect of the style. 
This suggestion has never found any acceptance; for while the variations of 
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a person's style may be numerous, they are usually not; the difficulty of col-
lecting misleading ones is great.; any serious false impression could be easily 
exposed; and, finally, our whole system of proof is that of an • ex parte' selec
tion and offering of evidence. (b) The specimens may have been written at a 
time when there was a clear inducement to deceive, e.g. at the trial. This 
consideration is usually ?,iven much weight, and may suffice to exclude sped
mens so written. (c) The specimens may have been written so long ago that 
they do not represent the person's present style. This argument has never . 
been considered as import.ant; f.or, if the person's preseot style is different, 
it can easily be shown. (d) The specimt:ns offered may not be numerous 
enough to illu$trate the average or normal type. But one specimen usually 
does represent the type with sufficient accural?Y; tond, if it does not, the oppo
nent may easily show this b~r counter-specimens. This objection has never 
prevailed. 

Such are the considerationr:; involved in the principle of Relevancy. If this 
alone Were involved, there would have been no obstacle to the free use of this 
mode of proof, and no other limitations than the few simple ones above men
tioned. But the considerations of Auxiliary Policy already specified, as well 
as others (in particular, the Opinion rule), the survival of certain earlier limi
tations arising at a time when proof by type of handwriting was looked on 
with suspicion, and the confusion of usage as !o certain ancient and modern 
terms, all combined to introduce additional restrictions, more or less arbitrary 
in themselves, and not connected with any principle of relevancy. It would 
be impossible to understand or to expound the law of to-day without having 
in mind this historical development and these additional principles. Accord
ingly, the state of the law as affected by all of them can best be examined 
in one place, under the Opinion rule (post, §~ 1991-2027). 

The collateral considcrati0ns above mentioned were seldom thought to 
apply to such traits as a person's mode of spelling, grammatical use of words, 
and the like; and not only could such a usage be freely used to show the au
thorship of a document, but the usage in its turn could be proved by speci
mens, without the above limitations historically peculiar to specimens of 
handwriting. For convenience, the precedents are dealt with at the same 
place with proof of handwriting by specimens (post, § 2024) • 
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§§ BOOK I, PART I, TITLE I § 385 

SUB-TITLE II (continued): EVI IlENCE TO PROVE A N 
QUALITY OR CONDITION 

TOPIC IX: EVIDENCE TO PROVE EMOTION (MOTIVE, FEELING, 
PASSION) 

XIV. 

§ 385. Theory I)f Motive. 
§ 386. DiEcriminations between Motive 

and Intent or Design or Character. 
§ 387. Kinds of Inference. 

a. CIRCOMsTANCES TENDING TO EXCITE AN 

EMOTION. 

§ 389. General Principle; Knowledge 
of the Circumstances. 

§ 390. Motive for Murder. 
§ 391. Motive for Other Deeds. 
§ 392. Pecuniary Circumstances as creat.. 

ing a Motive; Poverty, to show a Crime. 
or negative a Loan; Market Value, to show 
a Sale-Price. 

§ 393. Legal Duty or Liability as creat.. 
ing a Motive. 

b. COr."'DUCT EXHIBITING AN 

§ 394. General Principle. 

c. PRIOR AND SUBSEQUEST EMOTION. 

§ 395. Gencral Principle. 
§ 396. Hostility, in general; Feeling 

at other Times. 
§ 397. Same: Hostility to Wife or 

Paramour. . 
§ 398. Sexual Passion at other Timcs. 
§ 399. Same: General Principle. 
§ 400. Same: Discriminations in re

gard to Adultery and Incest. 
§ 401. Same: Discriminations in re

I(ard to Seduction, Bastardy, and Breach of 
Promise. 

§ 402. Same: Discriminations in re
gard to Rape. 

§ 403. Defamation; Other Utterances 
as evidence of Malice. 

§ 404. Same: Principle of Relevancy. 
§ 405. Same: PrinCiple of Auxiliary 

Policy. 
§ 406. Same: State of the Law in the 

Various Jurisdictions. 

§ 385. Theol'1 of It has been already observed (ante, § 117) 
that the term "motive," as commonly used, does not serve to discriminate 
the two different processes to which it may he applied. (1) It may be at
tempted, first, to infer, from the existen~ in A of a desire or indination 
to do act X, that this desire, urging him on, probably resulted in the doing 
of the act; as when it is argued that, because A desired and wished to get 
rid of B, he probably did do something towards getting rid of B. (2) Secondly, 
in proceeding in turn to evidence this desire or other emotion, certain circum
stances may be oifered as tending to show its existence; as when the argu
ment is to the existence of this desire in A (a) from an injury which B has 
done to A, or (b) from A's outward conduct expressing such a desire, or 
(c) from the prior or subsequent existence of such a desire. The former 
process involves the evidencing of a Human Act, and has already been dealt 
with (ante, §§ 117-119). The latter process involves the evidencing of a 
Hllman Quality or Condition, and is the present subject. Under the former 
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head, questions of evidence are rare; the rulings upon evidence are con
cerned usuall~' with the latter process.1 

§ 386. Discriminations between Motive and Intent or Design or Character. 
Whatever the pS~'chological distinctions may be, the discriminations between 
Emotion and other human attributes or conditions are not alwa~'~ accurately 
obsen'ed practically in judicial language, nor are the~' easy to obsen·e. At 
one point the line is not easy to draw betwecn Emotion and Design (ante, 
§ 237), at another point between Emotion and Disposition (ante, § 192), 
at another between Emotion and Intl'nt or Belief (ante, §§ 245, 300). Hence, 
in dassif~'ing the precedents it cannot be supposed that they will always 
be found just where they would be expected; the absence of an accepted ter
minology, and the difficulties in the application of any terminology, neces
sarily leaye a margin of uncertainty. 
. § 387. K~nds of Inference. 'fhe modes of inference circumstantiall~' to a 
human quality or condition, as already pointed out (ante, § 190), may be 
of three kinds, all of whieh come into use in the present subject: (a) From 
circumstances tending to excite, stimulate, or bring into play the emotion in 
question; (0) From outward conduct expressing and resulting from the 
emotion in question; (c) From the prior or the subsequent existence of 
the emotion in question, as indicating its existenee at the time in issue. 
The first of these is a Prospectullt indication (ante, § 4:3); the second is a 
Retrospectant indication; the third is of both sorts. Each sort of inference 
has its own dangers and difficulties. 

n. CIRCIDISTANCES TENDING TO EXCiTE A.~ E:\IOTION. 

§ 389. General principle; Knowledge of the Circnmstances. It must be 
remembered that this mode of argument is equally available in civil as well 
as in criminal cases. One is perhaps apt to think of " moth'e " as a matter 
involved in criminal cases only. But a recollection of the process im'olved
that of inferring the existence of some emotion, from which in turn the doing 
of an act is to be inferred shows that this process ma~- be equally a feature 
of proof in civil cases, though not as frequently as in criminal cases. 

The general inquiry is, What circumstances tend probably to e;rcite a given 
emotion t Obyiously, the whole range of human affairs is here invoh·ed. It 
wouid be idle to attempt to catalogue the various facts of human life with 
reference to their potency in exciting a gh-en emotion. Such an attempt 
would exhibit two defects. It would be pedantic, because it is impossible to 
suppose that the operation of human emotions can be reduced to fixed rules, 
and that a given fact can have an unvarying quantity of emotional potency. 
It would be useless, because the emotional effect of any fact must depend so 

,386. I From the point of view oflogic nnd "Principles of Judiei:;.l Proof. as given by 
psychology as npplicable to argument before Logic. Psychololr.Y. nnd General Experience, 
tho jury (not the rules of Admissibility). see nnd iJlustr!:ted in Judicial Trials" (1918). 
the materials collected in the present author's n 29. 101-115. 
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often on the surrounding circumstances that no general formula. could pro
vide for the infinite combinations of circumstances. Courts have therefore 
always been agreed that in general no fixed negative rules can be made; that 
no circumstance can he said beforehand to be without the power of exciting 
a given emotion; and that, in general, al1~' fact may be offered which by 
possibility can be conceived as tending with others towards the emotion in 
question: 

1850, PARSOX~, J., in John.~on v. Sta/c. 17 Ala. 62i: "[The commission of ti!c murder 
by some one having been establishcd.) every grounci from which a motive COllI:.! arise may 
be proved against him [the defendant). . .. With regard to the grounds from which 
a motive may be inferred, we ma~' remark that the law has never limited them and never 
can limit them in number or kind." 

1868, SAXDERSOX, J., in LlIon v. Hancock, 35 Cal. 3i6: "Malice. like fraud, is geDerall~' 
to be inferred from facts and circumstances. Hen",.' the plantiff [in this casel is entitled 
to prove any facts or circumstances which tend, evell in the slighest degree, to show malice 
on the part of the defeudant. For the same reason, the defendant is entitled to prove 
any facts and circumstanccs which tend, in the slightest degree, to show a contrary motive. 
No fact or circumstance can therefore be properly excluded from the jury unless the Court 
is satisficd to a mornl certainty that the jury can draw no rational presumption from it." 

18.54, P.o\.RKER, J., in Helldrickson v. Peop/c, 10 N. Y. 13. 31: "Considerable latitude is 
allowed 011 the question of moth·e. .Just in proportion to the depravity nf the mind would 
a motivc bc trifling and insignificant which might prompt the commission of a great ('rime. 
We can ne\'cr say the moti\'c was adequate to the offencc; for human minds would differ in 
thcir ideas of adequacy according to their own cstimate of the enormity of the crime; and a 
\;rtuous mind would find no motive sufficient to justify the felonious taking of human 
life." 1 

There is but one limitation that can be thought of as necessary and universal, 
namely, the circllmstance said to have excited the emotion must be .~/IOlL'n to 
have probably become known to the per:5on; because otherwise it could not 
have affected his emotions: 

189i, DALE, C. J., in Son v. Terr.,5 Ok!. 526, 49 Pae. 923: "A motivc cannot operate to 
influence until the facts which create the motive cxi"t. The facts upon which It moth'e 
is based canllot operate upon thc mind until the~' are known by the party again~t whom 
the motivc is assigncd. If onc person should contemplate and undertake a great wrong 
against another, such a \\Tong as would induce in the mind of the person against whom 
it was directed a motive to kil!, and yet such contemplated \\Tong was unknown to the 
part)', it eannot be justly said that a motive to kill could exist, because the party \\Tonged 
had no knowledge of the facts which w()uld be necessary to create the motive." 2 

§ .!S9. 1 Accord: 1893. Moore D. U. S .• 150 der; intimacy between the defendant's para-
U. S. 57. 61. 14 Sup. 26 (approved in the follow- mour and the deceased; knowledge by the de-
ing case); 1895. Goldsby v. U. S .• 160 U. S. 70. iendllnt required); Kentucky: 1899. Pence v. 
16 Sup. 216 (a watch-charm taken from the Com.. Ky. • 51 S. W. 801; Michioan: 
robbed person by Do companion of the accused). 1900, People 'r. Morgan. 124 Mich. 527. 83 

2 Georgia: 1907. Sasser v. State. 129 Ga. N. W. 275 (deccased's right to a life-insurance 
541. 59 S. E. 255; Indiana: 1871. Cheek v. policy; but here the ruling ill erroneous on the 
State. 35 Ind. 492. 494 (the deceased's plan to iacts. a9 l\folligomcry. C. J .• di."8 .• points out) ; 
help n third persoll to elope with the defend- 1908. Bachinski v. Bachinski. )52 Mich. 693. 
ant's wife. ndmissible. if known to the defend- 116 N. W. 556 (whether n daughter was in-
ant. to show hot blood); ICrlCa: 1884. State v. tentionnlly omitted from her father's will made 
Shelton. 64 Ia. 333. 338. 20 N. W. 459 (mur- when she was 11 years old; her conduct as a 
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§ 389 EVIDEXCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

Nevertheless, Courts are often called upon to rule upon the admissibility 
of various circumstances. It is to their reproach that they heed the majority 
of these calls. There is in most of the rulings no reason for the slightest 
doubt of the propriety of the evidence. The extreme vagaries and the des
perate pugnacity of many of those who tftke on themselves the defence of 
criminals have raised questions which ought to have been silentlr ignored 
by the Courts, . a treatment which would tend much to the discouragement 
of crime and the lightening of the profession's burden of precedents. 

The criminality of the circumstances inyoh'cd in proof of the motive has no 
doubt often been the ground of objection, the character-rule (ante, § 104) 
being invoked in exclusion. But it has already been seen (ante, § 216) that 
the fact that the circumstance offered im'olws also another crime bv the • 
defendant charged is in itself no ohjection, if the circumstance is relevant for 
the present purpose. 

A natural arrangement of the precedents would be according either to the 
various circumstances offerable or to the various emotions to be proved. Prac
tically, however, it h, not possible to attempt a consistent grouping on either 
principle; the precedents are therefore arranged in part on each principle. 

§ 390. Motives for Murder. The circumstances which might excite a 
desire to kill are innumerable. It must be unucrstood that the rulings of 
the Courts cover onl:.' those circumstances which counsel have cared to ques
tion, and that nowadays the fact that counsel. care and dare to question a 
circumstance is not necessarilJ• an indication that there is the slightest ration
ality in the question. 'rhe annals of trials illustrate many other circum
stances judicially recognized as capable of becoming motives; and the absence 
of a ruling by a Supreme Court upon a particular circumstance casts no 
doubt upon its propriety. Among the instances most commonly offered 
for adjudication, the following may be noted: 

~ircumstances in\'oh'ing the sexual passioll, in one aspect or another, and 
usuaUyoperating through the emotion of jealousy, may lead to a desire to kill: 1 

prostitute at 18. excluded); 1913. People v. State, 140 Wis, 104. 121 N. W. 664 (the knowl
Auerbach, 176 Mich. 23. 141 N. W. 869 (mur- edge need not be directly evidenced; the trial 
der; insurance on deceased's life for wife's Court's discretion controls; good opinion by 
benefit, as a moth'e for defendant, who might Marshall, J.); Ill20. State v. Barber, Wis. 
expect to marry her; held inadmissible, for , 179 N. W. 7118 (assault with intent to rape 
lack of evidence of defendant's prior knowl- P., a boarder; defendant's wife, the only other 
edge); New York: 1873, Stokes v. People, 53 inmate. was absent; her statement orintention 
N. Y. 176 (murder; an indictment for black- not to return that night. held inadmissible, 
mailing procnred by the deceased against the because not communicated to the defendant). 
defendant. held inadmi~sible to show hostility, Contra, as to robbery: 1915, New v. Smith, 94 
as the defendant had not known of it); 1898, Kan. 6, 145 Pac. 8S0 (pointing out that the 
People v. Fitzgerald. 156 N. Y. 253. 50 N. E. victim's possible possession of money suffices 
846; Texas: lSllll. Barkman 11. State. 41 Tex. to tempt to robbefl.')' 
Cr. 105. 52 S. W. 73; 1921, Powers v. State, § 390. 1.41abama: 1850, Johnson 11. State. 
88 Tex. Cr. 457, 227 S. W. G71 (murder: in- 17 Ala, 625 (wife-murder; the fact admitted 
formation to defendant, as to letters of de- thnt in the preceding year he had attempted to 
ceased to defendant's wife, and inSUlting words, carryon a liaison with an unmarried woman 
admitted to show his state of mind); Viroinia: near by); 1899, Gafford v. State, 122 Ala. 54, 
1912, Mullins v. Com., 113 Va. 787, 75 S. E. 25 So. 10 (deceased's adulterous relations with 
193 (murder); Wisconsin: 1909, Spick v, the defendant's sister, admitted to show the 
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1894, State v. Reed, 53 Kan. 767, 774, 37 Pac. 174 (approving the language of counsel) : 
"It has been unh'ersally conceded, since David wrote to Joab, 'Set ye Uriah in the fore
front of the hottest battle, and retire ye from him, that he may be smitten and die', that 
the man who covets his neighbor's wife has a motive for desiring the death of his neighbor." 

1863, THO:III'SON, J., in CO'ln. v. Fcrrigall, 44 Pa. 386 (murder of a paramour's husband) : 
"I agree that a solitary instance of illicit intercourse, especially if at a considerable distance 
in time from the period of homicide, ... if receiyed at all, should only be so with great 
caution, and wh~re a probability cldsted that it would throw light on the motive of the 

deceased's probable aggression; Tyson and to show a moth'e ior wrecking the train, on 
Haralson, JJ., diss.); 1903. Caddell 1'. State, which his wiie was); 1901, Robin5<'n r. State, 
136 Ala. 9, 34 So. 183 (wife-murder; defend- 114 Ga. 56, 39 S. E. 862 (raped condition of the 
ant's relations wi!..ll a paramour, admitted); deceased, admitted); 1905, Gossett v. State. 
1909, Rollings ~. State. 169 Ala. 82. 49 So. 329 1!'::3 Ga. 431. 51 S. E. 394 (murder; the 
(murder; bad character of defendant's wife. defence being that the killing was done on 
withot'.t. other evidence. excluded); 1914, sight. of the dec()ased seducing the aecused's 
Spicer v. State. 188 Ala. 9. 65 So. 9;2 (wife- daughter. the proscrution was allowed to prove 
murder; defendant's relations with other the daughter's lewd character and the accused's 
women, admitted) ; knowledge of it. but not particular acts of her 
ArkanslUl: 1879. Edmonds v. State. 34 Ark. unchaatity) ; 
no, 730 (murder of a par:\lDOUr; violence of Idaho: 1904. State v. Lev)', 9 Ida. ·183, 75 Pac. 
the defendant. a few days before. to their child 227 (relntiolw with prostitutes) ; 
in the deceased's presence. admitted to show his Illinois: 1889. Farris 1'. State, 129 Ill. 5::!1, 526. 
feelings wwards the derellsed); 1909. Ware v. 21 N. E. 821 (subsequent rape of a wife, as 
State. 91 Ark. 555, i2i S. W. 927 (murder; indicating a moth'e for killing heT husband 
defendant's seduction of deceuEed's daughter, hal! an hour before, not admitted; clearl\' -unknown to deceased. excluded) ; wrong); 1894. Simons r. People, 150 Ill. 66. 75, 
California: 1895. People v. Gress, 107 Cal. 461. 36 N. E. 1019 (murder of paramour; th" reln-
40 Pac. ;52 (the defendant's efforts to induce tions Letween them. as shown by the defend-
the deceased's wife to Il'ave the deceased. ex- ant's letters. admitted); 1910. People l·. Me-
eluded. because the killing was admitted and 1\'1:1hon. 2·H Ill. 45, 91 N. E. 1(}.l (murdcI 
self-defence was the issue; this seems erro- of defendant's house-servant by poison; the 
neous. because on the question whether the servllnt being prl'gnant. by the defendant as 
defendant was the aggressor, his prior motive alleged. the prosecution's offer to show the 
to kill the deceased would be useful); 1900. defl'lldant to be on bad terms with his v.ife was 
Peoplc D. Brown. 130 Cal. 591. 62 Pac. 1072 rejected; quite unsound; no authority what-
(defendant's relations v.ith the deceased's wife. c\'er cited); 1917. People v. Ahrling, 2;9 Ill. 70. 
admitted); ]904. People v. Wright, 1-14 Cal. 116 N. E. 7M (wife-murder; that defendant 
161. 77 Pac. 877 (certain adulterous relations f!ommitted incest with his daughter aged 13, 
excluded. following People r. Grl'ss); 1905. excluded) ; 
People v. Cook. 148 Cal. 334, ~.J Pac. 43 (mur- Indiana: 1877. Binns r. State. 57 Ind. 46. 52 
der of Ie for indecent proposals t.o defendant's (pendency of a suit for diyorce admitted to 
daughter; incestuousrelution of defendant and show a motive in the husband for wife-murder; . 
his daughter, admitted; People v. Gress, 8upra. but the merits of the dispute. as shown in the 
discredited on this point) ; decree of divorce. excluded); 1893. Pettit r. 
Connecticut: 1831, State 11. Watkins, 9 Conn. State. 135 Ind. 393. 415. 34 N. E. 1118 (wife-
4;.52 (wife-mnrder; thc relation of husband murder; the wife's affection. rele\'ant to ~how 
naturally suggests an inference of a de~ire to his state of mind); 1897, Hinshaw ~. State, 
presen'e. not dc~troy. the wife; to rebut this. 147 Ind. 334. 47 N. E. 158 (wife-murder; the 
the fact is admissible that the husband has been defendant's improper relations with another 
Ih'ing in adulterous intercourse with another; woman, admitted); 1908, Lawson v. State, 
Hosmer, C. J.: "Lov.! extinguished by adul- IiI Ind. 431, 84 N. E. 974 (defendant woman's 
tery gh'es way to hatred. and a desire to be free adultery, on a charge of husband-ulUrder, ad-
from the burden of n wife who is no longer the mitted); 1910, Porter v. State. 173 Ind. 694,91 
object of regard "); 1868, State r. Green, 35 N. E. 340 (wife-murder; defendant's illicit rc-
Conn. 203 (wiie-murder; the fnct wa~ admit- lations with other women, admitted) ; 
ted, to rehut the inference of affection, that the Iowa: 1858. State v. Hinkle, 6 Ia. 380. 384 
defendant was before married to another (wife-poisoning; the defendant's illicit rela-
woman still living, and was therefore not the tions with another woman, before the wife's 
lawful husband of t.l:te deceased; following death, admitted as indicating that" he would 
State 11. Watkins) ; be more likely to desire her death "); 1880, 
Georuia: 1897, Shaw v. St.ute, 102 Ga. 660. 29 State v. Kline, 54 In. 183. 6 N. W. 184 (as-
S. E. 477 (train-Mccking; the defc'ldnnt's sault with intent to kill; the fact admitted 
illicit overtures to another womnn, admitted that the c!efendant had seduced the assaulted 
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prisoner. Something must be necessarily left to the discretion of the judge in such a case. 
But a different case is presented when it is proposed to prove a continuous illegal inter
course down to the death of the slain. . .. He is a poor judge of human motives and im
pulses who cannot see, in sllch a relation as is proposed to be proved here between the de-

woman and had solicited her to procure an 
abortion) ; 
Kansas: 1894. State v, Reed. 53 Kan. 767. 774. 
37 Pac. 174 (quoted supra); 
Kentucky: 1896. Jackson ,'. Com .• 100 Ky. 239. 
3S S. W. 422 (murder of a paramour; t.he pres
ence of an advanced faltus. admitted ns indi
cating a motive) ; 
Louisiana: 1898. State ". Reed. 50La. An. 990. 
24 So. 131 (the keeping of a parumour. as a 
source of quarrel with the deceased. admitted) ; 
1904. State v. Brown. 111 La, 696. 35 So. 818 
(murder; deceased's admissions of adultery 
with defendant's wife. not admitted. on the 
facts. to show the deceased's moth'e for aggrc~
sion, on a plea of self-defence) ; 
Maryland: 1912. "Ieno t', Stnte. 117 Md, 435. 
83 At!. 759 (abortion by the alleged seducer; 
the woman's intercourse with a third person as 
evidencing the latter's paternity, not admit
ted for defendant) ; 
Massachusetts: 1861l. Con, v.Madan. 102 :-'fass. 
1. 4 (similar to Binlls v. State. supra); 1010. 
Com. v. Howard. 20.5 !\Jass. 128. 91 ~. E. 397 
(wife-murder; the defendant's recent attempt 
to persuade his wife to an abortion. admitted 
with other circum~tances to show a desire to gct 
rid of her as a burden; also letter~ between the 
defendant and another woman showing an inti
macy) ; 
Michigan: 1873. Templeton r. People. 27 Mich. 
502 (attempt at wife-murder; improper rela
tions between the defendant and another mar
ried woman. admitted) ; 
Minne8ota: 1881, State r. Lawlor. 28 Minn. 
216. 219. 9 N. W. 698 (an altercation at a 
drinking-saloon in which the deceased threw 
beer upon a woman L .• and the accused then 
shot the deceased; the fact that L. was the de
fendant's paramour. admitted to show a mo
tive for rtlsenting her treatment) ; 
Mi88i<lsippi: 1896. Webb 11. State. 73 1\Iiss. 
4.56. 19 So. 238 (seduction of the deceased ad
mitted to show a motive for murder); 1901. 
Ouidas 11. State. 78 Miss. 622. 29 So. 525 (illicit 
relations with the deceased's wife. admitted); 
Mis8ouri: 1897. State v. Duestrow. 137 Mo. 
H. 38 S. W. 554 (wife-murder; ~he defend
ant's possession of a paramour. admitted); 
1900. State r. Callaway. 154 Mo. (H. 55 S. W. 
44-1 (similar) ; 
Nebraska: 1879, St. Louis 11. State. 8 Nebr. 405, 
411. 1 N. W.371 (wife-murder; criminal inti
macy with another woman. before and after 
wife's death. admitted); 1896. Dixon 1'. 
State. 46 Nebr. 298. 64 N. W. 962 (abortion; 
the defendant's recent intercourse with the 
woman admitted. as showing an intimacy 
rendering the deed more probable) ; 

328 (murder; the relations of the deceased to 
a certain woman, admitted to show moth'c) ; 
New Jersey: 1900. State r. Abatto. 64 N. J. L. 
658. 47 At!. 10 (illicit relations with the de
ceased's wife. admitted) ; 
NeIL' York: IS5S. People v. Stout. 4 Park. Cr. 
71, 115. 128 (murder; the defendant's criminal 
cOllnectioll with the deceased's wife. admitted. 
though she was the defendant's sister and could 
ne\'er marr~' him; .. in casc the deceased was 
effectually disposed of and silenced, their fcars 
of exposure and detection would naturally be 
lessened"); 1880. Pierson v. People, 79 N. Y. 
424. 435 (defendunt's marriage to the widow 
of the murdered man, admitted. as showing the 
desire to possess her as a moth'e for the killing) ; 
1893. People v. Harris. 131i N. Y. 423. 437. 449. 
33 N. E. 65 (wife-murder; defendant's admis
sion of two former sccret marriages. contracted 
to overcome the scruples of Ids \'ictims. ad
mitted as showing his motive to conceal the 
secret marriage with the deceased; adulterous 
intercourse of the defendant and a plan with 
his par!lmour to Inurd(?r her future husballd. 
admitted to show a moth'e); 11;93, People v. 
Osmond, 138 N. Y. 80. 86. 33 N. E. 739 (wife
murder; illicit relations of the def('ndant's 
wife and her paramour. unknown to defendant. 
not admitted); 1895, People •. Buchanan. 145 
N. Y. 1.30 N. E. 846 (illicit relations of the de
fendant with the deceased. admitted); 1897. 
People v. Scote. 153 N. Y. 40. 46 N. E. 1028 
(wife-murder; relations of the defendant with 
a paramour. ndmitted); 1897. Peuple v. Suther
land. 154 N. Y. :H5, 48 N. E. 518 (murder of tl 
paramour; her letters. recpi\'ed b~' him. show
ing her \'iew of their relations. receh'able to 
indicate his moth'e; Bartlett and Martin. JJ .• 
diss.; the ruling is of course correct. and the 
dissent is irlCxpIipab!e); 1899. People t'. Ben
ham, 160 N. Y. 402. 55 N. E. 11 (wife-murder; 
illicit relation~ with anotller woman. ndmit
ted); 1903, P('ople v. Mont.gomery. 176 N. Y. 
219.68 :'i'. E. 258 (wife-murder by one ha\'ing 
a paramr,ur; the paramour's character for un
chastity, cxclurled; erroneous. because. under 
the prinpiple of § 68. ante. her character made 
more probabl!.' her adultery with the defendant) ; 
Oklahoma: 1913. Miller v. State. 9 Ok!. Cr. 
255. 131 Pal'. 717 (illicit relations as II moth'e 
for murder) ; 
Oreooll: 1906. State 1'. Martin. 47 Or, 282. 83 
Pac. 849 (kiIling of the father of a girl 1\1.; 
that defendant had seduecd 1\1., admitted as 
showing motive); 1909. State r. Hemhree. 5-1 
Or. 463. lOa Pac. 1008 (wife-murder; incest 
with the daughter. flnd the wife's discovery of 
it. as a moth'e, allowed) ; 
PClln..ylrania: 1863. Com. t·. Ferrigan. ·14 Pa. 

Nevada: 1876. State 1'. Larkin. 11 No\'. 314. 386 (quoted supra); 1878. Turner v. Com .• 86 
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ceased's wife and the prisoner, that it might lead to the perpetration or the crime charged, 
or who would deny that it would probably shed light on the moth·e. History is full of 
such examples." 

The expediency of preventing the discol'ery of a former crime, or of evading 
an arrest or a persecution for it, may lead to the desire to kill: 2 

Pa. 54, 70 (adultery by the dt'fendant with the had reason to fear that the deceased, a partner 
deceased, admitted) ; ill crime, would inform on him. udmitted); 
~'e.xas: 1914. Brown T. State, 74 Tex. Cr. :J5G. Kentucky: 189S. Riggs v. Com .. 103 Ky. GlO, 
IG9 S. W. 4a7 (like Pettit t'. State. lnd .. but 45 S. W. SGG (that thl' deceased had made 
decided contra,' Davidson. P. J .• di~s.) ; an accusation against the defendant, ad-
VeN/lOlIt: 189G, State v. Chase. tiS \'t. 405, a5 mitted; but not the truth of the accusation; 
Atl. 33G (the defendant's adultery with the de- this seems unsound): 191f!, Music v. Com .. 
ceased's wife, admitted); ISG Ky. 45. 2Hl S. W. 1 J() (murder of an officer; 
Trest Viroinia: 1900. State t·. Legg, 59 W. Va. prior robbery, admitted ttJ show motive); 
:115, 53 S. E. 545 (wife'~ murder of hushand; Loui .• iana: 18Gl. State v. Mulholland, 13 La. 
the wife's adulter.\·, admitted) ; An. a7G (that the deceased was killed while 
WisCOIlSill: ISiD. Mack r. State, 48 '''is. :!il. arresting the accused for another killing, ad-
:liG, 4 N. W. 4-19 (husband-murder; ('riminal mitted); lS9u, State v. Fontenot, 48 La. An. ~01), 
intimncy with a discharged employee, admitted 19 So. 111 (that a pCrS(ln su.pected the accllsed 
to show motive). of stealing his wood and had engaged the 

Compare the citations ]lost, § 398 (sexlInl deceased to watch it, admitted); 1910. State 
passion at other times). r. MCI\:owen, I:!G La. 10i5, 53 So. aS3; Massa-

For the principle that the crimilUllity of c/"'8etts: 1920. Com. T. Feci, 235 1\las5. SG2, 
conduct ahowing motive is 110 objection, Bee l:!i N. E. G02 (former thefts IW defendant, 
ant .. , §§ 21G, 305. 3G3. disclosed by deceased, as a motive for murder) ; 

1 ENGLAlw: IS30, R. t·. Clewes, 4. C. & P. Missouri: 1904, State t'. I_ewis, 181 1\10.235, 
2~2 (the fact was receh'ed of the mu.cler of a 79 S. W. Gil (that the deceased officer was 
third person by the deceased and of the de- killed while searching defendant's house to 
fendant's ill-will to the third person, !lnd his diseovcr money robbed from a bank a month 
hiring the deceased to do the art. as furnish- before, admitted); 190G, State t'. Spaugh, 200 
iug a motive for destroying the deceased). Mo. 5il. 98 S. ,Yo 55 (prior assault, as a moth'c 

USITEl> ST.~TES: Federal: 190G, Thomp- for murdering the sheriff seeking to arrest, 
son v. U. S., 14-1 Fed. 14, 18, C. C. A. (counter- admitted); Montana: 1899, Statl> T. Geddes, 
fciting notes; defcndant's admission that 22 Mont. G8, 55 Pac. 919 (tbe deceased's for-
he was liable to arrest uS an abol'tionist, ad- mer complaint against defendant for assault, 
mitted as showing a motive for the lise of admitted; bllt not the facts of the assaul t) ; 
counterfeit money); Alabama: 1::;81. l\Iarler IS90. State \'. Welch, 22 Mont. 92, 55 Pac. 
v. State. G8 Ala. 5S0, 584 (the deceased's im- 927 (same principle applied to the same offence 
portance as a witness against the d~f<-l!dant by another defendant); X orth Carolina: 
in a pending dh'orcc suit. admitted to show a 1881. State l'. Morris. 84 N. C. j56, i61 (mur-
motive for murder); s. c. Gj Ala. 55 (adrnittinil der; the fact that the defendant had been 
nlso his desire to get rid of his wife by dh'orce) ; indicted for larceny, while the del!eased, who 
1917, Hodge v. State. 199 Ala. 318.7·1 So. 373 was implicated, had been nllowed to become 
(murder of a sheriff; defendant's violation State's evidence, admitted); Oklahoma: 1897, 
of liquor law, admitted to show moth'e); Son v. Terr., ,:; Old. 526, 49 Pac. 923 (that the 
Arkansas: 1830, Dunn T. State, 2 Ark. 229 deceased was trying to implicate the defendant 
(the previous killing of E., whoso murder('rs in certain robberies. admitted); Teras: 189!!. 
W. had attempted to discover and bring to Barkman v. State, 41 Tex. Cr. 105, 52 S. W. 
justice, admitted as indicating a moth'c for i3 (murder; that deceased hud testified 
the killing of \Y.); California: 1S9D. P('ople a!!ainst the d('fendant at an inquest on another 
v. Valliere, 123 Cal. SiG, 50 Pac. -133 (that death, admitted); Utah: 1900. State t'. ·!\Ior-
defendant, at the time of the a\leg('d lls~nult gan, 22 Utah 1()2, 131 Pac. 527 (murder of 
upon a jailer, was in jail und('r convit'liun. one of a sheriff's posse; defendant's prkr 
admitted to show motiw:); Colorado: 1005, commission of robbery, for whi~h the posse 
Zipperiun 1'. People, 33 Colo. 134, i!J Pac. wpre pursuing him, admissible to show moth'e 
1018 (deceased's information against de- to resist); WIS. State t·. De Weese, 51 ctah 
fendant for hurglary, admitted); Columbia 215. 172 Pac. 2!l0 (wife-murder; defendunt's 
(District): 1921, McHenry r. U. S.. D. C. autobiography recounting a burglar's care('r. 
App. ,2i'G Fed. 7Gl (murdel': confes·:j'JtI of a admitted to e\'idence moth'('); l'iruinill: 
recent robbery, admitted to e\'idencemotivefor W:!O, Williams v. Com., 128 Va. G98, 10-1 S. E. 
killing an officer); [ou'a: 1895, State r. Sey- 853 (murder of police-officer: fact of police-
morc, 9-1la. 699, 63 N. W. 661 (that defendant Il\ll\rch to arrest for another olIenee, admitted). 
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1896, n.\RTBOLmIEw, J., in State v. Kent, 5 N. D. 516, 67 N. W. 1052 (wife-murder; the 
alleged motive was a fear that the wife was about to discovcr the facts of his murder of 
his first wife 20 years before, his robbing of a bank, and the falsity of his present name 
and pretensions; proof of these past misdoings was received): "Ob\'iously, this theory 
uf the motive would be greatly strengthened by proof that he had committed the speci. 
fied crimes in Ohio. While it is true that, in the case where proof of a collateral crime 
has been admitted for the purpose of showing motive, the relation between the two crimes 
was usually such as to indicate that the latter was committed in order to prevent an investi
gation into and an exposure of the former crime, that it was feared would be followed by 
prosecution and punished, yet we can discover no reason in principle for the limitation of 
the rule to that class of cases strictly. Any strong incentive must furnish an equally cogent 
reason for the admission of such testimony. . .. Whoever reads the record in this case, 
and particularly Kent's letters, \\;11 be irresistibly impresscd \\;th the thought that Kent 
at all times assumed high moral grounds, with an exalted standard of personal purity. 
There :s evidence tending to show that he claimed for himself a higher social position than 
he was willing to concede to his wife. Under these circumstances, it would be intolerably 
galling to him to have his wife learn that he was in fact a felon, that he had married her under 
an assumed name, and that during all these years he had led a life of duplicit:: .md hypocrisy. 
. .. Nor can we sanction the views of the learned counsel that these coli at ::!ral crimes were 
too remote in time to furnish any motive for the commission of the cri ,Ie here charged. 
Motive mayor may not be affected by the lapse of time. Ordinarily a man who had 
committed a murder 20 years in the past would be just as much concel;.ed to pre\'ent ex
posure and punishment for that crime as though it were but one year in the past. And in 
this case, if the disco\'ery by Mrs. Kent, at the time of her death, of these dark and criminal 
spots in her husband's life, would have been just as galling a'ld humilieting to him as if 
discovered the first year of their married life, then his motive to pre\,ent such discovery would 
be just as strong at the former time as at the latter." 

So, also, and sOIr,etimes hardly to be discriminated, the conduct of the de
ceased in opposing or injuring or tr~'ing to injure the defendant, may furnish 
a motive.3 

The defendant's relatiolls with a third person having a desire to kill the 
deceased may induce him to cooperate, through the sympathy either of 

I Ala. 1877. Commander v. State. 60 Ala. 1. mitted to show a motive for the murder of R., 
7 (anticipated litigation as n moth'e for mur- also concerned in the suit and present with G. 
der. admitted; but details as ro the merits at the time of the killing); Or. 1!l09. State v. 
of the dispute. excluded); 1921. "iekerson v. Finch. 54 Or. 482. 103 Pac. 505 (murder; the 
State. 205 Ala. 684. 88 So. 905 (murder; deceased's preferment of various charges 
deceased's filing of a crirr.inal charge against against the defendant, admitted); Term. 
defendant. admitted); Ga. 1906. Hayes v. 1843. Stone 11. State. 4 Humph. 27, 35 (mur· 
State. 1 ~6 Ga. !l5, 54 S. E. 80!l (murder; in· der; the fact admitted that the defendant 
dictment and judgment against the accllsed had maltreated his wife. and that she was 
for gaming. the deceased ha\'ing testified harbored by the deceased: Wis. 190!l. Spick v. 
thereon ag:linst him. admitted); Ky. 18!l2. State, 140 Wis. 104. 121 N. W. 664 (deceased 
Martin r. Com .. 93 K~·. !!l3. !!l S. W. 580 an informer upan a prior crime of defcnd:mt). 
(murder; that the defendant had been in. It will be noticed that the existence of a 
dicted for robbery at the deceased's instance. previous prosec1Ition or litigation may appear, 
admitted, but not the details of the fact); not merely as involving conduct of the op-
1895. Com. t'. Gray. . Ky. . 30 S. W. 1015 ponent tending to excite the defendant's 
(the facts as to r. legal dispute existing he· ho~tiIit;·. but also as involving conduct of 
tween the defendant and the deceased. ad- the defendant cxpressing his hostility (post, 
mitred); N. Y. 187.5. Murphy v. People. § 395). Compare the similar principle ap· 
63 N. Y. 591 (litigation pending between the plied to cvidence of a witness' bias (p08t, 
defendant and G .• and the purpose of it, ad- U 949, 950.967). 
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friendship or of domestic ties, or by reason of pecuniary hire or of fraternal 
pledges: 4 

1868, SAXDERSOX, .J., in Lyon v. II alU:oc/"', 35 Cal. 3i2, 3i6 (the defendant had caused 
the arrest of the female plaintiff for throwing a brick bat at him from a "indow; to prove 
that she was the assailant, he offered the fact of the hostility of the plaintiff's husband 
and of herself against the defendant): "The presence of Mrs. Lyons in the street, and the 
absence of all other persons by whom the act might have been committed, were strong 
probabilities that the brickbat was cast by her. Taking in connection, does the fact, if 
such was the fact, that her husband entertained towards the dcf~adant feelings of hostility, 
and had in her presence made threats against him, constitute another probability against 
her? Would she have been less likely to have cast the brickbat had the relationship be
tween her husband and the defendant been friendly? . .. Suppose, upon coming to the 
street, the defendant had found two women, instead of one, of E'qual repectability and 
character, one of whom must have cast the brickbat, one the wife of his friend, the other of his 
enemy; would not the friendship of the one and the enmity of the other constitute proba
bilities to be taken into account in determining which perpetrated the act? Other proba
bilities being equal, as we ha\"e supposed, no one would hesitate to say that the act had 
been committed by the wife of the defendant's enemy and not by the wife of his friend." 

Finally, a most common circumstance is the deceased's possession oj money 
or property, as leading to the accused's desire to kill. 5 

The usual emplo;ym~nt of these and other circumstances (as abo\'e) is by 
the prosecution, as evidencing the defendant's probable desire to injure and 
thus his probable doing of the injury. But where tlte defendant admits the 
act, he may wish to offer on his own behalf some of the foregoing kinds of 
circumstances, as tending to sholO hot b[{)od, and thus to mitigate the degree 
of the crime. Here, however, the number and kind of circumstances that 

, 1883, Bell v. State. 74 Ala. 421 (that others 
of the defendant's family disliked the in
iured person. excluded; unsound) ; 1891, 
Story v. State. 68 Miss. 609, 629, 10 So. 47 (the 
defendant never having seen the deceased 
until the day before. the instigation of a d:.;rd 
person was shown as the motive); 1877. 
Hester v. Com .. 85 Pa. 139. 155 (the fact was 
admitted that the defendant and others con
cerned were members of the Ancient Order 
of Hibernians, otherwi8e there known as 
Molly Maguires. the order being a combina
tion for tbe purpose of assisting each other 
in crimes. each member taking an oath to 
commit any offence ordered; the membership 
thus supplying a motive for crimes otherwise 
apparently moth'eless; this great trial. pub
lished in pamphlet form. illustrates the wide 
f&I!lifications of motive-evidence); 1879. Mc
Manus tI. Com .• 91 Pa. 57, 66 (murder of a 
miner; the defendant's membership in the 
Molly Maguires and his sUbiection to the 
oath of the society. admitted to show a prob
able motive). 

'1884. R. 1>. Flannagan. 15 COlC Cr. 403, 
411. Butt. J. (insurance-money): 1893. Moore 
~. U. S .• 150 U. S, 57. 61. 14 Sup. 26 (murder: 
the deceased's possession of land claimed by 

the defendant's wife. admitted to show mo
tive); 1895. Byers v. State. 105 Ala. 31. 16 
So. 716 (possession of money); 1893. Graves 
v. People. 18 Colo. 170. 32 Pac. 63 (the de
fendant being in charge of property of the 
deceased. the fact of hi~ having duly accountoo 
for it was held admissible in explanation); 
1919. People v. Stl'ause. 290 Ill. 259. 125 N. 
E. 339 (murder; certain contract transac
tions • .lot admitted on the facts) ; 1903. Bess v. 
Com .• ~ 16 Ky. 927. 77 S. W. <:49 (insurance
money. personalty. and defendant's arson. etc .. 
admitted); 18!H. Sta+~ r. Crowley. 33 La. 
An. 782. 785 (posses~ ,-", of money); 1854. 
Hendrickson v. People. 10 N. Y. 13. 31 (wife
murder: disappointment with the father-in
law's will. admitted) ; 1868. Kennedy v. People. 
39 N. Y. 245. 253 (possession of money "sug
gests a motive for committing a robbery. and 
so a motive to tnke the life of the deceased if 
thlit would facilitate the theft or oontribute to 
its concealment "); 1901. State v. Sheppard. 
49 W. Va. 582. 39 S. E. 676; 1903. Keffer v. 
State. 12 Wyo. 49. 73 Pac. 556. 

DistinguiEh the mooted Question of the ac
cused's lack 0/ molUY as indicating a motive 
(post. § 392). 
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§ 390 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

might naturally excite hot blood are much more limited. 6 Di:;tinguish ftom 
this the effort to show, on a plea of insanity, that the defendant was under 
an haHucination as to the deceased's conduct (ante, § 228). There, ob
viously, the argument involves proof that the conduct had no existence, and 
that no rea30n existed for the belief in it; here it must be shown, eitht>l' 
that it existed and came to the defendant's knowledge, or that he had beEo 
told that it existed or otherwise obtained reason to believe in it. The present 
argument is identical with the one (ante, § 231), admitting circumstances 
which, when known to a person, tend to bring on insanity. 

§ 391. for Other Deeds. The circumstances that may serve as 
motives for other dceds are innumerable; and the rulings, though naturally 
few, can hardly be classified except according to the crimes involved.l 

e 1881. Combs 'V. State, 75 Ind. 215. 217 tion with such a man"); 1900. State v. Battle, 
(information to the defendant about rumor .. ; as 120 N. C. 1030,35 S. E. 024 (arson; ill-will to-
to the deceased's misconduct, excluded. be- wards owner's agent. not of itself admissible to 
cause their tenor was not shown); 1862. show motive; Clark, J., diss., in a weighty 
Maher v. People. 10 l\Iich. 212. 217, 224 (to opinion); 1921. Dumas v. State, Ok!. Cr. 
determine whether the killing was done in hot • 201 Pac. 820 (arson; of warehouse; flcti. 
blood, the fact was admitt.cd that the defen- tious drafts for goods, admitted to show 
dant was told. a few momenis before, of his motive); 1881, State v. Hannett, 54 Vt. 83 (to 
wife's adultery with the deceased); 1872, 3how the nlleged motive, hostility to the de-
Hurd v. People, 25 Mich. 405, 412 (imme- fcndant'~ former wife, who had an interest in 
diately precedent assaults by the deceased, the building, the fact was rejectcd of the wife's 
admitted, as bearing on the defendant's provo- petition for divorce on the ground of cruelty; 
cation or fear of harm); 1860, Sanchez v. and of other stages of the dispute; the fact of 
People, 22 N. Y. 117, 152 (information Iikllly hostile feeling was held admissible, but not 
to result in passion reducing the degree of fac:ts" calculn~d to inflame the minds of the 
homicide, adr.-ittcd); 1896, People v. Barberi, jury against the respondent "). 
149 N. Y. 256, 43 N. E. 635 (the preceding Suicide (compnre also the citations ante, 
relations between the deceased and his mistress § 144): 1699. Spencer Cowper's Trial, 13 How. 
the defendant, admitted as showing a state of St. Tr. 1187 (murder of a woman; to disprove 
mind on her part consistent ",ith a lesser de- the theory of suicide, the Court allowed thll 
gree of homicido). • del:llased's reputation to be considered, as indi-

This kind of evidence may of course be eating that she had no shameful reason for de-
rebutted; 1921, Bryan v. Com., -Va. ,109 S. E. stroying herself); 1870, Continental Ins. Co. 
477 (murder of II.; defence, provocation by v. Delpeuch, 82 Pa. 234 (belief in spiritualism, 
defendant's wife's confession of illicit rela- not admitted to show thll likelihood of suicide). 
tions with H.; the prosecution was a1lowlld Sundry Crimea and Wrollgs: ~lkzbama: 1895, 
to show defendant's long prior knowledge of MeTeors v. Perkins, 106 Ala. 411, 17 So. 547 
his l'oife's unchaste character and relations (near relationship, as bearing on the good faith 
with other men). of a conveyance, admitted); 1920, Richardson 

§ 391. lArson (compare also the citations v. State, 204 Ala. 124, 85 So. 789 (murder; 
post. § 392); 1876, Hinds v. State, 55 Ah. 145, to show decllased's supposed moth'e in ap-
148 (lawsuit as a motive for arson, admitted) ; proaching his child in custody of his wife who 
1878, McAdory v. State, 62 Ala. 154, 158 was defendant's daughter, deceased's answer 
(hostility to a bailor of property, admitted to in his wife's dh'orce action was admitted, al-
show a motive for arson of the bailee's house) ; Illging that the wife was not a suitable person 
1888, Long v. State, 68 Ala. 36, 38, 43. 5 So. and thus permitting the inference that he would 
U3 (that the defendant's divorced wife lived to obtain the child by force or fraud); 
in the burn ad house and associated with its Connedicut: 1834, Austin v. Austin, 10 Conn. 
owner. admitted); 1896, Simpson v. State, 111 221, 224 (divorce for adultery; defence, fraud-
Ala. 6. 20 So. 572 (that the owner of the prem- u1ent connh"8nce with the co-respondent; the 
ises had recently refused to rent them to the Lusb:l.nd's harsh feelings towards his wife, not 
defendant, excluded; unsound); 1919, State admitted as tending to show the fact of con-
v. Taylor. 93 N. J. L. 159, 107 Atl. 423 (falsify- nivance); 1920. State v. Costa. 95 Conn. 140, 
ing records of jury service; the character of a 110 At!. 875 (grudge against W., admitted as 
co-conspirator as an habitual drunkard, etc., showing moth·e for assaulting C., through 
not admitted to show that it was not probable mistaking C. for W.); Indiana: 1851, Carter 
that defendant would" make such a combina- v . . State, 2 Ind. 618 (on a charge of administer-
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§§ 385-406) MURDER, OTHER DEEDS § 392 

§ 392. Pecuniary Circnmstances as creating & Motive (Poverty, to ahow 
.. Crime, or nega.tive a Loan; Ma.rket Value, to show & Sale-Price). In seyeral 
ways the pecuniary circumstances, of one or another person or trying, may 
tend to show the excitement of a motive in some person. It will be con
venient to distinguish the situations according as the evidence deals with 
(1) the pecuniary condition of A as exciting a motive in B; (2) the pecuniary 
condition of A as exciting a lIIotivein himself; (3) the pecuniary vaJlIe of a 
thing as exciting a motive to contract with a person; (4) pecuniary condi
tions in sundry aspects. 

(1) (a) The pos.~ession of money b~' A may tend to show that B desired 
to Tob or to '.:ill him (ante, § 390). (b) The lack of money b~' A may 
tend to show that B would be unwilling to trust his promises, and 
therefore probably did not trust him; in particular, that B would be un
willing to [eluJ A 1Il on ey , 1 or to sell goods to A, or to sell to him as principal!! 

ing drugs with intent to produce abortion, the defendant's theft of butter. admitted to show 
fact of the administration of ergot having been the officer's reason for arresting). 
introduced. it was held admissible to show that For the principle that the crimiM/ily of 
the popular opinion was that ergot would pro- conduct showing motive is no objection, see 
duce abor~ion, as evidence of the probable pur- allie, §§ 216. 305, 363. 
pose of it:! use); Iowa: 1886, State v. Schaffer. § 3911. 1 1905. Security Trust Co. v. Robb, 
70 la. 372. 30 N. W. 639 (larcen~'; the search 142 Ft-d. 78, 84, C. C. A. (conversely. the de-
for and discovery of other stolen goods with the fendant's pessession of ample means may e\i-
goods in question, admitted as showing the dence the plaintiff's lack of good faith in mak-
moth'e for making the search; the sheriff's ing a demand for security); 1860, I\'farcy to. 
possession of another warrant against the de- Barnes. 16 Gray Mass. 161, 162 (whether the 
fendant, admitted as showing a moth'e for a defendant's name was on a note before it came 
thorough search for the defendant, the sheriff into the plaintiff's hands or was fraudulently 
having testified that the defendant had ab- put there afterwards; the fact of inquiries 
sconded); 1895, Bailey v. Bailey, 94 Ia. 598, 63 mnde by the plaintiff. bt.'fore taking the note, as 
X. W. 341 (character of the wife, as indicating to the standing of the defendant and the other 
thll 3usband's reason for cessation of the af- maker, and of his being informed that the de-
fection supposed to ha \'e been alienated); fendant was responsible financially but the 
1905, State v. Koller. 129 la. 111, 105 N. W. other maker worthless. admitted, as showing 
391 (adultery; the defendant's wife's vio- the improbability of the plaintiff's having 
lence, etc.. to him, admitted in his favor); taken the note without the defendant's name) ; 
Maryland: 1874, Hays 1'. State, 40 Md. 633. J[,96. Cochrane v. W. D. Co., 54 Minn. 369, 
650 (a1x>rtion; the reputation of the house 67 N. W. 206 (insolvency of :,he alleged bor-
where the parties went. as one of ill-fame, rower. admitted). 
admissible as indica ting tile likelihood of such a • 1896, Plumb v. Curtis, 66 Conn. 154. 33 
place being chosen for such an act); 1879. Atl. 998 (here the person in question had al-
Robinson v. State, 53 Md. 151 (burglary of ready bought as agent in similar transactions. 
M.'s house; to show the defendant's real and the person's lack of assets was admitted 
motive for presence there, the fact was admit- as tending to show that a change in the course 
ted that 1\1. 's wife was a lewd woman with of dealings had not occurred); 1858, Lee v. 
whom he had formerly had intercourse; Wheeler, 11 Gray Mass. 236. 239 (poverty and 
1893. Benglesdorf v. Hanaway. 90 Md. 217, 44 lack of credit of W., admitted to show that the 
Atl. 1011 (whether a certain statement had defendant gave credit to the defendant, not to 
been made by plaintiff; that the facts were W.). 
contrary to the alleged statement, not admis- Contra: 1821, Wheeler v. Packer, 4 Conn .. 
sible as indicating that the statement was not 102. 106 (money paid on the credit of the de-
made); Massachusetts: 1854, York v. Pease. fend ants ; to show that the mOl!ey was paid. 
2 Gray 282 (n quarrel between the defendant not on their credit but on the credit of the 
and the next friend of the plaintiff, in an action plaint.iff's son, the defendants offered ~ show 
by an infant for 8lander. admitted); Michioan: that the plaintifi'.~ son had sufficient funds to 
1871, Strang v. People, 24 Mich. 1,4, 10 (rape; be answerable, while the defendants were 
defendant's statements to the complainant, "entirely poor and unable to pay any part of 
admitted to show her fear); Missouri: 1883, it"; excluded, as "too "ague" and "leading 
State 1>. Grant, 79 Mo. 113, 137 (murder; the to interminable inquines"; ruling unsound). 
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§ 392 EVIDENCE TO PROVE EMOTION OR MOTIVE (CHAP. XIV 

or to sell to him absolutely,3 or to sell to him in good faith.4 
(2) (a) The lack of money by A might be relevant enough to show the 

probability :>f A's desiring to commit a crime in order to obtain money. But 
the practical result of such a doctrine 'Would be to put a poor person under so 
much unfair suspicion and at such a relative disadvantage that for reasons of 
fairness this argument has seldom been cOlAn ten anced as evidence of the graver 
crimes, particularly of violence: 5 

1863, BIGELOW, C .. J., in Cam. v. Jeffries, i All. 548, 559,566 (false pretences by repre
senting that the defendant hac an order for goods from an undisclosed principal; the 
fact of t.he defendant's insolvency at tlu~ time, as known to him, was offered): "It is 
doubtless true that in a large class of ca!:es the poverty or pecuniary embarrassments of a 
party accused of crime cannot be shown as substantive evidence of his guilt. The reason for 
the exclusion of such evidence is that in those cases there is no certain or known connection 
between the facts offered to be proved and the conclusion which is sought to be established 
by it. It does not follow, because a men is destitute, that he will steal, or that when em
barrassed with debt and incapable of meeting his engagements he will commit forgery ..•. 
E"idence of the pecuniary condition of the accused in such It case (as this] is 1I0t offered 
to show that he was under a peculiar temptation to commit the offence, or was more likely 
to cheat or defraud because he was in embarrassed circumstances, but for the purpose of 
showing the natural and necessary consequences of his act which the law presumes he in
tended. . ., If at the time of the transaction he was decply insolvent, and was cognizant 
of his condition, the necessary consequence of his act was to deprive the vendor of his 
property v.ithout recompense or the chance of payment, and leads to the just and almost 
unavoidable inference that it was done with an intent to defraud." 

Nevertheless in cases of merely pe('ulative crime (such as larceny or em
bezzlement), and in civil cases where the issue is whether the defendant 
borrowed money or not, the fact that he was in need of it at the time is decidedly 
relevant to show a probable desire to obtain it and theretore a probable 
borrowing or purloining; and there is here not the same objectIon from the 
standpoint of possible Unfair Prejudice: 6 

The following seems to bel(mg here: 1911. 
Dougherty v. White. 2 Boyce, 25 Del. 316. 80 
Atl. 137 (action for work aod Inbor. amounting 
to 8900. against n deceased's estate; thnt the 
plaintiff, at the time of the supposed credit, 
borrowed money on notes for the testator, ad
mitted to disprove his claim). 

11887. Buswell T. Co. v. Cnse. 144 Mnss. 
350, 11 N. E. 549 (lnck of credit of M., admit
ted to show that of two orders by him the plain
tiff accepted that of a conditional and not an 
absolute sale). 

t 1862, Cook v. Mason, 5 All. Mass. 212 
(writ of entry for land conveyed to the defend
ant in fraud of creditors; the defendant's bad 
pec1!oiary credit at the' time of the transI*,r, 
sdmitted to show that it would not "have 
enabled him to get credit ... if the sale had 
be.ln in good faith "); 1875, Sweetser 1'. Bates. 
117 Mase. 466, 468 (same; ndmitted to show 
thnt the grantor would not have conveyed "in 
good fnith in sole reliance upon her [the 
grantee's] futurl't ability to pay"). 

• Accord: 1896, Reynolds 'D. State, 147 Ind. 
3,46 N. E. 31 (robbery); 1863, Com.~. Jeffries. 
7 All. Mass. 548, li59, 5116 (in general; quoted 
8upra); 1905, Com. v. Tucker. 189 Mass. 457, 
76 N. E. 127 (Com. v. Jeffries approved). 

Contra: 1845. Tnwell's Trial, Eng., Wood
aU's Celebrated Trials, I, ISS (admitted; but 
the editor cites a contrary ruling at another 
trial shortly before). But when a defendant, 
under the principle of par. (b), infra, seeks to 
Ghow that his possession of money deprived him 
of nny motive for crime, the fact may of COU~5e 
be disproved by the prosecution; 18S1, Fulmer 
v. Com., 97 Pa. 503 (larceny; the fact of lack of 
money. ndmitted for the prosecution to rebut 
the defendant's evidence that he had plenty of 
money). 

6 Accord: 1905, Dimmick 'D. U. S., 135 Fed. 
257, 70 C. C. A. 141 (Ia~ceny by n clerk of the 
mint; tllnt he was in debt while there, admit
ted); 1898, Bridges 1'. State, 103 Ga. 21, 29 
S. E. 859 (" finaIlcial embarrassment" as 
tenoing to show a motive for embezzlement, 
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§§ 385-406) POVERTY, MARKET VALUE § 392 

184!), BELL, J., in .C;i.;::..~.~(m Y. Stewart, 11 Pu. 30!) (admitting, in rebuttal of a defence 
of forgery to a note. the fact that about the time of the alleged date the defendant was 
tlJ';ng to borrow rdoney): "Among the most common topics of inquiry is the pecuniary 
capacity of the wpposed j"nder, and the necessitous condition of the alleged borrower; 
and these inqui~.ies are legitimate. It is surely competent for the defendant to show • • • 
that the defen,lant was himself possessed of money and therefore not driven to the neces
sity of using his credit. If 50, why should not the plaintiff be at liberty to prove that 
about the crhical time the defendant was seeking to borrow? Standing unsupported, 
neither line ot evidence would be sufficient to rebut the adverse allegation; but yet all 
must feel that in a doubtful case the facts I have supposed to be made out by the de!~nd
ant would go far in his favor." 

(b) On the other haad, the fact that a person was in p088e881'on of money 
tends to negative his desire to obtain it by crime or by borrowing, and is 
always admissible, the foregoing objection not bcing here applica~lc.7 

Two inferences, involving other principles, must be here distinguished: 
(a) The inference that A probably did not lend money to B because A had 
no money to lend; this is inferring that A did not do an act because he had 
not the Means or Capacity to do it (anie, § 89); (b) the inference that A 
probably took money because after the time alleged he had large sums while 
before it he had little or none; this is :nferring aI! act from the Traces of it 
(ante, § 154). 

(3) The market value of an article bought may be received to show the 
probable price agreed upon; because the actual value would move the buyer 
to wish to obtain it for not more than that amount, and hence a serious dif
ference between the actual value and the price alleged by the vendor would 

admitted); 1877, Harvey v. Osborn, 55 Ind. bookkeeper; .his default to the bank and 
535, 545 (which of two persons, joint makers falsified accounta just prior, admitt~d to show 
of a note, was the surety for the other; the motive). 
debt of one to the other admitted as showing ~ 1865, R. v. Grant. 4 F. & F. 322 (indict-
him to be the principnl); 1882, Costello v. ment for burning the defendant's own house 
Crowell, 133 Mass. 352, semble (financial em- in order to obtain the insurance; the fact ad-
barrassment of t·he nlleged maker of a note, mitted, for the defence, of the defendant's 
admissible to show the likelihood of borrowing, easy circumstances, prompt payment of bills. 
the genuineness being disputed; on the other etc.; Pollock, C. B.: .. Surciy it was material 
hand, to explain away financial embarraaement to S::IOW tIlat her circumstances were such as 
as a circumstance indicating a probable borrow- not to raise any temptation to the act ") ; 
ing from the plaintiff, the fact of the defend- 1861, Stauffer v. Young, 30 Pa. 455, 461. 462 
ant's ability to borrow at two banks was not (little need of money, admitted to negative 
received; the latter ruling !!eCms !!rroneous) ; the borrowing of a large amount); 1871, 
1853, Covanhovan v. Hart, 21 Pa. 495, 502 Chahoon's Case, 20 Gratt. Va. 733. 738, 791 
(deed alleged to be in fraud of creditors; to (forgery of the signature of H. on a bond; 
show that the defendant had really made the H.'s gooti pecuniary condition. admitted to 
advance for which the deed was said to be given negative the probability of his borrowing); 
in payment. the fact was admitted of the grant- 1871, Sands' Case, ib. 800. 803, 821 (similar); 
or's need of money at the time,); 1872, Com. 1905, State v. Moyer, 58 W. Va. 146, 52 S. E. 
~. Yerkes, Phila. Com. Pleas, 20 Leg. Intcll. 30 (embezzlement); 1898, Knopke v. Ins. Co., 
60, 12 Cox Cr. 208. 217, 225 (larceny and 99 Wis. 289, 74 N. W. 795 (evidence of a sum 
false pretences, by obtaining a check without lost in a fire should be of a sum large enough to 
I!onsideration; the fact was admitted .. that deter from arson to gain the insurance). 
at the time he was sorely pressed for money Contra: 1897, Reynolds v. State, 147 Ind. 
and therefore had the strongest motiVe! to 3. 46 N. E. 31 (robbery; the defendant's 
commit the larceny"; Finletter. J., diss.); possession of money, excluded. practieally 
1892. Befay v. Wheeler, S4 Wis. 135, 140. 53 overruling Cavender ". Stat~, 126 Ind. 50. 25 
N. W. 1121 (larcl!ny of cash in bank by a X. E. 875). 
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§ 392 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

throw discredit on the latter's claim. In the same way, where the price is 
not an issue, but the specific article is, a serious difference between the value 
of the article in question and the concededly agreed price tends to support an 
allegation that the article in question is not the one agreed upon: 

• 

1841, PUTNA.'f, J., in Bradbury v. Dwi{/ht, 3 Metc. 31, 33: "The presumption which 
arises from the uniform conduct of men under a given state of facts enters essentially 
into almost every cause to be tried. Very few cases are established by positive proof. If 
the fact, alleged by one party and denied by the other, be unusual, IInaeeountable, and 
not warranted by the cil'CUmstallccs which attended the transection, it "ill not be likely 
to obtain credit "ith the jury. If (to come home to the question) the wood, which was 
standing on the defendant's lot, was worth far more than S1.25 a cord . and wc must 
now take the fact to bc so is it reasonablc to suppose and presume that hc would have 
sold it at that reduced price? • .. The [below} rejected evidcnee would indeed only raisc 
a presumption,S which might be rebutted by somc particular circumstances that might 
have operatcd upon thc defcndant to sell for less than the known value. But this would 
not affect thc admissibility of thc cddenec." 

• 

It is usualIy said that this evidence is receivable where the price or the 
identity of the article is disputed, or where the other evidence is conflicting, 
or where there is no direct evidence. On the whole, however, this limitation 
seems unnecessary; for either it is superfluous, since the question never can 
arise unless there is a di5pute, or else it is stating the result of other prin
ciples (post, § 2430) so far as it means that a written contract could not be 
varied by such parol evidence. 9 

• I.e. a mere inference. ton r. Winchester-. 106 Mass. 330 (same; 
• Federal: 18118, JelTerson tl. Burhans, 29 value of oak plank sold); 1871, Blewer r. 

C. C. A. 481, 85 Fed. 952 (agreement for R. Co., 107 Mass. 277. 278 (dispute as to the 
commissions for services; 'question left un- kind and quality of wood bargained for; "aluo 
decided) ; of the kind of wood delivered, admitted to 
Alabama: 1901, Timothy tl. State. 130 Ala. 68. MOW, as compared with the price agreed on, 
30 So. 339 (value of land, nl1mitted to show that such a price would not have been prom-
the probable price agreed on) ; ised for such wood); 1879, Norris :1. Spofford, 
Iowa: 1h77, Johnson v. Harder. 45 Ia. 677, 679 1271\1a88. 85 (same; dispute as to which of two 
(price of land sold; value admissible "where horses was sold); WOO, Copeland v. R. Co., 
there is a conflict in the direct evidence"; it 1771\1ass. 186. 58 N. E. 639 (principle applied) ; 
"should be admitted with great caution. and Michigan: 1875, Campau tl. Moran, 31 Mich. 
limited to its strictly legitimate province; 281 {contract to put in piling for 5200; upon 
the danger is that it will be used to affect the an issue as to the kind of work called for. evi
sympathy of the Court or jury to secure the ro- dence of the greater cost of the kind claimed 
lease of an imfJrovident party from the trade by the defendant was held relevant for that 
actually made"); purpose, but not to show that the work was 
Massachuaetis: 1841, B .. adbur.Y v. Dwight, 3 properly done according to contract); 1892. 
Mete. 31 (the terms of a lost written contract Baughart v. Hyde, 94 Mich. 49, 51, 53 N. W. 
for the sale of ti.ilber being in dispute, the 915 (sale of chattels; excess of value over tho 
value per cord was received to show the prob- alleged price, admitted); 1897, Raymond v. 
able terms); 1862. Rennell v. Kimball, 5 Day, 111 Mich. 443,69 N. W. 832 (insurance 
All. 356. 365 (whether the vendor of a share commissions; other pecuniary arrangements 
in a ship had agreed to pay for repairs then between the parties, admitted to show the 
making; the value of the vessel at the time, probable price); 1897, Shakespeare v. Baugh
the conditioll of the repairs. etc., admitttad man, 113 Mich. il:l, 71 N. W. 875 (legal ser
.. to show that the plaintiff [vendeel would not vices; "alne not admitted on the facts to 
have been likely to give so high a price as he show the probable price; the rule is not con
did unless the vessel were to be put in good fined to uncorroborated parties' testimony; 
repair without expense to him "): 1865, Par- prior- rulings in this Stnte examined); 1900, 
ker 11. Coburn, 10 All. 82. 84 (value of land St.evens v. Beardsley, 122 Mich. 671. 81 N. W. 
sold; general principle affirmed); 1871, Up- 921 (rental agreement in dispute; the depre-
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(4) In sundry other ways, not calling for special doubt or discrimination, 
pecuniary circumstances ma~' properly be admitted as evidencing a motive 
for some one's action.10 

ciation of rent of other busineSl! houses. ad- 234 (" It is not an unfair presu:::.ption that he 
mitted, but not the rent paid by :mother was to rereive no more than the market value 
tenant of the same owner for another house); of the stone under hi~ contract"); 
1901, Grabowsky v. Baumgart, 128 Mich. Fermont: IS61. mdder 1). Smith. 34 Vt. 294 
267, 87 N. W. 8!l1 (contract to I)U~' ~t(Jck; (market value of a mare. admitted to show 
value admitted as e\'idence of the price agreed the probable price); 1906. Green v. Dodgll, 
on) ; 79 Vt. 73.64 Atl. 4!l!l (market value of a leaE{!, 
Minnel!ota: 1862. Kumler v. Ferguson, 7 admitted to show the terms agreed on); 1916. 
Minn. 442, 445 (dispute as to the considera- Lamonda 1'. Parizo. 90 Vt. 381, 98 Atl. 981 
tion for a conveyance: the value of the land (amount promised for a farm; price at sale 
at the time. received); 1875, Schwerin t·. Dc tl) a third person. etc .. admitted); 
Graff, 21 Minn. 354 (same print'iple; vulue of WlUhi.lgton: 1901. Wheell'r r. Bu('k. 23 Wash. 
sen'ices in grading); 1875. Miller t·. Lamb. 22 679. 63 Pac. 566 (whether a specific rate of 
Minn. 43 (same principle; consideration of a commission for sales W!l.S agreed for; rate of 
conveyance) ; 1893. Saunders v. Gallagher. commissions allowed by other merchants for 
53 Minn. 422, 55 N. W. noo (same principle; similar goods to the 5ame party, admitted); 
services in sawing logs): 189·1. Zeleh v. Hirt, 1901, Dimmick v. Collins. 24 Wnsh. 78. 63 
59 Minn. 360. 362. 61 N. W. 20 (same princi- Pac. 1101 (work on hnr\'Csting a crop; the 
pie; condition and value of a horse boUght. '\'nlue nnd condition of the crop, admitted 
to show the terms of pnyment) ; to show the prohable price; "the law aSl!umcs 
Nebraska: 1896. Blomgren v. Anderson. 48 that men make fair bargains"; good opinion 
Nebr. 240, 67 N. W. 186 (contract of hiring. by Mount. J.); 1901. Coey v. Darknell. 25 
the compensation alleged by tile defendant to Wash. 518. 65 Pac. 760 (following Dimmick v. 
be board and lodging only: the fact admitted Collins) ; 1913. Ffolliott v. Lord. 76 Wash. 3OC', 
of the plaintiff's being offered $1.25 a day, as 136 Pac. 126 (contract for car rentals; mar-
showing that he would not be likely to make ket costs. etc .• offered on the present prinri-
such a contract as the former); 1909, Landis pIe. excluded; foregoing cases ignored; three 
&: Schick v. Watts, 84 Nebr. 671, 121 N. W. 980 judges diss.); 
(value of services. here excluded. because of Wisconsin: 1883. Kvammen v. Mill Co .• 58 
an account stated; Root. J .. diss.); Wis. 399,17 N. W. 222 (!ath-sa~;ng; e\;dencG 
New Hampshire: 1860. Swain v. Cheney, 41 of the usual price of services of R different 
N. H. 232. 234 (drau;ng lumber; .. the com- kind. excluded: thl! general question not de-
mon price for conveying that precise kind of eided); 1888. Valley L. Co. 1). Smith. 71 Wis. 
lumber over the same road and at the same 304. 306, 37 N. W. 412 (value admitted to 
time", admitted); 1869. Moore 1). Davis. show contract-price); 1888. Dell v. Radford, 
49 N. H. 45, 56 (preceding case approved); 72 Wis. 402. 39 N. W. 482 (price agreed for 
New York: 1889, Weidner v. Phillips, 114 N. horSC!!, received. there being n dispute ae to 
Y. 458, 461, 21 N. E. 1011 ("When the fact the price); 1893. Mygatt v. Tarbell, 85 Will. 
as to the [terms of the) agreement was in dis- 457,467,55 N. W. 1031 (some principle; value 
pute, the real value was an clement for the of shares of stock sold); 1907. Anderson v. 
jUry to consider in determining which '\'ersion Arpin H. L. Co .. 131 Wis. 34. 110 N. W. 788 
of the story was the correct one"; here. the (ser~;ccs in piling lumber. etc.; good opinion 
sale of marble); 1889. Rubino v. Scott, 118 by Marshall. J.); 1921. Kunitz v. Ruske. 173 
N. Y. 662, 22 N. E. 1103 (same; value of Wis. 639. 182 N. W. 347 (work on a house; 
ser~-ice5 as broker) ; reasonable value, admitted. provided there is 
},'orth Carolina: 1897, Short '$'. Yelverton, 121 .. a direct conflict as to the contract price"); 
N. C. 95. 28 S. E. 138 (action for goods Contra: 1887. Seibert t'. Householder. Pa., 
BOld; denial of any purchase; defendant 10 At!. 784 (terms of a contract as to price; 
introduced the alleged real purch:1ger as evidence of what others were charging, ex-
witness who stated the alleged price; plain- eluded). 
ti1J offered to prove that he paid as much For the admissibilit~· of I!pecific !oka of 
as that when buying the goods, as showing other property, as e'\-idcnce of the value of 
improbability of sellin!! at the t1ame price; the property in question. see po8t. § 463. 
excluded, Clark. J .. diss.; the disee:lt being 10 11)00. Tarbell I). Forbes. 177 MaBl!. 238. 
clearly correct) ; 58 N'. E. 873 (whether a bequest to etepchil-
Ohio: 1871. AIlison 1). Horning. 22 Oh. St. dren was in a will as executed; the testatrix' 
138. 142 (excess of value of work over the inheritance of an estate from her father, not 
alleged price. admitted to show the probable admitted to sh')w the probability of her leav-
Ilrice agreed on) ; ing it to brothers rather than stepchildren; 
Pen7lll1llrania: 1871. Rauch v. Sr.holl, 68 Pa. cbicBy because of multiplicity and confusion 
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§ 393 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

§ 393. Legal Duty or Liability as creating a The existence of a 
legal duty or liability is often of more or less probative value to show a ful
filment of it, because of the motive for action (or non-action) which it may 
inspire. But the variety of duties and of their surrounding circumstances 
is such that no specific rules can be laid down. l So far as any definite rule 
exists for a limited class of cases, it takes the shape of the presumption that 
official duties and legal proceedings were duly ful£lled· (post, § 2534); but 
even this presumption is of uncertain and intermittent force. 

b. CONDUCT EXHIBITING AN ElIOTION. 

§ 394. General Principle. Everyone of the human qualities or conditions 
with which the foregoing chapters have been concerned may be e\'idenced by 
conduct exhibiting it (ante, § 190). The interpretation of that conduct pro
ceeds always from experience as to the inferences to be drawn from particular 
kinds of conduct. Questions of evidence rarely arise over such inferences, so 

• 

far as the evidence of Emotions is concerned, probably because these inter-
pretations are fairly plain and indubitable. Courts have done little more 
than enunciate the general relevancy of Conduct to show Emotion: 

1850, SHAW, C. J .. in Com. Y. Wcb.Yicr, 5 Cush. 295. 316: "The crdinary feelings, pas
sions, and propensities under which parties act, are facts known by observation and ex
perience; and they are so uniform in their operation that a conclusion may be safely 

of issues); 1883. Bathrick v. Detroit Post. 50 sible to show that he would be less careful); 
Mich. 629. 633. 16 N. W. 172 (poverty of the 1911. Bock r. Wall. 207 Uass. 506. 93 N. E. 
woman as bearing on the probability of seduc- 821 (whether a dam had been maintained at a 
tion. admitted); 1885. Gaston v. Merriam. height for 20 years; a deed of C. covenanting 
33 Mi :1. 271. 277. 22 N. W. 614 (whether a so to maintain it. admitted); 1021. Sanderson 
deed's record was correct; the bct that the Co. v. Carroll. Mass. .130 N. E. 81 (action 
grantor did not own the propert~· described for money due from a sub-contractor under B.; 
but did olVn other property noted in the" re- issue whether defendant's contract was with 
ception-book". admissible); 1920. Dank of B. or with plaintiff; the fact that defendant 
Union v. Stack. 179 N. C. 514. 103 S. E. 6 had already paid the full amount to B .• ex-
(whether a note was delivered on condition of eluded; unsound); 1800. German-American 
a release of mortgage by' 1\1.; the insolvency Dank v. Stickle. 59 Nebr. 321. 80 N. W. 910 
of M., admitted as bearing on the probability (genuineness of accommodation-note-signature 
of such an agreement). disputed; the fact that the defendant had 

§ 393. I 1917. Re Fletcher. Reading v. made a previous note. of which this we. said to 
Fletcher. 1 Ch. 147. 155 (merger of leasehold be a renewal. admitted as tending to show exe-
and reversion; Astbury. J.: .. When it is cution); 1896. Welch v. Ricker. 60 Vt. 239. 30 
proved that a person was interested in pre- At!. 200 (evidence that the defendant was 
venting a merger. or under a duty to do so. .'ointly interested with I. in a farm. received to 
subsequent dealings may no doubt be taken show tho probability of aD agreement to be-
into consideration"); 1808. Miller v. Dill. 149 wme jointly liable with I. {or goods furnished 
Ind. 326. 49 N. E. 272 (general rumor of C.'s the farm); 1907. Virginia-Carolina C. Co. v. 
pregnancy. admitted. to show probnbiIity of I{night. 106 Va. 674. 56 S. E. 7~~5 (defendant's 
defendant's execution of a note said to ha'\."e insurance against accidents to "mployees. not 
been given ill compromise of an action for admissible to show that he wou:d be less care-
slander by C. agaiUllt defendant for declar- ful). 
ing her pregnant); 1849. Boston v. Wey- Compare the cases cited pr,st. §§ 949. 969. 
mouth. 4 Cush. IHass. 538. 541 (settlement of a ReliaioU8 or moral dllty mav also evidence a 
pauper; the mere assessment of n tax upon motive: 1918. Reynolds v. Maryland Casualty 
him held no e\'idence thnt he paid the tax); Co .• 274 Mo. 83. 201 S. W. 1128 (issue of 
1894. Tremblay~. Harnden. 162 Mass. 388. 38 6uicide; that the assured "was a believer in 
N. E. 972 (injury at a machine; that a defend- God. a member of the Episcopal Church. and 
ant was insured against accidents. not ndlJ1is- acth'e in its Sunday school work." admitted). 

724 

• 



§§ 385-406) CONDUCT § 394 

drawn that, if a party acts in a particular manncr, he does so under the influence of a par
ticular motive." 

1854, SCOTl', J., in AU$tin v. State, 14 Ark. 560; "The jury werc sitting in judgment 
upon an act which in point of law was to be essentially characterized by the motive of 
the heart which prompted it. These in the order of Providence are hidden and beyond 
the reach of human law, until de\'eloped J., .. acts of commission or of omission which pre
sent them to its judgment in determining tb, quality of the act brought in l{lIestion. Every 
act, then, of either class, which in the range of probability could cast a ray of light upon 
the motive which produced the homicide in question, was legitimately within the range of 
the invcstigation, although occurring at an antecedent time or at another place." 

Occasionally, specific conduct is passed upon.1 But the questions that 
arise in connection with conduct involve usuallr the principles of the ensu
ing topics; i.e. prior or subsequent conduct is ofl'ered as showing the emotion 
at that prior or subsequent time, and the then emotion is thus offered as show
ing emotion at the time in issue; the doubt or objection being not as to the 
first of the two inferences, but as to the second. 

c. PRIOR AXD SUBSEQUE~"'T ElroTIO~. 
f): § 395. General Principle. Where an Emotion is offered as eyidencing an :.i 

Act (allte, § 117), it is offered as existing at the time of the act; e.g. that A c:: 
killed B, is inferred as probable from A's desire at that time to kill B. Where 0" 

~" 

A's emotion is in issue, as in the case of malice in defamation, it is also pred- .. oJ 

icated as existing at a specific time; and this will usually be the case wher- ;:; ... 
eyer Emotion enters, either eyidentially or D.S in issue. Thus, the existence ."'(. 
of the same Emotion at a prior Oi" a subsequent time can enter onJy as evi- .... ' 
dential of its existence at the time in issue; and then is presented the ques-w, 
tion how far it is thus evidentially a\·a.ilable. The nature of the inference,.~ 
it will be seen, is distinct from those of the two prcceding sorts (i.e. from t·:: 
extraneou~ circumstances tending to the excitemcnt of the emotion, and from 
Gmduct exhibiting the inward inspiration for the conduct). Here the argu
ment is from an emotional condition once existing to its subsequent or prior 

§ 394. 1 1846, R. v. Gandficld, 2 Cox Cr. 43 
(to explain his conduct in not disclosing a bur
glary, the witness, claiming that he had been 
afraid, was allowed to staw his directions to hi~ 
wife not to tell; ErIe, J.: "conversations that 
explain a man's conduct arc admissible "); 
1890, Wims 11. State, 90 Ala. 623, 8 So. 56G (call
ing a vile name, admitted); 1858. Dunham's 
Appeal, 27 Conn. 192, 196 (the (eelings be
tween testatrix and her sisters being material, 
a declaration of a siswr as to the testatrix, 
.. She is too ugly to die yet", was admitted 
tn show the sister's feelings); 1895, State v. 
Seymore, 94 Ia. 699, 63 N. W. 661 (that de
ceased and defendant were not on speaking 
terms, admitwd); 1895. State v. Hutchison, 95 
Ia. 566, 64 N. W. 612 (thllt defendant. chargerl 
with a rape assault, made faces at the child 
during the trilll, admitwd); 1886, Staw n. 
Bllldwin, 36 Kun. 10, 12 Pac. 318 (a state of 

despondency or cheerfulness as bearing on the 
probability of suicid". admitwd); 1885. Staw 
11. Goodwin, 37 La. An. 713 (maliciously sending 
a threaWning letter; conduct showing a bona 
firk desire to give the receiver an opportunity 
to dear himself of the charge threawned to be 
made, admitwo); 1869. Blake 11. Damon, 103 
Mass. 209 (the defendant's state of mind to
wards the plaintiff being material, the fact of 
insulting remarks to the 1,laintiff was admitwd 
to show the defendant's state of mind); 1872. 
Blackburn v. State, 23 Oh. St. 146, 149, 165 (a 
melancholy disposition morc than six years be
fore, admitted to show suicide). 

For a testa/or's conduct arid expreJIsilJTls, as 
evidencing his state of affections und of suscepti
bility to influence, sec post, § 1739. 

For a u,;llles,,' conduct alUi expTeJlsiona, 118 

evidencing his bias, see post, §§ 950 952. 
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§ 395 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

prolongation. The peculiar opportunity for error here is that the prior ex
isting emotion may have been brought to an end before the time in issue, and 
that the subsequent existing emotion may have been first produced since the 

• •• time III Issue. 
Practically this inference is of course usualI~, associated with two others 

in a way which may obscure the real evidential question. For example, to 
show that A struck his wife, the fact is offered that he beat her five years 
before; here threc steps of inference arc im'ol\"Cd: (1) the beating fiv~ years 
before evidences a then violent emotion towards her; (2) the \"iolent emotion 
five years ago cvidcnces a continuance of the emotion to the time in issuc; 
(3) the violent emotion at the time in issue c\'idences the operation of the 
emotion in the act of striking as charged. Now as to the first and the third of 
these inferences (i.e. the inferences dealt with ante, § ;394, and ante, § 117) 
there is and can be no question; it is as to the second that a question ma~' 
arise; and it is with that question that we are here concemed. The super
ficial circumstance that the inference is presented along with others should 
not prevent us froUl percciYing its nature lJOwe\"er obsl'urerJ.l 

§ 396. Hostility in general; Feeling at other Times. Where an emotion 
of hostility at a specific time is to be shown, the existence in thc same per
son of the same emotion at another time is in general plail1l~' admissible.1 

§ 395. 1 From the point of view of logic oats". between the parties. admitted to show 
and psycholog~' as applicllhle to argument be- ill-will nt the time of the killing; but the fact 
fore the jury (not the rules of Admissibility). only. not the details of the dispute); 188:3. 
sec the materials collected in the present . McAnaIl~' v. Stllte. 74 Ala. 17 (" the fact of 
author's "Principles of Judicial Proof. as given such difficulty. and its gravity on the COII-

by Logic. Psychology. and General Experience. trary". admissihle; its merits or the pnrtic-
and illustrated in Judicial Trillls" (1913). ulars. not; .. the tendency would be to dh'ert 
§§ 101-115. the minds of the jury .•. to the merits of the 

The use of subsequent emotion sometimes former quarrel"); 1884. Tesney v. State. ii 
encounters a iudicial doubt. as the ensuing Ala. 33. :38 (the defendant's prior unwillingness 
citations reveal. This may be due to the crude to go to the place where the deceased was later 
catchwood. "Presumptions reach forward. not met and killed, admitted); 1900. Longmire r. 
backward" (Averett v. Averett. 189 ApI>. Dh·. State. 130 Ala. 66.30 So.413 (after the State'~ 
250. 178 N. Y. Suppl. 405). Where did this improper examination into particulars of a 
groundless formula arise? prior difficulty. the defendant was allowed t.o 

§ 396. 1 The cases arc as follows: CA~AD'\: show all the pllrticulars in rebuttal); 1904. 
1919. R. 11. Law. 19 Man. 259 (anonymous Spraggins v. Stllte. 139 Ala. 93. 35 So. JOOil 
libel: various acts of malicious mischief done (prior declarntions of the defendant. th.' 
by the accused to the libellee's family. not ad- he would not fight fair. admitted); 1'.1 .;. 
mitted to show iII-will as making probable the Kroell v. State. 139 Ala. 1. 36 So. 1025 (partie· 
defendant's authorship); 1907. R. v. Sunfield. ulars of a former difficulty allowed on re-
15 Onto L. R. 252 (murder). direct examination for the State. the defb., ,lnt 

UNITED STATES: Alabama: 1860. Mc- ha .... ing gone into them on the cross-exllmina-
Manus V. State. 36 Ala. 285. 292 (expressions tion); HJ04, Gordon V. State. 140 AI.~. ~ , <:'3 
of hostility against the deceased. half an hour So. 1009 (murder; previous diffieu' "'<. !" t 
after the fatal blow. admitted to negative admitted for the defendant); lOO·!, r'l .. , '. 
Budden passion); 1877. Faire v. State. 58 Ala. State. 140 Ala. 52. 37 So.. 1.59 (a dit .• · .. ' .. ,' 
74. 79 (murder; pre\"i~us malice admissible); with decc:J.sed hefore the killing. and the d~-
1877. Commander v. State. 60 Ala. 1. 7 (mur- fendant's expressions of animus immediately 
deT: previous litigation between the parties. after. admitted); 1904. Pitts v. Staic. 140 Ala. 
admitted); 1878. Hudson v. State. 61 Alu. 333. 70, 37 So. 101 (d('~eased's curses. ill a prior 
337 (arson of a mill; pre\"ious quarrels and difIi(·lllt~·. ('x~luder1. umlcr the rule for-
lawsuits about it. admitted to show moth'e); hidding debi1<I; 100;;. Dunn v. Stat{!. 1·i3 
1879. Gray V. State. 63 Ala. 66. 73 ("previous Ala. 6i. 39 So. 147 (particulars of a priot 
threats. previous altercations. or prior eom- difficulty. excluded); IU05, Sanford V. State. 
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What that limit of time should be must depend largely on the circumstances 
of each case, and ought always to be left to the discretion of the trial Court; 

1871, LoCHR.-\NE, C. J., in Pound v. Slate, 43 Ga. 88, 133: "No general rule can be dis
tinctly traced over this disputcd ground of judicial controversy. All we may assert, 
within the principle recognized, is that there must be some link of association, something 

143 Ala. 78, 39 So. 370 (prior difficulty of de. 110 Ga. 739, 35 S. E. 659 (isolated quarrel 
ceased with a third person; particulars admit- about six ~'ears before, excluded); 1906. 
ted on the facts to show motive; but the partic. Graham v. State. 125 Ga. 48, 53 S. E. 816 
ubrs of a prior difficulty between deceased (defendant's hostile language before and after 
and defendant were excluded); 1906, Patter. the homiC'ide. admitted); 1906. Green v. 
son v. State, 146 Ala. 39.41 So. 157 (particulars State, 125 Ga. 742, 54 S. E. 724 (wife·murder; 
of a prior difficulty, excluded); 1906, Stall. acts of ill treatment to the wife, not too rc-
worth v. State, 146 Ala. 8, 41 So. 184 (similar) ; mote, admissible); 1921, Wilson v. State.-
1906. Morris v. State. ib. 66, 41 So. 274 (mur- Ga. .110 S. E. 8 (murder; details of priordiffi. 
der; cxpressionsof hostility. admitted); 1908. culties. admitted on the facts); 
Robinson v. State. 155 Ala. 67, 45 So. 916 (after Illinois: 1880, Tracy v. People. 97 III. 104 
the State shows prior difficulties, the de. (to show that a person's entry into premises 
fendant cannot show their details); 1913. was not to avenge an insult. the fact admitted 
Smith v. State. 183 Ala. 10. 62 So. 864 (details of his friendly presence there shortly before): 
of prior threats sometimes admissible; later Iowa:. 1878. State v. Westfall, 49 Ia. 328 
expressions of defendant's hostility. admitted) : (murder; the issue being who was thto ag-
1915, Moss v. State. Ala. ,67 So. 367 (rule gressor. the fact that one party had often 
of Robinson v. State, applied); 1921, Thorn. tried to avoid quarrelling was admitted); 
ton v. State. Ala. App. • 90 So. 66 (as. 1880. State r. l\Ioelrhen. 53 Ia. 310. 314, 
sault with intent; particulars of prior difficul. 5 ~. W. 186 (homicide; a quarrel received): 
ties, not admitted for defendant); Kan.~as: 1893, State v. Sortor, 52 Kan. 531, 
Arkansas: 1855. Atkins v. State. 16 Ark. 34 Pac. 1036 (prior quarrels admitted. but 
568, 581 (prior expressions of malice against not the details) ; 
the deceased, admitted); 1889, Billings v. Kelltucl.·y: 1895. Com. v. Gray, Ky. , 
State. 52 Ark. 303, 30G. 310. 12 S. W. 574 (a 30 S. W. 1015 (murder; the deceased and the 
casual altercation with the deceased sume defendant had compromised a quarrel, and 
years before, excluded as not conl1<)cted) ; then the quarrel had broken out again; the 
California: 1905. Arnold's Estate. 147 Cal. details of the compromise received to sec 
583.82 Pac. 252 (hostility of a legatee chargl.'d "which party was in the right and which in 
with undue influence: the wrong" in the quarrel: unsound); 1896. 
COllnecticut: 1862. State v. Alford. 31 Conn. Tuttle~. Com.. Ky. • 33 S. 'V. 823 (ex-
40. 43 (assault and battery; defence that the pres~ions of ill-will to the deceased seven 
collision was accidental; to dispro\'e this. the months before; ndmitted); 1920. Morgan v. 
fact was ndmitted that the defendant and her Com., 188 Ky. 458, 222 S. W. 940 (homicide; 
family, though lh'ing in the same apartment- prior violence between the parties admitted); 
house. did not afterwards visit or inquire after 1922. Frazier v. Com .. 194 I{y. 240. 238 S. W. 
the assaulted person. who was confined to her 769 (homicide; details of previous difficulties 
bed); 1878. State t·. Riggs. 39 Conn. 498. 501 not admissible for the accused) ; 
(a h08tile feeling on the part of the defendant, Loui.~ialla: 1854. State v. D'Angelo, 9 La. An. 
not admitted as showing that he was "more 46 (murder; former quarrels rcceived); 1856. 
likely to be the Iluthor of the libel in ques· State v. Jackson. 12 La. An. 6i9 (same); 1880, 
tion"); 1917, Verdi v. Donahue. 91 Conn. State v. Cooper. 32 La. An. 1084 (same; par· 
448. 99 At!. 10.n (malicious prosecution: ticulars may be shown to explain away malice) : 
subsequent conduct of defendant. admittl.'d) ; 1882. State r. l\1(·:\'eely. 34 La. An. 1022 (same: 
FIQrida: 1898, Rawlins v. State. -10 Fla. 155, but here prc\'ious threats and the dangerous 
24 So. 65 (threats .. wit.hin a period not too character of the deceased were admitted): 
remote ", admissible) ; 190:1. Syh'ester v. 1884. Statc r. Birdwell. 36 La. An. 859. 861 
State. 46 Fla. 166. 35 So. 142 (merits of a (same) ; 
quarrel between deceased and defendant, ex· Maine: 1906. Lenfest 1). Robbins. 101 Me. 
eluded) ; I i6. 63 At!. 729 (trespass for assault; the de. 
Georgia: 1871. Pound r. State. 43 Ga. 88. fendant allowed to explain that the hostility 
123.133 (murder; the fact that the defendant "was not on his side"); 
once refused to speak to the deceased a few Ma.~8achllselt.s: 1852. Com. r. Vaughnn, 9 
months before, excluded); 1897, Daniel v. Cush. 59·1 (to show a moth'e for burning a 
State. 103 Ga. 202, 29 S. E. 767 (deceased's barn. the f:let was received that thc same per-
hostility at a remote time, not shown con· son had before begun 11 criminal prosecution 
tinuous, excluded); 1900. Horton 1'. State. IIgainst the owner; but no counter-l.'xplana-
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which draws together the preceding and subsequent acts, something which presents cause 
and effect in the transaction. . .. As if A, jealous of his wiCe, finds B with her, and for
bids him speaking to her, and afterward meets Band hcr together, though weeks and 
even months have elapsed, the predous difficulty, though slight, would be proper evidence 
to go to the jur~' in case of homicide. But if A afterwards met B, and upon a new cause 
of quarrel, distinctly separate from the first, the difficulty sprang up, the acts relative to the 
first ought to be excluded as not throwing light upon the homicide, and the fact of un
friendly feelings existing is all which would be permitted." 

tion of probable cause was allowed, since the 
fact of ill-will, and not its propriety, was alone 
involved}; 18!l2, Corn. v. Holmes, 157 Mass. 
240, 32 N. E. 6 (hatred towurd~ a murdered 
person; time of the former hatred to be in 
the diacretion of the trial Court); 1901, Com. 
v. Storti, 177 1'.la8s. 339, 58 N. E. 1021 (quarrel 
two years before in Italy, admitted on the 
facts) ; 
Michioa7!: 1871, Josselyn v. McAllister, 22 
Mich. 300, 304 (malicious prosecution; anger 
of t.he defendant when arrested in the present 
suit, not admitted, to show malice in the 
former suit by him); 1871, Druce v. Wheeler, 
22 Mich. 439, 444 (trespass; other conduct 
showing malice, admissible us affecting dam
ages); 1896, Tyler v. Nelson, 109 Mich. 37, 
66 N. W. 671 (ill-feelir . ..; by defendant, as 
showing whether his collision with plaintiff 
was negligent or Jl:;t; admitted); 
Mi88issippi: !il04, Schrader r. State, 84 Miss. 
593, 36 So. 385 (murder of C.; a prior quarrel 
beiween C. and A., a friend of the defendant, 
ndmitted) ; 1904. Thompson v. State, 84 
Miss. 758. 36 So. 389 (murder; prior diffi
cuI ties, etc.. excluded on the facts); 1905, 
Drown (Tom) v. St!lte. 85 Miss. 511. 37 So. 
957 ("where the State itself introduces the 
previous difficulty. the defendant should be 
permittee! to show the details and character 
of such difficulty". in this case. "in order 
to show who was the aggressor in the difficulty 
resulting in the killing"); 1906. Brown (Tom) 
v. State. 88 Miss. 166, 40 So. 737 (same case; 
held by the majority. per Calhoun. J .. that 
"the nature and character of previous diffi
culties" is admissible for the accw'ed. e\'en 
when the State does not first intro<luce the 
subject. on the theory of uncommunicated 
threats. ante. § Ill; the tri~.l Court is re
buked for not following" the plain statement" 
in the former opinion; but the truth is that 
the trial Court did follow it literally. and that 
the Supreme Court itself is in error in con
fusing the principle and precedents for un
communicated th.-eats of the deceased. ante, 
§ Ill. with the present principle; the opinion 
of Whitfield, C. J .• specially concurring. takes 
the correet ground, and adniits the details 
of the prior Quarrel "so far as essential to 
show the common motive"); 1905. Hughes v. 
State. Miss. • 38 So. 33 (details of a 
prior quarrel not connected with the prescnt 

affray, not admitted for the defendant; pre
ceding authorities not cited); 1906. Brown 
(Leora) v. State, 87 Miss. 800. 40 So. 1009 
(homicide; another difficulty between the 
families of the parties thirty minutes before, 
admitted; following Brown (Tom) v. State, 
supra) ; 
Missouri: 1899, State v. Hudspeth, 150 Mo. 
12.51 S. W. 483 (murder; plea of self-defence; 
defendant's efforts to secure a peaceable settle
ment of the quarrel, excluded) ; 
Nebraska: 1920. Schreiner v. Hutter, 104 
Nebr. 539,177 N. W. 826 (action for abuse of 
process; former utterances of ill-will, ad
mitted to show bad faith) ; 
Oklahoma: 1904. Wells v. Terr., 14 Oklo 436. 
78 Pac. 124 (former difficulty. admitted to 
show malice of defendant); 1906, McHugh ~. 
Terr .• 17 Ok!. 1. 86 Pac. 433 (assault with 
intent to kill; details of. a prior difficulty. 
admitted for the defendant on the facts) ; 
Oreoon: 1874. State v. Garr:llld, 5 Or. :.lI6 
(defendant's threats to shoot a witness, just 
after the affray, for inquiring what was the 
matter, admitted to show malice; 1906, 
State v. Martin. 47 Or. 282, 83 Pac. 849 (kill
ing of the father of a girl M.; prior difficulty 
with the deceased. over the seduction of M. 
by defendant, admitted) : 
South Carolina: 1904. State V. Adams, 68 
S. C. 421, 47 S. E. 676 (prior difficulty ad
mitted. but not the details); 1905. State v. 
Thrailkill. 71 S. C. 136. 50 S. E. 551 (details 
of a Quarrel, just preceding. with a third per
son. admitted for the State) ; 
Tennessee: 1899. Fitts V. State, 102 Tenn. 
141, 50 S. W. 756 (accused's eJ:pressions after 
the killing. admitted) ; 
Texa8: 1898. Holley v. State, 39 Tex. Cr. 301. 
46 S. W. 39 (former animosity. admissible. 
and the language expressing it, but not details 
of quarrels); 1921. Medford v. State. 89 Tex. 
Cr. I, 229 S. W. 504 (murder; prior quarrels 
admitted; 
Wa.~hilloton: Hl05. State V. Armstrong, 37 
Wash. 51. 79 Pac. 490 (details of prior quarrels 
admitted for the Stat{! in rebuttal of similar 
C\'idenee for the accused) ; 
W~st Viroil,ia: 1901. State 'V. Sheppard. 49 
W . Va. 582. 3n S. E. 676 (defendant's ex
pressioll of feelings towards deceased. after 
urrest, lleld admissible). 
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§§ 385-406] PRIOR AND SUBSEQUENT EMOTION § 396 

Subsequent hostility is equally receivable; 2 that it arose only subsequently 
is matter for explanation b~' the opponent. The dctails of the conduct evi
dencing the hostiIit~, of a. defendant should not ordinarily be gone into; they 
are irrelevant, e\'en if the~' show that the hostilit:-, was justifiable, and they 
ma~', if offered against a defendant, cause unfair prejudice.3 A friclUlly feeling 
at another time is equaIl~' receh·able.4 Xo further generalization of rules 
seems feasible. 

Distinguish here certain other uses of similar evidence; in particular 
(1) former threats of a defendant as iuvoh'ing a Design to injure (antc, § 105); 
(2) former threats of a deceascd as involving a Design to injure (ante, § 110) 
or as creating a Belief in probable aggression (ante, § 247); (3) previous 
prosecution or litigation as creating a Motive for injury (ante, § 390); and 
(4) former assaults to show Intent (anic, § 363); (5) former hostility of a 
1citness to show Bias (post, § 951); (6) the application of the Hearsay rule 
to an accused's cxpressions of regrct or explanation, see (post, § 1732); and 
(7) the use of prior a.~saults to show intent (ante, §§ 363, 364). 

§ 397. Same: Hostility to Wife or Paramour. The precedents dealing with 
instances of hostilit~· to a wife or a paramour form a numerous group by 
themselves, though the principle and its application are precisely the same as 
in the foregoing general instances. l The limit of timc over which the evidence 

'Ala .• Conn.. Or. 1922. Kane v. O('hler. 
- Mont. • 205 PIIC. 245 (malice of one con
verting a fence; subsequent conduct admitted). 

I AIn .• Mass.: but La. is cOlltra. Compare 
the citations post. §§ 951. 052 (details of a quar
rel. in impeaching a witness). 

But the details of prior quarrels as showing 
the hostility of the decca.scd. on a charge of 
homicide. are not open to the same objection. 
and may be reeeh'ed on the principle stilted in 
the opinion of Whitfield. C. J., in Brown r. 
State. Miss., cited supra. n. 1. 

'Ill.. Ia. 
§ 397. 1 The cases are as follows: Federal: 

1895. Thiede v. Utah. 159 U. S. 510. 16 Sup. 62 
(wife-murder: the fact admitted of the wife 
having been seen at \'arious times with black 
eyes. bruises. tears. etc.) ; 
Alabama: 1850. Baalam t'. State. 17 Ala. 451. 
453 ("ire-murder: that the deceased and the 
defendant had quarrelled and separated about 
a year before. admitted); 1850. Johnson t'. 
State. 17 Ala. {)26 (wife-murder: cruelty to her 
by the defendant for a time pre\'ious, admit
ted) : 
California: 1882. People 1'. Kern. 61 Cal. 244 
(\iolent dom(>~tk conduct a month befor('. 
admitted): lS0S. Pl'ollle r. Barthleman. 
120 Cal. 7. 52 Pal'. 112 (defendant'" hostile 
expressions. reeeh'ed); 1S08. People 1'. Chaves. 
122 Cal. 134.. 54 Pac. 506 (prior \iolence. ad
mitted) ; 
COllnecticut: 1834. Austin ~. Austin. 10 Conll. 
221 (divorce for adul terv; defence. a luring 

• 

and connivance by her husband; hi~ relation 

to her being in itself some e\idence against 
this. the wife offered evidence of his repeated 
unkindness to her; rejerted. as not relevant) ; 
1868. Stat(' r. Green. 35 Conn. 203. 208 (wife
murder; the defendant's marrying again with
in fi\'e weeks after the death, admitted as show
ing his feelings toward the decensfJd at the 
time of her death) ; 
Georoia: 1878. Shaw v. State. 60 Ga. 249. 250 
(wife-murder; former quarrels between the 
parties. admitted); lU05. Roberts v. State. 123 
Ga. 146. 51 S. E. 374 ("a long ~ourse of i\l
treatment and cruelty". admitted); 1905. 
Campbell r. State. 123 Ga. 533. 51 S. E. 644 
(husband-murder; the "if("s prior expressions 
of ill-feeling. held admissible) ; 
Illino;';;: 1893, Painter I'. People, 147 Ill. 463. 
35 X. E. (j·1 (murder of a paramour; former 
quarrels admitted): 1005. Parsons r.. People. 
218 Ill. 38u. 75 N. E. 903 (wife-murder; prior 
quarrels. disagreements. and eltpres.;ions of 
ill-feeling. admitted); I!J19. Pcople v. Laures. 
280 Ill. 400. 124 N. E. 585 (murder of lover of 
fiancee: former and present marital relations 
of defendant. admitted to show motive) ; 
Indiaua: 1883. Doolittle I'. State. 93 Ind. 272. 
274 (assault and batlery on a wife: previous 
ill-feciing between th('m. admitted); 1884, 
Koerner 1'. State. 98 Ind. 7. 10, :!4 (s:lme; pre
"ious quarrels. beatings. and threats during 
s(;\'eral years. admitt('d to show malice) : 
Iowa: 1895. Bailey t'. Bailey. 94 la. 598. 63 
N. W. 341 (prior quarrels, between husband 
nud wife. admitted, to diminish damages in an 
action for alienation of affections) ; 
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§ 39i EVIDEXCE TO PROVE E~IOTIO~ OR MOTIVE [CH ... r. XI\' 

may range depends much on the circumstances of each case, and no fixed 
rule can be laid down: 

1851. XASH, J., in Siale v. Rash, 1~ Ired. 382. 384 (wife-murder): "On behalf of the 
prisoner it is said thet the State was permitted to go too far back for its facts, and by that 
means the general eh raeter of the prisoner was brought before the jury to speak against 
him. Sot so. In thl' domestic relation. the malice of one of the parties is rarely to be 
prover! hut from a series of aets; and the longer tJl('Y haye ('xisted and the greater the 
numiJer of them. the more powerful the:' arc to show the state of the feelings. A single 
expression lind a 5ingl(· act of violellce lire most frequently the result of temporary pllS
sinn, as evanescent as the cause producing them. Rut a long-continued course of brutal 
eOluJtwt ;;ho\\'s a ~(·!tlcd ~tatc of feclillg inimical to the object." 

1881, C .. ".T .. J.. ill Com. y. AMolI. 130 :\la55. ·Ii:? (the fact of a husband's bad treatment 
of his wife :1I1d quarrels with her frolll ISia to ISn, to show a moth'e for killing her in 
1880, the two Iwvillg lin·1! together in thc meantime, was excluded): "It is difficult, in 
denling with this dcsl'riplioll of cyidellCe, to define as matter of law, the precise limits 
whil'h must prar·ti('ally c'oll!ml its admission. . .. [It was proper) to prove such a stuiC 
oC ill-feeling on the part of the husband, existing at the time oC the homicide, as would 

KarWLY: 1908. State r. Moore. ii Kan. i:ln. 
95 Pac. ·109 (wifc-murder; fortner cruelty and 
brutality. extending over seven yellrs. excluded. 
hut too strictly) ; 
LOlli .• iarra: l!H:!. State t·. Simon. 131 La. 520. 
59 So. 9i5 (wife-murder. prior violent ncts of 
defendant admitted) ; 
,l/assac/IICMU .• : ISSI. Com. I'. Abbott. 130 
Mass. 4i2 (quoted supra); 1892. Com. r. 
Holmes. 15i !\lass. 233. 239. 32 N. E. G (wife
murder; a course of violent conduct at \'nrious 
times during eight or niM ycurs. admitted; 
an inter\'al of cessation. or even of rel'onciIia
tion. does not necessarily exclude the preceding 
conduct); 1919. Com. r. Russ. 2:l2 Mass. 50. 
122 N. E. liG (wife-murder); 
M'j$sissippi: 1902. Raines r. State. SI ~Ii:;s. 
489. 33 So. 19 (nets and words of violence. ex
tending owr the previous ten years. excluded; 
grossly erronl'ous) ; 
Missouri: ISi9. State r. :\u!:{'nt. il Mo. 13G. 
140 (maltreatment of the wife. for the prl'
r.eding two months. by cutting. shooting. and 
threateniu!: her. udmiUl'd to show ddibernw
ness and mali,'c) !!JOO. State 1'. Callaway. 15\ 
Mo. 91. 55 S. W. ·IH (murder; fnrmer \·iolenre. 
admitted); 1908. State> c. Pagc. 212 :'>10. 22·1. 
110 S. W. 105i (murder; d"eeascd's wife us 
puramour); 1905. State 1'. :\lcXumara. 212 :'>10. 
150. 110 S. W. IOGi (wife-murder; lust. ! ... r 
another woman); 1911. StlLte I'. Whitsett. 232 
Mo. 511. 13·1 S. W. 555 (threat two years be
fore. admitted); laW. State v. Shoemaker. 
- Mo. ' • 18.1 R. W. 322 (husband-murder). 
• I\·nada: 189G. Gurdncr v. Gardner. :!3 Ne\·. 
207. ·15 Pac. 139 (di\'orl'e; husband's cruelty 
after suit \.Jegun. admitted to throw light 011 his 
pre\'ious new) ; 
Neu' Jersey: 191:l. Stat~ r. O\·erton. S5 N. J. L. 
287. SS Ati. GS!l (murder of paramour and 
"hild; d('fendllllt'~ expressions eight months 
before. admitted) ; 

.\·CID Mexico: 1005. l\lil'ra v. Terr .• 13 N. M. 
192.81 Pac. 586 (paramour-murder; a threat 
of three years before. udmitted); 
XCIV York: 1899. People v. Bernhum. lGO :\. 
Y. 402 .• 55 N. E. 11 (wife-murder; quurrels 
two years IX'fore. admitted); 1913. People c. 
Harri". 209 N. Y. 70.102 N. E. 546 (husband's 
intimac',\' with a prostitute. during ~eparation 
from his wife. not admitted on the facts, on 

. his trial for the killing of the ",ire) ; 
"'·orlh Carolirw: 185:3. State 1:. Langford. 
Dusbee430. ·H2 (doml'stic quarrels. admitted); 
1851. State c. RIL~h. 12 Ired. aS2 (wife-murder; 
a long c()urse of ill-treatment. admitted to 
6hr,\\' hostile f('eling): 1912. Stute t·. Wilkins. 
1515 N. C. GO:l. ia S. E. 992 (wife-murder; 
prior quarrels. :ulmittcd) ; 
Pcrlrlsllit'aFlia: 1~79. S"yrcs v. Com .. 88 Pa. 
2!l!. 2!l2. 303. 30n (wif"-murder by ~hooting; 
to show ill-feeling and malice. e\'idenee admit
ted thlLt the dcfend,wt had thrown her down 
stairs two ycars hefore): WOO. Com. 1". Bir
riolo, 1!l7 Pa. :lil. ·Ii .\ ti. 355 (form('r ,·iolcnre. 
ndmitted); 1921. ('OIlJ. !'. Joncs. 2(j!) 1'". 5S!). 
11:1 Ati. 57 (wifc·murder; defcndll"t'~ prior 
quarrels and thrNlt,. ILdmit ted: .. thl' Ipllj!th 
of time inten'ening ... docs not a/Tect the 
relevancy of the tl!stimony ") ; 
7"CXM: 1919. Bibh 1'. State. S(j Tex. Cr. ApI>. 
112. 215 S. W. 321 (c'haral'!er of defcnd""t'~ 
wifu 8 years before. admitted. the isstle heing a~ 
to defendant.·s moth'e ill attacking un r,ll.'gcu 
seducer) ; 
j'iruiFlia: 1901. O'Boyle 1'. Com .• 100 "a . 
iS5. -10 S. E. 121 (murd~r of a paramour; 
dcfendant'~ \'iolelll'c to her ill the preceding 
year. admitted); 
Wi<lcorlsiFl: lSs-t. Bo\"le r. State. 61 Wis. 440. • 

·14-1, 21 ~. W. 2S9 (wife-murder: pre\'iotls 
nets of abuse udmitt,·d. to .. show that his di~
position curried him at tirol'S to ... per:;onul 
':iolcncc UpOIl her tt). 
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§§ 3SiH06] PRIOR Al,\,D SUBSEQUEXT E~IOTION § 39i 

furnish him with a motive for the commission of the crime. But the difficulty is that the 
ill-feeling here offered to be shown was not of such a character as to afford a reasonable 
ground for the inference that it existed at the time of the murder. . .. The whole evi
dence fails to show such deeply seated and enduring hostilit,\' on the part of the husband 
as to lead to the presumption that "ithout further manifestation and under the conceal
ment of kindly relations, it continued to exist and ~o increase in power as to furnish a 
moth'e for the commission of the crime." 

Hcre also, subsequent as well as prior emotion is receh'able;2 and the e\'i
dence has application occasionally in civil as well as in criminal cases.3 Ko 
more detailed generalizations present themsch·cs. 

Distinguish the use of prior assaults to evidence Intent (ante, §§ 363,364). 
§ 398. Sexual Passion a.t other Times. The prior or subsequent existence 

of a sexual passion in A for 13 is relevant, on the same principle and to the 
same extent as in the foregoing topic-s, to show its existence at the time in 
issue. The circumstance that the prior or subsequent conduct exhibiting 
the passion is criminal does not alter the case nor affect the admissibility of 
the evidence (ante, § 216). But the different ways in which this evidence 
may be employed need to be discriminated, so that the present principle in 
its operation may not be confounded with others having different limitations. 
The precedents may be rlh'ided into three groups: (1) cases involving Adul
teQ', Bigamy, Fornication, Criminal Conversation, Sodomy, Indecent Liberties 
and Incest; (2) cases involving Seduction, Bastardy, and Breach of Promise 
of l'.Iarriage; (:~) cases im'oh'ing Rape, and (4) cases involving carnal 
knowledge under the age of- consent (tc Statutory Rape ").1 

! CQnn., ~cv. 
3 Ia .. Nc,-. 
For thc prinriplc that thc criminality of 

conduct showing moti\'c is no obj('ction. ~ec 
antc. H 216, a05, ana. 

§ 398. 1 The precedf'nts :trc as follows, nnd 
\\ill he dealt with in detail in thc cn5uh'g >('('

tions: 1. Adultery, Bigamy, Criminal Conversa
tion, Fornication, Incest. Indecent Liberties, 
Sodomy (the issue is udult('ry. wh('re not otll<'r
wise ,;tated): ESGL.\SIl; I I i!l:! , Duke of X()r
folk v. Germaine. 12 IIow. :31. 'I'r. 9·13 «('rim. 
eOn.: at the end of th" plaintifT's c\·idl'llf·l'. 
L. C. J, Holt: .. Do \'ou oh"en'c what YOU han! • • 

pro\'cd? . .. You h:l.\'c not )lro\'ed :1Il~' 
lasri\'ious ('oll\'ersation within these six ~·('ar,:." 
Sol.-Gen.: .. Pra~·. my lord. if your Ini'cbhi)l 
pleases. this is the UH' WI' make in jl;i"ing in 
c\;dcnpe some things before. to "how' the 
fact \\;thin the six ycur~. their frelluent meet
ing in II la~ch'ious manner: lind we rnnkc us(' 
of that h('fore the .ixth y('ar to explain what 
Usc we mnke of it in matters done within tb(' 
six years." L. C. J .... For m~' part, I rou"t 
dedare. that these matt('rs may be gh'('n in 
~\;denpe to ('xl'lain. hut the~' arc not to bl' gi\'l.~n 
)n c\;d£'nc'c to any ntlwr pUrIH)~r~ [i.('. dalnU~f.·:S)" ; 
IS01, Boddy t·, Boddy. ao L .. J. P. :'.1. A. :!:~ 
i,,:ubsequent li\'illg \ogether :\8 ~h,,\\'inl! I,re
VIOU'; adulteroUl; inclination, admit ted}: l!100. 

Wales r. Wales. Prob. 63 (di\'oree for adultery; 
eohahitation suhsequent to the date of the 
petition. admitted); 1910, Allen's Cnse, 4 Cr_ 
,\ pp. IS I (incest in ~o\'. 1909; other incestuous 
acts bc-twel'n :'.Inreh and );'lIvembcr. admitted) ; 
J!llO. Ball's Case, 5 Cr. AllP. 238 (incest in 
J!lJO: inre'8tuous nets in 1907, 1908, nnd 1909, 
ex('lud"d: .. s1lch c .. ;d.'nee can only be rcceiv· 
able' to) ~hlJw thc mf/:S r((1 in the doing of nn 
:tet": tht' "piniol: ignor('s the distinction be
twe(,11 moral character and spccifie incestlJous 
passion); I,ll appeal to the House of V,rds, 
119111 I K. B. 4111. fl Cr. }.r,p. 31. [WI I) A. C. 
47 (appeal allowed; ('\'idence admitted, L. C. 
Loreburn Il',intilljl; out the' cnrrl'ct distir,ction) ; 
](1\0, Ball's Casl', 0 Cr. App. 89 (incest in 
D['cember. !!l09; incestuous (lets some weeks 
later. admitted); 1913, Bloodworth's Case, 9 
Cr. App. 1>0 (incest in 1912; intl'rcourse in 
.July. lUlO, admitt~d); !!l13. Barrow's e:lse.9 
Cr. App. :::30 (sodomy 011 July 18; sodomy on 
June n with tIl(' sume boy, not admitted, be
caus'! of insufficient evidellce of the earlier a~t). 

(;SITEl> STATES: ~llal'al>ia,' 11'48. State v. 
('rowley. 1:1 Ala. 172 (ir:t('r('{,ur~c l~ months 
afterwards, e"duded, as not fairly indic'ating 
I,rior relations; "what lire such C'irruDlstances 
[of infercncC'j ellnnot be laid down unh'ersally"); 
1~5:!. Lawson r. Swinne~·. 20 Ala. G5. 75 (in
tercourse before the statutory bar and after 
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the date of the indirtment. admitted as on 
the facts sufficiently connected in time); 1860. 
McLeod v. State. 35 Ala. 395. 397 (familiari
ties before the statutory period. admitted); 
1875. Alsabrooks v. State. 52 Ala. 2·1 (familiari
ties since the indictment; admissible. after 
other evidence offered as to the time ch:lrged) ; 
1903. Hill v. State. 137 Ala. 66. 34 So. 406 
(adultery; other intercourse before and after. 
admitted. if an act is othcrwisee\idenced \\ithin 
the period charged); 1903. Bickley v. Bickley. 
136 Ala. 548. 34 So. 946 (divorce for adultery; 
illicit relations not long before marriage. ad
mitted); 1917. Herhert v. State. 1(; Ala. App. 
213. 201 Ala. 480. 77 So. 83. i8 So. 386 (se
duction; intercourse subsequent to the date 
charged. admitted; held not error. in the Court 
of Appends. distinguishing Pope ~. State. 137 
Ala. 56; held error. in the Supreme Court 
following Pope v. State; but Pope v. State 
should have been repudiated) ; 
Arka7l81U: 1906. Adams v. State. 78 Ark. 16.92 
S. W. 1123 (incest; prior interc!J'lrsc. beyond 
the period of limitations. admitted) ; 
California: 1894. People t'. Patterson. 102 
Cal. 239. 244.36 Pac. 436 (incest; prior inter
course for several years. admissible); 190-1. Peo
ple v. Stratton. 14.1 Cal. 60·1. is Pac. 166 (incest; 
like People v. Patterson. supra. but the Court's 
opinion forgets to cite it); l!i04. People ". 
Koller. 142 Cal. 621. 76 Pac. 500 (incest; 
subsequent and prior /lcts of intercoursa or 
improp<'r familiarity. admissible; .. the only 
case in this St.ate which has heen called to 'JUr 
attention" is People v. Stratton. supra); 1906. 
People ~. Morris. 3 Cal. App. 1. 84 Pac. 403 
(preceding case followed); 1910. People v. 
Harrison. 14 Cal. App. 545. 112 Pac. 733 
(sodomy; a series of former acts between the 
same parties. admitted) ; 
Columbia: (Dist.): 1906. Dodge v. Rush. 28 
D. C. App. 149. 156 (crim. con.; prior COl.· 

duct. admitted) ; 
Florida: 1S80. Brevaldo v. State. 21 Fla. 789. 
795 (prior adultery admissible. provided some 
other eddcnce of adultery within the time 
charged is first offered) • 
Georoia: 1897. Bass v. State. 103 Ga. 22i. 
29 S. E. 900 (fornication; former la,civious 
familiarities. within "a comparatively recen t 
period ". admitted). 1900. Taylor v. StatC'. 
110 Ga. 150. 35 S. E. 161 (incest; intercourse 
predous to the statutory period. admissible) • 
1900. Lipham !'. State. 125 Ga. 52. 5:1 S. E. 
817 (incest. prior intercourse in another county 
and another State. admitted); 1006. C\,,!Jles 
v. State. 127 Ga. 212. 50 S. E. 125 (adultery. 
improper conduct in another county. admit
ted) • 
Hawaii: 189G. Republic v. Waipa. 10 Haw. 
442. 445 (adultery; act of intercourse before 
the date charged. admitted to show their re
lations) ; 
Il/i7IOia: 1897. Crane v. People. 1G8 Ill. 295. 
48 N. E. 54 (adultery; prior and subsequent 
acts of improper familiarity and adultery. in 

another county. receivable. even before evi
dence of the substanth'e act is offered); 1913. 
Pl)ople v. Turner. 260 Ill. 84. 102 N. E. 1036 
{incest; prior acts. covering a period of 4+ 
years. beyond the statute of limitations. ad
mitted) ; 
India71a: 1859. Lovell v. State. 12 Ind. ]8 
(incest; subsequent intercourse. excluded 
as irrelevant); 1884. State 1'. Markins. 95 
Ind. 46-1 (incest; prior intercourse. as well a.~ 
lascivious behavior. admitted. distinguishing 
the preceding case as in w;! ':ing merely su b
sequent conduct. and yet approving Thayer 
r. Thayer. Mass .• which admits both); 1894. 
Lefforge v. State. 129 Ind. 551. 29 N. E. 34 
(incest; prior acts of familiarity. admitted) ; 
Iowa: 1886. State v. Bri&gs. 68 10.. 4]6. 423. 
27 N. W. 358 (" the fact that the parties had 
the disposition. and on pre\'ious occasions 
had been guilty of acts of intercourse. was of 
the highest importance in determining whether 
they did indulge at that time (charged]"); 
1897. State v. Hurd. 101 Ia. 391. 70 N. W. 613 
(incest.; former acts 01 intercourse admitted) ; 
]91)1. State v. More. 115 Ia. 1i8. 88 N. W. 322 
(aduJ tery; subscquent undue familiarities. 
admitted); 1906. Stat.e v. Judd. 132 lB. 296. 
109 No W. 892 (incest; prior acts admitted) ; 
1909. State v. Brown." Ia. ' • ]21 N. W. 
51a (adul.tery; adultt'rous rC'lutions up to 
the time of the indictment. admitted); 1!l12. 
State t·. Heft. 155 Ia. 21. 134 N. ·iV. 950 (in

. cest: prior acts. admissible; subsequent acts. 
not decided); 1917. State v. Peiser. 182 10.. 
1, IG3 N. \Y". 600 (incest; subsequent acts. 
admitted) ; 
Kansas: 1914. State o. Ball. 93 Kan. 606. 144 
Pac. 1012 (concubinage; the parties' cohabi
tation some se\'en years before. admitted; 
K"/ltucky: 190]. Smith v. Com .• 109 Ky. 685. 
GO S. W. 531 (incest; similar act \\ithin a few 
months. admitted); 1908. Robards v. Robards. 
-' Ky. • 109 S. W. 422 (diyorce for adul
tery; other acts prior and subsequent. admis
sible) ; 
LOIlI~iana: 1903. State v. DeHart. 109 La. 
570. 33 So. 1305 (incest; prior act:! admitted) • 
Mai/IC: 1881. State t'. Witham. 72 Me. 531. 
5:34 (ndulterous intercoursc before and after 
the time charged; admitted in discretion); 
M arylalld: 1898. Shufeldt v. Shufeldt. 86 
l\Jd. 51!i. 39 At!. 416 (prior undue intimacy. 
received). 1917. Wagncr v. Wagner. 130 Md. 
a·16. 100 Atl. 3134 (divorce (or adultery; sub
sequcnt adultery here admitted to remove 
defense of condonation); 
M (UsachulJctis: 1833. Com. v. Merriam. U 
Pick. 518 (former improper relations with 
the defendnnt. admitted; .. a woman who 
would so conduct herself would be more likely 
to commit the fact alleged against her than if 
her deportment had been modest and dis
creet'"); 1854. Com. v. Horton. 2 Gray 355 
(subsequent adultery with the same person 
in another connty. excluded; no clear reason 
given); 1858. Com. v. Thrasher. 11 Gray 450 
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(adultery: prior acts for adultery and improper 1!l0!). Hoxie v. Walker. 75 X. H. 308, 7! At!. 
familiarity, admitted. "with the purpose of IS:! (alienation of affections of plaintiff'a 
showing a disposition in the parties to commit husband; defemlallt's hostile conduct to the 
such a crime and as bearing on the probability husband two mcnths after suit brought, held 
of its commission on the occasions alleged": not imp:operly admitted in discretion) : 
but subsequent acts reiected on the authority ,Yew ·'-''l'SC/I: 1899. State v. Snover. 64 X. J. 
of Com. J. Horton); 1858, Com. 'V. Pierce. 11 L. G5. 14 Atl. 8.50 (adultery in another county. 
Grar 447 (like Com. 1'. Thrasher); 1859. Com. admitted); 1900. State v. Jackson. 65 X. J. 
r. Lahey, 14 Gray 92 (attempting to distin- L. 62. 46 At!. 767 (other acts of adultery. ad
guish Com. v. Horton. 2 Gray 35·1. and. follow- mitted); I!)OO, State to. Sno,·er. 65 N. J. L. 
ing Com. r. Merriam); 1867. Com. r. Curtis. 289. 47 At!. 583 (prior adultery in another 
97 Mass. 574 (prior and subsequent acts of county. admitted); 1915. State v. Uuttbcrg. 
sexual intimacy admitted, to show the adul- 87 N. J. L. 5. 93 At!. 97 (fornication: acts 
tery); 1869. Thayer t. Thayer. 101 Mass. 111 of intercourse by defendant with another 
(di"orce for adultery; adulter~- between the woman. excluded) ; 
parties since the date of the libel. admitted; New Mexico: 1902, U. S. r. Griego. 11 N. M. 
overruling Coru. r. Thrasher and Com. v. 392. 72 Pac. 20 (adultery; conduct four years 
Horton on this point; quoted pust); 1873. Com. before. admitted) ; 
r. Nichols. 1H Mas~. 288 tadultcry in ~nother New }'oTk: 18·15. Lockyer r. Lockyer. 1 Edm. 
county. admitted); 1888, Brooks v. Brooks. S~!. C. 108 (other improprieties. admitted); 
145 Mass. 574,14 N. E. 777 (divorce for adul- 18,,9. Stephens r. People. 19 N. Y. 549, 571 
tery; indccent familiarities and sexual inter- (wife-murder; the dt'fl'lldant's improper at~ 
course with the third person before marriagc tachment to n third person bcing nlleged us a 
admitted as "tending to pro"e sexual inti- moth'c, c\'ide!lce of his feelings towards her 
macy with the same person" after marriage) ; lIearly a year aftcr the wife's death. admit. 
Mi;:higan: 1858. People 1'. Jenness, 5 Mich. ted;" 10"e and jealousy arc g~nerally con-
305. 319 (incest; other acts of sexual inter- ceded to he ellduring passions"); 1922. 
course and of familiarity. for Ih-e years pre- Tuttle r. Tuttle. :-\. Y. S'l!>. ,191 N. Y. 
ceding. admitted); l!:iSl. People t'. Carrier. Supp!. 760 (di"on'e for adultery; ~ubsequent 
4(. Mich. 442, 446. 9 N. \Y. -187 (enticeme.1t oi relations of co-rcspond:mt with dcf,'ndant. Clt

a minor for prostitution. etc.; former illicit eluded) ; 
relations of the defendant with her :.ulmitted); North Caro/i,w.: ISS::!, State r. I\:cmp. 87 N. 
1893. People v. Skutt. 96 :'Iich. 441l. 450. 50 C . .'laS (habitual illicit relations of the same 
N. W. 11 (incest; prior intercourse during pCrOif)nS more than two years before. admit. 
eight years, admitted); 1900. Matthews t,. ted. as "shedding light upon the present re
Detroit J. Co .• 123 Mich. 608,82 N. W. 2·13 (im- lations if kept up "); 1883. State v. Pippin, 
proper conduct three months later. admitted) ; S8 N. C. 6·1() (same); IS!)7. State v. Uahy. 121 
1911. Merrill tI. Leisenring, 166 l\lich. 219. N. C. 682. 28 S. E. ·IDO t" facU! that transpired 
131 N. W. 538 (alienation of affections; the since the finding of thc indictment", admit
parties' relations after suit begun, admitted): ted); 1S9!). State t·. Beard. 124 X. C. 811 
1913. People v. Davis. 175l\Iich. 594.141 N. W. 32 S. E. 804 (fornicatiull and adultery; other 
667 (adultery; subsequent acts. excluded; ig- intercour~e ill unother county, admitted); 
noring Matthews t'. Detroit Co.}: 1920. Ohio: l!H4. State r. Reincke. Oh .• 106 N. 
People v. Luce. 210 Mich. G21. 178 N. E. 52 (incc~t; subsequent incestuous acts • 

./W. 54 (indecent liberties; eyid<'lIce of a admis,;ihle; distinguishing Rason t·. State. ulIre
V similar offence with another child, not nl- ported. which excluded such e\'idcnce in rape) : 

lowed to be sbown in contradiction of dc- Oreoon: 190·1. State v. Eggleston. 45 Or. 346. 
fell.!ant·s denial on cross-examination); sec 77 Pac. taS (adultery; intercourse between 
!h~ comments below. IV. Rape under Age. on the parties at other prbr times. admitted): 
Pt'Oplc v. Brown, Mich .• and People v. Palm· P~nllsylrania: 1 jv9. Gardner r. !\Iadeira. 2 
\)erg. Mo.); Yeates 41:6 (crill!. ~on.; admitting indeccnt 
Missouri: 1907. State v. Pruitt. 202 Mo. 4!). conduct. et(' .. l'r')\'hIed first some direct c"i-
100 S. W. 431 (incest: prior acts of intercourse dence is olT,'r' ,! . ,i t lw acts charged at the times 
and lascivious familiarity, admissible); specified); l~(ji, Sherwood v. Titman. 55 Pa. 
lo.'ebraska: 1877, Statc v. Way. 5 Xebr. 283 77. 7!) (crim. con.; improper intimacy be
(improper familiarities he fore and after the tween the defendant lind the plaintiff's wife 
time charged, admissible); 1909. Peterson tI. after the latter had left him. admitted, on the 
State. 84 Nebr. 76. 120 N. W. 1110 (incest; Bame principle as in Gardncr t'. Madeira); 
former acts here excluded. being offercd by 1895. Com. v. Rell. 166 Pa. 405. :31 At!. 123 
hearsay only) ; (incestuous fornication; prior intercourse. 
N(w Hampshire: State r. Wallace. 9 N. H. barred by statute. admitted); 
515 (previous improper conduct IIdmitted. Rhode Is!a"d: 18!l9, Uose t·. Mitchell. 21 R. 
but treated rather as indicating a design); 1. 2jO. 4:i At!. G7 (alienatirm of wife's affec-
IS57. State v. Marvin. 35 N, H. 22. 28 (same); tions, intimary of plaintiff's wife with defcnd-
IS9!). Burns v. Burns. 68 N. H. 33. 44 At!. ant afwr separation, admitted as indicating 
i5 (prior acts of familiarity. etc .• admitted, prior state of feelings) ; 
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Tennes6ee: 1873. Cole v. ~tate. 6 Baxt. 242 542 (similar); 1887, U. S. v. Peay, 5 Utah 
(improper familiarities between the persons. 263. 14 Pac. 342 (similar); 1887, U. S. t. 
before the statutory period and after prose- Smith, 5 Utah 23:!. 14 Pac. 291 (similar); 
cution begun. held admissible); !!JOI. State v. Neel, 23 Utah 541, 65 Pac. 494 
Texas: 1870, Richardson v. Statl:'. 24 Tex. (illicit intercourse; prior acts of familiarity, 
142 (cohabitation for a "scri('s of months ", admitted in corroboration); 1912. State ,. 
admitted); 1893, Bu.nett v. State. 32 Tex. Hansen, 40 UWI 418. 122 Pac. 375 (adultery; 
Cr. 86, 22 S. W. 47 (incest; prior and subse- subsequent acts inadmissible; State v. HiI-
quent intercourse. adruissibJt'); 1893. Wood berg. infra. followed); 
v. State. 32 Tex. Cr. 476, 478, 24 S. W. 284 Vennonl: 1876. State t!. Bridgman. 49 Vt. 
(slander charging incest; incest a few months 202. 209 (adultery; "a great llIany acts of fa-
before. admitted); 1898. Duncan v. State. 40 miliarity and severul acts of adultery" within 
Tex. Cr. 591, 51 S. W. 372 (fornication; acts seven years, admitted; also other aCts at a 
more than two years previous, excluded, ex- subsequent time); 187S. State v. Colby, 51 
cept "under peculiar circumstances"; no Vt. 291. 293. 296 (obscure); 1879, Stak: v. 
authority cited); 1904. Clifton t. State. 46 Potter. 52 Vt. 33, 40 (adultery; acts scven 
Tex. Cr. 18, 79 S. W. 824 (incest; a series of years before, admitted) ; 
subsequent acts, including some covered by Wasl.inolon: 1903. State 1~. Wood, 33 Wash. 
other indictments, excluded; Burnett v. 290. 74 Pac. 380 (incest; other prior acts of 
State. 8upra. overruled. on the authority of intercourse between them. admitted); 1905, 
Smith v. State. infra, Rape under Aoe, and no State v. Nelson. 39 Wash. ::?21. 81 Pac. 72 
other of the above cases cited; this opinion (similar) ; 1914. State 1'. Jones. 80 Wash. 588, 
merits the censure of the Texas bar; it not 1·12 Pac. 35 (seduction; subsO'luent acts ofin-
only overthrows exact precedents. but ;n so tercourse, admitted) ; 
doing it introduces, upon the scantiest con- Wiscon.~in: 1858. Ketchingman v. State, 6 
eideration. a heretical and inferior rule. and Wis. 426 (another udlJltery admitted. but 
crclltes unnecessary difficulties in the proof under a second count); 180.5. Porath r. 
of this crime); 1905, Wiggins t'. State. 47 State. 90 Wis. 527. 63 N. W. lOGl (familiari. 
Tex. Cr. 538. 84 S. W. 821 (r!lpe and incest; tics. admitted). 
prior acts of intercourse. C'xclur!ed; Clifton II. Seduction. Breach of Marriage Promise. 
v. State not citt'd); 190.5, Freno.h v. State. and Bastardy: EXGLAXD: 1877. Verdin r. 
47 Tex. Cr. 571, 85 S. W. 4 (adultery; rule of Wray. 2 Q. B. D. 611 (bastardy; acts of 
Clifton 1'. State applied, but now held to admit familiarit.y. before tht' probable time of bcget-
acts of intimacy short of criminal intercourse, ting. with the alle::;ed father. admitted); 
if not too remote); 1906. Gillespie t'. State. UNITED STATES: bid. 1890. Ramey v. State, 
49 Tex. Cr. 530. 93 S. W. .556 (Clifton v. 127 Ind. 243. 26 N. E. 818 (bastardy; acts of 
State followed; here excluding vr:or acts intercourse prior to the allcg('d time of con-
more than ten years before); 1909. Barrett v. eeption, admitted to show" the probabilit~· of 
State. 55 Tex. Cr. 182. 115 S. W. 1187 (in- intercourse having taken place at subsequent 
~est; prior and subsequent acts admissible. times"); 1905. Walker v. State. lG5 Ind. 9·1. 
following Burnett v. State); 1909, Skidmr,re 74 N. E. 614 (bastardy; the defendant. alleg-
v. Stato. 57 Tex. Cr. 497. 123 S. W. 1129 (in- ing that B. was the father. was allowed to 
cest; prior intercourse excluded; Davidson. introduce the relatrix' admissions that she and 
P. J .• this time again obtaining the Upper hand, B. had had intercourse on o~casions prior to the 
and declaring that as "Barrett v. State was time of conception); la. 1898. State v. Hughes, 
decided upon the authority of Burnettv. State ", 106 Ia. 125, 76 N. W. 520 (d('fendnnt's state-
which" had beon overruled in Clifton 1). State ment. n week later. that he was going to the 
and followed in subsequent cases", and that prosecutrix's house for intercourse. aomitt('d); 
as Clifton 1'. State "is correct", "the Barrett Kans. 1917. State e.'! reI. Botts t'. Stout, 101 
case therefore is overruled"; Ramse),. .T., I{an. 600. 168 Pac. 853 (bastardy; defendant's 
diss.; thus the seesaw goes on. c('rminly no indecent liberties \\;th otlwr women. exrIuded) ; 
such persistency of dissent has been recorded Ky. 1919. Cline v. Com .• 18G Ky. 429.216 S. W. 
outside of the Federal Supreme Court); 1914. 594 (seduction; rape of prosecutrix by de-
Vickers v. State. 75 Tex. Cr. 12. 169 S. W. 669 fendant some months later. not admitted, on 
(incest; Barrett Case followed, admitting the facts); Md. 1853. Keller 1'. Donnelly. 
prior intercourse for a period of years); 192::), 5 Md. 213. 219 (seduction; the defelldallt'~ 
Rodriguez v. State. ' Tcx. Cr. • 236 S. W. relations with the daughter Ih'c Yl:'ars later. 
726 (incest; subsequent intercourse receh'cd; admitted as throwing light on their rel:ltions at 
prior rulings reviewed; rule of Skidmore v. the time III1l"ged): Mich. 1876. People 1'. Clark. 
State repudiated) ; 33 Mich. 112. 115 (seduction; pre\;ous acts 
Utah: 1885. U. S. v. Musser. 4 Utah 153. 7 of intercourse. but not subscquent ones. ad· 
Pac. 389 (bigamous cohabitat.ion; cohabita- mitted); HlOO. Pl"ople v. Jnmieson. I!H j\Iich. 
tion with the same women before the date 164. 82 N. W. S35 ("ncts of intercourse and 
charged. admitted to show "his inclination undue famili:lrity" before and after the alleged 
and disposition to cohabit with the women ") : time of conception. admissible>; 1902. People 
1886, U. S. :I. Groesbeck. 4 rt!lh 487. 11 Pac. v. Elco. 131 Mich. 519. 91 N. W. 755 (seduction; 
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intimate relations of the parties after pregnancy v. People. 55 N. Y. 516 (same); N. Car. 1846. 
ascertained. admitted); N. Car. 1897. State 11. State 1). Jefferson. 6 Ired. 305 (that she had been 
Robertson. 121 N. C. 551. 28 S. E. 59 (se- his concubine. or had suffered him to take 
duction; latcr intercourse between the parties. liberties. admitted); Oh. 1858. McCombs v. 
admitted); S. Dak. HH2. State 11. Holter. 30 State. 8 Oh. St. 643. 646. semble (admissible) ; 
S. D. 353. 138 N. W. g53 (seduction; subse- 1862. McDermott 11. State. 13 id. 331. semble 
quent acts. admitted); Tex. 1919. Ice v. State. (same); '1-'1. 1894. State 11. Hollenbeck. 67 Vt. 
!l4 Tex. Cr. 418. 208 S. W. 343 (seduction; sub- 34. 30 AtI. 696 (the complainant's friendliness 
sequent intercourse. admitted on the facts; beforehand. admitted); Wia. 1893. Proper v. 
prior cases explained); VI. 1865. Thayer v. State. 85 Wis. 615. 628. 55 N. W. 1035 (rape; 
Da\;s. 38 Vt. 163 (bastardy; intercourse previous indecent assaults upon the complain-
three years before. admitted. as showing a ant. admitted to show a desire to gratify his 
familiarity making the all('ged intercourse more passions with hel); 1902. Bannen 11. State. 115 
probable); Wash. Ig14. State v. Tilden. 79 Wis. 317. 91 N. W. 964 (rape; prior relations 
Wash. 472. 140 Pac. 680 (seduction; prior of the parties. admitted to show probable con-
intercourse admitted). Bent). 

Compare the additional cases cited posl. IV. Rape under Age of Consent: ENGLAND : 
§ 401. 1913. Shellaker's Case. 9 Cr. ApI>. 240 (carnal 

III. Rape (the evidence offered is. where knowledge of a girl under 16. prior to the six 
not otherwise mentioned. of former intercourse months limited by statute. admitted as evi-
between the parties. to show the woman's de nee of an "amatory passion "); 1913. The 
probable consent; compare also the cases King v. Shellaker. [1914] 1 K. B. 414 (carnal 
cited an/e. § 357) ; knowledge under 16; previous acts of inter-

ESGL.\ND: 18iO. R. v. Cockcroft. 11 Cox course. admitted; St. 1885. 48-9 Vict .• c. 69. 
Cr. 410. Willes. J.; 1871. R. v. Holmes. 12 § 5. limiting time of prosecution. held not to 
Cox Cr. 141 (indecent cO:lduct admitted; but excludt> conduct more thun six months earlier) ; 
not passed upon); 1887. R. v. Riley. 16 Cox Cr. 1914. Rogers' Case. 10 Cr. App. 276 (carnal 
191 (Coleridge. L. C. J.: "It renders it more knowledge of a girl under age; a pre· .. ious 
likely that she would or would not have con- similar offence. held admissible). 
sentcd"); and cases cited ante. § 200. U:-TlTED STATES: Arkansas: 1920. Howell t1. 

UNITED STATES: Jlla. 1887. McQuirk~. State. 141 Ark. 487. 217 S. W. 457 (carnal 
State. 84 Ala. 435. 438 (admitted); 1889, knowledge of a fcmale under 16; defendant's 
Barnes v. State. 88 Ala. 204. 207. 7 So. 38 intercourse with her after 16. Ildmitt~d); 1918. 
(rape; "prior acts of undue intimacy". re- Crawford v. State. 132 Ark. 518. 201 S. W. 
ceived to show the complainant's probable 784 (rape under age; <)ther similar offences. 
consent); Ark. 1855. Pleasant r. State. 15 admitted on the facts) ; 
Ark. 62-1. 643 (admitted); Cal. 1896. People r. California: 1903. People v. Edwards. 
Rangod. 112 CuI. 669. 4·1 Pac. 1071 (question Cal. '. i3 Pac. 416 (rape under age; prior 
resen'ed); Ill. 1873. Shirwin v. People. 69 III. intercourse. and prior and subsequent ilU-
56. 59. scmhle (adooissible); Ind. 1880. Eyler proper familil,rity. between the two. admitted 
r. State. 74 Ind. 49. 51 (admissible); 1888. .. to prO\'e the adulterous disposition of the 
Bedgood v. State. 115 Ind. 275. 278. 17 N. E. 621 defendant"; Ig09. People v. Soto. 11 Cal. 
(same); Iowa: 1919. Wildeboer v. Petersen. App. 431. 105 Pac. 420 (other acts before 
187 la. 1169. 175 N. W. 349 (cil;1 action for and after. admissible); 
rape; prior acts of familiarit.y. admitted for CoIMOOo: lU19. Laycock 11. People. 66 Colo. 
the plaintiff); Miell. 1882. Hall 11. People. 47 441. 182 ·Pac. 880 (rape under age; other 
Mich. 636. 11 N. W. 414 (friendly relations of acts with the female. admitted) ; 
the parties. not improper. admitted to show Connecticut: Ig07. State v. Sebastian. 81 
that the defendant would prohably seek to Conn. 1. 69 Atl. 1054 (rape under age; inter-
obtain intercourse by persuasion. not by course three months later. admitted); 
force); 1888. Peopl~ v. r.IcLean. 71 Mich. 310. Idaho: 1904. State v. Lancaster. 10 Ida. 410. 
38 N. W. 871 (admissible); Mont. l!lg8. State 78 Pae. 10S1 (rape under age; prior aets of 
r. Bowser. 21 Mont. 133. 53 Pac. 179 (rape; intercourse between the parties. admitted); 
the relationship between defendant and prose- 1911. Stnte r. Henderson. 19 Ida. 524. 114 
cutrix. admitted. to indicate that the latter Pac. 30 (statutory rape; other intercourse 
resisted as much as could be cxpected); N. fl. before and after. admitted) ; 
1861. State v. Forschner. 43 N. H. 89 (admis- Illinois: 1910. People v. Everham. Ill. • 
sible; put on the ground of character); 1863. 93 N. E. 373 (rape of a daughter under age; 
State 11. Knapt>. 45 N. H. 151. 156 (rape; the other acts with the same daughter. semble. 
defendant's indecent solicitations of the prose- admissible); 1911. People r. Gray. 2 51 Ill. 
cutrix six months before. admitted as invoh'ing 431. 96 N. E. 268 (rape undcr age; other 
"a motive or passion that would render the intercourse with prosecutrix. admitted; also 
commission of the act charged more prob- postal cards sent by defendant to her); 1912. 
able"); N. Y. 1838. People 1:. Abbot. 18 People r. Gibson. 255 Ill. 302. 99 N. E. 599 
Wend. 194 (admissible); 1857. People to. (rape under aile on C.; testimony of other 
Jackson. 3 Park. Cr. 398 (same); 1874. Woods young girls to the defendant's similar acts to 

735 



§ 398 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

them ranging over six months. excluded. intercourse with other girls under 18. ete .• 
also testimony of P. that at the same place not admitted on the Cacts) ; 
and occasion and in the prescnce oC C. defend- Mi8sissippi: H114. Collier v. Stote. 106 Miss. 
ant did the same act to P.; the latter ruling 613. 64 So. 373 (rape on his own daughter 
is absurd; sueh o:Jenccs might almost as well aged 13; sUbsequent acts oC rape during 
be given immunity); 1919. People v. Findley. nearly a year, excluded; unsound, beine 
286 III. 368. 121 N. E. 608 (rape under age; misled by the Texas decisions); 
prior acts in another count!·. admitted); 1918. Missouri: 1906. State v. Pllimberg. 199 Mo. 
Barker v. State. 183 Ind. 263. 120 N. E. 593 233. 97 S. W. 566 (rape under age; subsequent 
(carnal kn:lwledj!''j of a female child; de. acts are inadmissible. but prior acts are ad· 
fendant's pr;o~ intercourse with the child. missible; it is unfortunate that this Court. 
admitted) ; upon a careful consideration of the subject. 
Iowa: 1902. State v. King. 117 la. 484, 91 should adopt this illogical and unpractical 
N. W. 768 (anlther act of iLltercourse a week view. which makes the rule of e~;dence run 
or 80 later. admitted); 1893. People I'. Abbott. counter to human nature; in selecting People 
97 Ia. 484. 486. 56 N. W. 862 (admitted. to v. Clark. !o.Iich .• supra. as its guide. it took a 
show their .. rp:ations" and .. opp"rtunity ") ; Court which has been the most inconsistent 
1905. State ';. Sheets. 127 Ia. 73. 102 K. W. on this subject and one whose precedents 
415 (rape under age; assault on other girls are thereCore oC small value);. 1920. State ~. 
in the same place and the same day. admitted); Belknap. Mo. • 221 S. W. 39 (statutory 
1910. State v. Neubauer. 145 Ia. :137.124 N. W. rape; other assaults on the child admitted 
312 (lascivious conduct with a male minor; to show intent); 1920. State v. Harris.
former similar acts with the same minor. ad- Mo. • 222 S. W. 377 (statutory rape; other 
mitted) ; acts oC intercourse. excluded; repudiating 
Kansas: 190·1. State v. Borchert. 68 Kan. the ruling in State v. Belknap. sU'J1Ta; the 
360. 74 Pac. 110S (other acts of intercourse opinion makes an effort to find constitutional 
between tbe parties. admitted); H105. State authority for this; unsound; Williams. 
r. Oswalt. 72 Kan. 84. 82 Pac. 513 (subse- P. J .• diss.) ; 
quent intercourse inadmissible); 1906. State .Montana: 1903. Sta-te v. Peres. 27 Moat. 
v. Stone. 74 Kan. 189. 85 Pac. 80S (carnal 358. 71 Pac. 162 (other intercourse with the 
knowledge under age; subsequent 3S well as prosecutrix. admitted); 1915. State v. Harris. 
prior acts of intercourse. etc.. admitted; 51 Mont. 496. 154 Pac. 198 (statutory rape; 
State v. Borchert appro\'cd); 1911. State v. other intercourse between defendant and' 
Brown. 85 I{an. 418. 116 Pac. 50S (rape under complainant. admitted); 
age; subsequent intercourse. admitted); Nebraska: 1904. Bluir v. State. 72 Nebr. 501. 
Louisiana: 1921. State v. Wichers. 149 La. 101 N. W. 17 (rape under age; improper 
643. 89 So. 883 (rape under age; other familiarities hetwet'n the two. admitted); 
acts between the parties. admitted); 1922. 1904. Woodfllfl' v. State. 72 Nebr. 815. 101 
State v. Emory. 151 La. • 91 So. 659 (car- N. W. 1114 (subsequent intercourse with the 
nal knowledge o( a minor; prior conduct with prose('utrix. admitted); 1908. Leedom v. 
another Cemale. excluded); State. 81 :\'ebr. 585. 116 N. W. 496 (rape under 
"UcMoan: 1906. People v. Brown. 142 Mich. age; subsequent acts of intercourse. ad· 
622. 106 N. W. U9 (subsequent acts oC inter- mitted) ; 
ceurse. after the statutory age. excluded. ap.. New Mexico: 1918. State ~. Whitener. 25 
proving People v. Etter. 81 ll,lich. 5iO. 45 N. W. N. M. 20. 175 Pac. 870 (statutory rape; 
1109. and apparently disappro\'ing People v. other similar acts betweon the parties. ad· 
Jamieson. supra. par. II of this note; no mitted) ; 
principle is stated. and the opinion entirely New 1:'or1:: 1900. People v. Flaherty. 162 N. 
ignores the reasoning applicable to the··ques- y. 532. 57 N. E.73 (intercourse under age of 
tion. and tends to confuse the precedents in consent; other intercourse admissible only 
this State); 1915. People v. Coston. 187 in corroboration. when other e\'idence c.C act 
Mich. 538. 153 N. W. 831 (rape under age; charged is in the case); 1914. People r. Thomll
former similar acts with the complainant's son. 212 K. Y. 249. 106 N. E. 78 (rape under 
sister. excluded) ; age; subsequent acts oC intercourse. held 
Minnesota: 1912. State v. Schneller. 120 admissible); 
Minn. 26. 138 N. W. 937 (rape under age; Ohio: 1906. State v. Lawrence. 74 Oh. 38. 77 
prior acts. admitted; subsequent acts. not N. E. 266 (rape under age; the defendant's 
decided); 1916. State v. Shtomme. 133 Minn. confessions of other acts oC intercourse with 
184, 158 N. W. 48 (carnal knowledge under the child more than two years later. excluded); 
age; similar prior and subsequent conduct 1910. Boyd v. State. 81 Ohio 239. 90 N. E. 
with other females who were with the one in 355 (rape under age;. int6rcourses between 
question. allowed); 1921. State v. l\fePadden, deCendant and prosecutrix within two months 
150 Minn. 62. 184 N. W. 568 (rape under age; before. admitted) ; 
prior and subsequent intercourse between the Oklahoma: lilO.';. Cecil I): Terr .• 16 Ok!. 197. 
two. admitted); 1922. State ~. Friend. Minn. 82 Pac. 65! (rape under age; prior acts of 
-. 186 N. W. 241 (statutory rape; defcndullt'R intercourse. admitted, but not subsequent 
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ones; the Court's BSsertion that" it is just as 
wen settled that such subsequent acts" are 
inadmissible is wholly unjustifiable; only 
Michigan decisions are cited for this. and in 
that jurisdict.ion the precedents nrc confused 
and· inconsistent); 1913. Morris v. State. 9 
Oklo Cr. 241, 131 Pac. 731 (rape under age; 
subsequent acts. admitted; overruling Cecil 
V. Terr .• supra); 1913, Allen V. State. 10 Ok\. 
Cr. App. 55. 134 Pac. 91 (rape on the defend
ant's daughter aged 15; the prosecution's 
evidence that the girl had had a child by a 
negro WBS held improperly admitted; ap
parently this evidence was calculated to 
heighten the prejudice against the accused; 
moreover. the girl was apparently a degenerate 
and a maker of false charges); 1914. Flowcrs 
V. State, 10 Ok!. Cr. 494. 138 Pac. 10·n (rape 
under age; other intercourse during the next 
three years, admitted); 1917. Pcmn t. State. 
13 Oklo Cr. 3G7. 164 Pac. 992 (statutory rape; 
subsequent intercourse between the parties. 
admitted); 1918. Taylor v. State, 1<1 Ok!. Cr. 
400, 171 Pac. 739 (rape under age" contin
uous unlawful relation" between the parties. 
admitted); 1922. Marlow v. 8tate, Ok\. 
Cr.' • 202 Pac. 1048 (rape under age; sub
sequent as well as prior acts of intercourse 
between the parties. admissible) ; 
Oreoon: 1897. State t'. Robinson. 32 Or. 
43. 48 Pac. 357 (other intercourse with the 
prosecutrix, admitted); 
South Carolina: Hill. State V. Riche~', 88 
S. C. 239. 70 S. E. 729 (rape under age. prior 
and SUbsequent acts. admissible); 
South Dakota: 1910. State 1'. Sysinger. 25 
S. D. 110. 125 N. W. 879 (rapC' und~r age; 
former acts of intercourse. admitted); 1911. 
State v. Rash, 27 S. D. 185. 130 ~. W. III 
(other intercourse with the prosecutrix. ad
mitted); 1918. State v. Yeager, 41 S. D. 51. 
168 N. W. 749 (rape under age; subsequent 
intercourse. admitted) ; 
Tennessee: 1904. Sykes 1'. State. 112 Tenn. 
572. 82 S. W. i85 (rape under age; prior und 
subsequent intercourse. admitted) ; 
Texil8: 1899. Rogers r. State, 40 Tex. Cr. 
355. 50 S. W. 338 (other acts of intercourse 
between the parties. admissible to show the 
probability of the offence); 1903. Smith V. 

State.' Tex. Cr. .73 S. W. 401 (sub~e
quent intercourse with the same woman. ex
cluded; repudiating prior cont.rary rulings; 
Henderson, J., semble. diss.); 1903. Smith ~. 
State. Tex. Cr. '. 74 S. W. 55G (rape 
under age; prior intercourse in another 
county, excluded) ~ 1904. Henard t. State, 
46 Tex. Cr. 90. 79 S. W. 810 (rape under age; 
subsequent intercourse. excluded. following 
the foregoing cases; but the ruling is unsound 
on the facts. for the evidence tended to ex
plain awa;- a circumstance discrediting the 
prosecutrix); 19M. Henard V. State. 47 Tex. 

.... OL. I 47 

Cr. 168. 82 S. W. 665 (intimacy short of crim
inal intercourse is admissible); 1905. French 
V. State. 47 id. 571. 85 S. W. 4 (foregoing rule 
approved); 1911. Battles v. State. 53 Tex. Cr. 
202. 109 S. W. 195.63 Tex. Cr. 147. 140 S. W. 
783 (rape under age; prior and subsequent 
intimacy, admissible; .. it should be go\'
erned by the facts of euch case" whether 
other act!! of intercourse arc admissible; prior 
cases examined. and a number declared to he 
overruled; Da\'idson. P. J.. diss.); 1921. 
Crosslin V. Stute. !lO Tp.x. Cr. 467. 235 S. W. 905 
(statutory rape; parties' prior a!:~ of inter
course. admitted) ; 
Utah' l!JOO. State r. Hilberg, 22 Utah 27. 
61 Pac. 215 (subsequent acts arc inadmissible; 
Barteh. C. J .• diss. on this point. and prop
erly); 1911. State t. Mattivi. 39 Utah 334 • 

• 

117 Pac. 31 (rape under age; subsequent acts 
of intercourse. inadmissible; McCarty. J., 
diss. on this point; this would have been a 
good opportunity to repudiate the unsound 
precedent of State r. Hilberg) ; 
l'ermonl: 1905, State V. Willett. 78 Vt. 157. 
62 Atl. 48 (rape under age; other acts of 
intercourse before und since. admitted) ; 
l\'ashinoton: 1903. Stale V. Carpenter. 32 
Wash. 254. 73 Pac. 357 (rape on a daughter 
under nge; that the defendant had on several 
occasions nttempted to induce another 
daughter to ha\'e intercourse with him. ex
eluded; unsound; 110 authoritie~ cited); 
1903. State r. Fetterly. 33 Wash. 599. 74 Pao. 
810 (other acts of interrourse between the 
parties. admitted); 1906, State t. Marselle. 
43 Wash. 273. 8G Pac. 5S6 (rupe under IIlle; 
dC'fendant's attempt to seduce another girl. 
ex dude d) ; 190G. State v. Mobley. 44 Wash. 
549. 87 Pac. 815 (rape under age; other acts 
of intercourse. admitted) ; 1921. State r. Sigler. 
116 Wash. 5S1. 200 Pac. 323 (rape undt'r age; 
other acts of the sort ~;th the girl. admitted) ; 
1922. State v. Crowder. - Wash. . 205 Pac. 
850 (stu tutory rape; subsequent acts between 
the parties. and the details. admitted>: 
W!l..t Viroi1lut: I!l:!l. State t. Driwr. &8 W. Va. 
'!"'!!. 10 ... S. E. b~l (attl'lIlpt at rape nuder age; 
prior attempts on the same female. held 
adplissible .. to show the lustful disposition of 
the defendant"; which is unsound in state
ment. though correct in result) ; 
Wiscolr.sin: 1902. Lanphere t·. State. 114 
Wis. 1!J3. 89 N. W. 128 (rape under the age 
of consent. the girl being in fact willing; other 
intercourse admitted>; 1905. Grabowski v. 
State. 12G Wis. 447. 405 N. W. 805 (indecent 
liberties; prior liberties. admitted); 1910. 
Robinson to. State. 143 Wis. 205. 126 N. W. 
750 (rape under age: lasci\;ous approaches 
to other minor females. admitted. on the facts, 
to rebut a defence). 

For preonancl/. as c\;dence, sec ante, '168. 
n. 3. 
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§ 399 EVIDENCE TO PROVB EMOTION OR MOTIVE [CHAP. XIV 

§ 399. Same: General Principles. The process of argument here invoh-es 
(a1lie, § 39.=» three steps, namely, (a) from the Emotion to the Act charged, 

• (b) from a prior or subsequent Emotion to this Emotion at the time charged, 
and (c) from Conduct to the prior or subsequent Emotion. The evidence as 
offered takes the reverse order; it consists in conduct, and from this the first 
inference is to the then emotion, from this next to the emotion at the time 
charged, and from this to the act charged. All these steps are implied in 
the offer of such evidence, and questions may arise as to anyone of the steps; 
and, though the second is the only legitimate subject of the present treat
ment (the first and the third im'olving respectively the principles of § Hi 
and § 394, ante), it is com'enient to deal with them all in this place. 

(a) That a sexual desire of A for B is relevant to show the probability of 
A's doing that which will realize this desire cannot be and is not questioned; 
and no evidential difficulties arise at this point: 

, 

1869, COI.T, J., in Tha!ICr v, Tha,lJrr. 101 ~Iass. 113: "The evidence by which the act 
of adultery is provcd is seldom direp.t ... , When adulterous disposition is shown to 
exist between the partieR at the time of the alleged act, then mere opportunity, with com
paratively slight circulIlstances showing guilt, will be sufficient to justify the inference 
that criminal intercourse has actuall:r' taken place." 

1876, WHEELER, J., in State v, Bridgman, 4fl \'to 210: "The offence charged in this p.ase 
cannot ordinarily be committed till the restraints of natural modesty and the safeguards 
of common deportment and conventionalit;y ha\'e bcen owrcome h~' gradual approaC'hes 
and the relations of the parties have been changed from those usually existing- between 
the sexes to the most intimate ... , Thus it appears that the true relation of the parties 
to each other in this respect is very material and proper to be shown." 

1884, ELLIOTT, C .• J., in Slal/! \', MarkiTl8, 95 Ind. 465: .. It is a rule of elementary logiC', 
as well as of rudimentary law, that e\'iclence which tends to establish facts rendering it 
antecedently probable that a giwn cvent will occur, is of material rele\'ancy and strong' 
probative force. It is more probable that incestuous intercourse will take place between 
persons who have conducted themseh'es \dtll indecent familiarity than hetween those 
whose behavior has been modest and discreet." 

(b) That this (lesire at a prior or sllb,~eq/le/lt tunc is re!e\'ant to show the 
probable existence of the same desire at the time in issue is equally clear: 

li99, HU~IE, n., in BroIL·1t \', Smil", Iltlmc (fic.) :32 (action for filiation of an illegiti
mate child, the time of intercourse heing in doubt): "It is reasonable for the judge to 
eonsicier the situation and circumstanC'cs of the parties at a later periocl; , , , amI if 
these arc still such as to afford them the like temptations anrl opportunitie:< of meeting, 
, .. it is natural to presume that such an intercourse onC'(' commenced cloes not cease 
while those opportunities C'ontinue." 

1852, GOLDTHWAITE, J., in Lau',voll \'. SwinncII. 20 Ala. i6: "The fact to be established 
by the evidence is that the parties Ih'ed together in a certain condition; and if this par
ticular condition of life was pro\'(·r1 to exist. both IlIIt(>rior and subsequent to the time 
alleged in or covered by the indictment, an inference might often be correctly drawn as 
the e:'(istence of this condition during the intermediate period." 

1869, COLT, J., in Thaycr v. Thaycr, 101 :\'lass, 11:3: "It is true, that the fact to be 
proved is the existence of II criminal disposition at the timc of the UI't (·harged; h\lt the 
indicatiolls by which it is pro\'('d ma~' extcnd, and ordinarily do extencl, ov('r a periud of 
time both anterior and subsequent to it. .. , Whell once an adulterous disposition in twu 
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persoris towards each other is shawn to exist, a strong inference arises that it has had and 
will have continuance, the duration and extent of which may be usually measured by 
the power which it exercises over the conduct of the parties. It is this character of per
manency which justifies the inference of its existence at any particular point of time from 
facts illustrating the preceding or subsequent relations of the parties. . '. The limit, 
practically, to the evidence under consideration is that it must be sufficiently significant in 
character and sufficiently near in point of time, to have a tendency 'to lead the guarded 
discretion of a reasonable and just man' to a belief in the el";stence of this important fact 
to be proved. If too remote or insignificant, it will be rejected, in the discretion of the 
judge who tries the case." 

The limits oj time over which the evidence may range must depend largely 
on the circumstances of each case, 1 and should be left to the discretion of 
the trial Court.2 A subsequent existence of the desire is equally relevant with 
a prior one. It i~ true that the contingencies of error are different; i.e. in 
the former case, the desire may have been first induced by intervening cir
cumstances, in the latter it ma~' have been ended by them; but the strength 
of these contingencies is no greater in one instance than in the other. If 
for example the parties have been intimate during the entire year 1890, and 
an act of adultery is ('harged on July 1, an adulterous desire on Dec. 31 car
ries no less persuasive weight than an adulterous desire on .Jan. 1. That 
there is any distinction is generally repudiated.3 

(c) The conduct receh'able to prO\'e this desire at such prior or subsequent 
time is w/iatelu 1could naturally be interpretable as the e),"pression of sexual 
desire: 

1899, G"Rmsox, J., in Siall! \'. Snol'er, 64 N. J. L. 65. 44 Atl. 850: "Adultery, from 
its inherit stealth, is seldom provable apart from circumstanC'cs b~' whiC'h the disposition 
of the parties towards each other llIa~' he judged. Thi5 disposition develops gradually, 
and has a duration and prol,'Tess that generall~', if not always, antedate opportunity. Hence 
the total proof of adulter~' is not to be circumscribed by the time and space of a single act, 
but rather is to be extended as widel~' as the demonstration of the moral qualities involved 
Illay require. The discreet limit of such proof is the eharaeter of the eonduet sought to be 
shown, a point of which time, rather than geOb'Taph~', is apt to be the significant feature." 

Sexual intercourse is the t~'pical sort of stich conduct, but indecent or 
otherwise ii/l proper Jam ilia rities arc equall~' significant.4 That the inter
course is also itself criminal is no objection.s 

§ 400. Sa.rne: Discriminations in regard to Adultery and Incest. 
foregoing principles appl.~· equally to the sexual desire in all aspects. 

The 
But 

§ 399. 1 See instances in Eng .. Mass .• N. ing te, p4ah1i8h an independent crime i~ to be 
Y .• X. C .. Tex .. "t.; and the eddence may reject~d. although all acts which are only acts 
nntedate the statutory period of limitation. as of improper familiarity are to be admitted in 
in Eng .. Ala .. Pa .. Tenn. proof. There is no sound distinction to be thus 

• :\Iuss .. quoted supra: ~Ie. drawn. There is no difference between acts of 
• Ala., Me .• Md. (8eduction). l\Iuss .• Nebr. familiarity and actual adulte7Y committed. 

(seduction), N. Y .. Pu .• Tenn .• "t. COlltra, when offered for the purpose indicated. except 
Ind .. Mich. (seduction). ill the additional weight and significance of the 

• As in Eng .. Ala .. Ind .. Mass., l\Iich .. Nebr., I:Ltter fact. . .• There is no one net by which 
N. H .• N. Y .• Pa .• Vt., Wis. the moral status of the parties is'more clearly 

• Colt. J., in Thayer I'. Thayer. 101 l\fuss. defined"; see also the full discussion ante, 
113: .. [Ii it were an objection.] evidence tend- § 2IG. 
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§ 400 EVIDENCE TO PROVE EMOTION OR MOTIVE [CHAP. XIV 

for each sort of acts in which it becomes relevant, certain discriminations 
need to be made. 

Where adultery (civil or criminal) or incest is charged, the use of the evi· 
dence in question is to show a desire at the time charged, as indicating an act 
of intercourse, and thus the eyidence is predicated of the aile charged with 
that act. This distinction might become important where the sexual desire 
was evidenced, not by actual intercourse, but by solicitation or familiarities, 
whieh might be predicable of one only of the parties.! 

§ 401. Same: Discriminations in regard to Seduction, Ba.sta~dy, Breach 
of Promise, and Alienation of Affecti.:lns. Ordinarily, in seduction (whether 
an action by the parent or a criminal prosecution) and in bastardy, the act 
of intercourse being in dispute, the sexual desire at other times is offered as 
showing the probability of that act, and is predicated of the man charged with 
it; i.e. the usc is the same as in the preceding subjcct, and is resorted to b~' 
the plaintiff or prosecutor. But in the statutory action (by the woman) or the 
criminal prosccution for seduction under promise of marriage, the prior willing· 
ness of the u'oman to have intercourse, as shown b~' acts, may be relevant for 
tlte accllsed to show the probability that she consented, on the occasion charged, 
without regard to any promise of marriage as an inducement.! The prior 
unchastit~, of the woman with other persons, as affecting her character and 
the parent's damages, raiscs a different question (dealt with ante, §§ 205, 
210). So, too, the intercourse of the woman with third persons, in bastardy 
actions, as showing another paternity (ante, § 133), or as impeaching her 
testimonial credit (post, § 987). 

In action for breach of promise of marriage, the present principle is more 
or less frequently involved, in inferring from the state of affections at one 
time to its state at another.2 From this distinguish the question (post, 
§ 1770) whether the woman's expressions and conduct of assent, occurring 
subsequently to the time of the man's alleged offer, are admissible under the 
verbal-act rule. 

§ 400. I For other adulteries of the wife an opposite inference: 1807. Smith t'. Hall, 69 
to mitioate damaoes in crim. con., sec ante, Conn. 651, 38 Atl. 386 (relations of the parties 
§ 211. before the alleged promise. while the plaintiff 

§ 401. I 1908. Lauer v. Banning. 140 In, was married to another. admitted, to show the 
319, 118 N. W. 446 (seduction is admissible to prohability of a promise). 
corroborate the woman's assertion of promise of 2 1831, Honyman v. Campbell. 2 Dow. Ch. 
marriage): 1870. People v. Clark. 33 Mich. 112, 2G5. 282 (conduct of courtship is some evidence 
116 (Marston. J.: .. Where parties thus indulge of marriage): 1901, Halm v. Bettingen, 84 
their criminal desires. it shows a willingness Minn. 512. 88 N. W. 10 (prior attentions are 
upon her part that a person of chaste character admissible even while the defendant was mar
could not be guilty of. and although a promise ried to another woman): 1806. Osmun v. 
of marriage may have been made at each time Winters. 30 Or. 177. 46 Pac. 780 (breach of 
as an inducement. it would be but u mere mat- promise: malicious letters after suit begun. 
ter of form. and could not alone safely be relied admitted to &how malice in breaking the 
UP0l< to est.'lblish the fact that she would not promise): 1840. Carskadden v. Poorman, 10 
lUl\'e yiddcd had such a promise not been Watts Pa. 82. 8.'> (penalty for marrying a minor 
made "): 1876, Bowers v. State. 29 Oh. St. 542, without the parent's assent; preceding Cavor-
546 (same). able attit.ude of the Cather to the mateh, ad-

But it seems also to admit occasionally of mitted to show probable consent). 
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In actions for alienation of aifectioTUJ, the existence of unhappy marital 
relations prior to the defendant's interference is material on the issue of 
damages; because the less affection there was to lose, the less the damage.3 

Here no evidential question is invoh'ed, except that of using the spouse's 
expression of feeling under an exception to the Hearsa~' rule (post, § 1730). 

§ 402. Sa.me: Discriminations in regard to Rape. (1) (a) OrdinariI~', the 
evidence offered is of the 11'0man's IJriorimproper conduct with the defendant, 
as showing an inclination on her part to consent to his embraces, and thus 
negath'ing an essential elp,ment in the crimc charged. For this purpose, her 
submission to improper familiarities may be as significant as her allowance 
of actual intercourse.1 (b) From this is to be distinguished the use of the 
woman's prior friendly feelings toward the defendant, as showing that he 
wouid more probably have attempted to obtain his purpose by persuasion 
than by force; 2 the inference here is really of a different sort «(mte, § 389). 
(c) The fact of the woman's friendly feelillgs after the supposed rape is con
duct in the nature of an inconsistency, and so far as it impeaches her testi
mony, is admissible (post, §§ 1040, 114:3). (d) The woman's prior inter
COllrse wWt a third person invoh'es the question of character, and has bcen 
examined from that point of Yiew (ante, § 200); O\'cr such evidence of char
acter there has been more or less controversy; hut over the evidence in (a), 
supra, there has been none.3 

(2) (a) Former contiuct predicated of the 1//(17/ ma~' serve to show a passion, 
inclining him to attempt further gratification of his passion for this woman; 
though this use is seldom emphasized, wher<' the conduct consists in voluntary 
intercourse, the use in (1) (a), ,mpra, being the more important. But upon 
the same principle, former indecent solicitatiolls by the man, or other conduct 
short of actual intercourse with the woman, tend similarl~' to show such a 
passion, and are receh'able; 4 though they would not have been, from the point 
of view of (1) (a), supra. (b) The defendant's former rape or attempt (It 
rape of the same lComan ma~', like the vohmtar~' intercourse in (2) (a), equaily 
indicate a desire for this woman. But it may also be treated a:; eyidencing a 
plan or rie.'tign to obtain intercourse with her. 01' to throw light on the intent 
of a proved assault upon her (ante, § 357). (c) The defendant's former rape 
or attempt at rape of a third IJer,Yon cannot be treated as indicating a passion 
or desire for the woman in issue, 'i.e. cannot legitimately iJ1\'olve the present 
principle; either it ~ndicates a lustful character generally and is thus inad
missible (ante, § 194), or it indicates a plan or intent to rape (ante, § 357). 

'1916. Smit.h ». RiC!!, 178 Ia. 673,160 N. W. 
6 (collecting the caMs!,. 

§ 402. I E.(J., Eng., Ala., N. C. 
2 E.(J •• Mich .• Vt. 
3 The following pa.ssnge shows how the Int

ter may be receh·ed. but not the former: 18711 . 
Wheeler. J., in State 11. Bridgman. 49 Vt.. 212: 
.. Evidence of like in tercourse between them is 
admissible on an indictment [of him) for rape. 

and evidence of like acts of intercourse between 
her and other men is not, . . . not because it 
is in any wise more lawful for n man to commit 
rape upon a 'I\'oman with whom he has had such 
intercourse, but because from the relations be
tween them it is less likely that the intereourse 
was forcible." 

• E.(J., N. R., Or., Wis. 
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(3) In rape under the age of consent, the woman's consent is immaterial; 
the charge is therefore practically one of fornication, The e\'idence may 
be dealt with from the point of view of adulter~' and fornication (ante, § 400), 
where the intercourse was in fact voluntary; or it may be dealt with from 
the point of view of rape, where it was in fact forcible,s 

Distinguish here the qucstion whether under a statute limiting the offence 
to intercourse with a female of " pre\'ious chaste and virtuous character ", 
such prior intercourse with the defendant negatives the statutor~' require
ment.1i 

§ 403. Defamation: Other Utterances as evidencing Malice, The state 
of feelings, with refercnce to malice, of one who has uttered a defamatory 
statement, may become important, under the substantive law, in two wa~'s: 
(1) as involving an (';CI'CSS of a privilege otherwise existing; (2) as afl'orcl
ing ground for aggravation of damages. l The earl~' notion that malice was 
also important in a third way, namely, as an essential elcment for the plain
tiff's cause of action, is now generally repudiated. 

For the purpose of showing this malice at the time of uttering the defama
tion charged, other utteranccs of the defendant may be offered; and the 
question arises whether and on what terms they are admissible. The' nisi 
prius' rulings on this subject in Englund up to the middle of the 1800s fluc
tuated widely; and though the law was there clearly settled in 1851 by the 
House of Lords, the varieties of rulings in the previous period furnished no 
uniform guide for the earlier rulings in this country. Thus th<: numerous 
different distinctions for which there had been in England some authorit~, 
were all reproduced here and there with new detailed varieties, ill one or 
another jurisdiction in this country. All these variations rested upon some 
supposed reason; and it is essential to examine these reasons, as afl'ording the 
key to the wide difference of rules which is still found in our different juris
dictions, and even in the precedent:> of a single jurisdiction. There are thus 
to be considered, first, the considcrations of Relevancy, and, stcondly, the 
considerations of Auxiliary Policy (ante, § 43).2 

§ 404. Same: Principle of Relevancy. The probath'e value of other utter
ances as showing malice at the time charged rests on a double argument: 
(A) that the other utterance indicates malice at that time of utterance; and 
(B) that malice then indicates malice at the time charged. 

(A) That the other utterance may indicate malice at that time is clear, on 
the general principle (ante, § 394) that all conduct, including language, is 
one of the legitimate sources of inference to the feeling thot inspires it: 

1863, SAXFORD, ,T., in Swift v. Dickerman, 31 Conn. 285, 291 : "It conduced to prove a fact 
from whieh a legitimate inference regarding tile defendant's feelings and motives when he 

5 The cases ha \'e been placed separately, 
under par. IV, n. 1, § 398. ante. 

s 1919, Branham ~. State, 16 Ok!. Crim. 
App. 308, 182 Pac. 525 (rape under age: prior 
intmcourse of defendant with complainant, 

held not to amount to proof ncgatidng com
plainant's "rhaste nnd drtuous character") 

§ 403. I But this way is not recognized in 
New York. 

2 The precedents are collected post, § 406. 
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spoke the words now sued (or might be fairly deduced. Every uncalled for utterance of 
a defamatory charge is more or less indicative of the speaker's malice at the time of speak
ing. . .. His malice then wa~ probable in this suit onl:' for the sake of the inference which 
it authorized regarding his mental feelings when he spoke the words now declared on." 

What are the !imitations, if any, that result from this principle? 1 

(1) Expre88iolls of hatred, ill-will, anger, and the like, not in themselve." 
defamatory, are plainly receivable, as all concede.2 

(2) An utterance in ·itself defallwtory ma~' (not necessaril~r does) also 
evidence such feelings, as is generally conceded. The suggestion that such 
an utterance when privileged is not thus evidential 3 has not been generally 
accepted, and seems unsound. 

(3) Whether anllnproved plea of jll.~tificatioll (i.e. of truth) has sHch evi
dential f()fce is questionable. It is certainly a repetition of the defamatory 
utterance; and, thoup;h a ' bona fide' attempt to prove it would dispose of any 
notion of its malice. yet a tGtal failure to attempt to prO\'e it, coupled with 
the deliberate retention of it upon the record, may well be taken as at least 
evidence of malice. The English law came finall~' to receive for this pur
pose an unproved and unwithdrawn plea; 4 but legislation in several American 
States has repudiated this result; and perhaps it is wiser to require some 
additional circumstance strengthening the indication of malice.5 

(4) The ,'?llbject of the other utterances is in England not considered to 
be material; 6 for clearly a defamatory charge of a wholly different tenor 
may equally evidem'e a feeling f,f ill-will or malice. But in this country it 
is generally laid down (with varying phrases) that the other utterance must 
be upon the same subject.7 Certainly it must be directed against the plain
tiff,S or at least against a class of persons ineluding him. But the limitation 
in the United States may be perhaps based on the doctrine of Unfair Surprise, 
to be'referred to later. 

(B) The second branch of the inference, that malice then indicates malice 
at the time charged, is merely another and legitimate application of the gen
eral principle already dealt with (ante, § :395). There can be and is no ques
tion as to the propriety of the argument: 

1851, PARKE, B., in Barrett \'. Long, 3 I-I. L. C. 3!J5, 414: "We are all of opinion that 
under such a plea the publication of prc\·ious libels on the plaintiff by the defendant is 
admissible evidence to show that the defendant wrote the libel in question with actual 
malice against the plaintiff. A long practice of libelling the plaintiff lIlay show in the 
most satisfactory manner that the defendant was actuated by malice in the particular 

§ 4M. 1 The precedents are collected posl. 
§ 406. 

: Parke. B .• in Wright r. Woodgate, Eng., 
Denman. L. C. J., in Simpson v. Robinson, Eng. 

aN. J. 
4 Simpson v. Robinson. Eng. ,1ccord: Me .. 

Md .• Mass .. N. Y. Rejected: Mich. 
, As in Conn. and Maine. and in the opinion 

of Mather. Sen., in King v. Root, N. Y. 

S Wright v. Woodgate. Barrett I'. Long. 
Hemmings v. Gasson, and oth"rs ]XUlsim; con
tra. Finnerty r. Tipper. which would not be 
law. 

7 Cal.. Conn., Mu.ss .. !\Iinn., N. H., N. J .• 
N. Y .. Pa. (perhaps), S. C. (qualified). U. S .• 
Vt .. Va. 

8 Del.. Mass. 
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publication, and that it did not take plare through carelessness or inadvertence; and the 
more the evidence approaches to the proof of a systematic practice, the more eom'incing 
it is. The circumstances that the other libels are more or less frcqu('nt, or more or less 
remote from the time of thc publication of that in question, merely affects the weight, 
not the admissibility, of the evidence." 

1879, FOLGER, J., in Daly v. Byrne, ii N. Y. 1S7: "It would tend to show malice to 
prove that libellous publications of the same nature were repeated from time to time after 
the first libel. Such articles, published after the eommenCl'ment of the action, were not 
incompetent because of their essential nat.ure, but because of a factitiolls and incidental 
consequence that might flow from the reception of them in evidenr.e, to wit, that they 
might aggravate the damages, etc." 

1885, BERRY, J., Gribble v. Press Co., 34 Minn. 345, 25 N. W. 710: "We take the rule 
to be so maintained, not arbitrarily or as a mere matter of precedent. hut beeau!'C it rc~ts 
upon a common-sense judgment of human nature and a practi(,al knowledge of its mo
tives and its ways. The fact that a given libel has been preceded and followed by others 
of like tenor from the same source is one from whir.h, liS lIIen arc r.onstituted, a legiti
mate inference may be drawn as to the 'animus', the spirit. with whi('h the given libel was 
published. It has a fair tendenr.y to show that the gh'en libel was not published byacci
dent or mistake. or e\'cn under a sudden impulse, or heedlcssl~', but by design and with 
a deliberate purpose to injure and prosecute the person libelled." 

(1) The length of time elapsin;; hetween the evidential utterance and that 
charged ma~' of course affect the strength of the inference. The English 
Courts treat the lapse of time as never afl'ecting the admissibility of the 
utterances; 9 but in this country a few Courts have :'iought to put some rational 
limitation to it.1O The matter ought to be left entirely in the hands of the 
trial Court. 

(2) That the eddential utterances occurred sllbsequellt to that charged, 
and, in particular, after action or trial begun. is equally immaterial, from thc 
point of view of probative value; hut a limitation is here suggested by the 
ensuing considerations of Auxiliary Policy. 

Thus the limitations that result from the point of view of Relevancy are 
merely: That (perhaps) an unpro\'cd and unwithdrawn plea of truth is not 
receivable; that (in this country) the subjeet of the other utterances must 
be the same; and that (in this countr~!, pcrhaps) the evidential utterance 
must not be too remote in time. 

§ 405. Sa.rne: Principle of Auxiliary Policy. The real and substantial 
support of the attempt to exclude the present class of e\'idence has always 
been found in certain considerations of Auxiliary Policy (allte, § 43). These 
considerations have apparently at no time succeeded in eft'ecting a total ex
clusion of the evidence; for it has in no jurisdiction and by no judge been 
excluded (it would seem) absolutely. But they have resulted in various pro
posed limitations upon its use, limitations intended to obviate the supposed 
evil of one or the other of these objections. The amusing yet confusing 
feature of their application has been that exactly opposite conclusions have 
been occasionally deduced from the same reason, so that if all the deductions 

• Barrett ~. Long, Eng. 10 Ma"" .• N. H. (the better phraain&). 
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were sound, the law would be in a paradoxical and unmanageable state. It 
will be necessary to note the various distinctions, and also to attcmpt to 
indicate the condition of thc law in cach jurisdiction upon each point; the 
latter effort necessarily assuming (what e::-.-pcrience sadly teaches us is not 
always the fact) that the latest ruling represents the law of to-duy. 

(a) The first and chief argument is that othcr utterances, if allowed to go 
to the jury to show malice, will probably be used b:.· them improperly for 
all'Urdillg additiollal da11lage.~: so that the plaintiff will obtain double dam
ages, either for utterances already outlawed or already recovered for, or for 
utterances for which he may still suc and be paid as independcnt causes of 
action: 1 

1844, BnO!lOSoN. J., in Rool v. Lowndes. 6 HiJI 518, 51!): "The plaintiff will be allowed 
to recover damages for an injur~' when the reCO\'ery will not he a har to another action 
for the same cause. I know it is said that the judge must tdl the jur~' not to gh'e dam
ages for the words which are not laid in the declaration. But suppose he does gi\'e that 
instruction; everybody knows that it will ha\'(~ little or no effcct. However honestly the 
jury lIlay intcnd to follow the guidancc of the Court. it requires hut a lIloderate acquaint
ance with the operations of the human mind to see that they will be misled hy the intro
duction of such e\;dence. If, after proving the words laid imputing larceny, the plaintiff 
is allowed to prove other words imputing robbery or murder, it is past doubt that the 
latter words, whatever the judge may say to the contrary, will influence the jury in fixing 
the quantum of damage. . . . To tell the jury at one moment that the evidence is proper, 
and at the ne:-.'t that they must disregard it, invo!\'es a contradiction; and if the jury is 
composed of sensible men, they will cither think lightly of the law or of those who administer 
it. But whate\'er they may think, they will gi\'e damages for the words not laid; and thus 
the defendant may suffer a double punishment for the same fault." 

• 

The answer to this argument is, first, that the jury can be cautioned not 
to apply the e\'idence improperl:.·, a well-settled mode (ante, § 13) of dealing 
with evidence under the principle of multiple admissibility, and no more 
dangerous in this instance than in any other; and, secondly, that any at
tempt to carry out this objection logically will result either in a hopeless 
confusion of rules, or in mere unpractical refinements, or in the entire exdu
.sion of useful and just e\'idence. The objection has been totally repudiated 
in England.2 

(b) The other argument is that of [:nfair Surprise and Confusion of Issues 
(a lite, § 194:; post, §§ 184:9, 1904), which would exclude all utterances not 
charged in the declaration: 

1844, BUOSSUN, J., in Root v. Lowlldea. 6 Hill 518: "When the plaintiff docs not go 
beyond the words laid in the declaration, I see no reason why he may not show that those 
words ha\'e been spoken on a doze!l different occasions [because the judgment bars all the 
instances of utterance Ilnd there is no surprise]. . .. But "ery different considerations arise 
when we come to actionable words which are not laid in the declaration. To admit the 
proof of such words must be a surprise upon the clerendant. It cannot be supposed that 

I 405. I Sec thid argumcnt also in Defricd Barwell v. Adkins, Pearson r. Lemaitrc. Bar-
h Da,·is. SyrnIDOns r. Blake. Eng. rctt r. Long. pointing out the warning to the 

t Plunkett 11. Cobbett, Rustell t. McQuister, jury a" the cuflicient answer to the objection. 
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he will be prepared to try a matter of which the plaintiff has not complained. That is 
not all. If the plaintiff may prove the words, the defendant may justify as to those words, 
and thus the Court and jury will be led off from the point in controversy as presented by 
the pleadings, into the trial of an indefinite number of collateral issues." 3 

The answer to this argument is that it does not apply to matters evidential 
of a state of mind of the defendant relevant to the issue (ante, § 305); that 
it applies in strictness to character evidence and a few other well-known 
types; and that otherwise it would exclude any piece of eddence of which 
an opponent had not been specifically warned. It wus earl~· discountenanced 
in England,4 and seems to have received little support in this country. The 
limitations, where they exist, are deduced usually from the preceding objec
tion. What then are the:.e proposed an(l competing limitations? 

(1) It has been suggested that other actionable utterances be excluded." 
to obviate the first objection above. The answcr is that if the jury is bent 
on disregarding the instructions of the jUdge, they are just as likely to add 
to the damages for a non-defamatory utterance of hatred as for a defamatory 
one. The distinction has long been discarded in England,6 and has been 
expressl~' repudiated in many jurisdictions here.7 

(2) It has been suggested that at least other actionable utterances not 
already recovered for be excludcd.8 The answer is the same, that a jury that 
will disregard the instructions for the one class of words will so do equally 
for the other. The distinction did not become law in England,9 and has not 
been accepted anywhere in this country. 

(3) It has been suggested that just the contrary distinction be adopted, 
i.e. by excluding other actionable utterances already rccotwcd for. 10 Thisis 
equally logical with the preceding one, though absolutely inconsistent with 
it; it is no less unpractical, and has been nowhere accepted. 

(4) It has been suggested, from the same point of view as in (2) above, 
that actionable utterances n()t barred bl/ limitation (and thus still available 
for other actions) be excluded.ll The answer is still the same, that a jury is 
just as likely or unlikely to reckon improper damages for outlawed utter· 
ances as for others; and the distinction has generally been repudiated.12 

(5) It has been suggested that just the 'contrary distinction be adopted, 
namely, by excluding other actionable utterances barred bylim.itation.13 The 
answer is the same; and such a limitation is generally repudiated.14 

• 

a See this argument also in Finnerty tI. 

Tipper, Eng .. Shock v. M'Chesney, Pa. 
t Mead v. Daubigny. 
5 Cook Il. Field, Mead Il. Daubigny, Defries 

v. Davis, Eng.; perhaps also in U. S. Fed. 
e Buller, Scott v. Lord Oxford, Delegall v. 

Highley, Pearson v. Lemaitre, Barrett v. Long. 
7 Ala., IOld., Ia., Ky., N. H., N. J., N. C., 

Oh., Pa.; and of course where the broader 
limitations next mentioned are accepted, the 
prescnt distinction is by implication abandoned. 

S Symmons v. Blake, Eng. 

• 

g Barrett 11. Long, and other cases supra. 
10 I.e. becuuse they ha\·e been once paid for; 

advanced but repudiated in Conn. 
n N. Y. 
12 Ala., Me., N. R., N. J., Oh., Pa., S. C., 

Va. . 
II Apparently no ruling has nccepted this 

distinction. 
It Barrett v. Long. Eng.; in this coun try, 

Ala., Ind., Me., N. R., N. J .• N. Y., Oh., Pa., 
S. C .• Va. 
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(6) It has been suggested that subsequent utterances meaning, usually, 
utterances after action or tr!:al begun be excluded, chiefly for the first reason 
above, that they might be reckoned in the damages, although still available 
for another action; 15 the distinction being suggested b~' a confused notion 
that prior utterances would be barred by the present judgment. The latter 
notion is of course incorrect, for the judgment would bar only repetitions of 
the identical charge. if not only those set out in the declaratioll; and the 
former notion is unfounded, for the same reason as above, that a jlll'~' is just 
as likely to disregard instructions in the one case as in the other. The dis
tinction seems to obtain in a few jurisdictions,I6 but has been generally re
pudiated.17 

(7) It has been suggested that other actionable utterances be excluded 
entirely, except where the utterance charged is equivocal as to the feeling 
inspiring it,IS the apparent reason im'oldng both of the above arguments, 
regarded as demanding exclusion except where there is absolute nee('ssity. 
The distinction is plausible, but in practice would seldom exclude anything; 
and it is rarely advanced}~ 

The net result, then, of the arguments based on auxiliary policy is that 
on principle no limitations can be deduced from them, and that, except here 
and there, the various jurisdictions concur in repudiating all the suggested 
limitations. 

§ 406. Same: State of the Law in the Various Jurisdictions. The prece
dents exhibit a variety of rules, invoh'ing the preceding distinctions, in the 
different jurisdictions.l Few Courts have passed upon all of the suggested 

• pomts. 
16 Finnerty v. Tipper. Stuart v. Lovell. words arc not actionable. . . . if the words be 

Penrce t·. Ornsby. Eng. in one count. the Court will intend that such as 
IS In this country. in Conn .• N. Y .. Tenn.; arc not actionable were added only to show the 

Folger. J .• in Duly v. Byrne. 77 N. Y. lSi: malice of the par!.y and that the damages were 
.. [Libellous articles] published after the com- given for whut were actionnble "); 1 i85. Cook 
mencement of the action ... [are excluded] v. Field. 3 Esp. 133. l(enyon. L. C. J. (other 
because they might aggravate the damages utterances admitted. so far as not actionable in 
found by the jury in this action while they also themseh'ea, to show malice); li!)l. Charlton 
in themselves gave to the plaintiff the right to t'. Bnrret. Peake N. P. 22. Kenyon. L. C. J. 
unother action in which he might get dam!lges (the slime words at different time~. admitted to 
again by reason of the publication of them." show malice); li92. Mead v. Daubigny. Penke 

17 Rustell 1'. Marquister. Madcod v. 'Yakley. N. P. 125 (other words admitted; objected to 
Chubb v. Westley. Defries v. Davis. Boyd v. because of the surprise to the defendant; ob
Douglas. Barwell v. Adkins. Hemmings v. jection o\·erruled. per Kenyon. L. C. J .. 
Gasson (qualified). Eng.; in this country. Ala.. because" the plaintiff mny give evidence of 
Iud .. Ia .• Ky .• Me .• Mnss .• Mich .• N. H .• N. J.. allY words used by the defendant. to show the 
N. C .• Oh .• Pa .. R. C .• Vt .• Va .• Wis. spirit. and temper by which he was actuated"; 

U Stuart v. Lovell. Pearce t·. Ornsby. Eng.; yet the evidence was limited to non-actionable 
in this country. Ind .• N. Y. words); 1793. Lee v. Huson. Peake N. P. 166. 

18 Barrett 1:. Long. Eng .. practically repudi- Kenyon. L. C. J. (other libellous writings ad
ates it; so also Oh .• after originally accepting mitted: objected to on the damages-ground) ; 
it. 1804. Plunkett v. Cobbett. 5 Esp. 136. Ellen-

§ 406. 1 ESGLA!I.'1>: 1767. Buller. Nisi borough. L. C. J. (another sale of the same libel 
Prius. 7 (" After he has proved the words as to show absem:e of mistake; the jury being 
laid. he may gh'c e\'idence of other exprcssions told not to reckon it in the damages); 1807. 
mad<.> usc of by the defendant. as proof of his Rustell v. Jl.lncquisrer. 1 Camp. 49. Ellen-
ill-will towards him .... Aftervcrdictforthe borough. L. C. J. (other slanders spoken after
plaintiff and damage!! rutile. where some of the wa.rd~; objected to because the jury might con-
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sider them in the damages; objection over- lIubsequent repetition of the charge. admitted 
ruled. because the jury could be instructed not to show malice in the original charge; the 
to do 80); 180S. Scott D. Lord Oxford. Peake judge's instructions being sufficient to guard 
N. P. 127. note. Lawrence. J. (other actionable against giving damages for the repetition); 
words. admitted to increase damages); 1808. IS43, Pearson fl. Lemaitre. 5 M. & G. iOO. 719. 
Tate v. Humphrey. 1 Camp. 73. note. Graham. C. P. (repetitions of the libel admitted; Tindal. 
B. (action for perjury; the false charge in C. J .. noting that" it may be difficult to recon-
another form. admitted to show malice; af- eile all the nisi prius cases": .. Tllis appears to 
firmed by the Judges); 1809. Finnerty r. Tip.. be the correct rule. viz .• that either party may. 
pcr. 2 Camp. 72. Mansfield. C. J. (other libels with a vjew to the damages. give evidence to 
from subsequent numbers of the same journal. provc or disprovc the existcnce of a malicious 
rejected; partly because of surprise. partly be· motive in the mind of the publisher of -!efama-
cause they did not" so far refer to the subject of tory mattcr; but that if the evidence gh'en for 
the declaration" as to be useful; yet the former t.hat purpose establishes another cause of action. 
precedents. so far as cited. were approved); the jury should be cautioned against gh'ing 
1817. Stuart r. Lo\·ell. 2 SUlrk. !l3. Ellen- any damages in respect of it; ... and that 
borough. L. C. J. :~uhse'luellt libels. held inad- e\'idence tending to prove it cannot be excluded 
missihle. because the' animus' was not e'luh'o- simply hecause it may disclose another and a 
cal and they would merel~' serve to enhance the different cause of action "); 1848. Simpson r. 
damages); 1828, Macleod r. Wakley. 3 C. & P. Robinson. 12 Q. B. 511 (Denman. L. C. J.: 
311 (another libel only two days hefore the .. Acts although subsequent might indicate the 
trial. admitted; Tenterden. L. C. J.: .. lIow- existence of motives at a former time: ... 
e\'er late nnything takes place. it may ht' evi- and C\'cry other part of his conduct showing the 
dence of a pre\'ious intention as to a prc\'ious same disp08ition may equally he laid before the 
fact"); /834. Chuhb v. Westley. f3 C. & P. 4:m. jury. - refusing to make reparation for un
Park. J. (subse'luent nrti<'I£'s attacking the justifiable slandt'r may have that effect"; 
plaintiff. admitted to show the' animus') ; 1835. here the nct was the" putting a justification on 
Defries v. Davis. 7 C. & P. 112. Tindal. C. J. rccord which hn docs not attempt to prove nnd 
(subsequent utterances of the same ~lander_ but will not ahandon"; nppro\'ing of \\'arwick v. 
not of any otht'r actionable words. admitted; Foulkes. 12 1\1. & W. 507 (1848), where a pica 
"it has heen a very usual course of late to repeating the charge in justification was not 
res~rict the evidence in that way; and thpre is attempted to he pro\·ed. and where Parke. B .• 
good sense in so doing. liS the jury ought not to said. "Surely the plaintiff has a right to give 
mix up the words in question with other words cvidence to show that the charge was not one 
in considering the amount of damages"): lightly made and soon abandoncd. but that it 
1835. Pearce 1'. Orusby. 1 Moo. & Rob. 455 was seriously mad!'. and persevered in to the 
(repetition of the slander after nction begun: last mom('nt"; but disapproving that case so 
rejccted by Allinger. L. C. B.. because im- far as it seemed to allow the repetition to be 
properly tending to aggra\'ate the damages. used for increasing damages or for anything 
and because no e'luivocal phrase needed cx- but inferring malice; also in effert overruling 
planation); 1835. Symmons r. Blake. 1 1\100. Wilson v. Robinson. 7 Q. B. f3S (1845). where 
& Rob. 477 (other slanders to the same elTect. the repetition was in an abandoned pl('a. so far 
rejected by Patteson. J .. on the same grounds; as the Court there. including Lord Denman 
.. the damages in this cause may he increased by himself. while repudinting the usc of the evi· 
those words, and ~:ct this record be no c\'iden('e dence merely to increase damages. seemed to 
in II subsequent action which may be founded ignore its use to show malice); 1845. Long r. 
upon them"; hence. other slanders nrc admis- Barrett. 7 Ir. L. R. 439 (other Iihels puhlished 
sible for which damages have alrO!ady been ro- in the same newspaper. more than six .,·ear,' 
covered); IS35. Wright v. Woodgate. 2 C. M. before. receiwd to show malice. the jury being 
& R. 57S. Parke. B. (" conduct or expressions of warned to consider them for that purpose 
t'::e defendant showing that he was actuated only); 1851. Barrett 1'. Long. 3 H. L. C. 395. 
by a moth'e of personal iII·will arc admis- 401, 407. 414 (statutory plea denying actual 
sible"); 1S3f3. Bond t·. Douglas. 7 C. & P. 627. malice; prm'ious publications by the defcndant 
Abinger. L. C. B. (other libels publish('d of the of the plaintiff. in the same journal. extending 
plain tilT on the same subject within n few days o,'er 10 years. admitted; quoted supra); 
afterwards. admitted ... to show the 'animus' "); 1852. Camfield v. Bird. 3 C. & K. 5f3, Jervis, 
1836, Tarpley v. Blabey. 2 Bing. N. C. 437 C. J. (other slanderous words. at a time not 
(preceding libels on the plaintiff admitted to specified, ndmitted to show 'animus '); 1851'. 
show' animus'); 1837. Delegall t'. Highley. 8 Hemming~ r. Gasson. E. B. & E. 34f3 (the fact 
C. & P. 4'1-1. 449. Tindal. C. J. (procuring an- that the defendant. six months after the utter· 
other pUblication of the Iihel. admitted to ance of a libel. charging a breaking and enter-
show malice. though in itself actionable); ing. had publicly charged the plaintiff with dis-
1838. Park. J .• in Webb v. Smith, 4 Bing. N. C. honoring bills and had called him a rascal. was 
379 (!Idmitting "other libels and ~I:mders pro- offered to show malice. but rejected; Camp-
cl'eding from the same defendant ") ; 1840, bell. L. C. J.: .. We do not say the evidence was I 

Barwell Il. Adkins. 1 M. & Gr. 807. C. P. (3 admissible ..•• But we think that the learned 
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judge should h:we pointed out more distinctly 
to the jury the length of time between the writ
ing of the letter charged in the declaration and 
the subsequent expressions sought to be put in 
e\'idence "). 

CANAD .... : 1915. King t. Londen;lle. 25 
D. L. R. 352. Lask. (slander; other words 
. per se' actionable. admitted to show malice. 
on the general issue; Pearson r. Lemaitre 
followed); IS38. Rankine v. Clarke. Ber. K. 
Br. 303 (affidavit in a criminal (!ase still pend
ing. excluded); 1859. Tobin 1'. Shea. 3 Morris 
Xewf. 257 (subsequent \iI>els. admitted). 

UNITED ST,\TE!5: Federal: 18a6. U. S. 
r. Crandell. 4 Cr. C. C. 683. US9. 692 (other 
uttered papers. admitted. "h:n;ng relation 
to the lihels charged" and not in themseh'cs 
"substantive ground of prosecution"): 1901. 
Kansas City Star Co. r. Carlisle. 47 C. C. A. 
384. lOS Fed. 344. aS6. 362 (plea of justifica
tioll. admissible. if not made in good faith; 
Sanborn. J .. diss. on the ground that the issu(! 
of good faith is an improper one); 1913. 
Massee r. Williams. 6th C. C. A .• 207 Fed. 
222 (another utterance on the same day. ad
mitted) ; 
Alabama: 1845. Teague I). Williams. 7 Aln. 
844 (repetition admissible. whether actionable 
or not. whether barred by statute or after suit 
begun; the jury not to consider it in giving 
damages); 1849. Scott v. l\IcKimlish. 15 Aln. 
666 (same); -1873. Sonneborn v. Bernstein. 
4f1 Ala. 168. 170 (repetition after suit begun. 
admitted; no precedents cited): 1902. Riley 
r. State. 132 Ala. 13. 31 So. 731 (rcpetition 
subsequent to the time of the indictment. held 
admissible); 1904. Grant v. State. 141 Ala. 
96. 37 So. 420 (prior utterances of n similar 
tenor. admitted); 1909. Cox t·. State. 162 
Ala. 66. 50 So. 398 'separate libellous letters. 
not admitted; foregoing cases not cited; a 
majority dissenting on this point); 1909. 
Butler ~. State. 162 Ala. 71. 50 So. 400 (oral 
defamation; repetition since the date of in
dictment. admitted. solely to e\;dence malice. 
:md not to evidence the uttering of the words 
charged; foregoing case not considered); 
1913. Webb v. Gray. Ala. • 67 So. 194 
(improved plea of truth. admissible. if not 
made in good faith. ete.); 
California: 1875. Chamberlain v. Vance. 51 
Cal. 75. 84 (similar utternnces after action 
begun. admitted); 1888. Stern v. Loewenthal. 
77 Cal. 340. 19 Pac. 579 (statements "at a 
different time". uttering a charge "of a dif
ferent nature". excluded); 1892. Harris v. 
Zanone. 93 Cal. 59. 28 Pac. 845 (" other utter
ances of words of similar import". admissible) ; 
1898. Westerfield v. Scripps. 119 Cal. 607. 51 
Pac. 958 (repetition. or charge of similar im
port. receivable; plea of truth. without attempt 
to establish it. receivable); 1898. Hearne v. 
Dc Young. 119 Cal. 670. 52 Pac. 150 (repeti
tion after suit begun. admissible); 1919. 
Scott II. Times-Mirror Co .• 181 Cal. 345. 184 
Pac. 672 (other libels "tending to show a 

mnlieious and vindictive attitude". admitted. 
though not of similar import; prior rulings 
analyzed) ; 
Connecticut: 1786. Holmes t. Brown. Kirby 
151 (other utterances after suit begun. ex
c1uded): 1837. Mix r. Woodward. 12 Conn. 
262. 287. 292 (other utterances. but only of 
the same libel. admissible. the jury not to give 
damages for them: the dissent of Waite. J .• 
at 288. did not affect this point); 1839. Flint 
v. Clark. 13 Conn. 361. 366 (same point): 
1847. Willinms v. Miner. 18 Conn. 464. 472 
(same); 1863. Swift 1'. Dickerman. 31 Conn. 
285. 290 (same: vdmissible though already 
recovered for); 1872. State v. Riggs. 39 Conn. 
498. 501 (same as Williams r. Miner): 1879, 
Ward 11. Dick. 47 Conn. aoo. 304 (same: un
proved plea of truth not admissible unless 
maliciously pleaded) : 
Delau'arc: 1854. State v . .Teandell. 5 Harringt. 
475. 479 (other defamatory utterances. against 
the same person. prior to the one charged. 
admitted. but no others): 1909. Smith r. 
Singles. 6 Pen. Del. 544. i2 Atl. 977 (subse
quent utter:mces admitted. e,'en when plea of 
truth accompanies plea of not guilt~·) : 
Gcoroia: 1857. Adkins t·. Williams. 23 Ga. 222 
(prior utteranres. admitted); 1897. Craven 
v. Walker. 101 Ga. &IS. ::!9 S. E. 152 (repeti
tion after suit brought. admissible); 
llUnois: 1854. Sloan -::. Petrie. 15 Ill. 425 
(like the nelCt case): 1866. Harbison v. Shook. 
41 III. 141 (plea of justification not filed in 
good faith may evid~nee malice; the jury to de
cide upon good faith); Rc\,. St. 1874. c. 126. § 3 
(" An unproved allegation of the truth of the 
matter charged shall not be deemed proof of 
malice unless the jury on the whole rase find tbat 
such defenco was mnde with malicious intent "); 
1875. Hawvor t·. Hawver. 78 Ill. 412 (statute 
applied. construing an instruction) ; 1909. Ball 
11. Evening Ameri~an Pub. Co .. 237 Ill. 592. 
86 ~. E. 1097 (subsequent publication of sim
ilar .. connected" libels. beld admissible: 
whether admissible if unconnected. not de
cided. the opinion does not notice the numer
ous distinctions involved in the precedents 
of other Courts): 1910. People 1'. Strauch. 
247 Ill. 220. 93 N. E. 126 (criminal libel: other 
libels by defendant; point not decided) ; 
Indiana: 1831. Scott t'. Mortsinger. 2 Black£. 
454. 457 (other words admitted. whether 
actionable or not. and whether after suit 
begun or not. under the general issue): 1834. 
l\I'Glemery v. Keller. 3 Blackf. 489 (same: 
the sale use being to show malice); 1836. 
Throgmorton v. Dln'is. 4 Blackf. 176 (words 
barred by statute. admissible); 1842. Burke 
v. Miller. 6 Blacki. 155 (admissibility of other 
words implied); 1843. McIntire I). Young. 
6 Blackf. 498 (words since action begun. ad
mitted; but admissibility said to be limited 
to cnses where the malicious il!tent of the de
fendant is in doubt); 18H. Schoonover II. 

Rowe. 7 Black£. 202 (admissible to show mal
ice only); 1846, Forbes ~. Myers. 8 Blackf. 
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74 (same): 1846. Teagle v. Deboy. 8 Blackf. 
136 (like Burke V. I\Iiller); 1847. Lanter V. 

McEwen, 8 Blackf. 496 (ndmissible. if the in
tent is equi\·ocal. to show malice only); 
1848. Burson V. Edwards. 1 Ind. !G.! (like 
Forbes V. l\-iy('rs); 1852, Hesler v. Degant. :3 
Ind. 50-1 (words since suit begun. admitted to 
show malice only); 1854. Vincent v. Dixon. 
5 Ind. 270 (rejected. because used in nggra
vation of damages); 1873. Meyer V. Bohlfing, 
44 Ind. 239 (same); 1876. Downey I'. Dillon. 
52 Ind. 442. 450 (admitting defendant's for
mer good feelings. hut not for an unreasonable 
. . I d t"l " tIme pre\'lOUS; lere con uc a ways ex-

hibited was rejected) ; 
Iowa: 1864. Beardsley V. Bridgman. 17 Ia. 
292 (words uttered after suit begun. admissi
ble to show malice. subject to a caution to the 
jury); 1868. Schrimpcr r. Heilman. !l4 Ia. 505. 
semble (words uttered after suit begun, ad
mitted); 1874, Ellis V. Lindley. a8 Ia. 401 
(repetition admissible to show mali~e only); 
1877. Prime v. Eastwood, 45 Ia. 640. 642 
(repetition admitted); 1887, Hanners v. I\lc
Clelland, 74 Ia. 320. 37 N. \Y. 38!J (obscure); 
C-ode 18!J7. § 3593. Re\·. C. § 8207 (" an UIl

proved allegation of the truth of the matt('r 
charged shall not be deemed proof of malice 

• unles3 the jury on the whole case finds that 
such defence was made with m11lidous intent") ; 
1902. Zurawski V. Reichmann. 116 Ia. aS8. 
90 N. W. 69 (assault hy defendant on plaintiff, 
shortly afterwards, held admissible); HJ02. 
Cushing V. Hederman, 117 Ia. 6.17, !Jl K. 'V. 
940 (utterance of siwilar words to another 
person. admitted) ; 
Kentucky: 1822. Ecdes 1'. Shackelford, 1 Litt. 
36 (8cmble. only words not actionable bre ad
missible); 1S:~7. Allensworth V. Coleman, 5 
Dana 315 (obscure); 1859. Letton V. Young. 
2 Mete. 561 (ndmitting any language showing 
ill-will. actionable or not. after suit begun or 
not; the jury to be cautioned against includ
ing them in the damnges); IS80. Campbell 
V. Bannister. 79 Ky. ::!OS (preceding cnse ap
proved); 1&01. Alcorn V. Powell. 22 Ky. 1353, 
60 S. W. 520 (other similar utterances ad
mitted) ; 
Louisiana: 1828. Kendrick V. Kemp. 6 Mart. 
N. 8. La. 500 (other words uttered within one 
year before suit begun, admitted) ; 
Maine: 1839. Smith v. Wyman. 16 Me. 13 
(~petition admitted. tllOugh after action be
gun; llIlproved plea of truth. admissible); 
1851. White V. Sayward. 33 Me. 322 (subsequent 
utterances. admitted); 1853. True 11. Plumley, 
36 Me. 466. 478 (repetitions since suit begun. 
admitted); 1873. Harmon v. Harmon. 61 Me. 
233 (utterance of the same charge at a time 
barred by statute. admitted); 18!J3. Conant 
v. Leslie. 85 Me. 257. 27 At!. 147 (utterance 
of the same charge, before Of after. but not of 
a different charge. admissible); Rev. St. 1916. 
C. 87. § '17 (unproved plea of truth is not 
a "proof of malice". unless the jury find that 
the defence was made with malicious intent) ; 

Maryland: 1827. Duvall r. Griffith. 2 H. & G. 
30 (another slander. admissible); 1834. Rigden 
v. Wolcott, 6 G. & J. 413. 419. semble (unproved 
plea of truth. admissiiJle); 1!J02. Gambrill I'. 

SchooleJ', 95 Md. 260, 52 Atl. 500 (other words 
actionable and forming the subject of a pend
ing action, excluded) ; 
1Il assachusel/s: 1818. Jackson v. Stetson, 
15 Mass. 48 (unproved plea Jf truth. ad
missible); 1825. Bodwell v. Swan. 3 Pick. 
376 (other utterances admi'lSible, provided 
they involve the same charge; utterances 
since action begun. admissible); St. 1826. c. 
107. § 2 (plea of justification if unproved ~ha!1 
not" of itself be proof of the malice ", but the 
jury "shall decide upon the whole case" 
wllCther it was pleaded with malicious intent); 
1827, Hix v. Drury. 5 Pick. 2!J6. 302 (the statute 
refers only to n plea of truth pleaded with a ge!l
eral i$sue us permitted by the statute; and 110t 
to a sole pIca of trutll) ; Mass. Re\·. St. 1836, c. 
100. § 19. Gen. L. 1!J20, c. 231. § 91 (plen of 
truth, "although not maintained by the e\'i
denre". is not" of itself" to be proof of malice); 
1816. Goodrich v. Stone. 11 Pick. 486. 4!Jl 
(repetition after uction begun. admissible); 
H;·18. Watson v. l\Ioore. 2 Cush. 137 (otller 
utternnces admissible. if involving the snme 
charge; the mere filing of a complaint in Court. 
no evidence); 1856. Baldwin v. Soule. 6 Gray 
321 (repetition of the charge. admissible); 
1866. MarkllUm t·. RussoIl. 12 All. 574 (priorand 
subsec;uent utterances of the same charge. ad
missible. though no damages could be awarded 
for them); 1869. Robbins v. Fletcher. 101 
:'IIns.~. 116 (feeling of the defendant against n 
third person included in the alleged slander. 
admitted. as tending to provo its utterance; 
repetition of the slnnder. admissible to show 
malice); 1875. Clark v. Brown. 116 Mass. 
508 (repetition admissible. but the jury' ehould 
be cautioned not to increase the damages there
for); 1884. Com. v. Damon. 136 MlUlS. 449 
(other utterances. admissible if "of such a 
nature as to indicate a persistent disposition 
of hatred or ill-will towards him. or if they 
appear to be a part of a settled purpose to 
bring him into public hatred. contempt. or 
ridicule. and are sufficiently ncar in time to 
afford a natural inference that the same stste 
of mind existed when the publication com
plained of was made "); 1888. Sullivnn v. 
O·Leary. 146 Mass. 322. 15 N. E. 775 (that the 
defendant hnd slandered other persons a few 
years before. excluded); 1915. Donne v. Grew. 
207 Mass. 620.108N. E. 620 ("repetition of sub
st:mtinlly the same slander may be shown ") ; 
I'll ichigan: Ccmp. L. 1857. § 4548. Compo I" 
W15. § 12755 (" If the defendant in any action 
for slander or for publishing a Jibel shall give 
notice in his justification that the words spoken 
or published were true. such notice. though 
not maintained by the evidence. shall not in 
any case be of itself proof of the malice charged 
in the dcdurtltion "); 1868, Detroit Post CO. 
V. McArthur. 16 Mich. 446. 454 (" frequent 
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recurrence of similar libels". admi5sible ttl 
show "rccklcssnci's" supporting exemplary 
damages): l~ii. t;cripp" t. Reilly. 35 Mich. 
371. 384. 39a (" tlw recurrence of similar li
bels ". upparently held admi$sible to show such 
reckless conduct of the defendant's newspaper 
as would justify punitory damages); B. c. 3 
Mich. 10 (similar e\'idence held inadmissible; 
these two opinions ure not elear. except in 
that they take a ton liber:d attitude towards 
the publishers of IiI.el); 1 Sii, Proctor I'. 

Houghtnling. ~7 Mirh. 41. 45 (failure to prove 
a plea of truth. not admissible); 1893. Ran
dall v. Xews Ass·n. 97 !lIic!h. 1:36. 145. 56 K 
W. 361 (another charge of same sort. admitted) ; 
1894. Thibault t·. Session~. 101 Mich. 279. 
286. 59 N. W. 624 (subsequent publications 
on the same subject. after suit begun. admit
ted); 1896. Botsford v. Chase. lOS :\Iich. 
432. 66 N. W. 325 (former utterances. admis
~ible) ; 1899. Justrzemboki v. !llurxJmusen. 
120 Mich. 677. 70 ~. W. 935 (under the statute. 
all unsustained plea Illay still be considered 
as e\'idence of Illalice. though not alone suffi
cient) ; 1906. Snlith v. Hubbell. 142 Mich. 
637. 106 N. W. 547 (subsequent similar utter
ance. admitted) ; 
Minnesota: 1885. Reitan I'. Goebel. 33 Minn. 
151. 22 N. W. 201 ("other slanderous words 
of similar import. and 80 connected with them 
as to amount to a continuance of the same 
slander ". at least if before suit begun. admissi
ble); 1885. Gribble 17. Press Co.. 34 ~Iinn. 
342. 25 N. W. 710 ("other publications ... 
containing substantially the same imputa
tion as that sued upon. whether made before 
or after the latter. or after suit brought". 
admissible only to show malice. nnd thus give 
ground for exemplary damages; here an ut
terance six years before was admitted); 1886. 
Larrabee t. Tribune Co .. 36 Minn. 141, 142. 
30 X. W. 462 (approving the preceding case; 
the utterances need not be repetitions. if they 
"refer to the same matter and make substan
tially the same imputation "); 1895. Fred
erickson v. Johnson. 60 :'.-linn. 337. 62N. W.388 
(prior utterances of the sume import. admis
sible); 1902. Jacobs r. Cater. 87 l\Iinn. 448.92 
N. W. 397 (words not actionable' per se' nor 
imputing the same charge. hp!d inadmissible) ; 
1921. Linnehan v. Sheeran. 150 Minn. 1 il, 184 
~. W,835 (slander of plaintiff and his brother, 
charging them with stealing; similar charge 
repeated as of plaintiff's brother. admitted); 
Missouri: 1906. Yager r. Bnlce. 116 Mo. App. 
473, 93 S. W. 307 (unproved plea of justifica
tion may be considered. but only if filed in bad 
faith) ; 
Montana: 1916. Fowlie ~. Cruse. 52 Mont. 
222. lii7 Pac. 958 (subsequent rcpetition~. 
admissible) ; 
Ncbra..f.:a: 190:3. Bee Pub. Co. If. Shield8. 68 

r Nebr. 750. 94 N. W. 1029 (subsequent similnr 
utterances, admitted); 1912, Thomas 1'. 

Shea, 90 Nebr. 823, 134 N. W. 933 (prior 
actionable utterances; not decided); 

Scu' liampshir,·: 1827. Mason r. Milson. 
4 N. H. 114. scmbl" (rep£'titinn admissible); 
1839. Chesley 1'. Chesley. 10 X. H. 337 (repe
tition admissible. e\'cn of n('tionnble utter
ances); IS55. Symonds !'. Curter. 32 N. H. 458 
«(1) the other words may "a\'o been spoken 
at any tim£'. "pro\'ided they were spoken so 
ncar the time of the lIctionable words or w('re 
otherwise so connected with them us to ha\'e 
a legitimate bearing upon the disposition of 
the defendant's mind at the time of uttering 
the slander complained of"; (2) they may be 
actionable words, though semble the judge 
should instnlct the jury not to gh'e damages 
for them; but (3). semblc. they must be con
cerned with tlle sam" suhjert-matter); 1921. 
Saladino r. Gurdy. X. H. . 116 Atl. 436 
(slander; otlwr utterances in prior litigation. 
admitted) ; 
New Jo-rscy:'flS36. Bartow r. Brands, 15 X. 
J. L. 248 (other words ndmis~ible to ~how 
malice); lS38. Dayton. J .. in State r. Robin
son. 16 N. J. L. 514 (other defamatory words. 
"if referring to those "harged". admissible); 
1843. Schenck to. Schenck, 20 K. J. L. 208 
(other libels admitted. 80 far us they relate to 
the same charge. and even though uttered 
after suit begun) ; ISS2. Eyening Journal Ass'n 
'1'. McDermott. 44 N. ,J. L. 4:30 (previous 
or subsequent libels admissible. whether 
barred by limitation or not; the jury to be 
cautioned against gi\'ing damages for them; 
but n prh'ileged repetition is inadmissible); 
18SS. Fabl' r. Huyes. 50 N. J. L. 275. 281. 13 
Atl. 261 (approving the preceding case): 1911. 
Ruskin v. Arrlln. 82 X. J. L. 72. 81 Atl. 342 
(withdrawn plea of truth mny be con~idered) ; 
New .1lexieo: 1919. Henderson r. Dreyfus. 
25 N. M. • 184 Pac. 819 (subsequent rep
etition. if not priyileged. admissible) ; 
New York: 1810. Thomas t'. Croswell. 7 
Johns. 264. 270 (utterances. not libellous. 
against the plaintiff since action begun. ad
mitted; 8emble. that libellous utterances 
would not be admi.lSible. because the damages 
might be improperly increased); 1826. Mat
son v. Buck. 5 Cow. 499 (like the next cnse) ; 
1827. Root v. King. 7 Cow. 613. 633 (an un
proved plea. not withdrawn by an affidavit of 
falsity. admissible); 1829. King t'. Root. 4 
Wend. 140 (same case on appeal; doctrine 
below approved; but Mather. Sen .. dissented 
at 150. with the distinction that the defendant 
must have so pleaded" kno\\;ng it to be false. 
or from a reckless disregard of ('onsequences 
v,;thout ha\;ng reasonable cause to suppose 
he could substantiate it "); 1832, Inman v. 
Foster. 8 Wend. 608 (solving the apparent 
doubt in Thomas v. Croswell. and holding that 
prior actionable utterances. but only those 
barred by limitation. could be used); 1838. 
Kennedv I'. Gifford. 19 Wend. 297. 300 (con-• 
fining the utterances to the subject of the orig-
innl charge. and admitting a repetition after 
suit begun); 1844. Root v. Lowndes. 6 Hill 
518 (the use of other utterances limited to the 
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extent indicated by Thomas t·. Croswell and 
Inman 11. Foster. with regret that even that 
much had been conceded; see quotation ante. 
§ 405; the whole use limited to proving malice 
in excess of privilege); 1846. Keenholts 11. 

Becker, 3 Den. 346 (other utterances. not 
slanderous. before and after action brought, 
not admitted to show malice); C. C. P. 1848, 
, 165 (" whether he prove the justification or 
not. he may give in e\idence the mitigating 
circumstances"); C. P. A. 1920. § 338 (sub
stantially similar); 1849. Campbell v. Butts, 
3 N. Y. 173. semble (action brought for words 
already used in a former action t.:> show mal
ice. but not then declared on; the practice 
in the former case impliedly approved); 
1850. Fero 1'. R08coe. 4 N. Y. 165 (not treating 
it as a question of malice. but of damages, and 
admitting an unpro\'ed plea of truth. even if 
'bona fide' made); 1850, Howard v. Seston. 
4 N. Y. 157. 161 (slander for charge of per
jury; (1) charge at another time. of robbery, 
excluded; the other utterance must be of the 
same charge. since the malice to he proved is 
"not mere general ill-will. but malice in the 
special case set forth in the pleadings" ; (2) such 
repetition al:owed only to show malice in ex
cess of prhill'ge. following Root v. Lowndes. 
or to explain an ambiguous utterance); 
1854. Bush v. Prosser. 11 N. Y. 347, 356. 366 
(statute noticed as changing the law for pleas 
of truth); 1863. Fry t·. Bennett. 28 N. Y. 324. 
327 (affirming the first point of the preceding 
case. but apparently "iolating it in admitting 
different libels; sembie. contra to the preced
ing case on the second paint); 1870. Thorn 11. 

Knapp, 42 N. Y. 474 (repetition after trial 
begun, admissible; failure to pro\'e plea of 
truth, admissible); 1870. Titus v. Sumner, 
44 N. Y. 26G (prior utterances of the same 
sland'!r admissible, if barred by the statute; 
following Inman v. Fowler; semble. contra to 
Howard r. Sexton on the second point); 1872. 
Bassell t·. Elmore. 48 N. Y. 563. 566 (repetition 
of the eame charge to time of trial. held ad
missible. without mentioning the limitations 
of the preceding and the following case); 
1875. Frazier 11. McCloskey. 60 N. Y. 337 (rep
etition of the slander after action begun. ex
cluded. because where the words may be the 
subject of another action. damages might 
thus be given twice for them); 1877. Distin 
I). Rose, 69 N. Y. 122, 12i (total failure to 
prove a plea of truth may be considered. if 
the plea was inserted wantonly or maliciously; 
but need not be so considered; "the Code 
has made this change in the law. . .. be
cause it seems incongruous to say that a fail
ure to establish a justification may enhance 
the damages. and yet the facts proved under it 
may mitigate them "); 1879, Daley 11. Byrne. 
77 N. Y. 187 (repetition after action begun, ex
cluded; see quotation ante. § 404); 1892, 
-;;nos 11. Enos, 135 N. Y. 609, 32 N. E. 123 

ep'etition of the same charge in other words, 
mitted) ; 

North Carolina: 1829. Brittain ~. Allen, 2 
Dev. 120, 125 (repetition admissible. even 
after action begun; whether to be only repe
titions, is not considered; the judge to in
struct the jury not to give damages for them; 
"no regard ough t to be paid to the old rule, 
that these words must be such as were not 
actionable. that rule ha\ing ~ielded to common 
sense "); 1831. s. c. 3 Dcv. 167; 1850. Lucas 
~. Nichols. 7 Jones L. 32, 8emble (utterances 
after action begun, admissible, but damages 
not to be given for them) ; 
Ohio: 1832, Carter 11. McDowell, Wright 100 
(words since suit begun, not admissihle. cx
cept to show the sense of the words charged) ; 
1834. Seely v. Cole. Wright 681 (r('petition 
admissible. 8emble); 1834. Flamingh~m v. 
Boucher. Wright 746 (words barred b~ the 
statute. admitted. but the jury cautioned to 
use them only to find malice); 1846. Fisher 
t·. Patterson. 14 Oh. St. 418. 424 (other libels 
admissible only where the intent is doubtful); 
1848, Stearns v. Cox. Ii Oh. St. 590 (preced
ing restrictions as to doubtfulness of intent 
and as to ambiguities. repudiated; other 
libels. after suit begun. or before the statute 
bar, actionable or not. held admissible. sub
ject to a caution to the jury); 185.5. Van 
Derveer v. Sutphin, 5 Oh. St. 203. 295 (same); 
1871. Alpin v. Morton. 21 Oh. 536, 544 (approv
ing the preceding cases); 
Oklahoma: 1915. Beshicrs v. Allen, 46 Ok!. 331, 
148 Pac. 141 (other similar utterances since 
suit begun, admissible to show malice but not 
to increase damage) ; 
Oregon: 1893, Upton v. Hume. 24 Or. 420. 
436. 33 Pac. 81 (plea of truth, unproved, to 
be e\idence of malice only when the circum
stances indicate it; uttcrance of a distinct 
charge, not admissible) ; 
Pennsylvania: 1799, Shock 11. M'Chesney, !l 
Yeates 473 (charge of forgery; only "expres
sions of the same nature as those complained 
of" are admissible; "distinct slanders, charg
ing the plaintiff with other distinct offences. 
should not be received in c\idence, becauee 
the defendant cannot be prepared to meet 
them. and they form the subjects of other 
actions"); 1811, Wallis v. Mease, 3 Binn. 
546. 550 (other and different words charging 
the plaintiff, admissible. whether actionable 
or not actionable, before or after suit begun, 
barred by the statute or not; but the jury 
are to be instructed not to give damages for 
them); 1816. Kean D. l\f'Laughlin, 2 S. & R. 
469 (admitting the S8me words spoken since 
action begun; approving Wallis 11. 

1826. M'Almont D. M'Clelland, 14 S. & 
359, 361 (repetition after suit begun, admitted, 
because .. not a new charge for which a new 
action could be brought"); 1857, Elliot 21. 
Boyles. 31 Pa. 65. 68 (words showing malice, 
but not actionable. were admitted; no rule 
given nor authority cited); 1878. Barr D. 

Moore. 87 Pa. 385. 394 (" other articles of the 
salOe tenor and character", admitted); 1893, 
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Com. r. Place. 163 Pa. 314. 318. 26 Atl. 620 
(other libellous articles on the same subject. 
admitted to show malice); 189.~. Seip 11. Desh
ler. 170 Pa. 334. 32 Atl. 1032 (subsequent 
letters. admitted) ; 1899. Thompson 1>. 

M·Cready. 194 Pa. 32. 45Atl. 78 ("testimony 
honestly given in a judicial proceeding of the 
rircumstances connected 'with the utterance 
of slanderous words tending to mitigation" 
is not evidence of malice); 
South Carolina: 1822. Miller v. Kerr. 2 McC. 
286 (repetition after action begun, admitted; 
here malice is "the gist of the action". not 
merely affecting pridlegl!s or damages); 1836, 
Randall v. Holsenbake, 3 Hill S. C. 175 (repe
titil)ll so long ago as to be barred, and pre
vious to the words laid: the rule held to ad
mit words not actionable, and other action
able words "relating to the same species of 
crime" ei ther after action hegun or previous 
to the period of limit.:ltions; to any broader 
rule they decline to "yield an unqualified 
assent"); 1846. Morgan v. Livingston, 2 
Rich. 5n. 585 (" anterior publications [out
lawed by statutel. as well as publications nfter 
suit brought" of the same charge, admissi
ble) ; 
Tennessee: 1812, Howell 11. Cheatham. Cooke 
247 (repetition admissible, but not after ac
tion brought): 1847. Witcher 11. Richmond, 
8 Humph. 475 (repetitions since suit begun, 
admitted as explaining the meaning of the 
original charge); 1871. Saunders v. Baxter, 
6 Heiek. 369. 387 (prior expressions of ha
tred or ill-will, held admissible. but not sub
sequent ones. unless as explanatory of the 
former charge or containing an express admis
sion of malicious intent at the former time); 

• 
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1899, Russell v. Farrell, 102 Tenn. 248, 52 S. 
W. 147 (subsequent utterance excluded, un
less it involves an explanation or un admission 
of the former one or of malice in the former 
one) ; 
Vermont: 1870, Cavanaugh 11. Noble, 42 Vt. 
576 (l:tterances .. of a similar character" 
admissible; here made just before suit begun) ; 
1883. Knapp v. Fuller, 55 Vt. 311 (subsequent 
hostile utterance, admitted) ; 
Virginia: 1839, Lincoln v. Chrisman. 8 Leigh 
338, 342, 345 (" slanderous words of the same 
and like character", though barred by the 
statute. admitted); 1874. Hansborough v. 
So,innett, 25 Gratt. 495 ("like words antece
d~nt or subsequent", admissible); 
Washington: 1905, Ott v. Press P. Co., 40 
Wash. 308. 82 Pac. 403, 8t"lllble (subsequent 
similar utterances about other persons in the 
same business. excluded) ; 
West Yirginia: 1902. Swindell v. Harper, 51 
W. Va. 381. 41 S. E. 117 (similar utterances, 
before and after. the utterance in issue, held 
admissible. if made before action begun): 
WiSC0718ill: 1886. Bradley t. Cramer. 66 Wis. 
207, 302. 28 N. W. 372, semble (subsequent 
utterances, admissible; no rule laid down); 
1893. Born v. Rosenow. 84 ·Wis. 620, 6::?2, 54 
N. W. 1089 (utterances over three years be
fore. admitted): 1906. Earley r. Winn. 129 
Wis. 291. 109 N. W. 633 (repetitions admissi
ble); 1909. Pfister v. Milwaukee F. P. Co., 
139 Wis. 627. 121 N. W. 938 (an unsuccessful 
attempt to pro\'e a justification is some eyi
dence of malice. e\'en under Wis. St. 1898. 
§ 4201, similar to Mass. Re~·. St. 1836; two 
judges diss.). 
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§ 410 BOOK I. PART I. TITLE I [CHAP. xr 

• 

SUB-TITLE II (continued): EVIDENGE TO PROVE A HUM.<\;'~ 
QUALITY OR CONDITION 

ToPIC X: EVIDENCE TO PROVE IDENTITY 

CHAPTER. XV. 

§ 410. Other Principles Discriminated. 
§ 411. General Principle of Identity

Evidence. 
§ 412. Test of Admissibility. 
§ 413. CircumsUtllces Identifying a 

Person. 
§ 414. Same: Finger-Prints. 
§ 415. Same: Footmarks. 

§ 416. Same: Criminality of Act Im
material. 

§ 41i. Circumstances Identifying a 
Chattel, Document, or other External 
Object. 

§ 418. Utterances used to Identify n 
Time or Place. 

§ 410. Other principles Discriminated. In evidencing that proposition 
commonly spoken of as Identity, there is apt to be a confusion in thought 
with two other processes which are really not germane. 

(1) It is perhaps natural to apply the notion of Identity or Identification 
to the general process of proving an accuaed person guilty. He is said to be 
" identified" as the murderer or the thief; i.e. the whole process of proof and 
the whole mass of evidence is thought of as im'olving the" identity" of the 
accused and the guilty person. Frum this point of view, all distinctions 
between the various sorts of evidence heretofore analyzed are merged and 
become useless. That the accused planned the act, had a mothoe for the 
act, bore traces of the act, and so forth, arc all merely" identifying" facts; 
because the real guilty person also must have planned, had a motive, borne 
traces, and the like. Such an indiscriminate confusion and merger of all 
sorts of probative elements would render close analysis impossible, and 
naturally excites suspicion of the propriety of the term "identification" as 
thus applied. In truth, there is no propriety in it. The term does have a 
distinctive application; but this loose and indefinite usage just referred to 
may be once for all discarded as useless and misleading. 

(2) In arguing from subsequent traces of an act to the doing of an act, the 
argument of Identity sometimes is necessarily involved and needs to be dis
tinguished. Suppose, for example, to prove a murder, evidence is offered that 
a gun found three days later in the defendant's possession is exactly fitted by 
a bullet found in the body of the deceased. Here there are two inferences 
invalved: (a) "Because the defendant possessed the gun when found later, 
therefore he probably possessed it at the time"; this inference is always opcn 
to doubt, since the defendant may have borrowed the gun since the killing. 
or some third person may have surreptitiously placed the gun on his prem-
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§§ 410-418) GENERAL PRINCIPLE §410 

ises; (b) "Because the gun, thus possessed b~' the defendant at the time of 
the killing, fitted the buliet found in the bod~" therefore the defendant's gun 
must be the one that shot the deceased"; here the inference is open to doubt 
because the builet may fit other guns, Le. the fitting of the bullet is not a 
necessary mark of the identity of the gun that shot it. Now the first infer
ence is an inference from subsequent Traces to the former act of possession or 
use of the gun; no question of Identit~, is invoh-ed. It is the second inference 
that involves the eiement of the Identity. This is why much of the evidence 
herein termed Traces, as pointing back to an Act (ante, §§ 148-177), may inci
dentally illYoh-e a question of Identit~-. The distinction has been already· 
explained (ante, § 151); and the precedents on that subject are not here to 
be dealt with. . 

§ 411. General Principle of Identity-Evidence. Identity may be thought 
of as a quality of a person or tiling, the quality of sameness with another 
person or thing. The essential assumption is that two persons or things 
are first thought of as existing, and that then the one is alleged, because of 
common features, to be the same as the other. The process of inference thus 
has two necessary elements: (1) it is a Concomitant one, in its logical scheme 
(ante, § 130); and (2) it operates by comparing common ?narks, found to exist 
in the two supposed separate objects of thought, with reference to the possi
bility of their being the same. It follows that its force depends on the neces
sari1lCS8 of the (lssociation between the mark and a. single object. 'Vhere a 
certain circumstance, feature, or mark, may commonl~' be found associated 
with a large number of objects, the presence of that feature or mark in two 
supposed objects is little indication of their identity, because, on the general 
principle of Relevancy (ante, § 31), the other conceivable hypotheses are so 
nurnerous, i.e. the objects that possess that mark are numerous and therefore 
two of them possessing it ma~- well be different. But where the objects pos
sessing the mark are only one or a few, and the mark is found in two supposp.d 
instances, the chances of the two being different are nil or are comparatively 
small. Hence, in the process of identification of two supposed objects, by a 
common mark, the force of the inference depends on the degree of necessari-
ness of a~sociatimL of that marlc lOith a single object,1 , 

For simplicity's sake, the evidential circumstance may thus be spoken of 
as " a mark." But in practice it rarely occurs that the evidential mark is a 
single circumstance. The evjdencing feature is usually a group of circum
stances, which as a whole constitute a feature capable of being associated 
with a single object. Rarely can one circumstance alone be so inherently 
peculiar to a single object. It is by adding circumstance to circumstance 
that we obtain a compoEite feature or mark which as a whole cannot be sup
posed to be associated with more than a single object. 

§ 411. I From the point of view of logic author's "Principles of Judicial Pl'!lof. as given 
and psychology as nppli('able tn argument be- by Logie, Psychology. and General Experience, 
fore the jury (not the rules of Admissibility). and illustrated in Judicial Trials" (1913), 
sec the materials collected in the present § § 14-26. 
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§411 EVIDENCE TO PROVE IDENTITY [CHAP. XV 

The process of constructing an inference of identification thus consists 
usually in adding together a number of circumstances, each of which by itself 
might be a feature of many objects, but all of which together can conceivably 
coexist in a single object only. Each additional circumstance reduces the 
chances of there being more than one object So associated. The process thus 
corresponds accurately to the general principle of Relevancy (described ante, 
§§ 31-33). 

It may be illustrated by the ordinary case of identification by name. Sup
pose there existed a parent named John Smith, whose heirs are sought; and 
there is also a claimant whose parent's name was John Smith. The name 
John Smith is associated with so many persons that the chances of two sup
posed persons of that name being different arc too numerous to allow us to 
consider the common mark as having appreciable probative value. Butthese 
chances may be diminished by adding other common circumstances going to 
form the common mark. Add, for instance, another name-circumstance, -
as that the name of each supposed person was John Barebones Bonaparte 
Smith; here the chances of there being two persons of that name, in any 
district howeyer large, are instantly reduced to 11 minimum. Or, add a cir
cumstance of locality, for example, that each of the supposed persons Ih·ed 
in a particular village, or in a particular block of a certain street, or in a 
particular house; here, again, the chances are reduced in varying degrees 
in each instance. Or, add a circumstance of family, for example, that each 
of the persons had seven sons and fiw daughters, or that each had a wife named 
Mary Elizabeth and three daughters named Flora, Delia, and Stella; here 
the chances are again reduced, in ,"arying degrees, in pi'oportion to the prob
able number of persons who would possess this composite mark. In every 
instance, the process depends upon the same principle. the extent to 
which the common mark is capable of being associated, in human experience, 
with more than one object.2 

§ 412. Test of Admissibility. The only matter that is here of concern 
is the admi8sibilit]l of circumstantial evidence of identification; and it will 
easily be seen that very few questions can arise from this point of view. The 
usual matter of dispute, when such evidence is offered, is whether it is suffi
cient to found a presumption, or, as a mass of evidence, to support a verdict; 
and in this aspect it raises an entirely different question (post, §§ 2490, 2494). 

So far as there can be any general principle of Admissibility, it is per
haps to be stated as follows: A mark common to two supposed objects is 
receivable to show them to be identical whenever the mark does not in hu
man experience occur with so many objects toot the chances of the two supposed 
objects are too small to be appreciabl~. But it must be understood that this 
test applies to the total combination of circumstances offered as a mark, and 
not to anyone circumstance going with others to make it up. 

• 1906. Webb v. Ritter, 60 W. Vtl. 193, 54 S. E. 484 (the above principle cited. in identifying 
land by the payment of taxes. etc.). 
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§§ 4HH18] GENERAL PRINCIPLE § 412 -
On the whole, and in practice, it is seldom practicable and seldom attempted 

to pass upon the admissibility of identifying circumstances; it is better to 
wait until all the circumstances have been offered, and then to pass upon them 
from the point of view of a presumption or the sufficiency of evidence (p08t, 
§ 2494). If the circumstance has no real probative value, no harm will be done; 
while if it has such value in combination with other facts, good evidence may be 
excluded by passing upon it piecemeal; for it usually happens that the whole 
group of identifying circumstances cannot be put before the Court for a ruling 
at one point of time. 

It may be noted that in accordance with the general principle of Explanation 
(ante, § 34), the party den~'ing the identity may show that there are numerous 
objects equally possessing the evidential mark offered, so as to show that the 
chances of the two supposed objects being the same are very small.1 It may 
also be noted that a mark of identity may be negative as well as affirmath'e; 
i.e. where a certain circumstance would be necessarily associated with an 
object in issue, the lack of that feature in a particular object offered tends to 
show that it cannot be the object in issue,2 in analogy with the argument 
from essential inconsistency (ante, §§ 135, 158). 

§ 413. Circnmstances Identifying a. Person. Rulings upon admissibility 
are for the forcgoing reasons comparath'cly rare.1 In the reports of cele
brated trials are to be found innumerable instances of such e\'idencej2 but 
it is not necessary here either to attempt to analyze the various types of facts 
or to collate the recorded instances in such trials. Common el';perience is 
usually a sufficient test of rele\'anc~' in cases of this sort. 

The precedents in which an express ruling has been called for have dealt 
with corporal marl.:8,3 voice,4 mental peculiarities,5 clothing,6 u:eapon8,7 

§ 412. 1 1859, Cooper r. State, :?3 Tex. 343 bloody prints of a hand on the wall, admitted 
(three sizes of shot being found both in the to COOlpare with accused's hand placed on the 
decea~ed's body und the defendant's gun, it was mark when arrested). 
shown in explanation that mixed shot was in • 1903, Putton v. State, 117 Ga. 230. 43 S. E. 
common usc in the neighborhood). 533; 1920. Brown v. Com .• 187 Ky. 829, 220 

• 189.:5. Pcople v.--'l'hiede, 11 nah 241, 39 S. W. 1052 (yoice and height); 1870, Com. r. 
Pac. 837 (where the other man, alleged to have Williams, 105 :\[ass. 67; 1866, State v. Shin-
been the real murderer, must have been covered born, 46 N. H. 502. Compare the cases cited 
with blood, but was found not to be). ante, § 222. and post, § 660. 

§ 413. 1 For instances of identifying by • 1850. Webster's Trial, Bemis' Rep. 89 
Traces circumstantially, see anle, §§ H8-177, (knowledge of anatomy, as shown in the mode 
and hy skill or capacity, anle, §§ 83, 220. of dissecting the deceased's body, admitted to 

• For copious illustrations of the varied cir- identii~' the accused, a medical professor). 
cumstances that may be employed to indicate ' 1881, Murdock v. State, 68 Ala. 569. 57·1 
identity, see Hubbnck, Evidence of Succession, (correspondencll of footprints. admitted) ; 
Pt. II. ch. V. (rerJrinted in the "Law Library", 1879, Jones v. State, 63 Ga. 395, 398, 401 (boot-
Johnson, Phila .. 1845), and the present au- tracks, etc., admitted); 1884, Story 1'. State, 
thor's "Principles of Judicial Proof" (1913). 991nd. 413 (clothing of the deceased). 

'1874, R. v. Castro (Tichborne Case), : 189.5, People v. Yo.; Fook Din, 106 Cal. 163, 
charge of Cockburn, C. J .. II, 1 If., 307 If.; I, 39 Pac. 530 (possession of a weapon excluded, 
670 If., 718 fT. (tattoo-marks, etc.; but there because the weap'ln was not shown to have 
were no express rulings); 1875, Com. v. Stllrti- been the one used); 1852. People v. Larned. 7 
vant. 117 Mass. 131, 139 (a blow ha"ing been N. Y. 445 (that tools with which a bank was 
infiic·ted Iw the left hand, the fact that the de- broken had c.I)me originally from the defend-
fendant is left handed is admi~sible); 1904, ant's premises, 200 miles away, admitted); 
State 11. Miller, 71 N. J. L, 527, 534 (homicide; 1879, Dean's Casc, 32 Gratt, Mass. 1)12, 923 
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E\'IDEXCE TO PHOVE lDE~TlTY [CHAr. XV 

1/1I1111',S re~iden('c, and nthcr eirellll1stane('s of pcrsonal hisfory.9 The usual 
Cjul·~tion, lIOWe\'cr, has becll w/tethel' SOlll(! cOlllbination of these circllmstances 
is su(fieient to support a \"l'rdiet or raise 11 pI'e:;ulllption (post, § :!52!J), 

Additional illustmtiolls lllay bc found ill rulings dealing primaril,\' with 
other principles, - for example, with a jler;:;on's ,Yllbscfjucni bclil:f or conduC't 
as evidellce of hi;:; paO't carCl'r (ante, § 270), with statelllcnts :lbollt fatt~ of 
fllmily hi.~tor!l' as an eXt'l'ptioll to the hcarsay rule (]lost, §§ I·!t;i, l-lSS, 1;')01, 
17!.)}), and with speeilllt'lIS of ,¥)Jellillg as inuictlting a pCI'S(m'S author:5hip of a 
writing (post, § 202-l). 

Di:;tillguish the questions whether the opinion rille applies to testimony 
of identity (]lost, § l!li,), wht·ther a yoiee llIay be cyidenced by ill.yiallces 
of its uttt'ranec ((I II Ie, § 222), or identified by olle who has hcard it (post, 
§ UGO), and whether a person's identity is suflicielltly evidenced b~' the 

. '''b I'f" .,. .,' ( t!\ -)S wItness eli'· 01' llllprCS:';IOll ]JUS,:.; 1:'._). 

§ 41·1. Same: Finger-Prints. The use of finger-prints as eddence com
bint's two inference;:;, as does \'irtllally all l'\'idenee frOlIl Trac!.':'; (allte, § 1-l9); 
i.e. frtllll the finding of the trace or mark it i;-; inferred that ~(lmc person bearing 
that trace or mark was prescnt at the tillle and placc of doing the act charged, 
and from the peculiarities of the trace or mark it is inferred that the accuscd 
was identical with that person. ~ow in the fir::;t step of infcrenee ' that from 
Traces the finger-print ordinarily is IIcither stronger nor weakcr than other 
similar infl·rences. But the s('wnd stpp of inference that from identical 
marks . is here extraordinarily strong, On the general principle of § 411, ante, 
the presence, in two nhjcets of tcstimony, of a cOlllbinatioll of mar'ks, all of 
which can conceinlbly c()('xi.,t in a singleobjeet only, reprcsents the highest pos
sible degree of certainty that the two objcct;; arc identic-a!' Whether in a gi\'en 
thing such a. comhination ean exist oo\-iously depcnds on observation and study 
of that thing, as reported b~' eOlllpetent persons in the appropriate branch 

(murdl'r with a ~un; .. it wa$ pro\'cd tb"t upr))l 
the examination of a I:lrgl:' nUIIIIJ!'t of glln~ 
within:l mdius of ci~ht miles of tl.l' :;rene of th!' 
nmrdl'r. ,,· .. Ile were found of tile ~anw hore or 
whidl wll,;lt! carry prcci"ely t he saul!' ball [as 
that found in the dece:.'H"l's hndrl ; two or three 
unly ... {lIlt"ht h:n-I:' carried it.1 but thC'H' 
two or thre:' ". ~te [l(,eollutcd for and proved to 
b<.> wherl:' it was impossible tbe murderer hf 
FUl:lltl:' ('ould h,wc \(;;cd them "). 

• Cust's cited paSI. § 25~\) and alIII'. § ~,(I, n. 
4 . 

Illerl'!y that she ~old a rew,h-er to a colored 
Ill!ln, t",· d(·f(·(j(hnt "d!J~ ~"Iorl:'d); 1b7u. COlli. 
t'. Cf),tell", I:!O ~Ia,;_;. ;jiiS. ali\) (tirlitious ~i~na
tun" t4. an apPf'!\l bund; namC'. reside .. lc(I, etc., 
of the real l'igner adlllittt'd lu iudi('att' the 
firtili"u~ nature of thl' "igner); I~'l. Huloff r. 
Peoplc. -!ii X. Y. :!2·' (that X was known to be 
with Y "nd that Y WlIS in a certain plact'. rele· 
vant tLl ,Ill,\\, X there); IS,ii. American Life 
In,;_ '" T. Co. I'. Rnsenagle. ,7 Pa .. 515 (to show 
that the· per,:"u whose hirth-date WlIf testified 
to by two persl)ns was Ihe same person refNred 

• 1885. LO\'at Peerage Cnse, I •. H. 10 ApI>. t., hy e:leb. the dates of birth of the th'e other 
Cas. 763. ,75 (statement of derca:'"n rnl'rnber~ rhildrclI of the SHne parents wl're admitted; 
of a family, luwing no personal knowledge. as here the ,illlilatit:. of .. ircurn,!:lnce" showed 
to a m!lnslau~htl:'r fly one of the ancest')rs. wl- that the person rcfl:'rrcd In was a ull'rnber of the 
mitted as an identifying tradition, .. a story family in 'Iucsti'm); 11:'!JI), Bryant's Estate. 176 
adhering to that Alexandpr, hilt not a'l ,my Pa. :mn. :15 Atl. 5,1 (lin' ,litietl'nt ;;ets of dairn· 
eddcncc of the furt that 11 fiddlpr was e\-er a!lt.~ a~~!'Tted the intestate to ha\'e heen II 

killed b~' him or by anrhod_\' l'I~e"); I !lOr,. lIlt'ml.('r of Ih(,ir family, and the identity waS 
Smith r. State, 165 Ind. ISO. ;., X. E. n,.,.:l (thl' aSr('rlained by a t'art'ful collation of t.he facts 
same witness need not testify to all the idl'nlify- true of the inte.;tate aud the various ancestors 
ing circumstances; here the witness testilied alleged). 
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§§ -t1D-liSI FIKGER-PRI:-iTS § 414 

of science. Do human finger-prints present a combination haying that highest 
degreE> of certaint~·~ SC'ience answers that they do.1 In brief, the accepted 
conclusion, after widest obsef\'ation, is that se\'cral fixed and typical varieties 
of skin-marks on fingertips are clearly distinguishable. and that b~' the mathe
matical theory of probabilities the chance of two indidduals bt>aring the 
same combination of such marks is so small as to be negligible, and that ex
perien!:e has confirmed this theory. Hence, identity of a combination of 
such fixed and t~l)ical marks is the strongest e\"idellce of identity of person, 
Courts ha\'e therefore properly held such evidence admissible.2 

But what are the conditions to be fulfilled, and the possibilities of error? 
(1) Science lIw.~t hm'c cOllfirmed, with fair concurrence, the above fact of 

experience for finger-prints in general, or for some similar speeies of marks, 
This can be shown by expert testimony (pust, § 5(1), or by scientific authors 
(post, § IG9:3), but can now well afrord to be judicially noticed without e\'i
dence (post, § 2,%2), 

(2) :\ witness cxpert in the subject must state that the system of interpre
tation used by him in infcrring identity of marks was a system accepted in 
the profession. Thcre arc sc\'cral sllch systems; they differ ehiefiy in practi
cal cOIl\'cnience on"', • 

(:3) The witness must further be able to state that the particular marb 
used as the basis of infercnee were di,~tillct and nwnerOU8 enough to afford 

§ U4. I The subjcct is considcred in the J.); :\Iich. Camp. L. 1915, § IS21 (State 
/lre~nt author's" Principles of Judicial Proof" priSf>n warden's deseription lind measurc-
(1913), §§ 14-26. ment [of com'iet] by the Bertillon syst<lm or 

A full account of s.\·stems of finger-print such other system as may be deemed proper 
identification will be found in the followbg for the idcntification of crill1innls", udmi,,,ible 
uuthoritati\'e work: C. Ain8worth :\Iitchcll. to PW\'c former eondction of pcrson on tri:d) ; 
.. Sdence lllld the Criminal" (1911. X. Y.), lUIS. Richards v. \' crmilyea. 42 Xcv. 294. 

Thl' mo:!t l'ompre\1Cnsive handbook on 175 I'ae. ISS (Illurder of II stage-dri\'er: finger-
the subjcct is the fl)lIowing: H. H. Wilder print~ on an ell\'elu!JC in a mail-sack opened 
and Bert "'entworth ... Per5"nal ldcntifica- by the robbers. admitted to idcntify defend-
tion: Method;; for the Identification 'If Indi- ant; learned opinion by C"leman. J .. plac-
viduals Living or Dead" (lioston. I\Hl:'); the illg the ruling on it~ proper logical basis); 
authors arc re~pectiv(!I~' pro((',;.wr of zoology I!) H. Sla Ie ~. ("(orciello. hU ~ .. J. L. :309. DO Atl. 
in Smith Collcg.., and former police eOll1rni:;- 1112 (fillg('r-prints held adIlli:;:iible; but ti", 
SiOlll'r of Do\·er. X. H. Their work sets fntth Court's opinion Iwre rni~"e5 the rC31 pdllt of 
all the scientific ha..-cs for fingcr-!lrint identi- such e\"idcnce); lUIS. St.ate r. Connors. 8i~ .• 1. 
ficati'lIl. as well as the practical methods of L. 419. !)4 .\tl. 1>12 ihurglar.v; fac;imile oj 
rmpl"ying it. finger-print' on :I post compared with de-

In Mark Twain's" Pudd'nhcad Will.'Oll ". fendant's fillgl'r-print:;. admitted); IV:?!. 
c. XXI (1893) there is a ludd account "f the Lalllbll'".State.96X .. J.L.-.l14Atl.:i46(lIIur-
logic of finger-print. iclentifir.atilln; it fJccur~ in d('r; identity uf fingl'r-prints on automobile 
a coun!'e!"s argUlllent. and ends dramatically in with defelldant's fillger-priJlt~. cdd('nced hy 
frceing an innocent man charged with murder. expert, admitted); lU15. Pcopl.., ,'. Boach. 
This account was printed long hefore any ex- 215 X. Y. 592. 602. 100 X. E. (iJS (murder; 
tensi\'e use had been made rlf the nlethod in finger-prints on clapboards <>f tit,· house of 
American government.al rl('partrnl'nt~. thc homidde. admitted to identify defend:mt) ; 

2 Enoland: 1909. Custietllll's Casco. :l Cr. 1917, P('Ople V. SIIIII)\'·. Gen. Sess. ~. Y. Co., 
App. i4 (finger-prints on a e:lIldlc lC'ft b,·hind). Hi.5~. Y. Suppl. G15 (disorderly conduct; 
United Slate8: 1021. l\IO"" r. StatC', Ariz. , finger-print l'dden("c admitted to show iden-
198 Pac. 2SS (burj:lary; finger-print idl'ntity, tity of former cOIl"ietir)llS); HIlS. !\IeGarry t. 
admitted); !\l11. PI'I)pl" t. Jennings, 2.52 111. St.ate, 82 Tex. Cr .• ~~j7. :!OO S. W. 52i (bur-
sa4. 96 N. E. 107i (fingcr-im!Jrint~. a~ inter- glary; finj:er-prillt.-; Idt on a window and 
prete: by the srientifi~ system of dactyl"5- made on a Jlaper. admitted, Witll experL te;;.. 
copy, admitted leading opinion, by Curter. timony). 
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§ 414 EVIDENCE TO PROVE IDENTITY [CHAP. XV 

an inference, under the system which he employs; and also that the marks thus 
used for study were reproduced or transferred by some reliable process from the 
original object on which they were impressed. 

There is indeed also one possibility of the inference being fallible, but it 
occurs in the Traces-inference above noted, and not in the Identity-inference, 
e.g. finger-prints identical with A's may be found on a letter left at the scene 
of the act, and yet these may have been produced by B, who has surreptitiously 
elsewhere placed the letter where A touched it and has then carried the letter 
bearing A's imprint to the scene of the act.3 This, and a few other ingenious 
and far-fetched expedients, might explain how A's finger-prints on the letter 
do not necessarily point to his presence at the scene. But such possibilities, 
though they must be recognized, belong decidedly to the other party to bring 
forward on the facts of a given case; they cannot affect the admissibility of the 
evidence. They indicate a possibility of weakness in the Traces-inference 
(ante, § 149), not in the Identity-inference; for they are comparable to the 
traditional method of explaining away e.g. the finding of stolen money in 
the accused's trunk by showing that an enemy placed it there in order to 
involve him in the charge. 

§ 415. Same: Footmarks. For footm,arks, there is also a double step of in
ference, viz. from the mark found to the presence of the maker at the time 
of the act, i.e. a Trace-inference (ante, § 149), and from the combination of 
features in the mark found to the person bearing the same combination of 
features, i.e. an Identity-inference. 

Here, however, the second step of inference, in contrast to that from finger
prints (ante, § 414),is apt to be especially weak. This is because the features 
usually taken as the basis of inference size, depth, contour, etc. may not 
be distinctive and fixcd in type for every individual, but may apply, even in 
combination, to many indi\·iduals. Hence their probath'e significance is apt 
to be small. 

This ordinarily should not negative Admissibility, it merely affects weight. 
But popular looseness of thought is apt to overestimate this probative value; 
and accordingly Courts have sometimes excluded the evidence, mistakenly 
invoking the Opinion rule (post, § 1977) for the purpose.l No doubt a 
witness to identity of footmarks should be required to specify the features on 
which he bases his judgment of identity; and then the strength of the inference 

I A telling illustration or this possibility (Virginia Law Register, vol. V, N. B. p. 7611. 
is given by a clever author or fiction in a well- Feb. 1920). But as the method itsel£ has been 
contrived detective story: R. Austin Freeman, kept secret by the inventor. its practical avail
"The Singing Bone" (London, 1913). ability must be doubted. Further inCorma· 

Still another such possibility is said to tion can be obtained from the International 
exist, in that a method has been invented Association Cor Personal Identification, New 
or TCPToducino /inocr-wints artificially and York City. 
thus of impre8sing their counterCeit on an § 415. 1 The cases will thererore be round 
object so as not to be distinguishable rrom collected under various heads: ante, § 149 
impressions genuinely produced by the person (Traces); ante, § 413 (Identity): post, § 571 
himself whose fingers made the originnl print: (Expert Qualifications): post, § 660 (Obeer. 
Milton Carlson, "Finger Prints can be Forged" \'fition): post, § 1977 (Opinion). 
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should depend on the degree of accurate detail to be ascribed to each feature 
and of the unique distinctiveness to be predicated of the total combination. 
Testimony not based on such data of appreciable significance should be given 
no weight.2 

§ 416. Same: Criminality of Act Immaterial. It has already been seen 
(ante, § 218) that, where a circumstance is relevant for some purpose, the in
cidental revelation, in offering it, of other criminal conduct by a defendant 
does not stand in the way of receiving the evidence. The principle finds 
application here as elsewhere.1 

§ 417. Circnmstances Identifying a Chattel, Docnment, or other Enemal 
Object. The principle of Identity applies as well to objects of external nature 

I An example of this weakness can be seen 
in the argument of Mr. Wm. A. Beach for the 
accused, in Rubenstein's Trial (King's Co., 
N. Y .. Jan. 31, 1876; Seller's Classics of the 
Bar, IV, 170). 

§ 416. 1 ENGLAND: 1833, R. v. Fursey, 6 C. 
&: P. 83, 3 St. Tr. N. B. 543, 551 (the kind of 
wound given to a third person by the accused, 
admitted to identify the weapon); 1836, R. v. 
Rooney, 7 C. & P. 517 (robbery of W., who was 
riding with U.; evidence of tbe finding of U.'s 
wateh on the defendant admitted as identifying 
him as one of those taking part; .. it makes no 
difference that Mr. U.'s watch is the subject 
of the next indictment "). 

UNITED STATES: AlalJama: 1868, Yarborough 
:. State, 41, Ala. 405, 407 (disputed identity; 
the theft of other property, admitted to iden
tify); California: 1857, People r. Butler, 8 
Cal. 435, 439 (a question as to the defendant's 
business, answered by a statement that he 
was a gambler, held proper, since it might be 
rele\'ant to identify the defendant or to test the 
witness' knowledge of him); 1897, People 1'. 

Ebanks, 117 Cal. 652, 49 Pac. 1049 (murder 
on Sept. 10; doings of the deCendant a few 
days before, with a pistol and a sack, admitted 
to identify him); 1902, People v. Taylor, 136 
Cal. 19, 69 Pac. 292 (a larceny, admitted to 
identify); KansCl8: 1874, State v. Folwell, 
14 Kan. lOS, 109 (larceny of a horse; to iden
tiCy the defendants, one who saw the wagon
tracks was allowed to say that he knew them 
because the wagon was his); liE ainc: 1867, 
State v. Bartlett, 55 Me. 200, 214 (to show a 
witness' acquaintance with the defendant and 
ability to identify him, the witness was allowed 
to say that he was an officer in a State prison; 
whether he might properly have said that he 
saw the defendant there was not decided); 
MCl88achUllell.!: 1875. Com. v. Sturtivant, 117 
Mass. 123 (three persons found murdered in or 
about the same house; the fact was admitted 
that all were killed with the eame weapon, at 
the same time); lIJi88ouri: 1907, State v. 
Toohey, 203 Mo. 674, 102 S. W. 530 (bur
glary); 1910, State r. Dunwoody, 231 Mo. 
48, 132 S. W. 227 (fraudulent registration; 

registration elsewhere. admitted to identify); 
New l'ork: 1875, Foster t'. State, 63 N. Y. 
619 (burglary; the taking of another article 
at the same time, admitted to identify the 
BOurce of goods found ill the defendant's pos
session); 1880, Hope v. People, 83 N. Y. 419, 
423, 427 (robbery of the key of a bank from 
the cashier; at the time of the robbery of the 
key, all of the gang of robbers were masked; 
but upon a showing that the same gang subse
quently robbed the bank, the fact was admitted 
of the defendant's participation in the latter 
robbery, to identify him); Oklahoma: 1908. 
Vickers r. U. S., lOkI. Cr. 452, 98 Pac. 467 
(rape: a burglary about the same time, ad
mitted to identif~' accused); Oregon: 1881, 
State v. Wintzingerode, 9 Or. 153, 157 (the 
identification of a gun used in the murder, 
and found in the defendant's posse8l!ion. all 
one stolen from the deceased, admitted); 
1900, State 1'. O'Donnell, 36 Or. 222, 61 Pac. 
892 (larceny; possession of other stolen prop
erty, not admitted on the facts); Penn3111-
t'ania: Brown t·. Com., 76 Pa. 319, 321, 337 
(murder of Annetta K., at her house; the 
fact was offered of the murder of her husband, 
Daniel K., at the same time, near the house, 
with the same weapon, and of the po.~session 
of money in the house by the husband and of 
other circumstances showing that the two 
murders were committed by the same person; 
admitted, because .. when two persons are 
murdered at the same time and place, and 
under circumstances evidencing that both 
acts were committed by the same person or 
persons, and were part of one and the same 
transaction cr res geste, and tend to throw light 
on the motive and manner of the murder for 
which the prisoner is indicted", the second 
murder is admissible): 1881, Moyer v. Com., 
98 Pa. 338, 349 (similar facts); Texall: 1908; 
Wyatt 11. State. 55 Tex. Cr. 73, 114 S. W. 812 
(robbery; another robbery on the same night, 
admitted), 1915, Collins 1'. State, 77 Tex. Cr. 
156,178 S. W. 345 (robbery). 

See additional related instances cited ante. 
§ 218 (inseparable acts). 
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§ 417 EVIDENCE TO PROVE IDENTITY [CHAP. XV 

(a place, book, document, or house) as to human beings. There is no room for 
the operation of the human will as affecting the validity of the inference, and 
hence there happens here to be no occasion for the discrimination, otherwise 
u:;eful, between the second and third sub-titles of the present Title, i.e. evi
dence to prove a Human Quality or Condition, and evidence to prove a fact 
of External Nature. 

The recorded rulings deal with chattels of various sorts,! and with docu
ments, written or printed.2 

§ 418. Utterances used to Identify Time or Place. It often happens that 
a place or a time iSlnarked significantly by an utterance there or then occurring, 
so that the identification of it may alone be made, or best be made, by per
mitting the "arious witnesses to mention the utterance as nn identifying 
mark. The utterance, not being used as an assertion to prove any fact 
asserted therein, is not obnoxious to the Hearsay rule (as explained post, 
§ 1791), and may therefore be proved like any other identifying mark: 

1865, COLT, J., ill Earle v. Earle, 11 All. 1 (the libellant in divorce had called Ellen G. 
whose testimony tended if unexplained to show that she saw Mrs. E. sitting in the lap of 

§ 417. 1 Can. 1921, R. t'. Scheer, 57 D. L. .. king and queen of England, France. Naplci!. 
R. 614, Alta. (automobile tires); U. S. 1896, . Jerusalem and Ireland. princes oj Spain and 
Buchllnan v. State. lOG Ala. 7, 19 So. 410 Sicily"; this the Court calls "a natural, 
(defendant WIIS charged with larceny from leglll evidence, and II proper evidence in thilll:s 
S. of a mixed lot of furnishing goods, ranging of this nature to detect II forgery"); 1835, 
(rom shoe-tacks to shirts; S. had bought from Johnson t. Morgan. 7 A. & E. 233 (libel by a 
G., who carried a IlIrge stock; comparison by song; to prove the contents of the particular 
the jury of the goods found in defendant's . song charged, the paper being lost. it was held 
house and the original stock was held improppr; ~ufficient evidence that 1000 copies of song 
110 reason given; an absurd ruling); 1896. had been printed by M .. :lOO of them put for 
Crane v. State, 111 Ala. 45, :W So. 5!J0 (similar slIle with H., thllt the song charged had been 
to the preceding); IS?:!. Com. v. Brooks. bought. of H .• and that it corresponded with 
109 Mass. 354 (the finding of a watch-ring one produced which belonged to the 1000 
at a certain place, admitted as evidence that copics; Coleridge •• r.: "There is no rule, 
a watch-robbery had taken place there); 1883, respecting the proof of identity, peculiar w 
Com. t. Collier. 13·! Mass. 20;~, 205 (to identify the case of n printed paper; the evidence may 
a barrel of beer as coming from S., the label of depend UpOIl correspondence in size, appellr
S. on the barrel was admitted; compare § 150, Rllce, and other circumstances ") ; 1000, 
ante); 1888, Com. v. Kendrick, 147 Mass. 444, Carte v. Dennis, 5 N. W. Terr. 32.45 {infringc-
18 N. E. 230 (identity of ~ampled beer with ment of copyright of lin opera; n printed copy 
that possessed by the defendant; eddence produced held suffidently identified); 1849, 
"(airly establishing" it in the trial Court's Com. v. Miller, 3 Cush. Mass. 243, 251 (to 
opinion, held sufficient); 11;75, DeArmond v. show that three certain notes were forgeries, 
Neasmith, 32 Mich. 232 (gentleness of a thirty others were admitted. as indicating 
heifer); 1882, Keith v. Tilford, 12 Nebr. 276, by the identity of mllrks thllt they were formed 
11 N. W. 315 (herd of cattle). from one pattern by tracing); 1881, Shelden t·. 

For other cases illustrating the principle Warner, 45 Mich. (HO, 8 N. W. 529 (three 
for stolen ooods, compare the citations ante, similar kinds of ink in each of two documents. 
§§ 148-152, 218. USf)d to show an identity of source); 1813, 

2 1684, Lady Ivy's Trial, 10 How. St. Tr. Southwick v. Stevens, 10 Jo:m. N. Y. 443, 446 
555, 617, 640 (defendant's title-deed shown to (the KOurce of a newspaper evidenced by the 
he forged because it read, in the recital of date. features of the type). 
"the 13th day of November, in the 2d and 3d For other illustrations. sec the rulings delll-
years of the reigns of our Boveign lord lind lady ing with opinion testimony to the ink, paper, 
Philip and Mary by the grllce of God king and and other marks of documents (post, § § 2024-
queen of England, Spain, France, both Sicilies, 2027), with the production oj the original of 1\ 

Jerusalem, lind Ireland, etc.", although the newspap.'T (post. §§ 1234. 1237). and the 
style of deeds until the next summer. when authenticatiun o( printed matter (post, §§ 440, 
Philip acceded to the kingdom of Spain, was 2150). 
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Mr. H. in Mrs. E's. bedroom; :Mr. H. testified that while Mrs. E. was ill in bed in her house 
Mr. R. on one occasion, at }Irs. R.'s request, took Mrs. E. in his lap to enable Mrs. R. to 
make the bed, and when :r-.lrs. R. returned after a moment's absence he said to her that 
.. Ellen had been in"; Mrs. R. testified to a similar effect; to the admission of the statement 
by :VIr. R. to his wife an objection was made): "It was important, as the case stood, for 
the libellee to satisfy the jury that Mr. and Mrs. R. were testif,:,;ng to the same occasion . 
. . , Any circumstance or act occurring at that transaction and remembered by both 
,,;tnesses would show that they were testifying to the same occasion and would be clearly 
eompetent. So we are of opinion that the conversation of the parties or any declarations 
made at the time are to be regarded as of the nature of verbal acts, and admissible for the 
purpose of identifying the occasion of which the witnesses speak. Statements used for this 
limited purpose are admittf;!d without regard to the truth of the fact stated. . .. There 
is no violation of the rule against hearsay evidence." 

This principle is generally accepted. But it is to be understood that the 
utterance cannot be used as having any assertive value; and some Courts 
occasionally refuse to allow the specific tenor of the utterance to be stated, 
where a special danger exists of giving improper credit to it as a hearsay 
assertion.1 

From this use of identifying utterances by several witnesses testifying to 
a common time or place, distinguish the following superficially similar uses: 
(1) mentioning a third person's utterance as a reason for obsen'i ng a particular 
fact (post, § 655); (2) mentioning it as a reason for recollecting a particular 
fact (post, § 730); (3) using one's own prior utterance of a fact to corroborate 
one's present testimony and repel the suggestion of recent contrivance (post, 
§ 1130). 

§ 418. I The principle is illustrated in the 
following cases: EXGI~~XD: 184G, R. r. Rich
ardson, 2 Cox Cr. 3GI; Denman, L. C. J,. 
and Alderson, B. (to show the date whell a 
conversation wit.h the accused about poi:;oll 
occurred, the witn~ss was allowed tD bt~lte a 
remark which he shortly afterwards made to 
C. about it., so that by calling C. the time 
could be fixed; but" of ~ourse it could only 
be used to fix the time of the prisoner's con
duct"); UNITED STATES: Alabama: In19. 
Rogers v. St.'lte, Ala. ,83 So. 3.5!l (re
ceiving stolen goods; Inrceny of goods from 
another owner, not allowed to be used on the 
facts ns tending to identify the time. etc.): 
GeoToia: 1887, Barrows t'. State, 80 Ga. 1 !J-I , 
5 S. E. 64 (a remark of D. served to murk the 
time after which a witness obtained certain 
knowledge); [ou'a: 1899, State t'. DUlin, 100 
Ia. 750. 80 N. W. 1068 (con\'ersation admit.ted 
to fix a date); 1900. Stewart 'V. Anderson, 111 
Ia. 329, 82 N. W. 770 (similar; left to the 
trial Court's discretion); Mass. 18.50. Com, t'. 

Webster, Mass., Bemis' Rep. 269, 295 (fixing 
the time of seeing a person. by notes written 
and received on that day, allowed); 1865. 

Earle r. Earle, 11 All. 1 (l!Ce quotation 8upra) ; 
1876, Com. t'. Piper, 120 Mass. 18i; 1877, 
Com. t'. Sullh·an. 123 Mass. 221 (tD fix the 
time of a snle, the fact was admitted of A's 
tl'stimony to it having been given at a certain 
time befole a magistrate); 18i8. Whitney 11. 

Houghton, 125 Mass. 452 (the time of a sale 
wus in issue; testimony as to the date of a 
conversation by the defendant in which he 
menti'Jlled the sale was rejected; if the sale 
was pro\'ed, this seems unsound); ,lfichioan: 
ISSa. People r. Mead. 50 Mich. 221), 15 N. W. 
9.5 (note thnt in this Court some of the prec
edents in §§ 655, 730. posl. where utterances 
fixing olle's recollection or attention nre held 
acimissible. nre used ns though they fell under 
the present head); Rhode! sland: 1899, Agulino 
1'. R. Co .• 21 R. J. 263, 4a Atl. G3 (the fact of 
A calling B'1l attention to a circumstance. ad
mitted to corroborate); Yermont: 1861, Hill 
v. North, 34 Vt. G16 (time fixed by a remark); 
1881. Wceks to. Lyndon, 54 Vt, 640. G47 (simi
lar); 1895. State r. yf)un~. Gi Vt. 450. 32 At!. 
252 (similar); 1898, Wilkins T. Metcalf, 71 
Vt. 103. 41 At\. 1035 (similar). 
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§ 430 BOOK I, PART I, TITLE I [CHAP. XVI 

SUB-TITLE III: EVIDENCE TO PROVE FACTS OF EXTERNAL 
INANIl\IATE NATURE 

(EVENTS, C01\'1)ITIONS, TENDENCIES, CAUSES, QUALITIES, 
M'1) EFFECTS, OF THINGS AN"]) PLACES) 

CHAPTER XVI. 

INTRODUCTORY 

§ 430. Distinction between this and the 
precedillg Subjects. 

§ 431. General Principles of Rele\'ancy. 
§ 432. Division of Topics. 
§ 433. Combination of Different In

ferences. 

TOPIC I: IDENTITY 

§ 434. Identity of one Object with An
other. 

TOPIC II: OCCURRENCE OF AN EVENT 

§ 435. Scope of the Subject. 
§ 436. Occurrcnce of an Event, as 

evidenced from Cause or Effect; Principles 
of Inference, analyzed. 

TOPIC III: EXISTENCE (OR PERSIST
ENCE) IN TIl\1E 

§ 437. (1) Existence, from Prior or 
Subscquent Existence; Application of the 
Principle in Sundry Instances (Highways, 
Machines, Buildings, Railway Tracks, etc.). 

§ 438. (2) Existence, from Concurrent. Ex
istence; the whole evidenced by the Parts, 
or one Part by Another (Highwavs, Rail-. -way Tracks, Premises, etc.). 

§ 439. Same: Samplcs, fiS evidence of 
an Entire Lot. 

§ 440. Same: Sample Copies of Printed 
Matter. 

TOPIC IV: TENDENCY, CAPACITY, 
QUALITY, CAUSE, OR EFFECT 

1. General principles 

§ 441. Scope of the Subject. 

• 

§ 445. Distinction between Experiment 
and Observation. 

§ 446. Distinction betwecn Possibillty, 
Capacity, Tendency, and Cause, as the object 
of evidence; Evidencing a Possibility. 

§ 447. Number of Instances required. 
§ 448. Negative and Affirmative In

stances; Evidencing an Impossibility. 
§ 449. Explaining away the Proponent's 

Instances. 

2. Precedents arranged by Subjects 

§ 450. Principle of Classification. 

A. I!>JSTANCES OF MATERIAL EFr'ECTS, AS 

EVIDENCE 

§ 451. Miscellaneous Instances (Facto
ries, Railroads, Floods, Gases, Land, 
l\Iachinery, Tools, Apparatus, Weapons, 
etc.). 

§ 452. Sparks and Fires, as evidencing 
the Cause of a Fire; Generai Principle. 

§ 453. Same: Discriminations. 
§ 454. Same: (1) Cause of the Fire, 

as evidenced by other Spark-emissions 
(a) by the same Locomotive. 

§ 455. Same: (1) (b) by other Loco
motives. 

§ 456. Same: (2) Defective Construc
tion, as an element of Negligence, evidenced 
by other Spnrk-cmissions. 

B. INSTANCES OF CORPORAL 

EVIDENCE 

EF'FECTB, AS 

§ 442. Principle of Proba.tive 
(Relevancy). 

Value 

§ 457. Corporal Effects and Symptoms; 
Miscellaneous Instances (Proximity, Calibre, 
or Direction of a W capon inflicting a Wound; 
Operation of a Drug, Liquor, Poison, Food, 
or Disease, on Human Beings or on Animals). 

§ 443. Principle of Auxiliary Policy. 
§ 444. Discretion of the Trial Court. 

• 

§ 458. Similar Injuries to Other Persons 
at the same Machine, Highwa.y, Railroad, 
or Building. 
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§§ 430-465] EVIDENCING FACTS OF EXTERNAL NATURE § 430 

c. INSTANCES OF MENTAL OR MORAL EF

FECTS, AS EVIDENCE 

§ 459. General Principle. 
§ 460. Measures of Time, Space, Light, 

Sound, Difficulty, or Capacity, as evidenced 
by Human Sensations and Conduct (Noises 
heard, Objects seen, Distances walked, 
Trains stopped, Work performed, etc.). 

§ 461. Measures of Negligence, Danger, 
Insufficiency, Unreasonableness,Cruelty, Un
skilfulness, or their opposites, as evidenced 
by similar Acts or Habits of other Men or 

Animals (Horses' Fright, Passengers' Be
havior; Safeguards for Railroads, High
ways, and Machines; Commercial Customs; 
Malpractice; etc.). 

§ 462. Business Patronage, as evidencing 
Quality of a Place or Article. 

§ 463. Same: Value or Sales of Similar 
Land, Chattels, or Services. 

§ 464. Same: Other Principles dis
crimina ted. 

§ 465. Measure of Literary or Intellec
tual Propriety (Other Person's Utterances 
in Libel and Sedition). 

INTRODUCTORY 

§ 430. Distinction between thiS8.nd the preceding Subjects. In the classi
fication of circumstantial evidence, as alread~· observed (ante, § 43), there 
can be, at certain points, no sharp distinction between a Human Act, a 
Human Quality or Condition, and a Fact of External Inanimate Nature, 
with reference to evidencing them as propositions to be proved. Some mat
ters, such as death, may sometimes be viewed in either the first or the second 
aspect; for other matters, such as the possession of land, it may not be easy 
to distinguish between the second and the third. The propositions which 
come to be proved before tribunals of justice embrace e\'cry sort of fact in 
life, and no classification not purely arbitrary can divide them for practical 
purposes into classes always absolutely distinct. All that can be done is to 
separate by themselves such' facta proband a ' as are more or less related with 
reference to the mode of evidencing them and the considerations of probative 
value affecting the evidentiary facts. The grouping alrcady set forth (ante, 
§ 43) seems to find justifications in such natural considerations. That at the 
point where the lines of grouping are drawn some obscurity exists is a necessary 
defect of all such classifications, and does not affect their general validity. 
The inter-relation of the matters grouped under the first sub-title (evidence to 
prove a Human Act) has already been seen. Certain sorts of evidentiary 
facts Character, Design, Habit, Motive are specially appropriate and 
common in proving such matters, and the peculiar restrictions of our law 
upon the use of character have there constantly to be distinguished from the 
use of other sorts of related evidence, and make a combined consideration 
indispensable. The matters in the second sub-title (evidence to prove a 
Human Quality or Condition) are related with equal closeness. The use of 
specific instances of conduct, with its appurtenant dangers of unfair surprise, 
undue prejudice, and confusion of issues, is common to all. The prohibition 
of character-conduct has constantly to be distinguished from the use of other 
conduct; and the considerations of probative value and of auxiliary policy 
which are there applicable must be studied in comparison in order to appreciate 
their proper significance . 

Coming now to the third and present group, we find its distinguishing 
feature to be the absence of the element of a human will and of the human 
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§ 430 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

emotion, rea8on, and character as affecting conduct. The evidencing of a 
human act from antecedent or subsequent human attributes, and the evi
dencing of a human quality or condition from human conduct, involve a 
class of experience as to the meaning of human attributes and human con
duct ,vhich is peculiar and distinct. Where the thing to be proved and the 
evidence to prove it do not contain these elements, the considerations of 
Relevancy (ante, § 30), affecting the inferences to be drawn, are necessarily 
different, and suggest naturally a distinct grouping for practical purposes. 
The considerations of Auxiliary Probative Policy (ante, § 42), where these 
human elements are lacking, have also a different force and bearing. Thus, 
for practical purposes, the third grouping is broadly marked out by con
siderations essentially connected with the propositions to be proved and the 
evidence to prove them. While there may easily be doubt and difference of 
opinion as to the appropriate group for a few topics, the validity of the grouping 
as a whole is not thereby affected. 

The warning must here be repeated (ante, § 43) that for the classification 
of any evidential question, as well as for the working out of its solution, the 
only safe and scientific and practical way is to ask perpetually two ques
tions: 1. What is the exact proposition to be proved? 2. What is the evi
dentiary fact from which the inference is desired to be drawn? With these 
two data in hand the abscissa and the coordinate, so to speak, of the 
problem most places in the topography of the law of Evidence ought easily 
to be found. 

• 

§ 431. General Principles of Relevancy. The general principles of Rele-
vancy, or Probative Value, as already examined, here receh'e constant and 
copious illustration.! Their application is in some ways more normal and 
more instructive, because less complicated by the varying considerations of 
Auxiliary Probative Policy (ante, § 42) which come into play where human 
conduct is concerned. The exposition of principles (ante, §§ 30-36) will 
serve as an introduction to the treatment of the ensuing precedents; but 
specific reference to the various principles is also made, as occasion requires, 
at the appropriate places. 

§ 432. Division of Topics. The kinds of ' facta probanda ' may be subdi
deled, having regard to those propositions evidenced by more or less associated 
facts and inferences, into four categories or groups: 

1. Identity (for example, whether a machine delivered was the same as the 
one agreed to be delivered) ; 

II. Occurrence of an Event (for example, whether a tree fell, or whether 
lightning struck a house); 

III. Existence, or Persistence, in Time (for &'Cample, whether a defect in a 
street or a house was in existence at the time in i!:isuc); 

§ (31. 1 From the point of view of logie 
and psychology as applicable to argucent before 
the jury (not the rules of Admissibility). see 
the materials collected in tho present author's 

.. Prinriplc,; of .Iudicial Proof, as given by Logic, 
Psychology. :md General Expericncc, and illus
trated in Judicial Trials" (l913). §§ 4-13. --
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§§ 430-4fl5J GENERAL PRINCIPLES § 432 

IY. Tendency, Capacity, Quality, Cause, or Effect (for example, whether a 
place in a sidewalk was dangerous, or whether a gunshot could carry a certain 
nistance). 

Here, again, no specific single terms can accurately distinguish the different 
groups, nor is it possible always to draw the lines sharpl~· between the various 
groups. The practical justification for t.he grouping will be bcst appreciated 
in consulting the precedents. Uncler one or another of these heads seem to 
come all the evidential questions that concern external inanimate nature. 

It has already been seen (ante, § 43) that, for the purpose of grouping evi
rlential facts involving similiar inferences, it is usuall:· cOIlvenient to arrange 
them according as the inference is Prospectant, Concomitant, or Hetrospectant, 
i.e. according as a view is taken forward in time from the evidentiary fact to 
the' factum probandum " or concurrently at the two, or bach>vard from the 
former to the latter. This distinction, which has been seen to be practically 
useful in both the preceding groups of evidential material, is here equally 
useful in most of the topics. 

§ 433. Combination of Different Inferences. A given evidentiar:' fact may 
ancl usually does involve (as already observable in dealing with the other 
materials) more than one of these processes of inference. For example, in 
proving a sidewalk-hole to be unsafe, the evidence may be that A fell there 
two weeks ago; this involves, first, an inference in the fourth group, namely 
that the place was then unsafe, and, secondly, an inference in the third group, 
namel;y, that its unsafenes:; two weeks before evidences its unsafeness at the 
time in issue; and either of these inferences may be rejected as unsound, 
while the other remains sound. Again, to prove the identity of a bale of 
goods delivered, its features six month:; hefore may be offered; ano this in
volves the soundness of two inferences, one of the first and onc of the third 
sort. Again, the question being whether a tree was lying across a street on 
January 1, the evidentiary fact that the tree was struck by lightning on 
JUly 1 preceding involves two inferences. namely, that the tree fell when 
struck, and that its fallen condition continued till the time in question, i.e. 
an inference of the second and one of the third sorts. Again, to show that a 
dust-explosion occurred in a certain room, the evidentiaQ' fact that a dust
explosion previously occurred in the same room involves two and perhaps 
three inferences, first, that there is a tendency in a room thus circumstanced 
for the dust to explode spontaneously, secondly, that as a result of this tend
ency an explosion did occur, and perhaps (intervening between these two), 
thirdly, that the condition at the previous time continued up to the time in 
question, inferences, respectively, of the fourth, the second, and the third 
sorts. 

In spite, however, of this incidental resort to two or more of the kinds of 
inference in one piece of eYidence, the kinds of infcrenee, as t)'pes, remain 
distinct. They are governed hy distinct considerations and must be studied 
separately. Without analyzing them and stUdying them separately, nothing 
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but confusion results. It has already been seen, for instance (ante, § 192), 
that in offering to prove an immoral act for the purpose of showing the same 
person to have done an act charged, we cannot neglect to separate the process 
of thought into its two elements of inference, i.e. (1) A's immoral act indi
cates probably an immoral trait; (2) this trait indicates the doing of the act 
in question; for while in general both of these forms of argument are forbid
den, yet the prohibition is a limited one only and rests on distinct grounds 
for each, and thus it may happen that the immoral act offered in the particu
lar case does not come within the prohibition of (1), nor does the immoral 
trait evidenced by it come within the prohibition of (2) , as, where the in
tercourse of a rape-complainant with a third person is offered to show the 
probability of her consent. The same analysis and caution is here necessary 
in order to avoid being misled by the superficial nature of an evidentiary fact. 
It is easy to misuse a rule by ignoring the reasons for it. 

Topic I: IDENTITY 

§ 434. Identity of One Object with Another. The mode of inference 
used in prodng identity is precisely the same for objeets of inanimate nature 
and for human beings. Thc principle has been already examined (anle, 
§§ 411-418), and the precedents upon the present subject have been there 
considered; so that no further notice of the subject is necessary. 

Topic II: OCCURRENCE OF A..V EVENT 

§ 435. Scope of the Subject. This term (the Occurrence of an E\'ent) 
may serve as a generalization to cover all cases where a thing is thought of 
as coming into being f'l' as producing result, and includes therefore theoreti
cally matters which migbt perhaps be conceived of also under the category of 
Existence. For example, if the 'factum probandum' be the destruction of a 
house, it might ordinarily be conceh'ed of either as an event . the momentary 
fact of destruction, or as a condition of existence the state of being de
stroyed. l For practical evidential purposes, however, the choice of terms is 
here not important. The distinction between the second and the third groups 
is the distinction betwecn the mere fact of occurrence or existence as such, 
and the fact of occurrence or existence with reference to time. Tn the pres
ent group it is asked how to prove the fact of destruction or non·(iestruction; 
and, with reference to the e"identiary matters pointing forward as causes uf 
its probable destruction or pointing backwards as effects or traces of its de-

§ 435. I .. Whcn succcssivc phcnomena arc 
in question. the~e abstrnetcd portions [. factum 
probandum' and evidentiary fart] may always 
themselves be viewcd as e\"(!nts. even wherl' so 
uneventful as hardlv to deserve the name in • 
popular language. Thus. where an~' quality 
of any thing changcs cver so 5lightly sa~·. 
when a thermometer rises one dl'gree " we 

have what is here con~idcrcd an • evcnt' ..• 
It mar seem [in till'se ('xnlllples] Btrange to call 
a large river or a large town' events', hut here 
the names nrc only used elliptically. for the 
growth of the town lind the continued cxi8t· 
cnre of the river." (Sidgwick. Fallacius. 333. 
3aS). 

768 



, 

• 

, 

§§ 430-465) IDE~n1TY; OCCURRENCE § 435 

struction, it is immaterial whether we regard" event ,. or "condition", "occur
rence" or "existence", as t.he more appropriate term for this category. In 
the mass of instances the notion of the occurrence of an evcnt is the more 
appropriate term; and that term (subject to an exception pointed out post, 
§ 437) will bc employed as the general one. 

§ 436. Occurrence of an Event, as evidenced from Cause or Effect. An 
event may be cvidenced circumstantially by a cause or by an eO·cet. This 
m • .de of inference is available in thc three forms alrcady mentioned (ante, 
§ 432), Prospectant, Hetrospectant, and Concomitant. For example, the 
sinking of a ship is evidenccd prospectantly by the presence of a storm in 
the vicinity; the occurrence of a fire is evidenced retrospectantl~· by the 
blackened ruins left as its traces; the revolution of car-wheels is eYidenced 
concomitantly, by the motion of the car, to the person riding in it. This 
type of inference, though perhaps in practice the commonest of ail, gh·es rise, 
newrtheiess, to practically no judicial rulings. One reason for their rarity 
is that, for the occurrences of external or inanimate nature, testimonial evi
dence is commonly ltbundant. Another reason is that, where circumstantial 
evidence is resortE:d to, the instinctive logic which suggests the offer of cvi
dencc wiJ.l also suffice to com·ince the tribunal and the opponent of its pro
priety; nobody, for instance, would object to the of1'er of certain blackened 
and charred wood as evidencing a fire. Still another reason is that, where 
the desired inference transcends the scope of ordinary instinct and experience, 
it is offered as the subject of a testimonial knowledge or opinion by an e~.:pert 
witncss, as where a physician testifies that froth in the lungs of a corpse 
eddenccs a certain kind of death. Another reason is that n10st e,·ents of 
external nature arc associated with some human ad, and hence the proof in
volves evidence of the act.1 But a reason the most important for present 
purposes is that an inference of this type, though in form the first one to be 
put forward as the main inference, frequently if not usuall~' resolves 
itself into another of a different type, and the evidential question comes to 
turn upon the other. This feature it is necessary to explain more fully. The 
process may be examined for each of the three Illodes of inference in turn, -
prospectant (inference from a prior or causal fact), retrospect ant (inference 
frum an effect), and concomitant: 

(1) Prior Cau.ye, as the ba,,~i8 of inference. That a corporal injury will cause 
a permanent disability to work; that noxious fumes will cause the destruc
tion of herbage; these are example5 of this sort of inference. The evi
dential offer may be put in this way: The fact of injury is otTered as evi
dencc that at a future time there will ensue an inability to work; the fact of 
noxious fumes is offered as evidence that at a future timc there will ensue 
no herbage. SllCh evidential offers would unquestionably be recognized as 
proper. But in practice these offers involving an argument from cause to 

§ 436. 1 See examples under §§ 148-160, a7lie, which otherwise might be appropriately 
dealt with here. 
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effect do not raise any evidential questions in the abo\'e form, but resolve 
themselves into others; and this in two chief ways: (a) Where the desired 
inference is to an unknown or future c.tTeci or state of things which it is said 
the evidential fact will probably cause, the inference rests on an important 
assumption which in its turn becomes the subject of a new evidential ques
tion. To take the second illustration above, and state it more accurately: 
The fact of these fumes having a tendeney to destroy herbage evidences 
that in future they will probably result in destroying the herbage in ques
tion. Now the evidential offer is in this shape unquestionably sound; but 
this form of statement while accurately illustrating the present type of 
argument brings out the necessity of proving, in its turn, a fact of a new 
am! different category, "iz. this assumed tendency of the fumes to destroll 
hrrba[Jp,; and this fact of tendency (or capacity) is seen to be in reality the 
probable point of contrO\·ersy. It is in attempting to evidence this alleged 
tendency that the troublesome evidential questions arise; and these questions, 
so numerous in practice, involve a different sort of inference and different 
considerations both of probative value and of collateral inconvenience (herein 
dealt with post, §§ 441-464).2 (b) Where the desired inference is as to the 
eall.ge of a con('ededl~' existing state of things or occurred event, the same 
situation is usually reprodueed. Thus, in the above illustration, where 
herbage is eoncecled to ha\'e heen destroyed, and the dispute is whether the 
fumes in question were the cause of the destruetion, the evidential su~
~estion that something harmful to herbage was the cause which would 
probably effect the destruction of thc herbage would plainly be proper; its 
relevan('~' is apparent.. Bllt the real point of controversy here, as in the 
preceding class of cases, now eomes to be this supposed tendency of the:;c 
particular fumes to destroy herbage; and it is in the process of evident'illg 
this tendeney that the evidential difficulties arise; and these, as just noted, 
involve rlifferent principles. 

(2) Subsequent Effect, as the basis of inference. That the falling barometer 
indicates the existence of an atmospheric disturbance; that the derailed car 
indicates the prior occurrence of a collision or other destructive event;
the!:ie are instances of inferences from effect back to the existence of a cau~e. 
Such inferences, however, rarely raise evidential questions in practice, for 
reasons the same as those just explained. Thus, in the illustration abo\'e 
used, the destruction of the herbage is evidently relevant, without question, 
as indicating the same destructive influence of atmosphere, soil, or the like; 
but in the further process of fixing on the fumes in question as the precise 
cause, either we proceed to offer that specific inference through an expert 
witness, who asserts as a matter of professional experience that the appear· 

2 An example of the simple usc of such cvi- was caused by the motorman's sudden turning 
de nee. offered in the form of an expert's asser- on of tllt! power; the defendant contended that 
tion of a physical law, is this: 1909, Cutts v. such a jerk would h(we tended to throw tloe 
Boston Ell'\'. R. Co .. 202 Mass. 450. 89 N. E. 21 plaintiff inwards, the plaintiff contended that 
(whether a passenger's fall from a car-platform it might equally throw him outwards). 
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ance of the herbage indicates specific fumes as the course (in which case no 
question of circumstantial relevancy arises), or, in attempting otherwise to 
fix upon the fumes as one of the probable destructiye influences, it must first 
be shown that they have this tendency to destroy herbage; so that in evi
dencing this tendency, the argument sets up new auxiliary inferences, and 
has travelled into the scope of a ncw categor~ .. of fact. Thus, in general, 
the inference from an effect to the existence or operation of a cause is usually 
so proper as to be unquestionable, or else leads to a new controyersy as to 
whether the supposed cause has an~' causing tendency of the alleged sort, 
and this new controversv involves a different sort of inference, 

~ 

(3) Concomitant Events, as the basis of inference. An e\'ent cannot be in
ferred from its concomitant event except on the assumption that the~' hayc a 
common cause, or unless the inference is really not one of concomitancy 
but of cause and effect. An example of the lutter sort is the inference of fire 
from smoke, i.c. it is reall~' the inference of fire as a cause from smoke as thc 
efl·cct. An example of the former sort is the inference of revolving wheels 
from the motion of the car, i.e. there is really an inference, first from the 
motion to the motive power as a cause, and next, from the motive power to 
the revolution of the wheels as a common effect of the same cause. In some , 

instances, however, for pi'actical purposes, this latter analysis may be neg
lected and the inferenr.e treaterl as a single one; these instances are dealt 
with in the ne,,'! sections. Otherwise, no separate problem is involved in this 
form of argument. 

Topic III: EXISTE~CE, OR PERSISTE~CE, I~ TmE 

There is, in strictness, no place for a separate category of mere Existence, 
as distinguished from Occurrence; for, as already suggested (anie, § 435), the 
notion of a thing's either coming into being or of its ha\'ing been in being 
is an inclusive and single notion, with reference to which inferences from 
cause or from effect may equall~' be made. Thus in inferring future disa
bility from corporal injur.v, it is immaterial whether the former be termed the 
occurrence of an e\'ent or the existence of a ('ondition; the inquiQ' is mereiy 
how far we may infer towards it from something else as its cause or its effect; 
and the term Occurrence has therefore been emplo~'ed (allie, § -1:3.5) as the 
one most generally applicable to the' factum probandum.' Xe\'ertheless, it is 
convenient to separate, for some purposes, a category of Existence in Time as 
the' factum probandum " i.e. those instances in which the Existence in Time 
of an object, condition, or quality is to be evidenced by a prior, subsequent, or 
concomitant existence. The inference may, as usual, be of one of these three 
general types; but the first two are not dissimilar in their operation, and 
may be considered together. 

§ 437. (1) Existence, from Prior or Subsequent Existonce; General Prin
ciple, applied in Sundry Insta,nces (Highways, Ma.chines, Buildings, Railway 
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Tracks, etc.). Whcn the cxistence of an object, condition, quality, or tend
ellcy at a giwn timc is in issue, the prior e.l'istcl1ce of it is in human experi
ence some indication of its probable persistence or continuance at a later 
period. The degree of probability of this continuanc e depends on the chances 

. of inter';ening circumstanccs having occurred to bring the existence to an 
end. The possibility of such circumstances will depend almost entirely on 
the nature of the specific thing whose existence is in issue and the particular 
circumstances afl'ecting it in the case in ham!. That n soap-hubble was in 
existence half-an-hour ago all'ords no inference at all that it is in existence 
now; that ::\It. Everest was in existence ten years ago is strong e\'idence that 
it exists ~'et; whether the fact of a tree's existence a year ago will indicate 
its continued existence to-day will vary according to the nature of the tree 
and the conditions of life in the region. So fur, then, as the htferval of time 
is concerned. no fixed rule can be laid down; the nature of the thing and the 
circumstances of the particular case must control. 

Similar considt'rations afl'ect the use of .~lIbseqllent e.-ristcllce as e ... idellce of 
existencr at the tillle in issue. Here the disturbing contingency is that some 
circutnstanec oprrating- in the intrJ'\'al may have been the source of the sub
sequent existence. and the propriet,\· of the inference will depend on the 
likelihood of such intern'nin!! circumstances hadng occurred and becn the 
true origin. l On land in!! at :\ ew York it can hardly be inferred that the 
steaml'r at the next dock has been there for a week; but it lllay usuall,\' 
be inferred that the dock has hr.·en there for some ,\'ears; while the particular 
circumstances of appearance and the like will in the latter instance affect the 
length of time to which the infcrence could be carried hack. Here, as with 
prior indications, the ·infervlll rl tillle to whieh any inferrIlee will be allowable 
must depend upon the nature of the thing and the circumstances of the par
ticular cast'. 

The opponent, on the Tlrinciple of E.1·planalion (allte, § 3-1-), may always 
attempt to explain away the effect of the eddellec by showing that in the 
meantime other circumstances have occurred to raise a probability of change 
instead of continuance. 

This general prin('iple that a prior or subsequent existence is e\'idential 
of a later or earlier one has been repeatedly laid down, and has even been 
spoken of as a Presumption (post, § 2530): 

1820, BEST, .T., in R. ' •. Burr/clf. 4 B. & Ald. 124: "I am to presume a thing always 
[to havc bcen] in thc statc in which it is found, unlcss I ha,'c cvidcncc that at somc pre
vious time it was in n differcnt statc." 

1847. SAXDFOT!D, Y. C., in Bogardus v. Trinity Church, 4 Sandf. Ch. 744: "It is a rule 
of cvidence, founded on thc experiencc of human affairs, that where a state of things is 

§ 437. I Quotl'd with approval in Potlatch 
Lumher Co. v. Anderson. C. C. A .. 1 gO Fed. 742 
(1912). The contrar~' statt'ment. as to suhse
quent existence. by Gray. C. J., in ChandJl'r v. 
Aqueduct Co., 122 Mass. 307 (1877), is wholly 

unsound: and has been repudiated by the neat 
remark in Lllplante v. Mills. Mass .• infra: .. It 
is said that presumptions do not run backward; 
but that depends on the case." 
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once established by proof, the law presumes that such a state of things continues until the 
contrary is shown or a different presumption is raised from the nature of the subject in ques
tion. " 

1867, BIGELOW, C. J., in Com. v. Billings, 97 Mass. 405: "Facts and circulllstances in 
their nature continuous may always be shown to exist anterior to the precise period when 
it is necessary to show their existence, unless the interval is too gTeat to afford n reason
able infercnce that the same state or condition of things has remailled unchanged." 

1869, COI.T, .J., in Thayer \'. Tha!ler, 101 l\Iass. 113: "The rule is that a condition once 
pro\'ed is presumed to have been produced by causes operating in the usual way, and to 
have continuance till the contrary be shown." 

That no fixed rule can be prescribed as to the time or the conditions within 
which a prior or subsequent existence is evidential, is suflieiently illustrated 
by the precedents, from which it is impossihle (and rightl~' so) to draw a gen
eral rule. They nm~' be l'Oughl~' grouped into two classes, those in which 
the evidence has been received without any prclimillar~' showing as to the 
influential circumstances remaining the same in the inten'al (thus Ica\'ing 
it to the opponent to prove their change by way of explanation in rebuttal), 
and those in which such preliminary showing is required. \Yhether it should 
be required must depend entirely on the case in hand, and it is useless to 
look or to wish for an\' detailed rules . • 

The precedents show the principle applied to all maIlUer of subjects, to the 
condition of a highlWy,2 0r of a bridge,30r of a railicu!/ fracl .. , station, or roadbcd,4 

2 Connecticut: HlOO, Dean l'. Sharon. i2 
Conn. 067. 45 At!. 903 (the sameness of a high· 
way's condition bcing shown. its condition after 
the accidcnt was admittcd); WH. Hoss r. 
Stamford. 88 Conn. 200. 91 Atl. 201 (presl'nce 
of slippery snow tlnd icc. without spccifying 
the time, excluded); [ou'a: IS95. Hunt r. 
Duim'lue. 91) Ia. 3).1.05 N. W. :119 (pondit.ion 
of [\ sidcwalk a year before. admissihle. if ~ub
stuntially uncimnged): 1899. Baile~' 1'. Centre
,·illC'. 108 Ia. 20. 78 N. W. 831 (~ubsequent con
dition. unchanged. of a sidcwtllk. admitted); 
Jlassachusclts: 1884. Barrenberg t·. Bo~ton. 
137 "Iuss. 231 (rondition of a sidewalk as to 
icc. bcfore tlnd after the time in issue. admit
ted); 1!l02. Tobin 1'. Brimfield. IS2 :-Olass. 117. 
(;5 N. E. 28 (condition of a highway four or fh'e 
da~'s n.fter an acddent. held not improperly 
excluded in the trial Court's discret.ion); 
1II ir.hinun: 18!l2. Fullcr 1'. J uckson. !l2 i\lirh. 
1!l7. 203. 52 N. W. 1075 (condition of a "ide· 
walk-plank tIl(: ncxt mornin/':. udmitted): 
1905. Williams v. Lansing. 152 Mich. 10!l. 115 
N. W. !lOt (sidcwalk a week or two tlfterward". 
admitted); Mill1l(sola: 1898. IIn.lll'. Au>tin. 73 
Minn. 134, 75 N. W. 1121 (rotten condition of 
planking a week later. admittcd): Missouri: 
1904. Norton v. Kramcr. 180 Mo. 530. 79 S. W. 
699 (Ride walk) : Pcnll. .• ulrania: IS05. Link v. R. 
Co .• 105 Pu. 75,30 Atl. 820. ):;22 (condition of 
a sidewalk two da,'s later. adlllitted): 1898. 
Pottcr V. !':aturnl Gas Co., 11,3 Pa. 575. 3(1 At!. 
i (similar condition of pipe in a ro:.d up to a few 

wccks pre\·ious. admitted): Tdlnf8sce: IS97, 
n,Qsenbuum 1:. ShQff!l~r. OS Teiln. G2.J:. 40 S. "". 
lOSf) (<'ondition of tIl!' place of an aeddcllt next 
day. adn.itted): F"rII .. "I/: 10lO, Herrick l'. 

Holland. ~a \'1. 502, 77 Atl. Ij (condition of 
highway hole~ four days Inter. when sub
stantially unchangcd, "dlllittedi; W/Milinolon: 
1!l0') B 11 ;.: k "0 \\. I -0" -1 I' ..., c •• (', __ po ane .. ) u:-; I. a "'''.' :le. 
31 (suhSe'llleut condition of a ,idewalk. admit
ted); WiSCQnsin: IS!!3. Srhuenke r. Pine 
Hi'·cr. 8,1 Wi~. 6GU, 077,51 X. W. 1007 (<,ondi
tion of a highway at tI Inter time. admitted). 

Seo also. for this infer('ll"" in !'urnhination 
with ()thcr~. the cases dted ]losl. Bailey v. 
Trumhull. Conn .. § ,158; lIud"on r. H. Co .. la .. 
§ 45S; Stone 1', Ins. Co .. l\1ieh .. § 4GO; Quin
lan 1'. Utica. Gillril' 1'. Lockport. N. \' .. § ,15S. 

3 IS!),!. Jc;;,.up ,'. Osceola Co,. 02 la. liS. 00 
N. W. ·IS5 (condition of hridge.planking. etc .. 
a few dn.~'s afterwards. admitted); Ib94.Wnsh
ington C. &: A. T. t'. Casl'. hoO :-OIl!. 36. 30 Atl. 
571 (decayed condition oi tI bridge nearly a 
yetlr after tin accident. admitted: but the furt 
of subsequent neC'd of Tl'pairs fourtecn months 
after thc llcddent was excluded). 

• .4Ia/lama: ISDO. Birmingham U. U. Co. v. 
Alcxtlnder. 93 Ala, P3. 130.9 So. 525 (injury at 
a railroad track; its condition from one to five 
months thercaftc~. admitted. whcre coupled 
with evidence thut it,; condition had rcmained 
unchungcd); 100G. Redu~ v. Milner C. & R. 
Co .• 148 Ala. /)65. 41 So. 634 (condition of a 
railway track eighteen months law!'. excluded) ; 
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or of a stream," or of premiJes, without6 or within/ or of machinery or 
apparatus,S or of a stock of goods,9 or of sundry articles,10 or of the condition 
of a human body 11 or of an animal.12 

Connecticut: 1889. Dyson t'. R. Co .• 57 Conn. 
24. 17 Atl. 137 (the condition of R railroad 
crossing in winter was shown. the accident hav
ing taken place in Slimmer when the trees were 
in leaf); 1899. Cunningham t·. R. Co .• 72 Conn. 
244, 43 Atl. 10,Ii (prior condition of Il rail as to 
elevation above highway, admitted); Illinois: 
1882, Pennsylvania Co. v, Boylan, 10-1 Ill. 595. 
5!J!J (d. 'ecth'e planks in a culvert; the lasting 
capacity of repairs made nine months hefore. 
admitted to show ~htlther there was need for 
repair$ at the time); Indiana: l!H5, Chicago 
& E. R. CO. II. Mitchell. 184 Ind. 3S3. 110 ~. E. 
265 (injury to a car-repairer; display of a 
repairer's flag at that place scveral days hefore, 
held not improperly admitted. in the trial 
Court's disrretion); Missouri,: 1885. lIip~ley 
1'. R. Co .• 81:' Mo. 3·18. 354 (injury by derail
ment; ~onditiol\ of the roadbed other than at 
time of a.·cident. exduded); IS87. Stoker v. 
It Co .. 91 :'>10. 50!J. 5111. -1 S. W. :-l8~) (condition 
of 'I cuh·crt. as to o\·erflowing. from one to t.hrce 
\'ear~ before or after. excluded; but ~ueh condi-• 
tion is admissible .. within such reasonable 
time as will from the nature and circumstanced 
"f the case induce or justify a reasonahle pre
sumption or inference that the condition is the 
same and unchanged"); HI06. Dcan 1:. Kansas 
C. St. L. & C. R. Co .. 1!J!J 1'.10. ~86. !l7 S. W. 
910 (condition of rnil~ six months admitted; 
.. we may be presumed to know that bad ~tccl 
rails du not get any better by further usc for 
six months or improve like wine with age"); 
North Carolina: IS!)7. Hampton t'. R. Co .. 120 
N, C. 53-1. 27 S. E. !J6 (appearance of the place 
of an accident more than twu years later. after 
chunli:es had occurred. excluded) ; Rhode I slolid.· 
1S!l9. Agulino v. R. Co .. 21 H. 1. :!6:3. 43 Atl. G:~ 
(Iightin!; of 11 station; its condition at prior and 
subsequent times. excluded on the facts as too 
remote) ; 

6 187:3. Lewin 1'. Simpson. as Md. 468. 483 
(the overflow of hack-water sinee suit begun, 
admitted to show the overflow before that time. 
in connection with 0. showill!; that the !;rudc. 
etc.. remained the same); lSi3. Brooke t'. 
Winters, 39 Md. 50!J (the flow of a mill-stream 
after suit beglln. admitted to show it.s flow be
fore that time; but subject to the opponent's 
explanation as to the recent operation of other 
causes); 1861, Dewey 1'. Williams. 43jN. H. 384, 
387 (di version of a mill-stream; measuremen t5 
of water-heights while the conditions" remained 
substantially unchanged". admitted). 

8 189.1. Osgood v. Chicago. 1M III. 19-1. 41 
N. E. 40 (subsequent condition admitted, 
where the premises taken by eminent domain 
had changed so mew hut between the taking and 
the trial); 1913. Whiting-Middleton C. Co. 11. 
Preston, 121 Md. :HO. 88 Atl. 110 (nature of 
excavation nineteen montlllliater, admitted. 110 

substantial (,hange of conditions appearing); 
187S. Ulrich 11. People. 3!l Mich. 245 (rape; 
condition of the field, where it was said to ha\'e 
occurred. more than a month later. as showing 
no traces of 0. struggle. excluded) ; 1898, Beards
lee v. Columbiu Tp., 188 Po.. 496. H Atl. 618 
(place of accident; subsequent condition ad
mis.-;ihle, if substuntial identity is not changed, 
and changes arc pointed out; the trial Court's 
discretion to control). 

71906, Foley v. Pioneer M. & M. Co., 144 
Ala. l7S. 40 So. 273 (condition of mine ventila
tion. thirteen hours after an accident. admit
ted); 1895. Colorado M. & I. Co. v. Rees. 21 
Colo. 435, 42 Pac. 42 (previous open condition of 
an elevator-door. admi tted. to show the defecti \'c 
absencc of a lock); 1898. Sievers v. P. B. & L. 
Co., 151 Ind. 6·12,50 N. E. 877 (condition of 
an ele\·lLtor after an injury, admitted); 1896. 
l\Iarston v. Dingle~', 88 Me. 5-16. 34 All. 414 
(subsequent condition of a habitation, admit
ted); 1877. Com. v. Powers. 123 Mass. 2H 
(keeping liquor with intent to sell; the condi
tion of the room on the next day I as to fixturcg. 
etc .. admitted); 1900. Barker v. Mfg. Co .• 1 j'll 
Mass. 203. 57 ~. E. 366 (subsequent condition 
as to the amount of steam in a room. admit
ted); 1\)01. Toland v. Paine F. Co .• 1 79 Mus~. 
501. 61 N. E. 52 (condition of stairs four hours 
later. admitted); 190-1. Droney v. Doherty, 
186 ~lass. 205. il N. E. 547 (condition of all 
elevator the next day, admi tted. no change 
having heen sUggested); 1~9a. Leidlein t·. 
l\Icyer. !l5 Mich. 586. 5!l1. 55 N. W. 3n7 (con
dition of premises injured by water. a year 
later. excluded); 190-1. !lIe),er" v. Highland 
B. G. M. Co., 28 Utah 9G.77 Pac. 3-17 (posi
tion of a plank in a mine. several hourslatcr. 
allowed). 

8 1898. Rockford C. R. Co. t'. Blake. 74 III. 
App. 175. 173 III. 3M. 50 N. E. 10iO (prior 
condition of car-hrake~. received); l!JOO. 
Powers t·. R. Co .. 175 Muss. 466. 56 N. E. 710 
(condition of a locomotive step. Sflme timc b~
fore and after. lack of chan!;e of condition I\O,t 
being shown, held not improperly excluded) ; 
1903. Boucher t'. Robeson Mills. lS2 l\las$. 
500. G5 N. E. 819 (condition of defective m:t-
chine-belt at time of trial. admitted. though 
altered by repair); 1~21. Statt) v. Claymonst. 

N. J. L. ,1h Atl. 155 (condition of 
arc-light at street-co· .. ner at 2 A.M •• admissible 
to show its condition a few hours earlier) ; 1909, 
Corcoran v. Albuqu 'rque Troction Co., 15 N. 
l\I. 9. 103 PILC. 64;j ,'car-step's condition seven 
months before, aUn.itted); l\)0:~, Hannum v. 
Hill. 52 W. Vu. 166.43 S. E. 223 (condition of 
11 br .. ken t"lephone wire 80IIle months before 
and after the time in issue. excluded). 

9 lOW. Griffin 11.1\1 ·Irtel, COllll. .58 Atl. 
788 (value of a. stock of Ilood~ sixteen months 
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The matter should be left entirely to the trial Court's discretion. 
That the opponent ma~' explain away the inference b~' other circumstances 

(as already noted) is also illustrated by the precedents,l3 
The presumption of continuity (post, § 2530) is founded on this inference. 
Thesc applications of the principle are analogous to the use of the same in

ference in evidencing, from prior or subsequent condition, a human quality, -
habit, possession, ownership, partnership, and soh'enc~' (ante, § 382), emotion 
(mIte, §§ 395-40G), physical capacity (ante, § 225), insanity (ante, § 233), and 
character (Z)ost, §§ 1617, 1(18). In the proof of a place or person by pho
tographs (post, § 702), the principle is frequently applied. 

Distinguish, howe\'er, the prohibition against llsing the subsequent repaired 
condition of a place or a muehinc as an ad1llission of negligence (ante, § 283), 
and the propriety of using It prior dangerolls condition as evidence of notice 
(allte, § 252). 

§ 438. (2) Existence, from Concurrent Existence; the Whole evidenced 
by the Parts, etc. (Highways, Railway Tracks, Premises, etc.). The process 
of thought by which one thing concurrently indicates another rests on the 
assumption that in human experience the one is Iikel~' to be found associated 
with the other. This assumption, then, in one form or another, must underlie 
before, admitted); 1S0(\. Scottish U. & N. I. Co. 
r. Stubhs, os Ga. 75-1. '27 S. E. ISO (an inventory 
of a swck of goods. made shortly before the fire 
and while another owned them. admitted); 
Hl04. Union Hosiery Co. v. Hodgson. 72 )l'. II. 
427, 57 Atl. :38-1 (joint use of steam; to show 
the amount of I:oal used. the consumption in the 
two or three years prcceding and -the year fol
lowing, was held not improperl~' exduded in 
the trial Court's di:;cretion. for dissimilarity of 
('ondi tions. etc.). 

101SS5. Mulliner r. Bronson. 11-1 Ill. 510. 
513. '2 N. E. 071 (timber warranted of n certain 
quality whcn delh'ered; its qualit.y after saw
ing and while being shipped. admitt('d; the 
opponent to show if possible that damage had 
occurred on the way); 1S00. Laplante I'. :\lill,. 
1G5l\1ass. 487. -1:3 X. E. 20-1 (the condition of a 
ladder two year, after the accident. admitted. as 
invoh'ing the permanent and therefore un
changed structure of the ladder; .. it is ~aid 
that presumptions do not run backward; but 
that depends 011 the case"); 1805. Yates r. 
People. 32 N. Y. 51'2 (the question was whether 
the street-light would ha\'e shown the accused 
that his pursuer was an officer. and e\'idence of 
the light's power just before the trial was ex
cluded); 18i5. Lindsay v. People. m N. Y. 14:~, 
147. 150 (blood-spots on a board; sec posl. 
§ 451); 18iS. l{ing v. R. Co .• 72 N. Y. 608 
(subsequent condition of a picce of iron. ad
mitted. the circumstances remaining the same) ; 
189-1. Foote v. Woodworth. 6(j Vt. :.!16. '220. '28 
AU. 10:~4 (issue as to the soiled state of jars; 
tcst with u pieee of paper. excluded. the condi
tions at the time iu issue not being shown the 
same). 

tJ IS03, People I'. Ha\vl'~. OS Cal. 648. 652. 
33 PIIC. 7Dl (murder; vest taken from de
(,I':!:;cd's hody after burial. admitted. after e\'i
dence that condition remained the same); 
IS!l7. We~t Chicago St. n. Cn. j'. Kennedy
Cahill. 165 Ill. 406. 4(\ )l'. E. 3lii> (appearance 
of :l person before and after an injury. m\rnit. 
ted to show the source of illnes:;); 1885. WiI
Ibms t·. State. tH Md. 3nO. 1 Atl. 887 (condi
tion of a human body some time after hurial, 
admitt.ed); ISO:.!. FrenPl, t'. Wilkinson. 93 Mich. 
a2'2, :~-I. 523 ~. W. 530 (injury by bite of dog; 
state of the limh three years later excluded); 
l!.ll5. State 1'. Ilgenfritz. '203 Mo. 1l15. li3 S. 
W. 10-11 (clothing and bloodspots thereon. not 
:vlmitted because no proof was made liS to the 
unchanged condition in the interim; un
sound) . 

Comllare tho ca3es cited antc. § 225 (prior or 
subsequent physical condition) .. 

" 1-'-' l' ~ .... C· C I [? K .. !S1"'1. '\.anS!ls:-So 1.. O. '.'. Que 1. _ an. 
n12. 0[-1 (to show the c'on<lition of cattle in 
Kansas in Xo\'('mher. the fa('t of the condition 
of the cattle in Cherokee in October was re
je~ted; .. the fa"! that a t.hing is in a certain 
eondition at one time is some proof that it is in 
the same condition at some subsequent time; 
but proof of this kind is usually confined to 
such things as are not liable to change suddenly 
or rapidly. and it is gencrally admissihle only 
where hetter e\'idence ('annot he ohtained ") ; 
1875. Freyman v. Knecht. 78 Pa. 1-11. 143 (11 
mare with discased eyes; condition II year 
after the sale. admitted if the condition in the 
meantime was also shown). 

13 E.a. Dyson I'. R. Co .. COlln.; Brooke v. 
Wiuter~, Md .• supra. 
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§ 438 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CH.~P. XVI 
• 

any attempt to evidence the latter by showing the concurrent existence of 
the former. For practical purposes the situations may be grouped under 
three heads. 

(a) Miscellaneous Instances. That the presence of smoke indicates the 
concurrent presence of combustion; that in coming upon sea-water in its 
natural place we are likely to come upon fish; that on apple-trees fruit is 
likely to be found in season, . these are illustrations of the form which this 
inference most usually takes. This form, however, is but superficially a 
concurrent indication; almost every apparent inference is in reality a pro
spectant one, i.e. from cause to effect. That apple-trees are likely to pro
duce apples; that fire is likely to produce smoke, such are the true forms 
of these arguments upon analysis. There are few, if any, genuine instances 
of concurrent argument of this sort; 1 and no rules of evidence haye had 
occasion to be laid down. The inference in its true form has already been 
examined (ante, § 436, par. 3). 

(b) Exi9tence of the Whole inferred from a· Part, or of one Part from. An
other. To argue to the whole from a part, or to one part from another, 
is also, in the last analysis, an argument from one effect of a common cause 
to another effect. But for practical purposes it is sufficient to treat the 
inference as an immediate one. The condition of the inference's propriety is 
that in human experience the whole has been found probably to exist with 
certain rebted parts; it is then admissible to use the existence of one of 
the parts as evidence from which to infer the presence of the whole or of 
one of the associated parts,· as where, observing a floating iceberg, it 
is inferred that beneath the water's surface is a larger mass of ice in the 
proportion usually found associated with such a mass above water; or where 
on observing, from one side of a locomotive, two driving-wheels, we infer 
that on the other side there are two similar ones. This sort of inference is 
common enough in trials, but does not seem to have raised any difficulties 
requiring rulings.2 

(c) Condition or Quality in One Place, from Condition or Quality in An
other. Logically of the same nature as the preceding, but in practice having 
a slightly different aspect, is the inference frequently desired to be made 
from the nature of a condition or quality in one place to the condition or quality 
at another place, usually in the vicinity. The logical assumption is that by a 
common cause or causes unifOlffi effects have been produced over a given 
area, which is thenceforth related to the evidential place as a homogeneolls 
whole to its parts. In practical application, therefore, the requirement is 
that the two places should be so related that they probably form parts·of a 
homogeneous area including them both; and in such case the condition or 
quality of the one place is relevant to show the condition or quality of the 

§ 438. 1 See Sidgwick. FaIlacies. 333. for D1. 155. 70 N. E. 15 (size of a freight-car. evi-
an exposition of this. denced by the size of the series to which it be-

t 1904. Chicago & A. R. Co. v. Howell. 208 longed). 
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other. This principle receives frequent application, to highlOays,3 to 
railway tracks, stations, and roadbeds,4 to machines, buildings, and other 

I Federal: 1886, Osborne v. Detroit. 30 
Fed. 36, 38 (injury at a defective sidewalk; 
condition at IlOother place ncar by, admittcd, 
but on the theory that it would havc led to 
notice of the defect in question); Connecticut: 
1875, Taylor v. Monroe, 43 Conn. 42 (reject
ing the fact of the safe condition of a place as 
shown by tests made at a diffcrent part where 
the conditions were different); IS09, Cun
ningham v. R. Co., 72 Conn. 2H, 43 Atl. 
10H (condition of rail as to elevation abovc 
highway at other parts of a street, excluded) ; 
Idaho: 1909, Miller v. Mullan, 17 Ida. 28, 
104 Pac. 660 (street-crossing; opinion not 
clear); Iowa: 1888, Hoyt v. Des Moines, 76 
Ia. 430, 41 N. E. 63 (cited post. § 45S); 1891, 
Riley v. Iowa Falls, 83 Ia. 761. 50 N. W. 33 
(the condition of other planks "along the 
place of that accidcnt", admitted); 1897, 
Faulk v. Iowa Co., 103 Ia. 442, 72 N. W. 757 
(defcct in a railing at or near the place in ques
tion, admitted); 1899, Bailey v. Centreville, 
108 In. 20, 78 N. W. 831 (condition of sidc
walk 200 feet away, admitted); Massachusetts: 
1875, Brooks v. Acton, 117 Mass. 204 (injury 
at a ridge of ice and snow across the highway; 
to show its height, which was disputed, the 
fact of the depth of the snow in the adjoining 
woods was excluded, because the conditions 
were dissimilar); lIfichiuan: Campbell v. 
Kalamazoo, 80 Mich. 655, 660, 45 N. W. 652. 
semble (condition oC other parts of the side
walk fronting the same lot, admitted): 1894, 
Edwards v. Three Rh'ers, 102 Mich. 153, 60 
N. W. 4.51 (injury at a sidewalk; "~ondi
tion of the walk in the vicinity", admitted); 
1896, Wiel v. Mendon, 108 Mich. 251. 66 N. 
W. 58 (condition of the sidewalk several rods 
away, admitted); 1897, Canfield t·. Jackilon. 
112 Mich. 120, 70 X. W. 444 (condition oC the 
sidewalk in the vicinity of the accident, ad
mitted); 1897. Haynes v. Hillsdale, 113 Mich. 
44.71 N. W. 4116 (defects in other parts of the 
sidewalk built at the same time, admitted); 
1902, St)'les v. Decatur, 131 Mich. 443, 91 
N. W. 622 (" general character and condition 
of that walk". admitted); 1905. 'Villiams v. 
Lansing, 152 l\Hch. lu9, 115 N. W. 961 (other 
defects in vicinity of 11 sidewalk, admitted); 
.Minnesota: IS81, Kelley v. R. Co., Minn. 98, 
100, 9 N. W. 588 (cited post, § 458); 1899, 
Lyons Il. Red Wing, 76 Minn. 20, 78 N. W. 
868 (condition of the adjacent sidewalk, ad
mitted); New Hampshire: 1894, Emerson 
v. Lebanon. 67 N. H. 579, 39 At!. 466 (condi
tion of a highway-railing four years before, 
excluded on the facts); Oklahoma: 1903. 
Kingfisher v. Altizer, 13 Ok!. 121. 74 Pac. 107 
(defective bridge; "other deCects in the 
bridl;e", admitted); Washinuton: 1919. Bul
lock v. Yakima Valley Transp. Co., 108 Wash. 
413, 184 Pac. 041 (plaintiff was injured on a 

sidewalk nnd sued the county and the rail
road company jointly; the latter introduced 
photographs showing the sidewalk's deCective 
condition at other points, to evidence plain
tiff's negligence in going upon it; held error 
as to the county. without an instruction that 
they were no t evidence oC the condition oC the 
sidewalk at the point in question; unsound); 
Wisconsin: 1899. Conrad v. Ellington. 104 
Wis. 367. 80 ~. W. 456 (highway injury; gen
eral bad condition of the road in the vicinity 
two days hefore. admitted); 1901. Viellesse v. 
Green Bay. 110 Wis. 160. 85 N. W. 665 (side
walk-condition "as far as the walk runs length
wise". admitted); 1903. Hoffman 1'. North 
!lIilwaukee. 118 Wi~. 278. q" N. W. 274 (bad 
condition of a sidewalk across the street, admit
ted. not to show the cfmdition at the place in 
issue. but to negative the plaintiff's negligence 
in going on the latter part). 

For the use of such facts to evidence notice. 
see ante, § 252. 

~ 1885, Cleveland C. C. &: I. R. Co. v. 
Newell, 104 Ind. 264, 267, 3 N. E. 836 (injury 
by derailment through a broken rail; the 
breaking of another rail at the same place on 
the same morning, admitted); 1875, Louis
ville &: N. R. Co. r. Fox, 11 Bush Ky. 505 
(inj ury by a defecth'e railroad track; the 
defective condition of other portions of the 
same section, excluded as teo remote); 1898, 
Louisville &: N. R. Co. r. Henry, Ky.· , 
4-1 S. W. 428 (other holes in a station-platrorm, 
excluded; the present principle not noticed) ; 
1593, Turner v. R. Co., 158 Mass. 266, 33 
N. E. 520 (to pro"e that a frog became un
blocked. not a short time before the accident, 
but long before, the fact of others being un
blocked in the same vicinity was used, on the 
ground that they would probably not all have 
come unblocked at once); 1878, Grand R. & 
I. R. Co. v. Huntley, 38 Mich. 537. 540 (injury 
by derailment; defects in the track "where 
it was injured or displaced", admissible, but 
not "away from the scene of the injury"); 
1883, Morse v. R. Co., 30 Minn. 465, 16 1'1. 
W. 358 (injury to an engineer. alleged to ha\'e 
happened through a broken rail and a defec
th'e swit.ch; the fact was rejected of other 
defects in the same yard, because they were not 
shown to be the apparent result of the same 
causes); 1885, Hipsley 1:. R. Co., 88 Mo. 348, 
354 (injury by derailment; condition of the 
roadbed other than" at the place of and the 
immediate vicinity of" the accident, excluded) ; 
1887, Sidekum v. R. Co., 93 1\·10. 400, 405. 4 
S. W. 701 (derailment; the preceding case 
approved); 1871, Reed v. R. Co., 45 N. Y. 574. 
576. 580, $cmblc (defective ties, etc.; defective 
condition of the road half a mile away, ex
cluded). 
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structurcll," to 1w.(urnl growtlt.'f and formations, weather conditions, and the 
Iike. 6 I t would be a mistake to attempt to erect these specific rulings into 
hard-and-fast precedents; the law should do no more than recognize the 
general principle. leaving it entirely to the trial Court to apply it to each 
case. The steam-hammer of the Supreme Court is not needed to crack 
nuts. 

§ 439. Same: Samples as Evidence of an Entire Lot. It is on the present 
principle that Ii sample is receivable in evidence to show the quality or COI1-

dition of the entire lot or mass from whieh it is taken. I The requirement 

5 188G, Fort Wayne v. Coombs, 107 Ind. 
S7.7 X. E. 7·13 (a neighboring break in a scwer, 
admitted to show that the materials were 
rll'fecth'c); 1897, Snyder v . • l.lbion, 113 Mich. 
2i5, 71 N. W. 4i5 (decayed condition of tim
her in other parts of the same bridge, admitted) ; 
lli9!I, Rose 1'. St. Louis, 152 Mo. G02. iH S. W. 
·UO (injury from the falling of u cornice-stome 
alleged to be rotten; condition of other "tones 
in the cornice allowed til Ire shown): ISm, 
Plummer v. Oz~,pee, 59 N. H. 5i (Allen, .1.: 
"The accident happened by the carriage run
ning upon the log at its west end. The cast 
end of the log was admitted to be in the high
way. . .. E\"idence of whcel marks upon 
the cast ('nd of the log was l'\"irl(,Ilf'C of an 
obstruction at that place: anrl whether it 
was evidence of an obstruction at the plare 
of the uccident dl'p~llded upon the simi
lurit,;- in size, form. and po~ition, with 
refercnce to tbl' trawl upon thc highway. 
of the wcst end of the log with the cast end ") : 
I!JOi. Lamb v. PhiladcllJhia & R. R. Co., 217 
1':1. 504, GO Atl. 7G:? (conclition of other purts 
of a roof, admitted); IS82, Randall v. Tel. 
Co., 5<1 Wis, 140, II N. W. ·l1!J (injury by a 
fallen telegraph line; t.he fallen condition of 
the line at other ncar places and time~, ud. 
mitted to show the defective and negligent 
nature of the construction and maintenan('(') ; 
1899, Baxter v. R. Co .• 104 Wi~. 307, 80 N. 
w. G-l-\ (explosion f)f a hoiler; defective purt 
of a flue, admitted; B:rrdeen, J., diss.). 

e IM!2, Central H. Cu. v. Ingram. 98 Ala. 
:W;;, 397, :2 So. 801 (ah"ence of fog at an IId
jllcent plnee where r:orulitions were more fa
vurable for it., IIdmitt('d. to ncg'lth'e the ex
i~tence of fog on the trark); 1872. Cleland v. 
Thornt"n. 43 Cal. 43i (nature of timber 
burned: "citarader of thc timbcr for milling 
purposes in that immediate neighborhood," 
IlIlmitted): Colo. Compo L. 1921. § 3322 
(drainage of eontiguf)us mines; the Court 
may consider as eddence the effect of ele\'a
tion or depression of water in .. the same, con
tiguous. or scparat.e lodes or mine", etc.); 
lii!H, Hart V. Walker, JOO Mich. 40n, olIO, 
5!) N. W. 1 j.\ (the fact of hot weather in a 
plnce 12 miles awa~' from that in issu(', arl
mitted); If.ii:l, St:lllh:lUgh t·. Rmith, 23 Olr. 
594 (the exist!'lIce of coal scams of ('ertain 

thicknesses and quality upon other lands in a 
neighborhood, admitted to ~ho\V the existence, 
quantity, und quality of co;,1 on the premi~es 
• • 
III question). 

§ 439. I E!I10L"!I1D: 191fi. Wilkinson i'. 
Clark, 2 K. B. G:l6 (violation of milk-standard 
law; :t sample taken from the same cow on the 
day after the offence alleged, containing a per
centage higher than standard, held admissible 
tn show adulteration. prodded conditions were 
similar); 1!)20, Smith t'. Philpott, 1 K. B. 222 
(like Wilkinson V. Clark; here a sample taken 
:l days later was admitted); U!,;ITED STATES: 
1!J:!2, Cook t'. Korshak, 301 Ill. GO:l, 1:34 N. E. 
4!J (trover against !l pawnbroker for a stolen 
diamond ring; the defendant had refused to 
exhihit the diamond purchased hy him; to 
prove '·alue. the plaintiff produced two other 
diamonds originally in the same setting am! 
called expert.s to their "alue: held error, the 
plaintiff's non-expert testimony to identity of 
quality being insufficient; ullsound; innsmuch 
l\S the dcfendant had by his refusal to ex
hibit gh'cn rise to an inference on tho 
prinriple of § 285, allie, the plaintiff should 
Ira\'e hecn allowed to furnish her only 
availnhle e,·idelloe: Lord Camden would 
hM'e rendered u different derision); IS85, 
Epl'S t'. State. 102 Ind. 539, I ~. E. 4!JI (ah
sence of ur:'enic in another sample from tire 
same package. admjtt~d to ~how the absence 
of arsenic); uno, D:1\"is v. Van Camp Pack
ing Co .. IS!) In. 775, 17G N. W. :~82 (plaintiff was 
poisoned hy eating a can of pork and heans pre
pured hy dcfendunt: on the issue of def('(·ti\·e 
condition und negligent prcpnration by failure . . 
to inspect, etc .. the fact that other tans of beans 
)lurdHL,ed from the same consignment were 
found defeeth'c was admitted; .. it is not nee
('~~aril~' ~\"iderH'e of other act~ of negligence ") ; 
1\122, State V. Horowich, Me. ,l1G At!. 
266 (illegul po~session of liquor; intoxkating 
quality of samples of the same st<)ck, admit
ted); 18SS. Com. I'. Schaffner, HG l\fnss. 512, 
514. lG N. E. 280 (another sam!)le taken by 
the in8Jle~tnr from the defendant's milk-wagon, 
on same d'1\". at substantially the same time, • 
admitted to ~how the bad qtlalit~· of the milk) ; 
1888. rom. v. Kendrick, 147 M!I&l. 4,14, 18 
N. E. 230 (quulity of liquor shown by samples) ; 
1899, McConnell v. Lewis, 58 Nebr. IS8, 78 
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is merely that the Illass should 1)(' ~l\hstantiaJ1y uniform with reference to 
the qualit~, in question, and that the sample portion should be of such a 
nature as to be fairl~' rcpresentative. ~ When the sample is not taken from 
the Yer~' substance or article in issue, hut from another one, the only differ
ence in the argument is that another inference is introduced, i.e. the infer
ence of Identity (ante, § .. 1:1 1); it must first be evidenced that substance A
is in nature identical, for the purpose in hand, with substance B, and then a 
sample from B, working through a double inference, evidences the nature of 
substance A. 3 

§ 440. Same: Sample Copies of Printed Matter. An impression from 
type (usuaJ1~' known by the unfortunate because ambiguous term copy) is 
c\"idence of the COlltcn~ of another impression from the same type, the re
quired assumption being merely that both wcrc produced by the sa.me type. 1 

The easier mode of proof is usuaJ1~' b~' a witness who ollcrs one impression 
as representing his recollection of thc othel' (post, § i4S). 

The prcscnt principle, howeyer, is to be distinguished from that which is 
invoh'cd when it is attempted from one type-impression to show the author
ship, or publication, of anothcr and similar one. Two cases may arise. 
(a) Where the fact of the person's having printed or published an entire mass 
of scries or impressions is otherwise prayed, then his publication of each and 
everyone is shown by necessary implication. But this is the rare case. 
(b) Where the authorship (or publication) of a single impression is shown, the 
authorship of another imprcssion exactly similar is not necessarily proved, 
although it ought at least to be regarded as eyi<icnced, because the printing 
of onc evidences in ordinary expericnce the probable printing of all others 
of the same content and appearance (ante, § :3i6). That question, howe\"cr, 

N. W. 518 (samples of leather. exhibited); 
1895. Vietti v. Nesbitt, 22 Nev. 390. 41 Pac. 
151 (the quality of ore Hhown by assays of ore 
.. from the snme ore body and near where the 
ore in question came from but in adjoining 

. mine"). 
Compare the CMes cited post, § 457. 
! 1895, Fox v. Mining Co.. 108 Cal. 369. 

41 Pac. 308 (question discussed as to whether 
.. battery .. samples" arc and" car-samples" arc 
not the better index of ore-yalues); 1871. 
Brown v. Leach, 107 Mass. 367 (before testing 
by sample. the sample mllst be shown a fair 
one); N. Y. St. 191:J. c. 223, p. 392 (amending 
Consol. L. 1909, Pub. Health by inserting a 
new § 240a. as to the mode of taking samples 
for evidence in trials under the public health 
law); 1916, Perry Bros. v. Diamond I. & s. 
Co., 92 Wash. 105. 158 Pac. 1008 (whether eggs 
hnd been spoiled by poor storage; samples of 
a lot, evidenced). 

• 1899, Golden Reward M. Co. v. Buxton M. 
Co., 3S C. C. A. 228, 97 Fed. 413 (samllies ore 
from an ore hod\' of the same general character 
and forming a "continuation of the ~ame ore 
body. ndmitted); 1864, Jupitz v. People, 34 

Ill. 520 (Iarccny of brass couplings; samples of 
couplings testified to be similar, admitted); 
1920. Patterson v. Uncle Sam Oil Co.. lOi 
Kan. 221. 191 Pac. 258 (injury by explosion of 
coal-oil due t{) presencc of gasolene; the seller 
had not long before mixed gasolcue and coal
oil in tlw same container, inadvcrtcntly; pres
cure of gasolene in quantities purchased by two 
other persons. excluded. on the facts); 1867. 
Com. t'. Goodman. !:Ii Mass. 117 (to show a 
liquor to have heen intoxicating, samples wcre 
admitted of liquor taken from one P .. contained 
ill barrels having a similar mark, and being also 
similar in color. flayor. and strength; careful 
opinion by Bigelow. C. J.); 

For slatutory prouib-iom; allowing samplcs to 
he used. ~ee post. § 445. 

Compare also § 45i (corporal effects as evi
dence). 

§ 440. I 1837, R. v. Murphy, 8 C. & P. 308 
(conwntsof a handbill, e\'idenced by other hills 
said to be similar). 

Compare the cases ciwd undllr th" principle 
oj identity (allie, § ·117) and the principle of 
producing the original (post. §§ 1234. 1237). 

i79 



§ 440 EXTERNAL EVENTS, CAUSES, AND COXDITIOXS [CHAP. XVI 

does not involve the present principle, i.e. the nature of the article, but 
involves the doing of an act, i.e. of authorship or publication.2 

Topic IV: TE:\'DENCY, CAPACITY, QUALn'Y, CAUSE, OR EFFECT 

1. General principles 

§ 441. Scope of the Subject. It has alread~' been noted (ante, § 436) how, 
in so many instances of other classes of cases, that which is the main or first 
apparent inference offered is upon analysis to be resolved into an infer
ence of the present sort, i.e. in which the proposition to be eddencCfl is a 
tendency, capacity, or the like. It is thus easy to see why the great wajority 
of the rulings are concerned with this specific sort of inference. Yet it is 
no~ to be supposrd that the ensuing number of precedents indicates the rela
tive actual frcquclI(,~' of thc prcscnt sort of inference in trials. It is merely 
that the evidcntial difficulties of the subject occur chiefly in connection with 
the present type of inference, and thus lead naturally to a multiplication of 
rulings disproportionate to the actual frequency of the part played by this 
mode of inference. 

\Yhat, then, is the mode of e\'idencing circumstantially a tendency, ca
paeit~·, or quality of external inanimate nature? In general, the infcrence is 
from spccific instances of obscnwZ r.!TecIN, c.rhibitiolls, or ill il.~trations, to the 
811jJp08erl tendency, capacity, or qllality prorlucing them. This inference from 
elrccts to capacity or tendellty to produce those effects furnishes the general 
form to which all such processes are reducible. For example, the question 
at issue nH1~' be whether the vibrations of factory-machinery han'! caused a 
conceded injury in an adjacent house. The main controversy is whether 
the former b the cau~e of the latter; but, in searching among the probahle 
causes, the argument is obviously confined to those things which have a tend
eney or capacity to pro(!uee such cti'ects, and thus the real proposition of 
the proponcnt IIO\\' i{ecollles this, namely, that the factory-apparatus has a 
tendency or capacity to producc such efrects. Thus, while one of the ulti
mate issues for the jury still remains the question whether the factory caused 
the injury, ~'et the sllbsidiar~' proposition to which the e\'idencc has to be 
dire(·tcd is whether the factory has sueh a tendency or eapacity. In short, 
when it is desired to show broadly the occurrence of an evcnt, or the cause 
of it, the proccss of thought usually resoh'es itself into two inferenees,
first, that the capacity or tendency of something to cause the event is evi
dence that the event did so result therefrom; and, secondly, that something 
else is e\·idence of such a capacity or tendency; and it is the second of these 
inferences which in practice raises evidential questions.1 The existence of a 
tendency, capacity, or quality may of course also come into issue independ-

2 Compare the other principles as to nuthen- nealiaent construction from the single {nct of th~ 
tication of printed matter (posl, § 2150). injury in usuc. see post. § 2509 (presumption of 

§ 4U. • For the inference of defer.lire or negligence from accident). 
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ently of any question as to its being a cause, for example, where the 
maintaining of a dangerous place is itself an offence. But, howe\'er it comes 
into issue, it is evidenced by using its observed effects. 

§ 442. Principle of Probative Value (Relevancy). The requirements for 
this process of inference arc indicated b~' the logical principles already ex
amined at the outset (ante, §§ 30-36), and a brief re-statement will be suffi
cient. There is presented, as the' factum probandum', a capacity or tend
ency in X to produce the specific effect B. This means that in the presence 
of a certain complex of circumstances the introduction of X will result in 
the occurrence of B; i.e. this alleged tendency or capacity in X is not an 
abstract and absolute one, but a limited and specific one, namely, a capacity, 
under the circumstances in which B occurred, to be followed b~' B. What 
X's capacity or tendency under other circumstances might be, is immaterial; 
the single question is whether there was such a capacit~· or tendellc~' under 
the circumstances in hand. In looking elsewhere, therefore, to e\'idence this 
specific capacity or tendency by observing the same efl'ect elsewhere, the 
requirement is that the circumstances elsewhere are the same as in the case 
in hand. Thus, if elsewhere are found similar results, B' and B", accompany
ing X, it cannot be inferred that they arc the result of the alIc:rcd tendency 
of X, unless the other circumstances in those cases were similar to that in 
issue; because otherwise it cannot be known that some other circuJIlstance, 
Y or Z, was not the cause of B' or B". In other words, unless the circum
stances are the same, the door is open for other hypotheses that might account 
for the effects B' and B", as well as for B. Thus, if the proposition is that X 
factory's vibrations have a tendency to injure an adjacent building B, the 
falling of timbers in other adjacent houses B' and B" might not c\·idence 
such a tendency if B' were an old house and B" were a wooden house, while 
B was a new brick house; the case B' would at most indicate a tendency 
in X to injure an old house, not a new house B; and the case Bit would at 
most indicate a tendency in X to injure a ,vooden house, not a brick house B. 
Or, again, if in a third house B"', lying on the other side of X factory and next 
to Y factory also, there is a similar injury, it cannot be inferred that it is the 
result of a tendency in X to produce such an injury to B, because the factory 
Y may have caused, partly or solely, the injury to B"'. The genera) logical 
requirement is, then, that when a thing's capacity or tendency to produce 
an effect of a given sort is to be evidenced by instances of the same effect 
found attending the same thing elsewhere, these other instances have pro
bative value i.e. are relevant to show such a tendency or capacity 
only if the conditions or circumstances in the other instances are similar to those 
in tlte case in haml.I 

§ 442. 1 In the foregoing analYsis the in
ference from other instances only is considered. 
The inference from the instance in issue (i.e. 
of negligent construction from the mere fact 

-
of the plaintiff's injury in an accident) is 
recognized as a presumption, and is dealt 
with post, § 2509. 
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But this similarity need not be precise in c"ery detail. It need include 
only those circumstances or eonclitions which might conceivably have some 
influence in affccting the result in question. For instance, in the case put 
above, the cireumstance that house B' was of wood while house B was of 
brick would conceivably affect the case and likelihood of injury h~' ,,-ibration; 
but the circumstance that the inner walls in B' were papered while those in 
B were kalsomined, or that the house B' was painted red while the house B 
was painted green, or that the occupant of house B' was a Presbyterian while 
the house B was occupied by a Methodist, such a circumstance, though 
perhaps material in other aspects, could not have any bearing upon the likeli
hood of injury by vibration. A similarity between the two cases in respeet 
to such circumstances, therefore, would not be required. The similarity that 
is required is, in short, a similarity in essential circumstances, or, as it is 
usually expressed, a substantial similarity, i.e. a similarity in such circum
S/(lllces or rOllditiolls as might supposably a.tTect the resllllin question. 

The logical foundation of this principle has becn already set forth in another 
place (§§ 30-33). As applied to the present sort of inference it has constantly 
receh'cd the sanction of the Courts; and whateycr are the inconsistcncies 
of its applications, there is substantial unanimity in the general reasoning: 

11'62, MERRICK, .J.. in Emerson v. Lowell Gasligld Co., 3 All. 410, 417 (the question here 
being whether the illness of the plaintiffs was caused hy gas leaking from the defendant's 
pipes): "The evidence offered h,\' the plaintiffs to show that, wherever the gas which <'~
('aped from the fracture in the deft·ndant';; pipe entered any dwelling-house in the neighbor
hoor! of the plaintiffs. siclmess followed, was properly excluded. • ., The attending 
circumstances mn\' bl:- so different that the occurrence of sickness in one house would have • 
110 t('nncn<'y to sho\\' the cause of illness in the o('!'llpants of another." 

1864, CnAP~!A~, J .• in Hunt v. Lowell Ga.vliglli Co., 8 All. WI). 1 i1 (the issue being the same 
as in the preceding case): "The plaintiffs . . . were permitted to offer evidence that 
A. H. and his family hnd been in perfect health up to the time when the gas began to 
eseape into their hou~e. and that, immediately or soon after. e\'er~' member of the family 
became seriously ill. . .. The sickness of these persons . . . is admissible merely for the 
purpose of showing the nature of the gas whieh eame into the house, to the influence of which 
all the inmates were subjected alike. Evidence that inmates of another house were made 
sirk in consequence of inhaling the gas . . . has becn hcld to be inadmissible. The 
evidence should be limited to the effect of the gas upon those who have in common and under 
similar circumstances inhaled it." 

1886, GARD~ER. J., in Baxter v. Dol', 142 ~1ass. 558. 561, 8 N. E. 415 (to show that the 
plaintiff's illness on board the defendant's vessel was due to the defendant's failure to sup
ply anti-scorbutic food and medicine. the fact was offered of a similar sickness of others of 
the crew, on board the ship, about the same time): "It is difficult to find a case where all 
the conditions and eircumstances affecting all the crew were so similar. As suggested by 
the plaintiffs in their argument. the crew lived together in the same quarters, on the same 
vessel, for the same length of time, worked in the same employment, were subjected to the 
same climatic influences, hardships, deprivations, and manner of life, partook of the same 
food at substantially the same time; and of the crew of twelve, eight were afi'l'Cted at about 
the same time with about the same symptoms of disease. This evidence . . . tended 
directly to prove that the provisions served to the crew were unsuitable and insufficient, 
and that the sickness was occasioned by the want of anti-scorbutics." 
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1887, HOL."ES, J" in Reere ", Dennett, 145 Mass, 28, It ~, E, 0:38 (a stockholder alleged 
that the invention" naboli ", for the manufacture of which the corporation was formed. 
was worthless to effect its represented object, the painle~s extraction of tccth; the inven
tor's patients were allowed to testify that it praetieall~' pre\'ented pain, where similar opera
tions had formerly been painful): "The objections made to it are .. , that the fact may 
admit of being explained b~' other causes than the eone·lusion sought to be established. In 
some eases, at least, it wouh! seem that the painful fillings were perfc.rmed by other dentists, 
so that it might he argued that the eyidenee was only a testimony to the skilfulness of the 
defendant',; hand. But,. . whell the fact sought to he pro\'<!d is Yer~' unlikely to 
have any other explanation than the fact in issue, and may be proved or dispro\'ed without 
unreasonably protractinl{ the trial, there is no objection to going into it. If a dozen pa
tients should testify that when the defendant used his naboli, he filler! their teeth without 
hurting thelll, and that he hurt them a good deal when he did not usc it, supposing the testi-
1ll011~' to he hclieyed and not to be explained h~' fanc~' and a general disposition on the part 
of witnesses to think well of new nostrums, it would go far towards proving that naboli had 
some tendency to deaden pain." 

188a, LOIlD, .J., in Sfrlfe \', .Tl/1J11I.~, 11 Or. 182, S Pac, 33i: "The object of the experiments 
made on thc pastehoard targets which were offered in e\'idence was to prove by inference 
that the deceased eaJl1l' to his death by a ncar gunshot wound at the hands of the defendant . 
. . , [After describing the characteristics of 'ncar' wlJund~.1 Now it mlgt be manifest 
that there arc here noted so many marked characteristies of near gunshot wounds which 
could by no pos:;ibility be reproducell or rcpresentl'll hy {'xp('rilllents upon pasteboard, yet 
upon which tIl(' fact of a near WIIIIllI! is made to depend and often to be d('!('rmined, that 
it would he utterly unsafc to :IJlply the inferences sought to be deduced frolll sitch experi
ments to tIll' facts in dispute. unless there can be found, in ~uch experiments :UII~ in the sub
ject-matter which it is their ohj(~ct to explain or illustrate, SOInt' point of similitude or ground 
of common resemhlance, always present, m; a result in(hlf'C'(! by a simil:ll'it~, of condi
tirJl1s or ('ircllmstances ... , "'hell it i~ cOll5iliered how important it is that ex
periments should be based on C'omiitiolls and circlImstanC'es a~ nearl~' a~ p(',sible like the 
mutter they arc intenrled to illustrate, to avoid the liahilit~· of misconception or error from 
some supposed agrC'ement or resemblanC'e, we should eertainly hesitatc to admit suC'h ex
periments ", i.e, when made, as here, h~' non-professional witnesses not skilled in determin
ing the essential appearances of such wounds, 

18!l2, L(Hto, .J., in Leollard y, So, Pm', ('0,. :21 Or. 555, 55!), 28 Pac. 887 (admitting experi
ments as to whether a rail could ha\'c injured a wheel-flange): "There seems to he some 
hesitation in reeeh'ing evidence of experiments or cemonstrations; and from the liability 
to misconception and error there can hc no doubt that thc experiments or demonstrations 
should be made under similar eonditions and like cirr'lIlnstances. In all case~ of this sort 
very mueh must he left to the discretion of thc trial Court. Hut when it appears that the 
experiment or demonstration has heen made Ululer conditions similar to those existing in 
the case in issue, its diseretion ought not to be interfered with, In the present case the 
things used for the purpose of demonstration were similar in size, material, and position, 
and were operated under conditions similar to the thing sought to be demonstrated." 

18!l2, MILLEn, C, J., in Chicago, SI, L. & P. R. Co. y, Champioll, Ind. ' ,32 X E. Si4: 
.. During the trial the appellant placed a witness lIpon the stand, anll proposed to show that 
shortly before the trial a test was made lIpon the siding on which the accident took place, 
and at about the same place, by letting a gondola car of the same kind as the one in use at 
the time of the injury down upon the siding. . .. Evidence of this kind should he 
recC'ived with caution, and only be admitted where it is oll\'ious to the Court from the na
ture of the experiments that the jury will be enlightened ratllCr than confused. In many 
in,;tances a slight change in the c071ditions under which the experiment is made will so dis-
tort thc result as to wholly destroy its value as evidence and make it harmful rather than 
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hcipful. In other cases a principle may be established by experiments made under circum
stances quite different from thc one under investigation. that will have an important and 
beneficial effect upon the investigati<!n. . .. In our opinion the circumstances under 
whkh the experiment was made were sufficiently similar to the facts surrounding the hap
pening of the accident to make it admissibll· in evidencc for what it was worth." McBRIDE, 
J., Jissenting; "It cannot be certain that the circumstances and conditions were in each 
case precisely the same." 

There is also available here, but not so commonly, the subordinate form of 
argument known as the method of difference (an/e, § 33). In ascertaining 
whether X is the cause of B, an examination may be made of sundry in
stances B/, B". C, D, similar to each other in all other conditions except that 
X is present 01' absent; if it is found that wherever X is present, the effect 
B, B' , B", is found, and that as soon as X ceases to be present a difl'erent 
effect, C or D, is found, it may be inferred that the difference of effect is pro
duced by the difl'erence in the absence or presence of X; because that is the 
only causative circumstance which is different in the different instances. 
The requirement is that the other instances, i,e. of B, B/, B" not being found, 
should be similar in all substantial conditions except the absence of X. 
This mode of evidencing is in judicial investigations not so frequently avail
able, because it is not usually feasible to find instances which fulfil these 
requirements; but so far as the issue admits of experiments in which the con
ditions can be thus artificially manipulated, the mode is equally feasible, 
Occasional instances are found in the precedents, usually in the form of proof 
of the absence of the harm in question before the alleged harmful act and 
then the supervening presence of the harm immediately after.2 

§ 443. Principle of Auxiliary Policy. It has already been pointed out 
(ante, § 42) that, in ascertaining the principles of circumstantial evidence, 
the rulings of Courts are found to be much obscured, and the difficulty of 
clear treatment greatly increased, by the concurrent application of certain 
principles resting on notions of Auxiliary Probative Policy. The result of 
their concurrent application is the frequent exclusion of facts that are en
tirely relevant and would have been admitted if the principles of Relevancy 
alone were to be applied. It is important to distinguish the rule and the 
effect due to a principle of Relevancy from the rule and the effect due to a 
principle of Auxiliary Policy. The fact may be generally relevant, yet in a 
particular instance obnoxious to some rule of Auxiliary Policy; and if so, it 
may become proper to use it on some occasion to which the latter rule does 
not apply. Or the fact may be obnoxious to no rule of Auxiliary Policy, but 
merely irrelevant; and if so, it is impossible to use it at all, unless the offer 
ean be so changed as to meet the requirements of Relevancy. It is therefore 
important, when a class of facts is found excluded, to ascertain whether the 
Tf;ason of exclusion is a reason of Relevancy or a reason of Auxiliary Policy. 

~ i<'olkcs ..,. Chadd, 3 Doug. 157, § 451. 1142, § 451; Standish v. Washburn, 21 Pick. 
poet; Kramer v. Messner, 10] Ia. 88, 69 N. W. Mass. 237, § 451. 
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In practice, the Courts almost invariably indicate the reason for exclusion; 
and the material is plentiful for a correct understanding of the principles 
intendc(l to be Jaid down by them. 

Of the various considerations of Auxiliary Probative Policy recognized 
in the law, only two have any application to the present sort of evidence. 
(1) The reason of Unfair Sllrprz:~c.l The notion here is that the produc
tion of various instances to evidence a tendelley, eapaeity, or quality finds 
the opponent unprepared to answer such eyidence, unprepared to dispute 
the occurrence of the various instances, unprepared to test or to rebut or to 
explain away the varied facts thus perhaps for the first time brought to his 
attention; and that therefore, on accoullt of the danger of relying on evi
dence thus not open to exposure by rebuttal, it should be excluded. (2) The 
reason of Confllsion of IS811cs. 2 The notion here is that, in attempting to dis
pute or explain away the eddence thus offered, new issues will arise as to the 
occurrence of the instances and the similarity of conditions, new witnesses 
will be needed \\"hose cross-examination and impeachment may lead to fur
ther issues; and that thus the trial will be unduly prolonged, and the multi
plicity of minor issues will be such that the jury will lose sight of the main 
issue, and the whole evidence will ba only a mass of confused data from 
which it will be difficult to extract the kernel of controversy. These rea
sons, as applied to the present sort of evidence, have been frequently invoked 
in judicial opinion: 

1882, Lord O'H.-I.G.-I.~, in Metropolitan A811lum Diatrict v. Hill, 4i L. T. R. N. s. 29 (speak
ing for the rejection of evidence of the effects of other hospitals in spreading contagion, 
offered to show the noxious quality of the one in question): "Without proof us to the state 
and management of the other hospitals, so as to establish a substantive similarity, any in
ference drawn from a comparison of their operation with that of the H. asylum might have 
been quite fallacious and deceptive. But, even without regard to this, ... it would 
have involved the jury in a multitude of collateral inquiries, calculated to confuse and em
barrass them, and it might have been endlessly prolonged by an indefinite multiplication of 
objects of comparison. To keep such investigations within reasonable limits.:. and secure 
promptitude, precision, and satisfaction in the demonstration of justice, it seems to me that 
Courts should be very jealous of the admission of such proof." 

1877, ASHBURN, J., in lnaurance Co. v. Tobin, 32 Oh. St. 90 (excluding previous instances 
of ~teamboat disasters occurring through snags, etc., and yet without any shock or other 
coincident warning): "It was calculated to create as many collateral issues as special cases 
of such loss introduced. In this case the witness [to the former instance] says, 'No one 
knew anything about it at the time.' . " This would probably become a disputed 
question, calling for the testimony of all the persons on the' Sherman' at the time of the 
[prior) accident to settle the question of fact as to her case. Here would be a vexed but 
valueless collateral issue. . .. Very many cases [of similar accidents] were introduced 
in testimony on the part of the plaintiff. . ., This class of testimony was incompetent 
because calculated to surprise and take undue advantage of defendant at the trial. Ordi
narily he could not be prepared to meet and contest the merits of each particular case of 
loss from unknown cause introduced. To deprh'e him of this privilege would be the denial 

§ 441. 1 This principle, in its other aspects, 
is dealt with !!nie, § 42, post, §§ 1849 fl. 

2 This principle, in its other aspects, is 
dealt with ante, § 42, post, §§ 1863, 190-1 fl. 
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of a legal right, and to admit them would overwhelm the case with collateral issues of fact, 
distract judieiul investigation, leading to no valuable legal result." 

1879, DOE, C. J., in ..t I/Io.v/.-/'(/g Co. \'. Head, 59 N. H. :1:32, :3:J7 (excluding i!viden('c of sumg 
paid for thirty-two other rights of flowa~e, as indieating value): "How far a trial can justly 
and reasonably go upon 8m·h [additional] issues is orten a que~tion of fact. The trial tn 
which parties nrc entitled is not an endless one, nor one unreasonably protracted and ex
hausting. Therc may he a vast amount of e\'idenec, relcvant in a certain legal sensc, hut 
so unimportant, when compared with an abundance of better e\'idenee easily availahlc, as 
to be properly exeluded. The parties being allowed upon collateral issues an equal range 
amply sulfieient for th(' purposes of justic'e under the circulllstam:cs of 1 he particular case, 
they are not neeessarily entitlcd as a matter of law to go further in that direction." 

1884, BAIUIOW,';, .J., in .lTal/lim!' Y • .llinil/g Cn., 76l\Ie. ll:~: "One suhstantial ground for 
excluding evidencc of c·ollat(·ral facts is that it is seldom that sueh idcntit~· in all essentials 
is found that a Irgitimate infprellcc respecting the one case can he draWl! from the other, 
and a host of eollateral issues are brougJlt in to distract the attention of the jury frllm the 
real point. The fear of this has sometimes, perhaps, produced deci~ions exeluding c\'idcnec 
which might throw light upon the issue." 

1887, COLE, C. ,J., in Pliillip,v \'. Willow, 70 Wis. 9, 34 K W. 7:31 Cexc:luding the fact that 
two other persons had collided with the stonc by whil'h the plaintiff's sleigh h:1I1 hecn O\'er
turned): .. [COlITts hn\'e cx('luded this cvidencc] beeause sueh evidel1C'c tends to draw awuj' 
the minds of the jurors from the point in issue, and to excite prejudice 11Ild mislead them; 
and, moreover, I)('('ause the adverse party, having had no lIc>ti('e of such n (,Ilurse of ex:unina
tion, is not presumably prepared to mcet it .. " It is apparent that if this testimon~' 
was relevant to prove a defect . , . , it would have been cornpetl!nt [in answcr] to sho\\' 
that these persons were not driving carefully, or had skittish teams; nlso that hundreds 
had passed over this highway in safet.Y with carriages, notwithstanding thc alleged d(·fcet. 
So issue after isslIc would be raised, and facts collateral to the main issue made h~' the plead
ings would multiply; the main issue forming new ones, and the suit itself expanding like 
the banyan tree of India, whose branches drop shoots to the grollnd whif'h take root and 
form new stocks till the tree itself covers great space by its circumferenc·e." 

The answers to thesc arguments of policy, however, are not difficult: 
(1) As to thc argument from {;nfair Surprise. In the first place, the incon
venience here urged is found in trying almost every issue wlratc\'er; for the 
C\'idcnec of an opponent is always to some extent unforcsel'll, and this is, 
in general, no valid objection (post, § 1845). In the next place, the risk does 
not usually exist to any serious extent in the present sort of issue, for the 
nature of the controversy readily suggests the sort af eddence that will be 
resorted to. Furthermore, the argument is rarely allowcd elsewhere to 
prevail except to prevent certain modes of impeachment of character (antc, 
§ 194; post, § 979), where otherwise the evidence might range over a whole 
lifetime; and it is not a serious objection in cases where the unexpected 
evidence bears directly upon the issue and but covers a small range both 
of time and of material. Lastly, the evil of shutting out that which is fre
quently the sole accessible or reliable evidence is much greater than the 
occasional disadvantage of :mrprise. The argument of surprise, it should be 
added, is \'Cry rarely pressed in this connection. (2) As to the argument 
from Confusion of Issues. In the first place, it must be noted that it is by 
no means universally, perhaps not usually, forceful; for the other instances 
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offered of the tendency or quality are seldom numerous and are not com
monly disputed. In the next place, the multiplieity amI eonfusion is usually 
no greater than that which occurs in the trial of other matters with their 
numerous minor issues; ancI it would seem, having regard to the direet 
bearing of the present sort of eYielence on that which is usuall~' a main issue, 
that the disadvantage canBot be a\'oided without. too great a saerifice of 
useful evidence. Finally, and most important, wherever upon minor issue,; 
this disadvantage becomes a real and marked one, without compensating 
advantage from useful cvidenee, it is unnecessary to take the radical step 
of exclwling such evidence in all eases by a univcrsal rule: beeausc a simp\(' 
expedient is at hand, by which the c\'il can be stopped ill such cases while 
the adnll1tage of the cyidence is retained for other cases, namel~', the 
expedient of leaving it to the discretion of the trial Court to draw a line 
of exclusion wherc\"Cr the evil of confusion of issues impenfls. The whole 
objection in question is mainly (as l\Ir. Justice Hohnes has neatly put it 3) 
.. It purely practical one, a concession to the shortness of life "; and it woult! 
be unworthy of the genius of our law if Courts ~hould feel obliged to lay 
down a hard-anti-fast rule of exclusion when such u simple cxpedient was at 
hand for preventing the supposed disach·antages. 

§ 444. Discretion of the Trial Court. The true solution of the conflicting 
considerations, then, is that eYidence of the sort, when relenll1t, should be 
admitted, unless in the discretion of the trial Court it scems to invoh'e a 
serious inCOIl\'enience by way of unfair surprise or confusion of bsuef. Such 
is the solution clearly pointed out by many Courts: 

1872, DOE, J., in Darlillg \'. JVc.~ll/lorclalld, 52 N. H. 401. 408: "A1!other cause of confu
sion [in the rulingsl is the mixture of law and fact, and the laek of a distinction. Im'illly and 
emphatically expressed, between what is matter of strict law mill what is matter of judicial 
disl!retion. .Judicial discretion, in its technical le~al sense, is the name of the decision 
of certain questions of fact by the Court; and a close attention to thc ditl'erence betwccn 
fact and law, and the differenl'e between an exercise of judiC'ial disC'retion (unfortunatel~' SI) 

ealled) and a decision of a question of law, will remove mu(·h of the obsl·urit:-· in whic'h the 
subject of the relevanc~' of evidence has becn invol\'(>d. . .. [In the Knupp ca~c,l 
where, to show the defendant's extraordinary strength. various instanees of his feats of 
strength were recei\'ed,l the judge in the exerci~e of what is ealled judicial diseretion, allowed 
the parties to go back fifteen years; and if II(' had allowed them to go back sixteen ~'ears, 01' 

only fourteen years, no question of law would have arisen as to the proper length of time. 
. . . The general relevancy of that class of evidence was matter of law. But how far bac'k 
in the history of his life it was ach'isable to go for experimental knowledge of his strength 
was a question of fact, to be determined upon a \"ariety of considerations, some of whieh 
are erroneously gi\"en in the books as reasons for the exc\u5ion of irrele\"ant or collateral 
evidence as a matter of law. The decision of this question of fact was, in the peculiar and 
technical language of the law, an exereise of judicial disel'etion. . .. As to the number 
of experiments or experiences on many points, collateral in a ('ertain sense, hut rele\'ant in 
a legal sense, it is illlpo;;sihie in the nuture of the ('USC fur n lill1il to hi! fixed as a matter of 

3 III Rl'CW i'. Dennett. 145 Mass. 28. 11 N. E. 93S. 
§ 4U.l 45 N.lI. 148. 149. 15-1; aille. § 219. 
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law. But it dol's not folio,,' thnt th(' Inw exrludc~ all cvidcnrc of which it cannot mellSurc 
a rea.sonahlc quantity." 

lS!l4, KSOWI.TO:-:, J., in RCTlli.y v. Trmplr, Hl2 1Ia~s. ~42, 3,14, 38 N. E. !liO (admitting 
I'\'idcncc of the frightening cITed of a fl:tg upon other horses): "The onl~' objection to tes
timony of the last kind in such a cllse is that in testing it collnteral issues may be raised. 
Such an objeetion in many rases is a sufficient rl'ason for excluding the testimony, When
ever a line of inquiry will give rise to collateral issues of such number lind difficulty that they 
will he likely to confuse and distract the jury nnd unreasonahly protract the trial, it should 
not be prrmittecl. Bllt the illerI' fact that It ('ollateral iss lie may he raised is not of itself 
enou~h to jUstify the exelusion of e\"ielen('e II'hidl henrs IIpon the issue on trial. Most cir
cumstantial e\'idence introduces collateral isslIes, and ordinarily it is a practicnl question, 
dl'pcnding upon its relations to the othcr facts and circulllstances in the case, whether it 
shfJuld he rercived. It may hc I'emote from the real issuc or closely connected with it, 
anel in lllany (':lses its eOll1petl'n('Y depends upon the decision of questions of fact, 
affecting the praetif!al administration of justice in the particular case, such that a Court 
of law will refll~e to revise the ruling of the presiding juuge, but will treat his ruling as a 
matter of diseretion." 

This sellsihle solution has not yet been generally accepted by many Courts, 
at least in express language. Where the question of Auxiliary Probath'c 
Policy has been considered. the eddence has more often been either rejected 
or accepted as if by a fixed rule, although the natural result has been a lack 
of uniformity in the rulings of such Courts. It is muc11 wiser and more prac
tical to leave the pos:;ihle inconvenicnce to he (lctermined by the tribunal best 
fitted to determine it, the trial Court, and to sanction the reception of [Ill 
such relevant eddence subject to this exclusionary discretion based on in
convenience. This attitude is more and more frequently taken by the Courts, 
and will probably receive general approval as the true mode of dcaling with 
such evidence. 

§ 445. Distinction between Experiment and Observa.tion. Thcre are two 
ways in which the data may be obtained for eyidencing tendency, capacity, 
or qunlity, on the principle under consideration. One is hy lIsing such in
stances as may bc found ready at hand, instances which }Hl\'C already 
occurred in the ordinary course of events and happen to be suitable for the 
purpose. The other is to reproduce artifieially and expressly the appropriate 
conditions and then observe the data obtained by this effort and prearrange
ment. The former process is the simple one of Observation; the latter is 
that of Experiment. The former is, in general scientific acceptance, distinctly 
inferior for most purposes to the latter; because, in taking data just as they 
come, it is not usually feasible to secure precisely the proper conditions 
required for the validity or certainty of our inference;. while in the latter 
the conditions may usually be prearranged preeisely as they are needed in 
order to make a sound inference. Indeed, the former source of data, in the 
modern scientific world, is looked upon as eoucededly so inferior in probative 
value, as not to be resorted to except in such situations (for example, geo
logical formations and human diseases) as do not usually admit of artificial 
prearrangement and control. 
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But this attitude of modern scientific thought is quite other than that 
which has been exhibited by many member:; of the bar and bench. There is 
a certain mental state which may in lenient moments be termed conserva
tism, but perhaps deserves to be called juristic narrowmindedness. It is 
often due to nothing more incurable than an ignorance of precedents and a 
bigoted fear of everything not technical. This attitude has shown itself, in 
many quarters, in the form of an alarm at experimental evidence, a disincli
nation to aceept what does not come in the accustomed shapes of certified 
copies, sealed instruments, and sworn depositions. It is the same spirit that 
was so reluctant, at the beginning of the 1800s, to resort to expert evidence. 
It is the same spirit that is willing to doubt the propriety of showing to the 
jur~' the very thing whose existence is in contro"cr;;~', and prefers that the 
regular and cumbrous indirections should instead be followell (post, § 1151). 
This spirit has led occasionally to a rejection of experiments oll'erC'l under 
the present principle as evidence of a tendency, capaeity, or quality. These 
rulings of rejection are usually to be compared to the shying of a horse, an 
instance of instinctive but unreasoning repulsion. 

Occasionally there is, to be sure, some independent and plausible reason 
for questioning the evidence; for example, experiments made in a court-room 
in the presence of the tribunal may be ineonyenient and impracticable (post, 
§ 1100); experiments have also (but improperly) been objected to because 
they arc hearsay or ' ex parte' only (post, § 1385); experiments of some kinds 
may be objectionable because they violate the pridlege against self-crimina~ 
tion (post, § 2205). So fur as these considerations apply to experimentr., 
they apply to the III in common with other forms of evidence, and may be (leah 
with under the other priI!ciples of cvidence just indicated. But the present 
question is the simple one whether data whose relevancy is not qucstionc.: 
are objectionable or inferior because they ha\'e been obtaincd, not by 01;

sCT\'ing merely sueh casual material as l" ature has provid'!d for us, but hy 
carefully arranging the conditions so as to obtain by expcriment more trust
worth,' results. That there shoulll be such a distinction between Obser-• 
yation and Expcriment would he unworthy of our law. That there is nonc 
has been made clear once for all in a classical passage by one of the gri!atest 
of American judgcs: 

1872, DOE, in Darlill[J v. Wc.~fmorr.land, 52 N. H. 401: "Was the fright of Fletcher's 
horse competent evidence on the question whether the lumber was likely to frighten horses? 
... On the independent and general question of the horse-frightening capacity of It 

certain pile of lumber, what rule of law considers the fright of [the plaintiff's] horse ns im
portant and (li~reJ::ards the fright of Mr. Fletcher's horse as of no consequence at all? . , • 
If the question were, whether the lumber wus ('apahle of flouting in water, or making a good 
fire, or being sawed or (,Ilt or planed in a specific manncr, or supporting horses and wagons 
passing O\'Cf a hridge, there coult! be no Icgal ohjl't'tion to the trial of an appropri!\tc experi
ment upon it in the presence of the jury, or tf) the evidence of cxperiments that had been 
tried elsewhere. AIIII there is no reason, outside of the technic-al rules of law, wh:' its ability 
to frighten horses should not be tested out of court, and proved in court in the sallle manner. 
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When we want to know wheti:c;!r a certain horse is skittish or is capable of a certain 
,peed, whether a certain substance is poisonous and destructive of animal or vege
tahle life, whether certain materials are of a certain strength, whether a certain 
field or a certain kind of soil is likely to produce a certain kind or amount of 
crop, whether a certain man or brute or machine is likely to perform a certain kind 
or amount of work, or whether anything can be done or is likely to be 
done, one way is to speculate about it. and another way is to try it. The law 
is a practical science, and when it is appealed to to direct what means shall be used to finrl 
out whether a certain pile of lumber is likely to frighten horses, if anyone asserts that, on 
this subject, the law prefers speculation to experience, abh-u.rs actual experiment and de
lights in guesswork, the person advancing such a proposition takes upon himself the task 
of maintaining it upon some legal rule, distinctly stated by him and well establishcd by the 
authorities. Such a proposition is not sustained by the reason of the law. It is sustained 
by nothing that can be justly called a principle. By what tcchnical rule, at war with rea
son and principle, is it supported? . .. The cxperience of other persons, equally rele
vant on that point, has seemed [to some judges] to have an objectionable appearance, be
cause it did not come into the case in the same unobjectionable way as that by which the 
plaintiff's experienre was introduced. . " The tcndcn('y to error has been aggravated 
by an exception (which is a peculiarity of precedents of English origin) excluding relevant 
evidence of a defendant's gl'neral and notorious disposition to commit such crimes or torts 
as that with whieh he is charged, and his habitual commission of crimes or tort3 of a like 
kind as proof of sUl'h disposition. . .. Ho\\'ever much reverence may remain for an
('ient innovations in behalf of human life under circumstances no longer existing, and how
ever strong llIay ill' the inclinlltion derived from that reverence and from habit to adhere to 
the practice of excluding e\'idenr'e of human character furnished by experience, the exten
sion of that pral'tire to the rejection of experimental knowledge of the character of inani
mate matter ought to stop. . ., It is evident that the exception [of the charaet . 
rule, above referred to], not being sufficiently emphasized as an exception and a very p. .0 

liar one, has produ('cd much confusion by seeming to eountennnce the idea that the " 
has an antipathy against experimental knowledge in generaL" 

There is an increasing judicial tendency to trcat evidence of experiments 
in the spirit of Mr . .Justice Doe's utterance; and it can hardly be supposed 
that the casual erroneous precedents would be regarded as a hindrallee.1 

§ «Ii, I In the following list Ilre given Heseltinc. § 451; Broder v. Suillurd. § 45i ; 
numerous exumpleA of the different kinds of People v. Hope, § 451; People v. Durrant" 
rulings upon experiments as Buch; the list § 451; Chicago. St. L. & P. R. Co. v. Cham-
includes merely typical cllses. Ilnd many others pion. § 451; Brooke v. R. Co.. § 458; State 
muy be found in the citations of the ensuing v. Cater, § 4.';7; Mo. P. R. Co. t·. Moffatt. 
sections. The rulings ma~' be grouped ali § 460; State ,'. Asbell, § 457; Champ v. Com., 
follows. all the cuses named being cited more at § ·157; Swett v. Shumway. § 451; Eidt". 
length in the ensuing sections: (1) Admitting Cutter, § 45!; People v. l\Iorrigan. § 460; 
the experiments otTered; (2) Excluding them, Stone v. Ins. Co.. § 460; Becket v. Aid Assoc .• 
but only because tI", tests of relevanr:y were § 457; Vaughan v. State. § ·157; Di1Iurd v. 
not fulfilled in the cnse in hnnd. Ilnd not Ix>- State. § 457; Berckmans v. Berckmuns. § 460: 
cause they were experiments instead of ob- Lindsay v. People. § 451; Smith t·. State. 
served data; (3) Excluding them for no ap. § 460; Leonard v. R. Co., § 451; Sullh'all r. 
preciable reason; (4) Excluding them bl'- Com., § 457; Boyd 1'. State, § 457; By('f~ t'. 
cause made before the jury (under § 1160. n. Co., § 400; Moore I'. State. § 457; Oli-
post): (5) Excluding them be~aus(l • Ill' parte' borne v. Detroit, § 457; Stute v. Flint. § .\liO; 
(under § 1385. post): «(j) EXl'luded for SUII- Stute v. Wurd. § 451. 
dry peculiar reasons; (7) Left to the trial (2) Under this head fall the following I'Ilses : 
Court's discretion. Lou. & N. R. Co. v. Hill, post. § 400; .JOIIl':i r. 

(1) Under this head full the following ~ases: State. § 400; Lllkc E. & \If. R. Co. 1'. l\1\1~~. 
Witches' Trial, cited supra; Cowper's Trial. § 451; Libhy v. Sdiernlllli. § ·liiS; Paillft'r ,'. 
flost. §§ 457.400; R."I'. Palmer. § 4ii7; H.l'. People. § 400; McMurrin ", Hil(hy. § ,\liO: 
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How much more in harmony with the pristine practice of our law is Mr. 
Justicc Doc's attitude, than that of the modern rulings whieh he justly criti
cises, may be seen ill thc following record of one of Sir Matthew Hale's trials, 
more than two centuries ago: 

1665, Wilclzr.~· Trird.6 How. St. Tr. 64i, 697; the children claiming to be bewitched would 
go into fits, clen('hing their fists, and then opening them with a shriek when the supposed 
witch tou('hed them, "whieh a('eident would not happen by the toudl of any other person." 
It was suggested that the ('hildren "might count('l'f('it this distemper"; so the judge, Sir 
Matthew Hale, desired that several gentlemen would test one of th(' ehildren with Amy 
Duny, a defendant, in another part of the Court. "The~' put an apron before her [the 
child's] eyes, ami then one other person touched her hand, whieh produced the same effect 
as the touch of the witch did in the Court. Whereupon the gentlemen returned, openly 
protesting that the~' did believe the whole transuc·tion of the busilll'.~ was 11 mere imposture. 
This put the Court and all persons into a stand." 

§ 446. Distinction between Possibility, Capacity, Tendency, and Cause, as 
the object of Evidence; Evidencing a. Possibility. Thc notion of Causation 
is by no means easy to analyzc correct1~·; but it is cnough to point out here 
that certain superficially ditrcrcnt terms reprcsent essentiall~' the same cvi
dential process. When it is asked. for example, whether certain factory
vapors were the cause of a destruction of herbage, the notion of " cause". 
simple as it seems, becomes upon analysis somewhat complex and at til£! 
same time indefinite. Stated in its broadest form, the notion of cause and 
efl'eet is merely that of invariable sequence. 

It is only rarely, hO\"e\'er, if at all, that such an abstract assertion can be 
made in universal terms that will stand examination. Thus, that It bullet 
shot from a pistol into the heart ., causes" i.e. will iIwariably be followed 
by death, is a :;eemingly impregnable assertion; and ~'et not only rna;,: 
it not be true of hullets of eyery ~ize, but it may not be true, even with or
dinaril)'large bullets, in instances recorded here and there; and, in the future, 
surgical skill may show that the instances of non-sequence of death might be 
made even more numerous. The assertion may then be amended by adding 
limiting conditions, w as to say that, provided this and that and the other 
be so, a bullet through the heart causes death. In short, instead of an ab
solute certainty or inyariability of sequence, the assertion will be only of a 
"ery high probability of sequence. In most instances no one thinks of making 
an assertion in absolute form, and it is easy to see that an assertion of causa
tion means usually only an assertion of high probability or strong tendency. 

Com. ~. Piper, § 451; Ulrich 'D. People, 
§ 4GO; Klanowski t'. R. Co., § 4GO; .J llstice ~. 
State, § 457; West Pub. Co. 'c. Coop. Pub. 
Co .. § 400. 

(3) Under this head falls the following case; 
Evans ~. State, 1'081, § 457. 

(4) l)nd~r this h~arl fall the following cases; 
R. v. Palmer, llO~I, § 457: Jllmpertz v. People, 

lected posl, § 1385; no such principle or exclu
sion is recognized. 

(fi) Linder this head fall the following ca!lCs: 
\Vynne v. State, § 457: Polin 1'. State, § 451. 

(7) Under this head filII the following C:lses: 
Statt. 1'. Smith. § 451: Ball v. P. S .. § 457. 

The English lind Canadian 8t:ltutor~' rules. 
quoted posl. § 1151, ('x pressly authorize the 
judge to authorize "experiments or obscn'a-§ 4GO. 

(5) Undl'r this head bt'long the cllses col- tions" to be made alld samples to be taken. 
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Thus, the planting of seed in good soil at the right time of the year will prob
ablv result in a harvest in due season; but the result is not invariably certain, • • • 
because no rain may fall or the land may be built upon or other influences 
mll,y intervene. Though \"c should feel justified in speaking' of the seed 
as the cause of thc han'cst, yet it would not be intended to as::iert anything 
more than that the seed has a tendency to produce the han'e::it. Coming 
now to an example of still weaker probability, suppose it to be asserted that 
gunpOWder may spontaneously i.e. without human meddling explode, 
this is not saying that it will probably so e}."plode, but merely that under 
a rare combination of circumstances it will do so, i.e, it has a capacity to 
do so. Capacit~" then, is a quality representing the same process of thought 
as tendency; i.e. it represents the possibility of a result as compared with the 
probability of a result, and above them both is a notion of a still higher degree, 
rarel~' realized in expel'ience, that of absolute certaintJ· of result. All 
these arc in the same category; the dilferenee is that in the highest degree 
we think of the sequence as occurring under any and e\'ery combinution of 
other circumstances, but in the middJe degrees under tIle ordimu'Y combi
nations only, and in the lowest degrees under rare combinations only. The 
notion of causation is perhaps most commonlJ' associated with the middle 
and highest degrees only; i.e. one would naturally enough say, " A bullet 
through the heart will cause death", and" Sowing seed \Viii cause It han'est "; 
while in the lowest degree one would either not speak at all of cause or would 
qualify the statement, for example, by saying, "Gunpowder may cause 
spontaneollsly an explosion," The essential thing to note is that all these 
terms e.rprcss only v(lr]ling degrees of certailliy or probability ur 1JO.\'sibility; 
and that they all belong to the same logical category of thought: 

ISS·!, Professor Alfred Sirlgwick, Fallacies, 81, 28ii: "Abstr:wt assertions of l'u('cession 
are commonly made with a large margin for the incalculable. We ieel fairly ('on tented in 
obtaining any hint of 'law', any knowledge, that is, which may forn; :L basis for e\'('/1 
imperfectly seC'ure inferenC'e and proof. The only alternatiye to 'Chanec' is often 'Tend
ency', and our gladness to escape from Chanee we dignify this as 'Law.' , .. Be
tween mere guessC's, hypotheses, theories, empirical laws, and 'laws of Nature', there arc 
only continuous diiferen('('s of degree in c:ertainty, according to the nature and number of 
the tests they have stood and the duration of their past im·ulnerahility. . .. The resem
blance in uncertainty between a fanciful guess and a proyed law IIlUY be less important 
than the difference in the degree of certainty; but the fact cannot be sufely hidden 
that the resemblance exists. . ,. The method of proving laws is one and the 
sam~, whether they be the merest wildest supposition or the soundest explanation of the 
facts of Nature." 

In the preceder.ts upon the present subject, then, there is no difference 
in logic or in legal principle betwe('n evidencing a capacity, a tendency, 
or a certainty of operation or causation. The only dili'erence is as to the 
practical need or utility of one or the other degree of likelihood in the case 
in hand. Thu~, if the issue is as to a spontaneous explosion of gunpowder, 
we may appreciably advance our proof by showing merely a capacity, i.e. 
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possibility, of such a result.1 But, if the issue is as to the destruction of 
herbage by vapors, the capacity of the vapors to do this would probably 
be conceded, and the only useful way of advancing the proof will be to show, 
not merely a capacity, but a strong tendency to produce this etl"ect.2 Again, 
if the issue is as to the injury to an adjacent house by factor;y-\'ibrations, 
their tendeney to produce some injury would perhaps be easily enough 
shown or conceded, and the desirable thing would be, in ofl'ering evidence of 
effects elsewhere, to show by them that a fair certainty of injury actually 
attended the vibrations.3 Incidentally, however, these differences may bear 
on the question of :!dmissibility, so far as the evidence is required to 11a\"e 
an appreciable value for the particular issue at bar. 

§ 44i. Number of Instances required. It follows, from what has just been 
said, that the number of instances ofi'ered is immaterial, so far as the logical 
principle is concerned. The only difl'erence will be as to the practical util
it)·, for the case in hand, of the inference to be drawn. Olle instance may 
indicate a capacity to produce the result; but so feeble and indefinite a 
possibility may practically not advance the cause beyond what would be 
already conceded or easily accepted. So, too, a limited number of installces 
might show a tendency or common probability, and )'et this tendency might 
be already beyond dispute and unnecessary to pro\"e, and nothing short of an 
approach to certainty or universality of operation would ad\'ance the cause of 
the proof. Thus, an offer of one or two instances onl~' might properly be 
rejected by a Court, if it would tend to show merel:' a capacity which was 
already be:'ond dispute. The jury might be inclined to gh'e too great effect 
to a single instance; and if the claim of the proponent require::! for its proper 
evidencing the existence of a strong tendency or of an approximate certainty 
of result, the Court might be justified in rejecting an offer of such scanty 
scope as not to evidence an:·thin~ more than a capacity or possibility. Ko 
Court seems to have rcjected evidcnce on these specific grounds, though the:' 
would serve as justifying the rulings in several cases where the rejection of 
a single instance has been put upon other and insufficient grounds.1 But 
usually, where the evidence is regarded by the Court as othcrwise admissible, 
it is received without any criticism as to number of instances.!! 'Vhere the 
purpose is to show the existcnce of a mere capacity, so as to negative the im
possibility of a thing's occurrence, here a single instance is always admiS:i'l ,le.3 

§ 445. 1 Of this sort arc sume of the prece
dent~ in § 460. post. in which the question 
is whether a person coul,\ be distinguished 
or whether work could be done; and also in 
§457, post. in which the question is whether c.o. 
n pistol could carry from a certain distance. 

2 Of this sort arc most of the precedents in 
§ 458, post. where the question is whether a 
place in a highway was dangerous, i.e. likely to 
cause injury to passers-by. 

S This degree of strength of e\'1dence seem" 
ne\'er to b:l\'e been required by Courts. 

§ 447. 1 E.o. Hoyt v. Des l\Ioines, § 458; 
I1udSlJll v. R. Co" § 458. 

~ E.o. Bailey v. Trumbull. § 458; Tom. 
linson v. Derby, § 458; Gilmer v. Atlanta, 
§ 458; Darling v. Westmoreland, § 460; 
Pomfrey v. Saratoga Springs, § 458; State r. 
Isaacson, § 457. 

S E.O. Broder v. Saillard. § 451; R. 1', 

Heseltine, § 451; Augusta S. R. Co, v. Dor. 
se\,. § 4GO; Stale v. Delancy. § 451; Davi~ 
v. State, § 4(jO. 
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§ 448. Negative and ; Evidencing r.D Impossibility. 
Whether an instance is to be regarded as affirmative or negative in form 
depends much on the issue as mll:ie by the parties. For example, if it were 
desired b prove performance of a warranty that a certain substance is calcu
lated to ~~!lA~!: p9 in in dental operations,l instances of the substance having 
made operations painless are effirmativp. of the 4uality alleged by the war
ranty; but if a patient were sdng the dentist for careless use of a substance 
calculated to produce paill, the offer of the same instances by the dentist 
would in form negative the alleged quality, i.e. they would be instances in 
which pain was not produced. 

Assuming, then, that the issue is such that the instances are thus genuinely 
negath'e in purpose and form, is there any difference to be noted as to the 
condit:ons of their use, as distinguished from affirmative instances? Keep
ing in mind the principle just examined (ante, § 446). it will be seel1 that 
there is no difference of logical principle, though there is practically a differ
ence in availability, according to the object of the evidence: 

(1) Suppose that the proponent in the issue is (correctly) offering only to 
show a capacity i.e. an occasional possibility of producing the effect. 
Obviously, it is here logieally of no a,'ail to produce against him instances 
in which the effect was not produced. They do not meet his point; f01 it is 
quite consistent with the capacity or possibility of producing the effect that 
there should be man~' instanccf:' in which the effect was not produced; for 
example, if the proponent has evidenced by one or two instances the capacity 
of a pistol to carry two hundred yards, it is logically of no avail for the oppo
nent to answer with a negative instance (or instances) in which it has not 
carried thus far. Logically nothing short of a universal negative will suffice. 

Nevertl ,1"5s, even a single negative may on certain conditions be receiv
able, anrl in the fol!owing way: If the proponent's witnesses to the capacity 
(or to the instances of capacity) are not to be believed, the opponent's nega
tive instances are logically no answer; but it is impossible to say beforehand 
whether the jury will believe the propanent's witnesses. Assuming, then, 
that they do not believe them, and therefore that there is no affirmative in
stance of the alleged capacity in the field, even a single negative instance may 
suffice to show the non-capacity or impossibility on one condition, llamel~', 
that it is made equivalent to a univ€fsal negative. The only wa~' to do this 
is to take an instance which by allowing for aU possible counteracting causes 
shows that, even where they could 110t have operated, nevertheless the effect 
was not produced, i.e. there was an incapacit~r to produce it. For examplc, 
one instance of a pistol's not carrying 200 yards is simply a negative instance 
showing that it does not always carry that distance; but if we show that the 
greatest 'possible charge of powder was put in, thc smallest possible bullet 
was used, and the most skilful marksman possible aime<l it, and still it did 
not carry 200 yards, we have gone far to show that it is utterly incapable of 

,..... I Compare Reeve t', Dennett, 145 MII88. 28, post, i 457. 
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carrying that distance, i.e. to prove a universal neg:!tive from a single in
stance. Where the precautions are thus sufficicnt to exclude the operation 
of possible counteracting influences, a single instance lDa~· be more trust
worthy than a thousand of another kind, because it ~-ields t1:e assurance that 
if there were under any circumstances a possibility of produeing the alleged 
effpct, it would have been here produced. This is an examplc of the Method 
of Difference applied to show u. negative.2 

In practice, the proponent seidom has occasicn to allege merely a capacity, 
and that case may be ncglected. But the opponent may meet the situation 
by denying even such a capacity, and then the above principles apply on the 
iR5ue thus formed. So that the opponent may properly, in e,-idencing an im
possibility, offer either (a) a universal negative, i.e. that no instanees of such 
a capacity have occurred; (a') one or more instances attended b~' :::iuch pre
cautions or conditions as practically amount to a universal negative. As to 
(a), note that evidence merely of instances not having been !Ieard of is not 
sufficient, unless they would have been heard of if they had occurred.3 As 
to (a'), note that for purposes of mere admissibility (i.e- not demonstration), 
only a moderate degree of such precautions could be required. 

(2) Suppose, however, that the proponent is aiming to show something 
stronger than a mere capacity, i.e. a {Jcnel'{ll or 1Mual tendency, and has evi
denced this by a few instances; here, ob\-iously, an cCjual or greater or 
less number of negative instances or perhaps even a single instance would 
help to show that no usual or general tendency could be predicated, and 
thus would be practically uvailable to answer the showing made by the 
proponent. 

(3) But suppose, finally, that the proponent is interested in showing a f.lir 
certainty or i1!£lIitabienes,Y of effect; her~. ('ven a :::iingle negative instance 
would suffice to dispose of his contention. The proponent cannot claim that 
an effect is invariably found, if an instance is shown in which the effect is 
not found; for example, where it is claimed that a ncar gunshot wound 
always leaves powder-stains, a single in:;tance will overturn this claim. 

In practice, however, there is little discrimination to be made between the 
use of the 'negative instances in these three situatior:.s_ If t.he distinction 
between these three possible attitudes of the proponent were sharply marked 
by the pleadings, then the foregoing discriminations would appl~-, and the 
opponent would have to regulate the use of his negative instances accord
ingly. But there is usually no such sharp demarcation; the proponent alleges 
the qualities of a certain object as the cause of the alleged effect., hut he 
seldom is restricted to one of the above three purposes; i.e. he will hope to 
prove a universal or invariable production of the effect, hut hc will proba
bly he satisfied if he can pro-.e only a general ten<lenc?, and he may end by 
not evidencing any more than a mcre capacity. At. one anel thc samc time he 

I Sidgwick. F!lllacic9, 275, 282. 339 (quoted allte, § 33). • C'lmpl1fC § (j71, post. 
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is making an attempt at all three; and therefore the opponent is entitled to 
offer whatever would be relevant against anyone of the three, and cannot be 
criticised if his offer would be insufficient against some one, if it is sufficient 
against another. 

To sum up, then: 
(1) Where the proponent offers to show merely a capacity, or where 

the opponent invites the issue by proposing to sho,,; a non-capacity or 
impossibility, the latt::r's ev;dence may properly be of either of two sorts: 
(a) He may show that in all experience with the thing in question, no 
such effect had ever occurred; (b) He maj sLow one or more instances 
attended by such conditionf.: as make it probable that no such effect could 
possibly occur. 

(2) Under the second head Hbove, one or more negative instances are always 
receivable; but more may be required. 

(3) Undcr the third head, a single negative instance is always receivable. 
In general, the rulings are based upon the above principles; though occa

sionally an uI1warranted distrust of negative instances is shown.4 

§ 449. Esplain.ing away the Proponllnt's Instances. An opponent who is 
not supporting his case by bringing in new data of his own, but confines him
self to destro~'ing the proponent's data, finds three ways at hand for diminish
ing their effect. The three ways have been examined already in dealing with 
Helevancy in general (ante, §§ 34, 35); and a brief notice of their application 
to the present sort of evidence will here suffice. 

(1) The opponent may produce contradictory, or negative, instances; that 
is to say, the proponent's instllnces being offered to show a tendency or 
capacity to produce an effect, the opponent answers by producing other in-

• Typical cases may be grouped as follows. 
I. N eoalil'e illstallces rejected: 
1. Because of auxiliary policy. dissimilarity 

of conditions. or some other independent rea
son. and not because they were negative. 

2. Because they were negath'e: (1) a. Im
properly rejected under (1) a. supra; a'. Prop. 
erly rejected under the same; b. Improperly 
rejected under (1) a', supra; b'. Properly re
jected under the same; (2) Improperly rejected 
under (2) supra; (3) Improperly rejected under 
(3) supra. 

II. N eoativc instances received: (1) a. In the 
situation of (1) a. supra; b. In the situation of 
·(1). b. 8upra; (2) In the ~ituation of (2) supra: 
(<I) In the situation of (3) supra. 

Not all of the above sorts arc represented in 
the rulings. but all are capable of o •. \curring. 

I. I: Bauer v. Indianapolis. § 458; Branch 
1'. <..ibbcy. 1458; Bait. & Y. T. R. v. Leonhardt, 
~ 458; BaIt. & Y. T. R. v. State. § 458; Ald
rich v. Pelham. § 458; Lewis v. Smith. § 458; 
Peverly v. Boston. § 458, Ulrich!1. People, 
5 460; Temp. Hall Assoc. v. Giles, § 458 ; 
Polin II. State, • 451; Bloar v. Delafield. § 460. 

1,2 (1) a: Hodges v. Bearse, § 458; (1) a': 
Bolt. & Y. T. R. v. State. § 458; (1) b: no 
instances; (1) b': Libby v. Scherman, § 458; 
Ulrich v. People, § 460. 

1.2 (2): Nave v. Flack. § '158 (express repu
diation of this claRa of evidence); Bauer r.. In
dianapolis, § 458. 

I (3): no instances. 
II (1) a: Crofter v. R. Co., § 458; Trem

bln~' v. Harnden. § 451; Doyle v. R. Co .• § 458 
(an f.!xpress sanction of such evidence); Dou
gan v. Champlain Co., § 458; Baird v. Daly, 
§ 458; Sinton v. Butler. § 458. 

II (1) b: Epps v. State, § 457; Champ v. 
Corn .• § 457; Vaughan v. State. § 457; Smith 
tI. State, § 460; Leonard v. State, § 451: Sulli
van t'. Com.. § 457; Boyd tI. State. § 457; 
Byers tI. R. Co., § 460; Osborne ~. Detroit. 
§ 457. 

II (2): Calkins t1. Hartford, § 458; Wilson 
II. Granby. §458; Hill t1. R. Co., § 460; Salem 
D. R. Co. v. Adams, § 460; McCool v. Grand 
Rapids, § 458; Lester v. Pittsford. § 458. 

11 (3): Cowper's Trial. § 457. 
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stances in which the effect did not appear, arguing from this that the tend~ 
ency must be only a Ihliited one and does not produce its effects with any 
probability. The principles governing this use of negative instances have 
been considered in the preceding section. 

(2) The opponent may show that, while the proponent's instances occur 
'prima facie' under similar conditions, yet there was for one or more of them 
some attendant condition which was really important and was likely to have 
been the true source of the effect obsen'ed, so that the proponent's instance 
mayor must be attributed to that other and not to the alleged tendency or 
cause in question. Thus he explaiu3 a/cay the prop"nent's instance by 
showing that it docs not mean what it seemed to mean. l Such explana~ 
tory drcumstances are always receivable in e\·idence.2 The only limitation 
is the policy of preventing confusion of issues (ante, § 443), the fear of 
which indeed finds its chief justification, so far as it has any, in the neces~ 
sary propriety of allowing this mode of explanation, when once the proponent 
is allowed to open the way with particular instances. 

(3) The third method takes awa~' the force of the proponent's instance 
by offering otlter ilz.9tanccs in which the same effect is found, but without 
the presence oj the alleged calMe. The absence, in these additional instances, 
of the thing alleged to have the causing tendency, forces us to look upon its 
presence in the proponent's instance as merely accidental, and explains that 
instance away as due not to the alleged tendency but to something else. 
Thus, to show that an illness following Monday's dinner \,:us not due to the 
ham eaten, an i!!!:tance uf the same illness following Tuesday's dinner, at 
which the dishes were the same except that no ham was eaten, indicates 
that some other dish was probably the common cause on both occasions. 
The limitations on the use of this form of disproof are that the conditions 
(otherwise than as to the alleged cause, e.g. the ham) were substantially the 
same on both occasions; for, unless this is ensured, it might be sU!'!losed that 
the alleged cause c.g. the ham . might have operated in the COf, case and 
some other cause in the other cuse. It is only by confining th(! d :fference of 
the two instances to the single circumstance in question thdt thf argument 
is effective to eliminate it as the cause.3 

(4) The usc of the Method of Difference (ante, § 442, at the end) is not 
to be confounded with the preceding modes of argument. It has in appear
ance a negative character, and may be resorted to in Disproof; but it does 
not operate by explaining away the proponent's evidence; it begins a new 
line of evidence, although that e\'idence may be directed to proving a nega
tive proposition, i.e. that a certain thing was not a cause. 

§ «9. 1 In § 35. par. :!. arne. this form of 
argument hllH been sufficiently illustrat.ed. 

• The process is common. though the prece. 
dents are few: Abend v. Mueller. § 451; Petti. 
bone v. Smith. § 451. 

a The following precedents illustrate it' 
Standish v. Washburn. § 451; Eidt v. Cutter. 
§ 451; Pinney v. Cahill. § 457; Hoyt v. R. Co .• 
t 458; Haynes 'C. Burlington, § 451. 

This form of argument has been examined in 
§ 3.'" par. 3. ante. . 
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• 

2. Precedents arranged bJ Subjects 

§ 450. Principle of Classification. For the practical purposes of study 
and reference, it is better to consider the precedents in such an order that· 

. the rulings upon a given sort of tendency, capacity, or quality: can be found 
in one place. Each of these tendencies or qualities exempiifies in the rulings 
more than one of the preceding modes of argument, and in the foregoing 
examination of the principles the specific typical precedents have been 
noted in illustration. But it is chiefly desirable to be able to note the 
state oj the law on a given sort of evidence in each jurisdiction. More
over, other questions,' requiring special consideration, incidentally arise 
under certain subjects, and can only be treated under the particular head 
of evidence involved. 

How shall the various precedents be arranged most usefully for the present 
purpose? The ~)finciple invoked is the evidencing of a tendenc~' (capacit~" 
or quality) by its effects. The precedents may therefore best be grouped 
according to the various kinds of tendencies (capacities, or qualities) alul 
the various kinds of effects. 

A preliminary grouping may be: 
A. Material effects (for example, marks left by a pistol shot, damage done to 

houses b~' smoke, fire set b~' locomotive-sparks); 
B. Corporal ejfect.'f, including animal and hum!ln efl'ects (for example, 

wounds produced b.r shots, disease produced by poison, injuries by dangerous 
highways); 

C. Mental and .Moral effecl.'I, i.c. en huma.n conduct (for example, efforts 
to escape the danger of a railroad collision, time required b~' a workman for 
work, precautions required for a dangerous machine). 

This classification is to some extent arbitrary, as all must be, ill the sens~ 
that some cases might equally well go in one group or another. But the 
general lines of division are marked; and the grouping is the most useful, 
because it enables us to compare the employment of analogous kinds of 
effects, and to see how far the uses oi related kinds of effects throw evidentiai 
light on each other. 

A. INSTANCES OF MATERIAL EFFECTS, AS EvmENC~ 

§ 451. Mis'CeDaneous Instances (Factorios, Railroads, Ploods, Gases, 
Land, Macbinery, Tools, Apparatus, Weapons, etc.). The tendency, ca
pacity, or quaIit~r, so far as it exists, may show itself through its material 

. effects. 
1. Instances of the effects of its apparent operation under substantially 

similar circumstances will serve to evidence it, subject to the foregoing limita
tions of principle. In this way may be evidenced the existence (or not) 
of sundry nuuances, by the presence (or absence) of ceriain effects under 
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similar circumstances (for example, of similar damage by other factories), 
streams, hospitals, sewcrs, operating under analogous conditions); 1 of the 
nuisance-nature of a railroad, by its injurious effects upon similar adja
cent property, in respect to smoke, noise, vibration, and the like;2 of the 
tendency of water, in various forms, by its effect under similar circum
stances (for example, in the flowage of streams, the silting "f harbors, the 
breaking of dams, the destruction of bridges, the drainage of swamps); 3 

§ 4111. 1 England: 1839, Tennant v. Hamil
ton, 5 Cl. &; F. 122 (nuisance in injuring the 
plaintiff's premises by smoke, etc.; evidence on 
bath sides as to the condit.ion of "land similarly 
circumstanced to those of the party I)omplain
ing ", admitted, per L. C. Cottenham, .. for 
n~certaining what thc effect. was of the smoke 
and npOl' emitted by this manufactory"); 
1857, R. v. Fuiric, ~ E. &; B. 486, 488 (Coleridge, 
J .. cited a former case in which, on a charge of 
nuisance, he udmitted cyidence of the similar 
effects of the defend:mt's manufacture carried 
on at another place, to show" the tendency' of 
the rannufuo ture to produce such effects"; 
Lord l.;umpbdl, C. J., agreed); 18i6, Broder v. 
Saillard, 2 Cli. D. 692 (Jessel, 1\1. R., in an 
action to restrain a noise-nuisance, admitted 
.. a pructical experiment perforrued by Mr. 
I'Anon. who actually only put in the ~table 
a piece of wood with a horse's IIhoe attached, 
und when thtit was struck upon the ground he 
heard it on the second floor front [of the next 
house]; showing that it is distinctly heard 
•.. ") ; 1882, Metropolitan Asylum Dist. 1'. 

Hill, 47 L. T. R. N. s. 29 (whether a smallpox 
hospit.al was a nuisance ill illft'cting a neighbr:>r
hood; per Lord Sclborne, L. C., evidence was 
admissible of .. any similar or other facts from 
which the effect. or absence of effect, 'of other 
hospitals, and partieo.llariy of tJlOSC at H. and 
S., on tJlC surrounding neigh borhoods, could 
either positively or approximately be aSCC;f
tained"; accord, Lord \Vlltson; contra, Lord 
O'Hagan; quoted ante, § 443); 1904, Attorlley
General 'D. N,;;ttingham, !l Ch. (ji3 (smallpox 
hospital as II nuisance; expcrienC'e of other 
similar hospituls as to the risk of inft'ction, ad
mitted by consent, following Hill 1). Metrop. 
Asylum District, supra, but Farwell, J., writing 
the opinion, sugge~ting that" the admission of 
such evidence in chief is wrong in principle", on 
t.he ground of surprise nnd confusion of issues). 

Ullitrd StllteS: 1899, Hoadley f'. Seward & 
S. Co., 71 Clmn. 640, 42 Atl. P97 (nuisance by 
a ff'.ctory; effect of defendant's busine~s upon 
other persons situated substantially the same 
as thl) plaintiff, admitted); 1871, Cooper v. 
Randail, 59 Ill. 320 (Walker, J., for the ma
jority, admitting evidence in a nuisance case 
that the defendant's mill threw dust, smut, 
etc., on ether houses: ,. It tended to show that 
the mill was capable of inflicting the injury 
complained of by appellant. If the deposit 
was general ill the immediate :leigbborhood. 

and large quantities wer,. deposited on other 
buildbgs similarly situateli, it would be a just 
inference that the same was true of appellant's 
house "); 1900, Bradley 11. R. Co., III Ia. 562. 
82 N. W. 996 (condition of gra$s-roots in ad
joining meadow under similar conditions, ad
mitted); 1900, Hughes r. General Electric L. 
&; P. Co., 107 Ky. 485. 54 S. W. 7:2'3 (nuisance 
of smoke, etc.; effect on other dwellings in 
vicinity, excluded; 110 authority cited); 1864, 
Lincoln v. Mfg. Co., 9 All. Mass. 181 (alleged 
poisoning of n stream by copper aeio:ls, dt'stroy
ing D1eadow-c~ops; that similar effects were 
produced upon other meadows along tJle fiver, 
excluded, for reasons of confusion of issues flnd 
be('(luse of the slight probative value; Stand
ish v. Washburn. pose. doubted). 

~ 1896, Metropolitan W. S. E. R. Co. ~ . 
Dickinson, 161 Ill. 22,2·1.43 N. E. 706 ("phys
ical effects upon adjoining property of an ele
\'ated railroad of the saDIe general character as 
this one in the way of noise. smoke, gascs, etc. ", 
not admissible; except that. witnesses to yalue 
may be asked whether they are qualified by 
knowing it); 1905, Baltimore B. R. Co. v. 
Sattler, 100 Md. 306, 59 Atl. 654 (smoke 
nuisance; the effects produced I}n other prop
erty in the immediate ncir,1.:borhood, admit
ted); 185!, Concord R. r-:.. 1'. Greely, 23 N. H. 
237, 243 (inconvt'l).!c .. ces of n railroad on ad
joining land, not allowed to be shown by the 
experience on adjacent lands, because of the 
,"ollateral issues involved); 189]. Doyle v. 
R. Co., 128 N. Y. 488, 495,28 N. E. 495 (dam
ag~ h)' the operation of an de\'ated railroad; 
e\"idence rl'ceived of the effect upon the 
premises similarly situated and "not too dis
wnt"; .. the Court may undoubtedly in such 
case. in the exercise of it.s discretion, limit the 
nurnb<!r of witnesses to be called, and may con
fine the examination of the witnesses to prem
ises in the vicinity. giving a reasnnable range ") ; 
1896, Hine v. R. Co., 149 N. Y. J.:;4, 43 N. E. 
414 (t.l) show the effect of an ele\'ated 
railroad uiJon the light coming to abutting 
premises, the effect upon premises acrollS the 
street was admitted). 

3 ENGLAND: 1 iS2. Folkes v. Chadd, 3 
Doug. 157, Lord Mansfield, C. J. (admitted 
evidence of the state of other harhors along 
the same coast where no embaukment existed, 
to show that no such change had occurred as 
at the harbor in question, wher~ an embank
ment existed). 
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of the tendency of gC'.8CS, by their injurious effects on other houses, trees, 
or water-supplies, or by their mode of operation in other apparatus;.J 

UNITED STATES' /llabama: HlOr.. Central 
of Ga. R. Co. 1;. Keyton, 148 Ala. !liS. ·11 So. 
918 (effect of prior overflows of a sewer ad
missible to show" the eonsequenr~s of the over-

, flow under similar circumstances 0); Indiana: 
1914. Hardin t·. Cook. 181 Ind. fi!JS. 105 N. 
E. 231 (whr;ther a tile-ditrh could drain a 
certain tract; the successful drainage of a 
similar tract by such a ditch admitted); 
Kr"dllcky: 1903, Louis\'iIlc Water Co. v. 
Weis, Ky. • i6 S. W. 356 (flooding of a 
cellar from a leaking meter; the flooding of 

. other cellar~. offered to show that other causes 
had operated, held properly excluded in the 
trial Court's discretion) ; Maine: 1860, 
Clark v. Wawr Power Co., 52 1\le. i5 (in an 
action for diverting a ~tream. injuries to an
other mill-owner were rejected on the faets, 
because" there were no clements of comparison 
offl~red which could afford any safe or reliable 
data (or the judgment of n jury", atlll still 
other e\;dence. because the conditions .. did 
not presllnt such points of similarity to the 
plaintiff's miIl al:d prh'i!cge as to llfrurd :ln~' 
relfable data for comparison "); J( assachlJ.lleU.~: 
1838. Standish v. Washburn. '!1. Pick. 237 
(the exwnt of flowage of meadows; the plain-
tiff offered to show a change in the quality 
and quantity of his land-IJmduction in tlm 
previous ten years as compared with the an
terior period; then the defendant offered to 
show like changes ill other lands not flowed; 
the Iatwr w:lS rejected. so far as the other 
meadows wel'e distant and presumably not 
under the same influencc~); 18i2, Hawks 
t·.' Charlemont, 110 Mass. 112 (the occurrence 
of washouts at a pre\;olJs occasion ar..d a dif
ferent place by a rl.'moval of stoncs in the samu 
Way as alleged against the defendant; the 
trial Court ruled that .. if the plaintiff cOllld 
show that the localities and all the clements 
entering into the occurren('cs taking place at 
each localih' were alike". the \lvidence might • 
be gh'en; and this ruling was sustained); 
1889. Verran v. Baird, 150 Mass. 142. 22 N, 
E. li30 (to shoW the effect of the breaking of 
the JllaintilI's dam. the fact was offered of 
the appearance of a gully halfway between 
the dam and the plaintiff's property; but tho 
other facts "necessary to mo.ke the gorge a 
measure of the volume and force of the water" 
were wnnting. and tile e\'ideuc(! was r('jected) ; 
1904, Burnside v. Evcrl'tt. 186 Mass. 4, 71 
N. E. '82 (overflow of a sewer; an instance of 
overflow two years before. held not improperly 
excluded on cross-examination; but the Court 
ciws Collins v. Dorchester, post, § 458. n. 2. 
which ought rather to be treated as discredited 
b:,' later rulings); lIfichioan: 1877, Pettibone 
v. Smith, 37 Mich. 580 (the low wat~r in a 
stream was explained as the result of a suc
cession of dry seasons, not of the defendant's 

dh'ersion of water); 1921, Holcomb 1'. Alpena 
Power Co .• 215 Mich. 382,184 N. W. 587 (dam
age to land b:,' flood from a dum; defendant's 
inability .. to raise good. crops upon the land 
as hefore ". admitted); i'tfinnc8oia: 1867. 
Dorman v. Ames. 12 1\'linn. 451. 456 (oYCl'ilow 
cau~ed by a dam; that certain changes ob
s('rvahle in the land were a.1.,;o ohserv~d in 
othcr land, not admitted I:,r d~fend~nt); 
New Il'lml)8hirc: 1903. Roberts ~. Dovel'. 
72 N. H. 147.55 Atl. 8!)5 (bacl:-flow of sewage; 
that the sewer had at other tim!';; flowed back 
into cellars on nn .~djaccnt st!'!:et, admitted 
to show the adequa('y of the sewer'" capacity) : 
North Carolina: Hlea. Bullock v. Lake Drum
mond C. & W. Co., 132 N. C. Ii!). 43 S. E. 
5113 (effect of a canal in damaging adjacent 
property, excluded); Pcnllsyimnia: H;:lU. 
Heed ~. Dick, S Watts 4~O, 481 (admitting 
evidence of the beha \'ior and ('ondi tion of 
other vessels, to show the violence of n storm) ; 
IS!)l, Hoffman v. H. Co., 143 Pn. sea. 22 Atl. 
8:23 (iIlustrating the force of discharge of water 
by' eXJleriment, in Court, allowed); Ferm(mt: 
1865, Haynes v. Burlington. 38 Vt. 350, 3G:3 
(to show that the setting back of water was 
1l0t the cause of injury to a building, ('tc., 
similar injuries to anotLer building not touched 
by the water were rcieeted, bccau~e the other 
conditions did hot appear to be .. so ~imilar 
·that one would be any fair test for the other") ; 
l'iroinia: 1915, Riversid'i &; D. R. C. 1\1. Co. 
l'. Waugh. 117 Va. 386. 84 S. E. 658 (that otlwr 
land similarly situated was similarly affected 
by the same freshet, admitted). 

4 Illinois: 1864, Ottawa G. & C. Co. t·. 
Graham. 35 Ill. 348 (Walker, C. J.: "One of 
the questions controverted before the jury 
was whether the gas could pass through the 
earth the distance the well was situawd irom 
the tank. so as to affect the water. If it could 
be shown that it had so affected the water in 
other wells at the same or greater distance from 
the tank, such e\'idence" would he admissible) ; 
Kentucky: Hl08. Black Diamond C. &; 1\1. 
Co. v. Prire, ' Ky. • lOS S. W. 345 (sub.. ' 
sequent mine explosions, not admitted; un
sound; no authority cited); "'[a88achl/.~ctls: 
1879, Eidt ~. Cutter, 127 1\lnss. 522 (whether 
the gases from the defendant's copperas work~ 
had caused the discoloration of the paint on 
the plaintiff's house; the defendant alleged that 
the discoloration was due to sewer gas; ex
periments made with painted boards, etc., 
wcre admitted for the plaintiff as showing 
that under circumstances substantially sim
ilar. except that the sewer gas was wanting, 
the dame results were produced; hut the mat~ 
ter was admitted as being the grounds of. ex
perts' opinions); 1900, Koplan v. Ga~1ight 
Co., 1 i7 Mass. 15, 58 N. E. 183 (whether n 
leak in the defendant's pipes had caused all 
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of other injurious operations and structures afl'ccting the condition of 
land or buildings by vibration, burning, or otherwise; 5 of the tendency 
or quality of iools, u;eapcms, l'chiclcs, acids, and other materials, as indi
cated in their effects upon similar substances under similar conditions; 6 

c:tplosion; testimony to .. a smell of gas near 
the plare of the accident at different times 
within three month~ previously". admitted); 
New }' ork: 1895, E\'ans v. Gas Co., 148 
N. Y. 112, -12 N. E. 51:3 (to show that 
plaintiff's trees were injured by escaping 
gas, the fact was admitted of tree~ in th(J 
neighborhood heing similarly affected a';; th(J 
time) ; PcmMylwII ia : 1902, KiIhridge v • 
Carbon D. &: M. Co., 201 Pa. 552, 51 Atl. 
3~7 (explosion of a gas cylinder; the fact that 
the defendant had sold 150,000 like cylinders, 
onh' one of which had e\'er exploded, treated 
as ()videnee to show their safety); TV ash illO
tOil: 1904, Rowe .,. Northport S. & R. Co., 
35 Wash. 101. i6 Pac. 52U (injury to orchards, 
etc., by smelting furnaces; effect of the ga~e3 
on \·egetat.ion in th" vicinit.y, under similar 
c"!lditions. admissihle; but experiments be
fore the jury us to the effcet of sulphuric: acid 
on different substance~ were excluded as not 
il\vol vittg ~imilar conditiuns; the partlY dis
senting opinioll of Dunbar . .T., is the preferablll 

. one); West Yirr.illiu: ISO!}, Barrickman v. 
Marion Oil Co., 42 W. Va. G34 .. :3:! S. E. 327 
(fire cauSi'd hy negligent supply of natural 
gas to plaintiff's hou~e; ('f)ndition and pre~
~ur!! of gas in neighboring houses governed I>:> 
same regulator, admitted). 

5 California: 1868, Clark t'. Wil\(Jtt. 35 
Cal. 544 (the effect of the tUllnelling of the 
defendant, as detriment.al to adiacent. premises 
other thnn tlm plaintiff's, offered to show that 
the defendant caused the land to crack and 
settle; excluded on the b'1'oul1d of surpri~c 
nnd confusion of issues); 1911, Fountain r. 
Connecticut F. Ins. Co.. Cal. App. --, 
117 Pnc. 630 (whether a building wall fell 
before the fire began; nn earthquake beiUg 
the alleged cause of the fall, the fall of othl'r 
buildings in the same bloc:k was excluded, tim 
conditions being not shown to be substnntially 
similar); HIll, Loomis r. Conncctir.ut F. !r,~. 
Co., 16. Cal. App. 532, 117 Pac. 642 (similar) ; 
Jllin.oW: 1882, Al)end v. Mueller, 11 Ill. App. 25u 
(action ror injuries to soil and buildings caus~d 
by vibrations of the cast end of the St. Louis 
Bridge; (1) evidence was admitted that at 
the west end the vihrations were more severe 
and that yet buildings were not injured; .. Dif
fercnces arising from diversity of soil or geo
logical formation, if any, or otherwise, could 
reudily have been IlScertainc·j on rross-exami
nation or b)' the introduction of rebutting 
testimon~'" : (2) evidence of cracks, et~., 
(·t\Used in other buildings Iltld been admitted; 
it was held then proper to ~how that these 
injuries were "au~,!d by vibrations of IIIl ad
jacent Belt Hailway and not b\' travel over • 

the bridge); 1898, Sugar C. C. M. Co. 11. 
Peterson, 177 Ill. 324, 52 N. E. 474 (falling 
of mine-roof in another place, not admitted); 
1902, Fitzsimons & Conncll Co. v. Braum, 
100 Ill. 390, 65 N. E. 249 (injurY to a building 
by d)'namite blasts near by; the fact that ad
jacent buildings were or were not injured by 
the same blasting. excluded on the facts); 
Iown: 1!}05, Castner 1'. Chicago B. & O. R. 
Co .. 126 la. 5S1, 102 X. \Y. 499 {effect of 
fire upon land similarly situated. admitted); 
1906, Huggard v. Glucose S. R. Co .. 182 lao 
i24, 109 X. W. 4iS (former effects of wind ill 
hlowing objects ,imilarly situated. held prop
erly admitt('d, but experiments as to vibra
tions, etc .. held properly excluded, in the trial 
Court.'s discr('tioll); LOlliaialla: 1900, Sei· 
bert t'. l\lcl\lauus. 10·1 La. ,10·1, 29 So. 108 
(experiments as to fire-constructioll, admissi
ble when made under identical conditiens); 
Marylalld: 1!}:!1. Hagerstown & F. H. Co., 
t·. State, 130 Md. 507,115 Atl. i83 (death by!all 
of a tr(',,-limb on an electric \\;re; prior fall 
of other trv.e-limb", admissible tn show de
cayed .coudition) ; .v~w. Jerg(,y: 19U9, Fishman 
t". COJl:'l..IIDcr's llre,,·illg CD., 78 N. J. L. 
300, i3 Atl. 231 (fIrc said to htl.\'e been 
8et b~' hot ashes in au adjacent stable; 
th~ occurrence of a fire at. the same place 
fmm that cau~e in 1001. exduded); 1922, 
Foley v. Xl'W York O. & W. R. Co., 
X. J. L. -, 116 Atl. 781 (injUry by a 
rolling boulder: the prior iall of other 
stones. excluded, for lack of similarity of 
condition>!) . 

B E~GL.\ND: 18ia, R. r. Hcseltiuc. 12 Cox 
Cr. 40-1 (arson; to show that thl! fire could 
have been set Iil; claimed. experiments ronde 
with candle:! of different lengths, similar to 
those found in the debr.is of the firE', were ad
mitted). 

USIT~:D STATES: Fed.oral: 1913, Ot.is .Eleva
tur Co. r. Luek, 9th C. C. A., 202 Fed. 452 (de
fl'ctive hook; another accident with the same 
hook fifteen months bciore, admitted) ; 
"llabama: l!JOl, Decatur C. W. & M. Co. ~. 
l\lelwffey, 128 Ala. 242, 29 So. 646 (experi
IlIl'nt:! two years before, not under substan
tially the same conditions, to show the swing
ing or a seafi'old, excluded; 1901, Timothy 11. 

State, 130 Ala. 68, 30 So. 339 (experiments 
as to the di~tance at whieh powder-marks will 
L\~ left, held inadmissible) ; 
Cfllifomia: ISi·1, People v. Brotherton, 47 
Cal. 402 (that a powder possessed by the de
fcndant had destroyed illk-!races in another 
('heck written with the same ink as the one 
alleged to ha\'c been altered b\' the defendant . . , 
admitted); 1882, Peopll! t'. lIope, G2 CuI. 291 • 
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§ 451 EXTERNAL EVENTS, CAUSES, AND CONDITIONS (CHAP. XVI 

and of the tendency of a machine or apparatus, as shown by other instances 
of its operation under similar circumstances, to operate defectively or other-
295 (experiments in Court with burglar's 
tools, allowed, for an unspecified purpose): 
1897, People v. Durrant, 116 Cal. 179, 48 
Pac. 75 (fitting a chisel into marks on a door, 
allowed, the door, ete., being in the eame con
dition) : 
Connecticut: 1881, State v. Smith, 49 Conn. 
3tH (experiments with pistols by an expert, 
to see rrom which one a bullet had been dis
charged: the trial Court's discretion in re
fusing, held conclusive): 
Florida: 1908, Johnson v. State, 55 Fla. 46, 46 
So. 155 (experiments before the jUry as to 
mark made by a epur, held not improperly 
rejected in discretion): 1914, Martin v. State, 
68 Fla. 18. 66 So. 139 (murder: experiments 
as to the distance of a pistol when discharged, 
hl'ld not improperly rejected); 
Georoia: 1915, Standard Oil Co. v. Reagan, 
15 Ga. App. 571. 84 S. E. 69 (experiments as 
to explosiveness of kerosene. allowed): 
Illinoia: 1884. Tomlinson v. Earnshaw. 112 
III. 313 (to show that a sandstone having cer
tain iron-spots in it was nevertheless of first 
quality, testimony was received that all such 
etones, even of first quality. had such spots); 
1902. Jewell Filter Co. v. Kirk, 200 m. 
382. 65 N. E. 698 (satisfactory operation of 
other filters of the same vendor. exeluded. 
the J similarity of circumstances not being 
shown) : 
Indiana: 1892, Lake Erie &: W. R. Co. v. 
Mugg, 132 Ind. 168.31 N. E. 465 (experimcnts 
as to the freezing of a boot to the rail on a cold 
day. made on the d!1Y of the injury. excluded, 
because the conditions were not similar; sec 
quotation ante, § 442): 1892. Chicagtl, St. 
L. &: P. R. Ce. 11. Champion. ' Ind. ,32 
N. E. 874 (experiments in letting a gondola
car down upon a siding under similar con
ditions, admitted: see quotation ante, § 442); 
1899, Thrawley v. State. 153 Ind. 375. 55 N. E. 
95 (experiments with similar pistol and car
tridges to determino carrying distance. al
lowed) ; 
Iowa: 1900. Bach 11. R. Co .. 112 Ia. 241. 83 
N. W. 959 (defective guard-rail; subsequent 
derailment under dilIerent conditions. ex
cluded) ; 
MlI8sachusetta: 1869. Swett v. Shumway. 102 
Mass. 368 (experiments by a witness as to the 
strength or similar hom and hoof rings when 
put together, admitted): 1876. Com. v. Piper. 
120 Mass. 190 (murder by clubbing; experi
ments on a dynamometer with a bat of 1!Ub
stantially the same form and weight as that 
alleged to have been used were rejected; 
Morton. J.: "Experiments of this eharacter 
would tend to confuse and mislead rather than 
to assist the jUry, unless they were shown to 
have been made under conditions the eame 
as those existin& in the caee on trial. It was 

not showlI ill this case that there was a simi
larity in the conditions of the two events 
and the Court might properly in its diseretion 
reject the testimony"); 1902. Kingman v. Lynn 
& B. R. Co .• 181 Mass. 387. 64 N. E. 79 (dan
gerous operation of a ring in a car at other times 
on the same day. admitted); 1915. Thornhill 
v. Carpenter-Morton Co., 220 Mass. 593, 
108 N. E. 474, 492 (experiments as to ignitive 
qualities of a gasoline Bubstance. ill the jury'll 
presence, excluded in the trial Court's discre
tion) ; 
ltIichioan: 1913, Peopie v. Auerbach, 176 
Mich. 23, 141 N. W. 869 (experiments as to 
a gun's discharge. held not improperly ex
cluded in discretion) : 
Minnesota: 1901. Thiel 1'. Kennedy. 82 Minn. 
142.84 N. W. 657 (experiment.s with a wringer 
under similar conditions. reje<!tcd in discretion 
as involving confu8ion of issues); 1904. State 
v. Ronk, 91 Minn. 419, 98 N. W. 334 (e:s;peri
ments with a gun-target. excluded); 
MiS8ouri: 1913. State v. Bass. 251 Mo. 107. 
157 S. W. 782 (results of observation and 
experimen t as to conditions of powder-shells 
exploding. excluded. because not made under 
"similar conditions and circumstances"; the 
opinion's strict insistence on similarity is too 
nearly like' the literal imitativeness of the 
simple-minded Chinese who in Charles 
Lamb's essay at least learned how to make 
roast pig; in the ca!le in hand. indeed, the 
defendant's house had been burned down and 
his wife's body found in the ruins. but ;vith 
gunshot wounds; two judges diss.); 
Nebraska: 1883, Polin 11. State, 14 Nebr. 540, 
16 N. W. 898 (whether a revolver would go 
01I at half-cock; an experiment by the sheriff. 
with the remaining cartridges. under order of 
the Court. not allowed at the defendant's re
quest. because the Court eould not order the 
sheriff. and because the experiment could have 
been tried equally well with the empty cham
bers) ; 
New Hampshire: 1899. Little 11. Head & D. 
Co., 69 N. H. 494.43 At!. 619 (test of strength 
of a hook, held not improperly excluded in 
discretion) ; 
New York: 1875. LinsdllY v. People, 63 N. Y. 
143, 147. 156 (tests of blood-spots on boards 
long after the murder. admitted. on evidence 
that their condition was the same) ; 
North Carolina: 1854. Otey 11. Hoyt. 2 Jones L. 
72 (to show that a will was forged. by chemi
cally removing the ink and writing in its place. 
0. witness testified that" he had just seen an 
experiment performed whereby legible writing 
with ordinary ink had been erased and ex
tracted fro,m a piece of paper", which he then 
held in hi3 hand. by the application of certain 
chemicals; excluded): 1915. Carter ~. McGill. 
168 N. C. 507. 84 S. E. 802 (lillie of rertilizers 
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wise (for example, in actions for breach of warranty or personal injury); 7 

here the 1corldng8 oj other 8imilar machinery (tools or apparatus) would 

with ingredients not equal to warranty; to 
show the CaIlSC of his deficiency of crops raised 
thereby, defendant offered to show that other 
farmers in the same vicinity used the same 
fertilizer and obtained no beneficial effects on 
crops; held admissible "if conditions were 
favorable to a correct test of its value"); 
Oklahoma: 1911, Gibbons ". Terr., 5 Okl. 
Cr. 212, 115 Pac. 129 (experiments as to bullet
marks on a door, held improperly admitted on 
the facts) ; 
Oreaon: 1892, Leonard ". R. Co., 21 Or. 555. 
28 N. W. 887 (a scar on the outside of the bot
tom Bange of a rail was alleged to have been 
made by the whe!'l of an engine on a rail cross
ing the first; experiments were received of the 
rolling of a similar wheelan a similar rail cross
ing. showing the impossibility of such a result; 
the experimental wheel was slightly smaller. 
but an increase of size would only have in
creased the impossibility; sec quotation ante, 
§ 442); 1920. Horn v. Elgin Warehouse Co .. 
96 Or. 403. 190 Puc. 151 (breach of warranty 
of wheat seed; to show the quality of the 
seed furnished, certain crops obtained by 
other buyers of defendant's seed were ad
mitted); 1921, Hall '. Brown. 102 Or. 389. 202 
Pac. il9 (contract to sup:JI~' teams for rai~ing 
a crop; results of crop on other lands, held 
not admissible because not shown to be under 
~imilar conditions) ; 
Rhode Island: 1904. Cheetham v. Union R. 
Co., 26 R. I. 279, 58 Atl. 881 (derailment; 
experimen ts under similar conditions. ad
,'!Iitted) ; 
TennC8see: 1912. Hughes V. State. 126 Tenn. 
40, 148 S. W. 543 (experiments with pistols to 
show effects of powder-burn on cloth. ailowed) ; 
Virginia: 1908, Richards ". Com .• 107 Va. 
881. 59 S. E. 1104 (shoe-tracks; substantially 
similar conditions required); 
Vermont: 1888, State V. Ward, 61 Vt. 153, 
17 Ati. 483 (experiments as to the similarity 
of sleigh-tracks. received); 1900. Hardwick 
S. B. &. T. Co. D. Drenan, 72 Vt. 438. 48 Atl. 
645 (esperiments as to adhesiveness of gummed 
paper. not admitted where similarity of con
ditions did not appear) ; 
West Virainia: 1919, McClain v. Marietta 
Torpedo Co .• 84 W. Va. 139. 100 S. E. 87 
(experiments as to the phenomena of esplo
sion of nitroglYcerine. held not improperly 
rejected by the trial Court). 

Distinguish such forms of can tract as the 
following: 1917. Amo!rican Agric. C. Co. ". 
McKinney, 174 Ky. 22, 191 S. W. 647 (re
fusal to pay notes given for fertilizer. be
cause the material was worthless; crop fail
ures for other farmers using it. escluded, the 
contract guaranteeing only the presence of 
essential ingredients, and not their effect). 

For evidence {rom the eCiects of gunshots, 

drugs, etc., on human bodies, I§ 457, 460. 
post. 

7 Federal: 189S. Taylor ". U. S., 32 C. C. A. 
449. 89 Fed. 954 (counterfeiting; whether 
a machine could do certain work; allowed to 
be operated before the jury); 1908, Chicago 
Gt. Western R. Co. v. McDonough, 8th C. C. 
A .• 161 Fed. 657. 667 (boiler explosion; four 
similar explosions of the same boiler wi thin 
four years before, the conditions being sub
stantially the same, admitted); 1922, Paterson 
B. & M. Co. ". Mesh. 3d C. C. A .• 278 Fed. 
615 (effect of storage on other lots of eggs, 
admitted) ; Alabama: 1904. Birmingham 
R. L. & P. Co. ". Bynum. 139 Ala. 389, 3 
So. 736 (defective coupling; u witi1~SS "Uowed 
to state how often he had known cars with 
that coupling to break loose); Connecticut: 
1904. Watson ". Bigelow Co., 77 Conn. 124, 58 
Atl. 741 (defective boiler; lack of complaint 
by other purchascrs of plaintiff's boilers. ex
cluded. {or confusion of issues. absence of 
similar conditions, etc.); Illino~: 1894. 
Phillips. J., in Bloomington v. Legg, 151 III. 
9. 13, 37 N. E. 696 ("Where an issue is made 
as to the safety of any machinery or work of 
u.an's construction which is for practical use. 
the manner in which it has served that purpose. 
when put to that use, would be a matter ma
terial to the issue"); Indiana: 1876, Baber II. 
Rickart, 52 Ind. 594, 597 (whether a ditching 
machine would work as warranted; its manner 
of working at another place. admitted); Iotca: 
189·1. State ". Delaney, 92 Ia. 467, 61 N. W. 
1040 (arson; to show that the fire might have 
been caused by a haky gasoline stove, the 
fact was admitted of a former fire in the same 
house from the stove); lIfas8achmeits: 1880, 
Brierly". DavolMilIs, 128 Mass. 291 (whether 
a loom attachment was capable of successful 
working; its working upon another loom of sub
stantially the same construction and operation, 
admitted) ; 1894. Tremblay D. Harnden, 
162 Mass. 383, 38 N. E. 972 (injury 
by a machine; that it "worked perfectly 
before the accident and had worked perfectly 
ever since". admitted); 1896. Flaherty D. 

Powers, 1f17 Mass. 61, 44 N. E. 1074 (habit 
of r.. machine to spatter, admitted. to show its 
behavior at the time oC the accident~; 1897. 
Roskee ". Pulp Co., 169 Mass. 528. 48 N. E. 
766 (experiments with machinery to test its 
working. received); 1905. Gregory D. American 
Thread Co .• 187 Mass. 239. 72 N. E. 962 (for
mer deCective operation of a machine, ex
cluded in the trial Court's discretion as too 
remote); New Hampshire: 1903. Saucier ,. 
N. H. Spinning Mills. 72 N. H. 292, 56 Atl. 
545 (experiments with a carding-machine 
to test its operation. made under similar cir
cumstances. admitted in the trial Court's dis
cretioD); New Yorl:: 1890, McCarragher v. 



• 

§ 451 EXTERNAL EVENTS. CAUSES, AND CONDITIONS [CR ... P. XV[ 

equally be receivable, provided the conditions were similar and a confusion 
of issues was not involved; but, in the first place, it should be understood 
that the other instances are merel~' evidential of the way the one in que~tion 
probably worked, and should not be taken as a legal standard of adequate 
operation (post, § 4(1); and, in the second place, the issue in the case may 
be such that the other instances are less likely to be relevant (as where a 
different contract of operation was made), or that an instance of a special 
kind only is material (as where one machine is taken as the sample of sale).8 
Rogers, 120 N. Y. 526, 2·1 N. E. 812 (injury r. Simerson, 73 Ia. 5:)9, 512. 35 N. W. 615 (sale 
at a machine; prior misworking of the same of a harvesting-machine; :ssue, its failure to 
machine in the same way, I.',dmitted, to shJw work as represented; the way in which other 
.. the condition of the muchine "); Ohio: similar machines worked, excluded, hecause it 
1893, Findlay Brewing Co. r. Bauer. 50 Oh. would be essential that the other machines 
560, 35 N. E. 55 (admitting inst.ances of the should be similar a:td tried under similar ('ir-
previous workings of a machine under dnother cumst.ances, and this would introduce to" 
person, to show its defect.ive charucter); many collateral and unforeseen issues); 1890. 
Oklahoma: 1913, Curtis & G. Co. r. Pribyl, Davis' Sons v. Sweeney, SO Ia. 393, 45 N. W. 
3S Okl. 511, 134 Pac. 71 (injury from the belt lO40 (showing that a machine was defective 
of a rip-saw; experiments not admitted on by telling what other similar machinell would 
the facts); Pennsylvania: 1896. Baker v. do, allowed); 1&97, Kramer v. Messner, 101 
Hagey, 177 Pa. 128, 35 At!. 704 (other in- Ia. 88. 69 N. W. 1142 (to show that a heating-
stancell of defective working of a plant for apparatus did not fail because of defects in the 
breaking steel, admitted to show its defective building. the fact was admitted of favorable 
condition at the time in qucstion); Utah: results obtained from another apparatus in the 
1900, Konold v. R. Co .• 21 Utah 379, 60 Pac. same house under severer conditions); 1911. 
1021 (experiments us to cause of explosion, Lehmann v. Minneapolis & St. L. R. Co., 15:! 
held not improperly excluded in trial Court's Ia. 118. 133 ~. W. 327 (other instances of the 
discretion) ; Vermont: 1898. Perry t'. Ma- operation of handcars, admitted); Massa
chine Co., 70 Vt. 276,40 Atl. 731 (condition of cAu8CII8: 1831. Brndford t'. Ins. Co., 11 Pick. 
a machine, as to operating, on the day of trial. 161 (to prove that damaged blankets were not 
!1dmitted). damaged by sea-water in transit but by w(!tting 

• Federal: 1917, May Department Stores v. in the consignor's factory to increu.'e the 
Runge, 8th C. C. A .• 241 Fed. 575 (injury at an weight, the fact was admitted of the receipt by 
elevator shaft; experiment as to the possi- other consignees. in the same year, from the 
bility of machinery operating in the manner same ~onsignor. by different vessels, of many 
alleged, held erroneously rejected; approving similar goods damaged in II similar manner); 
the text above in § 444); Alabama: 1880. 1905, Fountaine ~. Wampanoag Mills, 189 
Blackman Il. Collier, 65 Ala. 312 (admitting the Mass. 498, 75 N. E. 738 (injury by frame-gears; 
operations of similar machinery, to determine the defective operation of another frame, not 
capacity); California: 1898. Stockton C. H. shown to be similar. excluded); 1909, Dulligan 
&: A. W. Il. Ins. Co., 121 Cal. 167, 53 Pac. 565 v. Barber Asphalt P. Co .. 201 MWls. 227. S7 
(machines destroyed by fire; to show that they N. E. 567 (prior explosion in a tank, admitted) ; 
were worthless, evidence by the defp-ndant how 1922, McCarthy v. Curry. --I\Iu.~s. ,134 N. E. 
other similar machines of the plaintiff had 339 (manipulation of gas, engine mllchinery; 
worked, excluded); Georoia: 1906, Standard experiments on the ~ame ~ar, held not im-
C. Mills Il. Cheatham, 125 Ga. 649, 54 S. E. properly admitted in thc trial Court's dis-
650 (condition of other machines on the same cretion); Michigan: 1886, Gage v. Meyers, 59 
floor, with referencc to a pulley slipping. ad- Mich. 300, 306, 26 N. W. 522 (contract to sell 
mitted); Indiana: 1884, McCormi~k H. M. cutter-woods; the workmanship and materials 
Co. v. Gray, 100 Ind. 285, 292 (sale of a har- of others of the same lot shipped to other 
vester; defence, that it did not work well; persons. not received; no authority); 1886, 
that it ran harder than other machin('s, ex- Osborne v. Bell, 62 Mich. 214, 218, 28 N. W. 
eluded, as .. a comparison with standards not 841 (harvesting-machine, alleged to operate 
admitted to be true standards of excellence ") ; defecth'ely; that all the othcrs of 100 sold the 
1885, Nat'l B. & L. Co. Il. Dunn, 106 Ind. 110, same year worked well, excluded, as not tend-
115, 6 N. E. 131 (sale of a threshing engine; ing to show" that the operation of the one in 
defence, that it was defective; the quantity of question Wllll in accordance with the promise 
work of another engine of the same make and of the plaintiff"); 1898. Avery Il. Burrall, 118 
rated power. admitted, as merely showing" the Mich. 672, 77 N. W. 272 (guaranty of boilers' 
possibilities" of such an engine, and not setting working; working of other similar boilers under 
up a standard or quality) ; Iowa: 1887.08born similar circumstances. admitted to ahow that 

804 

• 
" 



§§ 430-4651 MATERIAL EFFECTS: SUNDRY INSTANCES § 451 

2. The evidencing of a tendency e.g. of a machine by its material 
effects is to be distinguished from two other matters, one of them inyo!ving 
a wholly different principle: (1) The evidencing of a defective or dangerous 
machine or highway by the occurrence of previous l)er.~onal injuries has a 
special line of other precedents (dealt with post, § 458). (2) The inference 
to one human ac! of negligence from another similar act (in using, for example, 
the same machine or in driving the same street-car) is governed by different 
principles, and is dealt with under the character-rule (ante, § 199). This 
distinction is pointed out in the following passage: 

1894, PUTNA!If, J., in Central Vt. R. Co ...... Soper, 8 C. C. A. 341,59 Fed. 8i9, 890 (in an ac
tion for damage caused by spontaneous ignition of dust by heated pulley-bearings, admitting 
evidence that similar ignition at those bearings had occurred before): "[The facts objected 
tol relate entirely to the tendency of things, inanimate things, being in this case machinery. 
The plaintiff in error argued as though they related to the peculiar habits of certain specified 
human beings. The distinction is a broad one; and, if it is kept in mind, the evidence was 
clearly admissible for the purpose, not of sho\\;ng that the employees of the defendant be
low were negligent, but of showing . . . that it is the tendency of certain parts of 
rapidly-running machinery to get heated, and of dust in mills where grain is ground or stored 
to be of a highly inflammable character, . . . both for the purpose of sho\\;ng a point 
where the fire might have originated and also of showing the necessity of care to guard that 
point." 

§ 452. Sparks and Fires, as eVidencing the Cause of a Fire; General PriD
caple. There has been some confusion of precedents over the evidencing 
of the source of a fire (usually, a fire attributed to a railroad locomotive engine) 
by the fact of the emission of spa.rks or the setting of fires at other times by 
the same or other apparatus. The solution of the problem seems not to be 
difficult if the different issues involved are discriminated. 

Two issues may come for investigation: 
(1) The effort may be to prove the cause of the fire in question. The 

locomotive, or other apparatus (factory or mine chimney), is alleged as the 
cause; and this is sought to be evidenced by the fact that at other times there 

under proper management the boilers would 
work well); 1899. People ~. Thompson. 122 
Mich.411. 81 N. W. 344 (explosion of boiler; ex
perimcn ts as to time of raising steam under simi
lar conditions. admissible); Monta,rla: 1905, 
Lander 11. Sheehan, 32 Mont. 25, 79 Pac. 406 
(action for the price of a stove; pie!> that it was 
defective and worthless: worthlessness of a 
similar stcve sold to a third person by plaintiff, 
excluded: following Stockton C. H. & A. W. 
v. Ins. Co., Cal.. supra) ; New Hampshire: 
1898. Shute I). Mfg. Co .• 69 N. H. 210, 40 At!. 
391 (cause of breaking of a pulley; breaking of 
another similar pulley, admitted); Oregon: 
1919. Ktlhlhogen I). Cardwell. 93 Or. 610. 184 
Pac. 261 (what space in an ordinary wagon-box 
8 hogs would fill; experiments in loading hogs 
in a wagon under similar conditions, admitted) : 
J>cnnaylt«nia: 1870, Tilton I). Miller. 66 Pa. 381' 
(refusal to accept g8Sburners purchased I;,y 

sample, because they were not made according 
to sample; held, that while the maker did not 
guarantee a particular result or quality of work. 
ao.d therefore e\;dence that they did not work 
well was immaterial, yet to determine whether 
they were made according to sample, the work
ings of the sample BOld the goods offered 
might be received for . <>Itlparison); So. Caro
lina: 1921. Livingston ' .. Reid-Hart-Parr Co .. 
- S. C. • 109 S. E. 105 (sale of a defecth'e 
farm tractor; faulty operation of similar ma
chines sold by defendant to other persons, ex
cluded. except on an issue oi fraud); V cI'monl: 
1885, Carpenter I). Corinth. 58 Vt. 216, acmble 
(breaking of other horse-bits under similar 
conditions, admissible); WiBco7l8in: 1912. 
Guse v. Powl'r & M. M. Co., 151 Wis. 400, 138 
N. W. 19[. (that similar books frequently broke 
or bent, udmitted). 
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were emissions of sparks (i.e. flaming coals) from (a) the sam!! Cl:gine or 
(b) other engines of the same owner. (a) The proposed inference, in the 
first case· is from the former spark-emissions to the existence of a capacity 
or tendency to such emissions by that specific engine, and thus to the possi
bility or probability of such an emission having occurred at the time in 
question and so having set the fire in question. (b) The proposed inference, 
in the second case, is to such a capacity or tendency in the class of engines 
passing over that line, and therefore to its probable existence in a particular 
engine passing by at the time in question, and thus to the same conclusion 
as before. 

(2) In the preceding issue, the effort was merely to show that the de
fendant's engine caused the fire. But this alone ",ill usually not suffice 
under the law; 1 it will be necessary further to show some kind of negligence; 
and this will commonly resolve itself into showing the maintenance of an engine 
so constructtd as to be dangerously likely to emit sparks. TIJis requires much 
more than a showing of mere capacity for emission. In the former issue the 
inquiry was merely whether the locomotiye did once emit a spark and thus 
cause the specific fire, and the fact of capacity to do so was merely subsidiarj' 
and evidentiary to that; in the present issue the plaintiff proceeds directly 
to show habitual emission, i.e. a dangerous tendency, as a main element 
entering into legal negligence; and the showing must be not merely of a 
capacity to emit sparks, but of a tendency so strong that it may be regarded 
as negligence to maintain an engine so equipped. Such are the two issues; 
and the rulings upon the evidence for each may conceh'ably be different. 

§ 453. Same: Discriminations. Before proceeding to examine the 
application of the present principles to the above issues, it is desirable to dis
criminate certain other evidential questions which often arise in such litigation 
but do not involve the pr~sent principles: 

(3) In showing that a particular locomotive set fL fire or emitted sparks, 
evidence is receivable that, 'shortly after it passed the place in question, 
stubble along the track was found on fire or live coals were found near the 
track. Here the inference is from the traces of fire to the origin of fire, -. -
an argument of another kind (ante, §§ 148, 149), and not affected by the 
present principle. 

(4) The question whether the mere fact of the setting of the fire in question, 
if brought home to 'the defendant, raises a presumption of negligence is a 
question of Presumptions (post, § 2509). 

(5) . The setting of fires by the same or other engines of the defendant at 
other times may be admissible to show notice of the defect, if there was one; 
here is involved the general principle of evidencing notice or Knowledge cir
cumstantially (ante, § 252). Practically, there may be a serious difference in 
this use; since only prior fircs could be relevant as indicating this fact of notice. 

§ flil. 1 It might. in a jurisdiction where the railroad owner is by statute liable without 
negligence for the setting of fire by aparka. 
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(6) In order to show that a certain kind of spark-arrester or other piece 
of apparatus is such as a prudent person would use, the usage of other persons 
as to spark-arresters or like precautions may be offered; this raises a different 
question (post, § 4(1). 

(7) In order to negAtive an arg1Jment drawn from the distance between 
the railroad track and the place fired, instances of the transmission of live 
coals to an equal or greater distance are receivable, as evidencing the capacity 
of loconwtives in that respect; this inference is one of the elements in the evi
dential process of § 454. 

Returning to the two issues stated in the preceding section, the situations 
thus presented are the following: (1) To show that a given locomotive eaused 
the fire, by having the capacity to emit sparks, evidence is offered of spark
emissions at other times (a) by the Sa7ne !ocomotive, or (b) by other locomo
tives on the same line; (2) To show a dangerously defective (and therefore 
negligent) construction in the locomotive, evidence is offered of spar~-emissions 
at other times by the same locomotive or by others on the same line. 

§ 454. (1) Cause of the Fire, as evidenced by other Spark-emIssions 
(a) b, the Locomotive. Here no difficulty seems to have arisen. 1 The 

§ tH. 1 To the following precedents may be !lame engine a week later, admitwd to show it 
added those receiving the evidence under (lb) to be the cause of the fire in question); N. Y. 
and (2), POBt; for the present point, though 1862, Hinds v. Barton, 25 N. Y. 544 (for-
passed upon in comparatively few jurisdic- mer emission of sparks, admitted to show" the 
tiona, would be regarded l1S involved in an capadty of this particular engine to emit 
affirmative ruling on those points: AI!!. 1903, igneous matter n greater distance than that 
Alabama G. S. R. Co. v. Clark, 136 Ala. 450, intervening between it and the building" 
34 So. 971 (other emissions at or about the ill question); 1888, Collins~. R. Co., 109 N. Y. , 
time, received); 190i, Sherrill 11. Louisville 243, 249, 16 ~. E. 50 (emission six months 
& N. R. Co., 148 Ala. I, 44 So. 153 (like Ala- later; admitted only on a showing that the 
bama G. S. R. Co. v. Clark); Cal. 18i5, Henry engine was permanently so constructed as to 
1>. R. Co., 50 Cal. 1 i6, 183 (to show that the emit sparks or that it was in the same state 
engine was the cause, other fires set by it are of repair as before; no precedents cited; 
admissible) ; 1899, LiVerpool, L. & G. Ins. the ruling seems finical and unsound); N. 
Co. 1>. Southern Pac. Co., 125 Cal. 434, 58 Car. 1904, Cheek v. Oak G. L. Co., 134 N. C. 
Pac. 55 (previous emission of sparks by the 225, 46 S. E. 488 (setting of fire by the same 
same engine, admitted to show probable set- engine one year later, excluded. on the ground 
ting of II fire); Ill. 189S, Baltimore & O. of confusion of issues); 1906, Johnson v. 
S. W. R. Co. v. Tripp, li5 Ill. 251. 51 N. E. Atlantic C. L. P.. Co., 140 N. C. 5i4, 53 S. E. 
833 (emission within ten days afterwards, 362 (emissions of fire by the Mme engine shortly 
admitted): Ky. 1901, Carpenter v. LaswQll, before or after, admissible; but here not the 
- Ky. ,63 S. W. 6Ot.) (setting of prior mere fact of a freight car being on fire without 
fires from defendant's smokestack, admitted); any other e\'idence of the engine causing it); 
Mass. 1863, Ross 1>. R. Co., 6 All. 87 (sparks Pa. 18i6, Philadelphia & R. R. Co. 1>. Hen
by the same engine under similnr conditions, drickson, 80 Pa. 182, 189 (sparks and fires by 
admitted to disprove the defendant's propos i- the same engine, just before and after, admit
tion that no sparks could reach the plaintiff's ted to show the cause); 1875, Pennsylvania Co. 
building, and thus to show" the physical POS- 1>. Watson. 81 Pa. 293, 296 (sparks and fires by 
sibility that fire could be so communicated ") ; the 8&me engine, just before and after, admit-
1881, Loring 1>. R. Co., 131 Mass. 469 (samc) ; ted); 1891, Henderson 1>. R. Co., 144 Pa. 461, 
Mich. 1874, Hoyt 1>. Jeffers, 30 Mich. 181, 47i, 22 Atl. 851 (same; the time limit to be 
189 (mill-chimney; that it "had been in the a reasonable one); Va. 1897, Patteson v. R. 
habit of throwing sparks and setting fire to Co., 94 Va. 16, 26 S. E. 393 (other spark=! 
buildings, etc., for several years previous ", by the same ecgine, admitted); W:s. 1882, 
the conditions of use, wind, etc., being the Brusberg v. R. Co., 55 Wis. 106, 12 N. W. 416 
same, admitted to show that the chimney had (fires on the same trip of the same cnginc, 
caused this fire); N. H. 1888, Haseltine v. close by, admitted to show it to be the cause 
R. Co,. 64 N. H. 545 (other fires set by the of the fire). 
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emission of sparks by a locomotive at various times w!II naturally indicate a 
capacity to emit such sparks; the capacity rising into a tendency (i.e. tl}e 
possibility risin;; towards a probability), in a given case, with the number or 
('haracter of the instances (ante, § 416). Where the time of the other in
stances is somewhat removed, it is sometimes thought wise to require a 
preliminary showing that the condition of the engine had not changed in 
the meantime (ante, § 437); but the difficulty of such a showing by the plain
tiff, a.nd the ease for the defendant of showing such a change if it had occurred, 
make it much preferable to ignore this requirement and to leave it to the 
defendant, on the principle of Explanation (ante, § 419) to show such a 
change if he can. The other instances, moreover, may have occurred either 
before or after the time in question, for in either case they show the condition 
of the engine. 

§ 455. : (1) Cause of the Fir8, as evidenced by other Spark-emissions 
(b) by other Locomotivell. Here there has been some difference of opinion, 
which can oIlly be solved by an examination of the principles involved: 

(1) Relevancy; (a) in General. The proposed inference, as already noted 
(ante, § 452), is to the defendant's engine as the possible call.~e of t!Je fire, 
i.e. as having the capacity to eause it by emitting burning material. In evi
dencing that capacity by instances of it, one way just examined is to 
take instances of the specific engine's operation. But another and equally 
Eat;sfactory way is to take instances of the operation of the class of engines 
of which it is a member; for what exil'ts in the class is presumably to be 
found also in the individual, and to evidence such a capacity in the class is 
to evidence it in anyone of the class. The argument up to this point has 
never been objected to, except in the following passage: 

188.3, ORTON, J., in Gibbon .. - v.ll. Co., 58 Wis. 335, Ii N. W. 132: "Evidence that other 
fires had been set by the fire machinery managed i:>y the company, before or after or about 
the time of the fire in question, is confined to the same machinery which caused such fire, 
and which may bear upon the question of the sufficiency of such machinery or its manage
ment. . .• [It is said that] su~h evidence might tend to prove the possibility and con
sequent probability that some locomotive of the company caused the fire. . .• But 
it is submitted that a possibility can never establish a probability of a fact required to 
be proved in order to make a railroad company, or any party, liable in any action whatever; 
and the proposition is no sounder in logic than in law." 

In answer to this argument, two things may be said. First, a given instance 
or two may show only a possibility; but this is reason only for excluding 
such slight evidence in that case, and not for excluding all such evidence 
without regard to the number or significance of such instances. Secondly, 
even a possibility or capacity is properly relevant (ante, §§ 446, 448). The 
object is to narrow down the conceivable range oi causes by finding out what 
things were capable of producing the fire, and by then cumulating other 
evidence upon one of them. If mice had set a fire in the house, but once 
only, by getting at matches, this would be relevant as showing a possible cause. 

80S 



• 

§§ 430 165J ~L\TERIAL EF!<'ECTS: RAILROAD FlHE::-i § 455 

The statement in the above passage that no one can be made liable upon a 
mere possibility is of course heside the point; because the possibility is not 
Dffered as constituting 'per se' a test of liability, but merely as evidence ad
missible towards accumulating a preponderance of evidence. The sound 
principle, as applied to the present sort of evidence, is expounded in the 
following passage: 

1846. Piggot v. R. Co., 3 C. B. 229 (admitting evidence of sparks on other occasions from 
the defendant's locomotives). TI:-''UM., C. J. "[The evidence was admissibleJ to asce~tain 
whether or not sparks such as those deacriiJed could be emitted, from the engines used by 
the company, to the distance represented." MAULE, J.: "The evidence objected to was 
that other engines used on the defer-dant's line, of the same description as that which was 
said to have caused the injury here, had on various other occasions been seen to throw par
ticles of ignited matter to a distance from the line as great or greater than thl": spot in ques
tion. The matter in issue was whether or not the plaintiff's pr~erty had been destroyed 
by fire proceeding from the defendant's engine, and involved in that issue was the question 
whether or not the fire could have been so caused. The evidence was offered for the purpose 
of showing that it could; and for that purpose it was clearly material and admissible." 

1897, SAVAGE, J., in Dunning v. R. Co., 91 Me. 87, 39 At!. 352: "It is admissible as 
'tending to prove the possibility, and a consequent probability, that some locomotive caused 
the fire', language from Railway Co. v. RicharMon,lwhich has often been cited with 
approval. To show a possibility is the first logical step. That other engines of the same 
company, under the same general management, passing over the same track, at the same 
grade, at about the same time, and surrounded by the same physical conditions, have scat
tered sparks or dropped coals, so as to cause fi"es, appeals legitimately to the mind as show
ing that it was possible for the engine in qu(' > ion to do likewise. The testimony is illus
trative of the character of a locomotive, as such, with respect to the emission of sparks or 
the dropping of coals. If the possibility be proved, other facts and circumstances may 
lead to a probability, and then to satisfactory proof." 

(1) (b) Similarity of Construction. But. the foregoing inference is based 
on the assumption that the engine in question is one of a class, and what is 
true of the class is true of the indh·idual engine upon this assumption only. 
Not all engiuJs are of the same construction or in the same condition with 
reference to a capacity to emit sparks, and therefore the instancing of such a 
capacity in some of them does not evidence such a capacity in another unless 
they belong to the same class with reference to construction, etc.; in short, 
unless the principle of substantial similarity of conditions (ante, § 442) is 
fulfilled. Upon this all agree; but the question arises whether the detailed 
showing of similarity of construction should be required in advance from the 
plaintiff, or whether the similarity should be assumed in certain cases, leav
ing it to the defendant, un the principle of Explanation (ante, § 449), to show, 
if he can, that the construction or condition was not similar. It seems wiser, 
where the other engines belong to the same owner or run over the same line, 
to assume this similarity, first, because it is a probable one, and, next, be
CAuse it is comparatively difficult for a plaintiff, though comparatively easy 
for a defendant, to produce the proper evidence. This was long ago pointed 
out in one of the earlier cases: UP. l!)l U. S. 464 . 
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1856, DENIO, C. J., in Sheld.on v. R. Co., 14 N. Y. 220: "It is argued rthat the evidence] 
. . . did not reft:r to any particular engine, and that it may be that the one which ran 
past the premises just before the discovery of the fire was quite a different one [from the 
oeters. . .. But] it would be practically qu;te impossible by any inquiries to find out 
the offending engine, for a large proportion of those owned by the company are con~tantly 
in rapid motion. The business of running the trains on a railroad presupposes a unity of 
management and a general similarity in the fashion of the engines and the character of the 
operations. . .. It is presumed to be in the power of the company, which has inti
mate relations with all its engineers and conductors, to controvert the fact sworn to, if it 
is untrue, or, if true in a p8.rticulnr instance, that it was not so in respect to the engines 
which passed the place at a proper time before the occurrence of the fire. The effect of 
the evidence would only be to shift the' onus probandi' upon the company. . .• rIt was 
in their power] to show that the special facts applicable directly to the occurrence of the 
fire were such as to overcome the general inference from the plaintiff's evidence." 2 

Where the other engines belong to another road, this assumption cannot 
be made; but upon a showing of such similarity, it would seem that instances 
of their operation would be receivable.3 

(1) (c) Time of other in,ytances. The other instances may be either before 
or after the time in question; though if the time was remote, a preliminary 
showing that no change had been made in construction would perhaps be 
proper. 

(1) (d) Nature of Sparks. The setting of a fire is plainly an effect indi
cating a capacity to set fire. But the emission of burning coals of any sort 
is always regarded as sufficient, because it is clear that such a substance is 
always capable of setting fire.4 . 

(2) Auxiliary Polir.y. The principle of auxiliary policy (ante, § 443), 
involving the considerations of unfair surpriRe and confusion of issues, has 
never been thought to exclude this sort of evidence; 6 for not only is the 
evidence of special importance, but it seldom invoh'es any subsumtial risk 
of either of those sorts. 

(3) Known engine. In Pennsylvania, the notion was early promulgated 
that the evidence of sparks from other engines is not receivable if the engine 
that passed at the time and must have been the one (if any) to set the fire is 
specifically known and identified.6 It is not eas~' to see the precise reason for 
this limitation. The thought perhaps is that when the specific engine is 
known, there is no need of resorting to instances of the operation of other 
engines. But in reality the need may be and usuall~' will be just as great; 
for it does not follow that, because it was known on this occasion, it was 
therefore known on the other occasions; and it may well be impossible to 
obtain instances of this particular engine's operation on other occasions. The 
principle that the operation of a specific machine may be learned from the 

J Accord: Eng., Mo., Nev., N. Y., Or .• 
U. S., Vt. , 

, Except ~hat in Pennsyh'ania it is required 
that the evidence show repeated emission or 
IIparks of uflu"ual '"II. 

'It WIlS expressly repudiated in the rollow
ing C:l5CS: 1S75. Henry v. R. Co., 50 Cal. 
176. 184 (at Ica~t ror the ruse in hand); 1874, 
Hoyt r. Jeffers, :10 Mich. 181, 1!l0. 

6 The earlier COJleS are rit!'l\ post. ~ 4.51t 
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operations of its class is just as valid in the one case as in the other. A doc
trine that proper evidence is always to be rejected because it is sometimes 
possible to get other and perhaps better evidence is certainh' a novelty. This 
limitation about identified engines, which began as a local aberration, has 
threatened to spread into other jurisdictions, through their apparent igno
rance of its purely local character.7 

Subject to the occasional prevalence of the last limitation, this class of evi
dence for this purpose is accepted as admissible in virtually ail jurisdictions.8 

f E.g. Ill., Mo., N. C., S. C., U. S. C. C. A., 
Wis. (post, § 456). 

• ENGLA!I."D: 1846, Piggot I). R. Co., 3 C. 
B. 229 (the fact of sparks on other occasions 
from the defendant's engines was offered; it 
was objected that" it was not competent to 
the plaintiff in this case to prO\'e the emission 
of sparks or ignited matter trom the other 
engines, passing the spot on other occasions, 
without showing them to have been under the 
care of the same driver, driven at the same 
speed, with the same number of carriages and 
passen~ers, and of t~e same I'onstruction as 
the engine in use at the time of the accident"; 
admitted in spite of this objection). 

UNITED STATES: Fed. 1875, Grand Trunk 
R. Co. D Richardson, 91 U. S. 454, 458, 470 
(sparks by the defendant's engines, during 
the same summer, admitted to show that an 
engine of the defendant caused the fire; sim
ilarity of construction, etc., need not first be 
shown); 1892, Chicago S. P. M. &: O. R. Co. 
". Gilbert, 2 C. C. A. 264, 52 Fed. 711, 10 U. 
S. App. 375, 378 (emission of fire for scveral 
weeks previous in the same vicinity, admit
ted); 1893, Gulf C. &: S. F. R. Co. D. Johnson, 
.. C. C. A. 447,54 Fed. 474, 10 U. S. App. 629, 
631 (similnr); 1902, Lesser Cotton CO. D. 
R. Co. 52 C. C. A. 95, 114 Fed. 133 (the en
gine being identified, and its spark-arrester 
being produced, the fact of emission of sparks 
by other engines of the defendant was held 
inadmissible, unless it appeared that they 
were constructed and operated similarly; the 
opinion does ncit clearly comprehend the prin
ciple); 1902, Texas &: P. R. Co. D. Watson, 
190 U. S. 287, 23 Sup. 681 (Grand T. R. Co. 
f. Richardson followed); 1914, Northern 
Pacific R. Co. D. Mentzer, 9th C. C. A., 214 
Fed. 10 (fires sct previously by other engines 
of the defendant admitted, no particular 
engine being designated in the complaint); 
Alabama: 1901, Alabama G. S. R. Co. 11. 

Johnston, 128 Ala. 283, 29 So. 771 (habitual 
emission of sparks by defendant'S engines, 
admitted; the qualification about identified 
engines, not decided); WOO, Birmin~ham R. 
L. &: P. Co. 1'. Martin, 148 Ala. 8, 42 So. 618 
(prior emissions by the defend~mt's engines, 
admitted); 1921, Payne 11. Hnrgro\'l', 2QfiAln. 
69, 89 So. 167 (spark-cmissions from other 
engines of like equipment, admisJible); 

Arkansas: 189-1, Railway CO. D. Jones, 59 
Ark. 105, lll, 26 S. W. 595 (other fires by the 
snme railroad's engines, perhaps admissible); 
Califomia: 188.5, Bu tchcr v. R. Co., 67 Cal. 
518, 8 Pac. 17-1 (fires from other engines of 
the defendant, before and after, admissible 
.. to show the cause of the injury"; two judges 
dissenting) ; 
Delau'are: 1921, Director-General of R. R. 
11. Johnston, Del. ,ll-1 Atl. 759 (other fires 
by other engines, not admissible to show prob
able emission when the engine passing at the 
time ill identified) ; 
Georgia: 1897, Brown f. Benson, 101 Ga. 
753, 29 S. E. (fires set .. at various times before 
the fire occurred", by engines of the defendant, 
admissible; if remote in time, the conditions 
of repair must be shown the same) ; 
Idaho: 1908, Osburn 11. Oregon U. &: N. Co., 
15 Ida. 478. 98 Pac. 627 (other fircs admitted; 
whether Pennsylvania fllle applies, not de
cided); 1912, Fodey ~. Northcrn Pacifi.!l R. 
Co., 21 Ida. 713, 12:l Pac. 835 (Osburn D. R. 
Co., followed; admissible for other engines, 
e\'en where the particular engine is identified) ; 
Illinois: 1866. Illinois Cent. R. Co. 1>. McClel
land, 42 Ill. 355 (sparks and fires by the de
fendant's engines. admitted to show that 
sparks could be thrown one hundred feet, all 
the engine!! being similar) ; 
Indian Territory: lil03, St. Louis I. M. &: 
S. R. Co. 1>. Lawrence, 4 Ind. T. 611, 76 S. 
W. 254 (admissible, where the cngine in ques
tion is not identified); 
Iowa: 1882. Babcock 11. R. Co., 62 Ia. 593, 
597, 13 N. W. 7-10, 17 N. W. 909 (another fire 
set by the dcfendant's engine in the right of 
way, not admitted to show that this one also 
caught there); 1884, Bell 1>. R. Co., 64 Ia. 
321, 325 (other fires set by the defendant's 
engines in that region. excluded); 1919. In
ternational ITarvester Co. 1>. Chicago M. &: St. 
P. R. Co., 186 la. 86,172 N. W. 471 (obscure); 
Kansas: 19o.t. Sprague 11. Atchison, T. &: 
S. F. R. Co., 70 Kan. 359, 78 Pac. 828 (to show 
the origin of the fire. where it is disputed, 
emissions by other engines of the defendant are 
receivable, whetber the engine i!; identified 
or not); 1921. Otey 1'. Midland Valley R. Co., 
lOS Kan. 755. 197 Pac. 203 (other fires set by 
same locomotive, admi tted to evidence the 
cause) ; 
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I\millcky: 1883. Kentucky C. R. Co. v. Bar- sible. to show that an engine of the defendant 
rr,w. 89 Ky. 643. 20 S. W. 165 ("in the absence caused the fire; similarity of construction 
of direct evidence as to the condition of thnt need not first be shown); 
particular locomotive ". former fires by other lI"cw Hampshire: 1860. BO~'ce v. R. Co .• 42 
engines were held admissible); 1900. Louis- N. H. 97. 100 (sparks und fires by other en-
"iIle & N. R. Co. v. Samuels. Ky.· • 57 gines. admitted. to show capacity for setting 
S. W. 235 (R. Co. v. Barrow approved); 1909. fire. provided they arc ull of similar construc-
lllinois Central R. Co. v. Hicklin. 131 Ky. 624. tion. repair. and management); 1862. Boycc 
115 S. W. 752 ("The admissibility of such I'. R. Co .• ,13 N. H. 627 (similar c\;dence ad-
l'\'idenre is no longer an open question"); missihle; but thc abovc prO\;so held to be a 
1910. Cincinnati N. O. & T. P. R. Co. v. Sn- point undecided); 1884. Smith v. R. Co .. 
dic\'iJJe M. Co.. 137 Ky. 5GS. 126 S. W. 118 63 N. H. 25. 29 (fires by the defendant's 
(Barrow Case approved and followed); 1912. engines. all of similar construction. admitted 
I,Quis\'iJJe & N. R. Co. v. Guttman. 148 Ky. "to show that this fire could have been and 
2:35. 146 S. W. 731 (like Ill. C. R. Co. v. Hick- probably was set in the same mauner"); 1903. 
Jin); 1916. Chesapeake & O. R. Co. v. l\Ieek. Gerrish v. Whitfield. 72 N. H. 222. 55 Atl. 
H;9 Ky. 775. 185 S. W. 160 (subsequent emis- 551. 8emble (that "such n miIl as W.'s" had 
8ions by thc same engine. admissible); 1916. thrown!i\'c sparks as far as in thc present case. 
l,ouisville & N. R. Co. v. Brewer. 170 K)·. admissible); 1916. Dailey Lumber Co. v. 
505. 186 S. W. 166 (emission of sparks to 13oston & M. R. Co .• 78 N. H. 94. 97 Atl. 555 
greater distances. admitted); (sparks from other simill1r engines. admitted; 
Jlfaine: 189a. Thatcher t'. R. Co .• 85 Me. 502. ('areful opinion by Walkcr. J.); 
509. 27 Atl. 519 (fires set by the defendant's New York: 1850. Sheldon v. R. Co .• 14 N. Y. 
other locomotives about the sam I' time and 218. 220 (sparks from other engines of the de-
in the same vicinity. admitted); ISUi. Dunning fendant on the same tra('k. admitted. "after" 
r. R. Co .. 91 Me. Si. 39 Atl. :l52 (other fires by refuting e\'ery other probable cause of the fire. 
other locomotives about the same time and to show that the engines" were so managed as 
in thc IIIlmc vicinity. admitted; thc PennS)'I- to be likely to set on fire ohjects not more re-
vania rule about identity of engine rejected; mote than the property burned"; similarity 
~ec quotation supra); 191 i. Libbey v. Maine of cngine-construction need not bc first shown; 
Central R. Co .• 116 !\Ie. 2:31. 100 Atl. 1025 see quotation sl<pra); 1862. Hinds v. Barton. 
(fires set by other engines. admitted. to show 25 N. Y. 544. 540. semble (approving the pre-
tendency in the class of engines and thus to ('eding case); 1866. Field v. R. Co .• 32 N. Y. 
cddell!'e causation. even though negligellce . :las. 346. 348 (live coals dropped at other 
W:lS by statute 1I0t in issue) ; times from the fire-pan; foregoing cuscs 1l1l-

Mar!Jlalld: 187:3. Annapolis & E. R. Co. v. proved); 
Gal. t. 39 Md. 115. 134 (sparks and fires by North Carolina: 1920. Matthis v. Johnson. 
other engines of thc defcnd:mt. ~hortiy bcfore. 180 N. C. 1:30. 104 S. E. 366 (sparks from same 
udmittcd to show the capacity to I'ause thc engine on prior occasions. admitted).; 
fire) ;.. Oklahoma: 1910. St. Louis & S. F. R. Co. c. 
Mas8achusetts: 1881. Ross v. R. Co .• 5 All. Shannon. 25 Okl. 754. 108 Pac. 401 (fires set 
87 (sparks und fircs hy cngines of a similar by other engines of the defcndant. admitted) ; 
sort on other roads. admitted to show "the 1922. Midland VaIley R. Co. v. Taylor.· Okl. 
physical possibility thnt fire could bc so com- • 204 Pac. 1102 (emission of sparks by other 
municatcd ". which the defendant had denied) ; engines of identical construction. admitted); 
1900. McGinn v. PI!~tt. 177 l\Ius.~. 125.58 N. OreGon: 1890. Koontz v. O. R. & N. Co .• 20 
E. 175 (enlis~ion hy other engines on the same Or. 3. 2:J l'ac. 820 (sparks and fire by other 
rond in the vicinity. reeeh'ed); 1901. Bowell engines of the defcndant. beforc and after. 
1'. R. Co .. 179 I\Iuss. 524. 61 N. E. HI (cmis- admissible. without showing similarity of 
sion of sparks by cngines 8imilarly equipped. makc); 1907. Haw!ey v. Sumpter R. Co .• 49 
rCl'eived) ; Or. 509. 90 Pac. 1106 (Grand Trunk R. Co. v. 
Mississil>pi: 1903. Alabama & Y. R. Co. t'. Hich.lrdson followed; but the mere occurrence 
Ins. Co .. 82 Miss. 770. 35 So. aM (emission of ftr.!s. without any connection shown with 
of sparks by other engines. just before and defendant's engines. is not enough) ; 
after. admitted) ; Pennsylcania: 1875. Pennsyh'ania R. Co. v. 
Mi8801lr1: 1893. Campbeli 1'. R. Co .• 121 Mo. Stranahan. 79 Pa. 405 (the emission of sparks 
340. 349, 25 S. W. 396 (fires by other engines in unusual quantitics by othcr cngines of the de-
af the defendant. before and after. at diffcrent fendant. admitted to show the cause of the 
places on the line. admissible); 1897. Matthcw fire); 1891, Henderson v. R. Co .• 144 Pa. 461. 
v. R. Co .• 142 Mo. 645. 44 S. W. 802 (sparks 487. 22 Atl. 851 (rl'peated sparks and fires 
from another engine of thc defendant. admit- ubout thc samc timc. set by other engines of 
ted; no prc\;ous showing of similarity of the defendant. admitted to show the cause 
kind or condition required); of the fire, pro~;ded thc cngine is not identi-
Ner:ada: 1874. Longabaugh I'. R. Co .• 9 Ne\·. fiuble; otherwise. the cvidence of other fire" 
271. 284. 288 (sparks and fires from the de- and sparks must be restricted to it); 1909, 
fendant's cugines. \\;thiu n few wccks. admis- American Ice Co. v. Pennsylvania R. Co .. 221 
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§§ 43()-465) MATERIAL EFFECTS: RAILROAD FIRES § 456 

§ 456. Same: (2) Defective Construction, as element of Negligence, 
evidenced by other Here, as already noted (§ 452), the 
inference is in its nature broadly the same as in the preceding cases, i.e. from 
the observed operations of' the engines to a construction or condition which, 
under the law of Torts and aided by other eyidence, may be an element of 
negligence. But though the process of inference is the same, the present 
purpose is distinct from and additional to the preceding; and either one may 
be available without the other, for example, where a statute makes the 
setting of fire by a locomotive negligence I per se " in which ('ase only the 
preceding use is required; or where the setting of the fire is conceded, in 
which case the present use alone is available. The principle is expounded 
in the following passages: 

1858, BILulwELL, Boo in Vaughan y. R. Co., 3 H. & N. 743, i45, 750 (fires by the defend
ant's engines at other times were admitted without objection): "It was admitted that. 
with these precautions, the locomotive was the cause of setting fire to the defendant's banks, 
not daily but occasionally; so that ••. its use was dangerous, and what had hap
pened on this particular occasion that is, setting fire to the defendant's grass was not 
a particular accident, but one of the habitual incidents to the use of the locomotive." 

1891, CL.-\.RI\, J., in Henderson v. It Co., 144 Pa. 488: "If mallY oC the company's enr.ines. 
at or about the time, are without sufficient spark-arresters, and Crequent fires are kindled 
in consequence, it may well be inferred, in view of the effcctual character of mechanical in
ventions of this kind, not only that the fire ill question originated from this cause, but that 
it occurred from the habitual negligence of the company in failing to provide sufficient spark
arresters." 

1869, BARHETT, J .. in Clcat'elanda v. R. Co .• 42 Vt. 457: "The argument is this: The 
evidence tended to show. and the fact was not denied, that the fire was set from an engine 
of the defendants: ... other evidem'e tended to show that about the timc, and 011 

the day of the fire. and before it occurred, the defendants were running engines by the pla('c 
in question that did scatter fire to such an extent that. fires were set by it. The inference 
is that, of the defendants' engines, tile one by which the fire was set was one that scatten·t1 
fire. But it is already in e,,;dence that un engine that will do that to such an extent is not 

Pa. 439, 73 At!. 873 (emission of sparks at 
another time is not alone sufficient evidence of 
cause in the absence of emission at or near 
the time); 1916. Knickerbocker lee Co. 
t. Pennsyh'ania R. Co .. 253 Pa. 54. 97 At!. 
1051 (emissions of sparks from another loco
motive. admitted. the causing engine not be
ing identified; none of the above cases cited) ; 
Rhode Island: 1871. Smith v. R. Co .• 10 R. 1. 
24. 27 (other fires set by the defendant's 
cngines. admissible .. to show the possibility 
of communicating fire by sparks from a loco
motive") ; 
Tennessee: 1872. Burke v. Louisville & N. R. 
Co .• 7 Heisk. 451. 456, 464 (emissions of spark:! 
by other engines of defendant. admitted to 
ehow .. the possibility of the tuilding being 
fired ill the manner alleged "); 1882. Nash
ville & C. R. Co. v. Tyne, 7 Am. & Eng. 
R. R. Cases. 515 (foregoing case approved); 
1904. Louisville & N. R. Co. v. Fort. 112 
Tenn. 432. 80 S. W. 429 (foregoing cases ap
proved) ; 

Vermont: 1894. Hosldson v. R. Co .. 66 Vt,. 618. 
30 Atl. 24 (~parks and fires by other engine~ 
of the defendant. admitted to show the ('a
parity of the engines to set fire; the particular 
engine not being ident.ifiable; similarity of 
construction need not first be shown); 1909. 
Ide t. Boston & Maine R .. 83 Vt. GG. 74 .\tl. 
401 (remoteness of time of other instance~ is 
in trial ('-Qurt's discretion) ; 
l'iruirlia: 1897. Kimball r. Borden. 95 Va. 
20a. 28 S. E. 207 (~parks by other engines of 
the dl.'fendant near the time. admitted) ; 
Washinu/on: 1902. Abrams r. R. Co .• 27 
Wash. 507. 68 Pac. 78 (other fires. admitted> : 
1903. Noland v. R. Co .• 31 Wash. 430. 71 Pac. 
1098 (admissible, if the specific engine is not 
identified) ; 
Wi8consin: 1883. Gibbons !'. R. Co .. 58 Wis. 
335,17 N. W. 132 (fires set by the defendant's 
engines at other times. not admissible to show 
that the engine of the defendant's caused the 
fire. the engine being identified: where not 
identified. semble. the same rc.ult). 
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§ 456 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

of proper construction and suitable repair. The reasoning is direct to the condition of the 
defendants' engine by which the fire was set." 

The general nature of the inference being the same as in the preceding 
cases, the incidental questions that arise are analogous. 

(1) It might be supposed, since here the purposc is to show a tendency 
and not a mere capacity to emit sparks, that a stronger quality oj evidence 
would have been required. This seems not to have been done anywhere; 1 

and for these presumable reasons, namely, that even a capacity to emit 
sparks may in a given case become an element of negligence, and that in 
any case the distinction (ante, § 446) between a capacity and a tendency 
(possibility and probability) is impracticable with the object of requiring 
a higher quality for evidence of the latter. These reasons justify the failure 
to make such a distinction. 

(2) The other instances may be received from the same engine or from other 
engines of the same linc; discrimination between the two seems rarely to have 
been attempted, a just result, as alread~' noted (ante, § 45.5). But any Court 
that might require similarity of construction to be shown in advance 2 would 
apply the requirement equally in the preceding class of cases and the present. 

(3) The tim.e of the other instances may be either before or after the time 
in question; if the time was remote, a preliminary showing that no change 
of condition had occurred might be required. 

(4) Where the sp~cific engine is known, the evidence as to other engines 
is excluded in a few jurisdictions; 3 the impropriety of this limitation has been 
already considered (ante, § 455). 

The state oj the W,w in the various jurisdictions is not as harmonious as 
upon the foregoing class of e,,;dence.4 But in no jurisdiction, apparently, is 
the evidence excluded absolutely; in a few only it is excluded conditionall~·. 

§ 456. J Except that Pa. requires the re- tending to show II. notice of such conditions. 
peated setting of fires by sparks of unusual does not appear); 1858. Vaughan v. R. Co .. 3 
eize; but this is required equally for the pre- H. & N. 743. 745. 750 (fires hy the defendant's 
ceding case; see Ia. also. engines at other times. admitted to show the 

2 See note 2 in § 455. dangerousness of the construction; see quo-
'Ga .• Ill .• Mich .• N. C .• Pa .• Wis .• and per- mtion supra: the ruling on appeal. in 5 H. &: 

haps others. N. 679. 688. probably did not mean to deny 
4 The phrase used in some of the ensuing this) ; 

precedents, that the e\idence indicates" neg- CANADA: N. Br. 1883. Robinson v. N. B. 
ligent habit" is hardly correct; the e\idence R. Co .• 23 N. Br. 323, 332 (that fires frequently 
indicates defective construction of the engine. occurred along the right of way after the pass-
wiUch may be equivalent to negligence; but ing of t.~ains. admitted); Onto 1883. Canada 
that it can be used to indicate a habit or char- C. R. Co. v. McLaren. 8 Onto App. 564, 57.l 
acter of the defendant's agents is perhaps (prior emission of sparks by defendant's engi·k. 
doubtful. for the learned Courts using this admitted to show defective construction, :.:.' 
language would hardly mean to involve the two judges); 1900. Peacock 11. Cooper, ~7 
principles of the character-rule (ante, § 199). Ont. App. 128 (prior and subsequent 
The precedente are as follows: of l!parks by a st(>8mboat. held admissible to 

ENGLAND: 1841. Aldridge 11. R. Co.. 3 show defective construction; but here the e\i-
M. &; Gr. 515. 522 (Tindal, C. J.: "If tho dence was not sufficient under the rule). 
plaintiff had proved that the engines had fre- UNITED STATER: Federal: 1875. Grand T. 
quently set fire to stacks. that would have R. Co. 11. Richardson. 01 U. S. 454. 458. 470 
shown negligence"; but whether by indicating (sparks by the defendant's engines. during tlw 
defective condition of the engine, or merely by same BUmmer, admitted to show" a negligent 
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hBbit of the officers Bnd agents": similnrity of 
construction, etc., need not first be shown}; 
1892. !,;orthern P. ·R. Co. D. Lewis, 2 C. C. A. 
446,51 Fed. 658, 7 U. S. App. 254. 272 (fires by 
other locomotives, admitted); 1902, Texas &: 
1'. R. Co. v. Watson, 190 U. S. 287. 23 Sup. 681 
(Grnnd T. R. Co. v. Richardson followed) ; 
Alabama: 1896, Louisville & K R. Co. v. 
~1i1ler, 109 Ala. 500, 19 So. 9S9 (the mere fact 
of adjacent fires long before. excluded): 1896. 
Louisville &: N. R. Co. 1'. Malone. 109 Ala. 509. 
20 So. 33 (that. other fires had been set in the 
neighborhood by the defendant's engines. not 
admissible if .. similar ('onditions did not 
exist ") ; 
Arkansas: 1894. Railway Co. v . • Jones, 59 Ark. 
105, 111. 26 S. W. 595 (other fires. as evidence 
of defective condition, must han' been set by 
the same engine) : 
California: 1875. Henry v. R. Co., 50 Cal. 176, 
183 (other fires by the same engine, admitted 
to show that its construction was defective) ; 
1885, Butcher r. R. Co .• 67 Cal. 518. S Pac. 174 
(fires from other engines of the defendant, he
fore and after. admissible to show" negligence 
in the construction or working" of the engines: 
two judges dissentirJg) ; 
Florida: 1891, Jacksonville T. &: K. W. R. Co. 
D. Peninsular L. T. &: M. Co .• 27 Fin. 1. 9 So. 
661 (" former fires by the same engine". but not 
by others, admissible to show" defective con
dition or construction or improper manage
ment"); 
Georgia: 1892. East Tennessee V. &: G. R. Co. 
v. Hester!!, 90 Ga. 11, 15 S. E. 828 (in rebuttal 
of defendant's evidence of the proper condition 
of engines, the emission of sparks by other 
engines is receivable,!; 1900, Akins v. R. &: B. 
Co .• 111 Ga. 815. 35 S. E. 67 (emission by a 
locomotive not run on the day in issue. ex
cluded); 1901. Central of Ga. R. Co. v. Tram
mell. 114 Ga. 312, 40 S. E. 259 (operation of 
other engines, not to be considered, if the 
engine setting the fire was identified) ; 
Idnho: 1921, Allen-Wright Furniture Co. v. 
Hines, ·34 Ida. 90, 200 Pac. 889 (fires set by 
other engines, admissible, even though the 
engine was identified, if equipment was the 
same) ; 
IUinois: 1866, Illinois Cent. R. CQ. v. McClel
land, 42111. 355, 8emble (fifes by the defendant's 
engines, admitted, perhaps to show negligent 
construction); 1894, Lake Erie l>. W. R. Co. v. 
Middlecoff, 150 Ill. 27, 39, 37 N. E. 660 (set
ting of other fires by the same engine on the 
same day, admitted, to show ; 1898. 
First Nat'l Bank of Hoopeston 1'. R. Co., 
174 Ill. 36, 50 N. E. 1023 (other fires by 
other engines of the defendant. not admis
sible. where the engine causing the fire is 
identified; erroneously assuming thc Pa. and 
Wis. rule to represent the weight of authority) : 
1906, Illinois C. R. Co. 1>. Bailey, 222 Ill. 480, 
78 N. E. 833 (rule of First Nat"l Bank o. R. Co. 
followed, but citing no authorityj ; 

257 (fire attributed to sparks from the defend
ant's brewery-chimney; e\idence that sparks 
had been Been coming from the chimney at 
other times, admitted to show that it was not 
well-constructed): 1900, Pittsburg C. C. &: 
St. L. R. Co. v. Indiana H. Co., 154 Ind. 322. 
56 N. E. 766 (setting of other fires, admi tted to 
show negligence in the condition of the road
way); 1906, Cleveland C. C. &: St. Louis R. Co. 
r. Loos, 38 Ind. App. 1, 77 N. E. 948 (where 
the engine is identified. fires by other engines 
are excluded) : 
Iowa: 1870, Gaudy 1>. R. Co., 30 Is. 420 ("the 
repeated or unusual dropping of coals or e .... -
cessi"e and continued emission of sparks. etc .• " 
admissible to show "the fact of negligence"); 
1882, Slossen v. R. Co .• 60 lao 215, 14 N. W. 
2-1-1 (other fires set on the same trip of the 
same engine, admitted to show that it "was not 
properly constructed or was out of repair"); 
1886. Lanning 11. R. Co .• 68 Ia. 502. 505, 27 
N. W. 4.78 (same, admitted as e\idence of 
"defects in its construction, or that it was not 
in proper repair, or was negligently handled ") ; 
Kansas: 1873, St. Joseph &: D. C. R. Co. 1'. 

Chase, 11 Kan. 47, 49, 54 (fires set by the de
fendant's engines within a few weeks, admitted 
to show "either that they were not properly 
constructed or that they were out of repair". 
the conditions in all the engines being similar) ; 
1876, Atchison T. &: F. R. Co. V. Campbell, 16 
Kan. 200. 204 (pre\ious fires by the same en
gine on the same day. with absence of fires 
from other engines, admitted to show that the 
former "was badly constructed and man
aged "); 1897, Atchison T. &: S. F. R. Co. V. 

Osborn, 58 Kan. 768, 51 Pac. 286 (fires by 
other engines, eltcluded; no authorities cited) ; 
1904, Sprague v. Atchison, T. &: S. F. R. Co .• 
70 Kao. 359, 78 Pac. 828 (where the engine is 
identified, emissions by other engines of the 
defendant are not admissible to show negligent 
construction or operation; the Court cites 
fourteen decisions from other jurisdictions, but 
pays no attention to the last two in its own rec
ords; the Court's logic is also fallacious) ; 
KentuckY: 1897, Taylor 1'. R. Co.. Ky. , 
41 S. W. 551 (preYious emission of sparks from 
the same engine. admitted to show negligence) ; 
1907. Chesapeake & O. R. Co. 1). Richardson, 
- Ky. • 99 S. W. 642 (spal'k-emissions by 
other engines under the same management. and 
similarly equipped, admitted) ; 
Marylalla: 1873, Annapolis &: E. R. Co. v. 
Galltt, 39 Md. 115, 1M (sparks and mes by 
other engines of the defenda.nt, shortly before, 
admissible to t;how negligence" in the construc
tion aod management of its engines", though 
the particular engine was identified; distin
guishing Baltimore &: S. R. Co. 11. Woodruff. 
4 Md. 242, 2.54. 1854, where weaker e"idence of 
the sort was excluded) ; 
},[ichiua,,: 1890, Ireland r. R. Co .. 79 Mich. 
163. 165, 44 N. W. 426 (fire by another engine 
of the company, not admissible to show de-

Indiana: 1872, Gagg 1). Vctter, ~1 Ind. 228. fective 'construction, be("au~e the ~ngine was 
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identified; but other fires hy the same engine hurst v. Atlantic C. L. R. Co., 14G N. C. 588, 60 
arc admissible); 1916. Stoddard r. Grand S. E. 648 (other fire set by the same train the 
Trunk W. R. Co .. 191 l\Iich. 507, 158 N. W. 7; week befure. admitted); 1918, Perry v. Bran-
1918. Budd r. Ann Arbor R. Co .. 200 Mich. ning Mfg. Co., 176 N. C. 68, 97 S. E. 162 
250. 166 N. W. 927 (omission of sparks by (prior emission of sparks by the same engine. 
other engines. admitted to show physical pos- admitted) ; 
sibility of sparks being carried beyond 450 Oreoon: 1890, Koontz v. O. R. & N. Co., 20 
feet) : Or. 3. 23 Pac. 820. semble (sparks and fires by 
lIfinne8oia: 1885. Davidson t·. R. Co .• 34 :\linn. other engines of the defendant. before and 
51, 24 N. W. 324 (sparks by the defendant's after. admissible to show "habitual negli
engines. "at or about the date" in question. gence"); 1904. Anderson 1). Oregon R. Co .. 45 
admitted to sllow a "negligcnt habit"; but Or. 211. 77 Pac. 119 (Koontz v. R. Co. cited) ; 
treated as "a matter not altogether free from Penru;ylm7lia: This inexcusable tangle of TIII
doubt"; here the exceptions were the Jllain- ings was supposed to be unravelled by the 
tifT's. anel were based 011 the limit of lime set. Henderson case: 1848. R. Co. v. Yeiser, 8 Pa 
and the qucstion of admissibility was thus not 366. 371. 376 (the Court instructed that the 
passed upon) ; fact of other fires by the defendant's engines 
lIfississilJpi: 1893. Tribette v. It. Co .. 71 Miss. was "of itself e\'idence of negligence"; this 
212.233. 13 So. 899 (emission of sparks by other was disapproved on appeal; "It may be ver~' 
engines of the defendant. excluded); 1903. true that there ml\Y be some difficulty in the 
Alabama & V. R. Co. t·. Ins. Co .. 82 Miss. 770. proof, ... but there is no reo.son that every 
35 So. 304 (fires by other engines. admitted. to principle of law should be uprooted by requir-
show a "negligent habit" of the defendant); ing no proof of negligence whatever": thuR 
Missouri: 1870. Fitch v. R. Co .• 45 Mo. 322. treating the question as if it were whether the 
324. 327 (frequent fires by one of the defend- other fires amounted to negligence 'pcr sc '. and 
ant's engines. admitted to show defective con- not whether they were merely e\'idence of 
struction); 1893. Campbellll • R. Co .• 121 Mo. negligence); 1854. Huyett Il. R. Co .• 23 Pa. 
340. 350. 25 S. W. 93G (fires by other enb-ines 374 (distinctly ruling that the setting of other 
inadmissible. where the engine is identified): fires by the defendant's engines was some e\'i
Nerada: 1874. Longabaugh v. R. Co .. 9 Ne\·. dence of negligence. and thus remo\'ing the 
271. 284. 289 (fired and sparks by the defend- obscurity of the preceding elise); 1875. Erie 
ant's engines. a few weeks before and after. R. Co. v. Decker. 78 Pa. 2!);J (where the engine 
admitted to show negligent managl'ment and causing the fire is identified. the defects of 
construction) ; other engines of the defendant are irrelevant) ; 
New York: 1866, Field v. R. Co .• 32 N. Y. 1875. Pennsylvania. Co. t'. Watson. 81 Pa. 2!):l. 
338. 346, 349 (lifter evidence that it is feasible 296 (sparks and fires hy the same engine, ad
to construct and manage enl,-ines so as to a\'oid mitted liS "e\'idence from which the jury may 
scattering fires. the scattering of fire by other en- infer lin imperfect and inferior spark-catcher 
gines on former occasions is evidential that such and from this fact negligence "); 1879. Lehi!:h 
engines are "out of order or improperly con- V. R. Co. v. McKeen. 90 Pn. 122. 123. laO 
structed". and thus are negligently managed) ; (sparks !)f unusual Hize, and fires. by the same 
1872. Webb 1'. R. Co .• 49 N. Y. 420. 422. 424 engiIlt' at other times. admitted as e\'i
(the dlOpping of live coals by the same engine dence of negligence in thc apparatus); 1880, 
for a montn or two before. in the Ileighbor- Jennings 1). R. Co .. 93 Pa. 337, 340 (" evidence 
hood. admitted to show defective construc- to prove defects in other engines of the com-
tion): 1888. Collins v. R. Co .• 109 N. Y. 243, pany was irrelevant". citing R. Co. 1). Yerger. 
249. 16 N. E. 50 (the emission of large sparks 73 Pa. 121. which does not discuss that ques
by the same engine six months later. admitted tion at all; here the e\idence was of unusuall~' 
only after a showing that its permanent mode large sparks; also like the Latshaw cw;e. 
of construction allowed such cmissions or that in/ra); Philadephia & R. R. Co. v. Schultz. 
its condition of repair was the same as to the 93 Po.. 341 (like the McKeen case. 8upra): 
time in question; no authority cited); 1894, Reading & C. R. Co. v. Latshaw, 93 Pa. 44!l 
Flinn v. R. Co .• 142 N. Y. 11. 19. 36 N. E. 1046 ( .. the bare fact" of fires after the passing of the 
(constant emission of sparks by the defendant's engine" was neither negligence, nor evidenrc 
engines, considered. but held not to amount to from which a jury would be justified in finding 
negligence. but to show that upon the up-grade negligence "); 1881, Albert v. R. Co .• 98 Pa. 
in question such emission was ine\itable; the 316. 321 (like the Decker case, 8upra. ex
latter proposition seems to give the locomotive- eluding sparks by other engines); 1886. 
owner the right to burn houses' ad lib.') ; Gowen t'. Glaser. 3 Centro Rep. 108 (sparks and 
North Carolina: 1900. Hygienic P. 1. M. Co. fires by other engines. before and after. ad-
~. R. Co., 126 N. C. 797. 36 S. E. 279 (the mitted (1) "to show that they ha\'e many 
Henderson case, in Pennsylvania. followed in engines with insufficient spark-arresters", and 
the limitation as to identified engines; Douglas, thus (2) "to lay the ground for an inference 
J .. diss.); 1906. Knott v. Cape Fear & N. R. Co. that it was one of these engines v.ith insufficient 
142 N. C. 238, 98 S. E. 150 (former emissions by spark-arresters which did this"); 1888. Penll
the Bame engine, admitted); 1905. White- sylvania R. Co, "~. Page. 21 W. N. 52 (emil!-
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§§ 430-465] CORPORAL EFFECTS: SUNDRY INSTA~CES § 45i 

B. INSTANCES OF CORPORAL EFFECTS, AS EVIDENCE 

§ 45i. Corporal Effects and Symptoms; Miscellaneous Instances (Prox
imity, Calibre, or Direction of a Weapon inflicting a Wound; Operation of 
a. Drug, Liquor, Poison, Food, or Disease, on B1JtWUl Beings or on Animals). 

So far as legal principle is concerned, no different one is here involved from 
that illustrated in the preceding general group of cases. But it is convenient 
to consider together the precedents in which the inference is made from the 
effects produced on the body, human or anil1Ull, to the tendency of a given 
thing. 

Thus, the capacity or tendency of a weapon (gun or pistol) may be indicated 

sion of sparks by enginea just before the fire, 
no e\;dence of negligence); 1891. Henderson t'. 
R. Co., 144 Pa. 461, 476 (a: the mere fact of 
fire caused by the defendant's engine is no 
c\'idence of negligence. appro\'ing the Jennings 
and Latshaw rulings; the feature of this 
doctrillt' is that this Court is constantly con
fusing three distinct things. namely. (1) e\'i
dence admissible. (2) e\;dence sufficient to go 
to the jury. (3) facts amounting to negligence 
. per se' and thus as matter of law taking the case 
from the jury; b: the emission of sparks of 
unusual size and the setting of numerous firt's 
by the defendant's engines may be e\'idence for 
the jury; c: where the engine is identifiablt'. 
such e\'idence of the defective action of other 
t'ngines is irrelevant; otherwise it is admis
siblt'. but should be confined to a reasonablt' 
time before and after; this case is intended to 
clear up the conflict of rulings and settle the 
law); 1897. Thomas v. R. Co .• 182 Pa. 538.:38 
At!. 413 (other fires by the same engine on the 
samt' day. ncar by. admitted); 1905. Sht'lly v. 
Phila. & R. R. Co .• 211 Pa. 160. 60 At\. 581 
(Henderson Case approved); 1909. Byers 1:. 

Baltimore & O. R. Co .• 222 Pa. 547. i2 Atl. 245 
(Henderson v. R. Co. followed); 1911. John 
Hancock Icc Co. f. Perkiomen R. Co .. 231 Pa. 
117. 80 At!. 63 (other emissions of sparks. 
admitted where the engine causing the fire 
was identified) ; 
Tennessee: 1903. Louisville & N. R. Co. 'c. 
Short. 110 Tenn. 713. 77 S. W. 936 (fires set 
nine or ten months before. admitted. but not 
fires set when the engines were equipped 
differently; the rule as to identified engines. 
not passed upon); 1904. Louisville & N. R. Co. 
r. Fort. 112 Tenn. 432. 80 S. W. 429 (other 
emissions of sparks from other locomotives of 
the defendant. admitted. .. to show habitual 
negligence"; Pennsylvania rule of identifica
tion repudIated) ; 
Utah: 1917. Gleason ,'. San Pedro L. A. & S. 
L. R. Co .. 49 Utah 405. 164 Pac. 484 (emission 
of sparks by other engines. admitted. semble 
regardJ~ss of identifying the engine); 
Vermont: 1869. Cleavelands v. R. Co .• 42 Vt. 
449. 456 (sparks and fires by other engines of 

the defendant. in the same season. admitted to 
show defective condition) ; 
Viroinia: 1881. Brighthope R. Co. v. Rogers. 
76 Va. 443. 448 (sparks and fires of the same 
engine. admitted to show .. negligence on the 
part of the defendant's employees. or. it may be 
defects" in the engine); 1896. New York P. &: 
N. R. Co. v. Thomas. 92 Va. 606. 24 S. E. 264 
(fires by the defendant's engines. before and 
after the time in question. admitted to show 
.. negligence on the part of the defendants' 
employe('~. or defects in the defendant's engine. 
and also for the purpose of showing a negligent 
habit" of the defendant's agents); 1897. Kim
ball v. Bordell. 95 Va. 203. 28 S. E. 207 (sparks 
by other engines of the dl'fendant near the 
time. adnlitted to show" a negligent hahit") ; 
1904. Norfolk & W. R. Co. v. Briggs. lOa Va. 
105. 48 S. E. 521 (fires set by other unidentified 
engines. not shown to be the same construction. 
excluded) ; 
W,$coI).8in: 1882. Brusberg v. R. Co .. 55 Wis. 
106.12 N. W. 416 (fires on the same trip of the 
same engine. close by. admitted to show defec
th'e construction or management); 1883. Gib
bons v. R. Co .. 58 Wis. 3a5. 17 N. W. 132 (fires 
set by the defendant's engines at other times; 
.. such evidence might have weight in showing 
the negligence of the company". where the 
cause is shown to h:we been soroe engine of the 
defendant. but uni..entified); 1888. Allard r. 
R. Co .. i3 Wis. 165.40 N. W. 685 (the engine 
being identified. and its construction as to a 
screen being shown similar to the others of the 
defendant. fires set by the defendant's engines 
generally were not admitred to show defecth'e 
construction); 1895. Menomenie R. S. & D. 
Co. v. R. Co., 91 Wis. 447.65 N. W. 1i6 (other 
fires by the same engine. identified. during 
preceding months. excluded. because the en
gine had been repaired in the meantime; 
other fires by it after the time in question. 
absolutely excluded; other fires by it during 
the same month. excluded. because not shown 
to be from sparks of unusual size or thrown to 
unusual distance. and therefore not indicating 
.my want of repair or improper management). 
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§ 457 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

by the appearance of other wounds, with reference to size of bullet, proximity 
of weapon, nature of powder, or direction of the shot; 1 the specific tendency 
of a drug, poison, disease, food, or other substance, by the corporal symptoms 
or effects in other like situations, either on animals or on human beings; 2 

§ 457. I Federal: 1896. Ball 11. U. S. 163 U. S. gets were not receh·ed. because the conditions 
662. 16 Sup. 1192 (a refusal to allow an experi- could not be made similar enough; sec quo-
mental firing with the defendant's gun. held tation ante. § 442); 1893. State 11. Fletcher. 
within the discretion of the trial Court): Ala- 24 Or. 295. 298. 33 Pac. 575 (experiments as 
bama: 1896. Evansv. State. 109 Ala. 11. 19 So. to the force of a bullet. with cartridges and 
li35 (experiments with a pistol to ascertain the pistol found on defendant. excluded because 
relative size of the hole and the ball. excluded; conditions were not shown similBr); Pcnnsyl-
no reason given); Florida.' 1906. Hisler". wnw.: 1880. Sullivan v. Com .. 93 Pa, 288. 296 
State. 52 Fla. 30. 4.2 So. 692 (target-cxperi- (experiments were allowed to be described 
ments. to show the scattering of shot. ad- by which the effect. in blackening and tattoo-
mitted); Georgia: 1876. Wynne r. SLnte. 56 ing the flesh. of a shot fired at short rnnge. 
Ga. 113. 118 (murder; experiments in fiJ'ing was demonstrated to be such that in the case 
the pistol found Oil the defendant, 1I0t allowed. at bar the deceased could not hll\'e committed 
because they might change the condition of suicide); Rhode Island: 1903. State t·. Nagle. 
the pistol); Iowa: 1897. State v. Cater. 100 25 R. I. 105, 54 At!. 10133 (experiments with 
la. 501. Ii!) N. W. 880 (to show the marks of a pistol, to show the effcct on a flesh-wound, 
shooting ncar at hand. experiments with 11 re- admitted); TClInC8see: 18&1. Boyd t'. Stute, 
vol vcr of the same calibre were admitted): 1-1 Lea 161. 171 (the allcgation be.>ing that the 
1\106. State r. Nowells. 135 Ill. 53, 109 N. W. decensed had committed suicide with a pistol. 
1016 (experiments as to powder-marks from tho Court admitted experime.>nts made with 
gunshot.~. admitted. in discretion); 1910. pistols under similar conditions to show thut 
Scott v. Homesteaders. 149 Ia. 541. 129 N. W. the results would not be Llje sume as those 
§ 310 (experiments with pistol-shots on hog- found upon the body of the deceased); 1896. 
flesh admitted); Kansas: 1896. Stute t'. Moore V. State. 96 Tenn. 209. 33 S. W. 10·16 
Asbell • .57 Kun. 398. 46 Pac. 770 (the effect of a (un experiment. based on the appearlln~e~ 
pistol shot fired .'It human huir from a dis- of a wound. to 1l5certain the relath'e positions 
tunce; experiments admitted); .\/ar1Jland: of deceased and defendant. admitted); Wis-
1919. Newkirk v. Stute. 134 Md. 310. 106 ccnsin: 1908, Pollock V. State, 136 Wis. 136. 
Atl. 69! (murder; experiments to show the 116 N. W. 851 (experiments with a pistol, ad-
distance of a gun-muzzle.> from the body of the mitted). 
victim. admitted); ltfas8IUhu8clts: 1905. For cases dealing with non-corporal ei!rxls 
Com. 11. Tucker. 189 Mass. 457. 76 N. E. 127 of weapons, see ante. § 451. 
(experiments as to cutting a body. excluded) : • ENOLA..'ro: 1699. Spencer Cowper's Trial, 
lIfinne&oia: 18!!7. Beckett v. Aid Assoc .• 67 13 How. St. Tr. 1162 (murder; the body of 
Minn. 298. 69 N. W. 923 (experiments made the deceuood was found in the river; the quet'-
with a revolver and similar c!.IJ'tridges. ad- tion was whether she had committed suicide or 
mitted to show the effects of shooting n<!ar at had been killed and thrown into the water; 
hand); Mi88i8sippi: 1&14. Vaughan 11. State. the prosecution advanced the proposition that 
3 Sm. & M. 555 (evidence considered of ex- the absence of water in the stomach showed 
periments to show that the discharge of a that the person was dead before entering Ihe 
gun at the sume distance and with the same water; the defence was allowed to testil,\' 
kind of shot was incapable of taking life); to experiments. made by dectors. upon dogs. 
880. Dillard 1). State. 58 Miss. 386 (to learn to show that a drowning person does nnt 
whether a wound could havo been inflicted necessl1rily take water into the stomach): 
from a certain position, experiments were 1834. R. V. Webb. 1 Moo. & Rob. 405. 412 
received); NebrQIJka: 1904, Lillie tI. State, (manslaughter by administering noxiou~ pills; 
72 Nebr. 228. 100 N. W. 316 (experiments to to disprove the noxious quality. the fact .... ·a~ 
show the distance of a pistol. as shown by admitted of the cure of \'arious discases by 
powder-marks. admitted); Oklahoma: 1920. them); 1836, R. V. Salmon. before Patteson, 
Irby». State, Oklo Cr. .192 Pac. 429 (mur- J., Pelham's Chronicles of Crime, ed. 18!)1, II. 
der; experiments to show distancc of weapon 417 (manslaughter by administering noxiolls 
(rom pistol wounds, admitted); 1921. Irby 11. pills; on behalf of the defendant. a medit'inc-
State. Oklo Cr. ,191 Pac. 526(manslauKhter; vender." a great many persons were called 
experiments as to marks made by powder burns. from all parts of the kingdom. who stated that 
held admissible in the trial Court's discrc- they had taken large qunntities of these pills. 
tion); Oreoon: 1883, State v. Ju~tus. 11 Or. with the very best result.~. as a means of cure 
182. 8 Pac. 337 (to show that the marks of for almost c,'cry species uf malady to whirh 
wounds on the deceased were those of ncar gUII- the human frame is subject; one person stated 
shot wounds, experiments on pasteboard tar- thnt he had taken no fewer than twenty thou-
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§§ 430-465] CORPORAL EFFECTS: SUNDRY INSTANCES § 457 

sand of them in two years, and that he hnd 
found infinite relief from swallowing them in 
very large clost's "); 181;6. R. v. Palmer. Annual 
Register 1&56, p. -103, also Notable British Trials 
Ser. (to determine the tendency of strychnia to 
produce certain symptoms, experiments upon 
dogs and rabbits w(.'re describ"d. and the ob
served symptoms in human beings; but the 
Court refused to allow clogs to be brought 
into the courtyard and killed by str.\·chnia 
before the jury); 1908, Hales tl. Kerr, 2 K. 
B. 601 (action against a barber for negli
gent use of rllzors. etc. by which he had cut 
the plaintiff and caused the plaintiff to h:n-o 
barber',; iteh. about October, 1907; the plain
tiff never went to any other barber-shop; the 
fact that two other persons had Ilcqui~ecl the 
itch at the defendant's shop, held admissible, 
ItS showing the uncleanly condition of the 
razors. etc.) r. 

U:-;ITED STATES: Federal: Osborne 1'. 
Detroit. 32 Fed. a6 (the plaintiff claimed to 
have been ]JlIruIY1.cd by a fall; to demonstrate 
this. a pin was alluwed to he thrust. into her 
face. arm. and leg. in the presence of the jury) ; 
IS!)7. The T. F. Oakes. 82 Fed. 7.59 (common 
symptoms in a crew of sailnrs during a long 
voyage. admitted to show lack of proper food 
as the cause); 18!!8. U. S. v. Heed. 86 Fed. 
308. 311 (master of a vessel withholding suit
able food; that every person on bonrd not eat
ing in the cabin had scurvy, udmitted); 1918. 
Sharples Separator Co. v. Skinner. 9th C. C. 
A .• 251 Fed. 25 (mechanical milker; SUccess
ful or unsuccessful operation of the machine. 
as to injury to cows. under similar conditions. 
but not otherwise. allowable); 
Alabama: 185-1. Bush v. hckson. 24 Ala .• 
274. Bemble (in a suit on a warranty of a sla'l"e 
alleged to be subject to chronic pneumonia. 
the use of e\;dellce of symptoms of other 
supposed cases of pneumonia was held inad
missible. unless somehow connected); 1893. 
Alabama G. S. R. Co. v. Collier. 112 Ala. 681. 
14 So. 32; (injury to passenger by breaking 
of fire-extinguisher bottlc; experiments in 
Murt to test the liquid. rejected on the facts) ; 
1918. Supreme Lodge r. Gustin. 202 Ala. 246. 
80 So. 84 (death at a lodge-initiation when 
subjected to an electrical .. branding-board"; 
the 5uhjection of other initiates to the same 
apparatus without injury. on the ~ume and 
prior occasions. admi !ted) ; 
Calihmia: 1893. Remy t'. OIds. -1 Cnl. Unrep. 
Cases 2-10. 34 Puc. 216 (whother vines died from 
lack of water; that others similarly situated 
died though plentifully supplied with water. 
admitted) ; 
lllinoi.>: 1863. Wallace v. Wren. 32 Ill. 150 
(for the purpose of showing that a warranted 
horse had the glanders. the court permitted 
the plain tifT to show that a mule which worked 
with the horse took the disease and died; 
Cnton. C. J.: .. There was proof that glander,; 
;s contagiou,;. and if that he so. thr.IL the proof 
was undoubtedly pertinent "); WOO. Grana 

Lodge ~. Randolph, 186 Ill. 89, 57 N. E. 882 
(injury to ankle; experience of H .• similarly 
injured. us to time of healing. and the exhibi
tion of his ankle to the jury. excluded as con
fusing the issues); 
Indiana: 1885. Epps t'. State. 102 Ind. 549. 
1 N. E. 490 (absence of injurious effect from 
the same kind of substance when administered 
to another person, admitted to show absence 
of arsenic) ; 
Iowa: 1899. Ware Cattle Co. v. Anderson, 
107 Ill.. 231. 77 N. W. 1026 (whether cattle 
failed to fatten because of poor pasture; gain 
of other cattle in similar pastures, admitted); 
1912. Boerner Fry Co. t>. Mucci. 158 Ia. 315, 
13S N. W. 866 (vanilla icc-cream; experiments 
as to the jury'S tasting it, hl'ld not improperly 
excluded) ; 
Kansas: 1912, State t'. Buck, 8S Kan. 114, 
127 Rae. 631 (murder by poisoning; the 
witnesses having smelled the doses given by 
defendant to deceased, a substance was mi:ted 
and presented to them at the trial for smelling, 
to testify whether it had the same odor); 
Kentucky: 1859. Champ tl. Com., 2 Mete. Ky. 
17.26 (rape while unconsciouM from a supposed 
violent chloroforming; el'periments showing 
unconsciousness to be an impossible result 
under the supposed circumstances. admitted) ; 
Massachuset/8: 186-1. Hunt tl. Lowell G~slight 
Co., 1 All. 343. 345.350; s. c. 8 All. 169, 171 
(to show the noxious effects of the gas escap
ing into the house where the plaintiffs were 
visitors and became ill, the similar illness of 
all the other inmates of the house at the same 
time was received; the extent to which the 
particulars of the illness should be inquired 
into being left to the trial Court's discretion) ; 
1862, Emerson v. Lowell Gaslight Co., 3 .<\11. 
410. 417 (see Quotation ante, § 442); 1886. 
Baxter tl. Doc. 142 ~Ia5S. 558, 561. 8 N. E. 
415 (action for sickness incurred throngh 
failure of ship-owners to pro\;de the sailors 
with proper food and anti-scorbutics; evi
dence of the similar sickness of others of the 
crew on board the ship about the same time 
that the plaintiffs wei'!! sick. admitted; see 
Quotation antc. § 442); 1887, Reeve r. Den
nett. 1-15 Mass. 28. 11 N. E. 938 (whether a 
substance "naboli" was calculat~d to ensurl' 
painless extraction of teeth; the experience 
in that respect of various persons who had 
used it. admitted; sec quotation arne. § 442); 
1894. Shea r. Glendale E. F. Co .• 162 Mass. 
463. 38 N. E. 1123 (whether the plaintiff hud 
been poisoned by white lead in the defendant's 
factllry; the similar iIlnes.."Cs of other em
ployees under similar conditions, admitted); 
1897. Com. v. Kennedy. 170 Mass. 18. 48 N. 
E. 770 (tea drunk by several persons together; 
effects upon some of them. admitted. to show 
that it was poisoned); 1909. Mountford v. 
Cunard S. S. Co .. 20~ Mass. 345. 88 N. E. 
7S2 {whether the plaintifT had tra~homa. IL 

contagiollS e.ve-uisease; the fact th.,t other 
(Jcrsoll~ intimately lltisociating with her did 
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§ 457 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. X\TI 

in particular, the intoxicating tendency of a liquor, by its effects upon others 
partaking it.3 

In all these precedents, it is to be remembered, any and all of the principles 
and lilJ.litations already examined (§§ 441-449) may be involved; and further 
reference to them here is unnecessary. 

§ 458. Similar Injuries to Other Persons at the same Machine, Highway, 
Railroad, or Building. If a white powder's tendency to produce illness may 
be evidenced by the symptoms following its administration, then in the 

not contract such a disease, held admissible 
in discretion); 
Michigan: 1882. Pinney". Cahill. 4~ Mich. 
586. 12 N. W. 86 (to show that a horsl' had 
died uut from the defendant's drh'ing hut 
from disease. two prc\ious in5tances when 
the horse fell ill while driven by other persons 
were received); 1897. People v. Holmes. III 
Mich. 364, !i9 N. W. 501 (other caM'S in which 
a similar injury caused insanity. not admitted 
to show a defen'laut's insanity); IS9!). People 
11. Thompson. 122 "lich. 401. 81 N. W. :3H 
(boiler-explosion; charge of manslaughter; 
the killing and injuring of other persons. ad
mitted. to show the effects; but IlOt their 
stay at hospitals, etc.); 
Montana.: 1899, Proctor t'. Ir,·in. 22 Mont. 
547. 57 Pac. 183 (injury to cattle by unlawful 
drhing; comparative increase of plaintiff's 
cattle ill former years and average incre:;.se 
of other cattle in the same year, admitted); 
1903, Bar v. Struck, 9 Mont. 45, 74 Pac. 69 
(killing and inj uring sheep by dipping in to a 
poisonous mixture for quarantine (Jurpo!!es; 
defendant's offer to show a similar dipping of 
other sheep \\;thout fatal results. excluded. 
l)Ceause not based 011 similarity of effects): 
Nebraska: 1909, Young 1'. Kinney. 85 ""chr. 
131. 122 N. W. 6iS (identity of a hrand on a 
horse: other horses bearing the defendant's 
brand. allowed to be examined to determine 
its features); 
Oregon: 1921. Kelty v. Fisher. Or. • l!JO 
Pac. 169 (malpractice in causing death of 
F.; S. and F. were ill together. and defendant 
treated them both for the same illness; symp
toms of S., and defendant's treatment of him. 
admitted) ; 
South Dakota: 1895. State v. Isaacson. 8 R. 
D. 69. 65 ~. W. 430 (whether Ii horse wa~ 
poisoned; the immediate death of a hen to 
whom the contents of the horse's stomach were 
experimentally fed. semble, Ildmissible) ; 
Vermont: 1881. Weeks v. Lyndon. 54 \"to 
645 (that other persons had cured theDls(>h'e~ 
of hernia. excluded): 1897. Willett t'. Sf. 
Albans. 69 Vt. 3::10, 38 Atl. 72 (illness attrib
uted to sewer-gas; the iIInes~. from sewer-gas, 
of others Ih'ing ncar by, or-eluded, because of 
irrelevancy. surprise, and confusion of issues) : 
189B. Bateman 11. Rutland, 70 Vt. 500, 41 Atl. 
500 (illness attributed to sewer-gas; that 

others living in adjacent houses were not 80 

affected. excluded); 1916, Davis 11. Dunn, 
90 VI,. 284, 98 Atl. 80 (ma:practice; to iden
tify an X-ray photograph of plaintiff's hand. 
showing all abnormality. the plaintiff was 
allowed to usc several oth!'r X-ray photo
graphs of plaintiff's hand; but was not al
lowed tn usc lin X-ray photograph of lL 50-
called normal hand, to show in rebuttal that 
certain marks on the hand-bones were not 
IIllmiui; the trial Court.'s discretion to ex
dUde !!ollaterul issues being confirmed). 

3 18S,5, Knowles V. l:'tate. 80 Ala. !J (Somer
ville, .J.: "The most a"ailahle mode of testing 
the nature and properties of flnid or drug. 
next to tlu,t of chemical analysis. is by it.~ 
efTect on the human system; that a liquor 
when taken in certain quantities intoxicutcd 

. or failed to intoxicate the person taking it is 
as eompeteut to pro"e or disprove its intoxi
cating qualities us it would be to prove th£' 
poisonous nature of a drug by the effect fol
lowing its ndministration"); 1891. Brantly 1.'. 

State, !l1 Ala. 47, IS So. 816 (selling spirituous. 
etc .• liquors; the effect of the liquors upon 
the purchasers, admitted~; 18!l3, Stat£' r. 
Lind.)en, 87 la. 702, 704. 54 N. W. 1075 (mix
ing ingredients of a drink hefore the jur~', ex
l'iuded as Ilot bearing on its into:dcatill~ 
quality; compare §§ l1im. lWO. post); 1SSli. 
State V. Pfefferle, 36 Kan. !lO. !l1. 12 Pnc. 406 
(whether a beverage .. phrenix" was intoxi
rating: its elieet in ~timulating and intoxi
cating ,·ari,.us vergons. admitted); 1890, 
State r. Adams. 4A Kan. 1~5. 24 PIlC. 71 
(wlwtlll'r a he"erage "cider" was intoxicating: 
its effect in intoxicating those who drank it. 
admitted): 1885, Fairly C. State, 63 Miss. 
:n3 (that. a person W:15 made drunk by cer
tain bitter~. admitted to slHlw that they were 
spirituous): 1889. Com. v. Reyburg. 122 1'a. 
:!99. :JO.'j. )(j At!. 351 (the effect felt by persons 
drinking a liquor. admissible to show whether 
it was spirituous): 1004. State t'. Good, 56 
W. Va. 215, 49 S. E. 121 (sale of an intoxi
cating liquor cnlled "Rikk": the purchase 
and usc of the same drink in similar bottles 
b~' other persons about the same time. with
out intoxicating effect, admitted; citing 
other rulings). 

Compare the citations in § 439. allIe, § 1159, 
{l"st. 
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§§ 430-465J CORPORAL EFFECTS: OTHER PERSONAL I~JURlES § 458 

same way the tendency of 8. projecting spike in a gate to catch and tear the 
garment of a passer-by may be evidenced by instances of such tearings, 
or the tendency of a part of a highway to make the feet trip upon it may be 
shown by instances of trippings. The ma;;s of precedents dealing with the 
use or other injuries (or " accidents ") as evidencing the dangerousness of a 
place or a machine are concerned with an inference of precisely this form, 
'i.e. an inference as to the harmful tendency or capacity of the machine, high
way, building, or track, as indicated by the occurrence of such harm to 
human beings in other instances. 

1. There is no objection from the standpoint of the character rule (ante, 
§ 199); for the object of the inference is not to show previous acts of human 
negligence, nor even (directly and necessaril:-') a present negligence. The 
purpose is merely to show ,J,e nature of the machine or the place, as haying a 
tendency to produce such huma.n injuries; just as copper acids ma:-' have a 
tendency to destroy herbage or str~'chnia a tendenc~' to produce convuisiolls. 
If it can be shown what that tendency is, it ma~' then be possible to show 
that the maintenance of a place or machine of that tendenc~' i.e. likely 
to cause such harm is negligence, But this additional conclusion is not 
necessarily invoh'ed in the evidential purpose, which seeks "imply the iltus
tration of the nature of the thing or the place by its ohser\'ed effects, 

Xor is there any yirtue in the invocation of the maxim 'res inter alios 
acta'; that principle concerns the law of Judgments, and has nothing to do 
with the logic or probatiYe yalue of evidence. 

Equall~' immaterial is the argument, occasionall~· heard, that" the jury are 
trying the 'merits of this particular accident and none other," This is true 
enough; but just because the "merits of this particular accident" have to 
be investigated, it is necessary to learn the nature of the machine or place 
involved; and in learning its nature, the eyidential view cannot be confined 
to the precise moment of the accident in question. That nature, being 
more or less continuous. has exhibited itself at other times and in other 
instances; and it is both rational allll praetical to look at other instances 
from which that nature is to be ascertained. 

The onl~' principles that. '('an effect the exclusion of such instances are those 
of Rele\"aney and of Auxiliary Policy. What is their bearing? 

(a) The principle of Relevancy, as already noted (allte, § +!Z), requires 
that the other instanees of injuries received should ha H: occurred under sub
stantiall~· similar circumstances. The application of this principle has 
alread,\' been sufficiently illustrated. Note, however, that a double inference 
usually is necessar~', i.e. from the other instances to the tendenc~r or con
dition at the time of their occurrence, and then from the tendenc~' or concli
tion at that time to its persistence at the time in question. The principle 
governing the latter inference has also been exumined (ante, § 43i). But , 
often this double inference is treated by the Court as a single one, and an 
instance occurring at a remote time is disposed of as not occurring ulldel' 
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§458 EXTERNAL EVENTS, CAUSES, AND CONDITIONS (CRAP. XVI 

similar circumstances. Yet there is in reality a second inference involved, -
as may be seen where a prior tendency or condition is shown by direct testi
mony (ante, § 437) and not by instances of its effect, and then the inference 
is made from the prior to the later condition. It is enough to point out that 
there do come into play these two inferences, and that hence an instance may 
be excluded either because the circumstances were not similar or because 
the time was too remote. 

(b) The principle of Auxiliary Probative Policy, as already noted (ante, 
§ 443), requires the exclusion of such instances wherever, by the introduction 
of many new controversial points, there would result a confusion of issues, 
an unfair surprise, or an undue prejudice, i.e. disproportionate to the use
fulness of the evidence. Occasionally a Court is found excluding such evi
dence absolutely and invariably because of this gencral possibility, and with
out regard to its actual operation in the case in hand. Such a trcatment is 
unnecessary and finical. The rational and practical way is to exclude such 
evidence when it does in the r.ase in hand clearly involve such consequences, 
but not otherwise; and to leave its treatment to the discretion of the trial 
Court, guided by this principle (ante, § 'i-H).l 

§ 458. 1 All the foregoing principles of a wagon striking a car-rail; the fact admitted 
§§ 442-449 are here illustrated; in particular, for the plaintiff that otber similar injuries 
the principle for negative instances (§ '148) is bad been thus received, and for the defendant 
important. that the rail was constantly ('rosBed in safety; 

ENOLA!o."!>: 1866, Crofter D. R. Co., L. R.I. "a knowledge of the cxperiencc of others • . . 
C. P. 300 (injury on a dcfective staircasc; ma:: cnable the jury to weigh all the cvidence 
e\·idence from the defendant was admitted before them in the light of thc rule that like 
without question, that about 43.000 persons causes operating undcr like conditions produce 
ha.d passed over it without injur.v during the like results "); 1893, ~chlaff v. R. Co., 100 
previous year, in which alone it had been used). Ala. 377, 378, 388, 14 So. 105 (formcr injuries 

UNlT£D STATES: Federal: 1882, District of other perS()DS at a bridge. cxcluded); 1896. 
of Columbia D. Armes. 107 U.S. 519.52'1, 2Sup. Birmingham f. Starr, 112 Ala. 98. 20 So. 424 
840 (injury on a sidewalk; that othcr persons (similar falls at the same place about th ... same 
had fallen at the same place, admitted; the time, C.(J. a month betoM or after, admitted; 
objection of confusion of issues .1eld not ap- but not of falls at other times or at times Ull-

plicablc where the cvidence was not disputed; specified); 18[)7. l\layer 11. Building Co .• 116 
a much cited casc, and a good opinion); 188r" Ala. 634. 22 So. 859 (defecth·c cornice; c,·i-
Osborne v. Detroit, 32 Fed. 36 (injury at a de- dence that one or more persons had ~tood 
fective sidewalk; a former injury of the same s[lfely upon another cornice of the same build
sort at the" sume neighborhood" to two other ing similarly constructed, excluded): 1899. 
persons. admitted. both to show the defective Southern R. Co. v. Posey, 124 Ala. 48(;. 26 So. 
condition and to show notice to the defendant) ; 914 (another's experience at same guard-r:til 
1896. Scott v. New Orleans, 21 C. C. A. 402. three weeks before, admitted); 1904. Da,·is r. 
75 Fed. 373 (injury on a sidewalk; othcr Karnman, 141 Ala. 4.79. 37 So. 789 (injury at 
previous accidents at the same place, ad- a machine; prior defccts of operation, ad
mitted); 1897, Patton v. R. Co., 27 C. C. A. mitted); 1915. Southern R. Co. 1'. Lcfan. 195 
287, 8ll Fed. 979 (previous derailments at the Ala. 295. 70 So. 249 (injury at a switch; 
same place, receh'ed); 1914. Evans v. Erie R. whether the switch had continued in use for a 
Co., 6th C. C. A., 213 Fed. 129 (collision of a yeur thereafter without repairs. held Ildmis
train with an automobile at a crossing; other sible; one judge diss.); 1915. Woodward Iron 
accidents at. the same crossing. admitted to Co. v. Spenccr, 194 Ala. 285. 69 So. 902 (injury 
show" the dangerous character of the place ") ; at a slippery track; whether anybody had 
.1labama: 1872, Mobile & M. R. Co. v. Ash- slipped there beforc, inadmissible) ; 
craft. 48 Ala. 15, 32. semble (that the trains California: 1869. Martinez v. Plancl, 36 Cal. 
had run oli the track seven or eight times in 578 (fall of another person at the same pussage
the previous month, admitted. to show its way six weeks before. excluded; following 
condition); 1891. Birmingham Union R. Co. Collins v. Dorchester, :\1as~.); 1903, Dyus v. 
1>. Alexandcr, 93 Ala. 133, 9 So. 525 (injury by Southern P. Co., 140 Cal. 296, 73 Pac. 972 
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.2. There would probably have been little difference of practice in the use of 
this class of evidence, if there had not been an early series of precedents in 
Massachusetts, beginning with Collins v. Dorchester, which attempted to cast 
discredit on the use of this evidence, and laid down an absolute rule of ex
clusion. That ruling proceeded from the point of view both of Relevancy 
and of Auxiliary Probative Policy, though without any full consideration 
of either reason; and, coming at a comparatively early date, served for a 
long time as a stumbling-block to many Courts whose instinct would have 

(prior fall of a derrick. admitted. to show it3 years of children falling into other such cellars. 
def('ctiveness); 1906. Sheehan v. Hammond. admitted. as .. bearing remotely" on the que&-
2 Cal. App. 371. 8-1 Pac. 3-10 (injury at a tion); 1886. Gilmer t'. Atlanta. 77 Ga. 688 
telephone factory; that no such injury had (injury by tripping over roots of a tree pro-
been received before. exclUded, but on the jeeting across a sidewalk; the fact of another 
futile and absurd ground tlmt .. thc owncr person having tripped at the same place some 
cannot. by way of excuse show that no prior days before. admitted) ; 
injury had occurred"); 1917. Sellars v. South- Illinois: 1882, Aurora v. Brown, 12 Ill. App. 
ern P. R. Co .• 33 Cal. App. 701. 166 Pac. 599 131 (Lacey. J.: "The defect claimed in the 
(injury in a railroad yard; lack of prior walk was that it was so smooth that it was 
accidents, here excluded because conditions dangerous to travel on account of travellers 
were not shown similar); 1918, Long v. John slipping down upon it. How could it be 
Breuner Co., 36 Cai. App. 6:;0. 172 Pac. 1132 told whether men's feet would slip while pass
(slipping at a store-entrance: that another iug over it unless by experiment or trial, or 
person had twice slipped at the same place, to what extent or how badly they would slide? 
held admissible on the facts) ; .. " Where it is attempted to be shown what 
Colorado: 1!l07. Diamond Rubber Co. r. has happened to others simply to illustrate a 
Har!>'D1an, 41 Colo. 415, 92 Pac. 922 (inju!>' physical fact before or after the occurrellce 
at a sidewalk obstruction; that other persons being investigated, if the conditions arc the 
also had tripped on it, excluded; an old- same, we call soc no objection "); 1889, Hodges 
fashioned decision. citing Collins~. Dorchester, v. Bearse, 129 Ill. 89. 21 N. E. 613 (that no 
et al.) ; accident had happened during the 4l yeare 
Connecticut: 1863, Bailey~:Trumbull. 31 Conn. of an elevator's use. rejected. apparently be-
581 (omnibus upset into a ditch by an alleged cause the evidence of negligence was strong) ; 
highway defect; the fnct received that on the 1893. Libby t'. Scherman, 146 Ill. 540. 34 N. E. 
next morning. before any change in the place, 801 (whether the taking out of a barrel from a 
a loaded cart al"l> upset at a plnce 15 or 20 pile of barr.-ls could be done without causing 
feet distant, the distance not being SUch as to the pile to fall; experiment with similar barrels 
destroy the substantial similarity of con- similarly arranged. in which they did not fall, 
ditions); 1865. Calkins v. Hartford, 33 Conn. excluded. partly because it was imp05sible to 
57 (injury by a fnll on an icy sidewalk; that secure identical conditions, and because a con
many persons had passed at the time without fusion of issues would occur. partly because 
inconvenience, admitted; .. if the plaintiff had the question was not whether the pile would 
offered evidence that a number of people had necessarily fall, but whether it was dangerously 
actually slipped upon it, this would have been likely to fall if the single barrel were taken out) ; 
strong proof that it was in a slippery and dan- 1894. Bloomington 1>. Legg, 151 Ill. 9, 13, 37 
gerous condition .• " Men aln'aye act on N. E. 696 (injury at a drinking-fountain; 
such e\'idence in deciding whether they will similar injuries admittt'd to sb.ow dangerous
risk their limbs or not. Wby then should not ness of the place; quoted ante, § 451); 1897. 
proof that a number of persons passed over it West Cbicago St. R. Co. v. Kennell~', 170 Ill. 
and did not slip be admitted as tending to 508. 48 N. E. 996 (that in a car-accident. others 
show that it was not in a slippery condition? ") ; were thrown down in the same car, admitted) ; 
1875. Taylor v. Monroe, 43 Conn. 42 (see 1899. Illinois C. R. Co. r. Treat, 179 lll. 576, 
citation ante, § 439); 1876, Tomlinson v. 54 N. E. 290 (injury at railroad platform; 
Derby. 43 Conn. 562 (that other wagons ran prior injurl' to another at ~ame place, admitted, 
into the sa'.iIe hole in the road. admitted); after defendant's evidence that no other such 
1879, Wilso .. :. v. Granby, 47 Conn. 75 (previous injuries had been receh'ed); 1902, Tuylorville 
similar loads carried over other brid::es, ad- v. Stafford. 196 Ill. 288, 63 N. E. 824 (that 
mitted to show whether or not they were be- others had stumbled over the same place, 
yond the capacity of the bridge) ; admitted. as showing" that the common cause 
Georoia: 1878. Augusta v. Hafers, 61 Ga. 48 of the accidents is a dangerOu5 and unsaf(' 
(injury by falling into a cellar-door opening on thing"); 1905. Mobile & O. R. Co. 1'. Vallowe, 
the street; two instances within five or six 214 Ill. 124. 73 N. E. 416 (injury at a coal 
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led them to receive such evidence. Its fallacies, from both points of view, 
were first clearly exposed by Mr. Justice Doe, of :i\ew Hampshire, in his 
classical opinion in Darling v. Westmoreland (quoted allie, §§ 4-!4, 445); 
and from that time the tide of rulings began to turn. The ensuing cases 
show how an abso~ute rule of exclusion, like that of Collins v. Dorchester, is 

chute; absence of injuri,)s at that plae!> for the 
severnl years it I.:\d b-:.m in IJBe, offered to ~how 
its safety, exci .. ,t!,-d, 011 the ground of mul ti
farious issues; the o)Jlly "Icgitimate purpose of 
such evidence is to show notice", under § 252, 
ante); 190i, Chic,lgo, H.!.&: P. R. Co. 1', 

Rathneau, 225 Ill. JiS, 80 X. E. 119 (freight 
car injury; that th.! witlleSd did not know of 
any prior instnll';!) of a "st~lke being high 
enough to strike the rail ", allowed); HlOi, 
Chi~ag{) 1' •• Jarvis, 220 Ill. 014, !:!O N. E, 10;'9 
(fall at a coal-hoI,,; priur falls of teu or ele"eu 
other people, admitt{'d to show" that the com
mon causc of the a{'cidel\ ts was a dangerous 
and unsafe thing "); 19:.!0, Moore r. 13l0oming
ton D. & C. R. Co., 295 Ill. 03. 128 N. E. 7:.!1 
(death at a railroad crossing; former accident~ 
at the same crossing, excluded, the con
ditions Ilot beiug similar) ; 
Indiana: 1881, Delphi ~. Lowery. 74 Ind. 
520, 525 (former injuries to other persons at 
the same bridge, admitted; following Darlillg 
~. \Vestmoreland and repudiating Collins t'. 
Dorchester, but not distinguishing bet.wcen 
the present principle and that of showing 
notice to the city, aTlle, § 252); 1883, Ka"e r. 
Flack, 90 Ind. 205. 209, 214 (injury at the 
drive-way of grain-scales; the fact that others 
had passed iu safety, excluded, becausc "men 
may and do use unsafe places without re
ceh'ing injury, but this does not show that a 
place proved to be relllly dnngerous is not so" ; 
but evidence of other injuries there was re
ceived to show knowledge; compare § 4-18, 
ante); 1884, Bauer t·. Indianapolis, 99 Ind. 
56, 60 (injury at a sidewalk; that others 
had passed the same place in safet~·, excluded; 
first, because of the collateral issues in\'t,h'ed, 
following Kidder v. Dunstable, Mass., iTtfra.
and, secondly, because the evidence pro"ed 
nothing, as in Na\'() v. Flack, supra); 1888, 
Louis"ille N. A. & C. R. Co. v. Wright, 115 
Iud. 3i8, 393, 16 N. E. 145, 17 N. E. 584 (in
jury at a low bridge on a railway; the former 
occurrence of three similar acciden t5 at the 
Bame place, admitted) ; 1S94, Salem S. &: L. Co. 
v. Griffin, 139 Ind. 141,38 N. E. 411 (injury at 
a mill-tramway, by being caught between a 
wiudow and a car; another's prior injury in the 
Bame way, admitted); 1909, Laurie Co. ~, 
McCullough, 174 Ind. 477,90 N. E. 1014 (per
sonal injury by slipping on an oiled floor in a 
store; that no similar accidents had occurred 
during a number of years of user of such floor
dressing, admitted); 1910, Laurie Co. v. Mc
Cullough, 174 Ind. 477, 92 N. E. 337 (ir.jury 
on 1\ floor dressed with oil; that no accidents 

had occurred elsewhere from the use of sucb 
oil under similar cir~umst:lI\ces, admitted; 
Na,'c v. nack and otller cases, distinguished); 
I oU'a: In thi_ jurisdiction the principle of 
notice (atLle, § 25:?) is frequently not dis
tinguished from the pre~ent principle; 18!:!2, 
Hudson r. R. Co., 59 Ia. 581, 13 N. W. 735 
(a horse caught his foot between rail and plank 
lit a crossing; a similar injury at the same place 
to another person's horse six months before, 
excluded, for reasons of auxiliary policy); 
1888, Hoyt v. Des Moines, iO In. 4aO, 41 N. W. 
U3 (injury nt a sidewnlk; the rnll of another 
person on the same sidewalk. exrluded, he
('"u"e it did not appear thnt it occurr('d at the 
saUle place); lS90, Matthews v. Ccdar Rapids, 
1;0 la. 4S!!. 4;; X. W. 894 (states that the pre
('cdin~ ruling would be dOUbtful. if the Question 
wl're an opcn one); 1890. Brooke r. R. Co .. 
~I la. ;;11. 4i N. W. 74 (Granger, J.: "It 
is al~o urgl'd that the testimony of K. as to the 
experiments in placing his foot between the 
rails, showing where the foot would be caught, 
and where not. were erroneously admitted. 
\"(' rl'gard it as (·Iearl" competent. A ,'ery - . 
important fact to he known W:lS whether, with 
the 8ituation or til!' rnil~, :t foot could or would 
hI' likely to be (·aught. We can hardly imagine 
t('stimon~' that would hetter ~how the fact than 
~uch experiments. 'fhe shoe that Brooke wore 
was before the jury. and the witness who made 
thl' experiments was there, and the relative 
size of the shoes worn by ench could be 
knowll "); 1895, Hunt t'. Dubuque, 90 Ia. 
314, 05 N. W. 319 (that other people had 
stumbled at the part of the sidewalk in Ques
tion. admitted); 1897, BrY"e v. R. Co., 103 
In. 065. i2 ~. W. iSO (that no accident had 
occurred at a bridge during its nine years' Itse. 
excluded~; 1901. Bailey t'. Centcn'i11e, 115 la. 
2;,}. 8S N. W. :li9 (sidewalk; that other per
sons hnd fallen at the same place, admitted. 
.. for the purpose of calling the \\;tness' atten
tion to the wal k " ; compare § 655, posl); 
1906, Heinmiller 1:. Winstoll Bros., 13~ Ia. a2, 
107 N. W. 1102 (cited post. § 461, n. 2; Hud
son v. R. Co., 8upra, apparently aiwroved, ig
noring the iuten'ening cases) ; 
KaTts<l8: IS80, Topeka v. Sherwood, 39 Kan. 
690, 18 Pac. 933 (injury by tripping against II 
projecting plank in December, by tilting it up 
in passing; the fact received of constant tilt
iugs of this sort from March to Dccember, and 
of four other falls, three before and one after 
the fall in question, at the !,8me place but not 
ou the snme plank; "the plaintiff must pro"e 
that it was uIlllafc to walk over . . . ; the 
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nowadays rarely attempted; and the two principles of releV'anc~' and aux
iliary policy are usually applied anew to each instance, as they ought to be. 
Strictly as a prceedent. Collins v. Dorchester applied only to injuries in a 
highwa~', but its influence was to be seen in opinions upon c\'idence invoh'ing 
other sorts of injuries, and even, to some extent, over this whole group of 

simple fact that there were frequent aecido)nts 
on this part of the sidewalk would tend to show 
that it was unsafe; ... this walk had been 
tested by actual usc, and this c\'idence tended 
to show that it was dangerous and unsafe"; 
the argument of surprise rejected. for the ques
tion was liS to the condition of the sidewlIlk and 
the defendant ought to he prellUred); 1904. 
Cunningham t'. Clay. 69 Kan. a7:3. i6 Pac. 90i 
(Topeka v. Sherwood followed: admitting the 
fright of other tellm~ to show tho nature of a 
highwa~' obstruction) : 
Kentucky: 1904. Yates I'. Co\·ington. 119 Ky. 
228.83 S. W. 592 (defeeth'e sidewalk: frequent 
instances of falls by other persons at the same 
place. admitted; foUtJ",;ng Dist. Coletnbia ~. 
Armes. U. S" etc.); 
MailU): 1855. Hubbard r. R. Co .. a9 Me. 506 
(injury at a place where the highway was dug 
away; pre\'ious upsctting~ of carriages at that 
place. exduded. for t.he reasons of auxiliary 
policy and because there were otlwr ways c.f 
ascertaining the nature of the place); 11S.9. 
Parker T. Publishing Co" 69 Me. 1 i3 (fall at an 
ele\'ator-well; former injuries at the place. ex
cluded. for reasons of auxiliary policy und on 
the uuthority of CoUins v. Dorchester. Mass.) ; 
1886. Branch 1'. I.ibbey •• 81\11'. a:H. 5 Atl. i1 
(injury in the highway; that others had 
drh'en safely over the same place. exduded. for 
ren.."Ons of surprise and confusion of is.~ues) ; 
Maryland: 1886. Baltimore & Y. T. H .•. 
Leonhardt. 66 1\1d. iO. is. 5 Atl. 346 (injury 
on a horse-car; whether an aecident. had e\'er 
before happened in that way. excluded; "the 
jur~' was trying the merits of thi~ IJartirular 
accident and none other"); ISS!). Baltimore 
& Y. T. n. 1'. State. il 1\1d. 573. 5.5. 584. 18 
Atl. 884 (injury at a dangcrou8 place in a road: 
whl'thcr during 32 year~ Pllst thl're hud ~en 
nny complaint of the dangerousness of this 
plare. excluded. because" it was no answer" 
if the place was unsafe: no authorities cited 
and no understanding of the question shown. 
in either of these two rnBe.); H;(l:!. Wise r. 
Ackerman. i6 Md. 3i5. :mo. 25 Atl. ·12-l (eleva
tor-injury; similar injury to another employee 
at a like elevator in the same building. ex
cluded); 1919. Hager~town & F. H. Co. t·. 
Wingert. 13a l\Id. 455. 105 Atl. 53i (personal 
injury alighting from a car; the cllrriage of 
100.000 passengers in the same car without 
injury. considered); 1921. Cordish r. Bloom, 
81 Md. 138. 113 A tl. 5'S (injury on sidewalk; 
injuries sustained by other persons at the same 
point. held admissible "under the peculiar 
circumstances of this case". as cumulath'e 

• 

evidence of notice. not expressly di:!approving 
Wise t'. Ackerman in rejecting stich facts as 
c\;dence of condition. but \'irtuaUy allowing 
~uch usc of it; why should not t he Court 
frankly acknOWledge the correct rule?); 
Ma.<slJI'huse/ts: 1850. Collins t'. Dorchester. 
6 Cush. 396 (injury on a highway. through a 
supposed failure of a railing; that another 
r;erson. riding there under similar circum
stances. had suffered a similar accident. ex
duded below. as "a coUateml issue". which 
would "rt_ult in testing one point in dispute 
hy another"; this ntling was nffirmed; :\[el.
calf. .J.: "It wa, testimony ('oncerniug ('01-

Iateml facts. which furnished 110 legal presump
tion as to the principal facts in dispute. and 
which the defendants were not. hound to he 
prepared to meet": ('iting Standi,ih r. Wash
burn. anle. § -l51); 1854 .. \ldrich ". Pelhllm. 
1 Grny 510 (want of a railing as It ddect in n 
highway. when t.wo teams pa8~ed ('(It'h Other; 
the defendant olTered t.o Mhow that \'arinus other 
persons hlld pa.;sed ea('h other lit that p!:ice 
in the same WilY without injury; held. im
properly IIdmitted. he('all!'C "eaeh of the:ie 
('a.~e" would present a distinct i8l;ue with all 
its attendant cir('umstan('e~. and in\'oh'e the 
('onscquences contemplated in Collins I'. Dor
('hester"): 1858. Kiddl'r ,'. Dun,table. 11 
Gray :H2 (issue ns to the ~ondition of a snowy 
road; that others had pa,;~ed in 5nf('t)'. cx
duded); lSi!. Lewis r. Smith. 10. :\[as8. a:~4 
(action for mllles lost hy insllffieicnt arrange
ments on the ferryboat transporting thrm; 
that 8u('h a boat had hel.'n run for thirt~· year~ 
pre\-iollsly without such un injury. eX('llldl'd); 
18i2. Schoonmaker r. Wilbrnh:ull. llO :\1:1>;5. 
134 (following Collins r. Dorch!',;ter. Aldrich 
1'. Pelham) ; 188·1. Pe\'erly I'. Boston. 1:11) :\lass. 
360 (injury on a ferryboat through ('aH'hing the 
hand in a gate raised by an unautiloriz('d per
son; issue as to the nef~(!s,ity of protecting the 
gatl': that no arcidcllt had e\'('r hefore hap
IJened at the gate. exclud(·d); 1sn:l. :\lan'in r. 
Xew Bedford. 158 :\1a55. -l(j4. -l6G. :l:~ ~. E. 605 
(that no injury hnd ever occUlred there before. 
excluded); 1894. Knowlton. J" in Bemis r. 
Temple. 162 Mas:;. :H:!. :145. a8 ~. E. !I'O 
(referring to the~e cases ao decided on the ground 
of ~urllrise and confusion of is~ues. hI' remarks 
that "in most of these cases" the applications 
of the principle to the faets "nrc generally 
deemed satisfactory". while "in others ... 
apart from authorit~·. it may be" that the 
fact olTered "as a simple experiment might 
well have been pro\'ed"; the majority ap
prove this opinion; sec quotation antc. § 0\14) ; 
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evidential material. But Mr. Justice Doe's opinion utterly discredited it 
as an obstacle to the investigation of truth; even in its own jurisdiction it 
was gradually narrowed in its effect; and it would there presumably no 
longer be followed, even upon its precise state of facts. The precedents, how-

1896. Flaherty t. Powers. 167 MlISs. 61. 44 N. E. way. admitted; overruling Gregory v. De-
1074 (injury at a machine; .. the habit of the troit U. R. Co.; admitting the o\-idence 
machine to spatter. down to just before the not merely to show notice. but to show the 
accident". admitted to show tho "behavior of defecti\'e condition of the highway); 
the machine"); 1898. Spaulding v. Lithograph Minnesota: 18n. Phelps v. Mankato. 23 Minn. 
M. Co .• 171 Mass. 271. 50 N. E. 543 (injury b~' 276. 279 (injury at a post in the street; that 
the scat of machinery tipping up; that it had "other teams had run into it". admitted to 
tipped up before. admitted. as "instructi\'e lIS show its "dangerous character"); 1881. Kelly 
to what happened to the plaintiff"); 1001. P. R. Co .• 28 Minn. 98. 100. 9 N. W. 568 (in
Cohen v. Hamblin & Russell Mfg. Co.. 186 jury at a crossing; that" similar accidents 
Mass. 5-14. 71 N. E. 948 (injury to a child at a occurred by reason of the same defect. as 
machine; prior injuries to other children at tending to show that the absence of the plank 
the same machine. excluded); 1907. Yore~. rendered the crossing unsafe". admissible; 
Newton. 194 Mass. 250. 80 N. E. 472 (up- but an accident at a different place and in a 
setting of a wagon in a highway; the effect different mode was exdud\!d); 1887. Phelps 
of the highway on other wagons during five r. R. Co .• 37 Minn. 4S7. 35 N. W. 273 (difficul
ycars. held not improperly exduded in the tie:l experienced by other tf!wellers in crossing 
trial Court's discretion); 1910. Walker v. a plnce alleged to be unsafe were admittc:d; 
Williamson. 205 Mass. 514.91 N. E.885 (prior Mitchell. J.: "There WIlS cvidence tending. to 
fall of a block. held not improperly excluded show that the highway was in substantially the 
in discretion); 191:3. Williams r. Winthrop. same condition during this time as on the day 
213 Mass. 581. 100 N. E. 1101 (highway de- of the acrident. except thllt the obstruction was 
fect; Collins v. Dorchester followed): 1913 increased.... A:I to the materiality and 
Williams v. Holbrook. 216 MI~s. 239. 103 N. E. competence of this e\'iden"e there is no rooll1 
633 (that other machines had skidded at that for doubt. . .. It is the practical test of 
place. held admissihle in discretion) ; common expcrience. of tea the most sati~fac· 
Michiuan: 1885. McCool v. Grand Rapids. 58 tory e\'idence"): 18S9. Doyle v. H. Co .• 
Mich. 41. 46. 24 N. W. 631 (that another per- 42 Minn. 79. 82. 43 N. W. iS7 (whether a rail 
son had constantly driven O\'er the same part was dangerous by being wora out. and ~plin-
of the highway without injUry. admitted); tered; thut a witncs~ had in 23 years' expe-
1889. Dundas v. Lansing. 75 !\-lich. 499. 508. rienc.c ne\'er heard of an injurY from a rail so 
42 N. W. 1011 (other accidents to other people splintered. admitted; •. if "tlch e\'id~nce [of 
at the particular place. admissible to show that former injuries] is admissihle to show that what 
the place .. was not reasonnbly safe and fit is complained of was of Il dangerous character. 
for tra\'el"); 1S91. Lombar v. East Tawas. it must be that e\'idcnce would be admissible 
86 Mich. l·t. -IS N. W. 9-1i (injury lit n holo in on the other side to show th'lt in a long and con
a plank in the walk; that others had before stant uoe of ~uch in8truIllentalitics accidents 
fallen into the ~:lmc hole. admitted. to show had been unknowu; that wl)uld be a proper 
the existence and nature of the defect); ISO:!. means of ~howing that 1\ thing which was not 
R~tan v. H. Co .. 94 Mich. 146. 53 N. W. 1094 obyiollsly dangerolls was not in fact so"); 
(injury in a sidewalk-hole; that others had lSD5. Burrows v. Lake Cryslal. 61 Minn. 357. 
caught their feet in the hole. admitted); 189:3. 6:J N. W. 745 (similnr a,'cident.~ to other pedes
Corcoran 1'. Detroit. 95 !'Ilich. 8-1. 5·1 N. W. trians nt the $ame place in a walk; question 
692 (highway defect; that another person resen'cd) : 
"broke hiA hUgg)'" at the sume place ahout .Missouri: ISS5. Hipsley r. R. Co .. 8S Mo. a-ls. 
the same lilllc. ('xcluded; no aut.horities cited); a5·1 (injury by derailment; "other accidents 
190·1. Gregory t'. D<'troit U. H. Co .• 138 Mich. 011 other parts" of the road. excluded); 1S97. 
368. 101 N. W. 546 (prior accidents at the Grane)' v. n. Co .. 1,10 )10. 80. 41 S. W. 2-16 
same place, excluded; .. such testimony is only (a boy thrown down by the alleged suction of 
admissible to shoW notice and knowledge air from a pussing train; the effect of air upon 
of the defects", which was here conceded; mail sacks thrown from moving trains. ex
the al>O\'e cases prior to Corcor:ln v. Detroit arc eluded as not analogous in conditions); 1006. 
ignored); 1905. Vander Velde ~. Leroy. 1-10 Charlton t'. St. Louis & S. F. Tt. Co .. 200 Mo. 
Mich. a59. 103 N. W. 812 (that others had 413. 9S S. W. 529 (proximity of a crane; 
iullen off the same sidewalk. excluded. the con- another person's former experience. admit ted) ; 
diticns ha\'ing been materially changed); '\'CII) Hampshire: 1817. Griffin v. Auburn. 5S 
1908. Woodworth v. Detroit United R. Co.. N. II. 121 (whether a tree was dangerously 
153 Mich. 108. 116 N. W. 549 (similar prior ncar the highway; coliisif)n~ of other person~ 
wagon-accidents at the same place in a high- with the tree, admitted. in the trial Court'M 
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ever, in the various jurisdictions still show traces of its early misleading 
influence. 

3. Distinguish here (1) the use of other injuries to show notice of a defect-ite 
or dangerous place (a,nte, § 252); in some of the rulings, both points are de
cided; in others, the present principle is ignored; (2) the inference of a 

discretion); 1895. Dow 1). Weare, 68 ~. H. :H5. other and similar effects. both before and after 
44 Atl. 489 (highway injury; similar accident the cffects were produced which form the sub-
to another person at that place sC\'cral days jcct of the trial"); 1890, GiI\rie D. Lockport. 
before. held admissible in the trial Court's 122 N. Y. 403. 25 N. E. 357 (injury in the high-
discretion); 1900. Whitcher v. R. Co .• 70 ~. H. way; the fall of another person two years 
242.46. Atl. 740 (experiments made since the before at the same place. excluded; previous 
accident. in stepping from cars. admitted); injuries declared generally admissible to show 
1909. Fisher D. Boston & 1\1. R. Co .. 75 N. H. that the place as tested by use is unsafe; but 
184. 72 At!. 212 (injury at a platform; passage here the time was too remote; see anle. § 437) ; 
of other persons withQut injury. admitted); 1899. Fordham v. Gou\·erneur. 160 N. Y. 541. 
New J CTsey: 1869. Tempcrance Hall Ass'n 55 N. E. 290 (injury on sidewalk; stumbling 
u. Giles. 33 N. J. L. 2GO (injury by falling into of others on the same evening on the same 
an area by the sidewalk; testimony of a wit- plack. admittl'li) ; 
nes.~ that there had been no such injury there North Carolina: 1900. Raper ~. R. Co .• 126 
b('fore. though 10.000 persons had passed there N. C. 563. 36 S. E. 115 (accidents at other 
yearly. excluded. partly because similarity crossing8 similarly constructed. admitted) ; 
of conditions was not sho\\'n, partly because Ohio: 18n, Insurance Co. v. Tobin. 32 Oh. 
of surprise and confusion of issues; tbe opinion. St. 90 (previous instances of steamboat dis-
which is not consistent in its language, is orten asters occurring through snags. etc .• and yet 
understood by other Courts to go further than without an~' shock or other coincident indica-
it docs. and next to Col\in~ v. Dorchester it has tion. excluded. on account of surprise and Con-
done most to influence erroneous rulings); fusion of issues); 1883. Sinton r. Butler, 40 
1907, Bobbink v. Eric R. Co .• 75 N. J. L. 913. Oh. St. 158. 168 (falling of all elevator; that 
69 At!. 20-1 (that other horses had caught their it was" in constant use for well nigh five years 
feet in a railroad frog. excluded); 1909. Alcott without accident". admittcd) ; 
~. Public Sen'icc Corp., 78 N. J. L. 482. 7·1 Oklahoma: 1903. Kingfisher c. Altizer. 13 Ok!. 
Atl. 499 (wagon caught ill a track-switch; 121, 74 Pac. 107 (injury on a defecti\'e bridge; 
other incidents of a ~imilar sort at the same other prior l1ccidents at the same place, ad-
place. from a to 13 da~'s before. held admis.ible; mitted to show the "state of repair"); 1915. 
Temperance Hall Cnse distinguL~hcd, and im- Chickasha v. White, 45 Okl. 631, 146 Pac. 5i8 
pliedly disapproved) ; (other accidents in the highway. admitted; 
Nelo York: 1873. Dougall v. Champlain Co.. following Kingfisher t'. Altizer); 
56 N. Y. 7 (dangerousness of a place on a steam- Prrlll.~!Jlrania: 1879. l\Innsfield C. &: C. Co. D. 

boat deck; semble. that others had fullen o .... er- McEnery. 91 Pa. 185. 192 (defective bridge; 
board there. or th/lt no uccident had before eltperience of others in passing over it. admitted 
occurred there. admissible); 1877. Baird v. to show its condition): 1920. L~:nch ~. Meyers-
Daly. 68 N. Y. 550 (thut a scow. alleged to be dale E. L. H. & P. Co .• 268 Pa. 337. 112 At!. 
unseaworthy. had or had not experienced 58 (death from 1m electric shock by a wire in 
similnr accidents on pre\'ious similar occasions. the plaintiff's house; shocks received by other 
IIdmitt~d); 1877. Quinlan ~. Utica. 74 N. Y. persons served by defendant's plant, both 
603. IIffirming 11 Hun 217 (injury by slipping through the same transformer and through 
on a sidewalk; the ~lipping und fulling of others a different one. held udmissihle to show COIl-

upon it while it was in the same condition, dition of the plant) ; 
admitted); 18b;. Pomfrey 1". Saratoga SpriIlg~, Rhode Islalut: 1898. Anderson V. Taft. 20 
10·\ N. Y. ·Hill. -lG9. 11 N. E. -13 (injury b:, R. I. 3G2. 39 Atl. 191 (injury in a highway; 
slipping on snow and ire; that another person that no such accident had happened there for 
hnd fallen in the sume ph\ce. admitted); 1890, ::!O years. excluded; fo\l'lwing Temp. Assoc. t. 
Hoyt r. R. Co .• 118 X. Y. 399. 23 N. E. 50.5 C::,'" N. J.; ignoring Darling V. W,,~tmorc-
(a wagon getting into a hole in the street; to land); 1S!)9, State V. Mowry. 21 R. 1. 376. 43 
S!lOl\' that the wagon wus defective. a similar At!. Sil (injury by diversion of unill8ulated 
happening tQ it the next day in another place current; shocks received subsequentl~' by 
was received. as showing .. that such defect others at the same place. admitted to show the 
tended in theory and operated in practice to condition as to insulation) ; 
overturn the wagon. and thus put this case in .soulh Carolina: 1887. Bridger t·. R. Co .• 
line with that numerous cbss of cases holding 27 S. C. -I5G. 3 S. E. 8GO (injury at a turntable; 
that. where a defect is shown to exist. that fact former injuries of ot.hers there. excluded. unle~8 
ma~' be legitimately strengthened by proof of hrought to defendant's knowledge; no authori-
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§ 458 EXTERXAL EVENTS, CAUSES, AND CONDITIOXS [CHAP. XVI 

defect from the nr." fact of the injury in issue (ante, § 442), and the related 
presumption of negligence from the m.ere fact of injury (post, § 2509); (:3) the 
ji;cing of the memory of a highway defect by the occurrence of a prior accident 
(po.~t, §§ 655, i30); and (-1) the inference of an admission of negligence from 
8ubsequent repairs (allie, § 283). 

C. INS'l'AXCES OF ME:\'TAL ASD MORAL EFFECTS, AS EVIDENCE 

§ 459. General Principle. There is no reason wh~' the tendency or qualit~· 
of an object of external nature should not sometimes be as easily ascertain
able from its mental or moral (psychological) effects as from its corporal or its 
material effects. Where the issue is as to the existence of a tendency to pro
duce pS~'chological effects, the tendency can usually best be proved b~· adduc
ing instances of such effects, if they ha\'e attended the use or operation of the 
thing in question. For example, if on looking out of the window of a COIll-

tics cited, and no appreciation of the nature day and with a me:1suring rule found the ditch 
of the question); 1898. Pearson v. Spartanburg to be three feet wide and t.wo feet, deep ") ; 
Co .. 51 S. C. 480, 20 S. E. 193 (bridge collapsing 1900, Sullivan v. D. & H. Canal Co., 72 Vt. 
under a road-engine; cracking of the bridge 35:3, 47 At!. 1084 (absence of accidents at rail-
at the former passing of such an engine, ad- road platform for 30 years, excluded, because 
mitted) ; the condition~ were not shown the same); 
Utah: 1802, Hurd t'. R. Co., 8 Utah 241, 243, HlOI, Lynds v, Plymouth. n Vt. 216, 50 At.1. 
244, 30 Pac. 082 (whether an enginl'started of 10Sa (prior injuries to other persons at the same 
itself; similar sturtings of other engines, ex- bridge. admitted); 1010, Thayer t·. Glynn, 
eluded, but of the same engine. admitted); O:J VI. 25i'. IOn At!. 8a.! (l'xperiml'nt as to a 
1898, Snowden v. Coal Co., 16 Utah 366, 52 collision, with a different horsl' :md automohile, 
Pal'. 5fJO (injury in a mine by the falling of a - admitted); 
.. clod"; that others had been injured by the Wa.,hinoioll: ISfJi', Elster t·. Seattle, 18 Wash. 
falling of this "clod", rejected, on the theory 304,51 Pal'. :W·l (injuries at the sallie place in 
that it was an attempt to use other negligent the sidewalk t.o other perfiOIlS a wl'ek or ten durs 
acts, under § 109, anie; no notice taken of the hl'fore, admitted); 1901, Hansc>n t'. Seattle 
present principle); 1920, Barlow t'. Salt. I.ake L. Co" 41 Wash. 340, sa Pae. 102 (prior :le-
d!; U. R. Co., 57 Utah 312, 194 Pac. 665 (injury cidents at the same and similar cog-wheel~, 
by slipping on a gravelled platform; to nega- admitted); looa. Smith v. Se:lttle. a:l Wash. 
tive the platform's dangerous condition. 481,74 Pac. 6i'4 (trap-door in a sidewalk; fallM 
defendant offered to show that in 18 months of other persons at the same place, admissible 
50,000 tickets were sold to that station and to show the condition of the sidewalk; follow-
no other injury was reported, excluded; ing Elster v. Seattle and District t'. Arme~, 
.. the proposed testimony ... has no e\'iden- U. S., ,<u]lra); 1904, Franklin -~. Engel. :J4 
tiary force whatsoever"; the opinion's failure "'ash. 480. 76 Pac. 84 (preC'eding cnses (01-
to pl'rceive the logical distinction hetween lowed); 1913, Armstronp: T. Yakima Hotel Co" 
proof and evidence is discouraging; all that 75 Wash. 471, 135 Pac. 23:3 (anothC'r fall at 11 

logicians e\'er wrote on the principle of § 448. stl'P 47 days before. admitted, nn change o( 
ante, might as well not have been written) ; conditions being shown; but improperly 
Vermont: 1835, Lester v. Pittsford, 7 Vt. 158 limit('d to the purpose of showing notice); 
(admitting a pre\'ious pasaing O\'er the same WiRcon .• in: 1887, Phillips v. Willow. i'0 Wis, 
road with safety; no question raised); 1860, 6. 3·1 N. W. 731 (a stone obstructing the high-
Kent v. IAncoln, 32 Vt. 591 (injury by being way uncI o\'erturning a sleigh; that others 
thrown from a wagon while crossing a water- a bout the same time had collided \vith the 
bar; that -others were thrown or jolted at the stonl', excluded; sec quotation ante. § 443); 
salOe place, admitted; such effects would bp. 1S9-!' Barrett v. Hammond, 87 Wis. 654, 657,58 
.. in the nature of experiments to show the N. W. I05a (prior injuries at the same place, 
actual condition of the rond "); 1867, Walker exl'luded); 1901. Kroider r. Wisconsin R. P. & 
v. Westfield, 39 Vt. 247 (injury hy being thrown P. Co., 110 Wis, 645, SO N. W. 662 (prior in
out of a wagon which got into n mudhole; juries at a machine. excluded); 1905, Garske 
C.'s similar experience a day or iwo later, re- v. Ridgeville, 123 Wis. 503, 102 X. W. 22 (prior 
ceived, as no more irrelevant than" if the wit- instance!! of safe driving at a highway defect. 
ness had testified that he went there the next excluded). 
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fortable home the persons on the high,vay are observed to be shuddering and 
turning up their ulster-collars, a natural inference is that the temperature 
without is extremely cold. Or, if on looking some distance ahead, as one drives 
through a street, all the vehicles are observed to be turning aside at a certain 
apparently vacant spot in the road, a natural inferenee is made that some 
obstruction exists. such as a pavement-hole or a broken eleetric wire. 

This sort of inference from human or animal conduct is of constant sen'ice 
in daily life, and claims also an important part in the realm of evidence for 
litigated issues. It is of especial importance and utilit~" because of the 
absurd and fantastical extent to which the prohibitions of the Opinion-rule 
(post, § 1917) ha\'e been pushed; for if no direct testimony is to be per
mitted, by persons who can say (fm example) whether a place was danger
ous or safe, it becomes all the more necessar~' to grant the largest possible 
scope to circumstantial evidence by specific instances of the effects pro
duced on human or animal conduct by the use or operation of the thing in 
question. 

A possible objection is found in the Hearsay rule; i.e. in looking to a per
son's conduct as evidencing the material cause of the conduct, are we not 
drtuaUy receh-ing the person's hearsay assertion as to the cause? 'I'he 
Hearsay rule excludes extra-judicial assertions onl~ .. i.e. deliberate utterances 
in terms affirming a fact (post, § 1:~(j2); and, although in effect an inference 
from conduct may be the same in result as an inference from assertion, never
theless the two are distinet. Xor does the policy or spirit of the Hearsay 
rule apply; for that policy is to test the assertions of persons regarded as 
witnesses, by learning the source of their knowledge and b~- e"llosing its ele
ments of weakness and error, if possible; and where the evidence is not deal
ing with a person's assertion as derh-ing force from his personal character, 
knowledge, or experience, it is not within the scope of the policy of the Hear
say rule. Ko doubt the line is sometimes hard to draw between conduct used 
as circumstantial evidence and assertion used tcstimonialh-.1 Xevertheless , 
the difference is a real one; and the preceding topics illustrate amply the 
acknowledged propriety of using conduct circumstantially. 

Another objection that ma~' Occur is that the conduct of another person is 
not to be taken as a stmularrl deterlll inil/g Icgal duty. This is undoubtedly 
true; but it is eas~' to distinguish between the conduct of another person as 
a standard of duh- and the same conduct merely as evidence of the nature of • • 
the thing which is the subject of the duty. The importance and sufficiency 
of this distinction is dealt with elsewhere (11Ost, § 461).2 

§ 459. lOne of the. difficult cases where the 
line has to he drawn the use of Conduct as 
evidench:g Consckusness has been fully 
discussed (aniI'. § :7.(5). and reference may be 
made to that exposit.ion for 3 mort' elttended 
examination of the question. as also to the 
discussion 1}(J~1. §§ 1362. 1788. under the Hear
say rule • 

: it i~ here impossible to collect all the 
cases defining this standard of care; yet many 
of them indirectly lead to an evidential rule. 

In a few jurisdictions it is settled that the 
u;;ual ~ondllct of other persons is or itself a 
legal ~tundard of care; e.o.: 1905. Boop t'. 
Laurelton L. Co .• 212 Pu. 5~3. 61 Atl. 1021. 
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In general, then, the phenomena of other.y' se?wations and conduct effects 
psychological, or mental and moral (for the term is immaterial, and no one 
word expresses the entire notion) may serve to evidence the tendency, ca
pacity, or quality of a material object of external nature, precisely as corporal 
or material phenomena may evidence it. The principles of Relevancy and of 
Auxiliary Probative Policy, as already examined (ante, §§ 442, 443), will 
determine the admissibility of a given piece of evidence. In general, the 
former requires that the circumstances under which the other conduct occurs 
should be substantially similar; the latter allows the exclusion of relevant 
evidence wherever it would, in the case in hand, involve an unfair surprise, 
an undue prejudice, or a disproportionate confusion of issues and waste of 
time. 

§ 460. Measures of Time, Space, Light, Sound, Difficulty, or Capacity, 
as evidenced by Hnman Sensations or Conduct (Noises heard, Objects seen, 
Distances walked, Trains stopped, Work perfol'med, etc.). In general, all 
those material conditions and qualities of material objects in external nature 
which become effective with reference to the ordinary sense-perceptions and 
muscular activities of human beings or animals may be evidenced by specific 
instances of such effects, used subject to the limitations of the general 
principles already noticed. 

Thus, a condition of light may be evidenced by instances of other persons' 
experience in seeing or identifying under similar circumstances; I this appli-

§ 460. 1 Federal: 1898, Baltimore & O. R. perimented, in company with another, "be-
Co, v. HelenthaIl, 31 C. C. A. 414, 88 Fed. lHi tween the same hours of a similar star-light 
(whether a child could be seen on the track; night", was rl.'jected, because" the difference 
experiments assumed admissible, but whether in men's visions and the uncertainty as to 
the similarity of conditions was for judge or the exact quantity of light on both nights 
jury, left undecided; it need not ha \'e been; would render the proof too uncertain"); 
of course it is for the judge); A.labama: 1897, Illinois: 1893, Painter 11. People!, 147 Ill. 444. 
Louis\'iIle & N. R. Co. v. Hill. 114 Ala. 587, 459, 35 N. E. G4 (whether from a certain po-
22 So. IG9 (whether children could be! recog- sition a person below in tllC hOllse could be 
nized on Il trestle at a certain dist:mce; wit- recognized; experirnents tried by both side!s, 
nesses placed similar children on the trestle "if compe!tent at all", held of little weight, 
and then observed them from mrious dis- owing to the difficult:: of testing the substnn-
tances; excluded because the conditions were tbl similarity of conditions as to light, etc.); 
"too variant"); 1903, Sherrill t'. State, 138 1904, Hauser 1'. People, 210 111. 253, 7I N. E. 
Ala. 3, 35 So. 129 (experiments, llS to the pos- 416 (burglary; whether the accused could be 
Bibilitr of seeing Iln affray, made afterwards, identified as testified to, allowed to be shown 
under conditions not shown to be the same, by tests of visibility made under the same con~ 
excluded); California: 1898, People v. Woon ditions) ; 190,3, Chicago & E. 1. R. Co. v. Crose, 
Tuck Wo, 120 Cal. 294, 52 Pac. 833 (experi- 214 III. 602, 73 N. E. 865 (experiment as to see
ments three months later as to the possibility ing a railroad track, excluded, because the 
or distinguishing persons from a certain point, conditions were dissimilar); Indiana: 1880, 
not improperly rejected in discretion, the Jones v. State, 70 Ind. 83, 8·1 (murder; ex
conditions not being similar); Florida: 1905, periments by sitting at night near tho window 
Spires v. State, 50 Fla. 121,39 So. 181 (whether in a room with a fire and a lamp to Bee whether 
a person could be recognized by the flash or a a person without could be recognized, rejected; 
gun; an experiment. for that purpose in the 'Vorden, J:: "The experiments wera not 
jury-room, held not improperly refused in made at the house whcre pjgg was shot, but 
the trial Court's discretion, chiefly because elsewhere; it would probably be difficult, if 
similarity of conditions was not shown); Gear- no'. impossible, to make an experiment els~ 
uia: 1846, Sealy v. State, 1 Kelly 220 (whcther where under just the circumstances that existcd 
an object could be dbtinguishcd at night at a at the time Pir-g was shot, including the 
certain distance; evidcnce of one who had ex- extent and situation of the lights in the room, 
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eation of the principle includes broadly all cases of the possibility of mistaken 
identity, as shown by other instances of mistaken recognition; 2 a condition 
of sound may be evidenced by instances of other persons' experience in 
hearing under similar conditions; 3 the th/le required for walking or riding 

the extent of light or darkness outside, the 
quality of the window glass, etc."); Iowa: 
1894, Burg r. R. Co., 90 Ia. 106, 116, 57 N. 
W. 680 (tests under similar conditions, to de
termine whether u person could be seen on a 
truck, admitted); .III arylal1li: 1899, Richard
son v. State, 90 Md. 109, 44 At!. 999 (experi
ments in identifying other persons by the light 
of the same street-lamp under similar condi
tions, admi!:'Sible) ; :fl.! assachusctis: 1907. 
Baker 11. Harrington, 196 Mass. 339, 82 N. 
E. 33 (fall on a hall-stairway; experiments 
and observations under conditions substan
tially tho same, to test the light, held not im
properly admitted in the trial Court's discre
tion); 1914. Trask v. Boston & Mainp E. no., 
219 Mass. 410, 106 N. E. 1022 ,,,ollision /1; 
grade crossing; to "vidence the daZZling effect 
of an electric light there placed. a witness' re
peated experience nt the same place was held 
properly excluded, because the conditions 
were not shown to be substantially similar); 
Michiua7l: 1888, Stone v. Ins. Co .• 71 Mich. 
81, 38 N. W. 710 (death by slipping into an 
e:tcavation in tho sidewalk; the impressi'ln 
reeeh'ed by one approaching it on the next 
night under the same circumstances. admitted) ; 
Mississippi: 1908, Harrison 11. Southern R. 
Co., 93 Miss. 40. 46 So. 408 (experiments as 
to distance at which a trespasser could be 
seen on the track, aUowed); New Hampshire: 
1904. Healey v. Bartlett, 73 N. H. 110, 59 At!. 
617 (whether a testator was in such a position 
that he could see the attesting witnesses; ex
periments allowed in the trial Court's discre
tion) ; New Jersey: ) 863, Berckmans I). Berck
mans, 16 N. J. Eq. 12i (admitting experiments 
as to the possibility of seeing a certain event 
testified to) ; North Carolina: 1900. Cox v. 
R. Co., 126 N. C. 103, 35 S. E. 237 (experi
ments as to how far a man could be seen, ad
mitted); Ohio: 1853, Smith 11. State. 2 Oh. 
St. 517 (the injured person asserted that he 
had recugnized the nccused in the dark by the 
flash of the pistol as it was discharged outside 
his window at him; e\'idence of experiments 
under similar conditions showing the impossi
bility of such a recognition was dedarcd ad
missible; Thurman. J.: "It was certainly 
lawful to disprove this statement by showing 
the impossibility or natural improbability of 
its being true. This is not denied. but it is 
said it could not be done by proof of experi
ments. If not, how could the proof be made? 
• .• Again, it is urged that the experi
ments in question were not made by looking 
through the same window pane that H. looked 
through. But docs that deprh'e them of all 
value? Is there such a difference in common 

window-glass that the judgment could not in 
any degree be aided by an experiment made 
with an other pane ?") ; 1899, Schweinfurtb 11. R. 
Co., 600h. 215.54 N. E. 89 (experiments witb 
men in a buggy, and an engine and train. made 
under circumstances similar to those of an 
injury sued for. and on the spot in the jury's 
presence, admitted); Oreuon: 1920, State v. 
Holbrook, 98 Or. 43. 192 Pac. 640 (murder; 
whether the smoke of a gunshot could have 
been seen; experiments admitted); Texas: 
1921, Panhandle v. S. R. F. Co .• Haywood, 
- Tex. Civ. App. , 227 S. W. 323 (experi
ments with a child on a track, admitted); Utah: 
1897. Young 11. Clark, 16 Utah 42, 50 Pac. 832 
(experiments as to the possibility of seeing a 
child on a railroad bridge, received); l'iruinia: 
1922, Norfolk & W. R. Co. 11. Henderson. Va .. III 
S. E. 277 (death of a child: tests as to visibility • 
on the track. held admissible in the trial Court's 
discretion); West Viruinia: 1899. Bias v. R. 
Co .• 46 W. Va. 349, 33 S. E. 240 (experiments 
made on the rnilroad-track. in the jury's 
presence. to show how far a person could be 
seen. allowed): Wisconsin: 1899. Emery v. 
State. 101 Wis. 627.78 N. W. 145 (experiments 
as to time of disappearance of daylight, not 
admitted, because not under sufficiently simi
lar conditions). 

2 1824. R. v. Robinson. Annual Register. 
1824. App. 23 (larceny. evidenced by a wit
ness to the act; the defendant, to show mis
taken identity, called a witness who "had seen 
two persons in custody very much resembling 
the prisoner"; "about six weeks ago he met 
a young man so much like the prisoner that he 
was quite surprised at the resemblance ") ; 
1882, White t'. Com. 80 Ky. 483 (the witness 
met the accused's double and was so strongly 
impressed by the identity that he twice ap
proached him to speak to him as the defendant) ; 
1850. Com. 11. Webster. Bemis' Rep. 281. 5 
Cush. 295, 302 (murder; after testimony that 
the deceased had been seen alive on the streets 
since the time alleged, evidence in rebuttal was 
offered that other persons had mistaken a 
certain man for the deceased. the fact indicating 
the existence of a similar person; excluded, 
unless the persoll himself was produced; un
sound). 

I Cal. 1899. People 11. Phelan, 123 Cal. 
551, 56 Pac. 424 (experiments as to hearing 
of sounds, made under conditions substantially 
similar, admitted); 1899, Sonoma Co. 17. 

Stofen, 125 Cal. 32, 57 Pac. 681 (experiments 
as to the sound produced by kicking a safe
door. admitted. as made under substantially 
similar conditions): Co/a. 1900, Starr v. Peo
ple, 28 Colo. 184, 63 Pac. 299 (whether a con-
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a certain di.Yiancc,4 or for stopping a. train within a certain distance,· 
may be eddenced by other instances under s:milar conditions; the height of 
a cattle-guard, with reference to the possib;.iit~· of cattle leaping it, may be 
evidenced by instances of what cattle 113','e done with similar fences; or the 
amount of animal feed, by the quantit~· consumed b~· othcrs.6 

There is therefore no reaSOh wJ!.f other miscellaneous instances of observa
tion and experiment should not be reech'cd, subject to the foregoing limita
tions of principle.7 

versation could be heard at a certain point; 
experiments under essentially the same con
ditions, held admisFihll'); Kall. 18!J(j, ~Iis
souri P. R. Co. t'. Moffatt, 5H Kan. UHi, ·H 
Pac. 607 (railway killing at a cro8sing; 10 
show whether the sound-signals could ha ,",' 
been heard, evidence was held admissible froll! 

L persons who had stood at the spot Ilnd listened, 
.. if the test is made at the place and under 
substantially similar circumstances"); 1\)00. 
Johnson v. Chicago, R. 1. & P. R. Co., 80 Kan. 
456, 10:3 Pac. !JO (railway-crossing injllry; 
experiments made under similar ("onditions to 
determine whether truin noise would be dead
ened by adjacent IlInd formation, etc., held 
admissible); Md. l!J02, Gllmhrill t·. Schooley, 
!l5 Md. 260,52 Atl. 500 (experiments us to the 
range of hearing of a voice, held admissible) ; 
J\fa.~s. l!J06, Dow v. Bulfinch, 192 Mass. 2S1, 
i8 N. E. ·116 (experiments to show whether 
('on\'ersation could be di"tingui~h('d in un 
adjacent room, held not improperly excluded 
in discretion); Minn. IS!)!), State r. Smith, 
is Minn. a62, 81 N. \\". 1 i (whether Ii \'oi~e 
could be heard, etc .. at a ('ertain point; re
sults of experiml'nts. admittl'tl). Compare 
§ 222. aILie. 

'1699, Spenerr C(lwpl'r', Trial. 1:3 How. 
St. 'fro 1162, 1178 (eddC'n('c rereh'erl of ex
periments mllde in walking 10 Ow rh'cr, to 
show thut it was impossible for thC' defendant 
to go und return within a certain tillle); 181'7. 
Khnowski r. n. Co., 601 Mich. 27\), 286, 
31 N. W. 2.(5 (experimen Is made by pro
ceeding alon~ tho saUle road as the pl:lintifT 
just hefore the Bame train approached the 
cro~sing, to determino whether it could he 
safely made, excluded, because t.he distllnce~ 
and other conditions were not shown to be 
similar; Morse, J., disH.); 1900, People r. 
Gotshull, 123 Mich. 47·1, 82 N. W. 27-1 (time 
of going Il distance; time taken by certain 
young men experimentally, not admitwd to 
show time taken by an old man who was ill) ; 
1888, Stute r. Flint, GO Vt. 304, 308, 317, 
14 "AtJ. 178 (time required to walk II certain 
distance; experiments in wulking it, admitwd 
in spite of partial dissimilarity of conditions). 

5 1881, Augusta & S. H. Co. v. Dorsey, 68 
Ga. 235 (to show whether un engine could have 
been stopped in time, the engineer related 
IInother instunce in which he llUd done it under 
similar circumstances); 1914, Holzewer v. 

Metrop. St. R. Co .. 261 :\10. 3i!), 169 S. W. 102 
(tl'~t of tillle of car-stoppage, excluded fllr lack 
of a proper tihowing); WI4, Beckley I'. Alex
ander, 77 ~. n. 255, HO AU. S7S (experim('n~ 
in st.opping an aut.olllobile; left 10 the Irinl 
Court'~ discretion): Hi!)5, Byers I'. R. ('n., !H 
Tenn. :l-I5, :!!I ~. W. l:!fI (:In experilll('nt e\·i· 
denced that it was impossiblo to stop u truin 
under the conditions in whil'h the uefend:lIlt 
failed to ~top t.he train); !!lOa, Hichmond P. & 
P. Co. v. Rucks, 101 Va. 487, 4·1 S. E. 70!1 {time 
required for sloppiug car~ (If a suhstantiallr 
different construction, oxduded). 

e ISSG, Chicago & X. W. R. Go. r. Hart, 22 
Ill. Api>. 200 (on the question whether a cattl.,. 
guard wa." of such a cCJIIstructioll that domestic 
:lIdm:lIs could readily step O\'C'r, evidence was 
offered that ('(}WS, heifer,;, stel'r~, and horses hnd 
repeatedly been !'('en )Hlssing CJ\'er; Bilker, 
P. J.: "A fact that i1h'titrates by experiment 
the condit.ion of the subjec·t-lIIatter of the issue 
in contl'Overs\' is not ('ollateral to that i~'ue. hut • 

is dire!"!. evide/we I",arinl; on it "); 1871, Carl-
ton t'.nescox, 107 Mass. ·110 (price of huy fed to 
the defendant'S horse; tho quantity fed Iwing 
in is~u(·, e\'idence of .. how lIluch hay an ordi
nary horse will eut or consume in a w('ek". ClC

('Illded. since the horse was with I,he dl·fendunt 
III be doctored. :1IId theTl'foTC not in ordinary 
I'fJlldition); IS95, Harwood's Adrn'l( r. R. Co., 
li7 Vt. uu-l, :l:! Atl. 7:10, scmllle (th:lt other 
cattle-guards, similarly drclImshmced, and of 
like puttern, had sufficiently restrained cattlc, 
received to show Ihllt the one in question was 
"deqUllte) . 

7 Frdcral: IS!)7, West. Pub. Co. t'. Lawyers' 
Coop. P. Co., 2r. C. ( •. A. H,IS. in Fed. 756 (the 
issue beillg whether the headnole~ mlloe by the 
defendant'~ edil.l)rs from the plaintiJT's rep()rl.~ 
were merely copied from the plaintiff's head
nows to these fCports or were made hy origin:;1 
lahor und study of the report.~, the plaintiff 
argued that the period of time between the pub .. 
Iication of these report.~ find that of the defend
ant's headnotes made original study impos
sible; the defendant's offer to hU\'e his editors 
show their capacity for speed in the master's 
presence was held not improperly rejected in 
the trial Court's discretion, in view of the condi. 
tions being there much rnore favorable to high 
speed than at the time of the milking of the 
headnows in question); 18\)9, Golden Heward 
l\f. Co. r. Buxton M. Co., 38 C. C. A. 228, 97 
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§§ 430-465] MEASURES OF TIME, SOU);,D, DISTAXCE, ETC. § 460 

In general, when a question arises whether at a certain machine, house, 
field, mine, or other thing, a certain act can be done, under given conditions 
of time, strength, skill, or achie\'ement, "one way to do", in the language 
of Mr. Justice Doe (quoted allfe, § -1-15) " is to speculate about it; and another 
way is to try it "; and it is a crude error to suppose that the law of evidence 
here "prefers speculation to experience, abhors actual expcriment, and 
delights in guesswork." 

Cornpar'e hcre (1) th~ lise of other instances of a particular person's strength 
or skill, to show his individual strength or skill (ante, §§ 220-223); and 
(2) the propriety, in the prcsel~t class of cases, of performing the experi
ments before the jur.'I, instead of pro\'ing thcm by witnesses (post, §§ 1150-
11(31). 

§ 461. Measure of Negligence, Danger, Insufficiency, Unreasonableness, 
Cruelty, Unskilfulness, or their opposites, as evidenced by Similar Conduct or 
Habits of other Persons or Animals (Horses' Fright, Passengers' Behavior, 
Safeguards for Railroads, Highwa.ys, and Machines, Commercial Customs, 

Fed. 413 (tresPflS3 by mining a CJuantit,' of ore 
on the Jllaintiff'~ I'rt'rni,,('~; to pro,'e t~e total 
amount takt'n. tht' defendant offered til pro\"(~ 
that the rute of output in its variou;; ~Ir)pcs \~'a8 
the same. and that the t<Jtal output dh'ided by 
the total number of workmen, and multiplierl 
hy the number of men working in the slopes on 
the plaintiff's prcmi~es. would gh'c the total 
tons of oro wrongfully taken; I!xeluded. be
cnus\:! on the facts confusing. unfuir. and un
nccessary); Cu/i/ornia: IS!!9. People !'. Hill, 
123 Cal. 571. :;6 Pal!. 44:1 (experiment as to 
gl'ttillg over a fence. improper b('cause not 
.11O\\"n to be !lIld('r similar conditiOlls); Iou'a: 
1890. :'Il(';\lurrin v. Rigby, SO Ia. 325. 45 X. W. 
1'77 (('l(periments a~ to the possibility of a rape 
on a stairway as descrihed by the plaintiff; re
jected. because .. the experiments were not 
made under such conditions as to size of pcr
sons as that the rcsults would pro\'c or disprove 
the claim of the plaintiff"); 1905. State !'. 
Donovan. 128 Ia. ·11. 102:-r. W. 791 (scduct.ion 
under hypnotism; defendant's powcr evi
denced hy other instances); 1906. Tackm:," I'. 

Brotherhood, 132 Ia. 64. 100 N. W. 350 (sui
cidl' by hanging with a bridle; (!xperiments 
with other perSODS under similar conditions. 
admitted to show the probability of a~cidentl1l 
death); Illinois: 1859. Jump(!rtz v. People. 21 
III. 408 (the defence having alleged that the 
dec(!ased committed suicidc. experiments w('rc 
made before the jury with screws, ropes. hooks, 
etc., to test the possibility of the d(!cea~ed III1\'
iog hung himself in the manner alleged by the 
Recused; the ohj(!ction WIIS made. amn!l'; 
others. that the conditions were not th(! same. 
The majority of the Court held that the verdict 
would not have been revcrsed for this alnne. 
hut declared that such experiments .. should be 
permitted hy the Court with Itrcat caution ") ; 
Louisiana: 1910, State ~. McKowen, 126 La. 

VOL. I 53 

107.5. 53 So. 353 (experiment as to the possi
hility (of carrying a corpse in a wagon, allowed) : 
Maryland: IS!lS. Baltimore C. P. R. Co. 1'. 

Conne)". 87 1\Id. 261. 39 Atl. 859 (to show 
whether a person could ride on a street-car in a 
certain way, the fact that persons had ridden or 
could ride on similar cars of the same line was 
excluded); Ma.i.~achU8ett8: 18:39. Salem I. R. 
Co. ~. Adams. 23 Pick. 256. 258. 264 (deceit in 
the sale of shoes; the plaintiff claimed that 
they were so packed in boxes, and the boxes so 
arranged. as to induce deception; to disprove 
thi:,. their apparent cundition. (!tc., as examined 
ab0ut the sume time and under the same cir
cumstances by another pcr;;on, was admitted) ; 
Michigan: 1874, People v.l\1orrigan. 29 Mich. 
5 (n pocketbook had been stolen from a coat
pocket while on the wearer; the fact was ad
mitted of experiments made at a tailor's to 
determine the possihility of the theft, the coat 
being then .. in the SlIme condition in which it 
had been at the alleg(!d r,obb(!ry"); 1878, 
tTl rich v. People, 3() l\-rich. 245 (rape; experi
ments made in lifting girls over a fence as 
alleged by the compl:tinant. to show the impos
sibility of this, excluded, because of liability to 
unfairness and becausc the lifting was rot 
material); Nebraska: 1897, Davis v. State, 51 
Ncb. 301, 70 N. W. 984 (train-wrecking; to 
answer testimony that it was impossible with a 
monkey-wrene;" to remove certain nuts. testi
mony was admitted of one who had so removed 
similar nuts, the conditions being similar); 
Utah: 189&, Hayes r. R. Co .• 17 Utah 99. 
53 Pac. 1001 (whether .m engine could pass a 
shed safely; experiment with another engine 
under similar conditions, allowed); Wisconsin: 
1904. Zimmer v. Fox R. V. E. R. Co., 123 Wis. 
643. 101 N. W. 1099 (experiments na to riding 
on a car. held allowable in the trial Court's de
termination as to similarity). 
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§ 461 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

Malpractice, etc.). [f a person is in the house and wishes to know whether 
he needs to take out his umbrella with him, and the condition of the atmosphere 
makes it difficult to see whether it is raining, he may look at the passers-by, 
and observe whether their umbrellas are lifted. If he wished to ascertain 
whether a hill was too steep to descend in a wagon without a brake, he wouid 
learn something by observing whether the brake was applied to others' wagons 
in descending. If he observed the workmen in a powder-factory wearing 
felt shoes, he might infer that the tendency of the powder was to explode from 
the concussion or friction of ordinar~' shoes, and that felt shoes were necessary 
with reference to obviating this tendency. In all these cases, he is judging 
of the nature or tendency of a material object from its effects on the conduct 
of others. 

1. This tendency of the material object is usually not shown (as in pre
ceding classes of cases) by its direct effects upon senses or muscles as where 
a person uses his vision in sighting an object or feels pain upon eating a sub
stance but by its indirect effects, i.e. usually, by voluntary eondllet, ex
hibited in avoiding or conforming to the supposed tendency of the object. Thus, 
the wearing of the felt shoes is that sort of conduct which the person is forced 
into in order to avoid the consequences of explosion by friction; the raising 
by the traveler of the protectiYe umbrella is what he is put to in order to es
cape a drenching; and tIle use of the brake is resorted to for ayoiding the 
danger of slipping down the hill. Xeyertheless, the conduct is equally cogent 
evidentially as indicating the tendenc~' of the material object. The only 
difference is that it approaches a degree nearer to the line between testimonial 
and circumstantial evidence, and thus raises more distinctl~· the question of 
the Hearsay rule. This possible application of the Hearsay rule was the 
renson for the exclusion of such evidence in Wright v. Tat/lam; but this ques
tion has already been referred to (ante, § 459), and it is enGugh to say that the 
rule has ne\'er been thought applicable except in Wright v. Tatlul1n. 

2. The chief difficulty here is of another sort. It arises from the necessity of 
distinguishing between the use of such facts evidentially and their use as 
involving a standard of. COluiuct in substantive law. The distinction is in 
itself a simple one. (1) The conduct of others evidences the tendency of the 
thing in question; and such conduct e.g. in using brakes on a hiIl, felt 
shoes in a powder-factory, railings around a machine, or in not using them -
is receivable with other evidence showing the tendency of the thing as dan
gerous, defective, or the reverse. But this is only evidence. The jury may 
find from other evidence that the thing was in fact dangerous, defective, 
or the reverse, and the maintenance was or was not negligence, in spite 
of the above evidence. (2) Meanwhile, the substantit'e law tells them what 
the standard of conduct for negligence is; and this standard is a fixed one, 
independent of the actual conduct of others. To take that conduct as fur
nishing a sufficient legal standard of negligence would be to abandon the 
standard set by the substantive law, and would be improper. This conduct 
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§§ 430-465) MEASURES OF NEGLIGENCE, DAXGER, SKILL, ETC. § 461 

of others, then, (1) is receivable as some c\'idence of the nature of the thing 
in question, because it indicates what is the influcnce of the thing on the 
ordinary person in that situation; but (2) it is not to be taken as fixing a 
legal standard for the conduct required by law. 

This distinction is patent enough, but it is sometimes judicially ignored. 
Such evidence is sometimes improperlr excluded on the erroneous suppo~ 
sition that the mere reception of it implies that it is to sen'c as a lcgal standard 
of conduct. The proper method is to reeei\'c it, with an e~'Press caution 
that it is mcrely evidential and is not to sen'e as a legal standard. The 
correct treatment of it is well illustrated in the following two cases from the 
same jurisdiction: 

186i, COLT, J., in Ca8.~ v. R. Co., 14 All. ~S (issue as to the care due from a bailee for 
hire): "What constituted such care [due and ordinary ('are] was a question of fact to be 
judged of with reference to all the circulllstaIlees, and especially with reference to the de~ 
gree of care whieh other pcrsons engaged in similar business in the vicinity were in the habit 
of bestowing on property similarl~' situated." 

1868, WELLS, J., in ].I aYllard v. Bile!.', 100 l\Iass. 40 (issue as to the negligence of a dro\'er 
in losing cattle; an instruction was refused, that "if the defendant did the things that 
drovers of common prudence, engaged in the same bw;iness, ordlllaril~' do, he was not guilty 
of such negligence as \dll make him liable"): "This is not the legitimate application of e\'i~ 
dence admitted to show the uS1ml practice in similar cases. , .. What had been done 
by others previously, however uniform in mode it may be shown to have been, docs not 
make a rule of conduct by which the jury are to be limited and governed; it is not to con~ 
trol the judgment of the jllr~', if they see that in the case under consideration it is not such 
conduct as a prudent man would adopt in his own affairs, , .. It is evidence of what 
is proper and reasonable to be done, from which, together with all the other facts and cir~ 
cum~tances of the case, the jury arc to determine whether the conduct in question in the 
case before them was proper and justifiable," 

3. It is to be remembered that the principles of Relevancy and of Auxiliary 
Polity (ante, §§ 44!-444) apply here, with the same limitations as in the pre-

. ceding topics; i.e. (1) the conduct of others must have occurred under cir
cumstances substantially similar, and (2) there may be an exclusion of 
relevant eddence where in the case in hand it would, in the trial Court's opinion, 
invoh,c a confusion of issues and undue waste of time. 

In the application of this principle, then, the dangerous tendency of an 
object to frighten horses ma~' be evidenced by instances of other horses being 
frightened by it under similar circumstances.1 So, too, the tendency of an 

§ 461. I ENGl,.\ND: 1889. Brown ~. R. Co .. 
22 Q. B. D. 391 (0. heap of refuse and earth 
in a highway: to show its tendency to frighten 
horses, the fact was received of the shying 
of various other horses than the plaintiff's 
in passing the heap); 

U!'HTBD STATES: Connecticut: 1858. House 
~. Metcalf, 27 Conn. 631 (fright at a mill
wheel; to shew that the wheel in motion was 
calculated to frighten horses. other instances 
of such fright were received): 1871. Knight 
~, Goodyear Mfg. Co., 38 Conn. 438. 4{::! 

(fright of other horses of ordinary gentleness 
by the same whistle at the same place, ad
mitted to show the whistle's horse-frightening 
capo.cit\'); 1876, Tomlinson ~. Derhy, 43 
Conn. 562 (that another horse was frightened 
b~' a highway-defect. admitted); I IIdiana: 
lSS8. Cle\'eland R. Co. r. Wynant. 1 BInd. 
525. 17 X, E. 118 (injury through fright of 0. 
horse at a box-car; prC\;0115 fright of other 
horses at it. excluded: .. it is not a subject to 
be pleaded or proved. whether 0. box-car or 
any other particular object is naturally cal~ 
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§ 461 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

extraordinary situation to frigllten human beings (as when in a collision the 
reasonableness of a person's conduct in jumping or rushing out is in issue) 
may be evidenced by the conduct of other persons similarly situated.2 Where 
culated to frighten horses; this is to be de- Co., 68 N. H. 454. 3S Atl. 209 (fright of other 
termined by the Court and the jury. as applied horses "in the same or similar situation", 
to all the facts of the particular case before admitted); IS97. Valley t·. R. Co .• 68 N. H. 
them"; the mere statement of such a reason 546. 38 Atl. 383 (conduct of the same horse 
is its own refutation); Iowa: 1906. Hein- in passing the same pile of lumber tot other 
miller v. Winston Bros .• 131 la. 32. 107 N. W. times on the same day. admissible); Pcnnsyl-
1102 (horse frightened by a stenm shovel; rania: 18!JS. Potter v. Natural Gas Co., 183 
fright of two other horses on the same day at Pa. 575. 3!J Atl. 7 (previous fright of another 
the same place. admitted); 1!J13, Scbmidt v. horse at the same noise. admitted); Rhode 
Dubuque Co .. 136 Ia. 401. 113 N. W. 820 Island: IS!J!). Stone v. Pendleton. 21 R. I. 
(fright of other horses at the same bridge, ad- 332. 43 Atl. 643 (horse frightened by a heap 
mitted); Kansas: IS07. Topeka 'Yater Co. of sand; non-occurrence of fright by other 
v. Whiting. 58 Kan. 630, 50 Pac. 8i7 (fright horses at such heaps. excluded because tho 
of other horses at an open hydrant. received) ; remote and because the conditions were not 
Maine: 1867, Hill v. R. Co .• 55 iIIe. 438 (horse's the same); Utah: IS04. Tbomr.s r. Spring\·iIIe. 
fright at a whistle; fright of other herses 9 Utah 426. 430. 35 Pac. 5u3 (sh~'ing of other 
at the same whistle. admitted. to show" the horses at a hole. admissible); lVashi1l/1ton: 
usual eff~ct of this whistle on horses of ordinary 1909. Wilkie t'. Chehalis Co. L. & T. Co .. 55 
character"; the defendant might ha\'c shown Wash. 324. 10·1 Pac. 616 (one instance of an-
that "no horse had e\'er been alarmed by it"); other horse being frightcned at fresh meat. 
1884. Crocker v. McGregor. 76 Me. 282 excludl'd. appareutly on the principle of § 41, 
(whether escaping steam was likely to frighten ante.. the present line of authorities not eon-
horst's; the fright of other horses. well-broken sidered) ; WiscolZsin: 18S7. Bloor 11. Town 
and ordinarily safe. admitted; .. it tends to of Delafield. 56 Wis. 273. 34 N. W. 115 (fright 
show the capacity of the inanimate thing to of a horse ut a box-car; ihat numerous other 
do the mischief complained of"); Massa- horses had been drh'en past without fright. 
chusctls: 1894. Bemis v. Temple. 162 Mass. excluded. on grounds of auxiliary policy; no 
342. 38 N. E. 970 (whether a campaign-flag authorities cited). 
overhanging a street was calculllted to frighten 2 1872. Mobile & M. R. Co. v. Ashcroft .. 
horses; the effect of the flag under thc ~ame 48 Ala. 31 (conduct of others in jumping from 
conditions upon other ordinary hor.es. admit- the train. admitted); 1890. l\litcheII v. R. 
ted by the majorit}'; Knowlton. J.: "The Co .• 87 Cal. 62. 25 Pac. 245 (conduct of other 
inquiry was in regard to the effect of an inani- passengers. admitted to "show what they. 
mate object upon un animal acting from in- being in the same dangerous situation. deemed 
stinet; the only way in which knowledge prudent conduct"); IS09. Atlanta C. S. R. 
on this subject could be acquired is by ob- Co. v. Bagwell. 107 Ga. 157, 33 S. E. 191 
selvation of the effect of the object or of (screams of other people in a car just before s 
similar objects upon the animal. .. , The collision. admitted to show plaintiff's state of 
only possible difference in the results of mind before jumping); 1855. Galena & C. U. 
different observations would arise from the R. Co. v. Fay. 16 Ill. 558. 568 (conduct of 
difference in the horses". but this possible other passengers. admitted "as tending to 
difference is not substantial); loIichigan: 1889. show how the circumstances of apparent 
Smith v. Sherwood, 62 Mich. 159. 28 N. W. danger impressed everyone, and ... vin-
<;\)6 (fright of a horse at a hole in a bridge; the dicate it [the plaintiff's conduct] from rashness 
shying of other horses at the same hole ad- and imprudence from undue alarm "); 1899. 
mitted); Minnesota: 1903. Nye v. Dibley, Leary v. R. Co .• 173 Mass. 373. 53 N. E. 811 
88 Minn. 465. 93 N. W. 524 (fright of other (that other passengers were frequently con-
horses of ordinary gentleness. at a pile of stone, fused and got out on the wrong side of the 
admitted); Ne~ada: 1904. Powell o. Nevada train. left to trial Court's discretion); 1904, 
C. & O. R. Co .• 28 Nev. 40.78 Pac. 978 (fright Mullin 1.'. Boston Elev. R. Co .• 185 Mass. 522, 
of a horse at a whistle: fright of another horse 70 N. E. 1021 (injury received. while a passcn-
at the same whistle, admitted); New Hamp. ger. during s collision of cars; that no other 
ahire: 1812. Darling 11. Westmoreland. 52 N. passengers received any injury, admitted to 
H.40 (injury by the fright of a horse at a pile show the force of the collision, etc.); 1897. 
of lumber; previous fright of another horse. Holman v. R. Co .• 114 Mich. 208. 72 N. W. 
admitted; see quotations. antc. §§ 443. 444. 202 (conduct of other passengers in the same 
445); 1878. Gordon 11. R. Co., 58 N. H. 3!J6 car at the time of a collision, admitted as in-
(whether the noise of steam escaping from n dicating the existence of danger); 1877. 
locomotive was likely to frighten horses; the Twomley v. R. Co .• 69 N. Y. 161 (the issue 
fright of other horses passing under like cir- being the danger of a particular situation and 
cllmstances. admitted); 1896. Folsom v. R. therefore the reasonableness of the pis j n t.i.ll'8 
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the ordinary operation of a vehicle or place of work is in issue, with reference to 
the care to be used by passengers, employees, or highway iral'ellers, or the possibil
it~, of safely riding, standing, passing, coupling, or climbing in a certain manner, 
the same principle applies, though the risk is greater of the jury's improperly 
confusing the evidential effect with the legal standard of care.3 Where the 
conduct in jumping from a train, the action 
of other passengers was received, .. as cvidenc(l 
of what was deemed prudent b~' those in the 
same situation. having an interest to take the 
least and avoid the great.er hazard "); 18S6. 
Hallahan v. R. Co .• 102 N. Y. Hm. 6 ~. E. 287 
(the plaintiff was injured by a collision between 
the car and a mail-crane; he was allowed "to 
show that others in the car heard the noise of 
the collision of the crane with the car, the 
confusion being the result of the collision and 
showing the nature thereof "); 189!), Agulino 
r. R. Co., 21 R. I. 263, 43 Atl. 63 (whether a 
plaintiff WIl..~ negligent in belie\ing that. a train 
had come to a full stop; experience of other~ 
on the same train at other times, excluded). 

Distinguish the following: 1905, ~'oss v. 
Portsmouth D. & Y. R. Co .. 73 N. H. 246,60 
Atl. 747 (collision; that no other passenger 
had made compbint or cbim. excluded. on 
the principle of § 1080, post). 

3 For this reason, and al50 hecause the 
evidence is frequently offered from the wrong 
point of \;ew, most of the rulings exclude such 
e\'idence: ,1labam.a: 1891, Warden t'. R. Co., 
9·1 Ala. 277. 285, 10 So. 2i6 (brakeman riding 
011 a cross-beam in front of the engine; a 
custom so to ride, held admissible usunll~' as 
throwing iight on the propriety of conduct. 
but not admissible where the net was 'pcr S(,' 

negligent, as here:·; 1S!l2, Kansas C. 1\1. & 
B. R. Co. v, Burton, !l7 Ala. 240, 251. 12 So. 
SS (car left neur the main line; similar prin
ciple laid down); 1892, Andrews r. R. Co .. 
99 Ala. 439, 12 S3. 432 (simibr bets nnd ruJi:lg 
as in Warden v. R. Co.); 18!l3. lIiIl v. R. Co .. 
100 Ala. 447, 4.51, 14. So. 201 (stepping from 
one street-car to another by the foot-boards, 
the cars being in motion; a custom of others 
excluded, for the above reason); 18!)G, George 
v. R. Co., 109 Ala. 245, 19 So. 7S5 (going 
between engine and cnr, while in motion, to 
uncouple them; same ruling); Georaie.: 1803, 
Metropolitan S. R. Co. t'. Johnson. 91 Ga. 
466, 470, IS S. E. 8IG (crossing the street in 
front of ll. car; .. usual custom" of pedestrians, 
excl uded, as .. no measure of diligence" for 
plaintiff); 1/Iillois: 1883, Chicago R. 1. & 
P. R. Co. v. Clark, lOS Ill. 118 (usual mode of 
coupling cars. excluded; the Court not no
ticing the evidential use of the fact); 1900. 
North Chicago S. R. Co. 1'. I\:aspers, 186 Ill. 
24.6, 57 N. E. 849 (that other passengers were 
accustomed to jump 011 ll. car in motion, not 
admitted "for the purpose of establishing a 
standard of ordinary care"; correct distinc
tion not noticed); Indiana.: UllO, Grand 
Trunk We8t~rn R. Co. v. Poole, 175 Ind. 567, 

93 N. E. 26 (contributor~' negligence in going 
in front of cars to make couplings; custom in 
defendant's yards to do so. IIdmitted); Kan
S<13: 18!)0. Southern K. R. Co. v. Robbins, 
43 Kiln. 145, 23 Pac. 113 «'limbing the IlIdder 
of n box-car; the practice of others, excluded 
as creating collateral issucs); Jlf assachlleetta: 
1867. Hickey t·, R. Co., 1-1 All. 429 (riding upon 
n car-platfllrm; a custom of others. excluded 
liS "not tending to show that it was safe ") ; 
1867, Caswell t'. R. Co.. 98 Mass. 194.. 200 
(whether the plllintiff wns cnrelcss in going out 
on the platform from the waiting-room before 
the tmin IIrrived; the custom of passengers to 
do this. admissible liS e\'idence); Michiuan: 
1 S90, Glo\'er v. Scotten. 82 !'.lich. 369, 46 N. 
W. !l36 (switchmen riding upon cow-catchers; 
a custom of others held not to be considered, 
the act being nep:ligen t 'per se'); 1903. De Cair 
1'. Mnnistee & G. R. R. Co .. 133 Mich. 578, 
!lS N. W. 72(\ (custom of employees to go in 
front of moving cars when coupling. admitted 
to show the plaintiff's ellre; Hooker, C. J., 
lind Grant. J., diss., on the ground that such 
n fllct is admissible only to show a waiver by 
the defendant of a rule forbidding such con
duct); .Mil11!cso/a: 1!1l5. O'Neil 1'. Potts. 130 
Minn. 353. 153 N. W. 856 (nrgJigence in an 
lIutomobile coJlision; custom a~ to signaJling, 
admitted); 1918, Carson v. Turrbh, l4.0 1\Iinn. 
4·15, lGS N. W. 3-1!l (automobile collision; 
custom as to right of way, excluded on the 
fact,;); .Vorl" Carolina: 1906, Wallace D. 

Seaboard A. L. R. Co., 141 X. C. 646, 54 S. 
E. 399 (custom as to coupling cars. adopted 
by the ma:;ter enrhuilders' association, ad
mitted); Texlls: 1382, Houston & T. C. R. 
Co. v. CowJer, 57 Tex. 29!l. !loa (the usual 
mode of switching by prudent railroad men 
under similar circumstances. admitted); Utah: 
1898. Nelson ~'. South. P. Co .. 18 Utah 24·1, 
55 Pac. 361 (contributory negligent'e in pass
ing over the roof of a car; custom for per
sons to do so under ~uch circumstances, ad
mitted); West l'iroilti(L: ISS!). Humphreys v. 
N. N. & 1\1. V. Co., 3:1 W. Va. 135, 10 S. E. 
3!) (n. locomotive fireman stnnding out on the 
tank-spout while watering the c!!gine; a 
custom of others held not to prevent the act 
from being negligent 'perse'); TVisCOTL"ill: 1894, 
Coif v. R. Co., 87 Wis. 273, 276, 58 N. W.408 
(switchman jumping off n moving engine; 
the practice of cmployees, excluded, as in
volving confusion of issues; only one precedent 
cited, and that erroneousl~'); 1897, Andrews 
1'. R. Co .. 96 Wis. 348, 71 N. W. 372 (custom 
u.s to other employees' mede of coupling, ad
mitted, on the issue of contributory negligence). 
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care required of the owner of a railroad is in issue, this sort of evidence may 
serve in a variety of ways, to indicate, for example, the adequate con
struction or operation of tracks, platforms, bridges, cars, turntables, spark
arresters, switches, or an~r object whose qualities are exhibited by the specific 
conduct or habitual practice of other persons or other railroad.~ in llsing it.4 

• CANAD.-\': 1883. Robinson v. N. B. R. at a low bridge on a railw:~y; that on other 
Co .• 23 N. Br. 323 (railway fire set by sparks; rail1'7ays were maintained many bridges equally 
the kind of fuel used on other railways. ad- low. excluded; but semble that a general eus
mitted) ; tom not to exceed that height might have been 

UNITED STATES: Federal: 1875. Grand receivcd); 1892. Lake Erie & W. R. Co. v. 
Trunk R. Co. v. Richardson. 91 U. S. 454. Mugg. 132 Ind. 168. 175.31 N. E. 564 (condi-
458. 4()9 (fire set by locomotives; the defend- tion of a track; custom of others to maintain 
ant's negligence in not having the track prop- a track in the same condition, excluded); 
erly watched was an issue; that "it was not Iowa: 1872. Hamilton v. R. Co., 36 Ia. 31, 
the usual practice among railroads in that 37 (freight-car loaded with timber; that a 
section of the country to employ a man". mode of loading as "usually and commonly 
etc .. excluded. becausc "the standard by which loaded and carried ovcr defendants' and all 
thc defendant's conduct was to be measured other railroads" would not be negligent. was 
was not thc conduct of other railroad compa- dcnied hy the Court); 188S. Hosie v. R. Co .• 
nics in the vicinity"); 1897, Henion v. R. Co., 75 Ia. 683.685.37 N. W. 693 (absence of a 
25 C. C. A. 223. 79 Fed. 903 (injur~' at a plat- footboard on a freight-car peculiarly loadcd; 
form by an approaching train; mode of con- a customary omission of footboards, hcld not 
struction of other platforms, excluded. because to negative negligence); 1888. M'ltzgar r. 
the platform could show for itself its safety or R. Co., 76 Ia. 387. 389. 41 N. W. 49 (fire set 
danger; semble. modes of approach of trains by a locomoth'e; eddence that a similar style 
in other companies" possibly" pertinent ordi- of smoke-stack was used on four other rail
narily); 1905. Pittsburgh S. & N. R. Co. v. roads. excluded as neither negath;ng negH
Lamphere. 137 Fed. 20. 69 C. C. A. 542 (eus- gence. nor tending "to establish any fact 
tom as to telltales on low bridges. admitted); . material"); 1894. Miller v. R. Co .• 89 Ia. 567. 
Alabama: 1903. Northern Ala. R. Co. t·. Man- 570. 57 N. W. 418 (fireman falling into a 
sell. 138 Ala. 548. 36 So. 459 (death at a stock- tender-manhole; usual construction of a man
gap; the usage on other well-rl'gulated roads. hole. excluded. because the good construction 
admitted. but not taken as n standard); was conceded; custom of fireman to act as 
1909. Birmingham R. L. & P. Co. t'. Morris. plaintiff did. admitted to show curc); 1899. 
163 Ala. 190.50 So. 198 (rule and custom of n Keist v. R. Co .• 110 Ia. 32. 81 N. W. 181 (con
street railroad as to mode of stopping cars. struction of stock chutes; usual custom 011 

admitted; approving the above distinction) ; other roads. excluded); 
Colorado: 1906. Denver & R. G. R. Co. V. Kentucky: 1898. Berberich V. Bridge Co .• 
Burchard. 35 Colo. 539, 86 Pac. 7-19 (ex peri- Ky.. -16 S. W. 691 (custom of other 
enee of other railroads as to the locntion of railroads to gh'e notice to carpenters working 
mail cranes. admitted); on a bridge. admissible); 
Columbia (Dist.): 1894. Wcaver v. R. Co .. 3 Ma8sacTwscl/s: 1871. Bailey V. N. II. & N. 
D. C. App. 436. 448 (injury at a bridge; width Co .• 107 Mass. 497 (absence of a flagman at a 
of bridges on one other railroad. excludcd; railroad crossing. excludl'd as e\;dencc bccause 
general principle undecided) ; the circumstances of other crossings would not 
Illinois: 1893. Cleveland C. C. & St. L. R. be exactly similar and because collateral issue~ 
Co. 1>. Walter. 147 III. 60. 64. 35 N. E. 529 would be raised as to each crossing); 1916. 
{injury at a lo',v bridge; usual height of bridges Smith v. Gammino. 225 Mass. 285, 114 N. E. 
on other roads. excluded; yet conceding that 205 (mode of guarding a pump. ruling not 
it "might tend to provl>" negligence); 1897. clear) ; 
Chicago City R. Co. v. Taylor, 170 111. 49. 48 Michigan: 1874. Ho~·t 1>. Jeffers. 30 Mich. 
N. E. 831 (collision between horse-car and 181. 191 (negligent mill-chimney; the usc of 
cable-car; the custom as to priority of pas- spark-arresters elsewhere for locomoth'es. 
sage at the time and place. received. but not steamboats. saw-mills. etc.. admissible as 
the custom in another city); showing that there was an elfecth'e remedy 
Indiana: 1886. Louisville N. A. & C. R. Co. availllble; not admissible to show negligence 
v. Pedigo. 108 Ind. 481, 484. 8 N. E. 627 (in- or care. ellcept under similnr circumstances; 
jury at a bridge; the use of tools nnd methods and. semble. not affording a test of logal duty 
similar to those ordinarily so used. excluded in any event; leading case) ; 
as immaterial); 1888. Louis\'iIIe N. A. & C. Minnesota: 1881. Kelly v. R. Co .• 28 Minn. 
R. Co. ~. Wright. 115 Ind. 378. 389. 390. 16 98. 99. 9 N. W. 588 (defective planking at a 
N. E. 145. 17 N. E. 584 (injury oj a brakeman crossing; the usual mode of planking. admit-
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Thus also may be evidenced the condition of a factory, mine, hOl/sc, 1:essel, 
machine, boiler, or other apparatus, with reference to the propriet~' of certain 
precautions in construction and operation; 5 or of a pavement, ditch, or other 

ted. because the care required was .. thl1t which arresters on other lines. admissible "not as a 
men of prudence would usually exercise under rule of decision. but as a matter of c\;dence 
like circumstances"); 1884. Kolsti 1). R. Co.. assisting the jury to judge wha~ sort is or-
32 Minn. 133. 134. 19 N. W. 655 (injury at a dinarily safe"); 
turntable; similarity of method of securing Rhode Island: 1901. Benson 1). R. Co .• 23 R. 
other turntables. admitted. because" the test I. 147. 49 At!. 689 (that cars were of a sort in 
is the amount of care ordinarily used by men common usc on other railroads. allowed) ; 
in general in similar circumstances"; this is South Carolina: 1887. Bridger v. R. Co., 27 
clearly ~'Tong in the substantive law. but not S. C. 456. 3 S. E. 860 (injury at a turntable; 
the preceding case); 1889. Doyle v. R. Co.. the practice of other railroads as to locking 
42 Minn. 79. 43 N. W. 787 (condition of tracks; and guarding. admitted as e\;dence. but not 
the use of old rails being shown. a general cus- as constituting a standard of care) ; 
tom to do so was admitted as evidence of Texas: 1884. Gulf C. & S. F. R. Co. v. Evan
"care such as ordinl1ry prudent men are accus- sich. 61 Tex. 3. 5 (the custom of other rail
tomed" to usc); 1900, Moldenhaur v. R. Co.. roads not to lock turntables. held no standard 
80 Minn. 700, 83 N. W. 381 (condition of of the defendant's care; also. semble, not ad
headlights on other cars of defendant, under missible because the conditions of other turn
dissimilar circumstances, excluded) ; tables may be entirely dissimilar); 1890, 
.Miuissippi: 1902. Soathern R. Co. v. Mc- GulfC.&S.F. R.Co.v.Compton,75Tex.667, 
Lellan, 80 Miss. 700, 32 So. 283 (that "other 671. 13 S. W. GG7 (custom of other railroads 
responsible railway companies used slag to as to number of hands for a train, admissible, 
ballast their roads ", admitted on the issue of but not to constitute a standard of care); 
negligence) ; 1891. Gulf C. & S. F. R. Co. v. Harriett, 80 
Misaouri: 1877, Koons v. R. Co., 65 Mo. Tex. 73, 81, 15 S. W. 55G (similar evidence; 
592, 597 (turntable injury; the custom of "the custom of other railroads was legal evi-
other railroads to leave turntables locked. dence to the jury upon the question of 
excluded, the conduct of others being ,. no negligence in sending out the train, but it was 
defence ") ; not conclusive upon the question "); 1894, 
.Montana: 1904, Orient Ins. Co. v. Northern Gulf C. & S. F. R. Co. v. Smith, 87 Tex. 348, 
P. R. Co., 31 Mont. 502, 78 Pac. 1036 (rela- 357, 28 S. W. 520 (custom of other railroads 
tive quantity of spark-emissions of other en- as to flying switches, not to be made" the abso-
gines, admitted) ; lute standard of judgment ") ; 
New Jersey: 1899. Exton v. R. Co., G2 N. J. L. l'ermont: 1884. Bryant-v. R. Co., 56 Vt. 710, 
7, 42 At!. 486 (injUry to a passenger by scuf- 712 (cutting away brushwood by a railway 
fling of two hackmen standing on carrier's track; practice of others not allowable as a 
premises; former repeated similar conduct of legal standard, but the Court does not clearly 
these and other hackmen. admitted "to show express the principle); 1895. Ranney 1>. R. 
the dangers connected with the use of this way Co., 67 "t. 59';;, 32 At!. 810 (that the station 
to the baggage-room ") ; and track arrangements at other places were 
New York: 1864, Wilds 1). R. Co .• 29 N. Y. the same as at the place alleged to be danger-
315, 326 (injury by a railroad train; that the ous, excluded, partly because substantial simi-
speed of the train in the city was not negli- larity was not shown) ; 
gently fast. was held to bl' clear, if it was "not Viroinia: 1900, Southern R. Co. 1). Mauzy, 
greater than that which had been usually 98 VII. 692,37 S. E. 285 (usual practiceofloading 
practised for a considerable period, with the among railroads in general, admitted, but not 
tacit consent of the community, and without the mode used by a single other road); 1906, 
accident "); 1912. Egelston v. New York C. Southern R. Co. 1). Blanford's Adm'x, 105 
& St. L. R. Co .. 205 N. Y. 579, 98 N. E. 748 Va. 373, 54 S. E. 1 (custom of other railroads 
(regulations of other railroads as to shunting, in Virginia, and other parts of defendant's 
admitted) ; railroad. as to switchlights, admitted). 
North Carolina: 1900, Raper v. R. Co .• 126 i Federal: 1908, Chicago Gt. Western R. 
N. C. 563, 36 S. E. 115 (mode of construction Co. v. McDonough, 8th C. C. A., 161 Fed. 657. 
of other crossings of defendant, not admitted 665 (boiler explosion; custom of other boiler 
to show a standard of defectiveness); owners as to annual inspection. admitted; 
Oreoon: 1919, Garvin v. Western Cooperage careful opinion by Van Devanter. J.); 1913. 
Co .• 94 Or. 487, 184 Pac. 555 (injury on a Stone & Webster E. Co. 1). Melovich. 9th 
logging railroad; use of safety lines on other C. C. A., 202 Fed. 438 (custom to guard 
lOgging roads, admitted); cogwheels, admitted); 1917. Ketterer v. 
Pennalll1!ania: 1867, Frankford & B. T. Co. Armour & Co .• 2d C. C. A •• 247 Fed. 921 
11. R. Co •• 54 Pa. 345. 351 {use of lrimjlar spark- (trichinosis from damaged meat; general 
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custom "to conduct the business in a given custom 8S to mine-roofing, admitted): 1903, 
way", admissible); Hamilton~. !'.~endota C. &; M. Co., 120 Ia. 147, 
Alabtlma: 1858, Hilders v. McCartney, 31 Ala. 94 N. W. 282 (custom of other mines as to 
501 (fire set by a torch on a steamer: custom of entries admitted): 1906, Wilder v. Gt. Western 
other steamers to carry such a torch, held not a C. Co., 134 '.a. 451, 109 N. \Y. 789 (usual 
justification): 1904, Davis v. Kornman, 141 method 0: ~dstening pile drivers, admitted): 
Ala. 479, 37 So. 789 (injury at a machine; cor- 1917, Ricardo v. Central Coal &; Coke Co .. 
rect rule laid down) : 100 Kan. 95, 163 Pac. G41 (injury in a mine: 
Arka713as: 1893, Jones v. Lumber Co., 58 custom of "putting a room in safe condition ", 
Ark. 125, 128, 23 S. \Y. 679 (whether a boiler etc., admitted) ; 
was properly tested; usual tests used in the Kentucky: 1905. Mahan v. Daggett, Ky. 
region, admitted, but not the conduct of an- , 84 S. W. 525 (nuisance; manner of dis-
other owner) : posing of sawdust in other mills, admitted): 
California: 1893, Burns v. Sennett, 99 Cal. 1!.l06. Louisville B. &; 1. Co. v. Hart, 122 Ky. 
363, 373, 33 Pac. 916 (hoisting strap; usual 731, 92 S. \Y. 951 (custom in rolling-mills. ad
mode of construction, admitted, not as a con- mitted; good opinion, by O'Rear, J.); I!) I!) , 

elusive test, but as evidence of care) ; White's Admir. v. Kentucky P. Elev. C')., 186 
Columbia (Dist.): 1905, Clements v. Potomac Ky. 91, 216 S. W. 837 (death in a grain tank; 
E. P. Co., 26 D. C. App. 482, 495 (custom as to custom as to using a rope in that elevator, ad
un insulated wires, excluded because here an mitted) : 
express municipal prohibition applied) ; 1If aine: 1884, Mayhew v. Mining Co., 76 Me. 
Connecticut: 1905, Hazard P. Co. v. Somer- 100,111 (that a railing around n ladder-hole in 
ville M. Co., 78 Conn. lil, 61 At!. 519 (time of a mine was not customary in other mines, ex
running of mills, on an issue as to unreasonable eluded, because custom was no excuse for 
diversion of water: custom of other mills, negligence) : 
admitted): Jlfaryland: 1909. Consolidated G. E. L. & P. 
Florida;: 1922, Atlantic Coast Line R. Co. v. Co. v. State, 109 Md. 186, 72 At!. 651 (electric 
Shouse, ' Fia. , 91 So. 90 (personal injury: lineman's practice) ; 
usual method of railroads in making flying ,Massachusetts: 1875, Hill Mfg. Co. v. P. &; 
switches, excluded: unsound>; N. Y. S. Co., 125 Mass. 292. 298, 303 (careless 
Georaia: 1903, Arrington 1'. I-leming, 117 Ga. construction of a New York pier with reference 
449, 43 S. E. 691 (agistment; custom of other to fire; the mode of construction of similar 
agisters as to fencing. admitted) ; piers in Boston under similar circumstances of 
Illinois: 1898, Hartford Deposit Co. v. Sollitt, ,risk, held not improperly excluded in the tl'inl 
172 Ill. 222,50 N. E. 178 (negligence with an Court's discretion as in\'olving collateral is
elevator: operating mode of other elevators, sues): 1894, Rooney 1'. S. & D. C. Co., 161 
excluded; no authority cited); 1904. Illinois Mass. 153, lGI, au N. E. 789 (employee in
C. R. Co. v. Prickett, 210 Ill. 140, 71 N. E. 435 jured at machinery; custom of guarding in 
(boiler-explosion: the custom o! other com- other factories, exclUded, because plaintiff as
panies as to inspection must be that of "well sumed the risk of danger here); 18!)7, French 
regulated and prudently managed" ones); v. Spinning, 169 Mass. 531. 48 N. E. 269 (run-
1905, Hansell-Elcock F. Co. v. Clark, 214 Ill. ning-board near shafting; that other mills were 
399, 73 N. E. 787 (iron column causing injury; differently arranged, excluded, apparently 
the Court ignore the distinction between admit- because the plaintiff had assumed the risk): 
ting evidence and fixing a standard of care; 1899, McMahon 1'. McHale, 174 Mass. 320, 54 
"usual and customary manner" of construc- N. E. 854 (usual play of pllrt of derrick as cIs&
tion, eaid t{) be inadmissible): 1905, Siegel, where used, etc., admissible in trial Court's 
Cooper & Co. v. Trcka, 218 Ill. 559, 75 N. E. discretion) ; 1904. Dolan t·. Soott Cotton 
1053 (usual manner of constructing elevator Mills. 185 Mass. 576, 70 N. E. 1025 (uncovered 
doors, excluded); 1908, Franey v. Union machine-gearing; the condition of such gearing 
Stockyard & T. Co., 235 Ill. 522, 85 N. E. 750 in other mills. held admissible, in the trial 
(injury in clinlbing over a fence between stock- Court's discretion; distinguishing the rulings 
pens: custom of others admitted as evidence as to actions against towns for defectivo high
of the degree of care required) : way:!): 1906, Erickson v. Americun S. &; W. 
Indiana: 1908, Knickerbocker Ice Co. v. Gray, Co .. 193 Mass. 119, 78 N. E. 761 (boiler-
171 Ind. 395, 84 N. E. 341 (oil pans and drains; tests: trial Court's discretion controls): 
custom "in most plai)es", admitted): 1909, 1918, Draper v. Cotting, 231 Mass. 51, 
Laurie Co. v. McCullough, 174 Ind. 477, 90 120 N. E. 3G5 (injury in a passenger elevator; 
N. E. 1014 (personal injury by slipping on an the use elsewhere of safer appliances, held ad
oiled floor in a store: the custom of using such missible) ; 1918, Wilson v. Alexander, 230 
ftoor-dressing in other stores in the same city, Mass. 242, 119 N. E. 754 (injury at a derrick; 
admitted: leading case) : use of similar appliances by other employers 
Iowa,' 1899, Taylor v. Star Coal Co., 110 Ia. 40, .. does not as matter of law relieve the de-
81 N. W. 249 (admissible" in certain cases to fendant", though it is evidence admissiblll) ; 
prove what is negligence", though not" for the M innesoia,' 1909, Anderson v. Pitt I. M. Co., 
purpose of excusing negligence"; here, a 108 Minn. 261, 121 N. W. 915 (custom as to 
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part of the highway,6 with reference to its proper mode of use; or of money 
timbering mines. admitted); 1904.. Anderson 
~. Fielding. 92 Minn. 42. 99 N. W. 357 (custom 
to usc a certain tool. admitted. but not as con
clusive); 1904. Dell~. McGrath. 92l\1inn. 187. 
99 N. 'V. 629 (customary number of men in 
skidding. admitted) ; 
Missouri: 189(;. Helfenstein v. Medart. 136 
Mo. 595. 36 S. W. 863 (negligent running of a 
grindstone; the rate of speed in other similar 
factories. excluded. because it .. was immaterial. 
and furni8hed no defence to the action ") ; 
New Hampshire: 1903. Saucier v. N. H. Spin
ning Mills. 72 N. H. 292. 56 AU. 545 (equip
ment of other machines 110t shown to be in com
mon use. excluded. but equipment in general 
use. admitted); 1918. Kicr v. Parks. 79 N. H. 
67, 10-1 Atl. 158 ("common practice" as to 
construction of garages, held admissible; but 
excluded on the facts) ; 
New Jersey: 1898. Belleville Stone Co. v. 
Comoon, 61 N. J. L. 353, 39 Atl. 641 (methods 
of other quarries as to the usc of hanging ropes. 
admitted as evidence of negligence) ; 
New York: 190-1, Jenkst. Thompson. 179 N. Y. 
20.71 N. E. 266 (injury on a scaffold; general 
custom as to building scaffolds. admitted) ; 
North Carolina: 1906 •. Jones to. Rt'ynolds T. 
Co .• 141 N. C. 202. 53 S. E. 849 (general cus
tom as to protecting a machine, admitted) ; 
Pennsylrallia: 1894. Reese t'. Hershey. 163 
Pa. 253. 257. 29 Atl. 907 (general mode of usc 
of machine in the trade. admissible); 1909. 
McGeehan v. Hughes. 223 Pa. 524. 72 AU. 85G 
(bucket) ; 
Rhode Island: 1901. McGar t·. Worsted Mills. 
22 R. 1. 347. 47 Atl. 1092 (mode of lacing belts 
in other mills. admitted to show lack of safety) ; 
Utah: 1903. Fritz 11. Tel. Co .• 25 Utah 2fl3. il 
Pal!. 209 (usual method of providing insulators. 
stringing wires. etc .• admitted); 190-1. Pellce 1'. 

California 1\1. Co .• 27 Utah a78. 75 Pac. 9:H 
(custom as to using inexperienced miners. ad
mitted); 1922. Burke v. South Boulder C. D. 
Co.. Utah • 203 Pac. 1098 (negligent 
operation of a ditch; custom as to construction 
and operation of ditches in the vicinity. ex
cluded; unsound); 
VernlOnt: IS94. Congdon v. Scale Co .• Gfl Vt. 
255. 29 Atl. 253 (whether a wheel was properly 
guarded; the absence of guards on similar 
wheels in other factories, excluded. because the 
conditions of usc were not similar) ; 
Virginia: 1897. Richrncllld L. & 1\1. W. v. 
Ford. 9·1 Va. 627. 27 S. E. 509 (injury in wheel
moving; the general practice of other such 
shops. but not of a single other. admissible); 
190-1. Parlettv. Dunn. 102 Va. 459. 46 S. E. 467 
(usual method of putting up a derrick. al
lowed); 190-1. Richmond & P. E. It Co. v. 
Rubin. 102 Va. 809. 47 S. E. 834 (guard wires 
on telephone lines); 1906. Norfolk & W. R. 
Co. I). Bell. 104 Va. 836. 52 S. E. 700 (water
gauge; making a peculiar distinction against 
testimony that other appliances arc saferl ; 

Washington: 1904.. Crooker v. Pacific L. & M. 
Co., 34 Wash. 191, 75 Pac. 632 (custom as to 
guarding ripsaws. admitted); 1905, Dossett ~. 
St. Paul & T. L. Co .. 40 Wash. 276. 82 Pac. 273 
(customs in other mills as to sawyers' duties. 
admitted); 1909. Smith I). Hewitt-Lea L. Co .• 
55 Wash. 357. 104. Pac. 651 (machinery; the 
precise decision is here difficult to discover); 
ll'iscOllsin.' 1893. Faerber I). Lumber Co .• Sfl 
Wis. 22G. 234. 56 N. W. 745 (use of similar 
burners el~ewhere. excluded on the ii'sue); 
1905, Rylander t·. Laursen. 124 Wis. 2. 102 
N. W. 341 (spark-arrester of a mill; distinguish
ing between the evidence and the standard of 
care); 1908. Hamann I). l'.li\waukee Bridge 
Co .. 136 Wis. 39. 116 N. W. 854 (custum el;:e
whl're as to safeguards for a machine. admit
ted). 

6 Connecticut: 1893. Bassett I). Shares. 
63 Conn. 39. 43. 27 Atl. 421 (team left un
hitched; or-dinary practice. excluded; no 
precedents cited); 1919. Jack~oll v. District. 
48 D. C. ApP. 396 (manhole and CO\'er; that 
the de\;ce was a standard one. admittcd): 
Illinois: 1869. Champaign v. Patterson. 50 Ill. 
G1, 65 (manner of constructing sidewalks. etc .• 
in other cities and towns o( similar size. ex
cluded. on the theory that this would 1m no jus
tification); Iou:a: 190-1. Norris v. Cudahy P. 
Co .. 124 In. 748.100 N. W. 853 (conduct of other 
people at a highway trench. admitted); 1904. 
Kcin r. Ft. Dodge. 126 Ia. 27. 101 N. W. 443 
(highWay injury; that the mode of construc
tion Was similar to that in general usc in the 
city. admitted. but o:lly to show the plaintiff's 
knowledge); Kansas: 191:3. Howard 1). Osage 
City. S9 Kan. 2()5. 132 Pac. 187 (injury at 
a ditch; plaintiff allowed to show that de
fendant had filled or bridged every other 
~rossing except this one. to show .. whether 
they had exereised e\'ell their own usual cnre" 
at this one); Lou.isiana: 1841. Barataria 
& S. C. Co. v. Field. 17 La. 422 (thnt mnny 
persons had been obliged to quit their houses 
on a('~ount of an overflow. ndmitted to show 
its nature); Massachusetts: 1868. Maynard 'D. 

Buck. 100 Mass. 40 (see quotation supra); 
1871. Judd v. l~argo. 107 Mass. 264. 268 (the 
plaintifT's horse was frightened by the defend
ant's maple-sugar apparatus in the highway; 
that other persons in the vicinity were ac
customed to use the highway in the same 
manner. excluded); 189:3. Man;n I). New 
Bedford. 15S Mass. 464. 4fl6. 3:3 N. E. 605 
(that similar depressions in the sidewalk were 
common in other cities. excluded as irrelcvant 
and confusing); 1906. l\Ioynihan v. Holyoke, 
193 Mass. 26. 78 N. E. 742 (slippery cellnr
lights in a sidewalk; usual lise of similar 
lights in other sidewalks. held admissible or 
not in the trial Court's determination; 
~ood opinion by Knowlton. J. C.); Michioan: 
1904. Comstock 1'. Georgetown. 137 Mich. 
541. 100 N. W. 788 (custom as to the 
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§ 461 EXTERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

or chattela/ with reference to the proper method of loading, warehousing, 
using, mending, or otherwise handling; and, in particular, of a busines8, or 
a stock of goods, with reference to the prudence of carrying it.s 

Whether in medical matters a certain kind of remedy, skill, or treatment is 
necesRary or sufficient, may often be evidenced in this manner.9 

load taken upon a bridge. admitted in an books. admitted); Vt. 1902. Benedict v. 
action for an injury to the driver of a traction Union Agricultural Soc·y. 74 Vt. 91. 52 At!. 
engine); North Carolina: 1904. Chaffin v. 110 (custom of wheelmen as to the manner 
Fries M. & P. Co .• 135 N. C. 95. 47 S. E. 226 of riding ill a race. admitted on an i8sue of 
(overflow by a dam; certain similar effects contributory negligence); Wi8. 1901. Chase v. 
excluded and others admitted); Rhodc Island: Blodgett Milling Co., 111 Wis. 655. 87 N. W. 
1901. Laporte v. Cook. 22 R. I. 554. 48 At!. 826 (negligence in shelling popcorn delivered 
798 (custom of shoring up ditches of like to defendant; to show the fitness of the corn. 
character under similar circumstances, ad- the fact Wrul admitted that corn of identical 
mitted) ; Utah: 1896. Jenkins t·. Irrigation quality had been successfully shelled by other 
Co .• 13 Utah 100. 44 Pac. S29 (to show negli- persons with similar machines). 
gence in cl~aning out ditches, the practice 8 1919. Friedman v. U. S., 6th C. C. A .• 
of other irrigators in the same region was ex- 260 Fed. 388 (unluwfully dispensing narcotic 
cluded); Jfashington: 1903. Smith v. Seattle, drugs not in the cours~ of professional prae-
33 Wash. 481. 74 Pac. 674 (protected condi- tice. under U. S. St. Dec. 17. 1914. Anti-
tion of other sidewalks in the same city, ad- Narcotic Act; e\'idence admitted of the 
mitted, partly on the present ground and excess:\'I) quantities of the drug purchased and 
partly as negativing contributory negligence). sold hy defendant. in comparison with the 

7 Ala. 1848. Hatrhett v. Gibson. 13 Ala. quantities sold by other druggists in the 
587. 598 (like the next case); 1854. Gibson v. vicinity in the ordinary course of busin~ss); 
Hatchett, 24 Ala. 201 (Whether a warehouse 1907, Long v. Athol. 196 Mass. 497. 82 N. E. 
was negligently destroyed by fire; the pre- 665 (rescission for mutual mistake, the plain-
cautions taken and efforts made for another tiff being the acc~pted bidder on a contract 
warehouse. sa\'ed from burning. admissible. based on erroneous engineer's estimates; 
semble. if the conditions were the same); Cal. that other hidders also relied on the estimate. 
1900, Arnold t'. Fruit Co .• 128 eli!. 637. 01 Pac. held admissible on the issue of the plaintiff's 
283 (under a contract to handle fruit" in the n~gligence); 1872. Jones t·. Ins. Co., 36 N. J. 
most approved manner". the methods of the L. 29. 43 (to throw light on the amount of 
majority of fruit-handlors were allowed to he stock in a store in M. when burned, evidence 
proved; the issue not being whether these of a resident of N. as to the prudent propor-
were the best methods); I a. 1885. l\IcPhcrrin tion of stock to sales in the same business was 
v. Jennings, 66 la. 625. 24 N. W. 242 (that no rejected; the principle of Ind. Co. v. Weide. 
other person in that business had similar infra. being conceded. but here. the towns 
arrangelnents. excluded); Mc. 1884. Mayhew being of very different size. etc .• the difference 
v. Mining Co., 76 Me. 112 (" D~fendant's of conditioni! was so great that" such testi-
counsel argue that ...• if one conforms to mony docs not nfford any reasonable infer-
~ustom he is so far exercising average ordinary ence" on the 8ubject). 
care.' The argument proceeds upon an er- Distinguish the principle of § 379. ante. 
roneous idea of what constitutes ordinary where the qUf'stion is only of the fact. not of its 
care. • Custom' and' a\'erage' havc no proper prudence; the following case illustrates the dif-
place in its definition ") ; MailS. 1867. ference: 1870. Ins. Co. v. Weide. 11 Wall. U. 
Cass v. R. Co., 14 All. 448 (sec quotation S. 438 (usual proportion of stock to sales, 
supra); 1878, Eastham t •. Ricdell. 125 Mass. kept by persons in the same business and same 
586, 8c",ble (what other persons in the sa.ne city. received; here the evidence was really 
business do. admitted to e\idence care); 1897. used to shl)w a custom or habit. and was 
Hendrick v. R. Co .. 170 Mass. 44, 48 N. E. properly admiSsible from that point of view; 
83.5 (general course of business of defendant in Jones v. Ins. Co .• N. J., eupra, the ostensi-
in shipping cattle, admissible on thc (luestion ble purpose of the evidence was to show the 
of negligence); N. Y. 1894. Isham v. Post. 1-11 "prudent" proportion of stock). 
N. Y. 100. 110. 35 N. E. 1084 (action for ncgli- Compare the cases cited in § 462. post. 
gence in lending·the plaintili's rnO'ley on poor D 1857. Wilkinson 7.'. Moseley. 30 Ala. 574 
security; custJJm of other bankert. and of the (what prudent planters do in caring for sick 
defendant to lend money on similar security, slaves. admitted); 1902. Baker o. Hancock. 
admitted); Pa. 1905. Paukslltis v. Raeder B. 29 Ind. App. 4.56. 63 N. E. 323 (malpractice; 
L. & P. Co .• 212 Pa. 403, 61 At!. 901 (cus- instances of defendant's successful treatment 
tomer's books burned at a book-hinder's; of other persons for the same ailment. excluded 
the usage of book-binders to insure cu~tomers' on the facts; the ruling appears unsound); 
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§§ 430-465) MEASURES OF NEGLIGENCE, DANGER, SKILL, ETC. § 461 

Even in matters more nearly im'oh-ing moral standards, some light may 
properly thus be obtained from the conduct of other persons, as when the 
propriety of a schoolmaster's or ship-captain's discipline or treatment is evi
denced by the practice of others; 10 or when a standard of cruelty or 1~iolence 
in general is evidence by other person's like methods; II or when the propriety 
of a method of cOlI/mercial COlli petition, judged by a standard of unfair trade, 
is evidenced b~' the custom or recorded practice of representative persons 
in the trade.' ' 

It is somctimes said that a statute or municipal ordinance forbidding or 
enjoining certain conduct is evidellce of lIegligenee, on the question whether the 
doing or not doing of that kind act was negligent.l3 Kow it is true that 
such an ordinance might be used e,-identiall~', on the same theory as the 
numerous instances cited supra, because it is virtuall~' a custom or usage having 
orthodox status. But in many of such opinions the Court has rather in mind 
the operation of the ordinance in substantive law, fixing a standard of negli
gence ' per se " on the theory explained in all treatises on 1'orts.14 It seems 

18S1, DeMay v. Rohert •. 46 :\fjrh. IGO. I():3. 
9 N. W. J.1() (action again~t a physiri:m for 
wrongfully bringing a lay Hti::ist:lI1t; CU8tOlIl 
of physicians as to calling such assistance. 
admitted); 1901, Cballis v. Lake, 71 K. H. 
!la, 51 Atl. 260 (malpractice; the treatment 
of similar cases by other physicians, :IS offered 
to he p,oved by nurses. held properly excluded 
on the facts). 

Compare the cases cited ante, § 45i. 
10IS24, Boldron v. Widdows, I C. & P. 

G5 (action for slander charging that the bOY8 
in the plaintitT's school were ill-fed. etc.; the 
(Iuality of the provisions in another school, 
excluded. apparently because thi8 was not the 
proper test); 185S. Hall v. Goodson, !~2 Ala. 
2S7 (whether n Whipping was such :IS masters 
gelicrall~' give, allowed); JS5!l. Landl'r v. Good
enough,:32,"t. 1 H. 119.125 (beating gh'en by a 
schoulma8ter; to show whether a rawhide was 
un instrument unreasonahly severe, the fllet 
was admitted that it was used in other school~ 
in the vieinit~·). 

11 18i7. l\Iurph~' 1'. Manning, L. R. 2 Ex. 
D. 30i (whether the cutting of combs of 
fighting-corJ;s was a ('nICI ill-treatment under 
thc statute; the custom as to such l'utting. 
received witlwut objection. but treated as 
not leg!\1izing the operation or ~howing it a 
neccssary one): IS84. Brady t·. :\fcArdle. I:; 
Cox Cr. 516. 528 (cruelty in dishorning "attIc; 
the practiee of 80 doing, scm/)ic, held no ex
cusc); 1885, Callaghan v. S. P. C. A .. 16 Cox 
Cr. 10!, IO·l (~!lme dtarge; extent of the prac
tice and its results, con~idered. upon the ques
tion whether it was a reasonable and necessary 
one); 1887, Lewis t'. Fermor. L. H. 18 Q. B. 
D. 532 (prosecution for cruell.\· treating sows; 
that the treatment was a surgical operation, 
supposed to increase weigh t, and practised 
extensively, wus considered. as affecting good 

faith); lSS9. Ford v. Wiley, L. R. 23 Q. B. D. 
203, 221 (prosecution for cruelly dishorning 
cattle:; that c::attle were not di.;horned in most 
cattle-districts. considered, as showing by the 
results that the operation wa. not necessary 
for fattening, etc.). 

Di"'tingui~h the following: 1854, "-!lrd's 
Trial, I\:y .. :3 Amer. St. Tr. iO. 91 (homicide; 
plea, self-defence; custom in the community 
to carry arms. admitted. liS rehutting the 
inference o! malice from the accu~ed baying 
armed himseli on the occasion in question). 

12 1921. Kinney-Home Co. to. Federal 
Trade Commissiol •. ith C. C. A., 2i5 Fed. 
{i05 (whether it was :m .. unfair method of 
competition" under U. S. St. HJl4. Sept. 26, 
~ 5, for a mllnufacturt'r seIling to wbole
salers to .. subsidize" the wholesaler's 5~les
men by secret commissions unknown to the 
retailers or to the purchasers; held not to be 
unfair; the practice, howe\"er, had been Con
demnC'd as unfair. upon a .. trade practice 
submittal" to manufacturers in the line 
inyol\·ed. by all the answers except one. and 
hy resolutions of \"arious trade associations 
dedaring it to be .. munifestly unfair. \'icious, 
and demoralizing "; tbis e\'idence was not 
ofTcred in the Kinlley-HomC' rase. but is the 
kind of eyidence that should be admissible 
on the present principle, to show the standard 
of unfairness). 

13 1005. Finnegan I'. S. W. S. Mfg. Co .. 
IS!) 1Ilass. 580. i6 N. E. I!l2; 1904. Frontier 
Steam Laundry CO. I'. COllnolly. i2 Nebr. 
76i, 101 N. W. 995 (ordinance requiring 
fire-shutters) . 

14 See the present \\Titer's exposition in 
Cases on Torts (Ulll). \"01. I, Nos. 344, 529, 
J.p. iG6. 1050. Compare the instauces cited 
an/c, § 283, n. 8, § 459, n. 2. 
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§ ,161 E...\:TERNAL EVENTS, CAUSES, AND CONDITIONS [CHAP. XVI 

unwise, therefore, to give any secondary status to such an ordinance, as evi
dence of negligence, whenever it. is not to have the substantive status of a rule 
of negligence 'pel' se.' The regulations of a railroad or indu8trial company 
may have a bearing in cases like the present; but the.\' are then virtually 
admissions by the company that certain conduct is or is not negligent (ante, 
§§ 282,283); the present principle, as applied here in par. 3, deals with the 
c\'idential use of custom or regulations of third persolls, not with the con· 
duct of the party himself. . 

4. From the foregoing applications of the present principle, distinguish some 
qucstions commonly associated in litigation: (1) Whether (for example) a 
railroall or a factory is bound to provide the best available appliances, or 
appliances as good as those used by anyone else in the same occupation, or 
whether a physician is bound to possess the skill commonly possessed in his 
locality or in the entire profession. These questions arise under the general 
principle of substantive law already noted (ante, § 459, supra, par. 2), and relate 
to the legal standard of duty for the case in hand. There are scores of prec
edents on this subject, but they have been noted here only so far as they tend 
to illustrate the distinction between the rule of substantive law and the rule of 
evidence. Facts rejected under the former may nevertheless be admissible 
under the latter. (2) The Opinion rule may forbid direct testimony by a 
witness upon care, prudence, reasonableness, safety, 01' skill of the conduct 
or the place or machine in issue (post, §§ 1949-1951); but that rule does not 
affect the present use of specific instances of conduct as circumstantial evi
dence. Much may depend, in a given ruling, on the form in which the 
witness' knowledge is asked for. (3) In actions for personal injuQ', the 
known cllstom of other persons (for example, to trepass on a. railroad track) 
ma~' in substantive law amount to a license or waiver, so as to exoneratc the 
plaintiff from the rule of contributory negligence or assumptioll of risk. This 
is distinct from the present rule of Evidence. (4) On any issue of negligence, 
the respective functions of judge and jury may raise the question (pOll!. § ~55~) 
how far the judge, without la~'ing down a rule of substanth'e law, is justified 
in ruling that tlH're is not sufficient evidence of negligence, in the case in hand, 
to go to the jury. 

§ 462. Business Patrona.ge, as evidencing the Quality of So Place or Article. 
Where persons are found avoiding a particular region or repUdiating a par
ticular article, thcir conduct serves to evidence for us some defective or annoy
ing or dangerous or other quality in it. 

Thus, the patronage given to an article (as observed in the number or 
customers or amount of sales) may be resorted to for evidencing its quality; 1 

§ 462. 1 The rulings arc not all as liberal as to i.im b~' the plaintiff was very bad. and 
thm' might he: EllolancZ: 1810. Holcombe that he had lost almost the whole of his eus
t!. Hewson. 2 Camp. 391 (assumpsit by a brewer tamers before he began to deal with another 
against a publican for beer contracted to be brewer. since whieh he has carried on a thrh-ing 
bought; defence. that the beer was not of !l trade"; the plaintiff was not allowed to show 
fair merchantable quality; "the defendant that other purchasers of hi~ beer were satisfied. 
afterwards pro\,ed that the beer supplied since" the plaintiff might deal well with one 
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§§ 430-465] BUSINESS PATRONAGE; VALUES § 462 

or the patronage given to a place or hOllse may indicate its discomforts.2 The 
offer is usually of the difference of patronage before and after the alleged 
disturbing cause, i.e. a resort to the logical method of differences (ante, § 442). 

Upon the same principle, a decrease in rental value, as involdng a decrease 
in the patronage of lessees, will also serve to indicate the existence of a de
fecth'e quality from some disturbing cause.3 The difl'erence between these 
and the ensuing cases of § 463 is merely that here the patronage, as expressed 
in sales or customers numbered, indicates some particular defect, discomfort, 
or other quality likely to affect patronage; in the other cases, the money-terms 
(price or value) indicate the net total effect or sum of all the qualities of the 
article, for purpose of transfer on the market. The proprict~· or impropriety 
of the evidence is the same in both cases; if it is received or rejected in the 
one, it should be received or rejected in the other.4 

§ 463. Same: Value or Sales of Similar Land, Chattels, or Services. 'Yhen 
the conduct of others indicating the nature of a salable article consists in 
offering this or that sum of money, it creates the phenomena of value, so
called. For evidential purposes, Sale-Value is nothing more than the nature 
or quality of the article as measured by the money which others arc will
ing to layout in purchasing it. Their ofl'ers of money not mercl~' inclicate 
the value; they are the value; i.e. value being merely a stanclard or meas
ure in figures, those sums taken in net potential result, arc that standard. 
and not with the others". i.e. the article sold 
might not be the same). 

United Slates: 1918. Kenney v. U. S., 
5th C. C. A .• 254 Fed. 262 (false aceounts 
by a postmaster in returns of cancelled 
stamps; the fact that in the ordinary course 
of business in 98% of fourth-class offices the 
sales bore a certain relation to the ran cella
tions. admitted); 1918. Lee 11. Malleable 
Iron R. Co .. D. C. E. D. Wis., 247 Fed. 795 
(profits by infringement of patent; compari
son of profits made with a ncw stl'ur.ture wiLh 
those Dot containing tho in"ention. to ascer
tain whether profits made were attributable 
to the invention infringed, not allowed): 
1907. Hutchinson L. Co. v. Dirkerson. 127 Ga. 
32". 56 S. E. 401 (that similar lumber sold 
to other sawmills was sound, not admitt~d) ; 
1884, Cunningham v. Stein. 109 Ill. 377 (the 
difference in sales of beer before and aft~r the 
opening of the defendant's factory. alleged 
to have polluted the beer. admitted; "it 
was not conclusive; it was open to proof that 
other causes, and what causes. affected the 
sale of the beer"); 1913, Noyes ~. Meharry. 
213 Mass. 598. 100 N, E. 1090 (false repre
sentations as tv patronage-,'alue of a theater; 
the falling off in re('cipts immediately after 
the purchase. admitted); 1863. Barton v. 
Kane, 17 Wis. 37, 4a (contract for cigars; 
issue as to their quuHty; .. that th£) plaintiff 
about the same time forwarded to other pur
chasers cigars the same in kind as those fur
nished the defendant. and tlmt those pur-

chasers made no ~omplaint tlmt the (·igars re
ceived by them were damp, unseasoned, or 
unfit for use", excluded). 

Coml-1are the cases cited an/c. § 3i7: 
there the question im'olves the variahility of 
human condurt in forming contracts; here. 
the uniformity of quality of some inanimate 
substance; and in the present class of cases 
the doubt arises only to the extent that tho 
variability of human conduct in the perform
ance of similar contract..~ is invoh·cd. 

21SS7, Drucker v. R. Co .• 106 X. Y. ii)i. 
164. 12 N. E. 568 (falling off of customers on 
account of smoke. noise. ete .. of a railway. ad
mitted); 1891. Doyle v. R. Co., 128 N. Y. 488. 
497. 28 N. E. 405 (same); 1918, Chambers v. 
Spruce Lighting Co .. 81 W. \'a. 7H. 95 S. E. 
192 (breach of public utility sen;ce to a hotel; 
loss of profit,; e\;denced by rccordd of average 
patronage of customs before and after). 

Compare § 461. n. 8, ante. 
a 1801. l{ane ~. R. Co., 125 X. Y. 164. 18i, 

26 N. E. 2i8. semble (to show that the real 
cause of a decrease of rental value was not the 
defendant's act, sut'h a decrease in neighboring 
property not affected by the defendant's act 
was held admissible); 1894. Cook v. R. Co., , 

144 N. Y. 115, ll8, 39 N. E. 2 (rental values of 
.. similar properties vll ! hp dar..."!e street", used 
to show th& defendant's sct to be tl·c causo 
of decrease: like the Kane case, supra). 

4 Yet in New York II distinction seems to 
be ulken. as noted in the next section. 
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But the evidential question is not concerned with the many subsidiar~' princi
ples of the law of Damages, or standard of l'ulllC, that come into play. Whether 
an unaccepted ofrcr of purchase at a certain figure may be looked to as deter
mining value, or whether the price of a sale or the cost of making may be looked 
to, these are questions which arise because value is a test formed by aver
aging results and because it is necessary to define the range over which the 
true idl'a of value permits the estimate to go. That is not an cddential pro
cess, but a process of average calculation. So, too, the question whether the 
value of the article at another time or another place may be resorted to 
depends on whether, in defining the range of data, it is fair for the purposes 
in hand to allow marketability at another place or time to be considered; 
there the process is still one of defining the range of the value-idea. It is 
true that there mny occur here some applications of the principles alread~' 
considered (a lite, §§ 43i, 4:38) for inferring the existence of a thing at one 
tillle or place from its existence at another time or plaee. But these applica
tions of the principles of Evidence arc in the rulings so bound up with the 
substanth'e prineiples of the standard of value that it would be impracticable 
to consider them here. I 

1. There is, ho\\'e\'er, one question indirectly im'olving a rule of E\'idence, 
- the question whether the \'alue of another article is leceh'able in order 
to show the \'ulue of the article in issue. As the price at a sale is, by the 
law of Damages, conceded to be an clement in the test of \"nlue (except per
haps in forced sales), this question is usually prcsentC'd in the form, whether 
a sale of other property is admissihle as evidence of the "alue of the propert~· 
in question. 111 answering this question, it is found that the two leading prind-

§ 463. I Examples of these principlcs arc where as:;ets nrc in court custody a sale after a 
found in the following caS<'s: Wheilier \'alue at considerable period may well be satisfactory 
a particular lime may be evidenced by value at n cvidence). 
prior or subsequent time: 1858. McLaren v. Whether value nt a particular place may be 
Birci!'ong. 24 Ga. 265. 270 (stock of goods at- c\'idenced by value at an adjacent pf=e: 1894. 
tach.~d; value some eight months pre\·ious. Hudson r.. H. Co .• 92 la. 231. 60 N. W. 608 
cxcludlld); 1895. Bowden 11. Ac..;or. 95 Ga. 243. (beef-cattle; price at South Omaha and 
22 S . .8. :!i1; 188u. Denton r. Smith. 61 Mich. Chicago. admitted to show the value at Siow: 
431. ·1:);). ~R N. W. 160 (value of a cow a year City); 18il. Gilbert r. Kennedy. 22 Mich. 117. 
beforeh~.nc!. admitted); 1887. French 11. Fitch; 137 (value elsewhere. admissible so far as it 
67 Mich. 492. 495. 35 N. W. 258 (sale-price of tends to regulate or control the home value); 
corporation stock three years subsequently. 1895. Blumenthal t·. Meat Co .. 12 Wush. 331. 
when business had been abandoned. excluded); 41 Pac. 47; 1876. Siegbert ~. Stiles. 311 Wis. 
1890. Showman r. Lee. 79 Mich. 653. 661. 44 533. 536 {hogs; the pricc in McGregor. admit-
N. W. 1061 (sale-price of a stock of goods ted to show \'allle in Prairie du Chien). 
eight months subsequently. excluded); 1895. Whether an offer to purchase or sell. as 
Johnston 11. Ins. Co .• 106 Mich. 96. 64 N. W. 5 distinguished from an actual sale. is admis
(value some Yl'ars before. admitted. the prop- sible. is a question of the standard of yalue: 
ert}' having no settled market value); 1921. 1906. Yellowstone P. H. Co. ~. Bridger C. Co .• 
Budd 11. Northern Pacific R. Co .• 511 Mont. 34 Mont. 545. 87 Pac. 963 (collecting cases). 
238. 195 Pac. 1109 (heifer); 1869. Kelsea v. Whether business profits in one yenr may be 
Fletcher. 48 N. H. 282 (price of a cow threc evidenced by profits in another year. involves 
years later. admitted); 1854. Dana v. Fiedler. the prcSl'nt princip:e: 1913. Kel~on Theater 
12 N. Y. 40. 49; 1895. Nelson r. Bank. 16 C. Co. r. Kelson. 216 Mass. 30. 1.02 N. E. 926 
C. A. 425. fi9 Fed. 805 {sale by court of an in- (value of a leasehold to an evicted theater 
solvent's a5.'!ets three years seven months "fter operator; re("cipts aud profits in prior years, 
the transaction; the Court pointing out that held admisbiblc). 
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pies already expounded come into joint application, tile principle of Rel
e\'uncy and the principle of Auxiliary Policy (ante, §§ 442-444). According 
to the former, the value or sale-price of the other property is irrelevant unless 
the property is sllbstantially similar in c01ulitions; according to the second, 
it may also be excluded, though relevant, if it im'olves in the case in hand a 
disproportionate confllsion of i8Slle.~ and loss of time. 

The latter consideration has weighed so much with a few Courts that they 
have treated it as requiring the absolute and invariable exclusion of such evi
dence. This view is represented in the following passages: 

1861, TuollPsoN, J., in EllS/ Pe1l11IJyirania n. Co. v.llies/er, ·10 Pa. 55: "n allowed, each 
special instance addured on the one side must be permitted to be assailed and its merits 
investigated on the other; and thus there would be as many branching issues as instances, 
which if numerous would prolong the contest interminably. But even this is not the most 
serious objection. Such testimony does not disclose the public and general estimate, which 
in such cases we have seen is a test of \·alue. It would be as liable to be the result of fancy, 
('aprice, or folly, as of sound judgment in regard to the intrinsic worth of the subject-matter 
of it, and consequently would prove nothing on the point to be investigated. The fact as 
to what one man may have sold or receh'ed for his property is certainly a collateral fact t6 
an issue involving what another should receive, and, if in no way connected with it, proves 
nothing. It is therefore irrelevant, improper, and dangerous." 

IS91, PARKEIl, J., in JJat/rr of Th07n]i.~Oll. 127 N. Y. 468, 28 N. E. 389: "[If such sales 
are some e~;dence of value], then' prima facie' a cuse ma~: be made out so far as the ques
tion of damages is concerned by proof of a single sale , and thus the agreement of the 
parties, which may have been the result of nccessity or caprice, would be evidence of the 
market value of land similarly situated, and become a standard by which to measure the 
value of land in controversy. This would lead to an attempt by the opposing party to show 
first, the dissimilarity of the two parcels of land; and, second, the circumstances surround
ing the parties which induced the conveyance, ' such as a sale by one in danger of insol
vency, in order to realize money to support his business, or a sale in any other emergency 
which forbids a grantor io wait a reasonable time for the public to be informed of the fact 
that his property is in the market, or, on the other hand, that the price paid was excessive 
and occasioned by the fact that the grantee was not a resident of the locality nor acquainted 
"ith real values, and was thus readily induced to pay a sum far exceeding the market value. 
Thus, each transaction in real estate claimed to be similarly situated might present two side 
issues, which could be made the subject of as vigorous contention as the main issue; and, if 
the transactions were numerous, it would result in unduly prolonging the trial and unneces
sarily confusing the issues; with the added disadvantage of rendering preparation for trial 
difficult. " 

It is enough to note (1) in answer to the argument from 'Relevancy, that 
since value is a money-estimate of a marketable article possessing certain 
definable qualities, the value of other marketable articles possessing substan
tially similar qualities is strongly evidential and is so treated in commercial 
life; all the argument and protestation conceivable cannot alter the fact that 
the commercia.l world perceives and acts on this relevancy; (2) in answer to 
the argument from Auxiliary Probative Policy, it may be noted that this 
objection mayor may not exist in a gh-en instance, and that the rational and 
practical way of meeting it is to allow the trial Court in its discretion to exclude 
such evidence when it does involve a confusion of issues, but otherwise to 
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receive it, a solution a.lready considered in its general application to the 
present subject (ante, § 444). 

Except in a few jurisdictions, this class of evidence is received.2 In Massa-

2 Federal: 1876. Stanton v. Embery, 93 
U. S. 548, 557 (" price usually charged and 
received for Bimilar services by other persons 
of the same profession [of the law! practising in 
the Bame Court", admi&lible); 1885. :Kerr v. 
Com'ra, 117 id. 379, 385. 387. 6 Sup. 801 ("Sales 
of PrtJperty of like character and quality. simi
larly situated and affected by the sallle canses, 
made under circumstances likely to produce 
competition among bidders. arc sometimes 
resorted to ", but the sales here ofTorcd were of 
land "relatively so differcll t" as not to he evi
dential; this instruction and ruling were ap
pro\'ed); 1886. Lehigh V. C. Co. r. Chicago, 
26 Fed. ·115. 419 (land; "sales of ~imilar prop
erty in the vicinity", admitted); 1806. 
Schradsky v. Stimson, 22 C. C. A. 515. 76 Fed. 
730 (rentals of uther stores. not shown to ha\'e 
similar conditions. exduded); 1n22. Jones v. 
U. S.. U. S. • 42 Sup. 218 (timber land; 
other sales in adjoining townships. admissible 
in the trial Court's discreti()Il) ; 
Alabama: 1800. Ladd v. Ladd, 121 Ala. 583, 
2,5 So. 627 (sales of other lands in the same 
locality :lbout the ~ame tinK. admissible ... at 
least on cros~-eJCamination "); 190·1, Tennessee 
C. I. & R. Co. 1'. Sbte, HI Ala. 103,37 So. 433 
(sales of other similar coal lands, received) ; 
Arkansas: 1887, Little Rock J. R. Co. t'. 
Woodruff, 49 Ark. 381. 391, 5 S. W. 792, semble 
(sales of other lands. admissible, in trial Court's 
discretion) ; 
Caiijomia: 1868. Central P. R. Co. v. Pearson, 
35 Cal. 2.17, 262 (sules of "adjoining lands", 
excluded, on the principle of confusion of 
issues; but cross-examination to test a value
witness may employ such material); 1809. 
Crusoe v, Clark, 127 Cal. 3-11, 50 Puc. 700 
(value of similar services in the neighborhood. 
admitted) ; 
Colorado: 1903. Loloffv. Sterling. 31 Colo. 102. 71 
Pac. 1113 (Massachusetts doctrine npproved) ; 
Connecticut; 190-J, Comstock v. Conn. R. & 
L. Co., 77 Conn. 6·5. 58 Atl. 465 (corporal in
jUry to a keeper of a boarding-house: profits 
before and after the injury, admitted) ; 
Georoia: 1898. Western & A. R. Co. v. Cal
houn. 104 Ga. 38.1. 30 S. E. 868 (value of a 
mare; sales of other horses and of mules, ex
cluded on the facts); 1913. Flemister v. 
Central Ga. P. Co., 140 Ga. 511, 70 S. E. 148 
(similar sales, admissible; here excluded be
cause of the form of the question) ; 
Illinois: 1869, White v. Hermann, 51 III. 243. 
246 (land; value of "other property of equal 
quality lying nel1r to and similarly situated to 
this, nt or near the dnte ", admissible, or even 
"property of different quality in its immedinte 
vicinity"); 1871, Cook v. Com'ra, 61 III. lIS, 
124 (value of adjacent lands. here excluded be-

cause too different in situation); 187G, St. 
Louis V. & T. H. R. Co. t'. Haller, 82 Ill. 208, 
211, semble ,utI",,. saicd allowable); 1880, 
Chicago & W. 1. R. Cu. v. l\Iarl)ne~', 95 Ill. 179, 
182, sem~l" (land; sale of an adjoining tract, 
udmissible); 1883, Haish v. Payson, 107 Ill. 
31J5. 371 (legal sC'rvices; less beneficial r('sult>! 
of similar services by others, in settling in
fringement claims under the sa rilL' patent, 
excluded); 188.1, Culbertson & B. P. & P. Co. 
v. Chicago, III Ill. (j51 , 65·1 (laud; sale5 of 
"property in the vicinity and near the time", 
admitted); 1800, Sherlock v. R. Co., 130 Ill. 
40:3, 22 N. E. 844 (excluding mere offers of 
other !Jr()pert~·); 18G1, Louis\'iIIc N. A. & 
C. R. Co. v. Wallace, 13G Ill. 87, 26 N. E. -iD3 
(usual charge for similar I('gnl services, ad
mitted); 1801, O'Hare v. Chicago M. & N. R. 
Co .• 139 Ill. 151, 157, 28 N. E. 923 (" \'olun
tary sales of other lands, in the vicinity and 
similarly situated as affecting their value ", are 
admissible; but here a mere deed reciting con
sideration was excluded); 1803, Peoria G. & 
C. Co. v. R. Co., 46 Ill. :372,374.34 N. E. 550 
(sales of "other similar property. made at or 
about the same time ", admissible); 1896, 
Metropolitan W. S. E. R. Co. v. Dickinson, 
161 III. 22, 24, 43 N. E. 706 (effect of a similar 
railroad on values of other property, not 
admissible; except that witnesses to value 
may qualify by showing that they knot\' 
it); 1806, l\Ietropolitan R. Co. r. White, 
166 111. 375, 46 N. E. 978 (specific nature of 
injury to rental vlllues of other property, ex
cluded. except as brought out in showing the 
source of the witness' qualifications): 1897. 
Nathan v. Brand, 167 Ill. 607, 47 N. E. 771 
(attorney's services; others' usual charges, 
admitted as evidence of reasonableness); 1897, 
Boecker v. Naperville, 166 III. 151. 48 N. E. 
1061, (sales of similar property receivable as 
affecting the value of the witness' testimony) ; 
1900, Chicago Terminal T. R. Co. v. Bugbee, 
184 Ill. 353, 56 N. E. 386 (effect of another 
railroad on a piece of land four miles away 
eight years before, excluded); 1902, Chicago 
v. Jackson. 19G Ill. 496. 63 N. E. 1013 (value of 
benefit to other properties by track elevations 
and depressions, excluded); 1002, Lanquist v. 
Chicago, 200 Ill. 69, 65 N. E. 681 (sales of 
similar property. admitted); 1903. Spohr 
v. Chicago. 206 Ill. 441. 69 N. E. 515 
(allowable on cross-examination) ; 1904. 
Illinois, r. & M. R. Co. v. Humiston, 208 III. 
100.69 N. E. 880 (eminent domain; price paid 
other lnnds. excluded); 1904, Dudy v. Condit, 
209 Ill. 488. 70 N. E. 1088 (breach of contract 
to sell land; sales of similar lands in the vi
cinity, admitted to show "the actual cash 
value of the land in controversy at a certain 
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chusetts and in Xcw Hampshire the principle of leaving the matter to the trial 
Comt's discretion to determine both the substantial similarity of conditions 
and the confusion of issues is well carried out. In some jurisdictions its use 

time"; prior rulings not noticed. except St. (prices of other lots in the vicinity. excluded. 
Louis. V. & T. H. R. Co. v. Haller); W04. because "it was not shown ... thnttherewas 
Springer v. Borden. 210 Ill. 518. 71 N. E. 345 any similarity between the lots in question" 
(appraisal of valuation of lease; rental values in and the otllf~r;;); 1901. Soper r. McClout. 
the vicinity. held not admis.~ible; no authority la. ,S7 N. W. 724 (rental value of otller 
cited); 1906, Chicago & S. L. R. Co. v. Kline. similar furms, excluded); 1905. Simons r. 
2~0 III. 334, i7 N. E. 229 (" voll1ntur~ .. sales of Muson C. & F. D. R. Co .• 128 Ia. 139. 103 N. W. 
other lands in tile \'icinity similarly situated" 129 (eminent domain; price paid by the rail-
in locality and character, admistiible); 190G. wa~' company for other rights of way. not 
Chicago & S. L. R. Co. v. Mines, 221 Ill. 448, 77 similarly situated, excluded; but the ruling 
N. E. 89S (sales of property not similar, ex- seems to apply to all prices paid under eminent 
eluded); HJ07, Chicago & A. R. Co. v. Scott. domain); 1908, Watkins v. n. Co .• 137 Ia. 
225 Ill. 352, 80 N. E. 404 (eminent domain; 4·11, J.l3 N. W. 924 (Pennsylmnia and New 
the amounts paid by this and other railroads York rule adopted); 1914, Hubbell v. Des 
for land in the vicinity. excluded); 1909. West l\Ioines, lGG la. 481, 147 N. W. 90S (Wat-
Skokie Drainage District v. Dawson, 24:3 Ill. kins v. R. Co. adhered to) ; 
1i5, 90 N. E. 3ii (Peoria Gaslight Co. to. P. T. Ka7isas: 1878, Atchison & N. R. Co. v. Harper. 
R. CO .. followed); 1910, Aled(> Terminal n. Hl l(an. 529. 53-1 (colts killed; value of other 
Co. v. Butler. 246 Ill. 40G, 92 N. E. 909 (VOIUll- colts of like appearance and qualities, excluded. 
tary sales of similar lands, admitted. the trial as :lffording an opening for too much uncer-
Court to determinc whether they are similar) ; tainty and as tending to confuse the issues) ; 
1913, Smith v. Sanitary District, 200 Ill. 453, 1890, Kansas C. & T. R. Co. 1'. Split log. 45 Kan. 
103 N. E. 254 (sales of similar property, admit- 68, 25 Pac. 202 (unoccupied land; value of 
ted); 1915. Sanitary District r. Baumbach. 2iO land in a settled neighborhood, excluded; but 
Ill. 128, 110 N. E. 331 (condemnation procced- a general rule also intimated that, where ex-
ings; other sales of land, excluded because pert testimony can be obtained. the values of 
dissimilar in conditions); 1915, Sanitary Dis- other land should not be considered as evi-
trict v. Boening. 267 Ill. 118. 10i N. E. 810 de nee) ; 1891. Kansas C. & T. R. Co. 1'. Vickroy. 
(eminent domain; certain sales held improp- 40 Kan. 2·18. 2.50, 26 Pac. 09S (the preceding 
erly admitted because the lands were not simi- casc approved; hut testing on cross-exam ina-
larly situated); 1920, Forest Preserve Dist. v. tion allowed. us in the following case); 1892. 
Barchard, 293 Ill. 556, 127 N. E. 878 (sales of Chicago I\:. & N. R. Co. t·. Stewart. 4i Kan. 
lanrl ten miles distant; trial Court's discretion 703, 706, 2S Pac. 101 i (land; values of ad-
controls); 1919. Pittsburgh C. C. & St. L. R. joining land allowed to be asked about to 
Co. v. Gage, 286 Ill. 713, 121 N. E. 582 (sales test value-witnesses on cross-examination; 
pending condemnation proceedings, not ad- the present question left undecided) ; 
missible); 1921, Forest Preserve Dist. v. Kentllcky: 1901. Paducah v. Allen, - Ky. , 
Wallace. 299 Ill. 476, 132 N. E. 444 (condem- 6~ S. W. 981 (sales of similar adjoining prop-
nation proceedings; other recent voluntary erty, admissible); 190·1, Chicago, St. L. & 
sales of similar property. admissible); 1921. N. O. Co. r. Rottgering. Ky. • 83 S. W. 
Mauvaisterre Drainage & L. Dist. r. Wabash 5&1 (similar); 1914. 'Vest Kentucky Coal Co. 
R. Co., 299 Ill. 299, 132 N. E. 559 (prices paid v. Dyer. 161 Ky. 407, 170 S. W. 967 (admis-
to other persons for right of way of railroad, sible) ; 
inadmissible); Maine: 1&12. Warren r. 'Wheeler, 21 Me. 484, 
Indiana: 1912, Cleveland C. C. & St. Louis 486. 491 (land; the prices of lend "lying 
R. Co. r. Smith. 177 Ind. 524.97 N. E. 16'1 in the neighborhood" and also "more remote" 
(eminent domain; other purchases for the same in the same town, admitted); 1&12. Fogg v. 
right of way. excluded, on mixed grounds. Hill. 21 Me. 529, 532 (tenancy; the rents of 
citing no Indiana cases; loosely worded) ; "similar tenements in the same neighborhood 
Iowa: 1872. King 1:>. R. Co .• 34 b. 458, 461 at !lnd about. the same time". admit.ted); 
(price of a similar right of way through an 1882, Norton t'. Willis, 73 Me. 580 (value of 
adjoining tract, excluded; such evidence "is three horses; price paid for six horses, includ-
admls!ible only where it appears that there is Ii ing these three. admitted) ; 
uniformity in the character of the lands thus Maryland: 1854, Moale 1:>. Baltimore, 5 Md. 
brought in question with those made a criterion 314.324 (" the neighboring and contiguous lots 
of their \'alue"); 1879. Cherokee v. Land Co.. mn\' be looked to"); 1910. Balti:nore, City of, 
52 Ia. 2i9, 3 N. W. 42 (prices of other lots in v. Hurlock. 113 Md. 674. 7S AI.l. 558 (sales etc. 
the neighborhood, admitted. although not of property in the neighborhood. admitted. as 
precisely similar in all respects); 1884. Cum- the basis of the expert witness' testimony to 
mins 11. R. Co., 63 In. 397, 404. 19 N. W. 268 value) ; 
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is limited to the testing of value-witnesses on cross-examination. Even in the 
jurisdictions where it is rejected, its force is so far recognized that numerous 
absurd quibbles become necessary in order to distinguish between that which 

MallsachuscUs: 1847. Wyman v. R. Co .• 13 Bowditch v. Bo~t{)n. 164 Mass. 112.41 N. E. 
Mete. 316. 326 (" other sales between other 131 (same); Pierce v. Boston. 164 Mass. 92. 
parties of adjacent lots". admissible; though 41 N. E. 229 (same); Teele v. Boston. 165 
not compulsory sales nor jury-verdiet vnlua- Mass. 88. 42 N. E. 507 (snme; a mere differ-
tions nor mere opinion-valuations); 185:3. ence in size is not conclusive); 18!l6. Buck v. 
Davis v. R. Co .. 11 Cush. 506. 509 {actual sales Boston. 165 Mass. 509.43 N. E. 496 (the usual 
of other land. admi5sible); 1861. Boston & W. principle); Beale v. Boston. 166 Mass. 53. 43 
R. Co. v. O. C. & F. n. Co .• 3 All. 142. 146 (the N. E. 1029 (like Thompson v. Boston); 1899. 
preceding ca5CS approved); 1862. Paine v. Manning v. R. Co .• 173 Ma~s. 100. 53 N. E. 
Boston. 4 All. 168 (" actual sales of lots of land 160 (similar); 1900. Old Colony R. Co. v. 
on the same street". admitted; no specific Robinson Co .• 176 !lInsE. 387. 57 N. E. 670 
distance is too remote as a matter of law; .. it (similar; but excluding the opinion of experts 
was the province of the judge to determine as to the conditions of these other pieces of 
whether the lots ... were so similar in their property used in comparison); 1903. Sirk v. 
situation. relative position. and other circum- Emery. 184 Mass. 22. 67 N. E. mjg (like the 
stances bearing on their value. as to make a preceding case); 1912. Fourth National 
sale of them evidence"; leading case); 1863. Bank v. Commonwealth. 212 l\Iass. 66. 98 
Shattuck ~. R. Co., 6 All. 115. 117 (other land N. E. 686 (dissimilarity not shown on the 
sales admittjJd; the trial judge to have discre- facts); 1914. Burley v. Old Colony R. Co., 
tion as to time and place); 1868. Ham v. 219 Mass. 483. 107 N. E. 365 (sale to an inter-
Salem, 100 Mass. 350. 352 (rejection of values estjJd person. not ill the ollen market. not 
of other land in trial judge's discretion, ap- admitted on the facts); HJ22, Johnson v. 
proved); 1869, Benham v. Dunbar, 103 Mass. Lowell, Mass. • 134 N. E. 627 (land 
365 (other land sales, held not improperly ad- condemnation; other salcs. not improperly 
mitted in discretion); Presbre~" v. R. Co .• 103 admittjJd in the trial Court's discretion) ; 
!\lass. 1. 8 (another sale of land condemned for Michigan: 1870. Comstock v. Smith. 20 Mich. 
a railroad, held improperly admitted under the 338. 346 (the value of one of severnl wells con
circumstances. as including extra damages in sideredl; 1877. Eggleston r. Boardman. 37 
the price); 1871. Lawton ~. Chase, 108 Mass. Mich. 14. 18 (amount paid to one lawyer. not 
238. 241 (other sales of similar fallen timber. admiited to show the value of another's sen"ices 
held not improperly rejectjJd in discretion); to the other parties in the same case; inti-
1873, Green v. Fall River. 113 Mass. 262. 263 mating that ordinarii:, such eyidence as to 
(other land sales. held not improperly rejected .. certain commodities" is admissible) ; 
in discretion as too far antjJrior in time); Minnesota: 1873. Lehmi~ke v. R. Co., 19 
1877. Chandler v. Aqueduct. 122 Mass. 305 Minn. 464. 483 (sales of adjacent land, admis-
(another land sale in a different. town and sible); 1880. Stinson v. R. Co .. 27 Minn. 28-1, 
three years later. held improperly rejected ir. 289, 6 N. W. 784 (sales of other lands. excluded 
the trial Court's discretion); 1879, Gardner .. unless perhaps in an exceptional case, in which 
v. Brookline. 127 Mass. 358. 363 (another sale no other e\"idence can be had "); 1884, Seurer 
of land of B peculiar kind ill o.n adjoining town, v. Horst, 31 Minn. 479, 480. 18 N. W. 283 
held not improperly admitted in discretion); (seMces; wage-rate of another employc& of 
1887. Sawyer v. Boston. 144 Ma.ss. 470.11 N. E. the defendant. excluded); 
711 (sales of other lots, much smaller. held not Mississippi: 1899. Board t'. Dillard, 76 Miss. 
improperly admitted in discretion); 1888. 641.25 So. 292 (experts to \'alue may be cross-
Patch v. Boston. 146 Mass. 52. 57. 14 N. E. examined as to other s31cs of like land about 
770. 772 (sales B few months later and of im- the same time); 1903. Board v. Nelms. 8:! 
proved lots, held not improperly admitted in Miss. 416, 34 So. 149 (admissible. "in weaken-
discretion); 1888. Lowell v. Com·rs. 146 Mass. ing opinion values ") ; 
403. 16 N. E. 8 (value of mill 'I':ater-power in Missouri: 1861. Lexington v. Long, 31 Mo. 
Lawrence. admitted to show value in Lowell. 369. 314 (benefit by betterment to opposite 
the conditions being the same); 1889. Thomp- owners. excluded) ; 1878. Springfield t'. 
son II. Boston. 148 Mass. 387, 19 N. E. 406 Schmook. 68 Mo. 394 (damages allowed for 
(the general principle affirmed; but a mere other expropriated lands. excluded, because of 
opinion of the value of another lot. excluded. confusion of issues and uncertainty of the 
as in Shattuck v. R. Co.); 1895. Amory v. inference); 1893. St. Louis K. & N. W. R. Co. 
Melrose. 162 Mass. 556. 558, 39 N. E. 276 v. Clark. 121 Mo. 169, 185.25 S. W. 192 (land; 
(another sale in the same street and vicinity. sales of" similar property made in the neighbor-
held not improperly admitted in discretion); hood about the same time", admitted; dis-
Lyman v. Boston, 16-i Mass. ~9. 41 N. E. 127 tinguishing the preceding case); 1895. Forsyth 
(other land sales admissible in discretion); Boule\"ard v. Forsyth. 127 Mo. 417. 30 S. W. 
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is rejected and that of which common sense compels a hearing. The doctrine 
of admission, moreover, is sometimes recognized for evidencing the value of 
services or chattels, when not recognized for land-value. 

188 (value of similar pieces of land in the 
neighborhood. receh'ed); 1898. St. Louis O. H. 
& C. R. Co. v. Fowler. 142 Mo. 670. 44 S. W. 
771 (sales must be of similar property); 1902. 
State v. Meysenburg. lil !>.-Io. 1. il S. W. 229 
(shares of stock; sales of similar shares. ad
mitted); 1909. Hourke v. Holmes. St. R. Co .• 
221 ~lo. 46.119 S. W. 1094 (Jamieson r. R. Co .• 
N. Y .• followed; foregoing cases ignored); 
Nehraska: 1894. Kirkendall v. Omaha. 39 
Nebr. 1. 6. 57 N. W. 752 (excluding. on the 
facts. sales of other land); 1897. Thompson t·. 
Gaffey. 52 Nehr. 317. 72 N. W. 3101 (reasonable 
plumbing charges; ('har~cs by other plumbers 
in the same city. excluded); 1904. Union P. 
R. Co. 1'. Stanwood, 71 Nebr. 150. IH N. W. 
191. 98 id. 656 (particular sales. excluded. ell:
rept on cross-examination) ; 
Nett' IIampshire: 1849. March t'. P. & C. R. 
Co .. 19 N. H. a72, 376 (not clear); 1851. Con
cord R. r. Greely. 23 X. H. 2:37, 242 ("sales of 
other lands, similarly sit.uated, in the vicinity 
of that in Question", and made nbout the same 

• 
time, admissible); 1855, White 1'. Concord R .. 
ao N. H. 188. 191. 208 (colt killed; sale of 
another colt of the same age, sire, etc .. admit
ted; the case of Whipplt> v. Wnlpole, 10 N. H. 
131, treated as a precedent. seems hardly to be 
one); 1858. Ferguson v. Clifford. 37 N. H. 86. 
105 (sales of property "in the vicinity and 
about the same time. similar" to that in Ques
tion, admissible); 1860, Carr 11. M:oore. 41 
N. H. 131, 133 (price of horses of similar ngc 
and description. B year later. admitted; .. it 
has been the uniform practice ... to receive 
e\'idencc of the price at wbicb other property oi 
like character and condition was actuall~' sold 
in the vicinity at or about the same time ") ; 
1860. Swain 11. Cheney. 41 N. H. 232, 234 
(services in hauling lumber; prices paid for 
similar ser,'ices elsewhere in the neighborhood. 
admissible according to circumstances); 1861, 
Dewey v. Williams. 43 ~. H. ::SS4, 387 (prices at 
.. times more or les3 remote and places more or 
less distant 'according to circumstances", nd
missible); Cross v. Wilkins. 43 N. H. 332. a34 
(board at a hotel; price at a similar hotel in nn 
adjacent town, admitted; the trial judge's dis
cretion to control); 1862. French v. Piper, 43 
N. H. 439 (leather; value in Boston, where ap
proll:imate pripes ruled, admitted); 1864, 
Kingsbur~' v. Moses. 45 N. H. 222. 223 (scr
,'ices as carpenter; price paid to the employer
defendant by the customer or the plaintiff's 
services. admitted; whether tbe time of such 
other sales is before or after suit brought docs 
not affect their admissibility); 1869, Kel~ea v. 
Fletcher. 48 N. H. 282 (that a controversy i~ 
pending at the time of Bueh sales does not 
exclude them); Hi72. Haines r. Ins. C{).. 52 

N. H. 467. 468 (house and farm; value of 
another farm, admitted, the Question of re
moteness ill time and place being for the dis
ert:!tioll of the trial Judge): 1876, Hoit 1). Rus
sell. 56 N. H. 559. 563 (land' 1"ule affirmed); 
1879. Amoskeag Co. 11. Head. 59 N. H. 332, 337 
(flowage; the b'UIllS paid to thirty-two other 
persons for their rights of flowage. excluded, 
because not important enough to justify con
fusing the issues and protracting tbe trial: 
sec Quotation anle. § 443) ; 
New Jersey: 1873. Montclair R. Co. 1). Benson. 
36 N. J. L. 557 (value of adjoining lots a year 
later. excluded. on the ground of confusion of 
issues; but the trial Court's discretion is ap
parently allowed some influence); 1892. Laing 
1'. R. & C. Co., 54 N. J. L. 576, 25 A tl. 409 
(sales of other land substantially similar. ad
missible. the trial judge's discretion to control) ; 
1906. Hadley 11. Board, 73 N. ,J. L. 197.62 Atl. 
1132 (Laing v. R. Co .• followed); 11)08, Brown 
1'. New Jersey S. L. R. Co .. 76 N. J. L. 795. 71 
Atl. 271 (admissible in discretion): 1912, 
Mnnda v. Ornnge. 82 N. J. L. 686. 82 Atl. 869 
(like Laing v. R. Co.); 1916, Manda. Inc. t'. 
Delaware L. & W. R. Co .• 89 N. J. L. 298, 98 
Atl. 476 (condemnation proceedings; amount 
paid for other parcels. admiasible in trial 
Court's discretion) ; 
New York: 1873, Gouge 1.'. Roberts. 53 N. Y. 
619 (the cost of another icc-house, exclUded. "1llI 

it raised a collateral issue leading to a com-
parison between the different structure~. and 
could not legitimately aid" upon the issue) ; 
IS74, Blanchard v. Steamboat Co., 59 N. Y. 
292. 294, 300 (sunken vessel; value of other 
\'Cssels excluded; no reason give.n); 1886. 
People v. McCarthy, 102 N. Y. 630. 639. 8 
N. E. 85 (prices named as consideration in ~'ari
ous deed$. not received to show value of lands) ; 
1889. McGean v. R. Co., 117 N. Y. 219, 224. 22 
N. E. 957 (land rentals; rental vnluesof "simi
lar property in the same street". allowed to be 
compared); 1&90, Huntington v. Attrill. 118 
N. Y. 365, 378. 23 N. E. 544 (values of other 
8c:l~ide r,roperty, rejected because o[ confusion 
of is~ucs); 1891. Matter o[ Thompson. 127 
N. Y. 463. 470. 28 N. E. 389 (water-power; 
amounts paid for adjacent water-powers. ex
c1uded; see quotation supra); 1891. Roberts 
v. R. Co .. 128 N. Y. 455, 473. 28 N. E. 486 
('obiter', proof of "the rental and fec value" of 
.. buildings somewhat similar to plaintif!:s" 
may be used); 1892. People v. Myers. 133 N. 
Y. 627, 631. 636.30 N. E. 1150 ("the ordinary 
rule" excludes" sales of otber real property in 
the same vicinity", first. because of confusion 
of issues. nnd. secondly. because of unfair sur
prise; here, such sales were admitted because 
no other evidence was attainable. and because 
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2. After instances of such similar sales have been received, it is proper, on 
the principle of Explanation (ante, § 449), to diminish the force of the evi-

on the facts of the case the nbov.:l objections 
were obviated); 1895. Jamieson v. R. Co .. 147 
N. Y. 322. 325. 41 N. E. 693 (rentnl value "in 
the vicinity". excludCld); 1S!J6. Witmark v. 
R. Co .• 1-19 N. Y. 393. 44 N. E. 78 (affirming the 
preceding case; "There is no general or well
defined principle of the law of evidence that 
t>lIIl.bles a party to establish the value of some 
particular or specific thing b:.· proof of the vulue 
of another thing of the samP. clnfs or g.mernl 
character .. " Cascs may doubtless be found 
where. in other jurisdictions, and in special 
statutory proceedings for determining the value 
of real property. more or less support is gh'en ..0 

the contention of the plaintiffs' counsel. But 
in most. if not all. of them, it will be found t.hat 
the inquiry was not governed by the rul1)9 
of evidence that prevail at common law .... 
It will be found. we think. upon careful exami
nation. that in most of the~e [older! cases the 
Court simply recognized a situation which the 
parties themselves had created by the g(:neral 
course of the trial, or by consent or acquies
cence, and hence they I1re in no way in conflict 
with the decision" in the Jamieson cuse; this 
suggestion. that the rule in other jurisdictions 
has anything to do with a statute. and is not 
based on a common-law principle, is v,ithout 
foundation); 1901. Levin v. El. R. Co.. 165 
N. Y. 572. 59 N. E. 261 (cross-examination of 
the value of similar premises, allowed; dilect 
examination to "the general COluse of values" 
in the vicinity, allowed); 1901, Shepard v. R. 
Co .. 169 N. Y. 160,62 N. E. 151 (Jamieson v. 
R. Co. followed) ; 1903, Robinson v. N. Y. El. 
R. C<>., 175 N. Y. 219, 67 N. E. 431 (Jamieson's 
('ll.SO approved; but. c.-oss examination to 
specific instances of sales being allowed, the re
direct ellamination may take up the instances 
thus brought out); 1906, Hindley v. Manhat
tan R. Co .• 185 N. Y. 335. 78 N. E. 276 (dam
age by eminent doma.in, the defel'ldant pleading 
prescription; the defendant's settiem;)nts with 
two hundred other abutters, excluded; follow
ing Jamieson v. R. Co.); 1907. Shaw'. N. Y. 
Elev. R. Co., 187 N. Y. 186, 79 N. E. 984 
(value of adjacent premises. admitted on the 
facts; three judges diss.) ; 
North. Dakow: 1906, Vidger Co. v. Great 
Northern R. Co .• 15 N. D. 501. 107 N. W. 
1083 (apples; not decided) ; 
PenmylrGnia: 1859, Searle v. R. C<>., 33 Pa. 57. 
63 ("the market value is measured by the price 
usually given !or such land in that neighbor
hood. making due aUows:nce for differences of 
position, soil, and improvement; ••• [the 
French law) directs the market value to b(l 
ascertained by reference to recent actual sales 
in the neighborhood "); 1861, East Pa. R. 
Co. v. Hiester, 40 Pa. 53. 55 (the Searle case 
approved as allowing reference to "the selling 
price of land in th~ neighbo.rhood"; "there 

• 

certainly can be no objection to this test"; 
hut it is then said to be a .... aliable only as form
ing the basis of the witness' knowledge, and 
not admissible as an independent fact; sec 
quotation 8upra: hut it may be llsed on cross
examination to te~t n witness' qualifications) ; 
ISi3, Pittshurg V. & C. n. Co. v. Rose, ;·1 
Pa. 362. 3r.!) (land; particular ~ales inadmissi
ble, 8cmlJle); 187:~, Hays v. Briggs. 74 Pa. 3n. 
386 (the HieMer rnse approved); 1883, Van
derslice r. Philadelphia, 103 Pa, 102, 109 
(value of another lot excluded); 1884. Pitts
hurg & W. n. Co. v. Patterson, 107 Pa. 461, 
4tH (" pa,ti-.:ular sales of alleged similar prop
erty under special circumstances", inadmis
sible; the reasoning of the Hiester case 
adopted); 1SSa, Pittsburg R. Co. v. Vance, 115, 
Pa. 325, 331. 8 Atl. 764 (same) ; 1890, Curtin v. 
n. Co .• 135 Pa. 20, 30. ]!) Atl. 740 (snme); 1896, 
Becke.!' v. R. Co .. Iii Pa. 252. 35 At!. 617 
(same); 1906, Gorgas v. Philadelphill. H. 
&: P. R. Co., 215 Pa. 501. G.J. Atl. 6S0 (eminent 
domain; "a \\itness rna;: qualify himself 
. . • by showing that he has a knowledge of 
sales in the community, ... but he cannot 
be interrogated in chief as to the money 
values of similar properties"; on cros;-ex
amination he may be asked "his knowledge 
of particuln.r sales and the prices asked ") ; 
1906, Da\'is v. Pennsylvania R. Co., 215 Pa. 
581. 64 Atl. 774 (a witness to land-value may 
be cross-examined on' voir dire' to test his quali
fications, by asking him as to "alues; com
pare f 654, post); 1907. Schonhardt v. Penn
sylvania R. Co., 216 Pa. 224, 65 Atl. 543 
(cross-cxamina tion to other sales, not aIlowed 
where ito object was .. to have his testimony go 
t<> the jury on the question of value "); 1908, 
Neely v. Western Allegheny R. Co .. 219 Pa. 
349. 68 Atl. 829 (cross-examination allowed 
to particular sail'S, but not to particular values; 
t.he rule of this State. being unsound t<> start 
v,'ith, is now leading to tweedle-dum and twee
dlo-dee distinctions); 1910. Rea v. Pittsburg 
&: C. R. Co .• 229 Pa. 106, 78 Atl. 73 

( 
exn.minstion to a former sale of 
properD':.'ffi.Jowed); 1917, Llewellyn v. Sun

. nysidii Coal Co .• 255 Pa. 291. 99 At!. 869 
(rule of the Hiester case. applied); 1917. 
Stone 11. Delaware L. &: W. R. Co., 257 Pa. 
456, 101 Atl. 813 (prior rulings sought"to be 
reconciled); 1922, Wissinger v. Valley Smoke
less Coal Co .. 271 Pa. 566. 115 At!. 880 (usual 
rule ap'plied); ~,--"-- - .. .~ 

R/lOtklaland: 1893. Daigneault v, Woonsocket. 
18 R. I. 378, 28 Atl. 346 (value of other re
mote and dissimilar land. excluded); 
South. Carolina: 1905. Kean v. Landrum, 72 
S. C. 556, 52 S. E. 421 (value of timber on 
adjoining land. admitted) ; 
Tennessee: 1901, 'Vhorley v. Tennessee C. 
Expos. Co., Tenn. , 62 S. W. 346 (sales 
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dence by showing the conditions to have been dissimilar in some important 
points.3 

§ 464. Same: Other Principles discrimjnated. (1) For the purpose of 
testing the opinion of a 'Callie-Ivitncss, b~' bringing out facts contradictory of 
his conclusion, it may be proper for the opponent to ask him on cro&s-examina
tion about the sale-price of adjacent pieces of property; thus, one who places 
the value of the lot in question at $5000 may admit that a similar lot adjoin
ing was sold for 83000 or for SiOOO. The effect of this is to exhibit an 
apparent error of judgment, for if the lots arc rea!l~' similar, their value should 
be about the same. This mode of impeachment rests on another principle 
(post, § 1004). It is conceded in some jurisdictions where the independent 
use of such similar instances to show value is forbidden} It is occasionally 
forbidden, apparently on the theory that it invoh'es a contradiction on a col
lateral point (post, § 100·1); but that principle docs not properly appl~' to any 
inquiry confining itself to cross-examination.2 

(2) In order that a value-witness may qualify as to lmmrledge, he must 
appear to know the value of the article in question (1)Ost, § i13); he may 

of similar articles at other places. admitted 120 N. W. SH (sales oC similar land. admissi-
to show the amount of loss of business); ble). 
1905. Union R. Co. v. Hunton, 114 Tenn. 609. 31847, Wyman v. R. Co .• 13 Mete. 316. 
88 S. ,Yo 182 (I'minent domain; sales in the 326 (" open of course to any e"idence explana-
neighborhood, admitted) ; tory of the circum~tanees attending such sale". 
Utah: 1912, Telluride Power Co. ». Burneau. lind indicatin/!: the price as an unCair basis); 
41 Utah 4, 125 Pac. 399 (not decided); 1896, Buck r. Boston, 165 ~Iass. 512, 43 N. E. 
Vermont: 1849, Vilas T. Downer. 21 Vt. 419, 4!.l6 (witness to the value oC land who had spoken 
~24 ("usllal prices charged and rereh'cd for to the value of ndjacent farms; questions 
similar services , •. by othcr men of the bringing out undesirahle clements in the 10-
same profession with the plaintiff in the same cation, admitted). 
vicinity and in the same Courts", admissiblc); § 464. 1 As in Cal.. 1\:an .. Sllpra; 80 also 
1897, Dnvis v. Cotey. iO Vt. 120. 39 At!. 628 the following: 18GB. Sih'crstcin v. O·Brien. 
(price paid for timher in the vicinity. rcceh'n- 165 Mass. 512. 4:~ X. E. 4n7 (11. witncss who has 
ble) ; valued sto!.'!: a~ worthle5s; question as to 
Washinoton: 1892. Scattle & 1\1. R. Co. v. his ha"ing heard of orders Cor goods which 
Gilchrist. 4 ·Wash. 509. 30 Pac. 738 (price of would make it valuahle. admitted). 
similar land about same time. admissible); 2 1839, Tl'nnant v. Hamilton, 5 C!. &: F. 
Wisconsin: 1882. Wcst v. R. Co .• 5G Wis. 122 (a witness for ddendant, in an action for 
318.321. 14 N. W. 292 (sale of adjoining land, nuisance by sIDol,e, had testified that adjacent 
admitted); 1883. Watson v. R. Co., ':.,7 Wis. premises A. B. etc., were not injured; on 
332. 349. 15 N. W. 468 (sales of lots" m the cross-examination he was asked whether G. 
vicinity". some of them several years before. a place, was injur('d; having answered "Xo". 
admitted, the trial judge's discretion control- he was thon asked if he knew that defendant 
ling; but the use to test on cross-examination had paid anything to the owner of G as com-
was the one here concerned); 18S4, WashbuTll pensation for alleged damage; held, that 
v. R. Co .• 59 Wis. 36". 3i7. 18 N. W. 328 (1) the answer cOllld not seT\'e to test the cor-
(same; such evidence admitted generally. rectness of his direct testimon~·. beeause he 
"to test the accuracy oC etitimlltes thereof had not testified us to G, and (2) it could not 
made by the witnesses"; but the other lands he used to test his credit generally. because 
must be "similar in character. location, aDd the inquiry was "perfectly collateral", and 
value [?j", and the sales "not too remote in involved "a matter which was not relevant to 
time"); 1896, Atkinson I). R. Co .• 9a Wis. the subject mattcr in dispute"; hence, even 
362, 67 N. 'V. i03 (preceding case aprJroved; the question was rejected. because (it would 
but mere offers excluded); 1898, Stolze I). seem) its purpose was to lay the Coundation 
Term. Co., 100 Wis. 208. i5 N. W. 987 (other for a contrndiction) ; ISS9. Thompson r. Boston. 
sales admissible. in the trial Court's discre- 148 Mass. :~S7. 3S9. 10 N. E. 40G (n qucstion 
tion, if similar); 1909. American States S. as to his f,.nner cEtimnte of adjacent land. 
Co. v. Milwaukee N. R, Co .• 139 Wis. 00. \:cld not improverl;,- excluded in discretion). 
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therefore be asked on direct examination whether he knows the value of 
adjacent lands, without naming specific instances;3 in such a case the pres
ent principle is not involvcd. 

(3) Whether an opinion as to value is obnoxious to the Opinion rule 
involves the general principle elsewhere treated (post, §§ 1940-1944). 

(4) The effect of a railroad in injuring the material condition of land, as 
evidenced by the material condition of adjacent land, depends upon the 
principle already dealt with (anie, § 451). 

§ 465. Measure of Literary or Intellectual Propriety (Other Persons' 
Utterances in Libel or Sedition). On tile same principle as the foregoing, the 
propriety of an alleged seditious or libellous 1literance, with reference to its 
keeping within the bounds of fair criticism Of moderate statement, as de
manded by the exigency, is evidenced by a comparison with other persons' 
utterances whose propriety is conceded.! 

Distinguish, however, the use of the defendant's own other utterances, to 
evidence his own normal state of mind (a.nte, § 3(7). 

8 E .0. as in Ill. and Pa .• supra. 
Compare the cases cited post. §§ .5G2. 655. 
§ 465. 1 With the following cases compare 

those cited anie. § 367. concerning sedition 
and libel: Eno1alld: 1817. Hone's Trial 
(Pamph.) (the defendant. charged with sedi
tious libel, read various publications by emi
nent men. including the father of Lord Chief 
Justice Ellenborough himself, the presiding. 
judge at the trial. to show that utterances of a 
similar sort were compatible 'with unquest ioned 
loyalty and propriety of conduct; the defend
ant's acquittal on three successive trials was 
the immediate occasion of Lord Ellcnborough's 
retirement from the Bench; how the case of 
R. v. Hone influenced this result is interest
ingly told in J. Routledge's" Chapters in the 
History of Popular Progress, chiefly in Rela
tion to the Freedom of the Press and Trial by 
Jury", (1876), p. 433, and, most vi.\;dly. in 
Harriet Martineau's account of the trial in 
her" History of the Peace, being a History of 
England from 1816 to 1854", vol. II, pp. 138-
143); 1843. R. v. O'Connell, 5 State Tr. N. s. 
I, 533 (sedition by bringing Courts into con
tempt by encouraging resort to arbitration; 
rules of the Society of Friends. requiring re
sort to arbitration. admitted to show .. that 
a vast number of the respectable portion of 
the community have done the same thing and 
have universally been considered as acting 
legall~'''); 1848, R. 11. O'Brien, 7 St. Tr. N. S. 

I. 275 (seditious utterances; former similar 
utterances of persons of high station and un
questioned loyalty, offered as .. acts drme by 
public men on particular subjects"; rejected); 
1848, R. 11. Duffy, 7 St. Tr. N. s. 795. 915 (sedi
tious utterances; other speeches, by persons 

since in high office. olTered to show that de
fend:lIlt "did not go beyond the latitude al
lowed to political writers"; rcteivcd on ac
count of the former practice. but not approved 
on principle). U lIitcd Stales: 1819, Jacob 
Graber's Trial. Md .• 1 Amer. St. Tr. 69, 97 
(preaching rebellion to slaves; Mr. Martin 
for the defence quoted similar passages from 
Thomas Jefferson, to show that" men hig!: in 
office, eminent in science. fair in character. and 
exalted in the confidence of their fellow
citizens • . . have condemned a S\'stem -
they conceived unwise and unnatural"); 1859, 
John Cook's Trial. Jefferson Co. Circuit Court. 
Va .• quoted in Sellers' Classics of the Bar. IV, 
138 (the accused was one of the Northern
ers who took part in the raid upon Harper's 
Ferry under John Brown; Daniel W. Voor
hees. for the IIccused, argued that he was 
merely a humble lind illsignificllnt follower, 
misled by the dolent utterances of influential 
Northern statesmen, viz. Seward, Giddings, 
et aI., whom nobody thought of bringing to 
book criminally). 

For examples of the comparison of other 
utterances by distinguished men, as showing 
that the defendant's utterance could not be :l. 

libel if the others were unaccused, sec striking 
instances in Brougham's Speeches. Works, 
vol. IX, p. 18 (trial of Hunt), p. 230 (trial 
of Williams). 

Compare also the admission of literary 
usaoe, to show a standard of meaning, post, 
§ 1699. 

The following ruling belongs here: 1901, 
State v. Ulsemer. 2·1 Wash. 657, 64 Pac. 800 
(circulating obscene pictures; "use of similar 
pictures in commerce". excluded). 
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TITLE II: TESTIMONIAL EVIDENCE 

INTRODUCTORY: GENERAL THEORY OF TESTIMONIAL EVIDENCE 

CRAPTER XVII. 

§ 475. In Theory a question of Rele
vancv is involved. 

§ 476. ~ethod of Argument; Inductive 
or Deductive. 

§ 477. Three General Groups-of Rules; 
Testimonial Qualifications, Impeachment, 
and Rehabilitation. 

§ 478. Analysis oi Elements of a Testi
monial Assertion: Observation, Recollec
tion, 11\ arrution. 

§ 479. Any Assertion, whether in court 
or not, may be Testimonial Evidence. 

§ 480. Order of Topics. 

§ 475. In Theory a question of Relevancy is involved. The necessity for 
a distinction between Testimonial or Direct and Circumstantial or Indirect 
evidence has already been considered (allte, § 25). It was there noticed that 
a large class of e,-idence is differentiated from all others as governed by a set 
of_r':lIe.s._.9.t;1!imission peculiart9.i~self, - a clas~ .including human assertions 
taken as the basis of an inference to the truth of the fact asserted. The 
process of all evidence is an inference from one fact to the existence of- an
other, from Evidence to Proposition (ante, § 2); and in the present class 
of e"idence the feature is that the inf~renc~. is .19 be drawn from. the 

• 

fact of an i -to-the·trutb·1)f··the-matter-assened. 
Ho\v--this'''filf~rence . in practice constantly combined with the inference 
from circumstantial evidence. and how nevertheless the detailed principles 
applicable to each remain distinct and independent in application, has becn 
already suggested (ante, § 25). 

The rules governing the use of this sort of evidence Testimonial E,;dence 
- include mainly the rules prescribing the qualifications of witnesses, together 
with sundry rules for evidence used to explain away and diminish or to 
strengthen and restore the effect of testimonial evidence. Is it proper to 
regard such topics as topics of Relevancy? On principle, it is. The question 
whether A '5 assertion (or testimony) that B forged a note can be received to 
show that B forged is as much a question of relevancy as the question whether 
the discovery of forger's tools in B's room, or the flight of B from the city, can 
be received for the same purpose. Suppose a person to come upon the stand 
and, without a preliminary question, to assert that B forged the note. The 
mere fact that some casual person opens his mouth and utters these words has 
in itself little or no weight whatever; for there is as yet no substantial reason 
why one should pay any attention to his statements. But the fact that a 
witness A, being of sound mind and sufficient experience, having had op
portunity to see what B did, and well recollecting the circumstances, is willing 
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to assert that B forged the note, is a fact which we shall readily listen to as evi
dence. Some unknown person's assertion may be worthless; but a specific 
person's assertion, under certain conditions, acquires sufficient probative value 
to be at least considered. Anyone of several circumstances bt'ing definitt'ly 
lacking, it may have no probative value. If A is insane, for example, his as
sertion is mere chatter; if A is too young to understand what he is speaking 
of, his assertion is only an infantile repetition of what his elders have said in 
his hearing; if A cannot write, he cannot form any opinion as to what B 
wrote; if A was in St. Louis when B is said to have forged the note in New 
York, his assertion is idle gossip. In short, it is not every human assertion, 
as such, that is worth considering as the basis of an inference to the truth 
of the thing asserted; but only assertions made under certain conditions, -
these usually consisting in the presence of certain personal qualities or circum
stances in A, i.e. his testimonial qualifications. Now these conditions and 
the mental process which induces us to recognize them are the same in essence 
as in the case of Cireumstantial Evidence. A fact must rise to a certain degree 

~ 

of probative value before it can be considered at all (ante, §§ 32, 38),-
that is the root notion of relevancy, as thus far examined; and the same 
notion is here involved. If it is desired to express the doctrine of tcstimonial 
qualifications in terms of Helevancy, it may be thus stated: The fact that an 
assertion is made by a person who is sane, of age, experienced in the subjeet
matter, acquainted with the cir~umstances, and so forth, is relevant to show 
the truth of the fact asserted. 

• 

rrhe rules of Relevancy here, as with circlUnstantial evidence, will con-
sist in a statement of these conditions under which the fact of the assertion will 
be received as having probative yalue. It is true, howevcr, that in stating 
these conditions the phraseology of relevancy is not commonly cmployed; 
nor is it needed. It is suffic;~nt to deal with the general question in its common 
forensic form, Cnder what cunditions maj' Testimoniul Evidence be received? 
- or, as covering most of the same scope, What are the qualifications of 
witnesses? It is only necessary to appreciate that scientifically the prcsent 
subject is equally a part of the general topic of Relevancy. 

§ 476. of Argument; Inductive or Deductive. What has already 
been noted as to the form of the infercnce (ante, § 30) applies equally to the 
present class of evidcnce. The rules which prescribe the relevancy of a class 
of evidence are here, as with Circumstantial Evidence, always ;11 inductive 
form. It is only in the usc of these rules that we find employed chiefly the 
deductive form. When the Court is asked to agree that testimony of a cer
tain sort is relevant and admissible, it is asked to lay down the rule of law 
as a proposition reached inducth·ely on the basis of experience. But when 
the Court has sanctioned this proposition, the counsel's argument then takes 
the deductive form; -i.e. "Testimony of u specific class is by a certain rule 
admissible; the present testimony ofl"crcd is of that class; therefore it is 
admissible. " 
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§ 477. Three General Groups of Rules; Testimonia.! Qualifications, Impea.ch
ment, and Rehabilitation. It follows that the ordinary processes of inductiw 
argument are here appropriate. Practicall~' those which call for use are re-
duced to three: 

.. 
First, in ofl'el'ing testimonial assertions and asking the Court to agree that 

assertions of that class are admissible, the simple question is whether other 
h~'potheses afi'ecting t.he credibilit~· of the assertion are :;ufficiently negatived 
(ante, § a2), When the Comt declares that the statement is under the con
ditions named admi5sible, it dec:lares by implication that the sanity, the 
experience, the knowledge. and :;0 forth, of the witness are such that the 
hypotheses of the assertion being idle ('\tatter. ignorant gossip, or otherwise 
untrustworthy, are sufficiently negati\-ed 'prima facie', and that the assertion 
is 'prima facie' worth listening to. Thus thl: other forms or requirements -
substantial similarit~· of conditions, :;ufficient number of instances, and the 
like (allte, § 31) do not arise fllr applieation at all, as they do in using cir
cumstantial e\'idence; the simple reason being that the basis of inference 
here is a single homogeneous yariety of e\'idence (human assertions), and 
not thc m~rriad varied sort::; of fact:; roughl~- grouped together under the 
term" circumstantial evidence." In oti'ering testilllonial eddence, then, the 
judge merely inquires whether experielJec and precedent have sanctioned 
certain conditions ,\-hich must aCC()ll1pan~- the statements. 

Sccondly, just as in the use of circulllstantial eddence it was obsen'ed that 
there are for the oppo!wnt certain wa~-s of dilllilli.~hillg tlw jorre of thc c\"i
rlence after it was admitted (alllc, § :3-1). namely, hy showing that other 
hypotheses exist which arc equally or more probable, or hy adducing con
trar~' instances of the same sort, so here t~lere is found a group of rules 
pointing to the analogous ways by which an opponent may diminish the force 
of testimonial e\-idencc; and here. as there, these ways consist mainh- either • • 
in explaining away the testimonial statement (as, b~' showing the witness' 
bad character for veracity, his inadequate experience or knowledge, his pOOl' 

recollection, and so on), or in adducing contrary instances of the same sort 
(in the shape of previous contradictory statements, and the like), 

Thirdly, since the new fads offered by way of discrediting the witness may 
themselns in turn be open to explanation taking away their apparent force 
of inference, so once more the original proponent of the witness Illay offer evi
dence, this time for such explanatory or rehabilitating purpose. In practice 
the process usually ends here; although in theory it might continue longer. 

There are thus three general groups of rules to be considered, which cor-
respond to these three general processes of argument: 

1. Admissibility of Testimonial Assertions, i.c_ Witness-Qualifications; 
II. Impeachment of Testimonial Assertions; 
III. Rehabilitation of Testimonial Assertions. 
It might be objected (Oll the reasons given post, § 87.5) that this division 

of the field is artificial and uIl:;cicntific, because the probative value of a test i-
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monial assertion is one indivisible thing, and because scientifically all the data 
affecting that probative value (whether termed" qualifications ", "impeach~ 
ment ", or " corroboration ") involve this indivisible process of weighing the 
value of the assertion. The dh'ision is indeed artificial, but not unscientific. 
It is due simply to the fact that in forensic practice the hi-partisan nature of 
the proceedings allots to each party in turn the right and duty of adducing the 
evidential considerations that suit his side of the case. Hence, the adducing 
of the whole mass of considerations falls naturally into three stages, viz. first, 
the proponent, qualifying the witness, secondly, the opponent, impeaching 
him, and thirdly, the proponent again, corroborating him; this is the time
honored order of evidence peculiar to the Anglo-Americari system (post, 
§ 18613). 

This division of the field is not one which an ordinary scientist would follow 
in analyzing his evidence. But it is not unscientific; it is merely a provisional 
allotment due to the partisan and controversial nature of the proceedings and 
the necessity for some orderly rule. 

§ 478. Analysis of Elements of a Testimonial Assertion: Observation, Recol
lection, Narration. Before proceeding to the consideration of these rules, an 
anal~'sis is desirable of the elements of a piece of testimonial evidence; for 
upon this analysis will depend the grouping of topics, and from it may be 
surmised something of the necessary requirements of such evidence. 

1. 'When a witness' statement is offered as the basis of an evidential infer
ence to the truth of his statement for example, the statement of A that B 
struck X " it is plain that at least three distinct clements are present; or, 
put in another way, that there are three processes, in the absence of anyone of 
which we cannot conceh'e of testimony. First, the witness must know some
thing, i.e. must have obsen'ed the affray and received some impressions on 
the qucstion whether B struck X; to this elemcnt may be given the generic 
term Observation. Secondly, the witness must ha\'e It recollection of these 
impressions, the result of his Observation; this Illay be termed Recollection. 
Thirdl!l, he must communicate this recollection to the tribunal; that is, there 
must be Communication, or Narration, or Relation (for there is no single 
term entirely appropriate). 

Now the very notion of taking a human utterance as the basis of belief in the 
truth of the fact asserted impliedly attributes these three processes to the 
witness, Observation, Recollection, Communication. l Whatever rules, 

§ 478. 1 1806. Evans. Notes to Pothier. II. 
202: "All regard to testimony supposes the 
general proposition that witnesses. not having 
any motives for asserting what is false or sup
pressing what is true. hadng Iwd an adequate 
opportunity of observing the subject to which 
they depose. having actually observed it with 
adequate attention. and having a distinct and 
perfect memory with respeet to it. relaw what 
they have seen or heard with accuracy and 
fidelity." 1906, Train, The Prisoner at the 

Bar, 224 (" The probative value of all honestly 
given testimony depends, naturally. first. 
upon the witness' original capacity to observe; 
second. upon the extent to which his memory 
may have played him false; and third, upon 
how far he really means exactly what he says. 
. " The authoritativeness of everything 
these witnesses have to say mu~t lie in their 
ability to see, remember. and describe accu
rately what they havil Been"). 
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therefore, limit the acceptance of testimonial assertions must have reference 
to some one or more of these clements. 

Moreover, in the function fulfilled by each of the three elements or pro
cesses are to be found in general form the fundamental canons of which the 
various detailed rules will be the applications and from which they are some
times direct deductions. Thus, the notion of Observation is that the exter
nal event has in some way or other impressed itself on the witness' senses, 
to be now reproduced to us in court. This impression of the witness, then 
(kno,",:ledge, observation, or whatever it be called), should adequatel~· repre
sent or correspond to the fact itself as it really existed or exists; and the 
practical rules under this head will be found to haye, for their common pur
pose, the object of ensuring the probability of a fairl~' accurate knowledge on 
the part of the witness. Again, the function of Recollection is to recall or 
reproduce the original impressions of obsermtion; and such rules as the law 
has laid down under this head are tlsually therefore merdr applications of 
this fundamental notion that Hecollection must fairly correspond with or 
reproduce the original Knowledge or Obsermtion. Finall~', the function of 
Narration or Communication is to reproduce for the apprehension of the 
tribunal the Recollected resultS thcmseh'es already reproduced from Ob
servation; and the common purpose of the varied rules under this Ilead is 
to ensure that the story as told shall represent with fair accuracy what the 
witness once obser\"Cd and now recollects. 

2. The rules, thus analyzed, would howeyer deal with the simple question, 
Does this witness actually know, recollect, communicate with sufficient 
accuracy? a question requiring in each instance anew an inyestigation, 
and a decision based on the facts discoyered. But experience has carved 
out certain rough rules of com"ellience which, if applied at the outset, may 
save the necessit,\' uf a detailed inycstigation as to the sufficiency of actual 
knowledge, recollection, and communicatioIl; for it is obvious that if we find 
the witness incapable i.c. lucking in the yery power of acquiring ade
quate knowledge or of sufficiently recollecting or of properly telling, tlwn 
further inquiry, whether he did in fact know or docs in fact recollect or well 
relate, is useless and may be omitted. For instance, if A is put on the stand 
to testify to the color of a horse, it will be unnecessary to inquire whether 
and where and when he saw the horse, if it appears at the outset that he has 
been blind from hirth. So, too, it would be unnecessary to ask B, who is 
put forward to testify to the rcsults of a post-JUortem examination, whether 
he was present and took part, if it appears at the outset that he knows nothing 
of medicine or of surgery. When the witness is found to lack the proper 
capacit~· or power, it becomes not only unnecessary but improper to consider 
whether he actually knows, for it is impossible for him to know; we do not 
trust his statement that he does know. Thus, in addition to the rules de
fining the requirements as to actuul Knowledge, Recollection, and Com
munication, there arise other rules defining the kinds of Incapacity (to know, 
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recollect, and communicate) which exclude the witness at the outset with
out further inquir~·. 

Of this incapacity there are three distinct sorts; First, there is an organic 
incapacity, affecting the inherent mental or moral powers, of which in
sanity, infancy, dumbness, and the like, are instances. This sort of incapacity 
may affect the witness' power of knowing or of recollecting or of commu
nicating or of doing aU thrce, and must be examined with reference to cacho 
Secondly, there is an incapacity involving a lack of power to judge rightly on 
particular subjects, and arising from lack of experience or training. This 
incapacity extends to particular topics only, not necessarily to the whole 
subject of litigation. Thirdly, there is an incapacity arising from an el1wtionai 
relation to the controversy, e.g. from marital relationship or from pecuniaQ' 
interest in the subject of the suit. This incapacity nowadays recognizcd 
to a limited e:o.."tcnt only is supposed to involvc an inability to give any 
credible testimony on the subjeet of the particular causc, and, whcn it exists, 
affects all three elements alike. 

As for the names to be applied to these thrce sorts of incapacity, there are 
none of general acceptance. The first may be termed Organic, as affecting 
mental and moral functions or powers; the second Experiential, as invoh'ing 
a lack of sufficient experience or training; the third Emotional, as involving 
the dominance of untrustworthy motives. 

§ 479. Any Assertion, whether in court or not, may be Testimonial Evi
dence. The use of the phrase" testimonial" evidcnce must not be understood 
as applicable exclusively to assertions made on the witness-stand. An~' 
assertion, taken as the basis of an inference to the existence of the matter 
asserted, is testimony, whether made in court or not (ante, § 25). Thus, all 
the statements received under the exceptions to the hearsay rule are genuinely 
testimony (post, § 1361). Assertions made on the witness-stand are merely 
the commonest class of testimonial evidence. It follows that the qualifications 
of a witness are equally applicable in the use of extra-judicial assertions. 
In practice the Court does not always insist on proof of these qualifications 
beforehand; but many of the rules established for the hearsay exceptions 
(post,. § 1424) are nothing more than applications of the rules of testimonial 
qualifications to extra-judicial assertions. 

§ 480. Order of Topics. In accordance with the preceding analysis, the 
order of topics under the general title of Testimonial Evidence becomes: 

Sub-title I: Qualifications of Witnesses. 
Topic I: Organic Capacity; including 

Sub-topic A: Mental Derangement (Insanity, Disease, Idiocy); 
Sub-topic B: Me'ntal Immaturity (Infancy); 
Sub-topic C: Moral Depravity (Sex, Religion, Race, Infamy). 

Topic II: Experiential Capacity. 
Topic III: Emotional Capacity: 

Sub-topic A: Pecuniary Interest,: 
860 
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Sub-topic B; Domestic Helationship. 
Topic IV: Observation, or Knowledge. 
Topic V: Recollection. 
Topic VI: Narration, or Communication. 

Sub-title II: lmpeachment of Witnesses; with further subdivisions (noted 
post, § 881). 

Sub-title III: Rehabilitation of Witnesses; with further subdivisions (noted 
P08t, § 1101). 

, , 
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SUB-TITLE I: TEST[MONIAL QUALIFICATIO:-.l"S 

INTRODUCTORY: GENERAL RULES AFFECTING TESTDWNIAL QUALIFICATIONS 

CHAPTER XVIII. 

§ 483. Time of Qualifications. 
§ 484. Burden of Proof of Qualifications. 
§ 485. Mode of Pl'Oof of Qualifications. 
§ 486. Time of Objecting to Qualifications. 

§ 487. Judge, not Jury, to determine 
Qualifications. 

§ 488. Statutes affecting Qualifications. 

§ '183. Time of Qualifications. The time of utterance of the testimony is 
the time when the qualifications must exist, because it is at that time that 
they are needed. Certain consequences follow from this axiom: 

(1) In the case of hl.\'(/nity, an insanity prior to the time of trial is imma
terial, unless it affectcd the person's power of correct observation at the 
time of the fact testified to (post, §§ 493, 49i). On the other hand, prior 
insanity may suffice as eyidenee of the continuing existence of it at the time 
of observation or of deli\'ering testimony (lIlIte, § 2:3:1). 

(2) In the case of infamy, the c1isqualif~'illg cOJ1\'iction has or course 01..'

curred before the trial; but it is supposcd to demonstrate a moral drpra\,
ity continuing up to the trial. A pardon operates to remove the disqualifi
cation (post, § 523); but this, though justifiable only on the ground that the 
depravity had ceased, is a conciu:,;ion that does \'iolence to the general principle. 
In such an irrational doctrine, however, as that of disqualification by infamy 
(now almost obsolete) it is HC'edless to look for consistency. 

(3) In the case of a deposition, the qualifications are required at the time 
of its taking; hence, the condition of the deponent at the time of its offering 
in court is immaterial; hi::! inten'ening death or disqualification could not 
affect the trustwon:hiness of his statement when made. On this point, 
howe\,er, the judicial rulings sometimes have ignored sound principle (post, 
§§ 1408, 1409). 

§ 484. Burden of Proof of Qualifications. The preexistence, ill the wit
ness, of the requisite elements of capacity already enumerated (allie, § 478) 
is in theory required. In the practical enforcement of these requirements, 
howe\'er, it would be pedantic to require that their existence be expressly 
shown in every respect before the witness is permitted to testify. Experi
ence has led to an arrangement by "~lich the existence of the proper qualifi
cation3 may in some classes of cases be assumed, until the opposing party 
pl'oves or the witness reveals their absence; while in certain other classes 
of cases the qualifications are not assumed to exist, but must first be proved 
to exist by the party offering the witness. 
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Under the former head fall, in general, the elements affecting Organic and 
Emotional Capacity; under the latter head, those affecting Experiential Ca
pacity, as well as the qualification of Observation (or Knowledge); for the 
elements of Hecollection and Narration, there is no uniform doctrine. The de
tailed rules carrjOing out this general principle can better be examined under the 
respective qualifications. It is enough to note here that the lack of capacity 
by insanity or idiocy must be shown as a disqualification by the opposing 
party (post, § 497); that lack of capacity by infancy must in theory also be 
shown by him, though the witness' agc and appearance usually serve to change 
the burden (post, § 508); and that interest and relationship must be shown, 
as disqualifications, by the opposing party (post, § 584); while the witness' 
experience (post, § 572) and observatio1l, or knowledge (post, § 654) must be 

• 

shown, as qualifications, by the offering party. 
§ 485. Mode of Proof of Qualifications. Four ways are distinguishable for 

ascertaining the qualifications or lack of qualifications of a witness. 
(1) The behavior of a witness, in court during trial, 01' after being called 

to the stand but 'before being sworn or formally questioned, may reveal his 
incapacity. This, howewr, would in practice be an available source for the 
cases only of idiocy, insanit~T, intoxication, or extreme infancy (post, §§ 497, 
50S). 1._ 

(2) Before the witness is sworn as such, but after he is ealled and pre
sented, a prelimhza.r!1 questioning of hinlself may be had, ill order to ascer
tain by his own answers his condition as to qualifications. This questioning 
(known as ' voir dire', when applied to ascertain disqualifieation by interest) 
formed originally a distinct stage of the proceeding; and it was perhaps 
properly so, because the answers of a (supposedl~·) unqualified person could 
not form testimony, and because it is convenient to mark definitel~· the time 
when the stage of testimony proper begins. But in modern practice (es-

\ peeially under the custom of administering the oath beforehand to the wit
nesses in mass) the separation of the two stages is usually ignored. ]\'loreover, 
in proving the qualifications of experi~nce (post, § 560) and knowledge (post, 
§ 654), it was never practiced. 

The detailed rules in regard to the mode of conducting this provisional 
examination are noticed later under the respective heads of insanit~· (post, 
§ 497), infancy (post, § ;j08), infamy (post, § 523), and interest (post, § 583). 

(3) Before the witness is sworn as such, but after he is called and pre
sented, other witnesses ma~' be used to evidence the facts of his incapacity. 
This, the commonest mode of proof, is ordinarily available as complementary 
to the foregoing two (post, §§ 497, 50S, 562); but, for incapacity by interest, 
it was allowed (post, § 585, only on condition of not using the 'voir dire', 
-the exception being due merely to the disfavor which the Courts finally 
came to show towards that ground of disqualification. 

(4) After the witness has been sworn, the progress of his direct examina
tion or cross-examination may disclose his incapacity, and then he may be 
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stopped and his preceding testimony ordered expunged; or, if merely grounds 
of doubt are disclosed, a questioning on 'voir dire', or other persons' testimony, 
may be resorted to. But at this stage, after the oath's administration, his 
incapacity will not be examined into in ease the opponent has by the delay 
lost the right to make objection (post, §§ 486, 586); and this loss of the right 
might occur at different times for difrerent incapacities. 

The rules for ascertaining capacity to tul,'e the oath rest o~ special grounds 
(post, §§ 1816, 1823). 

§ 486. Time of Objecting to Qualifications. Wherever a plain separation 
is preserved between the preliminary examination of 'voir dire' and the testi
mony proper, the rule can be strictly enforced that capacity is not to be 
questioned after the person i8 once sworn as a witness, except where the op
posing party had no prior notice of the disqualifying fact, or where, h:wing 
notice, he has made due objection but has been unable to prove the fact 
(post, § 586). But in a court where the witnesses are customarily sworn as 
such before any opportunity for questioning is given, this rule cannot be applied. 
Yet its principle ma~' be canicd out by requiring the opponent to make ob
jection and offer proof before the testimony of the witness is begun, so 
far at least as the opponent then is aware of any specific ground of objection 
(post, §§ 497,586). 

When the testimony is offered in the form of a deposition, the same gen
eral principle is applied, i.e. the objcction, if the facts were known, must ha\'e 
been made at the time of the taking of the deposition, if it could thcn have 
been of any avail. Keyerthclcss, since the officer taking it has usually no 
authority to exclude testil1lon~', in some classes of evidence the objection would \ , 
be at that time without practical consequences, and hence there is no harm in 
permitting certain questions to be raised at the trial for the first time, pro
vided the party offering the deposition has not been put in an inconvenient 
position for lack of the prior objection. The specific rules on this point 
have already been considered (ante, § 18). 

§ 487. Judge, not Jury, to determine Qualifications. The orthodox division 
of function between judge and jury allots, without question, to the judge 
the determination of aU matters of fact on which the admissibility of evi
dence depends (post, § 2550), and therefore of the facts of a witness' capacity 
to testify. 

In this inquiry, on the one hand, the judge is not bound by the ordinary 
rules of evidence applicable to evidence offered to the jury (post, §§ 587,2550); 
and, in particular, he need not permit cross-examination of witnesses called to 
prove or disprove another's qualifications (post, § 1385). 

On the other hand, when the judge has once determined the admissibility 
of a witness, by applying the rules of law to the facts found by himself, the 
witness stands before the jury for them to judge of his credit as the~' see fit, un
trammelled by the rules of law as to his qualifications (post, §§ 861, 1451, 
2550); it would follow that if they rejected his testimony, it should be merely 
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because, all things considered, they do not believe him, and not because they 
find him lacking by force of some legal definition of competency; with such 
definitions the jury have nothing to do. 

It seems hardly worth while here to take note of the various fallacious 
principles or phrases which one time or another have been offered for acceptance 
at this point. For example, it has been more or less argued whether there is 
" a presumption that a witness speaks the truth." Now of course there is 
no presumption, in the correct sense of that term (post, § ~-109). Not since 
the earlier days of superstitious ignorance have we been credulous and foolish 
enough to recognize legally (post, § 2032) that a human being's utterance of 
words in court was' per se' operative to produce credence. But, on the other 
hand, equally of course, a witness' qualifications, shown preliminarily, give some 
probative value to his testimony as he begins to open his mouth. In short, 
the law and the tribunal start with assuming that eveQ' witness is at least 
worth listening to. Hence the question whether the trial judge is entitled 
or bound, in point of law, to tcll the jury that" thcre is no presumption that 
a witness tells the truth" is a barren one. Most of the judicial discussion 
of this subject 1 is so crude as not to advance sound theory and practice in the 
least. 

§ 488. Statutes affecting Qualifications. The rules of the common law 
respecting the qualifications of witnesses were highly restrictive. In the 
progress of thought, these restrictions came in many instanres to be recog
nized as illiberal and unnecessary; and legislation has in several important 
respects abolished them either wholly or in part. The statutes affecting 
these changes have often embodied in the same enactment the change of 
diverse rules. In order to have before us in practicable form all the statutory 
data affecting a given rule, it is necessary to set out in one place the series 
of enactments or statutory sections dealing with the general subject, and 
then from time to time in the course of discussion refer to this single collec
tion of statutory texts. Accordingly, it is most convenient to set out here in 
mass, for subsequent reference in detail, the statutes affecting organic and 
emotional capacity, i.e. insanity, infallCY, hlfa.my, interest, and marital re
lationship, reserving for other places the statutes, easily separable, which 
affect other rules of testimonial evidence.2 

-§ '87. 1 E.O. Burton 1). Burton (1920), 113 created by the present law, and it is desirable 
S. C. 227, 102 S. E. 282. that full information as to the facts in issue. 

§ i88. ! The editions of collected statutes both in criminal nnd in ch'il cases, should be 
here referred to wiIl be found enumerated ill laid before the persons who arc appointed to 
the List of Statutes, prefixed to ihis volume. decide upon them, and that such persons 

I. ENGLA.!I.'D: 1814. St. 54 Geo. III, c. 170 should exercise their judgment on the credit 
(rated inhabitants of parish, etc .. to be compa- of the witnesses adduced and on the truth of 
tant in ccrtain cases): 1833, St. 3 & -1 Wm.IV, their testimony. Now therefore be it enacted. 
c. 42 (removes disqualification by reason of ver- That no person offered as a witness shall here
diet being usable for or against the witness) : after be excluded by reason of incapacity from 
1840. St. 3 & 4 Viet. c. 26 (similar to St. 1814) ; crime or interest from giving eyidencc", pro-
1843. St. 6 &. 7 Viet. c. 85, Lord Denman's Act "ided that this shall not render competent 
(" Whereas thc inquiry after truth in courts .. any party to any suit", "or the husband or 
of justice is often obstructed by incapacities wife of such persoIlS"); 1846. St. 9 &. 10 Vict. 
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c. 95 (in suits in the county courbl, .. the parties 
thereto, their wives and all other persons" 
may be examined); 1851, St. 14 & 15 Vict. 
c. 99, § 1 (St. 6 &; 7 Vict. repealed as to the 
proviso about parties); § 2 (parties, and 
persons on whose behalf a suit is brought or 
defended, arc to be competent and compnl
lable); § 3 (person charged with offence in
dictable or punishable with summary con\'ic
tion, not to be affected by statute; neither 
husband nor wife to be "competent or com
pellable to give evidence for or ngainst" the 
other in criminal proceedings); § 4 (action for 
breach of promise of marriage or in consequenco 
of ndultery, not to be affected); 1853, St. 16 & 
17 Vict. c. 83, § 1 (" husbands and wivcs of 
the parties" shaH be comr..)tent and compel
lable to testify "on behalf of either or any 
of the parties "); § 2 (but nothing shall 
render husband or wife competent or com
pellable to testify for or ngainst the other 
.. in any criminal proceeding or in any proceed
ing instituted ill consequence of adultery"); 
§ 3 (" no husband shall be compellable to disclose 
any communication made to him by his wife 
during the marriage, and no wife shall be com
pellable to di8close any communication made to 
her by her husband during the marriuge ") ; 
1859, St. 22 & 23 Vict. c. 61, § 6 (on wife's 
petition for dh'orce founded on adultery, 
coupled with cruelty or desertion, both husband 
and wife are competent and compellable as to 
the cruelty or desertion); 1869, St. 32 & 33 
Vict. c. 6S (" Whereas the disco\'ery of truth in 
cI,urts of justice has been signally promoted 
by the removal of the restrictions on the 
Ildmissibility of witnesses and it is expedient 
to amend the law of evidence with the ohjret 
of still further promoting such discovery"); 
§ 2 (parties to an action for hreach of mar
riage promise, competent); § 3 (parties to any 
Ilroceeding in consequence of ndultery, and 
their hushand~ and wive~. to be competent; 
but no answer as to a witness' own adultery to 
be compellable, unless the witnel's has nlready 
tcstified in disproof thereof); 1877, St. 40 & 41 
Vict. c. 14 (on indictment or proceeding to try 
or enforce a civil right only, the defendant, and 
the defendant's wife or husband, to be compe
tent and compellable); 1885, St. 48 & 49 Vict. 
e. 69,_§ 4 (in prosecutions for rape under age, 
where the girl in question" or any other child 
of tender years" does not in the Court's opinion 
understand the nature of an oath, the child's 
evidence may be given, without oath, if in the 
Court's opinion the child" is possessed of suffi
cient intelligence to justify the reception of the 
evidence and understands the duty of speak
ing the truth .. ; wiU. a proviso requiring cor
roboration. for which see po~t, § 2061); 1889. 
St. 52 &; 53 Viet. c. 44, § 8 (similar); 1898, 
St. 61 &; 62 Viet. c. 36. Criminal Evidence Act: '1 (U Every person charged with an offence. 
and the wife or husband, as the case may be, 
of the person so chargcd, shall be It competent 
witness for the defence at e\'ery stage of the 

proceedings. whather the person 80 charged is 
charged solely or jointly with any other pel'
son. Provided as follows: (a) A person 
so charged shall not be called as a witness in 
pursuance of this Act except upon his own 
application; (b) The failure of any person 
charged with an offence. or of the wife or }1US

band, as the case may be. of the person so 
charged, to give evidence shall not be made the 
subject of any comment by the prosecution; 
(c) The wife or husband oi the person so 
charged shall not, eave as in this Act men
tioned, be callt!d as a witness in pursuance ot 
this Act except upon the application of the 
person so charged; (d) Nothing in this Act 
shall make a husband compellable to disclose 
any communication made by him to his wife 
during the marriage, or a wife compellable to 
disclose any communication made to her by her 
husband during the marriage; (c) A person 
charged and being a witness in pursu:mca of 
this Act may be asked any Question in cross
examination notwithstanding that it would 
tend to criminate him as to the offence charged; 
(f) A person charged and called as a witness 
in pursuancc of this Act shall not be asked, 
and if asked shall not be required to answer, 
any question tending to show that he has com
mittcd or been convicted of or been charged 
with IIny offencc other than that whercwith 
he ii then charged, or is of bad eharacter. un
less - (i) the proof that he has committed 
or been convicted of such other offence is ad
missible e\'idence to show that he is gui! ty of 
the offence wherewith he is then char.c;ecl; or 
(ii) he has personally or by his advocate 
asked questions of the witnesses or the prose
cution with a view to est.'I blish his own lI:ood 
character. or hIlS gh'en evidence of his good 
character. or the nature or conduct of the 
defence is such as to involve imputations on the 
charactcr of tllC prosecutor or the \~i tnesscs 
for the prosecution; or (iii) hc has given 
evidence against IIny other person charged with 
the same offence; (0) Every person called 
as a witness in pursuancc of this Act shall, 
unless othen\'ise ordered by thc Court, give 
his evidence from the witness hox or other 
place from which the other ""itnesses give 
their evidence; (h) Nothing in this Act shall 
affect the provisions of section cighteen of the 
Indictable Offences Act. 1848. or any right of 
the person charged to make 11 statement with-

• • 
out bemg sworn") ; 

§ 2 ("Where the only witness to the facts 
of the ease called by the defence iE the person 
charged. he shall be called as n witness im
mediately after the close of the ('vidence for 
the prosecution ") ; 

§ 3 (" In cases where the right of reply de
pends upon the question whether evidence hM 
been called for the defence, tho fact that the 
person charged hIlS been called as a witness 
shall not of itself confer on the prosecution 
the right of l'Cply") ; 

§ 4 "(1) The wife or husbund 0, s person 
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charged with an offence under an)' indictment or of the wife or husband of such person, to 
mentioned in the schedule of this Act may be testify, shall not be made the subject of com-
called as a witness either for the prosecution ment by the judge, or by counsel for the prose-
or defence and without the consent of the cution"; [par. 2 of this statute seems to ha .... e 
person charged. (2) Nothing in this Act been enacted in consequence of the di .... ided 
shall nffect II case where the wife or husband opinions in Gosselin v. I~ing, 1903, 33 Can. 
of a person charged with an offence may at Sup. 255, cited ]losl, § 2245]); Evid. Act, 
common law be called as a witness without § 6 (" A witness who is unable to speak, may 
the consent of that person 00); 1904, St. -1 gi .... e his e\'idence in any other manner ill which 
Edw. VII, c. 15, § 12 (Prevention of Cruelty he can make it intelligible"); § 16 ("in any 
to Children Act; in trials of any person for legal proceeding" the rule of Eng. St. 1885, 
offences under tills act, 00 such persons shall c. 69, § 4, is adopted); St. 1920, 10-11 Geo. 
be competent but not compellable to gh'e V, e. 46, § 92 (Dominion election offences; 
evidence, and the wife or husband of such ill any ch'i\ action for penalties, "the parties 
person may be required to at~end to gh'e evi- thereto, and the husbands or wh'es of such 
dence as an ordinary witness in the casc and parties respecti .... ely, shall be competent and 
~hall be competent but not compellable to compellable" as in other ch'il actions; But 
give evidence 00); 1908, St. 8 Edw. VII. e. such e\'idence shall not be used. in any crimi-
67. § 27 (Children Act; the pnl\'isions of the nal proceeding under this Act against the 
Criminal Evidence Act to apply); 1912, St. 2-3 person giving it). 
Geo. V, c. 20. § 7 (vagrancy offenccs; wifa ALDERTA: St. 1910. 2d sess., c. 3, 
or husband" IIlay be called us a witness eitiH!r Evidence Act, § 4 (no witness to be e:tcluded 
for the prosecution or ior the defence and for" any alleged incapacity from crime or 
without the consent of the pcrson charged. 00 interest 00); § 5 (" every person offered as a 
saying cases where at common law the same witness shall be udmitted to gh'e evidence 
might be done); 1914, St. 4 & 5 Geo. V, c. notwitilstunding" interest or conviction of 
58, Criminal Justice A!iministration, § 28 crime): § 6 ( .. the parties to an action ", 
(husband or wife of a }lCrSOn charged with etc., shall be .. competent and compellahle 
bigamy may b() called for prosecution or de- t.o gh'e c\'idenc() on behalf of themselvcs or 
fence, without cons()nt of the pcrson charged). of any of the parties": "husbands and wives 

II. CAN.\DA: DOMI:;lO:; OF CA:;.-I.Il.\ : of such parties and persons shall. except as 
Revised Stalules 1906, c. 152, § 1·12 (in trials hereinafter otherwise prodded, be competent 
under the Temperance Act. the respondent and compellable to giw c\'idence on behalf 
or the wife or husband of the respondent is of an~' of the parties 00); § 8 (like Eng. St. 
compellable and competent); Crim. Code ISO!), St. 32-33 Vict. c. 08, § 3); § 9 (like 
1892, § 685, R. S. c. 146, § 100:l (rape under Eng. St. 1853. lG-17 Viet. c. S3, § 3). 
age, and indecent assault; like Eng. St. 188;;, BRITISH COLu~mI'\: Rel.'iscd Statutes 1911, 
e. 69, § -1); R. S. c. 145, Evidence At't, §:l c. 7S, §·1 (like Dom. Evidence Act. § 4); § 6 
(00 A person shall not be incolllpetent to gh'e (child; quotcd ]lost, § 18:!S); § 7 (like Dom. 
e\;denc() by reason of interpst or crime"); Edd. Act, § ·1. par. 1, without the exception); 
E\'id. Act § 4, as amended b~' St. HH7. 7-8 §§ 12-15 (testimony of certain natives not 
Geo. V, c. I-I (1. "E\'ery person charged \\;th understanding an oath may he received); 
an offence, and, except as in this section other- § 2:! (like Dom. Edd. Act. § 6); § 8 "LIn 
y,;sc provided, the wife or husband, as the ch'i! procecdings, the parties] and their wives 
case may be, of the person so charged, shall and husbands shall, except as hereinafter ex-
be a competent witness for the defence, whether cepted, be cOlllpetent as witnesses and com-
the person so charged is charged solely or pellable oo as if not parties, etc.; provided 
jointly with nny other person. 2. The wife that the pi:l.intiff's testimony, in breach of 
or husband of a person charged with an offence prollliHe of marriage, must be corroborated); 
against any of the scctions 202 to 20G inclu- § 9 (" No husband shall be compellable to 
sive. 211 to 219 inclusive, 2:l8. 239, 242 A, 244. disclose any communication made t.() him by 
2,15, 298 to 302 ineiusive, 307 to 311 inclusive. his wife during the marriage 00, anJ no wife simi-
313 to 316 ineiusiv() of the Criminal Code, larly); c.67. § 27 (in dh'orce, the Court may 
shall be a competent and compellable witness order the examination or cross-examination 
for tll() prosecution without the consent of of the petitioner, who shall however not be 
the person charged. 3. No husband shall bound to answer any question tending to show 
be compellable to disdos() any communica- him guilty of adultery); c. 81, § 75 (on trial 
tion made to him by his wife during their of offences under the Factories Act, the defend-
marriage, and no wife shall b() compellable ant is .. competent And compellable to gi .... e 
to disclose any communication made to her evid'mce OO

); c. 107. § 100 (contributing to 
by her husband during their marrillge. 4. a child's delinquency; like c. 78, § 6, 8upra). 
Nothing in this section shall affect n case l\I,\~'TOD'\: Rc-riscd Sialuies 1913, c. 65. 
where the wife or husband of a person charged §§ 3, 4, 6 (lik() Dom. Evidence Act, §§ 3, 4, 6. 
with an offence may at common law be called e:tciJpt that § 4 stands as before the 1917 
as a witness \\;thout the conscnt of that per- Amendment of the Dominion Act, i.e. it omits 
son. 5. The failure of the person charged, par. 2 and 4, and also in par. 1 the words" for 
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the defence "); § 39 (like ib .• § 16); c. iO. § i3 riage ") ; § 12 (" Nothing herein containt'd 
(in offences under the Factory Act. the accused shall extend or apply to any prosecution in-
shall be competent and compellable); St. 1912. stituted under and by virtue of the criminal 
R. S. 1913. c. 206. § 4 (family desertion; "the laws of Canada for any breach of a Provincial 
wife shall be a competent and compellable wit- Statute ") ; St. 1905. c. i. § 41 (offences 
ness against the husband "). under the Factory Act; the person charged 

Nl:w BRUNSWICK: Consolidateel Statute., shall be "competent and compellable to give 
1903. c. 12i. § 3 (" No person shall be in- evidence in or with respect to such complaint. 
competent to give evidence by reason of in- proceeding. matter. or question "). 
terest or crime"); § 4 (" (1) ••• the parties NEWFOUN!lL.-l.N!l: C01l8olidated Statutes 
to the proceeding and the persons in whose be- 1916. c. 91. Evidence Act. § 1 (the parties 
half the action or other proceeding is brought and their beneficiaries. "and the husbands 
or instituted. or opposed. or defended. and the and ~ives of the parties" and of the bene-
husbands and wives of such parties shall. ficiarics. shall be "competent and compella-
except as hereinafter excepted. be compe- ble ". except as otherwise declared; provided 
tent and compellable to give e\·idence ... , that" the party so called to t{)stify may bll 
(2) Nothing in this section shall apply to any cross-examined by the opprdite party under 
suit. action or proclleding in any Court in- the rules applieable to the cross-examination 
st.it,uted in consequllnce of adultery"); § 5 of v.itnesses "); § 2 (no person "charged witll 
(" On thll trial of any issue joined. or of any the commis~ion of any indictable offence" 
matter or question. or on any enquiry arising shall be "competent and compellable to gh'e 
in any suit. action or other proceeding in the evidence for or ngainst himself or herself". 
Court of Divorce and Matrimonial Causl's. or Ilor shall any person be "compellable to an-
in any other Court. any husband shall he swer any question tending to criminate him-
competent to give eddence for or ngainst hi~ self or hersl'lf". nor shall any husband" in 
wife, and any wife shall be competent to gh"e any such criminal procel'ding" be "competent 
c\'idence for r;r against her husbund. wlwther or compellable to give evidence for or against 
such proceedings were instituted in cOllse- his wife". nor nllY wife similarly; hut nothing 
quence of adultery or othcrwise"); § 6 hl're "shall prl'clude a defendant or thc hus-
(" Upon the trial of any person in IIny Court band or wife of the defendant from becoming a 
for any \"iolation of any Statute of this Prov- witncss, should he or she think fit. in any sum-
ince, or upon the prosecution of any pl'rson mary procccding of a criminal or other naturc" 
for any penalty undl'r any law of this Province. and" no witness in any proceeding instituted 
the pereon charged. and the wifc or husband. as in consequencl' of adultery. whether a party 
the case may be. of such person. shall be a com- to the suit or not. or thc husband or \\ife of 
petent witness, whether thc person so charged such party, shall be liable to be asked or bound 
is charged solely or jointly with any other to answer uny question tending to show that 
person; provided. however, that lIeither such he or she has been guilty of adultery. unless 
person. nor thc wife or husband of such per- such witness shall Ita,"c alreadY "given e\idencll 
son. shall be compellable to testify. /Ind that in thl' same procel'ding in disproof of his or 
upon such trial no husb/lnd shnll be competent her alleged adultery"); § 3 (marital commu-
to disclosc nny communication nlade by his nications; like Eng. St. 1853, c. 83. § 3); 
wife to him during their marriage, aud no wife § 4 (breach of promise; like Onto Rev. St. 
shall be competent to disclose any communi- 101-1, C. iG. § 11); § 6 ("no person offered as ~ 
cation madc to her by her husband during witness shall be excluded by reason of incapa-
their marriage "); § 9 (" Nothing herein shall city from crime ") ; 
render any party to a proceeding in any Court, Non'l'HwES'l' TEIIIII'l'ORlES: St. 1901, c. 
instituted in consequence of adultery. or the 10. § 1 (rules of the Cunada Evidence Act 
husband or wife of such party. liable to be 1803. as now or hereafter amended. made 
asked or bound to nnswer nny question tend- npplicable in this jurisdiction; compare ante. 
ing to show that he or she has been guilty of § 6 b); Can. Re,"" St. 1886, C. 50, § 31 (interest 
adultery, unless he or she shull have already us executor or as legatee of a will is not to dis-
given evidence in the same proceeding in dis- qualify a person as \\itness in proYing the will). 
proof of his or her alleged adultery"); § 10 NOVA SCO'l'IA: Revised Statutes 1900, c. 
(" Nothing herein contained shall render any 163. § 34 (no person shall he incompetent" by 
person charged with any offence against any reason of incapacity from crime or from in-
law of this Province compellable to give terest "); § 35 (the parties and beneuciarie9 
e\'idence for or against himself, or the wife or and their husbaods and wives shall be com-
husband of such person, as the case may be, petent and compellable; provided that no 
compellable to give e~idenee for or egains~ "opposite or interested party" shall obtain a 
such person "); § 11 (" Nothing herein con- jUdgment. in any action against "the heirs, 
taincd shall render any husband compellable executors. administrators, or assigns of a 
to disclose any communication made to Ilim deceased person ", "on his own testimony, 
by his wife during the marriage. nor any wife or that of his wife. or both of them. in respect 
compellable to disclose any communication to any dealing. transa,·tion. or agreement with 
made to her by her husband during the mllr- the deceased, or in respect to any act, Iltate-
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mcnt. acknowledgment. or admission of thc 
dcceased, unless such tcstimony is corroborated 
by other material c\'idcncc"; compare thc 
statutcs post. § 2065); § 36 (thc preceding 
shall not apply to any proceeding" instituted 
by the husband or wife in conscquenCC of 
adultcry"); § 3i (nothing herein shall rcnder 
any person compellahle "to answer any ques
tion tending to subject him to criminal pro
ceedings or to prosecution for any penalt.y"; 
nor render any pcrson charged in any criminal 
proceeding with .. any offencc undcr the stat
utes of thc province. or the wife or husband 
of the person so charged, com\le\lable to gh'e 
evidencc against the per.on so charged ") ; 
§ 3S (marital communications; like Eng. St. 
1853, c. 83, § 3); c. 100, § 164 (in offences 
concerning the sale of intoxicating liquors. 
.. the person charged or the husband of such 
person shall he competent and compellable", 
saving the privilcge against self-criminUlion) ; 
St. 1866, c. 13, § 11, in Re\·. St. 1900, \'01. II, 
p. 864 (in proccedings for dh'orce by the wife 
for adulter~' coupled with cruelty. husband 
and wife arc .. competent and compellable to 
gi\'e cvidencc of or relating to su~h cruelty"). 

Oloo-r.\nlO: Revised Statutes lOH. c. i6. 
E\idencc Act. §§ ·1, 5 (neither intcrest nor 
eOll\iction of crimc is to disqualify. and cvery 
person shall hc admitted notwithstanding in
terest or com'iction); § 6 (parties and bcnc
ficiaries shall be compctent and ('ompellable, 
and also their husbands and wives. except 
a:! otheruise Gedared); § S (proceedings in 
consequencc of adultcry; parties and their 
husbands and wi\"(~. shall bc competent; but 
.. the husband or wife, if competent onl~' under 
this Act, shall not be asked 01' bound to answer 
any question tcnding to show that he or she 
has bcen guilty of adultery, unless he or sho 
shall havc already given eddcnce in the same 
procecding in disproof of his or her alleged 
adultery"); §!) (marital communications; likc 
Eng. St. 1853. c. S3. § 3). 

Pm:olCE EDWAIID IsLA.:.;o: St. ISS!). e. 
9. §§ 3. -1 (incapacity b:. crimc or intcrest; 
like Eng. St. 1843. c. 85. without the provisos) ; 
§ 5 (parties and beneficiaries. and their hus
bands and wives. arc" compctent and compel!a
ble", cxccpt as othcrwisc dcclared); § 6 (prh'
ilege against se:f-crimination resen'cd for all 
persons); § i (breach of promise; like Eng. 
St. 1869. c. OS, § 2); § 8 (adultcrY; like ih. 
§ 3, eltcept that thc proviso is madc applicablo 
only to "thc husband or wifc if compctent 
onl~' under and by \irtue of this .-\ct "); § U 
(marital communications; like Eng. St. 185,., 
c.83, § 3); § 10 (the "party opposing or d~
fending, or the "ifc or husband of Euch par~::. 
shall be competent and compellablc" in any 
proceeding under an act of this Legislature or 
beforc a justicc of the peac(l or stipendiar:,' 
magistrate when thc matter is not a crime); 
St. 1906. 6 Edw. VII. e. 12 (St. 18S9, c. 9, 
§ 10. amcnded by striking out the words" not 
being a crimc"). 

SASKATCHEW.\;>I: Re-ci8e8 Statu tell 1920. -c. 
4·1. § 28 (like Onto R. S. C. 76. § 4); § 29 (like 
ib. § 6); § 30 (like ib. § 9). § 36 (children; 
like Can. Edd. Act. § 16); St. 1920. e. 28. § 1 
(amcnding E\·id. Act, R. S. C. 44. § 29, by 
adding sub-scct. (2) that whcn "thc evidence 
of any party defendant, or thc husband or 
wifc of such party. is taken at the instance of 
thc adversc party." no sentcncc of imprison
ment should bc imposed). 

YCKQ:oI: Con,solicl'lled Ordinallccs 1914. c. 
30. § 34 (likc ~. Se. Rev. St. 1900, C. 163, 
§ 34); ib. § 35 (like ~. Sc. Re ..... St. 1900. c. 
163. § 35); ib. § 36 (like N. Sc. Rev. St. 1900, 
e. 163. § 3(3); ib. § 37 (likc ~. Sc. Rc\·. St. 
1900. c. 103, § 37); ib. § 38 (likc N. Sc. Re"·. 
St. 1900. C. 163. § 38). 

III. UXITED STATES: FEDEML: Rcrwcd 
Statulc8 1S78. and Code 101!l; R. S. § S58 (" In 
thc courts of the United States, no witness shall 
be ex~luded in any action on account of color. 
or in any ('i\"il action becausc hc is a party to 
or interested in thc issuc tried; prO\idcd. 
that in actions by or against executors. ad
ministrators. or guardians. in which judgmcnt 
may be rendcred for or against them. neithcr 
party shall be allowcd to testify against thc 
other, as to any transaction with or state-

• 
ment by the testator, inte~tate, or ward. un-
less called to testify thereto by thc opposite 
party. or rcquired to testify thereto by the 
Court. In all other rcspl)cts. the laws of thc 
Statc in whil'h the Court is held shall be thc 
rules of dl)cision as to the competcncy of wit. 
nesses in the court" of the United Statcs in 
trials nt common law and in cquity and ad
miralty"; repealed by St. 1006. illfra); R. S • 
§ lOii, Codc § 3541 ("All persons within 
thc jurisdiction of thc United States shall 
have thc same right in C\'cry Statc nnd Terri
tory to . . . gh'c c\·idence ... us is en
jorcd by white citizens"); R. S. § 2140. 
Codc § 43!)O (" Indians shall bl) eompctent 
witncsscs" in all eascs concerning illegal salc 
of liquor to Indians); St. 1S7·1. Junc 22. e. 
391. § S, Codc § 10107 (" No officer. or other 
pcrson entitlcd to or claiming compensation 
under any pro\'ision of this act [against eyad. 
ing custo;n~ laws] shall be thereby disqualified 
from becoming a witncss in any action, suit. 
or procecding for the recovery. mitigation. or 
remission thcreof", and the defendant may 
testify); St. 1S7S. l\larch 16, c. 3i. Codo 
§ 135i (" In the trial of all indictmcnts. infor
mations, complaints, and other proceedings 
against persons charged with the commission 
of crimcs. offences. and misdemeanors, in the 
United Statcs courts, tcrritorial courts. and 
courts martial, and courts of inquiry. in any 
State or Territory. including thc District of 
Columbia, the pcrson so charged shall, at his 
Ol"n rcquest but not otherwise, bc a compctent 
witnesa. And his failure to makc such rc
qucst shall not create any presumption against 
him "); St. 18Si. March 3, e. 307, § 1. Codc 
§ 1358 ("In any procecding or cxamination 
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before a grand jUry. a judge. justice. or a 
United State~ commissioner. or a Court. in 
any prosecution for bigamy. polygamy. or 
unlawful cohabitation. under any statute of 
the United State~, the lawful hu~band or wife 
of the !lccus~d shall be a competent wit.ness. 
and may be called. but shaH not be compeIled to 
tt'stify in such proceeding. ('xamination. or nros· 
ecution. without the consent of the husband or 
wife. us the ('Me rna v he: and such witnes. • 

shall not be pt'rmittt'd to testify u.s to any state-
ment or communication made by either hus
band or wife to each other. dllring the (lXisteIH~e 
of the marringe relation. deemed confidential 
at common law"); St. l~\):!. Code § :lGSS (for 
this and other stutut!'H affl'ctillg the Chinese. 
sec post. § 51U. incapaeity by race): St. 1903. 
Code § 1;;801 (bankruPtcy; the Court. may 
.. require an~' deoignatcd lJerson. including the 
bankrupt and his wife", to appear for Clmmina
tion "concerning the act.:;. conduct. or property 
of a bankrupt \\'ho~e e~tate is in process of 
administration und!'r this Act; provided that 
the wife may he examined only touching 
business transacted 1)\' llt'r or to which she is II • 

party. and to determine the faet whether she 
has trnnsactt'd or heen a "art~· to any husin!'ss 
of the bankrupt"): St. IUOu. June 29. Code 
§ la5u ("The COlnpetenc~' of a witness to 
testify in any ch'i! action. ~uit. or proceedinll: 
in the CourtH of the l~nited Statcs shall 
be determined by the laws of the St·ate 
or Territory in which the eourt. is held ") ; 
St. WIO. Mar. :!G. Nu. 10;. Code 
§ 35i2 (amending St. HIOi. Ft·b. :!O. § 3; 
importation of aliens for "ro~litulion; in 
such prosccutinns hu~bahd or wife shall he 
admissible against ('ach other); St. 1911. 
Mar. 3. Code § 1155 (" ~o person shaH 
be exd udcd as a wi tness in the Court of 
Claims on account of color or hec:lUse he 
or she is a party to or interested in the 
cause or proceeding; and an~' plain tifT or 
part~· in interest nHL~' be eX:llllinC'd as a wit
ness on the part of the W'\'crtllll('nt"): InOI. 
Fajardo v. Costa, 1 P. R. Fed. lIn. 123 (~lIr
vivor of n t.ransaction with" deceased agent. 
held competent under U. S. He\,. St. § 858) ; 
for the applicability of the F"deml Statutes, 
see alltc, § U. 

ALABAMA: CO>lstilutio>l WOl. Art. 1.. § (j 

(" In all criminal prosecutions the accllsed has 
a right ... to testify in all cast's in his 
own behalf, if he elects so 1.0 do "); Code 1907. 
§ 4007 (" In ch·jJ Euits and proceedings. there 
must be no exclusion of any witness because 
he is a party. or interested in the issue tried. 
except that no person Ita \'ing a pecuniarv 
interest in the result of the suit or the proceed
ing shall be allowed to testify against the party 
to whom his interest is opposed. as to any 
transaction with or statement by the de
ceased !Jerson whose estate is interested in the 
result of the Buit or proceeding. or when such 
deceased person. at the time of such transaetion 
or etatement, acted in any represcntative or 

fidUciarY felation whatsoe~'er to the party 
against whom sllch testimony is sought to be 
introducec/, unless called to testify thereto by 
the Imrty to whom such interest is opposcd, or 
unless the testimony of such deceased person 
in relation to such transaction or statement is 
introduced in evidence hy the party whose in
terest is oPlJosed to thut of the witness, or has 
been tuken and is on file in the causc. No 
p!'fSrm who is an incompetent witness under 
this section shall makc himself competent by 
tranHfcrring his interest to another"); § ·1008 
(" Xu objection must he allowed to the com
petency of a witness beclluse of his conviction 
for any crin)!,. except perjury or suhornation 
of Ilerjur~'; but if he has been convicted of a 
crime involving moral turpitude, the objection 
goes to his credibility"; before 1!l07, the 
credibility clause read "illfllmfJUS crime ") ; 
§ 40l:~ ("Persons who have not the use 
of reason, as idiots. lunatics during lunacy. 
and children who do not understand the 
nature of an oath. arc incompetent wit
nesses "); § 40H (" The court must. by ex
IIlllination. decide upon the capacity of one 
al\l'ged to be incompt'tent from idioc~·. 
lunacy. or insanity. or drunkenncss. or child
hood "); § .jOl.~ (" When the borrower is dead. 
and the USury is relied on as a defense. the rep. 
re~en ta th'e of the borrower, having gh'en 
ten dayS' notice to the plaintiff. or his attor
ney. of his intcntion so to do. is a competent 
witness t') pro\'e the usury. by swearing that 
he believes the con tract to be usurious. if the 
plaintiff was the lender. unless the plaintiff 
denics on oath. in open court, the truth of 
the facts proposed to be sworn to hy the de
fendant "); § i8()4 (" 011 the trial of all in
dietments, complaints. or other criminal pro
c!'!'rling" the person on trial ~hlll1. at his own 
re'1Uc5t. but not otherwi~e. be u. cr)mpctent 
witnc.,,"; and hL. failure tt) make such request 
shall not cr('ate any prc,<umption against 
him. nor be the subject of comment by 
coun;cl "); § ;895 (" There shall be no exclu
sion of a witne~s in a criminal case. because. on 
(· .. n\·iction of the dcf!'ndant. he may be en
titll'd to a reward. or to a restoration of prop-
ert.j'. or to t.he whole or any part of the fin(' 
or penalty inflict1ld; such objection is addressed 
to the credibility. not to the competency. of 
the witness"); § 7898 ("When two or more 
defendants are jointly indicted. the Court may, 
at any time before the evidence for the de
fence bas commenced. order any defendant to 
be discharged from the indictment. in or
der that he may be a witness for the 
prosecution; and such order operates as an 
acquittal of such defendant. provided he 
does testify"); § 7899 ("When two or more 
dcfcndants are jointly indicted, the Court may 
direct a \'erdict of acquittal to be entered in 
favor of anyone of them. against whom there 
is not. in the opinion of the Court. evidence 
sufficient to put him on his defence; and be
inl; aeqllitted. he may be a witness"); St. 
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1903. Code 1907. § 7900 ("in all cases wh~re a damages aguinst another person for adultery 
husbund iB cbarg~d with abandoning hiB family committed hy either husband or wifc") ; § 1678 
and leaving them in danger of becoming a (" In an action by or against executors, ad-
burden to thl) public, the wife shall be n cum- ministrntors. or guurdians. in which judgment 
petent wjtn~ss against her husband "); St. may b~ rendered. iur or against them as such. 
1915. Xo. 826. p. 942 (" the husband and wife neither party shall be allowed to testify against 
may testify either for or against each other in the others as to any transaction with or state-
criminal cases. but shall not bc compellec! to ment by the testator. intestate. or ward, un-
do so "). less called to testify thereto by the opposite 

AL.\slu: Compiled Laws 1913. §§ 2254. p:nty or required to testify thereto by the Court ; 
2255 (like Or. Laws 1920. §§ 15:30. 15:31); and the provision3 of this section shall extend 
§ 2258 (like ib. § 1534. omitting the last words. to und include all actions by or against the 
following .. a right to cross-examination ") ; heirs or lcgal represenu.th·es of a decedent 
§ 2259 (like ib. § 1535); § 1865 (like Or. Laws arising out of any transaction with SUch de-
1920. § 731. omitting the first sentence); § 1866 cedent"); § 3861 (" either party may be a 
(like ill. § 732. par. 1 and 2. in~erting in witness" in divorce proceedings); Penal 
par. 1 after" time" the words" of the trans- Code. § 12:!5 (rules for witnesses in (~rim-
action and "); § 1867 (like ib. § 733. p:lf. 1); inal cuses are the samc as in ci .... i1 cases. except 
St. 1913. Apr. 28. e. 75 (pandering; "n hus- as otherwise pro\;ded); § 1226 (" All persons. 
band or wifo shaH he n competent witness 'l'.ithout exception. otherwise than is specified 
again tit the other. and the wife ma~' bi com- in the next two sections. wh·). having organs 
pelled to testify" wherc the husband is de- of sense. can percch·e. and. percehing. can 
fllndant); St. HH5. Apr. 21. o. 12. § 3 (family- make known their perceptions to others. nlaY 
desertion; like the Washington law); St. be \\;tne~ses. Therefore, neither par.ies nor 
1915. April 23. o. 19 (" the faot that two or other persons who havc an interest in the c\'ent 
more per~ol\S are jOintly indicted shall not of an action or proceeding. are excluded; nor 
render any oue so indicted incompetent as a those who bave been cOI\\;cted of crime; nor 
witness for or against illS co-defendant. whether persons on account of their opinions on mat-
said co-defendants arc tried jointly or sever- ters of religioUS \x>lief; although in every 
aUy"); St. lOl!J. e. ·10. § 5 (family-desertion; case the credibility of the 'l'.itness may be 
like Wa~h. R. & B. Codes 1909. § 5935). drawn in question "); § 1227 ("The following 
Amzo~-': Revised Statutes 1913. Civil Code. persons cannot be witnesses in a criminul 

§ 16i4 (" E"ery person. including the partr. action: 1. Those who ure of unsound mind 
may testify in any action or proceeding. civil at the time of thcir production for examination; 
or criminal. in court. or before any person 2. Children under ten years of age. Who up- • 
who has authority to reech'e e\·idence. except pear incapalM of receiving just impres~ions 
as otherwise expressly provided by law"); of the facts respeeting which they arc examinod. 
§ 1675 (" No person shall be incompetent to Or of relating them truly"); § 1228 ("There 
testify because he is a party to a suit or proceed- are particular relations in which it is the polic~' 
ing or interested in the iSSUe tried. nor because of the law to encourage confidence and to 
he has been indicted. accused or convicted of preservc it inviolate; therefore. a person can-
a crime"); § 1676 (" No p!)rson shnll be in- not be examined as a witness in thc following 
compctent to testify on account of his reli- cases: 1. A husband ('unnot be examined for 
gious opinions. or for want of an~· religious or agninst hi. wife. without her consent, nor 
belief"); § 1077 ("The following per.:ons a wife for or against her husband. \\;thout his 
cannot be witnesses in a civil action: consent: nor can either. during the marriage 
1. Those Who urc of unsound mind at the time or afterwards. be. without the conscnt of the 
of their production for exa1nination; 2. Chil- other. examined as to any cODlmuniration 
dren under ten years of age. who appear in- made by one to the other during the marringe ; 
capable of receiving just impressions of the but this exception does not apply in the fol-
facts respecting which they are examined. lov.;ng cases. and in such cases the husband or 
or of relating them truly; 3. A husband \\;fe may be examined for or against each 
cannot be examined for or against his wife. other as in case of other witnesses: (a) In 
without her consent. nor a wifo for or a criminal action or proceeding for a crime 
against her husband. without his consent; committed by the husband against the wife. 
nor can either, during the marriage or after- or by the wife against the husband. (b) In 
wards, be. without the consent of thc other. a criminal action or proceeding against the 
examined as to any communication made by husband for the abandonment. failure to sUP-
one to the other during the marriage; but port or provide for. or failure or neglect to 
this Ilxception does not apply to an action fo!" furnish the necessities of life to the wife or the 
divorce or a civil action by one against the minor children. the ~;fe shall be a competent 
other. nor to a criminal action or proceeding witness against the husband. - The v,;fe Dlay. 
as provided in thll Penal Code; or in an uction at her OWIl request. but not otherwise. be ex-
brought by husband or wife against another amined lIS a "itness for or against ber husband. 
person for the nlienation of the affections of and the husband may. at his own request. 
either husband or wife; or in an action for but not otherwise. be examined as a witness 
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for or against Ilis wife in the following cases the other as to any transaction with or state-
(1) Upon a prosecution for bigamy or adul- ments of the testator, intestate, Of ward, unless 
tery, ('ommitted by either hushand or wife, or called to testify thereto by the opposite party; 
for t:lpe. seduction, or the crime agllinst nll- Provided further, this section may be amended 
ture. or any similar offense. committed by tho or repealed by the General Assembly"); 
husband"); § 1229 (" A defendant in a crim- ~ 4146 (" All persons except those enumerated 
inal action or proceeding cannot be compelled herein shall be competent to testify in a civil 
to be a witness against himself; but if he offer action. The following persons shall be'incom
himself as a witness. he may be cross-examined potent to testify: First: Infant.~ under the 
by the counsel for the Territory as to all mat- age of ten years. and over that age if ine.apable 
ters about which he was examined in chief. of understanding the obligation of an oath; 
His neglect or refusal to oe a witness cannot Second: Persons who are of unsound mind at 
in any manner prejudice him. nor be used the time of being produced as witnesses; 
against him on the trial or proceeding ") ; Third: Husband and wife, for or against each 
§§ 1039. 1040 (on joint indictment. the Court other, or concerning any communication made 
may. on prosecuting attorney's application. by one to the other during the marriage. 
at any timc before defendant hns gone into whether called as a witness while that relation 
his defence. discharge defendant to testify for subsists or afterward, but either shall be al
prosecution; and when the Cuurt believes lowed to testify for the other in regard to any 
that there is not sufficient evidence us to one business transacted by the one for the other in 
to put him on his defence, it shall order his the capacity of agent"); § 4147 (" All other 
di~charge. before evidence closed. to be witness objections~to witnesses shall go to their credit 
for co-defendant); § 248 (pandering. etc.; alone. and be weighed by the jury or tribunal 
the female is a competent witness to .. any and to which their evidence is olTered "); § 3125 
all matters. including conversation "ith the (" In any criminal prosecution a husband and 
accused. or by him. with or by third persons wife may testify against each other in all cases 
in her presence ". notwithstanding marriage in which an injury has been done by either 
with the accused before or after the offence) ; against the person or property of the other ") ; 
St. 1921, c. 114. § 2 (filiation proceedings; § 4145 ("No person shall be disqualified to 
"the mother of said child shall not be con- testify in any action. civil or (·riminal. pend
sidered a competent witness in any case where ing in any of the courts of this State. by reason 
the alleged natural futher' of said child shall of having been convictcd of any felony or other 
be dead at the time of the trial "). crime whatsoever; but evidence of his former 

ARKANSAS: Digest 1919. § 3121 (" No per- conviction of any crime hy a court of this or 
Eon shall be rendered incompetent to testify any other State or Territory of the United 
in criminal cases by reason of bcing the person States shall be admissible" to affect his credi
injured or defrauded. or intended to be in- bility); § 2416 (seduction; though marriage 
jured or defrauded. or because he would be with accused has ensued. "such female shall 
entitled to satisfaction for the injury. or may be a competent witness against such accused". 
be liable to pay the costs of prosecution ") ; etc.); § 2709 (pandering; like W. Va. Code 
§ 3122 (" In all cases where two or more per- 1914. § 5171). 
sons arc jointly or otherwise concerned in the CALIFORNIA: Codc8 1872. as amended to 
commission of any crime or misdemeanor. 1921 inclusive: Code oj Ci~il Procedure. § 1879 
either of such persons may be sworn as a wit- ("All persons. without exception. otherwise 
ness in relation to such crime or misdemeanor; than is specified in the next two sections. who. 
but the testimony given by such witness shall having organs of sense. can perceive. and. per
in no instance be used against him in any ceiving. can make known their perceptions to 
criminal prosecution for the same offence"); others. may be witnesses. Therefore. neither 
§ 3123 ("On the trial of all indictments. in- parties nor other persons who ha"e an interest 
formations. complaints. and other proceedings in the event of an action or proceeding arc 
against persons dmrged with the commission excluded; nor those who have been cOll\;cted 
of crimes. offences. and misdcmeanors, the of crime; nor per80ns on account of their 
person so charged shall. at his own request. opinions on matters of religious belief; al
but not otherwise. be a competent witness. though in every case the credibility of the 
and his failure to make such request shall not witness may be drawn in question. as pro
create any presumption againllt him"); § 3124 videdillsection 1847"); § 1880 ("The following 
("'Vhen two or more persons arc indicted persons call1lot be witnesses: 1. Those who 
in the Bame indictment. either may testify in are of unsound mind at the time of their pro
behalf of or against the other defendant or duction for examination. 2. Children under 
defendants "); § 4144 (" In civil actions. no ten years of age. who appear incapable of 
witness shall be excluded because he is ., party receiving just impressions of the facts re
to a suit or interested in the issue to be tried; specting which they arc examined. or of re
Provided. in actions by or against executors. lating them truly. 3. Parties or assignors of 
administratol's. or guardians. in which judg- parties to an action or proceeding, or persons 
ment may be rendered for or against them, on behalf of whom an action or proceeding is 
neither party shnll be allowed to testify against prosecuted. against an executor or adminis-
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trator upon a claim or demand against the tent" for or against the accused as to any 
estate of a deceased person. as to any matter transaction or as to any conversation with 
of fnet oocurring before the death of such th!! accused or by him with another person 
deceased person "); § 1881 ("There arc par- or persons in her presence. notwithstanding 
ticular relations in whi('h it is the policy of the her having married the accused before or after" 
law to encourage confidence and to preser\'e the offence. "whether caUed as a witness dur-
it in\'iolate; therefore. a person cannot be ing the existenCe of the marriage or after its 
examined as a witness in the following cases: dissolution"); St. 1911. Feb. 8. p. 10. ~o. 
l. A husband cannot be examined for or 866. § 2 (pimping; like the foregoing Act). 
ngr.inst his wife. without her consent. nor a COLORADO: Compiled Lau's 1921. § 5570 
wife for or against her husband. without his (in prosecution for failure to support. the 
consent; nor can either. during the marriage wife is competent against the husband with 
or afterwards. be. without the consent of the or without his consent); § 5831 (on a trial in 
other. exnmined as to an~' communication which a county is interested. the inhabitants 
made by one to the other during the marriage; arc competent \\itnesses. if other\\ise quali-
but this exception docs not apply to a civil fica); § 6555 (" All persons. without cxcep-
action or proceeding by one against the other. tion. other than those specified in the next 
nor to a criminal action or proceeding for a three sections. and in the second. third. fourth. 
crime committed by one against the other. or in seventh. and eighth sections of chapter one 
an action brought by husband or wifc against hundred and four of the general laws may be 
another person for the alienation of affections witnesses. Neither parties nor other persons 
of either husband or wife; or in an action for who have un interest in the event or proceeding 
damages against another person for adultery shall be exoluded; nor those who have been 
committed by husb:md or wife ") ; Penal convicted of crime; nor persons on account 
Code. § 6i5 (impri80nment affecting ci\'il of their opinions on matters of religious be- .. 
rights docs not create incompetency as witne8s lief; nlthough in every case the credibility 
in a criminal case); § 1090 ( .• When two or of the witness may be drawn in question. lIS 
more person8 arc included in the same charge now provided by law; but the conviction of 
the Court may. at any time before the defcnd- any person for any crime may be shovm for 
ants have gone into their defence. on the the purpose of affecting the crec!ibility of such 
application of the district attorney. direct witness; and the fact of such conviction may 
any defendant to be discharged. that he may be proved like any other fact not of record. 
be a witness for the People •. ); § 1100 ( •. When either by the witness himse\( (who shall be 
two or more persons arc included in the snme compel\ed to testify thereto). or by any other 
indictment or information. and tho Court person cognizant of such conviction. as im-
is of opinion that in regard to a particu- peaching testimony or by any other competent 
lar defendant there is not sufficient evidence testimony") ; § 6556 (" That no party to 
to put him on his defence. it must order him to any civil action. suit. or proceeding. or person 
bedischarl,led before the evidence is closed. that directly interested in the event thereof. shall 
he may he a witness for his co-defendant") ; be allowed to testify therein of his own motion. 
§ tl02 ("The rules of evidence in civil actions or in his own beha\(. by virtue of the foregoing 
arc applicable also to criminal actions. except section [now § 6555J when any adverse party 
as otherwise provided in this code "); § 1:3:!2 sues or defends as tho trustee or conservator 
(" Neither husband nor wife is a competent of. an idiot. lunatic. or distracted person. or 
witness for or against the other in a criminal as the executor or administrator. heir. legatee. 
action or proceedinf:( to which one or both arc or devisee of any deceased person. or as guard-
parties. except with the consent of both. Or in ian or trustee of any such heir. legatee. or 
case of criminal actions or proccpdings for d()"isee. unless when called as a witness by 
l\ crime committed by one against the such adverse party so suing or defending; and 
persoll or property of the other. or in also. except in the following cases. namely: 
cases of criminal \'iolence upon one by the First: In any such action. suit. or proceeding. 
other. or in cases of ('riminal actions or pro- a party or interested person may testify to 
ceedings for bigamy. or adultery. or in cases facts occurring after the death of such deceased 
of criminal actions or proceedings brought person. Second: When in such action. suit. or 
under the provisions of sections 270 and 270a proceading. any agent of any deceased person 
of this code "): § 1323 (if the accus~d "offer shall. in behalf of any person or persons suing 
himself as a witness. he may be cross-examined or being sued. in either of the capaclties above 
by the counsel for the people as to all matters named. testify to any conversation or trans
about which he was examined in chief"; "his action between the agent and the OPPOlute 
neglect or refusal to be a witness cannot in any party or parties in interest. such party or 
manner prejudice him nor be uSild against him parties in interest may testify concerning the 
on the trial or proceeding "); § Z66g (husband same conversation or transaction. Third: 
placing wife in house of prostitution; wife is When in any such action. suit. or proceeding. 
"competent witness a~ainst her husband ") ; any such party suing or defending as afore-
St. 1911. Feb. 8. p. 9. No. 865. § 2 (pandering; said. or an~' person having a direct interest in 
any female sought for prostitution is compe- the event of such action. suit. or proceeding, 
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"hnll testify in behalf of such party so suing or not make him competent); § 6560 (swtute is 
defending, to any conversation or tranmction not to affect the law in regard to the settle-
with the opposite party or parties in interest, Dlent of estates oi deceased pcrs()n~, cte., or 
then such opposite party in interl'st ~hall nlso to the acknowledgment or pl'Oof of deeds, or 
be permitted to testify as to the saUie cOllver- to the atteSt:ltilln of instruments required to 
satioll or transaction. Fourth: When in be attested); § 6562 ( .. The following per-
any such action, suit, or proceeding, nny sons shallllot be witllc"~s: J. Those who are 
witness not a party to the record, or not a of unsound mind at the time of their ]Jroduc-
party in interest, or not all agent of such de- tion for examination. 2. Children under 
ceased person, shall in hehalf of any party t.o ten years of age who appear incapable of re-
such action, suit, or proceeding, testify to ceiving just impressions of the facts respect-
any conversation or admission by any adverse ing which they arc examined or of relating 
party or parties in interest, occurring before them truly"); § 6563 ("Thl'rc arc particular 
the death and in the absence of such decea~'ed relations in which it is the polil'Y of the law to 
person, ~uch adverse party or parties in ill- encourage confidence and to prescrve it in-
terest ma~' al80 testif~" to the same admission violate; therefore a person shall not be ex-
or ('onversation. Fifth: 'Vhen in any such amined as a witness ill the following cases: 
action, suit, or proceeding, the depo~ition of 1. A hushand shaH not he exumined for or 
such deecased person shall he read in e\"i- again~t his wife without her consent, nor a 
dence at the trial, any adverse party or wife for or against her husband without hi, 
parties in interest may testif~" as to all matters consent; nor shaH either during the marriag(' 
and things testified to in such depositioll by or afterward be, without the consent of the 
Buch deceased person and not excluded for other, examined as to any communication 
irrele\'ancy or incompetency. Sixth: In any made by one to the other during marriul:l': 
such action, suit or pwceeding, any adverse but this exception docs not apply to a ,·ivil 
party or parties in intere~t may testify IlS to action or proceeding by one against the other, 
any conversation or admission, or as to all nor to a criminal action or proceeding for a 
=natters and things connected with the subject crime committ,cd by one against the other"); 
matter of said action, suit or proceeding, and § 6564 ("If a person offer himself as a witness, 
which conversation and admission and mat- that is to be deemed a consent to the examinu-
ters and things aforesaid, occurred b('fore the tion; (.Iso the offer oi a wife, hushand, attor-
death and in the presence of such deceased ney, clergyman, physician, or ~rgeon, as a 
and also in the presence of any member of the witness, shall be deemed a consent to the ex-
family of such deceased person over the age of amination within the meaning of the first 
sixteen years, or ill the presence of any heir, four subdh'i5ions of the la~t section"); § ilOO 
legatee or devisee of such deceased person (" The party or parties iujured shull in 
over the age of sixteen years; Provided, all cases be competent witnesses, unless he, 
however, That such member of the family, she, or they shall he render\!d incompetent 
heir, legatee or devisee as the case mo.y be, is by reason of his, her, or their infamy or other 
present at the hearing of said action, suit or legal incompetency other than that of interest. 
proceeding, or whose testimony is or may be The credibility of all such witnesses shall be 
procurable at such trial. Seventh: When left to the jury as in other cases"); § 7101 
the defendant in any such suit has previously (" Hereafter in all criminal cases tried in any 
bean required to testify under the provisions court of this State, the accused, if he so desire, 
of section 7080 or section 7253 of the Revised shall be sworn as 11 witness in the casc, and the 
Statutes of Colorado, 1908, the testimony so jury shall give his testimony such weight as " 
given if reduced to writing, or the stenographic they think it deserves; but in no case shall 11 

minutes thereof, so fur liS the same relates to neglect or refusal of the accu~ed to testify b(' 
the estate concerning which or for the benefit taken or considered any evidence of his guilt 
of which suit is brought and is relevant to or innocence "); § il02 (" The solemn affirma
the issue in such suit and competent under tion of witnesse~ shall be deemed sufficient ") ; 
the general rules of evidence, may hl.l read in § 2451 (married woman hecoming special 
behalf of such defendant "); § 6558 (" That partner in limited firm" shall be 11 competent 
in any action, suit, or proceeding, by or against witness for or ugamst her hushand, the same 
any surviving partner or partners, joint con- as though a femme sole" in a1l proceedings 
tractor or contractors, no adverso party or arising out of partnership); § 5342 (" no 
person adversely interested in the event thereof, person making a claim against the estate of 
Mall, by virtue of section one of this act, be any testator, intestate, or mental inc('mpetent 
rendered a competent witness to testify to any shaH be permitted to prove the same by his 
admission or conversation by any deceased or her own oath "); § 6846 (pimping; any 
partner or joint contractor, unless some one offender is competent'agninst any other of· 
or more of the ~rviving partners or joint lender, nnd "11 husband or wife shall be B 

contractors were also preS<lnt at the time of competent witness against the other, with or 
such admission or eonversation"); § 6559 without consent"). 
(an assignment or release "made for the pur- COLUMBIA (DISTRICT): Code 0/ Law 191!1, 
pose of allowing such person to testify" does § 921 (joint indictees; like Arizona P. C. §§ 1039, 
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.t040); § 1063 ("Except as herein elsewhere or against each other") ; § 1069 (" In neither 
provided. no person shall be incompetent to civil nor criminal proceedings shall a husband 
testify in any civil action or proceeding by or wife be competent to testify as to any eon-
rellson of his being a party thereto or interest.ed fidential communications made by one to the 
in the result thereof; but if otherwise compe- other during the marr:~~c "); St, 1906. Mar, 
tent to testify. hn shall be competent to 23. § 2. U, S, Stat, L. vol. :'14. p, 8i (offence of 
give evidence in his own behalf and COIll- failing to support one's famLY; .. in all prose-
petent and compellable to give evidt'nce on cutions under this nct any ell isting pro"isions 
behalf of any other party to sueh action or of law prohibiting the disclosu'e of confidential 
proceeding"); § 1064 (" If one of the original communicati'JIls betwet'n husband and wife 
parties to a transaction or contract hal! since shall not apply, and both ~lUsbnnd and wife 
the date thereof died or become insunt' or other- shall bl' ~ompetcnt and comr.ellable witnesses 
wise incapable of testifying in relation thereto. to tcstif~' t'J any and all relevant matters, in-
the other party tlll.'reu, shall 1I0t be allowed to eluding til(! fnct 0/ such marriage and the 
testify as to IIny trllnsaction or declaration or parentage (If sllch child or children"), 
admission of the said deceased or otherwise The f"llowing pro\'i"ions of the Federnllaws 
incapable party in any action between ~aid apply expr('~~ly to the District: U, S, St, 
other party. or /Lny person claiming under him, 18i8, :\Inrch 16. Code 1!l19. § 1357 (accused in 
and the executors. administrators. trustees. criminal cases), 
heirs, devisees. assignees. committee. or other CONXECTICCT: Grncral Slatutc" 1918. 
I)erson legally representing the deceased or § 5i35 ("In actions by or against the repre-
othenvisc incajJablc party, unless he be first sentath'l's of deceast'd persons, the entries, 
called upon to testify in relation to said trans- mt'moranda, and declarations of the deceased. 
aetion or declaration or admbsioll by the other rele,'ant to the matter in issue. may be reech'ed 
party. or the opposite party first testify in rC!la- as evidence; and in actions b~' or against the 
tion to the same, or unless the transaction or reprl'scntath'es of deceased persons, in which 
contract was made or had with an :agent of the any trustc(' or re~eh'er is an ad,'ersl' party, the 
said deceased or otherwise incap:lble party, and testimony of the deceaEed, rele\'ant to the mat-
the said agent testifies in relation thereto. or ter in issue, given at his examination. upon the 
unless called to testify thereto b~' the Court ") ; application of said trustee or receiver. shall be 
§ 1065 (if the former testimony of a party rerch'ed in eddence"); § 5706 (" A wife may 
deceased or insane be used, .. the opposite be compelled to tcstify in any action brought 
party may tcstify in oppositioll thereto ") ; against her husband for nece~saries furnished 
§ 1066 (" Where any of the original par til'S to a her while Ii\'ing apart from him "); § 5i05 
transaction or contract which is the subject of (" Ko person shall be disqualified as a witness 
investigation Ilre partners or other joint con- in any action by rcason of his interest in the 
tractors, or jointly entitled or liable. Ilnd some e,'ent of the same us Ii party or otherv.ise. 
of them hnvc ciied, or otherwise becnnw in- or of hi5 dishelief in the existence of 11 Supreme --
('apable uf testifying. any others with whom Being, or of his conviction of crime; but such 
the con tract or transaction wus personally in t('fcst or cOIwirtion may he sho'inl for the 
made or had. or in whose presence or with purpose of aliee'tin!!; his credit "); § 5741 (Any 
whose privity it was made or had, or admissions party to a cidl action ma~' compel nny ad,'erse 
in relation to the same were made. shall n"t, I,arty or ",Ul~' pcr,oll for whose immediate and 
nor shall the adverse party. be ineompetl'nt aunroe bl'lll'fit." the aetion was begun, etc" to 
to testify becuuse somc of the parties or j"int. tl'stify); § 663·1 ("Any person on trial for 
contructors, or tllOse jointly entitll'd or liable, crime shall j,l' " e"mpctent witness. and at 
have died or ot.herwise become incapable of his' or her ol,tieJll may testify or refuse to 
testifying"); § \OG7 (" No person shall be ill- testify. upon >twh trial. "nd if such person 
competent to testify. in either ch'i! or criminal has a hushand or wif!', he or she shall be a 
proceedings. by reason of his having been con· ('ompctent witnc,.~, hut may elect or refuse to 
"icted of crime other than perjt;ry. but such testify for or u!!:uinst the accused, except that 
fact may be given in e\'idence tn affect his a wife when ~hc has reeeh'ed personal violence 
credit as Ii witness, either upon the cross- from her hmbnnd, or is a woman described 
cxamination of the witness or by c\'idl'nce in §§ li3iQ or 0891 of tht' General Statutes 
• aliunde' ; and tlle party cros;,-examining him may, upon his trial for offenses arising out 
shall not b!l concluded by his answers as to of such pcrl'onal violenre or from ,iolation 
such matters, In order to pro"e sueh con- of the pr()d~ions or ~aid ~cctions. be com-
viction of crime it shall not be necessary to pclled wte"tif.dn the same manner as any other 
produce the whole record of the pr"ceedings witnes", The ne~lect, or rt'fu~al, of an ac-
containing such con"iction. hut the certificate, cllsed party u) testify shall not be commented 
under seal. of the clerk of the court wherein upon to the Court or jury"), 
such proceedings were had. stating the fact of DELAw.~nE: Rcriscd Slattliea 1915. § 3041 
the conviction and for what cause. shall be (family-desertion; 110 rule .. prohibiting the 
sufficient"); § 1068 (" In both civil and crim- disclosure of confidential communications 
inal proceedings. husband and wife shall be between husband and wife ~hall apply, and 
competent but not compellable to testify for both husband and wife shall be competent 
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and compellable witnesses to testify against \'ided, however, that no party to such action 
each other as to any and all relenmt matters", or proceeding, nor any person interested in 
including marriage and parentage; but with the event thereof. nor any person from, 
privilege against self-incrimination); §§ 30;6, through. or under whom, any such party or 
30S5 (in bastardy cases, the putative father interested person derh'es any interest or title 
may testif}' in his own behalf; the mother is by assignment or otherwise. shaH be examined 
a "competent witness, unless otherwise legally as a witness in regard to any tr:msaction or 
incompetent"); § ·1212 (" Xo person shull be communication between such witness and a 
incompetent to testify in any civil action or perSUll at the time of such examination de-
proceeding whether at Inw or in equity. be- ceased. insane. or lunatic. ngninst the execu-
cause he is a party to the record or interested tor. administrator. heir-at-Ia\\', next of kin. as-
in the e\'('nt of the suit or matter to be deter- signee. legatee. de\'isce. or sun'h'or of such 
mined; prodded that in actions or proceed- deceased person, or the assignee or committee 
ings hy or against execut(lr~, administrators. of such insane person or lunatic; but this pro-
or guardians, in whkh judgment or decree hibition shall not extend to any transaction or 
may be rendered for or against them, neither ('umIllIlJlication as to which any such executor, 
party ,haH be allowed to testify against the administrator. heir-at-Ia\\', next of kin, as-
othl't a9 to any transaction with or statement signee, legatee, de\'isee, sun'i\'or. or com-
by the testator, intestate. or ward, unless mitteeman shall be examined on his own be-
called to testify thereto by the opposite half. or as to which the testimony of such 
party"); § 4213 (" A party to the record ill deceased person or lunatic shall be given in 
any action or judicial proc('eding. or a person e\'idence ") ; § :3608 (executor's oath not 
for whose immediat ... benefit such proceeding admitted to prove will, if he is "interested in 
is prosecuted or de1cnded. may he examined the estate therein bequeathed, or any part 
as if under cross-examination. at the instance thereof"); §§ 4859 ·18GO (disputed oWIll'rship 
of the ad,'erse party, or any of them, and for of live stock in certuin ('ases, must be proved 
that purpose may be compelled ill tho snme "by disinterest.ed testimony") ; § G01:> 
manner. and subject. to the same rules of ex- (" The provisions of law relative to the com-
amination as any other witness to testify; potoncy of witnes~es and evidence in ci\'jJ 
but the party calling for such examination cascs shall obtain also in criminal cases" ex .. 
shall not be concluded thereby, but may cept as otherwise pro\'ided); § 60m (" Ap-
rcbut his testimony by other e\'idence, A pro\'ers shaH not be admitted in an~" casu 
party proposing to examine a party advcrso whate\'er "); § 2;02 (" In the trial of ch'i) 
in interest may have the same pro('ess and actions in this State. neither the husband nor 
means of compelling attendanco and response the wife shall be excluded as witnesses. where 
as the law pro\"idcs in the cuso of ordinar~" either the said husband or wife is an interested 
witnesses"); § 4214 (" No person shllll be party to the suit pending"); § GOSO ("In 
oxcluded from testifying as u witness by rea- nil criminal prosecutions tho accused may lit 
BOn of his ha\'ing been ('oll\icted of a felony, his option be sworn as a witness in his own be-
but evidence of the fa(·t may be gh'cJl to affect half. and shall in such case be subject to ex-
his credibility"); § 4215 (" Each and every umination as other witnesses "); § 2;06 (" No 
person accused. or who shall be accused. of person shall be disquulified to testify , , , by 
any felony, misdemeunor. or offence ",hatso- reason of conviction of any crime except per-
ever, punishable by the III\\'5 of this State. jury"); § 2704 (" A conviction of perjury shall 
now or hereafter in force, ~hall, upon his or make incompetent any person to testify in 
her trial before nny tribunal established by any court in this State, even if such person 
the Constitution or luws of this State, ha,'e the has been pardoncd "). 
right to testify in his or her own behalf. and GEOflGiA: R<Tiscd Code 1910, § 5i85 
shall also have the right to testify for or against (" Communications between husband and 
any other person or persons jointly tried with wife". excluded); § 585; ("Hcligious belief 
him or her; pro\'ided. howe,'er, that a refusal goel! only to the credit "); § 5858 (" No person 
to testify shall not be construed or commented utTered as a wituess shall be excluded, by rea-
upon us an indication of guilt "); § 42Hl (" It son of incapacity. for crime or interest. or 
shall be lawful for a wife or a husband to testify from being a party. from gh'ing e,"idence. either 
for or against each other in both civil and in person or by deposition (in any cuurt or pro-
criminal causcs ") ; St, 1921. c, 184, § 5. substi- cceding).,,; but e\'(~ry person so offered 
tuting in Hc\", Code a ncw § 3085. par, 25 (" In shall be competent and ('ompellable to gi,'e 
illegitimacy eascs, the mother shall be a com- e\'idence on beh:llf of either or any of the 
petent witness, unless otherwise legally in- parties to the said suit. action. or other pro-
competent "). ceeding. except as follows: 1. Where any 

FLORIDA: RerUJcd General Statutes 1919, suit is instituted or defended by a person in-
§ 2705 (" No person, in an~' Court or before sane at the time of trial. or by :m indorsee, 
any officer acting judicially, shaH be excluded assignee, transferee. or by the personal repre-
from testifying us a witness. by reason of his sentath'e of a de('euscd person, the oppo-
interest in the event of the action ur proceed- site party ~hall not be admitted to testify in his 
ing, or because he is a party thereto; pro- own favor against the insane or deceased per-
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son. as to transactions or communications with in preference to t.he sworn testimony in the 
such insane or deceased person. 2. \\'here cause"; but in so making a statement. he 
(my suit is instituted or defended by partners. is not compellable "to an~wer any questions 
persons jointly liable. or interested. the oppo- on cross-examination. should he think proper 
sit1l party shall not be admitted to testify in his to decline to answer"; "no person. who in 
own favor as to transactions or communication$ any criminal proceeding is charged with the 
solelv ",;th an insane or deceased parmer. or commission of any indictable offence. or any 
per~n jointly liable or interested. 3. Where offence punishable on summary conviction, 
any suit is instituted or defended by a corpora- is competent or compellable to give evidence 
tion. the opposite party shall not be admitted for or against himself"); § 1037. par. 4 ("HUB
to testify in his own behalf to transactions or band and wife shall not be competent or eom
communications solely with a deceased or in- pellable to give evidence in any criminal pro
sane officer or agent of the corporation. ceeding for or ugainst each other. except that 
.1. Where a person not a party. hut a person in- the wife shull be competent. but not compel
tcrested in the result of the suit. is offered as lable. to testify against her husband. upon his 
a witness. he shaH not be competent to test.ify, trial for any criminal offen<:e committed, o~ 
if. as u. party to the cause. he would for any attempted to have been committed. upon her 
cause be incompetent. 5. i\o agent or attor- person. She is also a competent witness to 
ney-at-law of the survi\'ing or sane party. testify for or against her husband. in cases of 
at the time of the transaction testified about, abandonment of his child. as provided for in 
shall be aHowed to testify in fa\'or of a sur- § 116 of this Code ") ; § 116 (as above); 
viving or sane party. under circumstances § 10-1 (wife to be a "competent witness". 
where the principal. a party to the cause. when husband is tried for maltreatment of 
could not testify; /lor can a sur\"i\'ing party wife); § 935 ~accused's statement before 
or agent testify in his own favor. or in fa\'or a magistrate, regulated); § 37!l (seduction; 
of u survi\;ng or sane purty. us to transactions prosecution may be stopped by marriage; 
or communications with a deceased or in- but if defendant does not comply with the 
sane agent. under circumstances where such conditions." the wife shall be a competent 
witness would be incompetent if deceased agent witness to testify against the husband, except 
had been principal. 6. In all cases where in cases pending on Dee. 20. 1899 ") ; 
the personal representative of the deceased or § 995 (" When defendants are separately 
insane party has introduced a witness inter- tried. they shall be competent to testify for or 
ested in the event of a suit. who has testified against eaeh other "); § 50.!! (witness before 
as to transactions or commu.'licatio:ls on the arbitrators); St. 1!l11. Ko. 207. p. 68. Aug. 
part of the surviving agent or purty with a :.::5 (amending Pen. Code. 1910. § 379. prose
deceased or insane party or agent. the sur- cutions for seduction. by omitting the last 
viving party or his agent may be examined in part after" husband". and substituting. "in 
reference to such facts testified to by said aH such cases. whether the marriage to suspend 
\\;tness"); § 5b59 ("There shaH be no other said prosecution was before or after indictment 
e:tceptions allowed under the foregoing para- of said defendant"). 
graphs"); § 5S51 ("Nothing contained in HAWAII: Revised Laws l!lIS. § 260!l ("i\o 
section 5858 shall apply to any action. suit. or person offered as II witness sholl hereafter be 
proceeding in any Court. instituted in conse- excluded by reason of incapacity from crime 
quence of adult1lry. or to any action for breach (perjury or subornation of perjury oniy ex
of promise of marriage ") ; § 5862. P. C. cepted) or int1lrest. from gh'iog evidence .... 
1910. § 1038 (" Persons who have not the But every person ;'0 offered may and shall be 
use of reason. as idiots. lunatics during lu- admitted to give evidence. notwithstanding 
nacy. and children who do not undcr,tand that such person mayor shall have an interest 
the nature of an oath. are incompetent in the matter in question. or in the event of the 
",;tneSS1ls"); § 5853. P. C. H110. § 1039 trial of any issue. matter. question or inquiry, 
(" Drunkenness. which dct.hrones reason and or of the suit. action or proceeding in which he 
memory. incapacitates during its continu- is offered as a witness, and notwithstanding 
ancc"); § 5864. P. C. 1910. § lWO ("No that such person offered as a witness may have 
physical deCects in any of the sonses inca pac- been pre\.jously convicted of any crime or of
itaoos a witnes~. An interpret~r may explain fence except as aforesuid "); § 2611 (" ... It 
his evidence"); § 5855 ("Thc CO'l1rt must. shall 00 lawful for such Court or person to re
by examination. decide upon the capacity ceive the evidence of any minor, notwithstand
of one alleged to be incompetent from idiocy. ing he may be destitute of the knowledge of 
lunacy. or insanity. or drunkenness. or child- God and of any bellef in religion or in a future 
hood "); P. C. §§ 1036. 1037. par. 12 (" In state of rewards and punishments. Provided 
all criminal trials the prisoner shall h:n'e tlm always. that the evidence of such minor shaH 
right to make to thc Court and jury such be given upon his affirmation or declaration to 
statelllent in the cas~ as h~ Illay deem proper tell the truth. the whole truth. and nothing but 
in his defence. It shull not be under oath. the truth. or in su('h other form as may he ar
and shall have such force only us the jury may proved of and allowed by such Court or person 
think right to give it. They may believe it as first aforesaid. and after he shall hu,ve hccn 
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cautioned hy "nch GlUr!. or p('r~on that he will 
incur and he liable to punishment if lie do not 
tell the truth. Provided also. that. III) such 
cddence shall in any case be receh'ed unless it 
shall be proved to the ~atisfacti[,n (,f such 
Court or such person, that 811<"h millur perfectly 
understands the nature and ohject (If such 
declaration or affirmation as aforesaid, and the 
purpose for which his test.imony is require(l ") ; 
§ 2612 (.. • •. Parties thereto, and t,he party 
on whose behalf any such act.ion. suit. or pro
ceeding may be brought or defended. and 
the husbands and wh'es of such parties and !Jer
g·)ns rcspectivel~' shall (except as provided in 
§§ 2613. 26H) be competent and compellable 
to gh'e eddenee. either in person (lr by depm;i
tion. according to the practice of the Court. (,n 
hehalf of either or any of the parties t<J the saitl 
suit. action or proceeding"); § 2610 (" The 
defendunt in any criminal proceeding may 
give evidence on his own hehalf. and there
upon he subject to cross-cxamination ill 1iI,e 
manner as an:-' other witness. but in case any 
~uch pC'rBon shall neglect or dCf'line to offer 
himself as a witness. no inference ~hall be 
drawn prejudicial to such accw'cd by renson 
of such neglect or refusal. nor shall any argu
mellt be permitted tcndiul; to injure tit" defence 
of such accused per~on on aC(,OImt of such fail
ure to offer himself liS witnefs "); § 2G1:3 
(" Xothing herein containcd shall rendC'r any 
person who in any criminal proceeding is 
charged with the eommiSFion of any illdktahle 
offence. or any olJclJre punishable on summary 
conyiction. compellable tn gh'e c\'idencc for or 
against himself; or (except as hereinafter men
tioned) shall render any person compellable to 
answer !Iny question tending to criminate him
self. or shall in any criminal proceeding render 
!Iny husband ('ompetcnt or compellable to give 
evidence against. his wife. or allY wife compe
tent or t'<lmpellahle to give e\·idence against 
her husband, except in such casC's where such 
evidence may now he gh'en; provided !Ilso tha t 
in all criminal proceedings the husband or wife 
of the party accused shall be a competent wit
ness for tbe defence "); § 2614 (" No husband 
sball be compell::ble to disclose any communi
cation made to bim b:; his wife during the mar
riage. and no wife $hall he compellable to dis
close any communication mnde to her by her 
husband during the marriage ") ; § 2!J4!l 
(in divorce. the Court may in discretion "ex
amine either or both of tbe parties upon oath. 
in ordor to prevent collusion "); § 2!J75 (in 
prosecutions for family-d!?sertion. ete" no 
rule" prohibiting the disclosure of confidential 
communications between husband and wifo 
shall apply"; "both husband and wife shall he 
competent and compellable witnesses" as to 
any relevant fact); § 3010 (in bastardy com
plaint, mother is admissible). 

Io.UIo: Compilcd SIal1llr,1 l!HO. § 7035 
(" All persons without excepF:JIl. otherwise 
than is spedfied in the lIext two ~cdions, who. 
ha.ving organs of SCIlt'C. can pcrcch'c. atld, per-

ceh·ing. rail make known their perceptions to 
others. may be witne"scs, Therefore. neither 
Jlartie~ nor other persolls who ha\'e an interc~t 
in the event of an action or pro reeding arc ex
cluded; nor thosc who have heen cOI1\'icted of 
"rime; nor persons on acconn t of their opinions 
on matters of religious helief; although in 
t'\'en' case the crcdibilit·,' of the witness may be • • • 
drawn in queotion. hy the manner in which he 
testifies. by tl:e cl'"racter of his testimony. or 
hy c\'iden('e atTec,ting his character for truth. 
honesty. or integrit,\·. or his motives. or h~' 
contradictor:: e\"iden!:e; and the jury arc the 
exdush'e judges of his credibility"); § 7!J3G 
(" The folk'\\'ing persons (':lImot be witnesses: 
1. Thoo!! who arc of unsound mind at the time 
of their production for examination. 2. Chil
dren under tt'n years of age. who appear in
capable of receiving just impre5sions of the 
facts respecting which they are examined. or 
of relating them truly. 3, Parties or assignors 
of parties to an act.ion or proceC'ding. or persons 
in whose behalf an action or proceeding is pros
ecuted. agaiast an t'x(!cutor or till administra
tor. upon a claim or demand against the estate 
of a deceased person. as to any matter of 
fact occurring hefore the death of suell dece:L~(!d 
person ") ; § 5958 (" There arc particular 
relations in which it is the policy of the law 
to encourage confidence and to preseT\'e it 
imdolntc; therefore a p('r~Oll cannot be ex
amined as a witness in the following cases: 
1. A husband cannot he examined for 01 

again8t his wife. without her consent. nor Ii 

wife for or against her husband. witbout his 
consent; nor can either. during the marrio,;e 
or afterwards. be. without the consent of the 
other. examined as to any communication made 
by one to the other during the marriage: but 
this exception docs not apply to Ii civil (,Ictba 
or procC'eding hy one against the other. nor to 
a criminal action or proceeding for a crimo 
committed by violence of one against the per
son of the other"); §§ 8947-8948 (like Cal. P. 
C. § § 1099. 1100); § !)129 (" The rules for deter
mining the competency of witnesses in ch'i! 
actions are applicable also to criminal actions 
and pro{'cedings. except as otherwise prodded 
in this Col'!e "); § 9130 (U Neither husband 
nor wife arc <'ompettmt witnesses for or against 
each other in a criminal action or proceeding 
to which one or both are parties "); (" Except 
1. with the consent of both. or 2. in ca..~es of 
rriminal violence upon one by the other. or. 
3. in cases of desertion or non-support of wife or 
child by the busband"); § 9131 (" A defendant 
in a criminal action or proceeding to which he 
is a party. is not. without his consent. a com
petent 'l'.itness for or against himself. His 
neglect or refusal ta give such consent sball not 
ill any manner prejudice him nor be used 
against him on the trinl or proceeding"); 
§ ~(l1a (ch'i! dl'lIth as a penalty docs not 
reude!' the person~ "incompetent :IS witnesses" 
in criminal cases); § SP50 (" The rules of 
evidencc in civil actions arc applicable also 
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to criminnl netions. except u.s otherwise pro- such heir, legntee, or devisee, unless when called 
\'ided in this Code"), ns a witness by such adverse party so suing or 

ILLINOIS: Rcri,~cd Statutes 18i4. c, Ii, § G. dcfending, and ruso except in the following 
ns amended (in bastardy trials. "the mother cases, namely: Pirst, In u.ny such action. 
and defendant" are compctent); c, 38, § 31; ~uit, or proceeding, a party or interested person 
(when a witness is released by Court order fro.:. may testify to facts occurring after the dea th cf 
liability to prosecution, and compelled to tes- such decea~cd person, or after the ward, heir. 
tify, .. the defendant shall also at his own re- l('gatee. or de\'isee shall have attained his or her 
quest bc deemed a competent witncss"; but no majority, Second, When, in such nction. 
inference shall be drawn. as in ib, § 426); c,38, suit. or proceeding. any llgeni of nny deceased 
§ 426 C' Xo person shalI be disqunlified as a person shall. in behulf of any persvn or persons 
witness in any ~rimin:il case or proceeding by suing or Leins sued, in either of the capacities 
reason of his interest in the e\'ent of the same. above l"amed. testify to any conversation or 
as a party or otherwise. or by reason of his tran~u~~i~,n between such agent :md the op
having been l'onvicted of (lny crime. but such po site !.larty or part.y in interest, such opposite 
int1)rest or conviction may he shown for the party 0)" pllrty in interest may testify concern
purpose of affecting his credibilit.y; pro\'ided. ing the same conversation or transaction, 
however. that a defendant in any criminal case Third, Where, in any such action. suit, or 
or proceeding shall only at his own request be prol'('('dillg. any such purty suillg or defending. 
deClned a competent witness. lind his neglect as aforesaid. or :my person ha\'ing a direct 
to testify shull not ereate any presumption interest in the event of such action. suit, or 
against him. nor shall the Court permit any proceeding, shall testify in behalf of such party 
reference or comment to he made to or upon so tiuing or defending, to any con\'ersation or 
such neglect"); c.38, § 4!H. St, ISn:3, June 17 transaction with the opposite pnrtyor party in 
(the wife to be competent in any <,usc against interest. then such opposite party or Party in 
the husband under the statute Jlunishing interest shall also be pcnnitted to testify as to 
abandonment of family. "as to any 11IId all the sume conversation or transuction, Fourth, 
matters relevant thereto, including the fact Where. in any such action, suit, or proceeding. 
of such marriage and t!JC parentage of such any witness. not:L party to the record. or not a 
children"); St, 1901. May 11. § 3 (in prosecu- party in interest, or not an agent of such de
tions for nbandonment of wife or child. "such ceased person, shall, in hehalf of :my party to 
husband or wife shall be a <'ompctent witness to such action, suit. or procl·eding. testif~' tt) any 
testify in any case brought aguinst the one or com'ersation or admission by any ath'erse 
the other under this oct. and to any and all party or party in interest. OCCUlTillg before the 
matters relevant thereto, including the facts of death and in the absence of sllch deceu~ed per
such marriage and the parentage of sllch child son. such adverse party or party in interest Illa~' 
or children "); St, 1915, June 24. p, 4iO. § 7 also testHy as to tile same admission or con
(family-desertion; no existing rule" prohibiting versation, Pifth, Where. in any such action. 
the disclosure of confidential communications suit. or proceeding. the deposition of such de
betw'?cn husband and wife" ihall apply; "both ceased person shall be read in evidence at the 
husband and wife shall be competent witnesses trial. any !Ld,'ersc party or party in interest 
to any and all relevant matters" ; including mnr- may testify as to all matters and things testified 
riage and parentage) ; Rev, St, c, 51. § 1 ("Xo to in sllch deposition by such deceased person. 
person shall be disqualified as a witness in any and not excludc-cl for irrelevancy or incompc
ch'jJ :wtion, suit, or procceJing, except 80S herein. tell!.')" "): § 4 (" In any action. suit, or proceed
after stated. by reason of his or her interest in ing. by or against allY sun'iving partner or 
the event thereof, as a party or otherwise, or by partners, joint contractor or contractors, no 
reuson of his or her conviction of !Lny crime; ad,'erse party. or party adversely interested in 
but such interest or conviction may be shown the event thereof, ~hull. by "irtue of section 1 
for the purpose of affecting the credibility of of this Act, be rendered a competeut witness. 
such witness; and the fact of such com'ictioll to testify to any admi~sion or cOIl\'ersation. by 
mny be proven like any fact not of record. any deceased partner or joint contr!Lctor, unless 
either by the witness himself (who shull be some one or more of the sut\'i\'ing partners or 
compelled to testify thereto) or by any other joint c:ontractors were also present at the time 
witness cognizant of such conviction. as im. of b"1.ICh admission or <:onversation; and in 
peaching testimony. or by any other competent every action. suit. or proceeding, a party to the 
evidence "); § 2 (" No pnrty to any civil !Lction. same. who has contracted with an agent of the 
suit. or proceeding. or person directly interested adverse party. the agent having since died. 
in the event thereof. shall be allowed to testify shall not be u competent witness, as to any 
therein of his OIVIl motion. or in his own be- conversation or transaction between himself 
half. by ~;rtue of the foregoing section. when and surh agent. eltcept where the conditiono arc 
allY adverse party sues or defends us the trustee such. that under the provisions of sertions 2 
or cons~rvator of any idiot, habitual drunkard, and 3 of this Art, he would have been permit-
lunatic, or distracted persoll. or as the executor. ted to testify, if the deceased person had been a 
administrator, heir, legatt'C. or devisee of an~' prill ei pal and not 1m agent": amended by 
deccased person. or as guardian or trustee of any St, 1899. April 24. by intlCrting after .. such , 
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agent". the words. "unless such admission or ten years of age, unless it appears that they 
conversation with the said deceased agent was understand the nature and obligation of an 
had or made in the presence of a Bun'iving oath;... Sixth: Husband and wife, as to 
agent or agents of such adverse party. and then communications made to each other "); § 521 
only"); § 5 (" No husband or wife shall. by (" In suits or proceedings in which an executor 
"irtue of section 1 of thi~ Act, be rendered or administrator is a party. involving matters 
competent to testify for or against each other as which occurred during the lifetime of the dece
to nny transaction or conversation. occurring dent, where a judgment or allowance may be 
during the marriage, whether called as a wit- made or rendered for or against the estate repre
ness during the existence of the marringe. or sonted by such executor or administrator. any 
after its dissolution, except in cases where the person who is a necessary party to the issue or 
wife would. if unmarried. be plaintiff or de- record, whose interest is adverse to such es
Cendant. or where the cause of action grows out tate, shall not be a compctent witness as to 
of a personal wrong or injury done by one to the such matters against such estate: Pro"ided, 
other or grows out oC tho neglect of t.he husband however. that in cases where a deposition of 
to furnish the wife with a suitable support; such decedent has been taken, or he has pre
and except in cases where the litigation shall be viously testified as to the matter. and his 
concerning the separate propert}· of the wife. testimony or deposition can be used as evi
and suits for divorce; and except also in actions dence for such executor or administrator. SUt'h 
upon policies of insurance of property. so fllr as advcrse party shall be a comI,etent witness for 
relates to the amount and value of the property himself. but only as to any matters embraced 
nlleged to be injured or destroyed. or in actions in such deposition or testimony"); § 522 
against carriers, so far lIS relates to the loss of Coo In all suits by or against heirs or devisees. 
property and the amount and \'alue thereof. or founded on a contract with or demand again~t 
in all matters of business transactions where the the ancestor. to obtain title to or obtain posses-
transaction was hnd and conducted by such sion of property. real or personal. of. or in right 
married woman as the agent of her husband. in of. such ancestor. or to affect the same in IIny 
all of which cases the husband and wife ma)' manner. neither party to such suit shall be a 
testify for or against each other, in the same competent Ivitness as to any matter which oc
manner as other parties may. under the prod- curred prior to the dl'ath of the ancestor ") ; 
sions of this act. Provided. that nothing in § 523 (" When in any casc an ugent of a de
this section contained shall be construed to cedent shall t<!stify on behalf of an executor. 
authorize or permit any such husband or wife administrator. or heirs. concerning any transa~-
to testify to any admissions or conversations of tion, as ha"ing been had by him. as such agent, 
the other, whether made by him to her or by with a party to the suit. his assignor or grantor. 
her to him, or by either to third persons, ex- and in the absence of the decedent; or if any 
ccpt in suits or cauaes between such husband witnesssball,on behalfoftheexecutor.adminis
and wife "); § 6 (" Any party to any civil a('- trator. or heirs. t<!stify to any con\'ersation or 
tion, suit. or proceeding, may compel any admission of a party to the suit. his assignor 
ad'~erse party or person for whose benefit such or gwntor, as having been had or made in tho 
action. suit. or proceeding is brought. instituted, absence of the deceased; ther. :!le party against 
prosecuted. or defended. to testify as a witness whom such evidence is adduced. his assignor 
at the trial. or by deposition, taken as other or grantor. shall be competent to testify con
depositions are by law required. in the same cerning the same mattei'. No person who 
manner. and subject to the same rules, as other shall have acted a8 an agent in the making or 
witnesses"); § 7 (" In any eivil action, suit, or continuing of a contract with any person who 
proceeding, no person who would. if a party may have died. shall be II competent witness 
thereto. be incompetent to testify therein. in any suit upon or involving such contract, 
under the provisions of sections 2 or 3. shall as to matters occurring prior to the death of 
become competent by reason omny assignment such decedent, on behalf of the principal to 
or release of his claim. made for the purpose of such contract. against the legal representll-
allowing such person to testify"); § 8 (nothing tives or heirs of the decedent. unless he shall 
in this act is to affect the law ns to the settle- be called by such heirs or legal representatives. 
ment of the estates of deceased persons, in- And in such case he shall be a competent wit
eapables. etc., or the proof of conveyances for ness only as to matters concerning which he is 
record. or the attestation of instruments re- interrog.!1ted by such heirs or representat.ives. 
quired to be attested). When. in any case. a person shall be charged 

INDIANA: Burns' Annotated Statutes 1914. with ualawfully taking or detaining personsl 
§ 519 ("All persons, whether parties to or in- property. or having done damage thereto. and 
terested in the suit, shall be competent wit- Buch person by his pleading shall defend on 
nesses in a civil action or proceeding. except as the ground that he is executor, administrator. 
herein otherwise provided ") ; § 520 ("The fol- guardian. or heir. and II.S such has taken or 
lowing persons shall not be competent witnesses: detains the property. or has done the acts 
First: Persons insane at the time they are charged, then no person shaH he competent to 
offered as witnesses, whether they have been testify who 'Would not be competent if the per-
80 adjudged or not; Second: Children under son 80 defending were the complainant; but 
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when the person complaining cannot testify, sustain or impeach the testimony of such wit-
then the party so defending shull also be ex- ness"); § 1023 (on the death of the com-
eluded "); St. § 524 (" in aU suit~ by or against plainant in bastardy, her written examination 
any person adjudged to be a person of unsound before the justice" may be read in evidence ") ; 
mind and under guardianship, or against his § 2109 Co. The rules of e\'idence prescribed in 
guardian, founded upon nny contract with or ch'il cases and concerning the competency of 
demand against said ward, or in any suit witnesses shaU govern in criminal cases, except 
to obtain p.>ssession of the real or personal as otherwise provided in this act "); [Criminal 
property of said ward, or to affect the same cases:J § 2111 (" The fol1owing persons are 
in any manner, neither party to said transac- competent witnesses: First. Al1 persons who 
tion shaU be a competent witness to any matter arc competent to testify in civil actions. 
which occurred prior to the appointmcnt of said Second. The party injured by the offence 
guardian; pro\ided howC\'er that if the party committed. Third. Accomplices. when they 
to said transaction under guardianship should consent to testify. Fourth. The defendant. 
be adjudged by the Court competent to tcstif~', to testify in his own behalf. But if the de-
thcn the other party to said suit shal1 not be fendant do not testify, his failure to do so 
exduded; provided further that the provisions shal1 not be commented upon or referred to in 
of this act shaU not apply to any case where a the argument of the cause, nor commented 
person has been adjudged to he of unsound upon, referred to, or in any manner considered 
mind before the taking effect of this act, nor to by the jury trying the same; and it shall be 
any contract made or transaction had before the duty of tile Court, in such case, in its 
the taking effect of this act; also pro\'ided charge, to instruct the jury as to their duty 
that in aU cases contemplated by this act cither under the provisions of this section "); § 2117 
party to such suit shall ha\'e the right to caU (" When two or more persons arc included in 
and examine any party ad\'ersc to hi'll as a one prosecution, the Court mllY, at any time 
witness. or the Court may in its discretion re- before the defendant has gone into his defence, 
quire any party to such suit or other person to direct IIny defendant to be discharged. that he 
testify, and any abuse of such discretion shall may be a witness for the State. A defendant 
be reviewable on appeal"); § 525 C" When tho may also, when there is not sufficient evidence 
husband or wife is a party, and not a com- to put him on his defence, at any time before 
petent witness in his or her own behalf, the the evidence is closed, be discharged by the 
other shaU also be excluded; except that the Court for the purpose of gh'ing testimony for a 
husband shall be a competent "itncss in a suit co-defendant "); § 2356 (pandering; female 
for the seduction of the wife, but she shall not who marries accused before or afier the oC-
he competent "); § 526 (" In all cases in which fence's da~ shall be competent for or against 
executors. administrators, h.:irs, lor de\'isees him whether called during marriage or after 
arc parties, and one of the parties to the suit dissolution); § 3000 (illegitimate child of de-
shall be incompetent, as hereinbefore pro~ided, ceased intestate who has acknowledged parent-
to testify against them, then the assignor or age shall inherit; but" the testimony of the 
grantor of a party making such assignment or mother of such child or chilC:ren shall in no 
grant ~'oluntarily shall be deemed a party ad- case be reeeh'ed to establish the fact of such 
verse to the executor or administrator, heir, acknowledgment "); St. 1915, April 26, p. 139, 
or devisee. as the case may be; Provided, § a (family-desertion; no rule "prohibiting 
however, that in all cases referred to in BCC- disclosure of confidential communications be-
tions 276,277, 2i8. !1nd 2iG of said act said tween husband and wife shall apply", and 
sections being numbered in the Revised Stnt- both husband and wife shall be "competent 
utes of 1881, 498, 499, 500. and 501 any and compellable witnesscs to testify against 
party to such suit shall have the right to call each other "). 
and examine any party adverse to bim as a IOWA: COrnltitution 1857, Art. I, ~ ", '''Any 
witness, or the Court may. in its discretion, party to any judicial proceeding shall have the 
require any party to a suit, or other person, to right to use as a "itness, or take the testimony 
testify, and any abuse of such discretion shall of, any other person. not disqualified on ac-
be renewable [reviewable? J on appeal ") ; count of interest, who may be cognizant of any 
§ 527 C" In all nctions by an executor or ad- fact material to the case; and parties to suifa 
ministrator on contracts assigned to the de- may be witnesses, as provided by law"); CuIII.-
cedent, when the assignor is alive and a com- piled Code 1919. § 7308 (" Every human being 
petent witness in the cause, the executor or of sufficient capacity to understand the oblig&-
administrator and the defendant or defendants tion oC an oath is a competent witness in all 
shall be competent witnesscs as to all matters cases, except as other wise declared "); § 7309 
which OCCUlTed between the assignor and the (" Facts which have heretofore caused the ex-
defendant or defendants, prior to notice of elusion of testimony may still be shown for 
such assignment "); §§ 1015, 1019 (in a bas- the purpose of lessening its credibility"); 
tardy charge. "the mother of the child, if of § 7310 {"No person offered as a witness in 
sound mind, shall be n competent witness", any action or proceeding in any Court, or be-
and her written examination on mnking com- fore any officer acting judicially, shall be 
piJint before the justice m:,y be used .. to excluded by reason of his interest in the event 

VOL. I 56 881 



• , 

• 

TESTIl\IONL\L QUALIFICATIONS [CHAp. XVIII 
• 

of the action or proceeding. or bccaul'C he is n § 9470 (rules of evidence in civil ~asf.lR to apply 
party thereto. except as provided in this in criminal cases. so far as applicable and 
chapter"); § 7311 (" No party to :my action except ILq otherwise pro"ided); St. 1907. 
or proceeding. nor any person interested in the c. 110, § 2. Code § 8846 (descrtior. of family; 
event. thereof. nor any person from. through. husband or wife to be competent for the 
or under whom any such party or interested State." and may testify to any relevant acts 
person derives any interest or title by 6ssign- or communications between them". but neither 
ment or otherwise. and no husband or w.fe of is "compelled to testify against the other under 
any said party or person. shall be examined as this Act". except by consent). 
a witness in regard to any personal t.rans!'ction KANSAS: General Statutes 1915. § 7219 
or comlmmication between such witneRS and a (" No person shall be disqualified us a \Vitne~ 
person at the commencement of such " .. amina- in any civil action or proceeding by reas:m of 
tion. deceased. insane. or lunutic. against the his interest in the event of the same. as a party 
execut.or. administrS1~)r. heir-at-Iaw. next of or otherwise. or by reason of his convir-tion of 
kin. assignee. legateu. devisee. or sun'ivor of a criCle; but such interest or cor. ooiction muy 
such deceased person. or the assignee or guard- be shown for the purposl! of affe('tir,g hi~ 
ian of such inllane per.son 0" lunatic. But this credibility"); § 7220 (" Nothing in the pr~ 
prohibition shall not extend to nny transaction cedil)g section contained shall in any manner 
or communication as to which any such cxecu- affect the laws now existing relating to th,., 
tor. administrator. heir-at-law. 'l'!xt of kin. settlement of estates of det'eased persons. in-
assignee legate\!. devisee. sur\ivor, or guardian fants. idiots. or lunatic·s. or the attestation of 
ehall be "xamined in his OW!1 behalf. or ns to the execution of last wills and testaments. or 
whil'h the testimony of such deceased or insane of conveyances of real estate. or of any other 
person or lunatic shall be given in midence ") ; inst.rument required by law to be attested ") ; 
I 7312 (a person who would be incompetent § 7222 (" No party shall be allowed to test![y 
under the preceding section Inny have his in his own behalf ill respect to any trans-
deposition taken during the lifetime or sanity action or communication bad personally b~· 
o~ the other party. to be used in case of death such party \\ith a deceased pl'rson. where 
or insanity}; § 7313 (" Neither the husband either party to the action claims to have ac-
nor wife shall in any case be a 17itness against quired title directly or indirectly from such 
the other. except in a criminal prosecution for deceased person. or when the adverse party is 

, a crime committed by one against the other. or the executor. adminisfrator. heir-at~law. next 
" : in a civil action or proceeding one against the of kin. surviving partner. or assignee of such 
1: other. or in a civil action by one against II deceased person. nor shall the assijplor of a 

third party for alienating the affections of the thing in action be allowed to testify ill behalf 
other. or in any civil action brought by r. of such party concerning any traneaction or 
judgment creditor against either the husband communication had persona\ly by such aSF;;;'.tor 
or the wife. to set aside a conveyance of prop- with. a deceased person in any such case; nor 
crty ffl:\m one to the other on the ground of shall such party or assignor be competent to 
want of eonsideration or fraud, and to sub- testify to any transaction had personally by such 
ject the Mme to the payment of his judg- party or assignor with a deceased partnerorjoint 
ment; but in all civil and criminal cases contrnctor in tne absence of his surviving part-
they lIlay be witnesses for eaoh other"); ner or joint contractor, when such I!\lr'living 
I 7314 ("Neither husband nor wife can be partner or joint contractor is aD adverse llarty. 
enmined in any case as to any communica- If the testimony of a party to the action or ,~. 
tion made by the one to the other while mar- ceeding has been taken. and he ar~ef\\'ard die. 
ried. nor shall they. after the marriage relation and the testimony 80 taken shall be used after 
caMeS, be to reveal in lestimony any l:is death in oohalf of his e~ecutors. adminis-
such communication made while the marriage trators. heinl-&t-Jaw. next c.f kin. assignee. 
subsisted "); § 9464 (" Defendants in all crim- surviving partner, or joint contractor. the other 
inN proceedings shall be competent witnesses party or the assignor shall be competent to tea-
in their own behalf. but cannot be called as tify as to any and all matUors to which the 

by the State; andshouldadefcndant testimony so taken relates"); § 7223 ("The 
not elect too become s witne88, this fact shall following persons shall be incompetent to tes-
not have any weight against him on the trial. tify: First. persons who nrc of unsound mind 
nor the attorney or attorneys for the at the time of their production fer examinB-
State. during the trial. refer to the fact that the tion; second, children under ten years of age 
defendomt did not testify in his own beluJf; who appear incapable of receiving just impres-
and should they do 80. such attorney or attor- Ilions of the facts respecting which they are 
neYII will be guilty of a misdemeanor. de- exatained. or of relating them truly; third. 
fendant shall for that cause alone be entitled husband and wife, for or against each other, 
to a new trial"); § 9465 (defendant taking the concerning any communication made by one 
etand .. shnll be subject to cross-examination t.o the other during the marriage. whether 
as an ordinary wit.ne88. but the State shall called while that relation subsisted or a!tl'r-
be strictlv confined therein to the matters ward "); § 8130 (" No person shall be rendered 

t.o in the examination in chief"); incompetent to testify in criminal causes by 
882 

• 



• 
• 

§§ 483-488] GENERAL RULES §488 

reason of his being the person injured or de
fr:mded. or intended to be injured or defrauded. 
or that would be entitled to satisfaction for the 
injury or is liable to pay the costs of the prose
CUtilln: or by reason of his being the persen on 
triai or eXJ.minntion; or by reason of being 
the husband or wife of the accused; but any 
such facts may be showr. for the purpose of 
affecting his or her credibility; provided. thnt 
no person on trial or examination, nor wife or 
husband of such person. shull be required to 
restify e~cept as a witup.ss 011 behalf of the 
person on trial or examination"); § 8130 
(" The neglect or refusal of the persoll on trial 
to testify. or of a wife to testify on lJehalf of her 
husband, shall llot raise any presumption of 
guilt. nor shall that circumstance be referred 
to by any attorney prosecuting in the case. nor 
shall the same be considel'ed by the Court or 
jUry before whom the trial takes place ") ; 
§ 8150 (pro~e,-,utiOD of two or more; Court 
may order uny defendant discharged to be a 
witness. for the State. at any time before" the 
defendant" has gone into hi8 deience; w!1en 
there is not sufficient e\·idence to put him on 
his defence. he may be discharged to testify 
for co-defendant. at any time before close of 
evidence); ~ 7579 (in divorce and alimony. 
.. the parties thereto. or either of them, shall 
be competent to restify upon all materilll 
matters involvcd in the controversy to the Nlme 
extent as other witness6s might do "); § 3415. 
St. 1911. c. 163 (familY-desertion, etc.; the 
privilege for marital communications shall 
not apply; "both husband and wife s!lall be 
competent witnesses to testify against each 
other to any and all relevant matters ") ; 
§ 51.59. G. S. 1868. c. 50 (furnishing liquor 
to Indians; "Indians shall be deemed com
petent witnesses"); § 5511. St. 1885. c. 149 
(liquor prosecutions; "members. shareholders. 
or associates it'. any club or association" etc .• 
to be competent); § 7221 (" Any party to a 
eivilaction or proceeding may compel any ad
verse party or pere"o for whoEe benefit such 
a proceeding is instituted, prosecuted. or de
fended. at the trial or by deposition. to tee~jfy 
c.;J n witness in the same manner and subject 
to the same rules as other witnesses"): § 8132 
(person receiving a bribe is competent against 
the person bribing); § 8138 (similar. for gam
ing offences); § 8134 (" no person shall be dis
qualified" in criminal cases by .. conviction oC 
a crime "); 1905. May 11. May, 71 Kan. 317. 
80 Pac. 567 (St. 1903. 00. 387. 388. applied 
to admit a husband's testimony to his wife's 
admiusions). 

KE:-;l'UCKY: St<J.tutu 1915, § 172 (bastardy; 
the mother, "unless she ill otherwise incompe
tent. may be a witnellll for all purposes "; and 
"if the party accus~d desire it unless he ill 
otherwis~ incompetont. he shall be csumined 
on oath ") ; § 1180 (conviction for false 
swearing or suburnation of pe~~ury. or for 
fals~I:: making eertain affidr.\'its and re
ports. disqualifies .. from giving evidence in 

any judicial proceeding or from being ~ witllcsa 
in any case wh:!tever "); § 1219 a (abortion: 
the woman to be a com~tent l\;tness); 
§ 1645 (" In all criminal and penal prosecu
thns now pending or hereaetiJr i!'.stit'lted in 
any of thc court· of this Commonwealth. ~e 
defendant on trial. on his own request. shall be 
allowed to testify in his 0\\'11 beh~1f. but the 
failure til do so ~hall not be commented on or 
be allowed to create any presumption against 
him ") : § 1646 (" The defendant requesting 
tha t he be allowed to testify shall not be al
lowed t.) testify in chief. after any other wit
ness hn>! testified for the defence "): § 1973 
(the person against whom a \\;tne!;8 testifics in 
gamh:g prosecutions is not comperent to prove 
prior gaming against the witne5tl); § 4838 
(no executor to be as such incompetent for or 
a~ainst a will); Cit<il Code of Practice, 1895. 
as aml'ndcd: § 605 (" Subject to the exceptions 
and modifications con taincd in section six 
hundrp.d and six. every pers(Jn is competent to 
testify for himself ,,~ another. unless he be 
found by the Coun incapable of ullderstanding 
the facts concerning which his testimony is 
offered "); § 606 ((1) .. Neither a husband nor 
his wife shaH t.lstify. while the marriage exista 
or afterwards. concerning any communication 
between them during marriage. Nor shall 
either of them testify against the other. Nor 
shall either of them testify for the other. ex
cept in an action for lost baggagoa or its value 
agl\inst a common carrier. rul innkeeper. or a 
wrongdoer. and in such action either or botb 
of them may restify; and except in actions 
which might. have been brought by or against 
the wife, if she had been unmarried. and in 
such actions either but not both of them may 
testify, and except that when a husband or wife 
is acting as agent for his or her conlSOrt either 
r;f them may testify a.J to any matter connected 
with such agenC'y": (2) .. Subject to the pro
v.sions of slJb-s-~+·ion seven of this 
no person shall testify for bjml!Alf concerning 
any verbal statement of, or any transaction 
with. or any act done or oD~itt£d to be done by. 
an infant under fourteen years of age. or by one 
who is of unsound mind or dead when the 
testimony is offered to be given. except for the 
purpose and to the extent of affecting one who 
is Ih;ng. and who. when above fourteen years 
of age and of sound mind heard such statement, 
or was present when such transaction took 
place, or when such act was done or omitted. 
lin less (a) the infant of his guardian shall have 
testified against such person with reference to 
such statement. transaetion. 01' act: or (b) the 
person of unsound mind shall, when of sound 
mind. have testified against mch person with 
reference thereto; or (c) the decedent, or a 
representative of or somA "ne interested in 
his estate, shall have testified agaiost such' 
person, with r('ference thereto; or (d) an agent 
of the decedent or person of unsound mind, 
with reference to sllch act or transaction. shall 
havc restified against such person with refer-
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ence thereto. or be living when such pcr- havihg authority to receive evidence. shall 
lIOn offers to testify with reference theret.:>." be a person of proper understanding. but: 
(3) "No person shall testify for himseU in First. Private conversations between hus
chief in an ordinary action. afw!' introducing 'land and wife shl1ll be privileged. Second. 
other evidence for him~elf in chit'f; nor in Neither husband nor wife shall be compelled 
an equitable action after taking othp.~ tes- to be a witness on any trial upon an indictment. 
timony for himself in chief." .. (5) "If complaint or other criminal proceeding. against 
the right of a person to testify for himself be the other. Third. iI. the trial of all indict
founded upon the fact that onc who is dead or ments. complaints and other proceedings 
of unsound mind has testified against him. the against persons charged with the commission 
testimony of such person shall be confined to of crimes or offenses. a person 50 charged shall. 
the facts or transactions to which the adver501 at his own request. but not otherwise. be 
testimony related." (6)" A person may tes- deemed'L competent witness; and his neglect 
tify for himself as to the correctness of original or refusal to testify shall not create any pre
entries made by him against persons who arc sumption against him "); St. 1910. No. 307. 
under no disability other than infancy p. 524. § 8 (pa"dering. procuring. etc.; any 
in an accountin:: according to the usual course female p~rson involved is competent to testify 
of business. though the person against ' .• hom "for or against the accused as to any transac
they were made may have died or become of tiun with the accused or by him with another 
unsound mind; but no person shall testify person or persons in her presence". notwith
for himself concerning entries in a book. or the btanding marringe with him. before or after the 
contents or pur;>ort of any VlTiting. under the offense. and before or after dissolution of 
·~ntrol of himself. or of himself and others marriage); St. 1912. No. 105. p. 123. July 8 
jointly. if he refuse or fail to produce such book (family-<iesertion;" the wife shall be a com
or writing and to mll!;.e it subje,~t to the order petent witness for or against her husband"). 
of the Court for tb purposes 01 the action. if MAINE: Revised Statutca 1916. c. 65. § 2 
required to ell) so by the party against whom he (in divorce. "either party may be a VI;tness ") ; 
offers to testify." (7) "The assignment vf c.87. § 112 (" No person is excused or excluded 
a claim by a person who is incompetent to tea- from testifying in any civil suit or proceeding 
tify for himself shall not make him competent at law or in ~quity. by reason of his interest 
to testify for another." (8) "A party may be in the event thereof as a party or otherwise. 
examined as if under cross-examination at the except as hereinafter provided. but such in-
instance of the adverse party. either orally or terest may be shown to affect his credibility: 
by deposition as any other witness; but the and the husband or wife of either party may 
party calling for such examination shall not be a VI;tness "); § 113 (" No defendant shall 
be concluded thereby. but may rebut it by be cOl!lpelled til testify in any suit when the 
counter-testimony." (9) "None of the pre- cause of action implies an offence against the 
ceding provisions of this section apply to c:oiminal law on his part. If he offers himself 
affidavits for provisional remedies, or to affi- as a witness, he waives his privilege of not 
davits of claimants against the estates of de- criminating himself. but his testimony shall 
ceased or insolver.t persons. or affect the com- not be used against him in any criminal prose
pet'lncyof attesting witnesses of instruments cution involving the same subject-matter"); 
which are required by law to be attested"); § 117 ("The five preceding Bections do not 
f 607 (" All other objections to witnessec shall apply to CBBeS where at the time of taking 
go to their credit alone. and be weighed by the testimonY or at the time of trial the party pros-

. jury or tribunal to which their evidence is ecuting or the party defending or anyone of 
offered "); §§ 608. 609 (admits party's testi- them is an executor or an administrator or is 
mony in rebuttal of new testimony by oppo- made a party as heir of a deceased party; ex
nent since deceased or become unsound in cept in the following CfoseS: 1. The deposition 
mind); Code of Practice in Criminal Ccues. of Il party or his testimony given at a former 
1895: § 223 (like Stats. U 1645. 1646. supra) ; trial may be used at any trial after his death. if 
St. 1912. c. 103. p. 295 (add a new exception to the opposite party is then alive. and in that 
C. C. P. § 606. par. 1. for divorce on the ground case the latter may also testify. 2. In all 
of cruelty); St. 1916. Mar. 23. p. 499 (pander- cases in which an executor. administrator. or 
inl; like W. Va. St. 1911). other legal repre~ntative of a deceMed pel'!On 

LomlltANA: Annotated Reuiaed Staltdes is a party. such party may testify to any facts 
1915. I 1438 ("testimony of convicts for or admissible upon the rules of evidence. happen
lIIainct each other". admissible); Re!Ji8ed ing before the death of tlUch person; and when 
(Jw Code 1920. § 2282 ("The eircumstances such pe:oson so testifies. the adverse party is 
of the witness being II relation. a party to the neither excluded nor excused from testifying 
cause. interested in the result of the suh. or in in reference to such facts. and any such repro
the actual service or salary of one of the parties. sentative party or heir of a decea..oed party 
is not a sufficient cause to consider the witness may testify to any fact admissible upon general 
liS incompetent"); § 2281, St. 1916. No. 11)7, rules of evidence. Lappening after the de('ease 
p. 379 ("the competent witness in any proceed- of the testator, intestate. or ancestor; and 
ing. civil or :riminal. in court. or before a perIIOn in reference to such matters the adverse party 
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may testify. 3. If the representative party from crime or interest, from giving evidence. 
is nominal only, both pe!ties may be witnesses; either in person or by deposition, according to 
if the adverse party is nominal only, and had the practice of the Courts, in the trial of any 
parted with his interest, if any, during the issl\e joined or hereafter to be joined, or of any 
lifetime of the representative party's testator matter or question, or on any inquiry arising 
or intestate, he is not excluded from testifying. in any suit, action, or proceeding, civil or crimi-
if called by either party; and in an action nal, in any Court, or before any judge, jury, 
against an executor or administrator. if the justice of the peace, or other person having, by 
plaintiff is nominal only. or, having had an law or by consent of the parties, authority to 
interest, disposed of it in the lifetime of the hear, receive. and examine e\'idenee; but every 
defendant's testator or intestate. neither person so offered may and shal1 be admitted to 
party to the record is excused or excluded give evidence, notwithstanding that such per-
from testifying. 4. In an action by or against son mayor shal1 have an interest in the matter 
an executor, administrator, or other legal in question, or in the event of the trial of any is-
representative of a decl'ased person, in which sue, matter, question, or inquiry. or of the suit, 
his account books or otber memora'!lda are action, or proceeding in which he is offered as a 
used as e\idence on either side, the other party witness, and notwithstanding that such person 
may testify in relation thereto. 5. In actions offered as a witness may have been pre\'iousl}' 
where an executor. administrator. or other convicted of any crime or offence; but no 
legal representative is a party, and the oppo- person who has been convicted of the crime of 
site party is an heir of the deceased, said perjury shall be admitted to testify in any case 
heir may testify when any other heir of the or proceeding whatever; and the parties liti-
deceased testifies at the instance of such gant. and all persons in whose behalf any suit, 
executa:-, administrator, or other legal repre- action, or other proceeding may be brought or 
sentative"); 6. In al1 actions brought by defended, themselves, and their wives and 
the executor, administrator. or other legal husbands, shall be competent and compellable 
representative of a deccnscd person, such to give evidence in the same manner as other 
representative shall not be excused from witnesses, except as hereinafter excepted ") ; 
testifying to any facts admissible upon general •.• § 3 (" In acts or proceedings by or against 
rules of evidence, happening before the death executors, administrators, heirs, de\'isees, 
of such person, if so requested by the opposite legateps or distributees of a decedent as such. 
party; but nothing herein shall be so construed in which judgmen ts or decrees may be rendered 
as to «mabIe the adverse party to testify against for or against them, and in proceedings by or 
the objection of the plaintiff when the plaintiff against persons incompetent to testify by rea-
docs nllt voluntarily testify"); § US (" The son of mental disability, no party to the cause 
rules of evidence which apply to actions by or shall be allowed to testify as to any transaction 
against executors or administrators apply in had with, or statement made by the testator, 
actions where a person shown to the Court intestate, ancestor, or party so incompetent to 
to be insane is solely interested as a party"); testify, either personally or through an agent 
§ 124 (" No person is incompetent to testify since dead, lunatic, or insane, unless called to 
in any Court or legal proceeding in consequence testify by the opposite party, or unless the 
of having been convicted of an offence; but testimony of such testator, intestate, ancestor, 
such conviction may be shown to affect his or party incompetent to testify shall have 
credibility"); e. 92, § 12 (on suggcstion of [been 'f] already given in e\'idence, concerning 
death of a party, in an action that survives, the the same tranSllction or statement, in the same 
survivors if any on both sides may testify); cause, on his or be. own behalf or on behalf of 
c. 136, § 19 ("In all criminal trials the accused his or her representative in interest; nor shall 
shall, at his own request, but not otherwise, bea it be competent for any party to the cause, who 
competent witness. He shall not be compelled has been examined therein as a witnes." t.o 
to testify on cross-examination to facts that corrobo\'8te his testimony when impeached by 
would convict or furnish evidence to convict proof of his own declaration or statement made 
him of any other crime than that for which he to third persons out of the presence and hear-
is on trial; and the fact that he does not testify ing of the adverse party"); § 4 (" In the trial 
in his own behalf shall not be taken as e\idence of all indictments, complaints, and other pro-
of his guilt. The husband or wife of the ae- ceedingR against persons charged with the com-
cuscd··is. a competent witness"); e. 102, § 6 mis.,ion of crimes and offences. and in all pro-
(bastar,!1y; mother .. may be a witness ") ; ceedings in the nature of criminal proceedings 
c. 126, § 20 (pandering and pimping; the in any court of this State, and before a justice 
female may be a witness for or against the ac- of the peace or other personactingjudicia1ly, the 
cused, or to conversations with him. "not- person so charged shall at his own request, but 
withstanding her having married the accused" not otherwise, be deemed a competent witnC!ss; 
before or after the offence, and whether called but the neglect or refusal of any such person to 
during rearriage or after dissoiution). testify shall not create any presumption against 

MARYLAND: Annof4teG Code 1914. Art. 35, him. In a1l criminal proceedings the busband 
§ 1 (" No person offered as a witness shall here- or wife of the accused party shal1 be competent 
after be excluded, by reason of incapacity to testify; but in no case, civil or crimin!ll, 
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any husband or wife be eompetent to disclose othel wise. or by reason of his having been con-
any confidential communication made by the victed of any crime; but such interest or 
one to the other during the marriage; und in conviction may be shown for the purpose of 
suits. actions. bills. or othel' proceedings insti- affecting his credibility; pro';ded. however. 
tuted in consequpnce of adultery. or for the that a dcfendant ia any crirni:lal case or pro-
purpose of obtaining a divorce. or for damagcs cceding shall only at his own request be deemed 
for breach of promise of marriage. no verdict a competent witllcsS, and his neglect to testify 
Bhall be permitted to be recovered, nor shall shall not I~lise any presumption against him, 
any judgment or decree be rendered, upon the nor shall the Court permit any reference or 
testimony oCthe plaintiff alone; but in all such comment to be mac!e to or upon Such neglect ") ; 
cases testimony in corroboration of that of the § 12553 ("That when a suit or procceding is 
plaintiff shall be necessary"). prosecuted or defended by the heirll. assignees, 

the decisions cited P08t. § 2065. n. devisees. legatees. or petllOflai representatives 
5. Art. 35, § 3. supra. of a deceased person, the opposite party, if ex-

: General Law8 1920: c. amined as a witaess on his own behalf, shall 
233, § 20 (" Any person of sufficient under- not be admitted to testif\' at all to matters 
standing nltho\lgh a party, may testilY in any which. if true, must have 'becn ~quaJly wit-hin 
proceeding, dvit or c:imina!., iu Court or before the :':nowledge of such deceased person; and 
a pcrson who has authority to receive evidence when any suit or proceeding is prosecuted or 
except as follows: First, except in a prosecution defended by any sUf\;ving partner or partners, 
begun under §§ 1-10 inclusive of c. 273 [family- the opposite party, if examincdns a witness in 
desertiun. etc.) neither husband nor wife shall his own behalf, shall not be numitted to testify 
testify to private conversations with the other; at all in relation to matters which. if true. must 
Second. except us otherwise pro\'ided in § 7 of have been equally within the knowledge of the 
c. 273, neither husband nor wife shall be com- deceased partner and not within the knowl-
pelled to testify in the trial of an indictment, edge of anYone of the survi\;ng partners. 
complaint. or other criminal proceeding against No person who shaJl have acted as nn agent in 
the other; Third, the defendant in the trial of the making or continuing of a contract with .1IlY 
an indictment, complaint or other criminal person who ma}' have died shall be a compe-
proceeding. shall at his own request, but not tent witness, in any suit invoh;ng such con-
otherwise, be allowed to testify; but his tract. as to matters occurring prior to the death 
neglect or refusal to testify shall not create :;f such decedent. on behalf of the principal to 
any presumption ag .. inst him "); c. 273. § 7 such contract against the legal representative 
(family-desertion; like Wash. St. R. & B. or heirs of such decedellt, unless he shall be 
Code 1909. §5435; omitting "for or" before caJled by such heirs or legal representatives. 
"against"). And When nny suit or proceeding is prosecuted 

'MrcmGAN: Compiled Laws 1915. § 12551 or defended by any corporntion. the opposite 
(" No person shall be e1cluded from giving evi- party, if examined as a witness in his own be-
dence in any matter, civil or criminal, by reason half. shall not be admitted to testify nt all to 
of crime, or for any intei'Cst of such person in matters which, if true. must have been equally 
the matter. suit, or proceeding in which such within the knowledge of a deceased officer or 
testimony may be offered. or by reason of mar- agent of the corporatiOIl and not within the 
ital or other relationship to any party thereto; knowledge of any sur\;Ving officer or agent of 
but such interest, relationship, or conviction the corporation. nor when anY suit or proceed-
of crime way be shown for the purpog.~ of draw- ing is prosecuted or defended by the heirs. 
ing in question the credibility of such·witness. assigns, devisees, leg.ltees, or personal repre-
except as is hereafter provided ") ; § 12552 sentatives of a deceased person against a corpo-
(" On the trial of any issue joined. or in any ration (or its assigns), shall anY person who is or 
matter, suit, or proceeding, in any court, or has been an officer or agent of any such corpo-
before any officer or person ha,;ng. by law or ration be allowed to testify at all in relation to 
by consent of parties. authority to hear, receive. mntters which. if true. must have been equally 
and examine evidence. the parties to any such wi thin the knowledge of such deceased person; 
suit or proceeding named in the record, and provided, that whenever the words • the op-
persons for whose benefit such suit is prose- posite party' occur in this section. it shall be 
cuted or defended, may be witnesses therein, in deemed to include the assignors or assignees of 
their own behalf -:lr otherwise, ill the same the cla.im or any part thereof in controversy. 
mnnner all otherwise, except as hereinafter Provided further that When the testimony of 
otherwise provided; anr! the deposition of any any person would be barred in case of the 
such party or person may be taken and used in death of any of the persons hereinbefore men'" 
evidence under the rules and statutes governing tioned it shall also be barred if such perBOU 
depositions, and any such party or rJCrson roay shall have been adjudged to be and sti11 is at the 
be proceeded against. and compelled to attend time of the trial insane or melltally incompetent 
and testify. as provided by law for other wit- as to all matters whil'h if true must have been 
neeses. No person shall be disqualified in any equally within his knowledge when he was 
criminal case or proceeding, by reason of his sane and mentally competent. And pro"vided 
interest in the event of the same as a party or further that whenever the deposition, affidavit, 
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or testimony of such deceased party taken in made by itself, publicly, or separate and apart, 
his lifetime shall be read in evidence in such ascertain to its OWlI satisfaction whether such 
suit or proceeding, that the affidavit or testi- child hns sufficient intelligence and sense of 
mony of the surviving party ~hall be admitted obligation to tell the truth to be safely s.dmit-
in his own behalf on nil matt('rs mentioned or ted to testify; and in such ense such testimony 
co .... ered in such deposition, IIffidavit, '.)r testi- may be gi .... en on a prc-nise to tell the truth 
mony; and provided further that when the instead of upon oath or statutory affirmation, 
testimony or deposition of any witness hns once and shall be gi\'en such credit as to the Court or 
been laken and used (or shnll have heretofore jury, if there be a jury, it may appear to de-
been taken and used) upon the trilll of any serve") ; • 15500 (pandering, etc.; the 
Clluse, and the same was, when so taken and female is competent to testify for or against the 
used, competent and admissible under this accused as to IIDy trllnsllction with him, etc., 
IIct. the subsequent death o! such witn~ss or notwithstanding her marriage to him before or 
of any other person, shall not render such testi- after the offence, whether called during mar-
mony incompetent under this act, but such ringe or after its dissolution); § 11428 (in 
testimony shall be received upon any 8ubse- divorce, "either party may, if he or she elect", 
quent trial of such cause"); § 11367 (in prose· testify);. 7756 (in bnstllrdy proceedings, the 
cutions for illegal marriage of persons sexually woman shall be admitted lIS a witness, unless 
diseased, "a husband shall be examined as a incompetent by reason of con .... iction of crime) ; 
witness against his ",;fe and a wife shall be I 7794 (desertion of wife married by seducer, 
examined as a witncss against her husband ete.; wife may testify against husband with-
whE'ther such husband or wife consentor not") ; out his consent). 
§ 7791 (family-d~_'5I3rti(ln: wife may testify MINNESOTA: General StatuteB 1913, § 8375 
againsi husband-defendant, "in t.!1 complaints (" Every person of sufficient understanding, 
under this Act"); § 12555 (" A husband shall including a party, may testify in nllY action 
not be examined as a witness, for or against his or proceeding, civil or criminal, in court or 
wife, without her consent; nor a wife, for or before any person who has authority to receive 
against her husband, without his consent, evidence, except us follows: 1. A husband 
except in suits for di .... orce and in cases of cannot be examined for or against his wife 
cution for bigamy, and where the cause of without her consent, nor a wife for or a&ainst 
action grows out of a personal wrong or injury her husband without his consent, nor can 
done by one to the other, or grows out of the either, during the marriage or afterward 
refusal or neglect to furnish the \\;fe or children without the consent of the other, be examined 
with suitable support and exce!Jt in cases of as to any communication made by one to the 
desertion or abandonment, and cases arising other during the marriage. But this exception 
under Act 136 of the Public Acts of 1905, re· docs lIot apply to a civil action or proceedinK 
lating to marriage. and eltcept in cases where by one against the other, not to a criminal 
the husband or wife shall be a party to the action or proceeding for a crimll committed by 
record in a Buit, action, or proceeding where one against the other, nor to an action or pro-
t.he title to the separate property of the hus- ceeding for abandonment and neglect of the 
band or wife so called or offered ns a witness, wife or children by the husband." ... 
or where the title to property derivcd from, 6." Persons of unsound mind; persons intoxi-
through, or under the husband or wife so called cated at thc time of their production for ex· 
or offered ns a witness, shall he the subject- amination, and children under ten years of 
matter in controversY or litigatioll in such suit. age, who appear incapable of receivinK just 
action, or proceeding, in opposition to the impressions of the facts respecting which they 
claim or interest of the other of said married are examined, or of relatinK them truly, are not 
persons who is a party to the record ill such competent witnesses"); I 8376 ("The de-
suit, action, or proceeding; and in all such feDd,mtin the trial of an indictment, complaint, 
cases, such husband or wife who makes such or other criminal proceeding shall, at his own 
claim of title, or under or from Whom such title request and lIot otherwise, be allowed to tes-
is derived, shall be 88 competent to testify in tify; but his failure to testify shall 1I0t create 
relation to said separate property and the title :IDY presumption against him, nor shall it be 
thereto, without the consent of eaid husband or alluded to by the prosecuting attorney or by the 
wife, who is a party to the record in such suit, court"); § 8377 (" A party to the reco:,d of 
action. or proceeding, as though such marriage any civil action or proceeding, or a person for 
relation did not exist; nor shall either, during whose immediate benefit such action or pro-
the marriage or afterwards, without the con· eecding is proECcuted or defended, or the 
sent of both, be examined lIS to any communi- directors, officers, superintendent, or managinC 
cation made by one to the other during the agents of any corporation which is a party to 
marriage; but in any action or proceeding in· the record, may be examined by the adverse 
stituted by the husband or wife in consequence party lIS if under cross-examination, subject to 
of adultery the husband and wife shall not be the rules applicnble to the examination of 
competent to testify"); § 12556 (" Whenever other witnesses. The party calling I!Uch 
a child under the age of ten years is produced adverse witness shnll not be bound by his 
as a witneSB the Court shall by an examinatioll, testimony, and the testimony given by such 
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witness may be rebutted by the party calling 
him for such esamination by other evidence. 
Such witness. when so called • .nay be examined 
by his own counsel. but only as to the matters 
toatilled to on such esamination ") ; § 8378 (" It 
shall not be (;ompetent for any party to an ac
tion. or any person interested in the event 
thereof. to give evidence therein or concerning 
any conversation with. or admission of. a de
ceased or insane party or person relative to any 
matter at issue between the parties. unless 
the testimony of such deceased or insane per
lIOn concerning such con"ersation or admis
sion. given before his death or insanity. has 
been preserved. and can be produced in evi
dence by the opposite party. and then only in 
respect to the conversation or admission to 
which such testimony relates "); § 8504 (" Every 
person convicted of crime shall be a competent 
witness in any ch.jl or criminal proceeding. bu t 
his conviction may be proved for the purpose of 
affecting the weight of bis testimony. either by 
the record or by his upon 
which he shall answer any proper question rele
vant to that inquiry; and the party cross. 
esamining shall not be concluded by his answer 
thereto"). 

MISSISSIPPI: Codc 1906, § 1318. Hem. 
t 1051 (person convicted of t:erjury "shall not 
thereafter be received as a witness". until 
judgment reversed); § 1320. Hem. § 1053 
(similar. for subornation of perjury): § 1679. 
Hem. § 1421 (in divorce suits. .. thc parties 
shall be competent witnesses for or against 
each other"): § H)15. Hem. f 1575 ("Every 
person. whether a party to the suit or not. 
shall be competent to give evidence in any suit 
nt law or in equity. and shall not be incom
petent by reason of any' interest in the result 
thereof. or in the record as an instrument of 
evidence in other suit!!; and such weight shall 
be given to the evidence oC parties and in
terested witne&;es as. in view of the situation 
of the witnesses and other circumstances. it 
may fairly be entitled to. Any party may. 
by subpama. lIS in other clISes. compel any 
other party to the suit to appear and give 
evidence"); f 1916. Hem. § 1576 ("Husband 
and wife may be introduced by each other as 
witnesses in all cases. civil or criminal. and shall 
be competent witnesses in their own behalf. as 
ngainsteaeh other. in all controversies between 
them"): § 1917. Hem. § 1577 ("Apersonshall 
not testiCr as II witness to establish his own 
claim or defence against the estate of a deceased 
person which originated during the lifetime of 
such deceased person. or any claim he has 
transCerred since the death of such decedent. 
But such person shall be permitted to give 
evidence in support of bis claim or defence 
against the estate of a person which 
originated after the delltb of such deceased 
person in the course of administering his es
tate: nor shall a perSOn testify as a witness 
to establish his own or as'3igned claim or de
fence against the estate of a person of upsound 

mind. which originated before the ward became 
a 'non compos mentis'; but this shall not ap
ply to claims or defences which arose in the 
course of the administration of the estate of such 
person ") ; § 1918. Hcm. t 1578 (" The accused 
scalI be a r.ompetent witness for himself in 
any prosecution for crime against him: but 
the failure of the accused in any case to testify 
shall not operate to his prejudice or be com
mented on by counsel"): § 1920. Hem. § 1580 
(" A conviction oC a person for any olience 
except perjury and subornation of perjury. 
shall not disqualify such person as a witness. 
but such conviction may be given in evidence 
to impeach his credibility. A perllOn con
victed of perjurY or subornation of perjury 
shall not afterwards be a competent witness 
in any case. although pardoned or punished 
for the same") ; St. 1920. Mar. 72. e. Z12. 
t 6 (Camily-desertion; like Wash. R. & B. 
Code t 5435). 

MISSOURI: Ree!8Cd Statutes 1919. t 4.033 
("No person shnll be rendered incompetent 
to testify in criminal causes by reason oC his 
being the person injured or deCrauded or in
tended to be injured or defrauded. or that 
would be entitled to satisfaction for the in
jury. or is linble to pay the costs oC the prose· 
cution "): § 4035 (" When two or more per
sons shall be jointly indicted or prosecuted. 
the Court may. at any time before the defend
ants have gone into their deCence. direct any 
deCendant to be discharged. that he may be a 
witness for the State. A defendant shan 
also. when there is not sufficient evidence to 
put him on his defence. at any time before 
the evidence is closed. be discharged by the 
Court for the purpose oC giving his testimony 
for a co-defendant "): § 4036 (" No person 
shall be incompetent to testiCy as a witness in 
any criminal cause or prosecution by reason 
oC being the person on trial or examination. 
or by reason of being the husband or wife 
oC the accused; but any such facts may be 
shown Cor the purpose of affecting the crpdl~ 
bility of such witness; provided that !lcJ per
son on trial or examination. nor wife or hus
band of such person. shall be required to testify. 
but any such person may. at the option of the 
defendant. testify in his behalf. or on behalf 
oC a Co-defendant. and shall be liable to cross
examination. as to any matter referred to in 
his examination in chief. and may be contra
dicted and impeached as any other witness in 
the case; provided that in no case shall hus
band or wife. when testifying under the pro
visions of this section (Ol' a deCendant. be per
mitted to disclose confidential communications 
had or made between them in the relation of 
such husband and wife"); f 4037 (the ac
cused's failure to testify" shall not be construed 
to affect the innocence or guilt of the accused. 
nor shall the same raise any presumption of 
guilt. nor be referred to by any attorney in 
the case. nor be considered by the Court or 
jllry before whom the trial takes place ") ; 
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§ 5410 (" No person shall be disqualified as n ness transaction where the tmnsaction or busi
witness in any civil suit or proceeding at law ness was had with ~r was conducted by such 
Dr in equity, by reason of his interest in the married man as the agent of his wife: pro
e\'ent of the same as a party or otherwise, but \'ided that nothing in this section shall be 
such interest may be shown for the purpose construed to authorize or permit any married 
of affecting his credibility; provided that in woman, while the relation exists or subsequently 
actions where one of the original parties to to testify to any admission or cOU\'ersntion of 
the contract or cause of action in issue and on her husband, whether ruade to herself or to 
trial is dead, or is shown to the Court to be third parties"); § 5418 ("TIle following per
insane, the other party to such contract or sons shall be incompetent to testify: First, a 
cause of action shall not be admitted to tl'stify person of unsound mind at the time of his 
either in his own favor or in favor of any party production for examination; second. a child 
to the action claiming under him. and no under ten years of age. who appears incapable 
party t,Q such suit or proceeding whose right of receiving just impressions of the facts re
of action or defence is derived to him fr.>m one specting which they are examined. or of re
who is. or if living would be. subject to the lating them truly"); § Mag, Laws 1895. p. 
foregoing disqualification. shall be admitted 284 ("Any person who has been convicted of 
to testify in his own favor. except as in this a crime is notwithstanding a competent witness; 
section is provided; and where an executor but the con\'iction may be proved to affect his 
or administrator is a party. the other party credibility. either by the record o!' by l:.is own 
shall not be admitted to tcstif~' in his 0'\\'U favor. cross-examination. upon which he must an
unlcss the contract in issue was originally swer any question relevant to that inqui!'y. 
made with a perron who is living and eompe- and the party cross-examining shall not be 
tent to testify. except as to such acts a,1d con- concluded by his answer"); § 265 (where the 
tracts as have been done or made since the presumption of death applies, in applications 
prob!),t.<:> of the will or the appointment of the for administration of estates, "no person shall 
administrator; pro\·ided. iurther. that in be disqualified by leason of his or her relation
actions for the recovery of any sum or balance ship a5 husband or wife to the supposed de
due on account. and wher:. the matter at issue ceased. or by reason of hill or her interest in 
and on trial is proper matter of book account. the estate of the person supposed to be dead"), 
the party living may be a witness in his own MOXTANA: Revised Codes 1921. § 10533 
favor. so far as to prove in whose handwriting (" A witness is a person whose declaration un-
his charges are. and when made. and no far- der ('ath is received as evidence for any pur
ther"); § 5412 ("Any party to any ch;l pose. whether such declaration be made on 
action or proceeding may compel any adverse oral examination or by deposition or affida~;t ") ; 
party. or any person for whose immediate and § 10534 (" All persons, without exception. 
adverse benefit such action or proceeding is othenvise than is specified in the next two 
instituted. prosecuted. 0: deiended, to testify sections, who. having organs of sense. can 
as a witness in his behalf. in the same manner percei\"~. und perceh-ing can make known 
and subject to the same rules as other wit- their perceptions to others, may be witnesses. 
nesses; provided that the party so called may Therefore. neither parti('_~ nor other persons 
be examined by the opposite party. under who have an interest in the event of an 
the rules applicable to the cross-examination action or proceeding are excluded; nor those 
of witnesses"); § 5413 (foregoing section~ who have boon condcted of crime; nor per
not to affect the law of attestation of mstm- son~ on account of their opinions on matters 
ments required to he attested); § 5415 (" No of religious belief; although, in every case. 
married woman shall be disqualified as a '\\;t- the credibility of the witness may be drawn in 
ness in any civil suit or proceeding prosecuted qucstion. as provided in § 10508 "); § 10535 
in the name of or against her husband, whether (" The following persons cannot be witnesses: 
joined or not with her husband as a party. in 1. Those who are of unsound mind at the time 
the following cases, to wit: First, in actions of their production for examination. 2. Chil
upon policies of insurance oi property. so far dren under ten years of age. who appear in
as relates to the a.mount and value of the prop- eapable of receiving just impressions of the 
erty alleged to be injured or destroYl'd; sec- facts respecting which they are examined. or 
ond. in actions against carriers. so far as re- of relating '.hem truly. 3. Parties or assign
lates to the loss of the property and the amount ees of purttes to an action or proceeding. or 
and value thereof; third. in all matters of persons in whose behalf an action or proceed
business transactions when the transaction- ing is prosecuted. against lin executor or ae-
was had and conducted by such married woman ministrator. upon n claim or demand against 
as the agent of her husband; and no marricd the cstate of II deceased person. as to the facts 
man shall be disqualified in any such civil of direct transactions or oral communications 
suit or proceeding prosecuted in the name between the proposed witness and the deceased. 
of or against his wife. whether he be joined excepting where the executor or admmistra-
with her or not as 1< party. when such suit or tnr first introduces evidence thereof. or where 
proceeding is ba:oed upon. grows out of. or is it appears to the Court that without the testi
connected with any matter of business or busi- mony of the witnCS5 injustice will be done. 
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4. Parties or assignors of parties to an netion wise herein declared. The following persons 
or proceeding. or persons in whoso behalf an shall be incompetent to testify: First. persons 
action or proceeding is prosecuted against any of unsound mind at the time of their produe-
person or corporation. as to the facts of di- tion; second. Indians and negroes who appear 
rect transaction or oral communication be- incapable of reechoing just imprcssion~ of the 
tween the proposed witness and the deceased. fncts respecting which they arc examined. or 
agent of such person or corporation. and be- of relating them intelligently and truly; third, 
tween the proposed witness and any deceased husband and wife. concerning any communi-
officer of such corporation. except when it cation made by one to the other duriug the 
appears". etc. as in par. 3); § 10q36 ("There marriage. whether called as tL witness while 
arc particular relations in which it is the policy that relation subsists or afterward "); § 8836 
of the law to encourage confidellce and to pre- (" No person having a direct legal interest in 
serye it inviolate; therefore. a. person cannot the result of any civil action or proceeding. 
be examined as a witness in the following when the adverse party is the representath'e 
cases: 1. A husband cannot be examined for of a deceased person. shall he permitted to 
or against his wife. without her consent; nor testify to any transaction or conversation had 
a wife for or against her husband. witbout his between the deceased person and the witness. 
consent; nor can either. during the marriage unless the evidence of the deceased person shall 
or afterward. be. without the consent of the have been taken and read in e"idence by the 
other. examined as to any communication adverse party in regard to such trnn~action or 
made by one to the other during the marriage; conversation. or unless such reprcst'ntnti\'e 
but this exception doe~ not apply to a civil s~'\11 have introduced a witness who shall 
action or proceeding by one against the othpp . have testified in regard t.o such transaction or 
nor to a criminal action or proceedi.:. .. lOr a conversation. in which case the person ha"ing 
crime committed by onc against the other ") ; such direct legal interest may be examined ill 
§ 11603 (a person" convicted of any offence" regard to the facts testified to by such deceased 
is competent); §§ 11974. 11975 (like Cal. P. person or such witness, hut shall no\, be per-
C. §§ 1099. 1100); § 12175 (,'The rules for mitted to further testify in regard t3 such 
determining the competency of witnesses ill transaction or cOllversation "); § 8837 (" The 
ch'i! actions arc applicable also to criminal husband can in no case be n witness against 
actions and proceedings. except as otherwise the wife. nor the wife against the husband. 
provided in this Code"); § 12176 ("Except except in n criminal proceeding for a ('rims 
with the consent of both. or in cases of crim- committed by the one a!!:ainst the other. 
inal violence upon one by the other. neither but they may in all criminal prosecutions be 
husband nor wife is a competent witness for or witnesses for each other; provided. however. 
against the other in a criminal action or pro- that n wife shall be n competent witness 
ceeding to which one or both arc perties ") ; against the husband in all prosecutions His-
§ 12177 (" A defendant in a criminal action or ing under § 39 of the Criminal Code [C. S. 
proceeding cannot be compelled to be a wit- § 958·1) •• ); § 8838 (" Neither husband nor wife 
ness against himself; but he may be sworn. can be examined in any ca~e as to any commu-
and may testify in his own behalf. and the nication made by the one to the other while 
jury, in judging of his credibilit~o and the married. nor shall they. after the marriage 
weight to be given to his testimony, may relation ceases. be permitted to reveal. in 
take into consideration the fact that he is the testimony. any such communication mnde 
defendant. and the nature and enormity of while the marriage subsisted"); § 8841 ("The 
the crime of which he is accused. If the de- prohibitions in the preeeding sections do not 
fendant docs not claim the right to be sworn, apply to ~ases where the party in whose ftwor. 
or does not testify. it must not be used to his the respective provisions arc enacted waives 
prejudice. and the attorney prosecuting must the rights thereby conferred"); § 10139 
not comment to the Court or jur~' on the (" No person shall be disqualified as a witne~g 
sarno"); § 12178 (" When two or more persons in any criminal prosecution by reason of his 
are jointly or otherwise concerned in the com- interest in the event of the same. as a party or 
mission of an offence. anyone of such persons otherwise. or by reason of hls conyiction of 
may testify for or ngeinst the other in relation any crime. but such interest or conviction may 
to the offence committed. but the testimony of be shown for the purpose of affecting his credi-
such witness must not bo used against him in bility. In the trial of all indictments. com-
any criminal action or proceeding"). plaints. and other proceedings against per-

NEBRASKA: ReDised Statutes 1922. § 1521 sons charged with the commission of crimes 
(" either party [to a divorce suit) may be II. or offences. the person so charged shall. at his 
witness as in other civil cases"); § 278 (bas- own request. but not otherwise. be deemed a 
tardy; the mother is competent. except when competent witness; nor shall the neglect or 
convicted oC a crime that would otherwise refusal to testify create any presumption 
disqualify her); § 8835 ("Every human be- against him. nor shall any reference be made 
ing of sufficient capacity to understand tho to, nor any comment upon. such neglect or 
obligation of an oath. is a competent witness refusal"); § 10140 ("When two or more per-
in nil cases, civil and criminal, except as other- SOJ18 shall be indicted together, the Court may. 

890 



§§ GENERAL RULES § 488 

at an~' time before the defendant has gone into so declared by a r.ommission of lunacy, or in 
his defence, direct anyone of the defendants due form of law, the other shall be a competent 
to be discharged, that he may be u witness for witness to testify as to any fact which trans-
the State"; the accused" may also, when there pired before or during such insanity, but the 
is not Bufficient e\;dence to put him upon his privilege of so testifying shall cease on the 
defence, be discharged by the Court", or may restoration to soundness of the insane husband 
demand a verdict. to give evidence" for others or wife, unless upon the consent of both, in 
accused with him ") ; § 9765 (pandering; which case they shall be competent witn~sses "); 
any female enticed, etc., shall be competent, § 5423 ("The following persons cannot be 
"inrluding conversation with the accused or witnesses: 1. those who arc of unsound mind 
by him with third persons in her presence, at the time of their production for examination: 
notwithstanding her ha\'ing married the '.c· 2. children under ten years of age who appear 
cused either before or after" the offence). incapable of receh'ing just impressions of the 

NEvAD ... : Rct'iscd Laws 1912, § 5419 (" All facts respecting which they arc examined, or 
persons, \\;thout excerltion, otherwise than as of relating them truly; 3. Parties or assignors 
specified in this chapt.er, who, having organs of parties to an action or proceeding. or per-
of sense, can perceive, and pcrceh;ng can sons in whose behalf an action or proceeding 
make known their perceptions to oH,ers. ruay is prosecuted. against an e:o!~eut::·,. .~:; IIdmin-
be witnesses in any action or proceeding in istrator upon a claim or demand against the 
:my Court of the State. Fact.!! which by the estate of a deceased person. Wl to any matter 
common law would cause the exclusion of of fuct occurring before the death of ouch de-
\\;tnesses may still he ~hown for the purpose ccus('d person "); § 5424 (" A husband can-
of affecting their credibility. No person shull not be examined as (\ witness for or against 
be allowed to testify: his wife without her consent. nor a wife for 

"I. When the other party to the transaction or against h('r hushand without his consent: 
is dead. nor (~Im either. during the marriage or after-

"2. When-the opposite party to the action. wards. be. without the consent of the other, 
or the person for whose immediate benefit examined as to any cummunication made by 
the action or proceeding is prosecuted or de- 'lne to the other during the marriage. But 
fended. is the representative of a deceased this exception shall not apply to a ch;\ action 
perron, wben the facts to he proved transpired or proceeding by one against the other, nor 
before the death of such deceased person; to a criminal action or proceeding for a crime 
l,rovided that when such deceWled person wall committed by one against the other"); 
represented in the transaction in question by § 7160 (" In the trial of all indictments. com-
any agent who is living. and who testified as a plaints, and other IJroc;:edings against per-
\\;tnes8 in favor of the representative of such 80ns charged with the cummisilion of crimes 
deceased person, or. when persons other than or offences. the person so charged shall. at 
the parties to the transaction. and claiming to his own request but not otherwise. be deemed 
have been present when the transaction took a competent witness: the credit to be given 
place. testify as witnesses in fa\'or oi the rep- to his testimony heing left soleh' to the jury, 
resentative of Buch deceased person. in such under the instruetions of the Court. provided 
case the other party may also testify in l'e!a- that no special instruction shall be given re-
tion to Buch transaction. lating exclusively to the testimony of the de-

"Nothing contained in this section shall fendant. or particularly directing the atten-
affect the laws in relation to the attestation of Hon of the jury to the defendant's testimony") ; 
any instnlment required to be attested"); § 7161 (" Nothing herein contained shall be 
§ 5,120 (" No person shall be disqualified as a construed as compelling any such person to 
witness in any action or proceeding on account testify. No instruction shall be given rela-
of his opinions on matters of religious belief, tive to the fllilure of the person charged \\;th 
or by reason of his conviction of felony, hut the commission of thecrimo or offense to testify, 
such conviction may be shown for the purpose except, UpOI1 request of the person so charged. 
of affecting hiM credibility, and the jury is to the Court shall instruct the jury that. in ac-
be the exclusive judges of his credibility, or cordance with a right guaranteed by t.he con-
hy reason of his interest in the event of the stitutiol1, no person can be compelled in a 
action or proceeding as a party therllto or criminal_ action to be a v.;tness agllinst him-
othermse, but the party or parties thereto. self"); U 7168, 7169 (joint indictees; Iiko 
and the person in whose behalf sllch action or Cal. P. C. §§ 1099, 1100); § ;451 ("The rules 
proceeding may be brought or defended. shall, for determining the competency of \\;tnesses 
exccpt as hereinafter excellt~d. he competent ill civil actions are applicable also to criminal 
and be compellable to give evidence. either actions and proccedings. except lIS otherwise 
'viva voce' or b~' deposition or upon a eommis- pro\;ded for in this Act. The party or parties 
6ion. in the same manner and be subject to injured shall in all cases 00 complltent wit-
the same rules of examination I\.S other witnesses nesses; the credibility of such \\;tnesscs shall 
on behalf of himself. or either or any of the be left to the jury, lIS in othel' cases. In all 
parties to the action or proceeding"); § 5422 cases when two or more persons are jointly or 
{"When husband or wife is insane and has been otherwise concerned in the commj!ll\ion of ailY 
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crime or misdemeanor, either of such persons sons charged with the commission of crimes 
may be sworn as a witness against another, in and offcnces, the person so charged shall, at 
relation to such crime ur misdemeanor; but his own request, but not otherwise, be a compe
the testimony given by such witnesses shall in tent witness"); § 25 (" Nothing he.ein con
no instance be used against himsclf ill any tained shall be construed as compelling any 
criminal prosecution, and any person may be such per:5(J/l to testify, nor shall any inference 
compelled to testify as provided in this sec- of his guilt result if he does not testify, nor 
tion "); § 7·152 (" Except with the consent of shall the counsel for the prosccution comment 
both, or in cascs of rriminal violence upon thereon in case the respondent docs not tea
one by the other, neither husband nor wife is tify "); § 26 (" No perSOil shall be competent 
a competent witness for or against the other in to testify on account of his having been con
a criminal action or proceeding to which one viet cd of an infamous crime, but the record of 
or both are parties "); § 6483 (family descr- such conviction may be used to affect his credit 
tion; wife to be competent "against her hus- as a witness"). 
band with or without his consent "); § 75:m NEW JERSEY: Compiled Statutes 1910, 
(selling liquor to Indians; "Indians shall be Disorderly Persons, § 23 (wife or husband 
competent witnesscs"); St. 1913, Mar. 26. may be witness in trial of husband deserting 
p. 445 (family desertion; wife a competent family); E\'idcnce, § 1 (" No person offered 
witness to all rele\'ant matters, including as a witness in any action or proceeding of a 
marriage and parentage); St. 1921, c. 64, civil or criminal nature shall be excluded by 
Mar. 8 (repeals Rev. St. )912, § 7452). reason of his having been convicted of crime, 

NEW HAMPSHIRE: Pul,lie Statute8 18!)1, but such conviction' may be shown on cross-
c. 224, § 13 (" No person shall be excusnd or cxamination oC the witness, or, by the produc
excluded from testifying or giving his deposi- tion of the rc~ord thereof, for the purpose of 
tion i.l any civil cause by reason of his interest nlTecting his credit "); § 2 t" In all ch'i! actions 
therein, as a party or otherwise "); § 16 in Imy Court of record in this State the parties 
(" When one party to a cause is an executor. thereto shall be admittcd to be sworn and give 
administrator, or the guardian of an inRane c\idencc therein, when coiled as witnesses by 
person. neither party shall testify in r('spect to the adverse party in such action; und when 
facts which occurred in the lifetime of thc de- IIny party is called as a .witness by t.he opposite 
cer.sed or prior to the ward's insanity. unless party. he shall be subject tu the same rules as to 
the executor. administrator. or guardian elects examination and cross-examination as other 
80 to testif~·. except as provided in the following 'I'oitnesses; provided, that no party to a suit 
section "); § 17 (" When it clearly appears to shall be compelled to be sworn or gi\'e e\idence 
the Court that injustice may be done without in any action brought to recover a penalty or to 
the testimony of the party in such case, he may cnforce a forfeiture; and provided, also, that 
be allowed to testify; and the ruling of the this section shall not apply to suits for di
Court, admitting or rejecting his testimony,may vorce "); § 3 t" No person shall be disqualified 
be excepted to lind rc,·ised "); § 18 (" When as n witncss in any suit or proceedings at law or 
either party of record is not the pnrty in inter- in equity by reason of his interest in the event 
cst, and the party whosc interest is represented of the same as a party or otherwise, but such 
by the party of record is an executor. adminis- interest may be shown for the purpose of 
trator, or insane, the advcrse party shall nffecting his or her credit; pro\ided, no party 
not testify, unless the executor. administra- shall be sworn in any case when the opposite 
tor, or guardian of the insane person elects party is prohibited by any legal disability from 
to testiCy himself. or to ofTer thc testimony being sworn as a witness "); § 4 (" In all civil ac
oC such party of record "); § 19 (" In an tions any Pllrty thereto may be sworn and ex
action brought by an indorsee' or ossignee of amine'.! as a witness, notwithstanding any party 
a bill of exchllnge, promissory noto; or mort- thereto may sue or be sue.:! in a representative 
gage against nn original party thereto, the capacity; provided. this section shall not ex
deCendant shall not testify in his own behalf tend to permit testimony to be given by any 
if either oC the original parties to the hill, note, party to the action as to any transaction with or 
or mortgage is dead or insane, unless the statement by any testator or intestate repro
plaintiff elects to testify himsclf or to offer the sen ted in said action, unless the represclltative 
testimony oC an original party thereto ") ; § 20 offers himself as a witness on his own behalf and 
(" Husband and wife nrc competent witnesses testifies to any transaction 'ilith or statements 
(or or against each other in all cases civil and by his testator or intestate, in which event the 
criminal, except that neither shall be allowed other party may be a witness on his own behalf 
to testify against each other as to any state- as to all transactions with or statements by Buch 
ment, conversation, letter, or other communi- testator or intestate which are pertinent to 
cation mnde to the other or to another person, the issue "); § 5 (" In an~' trial or inquiry in any 
nor shall eithcr be allowed in any CII&! to testify suit, action, or proceeding in any Court. o~ 
as to any matter which in the opinion of the before nny person having by law or consent of 
Court would J~ad to a violation of marital con- parties authority to examine witnesscs or hesr 
fidence "); • 24 (" In the trial oC indictments, evidence, the husband or wife of any person 
complaints, and other proceedings against per- int~rcstcd therein as a party or otherwise, shall 
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be competent and compellable to give evidence clause of like effect); St. 1913. Mar. 12. c. 69 
the same as other witnesses. on behalf of (a party to a civil suit may at his own option 
any party to such suit. action or proceeding; gh·e his testimony by deposition. and if •. any 
provided. that nothing herein shall render any other party to such suit" die. the deposition is 
husband or wife competent or compellable to admissiblc" notwithstanding it shall relate to 
gh·e evidence for or against the other in any transactions with or statements by such 
action for criminal conversation. except to prove decedent "). 
the fact of marriage. or to render any husband or NEW MEXICO: Annotated Statutell 1915. 
wife competent or compellable to give evidence § 2W3 (" No person offered as a witness shall 
against the other in any criminal action or hereinafter be excluded by reason of any alleged 

. proceeding. except to prove the fact of marriage. incapacity from interest. from giving evidence. 
and except as now otherwise provided by either in person or by deposition. according to 
statute. or compellable in any action or pro- tho practice of the court. on the trial of any 
ceeding for divorce on account of adultery to issue joined. or of any matter in question or on 
give evidence for the other. except to prove the any inquiry arising in any civil suit. action. or 
fact of marriage; nor shall any husband or proceeding in any court. or before any judge. 
wife be compellable to disclose any confidential coroner. justice of the peace. officer. or person 
<!ommunication made by one to the other dur- having. by law or by consent of parties. author-
ing the marriage "); § 6 (" The complainant ity to hear. receive. and examine evidence in 
or petitioner in any action or proceeding of an this State "); § 2164 (" Every person so offered 
equitable nature in any Court. shall be a compe- shall be admitted to give evidence on oath or 
tent witness to disprove so much of the de- I!olemn affirmation in those cases wherein affir-
fendant's answer as may be rC8ponsive to the mation is by law receivable; notwithstanding 
allegations contained in the bill of complaint or that such person has an interest in the matter in 
petition. and any defendant in any such action question. or in the event of the trial of any 
or proceeding shall be a competent witness for issue. matter. qlJestion. or inquiry. or of the 
or against any other defendant not jointly suit. action. or proceeding in which he is offered 
interested with him in the matter in contro- as a witness "); § 2165 (" Hereafter; in the 
versy") ; § 12 (surviving party deceu~ed courts of this State no perscn offered as a wit-
party's representutive is comrJctent in new ness shall bo disqualified to give evidence on 
trial of action revived after otht'r party's account of any disqualir.cation known to the 
death); Criminal Procedure. § 57 ("Upon the common law. but all such common-law dis-
trial of any indictment. the defendant shall quulification5 may be shown for the purpose of 
be admitted to testify. if he shall offer himS(!1f affectir.g the credibility of any such witness and 
as a witness; and upon any such trial. the wife for no other purpose; provided. however. that 
or the husband of the defendant. as the cuse the presiding judge. in his discretion. may rc-
may be. shall be admitted to testify on behalf of fuse to permit a child of tender years to be 
the defendant. if he or she shall offer himself or sworn. if. in the opinion of the judge. such 
herself as a witness; and upon any such trial. child has nrt sufficient mental capacity to 
a married woman shall be admitted to testify understand -,he nature and obligation of an 
against her husband when she is the complain- oath "); § 2169 (" On the trial of any issue 
ant, against him. if she shall offer herself as a joined. or of any matter or question. ur on any 
witness ..•. Upon the trial of any indictment inquiry arising in any civil suit. action. or other 
for falsely making. altering. forging. or counter- proceeding in any court of law or equity in this 
feiting. or for uttering or publishing as true. State. or before any person having. by law or by 
any record. deed. or other instrument or writ- I!onsent of parties. authority to hear. receive. 
ing. no person named in such record. deed. or and e.mmine evidence. the parties to such pro-
other instrument or writing. or whose name or ccedings. and the persons in whose behalf any 
any part of whose name is or purports to be sur.h suit. action. or other proceeding is brou,.ht 
written or signed therein or thereto, shall on or instituted. or opposed or defended. shall. 
that accOlmt be deemed and taken to be an except as hereinafter exC"'pted. be competent 
incompetent witness"); Practice. § 140 (any and compellable to gh·e e\·idence. either' viva 
party may cause an adverse party to be ex- voce' or by deposition. according to the practice 
amined); St. 1917. Mar. 19. c. 61. § 5 (family- of the court. on behar "f themselves or of 
desertion; rule "prohibiting disclosure of either of the parties to t.'" suit. action. or pro-
confidential communications between husband ceeding. and the husbands and wives of su~h 
and wife" shall not apply; both husband and purties and persons shall. except as hereinafter 
wife "shall be competent and compellable excepted. be competent to give e\idence. either 
witnesses to testify against each other to any • viva voce' or by deposition. according to the 
and all relevant matters". including marriage practice of the court. on behalf of either or any 
and parentsge); 1903. State v. Zdanowicz. of the parties to the said suit. action. or pro-
N. J. L. .55 At\. 743 (the accused is compe- ceeding"); § 2173 ("Nothing contsined in 
tent for himself under the Crim. Proced. St. this articl'l shall apply to the trial. in any civil 
IB9B. J'une 14. c. 237, § 57. though the Evi- proceeding. of the question of the adultery of 
dence Revision Statute of 1900. March 23. c. any party. or the husband or wife of any Plll'ty 
150. repeals the former § 8. and contains no to such action. suit. or proceeding"); '2174 
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(" No husband shllll be compelled to disclose under a deceased persoll or lunatic, by assign. 
any communication made by his wife during ment or otherwise, concerning a person III trans-
the marriage, and no wife shllll be compelled to action or communication between the witness 
disclose any communication made to her by and the deceased person or lunatic, except 
her husband during the marriage "); § 2175 where the executor, administrator, survivor, 
(" In a suit by or IIgain8t the heirs, executors, committ.ee, or person so deriving title or inter· 
administrators, :>r assigns of a deceased person, est is examined in his own behalf, or the testi-
an opposite or interested party to the suit shllll mony of the lunatic or deceased person is given 
not obtain a verdict, judgment, Cor decision in evidence, concerning the same transaction or 
therein, on his own c\'idence, in respect to any communication. A person shall not be deemed 
matter occurring before the death of the de- interested for the purposes of this section by 
ceased person, unless such evidence is corrobo· reason of being a stockholder or officer of any 
rated by some other materiai e\'idence"); banking corporation which is a party to the 
, 2166 (" In the trial of all indictments, infor- proceeding or interested in the result tbereof"); 
mations, complaints, and other proceedings § 349 (" A husband or wife is not competent to 
against persons charged with the commission of testify against the other, upon the trial of an 
crimes, offences, and misdemeanors in the action, or the hearing up:m the merits of a spe-
courts of this State, tbe person so charged shall, cilll proc(!Cding, founded upon an allegation of 
at his own request, but nilt otherwise, be a adultery, excelJt to prove the marriage or dis-
competent witness; and Ilia fllilure to make prove the allegation of adultery. However, 
such request shall not c['Cate any presumption if upon such trilll or such hearing the party 
against him"); § 2167 (" Hereafter the hus- against whom the allegation of adultery is 
band or wife d any deFendant in any trial on a made producc3 Ilvidence tending to prove any 
prosecution for crime before IIny Court or of the defens<'s thereto mentioned in § 1153 of 
officer authorized to hear or try said prosecu· this Act, the other party is competent to testify 
tion shall be a competent witness to testify in in disproof of uny such defense, A husband 
favor [of,) but not against, such defendant; or wife shall not be compelled, or, without the 
provided, that such husband or wife shall be a cOllsent of the other if living, allowed to dis-
':lompetent witness to testify against any such close a confidential communication made by 
deFendant where the prosecution is For anyone to the other during marriage. In an acf.oion 
unlawful assault or violence forcibly committed for criminal conversation, the plaintiff's wife is 
by the defendant 011 the persoll of ~uch wit- not a competent witness for the plaintiff, but 
ness"); § 2168 (in any prosecution ior "incest, she is a competent witness for the defendant, as 
bigamy, polygamy, unlawful cohabitation, or to any matter in controyersy; except that she 
adultery", the accused's husband or wife is cannot, without the plaintiff's consent, disclose 
competent, "lind mllY be called, but shall not lIny confidential communication had or made 
be required to testify without the ('onsent of hetwccn herself and the plaintiff"); § 350 
such hushand or wife so called us a witness") ; (" A person who has been convicted of a crime 
§ 2171 (interrogatories to adverse party shall is, notwithstanding, a competent witnesa in aa 
be annexed to plellcling). action of speciul proceeding; but the com'ie-

NEW YORK: Constitution 1895, Art. XIII, tion may be pro\'ed for the purpose of affecting 
I 4 (" Any person charged with receiving n the weight of his testimony, either by tho record 
bribe, or with offering or promising a bribe, . or by his cross-examination, upon which he 
shall be permitted to testify in his own beualf I must answer any question relevant to that 
in any civil or criminal prosecution therefor") ; inquiry; and the party cross-examining him is 
Ci~il Practice Act 1920, § 346 ("Except all not concluded by that inquiry"); § 365 ("The 
otherwise specially prescribed, a person shall Court or officer may examine an infant, or a 
not be excluded or !!xcused from being a witness, ! person apparently of wenk intellect, produced 
by reason of his or her interest in the event of ! before it or him as a witness, to ascertain bis 
an action or special proceeding; or because he : capacity and the extent of his knowledge ") ; 
or she is a party thereto; or the husband or Penal Code 1909, § 2444 (substantially like 
wife: of a party thereto, or of a person in C. P. A. § 350); § 2445 (" The husband or 
whose behalf an action or special proceeding ia wife of a person indicted or accused of a crime is 
brought, opposed, prosecuted, or defended ") ; in all cases a competent witness, on the exami. 
§ 347 (" Upon the trial of an action, or the hcar- nation or trial of such person; but neither hus-
ing upon the merits of a special proceeding, a band no': wife can be compelled to disclosc a can. 
party or a person interested in the event, or fidential communication, made by one to the 
a person from, through, or under whom such other during marriage ") ; Code 01 Criminal Pro. 
a party or interested person derives his interest crdure, 1881, § 10 (" No person can be compelled 
or title by assignment or otherwise, shall not be in a criminal action to be a witness against him. 
examined as a witness in his own behalf or in. self "); § 392 (in criminal cases, the testimony 
terest, or in behalf of the party succet'ding to of a child apparently under 12 not understnnd-
his title or interest, against the executor, ad- ing an oath may be received if it is "of sufficient 
ministrator, or survivor of a deceased person, intelligence"; quoted more full~' post, § 1828)' 
or the committee of a lunatic, or a person § 393 ("The defendant in all [criminal] cascs 
deriving his title or interest from, through, or may testify :18 a witness in bis own behalf, but 
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his neglect or refusal to testify does not create ing, a party or a person interested in the cYcnt, 
any presumption against him ") ; § 393 a (" All or a person from, through, or under whom 
persons jnintly indicted shall, upon the trial such a party 01' interested person deriyes his 
of either, be competent witnesses for eacl: title by Msignment or otherwise, shall not be 
other the same as if not included in the indict- examined ns a witness in his own behalf or 
mont"); COMol. L. 1909. Banking, § 145 (wife interest. or in behalf of the party bllccecding 
may testify in action by husband against savings to his title or interest. against the executor, 
bank to recover money deposited by wife as administrator. or sunivor of a deceased per
hers): St. 1912, c. 420, p. 816 (amending son. or the committee of a lunatic. or a per
Greater New York Charter. § 685; desertion son derhing his title or interest from. through, 
of family; in all complaints h"reunder. wife is or under a deceased person or lunatic by 8S 

to be competent" against her husband as to signment or otherwise. cc.ncerning a personal 
all matt<>rs embraced in said complaint ") ; transaction or communication between the 
j' uslice Court Ac' 1920. § 248 (children; like witness and the deceased person or lunatic, 
C. P. A. § 305). except' where the executor. administrator, 

NORm CAROLINA; C0rn101idatcd S~tutC8 sul'\ivor, committee, or person so deriving 
191!). § 1662 (in divorce cases, neither party title or interest is examined in his own behalf. 
is competent to prove adultery of the oth"'l', or the testimony of the lunatic or deceased 
nor shall either's admissions be received for person is given ill e\idence concerning the 
that purpose); §§ 905-907 (these sections. same transaction or communicaticn"); § 1792. 
removing in part only the disqualification (" No person offered as a witness shall be 
of parties. are presllmnbly superseded by excluded by rea.."On of iucapacity from inter-
n 1792,1793. in/ra); § 1801 ("In any trial or cst or crime. from giving e~idence either in per-
inquiry in any suit. action. or proceeding in ~y SOil or by deposition, according to the practice 
court or before any person having by law or by of the court. on the trial of any issue joined, or 
consent of part.ies authority to examine wit- of any matter or question. or on any inquiry 
nesses or to hear evidence. the husband or wife arising in any suit or proceeding, chi! or crimi-
of any party thereto. or any person in whose nal, in any court. or bcfore any judge. justice. 
hehalf any such suit. action. or proceeding is jUry, or other person ha~ing, by law. authority 
brought, prosecuted. opposed. or defended. to hear. receive. and examine evidence; and 
shall. except as hereinafter stated. be compe- every person so offered shall be admitted to 
tent and compclIable tQ give evidence as any gh'e e~idence. notwithstanding such person 
other witne!!S on behalf of any party to such mayor shall have an interest in the matter in 
suit. action. or proceeding. Nothing herein question. or in the event of the trial of the issue. 
contained shall render any husband or v.ife or of the suit or other proceeding in which he is 
competent or compellable to give cvidence for offered as a witness. Thia sectioa shall not be 
or against the other in any action or pro- construed to apply to attesting witnesses to 
l1eeding in consequence of adultery. or in any wills"); § 1793 ("On the trial of any issue, or 
action or proceeding for divorce on account of of any matter or question, or on any inquiry 
adultery (except to prove the fact of marriage). arising in any action, suit, or other proceeding 
or in any action or proceeding for or on account in court. or before any judge. justice, jury. or 
of criminal convers!:"tion. except that in actions other person having. by law, authorit.y to hear 
of crimlnal conversation brought by the hus- and examine e\idlmce, the parties themselves 
band in which the character of the wife is anti the person in whose behalf any suit or 
ussailed she shall be a competent '\\itneBS to other proceeding may be brought or defended. 
testify in refutation of such charges. No shall. except as otherwise provided. be com-
hl.lsband or wife shall be compellable to dis· petent and compellable to give evidence. either 
close any confidential communication made • vi'la voce' or b~' deposition. according to the 
by one to the other dur:ng their marriage ") ; practice of the Court. in behalf of either or any 
§ 1802 (" The husband or wife of the de- of the parties to said action. suit, or other pro-
fendant" to be competent in all criminal cases. ceeding. Nothing in this scction shall be oon-
.. for the defendant. but the failure of such strued to apply to any I'.ction or other proceed-
"itness to be examined shall not be used to ing in any court instituted in consequence of 
the prejudice of the defense. Every such per- adultery. or to any action for criminnl con-
son examined as a witness shall be subject to vereation "); § 1799 ("In the trial of all in-
cross-examination as arc other witnesses"; dictments. complaints. or other proceedbgs 
confidential communications not disclosable, against persons charged with the commission 
as in § 1801; no husblUld or wife compellable of crimes. offenccs. and misdemeanors. the 
to give evidence against each other in crim- person so charged is at his own request. but 
ina! cases, "except to prove the fact of not otherwise. a competent v.itness. and his 
marriage in case of bigamy", and except in failure to make such request shall not create 
prosecutions for .. assault and battery upon any prebllmption against him. But every 
his wife, or for abandoning his wife Of for such pArson examined as a "itness shall be sub-
neglecting to pro,ide for her support ") ; ject to cross-examination as arc other 'l\itneB8Cl!. 
§ 1795 (" Upon the trial of an actioll. or tho Except as above provided. nothing in this 
hearing upon the merits of a special procced- section shall render any person. who in any 
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criminal proceeding is charged with the com- other, examined as to any ('ommunication 
mission of a criminal olIence, competent or made by one to the other during the marriage; 
compellable to give evidence against himself, but this subdivision docs not apply to a civil 
nor render any person compellable to answer action or proceeding by one against the other, 
any question tending to criminate himself ") ; nor to a criminal action or proceeding for a 
Ii 1794, 1796 (preserves certain disqualifka- crime committed by one against the other. 
tions for parties to actions on judgments ren- 2. In civil actions or proceedings by or dgainst 
dered prior to Aug. I, 1868). executors, administrators, heirs-at-Iaw, or next 

NOR1'H DAKOTA: Compiled Lau:s 1913, of kin, in which judgment may be rendered or 
, 7862 (" No action to obtain discovery under ordered entered for or against them, neither 
oath in aid of the prosecution or defense of party shall be allowed to testify against the 
another action shall be allowed, nor shall any other as to any transaction whatever with or 
examination of a party be had on behalf uf the statement by the testator or intestate, unless 
adverse party, except in the manner prescribed called to testify thereto by the opposite party; 
by this chapter"); § 7863 (" A party to an and where a corporation is a party in proceed
action, or in case a corporation is a party, the ings mentioned in this section, no agent, 
president, secretary or other principal officcr stockholder, officer or manager of such corpo
or general managing agent of such corporation, ration shall be permitted to testify to any trans
may be examined as a witness at the instance a(,tion had with the testator or intestate. 
of an adverse party or any of several adverse But if the testimony of a party to the action 
parties and for that purpose may be compelled or proceeding has been taken and he shall 
in the same manner and subject to the same afterwards die, and after his death the testi
rulell of examination as any other witness to mony 8() taken shall be used upon any trial 
testify either at the trial, or conditionally, or or hearing in behalf of his executors, adminis
upon commission ") ; § 7868 ("A party ex- trators, heirs-at-law, or next of kin, then the 
amined by an adverse party as in this chapter other party shall be a competent witness as to 
provided may be examined on his own behalf, any and all matters to which the testimony so 
subject to the same rules of examination as taken relates; provided, further, that in any 
other witnesses"); § 7869 ("A person for action or proceeding by or against any sur
whose immediate benefit the action is prose- \'iving husband or wife touching any business 
cuted or defended, though not a party to the or property of either, or in which the sUf\'ivor 
action, may be examined as a witness in the or his or her family are in any way interested, 
same manner and subject to the same rules of such husband or wife will be permitted, if 
examination as if he was named as a party") : they shall so desire, to testify under the general 
I 7870 (" A party to the record of any cidl rules of e\'idence as to any or all transactions 
action or proceeding, or a person for whose and conversations had with the deceased hus
immediate benefit such action or proceeding band or wife during their lifetime touching 
is prosecuted or defended, or the directors, such business or property"); § 9381 (cOD\'ic
officers, superintendent or managing agents tion of perjury or subornation disqualifies the 
of any corporation which is a party to the person as a witness in any proceeding "upon 
record in such action or proceeding, may be his own behalf", and in any proceeding "be
examined upon the trial thereof as if under tween adverse parties", against objection, 
cross-examination at the instance of the ad- uutil judgment of perjury, etc., is reversed; 
verse party or parties or any of them, and for but no rights innocently acquired by a person 
t.l:iat purpose may be compelled in the same claiming under such proceedings shall be prcj
manner and subject to the same rules for ex- udiced by illegal admission of an infamous 
amination as any other witness to testify, person); § 10834 ("When two or more per-
but the party calling for such examination sons are included in the same information 
IIhall not be concluded thereby, but may rebut or bdictment, the Court may, at any time 
it by counter testimony"); § 7871 (" No before the defendants have gone iuto their de
person offered as a witness in any action or fence, on the application of the State's attvr
proceeding in any court, or before any officer ney, direct any defendant to be discharged from 
or person having authority to examine wit- the information or indictment, that he, may be 
nesses or hear evidence, shall be excluded or a witness for the State"); § 10835 ("When 
excused by reason of such person's interest in two or more persons are included in the same 
the event of the netion or proceeding; or be- information or indictment, and the Court is of 
cause such person is a party thereto, or because the opinion that in regard to a particular de
IlUch person is the husband or wife of a party fendant there is not sufficient evidence to put 
thereto, or of nny person in whose behalf such him on his defence, it must order him to be dis
action or proceeding is commenced, prosecuted, charged before the evidence is closed, that he 
opposed, or defended, except as hereinafter may be a witness for his co-defendant ") ; 
provided: 1. A husband cannot be examined § 10837 (" In the trial of a criminal action or 
for or against his wife without her consent, proceeding before any Court or magistrate of 
nor a wife for or against her husband without this State, wh€lther prosecuted by infonllation, 
his consent, nor can either, during the marriage indictment, complaint, or otherwise, the de
or afterward, be, without the consent of the fendant sholl, at his own request ud not 
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othe. wise. be deemed a competent witness; applies without regard to the character in 
but his neglect or refusal to testify shall not which the parties sue or are sued. 6. If the 
create or raise any presumption of guilt against claim or defence is founded on a book account. 
him; nor shall such neglet:t or refusal be re- a party may testify that the book is his ac. 
ferred to by any attorney prosecuting the case. count book. that it is a book of original entries. 
or considered by the Court or jury before whom that the entries therein were made by himself. II-
the trial takes place"); § 9600 (family-deser- person since deceased. or a disinterested person. 
tion; like Wis. St. 1911. c. 5;6); § 10182 non-resident of the county; the bock shall 
(offenses against liquor-law; buyers of the then be compet(:nt evidence. and may be 
liquor. and members of a club. to be com- admitted in evidence in any case. without 
petent). regard to the parties. upon like proof by any 

OHIO: General Code Annatated 1921. § 11493 competent witness. 7. If after testifying 
(" All persons are competent witnesses ex- orally a party dies. the evidence may be proved 
cept those of unsound mind. and children under by either party on a further trial of the case. 
tcn yaars of age who appear incapable of receiv- whereupon the opposite party may testify to 
ing just impressions of the facts and transac- the same matters. 8. If a party dies and his 
tiona respecting which they are examined. or of deposition be offered in evidence. the opposite 
relating them truly"); § 11494 ("The follow- party may testify as to all competent matters 
ing persons shall not testify in certain respects: therein. Nothing in this section contained 
•.. 3. Husband or wife. concerning any shall apply to actions for causing death. or 
communication made by oue to the other. or an lictions or proceeding!! involving the validity 
act done by either in the presence of the other. of a deed. will. or codicil; and when a case is 
during coverture. unless the communication plainly within the reason and spirit of the last 
was made. or act done. in the known presence three sections. though not within the strict let-
or hearing of a t.hird person competent to be a ter. their principles shall be applied "); § 11988 
witness; the rule shall be the same if the mari- (parties in divorce and alimony cases 
tal relation has ceased to exist. 4. A person are to be competent like any other witness); 
who assigns his claim or interest. concerning § 1365~ (" No person shall be disqualified 
any matter in respect to which he would not. if as witness in any criminal prosecution by 
a party. be permitted to testify. 5. A person reason of his interest in the event thereof. 
who. if a party. would be restrictcd in his evi- as a party or otherwise. or by reason of his 
dence under the next following section where conviction of any crime; and husband and 
the property or thing is sold or transferred by wife shall be competent witnesses to testify 
an executor. administrator. guardian. trustee. in behalf of each c:>ther in all criminal prosecu-
heir. devisee. or legatee. shall be restricted in tions. and to testify against each other in all 
the same manner in any action or p.foceeding actions. prosecutions. and proceedings for 
concerning such property or thing"); § 11495 failure to provide for. neglect of. or cruelty to. 
(" A party shall not testify when the adverse their child or children under 16 years of age. 
party is a guardian or trustee of either a deaf Such interest. com-1ction. or relationship 
and dumb or an insane person. or of a child of may be shown for the purpose of affecting 
a deceased person. or is an executor or ad- the credibility of such witness. Husband or 
ministrator. or claims or defends as heir. wire shall not testify concerning any communi-
grantee. assignee. devisee. or legatee of a cation made one to the other. or act done by 
deceased person. except 1. The facts which either in the presence of each other during 
occurred subsequent to the appointment of the coverture. unless the communication was made 
guardian or trustee of an insane person. and. or act done in the known presence or hearing of 
in the other cases. subsequent to the time a third person competent to be a witness. or in 
the decedent. grantor. assignor. or testator case of personal injury by either the husband 
died. 2. When the action or proceeding or wife to the other. or in case of the failure to 
relates to a contract made through an agent by provide for. or the neglect or cruelty of either 
a person since deceased. and the agent is com- to their childrcn under 16 years of age. The 
petent to testify as a witness. a party may tes- rule shall be the same if the marital relation 
tifyon the same subject. 3. If a party. or one has ceased to exist; but the presenee or where· 
having a direct interest. testify to transactions abouts of the husband or wife shall not be con-
or conversations with another party. the latter strued to be an act under this section ") ; 
may testify as to the same transactions or con- § 13661 ("On the trial of all indictments. com-
venations. 4. If a party offer e~-1denc" of plaints. and other proceedings. against a person 
conversations or admissions of the opposite charged with the commission of an offence. 
party. the latter may testify concerning the such person at his own request sball be a 
Bame conversations or admissions. 5. In an competent witness. The neglect or reflll!8.\ of 
action or proceeding by or against a partner such person to testify sball not create a presllmp. 
or ioint contractor. the adverse party ahall nut; tio:l against him. nor I'hall reference be made 
testify to transactions with or admis~ion!! by a to. nor comment made upon. such neglect or 
Partner or joint contractor since deceased. un- refusal "); the last sentence of this § 13661 is 
lees they were made in the presence of the sur- no longer law; sec pOd. § 2272; § 13031-13037 
viving partner or joint contractor; this rule (pandering. etc.; the femele is a competent 
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witness to "any and all matters. including 
conversations with the accused or by him 
with third persons in her pre!'Cnce. notwith
standing her having married the accused 
either before or after" the offence. and whether 
called "during the existence of the marriage 
or after its dissolution "); § 13670 (" When 
two or more persons are jointly indicted. 
before any of the accused has gone into his 
defense. the court may direct one of such 
accused to be diseharged. that he may be a 
witness for the State. An nccused person 
when there is not sufficient eviucnce to put 
him upon his defense. may be discharged by the 
court. or. if not eo discharged. shall be entitled 
to the immediate verd!e:t of the jury. for the 
purpose of giving evidence for others accused 
with him. Such order of discharle in either 
case shall be a bar to another prosecution 
for the same offense "). 

OItUBOIlA: Compil«i Statutes 1921. § 1642 
(infamy; like N. D. Compo L .• 9381); § 585 
(" No person shall be disqualified a8 a witness 
in any civil action or proceeding by reason of 
his interest in event of the same, as a party 
or otherwise. or by ~ason of his conviction of 
a crime; but such interest or conviction may be 
ahown for the purpose of dectinl his credi
bility") ; § 586 (nothing in the preceding 
section is to affect the law as to the settlement 
of ests~s of decedents. etc .• or as to the at
testation of wills, etc.); I 587 (" Any party 
to a civil action or proceeding may compel 
any adverse party or person for whose benefit 
such action is instituted. prosecute.:!. or de
fended. at the trial or by deposition. to testify 
WI a witness in the same manner and subject to 
the same rules as other witnesses"); § 588 
(" No party shall be allowed to testify in his 
own behalf. in respect to any transaction or 
communication had personally by such party 
with a deceased !j)Crson. when the party 
is the executor. II.dminiatm.tor. heir-at-Iaw. next 
of kin. surviving partner. or assignee of such 
deceased person. where they have acquired 
title to the cause of action immediately from 
such deceased person: nor ahall the assignor 
of a thilll in action be allowed to testify in be
half of such party concerning any transaction 
or communication had personally by such a8-
signor with a deceased person in any such case : 
nor shall such party 01' a99ignor be competent 
to testify to any transaction had personally by 
such parly or assignor with a • partner 
or joint contractor in the absence of his sur
viving partner or joint contractor. when such 
surviwl.g partner or joint contractor is an ad
verse party. If the testimony of a party to 
the action or proceeding has beEon taken. and 
he afterwards die. and the testimony 110 taken 
shall be used nfter his death. in behalf of 
executors. administrators. next 
of kin. al!l!ilnee. surviving partner. or 
contractor. the other party or the 
shall be competent to testify as to any 
matters to which the tetltimony so taken 

lates "}; § 589 (" The following persons shall 
be incompetent to testify: First. persons who 
are of unsound mind at the time of their pro
duction for examination. Second. children 
under ten years of age who appear incapable of 
receiving just impressions of the facts respect
ing which they are examined. or of IX latinl 
them truly. Third. husband and 'Wife. for or 
against each other. except concerning tran ... 
actions in which one acted as the agent of the 
other. or when they are joint parties and have a 
joint interest in the action; but in no shall 
either be permitted to testify concerning any 
communication made by one to the other dur
ing marriage. whether called while that relation 
subsisted or afterwards"); § 2696 (" When 
two or more persons are included in the indict
ment. the Court may. at any time before the 
defendants have gone into their defence. on the 
application of the district attorney. direct any 
defendant to be discharged from the indict
ment. that he may be a witness for the Terri
tory "); f 2697 (" When two or more persons 
are included in the same indictment. and the 
Court is of opinion that in regard to a particu
lar defendant there is not sufficient evidence to 
put bim on his defence. it must. before the evi
dence is closed. in order that he may be a wit
ness for his co-defendant. submit its said 
opinion to the jury. who. if they so find. may 
acquit the particular defendant for the purpose 
aforesaid "); § 2698 (" On the trial of all 
indictments. informations. complaints. and 
other proccedings against persons charged with 
the commission of a crime. offences. and mis
demeanors before any Court or committing 
magistrate in this Territory. the person charged 
shall.at his own request. but not othel'Wise. be a 
competent witness. and his failure to make such 
request !!hall not create any presumption 
against him. nor be mentioned on the trial; 
if commented upon by counsel. it shall be 
ground for a new trial"); I 2699 (" The rules 
of evidence in civil cases are applicable also 
to criminal cases. except as otherwise pro
vided in this chapter"); St. 1895. c. 41. § 29 
('., neither husband nor wife shall in any case 
be a witness against the other. except in a 
criminal prosecution for a crime committed one 
against the other. but they may in all cases be 
witnesses for each other. and shall be subject to 

88 other witnesses. and shall 
in no event on a criminal trial be permitted to 
disclose communications made by one to the 
other. except on a trial of an offence committed 
by one against the other"). 

OREGON: Latne 1920. I 731 (" All pel'llOns 
without exception. except 88 otherwise pro
vided in this title. who. having orlanll of sense 
can perceive. and perceivinl can make known 
their perceptions to others. may be witneSll8s. 
Therefore neither parties nor other personll 
who have an interest in the event of an action. 
suit. or proceedinl are excluded; nor those 
who have been convicted of crime; nor per
lIOns on account of their opinions on matters 
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of religious belief: although in every case. ex- such right shall not create any presumption 
cept the latter. the credibility of the witness against him; that such defendant or accU!ed. 
may be drawn in qucstion. as provided in when offering hi~ testimony as a witness in his 
§ i04 "); § i32 (" The following persons are own behalf. shaH be deemed to h:i\"e gi\'en to 
not admissible: 1. Those of unsound mind the prosccution a right to cross-examination 
at the time of their production for examination. upon all facts to which he has testified. tending 
2. Children under ten years of age. who appear to his conviction or acquittal"): § 1535 (':In 
incapable of receiving just impressions of the all criminal actions. where the husband is the 
facts respecting which they are examined. or party accused. the wife shaH be a cO'llpetent 
of relating them truly"; amended by St. 1893. witness. and when the wife is the party dC-

p. 134, by permitting a deceased opponent's cused, the husband shall be n competent wit-
hearsay statements to be received; see quota- ness; but neither husband nor \\ife. ill such 
tion post, 11576); '733 (" There are particular cases. shall be compel;ed or allowed to tes-
relations in which it is the policy of the law to tify in such case unless by consent of both of 
encourage confidence, and to preserve it in- them; provided, that in all cases of per~onal 
violate; therefore a person canno,t be examined \iolence upon either by the othe:. the injured 
as a witness in the following cascs: 1. A party, husband or wife. shall he aHowed to 
husband shall not be examined for or against testify against the other; proyided. further. 
his wife without her consent. nor a "ife for that in all criminal actions for polygamy. 
or against her husband "ithout his consent; or adultery. the husband or wife of the accused 
nor can either. during the marriage or after- shall be a competent witness. and shall be 
wards, be, without the consent of the other, allowed to testify agninst the other, and with- , 

examined as to Bny communication made hy out the consent of the other. as to the fact 
one to the other during marriage. But the of marringe "); § 1309-8 (administration of 
exception does not apply to a civil action, suit, estates of persons absent and presumed dead; 
or proceeding. by one against the other. nor to "no person shall be disquulified from testify-
a criminal actiC'n or proceeding for a crime com- ing by reason of his or her relationship as 
mitted by one against the other "); § 734 (" If husband or wife to the presumed decedent, 
a party to the suit. action. or proceeding offer or of his or her interest ill the estate of such 
himself as a witness, that is to be deemed a con- person "); § 2091 (placing wife in ht, lse of 
sent to the examination also of a wife, husband. prostitution;" the wife shnll be a competent 
attorney, clergyman. physician. or surgeon on witness against her husband "); § 2171 (non-
the same subject. "ithin the meaning of. suh- support of family by husband; privilege as to 
divisions 1. 2. 3, and 4 of the last section ") ; confidentilll communiclltion~ /lot to he al>-
§ 1530 ("When two or more 'persons are plicahle; wife to be "competent and com_ 
charged in the same indictment. the Court may, (>ellable "). 
at any time before the defendant has gone into PENN8YI,V.\NlA; Digest oj Statule Law 1920: 
his defence. on the application of the district St. 1887. May 23. § I. Dig. § 21835. Witnesses. 
attorne:,.. direct any defendant to be discharged (" Except u(},)n a preliminary hearing before 
from the indictment. so that he may he a wit- a magistrate fet the purpose of determining 
ncss for the State"); § 1531 ("When two or whether a person charged with a criminal of-
more persons are charged in the same indict- fence triable in the Court of Oyer and Terminer 
mcnt. and the Court is of opinion that. in re- ought to be committed for trial, and except 
gard to a particular defendant. there is 110t also upon a hearing under '1lUbeas corpUG' for 
sufficient evidence to put him on his dt'fence. the purpose df determining whether bail 
it must. if requested by another defendant then ougl:t to be taken upon a commitment for 
on trial, order him to be discharged froUl the murder in the first degree. or for the purpose of 
indictment. before the evidence is closed. that determining in any case how much bail ought 
he may be a witness for his co-defendant ") ; to be required. or for the purpose of determin-
§ 1533 (" The law of evidence in chi! actions ing in any case whether a pCl'IIOn committed 
is also the law of evidencc in criminal Bctions for trial ought to be furthcr held. lind except, 
and proceedings, except as othernise specially also, upon hearings before a grand jury. in 
provided in this Code "); § 1534 (" On the none of which cases shall e\'idence for the de-
trilll of or examination upon all indictments, fendant be heard. nnd except also liS provided 
complaints. information, lind other proceed- in § 2 of this act. nil persons shall be fully com-
ings before any Court, magistrate. jury, grand ~tent witnesses in IIny criminal proceeding 
jury. or other tribunal, against persons accused before nny tribunal "); ib. § 2, el. (0), Dig. 
or charged with the commission of crimes or § 21836 (" In such criminal proceedings, a 
oft'ences, the persun so charged or accused person who has been conyicted in a court of 
shall. at his OWl! request but not otherwise, be this Commonwealth of perjury. which term i8 
deemed a competent witness, the credit to be hereby declnred to include subornation of 
given to his testimony being left solely to the perjury, shall not be a competent witne. for 
jury, under the instructiol16 of the Court, or any purpose, although his sentence may ha\'e 
to the discrimination of the magistrate. grand been fully complied with, unlcss tile judgment 
jury. or other tribunal before which Buch testi- or conyiction be judicially set aside or reserved 
mony may be given; provid'lci, his waiver of [reversed ?J, or unles:! the proceeding be one 10 

899 

-



• • 

• 
• 

TESTIMONIAL QUALIFICATIONS [CuAP. XVIII 

punish or prevent injury or violence attempted, thing or contract, or any other person whose 
done, or threatened to hi;; person or property, interest shall be adverse to the said right of 
in which cases he shall be competent to tee- such deceased or lunatic party, be a competent 
tify") : ib. § 2. cI.' (b), asamp.nded St. 1909,Apr. witness to any matter occurring before the 
~, , 1. Dig. § 21837 (" Nor shall husband and death of said party or the adjudication of his . 
wife be competent or permitted to testify lunacy: unless the proceeding is by or against 
acainst each other, or in support of a criminal the surviving or remaining partners, join t . 
charge of adultery alleged to have been com- promisors, or joint promisees, of ~uch de-
mitted by or with the other, except that, in ceased or lunatic party. and the matter oc-
proceedings for descrtion and maintenance, curred between such survhing or remfi.ining 
and in criminal proceeding against. either for partners, joint promisors, or joint promisees 
bodily injury or violence attempted, done, or and the other party on the record, or between 
threatened upon the other, or upon the minor such surviving or remaining partners, 
children of said husband and wife, or the minor promisors, or promisees and the person having 
children oi either of them, or any minor child an interest adverse to them, in which case any 
in their care or custody or in the care or custody person may testify to such matters; or, unless 
of either of them, each shall be a competent the action be ejectment against several de-
witness against the other: and except, also, fendants. and one or more of said defendants 
that either shall be competent mercly to prove disclaims of record any title to the premiscs in 
the fact of marriage in support of a criminal controversy at the time the suit was brought 
charge of adultery alleged to have been cam- and also pays into Court the costs accrued at 
mitted by ar with the ather"); ib. § 2, cl. (e), the time af his disclaimer, ar gives security 
Dig. i 21839 (" Nar shall either husband ar therefor as the Court in its discretian may 
wife be competent or permitted to testify to direct, in which case such disclaiming defend-
confidential communications madc by one to ant shall" be a fully compctent witness; or, 
the other, unless this privilege be waived upon unless the issue or inquiry be 'devisavit "el 
the trial"); ib. , 4, Dig. § 21844 (" In any non', or be any other issue or inquiry respect-
civil proceeding before any tribunal of this ing the property af a deceased owner. and the 
Commonwealth, or conducted by virtue of it.~ controversy be between parties respectively 
ardcr or direction, no liability merely for costs claiming such property by devolution on the 
nor the right to compensation possessed by an death of such owner, in which case all persons 
executor. administrator, or other trustee, nor shall be fully competent witnesses "); ib. § 5, 
any interest merely in the question on trial, cl. if), Dig. § 21854 (" But no person who is 
nor any other interest or policy of law, except incompetent under clauses (a), (b), (e), and (d) 
l1li is provided ill , 5 of this act. shall make any [cl. d deals with attorneys' privileged com-
per In incompetent as a witness "); ib. , 5, municationsJ of this section shall become com-
el. (0), Dig. '21845 (provisions of § 2. cl. (a), petent by the general language of clause (e) ") ; 
.upra, applied to civil proceedings); ib. i 5, ib. § 6, Dig. § 21855 (" Any person, who is in-
cl. (b), Dig. § 21846 (provisions of , 2. cl. (e). competent under clause (e) of section five by 
rupro, applied to civil proceedings); ib. § 5, reason of interest, may, nevertheless. be called 
c1. (e), Dig. § 21847 (" Nor shall husband or to testify against his interest, and in that event 
wife be competent 0\' permitted to testify he shall become a fully competent witness for 
against each other, ext'ept in those pro~eedings cither party; and such person shall also he-
for divorce in which personal servicl" of the come fully competent for either party by a 
8ubprena or of a ru1e to take depositions has release or extinguishment in good fait.h of his 
been made upon thrJ apposite party, ar in which interest, upon which good faith the trial judge 
the opposite party appears and defends, in shall decide as a preliminar-,)' question ") ; 
which case either Party may testify fully St. 1891, June 11, §t, Dig. UI857 ("Hereafter, 
against the other, and except also that in any in any civil proceeding before any tribunal of 
proceeding for divorce either party may be this Comm.onwealth, or conducted by virtue of 
called merely to prove the fact of marriage") ; its order or direct-ion, although a party to the 
St. 1913. Mar. 2:1, Dig. , 21850 (" In any pro- thing or contract in action may be dead or may 

brought by either the husband or have been adjudged a lunatic, and his right 
wife to protect or recov!!r the separaie property thereto or therein may have passed, either by 
of either, both shall be fully competent wit- his own act or by the act of the law, to a party 
nClllll!tl, el'cept ihat neither may testify to on a record who [re)presents his interest in the 
conficiential oommunications made by one to subject in controversy, nevertheless, any sur-
the other, this privilege be waived upon viving or party to such thing or 
the trial"); St, 1887, May 23, § 5. c1. (f!). Dig. contract ar any other person whose in-
t 21853 (" Nor, where any party to 11 thing or terest is adverso to the said right of such de-
contract in action is dead. or has been adjudged ceased or lunatic party, shall be a compa-
a lunatic, and his right thereto ar therein tent witness to any relevant matter, although 
has pu.d. either by his own act Ol by the act it may have occUfled before the death af said 
of the law, to a party on the record who repre- party or the adjudication of his lunacy, if and 
eente his in the in controversy, anly if such relevant matter occurred between 
ma" any surviving or party to such himself and another person who be 
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at the time of the trial and may be com- defence at the trial upon the ground that 
petent to testify. and who docs so testify the wife had left him without justification 011 
upon the trial. against such surviving or reo excuse before the necessaries were furnished. or 
maining party or against the person whose upon any other ground which attacks the wife's 
interest may be thus adverse. or if such rele- character or conduct. she shall be a competent 
,-ant matter occurred in the presence or hearing witncssjn rebuttal for the plaintiff "); ib. § 2, 
of such other living or competent person ") ; Dig. § 21840 (" In any criminal procel.'ding 
ib. § 2, Dig. § 21858 (foregoing testimony hrought against the husband. if he makes 
made competent may be given by deposition, defence at the trial upon any ground which 
which will be competent even though the other attacks the wife's character or conduct. she 
person "may die or become incompetent after shall be a competent witnel~l in rebuttal for the 
the taking of such deposition"); St. 1887. Commonwealth "); St. 1903. Mar. 13. § 3. 
May 23. § 7. as amended by St. 1911. Mar. 30. Dig. § 9068. Dcse..-tion (in a prosecution for a 
§ 1. Dig. § 2186.1 ( •• In ariy civil proceeding. husband's failure to support. "the wife shall 
whether or not it be brought or defended by a be a competent witness"); St. 1907. May 8. 
person representing the interests of a de- § 1. Dig. § 21849. Witnesses ("in all chil 
eeased or lunatic assignor of any thing or CO!l- actions bro~lght by the husband. the wife shall 
tract in action. a party to the record or a per- be a competent "itness in rebuttal. when her 
son for whose immediate benefit such proceed- character or conduct is attacked upon the trial . 
ing is prosecutl'd or defended. or any other per- thereof. but only in regard to the matter of 
son whose interest is adverse to the party her character or conduct "); St. 1907. May 29. 
calling him as a witness. may be compelled § 3 (parent's neglect of child; rule against 
by the adverse party to testify as if under "disclosure of confidential communications 

subject to the rules of between husband and wife" shall not apply); 
e\idence applicable to witnesses under cross- St. 1909. April 27, § 1, Dig. § 14603. Married 
examination. and the adverse part)' calling Women (wife desertion; ~ction for mainte-
such witnesses shall not be concluded by his nance;" husband and "iCc shall l;.'ol fully com-
testimony; but such person ;;0 cross-examined petent v.itnesscs "); St. 1911. May 11, Dig. 
shall become thereby a fully competent wit- , 21837 (amending St. ISS;. May 23. Clause b; 
ness for the other party as to all relevant husband and wife may testify to fact of mar-
matters. whether or not these matters were riage on a charge of bigamy); St. 1913. May 1. 
touched upon in his cross-exlJ.mination; and Dig. § 21851. Witnesses (civil action against 
also where one of several plaintiffs or defend- husband by deserted. wife; wife t<!l be com-
ants. or the person for whose imm\!diate benefit petent against husband); St. 1913. May 9. 
such proceeding is prosecuted or defended. or Dig. § 9158. Divorce (divorce; libellant com-
such director or officer. or such other person petent to prove residence); St. 1919. July 12. 
having an adverse interest. is Dig. § 9072. Desertion (familY-desertion; 
nnder this section. his co-plaintiffs or co-defend- " the wife" or any custodian of minor children 
ants or fellow-directorsor officers. shall thereby "shall be a competent witness"); St. 1915. 
become fully competent v.itnesses on their April 21. Dig. § 9177. Divorce ("in all pro-
own behalf or on behalf of the corporation or eeedings for divorce the libellant shall be fully 

of which they shall be directors or competent to prove all the facts". regardless 
officers. as to all relevant matters. whether or of personal service. etc.; remo,ing the limits-
not these matters were touched upon in tions of St. 1887. § 5. 8upra. and amending St. 
such cross-examination "); St. 18S7. May 23. 1911. June 8. which originally attempted the 
§ 10. Dig. § 21864 ("Except defendants enbrgement). 
actually upon trial in a criminal court. any PHILIPPINE ISLANDS: Code of Civil Pro-
competent witness may be compelled to testify ccdure 1901. § 382 (like Cal. C. C. p, § 1879); 
in any proceeding. chil or criminal; but he § 383. par. 1 (like Cal. C. C. P. § 1880. par. 1. 
may not be compelled toO answer any question adding "to such degree as to be incapable of 
which. in the opinion of the trial judge. would perceiving and making known their percep-
tend to criminate him; nor may the neglect tions to others")'; par. 2 (like ib. par. 2); 
or refusal of any defendant. actually upon trial par. 3 (like Cal. C. C. P. § 1881. par. 1. omitting 
in a criminal court. to offer himself as a witness the last two clauses); par. 7 (like Cal. C. C. P. 
be treated as creating any presumption against § 1880. par. 3. but including "persons of 1ID-

him. or be adversely referred to by Court or sound mind" with deceased persons); Civil 
counsel during the trial"); St. 1867. Apr. 13. Code. ed. 1918. n 124.4. 1246 (like P. R. Rev. 
§ 3. Dig. § 9063. Desertion (criminal pro- St. & C. 1911. n 4318 4320); t 1247 ("The 
CCl.'dings for desertion and non-support; wife following are disqualified by law: 1. Those 
shall be competent for State. and husband also directly interested in the suit; 2. Ascendants 
ehall be "a competent witness "); St. 1899. as to suits of their descendants and the latter 
Aprilll (preamble stating a purpose to remove as to those of the former; 3. The father-in-law 
existing di8!ldvantages of the wife); ib. § 1. or mother-in-law as to suits of the son-in-law 
Dig. § 21848 ("In any civil action brought or daughter-in-law. and vice versa; 4. The 
a&ainst the husband to recover necessaries h1lSband as to suits of bis wife &nd the wife as 
furnished to the wife. if the husband makes to those of her husband; 5. Any person who ia 
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required to keep secret matters made known to § 4319 (" All persons. of either sex. who are no!' 
him by reason of his station or profession. as to disqualified by natural incapacity or by the 
matters 80 communicated; 6. Those specially provisions of law. may be witnel'SCs"); § 4320 
disqualified to be witnesses to certain instru- ("The following arc disqualified by natural 
ments. The provisions of paragraphs 2. 3. incapacity: 1. Lunatics or insane persons. 
and 4 shall not be applicable to suits in which 2. The blind and deaf. in those things a 
it is sought to prove the birth or death of chil- knowledge of which depends upon sight and 
dren. or any other private family matter which hearing. 3. Minors under 14 years of 
it may not be pOSsible to prove by other age"); §§ 6271. 6272 (joint indictecs; like 
means"); Pcnal Code 1911. Gen. Order 58 Cal. P. C. §§ 1099, 1100): 1915. Wilcox~. 
of 1900. § 15 ("In all criminal prosccution~. Axtmaycr. 23 P. R. 319 (St. 1904. disquali-
the defendant shall be entitled ... 3. to fying interested survivors. was replaced by 
testify as a witness in his own behalf; but if St. 1905. Evid. Act §§ 38, 39. which adopted 
n defendant offers himself as a witness. he may Cal. C. C. P. §§ 1879, 1880 without the clauses 
be cross-examined as any other witness; his disqualifying survivors; the ruling seems 
neglect or refusal to be a witness shall not in unsound). 
any manner prejudice or be used against RHODE ISL.\SD: Gencral Laws 1909. c. 292, 
him"); § 34 (like Cal. P. C. § 1099; but re- § 37 ("No person shall be disqualified from 
placed by Act No. 2709. in/ra); § 35 (like Cal. testifying in any action at law. suit in equit~., 
P. C. § 1100); § 55 (like Cal. C. C. P. § 1879. or other proceeding at law or in e"'·it~,. by 
omitting the exceptions); § 58 ("except with reason of his being interested ther'in or !'<'J::g 
the consent of both. or except in cases of crime a party thereto ") ; § 39 (" In ,\ '. :.. • .f 
committed by one against the other. neither every civil cause, the husband or wife; , .• ,,: ,te·. 
husband nor wife shall be a competent witnegg party shall be deemed a competent. '~';:;llf""; 
for or against the other in n criminal action or provided. t.hat neither shall be p •. ,: . !e.:· ,_. 
proceeding to which one or both shall be give an~' testimony tending to cri!... "r.C 
parties"); St. l!Jl7. Act No. 2i09 ("When other or to disclose any communicatic" " .... do 
two or more persons are charged with the to him or her by the other. during Ii·.eir mar-
commission of a certain crime. the competent riage. except OIl trials of petitions lor uivorce 
court. at any time ~fore the~' have entered between them. and trials between them in-
upDn their defense. may direct any of them to yoh'ing their property rights ")" § 43 (" No 
be discharged. that he may be a witness for the persoll shall be deemed nn incompetent witness 
GO\'crnment when in the judgment of the because of his conviction of any crime. or 
court: (a) There is absolute necessity for sentence to imprisonment therefor; but shall 
the testimony of the accused whose discharge be admitted to testify like any .... ther witness, 
is requested; (b) There is no other direct except thnt conviction or sentence for any 
c\·idence available for the proper prosecution crime or misdemeanor may be shown to affect 
of the crime committed. except the testimony his credibility"); § 44 (" No r"'oondent in a 
of said accused; (e) The testimony of said criminal prosecution. offerin" '.llllself as n 
accused can be substantially corroborated in witness. shall be excluded I, ",J restifying be-
its material poin~; (d) Said accused does cause he is such respondent; .. nd neglect or 
not appear to be the most guilty, and (e) Said refusal so to testify shall creatt. no T't'l''l7.1mp-
accused has not at any time been convicted of tion nor be used in argu,,,l ilt agains·. him ") ; 
t.he crime of perjury or false testimony or of § 45(" The h!lsband or wife of any respl .. dent in 
any other crime involving lIIoral turpitude"). a criminal prosecution. r,/!, -:r .. ~ himself or her-

PoaTO RICO: Revised Slatutes and Codes 1911; self as 11 witness, shaJ'l ,.[)~ r," excluded from 
the fir8t group of provisions are adopt.ed from testifying therein beca:!«, !:I.' (, r she is the hus-
t.he test of the California Code of Civil Pro- band or wife of such resr",·.-:,·.,lt"). 
cedure; the second group represent the Spanish SOUTH CAROLINA: C01l31ill&lion 1&32. A.'\.. i. 
law of the original Civil Code; they are § 12 (" No person shall be disqualified as a 
ob\'iouslyinconsistent: §1406(likeCaI.C.C.P. witness .•. or be subjel!ted in Inw to any 
l 1879); § 1407 (like Cal. C. C. P. § 1880. other restraints or disqualificat.ions in regard to 
omitting par. 3); § 1408 (like Cal. C. C. P. any personal rights than such as arc laid upon 
, 1881. par. 1, omitting the last clnuse); others under like eircumst~nCCb"; this does 
§ 1409 (like Cal. C. C. P. § 1882, as originally not appear in the Constitution Qf 1895); Code 
enacted. now repealed; consent to the fore- of Criminal Procedure 1922. b !!l66 (" In the 
going testimony of § "1408 is "conclusively trial of all criminal cases. the deft.:ldant shall be 
implied" when the person who made the com- allowed to testify (if he desires to do so, and not 
munication voluntarily testifiea to it in Whole othenvisc) as to the facts and circumstances of 
or in part; and the judge may also infer a the case "); § 967 (" No person shall be re-
consent in a givcn case; furthenllore, when one quired to answer any question t>:!nding to 
spouse is dead or incapacitated. the other may criminate himself. nor shall hup~>;·,d or wife 
testify to communications with consent of the bc required to disclose nay O!-'ll]:, 'Ilicatil~n 
representative); § 4318 ("Evidence of wit- made to each other during theil' r:",£<;rh're"I' 
nesses shall be admissible in all cases in Which § 970 (" In every case where tl·,o or 1A.1I:a (oCr ,. 
it should not have been expressly forbidden ") ; sons shall be charged in an) 411ufdm"t.! .:.,', 
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fighting a duel. or being concerned therein. the event of the action or proc~ding, lIor 
either of such persons may be used as a witness any person who previous to such examination 
or witnesses in behalf of the State. by h!n-ing has had such an interest. however the samo 
his or their names stricken out of the indict- may have been transft'rred to or come to the 
ment. or otherwise. at the discretion of the party to the action or proceeding. nor any 
Attorney General or Solicitor. or other at- assignor of anything in controversy in the 
toroey acting for the State, conducting such action. shall be examined in regard to any 
prosecution. of which an entry shall immedi- transaction or communication between such 
ately be made on the minutes of the Court ") ; witness and a person at the time of mch 
Code 0/ Civil Procedure 1922. § 667 (" A party examination deceased. insane. or lunatic. as a 
to an action may be examined as a witness. at ",;tness against a party then prosecuting or 
the instance of the adverse party. or of any defending the act:on as executor. administra,.-
one of several adverse parties. and for that tor. heir-at-law. nf'lxt of kin, assignee. legatee. 
purpose may be compelled. in the same manner devisee, or sun'h'or of such deceased person. 
and subject to the same rules of examination or as assignee or committee of such insane per-
as any other witness, to testify. either at the son or lunatic. when such examination. or any 
trial. or conditionally. or upon commission ") ; judgment or determination in such action or 
§ 672 (" A party examined by an adverse proceeding. can in any manner affect the inter-
party, as in this Chapter provided, may be est of such v.;tness or the interest pre\;ously 
examined on his own behalf. subject to the owned or represented I,), him. But when such 
same rules of examination as other witnesses. ('xecutor. administrator. heir-at-law. next of 
But if he testify to any new matter. not respon- kin. assignee. legatee, de\;sec. suf\;vor. or 
sive to the inquiries put to him by the adverse committee shall be examined on his own behalf 
party, or necessary to explain or qualify his in regard to such transaction or communicll-
answers thereto. or discharge when his ahJWerS tion, or the testimony of such deceased or 
would charge himself. such adverse party may insane person or lunatic. in regard to such 
offer himself as a witness on his own behalf in transaction or communication (however the 
respect to such new matter, subject to the same same may have been perpetuated or made 
rules of examination as other witnesses, and competent). shall be given in evidence on the 
shall be 80 received"): ~ 673 (" A person for trial or hearing in behalf of such executor, ad-
whose immediate benefit the action is prose- ministrator. heir-at-law. next of kin. assignee, 
cuted or defended, though not a ps~ty to the legatee. devisee. sun'h'or, or commit~. then 
action. may be examined as a v.;tne~s. in the all persons not otherwise rendered incompetent 
~ame manner and Bubject to the same rules of shall be made competent witnesses in relation 
examination as if he were named as a party") ; to such transaction or communication on said 
§ 674 (" A party may be examined on behalf trial or hearing. Nothing contained in section 
of his co-plaintiff. or of a co-defendant. as to 8 of this Code of Procedure shall be held or con-
any matter in which he is not jointly intere8ted strued to affect or restrain the operation of this 
or liable with such co-plaintiff or co-defendant. scction. 1. In any trial or inquiry in any suit. 
and as to which a separate and not joint ver- action. or proceeding in any court or before 
diet or judgment can be rendered. And he nny person having, by law. or consent of 
may be compelled to attend in the same manner parties. authority to examine witnesses or hear 
as at the instance of nn adverse party; but evidence, the husband or wife of nny party 
tile examination thus taken shall not be used thereto. or of any person in whose behalf any 
in the behalf of the party examined. And such suit. nction. or proceeding is brought. 
whenever. in the case mentioned in Sections prosecuted, opposed, or defended. shall, ex-
667 and 668, one of the several plaintiffs or cept as hereinafter stated. be competent and 
defendants who are joint contractors. or are compellable to give evidence. the same as any 
united in interest, is examined by the adverse other witness, on behalf of any party to such 
party. the other of such plaintiffs or defendants suit. action. or proceeding. 2. No husband 
may offer himself as a witness to the same or wife shall be compellable to diselose any 
cause or action or dcfense, and shall be so re- confidential communication made by one to 
ccived "); § 683 C" No person offilred as a wit- the other during marriage "); § 704 (" In any 
ncss shall be excluded by reason of his interest proceeding in any of the Courts of this State 
in the event of the action "); § 684 (" A party in which any transaction shall be impeached 
to an action or special proceeding in any and for fraud by a creditor. or creditors, of either 
all courts. and before any and all officers and party to such transaction, or by any other 
persons acting judicially. may be examined as person interested in establishing such fraud. 
a witness in his own behalf. or in behalf of any the survivor. or survivors, of the parties to 
other party. conditionally. on commission. and such alleged fraud. when one or morc of the 
upon the trial or hearing in the case, in the said parties shall be dead. shall be competent 
same manner and subject to the same and compellable to testify in behalf of such 
rules of examination u.s any other witness; creditor or creditors. or other person interested 
provided. ho',vever. t~at no party to the action in cstablishing such fraud, an~r la\\'. mle, or 
or proceeding. nor any person who has a legal usage to the contrary notwithstanding: Pro-
or equitable interest which may be affected by \·ided. That nothing herein shall render such 
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survivor, or survivors. competent to testify acquit the person for the purpose); § 4879 
in relation to such trAnsaction in their own be- (in all proceedings against persons charged 
half in any proceeding instituted by him or with crimes. "the person charged shall. at 
them: Provided. further, That nothing herein his own request. but not otherwise. be a com
shall render any person incompetent as a wit- petent witness. and his failure to make such 
ness who is now competent under the laws request shall not create any presumption 
and usage of this State "); Criminal Laws against him "); § 2979 (in action for seduction, 
1922. § 253 (perjury, and its penalty; .. and where defendant has married the person se
the oath of such a person shall not bl.' received ducted, the wife is admissible against her 
in any court of record within this State"). husband); § 4109 (desertion 'of wife or child; 

SOUTH DAKOTA: Ret'iscd Code 1919. § 2717 husband or wife competent, but not to be 
(" No person offered as a witness in any action called" against the other without the consent 
or special proceeding in any court or before of such other witness "). 
aoy officer or person having authority to ex- TENNESSEE: Shannon's Code 1916, § 5592 
amine witnesses or hear e\'idence shall be ex- (" Every person of sufficient capacity to under-
eluded or excused by reason of such person's stand the obligation of :>.0 oath is competent 
interest in the event of the action or spechll to be a,witness"); §§ 5595,7199 ("Persons are 
proceeding; or because such person is a party rendered incompetent by conviction and 
thereto; or because such person is a husband sentence for the following crimes, unless they 
or wife of a party themto or of any person in have been restored to full citizenship. under 
whose behalf such action or special proceeding the law provided for that purpose. viz.: abuse 
is brought, prosecuted. opposed or defended, of female child, arson and felonious burning, 
except as hereinafter provided: 1. [as amended bigamy, burglary, felonious breaking and en-
by St. 1921, c. 412) A husband cannot be ex- tcring mansion house, bribery, buggery. coun
amined for or against his wife without her tcrfeiting, or violating any of the provisions to 
consent; nor a wife for or against her hus- suppress the same, destroying will, forgery, 
band without his consent; nor cal'. either. housebreaking. incest. larceny, perjury, rob-
during the marriage, or afterward, be. without bery, receiving stolen property, rape, sodomy, 
the consent of the other, eltamined as to any stealing bills of exchange or other valuable 
communication made b~' one to the other papers, subornation of perjury "); § 5596 (" In 
during the marriage; but this subdivision docs all civil actions ill the Courts of this Stnte, no 
not apply to a civil action or proceeding by person shall be incompetent to testify because 
one against the other, nor to a criminal action he or she is a party to or interested in the issue 
or proceeding for a crime committed by one tried, or because of the disabilities of cover-
against the other, including cases of bigamy ture, but all persons, including husband and 
and adultery, nor to any action brought by wife. shall be competent witnesscs, though 
either the husband or wife against any neither husband nor wife shall testify to any 
person to recover damages for criminal con- matter that occurred between them by virtue 
versation with the other, or for the alienation of or in consequence of the marital rebtion ") ; 
of the affection of the other, or for any cause § 5597 (" It shall not be lawful for any party 
that involves the moral reputation of the to any action, suit. or proceeding in any 
other. 2. In civil actions or proceedings by or court of this State to testify as to any transac
against executors, administrators. heirs-at- tion or conversation with or statement by any op
law or next of kin in which judgment may be posite party in interest, if such opposite [party) 
rendered or order entered for or against them, is incapacitated or disqualified to testify thereto, 
neither party nor his assignor nor any per- by reason of idiocy, lunacy, or insanity, unless 
son who has or ever had any interest in the called hy the opposite side, and then [only) 
subject of the action adversc to the other in the discretion of the Court "); § 5598 (" In 
party. or to his testator or intestate, shall be actions or proceedings by or against execut~rs. 
allowed to testify against such other party as administrators, or guardians, in which judg
to any transaction whatever with or statement ments may be rendered for or against them, 
by the testator or intestate, unless called to neither party shall be allowed to testify against 
testify thereto by the opposite party. But the other liS to any transaction with or state
jf the testimony of a party to the action or ment by the testator, intestate, or wllrd, unless 
proceeding hilS been taken and he shall after- called to testify thereto by the opposite party") ; 
wards die and aft~r his death the testimony § 5600 (" In the trial of all indictments, pre-
80 taken shall be used upon any trial or hear- sentmente, and other criminal proceedings, 
ing on behalf of his executors, administrators, in any of the courts of this State, thll party 
heirs-at-law or next of kin, then the other defendant thereto may, at his OWIi request 
party shall be a competent witness as to any but not otherwise, be a competent witness to 
and all matters to which the testimony so testify therein "); § 5601 (" The failure of the 
taken relates"); § 3759 (like N. D. Compo party defendant to make such request and to 
L. 1913. § 9381); § 4877 (like N. D. Compo testify in his own behalf shall not create any 
L. 1913. § 10834); § 4878 (like N. D. Compo presumption agsinst him. But the defendant 
L. 1913. § 10835, except that the Court must desiring to testify shall do so before any other 
submit its opinion to the jury, who may then testimony for the defence is heard by the Court 
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trying the case "); § 6655 (" no person ver- competent witness against the defendant"); 
bally challenged" to a duel is competent to Reri8ed Code 01 Criminal Procedure 1911, 
prove "the Cact oC such verbal challenge ") ; § 730 (on a prosecution oC joint deCendants, 
§ 6859 (when a witness without his contriv- "when it is apparent that there is no e\idence" 
ance i~ examined by grand jury as to election against one, the jUry may be directed to find 
offences, "no .person against whom his evi- a verdict as to him, "and if they acquit, he 
dence is given" is competent against him Cor may be introduced as a witness in the case ") ; 
an election offence committed prior to examina- § 729 (State attorney may dismiss prosecu-
tion); § 7581 (convicts arc competent against tion as to a deCendant jointly indicted, "and 
each other in prosecutions for prison offences) ; the person BO discharged may be introduced 
§ 5593 (unbelievers are competent; quoted as a witness by either party"); § 788 ("All 
lK'sl, § 1828); § 5596a 1 ("In all criminal lJCrsons are competent to testify in criminal 
cases in the State, the husband or the wiCe actions except the following: 1. Insane per .. 
shall be a competent witness to testify for or Bons. who are in an insane condition of mind 
against the other ") ; § 5786 (attorney or at the time when they arc· offered as witnesses, 
other person may not testify in favor oC assignee or who were in that condition when the events 
oC Cormer person interested with him, "under happened of which they arc called to testiCy. 
pretext of aaving transferred his interest", 2. Children or other persons who, after being 
etc.). examined by the Court. appear not to possess 

TEX.~s: Rtroised Ciril Statutes 1911, § 3688 sufficient intellect to relate transactions with 
(" No person shall be incompetent to testify respect to which they are interrogated, or who 
on account of color, nor because hc is a party do not understand the obligation of an oath. 
to the suit or proceeding or interested in tht> 3. All persons who have been or may be con-
issue tried "); § 3689 ("The hu~band or wifc ,icted oC felony in this State, or in any other 
of a party to a suit or proceeding, or who is jurisdi('tion, unless such conviction has been 
interested in the issue to be tried, shall not legally set aside, or unless the convict has been 

• 

be incompetent to testify therein, except as to legally pardoned for the crime of which he 
confidential communications between such was convicted. But no person who hll8 been 
husband and \\ife "); § 3690 (" In actions by convicted of the crime of perjury, or ialse 
or against e:tecutol'l!, administrators. or guard- swearing, and whose conviction has not been 
inns, in which judgment may be rendered for legally set aside, shall have his competency as 
or against them as such, neither party shall be a ",;tness restored by a pardon, unless such 
allowed to testify against the others as to any pardon by it~ terms specifically restore his 
transaction with or statement by the testator, competency to testify in a court of justice ") ; 
intestate, or ward, unless called to testify § iS9 (in prosecutions for seduction, the fa-
thereto by the opposite party; and the pro- male may testify); § 790 (" Any defendant in a 
visions of this article shall extend to and in- criminal action shall be permitted to testify in 
c1ude all actions by or against the heirs or his own behalf therein; but the failure of any 
legal representatives of a decedent arising out defendant to so testiry shall not be taken as a 
of any transaction with such decedent"); circumstance against him, nor shall the same 
§ 3691 ("No person shall be incompetent to be alluded to or commented on by c(,nnsel in 
testif~' on account of his religious opinions or the cause; provided, that where there are two 
for want of any reUgious belief "); § 4633 or more persons jointly charged or indicted, 
(" In all such suit.:; and proceedings [for di- and a severance is had, the privilege of testify-
vorce from the bonds of matrimony] the hu.~ ing shall be extended only to the person on 
band and wife shall be competent witnesses for trial"); § 791 (" Persons charged as principals, 
and against each other, but neither party accomplices, or accessories, whether in the 
shall be compelled to testify as to any matter same indictment or other indictments, cannot 
that will criminate himself or herself ") ; b<; introduced as witnesses for one another, but 
Reri8ed Penal Code 1911, § 91 (" Persons charged they may elaim a severance; and if anyone 
as principals, accomplices or accessories, or more be acquitted, or the prosecution 
whether in the same indictment or by different against them be dismissed, they may testify 
indictments, cannot be introduced as \\;tnesses in behalf of the others"); § 793 ("All other 
for one another, but they may claim a sever- persons except those enumerated in articles 788 
ance; and if anyone or more be acquitted and 805 [795?] whatever may be the relationship 
they may testify in behalf of the othl\l'S ") ; between the derendant and 'witness, are com-
§ 506 c, St. 1911, p. 29 (pandering; the woman petent to testify"); § 794 ("Neither husband 
is a competent witness as to any transaction nor wife shall in any case testify as to commu-
or conversation of the accused, not\\;thstand- nications made by one to the other while 
ing marriage to him before or arter the offense, married; nor shall they, after the marriage 
and whether called during marriage or after relation ceases, be made witnesses as to any 
dissolution): § 640 c, St. 1913, c. 101 (family- such communication made while the marriage 
desertion; like D. Col. Code 1919. St. 1906) ; relation subsisted, except in a case where one 
§§ 1449, 1450 (seduction; on n prosecution for or the other is prosecuted ror an offence; and 
marital misconduct after marrying the seduced a declaration or communication made by the 
woman, "the femaie so seduced shall be a wire to the husband, or by the husband to the 

• 
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wife. goes to extenuate or justify an offence for verse party. so claiming or opposing. suing or 
which either is on trial"); § 795 (" Thc hUI!- defending. in such action. suit. or proceeding ") ; 
band and ,,;fe may in all criminal actions be § 7124 ("There are particular relations in 
,,;t.nesscs for euch other. but they shall in which it is the policY of the law to encourage 
no esse testify against each other except. in a confidence end to preserve it inviolate; there-
criminal prosecution for an offence committed fore, a person cannot be examined as a witnes.q 
hy one against the other"); § 796 (like Re\·. in the following ~nse>!: 1. A husband cannot 
Civ. St. § 3691); § 797 (" A defendant jointly be examined for or against his wife. without 
indicted with others, and who has been tried her consent, nor a wife for or against her hu~-
and con\'icted, and whose pWlishment. was band, ,,;thout his consent; nor can either, 
fine only. ma~' testify for the other defendant during the marriage or afterward, be. without 
after he has paid the fine and costs "); § 802 the consent of the other, examined as to llllY 

(" In trials for forgery, the person whose name communication made by one to the other dur-
i.~ alleged to have been forged is a competent ing the marriage; but this exception docs nnt. 
witnes.q, and in all cases not otherwil!e specially apply to a civil action or proceeding by or 
provided for, the person injured or attempted against the other, nor to a criminal action or 
to be injured is a competent witness"). proceeding for a crime committed by one 

UTAH: Constitution 1895. Art. I, § 12 against the other", nor for crimes referred 
(" In criminal prosecutions, the accused shall to in an act making it a misdemeanor to fail to 
have the right, .. to testify in his own pupport family, being Comp. L. §§ 8112-
behalf; . . . a wife shall not be compelled 81l5, or in an act relating to pandering. being 
to tl'stify against her husbnnd, nor a husband ib. §§ 8095-8lO1); § 9275 ("The rules for 
against his ,,;fe"); Compiled Laws. 1917, detel"mining the competency C'f "itnesses in 
§ 7122 (" All persons without exception, other- civil actions shall be applicable also to criminal 
wi!'C than is specified in the next two sections, actions and proceedings except as other"ise 
who. ha\;ng organs of sensc, can perceive, and, provided in this Code "); § 8555 (" The ac-
perceh;ng, can make known their perceptions cused shall not be compelled to give e\;dence 
t.o others, may be witnesscs. Therefore, against himself; a ",ife shall not be compelled 
neither parties nor other persons who havD an to testify against her husband. nor a husband 
interest in the event of nn action or proceed- against his wife"); § 92i8 (" Except with the 
ing arc excluded; nor those who have been consent of both, or in cases of criminal vio-
convicted of crime; nor persons on account lencD upon one by the other", or on charge of 
of their opinions on matters of religious belief; pandering or desertion. as pro"idcd in Compo 
although. in every case, the credibility of the L. §§ 8095-8lOl, 81l2-8115. "neither hus-
witness may be drawn in question, by the band nor wife shall be a competent "itness 
manner in which he testifies, by the character for or against the other in a criminal action or 
of his testimony, or by e\;dencc affecting his proceeding to which onc or both shall be 
character for truth, honesty, or integrity. or parties "); § 92i9 ("If a defendant offers him-
his moth"cs, or by contradictory evidence; self as a witncss he may be cross examined by 
and the jury are the exclusive judges of his the counselor the State the same as any 
credibility"); § 7123 ("Thc following persons other witness. His neglect or refusal to be a 
cannot he "';tnesscs: 1. Those who arc of un- "itness shall not in any manner prejudice him, 
sound mind at the time of their production nor be used against him on the trial or pro-
for examination; 2. Children under ten years ceeding "); § 9280 (" When two or more per-
of age who appear incapable of recehing just sons arc jointly or otherwise concerned in the 
impressions of the facts respecting which they commission of an offence, anyone of such per-
Ilre examined, or of relating them truly. 3. A sons m~y testify for or against the other in 
party to any civil action, suit. or proceeding. relation to the offence committed, but the tes-
and any person directly interested in the event timony of such witness must not be used 
thereof, and any person from, through, or against him in any criminal action or proceed-
under whom such party or interested person ing"); § 8982 (" ''''ben two or more per-
derives his interest or title or any part thereof, sonB shall be included in the snme charge, the 
when the party in such action. suit, Court may, at any time before the defen<i:mta 
or proceeding, claims or opposes, sues or de- have gone into their defence, on the appliclI-
fends, as guardian of any insane or incompe- tion of the county attorney. or other coun~l 
t"nt person, or as the executor or administra- for the State, direct any defendant to be dis-
tor, heir. legatee, or devisee of any deceased charged, that he may be a witness for the 
person, or as guardian, or assignee, or grantee, State "); § 8983 (" When two or I:l?re persons 
directly or remotely, of such heir. legatee, or shall be included in the same charge, and the 
devisee, as to any statement by or transaction Court shall be of the opinion that in regard to 
\\;th such deceased, insane, or incompetent a particular defendant there is not sufficient 
person, or matter of fact, whatever. which (J\'idence to put him on his defence. it must 
must have been equally within the knowledge order him to be discharged before the e\'idence 
of both the witness and such iosnne. incom- i!! dosed, that he may be a witness for his co-
petent, or deceased person, unless such wit- defendant ") ; § 384 (bastardy iBBue; "the 
ness be called to testify thereto by such ad- mother and defendant shull be admitted us 
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!'ompetent witnesscs"); § 4513 (" in criminal hand and wife shall be competent witnesscs 
prosccutions the accusett shall be l'ntitled for or against ea~h other in all causes, civil or 
... to t~stify in his own hehalf"); § 8101 criminal, except that neither :mall be allowed 
(pandl'ring; woman marr~ing accused may to testify against the other as to a statement, 
t"stify for or against him); § 8113 (fam- "on"crsation, letter or other communication 
ily-dl'sertion or non-support; husband and made to the other or to another person; nor 
wifl' arc r(.mpetent for "all relevant matters"; shall either be allowed in any case to testify 
prh'ilege for marital (,-Ommunications "shall as to a mf\tter which, in the opinion of the 
not apply"); § 8535 (chil death: like Cal. .. ourt, would lead to a ,iolation of marital 
P. C. § 6i5). ('onfidence. hut nothing in this section shall 

VERMO:>.": General Laws 19ti. § 1890 (" A he construed so as to prevent a libelant and 
Iwrson shall not be disqualified as a witness in libl,lee from testifying as to all matters in 
a civil cause tJr proceeding. at law or in equity, divorce causes"); § 1895 ("A person shall 
by T(>:lSOU of his interest in the event of the not be incompetent as a witness in any court, 
Bnrol'. as a party or otherwise, but such interest matter or proceeding. on account of his opin-
may be shown for the purpose of affecting his ions on matters of religious belief; nor shall a 
('redit"); § 1891 ("In actions, except th05e "itness be questioned. nor testimony taken or 
founded on book account, where one of the erig- received, in relation th<>reto "); § 1897 (" A 
inal pllrties to the contract or cause of IIction person shall not be incompetent as a "i~lle:lS 
in issue and on trial is dead, or is shown to the in any court. matter or proceeding, by reason 
court to be insane, the other party shall not be of his cOIl\'iction of a crimc othel than per-
admitted to testify in his own favor except to jury. sUbomation of perjury, or endeavoring 
meet or explain the testimon~' of Ihing wit- to incite or procure another to commit the 
ne'~es produced against him, or upon 11. ques- crime of perjury, but the conviction of n 
tion upon which the testimony of the party crime irl\'ol\;ng moral turpitude may be given 
afterwards deceased or in'illne has been taken ill evidell<'e to affect the credibility of a "it-
in writing or by a stenograf,her in open court ness"); § 2354 ("In the trial of complaints, 
to be used in such action and is used therein: informations. indictments. and other proceed-
provided. however, that where such deceascd ings against persons chargcd ,,;th crimes or 
or insanc party. while living or before becom- offences, the persoll so charged shall, at his 
ing insane, made entries in a book of accounts own request and not other",ise. be deemed a 
or cash-book, relating to the transactions in- competent witness, the credit to be given to 
valved in such action and showing the receipt his testimony being left solely to the jury, 
or payment of money. in due course of business under the instructions of the Court; but tl!e 
and hefore any controversy arose respecting refusal of sueh person to testify shall not be 
the transaction to Which such entries relate, considered by the jury as evidence against 
such entries may be admitted in evidence as him "); § 5379 (" In actions against a sa\'ings 
tending to show the facts therein recited to be bank, savings institution. or trust company, 
true. ill a .. y action to which the estate of such by a husband to recover for moneys deposited 
deceased or insane party or his b'Tantces or by his wife in her name or as her mone~', the 
assigns, may be party, and the adverse party wife may be a witness as if she were fin un-
i,1 all such actions may meet the C\idence of married woman"). 
such entries by any proper cvidenc'Ol. Causes VIRGl:-"U: Code 1919, § 4498 (bribery 
pending on the twenty-eighth day of ,January, offences; similar to ib. § 4780, in/ra); § 4579 
nineteen hundred and cleven, in which a trial (pandering, etc.) ; "any female hereinbefore re-
on the merits thereof had actually been com- ferred to shall be a competent witness in any 
mcnced. shall not be affected by the foregoing prosecution under this section to testify to any 
proviso, but all other causes so pending shall and all matters. iuc'!uding COI:versations with 
be subject thereto "); § 1892 (" When an ex- the accused or by him with third persons in her 
ccutor or administrator is a party, the other presence, notwithstanding she may have mar-
party shall not be permitted to testify in his ried the accused either b~fore or after the 
own favor, unless the contract in issue was violation of nny of the provisions of this section, 
originally made ",ith a person who is lhing and but she shalluot be compelled to testify after 
competent to testify. except as to acts done such marriage"; § 4i77 (" Approvers shall 
or contracts made since the probate of the not be admitted in any case ") ; § 4ii8 
will, or since the appointment of the admiu- (" In any case of felony or misdemeanor, 
istrator, and to meet or explain the testimony the accused may be sworn and examined in 
of living witnesscs produced against him ") ; his own behalf, and· be subject to ClOSS 
§ 1893 (" In actions founded on book account, examination as any other \\;tness; but his 
and when the matter in issue and on trial is failure to testify shall croate no presumption 
proper matter of book account, the party liv- agaia3t llim, nor be the subject of any com-
ing may be a ",;tness in his own favor, 80 far ment before the Court or jury by the prose-
liS to prove in whose halld\\Titing his charges cuting attorney"); § 4ii9 ("Conviction of 
are, and when made, and no further, except to felony or perjury shall not render the convict 
meet or explain the testimony of lh'illg wit- incompetent to testify; but the fact of con-
nCl!.,!(!s produced against !:lim "); § IS!)·I (" Hus- victiUll raa~' be shown in e\'idellce l<J u/fe,·t 
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his credit"); § 4780 ("No person prosecuted 
for unlawful gaming shall be competent to 
testify against a witness for the Commonwealth 
in Buch prosecution. touching any unlawful 
gaming committed by him prior to the com
mencement of such prosecution "); § 6208 
(" No person shall be incompetent to testify 
because of illtereet; or because of his being 
a party to any action. suit. or proceeding 
of a civil nature; but he shall, if otherwise 
competent to testify. and subject to the 
rules of e\'idence and practice applicable to 
other witnesses. be competent to give evi
dence in his own behalf and be competent 
und compellable to attend and gh'e evi
dilllce on behalf of any other party to such 
action. suit, or proceeding; but in any case at 
law. the Court. for good cause shown. may 
require any such person to attend and testify 
• ore tenus'. and, upon his failure to so attend 
and testify. may exclude his deposition ") ; 
§ 6210 (" Husband and wife shall be competent 
to testify for or against each otJlCr in all cases 
civil and criminal except as otherwise pro
vided") ; § 6211 ("In criminal cases husband and 
wife shall bP. allowed. and subject to the rules 
of evidence governing other witnesses. may be 
compelled to testify in behalf of each other; 
but neither shall be compelled, nor without ~he 
consent of the other. allowed to be called as a 
witness against the other except in the case of 
a prosecution for an offense committed by bne 
against the other. but if either be cnlled and 
examined in any case as a witness in behalf of 
the other. the one so examined shall be deemed 
competent. and subject to the exception stated 
in the next section, may be compelled to testify 
against the other under the same rules of evi
dence governing other witnesses. The failure 
of either husband or wife to testify. however, 
shall create no presumption against the ac
cu.ocd. nor be tbe subject of any comment be
fDl.! the court or jury by the prosecuting attor
ney. In the prosecution for a criminal offense 
committed by one against the other. each shall 
be a competent witness except as to privileged 
communications"); § 6212 (" Neither hus
band nor wife shall without the consent of the 
other be examined in any ease as to any 
communication privately made by one to the 
other while married. nor shall either of them 
be permitted witbout such consent to reveal 
in testimony after the marriage relntion ceases 
any sllch communication made while the mar
riage subsisted "). 

WASHINGTON: Constitution 1889. I. § 22 
(" In criminal prosecutions, the accused shall 
have the right .•• to testify in his own be
half"); Remin{1lf/fl &: Ballinger's Codes and 
Statutes 1909. § 1210 ("Everv person of sound 
mind and suitable IIge and discretion. except as 
hereinafter provided. may be a witness in anv ac
tion or proceeding ") ; § 1211 ("No person offered 
as a witness shall be excluded from giving evi
dence by rea 'IOn o(bis interest in the event of the 

action. ail a party thereto or otherwise. but 
such interest may be sholUl to affect his credi
bility; provided. however. that in an action or 
proceeding where the adverse party sues or de
fends as executor. administrator. or legal repre
sentative of any deceased person. or as deriving 
right or title by. through. or from any deceased 
person. or as the guardian or conservator of the 
estate of any insane person. or of any minor 
under the age of fourteen years. then a party in 
interest or to the record shall not be admitted to 
. testify in his own behalf as to any transaction 
had by him with or any statement made to him 
by any such deceased or insane person or by 
any such minor uuder the age of fourteen years; 
provided. further. that t.his exclusion shall not 
apply to parties of record who sue or defend in 
a representative or fiduciary capacity and who 
have no other or further interest in the ac
tion "); § 1212 (" No person offered as a wit
ness shall be: ex<,!uded from giving evidence by 
reason of conviction of crime. but such con
viction may be shown to affect his credibility; 
provided. tJlIlt any person who shall have been 
convicted of the crime or perjury shall not be a 
competent witness iu auy case. unless such con
viction shall have been reversed, or unless he 
shall h!l\'e received a pardon "); § 1213 ("The 
following persons shnlI not be competent to 
testify: 1. Those who arc of unsound mind. or 
intoxicated at the time of their prouuction Cor 
examination. 2. Children under ten years of 
age who appear incapable of receiving just 
impressions of the facts respecting which they 
are examined. or of relating them truly"); 
§ 1214 (" The following persons shall not be 
examined as witnesSl's: 1. A husband shail not 
be examined for or against his wife without the 
consent of the wife. nor a wife fc,r or against her 
husband without the consent of the husband; 
nor shall either. during marriage or afterwards. 
without the cO!lsent of t.he other. be examined 
as to nny communication made by one to the 
other during marriage. But this exception 
shall not apply to a civil action or proceeding by 
one against the other, nor to a criminal action 
or proceeding for a crime committed by one 
against the other"); § 2147 ("Witnesses com
petent to testif}' in civil cases shall be compe
tent in criminal prosecutions; ... Indians shall 
be competen t wi tnesses as hereinbefore provided 
[?I. or any prosecutions in which an Indian may 
bea defendant"); § 2148 ("Any person accused 
of any crime in this State by indictment. in
formation. or otherwise. may, in the examina
tion or trial of the cause, ofTer himself or her- . 
self as a witness in his or her own behalf. nnd 
shall be allowed to testify as other witnesses in 
such caso. and when the accused shall so testify, 
he or she shall be subject to nil the rules of lI:w 
relnting to cross-examinations of other wit
nesses; provided. that nothing in this Code 
shall be construed to compel such accused 
persons to offer himself or herself as II witness 
in such case; and provided. further. that it 
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shall be the'duty of tho Court to instruct the ("No person shall be incompetent 88 a witnesa 
jury that no inference of guilt shall arise agair.st on account of race or color ") ; c. 152. t 17 ("Ex
the accused if the accused shall fail or refuse to cept where it is otherwise expressly provided. a 
testify as a witness in his or her own behalf") ; person convicted of felony shall not be a wit-
t 2162 (joint indictees; substantiany like ness. unless he has been pardoned or punished 
Cal. P. C. §§ 1099. 1100. with "may" for therefor. but a person convicted of felony and 
.. must" in the latter); § 2290 C" Every person sentenced therefore. except it be for perjury, 
convicted of a crime shall be a competent may by leave of Court bc examined as a witness 
witness in any civil or criminal proceeding; in any criminal prosecution. though he has not 
but his convictinn may be proved for the purpose been pardoned or punished therefor, but a 
of affecting the weight of his testimony; • " person convicted of pcrjury shall not be a 
he shall answer any proper question rclevant to, witness in any case. although he may have been 
that inquiry, and the party cross-examining pardoned or punished"); § 18 (analogous to 
shall not be concluded by his answer thereto ") : § 4780. Virginia Code. but covering a number of 
§ 5935 (family-desertion: existing rules offences): § 19 ("In any trial or examination 
"prohibiting the disclosure of confidential in or before any Court or officer for a felony or 
communications between husband and wife misdem£!anor. the accus£!d shaH. at his or her 
shall not apply": "both husband and wife own request. but not otherwise. be a competent 
shall be competent witnesscp to testify for or witness on such trial and examination. The 
against each other", to all facts. including wife or husband of tbe accused shall aiM, at 
marriage and parentage). the request of the accused. but not otherwise. be 

WESTVlRGINU: Code 1914, c. 130. § 22 ("In a competent "itness of such trial and examins-
any civil action. suit. or proceeding. the husband tion. But a failure to make such request shall 
or wife of any party thereto. or of any person in not create any presumption against him or her, 
whose behalf any such action. suit. or proceeding nor shall any reference be made to or COl4lment 
is brought, prosecuted. opposed. or defended. upon such failure by anyone during the prog-
shall be competent to give evidence the same as ress of the trial in the hearing of the jury") ; 
any other witness on behalf of any party to c. 50. § 108 (special ~ules of competency before 
such action, suit, or proceeding. except that no justices of the peace): c. 62. § 30, St. 1909, 
husband or wife shall disdose any confidential c. 60 (offences against the game laws: like c. 
communication made by one to the other dur- 152. § 18): c. 147. § 3 (person convicted of 
ing their marriage "); f 23 (" No person perjury or subornation shall be adjudged in-
offered as a witness in any chil action. suit. or capable "of giving evidence as a witness"): 
proceeding shaH be excluded by reason of his c. 165. § 9 (offences by convicts: "all other 
interest in the event of the action, suit. or comicts in the penitentiary shall be competent 
proceeding. or because he is a party thereto. witnesses for or against the accused "): St. 
except as follows: No party to any action. 1911. c. 22. Code 1914. § 5171 (pandering: the 
suit, or proceeding. nor any person interested female shall be competent "to testify for or 
in the event thereof. nor any person from. against the accused as to any transaction or as 
through, or under whom any such party derives to any conversation with the Mcused, or by him 
any interest or title by assignment or otherwi~('. with another person or persons in her pres-
shall be examined as a witness in regard to an,' ence". notwithstanding her marriage to him 
personal transaction or communication be- before or after the offence and whether called 
tween such witness and a person at the time of during the marriage relation or afterwards); 
examination deceased. insane. or lunatic, St. 1911. c. 23. Code It:, 4, § 5315 (pimping; 
against the executor, administrator. heir-at- similar pro\ision). 
law. next of kin. assign!'e, legatee. devisee, or WISCONSIN: Stalute8 1919, § 4068 ("No 
survivor of such deceased person or the assignee person shall be disqualified as a witness in any 
or committee of such insane person or lunatic. action or proceeding, civil or criminal, by rea-
B<lt this prohibition shall not extend to any son of his interest in the event of the same, as a 
transaction or communication as to which any party or otherwise; and every party shall be in 
such executor, administrator, heir-at.-Iaw, next every such case a competent witness except as 
of kin, assignee. legatee, devisee. survivor, or otherwise provided in this chapter. But such 
committee shall be examined on his own be- interest or connection may be shown to affect 
half, nor as to which the testimony of such the credibility of the witness. Any pel'8On 

. deceased person or lunatic shall be given in who is a party of record in any civil action or 
evidence: provided. however, that where an proceeding, or any person for whose immediate 
action is brought for causing t.he death of any benefit any such action or proceeding is prose-
person by wrongful act. neglect. or default outed or defended or his or its a88iSQor, officer, 
under o. 103 of the Code. the physician sued agent or employee, or the person who was such 
shall have the right to give evidence in any officer. agent. or employee at the time of the 
case in which he is sued: but in this event he occurrence of the facts made the subject of the 
can only give c\idence as to the medicine or examination. or in case a county, town. village, 
treatment given to the deceased. or operation or city be a party. any officer of such county, 
performed, but he cannot give e\idence of any town, village, or city, may be esamined upon 
converaation had with the deceased "); § 24 the trial of any such action or proceeding as if 
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under cross-examination, at tbe instance of the wlten Buch private communicatioll is prh;legl'd. 
adverse party or parties or any of iliem, and for Such private communication shall be privileged 
that pUrPosc may be compelled, in the same in all except the following C<'lses: 1. Where 
manner and subject to the same rules for both husband and wife were parties to the 
examination as any other witness, to testify; action: 2. Where such private communication 
but the party ~alling for su('h examination shall relates to a charge of per~onnl "iulC'ncc by one 
not he concluded thereby, and may rebut t1le upon the other: :3. \Vh('re one has !Icted U~ the 
e,'idcnee given thereon by counter or impeaclt- agent of the other and sueh private communi-
ing testimony"): § ,t069 (" No person or stock- cation relates to lIl!:.tters w.ithin the 8cope of 
""Ider, officer or trustee of a corporutilln in his such agency"); § 4073 ("A person who has 
or its own behalf or interest nor any person, been cOllvicted of a criminal offence i~. lIotwith-
stockltolder. officer or trustee of a corporation standing, a competent witncss, hut the con-
from, through, or undcr whom a party derh'es viction may be provcd to alfect his credibility. 
his interest or title, shall he examined as a either by the record or by his own cros8-Cxami-
witness in respect to any transaction or com- nation, upon which he must unswer any que~tion 
munication by him personully with u deceased relevant to that inquiry. and the party cros"-
person or with It person then insane, in any ch'i1 examining him is not conduded by his an-
action or proceeding in which the opposi::.c swer"); § 4085 ("The Court before whom all 
party derives his title or sustuins his liability to iufant or person apparently of weak intcJlc('t 
the cause of action from. through or under such shall be produced as a witness may examilll' 
deceased person or such insane person, <Jr in Bueh persoll to ascertain his capacity and 
which such insane person is a part~' prosecuting whether he understands the nature and ohliga-
or defendbg by guardiun, unless sueh opposite tions of an oath' '); § 4581 h-45S:J (pandering; 
party shall first be ('xamined or ('xamine some like W. Va. Code 19H, § 5171); § 458i c 
other vritnes.~ in his hehalf concerning some (family-desertion; like D. C. St. 1906; with II 
transaction or communication betwcen tl\(' provisl) against self-incrimination). 
deceased or insane and such party or person, or WYOlIIXO: Com/Ii/cd Statutes Annotated 
unless the testimony of such dec(lascd pcrson 192(1, § 5804 (" All persons arc competent wit-
given in his lifetime or of such insane person be nesses. exccpt those of unsound mind ancl 
first read or given in ('videncc h .... the opposite children under ten years of nge who appear in-
party; and then, in either case respecth'ely, capnble of receiving just impressions of thl' 
only in respect to such trunsa(,tion or communi- facts and transactions respecting which they 
cation of which testimony is so given or to the nrc examined. or of relating them tntly"); 
matters to which such testimony rl'lates"); § 5805 (" In no cn.qe shall the husband or 
§ 40iO (" No party. and no person frOID, \vife be a witness against the other, except in 
through, or under whom a party derives his criminal proceedings for a crime committed by 
interest or title, shall be cxamill!,d as It witness Ol1e against the other, or in a civil action or 
in respect to any trnnsnction or ('omlllunication proceeding by one against the other, or an 
by him personally with an agent (If the ad,'crse action brought by the husband for criminui 
party or an agent of the person from, through, conversation with or seduction of his wife. or 
or under whom 5u~h adverse party derives his in 3n action brought by either husband or 
interest or title, when such agent is dead or ",ife for the alienation of each other's !I1fer-
insane or othel'wise legally incompetent as a tions; but they may in all civil or criminal 
witness, unless the opposite party shall first cases be witnesses for each other the same as 
be examined or examine some other witness in though the marital relation did not exist"); 
his behalf in respect to some transaction or § 5806 (" The following persons shall not testify 
communication between such agent and such in certain respects: . , . 3. Husband or wife, 
other party or person; or unless the testi- except as provided in § 5805. 4, A person who 
mony of such agent. at IIny time taken, be assigns his claim or interest, concerning any 
first read or given in evidence by the op- matter in respect to which he would not, if a 
posite party; and then. in either case respec- party, be permitted to testify. 5. A person 
tively, only in respect to such transaction or who, if a party, would be restricted in his e,'i-
communication of whieh testimony is so given dence under § 5807, shall, where the property or 
or to the matters to which such testimony thing is sold or trunsfetled by an executor. 
relates"); § 4071 (" In all criminal actions and administrator, guardian or trustee, beir, devisee. 
proceedings the party charged shall. at ':Jis or legatee, be restricted in the same manner in 
own request, but not otherwise, be a competent any action or proceeding concerning such prop-
witness; but his refusul or omission to testify erty or thing "); § 5807 !" A party shall not 
shall create no presumption against him or ar.y testify where the adverse party is ilie guardian 
other party thereto "); § 4072 (" A husband or or trustee of either a deaf and dumb or an 
wife shall be a competent witness (or or against insane person, or of a child of a deceased per-
the other in all cascs, except that neither BOn, or is an executor or administrator, or 
one without the COn5ent of the other, dur- claims or defends &8 heir. grantee, assignee. 
ing marriage, nor afterwards, shall be per- devisee, or legatee of a deceased person; exc('pt. 
mitted to disclose a prh'ate communication. 1. To facts which occurred suhsequent to the 
made during marriage, by one to ilic other. appointment of the guardian or trustee of an 
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insane person. and. in other eases. su~quent 
to tho time the decedent. grantor. assignor. or 
te.stator died; 2. When the action or proceed
ing relate>! to a contract made through an agent. 
by a person since deceased. and the agent tes
tifies, a party may testify on the same subject; 
3. If a party, or one having a direct interest. 
testify to transactions or conversations with 
another party. the latter may testify as to the 
same trnnsactions or conversations; 4. If a 
pnrty olIer evidence of conversations or admis
sions of the opposite party, the latter may 
testify concerning the same conversations or 
admissions; 5. In nn nction or proceeding by 
or against a partner or joint contractor, the 
adverse party shnll not testify to transactions 
with or admissions by n pnrtner or joint con
tractor since decenscd, unless the same were 
made in the presence of the survh'ing partner 
or joint contractor; and this rule shall be ap
plied without regard to the character in which 
the parties sue or are sued; 6. If the clnim or 
defence is founded on a book account, a party 
may testify that the book is his account book, 
that it is n book of original entries. that the 
entric8 therein were made by himself, a person 
since deceased. or a disinterested person non
resident of the county; whereupon the book 
shall be competent evidcnce; and such book 
may be admitted in evidence in any case, with
out regard to the partics, upon like proof b)' 
any competent witness; 7. If a party. after 
testifying ornlly, die, tht! evidence may be 
proved by either party, on a further trial of the 
cnse, whereupon the oppo~ite party may testify 
as to the same matters; 8. If a party die, and 
his deposition be offered in evidence, the op
posite party may testify as to all competent 

• 

• 

• 

•• • 

• 

matters therein. Nothing in this section con
tained shall apply to actions for causing death, 
or actions or proceedings involving the validity 
of a deed, will, or codicil; and when a case is 
plainly within the reason end spirit of the last 
three sections, though not within the strict 
letter, their principles shall be applied"); 
§ 5808 (" A party may compel the adverse party 
to testify orally or b~' deposition. as any other 
witness may be thus compelled "); § 75C7 
(" The defendant in all criminal cases, in al\ the 
courts in this State. may be sworn and ex
amined as a witness, if he so elect, but shall not 
be required to testify in any case. If the de
fendant so elect. he may make a stntement to 
the jury without being sworn, but the neglect 
or refusal to make a statement shall not create 
any presumption against him, nor shall any 
reference be made to nor shall any comment be 
made upon such neglect or refuSlil. "); § 7520 
("When two or more pereons shall be indicted 
together, the Court may, at any time before 
the defendant has gone into his defence. direct 
anyone of the defendants to be discharged, 
that he may be a witneBB for the Territory. 
An 'accused pa.rty may. al80, when there is not 
sufficient evidence to put him upon his defence. 
be discha.rged by the Court, or, if not dis
charged by the Court, shall be entitled to the 
immediate verdict of the jUry, for the purpose of 
giving evidence for others accused with him ") ; 
§ 4993 (" each party in a divorce proceeding 
shall be competent to testify in his or her own 
behalf"); § 5036 (desertion of family; like 
Wash. R. & B. Code 1900, § 5935); § 7511 
(except as othN wise pro\'ided, the provisions 
for civil procedure as to v.itnesses apply in 
criminal cases so far as applicable). 
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§ 492 BOOK I, PA...TtT I, TITLE II [CHAp. XIX 

SUB-nl'LE I (continued):. TESTIMONIAL QUALIFICATIONS 

TOPIC I: ORGANIC CAPACITY 

SUB-TOPIC A: MENTAL DERANGEMENT 

(INSANITY, IDIOCY, DISEASE, INTOXICATION) 

Xlt. 

§ 492. General Principle of Capacity. 
§ 493. Capacity or Observation. 
§ 494. Capacity of Recollection. 
§ 495. Capacity of Communication. 
§ 496. Standard of Intelligence is in Trial 

Court's Discretion. 
§ 497. Capacity Presumed; Methods 

of Ascertainment; Judge and Jury. 

§ 498. Deaf-and-Dumb Persons not 
Idiots. 

§ 499. Intoxication. 
§ 500. Disease, Blindness, etc. 
§ 501. Policy of Abolishing Disquali

fication through Mental Derangement. 

§ 492. General Principle of Capacity. There was a period (and it has not 
long passed away) when the lunatic and the idiot, in the superstitious belief 
of the times, which regarded madness as an infliction sent from Heaven, 
were treated as incapable of being witnesses at all : 1 

1628, Sir EDWARD COKE, Notes upon Littleton, 246 b: '''Non compos mentis' is of four 
sorts: 1. An idiot, which from his nativity, by a perpetual infirmity, is 'non compos mentis.' 
2. He that by sickness, grief, or accident, wholly loses his memory and understanding. 
3. A lunatic that hath sometime his understanding and sometime not, 'aliquando gaudet 
lucidis intervallis " and thererore he is called • non compos mentis' so long as he hath not 
understanding. 4. Lastly, he that by his own vicious act for a time depriveth himself of 
his memory and understanding, as he that is drunken." 

1842, Proressor Si1Mn Greenleaf, Evidence, § 365: "It makes no difference from which 
cause this defect of understanding may have arisen; nor whether it he temporary and cura-

• 
ble, or permanent; whether the party be hopelessly an idiot or maniac, or only occasion-
ally insane, as a lunatic; or be intoxicated; or whether the defect arises from mere imma
turity of intellect, as in the case of children. While the deficiency of understanding exists, 
be the cause of what nature soever, the person is not admissible to be sworn as a witness." 

But this indiscriminate rule of exclusion, since the progress of our intelli
gence respecting mental derangement and defect, has been modified and 
rationalized. While it is still attempted to draw a line which prevents certain 
classes of persons from being listened to at all a doubtful policy in any case 
(pod, § 501) the law endeavors to make its tests fit the purpose. The 
question being whether the person is trustworthy as a witness, the law now 

,'91. I Accord: Co. Litt. 6 b; Comyn'lI, only relaxation of this ~e was permitted 
Dipllt, "Testmoigne ", A, 1; 1786, White's where the proposed witRess was, at the time 
Case, 2 Leach Cr. C., 3d ed., 482; 1813, of trial, enjoyiDS a lucid interval. 
LivinSllton ,. Kierated, 10 Joh.u.s. 362. The 
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asks whether in each case the derangement or defect is such as to make the 
person untrustworthy as a witness; it no longer excludes absolutely: 

• 

1851, R. v. Hill, 2 Den. & P. C. C. 254; 2 the proposed witness said: "I am fully aware 
that I have a spirit, and 20,000 of them; they are not all mine; I must inquire I can, 
where I am; I know which are mine. Those ascend from my stomach to my head, and also 
those in my ears. • .. They speak to me constantly; they are now speaking to me. 
. .. I know what it is to take an oath; my catechism taught me from my infancy when 
it is lawful to swear"; he was then sworn, and gave a perfectly connected and rational 
account of a transaction which he reported himself to have "itnessed; he was in some 
doubt as to the day of the week on which it took place, and said: "These creatures insist 
upon it it was Tuesday night, and I think it was Monday. . •. Th~ spirit~ ::ssiat me 
in speaking of the date; I thought it was Monday, and they told me it was Christmas Eve, 
- Tuesday; 'but, I was an eye-witness." The defence contended that the witness was 
'non compos mentis', and that as soon as any unsoundness of mind is manifested in a wit
ness, he ought to be rejected as incompetent; the Court of Criminal Appeal negatived this. 
C,uIPBELL, L. C. J.: "It has been argued that any particular delusion, commonly called 
monomania, makes a man inadmissible. This would be extremely inconvenient in many 
cases in proof either of guilt 01;' innocence; it might also cause serious difficulties in the man
agement of lunatic asylums. I am, therefore, of opinion that the judge must, in all such 
::ase!, determine the competency and the jury the credibility .. " The rule which 
has been contended for would exclude the testimony of Socrates, for he had one spirit always 
prompting him." TALFOURD, J.: "It would be very disastrous if mere delusions were held 
to exclude a witness. Some of the greatest and wisest of mankind have had particular 
delusions." 

1865, CHAPMAN, J., in Kendall v. May, 10 All. 64: "This is the only rational lind just 
rule that can be adopted. Insanity exists in various degrees. . .. Persons who are 
affected to such an extent that it is e,''{pedient to place them in insane hospitals or under 
guardianship often possess sufficient knowledge . • • of events that took place in their 
presence to make them useful and trustworthy as witnesses. A rigid rule that would ex
clude the testimony of all suc.h persons as untrustworthy "itnesses would not be conforma
ble to facts and therefore would not be founded in good sense." 

1892, WAI.KER, J., in Worthington v. Mencer, 96 Ala. 310,11 So. 72: "One's infirmity may 
be such as to render it expedient to place him under guardianship, and even to subject him 
to and yet he may be fully competent to understand the nature of an oath, 
to observe facts correctly, and to relate them intelligently and truly. A sweeping rule of di~
qualification which excludes such a person as a witness would be arbitrary and unsupported 
by sound reason. The true reason for not admitting the testimony of a person 'non compos 
mentis' in any case is because his malady involves such a want or impairment of faculty 
that events are not cOiiectly impressed on his mind, or are not retained in his memory, or 
that he does not understand his responsibility as a witness. When the reason for the ex
clusion of the witness does not exist, he should be permitted to testify." 

This broad and rational principle that the derangement or defect, order 
to disqualify, must be such as substantially negatives trustworthiness upon 
the 8'[Je(ific subject oj the t&timony is now practically everywhere accepted.3 

I AJ!IO in 5 Cos Cr. C. 259; 15 Thomp!lOn. 27 C. C. A. 333. 82 Fed. 720 (prin-
Jur. 470; 5 L. &: Eq. 547; 6 Moore P. C. oiple of the Arme8 cue applied; the mere 
3~1. .. fact of being a committed lunatic is not de-

I Federal: 1822. Evall8l1. Hettich. 7 Wheat. cisive. though it raises a presumption; the 
470; 1882. District of Columbia II. Armes. Ohio statute excluding persoll8 of "unsound 
107 U. S. 521; 1897. Wright II; Expre811 Co.. mind" does not change this principle); 1920. 
80 Fed. 85; 1897. Pittaburg &: W. R. Co. II. New York Post II. Chaloner. 2d C. C. 
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In three particular respects this rationalization of the rule affects its pres
ent content; in two of them the field of competency becomes broader, in one 
of them narrower. First, the mere fact of derangement or defect does not in 
itself exclude the witness; the various forms of monomania are no longer 
treated as equivalent to complete lunacy. Secondly, the inquiry is always 
as to the relation of the derangement or defect to the subject to be testified 
about. If on this subject no aberration appears, the person is acceptable, 
however untrustworthy on other subjects. Thirdly, the mere fact of soundness 
at the time of trial is no longer sufficient; for derangement or defect at the 
time of the events to be testified to may make the person untrustworthy. -
The inquiry looks to the capacity to observe as well as to the other elements, 
the capacity to recollect and to narrate. 

§ 493. Capacity of Obsenation. If the inquiry is to deal with the re
lation of the derangement or defect of each person to his actual trustworthiness, 
it seems clear that each of the three elements (ante, § 478) must be considered. 

Therefore, in the first place, an incapacit~r to observe inteltigclltly at the time 
of the events to be observed would suffice to exclude the person: 1 

1859, WALDO, J., in Ho[roTllh v. Holcomb, 28 Conn. 179: "The rorce or all human testi
mony depends as much upon the ability or the witness to observe thc racts COM:ectly as 
upon his disposition to describe them honestly, and if the mind or the witness is i,n such a 
condition that it cannot accurately observe passing events, . . . the story ,,;11 make but 
a feeble upon the hearer." 

But this necessary conclusion does not seem to have been yet generally 
accepted; the usual attitude is to consider as immaterial a derangement 
occurring before the t.ime of testif~'ing: 2 

A .• 265 Fed. 204. 217: Alabama: 1877. Allen v. Loomis. 270 Pa. 254. 113 At\. 428 (the 
v. State. 60 Ala. 19. semble; 1892. Worthington disease muet be such as renders the witness 
v. Mencer. 96 Ala. 310. 11 So. 72 (quoted "incapable of understanding the obligation of 
8upI'a): 1892. Walker v. State. 97 Ala. 85. 12 an oath and of intelligently testifying as to 
So. 83: 1911. tMeKinstry r. Tuscaloosa. 172 facts he had obsen'ed"; a POOl' statement of 
Ala. 344. 54 So. 629 (Worthington tJ. Mencer the principle); South Carolina: 1893. State t). 

followed); Cali/omia: 1893. Clements 1'. Me- Weldon. 39 S. C. 318. 17 S. E. 689; Virginia: 
Ginn. Cal. • 33 Pac. 920; Georqi4: 1907. 1894. Coleman v. Com .. 25 Gratt. 873; Wash-
Cuesta II. Goldsmith. 1 Ga. App. 48. 57 S. E. ington: 1902. Czarecki fl. R. & N. Co .• 30 
983 (following Pittsburg & W. R. Co. v. Wash. 288. 70Pae. 750; West Virginia: 1915. 
Thompson); Idaho: 1906. State v. Simes. State v. Hoke. 76 W. Va. 36. 84 S. E. 1054; 
12 Ida. 310. 85 Pac. 914; IUiMi4: 1912. and the CaBCS cited in the ensuing notes. 
People v. Enright. 256 Ill. 221. 99 N. E. 936: Compare the statutes quoted ante. , 488: 
Maryland: 1915. Weeks v. State. 126 Md. 223. their precise wording is not usually of impor-
94 Atl. 774 (carnal kn,. .. iedge of an imbecile: tance. as applied in the decisions. 
the imbecile held Qualified to testify t.o the § "I. 1 Accord: 1897. Wright v. Express 
offence); JlosslJChmet18: 1865. Kendall I). Co .• 80 Fed. 85. semble; 1892. Worthington 
May. 10 All. 64 (quoted supra); Min- v. Mencer. 96 Ala. 310. 11 So. 72; 1882. Dis
ne&ota: 1881. CannadJ,' v. Lynch. 27 Minn. triet of Columbia v. Armes. 107 U. S. 521. 
436. 8 N. W. 164; 1916. State v. Herring. 1917. Thomas v. State. 73 Fla. 115.74 So. 1; 
268 Mo. 514. 188 S. W. 169 (manslaughter of 1915. State v. Tetrault. 78 N. H. 14. 95 At!. 
patients in an insane l18ylum by the at- 669 (rape under age of feeble-minded female; 
tendants: the patients admitted to testify); the trial Court's discretion detel mines); 1922. 
Montana: 1909. State v. Berberiek. 38 Mont. Langston v. State. N. C. • 111 S. E. 661 
423. 100 Pac. 209 (applied to a confession); (idiot 

1898. Guthrie v. Shaffer. 7 Ok!. 2 Accord: 1822. EVlIIls v. Hettich. 7 Wheat. 
459. 54 Pac. 698: Penll8ylvaniG: 1921. Com. U. S. 470; 1853. Campbell v. State. 23 Ala. 
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1878, HORTON, C. ,J., in Sarbach v. Jone." 20 Kan. 500: "The existence of such delusions ~ 
on his part at the time of the occurrences which he is called upon to relate goes to his credit 
and not to his competency, when he is of sound mind at the time he is called upon to testify. 
As there can be neither perfect sanity nor perfect insanity, so no witness, not incompetent 
within the statute, is to be absolutely excluded because he has been insane and is called upon 
to narrate matters some of which occurreil -w'bi1e he is alleged to have been unconscioUs." 

If this absence 0(1irnitatioll can 'be regarded as a deliberate step towards 
the doctrine of the future (post, § 501) that all attempts at exclusioIYfor 
mental or moral incapacity be abandoned, and that each witness' testimon~' 
be taken for what it seems to be worth. after testing by cross-examination and 
impeaching by other evidence, then this step to that end is to be welcomed. 
But the apparent effect of these decisions seems, in some instances at least, to 
be an inadvertent one. The Courts have been desirous to point out that the 
fact of insanity is in itself no bar, and have thus declared broadly that any 
past insanity, merely as such, is no hindrance, if the witness is sane when 
testifying. 

§ 494. Capacity of Recollection. The capacity to recollert is an essential 
part of the idea of testimonial qualification (a.nte, § 478), and is often noted 
by the Courts in their definitions. l But it seldom occurs as the subject of 
a specific form of disqualifying aberration. 

§ 495. Capacity of Communication. The capacity of communication is the 
third essential requirement (ante, § 478), and is the one most commonl~' in 
controversy. It has two aspects: 

(1) First, it involves a capacity menta.lly to understand the nature of ques
tions put and to form ann communicate intelligent answers.l (2) Secondly. 

74; 1893, Clements v. McGinn, Cal. . At!. i43 (homicide; to show the prior insane 
33 Pac. 920 (f('rmer commitment for insanity disposition of the accused's father. the fatht·r 
of a person since discharged docs not render himself was not admitted to testify to his own 
incompetent); 1859. Carlton v. Carlton. 40 insane impulses). But there is no ground of 
N. H. 20, 8emble; 1922, Nations r. State. prinriple for this; and the reason advanced 
Tex. Cr. ,237 S. W. 570 (unvacated judg- ("it would open the door to a very wide field. 
ment of committal to asylum in March, 1920. into which fraud. dishonesty. and perjurY 
the person having Inter been paroled, held may creep ") belongs to the general class of 
not of itself to disqualify the "itness). The reasons that once formed the basis for exten
statutes (antc. § 488) founded on the Califor- sive testimonial incapacity but were complete
nia Code arc responsible chiefl~' for this re- I), discarded more than two generations ago. 
suIt. § 4915. 1 1882. District of Columbia v. Arme~. 

§ 494. 1 1882. District'of Columbia v. Armes, 107 U. S. 521; 1892, W:alker v. State. 97 Ala. 81;. 
lOi U. S. 521; 1892. Worthington 1:. Mercer. 12 So. S3 (" narrate the transaction in what 
!l6 Ala. 310, 11 So. 72; 1810, Swift. Evidence. appears to be an intelligent. rational manner") ; 
Conn., 46 (" sufficient memory to retain facts ") ; 1810, Swift, E\;dence, 46, Conn. ( .. sufficient 
1894. Bowdle t:. R. Co .• 103 Mich. 292.61 N. W. understanding to relate facts "); 1894. Bowdll' 
529; 1881, Cannady v. Lynch. 2i Minn. 436, t:. R. Co., 103 ~lich. 292, 61 N. W. 52!!; 1909. 
8 N. W. 164 (assimilating statute to common State 11. Berberick. 38 Mont. 423, 100 Pal'. 
law); 1822. Hartford 11. Palmer. 10 Johns. N. 209 (insanity at the time of a confession); 
y. 143 (understanding Bufficient to "retain State~. Church. 109 Mo. 605. 98 S. W. 16 
in their memory the events"); 1876. People (confession admitted. subject to impeachment 
1>. Hospital, 3 Abb. N. C. 251, Ordronaux, C.; by e\idellce of insanity); 1874. Coleman's 
1874, Coleman's Casc, 25 Gratt. Va. 876 (suf- Case. 25 Gratt. Va. 8i6. 
ficient "to retain in memory the events"). The following ruling ,;eems erroneous: 

The plausible ruling has been made that 11 1879, Stnte 1>. Feltes, 51 la. 496, 1 N. W. 755 
witness may not testify to his own prior in- (insanity at the time of a confession. held not 
sanity; 1919, Com. 1>. Dale, 264 Pa. 362, 107 to exclude it). 
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does it involve a' sense ~f moral respon.rihility, of the duty to make the 
narration correspond to the recollection and knowledge, i.e. to speak the 
truth as he sees it? It would seem that the clear absence of such a sense 
would disqualify the witness. The question is complicated by the neces
sity, in the earlier cases, of inquiring after that religious sense of the oath
obligation which was in former times paramount, and by the difficulty of 
determining whether the language of the judges was direct"e(f-to that subject 
or to the present one. It is important to know whether, since the oath has 
been abolished or made optional (post, § 1828~ an"in<Iependent testimonial 
requirement exists, in the shape of a sense of moral responsibility to speak the 
truth. On principle, it seems to exist; and it has often been pointed out as 
essential with referer.ce to mental derangemeI1t.2 

§ 496. Standard of Intelligence is in Trial Court's Discretion. If it is asked 
further what shall be the standard by which this capacity to observe, recol
lect, and communicate is to be judged, the law is found very properly declin
ing to lay down any more detailed rules. The trial Court must determine 
this capacity.l Any more restricted rule, however ingenious, would fail of 
its purpose, and would hamper rather than assist the process of procuring 
trustworthy testimony. 

§ 497. Capacity Presumed; Methods of Ascertainment; Judge and . 
(a) The general rule here applies (ante, § 484) that the ca.pacity of the per
son offered as a witness is presumed; ;,e. to exclude a witness on the ground 
of mental or moral incapacity the existence of the incapacity must be made 
to appear.1 

t 1851, R. 11. Hill. 2 Den. &; p. C. C. 254. 5 Dcl. 1841. Armstrong's Lessees v. Timmons, 
Cox Cr. C. 259. semble; 1892. Worthington 3 Hllrringt. 345; lao 1906. State D. Crouch, 
II. Mencer. 96 Ala. 310. 11 So. 72 ("under- 130 Ia. 478. 107 N. W. 173; Ky. 1909. Cov-
8tand his responsibility as a witness"); 1882. ington 1'. O'Meara, 133 Ky. 762.119 S. W. 187; 
District 11. Armes. 107 U. S. 521. 8emble; MBI!8. 1865. Kendall D. May. 10 All. 63; 
1810. Swift. Evidence. 46. Conn. ("sense of Minn. 1881. Cannady v. Lynch. 27 Minn. 436, 
right and wrong"; where "utterly incapablo 8 N. W. 164; Nebr. 1891. Davis 11. State. 31 
of any sense of truth", they are excluded); Nebr. 248 47 N. W. 851; 1895. State D. Mey-
1865. Kendall1l. May. 10 All. Mass. 63 ("suf- ers.46id.l52,64N. W.697; N.J.lSI9. Dim v. 
ficient knowledge of the nature of an oath"; Vancleve, 2 South. N. J. 653: W. Va. 1915. 
at this time religious tests had been abolished); State D. Hoke. 76 W. Va. 36. 84 S. E. 1054. 
1881. Cannady 1l. Lynch. 27 Minn. 437. 8 N. The following decisions commit s! atrocity 
W. 164 ("possess the ability and appreciate in the name of the law: 1907. State 11. Smith. 
the duty to relate events truly"); 1822. 203 Mo. 695.102 S. W. 526 (rape on a deaf-and 
Hartford v. Pa1mor, 16 Johns. N. Y. 142; dumb woman); 1901. Lee 1l. State. 43 Tex. 
1874. Coleman's C!l.oc. 25 Gratt. Va . .'376 {" Ii Cr. 285, 64 S. W. 1047 (rape by intercourse 
sufficient share of understanding to appreciate with a weman IDen tally incapable; the in-
the nature and obligation of an oath. to dis- capacity which is essential to the crime. held 
tinguish between right and wrong"); also to make the woman incompetent to tes-

Compare the cues cited fJOBf. § 1822 (oath- tify). 
capacity). For the degree of mental derangement that 

I "". I Eng. 1810. R. e. Hill. 2 Den. 4: crtJrlibilitrl, pod, i 932. 
P. C. C. 2M, ~; Fede,al: 1882, Dis- I U'1. 11856, Formby II, Wood, 19 Ga. 581 
trict of Columbia II. Armes. '07 U. S. 521; (a lunatic's affidavit); 1888. Mayor v. Cald-
1920. New York Evening Post 11. Chaloner. 2d well. 81 Ga. 78. 7 S. E. 99 (here the deposition 
C. C. A .• 265 Fed. 204. 217; Arill. 1914. Fer- of one afterwards adjudged a lunatic, examined 
Ilandez II. State, 16 Ariz. 269. 144 Pac. 640 by commission and certified to have been duly 
(aa aged Indian woman); Cal. 1912. People sworn, W:18 assumed as competent); 1909, 
P. Barriaon, 18 Cal. App. 288. 123 Pac. 200: Covington v. O'Meara. 133 Ky. 762, 119 S, W. 
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§§ 492-5011 MENTAL CAPAOrry § 497 
, 

What is sufficient in order that the offering party may be put to the necessity 
of adducing evidence of capacity, and the judge to the necessity of determining 
the existence of capacity, has not been made entirely clear by decisions. lt 
may be supposed that a mere objection raised and a claim to have a ' voir dire' 
examination would suffice. l\Ioreover, the offering of any extrinsic evidence 
whatever would suffice to make it necessary for tbe,1uc1ge to record a similar 
finding; though an upper Court Shou1a pay no attention to the lack of such a 
finding unless the nature of t11e evidence appeared. But it is generally ac
cepted that the fact that the witness is, at the time of testifying, or was shortly 
beforehand, a 1awful inmate of an asylum for mental disease or dcfect, or an 
adjudged lunatic or defecti\'e, makes it necessary that his capacity should be 
examined into and an express finding appear.!! 

(b) The ways in which the insanity may appea.r are four: (1) The general 
behavior of the person, while in court and before taking the stand, may be such 
as to exhibit the derangement to the judge; (2) The person may be questioned 
on the' voir dire', so that his condition appears at once;3 (3) Other witL.esses 

• 

to the derangement may be offered before the person's testimony is begun;4 
(4) The examination or cross-examination may disclose clearly the incapacity, 
in which case the preceding part of testimony may be struck out; or may 

187; 1918, Owen v. Com., 181 Ky. 257, 204 
S. W. 162; 1881, Cannady r. Lynch, 27 ~Iinn. 
437, 8 N. W. HH; 1008, Williams r. State, 52 
Tex. Cr. 430, 107 S. W. 825. 

2 1834, Ex parte ,3 Dow\. Pro 161, 
semble (habeas corpus ad test.); l1:i71. Spittle 
1'. Walton, L. R. 11 Eq. 420 (in taking an affi
davit from an inmate of an asylum, the pre
liminary inquiry into capacity must appear); 
1897, Pittsburg & W. R. Co. V. Thompson. 
27 C. C. A. 333, 82 Fed. 720 (citcd ante, 
§,192); 1900, Covington v. O'Meara, 133 Ky. 
762, 119 S. W. 187 (judgment of lunacy four 
years before); 1835, Re Christie, 5 Paigc Ch. 
241 (petition by adjUdged lunatic; officcr 
certifying it must state that capacity has been 
examined); 1876, Ordronanx. C., in People v. 
Hospital, 3 Abb. N. C. 252 (witness formerly 
in asylum). 

For the admissibility of ailldament of lunacy, 
sec post, § 1671. 

For prior I'ond subsequent insanity, sec ante, 
§ 233. 

In Mayor v. Caldwell, 81 Ga. 78, ., S. E. 90 
(1888), the decision held merely that the trial 
Court was not wrong in assuming the compe
tency of the insane deponent and in leaving the 
jury to give the do position what credit they 
pleased; there is no ntt.empt to lay down the 
doctrine that the testimony of a conceded 
lunatic, if al.tacked, shall go to the jury with
uut preliminary inquiry as to competency. 

The aI:parent doctrine of Clements t'. 

McGinn, -- Cal. ,33 Pac. 920 (1893), that 
a. dischargl! {rom a State asylum is 'prima facie' 
evidence -of compotency, seems proper, and 

would render a preliminary examination in 
such case not indispensable. 

31847. Attornl:'y-Genernl V. Hitchcock, 1 
Exch. 05, per Parke, B.; 1882. District of 
Columbia v. Armes. 107 U. S. 521 (the Court 
may e:otaminc); 1020, New York Evening 
Post Co. 11. Chaloner, 2d C. C. A., 265 Fed. 
204, 216 (on dcfendant's objection to plaintiff's 
sanity as a witnl'ss. and on request for a 'voir 
dire' examination. the trial judge denicd the 
requcst, and admitted the witness; held not 
error on the facts); Ariz. Rev. St. 1913, Civ. 
C. § 1(i88 (Court may examine); 1876, White 
v. State. 52 Miss. 216, 223 (defcndant may 
examine as to sanity of prosccution's witness, 
cven though the judge had before trial deter
mined it to hiM own satisfaction). Contra, 
semble: 1921. Ellarson v. Ellarson, Sup. App. 
Diy., 100 N. Y. Suppl. 6. 

It would seem that it is not thejudgc's duty 
to examine, if he does not choose to; so that if 
the opponent himself declincs t{) examine on 
, voir dire', the judgl"s refusal to do so is proper 
in his discrctir'n; COlltra: 1900, State v. Simes, 
12 Ida. 310, 85 Pac. 914. 

'1847, Attorney-Gllneral v. Hitchcock, 
supra. Contra, but unsound: 1844, Robinson 
v. Dana, 16 Yt. 47·1. In Mayor v. Caldwell, 
81 Ga. 78, 7 S. E. 09 (1888), a lunatic's deposi
tion being offered, though the trial Court was 
held right in rcfusing to hear impcaching evi
dence and to determine for itself and in send
ing all the evidence to the jury to consider, the 
general doct.rine of considering extrinsic evi
dence was not denied. 
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§497 TESTIMONIAL QUALIFICATIONS [CHAP. XIX 

disclose grounds of doubt, in which case a ' voir dire' or other witnesses may 
be resorted to. 6 

(c) The preliminary determination of capacity is for the judge not 
the jury (ante, § 487, post, § 2550); and it is therefore an improper prac
tice for the judge to leave the testimony provisionally to the jury, to be 
rejected by them if found ineligible according to legal standard; 6 the jury have 
nothing to do with preliminary questions of admissibility. But, after the 
Court has passed on the witness' capacity, it is still open to the jury to conclude 
that the witness is not credible and to reject the testimony entirely; and the 
Court's decision does not necessarily affect the estimate which the jury must 
make.7 

§ 498. Deaf-and-Dumb Persons not Idiots. At the time when unscientific 
ideas prevailed concerning mental derangement and defect, the deaf-and-dumb 
were so far treated as idiots that they were presumed to be incapable of testify
ing, until the contrary was shown. l To-day this presumption has disap
peared: 2 

1845, JEWE'IT, J., in People v. McGee, 1 Den. 21: "[The woman] was of sense sufficient 
to have intelligence conveyed to her and to comlllunicate intelligence to T. by signs and 
motions. . " If she had sufficient reaeon to have intelligence conveyed to hel by T. 
and to communicate facts to the understanding ofT., although she was not able to talk or 
write, she could have been sworn and testified through him by signs." 

• 

No doubt it may sometimes be wise to examine into the capacity of such 
persons; but ordinarily the only question will be as to the possibility of com
municating widl them (post, § 811) by some certain system of signs. So far 
as such persons are shown to be mentally defective, the principles applicable to 
lunatics will govern. 

6 1856, R. v. Whitehead, L. R. 1 C. C. R. 
33. Compare the cases cited post, § 1820 
(oath). 

• Accord: 1915. Shields 'Ii. State, 16 Ga. 
App. 680, 85 S. E. 1057 (useful contrast of 
opinions by Russel1, C. J.,. and Broyles. J.); 
1912, People v. Enright. 256 Ill. 221, 99 N. E. 
936; 1911. State 11. Whitsett, 232 Mo. 511. 
134 S. W. 555 (citing the above text). 

Contra: 1894, Mead 1). Harris, 101 Mich. 
585, GO N. W. 284, lIemble; 1908, Wi11i8m~ v. 
State, 52 Tex. Cr. 430. 107 S. W. 825. In 
Mayor v. Caldwel1, 81 Ga. 78, 7 S. E. 99 (1888). 
the decision was merely that the trial Court 
was not wrong on the facts in declining to 
withdraw the evidence (a deposition) from 
the jury. 

It is strange that these contra Courts did 
not Bt.'C how preposterous it is to try to bind 
the jury's mind by a legal definition of admis
sibility. The jury's only inquiry ought to be 
the general credibility of the witness, which 
is distinct (antc, § 12) from admissibility. 
Times seem degenerate when such funda
mentals can be ignored. 

7 1895, Bowdle v. R. Co., 103 Mich. 292. 61 
N. W. 529 (McGrath, J .• dillS., construing 
Mead v. Harris, 8upra). 

§ 498. I 1680, Hale, PI. Cr. I, 34; 1786, R. 
v. Ruston, 1 Leach Cr. L., 4th pd., 408; 1827, 
Morrison v. Lennarc!. 3 C. & P. 127; 1769, Bl. 
Com. IV. 303; 1842. Green!. E,·id. § 366. 

2 Accord: 1896, Ritchey v. People, 23 Colo. 
314, 47 Pac. 272 (a deaf-mute, admitted. in 
spite of difficulty in conducting the examina
tjon); 1906, State 11. Simes, 12 Ida. 310, 85 
Pac. 914 (rape of 11 female mental1y incapable 
of consent; the woman held not thereby also 
incompetent as a witness); 1906, State v. 
Crouch, 130 In. 478, 107 N. W. 173; 1893, 
State 11. Howard, 118 Mo. 127, 143, 24 S. W. 
41 (deaf-mute not assumed mentally incom
petent); 1893, State 1). Weldon, 39 S. C. 318, 
t7 S. E. 689; 1882, Quinn v. Halbert, 55 Vt. 
228 (admitting the testimony of one who 
.. was bereft of the power of speech, and could 
not explain any position, but only assent or 
dissent in Ilnswer to a direct question by a 1I0d 
or shake of the head "). 

Cantra: Statev. Smith, Mo .• cited ante, § 496. 

918 



§§ 492--501J MENTAL CAPACITY § 499 

§ 499. IntoDcation. It follows from the modern theory of mental derange
ment (ante, § 492) that intoxication, even habitual, does not in itself incapaci
tate a person offered as a witness. The question is, in each !nstance, whether 
the witness was so bereft of his powers of observation, recollection, or narra
tion, that he is thoroughly untrustworthy as a witness on the subject in 
hand:} 

1794, Walker's Trial,23 How. St. Tr. 1153; re examination of Thomas Dunn, an in
former. Dunn [answering a question, to explain bis past behavior]: "I went there when I 
was intOldcated, the same as I am now." Mr. Justice HEATH: "How long have you been 
intoxicated?" "Not very long; I have my recollection about me, though it may seem to 
the Court that I may be ill or may not." "'Were you intoxicated when you gave your evi
dence just now?" "I was not .. " Drunk or sober, I will speak the truth." Mr. 
Justice HEATH: "I do not know that we can examine a man that is drunk." The counsel 
for the prosecution, :Mr. Law, proceeded to ask further questions. Mr. Justice HEATH: 
"How !!8n you, Mr. Law, examine him after he has told you he is intoxicated? He has 
made himself so eX('eeding!y drunk, it is impossible to examine him"; but the cross-exam
iner, Mr. Erskine, Wl'.S al.!owed to proceed. 

1854, CmLToN, C .• T., in Eskridge v. State, 25 Ala. 33: "It does not follow necessarily 
that, because the party was much intoxicated, his reason was so far dethroned as to dis
able him fronJ.comprehending the effeet of his admissions or from giving a true account 
of the occurrence to which they had reference." I . 
First, then, the cO/pacity of observation (ante, § 478) at the time of the events 
to be testified to, may be such as should exclude the witness as untrustworthy.2 
Yet here is found a tendency, already noted (ante, § 493), to forget this req
uisite, and to declare that the time of taking the stand is that which alone 
is to be considered: 3 

1824, DUNCAN, J., in Gebhart v. Shindle, 15 S. & R. 238: "The point of inquiry is the 
moment of examination; is the ,,;tness then offered so besotted in his understanding as 
to be depri ved of his intelligence? Ie he is, exclude him; if he be a hard drinker, an habitual 
drunkard, yet if at that time he is sober and possessed of a sound mind, he is to be received." 

Secondly, the' ~apacity of recollectWn may appear to be so affected that the 
witness is untrustworthy: . 

1819, Hartford v. Palmer, 16 Johns. 143: "It is a temporary derangement of the mind; 
and it is impossible for such men to have such 8 memory of events of which they may have 
had a knowledge 8S to be able to present them fairly and faithfully." 

Finally, the capacity of intelligent and truthf1tl narration may appear to be 
destroyed temporarily. Here regard is to be had only to the time when 
the person is put on the stand to testif~': 4 

. -
1819, Hartford v. Palmer, 16 Johns. 143: co A present and existing intoxication to a con

siderable degree utterly disqualifies the person so affected to narrate facts and events in a 

§ 699. 1 Accord: 1880. People t,. Ramirez. 37 So. 599 (intoxication at the time or the 
56 Cal. 536. 8hooting. held not to disqualify on the facts) ; 

2 1883. State 1>. Costello. 62 Ia. 407. 17 N. 1824. Gebhart 1>. Shindle. 15 S. &: R. Pa. 238. 
W. 605. 8cmbl.. COIl/ra: 1921. State 1>. Magyar. N.J.L. , 

a Accord: 1874. Coleman!). Com .. 25 Gratt. 114 Atl. 252 (a witness" grossly intoxicated" 
Va. 865. when testifying, admitted; no authority cited), 

'Accord: 1883. State r. C08tello. 62 Ia. 407, For drunkenness as -impeaching CTfdibilitll. 
semble: 1904. State 11. Sejours. 113 La. 676, see P08t. § 933. 
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way at all to be relied on. It would, we think, be proFaning the sanctity of an oath to ten
der it to n man who had no present sense of the obligations it imposed." 

1845, ROGERS, J., in Gould v. Crawford, 2 Pa. St. 90: "The Court will not suITer a 
person to be examined as a witness who is in such a state that he cannot understand 
the obligation of an oat.h. . .. Yet such cases must depend on the sound discretion 
of the Court that hears the cause. There nre degrees of intoxication; of which the Court 
alone can judge." 

A confession must he judged with reference to the time of its utterance; 
the mere fact of intoxication at the time does not of itself exclude the con
fession; S but drunkenness induced for the pllrpose of secllring a confession may 
in the circumstances exclude th'! confession.6 

§ 500. Disease, Blindness, etc. The capacity of obsert'ation may be other
wise so lacking, particularly through blindness, that the witness may be in
competent to testify on the specific subject to which the incapacity relates. 
The capacity of recollection or of communication may also be so affected by 
disease or otherwise as to lead to the same result.1 The discretion of the 
Court must control.2 

§ 501. Policy of Abolishing Disqualification through Mental Derangement. 
The tendency of modern times is to abandon all attempts to distinguish 
between incapacity which affects only the degree of credibility arjd inca
pacity which excludes the witness entirely. The whole question is one of 
degree only, and the attempt to measure degrees and to define that point 
at which total incredibility ceases and credibility begins is an attempt to dis
cover the intangible.1 The subject is not one which deserves to be brought 

& 1696. Vaughan's Trial. 13 How. St. Tr. inadmissible); 1886. McCabe v. Com ., Pa. 
507 ff.; 1835. R. v. Spilsbury, 7 C. & P. 187; • 8 Atl. 54. Bemble (a confe~sion made under 
19()'l. R. P. Lai Ping. 11 Br. C. 102 (confession the influence of liquor given by an officer to 
while depressed by opium, admitted); 1878. make the accused talk). 
Lester ~. State. 32 Ark. 730; 1879. St.nto § 500. 1 1876. Isler l). Dewey. 75 N. C. 466; 
P. Feltes. 51 Ia. 496. 1 N. W. 7.S5; 1914. Lind- 1885, Hoard l). State. 15 Lea Tenn. 321. semble 
se~' v. State. 66 Fla. 341, 63 So. 832; 1898. (wound in head). 
State p. Berry. 50 La. An. 1309. 24 So. 329; 2 1861. People P. Robinson. 19 Cal. 40 (con-
1906. State P. Hogan. 117 La. 863, 42 So. 352; fession in sleep); 1893. Dickson P. Waldron. 
1914. McCleary v. State, 122 Md. 394. 89 Atl. 135 Ind. 507. 35 N. E. 1 (person injured by a 
1100 ("greater or less absence of mental fac- wound): 1891. State P. Morgan. 35 W. Va. 
ulty. as the result of intoxication" held not 260, 13 S. E. 385 (soliloquy at night while on 
to exclude); 1857. Com. v. Howe. 9 G,ay a couch. admitted; umble. adUli~sible even 
Mass. 112, acmblc; 1899. Com. 1'. Chance. though made while asleep). 
174 Mass. 245. 54 N. E. 551 (recp-nt recovery The following case raises an interesting 
from delirium tremens); 1881. State v. Grear. Question: 1913. State P. Strong, 83 N. J. L. 
28 Minn. 426. 10 N. W. 472; 1906. St.nte l). 177. &1 Atl. 506 (confession to a clairvoyant. 
Church, 199 Mo. 605. 98 S. W. 16 (insanity) ; held inadmissible. semble). 
1862. Jefferds P. People. 5 Park. Cr. N.Y. 547; It hall been ruled that the use of opium • 

.. -1.883. Williams P. State. 12 Lea Tenn. 212; as afi'l)cting the powers of observation and 
1897. Leach P. State. 99 Tenn. 584. 42 S. W recollection, cannot suffice to exclude the 

. 195 (slight intoxication); 1894, White 11. State. user: 1898, State 11. Caunon •. ';2 S. C. 452. 30 
32 Tex. Cr. 625. 636. 25 S. W. 784; 1902. S. E. 589 (morphine); 1895, State P. White. 10 
Stato 11. Hawortll, 24 Utah 398, 68 Pac. 155 Wash. 611. 39 Pac. 160. 
(intoxication). For theso defect9 as admissible to impeach 

• Ga. Codo HllO, § 5781 (admissions obtained the witncss. soo po.~I. § 934. 
by "drunkenness induced for the purpose" § 501. 1 From the point of "iew oflogic Ilnd 
arc not reeeh'able); 1903. McNutt P. State. psychology as IlPplieable to argument before 
68 Nebr. 207. 94 N. W. lol3 (liquor given by the the jury (not the rules of Admissibility). see the 
sheriff, wilo then questioned the accused; held materials collected in the prescnt author's 
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within the realm of legal principle, and it is profitless to pretend to make it 
so. Here is a person on the stand; perhaps he is a total imbecile, in manner, 
but perhaps, also. there will be a gleam of sense here and there in his story. 
The jury had better be given the opportunity of disregarding the evident 
nonsense and of accepting such sense as may appear. There is usually abun
dant evidence ready at hand to discredit him when he is truly an imbecile or 
suffers under a dangerous delusion. It is simpler and safer to let the jury 
perform the process of measuring the impeached testimony and of sifting out 
whatever traces of truth may seem to be contained in it. The step was long 
ago ad\'ocated by the English commission of judges, in their proposals of re
form,2 and has been approved by two such distinguished writers on the law 
of Evidence as Mr. Best 3 and Mr. Justice Taylor.4 

.. Principles of Judicial Proof. as given bl-' Logic 
Psychology, and General Experience, and 
illustrated in Judicial Trials" (1913; U 191-
19!». 

2 1853. Common Law Practice Commission
ers (Jervi~. Cockburn, Martin. Barmwell. 
Wille!. and Walton. all afterwards Judges. ex
cept the last). Second Report, p. 10: .. Plain 
sense and reason would obviously suggest that 

any living witness who could throw light upon a 
fact in issue should be heard to state what he 
knows. subject always to such observations as 
may arise as to his means of knowledge or his 
disposition to tell the truth." 

3 Evidence. §§ 62, 144. 
• Evidence. § 1210. It was originally pro

posed by Bentham: Rationale of Jud. Evid. 
b. IX. pt. III, c. VI (Works. VII, 427) • 

• • 
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SUB-11TIE I (continued): TESTIMONIAL QUALIFICATIONS 

ToPIC I (continued): ORGANIC CAPACITY 

SUB-TOPIC B: MENTAL IMMATURITY (INFANCY) 

CHAPTER XX. 

§ 505. General Principle of Capacity. 
§ 506. 'Capacity of Observation, Recollec-

tion, and Communication. ' 
§ 507. Standard of InteUigence is in 

Discretion of Tlial Court. 

§ 508. Capacity Presnmed; Method of 
Ascertainment. 

§ 509. Policy of Abolishing Disqualifica
tion by Infancy. 

§ 505. General Principle. That, with reference to the general capacity to 
observe, recollect, and narrate, the same principles apply to mental imma
turity that are applied to mental derangement, seems undoubted. The ques
tion, however, of paramount importance in the earlier commonlaw-precedents 
has been the eligibility of children to take the oath; and the religious sense 
required for this has usually been the sole subject of argnment, to the neglect 
of the question whether, independently of the oath, any particular degree of 
intelligence is necessary as a purely testimonial element. It is not always 
possible to determine whether the language of the Courts is used in view of 
the oath-test or of an independent testimonial requirement. But this much 
may be taken as settled, that no rule defines any particular age as conclusive 
of incapacity; in each instance the capacity of the particular child is ~o be 
investigated" 

'§ 506. Capacit70f OblenatioD, Recollection, Communication. (1) The 
capacity of observation (ante, § 478) is the first of the essential requirements, 
and has been occasionally so noted by the Courts.l (2) The capacity of 

, 1011. I 1779. R. '0. Brasier. 1 Leach Cr. L. 
199 ("There is no precise or fixed rule as to the 
time within which infants are excluded from 
giving evidence; but their admissibility • • • 
i8 to be collected from their answers to questions 
propounded to them by the Court"; sai,~ pri
marily of the oath-test); 1902. State II. Ki..:g. 
117 la. 484. 91 N. W. 768 ("All modem de-
cisions to declare intelligence. and not 
the proper test "). Accord: 1889. II. 
State. 88 Ala. 147. 7 So. 35; 1873. Draper II. 
Draper. 68 Ill. 17; 1866. State v. Ross. 18 La. 
An. 342; 1867. State v. Denis. 19 id. 19J; 1903. 
State II. Williams. 11 La. 179. 35 So. 505: 1909. 
Chavigny •• Bava. 125 La. 710. 51 So. 696 
(boy of 10 years. admitted); 1813. Com .•. 

Hutchinson. 10 Mass. 225; 1887. Hughes v. R. 
Co •• 65 Mich. 10.31 N. W. 605; 1913. New 
Orleans & N. E. R. Co. II. Mobly. 106 Miss. 
323. 63 So. 665 (child of 6. admitted): 1909. 
Evers II. State. 84 Nebr. 708. 121 N. W. 1005; 
1819. Den II. Vancleve. 2 South. N. J. 653; 
1895. Terr. v. DeGutman. 8 N. M.,92, 42 Pac. 
68; 1922. Rogeru. Com.. Va. • III S. E. 
231 (child under 6. admitted). 

The statutory definitions of infants' capacity 
are collected ante. § ~8It 

§ 1106. I 1874. Wade II. State. 50 Ala. 164 
(" intelligent enough to observe ") ; 1883. 
Kelly v. State. 75 id. 22 (" of sufficient yearz and 
discretion to know what occurs"); 1867. 
Flanagin 1:. State. 25 Ark. 96; 1858. People '0. 
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recollection is also an essential requirement;2 though little likely to be called 
into question, and probably often intended to be covered by the expressions 
defining the next requirement. (3) For the capacity of comm.unication, 
as in the case of mental derangement (ante, § 495), there are two elements 
to be taken into consideration: (a) There must be a capacity to understand 
questions put, and to frame and e"'-press intelligent answers.3 (b) There 
must be a sense of moral 1'esponsihility, a consciousness of the duty to 
speak the truth. Here it is that the difficulty chiefly comes' in determining 
whether the Courts intend to establish a testimonial requirement independent 
of the oath. It would seem that they do.4 

§ 507. Standard of Intelligence; Discretion of Trial Court. Agreeably to 
sound policy, and to the analogy of principle in cases of mental derange-

Bernal. 10 Cal. 66 ("sufficient intelligence to 1810. Swift. Evidence. 45 ("their sense of the 
receive just impressions of the fact"; compare obligation to speak the truth •••. understand 
the phrasing of the California and related the distinction between right and wlong"). 
codes); 1890. Ridenhour tl. R. Co., 102 Mo. United States: 1895. Wheeler v. U. S .• 159 
288. 13 S. W. 889 (applying the statutory def- U. S. 523. 16 Sup. 93 (" appreciation of the 
inition); 1881. State v. Jackson. 9 Or. 459. difference between truth and falsehood. as well 

In People tl. Delancy. Cal. App. • 199 as of his duty to tell the former"); 1889. 
Pac. 896 (1921) the elaborate opinions contain McGuff r. State. 88 Ala. 150. 7 So. 35. semble 
a careful analysis of these three eiemente as C'sense and reason they entertain of the danger 
covered by Cal. C. C. P. § 1880. and impip.ty of falsehood "); 1907. Clinton I). 

2 1876. Stephen. Dig. Evid .• Art. 107; 1883. State. 53 Fla. 98. 43 So. 312; 1878. Johnson I). 
Kelly v. State. 75 Ala. 22 ("of sufficient years State. 61 Ga. 36 ("the capacity to nnderstand 
and discretion ... to remember what oc- the nature of an oath. which means. per
curs"); 1867. Flanagin r. State. 25 Ark. 96; haps. the degree of intelligence the child shows. 
1920, Anderson r. State. SS Tex. Cr. 307, 226 so as to satisfy the Court that she is impressed 
S. W. 414. that she ought to tell the truth on such a solemn 

3 1680. Hale. PI. Cr .• I. 302 (" of a competent occasion rather than a lie "); 1869. Simpson tl. 
discretion"); 1876. Stephen, Dig. E\·id .• Art. State. 31 Ind. 90; 1905. Bright v. Com .• 120 
107 ("understanding the questions put to him. Ky. 298. 8Ci S. W. 527; 1842. Statev. Whittier. 
giving rational answers to those questions ") ; 21 Me. 347. semble (" a sense of accountability 
1874. Wade v. State. 50 Ala. 164 ("intelligence for moral conduct"); 1813, Com. 1'. Hutchin
cnough to narrate "); 1883, Kelly v. State, 75 SOli. 10 Mass. 225 (" a sufficient sense of the 
Ala. 22 ("of sufficient intelligellce to narrate wickedness and danger of false swearing"); 
what occurs"); 1858. People tl. Bernal. 10 Cal. 1896. Com. v. Robinson. 165 Mass. 426, 43 N. 
66 (" sufficient capacity to relate facts cor- E. 121 (" sufficient sellse of the duty of telling 
rectly"); 1894. State tl. Douglns. 53 Kan. 667. the truth"); 1862, Washburn v. People. 10 
671,37 Pac. 172: 1894, White v. Com.. Ky. Mich. 374. 386. semble; 1880. McGuire I). 

-., 28 S. W. 348 ("sufficient intelligence to People. 44 Mich. 287, 6 N. W. 669. semble; 
truthfully narrate facts to which its attention 1887. Hughes v. R. Co .• 65 Mich. 10. 31 N. W. 
is directed"); 1861. Com. I). Mullins. 2 All. 605 ("A child csnnot testify unless capable of 
Mass. 296 (" the possession of sufficient intel- appreciating the obligation of his oath. if he 
Iigence to testify in the case"); 1896. Com. tl. takes an oath. or his affirmation if that is sub
Robinson. 165 Mass. 426. 43 N. E. 121 ("suf- stituted ...• He must be able to comprehend 
ficient intelligence "); 1895. Territory I). De it; ..• disposed to tell the truth under IIOme 
Gutman. 8 N. M. 92. 42 Pac. 68 ("sufficient sense of obligation"): 1876. State I). Levy. 23 
discretion and understanding". "sufficient Minn. 108; 1920. Goy tl. Director-General of 
natural intelligence"): 1881. State r. Jackson, RalIrosds. N. H. • III At!. 855; N. Mell:. 
9 Or. 459: 1920. Macale tl. Lynch. 110 Wash. Annot.St.1915, §2165; 1881.Statetl.Jacbon. 
444, 188 Pac. 517 (personal injury to a child 9 Or. 459; 1895. State I). Reddington. 7 S. D. 
under 6; his testimony 14 months later, ex- 368.68 N. W. 170; 1893. State I). Michael. 31 
cluded. owing to the mental effect of his suf- W. Va. 568. 16 S. E. 803, Belllble. 
ferings. etc., in the interval). Compare the preeedentll cited pod. 11821 

• England: 1779. R. v. Brasier. 1 Leach Cr. (oath). 
L. 199 ("the sense and reason they entertain of It would that. of theololY. 
the danger and impiety of falsehood "); 1876. the child could be in moral dutit!fl. for 
Stephen. Evid .• Art. 107. and App. Note XL the purpose of testifying: 1902. State I). Kine. 
("knowing that he ought to speak the truth"): 117 Ia. 484. 91 N. W. 768. 
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ment and defect, the trial Court must be the one to determine finally, upon all 
the circumstances, whether the child has sufficient intelligence according to 
the foregoing requirements: 1 

1895, BREWER, J., in Wheeler v. U. S., 159 U. S. 523, 16 Sup. 93: "The decision of this 
question rests primarily with the trial judge, who sees the proposed witness, notices his 
manner, his apparent possession or lack of intelligenc~, and may resort to any examina
tion which will tend to disclose his capacity and intelligence, as well as his understand
ing of the obligations of an oath. As many of these matters '!snnot be photographed into 
the record, the decision of the trial judge will not be disturbed on review, unless from that 
w¥ch is preserved it is clear that it was erroneous." 

Nevertheless, the Supreme Courts. instead of enforcing this principle rigidly, 
continue to revise rulings upon the competency of children whom they have 
never seen or heard.2 Time should not be wasted on such a task. 

§ 1107. I Accord: Ala. 1906. Birmingham AU. 831; N. J. ]900, State v. Cracker, 65 N. J. 
R. L, & P. Co. v. Wise, 149 Ala. 492, 42 So. L.41O, 47 Atl. 643; 1905, State v. Tolla, 72 N. 
821; Ark. 1910, Crosby v. State. 93 Ark. 156, J. L. 515, 62 At!. 675; N. Mex Annot. St. 1915, 
124 S. W. 781; Cal. 1896, People v. Craig, 111 § 2165 (quoted an/e, § 488); 1913, State v. Ar-
Cal. 469, 44 Pac. 186; 1897, People v. Baldwin, mijo, 18 N. M. 262, 135 Pac. 555; N. C. 1914, 
117 id. 244, 49 Pac. 186; 1901, People v. Daily. State v. Pitt, 166 N. C. 268, 80 S. E. 1060; 
135 id. 104,67 p&c. 16; 1902, People v. Swist, 1919, State v. Phillips, 178 N. C. 713, 100 S. E. 
136 id. 520, 69 Pac. 223; 1904. People.,. 577; N. D. 1907, State v. Werner, 16 N. D. 83. 
Stouter. 142 Cal. 146. 75 Pac. 780; 1921. 112 N. W. 60; Oklo 1918. Darnenl V. State. 14 
People v. Lopez. Cal. App.· ,197 Pac. Ok I. Cr. 540, 174 Pac. 290 (apphing Rev. L. 
144; D. C. 1894. Williams v. U. S., 3 D. C. App. 1910 § 5050); Or. 1881, State V. Jackson. 9 Or. 
335. 339; Ga. 1873. Peterson v. State. 47 Ga. 459; 1914. State V. Jensen, 70 Or. 156. 140 Pac. 
527; 1896, Minton v. State. 99 id. 254. 25 S. 740 (rape; child of 4. admitted) ; 1919. Stat~ II. 

E. 626; 1915, Holden v. State, 144 Ga. 338, Bllteham. 94 Or. 524. 186 Pac. 5 (applying 
87 S. E. 27; Ill. 1904, Shannon v. Swanson. I,. Or. L. § 732); Pa. 1905, Com. II. Furman. 
208 Ill. 52. 69 N. E. 869; 1921. People v. :!ll Pa. 549. 60 Atl. 1089 (good opinion); 
Johnson. 298 Ill. 52, 131 N. E. 149; I mi. 1912, 1913. Piepke v. Philadelphia & H. Co .• :!.t2 Pa. 
Tyrreill. State. 177 Ind. 14.97 N. E. 14 (child a21, 89 At!. 124; P. I. 19t3. li. S. V. Buncad, 
of 8); la. 1902, State v. King. 117 Ia. 484. 2S P. I. 530. 536; S. C. 1813. State v. Leblanc, 
91 N. W. 768; 1907, State v. Meyer, 135 Ia. 1 Tread. Const. 357; Tenn. 1900. Burke II. 

5\)7. 113 N. W. 322; Ky. 1910, Merchant v. Ellis, 105 Tenn. 702. 58 S. W. 855; Tez. 1905. 
Com., 140 Ky. 12. 130 S. W. 793 (child of 8. Freasier V. State. Tex. Cr. .84 S. W. 360; 
admitted); Md. 1895. Freeny v. Freenl'. 80 1920, Carter v. State. 87 Tex. Cr. 299, 221 S. 
Md. 406. 31 Atl. 304; Mass. 18tH, Com. v. W. 603 (assault with intent to rape; children 
MullinB. 2 All. 296; 1896, Com. v. Robinson. of 6 and 7, held qualified); 1917, Hipple v. 
165 MaM. 426, 43 N. E. 121; 1919. Com. V. State, 80 Tex. Cr. 531.191 S. W. 1150 (attempt 
Teregno, 234 MIW!, 56. 124 N. E. 889 (child to rape a child of 3; the child not admitted) ; 
of 7, admitted); 1921, Com. v. Tatisos. Ut. 1899, State v. Blythe. 20 Utah 378. 58 
Mass. ·.130 N. E. 495; Mich. 1897. People Pac. 1108; 1915. State V. McMillan, 46 Utah 
II. Walker. 113 Mich. 367. 71 N. W. 641; 19. 145 Pac. 833 (a girl of 8 years. admitted); 
Minn. 1876. State v. Levy, 23 Minn. lOS; Va. 1911, Johnson 11. Com .• 111 Va. 877, 69 
1920. MaYnard v. Keough, 145 Minn. 26, So. 1104; 1922, Rogers v. Com., -Va. ,111 
175 N. W. 891 (defendant. a child of 8, S. E. 231; Wash. 1903. State II. Bailey, 31 
testified to being bitten by defendant's dog Wash. 89, 71 Pac. 715; 1909, State v. M}T
three years before; competency "must be berg. 56 Wash. 384. lOS Pac. 622; 1911, Kal
det6rmined by capacity at the time the testi- berg 11. Bon Marche. 64 Wash. 452, 117 Pac. 
mony is offered"); MU8. 1913, New Orleans 227; 1917, State v. Smith. 95 Wash. 271, 163 
ct N. E. R. Co. v. Nobly, 106 Mia,. 323, 63 So. Par.. 759; W. Va. 1901, Uthermohlen II. Bogg 
665; Mo. 1890. Ridenhour II. R. Co .• 102 Mo. R. M. &; M. Co., 50 W. Va. 457, 40 S. E.410 
288,13 S. W. 889; 1896. State v. Nelson, 132 (good opinion by Brannon, P.); Will. 1894. 
Mo. 184,33 S. W. 809; 1896, State II. Prather, State II. Junenu. 88 Wis. 180, 59 N. W. 580. 
136 Mo. 20, 37S. W. 805; 1908. Statev. Brown, t 1895, Wheeler D. U. S., 159 U. S. 523. 1 
209 Mo. 413, 107 S. W. 1068; 1909. State II. Sup. 93 (child 5! years old admitted); 1902, . 
Reedley, 224 Mo. 177, 123 S. W. 577; 1913. Walker V. State, 134 Ala. 86. 32 So. 703 (child 
State II. 252 Mo. 83. 158 S. W. 817; of 10 years, held qualified); 1903, Castle
N. H. 1895, State v. Sawtelle, 66 N. H. 488, 32 berry v. State. 135 Ala. 24. 33 So. 424 (rape; 
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§ 508. Capacit,. Presumed; Method of Ascertainment. In the precedents 
dealing with the oath-test, the fact of capacity is not presumed but must bc 
shown, where the child is under fourteen years of age,l or certainly where it 
is under seven years of age 2; and the same rules are commonly applied un
der the present principle.3 The m.ethod of ascertainment of children's testi
monial capacity are the same as those employed for the oath, and the subject 
can best be examined under that head.(post, § 1820). - . 

§ 509. Polic,. of Abolishing Disqualification b,. Infanc,.. A rational view' 
of the peculiarities of child-nature, and of the daily course of justice in our 
courts, must lead to the conclusion that the effort ~o measure ~ a priori' the de
grees of trustworthiness -in children's statementsJ ana.~ aistinguish the point 
at which they cease to be totally incredible and acquire suddenly some degree 
of credibility, is futile and unprofitable.l The desirability of abandoning this 
the child. 8 years old. held competent); 1898. 8. admitted); 1913. Piepke v. Philadelphia & 
St. Louis I. M. & S. R. Co. v. Waren. 65 Ark. R. Co .• 242 Pa. 321. 89 At!. 124 (boy of i. 
619. 48 S. W. 222 (statute applied): 1913. held improperly rejected); 1907. People v. 
Penny v. State. 109 Ark. 343. 159 S. W. 1127 Rivera. 12 P. R. 886. 399 (child of 5); 1912. 
(child of 9. held qualified); 1902. People v. U. S. v. Tan Teng. 23 P.1. 145 (rape; a girl of 
Swist. 136 Cal. 520. 69 Pac. 223 (boy 6 years 7. admitted); 1913. U. S. v. Buncad. 25 P. I. 
of age. held competent); 1921. People v. 530 (murder; boy of 8. admitted): 1920. An
Delaney. Cal. App. • 199 Pac. 896 (lewd derson v. State. 88 Tex. Cr. 307. 226 S. W.414 
conduct v.ith a boy not quite 4 years old; the (negro boy of 7. held properly excluded on 
age of the child held not to exclude him. if the facts); 1899. State v. Blythe. 20 Utah 
qualified under C. C. P. § 1880); 1894. WiI- 378. 58 Pac. 1108 (child 6 years old. admit
Iiams v. U. S .• 3 D. C. A. pp. 335. 340 (admit- ted); 1920. Getty v. Hutton. 110 Wash. 124. 
ting a child of 7l years as competent); 1896. 188 Pac. 10 (child of 6. admitted). 
Gaines v. State. 99 Ga. 703. 26 S. E. 760 (ex- Compare the statutes cited ante • • 488. and 
eluded on the facts); 1896. Republic v. Ah the cases cited post. § 1821 (oath). 
Wong. 10 Haw. 524. 528 (child of 5. excluded § 1108. 1 1680. Hale. Pl. Cr .• I. 302. 
on the facts; Judd. C. J .• diss.); 19()'1. Sokel • 1779. R. v. Brasier. 1 Leach Cr. L. 199; 
11. People. 212 Ill. 238. 72 N. E. 382 (a girl 1905. Clark~. Finnegan. 127 Ia. 641. 103 N. W. 
of nine. admitted); 1911. People v. Lewis. 252 970 (child of seven. admitted); and cases cited 
Ill. 281. 96 N. E. 1005 (child of 6. admitted) ; post. § 1821. 
1907. State v. Meyer. 135 Ia. 507. 113 N. W. 11904. Shannon v. Swanson. 208 Ill. 52. 
322 (child of 6. admitted); 1902. State v. 69 N. E. 869 (at 14 there is a presumption of 
Wilson. 109 La. 74. 33 So. 85 (rape. the little competency; below that age. there is to be an 
girl. between 3 and 4 years old. held not suf- inquiry into his qUalifications); 1902. State v. 
ficiently intelligent); 1901. Com. v. Ramage. King. 117 Ia. 484. 91 N. W. 768 (child under 14. 
177 Mass. 349. 58 N. E. 1078 (child 6 years presumed incompetent); 1903. Statev. Frazier • 
old. admitted); 1921. Com. 17. Tatisos. Mass. 109 La. 458. 33 So. 561 (a child of 10. whose 
. • 130 N. E. 495 (child 5 years and 10 months dying declarations were admitted. presumed 
old at the time of an alleged assault with in- incompetent); 1887. Hughes 1'. R. Co .• 65 
tent to rape. held admissible in the trial Mich. 10. 31 N. W. 605. aemble (here the child 
Court's discretion); 1902. People v. Beech. was under 7. and the failure of the trial judge 
129 Mich. 622. 89 N. W. 363 (child of 6. held to examine and expressly find sufficient under-
incompetent); 1903. Trim v. State. Miss. standing was held erroneous); 1895. Terr. 1'. >',' 

, • 33 So. 718 (child 5 years of age. held com- Dc Gutman. 8 N. M. 92. 42 Pac. 68 (child 
petent); 1896. State v. Nelson. 132 Mo. 184. under 14. presumed incompetent); 1893. 
33S. W.809 (child 9 years old. admitted) ; 1920. State 17. Michael. 37 W. Va. 568.16 S. E/803' 
State 17. Belknap. Mo. • 221 S. W. 39 (stating confusedly that under 14 there is no'" 
(statutory rape; child of 9. admitted); 1920. presumption of competency. and umier 6 there 
Goy v. Director-General of R.'1i1roads N. H. is a presumption of incompeten~; th~ effect 
-.111 Atl. 855 (boyof7. excluded on the facts) ; being that below 14 the offel;or must....Jtow the 
1905. State 17. Tolla. 72N. J. L. 515.62 Atl. 675 child's capacity). .' .;: ,:.:., 
(child of 6. admitted); 1921. State v. Clay- The opponent's oti1t1CtioD Diiut be made at 1\ 
moust. N. J. L.' '. 114Atl. 155 (carnalabuBC; the time the witness is Galled t6l"tI:ie stand: 1916. 
child 4 years old excluded as a witness. but her State v. Merrick. 172 N.:.C. 870.90 S. E. 257. 
identifying sta.tement admitted); 1907. State § 1109. 1 From the Po{nt of view of logic 
11. Werner. 16 N. D. 83. 112 N. W. 60 (child of and PSyC~gy as applicable to arg .. men~ 
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§ 509 TESTIMONIAL QUALIFICATIONS [CHAP. XX 

attempt and abolishing all grounds of mental or moral incapacity has already 
been noted, in dealing with mental derangement (ante, § 501). The reasons 
apply with equal or greater force to the testimony of children. Recognizing 
on the' one hand the childish disposition to weave romances and to treat 
imagination for verity, and on the other the rooted ingenuousness of children 
and their tendency to speak straightforwardly what is in their minds, it 
must be concluded that the sensible way is to put the child upon the stand 
and let it teJI its story for what it may seem to be worth. To this result 
legislation must come.2 To be genuinely strict in applying the existing re
quirement is either impossible or unjust; for our demands are contrary to 
the facts of child-nature: 

1881, Robert Loui8 SterelUJon, Child's Play (in "Virginibus Puerisque"): "It is when we 
make castles in the air and personate the leading character in our own romances that we 
return to the spirit of our first years. In all the child's world of dim sensations, play is all 
in all. 'Making believe' is the gist of his whole life, and he cannot so much as take a walk 
except in character. . " One thing, at least, comes very clearly out of all these con
siderations, that whatever we are to expect at the hands of children, it should not be any 
peddling exactitude about matters of fact. They walk in a "ain show, and among mists 
and rainbows; they are passionate after dreams and unconcerned about realities; speech 
is a difficult art not wholly learned; and there is nothing in their own ta..,tes or purposes 
to teach them what we mean by abstract truthfulness. . .. Show us a miserable un
breeched human entity, whose whole profession it is to take a tub for a fortified town and 
a shaving-brush for the deadly stiletto, and who passes three fourths of his time in a dream 
and the rest in open self-deception, and we expect him to be as nice upon a matter of fact 
as a scientific expert bearing evidence! Upon my heart, I think it less than decent." 

1887, CAlJPBELL, C. J., in Ilughes v. R. Co., 65 Mich. 10, 31 N. W. 605: "We are com
pelled to apply the law as we find it, until changed by legislation. But we are greatly im
pressed with the practical imperfection of the present rules. In France, and probably 
elsewhere, the Courts refuse to administer an oatil to children of tender years, and allow 
them to be examined without anything more than suitable cautions, leaving their state-
ments on direct and to be taken for what they are worth. This 
to be a sensible proceeding, and is probably quite as efficacious as our present system and 
less likely to abuse. . .. It would be better, we think, to put their testimony on the more 
rational ground that it is calculated to be of some value, and capable under a proper exam
ination of being reasonably well weighed for what it is worth." 

before the jury (not the rules of Admissibility), 
the mllterials collected in the present 

author's" Principles of Judicial Proof, as given 
by Logic, Psychology, and General Experi. 
ence, and illustrated in Judicial Trials" (1913). 
If 172-178. 

• 

2 This advanced step has in effect been 
tllken by the modem English statutes of 1889 
and 1904. cited post. § 1828. and the Canadian 
statutes cited ante, t 488. 

• 
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§§ 515-531] BOOK I, PART I, TITLE n § 515 

SUB-TITLE I (continued): TESTIMONIAL QUALIFICATIONS 

TOPIC I (continuecl): ORGANIC CAPACITY 

SUB-TOPIC C: MORAL DEPRAVITY 

XXI. 

§ 515. General Principle. 
§ 516. (1) Race, or Color. 
§ 517. (2) 
§ 518. (3) Religion. 
§ 519. (4) Infamy, by Conviction of 

Crime; History and General Policy. 
§ 520. Same: Kind of Crime that Dis

q ualifiell. 
§ 521. Same: Judgment, not Guilt, 

Disqualifies. 
§ 522. Same: Conviction in Another 

Jurisdiction. 
§ 523. Same: Disqualification removed 

by (1) Reversal of JUdgment. (2) Pardon, 
and (3) Serving of Sentence. 

§ 524. Same: Statutory Changes. 
§ 525. (5) " Allegans turpitudinem suam" : 

General Principle. 
§ 526. Same: Accomplice, as disquali

fied by his Guilt. 
§ 527. Same: Witness retracting For

mer Perjured Testimony. 
§ 528. Same: Attesting Witness Con

tradicting his Attestation. 
§ 529. Same: Invalidating One's Own 

Instrument; Rule in Walton v. Shelly. 
§ 530. Same: Contradicting One's Own 

Official Certificate. 
§ 531. Same: "AJle~ans turpitudinem 

suam", as a general maXIm, repudiated. 

515. General Principle. A 'lualify which effects only flle elements of 
Communication (ante, § 478) is Moral Depravity. One who is wholly capa
ble of conect Observation and of accurate Recollection may still be so lack
ing in the sense of moral responsibility as to be likely to tell his story with 
entire indifference as to its correspondence with the facts observed and rec
ollected by him. The question is whether any person should upon such 
grounds be deemed to lack the fundamental capacity of a witness. 

There are two objections to any attempt to establish such an incapacity. 
The first is that in rational experience no class of persons can safely be as
serted to be so thoroughly lacking in the sense ,?f moral responsibility or 
so callous to the ordinary motives of veracity as not to tell the truth (as 
they it) in a large or the larger proportion of instances; or, in more 
curate analysis; no such defect, if it exists, Can be so well ascertainable as 
to justify us in predicating it for the purpose of exclusion.1 The second 
reason is that, even if such a aefect existed and were ascertainable, its 
tion is so uncertain and elusive that any general rule of exclusion would be 
as likely in a given instance to exclude the truth as to exclude falsities. It 
is therefore not a proper rounaation for a rule of exclusion. 

• 

I 111. I The e:&position of this has been made by Mr. Bentham, in a 
another purpose, poIt, t 519. 

quoted for 

• 
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§ 515 TESTIMONIAL QUALIFICATIONS [CHAP. XXI 

Nevertheless, this conclusion of rational experience {s of comparatively 
modern acceptance. Tradition has handed down to us a number of instances 
in which certain classes of persons were either excluded or attempted to be 
excluded on the ground of moral irresponsibility or depravity. In times of 
more primitive development, such an attitude was not inconsistent with the 
prevailing social and moral notionsj2 and the abandonment of that atti
tude has been due to a change in those notions. Some of them never found 
positive recognition in judicial rulings; they remained merely as unsuccess
ful attempts. In other instances a definite recognition was given.; ana the 
abandonment has come either through judicial disowning or through legis
lative abolition . 

. The circumstances which Were thus once conceived to involve a disqualifica
tion may be grouped as five in number: (1) Race or color; (2) Sex; 
(3) Religion; (4) Infamy (conviction of crime); (5) Turpitude of sundry 
sorts. 

§ 516. (1) Alienage, Race, or Color. It is everywhere a deep-rooted in
stinct to distrust the alien of another nation, much more the alien of an
othe:- theology or race or color. The progressive diminution of the strength 
of this instinct, from the days of primitive commercial interchange between 
neighboring tribes to the modern solidarity of international commerce, has 
been almost imperceptibly slow; the last hundred years have probably seen I 
more rapid progress, in European and American spheres, than all the preced-
ing centuries. It is a part of this primitive instinct to distrust the good faith 
and honesty of the alien. It was a much-mooted question in Christendom, 
down into the 16oos, whether faith should be pledged or need be kept with 
infidels, or alien infidels, or alien enemies.1 The singular inconsistency of 
such a maxim, in furnishing to the alien equal grounds for charging our
selves with the very fault which forms our pretext for condemning him, 
both typifies the hypocritical basis of all such 'rules, wherever persisting, 
and explains the slowness with which progress is made towards better mutual 
understanding between alien peoples. They are hypocritical, because they 
assume a superiority which does not in substance exist; and they obstruct 
progress, because they perpetuate our blindness to the degree of our own faults 
and of the alien's virtues. 

I Compare the history of the rules for nUm- nee omnino eredendum est qui fidem veritatis 
ber of witnesses, poat, § 2032. ignorant '); Coke, in Calvin's Case, 7 Rep. 

§ 1116. 1 'Nulhlm vslere fredus cum hosti- 2 a, 17 a (hAll infidels are in law 'perpetui 
bus religionis.' Different phases are in inimici',... for between them, as wi th 
the following works: Grotius, Dc Jure Belli the devils whose subjects they be, and the 
et Pacis, b. II, c. 15, § 8: Phillimore, Inter- Christian, there is perpetual hostilit;;' and can 
national Law, 3d ed., vol. II, p. 74: Hallam, be no peace"). Chief Justice Willes, ill 1745, 
Literature of Europe, II, 163, 176, 179. in that great landmark of enlightened legal 
Hallam, Middle Ages, II, 103: Laurent, opinion, the case of Omichund 11. Barker (1 Atk. 
Histoire du droit des gens, ed. 1865, X, 439: 21), commenting on this doctrine of Coke's 
Lecky, Rationalism in Europe, II, 111; as contrary to "common humanity", declared 
Hinsehius, Kirchenrecht, VI, pt. I, p. 99, § 364; tha t .. the devils, to whom he [Coke) has de
Decretalium Greg. IX, lib. V, til. VII, De livered them [the Pagans), could not have 
Haereticis, c. 1 (' Dubius in fide infidelis est, suggested anything worse.'~ 
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It is no doubt true that certain races are less strongly moved to constant 
truth-speaking than are others; and the causes, sociological and physiologi
cal, are sometimes not difficult to analyze.:! But it is by no means certain 
that the English-speaking peoples are the most veracious; it is probable 
(according to travellers' reports) that some others excel them; so that the 
difference becomes mere1y a question or degree. Moreover, the quality of 
truth-speaking is only one part of the larger trait of honesty and loyalty in 
general; and, among the other qualities which go to make up that larger 
trait, there are certainly some in which the Occidental peoples are not much, 
if at all, superior to some of the Oriental peoples. Again, whatever comparison 
can be made at all between Occidental and Asiatic or African peoples, as 
to their standards of veraciousness, ought to be based 011 the respective 
practice of each people among its own members, i.e. the Chinese dealing with 
the. Chinese, the German with the German, and so on; because there has 
everywhere and always been a tendency (rooted in human nature), as between 
aliens, to abandon reciprocally their own native standards, which they would 
have observed towards their own people; ana. thus such dealings afford no 
criterion for judging the normal standard o( their people. .Add to this, 
finally, that the classes of native persons witll whom the resident alien comes 
into contact are usually the less scrupulous and honorablei and it will be 
unde~tood that such observers have decidedly less trustworthy sources for 
formit.g a judgment upon the people as a -whole, -and that thus .the reports 
which they send -home are by no means a sound basis for public opinion 
and legislative enactment.3 Taking all these considerations together, 
it may be concluded that any judgment of condemnation for the testimony 
of aliens in general, or of a particular race of people, is likely to be, in the 
first place, absolutely incorrect, as not founded on facts; in the second place, 
relatively unjust, as assuming a superiority of honesty which can only be 
hypothetical; in the third place, unwise, as tending merely to perpetuate ill~ 
feeling and misunderstanding; and, finally, unsound in principle, as exclud-

• 

% Some of them have been noted by Ole .. It is a mortifying fact that. were a balance to 
present writer in an article in the American be struck between the aggregate IOBse::! suffered 
Law Register. N. s .• 1897. pp. 437.445, entitled by Americans from Chinese pirates, Chinese 
"The Administrntion of Justice in Japan.' thieves and debtors, on the one hand. and, on 

From the point of view of logic and PBY- the other. the injuries inflicted on Chinese 
ehology as applicable to argument before merchants. tradesmen, compradors. and citi
the jury (not the rules of Admissibility). sce zens in the non-payment of debts honestly 
the materials collected in the present author's due them by American merchants. agents. 
"Principles of Judicial Proof, as given by shipmasters, mlll"iners, etc., we should find 
Logic, Psychology, and General Experience that balance to our debt in. a ratio of full 90 
and illustrated in Judicial Trials" (1913). per cent. I speak advisedly. On the score, 
§ 164-171. too, of official fidelity and punctuality in 

3 To offer here the authorities for the above fairly carrjing out their treaty obligations 
generalizations would be to go too far astraY. as against their own countrymen, I apprehend 
But the extent of material to support them that the consular officers of America and 
would probably be surprising to most persons; Europe ha,') been guilty of as many and as 
the follo\\ing may serve as a single illustra- serious laches as can be produced against the 
tion: Hon. C. W. Bradley, LL.D., in a report native magistracy of China in their official 
in H. Ex. Doc. 29, p. 176, 40th Cong., 3d sess.: shortcomings towards foreigners.'~ 
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§ 516 TESTIMONIAL QUALIFICATIONS [CHAP. XXI 

ing indiscriminately a mass of testimony which ought rather to be weighed 
and credited in each individual instance for what it may seem to b:! 
worth.4 

Such exclusion of testimony, nevertheless, has existed, at one time or 
another, in four forms: 

(a) Alie.,1UJ, in general. It would seem that at one time in our history, for 
some purposes at least, a ban had prevailed against aliens as witnesses.5 

But this primitive notion has long since ceased to have any recognition; 6 

except, to be sure, in our Federal naturalization statute.7 

(b) Negroes. By the laws of the Southern States, before the Civil War, 
persons of the negro race were disqualified from testifying, either absolutely' 
or only in proceedings against white persons; and even in some of the North
ern and Western States the same rule obtained.s It does not seem to have 
been regarded as abrogated by implication through the Fourteenth Amend
ment to the Federal Constitution;9 and such laws existed in at least one 
Southern State as late as 1876.10 They now remain no longer in any juris
diction, except perhaps Nebraska.ll 

• Compare what is said post, ~ 936, as to the 
discrediting of a witness by reason of race. 

6 Circa 1300, Waterford Custumal, c. 8 
(" No foreigner shall be a \\itness against a 
citizen, unless he has'n.:> other witness, or unleSs 
he has come in 0:. ship. etc/'), in Bateson'a 
Borough Customs, I, 168, Selden Society Pub .. 
vol. XVIII, 1904; 1571, Duke of Norfolk's 
Trial, 1 How. St. Tr. !J58, 1002 (Duke: "Is thl: 
Bishop of Ross a sufficient witne",: !lgnins~ me? 
There be points enough in the !aw to prove him 
no sufficient witness. lie i~ a straL1ger aud a 
Scot; a stranger can be no sufficient witness, 
much less a Scot; • • • if a Scot come into Eng
land without a passport, he may be a lawful 
prisoner. • • . (Bracton saith) they must be 
• legales " lawful men, and so cannot strangers 
be, as the bishops of Ross and Rodolph"; 
L. C. J.' Catlin: "Bracton indeed is an old 
writer of 'our law, and by Bracton indeed he 
may be a witness; a stranger, a bondman, may 
be a witness. Ask you all the Judges here." 
And the Judges affirmed that he may ...• 
Attorney Wilbraham: "This were a strange 
device. that Scots might not be witnesses; for so. 
if a man would commit treason, and make none 
privy but Soots, the treason were unpunishabl3, 
and 80 were a kind of men found out with 
whom a man might freely conspil:'e treason "). 

The early discrimination against Jews (Riggs' 
Select Pleas. StaulII, and Records of the Jewish 
Exchequer. p. 1; Selden Soc .• vol. XV. 1902) 
was another phae! I of the 88me attitude. 

11631, Lord Audley's Trial. 3 How. St. 
Tr. 401. 411 (a person who had not taken 
the oath of allegiance, held competent); 1634, 
Coke, Fourth Ill8titute, 279 (says that Brae
ton'e statement "is to be understood of an 
alien infidel "). 

7 U. S. Re,'. St. 1878. § 2165, cl. 6, being 
St. 1816, March 22. c. 32, § 2 (aliens appbing 
for naturalization must prove theif five years' 
residence by the oath or affirmation of citizens 
of the United States); 1892, Fong YUIl Ting v. 
U. S., 149 U. S. 698, 730. 13 Sup. 1016 (statute 
noted as valid); St. 1906, June 29, § 4, c.3592, 
Code 1919. § 3675 (natUralization laws re
vised; originally St. 1816, Mar. 22, above; 
beside the applicant's oath is required .. the 
testimonY of at least two credible witnesses, 
who are citizens of the U. S.", as to tho facts 
of residence, moral character, etc.); ib. § 10, 
Code 1919, § 3680 (in cnse of less than five 
years' residence in the State where petition is 
filed, etc., etc., the residence there may be 
established by two witnesses, and the residence 
elsewherc by .. two or more witnesses who are 
citizens of the U. S.". upOn notice to the 
Bureau, etc.). Compare § 2066. post. 

a In Iowa as late as the Code of 1855, § 2388. 
These statutes are collected in Appleton. Evi
dence. App. pp. 271-278. An interesting 
example will be found in Southard's Trial, 
Va., 1851. 2 Amer. St. Tr. 905, 907. 

• No authorities on the precise point have 
been found. 

10 Ala. Code 1876. 
11 Nebr. Rev. St. 1922. t 8835; quoted 

ante, '488. 
There is an exprel!8 prohibition against 

such exclusion in the following jurisdictions: 
U. S. Rev. St. 1878. U 81i8, 1078. now 
replaced by St. 1911, Mar. 3, c. 231, Judicial 
Code, § 186, Code 1919, U 1155, 1977; Tex. 
Rev. Civ. St. 1911. § 3688; W. Va. Code. 
Code 1914, c. 130. t 24. statutes are 
set out ante, § 488. 
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§§ 51&-531) MORAL CAPACITY § 516 

(0) Indians. In the course of our "benevolent assimilation" of the In
dian race that process which with its moral problems need at least not 
have been shadO\ved.' by excessive assumptions of virtuous superiority 12 

- there were a number of regions in which testimonial incapacity was by 
law predicated of the Indians,l3 These have now almost all disappeared in the 
course of erJightened progress.14 The traces that remain will probably per
sist so long as, in any part of the community, that public opinion is recog
nized which regards the Indian chiefl~' as an object of selfish e1.:ploitation 
and unscrupulous plunder; for this brutal spirit is likely enough to com,bine 
with greed for the Indian's land a distrust of his testimony.' 

(d) Chinese. No. statutory exclusion of the Chinese· race as witnesses 
seems ever to have obtained in any State law except that of California; and 
this has there disappeared since the Code of 1872. The condition of public 
feeling in that community ageinst the economic encr9achments of Chinese 

• 

laborers explains and e:x"tenuates .(while it may not excuse) this blunder in 
the policy of the testimonial law. But the just and eloquent denunciation 
which that law once received from a Federal judge 15 seems to have been for
gotten; for a shnilar law, though more_restricted ill scope, hm; since made 
its appearance in a place where it was less to be expected, namely, in the 
Federal statute-book .. 16 Of these statutes it can only be !i.aid that they do 
not come consistently. from a Legislature which in this series of enactments 
was itself breaking Rolemn treaty-faith with the very nation whose memb€rs 
it thus condemned as oath-breakers; and that the supposed special danger 
of perjury by Chipese attempting to evade those statutes of exile was pre
cisely w:hat might be expected from the people of any country when a hostilt! 
measure is attempted to be enforced by the harshest meansY 

12 Here, again, it would be impracticable to 
cite authorities upon the relative cerita of 
Indian chare.cter; the following will indicate 
how incorrect some of the ordinary notions 
are: Professor N. S. Shaler, "Kentucky", 
109: "In the early days, the Indian warfare 
was bingularly humane; they never outraged 
their women prisoners; and rarely bu tchered 
their captives. They had now learned a more 
brutal warfare from the whites. There can be 
no question that the Indian customs of war 
were debased by the example of their enemies." 

13 An early exception may be found in the 
Massachusetts Coloaial Laws (J. B. Thayer, 
in "A Chapter of Hist~ry". Harvard Law 
Review, IX, 1). 

l{ There apparently remains some sort of 
disqualification in the following statute: 
Nebr. Rev. St. 1922, § 8835; 1909, Pumphrey 
11. State, 54 Nebr. 636.122 N. W. 19 (a Japanese 
presumed competent under this statute). 

Indians are expressly made competent by 
Wash. R. & B. Code 1909, § 2147. 

Discrimination by reason of race is ex
pressly prohibited in W. Va. Code. e. 130. 
§ 24; see also Kan. Gen. St. 1915, § 5158 

• 

(lndiail3). These statutes are set out ante, 
§ 4S8. 

I~ 1867, Sawyer, J., in People v. Jones, 31 • 
Cnl. 573 (where the accused, robbing a China-
man. had said that it did not matter whether 
the latter recognized him, since a Chinamall 
could IlOt t~stify against him). 

15 U. S. St. 1892, May 5, c. 60, § 6, Code 
1919, § 3658 (Chinese claiming to remain in 
U. S. must prO\'e 'the fact of residence prior to 
passage of the act "by at least one credible 
white witness 00); 1892, Fong ~ i!e Ting v. 
U. S .• H9 U. S. G98. 726. 730, 742, 759, 13 Sup. 
1016 (statute held constitutional; three judges 
dissenting); U. S. St,. 1893. Nov. 3, c. 14, § 2. 
Code 1919, § 3645, amending § 6 of St. 1892 
(a Chinese re·entering as a merchant formerlV' 
residing here must prove his mercantile charac
ter by "two credible witnesses other than 
Chinese "); 1900, Li Sing 11. U. S .• 180 U. S. 
486. 21 Sup. 449 (statute applied). 

':;ompare the aut.horities post, § 2054, as to 
requiring COTl'otoration for Chinese testimony; 
and post. § 937, with reference t:> di,creditina 
a witness by reason of his race. 

n Of tho "grievous \Hong" of this statute 
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§ 517. TESTIMONIAL QUALIFICATIONS (CHAP. x.."ICI 

§ 517. (2) Sex. In spite ofthe example of some of the surrounding peoples, 
notably of Scotland,! there seems never to have been in the law of England 
any general testimonial disability based on sex.2 This failure to discriminate 
against women is perhaps another illustration of what has been sometimes for
gotten, that the oppressive civil disabilities, so often inveighed against, of 
women in England, had regard solely to the married state, and not to sex itself. 

§ 518. (3) Religion. The religious belief of a witness was of consequence, 
at common law, chiefly with reference to his ability or willingness to submit 
to the test of the oath a test wholly independent (as pointed O'"t post, 
§ 1823) of his testimonial capacity,l But there is an aspect in which the 
witness' religion may be considered as aft'ecting his testimonial capacity, 
namely, when the religion SUllcti07l.Y false testimony. Does the belief in such 
religion . termed by Be!ltham "cacotheism " 2 make its adherent so lIn
trustworthy that he ought not to be listened to at all? Upon the considera
tions already noticed under the foregoing topics,3 it would seem that even in 
this extreme case it is impolitic to exclude the witness; because he may per
haps tell the truth, and because the ordinary tests of untruth are sufficient to 
justify us in taking the risk of at least listening. The question is hardly 
likely to occur in practice; and yet, if the Jesuit, or the Roman Catholic in 
general, entertained this belief (as was sometimes formerly charged) that the 

• 

Church in certain situations sanctioned false testimony, the very case would 
seem to be presented. Nevertheless, at the time when that charge against 
Papists and Jesuits was generally believed in Protestant England, the Courts 
steadily refused to make it a ground of exclusion; 4 though it was conceded 

• 
to discredit the witness.6 The conclusion is, then, that no rule of exclusion 
for" cacotheists" (as distinct from theological incapacity to take the oath) 
has ever been recognized in our law. 6 

of 1892, Mr. Justice Brower, himself the son 
of a missionary, has said judicially (Fong Yue 
Ting v. U. S., 149 U. S. 698.744.13 Sup. 1016) : 
"In view of this enactment of the highest 
legislative body oi the foremost Christian 
nation, may not the tiloughtful Chinese dis
ciple of Confucius ask . Why do they send 
missionaries here'!'" 

§ 517. '1705, Captain Green's Trial, 14 
How. St. Te. 1199, 1292 (Scotland; "in crimes 
atrocious, occult, and excepted. a woman is 
never refused "). 

t It is true that, as late as 1627. Coke in the 
Commentary on Littleton (6 b; see also 29 b. 
158 b) says that "in some cases women are by 
law wholly excluded to bear testimony, as to 
prove a man to be a villein" (1285. 13 Edw. I, 
Brooke's Abridgment. De Nativo Habendo). 
But this likely refers to the even then obsolete 
process of .. trial by l\itnesses", and not to the 
witnesses in the modern sense, who had only 
!'orne into general use a century before Coke's 
time (po8t, § 575). The passage from Coke. 
quoted past. § 575, naming all the grounds of 
incompetency, does not name sex. For an in-

teresting summary of the disqualifications by 
sex in the Roman and other foreign systems of 
law, see Best, E,idence. § 64; Hinschius. Kirch
enrecht. VI, pt. 1. p. 98. n. 2. § 364. 

§ 618. I The authorities upon capacity to 
take the oath are collected post, §§ 1815-1829. 

I Rationale of Judicial Evidence, b. IX, pt. 
III, c. V, § 2 (Bowring's ed., vol. VII. p. 423) ; 
h. I, c. XI, § 7 (vol. VI, p. 271); Introductory 
View olthe same. c. XXI, § 3 (vol. VI. p. 106). 

• See also the passage from Bentham, 
quoted post. § 519. 

'1679. Whitebread's Trial, 7 How. St. Tr. 
311 •. 361. 379 (Witness: .. I hope a Roman 
Catholic may be a lawful witness"; L. C. J. 
Scroggs: "Yes, I deny it not "); 1685, Oates' 
Trial, 10 id. 1079, 1192. 

6 Posl, § 936. There was a discrimination 
against Jews in Norman times; but this was 
probably due to their alien character (arne, 
§ 516, n. 5). 

I The only contrary expression was prob· 
ably used of oath-capacity; 18:13. O'Neall, J., 
in Anon., 1 Hill S. C. 258 (" the belief of a wit- • 
ness that he was not bound on oath tG> tell the 

• 
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§§ 515-5311 MORAL CAPACITY § 519 

§ 519. (4) Infamy, by Conviction of Crime; History and General Policy. 
The disqualification of a person who has been convicted of crime seems not 
to have been fully established in our law until well on into the 1600s; al
though the readiness of the Crown lawyers in treason trials to favor all te,sti
mony for the prosecution, however tainted, may serve to explain the earlier 
instances of its admission in criminal cases as exceptions to 'a general rule. It 
is firmly enough established, and some learning about it already exists (though 
not without marks of novelty), by the end of the 1600s.1 

The thought underlying this exclusion is nowadays plain enough; the man 
who has been guilty of a heinous crime cannot be trusted in any respect, 
therefore cannot be trusted in his testimony. This thought is one which 
might be supposed peculiar to the social stratification of England, where class 
degradl:ion was of itself a serious source of untrustworthiness,2 and where 
a judicial accusation of crime was in fact a perquisite chiefly of the "lower 
classes." 3 But the earl~' prevalence of the same notion of incompetency in 
other systems of law, and its persistence in many of the Southern commu
nities of our own modern democracy, indicate that there is something generic 
and universal in its origin. Perhaps this generic feature was confined to 
the effect of infamy asltJ)llDishment for crime, while its mQral sig~':Lifl!?ance 
as a sOlirce of distrust in tcstimon~' was peculiarl)' marked in English condi
tions. At any rate, in one respect at least, English social facts affected its 
scope; for one of its irrational and inconsistent limitations, naIilely, that the
judgment of convictiQn, and not the actual gui}t, caused the disqualification, 
may be accDunted for by remembering the English tendency (noted in other 
con'nections also, po/tt, § 982) in socillilife to ignore. offences so long as they do 
not bring the offender to the formal ignominy of legal condemnation, i.e. to 
accept an external, not an internal, standard. of guilt.- No doubt, this same 

• 
limitation rested to some extent on the notion of disqualification as a part of 

• 

the punishment for the crime, i,e. that the "jufa.lIIY ~', or degradation, which 
by these social stapdards must follow immediately upon judgment of guilt, 
should naturally involve an exclusion from equal status in the witness-box.4 

truth would, if coming from his own lips, render 
him incompetent to be sworn"). 

§ 519. 11613, Browne ~. Crsshaw, 2 
Bulstr. 154 (two persolls attainted of felony 
were excluded; for, per Coke, C. J .. "he is not 
a fit person to serve of a jury. nor yet to be an 
indifferent witness; and by the same renson the 
testimony of such a one for a witness in all cases 
is to be rejected "); 1616, Earl of Somerset's 
Trial. 2 How. St. Tr. 965, 985 (illustrating the 
practice of using the sworn testimony of a COil· 

victed accomplice); 1637, Bishop of Lincoln's 
Trial, 3 How. St. Tr. 804, 807. 812 (an ob
jection that a witness had heen "sentenced iii 
the Star Chamber", was overruled. since it was 
not .. for any matter of perjury. or crime 
that should take his testimony"). 

2 Post, § 575. Compare our traditional. 
phrase "of poor but honest parents." 

The earlier class-distinctions seem to have 
had some such disqualification attached; 
weavers and fullers. in the 12005. could not bear 
witness against a fre!.' man: Beyerly Town 
Doruments. cd. Leach, Introd. p. xlv. text p. 
134 t1209 A.D •• Selden Society Pub., vol. XlV. 
1900). 

3" Most accused persons arc poor, stupid. 
and helpless "(Stephen. History of the Criminal 
Law. I. 442). 

«On the history of the various meanings of 
"infamy" and "infamous", as importing con
sequences of punishment and disqualification of 
various sorts. see the learned essay of Professor 
Henry Schofield, "Cruel and Unusual Punish
ment" (1911. Illinois Law Rev. V, 321; re
printed in his .. Essays on Constitutional Law 
and Equity", 1921). 
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Nevertheless, in whatever degree the disqualification may have been thought 
Qf as a part of the punishment of the offender himself, it was obvious that this 
theory could not of itself justify the incidental punishment of innocent persons 
who might need the convict's testimony; and hence the justification had 
ultimately to be founded on some more acceptable reason. Hence, as soon 
as the rule begins to be reasoned about, we find it placed upon the more plausi
ble theory of actual 1110ral turpitude, i.e. the person is to be excluded because 
from such a moral nature it is useless to expect the truth, a notion which 
at least avoided the fallacy of the punishment-theory, and came finally to 
be put forward as the orthodox one of the common Jaw: 

Ante, 1727, Chief Baron GILBERT, Evidence, 139: "The second sort of persons exeluded 
from testimony for want of integrity are such as are stigmatized. Now there a, several 
crimes that so blemish that the party is ever afterwards unfit to be a witness, .. and 
the reason is very plain, because every plain and hOJJest man affirming the truth of any 
matter\under the sanetion and soleml!ity of nn oath is entitled to faith and credit, ... 
but where a man is convicted of falsehood nnd other cl'imes against the common prin
ciples of honesty anrllnunanity, his oath is of no weight, becnuse he hath not the credit of 
a witness, . . . and he is rather to be intended as a man profli~ate and abandoned 
than one under the sentiments and convictions of those principles that teach probity and 
veracity. " 

1824, Mr. TllOTTUUJ Starku~, Evidence, S:3: "Since the object of the oath is to bind the 
conscience of the witness, . . . it follows also that the testimony of a person who' by 
the turpitude of his ('ondu('t bas shown that he is regardless of all laws both human and 
divine ought not to Iii! reeeh'ed, filr it ('annot. reasonably be expected that such a person 
would regard the obligation of an oath." 

1810, Chief Justice Swwr, Evidence, 52: "Persons convicted of ('rimes evincive of a 
want of regard for those IIloral and religious principles that constitute the obligation of an 
oath are excluded froUl testifying." 

This theory, plausible enough at first sight, and calculated to persist until 
general social conditions permitted a different sort of reasoning to obtain 
recognition, sufficed to maintain the common-law doctrine in full force until 
the time of Bentham. His lucid exposition of its shortcomings and his de
termined attack upon its fallacies proved irresistible. The almost complete 
disappearance of this disqualification from Anglo-American law in the last 
century has been due to those arguments, first promulgated by him, of which 
the following are salient passages: 5 

1827, Mr. Jeremy Bentham, Rationale of Judicial E\'idence, h. IX, pt. III, c. III (Bow
ring's cd. vol. VII, pp. 406 If,): "Improbity. in whatever shape or degrec, is still farther 
[than iI.terestJ from being n proper ground of exclusion. • .. Let us begin with perjury. 
In perjury may be secn by far the strongest case : the case in which the pretence for ex
clusion on the score of security against deception wears the fairest outside •• " Perjury, 
in addiHon to the prevalence of the ordinary motives on some individual occasion or occa
sions, indicates the particular species of delinquency into which the individual has thus 

, These arguments will be found epitomized 
in tbe treatise of Chief Justice Appleton of 
Maine, on Evidence (1860), c. Ill. Similar 
ones were published (circa 1823) by Mr, Justice 

Edward Lh'ingston of Louisiana, in bis intro
ductory Report to the Code of Evidence 
<Work!!. cd. 1872, 1,468). 
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been impelled; viz. mendacity: the very species by which the most plausible of aU pre
tences for exclusion on the ground of improbity is afforded. In any other case, the argu
ment for the exclusion is no more than this: He has violated the obligations of morality ill 
some sorts of ways; therefore it is more or less probable that he will, upon occasion, violate 
them in this sort of way. In the case of mendacity it runs thlls: He has violated the obli
gations of morality not only in other sorts of ways, but in this very sort of way, on former 
occasions; therefore it is more or less probable that so he will on the occasion now in hand. 
For suspicion, a most perfectly proper ground; for rejection. none whatever. Reasons: 
those already mentiont-d [for interest and the like]; to which may be added those which 
follow. [1) In this line of delinquency, beyond most, if not all others, the scale is lengthy, 
the degJ ecs are numerous. . .. To all these different levels the eye of judicial suspicion 
has the power of adjusting itself. Exclusion knows no gradations: blind and brainless, it 
has but one altemath'e; shut or open, like a vnh'c; up at down, Iikc n steam-engine .... 
[2) When the door of the witness-box is shut against:\ Ifroposed witness on this score, it is 
generally on thc ground of some single transgression of this sort. But n single transgression 
of this sort, what docs it pro\'e'! . ., That on onc assignable occasion thc convict 
has been known to fall into that sort of transgression, which every human adult must also 
ha\'e fallen into, more times than one, on occasions assignable or unassignable. 'I said', 
says the Psalmist, 'I said in my \\Tath, all mcn are liars.' It was in his wrath that the ob
servation came from him; but he need not have wished to retract it in his coolest moments. 
From a singlc lie told in the course of ever so long a life, a man may, without any grammati
cal impropriety, be denominated a liar. . .. Upon the whole, he who considers how 
few in comparison 'lre the occasions in which any advantagc (howsoever impure, and over
balanced by ultimate disadvantage) is to be gained by falsehood, will, I imagine, join with 
me in the opinion. that, from the mouth of the most egregious liar that ever cxisted, truth 
must havc issued at least a hundred times. for once that falsehood, wilful falsehood, has . 
taken its place. • .. What I am contending against (let it never be out of sight) is 
absolute rejection: rejection in all cases: not suspicion and distrust. [3) The very re
pugnance, with which it is but natural the reader should have received the proposition of 
opening the door of justice to testimony of this tainted kind, is a sort of proof and earnest 
of the safety of the Pleasure. . .. So broad, so p~ominent is the stigma so conspicu-
ous and impressivc the warning which it gives, the danger is, 110t that the man thus dis-- -tinguished should gain too ml1ch credence, but that he should not gain enough. 'Frenum 
habet in .comu.' [4] Suppose an inexorable door shut against him; or, although open, 
suppose an inexorably dev,f ear turned to him; and observe the consequence: that crimes, 
all imaginable crimes. may be committed with impunity, with sure impunity, on his person 
and in his presence. . .. [5) Infamy, and (as a visible sign or infamy) exclusion from 
the sanctuary of justice. . . . one of the instances, which, in but too great number, 
may be found in the English as well as other established systems, of the sort of punishment 
which has been ('ailed mUt-aealed punishment: punishment' in alien am personam': a sort 
of punishment which, in this particular application of it, may be styled chance-medley pun
ishment. The punishment does not fall upon the witness who is disqualified, but upon all 
persons who may have need of his evidence. A certain person has offended, and, to add a 
sting to his punishment, an unoffending crowd is collected below, and a pailful of punish
ment is thrown down upon their heads out of a window. An innocent stranger is laid hold 
of, and a sword run through his body, that with the point of it a useles.') scratch may be 
given to the caitiff who has provoked all this vengeance. • .' [6] If from that modi
fication of improbity which.consists in a breach of veracity on the very sort of occasion in 
question (viz. judicial testimony), no .sufficient ground for exclusion can be deduced, much 
less (it is evident) can it, from improbity manifesting itself in any other shape. . •. A 
sample or two must serve instead of a complete list. To judge of offences by punishments, 
the most detestable oLmankind shoul!!.be found in the class of traitors. • .• During -
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the warfare between the Two Roses, that is, from generation to generation, the good 
people of England, good and bad together, were alternately loyalists and traitors: conse
quently, if the men of law were fit to be believed, in all that time scarce a man in the country 
that was fit to be believed. Look back, as ahove, to a lew hundred years' distance in the 
track of time, you see a whole nation composed of traitors. Look on to few hundred de

distance in the track of space, you may see a whole colony composed of felons: and 
felons not 'in posse' merely, like the traitors, but I in esse', duly convertcd into that stnte in 
due form of law. Upon the evidence of this or that one of those felons, this or that other 
of them has from time to time suffered death: murdered, thereby, or not murdered, is a 
question I leave undiscussed for the amusement of those who sent them there. . .• Take 
homicide in the way of duelling. Two men quarrel; one of them calls the other a liar. So 
highly does he prize the reputation of veracity, that, rather than suffer a stain to remain 
upon it, he determines to risk his life, challenges his adversary to fight, and kills him. Juris
prudence, in its sapience, knowing no difference between homicide by consent, by which 
no other human being is put in fear and homicide in pursuit of a scheme of highway 
robbery, of nocturnal housebreaking, by which eyery man who has a life is put in fear of it, 
-has made the one and the other murder, and consequently fclony. The man prefers 
death to the imputation of a lie, and the inference of the law is, that he cannot open his 
mouth but lies will issue from it. <'Such are the inconsistencies which are unavoidable in 
the application of any rule which takes improbity for a ground of exclusion. Take it for a 
ground of suspicion only, all these absurdities arc avoided. ';'.. If the legislator had 
his choice of witnesses upon every occasion, and witnesses of all sorts in his pocket, he would 
do weIl not to produce any, upon any occasion, but such ovcr whose conduct the tutelary 
motives exercised despotic sway; in a word, to admit no other men for witnesses than per
fect men. But perfect men do not exist: and if the earth were covered with them, delin
quents would not send for them to be witnesses to their delinquency. In such a state of 
things, then, the legislator has this option, and no other: to open the door to all witnesses, 
or to give license to all crimes. Fo!' all purposes, he must take men as he finds them: and, 
for the purpose of testimony; he must take such men as happen to have been in the way to 
see, or to say they have been in the way to see, what, had .it depended upon the actors, would 
have been seen by nobody." 

There can be, then, no justification for the disqualification of a person by 
reason of conviction of crime; and legislation has now in most jurisdictions 
recognized this, with more or less thoroughness, by abolishing the common Illw 
rule. In a few jurisdictions, nevertheless, it remains in full scope (though 
defined by statute), and in some others it is retained for the crime of perjury 
(quoted in full, ante, § 488). These anachronisms ought not to be longer 
countenanced: 

1902, RIDDICK, J., in Vance v. State, 70 Ark. 272, 68 S. W. 37: "We take this occasion, 
also, to call attention to the backward state of the law in this State in reference to the com
petency of witnesses convicted of felony. The statutes which render such witnesses incom
petent belong to a class of antiquated laws which suppress evidence, and which the wisdom 
of modern ages has discredited and shown to be unreasonable and injurious. They are of 
the same class as the laws which formerly forbade the parties to the suit from testifying, 
and closed the mouth of the defendant on trial for his life, and should be repealed, as these 
laws have been repealed, for such matters should go only to the credit or impeachment of 
the witness, not to the exclusion of his testimony. There is no valid reason why a person 
who knows anything material to the decision of a case on trial should not be permitted to 
tell it, whatever' may be his character, the jury being allowed to weigh his testimony in 
connection with his character and antecedents. These statutes not only suppress evidence, 
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but the application of them often presents difficult and doubtful questions, which, being 
decided in the hurry of trial, frequently result on appeal in reversals, and in this way justice 
is often thwarted. There are very few States~ that now retain such laws, and we think our 
legislators might well consider whether they should not be repealed in this State also." ' 

• • , • 

§ 520. Kind of Crime that Disqualifies. l 

1842, Professor Simon Greenleaf, Evidence, § 373: "It is a point of no small difficulty 
to determine precisely the crimes which render the perpetrator thus infamous. The rule 
is justly stated to require, that 'publicum judicium' must be upon all offence, implying 
such a dereliction of moral principle, as carries with it a conclusion of a total disregard to 
the obligation of an oath." 2 But the difficulty lies in the specification of those offences. 
The usual and more general enumeration is, trea:lOn,jelony, IYld the 'crimen fal.si.'3 In 
regard ~o the two former, as all treasons, and almo.st all felonies were punishable with 

• 
death, it was very naturill that crimes, deemed of JlO grave a character as to render the 
offender unwortJty to live, should be considered as rendering him unworthy of belief in a 
Court of Justice. But the extent and meaning of the term, 'crimen falsi,' in our law, is , -
nowhere laid down with precision. In the Roman Law, from which we have borrowed 
the term, it included not only forgery, but ever~ species of fraild and deceit.· If the of
fen'ce did not fall under any other, head, it was called 'stellionatus',5 which included 'all 
kinds of cozenage and knavish practice in bargaining.' But it is clear, that the Common 
Law has not employed the' term in this e~tensive sense, when applying it to the disquali
fication of witnesses; because cOl1v~ctions for many offences, clearly belonging to the 
'(,rimen falsi' of the civilians, have lIot this clfect. Of this sort are deceits in the quality of 
provisions, deceits by false weights ami measures, conspiracy to defraud by spreading 
false news,6 and several others, On the other hand, 'it has been adjudged, that persons 

§ 520. I This topil'. being practically al- suit of another by money. &1" •• answering to the 
most obsolete, and destined soon to become common law crime of maintenance. Wood, 
entirely so. may he here sufficiently expounded Instit. Ci"il Law. p. 282, 283; Halifax. 
by quoting the words of Professor Greenleaf, Analysis Rom. Law, p. 134." 
whieh ha"e served to guide our Courts in their 5 "Dig. lib. 47, tit. 20. 1. 3. Cujac. (in 
rulings since 1842. Those passages, including locum) Opera, tom. ix. (Ed. supra) p. 2224. 
such notes as arc here reproduced. arc placed in Stellionatus nomine significatur omne crimen. 
quotation marks; the scanty modern rulings quod nomen proprium non habet. omnis fraus. 
arc added without such marks. qure nomine proprio "acat. Translatum autem 

2" 2 Dods. R. 186. per Sir \Ym. Scott." esse nomen stellionatus, nemo est qui nesciat. 
3 "Phil. & Am. on E"id. p. 17; 6 Com. Dig. ab animali ad hominem "afrum. et deeipiendi 

353. Testmaigne, A. 4, 5; Co. Lit. 0. b.; 2 Hale. peritum: lb. Heinec. ad Pando Pars "ii, § 147. 
P. C. 277; 1 Stark. Evid. 94, 95. A con\iction 148; 1 Brown's Civ. & Adm. Law. p. 426." 
for petty larceny disqualifies. as well as for 6 "The Ville de Varsovie, 2 Dads. R. 174, 
grand larceny: Pendock V. Mackinder. Willes' but soo Crowther 11. Hopwood. 3 Stark. R. 21." 
R. 665"; accord, for grand larceny. 1899. The following crimes have been held passed 
State 11. Clark. 00 Kan. 450. 56 Pac. 767. upon as sufficient or not to disquaUfy: 1908. 

4" Cod. Lib. 9, tit. 22. ad legem Corneliarn U. S. D. Sims, C. C. N. D. Ala .• 161 Fed. 1009 
de falsis. Cujac. Opera, Tom, ix. in locum. (embezzlement; careful opinion by Hundley. 
(En. Pn. .. TI. A. D. 1839. 4to. p. 2191-2200); J.); 1912. Keliher 11. U. S .• C. C. A .• 193 Fed. 8 
1 Brown's Ci". & Adm. Law, p. 425; Dig. lib. (conviction of a misdemeanor subjecting to 
48. tit. 10; Heinee. in Pando Pars vii. ~ 214- imprisonment for more than a year. held not to 
218. The' crimen falsi'. as recognized in the disqualify); 1913. Maxey v. U. S .• 8th C. C. A .. 
Roman Law. might be committed. 1. by words. 207 Fed. 327 (conviction for fraudulent use of 
as in perjury; 2. by writing. as in forgery; the mails. held to disqualify); Com. 1). Dame, 
3. by act. or deed; namely. in counterfeiting 8 Cush. Mass. 384 (mali<!iously obstructing 
or adulterating the public money. in fraudu- railroad cars. not sufficient); 1910. Hawkins 
lently substituting one child for another, or a v. U. S .• 3 Ok!. Cr. 651, lOS Pac. 561 (murder
supposititious birth, ' or in fraudulently per- conviction disqualifies; here on a case arising 
8(mating another. in using false weights or from Indian Territory); 1897. State 1). Green. 
measures, ' in selling or mortgaging the same 48 S. C. 136.26 S. E. 234; (fraudulently dispos
thing to two several persons. in two several ing of a erop subject to lien. not sufficient); 1918, 
contracts, and in officiously supporting the Cooper Grocery Co. ", Neblett. Tex. Civ. 
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are rendered infamous, and therefore incompetent to testify, by having been convicted of 
forgery,7 perjury, subornation of perjury,8 suppression of testimony by bribery, or con
spiracy to procure the absence of a witness,9 or other conspiracy, to accuse one of a crime,lo 
and barratry.1I And from these decisions it may be deduced, that the 'crimen falsi' of 
the Common Law not only involves the charge of falsehood. but also is one which may 
injuriously affect the administration of justice, by the introduction of falsehood and fraud. 
At least it may be said, in the language of Sir William Scott,12 'so far the law has gone, 
affirmatively; and it is not for me to say where it should stop, negatively.'" 

§ 521. : Judgmont, not Guilt, 

1842, Professor Si1TWn' Greenleaf, Evidence, § 375 : 1 "We have already remarked, that no 
person is deemed infamous in law, until he had been legally found b'llilty of an infamous 
crime. But the mere verdict of the Jury is not sufficient for this purpose; for it may be 
set aside, or the judgment may be arrested, on motion for that purpose. It is the judgment, 
and that only, which is received as the legal and conclusive evidence of the party's guilt, 
for the purpose of rendering him incompetent to testify.2 And it must appear that the 

App. ,203 S. W. 365 (conviction for selling Cushman D. Loker, 2 Mass. 108 ; Castellano D. 

liquor without paying the federal revenue tax, Peillon, 2 Mart. La. N. B. 466"; 1901, Yatesv. 
imposing a sentence of hard labor; held not an State, 43 Fla. 177, 29 So. 965 (there must be a 
infamous crime, and therefore not to disqualify judgment or sentence); 1915. State v. Marshal1, 
under P. C. § 55}. 95 Kan. 628, 148 Pac. 675 (conviction of 

7" R. v. Davis, 5 Mod. 74." perjury, sentence to the penitentiary, and 
• "Co. Lit. 6, b.; 6, Com. Dig. 353, Talm. release on parole does not disqualify; the 

A. 5." "civil rights ... are not suspended until 
I "Clancey's case, Fortesc. R. 208; Bushell the actual incarceration begins," distinguishing 

v. B!lrrett, Ry. & M. 434." prior cases); 1851, Smith D. Brown, 2 Mich. 
10" 2 Hale, P. C. 277; Hawk. P. C. b. 2, 161, 163 (verdict of perjury offered against B. 

c. 46, § 101; Co. Lit. 6, b.; R. D. Priddle, 2 to overthrow his answerin equity on the matter 
Leach, Cr. Cas. 496; Crowther v. Hopwood, for which he was found guilty of perjury; ex-
3 Stark. R. 21, arg.; 1 Stark. Evid. 95; 2 Dods. eluded, because pending a motirm in arrest of 
R. 191." judgment B. had died; cases cited additionally 

II" R.I1. Ford, 2 Salk. 690; Bull. N. P. 292. to those above); 1888, Arcia v. State, 26 Tex. 
The receiver of stolen goods is incompetent as a App. 193,9 S. W. 685 (judgment on the v('rdict, 
witness; see the trial of Abner Rogers, p. 136, not followed by sentence, held insufficient under 
137. If a statute declare the perpetrator of a local statutory provisions); 1888, Woods v. 
crime' infamous'. this, it seems, will render him State, 26 Tex. App. 490,508, 10 S. W. 108 (con
incompetent to testify: Phil. & Am. on Evid. trary result reachcd.where sentence was lacking, 
p. 18; 1 Phil. Evid. p. 18; 1 Gilb. Evid. by for an offence punishable only by fine); 1893, 
LolIt, p. 256, 257." Jones D. State, 32 Tex. Cr. 135, 22 S. W. 404 

II .. 2 Dods. R. 191. See also 2 Russ. on (following Arcia D. State); 1896, Evans v. 
Crimes, 592, 593." Compare the same ques- State, 35 Tex. Cr. 485, 34 S. W. 285 (same); 
tion as it arises from the use of conviction of 1900, Flournoy D. State, Tex. Cr. ,59 
crime to impeach a witness, poBl, ~ 980; the S. W. 902 (same); 1907, Rice D. State. 50 
definition may in that case be somewhat dir- Tex. Cr. 648, 100 S. W. 771 (verdict without 
ferent. sentence does not disqualify); 1918, Burnett 

§ J See note I, § 520. ante. D. State, 83 Tes. Cr. 97, 201 S. W. 409 (simi-
2 ENGLAND: "6 Com. Dig. 354, Teatm. A. lar). 

5; R. v. Castel Careinion, 8 East 77; Lee v. It would follow that, if judgment appears 
Gansell, Cowp. 3; Bull. N. P. 292; Fiteh v. to have been rendered, the party offering the 
Smalbrook, T. Ray. 32"; 1867, R. D. Webb, 11 witneBII must show that it has been Tetcrsed 
Cox Cr. 133, Lush, J. (convict under death- or the offence pardoned: 1878, State D. How
sentence, disqualified, because under the old ard. 19 Kan. 507, 509; 1899, State v. Clark, 
law a person attainted and sentenced to death 60 Kan. 450, 56 Pac. 767. 
was deemed civilly dead). CANADA: 1915, R. D. But a mere showing that an appeal has 
Kuzin, 21 D. L. R.378, Man. (murder; a person been taken should not suffice: 1900. Best 11. 

convicted of murder and sentenced to death, Best, 22 Wash. 695, 60 Pac. 58 (conviction suf
held qualified as a witness; careful review of fices, though a pending appeal results later in 
the subject by Cameron, J. A.); UNITED reversal of judgment; yet in such case con
STATES: "People 11. Whipple, 9 Cow. N. Y. tinuance should be allowed). Contra: 1898, 
707; People II. Herrick, 13 Johns. N. Y. 82; Stanley 11. State, 39 Tes. Cr. 482, 46 S. W. 
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judgment was rendered by a Court of competent jurisdiction.3 Judgment of outlawry for 
treason or felony will have the same effect j ~ for the party, in submitting to an outlawry, 
virtual1y confesses his guilt j and so the record is equivalent to a judgment upon confession. 
If the guilt of the party should be shown by oral evidence, and even by his own admission 
(though in neither of these modes can it be proved, if the evidence be obj<'Cted to), or, by 
his plea of guilty, which has not been followed by a judgment,1i the proof does not go to 
the competency of the witneS3, however it may affect his credibility." e 

§ 522. S8 1Oe: Conviction in Another Jurisdiction. 

1842, Professor Simon. Greenleaf, Evidence, § 376: 1 "Whether judgment of an in
famous crime, passed by a foreign tribunal, ought to be allowed to affect the competency 
of the party as a witness, in the Courts of this country, is a question upon which jurists are 
not entirely agreed. But the weight of mrulern opinion seems to be that personal disq?ali. 
fieations not law of nature but from the positive law of the 

-"-'-::.;. 

any it has been upon 
great a conviction and sente~ce for a felony in one of the United States, 
did not render t~e party incoll1petent as a wijness, in the Courts of another State j though 
it might be shown in diminution of the credit due to his testimony." 3 

• • • 

645 (disqualified only after sentence acccpted 
or judgment affirmed); 1898. Foster v. State. 
39 Tex. Cr. 399. 46 S. W. 231 (not dis· 
qualified pending appeal taken; the objector 
to show that the appeal had been dismissed). 

A remarkable instance of enlightened 
judicial legislation is the follo\\;ng: 1916. 
Rosen 11. U. S .• 2d C. C. A .. 237 Fed. 810 (sen. 
tence to the Elmira reformatory. held not a 
disqualifying com;ction; .. the tendency of 
modern thought is towards the abolition of 
the archaic Nles"; Ward. J .• diss.). 

3" Cooke v. Maxwell. 3 Stark. R. 183." 
( .. Co. Lit. 6. b.; Hawk. P. C. h. 2. c. 48. 

§ 22; 3 Inst. 212; 6 Com. Dig. 354. Tes/m. 
A. 5; 1 Stark. Evid. 95. 9G. In Scotland it is 
otherwise: Tait's Eviu. p. :347." 

6 .. R. v. Hinks. 1 Den. Cr. Cas. 84". 2 C. 
& K. 462; 1919. Fitter v. U. Soo 2d C. C. A .• 
258 Jo'ed. 567. 5i5 (person pleading guilty. 
but not sentenced. is not disqualified). 

I .. R. 11. Castel Careinion. 8 East 77; Wicks 
11. Smnlbroke. 1 Sid. 51; T. Ray. 32. B. c.; Peo. 
pie v. Herrick. 13 Johns. N. Y.82." Compare 
the same question in relation to the impeach
ment of a witness. post. § 980. 

Whether the judgment may he proved by 
asking the witness on cross-examination. i.c. 
otherwise than by a certified copy of the record. 
depends upon a different principle. examined 
post • • 1270. 

Whether the conviction prevents the use of a 
depo8ition taken before conviction or the proof 
of an attCJIling aiQnaturc affixed to Il will or deed 
hefore conviction. involves other principles. ex
amined post. §§ 1409. 1506. 

§ 522. 1 See note 1. ante. § 520. 
: "StorY on Confl. of Laws. U 01.92. 10!. 

620-625: Martens's Law of Nations. B. 3. c. 3. 
n 24.25." 

3 .. Com. u. Green. 17 Mass. 515. 539-549"; 
proceeding upon (1) the difficulty of raising an 
issue as to the record. (2) the diversity of ideas 
as to criminal conduct in different countries. 
(3) the harchlhip of disqualifying by old Ilnd 
forgotten offences in other lands. (4) the prin
ciple that penal laws ha"e no effect beyond the 
jurisdiction, (5) the fact that infamy is a pun
ishment as well as stigma on character. 

Accord: 1891. Logan ". U. S .• 144 U. S. 
303. 12 Sup. 617: 1016. Brown 11. U. S .• 6th 
C. C. A .• 233 Fed. 353 (conviction of felony in a 
Tennessee court. held not to disqualify a wit
ness in a Federal court sitting in Tennessee); 
1916. Rosen v. U. S .• 2d C. C. A .• 237 Fed. 810 
(but. per Ward. J .• only. comiction for forgery 
in N('w York. held to disquality in the Federal 
District Court sitting in New York); 1905. 
Robinsolll1. State. 50 Fla. 115. 39 So. 465 (con
viction not shown to be in a court of the State. 
held not to disqualify under Rev. St. 1892. 
§ 1096); 1920. Day v. Lusk. Mo. • 219 
S: W. 59i (conviction of crime in other States. 
held not to disqualify); 1878. Sims v. Sims. 
75 N. Y. 466. 468; 1879. National Trust Co. 
11. Gleason. 77 N. Y. 400. 410; 1908. In re 
Ebbs. 150 N. C. 44. 63 S. E. 190 (State p. 

Candler. in/la, discussed. in a proceeding for 
disbarment; point lIot decided); 1909. Samu· 
cis v. State. 110 Va. 001. 66 S. E. 222 (convic. 
tion of perjury in a Federal court sitting in 
Virginia does not disqualify in a Virginia 
court); 1910. Kain v. Angle. III Va. 415. 
69 S. E. 355 (same). 

Contra: 1824. State 11. Candler. 3 Hawks 
N. C. 307 (Taylor. C. J.: "As truth and jus
tice are not confined by geographical limits 
but are coextensive \\;th the concerns and re
lations of civilized communities. the crime 
which in reason renders a witness incompetent 
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§ 523. Same: Disqualification removed by (1) Kevenal of Judament; 
(2) Pardon; (3) Serving of Sentence. 

1842, Professor Si1TUJ/t Greenleaf, Evidence, §§ 377, 378: "The disability thus arising 
from infamy may, in general, be removed in two [three) modes; (1) by reversal of the judg
ment; (2) by a pardon; [and (3) by serving the sentence). 

(1) The reversal of the judgment must be shown in the same manner that the judgment 
itself must have been proved, namely, by production of the record of reversal, or, in proper 
cases, by a duly authenticated exemplification of it.1 

(2) The pardon must be proved by production of thc charter of pardon under the great 
seal; and though it were grantcn after the prisoner had suffered the entire punishment 
awarded against him, yet it has been held sufficient to restore the competency of the wit
ness; though he would, in such case, be entitled to very little credit.2 'fhe rule, that a 
pardon restores the mmpetency and completely rehabilitates the party, is limited to cases 
where the disability is a consequence of the judgment, according to the principles of the 
Common Law.3 But where the disability is annexed to the convi('tion of a crime by the 
express words of a statute, it is generally agreed that the pardon will not, in such a ca~e, 
restore the competency of the offender; the prerogative of the sovereign being controlled 
by the authority of the cxpress law. Thus, if a man be adjUdged guilty on an indictment 
for perjury, at Common Law, a pardon will restore his competency; but if the indictment 
be founded 011 the statute of 5 Eliz. c. 9, which declares, that 110 person convicted and at
taintl.J of perjury, or subornation of perjury, shall be from thenccforth receivcd asa witness 
in any Court of record, he will not be rendered competent by a pardon." 4 

in one country must do so in aU"); 1838, 1891, Logan 11. U. S., 144 id. 303. 12 Sup. 617; 
Chase d. Blodgett. 10 N. H. 30; 1880. State v. 1913. Thompson v. U. S., 9th C. C. A .. 20:! 
Foley. 15 Nev. 72; 1914. Goldstein v. State. Fed. 401 (pcrjury); 1913. Roberson v. Wood-
73 Tex. Cr. 558. 166 S. W. 149. 171 S. W. 708 fork. 155 Ky. 206. 159 S. W. 793; 1834. Per-
(under C. Cr. P. § 788. as applied in Pitner v. kins v. Stevens. 24 Pick. Mass. 277 (a general 
State. 23 Tex. App. 366. 5 S. W. 210). pardon restores competency); 1880. State v. 

"In the cases of State 11. Ridgely, 2 Har. & Foley, 15 Nev. 67. and cases cited; 1870. 
Mellen. Md. 120; Clark's lessee 11. Hall. lb. Curtis v. Cochran, 50 N. H. 242; 1904. Miller 
378; and Cole's lessee v. Cole, 1 Hnr. & Johns. v. State. 46 Tex. Cr. 59, 70 S. W. 567 (here u 
Md. 572; which arc sometimes cited in the question as to the application of a pardon to 
negative. this point was not raised nor con- a different conviction); 1853. Anglea v. Com .• 
sidered; they being cases of persons sentenced 10 Gratt. Va. 696 (except for perjury. under 
in England for felony. and transported to the Virginia Code). 
Maryland. under the sentence, prior to the , "If the pardon of one sentenced to the 
Revolution." penitentiary for life. contains a proviso, that 

i 623. I See note 2, ante, § 521. nothing therein contained shall be construed. BO 
r "U. S. v. Jones. 2 Wheeler Cr. C. 451." as to relieve the party from the legal disahilities 
The rule that a pardon re/lloves the disquali- consequent upon his sen1:cnce. other than the 

jication has been recognized from the beginning, imprisonment, the proviso is void. and the 
though in the earlier practice there was BOme party is fully rehabilitated: People v. Pease. 3 
difference of opinion whether the burning in Johns. Cas. N. Y. 333." 
the hand was also essential; England: 1673. • HR. 11. Ford. 2 Salk. 689; Dover v. Maes-
Tong's Case. Kelyng 18; 1679. Reading's taer, 5 Esp. 92, 94; 2 Rus~. on Crimes. 595, 596; 
Trial, 7 How. St. Tr. 259, 296; 1680, Castle- R.11. 2 Salk. 513. 514; Bull. N. P. 292; 
mBi,.,/s Trial. 7 How. St. Tr. 1067, 1083, 1089 Phil. & Am. on Evid. 21. 22." Accord; Fla. 
(by the K. B. and C. P.; mere pardon for Rev. G. St. 1919, G 2704. Conlra: 1895. 
felony does not make competent, unless there Diehl 11. Rogers, 109 Pa. 316. 32 Atl. 424. ,. See 
was a burning in the hand); 1685. Fernley's also Mr. Hargrave's Juridical Argumenta. Vol. 
Trial, .ll How. St. Tr. 381, 426; 1695, Crosby' I!! 2, p. 221, et Ileq., where tins topic is treated with 
Trial, 12 How. St. Tr. 1291. 1296; 1696, great ability. Whether the disability is, or is 
Rookwood's Trial, 13 id. 183, 185 (pardoned. not, made a part of the judgment. and entered 
but not burnt in the hand; admitted); Earl as such on the record, does not seem to be of 
of War\\ick's Trial. 13 How. St. Tr. 1011-1019 any importance. The form in which this dis-
(given benefit of clergy, but the burning in tinction is taken in the earlier cases. e\idently 
the bond respited; excluded); United S1/Jl6ll: show8 that ita force was understood to consist 
1891, Boyd 11. U. S., 142 U. S. 450, 12 Sup. 292; in this. that in the former case the disability 
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1680, SCROGGS, C. J., in Castle-maine's Trial, 7 How. St. Tr. 1067, 1083: "In this I am 
clear: If a man were convicted of perjury, that no pardon will make him a ·witness. because 
it is to do the subject wrong. A pardon does not make a man an honest man; it takes off 
reproaches; . . . it is only to prevent upbraiding language. which tends to the breach 
of the peace. . .. [But other\\;se for other felonies); this I make more doubtful than 
the other, for a man, maybe, that hath committed a robbery would be afraid to forsv;ear 
himself; for though one is a great, the other is a greater sin, and that in the subject matter." 

(:3) Professor Greenleaf, • ubi supra': • By Stat. 9 Geo. 4, c. 32, § 3, enduring the puni"hmenl 
to which an offender has been sentenced for any felony not punishable with death, has the 
same effect as a pardon under the great seal, for the same offence j and of course it removes 
the disqualification to testify; and the same effect is given by § 4, of the same statute, to 
the endurance of the punishment awarded for any misdemeanor, except perjury and sub
ornation of perjury.s But whether these enactments have proceeded on the ground, that 
the incompetency is in the nature of punishment, or, that the offender is reformed by the 
5alutary discipline he has undergone, does not clearly appear." 

§ 524. Same: Statutory Changes. Acting upon the reasons already set 
forth (ante, § 519), the Legislatures of almost every jurisdiction have long 
ago either entirel~' abolished or narrowl~' restricted the disqualification by 
conviction of crime. The earliest statute seems to have been that of Eng
land, in 1843. The statutes in the United States, when not providing for 
entire abolition, usually retain the common law rule for perjury only (in
cluding subornation); while a few retain it in its original scope as to kinds 
of crimes, but apply it in criminal trials only; but neither of these limitations 
has any justification in logic or policy.l 

was declared by the statute. and in the latter, ,icted of forgery in N. Y .• held competent in 
that it. stood at Common Law." a trial in the U. S. District Court for N. Y .. 

For the sume question. arising in relation on the principle of § 6, ante: . the opinion is 
to the impeachment of a witness. sec post. § 980. silent on the present principle, and is obscure) ; 

• "See also 1 W. 4. c. 37, to the same effect." 1918, Reed v. U. S., 2d C. C. A .• 252 Fed. 21 
1900. State v. Blount, 124 La. 202. 50 So. 12; (conviction by military court-martial. held 
1906, Quillin v. C<lm., 105 Va. 874, 54 S. E. not to disqualify; citing Rosen v. U. S., supra); 
337 (confinement for sixty days in a jail on a 1920. Ammerman v. U. S., 8th C. C. A., 277 
• capias pro fine' is not a satisfaction of a pun- Fed. 136 (conviction for felony. held not to dill-
ishment of fine); 1910. Dayid50n t'. Watts, qualify; following Rosen r. U. S., supra); 
III Va. 394, 69 S. E. 328. Ala. (abolished, except for perjury or Bub-

§ 1114. I The statutes have been already set ornation); Alaska: (abolished); Ariz. (abol-
out. ante, § 488; in the following list a rough ished); Ark. (abolished); 1922. Johnson v. 
summary is g1"en, with the local rulings State,· Ark. ,238 S. W. 23 (convicts 
construing the effect of the statutes: ENG- from the State farm, admitted); Cal. (abo)-
LAND 1843 (abolished); CANADA. (abolished); ished); Colo. (abolished) ; Columbia (abolished. 
Ulo."lTED STATES: Federal (local Jaw to apply. except for perjur~'); Conn. (abolished); Del. 
but perjury and subornation disqualify; how- (abolished); Fla. (abolished, except for per-
ever. in consequence of the conformity prin- jury) ; Ga. (abolished) ; Haw. (abolished. except 
ciple. ame, § 6, the rule varied, until Rosen 11. for perjury and subornation) ; Ida. (abolished) ; 
U. S .• infra): 1913. Maxey 11. U. S., 8th C. C. Ill. (abolished); Ind. (8emble. abolished); Ia. 

. A .• 207 Fed. 327 (person conyieted of felony in (8emble, abolished); Kan. (abolished for ciyj) 
a Federal court in Arkansas. held disqualified, cases); Ky. (no person convicted of perjury 
under the common law rule, unchanged .by or equivalent offences is to be competent); 
Congress); 1917, McCoy tI. U. S .• 5th C. C: A.. 1886. Com. 11. McGuire. 83 Ky. 57 (disquali-
247 Fed. 861 (trial in Florida; prior co~-· fication no longer exists except for perjury. 
Hon of a witness in the F('deral Court iii":-\rka'n- etc., under Stats. § 1180); 1890, Com. !J. 

sas. held not disqunlified. under Fin. Terr. St. Minor. 89 Ky. 555. 13 S. W. 5 (Rllme; but 
1843, Mar. 15, being the law in force there at this rule is limited to criminal cases, since 
the time or Florida's admission to the Union) ; ,606. Civ. Code. disqualifies convicts in civil 
1918. Rosen 11. U. S .• 245 U. S. 467. 38 Sup. 148 cases); 1896. Hancock v. Parker. 100 Ky. 
(recehing stolen mail-matter; witness con- 143. 37 S. W. 594 (admitting in a criminal 
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Where a statute removing a. disqualification, e.g. of an accused, and a statute 
imposing a disqualification by infamy, apply to the same person, the former 
statute should of course by implication prevaiJ.2 

§ 525. (5) "Allegans turpitudinem sua." "; General Principle. During 
the 1600s and 17005 there appeared in several quarters of the law· of 
Evidence a tendency to recognize as a general principle of disqualifica
tion the maxim 'nemo turpitudinem suam allegans audiendus est.' The 
notion underlying the maxim is that a person who comes upon the 
stand to testify that he has at a former time spoken falsely or acted 
corruptly is by his very confession a liar or a villain, and therefore untrust
worthy as a witness. 

Before examining the validity of the principle as a whole for our law of 
Evidence, it will be desirable to notice the specific situations in which it has been 
invoked. There are five of these, each dealt with in a group of precedents 
independent of the other and only' loosely connected by the general notion of 
the above maxim. 

§ 526. Same: AccompUce, as disqualified by his Guilt. It was frequently 
urged against an accomplice, during the 1600s and 17oos, that since by his 
own confession' he was guilty of crime, this turpitude thus acknowledged 
made him as incompetent as if it were proved by conviction for the crime. 
This argument is only broadly related to the above maxim, and yet this rela
tion is frequently noticed in the opinions dealing with the other instances. It 
must be distinguished from the argument of disqualification as a co-indictee 
(post, § 580) and of disqualification by reason of a promise of pardon (post, 
§ 580). The argument, however, was judicially repudiated from the very 
beginning partly on the ground of necessity, partly on the ground that 

case a convil't in penitentiary for obtaining 
money by falee pretences); 1904, Illinois C. R. 
Co. 17. McManus' Adm'r, 118 Ky. 780, 82 S. 
W. 399 (conviction for burglary does not 
exclude); La. (abolished); 1889. State 17. 

Mack, 41 La. An. 1079, 1082. 6 So. 808 (held to 
be in criminal cases abolished); 1890. State 1>. 
McManus, 42 La. An. 1194, 8 So. 305 (same) ; 
1903, State 17. Williams, 111 La. 179,35 So. 505; 
(State.!l. Mc~bnJlf· approved); !.fe. (abol
ished); Md. (abolished, except for perjury); 
MCI8s. (abolished); Mich. (abolished); Minn. 
(abolished); Mu,. (abolished, except for per
jury and subornation of perjury); Mo. (abol
ished); 1920, Day 17. Luak, Mo. • 219 S. W. 
597 (statute applied); Mont. (abolished); 
Nebr. (abolished); Nev. (abolished); N .. H. 
(abolished); N. J. (aboliehed); 1921, State 
17. Magyar, N. J. L. ,114 Atl. 252 (under 
St. 1906, Evidence, § 1, conviction of perjury 
no longer disqualifies); N. M. (abolished); 
N. Y. (abolished); N. C. (abolished); N. D. 
(abolished. lIemble, except for perjury or sub
ornation, conditionally); Oh. (abolished) ; Oklo 
(aboliahed, except lor perjury and subornation 

of perjury, conditionally); 1904, Martin v. 
Terr.. 14 Okl. 593, 78 Pac. 88 (oonvict. ad
missible) ; 1905, Wells V. Terr., 15 Okl. 
195, 81 Pac. 425 (similar); Or. (abolished); 
Pa. (abolished. except in part for perjury); 
1899, Com. v. Clemmer. 190 Pa. 202, 42 At!. 
675 (one under sentence of death, admitted) ; 
R. I. (abolished); S. D. (like N. D.); Tenn. 
(retained for a long list of crimes specified; 
convicts competent against each other for 
prison f)ifences); 1887, Morgan '. State, 86 
Tenn. 472 (statutory competency as defendant 
overrides disqualification by former convic
tion); Tcz. (retained): Utah (abolished); Vt. 
(abolished, except for perjury or subornation 
or attempted subornation of perjury); Va. 
(abolished); n7C18h. (abolished, except for 
perjury); W. Va. (retained, except, (or other 
than perjury-convictions, in criminal cases by 
leave of Court); Will. (abolished); Wyo. 
(abolished) . 

• 1911. Turner v. State, 100 Ark. 199, 139 
S. W. 1124 (n. defendant in a criminal trial is 
not disqualified by prior conviction of crime). 
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turpitude, though self-confessed, was no hindrance unless there had been a 
conviction of crime: 1 . 

1663, Tong's Case, Kelyng 18: "It was resolved that. some of those persons who were 
equally culpable wfth the rest may be made use of as witnesses against their fellows; . . . 
and the law alloweth everyone to be a witness who is not convicted or made infamous for 
some crime; and if it were not..so, all treasons would be safe, and it would be impossible for 
anyone . 

1696, Trial, 12 Ho\v. St. Tr. 1377,1403. DeJenilant (objecting to witness 
to treason): "He makes himself a criminal by his own confession, and that of a very hci
nous crime, and it is equal . . . as if he had confessed it upon an indictment, and then 
he law can takc no notice of him as a good wi~ness." L. C. J. Hol4' (charging the jury): 
"Now, as to that objection, I Jpust tell you, ... you may consider that traitorous 
conspiracies are deeds of 1arkness as well as wickedness, the discovery whereof can properly 
come only from the conspirators themselves. . .. And though mcn have been guilty 
of such heinous offences in being partakers or promoters in such designs, yet if they come 
in and repent and give testimonies thereof by discovering the trllth, great credit ought to 
be given to them, for such c\;dence was ever accounted good." . 

1827, ABBOTT, C. J., in Thi3ilewood's Trial (Cato Street Conspirators), 33 How. St. Tr. 
681,921 as reported in Campbell's Lives, IV, 312: "Dark and deep designs arc sel
dom fully developed except to those who consent to become participators in them, and can 
therefOIe be seldom expo~d and brought to light by the testimony of untainted witnesses. 
Such testimony is to be rC<'eived on all occasions \\;th great cl\ution; it is to be carefully 
watched, deliberately weighed, and anxiously considered. He who ncknowledges himself 
to have become a party to a guilty purpose does by that very acknowledgment depreciate 
his own personal character and credit, If, however, it should ever he laid down as a prac
tical rule in the administration of justice that the testimony of accomplices should be re
jected as incredible, the mpst mischievous consequences must necessarily ensue; because 
it must not only that heinous'-7=~ 
agement 
and punishment thr~ugh tlie.instrumentalitY...9f their partne~"in guilt; and thereby uni
versal confidence ",;11 be substituted for that djstrustof ~.i!~_h other which DaturallyllOssesses 
men engaged in wicked projects and which often operates as a restraint against ~-perpe
tration of offences to which the cooperation of a multitude is requi~d.:' 

'1iIG. 1 Accord: 1774, Clarke v. Shee, not admissible- "to invalidate what he had 
Cowp. 197 (action for money paid by the solemnly sworn" by the purging oath at the 
plaintiff's clerk [rom the plaintiff's fund~ to the polls, a nlling of the House to this effect in 1696 
defendant for a lottery chance; against the being cited; objection repudiated; the re
clerk's testifying for the plaintiff, Mr. Buller, porter cites another House ruling, of 1715, in 
afterwards Judge, argued that the clerk "is accord); 1833, Southampton Case, Per. & Kn. 
a 'particeps criminis', and therefore c\earl~' EI. C. 213, 226 (repudiated). 
incompetent, for no man shall be admitted In the United States an early trace of the 
to prove his own turpitude. as perjury or the doctrine appears: 1789, State v. Annice, N. 
like; this man was called to prove himself Chipm. 9 (indictment for adultery with E.; 
guilty of a breach of trust in embezzling his E. not admitted .. in this case" to prove her 
master's money and also of a breach of the own turpitude); 1878, State v. Colby, 51 Vt. 
Act of Parliament; therefore his e\;dence 291. 295 (preceding elISe repudiated). 
was inadmissible"; Mr. Davenport. for thl' It is surprising to see the point raised nowa
defendant, argued that "here the plaintiff days: 1905. Miller ~. State, 165 Ind. 566, 76 
is an innocent person. and therefore had aN. E. 245 (receiving stolen goods; the thief 
right to call him"; Lord Mansfield. C. J., said may prove the theft). 
that "there can be no doubt but that W. was In the Philippines and in Porlo Rico the 
an admi!lSible witness"; citing the ease of a ancomplice was under the Spanish system 
man who had" taken the bribery oath" being apparently disqualified; but this is no longer 
called to prove himself bribed); 1775, Shaftes- law: 1905. U. S.l1. Ocampo, 5 P. I. 339; 1906. 
bury Case. 2 Doug. EI. C. 2d ed. 303. 30~, 315 People 11. Kent, 10 P. R. 325, § 45. 
l voter's confessions of bribery, objected to as 
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§ 527. : Witness retracting Perjured Testimony, The argu-
ment was often urged, during the 1600s and 1700s, and appears to haye been 
generally accepted by the judges, that one who came to the stand to testify 
that upon a former oath he had sworn falsely was as a self-confessed perjurer 
incapable of trust: 1 

1685, Oates' Trial, 10 How. St. Tr. lOi9, 1185. Atrorne.IJ-Gclleral: "Pray acquaint my 
lord and the jury how you came to swear at the former trial, by whom you were persuaded, 
and how you varied from the truth." L. C. J. JEFFREYS: "I tell you truly, l\-Ir. Attorney, 
it looks rank and fulsome. If he did forswear himself, why should he ever be a \\;tness 
again?" Attorney-General: "'T is not the first time by twenty that such evidences have 
been given." L. C. J. JEFFREYS: "I hate such precedents in all times, let it be done never 
so often. Shall I believe a villain one word he says, when he owns that he forswore himself? 
. " What good \\;Il the admitting him to be a witness do? For either what he swore 
then or what he swears now is false; and if he onre swears false, can you say he is to be 
believed? . .. We are all of another opinion, that it is not evidence fit to be given." 

It is noticeable that this same argument of L. C. J. Jeffreys appears again 
in another doctrim: (post, § 530). But there, as here, it is unsound; the 
witness may be telling the truth now; whether he is doing so can best be 
left to the jury to consider under all the circumstances affecting his credit, 
To exclude one who noW admits a former perjury, much more to exclude 
one who merely contradicts his former oath, is to' shut out a possible source , 
of truth; and to admit him can hardly ser:ve to mislead, since the testimony 
is of :+'ielf open to suspicion. . The do<;trine by the 1800s came to be entirely 
repiudiated:R -

,1117. t Accord: 1754, Canning's Trial, 19 have been owner, and culled C. lIS the reul 
How. St. Tr. 283, 450, 609, 632 (one Virtue owner to testify that C. hud inserted the de
HlIll, who had recanted her testimony given at fendant's name on the regist('r us part owtll'r 
the trial of the supposed abductor Squires, was without the defendant's consent; objected 
not now called on Canning's trial for perjury that C. could not .. contradict the oath which 
at the first trial, because the defendant's coun- he had taken at the time of the registry"; 
sel, on the authority of Oates' Trial, thought held, that C. was competent, following R. t. 
her incompetent, and the trial judges agreed to Teal; repudiating the 'nisi prius' ruling on 
this: Legge, B.: .. I will never admit or suffer a the same facts in Nickerson D. Thomas, 1 Stark. 
person that ~il1 say they have been perjured 85). 
in another affair": but he conceded that the United Statu: 1887, U. S. v. Thompson, 
custom was contrbry in trials for perjury- 31 Fed. 331 (subornation of perjury; disup-
Bubornation). proving People v. Evans, N. Y., infra); 1903, 

I Accord: England: 1809, R. v. Teal, 9 East Stone v. State, 118 Ga. 705, 45 S. E. 630 (subor-
307, 309 (conspiracy to make a fulse charge of nation of perjury; the perjurers' admission 
paternity of a bastard; objected against the that they had committed perjury does not 
mother's testimony that she had before sworn disqualify them): Inc>!:, Chandler v. State. 
to the prosecutor a8 father, but now was 134 Ga. 821, 53 S. E. 91 (retracting a scl(
swearing the colt,trary, and "col1f!eQuently she confessed perjury); 1847, Aiken v. Kilburne, 
11'88 to prove herself fors~orn,".so that" not 14 Shepl. Me. 252, 261 (a debtor who had on 
only 11'88 she incompetent to contradict the fact oath in a petition of bankruptcy avefled the 
she had before sworn to", but" she was incompe- contrary, admitted: quotation supra); 
tent witne88 for any purpose, on the ground of 1809, Amory v. Fellows, ,0; Mass. 219, 228 
her acknowledged perjury and infamy" and (modern principle applied to will-witnesses: 
that" it made no difFerence whether the infamy their false attestation doe8 not make them not 
were found by verdict, or by the confession of "credible"): 1875, Fitzcox 11. State, 52 Miss. 
the party tendered as a witness": objection 923,930 (maxim repudiated); 1906, Trafton II. 
overruled; 8()e quotation supra}; 1816, Rands Osgood, 74 N. H. 98, 65 Atl. 397 (a witness 
". Thoma.8, ,0; M. & S. 244 (assumpsit for goods admitting prior perjury on the same pOint is 
furnished to a ship; defendant rJllimed not to not excluded); 1864, Dunn II. People, 29 N. Y. 
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1809, ELLENBOROUGH, L. C. J., in n. v. Teal, 9 Ea.c;t 307: "Though a person may be 
proved on his own sho\\;ng, or by other evidence, to have forsworn himself as to a particular 
fact, it does not follow that he can never afterwards feel the obligation of an oath; though 
it may be a good reason for the jury, if satisfied that he had sworn falsely on the particular 
point, to discredit his evidence altogether. But still thqt would not warrant the rejection 
of the evidence by the judge; it only goes to the credit of the witness, on which the jury 
are to decide." 

1847, SHEPLEY, J., in Aiken v. Kilb-IlTne, 14 Shep\. 252, 261: "In the course of judicial 
investigations, v,;tncsscs are found to testify different.ly on different occasions and at dif
ferent times; sometimes [it is1 because they have ascertained that they had made a mis
take in their former testimony; at other times they exhibit a disposition to suit their testi
mony to the the case; and on other occasiqns they acknowledge that they 
were induced to testify falsely at a former tim~. In no such case can the question of the 
competency of the witness to testify properly arise. for it cannot be judicially known how 
far his testimony may conform to or differ from his former testimony. If it could be known. 
so that the objection to his competen..cy could be 1>resented, it must be overruled, 
for it is the peculiar province of t.he jury in an action at law to decide whether the testimony 
of a witness should be" entitled to anY and if so to what ('redit under the circumstances in 
which it is presented to thrm." 

§ 528. : Attesting Witness contradicting his Attestation. The gen-
eral notion that a person cannot be heard to repUdiate his own formal as
sertion made on a former occasion was responsible for the attempt, often 
made during the 1600s and 17005, to forbid an l!tiestillg witness to repudiate 
hu atte3tation by ?-wearing th!lt, though he' did attest the execution, yet in 
fact he at~ested falsebr • But· this doctrine, though repeatedly urged by 
counsel and though apparently in harmol1Y with popular notions of the 
time, was as constantly repudiated by the judges.1 

• 

523. 529 (abortion; the principal witness, the been guided): 1694, DayrC'1l t'. Glascock. ib. 
woman. bdmitt~d that .. he hud sworn falsely 413 (one of them would 1Iot. testify that he 
before the magistrates; held that nn instruc- saw the testator l'xocute); 169B, Blurton v. 
tion to disrl'gurd hl!'r testimony entirely was Toon, ib. 639 (one of the v.-itnesses denied see-
not proper; explaining DU:llop li. Patterson, ing the execution. though admitting his hand; 
5 Cow. N. Y. 243); 1878. Deering v. Metcalf, proof by the other's signature was opposed. 
74 N. Y. 501, 504 (preceding case approved); but allowed) : 1700 (?). Austin v. Willes, Buller 
1888. People 11. O'Neil. 109 N. Y. 251, 266. N. P. 264 ("not\\;t.hstandingthethree\\;tnessc.~ 
16 N. E. 68 (same); 1905. State v. Pearson all swore to its not being duly executed, the 
37 Wash. 405, 79 Pac. 985 (witness admitting devisee obtained a verdict"): 1762, Lowe v. 
perjury at a former trial of himself, held compe- Jolliffe. 2 W. Bl. 365 (" the three subscribing 
tent); 1879. Mack v. State, 48 Wis. 271, 286. witnesses to the testator's will, and the two 
4 N. W. 449 (rule repudiated). survhing ones to a codidl made four yean 

Contra: 1869. People n. Evans, 40 N. Y. subsequent . . . all unanimously swore 
I, 6 (subornat.ion. following Dunlop v. Patter- him to be utterly incapable of making a will ", 
son; supra. and ignoring Dunn v. People). etc.); 1768, Goodtitle r. Clayton, 4 Burr. 

Distinguish the doctrine of impeachment. 2224 (a new trial was granted, because the 
'falsus in uno, (alSU!! in omnibus' (po8t. witnesses bad "been admitted to gh-a evidence 
1(08). against their OWII attestation"; Yates, J., 

Distinguish the following. resting on the thought this eriOneous: Lord Mansfield. C. J., 
principle of judicial admisaion8 (post. § 2593): thought that .. it is of terrible consequence 
1896. Marvin v. Sager, 145 Ind. 261, 44 N. E. that witnesses to wills should be tampered with 
310 (agreement to use a deposition and not (,all to deny Cleir own attestation"; but it doel!! not 
th", witness; the witneS!! cannot be called after appear that such evidence was understood to 
using the deposition). be prohibited, but merely untrustworthy): 

, &18. 1 England: 1683, Hudson's Case. 1798. Lord Kenyon. C. J .• in Jordaine v. Lash-
Skinner 79 (two of the three Swore that the brook, 7 T. R. 509. 604 (appro'l.-mg Lowe v. 
testdor was incapable and that !:is hand had Jolliffe); 1812. Howard v. Braithwaite. 1 
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That the propounder of the will may, in spite of the attesting witnesses' 
denials, prove otherwise the genuineness of execution, involves a different 
principle, elsewhere considered (post, § 1302). 

§ 529. Same: Invalidating one's Own Instrnment; Rule in Walton v. 
Shell,. Closely related to the attesting-witness notion, ahd almost including 
it, is the thought that one who by his signature as party has ack1wwledged an 
irutrument to be valid· should not be heard to testify to facts destroying its 
validity. This notion, involving in part some idea of estoppcl as applied to 
a witness, seems first to have been advanced against the obligor of an usu
rious bond attempting to prove the usury;l though here the controlling 
objection was afterwards accepted to be the doctrine of disqualification by 
interest (post, § 575), and from this point of view the propriety of such tes
timony was finally established.2 .The general maxim, however, had long 
before been given currency by that prolific maker of maxims, Lord Coke;3 
and in the first half of the 1700s there are other indications of a tendency to 
concede the impropriety of allowing a man to swear against his own deed;4 
the instances being complicated, however, like that of the usurious contract, 
by the rule as to disqualification by interest. But, finally, the doctrine I 

appeared in a quarter where no objection based on interest could prevail; 
and the general principle was advanced (in one of those rulings in which 
Lord Mansfield exhibited his great power.of persuading his colleagues into 
novelties) that a person should not be allow~d by his testimony to invalidate 
any instrument to which he had given credit by his signature as a party: 

1786, Walton v. Shelly, 1 T. R. 296; the objection was, when an indorser of notes was 
offered in defence to prove the usurious consideration of the notes, and thus of a bond given 

Ves. & B. 202. 208 (Lord Eldon. L. C.: "their 
testimony is to be received with all the jeal
ousy necessarily for the safety of mankind 
attaching to a man who upon his oath assorts 
that to be false which he has by his solemn 
act attested as true"). 

Ireland: Goodisson~. Goodisson. Ir. R.1913. 
I. 31. 218 (witness to a will; testimony not to 
be rejected because contradictory of his attes
tation and a prior affidavit). 

Uniled Stale/!: 1905. Theriot's Succession. 
114 La. 611. 38 So. 488 (notary and attesting 
witnesses aHowed to testify to non-observance 
of formalities); 1895. Johnson 11. Johnson. 44 
S. C. 364. 22 S. E. 423 (witness who attests 
delivery. etc .• may testify to the contrary); 
1903. Ward v. Brown. 53 W. Va. 227. 44 S. E. 
488. 

Contra: 1795. Currie v. Donald. 2 Wash. 
Va. 58 (attesting witness to a deed cannot 
contradict its delivery). 

• G1I9. I 1628. Coke upon Littleton. 6 b (" It 
was also agreed by the whole Court [citing 
Smith's Casel that in an inCormation up
on the statute of usury. the partie to the 
ullllrious contract shall Ilot be admitted to 
be a witness the usurer, for in 

effect he should be • testis in propria 
causa' and should avoid his own bonds and 
assurances and discharge himself of t.he money 
borrowed; and though he commonly raise up 
an informer to exhihit the information. yet 
• in rei veri tate' he is the partie "); 1670. 
Lsssels v. Chatterton. T. Raym. 190. per 
Twisden. J. (to the same effect); 1702. R. 
11. Sewel. 7 Mod. 118 (obligor may testify to a 
fact" to invalidate or set aside" an obligation 
obtnined by duress. "where the nature of the 
·thing allows him no other evidence"). 

21768, Abrahams v. Bunn. 4 Burr. 2251. 
3 1634, Coke. Fourth Institute. 279 (maxim 

cited). Coke. in Professor Thayer's epigram. 
"seems to have spawned Latin maximsfreely." 

4 1704. Title ~. Grevett. 2 Ld. Raym. 1008 
(" a man that conveys lands may be a witness 
to prove he had no title. because that. is swear
ing against himself"); 1741. L. C. Hardwicke. 
in Man v. Ward. 2 Atk. 228 (the deposition of 
a grantor. covenanting against incumbrances. 
was offered against the grantee to prove that 
the grantor had fraudulently pretended a 
title; it was admitted. though regarded in
admiSlo;ble "by the strict rules of law"). 
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for them, "that he was called to invalidate a security which he had given, and that an in
dorser of a note, independently of any question of interest", could not do this. MANSFIELD, 
L. C. J.: "In this case, it seems to me that the witness had no interest in the present ques
tion, for either way he is discharged; . . . therefore, in point of interest, I think there 
is no objection to his competency. But what strikes me is the rule of law founded on public 
policy, which I take to be this: That no party who has signed a paper or a deed shall ever 
be permitted to give testimony to invalidate that instrument which he hath so signed. And 
there is a sound reason for it; because every man who is a party to an instrument gives a 
credit to it. It is of consequence to mankind that no person should hang out false colors 
to deceive them, by first affixing his signaturf" to a paper, and then afterwards giving testi
mony to invalidate it. . •. The civil law says, 'Nemo allegans suam turpitudinem est 
audiendus.' Now apply this general maxim to the present case. . •. The obligee of 
this hond trusted to the notes; he gave them up as a consideration for the bond; he trusted 
to the name of the indorser, and that he knew of no objection to the notes; and yet this 
same person was afterwards called to say that they were given for an usurious and illegal 
consideration; therefore, on that ground, I am of opinion that he was an incompetent wit
ness." WILLES, J.: "The present question falls within the general rule that no man shall 
be permitted to allegc his own turpitude in having given credit to a false and illegal security." 
BULLER, J.: "I have always understood it to be a settled principle that no man shall be 
permitted to invalidate his own act." 

The immense influence of Lord Mansfield's name may be seen from the 
vogue which was thus given in this country" ,to the doctrine of Walton v. 
Shelly;5 for ,in almost every American jurisUiction, and for the ensuing fifty 
years, this doctrine became the subject of repeated' judicial discussion and 
was by many Courts accepted, although it had been in England doubted 
and limited almost as soon as it was published 6 and was within a short 
dozen years completely repudiated. This came about'in 1798: 

KENYON, L. C. J., in Jordo.ine v. La"hbrool', 7 T. R. 603: "The proposition attempted to 
be established by the plaintiff is this, that for some-technical reason, qr for some reason of 
policy, a court of justice must shut its eyes and not suffer facts to be disclosed which may be 
laid before them by a witness who is not infamous in his character and who has no interest 
in the cause. If the law be so, there is some novelty in it. • .. The fule contended for 
by the plaintiff is t~s, that 'however infamously you (the defendant) have been used, 
whatever fraud may have been committed on you, whatever may be the 'rights of others, 
if I (the plaintiff) the party to the fraud can get on the instrument tlie name of the person 
who may be the only witness to the transaction, I will stand entrenched within'the forms 
of law, and impose silence on that only witness, though he be it person of unimpeachable 
character and not interested in the cause.' But I cannot conceive on wIlat ground such a 
proposition can be established. It is contradicted by every hour's experience. It would 

& Compare the effect of his influence in ted to give testimony to avoid an iostrument 
fathering the unsound rules about parents which he himself has executed". citing Walton 
.. bastardizing their children" (post. • 2063). 1'. Shelly; Lord Kenyon. C. J., noticed this as 
jurors impeaching their verdict (post. § 2352). follows: "Then it has been said that a person 
and proof of .. marriage in fact" (post, § 2085). cannot be permitted to give evidence to in. 

61789. Bent v. Baker. 3 T. R. 27 (assumpsit validate an instrument which he himself has 
on a policy of insurance; for the defendant executed; but I cannot assent to that as a 
was called. to di,sprove liability. a broker who general proposition". citing Lowe 1'. Jolliffe. 
had been employed by the plaintiff to get the 8upra. § 527; Buller. J., noticing the sam", 
policy and had also underwritten it himself objection, said: "The ground of that oh
after the defendant had underwritten it; be- jection is that it is holding out false eredit to 
sides the objection of interest. it was urged the world. and must be confined to negotiable 
against him that" a party ~hall not be permit- instruments"; to which Lord Kenyon agreed). 
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tend to show that a party to an instrument shall not be permitted to ('on test the validity of 
it in a cOllrt of law. not only by his own evidence, but by any evidence ",hate\·er. . . . 
[It was contended) that policy required that the evidence offered by the defendant should 
be excluded; but it appears to me that there is at least as much policy in admitting it; for 
the consequence of admitting such evidence may be only to disappoint a remedy in a ch;1 
action, while the consequence of excluding it will be to encourage fraud and to authorize 
the person who has committed it to rely on his own fraud in a court of justice." GROSE, 
J.: "Before the case of Walton v. Shelly I never read of this ground of incompetency. The 
ground is that a man shall not disclose any fact that may invalidate an instrument which 
he has signed. And why may he not disclose a fact which, if true, it is his duty to the public 
to disclose? Because, it is said, he has given currency to the bill by putting his name upon 
it; and he shall not be permitted to impeach his own title. If he has done so, he has done 
a very illegal and improper act, and committed a fraud upon the public; [yetI if by his 
assistance thc law has been violated Ilnd the revenue defrauded, he owes to the public, by 
way of retribution. a disclosure of the circumstances and the parties, that the scheme to 
rob the revenue may be frustrated. . .. But it is said: 'Homo allegans turpitudinem 
slIam non est uudiendus.' This. as a maxim applied to parties in a cause, may in some 
cases be trlle; but there, if both are' particeps criminis', the rulc applies, 'l'otior est condi
tio defendentis.· A man shall not sustain an action upon a ground which proves him guilty 
of a breach of the law; so a man shall not rt.'Cover money due upon an illegal consideration, 
such us usury, gaming, smuggling. or the like. But this rule does not extend to shut the 
mouths of witnesses b'llilty of criminal actions; it if did, witnesses daily received in cOllrts of 
justice. and whom the policy of the law invites to come forward, must be rejected, such 
as accomplices, and others concerned in illegal transactions. This class of men, as I said 
before, the policy of the law im'ites to disclose all they know, leaving their credit to the 
v.;sdom and discretion of the jury." 

This enrled the suggested dot1:rine in England.7 Perhaps its end would not 
have been so speedy had not Lord ]\;Iansfield's successor been a man deter
mined to overthrow the (to him) perl1irious innovations of his great prede
cessor and intellectual antipathi:;t.8 

But in the United States Lord Mansfield's rule obtained, for a 
• 

time considerable vogue. Several Courts retracted, however, after its 
utter repudiation in England . was pressed upon their notice; and 
even those retaining it were content. to confine it to persons appearing 
as indorsers (or the like) of negotiable instruments, and to decline ap
plying it to obligors of other contracts or grantors of deeds.9 Almost 

71798. Jordaine v. Lashbrooke. 7 T. R. 599 
(indorsee of a bill against the acceptor; tbe 
latter allowed to call the payee to prove that 
the bill. though dated at Hamburg. was in 
fact drawn in London. and therefore inadmissi
ble for lack of a stamp); 1812. Jones v. Brooke. 
4 Taunt. 464 (preceding case accepted as law). 

S For another instance (there less credita
ble) of the infiuence upon the law of Lord 
Kenyon's 'succession to Lord Mansfield's 
place. see POBt. § 1858. 

• The rulings in the various American 
jurisdictions arc as follows: Federal: 1832. 
Bank of U. S. 1>. Dunn. 6 Pet. 51. 57 (Walton 
v. Shelly approved; intermediate indorser not 
admitted to prove a note given "under any cir
cumstances which would destroy its validity") : 

1834. Bank of the Metropolis v. Jones. 8 Pet. 
12. 16 (drawer not admitted to prove fraurl 
discharging indorser): 1835. Taylor v. Luthcr. 
2 Sumn. 228. 235. per Story •. J. (rule held not 
applicable to deeds): 1837. U. S. v. Lemer. 
11 Pet. 86. 94 (rule not applicable to exclude 
official from proving his surety's bond to have 
been delivered in escrow): 1838. Scott r. 
Lloyd. 12 Pet. 145. 149 (rule assumed to be in 
(orce); 1845. Henderson v. Anderson. 3 How. 
73. 80 (rule adhered to): 1851. Saltmarsh fl. 

Tuthill, 13 How. 229 (same): 1876. Davis 11. 

Brown. !l4 U. S. 423 (action by second indorsee 
against first indorsees: one of the latter ad- . 
mitted to prove agreement with plointilI not. 
1.0 hold defendants liable: Walton v. Shelly 
discredited: Bank p. DIlDn qualified to tho 
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nothing has been heard of the doctrine in the last seventy-five years, even 
in those jurisdictions where it was preserved as law. This, however, 

above extent); lOOI. Metropolitan Nafl confined to negotiable instruments); 1828. 
Bank v. Jansen. 47 C. C. A. 497, 108 Fed. 572 Chandler u. Moulton, 5 Green!. 374 (maker of 
(Da\is I'. Brown followed); Alabama: 1827. accommodation note for defendant's benefit, 
Todd v. Stafford. 1 Stew. 199 (payee competent not admitted to prove usury in /Lction by in
to impelwh note's consideration; W/Llton t·. dorsee) ; 1837, Puck v. Appleton, 2 Shep!. 
Shelly repudiated; White. J .• diss.); Arkan- 284 (indorser of note admissible to prove that 
eas: 1847, Tucker v. Wilamonirz. 8 Ark. 157. wah'er of notice was written on note after de-
8e-mble (Walton r. Shelly not accepted); 1852. fendant's indorsement. a fa<,t not affecting the 
Caldwe!l r. r-.IcVicar. 12 Ala. 746. 750, 8~m"le note's validity at inception); 1841. Abbott r. 
(snme); 1850, Arnold v. McNeil. 17 Ala. 179. Mitchell. 6 Greenl. 354 (indorser without re-
187 (grantor of deed of trust. admissible to course admisdible to prove alteration before 
disprove execution; rule of Walton v. Shelly delivery); 1856, Lincoln v. Fitch. 42 Me. 456. 
repudiated) ; Connecticut: 1802. Allen v. 466 (indorser of acceptance, held not admissi
Holkins. 1 Day 17 (defendant, a subsequent ble to prove fraud in its inception); Mary
lessee, offered the lessor to prO\'e plaintiff's land: 1810. Ringgold v. Tyson. 3 H. &: J. 172 
prior loase void; excluded. on the authority (indorser of note competent to prove pllyment. 
of Walton v. Shelly, because "110 man should in action by indorsee against maker; Walton 
be admitted to swear against his own deed "), to. Shelly rppudiated; sce quotation post. 
1804, Webb v. Danforth, 1 Day aOI (point ar- § 531; Earle and Gantt, JJ .• diss.); Ma.~ .• a-
gued. but not decided); 1814. Townsend to. chusetts: 1795. Parker v. Lovejoy, 3 MaM. 
Bush, 1 Conn. 260 (drawer of usurious bill 565 (payee of note not admitted to prove 
competent in action by payoe, who has paid usury, in action by indorsee against maker: 
indortiee, against acceptor; Walton v. Shelly approving Walton r. Shelly); 1807, Wanen 
repudiated; the opinion of Swift, J., is the r. Merry, 3 Mass. 27 (indorsee of note against 
best of all the learned and sensible opinions on indorser; maker admitted to prove payment, 
this subject with reference to the application but \Valton 17. Shelly approved); 1808, Church-
of the doctrine to negotiable instruments); ill r. Suter. 4 Mu..'<S. 156 (like Parker 1'. Lo\',,-
IH39, Jackson v. Packer, 13 Conn. 342, 359 joy; rule reaffirmed !Ii! good policy); 1813. 
(preceding case approved); Georoia: 1832. Manning v. Wheatland. 10 Moss. 502 {rule re
Slack v. Moss. Dudley 161 (payee of first approved); 1814. Stowell u. Flagg. 11 Mass. 
note. competent to prove, in action on renewai 368, 375 (like the next ca.."C); 1814. Loker r. 
note, that consideration of first !Iote Will! Haynes. 11 Mass. 498 (grantor of deed admitted 
guming; Walton v. Shelly repudiated in un to prove fraud in deed. in action hy grantor's 
excellent opinion); 1881, McBride 1'. Bryan. creditor; rule confincd "to negotiuble instru-
67 Ga. 584 (attorney confessing a judgment ments alone ") ; 1819, Fox r. Whitney, 1H 
without authority for his cliont, held" incom- Mass. 118 (rule not applicable to nOIl
petent to invalidate it ". because" he commit- negotiable or non-negotiated paper); 1821. 
ted a crime as a lawyer"); IUinois: 1840, Hartford Bank r. Barry. 17l\'1ass.!l4 (maker of 
Webster 17. Vickers. 3 Ill. 295 (payee-indorser note not admitted to prove usury in action by 
of note competent to prove brench of warranty indorsee against indorser); 1821, Packard r. 
of goocispaidby note}; 1841,Bradleyv. Morris, Richardson, 17 Mass. 122, 127 (rule applied 
4 Ill. 182 (indorser of note eOlDpetent to prove to one signing as agent for maker); 18.34, 
discharge, "although it had been held" that Hudson 1'. Hulbert, 15 Pick. 423, 426 (like 
he would bo incompetent to prove it void ab Loker v. Haynes); 1840, Thayer v. Crossmlln, 
initio, except where he indorses v.ithout re- 1 Mete. 416 (" supposing the rule settled ", 
course); Iowa: 1&10. Strang v. Wilson. 1 it does not affect testimony to prove payment 
Morris 84 (indorser of note competent to prove of a note indor~ed after maturity); 1845, 
holder's purchase for vulue, but, semble, not Dickinson v. Dickinson. 9 Mete. 471 (rule not 
to ., invalidate the instrumont "); Kentucky: applicable to vondor of colt warranting title. 
1823, Gorman v. Carroll. 3 Litt. 221 (payee of in action by true owner against vendee); 
note assigning without recourse competent to Michigan: 1846, Orr 1'. Lacey, 2 Doug. 230. 
prove \¥IIlry); Louisiana: 1821, Shamburgh 238 (indorseo against indorser; accommoda-
v. Commagere, 10 Mart. 18 (indorser admissi- tion acceptor admitted to prove bill void; 
ble to prove alteration after indorsement, Walton v. Shelly repudiated in an excollent 
but, semble, not to invalidate b)' prior facts); opinion by Whipple. J.); Jli88issippi: 1832. 
1826. Cox v. Williams, 5 Mart. N. s. 139 (rule Drake v. Henly, Walk. 541 (first indorsee admit-
refened to as .. not yet perfectly settled ") ; ted to prove facts occurring after indorsement) ; 
MaifUl: 1826, Dcering v. Sawtel, 4 Green!. 1842, Routh v. Helm, 6 How. 127 {undecided; 
191 (mortgagor not admitted to provo note's but rule held not applicable to a maker called 
usurious eonsideration, in writ of entry by for an indorser to prove payment); 1848. 
mortgagee's assignee against mortgagor's Williams v. Miller, 10 Sm. & M. 139 (same: 
grantee; Walton v. Shelly approved; rule rule not applicable to payee called for maJ.:c·r 
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seems to be due to the belief that the general statutory abolition of 
disqualification by interest (post, § 776), which went on from 1850 to 1870, 

to prove payment); 1852. Watts ~. Smith. 
24 Miss. 77. 79 (same; payee suing as nominal 
plaintiff ndmitted to prove a note void on be
half of the maker. the title being still legally 
in the payee); 1870. Partee t·. Silliman. 44 
Miss. 272. 280 (undecided; but rule uot appli
cable to an indorser not impeaching the paper 
"in its origin or at the time it was indor~ed ") ; 
Missouri: 1841. Bank 11. Hull. 7 Mo. 273. 
276 (indorsee against indorser; maker COID
petent; Walton v. Shelly repudiat~d); 1853. 
St. John v. McConnell. 19 Mo. 38 (Walton 
11. Shelly repudiated); New lIampshi-e: 1817. 
Houghton t'. Pnge, 1 N. H. 60 (c(' maker of 
note not admitted to prove usury in nction by 
indorsee against maker); 1820. Bryant t·. 
Ritterbusb, 2 N. H. 212 (indorser admitted 
to prove payment before indorsement; rule 
confined to defences which affect purchasers 
for vnlue without notice); 1830. Hadduck v. 
Wilmarth. 5 N. H. 181. 187 (grantor ndmitted 
against grantee to prove deed void; rule con
fined to "negotiable securities ") ; 1840. 
Haines v. Dennett. 11 N. H. 180 (indorsee of 
note against surety; maker ndmissible to 
prove alteration after execution and without 
defendant's knowledge; Walton v. Shelly 
and Houghton tl. Page repudiated. in the best 
opinion on the subject. next to Mr. J. Swift'E); 
New Jersey: 1811. Rosevelt v. Gardner. Pen
ningt. 791 (Walton v. Shelly discussed; no 
decision); 1818. Ferris v. Saxton. 1 South. 1. 
14 (Walton 11. Shelly assumed to be law); 18:J9. 
Freeman v. Brittin. 2 Harrison 191. 194. 219. 
229. 235. 238 (indorS('r of note. admitted to 
prove usury in action of indorsee against maker; 
Walton v. Shelly repudiated. by three judges 
against two; Ford. J .• diss .• says the most 
that has ever been said for the rule) ; New 
York: 1802. Winton 1>. Sa idler. 3 Johns. Cas. 
185 (payee of note not admissible to prove 
usury in action by one indorsee against anot!ler; 
by tbree judges against two including Kent. 
J.); 1807. Coleman v. Wise. 2 Johns. 165 
(WnJton v. Shelly npproved, following Winton 
r. Saidler); 1813. Woodhull v. Holmes. 10 
Johns. 231 (rule not applicable to proof of facts 
subsequent to execution); 1818. Skilding v. 
Wan en. 15 Johns. 270 (preceding case fol
lowed) ; 1819. Powell v. Waters. 17 Johns. 
176 (same); 1822. Tuthill 11. Davis. 20 Johns. 
285 (Winton to. Saidler doubted); 1825. Staf
ford II. Rice. 5 Cow. 23 ("Winton v. Saidler is 
not law"); 1825. Bank of Utica v. Hillard. 
Johns. 153. 159 (Winton v. Saidler deliberately 
overruled); 1829, Williams r. Walbridge. 3 
Wend. 415 (snme); North Carolina: 1819. 
GUY v. Hall. 3 Murph. 150 (Wnlton v. Shelly 
repudiated); Ohio: 1833. Stone v. V nrwc. G 
Oh. 246. 248 (payee admitted to prove facts of 
Bssignment. in action between assignL'C and 
maker); 1846. Treon II. Brown. 14 Oh. 483 

(indorser .l1ot ndmitted to prO\'e note void, in 
nction between indorsee nnd maker; Walton 
v. Shelly followed); 1849, Rohrer v. Morning
star, 18 Oh. 579, 587 (rule not applied in nc
tion by indorsee tnking after maturity); 
Penr,sylvania: 1791, Clyde v. Clyde, 1 Yeates 
92 (contract to divide land bought; one of 
the parties not allowed to "invnlidate or dis
affirm his own contract "); 1792, StiIle v. 
Lynch, 2 Dall. 194 (payee excluded, in nction 
between indorsee and maker; 'Vnlton 11. 

Shelly cited); 1793, Pleasants 11. Pemberton, 
2 Dall. 196 (rule confined to negotiable instru
ments; not applied to n receipt); 1802, Bnlliot 
v. Bowman, 2 Binn. 162 (.Jordaine v. Lash
brooke cited with approvnl); 1809, Baring 
v. Shippen, 2 Binn. 154, 165 (assignor of bond 
admitted to prove it frnudulently obtained; 
Pleasants v. Pemberton npproved); 1818, 
Baird 11. Cochran, 4 S. & R. 397 (rule not ap
plied in action by indorsee taking after mn
turity); 1820, Hepburn 11. Cassel, 6 S. & R. 
113 (rule not npplied to non-negotiable pnper 
or paper not negotiated in regular course); 
1839, Hnrrisburg Bank 11. Forster, 8 Watts 
304, 309 (rule recognized; intervening deci
sions cited); 1842, Davenport v. Freemnn, 3 
W. & S. 557 (mnker inadmissible in action be
tween indol'Sl.'C and indorser); 1842, Parke v. 
Smith, 4 W. & S. 287 (like Baird v. Cochran) ; 
1879, State Bank 11. Rhoads, 89 Pa. 353, 357 
(rule of Walton v. Shelly, the ground of which 
was" policy of law, not interest ". held to have 
been nbolished by St. 1869, ante, § 488, that 
"no interest nor policy of law" shall exdude a 
witness); South Carolina: 1796, Payne v. 
Trezevllnt, 2 Bay 23, 33 (payee of note al
lowed to prove usury, in action by indorsee 
ngainst maker; Walton v. Shelly cited in argu
ment); 1797, Canty v. Sumter, 2 Bay 93 
(obligee of bond not admitted to impeach it in 
action by assignee; Walton v. Shelly cited) ; 
1811, Croft. v. Arthur, 3 Desauss. 223 (vendee 
of chattels admitted to invnlidate the sale; 
Walton 11. Shelly, if law, confined to negotia
ble instruments); 1817. Haig v. Newton. 1 
McCord 423. 429. 433 (Walton~. Shelly treated 
as law; Cheves. J., diss.); 1825. Knight 11. 

Packard. 3 McCord 72 (Walton v. Shelly defi
nitely repudiated as not law); 1828. Simmons 
v. Parsons. 1 Bail. 62. 64 (Walton 11. Shelly 
is .. entirely exploded ") ; 1891. Reeves v. 
Brayton. 36 S. C. 384. 394. 401. 15 S. E. 
658 (grnntor of deed. not a part~'. allowed to 
prove defective execution); 1909. Merck v. 
Merck. 83 S. C. 329. 65 S. E. 347 (a grantee 
who afterwards conveys may in a suit between 
bis grantee and a third person testify that the 
deed to himself was never duly executed; the 
('ontrary statement in Garrett v. Weinbcrlt, 
54 S. C. 127. 31 S. E. 341. distinguished); 
TennesBee: 1821, Stump v. Napier. 2 Yer~;. 
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carried away with it the rule of Walton v. Shelly.lO But this supposition is 
certainly erroneous; and Lord Mansfield himself (as seen above) expressly 
pointed out that the interest-objection was not involv;ed. It is proper that 
a Court in 'which the rule once prevailed should expre~sly disown it, first, 
because the maxim ' allegans turpitudinem suam " on which it rests, has no 
place in our law,n and,_ secondly, because, so far as. the policy of the law of 
negotiable instruments is involved, that policy makes decidedly against the 
rule and not for jt.12 It may safely-be assumed.that the rule of Walton v. 
Shelly would not to-day be sustained in any jurisdiction. 

§ 530. Same: Official Contradicting his Own Certificate. A notion almost 
• 

identical with that underlying the rule of Walton v. Shelly has led to the argu-
ment that an official.who has certified to a specific fact as known to him to 
have occurred 'yill not be allowed to testify, i.n contradiction to his certificate, 
that the facts were otherwise than as certified: 

1839, BULL.~RD, J., in Briggs v. Stafford, 14 La. o. s. 381: "A public officer who has 
givcn a solemn certificatc in his official character and under his seal cannot be listened to 
as a witness to prove it falsc. Thcre is a degree of turpitude in certif~ing as to what the 
officcr does not know to be true, as well as. in certifying ,,:hat he knows to be false. In 
either case, whatever may be the p~lliating circumstances 'in foro conscientire', we think the 
falsity of the certificate o1)ght not to be sho"m by the testimony of the officer himself. 
• AUegans turpitudinem suam non audiendus.''' 

The_notion has.no better grounds. for support here than elsewhere. If the 
certificate is not absolutely conclusive (post, §§ 1345-1352) and may be 
otherwise shown to be incorrect, then the official should be equally com
petent. The official doubtless should be punished, but not the party needing 
his testimony. The official is clearly capable of falsification, but the ve.lue of 
his testimony should be left to the jury: 

• 

• 
1862, PECK, C. J., in Truman v. Lore, 14 Oh. St. 144, 151: "[The counsel admits that the 

certificate may be shown to state the facts incorrectly, beca,use it was-not made as a judicial 
act after a judicial investigation}. but insists that public policy prohibits a magistrate from 
disproving a fact to which he has certified. But the argument loses much if not all of its 
force, when we consider he is nqt require~ to certify to any such thing or empow~red to make 
nny such investigation. The reasons which wouId close the lips of the magistrate also ap
ply to the subscribing witnesst:s. . " If all were excluded, public policy would be 
violated rather than promoted by the exclusion." 

35 (Walton ~. Shelly. and the whole principle ols~. Holgate approved; Walton 17. Shelly 
of Mmo allcoans. etc .• repudiated; excellent definitely repudiated); Viroinia: 1825. Tay
opinion by Whyte. J.); 1853. Smithwick~. lor~. Beck, 3 Rand. 316. 317. 340. 346 (Walton 
Anderson. 2 Swan 573. 577 (Walton v. Shelly v. Shelly repudiated in excellent opinions by 
treated as law; but not applicable to paper Carr. Green. and Conlter. JJ.). 
negotiated after maturity); Te%tu: 1849. 10 It was partly on this ground that it 
Parsons v. Phipps. 4 Tex. 341. 350 (Walton was abandoned in Pennsylvania. 
11. Shelly repudiated); 1'£l'l1Ionl: 1826. Nichols II Sce § 531. post. 
II. Holgate. 2 Aik. 138 (Walton 11. Shelly It For mllSterly expositions or this policy. 
repudiated) ; 1829. Chandler II. Mason. 2 see the opinions of Swift. J .. in TowlISend ~. 
Vt. 193. 197 (Walton v. Shelly approved. but Bush. 1 Conn. 260; Gilchrist. J., in Haincs 
the preceding case held to be a precedent): 11. Dennett. 11 N. H. 180; and Carr and Green. 
1852. Peeker v. Sawyer, 24 Vt. 459, 462 (Nich· JJ .• in Taylor v. Beck. 3 Rand. 316. 
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That such testimony is properly admissible ought not to be doubted, in view 
of the general denial on modern times of the analogous doctrines already 
examined, and of the total repudiation in our law of the maxim' allegans suam 
turpitudinem' (as noted in § 531). Yet the contrary view finds occasional 
support.1 

The question whether such an official certificate can be contradicted by any 
emdence 1eltatever is a different one, involving the principle of conclusive 
testimony (po.yt, § i352). 

§ 531. . , suem turpitudinem', as a general MaDm. It is thus 
apparent tQat, of the specific instances in which the supposed doctrine of ' aIle
gans suam turpitudinem ' has been put forward or ,for a time accepted, none 
(except the last) have to..day any recognition as valid .doctrines of the law of 
evidence. The truth is that the whole noti(,lD underlying that maxim is un-

§ 530 I The cases on both sides are as 
follows: Alabama: 1916. Qualls 1'. Qualls. 
196 Ala. 524. 72 So. 76 (notary may impeach 
his own certificate of acknowledgment); 
Colorado: 1895. Shapleigh V. Hull. 21 Colo. 
419, 41 Pac. 1108 (notary public not allowed 
to impeach his certificate of acknowledgment) ; 
Idaho: 1904, First Nat'l Bank 1'. Glenn, 10 
Ida. 224, 77 Pac. 623 (acknowledgment of a 
mortgage by an Indian married woman; the 
notary not allowed to deny the taking of the 
acknowledgmen t : placed on the ground of 
vested right.~); Illin0i8: 1902, Parlin & Oren
dorff Co. v. Hutson. 19S III. 389. 65 N. E. 93 
(notary may impeach his certificate of ac· 
knowledgment); 1921. Union Colliery Co. 1'. 

Fishback. 299 Ill. 165. 132 N. E. 492 (con
tract signed and acknowledged by mistake; 
notary's testimony to mistake in text of in
strument, admitted; Parlin & O. Co. 1>. HutllOn 
not cited) ; Indiana: 1858. Wright v. Bundy. 11 
Ind. 398. 406 (that Il notary may impeach his 
own certificate, apparently assumed): Lou.
WiGna: 1839, Briggs v. Stafford, 14 La. O. 8. 
381 (notary not admitted to prove that the 
acts certified in protest were done by his 
clerk; see quotation supra); 1841, Oakey 
1'. Bank. 17 La. 386 (notary not admitted to 
"contradict or strengthen" certificate of pro
test); 1843. Mathews 1>. Boland, 5 Rob. La. 
200 (same): 1844. Pcet II. Dougherty. 7 Rob. 
La, 85 (notary not allowed to testify in con
tradiction of express statement in certificate 
of protest); 1845. Follain 1'. Dupr6, 11 Rob. 
La. 154 (principle conceded; but notary al
lowed to prove orally facts not provable by 
defective certificate); M al1lland: 1862. Cen
tral Bank 11. Copeland, 18 Md. 305 (magis
trate not allowed to impeach his own certifi
cate: citinS Harkins 11. Forsyth. infra); 
1863. Matthews 1'. Dare. 20 Md. 270 (a justice 
of the peace taking a married woman's ac
knowledsment of a dced, which recited that 
he had "fully explained" it to her. was not 
allowed to show by any evidence that he had 

not read it ovcr to her; but in this case he WIlS 

a party and his knowledge of the COil tents of 
the deed was material); 1903. Nicholsoll V. 

Snyder, 97 Md. 415, 55 Ad. 484 (notary not 
allowed to impeach his certificatc of a bank
rupt's oath); Mississippi: 1843. Wood 11. 

Trust Co., 7 How. Miss. 609, 632 (justice cer
tifying a notarial act may not •. falsify his own 
certificate", but may testify to facts rendering 
it illegal); 1858. Stone V. Montgomery, 35 Miss. 
83 (an offer certifying to a married woman's 
acknowledgment cannot be admitted to im
peach the correctness of the certificate): Ohio: 
1862. Truman V. Lore, 14 Oh. St. 144. 151 (cer
tificate of acknowledgment by justice of the 
pcace; the magistrate's testimony to the ae
knowledger's feeble state of mind admitted: 
sec quotation 8upra); Oklahoma: 1916, Effen
berger 11. Durant, 57 Oklo 445, 156 Pac. 212 (no
tary may impeach his own certificate of ao
knowledgment); PenMYll'ani4: 1821. Stewart 
11. Allison. 6 S. & R. 324 (notary may impeach his 
certificate of acknowledgment); 1898. Davis tJ. 

Monroe, 187 Pa. 212. 41 Atl. 44 (justice of the 
peace allowed to impeach his certificate of 
acknowledgment) ; Vermont: Carpenter tJ. 

Sawyer. 17 Vt. 121, 123 (town-clerk allowed 
to show that a record of advertisements by 
him was not properly made): Virgini4: 1806. 
Baring v. Reeder, 1 Hen. & M. 154. 166. 175 
(maxim repudiated by one judge, approved 
by another): 1840, Harkins 1'. Forsyth. 11 
Leigh 294. 308 (justice or clerk cannot deny 
facts certified by "testifying to their own 
official perfidy": but here no testimony at 
all was admissible); 1890. Hockman V. Mc
Clanahan. 87 Va. 33, 39. 12 S. E. 230 (approv
ing Hawkinll 1'. Forsyth. wpra); Wisconnn: 
1861. Adam~ 17. Wright. 14 Wis. 408, 413 
(notary roay impeach his certificate) ; 
1905. Winll 1>. Itlel, 125 Wis. 19. 103 N. W. 
220 allowed to impeach his certif-
icate of of an aged woman's 
deed). 
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suited to support rules of Evidence.' That so many Courts have in so many 
distinct lines of prec~ents repulsed the attempts to establish it in one form 
or another has been due to a general perception that the entire notion has no 
place in our. system. That this is the fundamental reason' for the failure 
of those attempts, and that it is. not a question of the unsoundness of a 
particular set of precedents but of the fallacy of the whole idea, may be seen 
from the following passages-, in which by the most weighty judicial names 
the maxim is broadly repudiated from the domain of evidence: 

1802, KENT, J., in W-inton v. Said/cr, 3 Johns. Cas. 185, 192: "The maxim 'nemo aile
gans', etc., is applicable to parties rather than to witnesses. and it goes no more to the ex
clusion of witnesses in ch'i! than in criminal cases." 

1810, CHASE, C .• J., in Ringgold v. Tyson, 3 H. &.J. li2. li6: "[The rule of Walton v. 
Shelly] is acknowledged to be a rule of policy, and adoptd hy the Court in that case in ('on
formity to a maxim of the civil law, 'Nemo allegans suam turpitudinem cst audiendus.' 
This as a rule of e\;dence was unknown in the common-1m,' Courts in England prior to that 
case. . .. Unquestionably the rule in Walton v. Shelly cannot prevail as a general 
rule, because, in the cases of \\;lIs, deeds, and bonds. the witnesses to them lIlay be examined 
to their validity, in the first case, to prove the insanity of the testator; in the 

case, to prove the deed was not sealed or delivered; and in the third case, to prove 
the bond was given on an usurious consideration, or that the obligor WIIS unlettered and 
that the bond was not read or was misread to him. The \\;tnesses in these cases by their 
attestations held out there was no legal objection to them and that they \\;11 prove those 
requisites whieh are essential to their validity. . ,. An accomplice is a legal and com
petent ,,;tne5S against the principal, and in gi\;ng testimony must declare his own turpi
tude and participation in the crime, which is a circumstance that [only) impeaches his credit. 
The maxim of the civil law, when considered with reference to the common law, may be 
understood as affecting the credit of the \\;tness and declaring that he stands in that predic
ament which renders his testimony suspicious and that he ought to be heard with caution." 

1814, TRIDIBuLL, J., in TowlU1end v. Bu,yh, 1 Conn. 260,267: "The maxim of the civil 
law that no man is to be heard who alleges his own turpitude or crime was never by any 
Court or judge before Lord Mansfield applied to the inadmissibility of a witness, but only 
to the rights of the parties in a suit or action. No suitor can support a claim in which the 
ground or consideration is an unlll\\ful act of his own, nor can any defendant be heard on a 
defence grounded on his own unla,\ful act. But an accomplice ill a crime, fraud, or any 
illegal transaction was always an admissible witness, unless immedilltely interested in the 
suit." SWIFT, J.: "Lord Mansfield, who had borrowed many valuable principles from 
the civil law and incorporated them with the common law, attempts to support his decision 
by what he says is a maxim of the civil law, 'Nemo al\egans suam turpitudinem est audien
dus.' But there is no such rule to be found iil the civil law as "applicable to witnesses; 
and it is the daily practice in the common law courts to admit witnesses to testify to facts 
which show they have been parties to trespasses, frauds, and crimes." 

1817, Non, J., in Knight v. Packard, 3 McCord 71, 77: "The great objection that a 
person shall not be allowed to develop his own shame appears to me to be founded on mis
taken principles. It is not a question whether a party shall be permitted to take advantage 
of his own wrong, but whether a witness may not be required or permitted to disclose a fraud 
although he may have been a party to it. How far such a circumstance may go to affect 
the credit of the witness is a distinct question. I am not aware of any rule or law which 

,lSI. 1 For a discussion of the mAxim in (1821); LaurenllOn v. State. 7 H. 4: J. 339 
its proper application to utoppe~ in substan- (1826). 
tive law. l!e8 Bakor 11. Preston: Gilmer 235 
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renders a witness incompetent on account of his having committed a fraud, unless he has 
been convicted in a court of justice of perjury or some infamous crime." 

1825, GREEN, J., in Taylor v. Beck, 3 Rand. 316, 341, 344: "The meaning of the maxim 
is that a man alleloting his own turpitude impairs his own credit more or less, according to 
the degiee and nature of the turpitude; Bnd in this sense it is universally true, as a sensi
ble rule for testing the of credit to which a witness is entitled; but has no application 
to the question of competency or incompetency. • " The rule as to exclusion for in
famy never, until the case of Walton v. Shelly, varied or was doubted. It was confined to 
cases of conviction for an infamous crime. Before that case, a witness was not rendered 
incompetent in any case, civil or criminal, by giving evidence of his own fraud, embezzle
ment, perjury, or felony." 

1876, FiELD, J., in Dallu v. Br01l1n, 94 U. S. 423: "The maxim was plainly misapplied 
here by the great Chief Justice [Mansfield]; for it is not a rule of evidence, but a rule appli
cable to parties to enforce rights founded upon illegal or criminal considerations. 
The meaning of the maxim is that no one shall be heard in a court of justice to allege his 
own turpitude as a foundation of a claim or right; it does not import that a man shall 
not be heard who testifies to his own turpitude or criminality, however much his testimony 
may be discredited by his character." 



§§ 555-571) 
• 

BOOK I, PART I, TITLE II § 555 

• 

SUB-TITLE I (continued): TESTIMONIAL QUALIFICATIONS 

TOPIC II: EXPERIENTIAL CAPACITY 

xxu. 
1. General Principles 

§ 555. General Theory of Experiential 
Capacity; Expertness is relative to the 
Particular Topic. 

§ 556. Different Kinds of Experiential 
Capacity. 

§ 557. Opinion Rule, distinguished. 
§ 558. Experience, and Observation or 

Knowledge, distinguished. 
§ 559. First Question: Is General or 

Ordinary Experience sufficient't 
§ 560. Second Question: What Special 

Experience is Necessary? (1) Qualifi
cation must be Expressly Shown. 

§ 561. Same: (2) Discretion of thc 
Trial Court. 

§ 562. Sundry Principles; (1) Expert 
witness Stating his Grounds of Opimon; 
(2) One Expert Testifying to another's 
Competency. 

§ 563. Method of Securing Unbiai5Sed 
Experts. . 

2. Rulea for Particular Subjects of 
Ezperience 

§ 564. Foreign Law. 
§ 565. Same: Custom as equivalent to 

Law. 
§ 566. Same: Other Principles, dis

tinguished. 
§ 567. Value. 
§ 568. Medical and Chemical Matters 

(Health, Sanity, Poison, Blood, etc.); 
(1) Whether a Lay Witness suffices. 

§ 569. Same: (2) What Special Ex-
• • • perlence IS necessary. 
§ 570. Handwriting and Paper Money. 
§ 571. Miscellaneous Instances (Interpre

tation, Speed of a Train, Strength of a 
Structure, etc., etc., etc.). 

1. General Principles 

§ 555. General Theory of Ezperiential Capacity; Ezpertness is Relative to 
the Particular Topic. That sort of capacity which involves, not the organic 

moral and mental, requisite for aU testimony, nor yet the emotional 
of unbiassed observation and statement, but the skill to acquire accurate 

corweptiolls, may be termed Experiential Capacity. The person possessing it 
is commonly termed Expert. 

Since upon some matters accurate understanding can never be attained 
without spe<:ial preparation or familiarity, the rules of Evidence must recognize 
this, and must see to it that the testimonial statements offered as representing 
knowledge are not offered by persons who on the subject in hand are not fitted to 
acquire knowledge. Such fitness or skill to acquire accurate impressions comes 
from circuilistances which may broadly be summed up in the term" ex
perience." If, at the one extreme, be imagined the babe in arms, practically 
lacking in any such skill or fitness, and, at the other extreme, the trained 
professional student of a department of science, in whom the fitness exists 
in the highest degree, it is SCt;n that this attribution of the source of the fitness 
to " experience" is sufficiently accurate for purposes of nomenclature. 
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In experience, then, Ilre included all the processes the continual use of the 
faculties, the habit and practice of an occupation, special study, professional 
training, and the rest· which contribute to produce a fitness to acquire 
accurate knowledge upon a given subject. 

Three fundamental principles, involved in the very nature of this sort of 
capacity, are to be noted: 

(1) The capacity is in every ca8e a relative one, i.e. relative to the lopin 
about which the per80'n is a~ked to nmke his statement. The object is to be sure 
that the question to the witness will he answered by a person who is fitted 
to answer it. His fitness, then, is a fitness to answer on that point. He may 
be fitted to answer about countless other matters, but that does not justify 
accepting his views in the matter in hand. Conversely, if he i.d skilled enough 
to acquire knowledge on the matters in hand, it is immaterial that he is not 

upon any or every other matter. 
(2) It follows that there are no fixed clas8es of expert perSDm, in which a wit· 

ness finds himself and remains permanently. A person may be sufficiently 
skilled upon one question, and totally unskilled upon the nex1;. He may be 
competent to say whether the deceased had gray hair, and incompetent to say 
what killed the deceased; competent to sa.y whether the deceased was asphyx· 
iated, and incompetent to distinguish between coal-gas and water-gas; com· 
petent to say whether a hatchet was sharp, and incompetent to say whether 
a stain upon it was human blood. Since experiential capacity is always rela
tive to the matter in hand, the witness may, from question to question, enter 
or leave the class of persons fitted to answer, and the distinction depends on 
the kind of subject primarily, not on the kind of person. It is thus, a mistake 
to think of experiential qualifications as sharply marked off into defined 
classes.1 Since the change of a trifling feature in the general fact asked about 
may render the competent witness DOW incompetent, it is obvious that an 
accurate classification of topics with reference to experiential qualifications 
would involve divisions and subdivisions too numerous to conceive, and not of 
practical use. 

(3) Again, it is misleading to think of .~01M witne8ses as expert.'? and others 
lUI non-experiB. In a strict sense, every witness whosoever is an expert. In 
other words, the very fact that he is allowed to speak at all assumes that he 
is fitted to have knowledge on the subject; though in the vast majority of 
matters no demonstration of his fitness is needed. It is common and not 

• 

unnatural to confute the term" experts" to witnesses whose fitness, by reason 
of the subject-matter, needs to be first shown; but while there is, as will be 
seen, a practical distinetion between the instances in which the fitness must 
be expressly shown and the instances in which it need not be, that is no rea
son for ignoring the fundamental principle that every witness whosoever is 
and must be, by' hypothesis, fitted or " expert" in the matter about which he 

§ IU. I This principle is expressly Ilpproved by Powers, J., in Conley 17. Portland G. L. . 
Co., 99 Me. 67, 68 Au. 61 (1904). 

• 
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is allowed to give his supposed knowledge. In particular, it is a mistake to 
suppose that an " expert ., must he a person professionally occupied upon the 
matter to be testified to. This is a mistake having its sptcial origin in the 
doctrine of Opinion evidence, and can there better be considered (post, § 1923). 
It is sufficient here to aote that the only requirement is that the witness must be 
fitted to acquire knowledge on the matter he speaks about; and, if he is thus 
fitted, that it is entirely immaterial whether he acquired his fitness by being 
professi(}n8.11~' concerned in such matters. 

§ 556. Different It.mds of Expert Capacity. Although (as just noted) there 
is no difference in principle between what may he termed the highest and 
the lowest expert, and though the single and uniform principle is that every 
witness must be sufficiently experienced for the matter in hand, yet it is pos
sible and necessary in practice to distinguish two broad groups of matters with 
reference to eX"periential capacity. Between these two the distinction con
stantly becomes a question of law, because of reasons of practical convenience. 

First, there is that class of matters as to which a sufficient experience is 
possessed by every person of ordinary fortunes in life, the kind of skill in 
the ordinary use of the senses which is developed necessarily, in the course 
of the daily doings, for every mature member of society. To everyone who 
is intelligent enough to take the witness stand at all is attributed a sufficient 
kind and degree of skill upon these matters. Hence, as the important practical 
consequence, no express preliminary evidence of the possession of skill in these 
matters is necessary. The opponent may by cross-examination expose its 
meagre quantity or poor quality; but that it exists in a sufficient degree in 
everyone upon such matters is taken for granted. 

Secondly, there is that dass of matters as to which it is only by means of 
some special and peculiar experience, more than is the common possession, 
that a person becomes competent to acquire knowledge. Hence, the posses
sion of this cannot be assumed, for an individual witness, but must be ex
pressly shown beforehand. 

This special and peculiar experience may have been attained, so far as legal 
rules go, in any way whatever; all the law requires is that it should have been 
attained. Yet it is possible here to group roughly two classes of experience 
which are usually, though not necessarily, found separately. (a) There is, 
first, an "occupational" experience, the kind which is obtained casually 
and incidentally, yet steadily and adequately, in the course of some occu
pation or livelihood. From the advertising-agent to the woodchopper there is 
a long list of occupations in anyone of which, and perhaps in that alone, the 
fitness be obtained to acquire knowledge on a particular topic. (b) There 
is, secondly, a systematic training, directed deliberately to the acquisition of 
fitness and involving the study of a body of knowledge forming a branch of 
some science or art. This may he termed "scientific" experience. Now the 
line, if any can be drawn, between these two has no general legal significance. 
In truth no accurate line can be drawn. Each shades into the other imper-
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ceptibly. In some instances the witness will need bpth; in some instances 
he may have both, though he does not need both. Neither is generally favored 
above the other by the Courts. The question in each instance is whether 
the particular witness is fitted as to the matter in hand. On many points 
the nature of the subject is such that a scientific training is indispensable; 
but rulings requiring it made no general discrimination between the two 
sources of fitness; they simply apply the general principle and require the 
particular sort of experience which fits the witness to acquire knowledge 
on the particular matter: 1 

1888, C,urPBELL, J., in Kelley v. Richardson, 69 Mich. 436. 37 N. W. 514: "The phrase 
'expert testimony' is not entirely fortunate as designed to coyer all cases where a witness 
may give his opinions. • " [First, as to impressions of cold or heat, and the like,] 
any person can give such impressions without special experience or special intelligence. Be
yond these eyery-day matters, known to all men, are things which most, if not all persons 
can become qualified to judge by Inore or less opportunities of observation, local or habit
ual, but which require no peculiar intelligence. [Secondly,] then, there are branches of 
business or occupations where some intelligence is requisite for judgment, but opportunities 
and habits of observation must be combined with some practical experience. This 
secms to be the beginning or lower grade of what may properly be termed 'experts',
a word meaning only the acquisition of certain habits of judgment, based on experience 
or special observation. And the scale rises as the qualifications become nicer and require 
greater capacity or knowledge and experience, until it reaches scientific observers and 
practitioners in arts and sciences requiring pecUliar and thorough special training." 

The fundamental principle, that every witness whatsoever must be e}..'Pert in 
the matter he speaks about, is not violated by the recognition of these two 
broaJ classes above. That principle is invariabk But the distinction be
tween the two classes stands upon the practical consideration that, in matters 
of the first class, the skill or capacity, being that which the ordinary course of 
life furnishes, may be assumed to be possessed by every person offered as a 
witness and need not be shown beforehand; while in matters of the second 
class, the skill or capacity required being attainable only by an experience 
special, peculiar, and out of the ordinary, the possession of that experience 
by any person who is to speak on that point must first be expressly 
shown. The distinction is entirely practical, and is in principle sound 
and simple. 

It thus comes about that the rulings of Courts applying the requirements 
of Admissibility for experiential capacity are broadly of two general sorts, 
answering the questions: 

1. On what maUers is that general experience, common to every member of 
the community, a sufficient qualification? 

2. When something more than this general e}..'Perience is necessary, what 
shall the requirements be, as to such special experience, for the particular 
matter to be testified to? 

UII. 1 Approved in the following cases: 1916. a ditch); 1907, Crosby v. Wells. 73 N. J. L. 790. 
Brantly, C. J .• in De Sandro v. Missoula L. & 67 At!. 295 (an oil-driller); 1909. Crosby 11. 

W. Co. 52 Mont. 333. 157 Pac. 641 (cavin, of Portland R. Co., 53 Or. 496, 100 Pac. 300. 
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More bridly put: 1. On a particular topic, i8 general e:tperience f 
2. If 1Wt, wTlat sort of special e:tperience VJ 'necessary f 

The rules of law under these two topics form the legitimate subject of the 
present principle.2 But before examining these rules, it is desirable to. dis
criminate two other principles which have no bearing on the present subject, 
but are apt to be improperly associated with it. 

§ 557. Opinion Rule, distingnished. There is a rule of Evidence (post, 
§ 1918) which excludes, on the ground of superfluity, testimony which speaks 
to the jury on matters for which all the materials for judgment are already 
before the jury. This testimony is excluded sUnply because, being useless, it 
involves an unnecessary consumption of time and a cumbersome addition to 
the mass of testimony. In the majority of instances the testimony thus 
excluded will consist of an " opinion" by the witness, i.e. a judgment or in
ference from other facts, as premises, and it will be excluded because the other 
facts are already or may be brought sufficiently befo,"e the tribunal. If they 
are not or cannot be, then the witness' judgment or inference will be listened 
to. Thus, it will often depend on the special qualifications of the witness 
whether he can add anything valuable which the jury have not already for 
themselves. 'Vhen, for example, the size and appearance of a skull-fracture 
has been testified to, the witness, if he is a person of only ordinary experi
ence, cannot tell any better than the jury can whether the fracture is such as 
to have necessarily caused death; while, if he is a medical man, he is capable 
of adding considerably to the jury's information on that point. In the former 

. case, his judgment, or "opinion", would be excluded; in the latter case, it 
would be listened to. 

Thus, in applying this rule about the superfluity of opinions, the experiential 
Qualifications of the witness will be material; and it is because for that rule 
of law as well as for the present one the question of experiential qualifications 
is important, that there has often been a confusion ofthe two subjects. That 
there are two distinct subjects involved is not always seen. That they are 
distinct is certain. It is easy to see how in practice the result of the ruling 
upon the evidence may be very different according to the principle which 
is being applied. For example, SUppose it is desired to show that certain 
stains on a garment are blood-stains. In applying the principle of testimonial 
expert qualifications, all that is asked is whether the witness, as a person 
of general experience only, is competent to distinguish blood-stains from other 
marks. Assume it to be decided that he is; then there comes to be applied 
the other principle as to the superfluity of opinions which the jury themselves 
have the material for forming. Here, if the garment is before the jury, the 
witness' opinion, as a layman, is superfluous (unless perhaps he saw it when 
the stains were fresher), and will be excluded. Yet, if the witness is specially 

I From the point of view of 10Sic and "Principles of Judicial Proof. as siven by Logic, 
psychology as applicable to arsument before Psycholo/P'. and General Experience. and il
the jury (oot the rulcs of Admissibility). see lustrated in JUdicial Trials" (1913), It 220-
the collected in the present author's 231. 

959 



• 

• 

§ 557 TESTIMONIAL QUALIFICATIONS [CHAP. XXII 

experienced in such matters, he may be able to add something to the jury's 
information, even with the garment before their eyes; and he will therefore 
be li~tened to. Again, suppose it is a question whether the distance between 
two points is a rod or a mile. If the jury have seen the place, no help from 
uny one, however expert a surveyor, is needed; and if they have not seen it 
and cannot, a person of ordinary experience is as useful as a surveyor. But 
if the issue is whether the distance is eighty rods or seventy-nine rods, then 
even if the jury cannot see it, and help is needed, the principle of experiential 
qualifications would perhaps make it necessary to call a surveyor. 

Thus, it is essential that the doctrine of E,,:periential Qualifications should 
not be confounded with the doctrine of superfluous Opinion evidence. Eaeh 
hl1.s its legitimate rules, and both often may come into doubt with reference 

. to the same piece of evidence; but the~' must be kept separate. The whole 
law of "opinion evidence", so called, may be and might well be modified or 
abolished; but that would not affect in the slightest the sound doctrine of 
experiential qualifications. Practieally, the best plan for the advocate is to 
test each piece of evidence (if it seems to involve these doctrines) by asking 
himself the two distinct questions: first, Is this a matter upon which this 
witness is sufficiently qualified by experience? and, if it is, ne:\1:, Is this a 
matter upon , .... hich the jury are or may be so well furnished with information 
that this witness cannot help them appreciably? 

§ 558. Experience, and Observation or Knowledge, distinguished. It has 
been seen (ante, § 478), that Observation, or Knowledge, of the matter to be 
testified to is one of the essential elements of testimonial qualifications; its 
rules are examined elsewhere in detail (post, § (50). Here it is to be noted 
that, in practice, the line between Experience and Observation may sometimes 
be indistinguishable. It is not that there is any doubt about either being in
dispensable; that cannot be. It is merely that the circumstances which supply 
the one often supply the other also; and so the rule which requires or per
mits a witness of a certain sort to be accepted cannot in such a case be classi
fied as belonging exclusively or certainly under the one or the other principle. 
This situation arises often with reference to value-witnesses. A ruling, for 
instance, that knowledge of sales in the vicinity is sufficient to qualify a 
value-witness, is it a ruling as to experience or as to knowledge? The 
uncertainty arises from the fact that observation or knowledge of a thing 
involves, in these instances, two elements: acquaintance with the object or 
article itself, and acquaintance with the class of things into which it is desired 
to put the object. For example, knowledge of the value of a horse involves, 
first, a knowledge of the values of the different grades of horses, and, secondly, 
knowledge of the appearance and qualities of the particular horse, and the 
operation of estimating its value consists in comparing it with the several 
possible classes or grades and then placing it in one of them. It follows thllt 
the observation or knowledge necessary in such cases is twofold, knowl
edge of values generally or the conditions affecting values, and kllowledgl~ 01' 
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the thing to be valued. The same twofold process is necessary also in wit
nesses to identity or resemblance; for the witness must be acquainted with 
both the thing to be identified and the thing with which the identification is 
to be made or denied. 

Now in this twofold qualification as to knowledge there is in itself in
volved nothing as to experiential qualificatio~s. But the ~uestion may arise 
whether or not special experiential qualifications are not necessary for ac
quiring this knowledge of a class of things; and it is here that the practical 
difficulty of treatment begins. Suppose, for· example, a witness is called to 
the identification of handwriting. Here, as has been already noted (ante, 
§ 99), the process consists in first determining the generic features of a given 
person's handwriting and then affirming or denying that the piece of writing 
in issue belongs within that type of writing. No\v suppose that testimony 
to the genuinen<:ss of bank-notes is offered on this point from a bank-cashier 
and a merchant. It will certainly be necessary to show the witness' kn0wl
edge of the class, i.e. the genuine notes, by evidence that he has handled and 
is familiar with the genuine notes; this is purely a question of his opportu
nities for knowledge of the class. But the further question may arise whethe~; 
in spite of such frequcnt opportunities by handiing the notes, the merr·;nant 
has sufficient skill to form a trustworthy opinion about the genui'lleness of 
notes as a class; and here a Court might insist on the witneiLs possessing 
the peculiar skill which, for example, a cashier would have~ Again, suppose 
a ruling that in order to testify to the value of real p'luperty it is or is not 
·necessary that the witness should be a dealer in >t~al estate; is this a ruling 
as to experiential capacity? It may be lookr.::a upon in that way, as holding 
that special experience is or is not necessar'j in order to be capable of acquiring 
intelligent knowledge about such valueR" On the other hand, it may be looked 
upon merely as determining that a, f.·llll and accurate knowledge of such values 
(i.e. the classes or grades into opa~ of which the property is to be placed) can 
or cannot be obtained exclusi..$ely by one whose occupation gives him a full 
survey of the field. In th,e, former view, we are establishing a special ex
periential capacity as n~ct!essar.Y; in the latter view, we require no special 
capacity, but insist on flull opportunities for observing the class of things in 
question. Now the Court may in its opinion reveal which of these views 
it had in mind; but ~o seldom is this done and so commonly does the decision 
furnish merely the r'ule of thumb, without the principle, that it is practically 
out of the questioc~ to distinguish the two topics in the rulings. So, too, the , 

rulings that (fori ·example) a merchant who has handled genuine bank-notes 
may be a witne~s to genuineness are so closely connected in their practical 
bearings with 1the rulings about experts' qualifications that it is difficult to 
treat them s .. lparatcly. 

In dealin!~, then, with the subject of expert qualifications as to values, and 
a few other topics, it will be desirable to examine all the rulings under the head 
of Knowle!dge or Observation (post, §§ 687-722), without attempting to dis--
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tinguish sharply between principles which have not been expressly dis
criminated by the Courts. 

§ 559. Firat Question: Is General or Ordinary Experience ? 
The first of the two questions (a.nte, § 556) to be asked in applying the present 
principle is, whether, for a particular subject of testimony, the general or 
ordinary experience of a layman is sufficient. Here a warning needs to be 
sounded, at the outset, against the too noticeable tendency to be over-strict, 
and to insist upon special accomplishments, where justice would be better 
served by a laxer attitude. The witness is not the juror. He does not 
decide the issue; he merely furnishes a small contribution to the material for 
decision. He should not be required to qualify as if he were a final arbiter of 
facts. A stand must be taken, sooner or later, against the undue extension 
of the topics upon which special experience is to be required for testifying: 

1866, PORTER, .J., in People v. Gonzalez, 35 N. Y. 62: "The affairs of life are too pressing 
and mr.nifold to have everything reduced to absolute certainty, even in the administration 
of justice. Some reliance must be placed in the intelligence and good faith of witnesses 
and the judgment and discrimination of jurors. l\Iicroscopes, chemists, and men of science 
a.re not always at hand i and criminals are neither anxious to court observation nor careful 
to pll:>serve the evidences of their guilt." 

Can ab.V general canon be employed, in determining whether the topic is 
one ulJon wh~p.h special experience shall be required? The following may be 
suggested: No ::,pecial experience shall be required unless the matter to 
be testified to is one ~lpon which it would clearly he presumptuous, under 
the circumstances of the C"·c;e, for a person of only ordinary e).:perience to 
assume to trust his senses, for the purposes of his own action in the ordinary 
serious affairs of life.1 

§ 560. Second Question: What SpeCial Experience is Necessary? 
(1) Qualification must be Expressly Shown. If for a particular topic the fore
going question is answered in the negative, tl.nd special experience is held to 
be necessary, the second question then presents itself: What sort of special 
experience is necessary? This will sometimes permit of a general rule,
as when it is laid down that a medical practitioner ~eed not be a specialist in 
insanity to form an opinion on that subject. Whatever general rules of this 
sort have been vouchsafed are dealt with under the "arious topics of testi
mony (post, §§ 564-571). But commonly there can be no such general 
propositions for the topic at large. The decision must bb a concrete one, i.e. 
upon the fitness of the individual witness, as shown by th~ circumstances of 
his e)"1>erience. 

Here two rules of method come into application: (1) The possession of the 
required qualifications by a particular person offered as a Witness, 1ml.~t be 

'1i1i9. I Compfire the following: 1870, of comprehending and under"ltanding"; La. 
Endicott, J., in Com. v. Sturtivant, 117 Mass. C. Pa. 1870. § 442 (" Experts ma:y be appointed 
122: .. [The condition is that] the facts upon whenever the Court deems theII\ necessary in 
which the witness is called on to express his order to obtain information or 1\ t the J'Cquest 
opinion are such as men in general are capable of the parties to the suit"). 

962 



§§ 555-5il] EXPERIE~TlAL CAPACITY §560 

exprcssly shoWIl by the 1m.rty o.ffcring him. This follows from the nature of the 
situation (allte, § 556), and is \Illi\"l~rsally conceded. l It marks a contrast 
between this and the foregoing sorts of testimonial capacity (ante, § 484). 

§ 561. Same: (2) Discretion of the Trial Court. (2) Secondl~', and em
phatically, the trial Court /Ilust be [cft to detlJrminc, absolutely and without 
review, the fact of possession of the required qualification by a particular 
witness. In most jurisdictions it is repeatedly declared that the decision 
upon the experiential qualifications of witnesses should be left to the deter
mination of the trial Court.1 

§ 560. • It is thercforp. seldom expressly 
ruled upon: 1879, State I'. ::lel'rl'st, t;0 ~. C, 
450,457: 1807. State v, Ward, a!l \'t. :.!:.!5, :!36; 
:lIId the I~uses cited pual, § 654, n. I (knowledge 
qualifications). 

This was not allowed tll 1J!' in:;bted on ill 
Bishop Atterhury's Trial. IG How, Sl. Tr. 404 
(17~3), but IlIerely because til(' interest of thl' 
State dem:mded the pre"ervation of the ~('('fecy 
of such methods (post, § :.!36i). 

§ 561. • CA:-IAlJA: Ib88, Preeper r. Boo 15 
Can. Sup. 401, 408, 410. 

UNITED STATt;S: Federal: 18S8, StillwpJl 
Mfg. Co. v. Phelps, 130 U. ~. 5:!i, !l Sup. GOI ; 
1894. Union P. R. Co. v. ~ovak, 15 U. S. ApI>. 
400,414,9 C. C. A. fi:!!l, HI Fed. 573: I!lO:!, 
Bradford Glycerine Co. t'. Kizer, 51 C. C, A. 
.'>24, 113 Fed. 895; l!)OS, Inlalld & S. C. Co. 1'. 

Tolson, 1:39 U. S. 551, .'559, II ::lup. 05a: IS91. 
Chateaugay O. & I. ('0. v. lllake. 144 F. S. -l7t;, 
484,12 Sup. 731; 1!l1:3, l\Iutheson I'. U. S" 227 
U. S, 540,:3:3 Sup. :355 (trial judge's diseretion); 
191G, Chautlluqua Institutioll I'. Zimmerman, 
6th C. C. A .. :l3:~ Fed, 371 (magazine 8uh
scription li~ts) ; 
Alabama: 1900, Loui~ville & ~. B. Co. v. 
Sandlin, 1:.!5 Alu, 585. :!8 So. 40; 1902. White 
v. State. 1:33 Alu. 122. :32 So. I:l\): 1!l05, Bra
ham v, State. 1·la Ab. 28, 38 So, 919; 1910, 
Stewart r. Sloss-Sheffield S. & I. Co., 170 Ala, 
544, 54 So, 48; 1918, Hamiltoll 1'. Cranford 
Mercantile Co., 201 Ala. 403, 7S SO, 401 (build
ing destroyed by fire) ; 
Arkansas: 1882, Hunnicutt v. Kirkpatrick. a9 
Ark. 172; 
Cali/omia: 1880, Sowden T, Quartz Mining 
Co., 55 CuI. 451 : 
Columbia (Dist,): 18!)5, L!lnsburgh r. Wim
sott, 7 D. C. App. 271, 274; 1005. Hamilton ". 
U. S,. 20 D. C. App, 382, 391 (medical men); 
1917. Washington R. & E. Co, 1', Clark, 46 
D. C. App. 89, 98; 
Coltnr:ticul: 1897, Stute v. Main, fi!l Conn. 
123, 37 At\. 80; 1898, Hygeill D. W, Co. v. 
Hygeia 1. Co .• 70 Conn, 51G, 40 AtI.1i3·1: 1900. 
Barber v. Manchester, 72 COlin. lli5. ·Ii; Atl. 
1014; 1915. Coffill L". Laskall, 80 (\'1111. :325, 94 
At\. 370 (value); 1!l21. Hil'hlllntHI t', Xorwil'h. 
O(j Conn. 5S:.!, 115 AU. 11 (,",UllcJ of I-:ullshol~); 
D'/a1L'arc: 19IG. Manda, Inc. r. lll'lawllrc L. & 
W. H. Ga., 89 N. J. L. 327, !l~ Atl. ·Hi7 (land 
':ondemntltion) ; 

Plorida: 1!l0:!. Da\'i~ v, Slate, 4-1 Fla. 32, 32 
So. S22: l!J(H, Schley v. Statc, 48 Fla. 53, 37 
:-';0. 51S; Hawaii: 1!J19. Kamahalo v. Coelho. 
:!4 lIaw. fi8f!. 095 ; 
lllilwi<l: 1921. People t', Sawhill. 299 Ill. 393, 
13:.! N. E. 4ii (accountant) ; 
iltdialla: 18S0. Fort Wa~'ne ~. Coombs, lOi 
Ind. 85. i ~. E. 74:3 (eonclush·e. unless there 
is III) e\'idl'llce at all of quulifications, or n pal
pahlo abuse of discretiun); 18!J5, Jenlley 
Electrie Cn.,·, Branham, J.15 Iud. 314. 41 ~. E. 
44t;; 1915, Ecklllau t'. Fundl'rberg, 183 Ind. 
20S, lOS ~. E. 5i7 (iusanity); 
M (tillc: 188:!, Higgins ", Hi~gin8. 75 Me. 340: 
ISS5, Fayette r. Chcslcn·i1le. ;i Me. 33 (" in 
extrellle cnses, wllllre a serious mistnkc has been 
cOllullitted through some uceident, inud\'er
tcnr.'c. or Illiscouecption, his action DUlY be 
rC\'iewcd "): 1888, Stn te t', Thompson, 80 Me. 
200, I:~ Atl. S!l:!: 1890, Marston t,. Dingley. 88 
!\le. 546, :H Atl. 414 (" unll'~" it is Illade clearly 
to Ill' pear from the edd"IlI'l' thnt it was not jus
tified or that it was ba"l'd IIpon some error in 
Inw"); I!JO·I, Conley 1'. Portland G. L. Co .• 99 
Me, 57, 58 At,1. 01 ; 
iUaryltlll</: 1!J0!l. State v. Flanigun, III Md. 
481, .4 Atl. SIS; Hlln, ~ewkirk v, State, 134 
Md. :310, lOG Atl. liO·1 (nlUrdcr: qUltlifications 
of witness to experimen ts with a gun) : 
M assacltll~l'tls: IS50, Lint'nln r. Barre, 5 Cush. 
5!l1; IS5S. Quinsigamond Bunk t'. Hobbs, 11 
Gray 25i; 1800, Marcy ~. Barnes, IG Gray 
IG4; 1860. Swan t'. Middlesex. 101 Mass. 177; 
181i!l, Gossler v, Refinery. 103 Mass. 3:35; 1870. 
COlli. r. Willilillls, 105 Mass. OS: 1874, Tucker 
.'. Railroad, lIS Muss. 548: 1875, Lawrencc r. 
Boston. 119 Mass, 132; 1882, Perkins v. 
Stickney, 1:32 Muss, 217 (" conclusive. unless it 
appears upon I he c\'iden~e to be errOlleOUR or to 
have been founded upon some error in law"): 
1883, Corn. 11. Nefus, 135 Mass, 554; 1885. 
Campbell 11. Russell. la9 Muss. 279. I N. E. 
3-15; IS8i, Wurren v. Water Co., 113 Mllss. 164. 
9 N. E. 52i: 1880. Hill t'. Home Ins. Co .• 129 
Ma~s. :349; 1888, Lowell." Conl'ra, 146 Mass. 
412. 1G N. E. 1>: 1895. Amory t'. Melrose. 162 
Muss. 550, a9 N. E. 276; 1895. Com. t!. Hall. 
1(\4 !\lass, 152,41 N. E. 13a; 1901, Tolund r. 
Paine F. Co., li9 !\lass. 501. 61 N. E. 52: 
I!lOI, Bnwen r. R. Co., 179 Muss. 524, 61 N. E. 
141; 1!l03, White .', :'II"Plll'ro;on, 183 1\1a88. 53a. 
07 N. E. 0·13; I!J()'I, l\-tuskl'get lshl/ld f'!ub .'. 
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Just how far this extends in each jurisdiction is difficult to say. In some, 
the ruling is not reviewable at all; in others, it is reviewable on certain con-

Nantucket. 185 Mass. 303, 70 N. E. 61 (conclu- State v. Secrest. 80 N. ·C. 450); 1895. Blue II. 
sive unless" erroneous in law") ; 1910. Martin v. R. Co.,1l7 N. C. 644, 23 S. E. 275 (collecting pre-
Boston & N. St. R. Co .• 205 Mass. 16.91 N. E. vious rulings); 1000. Geer v. Durham W. Co., 
159 (but where the quulifying facts are undis- 127 N. C. 439, 37 S. E. 474; 1903, State II. 
puted. the upper Court may review); 1909, Wilcox. 132 N. C. 1120.44 S. E. 625; 1920, 
Carroll v. Boston Elev. R. Co .• 200 Mass. 527. State v. Gray, 180 N. C. 697. 104 S. E. 647 
86 N. E. 793; 1912. Com. v. Spencer. 212 Mass. (speed of automobile); 
438. 99 N. E. 266 (physician); 1917. BoutHer Oklahoma: 1913, Atchison T. & S. F. R. Co. 
v. Malden. 226 Mass. 479. 116 N. E. 251 v. Baker, 37 Ok!. 48. 130 Puc. 577 (emergency 
(time of death); 1921. Cook v. Fall River. brakes) ; 
Mass .• 131 N. E. 346 (hospital site) ; Oreoon: 1900, Farmers' & T. N. Bank v. 
Michi(rm: 1879. McEwen v. Bigelow. 40 Mich. Woodell. 38 Or. 294, 61 Pac. 837; 1902, Ruck-
217; ISS:!, lves v. Leonard, 50 Mich. 299. 15 man v. Lumber Co .• 42 Or. 231. 70 Pac. 811; 
N. W. 463. semble; H106. State v. White. 48 Or. 416; 87 Puc. 137; 
Minnesota: 1896. B10ndel to. R. Co .• 66 Minn. 1909. Crosby v. Porthmd R. Co., 53 Or. 496. 
284. 66 N. W. 1079; 1897, Beckett 1'. Aid 100 Pac. 300; 
Assoc .• 67 Minn. 208, 69 N. W. 923; Hloo, Pcn7l3ylvania: 1869, Ardesco Oil Co. v. Gilson. 
Backus v. Ames. 79 Minn. 145,81 N. W. 766; 63 Pa. 152; Sorg v. Congregation. 63 Pa. 161; 
1901. Yorks t·. Mooberg, 84 1\Iinn. 50:!. 87 1871. Delaware &: C. Towboat Co. v. Starrs. 
N. W. 115; 1905. Corse &: Co. v. Minne- 69 Pa. 41; 1884. I-irst Nat'l Bank v. Wire
sota Grain Co .• 94 Minn. 331. 102 N. W. 728; bach's Ex·r. 106 Pa. 44; 1902. Stevenson v. 
1905, Paterson v. Chicago, 1\1. &: St. P. R. Co.. Ebervale Coal Co .• 203 Pa. 316. 52 Atl. 201; 
95 Minn. 57, 103 N. W. 621; 19l1i, Olthoff Rhode Island: 1860, Howard v. Providence, 
v. Great North~rn R. Co., 135 Minn. 73. 160 6 R. I. 514; 1863, Sarle v. Arnold. 7 ld. 586; 
N. W. 200 (speed of a train); 1903. Ennis v. Little. 25 R. I. 342. 55 At!. 884: 
Missouri: 1896. Helfenstein v. Medart, 136 1912. Eastman v. Dunn. 34 R. I. 416. 83 At!. 
Mo. 595. 36 S. W. 863; 1057 (value witness) ; 
Nebraska: 1900. Misgouri P. R. Co. v. Fox. 60 South Dakota: 1905. Borneman II. Chicago, 
Nebr. 531. 83 N. W. 744; 1901. Omaha L. St. P. M. & O. R. Co .• 19 S. D. 459, 104 N. W. 
& T. Co. v. Douglas Co .• 62 id. 1.86 N. W. 936; 208; 
1903. Schmuck v. Hill, Nebr.·. 96 N. W. Tennessee: 1891. Powers r. McKenzie. gO 
158; l!H5. Meyers v. Western Union Tel. Co.. Tenn. 181. 16 S. W. 559; 1897, Bruce tI. Beall, 
98 Nebr. 471. 153 N. W. 558 (value of cattle); 99 Tenn. :~03. 41 S. W. 445; 
New Hampshire: 1860. Jones v. Tucker. 41 Utah: 1897. Wright tI. S. P. Co .• 15 Utah. 
N. H. 5019 (Doc. J.: "whether a witness hilS a 421. 49 Puc. 309; 1899. State tI. Webb, 18 
speciul and peculiar knowludge is I1S much Utah. 441. 56 Pac. 159: 1901. Budd II. R. Co., 
a question of fact as the question whether a 23 Utah 515. 65 Pac. 4S6: 1902, Garr II. 

seurch is diligent and thorough "); 1870, Dole CrIlney, 25 Utah 193,70 Pac. 853; 
v. Johnson. 50 N. H. 459; 187~, Ellingwood Vermo1lt: 1874. Wright v. Williams' Estate. 
v. Brngg. 52 N. H. 490; 1881. Goodwin v. 47 Vt. 232 ( •. 80 long as thl) evidence or facts 
Scott. 61 N. H. 114; 1888. Carpenter v. Hatch. do not constitute or conclusively show skill, 
64 N. H. 576. 15 Atl. 219: 1919, State II. and such skill is matter of fact to be inferred 
Killeen. 79 N. H. 201. 107 Atl. (j01 (hnndwrit- from such e\·idence or facts. the finding of the 
ing) : Court is not revisable in that respect as being 
New Jersey: 1896. New Jersey Z. & I. Co. v. error in law"); 1885. Lamoille Valley R. Co. 
L. Z. &: 1. Co .• 59 N. J. L. 189. 35Atl. 915; 1904. II. Bixby. 57 Vt. 563: Carpenter II. Corinth, 
State v. Arthur. 70 N. J. L. 425.57 Atl. 156: 58 Yt. 216. 2 Atl. 170; 1886. Bemis II. R. 
1904. Burns v. Dc!. &: A. T. &: T. Co .• 70 N. J. J,. Co .• 58 Vt. 641. 3 Atl. 531: 1901, Watris! II. 

745. 59 Atl. 220: 1906. State v. Monich, 7·1 Trendall. 74 Vt. 54. 52 At!. 118; 
N. J. L. 522. 64 Atl. 1016 ("if there be any Viroinia: 1897. Richmond L. &: M. W. 1>. 

legal evidence to support tile finding" of ad- Ford. 94 Va. 616. 27 S. E. 509; 1905. Virginia 
missibility. this suffices) : 1916. State v. Mandel- I. C. &: C. Co. v. Tomlinson. 104 Va. 249, 51 
ville. 88 N. J. L. 418. 96 At!. 398 (analytical S. E. 362: 1909, Hot Springs L. M. Co. II. 

chemist. testifying on a charge of giving drugs Revereomb. 110 Va. 240. 65 S. E. 557: 
to CIIURC miscarriage); 1920. Loonllrd v. Stand- Washinoto1l: 1902, Czarecki II. R. & N. Co., 
IIrd Aero Co .. 95 N. J. L. 235. 112 Atl. 252; 30 Wash. 2R8, 70 PIIC. 750; 1913. Bogart v. 
New York: 1877. Nelson v. Ins. Co .• 71 N. Y. Pitch less L. Co., 72 Wash. 417, 130 Pac. 490 
460. 8emble: 1888. Slocovich v. Ins. Co., 108 (IumlJ(>ring). 
N. Y. 62. 14 N. E. 802; Whether on voir dire cross-examination 
North Carolina: 1879. Flynt v. Bod~lIhllmer. 80 should be ullowed is for the trial Court in its 
N. C. 205; 1886, State v. Cole. 94 N. C. 964 discretion to decide: 1916. People ". Kim-
(exl>laining Stute v. Parish. Busbee 239: brough, 193 Mich. 330, 159 N. W. 633. 

964 



§§ 555-571] EXPERIENTIAL CAPACITY § 561 

ditions; in others, the matter is left H largely" to the trial Court's discretion. 
But the language of the principle varies in different opinions; and, in prac
tice, the rulings below are constantly reconsidered above, under the guise of 
ascertaining whether the" discretion" has been" abused." But thereform 
of the future will find in this principle the nucleus for a beneficent e>.."ten
sion of the doctrine of judicial discretion (ante, § 16). Looking at the com
plication of facts often entering into a witness' competency and best under
stood by the trial judge alone, looking at the comparatively triBing character 
(in relation to all the issues of a trial) of the topics over which controversy 
arises, looking at the ample and sure safeguard of cross-examination to 
reveal the witness' real qualifications, looking at the injustice of requir
ing the busy judges of the Supreme Courts to investigate such triBes, . in 
view of all these considerations, it cannot be doubted that the rule of the 
future ought to be: The experiential qualifications of a particular 1/''itness 
are invariably determined by the trial judge, and toill wt be reV'iewed on appeal. 

§ 562. Sundry Principles: (1) Expert Witness Stating his Grounds of 
Opinion; (2) One Expert testifying to Another's Competency. (1) An 
expert witness, like any other witness, may be askcd on the direct examination, 
or may be required, to state the grounM of his opinion, i.e. the general data 
which form the basis of his judgmcnt upon the specific data observed by him. 
This is merely an application of the general principle of the knowledge-qualifi
cation (post, § 655). Distinguish from this the questions whether a hypo
thetical question mayor must be employed (post, § 672); whether an expert 
witness may be cross-examined or contradicted as to the grounds of his opinion 
(post, §§ 938,972,992); and whether the statements of a patient to a physician 
may be offered in evidence under the exception to the Hearsay rule (post, 
§ 1720). 

(2) The experiential qualifications of ,a witness are usually established by 
his own testimony reciting the facts of his career and special experience.1 

But in impeachment of his qualifications (post, § 938), or in support of them 
when impeached (post, § 1104), the general character of the witness as to 
experiential competency may be testified to. Here the proof may be made 
by means of reputation (post, § 1621) or by means of another expert wit
ness' personal opinion (1)08(, § 1984), methods which raise the distinct 
questions of the Hearsay rule and the Opinion rule. 

§ 563. of Securing Unbiassed Experts. Judge's Selection of 
Experts. (1) Mueh has been declaimed about the pa,rtisa1!ship and consequent 
untrustworthiness of the usual professional man as an expert witness. But 
it does not appear that the professional man is more biassed or more corrupt 
than the ordinary lay witness. It is merdy that his bias or pecuniary sub
serviency, when it is discovered, is in a more marked and unpleasant con-

§ 662. 'Cases cited post, § G55; which in
clude ulso rulings on experiential qu~lificationB. 

or course, the witness is Dot to decide his 
own qualification8: 1907. Glover 11. Stnte, 129 

Gn. 717. 59 S. E. 81G (even where, liS in this 
extraordinary cusc; he disclaim8 being nn ex
pert). 
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trast with that ideal of impartiality and trustworthiness which is naturallJ' 
associated with abstract scientific truth.1 So, too, the frequent inconclusive
ness, uncertainty, and contradition of expert testimony are not more radical 
than the same baffling features in testimony founded on ordinary observation 
by the layman's senses. They merely disappoint more sharply our usual con
ceptions of the accuracy of scientific knowledge. It is a question whether 
either of these popular (and natural) ideals is attainable. But if they may 
he in any degree approached, it certainly is desirable to improve upon the 
present method. 

There are indeed serious difficulties to be met with by any other method, -
in particular. the expense, the impracticability of classif~'ing experts. the im
propriety of interfering with the parties' voluntary choice, and the difficlllt~· 
of adopting a fixed rule for all classes of cases and all communities. But the 
practice under the present method has for years exhibited sh(\ri /:cl'lings which 
are lamentable. Extreme cases, of frequent occurrence,.J ' haken the 
faith of juries in expert witnesses. Professional men of ~,. , ',' " '1''; instincts 
and high scientific standards look upon the witness box as. ,Agotha, and 
disclaim all respect for the law's methods of investigation. By any standard 
of efficiency, the present method registers itself as a failure, in cases where the 
slightest pressure is put upon it. The situation being obvious on all hands, 
there is an extensive literature about it, mostly developed in the medical field.2 

§ 563. I For the psychological clements of 
strength and of weakness in expert tpstiIllony 
liS such. sec the materials colle<:ted in the 
present author's .. Principles of Judicial Proof" 
(1913), §§ 220-231. 

• The literature was partly collected hy the 
author in a list published in Bulletin No, 5. 
vol. XV. Northwestern University. .. List 
of References on Problems of Contemporary 
LegiRlation ". 1914. lind Supplement. 1!J20; 
the following arc the principal articles: 

J. F. Stephen ... Expert Testimony" (Jurid
ical Society Papers. II. 236). 

Willard Bartlett. .. Medical Expert E\'i
dence: The Obstacles to Hadical Change in 
the Present System" (Amcric:m L. Rev .• 
XXXIV. I). 

G. A. Endlich ... Proposed Changes in the 
Law of Expert Testimony" (A mer. L. Rev .. 
XXXII. 851). 

W. L. Foster. "Expert Testimony Prev-
alent Complaints and Prolloscd Rpmedies" 
(Harvard L. R .• XI. 16!l). 

Learned nand. •. Historical and Prnctieal 
Considerations Regarding Expert Testimony" 
(Harv. L. R.. XV. 40). 

L. A. Emery ... Medical Expert E\'idcnce" 
(Amer. Law Rev .• XXXIX. 481). 

S. S. Cohen ... The Proper Scope of Seien
tifie (So-Called Expert) Testimony in Trials 
Involving Pharmacologic Questiulls" (itI., 
XXXIX. 187). 

Meuico-Legal Society. Jonrllal (New York; 
various articles). 

H. N. Somerville, and others (American 
Lawyer. XV. 309). 

Massachusetts Legislature. 1!l08. Heari".:: 
before the Judiciary Committee on Bill of 
l\Iassaehusetts Medical Society. 

Mir.higan Bar Association. Report of Com
mittee (Proceedings of 1!l05; Judl!;e W. n. 
Perkins. chairman; containing a bibliog~:lphy. 
including articles in medical journals). 

Mnryland Bnr Association. Report of Com
mittee (Proceedings of 1!l0!l; containi!lg!! 
summary of arguments. with the text of the 
laws and proposed hills to date; C. W. Sams. 
Chairman of Committee). 

Persifor Frazer, "Expert Testimony: It.q 
Abuses and Uses" (American Law Register. 
1902. XLI. N. S .• L. O. S .• 87). 

Lee M. Friedman. "Expert Testimony: 
Its A buses and Reformation .. (Yale L. J .. 
XIX. 2·17). 

Journal of Criminnl Law and Criminology 
(:-lorthwestern University Building. Chicago). 
Vol. 1 Rnd later (various articles). 

Edward .J. McDermott. .. Expert Testi
mony" (Amer. L. Rev .• XLVII. 35), 

American Institute of Criminal Law and 
Criminolog~·. Committee on Insanity and 
Crime. Edwin R. Keedy, Chairman. !leporte 
of l!Jl:J. 1!l1·1 (Journal of Crim. Law. V. G4:J. 
VI. G72). 

American Medical Association, Committee 
on Expert Testimony. Heport of 1914, 

"'isconsin Branch of the Americun Institute 
of Criminal Law and Criminology. Ueport of 
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The problem, however, is much the same in all fields of applied science, some 
of them merely being more common than others in ordinary trials. Most of 
the literature is critical and destructive. Few constructive proposals, that 
are at all feasible, have been made. 

(2) The principal feature of the breakdown seems to be the distrUJt of the 
expert witness, as one whose testimony is shaped by his biM for the party call
ing !tim. That bias itself is due, partly to the special fee which has been paid 
or promised him, and partly to his prior consultation, with the party and his 
self-committal to a particular view. His candid scientific opinion thus has 
had no fair opportunity of expression, or eyen of formation, swerved as he is 
by this partisan committal. 

The remedy therefore seems to lie in removing this parti8an feature, i.e. 
by bringing him into court free from any committal to either party. Such 
a status for the expert would indeed not secure perfection. But it can be 
asserted that no measure can be effective which does not secure such a status 
for the expert witness. 

How can this be done? The essential features, in the abstract, are that the 
State, not the party, shall be the one to pay his fee, and that the Court, not 
the party, shall be the one to select and summon him. 

(3) The various concrete proposals, based on the foregoing essentials, 
reduce to three types: (A) One expedient is to substitute an official jury of 
experts where a scientific fact is in issue. Scientific men, not lawyers, are 
often found favoring this. But this proposal is Wholly impracticable in our 
country, first, because the jur~' system constitutionally cannot thus be in
terfered with; 3 and, secondly, because in virtually all litigation the scientific 
fact is seldom more than a part of the issue, and therefore cannot be easily 
segregated for the purpose of being committed to a second and subsidiary jury. 

(B) The second type of expedient is the appcintment of only official experl8 
as witne88e.'l to take the place of paid partisan experts as witnesses, the latter 
being abolished. This is equally futile; first, because it interferes with the 
traditional right of the parties to adduce such evidence as they think useful; 
and secondly, because it would commit the fate of such issues completely to a 
body of men who, under certain local political conditions, would be wholly 
unreliable, and the new state of things would often be Worse than the old. 

Committee on Procedure. 3d Annual lHeeting. 
1911 (Journal of Criminal Law, etc .• II. 724). 

F. L. Ransome. "Geologists as Expert 
Witnesses" (Economic Geology. XV. 339. 
1920). 

John H. Gray. "Expert or Opinion Testi
mony in Rate Valuation Cases" (Utilities 
Magazine. I. No.3. Jan. 1916). 

• It is true that in the AdmiraUy practice. 
where skilled assessors arc summoned to form 
a part of the tribunal. special expert nautical 
witnesses are not permitted to be used by the 
parties: 1842. The Gazelle. 1 W. Hob. 471; 
1907. Bryce v. Canadian Pacific H. Co .• 13 

N. Br. 96. 108 (citing other cases). But the 
Court of Admiralty affords no precedent which 
would be of vnlue for jury trials. 

On the other hand. in patent P1'acticc. tOO 
expert witnesses. nominally SO-called. are 
virtually the retained partislUl assi .. tants of 
counsel. and yet no movement of complaint 
is made against this method. The reason is 
the same though convcrse. viz. that. in the ab
SCllt'C of juries. the uhusc is not felt. 

In short. a method employed in a court 
without juries is of little value as a precedent. 
(!i ther practically or constitutio!lally. 
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(C) The third type of expedient consists in authorizing the Court to call, 
on any such issue, an expert selected by the judge himself; this expert being 
merely additional to such experts as the parties may choose to call on their 
sides.4 Modest as it seems, this expedient would remove most of the present 

• The following three drafts of statutes may shall request. Reasonable notice shall be 
be taken as typical of the different species given each party of physical examination of 
based on the abo\'e principle: persons. things and places. and each party may 

(1) The first attempt at legislllti\'e reform be represented at such examinations. Section 
was made in Michigan. by St. 1905. No. li5: 2. At the trial of the cn..oe either party or the 
Sect. 1. Compo L. 1915. § 12557: No expert court may call the examiner as a witness. and 
shall recei\'e a sum .. in excess of the ordinllry if so called he shall be subject to examination 
witness fees". unless by court order; and to and cross-examination as other witnesses. For 
payor receive such a fee is made a misde- his time and expenses incurred in the exam ina-
mean or ; Sect. 2. § 12558: .. No more than tion and in attonding court as a witness be shall 
three experts shall be allowed to testify on be allowed by the court a reasonable sum. to be 
either side ,IlS to the same issue in any gi\'en pnid from the county treasury as a part of the 
CI'SC". unless the trial Court permits additionnl court expenses. The court mny limit the 
ones; Sect. 3: "In criminal cnses for homi- witnesses to be exnmined as experts to such 
cide where the issues involve expert knowledge number on each side as it shull adjudge suffi-
or opinion. the Court shall appoint one or more cient for an understanding 01 the contention of 
suitable disinterested persons. not excecding the purties on ~be question. Section 3. When 
three. to in\'estigate such issues and testify to upon the triul of uny case in either of said courts 
the trial"; the compensation is to be paid by questions arise upon which expert or opinion 
the county ... and the fact that such witness or evidence is offered. the court may continue the 
witnesses have been so appointed shall be made case and appoint un exuminer for h'Uch ques-
known to the jury"; but" this provision shall tions us provided in Section 1. Section 4. In 
not preclude either prosecution or defence from all cuses in said courts where a view by the jury 
using other expert witnesses at the trial"; may be allowed. the court. instead thereof. may 
Sect. 4. § 12559: "This act shall not be appli- appoint c:~ or more disinterested person~ to 
cable to witnesses testifying to the established make the desired inspection in the manner and 
facts or deductions of Bcienee. nor to any other under the silme rules and restrictions as in the 
specific facts. but only tn witnesses testifying to cllse of a view by the jury. The viewer thus 
matters of opinion "). But Section 3 of this lIPpointed muy be called as a witness by either 
stntute was held unconstitutionul in Pp:;j,ie v. purty or by the court. and shllll be subject to 
Dickerson. 164 Mich. 148. 129 rJ. W. 189; examination lind cross-examination like other 
tbe absurdity of this derision is commented on witnesses. He shall be allowed by the court IL 

in § 2484. post (judge's power to summon wit- reusonuble sum for time and expenses incurred. 
nesses). to be paid by the party asking for the view and 

(2) The Medico-Legal Society of New York. taxed in his costs. or to be paid by the <'ounty 
at its March and May meetings (1907). dis- as a part of the court expenses. at the discretion 
cussed the subject. and tbe Mluch. June. and of the court," 
September numbers (1907) of the Society's (3) The committee on Crime and Insanity. 
Journal published contributions. A Com- of the American Institute of Criminal Law and 
mittee was appointed. under the chail'lllanship Criminology. has prepared the following bill. 
of Chief Justice Emery. of the Mnine Supreme which otTers a platform that should unite 
Court. to prepare a memorial to the Legis- general support: .. Section 1. Where the ex-
latures of the various States, The following istellce of mental disease or derangement on the 
bill was drawn under his advice. und was pllrt of any person becomes an issue in the 
introduced in t.he Legislature of Maine: trilll of a case. the judge of the trial court may 
.. Section 1. In any case. civil or crimi nul. ill summon one or more disinterested qualified 
the supreme judicial court. or any Buperior experts. not exceeding three. to testify at the 
court. when it appears that questions may arise trin!. In case the judge shall issue the sum-
therein upon which expert or opinion evidence mons before the trial is begun. he shull notify 
would be admissible. the court. or any justice coull!<C1 for both parties of the witnesses so 
thereof in vacation. may appoint us examiner summoned. Upon the trial of the case. the 
one or more disinterested persollS qualified RR witnesses summoned by the court may be CrOSB-
experts upon the questions. The examiner. at examined by counsel for both parties in the 
the request of either party. or of the court or case. Such summoning of witnesses by the 
justice RPpointing him. shall make Buch ex- court shall not preclude either party from using 
amination and study of the subject matter of other expert witnesses f..t the trial. Section 2. 
the questions as he deems necessnry for 11 full In criminnl cases. no testimony regarding the 
understanding thereof. and such further reason- mental condition oC the arcused shall be 

,able pertinent examination as either party received from witnesses summoned by the Be-
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abuses. As soon as a clash of opinion appeared between the partisan experts, 
paid by the parties, the jury would turn for its real guidance to the impartial 
one selected and summoned by the judge, and his conclusions would have 
an almost decisive weight with the jury. At the same time, there would be 
no risk of suppressing possible truth by excluding the parties' experts; and 
the experts called by the parties would in fact be of service in exposing oc
casionally the errors of the official expert. There are, of course, a few details 
which would assist this whole process, but are not all essential to it: 

(a) The judge's power should be exercised after notice by him to the partiea, 
so as to encourage an agreement upon a selected name;6 (b) The official 
expert should be allowed to draw up his statements in the form of a report, 
and to read this in the first instance as his testimony; 6 (c) The judge 
should be authorized to require a conference before trial between tne Court 
expert and all the other experts intended to be summoned, so as to reconcile 
beforehand needless misunderstandings which give to the jury a groundless 
impression of scientific uncertainty and contradiction; these misunderstand
ings now develop throu{;h the keeping apart of the experts and their open 
baiting by the opposing counsel on the trial; (d) The official expert should 
of course be subject to cross-examination, if desired, by the parties (post, 
§ 1371); (e) The State should pay the expert's special fee, where one is 
demandable (post, § 2203). 

How successful can be this type of measure when intelligently and con
scientiouslyadministered is demonstrated in one field where it is already in use: 

cused until the expert witnesses summoned by moned by the court, he may be cross examined 
the prosecution have been given an opportunity regarding his report by counsel for both parties. 
to examine the accused. Section 3. Whenever Section 5. Where expert witnesses have ex-
in the trial of a criminal case the existence of amined the person whose mental condition is 
mental disease on the part of the accused, either an element in the case, they may consult v.ith 
at the time of the trial or at the time of the com- or without the directi'Jn of the court, and may 
mission of the aUeged wrongful act, becomes an prepare a joint report t(J be introduced at the 
issue in the case, the judge of the court before trial." The Committee's Report has been 
which the accused is to be tried or is being tried approved by the Institute (see the citation 
shall commit the accused to the State Hospital supra, n. 2). 
for the Insane, to be detained there for purposes & That the judge has the power to summon a 
of observation until further order of court. witnuB, even v.ithout express statutory au-
The court shall direct the superintendent of the thority, is noted post, § 2484 (judge's powel· to 
hospital to pelDlit aU the expert witnesses surn- seek e\idence). 
moned in the case to have free access to the • Such a report, made in tnt: course of duty, 
accused for purposes of observation. The might have been made admissible without 
court may also direct ihe chief physician of calling the \\itness (post, § 1630), and would 
the hospital to prepare 11 report regarding the have been constitutionally not open to ob-
mental condition of the accused. This report jection (posl, § 1389). But here it would be 
any be introduced in evidence at the trial impolitic to dispense v.ith the opportunity for 
'Jad··'r the oath of said chief physician, who may cross-examination. 
be regarding the report by Assuming therefore that the witness attends 
. 'l'n!lC1 for both sides. Section 4. Each expert Bnd is subject to cross-exllmination, no princi-
~.'·~l!~SS may prepare a written rep<>rt upon the pIc is violated by permitting him (or them) to 
mental condition of the person in question. and read the report, as representing his testimony. 
such report may be read by the witness atthe This is done in aU ordinary cases of a memo-
trial. If the witness presenting the report was randum of past recollection (pOBt, \ 734), and 
called by one of the opposing partie~, he may be the proposed practice is not esscntiaUydifferent. 
cross-examined regarding his report by counsel The authorities to this effect are noted POst. 
for the other party. If the witness was sum- § 1385. 
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1920, Dr. Pra1leis D. DOlloglllu:, Medical Adviser to the Massachusetts Industrial 
Accident Board (Proceedings of the Seventh Annual Meeting of the International Associa
tion of Industrial Accident Boards, U. S. Bureau of Labor Statistics, Bulletin No. 281, p. 
277): "The medical sections of the law have been amended to provide that the written re
port of the impartial physician shall be admitted in evidence as a part of the record upon 
which a board member may base his decision. • • . The following are the sections of the law 
governing the medical features: 'Examination 0: t:"lployee by physician for beard (Part 
III, section 8). The industrial accident board or a·.ty member thereof may appoint a duly 
qualified impartial physician to examine the injured employee and to report. . " The 
report of the physician shall be admissible in evidence . . . provided that the employer 
and the insurer have seasonably been furnished with copies thereof.' . .. The work 
of advising the board on the appointment of impartial physicians is a duty of the [Board's) 
medical adviser, for the purpose Ji' having a uniform system based on expert knowledge of 
the requirements of the different cases that arise, and permitting of the selection and train
ing of physicians in a manner that ,,;1l insure impartial examinations and reports accord
ing to the technical requirements of the compensation law. . .. In all case!' the aim 
in selecting physicians is to provide a man whose training and experience fit him to examine 
and report expertly rccordi:tg to the special features involved in the case, not only as to 
past disability but as (Q future treatment. In connection with the assignment of impartial 
physicians, according to the nature of the case and location, some interest may be attached 
to a brief st.atement of the process by which the impartial reports are handled at the office. 
Upon receipt of impartial reports these are in all cases first read by the medical adviser to 
make certain that the report properly covers the necessary points invoh'ed in the case. 
Copies are then made and sent to the employee, insurance company, and, in some instances, 
to other persons who have a direct interest in the case. The impartial examination is not 
related in any way to the examinations which the insul'ance I'ompany is permitted by law 
to have performed in its own behalf, by a physician appointed outside the jurisdiction of 
the board. The impartial examination is to assist the board and th~ interested parties in 
obtaining reliable medical opinions which under th2 law have the weight of being entirely 
separated from any direct interest in behalf either of the e'.nployee or the insurance company 
.. Probably the greatest factor in the satisfactory carrying out of the Massachusetts 
;aw has been its intelligent dev(')opment along mwical lines. 

"Eliminating the professional witness. The old form of controversy, by presenting 
witnesses for and against the claimant, so that the man's rights depended upon the weight 
of the evidence presented at a hearing, has been materially modified by the naming of so
called impartial physicians. . " In the ellrly days of the act, il1!lUrance companies 
and employees did not avail themselves to a.JY 'large extent of the S(.'Ctinn in the law provid
ing for the appointment of impartial physicians. This was due chif'fly to the fact that the 
medical policy of the board had not been determined. With the arpointment of a medical 
adviser, in 1914, and the adoption of a medi.:al program providing, in part, for the appoint
ment of specialists as impartial physk;ans, there was a great increase in the demand for 
impartial examinations. . .. The great success of the accident board has come from 
the utilization of the best medical brains in the Commonwealth. Members of the medical 
profession consider it an honor to serve as impartial examiners and are willing to make some 
sacrifice fully to preserve this feature of the law." 

Legislative progress in the adoption of this type of measure has been 
slow.7 But it is inevitably the way of the future. 

; Compare with the follo'\\ing the statutes chants, engineers, actuaries, and other scicn
admitting certificates oj analYdUJ. etc., by tific persons in such way as it thinks fit, the 
experts (post, § 1(74): CANAD.': Ontario, better to enable it to determine any matter in 
Rules of Court )913. No. 268 (" The Court may evidence in any cause or proceeding, and may 
obtain the assistance of accoUlitants, JDer- act un thc certificate of such person "), and 
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similar pro .... isions for the other Ilro\·inces. cited qualified eXI><!rts. not I'xceeding three. to tcstif~' 
post. , 1674. at the trial. Before entering upon such 

UNITED STATES: Arizona: St. 192J.. c. l:n in\'Cstigation such experts 8ha1l take and su1.>- , 

(personal injuries; likl' S. D. St. 1921. c. Ii!); scribe the following out.h. before the judge 
R/u,dc Island: Gen. L. 1900. c. 2!)2. § 18 (" Any making the appuintment or 80mI' officer 
justice of the superior court'may. in any cauS('. dcsignat~d by him: '1 do solemnly s~'ear that 
chil or criminal. on mot.ion of any party therein. I will m!1.ke a faithful and imp:;.rtinl examina-
nt any time before the trial thereof. appoint tion of the matters to be inyesti~atcd by me 
one or more disinterc~tcd skiilcd persons. and that I will make a true rc~ art therl'on 
whether they 00 rcsidcllt~ or non-rcsidenw. to a('('ording to tlw best of my knowll'dge. bl'lief 
serve as expert witnes~c~ thcrl'in: Pro\·ided. and understanding. So help me GlJd.· The 
that the reasonable fel's of such eXIJertll. ac- compensation of such expert wjtneshCs shall be 
cording tv the charactl'r of the serdce to he fixed by the ::ourt und paid by thl' ~("mty upon 
performed. as fixed by such justice. shall he the order of the court as a part of the CGst$ of 
I"lid by the party mO\'ing for such appoint- thl' action. Th~ receipt by any expert witness 
ment. to the clerk of the court at. such time as ~\lmmoned under this ~ection of any other 
the justice shall prescribe; and the amount so cUlllpensation than 80 ilx(·d h~' the f!'Hlrt aml 
paid shall form part of the costs in the cau~. paid by tllC county. or tlte ',ffer or prGnlise by 
In criminal cases in the discretion of the cOlIrt. any person to pay '\It'h oj her compensation 
on requcst of the defendant. expert \\;tnesscs shall be unlawful and lJ\mi~hahle as contempt 
may be furnished for the defendant at the of court, The fact that such expert witnl'sses 
expensc of the staw. on such terms and condi- haye oocn uppointed ,,~' th;? "'-,urt >hall he 
tions as may 00 prescribed by th'" court ") ; made known to the jury. but t.hey shall hl' 
§ 19 (" Such I'xperts. being first duly sworn be- subject to cross-examinution by both partie~. 
fore a justice or clerk of the court to make •• who may also sumtJI'on other expert witll~;;Sl':; 
faithful and impartial examinat.ion into t.he at the trial. but the court IIlIlY imr,u~ rell80l1-
matters and things committed to them. and able limitations upon the number of witness!)", 
tme report thereon to make according to the who may give opinion eddence on the ~ame 
best or their knowledge. belief. and understand- subject "); § 4066-2 (" <\ 0 testimony rl'garding 
ing. !(ball thereupon proceed to \;ew and ex- the mental condition of the accusl'd shall he 
amine such persons. matwrs. and things. to received from witnc~~('s 8ummoned by the 
read and bear such c\idence. and in such man- accu~d until the expert witnesses sUlllmon()d 
ncr. times. and plac()D. whether by attendance by the. pro~ecution haw b~l'n gh"en un "p-
at the trial of iuch cause or otherwise. and to port unity to examine and nh~T\"e thl' nc('u:'Cd. 
report tbeir findings. views. and opinions if such opportunity ,hall 113\"(~ IJCl'n scason3bl~" 
thereon. jointly or severally. orally or in writ- demanded ") ; § 40Ii6-:) (" Whenever tIll' 
ing. to the cou. t where such cause shall be pl'nd- exist':!nce of mental dii'l'a~e on the part of the 
ing. before or at tbe trinl thereof. in such mall- accused. lit the time of tlw trial. is :;uggested or 
Il!~r us the justice appointing them. or vny becomes the subject (,f inquir~'. the prc~iding 
justice of the court sitting in the cause. shnlI judge of the court hef"r(' whirh thl' fi('euspd i~ 
prescrioo; and such report. if in writing. shall to be tried or is being tril'd may. after rcason-
form pnrt of the record of the cause. and shall able notiee r.nd opportunit~· fur hearing. ('o"m-
be produced in e\idence at the trial thereof. mit the .,ccuser! io a state or count.y hospital 
and such experts shall attend to sueh trial until or asylum f:::~ the insune to be detained there 
excused by the eourt: Pro\ided. that any filr a reasonable time. to be f!xcd hy tIl(> rourt. 
part~· to the cause may call and examinc. or for the purpose of ob5en"ation. but the l'ourt 
('toss-examine. Ull}' such expert nt tlll' trinl U~ may pr()ceed undl'r ~e~tioll 4iOO. III ~a"e of 
to the lIIatters, persons, things. \"iews. filldiuJ(s. commitment to a ho'pital the .. ourt :;hall dire(·t 
and opinions contained. mentioned. or referred the superintendent uf the ho,pital to I,ermit 
~o in /Lny sucil report, withollt further sum- all the ~xpert witnes~e~ ~ulllm()lJed in the case 
monq "); to have free Ilccess to the accust~d fIJI' the pur-
South Dakota: St. 1921. c. li9 (in personal pose of obs~n'r.tt.ion. The ~ol!rt may also 
injury cases. the Court may direct a physical direct the ebief physician of the ho~pital to 
examination by a competent physician. etc.; prepure a rl'port regarding the mental ('(,ndition 
but tIlls shall not prevent" any other person or of the accused. This report Illay be introdu(,cd 
physicil'Jl from ooin~ called and examined ") ; in e\'idence at the tria! under the oath of the 
Vermont: Gen. L. 1917. § 2(;20 (quoted 1I0st. said ('hief physiciun who Clay be cross-exumincd 
§ 1837; authorizes courts tu .. ord'!r an exami- rcgarding the report by coun~1 for both 
nation to 00 made by an expert ... in the parties"); § 40(j(;-4 (" Each expert witness 
investigation of a erime ") ; apPOinted by the court may he required by the 
Wisc01Uiin: St. 1921, c. 126. adding to Stats. court to pfl'pare u written brief report under 
§ 4066 a new § ':'066-1 (" Wllt'lleYer. in uny oath upon the mentu! condition of tht' person ill 
('riminal casco expert opinion e\'idelH'e hecomes question and such Jcport shall be filed with tlll' 
necessary or desirable tllC judge of the trial ('Ierk Itt such time us may be fix('d by the 
('ourt may Ilf~r notice to tlle parties and a court. Such report may with the permission of 
hearing. appoint olle or more disinterested the court be read cy the witness at the trial"). 
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2. Rule. for Particular BuLJectJ of Ilzperience 

§ 564. i'orelgn Law. (1) In answering the frst question (ante, § 559), as 
applied to this topic, the main contro\'(>rsy is whether a witness to foreign 
law must be by profession an advocate, attorney, or judge, or whether a lay
man, if he claims the knowledge, may be trusted to speak as to the state of the 
law. The earlier practice in England seems to have been often very liberaJ.I 
though Lord Ellenborough is reported as having insisted on the necessity of 
a professional character in the wibess.2 But in the leading cases of Vander 
Donckt v. Thelusson and the Sussex Peerage it was settled that, besides pro
fessional persons, persons of any occupation which makes it ne:!essary for them 
to give special attention to legal topics may be listened to upon those topics; 
the application of this test being left for decision to individual cases: 

• 

1844, Lord LANGDALE, M. R. in Sussex Peerag~ C.ue, 11 (:1. & F. 117-134; (a RomanCath
olic bishop, exercising certain judicial functions over marriages, was permitted to testify to 
the Cathol:~ law of marriage): "The witness is in a situation of importance; he is engaged 
in the performance of importllllt and re,;ponsible public duties; and, connected with them 
and in order to discharge them properly, he is bound to make himself acquainted with this 
subject of the law of marriage. That being so, his evidence is of the nature of that of a 
judge." 

1849, MAULE, J., in Vander Donc1.-t v. Thelu.vson, 8 C. B. 812, 824 (a v.;tness to prove 
Belgian law had been a merchant and a commissioner in stocks and hills of exchange in 
Brussels, but was now an hotel-keeper in London; the question being as to the legal place 
of presentation of a note): "The question is whether he is a person having special and pe
culiar means of knowledge of the law of Belgium with regard to bills 0; exchange and prom
issory notes, one whose business it was to nttend to and make himself acquainted v.;th 
the subject. I think that, inasmuch as he Ilad been carrying on a business which made it 
his interest to take cognizance of the foreign law, he does fall within the description of an 
expert. Applying one's common sensa to the matter, why should not persons who may be 
reasonably supposed to be acquainted with the subject though they have not filled any 
official appointment, such as judge or advocate or solicitor be deemed competent to speak 
upon it? . .. All persons, I think, who practise a business or profession which requires 
them to possess a certain knowledge of the matter ill hand are experts, so far as experts are 
required." 

As to Engli.8h law, then, these limits will not be transcended, i.e. there must 
be an occupation, making necessary a famiiiarity with law.3 In the United 

§ 1 Cases cited infra. of a former Egyptian marriage, the defendant's 
2 1807. Richardson t'. Anderson. 1 Camp. 66 own testimony held not sufficient: . he must 

( ... .hel'P. ought strictly to be some witness pro- .. adduce expert evidence to prove the validity 
fessionally l.cquainted with it"). of the marriage"; prior cases commented on) ; 

• England: 1844, Sussex Peerage Case. 11 1918. Barford v. Barford and McLeod. Prob. 
Cl. & F. 134 (repudiating the ruling of Wight- 140 (marriage in Uruguay; a resident lawyer, 
man. J .. in R. v. Dent. 1 C. & K. 97 (1843) ; admitted to the ba. of Me:r.ico. Madrid. 
followed with some hesitation in 1849. Vander Bolivia. Peru. and England. familiar with the 
Donckt v. Thelusson. 8 C. B. 824); 1903. J.aw of Spanish-speaking countries, allowed to 
Wilson v. WilllOn. P. 157 (law of Malta proved testify. no lawyer practising in Uruguay being 
iJy a doctor of civil law Who has never practised available); Canada: 1912. The King v. Bleiler. 
thA.e. but who had made professional re- 4 Alta. 321. 1 D. L. R. 878 (Wisconsin clergy
searc· .. es into that law); 1916, R. v. Naguib. 1 man. acting there for seven yeafs, admitted to 
~. !!. 359 (bigamy of an Egyptian Mahomedan tetltify to Wisconsin marriage law; following 
with 1m Englishwoman; to prove the validity Snssn Peerage CAse); 1911, R. v. Naoum. 

972 



§§ 555-571) EXPERIENCE § 564 

States no such special limitat.ion has been laid down; an even more liberal 
policy has generally been followed. In some Courts it has been distinctly 
said that the experiential competence is independent of the witness' pro
fession and will depend upon the circumstances of each case.4 In other 
Courts special circumstances have led to special rules admitting particular 
classes of laymen.b Further than this, generalization seems impracticable. 

(2) In answering the second question (ante, § 560), a number of rulings 
have passed upon the qualifications of particular witnesses; but they have 
little or no value as precedent~.6 . 

§ 565. Same: Custom as equivalent to La-,:o. It has sometimes been 
necessary to point out that a (;Ustom of merchants, or the like, may in effect 
raise a question of law, and that therefore the witness' qualifications must be 
examined from that specific point of view.1 

24 Onto L. R. 306 (bigamy: marriage in notoriety of marriage laws. was regarded as 
Macedonia: one who had studied in a Greek al10wing a relaxation): 1877. State v. CueUar. 
8cnool and Ser\ian col\ege (ecclesiastic?) held 47 Tex. 304 (" the practice has long prevailed 
not sufficient). in our courts of recci\ing the evidence of intel-

Compare the following early cases: 1795. ligent Mexicans who were not lawyers, in ref-
Lindo v. Belisario, 1 Hagg. Cons. 216 (Hebrew erence to the laws of Spain and Mexico in 
witnesses to the Hebrew marriage law were litigation pertaining to lands"). 
freely consulted who did not appear to fulfil • 1867, McKenzie v. Gordon. 7 N. Se. 153 
the above limitations): 1791. Ganer v. Lady (American consul. held not qualified to testify 
Lanesborough. Peake N. P. 18 (admitting a to the validity of a note without a revenue 
Jewess, as to the divorce custom of Hebrews on staUlP): 1870. Armstrong v. U. S., 6 Ct. CI. 
the continent). 226: Molina v. U. S., ib. 272; 1849, Layton v. 

By St. 1859. 22-~.3Vict .• c. 63, §l. an opinion Chaylon, 43 La. An. 319; 1895, Jack.."On v. 
may be obtnined fr.lm r.nother British court in Jackson. 82 Md. 17,33 At). 317: 1858, People 
a region where a dilJere It law prevails, and by v. Lambert. 5 Mich. 349, 362 (excluding a con-
St. 1861, 24-5 Vict .• e. 11. § 1, from any foreign stable, who had had some litigation invol\;ng 
court of a country with which a convention has the law in question); 1834, Marguerite v. 
been made for the purpose; see post, § 1675. Chouteau, 3 Mo. 540, 562 (early Spanish mili-

.1852, Pickard v. Bailey, 26 N. H. 17:> (a tary official's opinion as to law of slavery of 
lawyer is not necesaary, if the necessP·:y ex- Indians, rejected); 1898, State 11. T;,~vis. 69 
perience otherwise appears); 1806, Kenny 11. N. H. 350,41 At!. 267 (what "R. L. i)." on the 
Clarkson, 1 Johns. N. Y. 394 (some intelligent U. S. internal revenue office records mpant: 
person of the country in question suffices); one who had consulted a cirrular of the De-
1829, Chanoine v. Fowler, 3 Wend. N. Y. 177; partment held not incompetent); 1870. Bar-
1875, American Life Ins. &: Trust Co. p. rows v. Downs, 9 R. I. 453. 
Rosenagle, 77 Pa. 515 (anyone "who is or has § HI. 1 But in most of the rulings the 
been in a pomtion to rendor it probable that he custom docs not involve any matter of law: 
would make himself acquainted with it"; here 1878. Third National Bank 11. Cosby, 43 
a Catholic dean in Germany, who had th~ legal U. C. Q. B. 58 (Arr.erican bank president ad-
custody of the It:cal marriage records. testified mitted to testify to the legal currency of the 
as to the law aboolt them): 1871, Bird's Ca.<;e, U. S.: "any person. be he a practising lawyer 
21 Grntt. Va. 801. 808 (a priest or minister or not, who comes within the description of a 
may testify to marriage law): W. Va. Code person 'peritus virtute officii'" ill admi!l5ible): 
1914. c. 13, § 4 (a j:ldge may "consider any 1875, Wilson 11. Bauman. 80 Ill. 493 (custom of 
testimony, information, or arg1lment that is employing an architect to superintend con-
offered on the subject"). struction; "anybody who had any experience 

& 1877. Wottricb v. 71 N. Y. 601 in the matter was competent": here, building 
(" all residenta of a country, of a marriageable contractors); 1863, Kermott 11. Ayer, 11 Mich. 
age and ordinary understanding. are familiar 181 (coinage: admitted); 1866, Phelpl!I 1:. 

with the usual and customary forms of mar- Town, 14 Mich. 379 (simill1r: excluded): 1870, 
rillge": here it was appllrently enough if the Comstock 11. Smith, 20 Mich. 342 (similar; 
customary fOl'm was followed): 1840. Phillips admitted): 1859, EVllns v. Ins. Co., 6 R. I. 47. 
11. Gregg. 10 Watts Pa. 161. 170 (here the ciif- 53 (meaning of "bar-iron"; "any person con-
fk<11ty of obtaining lawyers acquainted with the nected \lith the trade" so as "reasonably to be 
early Lo1lisiana Territory laws, and the general presumed to know the meaning", admi8l!lible). 
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Distinguish, however, the question whether usage may be evidenced by 
specific instances in other trades or places (ante, § 3(9); whether a single 
witness suffices to prove a usage (post, § 2053); and whether such testimony 
is obnoxious to the Opinion rule (1)08t, § 1955). 

§ 566. Sa.me: Other Principles, distinguished. In the proof of foreign 
law, certain other p:inciples, usually involved in practice, are hei'e to be dis
tinguished : 

(1) Whether the professional witness may have acquired his knowiedge 
by reading only, 1vithol/t practice, and whether he must be a resident of the 
country whose law is in issue, are questions of the adequacy of his knowledge, 
rather than of his skilled capacity (post, § 690); 

(2) Whether, when statutory law is involved, the law may be testified to 
by an expert witness, instead of b~· the production of the text is a question 
of the rule for producing originals (post, § 12i1); 

(3) Whether the Opinion rule affects the testimony of a witness is stilI 
another important question (post, § 1953); 

(4) Whether the foreign law may be evidenced by certified or printed 
copies of the statutes, or b~· legal treati,~es, or by printed reports of decisions, de
pends upon various exceptions to the Hearsay rule (post, §§ 1684,1697,1703). 

§ 567. Value. It has been already noted (ante, § 558) that, since knowl
edge of the value of a thing involves knowledge also of the classes of value to 
which the thing may belong, it is impraCticable to distinguish inmriably the 
rulings upon Experiential qualification from the rulings upon Knowledge; 
and it is therefore more convenient to examine the law of the subject under 
the latter head (post, § 711-722). 

§ 568. Medical and Chemical Matters (Health, Sanity, POison, Blood, etc.); 
(1) Whether a Lay Witness suffices. Following the double division ah·ead." 
noted (ante, § 5.j9). it ma~' be first inquired what topics there are upon which 
laymen in their ordinary experience arc incapable of acquiring knowledge and 
forming opinions; and, next, what special training is required or is sufficient 
for the particular professional witness. 

(1) When does ordinary e:rperience suffice 'I The key to the various ques
tions that here arise seem~ to be this: While on matters strictly involving 
medical science, as such, some special skill is needed, yet there are numerous 
related matters, involving health and bodily soundness, upon which the 
ordinary experience of ever~·day life is entirel~' sufficient. The line may 
sometimes be difficult t() draw; but there can be no difficulty in determining 
that a layman may be receh'ed to state (for example) that a person was or 
was not apparently ill. Great liberality should be shown by the Courts in 
applying this principle, so that the cause cf justice may not be obstructed 
by narrow and finical rulings. The correct doctrine has nowhere been better 
set forth than in the following passage: 

1858, CAMPBEI.L, J .. in Eran,f v. People. 12 Mich. 36: "The greatest 
in detemlining questions of competency of testimony on subjects 
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with medical science, is in ascertaining how far it is safe to suppose unprofessional observ
ers are able to form a rt'liable judgment. There are somE! simple disorders which all per
sons are familiar with. Others require the very highest d~gree of medical skill to distin
guish them from disorders ha .. ing some resembling appearances or symptoms. • " In 
the view of evidence now entertained by the best authorities, it is settled that a jury should 
be allowed to have pln(''ed before them all the means of knowledge which can be had "ithout 
invohing the danger of leading them to form conclusions not based on solid truth and 
not reliable as reasonably certain. • .. Circumstances may make whole communities 
familiar with diseases not known elsewhere, . . . and it often happens that persons 
having no general skill become very familiar with particular subjects. It would be very 
unwise to exclude such evidence merely because the range of the witness' knowledge is 
limited. There are as many grades of knowledge and ignorance in the professions as out 
of them. The only safe rule in any of these cases is to ascertain the extent of the witness' 
qualifications, and "ithin their range to permit him to speak. Cross-examination and 
the testimony of others \\ill here, as in all other cases, furnish tht' best means of testing his 
value." 

To the modern reluctance of the English bar to dispute over trifling points of 
evidence must)e attributed the absence of English rulings on this doctrine. In 
our own country, on the whole, narrow objections, though constantly made, 
are discountenanced, and a policy of considerable liberality is enforced. l 

§ 1168. I Laymen held admissible: England: 
1916. R. v. Noakes. 1 K. B. 581 (illness pre
venting Ii deponent's attendance under § 1406. 
1)081; testimony of a medical man held not 
necessary); Federal: 1893. BaJt,jrnore & O. R. 
Co. v. Rambo. 16 U. S. App. 277. 280.8 C. C. A. 
6. 59 Fed. 75 (appearance of suffering); 1896. 
Grayson I). Lynch. 163 U. S. 468. 16 Sup. 1064 
(whether cattle had symptoms of a disease 
commonly called Texas fever); 1885. Knight 
1'. Smythe, 57 Vt. 530 (general health appear
ance); 1906. Bernet-Solway Co. 'I). Wilcox. 
143 Fed. 8.39. C. C. A. (plaintiff's ability to 
work. as affected by his health); 1920. Pen
nachio v. U. S .• 2d C. C. A .• 263 Fed. 66 (opium); 
Alabama: 1847. Milton v. Rowland. 11 Ala. 
737 (the fact of disease. as externally apparent) ; 
1855. Bennett v. Fail. 26 Ala. 610 (that a per
son was sick); 1857. Wilkinson v. Moseley. 
30 Ala. 562 (same); 1859. Blackman 11. John
son. 35 Ala. 255 (same); 1859. Barker v. Cole
man. 35 Ala. 225 (samll); 1861. Fountain 11. 

Brown. 38 Ala. 75 (srune): 1861. Stone v. 
Watson. 37 Ala. 288 ("looked sick"); 1900. 
Dominick I). Randolph. 124 Ala. 557. 27 So. 
481 (th&t a person is sick. allowable. but not 
t.hat he has paralysis); 1919. Birmingham &: 
A. R. Co. I). Campbell. 203 Ala. 296. 82 So. 
546 (by a wife. as to a husband injured by 
defendant's locomotive. that between this 
injury and his death" he didn't have any other 
trouble". allowed);. 
Arkansas: 1916. Pfeiffer Stone Co. v. Shirley. 
125 Ark. 186. 187 S. W. 930 (by a farmer. as 
to a person having appendicitis); 
California: 1882. People 1'. Hong ah Duck. 
61 Cal. 390 (kind of wound inflicted); 1895. 
People I). Gibson. U16 Cal. 458. 39 Pac. 864 

(same); 1894. Robinson v. Fire Co .• 103 Cal. 
I. 4. 36 Pac. 955 (a person's healthy appear
ance); 1896. People v. Barney. 114 Cal. 554. 
47 Pac. 41 (whether there was a hymen; a 
woman admitted) ; 
Columbia (Diet.): 1894. District of Col. 1'. 

Haller. 4 D. C. App. 405. 411 (that the plain
tiff was a .. strong. able-bodied man" before 
the injury) ; 
Florida: 1898. Edwards v. State. 39 Fla. 753. 
23 So. 537 (where medical experts Ilre not ac
cessible. a layman may testify what would 
probably cause death) ; 
Georgia: 1900. Green 11. State. 125 Ga. 742. 
54 S. E. 724 (smell of carbolic acid) ; 
lllin0i8: 1876. Shawneetown t.. Mason. 82 
III. 339 (whether a juror was sick): 1892. 
Chicago C. R. Co. 11. Van Vleck. 143 III. 480. 
485. 32 N. E. 262 (ability to work; state of 
health); 1904. Chicego City R. Co. v. Bundy. 
210 Ill. 39. 71 N. E. 28 (that the plaintiff was 
.. in a nirvoue condition ") ; 
Indiana: 1897. Cleveland C. C. & St. L. R. 
Co. 'I). Gray. 148 Ind. 266. 46 N. E. 675 (a 
wife. as to the condition of her husband'l! 
health); 1907. Cleveland. C. C. & St. L. R. 
Co. 'I). Hadley. 170 Ind. 204. 82 N. E. 1025 
(corporel injury; I!UIldry questions allowed); 
Iou'a,: 1903. Suddeth v. Boone. 121 Ia. 2.';8. 
96 N. W. 853 (that the smell of certain gBB 
made him sick); 1914. Langdon v. Abrends. 
166 Ia. 636. 147 N. W. 940 (physical ability); 
KaTUIIUI: 1908. Federal Betterment Co. 11. 

Reeves. 77 Kan. 111. 93 Pac. 627 (a person'e 
appearance as to health and strength. before 
and after injuries. layman allowed) ; 
Louisiana: 1904. State v. Lyons. 113 La. 959. 
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31 So. 890 (coroner's clerk allowed to identify 
the organs struck by the bullet); 
![ary/and: 1886, Baltimore & L. T. Co. tI. 

Cassell, 66 Md. 432, 7 At!. 805 (general healthy 
appearance) ; 
Ma88achusetl:l: 1869, Com. tI. Dorsey, 103 
Mass. 413, 419 (whether hairs were human, 
and whose they were); 1896, Com. 11. Flynn, 
165 Mass. 153, 42 N. E. 562 (apparent physi
cal condition of a person robbed); 
Michigan: 1863, Evans v. People, 12 Mich. 
33 (excluded as to whether a particular epi
demic disease prevailed; but admitted as to 
whether sickness, in general, prevailed); 1874, 
People tI. Olmstead, 30 Mich. 433 (cause of an 
illness); 1884, Peer v. Ryan, 54 Mich. 224, 19 
N. W. 961 (veterinary surgery); 1889, Harris 
tI. R. Co., 76 Mich. 229, 42 N. W. 1111 (ability 
of sick person to work and to use limbs); 
1906, Krapp v. Metrop. L. Ins. Co., 143 Mich. 
369, 106 N. W. 1107 (whether certain persons 
had died of consumption); 1915, Foster tI. 

Krause, 187 Mich. 630, 153 N. W. 1066 
(whether the plaintiff was able to work, al
lowed) ; 
MUlsOuri: 1912, Norris tI. St. Louis I. M. & 
S. R. Co., 239 Mo. 695, 144 S. W. 783 (appear
ance as to health, allowed); 
NebTfl~ka: 1907, Souchek tI. Karr, 78 Nebr. 
488. III N. W. 150 (a professional nurse. as 
to ti e c!llvelopment of a child at birth. etc.; 
alia.; ed) ; 
New York: 1875. Lindsay t1. People. 63 N. Y. 
152 (freshness of a wound); 
Oreuon: 1907. State tI. Megorden. 49 Or. 259. 
88 Pac. 306 (effect of a blow); 1909. Crosby 
tI. Portland R. Co .• 53 Or. 496. 100 Pac. 300 
(that the plaintiff's apparent health and phys
ical condition had changed since the acc;dent. 
allowed) ; 
PennBY[tania: 1881. AIlen's Appeal. 99 Pa. 
198 (a "oman who had borne four children 
was allo"ed to testify that a child at its birth 
,,&8 fully developed); 1888. United B. Mut. 
Aid Soc. ~. O·Hara. 120 Pa. 265. 13 At!. 932 
(that a person had shortness of breath, allowed. 
but Dot that he had asthma); 
&uJh Dakota: 1919. Gartner 11. Mohan. 41 
S. D. 406. 170 N. W. 640 (ability to peric.I'm 
manual labor) ; 
TenM88ec: 1916. Roper fl. Memphis St. R. 
Co .• 136 Tenn. 23. 188 S. W. 588 (earning ca
pacity of an injured person); 
Taaa: 1874. 'Nilson Il. State, 41 Tex. 321 
(lieS of & skeleton) ; 
UtlJh: 1906. Davis 1'. Oregon S. L. R. Co .• 
31 Utah 307. 88 Pac. 2 (ability to work. etc.) ; 
Wut V.rginio.: 1892. Lawson t1. Conaway, 37 
W. Va. 159. 162. 16 S. E. 564 (physical ability) ; 
1917. Ward 11. Liverpool Salt & Coal Co .• 79 W. 
Va. 371, 92 S. E. 92 (by a plaintiff. whether 
his injury was permanent. not allowed) ; 
Wilcomin: 1874. Montgomery t1. Scott. 34 
·Wis. 343 (whether a leg was broken); 1884. 
Wright 11. Boward. 60 Wis. 122. 18 N. W. 750 
(nature of BUffering; asked of the 

injured person on the stand); 1885. Baker I). 

Madison. 62 Wis. 143. 22 N. W. 141. 583 
(capacity to work. etc.); 1887. Smalley I). 

Appleton. 70 Wis. 344, 35 N. W. 729 (general 
health); 1888. Bridge 11. Oshkosh. 71 Wis. 365. 
37 N. W. 409 (physical and mental condition 
as outwardlY apparent). 

Laymen held inadrniB8ible: Fedcral: 1886. 
Dushane 11. Benedict. 120 U. S. 647. 7 Sup. 696 
(infected rOilS as a cause of illness) ; 
Alabama: 1!l49, McLean v. State. 16 Ala. 679 
(nature of a diseuse consisting in "fits"); 
1903, White v. State.136 Ala. 58. 34 So. 171 
(how long a man had heen dead when his body 
was sccn); 1910. Clemmons v. Statc, 167 Ala. 
20.52 So. 467 (time of blood-coagulatioD after 
death; layman excluded) ; 
Arka718a&: 1860. Tatum tI. Mohr. 21 Ark. 
354. 8emblc (nature of disease); 1861. Thomp
son v. Bertrand. 23 Ark. 733 (same); 1897. 
Redd 11. State. 03 Ark. 457, 40 S. W. 374 (re
laxation of muscles after death); 
Georgia: 1895. Atlanta St. R. Co. I). Walker, 
93 G3. 462.21 S. E. 48 (by the plaintiff, that 
his injury would be permanent); 1899. Atlanta 
C. S. R. Co. v. Bagwell. 107 Ga. 157, 33 S. E. 
191 (whether dancil.g wouid injure a woman 
lllning .. female trouble"); 
Iowa: 1906. State 11. Noweils. 135 Ia. 53.109 
N. W. 1016 (whether a dying declarant was 
"delirious". excluded. but whether he was 
"wild" or "incoherent". allowable; this is 
indeed It valuable morsel of quibbling. - a 
veritable ensample of Carlyle's "owl-eyed 
Pedantry") ; 
Kentucky: 1896. American Accident Co. 
v. Fidler. Ky. ,35 S. W. 905. 36 id. 528 
(whether the deceased had typhoid fever; am
putation of limb) ; 
Maine: 1S35. Boies v. McAllister. 12 Me. 
308 (existence of pregnancy) ; 
Massach'U8ciU: 1868. Ashland 17. Marlborough. 
99 Mass. 47 (disease); 1894. Zimm tI. Rice. 
161 Mass. 571, 576. 37 N. E. 741 (by a plaintiff. 
that his pneumonia was due to taking a journey 
in consequence of an attachment); 
Michiaan: 1800. Lewis 11. Bell. 109 Mich. 189. 
66 N. W. 1091 (disease of horses; employee 
in a stable. excluded) ; 
New York: 1903. Gray II. Brooklyn H. R. Co .. 
175 N. Y. 448. 67 N. E. 899 (by women. that 
their miscarriages were like the plaintiff·s. ex
cluded) ; 
Pennsylvanio.: 1889. Lombard R. Co. 11. Chris
tian. 124 Pa. 123. 16 At!. 628 (various answers 
permitted and ex::luded) ; 
Utah: 1898. Murray 11. R. Co .• 16 Utah 356. 
52 Pac. 596 (whether a jolt of a car Would hurt 
a pregnant woman) ; 
Wut Virginio.: 1915. Mulvay I). Hanes. 76 
W. Va. 721. 86 S. E. 758 (plain tift' not allowed 
to state the cause of her own miscarriage); 
1922. Cook I). Coleman. W. Va. • 111 S. E. 
751 (malpractice; plaintiff's testimony to her 
own barrenne8ll. excluded). 

On all the foregoing topics of testimony, 
976 



-

] §568 

or the particular topics most frequently arising for dedsion, it has been gen
erally held that special qualification is not required upon the question whether 
a stain is of blood. 2 

Whether a lay witness may testify to sanity is a question _which 
always occurs in conjunction with the question whether the rule 
against Opinion evidence should exclude such testimony, and the former 
question has played but a small part in the settlement of the rule of law in 
the different jurisdictions. It is conceivable that a Court might regard such 
testimony as proper under the former principle but improper under the latter. 
In fact, however, if a Court has excluded it on the former ground it has also 
excluded it on the latter. putting the chief emphasis on the latter, and if 
it has received it, has done so on both grounds; so tl13.t practically the rule 
of law stands or falls according to the determination of the latter question. 
The state of the law on that point is examined under the Opinion rule (post, 
§§ 1933-1938). The incompetency of the layman to form an opinion has 
nevertheless entered in part into the grounds of decision for the few jurisdic
tions which reject such testimony: 

1879, COLT, J., in },[ay v. Bradlee, 127 :'.fass. 421: "That question [of testiiment!lrY 
capacity}, as it arises in the courts, is not often presented in a form in which it can be wisely 
determined by the opinions of unskilled observers, however numerous. There are forms 
of partial delusion, the influence of which can be detected only by persons of uncommon 
skill and experience, which defeat a will executed as the result of such a delusion. AU 
forms of sanity and insanity, whether partial or general, are mental conditions which run 
into each other by insensible gradations, not easily separated and defined. The Courts 
do not deal with the plain cases only; those which come near the line, or where the disease 
is partial and limited, are those which most commonly occupy attention and require the 
application of ~kill and science." 

But the propriety of accepting lay opinions, for what they may be worth, 
has been defended in the following sensible opinion, which represents the 
doctrine in all but a few jurisdictions: 3 

compare the application of the Opinion rule 
(Zlost, §§ 1974-1976). as to a person's ap
pearance. etc.; it is not always possible to 
discover which rule the Court has in mind. 

, 1898. Gantling v. State. 40 Fla. 237. 2.3 So. 
857 (that stains of a certain color were found) ; 
1901. State v. Rice. 7 Ida. 762. 66 Pac. 87; 
1875. Com. 11. Sturtivant. 117 Mass. 122 (direc
tion of a stain); 1880. Dillard v. State. 58 Miss. 
ailS; 1893. State 11. Robinson. 117 Mo. 649. 
663. 23 S. lV. 769 (that stains looked like 
blood); 1866. People 11. Gonzalez. 35 N. Y. 
62; 1881. Greenfield 11. People. 85 N. Y. 83; 
1888. People 11. Deacons. 109 N. Y. 382, 16 
N. E. 676; 1897. People 11. 153 N. Y. 
661. 47 N. E. 889; - 1885. People ~. Thiede. 
11 Utah 241.39 Pac. 837; 1902. State 11. Henry. 
51 lV. Va. 283. 41 S. E. 439. 

I Compare with the (ollowing cases. which 
agree with the opinion quoted. the citations 
under t 689. post (qualifications as to Knowl
edge 01 the per,on Mid to be insane) and 

§ 1938. post (application of the Opinion rule 
to sanity). all the admitting cases on the latter 
point being also authorities for admission on the 
present point; 1896. Mutual Life Ins. Co. 11. Leu
brie. 18 C.C. A. 332. 71 Fed. 843; 18S2. Smith 11. 
Hickenbottom. 57 Ia. 737. 11 N. W. 664; 1871. 
State 11. Reddick. 7 Kan. 149; 1881. Wood 11. 

State. 58 Miss. 742; 1843. Clark v. State. 12 
Ob. 487; 1897. Kaufman 11. Caughman. 49 S. 
C. 159. 27 S. E. 16; 1901. Johnson v. State. 42 
Tes. Cr. 618. 62 S. W. 756. 

The onlY rulings taking the contrary view on 
this POint have apparently been the following. 
with May 11. Bradlee. IJUPTa: 1858. U. S. v. 
Holmes. 1 CIiJJ. 104. 106 (yet tho court al
lowed it at p. 114); 1853. Dewitt 11. Barley. 
9 N. Y. 384. 

The following ruling (ails under the prin
ciple of § 505. ante: 1902. Collins v. People. 
194 Ill. 506. 62 N' E. 902 (child of 13. held in
competent on the facts to testify to her father's 
mental condition). . 

977 

• 



§568 TESTIMONIAL QUALIFICATIONS [CHAP. XXII 

1884, HARLAS, J., in Connecticut M. Life [M. CO. v. Lathrop, 111 U. S. 612,4 Sup. 533: 
"This position [that an ordinary observer may not state his judgment as to the sanity of 
one he knows] cannot be sustained consistently with the weight of authority, nor without 
closing an important avenue of truth in many, if not in every, case, civil and criminal, 
which involves the question of insanity. Whether an individual is insane is not always best 
solved by abstruse metaphysical speculations expressed in the technical language of medical 
science. The common sense and, we may add, the natural instincts of mankind, reject the 
supposition that only experts can approximate certainty upon such a subject. There are 
matters of which all men have more or less knowledge, according to their mental capacity 
and habits of observation, matters about which they may and do form opinions sufficiently 
satisfactory to constitute the basis of action. While the mere opinion of a non-professional 
witness predicated upon facts detailed by others is incompetent as evidence upon an issue 
of insanity, his judglllent based upon personal knowledge of the circumstances involved in 
such an inquiry certainly is of value; because the natural and ordinary operations of the 
human intellect, and the appearance and conduct of insane persons, as r:ontrasted with the 
appearance and conduct of persuns of sound mind, are more or less understood and recog
nized by everyone of ordinary intelligence who comps in contact with his specics. The 
extent to which such opinions should influence or control the judgment of the Court or jury 
must depend upon the intelligenct! of the witness as manifested by his examinatiun, and upon 
his opportunities to ascertain all the ci,'cumstances that should properly affect any conclu
sion reached." 

Whether an expert witness' is required, in addition w any lay witnesses (e.g. 
in actions, for malpractice) involves a different principle, and is considered 
post. § 2090. 

§ 569. Sallie: (2) What Special Experience is Necessary. (2) When on 
a medical topic ordinary e:. .. perience does not suffice, 1t'1lUt are w be the re
quirements of special experience? The chief question that here occurs is 
whether a general practitioner ma~' testify on matters of a particular depart
ment of the science wherein specialists may presumabl~' be had. Here the 
Courts seem not to have taken a sufficiently firm stand against the narrow 
objections frequently raised. It is not that the rulings themselves are illib
eral, but that narrow doctrines are not repudiated with sufficient positiveness. 
The liberal doctrine should be insisted on that the law does not require the 
best possible kind of a witness, but only persons of such qualifications as 
the community daily and reasonably relies upon in seeking medical advice. 
Specialists are in most communities few and far between; the ordinary 
medical practitioner should be received on all matters as to which a regular 
medical training necessarily involves some general knowledge. This rule has 
been applied for sundry subjects, chiefly that of poison.~,l and also for in-

§ 669. 'Admitting a oeneral practiti01tCr: 143 Ill. 579, 32 N. E. 431 (arsenic-poisoning: 
Federal: 1885. Kelly ~. U. S.. 27 Fed. 618 though the witness never had a case of it); I u. 
(need not be a specialist); Colo. 1897. Ger- 1858. Stat.e v. Hinkle. 6 la. 385 (chemical 
mania L. Ins. Co. v. Ross-Lewin. 24 Colo. 43. 51 analysis); 1883. State v. Cole. 63 la. 698. 17 
Pac. 488 (toxicologist-physician. who had no N. W. 183 (post-mortem examination for poi-
personal experience with cases of cyanide of 80n); Ma8.~. 1869. Young v. Makepeace. 
potassium poisoning); Fla. 1909. Copeland v. 103 Mass. 53 (child-birth); 1i>94. Hardiman '). 
State. 58 Fla. 26. 50 So. 621 {strychnine poison- Brown. 162 Mass. 585. 39 N. E. 192 (brain-
ing); Ga. 1909. Towalign Falls P. Co. v. Sims. tumor as a source of disease; witness not 
6 Ga. App. 749. 65 S. E. 844 (malarial fever familiar with such tumurs ill practice); Mich. 
from mosquitoes); IU. 1888. Siebert v. People. 1896. People ~. Thacker. 108 Mich. 652. 66 
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.'1anit!l.2 In various rulings, also, the qunlificatl'"lns of particular physicians 
are determined, but without laying down general rules.3 

:\. W. 562 (a physician ha\;ng a medical de
~rllC and a g~l1ernl practice. held competent 
to spp.ak of symptoms of arsenie-poisoning in 
a patient trented hy him. though he had had 
no personal experience in such cnses. but has 
st.udied the subject) ; Mo. 1895. Seckinger t·. 
M~g. Co .. 129 Mo. 590. :n S. W. 95i (need not 
he a specialist); N. Y. 1891. People v. Benham. 
160 ~. Y. 402. 55 N. E. 11 (poison. murder; 
!leneral praetitioner need not be 11 specialist 
ill toxicology): N. C. 18iO. Horton 'r. Green. 
ij.l N. C. Gi (glanders. and animnl diseases 
genernlly): S. Car. 1859. State t·, Terrell. 12 
Rich. L. 32i (stryclmia-poisoning); S. Dak. 
19m!. State v. Kannuel. 23 S. D. ·lG5. 122 N. W. 
420 (arsenic poisoning) : Tcl'. 190G. Hice t·. State. 
4!) Tex. Cr. 51l!i. 94 S. W. 102·1 (medical experts 
who had had no personnl experience in cases 
of strychnine poison. nllO\\'cd to testify 
to it..~ symptoms); VI. 18i5. Hathawny's 
Adm'r r. Ins. Co .• 48 Vt. 351 (need not be a 
specialist) . 

R(jcctillD a OClleral practitioner: 18G3. 
Emerson Gaslight Co .• GAil. 1-1G (effects of gas 
on health); 1901. State 1'. ~imot.js. 39 Or. 
111. li5 Pac. 595 (licensed physician. not al
lowed to testify to symptoms of arsenious 
poisoning) . 

A person expert in some other special de
pnrtment only was held incompetent in Fair
"hild v. Bnscomh. 3:; Vt. 409 (lSG2). 

Compare the cnses cit~d under § 687. 
110s1 (medical knowledge founded on reading. 
without practice). 

21\)11. Odom t·. State. 172 Aln. 683. 55 So. 
R20; li4 Ala. -I. 56 So. !l13 (an officer in chnrge 
of the transfer of insane persons. held not an 
f'xpert): 1880. Estnte of Toomes. 54 Cal. 5!5 
(specialist not necessary): 1906. Dolbeer's 
Estate. 149 Cal. 227. 86 Pnc. 695 (like Toomes' 
Estate); 1871. Da\;s 1'. Stste. 35 Ind. 497 
(ordinary prnctice, plus some reading on in
sanity, sufficient); 1895. Phelps I). Com .. -
Ky. • 32 S. W. 470 (not making a specialty 
of insanity. but hn\oing had cases of it); 1900. 
..... bbott v. Com .• 107 Ky. 624. 55 S. W. 196 
(specialist not necessary); 1913. In rc Whit
ing. no Me. 232. 85 Atl. i9 (specialist not. 
needed); 1909. Unit~d R. & E. Co. v. Cor
hin. 109 Md. 442. 72 AU. 606 (specialist not 
needed). 

Contra: 1884. Reed v. State. 62 Miss. 409 
(special study or practice necessary). 

In Massachusetts the odd rule obtains 
t.hat a general prnctitioner may testify if 
his opinion is bllsed on personal observation. 
but not if it is based on n hypothetical ques
tion: 1856. Baxter t·. Abbott. i Grny 78; 1859, 
Com. v. Rich. 1-1 Gray 336; 1~68. Hastings v. 
Rider. 99 1\lnss. 624. 

Compnre the citations under § 687. 110S/ 

(physician's knowledge based on books). 

'Federal: 1855. Allen tl. Hunter. 6 MeL. 
U. S. 30i (chemicnl subject); Ala. 1847. 
Tullis v. Kidd. 12 Aln. 648 (admitting a wit
ness who hnd received a license as a physi
cian. practised one year. then became a lawyer. 
and for sixteen years had not practised medi
cine but continued to keep up his medical 
reading): 18i7. Mitchell v. etate. 58 Ala. 
419; 18i8. Rash 'r. State. 61 Ala. 92. 95 
(wounds); Ark. 1898. Green l'. State. 64 Ark. 
523. 43 S. W. 9i3 (physician. as to insanity; 
one ndmitted. another reject~d); Cal. 1909. 
Kimic 11. San Jose L. G. I. R. Co .• 156 Cal. 
379. 104 Pac. 986 (graduate nurse. allowed 
to testif~' as to ;'" 
D. C. 1905. 
382. 391 (medical student excluded); IU. 
1921. Voight v. Ind. Com .• 29i Ill. 109. 130 
N. E. 470 (iujury to spinnl \'ertcbra: gradu
nte of chiropractic school. admitted); Ind. 
1881. Noblesville E. G. R. Co. v. Gnuse. 76 Ind. 
144; 1901. Isenhour v. State. 15i Ind. 517. 62 
N. E. 40 (adulteration of milk); Kan. 1877. 
State v. Cook. 17 Kan. 395 (poison); 1887. 
Broquet v. Tripp. 3G Kan. i04. a Pac. 227 
(sheep disease); 1888. Missouri Pac. R. Co. 
I). FinlI'Y. 38 Knn. 560. 1G Pac. 951 (cattle 
disease): Ky. 189i. Dugan I). Com .• 102 Ky. 
241. 43 S. W. 418 (reduction of weight of 
fired bullet); Ald. 189G. Dashiell 1). Griffith. 
S! Md. 363. 35 Atl. 1094 (a professioual nurse. 
who had nursed in 20 or 30 cases of bolie felon. 
but not a student of surgery. nut allowed to 
speak as to whether a felon wns cut to the bone; 
a good esample of petty and unfruitful inter
ference "oith the discretion of a trial Court); 
Mich. 1880. People 1'. Niles. 44 Mich. 609. 
7 N. W. 192 (wound of a horse): MUls. 1859. 
New Orlenns J. & G. N. R. Co. v. Allbritton. 
38 Miss. 246. 273; N. Y. 1897. People I). 

Keerner. 154 N. Y. 355.48 N. E. 730; N. Car. 
1883. State v. Sheets. 89 N. C. 549 (poisoning 
of an animal); Pa. 1882. Olmsted ~. Gere. 
100 Pa. 131; 1898. Com. I). Farrell, 187 Pa. 
408, 41 At\. 382 (when rigor mortis sets in) ; 
VI. 18i2. Masons I). Fuller. 45 Vt. 31 (whether 
a oirth was premature:.; a professional nurse 
was nllowed to testify): Va. 1828. Mendum 1). 

Com .• 6 Rand. i09. 721; Wash. 1918. Swan
son 'D. Hood. 99 Wnsh. 506. 170 Pac. 135 
(argument that a physician of one school is 
not competent to testify in a suit for mal
practice against a physician of another school. 
repudiated); Wis. 1884. Vates 11. Cornelius, 
59 Wis. 617. 18 N. W. 474 (diseases of horses); 
1902. Allen v. Voje. 114 Wis. 1. 89 N. W. 924 
(whether a trained nurse is qualified to speak 
ail to the dnngerous significance of a certsin 
tempernture. not decided; yet it is difficult 
to see why such a question should cause pro
tracted doubt). 
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The common law, it may be added, does not require that the expert wit
ness on a medical subject shall be a person duly licensed to practise medicine,·4 
but in at least three jurisdictions this requirement has been introduced by 
statute.5 Except as an indirect stimulus to obtain a license, such a rule is 
i!I-advised, first, because the line between chemistry, biology, and medicine 
is too indefinite to admit of a practicable separation of topics and witnesses, 
and, secondly, because some of the most capable investigators have probably 
not needed or cared to obtain a license to practise medicine. 

§ 570. Handwriting and Paper Money. For the reasons alrp.ady noted 
(ante, § .558), it is not always possible to distinguish the application of the 
present principle from that of the principle of Knowledge (post, § 693) . 

. Ne\'ertheless the present one has a real place among the qualifications of a 
witness to handwriting. 

(1) For handwriting in manuscript, the fundamental proposition of our 
law is that the general experience of the ordinary person is sufficient; in 
other words, any person able to read and write i.~ competent to JON>! and to 
express a judgment as to the genuineness oj handwriting. l So often does the 

• 1905. Macon R. &: L. Co. v. Mason. 123 diploma; .. the question whether a leg is 
Ga. 773. 51 S. E. 560 (personal injury; a broken is one of fact ") ; 1890. McDonald 
J!l'aduated but unlicen8ed osteopath. admitted v. Ashland. 78 Wis. 2.5. 47 N. W. 434 (the di-
to testify to the nature of the injury); 1807. ploma and the incorporation of the college may 
Golder 11. Lund. 50 Nebr. 867. 70 N. W. aiO; be proved orally by the witness himself. ",'ith-
1899. People v. Rice. 159 N. Y. 400. 54 N. E. out producing the diploma or a copy of the 
48 (admissible if expert. though not licensed charter); 1901. McCann D. Ullman. 109 Wis. 
to practise or actually not practising); 1886. 574. 85 N. W. 493 (under St. 1899. c. 82. pro-
State fl. Speaks. 94 N. C. 874 (the State Board viding that no person shall be "competent to 
examination required hefore practising is testify as an expert witness" upon animal 
not necessary for testifying); 1005. People v. diseases unless registered as a veterinary 
Rivera. 9 P. R. 454. 465 (murder; a' prali- surgeon. an unregistered person was excluded) ; 
cante' who was not "a regularly qualified 1902. Allen fl. Voje. 114 Wis. 1. 89 N. W. 
physician n, held admissible to teslify to an 924 (whether the prohibition of the statute 
"Iutopsy). applies to those only who require a license 

• Colmado: Comp. L. 1921. § 8927 (no for practice. or to all persons called as medical 
physician may testify to insanity. in com- experts. for example a trained nurse. not de-
mittal proceedings. unless he is reputable. a cided); 1903. Lowe fl. State. 118 Wis. 641 
Iladuate of an incorporated medical college. 96 N. W. 417 (Rev. St. 1898. § 585. does not 
ete., etc .• in futile detail); Louisiaoo: Acts affect the testimonial qualifications of physi-
1914. No. 56. p. 55. § 17 (no practitioner of cians); 1907. Hocking v. Windsor S. Co., 
medicine who has not obtained a cerlificate 131 Wis. 532. 111 N. W. 685 (St. 1903. c. 426 
from the State Board of Medical E~aminers held not applicable to a physician not testi-
shall .. be allowed to testify as a medical or f~'ing as an expert); 1912. State fl. Law. 150 
aurgical expert in any court in this State"); Wis. 313. 136 N. W. 803. 137 N. W. 457 (the 
1907. State fl. Howard. 120 La. 311. 45 So. 260 statute does not apply to exclude testimony 
(statute applied to exclude a witness to b.illet- on topics of bacteriology etc. by unlicensed 
wounds); Wi&comin: Wis. Stats. 1898. professors in a medical scbool). 
I 1436. as amended in Stats. 1919. § 1435 i. § 670. I 1893. Salazar fl. Taylor. 18 Colo. 
1435 j (no person practising medicine ete. 538. 514, 33 Pac. 369. 
without a license or certificate shall testify Whether the witness need even be able 
"in a professional capacity" or .. as an insanity to read and write is perhaps doubtful; for 
expert". with exceptions for criminal cases many illiterate persons can distinguish sig-
and for extra-State licenses. etc.); 1874. natures and hands without being able to de-
Montgomery v. Scott. 34 Wis. 339. 343 (the cipher them in detail. Such a witness WIlS 

plnintiff was taken to the house of H .• after rejected in Hussell fl. Brosscau. 65 Cal. 607 
her injury, and the fracture reduced nnd (1884). In Com. fl. Borasky. 214 Mass. 313. 
dressed; held. that H. might tP.stify whether 101 N. E. 377 (1913) an illiterate was allowed 
the leg was broken. though he po88CllSCd no to identify checks by the picture on them . 

• 
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subject of expert qualifications in handwriting come before the Courts that 
this subject is ordinarily thought of as exclusively one for experts. But a 
little reflection on every day's practice will demonstrate this el'i"Or of thought. 
Where the witness is sufficiently qualified as to knowledge, i.e. where he has 
seen the person write or the like (post, § 693), no dispute is ever raised as to 
his experiential competency. Proper familiarity with the standard of com
parison is all that is asked for, and no special skill in judging of writings is 
required. It is accepted law that the general experience of the ordinary 
person is sufficient, so far as experiential competency goes. Why, then, does 
the question of expert qualifications in handwriting ever arise? Because, 
when the specimens to be used are themselves before the jury, they may ex
amine them to form an opinion as to the standard or type of writing, and 
hence the opinion of a person of ordinary experience only, based upon these 
specimens, being no better than that of the jury themselv("s, is not needed, 
and is excluded by the Opinion rule; and hence the only persons wllOse aid 
need be asked in stud~'ing these standards arc those who have some special 
experience over and above that of the jury. Thus, under the Opinion rule, 
the question arises whether the person whose aid is offered is such a one as 
can contribute some skill not possessed by the jury. This is a different ques
tion from th~ present one of the Experiential Qualifications to be required of 
all witnesses; and is peculiar to the Opinion rule (post, § 2012). 

The only questions that can here arise concern the skill required for som;' 
thing other than the identit~r of mere handwriting, for example, the kind or 
paper or ink, or the feasibility of an alteration; and here it may be proper to 
require special e:Xllerience.2 

(2) Bank-n()tcs and Paper Money. Where the genuineness of a bank-note 
or other paper money involves not merely a signature's identity, but the tex
ture, design, and general appearance of the document, as the basis of an 
opinion, may any person, having the proper familiarity with the class of 
notes in question, form and e:x-press an opinion as to its genuineness? This 
question has been little mooted since the issuing of bank-notes has come 
into the sole control of the Federal Government. An ea.rly line of decisions 
reached the sensible conclusion that a merchant, not being specially expert 
as to detecting counterfeits, could testify about the genuineness of a bank
note, provided he had the requisite familiarity witb the class of notes in 
question.3 Other Courts have since held that a bank-officer may testify to 

Where, however, the handwriting is of be chemically altered without leaving traces; 
a IJpecial style, special experience in reading expert knowledge required); 1854, Otey II. 

it would be necessary; 1845, Crawford and Hoyt, 2 Jones L. N. C. 70 (the removal of 
Lindsay Peerage Cases, 2 H. L. C. 545 (where inks from paper; witneos excluded). 
only a clerk who was familiar with medimval • Ky. 1841, Watson 11. Cresap, 1 B. Monr.' 
Latin handwriting wad permitted to testify by 196; 1018, Bates &: Rogers C. Co. II. Flu
a copy to the tenor of an old document). harity's Guardian, 179 Ky. 668, 201 S. W. 

Compare the cases cited po~t, § 2012 10 (personal injury to the eye; an optician 
(handwriting). admitted); N. Car. 1805, U. S. 11. Holtsclaw, 

t 1897, Birmingham Nat'l Bank ..,. Bradley. 2 Hayw. 379. semble; 1824, State 11. Candler, 
116 Ala. 142. 23 So. 53 (whether a check could 3 Hawks 398. sellible; 1844, State .,. Harris, 
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§ 570 TESTIMONIAL QUALIFICATIONS [CHAP. XXII 

the genuineness of notes,· or of coin,s or to the fact of an erasure in a note. 6 

The principle of Knowledge (post, § i05) is here not always eas~' to distin
guish in its application. 

§ 571. Miscellaneous Instances (Interpretation, Speed of a Train, 
of a Structure, etc., etc., etc.). (1) In answer to the first of the two usual 
questions (ante, § 559) under this principle, there are a variety of rulings on 
miscellaneous topics, holding that a lay witness suffices; 1 the topics that 
seem to have called for frequent decision being those of the speed of a train 
or other velzicle,2 and the existence of a condition of into:rication.3 

5 Ired. 291, semble; 18.51. State 1'. Cheek, 13 S. W. 8-16 (draining capacity of culvert); 1896, 
Ired. 120 (" who habitually rerrh'e and pass State 1). Punshon, 133 Mo. 44, 3-1 S. W. :!5 
the notes of a bank for a long cOllrse of time. (experiments with a pistol); North Carolina: 
so as to become thoroughly acquainted .. dth 18S0. State t'. neitz. 83 N, C. 63.5 (identity of 
them "); 1877, Yates v. Yates, 76 N. C. 149. foot-prints); 1881, State v. l\Iorris. S4 N. C. 

On this general subject should always he 701 (same); Soulh Dakola: 180-1. Vermillion 
consulted: .4lbert S. Osborn, "The Problem Cu. v. Vermillion, 6 S. D. 466, 01 N. W. 802 
of Proof" (1022). (height of a stream of water obsen'ed to be 

• 1896, Keating 1'. People. lGO Ill. 480, ,13 thrown from a water-main); 1898. Ochsell-
:-r. E. 724 {treasury notes, national bank bills, reiter v. Elev. Co., 11 S. D. 91, 75 N. W. 822 
and. greenbacks; a paying-teller admitted to (condition of crop; layman in grain-growing 
speak to their genuinenes~); 1~i3, Atwood v. country, competent). 
Cornwall, 28 Mi~h. 339. ! Federal: 1906. Porter v. Buckley, 147 

For the admissibility of bank-officials as Fed. 140, C. C. A. (speed of an autmDobile) ; 
expert witnesses to handwritinu, see post, § 2012. 1919, Den\'er Omnibus & C. Co. I'. Krebs. 8th 

• 1913. Cardwell v. Breckenridge. Ont., C. C. A., 255 Fed. 543 (taxicab); Alabama: 
11 D. L. R. 461 (St. 1909, 1 Geo. V. c. 41, now 1896, Highland A\'e. & B. R. Co. v. Slimpson, 
Rev. St. 1914, c. 165, §§ 3, 2" held not to 112 Ala. 425, 20 So. 566; 1901, Louis\'iIIe 
excludl! a surveyor other than un Ontario & N. R. Co. 1'. Stewart, 128 Ala. 313, 29 So. 
surveyor); 1860, May v. Dorsett. ao Ga. llS. 562; 191i, Galloway v. Perkins. 198 Ala. 658, 

• 1864, Dubois v. Baker. ao N. Y. a61; 73 So. 9.56 (automobile); 1921, Payne I'. Roy. 
1905, Savage v. Bowen, 103 Va. 540, 49 S. E. 206 Ala. 432, 90 So. 605; 1921, Taylor t'. Lewis. 
(i(iS (bank-officers, and a court-clerk. admitted 206 Ala. 438, 89 So . .581 (automobile); Arkan
to testify to the sameness of ink and the rela- ~a8: 1896, St. Louis & S. F. n. CO. I'. Brown, 62 
tivc age of writings). Ark. 254, 35 S. W. 225 (how far a tmin had 

On the abo"e points, compare the cases gone when it stopped); California: 1895, 
cited post, § 2024. Howland v. R. Co., 110 Cal. 513, ·12 Pac. 983 

§ 1171. 1 Federal: 1922. Lewinsohn t'. (whether a car could have been stopped); 
U. S., 7th C. C. A., 278 Fed. 421 (whisky); 1900, ,Johnsen r. Onl,.land S. L. & H. E. n. Co., 
Alabama: 1863, Bnrnes 1'. Ingalls, 39 Ala. 127 Cal. 608, 60 Pal'. 170 (regular pa!1~ellgerR 
200 (admitting members of a family, liS IIble allowed to testify to speed of car~); Colorado: 
to speak of the likeness of a portrllit, hut not 1906, Colorado & S. R. Co. v. Webh, aG Colo. 
of its quality of execution); 1897. McDonald 224, 85 Pac. GS3; Columbia (Dist.): 190~$. 
1'. Wood, 118 AlII. 589, 22 So. 489, 24 So. 86 Metropolitan n. Co. 1'. Blick, 92 D. C. App. 
(the location of a survey-line, by the owner of 194, 213; lllinoi .• : 1884. Louisville X. A. & 
the land); 1903, Rarden v. Cunningham, C. R. Co. v. Shires, 108 Ill. 628 (undecided) ; 
136 Ala. 263, 34 So. 26 (whether Il mule is Iowa: 1904, Cronk 1'. Wahash R. Co .. 123 In. 
blind; expert not needed); 1914. Cedar 349. 98 N. W. 884; 1904, Gregory r. Wabash 
Creek S. Co. 11. Stedham, 187 Ala. 622, 65 So. R. Co .. 126 Ia. 230, 101 N. W. i61; 190H. Line 
984 (automobile); Colorado: 1921, Enyart r. Grand Rapids & I. R. Co., la. ,lOG 
II. People, 71) Colo. 362,201 Pac.564 (whisky; N. W. 719; 1911. Sayne 1'. Waterloo C. F. & 
.. such testimony is Dot expert testimony, any N. R. Co., 153 Ia. 445, 133 N. W. 781; Kan
more than that of one who has tasted salt or 8M: 1905, AtchiMn, T. &; S. F. R. Co. r. 
sugar "); Connecli~'Ut: 1845, Porten. Mfg. Co.. Hollowal', 71 Kan. 1. 80 Pac. 31; 1909, John-
17 Conn. 255 (sufficiency of a dam); Illi1lOis: son v. Chicago R. 1. & P. R. Co., 80 Kan. 
1856, Frink v. Potter, 17 Ill. 408. (safety of a 456, 103 Pac. 90; Maryland: 1920, Waltring 
road); Maryland: 1875, Clagett v. Easterday, 1'. James, 136 Md. 406, III At!. 125 (rate of 
42 Md. 629 (existence of a mill-site); 1886, speed of an automobile); MassaehU8elts: 1916. 
Baltimore & L. T. Co, v. Cassell, 66 Md. 430, Johnston~. Buy State St. R. Co., 222 Mass. 
7 Atl. 805 (whether a road was safe); Missouri: 583, III N. E. 391 (speed of a street-car); 
1888, McPherson 11. R. Co., 97 Mo. 250, 10 Michigan: 1868, Detroit & M. R. Co. v. 
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(2) In answer to the second of the two usual questions (ante, § 560), there 
are a variety of rulings determining the qualifications of an individual wit
ness on a particular topic. That of most frequent occurrence is the interpre
tation of a foreigner's or mute's mode of speech.4 Xone of the remaining 
miscellaneous rulings have any real value as precedents.5 They were a 

Van Stc1inburg, 17 Mich. 99 (but not the sI:eed, 
in slul'.ing up, necessary to bring to Il stop at a 
given point); 1887, Guggenheim r. R. Co., 
66 Mich. 154, 33 N. W. 161 ("any intelligent 
man who had been accustomed to observe 
mO\'ing objects "); 1899, Mott v. R. Co., 
120 Mich. 127, 79 N. W. 3; 1906, GaITan l'. 

Michigan C. R. Co., 144 Mich. 26, 107 N. W. 
284; Minnesota: 1916, Beecroft v. Great 
Northern R. Co., 134 Minn. 86, 158 N. W. 800 
(train); "'fissouri: 1906, Stotler v. Chicago 
& A. R. Co., 200 Mo. 107, 98 S. W. 509 (n. ... 
viewing the cases) ; Nebraska: 1903, Omaha 
St. R. Co. v. Larson, 70 Nebr. 591, 97 N. W. 
824; 1920, Schmid bauer v. Omaha & C. B. 
St. R. Co., 104 Nebr. 250, 177 N. W. 336 
(trial Court's discretion); Nerada: 1910. 
Shermlln v. Southern Pacific Co., 33 Nev. 385, 
III Puc. 416; New Hampshire: 1881, Nutter 
v. Railroad, 60 N. H. 485; Oregon: 1918, 
Weggandt v. Bartle, 88 Or. 310, 171 Pac. 587; 
Pennsylt"ania: 1911, Dugan t'. Arthurs, 230 
Pa. 299, 79 Atl. 626; South Dakota: 1905, 
Borneman v. Chicago St. P. M. & O. R. Co., 
19 S. D. 459, 104 No W. 208 ("any person may 
become proficient "); Utah: 1895, Chipman v. 
H. Co., 12 Utah 68, 41 Pac. 562; Wisconsin: 
1884. Hoppe v. R. Co .• 61 Wis. 369. 21 N. W. 
227; West l'irginia: 1899. McVey v. R. Co., 
46 W. Va. 111,32 S. E. 1012; 1919, Alford v. 
Kanawha & W. V. R. Co., 84 W. Va. 570. 100 
S. E. 402 (witness who had only once seen a 
passenger train stopped. excluded). 

~ 1887, People to, Monteith, 73 Cal. 8; 14 
Pac. 373; 1876. Dimick v. Downs, 82 Ill. 572; 
1887. Gallagher v. People. 120 III. 182. 11 N. E. 
335; 1870. State v. Pike, 49 N. H. 407; 1868, 
Castner v. Sliker. 33 N .. J. L. 97. 

, 1900. Central of G. R. Co. v • • Joseph. 125 
Ala. 313, 28 &.>. 35 (interpreter speaking hath 
If.llgUages. but not reading English writing. 
held competent); 1870. People v. Gelabert. 39 
Cal. 664 (interpreter must understand the lan
guages); 1874. People 1>. Ah Wee. 48 Cal. 238 
(same); 1886. Skaggs I!. State. 108 Ind. 56. 
8 N. E. 695 (fair knowledge suffices); Ky. 
Stats. 1915. § 1020 (official interpreter must 
.. speak fluently the English and German 
languages"); 1897. People v. Constantino. 
153 N. Y. 24. 47 N. E. 37 (interpreter held com
petent); Pa. St. 186~. Feb. 18. § 3. Dig. 1920, 
§ 12503 (ufficial interpreter for Philadelphia; 
no person shall be used as interpreter or trans
lator without a certificate of fitncss gi\'cn by 
the vfficial interpreter); 1893, State v. Weldon. 
39 S. C. 318, 17 S. E. 688 (any person able to 
communicate by signs \\ith a mute is com-

petent) ; 1867. Kuhlmul\ I'. Medlinka, 29 
Tex. 392 (interpreter must understand both 
hlllguages) . 

For the question when an iu tcrpreter may 
or 1111<.';/ be called. and what other qualifications 
he must possess. sec po~t. § 811. For the ques
tion whether an interpreter must be su.'orn aud 
cro88-e-;amined. see po"t, §§ 1810. :824. 

$ CANhDA; 1887. Cain v. Uhlman. 20 N. Sc. 
151 (one who was a mill-builder. and was u~cd 
to taking levels but did not uuderstand how to 
do so with a theodolite. was allowed to testify). 

UNITED STATES; Federal: 1881, Pope t'. Fil
ley. 3 Fed. 69 (meaning of trade terms); 
1894. Missouri Pac. R. Co. T. Hall. 14 C. C. A. 
153. 66 Fed. 868 (shrinkage of cattle); 1903, 
U. S. v. Hung Chang. 126 Fed. 400. D. C. -
(whether a pefl50n was of Chinese race); 
Alabama: 1863, Barnes r. Ingalls. 39 Ala. 198 
(the execution of photographic paintings); 
1877. Campbellt •. Gilbert. 57 Ala. 568 (qualities 
and use of a gUano); 1877. Mobile & M. R. Co. 
t·. Blakely. 59 Ala. 473, 481 (condition of a 
train. as to means of stopping it); 1878. Kelson 
v. Wood. 62 Ala. 175 (tanning); 1900. Louis
ville & N. It. CO. T. Sandlin, 126 Ala. 585. 28 
So. 40 (track construction); 1900. Birmingham 
N. Bank v. Bradley. Ala. • 30 So. 546 
(effects of Eureka acid on paper); Arkallsa,,: 
1906. Halliday M. Co. v. Louisiana & N. W. I. 
Co .• 80 Ark. 536, 98 S. W. 374 (railroad rates); 
Cali/oMlia: 1866. Blood v. Light. 31 Cal. 115 
(dam); C(,lorado: 1897, Dem'er T. & F. W. R. 
Co. v. Smock. 23 Colo. 456. 48 Pac. 681 «('on
dition oi a freight-car); COIl1lccliclIt: 1897. 
State v. Main. 69 Conn. 123.37 Atl. 80 (destruc
tion of trees affected by a contagious disea~; 
the capacity of a deputy charged with the duty 
of investigating. assumed. semble. as indicated 
by his office); Illinois: 1897. Webster Mfg. 
Co. v. Mulvanny. 168 Ill. 3ll. 48 No E. HiS 
(cause of an .:xplosion); IS9S. St. Louis & 
S. W. R. Co. v. Elgin C. M. Co .• 175 III. 557. 
51 N. E. 911 (transportation vf condensed 
milk) ; 1916. Supolski v. Ferguson & L. 
Foundry Co .• 272 Ill. 82. 111 N. E. 544 (prac
ticability of fencing a drop for breaking scrap 
iron); Indiana: 1837. Houser. Fort. 4 Blackf. 
295 (defects of a horse); 1877. Hinds r. 
Harbon, 58 Ind. 123 (sewers); 1880. Indinn
apoli~ v. Scott. 72 Ind. 203 (soundness of tim
ber); 1886. Fort Wayne to. Coombs. 107 Ind. 
86. 7 N. E. 743 (sewers); 1887. Terre Haute 
v. Hudnut. 112 Ind. 549, 13 N. E. 1l81l (injury 
to a building); Iou"a: 1874. Kilbourne v. 
Jennings, 38 Ia. 537 (construction of a house) ; 
1875, Shulte r. Hennessc,y, 40 Ia. 356 (measure-
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waste of time for the Supreme Courts, and should have been disposed of 
under the doctrine of the trial Court's discretion (ante, § 561). The appli
cation of the Opinion rule (post, §§ 1949-1978) should be compared, upon 
all these topics. 

ment of masonry); 1878. Sheldon v. Booth. 
50 Ia. 210 (machinery); 1895. Kerns v. R. Co .• 
94 la. 121. 62 N. W. 692 (mode of coupling 
cars) ; 1899. Stomme 1>. Hanford P. Co .• 
108 Ia. 137. 78 N. W. 841 (fitness of elevator 
cable); Kansas: 1882, Sexton 11.' Lamb, 27 
Kan. 429 (ice-handling); 1884, Sandwich 
Mfg. Co. v. Nicholson, 32 Kan. 666, 5 Pac. 
164 (machinery); 1885, Missouri Pac. R. Co. v' 
Mackey, 33 Kan. 303. 6 Pac. 291 (duties of a 
fireman); 1898, Missouri P. R. Co. v. Johnson. 
59 Kan. 776, 53 Pac. 129 (manner of inspect
ing car-timbers); Kentucky: 1897, U. S. 
Mail Line Co. v. Mfg. Co., 101 Ky. 658. 42 
S. W. 342 (manner of breaking of glass); 
1898. Williams v. R. Co., 103 Ky. 2!i8, 45 
S. W. 71 (locomotive's effect in starting train) : 
~/aine: 1856, Hammond v. Woodman. 41 
Me. 207 (milling); 1904, Conley t>. Portland 
G. L. Co .• 58 Me. 61, 58 Atl. 61 (water
ISS); Maryland: 1856. Baltimore & O. R. 
Co. v. Thompson. 10 Md. 85 (disturbance 
of catt!e by railroads. and the effects on 
their health); 1886, Baltimore Elcv. Co. 11. 

Neal, 65 Md. 451, 5 At!. 338 (hantlling a tug) ; 
1909, Harris 11. Consolidation Coal Co., III 
Md. 209, 73 At!. 805 (defect in mine-pipes) ; 
MaBsachusetts: 1847, Vandine v. Burpee, 13 
Met. 288 (gardens); 1853, Carpenter v. Wait, 
11 Cush. 257 (cattle-weight); 1870, Moulton 
11. McOwen, 103 Mass. 597 (damage to a 
building); 1895, Davis v. Mills. 163 Mass. 481, 
40 N. E. 852 (qualities of Bour): 1899, Childs 
11. O'Leary, 174 Mass. lIl, 54 N. E. 490 (blast
ing): JI1'chigan: 1866, Sisson v. R. Co., 14 
Mich. 497 (machinery); 1896, Woods v. 
R. Co., 108 Mich. 396, 66 N. W. 328 
(machinery); Minnesota: 1871, Clague 11. 

Hodgson, 16 Minn. 339 (age of sheep, judged 
by the teeth); 1884, Kolsti IJ. R. Co., 32 Minn. 
134. 19 N. W. 655 (turn-tables); 1885, David
eon v. R. Co., 34 Minn. 54, 24 N. W. 324 (sparks 
from locomotives); 1890, Armstrong v. R. Co., 
45 Minn. 87, 47 N. W. 459 (care of horses); 
1875, Blomquiat 11. R. Co.. 60 Minn. 426, 62 
N. W. 818 (constructi6n of n derrick); 1899. 
Aultman Co. 11. Mosloski, 77 Minn. 27, 79 
N. W. 593 (defects in a threshing-machine); 
MiIBOUri: 1896, Helfenstein v. Medart, 136 
Mo. 595, 36 S. W. 863 (strength and safety-

• 

speed of grindstones); 1919, State v. Oertel, 
280 Mo. 129. 217 S. W. 64 (felonious posses
sion of burglar's tools; policemen held quali
fied to testify to burglars' style of tools); 
Montana: 1897, Holland 11. Huston. 20 Mont. 
84,49 Pac. 390 (horse); N,bTQ.8ka: 1884. Sioux 
City &: P. R. Co. 11. Finlayson, 16 Nebr. 587. 
20N. W. 860 (engine-boilen); 1887. Connelly". 
Edl/:erton. 22 Nebr. 87, 34 N. W. 76 (saloon
fixtures); New Hampshire: 1845. Woods v. 
Allen, 18 N. H. 31 (ice-block at a mill) ; 1846. 
Wallace 11. Goodall, 18 N. H. 452 (age of marks 
on trees); 1859. Page 11. Parkp.r. 40 N. H. 59 
(soapstone-quarry) ; 1860, Blodgett Paper 
Co. v. Farmer, 41 N. H. 404 (machinery); 
New York: 1854. Bearss v. Copley, 10 N. Y. 
95 (one whose occupation had changed from 
a tanner to a lawyer, admitted to speak about 
tanning); 1874, Hoyt v. R. Co .• 57 N. Y. 678 
(cause of milroad accident); 1881. Ward 11. 

Kilpatrick, 85 N. Y. 415 (workmanship of 
furniture); 1886, People v. Buddensieck, 103 
N. Y. 500, 9 N. E. 44 (photographs); North 
Carolina: 1849. Sikes v. Paine, 10 Ired. 280 
(ship-repairs); 18S9, State v. Jacobs, 6 Jones 
L. 286 (negro descent); Oregon: 1902, Duntley 

. v. Inman, 42 Or. 334, 70 Pac. 529 (cause of a 
pulley's breakage); 1900. Farmers' & T. N. 
Bank v. Woodell, 38 Or. 294. 61 Pac. 837 
(cultivation of beets); PennsY/rania: 1845. 
Pittsburgh v. O'Neill, 1 Pa. Rt. 342 (mode of 
summary !'eckoning in bricklaying); 1849, 
Detweiler r. Groff. 10 Pa. 376 (working a mill 
with a certain height of water) ; 1869, Ardesco 
Oil Co. v. Gilson. 63 Pa. 151 (strength of iron) : 
1889, Shaw 11. Boom Co .• 125 Pa. 327, 17 At!. 
426 (cause of ice-jam); 1895, Fraim v. Ins. Co., 
170 Pa. 151, 32 At!. 613 (effect of gasoline in 
cleansing in silver-plating); 1899, Haley v. 
Flaccus, 193 Pa. 521, 44 Atl. 566 (novelt~· in 
a glass-press patent); Rhode 18land: 1858. 
Buffum v. Harris, 5 R. I. 250 (sufficiency of a 
drain); 1859, E,·tlDS v. Ins. Co., 6 R. I. 54 
(meaning of trade terms); Velillont: 1874, 
James v. Hodsden, 47 Vt. 136 (knitting
machines); 1897, Conway 11. Fitzgerald. 70 
Vt. 103,39 At!. 634 (capacity of cars for carry
ing logs); WisconBin: 1899. Baxter 11. R. Co., 
104 Wis. 307, 80 N. W. 644 (tendencY of iron 
to crystallize). 
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BOOK I, PART I, TITLE II 1575 

I (continued): TESTIMO QUALIFICATIONS V 
, 

TOPIC jill: EMOTIONAL CAPACITY 

StlB-TOP[C A: AS A DISQUALIFICATION 

CHAPTER xXIII. 

§ 575. History of the Rules. 
A 576. Interest-Disqualification in gen

eral; Policy 0' the Rule; Statutory Alioli
tion. 

A 577. Civil Parties' Disqualification; 
Statutory Abolition. 

A 578. Survivor's Disqualifica.tion against 
Opponent Deceased or Incapable. 

§ 579. Accused in Criminal Cases; Statu
tory Abolition. 

§ 580. Same: Co-indictees and Co-de-
fendants. . 

• 581. Testifying to One's Own Intent. 

'582. Test.a.menta.ry Attesting - Wit
nesses. 

§ 583. Voir Dire; Mode of Ascertaining 
Disqualification; (1) Time of Interest that 
Disqualifies. 

• 584. Same: (2) Burden of Pro .... ing Dis
qualifications. 

,585. Same: (3) Mode of Proving Dis
qualifications. 

,586. Same: (4) Time of making Ob
jection. 

'587. Same: (5) Judge, not Jury, to de
termine Disqualifica\ion . 

§ 575. Billtory of the Rules. The disqualification of parties and interested 
persons as witnesses on their own behalf is now practically obsolete through
out our law, except for a single situation. That the history of its origin is 
obscure and not precisely ascertained is therefore not a matter of such serious 
consequence to our understanding of the law of to-day. Nevertheless, its 
origin is so connected with other important traits in the history of the law 
of evidence that a survey is desirable of so much as is known or can be con
jectured. 

The main elements in the development are, first, that this disqualification 
does not appear for any of the ancient kinds of witnesses under the older 
modes of trial; secondly, that it did not exist for the modern witness, when 
that type of person began to be important (in the 1500s); and thirdly, that 

• 

the disqualificatioD. does plainly appear, in the stage of incipiency, in the 
early 1600s; the problem being, therefore, to account for its introduction"'-'~" 
during the 1500s. In tracing these stages, we may distinguish, for con
venience, the progress of the rule in civil trials at common law, in chancery 
practice, and in criminal trials. 

I 

1. Ci'Uil Tri.als at Common Law. (1) For the first period, it is to be re
membered that under the older modes of trial, !orerunning trial by jury and 
surviving for a time alongside of it, the persons who could be thought of as 
perhaps liable to disqualification after the manner of modern witnesses were 
of three chief classes, namely, the complaint-witnesses or • secta " the compur-

985 



• 

• 

• 

• 

. ,', 

§ 575 TESTIMONIAL QUALIFICATIONS [CRAP. XXIII 

gators or oath-helpers, who swore· in aid of the party's oath or wager of 
law, and the transaction-witnesses and deed-witnesses, whose oath in certain 
classes of cases formed a mode of decision. Now for none of these classes 
does any disqualification appear by reason of partisan interest, dependency, 
or relationship. On the contrary, these persons were originally and usually 
taken from none other than the very clansmen, dependents, and other parti
sans of the plaintiff or defendant. For the 'secta', it is clear that "they 
might be relatives or dependents of the part~' for whom they appeared." 1 

For the oath-helpers, it is equally clear that they not only might be, but orig
inally (in some tribes) mu~t be, of the party's clansmen.!! For the transaction
witnesses and deed-witnesses it can hardly be less doubted that partisanship, 
in an;\' of its forms, was not recognized as a disqualification; 3 in fact, we are 
told by the judges of the time, more broadly still, that" witnesses cannot be 
challenged." 4 When jury trial develops and enlarges in scope, and comes 
down into the 1400s as the dominant mode of trial, this last sort of " wit
nesses " those who were sworn to attest the transactions done or deeds exe
cuted in their presence come to playa frequent part in jur~·-trial itself;5 
that is, their oath ceases (to that e~"tcnt) to form a distinct sort of trial. 
Thus the spectacle is presented of a body of jurors, with whom (yet more or 
less discriminated) are acting this special class of witnesses. As yet there 
are no other witnesses (in the modern sense) in jury trials. Thus the most 
important thing to note, in this stage, is that the only class (substantially) 
of persons, whose required qualities could have served as a type for the 
modern witness when he came in, were plainly understood to be not chal
lengeable on any ground of partisanship, and perhaps not at all. 

(2) The modern witness i.e. any person who happens to know some
thing ahout the facts in dispute and is summoned to inform the jury, and not 

i 1575. I Thayer. Preliminary Treatise or. 
Evidence. 12. 

I Brunner. Deutsche Rechtsgeschichte. II. 
379; Thayer. ubi 8upra. 25; Pollock and Mait
land. History of English Law. II. 598. It is 
true that. by the custom of London. a non. 
partisan character came !ater to be required 
of these oath·helpers. in trial by wager of law; 
"they were not to be chosen by the accused 
himself. nor to be his kinsmen or bound to 
him by the tie of marriage or any other": 
Thayer. ljbi 8upra. 27; Pollock and Maitland. 
ubi supra. II. 633. This possibly came about 
through the pressure of competition of jury. 
t.rial and was added to make the wager of law 
seem a little less one·sided in favor of defend. 
ants. It may also later have contributrd a 
suoeation to the modern doctrine. as noted 
later. 

S It is not mentioned in Brunner's list. ubi 
8uprCJ. II. 396. 50 also not in Thayer. ubi supra. 
17-24. Professor Glasson has pointed out 
(Fldtoirc du droit et des institutions de la 
tnnce, VI. 547. 1895) that under the earlier 

feudal system of proof the opponent's right to 
dispute a witness by judicial combat served as 
a guaranty against false witnesscs. and that 
only when iudicial combat was abolished in 
1260. tlnd as a part of the reform of the proof. 
system. "the challenging of witnesses was re
placed by the theory of disqualifications bor· 
rowed from the canon law." 

4 Thayer. ubi 8upra. 100. 103; 1339. Anon .• 
12 Lib. Ass. pI. 11. 12 (one of the witnesses to 
a deed was challenged because he was named 
as disseisor in the brief; but the challenge was 
not allowed. and "the court ll:1id that it had 
never seen witnesses challenged ") ; 1349. 
Anon .• Lib. Ass. no, cited in Thayer's Cases 
on Evidence. 2d cd .• 30G (u) prove a release • 
the witnesses named in it were joined to the 
jury; "one of tho witnesses was challenged a8 
being a relative of the plaintiff; bl>t the chal· 
I('nge was not allowed, for witnesses. are not 
challengeable. because the verdict will'llot be 
received from them, but from the jUry"~ 

• Thayer. Preliminary Treatise. 97-104. I 

\ 
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as one of the jury begins to be frequent in the middle of the 1400s; but 
not until another century does he furnish a substantial or major part of the 
information on which the jury act;8 up to this time the jury's own knowl
edge and extra-judicial inquiries have taken the place of our modern witness. 
Now as to this n~w sort of witness also, it is plain that during the 1400s 
there was as yet no disqualification on the ground of partisanship,7 and that, 
on the contrary, the non-partisan witness was a rare figure and was, in the 
conception of the time, an unnatural one. This appears most plainly in the 
discouragements to which such a non-partisan person was subjected by 
the law of maintenance.s That law made it a matter of much risk for a 
truly indifferent person to give testimony to the jury; for unless he had been 
requested by the Court or jury (a request by the party only was of doubtful 
effect), he was liable to a charge of maintenance: 

Professor Jamc., Bradley Thayer, Preliminary Treatise on Evidence, 126: "A writ of 
maintennnC'e was brought [in 1433] in the King's Bench against one B, charging that in an 
assize of rent hetween the plaintiff and C the defendant had 'maintained' C. B answered 
that long before C had anything in the said rellt he himself owned it; and he had granted 
it to C. When the said assize was brought ugainst C, the latter came to B, the present de
fendant, and asked him to come to the assizes with him and bring his e\idenees relating to 
the rent; and accordingly B came \\ith these and delivered to C certain ancient evidences 
t., plead in har aguinst the plaintiff in his discharge of his warranty of the rent; this was all 
the muintenance. In discussing whether this really constituted maintenance, and if 50 

whether it was justifiable, it wus insisted that the defendant should not have come volun
tarily, but only by way of voucber to warranty. . . . H.ns, J., said: 'In a tort of 
maintenance, it is a good plea to say that he who is charged came and prayed us, since we 
were an old man of the region and had knowledge of the title of the land of which he was 
impkaded, that we would he \\ith him to inform the jury about the title; and so we did, etc. 
So hcre it is good.' CltE1"NE. C. J.: . It \\ill be adjudged a maintenance in your case", 
because he has no cause or privity for maintaining the controversy more than the merest 
stranger in the world, unless the other had cause of warranty against him. . ., And 
as to what you say of its being a good plea in maintenance that he is an old man of the re
gion and having better knowledge of the right and title of this rent, and his coming \\;th 
the defendant to declare his right in the said rent, etc., I say that this is a relll maintenance; 
for on such a ground everybody could justify !1 maintenance, and that would be against 
reason. But if he had shown a ground of maintenance on which the law presumes him 
hound to be \\ith the party, then this would not be adjudged a maintenance, as, if he 
were with his relation, or came with one because he wa~ his servant or his tenant; he is 
bound to be with his servant or tenant; but it is not so in oiher cases.''' a 

The underlying conception of the law, then, at this time of the 1400s, was 
something as follows: "Here are the jurors, indifferent persons, who know 

'Thayer, ubi 8upra, 120-134. jury certain leet-court rc~ord~. beld exonerated 
'Fortescue, De Laudibus Legum Anglim. of conspirary, i.e. maintenance. becallse the 

c. 26 (writing about 1470). makes no note of judges "rdercd the sbo\lo;ng; Englefield. J.: 
any limitations; parties mllY prodUce "all "If a mnn be present in court. and the iustices 
such witnesses as they please or can get to command bim. because he bas good knowledge 
appear on their behalf." of the jury. to gh'e evidence to the jury. by 

• Tbayer. Preliminary Treatise. 122-134. rensoIl of which be does give evidence to the 
• This is from Y. B. 11 H. VI. 43. 36. Add jury. he is not punisllBble for conspiracy": 

the following. which c!l.ll'ieB the idea down a Bromley, of counsel opposing, argued that it 
century later: 1535. Y. B. 27 H. VIII. f. 2. w::os otherwise if he were not sworn; Engle
pl. 6 (a seneachal of a manor. who showed the field. J.: "It is all one"). 

987 

• 



· . • • 
• 

• • 

, 

• • 

§ 575 TESTIMONIAL QUALIFICATIONS (CHAp. XXIII 

already more or less about this case; their oaths are to determine the issue; 
they are the selected ones for the purpose; no other man's oath is wanted; 
unless the jurors think that they need it, or the Court calls for it, any ot.her 
man's oath is merely a meddlesome intrusion upon the carefully selected 
body of triers. To be sure, the party or his attorney may argue and labor 
with the jury and produce documents, and so also may his privies in title, 
vouchers and the like, or his dependents, stewards, tenants, and such other 
persons as share his interest in the issue. But beyond this no other person 
has any call to interfere." In short, so far as ordinary witnesses were coming 
to be used, they were presumably interested partisans. So far from interest 
being a disqualification, it was rather the disinterested persons who were 
likely to be treated as improper witnesses. Such is the state of the law as 
we emerge into the 1500s, with the modern witness becoming a more and 
more important functionary of jury trial. 

(3) Passing over for the moment the dubitable time of the 1500s, and 
coming to Coke's time, the early 1600s, we find that, in some way or other, 
ideas have plainly changed in the interval. Interest is now unquestionably 
recognized as a disqualification. The modern witness is now the chief source 
of information to the jury; 10 there is a sharp discrimination between witness 
and jury; the deed-witness, who was formerly nearer to being a juror, is 
now almost assimilated to the ordinary witness; and for both sorts, without 

. apparent distinction, rules of disqualification are now beginning to be laid 
down: 

1627, Sir EDW.\RD COKE, Commentary upon Littleton, 6 a: "[As to witnesses to a deed) 
sometimes, though ,Lrely [objections were allowed), which being found true, they were not 
to be sworne at all, neither to be joined to the jury nor as witnesses; as, if the witness were 
infamous, . . • or if the witnesse be an infidell, or of non-sane memory, or not of dis
cretion, or a partie interested, or the like. But oftentimes a man may be challenged to tie 
of a jury that cannot be challenged to be a witnesse; and therefore, though the witnesse be 
of the neerest alliance, ·or kindred, or of counsell, or tenant, or servant to either partie, or 
any other exception that maketh him not infamous or to want understanding or discretion 
or partie in interest, though it be p\'oved true, shall not exclude the witnesse to be sworne, 
but he shall be sworne and his credit upon the exceptions taken against him left to those 
of the jury, who are tryers of the fact ... , And the Courts in some books have said 
that they have not seene witnesses challenged, which is regularly to be understood with 
the limitations abovesaid." 

Thereafter, from the middle of the 1600s, the rules about interest appear 
firmly established and begin to develop in fulness. What was the process 
of thought by which this doctrine was introduced? How comes it to be 
absent, and even repugnant, in 1500, and yet present and favored in 1650? 
Such is the problem. 

For one thing, the explanation seems not to lie in any process of adapta
tion or imitation of the rules for jurors. Those persons were, in fundamental 
principle, indifferent between the parties; while witnesses proper were origi-

10 Coke. 3 !nat. 26: .. Most commonly juries nre led by deposition of witnesses. n 
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nally (as above noted) conceived of as naturally partisans .. The juror's 
disqualification had existed from the beginning, and yet for at least one 
hundred years (in the 14oos) the two classes had gone side by side without 
any borrowing; so that it is hardly natural that a direct borrowing should 
take place in such tardy fashion. It is true that after jurors had come to 
depend for information chiefly on the witnesses in court (say, by 16(0), it 
would be desirable to seek for unprejudiced persons as witnesses; and this 
later change in the jury's nature must have helped towards the new rule.ll 
But that rule could hardly have obtained its beginning in that mode. :More
over, the traditional rules of qualification for jurors were numerous, and 
it is not easy to suppose that this particular one was picked out for imita
tion, while others equally appropriate were omitted.12 For another thing, 
the explanation seems not to be that the rules of the ecclesiastical law were 
adopted or imitated. It is true that this particular disqualification is found 
long established, b~' adoption from the Roman law,13 in the ecclesiastical rules 
as practised in England.14 It is true also that the epoch in question was 
one in which great advances towards domination were being made by the 
ecclesiastical courts and their system, and that in other respects its rules 
were sought to be introduced into the common law.15 Nevertheless, 
the same objections here occur that have been noted for the jurors' 
rules. Moreover, the sharp conflict between the two jurisdictions, reach. 
ing its height in Coke's time, would tend strongly against any such 
conscious adoption. Finally, there appear in the precedents no allusions 
to an expre3S borrowing. 

II The juror's disqualification by infamy was. 
for example. appealed to in thi8 Wll~· by Coke 
as sanctioning such a rule for witnesses; ante. 
§ 519. 

Ii Britton. f. 134 (convicts of perjury can
not be jurors; nor" those who hllve suffered 
judgment of life and limb or puni5hment of 
pillory or tumbrell. nor those who want dis
cretion, nor excommunicated persons. nor 
lepers removed from society. nor priests or 
clerks within holy orders. nor women. nor 
such as dwell away from the neighborhood. 
nor those who are above iO years of age. nor 
allies in blood, nor such as claim IlUY right in 
the tenement. nor villains. nor persons indicted 
or appealed of felony. nor those of the hou~e
hold of any of the parties. nor tho~e who are 
liable to be distrained by either of the parties. 
nor their lords or counsellors or accountants ") ; 
Fcrtescue. De Laudibus. c. 25 (juror may be 
challenged "by alleging that the person &l 

impanelled is of kin, either by blood or affinity. 
to the other party. or in somo such particular 
interest as he can not be deemed an indifferent 
person to pass between the parties"). The 
disqualification by affinity or by household 
dependency never obtained for witnesses 
(posl. § 600); if there was any direct imitation. 
this would nlmost certainly have been included. 

13 Digest XXII. 5; Codex IV. 20; Hei
neccius. Elementa Pandectarum. p. IV. c. 140 
(" Quum vero censeatur testis idoneus esse in 
causa ubi interest ejus alterutrum vincere. 
consequens cst ut nemo admittendus est in 
causa vel propria ".el socii. Ut merito re
pellantur pater in causa filii. filiu~ in causa 
patris. aliique potestati vel imperio alterius 
subjective vel domestici; ut pntrones. tutores. 
curatores in causa clientis, pupilli. minorisve 
sui testimonium dicere non possunt; ut BUS

pecti ctiam sint amici et inimici. nee non qui 
jam ante in eum reum dixeruut testimonium "). 

.. Corp. Jur. Eccl.. Decret. P. II. Causa 
Ill. Qu. V. Causa IV. Qu. II. e. Ill. § 36 
(servants and relations); Decret. Pars II. 
Causa III. Qu. V (" testes de domo accusatorum 
producendi non sint", including "conean
guinei vel familiares "); Decretal. II. 20. de 
festibm. c. 24; H20. Ayliffe. PlIrergon, tit. 
"\Vitnesses" ; 1738. Oughton, Ordo Judi
ciorum. c. 99 (the list includes "amici intimi 
partis producentis. ac inimici capitaies partis 
contra quem producuntur. affectionllti, par
tiales. ac minus indiffernntes; infamcs, cri
mino~:. pnuperes. egeni; ac consangumei, et 
nffin,'s, r.~ Camuli domestici. ct de roba ac 
stipen;lio partis fJroducentis"). 

1~.pUdl. § 2032. 
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What, then, is there to fall back upon as the explanation of the change? Here 
must be distinguished the two branches of the disqualification, namely, of par
ties and of other interested persons. The two are no doubt united in principle, 
in the later law; but they seem to have come into being at different epochs. 

(a) The exclusion of interested persons not parties does not appear to 
have begun until after the time of Coke's commentary upon Littleton. This 
was written by 1627, but was not printed until 1642. From the time of his 
utterance (above-quoted) there are cases enough, in the reigns of Charles II 
and James II (1649-1688); but l)efore that time, the Abridgments appear 
to note none.I6 Coke himself concedes that "the Courts in some books have 
said that they have not seen wit~sses challenged." Moreover, as recently 
as 1613, a deed-witness, palpably interested in the issue, had been deliberately 
held competent; 17 and as recently as 1606 a statute had apparently been 
regarded as indispensable to prescribe non-partisanship for witnesses in trials 
on the Scotch border.lS The reports of the State trials do not note a dis
qualification on this ground before 1640.19 In civil cases, the only prece
dents of disqualification before Coke's time, if we rely on the industry of the 
abridgment-makers, are confined to the parties themselves.20 Thus every
thing tends to indicate that the disqualification of interested persons not 
parties did not appear until the time when Coke wrote; and even then it 
had not been fully established. 

"I (b) On the other hand, the disqualification of parties themselves seems 
clearly to have come in long before, that is, at least by the time of Eliza
beth, as early as 1582, and to have been at that time a thing well under
stood and accepted.21 The succeeding rulings between that time and 1650 

16 The only case before 1642 appears to be 
the following: 1630. Mericke v. King. HetIey 
137 (" In evidence to the jury. he who had pur
chased the land in question (it was said by the 
Court) he shull not be a witness if he claim 
under the sarno t.it.le "); this is perhaps equiva
lent to the""so of a party. The hitherto ex
isting frecuom is shown in the following case: 
1535, Y. B. 27 H. VIII. f. 20. pI. la (reple\·in; 
defendant made con usance liS bailiff of Lord 
Cobham for rent in arrear. and alleged a rent 
due to the lord; Lord Cobham then "passed 
out, and gave evidence" as to his seisin (If the 
rent; and no objection to his competency was 
ruised; yet ho was an interested person). 

17 1613, Anon .• 1 Bulstr. 202 (witness to a 
deed of feoffment by livery of seisin, excepted 
to because aftel"Wards he receh'ed an estate 
at will in tho land, "and so by his oath was to 
mako his own estate good"; exception" dis
allowed by the whole Court. and that he might 
well be sworn as a lawful witness to prove the 
executing of a feoffment by livery and seisin, 
this being in uffirmance of tho feoffment"). 

"St.. 4 James I, e. 1, § 16 (t.he juries in 
trials of Englishmen for offences committed 
in Scotland :ac authorized" to receive and ad
mit only mch good and sufficient lawful wit-

nesses upon their oaths, either for or against 
the party arrnigncd. as shall not appear to 
them or the greuter part of them to be unfit 
and unworthy to be \\itnesses in that case, 
either in regard of their hatred or malice, or 
their favor and affection. either to the party 
prosecuting or the party arraigned, or of their 
former evil life and eOU\'ersation "). On the 
other hand. seventy years before. in 1535. 
Parliament had recited, as one of the causes 
for transferring jurisdiction of piracy from 
the Admiralty to the common-law courts. the • 
unsatisfactory mode of trial by the civil lnw 
in the former court. which required the offence 
to be either confessed or .. directly proved by 
\\itnesses indifferent. such as saw their offences 
committed. which cannot be gotten but by 
chance at few times." It would seem that a 
change, or the beginning of it, was marked by 
the later statute. 

I' I nITa, note 38. 
20 I nITa. note 22. 
21 1582. Dymoke's Case, Sa~ile :-14. pl. 

SI (joint defendants joined" by covin to take 
away their testimony"; if this appears on th' 
evidence ... the justices may and must receive 
their testimony"). 
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seem all to have been instances of the parties themselves being offered as 
witnesses.22 

The result, then, on these data, is that the disqualification of parties is 
recognized at least as early as Elizabeth's time, while that of interested per
.5ons at large does not appear till near 1650. From these facts and from 
Coke's own language (in the passage above quoted), it may be inferred that 
(he latter form of the disqualification came as a development and an expan
"ion of the former. There is little difficult~· in accepting this origin of the 
latter form as the natural and suffieient one. The changed nature of the 
jury's function, and the contemporary examples, already set, of disqualifica
tion by infam~' (allie, § 519) and by marit!ll relationship (post, § 600) might 
have served to aid the result, but the principle of parties' disqualification 
would have been the direct root of the disqualification by interest in general. 
In final corroboration of this, it ma~' be suggested that the imitation of any 
other of the existing bodies of rules against partisanship· namely, those 
for jurors and those for ecclesiastical witnesses " would necessarily have 
included the prohibition of famil;l' members as witnesses; whereas the com
mon law from the outset repudiated such a doctrine. ~ow it would be 
consistent with the gradual development of the part~"s disqualification to 
extend it to persons intl'rested in the issue, i.e. quasi-parties, but to fail to 
extend it to famil~· relationship, which otherwise would have stood upon the 
same general principle and had been always so treated in other systems. In 
short, the development indicated by the course of the precedents is precisely 
that which' a priori' would ha\'e been most natural.23 Only upon that hy
pothesis can we plausibly account for the singularity of English law in ad-

.. 1611 (?). Smith's Case. 12 Co. 69 (re
~olved. by Coke. C. J .• that "the parties to the 
~upposed usurious contract shall not be ad
mitted \\itnesses. for this. that upon the mat
ter they were • testes in propria causa'. and 
hy their oath shall avoid their bond. etc."); 
1617. Howard u. Bell. Hob. III (Ilersons claim
ing tenant-right against the lord of the manor. 
allowed to join in defence. "by my lord Coke 
and myself". in the Star Chamber. "and the 
reason was that since the title was one against 
all. it was in effect but one's defence .... :md 
therefore the courts of justice do every day 
den~" them to be witnesses one for another in 
~uch general cases; ... now as they are 
acknowledged parties to their prejudice in 
defence. so it is in reason that they be in like 
manner allowed for their ad\"antage"; but 
the Lord Chancellor differed. i.e. from the 
conclusion); 1624. Anon .• Godb. 326 (one of 
joint defendants against whom plaintiff dis
~ontinued. admitted); 1636. Creswick's Case. 
Clayt. pI. 64 ,(joint defendant. against whom 
nil proof was made. admitted). 

The Star Chamber followed rules of a hy
brid sort. chieHy ecclesiastical in procedu:e; 
hut where their rule is not from the latter law. 
it may be supposed to represent the common 

law; on the qualification of witnesses in the 
present respect they dearly had not adopted 
the church-law (they admitted a son for a 
father. for ell:ample); so that we may assume 
their rule t.-. represent the contemporary one 
of the common law; it plainly excluded par
ties: illfra. note 23. 

1'The following passages show how the 
rule would amplify: 1612. Dr. Manning's 
Case. 2 Brown!. 151 (Star-Chamber; bill for 
extortion; .. if a man which is not party grie\'ed 
exhibits hill for offence made to another per
son as against whom the offence was committed. 
he [the latter) shall not be allowed as witness. 
insomuch as he is party grieved. and by that 
he should be a witness in his own cause ") ; 
ante 1635. Hudson. Trcatise of the Star Cham
ber. pt. III. § 21. in Hargr. Collect. Jurid. 205. 
203 (" First of all. it is clear that Ii party can 
be no witness; ... but the Court hath lateh· • 
taken an honorable order to allow the answer 
and examining of an~' persons named defend
ants against whom there is no proof. but only 
their names put in to take away their testi
monies. which is grown exceedingly com
mon"; nothing is said of interested persons 
not parties). 
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mitting freely the plainest of partisan witnesses, namely, family members and 
servants. 

There remains, then, but one clement to account for, the parties' dis-
qualification itself, as apparently coming into existence during the 1500s. 
The explanation of this seems to be near at hand; it is a fruitful one for the 
rules of evidence, namely, the history of jury-trial as an institution competing 
with and gradually displacing the other modes of trial. Turning back to the 
1400s, we find at that epoch but one of the older modes surviving in any 
vigor; this was wager of law, the then name for the primitive process of 
compurgation by the party's oath with oath-helpers. All ~hrough the 1400s, 
and with only gradually decreasing vogue during the 1500s, the defendant 
could still refuse to be tried by a jury, and demand a decision by his own 
wager of law, in actions (mainly) of detinue and debt,24 almost the com
monest of the original civil actions; in London, this privilege of its freemen 
extended even to charges of felony.25 For the maintenance of this privilege 
defendants struggled long and hard; in 1403, for example,2G a special statute 
came to their aid and protected them against evasions of their right by plain
tiffs who framed their action fictitiously in account and then appealed to a 
prejudiced jury and thus cut off the defendant from exonerating himself by 
oath alone.27 

What is the significance of this long struggle, successful for two centuries 
-at least? It seems to be this, that in wager of law alone, and not in jury-trial, 
could the party have the benefit of his own oath.28 Before a jury the parties 
do not swear. They plead orally, or argue, or allege things" in evidence", 
- either by themselves or by their counsel; 29 but they do not take an oath. 
The oath is in that epoch a solemn and determinative proceeding, a mode 
of trying and deciding; the oath of jurors is that of triers of the fact; so also 
the oath of compurgators; so also, originally, that of deed-witnesses and 
transaction-witnesses, and even in. later times (as late as Coke's day) these 
might go out with the jurors and help to decide by their oaths. The hesi
tancy in admitting ordinary witnesses to testify was probably due in part to a 
sense of the incongruity of an oath which had in it no flavor of decisiveness. 
Hence can be conceived the unnaturalness of admitting the party to his 

U Thayer, Preliminary Treatise, 29-31. 
I. Thayer, ubi supra, 27; Pollock &; Mait

land. Hist. Eng. law, II, 632. 
.. St. 5 H. IV, c. 8. 
27 It is not improbable that thll contracts 

found frequently in the 15008 aud 16005, by 
which the obligor promises to pay if the obli·· 
gee will make oath that a specific sum is due 
(Knight 7l. Rushwood, Cro. Eliz. 469; Bretton 
v. Prettiman, T. Raym. 153, and mllny others), 
came into vogue as a method of ensuring the 
availability of thl,) obligee's oath, at a time when 
jury-trial was defeating him of that right (antc, 
§ 7a). 

.. In 1561. Harwood II. Lee, Dyer 196 b, 

it is noted as the special custom of London 
that" the defendant should be affirmed by the 
oath of the party." Further details are given 
in Bateson's "Borough Customs", vol. II, 
Introd. pp. 29-32 (Selden Society Pub., )LXI, 
1906). 

For some references upon the later history 
of other forms of the party's deci8&ry oath, 
see post, § 1815. 

In the Boston Globe of Aug. 21, 1907, is 
noted a pending lawsuit in Lynn, Mass., the 
settlement of which was, by consent, to be 
left to the defendant's decisory oath, taken 
according to the Jewish law before a rabbi • 

2'1 Thayer, ubi 3Upra, 112, 120, 122. 
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oath before a jury. That would have been another mode of H trial", not to 
be mixed with trial by jury. A verdict was one kind of H proof"; deed
witnesses might be another kind; and the party's oath was still a different 
kind; ~here could not be two kinds of "proof" together, i.e. two ways of 
testing alld settling the truth. The party's oath, then, had no place in trial 
by jury; its appropriate place was in a distinct mode of trial, wager of law. 
It can hardly be anything but this contrast which e"'l>lains the determined 
struggle to retain the privilege of wager of law; it was the sole proceeding 
in which a party could have the benefit of his own oath, i.e. virtually, as a 
modern witness.3D 

If this be so, it is easy to see that, from the very beginning of modern 
witnesses, the party was incapable of being one. When ordinary witnesses 
began, in the 1400s, to be called with only slowly increasing frequency, the 
matter would be of little consequence. But in the 1500s, as witnesses came to 
be more and more the reliance of the jury and the parties for evidence, the 
conceded incapacity of the party to take the witness' oath would be more 
and more noticeable. It would be more worth while for the opponent to 
appeal to this rule; and thus it would naturally tend to happen (as we find 
it happening in fact) that the opponent would seek to disqualify witnesses by 
joining them as parties. This would not naturally be found, 'a priori,' until 
some time in the 1500s; and it is in the late 1500s 31 that we find apparently 
the first reported case. . 

The result, then, may be summed up in this way: That the party's oath 
was necessarily excluded in jury trial; that, when modern witneSSes came 
into vogue in the 1400s and 1500s, the part~· was naturally deemed incapable 
of being such a witness; that otherwise no rule or disqualification for interested 
persons was recognized in the earlier days of witnesses; and that finally, after 
Coke's time and probably under the influence of his utterances, the rule for 
a party was extended by analogy to interested persons in general. 

2. Chancery Practice. In Chancery practice, the problem would seem at 
first sight to have been a simpler one; for the Chancellor modelled his pro
cedure after the canon (or ecclesiastical) law, and would in all probability 
have followed those rules substanti:-llly, not only in the mode of examination 
of witnesses (as is well established) but also in the rules of incompetency.3! 
Nevertheless, by the end of the 1600s, Chancery is found enforcing the com
mon-Jaw rules of incompetency, just as through all its later history it professed 
to follow in general the common-law rules of evidence.33 There must, then, 
have been, at some stage, a departure from the canon-Jaw rules for wit-

30 This seems to have been first suggested 
by Chief Justi~e Cushing of New Hamp8hire. 
in 1876 (King v. Hopkins, 57 N. H. 334, 367 . 
.. the fact of the history of jury trial. that one 
great purpose of its introduction was the 
exclusion of the parties as witnesses "). 

"Supra, note 21. See also Hudson'3 
Star-Chamber Treatige. qlloted in note 23. 

VOL. I 63 

3% A token of the influence is found, for 
example, in the fact that at common law, up to 
the 1600s, an objection to a witness was called 
a .. chal1enge", while in Chancery the canon
law term .. exception" was used. 

., Ante, ~ 4. 
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nesses, and the puzzling thing is that this stage appears to have been at least 
as early as those common-law rules themselves. In the first place, the disqual
ification of parties is seen already in the time of Elizabeth;34 this, however, 
was consistent enough with the canon law. But, secondl~', in the Chancery 
reporters of the 1500s (chiefly Cary and Tothill) there appear no precedents 
for the exclusion of interested persons other than parties; this harmonizes 
with the common-law history, but departs from the canon law. Thirdly, 
the Chancellors, who sat with other judges in the Star Chamber and presided, 
did not there fix into its practice the canon-law rules of disqualification 
by family-relationship.35 Finally, the Chancery practice is found preserving, 
from the very beginning of the reports, the canon-law rule for the compulsory 
examination of parties at the opponent's instance, i.e. negativing any privilege 
for the party,311 a rule in direct discord with the common law; and it is a 
singularity that the Chancellor, while thus proceeding consistentl~· to adopt 
the canon-law rules in a matter so radical, should nevertheless have ignored 
them in other respects in which their difference from the common law was 
equally radical. The details of the origin of the Chancery rules, and the 
motives leading to its peculiar combination of methods, remain still to be 
learned with accuracy. 

3. Criminal Trial.<!. It remains to notice the progress of the rule in crimi
nal cases. (1) So far as concerns the prosecution's witnesses, it would seem 
that no exclusion by reason of interest was attempted before very near the time 
of Coke's book; 37 and even after that time, little recognition is given to that 
I'Ule.38 There was, however, in crown cases in this epoch, especially in the trials 
for treason, which form most of those that have come down to us, no dispo-

3( 1580. Hollingworth 1'. Lucy, Cary 129 
(defendant, moving for a commission, alleges 
that the plaintiff had notified only Smith, 
another of the nefendants, .. who is little in
terested in the cause, but made a party, as 
the defendant's counsel suppones, to take away 
his testimony from the other defendants ") ; 
and the citations aupra, note 22. But in the 
precedents of the 14008 the plaintiff himself is 
admitted freely to testify on oath in the Chan
cellor's cOUrt: Barbour, History of Contract 
in Early English Equity, pp. 147-149 (Ox
ford Studies in Social and Legal History, IV, 
1914) . 

.. Post, § 600. 

.. Pu81, § 2218. 
37 No mention is made of any rule of exclu-

sion as late as 1557, in Staunforc's Pleas of 
the Crown, b. 3, c. 8, and 1565, in Smith's 
Commonwealth of England, b. 2, c. 26. 

"1640, Lord Strafford's Trial, 3 How. St. 
Tr. 1;;81, 1434 (a copy of an alleged illegal 
warrant, testified to by the serjeant claiming 
to act under the defendant's command, was 
objected to by the defendant, since" what he 
swears to my prejudice is to his own advan
tage; nor can a man, by any equity in the 
world, be admitted to testify against another 

'in suam justificationcm'''; and the copy was 
excluded); 1643, Col. Fiennes' Trial, 4 How. 
St. Tr. 185, 212 (court-martial; argued for 
the prosecution that defendant's father was 
"but 'testes domesticus' at the best"); 238 
(argued for the prosecution that "many of 
them (defendant's witnesses) arc • testes do
mestici', as his brother, kinsmen, servants, 
fOOLboys; most of the rest his officers and 
soldiers, against whom we excepted as incom
petent"; the Court here went in part on civil 
law rules of procedure); 1644, Archbishop 
Laud's Trial, 4 How. St. Tr. 315. 383, 389, 
402 (argued as an objection by the defend
ant that a "fitness testified" in his own cause ") ; 
1649, Duke of Hamilton's Trial, 4 How. St . 
Tr. 1155 (defendant objected unsuccessfully 
against a. '\\;tness' testimony, "he being a. party 
and now in hazard "); 1649, Lilburne's Trial, 
4 How. St. Tr. 1269, 1342 (similar); 1660, St. 
12 Car. II, c. 32 (seizures of goods illegally 
executed; the person seizing "shall not be 
admitted or allowed to give in evidence upon 
his or their oath or oaths "); ante 1680, Hale, 
Pleas of the Crown, I, 302 (" A man concerned 
in point of interest i!< not a lawful accuser or 
witness ill many CB8CS"), 
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sition to concede objections to the crown's testimony;39 and this sufficiently 
explains the tardiness in the adoption of the rules in criminal trials; indeed, at 
no later time was the rule of interest as strictly construed as in civil cases. 

(2) The accused himself, like the parties in civil cases, had always, under 
jury-trial, been allowed to plead his cause orally in person. This in civil 
cases naturally came to be done usually by thp. counsel. But, since in crimi- . 
nal causes, the accused was not allowed to have counsel in felony cases (until 
statute conceded this, for treason in 1695, and for felony in 1836),-10 his 
statements covered without distinction whatever he had to say of law, of e.,i
dence, and of argument. In effect, he furnished evidence, i.e. material which 
affected the jury's belief; but he was not sworn, he had no standing as a 
witness, and in theory of the law he therefore gave no evidence. During the 
period of recorded trials down to the second half of the 1500s this theory 
appears not to have been emphasized; the accused made an address at the 
proper stage, and, as witnesses came on, he spoke and was questioned freely, 
,as if his statements counted for something, though he was not sworn.41 
But by the time of James II, just before the Revolution, the Court is found 
expressly repudiating the notion that the accused's statements are to be 
taken as testimony. 42 This, it may be s11pposed, was in part due to the then 
recently established principle in civil cases of disqualification by interest. 

(3) The accused was at common law not allowed to have any witnesses 
on his behalf. This (to our eyes) barbarous rule was perhaps not unnatural 
in the earlier days, when the jurors had so much knowledge of their own. 
At any rate, as late as the 1400s, it was not an extraordinary thing, seeing 
that the practice of calling witnesses in the modern sense was only just be
ginning in civil cases. But, in the next century, when their use in civil 
cases was common enough, they were still not admitted in criminal trials; 43 

not on any theory of disqualification (it was still too early for that), but on 
the pretext that they were not needed, the same prete}.i; that forbade the 
employment of counsel.44 No doubt also a general disinclination prevailed 

,. Compare the history of the rule for in
famy, ante, § 519. 

407 &: 8 W. III, c. 3; 6 &: 7 W.IV. c. 114. 
t1 Tho following trials illustra te this: 

1554, Throckmorton's Trial, 1 How. St. Tr. 
862, 873; 1571, Duke of Norfolk's Trial, 1 
How. St. Tr. 958, 979; 1588. Knightlcy's 
Tl'ial, 1 How. St. Tr. 1263, 1267; 1603, Ral
eigh's Trial, 2 How. St. Tr. I, 11; 1615, 
West<>n'sTrial,2How.St.Tr.911.928; 1649. 
Duke of Hamilton's Trial, 4 How. St. Tr. 
1155. 1161; 1661, James' Trial, 6 How. St. 
Tr. 67. 79; 1662, Tongc's Trial, 6 How. St. 
Tr. 225, 256; 1663, Moders' Trial, 6 How. St. 
Tr. 273, 278; 1664, Turner's Trial, 6 How. St. 
Tr. 565, 595. 

Compare Mr. J. Stephen's account of this: 
Hist. Crim. Law, I, 325, 377, 440. 

u 1678. Coleman's Trial, 7 How. St. Tr. 
1,65 (Coleman: "I came home the last day 

of August"; L. C. J. Scroggs: "Have you any 
witncss to provc that?"; Coleman: .. I cannot 
say I have a witness"; L. C. J.: "Thcn you 
say nothing"); 1681, Collcdgc's Trial, 8 How. 
St. Tr. 549, 681. 

.. 1554. Throckmorton's Trial, 1 How. 
St. Tr. 862, 885; 1590, Udall's Trilll, 1 How. 
St. Tr. 1271, 1280. 1304 . 

.. 1678, L. H. Steward Finch, in Lord Corn
wallis' Trial, 7 How. St. Tr. 143. 149: "The 
foulcr thc crime is, thc clcarer and the plainer 
ought the proof of it to be. There is no other 
good reason can be given why the law refuseth 
to allow the prisoncr at the bar counsel in 
matter of fact when his life is concerned, but 
only this, because the evidence by which he 
is condemned ought to be so vcry evident and 
so plain that all the counsel in the world should 
not be ahle to answer upon it." 

• 
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to concede anything that would weaken the hands of the prosecution. There 
seems to have been some general support for this rule in the notions of the 
time, for not until the middle of the 1600s is there any relaxation.45 Then, 
first, the accused is gradually allowed to produce witnesses, who speak, how
ever, without oath; 46 next, he is given compulsory process for them; 4; and, 
finally, by statutes in 1695 48 and 1701 48 he is allowed to have them sworn 
in treason and in felony. From that time on, the ordinar~' principle of dis
qualification by interest, already established for civil cases, is enforced 
wherever it is applicable to a defendant's witnesses. 

§ 576. Interest-DisquaUtica.tioD in genera.lj Policy of the Rulej Statutory 
Abolition. The theory of disqualification by interest was merely one variet~· 
of the general theory which underlay the extensive rules of incompetency at 
common law. It was reducible in its essence to a syllogism, both premises 
of which, though they may now seem fallacious enough, were in the 17005 
accepted as axioms of truth: Total exclusion from the stand is the proper , . 

\.> safeguard against a false decision, whenever the persons oft'ered are of a class 
specially likely to speak falsel~'j Persons having a pecuniary interest in the 
event of the CaUse are !:ipecially likely to speak falselYj Therefore such per
sons should he totally excluded. This theory may be perceived running 
through all the authoritative expositions of the doctrine: 

1727, Chief Baron GILBERT, Evidence, 119 (Lofft's ed. 223): "For where a man, who is 
interested in the matter in question, would also prove it, it rather is a ground for distrust, 
than any just cause of belief; for men are generally so short-sighted, as to look to their own 
private benefit, which is near them, rather than to the good of the world, which, though on 
the sum of things really best for the individual, is more remote j therefore, from the nature 
of human passions and actions, there is more reason to distrust such a biased testimony 
than to believe it. It is also easy for persons, who are prejudiced and prepossessed, to put 

.. There had hen two statutes, of very 
limited extent, allowing witnesses to the ac
cused, in 1589 (St. 31 Eliz. c. 4) and 1606 (St. 
4 Ja. I. c. 1, § 16). 

•• 1645, Lord Macguire's Trial, 4 How. St. 
Tr. 653, 666 (Macguire: "I was told, when I 
came into the kingdom [from Irelandl. that I 
might have witnesses"; Judge: "If you had 
witnesses here, we would h'lar them; but . . . 
we cannot protract time [to wait for theml. 
. . . If you will ask them [the king's witnessesl 
any questions for your defence, you shall ") : 
1649, Duke of Hamilton's Trial, 4 How. St. 
Tr. 1155, 1157, 1160 (defendant allowed to 
use some witnesses, but not granted a warrant 
for others); 1653, Faulconer's Trial, 5 How. 
St. Tr. 323, 357 (witnesses freely examined for 
the defendant; here under the Common
wealth); 1660, Hulet's Trial, 5 How. St. Tr. 
1179. 1191 (under the Restoration; witnesses 
allowed, "but they are not to Qe admitted upon 
oath against the king"); 1661, James' Trial. 
6 How. St. Tr. 67, 79; 1669, Hawkins' Trial, 
6 How. St. Tr. 921, 933; 1678, Stayley's 
Trial, 6 How. St. Tr. 1501, 1508. 

.: Note that this refoJ'm comes in under the 
Restoration and before the Rcyolution: 1663, 
TW~'n's Trial: 6 How. St. Tr. 513, 516 (L. 
C. J. Hyde: "Let's know their names, we 
will take care thl'Y shall come in "); 1664, 
Turner's Trial, 6 How. St. 'fr. 565. 570 (L. C. 
.T. Hyde: "The law will not admit us to sum
mon any witnesses"): 1679, Reading's Trial. 
7 How. St. Tr. 259, 278 (L. C. J. North: 
"There was never any subpcenas denied you; 
but you might have had them at any time"; 
and at pp. 288, 289, two witnesses were sworn). 

Compare the history of compulsory process 
in general, posl. § 2190. 

.. St. 7 Wm. Ill, c. 3, § 1; St. 1 Anne. c. 
9, § 3. Compare the detailed history of the 
old rule in Thayer. Preliminary Treatise. 157, 
note. and the shorter account in Stephen, 
Histor:,.· of the Criminal Law, I. 350-354, 
416. 

In the Colonies, the earliest statute recog
nizing this new right of the accused to call 
witnesses was prohably that of South Caro
lina. in 1712, ,now Code Cnm. Pro 1922, 
§ 960. 
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false and unequal glos~ upon' Nhat they give in evidence; and therefore the law removes 
them from testimony, to prevent their sliding into perjury; and it can be no injury to truth 
to remove those from the jury, whose testimony may hurt themselves, and can never induce 
any rational belief. If it be objected, that interest in the mattl!r in dispute might, from the 
bias it creates, be an exception to the credit, but that it ought not to be absolutely so to the 
competency, any more than the friendship or enmity of a party, whose evidence is offered, 
towards either of the parties in the cause, or many other considerations hereafter to be in
timated; the general answer may be this, that in point of authority no distinction is more 
absolutely settled; and in point of theory, the existence of a direct interest is capable of be
ing precisely proved; but its influence on the mind is of a nature not to discover itself to the 
jury; whence it hath been held expedient to adopt a general exception, by whicb \\;tnesses 
so circumstanced are free from temptl1.tion, and the cause not exposed to the hazard of the 
very doubtful estimate, what quantity of interest in the question, in proportion to the char
acter of the witness, in any instance, leaves his testimony entitled to belief. Some, indced, 
are incapable of being biased ev~n latently by the greatest interest; many would betray the 
most solemn obligation and public confidence for an interest very inconsiderable. An uni
versal exclusion, where no line short of this could have been drawn, preserves infirmity from 
a snare, and integrity from suspicion; s'ld keeps the current of e\;dence, thus far at least, 
clear and uninfected." 

1824, Mr. Slarkie, Evidence, 83: "The law wiII not receive the evidence of any person, 
even under the sanction of an oath, who has an interest in gi\;ng the proposed evidence, 
and consequently whose interest conflicts ,,;th his duty. This rule of exclusion, considered 
in its principle, requires little explanation. It is founded on the known infirmities of human 
nature, which is too weak to be generally restrained by religious or moral obligations, when 
temJ.>ted and solicited in :t~ontrary direction by temporal interests. There are, no doubt, 
many whom no interests could seduce from a sense of duty, and their exclusion by the opera
tion of this rule may in particular cases shut out the truth. But the law must prescribe 
general rules; and experience proves that more mischief would result from the general 
reception of interested witnesses than is occasioned by their general exclusion." 

The answer to this syllogism is merely that both its premises are unsound, 
- that pecuniary interest does not raise any large probability of falsehood, 
and that, even if it did, the risks of false decision are not best avoided by 
excluding such testimon;v. The classical expositions of these fallacies are 
found in the following passages: 1 

]827, Mr. Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. III, c. III (Bow
ring's ed., vol. VII, pp. 393 fr.): "Ignoramlls has for the purpose of this topic composed 
his sy.;tem of psychology. What is it? A counterpart to the learned Plowden's system of 
m1r.,,,ralogical chemistry: equal as touching its simplicity equal as touching its truth. 
Two parent metals, sulphur and mercury: the mother, sulphur; the hther, mercury. 

§ 1i76. I Mr. Bentham's was of course the 
first and greatest: the above quotation in
cludes merely a few of the most typicnl and 
forcible passages from his argument. The 
other two quotations represent those which in 
the history of the law were next most potent in 
their practical ccnsequences, namely, the ut
terances of the Commissions in England and 
America, whose proposals led directly to legis
lative reform. There were, of course, other 
admirable expositions, notably Lord Broug
ham's, in his speeches in Parliament, and Lord 
Denman's between 1824 and 1854, in his 

speeches, pamphlets, and articles. Both of 
these were Bentham's admil',·r,. Perhaps the 
most comprehensive and cl)nci;;c, and the most 
profitable for perusal, next to Mr. Bentham's, 
nrc those of Chief Justice Appleton of Maine 
(a disciple of Bentham's) in his treatise (1860) 
on Evidence, chaps. I, IV, and Mr. Justice 
Edward Livingston (circa 182-"3), in his btro
ductory Report to the Code of Evidence 
(Works, ed. 1872, I, 424, 438 If.): Livingston 
had read Bentham, probably in Dllmont'~ 
carlier abridged edition. 
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Are they in good health? they beget the noble metals: are they in bad health? they beget 
the base. . .. In the view taken of the subject by the lYJan of law, to judge of trust
worthiness, or at least, of fitness to be heard, intereat of no intereat is (flagrant and stigma
tized improbity apart) the only question. . .• Between two opposite propositions, 
both of them absurd in theory, because both of them notoriously false in fact, the choice 
is not an easy one. But if a choice were unavoidable, the absurdity would be less gross to 
say, 'No man who is exposed to the action of interest will speak false', than to say, 'No man 
who is exposed to the action of interest will speak true.' Of a mnn's, of every man's, being 
subject to the action of divers mendacity-restraining motives, you may be always sure: of 
his being subjected tc the action of any mendaci~y·promoting motives, you cannot be always 
sure. But su;>pose you were sure. Does it follow, because there is a motive of some sort 
prompting a man to lie, that for that reason he will lie ? That there is danger in such a case, 
is not to be disputed: but does the danger approach to certainty? This wiII not be con
tended. If it did, instead of shutting the door against some witnesses, you ought not to open 
it to any. An interest of a certain kind acts upon a man in a direction opposite to the path 
of duty: but wiII he obey the impulse? That will depend upon the forces tending to con
fine him to that path . upon the prevalence of the one set of opposite forces or the other. 
All bodies on or about the earth tend to the centre of the earth; yet all bodies are not there. 
All nrtJuntains have a tendency to fall into a level with the plains; yet, notv.ithstnnding, 
there are mountains. All waters seek a level j yet, notwithstanding, there are waves. • . • 
Any interest, interest of any sort and quantity; sufficient to produce mendacity? As 
rational would be it to say, any horse, oraog, or flea, put to a waggon, is sufficient to move 
it: to move it, and set it a-running at the pace of a mail-coach. . ., Take what every
body understands, money: for precision's saKe, take at once £10 j the £10 of the day, what
ever be the ratio of it to the £10 of yesterday: to the present purpose, depreciation will not 
r.ffect it. This £10, will its Ifction be the saine in the bosom of Crresus as of Irus? in the 
bosom of Diogenes, as in that of Catiline? No man will fancy any such thing for a moment: 
no man, unless, peradventure, it may havehllppened to him to have been stultifiecl by legal 
s;:ience ..• , In the eyes of the English lawyer, one thing, and one thing only, has a 
value: that thing is money. On the will of man, if you believe the English lawyer, one 
thing, and one thing only, has influence: that thing is money. Such is his system of 
psychological dynamics.- If you will believe the man of law, there is no such-thing as the 
fear of God j DO such thing as regard for reputatinn j no such thing as fear of legal 
punishment i no such thing as ambition j no such thing as the love of power j no such 
thing as filial, no such thing as parental, affection j no such thing as party attachment j 
no such thing as party enmity; no such thing as public spirit, patriotism, or general 
benevolen<z; no ,such thing as compassion; no such thing as gratitude j no such thing 
as revenge. Or (what comes to the same thing) weighed against the interest produced 
by the value of a farthing, the utmost mass of interest producible from the action of all those 
affections put together, vanishes in the scale.. . .• For a farthing for the chance of 
gaining the incommensurable fraction of a farthing, no man upon earth, no Englishman at 
least, that would n6t perjure himself. This in Westminster Hall is science: this in West
minster Hall is law. According to the prin~ of the day, £180,000 was the value of the prop
erty left by the late Duke of Bridgewater. For a fraction of a farthing, Aristides, with 
the duke's property in his pocket, would have perjured himself. One decision I meet with, 
that would be amusing enough, if to a lover of mankind there could be anything amusing 
in injustice. \ A man is turnl!"d out of court for It liar, not for any interest that he has, but 
for one which he supposed himseli to have, the case being otherwise. Instead of turning 
the man out of court, might not the judge h!we contented himself with setting him right? 
Would not the judge'!! opinion have done as well as a release? The pleasant part of the 
story is, that the fact on which the exclusion is groun'ded could not have been true. For, 
before the witness could be turned out of court for supposing himself to have an interest, he 
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must have been informed cf his having none: consequently, at the time when he was turned 
out, he must have ceased to suppose that he had any. Another offence, for which I find a 
man pronounced a liar, to make no bad match with the foregoing: it was for being a 
man of honour. 'Oh ho! you are a man of honour, are you? Out with you, then you 
have no business here.' Being asked whether he did not look upon himself as bound in hon
our to pay costs for the party who called him, supposing him to lose the cause, and whether 
stich was not. his intention, his answE'.r was in the affirmative, and he was rejected. 
It was taken for granted that he would be a liar. Why? Because he had shown he would 
not be one. . " Exceptions, self-eontradictions, spring up everywhere under their 
feet: exceptions, and, as far as they extend, all reasonable. Reasonable, and why? Be
cause, the rule itself being fundamentally absurd, everything must be reasonable which goes 
to narrow its extent. . ., V. Exception the fifth: ... Question: A man who 
at the time of his examination has an interest in the cause, ' is he an admissible witness, 
he having had no interest at the time of the supposed fact? Decision in the affirmative. 
Because he was under no temptation when he had not to speak, therefore, when he is to 
speak, kno\\ing him to be under temptation, you are to suppose him not to be so. Just as 
if a pilot were to say in a storm, the vessel among the breakers, Sit still, there is no danger. 
Why so? Because yesterday it was a dead calm. VI. Exception the sixth: ' Voire dire.' 
Truth expected. in spite of interest. • • • When a witness produced against Yf)U has 
an interest in the business (meaning always a pecuniary interest), and you cannot get other 
evidence of it, or do not care to be at the expense, you address yourself to the witness him
self, and ask him whethEr he has or no: if he speaks truth, he is turned out; if he perjures 
himself, he is heard. This operation is called examining a witness upon the 'voire dire.' 
'Voire dire' is, in law French, to tell the truth. A man might look a good while, even in 
the vocabulary cf English law, before he would find so silly a one. 'Come, my honest 
friend. I am going to put some questions to you. To the first of them, the court expects 
you to speak truth: to the others, as you please.'" 

1853, Engluh Common- Law Practice Commuaioncra, Second Report,! p. 10: "Plain 
sense and reason would obviously suggest that any lhing witness who could throw light 
upon a fact in issue should be heard to state what he knows, subject always to such observa

. tions as may arise as to his means of knowledge or his disposition to the truth. The law of 
England, however, at least until a recent period, proceeded on a very different principle. 
Acting apparentl;; on a distrust both of the integrity of \\itn1>sses and of the discernment of 
the tribunals, it sought to protect the latter from the possibility of being misled, by care
fully excluding from giving testimony not only the parties to the cause, but anyone who 
had any, even the most minute, interest in the result. Every person so circumstanced, 
however small and insignificant the amount of his interest, was presumed to be incapable 
of resisting the temptation to perjury; and every judge and juryman was presumed to 
be incapable of discerning perjury under circumstances peculiarly calculated to ex
cite suspicion and watchfulness. It is painful to contemplate the amount of injustice 
which must have taken place under the exc\;:'liye system of the Engli~h law, not only in 
cases actually brought into court and there wrongly decided in consequence of the exclu
sion of evidence, but in numberless cases in which the parties silently submitted to wrongs 
from inability to avail themselves of proof which, though morally conclusive, was in law 
inadmissible. From the time, however, when the late Mr. Bentham first turned the atten
tion of the public to the defects of the English law of evidence, the system of exclusion has 
been crumbling away before the power of discussion and improved legislation. . . • 

t This Rep1rt was ten years subsequent to 
the abolition of the interest-ciisqualification; 
but the passage was useful as confirming by ex
perience the wisdom of the steps so recently 
taken, and thus made it possible to obtain sup
port for the further reform of abolishing marital 

incompetency. n measure which followed im
mediately in 1854. It was in of 
the First Report of this same Commi88ion that 
the incompetency of civil parties had been abol
ished in 1851. 

• 

999 

• 

• 



§ 576 TESTIl\WNIAL QUALIFICATIONS [CHAF. XXIII 

[After noting the three general statutes between 1843 and 1851, which had by succ~ssive 
steps removed incompetency for interest,} Such is the gradual progress of opinion and in
telligence. A quarter of a century ago such a measure, if proposed, would doubtless have 
been treated as a wild and dangerous innovation, altogether unfit to be entertained by the 
Legislature. The new law has now been in practical operation for eighteen months j and 
according to the concurrent testimony of the bench, the profession, and the public, is found 
to work admirably and to contri'.>ute in an eminent degree to the administration of justice." 

1848, New York CommMsionel"' on Practice and Pleadings,3 First Report, p. 246: "The 
rule appears to us to r,,5t upon :0 principle altogether unsound; that is, that the situation 
of the v.itness will tempi: hinl to perjury. The reason strikes at the foundation of human 
testimony. The only just ir,quiry is this j whether the chances of obtaining the truth arc 
greater from the admission or the exclusion of the witness. Who that has any respect for 
the society in which he lives .~an doubt, that, upon this principle, the "it ness should be ad
mitted? The contrary rule implies, that, in the majority of instances. men are so corrupted 

• by their interest, that they "ill perjure themselves for it, and that besides being corrupt, 
they will be so adroit, as to deceive courts and juries. This is contrary to all experience. 
In the great majority of instances the witnesses are honest, however much interested, and 
in most cases of dishonesty the falsehood of the testimony is detected, and deceives none. 
Absolutely to exclude an interested witness, is thcrefore as unsound in theory, as it is in
consistent in practice. It is inconsistent, because the law admits '\\itnesses far more likely 
to be biased in favor of the party, th:m he who has merely a pecuniary interest. A father 
may testify for his son j a child lhing \\ith his father and dependent upon his bounty, may 
appear as his \\itncss, nay, as his only '\\itness, without question. Is the immediate gain of 
a dollar, by the result of a cause, so potent to outweigh integrity, while affection, consan
guinity, dependence, are put down as dust in the balance? There is not another rule in the 
law of evidence so prolific of disputes, uncertainties, and delays, as that we are considering. 
Not a circuit is held, but question after question is raised upon it; nor a term where excep
tions gro'\\ing out of it are not debated. . ... England has outstripped us in this most 
necessary reform. Five years ago, an act of Parliament obliterated the rule from the laws 
of that country. . " Lord Brougham has spoken of it, in the follo\\ing language; 
'This is certainly the greatest measure that has been carried under the head of judicial pro
cedure, since the statute of frauds, that is, since the Restoration. It places the law of evi
dence at length upon a rational footing, and makes its prov;sions consistcnt "ith themselves. 
It protects judges and juries and parties, from the miscarriages, heretofore constantly pro
duced, by the exclusion of important testimony; wisely opening the door to the witness, 
but reserving the estimate of his credit and the value of his evidence, to those who are to 
judge the cause. It also sweeps away the numberless nice and subtle distinctions in which 
the profession was wont to luxuriate j disencumbers our jurisprudence of a heavy load of 
useless decisions, resting upon refinements and not principles, and abridges the trial of causes, 
by shutting out those debates that used daily to arise upon the admission of proofs, which 
the common sense of mankind at once pronounced should be receivcd, and which the law 
itself did receive in other instances, not distinguishable by the naked eye of plain rCOdon. 
There have been few greater improvements in our judicial system, than those which are 
effected by this valuable statute.''' 

It is not easy nowadays to appreciate why these plain objections remained 
so long without recognition: 

3 This Commission, appointed through 
efforts led by Mr. David Dudley Field. con
sisted of Messrs. Nicholas Hill, David Graham. 
and Arphaxad Loomis; but, before its Inbors 
began, Mr. Hill resigned and was replaced by 
Mr. Field. Compare with the above Report 

the Complete Report of 1850. p. 715. note to 
§ 1708; this section. making" all persons with
out exception" competent, except specified 
classes, has served as the type {or the legislation 
of a majority of our jurisdictions. 
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(1) One reason, certainly, is found in the much stronger influence, up 
to the 1800s, of the emotional element in all human conduct. The belief 
that a partisan would likely falsif~', or at least distort unconsciously the 
truth, was then much closer than now to the facts of life; because partisan
ship did then have an influence which has now largely given place to cooler 
and more rational motives of action. This may be gathered from various 
features of life in those days. Partisanship then colored the whole existence 
and committed one to set views and courses of conduct which had no relation 
to a discriminating choice. Speech and action were more passionate and 
violent; witness Burke's diatribes against Warren Hastings, and the enormous 
excess of libel actions over their present number, as well as the extremities of 
abuse which were indulged in between gentlemen; compare the almost 
incredible vituperation emplo~'ed against such majestic characters as Wash
ington and Jefferson with the decline of political personalities in the last few 
decades. Motives then rested more on sentiment; witness the rise of Roman
ticism in literature and politics, the careers of Byron and Shelley, the vogue of 

. "Paul and Virginia" and" Thaddeus of 'Varsaw." :\ote, too, that these 
features are still found surviving in the traditions of precisely that portion of 
our community the South where we may see with our own eyes that 
the emotional element both in its highest and its lowest forms pre
dominates in the character. During the 1800s this predominance was grad
ually disappearing; the influence of scientific research and of industrial 
invention and organization made for a more rational and less emotional life. 
That influence, no doubt, has in part had its degrading effect in strengthening 
the calculative, sordid, and commercial standards of action; but it has also 
had the effect of establishing, in general, cool reason as the orthodox test 
of conduct. Thus, with the diminution of the control of mere emotion and 
partisanship over conduct and opinion, the rules of law which were natural 
enough while that domination existed, ceased graduall,\' to correspond to the 
facts of life and survived as anachronisms. It became possible to' 

• 

their fallacies as soon as their moral basis disappeared, but not till 
then. In short, not before the second half of the 1800s could it have 
been fairly expected that pllblic opinion would demand or even support the 
abolition of disqualification. b~' interest; nor ~'et, perhaps, does that abolition, 
in a few communities (chiefly in the South 4). correspond to the facts of life and 
public opinion, as it certainly does in most. 

(2) A second reason perhaps is to be found in that "dead weight of an 
oath" (in Mr. Justice Stephen's phrase). which in popular probative notions 
prevailed from primitive times and still is so difficult in some communities 
to make way against. As long as juries were inclined to give a numerical 
value to witnesses, to believe that ten witnesses were ten times as probative 

• In 1898. Mr. N. J. Hammond. an accom- petency had in his opinion been a mistake. 
plished and thoughtful member of the bar of Perhaps there exist other doubters still; see 
Georgia. at one time Attorney-General, said to Jenkins, J., diss. in Hal'IDan r. Harman, 1895, 
the writer that the abolition of parties' incom- 17 C. C. A. 479, 70 Fed. 926. and ante, § 289. 
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as one witness, and to treat a sworn assertion on the stand as being good for 
so much testimony, irrespective of the witness' personal credit, so long might 
the Legislature well hesitate to admit to the stand persons who in their credit 
would certainly be weaker than the normal witness and would yet be indis
criminately counted as good witnesses by the jury. In other words, the 
tribunal's opportunity for a careful weighing of a witness' measure of credit, 
and the means afforded for doing 50 by cross-examination and the like, form 
the safeguards which induce us to take the risk of admitting interested wit
nesses; we rely on being able to make the proper allowance for the danger; 
if, then, the tribunal is apt to ignore those safeguards, the reason for ad
mission is much weaker. Some such thought must have operated to, pro-._ 
long the delay in abolishing disqualification by interest.~ Perhaps the 
two foregoing considerations sufficiently explain why the reforming legislation 
dates no earlier than the second half of the 1800s. 

• 
In England, the publication ~:n 1827) of Bentham's great treatise first 

furnished the arsenal of argumen ts for transforming public opinion. The 
weapons were wielded and the forces marshalled by l\:1r. (afterwards L. C. J.) 
Denman and Mr. (afterwards L. C.) :arougham.6 Mr. Denman had in
deed, as early as 1824, in reviewing the French edition of Bentham's work,7 
given voice to the new views; he had ~lways been, and never ceased to be, 
far in advance of public opinion jn his measures of reform. By 1843 the 
result was finally achieved, in the statute 6 & 7 Victoria, chapter 85, known 
ever since as Lord Denman's Act.s 

In the United States, the English statutes served as an example, and it 
.--'. was soon followed. The earliest enactment abolishing interest as a disquali

""" fication seems to have been ·that of Michigan.9 But the broad movement of 
• 
, reform in New York, led by Mr. David Dudley Field, brought results which 

attracted more general attention; and the legislation of that State, in 1848, 
was the direct means by which the reform of testimonial rules spread, within 
the next decade, to most of the other States.10 The details of the old rule, 
in its application to the numerous circumstances of pecuniary interest, may 

I This consideration is noted, in dealing with 
the history of the rules of number, post, § 2032. 

I The campaign of reform in the political 
field was signalized, within a year after the pub
lication of Bentham's book, by Mr. Brougham's 
great speech, of Feb. 7, 18~8, on the reform of 
procedure, in which occurred the oft-quoted 
peroration: .. It was the boast of AugustuB that 
be found Rome of brick and left it of marble. 
But how much nobler shall be the sovereign's 
bout, when he shall have it to say t.'1at he 
found Inw dear, and left it cheap; found it a 
eealed book, left it a living letter; four>d it 
the patrimony of the rich, left it the inherit
ance of the poor; found it the two-edged sword 
of craft and oppression, left it the staff of 
honesty and the shield of innocence!" (Hans. 
Pari. Deb., 2d eer., vol. 18, p. 247). 

7 Edinburgh RC\'iew, March, 1824, vol. 40, 
p, 176. This French translation nppeared be
fore the English edition of the original. 

• For Lord Denman's speech (then Chief 
Justice and a peer) in moving the second read
ing of this hill, see H:msard, Pari. Deb" 3d ser., 
vol. 61, p. 208, March 8, 1842. In 1833, a 
statute of 3 & 4 W. IV. c. 42, had removed 
this disqualification so far as it depended on the 
verdict being usable for or against the witness 
in other litigation. All these statutes are noted 
antI', § 488. It would seem also that the Ad
miralty Courts had for some time before these 
statutes ceased to regard interest as a disquali
fication: Dr. Lushington, in The Peerless, 1 
Lush. 30,41. 

t Michigan, Rev. St. 1846, c. 102, i 99. 
10 Sec note 3. 8l1prll. 
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therefore be ignored as haying no longer any importance.ll In eyery juris
diction und~r our law interest as a disqualification is expressly abolished.12 

§ 5i7. Civil Parties' Disqualjflcation; StatutoI")' Abolition. The notion of 
interest at common law applied of course to the parties to the suit, for their 
interest in the event of the litigation was obviously the most marked. That 
this general principle of disqualifying interest was the real,gound of their 
€xclusion from testifying in their own faYor is clear; and certain details of 
the. rule rested directly on this theory, for example, the consequence that 
a ~ere titular or nominal party was admisl?ible, or a party against whom 
judgment had gone by default. The hardship and the anomaly, however, of 
this ground for exclusion were even more emphatic and apparent than in the 
case of ordinary interested person,s.l To this branch of the rule also l\lr. 
Bentham paid special attention in his scathing denunciations: 2 

1827, Mr. Jeremy Bentham, Rationale of Judicial Evidence, b, IX, pt. V, c. I (Bowring's 
ed. vol. VII, pp. 487, 507): "The reason which forbids the admission of the testimony is . , 
weaker in this case than in the case of an interested extraneous .\\;tness. The real magni--tude of the interest being the same in bottI cases, in the case of a party the interest is 
more palpa~le: the objection created by it is likely to act with greater force upon the 
judicial faculties of the magistrate: his !Oind is more sur~ly open to it: the'danger of de
ception is therefore less. If,.in so far as it opera.tes in his own favor, the testimony of the 
partY. is liable to be drawn aside from the line of truth b;y the action of this force, which is 
so obvious even to the most unobservant eye, in so far as it operates in his disfavor, it 

, -
possesses, in a degree superior to all other testimony, a claim to confidence. That, in this 
case, the error, jf any there be in the testimony, i!lnot a wilful one is not accompanied, 
at the same time, wi'th a knowledge of the falsity of the information, and of the tendency 
it has to operate to the deponent's prejudice is a proposition, the truth of which is far 
more certain in this instance, than it can be in any other. Accordingly, as often as the tes-

• 
timon'y of a party is received so sure as it enters into the. mind of anyone who has to 
judge of it so sure is it to oe analyzed, and, as it were, divided into two parts. To the 
part which is'regarded as 0pcrating in the deponent's own favor, the incred~lous, the 
diffident part of the judge's mind, applies itself of cO\lrse: while "the part regarded as operat
ing in, his disfavor, commands, on the part of the judge, an almost unlimited si!!U'e of con
fidence: in a word, what portion of the mass i,S uud"i!rstood qs belonging to this division, is,. 
by the common sense and consent of mankind,. universally regarded as the best evidence. 
Such is the evidence, of whic4, on the ide!!l supposition of extraordinary Yexntipn, the rash
nesS of a certain class of jurists h~ not hesitated to rob t.he treasUlJ! of justice. A party 
is not suffered to be examined on his own behalf. Observc the consequence; he is delivered 

, . 
without mercy into the ltands of II mendacious v.itness on the o.!her side. :Your adversary, 
to make evidence fpr a suit he means. to bring against you, sends an emissary to you to en
gage you in a conversation, that, when called upon.as a witneS~ he may impute confessions 
,~ . 

~ , 

11 Except for the rule (Post, § 578) exclud. 
ingsurvivorsfrom testifying against n dccedcnt, 
The scope for the application of thc old rules is 
e\'en there, however, so narrow that it will be 
sufficient to refer the reader to Professor GrcC!n •• 
leaf's exposition of them, in his Trea tise, § § 329-
430. 

genernl, the lcgislation was later in theSouthem 
States than elsewhere. 

§ fi77. I "When as a boy I read the Pick. 
wick Papers, I was always puzzled to know why 
Mr. Pickwick did not go into the 
and say that he never promiscd to marry Mrs. 
Bardell, and exPlain how the good lady came 
to make such a mistake" (W. Blake Odgers, 
Esq" A Century of Law Ref Olin, 1901, p, 217). 

Distinguish, however, the rule for a valid 
atte8tation by a credible witness (post, §§ 582, 
1292). : Compare the arguments of Livingston and 

In Appleton, in the citations ante, § 576, note 1 •• II The statutes are set forth ante, § 488. 
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to you such as you never made. When the evidence comes to be given at the trial, the wit
ness tells what st~ry he pleases: as for you, you must not .open your mouth to contradict 
him, although, were you admitted to state what passed, it might be in your power to satisfy 
the judge, that the account given of the conversation by the "\\;tness could not possibly have 
been true. . ., Parties, how numerous soever, b~ing excluded, while, in the character 

• • 

of an 'extraneous witness, the testimony of a single deponent is suffieient. to warrant, and 
(if clear of contradiction, as well Crom within as without), in a maIUler to command, deci
sioJ.l; a sil!gle tongue obtai~s thus a c~rtain victory oyer ~ thousand, that would have 
sounded in contradiction to it, had they been suffered to be heard. Every defendant is, 
'paretat', by his station in the cause, aliar:' a~an who, if suffered to speak, w0l!ld be sure to 
spel!-k false, and equally sure to be believed. Every defendant is a liar. But every human 
being may,. at the preasure of every other, be com'erted into 'n deCendant. Therefore, and 
by that means, every·human being may, at the pleasure of every other, be converted into a 
liar, and, in that eharacter, his capacity ot giving admissible testimony annihilated. The 
'jus nocendi', the po,,;er of jmposi'ng unlimited'burthens by calumnies not suffered to be 
contradicted, is thus offered. constantly' upon sale, to every man who will pay the price for 
it. . .. In principle there is bllt one mode of searching out the truth: (lnd (bating the 
corruptions introduc~dby su~rstition, or fraud, or folly, under the mask of science) this 
mode, in so Car as truth has been searched out and brought to light, is, and ever has been, 
and !!ver will be, the same, in all tip1es, and in a!l places, in all cottages and in all palace::; -
in every family, and in every Court of justice: Be the dispute what it may, see everything 
that is to be seen; hear everybody who is lik Iy to know anything about the matter: hear - . 
everybody, but most attentively of all, and first of all,thosc who are likely to know m(lst 
about it the parties.'f 

( 

Mr. :f3entham had rightly perceived that the incompetency of parties could be 
treated a.s a different que!:ition from that of interested persons not parties; for, 
while the impropriety of their exclusion was more inarked in rational policy, 
yet the common-law theory of interest was in their case most strongly applica
ble and the instinct against altering it would therefore offer more obstinate re
sistan::e. And so it did. In ~ngland, this stage of reform was not reached 
until 1851, eight years after the first great step had been taken; 3 and in most 
of the United States such an interval between the two steps similarly appears. 4 

To-day the disqualification has everywhere disappeared,S and its details are 
no longer of any consequence.6 

§ 578. Survivor's against Opponent Decealled or Incapable. 
In almost every jurisdiction in the United States, by statutes enacted in con
nection with or shortly after the statute removing the general disqualifi~tion 

• St. 14 & 15 Vict. c. 99, excepting actions actions on book-accounts, suits involving mu-
for adultery and breach of marriage-promise; nicipal corporations, and suits before justices of 
this exception was removed in 1869, St. 32 & 33 the peace. Some of these statutes making 
Vict. c. 68. In 1846, St. 9 & 10 Vict. c. 95, an parties competent provided, as a condition, 
experiment had already' been tried, by admit- that he should testify first of the witnesses on 
ting parties in the connty courts. his side; POBt, § 1869. 

• The earliest statute seems to have been The old rules may be found in Greenleaf, 
that of Connecticut, in 1849, prior to the Eng- ·Evidence, §§ 329-33l. 
!ish Act. In Alabama, the disqualification by • The statutes are set forth ante, § 488. 
interest generally was removed in 1852, but • Except under the Statutory rule of , 578, 
that of parties not until 1867. But in some post. For the effect of one of the exceptions to 
jurisdictions, at much earlier dates, statutes the old rule, namely, that parties might make 
had mnde partial exceptions to the general affidavits to the losB oj a document, lIee post, 

-

disqualifications, e.g. in bastardy cases and in §§ 1196, 1225. __ _ 
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b~· interest, an exception was carved out of the old disqualification and was 
allowed to perpetuate within a limited scope the principle of the discarded 
rule. The scope of this modern rule excludes the testimony of the 
mmivor of a iramaction 1vith a decedent, when offered against the latter's 
estate. l 

It does not appear that there was any precedent which could have served 
as an example; 2 and the almost universal vogue of this modern fragment 
of the old anomaly is therefore the more remarkable. 

The defenders of this rule are usuall~r content to invoke some yague meta
phor in place of a reason, but occasionally there is found an attempt at a 
rational justification: 

• 
1873, BRICKELL, J., in Lollis v. Easton, 50 Ala. 471 : "This right and prh;h:ge [of testi-

fying] must be mutual. It cannot exist in the one party and not in the other. If death 
has closed the lips of the one party, the policy of the law is to close the lips of the other." 

1878, H.wMoND, J., in Owens v. Owens, 14 W. Va. 88, 95: "The law in the exception to 
the privilege to testify was intended to prevent an undue advantage on the part of the Jiving 
over the dead, who cannot confront the survi\'or, or give his \'ersion of the affair, or expose 
the omission, mistakes, or perhaps falsehoods of such survivor. The.temptation to false
hood and concealment in such cases is considered too great to allow the surviving party to 
testify in his O\V\J behalf. Any other view of this subject, I think. would place in great 
peril the estates of the dead, and would in fact make them an easy prey for the dishonest 
and unscrupulous." 

The argument of the latter passage, that a contrary rule ., would place in 
great peril the estates of the dead " sufficiently typifies the superficial rca
soning on which the rule rests. Are not the estates of the living endan
gered daily by the present rule, which bars from proof so many honest claims? 
Can it be more important to save dead men's estates from false claims than 
to save living men's estates from loss by lack of proof? 

The truth is that the present rule is open, in almost e.qual degree, to every 
one of the objections which were successfully urged nearly a century ago 
against the interest-rule in general. Those objections may be reduced to 
four heads: (1) That the supposed danger of interested persons testifying 
falsely exists to a limited extent only; (2) That, even so, yet, so far as they 
testify truly, the exclusion is an intolerable injustice; (3) That no exclusion 
can be so defined as to be rational, consistent, and workable; (4) That ill 

§ 578. I The statutes are set forth ante, 
§ 488; the jurisdictions not recognizing this 
disqualification are half-a-dozen only. The 
interpreting decisions will not be given here. for 
three reasons: first. they depend largely on the 
wording of the local statute; secondly, they are 
extremely numerous. and usually cannot be 
corr!!ct1y summarized without a voluminous 
statement of the circumst:lnces of the caea~ and a 
comparison with the various parts of the stat
ute, for which the pres<,nt space does not suf
fice; thirdly. they arc, usually accessible to 
every practitioner in till) form of annotations to 
the statute.. This conclusion has been reached 

only after a full examination of all the rulings in 
one of the States. and a collection of the (!Ut

rent rulings in all the jurisdictions for a 'period 
of scveral y(;ar5. 

• Except the analogy of some earlier 
chancery rulings. which however !Derely r.e
quired corroboration and did not exclude the 
witness (post. § 2065). But the expedient was 
an old one; it is found in several medireval 
codes. e.g., .. Nulla probatio testimonii de 
mutuo vel deposito ynleat contra dcfllllctoS" 
(Pertile. Btoria del diritto· italiano. 2d ed .• 
1900. \'01. VI. pt. 1. p. 400). 
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any case the test of cross-examination and the other safeguards for truth are 
a sufficient guaranty against frequent false decision. Everyone of the 
first three objections applies to the present rule as amply as to the old and 
broader rule. The fourth applies with less apparent force, because the 
opponent's testimony is lacking in contradiction. And yet, upon what in
consistencies is based even this support for the rule! For its defenders 
in effect declare the lack of this opposing testimony to be the sole ground 
for an exceptional rule adapted to that particular situation; and yet, since 
the deceased opponent is a party, he would have been by hypothesis a po
tential liar equally with the disqualified survivor; so that the rule rest~ 
on the supposed lack of a questionable species of testimony equally weak 
with that which is excluded. There never was and nen~r will he an exclusion 
on the score of interest which can be defended as either logically or practically 
sound. Add to this, the labyrinthine distinctions created in the application 
of the complicated statutes defining this rule; and the result is a mass of 
vain quiddities which have not the slightest relation to the testimonial trust
worthiness of the witness: 

CORLISS, J., St. John v. Lofland, 5 N. D. 140,64 N. W. 930: "Statutes which ex
clude testimony on this ground are of doubtful expediency. There are more honest claims 
defeated by them, by destroying the evidence to prove such claim, than there would be 
fictitious claims established if all such enactments were swept away and all persons rendered 
competent witnesses. To assume that in that event many false claims would be establishec'. 
by perjury is to place an e~:tremely low estimate on human nature, and a nry 
high estimate on human ingenuity and adroitness. He who possesses no evidence to 
prove his case save that which sllch a statute declares incompetent is remediless. But 
those against whom a dishonest demand is made are not left utterly unprotected because 
death has sealed the lips of the only person who can contradict thc survivor, who supports 
his claim with his oath. In the legal armory, there is a weapon whose repeated thrusts he 
will find it difficult, Pond in many cases impossible, to parry if his testimony is a tissue of 
falsehoods, the sword of cross-examination. For these reasons, which lie on the very 
surface of this question of policy, we regard it as a sound rule to be applied in the construe·· 
tion of statutes of the character of the one whose interpretation is here involved, that they 
should not be extended beyond their letter when the effect of such extension will be to add 
to the list of those whom the act renders incompetent as witnesses." 

1921, Mr. Henry lV. Taft, "Comments on Will Contests in Ncw York", Yale Law Jour
nal, xxx, 593, 605; "This restriction not infrequently works intolerable hardship in prevent
ing the establishment of a meritorious claim. Furthermore, it has been enforced with the 
most rigorous literalness, and has been the occasion of a labyrinth of subtle decisions. A 
long experience leads me to believe that the evils guarded against do not justify the 
retention of the rule. In the early development of our jurisprudence the testimony of 
all interested witnesses was excluded; but experience gradually led to the conclu
sion that the restriction should be relaxed and more reliance should be placed upon the 
efficacy of our process of investigating truth. Cross-examination, for instance, has been 
found to be well calculated to uncover a fraudulent scheme concocted by an interested party 
and where that has failed the scrutiny to which the testimony of a witness is subjected by 
the court and by the jury, has proven ('fficacious in discovering the truth, to say nothing of 
the power of circumstantial evidence to discredit the mere oral statement of an interested 
witness." 

, ' 
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As a matter of policy, this survival of a part of the now discarded interest
qualification is deplorable in every respect; for it is based on a fallacious 
and eXlJloded principle, it leads to as much or more false decision than it 
prevents, and it encumbers the profession with a profuse mass of barren 
quibbles over the interpretation of mere words.3 

If any concession at all is to be made to the considerations of caution 
underlying the rule, there are three simple ways available, each of them in 
actual and tried operation, and each of them able to accomplish the purpose 
without following the crude, technical, and unjust method of disqualifying 
surviving witnesses. One of these, adopted in Oregon, New Mexico, and 
Canada, is to allow no recovery in such cases on the party's sole testimony, 
without corroboration of some sort.4 The second, followed in Connecticut, 
Virginia, and Oregon, is to admit, as well as the surviving party, any extant 
writings or declarations of the deceased p&.rty on the subject in issue.6 The 
third, invented in New Ha,mpshire and followed in Arizona, is to exclude 
the testimony, except when it " appears to the Court that injustice may be 
done without the testimony of the party; "6 this removes the arbitrary feature 
of the rule and gives flexibility. 

The following incident deserves to he perpetuated as illustrating the hon
orable man's method of practising law under this rule (or any other rule, 
for that matter): 

1921, Kinley v. Largent, Cal. "", 200 Pac. 937. The action was brought to 
recover the sum of 83444, which appellant had turned over to decedent for in
vestment in street bonds. Up to the time of his death he had made no re
port on the investment. Upon the trial appellant offered herself as a witness, whereupon 
the following statements by the court and the respt'Ct.ive counsel were made: The Court: 
"Is this such a claim against an estate as bars the claimant frilm being a witness under section 
1880 of the Code of Ci\;l Procedure?" }.fr. O'Brien: "I presume that the clllimant would 
be disqualified as a witness under that section if an objection were made to her testimony. 
This matter, however, has already been discussed with the administrator and his attorney, 
and, in view of the fact that both the administrator and his attorney are convinced that an 
injustice would result if such an objection were made, they have decided not to make any 
objection to the competency of the plaintiff as a wi~ness in her own behalf in support of her 
claim against the estate." Mr. Barry: "I want to say, your honor, that Mr. Largent, the 
administrator of decedent, was a next-door neighbor of t;le plaintiff and her husband for a 
long time prior to the latter's death. He became intimately acquainted with them, and 
knew, prior to the death of Kinley, that moneys had been so advanced to him by his wife, 
as now claimed by her. Under those conditions we feel that to interpose a technical ob
jection to the competency of the plaintiff to testify as a v.;tness in her own behalf in this 

I Approved in the following opiniono: 1907. 79 N. H. 205. 107 Atl. 630. reviews the entire 
Omlie D. O'Toole. 16 N. D. 126,112 N. W. 677, body of rulings under this statute; 1920. 
1917. Corbett D. Kingan. 19 Ariz. 134. 166 Pac. Gosselin D. Griffin. 79 N. H. 510. III Atl. 854 
290; cited with approval by the Virginia Code (injury of an employee; deceaseci defendant 
Commissioners of 1919 (Annot. ed. § 6209). not having been present. held that plaintiff's 
in giving reasons for the abolition of the rule. testimony was admissible. under Pub. St. c. 224. 

• Post. § 2065. § 16); Ariz. 1921. Johnson D. Moilanen. -
• Post. § 1576. Ariz. • 201 Pac. 634 (app\:,;ng Rev. St. 1913. 
• N. H. Pub. St. 1891. c. 224. n 16. 17, § 1678, quoted ante. § 488. BDd citing prior 

quoted ante. § 488; 1919, Cobb D. Follansbee, cases). 
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suit would result in an injustice. As we have no desire to be the cause of an injustice, we 
do not feel it right or proper to make such objection." .. , Appellant identified five 
drafts, aggregating 52467.10, which were admitted in evidence, and testified to other ad
vances aggregating $979.50. 

§ 579. Accused in Crimjnal Cases; Statutory Abolition. The disqualifi
cation of the accused in criminal cases to testify for himself seems not to • 
have been questioned in policy until Bentham's time.1 But his arguments 
in this respect took longer for their fruition in legislation than any other of 
his proposals for abolishing witnesses' incapacities. The order of their abo
lition was almost everywhere the same; first, that of interested persons, next 
and in short space, that of civil parties, and then after a long inten'al, that 
of accused persons; that of husband and wife came about at yurj'ing times 
in the third interval, and in some communities remains still unachie\'Cd. 

The competency of accused persons was first declared in Maine, in 1864-,2 
and was not finally reached in England until 1898;3 it now remains un
accomplished in Georgia only. It came later, in general, in the Southern 
States; and it was sometimes there accompanied by the proviso that the 
accused should testify, if at all, first in order of the witnesses on his own 
side.' 

What was the reason for the general slow arrival at this measure? Not 
entirely a failure to perceive the fairness of giving the accused an opportunity 
to tell his story in exculpation. This fairness must have been appreciated 
as soon as any perception was reached of the impropriety of excluding parties 
and other interested persons. Indeed, before that time, it had become 
customary in England to allow the accused to make a " statement" to the 
jury, i.e. to tell his story, not on outh une! not as a witness, but in the guise 
of an address or argument on the testimony and the whole case.s A similar 
practice grew up or was introduced by statute in some of our own jurisdic-

f 1579. I See the quotations allie. ~ 577. 
and p081. § 2250. Bentham's arguments are 
summarized in (1860) Appleton. Evidence. 
c. VII. 

I Me. St. 1864. c. 280; said by Professor 
Thayer (Cases on Evidence. 2d cd .. p. 111 i) to 
be .. the earliest statute permitting the defend
ant in a criminal case to testify. In Massachu
setts it was allowed in 186H. in Connecticut in 
1867. in New York and New Hampshire in 
1869. in New Jersey in 1871." 

• Ante. § 488. where the statutes of the vari
ous jurisdictions arc collected. There had been 
several statutes in England before 1898. quali
fying the accused in particular issues; they are 
collected in Best. Evidence. 8th ed.. § 622 A; 
they begin in 1872. The statute of 1898 has 
needed little interpretation on this point: 
1916. R. "D. Wheeler. 1 K. B. 283 (under St. 
1898. § 1. the accused is 1\ l'ompetent witne5:1 
after pleading guilty and on hearing to fix 
sentence. so as to be guilty of perjury). 

• Poat. § 1869. 

• 1838. R. v. l\blings. 8 C. & P. 242; 1838. 
R. v. Walkling. 8 C. & P. 243; 1844. R. I'. Dyer. 
1 COlt Cr. 113; 1846. R. 11. WiIliams. 1 Cox Cr. 
363; 1882. R. I). Shimmin. 15 COlt Cr. 122 (with a 
note referring to preceding inconsistent rulings 
now repudiated): 1885. R. r. Millhou!'C. 15 
COlt Cr. 622 (limited to cases where defendant 
calls no ,,';tnesses). The following are good 
examples of such "statcments": 1827. 
Corder's Trial. Pelham's Chronicles of Crimc. 
cd. 1891. II. 151; 1831. Taylor's Trial. ih. 233. 

For this practice. see also the following: 
1883. Stephen. nist. Crim. Law. I. 440; 1893. 
Lely. editor. in Best on Evidence. 8th ed .. 
§ 635 (eltplaining the construction put on the 
Prisoners' Counsel Act. 1836. St. 6 & 7 Wm. IV, 
c. 114); 1914. R. v. Krafchenko. 17 D. L. R. 
244. Man. (since the Canada Evidence Act of 
1893. permitting the accused to testify. the 
common IllW practice of making an unsworn 
statement has been abrogated by implication; 
history of the practice surveyed by Mathers, 
C. J.). 
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tions,6 and still obtains in Georgia.? That the formal grant of competency, 
then, was so long withheld was due rather to a hesitation founded on the 
supposed interest of the accused himself. His failure to use the right of 
testifying would (it was believed) damage his cause more seriously than if 
he were able to claim that his silence was enforced by law. But, chiefly, his 
exercise of the right to testify would (it was belieyed), in subjecting him to 
the ordeal of cross-examination, place him in a situation in which eyen an 
innocent man would show at a disadvantage, and would injure more than 
assist his own cause: 8 

1868, STEELE, J., in State v. Cameron. 40 n. 555, 565: "In the great body of cases, no 
wise practitioner would permit his client, whether he believed him guilty or innocent, to 
te~tify when upon trial on a criminal charge. The very fact that he testifies as if l\;th a 
halter about his neck, that he is under such inducement to make a fair story for himself, 
his character and his liberty if not his fortune and his lift' being at stake, is enough to usually 
deprive his testimony of all weight in his favor, whether it be true or false. This is the case 
even when his manner upon the stand is unexceptionable, while his critical condition often 
creates such apprehension and excitement that his manner is open to great criticism, and 
if he does make a mis-step after voluntaril~' assuming the responsibility of testif~';ng, it 
l\;11 naturally be construed strongly against him. In short, his testirnon:. is far more likely 
to injure him seriously than to help him a little. It is true that a dear intellect and 
self-possession may enable an unscrupulous rogue to run the gauntlet of a nation 
ami make something out of this prh'i1ege; and the samt' qualities ,,;11 be still more likely to 
help an innocent man to some advantage from it; but the true application of the statute 
[qualif~;ng him] is only to those rare cases, when a word from the prisoner, and him only, 
will manifestly dispose of what othern;se seems conclusi\'e against him." 

1869, SAWYER, C. J., in People ,'. Tyler, 36 Cal. 522, 528: "The policy of such a statute 
has becn considerably discussed by law writers and others. and, to our minds, the strongest 
objection that has been urged against it, is, that it places a party charged with crime in an 
('rnbarrassing position; that, even when innocent. a party upon triai upon a charge for 
some grave offence may not be in a fit state of mind to testify advantageously to the truth 
even, and yet if he should decline to go upon the stand as a \\;tness, the jury would, from 
this fact, inevitably draw an inference unfavorabie to him, and thus he would be compelled, 
against the humane spirit of the common law, to furnish evidence against himself, negatively 
at least, by his silence, or take the risk, under the excitement incident to his position, of 
doing worse, by going upon the stand and giving positi .... e testimony." 

• E.g. 1861. People D. Thomas. 9 Mich. 314. Ga. App.632, 107 S. E. 68 (weight to be ac-
T 1895. Boston D. State. 94 Ga. S90. 20 S. E. corded). . 

!lS. 21 S. E. 603; 1897, Hackney v. State. 101 rn Wyoming the accused may elect either 
Ga. 512. 519. 28 S. E. 1007; 1900. Tiget 11. to testif:.· under oath or to make an unsworn 
Htate. 110 Ga. 244, 34 S. E. 1023: 1900. Sharp "statement"; 1921. Anderson t. State. 27 
1'. State. III Ga. 176. 36 S. E. 633; 1900. Knox Wyo. 345. 196 Pac. 1047. 
v. State, 112 Ga. 373. 37 S. E. 416; 1901. C1)ch- For the question whether an accused making 
ran to. State. 113 Ga. 736. 3!l S. E. 337; 1901. such a statement can be impeached. see poet. 
Peavy v. State. 114 Ga. 260. 40 S. E. 234; 1903. § 892. 
Dunwoody 1). State. 118 Ga. 308. 45 S. E. 412; • The appre~ensiOl.s of conservative law-
1912, Lindsay v. State, 138 Ga. 818. 76 S. E. yers. at the tim,;, of enacting this reform, as to 
369 (whether the defendant's counsel may its ill consequences upon interests of the in-
elicit his evidence by questions is in the trial nocent accused, may be seen forcibly set forth 
Court's discretion); 1912. Jones v. State, 12 in an article on "Testimony of Persons accused 
Ga. App. 133. 76 S. E. 1070 (whether the BC- of Crime", 1 Amer. Law Rev. 443(866); and 
cused ma~' make a second statement. after it was e\'ell argued by BOme of the obstinate 
rebuttal e\·idence by the State. is in the trial ones that the reform was uncon~titutional: Wm. 
Court's discretion); 1921. Causey t'. State, 26 A. Maury. in 14 American Law Rev. 752 (1880). 
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These apprehensions, as experience seems to have shown, were unfounded, 
-' at any rate, the second of them (the disadvantage of taking the stand); 
while the first (the disadvantage of claiming silence), protected as it is by the 
strict law forbidding any inferences to be drawn from such silence,9 gives 
at least as much benefit as in common sense can be afforded to the accused 

} who takes the unnatural and suspicious course of declining to testify for 
• 

himself. 
That an accused ought to be competent to testify can no longer be ques

tioned.10 The Following passages illustrate what can be said for that prop
osition from the standpoint of judicial experience: 

1883, Sir JA~rES STEPHEN, History of the Criminal Law, 1,442: "I am convinced by much 
experience that questioning [the accusedJ, or the power of giving evidence, is a positive assist
ance, and a highly important one, to innocent men, and I do not see why in the case of the 
guilty there need be any hardship about it. It must be remembered that most people ac
cused of crime are poor, stupid, and helpless. They are often defended by solicitors who 
confine their exeltions to getting a copy of the depositions and endorsing it with the name 
of some counsel to whom they pay a very small fee, so that even when prisoners are de
fended by counsel the defence is often extremely imperfect, and consists rather of what oc
curs at the moment to the solicitor and counsel than of what the man himself would say if 
he knew how to say it. When a prisoner is undefended his position is often pitiable, even 
if he has a good case. An ignorant, uneducated man has the greatest possible difficulty 
in collecting his ideas, and seeing the bearing of facts alleged. He is utterly unaccustomed 
to sustained attention or systematic thour;'lt, and it often appears to me as if the procecd
ings on a trial, which to an experienced person appear plain and simple, must pass before 
the eyes and mind of the prisoner like a dream which he cannot grasp. I will give an illus
tration of what I mC:lD. . .. A man was indicted at a Court of Quarter Sessions for 
stealing a spade. The evidence was that the spade was safe overnight and was found in his 
possession next day, and that he gave no account of it. He made no defence whatever, 
and was immediately convicted. When called upon to say why sentence should not be 

upon him, he replied in a stupid way, 'Well, it is hard I should be sent to gaol for 
this spade, when the man I bought it of is standing there in court.' The chairman caused 
the man refened to to be called and sworn; the jury, after hearing him, recalled the ver
dict they had given, and the man was acquitted at once. . " The propriety of moking 
the parties competent witnesses in civil cases is no longer disputed. It is difficult to say 
why the same rule should not apply to criminal cases also. One objection to the admission 
of such evidence rests upon the false supposition that a witness is to be believed because he 
is sworn to speak the truth. The proper ground for admitting evidence is not that people 
are reluctant to lie, but that it is extremely difficult to lie minutely and circumstantially 
without being found out." 

• Po8t, § 2272. 
10 For the history of the efforts at reform in 

England. and <;pecimens of the arguments pro 
and con. see 99 Law Times 103: 100 Law 
Times 412: 101 Law Times 582: 103 Law 
Times 297 ; 104 Law Times 415: 32 Law Journal 
210: 32 Law Times 362; 30 Law Times 218. 
277. 288. 378: 31 Law Times 140, 151. 189; 
1893. Mr. J. M. Lely, editor, in Best on Evi
dence, 8th ed., § 622 A; 1894, Serjeant Robin
BOn, Bench and Bar, 4th ed., 296; 1915, Lord 

Alverstone, Recollections of Bar and Bench, 
p. 176. 

A rational ~tatement of the American esperi
enre under the modern rule will be found in 
Mr. (Assistant District Attorney) C. C. Nott's 
article, .. In the District Attorney's Office". 
Atlantic Monthly. 1905, p. 481. The best 
survey of the question. from the point of view 
of experience, is found in Mr. (Assistant Dis
trict Attorney) Arthur Train's invaluable and 
entertaining honk, "The Prisoner at the Bar" 
(1906), pp. lel-164. 
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1908, Hon. E. J. SHER:lfAN (Justice of the Superior Court of Massachusetts), Recollec
tions of a Long Life, 234: "James H. Vahey, during the trial [of Charles L. Tucker for mur
der, in 1904,) entered the judge's lobby, after the adjournment of court, Judges Sherm&n and 
Sheldon, Sheriff John R. Fairbairn and I\Ir. Vahey, being present; the following conversation 
took place: l\<Ir. Vahey: 'Judge Sherman, you having had a large experience as attorney 
general and as a iustice of this court in capital trials, I want to ask your advice, as I have 
had little or no experience in such cases and am a good deal embarrassed.' Judge Sherman: 
'If I can properly advise you, I will.' Mr. Vahey: 'Shall I put the prisoner on the witness 
stand?' Judge Sherman: 'I do not think it would be proper for me to answer that ques
tion. Perhaps I can tell you what the rule and practice is among the best lawyers in such 
cases. If the attorney believes his client innocent, put him on the \\;tness stand without 
hesitation. If, however, he believes him guilty, never put him on the witness stand. If 
the prisoner insists on being a witness and the attorney believes him guilty, the attorney 
should say to him: "I advise you not to testify, but as you have more interest in the case 
than I have, I shall not interfere.'" 'What do you say, Judge Sheldon ?' Judge Sheldon: 
'I fully concur in what you say about the practice among the best lawyers in such cases.' 
Mr. Vahey: 'I thank you, gentlemen, for advising me.' Some days after, Mr. Vahey again 
entered the judges' office and said: 'After our interview the other evening, I told Tucker 
what you said to me concerning his being a witness. After talking with him a long time, 
I told him to think it over carefully and then to decide what to do. Subsequently he 
told me that he had decided not to be a witness, and thereby he relievcd me of a great re
sponsibility, and I did not have to advise him.'" 

1915, Lord ALvERSTo!'<E, Recollections of Bar and Bench, p. 176: "It will be convenient 
here to refer to the effect of the passing of the Act which enables prisoners to give evidence. 
I had long been impressed ",;th the absolute necessity of such a measure in the interests of 
justice, for the protection of the innocent and (it may be) for the more certain conviction 
of the guilty. My main object was to enable an innocent man to give his own account of 
transaction") tn which he had been engaged, and which might appear to tell against him. • • • 
A short time before, I had as leader to l\<Ir. Lockwood, conducted the defence in "a 
civil action for fraud brought against a gentleman named Barber, who had been prose<'uted 
and convicted at the Old Bailey for the same fraud, and had served two or three months in 
prison. The case was tried before Lord Coleridge; and Sir Charles Russell, who was coun
sel for the plaintiff, not unnaturally treated it as an undefended action, and opened a very 
serious fraud, mentioning the previous conviction. Lord Coleridge al80 took a very strong 
view against the defendr.;lt 'up to the end of the case for the plaintiff, which lasted more 
than two days. It being a civil action, I was able to call the defendant, who gave his evi
dence in a very straightforward manner, denying all the imputations of fraud, and showing 
that he and other members of his family had invested considerable sums of money in the 
company in connection with which the original charge had been made. He had not attempted 
to sell his shares, and had lost several thousand pounds. In the course of his examina-

" tion in chief, the jury interposed and found that the defendant had not been guilty of fraud. 
Lord Coleridge oft(,.D referred to the case, expressing the view that if the defendant's evi
dence could have been given at the criminal trial, he could not possibly have been com;cted 
and punished. Thef.c:" are two important cases showing the value to an innocent man of 
being able to tell his own story. 

"I was so convinced of the necessity for the amendment of the law in this that 
I had already introduced a Bill for several sessions into the House of Commons. At first 
it met with very lukewarm support; in some quarters there was considerable opposition. 
Many suggested that the power of the accused to give evidence would deprive the defend
ing counsel of the advantage of the observations which the prisoner's inability to give evi
dence always enabled him to make to the jury namely, that the mouth of the defendant, 
who alone knew the real facts, was unfortunately closed. Gradually, however, though still 
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opposed by many eminent barristers and clerks of assize, my opinion gained ground, and 
after five or six years, Lord Halsbury, who was much interested in the matter, took up the 
Bill, and it became an Act of Parliament. . . . 

"I regard the Act as a great protection to those who are made the subjects of unfounded or 
blackmailing prosecutions. . ., I think that the greatest protection which an innocent 
man can have is to be able to give an account of the matter at the earliest possible moment. 
I have, of course, discussed the question "ith many Judges, who are all practically now of 
my opinion. One Judge from Australia told me that he had worked under both systems, 
and that he would not now try a single case ,,,ithout gi\ing the defendant the opportunity 
of giving evidence." 

1919, Sir Edward Clarke, K. C., The Story of My Life, 144 (commenting on his de
fence of Clarke, the detective, in 1877): "It will be realised that my task in defending my 
client was a very difficult one. It would, indeed, in my opinion, have been practically 
impossible to obtain an acquittal if at that time the law had permitted accused persons 
to be called as witnesses. The strange rule which then prevailed by which neither a 
prisoner nor his wife was a competent "itness (a rule which was the worst example of 
judgp.-made law which I have ever known) often operated cruelly against an innocent 
person; but in nine cases out of ten it was of advantage to the guilty." 

• 

§ 580. Same: Co-indictees o.nd Co-defendants. There remains to-day, in 
spite of the statutory a'b01ifiolllof the accused's incapacity, a group or'ques
tions inherited from the common-law rule, and liable still to arise Decause of 
the incomplete and careless formulation of the statutes in some jurisdictions. 

At common law, when two or more persons were tried upon the same 
charge, each and all were naturally disqualified.! Only b;y ceasing to be a 
party in the cause could one of them become a witness, for or against his 
co-defendants; and there were precedents concerning the manner in which 
a defendant could be deemed thus to have ceased to be a party. Now, when . 
legisln.tion came to remove the disqualification of the accused, the statutory 
phrase ran frequently that he should be receivable " in his own behalf", _. 
thus omitting ill. terms to provide for competency on behalf of or against 
another defendant. However, before this legislation had made the change, 
statutes had been passed, in man~' jurisdictions, declaratory of the com
mon-law rules as to the mode of making a co-defendant competent by re
moving him from the record, or settling some of the details left doubtful 
in that respect by judicial precedent; and these statutes, appropriate enough 
while the accused's disqualification continued, were often left upon the 
statute-book, in spite of successive revisions, after the general statute abolish
ing the disqualification had been enacted; so that it became necessary to 
reconcile the latter statute with the former. The result has been some con-

• 

fusion and uncertainty in the state of the law after the statutes' enactment, -
an uncertainty wholly unnecessary if proper caution had been taken in fram
ing them. To ascertain the present law, it is therefore necessary to consider 
what the rule of the common law was, and then to observe the effect of the 
statutory modification. 

§ 1180. I For the question whether the con- For the right to croB!-ezamine a co-derendant 
fusion or one derendant can be used as an ad- who takes thG "bnd in his own behalf. see 
miasionavinst the other, see posl, §§1076, 1079. posl, § 2276. 
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A. Common Law. (1) It is plain that a person not a· party of record to 
the same charge would not be disqualified to testify, either for or against the 
accused. Hence, in the first place, a person who is merely an 1mindicted 
accomplice is as such not disqualified; 2 nor yet a person charged in another in
dictment.3 \Whether a person charged in another indictment for the same crimel 
as principal or as accessory, would be disqualified, was left doubtful,' though' 
upon principle he was properly not to be treated as a party to the charge. 

(2) Furthermore, a person who had been charged in the slime ·indictment. 
but had cea.sed to be a· party to the charge, b~' the time his testimony wa!> 
offered, would cease to be disqualified. This principle was not disputed; the 
differences of opinion grew out of the question whether the cessation of his 
party-character should be tested by the technical state of the record or 
merely by his substantial lack of further interest in the result. In strict
ness, the former test might be more consistent with the settled doctrine 
already noted under (1) supra; but, in an enlightened view of the object of 
the disqualifj'ing rules, the other test was preferable. Accordingly, there 
was good authority for the rules that a person jointly indicted would be 
admissible if he had ceased to have an interest in the result by virtue of 
an entry of ,wlle IJrOsequi,r' or of a formal acqllittal or discharge,6 or of a 
judgment of conviction on the verdict,7 or of a judgment of cont'iction on 

2 This was hardly e,·en doubted; compare 
the cases cited posl. § 2056. 

The only question ever seriously made was 
whether a promise of pardon disqualified the 
accomplice; and this was universally decided 
in the negative: 1662. Tonge's Trial. 6 How. 
St. Tr. 226. Kelyng 16 (Hale. C. J .• and Brown, 
J., diss.); 1696. Charnock's Trial. 12 How. St. 
Tr. 1404, 145-1; 1722. Layer's Trial. 16 How. 
St. Tr. 160 (Solicitor-General: .. Suppose. 
then. for argument sake. that there was a 
promise of pardon made to a man upon con
dition that be should give evidence; I appre
hend that would not disable him from being 
a wit.ness"); 1920. Bush to. People. 68 Colo. ,5. 187 Pac. 528; 1784. Com. t'. Fairfield, 
Mass .• Dane's Abr .• c. 84. art. 2. § 3; 1898, 
State~. Reed. 50 La. An. 990. 24 So. 131; 1897. 
State 1'. Riney. 137 Mo. 102. 38 S. W. 718; 
1897. State to. Magone. 32 Or. 206. 51 Pal'. 452. 

In n few jurisdictions. the trial Court's 
discretion was said to control: 1827. People 
v. Whipple. 9 Cow. 708. 713; 1875, Lindsay v. 
People, 63 N. Y. 143. 153; 1877, Wight v. 
Rindskopf. 43 Wis. 344. 348. 

An interesting episode, illustrating this 
principle. is found in the trial of the Spanish 
pirates before Justice Story, in 1834: U. S. v. 
Gibert, 10 Amer. St. Tr. 699. 715. 

For l!. promise of pardon as impeaching the 
credit of an accomplice. see post, § 967. 

For moral turpitude as disqualifying an 
nccomplice. see ante. § 526. 

1886, Ex parte Stice, 70 Cal. 51, 56, 11 Pac. 
459; 1888. State 1', Walker. 98 Mo. 95. 102. 
9 S. W. 646. 11 S. W. 1133; 1906. Barbe v. 
Terr .• 15 Ok\. 562. 86 Pac. 61. 

Contra: 1912. State 1'. Cast'. 61 Or. 265. 
122 Pac. 304 (foJlowing State v. White). 

• 1840. R. r. Lyons. 9 C. &; P. 555 (one in
dicted separately as principal; (not decided) ; 
1905. State r. Cobley. 128 Ia. 114, 103 N. W. 
99 (admitted for the State); 1873. Davis ". 
State. 38 Md. 15. 47 (one indicted separately.-. 
as acl'omplice. excluded); 1898. State r. 
Stc>wart. 142 Mo. 412. 44 S. W. 240 (one in
dicted separately as accomplice. admitted) :-' 
1898. State t. Black. 143 Mo. 166. 44 S. W. 
341 (same); 1906. State ~. Myers. 198 Mo. 
225. 94 S. W. 242 (same; here an accomplice 
separu teh' charged and cOn\·icted). 

'1741. L. C. Hardwicke. in Man t'. Ward. 
2 Atk. 228; 1896, Love'!'. People. 160 Ill. 501. 
43 N. E. 710; 1891. State v. Steifel. 106 Mo. 
129. 133. 17 S. W. 227; 1875. Lindsay r. 
People, 63 N. Y. 143. 153. 

• 1893. State 1'. Minor, 117 Mo. 302. 305. 
22 S. W. 1085; 1877. Kehoe to. Com., 85 Pa. 
127. 137 (excluded, because no judgment was 
passed). 

7 1736, R. '1'. Sherman. Lee cas. t. Hard
wicke 303 (discharge. after plt'a in abatement) : 
1826. R. v. Rowland. Ry. &: Mo. 401: 1857. 
R. v. O·Donnell. 7 Cox Cr. 337; 1915. R. to. 

McClain, 23 D. L. R. 312. Alta. (romicted 
acromplice. not yet sentenced. held competent 

I 1867, McKenzie v. State, 24 Ark. 636; for the Crown). .J 
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default,S or of a plea oj guilty, with or without the passing of sentence or 
judgment thereon.9 

(3) Does a severance oj trials of persons jointly charged In a single indict
ment have the same effect in qualifying them as a discharge from the record? 
!n form, it does not; they remain named together as patties. But in sub
stance, it does; for they are tried by different juries, and nothing said by 

• 
one to the other's jury can either help or hurt his OWn cause: 

1884, PETERS, C. J., in State v. Barrows, 76 Me. 401, 408: "The argument against the 
admission of such evidence does not strike us with much force. It is almost universally 
admitted that an accomplice separately indicted may be a witness for the State, and any 
distinction arising between trials 011 a jt/int indictment and trials on senarate indictments • • 

is not readily appreciated. The crime is supposed to be jointly committed in either 'case; 
. , • the interest and motives of the witness must be the same whether he is to be after
wards tried under the same or another indictment, As said by BEASLEY, J" in State v, 
Brien, [t'nira] 'The only reason for the rejection of such a witness is that his own accusa
tion of crime is written on the same piece of paper ,,;th the charge against the culprit whose 
trial is in progress.' . " Stringent as the rule [of interest] was, it did not apply to 
indictments to its full extent. . .. Courts seemed inclined to regard a co-rlefendant 
in a. criminal case as not a party unless a party to the issue on trial. . • • To be incom
petent to testify, the defendants must be in charge of the same jury." 

The better opinion, then, was that an indictee for whom a severance had 
been granted was receiva~le, not only for the prosecution,10 but also on behalf 

• • -
• Conl.ra: 1804. R. 11. Lafone. 5 Esp. 154. 

Lord Ellenborough. C. J. (for the special case 
of a joint offence); this case. though oft{!n 
cited. Beems to stand alone. 

• The English rulings agreed to this. equally 
whether the witness was called for or against 
the co-defendant; 1738. R. 11. Fletcher. 1 Stra. 
633 (here after fine paid); 1840. R. ~. Lyons. 
9 C. & P. 555. 558 (here before sentence 
served); 1841. R. v. George. Car. & M. 111 
(here before sentence passed); 1847. R. 11. 

Hinks. 1 Den. Cr. C. 84. 2 C. & K. 462. 465. 
by all the judges (here before sentence passed) ; 
1849. R. ~. Arundel. 4 Cox Cr. 260 (here before 
sentence passed); 1875. R. ~. Gallagher. 12 
Cox Cr. 61 (same). 

Conl.'fa: 1855. R. v. Jackson. 6 Cox Cr. 525 
(here allowp,d only after sentence passed). 

In the United States. it seems conceded that 
he may be calledJor the prosecution: 1847. Com. 
D. Smith. 12 Mele. Mass. 238 (here before sen
tence); 1891. State 11. Jackson. 106 Mo. 174. 
177.17 S. W. 301 (here before sentence); 1900. 
State 11. Young. 153 Mo. 445. 55 S. W. 82; 
1919. State 11. Reppley. 278 Mo. 333. 213 S. W. 
477; 1897. State 11. Magone. 32 Or. 206. 51 
Pac. 452; 1900. State 11. Savage. 36 Or. 191. 
60 Pac. 610. 

He ought to be equally admissible Jor the 
tkJendant: 1863. State 1). Jones. 51 Me. 125 
(either before or after sentence); 1875. Lee 
1). State, 61 MiM. 566, 568. 574. 

• 

• 

Contra. unless sentence is passed: 1881. 
Henderson v. State. 70 Ala. 23. 24 (there must 
be "some order which amounts to an acquittal 
or a severance"; follo\\ing R. v. Lafone. BlLpra • 
note. and ignoring the other precedents); 
1859. State v. Young. 39 N. H. 283. 284 (plea 
of • nolo contendere'. not sufficient without 
judgment; the rule being equally applicable 
to the plea of not guilty); 1871. State v. 
Bruner. 65 N. C. 499 (' nolo contendere'); 
1877. Kehoe 11. Com .• 85 Pa. 127. 137. 

10 Eng. 1865. R. 11. Winsor. 10 COlt Cr ~76. 
300. 314. 320, 323. 326 (by all the judges); 
1866. Winsor v. Regina.,L. R. 1 Q. B. 289. 311, 
320.324.327.390.396; U. S. 1891. Adams 11. 

State. 28 Fla. 511. 533, 10 So. 10.6; 1838. 
Gilman's Trial. Ill .• 5 Amer. St. Tr. 528. 556 
(trial arising out of the destruction of Lovejoy's 
Abolition printing-press); 1873. State v. 
Prudhomme. 25 La. An. 522; 1886. State 1). 

Mason. 38 La. An. 476; 1884. State II. Barrows. 
76 Me. 401. 408 (see quotation BUpra) ; 1920. 
People 11. Schultz. 210 Mich. 297. 178 N. W. 
89; 1883. Evans v. State. 61 Miss. 157; 
1876, Carroll v. State. 5 Nebr. 31. 35: 1868. 
State 11. Brien. 32 N. J. L. 414; 1879, Noyes 11. 

State. 41 N. J. L. 418. 429: 1859. Allen 11. 

State. 10 Oh. St. 287. 303; 1869, Brown ". 
State. 18 Oh. St. 496. 509. 

Contra: 1887. State 11. Chyo Chingk, 92 
Mo. 395, 401. 4 S. W. 704; 1901, State tI. 

Weaver, 165 Mo. I, 65 S. W. 308. 
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of the co-indictee himself; yet on the latter point, by some obscure reasoning, 
the majority of Courts were opposed.11 

B. Statutes. Let us now suppose that a statute has given to the accused 
person the right to testify, i.e. has removed his disqualification as a party. 
Such a statute exists, in one form or another, in every jurisdiction but one. 
This statute is now to be applied to the law as it stood, and the question 
is, what effect it has had upon the situations in which at common law a 
co-indictee was disqualified. Those cases were substantially two, (1) a co
indictee, after a severance of trial, called on the defendant's behalf (here, 
by the great majority of Courts excluded), (2) a co-defendant, tried at the 
same time, called either for or against the defendant (here by all Courts 
excluded). 

(1) Separate trial. The plain object of the statute was to remove the 
disqualification of the accused as a party; his common-law incompetency as· 
co-indictee was due solely to his being a party in interest; therefore any and 
every such disqualification has disappeared. This is impregnable logic, if the 
premises be conceded: 

1881, SCHOFIELD, J., in Gollina v. People, 98 Ill. 584, 587: "We do not deem it necessary, 
to inquire what was the common law in this respect, since we are of opinion that the question 
is conclusively settled against plaintiff in error by our statute. It provides: 'No person 
shall bc disqualified as a witness in any criminal case or proceeding by reason of his interest 
in the event of the same, as a party or otherwise, or by reason of his having heen convicted 
of any crime; but such intcrest or conviction may be shown for the purpose of affecting his 
credibility; provided, however, that a defendant in any criminal case or proceeding shall 
only at his own request be deemed a competent witness. . .• If at common law La
comb would have been an incompetent witness, it must have been because he was interested 
in the event of the suit, and under the above language it is wholly unimportant whether 
that interest arose' from his beillg a party or otherwise, for in either event he is rendered 
competent. The proviso adds force to this view; it shows that it was intended that all 
defendants should be allowed to testify, for otherwise the proviso was wholIy unnecessary. 
Under that section a defendant is unquestionably entitled to have the benefit, for what it 
is worth, of the evi~ce of a co-defendant; and the same right is equally clearly given to 
the State. The inf~my arising from convicted guilt, and the interest resulting from heing 
a party to the same case or proceeding, may now be considered for the purpose of determin
ing what c~edence should be given to the testimony of the witness, but they no longer fur
nish any ground for excluding his testimony." 

1884, PETERS, C. J., in State v. Barrows, 76 Me. 401, 410: "[Our statutory enactments] 
have weakened, if not abrogated, the argument of public policy. It was, no doubt, the 

II Pro: Eng. 1872. R.~. Payne. 12 Cal: Cr. 310. 318: 1873. Davis 1). State. 38 Md. 15. 
118. 8emble; Can. 1863. R. v. Jerrett. 22 U. C. 47 (£or accessories); 1830. Com. 1). Marsh. 
Q. B. 499. 511; 1906. R.~. Blais. 11 Onto L. R. 10 Pick. Mass. 57; 1860. State v. Dumphey. 
345; U. S. 1881. Henderson ~. State. 70 Ala. 4 Minn. 438. 449; 1851, State V. Roberts. 
23. 25; 1914. Lujan v. State. 16 Ariz. 123. 141 15 Mo. 28, 59; 1887. State v. Chyo Chiagk. 
Pac. 706; 1846. Jones V. State. 1 Ga. 610. 92 Mo. 395. 401; 1813. People v. Bill, 10 Johns. 
617; 1854, Ward's Trial. Ky •• 3 Amer. St. Tr. N. Y. 911; 1917, State v. Schyhart. ' Mo. " 
70. 103 (murder); 1859. Allen v. State. 100h. 199 S. W. 205 (killing cattle); 1838. People 
St. 287, 303. ' It. WiJliams. 19 Wend. N. Y. 377; 1877, Kehoe 

Contra: U. S. 1856. Moss 1>. State. 17 Ark. It. Com .• 85 Pa. 127. 137: 1853. Lazier 1>. 

327, 330; 1891, Adams v. State. 28 Fla. 511, Com., 10 Gran. Va. 708. 716 (c:hanged here 
534, 10 So. 106; 1859. State v. Nash. 10 10.. by express statute, as applied in 1894. Smith 
81.85; '1856, Adwellll. Com., 17 B. Monr. Ky. 1>. Com., 90 Va. 759, 19 S. E. 843). 
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design of the Legislature that the objection to the competency of parties as witnesses should 
be removed both in civil and criminal cases. In criminal cases the provision is this: 'In 
criminal trials the accused shall at his own request, but not otherv.;se, be a competent 
witness.' . .. If the argument for the defendant is sound, then the common-law rule 
has become reversed; defendants can testify against each other when tried together, and 
cannot so testify when tried apart. . .. It would present a singular inconsistency in 
~riminal procedure if . . . a co-dcfendant on trial may be called from the dock to the 
witness-stand, but a companion in guilt, Included in the same indictment, not on trial, be 
"xcluded therefrom." 

This is plain enough, when the witness is called for the prosecution, because 
at least that much was already conceded at common law.12 But the reasoning 
applies equally to the witness called for his co-defendant, so that the common
law rule (as it had been applied by most Courts) must be deemed changed 
in that respect, by implication of the statute,l3 

(2) Same td'.ll. The reasoning pas precisely the same effect in its appli
cation to the case of the disqualification (unanimously conceded) at common 
law, namely, testimony of a co-defendant being tried at the same time. The 
statute has removed all his incapacity as a o party, both in its direct effect 
upon himself and in its indirect effect upon others: 

1900, SHELBY, J., in Wolfson v. U. S., 41 C. C. A. 422, 101 Fed. 430, 436: "When any 
defendant chooses to testify, the statute permits him to do so. It does not matter whether 
his testimony is for or against himself, or for or against his co-defendant. The only limi
tation in the statute is that he 3hall not be made a witness except on his own request. Be
ing 5worn as a v.;tness at his own request, he is amenable, generally, to the rules governing 

IJFederal: 1892. Benson v. U. S .• 146 U. S, Van Wormer. 175 N. Y. 188. 67 N. E. 299; 
325,333, 13 Sup. 60 (explaining U. S. 11. Reid. Oklahoma: 1905, Wells 11. Terr., 15 Ok!. 195, 
12 How. 361); 1905. Wong Din v. U. S.. 81 Pac. 425 (pleading guilty but not sen-
135 Fed. 702. 68 C. C. A. 340 (conspiracy to tenced); South Carolina: 1910. State 11. 

evade immigration law); 1917. Rosen v. U. S.. Kennedy, 85 S. C. 146,67 S. E. 152; TerlUl: 
245 U. S. 467. 38 Sup. 148 (co-indictee ad- 1907. Burdett 11. State. 51 Tex. Cr. 345, 101 
mitted for prosecution; Benson v. U. S. fol- S. W. 988 (after plea of gudty and before sen-
lowed); ArkanslUl: 1881, Casey v. State, 37 tence); Vermont: 1917. State v. Nelson, 91 Vt. 
Ark. 67. 83. semble; Florida: 1899. Bishop v. 168. 99 At!. 881 (burglary); Viroinia: 1894. 
State, 41 Fla. 522, 26 So. 703 (pleading guilty Smith v. Com .. 90 Va. 759,19 S. E. 843; WlUlh
but not sentenced); 1900, Williams v. State. i7l{1ton: 1891. Edwards v. State. 2 WlIsh.291. 
42 Fla. 205, 27 So. 898; 1910. Menefee v. Contra: 1906, State v. White, 48 Or. 416, 
State. 59 Fla. 316, 51 So. 555 (Re'!. St. § 2905, 87 Pac. 137. 
Gen. St. § 3975, excluding approvers, held I' Accord: 1892. Benson v. U. S., 146 U. S. 
not applicable to the witness offered); Idaho: 325.337. 13 Sup. 60. semble; 1898, McGinnis 
1905, State 11. Knudston, 11 Ida. 524, 83 Pac. v. State, 4 Wyo. 115.53 Pac. 492; 1855, People 
226 (pleading guilty, but not yet discharged v. Labra, 5 Cal. 184; 1862, People v. Newberry. 
from the information); Illinois: 1881. Collins 20 id. 439; 1905, State v. Knudston, 11 Ida. 
v. Peoflle, 98 III. 584, 587 (see quotation supra) ; 524, 83 Pac. 226; 1881, Collins 11. State, 98 
Kentucky: 1907, Simpson v. Com., 126 Ky. Ill. 584.587; 1893, State 11. Bogue. 52 Kan. 79, 
441, 103 S. W. 332; Louisiana: 1898, State 84,34 PIIC. 410; 1921. Welch v. State. 88 Tex. 
v. Asbury, 49 La. An. 1741,23 So. 322; 1901, Cr. 346,227 S. W. 300 (co-indictee for perjury, 
State v. Slutz. 106 La. 637, 31 So. 179; admitted for defendant). 
Missouri: 1909, State v. Shelton. 223 Mo. 118, Contra: 1885. Foster v. State, 45 Ark. 328; 
122 S. W. 732; 1906, State 11. Myers, 198 Mo. 1884. State v. Drake. 11 Or. 396, 402. 4 Pac. 
225. 94 S. W. 242 (convicted); 1917. State 11. 1204; 1906, Stato v. White. 48 Or. 416, 87 
Schyhart, . Mo. • 199 S. W;·205 (nor does a Pac. 137 (the t.;ial Court has discretion as to 
promise of immunity bar the accomplice); the one discharged); 1907. Burdett 11. State. 
Neu:Jersey: 1899, Munyon 11. State. 62 N. J. L. 51 Tex. Cr. 345, 101 S. W. 988 (for a misde-
I, 42 At!. 577; New York: 1903, People v. meanor). 
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other witnesses. He could testify against or for his co-derendant on trial with him, because 
the only reason why he could not do so at common law was that he was a party to the record 
and interested in the case. In other words, the only common-law reason for his exclusion 
was that he was a defendant also on trial. The statute clearly removes that objection. 
The fact that two defendants were on trial does not prevent the statute applying. There 
is nothing in it to confine its operation to cases where but a single defendant is named in 
the indictment." 

• 

This result is generally accepted, at least for a co-defendant called for the 
proseclItion.14 The reasoning applies with equal force to a co-defendant called 
for the aCCll$ed,l6 though a few Courts, haying perhaps in mind the common
law distinction, or going upon the special words of a statute, declined to 
take this last step.I6 There ought to-day to be no further question in any 
jurisdiction (except Georgia) that there is no limitation whatever on the 
qualification of a co-indictee or co-defendant to testify either for or against 
the accused. 

§ 581. Testifying to One'. Own Intent. Under the influence of some • 
obscure suggestion, not easily traceable, the view has been often urged upon 

II 1900. Wolfson~. U. S .. 41 C. C. A. 422. 318; 1879. St.'1te r. St~wart. 51 la. ::112. 1 
101 Fed. 430.102 id. 134 (Boarman. J .• diss.); N. W.646; S.Dak. 1896.Stater.Smith.8S.D. 
1898. People v. Plyler. 121 Cal. 160. 53 Pac. 547. 67 N. W. 619; Tenn. 1892. Rirhards r. 
553; 1888. Conway v. State. 118 Ind. 482. State. 91 Tenn. 723. 20 S. W. 533; Wyo. 1893. 
484.21 N. E. 285; 11'78. State v. Hudson. 50· McGinnis v. State. 4 Wyo. U5. 53 Pac. 492. 
Ia. 157. 161. 8emb/c.; 1899. Gilbert to. Cow.. In Kentuck/J. a statute (Cr. Code. § 234. 
21 Ky. 544. 51 S. W. 804; 1915. State v. as amended by St. May 1. 1886) formerly 
Lebleu. 137 La. 1007. 69 So. 808 (larceny); prohibited co-defendants from testifying on 
1882. State 11. Smith. 86 N. C. 705; 1918. U. S. each other's behalf in ca..«el! of conspiracy; 
~. Abanzado. 37 P. 1. 658. 662 (applying Act this was aholished by St. March 23. 1894. 
No. 2709. which replaced Gen. O. 58. § 34. applied n.~ follows: i894. TholllP60n t·. Com .• 
quoted ame. § 488); 1918. U. S. 11. Alnbot. Ky.. 26 S. W. 1100; 1895. Kidwell I'. 

38 P. 1. 698 (similar); 1919. U. S. v. Enriquez. COlD .• 97 id. 538. 31 S. W. 131; 1902. Williams 
40 P. I. 603 (Act No. 2709 held not applicable 11. Com .. - Ky. .68 S. W. 7 (following Kid
to an accomplice not charged in the informa· well v. Com.). 
tioD; three judges diss.): 1903. People 11. In Texas there is a peculiar doctrine as to 
Ortiz. 4 P. R. 533. 545; 1915. People 11. the right of a defendant to insist on the Statc's 
AlBina. 22 P. R. 426. 437 (C. Cr. P. § 239 guaranty of immunity to a co-defendant thUIi 
applied); 1896. State v. Smith. 8 S. D. 547, dismis5ed. in order that the defendant may call 
67 N. W. 619 (co-defendllllt may testify wit=..- him without the obstacle of his claim of pri ... -
out limitation; Compiled Laws. § 7381. pre- i1cge: 1906, Puryear v. State. 50 Tex. Cr. ·154. 
vailing oyer § § 7379. 7380. which IlreW1ilcd over 98 S. ,V. 258. 
§ 5260); 1900. Statc 11. Hyde. 22 Wash. 551. 16 1893. Ballard v. State. 31 Fla. 266. 284 
61 Pac. 718. (§§ 1095. 2863. 2908. do not abolish the com-

The flllowing case rests on the peculiar mOil-law rule); 1899. State v. Angel. 52 La. 
provisions of the English statute: 1920. The An. 485. 27 So. 214; 1901. State v. Breaux. 
King v. Paul. 2 K. B. 183 (burglary; under 104 La. 540. 29 So. 222; 1898, State v. Franks. 
St. 1898. c. 36. § 1. quoted ante. § 196. a co- 51 S. C. 259. 28 S. E. 908 (C. Cr. P. § 63. does 
defendant who takes tho stand and pleads not make a defendant competent for a co
guilty may be cross-examined to obtain testi- defendant). 
mony against other defendants). But the co-defendant is of course competent 

I> ENGLAND: 1909. Macdonnell's Case, on his OIL." bclUll/: 1901. State v. Sims. 106 La. 
2 Cr. App. 322 (under St. 1898, c. 36. § 1. 453. 31 So. 71-
.. a prisoner is a competent. though not a com- For an exclusion under a special English 
pellable. witness for a co-prisoner jointly ill- stdtute, sec the following: 1872. R. 11. Payne. 
dicted with him for the same offence"). 12 Cox Cr. 118 (the reason being that his cross-

UNITED ST.4.TES: Fed. 1900. Wolfson 11. examination might make him testify against 
U. S .• 41 C. C. A. 422. 101 Fed. 430. 436; himself). 
Ill. 1881. Collins 1'. State. 98 III. 584. 587. In Louisiana. St. 1904. No. 41 removed all 
semble; I01IJa: 1867, State v. Gighcr, 23 Ia. disqualification on the above grounds. 
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§ 581 TESTIMONIAL QUALIFICATIONS [CHAP. XXIII 
• 

Courts that a person especially a party should be disqualified from tes-
tifying to his own intent or motive, even where that intent or motive is material 
to be inv('stigated. 

The argument is (so far as any has been vouchsafed) that such testimony 
may be falsified without the possibility of detection, and that therefore 
it is dangerous to permit an interested person to allege, in effect, whatever 
he pleases as to his own state of mind.1 The answers to this argument are 
various and sufficient. In the first place, there is no precedent for it in the 
inherited common law; it is all attempt to create a rule without an analogy 
in the accepted doctrines of the judicial rulings. In the next place, it assumes 
that there is no counter-evidence available, and yet asks that the only evidence 
which it assumes to be available shall be excluded, in other words, asks 
that a concededly proper issue be submitted to the jury with no evidence at 
all. In the third place, its assumption is incorrect in fact, namely, that 
there is no other available and sufficient evidence of intent or motive by which 
the person's own testimony can be tested and checked; for the evidence 
from conduct and circumstances and from others' testimony is not only a 
permissible but a potent source of belief,2 and is amply sufficient to guard 
against falsification. Finally, the argument is at least· of no higher value 
than the argument in favor of the unsatisfactory statutory rule against 
survivors' testimony (ante, § 578). It is merely of a piece with all crude 
attempts to disqualify a witness by reason of interest, attempts which to
day must stand discredited by the gen('r;;.l repudiation of that species of 
disqualification (a.nte, § 576). Some of these answers to the argument are 
represented in the following judicial utterances disapproving it, a dis
approval which is to-day practically unanimous: 3 

'1181. 1 The argument is set forth in (intent of entrymen in filing upon public 
extracts from Alabama opinions quoted post. lands. allowed); 1916. Buchanan v. U. s .. 
I 1966. 8th C. C. A., 233 Fed. 257 (accused may testify 

I Ante, n 237-242, 3()()...371, 385-406. post, to his belief); 1917, Sparks v. U. S., 6th 
n 661, 1963 ff, C. C. A., 241 F"d. 777, 7!l1 (fraudulent use of 

I In all the following cases the testimony the mails; defendant's testimony to lack of 
was held receivable: fraudulent intent, and the circumstances there-

ENG~Nn: 1791, Answer of the Judges of, h-~ld improperly rejected) ; 
concerning Fox's Libel Act, 22 How. St. Tr. Alabama: bee supra, in the text: 
296, 300, semble (quoted post, §§ 661, 1962); Ca.lijornw.: 1899, Kyle v. Craig. 125 Cal. 107. 
1897, R. I). King, 1 Q. B. 214 (false pretences, 57 Pac. 791 (intent in executing a deed' mortis 
by the prosecuting witness. as to his belief upon causa'; grantor's testimony to his intent); 
the representation). 1!i09, Fanning v. Green, 156 Cal. 279, 104 Pac. 

UmTED STATES: Federal: 1872, Bank 309 (husband's gift to wife; the hl!sband
I). Kennedy, 17 Wall. 20, 26 (purpose of an ad- plaintiff's tegtimony to his intent held admis
vance of money); 1896, Wallace II. U. S., 162 sible, the intent being here material in the sub
U. S. 466, 16 Sup. 859 (the defendant's belief stantive law); 1912, Runo v. Williams. 162 
that the deceased Was about to assault the de- Cal. 444. 122 Pac. 1082 (malicious prosecution; 
fendant); 1909. Crawford v. U. S., 212 U. S. whether defendant was actuated by malice, 
183, 29 Sup. 260 (an accused having taken etc., allowed) ; 
8urreptitiously certain letters from a third Colorado: 1906, Boulder & W. R. D. Co. II. 

person's file. with apparent intent to suppress Leggett D. & R. Co., 36 Colo. 455,85 Pac. 101 
inculpating evidence, it was held proper for (by a party, whether he intended to abandon 
him to state that his intent was not to suppress a water-right, allowed) ; 
them, but to preserve them for use in his trial) ; Columbia (Dist.): 1902, Bass ". U. S., 20 D. C. 
1912. Bedderly I). U, S., C. C. A., 193 Fed. 561 App. 232. 242 (by one charged with fal~e 
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1827, S.\VAGE, C. J., in People v. Fcr{lll.~on, 8 Cow. 107: "It is true, if the voter should 
swear falsely, you probably cannot convict him of perjury. But are we to reject every 
\\"ltn(;:.5 who comes to swear undcr such circurnstanres that if he swears false he cannot be 
convicted of perjury? I know of no such rule of evidence. If this principle is to be eo
grafted upon the law of evidcllrc, we must always inquire, before a ,';tness is sworn, whether 
he can be convicted of perjury if he swears falsely, and if not, he must. be rejected." 

representation, us to his motive and belief); cuoed of selling liquor unlawfully to a minor. 
Connecticut: 1910. FolC v. Shanley. 94 as to his good faith); 1883, St:dgwick v. Tucker. 
Conn. 350, 109 Atl. 249 (husband's intent in 90 Ind. 281 (by a debtor, as t.o his intent in a 
handing money to wife); transfer alleged to be fraudulent) ; 
Plorida: 190:l, Lane t'. State. 44 Fla. 105, 32 Iowa: ISB5, Watson v. Cheshire, 18 Ia. 202, 
So. &96 (accused's belief as to danger calIing 211 (b~' an indorser, as to his belief in the 
for self-defence); 1904, Eatman t'. State. 48 t.ruth of his representations); 1878, Selt v. 
Fla. 21. 37 So. 576 (embezzlement; defendant Belden, 48 Ia. 451 (by a debtor, us to his in
allowed to speak as to his belief in his right to tent in an alleged fraudulent conveyance, if 
the money) ; relemnt}; 18SS, Frost T. Ho;ecrans. 66 Ia. 
Gcor(Jia: 1902, Acme Brewing Co. v. Central 4~5, 23 N. W. 895 (mortgagee. as t(' his knowl
R. & B. Co., 115 Ga. 494. 42 S. E. 8 (by a edge of debtor's intent to defraud); IS86, 
purchaser. as to his good faith in paying); Browne v. Hickle, 681a. 330, a33. 27 K. W. 276 
1903. Alexander v. State, 118 Gll. 26. 4.J. S. E. (general principle; sec quotation infra); 
851 (murder; by a co-indictee, that he did 1897. Zimmerman r. Brannon, t03 Ia. 1-14, 
not intend ~;olencc) ; 72 N. W. 4:39 (admi"'Eible where int.ent is 
Illinoi$: 1866, Miner T. Phillips. 42 Ill. 131 relevant: but intent of a promisor in a gunr
(by a debtor, as to his good faith in making a anty is not); 1~97. Coun,elman v. Rt'iehart, 
sale alleged to be fraudulent}; 189-1, Wohlford 103 Ia. 430, 72 N. W. 490 (intent no't to make 
v. People, 148 Ill, 296, 298. 36 N'. E. 107 (as- actual purcha"es. as con~tituting a gambling 
sault; by defendant, whether he intended to contract); 1099. I\:ru.e v. S. & W. Lumber Co., 
act in self-defence); 1894, Pope v. Hanke, 155 108 In. 352, 70 N. W. lIS (by a creditor, that, 
Ill. 617, 40 N. E. 839, semble (by one buying or he did not accept a note in payment of a claim 
selling stocks on (J. margin. as to his intent to against the defendant.); 1899. Chew r. O'Hara, 
take or gh'e delh'ery); 1914, People v. Peters, 110 la. 81. 81 X. W. 157 (extortion; defend-
265 Ill. 122, 106 N. E. 513 (defendant's in- ant's helief in the rharges); 1900, Bartlett 
tention in bribe~'y); 1918, People r.. Scott, v, Falk, 110 Ia. 34tl, 81 N. IV. 602 (by a person 
28-1 Ill. 465. 120 N. E. 553 (homicide; by a deceived, as to his rplinnce upon the false 
defendant, whether he believed he be acting representations); 1902, Flam Z1. Lee. 116 
in his father's or his own defence, held allow- Ia. 289, 90 N. W. 71 (by one imprisoned, 
able) ; as to his mental suffering); 1902, McDellnott 
Indiana: 1864, Zimmerman r. Marchland, 23 u. Mahoney, 119 Ill. 470, 93 N. W. 499 (by an 
Ind. 474 (grantee's intent, properly immaterial. intending purchn~er, in an action by the' 
but testimony excluded imp~operly on the brol;er against his c.:mployer for sen'ices, 
present ground; practically repudiated in the whether the witness was ready and willing to 
ensuing cases); 1876, Greer v. State, 53 Ind. buy) ; 1906, HUggard v. Glucose S. R. Co., 
420 (by one indicted for assault with intent 132 In. 724, 109 N. W. ,175 (to un employee. 
too rape. as to his intention); 1876, White l). whether he relied on a promise to repair, 
Stat.e, 53 Ind. 595 (by one indicted for larceny, nllow(;d); 1906, Helm r. Anchor F. h!3. Co., 
as to his intention at the time of taking); 132Ia. 177.109 N. W. 605 (fraud in insurance, 
1880, Shockey r. Mills, 71 Ind. 288 (by a by the plaintiff, that he had no intent to de
debtor, as to his intent in selling property ceive the defendant, ndmitted); 1909. Larson 
alleged to ha\'e been transferred in fruud of u. Thoma, 143 Ia. 338, 121 N. W. 1059 (intent 
creditors); 1881, Bidinger V. Bishop, 76 Ind. to purchase); 1914, Pooley v. Dut.ton, 165 
244,255 (by the alleged dedicator of a street, Ia. 745,147 N. W.154 (alienation of affections; 
as to his intention); 1883, Parrish t'. Thurston, the wife's testimony to the effect of letters on 

, 

87 Ind. 440 (by a purchaser, as to his belief her affections); 1916, State V. Menilla, 177 
in the representations of the seller); 1883. la. 283, 158 N. W. 645 (murder of defendant's 
Sedgwick V. Tucker, 90 Ind. 271, 281 (by a husband; that defendant" belie\'ed her son's 
d!lbtor, as to his intent in an alleged fraudulent life was in imminent. danger", allowed); 
conveyance); 1885, O\'er ,t. Sehiffiing, 102 Kansas: 1890, Gardom lI. Woodward, 44 Kan. 
Ind. 193, 26 N. E. 91 (the preci~e kind of in- 758, 761. 25 Pac. 199 (by n debtor, IlS to the 
tent does not appear); 1885, Heap V. Parrish, intent of an alleged fraudulent conveyance; 
to-1 Ind. 36. 39, 3 N. E. 549 (by the defendant good opinion, by Valentine, J.); 1901, State v. 
in an action for malicious prosecution. as to Kirby, 62 Kan. 136, 63 Pac. 752 (by a defend- . 
his motive in prosecutinB;); 1888, Ross v. ant, as to the meaning of his remark); 1911. 
State, 116 Ind. 497, 19 N. E. 451 ,by one ac- State D. Hetrick, 84 Kan. 157. 113 Pac. 383 
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1867, SANDERSON, J., in People v. Farrell, 31 Cal. 5i6, 582: "If under the new rule [of 
competency) parties are to be kept in harness and not allowed to explain their actions and 
words, when they admit of explanation and when explanation is needed in order to exhibit 
the whole truth, but half the evil which was felt under the old rule has been removed. It 
is no answer to say that this enables a party to substitute a false motive for the true one or 
to convert words spoken in one sense into another. If the argument proves anything it 

(false pretences; whether the cn;;hier would induc('d you to 8ign. etc.?" allowed); 1906. 
have paid if he hnd not believed Ule defcndnnt Toole ". Crafts. 103 Mass. llO. 78 N. E. 
to be the party personated. nllowed) ; 775 (fal~e representations inducing a waiver 
Loui8iana: 1888. State v. Wright. 40 La. An. by defendant; defendant's testimony to his 
589. 592. 4 So. 480 (acrused's intent just state of mind as to knowledge, allowed): 
beiore the affray): 1800. State I'. Dillon. 48 1912. Kapigian v. Der l\Iinassian. 212 Mass. 
La. An. 1305, 20 So. 913 (by a dC'fendunt in 412.09 N. E. 204 (intent as to domicile); 
larceny, as to his intent in taking the goods); Michigan: 1H09, Watkins r. Wallace, 19 Mich. 
Maine: 1836. Corinna v. Exeter. 13 Me. 328 75 (intent of a dehtor as to an assignment al-
(by an officer, whether an act was done in IcgC'd to be fraudulent); 1883, People v. Quick, 
good faith); 1857. Edwards v. Currier, 43 51 Mich. 547, IS N. W. 375 (by a defendant in 
Me. 484 (by a purchaser, as to his moth'es in a laree"!)" as to his intent in touching the owner 
purchase alleged to be in fraud of ('reditors) ; of the goods); 18S5, Spalding v. Lowe, 50 
1857, Wheelden v. Wilson, 44 Me. 18 (same): Mich. 366. 374, 23 N. W. 40 (by the defendant. 
1897, Cushing v. Friendship. SO 1\1e. 523. 36 as to his own belief and motive, in an artion 
Atl. 1001 (one's intent in remO\'illg, as affecting for malicious prosecution): 1912, Isbell I'. 

domicile); 1906, State r. Morin, 102 1\Ie. 290, Anderson C. Co .• 170 Mich. 304, 130 N. W. 
66 Atl. 650 (intention in taking a Federal 457 (good faith in declaring a forfeiture) ; 
liquor-license); 1907, Pelkey r. Hodgdon, 102 Minllesota: 1872, Hathaway t'. Brown, 18 
Me. 426. 07 At!. 218 (moth'e in piacir.g a Minn. 423 (fraudulent transfer: the Court 
mortgage, admitted: quoting the abo"e text) ; doubted as to the propriety of receh'ing the 
Marylalld: 1875, Roddy r. Finnegan, 43 :'old. debtor's testimony as to his own intention; 
490, 501 (by one arrested. as to his intention but the question was not involved): 1875, 
in the act charged as illegal nnd as justifying BerkC'y t' .• Judd, 22 Minn. 287. 297 (pnrchase, 
the arrest); 1884, Fenwick v. Statl). 03 Md. on the faith of false representntions; the pur-
239 (by a defendant. as to his purpose in getting chaser. as to his own belief and reliance. admit
the weapon in f1uei'tion; !tood opinion. by ted; repudiating the doubt in Hathaway v. 
Yel\ott, J.); 1!J02, Gambrill v. Schooley, 95 Brown): 1877, Gatret v. Mannheimer, U Minn. 
Md. 260. 52 Atl. 500 (intent to resume distiJI- HJ3 (by a dC'fendant in malicious prosecution. 
ing); 1915. Ba\'ington t·. Robinson, 127 Md. whether he believed his claim valid; appro\,-
46, 95 Atl. 1067 (slander; plaintiff'R testimony ing Berkey t'. Judd); \898, Albion t'. I\Iapic 
to effect upon his feelings, admit.ted); Lake. 71 Minn. 503. 74 N. W. 282 (pauper's 
MllIIsachuset/s: 1857. Fisk r. Chester. 8 Gray intent in residence); 1903. State v. Ames. 90 
508 (intent of residence of one whose domicil Minn. 183, 90 N. W. 330 (receipt of bribe; by 
is in question); 1863, 'l'hacher v. Phinney, the person bribing, as to her purpose in pay-
7 All. 149 (by a debtor. as to the intent of a ing money. admitted); 1905, Grout v. Stewart, 
transfer); 1863, Lombard v. Olh·er. 7 All. 90 Minn. 230,104 N. W. 966 (intent in de1iver-
157 (intent as to residence); 1R70. Reeder 'D. ing a deed in performance of a contract, al
Holcomb, 105 Mass. 94 (same): 1874. Snow lowed): 1920, Collins v. Joyce, 146 Minn. 23:J. 
11. Paine. 114 Mass. 526 (fraudulent transfer); 178 N. W. 503 (services rendered; defendant's 
1876. Safford v. Grant, 120 Mass. 20. 21. 26 testimony that he performed the services on 
(by a creditor, as to his reliance upon false r!'J)- the credit of J .• not of B .• admitted) ; 
resentations): 1885, Chesley 1'. Thompson, 137 Mississippi: 1894. Ferguson t'. State. 7lI\1i~s. 
Mass. 136 (slander; defendant's testimony to 805, 813, 15 So. 06 (by a seduced woman, that 
his OWIl mental suffering. admitted); 1890. she yielded in reliance on a promise of mar
Stevens v. Stevens, 150 Mass. 557, 559. 23 N. riage): 1910, Oakes I). State, 98 Miss. 80. 54 
E. 378 (b~' the maker of a deed, as to its So. 79 (by a defendant in libel. what was hie 
delivery with intent to pass title); 1895. motive in publishing. allowed); 
Crandellt'o White. 164 Mass. 54, 41 N. E. 204 Missouri: 1878, Van Sickle n. Brown, 08 Mo. 
(by one seIling stocks on margin, that he had 627. 634 (by the defendant in malicious prose
no intention to take delivery, under a statute cution. as to his good faith and lack of mal
making this material): 1900, Pollock v. Mor- ice in the prosecutieu): 1881, State v. Banks. 
rison. 172 Mass. 83, 57 N. E. 326 (intent to 73 Mo. 592. 595 (" 'A fortiori' the rule ought to 
build a permanent fcnce); 1900. Faxon v. apply in criminal causes also. where the intent 
Jones, 170 Mass. 206, 57 N. E. 359 (malice as which prompts an act is always vitally impor-
affecting damages); 1874, Knight V. Peabody, tant"); 
116 Mass. 362 (false representations; "What Montana: 1896, Gassert 11. Noyes, 18 Mont. 
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proves too much, and shows that the radical change which ha~ been made is in all respects 
founded in folly rather than in wisdom. For the truthfulness of the parties when upon the 
witness stand we must depend, as in the case of other witnesses, upon the obligations of 
their oath and thcir rcputation for truth and vcracitj'. If these can be relied upon for the 
truth of statements made in reference to acts and words of which the eye and ear may take 
notice, they may for the same reason be accl'pted as guarantees for the truth of statements 

216.4-1 Pac. 959 (intention as to non-abandon- Co. v. Herkimer Co .• 4-l N. Y. 22 (the motive 
ment of u~r of a water-right); in removing a pauper. by one who took part 
Nebraska: 1903. Hackney I'. Raymond B. C. in doing so; removnl with intent. etc., being 
Co., 68 Nebr. 624, fl4 N. W. 822 (by a creditor, penalized); 1872, Fiedler t'. Darrin. 50 N. Y. 
as to his intent in a transfer); 1!l03, McCor- .lola (usury); 1875, J(errains v. People, 60 N. Y. 
mick Harv. 1\1. Co. v. Hiatt. Nebr. ,95 228 (defendant, in a prosecution for assault 
N. W. 627 (waiver of breach of warranty; the with intent to kill, as to his purpose in taking 
plaintiff's testimony to his motive in conduct up the weapon); 1876, Turner 1'. Keller, Olj 
apparently a waiver); N. Y. 66 (one's knowledge of his authority as 
Nemda: 1877, State v. Harrington, 12 Nev. an ugent being relevant. his statement as to 
135 (hy a defendant. on a trial for murder, as his belief that he had it was received); 1880, 
to whether he believed he was in danger); Ba~·lissr. Cockcroft, 81 N. Y. 363, 3il (usury) ; 
New IIampshire: 1860. Gale v. Ins. Co., 41 1882, Sturin 1:. Kelly. 88 N. Y. 420 (the general 
N. H. 175 (general statement); 1860, Blodgett doctrine as to intent affirmed; a purchascr 
Paper Co. v. Farmer. 41 N. H. 402 (intent. from a debtor allowed to answer as to his in-
as to title and as to good faith of creditors, tention to defraud creditors, although notice 
of parties to a sale); 1801, Se\'erance '/'. of the debtor's fraud was alone legally neces-
Carr, 4:J N. H. 67 (intent with which prop- sary. so fur as the purchaser was concerned. to 
erty, alleged to ha\'e heen stolen. was ta- avoid the transfer); 1884, People v. Baker. 
ken); 1804, Graves v. Gra\'es, 45 N. H.323 96 N. Y. 340. 34!l (by a defendant. as to hi~ 
(by a debtor, as to his motive in a transfer intent. on a charge of obtaining mone~' fraud
alleged to he in fraud of creditors); 1804, ulently) ; 1887. Crook 1.'. Rindskopf, 105 N. 
Hale 1.'. Taylor, 45 N. H. 400 (intent of a buyer Y. 482. 12 N. E. 174 (fraudulent transfer); 
in taking away goods which he subsequently 1890, Hard t·. Ashle~·. 117 N. Y. 017. 23 N. E. 
refused to accept in satisfaction of the contract 177 (whether a party to a compromise relied 
of sale); 1868. Delano v. Goodwin. 48 N. H. on the other's rcprescntations); 1899. Davi~ 
205 (in general); 1880, Homans v. Corning, GO v. Mlln'ine, 160 N. Y. 269, fi.t N. E. 704 (in-
N. H. 419 (intent of a corporation officer es to tent as to purpose of an alleged usurious loan) ; 
the liability for impro\'ements charged by him 1912. Noonan v. Luther. 206 N. Y. 105. 99 
on the corporation); 1884, Downes r. Society. N. E. 178 (defendant's intent in expelling a 
6a N. H. 152 (intent in a gift) ; licensee) ; 
New Jersey: 1871. Mulford v. Tennis. 35 N. North G"rolilUl: 1882, King. 86 N. C. 603,600 
J. L. 256, 260 (intent :\s to transfer attacked (generul principle, applied to a('cused persons); 
by creditors); lSS8, Phifer v. Erwin. 100 N. C. 59, 63, 6 
New York: 1827. People v. Ferguson. 8 Cow. S. E. 672 (by a debtor. liS t.o his intent in 
107 (voter's intent; sec quotation 8upTa); an alleged fmudulent mortgage); 1890, Nixon 
1833. CUnningham v. Freeborn, 11 Wend. 24·1. Ii. McKinney. 10.5 ~. C. 23, 28, 11 S. E. 154 
semble (by a debtor. as to his motive in making (similar); 1900, Autry 11. Floyd, 127 N. C. 
a transfer alleged to be in fraud of creditors) ; 180, 37 S. E. 208 (by a defendant. as to his 
1856, Seymour 1'. Wilson, 14 N. Y. 567 (same); lack of malice in prosecuting plaintiff); 1903, 
1860, Griffin v. Marquardt. 21 N. Y. 122 (same) ; Bright t·. Tel. Co .. 132 N. C. 317. 43 S. E. 841 
1862. Forbes 1.'. Waller. 25 N. Y. 439 (same); (by the addressee of a telegram. that he would 
1804, McKown r. Hunter. 30 N. Y. 625 (by have done certain things had he recch'ed the 
a defendant. in an action for malicious prose- message in ample time); 1903, State 11. Hall, 
cution for perjur~·. as to his belief in the mao 132 N. C. 1094,44 S. E. 553 (by a defendant, 
terialiiy of the testimonY said to invoke per· as to his purpose in going to th" place of the 
jury; see quotation supra); 1866, Bedell v. homicide); 1921, State 11. Jessup, 181 N. C. 
Chase, a4 N. Y. 38S (by a purchaser. as to 548,106 S. E. 833 (larceny; defendant's testi-
his motive in a sule alleged to be in fraud of mony to lack of int.ent by himself and by 
creditors); 1867, Osborn v. Robbins, 30 N. Y. M. jointly indicted. admissible); 
375 (whether a note was intended to be gh'en North Dakota: 190:3. State t'. Tough, 12 N. D. 
to procure release from unlawful imprison- ,125, 96 N. W. 1025 (by a defendant, as to his 
ment); 1868, Thurston 1'. Cornell. 38 N. Y. 287 belief of ownership in entering a railroad car 
(a lender, as to whether the charge for the loan having coal of another person); 
was intended as usurious compensation); Ohio: 1806, White 1'. Tucker, 16 Oh. St. 468, 
1870, Dillon r. Ander:;on. 43 N. Y. 236 (appro\,- 470 (b~' the defendant in malicious prosecu· 
ing the preceding instaIlces); 1870, Cortland tion, us to his belief in the chnrge made against 
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made in respect to motives and intents of which the mind or inner man alone can take cog
nizance. Nor is thcre, in our judgment, any well-grounded reason for apprehending that 
this rule ",;11 obstruct rather than advance the ends of justice. There is no more danger of 
imposing upon the jury falsehood or pretence in respect of motives and intents than there is 
of doing the like in respect to visible or external circumstances. The jury can as readily 
distinguish between the false and the true in respect to the former as to the latter. If the 
motive or intent assigued is inconsistent ",;th the. externnl circumstances, it must be dis-

the plaintiff; good opinion by Day. J.); 
1896. Grc\'er v. Taylor. 53 Oh. St. 621. 42 N. 
E. 829 (goods fraudulently bought; by the 
vendor. as to whether he relied on the fruse 
representations) ; 
PenTlsyirania: 1883. Junia ttl Bldg. Ass'n r. 
Hertzel. 103 Pa. 507. 511 (admissible "wher
ever the character of the transaction depends 
on the intent of the party"); 1896. Com. v. 
Juliu5. 173 Pa. 322. 34 At!. 21 (whether a re
lease was signed on the faith of representations) ; 
1896. Weaver v. Cone. 17·1 Pa. 104. 34 Atl. 
551 (" What induced you to sell for S80?"); 
Rhode J sland: 1902. Charbonnel v. Seabury. 
23 Ii. I. 543. 51 Atl. 208 (by one suing (or 
deceit. as to his reliance on the representations) ; 
South Carolina: 1900. McGhee v. Wells. 57 
S. C. 280. 35 S. E. 529 (deed in fraud of cred
itors) ; 
South Dakota: 1920. Warner v. Hopkins. 42 
S. D. 613. 176 N. W. 746 (intention to ahan
don a homestead) ; 
TCZCl8: 1886. Hamburg v. Wood. 66 Tex. 176. 
18 S. W. 623 (transfer in fraud of credit(Jr~; 
by the transferee. as to his moth'e in accepting 
the property transferred); 
Ulah: 1875. Conway v. Clinton. 1 Utah 215. 
221 (by one charged \\;.h maliciolls destruc
tion of property. as to his moth'e); 1895. 
People v. Hughs. 11 Utah 100. 39 Pac. 492 
(accused's intent) ; 
Vumonl: 1865. Hulett v. Hulett. 37 Vt. 581 
(by one whose domicil wus in question; sec 
quotation supra); 1886. Stearns v. Gosselin. 
58 id. 38. 3 AtI. 193 I.b:; a debtor. as to his in
tent in an alleged fr"Urlulent transfer); 1908. 
Taplin r. Marcy. 81 Vt. 428. 71 Atl. 72 (in
tent of a vendor in taking lien notes on hlm
ber. allowed) ; 
Viroinia: 1898. Jackson 17. Com .• 96 Va. 107. 
30 S. E. 452 (by a trespasser. as to his malice) ; 
1903. Litton v. Com .• 101 Va. 833. 44 S. E. 
923 (murder; by the accused. as to his intent 
to shoot. allowed) ; 
WeM Viroinia: 1889. State~. Evans. 33 W. Va. 
417.424.425. 10 S. E. (by tb.(l accused. as to 
his belief of the necessity of shooting. and 
his malice); 1914. Stnte t'. Alderson. 74 W. 
Va. 732. 82 S. E. 1021 (accused's intent as 
to shooting. etc.); 1919. State 17. Panetta. 85 
W. Va. 212. 101 S. E. 360 (by the accmed, 
why she .:hot the deceased. allowed); 1921. 
State v. Arrington. 88 W. Va. 152. 106 S. E.445 
(murder: "What was your purpose in firing 
the gun 1" allowed) : 

WisCOTIBiIl: 1874. Wilson ~. Noonan. 35 Wis. 
321. 355. 363 (libel; malice or intent being 
materi:u on the question of damages. the de
fendant may testify on the subject. " wherever 
the act complained of is not c1eurly and ne
cessarily inconsistent with the supposition that 
such bad intent or malice did not or may not 
have existed"; q!UETC as to this limitation, 
which ought to ul'"ly, if Ilt ull. equnlly to other 
eorts of evidence); 1881. Sherburne 11. Rod-. 
man, 51 Wis. 474. 478, 8 N. W. ·114 (by a de
fendant in malicious prosecution. as to his 
belief and good faith in his claim); 1885, 
Plank t .. Grimm. 62 Wis. 251. 22 N. W. 4iO 
(by one sued for assault. as to intent in ap
proaching the plaintiff); 1885. Arnold 1'. 

White. 62 Wis. 401 (hy a debtor. as to the 
alleged fraudulent intent in eontractinlt); 
1894. Commercial Dank r. Ins. Co .• 87 Wis. 
297. 303. 58 N. W. 391 (by an insured. Ill! to 
his intent to defraud in ultering books); 1896. 
Emery 1'. State. 92 Wis. 146. 65 N. W. 848 
(by a defl'ndant. as to his intent in making a 
threat); 1898. Fischer r. Stnte. 101 Wis. 23. 
76 N. W. 594 (intent of defendant as to in
timidating another person); 1901, Yerkes 11. 

Nortlwrn Pacifi~ R. Co .. 112 Wis. 184.88 N. W. 
33 (that the plaint.iff relied on tho deiendant's 
prorui8e to repair machinery. allowed; but 
that he would not IUI\'e continued at work ex
cept for the promise. excluded on the theory 
of the "pinion rule. a \'Rin and Quibbling 
distinction); 1904. Strasser 1'. Goldberg. 120 
Wis. 621. 98 N. W. 454 (estoppel; whether the 
other party relied on the ~tatcment. allowed) ; 
1906. Drown 1'. State. 127 Wis. 193. 106 N. W. 
536 (rape; to the prosecutrix. "Wns it 
against your will? ". allowed); 1916. Ertel 17. 

Milwaukee EI. R. &: L. Co., 164 Wis. 380, 
160 N. W. 263 (collision; "whether you 
thought you could pass O\'er the track safely 
or not". allowed). 

In the following rulings. the testimony was 
excluded. on perhaps the present grounds. but 
t.he !'U'ings may be othenvise supported: 
1896. Harris ". Lumber Co .• 97 Ga. 465. 25 
S. E. 519 (by an alleged promisor. as to biB 
own intent to buy); 1892. Vawter r. Hultz, 
112 Mo. 633. 640. 20 S. W. 6S9 (by a defendant, 
that he shot to protect his life). 

Compare the cnses cited post. § 1963 (opin
ion rule). 

The admission of hearsay declarations oj 
intention (poBI. §§ 1725 if.) i5 another applica
tion of the foregoing principle • 
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carded ns false. If on the contrary they are consistent, there is no renson why they may not 
be true." 

18i6, NIBLACK, J., in While v. Stale, 53 Ind. 596: "Because the intent is a fact which 
cannot in the nature of things be positively known to others, and is hence a matter about 
which other witnes..~es C'Annot directly testify, dC',cs not in our opinion affect the rule." 

It is to be regretted, however, that, by a misunderstanding of the history of 
the rule, an unnecessary concession has sometimes been made, by a few 
judges, to the argument in its favor. This concession is that there once was 
some sort of a rule by which " the intent must be inferred from the acts and 
words of the party", and that its cessation is due to the fact that it is now 
impliedly" removed bj· the abrogation of the rule which created it", namely, 
of the part~"s disqualification.' The truth is, however, that even while 
parties were entirely disqualified the question was presented, in the shape 
of testimony to his own intent by a third person, not a party, whose 
intent was material under the issue, for example, a voter or a debtor, -, -
and that, in that shape, the question was answered plainly in the negative 
by several COllrts.5 There was, then, already established a doctrine that a 
person might properly testify to his own intent, whene'·er it was material. 
There was, also, no rule that parties in particular might not testify to their 
own intent, but merely a general rule disqualifying parties altogether; and 
tintS, when the latter rule was abolished altogether, parties became qualified 
to testify to whatever other persons had been qualified to testify to, includ
ing the fact of their own intent. Thus the statutory changes had nothing to 
do with the validity or origin of the present rule; they simply made it pos
sible to raise, against parties, a question which had no occasion to be raised 
against them before that time. It had been raised for other persons, and 
settled; and it now remained merely to raise it and settle it in a particular 
new application. The statutory abolition of parties' disqualification is not 
the source of validity for the present rule, but merely explains the subse
quent frequency of a ruling which in that application was before that time 
unnecessary. 

In only one jurisdiction has any clear sanction been given to a rule tlmt 
purties or other persons are disqualified to testify to their own intent or mo
ti,·e.6 In all others where the question has been raised there is a general 
repudiation of that notion in all its aspects. 

It remains to be noted that this sort of testimony, or any other whatever, 
to the fact of a person's intent or motive, is of course receivable only on the 
assumption that the intent or motive is a fact pel"Tllisaible to be proved under 
the substarztit'e law involved in the case. This assumption conditions the 

'4 E.g. by Sanderson, J., in People ~. Far
rell. 31 Cal. 576, quoted 8upra. 

• As in People 11: Ferguson. N. Y., quoted 
supra, and in other cases cited 8upra. 

• This is in Alabama. The rulings nrc ('01-

lected post, § 1966, in order to distinguish 

them from others concerning testimony to a 
third person's intent. and the like; the rulin~ 
in thnt jurisdiction on these topics are in hope
less confusion and exhibit an unprecedented 
narrow nrtificiality. 
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admissibility of all evidence (ante, § 2) and of this sort in particular. Hence, 
if for any reason of substantive law the person's intent or motive is not 
provable at all, it is not provable by such testimony. But rulings of that 
tenor are not rulings upon a question of evidence: 7 

1886, REED, J., in Browne v. Hickle, 68 Ia. 330, 333, 27 N. W. 276: "When it is material 
to determine the motive or intention with which an act was done, the testimony of the one 
doing the net, as to his motive or intention, is competent evidence. But... the 
questions to be determined [in this case} were whether the parties entered into a contract 
for the termination of the lease, and, if so, what were the terms and conditions of their agree· 
ment. These questions must be determined from the conduct and language of the parties 
during the agreement. If an agreement was entered into by the parties, the undertaking 
of the plaintiff thercin must be determined alone from what was said and done by him at 
the time. His secret motives or intentions are entirely immaterial. We think, therefore, 
that the Court properly excluded the evidence." 

From the ;resent question of evidence are also to be distinguished two 
other questions of evidence: (1) whether a person may testify to another 
person's intent or state of mind in general; this involves the principle of ade
quacy of sources of knowledge, examined elsewhere (post, § 661); (2) whether 
a person's testimony to another's intent or meaning or state of mind in general 
is excluded b~' reason of the Opinion rule; this is a question of complicated 
bearings, and is dealt with under the Opinion rule (post, § 1962). 

§ 582.) Testamentary Att~sting-Witness' Competency. Whether the per
son attesting a will is eligible to act as such is purely a question of the sub
stanth'e law applicable to the validity of wills. The object of the statute is 
not to determine the competency of persons called to testify to the will, but 
to secure the execution of the wiII under formalities of a specified sort.1 The 

7 The following cases wl'!l serve as examples 41 N. H. 174 (an uncommunicated intent to 
of the various ways in which a rule of sub- choose between two policies covering the same 
etantive law mny affect the solution: 1871. risk. excluded); 1860. People t'. Saxton. 22 
Columbus v. Dnhn, 36 Ind. 334 (rejecting tes· N. Y. 309 (rejecting testimony, hy one casting 
timony by the alleged dedicator of a street as an ambigUOUS ballot, as to his intention); 
to his intention); 1888. Ross v. State, 116 1870, Dillon r. Anderson, 43 N. Y. 236 (ex. 
Ind. 497, 19 N. E. 451 (rejecting testimony as eluding an un communicated intent. with ref· 
to one's intent to violate the law): 1902. erenre to a contract made). 
Donovan v. Driscoll, 116 Ia. 339. 90 N. W. 60 Add to these illustrations the cases which 
(by a son working for his father, as to his own invoh'e the question whether one charged with 
expectation of pay. excluded); 1859. Quimby slanderous or libellous utterance8 may testify 
v. Morrill, 47 Me. 470 (the intention of a prom. to his meaning intended: 1890. Townshend, 
isor to be bound was allowed to be asked about Slander & Libel. 4th cd.. § 139; ISS1. Od· 
by the opponent); 1844. Jones t'. Howland, gers. Libel & Slander. 1st Am. cd., p. 93; 
8 Metc. 385 (whether in addition to the fact of IS98. Newell, Libel & Slander. 2d ed., c. 15. 
knowledge of insolvency by the debtor, a § 22. 
distinct element, the intent to make a prefer. Compare also the analogous illustrations 
ence, need be shown); IS77. Peny v. Porter, arising under the limitations of the opim'on 
121 Mass. 523 (admitting evidence of a grant. 'rule and thl' parol evidence rule, posl, § 1971, 
or's intent, the issue being whether she had and §§ 2400--2478. 
been fraudulently misled into signing); 1895. § 582. I This was amply established in an 
Nash v. Minn. T. I. & T. Co., 163 Mas.~. 574, carly period of the statute's application. in 
40 N. E. 1039 (whether one making fnlse rep- luminous and classical opinions: 1746, Wynd. 
resentations intended to state n falsity); ham to. Chetwynd, 1 Burr. 425; 1765. Doe v. 
1844, Hibbard v. Russell, 16 N. H. 417 (ex- Hindson, Hinds v. Kersey (Eng.). 1 Day 41, 
eluding the secret intent of a person promising note; 1845, Taylor 11. Taylor. 1 Rich. L. 531. 
in words to pay a note); IS00, Gale 'V. Ins. Co.. 534. 
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will is required to be contained in writing, to be signed by certain persons, 
and to be signed in the presence of certain persons; if these rules are fol
lowed, the will is valid in form, and no one of the rules is more a rule of evi
dence than another (post, § 2456). 

Certain corollaries ensue from this principle and illustrate it. In the first 
place the rule of validity, requiring attestation by certain per8CYlZ8, remains to 
be satisfied, whether or not anyone of those persons appears as a witness. 
For example, the rule that certain of these persons must be called in prefer
ence to others to testify (post, § 1290) is a rule of evidence independent 
of the rule of validity, and may be dispensed with while the latter remains 
in full force. ~econdly, if one of them, appearing as a witness on the stand, 
is entirely qualified at the time of testifying, still his incompetency at the 
time of attesting renders the will invalid; though this part of the doctrine 
has been usually changed by statute.2 Finally, if one of these persons, when 
called to testify, is incompetent to do so, but was competent under the statute 
at the time of attesting, the will is nevertheless valid;3 the statute's object is 
satisfied when the execution takes places with the specified formalities; i.e. 
it prescribes a rule of substantive law, not of evidence. The consideration of 
these statutes, therefore, involving as they do the theory of the substantive 
law as to the validity of wills, would here be out of place.4 

§ 583. Voir Dire; Mode of Ascertaining Disqualification: (1) Time of 
Interest that Disqualifies. The doctrine of disqualification by Interest is noW 
of little practical consequence. It is applicable solely, and that only in a 
modified degree, to the statutory class of persons disqualified as survivors to 
testify against an opponent deceased or incapable, and even then in some 
only of the jurisdictions (ante, § 578). So far as the details of the old rule 
are concerned, by which are determined the time when the disqualifying 
interest is to exist and the mode in which its existence is to be ascertained, 
it will therefore suffice, for to-day's purpose, to call attention to the principles 

! Sometimes. as in Arizona. this is done by 182 Mass. 541. 66 N. E. 788; Miss. 1908. 
making a real rule of c\;dence. as by requiring Swanzy 11. Kolb. 94 Miss. 10. 46 So. 549 (opin-
corroboration: post. § 2066. ion by Whitfield. C. J.); ltf o. 1905. Mann 1'. 

31865. Sparhawk 11. Sparhawk. 10 All. 155. Balfour, 187 Mo. 290, 86 S. W. 103; 1920 • 
• The statutes affecting the subject may Yant 11. Charles. Mo. • 219 S. W. 572; Pa. 

be found by consulting the citations P08t. 1915. Johnson's Estate, Thompson's Appeal, 
§§ 1290, 1310, 1510, 2049-2051. 249 Pa. 339, 94 Atl. 1082; Vt. 1094. Wheel-

Consult the following opinions: Del. 1915. ock's Will. 76 Vt. 235. 56 Atl. 1013; Wis. 
Hudson 'V. Flood, 28 Del. 450. 94 At!. 760; 1920. Johnson's Estate. 170 Wis. 436, 175 N. 
Ill. 1907, Gump 11. Gowans. 226 Ill. 635, 80 W.917. 
N. E. 1086; 1909, Jones 11. Griesler, 238 Ill. Compare also the cases cited p08t, , 1510, 
183. 87 N. E. 295 (executor); 1909. Fearn n.4 ("credible" attesting witnesses). 
v. Postlethwaite. 240 Ill. 626, 88 N. E. 1057 (wife In a number of States, the statutes remov
of executor); Imi. 1908. Hillth. McColley, 171 ing the common-law disqualifications of wit
Ind. 91, 85 N. E. 772: 1909. Wisehart v. Ap- nesses at trials are particular to distinguish 
plegate, 172 Ind. 313. 88 N. E. 501; 1920. the present subject. and go on to provide 
Pfaffenberger v. Pfaffcnberger, 189 Ind. 507, (but superfluously) that "t1!e pro'o.;sions of the 
127 N. E. 766; Kan. 1904. Lanning 1'. Gay, 70 preceding sections shall not affect the law re
Kan. 353. 78 Pac. 810. 85 Pac. 407; Ky. 1903, lating to the attestation of the execution of 
Savage 11. Bulger,' . Ky. ,76 S. W. 361. last wills and testaments or any other instru-
77 S. W. 717; Mass. 1903, O·Connellll. Dow. ment"; e.o. Vt. Gen. L. 1917. , 1900. 
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already examined (ante, §§ 48:3-487) for testimonial qualifications in general, 
and to set forth summarily their application to the present subject by ap
proved passages of exposition from the period when the rules of interest were 

• 

in full force. And, first, of the 
(1) Time of Interest that Disqualifies. Ordinarily, the time when the wit

ness is called upon to testify is the time when his qualification must exist. 
But, in order to avoid the abl.l:;e of the rule against interested witnesses, 
exceptions to that principle were here recogn:zCl:"'!: 

1842, Professor Simon Greel/leaf, Evidence, § 418: "It has been laid down in general 
terms, that where one person becomes entitled to the testimony of anuther, the latter shall 
not be rendered incompetent to testify, by reason of any illterCJt 8ub8eque1ltly acquired in 
the event of the suit.l But though the doctrine is not now universally admitted to that 

- extent, yet it is well settled and agreed, that in all cases where the interest has been sub. 
sequently created by the fraudulent act of the adverse party, for the purpose of taking off 
his testimony, or by any act of mere wantonness, and aside from the ordinary course of 
business, on the part of the witness, he is not thereby rendered incompetent. And where 
the person was the original \\;tness of the transaction or agreement between the parties, 
in whol!e testimony they both had a common interest, it seems also agreed, that it shall not 
be in the power either of the witness, or of onp. of the parties, to deprh'e the other of his 
testimony, by reason of any interest subsequently acquired, e\"Cn though it were acquired 
without any such intention on the part of the witness, or of the party.2 . " If the 
subsequent interest has been created hy the agen('~' of the party producing the \\;tness, he 
is disqualified; the party having no right to complain of his own aet."3 

§ 584. Same: (2) Burden of Proving Disqualification. The burden of 
proving disqualification by interest is. upon the party objecting to the wit
ness. This was never doubted.l Although the state of the record might of 
itself serve to show the interest, still, so far as anything whatever needed to 
be done to make the interest apparent, it must be done by the objector. 

§ 585. Same: (3) of Proving Disqualification. So far as a mere 
reference to the record of the cause does not suffice, the objector finds two 
sources of evidence available, first, evidence of the ordinary sort (from other 
persons), and secondly, the witness' own answers, either on his general exam
ination or on a special preliminary examination (" 'Voir dire") had for the 
purpose: 

1746, L. C. fuR.1)WICKE, in Lord I.nrJat'8 Trial, 18 How. St. Tr. 585, 597, 730: "The 
party objecting may either put it to the oath of the \\;tness produced or call witnesses to 
prove it. If he puts it to the oath of the witness produced, then he is concluded a3 to the 
point of competency by the answer he gives, unless the other side consents to waive that." 

§ 583. I "See Bent v. Baker. 3 T. R. 27, 
per Ld. Kenyon, and Ashhurst. J.; Barlow v. 
Vowell, Skin, 586, per Ld. Holt; Cowp. 736: 
Jackson v. Rumsey, 3 Johns. Cas. 234. 237." 

For a deposition, the time of trlking it is 
the material time, and suhsequent interest 
acquired before trial does not exclude: 1862. 
Cameron v. Cameron, 15 Wis. I, 5 (subse
quent marriage to a party). 

Compare the cases cited P08t, § 1409 (de
ponent disqualified by interest). 

2 .. Forrester v. Pigou, 3 Camph. 381: 1 
Stark. Evid. 118; Long v. Bailie, 4 S. & R. 
Pa. 222; 14 Pick. Mas~. 47; Phelps v. Riley, 
3 Conn. 266. 272; R. v. Fox. 1 8tl'<I. 652." 

• .. Havill v. Stephenson, 5 Bing. 493." 
§ 584. I 1843, Densler v. Edwards, 5 Ala. 

34 (citing cases); 1886. Hill v. Helton, 80 id. 
532. 1 So. :340; 1903, Terr. v. Cheong K wai, 
15 Haw. 280 (wife). 

1026 



§§ 575-587] INTEREST § 585 

1801, Mr. Peake, Evidence, 186: "When a witness was liable to any objection on ac
count of interest, etc., the old rule was to examinc upon the 'voire dire' as to his situation 
or call other witnesses to prove the fact which rendered him incompetent. The party 
against whom he was produced had his election which of these modes he would pursue; but 
he could not adopt both; and if the witness denied his interest, no other evidence could after
wards be produced to prove it, for the purpose of rendering him incompetent." 

1842, Professor Simon Greenleaf, Evidence, §§ 42·1, -1.2:3: "A witness is said to be 
examined upon the 'voire dire', when he is sworn and examined as to the fac·t whether he is 
not a party interested in the cause.! And though this term was formerly and more strictly 
applied only to the case where the witness was sworn to make true answers to such questions 
as the Court might put to him, and before he was sworn in chief, yet it is now extended to 
the preliminary examination to his interest, whatever may have been the form of the oath 
under which the inquiry is made. . • . The mode of proving the interest of a witness 
is either by his own examination, or by evidence' aliunde.' But whether the election of 
one of these modes will preclude the party from afterwards resorting to the other, is not 
clearly settled by the authorities. If the evidence offered' aliunde' to prove the interest 
is rejected, as inadmissible, the witness may then be examined on the' voir dire.' 2 And if 
the witness on the 'voir dire' states that he does not know, or leaves it doubtful whether he 
is interested or not, his interest may be shown by other evidence.3 It has also been held, 
that a resort to one of these modes, to prO\'e the interest of the witness on one ground, does 
not preclude a resort to the other mode, to proyc the interest on another !:round.4 And 
where the objection to the competency of the witness is founded upon the evidence already 
adduced by the party offering him, this has been adjudged not to be such an c1ection of the 
mode of proof, as to preclude the objector from the right to examine the witness on the 'yoir 
dire.' 5 But, subject to these modifications, the rule recognized and adopted by the gen
eral current of authorities is, that where the ohjeeting party has undertaken to proye the 
interest of the witness, by interrogating him upon the 'voir dire', he shall not, upon failure 
of that mode, resort to the other to proye facts, the existence of which was known when the 
witness was interrogated.s The party, appealing to the conscience of the witness, offers 
him to the Court as a credible witness; and it is contrar.lT to the spirit of the law of e\'idence, 
to permit him afterwards to say, that the witness is not worthy to be believed. It would 
also yiolate another rule, by its tendency to raise collateral issues.7 Nor is it deemed rea-

§ 585. I "Termes de la Ley. Verh. l'oycr 
dire. And sec Jacobs v. Laybourn. 11 M. & 
W. GS5. where the nature and usc of an c:,:
I1mina lion upon the voir dire arc stated and 
explained h:; Ld. Abingcr. C. B." 

• "l\lain r. Newson, Anthon's Cas. 13. 
But a witlll!"~ cannot be excluded by proof of 
his own admis~i()n that he was interested in 
the suit: Bates 1'. Ryland. 6 Alabama R. 6GS; 
Picrt'e I'. Chase. 8 Mass. 487. ,188; Commoll
w~alth v. Waite. 5 Mass. 261; George r. Stubbs. 
1a Shep!. 243." 

3 "Shannon v. The Commonwealth, 8 S. 
& R. 444; Galbraith v. Galbraith. 6 Watts 
112; B:mk of Columbia v. Magruder. 6 Har. 
& J. 172." The Court may hear additional 
e\'idence; 1903. White Memorial Home v. 
Hael,!:. 2(J.! lll. 422. 68 N. E. 5G8. 

• "Stebbins 1'. S .. ckett. 5 COlln. 258." 
• "Bridge 1'. Wellington. ll\In.~s. 221. 222." 
• .. In the old books. ilt<'luding the earlier 

editions of Mr. Starlde's and 1\lr. Phillips's 
Treatises 011 E\"iden('c. the ru!,' is dC:lrly laid 
down. that after all examinat.ioll upon the 
• voir dire', no other mode of proof call in any 

case be resorted to; excepting only the case. 
where the interest was de\'elo[Jcd in the course 
of trial of the issue. But in the last editions 
of those works it is said. that' if the witncss 
discharge himself on the "\"oir dire", the party 
who objects. may still support his objection 
by evidence'; hut no authority is cited for 
the position: 1 Stark. E,;d. 124; Phil. & 
Am. on ·Evid. 149; 1 Phil. E\"id. 154. Mr. 
Starkie had pre\"iously added these words
• as part of his own case' (sec 2 Stark. Evid. 
p. 756, 1st cd.); and with this qualification 
the remark is supported by authority. and :s 
eorrect in principle. The American Courts 
have followed the old English rule. as stated 
in the text: Butler v. Butler. 3 Day 214; 
Stebbins v. Sackett, 5 Conn. 258. 261; Chance 
v. Hine. 6 Conn. 231 ; Welden v. Buck. Anthon's 
Cas. 9; Chatfield v. Lathrop, 6 Pick. 418; 
E"uns v. Eaton, 1 Peters C. C. 322." 

7 "The question of competency is a collat
eml question; and the rule is. that when a 
witness is asked a question upon a ;,ollateral 
"oint. his answer is final, and cannot be ('011-

tradicted; that is, no collateral evidence is 
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sonable to permit a party to sport with the conscience of a v.;tness, when he has other proof 
of his interest. But if evidence of his interest has been givE"n 'aliunde', it is not proper to 
examine the witness, in order to explain it away.'" 

• 

§ 586. Same: (4) Time of Making Objection. The general principle 
(ante, §§ 18, 486) is that an opponent must object at. the ti11W of the offering 
of the witness, and that if he alLOWS this time to go by, though aware of the 
ground for objection, he should be treated as waiving the objection. This 
principle, as applied to interested witnesses, seems to have been substantian~' 
repudiated in modern times in England, :;0 that no limitation of time remains 
for the objection, so long at least as the witness is still on the stand. But 
the orthodox principle was preserved by the American Courts: 

1801, Mr. Peake, Evidence, 186: "(The old rule was that] if he appeared to be incom
petent, either by his own examination on the' voire dire' or hy other evidence, the objection 
was immediately made i for if not taken before he was sworn in chief, it was considered as 
too late after he had becn examined by the party calling him and cross examined by the other 
side. But the modern practice is to swear the \\;tness in chief in the first instance, and if 
v.t any time during the trial it be discovcred that he is in a situation which renders him in
lompetent, it is then time to take the objection." 

1843, L. C. B. ABINGER, in Jacobs v. Layborn, 11 M. W. 685, 692: "A counsel who knows 
of an objection to the competency or a witness may very fairly say, 'I will lie by, and see 
whether he will speak the truth i if he does not, I will exclude his e ... ;dence.' I see no hard
ship or injustice at all ill that course. . .. In other words, an examination on the 
• 'Voir dire' may be instituted at any period of the examination." 

1842, Professor Simon Greenleaf, Evidence, § 421. "In regard to the time of taking 
the objection to the competency of a witnesl> on the ground of interest, it is obvious that, 
from the preliminary nature of the objection, it ought in general to be taken before the 
witness is examined in chief. If the party is aware of the E"xistence of the interest, he \\;1I 
not be permitted to examine the witness, and afterwards to object to his competency, if he 
should dislike his testimony. He has his election, to admit an interested person to testify 
against him, or not j but in this, as ill all other rases, the election must be made as soon as 
the opportunity to make it is presented; and, failing to make it at that time, he is presumed 
to have waived it forever.1 But he is not prevented from taking the objection at any time 
during the trial, provided it is taken as soon as the interest is discovered.2 Thus, if dis
covered curing the examination in chief by the plaintiff, it is not too late for the defendant 

admissible (or that purpose. But if tbe e\i
dence. subsequently given upon tbe mattP.r 
in issue. should also prove the witness inter
ested. his testimony may well be stricken out. 
without \iolating any rule: Brockbank 1). 

Anderson. 7 Man. & Gr. 295. 313." 
• .. Mott 1). Hicks. 1 Cowen 513; Evans 

17. Gray. 1 Martin N. 8. 709"; 1902. Dowdy 
17. Watson. 115 Ga. 42, 41 S. E. 266. 

For the rule that the original 0/ a document 
showing interest need not be produced 01':1 the 
.oir POst. i 1258. 

, I .. Donelson 17. Taylor, 8 Pick. 390. 
392; Belcher». Magnay. 1 New Pro Cas. 110" ; 
but see Jacobe 1). Laybourn, IlUpra. (or the 
modern English rule contra. 

For modern American applications o( the 
rule, see the following: 1892. Benson I). U. S. 
146 U. S. 325. 332; 1863. Leslie I). Sims. 39 

Ala. lUI; 1882. Binford 17. Dement. 72 Ala. 491 ; 
1909. Chicago Title &: T. Co. II. Sagola 
L Co.. 242 Ill. 468. 90 N. E. 282; 1903. 
Slattery"'. Slattery. 120 la. 717. 95 N. 
W. 201; 1898. State v. Downs. 50 La. An. 
694. 23 So. 456; 1903. Summerlin I). R. Co .• 
133 N. C. 550. 45 S. E. 898; 1895. Pillow 'I). 

Im;Jr. Co .• 92 Va. 144. 23 S. E. 32; 1897. 
Spence 17. Repass. 94 Va. 716. 27 S. E. 583. 

I .. Stone 17. Blackburn. 1 Esp. 37; 1 Stark. 
Evid. 124; Shmtlifr 17. Willard. 19 Pick. 202. 
Where a party has been fully apprised of the 
grounds of a witness's incompetency by the 
opening speech of counsel, or the examination 
in chief of the witness. doubts have been en
tertained at nisi prius. whether an objection 
to the competency of a witness can be post
poned: 1 Phil. Evid. 154, note (3).'~ 
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to take the objection.' But if it is not discovered until after the trial is concluded, a new 
trial wlll not, for that cause alone, be granted; 4 unless the interest was known and concealed 
by the party producing the witness.6 The rule on this subject, in criminal and civil cases. 
is the same.s Formerly, it was deemed necessary to take the objection to the competency 
of B witness on the' voir dire'; and if once sworn in chief, he could not afterwards be objected 
to, on the ground of interest. But the strictness of this rule is rela.'ted; and the objection 
is now usually taken after he is sworn in chief, but previous to his direct examination. It is 
in the discretion of the Judge to permit the adverse party to cross-examine the witness, as to . 
his interest, after he has been examined in chief; but the usual course is not to allow 
questions to be asked upon the cross-examination, which properly belong only to an exam
ination upon the' voir dire.' 7 But if, not,,;thstanding every ineffectual endeavor to ex
clude the witness on the ground of incompetency, it afterwards should appear incidentally, 
in the course of the trial, that the witness is interested, his testimony will be stricken out 
and the Jury will be instructed wholly to disregard it.s The rule in Equity is the same as 
at Law; 9 and the principle applies with equal force to testimony given in a deposition in 
\\Titing, and to an oral examination in Court. In either case, the better opinion seems to 
be, that if the objection is taken as soon as may be after the interest is discovered, it "ill be 
heard; but after the party is • in modi'. it comes too late.10 One reason for requiring the 
objection to be made thus early is, that the other party may have opportunity to remove it 

3 •• Jacobs v. Laybourn. 11 M. &: W. 683. with full knowledge oC an objection to his com
And see Yardley ~. Arnold. 10 M. &: W. 141; petency. the Court will not ullow the objection 
6 Jur. 718.", to be taken at the hearing: Flagg~. Mann. 

• "Turner ~. Pearte. 1 T. R. 717; Jackson 2 SlImn. 487." 
• 

v. Jackson. 5 Cowen 173." • "Swift v. Dean. 6 .Johns. 523. 538; 
• "Niles~. Brackett. 13 !\lass. 378." N"eedham v. Smith. 2 Vern. 463; Vaug!Jan 
• "Commonwealth v. Green. 17 Mass. r. Worrall. 2 Swanst. 400. In this case. 

538; Roscoe's Crim. Evid. 124." Lord Eldon said. that no attention could be 
7 .. Howell r. Lock. 2 Camp. 14: Odiorne given to the e\·idence. though the interest were 

~. Winkley, 2 GaUis. 51; Perigal v. Nicholson. not disco\'ered until the la~t question. after 
1 Wightw. 64. The objection that the witnes., he has been . cro8S-Cxamined to the bone.' 
is the real plaintiff. ought to be taken on the .. See Gresley on Evid. 234-236; Rogers v. 
~oir dire: Dewdney Il. Palmer. 4 M. &: W. Dibble. 3 Paige 238; Town 1'. Keedham. id. 
664; 7 Dowl. 177. 8. c.'·; 1905. Vickery v. 545. 552: Harrison~. Courtuuld. 1 Russ. &: 
State. 50 Fla. 144, 38 So. 907 (the trial Court M. 428; Moorhouse Il. De Passou. G. Cooper. 
in discretion may let all the witnesses be sworn Ch, Cas. 300; 19 Ves. 433. 8. c. See also Ja
to testiCy. and postpone their 'voir dire' ex- cobs Il. Layboum. 7 Jur. 562. 11 1\'1. &: W. 
amination till each one is called). 685." 

! "Davis v. Barr. 9 S. &:. R. 137; Schillen- 10 .. Donelson Il. Taylor. 8 Pick. 390. 
ger Il. McCann, 6 Greenl. 364; Fisher v. Wi!- Where the testimony is by deposition. the ob
lard. 13 Mass. 379; Evans t'. Eaton. 1 Peters jection. if the interest is known. ought regu
C. C. 338. 4 Fed. 559; Butler~. Tufts. 1 Shepl. lnrly to be taken 'in limine'; and the cross-
302; Stout Il. Wood. 1 Black!. 71; Mitchell examination should be made • de bene esse'. 
Il. Mitchell. 11 G. &: J. 388. ..... under protest. or with an express resen'ation 

"The same rule seems applicable<t6 all the of the right of objection at the trial; unless 
instruments of evider . e. whether oral or writ- the interest of the witness is d<:\'cloped 
ten; Scribner v. M i..aughlin. 1 Allen 379; incidentally. in his testimony to the merits. 
and see Swift v. Dean. 6 Johns. 523. 536; But the practice on this point admits of COII

Perigal v. Nicholson. Wightw. 63; Howell Il. siderable latitude. in the discretion of the 
Lock. 2 Campb. 64; Needham v. Smith. 2 JUdge: United States r. One Case of Hair 
Vorn.464. Pencils. 1 Paine 400. 15 Fed. 924: Talbot r . 

.. In ono case. however. where the examina- Clark, 8 Pick. 51; Smith~. Sparrow. 11 Jur. 
tionoCawitnesswasconeluded.andhewasdis- 126; The Mohawk Bank Il. Atwater. 2 Paige 
missed Crom the box. but was afterwards re- 54; Ogle v. Pelaski, 1 Holt's Cas. 485; 2 Tidd's 
cnlled by the Judge. for the purpose oC asking Pro 812." 
bim a question. it was ruled by Gibbs. C. J.. In Missouri. Ii is a waiver 
that it was then too late to object to his com- as to new matter only: 1907. McCune 1'. 

petency: Beeching V. Gower. 1 Holt's Cas. Goodwillie. 204 Mo. 306. 102 S. W. 997. 
313; and see Heely v. Barnes. 4 Denio 73. .. As to the mode of taking the objection 

.. And in Chancery it is held. that where a in Chancery. sec 1 Hoffm. Chan. 489. Gass V. 

witnces haa been cross ezamined by a party. Stinson, Sumn. 605." 
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§586 TESTIMONIAL QUALIFICATIONS [CHAP. XXIII 

by a release; which is always allowed to be done, when the objection is taken at any time 
before the examination is completed.11 It is also to be noted as a rule, applicable to all 
objections to the reception of evidence, that the ground of objection must be distinctly 
stated at the time, or it will be held vague and nugatory." U 

1877, STAPLES, J., in HO'fd v. Colbert, 28 Gratt. 49, 54: "The authorities leave no room 
for doubt; they hold that if the party be aware of the existence of the interest, he will not 
be permitted to examine the witness and afterwards to object to his incompetency if he 
should dislike his testimony." 

§ 587. Same: (5) Judge, not JUI'1, to det6ulline Disquallftcation. The fol. 
lowing passage has no doubt often served to influence judicial rulings: 

1842, Professor Greenleaf, Evidence, § 425: "The question of interest, though involv
ing facts, is still a preliminary question, preceding, in its nature, the admission of the testi
mony to the Jury. It is therefore to be determined by the Court alone, it being the prov
ince of the Judge, and not of the Jury, in the first instance, to pass upon its sufficiency. I 
. .. In determining the question of interest, where the evidence is derived 'aliunde', 
and it depends upon the decision of intricate questions of fact, the Judge may, in his discre
tion, take the opinion of the Jury upon them. And if a witness, being examined on the 
'voir dire', testifies to facts tending to prove that he is not interested, and is thereupon 
admitted to testify; after which opposing evidence is introduced, to the same facts, which 
are thus left in doubt, and the facts are material to the issue; the evidence must be weighed 
by the Jury, and if they thereupon believe the witness to be interested, they must lay his 
testimony out of the case." 2 

But it is necessary to point out that the doctrine of the last sentence in this 
passage is unsound. When the judge has ruled upon admissibility, all ques
tion of a rule of-law is at an end.3 The jury cannot again apply the rule of 
admissibility. If they reject a witness' testimony, it is not because they find 
him to be ineligible by the technical rules of interest, but merely because on 
the whole they do not believe him. The fallacy of the above doctrine has 
been elsewhere sufficiently considered in other applications (ante, §§ 487, 
497; post, §§ 861, 1451,2550). 

II "Tallman v. Dutcher, 7 Wend. 180; 
Doty v. Wilson, 14 Johns. 378; Wake v. Lock, 
5 C. & P. 454." 

II "Camden v. Doremus, 3 Howard 515, 
530; Elwood v. Deifndorf, 5 Barb. S. C. R. 
398; Carr v. Gale, Daveis, R. 337,2 Fed. 434." 

For depositions. see the additional cases 
cited under the general principle ante, § 18. 

§ 687. I "Harris v. Wilson, 7 Wend. 57." 
• "Walker v. Sawyer, 13 N. H. 191"; 1902, 

Dowdy v. Watson, 115 Ga. 42, 41 S. E. 266 
(the trial judge. on objection, should deter
mine the facts by a preliminary esamination, 
though he may in his discretion submit the 
question to the jury). 

I 1843, L. C. B. Abi!lger, in Jacobs II. Lay
bourn, 11 M. & W. 685, 691 (" When a man is 
examined on the voir dire, the C1:amination is 
only to satisfy the conscience of the judge, the 
jury having nothing to do with it"). 
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§§ 600(620) BOOK I, PART I, TITLE II § 600 

• 

SUB-TITLE I (continued): TESTIMONIAL QUALIFICATIONS 

TOPIC III (continued): EMOTIONAL CAPACITY 

SUB-TOPIC B: MARITAL RELATIONSHIP AS A TESTIMONIAL DISQUALIFI
CATION 

XXIV 

1. In General 

§ 600. History of the Rule; No othel' 
Family Relationship disqualifies. 

§ 601. Policy of the Rule. 
§ 602. Same: Statutory Alterations .. 
§ 603. TheoryoftheCommon-LawRule; 

Relationship, not Property Interest, ex
cludes. 

§ 604. Waiver; Sundry Principles dis
criminated. 

2. Who is e~cluded as a Spouse? 

§ 605. Mistress; Bigamous Marriage. 

3. On whor!; behalf is a Spouse 
e~cluded? 

§ 606. General Principle. 
§ 607. Interest in the Cause; Nominal 

Party. 
§ 608. Same: of Statutes qualify-

ing Parties and Interested Persons. 

§ 609. Co-defendants. 
§ 610. Death and Divorce. 

• 
4. Exceptions to the Rule 

§ 612. Necessity, as creating Exceptions 
at Common Law (Injuries to the Wife, 
Bailments, Account-books, etc.). 

§ 613. Statutory Exceptions: (1) Joint 
Parties; Effect of Statutc making Parties 
competent. 

§ 614. Same: (2) Sep'arate Estate. 
§ 615. Same: (3) WIfe as if Unmarried. 
§ 616. Same: (4) Agents. 
§ 617. Same: (5) Family Desertion. 
§ 618. Same: (6) Sundry Statutory 

Provisions. 

5. Statutory Abolition 

§ 619. Statutory Abolition of Interest 
Disqualification docs not impliedly remove 
Marital Disqualification. 

§ 620. Statutory Express Abolition. 

1. In General 

§ 600. of the Rule; No other Family Relationship disqualifies. The 
history of the disqualification by marital relationship can better be examined 
at the same time with the privilege based on the same relationship (post, 
§ 2227). It suffices to observe here that the disqualification first comes into 
notice about or just before the recognition of interest in general as a disquali:
fication, , that is, the time of Sir Edward Coke's First Institute, 1628. It is 
easy to see that whatever considerations were then moving to create the one 
disqualification might cooperate to cause the other, although no directly 
common origin or association appears in the precedents. 

But the singularity is that other grounds of disqualification which would 
naturally be linked with the present one, and were recognized as unquestionably 
united with it in the two other legal systems of the time the Roman civil 
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and the ecclesiastical law 1 failed wholl~' of recognition in any respect in our 
own law, namely, the ground of filial or paternal relationship and of domestic 
dependency. That 8ervant Ilnd master were admissible for each other was 
always the ]aw.2 That Jather and 8071, as well as other famil~' relations, were 
admissible for each other was never doubtful; though the objection was in 
the beginning frequently raised (upon the analogy, probably, of the civil and 
the ecclesiastical rules).3 This anomaly is difficult to explain. It may 
perhaps be attributable to nothing more than the scholastic reasoning, peculiar 
to the times, which sufficed for Coke's mind, namely, the legal identit~· of the 
two spouses (p08t, § 601). This theor~', which of course did not apply to the 
parental relationship, assimilated the' wife to the husband, and thus made 
her share his disqualification (ante, § 575). 

§ 601. Policy of the Rule. In considering the reasons upon which the 
rule rests and the policy of altering it, the distinction must be kept in mind 
between the incapacity of the one spouse to testify for the other and the 
privilege not to testify again3t the other. This distinction (more amply 
examined P08t, § 2228) warns us that we ar~ here considering only the rea
sons for disqualifying them when voluntarily coming forward in favor of 
each other, reasons quite independent of those affecting the prh'i!ege of 
not being compellable or allowable to testify against each other. 

(1) The earliest reason to be met is a piece of metaphysical fiction, and 
calls for no attempt to answer it: 

1628, Sir Edward COKE, Commentary upon Littleton, 6 b: "It hath been resol\'ed by 
the justices that a wife cannot be produced either for or against her husband, quia .YlllZt 

dua anima! in carne una." 

(2) A second reason, later advanced, was the marital -identity of i1derest, 
i.e. the same reason that sufficed for interested persons in general: 

Ante 1726, Chief Baron GIl,BERT, Evidence, 133: "The second corollary to this general 
rule [of exdusion from interest} is that husband and wife cannot be admitted to be wit. 
nesses for or against each other; for if they swear for the benefit of each other, they are 
not to be believed, because their interests are absolutely the same, and therefore they 
can gain no more credit when they attest fo'J' each other than when any man attests for 
himself." 

§ 600. 1 For these rules, see the quotations 
ante. ,575, n. They obtained in Louisiana. as 
a follower of the civil law, under the original 
code o( that State (§ 2260); but have since 
been abolished; Rev. Civ. C. 1920, § 2282. 
Rev .. L. 1915, , 1191. 

I Citations ante,r', 575, pasaim (history of 
disqualification by Interest). 

I England: 1630, Moor's Case, Hetley 137 
(" Hutton said, there can be no exception to the 
witness who is cozen to the party. to hinder his 
evidence in our law; to which all ag,eed"); 
Ante 1635, Hudson, Treatise of th" Star 
Chamber, pt. III, § 21. in Hargr. Collect. Jurid. 
205 ("The 80n may be a witness (or the fa
~r·er"); Ante 1726, Gilbert. Evidence, 133 

("But no other relation is excluded. because no 
other relation is absolutely the same in interest. 
But by the civil law. servants and children were 
excluded because the parents and masters had 
absolute power over them. and therefore under 
that law they swore with manifest interest to 
themselves"); 1727, Dalton. The Country 
Justice, 2d ed., c. 164; 1752. R. v. Oakhamp. 
ton, 1 Wilson 332. Sayer 45. McNally. E\·i. 
dence, 182 (" Mere relationship, how ncar 
!lOOver the relation may be, does not go to the 
competency of a witness"). 

United SI4lu: 1904. Brown 17. State. 142 
Ala. 287, 38 So. 268 (fatlier); 1848. N. Y. 
CommiSB.lolicrs' Report (quoted ante, § 576). 
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This reason is a plausible one, and serves well enough for most situations at 
common law, where the wife's property interests in her husband's estate 
would place her equally under the disqualification of an interested person, 
and 'vice versa.' But the theory fails when push~d to extremities; for the 
disqualification prevailed, b~ .. general acceptance, even where their property 
interest$ were wholly independent (post, § 603). 

(3) There must be, then, some further reason; and this, naturally, is 
the supposed bia$ of affection, that partisanship which may, ordinarily, 
be assumed from the very existence of the marital relation: 

1854, SAMUELS, J., in John8ton v. Slater, 11 Gratt. 321, 323: "From the intimate re
lation between husband and wife, and from the strong bias of feeling towards each other, 
the law has provided that neither shall be a witness in regard to any subject in which 
the other is interested." 

(4) But still a fourth reason fantastic enough has been advanced, 
analcgous to that which has been advanced for the privilege (post, § 2228) 
and ~'et different in its origin, namely, the danger of that disturbance of 
marital peace which might occur if the wife, being a\'ailable for the husband, 
should be e~1Jected by him to come forward and perjure herself: 

1860, SARGENT, J., in Kelley v. Proctor, 41 N. H. 139, 142: "We believe that the true 
reason why a wife should not be allowed to testify either.for or against her husband at 
common la,\' has always been a sort of compound reason, founded partly in interest, to be 
sure, and the identity of the persons, but partly also upon conditions of public policy .... 
We think that considerations of public policy the fear of sowing dissensions between 
man and wife, and of occasioning pt!rjury . .. are equally satisfactory reasons why 
they should not be alluwed to testify in each other's favor. It is to be feared that in 
some instances, if not in many, if it were understood that a wife could testify for her 
husband but not against him, where the husband has the misfortune to be litigious and 
the still greater misfortune to be unprincipled, that the wife would find herself called 
upon too often to choose between her duty to her God and the requirements of (not to say 
her duty to) her husband, -- between violating the obligations of her oath and incurring 
the displeasure of him whom she has promised to love, honor, and obey." 

(5) And, finally, since a wife, if called by her husband, must be sub
jected to a cross examination which might call for truths unfavorable to his 
cause, the same danger (whatever it amounts to) here recurs again, with 
such added and similar dangers (from telling the truth against him) as the 
privilege (post, § 2228) is designed to forefend. 

What, then, of these various reasons? Is there any soundness in them? 
As to the first, no onc has eyer thought it worth either defending or an-

• swerlllg. 
The second does not even adequately explain the law; but, so far as it 

does, it stands or falls by its prototypes, the reasons for disqualification 
by interest in general .. which are now universally repudiated (ante, § 576). 

The third reason is nothing more than the second in another variety i.e. 
the supposed danger of falsification by a witness subject to the bias of marital 
affection, instead of the bias of pecuniary interest; and it can hardly be 
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contended that the danger in this fo~m is difl'erent enough in degree to O\'eJ'
ride the arguments applicable in opposition to the other form (anie, § 570). 
In short, the possibility of falsification by wife or husband is no more a reason 
for exclusion than the same possibility by a person pecuniarily interested; 
and the objectionable inconsistencies and irrational quibbles which disfigured 
the rule are as much apparent in the one form as in the other. 

The fourth argument, based 011 the ground of possible dissension, is open to 
the objections, first, that it is a mere apprehension, not worthy of considera
tion as appreciable; secondly, that it deprives honest causes of upright testi
mony for the sake of preyenting dishonest causes from using false testimony; 
thirdl~', that it attempts to distort the natural rules of tcstiJl1on~' for the sake 
of preventing marital infelicities which either ought to be othcrwise and 
more directly remcdicd, or else rest upon such deep-seated causes that it 
is useless to expect to remedy them by legal interference. In other words, 
where the husband of the supposed unprincipled sort exists, the attempt to 
regulate his daily domestic tyranny by the casual application of a rule of 
evidence is ridiculous; and, beyond this, to build up, for all families not so 
afflicted, a rule of uniyersal deprivation having this abnormal type of mascu
line Borgia for its basis, is to go to fantastic extremes of caution. 

Finally, the possibility of ad\'erse testimony on cross-examination is an 
objection which need not bc entertained on behalf of one who has himself -
by hypothesis called his wife in his favor; he desires to use her tegtimon~', 
and may be therefore supposed to accept the risk of unwelcome results on 
cross-examination. The law cannot pIOperly refuse him the right to her 
testimony on account of a risk which he himself is willing to assume. Add 
to all this, that the rule is equally open to all those general objections which 
weigh against the rule of disqualification b~' interest (an ie, § 576). 

In the following passages are expounded the chief of the foregoing answers: 1 

1852, EnLE, J., in Slaplelon v. Crofla, 18 Q. B. 367, 377: "If the question be con
sidered with reference to the interest of truth, it is clear the exclusion of essential in
formation as a means for finding truth is ahsurd. It is not doubted that wives often 
possess essential information as to matters within the usual province of a wife, and as to 
those conducted hy her as agent for her husband, and as to those which she happened to 
witness. If essential witnesses are excluded, there is the certain evil of deciding without 
knowledge, and there is the probable evil of shaking confidence in the law .. " The idea 
that husbands would generally suborn their wives to pcrjmy, and persecute them if they 
spoke truth, is to my mind unworthy of the time.. There is no reason to suppose that 
wives, if admitted, would be worse treated in respect of their testimony than in respect 
of any other part of their conduct, or be more prone to untruth than any other class of 
witnesses; and if, by reason of the exclusion of the wife, the husband has to suffer an 
adverse judgment contrary to the truth, and [therefore to suffer) the consequent loss, he 
would dissent with much reason from the zealous declarations that such II mean for pro-

§ 601. 1 The arguments arc more fully VII. p. 480); Circa 1823. Livingstoll. Intro
presented in tho following works: 1828, Bcn- duetory Heport to the Code of Evidence 
tham, Rationale of Judicial Evidence. hook IX. (Works. ed. 1872, I, 452 if.); 1860, Appleton, 
pt. IV, ch. V, § 4 (Works, Bowring's cd., n\. Eddence. c. IX. 
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tecting the peace of his family and the ~anctity of his marriage was better than adminis
tering the law according to truth." 

1853, Engli~1! Comllzon Law Practice Commission, Second Report, 11: "The highly 
satisfactory result of these more enlarged views [represented by the abolition of disquali
fication by interest in general] induces us to consider whether an exception preserved 
by the late statute, namely, the exclusion of husband and wife as witnesses for or against 
each other, may not he abolished. . .. The incompetenc'y of husband and wife to be 
witnesses for one another is said to rest on three grounds: 1st, Identity of interest; 
2d, the consequent danger of perjury; 3d, the policy of the law, which, as it is said, 
. deems it necessary to guard the security and confidence of private life, even at the risk 
of an occasional failure of ju~tir.e', and which rejects such evidence, because its admission 
would lead to domestic disunion and unhappiness. The first two grounds are manifestly 
no longer tenable, since the parties to suits have heen themselves mode competent to give 
('vidence. It remains to he considered how far the third ground should be al10wed to 
!xc\ude testimony which may be essential to justice. In the first place, it seems clear . 
that no disturbance of domestic happiness need be apprehended from permitting husband 
and wife to call""ne another as witnesses. The evidence may in many cases be indispen
sable. A wife often keeps her husband's books, conducts his business in his absence, pays 
or receives money for him. Even in matters in which she may take a less active part, her 
testimony may be the only one to prove facts essential to the vindication of her husband's 
rights, or it may be valuable as confirmatory of the evidence of other witnesses: so, the 
testimony of the husband may be material to the wife in matters relating to her separate 
estate, to the proof of hel' coverture, if sued as a feme sole, and the like. It seems diffi
cult to assign any reason why the law should be mO:'e tender of the domestic happiness of 
married persons than they are themselves dispo~~d to be; the only danger that can be 
suggested is, that evidence might be extracted from the witness, by the adverse party, 
prejudicial to the interest of the married plaintiff or defendant. and that some bitterness 
of feeling might arise in consequence; but of the probability of such a result the mar
ried couple are themselves the best judges. Should any fact be thus brought to light 
which would otherwise have remained unproved, the interests of truth will be thereby 
promoted, and any transient interruption of conjugal harmony from such a circumstance, 
or from disappointment occasioned by the evidence falling short of what was expected, 
would be a trifling evil compared to the mischief which must result from the exclusion of 
testimony essenti:d to the ends of justice and truth." 

§ 602. Same: Sta.tutory Altera.tions. The validity of this misguided rule 
of the common law could not long have remained unquestioned, as soon as 
any discussion was raised regarding the propriety of the general rules for 
competency of witnesses. 

In England, Bentham launched against the rule his well-merited invectives, 
and in this country they were presented in the treatises of Lh'ingston and of 
Appleton. The first step was taken in England as early as 1846, when husband 
and wife were made admissible in the county courts. l Then in 1853, after 
parties and interested persons had been made competent,2 husbands and wives 
were made admissible in civil cases, except for proceedings founded on adultery.3 
This exception in ch·n cases was removed in 1869;4 and finally, the incom
petency in criminal cases was abolished in 1898.5 

§ 602. I St. 9 &: 10 Viet. c. 95. 
2 The statute of 1851. 14 & 15 Viet. c. 99. 

§ § 2, 3, had been held not to remove by impli
cation the marital incompetency. 

• St. 16 &: 17 Vict. c. 83, § 4. 
, St. 32 & 33 Vict. c. 68, § 3. 
• St. 61 & 62 Vi(!t. c. 3G, § 1. All these stat

utes Ilrc set forth artie, § 488. 
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In Canada, marital disqualification is removed, for criminal cases 
throughout the Dominion, and for civil cases in most of the jurisdictions. 

In the United States, thc progress has been, in most jurisdictions, equally 
slow, and in some cven slower. Furthermore, it has been made in very 
similar stages, that is, the marital disqualification has usually not been 
recognized as outgrown until after the disqualification of parties and interested 
persons had been removed, and the recognition has been given force in civil 
cases earlier than in criminal cases. Thesedistinctionsseemi to be somewhere 

, 

obscurely rooted in the subject, so that the instant apprehension of the un-
soundness of all of these limitations has seldom been found. 

No vestige of these outworn rules now remains, in most jurisdictions. 
In a few, the common law rule is still sanctioned b~' statute for civil cases 
only; and a few show the H bad eminence" of preserving this cruel anti
quated injustice in criminal cases.6 

It is therefore necessary to consider, under each part of the subject, first, 
the scope of the rule at common law, and, secondly, the effect of statutory 
alterations. 

§ 603. Theory of the Common-Law Rule; Relationship, not Property In
terest, ezcludes. The fundamental theory of the common-law rule was that 
the relationship, not the pecuniary interest, caused the disqualification; 
hence, the rulc applied e\'cn wherc the witness offered had no interest in the 
estate of the spouse who was a party to the suit: 

185:', LEE, .J., in William ~ Mary Collrge v. PCI'/CeU, 12 Gratt. 372, 383: "Thomas.J. 
Powf'il is offered as a witness [for his wire's estate] in support of the settlement made by 
hir-.. upon his wife, [which is now sought to be set aside as void against creditors, 
hu~band being insolvent]. For this purpose he was clearly incompetent. . .. That he 
was not himself personally interested because he was bound for the college debt in any 
case, v' that his interest was the same either way, does not vary the case. The author
ities cited snow that his incompetency does not rest upon the narrow ground of a personal 
and direct interest, but upon other and different principles. Indeed, the incompetency 
has been maintained even where the husband's interest was the other way. TIlliS, in an 
action by the trustee for a \\ife against the s11eriff for taking goods which were her separate 
property, under an execution against the husband, the husband was held to be an incom
petent witness for the plaintiff (the wife being regarded as the real plaintiff), although he 
had an interest on the other side, in having his debt satisfied by the levy of the execution." 

This theory was maintained, without dissent, whenever occasion arose.1 
, 

• These statutes are s;;t out anle. § 488. McDuffie v. Greenway, 24 Te,.. 625. 629; 1855, 
§ 603. 11792. Davis v. Dinwoody, 4 T. R. Willinm de Mary College ~. Powell, 12 Gratt. 

678 (action for value of goods. seized on execu- Va. 372, 382 (sec quotation 8upra); 1873, 
tion against L., by executrix of trustee under a ,Murphy v. Carter, 23 id. 477, 488; 1881. Fink 
marriage-settlement on L.'s wil(>; L. not ad- v. Denny, 75 Va. 663. 669; 1886. Mills r. 
mitted for the plaintiff. although he would be Spencer, 81 Va. 751. 755. 
liable if his wife's goods were not); 1830. Terry In particular. the husband was disqualified 
v. Belcher. 1 Bail. s. c. 5G8. 571 (" in law they even in Buits concerning the wifc's separate 
arc identical. notwithstanding any contract estate: 1838, Trenton B. Co. I). Woodruff. 2 
that may exist between them "); 1844. Osborn N. J. Eq. 117. 131; 1835. Warner v. Dyett, 2 
v. Black, Speers Eq. 8. c. 431. 435; 1860, Edw. Ch. N. Y. 497; 1840, HOlll1ek 11. Rogers. 
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:\ e\'ertheless, it was not always consistently carried out to its complete ex
tent. Furthermore, it was applied, not in spirit, but onl~' in technical strict
ness, i.e. the fact of bias was not looked for anew in each case and the rule 
applied wherever such bias was to be presumed; but the principle, though 
placed upon the above ground, was once for all reduced to a rule, framed for 
the specific and limited case of a wife or husband testifying for the other's 
interest, and was then enforced on those technical lines. Thus it often 
admitted persons in situations where such a bias would in fact be equally 
likely, and excluded them in situations where such a bias would be by no 
means likely. These peculiarities may be further noticed in dealing with 
the details. 

The classes of questions that arise fall naturally under four heads: Who 
is excluded as being a spouse? On whose behalf is a spouse excluded? What 
exceptions exist, at common law or by statute? How far have statutes 
abolished the general rule? 

§ 604. Waiver; Sundry other Principles discrimjna.ted. (1) The doctrine 
of waiver applies exclusively to Privilege (po.Yi, § 2242); a disability cannot be 
waived. One spouse, therefore, cannot by any attempted waiver be enabled 
to call for the favoring testimony of the other.1 

(2) The question of pleading in chancer~', whether the answer of wife or 
husband can be used for the other as co-party, rests on other principles than 
the present rule of cvidence.2 

(3) The use of hearsay statements of a wife or husband, admissible under 
recognized exceptions to the Hearsay rule, seems never to have been regarded 
as limited by the present disqualification.3 

(4) Whether one ma~' testify to his own marriage involves usuallr no 
other question than perhaps the interest-disqualification, and, when that 
prevailed, was answered in the affirmative.· 

8 Paige N. Y. 229. 242: 1845. Burrell t. Bull. able under a statute expressly sam·tioning a 
3 Sand!. Ch. N. Y. 15.24. waiver; the rule being applicable in practice 

The rule has been applied in other than the to the case of a husband objecting to his ('0· 

ordinary tribunals: 1898. Seaton 1>. Kendall, party calling the wife); 1865, Blake r. Graves, 
171 Ill. 410, 49 N. E. 561 (wife inoompctent, in 18 Ia. 312. 318 (same: by (\ mujority): WOl, 
arbitro!tion proceedings between husband and Murphy ~. Ganey, 23 Utah 633, 66 Pac. 190 (an 
third person). implicd:conscnt suffices. under Rev. St. § 3412). 

§ 6Ot. I There· cannot be the slightest Supposing. howe"cr, that by statute the dis-
doubt upon principle, but the few rulings are quulification is remo\"ed, the question may 
not satisfactory, partly owing to the usual arise whethcr the spouse has waited the riOht to 
statutory regulation, in the same section (c.o. r.aJl the other: 1890, Wolford t·. Farnham, 44 
Cal. C. C. P. § 1881), of both the disqualifiea. Minn. 159,46 N. W. 295 (wife's objection to 
tion and the privilege. the language of the one husband's being called against her is not a 
biling in truth inappropriate for the other: \\'ai\'(~r preventing her from calling him later in 
1852, Barbat ~. Allen, 7 Exch. 609 (waiver not her behalf). 
allowed, because the consent was not given ' See Frank r. Lilienfeld, 1880, 33 Grat!. 
till after the judge's ruling of exclusion; 377. 380. 
whether it could have suffi('ed, if made before, 3 Examples may bc found 1'0;/. in U 1718, 
was the subject of differen(,e of opinion); 1898, 1730 (wife's declarations of nIFet·tion, ctc.), 
Falk r. Witham, 120 Cal. 479, 52 Pac. 707 (in. 747, 1772 if. 
eapacity of the other spouse to consent does not • 1736, Stapleton t. Stnpletun. Lee temp. 
allow an e3:aminntion); 1862, Russ r. Steam- Hardwicke 277. For cases where the prescnt 
boat War Eagle, 14 la. 363,375 (waiver allow· principle is genuinely invoh'ed, ~ec post, § 607 • 

• 
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2. Who is escluded as a Spouse? 1 

§ 605. ; Bigamous Marriage. The rule excIud,ad such a person 
only as fulfilled the technical definition of lawful husband or wife. No 
doubt this was an absurd limitation; because, on the orthodox theory of 
marital bias (ante, § 603), the existence or absence of the bias would prob
ably not depend on the technical \'alidity of the relation. Nevertheless, it 
is needless to complain of a minor absurdity in a rule which had its very 
foundation upon a fallacious notion of testimonial principles. 

It followed that a mist,.'ss or concubine, geing not a legal wife, was admis
sible.2 It followed also that, if there had been a bigamy, the first spouse 
alone, being the only lawful one, was inadmissible;3 though here some un
certainty existed as to the extent to wllich the proof of the first marriage 
must go in order to qualify the later spouse or disqualify the prior one.4 

3. On whose behalf is a Spouse excluded '1 

§ 606. General Principle. Husband or wife is excluded from testifying 
for the other. What is it, then, to testify for the other? Is it merely to speak 
fa\'orably for the other in any sense, for example, by speaking to the 
other's credit as a witness, or by corroborating his testimony, or by con
tributing any fact whatever which palpably redounds to the advantage of 
the other in any respect whatever? 

If the theory of marital bias (ante, § 603) were to be carried out in the fullest 
intent, such would be the effect of the principle; for the supposed marital bias 
would affect any and every topic of testimony. But that theory is not 
logically carried out. It is limited (as already noted in § 603) by a strictly 
technical definition of advantage or profit. To speaktor another is understood 
in the narrow sense of speaking for hi.'1 legal interest {ii.\the cause in hand. Ko 
other advantage or profit or credit which may be favored by the te'stimony is 

§ 605. 1 The word "spouse" wiII here be Patterson. 2. Ired. 346. 354 (second wife ad-
employed. to avoid the cumbrousness. not to mitted). 
say confusion. which the U!'C of "husband and '1905. State r. Wilson. 5 Penn. Del. 77. 62 
wife" invoh·es. We need such a single word At\. 227 (aSSBult with intent; a woman.who 
for purpo~es of scientific legal discussion. It had signed a bond, etc .• as defenaant's wife. 
exist.s in the Continental law and in our own not excluded); 1808. Lowery 1'. People. 1 i2 
Louisiana law. Ill. 466. 50 N. E. 165 (if a first marriage is in 

• 1889. R. v. Nan-e-quis-a-ka. 1 N. W. Terr. controversy. a second alleged wife is ineompe-
211 (an Indian marriage. held sufficient on tent): 1890. Clark 11. People. 1 i8 Ill. 37. 52 
the facts); 1~67. Flanagin v. State. 25 Ark. N. E. 857 (forgery; alleged second wife ad-
92: 1876. Rickerstricker v. State. 31 Ark. 207; missible. on 11 showing that the first wife was 
1871, Hill 11. State. 41 Ga. 484. 496. 503; Ihing and undivorccd at the time of the sec-
1811. Meunier v. Couet. 2 Mart. La. 56: 1854. ond marriage). 
Johnson v. Melville, 9 La. An. 3G8. semble; So. also a marriage since the time of the 
1870, Dennis ll. Crittenden. 42 N. Y. 542. transaction or crime will disqualify: 1904. 
546; 1872. Birdsall v. Patterson. 51 N. Y. 43. Elmore v. State. 140 Ala. 184. 37 So. 156 (wife 
47. excluded). 

• 1702. Broughton v. Harpur. 2 Ld. Raym. On these poinU!. consult also the precedent 
752 (ejectml'nt; fU'St wife not admitted for de- p08t. § 2230-2239. under Privilege. where the 
fendant to prove a marriage prior to that under bama question arises and the rulings are more 
which the plaintiff claimed): 1842. State v. numerous. 
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regarded as requiring this prohibition. The other person must have an 
interest in the event of the cause, in order that the spouse's testimony be 
admissible. This limitation was formed in analog~' to the general rule dis
qualifying interested persons (c.nte, § 576), and it was com'enient enough as 
a test; although a little reflection shows that the adoption of it in the present 
connection was by no means a necessary logical consequence. In other words, 
the common law made two distinct assumptions, first, that a specific kind and 
quantity of interest would probably induce a person to falsify, and, secondly, 
that precisely the same kind and quantity of interest, no more and no less, 
must be at stake for that person in order that the person's husband or wife 
should probably be induced to falsify. . 

The principle finds application in several aspects: 
§ 607. Interest in the Cause; 1iominal Pa.rty. On the one hand, the fact 

that the one spouse is interested in the event of the cause, even though not as 
a party to the record, serves to exclude the testimony of the other spouse.1 

§ 607. I In the following cases this rule 1882. Laharee v. Wood. 54 Vt. 452 (test is 
was applied to c:rcllldc the witness: Ellu/arld: whether thl' judgment can he used for or 
1iOl. Tiley t. Cowling. 1 Ld. Raym. 74-1 ag/linst the hushllnd; if so. his wife is incom
(carrier's action for trover against person petellt; here. the wife of a grantor was ex
v,Tongfully taking goods consigned; con- <"Iuded in a suit hetween his creditor and a 
signor's wife. not admitted for pluintiff, be- grantee); lSi:!. Murphy ·r. Carter. 23 Gratt. 
cause the judgment and testimony could Va. 47i. 488; 18i8. Warwick v. Warwick, 
he IIsed by the consignor in suing the carrier) ; :ll Gratt. Va. 70, iG; ISSfl, Lindsay v. l\Ic-
182G, Cornish 1". Pugh. 8 Dow!. & R. 65 (\\;fe Cormick. S!! Va. 4i9. 481. 5 S. E. 534. 
of defendant's bail. excluded); In the following ('uses this rule was applied 

Ireland: 1824, Corse t·. Patterson, 6 H. & to admit the witness: Hnula1ld: 16iO, R. v. 
J. 15:3 (wife not admitted for husband's mort- Parris, 1 Sid. 431 (information against P. for 
gagee sued in replevin hy another person); obtaining a judgment. against the. wife of L. 

United Stale.~: 1824. Griffin 1.'. Brown. 2 before her marriage. the execution ha\'ing 
Pick. Mass. 303, 308 (action against the been extended upon the hushand's estate; the 
sheriff for a debtor's escape; debtor's wife Court set aside the judgment ... and princi
not admitted for the defendant to prove pally on the wife's eddence, quod nota"; 
the debtor's insolvency, bt:'cause the judg- probahly because the document on which the 
ment would be conclusive as to damages in the judgment was hased was obtained from her 
sheriff's action against the debtor); 1866. in private at a tavern by P.); 1788, R. 1.'. 

Young v. Gilman, 46 N. H. 484. 486; 1829, Cliviger, 2 T. R. 263 (pauper settlement; to 
Leggett r.. Boyd. 3 Wend. N. Y. 376 (wife prove that M. was not J:s \\;fe. E. was offered 
of a special bail. t:'xcluded); 1814. Snyder v. as his first wife to prove the marriage; her in
Snyder, 6 Binn. Pa. 483. 487, 492 (against terest in charging him with her support. held 
plaintiff heirs, defendant claimed title by no objection; in effect discrediting R. v. Read-
administrator's sale; the husband of one who ing. 1734, Lee cas. temp. Hard\\". 79, on this 
would obtain dower if the sale was set aside, point; compare the rule as to wifc's testimony 
not admitted for plaintiff; but this was put to non-Ilccess, pOb., § 2063); 
partly on the ground that the verdict would United State.'!: 1904. Lanning 1". Gay. iO 
be used in thc probate court in distribution Kan. 353. 78 Pac. 810, 1\5 Pac. ·10i (husband 
proceedings; Yates, J.. diss.. because her of a legatee, allowed to testify at probate as a 
interest was contingent only); 1819. McComb subscribing witness); 18iO, Parsons 1.'. People. 
v. Dillo. 5 S. & R. Pa. 305. 307 (wife excluded, 21 Mich. 509, 513 (adultery with S.; S. ad
under Ilnnlogous circumstlUlces); 1868. Pringle missible for prosecution. though her husband 
11. Pringle, 59 Pa. 281, 288 (administrator's. was by statute the necessary complainant); 
suit; husband of daughter of intestate, not 1830. Richardson 11. Learned. 10 Mich. 261, 268 
admitt('d for plaintiff, her interest not being (trustee for wife's separate property suing for 
I'ontingcnt); lSi!, Carpenter 11. Moore. 43 it; husband admitted for the plaintiff. his in
Vt. 392 (wife of heir is inadmissihle in a will terest being contingent only); 1S:J3, Coffin v. 
("Ontest); 1874, Wheeler 11. Wheeler's Estate, Jones, 13 Mich. 441. 445 (action against a 
47 Vt. 637, 646 (an heir in a suit to charge an deceased admini~trntor'8 Ilurety; administra
advancement is a party, though not of record) ; tor's wife admitted for defendant); 1860, 
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On the other hand, the fact of the one spouse being a nominal party to the 
record, without real interest in the issue, does not exclude the other spouse.2 

§ 608. : Effect of Statutes qualifying PaJties and Interested Persons. 
Suppose, now, that by a statute, which does not expressly affect the disquali
fication of the spouse offered as a witness,l the disqualification of parties and' 
interested persons is abolished; what test remains for determining the mat
ters examined in the foregoing section? The test whether one was attempt
ing to testify for the other is there seen to be whether the other was legally 
interested in the cause and thus himself was disqualified; since that interest 
no longer disqualifies the other, and its definition for that purpose is no 
longer important, shall it nevertheless remain as the test for the present 
purpose? To preserve it would seem to be anomalous; and yet to in\"ent 
any other would be hazardous. 

There is a singular dearth of authority; in one jurisdiction the old test of 
interest has been preserved for example, a wife may not testify for a husband 
who is interested and yet is himself competent by statute;2 in another juris
diction, the husband must be a party, in order that the wife may be disqualified.3 

On one point, however, most are properly agreed, namely, that so far as interest 
has been preserved as a disqualification by statute, i.e. in the case of a survivor 
against a decedent (ante, § 578), there the survivor's spouse is of course dis
qualified, in direct obedience to the common-law analogy.· 
State 11. Borden. 6 R. 1.495 (assault and buttery 
on the wife by a third person. the husband 
being liable for costs as prosecutor; wife ad
miseible for the prosecution); 1857. Rutland 
&: B. R. Co. v. Lin~oln. 29 V t. 206. 209 (ad
mitting the wife of n husband merely liable 
on a bond for costs); 1806. Baring v. Reeder. 
1 Hen. & M. Va. 154. 157. 164. 171. 172 (wife 
admissible where her husband. though in
terested. is not a party nor bound by the result; 
two judges dissenting). 

I The principle was applied in the following 
calles: 1738. Cotton 11. Luttrell. 1 Atk. 451 
(husband of a wife made party-defendant with
out being interested in the event. admitted 
for her co-parties); 1840. Young 11. Richards. 2 
Curt. Ecc!. 371. 374 (wife of an eltecutor. ex
cluded. in probating a will); 1884. Ross 11. Ross. 
Can. Sup .• Cassels' Dig. 1893. p. 306 (husband 
of executrix. in a suit for her removal. not ad
mitted); 1888. Beale v. Brown. 17 D. C. 574. 
676 (wife admitted to testify for herself where 
the husband Wall joined as a formal party 
only); 1872. Ruth 11. Ford. 9 Kan. 17. 29; 
1897. Collins v. WilsoD.· Ky. • 39 S. W. 33 
(wife admitted where the husband Wall only 
Deltt friend suing for a child); 1861. Donnelly 
II. Smith. 7 R. I. 12 (husband and wife suing for 
wages earned by her before marriage; wife not 
admitted); 1864. Bonet v. Stowell. 37 Vt. 258 
(wife of a 'prochein ami', admitted), 

I lOa. 1 This aspect of these statutes is dis
pod, 1619. 

. • 1890. Craig v. Miller. 133 Ill. 300. 307. 24 
N. E. 431 (repudiating the following case: 
1882. Lincoln Ave. & N. C. G. R. Co. v. 
Madaus. 102 III. 417. 419); 1904. Schneider v. 
Sulzer. 212 III. 87. 72 N. E. 19. 

• 1877. Higbee v. McMillan. 18 Kan. 133. 
• Accord: Illinois: 1886. Treleaven v. 

Dixon. 119 III. 548. 553. 9 N. E. 189 (explain
ing prior cases); 1888. Way v. Harriman. 
126 III. 132. 137; 1889. Shaw v. Sclloono\·er. 
130 Ill. 448. 455. 22 N. E. 589; 1894. Bevelot v. 
Lestrade. 153 Ill. 625. 631. 38 N. E. 1056; 
1895. Pyle v. Pyle. 158 III. 289. 41 N. E. 999; 
1895. Stodder v. Hoffman. 158 III. 486. 41 N. E. 
1082; Nebr~ka: 1905. Hiskett v. Bozarth. 
75 Nebr. 70. 105 N. W. 990 (distinguishing. 
but not soundly. between husband and wife 
as witness); Penrnlylvania: 1889. Bitner v. 
Boone. 128 Pa. 567. 18 Atl. 404; 1900. Myers v. 
Litts. 195Pa. 595. 46AtJ.131; West Viroinia: 
1886. Kilgore 11. Hanley. 27 W. Va. 451. 454; 
1912. 11. Freeman. 71 W. Va. 303. 
76 S. E. 657; Wi8consin: 1896. Valentine's 
Will. 93 Wis. 45. 67 N. W. 12. 

Contra: 1906. Bentley v. Jun. Nebr. ' • 
107 N. W. 865 (husband of plaintiff admitted. 
wherp. the plaintiff's success would give her 
property .. in which her husband would have 
no direct legal interest ") ; 1906. White 11. 

Poole. 74 N. H. 71. 65 At!. 255; 1906. Guil
laume ~11. Flannery. 21 S. D. 1. 108 N. W. 255 
(under a statute eltPressly qualifying husband 
and wife in general. n wife Dot pecnniarily 
interested may testify). 
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§§ 6D0-620) 11ARITAL RELATIONSHIP 

§ 609. Co-defendants. Where a person is co-defendant and desires to call 
for himself the spouse of another defendant, the question arises whether the 
spouse can be said to be testifying for the other defendant. The latter is a 
party to the record, and thus ordinarily any testimony gi\'en in the cause would 
be testimony for him. K evertheless, ways were found at common law for with
drawing him from the record or otherwise removing his actual' interest in the 
issue; and a special group of rules were developed for this situation, where 
one defendant was desired to be called for a co-defendant. On the general 
principle already examined (anie, § 606), whatever rule defined the other 
defendant's interest as a disqualifying one would also define the spouse's dis
qualification. The rules for a co-defendant called on behalf of a defendant 
have been already examined in detail (anie, § 580); it is therefore enough 
here to note that those rules served equally here to determine the admissibility 
of the spouse.! 

These rulings would depend somewhat upon acquittal of the rest. as in cases of conspiracy 
thc terms of the survivor-statutes (antc. and the like"); Alabama: 1895. Holley II. 

§ 578); and for the reasons there stated. no State. 105 Ala. 100. 17 So. 102; Arkan«CUI: 
attempt is here made to collect them fully. 1859. Collier v. State. 20 Ark. 36, 46; 1881, 

§ 609. 1 The rules were applied in the fol- Casey v. State. 37 Ark. 67. 85; 1919. Dean II. 

lowing cases; compare with them the prece- State. 139 Ark. 433. 214 S. W. 38 (wire of 
dents post. § 2236, under Prh·i!ege. as to call- person separately indicted for same offence, 
ing the spouse aaaimt a co-defendant: excluded, on the facts, for the defendant); 

ENGLA!oo'D: 1739, R. v. Frederick. 2 Stra. California: 1883, People v. Langtree, 64 Cal. 
1095 (co-defendant's wiCe excluded. "it being 256. 30 Pac. 813; Georaia: 1885, Trowbridge 
a joint trespass and impossible to separate v. State, 74 Ga. 431, 434; 1898, Stephens II. 

the cases of the two deCendants in the account State. 106 Ga. 116, 32 S. E. 13; lliinoi«: 
to be given oC the transaction "): 1804. R. t'. 1898, Gillespie v. People, 176 Ill. 238,52 N. E. 
Locker. 5 Esp. 107 (conspiracy for procuring a 250 (co-defendants jointly tried; wiCe of one, 
ward to marry one of the deCendants; the de- incompetllnt. unless the erounds of defence 
Cendant-husband's wife, the ward. not admitted are distinct); 1920, People II. Holtz, 294 Ill. 
to exonerate the other deCendants); 1826. 143, 128 N. E. 341 (murder of W. and at-
R. v. Smith. Mood. Cr. C. 289 (burglary); tempted murder of H. by Mrs. W. and Mrs. H. ; 
1830. R. v. Hood, Mood. Cr. C. 281. 289 (a5- H. was called on behalf or Mrs. W., and his 
sault); 1843, Hav .. kesworth r. ShowIer, 12 M. testimony would have exonerated both Mrs. 
&: W. 45 (joint trespass against S. and B.; H. and Mrs. W.; held inadmissible; a notablA 
the trespass by S. being clearly proved, S.'s example of the shocking absurdity of the 
wife was not allowed to exonerate B.; "where ancient law still prevailing in this State. and 8 

8 person who is the defendant upon the record proof of the scandalous indifference of the 
is entirely removed from it. whether by a Legislature to the condition of the law): 
judgment by default, or by a verdict pro- Ka1Ulaa: 1888. Arn II. Mathews. 39 Kan. 272. 
nounced in his fa.vor, or by the jury not be- 18 Pac. 65 (defendant's wife not admittlld for 
ing charged with his interest at all ut the co-delendant where the delence was joint); 
time, in those cases, and in those only, his wife Kentucky: 1858. Thompson 11. Com .. 1 Mete. 
can be examined as a witness"); 1844. R. II. Ky. 13, 15 (wife of co-indictee not on trial, 
Bartlett, 1 Cox Cr. 105 (larceny; co-deCend- admissible): 1861, Cornelius 11. Com .• 3 Met.e. 
a.nt's wife admitted. with hesitation, where Ky. 481. 483 (same): 1904. Henning II. Ste\'cn-
"the defence of each is distinct "); 1847, R. II. son, 118 Ky. 318. 80 S. W. 1135 (wife of one 
Denslow, 2 Cox Cr. 230 (horse-stealing; co- of several will-contestants, not admissible for 
defendant's wife not admitted to prove alibi. the othe:3); 1903. Dovey 11. Lam., 117 Ky. 19. 
because this would benefit the husband by 77 S. W. 383 (action for battery against five 
impeaching the prosecutor); 1872, R. 1:'. jointly: the wife of one of them. admitted to 
Thompson, 12 Cox Cr. 202 (larceny; joint testify for the other four; cases cited from 
indictment and trial; wife of one excluded). Idaho and Indiana, but not the preceding ones 

UNITED STATES: Federal: 1868, U. S. II. in this State): 1919. Bailey 1'. Waddy, 184 
Addatte, 6 Blatchf. 76 ("when trials are sepa- Ky. 451, 212 S. W. 459 (husband of one of 
rate, the wife may testify in favor of or against sc\'eral will-contestants, not admissible for the 
anyone other than her husband. except in cases other contestants, nnder Civ. C. § 606); 
where the acquittal of one defendant works the Maine: 1849, State II. Worthing, 31 Me. 52-
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§ 610 TESTIMONIAL QUALIFICATIONS [CHAP. XXIV 

§ 610. Death end Divorce. (1) If the one spouse is deceased, the other 
spouse is qualified to testify on behalf of the estate, the heirs, or any other 
person succeeding to the deceased's interests; because there is no living 
person interested to whom the witness bears the relation of spouse. The 
reason is thus not that "those feelings and influences, supposed to exist 
during the conjugal estate, have ceased ",1 for they are quite as likely to 
remain; but merely that the rule of thumb founded on that supposed bias 
(ante, § 603) has ceased to be applicable: 2 

(wife of a co-indictee. not on trial. and de- the sons contesting a will on the ground of 
faulted. admitted): JI /UlsachU8cItS: 1804. undue influence. to testify to matters pending 
Com. ~. Easland. 1 Mass. 15 (assault and marriage; the decision turns upon the peculiar 
battery: wife of co-indictee tried jointly. wording of Rcy. St. c. 51. § 5): Indiana: 
excluded): 1854. Com. t·. Hobinson. 1 Gray 555 1858. Carpenter 11. Dame. 10 Ind. 125. 128 
(burglary: similar ruling): Michiaan: 1843. (wife of deceased ohligee in a bond. admitt('d 
Pullen v. People. 1 Doug. Mich. 48 (wife of for the heirs ugninst the maker); Kansas: 
co-indictee tricd s('parat('ly. inadmissible): 1878. Jaquith v. Davidson. 21 Kan. 341. 347 
1863. Morrisi'ey v. People. 11 Mich. 327. 331. (action by G. D .• revived after his decease: 
341 (rontra. for co-illdictee tried jointly. under his widow and executrix admitted for his 
the statute of 1861: I\Ianning. J.. diss.): estate:" Mr. D. being dead. she was no longer 
Pennsy!t'ania: 1833. Com. v. Manson, Ashm. testifying for or against him"): Kentucky: 
Pa. 32. 39 (wife of a co-dl'fendant separately 1904. Turner's Trustee v. Washburn. -
tried. admissible); South Carolina: lR21. Ky. • 80 S. W. ·HiO; Louisiana: 1876, 
State r. Anthony. 1 !\lcC. S. C. 285 (wife of co- Reilly v. Reilly's Succ('ssion, 28 La. An. 669 
indictee. not on trial. admitted for the defend- (widow testifying against a claim of defendant 
ant): 1855. State 1'. Bradley, 9 Rich. 168, 171 against husband's estate): 1878. Leyman v. 
(similar; but testimony that would criminate Leyy, 30 La. An. 745, 749 (husband testifying 
her husband ,,'as excluded): 1866. State t·. 1\Ic- to deceased wife's claim against himself): 
Grew. 13 Rich. 316; 1866, State r. Drawdy, 14 1878. State 1l. Ryan. 30 La. An. 1176 (widow 
Hich. 87, 89 (like State ~. Anthony); 1881. testifying against one churged \,;th murdering 
State v. Workman. 15 S. C. 540. 546 (wife of her husband); 1IIa.~8achU8ett8: 1867, Robinson 
co-defendant on trial. not admitted): 1881. t'. Talmndge. 97 Mass. 171 (8imilar to the 
State v. Dodson. 16 S. C. 451. 460 (same); next case); 1869. Litchfield t·. Merritt, 102 
Tennessee: 1840, Moffit t·. State. 2 Humph. Mass. 520. 524 (\\;dow admitted for the hus-
99 (wife of a co-indictee 8eparately tried. held band's executor suing on a debt to the hus-
admissihle): Vermont: 1904. Stat!' v. Sargood. band): 1917. Thaden v. Bogan. 139 Minn. 46. 
77 Vt. 80. 58 Atl. 971 (killing of colts: wife of 165 N. W. 864 (action for price of land. defend-
a. co-respondent. jointly tried. excluded for the ant being B.; administrator; B's widow held 
defendant): TJ'iswnsin: 1854, SchceflJer v. admissible for the defendant); Missouri: 
State. 3 Wis. 82:3 (husband not admitted for 1872. Spradling v. Conway, 51 Mo. 51, 54 
wife's co-defendant jointly tried): 1874. (admitting a \\;dow, in a proceeding for distri-
Heath t·. Keyes. 35 Wis. 668. 672 (wife of a bution of husband's estate); 1909, Brown r. 
nominal co-defendant; undecided): 1877, Patterson. 224 Mo. 639. 124 S. W. 1 (widow 
Stewart v. Stewart, 41 Wis. 624. 626 (wife admitted on behalf of her husband's grantee) : 
of co-defendant. excluded unless the wife is New York: 1809. Jackson v. Bard. 4 John. 
otherwise competent for the husband specifi- 2.10. 233 (widow admitted in suit to reCO\'er 
cally) ; 1896. Bartlett v. Clough. 94 Wis. lands claimed through her husband); 1809, 
196. 201, 68 N. W. 875 (mechanic's lien; wife Jackson v. Van Dusen. 5 N. Y. 144. 158 (same): 
of co-defl'!ndant having same defence. ex- North Carolina: 1821. Harrison v. Burges6. 1 
eluded). Hawkil 385. 393 ("niter his death. she is as 

§ 610. 1 1876. Taliaferro, J., in Reilly v. competent 4S anyone ") ; 1833, Hester 1J. 
Reilly's Succession. 28 La. An. 660. 670. Hester, 4 Dev. 228. 229; Ohio: 1855. Stober v . 

• Accord: Con7leCticut: 1808. Stanton v. McCarter. 4 Oh. St. 513. 516 (widow may 
Willson. 3 Day 37. 39, 55 (\\;dow allowed to tesUfy for husband's admi.~trator as to the 
testify in suit by administratrix for services estate) : Pen7l8ylvania: 46, Cornell v. 
rendered by deceased husband): Illino!'s: Vanartsdalen. 4 Pa.. St. 364. 373 (widow ad-
1813. neniston v. Ji2l1&Wnd. 67 Ill. 265. 268 rnitted for executor in action against him for 
(widow allowed to testify for the heirs in a testator's debt): South Carolina: 1833, 
bill for specific performance of a contract to Capehart v. Huey, ) Hill S. C. 407, 8emble 
sell land to her deceased husband); 1914, (widow competent on a bill against husband's 
Monaghan v. Green. 265 Ill. 233, 106 N. E. administrators); Vermont: 1863. Mathewsoll 
792 (widow held not admissible, on behalf of D. Sergeant's Est., 36 Vt. 142. 144. sembk; 
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18,16, ROGERS, J., in Cornell v. Vanarl"dalen, -1 Pa. St. 364, 37,1: "It is somewhat diffi
cult to understand how the point can arise, when her testimony is offered in favor either 
of the former husband or of his estate after his death. She may have a strong bias, it is 
true, but that goes to her credit and not to her competency. But in what re8pect public 
policy arising from the domestic relation forbids her to testify is not apparent to my 
mind." . 

(2) For the same -reason, one whose marital relation ha.s been ended by 
divorce may be called on behalf of the divorcee.3 

4. Ezceptions to the Rule 

§ 612. Necessity, as creating Exceptions at Common Law (Injuries to the 
Wife, Bajlments, Account-books, etc.). The rules of interest-disqualification 
always recognized certain exceptions founded on a supposed necessity (ante, 
§ 576), i.e. the presumed impossibility, in specificaliy defined situations, of 
obtaining other witnesses; and this analogy was followed in recognizing cer
tain exceptions to the marital disqualification. 

(1) There was an exception of indefinite extent, chiefly confined to actions 
by the husband for injury to the wife.1 

(2) There was, in a few jurisdictions, an exception here for all cases in 
which the one spouse could have been admitted, by the necessity-exception 
to the Privilege rule, to testify against the oiher, i.e. the exceptions to the two 
1903, McDowell v. McDowell's Est., 75 Vt. defendant with a married woman's bastard; 
401. 56 At!. 99 (wife of a deceased mortgagee, the woman held a sufficient sole witness to 
admitted in a foreclosure suit); West Virginia: prove intercourse 'l\ith defendant, "which is 
1878. 'Vhitc v. Perry, 14 W. Va. 66, 78 (widow usually carried on with such secrecy that it 
admitted to prove 'bona fidee' of hu&band's will admit of no other e\idence". but not to 
grant); iVisconain: 1905. Schultz v. Culbert- prove her husband's ubscllce and non-access, 
son, 125 Wis. 169, 103 N. W. 234 (widow ad- "whereas this might be made to appear by 
mitted in an action against the executor on a other witnesses". and .. there is no necessity 
contract). that cun justify her being an evidence"); 1752. 

Contra: 1871, Reeves v. Herr, 59 Ill. 81 R. 1>. Rook. 1 Wilson 340 (same); 1807, R. (. 
(wife testifying for husband's executor; but Luffe, 8 T. R. 193. 202 (same; as to this last 
this _ ruling receives countenance from the series of precedents. compare the modern rule 
careless wording of the statute); 1855. Wil- as to wife's testimony to non-access. post, 
liam & Mary College v. Powell, 12 Gratt. Va. § 2063). 
373,382; 1882. Smith v. Bradford. 76 Va. 758. UNITED STATES: Arkansas: 1916. Pudgett 
765; 1886, Mills v. Spencer, 81 Va. 751. 755. v. State. 125 Ark. 471. 188 S. W. 1158 (wife 

• 1916, Merritt v. Cravens, 168 Ky. 155, not receh'cd for defendant to contradict alleged 
181 S. W. 970 (alienation of affections; plain- admi!sions overheard in conversations with 
tiff's divorced wife, admitted for him, under her; unsound); Louisialla: St. 1898. Xo. 190 
Civ. C. § 606); 1850, Dickerman v. Graves. (quoted allle. § 488; in act.inns for personal 
6 Cush. Mass. 308; 1838, Ratcliff v. Wales, injuries to a wife, the wife is admissible. but not 
1 Hill N. Y. 63; 1877, Wottrich 1I. Freeman, the husband); 1899. Dunning v. West. 51 La. 
71 N. Y. 601. An. 618. 623. 25 So. 300 (here both were 

§ 612. I Compare with these precedents the admitted); 19uf), Martin 1:. Derenbecker. 116 
analogous exception to the Privilege rule. post. La. 495, 40 So. 849 (modifying the preceding 
, 2239: ENGLAND: 1694. Thompson 1I. Trev- case, in the light of St. 1902. No. 68. amending 
anion. Skinner 402 (wife's statements im- Ch·. Code, § 2402); MissO'Uri: 1S00, Cramer 
mediately upon II>n injury, receivable on the t>. Hurt. 154 Mo. 112. 55 S. W. 258 (wife allowed 
principle of the Hearsay exception. § 1718, to testify for husband in action for loss of 
P08t; here admitted for the husband suing in sl!rvlces by defendant's mal-practice. where 
tresp""sforthebattel'Y); 1710, Anon., 11 Mod. the defendant took the stand); 1903. Turner 
224 (husband's action for battery of wife; 1). O\'crnll, 1.72 Mo. 271. 72 S. W. 644 (fraud 
wife admitted); 1734, R. ". Reading, Lee cas. in securing a trust deed from the wifc; hus-
temp. Hardwicke 79 (filiation order charging band p . .1mitted). 
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rules were made identica1.2 As the two rules that of disqualification and 
that of privilege were utterly distinct both in reason and in scope, this 
attempt to assimilate the exceptions by a reversible rule of thumb was purely 
arbitrary and irrational, and received little recognition. 

(3) Wherever the interest-disqualification suffered an exception on the 
ground of necessity, it would seem that the spouse of the interested person 
thus admitted became also admissible, . for example, to prove account-books 
by suppletory oath 3 or to prove the contents of packages bailed and 10st.4 

This exception is hardly to be reconciled with the doctrine (ante, § 608) that 
the removal by statute of the interest-disqualification does not remove the 
marital disqualification; but consistency in the application of an artificial 
rule is not to he expected. 

§ 613. Statutory Exceptions: (1) Joint Parties; Effect of Statute maJrlng 
Party Competent. The exceptions carved out of the rule by statute are 
numerous, and vary markedly in the different jurisdictions. Certain excep
tions, however, are common to several jurisdictions, and the judicial inter
pretation of them may be of service reciprocally. 

(1) (a) Suppose the spouse offered as a witness to be also a party, and 
suppose a statute to have made parties competent, while leaving married 
persons incompetent or omitting to provide for them; which of these statutory 
provisions is to override the other? In most jurisdictions, it has been held, 
without further discrimination, that the statutory qualification of parties 
was absolute, and by implication made the spouse competent whenever 
entitled as a party to testify.l In some jurisdictions, a more narrow con-

: Compare the corresponding necessity
exception under the Privilege rule. pOJt. § 2239: 
1844. State 11. Neill. 6 Ala. 685 (wife aumitted 
for the husband. on a charge of assllulting and 
beating her); 1882. Tucker v. State. 71 Ala. 
342 (same); 1862. Com. v. Murphy. 4 All. 
Mass. 491 (similar); 1857. People 11. Fitz
patrick. 5 Park. N. Y. Cr. C. 26 (simila.r). 

3 1845. Littlefield v. Rice. 10 Metc. Mass. 
287.290 (",ife allowed to make suppletory oath 
to her husband's account-books kept in part by 
her). 

• 1860. Illinois C. R. Co. v. Taylor. 24 Ill. 
323 (here. to prove the contents of a lost 
trunk); 1871. Freeman 11. Freeman. 62 Ill. 189. 
191; 1876. Crane 11. Crane. 81 Ill. 165. 171; 
1877. Galbraith v. McLain. 84 Ill. 379. 383: 
1846. McGill r. Rowand. 3 Pa. St. 451 (loss of 
goods by a carrier; plaintiff's ",ife's testimonY 
to the contents. admitted; .. the principle of 
necessity which alone enables a party under 
('ertain circumstances to prove the contents of 
a box or trunk applies with as much if not 
greatP.r force to the wife as to the husband; the 
wife usually packs her husband's trunk and 
always her own"; no precedent cited). 

For another similar exception. in one juris
diction. on the ground of agency. see polt. 
,616. 

§ 613. I For all the statutes here involved. 
sec an/c. § 488; 
Arkaruraa: 1881. Klenk 11. Knoble. 37 Ark. 
298. 302 (if also a party. the wife "quoad hoc 
might testify for herself"); 1891. R. Co. v. 
Amos, 54 Ark. 159. 163. 15 S. W. 362 (joint lie
tion for personal injuries; each cnmpetent for 
self alone) ; 
lllinoi8: 1892. Kusch v. Kusch. 143 Ill. 353. 
357. 32 N. E. 267 (consequently. if a bill is 
dismissed against the wife. during thc hearing. 
when the wife is called. she is incompetent) ; 
1 ndiana: 1872. Bennifield \1. H~·pres. 38 Ind. 
498 (action by husband and wife against hus
band and wife for slander of the plaintiff wife: 
each wife allowed to testify as a party in inter
est; re\iewing the prior differences of opinion 
in Carnie 11. Murphy. 28 Ind. 88; Albaugh \1. 

James. 29 Ind. 398; Crane v. Buchanan. 29 
Ind. 570; Ward v. Colyhan. 30 Ind. 395; 
Mouslar v. Harding. 33 Ind. 176; Newhouse v. 
Miller. 35 Ind. 463); 1874. Rogers v. Rogers. 46 
Ind. 1.4: 1876. McConnell \1. Martin. 52 Ind. 
434. 436; 1880. Clouse v. Elliott. 71 Ind. 302. 
304; 1883. Sedgwick \1. Tucker. 90 Ind. 271. 
279); . 
V . 1903. Hathaway's Will. 75 Vt. 137. 
53 Atl. 996 (the wife of the proponent of a will. 
held disqualified in probate proceedingll; but 
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struction has been adopted, and the mere fact of being a nominal party not 
interested (otherwise if a real party in interest) was held not sufficient to 
qualify a spouse, on the ground that the interest-statute had not changed 
the position of such persons.:! In a few other jurisdictions, a still narrower 
construction has been followed, by holding in effect that the statute qualify
ing parties did not entitle a spouse who was a party to testib' at all; i.e. if 
both l\:I and N were real parties in interest, neither could testify; but if N 
was a nominal party only, l\1 could testify, because at common law (ante, 
§ 607) M was competent; while N could not testify, because l\I, the other 
spouse, was a party in interest.3 

Thus is practised the sublimation of repulsive quibbiing, over a series of 
combinations which have no real relation to the witness' truth-telling prob
abilities in any of the situations. 

(b) In a number of jurisdictions, the matter is made plain by expressly 
providing that husband and wife shall be competent H where they are joint 
parties and have Il. joint interest", or (sometimes) " a separate interest," 4 But 
not tho wife of a legatee, who is herself as property in controversy); 1920. Pischel t'. 
legatee joined as a party) : Marceline C. &: M. Co.. 1\10.·, 221 S. W. 
Wisconsin: 1862. Barnes v. Martin. 15 Wis. 74 (personal injury; Layson r. Cooper ap-
240. 246 (husband admitted. in action for wife's proved) . 
injuries); 1863, Hackett v. Bonnell, 16 Wis. New Jer~ey: 1867. Metler's Adlll'r v. Metler, 
417, 476 (wife's separate property; husband 18 N. J. Eq. 270, 276; 
admitted); 1866. Farrell r. Ledwell. 21 Wis. New York: 1867. Maverick v. R. Co., 36 N. Y. 
182; 18;;. Holmes v. Fond du Lac. 42 Wis. 282. 378. 380. 
285; 1877. Getzlalft>. Seliger. 43 Wis. 297. 302; • Virainia: 1874, Statham v. Ferguson, 25 
1880. Kuime v. Omro, 49 Wis. 371. 372. 5 N. W. Gratt. 28. 34; 1882. Hayes v. Mutual Prot. 
838; 1882. Snell v. Bray, 56 Wis. 156. 160, 14 Ass'n, 76 Va. 225. 227 (insurance policy); 1884. 
N. W. 14 (even when a nominal party 'only) ; Burton v. Mills, 78 Va. 468. 470; 1886. Farley 
1884. Hover~n v. Noker. 60 Wis. 511. 514, 19 ". Tillar, 81 Va. 275, 279 (sole trader); 1886. 
N. W. 382; 1885. Strong v. Stevens Point, 62 Perr~' v. Ruby, 81 Va. 317, 323; 1886, Norfolk 
Wis. 255. 261, 22 N. W. 425. &: W. R. Co. v. Prindle. 82 Va. 122. 126 (per-

The sallle result was sometillles reached sonal injury); 1886. Lindsny v. l\IcCormick, 
where the witness was merely interested and 82 Va. 479. 481, 5 S. E. 534; 1887, Nichola.'1 v. 
thus to that extent qualified by statute: 1885, Austin. 82 Va. 817. 825. 1 S. E. 132; 18S8. 
Strong v. Stevens Point. 62 Wis. 255. 262, 22 Jones v. Degge, 84 Va. 685, 688, 5 S. E. 799; 
N. W. 425 (admitting a wife for the husband 1890, Crlibtree v. Dunn, 86 Va. 953. 959. 11 
suing as administrator for death of a child, the S. E. 1053; 1891. Defarges v. Ryland. 87 Va. 
two being jointly interested. though ehe was 4M. 406.12 S. E. 806; 1891. Tholllas v. Sellman. 
not a party). 87 Va. &83. 687, 13 S. E. 146 . 

• Missouri: 1872. Tingley v. Cowgill, 48 Wea! Virainia: the eame result was reached 
Mo. 291, 296; 1872. Fugate v. Pierce. 49 Mo. undet a statute expressly preserving the marital 
441.444; 18n. Buck v. Ashbrook. 51 Mo. 539; disqualification; 1872. Wheeling 1>. Trow-
1873, Owen v. Brockechmidt. 54 Mo. 285. 288; bridge. 5 W. Va. 353; 1877, Hill". Proctor. 10 
1874. Charles v. R. Co .. 58 Mo. 458. 461; 1874. W. Va. 59, 83; 1877. Rose v. Brown, 11 W. Va. 
Harriman v. Stowe, 59 Mo. 93. 95; 1875, 122. 133; 1878, Campbell v. White. 14 W. Va. 
Evers Il. Life Ass'n. 59 Mo. 429. 433; 1875. 122, 148; 1880, Lawrence v. Dubois. 16 W. Va. 
Cooper 1>. Ord, 60 Mo. 420. 430; 1877, Hearle 443, 457: 1881. Zane v. Fink, 18 W. Va. 693, 
v. Kreihn. 65 Mo. 202. 206; 1879. Steffen v. 742; 1883. Anderson 11. Snyder. 21 W. Va. 692. 
Bauer, 70 Mo. 399, 404 (nor is the witness 644. But in West Virginia this was changed 
confined to matters affecting his own interest) ; by St. 1882, c. 130. i 22. 
1880, Joice 1>. Branson, 73 Mo. 28; 1882. Wood • Compare nlso the analogous rulings under 
1>. Broadley, 76 1'40. 23, 34; 1885, Bell 11. R. Co., the Privilege rule. post. i 2235: Kansas: 
86 Mo. 599. 606 (Steffen v. Baullr approved) ; 1881, Jenkinn. Lewis. 25 Kan. 479. 481; 1889, 
1889. Harrington D. Sedalia, 98 Mo. 583, 589. Chicago K. & W. R. Co. 11. Anderwn. 42 
12 S. W. 342; 1903, Layson v. Cooper. 174 Mo. Kan. 297. 21 Pac. 1059; Louisiana: 1871, 
211, 73 S. W. 472 (admitting a wife as real Keller 1>. Vernon, 23 La. An. 164; 1878, Willis ". 
party in interest. but not Illerely as owner of Ward, 30 La. An. 1282; 1882. Shantz v. Stoll. 
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§ 613 TESTIMONIAL QUALIFICATIONS (CSAP. XXIV 

this merely perpetuates the spirit of the vain distinctions of the common 
law. 

§ 614. Same: (2) Separate Estate. It is sometimes provided that the one 
spouse shall be admissible for the other in trials "concerning the separate 
estate of the wife." 1 The common-law rule in this respect (ante, § 603) is 
thus directly abrogated. 

§ 615. Same: (3) Wife as if Unmarried. It was often provided that the 
disqualification shall cease in cases where "the wife wouldi! unmarried be 
plaintiff or defendant ''/ ' a clause which perhaps was intended to cover 
chiefly actions for injuries to or by the wife, but is in fact to-day of large scope, 
if liberally interpreted. 

§ 616. Same: (4) Agents. A common exception is that which qualifies 
husband and wife wherever the transaction in issue was alleged to have been 
conducted by the wife as agent for the husband, or (sometimes) by either as 
agent for the other.l Under this clause, it seems to be proper enough to 

, 
34 La, An. 1237; 1886. Beltran v. Gauthreaux. 142. 148; 1882. Otis v. Spencer. 102 Ill. 622. 
38 La. An. 106. 111; 1888. Johnson v. Boice. 40 626; 1883. Smith v. Long. 106 Ill. 485. 488; 
La. An. 273. 275; 4 So. 163; 1899. Wat.!U'n ~- 1893. Francis v. Rhoades. 146 Ill. 635. 642. 
Lyons. 51 La. An. 1697. 26 So. 440 (action b.)l 35 N. E. 232; 1916. Dinquel v. Dacco. 273 
father for loss of services of ~hild and on be- Ill. 117, 112 N. E. 337 (homestead estate: 
half of the child for latter's personal illness: husband admitted for the wife); Kentucky: 
wife held incompetent on the former issue 1883. Wise v. Foote. 81 Ky. 10. 13: 1888, 
alone; following Lapleine v. R. Co .• 40 La. An. Howard v. Tenney, 87 id. 52, 55. 7 S. W. 547: 
661. 4 So. 875); 1904. Schoppel v. Daly, 112 1892. Covington iI. Geyler. 93 id. 275. 283. 
La. 201. 36 So. 322 (husband admitted. in an 19 S. W. 741; 1901. Smith v. Doherty. 109 
action by the wife for personal injuries); 1906. Ky. 616. 60 S. W. 380; 1902. Board 11. Moore, 
Bianchi v. Dcl Valle. 117 La. 587. 42 So. 148 (i~ Ky.. 66 S. W. 417: 1904. Henning v. 
the wife's suit for personal injuries, the hus- Stevenson. 118 Ky. 318. 80 S. W. 1135: 1907, 
band. being joined, may not testify for her) ; Taylor v. Johnson, Ky. " 99 S. W. 320 
but the effect of these rulings is altered. for (action to cancel shares of stock): 1908. 
actions for personal injurtea 10 a wi/e. by the Walker's Assignees v. Walker. Ky. , 
statute and cases cited ante, § 612. n. 1. 114 S. W. 338 (note by partnership): 1911. 

§ 614. 1 The statute was aPPlied in the Weben. Lape. 145 Ky. 769.141 S. W. 67 (joint 
following caseS: Illinois: 1871. Northern Line liability): 1919. Baskett v. Rudy. 186 Ky. 208, 
P. Co. 11. Shearer, 61 III. 263; 1872. Biggins II. 217 S. W. 112. 
Brockman, 63 III. 316. 320; 1873. McNail V. § 616. 1 ltrkansa8: 1899. American Expr. 
Ziegler. 68 Ill. 224; 1874. Anderson V. Friend, CO. V. Lankford. 35 C. C. A. 353. 93 Fed. 
71 Ill. 475; 1875. Hawver v. Hawver. 78 III. 380 (interpreting the Arkans!1s statute): 
412.414: 1876. Davenport v. Ryan, 81 III. 218. 1900. Gunter v. Earnest. 68 Ark. 180.56 S. W. 
219; 1879. Pyle V. Oustatt. 92 III. 209, 216: 876; 1908. Taylor v. McClintock. 87 Ark. 243, 
1879. Funk 11. Eggleston. 92 III. 515. 532: 1879. 112 S. W. 405; Illinois: 1875. Trepp v. Barker. 
Mueller v. Rebhan. 94 III. 142. 148; 1882. Otis 78 111. 146; 1875. Hayes V. Parrnalee. 79 id. 
II. Spencer. 102 Ill. 622. 626; 1899. Pain 11. 563; 1876. Robertson V. Brost. 83 Ill. 116. 118; 
Farsoll. 179 Ill. 185. 53 N. E. 579: 1903. 1884. Powell v. Powell. 114 Ill. 329.2 N. E. 162; 
Cassem v. Heustis, 201 Ill. 208. 66 N. E. 283: 1907. Donk Bros. C. &: C. Co. v. Stroetter. 229 
1904. Booker v. Booker. 208 III. 529. 70 N. E. Ill. 134.82 N. E. 250; Indian Territory: 1897. 
709; 1907, Linkemann V. Knepper, 226 Ill. America Express Co. v. Lankford. 1 Ind. T. 
473. 80 N. E. 1009; 1913. Marks v. Madsen, 233. 39 S. W. 817; Kansas: 1878. Fisher II. 

261 III. 51, 103 N. E. 625. Conway. 21 Kan. 18. 23; 1887. Wichita &: 
§ 6115. 1 The statute was applied in the W. R. Co. V. Kuhn. 38 Kan. 104. 106; 16 Pac. 

following easeS: lllin0i8: 1872. Mitchell 'D. 75: 1888. Pfefferle v. State. 39 Kan. 128. 130. 
McDougall. 62 III. 498. 506; 1872. Krebaum 17 Pac. 828: 1888. Paulsen 11. Hall. 39 Kan. 
1:'. Cordell. 63 III. 23. 25; 1874, Anderson II. 365. 369, 18 Pac. 225; Kentucky: 1904, 
Friend. 71 Ill. 475, 477; 1875. Hawver V. Logsden II. Stem. 117 Ky. 217. 77 S. W. 927 
Hawver, 78 Ill. 412, 414: 1878, Pigg II. Carroll, (St. 1898, c. 1. construed to mean that 
89 Ill. 205; 1878. Marshall v. Peck, 91 Ill. each may testify to the matters within hill 
187. 190: 1879, Mueller 11. Rebhan, 94 Ill. or her knowledge, but not both to the 
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§§ 600-6201 l\,IARITAL HELATIONSHIP § 616 

hold that the person offered under it ma~: also be the one to prove the agency 
which thus qualifies the witness.2 

Tbis exception was instituted on the general principle of necessity (ante, 
§ 612); and hence, in at least one jurisdiction it is found developed as an , 
original part of the common law.3 

§ 617. (5) Desertion of FamUy. The statutes declaring desertion of 
family to be a p!.'nal ofl'ence contain almost in\'ariabl~' a provision that the 
wife is admissible to prove marriage, parentage, and other reievant facts.1 

But this provision would of course usuall~' be emplo~'ed as an exception to the 
husband's privilege to withhold her testimony against him (post, § 2240), 
and not as an exception to hcr disqualification to testify on his behalf. 

§ 618. Same: (6) Sundry Statutory Provisions. The further local vari
ations of statute would be here unprofitable to examine in detail. The tenor 
of the statutes (ante, § 488) is usuall~' sufficientl.y clear, and judicial inter.pre
tat ion ~eems to be needed in only casual instances.1 

same matters); 1914, B. Nicholson ». Pat- 17 Wi~. 167, 1G9 {husband ndmissible to prove 
rick, 160 Ky. 674, 170 S. W. 20 (action for "the contract mado by him as the agent of the 
malpractice); Louisiana: 1905, Shepherd v. wife, the receipt or payment of money, or other 
Schomaker. 115 La. 542. 39 So. 554; Missouri: acts done by him within the ~cope of his 
1878, Williams v. Williams. 67 Mo. 661, 663; agency); 1865, Meek v. Pierce. 19 Wis. :300. 
Oklahomc: 1912, Fish to. Bloodworth. 36 Okl. 302; 1867. lIountain r. Fisher. 22 Wis. 93, 
586, 129 Pac. 32; 1913. Western N. L. Ins. 97; 1872. Butts v. Newton. 29 Wis. 632. GolO; 
CO. V. WilliamllOn H. F. Co .• 37 Okl. 213. 131 1872. O'Conner V. Ins. Co., 31 Wis. 160. 167; 
Pac. G91; 1917. Chicago R. 1. & P. n. Co. 1874. Ainsworth r. Barry,35 Wis. 136. 141; 
v. Cotton. 62 Okl. 1G8. 162 Pac. 763 (per- 1876. l\1ellk V. l:5teinfort. 39 Wis. 370. 375; 
sonal injury to a wife); VeTmont: 1861, 1876, Hnle ~. Danforth. 40 Wis. 382; 1878. 
Eastabrooks V. Prentiss. 34 Vt. 457; 1865, Chunot 1:. Larson. 43 Wis. 536, 538; lS78, 
Orcutt v. Cook. 37 Vt. 515; 18G8. Lunny v. Marsh v. Pugh. 43 Wis. 597. GOO (" probably she 
Vuntyne. 40 Vt. 501. 503; 1874. Bates v. is a competent witne~s to pro"e the agency"); 
Cilley, 47 Vt. 1.7; 1888. l\lartin v. Hurlburt. 1885. Meade t'. Gilfoyle. G4 Wis. 18. 2G. 24 
60 Vt. 364. 367. 14 Atl. 649; 1891. Pierce v. N. W. 413; 1896. Hager t'. Streich. 92 Wis. 
Bradford. 64 Vt. 219. 23 Atl. 637; 1892. 505.509.66 N. W. 720; 1898. Goescl V. Davis. 
Bntesv. Sabin. 64 Vt. 511,517.24 Atl. 1013; 100 Wis. 678. 76 N. W. 768. 
1896. Pingree V. Johnson. 69 Vt. 225. 39 Atl. § 617. 1 The statute II are collected ante. 488. 
202; 1901. Farr V. Bell. 73 \'t. 342. 50 At\. § 618. I CANADA: 1889. l\IcFarlane v. R .• 
1107; 1905. Miller r. Stebbins. 77 Vt, 183. 59 16 Can. Sup. 393 (3.'!S!lult on a peace officer; 
Atl. 844; 1906. Boyce v. Bolster. 79 Vt. 40. defendant's wife excluded); 1902. Corkum v. 
64 Atl. 79 {wife not admitted to prove a book Corkum. 40 N. Se. 488 {('rim, con. by force; 
account; the trial took place before St. 1904. plaintiff's wife 1I0t admitted in his fa"or. unde!" 
No. 60. p. 78. quoted ante. § 488); Wisco1l8in: Re". St. C. 163. § 36). 
1911. Karlen v. Hadinger. 147 Wis. 78. 132 U:01ITED STATES: Arkansas: 1921. Witham 
N. W. 591. t. State. 149 Ark. 324. 232 S. W. 437 {murder; 

! .-1ccord: Mo. 1893. Leete V. State Bank, defendant's wife not admissible on his behalf. 
115 Mo. 184. 204. 21 S. W. 788 (repudiating under St. 1919. No. 66); Geor(Jia: 1905, 
Williams v. -Williams. 8upra); 1899. Long v. Graves t'. Rivers. 123 Ga. 224. 51 S. E. 318 
Martin. 152 Mo, 668. 54 S. W. 473; 1901. {under Code § 5272. the parties to an action for 
Reed v. Peck, 163 Mo. 333. 63 S. W. 734 (ap- breach of promise of marriage are disqunlified) ; 
proving Leete v. Bank and Long v. Martin}. 1913. Anderson 'C. Anderson. 140 Ga. 802. 79 
Contra: VI. 1897. Jenne v. Piper. 69 Vt. 497. 38 S. E. 1124 {cited post, § 2245. n. 5}; Illinois: 
At!. 147 (agency must first appear otherwise) ; 1895. Johnson v. McGregor. 157 III. 350. 41 
Mo. 1878. Williamstl.WilIiams. 67 Mo.G61. 663; N. E. 559 {admitting the husband for the wife. 
1882. Wheeler & W. Mfg. Co. v. Tinsley, 75 Mo. where she sues. after the statutnry period of six 
458. 459 (like Williams r. Williams). months. for the penult,:, payuble by olle who 

• Wisc0118in: 1862. Birdsall v. Dunn. 16 wins in gambling. to any person suing); 1920. 
Wis. 235. 239 {on the analogy of the similar Ohio Oil Co. r. Industrial Commission, 293 
exception to the "eneral rule of disqualification III. 461, 127 N. E. 743 (widow's testimon~' that 
by interest); 1863, Robby 11. Wisconsin Bank, she had heard the deceased tell the employer's 
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§ 619 TESTIMONIAL QUALIFICATIONS [CHAP. XXIV 

• 5. Statutory Abolition 

§ 619. Statutory Abolition of Interest-Disqualification does not include 
Disqualification of Spouse. Since the principle of the common law had for 
its basis the marital bias, and not the bias of interest in the event (ante, 
§ 603), it followed that a statute making interested persons competent could 
not be construed to make married persons competent by implication. Ulti
mately, the ground of exclusion was the same, namely, the supposed danger 
of falsification; but, as specific rules, the~' rested on distinct sources of such 
danger, and hence their abolition would be required to be efi'ected by distinct 
pro\'isions. Such was the result reached by almost every Court before whom 
the question was raised.' 

agent that he was injured, not admitted to show wife excluded); 1905, Grabowski v. State, 126 
notice); 1921, Zimmer v. Zimmer, 298 Ill. 586, Wis. 447, 105 N. W. 805 {lascivious conduct; 
I=:!2 ~. E. 216 (bill for partition of estate of defendant.·s wife excluded). 
Sarah Z.; the widower, John Z., held not Under the M.ichiuan clause as to .. actions 
competent ns to transactions of a warranty instituted in ('onsequencc of adultery", the 
deed, etc .• with the deceased wife); Kentucky: following rulings have ix'Nl made: 1870. Par-
1899. Bright's Ex'rs v. Swinebroad. lOG Ky. 737, sons r. People. 21 Mich. 509. 515 (statute does 
51 S. W. 578 (Civ. C. § (jOG construed, as to one 1I0t exclude the wife in a criminal prose-
or the other, but not both, being admitted); cution for adultery with her): 1880, Egbert v. 
1903. s. c .. i:J S. W. 10:31; 1903. Williams !'. Greenwalt, 44 Mich. '245. 247. 6 N. W. 654 
Williams. Ky. ,71 S. W. 505 (under Cit'. (wife admitted for her husband in crim. con.; 
C. § 60(i, a husband is not admissible for the no question ruised): 1882, Mathews v. Yerex, 
contestants of a will. where his wife has already 48 Mich. 361. 12 N. W. 489 (wife not admissible 
testified in h~r own int~rest or.. the same side) : for the husband in action for crim. con.); 
1904. Floore v. Green. Ky. .83 S. W. 133 1883, People v. Lovejoy, 49 Mich. 529, 531. 
{under Ch'. C. § 606. a husband is admissible 14 N. W. 485, 8emble (admissible in an action 
in a probate contest where his wife is interested for enticement): 1885. Gleason v. Knapp, 
but does not testify): 1905. Com. v. Woelfel, 56 Mich. 291, 294, 22 N. W. 865 (husband not 
121 Ky. 48, 88 S. W. 1061 (preliminary issue of admissible in his action for crim. con.); 1890, 
an accused's sanity; thewifenotadmissiblefor Carterv. Hill, 81 Mich. 275. 279. 45 N. W. 988 
him); 1907, Mitchell!'. Brady. 124 Ky. 411, !l9 (same): 1914. Hirdes 1'. Ottawa Circuit Judge. 
S. W. 266 (under Civ. C. § 60G, l' wife may 180 Mich. 321, 146 N. W. 64G (action for ha\'-
testify for the administrator-husband in an iug intercourse with the pluintiff's wife after 
IIction for the death of their ('hild): 1915, making her intoxicated; if this was adultery, 
North Rh'er Ins. Co. to. Dyche. 163 Ky. 271, the wife was not t'Ompetent under Compo L. 
173 S. W. 7&1 (insurance inventory, husband as § 10213: if it was rape. she was competent; 
agent); New Hampshire: 1899. Chase v. what loud Jovian laughter must resound when 
Pitman, 69 N. H. 423. 43 Atl. 617 (statute Mercury calls attention to us mortals making 
applied): Vermont: 1895, Wheeler V. Camp- rules of credibility depend on the varieties of 
bell, 68 Vt. 98. 34 At!. 35 (wife admitted. where criminality in issue !). 
the husband was not II party); 1917. Phelps § 619. 1 EXOLA1W: 1852. Barbat V. Allen. 
V. Utle\,. 92 Vt. 40. 101 Atl. 1011 (crim. con.: 7 Exch. 609: 1852. Stapleton v. Crofts, 18 
phtintifT'~ wife admitted for the plnintifT. under Q. n. 367 (Erie. J., diss.). 
Pub. St. § 1592): Viroinia: 1899. Hoge r. Tur- UNITED STATES: Federal: 187:3. Lucas V. 

n~r. 96 Va. 624, 32 S. E. 291 (statute ap- Brooks. 18 Wall. 436. 453; Ark. 1877, Collins 
plicd): 1899. Crowder t·. Garber. 97 Va. 565. v. Mack. 31 Ark. 684, 688 (repudiating the 
34 S. E. 470 (statute 1897-8. applied): 1901, 'obiter dictum' in Magness v. Walker, 26 id. 
First National Bank v. Holland. 99 Va. 495, 470): D. C. 1886. Holtzman r. Wagne~. 16 D. 
39 S. E. 126 (under St. 1897-8. deceased hUB- C. 15: 1896. Foertsch to. Germuller. 9· D. C. 
band's declnrationll, made when (ree from App~ 351.356: Ill. 1871. l\1itchinson V. Cross, 
debt. lire ndmissible to provc gift to wife); 58 II!. 366, 36S; 1882. Lincoln Ave. &: N. C. 
Washinoton: 1896, Speck v. Gray, 14 Wllsh. G. It. Co. v. Madaus, 102 id. 417, 422: Mass. 
589. 45 Pac. 143 (wife not admissible 1857, Barber V. Goddard, 9 Gray 71: },I,iss. 
in erim. con. actions by husband); Wiscon- 1859, Dunlap 1'. Hearn. 37 Miss. 471. 474 (over-
.• i,,: 1900, Miller v. Stllte, 106 Wis. 156, l'u"llng Lockhart v. Luker, 36 id. (8); N. H. 
RI N. W. 1020 (murder; defendnnt's wife 1860, Kelley 11. Proctor, 41 N. H. 139, 141; 
excluded); 190:3. Kraimer v. State, 117 Wis. 1862. Smith 9\R. Co., 44 N. H. 325, 334; N. 
~50. 93 N. W. 1097 (sssault on 1.; defendant's J. 1862, HlLIlo)ong v. Barncs, 30 N. J. L. 69; 
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§§ 600-6201 MARITAL RELATIONSHIP H20 

§ 620. Statutory Express Abolition. The statutes expressly abolishing 
the common-law marital disqualification speak usually for themselves with 
sufficient plainness; they have been already set forth in full (ante, § 488). 
From time to time, judicial declarations of their effect have been given, but, 
owing to the gradual changes of statute in each jurisdiction, these must be 
weighed in connection with the tenor of the contemporary statute.1 

1862. Bird 1'. D:wis. 14 N. J. Eq. 467. 478; 
1865. l\lurshmun t·. Conklin. 17 N. J. Eq. 282. 
288; 1865. Staats v. Bergen. 17 N. J. Eq. 
293. 303; 1866. Crurner T. Reford. 17 N. J. 
Eq. 367. 383; 1868. Yetman I'. De~·. 33 N. J. 
L. 32; ,V. Y. 185:l. Hasbrouck~. Vandervoort. 
9 N. Y. 153. 161; 1868. Hicks v. Brander. 2 
Abb. App. Cns. 362; X. Car. 1869. Rice v. 
Keith. 63 N. C. 31\); Ohio. 1859. Bird v. Hue
ston. 10 Oh. St. 418. 429; So Car. 1881. State 
1'. Workman. 15 S. C. 540. 5411; Tenn. 1871. 
Goodwin v. Nicklin. 6 Heisk. 257; n. 1832. 
Carr v. Cornell. 4 Vt. 116; 1852. Manchester 
v. Manchester, 24 Vt. U4!.l; U;60, Cram r. 
Cram. 33 Vt. 15. 20; Wis. 1866. Farrell v. 
Ledwell. 21 Wis. 182. 

Contra: Ala. 1870. Robison 1'. Robison. 
44 Ala 227. 23~~; 1871. Miller r. State. 45 
Ala. 24. 26; 1872. Johnson r. State. 47 Ala. 
7.33; 1872. Lang Z·. Waters. 47 Ala. 624. 636; 
1873. Rowhmd 1'. Plummer. 50 Ala. 182. 1!)3; 
1874. Sumner 1'. Cooke. 51 Ala. 521; 1877. 
Chapman I'. Holding. 60 Ala. 522. 53a; 1888. 
Husse\" v. State. 77 Ab. 121. 1:35; Conn. 1850 • 

• 

Merriam t'. H. Co .. 20 Conn. 354. 363; 1854. 
Lul'!l.8 11. State. 23 Conn. 18. 20; Ind. 1879. 
Hutchinson 11. State. 67 Ind. 44!); Po.. 1870. 
Yeager tI. Weaver. 64 Pa. 425.427 (turning on 
the statute's peculiar wording). 

§ 620. 1 Federal: 19]!). Adams 1'. U. S. 
8th C. C. A., 259 Fed. 214 (under no Federal 
statute to date is the husband qualified to 
testify for the accused wife in a ~riminal ease; 
Stone. J .• diss .. but mistaking the question to 
be one of prh'i\eged communications); 1919. 
Fitter V. U.S .. 2d C. C. A .• 258 Fed. 567. 575. 
(defendant's wife held not erroneously ex
cluded. though the opposite ruling would not 
have heen held error); 1920. Jin Fuey l\Io~' 
v. U. S .• 1I>4 U. S. 189. ·11 Sup. 98 (violation 
of the anti-narcotic act; defendant's wife not 
admissible in his favor; .. the relaxation of 
the rule in this regard by § 858. Rev. St. U. S .• 
ooing confined to civil cases"); 

Ark. Disqualification not abolished: 1877, 

Collins v. Mack. 31 Ark. 684. 688; 1878. Phipps 
I). Martin. 33 Ark. 207. 210; 1878. Berlin v. 
Cantrell. 33 Ark. 611. 621; Conn. Disquali
fication not abolished in criminal cases: 1854. 
Lucas V. State. 23 Conn. 18. 20; D. C. 1920. 
Early 'l? Early. D. C. App.. 261 Fed. 1003 
(husband and wife arc rompetent in divorce 
proceedings. under Code § 1068); Del. 1916. 
Williams t·. Betts. 11 Del. Ch, 128. 98 At.l. 
371 (disqualification abolished by St. 1907. 
now Rev. C. 1915. § 4216); Fla. Disqualifica
tion abolished in criminal cases: 1894. Walker 
v. State. 34 Fla. 167. 169. 16 So. 80; Ind. 
Disqualification entirely aboli,h"d: 1879. 
Brown 'C. Norton. 67 Ind. 424; Ib79. Hutchason 
'C. State. 67 Ind. 4-19; 1881. Roberts I). Porter. 
78 id.1:30. 133; Ind. T. 1913. Birdwell 'C. U. S .• 
10 Ok!. Cr. App. 159. 135 Pac. 445 (under 
Ind. T. St. 1899. , 1974. a defendant's wife 
cannot tcs'dfy for him); Kan. 1911. Harris 
v. Brown. C. C. A .• 187 Fed. 6 (Kansas Gen. 
Stat. 1909. § 5915. C. C. P. § 321. held to abolish 
marital incompetency except for marital com
munications) ; La. 1896. State v. Pain. 48 La. An. 
:n1. 19 So. laS (wife is inadmissible in criminal 
suits generally) ; Miss. DisqUalification entirely 
abolished: 1876. Rushing v. Rushing. 52 Miss. 
329; 1876. J3:my 1'. Sturdivant, 53 Mies. 490. 
493; 1886. Ellis v. Alford. 64 Miss. 8, 12, 1 
So. 155; 1894. Saffold 11. Horne. 72 Miss. 470. 
482. 18 So. 433 (gh;ng a history of the leg
islation); Nebr. Disqualification abolished: 
1897. Smith v. Meyers. 52 Nebr. 70. 71 N. W. 
1006; Ohio: Disqualifieation abolished for 
ci\"il cases: 1881. Howard v. Brower, 37 Oh. 
St. 402. 404. 409: Oklo Disqualification not 
abolished for civil cases: 1897. Nix V. Gilmer. 
5 Ok\. 740. 50 Pac. 131; Pa, Disqualification 
abolished for ~hil cases: 1870. Yeager v. 
Weaver. 64 Pa. 425. 427: 1874. Ballentine t'. 

White. 77 Pa, 20. 26: 1893. Evans v. EVans. 
155 Pa. 572. 576. 26 Atl. 755; W. Va. Dis
qualification abolished. except for spouse of 
disqualified sun;\,or; 1889. Kilgore v. Hanley, 
27 W. Va. 451. 454. <' 
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§650 BUOK 1, PAHT 1, TITLE 11 [CHo\P. XXV 

• 

SUB-TITLE I (continued): TESTIMONIAL QUALIFICATIONS 

TOPIC IV: TESTIMONIAL KNOWLEDGE 

CHAPTER XXV. 

A. GENERAL PR1!>CIPLES OF KNOWLEDGE 

1. Preliminary Distinctions 

§ 650. Observntion, Opportunity to Ob
serve, and Knowledge; their difference, and 
their practical sameness. 

§ u51. Distinction b:!tween Experience 
and Knowledge. 

§ 652. Knowledge may rest upon a 
Hypothetical Basis. 

§ 653. Knowledge often a double clement, 
including (1) a Class of things, and (2) the 
Thing to be classed. 

§ 654. Burden of Proof of Knowledge 
Qualification. 

§ 655. Same: Witness asked to specify 
the Ground! of his Knowledge. 

2. Degree, Quality, and Sources of 
Knowledge 

§ 656. Judicial Phrasings of the Principle 
of Knowledge. 

§ G57. (a) Knowledge must be founded 
on Personal Observation by the Senses, not 
on Hearsay. 

§ 658. (b) Knowledge need not be Posi
tive or Absolute; Admissibility of a "Be
lief", "Impression", "Opinion", or the like. 

§ G59. (c) Knowledge must involve 
Rational Inferences from Adequate Data. 

§ 660. Same: Inference of Identity 
of Person by Voice or Appearance; of A~a 
from Appearance; of Chattels from their 
Qualities; Miscellaneous Instances of In
adequate Knowledge. 

§ 661. Same: Testimony to Another 
Person's State of Mind. 

§ 662. Same: Improbabilities in Scien
tific Tc.;timony. 

§ 663. Same: Speculative Testimony 
to Personal Inj uries and to Values. 

§ 664. N egative Knowled~e; Testimony 
that a Fact ,vould have been Seen or Heard, 
had it occurred. 

3. Hearsay Knowledge exceptionally 
admitted 

etc.); (3) Expert Learning founded on 
Books. 

§ 666. (4) Execution and Contents of 
Documents not personally observed. 

§ 6Bi. (5) Testif\'ing to One's Own A~e, 
or to an Adoptive Child's AHe; or (G) -to 
Another Person's Name, or (i) Residence. 

§ 6GS. (8) Conversations through an 
Interpreter. 

§ 669. (9) Information received 
Telephone or Dictagraph. 

by 

§ 670. (10) Testimony of Deceased or 
Absent Pcrso!l5 under the Hearsay Ex
ceptions. 

4. Hypothetical Questions 

§ 672. General Theory. 
§ 673. False Theory: "Usurping the 

Pro\-incc of the Jurr." 
§ 674. Actual Observation not neces

sary; Hypothetical Presentation may be 
uffi · • S Cleno. 

§ 675. Where Personal Observation is 
had, Hypothetical Presentation is unneces
sary. 

§ 676. Where Personal Observation is 
lacking, Hypothetical Presentation must 
be used. 

§ 677. Personal Observation is not neces
sary, whell Hypothetical Presentation is 
used. 

§ 678. The snme Skilled Witness may 
testify from both Personal Observation 
and Hypothetical Presentation. 

§ 679. Only Skilled Witnesscs may be 
asked Hypothetical Questions. 

§ 680. If the Premises fail, the Con
clusion must be disregarded. 

§ 681. Form and Scope of the Question; 
(1) Particularization of the Premises to be 
used; Qucstions based on Testimony ill 
the Case. 

§ uS2. Same: (2)Kindof Data that may be 
assumed in the Question; not All the Facts, 
but Anv Facts of which there is Evidence. 

§ 68.3. Same: (3) Fonn of Question 
must be expressly Hypothetical. 

§ uS4. Hypothetical Questions 011 Cross
exmnination. 

§ 665. (1) Official Records; (2) Sci en- § 685. Length of Hypothetical Ques-
tific Ill!Itruments and Tables (Vacuum Rays, tion. 
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§ 686. Abolition of the Hypothetical 
Question as n Requirement. 

B. KNOWLEDGE REQUIRED FOR SPECIAL 
SUBJECT 

1. Medical Matters 
§ 687. Physician's General Knowledge 

based on the Study of Books. 
§ 688. Physician's Knowledge of SymP:' 

ili:ns based on Hearsay of Patients nnd 
Ot·lers. 
. § 689. Lavman's or Physician's Ac

quaintance with a Person Insll.ile or Diseased. 

2. Foreign Law 
§ 690. Knowledge of Foreign Law 

based on Study alone. 

3. Reputation (of Character) 

~ 691. Witness must expressly appear 
Qualified. 

§ 1l!J2. Knowled~e must be based on 
Residence in the Place of Repute, not on 
mere Inquiry. 

4. Ha.ndwriting 

§ 693. General QUestion defined. 

A. Ex Yisu Scriptioni.s (Seeing the Person 
Write) 

§ 69·!' Number of Times. 
§ 695. Length of Time beforehand. 
§ 696. Quantity of Writing seen. 
§ 697. Writing 'post litem motam'; 

After-acquired Knowledge. 
§ 698. Quality of Wifne;;s' Opinion. 

B. Ex Scrip/is olim l'isis (Seeing Known 
Gelluine Documents) 

§ 6ll9. General Principle. 

§ 700. (1) Express Admissions as the 
source of belief. 

§ 701. (2) Implied Admissions as the 
source of helief. 

§ 702. (3) Exchange of Correspond
encej is this sufficicnt, or must it be "acted 
upon"? 

§ 703. Clerks familiar with Accounts, 
Letters, etc. 

§ 704. Official Custodi9.1lS of Prede
cessor's Records; Family Records. 

§ 705. Bank Notes and other Paper 
Monev. 

§ i06. Relative Value of foregoing 
Kinds of Knowledge. 

§ 707. Number of SpeciInrns; Writing 
• post litem motam.' 

§ 708. Other Principles affecting Hand
writing, distinguished. 

C. Ex Scripto nU1Ic Viso, or Ex Compara
tione Scriptorum (Experts' Comparison oj 

Specimens) 

§ 709. General Principle. 

5. Value 

§ 711. General Principle. 
§ 712. (1) Experiential Qualifications. 
§ i13. (2) Knowledge of Value-stand-

ard; what tests nre proper? 
§ il4. Same; Ln.nd-value. 
§ 715. Same: Services-value. 
§ 716. Same: Personal-property value. 
§ 717. Same: Witness must know the 

l\Iarket Value, if there is one. 
§ 718. Same: Knowledge must be of 

Value in the vicinitv. 
§ i19. Same: 'Knowledge of Value

stlllldards must ~enerally be acquired by 
personal observatlOnl not by mere hearsay. 

§ no. (a) Acquamtance with the specific 
object to be valued. 

§ 721. (4) Other Principles, distinguished. 

A. GENERAL PRINCIPLES OF KXOWLEDGE 

1. Prelimina.ry Distinctions 

§ 650. Observation, Opportunity to Observe, B·nd Knowledge; their differ
ence, and their pra.ctical sameness. It is obviously impossible to speak with 
accurac~r of It witness' "knowledge" as that which the principles of testi
mony require. If the law received as absolute knowledge what he had to 
offer, then only one witness would be needed on an~' one matter; for the fact 
asserted would be demonstrated. \Vhen a thing is lmolOlI to be, it is; and 
that would be the end of inquir~'. A witne:is cannot hc assumed beforehand, 
by the law, to know things; the most it can assumc is that he thinks he knows. 
The law assumes that the matter is in truth of some particular complexion, 
hut also realizes that to determine what its real complexion is the tribunal 
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may have to listen to various persons; the statements of some of these it will 
reject, and of others it will accept. But from the persons to whom the tribu
nal will listen the law will attempt to require some qualification which will 
make them worth listening to. It will not presume to determine beforehand 
which witness is correct i.e. which one really k7WWS, but it will ask 
that each one offered shall be one (prima facie' likely to know, in short, 
shall have had an opportunity of observing what was or what happened and 
shall have directed his attention or observation to the matter. This is as far 
as the law can go. 

Accordingly, the rules upon the subject in hand are all concerned, not 
strictly with the witness' knowledge, but with his opportunities of observing 
and his actlUll observation. For example, if it is a question of the aggressor 
in an affray, what the tribunal will ask for is, not persons who really" know" 
who the aggressor was, but persons who have been so situated that they 
had an opportunity of observing and did observe the affair. l 

The practical tests, then, and the detailcd rules, arc in strictness concerned 
wi.th observation and not with knowledgc. Nevertheless, as the ultimate 
aim often gives name to the method, it may be said, roughly but sufficiently, 
that the qualification here involved is Knowledge, at least as distinguished 
from Experience, Sanity, and the other qualifications of capacity to know. 

§ 651. Distinction between Experience and Knowledge. Observation of 
the matters to be testified to is an essential conception in the qualifications 
of every witness without exception (ante, § 478). By Observation is meant 
that direetion of attention which is the source of impressions, and thus of 
knowledge. The distinction between Experience (ante, § 558) and Observa
tion is that the former concerns the ment.al power or capacity to acquire knowl
edge on the subject of testimony, while the latter concerns the aetual exercise 
of the faculties upon the subject of testimony. Competency as a witness is 
inconceivable without the presence of both these elements. 

It is true that the distinction between Experience and Observation is some
times lost sight of in the practical tests applicahle to certain subjects of testi
mony. For example, when a Court adopts the rule of thumb that farmers 
in the vicinity of a certain piece of land may testify to its value, it is ruling 
upon both these subjects; it is ruling that farmers are persons of sufficient 
experiential qualifications, and it is also ruling that persons in the vicinity 
have sufficient observation or knowledge of the general class of values in 
question and of the piece of land in question. Again, when It Court rules 
that a bank-cashier who has handled the kind of notes alleged to be counter
feit may testify to the genuineness of the one in question, it is ruling that 
bank-cashiers are experientially qualified to form an opinion on the matter, 
and it is also ruling that the handling of the notes sufficiently ensures obser-

• e50. I From the point of view of logic thor's" Principles of Judicinl Proof. 8S given 
and psychology as applicable to argument by Logic. Psychology. and GellCral Experience, 
before the jury (not the rules of AdmiB8ibility). and illustrated in Judicial Trials" (1113), 
- the materials collected in the present au- U 234-238. 
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vation or knowledge of the general type of note in question. In these in
stances, as well as in others, the rule of thumb does not distinguish the two 
principles. But the practical convenience of such rules need not prevent 
us from recognizing that two distinct principles are involved, or that the two 
elements must always exist however obscured. 

§ 652. Knowledge mar rest upon a Hypothetical Basis. The direction of 
attention which constitutes the source of the knowledge will usually be made 
upon matters as they present themselves to the senses out of court. But 
the observatiOl: may also be directed to the same matter hypothetically placed 
before the witness in court. Thus, a physician may examine i\ patient at 
his home and observe certain symptoms, whence he reaches the conclusion 
that a fever exists; but the same symptoms may be stated to him by counsel 
in court, and he may then reach the same conclusion, and it win be receivable, 
except that it will rest upon the hypothesis that the symptoms statedito him 
actually existed. Here the direction of attention to the symptoms is that 
observation which the law requires before receiving his conclusion as to the 
nature of the disease; but in the one case the alleged symptoms are learned 
by his own senses and rest on his own testimonial credit, while in the other 
case they rest on the hypothesis that other persons will testify them to be 
true. In §§ 672-684, the theory of the hypothe~ical question and its detailed 
rules are examined in full. . 

§ 653. Knowledge often a double element, including (1) a Olass of things, 
and (2) the 'l'bing to be classed. In certain subjects the observation must be 
of a double sort. For example, a witness to the value of a horse must be ac
quainted with the value-standards for different classes of horses, and must 
also be acquainted with the particular horse to be valued (post, § 720). A 
witness to the genuineness of handwriting must be acquainted with the type or 
standard of the handwriting of the alleged writer, and must also see the dis
puted writing which he is to say does or does not belong to that type (posi, § (93). 
A witness to the identity of a person, a voice, or anything else, must be fa
miliar with the person or voice or other things as to which the identity is 
asserted, and must also see or hear or otherwise perceive the thing to be identi
fied with it.1 In short, wherever the subject of the te5timony consists ill 

§ 653. I Witnesses sometimes, though well 
enough qualified on the first element, jump to a 
conclusion on the second one. especially in mat
ters of Identification; c.g. the Russell Will 
Case, Boston "Transcript". Feb. 14, 1910 
(the il!8ue in a will case WIIS the identity of 
the claimant purporting ttJ be Dtmiel Blake 
Russcll. Mrs. George Moulton, a (ormer resi
dent of Melrose, testified that she knew Daniel 
Blake Russell in 1880. She said thllt he wali 
a slight youth with sloping shouldors and long. 
slender hands, and that the c\lIimant WtlS 
entirely different from him. Mrs. Moulton 
said that she was well acquainted with 1111 the 
Russell family ILnd had been an intimate friend 
of Mrs. Daniel Uusscll. 011 cross-examination 

she said she went to the Hotel Commonwealth 
in Boston a few weeks IIgo to sec the c\lIimant. 
but that Mr. Simpson had refused to allow her 
to sec him. .. This is news to me," broke in 
Mr. Simpson. '·Would you IIgree to have lin 
interview with him now?" The witness said 
that she thought she would. ,. Of course you 
have n't any especial feeling about this whole 
matter. have you·!" he asked. ··Yes, indeed, 
I have,"' replied Mrs. Moulton in evident 
exritement. .. I think it is a shame for a 
mlln who iSll't Daniel Blake Russell to pre
teud that he iii. ! made up 1111/ 111ind from 
readino the flCU'spaper8, before I ever came to the 
court room or saw Ilim, that Iul wall fI't the r41111 
man"). 
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e1assifying or identifying or testing or authenticating', the witness' obser\'a
tion necessarily involves two elements, (1) lin obscn'ation of the class, type 
or standard, and (2) an obsermtion of the thing to be dassified or identified. 
Both elements must be supplied in his testimony. Under the particular 
topics of testimony, the rules applying this principle may be examined. 

It may be noted that here it is not uncommon to supply the second ele
ment by hypothetical presentation (post, § 672). Thus, in valuing the cost 
of a house's construction, the witness may have actual observation of only 
the value-standards of different sorts of houses, and then the features of the 
particular house to be valued may be placed before him by hypothetical de
scription. So a witness to the identity of a murdered person with one J. S. 
may have had actual observation of J. S. but not of the body of the murdered 
man, and the latter element may be supplied by showing him a photograph 
assumed to be that of the deceased, and then verifying the photograph as 
that of the deceased. 

§ 654. Burden of Proof of Knowledge Quplification. It has already been 
noted (ante, §§ 484, 497, 508, 560, 584), that in adults the general Mental 
Capacity to testify is assumed, and need not be shown beforehand; and that 
the same is true of that capacity whose absence is indicated by the term In
terest; while Experiential Capacity is not assumed, if the subject calls for 
special experience, and the possession of it must be made to appear before-

. hand. These differences are based on practical convenience and probabili
'ties, for the probability is that the average witness will be sane (and thus sanity 
may be assumed), and the probability is that the average witness will not 
have special experience (and thus it cannot be assumed). 

Analogy would indicate, then, that since the probabilities are all against 
a particular person, out of all persons, having been one to observe the particu
lar matter in hand, it cannot be assumed that he is one of the few admissible 
persons, and his qualifications as to observation, or knowledge, must be made 
to appear beforehand. Such is the generally accepted rule. The witness, 
before he refers to the matter in hand, 1nU~t make it appear tltat he had the requi
site opportunities to obtain correct impressioWl on the subject; and the first 
questions put to him should be and usually are directed to laying this founda
tion: 1 

I8iD, MORTON, J., in Wetherbee v. Norris, 103 Mass. 564, 566 (approvir.g a ruling, in the 
trial Court's discretion, that a witness to reputation must be asked beforehand whether 
he knows the reputation): "The same principle is applicable to the examination of wit
nesses upon other subjects. It often occurs, in the trial of cases, that the judge is called 

• 654. 1 11)00, Cleveland T. & V. R. Co. 1>. 

Marsh, 63 Oh. 236, 58 N. E. 821 (whether a 
person was a trainman); 1903, Friday v. 
Pennsylvania n. Co., 204 Pa. 405, 411, 54 
At!. 339 (a witness to land-values may be sub
jected to cross-examination Il!! to his qualifica
tions before ()x(Jrc~sing an opinion on direct 
examination); 1904, Davi~ v. Pellnsylvauia R. 

• 

Co., 215 Pa. 581, 64 At!. 774 (similar); 1899 • 
Gorkrow's Estate, 40 Wl18h. 563, 56 Pac. 385 
(prior statement of qualifications may be re
quired, in trial Court's discretion.) 

Compare the general rule for voir dire us 
to interest (ante, '585) nnd u.s to experience 
(ante, § 000, D. 1). 
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upon to inquire of a witness whether he has kno\Yle(l~e of the matter of which he is called 
to testify. If it appears to he doubtful whether the witness understands and appreciates 
his duty to testify only to what he knows of his own knowler\ge, or if for any reason there 
is danger that he may testify to hearsay, it is the right and it may be the duty of the pre
siding judge to inquire of him if he has knowledge of the matter as to which he is asked 
to testify .. " Whether the circumstances of this case required the preliminary question 
to be put wa..~ a matter within the judicial discretion of the presiding judge." 

Where this preliminary inquiry is omitted, the opposing counsel cannot after
wards object to it as a technical violation of rules; this is usually placed on 
the theory that the knowledge may be presumed,2 but it is more correct to 
place it upon the rule (ante, § 18) that a failure to make objection at the proper 
time is a waivcr of the objection. Yet where the subsequent course of the 
examination develops a totallaek of opportunity of knowledge, no doubt the 
testimony may be struck out, on the ground that the waiver was merely of 
the requirement of the preliminary burden of proof, and not of the substan
tial qualifications of the witness. 

The importance of enforcing this general rule is illustrated in the follow
ing passage, where the unsuccessful counsel was, in strictness, in the right: 

1888, Parnell Commillllion'lI Proceedings, 36th day, Times' Rep. pt. 10, p. 18; the Irish 
Land League and its leaders being charged with complicity in certain crimes, particularly 
in the Phrenix Park assassination of 1882, certain of the known criminals testified that 
their body, the Invincibles, had received assistance-money from the League; it had turned 
.': " ln cross-examining one of them, that his testimony to the receipt of this money from 
, ., !ague officers was not based on his knowledge at all, but merely on what he hall 

",' '\' \ '"rom others; another of these persons was now asked on direet examination as follows: 
,f. Jam~8: "Tell me of your own knowledge whether you know of his receiving any 

HlOney from the Land League." Sir C. Russell: "l\Iy Lords, I would ask my learned friend 
to be particular as to that question 'of his own knowledge' after the experience we had of 
Delaney's evidence. 'Did he see anyone pay him?' is the proper form of question." 
Sir 1I. James: "I think not." Sir C. RU8.~ell: "With great deference, my Lords, it is. 
We had a deliberate statement the other day in answer to a similar question put tll a wit
ness, 'Did you know this?' and 'Did you know that?' and, afterwards in cross-exam·· 
ination, it turned out that he did not know it of his own knowledge, but it was what had 
been told him. I want to guard agl.inst a repetition of that. The proper form of question 
ns I submit is, 'Did he sec any money paid?'" Sir II. Jamell (to the witness): "You 
understand what I mean do you know this of your own knowledge?" Sir C. Rllilsell: 
"I am objecting to the form of the question." President HANNEN: "It is a very usual 
form of question." Sir C. RUlisell: "I respectfully say, in view of the reasons I have 
given, that the proper question is, 'Did he sec nny money paid?'" President HANNEN: 

"I shall not interfel'e with the discretion of counsel in asking a. question in a manner which 

11904, Norman P. S. Co. I). Ford. 77 Conn. 55 N. H. 41 ("Where nothing appears to the 
461, 59 At!. 499 (where a deposition shows contrary it ia to be presumed that what the 
that the witness speaks from hearsay only. witness stated was within his knowledge. and 
the answer may be struck out: though "if that his knowledge was d"rived from proper 
the witness had been present to testify. the sources"): 1867. Field I). Tenney. 47 N. H. 
Court could have received these answers on 513. 522; 1900. Glauber Mfg. Co. I). Voter. 
the assumption that he was speaking or what 70 N. H. 332. 47 Atl. {lI2: 1874, Fassin I). 

he knew; leaving it to the defendants to sllow Hubbard. 55 N. Y. 471 (deposition; if knowl-
thl' contrary if they could. on cr088-examinll- edge would at leOost have been possilJlc, from 
tion or othorwise "); 1874, Pearson 11. Wheeler, what appears, it may be presumed). 
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is quite usual." Sir C. RU8scll: .. I havc pointec\ Ollt the clangl'r thc grent danger of 
putting the question in the form in whieh Ill.Y learned friend is plltting it." President 
HASSEN: .. Precisely so j and you have also shown where the safeguard lies, namely, in 
cross-examination." 

§ 655. Same: WitnesB Bpecifying the Grounds of his Knowledge. The 
party offering a witness may desire to make plain the strength of the wit
ness' grounds of knowledge and the reasons for trusting his belief. This is 
a legitimate purpose. But, in pursuing it, the witness often will naturally 
state circumstances which may give indirectly some unfavorable impres
sions against the opposite part~·, as where the witness is asked, "What 
made you notice the defendant's features~" and replies, " Because he was 
the same man who stole my wagon last year." Or he may relate other per
sons' utterances which would be inadmissible as hearsay, but for their pres
ent utility. 

Nevertheless, 01\ the principle of multiple admissibility (ante, § 13), the 
general rule is that the witness mayl on the direct examination state the par
ticular circumstances which legitimately afl'ccted his knowledge or recollec
tion, even though the fact would otherwise be inadmissible; 2 the judge's 

, 61111. 1 P.ut he is of roursc not olr/igcd on Kentucky: 1895, Kendull's Ex'rs v. Collier, 
direct examinution to state hi8 rt'UsonM: Hl05, !l7 Ky. 446, 30 S. W. 100!! (reusons for knowing 
Com. ~. Johnson, 188 Mass. a82, i-I ~. E. handwriting); Marylalld: 1910, Mayor of 
939, 1918, State v. Stegner, 276 Mo. 4:!7, :lOi S. Baltimore v. Hurlock, 113 Md. 674, 78 At!. 
W. 826 (handwriting). 558 (\'alue-witnesM); Massachu8etts: 1859, 

• Accord: Alabama: 1895. Dickson Dickenson t·. Fitchburg, 13 Gray 556 (expert; 
v. Bumberger, 107 Ala. !!9a, 18 So. 290 general principle); 1864, Lincoln v. Mfg. Co., 
(generul prin!!iple, but too narrowly stated) : 9 All. 192 (5310<»; 1878, Williams v. Taunton, 
1!J05, Bruham v. State. 14a Ala. 28, 38 125 1\Iuss. 40 (ijume); 18!JO, Hunt v. Boston, 
So. 919 (insullity); ,1rizona: 1!l:lI, 1\Ioon t·. 152 ~Iass. 109,:!5 N. E. 82 (same); 18!J6, Com. 
State, 2!! Ariz. 418. 198 Pac. 288 (hllr~lar~'; t'. Bishop, 165 l\Ius~. 148, 42 N. E. 5(30 (the 
linger-print identity luwing been testified witness' reason for identifying defendant was 
to by experts. the witness wus allowed til thut the luttl'r had come tAl him to be treated 
iIIustrnte the certainty of Hlll'h identifieation for u certuin diseuse); 1897, Com. v. Kennedy, 
by tuking the jurynwn's finger-printM nn a 170 l\Iass. 18, 48 N. E. 7iO (identity of pur· 
acries of cards lind identifYing them; also chaser of poison); IS!)!), Leslie v. R. Co., 172 
to relute his experienC'('g in other cases of Mass. 468, 52 N. E. 54!! (expert; general prin-
finger·print identifil'atinn): California: 1907, ciple); 1902, O'Malley v. Com., 182 Muss. 
Salmon D. Rathjens. 152 CuI. 290. Puc. 733; 196, 65 N. E. ao (expert not allowed to state 
Connecticut: 1876. Tomlins'JI1 t·. Derby, 43 tbut his opinion wile bused on a eonsideration 
Conn. 562 (r~asons for knowing that a high- of sales not otherwise .widenced. without speci-
way-defect existed): Florida: 1914, Alford v. fying them); 191)5, Cum. v. Tucker. 189 Mass. 
Htute, 47 Flu. 1. 36 So. 436 (ocl'urrence of a 457, 76 N. E. 127 (cfrtain experiments, not 
fire, liS th'l reuson for fixing u date of ~~eing admitted under the mescnt rule); Michigan: 
defendant, allowed); Georoia: 1908, Albany 1864, Angell v. Rosen'Dury, 12 Mi(~h. 241, :!57 
Phosphute Co. v. Hugger. 4 Ga. AIlIl. 771. 62 (whether notes pro'juced were tIm $llIIe as 
S. E. 533 (witness test.ified til present recollec- those shown i.v witnesM by Jllaintiff; rcasonM 
tionB bused Oil a marked ralendar \ost: .. tho for noticing them pnrtil'ularl~', allowed to be 
weutber bureau reports verified what I blld on stated; quoted sUllra); 1868, Detroit & M. 
my calendar": the last rcferenre held doubt- H. Co. v. Vlln Steinburg, 17 Mich. 99,107 (to 
ful. but admitted); Illirwis: 1919, PL'Ople v. indicate the fixing of a witnesM' attention on 
Baker, 290 1Il. 349, 125 N. E.263 (murder; to tho fuct of a 10coIllotive hell having been rung 
explain the witne!lll' notice of dcCendunt's nc- or not, the witnesM waM allowed to suy that it 
tiona. he mentioned on cross-exulUilmliotl thut hud been then talked of, but not to stute thllt 
deceased had called his attention to defend- .. people suicl thut tbe bell wus n{Jt rung"), 
ant's presence; but on re-exuminution he was 1895, Cole v. R. Co., 105 Mich. 549, 63 N. W. 
1I0t allowed to give the rest of deceased's re- 647 (worda uttered, admitted to Mhow how 
marks, al\udillK to defendant's hostile feelings) ; thing Will! rI.'Ulerubcrcd); 1900, Grcl/ell v. 
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instruction to the jury must be relied upon for preventing their improper use 
of the fact: 

1856, GnEEs, C. J., in Staie v. Fox, 25 X. J. L. 575, 602 (in fixing the recollection of a 
time, the remark of a neighbor was used; "she said, 'Perhaps the man I olet on Thurs
day morning might have had something to do with it"'): "The evidence was not offered 
or admitted to prove the truth of the facts stated to the witness, but merely to show what 
it was that r.alled the attention of the witness to a fact stated by her or that fixed the 
fact in her recollection. Whether the statement of the third person was true or false was 
perfectly immaterial. The fact that the communication was made, and not its truth or 
falsity, was the only material point. The conversations were 110t henrsay, within the 
proper meaning of the term." 

1864, CHIUSTIAXCY, J., in Angell \ .. Roscnbury, 12 Mich. 241,257: "It was very impor
tant, in determining the credit to be gh·en to the witness' recollection, to know whether 
any or what reagon existed at the time to induce the witness to give pnrticular attention 
to the appearance of the notes [then shown to him1. The value of his recollection would 
depend entirely upon the degree of attention with which he observed the facts and the 
reasons which operated upon his mind to excite that attention and to fix the facts in his 
memory. He should therefore have bccn allowed to state any facts which had that effect, 
whether relevant to the issue or I\ot." 

Compare a similar use of hearsay utterances to identify a time, place, or 
person (ante, § 41G) to corroborate a witness (post, § 1129), and to exhibit 
the grounds of a physician's opinion (post, § 1720), or other expert's opill
ions (ante, § 5(2). The theory of the Hearsay rule on this point is dealt 
with post, § 1791. 

Cros.'1-e:raminlltion to impeach the witne.ss' sour<.es of knowledge is noticed 
lJOst, §§ 991-995, ante, § 463. 

2. Degree, Qua.lity, and Sources of Knowledge 

§ 656. Judicial Phrasings of the Principle of Knowledge. Courts have 
often uttered in broad terms the general principle of the necessity of Obser
yation as a source of Knowledge. The following passages illustrate their 
attitude: 

1824, Mr. Thomas Slarkie, Evidence, in, 127: "To render the communication of facts 
. perfect, the witnesses must be both able and willing to speak or to write the truth. It is 

necessary that they should possess, in the first place, the means and opportunity of ac-

R. Co .• 124 Mich. 141.82 N. W. 843 (similar): (patient's statement i$ the bl\Si~ for phylli-
.Moli/ana: 1921. State v. Bess. 60 Mont. 558, 1!l!l cian's opinion): PC1I1l8yivania: 1865, Howser 
Pac. 426 (expert to effect of fiat-nosed bullets) : 1>. Com .• 51 Pa. 341 (that the witness on auiv-
Nebraska: 1911, Brown 1>. Chictlf,o B. & O. R. ing home had told to her parents what she had 
Co., 88 Nebr. flO-i, 130 N. W. 265 (child's ex- heard and seen, and t.hnt they replied, ~lIowed); 
clamation directing witness' attention); New Rhode Island: 1903, State v. Nagle. 25 R. I. 
York: 18i9, O'Hagan 1>. Dillon, i6 N. Y. 170, 105.54 Atl. 1063 ("'''henever the opinion of 
173 (a witness testifying to the hanging of a a person is deemed to be relevan t, the grounds 
lamp lit the place where an injury occurred. on which such opinion is based arc also deemed 
1I11owed to be asked: "Is your recollection to bP. relevant"; here, of experiments with a 
refre8hed. or your attention called to that hom pisto~ as to the appearances of wounds); 
any circumstance. any Il('('idcnt that happened Vermont: 1913. Miller v. Pearce, 86 Vt. 322. 
thero?"); Oklahoma: 1917, Chicago R. I. & 85 At!. 620 (recollecting an act of defendant by 
P. R. Co. 1>. Jackson. 63 Okl. 32. 162 Pac. 823 a remark made about it). 
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§ 657 TESTIMONIAL QUALIFICATIONS [CnAP. XXV 

This objection to testimony, however, must be distinguished from the ob
jection based on the so-called Hearsay rule. Under the present principle, 
the law declines to accept a witness X's statement (for example) that he 
knows A struck B, because it appears that X had no personal observation 
but rcceived his impressions from others' information. But if X were to 
testify, "Y told me that A struck B first", then he would appear to know 
sufficiently the fact of Y's making the assertion, and the question then be
comes whether Y's assertion, thus proved, is adIl1issible. Then it is that the 
Hearsay rule rejects the proof of X's assertion as a statement untested by 
oath and cross-examinl'.tion. In other w{);xls, so long as it is attempted to 
argue directly from the witness X's statement to the striking of B by A, the . 
question is one of the sufficiency of X.·s knowledgp.; it is only when the asser
tion of Y, a person not in court, is put fot\v~rd testimonially that we are con
cerned with the Hearsay rule in the strict sense. The distinction is more 
fully examined elsewhere (post, § 1361). 

Exceptional cases, under the present principle, when knowledge founded 
on hearsay may suffice, are later considered (post, §§ 664-Q70). 

§ 658. (b) Knowlelige need not be Positive or Absolute; 
of & " Belief", "lmprtlssion", "Opinion", or the like. The second corollary 
of the general principle of knowledge is that the result of the witness' obser
vation need not be positive or absolule knowledge. Such a degree of certainty 
cannot he demanded, even in theory (ante, § 650); it suffices if he had an 
opportunity of personal observation and did get some impressions from this 
observation. But in the attempt to name this quality of knowledge which 
suffices, the terms aVRiiable are so loose and indefinite that other principles 
come naturally to introduce confusion. If positive knowledge is not required, 
does an " impression" or .. belief" or " opinion " suffice? Here the opera
tion of four different principles must oe distinguished, because such terms lIiay 
be criticized from the point of view of all four: 

(1) "Belief" or "impression" may signify merely the degree of positiveness 
of his original observation of the facts. The witness may have had actual· 
observation of the matter in hand, but the result may have been a not very 
definite or positive impression; for example, he saw a man and" thought" 
that it was the accused. In such cases there is no legal objection whatever 
to receiving such impression as the witness gained from his observation. In 
Bynum. 137 N. C. 491, 49 S. E. 955 (proceed- Odum, 69 Tex. 673, 7 S. W. 510; 1895, Texas 
ings at an auction); Philippine 181. C. C. p. & P. R. Co. v. Reed, 88 Tex. 439, 31 S. W. 1058 
1901, § 276 (like Cal. C. C. P. § 1845); Porto (witnesses testifying without knowledge 8S to 
Rico: Rev. St. & C. 1911, § 1387 (like Cal. a foreman's authority over railroad hands). 
C. C. P. § 1845); South Carolina: 1906, Rouss The following ruling is peculiar, and rests 
v. King, 74 S. C. 251, 54 S. E. 615 (accounts, on the principle oC § 654, ante: 1857, Willey 
etc.); Tennessee: 1874, Woodward v. State, v. Portsmouth, 35 N. H. 308 (the witness said 
4 Baxt. 324 (the witness heard a shot and saw that the place at which W. Cell was within the 
a man running, and when he learned that W. highway; but he was not present when W. 
had made threats against the cieceased he fell; held, that as he might have learned oC 
thought the man running must be W.; ex- the place's identity by admissionsoC the party's 
eluded); Texas: 1881, Houston & T. C. R. or otherwise in an adequate way, the answer 
(;0. tI. Burke, 55 Tex. 339; 1888, Gilbert v. was proper). 
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§§ 650-721) KNOWLEDGE, IN GENERAL' § 658 
, 

other worn!', the degree or quality of his knowledge, so far as there was actual 
personal observation by'him, is no ground of objection.1 

(2) "Belief" or " impression" may signify the degree of positiveness of the 
witness' recolledion: i.e. may signify that he obtained entirely clear and posi
tive impressions at the time, but that since then his memory has faded, and 
his recollection to-day is so weak that he is not able to call it more than an 
" impression" or to say more than" I think." The deficiency comes merely 
in the quality of his recollection. Here again, the law makes no objection 
on such grounds. It welcomes whatever qualit~o of recollection he is able 
to bring.! In general, then, where there has been actual observation, the 
quality of the impression received at the time and the quality of persistence 
of that impressio!1 are no gr:mnds vf objection; for the simple reason that 
Courts must accept the facts of human nature and must not insist on what 
they cannot fairly expect. 

(3) "Belief" or " impression" may signify a lack of actual personal obser
vation; when this is the case, the main principle (§§ 656, 657, ante) excludes 
such testimony. The shades of meaning in such expressions are often elusive; 
but if the present meaning appears, there is no question of the judicial atti
tude against admission: 

1820, R. v. Dewhurst, 1 State Tr. x. s. 529, 590. Mr. Rnincs (cross-examining): 
"Upon your oath, did you not see something very like that which I have read to you?" 
Witness: "I cannot recollect." Mr. Raine.v: "Will you swear you do not belie\'e what I 
have read to you?" BAYLEY, J.: "It must be belief from recollection." Mr. Raines: 
"I should have thought it was a legitimate question capable of being answered." BAYLEY, 
J.: "I{ it admits of a legitimate answer. It may not; because he might say' I believe it, 
becauS(· I have heard people say so.''' 

1810, Chief Justice SWIFT, Evidence, 111: "A witness must swear to facts within his 
knowledge and recollection, and cannot swear to mere matters of belief." 

1820, HENDERSON, J., in State v. Allen, 1 Hawks 9: "The law requires that he who 
deposes to a fact should have the means of knowing it. Grounds of conjecture and 
opinions are not sufficient." 

1839, WESTON, C. J., in Clark v. Bigelow, 16 Me. 24i: "'Impression', though it may 
convey the idea of a certain degree of recollection, is an equhoocal term. It may have 
been derived from the information of others, or from some unwarrantable deduction of 
the mind from premises not well established, ... [in which case) it cannot in our judg
ment be safely or legally received." 

1856, GOODENOW, J., in Leuns v. Brown, 41 Me. 451: "In general. the opinion of a \\;t
ness is not evidence; he must speak of facts. It may have been derived from some un
warrantable deduction of the mind, from premises not well established." 

1859, SAWYER, J., in State v. Flanders, 38 N. H. 332: "An impression may mean an 
understanding or belief of the fact as derived from some other source than personal ob-
servation, as the information of others"; and this would not be admissible. 

18n, BRICKELL, C. J., in Wood v. Brewer, 5i Ala. 51 i: "A witness generally must depose 

t 658. I The authorities on this point are therefore be marshalled in one place. The 
examined in dealing with Recollection (post. rulings in the IInsuing note of the preSl:n t sec
I 728); because. though the principles are tion are only tho~e ill which it i~ clear that the 
well settled. the rulings do not always dis- objection was based on a lack of actual per
tinguish the exact objection involved. and must !!Onal observation. 
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§658 TESTIMONIAL QUALIFICATIONS [CH.\P. XXV 

to (acts within his knowledge, and cannot be permitted to testify-upon mere conjecture 
or belief." 

What the Courts repudiate, then, is a mere guess, an exercise of the imagina
tion, a suspicion, a conjecture, offered in place of the result of actual personal 
observation; it is from this point of view only that a " belief" or" opinion" 
or ,; impression" is not to be received.2 

(4) A" belief" or " impression" or" opinion" may, though otherwise ad
missible, be obnoxious to the Opinion Ime, because a!l the data on which it 
is founded ~ay be capable of being stated fully by the witness to the jury, 
and thus his inferences from them become superfluous. The operation of 
this rule is examined in detail elsewhere (post. §§ 1962, 1969). 

§ 659. (0) Knowledge must involve Rational Inferences from Adequate 
Data. The third corollary of the general principle of Knowledge (ante, 
§ 656) is that the witness' knmvledge (assumin~' it to be based on personal 
observation) must not appear to lack adequate data as its basis oj inference. 
For example, when Sherlock Holmes tells his companion that the neatly 
dressed person who is seen passing on the street is a banker, the father of six 
children, and a German by birth, the ordinary intelligence wonders at a state
ment based on such apparently invisible data. Yet if a man passed by in 
working clothes daubed with lime and brickdust, the ordinary intelligence 
would admit that any observer had the right to a~sert positively that the 

t In the following rulings the testimony was the defpndant received an object from another 
excluded, except where otherwise stated: per!!on, but did n't see it); Ky. 1834. Jones v. 

ENGLAND: 1821. Redford v. Birley. 1 Chiles. 33 Ky. 33 (the witness "understood" 
Staw Tr. N. s. 1071. 1171 (battery in dis- that a certain possession existed); .Minn. 
persing a mob; Evans: "Do you believe 1893. Lovejoy 11. Howe, 55 Minn. 353. 354. 
there was [anybody cutl?"; dis!411owed; 57 N. W. 57 (impression based on something 
Holroyd. J.: "You must get that iaet from a heard. not on knowledge); N. H. 1846. Tib
witness who saw the wound inflicted "). betts v. Flanders. 18 N. H. 292 (understood) ; 

UNITED ST.\TES: Fed. 1879. Atchison R. 1864, Kingsbury v. Moses. 45 N. H. 225 (im-
Co. v. U. S .• 15 Ct. Cl. 141; Patten v. U. S.. pression); N. Y. 1873. Higbie v. Ins. Co .• 
ib. 290 (the estimat~s of experts. roughly 53 N. Y. 604 (by a physieian, "an impres
fixing a percentage of gross cost or earnings as sion sufficient to satisfy his own mind. but 
representing a certain element of the total. not enough to base a medical opinion 
were rejected and the items were carefully upon "); N. C. 1895. State v. Lytle, 117 N. C. 
reckoned) ; 1896, Crane Co. v. Columbus 799. 23 S. E. 476 (" 1. met a low. chunky man; 
Const. Co .• 20 C. C. A. 233. 73 Fed. 984 (an it was dark; he had his back to me; I took 
estims te of the cost of pipe-laying; " mere him to be L.". held admissible; "I only judged 
guesses. prepared without personal knowledge it was L. from the fact that I had heard he had 
of the facts". I.'xcluded) ; Ala. 1882. McDonald gone up the road that day". held inadmissible) ; 
e. Jacobs. 77 Ala. 525. 527 (" reasons for belief" Or. 1898. Farmers' Bank v. Saling. 33 Or. 394. 
not amounting to personal knowledge); Ark. 54 Pac. 190 (one who had means of observa-
1850. Jordan v. Foster. 11 Ark. 142 (" opinion" tion allowed to state his "understanding" 
as a mere guess); Cal. 1886. Tait 1). Hall. 71 as to the membership of a firm; "tho under-
Cal. 152. 12 Pac. 391 (" impression" of con- standing was not based upon hearsay evi
duct. based on a guess from other acts); Ga. dence"); Pa. 1839. Carmalt v. Post. 8 Watts 
1831. Dank v. Brown. Dudley Ga. 62. 65 ("The 411 (impression); 1860. Duvall's Ex'r v. 
belief or persuasion of a witness cannot be rea Darby. 38 Pa. 59 (same); Tenn. 1900, En
ceived as evidenee, unless it rests upon a suffi- dowment Rr.nk tl. Allen. Tenn. - • 58 S. W, 
cient legal foundation"); 1868. Macon &: W. 241 (physician's testimony that "he thought" 
R. Co. v. Johnson. 38 Ga. 436 (" opinion". deceased took an overdose of medicine. ez· 
here based on inference. not sight; but ad- eluded as "a mere conjectlJr,,'·). 
mitted upon the facts); Ida. 1891. Terr. v. Compare the easel' cited P08t. I 728. ad· 
McKern, 2 Ida. 759. 26 Pac. 123 ("thoUght" mitting testimon;,.' of "impressions." 
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man was a bricklayer. Thus it is that the law may reject testimony which 
appears to be founded on data so scanty that the witness; alleged inference 
from them may at once be pronounced absurd or extreme. 

This principle, however, sound as it is in theory, can seldom ha'"e frequent 
application. When the source of knowledge is so insufficient, Courts will 
rarely need to pronounce the formal exclusion oi the testimony. Its weak
ness is self-exhibited. The risk of excluding a useful though small item of 
testimony is greater than the risk of admitting testimony capable of exag
geration. Cross-examination will usually furnish the exposure. 

When the testimony, thus appearing to the ordinary layman to lack a ra
tional basis, is founded on observations made with esoteric methods or appara
tus ' vacuum-rays, telepathy, and the like this method should be explained 
by the witness; and, if it is vouched for as accepted in his branch of learning, 
it suffices to admit his testimony (post, §§ 665, 795). 

§ 660. Same: Inference of Identity of a. Person by ~'oice or Appea.rance; 
of Age from Appea.rance; of Chattels from their Qualities; Miscellaneous 
Instances of Inadequate Knowledge. In the application of the foregoing 
prin,~iple, Courts have sholvn no tendency to follow a narrow policy of ex
clusion. In most of the instances it needs no argument to perceive that the 
testimony was at least worth receiving. It has been properly held, for ex
ample, that a witness may testify to a person's identity from his 'Voice alone,l 
or from observing his stature, complexion, clothing, or other marks,2 or from 

§ 660. I ENGLAND: 1660. Hulet's Trial. 1884. State v. Hopkirk. 84 Mo. 288 (voice and 
5 How. St. Tr. 1185. 1187 (Counsel: "Did motion); Mont. 1910. Stater. Vanella. 40 Mont. 
you mark the proportion of his hodY. or his 326. 106 Pac. 364; Oklo 1921. Patton v. State. 
habit. what disguise he was in?"; Witness: Oklo Cr. • 200 Pac. 878 (labels and govern-
"He had a pair of freeze trunk breeches. and a ment stamps as evidence of bottle-contents 
vizor. with a grey beard"; Defendant: "I being whiskey); Pa. 1874. Brown v. Com .• 
desire to know of hini how he comes to knQw 76 Pa. 319. 328. 338 (one who carries on a 
that I was there at that time?"; Witness: conversation through the soil-pipe of a prison 
"By your voice ") ; 1692. Harrison's Trial. or through a speaking-tube may form an 
12 How. St. Tr. 846. 850. 861. 862; 1806. opinion as to the identity of the person speak-
The Threshers' Trial. 30 How. St. 'l'r. 197. Hl8. ing with him; here the witness was familiar 
204. 222; 1805. Picton's Trial. 30 How. St. with the speaker's voice); Tex. 1906. Wag-
Tr. 245; 1874. R. v. Castro (Tichborne Case). . goner v. State. Tex. Cr. --. 98 S. W. 254. 
Charge of Cockburn. C. J .• 4 n. For the cases admitting the Bound of a voice 

CANADA: 1917. R. v. Murray & Mahon<!Y. as circu=.tantuu cridence. see ante. § 222. 
33 D. L. R. 702, Alta. (robbery; ·ldentifica- For identification by voice on the telepho'M. 
tion by voice alone. held sufficient). Bee po~t. § 669. 

UNITED STATES: Ark. 1912. Rhea v. State. FoT. identification in oeneral. see ante, 
104 Ark. 162. 147 S. W. 463 (voke distinguish- H 410 416. 
ing a whit" from a negro); Fla. 1907. Mack 1'. For the opinion rule as excluding this class 
State,54 Fla. 55. 44 So. 706; Ga. 1895. Fussell of testimoIlY. see pOBt. § 19i7. 
v. St!l.te. 93 Ga. -150. 21 S. E. 97 (a voice heard : Enaland: 18-30. R. v. Shaw. 1 Lew. Cr. 
in the darkness); 1903. Patton v. State. 117 C. 116 (murder; ,. n witness was called to prove 
Ga. 230. 43 S. E. 533 (witness to a voice. held comparison of shoes and shoe-marks; Parke. 
not well qualified on the facts); Ill. 1890, J .. asked bim if he had looked at the soles of 
Ogden II. People. 134 III. 59!). 25 N. E. 'i55; the shoes and examined thrm with t.he foot-
Ind. 1895. Deal v. State. 140 Ind. 354. 39 N. E. marh be.fore hll put the shoe in the mark; the 
930; Kan. 1901. State v. Herbert. 63 Kan. witness answered in the negative. Parke. J .• 
516. 66 Pac. 235; Mass. 1870. Com. v. WiI- desired the jury to reject the whole inquiry 
Iiams. 105 MasM. 67 (hearing the voice oniy relating to the identification by Bhoe-mar~\S"). 
once before); 1904. Com. 1'. Kelley. 186 Mass. United Slatf": 1882. Beale ~. Posey. 72 
403. 71 N. E. 807 (sAAlJ.ult by night); Mo. Ala. 332 (mode of walking); 1902. Trulock 
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§ 660 TESTIMONIAL QUALIFICATIONS [CHAP. XXV 

the sight of the person's photograph; 3 and that a witness may testify to a 
person's age 4 or intoxU!ation 6 merely from his appearance. So, too, chatte13 
may be identified by their appearance and other qualities.6 In sundry other 
instances the principle may need to be applied.7 

It may be noted that of course the law does not refuse testimony based on 
artificial experimentation, merely as such.S 

D. State, 70 Ark. 558, 69 S. W. 677 (mode of 397,62 N. E. 747 (identification of a wagon by 
walking); 1904, Alford v. State, 47 Fla. 1, ite rattle, allowed). 
36 So. 436 (iaentification from clothes. etc. 'Federal: 1898, Northern P. R. Co. D. 

allowed; but the witness must have bad per- Haye8. 30 C. C. A. 576. 87 Fed. 120 (how fast 
IIOnal knowledge); 1881. State 11. Lucas, 57 la. a train was going, by one who was struck by it 
502, 10 N. W. 868 (a peculiar shnlgging of the from behind but did not see it; excluded): 
shoulders); 1872, State v. Woodruff. 67 N. C. 1849, Hopper v. Com., G Gratt. 687 (identity 
91 ("The law allows persons to testify to such of a garment): Ala. 1852, Nolin 1). Paruler, 21 
identity or to such resemblance who have had Ala. 71 (a surveyor's knowledge of land): 
an opportunity of seeing such persons, if but Cal. 1895, People v. Chin Hane, 108 Cal. 597, 
for an instant"); 1895, State v. Lytle, 117 N. 41 Pac. 697 (that a pistol-shot sounded as 
C. 799, 23 N. E. 476 (" I judged it to be L. from though fired inside a huilding. admitted); 
his chunkY build", held admissible); 1885, Conn. 1859, Babcock v. Bank, 28 Conn. 306 
Lipes 11: State, 15 Lea Tenn. 125 (any pcrs~n (knowledge of another's pecuniary condition) ; 
who had the defendant's feet, allowed to Ill. 1894, Carter 1). Carter, 152 Ill. 43·1, 28 
testify to their peculiarities). N. E. 948, 38 N. E. 669 (testimony to an 

There is apt to be a hasty judgment of unseen adultery, from sounds heard in an ad
identity, especially among ignorant persons joining room, admitted); I a. 1864, MeS5er v. 
and at the time of excitement, as when a Reginniter, 32 Ia. 313 (surve~'or's knOWledge 
murderer is pursued. Hence the extreme of land); 1905, Bryce v. Chicago, M. & St. 
caution shown by some Courts m requiring P. R. Co., 129 la. 342, 11)5 N. W. 497 (by a 
a solid basis for such testimony. For 1001- hrakeman, that he could tell by the sensation, 
print8 especially there is a stricter rule in some etc., that the emergency brake Was set, allowed: 
States (ante, • 415). good opinion by Weaver, J.); MG88. 1852, Rich 

For identification in aeneral, see ante, ,413. 1>. Jones, 9 Cush. 337 (goods examined by all ex-
For the opinion rule, as applied to identity, pert had llot been identified as the plaintiff's) : 

eee 'PC/sl, t 1977. 1866, Hamilton v. Nickerson, 13 All. 352 (usage 
For the privilege against Bel! elimination, as of trnde; "such knowledge of the practice and 

applied to compulsory idenlifo;ation by voice or course of business as to create the belief or 
foot-measure, poBl, § 2265. con viction of its existence" j "'I'itnesses who 

a 1883. Brooke v. Brooke, 60 Md. 529, 533: had active and constant experience of the 
1886,Marion 1). State, 20 Nebr. 240, 29 N. W.9Il. manner in which the trade was conducted in 

For the use of photO(JrapluJ to identily, see relation to the matter in controversy"); 1872, 
also 'PC/sl, f 792. Com. 1). Pease, 110 Mass. 412 (knowledge of 

• 1875, Benson v. McFadden, 50 Ind. 433: the mode of making an established article 
1896, State v. Bernstein, 99 Ia. 5, 68 N. W. 442 several years before): 1891, Lynch v. Moore, 
(selling liquor to a minor). 154 Mass. 335 (habite of a horse); Mich. 

For the inference to age from appearance as 1905, Wright v. Crane, 142 Mich. 508, 106 
circnmstant.illl evidence, see ante, f 222. N. W. 71 (speed of an automobile; 'l'itness not 

For inference from a child's resemblance to qualified on the facts): N. C. 1880, State v. 
its paternity, see ante, f 166. Reitz, 83 N. C. 635 (the defendant had lived 

For the ezhibition of a person to the Jury, as with the witness three ·or four weeks and had 
evidencing his age or patel nilu, see post, f 1154. worn an old pair of boots of his, twisting 

I 1878, Aurora 11. Hillmall, 90 111. 61. them out of shape in using them j knowledge 
For other ways of evidencing intoxication, of the type of footprints held sufficient): 
ante, § 235. Tenn. 1835, Burns v. Welch, 8 Yerg. 119 

• 1916, Terr. 1'. Meyer, 23 Haw. 121 (weight (capacity of a saw-mill): Tex. 1874, Albright v. 
of cattle e~timated by looking at them) j 1887, Corley, 40 Tex. 113 (basis for estimating the 
State v. Rainsbarger, 74 In. 204, 37 N. W. 153 numbel' of cattle in a range). 
(identification of a buggy by its rattle, al- The application of the principle should be 
lowed) : 1873, Com. v. A~on, 114 Mass. leh to the determination of the trial Court: 
255 (seeing sales of liquor which the witness 1888, Stillwell Mfg. Co. v. Phelps, 130 U. S. 
supposes was whiskey and ale: admitted): 527, 9 SuP. 601; 1890, Montana R. Co. v. 
Com. 11. Dowdican, 114 Mass· 257 (seeing Warren, 137 U. S. 353, 11 Sup. 96. 
liquor which "looked like" Whiskey, ad- 11886, Citizens' Gasligbt Co. v. O'Brien, 
mitted): 1902, Ainsworth v. Lakjn, 180 M88S. 118 Ill. 180,8 N. E. 310 j 1869, Swett v. Shum-
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§ 661. Same: Testimony to Another Person's Sta.te of Mind. The argu~ 
ment has been mnde that, because we cannot directly see, hear, or feel the 
state of another person's mind, therefore testimony to another person's btate 
of mind is based on merely conjectural and therefore inadequate data. This 
arglUuent is finical enough; and it proves too much, for if valid it would for
bid the jUQ' to find a verdict upon the supposed state of a person's mind. 
If they are required and allowed to find such a ract, it is not too much to hear 
such t~stimony from a witness who has observed the person exhibiting in 
his conduct the operations of his mind: 1 

linl, An..~wer of the Judges to the House of Lords, concerning Fox's Libel Act, 31 Geo. 
III, c. 60, 22 How. St. Tr. 300: "Your lordships' fourth question is, 'Is a witness pro
duced before a jury in a trial as above, by the plaintiff, for the purpose of pro\'in~ the 
criminal intentions of the writer, or by the defendant, to rebut the imputation, admissi~ 
hie to be heard as a competent witness in such trial hefore the jury?' . •. [Assuming 
that the criminal intent is material and allowable to be proved or denied at all, then] 
cases may be put where a witness is competent and admissible to prove the criminal 
intention, on the part of the prosecntor; and it may be stated as a general rule, that in 
all cases where a witness is competent and admissible to prove the criminal intention, a 
witness will also be competent to rebut the imputation." 

1882, BOWEN, L. J., in Edgington v. Fitzmaurice, L. R. 29 eh. D. 459: "The state of a 
man's mind is as much a fact as the state of his digestion. It is true that it is very diffi
cult to prove what the state of a man's mind at a particular time is; but if it can be ascer
tained, it is as milch a fact as anything else." 

way, 102 Mass. 366; 1878. Williams 1'. Taun
ton, 125 Mass. 40; 18i9, Eidt v. Cutter. 127 
Mass. 524. 

For the admissibility of experiments as cir
cum81antial evidence. sec finte, § 445. For the 
propriety of performing experiments brjorc Ihe 
jU71l. see posl, § 1161. 

§ 661. 1 Accord: 1902, Spencer v. Peterson, 
41 Or. 25i, 68 Pac. 519 (intent as t{) dediclltion 
of a way); 1840, Devling v. William~on, 9 
Wutts Pa. 311, 316 (a witness to un inter dew ; 
that" the contract was considered at an end 
by all parties", udmitted); 1885, Plank v. 
Grimm, 62 Wis. 251, 253, 22 N. W. 4iO (by a. 
defendant in assault, as to his helief in the 
plaintiff's intention in wielding a weapon). 
Contra. but only more or less unsound: Fl'd. 
1897, Rucker v. Bolles, 25 C. C. A. 600, SO 
Fed. 504 (whether a person intended to re
main a resident oi New York; un acquaintance 
allow('d to testify ro his conduct only, not his 
intentioll); Cal. 1906, Sneed v. Marysville 
G. & E. Co., 10,19 Cal. 704, 87 Pac. 376 (hoy 
killed by electrical contact; his mother's 
testimony that he did not know of electrical 
dangers, excluded; unsound on the facts; 
McLaughlin, J., diss.); Ga. 1903, Durrence 
11. Northern Nat'l Bank, 117 Ga. 385. 43 S. E. 
726 (by B., that D. bought land in good fllith 
and without Ilotice. excluded); 1.[ c. 1857. 
Edwurds v. Currier, 43 Me. 484 (" one not s 
party to the sale eould not know the motives 
of those who were purties"); Mich. 1869, 

Gilman v. Riopelle, 18 Mich. 162 (excluded, 
"unless the motive was expressed "); ",firln. 
1866, State r. Gan·ey, 11 Minn. 163 (whether 
an assailant in firing intended to shoot the wit
ness); 1901, State t'. Pierce, 85 Minn. 112,88 
N. W. 417 (abortion; the defendant claimed 
that he was merely treating the woman for Q 

vaginal disease; the woman's testimony 88 to 
his purpose in the operation, excluded; such a 
ruling affronts common seBec); Nebr. 1901, 
Peterson v. State, 63 Nebr. 251, 88 N. W. 55G 
(whether the accused believed certain liquor to 
be intoxicating, excluded); Tex. 1921, Jones 11. 

State, 89 Tex. Cr. 577, 232 S. W. 847 (homi
ride; decea~cd's wife's testimony that "she 
kuew her husband was going to sheot tho 
dog". IlCid inadmissible); UI. 1897, State 11. 

Carrington, 15 Utah 480, 50 Pac. 526 ("no 
witness cun stute with whut purpose another 
performed an act "); 1898. State v. Kilburn, 
16 Utah 187, 52 Puc. 277 (whether the defend
ant meant, by r.crtain expressions, that he WI\8 

going to steal, excluded, from a hearer); 1898. 
Heese r. Min. Co., 17 Utah 489, 54 Pac. 759 
(tha t the deceased knew the facts affecting his 
dunger. excluded). 

The Alabama rulings ure also contra, and 
aeem to have been the origin uf this heresy: 
but they are so mixed with the application of 
UlC Opinion rule that t!ley arl' placed undel' 
that head with the other Alabama rulings 
(post. § 1966). 
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1818, 'l'ILGH1IAN, C. J., in Delancy v. Little, 4 S. & R. 503 (admitting testimony by Z. of 
what C. M. intended in locating a tract): "It has been argued that the intention of 
Charles McCormick, being confined to his own breast, was not a fact to which the wit
ness could swear. This is a very subtle argument; but I cannot say that I feel the force 
of it. A man's intentions may be manifested by his words or his actions, and, when known, 
may be sworn to with as much certainty as any other fact. When a witness undertakes 
to swear to a thing of that kind, the jury who hear the oath will value it at what it is worth." 

From the foregoing question, distinguish the questions (1) whether the Opin
ion rule affects testimony to another person's state of mind (post, § 1962), 
and (2) whether the Interest rule prevents a witness from testifying to his 
own state of 1nind (ante, § 581). 

§ 662. Sa.me: Improbabilities in Scientific Testimony. The inexpediency 
of applying the present principle (ante, § 659) in any but rare instances is 
the more apparent when a Court assumes to intrude into the technical do
main of the engineer, the physician, and other scientific professional men, 
and to deny the possibilities of knowledge therein, by refusing to listen to 
that which appears, to the lay understanding of the tribunal, as an incredible 
assertion or an unlikely inference. Sometimes the exclusion has rested, not 
wholly on the impossibility of knowing the matter, nor yet wholly on the 
insufficiency of the particular witness' data of inference, but on mixed. grounds, 
amounting to this, that the subject is one in which certain and accurate re
sults are difficult to reach and upon which most persons' opinions will be 
merely notional and conjectural, so that it is not worth while to listen to testi
mony at all. In other words, the Court claims for the jury the exclusive 
privilege of guessing. l The whole theory is of the past, unpractical, and ill
founded, and is obnoxious to the modern principle of receiving whatever 
light can be thrown upon the issue by competent persons and then leaving 
their credit to the jury:2 

t 861. I The following rulings illustrate not be distinguished from that of some animals, 
various aspects of the tendency: 1857. State o. was not sanctioned as binding). 
Kniaht. 43 Me. 133 (that no such a difJp.rence Compare the Opinion rule. as applied to 
exists between the appearances of the blood of testimony to pos8ibility and probability (poat. 
a man and of a sheep as will permit the identi- § 1976). 
fication of the former. excluded); 1859. Anon.. Distinguish those cases in which R mere poa-
37 Miss. 58 (in a bastardy case. testimony that aibility is not relevant in the cause: 1873. 
pregnancy from a first coition was highly Davis o. State. 38 Md. 35 (" a mere possibility. 
improbable was rejected by the Court as not a rational probability"; here the question 
"too uncertain. indefinite. and hypothetical". was "what kind of an instrument could have 
"mere speculative opinion "); 1900. Smitson inflicted the wounds?", and it was allowed un-
11. S. P. Co .• 37 Or. 74. 60 Pac. 907 (Moore. der the circumstances). 
J.: "There may be certain physical facts • Accord: 1905. Post o. U. S .• 135 Fed. 1. 
the proof of the existence of which must nec- 11. 67 C. C. A. 569 (fraud in mental healing; 
esssrily overcome. as a matter of law. all tes- good opinion by Shelby. J.); 1905. Sun Ins. 
timony to the contrary. The present is not an Office of London ~. Western W. M. Co .• 72 
age of miracles. and. if testimony be introduced Ran. 41. 82 Pac. 513 (spontaneous combus-
at a trial which transcends the ordinary laws of tion) ; 1870. Horton o. Green. 64 N. C. 67. 
the universe. the Court. being obliged to take For testimony founded on obBel vation by 
judicial notice of such laws. would probably be acitmli/ic apparaiUIJ vacuum-ray. stetho-
compelled to reject such testimony"; applying scope. etc. see post. U 665. 795. 
it to testimony about a railroad accident); Compare the criticisms of Bentham. Ra-
1881. McLain I). Com •• 99 Pa. 99 (the result of tionale of Judicial Evidence. b. V, c. XVI. § 5 
scientific investigation, that human blood can- (Bowring's ed. vol. Vll. p. 87). 
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1851, RUFFIN, C. J., in State v. Clark, 12 Ired. 154: "When professors of the science 
swear they can thus distinguish, it would bc taking too much on themselves, for persons 
who like Judgcs, are not adepts, to say the witness cannot thus distinguish, and on that 
ground refuse to hear his opinions at all. By such a course the judge would undertake 
of his own sufficiency to determine how far a particular science, not possessed by him, 
can carry human knowledge, and to determine it in opposition to the professors in that 
science." 

§ 663. Sallie: Speculative Testimony to Personal Injuries and to Valuel. 
(1) In comparatively recent years, a few Courts have refused to accept, in 
personal injury trials, testimony as to the possible time of persistence of the 
injury or the possible development of certain consequences. As to this, first, 
the same answer may be made as to the general attitude already considered. 
If physicians are willing to estimate certain consequences as probable or possi
ble, it is hardly proper for judges to affirm the untrustworthiness of these 
conclusions. The worthlessness, in casual instances, of the testimony of 
hired and unscrupulous physicians is no more a reason for rejecting all such 
testimony indiscriminately than the constant abuse of expert testimony 
generally is a reason for excluding all expert testimony without distinction. 
Next, it must be said that the Courts have in many of these rulings proceeded 
upon a confused apprehension of a legitimate doctrine of the law of Torts, 
namely, that recovery may be had for such injurious consequences only as 
are fairly certain or probable, not for merely possible harm. That is, a Court, 
in holding that the physician may not testify to possible harmful consequences, 
is not always ruling that testimony to possible consequences 'is evidentially 
improper, but is meaning to rule that such possible consequences are as a 
matter of substantive law not entitled to consideration at all. This is often 
the real explanation for such rulings.1 But the evidential doctrine in ques
tion has little standing elsewhere,2 and should not be extended. 

(2) At one time it was advanced as a reason for reject.ing opinions as to value 
that they dealt with a matter essentially uncertain, speculative, and incapa
ble of definite ascertainment, and hence should not be the subject of testi-

§ 663. I California: 1907. Cordiner tI. 

Los Angeles Traction Co .• 5 Cal. App. 400. 91 
Pac. 436 (personal injury); Iowa: 1921. 
Kime II. Owens. 191 Ia. 323. 182 N. W. 398 
(personal injury; questions as to "possibility" 
of permanent injury. held improper); New 
York: 1872. Filer v. R. Co .• 49 N. Y. 45 
(whether an inflammation would probably recur. 
admitted); 1884. Strohm 11. R. Co .• 96 N. Y. 
306: 1888. Turner v. Newburgh, 109 N. Y. 
308. 16 N. E. 344 (whether injury caused 
disease, admitted); 1889. Griswold 11. R. Co .• 
115 N. Y. 63. 21 N. E. 726 (distinguishing 
future recovery from present harm from the 
access of a new disease); 1889, McClain 11. 

R. Co .• 116 N. Y. 467. 22 N. E. 1062 (same); 
1891. Wallace ~. Oil Co .• 128 N. Y. 580. 27 
N. E. 956: 1911. Cross 11. Syracuse. 200 N. Y. 
393. 94 N. E. 184 (the Strohm case explained 
and limited); Wisco1lllin: 1909, Bucber 11. 

Wisconsin Central R. Co .• 139 Wis. 597. 120 
N. W. 518 (permanence of impotency). 

Compare the citations under the Opinion 
rule (post. § 1976). 

2 1908. Donnelly v. Chicago City R. Co .• 
235 Ill. 35. 85 Ill. 233 (probable effect of in
jury. admitted); 1916. Fellows-Kimbrough v. 
Chicago City R. Co .• 272 Ill. 71. 111 N. E.499; 
1889, Louisville N. A. &: C. R. Co. v. Lucas. ) 19 
Ind. 592. 21 N. E. 968 (probable r'.!sult of an 
injury. admitted); 1850. Dupr6 tI. Desmaret. 
5 La. An. 591; Dupr6 v. Prescott. ib .• 592; 1860. 
Paty 11. Martin. 15 La. An. 620 (in these cases 
the testimony was not rejected; it was merely 
declared insufficient); 1888. Peterson 11. R. Co .• 
38 Minn. 515. 39 N. W. 485 (probability of 
recovery. admitted). 

Most of the cases on this oobject deal with 
tbe Opinion rule (post. § 1676). 
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mony at all. The ground of the opponents of value-testimony was soon 
shifted to the Opinion rule, and the contest has since been settled in that field 
(post, § 1940); but the present reason, though of little consequence in the 
law of to-day, was advanced by eminent judges in leading opinions: 

1840, NELSON, C. J., in Lincoln v. R. Cn., 23 Wend. 434 (rejecting testimony to the 
probable loss of profits in business): "There may be a tolerable conjl.!cture of the amount 
of damage, . . . but their opinions can rise no higher than mere conjecture. In the 
nature of the case no set or scries of facts exists to which the application of their peculiar 
knowledge would naturally lead with anything like mathematical certainty. . .. Assume 
the whole [of the grounds] to be true, Imd loss does not follow v.ith anything like the 
exactness that exists in matters of scil'nce and skiII, more especially to any given amount. 
Even with the jury the damage, beyond the actual expenses out, can at best rise but little 
above conjecture." 3 

§ 664. Nega.tive Knowledge; Testimony that a Fact would have been Seen 
or Beard had it occurred. In applying the foregoing principle requiring that 
the witness' inferences be based on adequate data (ante, § 659), Courts haye 
often been asked to exclude testimony based on what may be called negative 
knowledge, Le. testimon~' that a fact did not occur, founded on the witness' fail
ure to hear or see a fact which he would supposedly have heard or seen if it 
had occurred. But there is no inherent weakness in this kind of knowledge. 
It rests on the same data of the senses. It may eyen sometimes be stronger 
than affirmative impressions. The only requirement is that the witness 
should have been so situated that in the ordinary course of events he would 
have heard or seen the fact had it occurred. This sort of testimony is con-• 
stantly received, particularly in proof of the failure to give railroad signals, 
the loss of a chattel, the absence of a witness, the non-existence of a fictitious 
person, the non-payment of money, and other negative facts.1 

I Accord: 1837. Norman v. Wells. 17 Wend. admitted); 1834. R. D. Brannan. 6 C. &: P. 326 
N. Y. 162. Cowen. J.; 1847. Fish v. Dodge. 4 (clerk in one department of a large commercial 
Denio N. Y. 318. house. admitted to prove that no customer of a 
. It must be noted that the prescnt reason. certain name was known to it): 
though no longer advanced. was quite different CANADA : New Brunswick: 1918. Hallett v. 
from that based on the Opinion rule; and thus Bank of Montreal. 43 D. L. R. 115 (money in 
it wus possible for the same Court to reject an em'elope); Ontaria: 1906. Kastor Adnr
value-testimony 011 the preRent ground (Lincoln tising Co. v. Coleman. 11 Ont.. L. R. 262. 267 
v. R. Co .. 23 Wend. 434. value of business (whether certain nd\'ertisements were pub
profits) and to admit it where thO! present ob- lished. etc.); No~aScotia: 1904. Hartv. Taylor. 
jection did not exist (Brill v. Flagler. ib. 356). 37 N. Sc. 155 (conversations); Saskatchewan: 

Moreover. traces of this notion still survive 1921. Canadian Bank of Commerce v. Bezy. 63 
at tho present day in BOrne courts and clllsses of D. L. R. 696. Susko (mortgage payment). 
cases. where a Court rejects an estimate of UNITED STATleS: Federal: 1897. Rhodes V. 

what the value of land would have been if a U. S .• 25 C. C. A. 186. 79 Fed. 740 (whether a 
railroad had not passed by (post. U 1943). person had sore eyes; relatives and fellow-

§ 66t. 1 In the following rulings the testimony soldiers allowed to testify that they did not see 
was received. except where otherwise noted: the diseuse); 1902. Texas&: P. R. Co. v. Watson. 
ENGLAND: 1780. Maskall's Trial. 21 How. St. 190 U. S. 287.23 Sup. 681 (setting fire to cotton); 
Tr. 681 (n person at a riot. not seeing the ac- 1904. Chicago &: N. W. R. Co. v. Andrews. 130 
cused among the active part of the mob); Fed. 65. 70. 64 C. C. A. 399 (railroad train); 
1832. R. v. King, 5 C. &: P. 123 (fictitious Alabama: 1850. Thomas V. Degraffenreid. 
character of a name forged; testimony by a 17 Ala. 607 (one who had lived 25 yel'.rs 
person who was other\\;se unacqullintcd with in the family. who never knew or heard 
the locality. bu. bad l!Iade special inquiries. was of a certain member being given nnd 
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1850, CmLToN, J., in ThoTTUU v. Degraffenreid, 17 Ala. 607 (the issue being the title to 
slaves): "The witness C. states his intimacy with the family of A. T. [the alleged owner). 
. ., If his relation to the family was such as he would in aU probability have known 
the existence of a fact ostensible and notorious in its character had it existed, his want 
of all knowledge on the subject may be received as some evidence of its non-exist
ence." 

1876, COOLEY, C. J., in Chambers v. Hill, 34 Mich. 524 (excluding the testimony of a 
neighbor, who had formerly lived a short time in the family, as to conversations in the 

ha\'ing certain slaves); 1853, Gilberh. Gilbert, 
22 Ala. 533 (relatives of the deceased, living in 
the neighborhood, who never heard of a. will 
being made, excluded); 1853, Nelson v. Iver
son, 24 All'. 17 (an intimate friend who lived 
near bv, who never knew of a transfer of a 
slave) ;' 1857, Pool ~. Devens, ao Ala. 675 (did 
not see money given); 1858. Ward v. Reynolds, 
32 Ala. 389, acrnblc (a neighbor of old standing, 
who never knew or heard of a slll."e being un
sound); 1859, Blakey's Heirs r. Blakey's Ex'x. 
33 Ala. 614. 618 (ODe who had often boarded 
with the testator, and hud never known of any 
.. S{;rioua difficulty" between his wife and him
sel£); 1875, Bennett v. State, 52 Ala. 370. 
aemble (did not see or hear a perSOD leave the 
room); 1880. Killen v. Lide. 65 Ala. 508 (ex
cluding testimony that the witness would have 
known if his friend L. had any money. but be
lie\'ed he had none); IS&I. Tesney v. State. 77 
Ala. 33, 37 (testimony of a bystander. in a 
position to hear, that he did not hear the de
fendant curse); 1897. Burton v. State. 115 Ala. 
1. 22 So. 585 (not findine a revolver. after 
searching in the likeliest place. admitted . 
1900. Tennessee C. I. &: R. Co. v. Hansford 125 
Ala. 349, 28 So. 45 (if in a position to observe, 
allowable; here as to the ringing of an engine
bell, etc.) ; 
Arizona: 1921. Davis r. Bo!!:gs. 22 Ariz. 497, 
191 Pac. 116 (ringing the engine bell) ; 
Cali/In"nia: 1894. People v. Eppinger, 105 Cal. 
36. 38 Pac. 538 (police-officer's search, held 
sufficient); 1896, People v. Sanders. 114 Cal. 
2W. 46 Pac. 153 (that a sheriff who had 
l!P.arched the whole region had not been able to 
find a trace of one J. K .. admitted. to show 
that no such person existed); 1913, Thompson 
v. Los Angeles & L. D. B. R. Co .• 165 Cal. 748, 
134 Pac. 709 (witnesses who heard no motol
man's signa\. admitted) ; 
Colorado: 1912. Colorado & S. R. Co. v. Lauter. 
21 Colo. App. 101. 121 Pac. 137 (locomotive 
whistle) ; 
Columbia (Dist.): 1895. Le Cointe to. U. S .• 7 
D. C. App. 16 (by a person present, that he 
heard no loud tones. etc.); 
Connecticut: 1849, Abel v. Fiteh. 20 Conn. 96 
(arbitrators. testifying that they did not see an 
interlineation in the submission. and did not 
hear the subject of it argued) ; 
Delaware: 1913. Philadelphia B. &: W. R. Co. 
r. Gatta. 27 Del. :;8. 85 At!. 721 (careful opinion 
by Woolley, J.); 

So. 53 (failure of neighbors to see a perl!On 
about his home) ; 
Georgia: 1848, Matthews v. Poythress, 4 Ga. 
287, 295 (by a third person, that the plaintiff 
had nevcr received value for a note); 1853. 
Johnson v. State, 14 Ga. 63 (8 person working 
on a road. that he saw no one pass during a 
given time); 1881, McConnell v. State. 67 Ga. 
635 (in gcneral); 1896. Killian v. R. Co., 97 Ga. 
727, 25 S. E. 384, aelllble (in general); 1906. 
Warrick v. State, 125 Ga. 133, 53 S. E. 1027 
(murder) ; 
Illinoill: 1857, Coughlin r. People. 18 Ill. 267 
(by a bystander, that the defendant did not 
strike the blow); 1861. Great Western R. Co. 
v. Hanks. 25 Ill. 242 (by an agent. that he did 
not make a purchase alleged); 1865. Rock
wood II. Poundstone, 38 Ill. 201 (by a witness to 
boundaries. that he cid not see a landmark) : 
1866. Frizell 17. Cole, 42 Ill. 363 (by a bystander, 
that certain word.~ were not spoken); 1882. 
Pennsylvania Co. '(J. Boylan. 104 Ill. 595, 599 
(testimony by a track-workman. as to defective 
planks. that hp. did not know of any and would 
have known of them if there) ; 
Indiana: 1882. Burchfield v. ~~AtC. 82 Ind. 
584 (by a bystander, that he did not hear a 
shot from a certain place); 1910. Grand Trunk 
Weste:'n R. Co. v. Reynolds, 175 Ind. 161, 92 
N. E. 733 (railroad signals) : 
Iowa: 1898. Trimble v. Tautlinger, 104 Ia. 665, 
74 N. W. 25 (non-hearing of cect.ain words in a 
conversation, inadmiseible) ; 

Florida: 1900. Gray v. State, 42 Fla. 

Ka7l8/l8: 1921. Weir v. Kansas City R. Co., 108 
Kan. 610. 196 Pac. 442 (street-car gong) ; 
Maryland: 1905. Northern C. R. Co. v. State, 
100 Md. 404. 60 Atl. 19 (bystanders not hearing 
an engine-bell. said to be some evidence) ; 
Ma.,sacn1l.8eUa: 1824. Com. v Hershell. 
Thacher Cr. C. 70, 74 (to dispro~'e that the de
fendant had sent goods to Charleston, testi
mony was received of the carter usuallyem
ployed by him in shipping. that he had ('artied 
no such goods for the defendant); 1856, Com. 
v. Cooley. 6 Gray 352. 354 (by a bystander, 
that he did not hear anything said); 1898. 
Walsh v. R. Co .• 171 Mal!8. 52, 50 N. E. 453 
(that a passerby did not hear the locomotive
bell rung); 1899. McMahon v. McHale, 174 
Mass. 320, 54 N. E. 854 (thatemp\oyecs saw no 
one inspect a derrick); 1904, McDonald v. 
N. Y. C. &: H. R. R. Co., 186 Mass. 474. 72 
N. E. 55 (railroad signals); 1909. Slattery v. 
New York N. H. &: H. R. Co., 203 Mass. 453, 

174,28 89 N. E. 622; 
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family about a son's absence): .. Had the witness lived in the family at the time, the 
proposed evidence might have had some value, especially as the subject was one of high 
importance to the parties concerned and, if spoken of at all, would have been likely to be 
discussed more or less by all the family. But the fact that a matter of family concern is 
not talked about; before the neighbors is no evidence that it is not talked about at all." 

1880, STONE, J., in Killen v. Lide, 65 Ala. 508: "Want of knowledge of things open to 
the senses, in a person who had the opportunity of knowing such fact if it existed, is some 
evidence, though slight, that the thing did not exist." 

Nevertheless, from some source not traceable, there lingers in the judicial 
mind, 'in many quarters, an antiquated notion that negative impressions are 
wt 80 probative as affirmative impressions; and a charge to the jury often 
embodies that notion, where the witnesses differ.2 The truth is that the con-

Michigan: 1874, P~~role 1>. Marion, 29 Mich. 
31. 38 (that no such officer existed in the 
county, the witness having been personally 
acquainted with all); 1876, Chambers 1>. Hill, 
34 Mich. 524 (quoted 8Upra); 1882, Marcottv. 
R. Co .. 49 Mich. 101,13 N. W. 374 (the (luestion 
"Could the whistle have blown anywhere 
near C. station and you not have heard it?" 
was excluded, becaure the witness might have 
been otherwise c,ccupied so as not to notice the 
bell: this is erroneous); 1884, People v. Sharp, 
53 Mich. 523, 525, 19 N. W. 168 (sheriff's fail
ure to find an alleged subscribing witness, ad
mitted to prO'l:e the name to be fictitious): 
1894, Edwards I). Three Rivers, 102 Mich. 153, 
60 N. W. 454 (w;lether a person had been lame, 
had varicose veins, etc.: that, intimate ac
quaintances had never known of it, admitted) ; 
Minnuota: 1906, Cotton 1>. Willmar & S. F. R. 
Co., 99 Minn. 366, 109 N. W. 835 (ringing of 
bell) : 
Missouri: 1920, State 'Il. Smith, Mo. ,222 
S. W. 455 (bere the Court imp!'UdentIy allows 
itself to be entrapped by an anonymous 
treatise into saying .. Negative evidence is 
admissible only if it tends to contradict posi
tive evidence introduced by the other party": 
where this preposterous fallacy started is not 
wortb investigation: but it represents poor 
sense, poor psychology, and poor justice; in 
the present case, a charge of murder by poiRon
ing with strychnine in whisky, the accused's 
evidence, from tweh'e druggists in the county, 
that no strychnine had been sold to him for at 
least two years previously, was excluded: 
thus do abeurd and unjust results flow from 
plausible word-jingles) ; 
New Hampshire: 1844, Lyford v. Thurston, 16 
N. B. 399,407 (by a deed's subscribing witness, 
that he did not S("C any consideration paid) ; . 
New York: 1838, People I). Abbot, 19 Wend. 
192, 194 (rape; an occasional resident in a 
family, not allowed to testify to not seeing any 
improper liberties said by tne prosecutrix to 
have been taken with her secretly by the de
fendant); 1910, People I). Faber, 199 N. Y. 
256, 92 N. E. 674 (approving the above pas
tiage) ; 

North Carolina.: Purnell 1>. R. Co., 122 N. C. 
832, 29 S. E. 953 (by persons near o:ars, that 
they saw no flagman's light) : 
Oregon: 1900, State v. Mims, 36 Or. 315, 61 
Pac. 888 (carrying weapon~); 
Pennsylvania: 1921, Rapp v. Central R. Co., 
269 Pa. 266, 112 Atl. 440 (railroad crossing 
collision); 1916, Simons I). Philadelphia & R. 
R. Co., 254 Pa. 507, 98 Atl. 1080 (trllin signal) : 
Utah: 1922, Jensen 1>. Oregon S. L. R. Co .• -
Utah ,204 Pac. 101 (locomotive signals) ; 
Vermont: 1875, State I). Phair, 48 Vt. 377 (by 
a passenger in a midnight train, that he did not 
see A. on it): 1909, Ide v. Boston & Maine R., 
83 Vt. 66, 74 At!. 401 (that no other cause for a 
fire was seen than engine-sparks, allowed); 
1912, Barney's Adm'x Quaker Oats Co., 85 Vt. 
372, 82 At!. 113 (that the deceased and others 
had never been heard to say anything about 
the danger of a dust explosion, admitted); 
1911, Comstock's ,Admir. 1>. Jacobs, 84 Vt. 277, 
78 AtI. 1017 (wife'S not hearing of directions 
given by husband) ; 
Washington: 1898, State v. Lattin, 19 Wash. 
57, 52 Pac. 314 (by one living with the deceased. 
that he had never seen the latter with a pistol) ; 
1911, Kahaley I). Frye, 62 Wash. 43, 113 Pac. 
247 (injury by a runaway team); 
Wisconsin: 1873, Ralph I). R. Co., ~2 Wis. 181 
(that a persnn did or did not receive an order 
from the other); 1911, Brown v. Milwaukee 
E. R. L. Co., 148 Wis. 98, 133 N. W. 589: 1913, 
Marinette v. Goodrich T. Co., 153 Wis. 92, 140 
N. W. 1094 (whistle) ; 
Washington: 1921, Smith I). Inland Empire R. 
Co., 114 Wash. 441, 195 Pac. 236 (railroad 
collision) . 

2 ThiG kind of evidence usually gives rise 
to a quibbling and futile discussion as to the 
Tela/ire weight of positive and negative testi
mc.ny; the rule of Jaw, however, has really 
nothing to sayan such subjects, which go to 
the jury for determination. In the following 
cases, and many cited 8upra, the Supreme 
Court WIIS improperly asked to hold that an 
instruction on the relative weight of negative 
knowledge should be given: 1906, Dillman 
I). McDaniel. 222 lll. 276, 78 N. E. 591: 1905. 
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ditions affecting correctness and fullness of observation are so numerous and 
varied tltat the one under consideration has a negligible or minor Statl1S.3 

Modern psychology sneers (or smiles) at the law's crude assumption that the 
complexities of human perception can be handled by some rules of thumb 
about negative testimony or the like. 

The analogies of this use of negative testimony are seen in the rules 
admitting testimony of inability to find a document, to prove its loss (post, 
§§ 1196, 1678), or to find an attesting witness, to prove his absence (post, 
§ 1312); of the absence of an entry in a public record (post, § 1633) or in an 
account-book (post, §§ 1531, 1556), to prove that no such transaction took 

, 

place; of the absence of repute in a family (pollt, § 1495), to prove that the 
event of family history did not occur; and of the l.rICk of traces or news of 
a peroon or a thing (ante, §§ 158-160) to show circumstantially that the 
person or thing is deceased, or non-existent, or is absent. 

3. Hearsay Knowledge ezceptionally 

§ 665. (1) Official Records; (2) Scientific Instruments and Tables (Vac-
• 

uum Rays, etc.); (3) Espert Learhing founded on Books. Under the general 
principle of Knowledge (ante, §§ 656, 657), testimony founded not on per
sonal observation, but on the information of others, is inadmissible. But 
this cannot be enforced as a rule of unbending rigidity. There must be ex
ceptions; for the affairs of life often recognize a practical trustworthiness 
in beliefs not founded altogether on personal observation. The law of Evi
dence must follow the facts of life. In a number of instances it has recog
nized exceptions to the rule. 

, (1) The records of a pllblic ojJice are not personally known by the official 
successors to be authentic. But their place of custody is of itself sufficient 
circumstantial evidence of genuineness (post, § 2158); and for much the same 
reason the belief of the succeeding incumbents is recognized as competent 
knowledge. Tn thb and a few related ways, the testimony of a public officer, 
and even of private persons having to do with a mass of records, may be re
ceived.1 So, too, a public officer's certificate or entry of a transaction actually 

State II. Murray, 139 N. C. 540, 51 S. E. 
775. 

A rule-of-thumb for measuring testimonial 
weight has here grown up in some jurisdictions: 
"Where two witnesses. unimpeached, contra
dict each other, tho presumption is in favor of 
the witness who swears affirmatively"; 1919, 
Estill II. Estill. 149 Ga. 384, 100 S. E. 365; 
1920, Fullerton Lumber Co. to. Hosford, 42 
S. D. 642, 176 N. W. 1017 (purchase of coal); 
1908. Anderson II. Horlick M. M. Co .. 137 
Wis. 569, 119 N. W. 342; 1920. Suick II. 
Krom, 171 Wis. 254, 177 N. W. 20 (slander). 

The rule is a discredit to the science of law. 
and should be discarded. The vain lucubra
tions to which it leads have no rellition to the 
real probative value of specific testimony. 

• From the point of view of logic and psy
chology as applicable to argument before the 
jury (not the rules 'Df Admissibility), see the 
materials collected in the present author's 
.. Principles of Judicial Proof, as given by Logic. 
Psychology, and General Experience, and 
illustrated in Judicial Trials" (1913). U 234-
238. especially the passage from Professor 
Hans GroEB. which elaborately analyzes the 
psychology of perception. 

§ 665. 1 Canada: 1916, Canadian Pacific 
R. Co. to. Jackson. 27 D. L. R. 86, Can. Sup. 
(personal injury; actuarial table testified to 
be ., one in actual use by a c.ompany dealing 
in that class of business". held proper as Ii 

basis of testimony. even if the witness ill not 
Bufficiently expert to be able .. to explain the 
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performed by his subordinates, not by himself, may be received.2 Butthis 
is not yet conceded for the account-book!> of a private person.3 

(2) The use of scientific inatruments, apparatU$, and calculating-tr1Jles, 
involves to some extent a dependence on the statements of other persons, 
even of anonymous observers. Yet it is not feasible for the scientific man to 
test every instrument himself; furthermore he finds that practically the 
standard methods are sufficiently to be trusted. Thus, the use of a vacuum
ray machine may give correct knowledge, though the user may neither have 

the object with his own eyes nor have made the calculations and adjust
ments on which the machine's trustworthiness depends. The adequacy of 
knowledge thus gained is recognized for a variety of standard instruroents.4 

In some instances the calculating tables or statistical results are admitted 
directly, under an exception to the Hearsay rule.5 

(3) The data of every science are enormous in scope and variety. No one 
professional roan can know from personal observation more than a minute 
fraction of the data which he must every day treat as working truths. Hence 
a reliance on the reported data of fellolV-sc:ientists, learned by perusing their 

basis on which the table was prepared or to 
give an opinion worth something as to its re
liability or correctness ") ; 

United StateB: 1894. Chicago &; A. R. Co. 
1>. Keegan. 152 Ill: 413. 418. 39 N. E. 33 
(personal knowledge of existence of abstracts. 
etc .• made before the flre of 1871. not re
quired) ; 1886. Worcester v. Northborough. 
140 Mass. 397. 402. 5 N. E. 491 (clerk of ad
jutant-general's office. of over twenty years' 
ser~ice. allowed to testify to custom of office 
prior to his incumbency); 1897. Westfield 
Cigar Co. 1>. Ins. Co .• 169 Mass. 382. 47 N. E. 
1026 (a city engineer. as to the official actions 
of his office. though really performed by a 
predecessor. admitted); 1884. Anderson v. 
Volmer. 83 Mo. 403. 407 (bill of good~ sold; 
witness knowing nothing of it except from his 
books. excludedj; 1897. Southern I. C. Line 
II. R. Co.. Tenn. • 42 S. W. 529 (siate
ments as to car mileage. etc.. made by the 
general manager of the plaintiff. admitted. 
though not based in every detail on his own 
observation); 1890. Hill 11. Kerr. 78 Tex. 217. 
14 S. W. 566 (knowledge of the filing and date 
of filing of surveyor's notes, based in part on 
their mere presence in the office. admitted). 

Contra: 1916. Com. v. Quinn. 222 Mass. 
504. III N. E. 405 (false representations as to 
F. and M. being wealthy manufacturers at 
S.; a member of the board of assessors at S., 
not admitted to testify that neither F. nor M. 
were for any' property; the ruling is 
bued on the ground that the assessor's rec
ord was the best evidence; but the ruling 
IIhould have construed the testimony as to the 
assessor's telltimony to the fact of no property, 
and should frankly have accepted the princi
ple that 811 oflicialu8essor is qualified to t.eatify 

on that point; there is too little flexibility in 
the requirement of personal knowledge as 
hitherto applied). 

t Post. § 1635. 
• Post. §§ 1530. 1555. 
• The cases on racuurn rays. which deal chiefly 

with photographs. are placed post. § 795. 
. The cases on different forms of lenses are 

placed post. § 795. and on the teleplume and 
the dictagraph. post. § 669. 

Other examples arc as follows: 1896. Gra~'
son 11. Lynch. 163 U. S. 468. 16 Sup. 1004 
(veterinary surgeons in the Department of 
Agriculture. allowed to testify to the districts 
particularly infected with Texas cattle-fever. 
though they had not personally been there); 
1898. More's Estate. 121 Cal. 608. 54 Pac. 
97 (counting sheep by a registering-machine. 
verified by the witness as accurate in its oper
ation. allowed); 1897. Hatcher v. Dunn, 102 
la. 411. 71 N. W. 343 (a thermometer used 
in making tests. the variations indicated 
by a certificate of test made at Yale College 
and attached to the instrument. admitted); 
N. Y. St. 1851. c. 134. § 33. Civil Practice Act 
1920. § 356; (no surveyor shall testify to a. 
survey of lands without oath or other evidence. 
on demand. that .. the chain or measure used 
by him was conformable to the standards of . 
the State" at the time of survey; official 
sealer's certificate. admissible); Oh. Gen. 
Code Ann. 1921. '2619 (surveyor not to testify 
to land-survey until he hal! sworn. if required, 
that his chain or measure was of legal stand
ard); 1901. State 11. McDaniel. 39 Or. 161. 
65 Pac. 520 (lire depurtment secretary. al
lowed to testify from an automatic indicator 
that no alarm had sounded). 

• P04t, • 1706. 
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reports in books and joulnals. The law mU3t and does accept this kind of 
knowledge from scientific men. On the one hand, a mere layman, who comes 
to court and alleges a fact which he has learned only by reading a medical or 
a mathematical book, cannot be heard. But, on the other hand, to reject 
a professional physician or mathematician because the fact or some facts to 
which he testifies are known to him only upon the authority of others would 
be to ignore the accepted met!J.ods of professional work and to insist on finical 
and impossible standard~. Yet it is not easy to express in usable form that 
element of professional competency which distinguishes the latter case from 
the former.6 In general, the considerations which define the latter are (a) a pro
fessional experience, ghoing the witness a knowledge of the trustworthy au
thorities and the proper source of information, (b) an e).'ient of personal 
observation in the general subject, enabling him to estimate the general 
plausibility, or probability of soundness, of the views expressed, (c) the im
possibility of obtaining information on the particular technical detail except 
through reported data in part or entirely. The true solution must be to trust 
the discretion of the trial judge, exercised in the light of the nature of the sub
ject and of the witness' equipments. The decisions show in general a liberal 
attitude in receiving technical testimony based on professional reading. 

§ 666. (-1) Execution and Contents of Dc.cl1l1lents, not personally obsened. 
(a) A witness who testifies to the exec-zdion of a document, not merely to the 
handwriting,l will usually have seen the very act of affixing the signature.2 

Nevertheless, he may have obsen-ed circumstances which will suffice in place 
of this. The sufficiency of such circumstantial evidence is dealt with under 
the subject of Authentication of Documents (post, §§ 2131, 2148-2154). 
Moreover, he may have seen and heard the maker's subsequent acknowledg
ment of the document's genuineness. Such an acknowledgment would, as 
against the maker himself, be sufficient as an admission (post, §§ 1300, 2131); 
but, apart from that, it is an act of adoption of the document, equivalent to a 
reexecution, and hence is now universally conceded to be a sufficient basis 
of testimony (post, § 1648). In the case of wills, the execution has been by 
statut~ everywhere made a formal act, in which the attesting witness' pres-

e 1879, Central R. Co. I). Mitchell, 63 Ga. I). R. Co., 43 Or. 26, 72 Pac. 594 (an engineer. 
176, 180 (based partly on book-learning; ad- not experienced in railroad building. but ac-
mitted); 1906. Rem.~burg I). lola P. C. Co., quainted with the scientific literature. and 
73 Kan. 66, 84 Pac. 548 (expert on explosives, otherwise experienced, allowed to testify to 
speaking partly [rom book learning, admitted) ; the approved slope o[ a railroad embankment). 
1901. New York P. & N. R. Co. v. Jonea, 94 For the cases concerning such testimony to 
Md. 24, 50 At!. 423 (a private surveyor not medical malters, foreign law, and tlGlue~ or 
allowed to testify that certain marks of the PTWeB. see post, §§ 687. 690, 719. 
U. S. survey signified the altitude; a Eingular For a physwian's testimonY on the 
ruling); 1872, Howard v. Gt. Western Co.. patient'llstatement of lIymptoms, see post, § 688. 
109 Mass. 385 (a witness who had made a § S66. I For handwriting, see post. § 693. 
study of coals, etc., yet not dealt in them. and 2 1869, Filley v. Angell. 102 Mass. 68 (ex-
testified to a fuel's composition. admitted); eluded, where the attesting witness was not 
1888, Slocovich t>. Ins. Co., 108 N. Y. ~;2. 14 present at a. note's execution). 
N. E. 802 (shipping-cxpert; kno~ledge founded On this point, compare the ancient practice 
on Lloyd's books, etc., admitted); 19(J3, Scott post. § 1510; Thayer. Prelim. Treat. Evid.97. 
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ence is technically necessary (post, § 2456), so that the ordinary principle of 
testimonial kn0wledge has ceased to operate, and the requirements of the 
statute are the sole tests. 

(b) A witness to the content.~ of a document may sometimes lack personal 
obseryation; but this rule is best examined in dealing with the subject of 
copies in general (ZJOsi, § 12i7). 

§ 667. (5) Telltifying to One's Own Age, or to an Adoptive Child's Age; or 
(6) to Another Perllon's Name, or (7) Rellidence. (5) Strictly speaking, one 
cannot exactly know his OICI' nge except upon hearsay information; for he 
is not capable of knowing this, or anything, until an appreciable time after 
birth. But pradically a pcrson's belief on this point has a satisfactory basis. 
Courts have commonly preferred to accept this practical certainty rather than 
to insist on academic nicety.1 But in an;\' case one may know whether at a 
particular time he was of one age or another, if the difference is as much as 
the time that must haye brought him to the age of obscrvation.2 l\'loreoyer, 
a person who does not know the date of another's birth or of his own may 
know, by the association of events, whether he or the other was over or under 
a certain age at a certain time.3 

§ 667. I Accord: Cal. 1S9r,. People ~. 
Ratz. 115 Ca\. 1:32. 46 Pac. 915; Ga. 19M, 
McCollum 1:. State. 119 Ga. :~OS, 46 S. E. 413 
(selling liquor to A .. a minor; A. allowed to 
testify to his own age, though he knew it onl~' 
from his mother, who was living and in the 
county); Ill. 1001, Chicngo & A. R. Co. 1l. 

Lewondowski. 190 III. 301. 60 N. E. 41l7; KaTi. 
1892, State 1l. McClain, 49 Knn 730. 734. 31 
Pac. 790 (seduction; prosecutrix' testlmon~' 
to her nge, admitted. her pnrents being dead) ; 
1905, State 1l. Miller. 71 Kan. 200. 80 Pac. 51 
(even thou~h parents ar~ available); Mass. 
1886. Com. 1l. Stevenson, 142 Mass. 468. 8 N. 
E. 341. semble: 1898. Com. II. Hollis, 170 
Mass. 4:33. ·19 N. E. 632; 1895. Com. 1l. Phil
lips. 162 l\t1l.S!'. SM, 39 N. E. 109 (rapf-.prOfn
cutrix under age of consent); Mich. 1.876, 
Cheever 1.'. Congdon. 3-1 Mich. 395; 1905, 
People ~. Colbath, 141 Mich. 189. 1M, N. W. 
633 (rape under "ge; the prosecutrix ~lJing 
permitted to !estify to her own age, a cross
cxamination as to what others, not members 
of the family, had told her. was held properly 
excluded; three judges diss.); Mir.!1.. 1892, 
Houlton ~. MantcutTel, 51 Minn. 185. 187, 
53 N. W . .')41 (action on a note); Mo. 1896. 
State II. Marshall. 137 Mo. 463, 36 S. W. 
619 (admitting it; but still intimating that 
where the witness appears on ero~s examination 
to be speaking from mere hearsay the state
ment will be excluded; yet all testimony as 
to one's own age is founded on hear~ay); 
1897. State v. Marshall, 1:J7 Mo. 463, 39 S. W. 
63, scm/,[e: .Ill onto 1898. State \!. BowtK'r, 
21 Mont. 13:3, 53 Pac. 179 (rape-prosecutrix 
under age of consent); 1914, State 1l. Yinn, 
50 Mont. 27, 144 Pac. 773 (statutory 

rape; that the witness gives, as the 
source of her knowledge, nmong other things 
a baptismnl ccrtificllt~, docs not exdllde her 
testimony); N. H. 1915. State V. Tetrault. 
78 N. H. 14, 95 Atl. 669 (rape under nge; the 
female nllow~d to testify to her own age); 
N. J. 190a, Hancock v. Supreme Council.
N. J. Eq. ,55 Atl. a46 (11 witness allowed to 
testify to his own and his elder brother's ap
proximate uge; good opinion by Dixon. J.); 
N. M. 1918. State V. Whitener, 25 N. M. 20, 
li5 Pac. 870 (girl of 14); Oklo 1915. Hnda v. 
Hart, 49 Ok!. 14:3, 151 Pac. 10:38 (claimnnt to 
land); Tex. 1859, Brown 1l. Mitchell. 88 Tex. 
350.31 S. W. 621 (knowledge of 80nship. based 
in part upon the mother calling him her son) ; 
1906, Curry 1l. State, 50 Tex. Cr. 158.94 S. W. 
1058; Jr. Va. 1876. State V. Cain. 9 W. 
Va. 569; Wi.!. 1898, Dodge II. Statc, 100 
Wis_ 294, 75 N. W. 954; 19m. Loose II. 

State, 120 Wis. 115, 97 N. W. 526. 
Contra: 1846, Doc Il. Ford. 3 U. C. Q. B. 

353. 
Undecided: 1910, R. tl. Farrell, 21 Onto 

540 (liquor-selJing to a minor). 
Of course. as admissio1l8 such statements 

are receivable: 1910. The King 1l. Turner, 1 
K. B. 346. 362 (accused's statement of his age, 
as given for entry on the prison record; here 
the issue was whether he had been convicted 
three times since the nge of 16, so as to be son
'Lenced as an habitual criminal). 

• 1879, Hill II. Eldredge. 126 Ml18s. 234 
(whether he was 16 or 21 years old at a certain 
time). 

• 1870, Fo1t3 v. State, 33 Ind. 217 (whether 
another was over 14). 
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Even if, from the present point of view, testimony to one's own age is not 
to be received, yet it may be regarded as asserting the family reputation on 
the subject, and the latter may thus be received under the exception to the 
Hearsay rule (post, § 1493). 

The parents of an adoptiee child, not having be~n present at its birth, 
have not personal knowledge, in the strictest sense, of the c!1ild's age. But 
their belief, based on the statements of the natural parents or of the original 
custodians of the child, together with their observation of the child's behavior 
during its growth, has for practical purposes a sufficient probability of cor
rectness, the probative value var~'ing with the age at which the child was 
adopted and with the other circumstances of their acquisition of the child. 
To reject their testimony would be pedantic.4 

(6) A person's name is the title by which habitually he calls himself and 
others call him. To know a person's name, therefore, is to have heard him 
so called by himself and b~' others. In strictness, such an utterance is not 
hearsay (post, § 17(2), except where it is made as an assertion of fact. But, 
though it ma~' bc hearsay, as a source of information, yet it is universally 
relied upon as a source of knowledge. Courts have commonly accepted the 
testimony founded upon it.s 

(7) A person's non-resi(/cnce or non-exi.<Jtellce in a place is in the practical 
affairs of life constantly ascertained by inquiries made and answers received 
in the region of alleged residence. Testimony hased on such inquiries ::ihould 
be received. But many Courts have perversely applied here the strict rule. 
The frequent uses of such testimony occur in proof of a witness' non-residence 
or decease and a document's loss." 

'1921. Pcople~. Caldwell. Col. App. ,,203 I ilelic\'e it"); 1857. R. ~. Toole, 7 COlt Cr. 
Pac. 441 (rape under age of an adoptive 266 (one who merely ~aw X sign his name, ad-
ehild; the adoptive parents' testimony to her mitted to prove the name): 1917, Hornsby 
age, based on her appearance when adopted. 11. State, 16 Ala. App. 89, 75 So. 637 (mur-
and the hearsay of the orphans' horne offi- der; pro,,'ing the name of deceased as alleged 
cera from whom she was obtained, admitted; in the indictment; citing the above text with 
sensible opinion by Works, J.); 1915, State approval). 
11. Tetrault, 78 N. H. 14,95 Atl. 669 (rape un- Compare the cases cited ante, §§ 270, 413, 
der age; adoptive parents' «:stimony to the 111)81" 2156, some of which apply this prin-
female's age, based on her appearance when ciple. Compare also the following: 1848, 
adopted and the statement of a deceased R. t'. O'Doherty, 6 State Tr. N. B. 831, 884 
aunt, admitted). (challenge to array; to prove the religion of a 

So aiso the testimony of a hwband to his Qualified juror, one who had not inquired of 
wife's age; 1903, U. S.1). Bergantino, 3 P. t. the juror himself but spoke from unspecified 
118 (age of accused). hearsay, excluded). 

• 1744, Heath's Trial, 18 How. St. Tr. 152 • The cases are found in the foUowing places: 
(Mr. Harwood, objecting to a statement n 668, 1196, 1313, 1405. 1725, 1789. The 
that the witness saw Lady Altbam at Wexford: following case may sel'\'e as the lecturer's 
"This evidence is founded upon a supposition "horrible example" of extreme perver~ity; 
that the lady he saw at Wexford was the i .ady it shows the possibilities of non-common-
Altham; he says he was only told it was she, sense which to-day can be exhibited by our 
and cannot say it was of his own knowledge": courts; 1909, Chambers ~. Morris, 159 Ala. 
Witness: "I am pretty certa!n the lady I saw 606. 48 So. 687: .. Dowdell, J.: Tho! witnc8s 
was Lad~' Altham. I am told, sir, that you John W. Chambers, having testified on his 
are counsellor Harwood; am I not to believe direct examination that one Colin S. Vamum, 
you arc? I aID told that gentleman is coun- who had been examined III! a witness on a for-
seIJor Daley: I am morolly assured of it, aDd mer trial of the case, was dead, was then per-
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§ 668. (8) Converlations through an Interpreter. When A speaks with B 
through. an interpreter, because of ignorance of B's language, A cannot of his 
own hearing know what B said; he depends on the interpreter's report. 
Here no exception has been recognized to the general rule (though it might 
well have been). The witness A is allowed to testify only to what he heard 
from the interpreter, and the interpreter must be called to testify to what B 
said to him.1 If, however, B is a party, whose admusiolls can be used, then 
the interpreter is to be regarded as B's agent, and the agent's statements on 
B's behalf (being in a language understood b:,' th~ witness) are usable as B's 
admissions.2 

§ 669. (9) Infolillation received by Telet)~~!'.~ or Dictagraph. When a 
witness testifies to a conversation heard by him over the telephone, two kinds 
of questions arise, in which the present principle is involved. 

(a) The question of the identity or personality of the antiphonal speaker 
may arise. How can A know that the person speaking to him was really B? 
Here the principle of Authentication, with its related applications to letters 
and telegrams, is involved, and the precedents can best be considered in com
parison (1)08t, § 2155). 

(b) The question of the tenor of the utterance may arise. Assuming that 
B was really the speaker, how can A know that B did utter the words? When 
A and B converse directly at the instrument, A's knowledge is based directly 
on his sense of hearing, aided by a scientific instrument of accepted correct
ness, and hence is receivable (on the principle of § 665, ante). 

But if A, instead of speaking directl~', converses with a clerk or operator, and 
the latter reports B's utterances to A, then A is no longer a witness having per
sonal 'nowledge. Here three solutions present themselves. (1) The strict 
rille of personal knowledge (ante, § 657) may be applied, and A's testimony 
be excluded. l (2) Or, an exception to that rille may be recognized, on the 

mitted to testi(y as to what the said Varnum 
had sworn on the former trial. On the cross
examination of ChamberlJ he was asked by 
counsel how he knew thll.t Varnum was dead, 
in answer to which he ~.aid: • I 'IV~nt to Var
num's former home in Houston County. Ala •• 
and he was not there. His Camily was there. 
and they told me he was dead. and that he 
died at the time named. I saw his family 
physician. who told me that he attended him 
in his last sickness. and that he (Varnum) was 
dead. His Cormer neighbors told me that 
Varnum was dead. I did not see him myself 
after death. and know that he is dead only 
from what these persons told me.' Thereupon 
the court. on motion of the plaintiJJ excluded 
all of the testimony oC the witness Cham· 
bera as to what Varnum swore on the former 
trial. In this there was no error. Evidence 
of the declarations of the physician and 
the neighbors as to tho death of Varnum 
were hearsay, lind by no rule of evidence ad
missible." 

§ 668. I The cases are collecood under 
§ 1810. post (Hearsay rule). For other prin
ciples applicable to interpreter8 and translators, 
see post. §§ 811. 1672. 

'1773. Fabrigas~. Mostyn. 20 How. St. 
Tr. 123. Gould. J.; 1903. Me&cham II. State. 
45 FIa. 71.33 So. 983 (embezdement from G. ; 
conversation between G. and deCendant. in
terpreted by W .• allowp.d to be proved against 
G. by L .• a bystander. who heard W .• but did 
not undersiand Spanish, the language of G.) ; 
1885. Sullivan ~. Kuykendall. 82 Ky. 489; 
1865. CamerIin ~. Palmer Co.. 10 All. 541; 
1892. Com. 1>. Vose. 157 Mass. 393. 32 N. E. 
355 (abortion; deCendant spoke English. de
ceased French. witness French; testimony to 
the conversation between defendant and de
ceased through witness. received). 

§ 669. I 1888. Wilson v. Coleman. 81 Ga. 
299. 6 S. E. 693 (where the plaintiff was in
Cormed by his clerk of the answer). 

For the question whether B notary's cer
tifico.te 0/ acknowledgment taken by telephone 
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analogy of the foregoing exceptions, and of the exceptions to the Hearsay 
rule for regular entries in the course of business (post, § 1517) and of com
mercial reports (post, § 1702); this is the sound solution. (3) In any case, 
the doctrine of admissions maj' be invoked, where one of the speakers is a party 
to the cause, just as it may be for interpreters (ante, § 668). If B had sent 
his clerk to A to report orally B's orders or agreements, the clerk's statements 
would unquestionably be used as B's admissions. In the same way, the 
clerk's or the operator's report may be used against B, on the theory that the 
latter has made the former his agent for the purpose of communication. This 
theory has thus far sufficed for the Courts.2 

Conversely, a bystander, listening to A's conversation with B at the telephone, 
,. 

is qualified to report A's utterances heard b~' him, but in strictness is not 
qualified to report B's utterances as repeated or alluded to b~' A during the 
conversation. Nevertheless, the strict application of the requirement of 
personal knowledge is here out of place, and leads to unpractical quibbles.3 

(c) The dictagraph is merely a form of telephone, and the same questions are 
presented in testimonr based upon its use.4 

§ 670. (10) Testimony of Deceased or Absent Persons, nnder the Hearsay 
Bsceptions. tinder the exceptions to the Hearsay rule the testimony of 
the witness deceased or absent must equally be bascd on personal obser
vation. The testimony is admitted in spite of its not having been gi\'en 
is elTer-th·e. sec post, § 1635, and whether it is agreed only to $3.50; bystander's testimony 
conclusive, sec post, § 1347. to plaintiff's I:mguage at his telephone re-

'1885, S'.lIlivan v. Kuykendall, 82 Ky. ferring to 84, admitted). 
487 (to show the plaintiff's admissions, the • 1920. Schoborg 1'. U. S .• 6th C. C. A .• 204 
defendant testified to a conversation over the Fed. I, 9 (listeners to seditious utterances at 
telephone whieh an operator rp.ceived and re- a club-room meeting); 1915, Brindley 1'. 

ported at the timc to the defendant; the State, 193 Ala. 43, 69 So. 536 (murder; ad
defendant's statements of what he was told missions of defendant, made in jail, pro,·cd 
were received; the operator was treated as by witnesses Iiswning through a detectaphone, 
the agent of the plaintiff to communicate, on the method of operation of the machine being 
the analogy of an interpreter): 1892, Oskamp fully explained}; 1916, Padgett v. State, 125 
v. Gladsden, 35 Nebr. 7, 52 N. W. 718 (here Ark. 471, 188 S. W. 1158 (assault; defendant's 
the witness received the message from an oper- conversation ovcrheard in jail by the dicta
ator at a way station Io'., who repeated the mes- g>:aph, admitted): 1921, Miller I). People, 70 
sage of the plaintiff at 0., and sen'ed as in- Colo. 313, 201 Pac. 41 (confessions of accused 
termediary: admitted). made when in jail in conversation with each 

• 1897, German Bank t1. Citizens' Bank, other, overheard through a dictagraph by 
101 Ia. 530, 70 N. W. 769 (the hearer at a tele- Iltenographers not knowing the accused's 
phone, testifying to what he heard, not al- voices;" the competency of this evidence was 
lowed to tell what he rePeated to a bystander at best very doubtful"); 1918, Com. v. Wake
as the tenor of the message); 1904. McCarthY lin, 230 1\1U8S. 507, 120 N. E. 209 (homidde; 

. I). Peach, 186 Mass. 67. 70N. E. 1029 (contract; com·ersation by defendant in jail, proved by 
the plaintiff conversed by telephone with the testimony of one using a dicta:;raph); 1913, 
defendant, Rnd a person present with the plain- State Minneapolis Milk Co., 124 Minn. 34, 
tiff was allowed to testify to the plaintiff's 144 N. W. 412 (detective's testimony to con
words, as 0. part of the conversation of the versations heard by II dictagraph installed in 
defendant, there being other evidence that the the room where the conversers w~re, admitted; 
defendani was the Person conversing from the point not disputed): 1915, State v. Dougherty, 
other end of the line; this rests on the principle 86 N. J. L. 525, 93 At!. 98 (testimony to a 
of § 2115, post); 1920, Jamaica Pond Garage conversation, based on hearing a dictsjp"aph, 
1>. Woodside M. Livery, 236 Mass. 541, 128 admitted); 1914, People v. Eng Hing, 212 
N. E. 881 (plaintitJ telephoned defendsnt as N. Y. 37a, l06N. E. 90 (affidavits bllsedon die-
to terms; plaintiff testified tbat defendant tagraph listening, received on a motion for a' 
agreed to pay 14, defendant testified that he new trial). 
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on the stand subject to the test of ination; but still it is testi
mony, and the person making the statements must have the means of knowl
edge· expected normally of every witness. Nevertheless, there as here, 
exceptions to this requirement are recognized; for example, in statements 
of Family History, the person's knowledge is u;;ually based on the family
reputation on the subject (post, § 1486); on Official Documents, the entry 
of an assessor or the certificate of a recorder of deeds is sometimes based 
on hearsay (post, § 1635). These exceptions, being peculiar to the kind of 
statement offered, are better dealt with under the respective subjects of the 
Hearsay rule. 

4. B1Pothetical QUestions 

§ 672. General Theory. Suppose the facts of an affray are in issue, and it 
is disputed whether A or B was the aggressor. A witness is asked, "Did you 
have an opportunity to observe the situation?" He answers, " I did; I Was 
at the place at the time, and saw the affray." Then," Is it your belief that 
A or B struck first?" and he expresses his belief. Suppose, again, the issue 
is as to the mode of a death, and certain indicia are in question. A physi
cian is asked, "Have you considered the matter of a congestion of the wind
pipe with reference to the cause of death?" Answer," I have." Then, 
"What mode of death, if any, does it here indicate as probable?" Answer, 
"Death by strangulation." Now in order that this latter answer may be 
further considered by the tribunal for the case in hand, it is obvious that the 
circumstance on which it rests, namely, the congestion of the windpipe, must 
be supplied, as a fact in the case, by testimony. This may be done in one of 
two ways, either (1) by the testimony of the physician himself, based 
on a 'personal examination of the body, that the windpipe was congested, 
or (2) by the testimony of some one else who has made such a personal ex
amination. But if the latter method is chosen and this is the important 
circumstance the fact to be considered by the physician must be placed , 

before him as a hypothesis only. It may be assumed for the time being, but 
must afterwards be supplied by the testimony of another person. If this were 
not done, and if the single question were asked, " What in your opinion was the 
mode of this man's death? ", it would be impossible for the tribunal to tell 
whether to accept the witness' conclusion or not; since, if the tribunal werr 
to find that there had been no congestion of the windpipe, it would be unaLia 
to know whether the physician's conclusion had been based on a consider
ation of that circumstance alone or on a consideration of some other cir(J ~n
stance alone or of both. In other words, the hypothetical question tt; Jl;he 
physician, as to the data for inference, takes the place of the ques!~{1u .'n 
the bystander whether he was in a position to observe the affray. 

The reasoning may be explained in the following propositions: 1. Testi
mony in the shape of inferences or conciusions rests always on certain premues 
of fact. That which has been called Observation, servwg as the basis of belle' 
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in matters directly cognizable by the senses as, the facts of an affray, a con
versation, a trespass, and the like ' is here replaced by what may be called 
a Consideration of the Premises. If the witness has not considered or lJad 
in mind these premises, his inference or opinion is good (or nothing. 2. Tllese 
premises, a consideration of which is essential to the formation of the conclnsion 
or opinion, must someoow be supplied to the jury by testimony. The same wit
ness may supply both premises or conclusion; or one witness may supply 
the premises and another the conclusion. The two are not necessarily con
nected. 3. If the latter method is chosen, and a witness is put forward to 
testify to the conclusion, the premises comidercd by him must be expressly 
stated, (UJ the basi8 of his conclusion; otherwise, since his conclusion rests for 
its validity upon a consideration of the premises, the tribunal, if those prem
ises are not made to accompany the conclusion, might be accepting a con
clusion for which the witness had considered premises found by the tribunal 
not to be true. 4. Hence, the premises must be stated hypothetically in con
nection with the conclusion; then, by other testimon:" the material for deter
mining the truth of the assumed premises may be furnished to the tribunal. 

The key to the situation, in short, is that there may he two distinct sub
jects of testimony, . premises, and inferences or conclusions; that the latter 
involves necessarily a consideration of the former; and that the tribunal 
must be furnished with the means of rejecting the latter if upon consultation 
they determine to reject the former, i.e. of distinguishing conclusions prop
erly founded from conclusions improperly founded.1 

That this is the orthodox and accepted theory of the hypothetical question 
in our law may be gathered from the following passages, in which the principle 
is indicated in one or another aspect: 2 

1806, ERSKINE, L. C., in Lord },fellJille'a Trial, 29 How. St. Tr. 1065 (admitting the 
of a calculation by the witness as to the profit made by the defendant from the 

sums alleged to have been received by him): "If you take away the foundation upon 
which it is r.:.ade, which is matter for the Court afterwards, there is an end to the super-

§ 0'11. 1 Approve<! in Kearner ~. Tanner C"., 
31 R. I. 203, 76 At!. 833 (1900). 

• The earliest English and American rulings 
seem to be the following: 1760, Earl Ferrers. 
Trial, 19 How. St. Tr. 943 (" Please to inform 
their Lordships whether any and which of the 
circumstances which ha\'e been pro\'cd by the 
witnesses are sYmptoms of lunacy." , • • 
Earl of Bardwicke: "My Lords, this question 
is too general, tending to ask the doct~r's 
opinion upon the result of the e\idence; •.• 
if the noble Lord at the bar will divide the 
question and ask whether this or that particu
lar fact is a symptom of hmacy. I daresay 
they will not object to it "); 1807, Beckwith 
II. Sydebotham, 1 Camp. 116 (a witness was 
called to say whether a ship having on Oct. 
12 the defects already testified to could have 
been seaworthy on Sept. 2 preceding; Gar
row POinted out the prejudice that might arise 

from asking the opinic..n of a witne!s on a 
statement which might be false, and was here 
• ex parte' (in a deposition); Lord Ellenbor
ough "held that this was like esamining a 
physician or surgeon to say whether upon such 
and such symptoms a person whose life was 
insured could at the time of insurance have been 
in a good state of health. . •. As the truth 
of the facts stated to them was not certainly 
known, their opinion might not go for much; 
but still it was admissible evidence. The 
prejudice allUded to might be removed by ask
ing them in cross-examination what they should 
think upon the sta~ment of facta contended 
for on the other side "); 1824, State 11. Powell, 
7 N. J. L. 249 (objection overruled that the 
physician ha<! not made a "personal examina
tion" but was speaking upon a "mere IlUpposi
titious case "). 
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structure. All the witness has done is to establish by calculation that such a stock from 
such a time will produce so much. He docs not himself prove any fact, and the calcula
tions he has made must therefore depend upon the facts which are pro\·ed by others." 
A Lord: "The data and facts stand as they did; it is a mere hypothetical question to the 
witness: If the fact stands so and so, what is the arithmetical result?" 

1843, M.WLE, J., in M'Naghten's Caae, 10 Cl. & F. 207 (Question for the Judges: "Can 
a medical man conversant with the disease of insanity, who never saw the prisoner pre
viously to the trial, but who was present during the whole trial and the examination of 
the witnesses, be asked his opinion as to the state of the prisoner's mind at the time of the 
commission of the alleged crime, etc. ?"): "In principle it is open to this objection, that 
as the opinion of the witness is founded on those conclusions of fact which he forms from 
the evidence, and as it does not appear what these conclusions are, it may be that the 
evidence he gives is on such an assumption of facts as makes it irrelevant to the inquiry." 

1851, CURTIS, J., in U. S. v. McGlue, 1 Curtis C. C. 1 (to the jury): "[The expert 
physicians) were, as you observed, not allowed to give their opinions upon the case; be
cause the case, in point of fact, on wh ieh anyone might give his opinion, might not be 
the case which ~·ou upon the evidence would find; and there would be no certain means 
of knowing whether it was so or not." 

1854, DEAN, J., in Lake v. People, J Park. Cr. C. 557: "A question in physical science 
\'.;11 afford an illustration. A motion which is the result of a combination of different 
forces invariably changes its direction if but one of the moving powers is \\;thdrawn. Take 
away half of them, it would be reversed in its course. Experts might be called to prove 
any given motion; they might also be asked what would be the effect of certain combined 
forces; but in either case it is manifest that to have the opinion correct, all of the motive 
powers must be given. . .. To allow [medical testimony to be given on merely such part 
of the evidence as they heard) would be as dangerous a principle as to permit a juror to sit 
during a part of the trial and then unite with the rest in rcndering a verdict." 

1859, SHAW, C .. J., in Dickenson v. Fitchburg, 13 Gray 556: "This objection [of coun
sel) assumes that the facts will be taken to be true because the witness has stated that he 
founds his opinion on them. But this is quite a mistake. . .. The question is put to 
him hypothetically, whether if certain facts testified to are true, he can form an opinion 
and what that opinion is. The jury will then be instructed, if the truth of any such fact 
is contested, first to consider whether the fact on which such opinion rests is proved to 
their satisfaction; if it is, then to gi\'e such weight to the opinion resting on it 
as it deserves; but if the fact is not pro\'ed by the e\;dence, then to give the opinion no 
weight." 

1870, CHRISTIANCY, J., in Kempaey v.lJfcGinni<Js, 21 Mich. 139: "As a collection or state 
of facts assumed, whether few or many, constitute in the aggregate the basis on which 
the opinion is asked, if it does not appear that the opinion would be the same with any 
of those facts omitted, it necessarily follows that if the jury should negati\'e or fail to find 
anyone of the assumed facts, the opinion expressed cannot be treated as evidence, but 
must be rejected by the jury. From these considerations it necessarily follows that the 
jury should know just what facts are assumed and enter into the collection or state of facts 
upon which the \'.;tnesses' opinions are based. Otherwise they cannot know whether they 
ought to treat the opinions as evidence at all, since they can form no opinion whether such 
assumed facts, or the opinions based upon them, are true or false. • .. If the witness be 
asked his opinion of a case assuming the testimony of certain specified witnesses to be 
true, and it appears that he did not hear the whole of their testimony, and it does not 
definitely appear what facts stated by them he has heard, and what he did not hear, the 
jury cannot know upon what state of facts he forms his opinion, nor whether the facts he 
has assumed nre true, nor whether his opinion would have been the same if he had heard 
the whole." 
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1872, KINmlAN, C. J., in State v. bfedlicott, 9 Kan. 288: "It. does not appear anywhere 
what part of the medical testimony [the expert] had heard ... , [Thus] neither the court, 
nor the jury, nor counsel, knew on what part of the medical testimony the opinion of the 
witnesses was founded; therefore the answer formed no criterion of the intelligence of the 
witness or his capacity to form a correct judgment. . •. It would be as sensible to test 
a person's knowledge of mathematics by asking him the sum of two and an unknown 
quantity at most known only to himself." 

1886, Forsyth v. Doolittle, 120 U. S. 77. 7 Sup. 408 (approving the follo\\ing charge) : 
"You must rcadily see that the value of the answers to these questions depends largely, 
if not whol1y, upon the fact whether the statements made in these questions are sustained 
by the proof. If the statements in these questions are not supported by the proof, then 
the answers to the questions arc entitled to no weight because based upon false assump
tions or statements of facts." 

1898, MCGILL, Ch., in Malynak v. State, 61 N. J. L. 562, 40 Atl. 572: "It is plain that 
the method [of not asking hypothetically] would be valueless in a case where the testi
mony is conflicting, or is of such character as to be susceptible of more than one interpreta
tion, and hence affords room for different deductions of fact, and where the expert does 
not make known his findings of fact, because it would be impossible for the jury to give 
weight to the opinion, for they could not know whether or not it would be applicable to 
the facts as they find thcm. In such case the juror of thoughtful mind would reject the 
opinion as valueless." 

§ 6i3. False Th90ry: "Usurping the Province of the Jury." This being the 
plain, logical, and necessary reason for the use of the h~'pothetical question, 
it will easily be seen that it is not resorted to from an~' fear that the witness 
will " usurp the function of the jury." 1 This bugbear, vigorously denounced 
with sentimental appeals to the value of jury trial, has been made to serve 
again and again as the dreadful source of those evils which the h~'pothetical 
question enables us to ayoid. But the expert is not trying to usurp that 
function, and could not if he would. He is not tr~'ing to llSurp it, because 
his error, if any, is merely the common one of witnesses, that of presenting 
as knowledge what is really not knowledge. And he could not usurp it if he 
would, because the jury may still reject his testimony and accept his oppo
nent's, and no legal power, not eyen the judge's order, can compel them to 
accept the witness' statement against their will. That there is no hidden 
danger to the jUQ' system, and no need of im'oking rhetoric in its aid, will 
be seen when it is remembered that the logical necessity for hypothetical 
questions is exactl~' the same for a judge sitting without a jury. 'Whatever 
the tribunal, it must separate premises from conclusions, and it must wait till 
the end of the trial and all the eyidence on both sides is in, before it determines 
what premises are proved and therefore which opinions have a factual basis. 

The" usurpation" theory (which appears in other fields of Evidence also) 
has done much to befog bench and bar, and to assist in producing some of the 
confusion which attends the precedents. 

§ 673. I 1890. Ruger, C. J .. in People tI. 

McElvaine. 121 N. Y. 250. 24 N. E. 465: 
.• It cannot be questioned but that the witness 
was by the question put in the place of the 
jury, and was allowed to determine upon his 

own judgment what their verdict ought to be 
in the case .... It substantially allowed him 
to usurp the functions of the jury in deciding 
the questions of fact." 
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§ 674. Actual Obsenation not necessary; Hypothetical Presentation may 
be The first corollary of the theory of hypothetical questions, 
then, is that actual personal observation, hitherto (a.nte, § 657) assumed as in 
general necessary for a witness, Ut not needed where the testimony consists 
in conclusions drawn from premises, but is replaced by the consideration or 
examination of those premises; and this consideration of the premises ma~' 
be afforded by presenting them hypothetically to the person who is to draw 
conclusions from thclll. In other words, the same person need not testify to 
both premises and conclusion. This general principle is now universally 
accepted; but it is worth while to mark it at the outset. 

§ 675. Where Personal Observation is had, Hypothetical Presentation is 
unnecessary. Secondly, since it is the essential nature of conclusions that 
they are always relative to and dependent upon thc premiscs, is not every 
offered opinion or conclusion hypothetical in its nature, whether the witness 
himself supplies thc testimony to the premises or whether they are assumed 
in the question and then supplied by other testimony? This is certainly so. 
Even though thc physician testifies himself to seeing the congestion of the 
windpipe, and then infers from these premises a death by strangulation, the 
jury may later decide that there was no congestion, and thus the opinion 
based on this premise fails also. Thus all opinions or conclusions are in a 
sense hypothetical. But does it follow that, when the opinion comes from the 
same witness who has received the basis of it by actual observation, those prem
ises must be stated beforehand, hypothetically or otherwise, by him or to him? 
For example, thc physician is askcd, " Did you examine the body? "; "Yes"; 
" State ~'our opinion of the cause of death." Is it here necessary that he 
should first state in detail the facts of his personal observation, as premises, 
before he can give his opinion? 

In academic nicety, ~'es; practically, no; and for the simple reason that on 
cross-examination cuch and e\'cry detail of thc appearance he observed will 
be brought out and thus associated with his general conclusion as the grounds 
for it, and thc tribunal will understand that the rejection of these data will 
destroy the validity of his opinion. 

Through failure to perceive this limitati:m, Courts have sometimes sanc
tioned the requirement of an advance hypothetical statement even where the 
expert witness speaks from personal obscrmtion: 1 

§ 6'115. 1 Accord: 1898. Flannagan 1'. State. Southern Iron & E. Co. tl. Smith. 257 Mo. 
106 Ga. 109. 32 S. E. 80 (facts observed by a 226. 165 S. W. 804 (" In what conditi<Jl~ were 
medical man testifying to ins.'lnity must be the engines?" "They were good". not allowed 
specified); 1885. Louisville N. A. & C. R. Co. for the very persons who had overhauled them; 
tl. Falvey. 104 Ind. 418. 3 N. E. 389.4 Ind. 908. this is absurd. and Graves. J .. rightly dis-
semble; 1887. L. N. A. & C. R. Co. t>. Wood. scnts); 1874. Haggert~· 1>. R. Co .• 61 N. Y. 
113 Ind. 553. 8emble; 1895. McDonald 1>. 624. semble: 1901. State 11. Simonis. 39 Or. 111. 
McDonald. 142 Ind. 55. 41 N. E. 346. semble; 65 Pac. 595; 1901. Easler v. R. Co .• 59 S. C. 
1879. Van Deusen 1>. Newcomer. 40 Mich. 119 311.37 S. E. 938 (physician. who had examined 
(excluding" From what you found at the time the plaintiff. not allowed to testify positively to 
in examining the patient. from your knowledge the cause of her injury); 1898. Foster v. F. & 
of her during the years previous •.•• what C. Co .• 99 Wis. 447. 75 N. W. 69 (attending 
produced the condition she was in 1"); 1914. physician; question as to cause of death "from 
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1878, :MARSTON, J., in IIitchcock v. Burgett, 38 Mich. 507: "Even in ca5{'S where experts 
are called upon to give an opinion based upon their own personal observation or examina
tion, the facts upon which the opinion is founded must all be stated {beforehand]; other
wise the witness might be giving an opinion which would have great weight with the jury, 
upon a state of facts very different from those found by them in the case on trial." 

But this fallacy of being too unpractical in forcing the logic of the theory 
is generally and properly repudiated: 2 . 

1860, BRINKERHOFF, J., in Bellefontaine & 1. R. Co. \'. Bailey. 11 Oh. St. 337 (admitting 
a question, to an engineer who saw the injury, as to the possibility of avoiding it): "Un
rloubtedly, if the witness had been a stranger to the actual facts. it would then have been 
necessary to assume a state of facts as the foundation of any opinion he might give; but 
no such assumption, it seems to us, is necessary when the witness is or is properly pre
sumed to be himself personally acquainted with the material facts of the case. • .• If an 
expert may give his opinion on facts testified to by others. we see no reason why he may 
not do so on facts presumably within his own personal knowledge; and if his knowledge 
of any material fact be wanting or defective, the parties have ample opportunity to show 
it by cross-examination and by testimony' aliunde.''' 

1868, DILLON, C. J., in State v. Felter, 25 la. 75: "If a physician visits a person and from 
actual examination or observation becomes acquainted with his mental condition, he may 
give an opinion respecting such mental condition at that time. • •. There is no more 
reason why he may not do this than why he might not testify that he saw a certain person 
at a certain time and that he was thtm laboring under an epileptic fit or under an attack 
of typhus fever, or had boon stricken down and rendered unconscious by an apoplectic stroke." 

§ 676. Where Personal Observa.tion is la.cking, B1J)othetical Presenta.tion 
must be used. Thirdly, though hypothetical presentation is thus not univer
sally necessary, it is certainly necessary (for the reason just noted) where the 
premises are not supplied by the witness himself. The premises must be 
brought out in some way. If the witness cannot himself supply them by 
details of his own observation, they must be presented hypothetically.l 

all the evidence you had before you there at Pigg~. State. 43 Tex. 111; 1900. Wells 1). 

that time". excluded); 1898. Green ~. Water Davis. 22 Utah 322. 62 Pa':). 3. 
Co .. 101 Wis. 258. 77 N. W. 722 (expert tcs- § 676. I 1891. Southern Bell Teleph. Co. 
tif);ng partly from personal examination as to I). Jordan. 87 Ga. 72. 13 S. E. 202; 1903. West
cause of typhoid fever; hypothl'tical form rEl- ern Union T. Co. v. Morris. 67 Ka'l. 410. 73 
quircd). Pac. 108; 1906. Federal B. Co. v. Reeves. 

• Accord: 1897. New York E1. Eq. Co. n. 73 Kan. 107.84 Pac. 560 ("From the history 
Blair. 25 C. C. A. 216. 79 Fed. 896; 1855. of the case. as you learned it [from others) 
Bennett v. Fail. 26 Ala. 610 (a trial court was and from your diagnosis". excluded; Porter. 
criticised for ignoring this); 1884. Louisville J .• diss.); 1876. State 11. Pike. 65 Me. 111 (re
N. A. & C. K. Co. 11. Shires. 108 Ill. 631; 1920. jecting a question as to how long a post-mor
Independent Five and Ten Cent Stores v. tem examination should ha"e taken. no prem
Heller. 189 Ind. 554. 127 N. E. 439 (architects); ises being presented: .. It docs not appel.'.f 
1868. State ". Felter. 25 Ia. 75 (quoted supra); that the witness was present at the post-
1871. State ". Reddick. 7 Kan. 149; 1914. mortem examination of the deceased. or that 
George 1'. Shannon. 92 Kan. 801. 142 Pac. he had any knowledge of the case or the kind 
967 (applying the rule liberally); 1896. Me- or extent of the examination needed .... 
Carthy v. Boston Duck Co .• 165 Mass. 165. 42 lThe answer) would have been no more than 
N. E. 568 (the trial Court's discretion con- the opinion of one who. 80 far as appeared. had 
trois); 1879. Brown 11. Huffard. 69 Mo. 305 no knowledge on which to base it"); 1896. 
(value of services); 1896. People v. Youngs. Flaherty 1'. Powers. 167 Mass. 61. 44 N. E. 
151 N. Y. 210. 45 N. E. 460; 1896. Tullis 1074; 1867. Moore v. State. 17 Oh. St. 525; 
I). Rankin. 6 N. D. 44. 68 N. W. 187; 1900. 1911. Weibert v. Hanan. 202 N. Y. 328. 95 
State I). Foote. 58 S. C. 218. 36 S. E. 551; 1850. N. E. 688 (opinion as to capacity of heating-
Jones I). White. 11 Humph. Tenn. 268; 1875. apparatus) . 
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§ 677. Personal Observation is not necessary, when Hypothetical Presen
tation is used. Fourthly, thcugh the premises must be supplied in one form 
or the other, it is not necessary that both be availa.ble. If the witness is 
skilled enough (post, § 679), his opinion may be adequately obtained upon 
hypothetical data alone; and it is immaterial whether he has ever seen the 
person, place, or thing in question: 1 

1873, GnAY, C. J., in Miller v. Smith, 112 Mass. 475: "A witness having the requisite 
knowledge and experience may always be examined by hypothetical questions, C\'en if he 
has not seen the particul::.r subject to which the trial relates and hIlS not heard all the 
other evidence given in the ca.~e." 

§ 07S. The same Witness may testify from both Personal Observa-
tion and Hypothetical Presentation. On the other hand, no harm is done if 
the skilled witness has had personal observation. His testimony may be 
based upon both forms of data. l It will not alwa~·s happen that persons 
having special skill will be totally devoid of actual observation of the matter 
in hand; they may have partially observed it, and their opinion may be 
desired upon premises partly furnished b;-.· personal observation, partly re
maining to be supplied by hypothesis. 

§ 679. Only Witnesses may be asked Hypothetical Questions. 
Fifthly, since hypothetical presentati<.ln is proper and necessary only where 

• 

§ 677. 1 1894. Missouri Pac. R. Co. 11. 
Hall. 14 C. C. A. 153. 06 Fed. 868 (shrinkage 
of cattle); 1888. Central City Ins. Co. 11. 
Oates, 86 Ala. 558. 6 So. 83 (value of a burned 
hou~e); 1904, Parrish v. State, 139 Ala. 16, 
36 So. 1012; 1879, Cook v. Fuson, 66 Ind. 
530 (the issue arose 011 a warranty as to a 
cellar's dryness, and the witness had never 
been in the cellar or had any personal I:nowl
edge of it, hut had lived in a house near by 
where the cellar had bel'n wet; his testimony 
that th' cellar in question could not be kept 
dry was rejected); 1875, Lawrence v. Boston, 
119 Mass. 130, 132 (land value); 1895, Pierce 
1'. Boston, 164 Mass. 92, 41 N. E. 229 (land 
value); 1888, Siocovich v. Ins. Co., 108 N. Y. 
64, 14 N. E. 802 (valuo of a ship); 1859, Mish 
v. Wood, 34· Pa. 452 (value testimony, based 
on a description of goods lost). 

Contra: 1896, Schneider Br. Co. v. A. I. M. 
Co., 23 C. C. A. 89, ii Fed. 138, semble (opir.
ion on the nct value of a machine, the price 
being fixed and tbe only material Question 
being the value of the defects, excluded); 
1892, State v. Maier, 36 W. Va. 757, 761, 15 
s. E. 991 (n Arc 110t love and jl'alousy causes 
of insanity?", excluded; erroneous). 

It has been said that an object that can be 
produced must be produced, and not described 
hypothetically; but this seems unnecessary: 
1859, Beecher v. Denniston, 13 Gray Mass. 
355, semble. . 

Compare § 1181, post (production of· chat
tels). 

§ 678. I 1915, Biddle v. Riley, ' Ark. , 
176 S. W. 134 (personal injury); 1805, Mul
lin's Estate, 110 Cal. 252, 42 Pac. (>16 (a 
ph)'sicilm as to his patient's sanity); 11139, 
Washington A. &: M. V. R. Co. v. Lukens, 32 
D. C. App. 442 (physician's answer based on a 
hypothetical question plus the facts as ex
amined by him, admitted, because be had al
ready stated the facts as examined by him) ; 
1885, Loui9\-ille N. A. & C. R. Co. v. Flavey, 
104 Iud. 418; 3 N. E. 389, 4 id. 908; 1887, 
L. N. A. & C. R. Co. v. Wrrod. 113 Ind. 553, 
14 N. E. 572, 16 N. E. 197; 1903, Skelton 17. 

R. Co., 88 Minn. 192, 92 N. W. 960; 1896, 
State v. Wright, 134 Mo. 404, 35 S. W. 1145 
(a case hypothetically stated, together with 
the data of a personal examination, held 
proper for a physician giving an opinion on 
Eanity); 1878, Paunetl v. Com., 8e Par 269; 
1881, State v. Clark, 15 S. C. 407 (a physician 
tehtified partly upon his own post-mortem 
exami:tation and partly on other testimony) ; 
186/>, Wetherbee's Ex'rs v. Wetherbee's Heirs, 
38 V t. 454; 1895, Tebo 1'. Augusta, 90 Wis. 
405, 63 N. W. 1045; 1898, Selleck V. Janes-
,-ille, 100 Wis. 157, 75 N. W. 975. 

Contra: 1893, State v. Welsor, 117 Mo. 670, 
581,21 S. W. 443 (physician's 6tatement, based 
ill part on personal examination and in part 
on hypothetical data, excluded); 1908, Cobb 
tJ. United E. &. C. Co., 191 N. Y. 475, 34 N. E. 
895, 8emble. 
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§§ 650-721) KNOWLEDGE : HYPOTHETICAL QUESTIONS § 679 

the witness has not had actual observation, does it follow that to any (}lIe 

whateoor, who has not had actual observation, the premises may be presented 
hypothetically and his conclusion asked upon them? They might, so far as 
the present principle is concerned, which requires only that the premises 
must be supplied in at least one form or the other. But by the Opinion 
rule (post, § 1918) the tribunal will not listen to conclusions or opinions from 
persons who possess no more skill than the tribunal itself in drawing inferences 
from the premises, i.e. persons of only ordinary skill. The hypothetical 
form of presentation is therefore proper for those witnesses only who bring 
to the consideration of the particular premises in hand a more than ordinary 
skill.! The detailed tests which define an expert witness are a part of the 
Opinion rule (post, §§ 1923, 1924). It is sufficient to note here the effect 
of that rule on the use of h;ypothetical questions. 

§ 680. If the Premises fail, the Conclusion must be disregarded. Sixthly, 
It follows as a necessary part of the theor~', that if the premises are ulti
mately rejected by the jury as untrue, the testimonial conclusion based on 
them must also be disregarded. This is plain enough where a witness has 
claimed to have personal observation and is disbelieved. It is only where 
his testimony is based on hypothetical data that the same result needs to be 
emphasized.1 But the failure which justifies rejection must be a failure in 
some one or more important data, not merely in a trifling respect.2 

§ 681. and Scope of Question; (1) Particularization of the Premises 
to be used. The qutstion of greatest practical difficulty and of most frequent 
occurrence concerns the form and the scope of the hypothetical question. The 
detailed rules rest on simple considerations, partl~· of principle, partly of 
praetical expediency. The difficulty lies in securing the best results in their 

~ 679. 1 1900, Ragland 11. Stat~, 125 Ala. 
12. 27 So. 983; 1858. Dunham's Appeal. 27 
Conn. 197; 1906. Dolbeer's Estate, 149 Cal. 
227, 86 Pac. 695; 1912, Chicago & W. 1. R. 
Co. 11. Heidenreich, 254 Ill. 231, 98 N. E. 567 
(hypothetical opinion of ... ·alue, based on lists 
of sales of other property, submitted to the 
witness, held improper, on the singular ground 
that value testimony is not expert testi
mony). 

Even on CTo88-e:ramination to test the opin
:on already expressed: 1912, Lang 11. Lang. 
157 Ia. 300, 135 N. W. 604. 

§ 680. 1 1895, Delaware L. & W. R. Co. 11. 

Roalefs, 16 C. C. A. 607, 70 Fed. 23 (" the opin
ion of the doctor is indivisible: it must be 
accepted or rejected as a whole; there is 
nothing to indicate how much it rests on the 
declaration (of the patient) and how much on 
personal observation"); 1903, Kirshel' 11. 

Kirsher, 120 la. 337. 94 N. W. 846; 1904. 
Stutsman 11. Sharpless. 125 Ill.. 335, 101 N. W. 
105; 1861, Com. 11. Mul1ins, 2 All. Mass. 296; 
1886, People v. Sessions, 58 Mich. 599, 26 
N. W. 291; 1884. Loucks I). R. Co .• 31 Minn. 
634, 18 N. W. 651. 

2 Compare the foregoing cases and the 
follo\\;ng: 1886, Forsyth 11. Doolittle, 120 
U. S. 76,7 Sup. 408; IS77, Eggers 11. Eggers, 
57 Ind. 461; 1885, Epp I). State, 102 Ind. 
554. 1 N. E. 491; 1909, Peterson v. Brackey, 
143 Ia. 75. 119 N. W. 967 (phrasing of the in
struction. discusscd); 1917. Ingwersen v. 
Carr. 18010.. 988. 164 N. W. 217; 1863. Hovey 
11. Chase, 52 Me. 313; 1866, Boardman v. 
Woodman, 47 N. H. 135 (" so proved as to re
semble as near as may be the case under con
sideration: the jury can judge whether thc 
case supposed i~ so far like the one they are 
con~id('ring as that the opinion of the expert 
on t hL' supposed case is any guide to them") ; 
1911 •. Haas 11. Kundtz, 94 Oh. 238. 113 N. E. 
826 (an instruction requiring the jury to dis
card the opinion if .. any material fact" used 
as its basis was not proven, held not prejudi
cial in this case). 

Contra: 1909, BUI'k o. Reese, Nebr. 
-, 121 N. W. 1010 (llI.'re the Court lays down 
the unpractical and logic-be ridden rule that 
if anyone assumption, however unimportant, 
is not established, the opinion must be re
jected). 
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application. The fundamental purpose of hypothetical presentation fur
nishing the tribunal with the means of knowing just what premises the con
clusion is upon requires that the data to serve lUI premi.'Jes should 
be particularized. Various situations raise questions under this head: 

(a) May the witness be asked, "Upon aU the testimony in the case, what 
is your opinion on a given point? " The objection to this form of question 
is stated in the following passage: . 

1890, RUGER, C. J., in People v JfcElMine,121 N. Y. 250, 24 N. E. 465: "It would then 
be impossible for the jury to determine the facts upon which the witness bases his opinion 
whether such facts were proved or not. . .. When specific facts either proved or assumed 
to have been proved, are embraced in the question, the jury are enabled to determine 
whether the answer to such question is based upon facts which have been proved ill the 
case or not." 

Accordingly, it is generally accepted that such a question is improper.1 Yet 
many Courts, having regard to the reason of the rule, are willing to permit 
such a question where that reason does· not exist, i.e. where the testimony is 
not conflicting and hence the witness may assume it all as true and is not 
obliged to choose (unknown to the jury) between conflicting witnesses.2 The 

§ 681. 1 Eng. 1760. Earl Ferrers' Trial. 19 facts testified to are undisputed by the opposito 
How. St. Tr. 943: 1821. R. 11. Wright. R. &: witnesses. There seems to be no practical dif
R. 456 (uncertaiu); 1827. R. 11. WrighL. R. &: ference. except that it would be easier to justify 
R. 457; 18.31. R. 11. Scarle. 1 Moo. & Rob. 75 the question in the former case: Ala. 1878. 
(uncertain); 1840. Sills v. Brown. 9 C. & P. Page v. State. 61 Ala. 18; Ill. 1895. Pyle v. 
604; 1840. R. 11. Oxford. 4 State Tr. N. s. 497. Pyle. 158 Ill. 289. 41 N. E. 999; Kan. 1870. 
532 ; Can. 1870. Key v. Thomson. 13 N. Br. Tefft v. Wilcox. 6 Kan. 58 ; Md. 1856. Balti-
227; 1882. Diffin v. Dow. 22 N. Br. 108; Fed- more & O. R. Co. v. Thompson. 10 Md. 84; 
eral: 1855. The Clement. 2 Curt. C. C. 369; 1865. Walker v. Rogers. 24 Md. 243; MIU!. 
Ale. 1903. Porter v. State. 135 Ala. 51. 33 So. 1895. Chalmers v. Mfg. Co .. 164 Mass. 532. 42 
694; Cal. 1880. People v. Goldenson. 76 Cal. N. E. 98; 189S. Oliver 11. R. Co .. 170 Mass. 222. 
350. 19 Pac. 161; Ind. 1871. Rush 11. Magee. 49 N. E. 117; 1919. Com. v. Russ. 232 Mass. 
36 Ind. 73; Bishop v. Spining. 38 Ind. 144; 58.122N.E.176;Mich.lS70.KempseYI1.Me-
Iowa. 186S. State 11. l<'elter. 25 Ia. 74; 1876. Ginness. 21 Mich. 138; Minn. 1875. Getchell 
Butler 11. Ins. Co .• 45 In. 98; 1882. Smith v. 11. Hill. 19 Minn. 472; 1876. State 11. Lauten-
Hickenbotton. 57 In. 738. 11 N. W. 664; }.[asl1. schlager. 22 Minn. 521; 1881. Storer's Will. 28 
1856. Woodbury v. Obear. 7 Gray 471; Mis8. Minn. 11; N. Dale. 1913. State v. Reilly. 25 
1913. Prewitt 11. State. 106 Miss. 82. 63 So. 330 N. D. 339. 141 N. W. 720. 734; Oh. 1851. 
(question based partly on unspecified personal Cincinnati Mut. Ins. Co. 11. May. 20 Oh. 211. 
knowledge. partly on unspecified testimony. 223; Pa. 1882. Olmsted v. Gere. 100 Pa. 131. 
and partly on specified data. held improper on 8emble; 1922.Wissingerv.Va11eySmokelessCoal 
the facts); N. H. 1858. Spear v. Richardson. Co .• 271 Pa. 566. 115Atl. 880 (damage to land) ; 
37 N. H. 34. semble; N. Y. 1855. People 11. Tez. 1887. Armendaiz v. Stillman. 67 Tex. 462. 
Lake. 12 N. Y. 362; 1890. People v. Me- 3 S. W. 678; Vt. 1862. Fairchild v. Bascomb. 
Elvaine. 121 N. Y. 250. 24 N. E. 465; S. Dak. 35 Vt. 398.l1emble; 1878. Gilman v. Strafford. 50 
1896. Aultman Co. v. Ferguson. 8 S. D. 458. 66 Vt. 725; State 11. Hayden. 51 id. 304: Wis. 1849. 
N. W. 1801; Wis. 1883. Bennett 11. State. 57 Luning v. State. 1 Chand. 184; 1883. Bennett 
'Vis. 86. 14 N. W. 912. semble; 1885. Quinn c. 11. State. 57 Wis. 81. 14 N. W. 912 (modifying 
Higgins. 63 Wis. 669. 24 N. W. 482. semble. Luning v. State; advising hypothetical quee
Conlra: 1918. Mayor etc. of Baltimore v. tions as ~ rule; and if the testimony of one or 
State. 132 Md. 113. 103 Atl. 426 (opinion 1111 the is allowed to be taken. in case 
given "af+..er reading all the testimony". ad- of conflict or doubt. the witness should stato 
mitted). beforehand his understanding of the testimony 

I The Courts put this rule in difJerent"ways. he is speaking 00; 1886. Gates v. Fleischer. 67 
Some declare admissible a question based on all Wis. 50S. 30 N. W. 674 (applying this lib-
the testimony. unless it is conflicting; others erally); 1888. KreUliger II. R. Co .• 73 Wis. 163. 
declare such 8. question inadmissible. unless the 40 N. W. 657. 
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matter should be left to the discretion of the trial Court.3 It may be noted, 
that whenever this form of question is to be allowed, it must appear that the 
witness ha.s in fact heard all the testimony. 

(b) The same objections apply to the question, "On 1vhat you have heard 
of the testimony in this case, what is your opinion? "; with the additional 
objection that it is here still more difficult to understand the premises actu
ally in the witness' mind, since no one else knows exactly how much he has 
heard.' 

(c) The question, " Assuming the truth of the te8timor~y for the plaintiff (or 
for the defendant), what is your opinion?" is not seriously affected by the 
reason of the uncertainty of the data; although the witnesses on the same 
side do not always agree entirely. But the further reason remains, that it is 
difficult to fix in the mind (whether of witness or of jury) all the facts testi
fied to by a number of witnesses and to associate them with this particular 
opinion as its premises. There are opposing rulings upon this form of ques
tion.fi The only proper solution is to leave it to the discretion of the trial 
judge to accept the question when it does fair justice.6 In any case, the wit
ness must have heard all the testimony he is asked about. 

(d) A question assuming the truth of the testimony of several specified 
1vitnes8es may very well suffice, if the facts they testify to are likely to be 
definitely in the minds of the witness and the jury. This must depend on 
the circumstances of the case. There should be no fixed rule excluding such 
a question; and in the precedents it can hardly be said that a fixed rule is 
intended to be laid down.7 

'1875. Getehelll1. Hill. 19 Minn. 472; 1876. offered and your observations. etc., in your 
State 11. Lautenschlager, 21 Minn. 521; iSSI. opinion was the defcndant sane or insane?" 
Storer's Will, 28 Minn. 11, 8 N. W. 827; 1907, held not improper on the facts); 1905, Com. 11. 

Decker 11. Chicllgo, M. & St. P. R. Co., 102 Johnson. ISS Mass. 382, 74 N. E. 939 ("From 
Minn. r'), 112 N. W. 901. all you have observed of this man, and from all 

~ 1859. Champ 11. Com .. 2 Mete. Ky. 27; you have heard in court", allowed, where the 
1896. Connell 11. McNett, 109 Mich. 329, 67 only evidence I\.'! to insanity consisted of the 
N. W. 344; 1898, Malynnk 11. State, 61 N. J. L. defendant's own witnesses and ndmissions, ac-
562, 40 Atl. 572; 1854. Lake 11. People. 1 Park. eeptcd as true, lind the expert's personal obsar-
Cr. C. N. Y. 557; 1860, Sanchez 11. People, 22 vation; the trial Court's discretion to control). 
N. Y. 154. Excluded: 1882, Diffin 11. Dow, 22 N. Br. 

Contra: 1907, Chicago Union Traction C-o. 107 (" Is the statement oC the medical cnso. 
1'. Roberts, 229 Ill. 481. 82 N. E. 401 (here al- as given by the defendant in e\;dence. rec-
lowed, only because proper objection WI\.'! not oneil able with the facts, I\.'!suming them to be 
made); 1897. Swanson 11. Mellen, ell Minn. true, I\.'! given by the other witnesses?" ex-
486, 69 N. W. 620 (II pnrt of the testimony eluded); 1890, People v. McElvuine, 121 N. Y. 
only was hellrd, but as it related to services 250,24 N. E. 465. 
of a common lind uniform kind, lin opinion a For instance, where the opinion, When ex-
of value based on it was admitted); 1903, State pre~scd, fnvors the opponent, and could not 
11. Privitt, 175 Mo. 207, 75 S. W. 457 (opinion more fllvor him upon any supposition. there is 
ba'!Cd on the testimony as he heard it, with ft no reason for him to object to the scope of the 
recital of the testimony of the only witness he question: 1872, Dexter 11. Hall, 15 Wall. 26. 
had not heard, allowed): 1878, State o. Hay- 7 CANADA: 1870, Key 11. Thomson, 2 Han. 
den, 51 Vt. 299, 306. N. Br. 224, 228 (testimony bAscd on the evi-

I Admitted: 1880, Polk o. State, 36 Ark. dence of other witnesses, e::eluded). 
123; 1887, Schneider 11. Manning, 121 Ill. 387, UNITED STATES: Ala. 1857, WilkiDBOll 11. 

12 N. E. 267; 1895, Pyle 11. Pyle, 1513 id. 289, Moscley. 30 Ala. 573 (two witnellllCs; ex-
41 N. E. 999; 1921, People 1>. Lowhone, 296 eluded); Cal. 1909, People v. LeDoux. 155 Cal. 
Ill. 391,129 N. E. 781 {"Taking the testimony 535,102 Pac. 517 (question baaed on testimony 
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(e) A question assuming the truth of 11, .'Iingle witncs.'1' testimony will usually 
be proper. Yet here, too, thor. scope of the testilllon~· may be so extended or 
so confused that the assumed premises are not clear, and an express rehearsal 
of the assumed facts should be made.s As before, it should rest in the dis
cretion of the trial jUdge. 

(j) Questions in any other way conring a scope which is not clear may 
always be excluded; much depending on the discretion of the trial judge.9 

of .. cert2i.. other witnesses". excluded); 1864. Hunt t. Lowell Gaslight Co .• 8 All. liO; 
Md. 1000. Baltiw-::l'e City P. R. Co. v. Tanner. X. 1'. 18i5. M~Collu1Jl1'. Seward. 62~. Y.318; 
90 Md. 315. 4:: AtI. 188 (sew'ral witne~es' 1879. Seymour t·. F(,Il(Jw~. ii N. Y. 180; Or. 
testimony to und;'sputed facts. allowed); 19W. 1013, Latourette 1'. ~Iiller. Oi Or. 141. 135 Pac. 
Damm v. State 128 Md. 665. !l7 AtI. 045 327 (but here excluded. because the witness 
(abortion: .. assu,oning that thc testimony that had he:lrd only a purt): N. 1. 1920. Henderson 
you ha\'e heurd fr.)m these \'arious doctors is r. Dimond. 43 R. I. 60. 110 AtI. 388 (allowable 
true ". allowed. il~ the trilL! Court's discrC'tion; in discretion; but di:;paraged); 1'1. 1878. 
approving the !,ext abov~); 1016. Rickurds v. Gilman r. Strafford. 50 Vt. i25; State 1'. 

State, 129 Md. 184, !l8 At!. 525 (Damm r. Hayden. 51 Vt. 305; Wis. 1807. Wright r. 
State followed); Mass. 1904, Burn~idt) v. Hardy. 22 Wi~. :353; ISB3. Bennett t'. State. 
Everett, 180 Ma.'l8. 4, 71 N. E. 82 (question 57 Wis. 81. 14 X. W. 912; 18!l7, McKeon ,'. 
based Gn the testimony of several witnesses H. Co .• 94 Wis. ,177. 69 N. W. 175 (part being 
not conflicting. held proper): N. Y. 1876. heard, the rest read from u ~tenographic re-
Reynolds r. Robinson. 04 N. Y. 595 (tI:e mlue port); 1S99. Cornell v. State. 104 Wis. 527. 
of services in nur~ing n cancer i'alient was in 80 N. 'V. i45. 
issue. and the witness' opinion was hased on Excluded: Federal: 1893. !'Ilanuf. A. I. Co. 
hearing the testimony of three witnesses of the v. Dorgan. J(j U. S. App. 2!l0. 2!l!l. i C. C. A. 
plaintiff us to the nature of the sen'ices; ex- 581. 58 Fed. 9-15; Cor/ll. 189:3. Burber's Estate. 
eluded); 1880. Guiwrm:lIl r. Steamship Co.. 6:3 Conn. 3n3, 408. 27 Atl. 973 (testimony 
83 K. Y. 366 (several witnesses to a collision; of another witness. with additional data; 
excluded); 1893. Snellillg's Will. 130 N. Y. improper on the facts); Ill. 1898. Chicago &: 
515. 518. 32 N. E. 1006 (two witnesses; ex- A. R. Co. v. Glenny. 175 Ill. 238.51 No E. 896; 
eluded); N. Dak. l!JO~. Walters v. Rock. 18 190.5. Elgin A. & S. Traction Co. v. Wilson. 
K. D. 45. 115 N. W. 511 (allowed. but disap- 21i Ill. 47. i5 N. E. 436 (opinion based in part 
prQ\'ed); Wis. 18!l!l. Cornell r. State. cO,1 on the testimony of the plaintiff. excluded); 
Wis. 527. 80 N. W. 745 (allowable. for the testi- Ind. 188:3. Elliott v. Russell. 92 Ind. 530 (un 
mony of a few conflicting witnesses, but not for opinion as to the results of a hanging "for 
voluminous and conflicting testimony; the the time and in the manner plaintiff said 
matter to be in the trial Court's disC'retion). he ,,"us hung"); 1884. Craig v. R. Co .. 98 Ind. 

lV. Va. A question involdng leference to 112; 1911. Ditton ". Hart. 175 Ind. 181, 93 
former testimony wus excluded in McMechen N. E. 901 (opinion bused on n clause;n the will 
v. McMechen. 17 W. Va. 692 (lS81). where the and a letter from the draughtsman. excluded; 
testimony of two witnesses was named; it docs opinion obscure); lrfoss. 1893. Stoddard tl. 

not appeur whether the Court intended to Winchester. 157 Mass. 567. 575. 32 N. E. !l48; 
prohibit all reference to even one witness' tes- Mich. 1899. Detzur v. Brewing Co .• 119 Micil. 
timony; but in Kerr t·. Lunsford. 31 W. Va. 282. 77 N. W. !loiS; Minn. 1906. St:!te1:. 
672.8 S. E. 493 (1888). it was said that "the Cowing. 99 Minn. 123. lOS N. W. 851. semble: 
opinion of medical experts founded on testi- lifo. 1903. State v. Dunn. 179 Mo. !l5. 77 S. W. 
mony ulready in the case can be given only on 848 (testimony of defendallt himself); N. J. 
a hyp<:!thetical case"; in 1891. however. it 1!l04, Shoemnker v. Elmer. 70 N. J. L. 710, 58 
was expressly held, ignoring Kerr v. Lunsford. Alt. 940; N. Y. 1892. Lin!' v. Sheldon. 136 
in Bowen t'. Huntington. 35 W. Va. 694. N. Y. 1. 9, 32 N. E. 696. 
14 S. E. 217. for a question based on a reference ~ 1884. Louisville N. A. & C. R. Co. 1:. 
to three witnesses' testimony. that this form Shires. lOS Ill. 630 (excluding an opinion b"sed 
was proper. on the testimony of witness T. and also a pri-

• Admitted: Federal: 1912. M'Intyre v. vate conversation with him); 1904. Smith ... 
Modern Woodmen, 6th C. C. A .• 200 Fed. Minneapolis St. R. Co .• 91 Minn. 239, 97 N. 
1 (distinguishing Manuf. A. I. Co. v. Dorgan. W. 881 (excluded where it did not nppear that 
infra: the two cases illustrate the degree of the witness had hcard the testimony referred 
weird logic and dream-reasoning which some to in the question); 1891. Wallnce v. Oil Co .• 
Courts have developed on this topic); La. 128 N. Y. 580. 27 N. E. 956 (" jUdging from 
1874. State II. Baptiste. 26 La. An. 137: lIfoss. the whole history of his case and what you have 
1853, Twombly II. Leach, 11 Cush. 402, 405; learned of it in nil other ways". excluded). 
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From this point of view it may sometimes be necessary to state hypothetically 
the data gained from the witness' personal observation; although in the ordi
nary case of that sort (ante, § (75) h~iPothctical presentation is not necessary. 

§ 682. Sa.me: (2) Kind I)f Data that may be assumed in the Question; not 
All the Fa.cts, but Any Facts of which there is Evidence. (a) Since the data 
to be assllmed are those which it is expected or claimed by the p!lrty the 
jur~' wiil subsequently adopt as true, it is obvious that it is both wasteful 
and misleading to ask a witness to consider data u'hich there is not a fair pos
sibility of the jury accepting. l It is wasteful, because the process takes up 

§ 682. I For croBB·examination. sec post. 973 ("bascd on evidencc"); 1898. Manatt ~. 
§ 6-tS; in thc cuses 1I0t spccially so notcd. no pur- Scott. 106 Ia. 203. 76 K. W. 717; 1901. Pier-
ticular rulc is laid down: Federal: 1895. ~orth son r. R. Co .• 116 Ia. 601. 88 N. W.:loa; 1921. 
American AcC'. A,;s'n r. Woodson. 12 C. C. A. MorriiOn r. McLaughlin. HIl la. 474. 182~. W. 
392. (l4 Fed. 689 (facts of which somc evidencc 671 (modc of framing the question. cxpoundcd) ; 
has bt.cn offered) : ,1900. Dcnver &: U. G. U. Co. Katl8lU: 1898. Davis r. Ins. Co" 59 Kan. 74. 
v. Uoller. 41 C. C. A. 22. 100 Fed. 738 (" fmy 52 Pac. 67; 1899. Mcdill r. Snyder. 61 Kan. 15. 
statc of fnets which thc evidencc directly. 58 Pac. 1102 ("!!Omc evidence"); 1900. Roark r. 
fairly. und rcasonably tends to e5tablish or Greeno. 61 Kan. 299. 59 Pac. 655; Kentucky: 
justif;'''); Colorado: 1876. Gottlicb ~. Hart- 1898. Bllxter ~. Knox. 19 Ky. 1973.44 S. W. 
man.3 Colo. 62 ("cvidence tending to prove"); 972 (qucstion held proprr on the testimony); 
1895. Jackson r. Burnham. 20 Colo. 532. 1918. Barrett's Admir. r. Brand. 179 Ky. 740. 
:l9 Pac. 5i7 ("within tho Jlossiblc or prob- 201 S. "'. 331; Maryland: 1901. Safc De
nhlc rangc of thc c\·idcncc ") ; 1896. Cour- posit &: T. Co. r. Berry. 93 Md. 560. 49 At!. 401 
voisier r. Raymond. 23 Colo. 113. 47 Pac. 284 (certain questions held improper on the fncta) ; 
(same); Connecticut: 1893. Barber's Estatc. Maine: ISS.S. Powers r. Mitchell. 77 Me. 369 
63 Conn. 393. 409.27 At\. 973 ("such only a8 ("c\'idencc tending to provc"); 1914. Ueid r. 
coull~d may fairly dllim thnt the evidence Eastern S. S. Co .• 112 Me. 34.90 At!. 609. 617 
tends to justify"); 1898. Porter r. Ritch. 70 (trin! Court's discretion); MlUsachwetta: 
COlln. 235.39 Atl. lG9; Florida: 1922. Atlantic 1898. Oliver r. R. Co .• 170 MallS. 222. 49 N. E. 
Coast Linc R. Co. 1'. Shouse. Fl:!. .91 So. 117 ("somcthing must be left to the presiding 
90 (personal injury); Idaho: 1897. Kelly tl. judgc"): 1900. Andcr!!On r. Albertstamm. 176 
Pcrrault. 5 Ida. 221. 48 Pac. 45 (founded on MaliS. 87. 57 N. E. 215 (trial judge" in many 
facts which thc evidence "tends to provc". cascs must rcly to a great cxtent upon the 
not on "conjecturc"); Illinois: 1872. Dccatur good faith of counsel in thcir statemcnta as 
1'. Fisher. 63 III. 241; 1897. Grand Lodge r. to whnt they expect the evidcncc will be"): 
Wieting. 168 III. 408. 48 K. E. 59 (may rnngc 1905. Com. v. Tucker. 189 Mass,457. 76 N. E. 
"within reasonablc limits"; here held not 127 (Andcrson v. Alberttltamm. approved); 
to violatc this rulc); 1900. Howard r. Pcoplt:'. 1909. Carroll ~. Boston Elev. R. Co .• 200 Mass. 
185 Ill. 552. 57 N. E. 441 ("cvidcnce tending 527. 86 N. E. 793; MichiDan: 1882. Peo
to provc"); 1902. Economy L. & P. Co. pIc r. Hall. 48 Mich. 489. 12 N. W. 665 (mllllt 
v. Shcridun. 200 III. 0139, 65 N. E. 1070 (facts not be "contrary t<> positivc and uncontrn· 
.. within thc scopc or range of the evidt:'nce ") ; dietcd facts "); ISS6. Pcople r. Scssions. ,j8 
1904. Chicago City R. Co. r. Bundy. 210 III. Mich. 598.26 N. W. 291 ("evidence tending to 
an. il N. E. 28; I/ldiaM: 1879. Gur.tig 1>. est.'lblish "); 1886. Mayo ~. Wright. 63 Mich. 
Statc. 66 Ind. to-I ("must be supportcd by 43. 2!l N. W. 832 (somc testimony must have 
some evidcncc"); 1880. Navc r. Tucker. 70 been offered); 1887, People r. Folcy. 64 Mich. 
Ind. 18 ("cvidcncc tending to pr.:.\'c"); 18~. 153.31 N. W. 94; 1896. Rivard 1>. Rivard. log 
Louisvillc N. A. & C. U. Co. 1'. Fllh·cy. 104 Mich. 98. 66 N. W. 681; 1897. Holman 1>. R. 
Ind. 420. 3 N. E. 38n. -1 N. E. n08 (excluding Co .. 114 Mich. 208. 72 N. W. 202; 1898. Pea
"whcre thcre is no evidence ut nil in support pic tl. Foglesong. 116 Mich. 556.74 N. W. 730 
of thc fllcts assumed. or wherc the question (" nny evidcncc tending to provc "); 1920. 
is strictly irrc\(!\·unt. or whcrc it is mercly Rose's Estate. Newnham r. Ncw'.!!!. 210 Mich. 
speculnth'c"); 1888. Commy t. State. 118 628. 178 N. W.23 (will contest); Minnt8ota: 
Ind. 0190. 21 N. E. 285 (must be "within thc 1886. State~. Hanley. 34 Minn. 433. 26 N. W. 
rangc of thc evidencc"); Iou'a: 1878. Hurst v. 397 (cxcluded if it covers n single mat~rial 
U. Co .. 49 Ia. 78 (" e\'idellcc tcnding to es- fnct not evidenced) ; 1888. Peterson 1'. R. Co .• 
tablish"); 1879. Re Ames' Will. 51 In. 603. 38 Minn. 515. 39 N. W. 485 ("any cvidence 
2 N. W. 408 (same): 1881. Bomgardner t. tending to prove"): 1899. Wittenberg tl. 

Andrews. 55 In. 638. 8 N. W .. i8 (samc); Onsgard. 78 Minn. 342. 81. N. W. 14 (fact> 
1888. Meekcr r. MCi!kcr. 74 Ia. 355,37 N. W. which "might legitimately be found by the 
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valuable time without being of any service. It is misleading, because the 
jury may often, ignoring the precise data of an opinion, accept the opinion itself 
when in fact its data are not accepted, and the opinion is therefore really 
irrelevant. Various practical tests have been proposed for indicating the 
minim1lm quality of possibility which the data must possess in order to be 
taken as the premises of an opinion. 1\0 one of them seems preeminently 
the best; they express the various predilections and experience of different 
judges as to the safe limits to be set. Sometimes different tests occur in the 
same opinion; occasionally an extreme strictness or looseness is found, pel
pably in excess of the general practice. 

(b) The question, on principle, need not include any particular number of 
facts; Le. it may assllme anyone or more facts whatever, and need not cover 
all the facts which the questioner allegcs in his case. The questioner is en
titled to the witness' opinion on any combination of facts that he may choose. 
It is often convenient and even necessary to obtain that opinion upon a state 
of facts falling short of what he or his opponent expects to prove, because the 
questioner cannot tell how much of the testimony the jury will accept; and 
if proof of the whole should fail, still proof of some essential part might be 
made and an opinion based on that part is entitled to be provided for the jury. 
For reasons of principle, then, and to some extent of policy, the natural 

jury {rom the e\'idence"); Missi~sippi: 188;. 
Woolner ~. Spaldinl!:, 65 Miss. 211, 3 So. 583; 
1890, Kearney v. State, 58 Miss. 238; Mis
souri: 1871, Tingley v. Cowgill, 48 Mo. 297; 
1889, State ~. Meyers, 99 Mo. 121; 1892, 
Russ v. R. Co., 112 Mo. 45, 48, 20 S. W. 472 
(there must be evidence for all the facts as
sumed); 1898, Fullerton ~. Fordyce, 144 Mo. 
519,44 S. W.1053 ("tend~ to prove"); 1904, 
State v. Brown, 181 Mo. 192, ;9 S. W. 1111; 
Montana: 1899, State ~. Peel, 23 Mont. 358, 59 
Pac. 169 (" evidence tending to support"); 
Nebraaka: 1883, O'Haral!. We1\s,14 Nebr. 408, 
15 N. W. 722; 1886, Morrill v. Tegarden, 19 
Nebr. 536, 26 N. W. 202 (" so framed as to 
fairly reDect !~~~!: either admitted or provcd by 
other witfl'~SseS"); 1886, Ballard v. State, 19 
Nebr. 1';'3, 28 N. W. 271; New Hampshire: 
1858, Spear ~. Richardson, 37 N. H. 34; 1862, 
Perkil.s~. Railroad, 44 N. H. 225; New Jerscy : 
1898, l.indenthal v. Hatch, 61 N. J. 29, 39 Ati. 
662 (q\\estion on data involving "mere 
work", eJ:c\uded); New York: 1876, Harnett II. 
Garvey, 66 N. Y. 641 ("within the possible 
or probable range of the evidence"); 1882, 
Steams l!. Field. 90 N. Y. 641 (" any state of 
facts which the e\;dence fairly tends to jus
tify"); 1884, People l!. AngsburY, 97 N. Y. 
504 ("facts admitted or established by the 
evidence, or which, if controverted, tile jury 
might legitimate}·· ~nd on weighing the evi
dence"); 1891, People v. Smiler, 125 N. Y. 
71;,26 N. E. 312; 1899, Cole~. Fal1 Brook C. 
Co., 139 N. Y. 59, 53 N. E. 670 (excluded if 
"there is proof sustaining" the data); North 

CaroUna: 1897. Burnett v. R. Co., 1::!0 N. C. 
51;. 26 S. E. 819 (excluded, bec!luse no evi
dence 011 the point WIIS offered); Ohio: 1876, 
Williams r. Brown, 28 Oh. St. 55::!; Oregon: 
1882, State l!. Anderson, 10 Or. 455; PenM1I1-
l1ania: 1884. First Nat'} Bank v. Wirebaeh's 
Ex·r. 106 Pa. 44; 1887, Reber v. Herring. 115 
PII. 60S, 8 At!. 830 (fluctuates, in excluding, 
between" facts not supported" nnd "fncts not 
proved" by the testimony); 1916, Albert 1'. 

Philndelphia R. T. Co .• 252 Pa. 52;. 97 Atl. 
680; Porto Rico: 1913, Camacho l!. Balas
quide, 19 P. R. 564, 578; Rhode Island: 1904, 
McDonnld v. Rhodc Island Co., 26 R. I. 467, 
59 At!. 391 (the evidence must be offered 
before stu ting the question; unless in the 
discretion of the trial Court); South Dakota: 
1894, Vermillion Co. v. VCi'million, 6 S. D. 466, 
61 N. W. 802; 1910, State v. Swanson, 26 S. D. 
589, 129 N. W. 119; Utah: 1902, Nichol8 
v. R. Co., 25 Utnh 240, 70 Pac. 996 (a ques
tion assuming facts which" indisputably had 
neither heen proven nor in truth existed", held 
improper) ; Vel mont: 1875, Hathaway's 
Adm'r v. InB. Co., 48 Vt. 351 (" evidence tending 
to prove"); West l'iroinia: 188S, Kerr l!. 
LunSford, 31 W. Va. 672, 8 S. E. 493 (" evi
dence tending to prove"); Wisconsin: 1885, 
Quinn v. Higgins, 63 Wis. 670. 24 N. W. 482 
("e\'idence tending to provo"); 1895, Tebo ~. 
Augusta, 90 Wis. 405, 63 N. W. 1045 ("sufd
cient evidence on which to base an assump
tion ") ; 1900, Werner l!. R. Co.. 105 Wis. 
300,81 N. W. 416 ("tended to prove"). 
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conclusion would be that the questioner need not cover in his hypothesis the 
entire body of testimony put forward on that point by him or by the opponent, 
but may take as limited a selection as he pleases and obtain an opinion on that 
basis. Such is the orthodox doctrine a~ applied by most CourtS.2 

But there are opposing considerations of policy. The jury are apt, espe
cially where there are many expert witnesses and the evidence is voluminous, 
to remember and accept merely the net opinion of a witness, with little or no 
reference to the special premises on which it was based. Thus, if a counsel 
were to select from the testimony the evidential circlllostances most favor
able to his part~·, or those least favorable to the opponent, and obtain an 
opinion thereon, it is obvious that if the jury forgets the partial nature of the 
opinion's premises, the opinion may count with them, when perhaps it ought 
not to count at all. Kow the law and the judge cannot, of course, be ex
pected to reject legitimate offers of evidence simply because th~ jury may 
occasionally fail to perform its duty intelligently. But the Court may well 
interfere to prevent questions which are under the circumstances practically 
valueless, and are either intended or fairly likely to mislead the jury. Some 
Courts, looking at the not uncommon abuse of the hypothetical question, have 
properly attempted to forbid the putting of questions whenever the abuse of 

• 

this sort is probable. 
There are two slightly different forms of the abuse. (1) One consists 

in asking an opinion as to the effect of facts testified to by a given 
2 Federal: 1902. Swenson r. Bender, 51 19 Mont. 245, 47 Pac. 997; H109. State ». 

C. C. A. 627, 114 Fed. 1; 1919. Napier 11. Crowe, 39 Mont. 174. 102 Pac. 579; .II,'cbrlUka: 
Greenzweig, 2d C. C. A., 256 Fed. 196 (mal- 1909. Landis & Schick r. Watts, 84 Nebr. 671, 
practice); Alabama: 1916, Pullman Co. v. 121 N. W. 980 (but hero a special and not very 
Meyer. 195 Ala. 397, 70 So. 763 (lack of train. clear rule of restriction is laid down); New 
causing illness); 1918. Hamilton 11. Cranford Jersey: 1921. Ollert r. Ziebell, N. J: L. , 
Mercantile Co., 201 Ala. 403, 78 So. 401 (fire 114 At!. 356; New York: 18S2, Stearns ». 
destruction); 1915. Miller v. Whittington. Field. 90 N. Y. 640; Oregon: 1909. Crosby 1). 

202 Ala. 406, 80 So. 499 (sanity); .4.rkamas: Portland R. Co., 53 Or. 496, 100 Pac. 300 
1906, Ince n. State, 77 Ark. 426, 93 S. W. 65 (enough for .. forming an intelligent opinion 
(approving the above passage); 1911, Mis- on the subject considered "); Penn8ylvania: 
souri & N. A. R. Co. n. Daniels, 98 Ark. 352, 1884. First Nat'l Bank 11. Wirebach's Ex'r, 
136 S. W. 651 (subject to the trial Court's 106 Pa. 44 (this opinion contains a good ex
di9cretion); 1915. Bell v. State, Ark." 180 position); 1909, Gillman 11. Media M. A. &: 
S. W. 186; Califantia: 1897. People 11. Dur- C. E. R. Co .• 224 Pa. 267,73At1.342 (but here 
rant, '116 Cal. 179, 48 Pac. 75; 1897, People v. stating too narrow a limitation); TulUl: 
Hill, 116 Cal. 562. 48 Pac. 711; 1909. Perkins 1890. Gulf C. &: S. F. R. Co. n. Compton, 75 
v. Sunset Tel. &: T. Co., 155 Cal. 712, 103 Pac. Tex. 673, 13 S. W. 667; 1902, Fretwell v. 
190; Columbia (Dist.): 1899, Horton v. U. S., State. 43 Tex. Cr. SOl, 67 S. W. 1021 (unless 
15 D. C. App. 310. 324; Florida: 1903. WiI- it appears that an opportunity on craBS ex
Iiams 11. State, 45 Fla. 128.34 So. 279; I/linoi8: amination to add the remaining material facts 
1903. Chicago &: E. I. R. Co. v. Wallace. 202 was denied) ; Vermont: 1900. Staten. Doherty, 
Ill. 129.66 N. E. 1096; 1921, People r. Geary. 72 Vt. 381. 48 At!. 658; 1902. McKinstry 11. 

297 III. 60S, 131 N. E. 97; Indiana: 1871, Collins, 74 Vt.147. 52 At!. 438; Viroinia: 1917, 
Davis v. State. 35 Ind. 497; IS79, Guetip; r. Bowen's Ex'r v. Bowen. 122 Va. 1. 94 S. E. 166; 
State, 66 Ind. 104; 1884. Goodwin v. State. Washinoton: 1904. State 11. Undelwood, 35 
95 Ind. 554; 1887, Louisville N. A. & C. R. Wash. 558. 77 Pac. 863; West Virginia: 1916, 
Co. 11. Wood, 113 Ind. 554, 14 N. E. 572. 16 Keenan 1). Scott, 78 W. Va. 729, 90 S. E. 331; 
N. E. 197; Iau:a: 1917. Ranne v. Hodges, (value of legal sen;ces); 1921. State 11. Long, 
lSI Ia. 162. 162 N. W. 803; Michigan: 1888, 88 W. Va. 669, lOS S. E. 279 (reflex action in 
Turnbull v. Richardson. 69 Mich. 413. 37 N. W. shooting); Wiscomin: l!lO4, Schissler 11. State. 
499; Montana: 1897. Morrill r. Hershfield. 122 Wis. 365, 99 N. W. 593. 
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witness, whose teatimony is culled and partially alated, so that while in 
form the opinion deals with a part only, in effect the whole of that wit
ness' testimony is either discredited or approved, as the case may be. The 
remedy for this is to require a statement of all the material facts testified to 
by the witness.3 (2) The other method does not specially mention particular 
witnesses, but culls certain fact.'J having a bearing particularly favorable for 
the questioner'S side or particularly unfavorable to the opponent's, and then 
the opinion obtained will, it is hoped, be remembered as absolutely (not con
ditionally) favorable or unfavorable respectively:4 

1888, MORSE, J., in People v. Vanderhoof, 71 Mich. 176,39 N. W. 28: "I believe that 
even in a civil case all the undisputed facts of a case Ulust be included in a hypothetical 
question, both as a matter of sound principle, and of reason and justice .. " To permit, 
liS was done in this case, a culling of facts to suit the purposes of conviction, to be pro
pounded in hypothesis to the experts, and then to instruct the jury that the only way to 
contradict the opinion of the experts is by the opinion of other experts, is to deny a fair 
trial." 

But though any efforts to repress the abuses of the hypothetical question 
at the hands of unscrupulous tricksters should meet with approval, it is im
proper and unnecessary to lay down any general rule. The trial judge should 
be given discretion to determine how far the counsel can and must properly 
limit his questions, and how far the jury may be trusted, with the aid of 
argument, to discover. the conditional nature of the opinion. 

(c) There could be no reason in confining the h;ypothetical question to the 
undieputed facts, or to the facts" proved." The former expedient is at least 
conceivably possible; though the latter is not. Both are without the slight
est ground of logic or policy. It is singular that Courts have consented to 
discuss such propositions; but they have often thought it necessary to nega
tive them.6 

• 1912. Williams D. FuJkes. 103 Ark. 196. 515. 39 N. W. 485 (must cover all the material 
146 S. W. 480; 1873. Davis v. St.lte. 38l\1d. 40. parts); 1920. Harju tl. Allen. 146 Minn. 23. 
44; 1910. Grill D. O·Dell. 113 Md. 625. 77 At!. 177 N. W. 1015 (question omitting material 
984; 1879. Hand tl. Brookline. 126 Mass. 326; facts. held unfair); 1901. Schulz D. Modisett. 
1906. Pyko v. Jamestown. 15 N. D. 157. 107 Nebr.. 96 N. W. 338 (" All the undisputed 
N. W. 310. pertinent facts"); 1902. Nichols tl. R. Co .• 25 

The same situation is also presented where Utah 240. 70 Pac. 996 (a question omitting 
II written contract is to be interpreted; the material undisputed fact.s is unfair); 1865. 
question must assume terms similar to the Thayer v. Davis. 38 Vt. 163 (ba~d on notes of 
contract. and no less or different: 1883. counscl; excluded); 1899. Schaidler tl. R. Co .• 
Jewett tl. Brooks. 134 Mass. 505. 102 Wis. 564. 78 N. W. 732 (a material fact 

• Accord: 1908. Taylor D. McClintock. 87 must be included). 
Ark. 243. 112 S. W. 405 (question held here "1895. Jackson D. Burnham. 20 Colo. 532. 
improper): 1876. Gottlieb v. Hartmann. 3 Colo. 39 Pac. 577 (not confined to undisputed facts) : 
61 (must cover all the evidence; this goes too 1880. Nave D. Tucker. 70 Ind. 18 (objection 
far); 1893. Barber's Estate. 63 Conn. 393. 409. thu.t .. the hYPothesis was not proved". over-
27 At!. 973 (the omitted data must not leave ruled); 1880. Cowley 11. People. 83 N. Y. 470 
the others in a false relntion); 1904. Aledo 11. (question need not state" facts as they exist ") : 
Honeyman. 208 III. 415. 70 N. E. 338; 1920. 1882. Stems tl. Field. 90 N. Y. 640 (objection 
Opp. D. Pryor. 294 III. 538. 128 N. E. 580 (quee- that it .. assumed what was not proved". over-
tion held to omit materinl facts as to physical ruled); 1891. Bowen v. Huntington. 35 W. Va • 

. symptoms); 1909. MiUcr tl. Leib. 109 Md. 414. 686. 14 S. E. 217 (basis need not be facts ex-
72 At!. 466; 1888. Peter80u 1>. R. Co .• 38 Minn. actly as they are). 
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(d) It is sometimes said 6 that" an opiniCJn of an expert cannot be based llpon 
opinion.~ expressed by other experts"; but this is quite unsound. Keeping 
in mind that the ordinary distinction between " fact" and "opinion" has 
here no value (a.nte, § 672, 2Jost, § 1919), it will be seen that the basis for a 
hypothetical opinion may be either data observed or data inferred, and that 
inferred data presented by expert testimony may equally well become a part 
of the basis for a hypothetical question; e.g. (as in the case cited) a fireman 
may testify to coal in the furnace, and a chemist may testify that the gas 
generated would be carbon monoxide, and then another expert may be asked 
what would be the effect of an explosion of carbon monoxide on starch dust 
in the oven room. There is no mysterious logical fatality in basing "one 
expert opinion upon another"; it is done every day in business and in applied 

• SCience. 
§ 683. Same: (3) FOliO of QUestion must be expressly Hypothetical. 

Policy, as well as principle, require that the form of the question be expressly 
hypothetical; 1 because otherwise the jury, and perhaps the witness, may be 
misled by the statement, as a proved or admitted fact, of that which is as yet 
only an assertion of counselor of witnesses.2 But this requirement is capa.
ble of being insisted upon with finical and injurious exactness. The harm 
from its violation can seldom be serious, and Courts should not find fault 
with omissions to use a formal h~'pothetical statement where the jury could 
not have been misled. The question need be only substantially, not in exact 
form, hypothetical.3 

For the mode of slating the assumed premises, there is no fixed ruli. Where 
the facts have not yet been testified to at all, there is only one way, the 
oral statement of the premises by counsel. But where testimony already 
offered is taken as the basis, either the testimony of a given witness may be 
read aloud, an assumption of its truth being then made, or an oral statement 
by counsel, in impersonal form, of such assumed premises may be used; the 
judge's discretion determining the choice.4 Whether a uniform question 
asked of all the experts need be repeated for each witness, if the witness ha.s 
already heard it read, will also rest in the discretion of the judge.5 

11910, Kenrner 1). Tanner Co., 31 R. I. 203, S. R. Co., 146 N. C. 125.59 S. E. 348 (cauae o( 
76 At!. 833. an injury) ; 1878. Gilman 1). Strafford. 50 Vt. 725. 

§ 683. 1 A classical form is this: 1856, S 1870, Christiancy, .r., in Kempsey 1). Me. 
Shaw, C. J., in Woodbury 1). Obear, 7 Gray 471 : Ginniss, 21 Mich. 139: 1910, Nolan to. Newton 
"If certain facts. assumed by the question to be St. R. Co., 206 MMd. 384, 92 N. E. 505 (an 
established by the e\-idence, should be found electrical expert's t"stimony, referring to n car 
true by the jury, whut would be his opinion, jumping" in the Wf.y that has been described" 
upon the facts thus found true. on the question by the plaintiff when testifying. held proper) ; 
at issue?" 1875, McCollum v. Seward, 6Z N. Y. 318. 

t 1895. Chalm~rs 1). Mfg. Co .• 164 Mass. 532, 4 1860. Choice v. Stal:c., 31 Ga. 468; 1920. 
42 N. E. 98; 1890. Jones v. R. Co .• 43 Minn. Aronoyitz tl. Arky. Mo .. 219 S. W. 620 (but 
281, 45 N. W. 444; 1884. Reed v. State, 62 the hypothesized facta should be recited as 
Miss. 409. sem'ble; 1878. State to. Bowman. 78 (acts. and not Illerely as the subject of former 
N. C. 511. wmble; 1886. State v. Cole. 94 N. C. testimony). 
964; 18SS. State r. Keene. 100 N. C. 511, 6 $1886, Gates 11. Fleischpr, 67 Wis. 509, 30 
S. E. 91; 191)7. Parrish v. High Point R. A. & N. W. 674. 
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§ 684. Hypothetical Questions on Just as the cross-
ex&mination of an ordinary witness may involve questions which test his 
memory, observation, and bias, so in cross-examining one who takes the 
stand as a skilled witness, his judgment upon germane matters may be tested 
by assuming premises and asking his conclusions.l The modes and purposes 
are substantially the same as in testing ordinary witnesses (post, §§ 994, 
1000, 1018, 1362). 

§ 685. Length of Hypothetical QUestion. On principle, the questioner 
is entitled (as already noted) to obtain an opinion upon any combination 
of facts, however few or however numerous. Hence, the mere length of a 
question of itself is no objection. l But, for the same reasons of policy 
as before, the Court may exclude a question which by its length tends to 
confuse or mislead the jury without being of appreciable service.2 This 
discretion of the trial judge ought to be absolute, and should have been 
exercised much more frequently than it is in excluding tedious and useless 

• questions. 
§ 686. Abolition of the Question as a Reqnirement. What is to be the future 

of the hypothetical question? 
The Hypothetical Question must go, as a requirement. Its abuses have 

become so obstructive and nauseous that no remedy short of extirpation 
will suffice. It is a logical necessity, but a practical incubus; and logic must 
here be sacrificed. After all, Law (in Mr. Justice Holmes' phrase) is much 
more than Logic. It is a strange irony that the hypothetical question, which 
is one of the few truly scientific features of the rules of Evidence, should 
have become that feature which does most to disgust men of science with the 
law of Evidence. 

The hypothetical question, misused by the clumsy and abused by the clever, 
has in practice led to intolerable obstruction of truth. l In the first place; 

§ 684. 1 1916, Wilson ~. State, 195 Ala. 
675, 71 So. 115; 1887, People~. Sutton, 73 Cal. 
246, 15 Pac. 86; 1910, Pensacola Electric Co. 
v. Bissett, 59 Fla. 360, 52 So. 367; 1897, West 
Chicago St. R. Co. 1). Fishman, 169 Ill. 196, 48 
N. E. 447 (on cross-examination, "any fact 
which. in the sound discretion of the Court, is 
pertinent to the inquiry. whether testified to or 
not". is usable in testing the expert); 1871. 
Davis ~. State, 35 Ind. 498; 1885. Louisville 
N. A. & C. R. Co. 1). Falvey, 104 Ind. 415. 3 
N. E. 389, 4 N. E. 908; 1885. Geisendorff 1). 

Eagles, 106 Ind. 41. 5 N. E. 743; 1888. Grubb 
~. State, 117 Ind. 284. 20 N. E. 257. 725; 1899. 
Taylor 1). Star Coal Co .• 110 Ia. 40. 81 N. W. 
249 ("almost any state of facts" may be as
sumed); 1921. Bonderson 1). Hovde, 150 Minn. 
175. 184 N. W. 853 (discretion of trial Court) ; 
1921. !levine 17. Barry. 114 Wash. 623. 195 
Pac. 1003 (questions assuming facts not yet in 
evidence; trial Court's discretion controls) ; 

§ 685. 1 1865, Mary Harris' Trial. (D. C.) 
Clephanc's Rer. 100 (question of Bome 3800 

words. allowed to be put); 1881. Guiteau's 
Trial. (D. C.) II. 1251, 1322. 1720 (question of 
more than 3400 words. allowed to be asked) ; 
1886, Mayo v. Wright. 63 Mich. 43, 29 N. W. 
832 (mere length is no objection). But these 
records of length have since been far surpassed. 

• 1886. Forsyth v. Doolittle, 120 U. S. 78. 7 
Sup. 408 (trial Court in di$cretion may ex
c1ude); 1898. Davis v. Ins. Co .• 59 Kan. 74. 52 
Pac. 67 (lengthy question held perhaps im
proper); 1896. Howes v. Colburn, 165 Mass. 
385. 43 N. E. 125 ("It might be wiser to ex
clude such questions altogether. when they are 
very complicated or involve much detail"); 
1909. Burk v. Reese. Nebr. • 121 N. W. 
1016 (question of 8000 words held improper. 
because introd<lcing the opponent's case on 
cross-examination) • 

§ 686. 1 Many of the articles cited ante, 
§ 563 (securing unbiassed experts), on the 
defects of present practice with expert testi
mony, set forth the grounds for this statement. 
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it has artificially clamped the mouth of the expert witness, so that his answer 
to a complex question may not express his actual opinion on the actual case. 
This is because the question may be so built up and contrived by counsel as to 
represent only a partisan conclusion. In the second place, it has tended to 
mislead the jury as to the purport of actual expert opinion. This is due to 
the same reason. In the third place, it has tended to confuse the jury, so 
that its employment becomes a mere waste of time and a futile obstruction. 

No partial limitation of its use seems feasible, by specific rules. Logically, 
there is no place to stop short; practically, any specific limitations would be 
more or less arbitrary, and would thus tend to become mere quibbles. 

How can the extirpating operation be performed? By exempting the offer
ing party from the requirement of using the hypothetical form; by according 
hirn the option of using it, both of these to be left to the trial Court's dis
cretion; and by permitting the opposing party, on cross-examination, to call 
for a hypotheti.cal specification of the data which the witness has used as the 
basis of the opinion. The last rule will give sufficient protection against a 
misunderstanding of the opinion, when any actual doubt exists. 

The foregoing proposals, be it understood, represent a mere practical rule 
of thumb, They do violence to theoretical logic. But in practice they would 
produce less actual misleading of the jury than the present complex preciosities. 
After all, the onl~' theoretical object of the hypothetical "question (ante, 
§ 672) is to avoid misunderstanding; and" if the salt have lost its savor, where
with shall it be salted? It is thenceforth good for nothing but to be cast out 
and trodden under foot of men." The present proposal does not trod under 
foot the hypothetical question, but merely transfers its function to the hands 
of the cross-examiner. 

The proposed rules can be stated in legislative form as follows: 
1. Where an expert witness has not had personal observation of matters of 

flwt in the ca,'1e in hand, but has listened to or read any or all of the testimony or 
depositions to such matter of fact, he may be a~J..'ed, by the party calling him, to 
state hi~ conclusion, 'without specifyi.71g in the question the data forming the basis 
of the conclusion; unless the trial COllrt otherwi$e directs or permits. 

2. Where an expert witness ha~ considered data presented him otherwise thall 
through the testimony or deposition of a witness in the cafJe, he may not be asl.'ed 
to state his conclmions thereon, by hypothetical question or otherwise; except so 
far as he is qualified by IJersonal observation or by general reading, on the prin
ciple of § 687, p08t,in which case the question need not be in hypothetical form; 
and except also that the trial Court may permit or direct otherwi~e. 

3. In either of the foregoing classes of cases, the opp08ite party on cross-ex
amination may require the witness to specify the data on the hypothesis of which 
his conclusion was based. 
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§ 6B7 TESTIMONIAL KNOWLEDGE (CHAP. XXV 

B. Kl'WWLEDGE REQUIRED FOR SPECIAL SUBJECTS 

1. Medical 

§ 687. Physician'S General Knowledge based on the Study of Books. The 
general principle has already been considered (ante, § 657) that a witness' 
knowledge must be based upon personal observations of his own senses. It 
has also been noted that exceptions to this rule are conc(.>ded, in particu
lar, for professional men testif~'ing to a matter of general scientific truth 
(ante, § 665). It remains to consider the application of the principle to the 
testimony of physicians concerning truths of medical .9cience. 

Here it is necessary to distinguish two considerations. Are we objecting 
to the bookish source of their knowledge (1) because it implies a lack of skill 
and experience as affecting their expert capacity for judgment, or (2) because 
it invoh'es accepting, as a knower of a given fact .. one who has not really ob
served for himself but is trusting to others? In other words, is the objection 
directed against the quality of the witness' Experience or the quality of his 
I~now ledge? 

(1) From the former point of \'iew, if, as is usual, the objection is directed 
against a professional man, because he has merely graduated from an accept
able medical school and has not practised e}.1:ensi\'el~·, the objection is unprac
tical. According to the old methods by which a medical training was gained 
mainly from actual service in an apprenticeship, an active and prolonged 
experience in practice for a considerable period might be essential. But the 
modern training of a medical school does not involve merely the perusal of 
books; it embraces a personal obser\'Ution of disease and its remedies. The 
cultiYation of judgment which may be attained in such a school ought to 
qualify without any requirement of a term of subsequent practice. There 
is little definite authority on the subject; but the matter should rest in the 
trial judge's discretion.1 

(2) The objection from the second point of view is equally vain. To deny 
the competency of a physician who does not know his facts from personal 
observation alone is to reject medical testimony almost in its entirety. To 
allow any physician to testify who claims to know solely by personal ex
perience is to appropriate the witness-stand to impostors. Medical science 
is a mass of transmitted and collated data from numerous quarters; the 
generalizations which are the result of one man's personal observation ex~ 

§ 687. I 1850. Pollock. C. B .. in Bristow r. 
Sequeville. 5 Exch. 277 (" In a cnse depending 
on medical testimony. would the evidence or a 
person be admissible who had studied medicine 
at one or the universities but had ne\'er prac
tised it? ". intimating the negative); 1847. 
Tullis 1>. Kidd. 12 Ala. 650 (actual practice is 
not necessary); 1895. State v. Dixon. 47 La. 
An. 1. 16 So .• ';89 (admitting a medical student 
who had treated similar diseases). 

volves no disqualification: 1874. Roberts v. 
Johnson. 58 N. Y. 617. 

A similar question arises sometimes under 
another principle. t·.e. whether a physician of 
general practice. WhOBC knowledge on a special 
topic (such as poisoning) is gained by reading 
only. is or sufficient experience or judgment to 
testify on that topic (ante. § 569), The rulings 
do not always distinguish the two points or 
view. but the result in both cl8!J5eS should be 

The retirement rrom active practice in- substantially the Mme. 
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elusively are the least acceptable of all. The law must recognize the 
methods of medical science. I t cannot stultify itself by establishing, for 
judicial inquiries, a rule never considered necessary by the medical profes
sion itself. It is enough for a physician, testifying to a medical fact, that he 
is by training and occupation a physician; whether his source of infor
mation for that particular fact is in part or entirely the hearsay of his 
fellow-practitioners and investigators, is immaterial: 2 

18!J3, HOL.\lEs, ,1., in Finnegan v. Gaa Work" Co., 159 Mass. 312, 34 N. E. 523 (receiv
ing testimony that after asphyxiation there is a period of conscious suffering before death, 
the physician having had no cases of the kind): "Although it might not be admissible 
merely to repeat what a witness had read in a book not itself admissible, still. when one who 
is competent on the general subjcct accepts from his reading as probably true a matter of 
detail which he has not "erified, the fact receives an authority which it would not have had 
from the printed page alone, and, subject perhaps to the exercise of some discretion, may 
be admitted." 

The great dramatist knew this well enough: 
Pericle.y, III, 2 (Cerimon explains his skill in physic) : 

". . . I ever 
Have studied physic, through which secret art 
By turning o'er authorities, I haye-
Together with my practice - made familiar 
To me and to my aid the blest infusions." 

§ 688. Physician's Knowledge of Symptoms based on Hearsay of Patients 
and Others. Here, again, the law cannot afford to stultify itself by refusing 
to recognize, in testimonial rules, the safe and accepted practices of medical 
science. When a physician examines a patient to ascertain his ailment and 
to prescribe for it, a portion of his reasons for action must be the patient's 

• Admitted: 1888, Preerl:!r 1>. R., 15 Can. human system; knowledge based chiefly on 
Sup. 401. 4()'I, 408. 410, 416 (medical witness books); 1869, Taylor 11. Railway, 48 N. H. 306 
to the 'indicia' of distance in shot-marks on a (founded on study alone); 1873. State 11. Wood, 
body, speaking "not from personal experience, 53 N. H. 495 (samcj; 18.:;9, StMe v. Terrell, 
but from books", admitted; two judges diss.) ; 12 Rich. L. S. C. 327 (strychni"-poisoning; 
1894, Jackson t. Boone, 93 Ga. 662. 20 S. E. 46: knowledge a('quired from" books, lectures, and 
1901, Boswell r. State, 114 Ga. 40. 39 S. E. S97 oral instruction"). 
(physicians allowed to teRtify to the poisonous Excluded: 1898, Erb t. Popritz. 59 Kan. 264, 
nature of bluestone, though deri\'ing their 52 Pac. 871 (statements as to probable duration 
knowledge solely from books); 1851. Carter t. of life, by one speaking solely from acquaint
State. 2 Ind, 1119 (poison; knowledge based on an('e with mortality tables); 1870, Dole v. 
reading); 1901. Isenhour v. State, 157 Ind. ,Johnson, 50 N. H. 452, 45\1 (one who proposed 
517,62 N. E. 40 (chemist's knowledge, acquired to testify as to the contagiousness of foot-rot 
.. Wholly from reading, study, Ilnd cOI1\'crsa- in sheep, after having .. as editor of a stock
tions with other physil'ians"); 1905, State r. journal read extensh'ely on the subject"); 
Donovan, 128 Ia. 44.102 N. W. 791 (possibility 1888, Soquet 11. State, 72 Wis. 666, 40 N. W. 
of s surgical operation under hypnotism); 391 (arsenic; testimony based solely on books) ; 
1886. State r. Baldwin, 36 Kan. 16, 12 Pac. 318 1904. Kath v. Wisconsin C. R. Co .. 121 Wis. 
(s knowledge partly founded on boob); 1909, :'03. 99 N. W. 217 ("what he learns entirely 
United R. &: E. Co. 11. Corbin. 109 Md. 442, 72 from medical works, unsupported by practical 
Atl. 600 (approving the nl)()\'e pass.'1ge); 1894, experience of his own ", is inadmissible). 
Hardiman r. Brown. 162 Mass. 585, 39 N. E. For the right to CT08s-e:rarniJlc a medical man 
192 (reading is sufficient, at least for Bpecial- upon the scope of his reading. sec pust. § liOO. 
ties); 1883, Marshall r. Brown, 50 Mich. 148. For analogous cases, under a slightly dif-
15 N. W. 55 (the effect of s lIubstance on the fcrent principle, see ante, i 569. 
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own statements. To I:!xclude testimony not wholly independent of this foun
dation for opinion is, in strictness, to exclude almost always medical testi
mony based on a personal examination.! 

Yet there are distinctions to be taken. The hearsay source of information 
may be that of the patient as to (1) present symptoms, (2) past symptoms, 
(3) cause of the injury or illness, (4) or that of a nurse or other third person. 

(1) A diagnosis based in part on hearsay from the patient himself stating 
present 8ymptoms is generally and properly considered receivable.2 To ex-

§ 688. I It is said that Prince von Bismarck statements" by the patient as to his present 
was once ruffled by the number of questions condition, admissible); New Jersey: 1896. 
put to him by his mcdiea~ attendant, an Consolidated Traction Co. 11. Lambertson. 59 
eminent physician of no less individuality and N. J. L. 297. 36 At\. 100; 1897. Traction Ce. 
self'possession than the ChanceUor. The v. Lambertson, 60 N. J. L. 452. 38 Atl. 683 
latter intimated that the physician could do (physician's opinion. founded "wholly or in 
his duty without putting so many intrusive part" on inadmissible declarations of patient. 
questions. "Very ,,"cU. Highness." snid tho admissible where there was other evidence of 
other; "but if you wish to be cured without facts so declared); New York: 1866. Matteson 
questi;>ns asked. you had better send for a v. R. Co .• 31) N. Y. 491: North Dakota: 1908. 
vbterinary surgeon." Those who object to Walters 11. Rock, 18 N. D. 45, 115 l'!. W. 511: 
testimony of the sort here considered mu~t Oklahoma: 1917, Chicago R. I. & P. R. Co. 
expect to surrender the medical witness-stand v. Jackson. 63 Ok\. 32. 162 Pac. 823: South 
to veterinary surgeons exclusively. Dakota: 1895. State 11. Chiles. 44 S. C. 338, 

2 Accord. except as otherwise noted: 22 S. E. 340: Washing/on: 1911. Myhra v. 
Federal: 1894. Union P. R. Co. 11. Novak, Chicago M. & P. S. R. Co .. 62 Wash. 1. 112 
15 U. S. App. 400. 414. 9 C. C. A. 629, 61 Fed. Pac. 939: Wisconsin: 1879, Quaife v. R. Co., 
573: 1915, Kansas City So. R. Co. v. Clinton, 48 Wis. 521. 4 N. W. 658; 1895. Block v. 
8th C. C. A., 224 Fed. 896. ~JO (attending R. Co., 89 Wis. 371, 61 N. W. 1102; 1919, 
physician's opinion of the patient's suffering. Bell v. Milwaukee E. R. &: L. Co .• 169 Wis. 408, 
based in part on the patient's statements, 172 N. W. 791 (aUowable where the patient 
receivable: distinguishing U. S. v. McMican. cOnsulted the physician for treatment: but 
infra); Alabama: 1855, Eckles v. Bates, 26 not, as here, where he consulted him merely 
Ala. 659: Arkansas: 1915. Biddle v. Riley. to qualify him as a witness). 
118 Ark. 206, 176 S. W. 134 (medical witness Contra: Federal: 1895, Delaware. L. & W. 
giving a clinical history may include the R. Co. 11. Roalefs, 70 Fed. 23, 16 C. C. A. 601, 
patient's statement of symptoms): 1920, semble (where possibly the Court would haye 
Subiaco Coal Co. v. Krallman, 143 Ark. 469, admitted the op:nion on the hypothesis of the 
~20 S. W. 664 (following Biddle 11. Riley): truth of the statements): Arkansa8: 1913, 
Columbia (Dist.): 1913, Washington A. & M. Lee 11. Kansas C. S. R. Co .. D. C. W. D. Ark. 
U. R. Co. 11. Fincham, 40 D. C. App. 412 206 Fed. 765 (physician called in to qualify 
(examination for vision, by using a perimeter as a witness may testify to an opiuion based on 
and the patient's statements as to its effect objective symptoms only, not on tile patient's 
on him, admitted): Georgia: 1896, Western statements in part or entirely: it is regrettable 
&: A. R. Co. 11. Stafford. 99 Ga. 187, 25 S. E. to see a Federal Court giving in to this modern 
656, Illinois: 1867. Illinois C. R. Co. heresy, which commits the exploded faUscy of 
v. Sutton, 42 III. 440: 1884. Chicago B. &: Q. R. totally prohibiting weak evidence instead of 
Co. 11. Martin. 112 III. 17: 1907. Cl.icago 11. merely ensuring the exhibition of its weak-
McNally. 227 II\, 14, 81 N. E. 23 (testimony nesses): lllinoia: 1905, Stevens 11. People, 
admitted on the facts); Indiana: 1885. Louis- 215 III. 593, 74 N. E. 786 (abortion: physi-
"i1le N. A. & C. R. Co. v. Falvey, 104 Ind. 419, cian's opinion based in part on "information 
:!. N. E. 389, 4 N. E. 908; 1887, Louisvi11e N. derived from the patient", excluded; un-
A. & C. R. Co. 11. Wood. 113 Ind. 548, 14 N. E. sound); 1905, Chicago City R. Co. 11. Me· 
572. 16 N. E. 197; 1888, Louisville N. A. & Callghna, 216 id. 202. 74 N. E. 818 (perl!Onal 
C. R. Co. v. Snyder, 117 Ind. 436,20 N. E. 284: injury: similar ruling): 1907, Chicago U. 
1892, Chicago. St. L. &: P. R. Co. v. Spilker, Traction Co. 11. Giese. 229 m. 260. 82 N. E. 232 
134 Ind. 380, 392, 33 N. E. 280. 34 N. E. 218: (ignoring the above Illinois cases); 1908, 
1893, Ohio &: M. R. Co. 11. Heaton, 137 Ind. Greinke II. Chicago City R. Co., 234 Ill. 564, 
1.35 N. E. 687: Ma88achusetia: 1865. Barber 85 N. E. 327 (this opinion, while carefu11y 
v. Merriam. 11 All. 324 (perhaps overruling avoiding mention of physician's diagnosis as 
Rowell II. Lowell, 11 Gray 420, 1858); Minne- ordinarily obtained, confines itself to ex-
Bota: 1891, Johnson v. R. Co., 47 Minn. 430, eluding testimony of a physician who (a) has 
50 N. W. 473 ("an opinion besed in part upon not treated the injured party, but (b) has 
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elude it when this was the exclusive source may sometimes be proper, though 
such a case can rarely be presented, and the distinction would result in vain 
quibbles.3 

(2) As to hearsay from the patient detailing past symptoms, no line can be 
drawn between this and the preceding source; the policy of the case is the 
same for both.4 Courts seem usually not to take any distinction; but oc
casionally the principle is expressly spoken of as covering the present case.& 

examined him solely to qualiCy as a witness in be not in itself logically unreasonable. but the 
a personal injury trial, and (c) bases his opinion judicial tendency to lay down unpractical rules 
upon the statements of the injured party; which are preposterously opposed to ordinary 
and applies this rule t{) exclude an opinion medical practice ought to be checked if justice 
based on voluntary acts such as walking, hand- is to maintain the respect of the other learned 
pressing, etc.); 1908, Shaughnessy tI. Holt, professions); WiscoTUJin: 1893. Abbot to. 

236 Ill. 485, 86 N. E. 256 (personal injury; Heath, 8·1 Wis. 318, 54 N. W. 574 (distinguish-
physician's opinion based on tests involving ing Quaife v. R. Co., 8Upra. partly because 
the pat.ient's sensations and answers. at an there physicians from both parties atteo:led. 
examination solely to quali£y as witness, ex- and partly because here the proportion of 
cluded): Iowa: 1895, Van Winkle v. R. Co.. hearsay was so large). 
93 Ia. 509, 61 N. W. 929; KaMas: 1906. Not decided: 1913. Cooper tI. Seaboard 
Federal B. Co. v. Reeves, 73 Kan. 107. 84 A. L. R. Co., 16.'3 N. C. 150, 79 S. E. 418. 
Pac. 560 (Porter, J., djs-~.); 1915, Smith 1'. S The following rulings are erroneous, for 
St. Louis & S. F. R. Co., 95 Kan. 451, 148 Pac. the reasons noted: 1899, State tI. Soper. 148 
759 (physicilJ.n's opinion, "based partly upon Mo. 217,49 S. W. 1007 (physician's testimony 
the history of the case as it was related to him ", to defendant's insanity, founded on defendant's 
held inadmissible); 1916, Sv.itzer tI. Baker, 178 own statements, excluded): 1895, People v. 
Ia. 1063, 160 N. W. 372 (personal injury; Strait, 148 N. Y. 566. 42 N. E. 1045, 8emble 
physician consulted to qualify him to testify, (where the opinion was excluded partly because 
excluded where his opinion is based wholly or the statements of the alleged insane person were 
in part on the statements of the party and of made too long alter the alleged insane act; but 
thi .. d persons); Kcnttu;ky: 1909, Chesa\>Cake the Court confused the present rule. which does 
& O. R. Co. v. Wiley, 134 Ky. 461, 121 S. W. not apply to an alleged insane person's con-
402 (applied to testimony of physicians called "ersation (for that is not hearsay, ante, § 227). 
solely to quali£y as witnesses, and not for with the doctrine that insane conduct long after 
treatment; yet this should make no difference the alleged insane act is not relevant (ante, 
to exclude the testimony: how unpractical i 233), which was here the true reason for 
Courts continue to be, in thinking that the way exclusion). 
to get at the truth is to exclude all testimony But the following ruling is sound: 1897, 
which may often he based upon a lie; that is People tI. Ebanks, 117 Cal. 652, 49 Pac. 1049 
the old-fashioned notion, applied in the dis- (excluding a hypnotist, who based his testi-
qualification of a witness for interest, but now mony solely on the defendant's protestation of 
exploded; it is a helpless, mechanical rule, innocence). 
which is suited. for a solemn game, but not to a • Though statements of past symptoms may 
practical \irile determination to get at the not be independently admissible under the 
facts); Missouri: 1904, Holloway v. KansM Hearsay exception (poat, 11718). 
City,l84Mo.19,82S. W.89 (not appreciating 'Accord: Eckles v. Bates, Barber 1>. Mer-
the precise nature of the question): 1910, Dean riam, in note 2, eupra; 1918, District v. White. 
v. Wabash R. Co., 229 Mo. 425, 129 S. W. 953 48 D. C. App. 44 (a diagnosis based ill part on 
(objective and subjective symptoms may be lin operation and in part on the patient's 
distinguished; though of course not when history of the CB.'IC, admitted) ; 
the pbysician is testifying on a hypothetical Contra, R. Co. 11. Frazier, in the following 
question); N etD York: 1886, People tI. M ur- note. 
phy, 101 N. Y. 130, 4 N. E. 326, semhle; The following ruling seems doubtful: 1825, 
1892, Davidson 11. Cornell, 132 N. Y. 236, Gardner Peerage Case. Le Marchant's Rep. 77, 
30 N. E. 57:t lIelhhle; 1909, People v. mIl. 170, 174 (the issue involving the 'ultimum 
"l94N. Y.I6,87 N. E.813 ('"anexpertwitnesa tempus' of gestation, and a physician being 
cannot be permitted to give an opinion as to called to testify to specific instances of a period 
the mental condition of a person at the time of exceeding nine calendar months from concep-
the commission of a criminal act, based upon B tion. the physician's statement of the date of 
statement not in evidence, made by a party in conception, bnsed wholly on the woman's 
his own behalf after the commission of the act, statement to him, was excluded; otherwise, of 
which pertains to his past conduct"; this may his opinion in general as to the length of the 
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(3) As to hearsay from the patient as to the calise of the injury or illness, 
no such necessity exists for accepting the testimony, in so far as the physician, 
in testifying to the cause of it, merely repeats what the patient said. But if 
the physician's estimate of the cause is based also on other data independent 
of these statements, and is not a mere repetition carrying no weight of its 
own, there is no reason to exclude this testimony.6 Any attempt to draw 
the line in rulings, and to exclude a physician's testimony because his diag
nosis is based in part on such 5tatements, is unpractkal, and defies the usual 
processes of medical thought. Hence it should be avoided. 

(4) As to hearsay syrnptmns told by third persons, a diagnosis based on sun
dry information from third persons in general has no claims for admission.7 

But where the information is that of an attending nurse or physician having 
personal observation and an interest in learning and describing accurately, 
there seems every reason for admitting testimony based in part on this. 
Every physician relies upon it, and there are periods of sleep or other uncon
sciousness or mental incapacity which make it impossible to resort to the 
patient for information. It should be immaterial whether the informant is 
a professional person, or is the wife or other member of the household, so long 
as the information is based on attendance and personal observation.s The 
rulings have thus far seldom accepted this view; ~·et the language of some 
of their opinions may well seem to a physician a pedantic enforcement of legal 
nicety inconsistent with the needs of practical life. 

(5) Distinguish here (1) the inquiry as to the grounds of a physician's 
knowledge and the admissibility of his answers (ante, § 655); (2) the admis-

'ultimum tempus' in general); 190-1, Schissler People v. Strait, 148 N. Y. 566, 42 N. E. 1045 
v. State, 122 Wis. 365, !l9 N. W. 593 (opinion (like Flannagan v. State. aupra); 1868. Rouch 
based on the patient's statement of a past II. Zehring. 59 Pa. 78 (opinion of insanity. 
illness. excluded). founded partly on hearsay): 1890. Vosburg 

• Contra: 1912. Union Pacific R. Co. v. v. Putney. 78 Wis. 87.47 N. W. 99 (knowledge 
M'Mkan. C. C. A .• 194 Fed. 393 (physician's of the cause of a wound. predicated upon in-
opinion ba..oed in part on the plaintiff's history definite hearsay). 
of the injury as given to the physician and not 8 Accord: 1896. Southern K. R. Co. v. 
stated hypothetically, excluded: the opinion Michaels. 57 Kan. 474. 46 Pac. 938 (hiBtory 
confuses this principle and that of § 1918. of a case given by other physicians to one 
POlO; 1867. Illinois C. R. Co. v. Sutton. 42 who was called in; his testimony. founded 
Ill. 440: 1882. Atchison T. &: S. F. R. Co. v. on this and on personal examination. not 
Frazier. 27 Kan. 463: 1908. Federal Better- excluded). 
ment Co. v. Reeves. 77 Kan. 111, 93 Pac. 627 Contra: 1882. Atchison T. &: S. F. R. Co. v. 
(following A. T. &: S. F. R. Co. v. Frazier): Frazier. 27 Kan. 463: 1858. Heald v. Thing. 
1872, Morrissey v. Ingham. 111 Mass. 65; 45 Me. 395 (" The declarations of the nurse. 
1913, Hintz v. Wagner.. S. D. ,140 N. W. wife. and attending physician arc all clearly 
729 ; inadmissible". and therefore also "the in-

Accord: 1865. Barber v. Merriam. 11 All. formation obtained from those sources"): 
324. 1895. Miller v. R. Co .. 62 Minn. 216. 64 N. W. 

7 Ezcluded: 1888. U. S. v. Faulkner, 35 554 (opinion as to cause of symptoms. based 
Fed. 732; 1910. Da,'is v. State. 96 Ark. 7, in part on another physician's "history of the 
130 S. W. 547; 1898. Flannagan v. State, case ". given at the time of consultation. ex-
106 Ga. 109. 32 S. E. 80 (medical man's eluded); 1920, Aronovitz v. Arky. Mo. • 
opinion of insanity, based in part upon what 219 S. W. 620 (opinion based in part on "the 
he had heard): 1887. Brown v. Ins. Co .. 65 history of the case as given to yOU" by the 
Mich. 315. 32 N. W. 610; 1899. State v. Peel. patient and members of the family as to prior 
23 Mont. 358. 59 Pac. 169 (opinion based in causes etc.. excluded): 1865. Wetherbee's 
part on hearsay in regard to the crime): 1895. Ex'rs v. Wetherbee's Heirs, 38 Vt. 454. 
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sion of the patient's statements themselves as testimony under the Hearsay ex
ceptions (post, § 1918); though Courts do not always distinguish the two. 

§ 689. Layman's or Physician's Acquaintance with the Person Diseased or 
Insane. According to the principle alread;yexamined (ante, § 659), one ele
ment of a sufficient means of knowledge is the adequacy of the extent or scope 
of observation. In medical matters (speaking broadly) may be considered 
under this head (1) sundry instances in which health, injur~', or disease, are 
concerned, (2) the condition of sanity or insanity, in which the question may 
arise as to the extent of the witness' observation, whether a medical man or 
a layman. 

(1) Health, Injuries. Here all that needs to be said is that the witness 
must appear to have had adequate opportunities of obsen'ation of the person, 
and, if the matter calls for it, to have directed his attention particularly to 
the particular ailment. The discretion of the trial judge should govern.1 

(2) Sanity and Insanity. It is here assumed that laymen, as well as others, 
may, under the Opinion rule, express opinions as to sanity and insanity (post, 
§ 1933). The inquiry will still remain (since each and every witness must 
fulfil the requirement of Knowledge) whether the particular person put for
ward to express the opinion has had an opportunity, by observation of the 
conduct of the one whose mental condition is in issue, to learn something upon 
the subject and to form a belief worth listening to. 

That such an opportunity is necessary, no one has doubted. The doubt 
comes only as to the exact phrasing of the test to be applied. A precise defi
nition, which shall be at once both flexible enough to meet various situations 
and exact enough to be a rule at all, is difficult, if not impossible. It has at 
an;\" rate not been devised to the satisfaction of all the Courts. The truth is 
that the test should be left in the hands of the trial judge. Neither its exact 
phrasing, nor its application in a given instance, should be made to occupy 
the time of the highest Courts. Thc attempt to invent an all-sufficient form 
of words is as inexpedient as it is vain: 2 

§ 6SS. I ExampleIJ: (1) Health and Illnes8: cation of the general principle to a particular 
1885. Carthage Turnpike Co. t" Andrews. 102 witnes8. with or without the enunciation of 
Ind. 14:3. 1 N. E. 364; 1874. People v. Olm- some general test; for additional minor rulings 
stead. 30 Mich. 433; (2) I njuriC8 requiril'l\1speciai in some of the jurisdictions. see post. § 1938. 
examination: 1879. Ebos v. State. 34 Ark. 522 where the Opinion rule is discussed with refer-
(that a head-wound was the cause of death by ence to lay testimony to 8anity : 
concussion. though the witness had not opened ESGLA:-JD: 1865. R. I). Southey. 4 F. & F. 
the skull in his examination. admitted); 1884, 884. 
Louisville N. A. & C. R. Co. v. Shires. 108 Ill. UNITED STATES: Federal: 1815. Lessee of 
627 (personal injuries; physician-witness who Hoge v. Fisher. 1 Pet. 164; 1903. Queenan 1>. 

had known the plaintiff before the injury and Oklahoma. 190 U. S. 548. 23 Sup. 762 (a lay 
examined him afterwards. admitted); 1878. witness who !lad known the accused" for some 
Grand Rapids & I. R. Co. v. Huntley. 38 Mich. years". not allowed to sa~' whether "since the 
542 (excluded on the facts). killing he had formed an opinion as to the 

2 In spite of the sensible utterances above prisoner'S mental condition at the time". on the 
quoted. the reports are still cumbered with ground tilat the opinion might. without further 
rulings which should have been left to the trial specification of its reasons. have heen hased 
Court. In this note are given the forms of the Oil improper data); 1909. Turner v. American 
various tests proposed; where no quotation Security & T. Co .• 213 U. S. 257, 29 Sup. 420 
follows. the ruling merely illustrates the appli- (" We are asked to review that discretion (of the 
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1841, GASTON, J., in Clary v. Clary, 2 Ired. 85: "Unquestionably, hefore a ~;tness 
can be received to testify as to the fact of capacity, it must appear that he had an adequate 
opportunity of observing and jUdging of capacity. But so different are the powers and 
habits of observation in different persons that no general rule can be laid down a.~ to what 
shall be deemed a sufficient opportunity of observation, other than that it ha.<; in fact 

trial Court] .... We h:n'e no hesitation in plied to admit a jailer ha\'ing the defendant for 
declining to do this"); months in his charge); 1897. People~. Hi1l, 116 
Alabama: 1845. Bowling ~. Bowling. 8 Ala. Cal. 562. 48 Pac. 711; lR98, People~. Barthle-
541; 1840. Norris v. State. 16 Ala. n8 ("such man. 120 Cal. 7, 52 Pac. 112. 1901. Keithley's 
as from long intimacy or familiar and frequent Estate. 134 Cal. 9. 66 Pac. 5; 1904, People ~. 
intercourse. with the party allegl'd to be insane Manoogian, 141 Cal. 592. 75 Pac. 177 (Holland 
are peculiarly fitted to judge ") ; 1854. Florey v. v. Zollner and People v. McCarthy. supra. 
Florey. 24 Ala. 247 ("whoso acquaintance followed; this distinction is now a settled and 
'with the pnrt~· has heen such as to enable him important one in this court); 1904, People v. 
to form a correct opinion as to his mental con- Sue.'lSer. 142 Cnl. 354. 75 Pac. 1093 (trial 
dition "); IS54. Powell v. State. quoted supra; Court's determination controls as to who arc 
Hi60. Re Carmichael. 36 Ala. 514 ("of an inti- "intimate acquaintances"); 1904. McKenna'S 
mate character. such as. etc."; a disposition Estate. 143 id. 580. 77 Pac. 461 (same); 1906. 
here to lay down a strict test. limiting the trial Dolbecr's Estate. 149 Cal. 227, 86 Pac. 695 
Court's disrrction. and thus departing from (question based in part upon" the facts you 
Powell ". State, sliwa); 1868. Stuckey v. Bel- have learned" by hearsay, excluded); 1907. 
lah. 41 Ala. 707: 1bS2. Ford v. State, 71 Ala. People v. Clark. 151 Cal. 200, 90 Pac. 549 
397 (going hack to the rule of PowelJ v. State) ; (trial Court's discretion controlled); 1910, 
1895. Murphree v. Sam. 107 Ala. 424, 18 So. People v. Vaughn, 14 Cal. App. 201, 111 Pac. 
264; 1900. Dominick v. Randolph, 124 Ala. 620 (the Code requirement of "intimaw 
5.')7.27 So. ·181 (";tlle~s here held not to have a acquaintance" does not apply where the injury 
sufficiently "long and intimate knowledge ") ; is only as to the appearance at a certain time; 
HlO.,). Brp-hnm 1'. State. 143 Ala. 28. 38 So. 919 apart from this. a jailer who has had an accused 
(witness held not qualified by observation); in custody for thI'ee months is qualified; fol· 
1911, Odom v. State. 174 Ala. 4. 56 So. 913; lowing People v. McCarthy); 1910. People v. 
lOla •• Jones v. State. 181 Ala. 63. 61 So. 434; Loper. 159 Cal. 6. 112 Pac. 720; 
1914. Woods r. State. 186 Ala. 29, 65 So. 342 Columbia (Dist.): 1895. Taylor v. U. S., 7 
(physirian observing in jail): 1915. Woodward D. C. App. 27. 34 (witness excluded for lack of 
Iron Co. v. Spencer. 194 Ala. 285, 69 So. 902; "adequate opportunity to observe the conduct 
Arkansas: 1855. Kelly's Heirs v. McGuire. 15 and appearance of the party") ; 
Ark. 600; 1860. Beller v. Jones. 22 Ark. 95 Connecticut: 1831. Kinne v. Kinne. 9 Conn. 103; 
(" those who, from habits of daily or common Idaho: 1895. State v. Hurst. 4 Ida. 345. 39 Pac. 
intercourse "'ith or observation of appellee. 554; 1897. State v. Larkins. 5 Ida. 200. 47 
could make an intelligent comparison of his Pac. 945; 1807. Kelly v. Perrault, 5 Ida. 221, 
mental manifestations with his conduct when 48 Pac. 45 (attesting witness to a deed); 1903. 
he was admitted to enjoy the full use of his State v. Shuff. 9 Ida. 115, 72 Pac. 664: 
natural faculties"); 1895. Shaeffer v. State, 61 IUinois: 1897. Grand Lodge v. Wieting. 168 
Ark. 241. 32 S. W. 679; 1915. Dewein v. State. Ill. 408. 48 N. E. 59 (one who had a "passing 
120 Ark. 302, 179 S. W. 346 (accused); acquaintance" only. held properly excluded); 
California: C. C. P. § 1870. par. 10 (opinion of 1904. Chicago U. T. Co. v. Lawrence. 211 Ill . 
.. an intimate acquaintance ". admissible) ; 373. 71 N. E. 1024 (certain witnesses held 
this is applied in the trial Court's discretion, qualified on the facts); 1912. Martin v. Beatty, 
according to the following cases: 1882. People 254 Ill. 615. 98 N. E. 996 (largely left to trial 
". Pico. 62 Cal. 53; 1887. People v. Levy. 71 Court's diseretion); 1921. People v. Limberry, 
Cal. 623. 12 Pac. 791; 1888. People v. Fine, 77 298 Ill. 355. 131 N. E. 69 (murder); 
Cal. 149. 19 Pac. 269: 1892. Carpenter's Indiana: 1854. Kenworthy v. Williams. 5 Ind. 
Estate, 94 Ca\. 414. 29 Pac. 1101; 1893, Wheel- 379 ("long acquaintance "); 1877. Sutherland 
ock v. Godfrey, 100 Cal. 584. 35 Pac. 317; v. Williams. 55 Ind. 349; 1881. Colee v. State. 
1895. Peopie v. Schmitt, 106 Cal. 48. 39 Pac. 75 Ind. 514 ("some knowledge of the acts and 
2W: 1895. Re Wax's Estate, 106 Cnl. 343. 39 conduct of the person "); 1883, Sage v. State. 
Pac. 624; 1894. Holland v. Zollner. 102 Cal, 91 Ind. 143 (" an acquaintance with the person. 
633. 540, 36 Pac, 930 (one who is not an "inti- or conversations, business dealings. or social 
mate acquaintance" may testify to rationality intercourse with him "); 1884, Goodwin v. 
of appearance at the time of act.<; obsen·cd. State. 95 Ind. 558 (" if the witness shows an 
though not to sanity in general); 1896. People acquaintance with the accused. if he has had 
v. McCarthy, 115 Cal. 258. 46 Pac. 1073 (Code conversation VI'ith him. or has had business 
rule does not apply to "rational" appearance at dealings or social intercourse with him") ; 1888. 
B given time; discretion of trial Court here ap- Johnson v. Culver, 116 Ind. 289, 19 N. E. 129 
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enabled the observer to form a belief or judgment thereupon. . ., It is admissible 
whether the opportunity for observation has been frequent or rare, . • . the weight of 
which must depend upon a consideration of all the circumstances under which it was formed." 

18M, GOLDTIlWAITE, J., in Powell v. State, 25 Ala. 27: "In every case where this question 
arises, the character of the insanity is a matter of no small importance in determining cor· 
rectly as to the admissibility of the opinions of witnesses. If the evidence tended to es-

o 

(need not be "extensh'e or intimate"; enough Klinger. 46 Mo. 227; 1877. Moore~. Moore. 67 
if it be .. such as to enable the witnesses to form Mo. 195 ("adequate opportunity of obsening 
an opinion "): 1888. Grubb t. State, lli Ind. and judging of his capacity"); 1882. Appleby 
282,20 N. E. 257. 725 (admitted, where witness r. Brock. 76 Mo. 318 ("adequate opportunity 
talked 10 or 1(; minutes with the defendant); of observing and judging"); 1891. State ". 
Iou'a: 1875, State v. Stickley, 41 lao 23i (knowl- Williamson. 106 Mo. lil. 17 S. W. 172; 
edge long previous; excluded); 1875. State Montana: Rev. C. 1921, § 10531. par. 10 (like 
t. Geddis. 42 la. 268; 1887. Re Korman's Will, Cal. C. C. P. § 1870); 1888. Terr. 1'. Hart, 7 
72la. 86. 33 N. W. 374; 1888, Blaket'. Rourke. Mont. 498 ("acquainted with the defendant 
74 Ia. 523. 38 N. W. 392 (distinguishing knowl- and have observed his actions and manner of 
edge long before from past knowledge at a life "); 1889. Terr. V. Roberts. 9 l\lont. 15, 22 
past time in issue); 1806. Fenton's Will, 97 Pac. 132; 1899. State V. Peel. 23 Mont. 358.59 
In. 192. 66 N. W. 99 (a stenographer who had Pac. 169 (opinion must relate to time of wit-
taken the testator's deposition. occupying two ness' obsen·ation. not time of trial); 1 g07, 
hours. admitted); 1902. Hull's Will, 117 State 11. Penna. 35 Mont. 535. 90 Pac. i87 
lao 738. 89 N. W. 979; 1904. Stutsman V. (trial Court's discretion controls; but here two 
Sharpless. 125 Ia. 335. 101 N. W. 105; reporters who had interviewed the party for 
Ka.l.8cu: 1898. State 11. Beuerman, 59 Kun. half an hour only were held not qualified) ; 1911. 
586.53 Pac. 874 (" a fair basis for an opinion ") ; State t'. Leakey. 44 Mont. 354. 120 Pac. 234; 
1906. Kempf 11. Koppa. 74 Kan. 153. 85 Pac. 1921. State V. Da\'is.60 Mont. 426. 199 Pac. 
806; 1909. State V. Rumble. 81 Kan. 16, 105 421 (Re\'. C. § 7887 applied) ; 
Pac. 1 (no general rule); Nebraska: 1893. Shults 11. State. 37 Nebr. 481. 
Kentucky: 1904. Ir\'inev.Gibson. 117 Ky. 306. 496.55 N. W. 1080 (must be "of an intimate 
77 S. W. llOO; 1922. Feree v. Com .• 193 Ky. character and his associations of sufficient 
347.236 S. W. 2~6 (murder); duration to justify him in fornling a correct 
Louisiana: 1904. State 7). Lyons. 113 La. 959. judgment "); 1895. Pflueger 1>. State. 46 Nebr. 
37 So. 890 (there must be an adequate op.. 493.64 N. W. 1094; 1902. Clarke V. Irwin. 63 
portunity of observation) : Nebr. 539. 88 N. W. 783; 1912. Larson r. 
Maine: 1885. Fayett v. Chesterville. 77 Me. 33 State. 92 Nebr. 24. 137 N. W. 894 (a bizlltle 
(an expert examining once ex parte, rejected) ; opinion; Rose, J .. diss .• and Letton and Faw-
1895. Hall v. Perry. 87 Me. 567. 33 At!. 160; cett. JJ., declining to join in the reasoning) : 
Maryland: 1848. Brooke 11. Townshend. 7 Gill Ner:ada: 1889. State 11. Lewis. 20 Nev. 347, 
29; 185~. Steward v. Redditt. 3 Md. 78 (" facts 22 Pac. 241 (largely in diecretion of trial judge) ; 
of such a nature as will enable him to form a New Hampshire: (see the citations under 
knowledge of the party's intellect"); 1872. § 1938. post; they are complicated by the pecul-
Waters 11. Waters. 35 Md. 542 ("an opportunity iar history of the Opinion rule in this State); 
of forming a rational opinion"); 1895. Crock- New York: 1901, People 11. Krist. 168 N. Y. 
ett 11. Davis. 81 Md. 134. 31 At!. 710; 1910. 19.60 N. E, 1057 (physician allowed to state 
Grill 11. O·Dell. 113 Md. 625. 77 At!. 984; his opinion as batlCd on defendant's acts at the 
Mcusachuaetts: (owing to the exclusion of lay very time of the homicide); in this State the 
opinions. post. § 1938. the question is rarely question rarely arises, owing to the exrlusion of 
presented in this State) ; lay opinions (poBt. § 1938) ; 
Michioan: 1893. O'Connor I). Madison. 98 North Carolina: 1863. McDougald 1>. McLean. 
Mich. 183. 188. 57 N. W. 105 (must have Winst. 120 ("opportunities of knowing and ob-
"the means of observation"); serving"); 1918. stock's Will. 175 N. C. 224. 
Missi88ippi: 1876. Russell 1>. State. 53 Miss. 95 S. E. 360 (testator); and other cases under 
379; 1881. Wood 11. State. 58 Miss. 743 ("such § 1938. post; 
acquaintance or such opportunities of observa- Oref)on: Laws 1920. § 727. par. 10 (like Cal. 
tion 88 are likely to make his opinion valu- C. C. P. § 1870); 1897. State 1>. Feister, 32 Or. 
able ") ; 1884. Reed v. State. 62 Miss, 408 254. 50 Pac. 561 (a deputy sheriff who had the 
(" who has had opportunities of knowing a'.ld defendant in charge four months. admitted); 
observing the conversation. conduct. aLd 1911. State 1). Bassing, 60 Or. 81. 118 Pac. 195 
manners of the p<'rson ") ; (like State 1). Feister) ; 
Mis8ouri: 1862. Farrell's Adm'r 1). Brennan's Pen1Ut!Jlooflw: 1861, Bricker 1:. Lightner's 
Adm'x, 32 Mo. 334 (" opportunities for know- Ex·r. 40 Pa. 205 (" opportunities for observinl! 
ing nnd observing the cOII\·ersation. conduct. the conduct of the party and the develop-
and manncrs of the person"); 1870. State 1'. menta of the intellectual faculties"); 1893, 
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tablish that the prisoner, from mental imbecility, was incapable of distinguishing be
tween right and "Tong, or that his case was one of general insanity, by which we mean 
madness on all subjects, it is obvious that it would not require the same degree of observa
tion to discover the existence of the disease under such circumstances as in cases of mono
mania or partial derangement, where the particular delusion might frequently escape 
the attention of the most acute observer or the most intimate association ..• , It is im
possible to lay down any precise rule as to the length or character of acquaintance which 
would render the opinion of a witness admissible on this question. All 'We can say is that 
the circumstances must be such as to have afforded the opportunity to form an ac
curate judgment as to the existence or the non-existence of the disease considered with 
reference to the character or degree in which it is alleged to exist." 

1860, LU:lIPKIN, J., in Choice v. State, 31 Ga. 467: "It has becn truly remarked that so 
different are the powers and habits of observation in different persons that no general rule 
can be laid down as to what shall be deemed a sufficient opportunity of ohservation, other 
than that in fact it has enabled the observer to form a belief or judgment thereon." 

1864, CA.:',IPDELL, J., in Beal/bien v. Cicotie, 12 Mich. 503: "From the nature of things 
no rule can be laid down declaring what amount of acquaintance or what opportunities are 
necessary to enable an observer to become a witness. There are cases of insanity open to 
the slightest scrutiny, while others defy the keenest search. But no testimony can be of 
any real value unless it appep.rs the witness had adequate means and opportunities for 
forming some conclusiol1." 

1892, TE:llfLE, C., in Carpenter's Estate, 94 Cal. 414, 29 Pac. 1101 (commenting on the 
Code restriction to "intimate acquaintances"): "The witnesses are [at common law] only 
required to have had sufficient opportunity to observe the person whose sanity is in question. 
Different rulings have been made as to what shall be considered a sufficient showing of 
opportunity of observation to enable a witness to form an opinion which can be received 
as evidence; or, expressed in the language of our Code, what degree of intimacy there must 
be. In general, the idea seems to be that no rule can be prescribed on this subject .... 
Now, when we take into consideration the rule as it exists in most jurisdictions where 
the common law prevails, we must conclude that our Code has attempted what has been said 
to be impracticable, to establish a rule as to what opportunities of observation shall 
entitle a witness to speak. . " Since it requires the drawing of a definite line between 
things which are separated only by degrees of difference, the rule is and must remain more 
or less indefinite. A ve!y large discretion must be conceded to the trial Court." 

There is one class of witnesses who, by long traditio!!, have been received 
to testify to mental capacity and may speak without being qualified in the 
foregoing manner, namely, persons attesting a will as witne.,se8.3 Long before 

Com. v. Buccieri, 153 Pa. 535, 549. 26 At!. 
228 (one who had seen insane: indications 
months before, but had not seen the defendant 
for some time, not allowed to speak as to his 
condition at the time charged); 1899, Com. 
v. Brown, 193 Pa. 507, 44 At!. 497; 
Philippine 181. C. C. P. 1901, §298, par. 10 (like 
Cal. C. C. P. § 1870); 
Tenne8see: 1907, Atkins v. State, 119 Tenn. 
458, 105 S. W. 353; 
Texas: 1874, Thomas v. State, 48 Tex. 65 
(acquaintance enabling wit.ness .. to form cor
rect opinions of his mental condition ") 
Holcomb v. State, 41 Tex. 125 (" good oppor
tunities of forming an opinion ") ; 
Utah: 1917, Hansen's Will, 50 Utah 
167 Pac. 256; 

207, 

Vermont: 1918. Martin's Will. 92 Vt. 362. 
104 At!. 100 (trained nurse. an attendant for 
a luonth, admitted) ; 1921, Re Wood's Will. -
Vt. • 115 At!. 231 (\\itnesscs who saw testator 
once only, admitted, in trial Court's discre
tion) ; 
W/Uhinoton: 1918, Rust v. Washington T. & 
H. Co .• 101 Wash. 552. 172 Pac. 846; 
Wisco718in: 1875, Boorman v. Relief ASiI., 
90 Wis. 144, 62 N. W. 924 (excluded, where 
the witness' only grounds were that the per
son had once become angry ~ith him for sup
posed misconduct) . 

• 1683, Hudson's Case, Skinner 79; 1884, 
McCurry v. Hooper, 12 Ala. 827; 1918, Miller 
v. Whitt.ington. 202 Ala. 406, 80 So. 499. 
Cal. C. C. P. 1872, § 1870, par. 10 (" the opin-
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any tests for the general subject were devised, these persons were received, 
and the tradition seems everywhere to have kept its place, in spite of the 
change of theory of attestation (post, § 1288) and of the probable incompetency 
of a will-witness under modern tests: 

1794, Heyward v. Hazard, Bay 349; Per Curiam: "The third requisite is the attesta
tion. The true construction of the law under this head has always been that the act called 
the attention of the witnesses to the situation of the testator himself, and this particularly 
relates to his sanity. . .. The business, then, of the persons required by statute to be 
present at executing a \\;11 is not barely to attest the corporal act of signing, but to try, 
judge, and determine whether the testator is 'compos' to sign." 

2. Foreign La.w 

§ 690. Knowledge of Foreign Law as baaed on Study alone. (1) It ought not 
to be doubted to-day that, so far as a knowledge of our domestic system of law 
is concerned, it may be adequately gained from a study of the printed sources 
alone, without any practice whatever in the conduct of litigation. " Two 
things are established," says Professor Langdell, in a passage of classical 
value,l "first, that the law is a science; secondly, that all the available ma
terials of that science are contained in printed books." From the point of 
view, then, either of that skill which is required to make an estimate of the 
state of the law, or of that observation of data which is the necessary founda
tion of knowledge, practice at the forum is not indispensable: 2 

ion of a subscribing witness to a writing" re
specting the signer's "mental sanity". is 
admissible) ; 1849. Potts v. House. 6 Ga. 
335; 1897. Kelly v. Perrault. 5 Ida. 221. 48 
Pac. 45; 1854. Kenworthy v. Williams. 5 Ind. 
379, semble; 1843. Hunt's Heirs v. Hunt. 3 B. 
Monr. Ky. 577. semble; 1831. Ware r. Ware. 8. 
Me. 55; 1852. Cilley 11. Cilley. 34 Me. 163 
(when the facts ()bserv('d are also given); 
1890. Williams v. Spencer. 150 Mass. 349. 2.3 
N. E. 105 (but relates to time of attestation 
only); 1917. Holbrook r. Seagrave. 228 MilS!!. 
26. 116 N. E. 889 (opinion iormed subsequent 
to time of "ill's execution. excluded); 1864. 
Beaubien v. Cicotte. 12 Mich. 495. per Camp
bell. J.; 1859. Carlton 11. Carlton. 40 N. H. 
17. semble; 1866. Boardman D. Woodman. 
47 id. 134; 1853, DeWitt v. Barley. 9 N. Y. 
381. per MaBon. J.; 1863. McDougald 11. 

McLean. Winst. N. C. 120; 1884. Barker v. 
Pope. 91 N. C. 168. P. R. Rev. St. & C. 1911. 
§ 1403. par. 8 (like Cal. C. C. P. § 1870. par. 
10); 1835. Gibson v. Gibson. 9 Yerg. Tenn. 
331; 1877. Garrison 11. Blanton. 48 Tex 303; 
1918, Swan's Estate. 51 Utah 410. 170 Pac. 
452; 1877. Jarrett 11. Jarrett, 11 W. Va. 584, 
626; 1882. Nicholas 11. Kershner, 20 W. Va. 
255; 1888. Kerr 11. Lunsford. 31 W. Va. 680. 
8 S. E. 493. 

(attestation as impbing a statement of san
ity). 

See further the citations under , 1936, 
post. dealing v.ith that detail of the Opinion 
rule. which in some jurisdictions receives the 
will-witness' opinion without ca11ing for his 
reasons. 

Note that a witne:!S may not be qualified 
to express an opinion on general sanity; but 
may yet have observed parti.:u/ar occaaiornr or 
traMactions. and therefore may of course (if 
otherwise admitted under the Opinion rule) 
characterize them a..~ rational or not; 1886. Peo. 
pie 11. Lavelle. 71 Cal. 352. 12 Pac. 226; 1892, 
Carpenter's Estate. 94 Cal. 414. 29 Pac. 1l01. 

§ 690. I Proceedings at the 250th Anni
versary of the Founding of Harvard Univer
sity. 1886. p. 85. .. To put an end to reports." 
said Edmund Burke. on a great occasion ... is 
to put an end to the law of England" (31 Pari. 
Rist. 3ll). 

2 Accord: Brailey 11. Rhodesia Consolidated 
119101.2 Ch. 95. 102 (lecturer on Roman-Dutch 
law in London. admitted to testify on the law 
of Rhodesia, though ,. he is not actually prac
tising in Rhodesia "). 

Contra: 1831, Tindal. C. J., in Collier >:. 
Simpson. 5 C. & P. 74, aemb/e; 1845. Lord 
Langdale. M. R., in Nelson 11. Bridport, 8 

Compare also the cases cited post, § 1511 Beav.539, 
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1844, COLERIDGE, J., in Brzron de Bode'., Crue, 8 Q. B. 263: "I take it nobody can doubt 
that a lawyer who, without ever having held a brief or practiced out of his chambers, had 
acquired all his knowledge by reading, would be a.~ competent to give evidence respecting 
the state of the English law as if he had been engaged in the most extensive practice .••. 
It is, 1: think, conceded that though the witness should state that all his knowledge is derived 
from reading a particular book or a particular decision, he still might give us the r('sult of 
all his knowledge of the state of the unwritten law." 

(2) But the case may be different in testing one's aC:'luaintance with a foreign 
law. From the point of "iew of the principle of Knowledge, to be sure, little 
difficulty arises; for the fact that a consideration of text-writers' hearsay • • 
enters in part into a study of legal sources is no objection to a knowledge thus 
founded, since these very opinions go in part to make up the general consensus 
of interpretation which constitutes a portion of all law. From the point of 
view of Expert Capacity, however (ante, § 564). it may well be argued that 
residence, and perhaps practice, in the foreign country is essential to an abilit~· 
to discriminate between the values of different sources and the standing of 
different authorities. It may even be argued that a Knowledge of recent 
possible changes is not to be expected of tl'ose who do not by practice or resi
dence have an interest or an opportunit.y to keep up regularly with such 
changes. These considerations would hardly apply to the law of a countrr 
where the foreign system was germane in its general features to the domestic -
one ' as that of England is to that of the United States where skill in'the 
domestic forum would equally equip for an examination of the foreign sources. 
But for a srstem foreign in essence as well as in name some such requirements 
as the above might occasionall~' be demanded; much being left to the dis
cretion of the trial judge. The dp.~isions reflect, in their conflict, the neces
sity for some such latitude of J:'ule.3 On the whole, the English courts have 
been more strict in this respect than the Courts of this country: 

I Eng/and: 1852. R. v. Povey, 6 Cox Cr. that therefore he had studied nnd become nc· 
S3 (bigamy; to prove a valid first marriage, quainted with it "). 
the woman's sister, who was present at the Canada: 1916. Re Goodman, 28 D. L. R_ 
ceremony ill Scotland, was offered to testify 197. 29 id.725, Man. (extradition for defraud· 
that .. parties were always married in Scot- ing creditors; attorney admitted to practice 
land" in the form seen by her; excluded; in Massachusetts and in the U. S. District 
., it may not be necessary in all cases to have a Court for Massachusettti. reeeh-ed); 
professional person to tell us what the foreign United States: 1901, Barber v_ International 
law is"; but "the witness does not profess to Co., 73 Conn. 587, 48 At!. 758 (American law· 
know the law"; this ruling well illustrates yer who had spent six months in England, held 
the distinction between the present principle qualified on the facts); 19\)3, De Sonora -,'. 
and tnat of § 564. ante); 1875, R" Bonelli's Ballkers' M. C. Co.. Ia. • 95 N. W. 2a:! 
Goods. L. R. 1 P. D. 69 (an English lawyer (an at:orney held on the facts not qualifi~d 
who had studied Italian law in England. ra- to testify to the law of Mexico); 1874. Con· 
jected): 1878. Cartwright v. Cartwright. 26 solidated Ins. Co. v. Cashow. 41 Md. 79 (a 
W. R. 864. Hannen. P. (an English barrister lawyer residing, but not shown to be practis
practising before the Privy Council. held not ing. h the foreign State. held qualified); 1891. 
a competent expert as to the law of those de· People v. McQuaid. 85 Mich. 123. 125. 48 N. 
pendencies whence appeals ue heard in the W. 161 (to prove that a certain edition of Penn
Council; this is unsound); 1880. Goods of sylvania statutes was there commonly used 
Dost Aly Khan. L. R. 6 P. D. 6 (Persian min· as correct. a c1erg)-man was admitted who had 
ister plenipotentiary. admitted to testify to consulted the statutes of that State in per· 
Persian law. having stated that "all persons forming his duty for marriage ceremonies and 
in the diplomatic service of Persia are reo had observed the usc of that edition in the 
quired to be thoroughly versed in the law, and courts); 1868. Hall v. Costello. 48 N. H. 179 

1106 



§§ 650-7211 FOREIGN LAW § 690 

"1850. Briaiow v. Scqucrille, 5 Exch. 275; the witness to the law of Cologne. in Prussia. 
had studied law at the University of Leipsic. in Saxony. COll1l.Ye/: "Whether that knowl
edge was acquired by study or practice is only a ground for observation on the value of 
his evidence." ALDERSON, B: "If a man , .... ho has studied law in Saxony, and never prr.c
tised in Prussia, is a competent witness to prove the law of Prussia. why may not a French
man, who has read books relating to Chinese law. prove what the law of China is? Would 
a person who had never been in England, but had studied the law of England at a foreign 
university. be competent to prove what the law of England is?" 

Distinguish here certain other questions concerning foreign law: (1) 
"'bether the witness is sufficiently skilled as a lawyer (anic, § 564); (2) where 
n. foreign statute must be proveu by copy (post, § 1271); (3) whether printed 
copies of a statute (post, § 1684), or legal treati-Yes (post, § 1697), or re jJorts of 
decisions {post, § 1703), may be used; and (4) whether the Opinion rule 
interposes any obstacle (post, § 1953). 

3. Reputation (of Character) 

§ 691. Witness must expressly appear Qualified. When the character of a 
party or of 11. witness is to be evidenced by reputation (post, § 1608), the repu
tation must itself be proved b.y a witness qualified by an opportunity to ob
tain knowledge of it. The first rule here consists in an application of the 
general principle (ante, § (54) that a witness Inust e;rpressly appear to hat'e 
had the means of knowledge, before his testimony can proceed: 1 

(New Hampshire lawyers, who as counsel had must profess to know the general reputation 
had special interest and opportunity, admitted before testifying): 1873, State 'V. Speight. 
with reference to a topic of Canadian law); 69 N. C. 72, 75 ("whether he knew the general 
1905, Massucco 11. TOILassi. 78 Vt. 188, 62 ehlllacter of the witness, and the m~ans h~' 
At!. 57 (an Italian priest. allowed to testify which he h~"d acquired thllt knowledge". 
that a r'.!ligious ceremony alone waS not "aUd must be asked); 1894. State v. Coley, 114 
in Italy). N. C. 879, 883, 19 S. E. 705. 

§ 691. 1 ~1CCOTd: Federal: 1859, Teese v. The following case is apparently no longer 
Huntington, 23 How. 2, 13; Ala. 1898, Me- law: 1849, Bates v. Barher. 4 Cush. Mas.~. 
Clellan v. State. 117 Ala. 140, 23 So. 653 ("or- 107 (making the strange statement that" there 
dinarily" the witness' means of knowledge will is no question of competency for the Court to 
not be inquired into. if he saYS that he knows) ; settle. in regard to the knowledge of witne~ses 
Ga. 1907. Moore v. Dozier, 128 Ga. 90, 57 ." to reputation for truth and ~:eracity"). 
S. E. 110 (testimony based merely on hearing 0n this subject compare the prineiple ad-
witnesses' at a former trial, excluded); I II. mitting oood reputation when it consists in 
1859, Crabtree r. Kill!. 21 Ill. 183; 1861, not hatlitlQ heard anythi/!g again,sl the person 
Crabtree v. Hagenbaugh. 25 Ill. 233. 238; (post, § 1614). It is sometimes sought to 
1887, Spies v. People, 122 Ill. 1, 208. 12 N. E. strike out the testimony of such a witness when 
865; La. 1906. State v. Rester, 116 La. 98.5, on cross-examination he s~ates that he has 
41 So. 231; Md. 1919, Sappington v. Fairfax. heard nothing against the person. Such an 
135 ~1d. 186, 108 Atl. 575; MM8. 1883, Com. objection is erroneous. both on the present 
tl. Rogers, 136 Mass. 158 (the judge may in- priuciple and on that of § 1614. post. Thel\.~ 
'luire whether the witness has any knowledge, fore the following ('ase is without support in 
hut not into its means or extent); Miss. 1884. principle or policy: 1922. People v. Willy, 
Pickens t:. State, 61 Miss. 563, 566; 1885. 301 Ill. 307, 133 X. E. 859 (murder; the 
French v. Sale, 63 Miss. 386. 393 (in effect prosecution's witnesses in rebuttal testified to 
disposing of the contrary dictUlD in powers defendant's bad character. but on croSS ex-
v. Presgroyes, 38 id. 227. 242); N. Y. 1895, amination admitted that they had heard noth-
Carlson v. Winterson, 147 N. Y. 652. 42 N. E. ing nbout him for 20 years past: held. that 
347: N. Car. 1829. Stute 11. Boswel!. 2 Dev. since the testimony was not properly qunli-
210; 1843, State v. O'Neale, 4 Ired. 88 (" the lied. it should ha\'c been struck out on motion; 
regular mode is to inquire whether they have unsound; the time for the defendant's ob-
the means of knowing the general character 00) ; jection to the witness' qUalification was at 
1843, State v. Parks. 3 Ired. 296 (the witness the opening of the direct c:[amination). Con-
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§ 691 TESTIMONIAL KNOWLEDGE [CHAP. XXV 

1870, MORTON, J., in Wetherbee v. Norri8, 103 Mass. 566: "The ruling of the presiding 
judge that each of the witnesses called to impeach the plointiff should be first asked the 
question, 'Do you know the reputation of the plaintiff for truth and veracity?' is not 
the subject of exceptions. The practice upon this subject differs in different courts. In 
this State no practice is established as a rule of law; but it is within the discretion of the 
presiding judge to require the preliminary question above stated to be asked of each wit
ness, if he shall deem that the interests of justice require it. The same principle is appli
cable to the examination of witnesses upon other subjects. . .. If the presiding judge 
sees that there is danger that the witness, in anS\"er to the usual question, 'What is his 
general reputation for truth and veracity?', may give incompetent testimony", he may 
require the preliminary question; but this rests in his discretion. 

§ 692. Knowledge must be based on Residence in the Place of Repute, not 
on mere Inquiry. The admissible reputation is that which is built up in the 
neighborhood of a man's domicile or in the circle where his livelihood is fol
lowed (post, § 1615); and it is of slow formation. It is the smn of all that is 
said or not said for or against him. Conseql1entl~·, its tenor can be adequately 
learned only by a residence in the place, not by a mere visit of inquiry, or 
by a casual sojourn, or by a conycrsatioll with a resident who reports the 
reputation: 1 

1802, KE!'.'YO!l1, L. C. J., in Muwsom v. lIar/sink, -1 Esp. 102 (rejecting the question, 
"Whether the witncss in conscqucnec of a trial had made porticular inquiries as to the 
witness' general character?"): "That cannot be evidence. . .. If this was allowed, 
when it was known that a witness was likely to be called, it would be possible for the op
posite party to send round to persons who had prejudices against him and from thence 
to form an opinion, which was aEterwards to be told in court to destroy his credit." 

1829, M.\uCY, J., in DO!lglu8.~ v. Tousey, 2 Wcnd. 3;j4: "As a general rule, there is much 
reason to fear that this method [of ascertaining reputation] would pro\'c a very unsafe 
one. The general character is the estimaiion in which a person is held in the eommunity 
whcrc he has resided, and ordinarily the members of thr.t community ore the only proper 
\\;tnesses to tcstify as to such character. It would bc unsafe to depend upon the testi
Illony of the defendant's agent sent into that community, an entirc stranger, it may be, 
to collect information to sub serve the defendant's yiews in the suit. Such witness would 
not speak of his knowledge of the plaintiff's character, or give his own opinion in relation 
thereto, but barely state his conclusion IIpon the information received from others." 

How long this residence must have been, or how near to the place of domi
cile or occupation, cannot be defined by fixed rule. The qualification has 
varied according to circumstances; 2 and it should be left entirely to the trial 
Court. 
Ira to the foregoing: 1918. State v. Hooker, 99 
Wash. 661. 170 Pac. 374 ("any lack of knowl
edge of the reputation assailed shown on eross
examination went to the credibility. . . 
rather than to its competency"). 

§ 692. 1 Accord: 1907. Tingley t'. Time' 
M. Co., 151 Cal. I, 89 Pac. 1097 (a witn!'ss 
from Arkansas who went to Newburyport, 
Mass., and stayed a few days to make the in
quiries, excluded); 1920. People t'. Burch. 
- Cal. App. • 189 Pac. 716 (injunction under 
the red-light abatement law; testimony to 
bad repute of a house must come from resi
dents of the community, not visiting agents of 

a law enforcement league); 1864. Reid v. 
Reid. 17 N. J. Eq. 101 (li\;(> the nbo\'e casl's); 
1817, Kimmel t·. IGmmel, 3 S. & R. Pa. 336 
(" the witl1!'8s shall lIot be p<:>rm:ttcd to say 
• he was told' that the person had either a 
good or bad character in his own neighbor
hood; but that is n very different thing from 
knowledge of common report acquired. as in 
this case. from common report itself" ) ; 

Contra: 181. Foulkes ~. Sellway. :.I Esp. 
236 (where the witness went to the place where 
the person in question lived. to inquire into 
her reputation). 

2 Federal: 1912, Young v. Corrigon. D. C. 
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§§ 650-721} REPUTATION § 693 

4. Handwriting 

§ 693. General Question defined; Identifying an miterate's Mark. The 
identification of handwriting as genuine involves the double testimonial knowl
edge already spoken of (ante, § (53), an acquaintance by the witness with 
the type of handwriting in question, and an observation of the disputed speci
men, the witness comparing the two in his mind and stating whether the latter 
is to be regarded as genuinely an instance of the t~'pe in question. How to 
evidence the type of handwriting circumstantiall~' i.c. by individual speci
mens . is a different matter, dealt with elsewhere (allte, § 383, post, §§ 2001, 
2016). The inquiry here concerns the mode of proving it by testimonial 
evidence, i.e. b~' a witness who declares that he is acquainted with the type 
of handwriting in question. 

To satisfy this situation the witness (1) must ob,~erve the specimen in dispute,' 
this we may assume he will do; 1 and (2) must bring to this examination a 
knowledge of the (1Jpe of writing with which it is desired to affirm or deny a 
connection. It is the adequacy of this knowledge which is here to be examined. 

N. D. Ohio. 208 Fed. 43 (detective employed 
to inquire into reputation. excluded. citing 
the text above); ,t/abama: 18-16. Sorrelle 
t'. Craig. 9 Ala. 536. 540 (one who Ih'ed 20 
miles awny. and was ignorant of the other 
witness' neighborhood-reputation. exe!uded); 
1848. Hadjo t'. Gooden. 13 Ala. no. 722 (one 
who lived 12 miles away. but claimed to knoW' 
the opinion in the witness' n<'ighborhood. ad
mitted); 1S53. Dove v. State. 22 Ala. 23. 30 
(exduded, because knowledge not shown); 
1854, Elam to. State. 25 Ala. 53 (knowledge 
ma~' appear on examination. as well as before
hand); 1859. Dupree r. State. 33 Aln. 388 
(per80ns living morl' than 20 miles away. ad
mitted); 1SS9. Holmes r. State. 88 Ala. 20. 
7 So. 193 (excluded. on the facts); 1896. 
Buchanan I'. State. 109 Ala. 7. 19 So. 410 
(witness Ih'ing 25 miles away. excluded); 
Indiana: 100·!. South Bend t·. Turner. 163 
Ind. 1!).!. 71 X. E. 657 (a witness who has heard 
only one person speak to the repute oi another. 
and does not know the latter personally. is 
not qUalified); Louisiana: 1896. State r. 
FonteflOt, 48 Ln. An. 305. HI So. 111 (wit
nesses not residing in the neighborhood for 
11 and for 7 years. rejected); M a-ssachusclts : 
1866. Com. 1'. Lawler. 12 All. 5S" (after the 
impeaching witness had admitted that he had 
not. as to the ot-hl'r witness' reputation. "heard 
it talked of a great deal". further questions as 
to the reputation were excluded); Michigan: 
1883. Bathrick t'. Post &: Tribune Co., 50 
Mich. 642. 16 N. W. 172; .Missouri: 1899. 
State 1). MeLaughlin. 149 Mo. 19. 50 S. W. 
315 (resident of town 5 miles distant. udmit
ted); 1900. State v. Hudspeth, 159 Mo. 1 i8. 
60 S. W. 136 (olle not Jiving in the neighbor
hood. nor having an opportunity to learn of 
the reputation there. excluded); 1901, Stute 

t'. Haines, 161 Mo. 555. 61 S. W. 621 (witness 
from another State. cxeJuded on the facts); 
J\-cU' Hampsliirc: 18GO, Kelley t·. Proctor. 41 
N. H. 139 (" whether he is acquaintoo with 
the reputation of the form<.>r witness for truth 
or has the means of knllwing the form£'r wit
n055' general chatucter for truth"); New 
Jersey: 1916. State t'. Bloom. 89 N. J. 418. 
99 Atl. 125 (residence in the Bamc neighborhood 
suffices); South Carolina: 1892. State v. Turner, 
36 S. C. 539.15 S. E. 602; Taa&: 18i9. Johnson 
T. Brown, 51 Tex. 65. 77; Wisconsin: 1879. 
Dufresne 1'. Weise. 46 Wis. 290. 297. 1 N. W. 
59 (not clear): 1883. Wallis r. White. 58 Wis. 
26. 29. 15 N. W. iGi (one residing in the same 
city. but not the same ward, admitted). 

But personal acquaintance with the one bear
ina the reputatioll is not necessary; 1817, Kim
mel to. Kimmc.l, 3 S. & R. Pa. 336; 1918. Com. 
t·. Principatti,260 Pa. 587. 104 At!. 53. Con
tra: South Bend t'. Turner. Ind .• supra. semble. 
Compare (1898) PcC'vles v. Statc. 103 Ga. 629. 
29 S. E. 691 (inquiries as to the length of ac
quaintance with the person. etc. held pro~er). 

The question where the rcputation it!!elf 
must pre\'ail is a different one (post. § 1(15). 

§ 693. I For the nuthorities on the ques
tion whether a witness to handwriting may 
testify to a 108/ di'1m1cd document or whether n 
deponent must have the document shown 10 

him at the time of taking the deposition. see 
pOBt. § 1185. 

Invaluable observations on all aspects of 
this subject will be found in the works of 
Albert S. Osborn: Questioned Document!!: 
u Study of Questioned Documents. with an 
Outline of Met.hods bl' which the Fact!! may 
be Discovered nnd Shown (Rochester. N. Y., 
1910); The Pl'c,blem of Proof (N. Y., 1922). 
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§ 693 TESTE\lONIAL KNOWLEDGE [CnAP. XXV 

When may the witness properly claim that his opportunities of obscrvation 
ha.ve been such as to gi\'e him a fair kllolclcdge of the general type or character 
of the person's hami ? That this is the question has always been clearly recog
nized by the Courts: 2 

lS16, D.\I.I.A8, J., in Holt N. P. ·121: "What arc thc materials of judgment to which a 
witness has recourse when he says that hc bclieves a particular signaturc to be the hand
writin/.: oC a parti('ular person? He has secn the person write, and he is presumed to have 
Corme.1 a standard in his mind, IIml with that standard to compare the writing in question. 
This standard will bc more or less perfel·t according as the instances ha\'e been morc or 
Il's, frequent." 

1~:3!), Unossos, .J., in Cunningham v. BUIlI.·. :!l Wend. 558: "A witness must in somc 
way havc acquircd a knowlcdgc oC thc ~eneral eharacter of the party's handwriting heforc 
hc ('an he qualified to testify on that. subje(·t." 

IS·IO. GASTOS, .J., in POJl!.' v .. ·l.vkcll', 1 Ired. Ill. 20: "The tcstimony now reccivcd is 
that oC thc belief oC a witncss as to the idcntit~· of C'haral'tcr bctwecn the writing in ques
tion and thc exemplar of the party's hand\\Titing in thc mind of the witness, which excm
plar has been Cormcd upon prcvious ~uflicicnt mcans of oh~crvation. The cnquiry is, 
What does thc law hold to be thosc adequate and sufficient means of observation?" 

What, then, are the \'arious recognized morles of obtaining knowledge? 
It must be understood that this does not in\,oh'e the testimom' of one who • 
saw the \'er~' disputed documcnt being written. Such a witness makes no 
comparison; he sa\', the (let of writing, as he might have seen the act of plough
ing a field; and he needs no knowledge of the general character or the writer's 
hand. Excilldin.~ this kind of testimon~', then, the various possible modes 
are three: (A) Knowledge obtained by scei1lg the pcrson write some other 
docw/l.c1lfs or signatures, indicated by thc phrase ' ex visH seriptionis'; 
(B) Knowledge obtained b~' seeing docll7lUJIli.y otherwi,~e known to hal'e been 
/i'riffen by the person in question, indicated b~' the phrase' ex scriptis olim 
\'isi~ .; (C) Knowledge obtaincd by an c.TU1nination, in or out of court, for 
the C.rprcss purpose of obtaining sllch l:nolelcdge, of documents sa£d to have been 
ll'Titten by the person in question, indicated by the phrase' ex compara
tione sc:riptorl1m ' or ' ex scripto nunc \'iso.' Within one or the other of these 
modes must fall an~' source of knowledge. 

In each of thcse modes two element.'! are im'olved, gi\'ing rise to different 
difficulties and difl'crent rules. The witness who says that he has, in one way 
or another, learned the character of the person's writing by the observation 
of specimens of it necessarily predicates two things, (1) first, that certain 
specimens of handwriting were considered by him, and (2) secondly, that the~' 
were genuinely written by the person in question. The second of these cir
cumstances is as essential as the first; and, under each mode of knowledge, 
it is to be considered whether bot.h are present. 

Before taking up in order thc t11ree modes of acquiring knowledge, it may 
be noted that (on the principle of § 654, antc), the witness must, before pro-

I The following opinions also expound the prim·iple: 1852. Drayton. J., in Kinney 11. 

Flynn, 2 R. I. 319, 32G: 1872, Boyden, J., in State V. Woodruff, G7 N. C. 90. 
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§§ 650-721] HAKDWRITING § 693 

ceeding with his testimony, expres8i]1 appear to have had the means of knowl
edge; 3 for the possession of it is not presumed beforehand. 

It may also be noted that the question has occasionaIl~' been raised whether 
one can testify at all from the present basis to the genuineness of a ?nllrl.s
man's 1I/.ari,~ i.e. whether there is any constancj' of peculiarity in the mark 
of on illiterate which can scrve as a t~'pe or standard. There should be no 
hard-and-fast rulc; the discretion of the trial Court should control.4 

A. Ex Fis/{ Scriptionis (Seeing the Person Write) 

§ 694. Number of Times. Whether one could obtain a sufficient notion 
of the general character of a person's hand b~' seeing him write once onl~' 
might well have been doubted. Tradition, however, has handed down a 
fixed rule that seeing the person write once only is as a matter of law sufficient: 1 

~ 1893. Richardson 1'. Stringfellow. 100 ISGS. Carson'~ Appenl. 5!J Pn. 493,498. 503 
Ala. 416, 419, 14 So. 2S3 (omi8~ion of prelim- (will); 1ls-l2, Fogg t'. Deunis.3 Humph. Tenn. 
innry question Int<!r cured); 1892, Riggs 1'. 47 semble. 
Powell. ) '!2 Ill. 453. 456. 32 K. E. 4S:! the Contra: 1850. Carrier v. Hampton, 11 Ired. 
need not say "in 80 many words" that he N. C. 307, 311 ("Generally, n mark. a mere 
knows it. if he shows knowledge); 1893, State cross. cannot be idt'ntified "); 1807. Engles 
v. Minton. 116 1\10. 605. 6B. 22 S. W. SOs v. Bnlington. -t Yeates Pn. 345. 346, obiter; 
(that he is acquainted with the hand i~ suffi- 1851. Shinkle I'. Croek. 17 Pa. 159. 161 (in
cient); 1895. State v. Harvey. 131 Mo. 339. IIdmissihle ...... here the mark has no peculiar-
32 S. W. II 10; 1916. !\leGHorn r. ~Iinncap- ity; yet here a witness who said that it hnd 
olis St. P. S. S. M. R. Co .• 35 N". D. 2;5. was excluded). 
159 K. W. 854 (that he knows the ~ignature. § 694. 1.4ccord: Enoland: 1801. GarreUs 
may suffice). 1'. Alelmndrr. 4 E~p. 37. Kenyon. L. C. J.; 

In Georgia. however. it ..... ould seem that 1817. Powell t. Ford. 2 Stark. 164; 18:38. 
the statute. literally construed, di~penses with Willman r. Worrall. 8 C. l\: P. 381; 1836, Wi!
any prior inquiry into the witness' means of Iiams. J .• and Patteson. J .• in Doe 1'. Sucker
knowledge: Ga.Codel!l10, §5835.P.C.1910. more. 5 A. & E. 7l!l. ;30; 1839. Warren t·. 
§ 1042 (" any witness is competent to testify Anderson, 8 Scott 3S-! (with other circum
as to his bl>lief who will swear that he knows stances); 180G. Evans' Pothier. ii, 160 (" I ha\'(' 
or would recognize the handwriting. Th!! knowll the admission of this evidence carried 
source of his knowledge is :I question for in- so fur as for an attorney. after the failure of 
\'(!stigation. und goes entirely t{\ the credit other attempts. to stand liP and swear to II 
and weight of his e\'idence "). knowledge of the writing of the opposite party 

• Such testimony sccm8 generally to ha\'e from ha\'ing once looked over his shoulder 
been treated as IIllowabll': Eno. 1830. George whl'll writing a letter at an alehouse "); UliO. 
v. Surrey, M. &. !\I. 516 (here the mllrk was lin Derrick's Case. 5 Cr. App. lG2. 
hahitUal one. and had n certain peruliarity): Canada: 1899. Marcy v. Pierce, 4 N. W. 
1848. Sayer r. Glossop. 12 Jur. 4G4: 1S-!9. Terr. 246. 
Pearcy ~. Dicker. 13 id. 9!J7; ll. S. 1850. Vni[~d Slates: 1906. Stnte r. Bond, 12 Ida. 
Strong v. Brewer. 17 Ala. 706, 710 (good opin- 424.86 Par. 43 (Jl;cneral principle approved): 
ion by Dargan. C. J.); ,904, Ballow 1'. Col- 1847. Woodford ~. McCIC'Ilai1an. 9 Ill. 89, 
lins. 139 Ala. 543. 3G SO. 712 (an illiterate semble; 1873. Burdick 1'. Hunt. 43 Ind. 386. 
mortgagor may identify his own mark. hut semble; 1905. Frank 1'. Berry. 128 Ia. 
perhaps not the attcstation of the witness 223. 103 N. W. 35S. semble: 1910. Murphy 
thereto; but here the execution was held not v. Murphy. 146 Ia. 255. 125 N. W. 191 (n blind 
sufficiently prowd. because it appeared that girl who before blindness had once seen an 
the illiterate mortgllgor was not actually autograph HI years before lind then the dis
testifying from a. knowledge of the peculiarity of puted lettcr a ~'ear later when 13 years of age; 
his mark. but from having been told by C. the testimony held to be of little \'aluc); 1885. 
that this was dIe mortgage he signed); 1910. State v. Goodwin. 37 La. An. 713, 715; 18-19, 
Ausmus v. People. 47 Colo. IG7. 107 Pac. 204; Smith v. Walton. 8 Gill Md. 82; Edelen 1'. 

1895. Little v. Rogers. 99 Ga. 95. 24 S. E. 856; Gough. 8 Gill Md. 91 ; 1850. Hoitt v. Moulton. 
1809. Jackson v. Vnn Dusen, 5 Johns. N. Y. 21 N. H. 590; IS52. Bowmnn 1'. Sanborn. 25 
155 (here there were two initials as a mllrk); N. H. 110. 8emble; 1858. Burnham v. Ayer. 
1897. St::tc 1:. Tice. 30 Or. 457. 48 Pac. 3G7; 36 N. H. 184. 8emble; 1873, Hammond r. 
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§694 TESTIMONIAL KNOWLEDGE [CHAP. XXV 

1803, ELDON, L. C., in Eagleton v. Kingston, 8 Ves. 4i3: "You called a witness, and 
asked whether he had ever seen the party "Tite. If he said he had, whether more or less 
frequently, if ever, that was enough .. " You might call one who had not seen him write 
for twenty years, and if he said he believed it was the "Titing of the person, that evidence 
might go to the jury." 

It is true that one may eyen now be deemed incompetent if, though he 
saw the act of writing done, he in fact formed no idea. of its character;!! that' 
a tendency is perhaps growing to leave the matter to the discretion of the trial 
court;3 and that judges have sometimes e}..llressed dissatisfaction with a rule 
of such blind and unquestioning dogmatism. Nevertheless, the rule is a 
settled one. 

§ 695. Length of Time beforehand. The accepted tradition is also that it 
makes no difference how long it was beforehand that the act of writing was 
observed: 1 . 

183U, WILLIAlIS, J., in Doe d. Mudd v. Suc/,:crmore, 5 A. & E. 720: "Subject to the qualifi
('ation of Lord Eldon [that thcre must have been formed some belief about the "Titingj, which 
seems to be the criterion and to decide the question in each case, I am aware of no rule 
attempting to prescribe the quantity of knowledge which is requisite to enable a witness 
to speak to his belief; what degree of freshness and recency in the correspondence to admit, 
or what antiquity to exclude, may (as the reason of the thing would induce one to expect) 
in vain be looked for. To the jury it must go, in the language of Lord Eldon, from the 
highest to the lowest.'~ 

Here again, modern policy is ignored in the rigidity of a rule which makes 
no allo,vance for dimness of recollection; but it cannot be said that the judi
cial discretion is gh'en, as it ought to be, any limits. 

§ 696. Quantity of Writing seen. The quantity of writing that was seen 
is wholh' immaterial,! It has even been conceded that one who testifies to • 

Varian, 54 N. Y. 400; 1906, Stute v. Fresh- acquaintance with the handwriting of the purty. 
wuter. 30 Utah 442. 85 Pac. 447; 1S(l6, Dig- so that he cun determine with a reasonable 
gins' Estute. G8 Vt. 19S. 3·1 Atl. G06; 1909. degree of certainty whether the writing offered 
State v. Kent, 83 Vt. 28. 74 Atl. 31>9; 1872. is his genuine handwriting"). 
Pepper v. Barnett, 22 Gratt. Va. 406. 31889. Wilson v. Van Leer, 127 Pa. 377, 

The statement that seeing writing once is 17 At!. 1097. 
sufficient hus been repeated' obiter' again and § 695. 1 .tlccord: 1803, Eagleton v. King
ngain, and it would b(' unprofitable to record ston, S Ves. 475. Eldon. L. C. (quoted an/e. 
here each time. § 694); 1910. Murphy v. Murphy. 146 la. 255, 

z 1781. De la Motte's Trial, 21 How. St. 125 N. W. 191 (cited Sliwa, § 694. n.); 1917. 
Tr. 810. Bltller. J., semble; 11;.19. Hopper v. O'Connor's Estnte. 101 Nebr. G17. 164 ~. W. 
Ashley. 15 Aln. 462; 1856, McNair v. Com.. 570 (one who had seen the person's signuture 
26 Pa. 390 (seeing once only suffices. if an "only twice. and this was 20 y('urs or more 
impression of the character of the writing before the trial", not improperl.,· excluded in 
was gained). The following rlliing goes the trial Court's disrretion); 1889. Wilson v. 
rather on the principle of § 570. an/e. that an Vtlll Leer. 127 Pa. 377, 17 Atl. 1097 (threo 
illiterate is not expert enough to testify to times. \,ery long before); 1901, Renshnw v. 
handwriting at fill: 1895, People v. Corey, First National Bank. Tenn. ,63 S. W. 
148 N. Y. 476. 42 N. E. 1066, by a di\'ided 194 (one who saw the handwriting in 1857-60. 
court (an illiterate person who had seen the admitted); 1896, Diggins' Estate. 68 Vt. 198. 
defendant write once and could prnetieully 34 Atl. G96 (onee. 20 ~'ears before. admitted). 
neither read nor write; the testimony rejected, § 696. 1 1907, Rinker v. U. S., 151 Fed. 
on the principle tllat .. before a witness should 755. 760, C. C. A. (wit.ness of "limited ne
be permitted to testify to the handwriting of quaintance" admitted); 18!l1, Gibsoll v. 
another. • . . he should have an intelligent Trowbridge, 96 Ala. 357. 361. 11 So. 365 (one 
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• 

the genuineness of a signature need only have seen the surname written.2 

But it ought to be remembered, by those Courts which have not ruled on the 
foregoing topics, that the unwise liberality of these rules is explainable by the 
history of the law (post, § 19!H). It was the product of a time when this mode' 
of knowledge was the only orthodox one, when even the second mode (' ex 
scriptis oIim "isis ') was just obtaining acceptance, and when the third mode 
(' ex scripto nunc viso ') was not recognized at all; so that the paucity of 
recognized modes of proof upon a subject so common and so important forced 
the judges to concede a looseness in applying the primary and orthodox mode. 
This laxity the Courts of to-day would do well to abandon, now that the stress 
of necessity does not exist. 

§ 697. Writing post litem motam; After-acquired Knowledge. It is ob
vious that one who denies the genuineness of a writing which an opponent 
affirms, or ' vice versa', will be tempted to form his writing to suit his claim 
if he writes after controversy for the purpose of showing the type of his writing. 
It is true that one cannot vary his handwriting entirely at his pleasure; but 
it is safe, as a rule, to accept no testimon~' founded on such specimens; 1 though 
the matter should be left to the trial Court's discretion.2 But no such ob
jection attaches to specimens thus written at the opponent's request, for here 
the opponent in effect takes the risk of the hand being feigned, and waives 
the objection.3 There is, moreover, no objection to testimony based on an 
act of writing subsequent to the date of the disputed writing (if no controversy 
had arisen); 4 the type of writing is always assumed to have been substantially 
the same, an assumption forced, but practically necessary. So, too, the 
knowledge ma~' be acquired after the ·witness saw the. disputed writing, a 
question which becomes important when the original is lost.5 

who .. saw considerable writing of E.... ex.
eluded); 1899. Marchall's Est .• 126 Cal. 95. 58 
Pac. 449 (knowledge of signature alone. suffi
cient); 1893. Salazar t'. Taylor. 18 Colo. 538. 
545. 33 Pac. 369 (bank clerk and attorney. 
who had often seen the party write his name. 
ndlllitted); 1895. Kendall's Ex'r v. Collier. 
97 Ky. 446. 30 S. W. 1002 (sufficient on the 
facts); 1895. Com. v. Hall, 164 Mass. 152. 41 
N. E. 133 (sufficient on tht' facts): 1885. 
State r. Stair. 87 Mo. 273 (sufficicllt on the 
facts); 1902. Stnte v. Hall. 16 S. D. 6. 91 ~. W. 
235 (sufficient on the facts): 1896. Poncin 
~. Furth. 15 Wash. 201. 46 Pac. 241 (sufficient 
on the facts). 

z 1827. Lewis v. Sapio. Moo. &: M. 39. 
Abbott. C. J.; 1849. Smith t'. Walton. 8 Gill. 
Md. 83. Contra. 1817. Powell r. Ford. 2 Stark. 
164. C. C. J. Ellenborough; 1917. Burden tl. 
State. 147 Ga. 412. 94 S. E. 232 (murder; 
witness who had seen defendant .. write one 
word sOllletime before the trial", not admitted 
to prove a signature). 

§ 697. 11890. Dakota 1'. O'Hare. 1 N. D. 
44. 44 N. W. 1003 (since trial begun); 1879, 
Heese 1'. Ree&). 90 Pa. 93 (during trial). 

• 1872. Thompoon t'. Bennett. 22 U. C. C. P. 
393, 401 (testimony based on signatures writ
ten by the nlleged makers in the witness' 
presence expressly to illustrate their hand
writing. received. per Gwynne. J.); 1895. 
Tucker r. Hyatt. 148 Ind. 4il. 42 N. E. 1047 
(the mere'fact not enough to exclude. if nl' abuse 
of Court's discretion appenrs). 

• Compare the analogies of § 2009 and 
§ 2018. post. 

• 1852. Keith 1), Lothrop. 10 Cueh. Mass. 
457; 1902. Ratliff v. Ratliff. 131 N. C. 425. 
42 S. E. 887 (one who J..-new the band after 
1873. allowed to testify to the genuineness of 
a doculllcnt of 1869). 

• Accord: Canada: 1888. Vye 1). Alexander. 
28 N. Br. 89, 95. 117 (witness to the writing 
of a lost document may speak from knowledge 
of the type of handwriting acquired after
wards; .. if he can carry down the Illental illl
pression ..• and apply it to the paper that 
is in question and then produced in court, 
why Illay he not reverse the process and 
apply his knowledge of a paper produced 
in court to the mental impression formed 
in his mind with regard to the first 
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§ 698. Quality of Witness' Opjnion. The witness' belief as to the genu
ineness or non-genuineness of the disputed writing need not be a posith"e or 
unqualified one; it is enough if he " believes" or " thinks" it to be one or 
the other.1 But his belief must be founded solely on the type of handwriting 
as known to him, -- not on the person's moral character or other circum
stances.2 

B. Ex Scriptis oHm Viels (Seeing hWlOn Genuine Documents) 

§ 699. General Principle. The difficulties that arise for this mode of testi
mony are precisely the opposite of those arising under the preceding mode. 
There the second element of knowledge (anie, § 69:3) - namel~', that the 
specimen seen was genuinely written by the person in question gives no 
difficulty, because the ver~: act of writing it was seen, and therefore the wit
ness must necessarily know who wrote the specimen from which his knowl
edge of the type was gained. Here, on the other hand, the document has 
come to the observation of the witness without his seeing any person in the act 
of ,vriting it. Hence the main source of controvers~! is the sufficiency of his 
grounds for believing that the person in question was genuinely the writer. 

Taking up first, then, this element, of his grounds of knowledge of the type, 
the simple question is: Has the witness adequate grounds for believing that 
the writing he observed was that of the person in question? That this is the 
real inquiry, and that in this mode of testimony, as distinguished from the 
preceding one, it is the peculiarly necessary one, has been clearly eAlJounded 
in an early Virginia decision: 

1829, CO.UTER, J., in Rowl'a Adm'x v. Kile'a Adm'T, 1 Leigh 225: "The reason why a 
witness must see another write in order to form an opinion of the character of his hand
writing is not, I apprehend, because seeing the party write gives you a knowledge of the 

paper? "); 1889. Alexander v. Vye. 16 Can. of the lost letter to state that it was in M.'s 
Sup. 501 (foregoing case affirmed) ; hand). 

United Stalcs: 1912. Cochran t'. Stein. 118 That the genuineness of a lost documellt. not 
Minn. 323. 136 N. W. 1037; 1850. Porter v. produced. may be proved by testimony to the 
Wilson. 13 Pa. 646. handwriting. sec post. § 1185. 

Contra: 1910. Murphy I). Murphy. 146 Ia. § 698. I Allte. § 658. posl. §§ 726. 727. 
255. 125 N. W. 191 (here the witnesses had Of course. on the principle of § 055. anle. 
eeen. 15 years before. a letter purporting to be the witness may 1Joinl oui the peculiarities that 
from M .• and material as an admission. but affect his opinion: J.909. Nagle v. Schnadt. 239 
now lost; they were shown three signatures Ill. 595. 88 N. E. 178. 
proved to be M.'s. and testified that the writing 21797. Dacosta I). Pym. Peake N. P. n44 
was the same; this was held improper. on the (the witness said the writing "was like to but 
ground of § 2004.1)081. that lay testimony based he did not think it was the plaintiff's handwrit
on comparison is inadmissible; but the opinion ing. becuuse he knew the plaintiff to be a man 
misses the point that the real reason for that too well acquainted "ith the world to sign such 
rule is that comrJarison may equally well be an account"; Lord Kenyon ruled that the 
made by the jury and hence lay testimony is witness must consider "the character of the 
not needed. and that here the disputed letter handwriting only"). 
was lost. hence the jury would not compare But this is a different thing from testing 
it; the unsoundness of the decision may be them as to the strenuth of their bclief: 1893. 
Been by its result. viz. that. all testimony to the Holmes'll. Goldsmith. 147 U. S. 150. 163. 13. 
lost letter's handwriting was virtually shut Sup. 288 (question to qualified witnesses to 
out. at least. if it be assumed that the wit- handwriting. whether they would act on a note 
nesses were not qualified by the mere perusal as genuine. allowed). 
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character of his hand j he must see the handwriting itself, aftcr the act of writing is per
formed, in order to acquire that knowledge. But when he sees the manual operation 
himself, he knows that the handwriting which he at the same time or afterwards inspects 
is the handwriting of the party. He thus acquires a knowledge ... of a handwriting 
which he knows to be that of a certain individual. •. , Being accustomed to see the 
operation is only full evidence that the writing, which you have thus seen and the charac
ter of which is more or less distinctly impressed on your mind according to circ!Umstances, 
is the character of the wanual writing of that individual. [On the other hand] in the course 
of business and correspondence you acquire an equally perfect knowledge of the hamlwritin9 
of the individual. . " But this writing may ha \'e been performed by the clerk of the person 
in whose name it is j and if so, you have no knowledge of the handwriting of that person, 
though you have of that of his clerk, ... [and the rele\'ancy of such knowledge) would 
be entirely defeated by proof that the letters were written by the clerk, and is weakened 
in proportion to any doubts that may exist whether the party whose handwriting is to be 
proved \\Tote the letters or not." 

This being the reason for the inquir~', there is no special Yirtue in any par
ticular rule as to the nature of the correspondence whether business or 
otherwise , or as to the consequences of the correspondence whether it 
was" acted upon" or not. Kor is it ' a priori' essential that there should 
be mutual correspondence at all. The inquiry concerns the sufficiency of the 
witness' grounds of belief that A was the writer of what the witness received 
under A's name; and this, that, or the other rule must ultimatel~' be tested 

. by this general nature of the inq nir,\': 

1839, BRONSON, J .• in Cunningham v. Bank, 21 Wend. 559: "The authenticity of the 
specimens may be established by presumptive as well as b~' direct e\·idence .. " [After 
giving illustrations], other cases might be mentioned where the circumstances will well 
warrant the inference of authenticity, although there nlay be no direct evidence to that 
effect. But in some way the fact that the specimens are genuine must be satisfactorily 
proved. . .. Standing alone, the fact that the witness has actcd on the letter,~ has no tend
ency to prove them genuine. It only proves, and that merely by inference, that the 
witness believed the letters authentic. His belief is of no importance unless it is founded 
upon some good reason, such a reason as will satisfy the Court and jury as well as the 
witness. Although the fact that the witness has acted on the letters is, when stl'lnding 
alone, of no importance, it may be of great value in a chain of circumstantial evidence." 

The use of this class of testimony is comparath'eb' new; its orthodoxy was 
not established until the last century (post, § 1993). But in the early lead
ing case, Lord Ferrers v. Shirley, decided before the doctrine had become 
entirely orthodox, the principle now to be examined the necessity for ade-
quate ground to believe the genuineness of the letters were clearly brought 
out: 

1731, Lord Ferrers v. Shirley, Fitzgibbon 195: "Amongst other witnesses was called 
one J. J., who would have swore to the hand-writing of one J. Cottington, whose name 
was to the deed [of Robert Earl Ferrel'S] as a witness, because he had seen several let
ters \\Tote by J. Cottington. Thereupon he was asked, whether he had ever the said 
Cottington write j to whieh he answered, that he never did, nor never saw the person tbat 
wrote the said letters j but that his master, to whom the said letters were \\Tote for the 
rent of a part of the estate of the late Earl Robert Ferrel'S, which his said master held. 
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informed him, they were the letters of J. Cottington, the Lord Ferrers' steward, who was 
the person pretended to have attested the deed in question. Hereupon it was objected to 
his testimony, because he cCluld not say with any certainty, whether or no the writer 
of the letters was the same person that attested the deed; for that the ,J. Cottington, 
that was supposed to write the letters, might get some other person to write those very 
letters for him; and the counsel insisted, that in all cases, where a witness would swear 
to the hand-writing, he must he able to say, that he saw such person write. The Court 
rejected the said J. J. because he could not ascertain the identity of the person. But my 
Lord IhnlO:-;'D said, that it is not necessary in all cases that the witness have seen the 
person write, to whose hand hl! swear,;; for where there has been a fixed correspondence 
by letters, and that it can be made out that the party writing such letters is the same man 
that attested a deed, that will entitle a witness to swear to that person's hand, tho' he 
never saw him \\Tite. PAGE, Justice, said, If It subscribing witness to a deed lives in 
the West-Indies, whose hand-writing is to be proved in England, a witness here 
may swear to his hand, by having seen the letters of such person wrote by him 
to his correspondent in England, because under the special circumstances of that 
case, there is no other way, or at least, the difficulty will be great, to prove the 
hand-writing of such subscribing witness. But lilY Lord lh nto:-;'o differed, and 
said, that those special circumstances could not vary the reason of the thing." 

The various circumstan.ees that may be regarded as affording adequate ground 
for such a belief ma~' be grouped under three heads: 

(1) Admissions e:rpressly made to the witness by the person in question; 
(2) implied admissions,' (3) other circll7nstance8. 

§ iOO. (1) Express Admissions as the source of belief. There can be no 
question that an e.rpress achwwledgment by the purporting writer affords 
an adequate ground of belief in the authenticity of the writing received, and 
this is generally accepted.! 

§ 701. (2) Implied Admissions as the source of belief. An implied ad
mission is universally considered as equally satisfactoQ', i.e. any conduct 
which amollnts fo a recognition by the person in question of the genuineness 
of the writing received. There is no fixed test;! perhaps the most accurate 
and most flexible is given in the following passage: 

§ 700. 1 Examples: 1898. Redd t'. State. 65 874 (placing poison in the mail ; persons 
Ark. 475.47 S. W. 119; 1838. State v. Spm,ce. 2 .. familiar with" the party's hand. admitted); 
Harringt. Del. 3-18; 1822. Hammond's Case. D. C. 1\)04. Shaffer r. U. Soo 2-1 D. C. App. 417. 
2 Me. 33; 1860. Woodman v. DaM. 52 Me. 430 (various persons held qualified on the 
9; 1873. Hammond v. Varian. 54 N. Y. 400. facts); N. H. 1873. State v. Hastings. 53 N. 

Unnecessary diseriminations have some- H. -152 (a jailer who had read letters handed 
times been made: 1880. Hynes ~. MI!Dermott. to him by the prisoner as hers and forwarded 
82 N. Y. 52 (possible exclusion becau'e the by him as "such); N. Y. 1821. Johnson 11. 

witness gets the admission expressly for the Daverne, 19 Johns. 136 (where the witneS3 
tria\); 1840. Pope v. Askew. 1 Ired. N. C. 16 had received payment of notes purporting to be 
(exclusion hecause the admission was made those of the signer of the disputed document) ; 
to another than the witness). 1839. Cunningham ~. Bank, 21 Wend. 559, 

§ 701. 1 Example8 of testimony cdmitted: semble (same); N. Car. 1839. 1849, Gordon 
England: 1832, Smith v. Sainsbury. 5 C. &: v. Price. 10 Ired. '387 (" (notesl established in 
P. 196 (where the witness had merely as the mind of the witness to be genuine by the 
<:ounscl seen an affida\;t used by the oppo- fact that they were so treated by the party 
\lent); Canada: 1913. Langle~' v. Joudrey, from time to time. by paying them") ; Pa. 1819, 
~. Se. 13 D. L. R. 5u3 (forgery of two Com. 11. Smith. 6 S. &: R. 571 (where a cashier 
notes; bank manager admitted. through had habitually made payments and received 
whose bank had been negotiated paper receipts from another cashier purporting to be 
given by the parties); United States: Ped. the person in question); Ut. 1906. State v. 
1917. Murray v. U. S .• 4th C. C. A .. 247 Fed. McBride. 30 Utah 422. 85 Pac. 440 (here the 
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1839, BRONSON, J., in Cunningham \'. Bank, 21 Wend. 560: "The acts done in pursu
ance of the letters may be followed by such acts of approval or acknowledgment on the 
part of the supposed author as can only be accounted for on the supposition that he was 
in truth the writer of the letters; and there cl).n be no doubt that in this way, as well as 
by a direct admission, the fact of authenticity may be satisfactorily established." 

§ 702. (3) Exchange of Correspondence: is this sufftcient or must it be 
" acted upon" ? As soon as those sources of belief are reached which do 
not consist in implied admissions, debatable ground appears. The first 
matter to be noticed is that source of belief which rests on the certainty of 

• 
the course of the mails. If A receives a letter purporting to come from B, 
he cannot be allowed to presume, for testimonial purposes, that it was in fact 
written b~' B; this all concede.! But if he writes to Band recei,'es a pur
porting answer from B, intelligently treating the matter and showing an ac
quaintance with facts such as only B could know, is not this sufficient? Here 
the controversy begins: 

(a) A number of judges have been unwilling to accept this source of be
lief; they require something more, and that something is that A's belief shall 
have been further confirmed by sundry events ensuing upon the l~tter or by 

offer was treated as being in effert a comparison 
of specimens; Straup. J .. ('orrectly dissents); 
I'a. 1876, Cody v. Conly, 27 Gratt. 323 (where 
the party had drawn orders on the v.itness 
which the latter paid and the former honored). 

Example3 of testimony excluded: England: 
1826, Greaves v. Hunter, 2 C. & P. 477 (wit
ness to the defendant's hand excluded. who 
had seen" other papers in th<l master's office. 
which were admitted to be of his handwriting 
by the defendant's attorney", and had acted 
on them); 1850, R. v. Crouch, 4 Cox Cr. 163 
(policeman, who had paid money to the de
fendant and obtained a receipt. for the ex
press purpose of informing himself, excluded; 
unsound); U. S. Ill. 1866, Putnam v. Wad
ley, 40 Ill. 346, 348 (witness excluded who had 
seen other documents purporting to be signed 
by defendant, but not shown to have been 
.. recognized as signed" by the defendant); 
1875, Board v. Misenheimer, 78 Ill. 22. 2·1 
(v.itness to a surety's signature, who had merely 
.. examined his signature to his reports as 
guardian" filed in the county clerk's office, 
and had done 80 for the express purpose of 
infori'~:"'g himself, excluded); Kan. 1888, 
Arthur v. Arthur, 38 Kan. 691, 17 Pac. 187 
(witness to a wife's signature. who had seen 
it only on one document hearing a notary's 
certificate of acknowledgment, excluded on the 
facts). 

The following ala/utes aim to cover this 
general principle: Cal. C. C. P. 1872, ~ 194a 
(anyone who has" seen writings pUrporting to 
be his [the author's], upon which he has acted 
or heen charged. and who has thus acquired a 
knowledge of his hbndwriting" is qualified); 
Mont. Rev. C. 1921, § 10591 (like Cal, C. C. P. 

§ 1943); Or. Laws 1920. § 787 (like Cal. 
C. C. p, § Hl43): P. I. C. C. P. 1901. § a:!7 
(like Cal. C. C. P. § 19-13); P. R. Re\·. St. 6: 
C. 1911, § 1458 (like Cal. C. C. P. § 19-13. add
ing after" charged" the clause" or which COII

sists of letters received by the witness in due 
course of mail in re~ponse to letters duly ad
dressed and mailed by him to the suppo~ed 
writer "); 1914, People ~. Marti, 20 P. R. 112 
(E,·id. Act § 90 applied); 1914, Hou$ton 
Packing Co. v. Pagan, L6pez 6: Co., 20 P. R. 
233 (People v. Marti affirmed). 

In Louisiana, the Code provision for proof 
of hand-writing has been held to exclude testi
mony founded on knowledge of the present 
Bort: La. C. C. P. § 325 ("If the defendant 
deny his signature [to a document in the 
pleading] in his answer, or contend that the 
same has been counterfeited, the plaintiff must 
prove the genuineness of such signature either 
by witnesscs who hM'e seen the defe:ndant sign 
the act, or who declare that they know it to be 
his signature because they ha\'e frequently seen 
him write or sign his name"); 1812, Sauve~. 
Dawson, 2 Mart. 20:! (under the old Civil Code, 
testimony was receivable only from one who 
saw the writing executed. or from experts ap
pointed by the Court); 1869. Huddleston ~. 
Coyle, 21 La. An. 148 (under C. C. P. § 325, 
witness speaking from knowledge acquired by 
paying drafts not disputed by the party, ex
cluded): 1869, Leonard's Succession, 21 La. 
An. 523, BCmble (same). 

§ 702. 1 Although that circumstance may 
be sufficient circumstantial evidence that the 
letter was at lea:!t sent by B'B authority: 
POBt, § 2153. 
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A's finding that B has acted upon it. The language of the judges is not uni
form nor definite; but they require at least something lI!-Ore than a ?nere ea;
change of intelligent corresporuience: 2 

1799, KENYOS, L. C. J., in Batchelor v. Honeywood, 2 Esp. 715: "If persons arc in the 
habit of corresponding, and letters are received from one to the other, upon which any 
transaction takes place, that may enable the party to swear to his correspondent's hand
writing." 

1836, Doe d. M1Idd v. Suckcrmore, 5 A. & E. 705; COLERIDGE, J: "[The requirement is 
that) transactions have takcn place between them upon the faith that letters purporting to 
have been "lritten or signed by him have been so written or signed." DEX~I"'X, L. C. ,J.; 
"The letters forming one side of n correspondence do not prove the hand'i\'I'iting because ad
dressed to n particular person; that person's evidence may be requisite to show that 
A had in some wa:-' recognized the letters bearing A's signature, and was therefore prob
ably the individual who wrote them; but this is quite different from a knowledge of the 
hand\\Titing, [i.e. the matter of knowing) whether they proceeded from A or any other." 

1889, C.ull'm;u" ,1., in Phlkhan~ \'. Cac/leU, 77 :'.1ich. 272, 43 N. W. 921: "The mere 
receipt of letters purporting to be from a person ne\'er seen, allll with whom no subsequent 
relations existed which were basco on them as genuine, has no vaue as means of knowl
edge. Where there is no direct knowledge of hand\\'I'iting, there must be something which 
assures the recipient of the letters in a responsible way of their genuineness." 

Two things must be noted about this form of the rule. (1) In the first place, 
it is not clear whether the judges mean that thc required transaction or act 
must involve an implied admission known to be B's or lI1erel~' an implied ad
mission inferred to be his. Thus, if a lettcr purporting to be B's orders a ton 
of coal and it is delinred and then B comes in person and pays for it, the un
plied admission is known to be B's. But suppose, instead, that a check pur
porting to be B's comes b~' mail; or suppose that A receives an offer and or
ders a box of soap from B, and a box of soap then comes in a wagon purport
ing to be B's; these are admissions or recognitions which only purport to be 
B's, and personal observation by A is still lacking. Or suppose that A writes 
to a theatre-clerk inclosing the mone:y for a ticket; the ticket is scnt, with a 
letter of receipt, and A goes to the theatre and is given a seat on the ticket; 

I Accord, with minor variations: 1825, Sanborn. 25 N. H. 110, Eastmnn, J. (" having 
Thorpe~. Gisburne, 2 C. & 1'. 22 (witne~s to the seen genuine signatures or writings of the pt'r
defendant's hand who had "reeeh'cd letters son, ('ither in transacting husincss with him Sl) 

from him, upon which he had at'ted". fr.- that the papers have bct'n acted upon and 
ceived); 1897, Hightower v. Ogletrce. 114 Ala. recognized by him as genuine, or hy an intimatc 
94, 21 So. 934 (one who merely received letters acquaintancc with signatures which ha,'c bcen 
purporting to come from one wbo could not adopted into the ordinary business transactions 
write, not competent to authenticate them); of life "); 1858, Burnham v. Ayer, 36 N. H. 185 
1846. Pate v. People, 8 III. 664; 1847. Woodford (following the preceding casc); 1854, Power v. 
1'. McClenham, 9 111. 89; 1856, l\IcClain t·. Frick, 2 Grant Pa. 307 (not sufficient under the 
Esham, 17 B. Monr. Ky. 146, 155 (one who had circumstances); 1000, State v. Hall. 14 S. D. 
received a letter and answered bllt received 161, 84 N. W. 766 (one receh'ing a letter "in 
no rurther letter, not competent); 1860, due course of mail", excluded); 1894. Flowers 
Chaliee v. Taylor, 3 All. Mass. 601. semble: r. Fletcher, 40 \V. Va. 103,208. E. 871 (a cor-
1873, Nunes v. Perry. 113 Mass. 275 (merely respondence of mere friendship. not invol\'
receiving a letter in care. excluded); 1894, iog business transactions acted upon, insuf
Violet v. Rose, 39 Nebr. 660. 672, 58 N. W. 2H\ ficient). 
{one who had sent and received ami acted Compare the cases cited post, § 2153 (reply-
upon letters, admitted); 1852. Bowman t'. letter received by mail). 
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here is an act done by somebody which indicates the genuineness of the letter, 
but the admission was not necessarily made by the ticket-clerk. Looking 
at the judges' language, we find some prescribing merely "any transaction 
that takes place", or "something which assures the recipient"; while 
others go further and require that B's letter should be "acted upon and 
recognized by him ", or the transactions should haw~ "taken place between 
them", meaning apparently acts by tile person known to .A 1:0 be B, and not 
merely acts by a perSOll probabl~' B. It is impossible to say what are the 
judicial requirements of this doctrine in that respect. 

(2) It has sometimes been supposed (ancl the language of some judicial 
opiuions has naturally induced the error) that the" actinf:' upon" which is 
necessary may be or must be on the part of the Icitness A. This, however, it 
will be seen, is impossible as a· tcst; the" acting upon" which induces the 
faith must alwa~'s ultimatel~' be that of B, the person in question. Thus, if 
a letter purporting to be B's invites an investment, A may" act upon" this 
b~· investing a thousand dollars in the oft'ered enterprise; but the extent of 
A's action, however grcat a faith it shows on A's part, affords no furtller rea
son to us for sanctioning the sources of his belief. If, howc\'er, interest on 
the investment is regularl~' rcech'ed from B's office in other words, if B 
himself appears to have" acted on " A's answer then, but only then, we 
have that sort of action which tends to show the genuineness of the original 
letter purporting to he B's. It must be remembered, then, that the force of 
subsequent transactions as a ground for belief lies not in A's part in them but 
in B's part in them. 

, (b) But the majority of Courts (and this is the orthodox doctrine) prefer 
to be satisfied with something short {If this test, and accept an exchange of 
corre8pondence alone as sufficient to justify belief in genuineness.3 That is, 

3 Accord. with "ariations: ESOLA~'D: Woodstock Iron Co., 83 Ala. 35IJ, 3 So. 36IJ 
(witness admitted who hud mail('d one or morb 
l('tters to C .. directed to his known plaC(~ of 
residence, and recei\'ed replies \lurportin~ to 
come from that plnce ami to be siltned by him) ; 
Colo. ISi4. Kamas Pa{'. n. Co. t'. Miller. 2 
Colo, 442.452.460 (one who had corresponded 
for 18 years "\'lith a person purportin~ to he a 
friend of his youth in Germany, admitted); 
Ga. ISi8. Pearson t'. I1IcDnnieI. 62 Ga. 100 
(bu~iness correspondence. suffieientl; 1809. 
Bruce .". Crews. 3IJ Gn. 544. 54i (a clerk in n 
commercial house who had seen letters pur
porting to come from C .. but not in reply to 
others, held not qualified to C:s handwriting) : 
Ind. 18GO, Clark t·. Wyatt. 15 Ind. 272 ("from 
authentic papers derived in the cour>e of 
business "); 1885, Thomas 1'. State. 103 Ind. 
429. 2 N. E. 808; Ia. 1805. Bullis 1'. Eastoll, 06 
In. 513. GIj N. W. 3IJS; 1907, Kichols & Shppard 
Co. v. Ringler. 135 Ia. 181, 112 N. W, 54:~ 
(testimony has<'d on "correspondence ". ad
mittl'd); J.',1i~h. ISS1. Empire Mfg. Co. r. 

1645. Lord l\1ncguire's Trial. 4 How. St. 'rr. 
653, G85 (" he hath written to me mnny 
letters"); 17G7. Buller, Nisi Prius. 230; I;G3, 
Gould ~. Jones. 1 W. B1. 384. Lord Mansfield; 
1797. Barnes t. Trompowsky, 7 T. R. 265, 
Kenyon, L. C. J .. scmble; 18·t5. O"enston I'. 

Wilson, 2 C. & K. I, Pollock. C. B.; 1849, 
Murieta r. Wolfhazcn, 2 C. & K. iH, semble; 
1909. Turner's CMe. 3 Cr. App. 103, 155 [1910]. 
1 K. B. 346 (documcnt of con~ent signed hy 
Director of Public Prosecutions: "it. is suffi
cient if somehody, for instance, who has been 
in correspondence with the Director of Public 
Prosecutions says' I receh'ed this in ordinary 
course, and I believe it to be signed by thc 
Director of Public Prosecutions.' . .. All 
that the Court say is, that there must be some 
kind of proof of it. but it must not necessarily 
00 proof of somebodY who says, • I have seen 
the gentleman write'. which. in the old-fash
ioned days, lit any ratc. was the technical way 
of proving the signature"). 

1'. Stuart, ·16 Mich. 484, Il N. W. 527 (whl'rc the UNITED STATES: JUa. 1887, Campbell 

1119 



-

§ 702 TESTIMONIAL KNOWLEDGE [CHAP. XXV 

when A writes to B and receives in due course an answer purporting to be 
B's, intelligently dealing with the original letter, the composite data of the 
course of the mails, the accuracy of the directory, the likely.conduct of the 
receiver of a letter, and the improbability of a forger being able to send an 
intelligent answer or series of answers, avail for practical purposes as an ade
quate source of belief. It is of course B's answer to A's letter, and not merely 
a first letter of B (however intelligent), nor an answer by A to it, that can 
have this effect, though this discrimination is not always made: 

1797, KESYO:-l", L. C. J., in Gurey .... Pitt, Peake Add. Cas. 130: "That evidence was ad
mitted on sound principles; \''Jr if, when letters are sent directed to a particular person 
on particular business, nn answer is received in due course, it is a fair presumption that 
the answer was \\Titten by the person whose handwriting it purported to be." 

IS14, ELDm;, L. C., in Wade v. Broughton, 3 Ves. & B. 172: "Where there has been 
correspondence by letters the contents of which are such as to render it probable that 
they were received [by the genuine person], pcrhaps impossible to suppOse the contrary 
that course of correspondence wiII do; anr! that has grown up in modern times." 

IS:J6, Doe v. Sllckermore, 5 A. & E. 727; \VU,U_UIS, .J.: "I averted to an expression 
in frequent use, and which indeed has almost grown into the currency of a proverb upon 
this subject, that the letter or letters' mUll! hare becn actcd upon.' If, however, by this 
expression, it be meant to imply that any business must be transacted, or, in any sense 
of the word, act done, the obser ... ation is \\;thout foundation, for nothing of the sort is neces
sary. . .. Anything, I presume, frum which the identity of the "Titer is established 
may suffice." P.\'ITESON, J. : "The knowledge wily have been acquired by thewitness having 
seen letters or other documents professing to be the handwriting of the party, and having 
afterwards communicated personally with the party upon the contents of those letters or 
documents, or having otherwise acted upon them by written answers producing further 
correspondence or acquiescence by the party in some matter to which the~' relate, or by 
the witness transacting with the party some business tu which they relste, or by any other 
mode of communication between the party and the witness which is the ordinary course 
of the transactions of life induces a reasonable presumption that th~ lettcrs or documents 
were the hand"Titing of the party." 

1820, T.\YLOR, C. J., jT' State v. Allen, 1 Hawks 8: "Thirdly, by n witness who has 
recei ... ed letters from the SUPiloscd "Titer of such a nature as renders it probable that they 
were written by the person from whom they purport to Come. Such evidence is only ad
missible where there is good reason to believe that the letters from which the ,.;tness has 
derived his knowledge were really written by the supposed writer of the paper in question." 

answer" I ha\'e Been letters that came from 
their office: I have had correspondence witb 
them 80 tbat I could know their signaturc", 
was held to show sufficient certainty); J,f~8. 
1866, Southern Exp. Co. v. Thornt-on, 41 Mi8s. 
221; N. J. 1906, State v. Goldstein, 72 N. J. L. 
336, 62 Atl. 1006 (business correspondence 
'I\itb a tenant for three years, held to qualify) ; 
1903, Hoisting Machinery Co. v. Goeller I. 
Work!!. 84 N. J. L. 504, 87 Atl. 331 (one who 
had received letters from J. G. nnd had been 
paid for contracts based on them. admitted): 
N. Y. 1839, Cunningbam v. Bank, 21 Wend. 
559 •• emble: N. C. 1820, State v. Allen. 1 
Hawk!! 9 ("in tbe course of correspondence in 

whicb pertinent answers ha\'c been received ") ; 
1917. Universal Oil & F. Co. v. Burney, 174 
N. C. 382, 93 S. E. 912 (cotton~'le~ contract; 
one who had" received letters fr-Jm him in the 
course of businc~s". admitted); Pa. 1854, 
Shitler v. Bremer, 23 Pa. 413. semble (a school 
teacher receiving nnd acting all written orders 
from a director); 1855. Clark v. Freeman, 25 
Pa. 133; P. R. Rev. St. & C. 1911. § 1458 
(quoted ante. § 701): Tezas: 1885, Ullman v. 
Babcock. 63 Tex. 71; Vt. 1897. Redding II. 

Redding's Est., 69 Vt. 500, 38 At!. 230; Va. 
1829, COlilter, J .. in Rowt's Adm'x v. Kile's 
Adm'r. 1 Leigh 226. 

1120 



• 

§ 650-i21J • 

HANDWRITL'\1G § 702 

The truth is that this course of correspondence may vary in probative value 
according to circumstances, and hence probabl~- the disindination of the 
Courts first mentioned to be satisfied with that alone. The true solution is 
to lea\'e the matter to the trial judge's determination. The necessity for this 
flexibility has been recognized by the Courts in the additional classes of cases 
which are now to be considered. 

§ 703. Clerks familiar wit.h Accounts, Letters, etc. In part involving the 
foregoing doctrine, and yet not made to depend upon it, is a line of precedents 
admitting as qualified a clerk through whose hands his employer's business 
corre.~pondence or other documents have passed and who has thus become 
familiar with what purports to be the hand of a customer or of his employer. I 
There seems to be no requirement that an " acting upon" shall be expressly 
shown; but the doctrine really rests on ti'e quite proper assumption that there 
must have been numerous and convincing acts of the customer or employer 
which have verified the genuineness of the documents. On this probability 
a rule of thumb is based, without requiring special inquiry in each insta-nce. 
The rule is satisfactory enough; it goes to show that the discretion of the 
trial judge should be given great latitude. 

§ i04:. Official Custodians of Predecessor's Records, Family Records. An
other class of persons seem properly to possess safe sources for estimating 
authenticity, though they JIIl\'e not recei\'ed implied admissions from the 
supposed makers, namely, persons who, having the custody of official record~, 
have thus become familiar with the official signature of a predecessor in the 
office, whether of superior or the same gracie, or, haying the custody of family 
record.s, thus obtain familiarity with the handwriting.! The propriety of the 

§ 703. I 18:32. R. v. Slan~y. 5 C. & P.218, person's 'busin~ss correspondence with his 
Tentcrden. L. C. J. (putting the case of a employer); 1831. Hess r. State. 5 Oh. 7 (a 
merchant's clerk who has become acquainted teller in a bank. who had seen correspondence 
with the handwriting of the merchant's corre- of the presi:jent and the cashier). 
epondents); 1884. Re Stambro. 1 Manit. 263. § 704. 1 The witneS!! was admitted. ex-
267 (one who had examined. a~ part of his duty. ccpt as otherwise noted; 
accounts sent in hy an agent. lwld qualified) ; .F.N<lt.4l<D: 1767, Buller. Nisi PriuH. 236; 
1900. Tyler~. Mutual D. M. Co .• Ii D. C. App. 1762. Gould r. Jones. 1 W. Bl. 384; 1818. 
85. 93 (the manager of r. mesgenger office. who Randolph r. Gordon. 5 Price 31 i (where the 
had seen telegrams and receipt tickets pur- witness was rejected because his right to IIssume 
porting to be signed by Mr. & Mrs. T. and had the genuineness of the probllted will. which he 
had correspondence with them. allowed to had taken as a standard. did not sufficiently 
testify to their signatures); 1850. Com. r. appear) ; 1820. Taylor '0. Cook. 8 id. 652 
Webster, 5 Cush. ~lnss. 300. Bemis' Rep. 197. (wh~re the old registers taken as the standard 
208 (a ,vriting-master who as such had written were presumably genuine); 1824. Doc r. 
diplomas was admitted to speak of the hand- Tan·er. R. & Moo. 143. 3cmblc; 1843. Fitz
writing of the defendant. whose signature he walter Peerage Case. 10 CI. &: F. 193 (a family 
bad seen appended to the diplomas of the solicitor wbo bad gained his knowledge by 
college in which the defendant was an in- repeated perusals 0; the family title-deeds. etc .• 
structor: Shaw. C. J .... p:\pers have passed kept by him and examined in the course of the 
under his notice. in a business or official capac- business); 1844. R. t. Barber. 1 C. &: K. 436 
ity which have given him Do long and familiar (possessor of old documents); 1847. Doe 1). 

acquaintance with the defendant's handwrit- Davies. 10 Q. n. 324 (where a parish-clerk 
ing"); 1847. Reyburn v. BeloW. 10 Mo. 598 testified to a clergyman's marriage-certificate 
(a clerk thr.)ugh who~e hands letters came): signature through having seen the same eig-
1801. Titford v. Knott. 2 .rohns. Cas. N. Y. nature at various places in the marriage-
21-1 (a clerk who had become familiur with the regi~ter; it was asaumed that a necessity must 
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place of custody and the general reliance upon the documents for legal, mer
cantile, and family purposes, are a. sufficient ground for belief in authenticity: 

1836, DEN~IAN, L. C. J., in Doe d. Mudd \'. Suckermore, 5 A. & E. i40: "In ancient docu
ments, knowledge of an officer's handwriting is frequently obtninerl by an observation of his 
signature to papers which he would be called upon officially to sign j and a witness speak-

exist, such as the probable death of the cu- Watts 209, 218 (admitting a witness who as 
rate). surveyor-general had often acted upon docu-

UNITED STATES: Fcdcral: 1870, Rogers v. ments purporting to be signed by the person 
Ritter, 12 Wall. 320 (a keeper of records); in question as clerk in the receiver-general's 
1899, U. S. v. Ortiz, 176 U. S. 422, 20 Sup. 466 office; but the transactions were ancient); 
(one employed for many years as clerk, trnnB- 18·18, Sweigart 11. Richards, 8 Pa. 439 (accepting 
lator, and custodian of Spanish and Mexican testimony of an official of the land-office, 
archives, held sufficiently acquainted with the who had there seen sun'eys, etc., of a deceased 
signatures of a Mexican Governor and Secre- official surveyor; also accepting a son who had 
tary of 1846 as occurring in those archives) ; seen his father's writing in the family Bible and 
Jllabama: 1896. White v. Tolliver, 110 Ala. in letters possessed by hiB mother; here the 
300, 20 So. 97 (one. who had merely seen Court seems to make it a condition that living 
writing "purporting" to be A.'s, excluded): witnesses who have seen the person wlite 
Connecticut: 1901, Hamilton v. Smith, 74 cannot be had; and also applies to this sort of 
Conn. 374, 50 Atl. 884 (surveyor, fanliliar by testimony the Pennsylvania rule of comparison 
experience with all the maps in a town-clerk's of documents (p08/, § 2013) that the testimony 
office and with their premises, allowed to mllst be of those who have sern the person 
testify to the handwriting of one H., whose write, or else evidence of equal authority); 
signature was on many of the maps); Florida: South Carolina: 1822, Cantey II. Platt, McCord 
1905, Wooldridge v. State, 49 Fla. 137, 38 So. 26 (instruments purporting to be signed by a 
3 (a member of a school board who had often decensed surveyor-general: the antiquity of the 
seen the superintendent's handwriting on writing, and consequent lack of witnesses who 
warrants, held qualified); Georgia: 190·1, had seen the person writ~. being the special 
Gress Lumber Co. v. Georgia P. S. Co., 120 condition of admission); 1911, Nicholson v. 
Ga. 751. 48 S. E. 115 (clerk of a city council, Eureka L. Co., 156 S. C. 59. 72 S. E. 86 (grand-
who had many times seen the signature of O. son haying custody of grandfather's documents. 
ill the minutes of the cit~· council, in former admitted); Teras: 1905. Whitaker v. Thayer, 
years, held not qualified to O.'s signature; 38 Tex. Ciy. App. 537. 80 S. W. 364 (deceased 
whollY erroneous; none of the cases on this deputy-clerk's writing in a land-office. proved 
part of the doctrine arc considered); M ary- by the officer); Utah: 1892. Tucker v. Kellogg. 
land: 1849, Smith v. Walton, 8 Gill 86; New 8 Utah 11,12,28 Pac. 870 (administrator held 
York: 1832, Jackson v. Brooks, 8 Wend. qualified by seeing signatures on paid checks 
431, 15 Wend. 112 (old deeds kept in the wit- by the intestate found among his papers after 
ness' custody); 18·17, Willson r. Betts, 4 Denio death): West l'iroillia: 1919, Johnoon v. Bee, 
205, 214 (signature to court documents by 84 W. Va. 532, 100 S. E. 486 (letters written 
judge and clerk deceased, the witness not by a party to her daughter, in childhood, pre-
being the custodian); North Caroli7la: 1820, served by her for sentimental reasons, and 
State v. Allen, 1 Hawks 9, semble (" ancic:nt frequently perused by the grandchildren; the 
authentic documents"); 1887, Tuttle v. latter held qualified; clerk of a county court, 
Rainey, 98 N. C. 514, 4 S. E. 475 (where the familiar with recorded deeds purporting to be 
witness had seen many letters from the ,vriter, by the party, and dating back some 30 years, 
his uncle, to his father, dealing with private held qualified). 
family matters and a photograph of the uncle, Compare the cases ~ited post, § 2158 (official 
subscribed by him, had been pUblicly kept in custody as circumstantial evidence of genuine-
thefamily; admitted); 1895,Jarvisv. Vander- ness). 
ford, 116 N. C. 147, 21 S. E. 302 (seeing old The following rulings on signaturea formerlY 
documents in one's possession, apparently used to frank leltCT8 must be considered frl)m 
forgotten; excluded); Penn8111~ania: 1826, the point of view of the present principle: 
Vickroy v. Skelley, 14 S. & R. 373 (a deputy 1797, Carey v. Pitt, Peake Add. Cas. 130, 
county-surveyor, who had seen the writing Kenyon, L. C. J. (eXcluding a post-offica in-
of a former surveyor; this mode of knowledge spector who had merely seen in his business 
was decla~ed not admissible without corrobora- franks purporting, but not proved, to be the 
tioD, "except in case of public officers, who havo defendant's); 1799, Batchelor v. Honeywood. 
been so long dead that better proof could not 2 Esp. 715 (excluding a post-office inspector 
be expected", and here it was not shown that who had passed Lord T.'5 franks but had never 
witnesses who had seen him write were not seen Lord T. write nor ever received any 
etill alive); 1836, Goddard II. Groninger, 5 acknowledgment of their genuineness). 
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ing from that knowledge may give an opinion whether any particular writing was made by 
the same person." 

1820, TA.YLOR, C. J., in State v. Allen, 1 Hawks 9: "The only methods of proving the 
handwriting of a person, sanctioned by law, arc: •.. Fourthly, When a v.itness has be
come acquainted with his manner of signing his name by inspecting other ancient writ.ings 
bearing the same signature and which have been regarded and preserved as authentic 
docllments. This mode of proof is confined to ancient writings, and is admitted as being 
the best the nature of the case "ill allow." 

1874. McKINSTRY. J., in Sill v. Reese, 47 Cal. 344 (the witness was custodian of the 
Mexican archives in California and had consulted several hundred documents bearing the 
signature of the person in question): "If it can be assumed that the Mexican archives in 
the Surveyor General's office are genuine, the man who has read these archives and fa
miliarized himself with the official signatures, several hundred in number. of the person 
whose signature is the subjcct of inquiry, has certainly as much knowledge of that person's 
handwriting as one who has received letters or bills purporting to be in the handwriting 
of a party whom he has never seen. . ., These documents and records have remained 
continuously in official custody, and although it is not impossible that in some instances 
forged papers have been surreptitiously or corruptly placed among them, the presumption 
that officers have done their duty in preventing such frauds applies. . ., There can be 
little danger in assuming the genuineness of the signatures from which the witness ac
quired his knowledge for a collateral purpose like that under consideration." 

Upon two points under this principle the law can hardl~' he said to he settled: 
(1) whether the witness must he the cll.~todian of the standard-document; 
(2) whether the documents must be ancient. The rulings of the 1700s an
swered the former question usually in the negative, the latter in the affirma
tive. But there is reason to-day to lay down precisely the opposite rule. 
(1) The witness has usually no good ground for lleliedng in the authenticity 
of the documents unless he has in some way had charge of them and found 
them genuine by testing them - as, a surve~'or in charge of his predecessor's 
sun'eys, or a family-solicitor in charge of the family's title-deeds. In general, 
some kind of familiar use would at least be necessary for the witness. (2) The 
traditional phrase is usually "ancient documents"; but it does not seem 
essential on principle that the documents should have been of a past genera
tion or their author be deceased. A successor in public office or a member 
of a family may have the requisite knowledge of genuineness without either 
of these facts appearing. They should he no more esse!ltial here than they 
are in the case of knowledge resting on correspondence (ante, § 702) I for which 
it is no longer (though it was at first) considered necessary that the corre
spondent should be abroad or deceased. The truth is that the limitation to 
ancient documents is a perpetuation of an historical anomaly.2 It was an 
extension, based on necessit~·, of the original class' ex visu scriptionis '; and 
it is to this that we owe the phrases in the judicial opinions allowing the tes
timony only from ancient documents. Today, when testimony' ex script is 

s 1767. Buller, Nisi Prius, 236: "In general Writing makes it impossible for any living 
Cases, the Witness should have gained his Witness to swear he eYer saw the Party write" : 
knowledge from having s~en the Party write: ao also in 1785. WiIlis~. Singer. Suppl. Viner's 
but under 80me Circumstances that is not A hr. .. Eyidence" T. b, 48. The history is 
neccS8ary •... 80 where the Antiquity of the cX3mined posl, ~ 1993. 
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olim vir-is' stands on an equal footing with testimony 'ex visu scriptionis', 
there I:, no pr,)pr!'!t~· in keeping up the old limitation to ancient writings or to 
\\Titings 0: iL <i:c'(~f'ased official or family-member. 

§ 705. Bank Notes and other Paper Money. The present principle in
volves peculiar considerations when the issue concerns the genuineness of a 
bank-note or other paper money. To qualify under the general principle (ante, 
§ 693), the witness must be familiar with the genuine notes of the same t~'pe, 
so as to be able to judge of the one in issue. This familiarity he claims be
cause he has seen many of the genuine notes of that class. But how can he 
know that the notes he has seen were in fact genuine ones? There are several 
possible grounds on which he may base his confidence. 

(1) Some Courts have thought it sufficient if he has merely received and 
pM,Ycd au-ay the notes from time to time.! These Courts, JlOwever, seem to 
be thinking only of his having seen enough specimens to gain a clear impres
sion of the general style, and to be forgetting the necessity of his having had 
some indication of their genuineness. 

(2) Other Courts have been satisfied when it appeared further that the 
notes so dealt with had pa.ssed current and been reputed a.s genuine. This is 
a step towards recognizing that necessity, but it rests on no definite theory.2 

(3) The strictest requirement, and the only one which is justifiable in 
theory, is that none of the notes thus received and passed should have been re
turned to the witness as counterfeit. This does not necessaril~' imply an ad
mission of genuineness by the alleged issuers (ante, § 701). It rests on the 
fact t.hat until the note has gone back to its alleged issuer there can be no fair 
certainty of its genuineness, since other persons receiving it may be equall~' 
deceived with the witness. H, then, sufficient time has elapsed for a fair num
ber of the notes to be re-presented at the alleged issuer's, and none have been 
returned to the witness, the great probability is that the alleged issuer has 
treated them as genuine; and anything short of this is insufficient: 

1824, TAYLOR, C. J .• in State v. Candler. 3 Hawks 393. 400: "It appears to me that 
the witness' knowledge of the handwriting. acquired in the way he describes. is as much 
to be relied upon as if derived from a correspondence. and approaches nearly to that ob
tained from having seen the party write. It is scarcely possible. in the nature of things, 
that if any of the notes received by the witness throughout so long a period had been counter
feit, they should not have been returned. Their not returning shows their genuineness." 3 

• 705. I 1823, Com. 11. Carey. 2 Pick. Mass. 
48 (officers of a bank who had received and 
paid out bank notes. to testify to signatures of 
president and cashier on the notes of another 
bank); 1851. State ». Check. 13 Ired. N. C. 
120 (persons" who habituallY receive and pass 
the notcs of a bank for a long course of time. 
80 as to become thoroughly acquainted with 
them "); 1830. Martin 1>. Com .• 2 Leigh Va. 
745 (bank-notes provable by "persons well 
acquainted with the notes of the bank". not 
neoo88arily by an officer of the bank). 

,efllble (but here the witnesses were ali!O ex
perts in paper money); 1831. State o. Carr, 
5 id. 373. 

, Approved: 1844. State ~. Harris. 5 Ired. 
N. C. 291; 1851. State 1>. Cheek. 13 id. 120 
(which also laid down. without distinction. the 
le83 strict rule just preceding; sec note 1. 
tupra). 

The Candler case (quoted supra) practically 
overruled U. S. 11. Holtsclaw. 2 Haywood N. C. 
379 (1805). where the fact of frequent dealings 
witb bank-bills was held sufficient for testify-

I 1822. Furber 11. Hilliard. 2 N. H. 483 ing to the genuineness of the sisnatures. and 
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(4) The witness' source of knowledge may also be (but need not be) an 
admusion, express or implied (ante, §§ 700, 701), by the alleged issuer of the 
notes.· Moreover, one may acquire a knowledge of the type of note from the 
material, color, design, and the like, apart from the signature; hence testimony 
to genuineness may be founded on a knowledge of these indicia without refer
ence to the character of the signature.5 Such witnesses will, however, usually 
be experts in the narrow sense, i.e. persons testifying ( ex scripto nunc viso.' 
The requirement of expertness, as applied to the present subject, has already 
been considered (ante, § 570). 

§ 706. Relative Value of foregoing Kjnds of Knowledge. Since the enact
ment of modern statutes permitting testimony by experts ( ex scripto nunc 
viso ' (If comparison of hands", in the narrow sense), all the t!stablished com
mon-law kinds of knowledge are of course still proper, when they are available.1 

It has been suggested that where a lost instrument is to be authenticated, 
knowledge of one of the weaker sorts is not admissible;2 but this seems a 
consideration which should affect only the weight of evidence required for 
final decision.3 

§ 707. of Specimens; Writings Post Litem Motam. Little or no 
question ever arises as to the sufficiency of the specimens in themselves to 
furnish an adequate knowledge of the type of writing, i.e. the number of speci
mens received, the distance of time when they were received, or the quantity 
of the person's writing contained in them. The liberal rules applied on these 
points under the foregoing mode of knowledge (ante, §§ 694-(97) seem to 
have been accepted here without question.1 

also practically overruled the Allen case (infra) 
so far as the latter intimated that nothing 
short of correspondence ~ith the signers would 
suffice. 

A singular decision is the following: 1895. 
Kend!l\l's Ex'r v. Collier. 9i Ky. 446. 30 S. W. 
1002 (a bank officer. who had already examined 
and discounted as genuine a note whose genu
ineness was disputed. was not allowed to state 
these facts as bearing on the strength of his 
belief that the note was genuine; there is no 
good reason for this ruling; compare § 698. 
an/e) • 

• 1859, Johnson ». Stat.o, 35 Ala. 378 (bank
bill credited by hank; here the witness was 
also somewhat expert as to detecting counter
feits); 1820. State ». Allen. 1 Hawks N. C. 6 
(here it did not expressly appear. as in State v. 
Candler. that the notes had been passed and 
not returned); 1842. Allen v. State, 3 Humph. 
Tenn. 367 (receiving from and paying to a 
bank its notes). 

11851, Johnson v. State. 2 Ind. 654; 1859, 
Jones 11. Fineb, 137 Mi8ll. 468; 1805, U. S. 1'. 
Holtsclaw, 2 HayWood N. C. 379. aemble (on 
this point. this case is not to be regarded as 
having been o\'erruled by State t'. Candler, 
aupra); 1842, Allen D. State, 3 Humph. Tenn. 
368. 

§ 706. 11890. McKay v. Lasher. 121 N. Y. 
482, 24 N. E. ill. As to their relative weight, 
consult the treatises of Mr. Osborn (cited 
ante. § 693). 

t In Porter v. Wilsoll, 13 Pa. 646 (1850), the 
Court declined to hold that a knowledge ac
quired after seeing the lost instrunlent would 
be illsuffi~ient (ante. § 697); but did rule thllt 
the knowledge must be positive, "nothing 
short of seeing the party write or an acknowl
edgment distinctly and clearly made by the 
party himself"; but it is not dear how rar the 
Court regarded this as limiting the ordinary 
qualification gained by correspondence. 

• It was also at one time thought that the 
person !Chose hand IL'lU alleged to be/oroed must 
ir available be first ~.alled. or may alone be 
called. and in particular. that the officer 0/ 0 

bank. if available, is alone competent to testify 
to the genuineness of his signature on its note~. 
But this notion soon disappeared. sometimes by 
express statute; persons having the knowledge 
required in other cases are of course equally 
competent; 1830. State 11. Hooper. Baile)' S. C. 
39. and cases and statutes collected poBl, t 1339 
(preferred witne88es). 

§ 707. 1 A few casual rulinlli8 are to 00 
found: 1853. McKonkey v. Gaylord. 1 Jonea 
L. 94 (knowledge of sianature oDly, acquired 
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§ 708 TESTIMONIAL KNOWLEDGE [CHAP. XXV 

§ 708. Other Principles affecting Handwriting, distinguished. In theory 
any person able to read and write is sufficiently qualified, as to expert ca1)acity, 
to form an opinion of handwriting (ante, § 570), though perhaps special con
siderations apply to the proof of bank-notes and other paper-money (ante, 
§ 570). The testimony of " experts" in the narrow sense is affected by the 
Opinion rule,' and the question is a different one according as their testimony 
goes to the comparison of handwriting (post, §§ 2008-2015) or merely to the 
appearance of ink, paper, or other materials, with regard to dates, erasures, 
alteration, and the like (post, §§ 2023-2027). The use of specimens exhibited 
to the jury involves also the Opinion rule (post, §§ 2016-2021). 

The expert, however, like other witnesses, must base his knowledge of the 
particular hand upon specimens observed by him; and the application of the 
present principle to that situation remains now to be noticed. 

C. Ex Scripta nunc Visa, or Ex Comparatione Scriptorum 
(Expert's Comparison of Specimens) 

§ 709. General Principle. 1. Where the witness does not testify from 
sight of the person writing (ante, § 694) or from writings received or possessed 
before the litigation and independently of it (ante, § 699), he may still acquire 
knowledge of the type of writing by a special examination of specimens ex
pressly laid before him by others. Now the essence of the difference (so far 
as the present principle of Knowledge is concerned) between this and the 
other modes is simply a difference in the grounds of belief in the genuineness 
of the specimens. The witness who saw the act of writing has a sufficient 
ground of belief in his sight of the person in the act. The witness who re
ceived letters, or was custodian of records, had a sufficient ground in other 
circumstances, often consisting in admissions made to him by the person in 
question. But in this third mode, both of these grounds of belief are lacking. 

Yet they must be supplied in some way. An opinion of the type of writing 
cannot be worth listening to unless the specimens examined appear to"have 
been, with fair probability at least, genuinely those of the person in question. 
How this may be done, and what difficulties thus arise, can be examined pres
ently. The important truth is that, apart from this, the theory of all three 
modes is identical; i.e. the witness must have knowledge of the type of hand
writing, this knowledge must come from an adequate consideration of speci
mens, and these specimens must appear to be genuinely those of the person 
to whom they are attributed. 

That the process is always the same, and that the theory of the witness' 

by correspondence, is sufficient for identifying 
a signature; this would seem to be a proper 
rule to follow to-day fur correspondence done 
in tYpewriting with the autograph signature 
only}; 1850, Purter 1). Wilson, 13 Pa. 646 (a 
correspondence after the date of the disputed 
document is sufficient). 

As to correspondence 'post litem motam', 
it may well be not an unfair specimen; this 
should be entirely in the trial Court's discre-

• 
tUlD. 

Compare U 2009. 2018, pool. 
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§§ 650-721) HANDWRITING §709 

knowledge of handwriting is identical for all modes, has often and clearly been 
pointed out by the Courts: 

1822, Sir J. NICHOLL, in Saph v. Ath'nsoll, 1 Add. 122, 216: "All evidence as to the 
handwriting of any party is the mere statement of an opinion formed by the witness, on 
comparing a writing said to be his [the author's], with some standard." 

1836, Doe d. Mudd v. SuckeTlTtore, 5 A. & E. 705; COLEHIDGE, J.: "On either supposition 
llay or expert], the witness is supposed to have rcceh'ed into his mind an impression, not so 
much of the manner in which the writer has formed the letter;; in the particular instance3, 
as of the general character of his handwriting; and he is called on to speak as to the \\Titing 
in question by reference to a standard ~o formed in his mind." D~;:-m .... :\, L. C. J.: "I 
must fairly say that I think the s~'llogism complete. Opinion is evidence of hand\\Titing, 
where it is founded on knowledge obtained from inspection of documents proved to be "\\Tit
ten by the same party. The [expert] opinion tendered here was founded on stich knowledge." 

1842, GUEEN, J., in Allen v. State, 3 Humph. 368: "All that the rule of law contended 
for requires is that a witness who is called to prove handwriting shall be able to: show that 
he has had such means of knowledge as to furnish a reasonable presnmption that he is 
qualified to form an opinion on the subject. And the opportunit~· of acquiring such knowl
edge, mentioned in the books on evidence such as having seen the party write, lun-ing 
corresponded with him, or seen writings acknowledged by him to be genuine are only 
illustrations of the principle, and are not to be understood as the only means whereby such 
knowledge can be acquired. If other means of knowledge, in the view of reason and common 
sense, will equally afford it, there can be no reason why the statement of such means of in
formation shall not be held to be sufficient." 

1860, HICE, J., in Woodman v. Dana, 52 Me. 13: "It is contended that all opinion 
based upon previous knowledge of or acquaintance with hand\\Titing is in reality only 
the result of comparison, and of comparison made under much more unfavorable circum
stances than when the admitted or proved specimens are brought in juxtaposition with 
that which is controverted; that in one case [of lay testimony] the image of the stand
ard specimen, as it exists in the mind, is compared with the controverted specimen in 
the hand of the witness; while in the other [of expert testimony] the standard is before 
the eye of the witness and placed side by side with that which is contested; that in the 
former the characteristics of the standard are necessarily indistinct, shadowy, and uncer
tain, while in the latter they show out in all the distinctness of visible character .... 
In a certain sense the position of the counsel for the plaintiff is undoubtedly ·correct. ' All 
evidence of handwriting', says Mr. Greenleaf, in his work on Evidence, 'except where 
the "\\itness saw the [disputed] document \\Titten, is in the nature of comparison. It is 
the belief which the witness entertains upon comparing the\\Titing in question with its exem
plar in the mind derived from some previous knowledge.''' 

1874, MOSES, C. J., in Bennett v. Mathewe." 5 S. C. 484: "They both depend on the same 
faculty, that of bringing into actual application impressions made on the mind, in the 
one case weakened by time, and in the other more vivid and lively because of more recent 
existence. One [the lay witness] recollects because he has seen the admitted writing beCore 
and can tllerefore now speak of its similarity with the one in question; the other [the expert 
witness] because by examining the admitted \\Titing he has a present impression which he 
at once makes the standard of his comparison." 1 

2. So far, then, as concerns the theorr of the testimonial knowledge, the 
only difference, for eX'Pert testimony, consists in the mode of supplying that 
certainty of genuineness of specimens which in the other two cases rests on 

§ 709. 1 So also the following opinions: 1850. Hitchcock, C. J., in Hicks I). Person, 19 
Oh. 441; 1830, State I). Hooper, Bailey S. C. 42. 
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§ 709 TESTIMONIAL KNOWLEDGE [CHAP. LXV 

the personal knowledge of the witness himself. How may this be done and 
what difficulties and rules arise in doing it? 

(a) It is obvious, first, that as the expert witness does not and cannot offer 
his own knowledge of the genuineness of the specimens, this element must 
be made to appear by other persons' evidence. There are three conceivable 
ways: (1) By an admission in the pleadings or before the court; (2) By testi
mony directed to the judge, in the nature of ordinary proof preliminary to the 
admission of any piece of evidence and calling for the judge's decision only; 
(3) By testimony directed to the jury, like all ordinary evidence, the jury, 
on retiring, to use the witness' opinion if the hypothesis of genuinell ~ss is 
proved, and to discard it, like other hypothetical testimony (ante, §§ 672, 
680), if the hypothesis is not proved. Now under the second and the third 
modes, but particularly the third, the objection of Confusion of Issues im
mediately arises; and it is from that point of view mainly that the argument 
has been made against this kind of testimony to handwriting. 

(b) There is, however, another consideration, also based on the present 
principle, i.e. that of the adequacy of the witness' sources of knowledge. The 
witness to the type of handwriting must have formed in his mind a standard 
based on the observation of specimens; and the inquiry must naturally be 
mude (ante, §§ 694-698) whether the specimens he has seen have been suffi
cient in number and in quality. It has been seen that the first sort of witness 
-' ex visu scriptionis ' is liberally treated as to the number of specimens 
seen, while specimens written after litigation begun are in general not ac
ceptable as sources of his belief. It has been seen also (ante, § 707) that 
for the second sort of witness 'ex scriptis olim visis' there is still no 
objection raised on the score of the number of specimens, while specimens 
written after litigation begun may equally be open to objection. Now the 
same questions must come for settlement in dealing with the third kind of 
witness, the expert. His sources of belief may be objected to (1) because 
the specimens laid before him are not sufficient in number, or (2) Because 
they have been selected unfairly, for thc purpose of aiding a particular view. 

Thus the rules for expert testimony based on specimens are largely gov
erned by the present principle of Knowledge. But the Opinion rule, ex
cluding lay testimop..v under certain circumstances, also has a bearing; and 
the direct submission of specimens to the jury involves still other principles. 
The precedents and rules are thus so intertwined that it is impracticable to 
deal with them in this place; and they are most conveniently examined in de
tail under the Opinion rule (post, §§ 1991-2021). 

5. Value 

§ 711. General Principle. The judicial rulings upon a witness' qualifica
tions to testif~ to Value are difficult to classify, because the Court is often 
called upon to decide at the same time three distinct questions, namely, 
(1) the experiential capacity of the witness, (2) his knmoledge of the standard 
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of value, and (3) his knowledge of the object to he valued. The theory of 
the first of these has already been examined (a.nte, §§ 558, 567). The theory 
of the second and the third (explained ante, § 653) rests upon the peculiar na
ture of the idea of Value, which calls for two acquirements in every wit
ness, namely, knowledge of the class or standard of values, and ac
quaintance with the object which is to be put into the class or tested by 
the standard. In a great many rulings no means is given us of know
ing whether the Court, in accepting or rejecting the witness, is doing 
so on the principle of Experiential Qualifications or on the principle 
of Knowledge. To some extent, thp.n, mere rules of thumb must suf
fice; but some effort must be made to examine the decisions accord
ing to the principles involved. They ma~' be arranged in four groups: 

1. Whether special experience is necessary in estimating values, or whether 
merely ordinar~' e:~:perience suffices; 

2. What tests are proper for decidi~g whether an adequate lmowledge 
oj'the value-sta.ndard exists; 

3. How far acquaintance with tile object to be valued is necessary; 
4. Miscellaneous topics. 
§ 712. (1) Experiential Qualifications. The question here is whether (on 

the principle of § 556, ante) the cultivation of the judgment by special experi
ence is necessary before one can be permitted to form and express an opinion 
upon values. It is here assumed provisionally that the witness possesses 
adequate knowledge or opportunity for knowledge of the facts; the doubt 
is whether in addition a special cultivation of the judgment is necessary 
before attempting to interpret those facts. For example, a merchant has 
had constant occasion during many ~'ears to employ lawyers; ma~' he, on 
that basis alone, attempt to draw conclusions as to the value of legal services? 
A lawyer has for two years lived in a metropolitan suburb; may he, merely 
from knowing what he paid and what others have paid for land in the neigh
borhood, attempt to form estimates of land values in the suburb? 

Two things are obvious: first, that the answer may be different for differ
ent things to be valued; and, next, that the answer may depend largely on 
the conditions by which the .... alue is determined in commercial usage. Where 
the exchange of articles has reached such a degree of organization and con-
trol that at a particular place the rate is clearly settled by the processes of 
trade and clearly communicated by an accepted mode as in a stock or pro
duce exchange it is easy to see that any person, by going to the proper 
source and possessing himself of the facts, may acquire It fairly satisfactory 
estimate of value, withol;'; having had previous special training. Where, 
on the other hand, circumstances of casual occurrence, of uncertain influence, 
and of wide range, may importantly affect that economic attitude of the 
community which we call value as in medical and legal services' ,it ma.y 
be out of the question for anyone to form an opinion who is not qualified by 
special e~-perience to interpret the facts he has observed. 
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§ 712 TESTIMONIAL KNOWLEDGE 
• 

[CHAP. XXV 

The general tendcncy of the Courts, howcycr, is towards a broad principle 
that 1W special training or occupation i.~ necessary to enable one to estimate values. 
Perhaps no Court has attempted to enforce such a rule as unvarying; cer
tainly no Court could wisely do so. Nevcrthelcss, there are frequent utter
ances pointing to the broad principle that, in general, knowledge alone is 
necessary.l The practical effcct may be said to be that Courts will prefer to 
require no special training, cxcept where it seems to be clearly essential. 

Even where concrete rules arc laid down for various kinds of values, there 
is little or no distinction taken between the doctrine of EJI."periential Qualifi
cations and the doctrine of Knowledge; i.e. when a Court rules that a wit
ness to land "alues must be a dealer in real estate, the Court does not neces
sarily mean that a dealer's experience is necessary to give experiential quali
fications; it may be required merely to gh'e adcquatc knowledge of the facts 
of value. All that is given us is a rule of thumb only. Hence, it is practically 
usrless to attcmpt to distinguish the principles; and the rulings may best be 
placed together (in the following sections). 

§ 71:3. (2) Knowledge of Value-standard; wha.t tests are proper'? A 
knowledge of the general "alue-standard of the class of things in qucstion is 
of cOllrse cssential (ante, § 05:3). The difficult question is to determine tests 
for the various grades and modes of knowledge. The most practical arrange
ment of the rulings is to consider them first as applied to the various kinds 
of things to be "alued, and then to notice certain general questions arising 
fot' all kinds of ntlllcs alike. It must be repented that iu any case we are here 
dealing mainly with mere rules of thumb. 

§ il.!. Same: Land-value. (1) :Must the witness be by occupation a 
dealer in laml? The Courts unanimously and sensibh' answer this in the • • 
negative.l 

§ 712. 11890, Montana R. Co. r. Warren, 1895, Pike 1'. Chicago. 155 Ill. GM, 40 N. E. 
137 F. S. :35:1, 11 Sup. 9(j; Ala. § :39GO (" Direct 5G;; (but compare the following; 18Rl, Green 
testimony as t<> the market value is in the v. Chicago, !l7 TIl. :372. "whose business in life 
nature of opinion e,.jden~e. One need not be nn has afforded them opportunitie~ of acquiring 
('xpert or de:!ler in the article, hut may testify information and of judging accurately upon the 
IL~ to ,·rllue. if he has had an opl'nrtunit~· for quc8tinn "); Kan. 1888. Lawrence & 'V\ R. Co. 
forming a correct opinion"); Ga. Code 1910, 1'. Hawk, 39 Kan. MO. 18 Pac. 94:3; 1889. 
~ 5~;5 (J\epd not be ":m cxpert or dealer in the Kansas Cit~· & S. 'V. H. Co. r. Ehret. 41 Kan. 
article"): 1885. Central R. Co. v. Wolff. 74 Ga. 26, 20 Pa~. 5:38; Kansas Cit~· & S. W. R. Co. 
/lfiu (it suffices" if they have any kuowlcdge of t'. Baird. 41 Kan. (j9. 21 Pac. 227; 11fich. 1885, 
~II..!I values"); ISDO, Centml H. Co. v. Skellie, HllfTv. Hflll, 56 l'.tich. ·158. 2:3 N. W. 88; Mi.s. 
~H Ga. G9a, 12 S. E. 1017 ("anyone po,," 1903, Board t'. :-;elms. 82 Miss. 4IG, 34 So. 
~~"sillg suffid,'nt knowledge or information 149; ' .... el". 1875, Lincoln & n. H. It. Co. t·. 
rnay express his opinion "); 1881. Bowen v, Sutherland, 44 Xchr. 52G, (J2 N. W. 859; 1902, 
B"wl'n. 74 Ind. 474 (one who "shows him- Greele\' Co.,'. Gl'hhardt, :-;ehr.·. 89 N. W . • 
H·lf aequnintcd with \'ullil's"); 187;. Thomp- 753; JI,' • .T. !!lOO. Morrell t'. Preiskel, N. J. 
~I)ll 1'. Boyle. 1S5 Pa. 41Sl (" the sufest cours!) L. .74 Atl. !J94 (ped:l!Iticall:.- strict); N. Dak. 
is to permit. the examination of all lllwing 1909, Schmidt v. Beiseker, 19 N. D. 35, 120 N. 
c'q)('rienre in the thing mIlled. \(~a\'ing their W. 1096; N. Y. 181i6. Robertson v. Knapp, 35 N. 
authority to be tested on their cro~s-examina. Y. 92; Okl.1913, Fire Ass'll of Phila. v. Furmers' 
t ion "). Gin Co .. 390kl. 1G2, 134 Pac. 443 (cotton gin) ; 

§ 714. I Cal. 1888. Sun Diego Land Co. r. Pa. 1876. Philadelphia & N. Y. H. Co. v. Bun-
:",,,Ie, 78 Cal. 7G, 20 Pac. 372: Ill. 1884, nell, 81 Pa, 42G; 1877, Hanover Water Co. v . 
. J"hn!lOn v. It Co .. 111 Ill. 418: 1894. Snod- Iron Co., 84 Pa. 281, 285; 1905. Hope v. Philu. 
grass t. Chicago, 152 Ill. (jOO, 38 N. E. i90; & W. R. Co., 211 Pa. 401, UO Atl. 99(j; IV. Va. 
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(2) :Must the witness himself have made n. purchase or a sale of land, or a 
number of them? This is generall~' answered in the negath·e.2 Yet cer
tainly such a personal participation in sales would be a sufficient qualification.3 

(:3) :Must the witness at least have had knowledge, not merely of general 
value-rumor or the like, but of specific sales made? This, too, is generally 
regarded as not essential.4 But certainl~' such knowledge of specific sales in 
the neighborhood is a sufficient qualification.5 

(4) Occasionally all specific limitations or tests are abandoned, and the 
broad test adopted that" any person having knowledge of " or " acquainted 
with" the values may testify; the determination of the qualification thus 
being left open for each case.6 This is perhaps the most satisfactory and 
sensible test, provided the application of it is left l!ntirely to the discretion 
of the trial judge.7 But it is doubtful if any Court, in spite of its procla
mation of this broad principle, would cOllsistentl~· enforce it by refusing to 
mUltiply rulings based on particular circumstances. 

(5) A sufficient qualification is usually declared to exist" here the witness 
is a resident, land-owner, or farmer, in the neighborhood. The phrase differs 
in different jurisdictions and in different rulings of the same Court; the no
tion is that of a person who has both an interest and an opportunity to make 
himself acquainted with land values around him.s 

1916. Monongahela V. T. Co. v. Windom, 78 to form a proper estimate of his value ") ; 
W. Va. 390. 88 S. E. 1092. 1908. Ex parte Sanche ... 14 P. R. 393, 3!l6. 

In addition to the express decisions above 7 The following Courts have profeseed to do 
gh·en. the same result is of course reached by this: 1920, Hoover v. Shott. 68 Culo. 385. 189 
implication ill those rulings in the next notes Pac. 848 (,ineyard); 1899. Howland v. West
which acccpt anything less in the way of a port. 172 Mass. 373. 52 ~. E. 522; 1922, 
rC(luirement. Johnson v. Lowell. Mas". . 1:3-\ ~. E. 627 

t 1851. Walker v. Boston, 8 Cush. Mass. 279; (land value); 1900. Fos,;um~. R. Co .. 80 Minn. 
1855. Russell t·. R. Co., <1 Gray Mass. 607: 9. 82 :-;. W. 979; 1917. Springfield F. & ;\1. Ins. 
1869. Swan t'. Middlesex. 101 Mas~. 177: 1922. Co. t'. Griffin. 64 Ok!. 1:31, WU Pac. 431 (mer
Johnson v. Lowell. Mass. • 134 ~. E. 627; can tile stock); 1917, Pnrtlnnd & Or. C. R. Co. 
1888, Northeastern ~ebr. R. Co. v. Frazier. 25 t'. Sanders. OU Or. 62, 167 Pn~, 56·1: 1920. Salt 
Nebr. 5-1, 40 ~. W. 609. The rlliings in the Lake & U. R. Co. t·. Sdlramm. Utah • 189 
ensuing notes imply the same result. Pac. 90; 1897. Willett v. St. Albans, 69 Vt. 330, 

31855. West Newbury v. Chase, 5 Gray At!' 72. 
Mass. 421; 1859. Brainard t. R. Co., 12 Mass. s 1921. Pacific Live Stock Co. 1'. Warm 
409; 1869. Swan, •. Middlesex. 101 Mass, 177. Springs 1. D .• 9th C. C, A .. 270 Fed. 555; 

• 1886. Chicago & E. R. Co. v. Blake. 116 lSS2. Hunnicutt v. Kirkpatrick, 39 Ark. 172 
Ill. 166.4 N. E. 488: 1888, Lawrence & W. R. (farmers of the ~'icinity); 1893, Orange Belt 
Co. t'. Hawk. 39 Kan. 640. 18 Pac. 943: 1889. R. Co. v. Craver, 32 Fla. 28, 42. 13 So. 444 
Kansas City & S. W. R. Co. t. Ehret. 41 Kall. (resident); 1884, Bradshaw t. Atkins. 110 Ill. 
26,20 Pac, 538; Ktmsas City & S. W. H. Co. t. 332 (farmers of the same sort in the vicinity): 
Baird, -H Kan. 69. 21 Pac. 227; 1906, Lnlly v. 1916, Kirkwood t·. Perr~' T. L. & 1. Co .. 178 Ia. 
Central V. R. Co., 215 Pa. 436. 64 At!. 6:l3. 248, 159 ~. W. 774 (owner); 1895, Lincoln v. 

The rulings in the ens .... ing notes imply also Com., 164 Mass. 368. 41 N. E. 459 (land-
the same result. owner); 187-1, Stone v. Covell, 29 Mich. 

~ 1879, Cherokee v. R. Co,. 52 b. 281. 3 362 (farmers and land-owners); 1873, Leh-
N. W. 42; 1872, Wallace v. Finch. 24 Mich. wicke v. R. Co .. 19 Minn. 481 (resident); 
255; 1880 Pittsburg & L. E. R. Co. v. Robin- 1868, Thomas v. Mallinckrodt. 43 Mo. 65 
son. 95 Pa. 428. 432; and the Massachusetts (" propert~'-holders and residents of the neigh-
case. in note 3, supra. borhood "); 1896, Union Ele,'. Co. v. R. Co., 

I B.O.: San Diego Land Co. v. Neale, SlIl"(1, 135 Mo, 353, 36 S. W, 1071 (residents of the 
note 1; Pike v. Chicago. S'uprn. note 1: 1:>70. dty and acquainted with the property): 1888. 
FergUson v. Stafford, 33 Ind. 165 (" the neees- Northeastern Nebr. R. Co. v. Frazier, 25 
~nry knowledge Ilnd information to enable them Nebr. 54, 40 N. W. 609 (resident:!); 189S, 
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(6) The knowledge and experience of a public office a county comMis
sioner, or an assessor in which it is a part of the duties to become familiar 
with land values, may also qualify the witness.9 

(7) In numerous rulings the particular witness' qualifications are passed 
upon, without enunciating any general rule.lO These should not be used as 
precedents. 

§ 715. Same: Services-value. The gene.ral test, to be gathered from the 
Chicago R. I. & P. R. Co. v. Buel, 56 Nebr. 205, 610 (one experienced in business of a bleaehing-
76 N. W. 571 (farmer familiar with realty- mill, etc·., allowed to testify to value of land a~ 
\'alued in vicinity); 1876, Philadelphia & N. Y. a site for such a will); Mis8ouri: 189r., Union 
R. Co. v. Bunnell, 81 Pa. 426 (" persons living Elev. Co. 1'. R. Co .• 135 Mo. 353. 36 S. W. 1071 
in the neighborhood "); lSn, Hanover Water (land); 1900, Steam S. C. Co. v. Scott, 157 Mo. 
Co. v. Iron Co., 84 Pa. 281, 285 ("owned 520, 57 S. W. 1076 (stone-quarry); 1906, St. 
land in the neighborhood and was acquainted Louis M. &: S. E. R. Co. v. Continental B. Co" 
with its market value"); 189:1, McElheny v. 198 Mo. 698, 96 S. W. 1011 (right of way 
Bridge Co .. 15:l Pa. 108, 116, 25 At!. 1021 (any through a brickmaking plant); NebTaaka: 
one who knows); 187S, Brown v. R. Co., 12 1896, Chicago B. & Q. R. Co. 1'. Shafer, 49 
R. I. 240 (a farmer maY testify to farming Nebr. 25, 68 N. W. 342 (land); New JerUIl: 
value of land, but not to general value); 1898. 1899, Elvins v. Delaware &: A. T. &: T. Co., 63 
Stolze v. Term. Co., 100 Wis. 208, 75 N. W. N. J. L. 243, 43 At!. 903 (shade-trees); 19().l, 
987 (old resident, etc.). Riley v. Camden &: T. R. Co., 70 N. J. L. 289, 57 

t 1863, Fowler v. Middlesex, 6 All. Mass. 97; Atl. 444 (shade-trees); 1909, Van Ness to. New 
1869, Swan to. Middlesex, 101 Mass. 177; 1878. York &: N. J. T. Co., 78 N. J. L. 511, 74 Atl. 
Chandler 1'. J. P. Aqueduct, 125 Mass. 551; 456 (a witness who had bought and sold land 
1904, Muskeget Island Club v. Nantucket, 185 in the town, held not qualified to testify to the 
Mass. 303, 70 N. E. 61 (asSt'ss'lr). damage to the land done by cutting a shade 

10 Alabama: 1878. Hudson I'. State, 61 Ala. tree, because "none of the land dealt in by the 
:3:39 (mill); California: 1901, Norris 1'. Cran- witness had a single shade tree on it"; tlus is 
daB, 133 Cal. 19, 65 Pac. 571 (land); Florida: amusing quibbling; did anyone ever hear of a 
1891. Jacksonville T. K. & W. R. Co. v. P. L. T. reul estate dealer specializing in shade-tree lots 
&: M. Co., 27 Fla. 157, 9 So. 661 (cost of a or cedar-of-lebanon back yards?); 1920. Bur-
building); IllillOis: 1898, Sewell v. R. Co.. rough l', N()wJersey Gas Co .. 94 N. J. L. 536, 110 
177 III. 93, 52 N. E. 302 (land); 1906. Lewis 1'. At!. 915 (land with or without shade-trees; 
Englewood Elev. R. Co., 223 Ill. 223, 79 N. E. a large amount of judicial acumen was here 
44 ~eminent domain); 1916, Alton & S. R. Co. misspent on a testimonial trifle); New York: 
v. Vandalia R. Co .• 271 Ill. 55S, 111 N. E. 531 1880. Woodruff v. Ins. Co .. 83 N. Y. 138 (con-
(grade-crossing damage); 1921, Mauvaisterre struction of houses); Oklahoma: 1916, Sal-
drainage &: L. Dist. v. Wabash L. Co., 299 lisaw v. Priest, 61 Ok). 9, 159 Pac. 1093 (farm-
Ill. 299, 132 N. E. 559 (land); 1922, Chicago 1'. lund); PennsYlrania: 18115, Spring City G. 
Chicago City R. Co., 302 Ill. 57, 134 N. E. 44 Co. v. R. Co., 167 Pa. 6, 31 Atl. 368 (land); 
(special assessment) ; Indiana: 1899, German- 1895, Mewes v. Pipe-Line Co., 170 Pa. 364. 32 
Amer. Ins. Co. v. Paul. 2 Ind. T. 625, 53 S. W. Atl. 1082 (land); 1896, Struthers Iv. R. Co., 
442 (building); Kansas: 1895, Atchison T. &: 174 Pa. 291. 34 Atl. 443 (land); 1905, Reed v. 
S. F. R. Co. v. Huitt, 1 Kall. App. 788. 41 Pac. Pittsburg C. &: W. R. Co., 210 Pa. 211, 59 Atl. 
1051 (barn); Louisiana: 1897, Baillie v. 1067 (land); 1920, Hoffman v. Berwind-
Assur. Co .. 49 La. An. 658, 21 So. 736 (land) ; White C. M. Co., 265 Pa. 476, 109 Atl. 234 
1906, Louisiana R. & N. Co. v. Morcre, 116 La. (damage to land); 1918, Tiffany 1'. Delaware 
997,41 So. 236 (land); Marylan.d: 1916, Park L. &: W. R. Co .• 262 Pa. 388, 105 At!. 101; 
Land Co. v. Mayor etc. of Baltimore, 128 Md. Rhode Island: 1860. Howard t'. Providence, 
611.98 Atl. 153; 1917, Western Union Tel. Co. 6 R. I. 514 (land); 1900, Williams v. Hathaway. 
v. Rasche, 130 Md. 126, 99 At!. 991 (damage 21 R. 1. 566, 45 Atl. 578 (tree3); Tennessee: 
to ornamental trees); Maasuchusetis: 1861. 1905, Union R. Co. v. Hunton, 114 Tenn. 609, 
Boston &: W. R. Co.v. O. C. &: F. R. R. Co .. 3 88 S. W. 182 (land); Texaa: 1905, Watkins 
All. 14 (land); 1867, Whitney v. Boston, 98 L. M. Co. v. Campbell, 98 Tex. 372, 84 S. W. 
Mass. 315 (land); 1880, Bristol Co. Bank 1'. 424 (land); Vermont: 1916, Brown v. Aitken, 
Keavy, 128 Mass. 303 (land); 1894, Amory v. 90 Vt. 569. 99 At!. 265; Waahi1l{}ton: 1902, 
Melrose, 162 Mas.q. 556, 39 N. E. 276 (land) ; Seattle &: M. R. Co. v. Roeder, 30 Wash. 244, 
1895, Lyman v. Boston, 164 Mass. 99,41 N. E. 70 Pac. 498 (stone quarry); 1905, Johnson v. 
128 (land); 1895, Teele v. Boston, 165 Mass. Tacoma, 41 Wash. 51, 82 Pac. 1092 (realty 
88, 42 N. E. 506 (land); 1899, Manning v. benefits); West Viroinia: 1922. Virginia 
Lowell, 173 Mass. 100,53 N. E. 160; 1900, power Co.v. Brotherton, ' W. Va. ,lIOS.E. 
Cochrane v. Com., 175 Mass. 299, 56 N. E. 546 (land). 
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§§ 65O-i2Ij VALUE §7I5 

rulings, is that anyone sufficiently familiar with the commercial value of 
such services may testify. Yet, when the services are of the sort generally 
termed professional, it is probable that a member of the same profession would 
invariably be insisted upon;l the practice in this respect is so settled that 
the question has seldom been raised. For other kinds of services, there seem 
to be no specific tests; a familiarity with their kind and value is the standard 
to be applied.2 

Where the testimony is directed not so much to a class of services as to 
those of a particular person in view of his indh'idual qualities, the testimony . 
of a person who had employed that individual might be receh'able, even though 
he had no general knowledge of such services as a class.3 It would be a hard 
rule which would prevent a plaintiff from informing the jury of hi.~ own esti
mate of the value of his services; and the Courts i5eern inclined to impose no 
terms as to his general familiarity with the class of services; that he has ren
dered them justifies listening to his opinion.4 

There are, in addition, numerous rulings passing upon the qualifications 
of particular witnesses and declaring no general rules.& 

§ 715. 11842. Mock v. Ke\ly. 3 Ala. 3S7 476. 5 N. W. 672; 1895. Foley v. Platt. 10.5 
(medical services); 190';. Fu\ler v. Stevens. Mich. 635. 63 N. W. 520; 1918. Matoole v. 
- Ala. .39 So. 623 (one tcstif);ng to the value Sul\ivtm. 55 Mont. 363. 177 Pac. 25{ (houSll-
of attorncys' seniceB need not know the special keeping); 1922. Doane v. Marquisee. . Mont. 
value of the plaintiff's attorney's $crvices); • 200 Pac. 426 (services as tailor; citing the 
1888. Turnh~l\ v. Richardson. 69 Mich. 406. above text with approval); 1898. Missouri P. 
411. 37 N. W. 499 (legal services); Kelley v. R. Co. r. Palmer. 55 Nebr. 559. 76 X. W. 169 
Richardson. 69 Mich. 432.437.37 N. W. 514 (services in nursing): 1901. McCormick n.· 
(how far an attorney is qua\i5.ed to value the M. Co. r. Davis. 61 Nebr. 4.06. 85 N. W. 390 
services of a legal ad,iser in managing an (boarding horses); 1876. Mercer v. Bo~e. 67 
estate); 1896. Howell r. Smith. 108 Mich. 350. N. Y. 58. 
66 N. W. 218 (a witness to the value of legal ContTIl. semble. that he must be otherwise 
sen'ices must be an attorney; here a person expert: 1917. Washington B. &; A. El. R. Co. 
who had employed many lawyers was ex- v. Moss. 130 Md. 198. 100 Atl. 86 (services as 
eluded). agent. etC'.); 1884. Loucks v. R. Co .. 31 Minn. 

• 1896. Chamness v. Chamness. 53 Ind. 304 534. 18 N. W. 651 (farm senices). 
(value of board; receiving one not a boarding- Of course. an objection assuming his ex-
house keeper); 1895. Jenney Electtic Co. n. pertness and directed against a plaintiff's 
Branham. 145 Ind. 314. 41 N. E. 448 (value of testifying in his own cause. is merely an attempt 
services in negotiating a sale; familiarity "'ith to argue that interest as a party disqualifies: 
the" extent and character of the particular ser- such an objection has to-day no standing (ante. 
"·icc". required): 1885. Alt v. Fig Syrup Co.. § 577). 
19 Ne,·. 118.7 Pac. 174 (non-expert. received. I Federal: 1919. Coca-Cola Co. v. Moore. 
where the ser"ices were rendered in a secret 8th C. C. A .• 256 Fed. 640 (value of attorney's 
manufacturing process). sen'ices rendered in Little Rock. Ark.. in 

a 1858. Doster v. Brown. 25 Ga. 25 (a mill- trade-mark litigation; testimony by attorneys 
owner who had such work done): 1877. Eagle not having experience in such litigation. held 
&: P. Mfg. Co. v. Browne. 58 Ga. 110 (employer admissible; testimony of attorneys having 
or co-ernployee. upon the facts of the cases); Buch experience. but in other States. held ad-
1889. Kennett 11. Fickel. 41 Kan. 213. 21 Pac. missible) ; Ala. 1896. American Oak Extr. 
93 (one who had hired such work); 1865. Ken- Co. 11. Ryan. 112 Ala. 337. 20 So. 644 (cost. of 
dal1l1. May. 10 All. Mass. 61. 67 (one who had cording wood); Cal. 1899. Cowdery v. Me. 
furnished board t~ the same person); 1864. Chesney. 125 Cal. 19. 58 Pac. 62 (services in 
Cornell v. Dean. 105 Mass. 435 (pasturing personal attendance); Ill. 1892. Chicago &: 
cattle: one who has paid for or rendered such E. I. R. Co. t. Bivans. 142 Ill. 401 (services); 
sen'ices); 1882. Ritter I). Daniels. 47 Mich. 1895. Heffron 11. Brown. 155 Ill. 322. 40 N. E. 
618. 11 N. W. 409 (pre,ious hiring of the Same 583 (services); .1 nd. 1881. Board ~. Chnm
person); 1881. McPeters 11. Ray. 85 N. C. 464 bers. 75 Ind. 410 (services); 1895. Jenney 
(previous employer of the same person). Electric Co. v. Branham. 14'; Ind. 314. 41 N. E. 

• 1880. Richardson 11. McGoldriek. 43 Mich. 448 (sen'ices in negotiating a sale of machin-
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§ i16 TESTDIONIAL KNOWLEDGE (CHAP. LXV 

§ 716. Same: Persona.l-property value. Here the general test, that any 
one familiar with the values in question may testify, is libcrally applied, and 
with few attempts to lay down detailed minor tests. l The OlCner of an article, 
whether he is generally familiar with such valucs 0r not, ought certainly to 
be allowed to estimate its worth; the weight of his testimony (which often 
would be trifling) may bc left to the jury; and Courts have usually made no 
objections to this policy.2 

ery); Ia. 1898. Clark t·. E1l3worth. 10·1 Ia. 442, ]S9!), Lungdon t·. Wintersteen. 58 Kebr. 278. 
73 N. W. 1023 (cust()mary charges of an at- 7S K. W. 501 (millinery good8; dealer not re-
torney); IS!l9. Allison v. Parkinson, 108 lao quired); Pa. 1920, Wilhelm t·. Uttenweiler, 
1M, 78 N. W. 1:;.15 (services of a nurse); Kan. Pa., 112 Atl. (14 (brewery machinery); 
]875, Ottawa Un h'. r. Parkin80n. 1-1 Kan. W. Va. 18!)!l, Hood I'. Maxwell. 1 W. "a. 22]. 
163 (attorney's scniccs); lSS0, ('entral B. U. 238 (relation of flour-price to wheat-price; 
P. R. Co. t·. Xichols. :H 1\:an. 2·13 (~en'ices); one not in the business was receh·cd). 
"fa.,s. 190.5, Lawrence t·. Methuen. 187 Mass. 2 Federal: HlOO. Gorman t'. Park. 40 
592. 73 N. E. bOO (physician's ~er\'ires); Mich. U. S. ApI>. 537. 100 Fed. 553 (restaurant-keeper 
1914. Tolsma t·. Tobmu's Estate, 183 Mich. allowed to testify to value of tables, etc .• used 
314, 1-19 N. W. 10;jO (farm ser\'ice~); Minn. in his occupation); 1(105. Union Pacific R. Co. 
1870. Allis v. Day. 1·1 Minn .. 518 (legal Bcr- v. I.uens. 136 Fed. a74, G9 C. C. A. 2]8 (land 
vices); Ib97. Towle v. Sherer. iO ;o.Iinn. a12, and buildings); ]!l22. Alaska Juneau G. 1\1. 
73 N. W. 180 (cost of a house); X. II. l!l00. Co. t'. Larson. !lth C. C. A .• 279 Fed. 420 
Chapman v. Tiffany, 70 N. H. :!49, 47 At!. (owner of a destroyed house); Alabama: 
603 (storage); N. J. ]911;. Ziegener t'. Dacch£. 1906, Echols t·. State, 147 Ala. 700. 41 So. 
91 N. J. L. 634, loa Atl. 1;2 (It'gal ser\'ires); 298 (sundry goods stolen); Iou'a: 1885, 
N. C. IS!l8. McLamh v. H. Co .. I2:! ~. C. 862. Tubbs v. Garrison, 68 Ia. 48, 25 K. "., 921 
29 S. E. Sfl4 (services of a farmer); 1'1. 1886, (plaintiff and his wife, owners of household 
Stone v. Tupper. 58 Vt. 411, 5 Atl. al;7 (ser- goods); 1895. Thomason I'. Insurance Co., 
vices in a stable). !J2 Ia. 72. 61 N. W. 843 (owner of hou:;e-

The following ca:;e seems contrary to hold furniture): ]897, St~lte t'. Hathaway. 100 
the principle of § 654, ante: 1901. Birkel v. Ia. 225, 69 N. W. 449; !!l06, Tubbs t'. Me
Chandler, 26 Wash. 241.66 Par. 406 (sources of chanics' Ins. Co .. lalla. 217. lOS K. W. 324 
knowll'dge of the value of sen'ices need not be (owner of a building. et!·.): 1918, State r. 
stated beforehand). Strum. 18·! Ia. 1165, 169 X. W. 373 (manager 

§ 716. 1 Ala. 1858, Ward v. Reyne-Ids. 32 of n plant): HJ20. Gay t,. Shadle. Ia. , 
Ala. 389 (value of a slave; IIny person may ]76 N. W. 6:J5 (automobile); ]920, Daugherty 
testify); 1906. Moss v. State. 146 Ala. 686. t'. Advance-Rumely T. Co., Ia. ,180 N. W. 
40 So. 340 (Shoes); l!J04, Southern R. Co. t·. 277 (trnctor); J!iz., .• achusclls: ]S95, Shea v. 
Morris. 143 Ala. 628. 42 So. 17 (mnr!'); Conn. Hudson. 165 l\Ias~. 4:J, 42 N. E. 114 (owner of 
]915. Coffin v. Lns;';an. 89 Com. 325, !l4 Atl. a horse and buggy); Minncsota: 1916. Fair-
370 (automobile); Ia. ]886. State v. Finrh. mont G. E. & R. M. C. Co. v. Crouch, ]33 
70 Ia. 317. 30 N. W. 578 (one who had never Minn. 167. 157 N. W. lODO (gasoline-engine); 
bought or sold o· seal-skin ()\'ercont, nor seen ]916. McGilora v. Minneapolis St. 'P. & S. S. 
one bought or sold, was allowcd to testify M. R. Co .. 135l\finn. 275.159 N. W. 854 (hay); 
to the value of such a ~oat); 1902, Hough- Nebra8ka: 1908, Jensen v. Palatine Ins. Co .• 
toling v. R. Co .• 117 Ia. 540. 91 N. W. 811 81 Nebr. 523. 116 N. W. 286 (stock of goods); 
(clothing and furniture: .. anyone familiar 1909. Anderson v. Chicago B. & O. R. Co., 
with its nature and use" is qualified); Mass. 84 Nebr. 311.120 N. W. 1114 (crops and land); 
1864, Brady v. Brad~·. 8 All. 101 (one who had North Dakola: 1912. Needhnm v. Hah'erson, 
bought and sold horses and wagons was re- 22 N. D. 594. 135 N. W. 203 (horses); Penn
ceived): 1900, ;o.Iunro t'. Stowe. ]75 Mass. sylvania: ]840. Clark t·. Spence. 10 Watts 3~6 
169. 55 N. E. 992 (witness allowed to testify (owner of a trunk lind contents); 1843, Bing
to the vnlue of a lot of household goods, though ham v. Rogers, 6 W. & S. 501; 1845. Whitesell 
unable to state the ,:alu!! of each article); v. Crane, 8 id. 371 (owner of clothes); ]846. 
Mich. 1873, Continental Ins. Co. v. Horton, McGill v. Rowland. 3 Pa. St. 452 (same); 
28 Mich. 175 (one who buys or is present at 1859. Mish v. Wood. 34 Pa. 452; 1874, Adams 
buying, received): IS7!!. Printz v. People. Express (;0. v. Schlessinger. 75 Pa. 248, 256; 
42 Mich. 145. 3 N. W. :J06 (one who had Utah: l!l07. Smith v. Mine & S. S. Co" 32 
worn furs and had priced others, recch'cd); Utah 21, 88 Pac. 683 (household goods); 
1905, Withey v. Perc l'o'farquette R. Co., 141 Wisconsin: ]906. Palmer v. Goldberg. 128 
Mich. ·tt2. 10-1 N. W. 713 (\'aille of clothing, Wis. 103, 107 N. W. 478 (a farmer, held 
etc.. damaged in a railroad collision): ,Vebr. qualified as to the value of his own horses). 
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§§ 650-i21) VALUE § 716 

In sundr~' rulings, the qualifications of particular witnesses are passed upon, 
without affording precedents for general rules.3 

§ 717. Same: Witness must lmow the Market Value, if there is one. Value 
is, of course, the rate at which an exchange would in fact be made at this 
moment by the purch3sing and selling community; hence, a knowledge of 
what an art ide ollght to exchange for is not a knowledge of value, at least, 
in the sense in which Courts regard it. Nor is a knowledge of the various 
qualities and 11ses of an article sufficient, if it stops short of including the ex
changeable rate which these qualities actually give it. In short, where there 
is a m.arket value, the knowledge of the witness must be of this market value: 1 

1877, BERRY, .J., in Berg v. Spillk, 24 Minn. 138: "Where the thing whose value is in 
question is of It nature to possess a current price or market Yalue, Slll;i, current price or 
market value is in law the true yalue. To entitle a witness to testify to the yalu!; of such a 
thing, he must therefore be acquainted with the current or Illllrket value of things of the 

COII/Ta: 1905, Motton ~. Smith. 27 R. 1. G92 (ship); J[a.ss. 1855, Haskins v. Ins. Co., 
57, 62, 60 At!. G81 (owner of jewelry, not 5 Gray 4:l2 (machineQ'); ISH. Lawton r. 
shown to have knowledge, excluded; but on Chase. 108 Mll!5s. 2·11 (tinlber); 1S99. Knight 
rehearing the Cou~t conced~d that "an owner L Rothschild, 172 Mas8. 546, 52 N. E. 1062 
is doubt1~ss Ilualified t') state the cost price (fur garments); 1890, Vandercook~. O'Connor, 
of articlc8 of personal property, and from 172 Ma85. 301, 52 N. E. 414 (bottlers' sup-
thnt, \\;th information aH to age and wear, plies); Mich. 1875. Browne 'V. Moore, 32 Mich. 
the jury may estimate \·alue. . .. We did 25i (horses); Millll. 1876, Burger v. n. Co .• 
not attempt to lay down a general rule upon 22 MinH. 343 (hay); 1900, Linde r. Gaffke, 
the subject"). 81 ~Iinn. 304, &1 N. W. 41 (wheat); Mo. 

Some uncertainty may ha\'e been created ISiS, !'limmons v. Carrier, 68 Mo. 421 (lumber) ; 
in the modern rulings, by a misapprehension 1896, rl'Ioffit v. Hereford, 132 1\10. 513. 34 S. 
of certain earlier ones. rendered while a party W. 252 (shares of stock); J[ Ollt. 1898, Emer
was still disqualified Iw interest, and dealing Eon v. Bigler, 21 )'Iollt. 200, 53 Pac. G21 (cat
with the qUcHion, then a living one ()lost, tie); 190:!, Porter v. Hawkins, 27 Mont. 486, 
§ G12. n. ·1), whether a husband or wife of a il Pac. GG·Hhay and burn); 1909, Sullivan v. 
party, or a party generally, should be granted Girsoll. 3!1 )'Iont. 274, 102 Pac. 320 (diamond 
n special exception of necessity for testifying ring); Sc/'r. 1895, Smith v. Bank, 45 Nebr. 
to the contents and \'alue of a package lost 444, G3 N. W. 79G (dry goods); N. H. 1839, 
by n carrier; e.a. 18GO. lllinois C. R. Co. v. "'hippie v. Walpole. 10 N. H. 131 (horses); 
Taylor, 24 Ill. 323. N. D. 1901, Minucapolis Threshing 1\1. Co. r. 

3 Ala. 1857, Winter t'. Burt, 31 Ala. 37 McDonald, 10 N. D. 408, 87 N. W. 993 (thresh
(machinery); 1885, "'inter t·. Montgomery. ing machinery); Oklo 1896, Diebold S. & 
79 Aln. 490 (personalty); 189G, Louisville J. L. Co. ~. Holt, 4 Oklo 479, 46 Pnc. 512 (safes); 
C. Co. v. Lischkoff, 109 Ala. 13G, 19 So. ·136 1903, Choctaw O. & G. R. Co. v. Deperade, 12 
(stock of dry goods, etc.); Cal. 1558, Polk v. Ok!. 367, i1 Pac. 629 (cattle); Or. 1897. 
Coffin. 9 Cal. 58 (cattle); Conll. 1919, Burn v. Oregon Pottery Co. v. Kern, 30 Or. 32~, 4i 
Metropolitan Lumber Co., 94 Conn. 1, 107 Pac. 91 i (scow); R. 1.1856, Forbes V. Howard, 
At!. 609 (yalue of lumber not delivered); 4 R. r. 36i (cost of fitting up a theatre); 
Ga. 1859, Walker r. Fields, 28 Ga. 237, semble Wa.sh. 1902, Lines ~. Alaska C. Co., 29 Wash. 
(mill-machinery); Hau •. 1904, Pacific ~Iil\ Co. 133, 69' Pnc. 642 (piano); W. Va. 1905, 
~. Enterprise Mill Co., 16 Haw. 282, 288 Tucker v. Colonial F. Ins. Co., 58 W. Va. 
(mouldings, etc.); Ill. 1901, Chicago & N. W. 30. 51 S. E. 86 (merchandise insured); Wis. 
n. Co. t'. Calumet Stock Farm, 19·1 lll. 9, 01 1867, Noonan V. llsley, 22 Wis. 35 (shares of 
N. E. 1005 (horses); bid. 1881, Foster 1'. stock). 
Ward, 75 Ind. 59-1 (hogs, feed); Ia. 1879, § 717. 11871, Cooper v. Randall, 59 Ill. 
Haight v. Kimhark, 51 Ia. 14. 50 N. W. 577 320; 1885, Daly V. Kimball Co., 6ila. 135, 24 
(mules); 1885, Gere V. Ins. Co., 6i la. 2i5, N. ,Yo i56; 1904, Sylvester V. Ammons, 120 
23 N. W. 13i (stallion); 1896, Leek v. Chesley, Ia. 140. 101 N. W. 782 (stock of goods); 1854. 
98 In. 593,67 N. W. 580 (horses); 1901, Cath- Elfelt t·. Smith, 1 Minn. 126; 1869, Brackett 
cart ·D. Rogers, 115 la. 30, 87 N. W. ;as (cat- 1'. Edgerton. 1<1 id. 174; 18S9, Russell r. Hay
tIe); Kan. 1886, Reed V. New, 35 Kun. 730, den, 40 id. 90, 41 N. W. 45G; 1877, Berg. v. 
12 Pne. 139 (horses); Md. H105, Gossage I" Spink, 24 i\Iinn. l~~S (horses); 1&10, Beard 
Phila. B, & W. R. Co .• 101 Md. 698, 61 Atl. 1'. Kirk, 11 N. H. 400. 

1135 



• 

TESTIMONIAL KNOWLEDGE [CHAP. x,,:\, 

class to which it belongs. This is a general rule, in the application of which much must be 
left to the sound discretion of the trilll judge." 

But not always is there a market value for an article. In such a case the 
value is the probable exchangeable rate so far as one can estimate it from the 
various attendant circumstances and conditions which would affect the dis
posal of the article; and it is with these that a witness must in such a case 
be famiIiar.2 . 

§ 718. Same: Knowledge must be of Value in the Vicinity. Since yulue is 
the exchant;eable rate accepted by the community, it is obvious that the rate 
may differ, in passing from one region to another, where different conditions 
prevail and a different judgment would be formed by the local community. 
Hence the question arises how far an acquaintance with "alue-standards in 
one place will suffice when the value in question is of a thing in another place. 

The witness' competency must here depend upon whether the conditions 
of value in the two places are sufficiently similar to render his knowledge of 
values in one place adequate for estimating them in the other. The appli
cation of this principle must depend on the circumstances of each case, and 
no further detailed rules can be laid down.1 This question, however, must 
be distinguished from that of the competency of a \vitness who, though having 
his business-quarters in one place, is by reason of his occupation familiar 
with values of goods in another, for example, an importer, wbo is also 
necessarily acquainted with the \'alues of goods at the foreign port of export; 
in such a case, his knowledge is sufficient.2 

§ 719. Sa.me: Knowledge of Value-standards must generally be acquired 
by Personal Observa.tion, not by mere Hearsa.y. Knowledge of value does not 
necessarily rest on hearsay. It might be supposed that to know value is 
merely to know what other people say the thing is worth, merely to haye 
heard them offering and accepting prices. But the answer is that these vari-

'1876. Burger v. R. Co.. 22 Minn. 343. 
§ 718. I Iowa: 1886. Raridan v. R. Co .• 

69 Ia. 531. 29 N. W. 599 (" the fact that the 
witness knew the value of stalks in his neigh. 
borhood. from six to nine miles from plaintiff's 
place, did not qualify him to testify to the 
value of stalks in plaintiff's neighborhood"; 
a narrow ruling); 1895, Ste\'ens v. Ellsworth, 
95 Ia. 231, 63 N. W. 683 (rejecting a witness 
not acquainted with attorney's services in 
that region); M ll8aachusella: 1863, N ajac v. 
R. Co., 7 All. 328 (admitting one familiar 
with the use and value of an easement. though 
not of adjacent land); 1895, Amory v. Melrose. 
162 Mass. 556, 39 N. E. 276 (knowledge in a 
metropolis. held sufficient (or suburban val· 
ues); 1895, Lyman v. Boston. 164 Mass. 99. 
41 N. E. 128 (not necessary that knowledge 
should rela~ to the same place); Michigan: 
1873. Greeley v. Stilson. 27 Mich. 155 (knowl· 
edge of value elsewhere rejected); 1~74. Stone 
1>. Covell. 29 Mich. 362 (farmer may testify only 

for land in vicinity); 1881. Kent Co. v. Rar.
som. 46 Mich. 417. 9 N. W. 454. semble (knowl
edge of value of sen'ices elsewhere. here held 
inadmissible); New Jersey: 1906. Walsh v. 
Board. 73 N. J. L. 643. 64 At!. 1088 (a former 
owner of the land. not shown. to know valueR 
in the locality. held properly. excluded); Norlh 
Carolina: 1882. Fairley v. Smith. 87 N. C. 367 
(knowledge of values elsewhere may be suffi
cient); Pennsylvania: 1903. Lynch v. Troxell. 
207 Pa. 162.56 At!. 413 (land); Texas: 1922. 
Hartford Fire Ins. Co. r. Galveston H. & S. 
A. R. Co.. Tex. . 239 S. W. 919 (cattle). 

• 1843. Alfonso v. U. S .. 2 Story 426 (Boston 
merchants testifying to prices at foreign ports) ; 
1891. Cntral R. Co. v. SkeIlie. 86 Ga. 686, 12 
S. E. 1017 (where a dealer residing in Georgia 
but receiving daily quotations [rom New York 
was held competent); 1894. Texas & P. R. Co. 
v. Donovan, 86 Tex. 378. 2.5 S. W. 10 (a Texas 
dealer recch'ing quotations from Chicago). 

Compare the cases in the next section. 
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ous instances of offers or acceptances of prices, averaged into a mean or prob~ 
able figure, are what constitute value. The statements of persons declaring 
their estimates of the prices the~' would give or receive are not taken, on the 
credit of those persons, as trustworthy assertions of the fact of value, but 
merely as items of conduct which themselves make up that total fact of con~ 
duct which we call value. Thus, if A sits in a merchant's office and listens 
to the terms accepted and rejected for a dozen articles, he acquires a first~ 
hand knowledge of value; but if he goes in and asks the merchant to tell him 
the value of a given article, his knowledge is based on a belief in the truth of 
the merchant's assertion. In the former case, his knowledge b not based on 
hearsay.l But in the latter case his knowledge is ba:;ed on the hearsay asser
tion of another person, and therefore is inadmissible (under the principle of 
§ 657, ante). The distinction depends upon whether the utterances heard 
represent in themselves a scrie:; of individual offers or transactions, or are 
merely reports of the net result of offers or transactions already made. 

The distinction is no doubt often difficult to draw in practice; in a news~ 
paper, for example, some of the price-quotations may purport to represent 
actual individual transa<..1ions, or groups of transactions, while others may 
represent merely the editor's report or estimate of the net re~mlt of value. A 
witness may be said to be qualified, or not, according a:; the one or the other 
of these elements forms the chief source of his knowledge; and no more defi
nite rule can be or ought to be laid down: 2 

§ 719. I 1843, Stor.;, J., in Alfonso v. li. S., 572 (excluding knowledge of prices obtained 
2 Story 426; and the general principle of by mere inquiry); Ma8s. 1858. Lewis r. Ins. 
§ 1772. post. Co .• 10 Gray 511 (excluding a knowledge of 

2 The rulings show how much the result de- prices obtained by mere inquiry. not by deal-
pends upon which source was the chief one for ing); ltf ich. 1866. Sisson v. Cleveland &: T. R. 
the particular witness: Fed. 1865. Cliquot's Co .. 14 Mich. !90 (ndmitting knowledge based 
Champagne. 3 Wall. 141 (admitting kno?"ledge on newspaper market reports. telegraphic rc-
based on "price current" lists); Ark. 1896. ports. etc.); 1868. Cleveland & T. R. Co. 1". 

Little Rock &: F. S. R. Co. v. Alister. 62 Ark. 1. Perkins. 17 Mich. 296.301 (testimony to New 
34 S. W. 82 (COdt of excavation; knowledge York market prices of r.attle. "derived from 
based on hearsay, excluded); Cow. 1875. the newspapers". admitted); 1870. Comstock 
Thatcher I). Kautcher. 2 Colo. 700. 702 (ad- II. Smith. 20 Mich. 342. semble (same); 1872. 
mitting knowledge obtained by inquiring in the Kost c. Bender. 25 Mich. 519 (cxduding knowl-
market); Ga. 1890. Central R. Co. v. Skellie. 86 edge of price of oil lands learned by inquiry); 
Ga. 693,12 S. E.1017 (a fruit-dealer in Georgia. 1875. Sirrine v. Briggs. 31 Mich. 446 (ad-
who in the fruit season received daily quota- mitting a clerk in the business. who knew tho 
tions from dealers in New York by telegrams value of merchandise from price-lists): Minn. 
and cir<:u1ars, was allowed to testify to New 1889. Hoxsie r. Lumber Co .. 41 Minn. 548. 43 
York market value); 1900; Armour v. Ross. N. W. 476 (admitting knowledge based on 
110 Ga. 403. 35 S. E. 787 (testimony to market commercial reports received in the course of 
value from one who had received the price business); Mo. 1905. Fountain 't·. 'Yabash R. 
from dealers in the markets elsewhere. ad- Co .. 114 Mo. App. 676. 90 S. W. 393 (dealers 
mitted); Ill. 1903. Spohr v. Chicago. 206 Ill. in cattle. knowing in part from perusal of 
441,69 N. E. 515 (here an expert testifying to trade-journals. admitted); N. Y. 1830. Lush 
the price of land solely by having read the v. Druse. 4 Wend. 317 (admitting knowledge 
deed-recital of consideration was excluded); gained by inquiring at a merchant's office); 
Ind. Terr. 1898. Walker v. Stilson. 1 Ind. Terr. 1878. Harrison v. Glover. 72 N. Y. 454 (ad-
688. 43 S. W. 959 (testimony as to a sale. etc.. mitting knowledge based on price-lists. nnd 
founded ()::! hearsay. excluded); la. 1894. letters from dealel1!): N. C. 1882. Fairley v. 
Hudson v. R. Co .. 92 Ia. 231. 60 N. W. 608 Smith. 87 N. C. 367 (admitting knowledge 
(admitting knowledge based on reading market based on nr.wspapers; but not where a single 
reports); lIfd. 1860. Green v. Caulk. 16 Md. newspaper at a remote point was the source): 
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1814, De Berenger'a Trial, Gurney's Rep. 188 j in this celebrated trial for swindling, 
De Berenger, Lord Cochrane, and others were charged with having falsely circulated a 
report of the death of Napoleon in order temporarily to raise the price of stocks and sell 
on the risen market j it ,,,as proved that on the day of the rise the defendants had sold 
more than £1,600,000 of stocks, recently bought j to prove the prices on those days. a 
witness was called who had been "employed by the House to take the prices of the day 
at the Stock Exchange." Q. "'Vhere do you get those accounts from?" A. "I collect 
them from the Stock Exchange." Q. "Do you go about all day long taking the prices?" 
A. "I collect them at different timl~s in the course oCthe day." Q. "You go about taking 
an account from all the persons who are there?" A. "I take them from different per
sons who are in the market." On objection by Mr. Serj. Beat, ELLENBOROUGH, L. C. J., 
replied: "It is all hearsay j but it is the only evidence we can have j it is the only evi
dence we have of the price of sales of an~' description. I do not receive it as the precise 
thing, but as what is in the ordinary transactions of mankind received as proper infor
mation; and I suppose there is hardly a gcntlemanliving who would not act on this paper." 

1873, RomIAN, J .• in Smith v. R. Co., 68 N. C. 115: "The plaintiff in testifying said 
that hI: only knew the value in New York by accounts of sales received from his factors 
informing him of sums placed to his credit, being the proceeds of sales, by telegrams, circu
lars, and correspondence. . .. The result of all the sales of the day, or of a period shortly 
before or aftcr, embodied in a reputation among dealers in the article, is the best evidencc 
which the nature of the case admits. The reputation thus formed and circulated by tele
grams, commercial circulars, and the prices curreut in newspapers, is such evidence as is 
acted on without hesitation by all dealers on their most important transactions." 

1875, WELLS, .J., in Whitney v. Thacher, 117 Mass. 53 (admitting value-testimony of New 
York prices from brokers in Boston whose knowledge was chiefly obtained from daily 
price-current lists and returns of sales daily furnished them in Boston from their New 
York houses): "It is not necessary, in order to qualify one to give an opinion as to valnes, 
that his information should be of sll('h a direct character as would make it competent in 
itself as primary evidence. It is the experience which he acquires in the ordinary con
duct of affairs, and from means of information such as arc IIsually relied on by men en
gaged in business for the conduct of that business, that qualifies him to testify." 

Distinguish the question whether price-li8t.~ or trade-journals them,selves are 
admissible under an exception to the Hearsay rule (post, § 1704). 

§ 720. (3) Acquaintance with the Specific Object to be valued. It has al
ready been noticed (ante, § 653) that a person making an estimate as to iden
tity, handwriting, or value, must possess a double knowledge, (1) a knowl
edge of the classes into one of which the thing is to be put or the standard by 
which it is to be tested, and (2) a knowledge of the thing itself to be classed 
or measured or tested. The necessity of this double element of knowledge 
lies in the very nature of the mental process involved. The former element 

' .. 
of knowledge of the value-standard has just been considered. The 
.v. D. 1922. Schnitz Bros. v. Bolles & Rogers to price of sheep in Chicago): 1'1. 1885. Rail
Co.. N. D. ,186 N. W. 96 (excluding witness road Co. 1). Bixby. 57 Vt. 564. semble (ad
whose knowledge was based solely on a market mitting knowledge based on inquiry of prices) : 
report, not admissible under the principle of Va. 1899. Norfolk & W. R. Co. v. Reeves. 
§ 1704. P08t); Oklo 1912. Midland V. R. Co. V. 97 Va. 284. 33 S. E. 606 (testimony to value 
Adkins. 36 Old. 15, 127 Pac. 867 (testimony to of cattle. based solely on price-quotations in 
market valuo, based on talks with dealers Rnd 1\ newspaper and on 0110 price-list. excluded): 
on newspaper quotations, admitted): Tex. 1900. Wadley V. Com .. 98 Va. 803. 35 S. E. 452 
1894, Texas & P. R. Co. 1). Donovan. 86 Tex. (value of bonds; witness who had made in-
378, 25 S. W. 10 (a person in Texas, reeeh'ing quiries for creditors ... a pretty searching im'es-
daily reports from Chicago. allowed to testify tigat.ion". excluded). 
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latter clement knowledge of the particular thing to be valued . is equally 
required by the rules of evidence, as Courts have often pointed out:1 

1871, EARL, V., in Bedell ,'. R. Co., -H N. Y. 370: "There is no rule of law, and there 
can be none, defining how much a witness shall know of property before he can be per
mitted to give an opinion of its value. He must havc some acquaintance ,,;th it suffi
cient to enablc him to form some estimate of its value, and then it is for the jury to deter
mine how much weight to attach to such estimate. Here the witnesses were carpenters 
and had a general acquaintance with the house; they knew its shape, location, external 
appearance. and, to some extent, its internal condition; and the Court did not err in allow
ing their opinions of its value to go to the jury for what they were worth." 

1886, CLARK, J., in Pittsburg V. & C. II. Co. v. Va lice, 115 Pa. 332,8 Atl. 764: HIA 
witness to the market value of land] should have some special opportunity for observa
tion should, in a general way and to a reasonable extent, have in his mind the data 
from which a proper estimate of value ought to be made. If interrogated, he should he 
aule to disclose sufficient actual knowledge of the subject to indicate that he is in a posi
tion to know what he proposes to state and to enahle the jury to judge of the probable 
proximate accuracy of his conclusions .. ~. J. B. stated in the most unequivocal man
ner that he was not much acquainted with the land in question; that. he had heen on the 
lower part of it, but that he knew nothing at all about the upper part. . .. It certainly 
does not require much argument to show that B. was an incompetent witness to testify 
on this question; he had not sufficient knowledge of the requisite facts upon which to 
base an opinion." 

This general requirement is constantly enforced. The sufficiency of the 
witness' acquaintance with the thing to be valued should depend upon the 
discretion of the trial judge. 

§ 720. I Federal. 1869. Chicago u. Greer. not inspected the goods whose value was in 
9 Wall. 734; Ala. 1858. Ward v. Reynolds, question, excluded); 1895. Metzger r. Assur. 
32 Ala. 390; 1861, Spiva v. Stapleton. 38 Ala. Co .• 102 Mich. 334. 63 N. W. 647 (insufficient 
174 (land); Cal. 1868. Central Pacific R. Co. cxamination of a stock of goods); 1899. 
v. Pearson. 35 Cal. 261 (land); Colo. 1920. Michaud r. Grace H. L. Co .• 122 Mich. 305. 
Hoover v. Shott. 68 Colo. 385. 189 Pac. 8-18 81 N. W. 93. semble (ship); Minn. 1873. 
(vineyard); Ill. 1881, Green v. Chicago. Lehmicke n. R. Co., 19 Minn. 482 (land; we-
97 Ill. 372 (" familiar with the subject of in- ins it. without actually going upon it. may suf-
quiry"); 1900. Chicago Terminal T. R. Co. v. fice); 1876. Burger v. R. Co .• 22 Minn. 343 
Bugbee. 184 Ill. 353. 56 N. E. 386 (land); (personalty); 1883. Sherman ~. R. Co .• 30 
1921. Elmhurst v. Rohmeycr. 297 Ill. 430. 130 Minn. 228. 15 N. W. 239 (land); 1884. Seurer 
N. E. 761 (real estate taken by condemna- r. Horst, 31 Minn. 480. 18 N. W. 283 (services) ; 
tion); -·Ind. 1862. Crouse I). Holman. 19 Ind. 1889. Russell r. Hayden. 40 Minn. 90. 41 N. 
38 (land); 1870. Ferguson v. Stafford. 33 Ind. W. 456 (personalty); Mo. 1860. I\"ewmark \'. 
165; Ia. 1879. Cherokee v. R. Co .• 52 Ia. 281. Ins. Co .• 30 Mo. 165 (personalty); 1886. 
3 N. W. 42 (land); 1888. Pingery r. R. Co.. Springfield & S. R. Co. v. Calkins. 90 Mo. 
78 Ia. 440. 43 N. W. 285 (land); Kan. 1888. 543.3 S. W. 82 (" acquainted with the premis(>s. 
Lawrence & W. R. Co. n. Hawk. 39 Kan. 640. location. and surroundings"); ." .... Y. 1888. 
18 Pac. 943 (land); 1889. Lawrence & W. R. Sloco\"ich v. Ins. Co .• lOS N. Y. 61. 14 ~. E. 
Co. I). Ross. 40 Kan. 605. 20 Pac. 197 (land): 802 (excluding one who had not seen the ship 
Kansas City & S. W. R. Co. t. Ehret. 41 Kan. for 8C\"eral years); .1\'. D. 1905. Keeney v. 
26. 20 Pac. 538 (land); Kansas City & S. W. Fargo. 14 N. D. 423. 105 N. W. 93 (rental): 
R. Co. ~. Baird. 41 Kan. 69. 21 Pac. 227; Oh. 1876. Williams r. Brown. 28 Oh. St. 552 
Kennett v. Fickel. 41 Kiln. 213. 21 Pac. 93; (services); Pa. 1895. Mewes ~. Pipe-Line Co .. 
Md. 1895. Wallace v. Schaub. 81 Md. 594. 32 170 Pa. 364. 32 At!. 1082 (land): 1903. Shimer 
At!. 324 (a nursc's ser\'ices); Mass. 1851. r. R. Co .• 205 Pa. 6-18. 55 Atl. 7/jn (Innd); 
Walker 1). Boston. 8 Cush. 279 (land); 1854. Hl05. Hope v. Phila. &: W. R. Co .• 211 Pa. 
Shaw v. Charlestown. 2 Gray 109 (land); 185.'). -101. GO Atl. 996 (land): ,'i. CaT. 1903. Wilson r. 
Russell r. H. Co .. 4 Gray 607 (lund); Mirh. Southern n. Cn .. 65 S. C. ,121. 43 S. E. 964 
1881. Dyer v. Hosenthnl. 4.') Mieh. 590. 8 N. W. (land); VI. 1858. Laurent v. Vaughn. 30 Vt. 
660 (one who had been within Ii soore but had fH (personalty). 
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As with other kinds of knowledge (ante, § 672), so with knowledge of values, 
the place of this element may be supplied by a hypothetical question. Thus, 
where a witness is competent to speak of house-values but has not seen the 
house in question, the specifications and other particulars may be placed be
fore him hypothetically for an opinion, and then his knowledge of the value
standard rna\' become available; or, in some cases, his attention mav be called , . 
to a thing assumed to be substantially similar to that in question, and his 
judgment may be given on the hypothesis of this similarit~·. This h~'pothet
ical basis is legitimately and frequently emplo:-'ed as a substitute for actual 
observation.2 

§ 721. Other principles, distinguished. The subject of value involves the 
rules of e\'idence in still other ways not here concerned. (1) Whether the 
values or sale prices of other things of the same sort are admissible to show the 
value of the article in question, involves a question of circumstantial relevancy 
(ante, § 463). (2) What are the general factors of ralue has already been 
briefly noticed (ante, § 463). (3) Whether an estimate of value is excluded 
by the Opinion rule is dealt with under that head (post, § 1940). (4) The 
old doctrine of Norman v. Wells, that an estimate of value is too speculative 
and uncertain to be listened to has alread~' been noticed under the present 
principle (ante, § 663). (5) '''nether market reports and trade journals are 
admissible to prove value involves an exception to the Hearsay rule (post, 
§ 1704). 

• 1894. State~. Tennebom. 92 Ia. 551. 61 
X. W, 193 (the value of a 5tock of goods); 
1873. Miller r. Smith. 112 Mass. 475; 1883. 
.Johnston Harvester Co.~. Clark. 31 Minn. 166. 
17 N. W. 111; 1906. Harris ". Quincy O. & 
K. C. R. Co., 115 Mo. App. 527, 91 S. W. 1010 

, 

(cattle); 1909. Sullivan v. Girson, 39 Mont . 
274, 102 Pac. 320 (diamond ring converted; 
a witness who had seen it described its size, 
etc .. and then a jeweler estimated its value); 
] 877, Thompson v. Boyle, 85 Pa. 481. 

i END OF VOLUME ONE 
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