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"Cross-examination, the rarest, the most useful, and the 
most difficult to be 3~quired of all the accomp!ishments of the 
advocate ..•• It has always been deemed the surest test of 
truth and a better security than the oath ... ·-Cox. 
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PREFACE TO THE THIRD EDITION 

I AM encouraged to offer this third edition of my book 
by a letter from my publishers, stating that twenty years 
had not seemed to have dulled interest in the subject, either 
in this country or in England, and urging a new edition. 

The reviewers of the first edition drew attention to the 
absence of any of the author's personal cases although he 
appeared to have had ample court experience. As a matter 
of fact, practically all the cross-examinations, not especially 
credited to others, were drawn from my own practice. 

The second edition was much enriched by. extracts from 
the cross-examinations of such celebrated trial lawyers as 
Sir Charles Russell, later Lord Chief Justice of England, 
whom Lord Coleridge called" the biggest advocate of the 
cen tury"; Sir James Scarlett (Lord Abinger), one of Eng
land's greatest cross-examiners of all time; Sergeant Ballan
tine, Robert Emmet, Jeremiah Mason, Samuel Warren, 
Rufus Choate, probably the greatest jury lawyer America 
ever produced; "Villiam Fullerton, Charles O'Connor, Ben
jamin F. Butler, John K. Porter, and the idol of all court 
lawyers of recent years, Joseph H. Choate. 

In this third edition I am including examples of the skill 
of many present day successful practitioners such as John 
B. Stanchfield, who, at the time of his death, was the recog
nized leader of our bar among the lawyers engaged in court 
practice; Delancey Nicoll, who has spent a lifetime in great 
trials; Max D. Steuer, who probably, at the moment, tries as 
many important jury cases as any member of the American 
Bar; Martin W. Littleton, whose moral courage and fearless 
oratory in the trial of cases, as well as his intellectual at
tainments, rank him among the leaders of our court practi.: 
tioners; Samuel Untermyer, whose unselfish and un rewarded 
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public service in his efforts to bring about reforms in the 
Building Laws and in breaking up conspiracies against Trade 
and Commerce have given him a unique position among 
lawyers; William Rand, who has carried into his private 
practice the skill he developed as a cross-examiner during a 
brilliant career in the District Attorney's office, and last, 
but by no means least, my distinguished partner, Herbert 
C. Smyth. 

One important feature of the book is the fact that the 
cases and illustrations are all real, and many of them hereto
fore unknown to the profession at large. They have not, 
at least intentionally, been either misrepresented or exag
gerated. 

My new edition is submitted with the hope that my readers 
may find as much of interest in its perusal as I have done in 
the researches necessary to its preparation. 

NEW YORK. 

July I, 1921. 
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PREFACE 

IN offering this book to the legal profession I do not 
intend to arrogate to myself any superior knowledge upon 
the subject, excepting in so far as it may have been gleaned 
from actual experience. Nor have I attempted to treat 
the subject in any scientific, elabora~e, or exhaustive way; 
but merely to make some suggOestions upon the art of cross
examination, which have been gathered as a result of twenty
five years' court practice, during which time I have examined 
and cross examined about fifteen thousand witnesses, drawn 
from all classes of the community. 

If what is here written affords anything of instruction to 
the younger members of my profession, or of interest or en
tertainment to the public, it will amply justify the time taken 
from my summer vacation to put in readable form some 
points from my experience upon this most difficult subject. 

BAR HARBOR, MAINE, 

September I, 1903. 
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CHAPTER I 

INTRODUCTORY 

"THE issue of a cause rarely depends upon a speech 
and is but seldom even affected by it. But there is never 
a cause contested, the result of which is not mainly de
pendent upon the skill with which the advocate conducts 
his cross-examination." 

This is the conclusion arrived at by one of England's 
greatest advocates at the close of a long and eventful 
career at the Bar. It was written some seventy years ago 
and at a time when oratory in public trials was at its 
height. It is even more true at the present time, when what 
was once commonly reputed a "great speech" is seldom 
heard in our courts. The modern methods of practising 
our profession have had. a tendency to discourage court 
oratory and the development of orators. The old fashioned 
orators who were wont to "grasp the thunderbolt" are now 
less in favor than formerly, though there will always be a 
high place in the profession for the man who speaks good 
English. With our modern jurymen the arts of oratory,
"law papers on fire," Lord Brougham's speeches used to be 
called, though still enjoyed as impassioned literary efforts, 
have become almost useless as persuasive arguments or as 
a "summing up," to use the modern term. 

Present day juries, especially in large cities, are composed 
of practical business men accustomed to think for them
selves, experienced in the ways of life, capable of for~ing 
estimates and making nice distinctions, unmoved by the 
passions and prejudices to which court oratory is nearly 
always directed. Nowadays, jurymen, as a rule, are wont 
to hestow upon tt:stimony the most intelligent and pains-
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taking attention, and have a keen scent for truth. It is 
not intended to maintain that juries are no longer human, 
or that in certain cases they do not stilI go widely astray, led 
on by their prejudices if not by their passions. Nevertheless, 
in the vast majority of trials, the modern juryman, and espe
cially the modern city juryman,- -it is in our large cities that 
the greatest number of litigated cases is tried, comes as 
near being the model arbiter of fact as the most optimistic 
champion of the institution of trial by jury could desire. 

I am aware that many members of my profession still 
sneer at trial by jury. Such men, however, when not 
among the unsuccessful and disgruntled, will, with fewex
ceptions, be found to have had but little practice themselvc:i 
in court. They may also belong to that ever growing class 
in our profession who have relinquished their court practice 
and are building up fortunes such as were never dreamed 
of in the legal profession until this century, by becoming 
what may be styled business lawyers men who are learned 

. in the law as a profession, but who through opportunity, 
combined with rare commercial ability, have come to apply 
their learning, especially their knowledge of corporate law, 
to great commercial enterprises, combinations, organiza
tions, and reorganizations, and have thus come to practise 
law as a business. 

To such as these a book of this nature can have but 
little interest. It is to those who by choice or chance 
are, or intend to become, engaged in that most laborious 
of all forms of legal business, the trial of cases in court, 
that the suggestions and experiences which follow are 
especially addressed. 

It is often truly said that many t)f our best lawyers 
-·1 am speaking now especially of New York City are 
withdrawing from court practice because the nature of the 
litigation is changing. To such an extent is this change 
taking place in some localities that the more important 
commerci'll cases rarely reach a court decision. QUI' mer-
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chants prefer to compromise their difficulties, or to write 
off their losses, rather than enter into litigations that must 
remain dormant in the courts for upward of three years 
awaiting their turn for a hearing on the overcrowded court 
calendars. And yet fully ten thousand cases of one kind or 
another are tried or disposed of yearly in the Borough of 
Manhattan alone. 

This congestion is not due to the fact that there are too 
few judges, or that they are not capable and industrious 
men; but is largely, it seems to me, the fault of the system 
in vogue in all our American courts of allowing any lawyer, 
duly enrolled as a member of the Bar, to practise in the 
highest courts. In the United States we recognize no dis
tinction between barrister and solici tor; we are all barristers 
and solicitors by turn. One has but to frequent the courts 
to become convinced that, so long as the more than ten 
thousand members at the New York COUnty Bar all avail 
themselves of their privilege to appear in court and try their 
own clients' cases, the great majority of the trials will be 
poorly conducted, and much valua.)le time will be wasted. 

The conduct of a case in court ;,; a peculiar all: for which 
many men, however learned iv the law, are not fitted; 
and where a lawyer has but one .:>r even a dozen experiences 
in court in each year, he can never become a competent 
trial lawyer. I am not addressing myself to clients, who often 
assume that, because we are duly qualified as lawyers, we 
are therefore competent to try their cases; I am speaking 
in behalf of our courts, against the congestion of the calen
dars, and the consequent crowding out of weighty comm~:l
ciallitigations. 

One e:.:perienced in the trial of causes will not require, 
at the utmost, more than a quarter of the time taken by 
the most learned inexperienced lawyer in developing his 
facts. His case will be thoroughly prepared and under
stood before the trial begins. His points of law ~nd issues 
of fact will be clearly defined and presented to the court 

• • 
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and jury in the fewest possible words. He will in this way 
avoid many ~f the erroneous rulings on qt~estions of law and 
evidence which are now upsetting so many verdicts on ap
peal. He will not only complete his trial in shorter time, but 
he will be likely to bring about an equitable verdict in the 
case which may :lOt bt: appealed from at all, or, if appealed, 
will be sustained by a higher court, instead of being sen t back 
for a retrial and the consequent consumption of the time 
of another judge and jury in doing the work all over again. 

These facts are being more and more appreciated each 
year, arid in our local courts there is already an ever in
creasing coterie of trial lawyers, who are devoting the princi
pal part of their time to court practice. 

A few lawyers have gone so far as to refuse direct com
munication with clients excepting as they come represented 
by their own attorneys. C"'e are thus beginning to appreci
ate in this country what the English courts have so long 
recognized: that the only way to insure speedy and intelli
gently conducted litigations is to inaugurate it custom of 
confining court practice to a comparatively limited number 
of trained trial lawyers. 

The distinction between general practitioners and special
ists is already established in the medical profession and 
largely accepted by the public. Who would think nowadays 
of submitting himself to a serious operation at the hands 
of his family physician, instead of calling in an experienced 
surgeon to handle the knife? And yet the family physician 
may have once been competent to play the part of surgeon, 
and doubtless has had, years ago, his quota of hospital 
experience. But he so infrequently enters the domain of 
surgery that he shrinks from undertaking it, except under 
circumstances where there is no alternative. There should 
be a similar distinction in the legal profession. The family 
lawyer may have once been competent to conduct the 
litigation; but he is out of practice he is not "in training" 
for the competition . 

• 
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There is no short cut, no royal road to proficiency, in the 
art of advocacy. It is experience, and one might almost 
say experience alone, that brings success. I am not ~peaking 
of that small minority of men in all walks of life who have 
been touched by the magic wand of genius, but of men of 
aver!:.ge endowments and even special aptitude for the caliing 
of advocacy; with them it is a race of experience. The 
experienced advocate can look back upon those less advanced 
in years or experience, and rest content in the thought that 
they art: just so many cases behind him; that if he keeps on, 
with equal opportunities in court, they can never overtake 
him. Some day the public will recognize this fact. But 
at present, what does the ordinary litigant know of the 
advantages of having counsel to conduct his case who is "at 
home" in the court room, and perhaps even acquainted with 
the very panel of jurors before whom his case is to be heard, 
through having already tried one or more cases for other 
clients before the same men? How little can the ordinary 
business mkn realize the value to himself of having a lawyer 
who understands the habits of thought and of looking at 
evidence the bent of mind of the very judge who is to 
preside at the trial of his case. Not that our judges are not 
eminently fair-minded in the conduct of trials; but they are 
men for all that, oftentimes very human men; and the trial 
lawyer who knows his judge starts with an advantage that 
the inexperienced practitioner little appreciates. How 
much, too, does experience count in the selection of the 
jury itself one of the "fine arts" of the advocate! These \ 
are but a few of the many similar advantages one might 
enumerate, were they not apart from the subject we are now 
concerned with: the skill of the advocate in conducting 
the trial itself, once the jury has been chosen. 

When the public realizes that a good trial lawyer is the 
outcome, one might sa. , of generations of witnesses, when 
clients fully appreciate the dangers they run in ;ntrusting 
their litigations to so-called" office lawyers" with little or 
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no experience in court, they will insist upon their briefs 
being intrusted to those who make a specialty of court 
practice, advised and assisted, if you will, by their own 
private attorneys. One of the chief disadvantages of our 
present system will be suddenly swept away; the court 
calendars will be cleared by speedily conducted trials; issues 
wiil be tried within a reasonable time after they are framed; 
the commercial cases, now diliadvantageously settled out 
of court or abandoned altogether, will return to our courts 
to the satisfaction both of the legal profession and of the 
business community at large; causes will be more skilfully 
tried the art of cross-examination more thoroughly under
stood. 

• 

• 
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CHAPTER II 

THE MANNER OF CROSS-EXAMINATION 

IT needs but the simple statement of the nature of cross
examination to demonstrate its indispensable character 
in all trials of questions of fact. No cause reaches the stage 
of litigation unless there are two sides to it. If the witnesses 
on one side deny or qualify the statements made by those 
on the other, which side is telling the truth? Not necessarily 
which side is offering perjured testimony, there is far less 
intentional perjury in the courts than the inexperienced 
would believe. But which side is honestly mistaken, for, 
on the other hand, evidence itself is far less trustworthy than 
the public usually realizes. The opinions of which side are 
warped by prejudice or blinded by ignorance? Which 
side has had the power or opportuni ty of correct observa
tion? How shall we tell, how make it apparent to a jury 
of disinterested men who are to decide between the litigants? 
Obviously, by the means of cross-examination. 
_If all witnesses had the honesty and intelligence to come 
orward and scrupulously follow the letter as well as the 

spirit of the oath, "to tell the truth, the whole truth, and (,:,. 
nothing but the truth," and if all advocates on either side + 
h •. J the necessary experience, combined with honesty a.ni] 
intelligence, and were similarly sworn to develop the who~e 
truth and nothing but the truth, of course there would be no 
occasion for cross-examination, and the occupation of the 
cross-examiner would be gone Q!ut as yet no substitute 
has ever been found for cross-examination as a means of 
separating truth from falsehood, and of !.~ducing exagger-
ated statements to their true dimensions. 

The system is as old as the history 0 nations. Indeed, 

• 
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to this day, the account given by Plato of Socrates's cross
examination of his accuser, Miletus, while defending him
self against the capital charge of corrupting the youth of 
Athens, may be quoted as a masterpiece in the art of cross-

• • questionIng. 
Cross-examination is generally considered to be the most 

difficult branch of the multifarious duties of the advocate. 
Success in the art, as some one has said, comes more often 
to the happy possessor of a genius for it. Great lawyers 
have often failed lamentably in it, while marvellous success 
has crowned the efforts of those who might otherwise have 
been regarded as of a mediocre grade in the profession. Yet 
personal experience and the emulation of others, trained in 
the art, are the surest means of obtaining proficiency in this 
all important prerequisite of a competent trial lawyer. 

It requires the greatest ingenuity; a habit of logical 
thought; clearness of perception in general; infinite patience 
and self-control; power to read men's minds intuitively, 
to judge of their characters by their faces, to appreciate 
their motives; ability to act with force and precision; 
a masterful knowledge of bject-matter itself; an 
extreme caution; and, above instinct to discover the 
weak point n the witness examination. One has to 
deal wit a prodigious variety of witnesses testifying under 
an infinite number of differing circumstances. It involves 
all shades and complexions of human morals; human pas
sions, and human intelligence. It is a mental duel between 
counsel and wi tness. 

In discussing the methods to employ when cross-examin
ing a witness, let us imagine ourselves at work in the trial 
of a cause, and at the close of the direct examination of a 
witness called by our adversary. The first inquiries would 
naturally be!: Has the witness testified to anything that is 
material against us? Has his testimony injured our side of 
the case? Has he made an impression with the jury a.gainst 
us? Is it necessary for us to cross-examine him at all? .' 

.. 

• 

• 
• 
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Before dismissing a witness, however, the possibility 
of being able to elicit some new facts in our own favor 
should be taken into consideration. If the witness is 
apparently truthful and candid, this can be readily done 
by asking plain, straightforward questions. If, however, 
there is any reason to doubt the willingness of the witness to 
help develop the truth, it may be necessary to proceed with 
more caution, and possibly to put the witness in a position 
where it will appear to the jury that he could tell a good 
deal if he wanted to, and then leave him. The jury will thus 
draw the inference that, had he spoken, it would have been 
in our favor. 

But suppose the witness has testified to material facts, 
against us, and it becomes necessary to break the force 
of his testimony, or else abandon all hope of a jury verdict. 
How shall we begin? How shall we tell whether the wi t
ness has made an honest mistake, or has committed per
jury? The methods to be used in his cross-examination in 
the two alternatives would naturally be quite different. 
There is a marked distinction between discrediting the testi
mony and discrediting the witnessl It is largely a matter of 
instinct on the part of the trainec( examiner. Some people 
call it the language of the eye, or the tone of the voice, 
or the countenance of the witness, or his" manner of testi
fying", or all combined, that betrays the wilful perjUier. 
It is difficult to say exactly what it is, excepting that con
stant practice seems to enable a trial hwyer to form a 
fairly accurate judgment on this point. A skilful cross
examiner seldom takes his eye from an important witness 
while he is being examined by his adversary; Every ex
pression of his face, especially his mouth, even every move
ment of his hands, his manner of expressing nimself, his. 
whole bearing all help the examiner to arrive at an accurate 

. estimate of his integrity. . . 
Let" us assume, then, that we have been. correct in our .. 

. judgment of this particular witness, and that he is trying to • 
• 



10 THE ART OF CROSS-EXAMINATION 

describe honestly the occurrences to which he has testified, 
but has fallen into a serious mistake, through ignorance, 
blunder, or what not, which must be exposed to the minds 
of the jury. How shall we go about it? This brings us 
at once to the first important factor in our discussion, the 
manner of the cross-examiner. 

It is absurd to suppose that any witness who has sworn, 
positively to a certain set of facts, even if he has inadver
tently stretched the truth, is going to be readily induced 
by a lawyer to al ter them and acknowledge his mistake: 
People as a rule do not reflect upon their meagre oppor
tunities for observing facts, and rarely suspect the frailty 
of their own powers of observation. They come to court, 
when summoned as witnesses, prepared to tell what they 
think they know; and in the beginning they resent an attack 
upon their story as they would one upon their integrity. 

If the cross-examiner allows the witness to suspect, from 
his manner toward him at the start, that he distrusts his 
integrity, he will straighten himself in the witness chair 
and mentally defy him at once. If, on the other hand, 
the counsel's manner is courteous and conciliatory, the 
witness will soon lose the fear all witnesses have of the 
cross-examiner, and can almost imperceptibly be induced 
to enter into a discussion of his testimony in a fair minded 
spirit, which, if the cross-examiner is clever, will soon 

" disclose the weak points in the testimony. The sympathies 
. of the jury are invariably on the side of the witness, and they 

are quick to resent any discourtesy toward him. They are 
willing to admit his mistakes, if you can make them apparent, 
but are slow to believe him guilty oj perjury. Alas, how 
often this is lost sight of in our daily court experiences! One 
is constantly brought face to face with lawyers who act as if 
they thought that everyone who testifies against their side 
of the case is committing wilful perjury. No wonder they 
accomplish so little with their cross-examination! By 
their shouting, browbeating style they often confuse the 
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wits of the the witness, it is true; but they fail to discredit 
him with the jury. On the contrary, they elicit sympathy 
for the witness they are attacking, and little realize that 
their "vigorous cross-examination," at the end of which 
they sit down with evident self-satisfaction, has only 
served to close effectually the mind of at least one fair 
minded juryman against their side of the case, and as 
likely as not it has brought to light some important fact 
favorable to the other side which had been overlooked 
in the examina.tion-in-chief . 

• 

There is a story told of Reverdy Johnson, who once, 
in the trial of a case, twitted a brother lawyer with feebleness 
of memory, and received the prompt retort, "Yes, Mr. 
Johnson; but you will please remember that, unlike the lion 
in the play, I have something more to do than ,·oar." _. _ 

The only lawyer I ever heard employ this roaring method 
successfully was Benjamin F. Butler. With him politeness, 
or even humanity, was out of the question. And it has 
been said of him that" concealmen t and equivocation were 
scarcely possible to a witnes::. under the operation of his 
methods." But Butler had a wonderful personality. He 
was aggressive and even pugnacious, but picturesque 
withal; witnesses were afraid of him. Butler was popular 
with the masses; he usually had the numerous" hangers-on" 
in the court room on his side of the case from the start, and 
each little point he would make with a witness met with 
their ready and audible approval. This greatly increased 
the embarrassment of the witness and gave Butler a decided 
advantage. It must be remembered also that Butler had 
a contempt for scruple which would hardly stand him in 
good stead at the present time. Once he was cross-question
ing a witness in his characteristic manner. The judge 
interrupted to remind him that the witness was a Har
vard professor. "I know it, your Honor," replied Butler; 
"we hanged one of them the other day." 1 

1" Life Sketches of Eminent Lawyers," G. ]. Clark, ESQ. 
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On the other hand, it has been said of Rufus Choate, 
whose art and graceful qualities of mind certainly entitle 
him to the foremost rank among American advocates, 
that in the cross-examination of witnesses, "He never 
aroused opposition on the part of the witness by attacking 
him, but disarmed him by the quiet and courteous manner 
in which he pursued his examination. He was quite sure, 
before giving him up, to expose the weak parts of his testi
mony or the bias, if any, which detracted from the confidence 
to be given it." 1 [One of Choate's bon mots was that" a 
lawyer's vacation consisted of the space between the ques
tion put to a witness and his answer."] 

Judah P. Benjamin, "the eminent lawyer of two con
tinents," used to cross-examine with his eyes. "No witness 
could look into Benjamin's black, piercing eyes and maintain 
a lie." 

Among the English barristers, Sir James Scarlett, Lord 
Abinger, had the reputation, as a cross-examiner, of having 
outstripped all advocates who, up to that time, had appeared 
at the British Bar. "The gentlemanly ease, the polished 
courtesy, and the Christian urbanity and affection, with 
which he proceeded to the task, did infini te mischief to the 
testimony of witnesses who were striving to deceive, or upon 
whom he found it expedient to fasten a suspicion." 

Even so experienced an advocate as Sir James, however, 
sometimes loses his self-control in Court, and meets with the 

• 
usual resul t. 

At a trial between certain music publishing houses, as 
to an alleged piracy of a popular song, Tom Cooke, a well
known actor and musician, was subpoenaed as an expert 
witness by one of the parties. On his cross-examination by 
Sir James Scarlett, that learned gentleman rather flippantly 
questioned him in this wise:-

"Sir, you say that the two melodies are the same but 
different. Now, what do you mean by that?" 

, 

1" Memories of Rufus Choate," Neilson. 
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To this Cooke promptly answered, "I said that the notes 
in the two copies are alike, but with a different accent, the 
one being in a common time and the other in six-eighth 
time; and consequently the position of the accent of the 
notes was differen t." 

Sir James. "What is a musical accent?" 
Cooke. "My terms are nine guineas a quarter, sir." 

[A laugh]. 
Sir James (rather rumed). "Never mind your terms 

here; I ask you, what is a musical accent? Can you see 
. ~" It. • 

Cooke. "No, Sir James." 
Sir James. "Can you jeel it?" 
Cooke. "A musiciau can." [Great laughter]. 
Sir Jame.: (very angry). "Now, pray, sir, don't beat 

about the bush, but explain to his Lordship, and the jury, 
who are expected to know nothing about music, the meaning 
of what you call accent." 

Cooke. "Accent in music is a certain stress laid upon a 
particular note in the same manner as you would lay a stress 
upon a given word for the purpose of being better under
stood. Thus, if I were to say, 'You are an ass,' the accent 
rests on 'ass'; but if I were to say, 'You are an ass,' it 
rests on you, Sir James." 

Reiterated shouts of laughter by the whole court, in 
which the bench itself joined, followed this repartee. 

A good advocate should be a good actor. The most 
cautious cross-examiner will often elicit a damaging an
swer.' Now is the time for the greatest self-con trol. If you 
show by your face how the answer hurt, YOll may lose 
your case by that one pain t alone. How often one sees the 
cross-examiner fairly staggered by such an answer. He 
pauses, perha'p's blushes, and after he has allowed the answer 
to have its fu~l eifect, finally regains his self-possession, but 
seldom his control of the witness. With the really experi
enced trial bwyer, such answel'S, instead of appearing to 
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surprise or disconcert him, will seem to come as a matter of 
course, and will fall perfectly flat. He will proceed with the 
next question as if nothing had happened, or else perhaps 
give the witness an incredulous smile, as if to say, "Who 
do you suppose would believe that for a minute?" 

An anecdote apropos of this poin t is told of Rufus Choate. 
"A witness for his antagonist let fall, with no particular 
emphasis, a statement of a most important fact from which 
he saw that inferences greatly damaging to his client's case 
might be drawn if skilfully used. He suffered the witness 
to go through his statement and then, as if he saw in it 
something of great value to himself, requested him to repeat 
it carefully that he might take it down correctly. He as 
carefully avoided cross-examining the wi tness, and in his 
argument made not the least allusion to his testimony. When 
the opposing counsel, in his close, came to that part of his 
case in his argument, he was so impressed with the idea that 
Mr. Choate had discovered that there was something in 
that testimony which made in his favor, although he could 
not see how, that he contented himself with merely remark
ing that though Mr. Choate had seemed to think that the 
testimony bore in favor of his client, it seemed to him that it 
went to sustain the opposite side and then went on with the 
other parts of his case." 1 

It is the love of combat which every man possesses 
that fastens the attention of the jury upon the progress 
of the trial. The counsel who has a pieasant person
ality; who speaks with apparent frankness; who appears 
to be an earnest searcher after truth; who is courteous 
to those who testify against him; who avoids delaying 
constantly the progress of the trial by innumerable ob
jections and exceptions to perhaps incompetent but harm
less evidence; who seems to know what he is about and 
sits down when he has accomplished it, exhibiting a spirit 
of fair play on all occasions he it is who creates an atmos-

I" Mt:morics of Rufus Choatl'," Ncil~on . 
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phere in favor of the side which he represents, a powerful 
though subconscious influence with the jury in arriving at 
their verdict. Even if, owing to the weight of testimony, 
the verdict is against him, yet the amount will be far less 
than the client has schooled himself to expect. 

On the other hand, the lawyer who wearies the court 
and the jury with endless and pointless cross-examina
tions; who is constantly losing his temper and showing 
his teeth to the witnesses; who wears a sour, anxious ex
pression; who possesses a monotonous, rasping, pene
trating voice; who presents a slovenly, unkempt personal 
appearance; who is prone to take unfair advantage of 
witness or counsel, and seems determined to win at all 
hazards soon prejudices a jury against himself a~d the 
client he represents, entirely irrespective of the sworn 
testimony in the case. 

The evidence often seems to be going all one way, when 
in reality it is not so at all. The cleverness of the cross
examiner has a great deal to do with this; he can often create 
an atmosphere which will obscure much evidence that would 
otherwise tell against him. This is part of the" generalship 
of a case" in its progress to the argument, which is of such 
vast consequence. 

There is eloquence to be displayed in the examination of 
witnesses as well as on th~; argument. "There is matter in 
manner." I do not mean to advocate that exaggerated man
ner one often meets with, which divides the attention of your 
hearers between yourself and your question, which often 
diverts the attention of the jury from the point you are try
ing to make and centres it upon your own idiosyncrasies of 
manner and speech. L~S the man who was somewhat deaf, 
and could not get near enough to Henry Clay in one of his 
finest efforts, exclaimed, "I didn't hear a word he said, but, 
great Jehovah, didn't he make the motions!" The very 
intonations of voice and the expression of face of the 
cross-examiner can be made to produce a marked effect upon 
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the jury, enabling them to appreciate fully a point ther 
might otherwise lose altogether. 

"Once, when cross-examining a witness by the name 
of Sampson, who was sued for libel as editor of the Referee, 
Russell asked the witness a question which he did not answer. 
'Did you hear my question?' said Russell in a low voice. 
'I did', said Sampson. 'Did you understand it?' asked 
Russell, in a still lower voice. 'I did,' said Sampson. 'Then,' 
said Russell, raising his voice to its highest pitch, and looking 
as if he would spring i'rom his place and seize the wi tness by 
che throa~) 'why have you not answered it? Teil the jury 
why YClU have ,iot answered it.' A thrill of excitement ran 
through the ccurt room. Sampson was overwhelmed, 
and he never pulled himsf.lf together again." 1 

Speak distinctly yourself, and compel your witness to 
do so. Bring ou t your pain ts so cle~lrl y that men of the 
most ordinary intelligence can understand them. Keep 
your audience, the jury, always interested and on the 
alert. Remember it is the minds of the jury you are ad
dressing, even though your question is put to the wit
ness. Suit the modulations of your voice to the subject 
under discussion. Rufus Choate's voice would seem to 
take hold of the witness, to exercise a certain sway over 
him, and to silence the court room into a hush. He allowed 
his rich voice to exhibit, in the examination of witnesses, 
much of its variety and all of its resonance. The contrast 
between his tone in examining and that of the counsel 
who followed him was very marked . • 

"Mr. Choate's appeal to the ,iury began long before 
his final argument; it began whw he first took his seat 
before them and looked into their eyes. He generally 
contrived to get his seat as near them as was convenient, 
if possible having his table close to the Bar, ill front of 
their seats, and separated from them only by a narrow 
top ace for passage. There he sat, calm, contemplative; 

I "I.if~ of LorJ /{ussdl." O'Bri.n, 
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in the midst of occasional noise and confusion solemnly 
unruRled; always making some little headway either with 
the jury, the court, or the witness; never doing a single 
thing which could by possibility lose him favor, ever doing 
some little thing to win it; smiling benignantly upon the 
counsel when a good thing was said; smiling sympathiz
ingly upon the jury when any juryman laughed or made 
an inquiry; wooing them all the time with his magnetic 
glances as a lover might woo his mistress; seeming to 
preside over the whole scene wi th an air of easy superior
ity; exercising from the very first moment an indefinable 
sway and influence upon the minds of all before and around 
him. His manner to the jury was that of afriend, a friend 
solicitous to help them through their tedious investigation; 
never that of an expert combatant, intent on victory, and 
looking upon them as only instruments for its attainment." 1 

The genial, courteous attitude of the late John B. Stanch
field toward everyone he came in contact with in the trial 
of his cases was one of the secrets of his success. Shortly 
before he died he told me of his experiences in \Vashington 
when he was retained by some of the leaders of the Washing
ton Bar to conduct, wi th them, the defence of the president of 
the Riggs Bank. Immediately upon his arrival in Washing
ton, Mr. Stanchfield was summoned to a meeting of all the 
lawyers in the case and was told that he had been selected 
to assume the burden of the trial. He was warned, however, 
that the feeling against the bank official was so intense, and 
the bias of the judge who was to preside at the trial was so 
marked that there was little hope of a successful defense, 
unless Mr. Stanchfield could so irritate the trial judge that 
he would not only display his prejudice to the jury and thus 
arouse their sympathy, but also make erroneous rulings that 
might upset the verdict upon appeal. It was apparent to 
Mr. Stanchfield that he had been called from New York to 
undertake a task none of the local attorneys was willing to 

1 "Reminiscences of Rufus Choate," Parker. 
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assume. He promptly refused to depart from his usual 
method or conduct the trial upon any such lines as were 
laid down by the Washington lawyers. He would try the 
case in his own way or not at all. 

Throughout the trial Mr. Stanchfield's attitude toward the 
court was one of extreme courtesy and respect. At the end 
of a week the issue had narrowed down practically to the 
single question of reasonable doubt. 'tV as the defendan t guil ty 
"beyond all reasonable doubt?" otherwise he should be 
acquitted. Mr. Stanchfield devoted practically his entire 
summing up to the jury to this question. He cited authori
ties and explained with great minuteness all the intricacies of 
this perplexing rule of law to such good effect that when the 
judge came to charge the jury, he complimented the courte
ous gentleman from New York upon the clearness and 
accuracy with which he had stated the law to the jury and 
ended by saying he could think of nothing he could add to 
or substract from Mr. Stanchfield's statement. The result 
was a prompt acquittal. When the jury had rendered 
their verdict, the judge invited Mr. Stanchfield into his 
private chambers and then remarked: "Mr. Stanchfield, 
when I heard that you had been called from New York 
to try this case before me, I could almost see you arriving 
in the city and almost hear the instructions that were given 
you as to how to conduct yourself during the trial. I just 
want to say this one thing to you: it pays to be a gentleman." 

" 



CHAPTER III 

THE MATTER OF CROSS-EXAMINATION 

IF by experience we have learned the first lesson of 
our art, to control our manner toward the witness even 
under the most trying circumstances, it then becomes 
important that we should turn our attention to the matter 
of our cross-examination. By our manner toward a witness 
we may have in a measure disarmed him, or at least thrown 
him off his guard, while his memory and conscience are 
being ransacked by subtle and searching questions, the 
scope of which will be hardly apparent to himself; but 
it is only with the matter of our cross-examination that 
we can hope to destroy him. 

What shall be our first mode of attack? Shall we adopt 
the fatal method of those we see around us daily in the 
courts, and proceed to take the witness over the same story 
that he has already given our adversary, in the absurd 
hope that he is going to change it in the repetition, and not 
retell it wi th dou hIe effect upon the jury? Or shall we rather 
avoid carefully his original story, except in so far as is nec
essary to refer to it in order to point out its weak spots? 
Whatever we do, let us do it with quiet dignity, with absolute 
fairness to the witness; and let us frame our questions in 
such simple language that there can be no misunderstanding 
or confusion. Let us imagine ourselves in the jury box, so 
that we may see the evidence from their standpoint. We are 
not trying to make a reputation for ourselves with the 
audience as "smart" cross-examiners. We are thinking 
rather of our client and our employment by him to win the 
jury to his side of the case. Let us also avoid asking 
questions recklessly, without any definite purpose. Unskil • 

• 
• 
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ful questions are worse than none at all, and only tend to 
uphold rather than to destroy the wi tness. 

All through the direct testimony of our imaginary wi t
ness, it will be remembered, we were watching his every 
movement and expression. Did we find an opening for our 
cross-examination? Did we detect the weak spot in his 
narrative? If so, let us waste no time, but go direct to the 
point. It may be that the witness's situation in respect 
to the parties or the subject-matter of the suit should be 
disclosed to the jury, as one reason why his testimony has 
been shaded somewhat in favor of the side on which he testi
fies. It may be that he has a direct interest in the result of 
the litigation, or is to receive some indirect benefit therefrom. 
Or he may have some other tangible motive which he can 
gently be made to disclose. Perhaps the witness is only 
suffering from that partisanship, so fatal to fair evidence, 
of which oftentimes the witness himself is not conscious. 
It may even be that, if the jury only knew the scanty 
means the witness has had for obtaining a correct and cer
tain knowledge of the very facts to which he has sworn 
so glibly, aided by the adroit questioning of the opposing 
counsel, this in itself would go far toward weakening the 
effect of his testimony. It may appear, on the other 
hand, that the witness had the best possible opportunity to 
observe the facts he speaks of, but had not the intelli
gence to observe these facts correctly. Two people may 
witness the same occurrence and yet take away with them 
an entirely different impression of it; but each, when called 
to the witness stand, may be willing to swear to that impres
sion as a fact. Obviously, both accounts of the same trans
action cannot be true; whose impressions were wrong? 
Which had the better opportunity to see? Which had the 
keener power of perception? All this we may very properly 
term the matter of our cross-examination. 

It is one thing to have the opportunity of observation, 
or even the intel1igence to observe correctly, but it is still 
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another to be able to retain accurately, for any length of 
time, what we have once seen or heard, and what is perhaps 
more difficult still to be able to describe it intelligibly. 
Many witnesses have seen one part of a transaction and 
heard about another part, and later on become confused 
in their own minds, or perhaps only in their modes of expres
sion, as to what they have seen themselves and what they 
have heard from others. All wi messes are prone to exag
gerate, to enlarge or minimize the facts to which they take 
oath. 

A very common type of witness, met with almost daily, 
is the man who, having witnessed some event years ago, 
suddenly finds that he is to be called as a court witness. He 
immediately attempts to recall his original impressions; 
and gradually, as he talks with the attorney who is to exam
ine him, he amplifies his story with new details which he 
leads himself, or is led, to believe are recollections and which 
he finally swears to as facts. Many people seem to fear that \ 
an" I don't know" answer will be attributed to ignorance on 
their part. Although perfectly honest in intention, they are 
apt, in consequence, to complete their story by recourse 
to their imagination. And few witnesses fail, at least 
in some part of their story, to entangle facts with their 
own beliefs and inferences. This subject is discussed in 
detail in a subsequent chapter on the "Fallacies of Testi-
mony. " 

All these considerations should readily suggest a line 
of questions, varying with each witness examined, that 
will, if closely followed, be likely to separate appearance 
from reality and to reduce exaggerations to their proper 
proportions. I t must further be borne in mind that the 
jury should not merely see the mistake; they should be 
made to appreciate at the time why and whence it arose. 
It is fresher then and scores a more lasting effect than if 
left until the summing up, and then drawn to the attention 
of the jury. 



22 THE ART OF CROSS-EXAMINATION 

The experienced examiner can usually tell, after a few 
simple questions, what line to pursue. Picture the scene 
in your own mind; closely inquire into the sources of the 
witness's information, and draw your own conclusions as to 
how his mistake arose, and why he formed his erroneous 
impressions. Exhibit plainly your belief in his integrity 
and your desire to be fair with him, and try to beguile him 
into being candid with you. Then when the particular 
foible which has affected his testimony has once been 
discovered, he can easily be led to expose it to the jury. 
His mistakes should be drawn out often by inference rather 
than by direct question, because all witnesses have a dread 
of self-contradiction. If he sees the connection between 
your inquiries and his own story, he will draw upon his 
imagination for explanations, before you get the chance 
to point out to him the inconsistency between his later 
statement and his original one. It is often wise to break 
the effect of a witness's story by putting questions to him 
that will acquaint the jury at once with the fact that 
there is another more probable story to be told later on, 
to disclose to them something of the defence, as it were. 
Avoid the mistake, so common among the inexperienced, 
of making much of trifling discrepancies. I t has been aptly 
said that "juries have no respect for small triumphs over a 
witness's self-possession or memory." Allow the loquacious 
witness to talk on; he will be sure to involve himself in 
difficulties from which he can never extricate himself. Some 
witnesses prove altogether too much; encourage them and 
lead them by degrees into exaggerations that will conflict 
with the common sense of the jury. Under no circum
stances put a false construction on the words of a witness; 
there are few faults in an advocate more fatal with a jury. 

If, perchance, you obtain a really favorable answer, 
leave it and pass quietly to some other inquiry. The 
inexperienced examiner in all probability will repeat the 
question with the idea of impressing the admission upon 

• 
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his hearers, instead of reserving it for the summing up, 
and will attribute it to bad luck that the witness corrects 
his answer or modifies it in some way, so that the point 
is lost. He is indeed a poor judge of human nature who 
supposes that if he exults over his success during the cross
examination, he will not quickly put the witness on his 
guard to avoid all future favorable disclosures. 

David Graham, a prudent and successful cross-exam
iner, once said, perhaps more in jest than anything else, 
"A lawyer should never ask a witness on cross-examina
tion a question unless in the first place he knew what 
the answer would be) or in the second place he didn't 
care." This is somewhat on the principle of the lawyer 
who claimed that the result of most trials depended upon 
which side perpetrated the greater blunders in cross
examination. Certainly no lawyer should ask a critical 
question unless he is reasonably sure of the answer. 

In a recent will contest tried in the Massachusetts 
courts, and conducted by one of the leaders of the New 
England bar, one of the witnesses to the will had been a 
stenographer in the office of the lawyer who drew the will. 
She testified, as is permitted under the law of that State, 
that in her opinion the testator, when he :;igned his will, 
was perfectly sane. The appearance of the witness was 
extremely youthful and inexperienced, and not calculated 
to have much, if any, weight with a court or jury. 

Opposing counsel, however, forgetful of the useful 
maxim to let well enough alone, and concluding that, in 
view of the witness's apparent employment in a law office, 
she probably had never seen an insane person, nor had an 
opportunity to contrast the normal with the abnormal mind, 
chanced it by demanding of the witness: 

~. "Have you ever in YOUl: life seen anyone who it was 
claimed was insane?" 

The witness paused a moment, began to giggle, and re
plied: 
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A. "I guess I have I have been employed in an insane 
asylum for the last two years as an attendant!" 

Mr. Sergeant Ballantine, in his" Experiences," quotes an 
instance in the trial of a prisoner on the charge of homicide, 
where a once famous English barrister had been induced by 
the insistence of the prisoner's attorney, although against his 
own judgment, to ask a question on cross-examination, the 
answer to which convicted his client. Upon receiving the an
swer, he turned to the attorney who had advised him to ask it, 
and said, emphasizing each word, "Go home; cut your throat; 
and when you meet your client in hell, beg his pardon." 

An advocate should always reserve the question he wants 
favorably answered, until his witness is in the right humor to 
answer it. Sometimes he can so frame his questions as to lay 
himself open to an obvious retort by the witness. If the latter 
takes the bait and gets a good laugh on the examiner, that 
is the time to put the important question. While the witness 
is still excited and exultant at getting the better of the exam
iner, then the important question should be put as if it were 
only a most casual inquiry; the truthful answer will come 
before the witness is aware of it. 

Sometimes, again, it is useful not even to suggest the vital 
question until the witness has left the witness chair and has 
gone half-way to his seat. Then suddenly call him back, as 
if you had forgotten some detail, and quickly get the an
swer wanted amidst his excitement in having to resume his 

• testImony. 
It is a safe rule never to reply to a witness or be led into a 

retort unless it is a crushing one. Curran with his jokes, in 
one way or another, always contrived to throw the witnesses 
he was examining off their composure, and he took care that 
they seldom ret::overed. 

"My Lord, my Lord," vociferated a peasant witness, 
writhing under mental excruciation when being cross
examined by Curran, "I cannot answer yon little gentleman; 
he is putting me in such a doldrum." 
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".'\ doldrum, i\lr. Curran? "'hat does tht.! witness mean 
by a doldrum?" exclaimed Lord A vonmere. 

"Oh, my lord, it is a very common complaint with 
persons of this description; it is merely a confusion oj the 
Ilead arisingJrom a corruption oj tile I:eart." 

A famous English barrister was once cross-examining ~big 
yul ar ew· h . eweler in a money lending case, and began by 
ooking him up and down in a sleepy, dismal way and then 

drawled out, "\Vell, Mr. l\'ioselwein, and what are you? " 
"A zhentlemans," replied the jeweler with emphasis. 
" Just so, just so," ejaculated Bolker with a dreary yawn, 

.. but what were you before you were a gentleman? " 
The famous reply of the artist Whistler to the Attorney 

General, who was cross-examining him in his celebrated 
suit for libel against John Ruskin, tried in England as long 

. ago as JiSS, still remains a warning to the uninitiated. 
Ruskin, in describing a loan exhibition at the Gros:enor 

Gallery, where considerable prominence had been givf.:n to 
two of Whistler's "Nocturnes," spoke of the" ill educated 
conceit of the artist" (Whistler). The libel especialiy com
plained of was the concluding paragraph of the publication 
where Ruskin wrote: "I have seen and heard much of 
Cockney impudence before now; but never expected to hear 
a cockscomb ask 200 guineas for flinging a pot of paint in the 
public's face." 

It is said that Whistler thoroughly enjoyed himself at the 
trial and was more than a match for the Attorney General, 
his famous reply to one of whose questions has passed into 
hi, "ory: 

"Can you tell me," asked Sir John Bolker, "how long 
it took you to knock off that Nocturne?" 

"Two days," replied Whistler. 
"The labor of two days then is that for which you ask 

. ~" 200 gumeas. 
"No. I ask it for the knowledge oj a life time." 
The verdict of the jury after a prolonged trial, which was 
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the talk of England at the time, was irl favor of the plaintiff, 
Whistler, for one farthing; but Ruskin took the verdict so 
seriously that he resigned his art professorship at Oxford 
on the ground that" the result of the Whistler trial leaves 
me no further option." It ~s interesting to note, however, 
that the subsequent prices brought by some of Whistler's 
Nocturnes proved the futility of Ruskin's criticism, for the 
"Blue and Silver Nocturne," which was an exhibit at the 
trial, was ultimately purchased by the National Art Collec
tion Fund for 2000 guineas, was presented to the Nation 
and now hangs in the National Gallery. 

It is well, sometimes, in a case where you believe that 
the witness is reluctant to develop the whole truth, so to 
put questions that the answers you know will be elicited 
may come by way of a surprise and in the light of im
probability to the jury. I remember a recent incident, 
illustrative of this point, which occurred in a suit brought 
to recover the insurance on a large warehouse full of goods 
that had been burnt to the ground. The insurance com
panies had been unable to find any stock-book which would 
show the amount of goods in stock at the time of the fire. 
One of the witnessel> to the fire happened to be the plaintiff's 
bookkeeper, who on the direct examination testified to all 
the details of the fire, but nothing about the books. My 
cross-examination was confined to these few pointed ques-

• tlons. 
"I suppose you had an iron safe in your office, in which 

k b k f ~""Y' " "D'd you ept your oo·s 0 account. es, sir. I 

that burn up?" "Oh, no." "\Vere you present when it 
was opened after the fire?" "Yes, sir." "Then won't 
you be good enough to hand me the stock-book that we 
may show the jury exactly what stock you had on hand at 
the time of the fire on which you claim loss? (This was the 
point of the case and the jury were not prepared for the 
answer which followed.) "I haven't it, sir." "What, 
haven't the stock-book? You don't mean you have lost it?" 

• 

• 
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"It wasn't in the safe, sir." "\Vasn't that the proper 
I e' ~.. "'V ." "H . I h b k P ace lor It. .les, sIr. ow was It nat t C' 00' 

wasn't there?" "It had evidently been left out the night 
before the fire by mistake." Some of the jury at once 
drew the inference that the all important stock-book was 
being suppressed, and refused to agree wi th their fellows 
against the insurance companies. 

The average mind is much wiser than many suppose. 
Questions can be put to a witness under cross-examination, 
in argumentative form, often with far greater effect upon 
the minds of the jury than if the same line of reasoning 
were reserved for the summing up. The juryman sees 
the point for himself, as if it were his own discovery, and 
clings to it all the more tenaciously. During the cross
examination of Henry Ward Beecher, in the celebrated 
Tilton-Beecher case, and after Mr. Beecher had denied --
his alleged intimacy with 1\'lr. Tilton's wife, Judge Fullerton 
read a passage from one of Mr. Beecher's sermons to the 
effect that if a person commits a great sin, the exposure 
of which would cause misery to others, such a person would 
not be justified in confessing it, merely to relieve his own 
conscience. Judge Fullerton then looked straight into Mr. 
Beecher's eyes and said, "Do you still consider that sound 
doctrine?" Mr. Beecher replied, "I do." The inference a 
juryman might draw from this question and answer would 
constitute a subtle argument upon that branch of the 
case. 

The entire effect of the testimony of an adverse witness 
can sometimes be destroyed by a pleasant little passage-at
arms in which he is finally held up to ridicule before the 
jury, and all that he has previously said against you disap
pears in the laugh that accompanies him from the wi tness 
box. In a Metropolitan Street Railway case a witness 
whom I had badgered rather persistently on cross-examina
tion, finally straightened himself up in the witness chair 
and said pertly, "I have not come here asking you to pIa)' 
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with me. Do YOli take me for Anna Held?" 1 "I was not 
thinking of Anna Held," I replied quieti y; "supposing YOll 

try Ananias!" The witness was enraged, the jury laughed, 
and I, who had really made nothing out of the witness up to 
this time, sat down. 

These little triumphs are, however, by no means always 
one-sided. Often, if the counsel gives him an opening, a 
clever witness will counter on him in a most humiliating 
fashion, certain to meet with the hearty approval of jury 
and audience. At the Worcester Assizes, in England, it 

case was being tried which involved the soundness of a 
horse, and a clergyman had been called as a wi tness who 
succeeded only in giving a rather confused account of the 
transaction. A blustering counsel on the other side, after 
many attempts to get at the facts upon cross-examination, 
blurted out, "Pray, sir, do you know the difference between 
a horse and a cow?" "I acknowledge my ignorance," 
replied the clergyman; "I hardly do know the difference 
between a horse and a cow, or between a bull and a bully
only a bull, I am told, has horns, and a bully (bowing 
respectfully to the counsel), luckily for me, has none." 2 

Reference is made in a subsequent chapter to the cross
examination of Dr. in the Carlyle Harris case, where 
is related at length a striking example of success in this 
method of examination. 

Some very amusing instances of resultant humiliation to 
inexperienced cross-examiners, who yield to the temptation 
of trying to humiliate a certain type of seemingly ignorant, 
but naturally clever foreign witness, have occurred recently 
in our local courts. 

A Fire Insurance Company was being sued by a merchant 
for the loss of his stock of caviar. The merchant, the princi
pal witness in his own behalf, was attempting to enhance 

1 This occurrence was at the time when the late actress was singing her popular 
stage song, "Won't you come and play with me?" 
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the value and quali ty of his merchandise as much as possi
hie without too close an approach to downright perjury. 
He gave testimony to the effect that practically all the cav
iar in the burned warehouse was Russian Astrakhan Beluga, 
a most excellent and expensive brand of sturgeon caviar. 
The cross-examiner thought he saw an opportunity to ex
hibit to the jury the ignorance of the witness, as well as his 

• perjury. 
~. "Is it not a fact that all of your caviar in that ware

house was what is !-::nown as whitefish caviar, a poor and 
inferior type of the article not even a true caviar?" 

A "NT' f' " . . 1 0, SIr, none 0 It. 
~. "How do you know it was not? Do you even know 

where whitefish caviar comes from?" 
A "S I k " . ure, "now. 
~. (Triumphantly, as if he were about to shatter the 

witness in the eyes of the jury on account of his general 
ignorance and lack of knowledge of his trade). "\Vhere 
does it come from, then? " 

A. (With a slightleer). cc \-\lhy from whitefish, of course!" 

In another recent case an Italian contractor was suing to 
recover for building a masonry wall for a garage which he 
alleged was in all respects built in a good workmanlike man
ner. The claim of the defense was that the wall was poorly 
built and not in accord with proper masonry standards. In 
support of this defense the cross-examiner was trying to 
show that the plaintiff's employees, Italian masons, were an 
inferior grade of workmen and knew little of the jobs re
quired of them. 

~. "Was Domenico a good mason?" 
A. "Oh, yes, verra fina mason." 
Ii. " And Giuseppi, was he a good mason?" 
A. "Even better." 
~. "How about Giovanni?" 
A. "Best of the three." 
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!!G. (Slurringly). "I suppose then that you claim all 
masons are good masons?" 

d. "No no justa lika lawyers---soma good soma 
rotten." 

J. \V. Donovan, the author of "Modern Jury Trials," 
quotes the Brookl) Ii Eagle's account of a trial conducted 
by Charles Spencer against the late Edwin James as 
opposing counsel, involving a soldier's claim for $I,8oo~ 
money loaned to a friend after the Civil War. 

Defendant's counsel, Mr. J ames, cross~examining the 
plaintiff:-

!!G. "You loaned him ~I,8oo?" 
L1 "I d'd . " EI-. 1 , SIr. 

~. "\Vhen, sir?" 
d. "In 1866." 
!!G. "Where did you get it?" 
d. "I earned it, sir." (meekly). 
!!G. "When did you earn it?" 
d. "During the war, sir." (meekly). 
!!G. "What was your occupation during the wad" 
d. (modestly). "Fighting, sir." 
Up to this time the issue had been much in doubt, but 

now the jury plainly leaned to the side cf the soldier. 
Co!. Spencer, sensing this, closed the evidence as quickly 
as possible and summed up to the jury about the soldier, 
"who guarded our liberties, helped to save our nation, 
risked his life," etc., and won the verdict. 

Commenting upon the case the same day, Mr. James 
said to Col. Spencer, "That war speech of yours did it, and 
it was all the fault of my cross~examination. Otherwise, 
you would have known nothing about his war record." 
"Ah," said Spencer, "the mistake that you made was 
that you didn't find out that my client was a Confederate 
soldier, or you could have changed the whole verdict 
yourself. " 

• 
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Oftentimes the main point in a litigation depends upon 
the correct version given of a conversation where only two 
persons are present, usually the opposing parties themselves. 
In a case of that kind the direct testimony of ei ther is often 
of such a character that there is no hope of obtaining a 
contradiction out of the mouth of the witness himself. 
Here, the skilful cross-examiner would ignore the testimony 
given by the wi tness in chief and confine his efforts almost 
exclusively to destroying the witness, if possible, by attack
ing his integrity in connection with entirely collateral matters. 

There is no one at the Eastern Bar who employs this 
method as frequently, or with greater skill, than Max D. 
Steuer. Something along this line of examination crops out 
in nearly every case he tries, bu tit would be difficult to 
find a more striking illustration of the complete annihilation 
of a witness by the above method ·i. e., by merely attacking 
his integrity on matters entirely collateral and which have 
nothing whatsoever to do with the pending issue, than 
in the cross-examination conducted by him in the case of 
the People vs. Frank J. Gardner. 

Gardner was indicted for attempted bribery. It was 
charged in the indictment that while on a train en route 
from Albany to New York, Gardner had offered to Hugo 
Foelker $3,000, in order to induce Foelker, who was then 
Senator of the State of New York, to vote against an anti
racing bill then pending in the Legislature. 

Senator Foelker appeared as the chief witness for the 
prosecution. He testified in brief that on a certain day 
when he and Gardner were riding on the same train from 
Albany to New York, Gardner, who knew Foelker because 
they had both been members of the Senate, came over to 
where Foelker was sitting with his secretary, and asked 
Foelker to step into his private drawing room, which Foelker 
did. Gardner closed the door, leaving the two absolutely 
alone; whereupon Gardner explained to Foelker that he had 
been put in charge of a fund for the purpose of "rounding 

• 
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up the boys," in order to get a sufficient number of votes 
to defeat the bill which Governor Hughes was urging for 
passage. 

The witness testified that Gardner told him about a 
number of the members of the Senate who had accepted 
various sums, and that they Iud enough votes already to 
beat the bill, but that he, Gardner, was anxious to take 
care of some of the Brooklyn boys, and that Foelker might 
as well get in with them. Gardner then and there offered 
Foelker $3,000, which the witness had, of course, spurned. 

Foelker had subsequently become ill, and had had to un
dergo an operation, but nevertheless, on the day when the bill 
came up for vote, Foelker was carried into the Senate Cham
ber and there cast the vote which passed the bill. By this 
vote Foelker became quite a hero in political circles and in the 
ensuing autumn was elected to Congress and was a member 
of Congress at the time he gave the testimony referred to. 

The trial aroused interest largely because of a well or
ganized effort on the part of the prosecution to destroy 
l\IIayor Gaynor, then Mayor of New York City. The testi
mony was aimed principally against Charles H. Hyde, the 
City Chamberlain under the Gaynor administration, the 
claim being that Hyde himself had collected and supplied 
the funds used for the purpose of bribing a large number of 
the members of the Legislature. 

Senator Foelker had recited the circumstances surround
ing the alleged attempted bribery in a most graphic manner. 
There was no way of attacking his story. He very carefully 
placed himself alone wi th Gardner where no one else could 
hear the conversation, and he could be contradicted by no 
one hut the defendant himself. And, as he had himself 
become quite famous in consequence of his deciding vote, 
and had since been elected to Congress and had even re
ceived public commendation from Governor Hughes, 
who had pronounced him the best and most worthy legisla
tor that New York had had in many decades, he naturally 
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assumed that his word would be believed as against the 
witness under indictment. This was particularly likely 
in view of the fact that the District Attorney had assured 
the Court that other Senators would be called to testify to 

• 
offers made to them by the same defendant, and offered 
to prove that Gardner had hired a suite of rooms in Albany 
during the pendency of the bill, though his only business 
there was lobbying with relation to this bill. 

The details of the cross-examination which followed would 
best be given in Mr. Steuer's own language. 

"I first traced Foelker's life up to the time that he was 
testifying of course, in a skeleton sort of way. He was 
born in Germany, came to this country when he was about 
fourteen, had reached the 'gymnasium', and was very 
proficient in German. His parents settled in Brooklyn, and 
he always resided in Brooklyn. He always voted in Brook
lyn. He was admitted to the Bar in the Second Department. 
He had obtained his education by attending night school. 
He never attended any university. To make himself 
eligible for admission to the Bar he had to pass the Regents' 
examinations. It was the knowledge that he acquired by 
attending at night school that enabled him to pass the 
Regents' examinations. 

"He obtained the required points and was successful in the 
examination. The only language that he ever studied 
outside of English was German. Being proficient in German, 
he had found the examination in German very simple. He 
was sure that he took an examination in German at the time 
that he passed his Regents' examinations. He could not 
remember where he took his Regents' examinations, he 
did not know what kind of a building it was, or where it was 
located, what floor of the building it was on. He could not 
remember the names of the examiners, nor, so far as he could 
recall, was there anyone in the room with whom he had any 
acquaintance. He could not remember whether he took his 
Regents' examinations in Manhattan or in Brooklyn. He 

• 
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did not remember by what means it was that his Regents' 
certificate \vas delivered to him. He knew no other person 
by the same name as his in fact, he had never heard of 
any person of that name. 

"When informed, by means of questions, that his ex
amination papers had disappeared from the place where they 
should be on file in Albany, he knew no reason for their 
disappearance, and was certain that he could not account 
for it in any way. He certainly had had nothing to do 
with their disappearance. He was sure that he had taken 
the examinations himself and had not engaged somebody else 
to pass them for him. He did not remember whether or 
not he signed a receipt for his Regents' certificate when it 
was delivered. On being shown the receipt that was on file 
for that certificate, he said that the letters which spelled the 
name 'Hugo Foelker' were not written by him. The ad
dress to which the certificate was delivered was at 215 Henry 
Street, in the Borough of i\lanhattan. He never had lived 
there, and he could assign no reason why his certificate should 
have been delivered at that address. He had no recollection 
of ever having authorized anybody to receipt for his certifi
cate. He could not remember exactly what subjects he had 
passed his examinations in, but he supposed that it was 
English and German and ari thmetic, reading, wri ting and 
spelling. He was sure that he never took a French examina
tion. He never had studied French, or learned to read French 
or to translate French, or to speak French. When shown 
the card on file with the Board of Regents, indicating that 
'Hugo Foelker' had passed his French examination with 
100%, he could not account for it. When shown the French 
examination paper of that period, he admitted that he could 
not have answered a single question on that paper. He 
passed av examination in logarithms and advanced algebra 
with upwards of 95%. He admitted he had never studied 
logarithms nor advanced algebra. He could not explain 
how it was that the Board of Regents made such a terrible 
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mistake as to give him these high percentages in subjects 
in which he did not pass an examination. . 

"Investigation made of Foelker's past had developed 
the following facts: Foelker had employed a young student, 
a very poor boy, who lived at '215 Henry Street, who 
attended the College of the City of New York, and was 
the best student in his class at that period. The only 
days upon which this boy was absent from the City College 
during that year were the days upon which 'Hugo Foelker' 
attended the Regents' examinations. The receipt for the 
Regents' certificate was signed (Hugo Foelker' in the 
handwriting of this boy. At the very time when Foelker 
was testifying, this boy was an inmate of the Tombs, 
and had been brought to Court on a subpoena. He had 
pleaded guilty in the Court of Speci:d Sessions to having 
passed Civil Service examinations for and on behalf of 
other persons, and when Foelker was asked whether he 
knew this boy he testified that he did not recall, but when 
the boy was asked to stand up, then his recollection improved, 
and he recognized the boy. Then everything came back 
to him about '115 Henry Street that he had theretofore 
forgotten, and he recalled that he had engaged this boy to 
give him instruction to enable him to pass his Regents' 
examinations, and that during that period he had actually 
resided for several days wi th that boy, and that was how it 
came about that the Regents' certificate was delivered at 
that boy's address. He could not account for the fact that, 
although all the examination papers for admission to the 
Bar of every applicant who was examined at the same time 
when Hugo Foelker was examined were still in Albany in 
their proper place, the examination papers of Hugo Foelker 
were not there. Even though he had taken lessons from this 
boy at '115 Henry Street, he still admitted that he had never 
learned French nor logarithms, although he was not so 
certain about advanced algebra. He could not tell any
thing that advanced algebra dealt with, nor had he any 
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idea whether logarithms were part of the science of mathe~ 
maties or whether they dealt with minerals. 

"He admitted that he received $1,500 from a man who 
had a bill pending in the Legislature providing for the 
sprinkling of streets, and that he, Foelker, had voted in 
favor of the bill, in which this man was very much interested, 
and the man actually later received the contract for the 
sprinkling of the streets. Foelker's explanation of the re
ceipt of that cheek was that the man sent it to him as a 
campaign contribution. It was of course true that the man 
did not live in Brooklyn, where Foelker was a candidate, 
nor could he distinctly remember that he had ever met 
the man, but he accepted campaign contributions, no matter 
from whom they came, without inquiry, because that was 
the custom among members of the Legislature. It was the 
fact that he had a bank balance at one time of upwards of 
,/)'10,000, and that was just about the period when the racing 
bill was pending. He could not tell from what clients he had 
received that money, but he was positive that he had earned 
it in his practice, although he could not recall that he had 
tried a single case or that there was any transaction in which 
he was retained in which any fee was paid in excess of $250. 

"When Foelker left the witness stand he was completely 
destroyed so far as his testimony was concerned, and during 
much of the time when he was under cross-examination 
the jury laughed at many of his answers. His discomfiture 
was so great that although it was cold without, he per
spired so much that I personally loaned him two handker
chiefs during the time when he was on the witness stand. 

ee Although a member of Congress at the time when he 
was testifying, and less than one half of his term had been 
served, Foelker left the courtroom at the conclusion of his 
cross-examination, and has never been seen or heard from 
since. During the whole of his cross-examination he was 
asked nothing about the conversation on the train. As a 
matter of fact, I do not believe that the jury recalled that 
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there was any conversation on the train. Gardner was 
acquitted after the jury had been out less than twenty 
. " mmutes. 

Henry E. Lazarus, a prominent merchant in this city, was 
indicted a few years ago by the Federal Grand Jury, charged 
with the offense of bribing a United States officer and viola
tion of the Sabotage Act, but was honorably acquitted by a 
jury after a thirty minute deliberation. It was during the 
height of the war and Mr. Lazarus was a very large manufac
turer of rubber coats and had manufactured hundreds of 

• 

thousands for the Government under contract. The Govern-
ment for its protection employed large numbers of inspec
tors, and in the heat and excitement of war times these 
inspectors occasion all y tried to "make good." One of these 
efforts resulted in the indictment of Lazarus. 

The chief witnes:,> against Lazarus was Charles L. Fuller, 
Supervising Inspector attached to the Depot Quartermaster's 
Office in New York City. Fuller testified that Lazarus gave 
money to him to influence him in regard to his general 
duties as an inspector, and to overlook the fact that Lazarus 
was manufacturing defective, coats and thereby violating the 
Sabotage Act. 

Martin \V. Littleton acted as chief counsel for the defense 
and was fully appreciative of Mr. Lazarus' high character 
and of his conscientious discharge of his duties in the manu
facture of material for the Government. He was also well 
informed as to the general character and history of Fuller. 
After Fuller testified in chief, he was first questioned closely 
as to the time when he became an employe of the Govern- . 
ment, counsel knowing that he was required to make and sign 
and swear to an application as to his prior experience. 

A messenger had been sent to the Government files to get 
the original of this application, signed by the witness, and 
came into court with the document in his hand just as 
counsel was putting the following question: 

• 
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~. "Did you sign such an application?" 
/I. "I did, sir." 
.~. "Did you swear to it?" 
/I. "No, I did not swear to it." 
.~. "I show you your name signed on the bottom of this 

bl ank, and ask you if you signed tha t ? " 
L1 ",T ." n. i es, sir. 
~. "Do you see it is sworn to?" 
/I. "I had forgotten it." 
L. " You see there is a seal on it?" 
/I. "I had forgotten that also." . 
~. "This application appears to be subscribed on the 

24th of May, 1918, by Charles Lawrence Fuller." 
/I. "It must be rightifl have sworn to it on that date." 
~. "Do you remember in May, 1918, that you signed and 

swore to this application?" 
/1. "That is so, I must have sworn to it, sir," 
~. "Do you remember it?" 
/I. "Let me look at it and I can probably refresh my 

" Illemory. 
(Paper handed to witness) 
~. "Look at the signature. Does that help you?" 
/I. "That is my signature." 
~. "You said that. Do you remember in May, 1918, 

you signed and swore to this?" 
A. "Well, the date is there." 
~. "Do you know that?" 
A. "Yes, sir, I must have sworn to it. 1 don't remember 

the date." 
~. "Don't you remember you signed your name, Charles 

Lawrence Fuller, there?" 
L1 "I d'd . " n. I , sIr. 
~. "And you swore to this paper and signed it?" 
A. "That date is correct there, yes, sir." 
~. "Don't you remember you swore to it the date you 

signed it?" 

• 
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A. "I swore to it." 
£Z,. "Was your name Fulled" 
A. "'V ." 

~es, sir. 
£Z,. "Has your name always been Fuller?" 
A. "N ." 1 0, Sir. 
~. "What was your name?" 
The witness protested against any further inquiry along 

that line, but counsel was permitted to show that his name 
at one time was Finkler and that he changed his name, back 
and forth, from Finkler to Fuller. 

Counsel then proceeded to bring the wi tness down to the 
actual oath he had taken in his application. 
~. "Now, l\Ir. Fuller, in your application you made to 

the Government, on which I showed you your signature and 
affidavit, you attached your picture, did you not?" 

LI "Y ." n. es, sir. 
!fl. "And you stated in your application you were born in 

Atlan ta, Georgia, did you not?" 
d "Y ." · es, sir. 
!fl. "You were asked, when you sought this position, these 

questions: 'When employed, the years and the months,' and 
you wrote in, 'February, 1897 to August, 1917, number of 
years :20; Where employed Brooklyn; Name of employer
Vulcan Proofing Company; Amount of salary, $37.50 a 
week; also superintendent in the rubber and compound 
room. ' 

!?G. " You wrote that, didn't you?" 
A "Y ." · es, sir. 
!?G. (( And swore to that, dj dn' t you?" 
A "Y ." · es, sir. 
!?G. "Now, were you employd from February, 1897, to 

August, 1917, twenty years, with the Vulcan Proofing 
Company?" 

A "N ." • 0, sir. 
!?G. "Tha.t was not true, was it?" 
A UN ." • 0, sir. 

• 

• 
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!fl. "And had you been assistant superintendent of the 
rubber and compound room?" 

"/ "N ." n. 1 0, sir. 
!fl. "That was false, wasn't it?" 

A I(,,~ ." 
n. ~es,slr. 

!fl. 1(' And through my experience as chief inspector of the 
rubber and slicker division,' that was false, wasn't it?" 

,/ "Y ." n. es, sir. 
!fl. "You knew it was false, didn't you?" 
d "1" ." . es, sir. 
!fl. "And you knew you were swearing to a falsehood 

w hen you swore to it?" 
A "Y ." n. es, sir. 

!fl. "And you swore to it intentionally?" 
1 "Y ." .L • es, sir. 

!fl. "And you knew you were committing perjury when . ", , you swore to It r 
d. "I did not look at it in that light." 
!fl. "Didn't you know you were committing perjury 

by swearing and pretending you had been twenty years 
in this business?" 

A "17 ·,t n. es, sir. 
!fl. "And you are swearing now, aren't you?" 

A " l? ." n. es, sir. 
!fl. "In a matter in which a man's liberty is involved?" 

A " ,,. ." 
n. ~ es, sir. 
!fl. ":\nd you know that the jury is to be called upon 

to consider whether you are worthy of belief or not, don't 
you?" 

A "Y ." n. es, 51 r. 
~. "When you swore to this falsehood deliberately, and 

wrote it in your handwriting, and knew it was false, you 
swore to it intentionally, and YOli knew that you were com
mitting perjury, didn't you?" 

d. "I did not look at it in that light." 
~. "Well, now, when you know you are possibly swearing 
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away the liberty of a citizen of this community, do you look 
at it in the same light?" 

,1 " 'V • I d " .a. .1 es, SIr, o. 
Mr. Littleton then uncovered the fact that the witness, 

instead of having been twenty years superintendent of a 
rubber room with the Vulcan Proofing Company, as he had 
sworn in his own handwriting, was a stag entertainer in 
questionable houses, was a barker at a Coney Island show, 
was an ad vance agen t of a cheap road show and had been 
published in the paper as having drawn checks that were 
worthless, the witness fully admitting all of the details 
of his twenty years of questionable transactions. The re
sult was his utter collapse so far as his credibility was con
cerned, and the Government's case collapsed with him. 

The point of the cross-examination and the design of the 
cross-examiner was to get the witness at the outset of his 
cross-examination in a posi tion from which he could not 
possibly extricate himself, by confronting him with this 
document, written in his own handwriting in which he 
would be obliged to admit that he had sworn falsely. 
The witness having been thoroughly subjugated by this 
process would then, as he actually did, confess to twenty 
years of gadding about in questionable employment, under 
different names, and thus completely destroy himself as a 
reliable witness in the eyes of the jury. 

To an absurd liar who burst out in a witness box, "lVly 
lord, you may believe me or not, but I have stated not a 
word that is false, for I have been wedded to truth from 
infancy:" "Very likely," replied Mr. Justjce l\laule, who 
probabl y was the greatest wi t on the English bench, "but 
the question is how long you have been a widower!" 

This same judge, while examining a little girl who was 
about to give testimony as a wi tness, in order to determine 
whether or not she understood the nature of an oath before 
allowing her to be sworn, said: 
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.~. "Do you kriow what an oath is, my child?" 
//. "Yes, sir; I am obliged to tell the truth." 
.~. "And if you do always tell the truth, where will you 

go to when YOll die?" 
A "U H . " n. p to eaven, sir . 

. ~. "And what will become of you if you tell lies?" 
//. "I shall go down to the naughty place, sir. 
e "., . f h ?" >(,. nre you qUite sure 0 tat. 
A " '\.r • • " n. 1. es, sir; quite sure. 
"Let her be sworn," said Justice Maule, "it is quite clear 

she knows a great deal more than I do." 1 

It may not be uninteresting to record in this connection 
one or two cases illustrative of matter that is valuable in 
cross-examination in personal damage suits where my sale 
object was to reduce the amount of the jury's verdict, and 
to puncture the pi tiful tale of suffering told by the plaintiff 
in such cases. 

A New York commission merchant, named Metts, sixty
six years of age, was riding in a Columbus Avenue open car. 
As the car neared the curve at Fifty-third Street and Seventh 
Avenue, and while he was in the act of closing an open 
window in the front of the car at the request of an old lady 
passenger, the car gave a sudden, violent lurch, and he was 
thrown into the street, receiving injuries from which, at the 
time of the trial, he had suffered for three years. 

Counsel for the plaintiff went into his client's suffer
ings in great detail. Plaintiff had had concussion of the 
brain, loss of memory, bladder difficulties, a broken leg, 
nervous prostration, constant pain in his back. And the 
attempt to alleviate the pain attendant upon all these dif
ficulties was gone into with great detail. To cap all, the 
attending physician had testified that the reasonable value 
of his professional services was the modest sum of $2,500. 

Before beginning my cross-examination I had made a 
critical examination of the doctor's face and bearing in the 

• 

I" What the Judge Thought," Barry. 

• 
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witness chair, and had concluded that, if pleasantly handled, 
he could be made to testify pretty nearly to the tru th, 
whatever it might be. I concluded to spar for an opening, 
and it came within the first half dozen questions:-

Counsel. "What medical name, doctor, would you give 
to the plaintiff's present ailment?" 

D "H h h' k ' ... '" actor. e as w at IS "!lown as traumatIc mlcrOSlS. 
C0U11sel. "Microsis, doctor? That means, does it not, 

the habit, or disease as you may call it, of making much 
of ailments that an ordinary healthy man would pass by 
as of no account?" 

Doctor. "That is right, sir." 
Counsel (smiling). "I hope you haven't got this disease, 

doctor, have you?" 
Doctor. "Not that I am aware of, sir." 
Counsel. "Then we ought to be able to get a very fair 

statement from you of this man's troubles, ought we not?" 
Doctor. "I hope so, sir." 
The opening had been found; witness was already flat

tered into agreeing with all suggestions, and warned against 
• exaggeratlOn. 

Counsel. "Let us take up the bladder trouble first. 
Do not prattically all men who have reached the age of 
sixty-six have troubles of one kind or another that result 
in more or less irri ta tion of the bladder?" 

Doctor. "Yes, that is very common with old men." 
Counsel. "You said Mr. Metts was deaf in one ear. 

I noticed that he seemed to hear the questions asked him 
in court particularly well; did you notice it?" 

Doctor. "I did." 
Counsel. "At the age of sixty-six are not the majority 

of men gradually failing in their hearing?" 
Doctor. "Yes, sir, frequently." 
Counsel. "Frankly, doctor, don't you think this man 

hears remarkably well for his age, leaving out the deaf 
ear altogether?" 
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Doctor. "I think he does." 
Counsel (keeping the ball rolling). "I don't think you 

have even the first symptoms of this 'traumatic microsis; 
doctor." 

Doctor (pleased). "I haven't got it at all." 
Counsel. "You said l\'lr. Metts had had concussion of 

the brain. Has not every boy who has fallen over back
ward, when skating on the ice, and struck his head, also 
had what you physicians would call 'concussion of the 
brain'? " 

D "Y'" octor. es, SIr. 

Counsel. "But 1 understood you to say that this plain
tiff had had, in addi tion, hfemorrhages of the brain. Do 
you mean to tell us that he could have had hremorrhages 
of the brain and be alive to-day?" 

Doc/or. "They were microscopic hremorrhages." 
Counsel. "That is to say, one would have to take a 

microscope to find them?" 
D "'fh" h " octOI'. at IS rIg t. 
Cou1lsel. "You do not mean us to understand, doctor, 

that you have not cured him of these microscopic hremor
rhages?" 

Doctor. "I have cured him; that is right." 
Counsel. "You certainly were competent to set his 

broken leg or you wouldn't have attempted it; did you 
get a good union?" 

Doctor. "Yes, he has got a good, strong, healthy leg." 
Counsel having elicited, by the "smiling method," all 

the required admissions, suddenly changed his whole 
bearing toward the witness, and continued pointedly: . 

Counsel. "And you said that $2,500 would be a fair 
and reasonable charge for your services. It is three years 
since Mr. Metts was injured. Have you sent him no bill?" 

D "Y' 1 h " octOI'. es, SIr, ave. 
Counsel. "Let me see it. (Turning to plaintiff's counsel.) 

Will either of you let me have the bill?" 
• 
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D "Ih , .. " actor. aven t it, Sir. 
Counsel (astonished). "What was the amount of it?" 
Doctor. "One thousand dollars." 
Counsel (savagely). "Why do you charge the railroad 

company two and a half times as much as you charge 
the patient himself?" 

Doctor (embarrassed at this sudden change on part 
of counsel). "You asked me what my services were worth." 

COU1lSel. cc Didn't you charge your pa tien t the full 
worth of your services?" 

Doctor (no answer). 
COlt1lSel (quickly). "How much have you been paid 

on your bill on your oath?" 
Doctor. "He paid me '$100 at one time, that is, two 

years ago; and at two different times since he has paid 
~"o " me 'i'.) • 

Counsel. "And he is a rich commission merchant down 
town! " (And wi th something between a sneer and a laugh 
counsel sat down.) 

Another amusing incident, leading to the exposure of a 
manifest fraud, occurred in another of the many damage 
suits brought against the Metropolitan Street Railway and 
growing out of a collision between two of the company's 
electric cars. 

The plaintiff, a laboring man, had been thrown to the 
street pavement from the platform of the car by the force 
of the collision, and had dislocated his shoulder. He had 
testified in his own behalf that he had been permanently 
injured in so far as he had not been able to follow his usual 
employment for the reason that he could not raise his arm 
above a point parallel with his shoulder. Upon cross-exami
nation, while acting for the railroad, I asked the witness a few 
sympathetic questions about his sufferings, and upon getting 
on a friendly basis with him suggested that he be good enough 
to show the jury the extreme limit to which he could raise his 
arm since the accident. The plaintiff slowly and with 
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considerable difficulty raised his arm to the parallel of 
his shoulder. "Now, using the same arm, show the jury 
how high you could get it up before the accident," was the 
next quiet suggestion; whereupon the witne~;? extended 
his arm to its full height above his head, amid peals of laugh
tt:r from the court and jury. 

In a case of murder, to which the defence of insanity 
was set up, a medical witness called on behalf of the accused 
swore that in his opinion the accused, at the time he killed 
the deceased, was affected with a homicidal mania, and 
urged to the act by an irrt'sislible impulse. The judge, not 
satisfied with this, first put the witness some questions on 
other subjects, and then asked, "Do you think the accused 
would have acted as he did if a policeman had been present?" 
to which the witness at once answered in the negative. 
Thereupon the judge remarked, " Your defini tion of an 
irresistible impulse must then be an impulse irresistible at all 
times except when a policeman is present." 

• 



CHAPTER IV 

CROSS-EXAMINATIO~ OF THE PERJURED WITNESS 

IN the preceding chapters it was attempted to offer a 
few suggestions, gathered from experience, for the proper 
handling of an honest witness 'who, through ignorance or 
partisanship, and more or less unintentionally, had testi
fied to a mistaken state of facts injurious to our side of 
the litigation. In the present chapter it is proposed to 
discuss the far more difficult task of exposing, by the arts 
of cross-examination, the intentional fraud, the perjured 
witness. Here it is that the greatest ingenuity of the trial 
lawyer is called into play; here nIles help but little as com
pared with years of actual experience. What can be con
ceived more difficult in advocacy than the task of proving 
a witness, whom you may neither have seen nor heard of 
before he gives his testimony against you, to be a wilful 
perjurer, as it were out of his own mouth? 

It seldom happens that a witness's entire testimony is 
false from beginning to end. Perhaps the greater part of 
it is true, and only the cl·ucial part the point, however, 
on which the whole case may turn is wilfully false. If, at 
the end of his direct testimony, we conclude that the witness 
we have to cross-examine to continue the imaginary trial 
we were conducting in the previous chapter comes under 
this class, what means are we to employ to expose him to the 
jury? 

Let us first be certain we are right in our estimate of 
him that he intends perjury. Embarrassment is one of 
the emblems of perjury, but by no means always so. The 
novelty and difficulty of the situation being called upon 
to testify before a room full of people, with lawyers on all 
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sides ready to ridicule or abuse, often occasion embarrassmen t 
in witnesses of the highest integrity. Then again some 
people are constitutionally nervous ~md could be nothing 
else when testifying in open court. Let us be sure our \vi tness 
is not of this type before we subject him to the particular 
form of torture we have in store for the perjurer. 

Witnesses of a low grade of intelligence, when they 
testify falsely, usually display it in various ways: in the 
voice, in a certain vac<!n t expression of the eyes, in a nervous 
twisting about in the witness chair, in an apparent effort 
to recall to mind the exact wording of their story, and especi
ally in the use of language not suited to their station in 
life. On the other hand, there is something about the manner 
of an honest but ignorant witness that makes it at once 
manifest to an experienced lawyer that he is narrating only 
the things that he has actually seen and heard. The ex
pression of the face changes with the narrative as he recalls 
the scene to his mind; he looks the examiner full in the face; 
his eye brightens as he recalls to mind the various incidents; 
he uses gestures natural to a man in his station of life, and 
suits them to the part of the story he is narrating, and he 
tells his tale in his own accustomed language. 

If, however, the manner of the witness and the wording 
of his testimony bear all the earmarks of fabrication, it 
is often useful, as your first question, to ask him to repeat 
his story. Usually he will repeat it in almost identically 
the same words as before, showing he has learned it by heart. 
Of course it is possible, though not probable, that he has 
done this and still is telling the truth. Try him by taking 
him to the middle of his story, and from there jump him 
quickly to the beginning and then to the end of it. If he is 
speaking by rote rather than from recollection, he will be 
sure to succumb to this method. He has no facts with 
which to associate the wording of his story; he can only call 
it to mind as a whole, and not in detachments. Draw his 
attention to other facts entirely disassociated with the main 
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story as told by himself. He will be entirely unprepared 
for these new inquiries, and will draw upon his imagination 
for answers. Distract his thoughts again to some new part 
of his main story and then suddenly, when his mind is 
upon another subject, return to those matters to which 
you had first called his attention, and ask him the same 
questions a second time. He will again fall back upon 
his imagination and very likely will give a different answer 
from the first and you have him in the net. He cannot 
invent answers as fast as you can invent qustions, and at 
the same time remember his previous inventions correctly; 
he will not keep his answers all consistent with one another. 
He will soon become confused and, from that time on, will 
be at your mercy. Let him go as soon as you have made it 
apparent that he is not mistaken, but is lying. 

An amusing account is given in the Green Bag for Novem
ber, 1891, of one of Jeremiah Mason's cross-examinations 
of such a witness. "The witness had previously testified 
to having heard Mason's client make a certain statement, 
and it was upon the evidence of that statement that the 
adversary's case was based. l\lr. l\'Iason led the witness 

• 
round to his statement, and again it was repeated verbatim. 
Then, without warning, he walked to the stand, and pointing 
straight at the witness said, in his high, impassioned voice, 
'Let's see that paper you've got in your waistcoat pocket!' 
Taken completely by surprise, the witness mechanically drew 
a paper from the pocket indicated, and handed it to Mr. 
Mason. The lawyer slowly read the exact words of the witness 
in regard to the statement, and called attention to the fact that 
they were in the handwriting of the lawyer on the other side. 

"'Mr. Mason, how under the sun did you know that 
paper was there?' asked a brother lawyer. 'Well,' replied 
Mr. Mason, 'I thought he gave that part of his testimony 
just as if he'd heard it, and I noticed every time he repeated 
it he put his hand to his waistcoat pocket, and then let it 
fall again when he got through.'" 
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Daniel Webster considered l'.'lason the greatest lawyer 
that ever practised at the New England Bar. He said of 
him, "I would rather, after my own experience, meet 
all the lawyers I have ever known combined in a case, than 
meet him alone and single-handed." Mason was always 
reputed to have possessed to a marked degree" the instinct 
for the weak pain t" in the wi tness he was cross-examining. 

In a recent celebrated criminal case, known as the Tri
angle fire case, two proprietors of a ladies' shirtwaist factory 
were indicted on a charge of manslaughter. One hundred 
and seventy-five girls had lost their lives, because a door of 
a loft in the factory was kept locked during working hours, 
in violation of the Factory Law, it was charged. Max D. 
Steuer, while conducting the defense, developed a most 
striking illustration of the value, when the proper occasion 
arises, of compelling a witness to repeat on cross-examination 
every detail of the story given on direct. This is especially 
so where the story had been extrentely helpful to the side for 
which it was given, and even calculated to create something 
of a sensation, but where a constant repetition of the story 
is apt to disclose evidences of a carefully prepared recital, 
rather than a spontaneous recollection of actual occurrences. 

I t was an essential part of the People'S case to prove 
that the girl, Rose Schwartz, mentioned in the indictment, 
was in fact the same person who lost her life in the fire. One 
hundred wi tnesses had been sworn on behalf of the People, 
many weeks had been consumed in hearing the testimony, 
and not a word had been said about Rose Schwartz, named 
in the indictment, excepting that her name had been 
casually mentioned as on the list of employees. 

The testimony, on the contrary, had all been to the 
effect that the bodies that had been discovered in the building 
were so charred that identification was impossible. At 
the very close of the People's case the court door was sud
denly opened and one of the court attendants appeared with 
a very good looking young woman, who immediately 

, 
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attracted the attention of the jury on her way to the wit
ness stand. The District Attorney became very solemn; 
a hushed air of expectancy was created in the court room; 
~he Judge himself proceeded to swear the wi mess, al though 
all the other witnesses had been sworn in the ordinary way 
by the clerk of the court. 

Having testified to many preliminary details, such as 
that the witness had been employed at the factory and was 
there when the fire broke out and that she knew Rose 
Schwartz, she was asked the question: "Now tell every
thing that you saw and did on the ninth floor of those 
premises from the time that the fire broke out." The wit
ness then began to describe her first sight of the flames; 
how the girls scattered from one floor and ran to another; 
how many of them ran to the windows and began to jump 
out; how she herself had decided to follow their example. 
When she was at the window about ready to jump, she 
glanced around the room in a desperate effort to escape, 
and looking at the Washington Street door that was sup
posed to have been locked, she saw Rose Schwartz with 
both hands on the knob of the door desperately turning the 
knob in an attempt to open the door, both by pulling and 
pushing, but the door would not give. She stayed there 
transfixed, watching Rose, and saw the flames envelop 
her hands, saw her fall to the floor and then saw her 
once more struggle to her feet, again grab the knob of the 
door and turn it one way and then another, pull and then 
push, but the door would not give. Once more the flames 
enveloped Rose and again she had to withdraw her hands 
from the door knob and she fell to the floor; the flames were 
now coming very close to the witness; she turned once more 
toward the Washington Street door and there, for the 
third time, was Rose Schwartz, on her knees, screaming and 
praying, with both hands on the door knob, turning it 
first one way, then the other, and pulling and pushing, but 
the door would not give, and finally she was completely 
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enveloped by the flames, and fell to the floor within a foot 
of the Washington Street door. There was not a dry eye in 
the jury box when she closed her testimony. 

The first half hour of the cross-examination was confined 
to preliminaries, during which the witness told how she 
was rescued, first taken to a hospital and then home, how 
she had been brought to the District Attorney's office and 
had many interviews there with various assistants; how 
finally she had been moved to Philadelphia at the direction 
of the District Attorney so that she should be beyond the 
approach of the defendants, and was housed there at the 
expense of the People; how she was visited there a number 
of times by representatives of the District Attorney, etc., 
etc. At the end of the half hour she was asked: "Now, 
you remember just where you were seated at the time when 

fi h · f fi ' "Sh d ,,'V' " you rst saw t e sIgn a a re~ ~ e answere ~ es. 
And then, in the exact words in which the District Attorney 
had put his question, the question was repeated to her, 
asking her to state all she did herself and all that she saw 
done on the ninth floor from that moment on. She began 
her narrative with exactly the same word that she had used 
when telling her story the first time, and continued in 
precisely the same words that she had llsed to the District 
Attorney in answering that question. 

Thereupon the subject was once more changed, and 
nearly a half hour was used in examination upon various 
matters relating to the fire. At the end of this second 
half hour the question was for the third time put, and the 
witness started with the same word and continued to narrate 
the story in precisely the same words that she had used 
before, except that she omitted one word. She was asked 
whether it was not the fact that she had omitted a word, 
naming the word. Her lips began to move and start the 
narrative to herself all over again, and when she reached the 
position where that word belonged she said; "Yes, I made a 
mistake; [ left that word out." fl. "But otherwise your an-

• 



CROSS-EXAMINATION OF PERJURED WITNESS S3 

swer was correct? " She again began to move her lips, obvi
ously reciting to herself what she had previously said, and 
then said, "Yes, otherwise my answer is correct." 

When the question was put to her for the third time the Dis
trict Attorney vigorously objected, but was overruled. An
other period of twenty minutes or more was used in examining 
her with relation to other matters, and then for the fourth 
time the question was put to her: "Will you please tell the 
jury what you saw and what you did after you first observed 
any sign of the flames?" She started wi th the same word, 
and continued her narrative, but again left out one word, 
this time a different word. Asked whether she had not 
now omitted a \vord, naming it, she went through the same 
lip performance and replied that she had, and upon being 
asked to place the word where it belonged, she proceeded 
to do so. 

There was no further examination of that witness. 
There were no more tears in the jury box. The situation had 
entirely changed. The witness had not hurt, but had very 
materially helped, the defense; she had succeeded in casting 
grave suspicion on the testimony of many of the girls who 
had previously testified; her carefully prepared story had 
aroused the suspicion of the jury regarding the entire case 
of the prosecution. 

If perjured testimony in our courts were confined to the 
ignoran t classes, the work of cross-examining them would 
be a comparatively simple matter, but unfortunately for 
the cause of truth and justice this is far from the case. 
Perjury is decidedly on the increase, and at the present 
time in our local courts scarcely a trial is conducted in which it 
does not appear in a more or less flagrant form. Nothing in 
the trial of a cause is so difficult as to expose the perjury of a 
witness whose intelligence assists him to hide his lack of 
scruple. There are various methods of attempting it, but no 
uniform rule can be laid down as to the proper manner to be 
employed toward such a witness. It all depends upon the in-
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dividual character you have to unmask. In a large majority 
of cases the chance of success will be greatly increased by not 
allowing the witness to see that you suspect him, before you 
have led him to commit himself as to various matters with 
which you have reason to believe you can confront him later on. 

Two famous cross-examiners at the Irish Bar were 
Sergeant Sullivan, afterwards Master of the Rolls in Ire
land, and Sergeant Armstrong. Ban-y O'Brien, in his 
"Li fe of Lord Russell," descri bes their methods. "Sullivan," 
he says, "approached the witness quite in a friendly way, 
seemed to be an impartial inquirer seeking information, 
looked surprised at what the witness said, appeared even 
grateful for the addi tional light thrown on the case. 'Ah, 
indeed! Well, as you have said so much, perhaps you can 
help us a little further. Well, really, my Lord, this is a very 
intelligent man.' So, playing the witness with caution and 
skill, drawing him stealthily on, keeping him completely , 

in the dark about the real point of attack, the 'little sergeant' 
waited until the man was in the meshes, and then flew 
at him and shook him as a terrier would a rat. 

"The 'big Sergeant' (Armstrong) had more humor 
and more power, but less dexterity and resource. His 
great weapon was ridicule. He laughed at the witness 
and made everybody else laugh. The witness got confused 
and lost his temper, and then Armstrong pounded him like a 
champion in the ring." 

In some cases it is wise to confine yourself to one or two 
salient points on which you feel confident you can get the 
witness to contradict himself out of his own mouth. It is 
seldom useful to press him on matters with which he is 
familiar. It is the safer course to question him on circum
stances connected with his story, but to which he has not 
already testified and for which he would not be likely to 
prepare himself. 

A simple but perhaps instructive example of cross-examin
ation, conducted along these lines, is quoted from Judge J. 
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\V. Donovan's "Tact in Court." It is mainly interesting 
in that it is reported to have occurred in Abraham Lincoln's 
first defence at a murder trial. 

"Grayson was charged with shooting Lockwood at a 
camp-meeting, on the evening of August 9, 18 , and 
with running away from the scene of the killing, which 
was witnessed by Sovine. The proof was so strong that, 
even with an excellent previous character, Grayson came 
very neal' being lynched on two occasions soon after his 
indictment for murder. 

"The mother of the accused, after failing to secure older 
counsel, finally engaged young Abraham Lincoln, as he was 
then called, and the trial came on to an early hearing. No 
objection was made to the jury, and no cross-examination 
of witnesses, save the last and only important one, who swore 
that he knew the parties, saw the shot fired by Grayson, 
saw him run away, and picked up the deceased, who died 
instantly. 

"The evidence of guilt and identity was morally cer
tain. The attendence was large, the interest intense. 
Grayson's mother began to wonder why 'Abraham remained 
silent so long and why he didn't do something!' The people 
finally rested. The tall lawyer (Lincoln) stood up and eyed 
the strong witness in silence, without books or notes, and 
slowly began his defence by these questions: 

"Lincoln. 'And you were with Lockwood just before 
and saw the shooting?" 

"If?itness. 'Yes.' 
" Lincoln. 'And you stood very near to them?' 
cc IVitness. 'No, about twenty feet away.' 
"Lincoln. 'May it not have been ten feet?' 
"Witness. 'No, it was twenty feet or more.' 
"Lincoln. 'In the open field?' 
"Witness. 'No, in the timber.' 
"Lincoln. 'What kind of timber?' 
"Witness. 'Beech timber.' 

• 
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"Lincoln. 'Leaves on it are rather thick in August?' 
"IVitness. 'Rather.' 
« Lincoln. 'And you think/his pistol was the one used?' 
"IVitness. 'It looks like it.' . 
"Lincoln. 'You could see defendant shoot see how 

the barrel hung, and all abou tit? ' 
"1I?itness. 'Yes.' 
"Lincoln. 'How near was this to the meeting place?' 
"{Fitness. 'Three-qual·ters of a mile away.' 
"Lincoln. 'Where were the lights?' 
"Witness. 'Up by the minister's stand.' 
"Lincoln. 'Three-quarters of a mile away?' 
"lVi/ness. 'Yes, I answered ye tU'is/e.' 
"Lincoln. 'Did you not see a candle there, with Lockwood 

or Grayson?' 
"IVitness. 'No! what would we want a candle for?' 
"Lincoln. 'How, then, did YOll see the shooting?' 
"{Fitness. 'By moonlight!' (defiantly). 
"Lincoln. 'You saw this shooting at ten at night in 

beech timber, three-quarters of a mile from the light
saw the pistol barrel saw the man fire saw it twenty feet 
away saw it all by moonlight? Saw it nearly a mile from 
the camp lights?' 

"IVJwess. 'Yes, I told you so before.' 
"The interest was now so intense that men leaned for

w:;.rd to catch the smallest syllable. Then the lawyer 
drew out a blue covered almanac from his side coat pocket
, opened it slowly offered it in e\,jdence showed it to 
the jury and the court read from a page with careful 
deliberation that the moon on that night was unseen and 
only arose at one the next morning. 

"Following this climax Mr. Lincoln moved the arrest 
of the perjured witness as the real murderer, saying: 'Noth
ing but a motive to clear himself could have induced him 
to swear away so falsely the life of one who never did him 
harm!' With such determined emphasis did Lincoln present 
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his showing that the court ordered Sovine arrested, and 
under the strain of excitement he broke down and confessed 
to being the one who fired the fatal shot himself, but denied 
it was in tentional." ., 

I have quoted this occurrence verbatim as given by Judge 
Donovan. It affords a most striking illustration of the 
"fallacies of testimony." The occasion on which Lincoln 
acquitted his client of a charge of murder by confronting 
an eye wi tness wi th an almanac to refu te the testimony 
given" by the light of the moon," instead of being the first 
criminal case tried by "young" :'-braham Lincoln, was in 
leali ty one of the last and most important criminal cases he 
ever tried. The defendant's name instead of being Grayson 
was William Armstrong, who was tried August z9, 1857, for 
the killing of one James i\:letzker, not Lockwood; and it was 
upon this occasion that Lincoln's talents as a trial lawyer 
saved the day for his client. 

The story of this now famous case has often been recoun ted, 
and the distortions wrought by many versions of it, through 
many mouths and during many years, might well take a 
prominent place in the discussion of the unreliability of 
honest testimony, dealt with at some length in a subsequent 
chapter. 

Frederick Trevor Hill, in his "Lincoln the Lawyer," 
has given a complete retelling of the facts, gathered directly 
from the records themselves and from the lawyer who 
was associated with Lincoln in the trial, and who was still 
living in Mason County at the time Mr. Hill wrote his buok. 

It appears that Lincoln, when working in a New Salem 
store, had won the respect and admiration of the rough 
elemen t in that communi ty by flooring one Jack Armstrong, 
the leader of a gang of boys, in a wrestling match, and the 
fallen champion instantly became his staunch friend and ally. 
Armstrong afterwards married, and Lincoln, who knew his 
wife, could not resist her appeal when she sought him out 
during the great debate with Douglas and begged him to 
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come to the rescue of her son, who was charged wi th murder 
and abou t to be tried. Lincoln laid aside his pressing 
political engagements and plunged at once into the trial of 
the case. Popular indignation against Armstrong had be
come so violent in Mason County that his lawyers had ob
tained a change of venue upon the ground that a fair trial 
could not be had in the local courts. lVIr. Hill goes on to 
say that not only were the facts against Lincoln's client, 
but the Illinois law of that day did not permit a defendant 
to testify in his own behalf; and Armstrong had no opportu
nity to deny the testimony of the accusing witnesses. 

As most of the witnesses were young, Lincoln attempted 
to secure a jury of young men of the average age of not 
over twenty-five, and succeeded in handling the Govern
ment's witnesses, all of about the same age, so skilfully 
on cross-examination, that their testimony had but little 
weight against the accused. Almost all of them were from 
the neighborhood of New Salem, and when Lincoln heard a 
familiar name, he quickly took advantage of the opening 
to let the wi tness know he was familiar wi th his home, 
knew his family and wished to be his friend. These tactics 
succeeded so well that no very damaging testimony was 
elicited until a man by the name of Allen (not Sovine, as 
Judge Donovan has it) took the stand. 

According to Mr. Hill, this witness swore that he actually 
saw the defendant strike the fatal blow with a slung shot 
or some such weapon (not a pistol) and Lincoln, pressing 
him closely, forced him to locate the hour of the assault as 
about eleven at night, and then demanded that he inform 
the jury how he managed to see so clearly at that time of 
night. "By the moonlight," answered the witness promptly. 
'"Well, was there light enough to see everything that hap
pened?" persisted the examiner. The witness responded 
that the moon was about in the same place that the sun 
would be at ten o'clock in the morning and was almost full, 
and the moment the words were out of his mouth the cross-
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examiner confronted him with a calendar showing that the 
moon afforded practically no light at eleven o'clock and had 
absolutely set at seven minutes after midnight. This was 
the turning point in the case, and from that moment Lincoln 
carried everything before him.1 

The comparison of these two accounts of a very simple and 
familiar method of cross-examiners serves as a most striking 
illustration of the" fallibilities of testimony," for the deteli!s 
of the Armstrong case have been gossip at the Illinois bar 
almost to the present day, and the original story as given 
by Mr. Hill has evidently gradually reached the form in 
which it is given by Judge Donovan. The main feature of 
the examination was the same the use of the calendar,.
but the names of the defendant, and of the witness, and all 
the details of the occurrence both before and after the trial 
are entirely different. It has even been frequently stated 
by members of the Illinois bar that Lincoln played a trick 
on the jury in this case by substituting an old calendar 
for the one of the year of the murder and virtually manu
factured the testimony which carried the day. This rumor 
has been repeatedly exposed, but I am told it still persists 
on the Illinois circuit to this day. 

In speaking of Lincoln as a cross-examiner, Mr. Hill 
points out that as there were no court stenographers during 
the twenty-three years that Lincoln practiced at the bar, 
it is impossible to secure a verbatim report of the questions 
and answers in Lincoln's cases illustrative of his methods 
of handling wi tnesses, bu t says that it was conceded by all his 
contemporaries that, as a cross-examiner, he had no equal 
at the bar, and "woe betide the unlucky individuai who 
sU'!pressed the tru th or colored it." More than one man 
has described the effect of Lincoln's eyes by saying that they 
appeared to look directly through whatever he concentrated 
his gaze upon. 

Incidentally, as Lincoln's biographers have devoted their 
1 .. Lincoln the Lawyer," by Frederick Trevor Hill. 
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attention almost entirely to his political career rather than 
to his career as a lawyer, it is interesting to note that in his 
twenty-three years at the bar he had no less than one hun
dred and seventy-two cases before the highest courts of 
Illinois, a record said to be unsurpassed by any of his con
temporaries, and tried more cases than any other member 
of his local bar, being the attorney for the Illinois Central 
Railroad, the greatest corporation in the state at the time, 
as well as for the Rock Island Railroad, and many other 
important corporations and individuals. 

He was a stickler for legal ethics, adopting the maxim 
"Better to make a life than a living," and on several occa
sions where he felt he was wrong, while he did not actually 
abandon the case, he ceased to cooperate with his associate 
counsel. " You speak to the jury," he once said to Leonard 
Swett, his associate counsel, "if I say a word, they will see 
from my face that the man is guilty and convict him." 
And Mr. Hill tells of another occasion when, as it developed 
that Lincoln's client had indulged in fraudulent practices, 
he walked out of the court room and refused to continue the 
case. The judge sent a messenger directing him to return, 
but he positively declined. "Tell the judge that my hands 
are dirty, and I have gone away to wash them," was his 
disgusted response. 

A difficult but extremely effective method of exposing a 
certain kind of perjurer is to lead him gradually to a point 
in his story, where in his answer to the final question, 
"Which?" -he will have to choose either one or the other 
of the only two explanations left to him, either of which 
would degrade if not entirely discredit him in the eyes of 
the jury. 

The writer once heard the Hon. Joseph H. Choate make 
very telling use of this method of examination. A stock
broker was being sued by a married woman for the return 
of certain bonds and securities in the broker's possession, 
which she alleged belonged to her. Her husband took the 
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witness stand and swore that he had deposited the securities 
with the stockbroker as collateral against his own market 
speculations, but that they did not belong to him, and that 
he was acting for himself and not as agent for his wife, and 
had taken her securities unknown to her. 

It was the contention of iVlr. Choate that, even if the 
bonds belonged to the wife, she had either consented to her 
husband's use of the bonds, or else was a partner with him 
in the transaction. Both of these contentions were denied 
under oath bv the husband . 

• 
j1,1r. Choate. "When you ventured into the realm of spec-

ulations in Wall Street I presume you contemplated the 
possibility of the market going against you, did you not?" 

IFitness. "Well, no, l\'lr. Choate, I went into Wall Street 
to make money, not to lose it." 

Mr. Choate. "Quite so, sir; but you will admit, will 
you not, that sometimes the stock market goes contrary 
to expectations?" 

/Pitness. "Oh, yes, I suppose it does." 
Mr. Choate. "You say the bonds were not your own 

property, but your wife's?" 
lFitness. "Yes, sir." 
Mr. Choate. "And you say that she did not lend them 

to you for purposes of speculation, or even know you had 
possession of them?" 

lPitness. "Yes, sir." 
Mr. Choate. "You even admit that when you. deposited 

the bonds with your broker as collateral against your stock 
speculations, you did not acquaint him with the fact that 
they were not your own property?" 

Witness. "I did not mention whose property they were, 
sir. " 

Mr. Choate (in his inimitable style). "Well, sir, in the 
event of the market going against you and your collateral 
being sold to meet your losses, whom did you intend 10 cheat, 
your broker or your wife?" 
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The witness could give no satisfactory answer, and for 
once a New York jury was found, willing to give a ver
dict against the customer and in favor of a Wall Street 
broker. 

In the great majority of cases, however, the most skilful 
efforts of the cross-examiner will fail to lead the witness 
into sllch traps as these. If you have accomplished one 
such coup, be content with the point you have made; do 
not try to make another with the same witness; sit down and 
let the witness leave the stand. Remind yourself of Josh 
Billings' advice: "When you strike 'ile,' stop boring; many 
a man has bored clean through and let the' ile' run out of 
the bottom." 

A very prominent lawyer whose testimony, if accepted 
by the jury, would have ended an important litigation, was 
entirely discredited by a resourceful, watchful, young He
brew lawyer (evidently having heard of the witness's desire 
to conceal the race of his birth), who saw his c!zance and 
pushed it to a victory with his first few questions. 

~. "Vat is your name, Mister Vitness?" 
.II. "Mr. Wiles." 
~. "Yes, I know your last name, but vat is your full 

name?" 
.II. "S. Coleman Wiles." 
~. "Yes, so you said, but vat does the '5' stand for, 

Mister Viles?" 
/I. "I never use it I am always addressed as 'Coleman 

Wiles.' 
~. "Veil, you have an '5' in your name vat does it 

stand for?" 
/I. "I tell you I never use it." 
Counsel. " Judge, will you please tell the vi tness to 

answer my question?" 
Judge. "Certainly; Mr. Wiles, you will have to answer 

the question." 
Witness. (Doggedly). '" 5' stands for 5010mon." 
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Counsel (In great surprise). "Vy, lVlr. Viles, vas you 
ashamed of the name?" 

And no Jew in the jury box had any further use for either 
the witness or his testimony. 

But let us suppose you are examining a witness with 
whom no such climax is possible. Here you will require 
infinite patience and industry. Try to show that his story 
is inconsistent with itself, or with other known facts in the 
case, or wi th the ordinary experience of mankind. There 
is a wonderful power in persistence. If you fail in one quarter, 
abandon it and try something else. There is surely a weak 
spot somewhere, if the story is perjured. Frame your 
questions skilfully. Ask them as if you wanted a certain 
answer, when in reality you desire just the opposite one. 
"Hold your own temper while you lead the witness to lose 
his" is a Golden Rule on all such occasions. If you allow 
the witness a chance to give his reasons or explanations 
you may be sure they will be damaging to you, not to him. 
If you can succe~d in tiring out the witness or in driving 
him to the point of sullenness, you have produced the effect 
of lying. 

However, it is not intended to advocate the practice of 
lengthy cross-examinations, because their effect, unless the 
witness is broken down, is to lead the jury to exaggerate 
the importance of evidence given by a witness who requires 
so much cross-examination in the attempt to upset him. 

During the Tichborne trial for perjury, a remarkable man 
named Luie was called to testify. He was a shrewd witness 
and told his tale wi th wonderful precision and apparen t 
accuracy. That it was untrue there could hardly be a ques
tion, but that it could be proved untrue was extremely 
doubtful and an ~.lrnost hopeless task. It was an improbable 
story, but still was not an absolutely impossible one. If 
true, however, the claimant was the veritable Roger Tich
borne, or at least the probabilities would be so immensely 
in favor of that supposition that no jury would agree in 
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finding that he was Arthur Orton. His manner of giving his 
evidence was perfect. After the trial one of the jurors was 
asked what he thought of Luie's evidence, and if he ever 
attached any importance to his story. He replied that 
at the close of the evidence-in-chief he thought it so im
probable that no credence could be given to it. "But after 
Mr. Hawkins had been at him for a day and could not shake 
him, I began to think, if sllch a cross-examiner as that cannot 
touch him, there mllst be something in what he says, and 
I began to waver. I could not understand how it was that, 
if it was all lies, it did not break down under such able 
counsel." 1 

The presiding judge, whose slightest word is weightier 
than the eloquence of counsel, will often interrupt an aimless 
and prolonged cross-examination with an abrupt, "Mr. , 
I think we are wasting time," or" I shall not allow you to 
pursue that subject further," or "I cannot see the object 
of this examination." This is a setback from which 
only the most experienced advocate can readily recover. 
Before the judge spoke, the jury, perhaps, were already 
a little tired and inattentive and anxiolls to finish the case; 
they were just in the mood to agree with the remark of his 
Honor, and the" ATMOSPHERE of the case," as I have always 
termed it, was fast becoming unfavorable to the delinquent 
attorney's client. How important a part in the final out
come of every trial this atmosphere of the case usually 
plays! Many jurymen lose sight of the parties to the litiga
tion our clients in their absorption over the conflict of 
wi ts going on between their respective lawyers. 

I t is in criminal prosecu tions where local poli tics are 
involved that the jury system is perhaps put to its severest 
test. The ordinary juryman is so apt to be blinded by his 
political prejudices that, where the guilt or innocence of the 
prisoner at the Bar turns upon the question as to whether 
the prisoner did or did not perform some act, involving a 

1" Hints on Advocacy," Harris. 
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su':pposed advantage to his political party, the jury is apt 
to be divided upon poli tical lines. 

S·::)!ne time ago, when a wave of political reform was 
swee}·ing over New York City, the Good Government Clubs 
caused the arrest of about fifty inspectors of election 
for violations of the election laws. These men were all 
brought up for trial in the Supreme Court criminal term, 
before :Mr. Justice Barrett. The prisoners were to be de
fended by various leading trial lawyers, and e"erything 
depended upon the result of the first few cases tried. If 
these trials resulted in acquittals, it was anticipated that 
there would be acq ui ttals all along the line; if the first offend
ers put on trial were convicted and sentenced to severe 
terms in prison, the gre~lt majority of the others would 
plead guilty, and few would escape. All of these cases 
were assigned to me to prosecute. 

At that time the county of New York was divided, for 
purposes of voting, into 1067 election districts, and on an 
average perhaps 250 votes were cast in each district. An 
inspector of one of the election districts was the first man 
called for trial. The charge against him was the failure to 
record correctly the vote cast in his district for the Republi
can candidate for alderman. In this particular election 
district there had been 167 ballots cast, and it was the du ty 
of the inspectors to count them and return the resul t of 
their count to police headquarters. 

At the trial twelve respectable citizens took the witness 
chair, one after another, and affirmed that they lived in 
the prisoner's election district, and had all cast their ballots 
on election day for the Republican candidate. The official 
count for that district, signed by the prisoner, was then put 
in evidence, which read: Democratic votes, 167; Republican, 
o. There were a number of witnesses called by the defence 
who were Democrats. The case began to take on a political 
aspect, which was likely to result in a divided jury and no 
conviction, since it had been shown that the prisoner had a 
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most excellent reputation and had never been suspect'.:!d 
of wrong doing before. Finally the prisoner himself was 
sworn in his own behalf. 

The object of my cross-examination was to leav ~ the 
witness in such a position before the jury that no ;natter 
what their politics might be, they could not avoid convicting 
him. There were but five questions asked. 

Coumel. "You have told us, sir, that you have a wife 
and seven children depending upon you for support. I 
presume your desire is not to he obliged to leave them; 
is it not?" 

Prisoner. "Most assuredly, sir." 
Coumel. "Apart from that consideration I presume 

you have no particular desire :0 spend a term of years in 
Sing Sing prison?" 

Prisoner. "Certainly not, sir." 
Coumel. "Well, you have heard twelve respectable 

citizens take the witness st~_.ld and swear they voted the 
Republican ticket in your district, have you not?" 

P . "Y' " rlsoner. CS, sIr. 
Counsel (pointing to the jury). "And you see these 

twelve respectable gentlemen sitting here ready to pass 
judgment upon the question of your liberty: do you not?" 

Prisoner. "I do, sir." 
Coumel (impressively, but quietly). "Well, now, Mr. 

--, you will pleilse explain to these twelve gentlemen 
(pointing to jury) how it was that the ballots cast by the 
other twelve gentlemen were not counted by you, and then 
YOll can take your hat and walk right out of the court room a 
free man." 

The witness hesitated, cast down his eyes, but made no 
answer and counsel sat down. 

Of course ~. conviction followed. The prisoner was 
sentenced to five years in state prison. During the following 
few days nearly thirty defendants, indicted for similar 
offences, pleaded guilty, and the entire work of the court 
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was completed wi thin a few weeks. There was not a single 
acq ui ttal or disagreemep. t. 

Occasionally, when sufficient knowledge of facts about 
the witness or about th~ details of the direct testimonv 

• • • 
can be correctly anticipated, a trap may be set into which 
even a clever wi tness, as in the illustration that follows, 
will be likely to fall. 

During the lifetime of Dr. J. W. Ranney there were 
few physicians in this country who were so frequently 
seen on the witness stand as he, especially in damage suits. 
So expert a wi tness had he become that Chief Justice 
Van Brunt many years ago told me that" Any lawyer who 
attempts to cross-examine Dr. Ranney is a fool." A case 
occurred in my practice a few years before Dr. Ranney 
died, however, where a failure to cross-examine would have 
beeli tantamount to a confession of judgment, and, though 
fully aware of the dangers, I was left no alternative, and as 
so often happens where" fools rush in," I made one of those 
lucky "bull's-eyes" that is perhaps worth recording. 

It was a damage case brought against the city by a lady 
who, on her way from church one spring morning, had tripped 
over an obscure encumbrance in the street, and had, in 
consequence, been practically bedridden for the three years 
leading up to the day of trial. She was brought into the 
court room in a chair and was placed in front of the jury, 
a pallid, pitiable object, surrounded by her women friends, 
who acted upon this occasion as nurses, constantly bathing 
her hands and face with ill-smelling ointments, and adminis
tering restoratives, with marked effect upon the jury. Her 
counsel, Ex-chief Justice Noah Davis, claimed that her spine 
had been permanently injured, and asked thejury for $50,000 
damages. 

It appeared that Dr. Ranney had been in constant 
attendance t:pon the patient ever since the day of her 
accident. He testified that he had visited her some three 
hundred times and had examined her minutely at least -

• 

• 
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two hundred times in order to m.tke up his mind as to the 
absolutely correct diagnosis of her case, which he was now 
thoroughly satisfied was one of genuine disease of the spinal 
marrow itself. Judge Davis asked him a few preliminary 
questions, and then gave the doctor his hea.d and bade him 
"turn to the jury and tell them all about it." Dr. Ranney 
spoke uninterruptedly for nearly three quarters of an hour. 
He described in detail the sufferings of his patient since she 
had been under his care; his dforts to relieve her pain; 
the hopeless nature of her malady. He then proceeded in a 
most impressive way to picture to the jury the gradual 
and relen t1ess progress of the disease as it assumed the form 
of creeping paralysis, involving the destruction of one organ 
after another u'ltil death became a blessed relief. At the 
close of this recital, without a question more, Judge Davis 
turned to me and said in a calm but triumphant tone, "Do 
you wish to cross-examine?" . 

Now the one point in dispute there was no defence on 
the merits W:1.S the nature of the patient's malady. The 
city's medical witnesses were unanimous that the lady 
had not, and could not have, contracted spinal disease from 
the slight injury she had received. They styled her com
plaint as "hysterical," existing in the patient's mind alone, 
and not indicating nor involving a single diseased organ; 
but the jury evidently all believed Dr. Ranney, and were 
anxious to render a verdict on his testimony. He must be 
cross-examined. Absolute failure could be no worse than 
silence, though it was evident that, along expected lines, 
questions relatiug to his direct evidence would be worse 
than useless. Counsel was well ~ware of the doctor's reputed 

_ fertmty of resource, and quickiy decided upon his tactics. 
r- My first questions emphasized to the jury the fact that the-' 

witness had been the medical expert for the New York, New 
Haven, and Hartford R. R. thirty-five years, for the New 
York Central R. R. forty years, for the New York and Har~ 
lem River R. R. twenty years, for the Erie R. R. fifteen years, 
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and so on until the doctor was forced to admit that he was 
so much in court as a wi tness in defence of these various 
railroads, and was so occupied with their affairs that he had 
but comparatively little time to devote to his reading and 

• • pnvate practice. 
Counsel (perfectly quietly). "Are you able to give us, 

doctor, the name of any medical authority that agrees 
with you when you say that the particular group of !':ymp
toms existing in this case poin ts to one disease and one only?" 

Doctor. "Oh, yes, Dr. Ericson agrees with me." 
Counsel. "Who is Dr. Ericson, if you please?" 
Dector (with a patronizing smile). "Well, Mr. Wellman, 

Ericson was probably one of the most famous surgeons 
that England has ever produced." (There was a titter 
in the audience at the expense of counsel.) 

Counsel. "What book has he written?" 
. Doctor (still smiling). "He has wri tten a book called . 

'Ericson on the Spine,' which is al together the best known 
wor~ on the subject." (The titter among the audience 
greY.- louder.) 

Counsel. "When was this book published?" 
D t "Ab t " oc or. ou ten years ago. 
Counsel. "Well, how is it that a man, whose time is 

so much occupied as you have told us yours is, has leisure 
enough to look up medical authorities to see if they agree 
with him?" 

Doctor (fairly beaming on counsel). "Well, Mr. Wellman, 
to tell you the truth, I have often heard of you, and I half 
suspected you would ask me some such foolish question; so 
this morn:ng after my breakfast, and before starting for 
court, I took down from my library my copy of Ericson's 
book, and found that he agreed entirely with my diagnosis 
in this case." (Loud laughter at expense of counsel, in which 
the jury joined.) 

Counsel (reaching under the counsel table and taking 
up his own copy of "Ericson on the Spine," and walking 
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deliberately up to the witness). CCWon't you be good enough 
to point out to me where Ericson adopts your view of this 
case? " 

Doctor (embarrassed). "Oh, I can't do· it now; it is a 
very thick book." 

Counsel (still holding out the book to the witness). 
"But you forget, doctor, that thinking I might ask you 
some such foolish question, you examined your volume of 
Ericson this very morning after breakfast and before coming 
to court." 

Doctor (becoming more embarrassed and still refusing 
to take the book). ccI have not time to do it n'.>w." 

Counsel. cc Time! why, there i:; all the time in the world." 
Doctor. (no answer). 
Counsel and witness eye each other closely. 
Counsel (sitting down, still eying witness). "I am sure 

the court will allow me to suspend my examination until 
you shall have had time to turn to the place you read 
this morning in that book, and can reread it now aloud to the 
jury." 

Doctor. (no answer). 
The court room was in deathly silence for fully three 

minutes. The witness wouldn't say anything, counsel for 
plaintiff didn't dare to say anything, and counsel for the city 
didn't want to say anything; he saw that he had caught the 
witness in a manifest falsehood, and that the doctor's 
whole testimony was discredited with the jury unless he 
could open to the paragraph referred to which counsel 
well knew did not exist in the whole work of Ericson. 

At the expiration of a few minutes, Mr. Justice Barrett, 
who was presiding at the trial, turned quietly to the witness 
and asked him if he desired to answer the questiori, and upon 
his replying that he did not intend to answer it any further 
than he had already done, he was excused from the witness 

. stand amid almost breathless silence in the court room. j '0._- .. ', 
As he passed from the witness chair to his seat, he stooped 
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and whispered in to my ear, .. You are the est most 
impertinent man I have ever met." 

After a ten days' trial the jury were unable to forget 
the collapse of the plaintiff's principal witness, and failed 
to agree upon a verdict. 

Every now and then, it falls to the lot of every trial lawyer 
to experience OPf! of those rare thrills that pay for many 
years of patient plodding. Especially is this the case when 
he succeeds in unmasking an over-prepared or over-schooled 
witness -giving testimony, though partly true, yet, in its 

tial features, usually f~lse. --- ------- ---
Eno will case, tried in out S~irrogate's Court within 

the last year, Max D. Steuer appearing for the contesta.,ts, 
afforded some interesting illustrations of the injury it is 
possible to do a case by calling an over-prepared or over
coached witness at a critical part of the trial, and subjecting-
such witness to the wiles of a skilful cross-examiner. 

Columbia University had been made the residuary legatee 
in the will of Amos R. Eno. The will was contested by 
Mr. Eno's two nephews. The claim of the contestants was 
that the testator hated universities in gent:!ral, and Columbia 
University and its president in particular. There was the 
further claim that he was very fond of two of his nephews, 
and that they had been discriminated against in the will. 

The proponents, on the other hand, in answer, sought to 
show that the testator had a great contempt for these 
nephews, and that he w~s a great believer in educational 
institutions in general, and Columbia University in particu
lar. They reserved for their last witness a most engaging 
lady, of gentle manners, and facility of speech, who really 
summed up the whole case for the proponents. In order to 
show that the testator favored universities in general, and 
Cdurnhia in particular, she recalled three conversations. 
On one of these occasions she met the testator, who asked 
her to take a walk with him. As she told it, it seemed to her 
particularly pathetic, because he said: "Won't you walk with 

-
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the blind old man? ,~ and of course she did! and they 
happened to be in the vicinity d the University of the City 
of New York, which also became nne of the legatees under 
the will. They walked by the University, and she asked the 
testator whether he had seen the University's new building, 
and he replied in the negative, but he was glad that this 
present building was still in the vicinity, and then said to her: 
"This University and Columbia College are soon going 
to be the Cambridge and Oxford of the United States," 
and spoke of both universities in terms of the highest praise. 
On another occasion, the testator happened to call at her 
home, and said: "I notice that your friend (naming him) 
died, and that he left a will naming Yale Uni versi ty as the 
residuary legatee." The testator proceeded to praise 
this will. He hardly knew the friend that died, but said he 
must have been a wonderful man in order to make a will of 
that kind, and extolled men who left their money to uni
versities. Of course, the will that the friend left was in 
court, ready to be produced, and Yale University was made 
the residuary legatee in it, right enough. The witness 
recalled a third conversation in which the testator, in the 
presence also of the mother of this wi tness, lamen ted the 
fact that he was without people who were near and dear to 
him, and told the mother how fortunate she was to have such 
a devoted daughter, and pointed to his own situation as 
being a most unfortunate one, because none of his relatives 
paid the slightest attention to him. The mother said: 
"But you have a sister and brother and nephews," and 
made particular reference to his nephews. He spoke 
slightingly of his brother and sister. In reply to the question, 
"Was not one of your nephews named for you?" he ans
swered: "Yes, but the trouble is that he thinks that I was 
named for him." 

Thus the witness proceeded to overthrow the whole theory 
of the contestants, that the testator hated universities and 
that he had a strong affection for his nephews. The cross-
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examination of Mr. Steuer soon developed the inconsist
encies of these alleged conversations. It was shown that 
the testator had made four wills aJter his alleged conversa
tion when, the witness swore, Mr. Eno had stated that 
Columbia and the University of the City of New York would 
be the Oxford and Cambridge of the United States, and had 
failed to mention either oj those institutiollS in any of those 
four wills. Another difficulty with her alleged conversation 
was that, after this friend of the family had died and named 
Yale University as the residuary legatee, Mr. Eno had 
made five wills, in none of which had he mentioned any 
university, either Columbia or any other, and yet in each 
he had disposed of a large residuary estate. And lastly, 
there was no nephew that was named for the testator, and 
the testator could never have been under any impression 
that there was a nephew that had been named for him unless 
his mind had become weak, and the very claim of the 
contestants was that the mind of the testator had become 
weak, so that the proponents had a choice of two evils: 
if the testator thought that he had a nephew that was named 
after him, it did not argue well for the proponents; if the 
testator did not think that he had a nephew named after him, 
it did not argue well for the veracity of the witness. The 
point was that while the summation through this witness 
was well prepared so as to influence the jury, it was not care
fully prepared in view of the facts that were readily brought 
to light. 

The testator being dead, and the mother of the witness 
also being dead, her story stood without contradiction, 
yet the facts which it covered were so inherently improbable 
and it was so apparent that this witness had been called 
last as a sort of climax in the case that, instead of helping 
the proponents, it proved a great detriment, and her cross
examination by Mr. Steuer was of the utmost value. 

In this same case there was a further illustration of a 
practically similar si tuation. I t should be borne in mind 

• 
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that the ground of the contest was that the testator was 
incompetent to make the will in question. A lawyer was 
called by the proponent, who testified that on the very day 
when the will was executed, entirely by accident, he met 
the testator on a train going from New York to Saratoga; that 
in the smoker, he also accidently happened to sit next to 
the testator. He conversed with the testator in the smoking 
car all the way from New York to Albany. The conversa
tion covered a great variety of subjects. The testator dis
played a wonderful memory, a remarkable grasp of present 
day situations, and of all questions that were then current. 
He advised this lawyer with respect to investments, dis
cussed with him decisions made by Appellate Courts, and 
clearly gave evidence of a mind in healthy condition. This 
conversation, of course, could not be contradicted. There 
was nobody alive other than this attorney who participated 
therein. The witness had a chair in the parlor car, had left 
his bag and other articles in the parlor car, and then had 
taken a seat in the smoker. The witness saw the deceased 
leaving the train at Albany, where they had to change cars. 
He saw nobody assist the deceased from the train, and the 
deceased got off in the same manner that other passengers 
did, and there was nothing unusual about his walk or 
gait, so that not only was the decedent in good mental 
condition, but he was in fine physical condition. 

Here again Mr. Steuer:s cross-examination exposed either 
the faulty memory or the perjury of the witness, although 
the witness could not be directly contradicted in his conversa
tion with a deceased man. First, there was no parlor car on 
that train. The jury evidently found it very difficult for a 
man to leave his bag and things in the parlor car when there 
was no parlor car to leave them in. Second, the deceased 
never smoked and detested the odor of smoke. It annoyed 
him so much that, while he was a great entertainer, and gave 
numerous large dinner parties at his home, on each occasion 
when it came time fol' lighting cigars he withdrew from the 
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men until the smoking period was over. At his country 
residence, when the cigars were passed he would go out on 
his porch and sit apart from the other guests so as not to be 
molested by the smoke. The day on which this trip was 
taken from New York to Saratoga was a very hot day, every
body agreed. The jury could not well reconcile the prior 
aversion of the deceased toward smoke with his affection 
for it on that particular day. All the wi tnesses on both 
sides had agreed that at that particular time the deceased 
was feeble. He had not been for years without an attendant. 
It was admitted that the attendant was with the deceased 
on his journey from New York to Saratoga. The witness 
had seen no attendant. Everybody except this witness 
agreed that the decedent had great difficulty in seeing steps, 
and that in passing from the curb he used his cane to tap, 
in order to gauge the distance that he would have to step 
down, and that his attendant always assisted him. The 
train step at Albany was rather high. The jury, knowing 
that the attendant was on the train, and the testimony all 
being to the effect that the man required assistance in going 
up or down stairs, found it difficult to reconcile the previous 
conduct of the deceased for a number of years with his sup
posed ability on that particular day when he signed his will 
and when he stepped from the train at Albany . 

• 

• 



CHAPTER V 

CROSS-EXAMINATION OF EXPERTS 

IN these times when it is impossible to know every~ 
thing, but becomes necessary for success in any voca
tion to know something of everything and everything 
of something, the expert is more and more called upon 
as a witness both in civil and criminal cases. In these 
days of specialists their services are often needed to aid 
the jury in their investigations of questions of fact relating 
to subjects with which the ordinary man is not acquainted. 

In our American courts, as they are now constituted, 
I think I am safe in saying that in half the cases presented 
to a jury the evidence of one or more expert witnesses 
becomes a very important factor in a juror's effort to arrive 
at a just verdict. The proper handling of these witnesses, 
therefore, has become of greater importance at the present 
time than ever before. It is useless for our law writers to 
dismiss the subject of expert testimony, as is so often done, 
by quoting some authority like Lord Campbell, who gives 
it as his final judgment, after the experience of a lifetime at 
the bar and on the bench, that "skilled witnesses come with 
such a bias on their minds to support the cause in which 
they are embarked, that hardly any weight should be given 
to their evidence." Or, as Taylor even more emphatically 
puts it in the last edition of his treatise on the "Law of 
Evidence," "Expert witnesses become so warped in their 
judgment by regarding the subject in one point of view, that, 
even when conscientiously disposed, they are incapable 
of expressing a candid opinion." The fact still remains 
that the testimony of expert witnesses must be reckoned 
with in about sixty per cent of our more important litigated 



CROSS-EXAMINATION OF EXPERTS 77 

business, and the only possible way to enlighten our jurors 
and enable them to arrive at a just estimate of such testi
mony is by a thorough understanding of the art of cross
examination of such witnesses. 

Although the cross-examination of various experts, whether 
medical, handwriting, real estate, or other specialists, is 
a subject of growing importance, yet it is not intended in 
this chapter to do more than to make some suggestions 
and to give a number of illustrations of certain methods 
that have been successfully adopted in the examination of 
this class of wi tnesses. 

It has become a matter of common observation that not 
only can the honest opinions of differen t experts be obtained 
upon opposite sides of the same question, but also that 
dishonest opinions may be obtained upon different sides 
of the same question. _ 

Attention is also called to the distinction between matters 
of scientific fact and mere matters of opinicn. For example: 
medical experts may be called to establish certain medical 
facts which are not mere matters of opinion. On such facts 
the experts could hardly disagree; but in the province of mere 
opinion it is well known that the experts differ so widely I 

among themselves that but little credit is given to mere ex;. 
pert opinion as such. 

As a general thing, it is unwise for the cross-examim;\· 
to attempt to cope wi th a specialist in his own field of 
inquiry. Lengthy cross-examinations along the lines of 
the expert's theory are usually disastrous and should rarely 
be attempted. 

Many lawyers, for example, undertake to cope with a medi. 
calor handwriting expert on his own ground~ be it surgery, 
correct diagnosis, or the intricacies of penmanship. I,n 
some rare instances (more especially with poorly educated 
physicians) this method of cross-questioning is productive 
of results. More frequently, however, it only affords an 
opportunity for the doctor to enlarge upon the testimony 

• 
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he has already given, and to expiain what might otherwise 
have been misunderstood or even entirely overlooked by the 
jury. Experience. has led me to believe that a physician 
should rarely be cross-examined on his own specialty, 
unless the importance of the case has wr.rran ted so close a 
study by the counsel of the particular subject under discus
sion as to justify the experiment; and then only when the 
lawyer's research of the medical authorities, which he should 
have with him in court, convinces him that hI: can expose 
the doctor's erroneous conclusions, not only to himself, 
but to a jury who will not readily comprehend the abstract 
theories of physiology upon which even the medical profes
sion itself is divided. 

On the other hand, some careful and judicious questions, 
seeking to bring out separate facts and separate points 
from the knowledge and experience of the expert, which 
will tend to support the theory of the attorney's pwn side 
of the case, are usually productive of good results. \ In other 
words, the art of the cross-examiner should be directed to 
bring out such scientific facts from the knowledge of the 
expert as will help his own case, and thus tend to destr y the 
weight of the opinion of the expert given against him 

Another suggestion which should always be borne in 
mind is that no question should be put to an expert which 
is in any way so broad as to give the t!xpert an opportunity 
to expatiate upon his own views, and thus afford him an 
opportunity in his answer to give his reasons, in his own way, 
for his opiniuns, which counsel calling him as an expert 
might not otherwise have fully brought <Jut in his examina-

• Uon. 
It was in the trial of Dr. Buchanan on the charge of 

murdering his wife, that a single, ill-advised question put 
tlpon cross-examination to the physician who had attended 
Mrs. Buchanan upon her death-bed, and who had given it 
as his opinion that her death was due to natural causes, 
enabled the jury, after twenty-four hours of dispute among 
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themselves, finally to agree against the prisoner on a ver
dict of murder in the first degree, resulting in Buchanan's 

• executIon. 
The charge against Dr. Buchanan was that he had pois

oned his wife a woman considerably older than himself, who 
had made a will in his favor with morphine and atropine, 
each drug being used in such proportion as to effectually 
obliterate the group of symptoms attending death when re· 
sui ting from the use of ei ther drug alone. 

At Buchanan's trial District Attorney Nicoll and I found 

persuade a jury to decide that l\'lrs. Buchanan's death was, 
beyond all reasonable doubt, the result of an overdose 
of morphine mixed with atropine administered by her hus
band, although a respectable physician, who had attended 
her at her death-bed, had given it as his opinion that she 
died from natural causes, and had himself made out a 
death certificate in which he attributed her death to apo-
plexy. 4" t<A-9t,( 

It was only fair to the pnsaner that he should be given 
the benefit of the t(:stimony of this physician. The Dis
trict Attorney, therefore, called the doctor to the witness 
stand and questioned him concerning the symptoms he 
had observed during his treatment of Mrs. Buchanan 
just prior to her death, and developed the fact that the doctor 
had made out a death certificate in which he had certified 
that in his opinion apoplexy was the sole cause of death. It 
The doctor was then turned over to the lawyers for the 
defence for cross-examination. 

One of the prisoner's counsel, who had far more knowl. 
edge of medicine than of the art of cross-examination, was 
assigned the important duty of cross-examining this wit
ness. After badgering the doctor for an hour or so wi th 
technical medical questions more or less remote from the 
subject under discussion, and tending to show the erudi
tion of the lawyer who was conducting the examination 
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rather than to throw light upon the inquiry uppermost in 
the minds of the jury, the cross-examiner finally produced 
the death certificate and put it in evidence, and calling 
the doctor's attention to the statement therein made-e
that death was the result of apoplexy exclaimed, while 
flourishing the paper in the air: 

"Now, doctor, you have told us what this lady's symp
toms were, you have told us what you then believed was 
the cause of her death; I now ask you, has anything tran
spired since IVIrs. Buchanan's death which would lead you 
to ch~.nge your opinion as it is expressed in this paper?" 

The doctor settled back in his chair and slowly repeated 
the question asked: "Has anything transpired since 
-- Mrs. Buchanan's death which would lead 
- me to change my opinion as it is -
expressed in this ' paper? " The wi tness turned to 
the judge and inquired if in answer to such a question he 
would be allowed to speak of matters that had come to his 
knowledge since he wrote the certificate. The judge re
plied: "The question is a broad one. Counsel asks you if 
you know of any reason why you should change your 
former opinion?" 

The witness leaned forward to the stenographer and 
requested him to read the question over again. This 
was done. The attention of everybody in court was by 
this time focussed upon the witness, intent upon his answer. 
I t seemed to appear to the jury as if this must be the turning 
point of the case. 

J- The doctor having heard the question read a second 
• 

time, paused for a moment, and then straightening himself 
! in his chair, turned to the cross-examiner and said, "I wish 

to ask you a question, Has the report of the chemist telling 
of his discovery of atropine and morphine in the contents 
of this woman's stomach been offered in evidence yet?" 
The court answered, "I t has not." 

• 
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of the pathologist yet been received in evidence?" The 
court replied, " No. " 

"Then," said the doctor, rising in his chair, "I can 
answer your question truthfully, that as yet, in the absence 
of the pathological report and in the abser.ce of the chemical 
report I know of no legal evidence which would cause me ·1 

to alter the opinion expressed in my death certificate.':,} 
_ ..... t is impossible to exaggerate the impression made upon 

the court and jury by these answers. All the advantage 
that the prisoner might have derived from the original 
death certificate was entirely swept away. 

The trial lasted for fully two weeks after this episode. 
When the jury retired to their consultation room at the 
end of the trial, they found they were utterly unable to 
agree upon a verdict. They argued among themselves 
for twenty-four hours without coming to any conclusion. 
At the expiration of this time the jury returned to the 
court room and asked to have the testimony of this doctor 
reread to them by the stenographer. The stenographer, 
as he read from his notes, reproduced the entire scene 
which had been enacted two weeks before. The jury retired 
a second time and immedi~.(ely agreed upon their verdict 
of death. 

The cross-examinations of the medical witnesses in the 
Buchanan case conducted by this "Medico-legal Wonder" 
were the subject of very extended newspaper praise at the 
time, one daily paper devoting the entire front page of its 
Sunday edition to his portrait. 

The whole effect of the testimony of an expert witness 
may sometimes effectually be destroyed by putting the wit
ness to some unexpected and offhand test at the trial, 
as to his experience, his ability and discrimination as an 
expert, so that in case of his failure to meet the test he 
can be held up to ridicule before the jury, and thus the 
laughter at his expense will cause the jury to forget anything 
of weight that he has said against you. 
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I have always found. this to be the most effective method 
to cross-examine a certain tyre of professional medical 
witness now so frequently seen in our courts. A striking 
instance of the efficacy of this style of cross-examination 
was experienced by the writer in a damage suit against the 
ci ty of N ew York, tried in the Supreme Court some time in 
1887. 

A very prominent physician, president of one of our 
leading clubs at the time, but now dead, had advised a 
woman who had been his housekeeper for thirty years, 
and who had broken her ankle in consequence of stepping 
into an unprotected hole in the street pavement, to bring 
suit against the city to recover $40,000 damages. There 
was very Ii ttle defence to the principal cause of action: 
the hole in the street was there, and the plaintiff had stepped 
into it; but her right to recover substantial damages was 
vigorously contested. 

Her principal, in fact her only, medical witness was her 
employer, the famolls physician. The doctor testified to 
the plaintiff's sufferings, described the fracture of her ankle, 
explained how he had himself set the broken bones and 
attended the patient, but affirmed that all his efforts were 
of no avail as he could bring about nothing but a most 
impel'fect union of the bones, and that his housekeeper, a 
most respectable and estimable lady, would be lame for 
life. His manner on the witness stand was exceedingly 
dignified and frank, and evidently impressed the jury. A 
large verdict of fully $15,000 was certain to be the result 
unless this witness's hold upon the jury could be broken on 
his cross-examinatiun. There was no reason known to 
counsel why this ankle should not have healed promptly 
as such fractures usually do; but how to make the jury 
realize the fact was the question. The intimate personal 
acquaintance between the cross-examiner and the witness 
was another embarrassment. 

My cross-examination began by showing that the witness, 

• 
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although a graduate of Harvard, had not immediately 
en tered a medical school, bu t on the con trary had '>tarted 
in business in Wall Street, had later been manager of several 
business enterprises, and had not begun the study of medi
cine until he was forty years old. The examination then 
continued in the most amiable manner possible, each ques
tion being asked in a tone almost of apology. 

Counsel. "\Ve?1l know, doctor, that you have a large 
and lucrative family practice as a general practitioner; 
but is it not a fact that in this great city, where accidents 
are of such common occurrence, surgical cases are usually 
taken to the hospitals and cared for by experienced sur
geons?" 

D "'V'" h' " oe/or. ~ es, Sir, t at IS so. 
Counsel. " You do not even claim to be an experienced 

surgeon? " 
D "Oh . oe/or. , no, SIr. I have the experience of any 

general practitioner." 
Counsel. "What would be the surgical name for 

particular form of fracture that this lady suffered?" 
Doc/or. "What is known as a 'Potts fracture of 

• 

the 

the 
ankle.' " 

Counsel. "That is a well recognized form of fracture, 
is it not?" 

Doctor. "Oh, yes." 
Counsel. (chancing it). "Would YOll mind telling the 

jury about when you had a fracture of this nature in your 
regular practice, the last before this one?" 

Doctor (dodging). "I should not feel at liberty to disclose 
the names of my patients." 

Counsel (encouraged). "I am not asking for names and 
secrets of patients far from it. I am only asking for the 
date, doctor; but on your oath." 

Due/or. "I couldn't possibly give you the date, sir." 
Counsel (still feeling his way). "Was it within the year 

preceding this one?" 
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Doctor (hesitating). "I would not like to say, sir." 
Counsel (still more encouraged). "I am sorry to press 

you, sir; but 1 am obliged to demand a positive answer 
from you whether or not you had had a similar case of 
'Potts fracture of the ankle' the year preceding this one?" 

Doctor. "\Vell, no, 1 cannot remember that 1 had." 
Counsel. "Did you have one two years before?" 
Doctor. "1 cannot say." 
Counsel (forcing the issue). "Did you have one wi thin 

five years preceding the plaintiff's case?" 
Doctor. "1 am unable to say positively." 
Counsel (appreciating the danger of pressing the inquiry 

further, but as a last resort). "Will you swear that you ever 
had a case of 'Potts fracture' wi thin your own practice 
before this one? 1 tell you frankly, if you say you have, 
I shall ask you day and date, time, place, and circumstance." 

Doctor (much embarrassed). "Your question is an 
embarrassing one. I should want tim'e to search my mem~ 
ory. " 

Counsel. "1 am only asking you for your best memory 
as a gentleman, and under oath." 

Doctor. "If you put it that way, 1 will say 1 cannot 
now remember of any case previous to the one in question, 
excepting as a studen t in the hospi tals." 

Counsel. "But does it not require a great deal of practice 
and experience to attend successfully so serious a fracture 
as that involving the ankle join t?" 

D t "Oh " oc or. , yes. "-
Counsel. "Well, doctor, speaking frankly, won't you 

admit that 'Potts fractures' are daily being attended to in 
our hospitals by experienced men, and the use of the ankle 
fully restored in a few months' time?" 

Doctor. "That may be, but much depends upon the 
age of the patient; and again, in some cases, nothing seems 
to make the bones uni te." 

Counsel (stooping under the table and taking up the 

, 



CROSS-EXAMINATION OF EXPERTS 8S 

two lower bones of the leg attached and approaching the 
witne~s). "Will you please take these, doctor, and tell 
the jury whether in life they constituted the bones of a 

, I ' I ~" woman s eg or a man s ego 
Doctor. " It is difficul t to tell, sir." 
Counsel. "\Vhat, can't YOU tell the skeleton of a woman's 

• 
leg from a man's, doctor?" 

Doc/or. "Oh, yes, I should say it was a woman's leg." 
Counsel (smiling and looking pleased). "So in your 

opinion, doctor, this was a woman's leg?" [It was a woman's 
leg.] 

Doctor (observing counsel's face and thinking he had 
made a mistake). "Oh, I beg your pardon, it is a man's 
leg, of course. I had not examined it carefully." 

By this time the jury were all sitting upright in their 
seats and evinced much amusement at the doctor's increas
ing embarrassment. 

Counsel (still smiling). "Would you be good enough 
to tell the jury if it is the righ t leg or the left leg?" 

Doctor (quietly, but hesitatingly). [It is very difficult 
for the inexperienced to distinguish right from left.] "This 
is the right leg." 

Counsel (astonished). "What do you say, doctor?" 
Doctor (much confused). "Pardon me, it is the left 

leg. " 
Counsel. "Were you not right the first time, doctor. 

Is it not in fact the right leg?" 
Doctor. "I don't think so; no, it is the left leg." 
Counsel (again stooping and bringing from under the 

table the bones of the foot attached together, :::r.d hand
ing it to the doctor). "Please put the skeleton Ol the 
foot into the ankle joint of the bones you already haw: 
in your hand, and then tell me whether it is the rign~ Ct 

left leg." 
Doctor (confidently). "Yes, it is the left leg, a~ I ;iaid 

before." 

• 
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Counsel (uproariously). "But, doctor, don't you see 
you have inserted the foot into the knee joint? Is that the 
way it is in life?" 

The doctor, amid roars of laughter from the jury, in 
which the entire room joined, hastily readjusted the bones 
and sat blushing to the roots of his hair. Counsel waited until 
the laughter had subsided, and then said quietly, "I think 
I will not trouble you further, doctor." 

This incident is not the least bit exaggerated; on the 
contrary, the impression made by the occurrence is difficult 
to present adequately on paper. Counsel on both sides 
proceeded to sum up the case, and upon the part of the 
defence no allusion whatsoever was made to the incident 
just described. The jury appreciated the fact, and returned 
a verdict for the plaintiff for $240' Next day the learned 
doctor wrote a four page letter of thanks and appreciation 
that the results of his "stage fright" had not been spread 
before the jury in the closing speech. 

As distinguished from the lengthy, though doubtless 
scientific, cross-examination of experts in handwriting 
with which the profession has become familiar in many 
recent famous trials that have occurred in this city, the 
following incident cannot fail to serve as a forcible illus
tration of the suggestions laid down as to the cross-examina
tion of specialists. It would almost be thought improbable 
in a romance, yet every word of it is tme, which I can confi
dently assert as I tried the case myself. 

Frank (" Biff") Ellison was accused of felonious assault 
upon one William Henriques, who had brought Mr. Ellison's 
attentions to his daughter, Mrs. Lila Noeme, to a sudden 
close by forbidding him his house. At the trial the authen
ticityof some letters, alleged to have been written by Mrs. 
Noeme to Mr. Ellison, was brought in question. The lady' 
herself had strenuously denied that the alleged compromis
ing documents had ever been written by her. Counsel for 
Ellison, the late Charles Brooks, had evidently frarr.ed his 
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whole: cross-examination of Mrs. Noeme upon these letters, 
and made a final effort to introduce them in evidence 
by calling Professor Ames, the well known expert in hand
writing. He deposed to having closely studied the letters 
in question, in conjunction with an admittedly genuine 
specimen of the lady's handwriting, and gave it as his opinion 
that they were <111 written by the same hand. Mr. Brooks 
then offered the letters in evidence, and was about to read 
them to the jury when the assistant district attorney 
asked permission to put a few questions. 

District Attorney. "Mr. Ames, as I understood you, 
you were given only one sample of the lady's genuine 
handwriting, and you base your opinion upon that single 
exhibit, is that correct?" 

Witness. "Yes, sir, there was only one letter given me, 
but that was quite a long one, and afforded me great op
portunity for comparison." 

District Attorney. "Would it not assist you if you were 
given a number of her letters with which to make a com
parison?" 

Witness. "Oh, yes, the more samples I had of genuine 
handwriting, the more valuable my conclusioll would 
become." 

District Attorney (taking from among a bundle of papers 
a letter, fold.ing down the signature and handing it to the 
witness). "Would you mind taking this one and comparing 
it with the others, and then tell us if that is in the same 
handwriting?" " 

Witness (examining paper closely for a fe'." minutes). 
"Yes, sir, I should say that was the same handwriting." 

District Attomey. "Is it not a fact, sir, that the same' 
individual may write a variety of hands upon different 
occasions and with differeri t pens?"'. , ' 

. ' 

Witness. "Oh, yes, sir; they might vary somewhat." 
District Attorney (taking a second letter from his files, 

also folding over the signature and handing to. the witn[~ss) . . ' 

• 

• 

• 

• 



88 THE ART OF CROSS-EXAMINATION 

"Won't you kindly take this letter, also, and compare it 
wi th the others you have?" 

IVitness (examining the letter). "Yes, sir, that is a variety 
of the same penmanship." 

District Attorney. "Would you be willing to give it as 
your opinion that it was wri tten by the same person?" 

Witness. "I certainly would, sir." 
District Attorney (taking a third letter from his files, 

again folding over the signature, and handing to the wit
ness). "Be good enough to take just one more sample 
-I don't want to weary you and say if this last one 
is also in the lady's handwriting." 

Witness (appearing to examine it closely, leaving the 
witness chair and going to the window to complete his 
inspection). "Yes, sir; you understand I am not swearing 
to a fact, onl y an opinion." 

District ,I'll/orne)' (goodnaturedly). "Of course I under
stand; but is it your honest opinion as an expert that these 
three letters are all in the same handwriting?" 

IVitness. "I say yes, it is my honest opinion." 
District Attorne),. "Now, sir, won't YOll please turn down 

the edge where I folded over the signature to the first letter 
1 handed you, and read aloud to the jury the signature?" 

Witness (unfolding the letter and reading triumphantly) . 
.. Lila Nonne." 

District /lttorney. .. Please unfold the second letter and 
read the signature." 

IVitness (reading). ''If/illimn Henriques." 
District Attorney. "Now the third, please." 
Witness (hesitating and reading with much embarrass

men t). "Frank Ellison!" 1 

The alleged compromising letters were never read to 
the jury. 

1 As a matter of fact, father and daughter wrote vcry much alike, and with 
surprisin~ similarity to Mr. Ellison. It was this circumstance that led to the use 
of the thr~e letters in the cross·examination . 

• 
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It will not be uninteresting, by way of contrast, I think, 
to record here another instance where the cross-examination 
of an expert in handwriting did more to convict a prisoner, 
probably, than any other one piece of evidence during the 
entire trial. 

The examination referred to occurred in the famous 
trial of Munroe Edwards, who was indicted for forging 
two drafts upon Messrs. Brown Brothers & Company, who 
had offered a reward of S20,OOO for his arrest. 

iVlunroe had engaged Mr. Robert Emmet to defend 
him, and had associated with Emmet as his counsel Mr. 
William M. Evarts and several famous lawyers from without 

• 

the state. At that time the district attorney was Mr. James 
R. Whiting, who had four prominent lawyers, including 
Mr. Ogden Hoffman, associated with him upon the side 
of the governmen t. 

Recorder Vaux, of Philadelphia, was called to the wi tness 
stand as an expert in handwriting, and in his direct testi
mony had very clearly identified the prisoner with the com
mission of the particular forgery for which he was on trial. He 
was then turned over to M:·. Emmet for cross-examination. 

Mr. Emmet (taking a letter from among his papers and 
handing it to the witness, after turning down the signa
ture). "Would you be good enough to tell me, Mr. Vaux, 
who was the author of the letter which I now hand you?" 

Mr. Vmtx (answering promptly). "This letter is in the 
handwriting of Munroe Edwards." 

Mr. Emmet. "Do you feel certain of that, Mr. Vaux?" 
Mr. Vaux. "I do." 
Mr. Emmet. "As certain as you are in relation to the 

handwriting of the letters which you have previously 
identified as having been written by the prisoner?" . 

Mr. Vaux. "Exactly the same." 
/vIr. Emmet. "You have no hesitation then in swear

ing positively that the letter you hold in your hand, in 
your opinion, was written by Munroe Edwards?" 
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Mr. Vaux. "Not the slightest." 
Mr. Emmet (with a sneer). "That will do, sir." 
District Attorney (rising quickly), "Let me see the letter." 
Mr. Emmet (contemptuously), "That is your privi-

lege, sir, but I doubt if it , .... ill be to your profit. The 
letter is directed to myself, and is written by the cashier 
of the Orleans bank, informing me of a sum of money 
deposited in that institution to the credit of the prisoner. 
Mr. Vaux's evidence in relation to it will test the value 
of his testimony in relation to other equally important 
points." 

Mr. Vaux here left the witness chair and walked to 
the table of the prosecu tion, reexamined the letter care
fully, then reached to a tin box which was in the k,eeping 
of the prosecution and which contained New Orleans 
post office stamps. He then resumed his seat in the witness 
chair. 

Mr. Vaux (smiling). "I may be willing, Mr. Emmet, 
to submit my testimony to your test." 

Mr. Emmet made no reply, but the prosecuting attorney 
continued the examination as follows:,-

District Attorney. "You have just testified, Mr. Vaux, 
that you believe the letter which you now hold in your 
hand was written by the same hand that wrote the Caldwell 
forgeries, and that such hand was Munroe Edwards's. 
Do you still retain that opinion?" 

M. v "I d " r. I' aux. o. 
District Attorney. "Upon what grounds?" 
Mr. Vaux. "Because it is a fellow of the same character 

as well in appearance as in device. It is a forgery, prob
ably only intended to impose upon his counsel, but now by 
its unadvised introduction in evidence, made to impose 
upon himself and brand him as a forger." 

The true New Orl~ans stamps were here shown to be at 
variance with the counterfeit postmark upon the forged 
letter, and the character of the wri ting \vas also proved 
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by comparison with many letters which were in the forger's 
undoubted hand. 

It turned out subsequently that the prisoner had in
formed his counsel, Mr. Emmet, that he was possessed 
of large amounts of property in Texas, some of which he 
had ordered to be sold to meet the contingent cost of his 
defence. He had drawn up a letter purporting to come from a 
cashier in a bank at New Orleans, directed to l\lr. Emmet, 
informing him of the deposit on that day of $1500 to the 
credit of his client, which notification he, the cashier, thought 
proper to send to the counsel, as he had observed in the 
newspapers that l\'lr. Edwards was confined to the jail. l\'lr. 
Emmet was so entirely deceived by this letter that he had 
taken it to his client in prison, and had shown it to him as a 
sign of pleasan t tidings. 1 

The manufacture or e:-:3.ggeration of injuries in dam
age cases against surface r;tilroads and other corporations 
had at one time, not many years ago, become almost a 
trade among a certain class of lawyers in the city of New 
York. 

There are several medical books which detail the symp
toms that may be expected to be exhibited in almost any 
form d" r:l.ilroad accidents. Any lawyer who is familiar 
with the pages of these books can readily detect indications 
of an equal familiarity with them on the part of the lawyer 
who is examining his client the plaintiff in an accident case 
" as to the symptoms of his malady as set forth in these medi
cal treatises, which have probably been put into his hands 
in order that he may become thoroughly posted upon the 
sympton~s which he would be expected to manifest. 

It becotIles interesting to watch the history of some of 
these cases after the substantial amount of the verdict 
awarded by a jury has been paid over to the suffering 
plaintiff. Only recently a couple of medical gentlemen 
were called as witnesses in a case where a Mrs. Bogardus 

1 "Pleasantries about Courts and Lawyers," Edwards. 

• 
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was suing the l'vletropolitan Street Railway Company for 
injuries she claimed to have sustained while a passenger 
on one of the defendant's cars. These expert physicians 
swore that Mrs. Bogardus had a lesion of the spine and 
was suffering from paralysis as a result of the accident. 
According to the testimony of the doctors, her malady 
was incurable and permanen t. The records of the legal 
department of this railway company showed that these 
same medical gen tlemen had, on a prior occasion in the 
case of one Hoyt against the railroad, testified to the 

. same state of affairs in regard to Hoyt's physical con
di tion. He, too, was alleged to be suffering from an in
curable lesion of the spine and would be paralyzed and 
helpless for the balance of his life. The records of the 
company also showed that Hoyt had recovered his health 
promptly upon being paid the amount of his verdict. At 
the time of the Bogardus trial Hoyt had been employed 
by H. B. Claflin & Co. for three years. He was working 
from seven in the morning until. six in the evening, lift
ing heavy boxes and loading trucks. 

The momen t the physicians had finished their testi
mony in the Bogardus case, this man Hoyt was subpcenaed 
by the railroad company. On cross-examination these 
physicians both recollected the Hoyt case and their attention 
was called to the stenographic minutes of the questions 
and answers they had given under oath in that case. They 
were then asked if Hoyt was still alive and where he could 
be found. They both replied that he must be dead by this 
time, that his case was a hopeless one, and if not dead, 
he would probably be founcl :loS an inmate of one of our public 
insane asylums. 

At this stage of the proc· .lings Hoyt arrived in the court 
room. He was requested to step forward in front of the 
jury. The doctors were asked to identify him, which they 
both did. Hovt then took the wi tness stand himself and 

• 

admitted that he had never had a sick moment since the 
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day the jury rendered a verdict in his favor; that he had 
gained thirty-five pounds in weight, and that he was then 
doing work which was harder than any he had ever done 
before in his life; that he worked from early morning till late 
at night; had never been in an insane asylum or under the 
care of any doctor since his trial; and ended up by making 
the astounding statement that out of the verdict rendered 
him by the jury and paid by the railroad company, lIe had 
been obliged to fOlfeit upwards of $1500 to tile doctors wlzo had 
treated him and testified in his behalf. 

This was a little too much enlightenment for the jury 
in Mrs. Bogardus's case, and this time they rendered their 
verdict promptly in favor of the railroad company. 

I cannot forbear relating in this connection another 
mo.~t striking instance of the unreliability of expert testi
mony in personal injury cases. This is especially the case 
with certain New York physicians who openly confess it 
to be a part of their professional business to gi'le expert 
medical testimony in court. Some of these men have taken 
a course at a law school in connection with their medical 
studies for the very purpose of fitting themselves for the 
witness stand as medical experts. 

One of these gentlemen gave testimony in a recent case, 
which should forever brand him as a dangerous witness in 
any subsequent litigation in which he may appear. I have 
reference to the trial of Ellen McQuade against the Metro
politan Street Railway Company. This was a suit brought 
on behalf of the next of kin, to recover damages for the death 
of John McQuade who had fallen from a surface railway car 
and had broken his wrist so that the bone penetrated the 
skin. This wound was slow in healing and did not close en
tirely until some three months later. About six months after 
his accident McQuade was suddenly taken ill and died. An 
autopsy disclosed the fact that death resulted from inflam
mation of the brain, and the effort of the expert testimony 
in the case was to connect this abscess of the brain wi th the 
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accident to the wrist, which had occurred six months pre
viously. 

This expert doctor had, of course, never seen McQuade 
in his lifetime, and knew nothing about the case except 
what was contained in the hypothetical question which 
he was called upon to answer. He gave it as his opinion 
that the broken wrist was the direct cause of the abscess 
in the brain, which was due to a pus germ that had traveled 
from the wound in the arm by means of the lymphatics up 
to the brain, where it had found lodgment and developed 
into an abscess of the brain, causing death. 

The contention of the railway company was that the 
diseased copdi tion of the brain was due to "middle-car 
disease," which itself was the result of a cold or exposure, 
and in nowise connected with the accident: and that the 
presence of the large amount of fluid which was found in 
the brain after death could be accounted for only by this 
disease. . 

During the cross-examination of this medical expert, a 
young woman, wearing a veil, had come into court and was 
requested to step forward and lift her veil. The doctor 
was then asked to identify her as a Miss Zimmer, for whom 
he had testified some years previously in her damage suit 
against the same railway company. 

At her own trial Miss Zimmer had been carried into 
the court room resting in a reclining chair, apparently 
unable to move her lower limbs, and this doctor had testified 
that she was suffering from chronic myelitis, an affection 
of the spine, which caused her to be paralyzed, and that she 
would never be able to move her lower limbs. His oracular 
words to the jury were, "Just as she is now, gentlemen, so 
she will always be." The witness's attention was called to 
these statements, and he was confronted with Miss Zimmer, 
now apparently in the full vigor of her health, and who had 
for many years been acting as a trained nurse. She after
ward took the witness stand and admitted that the jury 
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had found a verdict for her in the sum of $15,000, but that 
her paralysis had so much improved after the administration 
of this panacea by the railway company that she was able, 
after a few months, to get about with the aid of crutches, 
and shortly thereafter regained the normal use of her 
limbs, and had ever since earned her livelihood as an obst\:!t
rical nurse. 

The sensation caused by the appearance of the Zimmer 
woman had hardly subsided when the witness's attention 
was drawn to another case, Kelly against the railway com
pany, in which this doctor had also assisted the plaintiff. 
Kelly was really paralyzed, but claimed that his paralysis 
was due to a recent railroad accident. It appeared during 
the trial, however, that long before the a!leged railroad 
accident, Kelly had lost the use of his limbs, and that his 
case had become so notorious as to be a subject for public 
lectures by many reputable city physicians. The doctor 
was obliged to admit being a witness in that case also, but 
disclaimed any intentional assistance in the fraud. 

One of the greatest vices of expert medical testimony 
is the hypothetical question and answer which have come 
to play so important a part in our trials nowadays. This 
is, perhaps, the most abominable form of evidence that 
was ever allowed to choke the mind of a juror or throttle 
his intelligence. 

A hypothetical question is supposed to be an accu
rate synopsis of the testimony that has already been sworn 
to by the various witnesses who have preceded the appear
ance of the medical expert in the case. The doctor is then 
asked to assume the truth of every fact which counsel has 
included in his q11estion, and to give the jury his opinion 
and conclusions as an expert from these supposed facts. 

It frequently happens that the physician has never even 
seen, much less examined, the patient concerning whose 
condition he is giving sworn testimony. Nine times out 
of ten the jury take the answer of the witness as direct 
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evidence of the existence of the fact itself. It is the duty of 
the cross-examiner to enlig1lten the jury in regard to such 
questions and make them realize that it is not usually the 
truth of the answer, but the truth and accuracy of the ques
tion which requires their consideration. These hypothet
ical questions are llsually loosely and inaccurately framed 
and present a very different aspect of the case from that 
which the testimony of the witnesses would justify. If, 
however, the question is substantially correct, it is allowed 
to be put to the witness; the damaging answer follows, 
:md the jllry conclude that the plaintiff is certainly suffering 
from the dreadful or incurable malady the doctor has 
apparent!y sworn to. 

A clever cr~ss.examiner is frequently able to shatter 
the injurious effect of such hypothetical questions. One 
llseful method is to rise and demand of the physician 
that he repeat, in substance, the question that had just 
been put to him and upon which he bases his answer. 
The stumbling effort of the witness to recall the various 
stages of the question (such questions are usually very 
long) opens the eyes of the jury at once to the dangers of 
such testimony. It is not always safe, however, to make 
this inquiry. I t all depends upon the character of witness 
you are examining. Some doctors; before being sworn as 
witnesses, study carefully the typewritten hypothetical 
questions which they are to answer. A single inquiry will 
easily develop this phase of the matter, and if the witness 
answers that he has previously read the question, it is 
ofter. useful to ask him which particular part of it he lays 
the most stress upon, and whi,h parts he could throw ol;lt 
altogether. Thus one may gradually narrow him down to 
some particular factor in the hypothetical question, the 
truth of which the previous testimony in the case might 
have left in considerable doubt. 

It will often turn out that a single sentence or twist 
in the question serves as a foundation for the entire answer 
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of the witness. This is especially the case with conscientious 
physicians, who often suggest to counsel the addi tion of a 
few words which will enable them to answer the en tire 
question as desired. The development of this fact alone 
will do much to destroy the witness wi th the jury. I dis
covered once, upon cross-examining one of our most eminent 
physicians, that he had added the words, "Can you say with 
positiveness," to a lawyer's hypothetical question, and then 
had taken the stand and answered the question in the nega
tive, although had he been asked for his hor.est opinion on 
the subject, he would have been obiiged to give a different 
answer. 

Hypothetical questions put in behalf of a plaintiff would 
not of course include facts which might develop later for 
the defence. When cross-examining to such questions, 
therefore, it is often useful to inquire in what respect the 
witness would modify his answer if he were to assume the 
truth of these new factors in the case. "Supposing that in 
addition to the matters you have already consider~d, there 
were to be added the facts that I will now give you," etc., 
"what would your opinion be then?" etc. 

Henry W. Taft has, of late years, frequently been called 
upon in our Surrogate's Court to establish the validity of 
wills drawn in his office, which, like the majority of wills 
involving large sums of money, are attacked by disappointed 
relatives. 

Mr. Taft has a method quite his own in his cross-examin
ations when dealing with expert witnesses who have given 
the stereotyped answer negativing the mental capacity of 
the testator to make a will, after listening to the reading of 
a long hypothetical question embodying most of the facts . 
brought out by the opponents of the will, and omitting many 
of the important features of the proponent's evidence. Mr. 
Taft persuades the witness to forget the hypothetical que:;
tion for the moment, and to try to imagine himself, not as 
an e~pert witness testifying to the mental capacity of a 
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dead mall, with whom he had never had any personal con
tact, but as being called into consultation before the will 
was executed, to pass upon the mental capacity of the man 
while still living. . 

Naturally, the witness admits that he would, first of all, 
wish to examine the individual himself and apply the various 
tests known to his profession to determine his exact men
tal condition. Having completed his own examination, his 
next step would be a questioning of the attending family 
physician. By easy stages Mr. Taft has the witness mak
ing inquiries of the attendant nurses, the inmates of the 
household and all persons in close and intimate contact with 
the testat~r, until, unwittingly, the doctor finds that he 
has admitted that he would have formulated his opinion 

• 

· upon the statements of the very witnesses who have already 
testified in court in favor of the will. 

I quote from an article written by Mr. Taft and printed 
in the New York Sun:-

"Recently I tried a contested will case in which three of 
the most eminent alienists in the country testified that the 
testator, who had suffered from a stroke of apoplexy, in
dicating a lesion of the brain, and had committed suicide, 
was not competent to execute a will. The surrogate directed 
a verdict sustaining the will, thus ruling against the opin
ion of the experts, that the testator was competent. The 
decision \vas unanimously sustained by the Appellate Div
ision and the Court of Appeals, thus in effect deciding that 
the uncontradicted testimony of three eminent alienists 
did not rise to the diglli ty of legal evidence. l And yet the 
time of the courts continues to be occupied by testimony 
of expert witnesses, the public is put to an enormous ex
pense by protracted trials, and the litigants themselves pay 
enormous fees to medical experts. 

"Surrogate Rollins, many years ago, speaking of the 
pr; ~ice of employing experts, said that they were called 

1 190 App. Div. 896 (a!f'd, 229 N. Y. 567) . 



CROSS-EXAMINATION OF EXPER1S 99 

because their pre-ascertained views met the necessities of 
one of the litigants and that the gist of the question pro
pounded to them to establish insanity was, 'If the person 
whose mental condition is the subject of inquiry is of un
sound mind, is he sane or is he insane?' and that, cross-ex
amined, the interrogatory became substantially: 'But if, 
on the contrary, this person of whom you are testifying is of 
sound mind, is he insane or is he sane? ' " 1 

Frequently hypothetical questions are so framed that 
they answer themselves by begging the question. In the 
Guiteau case all the medical experts were asked in effect, 
though not in form, to assume that a man having an heredi
tary taint of insanity, exhibits his insa1Jity in his youth, 
exhibits it in his manhood, and at a subsequent date, being 
under the insane delusion that he was authorized and com
manded by God to kill the President of the United States, 
proceeded withollt cause to kill him; and upon these assump
tions the experts were asked to give their opinion whether 
such a man was sane or insane. 

To pick out the flaws in most hypothetical questions, 
to single out the particular sentence, adjective, or adverb 
upon which the physician is centering his attention as he 
takes his oath, requires no little experience and astuteness. 

The professional witness is always partisan, ready and 
eager to serve the party calling him. This fact should be 
ever present in the mind of the cross-examiner. Encourage 
the witness to betray his partisanship; encourage him to 
volunteer statements and opinions, and to give irresponsive 
answers. Jurors always look wi th suspicion upon such testi
mony. Assume that an expert witness called against you 
has come prepared to do you all the harm he can, and will 
avail himself of every opportunity to do so which you may 
inadvertently give him. Such witnesses are usually shrewd 
and cunning men, and come into court prepared on the sub. 
ject concerning which they are to testify. 

1 I Dc:m. 53j, 544. 
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Some experts, however, are mere shams and pretenders. 
I remember witnessing some years ago the utter collapse 
of one of these expert pretenders of the medical type. 
I t was in a damage suit against the city, which I defended. 
The plaintiff's doctor was a loquacious gentleman of con
siderable personal presence. He testified to a serious head 
injury, and proceeded to "lecture" the jury on the subject 
in a sensational and oracular manner which evidently made a 
great impression upon the jury. Even the judge seemed to 
give more than the usual attention. The doctor talked 
glibly about "vasomotor nerves" and "reflexes" and ex
pressed himself almost entirely in medical terms which 
the jury did not understand. He polished off his testimony 
with the prediction that the plaintiff could never recover, 
and if he lived at all, it would necessarily be within the 
precincts of an insane asylum. I saw at a glance that this 
was no ordinary type of witness. Any cross-examination 
on the medical side of the case would be sure to fail; for the 
witness, though evidently dishonest, was yet ingenious 
enough to cover his tracks by the cuttlefish expedient of be
fogging his answers in a cloud of medical terms. Dr. Allan 
McLane Hamilton, who was present as medical advisor in 
behalf of the city, suggested the following expedient: .. 

Counsel. "Doctor, I infer from the number of books 
that you have brought here to substantiate your position, 
and from your manner of testifying, that you are very fam
iliar with the literature of your profession, and especially 
that part relating to head injury." 

Doctor. "I pride myself that I am I have not only 
a large private library, but have spent many months in 
the libraries of Vienna, Berlin, Paris, and London." 

Counsel. "Then perhaps you are acquainted with 
Andrews's celebrated work 'On the Recent and Remote 
Effects of Head Injury'?" 

Doctor (smiling superciliously). "Well, I should say I was. 
I had occasion to consult it only last week." 
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Counsel. "Have you ever come across 'Charvais on 
Cerebral Trauma'?" 

Doctor. "Yes, I have read Dr. Charvais's book from 
. " cover to cover many times. 

Counsel continued in much the same strain, putting 
to the witness similar questions relating to many other 
fictitious medical works, all of which the doctor had either 
"studied carefully" or "had in his library.about to read," 
until finally, suspecting that the doctor was becoming 
conscious of the trap into which he was being led, counsel 
suddenly changed his tactics and demanded in a loud sneer
ing tone if the doctor had ever read Page on "Injuries of the 
Spine and Spinal Cord" (a genuine and most learned trea
tise on the subject). To this inquiry the doctor laughingly 
replied, "I never heard of any such book and I guess you never 
did either! " 

The climax had been reached. Dr. Hamil ton was immedi
ately sworn for the defence and explained to the jury his 
participation in preparing the list of bogus medical works 
with which the learned expert for the plaintiff had shown 
such familiarity. 

On the other hand, when the cross-examiner has totally 
failed to shake the testimony of an able and honest ex
pert, he should be very wary of attempting to discredit 
him by any slurring allusions to his professional ability, 
as is well illustrated by the following example of the danger 
of giving the expert a good chance for a retort. 

Dr. Joseph Collins, a well known nerve specialist, was 
giving testimony recently on the side of the Metropolitan 
Street Railway in a case where the plaintiff claimed to be 
suffering from a misplaced kidney which the railroad doc
tor's examination failed to disclose. Having made noth
ing out of the cross-examination of Dr. Collins, the plain
tiff's lawyer threw this parting boomerang at the witness: 

Counsel. "After all, doctor, isn't it a fact that nobody 
in your profession regards you as a surgeon?" 
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Doclor. "I never regarded m ysel f as one." 
Counsel. "You are a neurologist, aren't you, doctor?" 
Doc/or. "I am, sir." 
Counsel. "A neurologist pure and simple?" 
Doctor. "Well, I am moderately pure and altogether 

simple! " 
In Los Angeles recently Milton Carlson, a well' known 

handwriting expert, turned the tables upon Mr. Horace 
Appel, a noted local criminal lawyer, in a way that should 
serve as a warning to careless handling of expert wi tnesses 
accustomed tothe witness chair. 

This particular incident occurred during the trial of David 
Caplan, who was associated with the l\Ic~amara brothers 
in the dynamiting of the Times Building, cases of interna
tional importance. The question of handwriting was one 
of the pi votal poin ts at issue. Carlson \\las the sole expert 
relied upon by the prosecution in the Caplan case. Appel 
was defending the accused. 

In the course of his testimony Carlson made the statement 
that the opinion oj IWl1dwri/iug experts is superior /0 another 
person's opinion, even oj 11is own handiJ.:riting. 

se. "Do you mean to say that you know more about my 
handwri ting than I do?" asked IVlr. Appel. 

d. "I have said that the opinion of an expert is fre
quently of more weight than the opinion of the person who 
wrote the questioned writing." 

Counsel waited for several minutes and then produced a 
paper on which there appeared a number of sentences in 
apparently different handwritings. 

se. "Can you tell me if one person wrote these, and if 
1)0, how many pens were used?" 

The witness looked at the writing for a moment and asked 
for more time to examine it. The request was granted and 
the expert wi tness took the wri ting to his office. 

After recess Carlson, who had imitated the questioned 
document during the noon hour, so that he could discuss 
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it more intelligently, returned to court and inadvertently 
left the paper, which he had written in imitation of the other, 
on the table usually occupied by the cross-examining at
torney. When :\ppel continued his cross-examination he 
picked up this paper, studied it and apparently recognizing 
it, said: 

.<t. "Mr. expert witness, if you have sufficiently examined 
it, please now tell us h~w many people wrote this paper?" 

Carlson reached for the paper, recognized it at once as 
his own imitation and answered politely-

d. "One person wrote this and he wrote it with one pen." 
!fl. "Are you sure?" 
/1. " Absolu tel y." 

• 
"I will prove tha tit was wri tten wi th two pens for 

I wrote it myself in this very court room," shouted Appel, 
as he dashed through the court room and tried to reach the 
two pens he had used. 

Judge Willis then pointed out to the wi mess that he had 
made a very positive statement and not merely given his 
opinion, and Carlson again rei terated that he meant to be 
posi tive in his statement. Appel refused to cross-examine 
further. 

Just as Carlson started to leave the stand, District At
torney Doran took the wi mess in hand. 

!fl- "How do you know one person wrote these state
ments, and that one pen was used?" 

/1. "Because," replied the witness, "I 'wrote tlzem myself 
with one pen in my office at the 110011 recess. Mr. Appel 
evidently thought he recognized his own handwriting, 
and this incident may tend to prove what I said before, 
that sometimes handwriting experts know more about 
questioned writing, even than the person who wrote it." 

The witness then explained that he had roughly imitated 
the writing given to him by the lawyer so that he could more 
readily explain his points to the jury. 

That sometimes questioned writings mur be convincingly 
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proved without calling an expert, the following will serve as 
a startling illustration. 

In a divorce action tried before a referee, part of the 
evidence introduced against the defendant wife, to show 
an adulterous disposition, was a series of exhibits consisting 
of love letters addressed to the co-respondent and appar
ently in the undisguised handwriting of the defendant. 

The wife was sworn as a wi tness in her own defense and 
denied the writing of these letters. In one of them occurred 
the sentence: "Everyone to-day was flattering me and it 
was so empty~ the toUlch of your dear hand in mine, how it 
would rest me -when will you be down, dear, and when 
can we get married?" 

Upon cross-examination Col. 'William Rand, who was 
conducting the case for the husband, asked the witness if 
she would be willing to write for the benefit of the referee. 
She readily complied with the suggestion and, after removing 
her glove and choosing pen and pencil to her liking, pro
ceeded to write fifteen or more phrases dictated to her by 
the cross-examiner, first with pen and then with pencil, 
and in a handwriting indistinguishable from that of the exhi
bits. These contained words selected from the disputed 
letters, offered as evidence, but framed in somewhat different 
contexts. Among them was this: 

"In the deep woods you and I are out of touch with the 
world." 

Without hesitation, first with pen and then with pencil, 
the witness wrote: 

"In the deep woods you and I are out of loUlch with the 
world." 

, 
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CHAPTER VI 

THE SEQUENCE OF CROSS-EXAMINATION 

~IUCH depends upon the sequence in which one conducts 
the cross-examination of a dishonest witness. You should 
never hazard the important question until you have laid 
the foundation for it in such a way that, when confronted 
with the fact, the witness can neither deny nor explain it. 
One often sees the most damaging documen tary evidence, 
in the form of letters or affidavits, fall absolutely flat as 
betrayers of falsehood, merely because of the unskilful way 
in which they are handled. If you have in your pos
session a letter written by the witness, in which he takes 
an opposite position on some part of the case to the one he 
has just sworn to, avoid the common error of showing the 
witness the letter for identification, and then reading it 
to him with the inquiry, "What have you to say to that?" 
During the reading of his letter the wi tness will be collecting 
his thoughts and getting ready his explanations in anticipa
tion of the question that is to follow, and the effect of the 
damaging letter will be lost. 

The correct method of using such a letter is to lead the 
witness quietly into repeating the statements he has made in 
his direct testimony, and which his letter contradicts. 
"I have you down as saying so and so; will you please repeat 
it? I am apt to read my notes to the jury, and I want to be 
accurate." The witness will repeat his statement. Then 
write it down and read it off to him. "Is that correct? Is 
there any doubt about it? For if you have any explanation 
or qualification to make, I think you owe it to us, i~ justice, . 
to make it before I leave the subject." The witness has 
none. He has stated the fact; there is nothing to qualify; 

" 
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the jury rather like his straightforwardness. Then let your 
whole manner toward him suddenly change, and spring 
the letter upon him. "Do you recognize your own hand
writing, sir? Lt:t me read you from your own letter, in 
which you say," and afterward "Now, what have you 
to say to that?" You will make your point in such fashion 
that the jury will not readily forget it. It is usually expe
dient, when you have once made your point, to drop it and go 
to something else, lest the wi tness wriggle au t of it. But 
when you have a witness under oath, who is orally contra
dicting a statement he has previously made, when not 
under oath, but in his own handwriting, you then have 
him fast on the hook, and there is no danger of his getting 
away; now is the time to press your advantage. Put his 
self-contradictions to him in as many forms as you can in
vent:-

"Which statement is true?" "Had you forgotten this 
letter when you gave your testimony to-day?" "Did 
you tell your counsel about it?" "Were you intending 
to deceive him?" "What was your object in trying to 
mislead the jury?" 1 

"Some men," said a London barrister who often saw 
Sir Charles Russell in action, "get in a bi t of the nail, 
and there they leave it hanging loosely about until the 
judge or some one else pulls it out. But when Russell 
got in a bit of the nail, he never stopped until he drove 
it home. No man ever pulled Ilwl nail out again." 

It not infrequently happens that the plaintiff and de
fendant are themselves the only witnesses to some oral 
agreement which becomes the subject of their litigation. 
Such cases often afford the most striking opportunities for 
cross-examination, where the advocate is armed with 
letters written by the party examined. 

1 In Chapter XIII (ill/ra) is given in detail the cross-examination of the witn~5s 
Pigott by Sir Charles Russell, which affords a itrikinl: ('x:llnple of the most eHcct· 
ive use that can be made of an incriminating letter. 

• 



THE SEQUENCE OF CROSS-EXAMINATION 107 

In a case of this kind that I conducted some years ago the 
plaintiff swore that the defendant, the late James B. Haggin, 
owed him over a quarter of a million dollars as the result of an 
oral agreement made between them in the presence of only 
one witness, who was dead at the time of the trial. 

The first two hours of my cross-examination of the plain
tiff were devoted to the effort to throw him off his guard. 
I exhibited to him, by my questions, an apparent want of 
appreciation of the case and of the surrounding circumstances, 
allowed him to score on me over and over again, until he was 
in the bes t of humor and was eviden tl y feeling very confiden t 
of himself, at least so far as any fear of me was concerned, 
but all the time he was making admissions and misleading 
statements of fact and even absolute fabrications which I 
knew would eventually be his undoing. I passed them all 
by as if they had aroused no suspicions in my mind whatso
ever, although I was in a state of intense secret exultation. 
Finally he became so absolutely certain of himself that I 
was able to encourage him to hand me out big chunks of 
perjured testimony which I knew would fairly engulf him 
later on. 

I had about a dozen of the plaintiff's letters which I was 
confident he had either forgotten having written or else felt 
assured were safe in a foreign country, and which I fel t equally 
sure he would repudiate as forgeries if he recalled their 
contents, or had the faintest idea that they were in my 
possession; and if he denied them, it would be difficult to 
prove their genuineness and consequently be impossible to 
use them. I had no admittedly genuine specimens of his 
handwriting. 

I was watching the clock all the time for the hour of ad
journment, ever keeping the witness pleased and even smil
ing over the seeming weakness of my cross-examination. 
Just at four o'clock, the hour for adjournment, and as he 
began actually to feel that quarter of a million dollars already 
won and in his pocket, I handed up to him a bundle of his 

, 
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letters, in a manner from which he might readily infer that 
they were of no consequence or at least as if I had not had 
time to read them, and asked him if he would "please 
iden tify his handwri ting before the court adjourned." 
He started to read the first one. Had he done so all would 
have been over, but I checked him by reminding him that 
it was four o'clock, and requested him to please not delay the 
adjournment by reading the letters, as all I wanted to know 
was if they were in his handwriting. In a moment or two 
he had identified them all and the court adjourned. 

The following day I cross-examined him throughout the 
entire day about these letters. They contradicted in a 
hundred different ways the assertions he had made so glibly 
the afternoon before, and at the end of the court session 
his lawyer, the late John B. Stanchfield, actually withdrew 
from the case and a verdict was directed against him by the 
court, although neither side had called any witnesses other 
than the plaintiff himself. 

It was one of those rare cases where the cross-examiner 
has the written proofs of a witness's perfidy, which become 
such deadly weapons in the hands of any experienced advo
cate. 

Sometimes, on the other hand, it is advisable to deal the 
witness a stinging blow with your first few questions; this, 
of course, assumes that you have the material with which 
to do it. The advantage of putting your best point forward 
at the very start is twofold. First, the jury have been listen
ing to his direct testimony and have been forming their 
own impressions of him, and when you rise to cross-ex
amine, they are keen for your first questions. If you" land 
one" in the first bout, it makes far more impression on the 
jury than if it came later on when their attention has begun 
to lag, and when it might only appear as a chance shot. 
The second, and perhaps more important, effect of scoring 
on the witness with the first group of questions is that it 
makes him afraid of you and less hostile in his subsequent 

• 
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answers, not knowing when you will trip him again and 
give him another fall. This will often enable you to obtain 
from him truthful answers on subjects about which you are 
not prepared to contradict him. 

I have seen the most determined witness completely 
lose his presence of mind after two or three well directed 
blows given at the very start of his cross-examination, 
and become as docile in the examiner's hands as if he 
were his own witness. This is the time to lead the witness 
back to his original story and give him the opportunity 
to tone it down or retint it, as it were; possibly even to switch 
him over until he finds himself supporting your side of the 
con troversy. 

This taming of a hostile wi tness, and forcing him to tell 
the truth against his will, is one of the triumphs of the cross
examiner's art. In a speech to the jury, Choate once said of 
such a witness, "I brand him a vagabond and a villain; they 
brought him to curse, and, behold, he hath blessed us alto-

h " get er. 
Some witnesses, under this style of examination, lose 

their tempers completely, and if the examiner only keeps 
his own and puts his questions rapidly enough, he will 
be sure to lead the wi tness in to such a web of con tradic
tions as entirely to discredit him with any fair minded 
jury. A witness, in anger, often forgets himself and speaks 
the truth. His passion benumbs his power to deceive. Still 
another sort of witness displays his temper on such occas:ons 
by becoming sullen, he begins by giving evasive answers, and 
ends by refusing to answer at all. He might as well go a 
little farther and admit his perjury at once, so far as the effect 
on the jury is concerned. 

\Vhen, however, you have not the material at hand 
with which to frighten the witness into correcting his per
jured narrative, and yet you have concluded that a cross
examination is necessary, as a general rule it is but a waste 
of time to put questions which will enable him to repeat his 
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original testimony in the sequence in which he first gave 
i t. You can accomplish nothing wi th him unless you aban
don the train of ideas he followed in giving his main story. 
Select the weakest points of his testimony and the attendant 
circumstances he would be least likely to prepare for. Do 

,not ask your questions in logical order, lest he invent con
veniently as he goes along; but dodge him about in his story 
and pin him down to precise answers on all the accidental 
circumstances indirectly associated wich his main narrative. 
As he begins to invent his answers, put your questions more 
rapidly, asking many unimportant ones to one important 
one, and all in the same voice. If he is not telling the truth, 
and answering from memory and associated ideas rather than 
from imagination, he will never be able to invent his answers 
as quickly as you can frame your questions, and at the 
same time correctly estimate the bearing his present answer 
may have upon those that have preceded it. If yoa have the 
requisite skill to pursue this method of questioning, you will 
be sure to land him in a maze of self-contradictions from 
which he will never be able to extricate himself. 

One of the most thankless, but at the same time effective, 
uses of the opportunity to cross-examine opposing witnesses 
-a method which requires the greatest self-restraint and 
patience is to content oneself with an apparently trifling 
admission from one witness, perhaps a further admiSSIon 
from the following witness, and thus gradually collect ma
terial which, when pieced into a mosiac, as it were, in the 
summing up, will surprise even your own client and compel 
a verdict in his favor. I have often employed this method 
myself, and have invariably had to meet at first the profound 
disappointment of my client, only to be congratulated by 
him at the finish of the case when he began to see the little 
bits of testimony gradually being fitted into one another 
in an unanswerable argument in his favor. 

A real estate broker was suing to recover his commission 
on an alleged contract for the sale of a piece of real estate. 
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The plaintiff claimed that the conversation between the 
parties comprising the purchase and sale had taken place on 
the 28th of December, the previous year, at the very prem
ises that were the subject of the sale. 

The janitress of the building took the witness stand and 
testified that on that day the plaintiff-broker, the defendant
owner and the proposed purchaser all appeared at the house 
at about noon. The owner directed her to show the proposed 
purchaser and the broker through the building. That gave 
her the opportunity to hear the conversation in question. 
But it took her away from her kitchen and therefore pre
vented her from preparing the noon day meal in time for 
her children, who were then about coming home from school. 
She remembered distinctly that when she came back from 
the trip through the building her two boys were home from 
school and complained that from the delay they would be 
late in returning. She, however, hurried through the prepa
rations, served them their meal, and got them off as soon as 
she could. Her elder son, a boy about twelve years of age, 
and a fine looking little chap, took the witness stand. He 
remembered the defendant and the plaintiff and the proposed 
purchaser being there. He recalled that his mother was 
delayed in coming down to serve them their meal, and he 
remembered that it got very late and that he was calling 
his mother's attention to the fact that he and his brother 
would be late at school. They ran all the way from home 
to the school, and when they got near the school there was 
one ryf the monitors in front of the school, ringing the bell, 
indicating that it was late. He rushed into his class room 
just at the last moment and was not late, but he remembered 
later that on his brother's report his brother was marked late 
for the afternoon session. 

The cross-examination was unimportant and trivial
practically a repetition of what he had said on direct. The 
younger brother was then called, and he corroborated his 
mother and his brother, and added the fact that he did get 



112 THE ART OF CROSS-EXAMINATION 

in late and was marked late. His cross-examination was 
negligible. 

The plaintiff and the proposed purchaser were then re
called by counsel and asked how it was that they fixed the 
date on which. these incidents had occurred. The plaintiff 
produced an entry in his diary, and by other circumstances 
fixed the date with absolute certainty. It could not have 
been on any other day. The proposed purchaser fixed it 
by entirely different circumstances, but he, too, was positive 
that it could not have been any other day. 

The elder of the two boys was then recalled to the wi tness 
box and asked whether he would mind explaining to the jury 
how it was that he went to school on the 28th of December, 
when every public school in the city happened to be closed 
between the 25th of December and the 1st of January, both 
days inclusive. He looked all around the room in a most 

I hopeless manner, said that he could not explain, and thus a 
perfect case was destroyed by an over-perfect story. 

Some witnesses, though unwilling to perjure themselves, 
are yet determined not to tell the wllole truth if they can help 
it, owing to some personal interest in, or relationship to, the 
party on whose behalf they are called to testify. If you are 
instructed that such a witness (generally a woman) is in 
possession of the fact you want and can help you if she chooses, 
it is your task to draw it out of her. This requires much 
patience and ingenuity. If you put the direct question to 
her at once, you will probably receive a "don't remember" 
answer, or she may even indulge her conscience in a mental 
reservation and pretend a willingness but inability to answer. 
You must approach the subject by slow stages. Begin with 
matters remotely connected with the important fact you are 
aiming at. She will relate these, not perhaps realizing on 
the spur of the moment exactly where they will lead her. 
Having admitted that much, you can lead her nearer and 
nearer by successive approaches to the gi'st of the matter, 
until you have her in such a dilemma that she must either 

• 
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tell you what she had intended to conceal or else openly 
commit perjury. When she leaves the witness chair, you 
can almost hear her whisper to her friends, "I never intended 
to tell it, but that man put me in such a position I simply 
had to tell or admit that I was lying." 

One very skilful method of handling a witness, particularly 
when he is not only intelligent but shifty, is not to disclose 
your" trump card" if you have one until you have so com
pletely committed the witness to the details of his story as to 
make it impossible to offer any plausible explanation of the 
damaging document with which you intend to destroy him. 

In a recent case brought by the Standard Oil Company 
of New Jersey, in the name of the original assignee, against 
the Texas Company, which was tried in our State Supreme 
Court before Mr. Justice McAvoy, the issues, involving 
many millions of dollars, were decided in favor of the nominal 

• 
plaintiff, George T. Rogers, largely because of an admission 
wrung from a co-defendant, Joseph H. Adams, while he was 
unaware of its importance. 

This vital admission enabled the plaintiff to demonstrate 
that a long forgotten document, innocent enough in itself, 
which had been delivered to Rogers by Adams many years 
before, to inform him what the invention was in which he 
was buying an interest, described the very same mechanical 
features that the Texas Company claimed belonged to it 
alone. 

The co-defendant Adams was an inventor of a valuable 
process for converting crude oil into gasoline, now in general 
use in the oil industry. Years before the suit, needing money 
for his early experiments, he transferred nearly half of his 
interest in the invention to Rogers for $5,000. At the time of 
the transfer, in 1907, fifteen years before the trial, Adams 
delivered to Rogers a sealed envelope supposed to contain a 
description of the invention, enjoining Rogers not to open the 
envelope until after his (Adams') death. 

These early experiments proved unsuccessful, but later 
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ones, dealing with the same general subject, resulted in the 
issuance of valuable patents and the acquisition of the entire 
invention by the Texas Company in 1919, to the complete 
exclusion of Rogers. 

At the trial the Texas Company claimed that the invention 
as finally patented was not the invention assigned in part 
to Rogers, because, in the early experiments financed by 
Rogers, the inventor employed a vacuum feature, while in 
the valuable patented process, pressure was used and not 
vacuum. Whether Rogers, and through him the Standard 
Oil Company, had any interest in the pressure patents was 
the main issue involved. 

I t appeared that Adams had also assigned an interest in 
the same invention to the firm of Cary & Robinson by a 
contract \vhich was subsequently cancelled. In this contract 
were references to a so-called "caveat", which mentioned 
h f " " t e use 0 pressure. 
The cross-examination of Adams by Herbert C. Smyth 

had proceeded for nearly three days, committing the witness 
to a detaiied narration of circumstances, during which time 
there had been no mention by the examiner of the apparently 
forgotten sealed document of 1907 until at the very close, 
when it was too late even to attempt to explain it away with 
any hope of plausibility: 

~. "Did you understand that Cary & Robinson, by their 
contract with you, were limited to the vacuum phase of 
your process?" 

A "NT " • J. o. 
~. "Did they have an interest in the pressure?" 
A. "They might have had an interest for a time while 

their con tract was in force." 
The Court: ft<,. "The same interest as in the vacuum 

process?" 
A, "They had an interest based upon the caveat which 

was in existence at that time, then filed in the early part of 
190 7. " 
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~. "That caveat \vas in respect to your possible internal 
heat and pressure process?" 

A. "It did not state either one or the other, but it did 
men tion both." 

~. " I t was in tended to refer to both processes?" 
A. "It was intended to refer to either one or the other." 
~. "Did you intend it that way?" 
A. "I drew the caveat. I mentioned that either was useful, 

'h " el t er vacuum or pressure. 
Mr. Smytlz: ffG. "Then it was based on the caveat that 

you made up your mind that this contract gave Cary & 
Robinson an interest in the pressure process as well as the 
vacuum process?" 

A. "I t covered both vacuum and pressure wi th relation 
to the use of the electric heater." 

The Court: ffG. "Was the agreement according to your 
understanding, giving them a right to the pressure process 
or an interest therein, because of what was described by 
you in the caveat?" 

A. "That would apparently be so, because that was the 
only thing." 

jl1r. Smyth: ffG. "I do not care about the because. Yes or 
no. " 

A. "That would apparently be so." 
(The agreement with Cary& Robinson was then produced.) 
ffG. "Do you wan t to read it?" 
A. "Yes, sir. (Reading) Yes, this is the agreement." 
(The agreement was then marked in evidence and attention 

was called to its reference to the caveat.) 
~. "Is this the caveat, which has been handed to me by 

your counsel, that is referred co?" 
A. "This is apparently a true copy of the caveat, if it is 

acknowledged by counsel." (Then some papers were produced 
written by the witness and filed in the Patent Office, which 
claimed the use of pressure as far back as 1907, the date of 
Adams' contract with the plaintiff.) 
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~. (( When you used the words in these papers' dating 
back to 19°7,' are you referring back to that caveat of Janu
ary, 1907?" 

A. "Presumably, since the caveat itself and the drawings 
attached were filed at that time." 

~. "I call your attention to the diagram which is attached 
to the caveat, and ask you, referring to defendants' exhibit 
F, which is labelled' Internal heat and pressure,' whether 
that is not the same machine?" 

A. "I t is the same general type of heater, the two draw
ings being somewhat similar." 

~. "But they are shown in the caveat, being drawing 
B-I16?" 

A. "Yes, they are substantially the same." 
~. "Now, .Mr. Adams, do you recollect that in your 

early negotiations with l' .. Ir. Rogers you gave him some papers 
tha t you seal ed? " 

A. " Yes, I believe I did." 
~. " Didn't you gi ve him a copy of the ca \'ea t ? " 
A "/ J' 11 ,.." • lIOll t recOllect at tillS IWlt'. 

~. "You have no recollection of what you gave him?" 
A. "I recollect I gave him some drawings and descriptions, 

but what they were I can't remember at this time." 
!!G. "Did not those drawings and descriptions refer to 

pressure as well as to vacuum?" 
A. "I could not say." 
!!l. "Are you willing that the Court should sec \\lh<1.t you 

h· ~" gave 1m. 
A. "I do not see why I should object." 
~. "Is this the envelope that you gave him?" 
A. "I t appears to be." 
~. "Is that your handwriting?" 
A ",T " . ~ es. 
~. "Will you remove the can ten ts and see if that is in 

your handwriting?" 
A. "Yes, sir, that is a drawing that I made." 
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.~. "Is not that the original drawing of the caveat?" 

.rI. "I t appears to be a transfer from the original Patent 
Office dra\,y·ing." 

.~. "Now look at the description that is contained in the 
envelope that you have just removed; is not that the original 
form of the caveat in your own handwriting?" 

,1. "This is my own handwri ting." 
!fl. "And is that what you gave iVlr. Rogers, that and the 

drawing, fifteen years ago when the contract was made 
with him?" 

A. "If this is the paper and the drawing that were in 
that envelope before it ,vas opened, then I \'.-auld say that. 
The envelope has been handed to me cut open with those 
papers wi thin it." 

'"' "1 h .. ~" .t. assure you tat It IS. 

/1. ." I do 110t doubt VOlt,. statement." .. -' 

.~. I can assure YOli that it is; that it was delivered to 
.Mr. Rogers' attorneys intact; that the seal was broken 
by his attorneys, and that it is in the same condition now as 

• • 
when it was del i vered. " 

Mr. Oeland: "Who authorized the opening of it?" 
Mr. Smyth: "The Majesty of the Law." 
Mr. Oeland: "Standard Oil, you mean. " 
~. "\Vill you look at this end and see if it is the 

caveat, and I also call your attention to the legend at 
the top, in your own handwriting, and ask you to read 
it? 

A. (Witness reading.) "CaVt'at, copy of original filed at 
IVas/lington Patent Office, January 2, 1907." 

1 t was the sllccessful use of this forgotten, fifteen year old 
written document, in l\IIr. Smyth's possession, which en
abled him, in a few well directed blows, to shatter the entire 
stronghold of the defense, in a trial lasting many weeks, 
and involving questions of ownership in an invention that 
has been variously valued between ten and forty million 
dollars. 
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An English lady once asked the Lord Chief Justice what 
was necessary in order to win a case in court. He replied: 
"First, you need a good case, then you need good evidence, 
then you need good wi tnesses, then you need a good judge, 
then you need a good jury, and then you need good luck." 

The celebrated case of Reich us. Cochran, which had been 
in the courts for thirty-two years and was only finally de
cided in favor of the defendant by the Court of Appeals a 
few months ago, affords a striking illustration, not only of 
the uncertainty of litigation, but of this good luck which 
is sometimes more important than skill on the part of the 

• cross-exammer. 
There had been three trials of this case and a dozen or 

more appeals to higher courts. The litigation concerned 
the old Cambridge Hotel at 33rd Street and Fifth Avenue, 
opposite the Waldorf Hotel. Reich had secured a long 
ground lease from the Astor Estate and wanted to rebuild 
the property. Cochran had been advancing him money for 
that purpose until the advances had aggregated several 
hundred thousand dollars. After numerous defaults on 
Reich's part, Cochran took over the lease and gave back 
to Reich a sub-lease for a term of vears with the rentals 

• 

so arranged that he (Cochran) would just about get back 
his money at the termination of the lease. 

Reich defaulted in the payment of the rent and was dis
possessed some time in 1902. Thereupon ensued a stream of 
litigation, beginning with an action by Reich, in which he 
claimed he was an illiterate Hungarian, unable to read or 
write English or any other language; that the assignment of 
the Astor lease to Cochran and the giving back of the sub
lease to him (Reich) were not absolute transfers, but were 
given as security for an usurious loan and that they v~'ere 
fraudulen t. 

The first trial was before Mr. Justice Giegerich, and the 
decision was in favor of Reich, whose long and intricate 
story of wrong-doing at the hands of Cochran was taken at 
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its face value by the presiding judge, who denounced Cochran 
in unmeasured terms. The case was taken to the Appellate 
Division, where the judgment was reversed upon technical 
grounds, but the Court again took occasion to excoriate 
Cochran in an opinion in which Reich's story was upheld. 

The next trial was before the late Justice Bischoff, and 
, 

again lasted for six weeks. The plain tiff Reich had given his 
direct story and recited his wrongs during three or four 
days' session of the Court, before being handed over for 
cross-examination to Mr. Samuel Untermyer, representing 
Cochran's executors, he having died. 

After two days' cross-examination, the presiding judge 
called Mr. Untermyer to the bench and warned him to con-

• 

elude his cross-examination, saying that it, in his judgment, 
had gone far enough, as Reich appeared to him to be telling' 
the truth. Mr. Untermyer persuaded the Court to bear 
with him for another day, upon his agreement to finish the 
examination if by that time he had not succeeded in proving 
to the Court that the witness was a keen, elever business man, 
and merely posing as ignorant and illiterate. 

Reich's entire story was predicated upon his claim of 
ignorance, illiteracy and want of understanding of the dozen 
or more documents that had been signed by him. He had 
also charged not only the defendant, Cochran, but the de
fendant's lawyers prominent members of the Bar with 
being parties to the conspiracy to defraud him of his right:;. 

Just at the close of the third day it occurred to Mr. Un
termyer to make one last leap in the dark, and he turned 
sharply upon the witness with the question, "Were you 
not a Rabbi in the old country?" to which the witness 

• 

unguardedly replied: "I dOll't remember." Rabbis in the old 
country, as everybody knows, were men of deep learning, ' 
and from that time on Mr. Untermyer had very easy saBing 
in his cross-examination, which lasted for about ten days 
and which succeeded in completely demolishing the plaintiff's 
storv. 

I , 

• 
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Mr. Untermyer had no foundation for the question other 
than the general appearance of the man, which suggested 
that he might have been a Rabbi at one time in his life, and 
if so must, of necessity, be a highly educated man. 

Judge Bischoff in deciding the case for Cochran denounced 
Reich and repudiated his entire story, and the Judge's 
findings went to the Court of Appeals, where the decision 
was unaminously affirmed. 

It is not an uncommon practice among the younger law
yers, who have read of the triumphs of their more experi
enced seniors, to try to imitate them in their own practice. 
This is praiseworthy enough, but the proper occasion is not 
always selected. 

The question: "Where were you on the 29th day of last 
October?" was put by one of these young advocates without 
the slightest motive on his part, but as a chance shot to see if 
he could develop something to his advantage embarrass-
ment, if nothing else. . 

Opposing Counsel. "I object to the question as imma
terial, and as evidently intended to bring in some collateral 
matter that has nothing to do with the issue in this case." 

By the Cottrt. "How can I determine that, until I hear 
the answer?" 

Crossing-examining Counsel. "Oh, very well, if my op
ponent wants to conceal the facts from the jury, I am willing 
to withdraw the question." 
. Witness, to tIle Court. "Your Honor, I am perfectly willing 

to anwer the question." 
By the Court. " You see, gentlemen, the wi tness himself 

is willing to answer, so I presume all objections are with
drawn. Now, Mr. 'Witness, you may answer the question 
and tell the jury where you were on the 29th of last October. " 

Witness, promptly. "I don't remember where I was, your 
Honor." 

• • 

In all your cross-examinations never lose control of 
the witness; confine his answers to the exact questions you 
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ask. He will try to dodge direct answers, or if forced to an
swer directly, will attempt to add a qualification or an ex
planation which will rob his answer of the benefit it might 
otherwise be to you. And lastly, most important of all, let me 
repeat the injunction to be ever on the alert for a good place to 
stop. Nothing can be more important than to close your ex
amination with a triumph. So many lawyers succeed in 
catching a witness in a serious contradiction; but, not satis
fied with this, go on asking questions, and taper off their ex
amination until the effect upon the jury of their former 
advan tage is lost altogether. "Stop wi th a victory" is 
one of the maxims of cross-examination. If you have 
done nothing more than to expose an attempt to deceive 
on the part of the witness, you have gone a long way to
ward discrediting him with your jury. Jurymen are 
apt to regard a witness as a whole either they believe 
him or they do not. If they distrust him, they are likely 
to disregard his testimony altogether, though much of 
it may have been true. The fact that remains uppermost 
in their minds is that he attempted to deceive them, or 
that he left the witness stand with a lie upon his lips, or 
after he had displayed his ignorance to such an extent that , 
the entire audience laughed at him. Thereafter his evidence 
is dismissed from the case so far as they are concerned . 

• 

Erskine once wasted a whole day in trying to expose 
to a jury the lack of mental balance of a witness, until a 
physician who was assisting him suggested that Erskine 
ask the witness whether he did not believe himself to be 
Jesus Christ. This question was put by Erskine very 
cautiously and with studied humility, accompanied by a 
request for forgiveness for the indecency of the question. 
The witness, who was at once taken unawares, amid breath
less silence and with great solemni ty exclaimed, "I am the 
Christ" . which soon ended the case. 



CHAPTER VII 

SILENT CROSS-EXAMINATION 

NOTHING could be more absurd or a greater waste of 
time than to cross-examine a witness who has testified to 
no material fact against you. And yet, strange as it may 
seem, the courts are full of young lawyers and alas! not 
only young ones who seem to feel it their duty to cross
examine every witness who is sworn. They seem afraid 
that their clients or the jury will suspect them of ignorance 
or inability to conduct a trial. It not infrequently happens 
that such unnecessary examinations result in the develop
ment of new theories of the case for the other side; and a 
witness who might have been disposed of as harmless by 
mere silence, develops into a formidable obstacle in the 
case. 

The infinite variety of types of witnesses one meets with 
in court makes it impossible to lay down any set rules 
applicable to all cases. One seldom comes in contact with a 
witness who is in all respects like anyone he has ever ex
amined before; it is this that constitutes the fascination 
of the art. The particular method you use in any given case 
depends upon the degree of importance you attach to the 
testimony given by the witness, even if it is false. It may 
be that you have on your own side so many witnesses 
who will contradict the testimony, that it is not worth while 
to hazard the risks you wiII necessarily run by undertaking 
an elaborate cross-examination. In such cases by far the 
better course is to keep your seat and ask no questions at all. 
Much depends also, as will be readily appreciated, upon the 
age and sex of the witness. In fact, it may be said that the 
truly great trial la~yer is he who, while knowing perfertlr 

• 
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well the established rules of his art, appreciates when they 
should be broken. If the witness happens to be a woman, 
and at the close of her testimony-in-chief it seems that she 
will be more than a match for the cross-examiner, it often 
works like a charm with the jury to practise upon her 
what may be styled the silent cross-examination. Rise 
suddenly, as if you intended to cross-examine. The witness 
will turn a determined face toward you, preparatory to 
demolishing you with her first answer. This is the signal 
for you to hesitate a moment. Look her over good-naturedly 
and as if you were in doubt whether it would be worth \vhile 
to question her and sit down. It can be done by a good 
actor in such a manner as to be equivalent to saying to the 
jury, "What's the use? she is only a woman." 

John Philpot Curran, known as the most popular advocate 
of his time, and second only to Erskine as a jury lawyer, 
once indulged himself in this silent mode of cross-examina
tion, hut made the mistake of speaking his thoughts aloud 
before he sat down. "There is no use asking you questions, 
for I see the villain in your face." "Do you, sir?" replied 
the witness with a smile. "I never knew before that my 
face was a looking-glass." 

Since the sale object of cross-examination is to break 
the force of the adverse testimony, it must be remembered 
that a futile attempt only strengthens the witness with the 
jury. It cannot be too often repeated, therefore, that saying 
nothing will frequently have a better result than hours of 
questioning. It is experience alone that can teach us which 
method to adopt. 

An amusing instance of this occurred in the trial of Al
phonse Stephani, indicted for the murder of Clinton G. 
Reynolds, a prominent lawyer in New York, who had had 
the management andt settlement of his father's estate. 
The defence was insanity; but the prisoner, though evidently 
suffering from the early stages of some serious brain disorder, 
was still not insane in the legal acceptation of the term. He 
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was convicted of murder in the second degree and sentenced 
to a life imprisonmen t. 

Stephani was defended by the late William F. Howe, 
who was certainly one of the most successful lawyers of 
his time in criminal cases. Howe was not a great lawyer, 
but the kind of witnesses ordinarily met with in such cases 
he often handled with a skill that was little short of posi-. , 
tlve gcnUls. 

Dr. Allan McLane Hamilton, the eminent alienist, had 
made a special study of Stephani's case, had visited him 
fOl' weeks at the Tombs Prison, and had prepared himself 
for a most exhaustive exposition of his mental condition. 
Dr. Hamilton had been retained by 1\'1r. Howe, and was 
to be put forward by the defence as their chief witness. 
Upon calling him to the wi tness chair, however, he did 
not question his witness so as to lay before the jury the 
exten t of his experience in men tal disorders and his famili
ari ty wi th all forms of insani ty, nor develop before them 
the doctor's peculiar opportunities for judging correctly 
of the prisoner's presen t condition. The wily advocate 
evidently looked upon District Attorney DeLancey Nicoll 
and myself who were opposed to him, as a couple of inex
perienced youngsters, who would cross-examine at great 
length and allow the witness to make every answer tell with 
double effect when elicited by the state's attorney. It has 
always been supposed that it was a preconceived plan of 
action between the learned doctor and the advocate. In 
accordance therewith, and upon the examination-in-chief, 
Mr. Howe contented himself with this single inquiry::-

"Dr. Hamilton, you have examined the prisoner at the 
Bar, have you not?" 

"I have, sir," replied Dr. Hamil ton. 
"Is he, in your opinion, sane or insane?" continued Mr. 

Howe. 
"Insane," said Dr. Hamilton. 
"You may cross-examine," thundered Howe, with one 
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of his characteristic gestures. There was a hurried consulta
tion between i\lr. Nicoll and his associates. 

"We have no questions," remarked Mr. Nicoll, quietly. 
"\Yhat!" exclaimed Howe, "not ask the famous Dr. 

Hamil ton a question? Well, I will," and turning to the 
witness began to ask him how close a study he had made 
of the prisoner's symptoms, etc.; when, upon our objection, 
Chief Justice Van Brunt directed the witness to leave the 
witness box, as his testimony was concluded, and ruled 
that inasmuch as the direct examination had been finished, 
and there had been no cross-examination, there was no course 
open to Mr. Howe but to call his next witness! 

Mr. Sergeant Ballantine in his autobiography, "Some 
Experiences of a Barrister's Life," gives an account of the 
trial for murder of a young woman of somewhat preposses
sing appearance, who was charged with poisoning her hus
band. "They were people in a humble class of life, and it 
was suggested that she had committed the act to obtain 
possession of money from a burial fund, and also that she was 
on terms of improper intimacy with a young man in the 
neighborhood. A minute quantity of arsenic was dis
covered in the body of the deceased, which in the defence 
I accounted for by the suggestion that poison had been 
used carelessly for the destruction of rats. :Mr. Baron Parke 
charged the jury not unfavorably to the prisoner, dwelling 
pointedly upon the small quantity of arsenic found in the 
body, and the jury without much hesitation acquitted her. 
Dr. Taylor, the professor of chemistry and an experienced 
witness, had proved the presence of arsenic, and, as I 
imagine, to the great disappointment of my solicitor, who 
desired a severe cross-examination, I did not ask him a single 
question. He was sitting on the bench and near the judge, 
who, after he had summed up and before the verdict was 
pronounced, remarked to him that he was surprised at the 
small amount of arsenic found; upon which Taylor said that 
if he had been asked the question, he should have proved 

, , 

• 
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that it indicated, under the circumstances detailed in evi
dence, that a very large quantIty had been taken. The 
professor had learned never to volunteer evidence, and the 
counsel for the prosecution had omitted to put the necessary 
question. l\Jt-. Baron Parke, having learned the circum
stance by accidental means, did not feel warranted in llsing 
the information, and I had my first lesson in the art of 'silent . . , " cross-exammatlOn. 

Another exceedingly interesting and useful lesson in 
the art of silent cross-examination wiII be found in the follow
ing story as told by Richard Harris, K. C., in the London 
Law Journal for 1901. 

"A long time ago, in the East End of London, lived a 
manufacturer of the name of Waring. He was in a large 
way of business, had his country house, where his family 
lived, and his town establishment. He was a man of great 
parochial eminence and respectability. 

"Among the many hands he employed was a girl of 
the name of Harriet Smith. She came from the country 
and had not qui te lost the bloom of rusticity when the 
respectable l\'ir. Waring fell in love with her. Had Harriet 
known he was married, in all probability she would have 
rejected his respectable attentions. He. induced her to 
marry him, but it was to be kept secret; her father was not to 
know of it until such time as suited Mr. Waring's circum
stances. 

"In the course of time there were two children; and then 
unfortunately came a crisis in Mr. Waring's affairs. He 
was bankrupt. The factory and warehouse were empty, and 
Harriet was deprived of her weekly allowance. 

"One day when 'Waring was in his warehouse, wondering, 
probably, what would be his next step, old Mr. Smith, the 
father of Harriet, called to know what had become of his 
daughter. 'That,' said Mr. Waring, 'is exactly what I 
should like to know.' She had left him, it seemed, for over a 
year, and, as he understood, was last seen in Paris. The old 
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man was puzzled, and informed Waring that he would 
find her out, dead or alive; and so went away. It was a 
strange thing, said the woman in whose house Mrs. Waring 
had apartments, that she should have gone away and never 
inquired about her children, especially as she was so fond of 
them. 

"She had gone nearly a year, and in a few days Mr. Waring 
was to surrender the premises to his landlord. There never 
was a man \vho took thing~ more easily than ~Ir. Waring; 
leaving his premises did not disturb him in the least, except 
that he had a couple of rather large parcels which he wanted 
to get away without anybody seeing him. It might be 
thought that he had been concealing some of his property if 
he were to be seen taking them away. 

"It happened that there had been a youth in his employ 
of the name of Davis James Davis a plain simple lad 
enough, and of kind obliging disposition. He had always 
liked his old master, and was himself a favorite. Since the 
bankruptcy he had been apprenticed to another firm in 
\-Vhitechapel, and one Saturday night as he was strolling 
along toward the :Minories to get a little fresh air, suddenly 
met his old master, who greeted him with his usual cordiality 
and asked him if he had an hour to spare, and, if so, would he 
oblige him by helping him to a cab with a couple of parcels 
which belonged to a commercial traveller and contained 
valuable samples? James consented willingly, and lighting 
each a cigar which Mr. Waring produced, they walked along, 
chatting about old times and old friends. When they got 
to the warehouse there were the two parcels, tied up in 
American cloth. 

'''Here they are,' said Mr. Waring, striking a light. 
'You take one, and I'll take the other; they're pretty 
heavy and you must be careful how you handle them, or 
some of the things might break.' 

"When they got to the curb of the pavement, Mr. Waring 
said, 'Stop here, and I'll fetch a four-wheeler.' 
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"While James was waiting, a strange curiosity to look 
into the parcels came over him; so strange that it was 
irresistible, and accordingly he undid the end of one of 
them. Imagine the youth's horror when he was confronted 
with a human head that had been chopped off at the 
shoulders! 

"'My hair stood on end,' said the witness, 'and my hat 
fell off.' But his presence of mind never forsook him. 
He covered the ghastly 'relic of mortality' up and stood 
like a statue, waiting Mr. Waring's return with his cab. 

" 'Jump in, James,' said he, after they had pu t the 'samples' 
on the top of the cab. But James was not in the humor 
to get into the cab. He preferred running behind. So 
he ran behind all along Whitechapel road, over London 
bridge, and away down Old Kent road, shouting to every 
policeman he saw to stop the cab, but no policeman took any 
notice of him except to laugh at him for a lunatic. The 
'force' does not disturb its serenity of mind for trifles. 

"By and by the cab drew up in a back street in front of 
an empty house, which turned out to be in the possession 
of Mr. Waring's brother; a hOllse built in a part of Old 
London with labyrinths of arches, vaults, and cellars in 
the occupation of rats and other vermin. 

" James came up, panting, just as his old master had 
taken his first packet of samples into the house. He had 
managed somehow or other to get a policeman to listen to 
him. 

"The policeman, when Mr. Waring was taking in the 
second parcel, boldly asked him what he'd got there. 

'''Nothing for you,' said Mr. Waring. 
'" I don't know about that,' replied the policeman; 'let's 

have a look.' 
"Here Mr. Waring lost his presence of mind, and offered 

the policeman, and another member of the force who had 
strolled up, a hundred pounds not to look at the parcels. 

"But the force was not to be tampered with. They 
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pushed Mr. Waring inside the house, and there discovered 
the ghastly contents of the huge bundles. The policemen's 
suspicions were now arollsed, and they proceeded to the 
police station, where the divisional surgeon pronounced the 
remains to be those of a young woman who had been dead 
for a considerable time and buried in chloride of lime. 

"Of course this was no proof of murder, and the charge 
of murder against Waring was not made until a considerable 
time after not until the old father had declared time after 
time that the remains were those of his daughter Harriet. 

"At length the treasury became so impressed with the 
old man's statement that the officials began to think it 
might be a case of murder after all, especially as there were 
two bullet-wounds at the back of the woman's head, and 
her throat had been cut. There was also some proof that -
she had been buried under the Roor of Mr. Waring's ware-
house, some hair being found in the grave, and a button or 
two from the young woman's jacket. 

"All these things tended to awaken the suspicion of the 
treasury officials. Of course there was a suggestion that it 
was a case of suicide, bu t the Lord Chief Justice disposed 
of that later on at the trial by asking how a woman could 
shoot herself twice in the back of the head, cut her throat, 
bury herself under the Roor, and nail the boards down over 
her grave. 

"Notwithstanding it was clear that no charge of murder 
could be proved without identification, the treasury boldly 
made a dash for the capital charge, in the hope that some
thing might tum up. And now, driven to their wits' end, 
old Mr. Smith was examined by one of the best advocates 
of the day, and this is what he made of him:-

" , You have seen the remains?' 
" 'Yes.' 
" 'Whose do you believe them to be?' 
.• 'My daughter's, to the best of my belief.' 
"'Why do you believe them to be your daughter's?' 

• 

• 
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" C By the height, the color of the hair, and the smallness 
of the foot and leg.' 

"That was all; and it was nothing. 
"But there must needs be cross-examination if you are 

to satisfy your client. So the defendant's advocate asks:
" C Is there anything else upon which your belief is founded? ' 
CCCNo, , hesitatingly answers the old man, turning his 

hat about as if there was some mystery about it. 
"There is breathless anxiety in the crowded court, for 

the witness seemed to be revolving something in his mind 
that he did not like to bring out. 

" 'Yes,' he said, after a dead silence of two or three min
utes. ' My daugh ter had a scar on her leg.' 

"There was sensation enough for the drop scene. lVlore 
cross-examination was necessary now to get rid of the busi
ness of the scar, and some reexamination, too. 

"The mark, it appeared, was caused by Harriet's having 
fallen into the fireplace when she was a girl. 

" 'Did you see the mark on the remains?' asked the pri
soner's counsel. 

"'No; I did not examine for it. I hadn't seen it for ten 
years.' 

"There was much penmanship on the part of the treasury, 
and as many interchanges of smiles between the officials 
as if the discovery had been due to their sagacity; and they 
went about saying, 'How about the scar? How will he get 
over the scar? What do you think of the scar?' Strange 
to say, the defendant's advisers thought it prudent to ask 
the magistrate to allow the doctors on both sides to examine 
the remains in order to ascertain whether there was a scar 
or not, and, stranger still, while giving his consent, the magis
trate thought it was very immaterial. 

"It proved to be so immaterial that when it was found on 
the leg, exactly as the old man and a sister had described it, 
the doctors cut it out and preserved it for production at the 
trial. 
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"After the discovery, of course the result of the trial was 
a foregone conclusion. 

"I t will be obvious to the sagacious reader that the blunder 
indicated was not the only one in the case. On the other side 
was one of equal gravity and more unpardonable, which 
needs no pointing out. Justice, baffled by want of tact on 
one side, was righted by an accident on the other." 

• 

• 
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CHAPTER VIII 

CROSS-EXAMINATION TO THE" FALLACIES OF TESTIMONY" 

IT is intended in this chapter to analyze some of the 
elements of human nature and human understanding 
that combine to conceal the truth about any given subject 
under investigation, where the witnesses are themselves 
honest and unconscious of any bias, or partisanship, or 
motive for erroneous statement. 

Rufus Choate once began one of his more abstruse 
arguments before Chief Justice Shaw in the following 
manner: "In coming in to the presence of your Honor 
I experience the same feelings as the Hindoo when he 
bows before his idol. I realize that you are ugly, but I 
feel tha t you are great!" . 

I am conscious of something of the same feeling as I 
embark upon the following discussion. I realize the subject 
is dry, but I feel that its importance to all serious students 
of advocacy is great. 

r- No one can frequent our courts of justice for any length 
'Of time without finding himself aghast at the daily spectacle 
presented by seemingly honest and intelligent men and 
women who array themselves upon opposite sides of a case 
and testify under oath to what appear to be absolutely 
contradictory statements of factJ 

It will be my endeavor in what follows to deal with this 
subject from its psychological point of view and to trace 
some of the causes of these unconscious mistakes of wit
nesses, so far as it is possible. The inquiry is most ger
mane to what has preceded, for unless the advocate com
prehends something of the sources of the fallacies of testi
mony, it surely would become a hopeless task for him to try 
to illuminate them by his cross-examinations. 

• 
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It ~as been aptly.said that ':~~,o~vl~d,g: is ~~!y. thC? i,!!- ' 
pressIOn of one s mInd an~ ... l1ot i~<FifL ii.s."d!, whIch may 

-prese"il'tTts-e1f1o-mari-y-lntnd"S-rn many different aspects." 
The unconsciolls sense impresliq?1§.~_~igh.t.l_S.Q9n_d~or"tollch
\VOttlci---he-th-e "'smne-'to "'ev~ry _ ,1.l~l.qV~]L.m ind; bu t once you 
awaken the mind "fo' 'cO'ilsEiOusness, then the original im
pression takes on all the color of motive, pas~ experience, 
and character of the individual mind that receives it. The 
sensation by itself will be always the same. The variance 
arises when ~~~" s,e1,l?'.l-"~ion is interpreted _by the individual 
and become(a perceptio;~"'bf his own mind.] 

When a nlan--on-a--not day looks at a running stream 
and sees the delicious coolness, he is really adding something 
of himself, which he acquired by his past experience, to the 
sense impression which his eye gives him. A different in
dividual might receive the impression of tepid insipidity 
instead of "delicious coolness," in accordance wi th his own 
past experiences. The material of sensation is acted on by 
the mind which clothes the sensation with the experiences 
of the individual. I ":Helmhol tz distinctly calls the perception 
of distance, for example, an unconscious inference, a 
I!!~chanically performed act of judgment."} 
\ The interpretation of a sensation is, therefore, the act 

ot the individual, and different individuals will naturally 
vary in their interpretations of the same sensation according 
to th~!r previous experiences and various men tal character
istics.J This process is most instantaneous, automatic, and 
unconscious. "The artist immediately sees details where 
to other eyes there is a vague or confused mass; the naturalist 
sees an animal where the ordinary eye only sees a form." ~ 
An adult sees an infinite variety of things that are meaning
less to the child. 

Likewise the same impression may be differently inter
preted by the same individual at different times, due in part 

t .. Illusions," Stilly (in part). 
2" Problems of lif~ and ~rilld," c. fl. I."wcs, p. 1G7. 
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to variations in his state oj a}tenti~!l at the moment, and in 
the degree of the mind's readiness to look at the impression 
in the required way. A timid man will more readily fall into 
the iIIusion of ghost-seeing than a cool-headed man, because 
he is less attentive to the actual impression of the moment. 

Every mind is attentive to what it sees or hears, more 
or less, according to circumstances. I t is in the region 
of hazy impressions that the imagination is wont to get in 
its most dangerous work. It often happens that, when 
the mind is either inactive, or is completely engrossed by 
some other subject of thought, the sensation may neither 
be perceived, nor interpreted, nor remembered, notwith
standing there may be evidence, derived from the respondent 
movements of the body, that it has been felt; as, for example, 
a person in a state of imperfect sleep may start at a loud 
sound, Oi' turn away from a bright light, being conscious 
of the sensation and acting automatically upon it, but form
ing no kind of appreciation of its source and no memory of its 
occurrence. 1 Such is the effect of sensation upon complete 
inattention. It thus appears that it is partly owing to this 
variation in i1Jtensity of attention that different individuals 
get such contradictory ideas of the same occurrence or 
conversation. When we add to this variance in the degree 
of attention, the variance, just explained, in the individual 
interpretation or coloring of the physical sensation, we 
have still further explanation of why men so often differ 
in what they think they have seen and heard. 

Desire often gives rise to still further faHacy. Desire 
prompts the will to fix the attention on a certain point, 
and this causes the emphasis of this particular point or 
proposition to the exclusion of others. The will has the 
power of keeping some considerations out of view, and 
thereby diminislles their force, while it fixes the attention 
upon others, and thereby increases their force. 

Sir John Romilly, in an opinion reported in 16 Beavan, 
I .. :\I"ntal Philosophy," CarpClltl'r (ill pan). 
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105, says " It must always be borne in mind how extremely 
prone persons are to believe what they wish. I t is a matter 
of frequent observation that persons dwelling for a long 
time on facts which they believed must have occurred, and 
trying to remember whether they did so or not, come at 
last to persuade themselves that they do actually recollect 
the occurrences of circumstances which at first they only 
begin by belietling must have happened~J What was originally 
the result of imagination becomes in time the result of recol
lection. Without imputing anything like wilful and corrupt 
perjury to witnesses of this description, they often in truth 
bona fide believe that they have heard and remembered 
conversations and observations which in truth never existed, 
but are the mere offspring of their imaginations." 

Still another most important factor and itself the source 
of an enormous number of" fallacies of testimony" is mem
ory. \Ye are accustomed to speak of memory as ifit consisted 
of an exact reproduction of past states of consciousness, yet 
experience is continually showing us that this reproduction 
is very often inexact, through the modifications-which the 
"trace" has undergone in the interval. Sometimes the trace 
has been partially obliterated; and what remains may serve 
to give a very erroneous (because imperfect) view of the 
occurrence. [If/Ilell it is one in whicll our OWIl jeelings are 
interested, we are extremely apt to lose sight oj what goes 
against tllem, so tllat tIle representatioll gi:;en by memory is 
altogetller one-sided. This is continually demonstrated by 
the entire dissimilarity of the accounts of the same occur
rence or conversation which is often given by two or more 
parties concerned in it, even when the matter is fresh in 
their minds, and they are honestly desirous of telling the 
truth. This diversity will usually become still more pro
nounced with the lapse of time, the trace becoming gradually 
but unconsciously modified by the habitual course of thought 
and feeling, so that when it is so acted upon after a length
ened interval as to bring lip a reminiscence of the original 
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occurrence, that reminiscence really represents, not the 
original occurrence, but the modified trace of it.' 

Mr. Sully says: "Just as when distant objects are 
seen mistily our imaginations come into play, leading us 
to fancy that we see something completely and distinctly, 
so when the images of memory become dim, our presen t 
imagination helps to restore them, putting a new patch 
into the old garment. If only there is some relic even of the 
past preserved, a bare suggestion of the way in which it 
may have happened will often suffice to produce the convic
tion that it actually did happen in this way. The suggestions 
that naturally arise in our minds at such times will bear the 
stamp of our present modes of experience and habits of 
thought. Hence, in trying to reconstruct the remote past 
we are constantly in danger of importing our present selves 
into our past selves." 

Senator George F. Hoar, in his recently published" Auto
biography of Seventy Years," says:-

"The recollections of the actors in important political 
transactions are doubtless of great historic value. But I 
ought to say frankly that my experience has taught me 
that the memory of men, even of good and true men, as 
to matters in which they have been personal actors, is 
frequen tly most dangerous and misleading. I could re
count many curious stories which have been told me by 
friends who have been writers of history and biography, 
of the contradictory statements they have received from 
the best men in regard to scenes in which they have been 
present. " 

Edgar James Swift, Professor of Psychology at Washing
ton University, in his volume, "Psychology and the Day's 
Work," first published in 1918, some ten years subsequent 
to the suggestions on the subject, so far as it relates to the 
testimony of witnesses, offered by me in a previous edition, 
has devoted many pages to a most interesting and instruc-

I Campl>~Jl's .. M~ntal Physiology" (in part). 
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tive discussion of this subject. It is a book with which 
every earnest student of cross~examination should be fam
iliar. 

Professor Swift relates some very interesting experiments 
in human observation that he has carried out with his 

sychology classes, from which he draws this conclusion: 
My experiments have proved to me that, in general, when 

-=-t·he average man reports events or conversations from mem~ 
ory and conscien tiollsly believes that he is telling the truth, 
about one~fourth of his statements are incorrect, and this 
tendency to false memory is the greater the longer the time 
s' ce the original experien<;:.e3 

arguier des Bancels, in his "L'Annee Psychologique," 
after reviewing various investigations of his own, expresses 
the opinion that in general about a tenth of the honest 
evidence given under oath is un true. Mademoiselle Borst 
from her individual investigations concludes that a twelfth 
part of testimony is false; whereas Stern puts a lower value 
yet upon i t. John Wigmore has wri tten a very popular 
article on the subject in the Illinois Law Revie\Vl 

.-' 

Professor Swift states that upon one occasion when the 
regular work of one of his classes was in progress the following 
scene, which had been carefully rehearsed, was suddenly 
enacted before the eyes of the students who were seated 
in a semi~circle: 

An altercation was heard in the corridor, then the door 
burst open and four students, two young men and two young 
women, dashed into the room. Miss R. immediately after 
entering dropped a brown paper package on the floor. This 
package contained a brick so that the occurrence might not 
be too inconspicuous. K. flourished a large yellow ban
ana as though it were a pistol, and all struggled across 
the room to the side opposi te the door where Professor 
Swift himself was seated among several members of the class. 
He stood up at once, protesting at the interruption, and 
as he arose he threw a small torpedo on the floor. H. fell 
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back crying, "I am shot," and v,,'as caught by i\Jiss R. 
All then hurried out through the open door, Miss T. pick
ing up the brown paper package which had been dropped 
near the door by Miss R. The entire scene occupied less 
than thirty seconds, and it was startling to the class, all 
of whom jumped up and crowded back against the wall, 
believing that it was a real riot. 

The twentY-nine students of the class were then told that 
• 

the scene had been "m ade to order" and were asked to wri te 
out in detail their memory and observation of what had 
occurred. 

Three of the actors were actual members of the class, and 
Miss R., al though not a member of the class, was a senior, 
prominent in college activities, and all of the class knew her. 

Of the twenty-nine "witnesses" to the transaction, only 
three remembered that four persons had entered the room, 
and al though no disguises were used, not a single person 
recognized all of the actors. l\hny described the occurrence 

h f " b" " d" S d . d as t at 0 a 1110 or crow. even stu ents recogl11ze 
three, eleven recognized two, seven recognized one, and four 
recognized no one; yet all the actors were persons they met 
every day. Surprising as these figures may seem to those who 
think that even under excitement they could recognize an 
acquaintance whom they had seen at least three times a 
week for eight months, the results are nevertheless too 
favorable to observation and memory, for recognition by 
elimination of those present played an important role. Eight 
"saw" persons who not only tuok no part in the performance, 
but were not even present. Of these eight one "saw" a 
former member of the class who had withdrawn about three 
months earlier; and a young woman who had never been 
in the class and was not presen twas "seen" by two. The 
descriptions of clothing were so general as to be worthless 
for purposes of identification, and if details were given they 
were generally found to be inaccurate. Only one witness 
spoke of the brown paper parcel. No one saw Miss T. pick 
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it up. Several students "saw" the flash of a pistol, and one 
young woman wrote that they were attempting to hold back 
a man with long black hair. This evidently referred to H., 
since the other young man, R, had light hair and followed 
H. in to the room. H's. hair, howe\'er, was short, and the 
description was that of a young I talian who fwd been a 
member of the class early in the year but who withdrew 
several mon ths before the cxperimcn t. Later this studen t 
in her deposition actually named that I talian as among 
the participants. / Fhe o/Jhe reports did Jlot contaill a 
single item oj tmtlz' or Jaft~...:. Three wi messes saw nothing 
except a confusion and a mob bursting in to the room. 
Six others \,,,'ere unable to testify to more than the identity of 
one of the participants. To these, all else was a blank. 

Profegsor Swift draws this conclusion from his experiment: 
" Idell tifica tion is always fundamen tal in criminal cases, and 
posi ti ve recogni tion by well in tended unin teres ted persons 
is commonly accepted unless the alibi is convincing. In 
our drama experimen t the observers were all well acquain ted 
with the participants, yet they were surprisingly incompetent 
as witnesses. Their minds were prepared, had the event 
involved a real crime, to recognize one against whom there 
might appear to be corroborati ve evidence. The" wi tnesses" 
proved to have had little definite knowledge of what actu
ally happened, and had a crime actually been committed, 
their testimony should have had slight value; yet it..,w'!]JiliJ 
flave been (lCfe ted beca,use th~y were, <'.y..e~witl1esses. Only a 
ew Identified actors, and in several instances tlle'se iden tifica
tions were so uncertain as to be readily t~nsferred to some 
one else under the influence of suggestion. "i 

In estimating the accuracy of memory, Professor Swift 
gives some very illuminating additional experiments that he 
made with his classes, showing through how many mouths 
a story must pass before it loses its identity altogether. 

A newspaper clipping was read to one member of the class, 
who in turn repeated it immediately to the next, and so on to 
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the end. As soon as each student had heard it and had reo 
peated it he immediately wrote it down. 1 t originally read: 

"Thomas McCarthy, who also used the names Burns and 
Hopkins, was arraigned yesterday on the charge of having 
conspired to forge and pass stolen money orders. His 
case was adjourned for a week. He was arrested on Monday 
night in a saloon. The Assistant District Attorney said 
yesterday that the score of money orders which the man 
was accused of passing at department stores were some of 
those stolen by yeggmen a month ago from the post office 
in St. Louis. The orders had been filled in for varying 
amounts, a number of which were more than $100.00. 

McCarthy was held in $10,000 bail." 
The, first paper, as quoted, shows how the story started 

down the line: 
"Thomas McCarthy, who formerly gave the names of Burr 

and Buss, was arrested for forgery. The trial will come in a 
week. He was arrested last IVlonday night in a corner saloon. 
He tried to pass checks formerly lIsed by Leighton in the 
department stores. Since none of the amounts were over 
$100.00, he was left out on $1,000 bail before the district 
attorney." 

Beginning with the second attempt at reproduction of the 
story, there were conditions and increasing omissions and 
additions with frequent changes in the aliases. The seventh 
report was so very reduced as to be worth quoting. It was 
as follows: 

"There was a man named McCarthy, who went by the 
name of Burney. He forged a check for $100.00 and was 
arres ted." 

No. I 1 lost the surname and changed the alias to Sussex. 
The story now becomes: 

"There was man named Thomas. He went by the name 
of Sussex. He forged a check for $100.00 and escaped." 

Here the story may be said to have lost all resemblance 
to that with which No.1 began. These students were in-
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terested in the experiment. There was rivalry to see who 
could remember most accurately. They concentrated their 
attention to the limit of their ability, yet the results were 
chiefly remarkable for their omissions and additions. 

From these experiments Professor Swift answers the 
following query: 

"First, what are the chances for a truthful narration of 
that which has been seen or heard? Clearly the chances of , 

even a reasonably accurate narration are small.l...We have 
found observation itself exceedingly defective and unreliable; 
and when to the inaccuracy of observation there is added the 
disturbing effect of reviewing them with the deflected in
fluence of conversation about the events and the excitement 
of the imagination) the testimony of witnesses becomes 
extreme~y undepend~b~e.-) Imaginat~on . reconstructs evi
dence with many omlSSl6n~ and substItutiOns, and the final 
outcome is likely to be so different from the original as to be 
almost unrecognizable. Expectation of an act may cause 
it to be seen and an intention to do something translates the 
thought into deed. Suggestion is always operative-e
suggestion of actions when one is an observer and suggestion 
from questions even of fact in conversation or when on the 
witness stand." 

In a previous chapter I drew attention to the discrepancies 
between the account of one of Abraham Lincoln's cross
examinations in the Armstrong case, and that given by the 
lawyer's associated with Lincoln at the trial, which is quite 
as illuminating as any of Professor Swift's experiments. 

Judge Edward Abbott Parry, in his remarkabl yen tertaining 
volume, "What the Judge Thought," recently published in 
England, has a delightful chapter on "Psychology of Per
jury." He says: "I trust that I have made it dear that the 
popular notion that Courts of Justice are constantly misled 
by wicked and abandoned perjurers and suborners conspiring 
to subvert the hands of Justice is a myth .... I am inclined, 
however, to hold the view that while the testimony given by 
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the average citizens in the courts is singularly free from the 
taint of pcrjury, ),et if, on tile otlll!}' Iwnd, )'Oll were to ask 
me wlu!tl1t'r, rifter a third oj a centllry's expaic'nte oj listt'JJ
ing to sworn testimony ill our courts, I was deeply impressed 
by the accuracy, reliability and tmtll oj the daily rOllnd oj 
evidence it /ws been my duty to consider, I sllould witll 
sincere regret be bound to admit tllat the answer was in tile 
lIagative. , .. I am glad to know myself, and I hope I have 
convinced my fellow citizens, that most of the errors of testi
mony are due to defective observations, false reminiscences, 
the deflecting influence of suggestion and the pleasure of the 
imagination. Very often, too, the wish to belieoe is a strong 
factor in bringing about false testimony. How many anxiolls 
citizens 'knew a friend' who had seen those splendid hordes 
of Russians passing through the country with the snow on 
their boots in midnight trains at the b~ginning of the war! 
I t would be harsh to call such legends perjuries. 

"When mankind understands more fully and scientifically 
the real causes of error'in human testimony, which the pro
fessors have only in recent years begun to study scientifically, 
we shall be able to set abou t amending our ways and checking 
our bias and imagination and shunning the perils of undue 

. " suggestion. "-
Profcssor Hugo :MUnsterberg, for many years Professor 

of Psychology at Harvard University, published a few years 
ago his book on this subject entitled "On the Witness 
Stand." I think I may fairly claim to have introduced this 
book to the local profession in a course of lectures delivered 
at the Columbia Law School, but my partner, Herbert C. 
Smyth, was the first New York lawyer to make practical 
use of its theories in one of his cases and thereby completely 
break down damaging testimony of a witness, -of whose 
honesty of purpose there could be no question. 

It was in a case tried some years ago before Mr. Justice 
Erlanger of our State Supreme Court. The suit was brought 
by the widow to recover a large sum in damages from Macy 

• ., 
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& Co., owners of a well known department store in New York, 
on account of the death of Professor John T. McNulty. 

The plaintiff's intestate, a professor of philosophy in the 
College of the City of i'{ew York, met his death by falling 
through an open passenger elevator shaft at one of the upper 
floors of the building. The claim on behalf of the widow was 
that, as Professor McNulty approached the elevator, walk
ing along the corridor on the sixth floor and intending to enter 
it, the waiting elevator suddenly shot up, before the barri
cading door was closed, and the professor, stepping into the 
unguarded shaft, was precipitated to the bottom. 

On the other hand, the elevator operator, Macy & Co.'s 
only witness, insisted that Professor McNulty was not 
entering the elevated car at all, but, on the contrary, had 
ridden in the car up to the floor in question, that it was custom
ary to stop the car at each landing, and that just as he, the opera
tor, was starting it again and closing the collapsible door, 
the professor, suddenly realizing that he wished to get off, 
pushed back the partly closed door, stepped out, lost his 
balance and fell backwards into the shaft. 

The case, therefore, directly turned on whether Professor 
McNulty fell while attempting to enter the car or while 
leaving it. If the former, l\Iacy & Co. were liable for their 
employee's negligence; if the latter, it was the deceased's 
own fault. 

The plaintiff called a Dr. Allison as her principal and only 
eye witness to the accident. He testified on direct examina
tion that Professor McNulty walked past him on the sixth 
floor corridor toward the elevator shaft which was open, 
and he saw him disappear there, and heard the fall of his 
body. 

Dr. Allison had originally told his version of the occurrenl:e 
two days after the accident at the coroner's inquest, when 
he was asked by the lawyer for the deceased's family the 
following leading questions (there being no representative 
of Macy & Co. presen t) : 
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ff!... "As you were walking along this corridor on the sixth 
floor, you saw a man's form, which afterwards turned out to 
be Prof. McNulty, passing you going toward the elevator 
shaft?" 

A. "Yes, sir." 
.~. "And you saw this man disappear after he reached the 

h f ", s. a t r 
A " ".,. ." n. .les, sIr . 

. ~. "The entrance to the shaft was open at that time?" 
A ",,. ." n. .les, sIr . 

. ~. "And you then heard the sound of the body striking 
the bottom?" 

A "Y ." n. es, sIr. 
It was these obviously leading questions which prompted 

Mr. Smyth to pursue the following line of cross-examina-
• tlOn: 
.~. "Dr. Allison, you were examined at the coroner's 

inquest about this accident, were you not?" 
A "'-' ." n. .l es, sIr . 

. ~. "That was only two days after Professor McNulty was 
killed, was it not?" 

A. "I believe so." 
.~. "Your testimony then and now are substantially the 

same, is that not so?" 
/1. "That is true, of course." 
.~. "Was that the first time you had ever related the 

occurrence? " 
A. "Y ." es, sIr. 
ff!... "You have quite a large medical practice, have )'uU 

not?" 
A. "Fairly so, I believe." 
ff!... "Do you have many nervous and mental cases come 

under your notice and care?" 
A. "Oh, yes; every physician does." 
.~. ('Has that led you to take any particular interest in 

psychology, generally?" 
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/1. "Well, that is a subject which has always been of . " great Interest to me. 
~. "Then you have read considerably about it?" 
/1. "Yes, a great deal." 
~. "I suppose, of course, then, you must be familiar wi th 

Professor l\Itinsterberg's recent book, 'On the Witness 
Stand; which has created so much comment?" 

L1 "'~ • d d" a.. ~ es, m ee . 
~. "Do you remember the stress he laid on the power 

of suggestion, and the illusions of memory; and can you recall 
some of the curious examples he gave of these phenomena?" 

/1. "Yes; if you will call my attention to thf''''. 1 am sure 
I will." 

~. "For instance (reading from the book): 'r. . '\e midst 
of a scholarly meeting, the doors open, a clo\\;l in highly 
colored costume rushes in in mad excitement, and a negro with 
a revolver in hand follows him. They both shout wild phrases; 
then one falls to the ground, the other jumps on him; then a 
shot, and suddenly both are out of the room. The whole 
affair, which was prearranged, took not more than twenty 
seconds. The scholars are asked immediately to write down a 
report of what they saw. Out of forty reports there were only 

. six which did not contain 'positive wrong s'tatements, only 
four noticed that the negro had nothing on his head; the 
others gave him a derby, or a high hat and so on; different 
colors and styles of clothing were invented for him, some 
said he had a coat on, others that he was in his shirt sleeves; 
and it was determined that a majority of the observers had 
omitted or falsified about half of the processes which oc
curred completely in their field of vision.' Do you remember 
that example of the frailty of memory?" 

A. "Yes, sir, I remember it well." 
~. "Then do you remember this one (still referring to the 

book): C A picture of a room in a farm house was shown to a 
class of picked students; then each was asked questions as to 
what he had seen. "Did you see where the stove was located?" 
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Fifty-nine out of one hundred replied and gave the stove a 
definite place. "Did you see the farmer's wife winding 
the clock?" Thirty of the class described the clock, and 
so on. There was nei ther stove nor clock shown in the 
picture: (To the witness) YOll remember that,. do you 
not? " 

A. "Yes, that was one of his examples, which quite 
forcibly impressed me." 

~. "I am going to burden you with the relation of one 
more incident from MUnsterberg's book, and then I am going 
to ask you if you can see the relation of these cases to the one 
at bar. Do you remember this further example from 
'On the Witness ~tand' (turning to another portion of the 
book): 'A negro was being tried for murder committed on a 
highway at night. A disinterested witness, who claimed 
to have seen the whole occurrence, was asked these suggestive . . . , 
questIons on cross-exammatlon: 

~. "Did you see by the moonlight, the kind of trousers 
and coat the prisoner was wearing at the time?" 

.11. "Yes, I am sure they were brown or at least Jark." 
'" As a matter of fact there was no moonlight; and all 

the other witnesses who had testified earlier said that the 
prisoner's attire consisted of blue trousers, white shirt and 
no coat.' (To the witness.) Do you remember this example 
of the remarkable power of suggestion, recorded by Prof. 
Miinsterberg?" . 

A "Y . I d " n. es, Slr, o. 

~. "Do you appreciate, Dr. Allison, that you are yourself 
easily subject to the power of suggestion?" 

A "N . I d t " 0.. 0, Slr, 0 no . 
~. "Well, let us see. I now call your attention to your 

testimony given two days after the tragedy at the coroner's 
inquest which I will now read to you (counsel reads his 
testimony as quoted above). You recognize, do you not, 
that these questions, which for the first time brought out 
from you that you actually saw Prof. McNulty going toward 
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the e:evator, were exactly of the kind classed as suggestive, 
and exemplified in 'On the Witness Stand?'" 

,d. "That may be, but what olit? Do YOl.l mean to imply 
that I am testifying falsely?" 

fl. "Not intentionally, no; but that you are what is known 
as a suggestible witness." 

A "I:> 't'" n. rove 1 • 

fl. "Very well. Would it surprise you to know that of the 
three instances I apparently read from MUnsterberg's 
book, and all of \vhich you said you remembered p-:dectly, 
only the first one was actuaJly in the book, the second was 
only half true, and the third was an entire fabrication of my 
own? Here, take the book, and see for your~df (handing 
volume to witness). 

/I. (Hesitating, and his color rising.) "Mr. Smyth, I am 
afraid you are making a fool of me." 

!i!.,. "Not more so than anyone of us are liable to be 
honestly mistaken; but now let me ask you, doctor, (and I 
would not put this question if I were not convinced of your 
fair-mindedness), in view of your answers, and looking back, 
and in the light of your scientific knowledge, can you really 
say you actually saw Prof. McNulty approaching the elevator 
shaft, or even saw him at all before the instant of his body 
disappearing down the shaft?" 

A. (After much hesitation.) "I am afraid I cannot." 
The witness with flushed countenance then hurriedly left 

the stand. The main prop to the plaintiff's case was gone, 
resulting in the jury finding a verdict in favor of Macy 

..;.IS 0 VI0US Y t e prOV111ce 0 t e cross-exam mer to 
detect the nature of any foreign element which may ha:ve 
been imported into a witness's memory of an event or trans
action to which he testifies, and if possible to discover the 
source of the error; whether the memory has been warped by 
desire or imagination, or whether the error was one of original 
perception, and if so, whence it arose, whether from lack of 
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attention or from wrong association of previous personal 
experknc~~ :J 

Not oniy does our idea of the past become inexact by the 
mere decay and disappearance of essential features; it be
comes positively incorrect through the gradual incorpontion 
of elements that do not properly belong to .ie. Sometimes 
it is easy to see how these extraneous ideas become imported 
into our mental representation of a past event. Suppose, 
for example} that a man has lost a valuable scarfpin. His 
wife suggests that a particular servant, ''v' hose reputation 
does not stand too high, has stolen it. When he afterwards 
recalls the loss, the chances are that he will confuse the fact 
with the conjecture attached to it, and say he remembers that 
this particular servant did steal the pin. Thus the past 
activity of imagination serves to corrupt and partially 
falsify recollections that have a genuine basis of fact. l 

A very striking instance of the effect of ilabit on the mem
ory, especially in relation to events happening in moments 
of intense excitement, was afforded by the trial of a man by 
the name of Twichell, who was justly convicted in Philadel
phia some years ago, although by erroneous testimony. In 
order to obtain possession of some of his wife's property 
which she always wore concealed in her clothing, Twichell, 
in great need of funds, murdered hi& wife by hitting1her on 
the head wi th a slug shot. He then took her body to the yard 
of the house in which they were living, bent a poker, and 
covered it with his wife's blood, so that it would be accepted 
as the instrument that inflicted the blow, and having un
bolted the gate leading to the street, left it ajar, and went to 
bed. In the morning, when the servant arose, she stumbled 
over the dead body of her mistress, and in great terror 
she rushed through the gate into the street, and summoned 
the police. The servant had always been in the habit of 
unbolting this gate the first thing each morning, and she 
swore on the trial that she had done the same thing upon the 

1" III 0 " (j Co ) IISIOIIS. P :!,+ I II part 0 
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morning of the murder. There was no other way the ilOuse 
could have been entered from without excepting through 
this gate. The servant's testimony was, therefore, conclu
sive that the murder had been committed by some one from 
withi1: the house, and Twichell was the only other person 
in the house. 

After the conviction Twichell confessed his guilt to his 
lawyer and explained to him how careful he had been 10 

pull back the bolt and learN tIle gate ajar for the very purpose 
of diverting suspicion from himself. The servan t in her 
excitement had failed to notice both that the bolt was drawn 
and that the gate wa~ open, and in recalling the circumstlmce 
later she had allowed her usual daily experience and habit 
of pulling back the bolt to become incOl'porated into her 
recollection of this particular morning. I t was this piece 
of fallacious testimony that really convicted the prisoner. 

As the day of the execution drew near, Twichell com
plained to the prison authorities that the print in the prison 
Bible was too fine for him to read, and requested that his 
friend, a druggist, be allowed to supply him with a Bible 
in larger type. This friend saturated some of the pages of 
the Bible with corrosive sublimate. Twichell rolled these 
pages up into balls, ~!l1d, with the aid of water, swallowed 
them. Death was alm)st instantaneous. 

Boswell, in his "Life of Dr. Johnson," 1 has related the 
particulars of his first meeting with Dr. Johnson, whom he 
had been long very desirous of seeing and conversing with. 
At last they accidentally met at the house of a Mr. Davies. 

Mr. Arthur Murphy, in his" Essay on the Life and Genius 
of Dr. Johnson," likewise gives a description of Boswell's 
first meeting with Johnson. Concerning Mr. Murphy's 
account of the matter, Mr. Boswell says: "Mr. Murphy ha~ 
given an account of my first meeting with Dr. Johnson 
considerably different from my own, and I am persuaded, 
without any consciousness of error, his memory at the end 

·'"1" (j vo. II., p. I 5. 
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of near thirty years has undoubtedly deceived him, and he 
supposes himself to have been present at a scen~ which he 
has probably heal d inaccurately described by others. In my 
own notes, taken on tlze very day in wllicll I am confident I 
marked every tIling material tlzat passed, no mention is made of 
this gen t1eman; and I am sure that I should not have omitted 
one so well-knnvn in the Ii terary world. I t may easily be 
imagined that this, my first interview with Dr. Johnson, 
with all its circumstances, made a strong impression on 
my mind and would be registered with peculiar attention." 

A wri ter in the !f(Juzrterly Review,2 speaking of this same 
occurrence, says: "An erroneous ,'.ccount of Boswell's 
first introduction to Dr. Johnson was published by Arthur 
Murphy, wlzu asserted tlzat Ize witnessed it. Boswell's appeal 
to his own strong recollection of so memorable an occasion 
and to the narrative he entered in his Journal at the time 
show that Murphy's account was (Iuite inaccurate, and that 
he was 110t present at the scene. This, Murphy did not Jater 
venture to contradict. As Boswell suggested, he had doubt
less heard the circumstances repeated till at the end of thirty 
years he had come to fancy th4tt he was an actor in them. His 
good faith was unquestionable, and that he should have been 
so deluded is a memorable example of the fallibility of testi
mony and of the extreme difficulty of arriving at the truth." 

Everyone appreciates how human is the tendency to en
larg~ upon a story, especially if we ourselves have partici
pated in the events and are called upon to testify to them in 
open court. Professor James, in his "Principle£OfPsychology," 
says: "The most frequent source of false memory is the ac
counts we give to others of our experiences. Such acts we 
almost always make more simple a.nd more interesting than 
the truth. We quote what we should have said or done rather 
than what we really said or did; and in the first telling we 
may be fully aware of the distinction, but ere long, the 
fiction expels the reali ty from memory and reigns in its stead 

" QIII/flnly Rnif:". vol. riii .• II. ~q2. 
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alone. We think of what we wish had happened, of possible 
interpretation of acts, and soon we are unable to distinguish 
between thing~ that actually happened and our own thoughts 
ab')ut what might have occurred. Our wishes, hopes, and 
sometimes fears are the controlling factor." 

Professor Swi ft main tainG that the undetected vague
ness of memory details of wi tnesses furnishes a fertile soil 
for the growth of imaginary pictures. With a dim outline 
in mind, he claims there is always a strong tendency to 
fill in the ou~line, usually with what is in one's own mind; 
and he suggests as an illustration that you ask any group 
of persons to indicate the kind l)f a figure six which is 
upon their watch dial. They will be found to divide between 
VI and 6. A few whose "memory" is more accurate 
than the others, recalling that the figures take their line 
of direction from the center of the dial, will write the 
figures upside down. All, except those to whose at:.·!fition 
the peculiarity has already been called, will "remember" 
seeing the figure. Yet, in watches with a hand denoting 
t~e seconds, there is no six . 

. - Perhaps the most subtle and prolific of all of the" fallacies 
o testimony" arises out of unconsciolls partisanship. I t is 
rare that one comes across a witness in court-"\\1 0 is so 
candid and fair that he will testify as fully and favorably 
for the one side as the other. 

It is extraordinary to mark this tendency we all have, 
when once we are identified with a "side" or cause, to 

accept all its demands as our own. To put on the uniform 
makes the policeman or soldier, even when himself corrupt, 
a guardian of kw and order. 
r Witnesses in court are almost always favorable to the 
"party who calls them, and this feeling :nduces them to 
conceal some facts and to color others which might, in their 
opinion, be injurious to the side for which they give their 
testimony;) This partis<J.nship in the witness hl)x is most 
fatal to fair evidence; and when we add to the partisanship 
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of the witness the similar leaning of the lawyer who is 
conducting the examination, it is easy to produce evicience 
that varies very widely from the exact truth~ This is often 
done by overzealous practitioners by putting 'leading ques
tions or by incorporating two questions into one, the second 
a simple one, misleading the wi tness in to a "yes" for both, 
and thus creating an entirely false impression. 

What is it in the human make-up which invu·iably 
leads men to take sides when they come into court? In 
the first place, wi tnesses usually feel more or less {Qmp'li:.. . 

_t!!..t!.!!ted bJ_!~.e...f.Q1JJjA~!~~~ that is placed in them by the party 
callingthem to prove a certain state of facts, and it is human 
nature to try to prove worthy of this confidence. This 
feeling is unconscious on the part of the witness and usually 
is not a strong enough motive to lead to actual perjury in its 
full extent, but it serves as a sufficient reason why the witness. 
will almost unconsciously dilute or color the evidence to suit 
a particular purpose and perhaps add only a bit here, or 
suppress one there, bu t this bi t will make all the difference 
in the meaning. 

Many men in the witness box feel and enjoy a . . sens.e 
.if-.power to direct the verdict toward the one side or the other, 
and cannot resist the temptation to indulge it and to be 
thought a "fine witness" for their side. I say their side; 
the side for which they testify always becomes their side 
the moment they take the witness chair, and they instinc
tively desire to see that side win, although they may be 
entirely devoid of any other interest in the case whatsoever. 

It is a characteristic of the human race to be intensely 
interested in the success of some one party to a contest, 
whether it be a war, a boat race, a ball game, or a lawsuit. 
This desire to win seldom fails to color the testimony of a 
witness and to create fallacies and inferences dictated by the 
witness's feelings, rather than by his intellect or the dis
passionate powers of observation. 

Many witnesses take the stand with no well defined motive 

\ 

, 
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regarding what they are going to testify to, but upon dis
covering that they are being led into statements unfavorable 
to the side on which they are called, experience a sudden 
dread of being considered disloyal, or "going back on" 
the party who selected them, and immediately become 
unconscious partisans and allow this feeling to color or warp 
their testimony. 

There is still another class of persons who would not 
become witnesses for either side unless they felt that some 
wrong or injustice had been done to one of the parties, and 
thus to become a witness for the injured party seems to them 
to be a vindication of the right. Such witnesses allow their 
feelings to become enlisted in what they believe to be the 
cause of righteousness, and this in turn enlists their sympathy 
and feelings and prompts them to color their testimony as 
in the case of those influenced by the other motives already 
spoken of. 

One sees, perhaps, the most marked instances of partisan
ship in admiralty cases which arise ou t of a collision between 
two ships. Almost invariably all the crew on one ship will 
testify in unison against the opposing crew, and, what is 
more significant, such passengers as happen to be on either 
ship will almost invariably be found corroborating the stories 
of their respective crews. 

I t is the same, in a lesser degree, in an ordinary personal in
jury case against a surface railway. Upon the happening of an 
accident the casual passengers on board a street car are very 
apt to side with the employees in charge of the car, whereas 
the injured plaintiff and whatever friends or relatives happen I 
to be with him at the time will invariably be found upon the I 

witness stand testifying against the railway company. 
The ordinary peronal injury or "accident cases," which, 

owing to the congested traffic in our ci ty streets some years 
ago, constituted about fifty per cent of the cases tried 
in the fourteen or more parts of Our local Supreme Court, 
afford the most ordinary illustrations of auto-suggestion, 
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or what is sometimes termed "attorney-suggestion!' The 
New York City Railroad Company alone at one time had 
some four to five thousand of these cases on the calendar 
each year. It was amazing to hear how accurately the 
various witnesses remembered the minute details of occur
rences of two or three years previous, giving the location 
and speed of colliding vehicles, the actions and relative 
positions and distances apart of the objects and persons, 
with assumed photographic accuracy. One soon formed 
the habit of leading these adverse witnesses along gently 
in their story until, quite unawares, they were led to admit 
that it was a "loud crash that first attracted their attention 
and made them take notice." Obviously everything that had 
preceded this moment was the result of someone's suggestion 
and not of the witness's personal observation. I have myself 
destroyed scores of wi tnesses by this simple method. 

It is difficult to point out the methods that should be 
employed by the cross-examiner in order to expose to a 
jury the particular source of the fallacy that has warped 
the judgment, choked the conscience, or blinded the in
telligence of any particular witness. It must necessarily 
all depend upon the circumstances arising in each particular 
case. All I have attempted to do is to draw attention to the 
usual sources of these fallacies, and I must perforce leave it to 
the ingenuity of the trial lawyer to work out his own solution 
when the emergency arises. This he certainly would never be 
able to do successfully, unless he had given careful thought 

· and study to this branch of his professional equipment. 
The subject is a great one, and rarely, if ever, discussed 

: by law writers, who usually pass it by with the bare suggestion 
· that it is a topic worthy of deep investigation upon the proper 
· occasion. I trust that my few ,~l!.Sges_ti.ons may s~rve as a 
stimulus to sOJliepliilosophic .legaLmind_ta.....el.a.b~rate. and , 

"-elucidate .. the- reasons·-fortlie existence of this aw" in the 
huiiiaJi""mechaiiism~"which""app~"a;sto' be "the' ;hiet~t~·~·biing 

" blocJt"in. ?\lr_~~~!.~~ :·to.~~~r!!i~-:at'"truth-in-courts-orjijSfice=::--:::' .. .. " 00_ ... _. _ _ _____ ,.. ..... 
'-"-•• ",' • • .-. "<" . , 
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CHAPTER IX 

CROSS-EXAMINATION TO PROBABILITIES PERSONALITY OF 

THE EXAMINER, ETC. 

IN deliverin CT ne of his celebrated judgments Lord 
, Mansfield said: " As mathematical and absolute certainty 

is seldom to be attained in human affairs, reason and public 
utility require that judges and all mankind in forming their 
opinion of the truth of facts should be regulated by the 
superior number of probabilities on the one side or the othe~:"l 

Theoretically the goal we all strive for in litigation is. 
e prabable trutlW I t is therefore in this effort to develop the 

probabilities, in any given case, that a trial lawyer is called 
upon for the exercise of the most active imagination and 
profound knowledge of men and things. _ 
. It requires but little experience in court to arrive at the 

conclusion that the great majority of cases are composed 
of a few principal facts surrounded by a host of minor ones; 
and that the strength of either side of a case depends not so 
much upon the direct testimony relating to these principal 
facts alone, but, as one writer very tersely puts it, "upon the 
support given them by the probabilities created by establish
ing and developing the relation of the minor facts in the case." 

, 
One of the latest causeg of any importance, tried in our 

New York courts this year, afforded an excellent illustration 
of the relative importance of the main facts in a case to 
the multitudinous little things which surrounded any given 
issue, and which when carefully gathered together and skil
fully grouped, create the probabilities of a case: The suit 
was upon an oral agreemen t for' the purchase and sale of a 
large block of mining stock with an alleged guaranty against 
loss. The plaintiff and defehdant were both gentlemen hold-

• 
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ing promincn t posi tions in the business world and of un
questioned integrity and veracity. The only issue in the case 
was the simple question, as to which one was correct in his 
memory of a conversation that had occurred five years before. 
The plaintiff swore there was an agreement by the defendant 
to repurchase the stock from him, at the price paid, at plain
tiff's. option. The defendant swore no such conversation 
ever took place. Where was the truth? The direct yea and 
nay of this proposition occupied about five minutes of the 
court's time. The surrounding circumstances, the countless 
straws pointing to the probabilities on the one side or 
th.e other, occupied three full days, and no time was wasted. 

In almost every trial there are circumstances which at 
first may appear light, valueless, even disconnected, but which, 
if skilfully handled, become united together and at last form 
wedges which drive conviction into the mind. This is obvi
ously the business of the cross-examiner, although it is true 
that the examination of one's own witnesses, as well, often 
plays an important part in the development of probabilities. 

All men stamp as probable or improbable that which 
they themselves would, or would not, have said or done 
under similar circumstances. "As in water face answereth 

. to face, so the heart of man to man." 1 Things inconsistent 
with human knowledge and experience are properly rated 
as improbable. I t was Aristotle who first said, "Probability 
is never detected bearing false testimony." 

Apart from experience in human affairs and the resultant 
knowledge of men, it is industry and diligent preparation 
for the trial which will enable an advocate to handle the 
circumstances surrounding the main facts in a case with the 
greatest effect upon a judge or jury. 

One who has thought intently upon a subject which he 
is going to develop later on in court, and has sought dili
gently for "straws" to enable him to discover the true 
solution of a controversy, will, when the occasion arises 

I Proverbs xxvii. 19. 
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upon the trial, catch and apply facts which a less thoughtful 
person would pass by almost unnoticed. Careful study of 
his case before he comes in to court will usuall y open to an 
advocate avenues for successful cross-examination to the 
probabilities of a story, which will turn out to be his main 
arguments for a successful verdict in his favor. 

"It is acute knowledge of human nature, thorough 
preliminary survey of the question and of the in terests in
volved, and keen imagination which enable the questioner 
to see all the possibilities of a case. It is a cautious good 
judgment that prevents him from assuming that to be true 
which he only imagines may be true, and professional self
restraint that enables him to pass by all opportunities which 
may give a witness a chance for successful fencing." 1 

In the search for the probable it is often wise to use ques
tions that serve for little more than a suggestion of the 
desired point. Sir James Scarlett used to allow the jurors 
and even the judges to discO\'er for themselves the best 
parts of his case. It flattered their vanity. Scarlett went 
upon the theory, he tells us in the fragments of his auta
biography which were written before his death, that what- \' 
ever strikes the mind of a juror as the result of his own :--, 
observation and discovery makes always the strongest' 
impression upon him, and the juror holds on to his own 
discovery with the greatest tenacity and often, possibly, to 
the exclusion of everv other fact in the case . 

• 
This search for probabilities, however, is a hazardous 

occupation for the inexperienced. There is very great 
danger of bringing out some incidental circumstance that 
serves only to confirm or corroborate the statements of a 
witness made before the cross-examination began. Thus 
one not only stumbles upon a new circumstance in favor 
of his opponent, but the fact that it came to light during 
the cross-examination instead of in the direct multiplies its 
importance in the eyes of a jury; for it has often been said, 

I Austin Abbott, in Thr Daily Rrgisur, December, 1886. 
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and it is a well recognized fact, that accidental testimony 
always makes a greater impression on a juror's mind than 
that deliberately and designedly given, 

Another danger in this hazardous method of cross-examina
tion is the development of such a mass of material that 
the minds of the jurors become choked and unable to follow 
intelligently, If one cannot make his points stand out clearly 
during his cross-examination, he had better keep his seat, 
It used to be said of Law, a famous English barrister~ that 
"he wielded a huge two-handed sword to extract a fly from 

'd' b " a Spi er s we . 
At the end of a long ,but unsuccessful cross-examination of 

an apposing party, the kind we have been discussing, an inex
perienced trial lawyer once remarked rather testily, "\-Vell, 
Mr. \Vhittemore, you have contrived to manage your case 
pretty well." "Thank you, counselor," replied the witness, 
with a twinkle in his eye, "perhaps I might return the com
pliment if I were not testifying under oath." 

It so frequently happens that a lawyer who has made 
a failure of his cross-examination accentuates that failure 
by a careless side remark, instead of a dignified retreat, that 
I cannot refrain from relating another anecdote, in this con
nection, to illustrate the danger of these side remarks; for 
I am of the opinion that there is no surer way to avoid such 
occurrences than to have ever present in one's mind the 
mistakes of othets. 

One of the most distinguished practitioners in the criminal 
courts of the city of Philadelphia was prosecuting a case 
for the government. His witnesses had been subjected to a 
vehement cross-examination by the counsel for the prisoner, 
but with little effect upon the jury. Counsel for the prisoner 
resumed his seat quietly, recognizing his failure, but con
tent to wait for another opportunity. After the testimony 
for the state had closed, the prosecuting attorney arose and 
foolishly remarked, "Now, Mr. Ingraham, I give you fair 
warning, after the way you have treated my witnesses, I 
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intend to handle your witnesses without glove~." "That is 
more than anyone would care to do with yours, my friend," 
replied Mr. Ingraham; and the dirt seemed, somehow, to 
stick to the state witnesses throughout the trial. 

An excellent example of effective cross-examination to the 
circumstances surrounding the main question in a case is 
found in Bigelow's" Bench and Bar." The issue was the 
forgery of a will; the proponen t was a man of high respect
ability and good social standing, who had an indirect interest 
to a large amount, if the will, as offered, were allowed to be 
probated. Samuel Warren, the author of "Ten Thousand 
a Year," conducted the cross-exam ina tion. 

IVan"en (placing llis thumb over the seal and holding up 
the will). "T understand you to say you saw the testator 
sign this instrument?" 

TI?' "I d'd " yy ztness. 1 • 

Warren. tI And did you sign it at his request, as sub-
scri bing wi tness ? " 

Witness. "I did." 
lVarren. ""Vas it sealed with red or black wax?" 
Witness. "With red wax." 
Warren. "Did you see him seal it wi th red wax?" 
fVitness. "I did." 
Warren. "Where was the testator when he signed and 

sealed this will?" 
Witness. 
Warren. 
Witness. 
lFarren. 
Witness. 
Wan·en. 
Witness. 
Warren. 
Witness. 
Warren. 
Witness. 

"In his bed." 
"Pray, how long a piece of red wax did he use?" 
I, Abou t three inches long." 
"And who gave the testator this piece of wax?" 
"I did." 

"Where did you get it?" 
"From the drawer of his desk." 
"How did he melt that piece of wax?" 
""Vi th a candle." 
"Where did the candle come from?" 
"I got it out of a cupboard in the room." 
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IFarren. "How long should you say the canci:e was?" 
Witness. "Perhaps four or five inches long." 
Warren. "Do you remember who lit the candle?" 
Witness. "I Ii tit.." 
,r(.rren. "What did you light it with?" 
Wl'iness. "\Vhy, with a match." 
IPari·en. "Where did you get the match?" 
Witness. "On the man tel shelf in the room." 
Here Mr. Warren paused, and fixing his eye upon the 

witness, he again held up the will, his thumb still resting 
upon the seal, and said in a solemn, measured tone: 

Warren. "Now, sir, upon your solemn oath, you saw 
the testator sign this will he signed it in his bed at 
his request you signed it as a subscribing witness you 
saw him seal it it was with red wax he sealed it a piece 
of wax abou t three inches long he Ii t the wax wi th a piece 
of candle which you procured from a cupboard you lit 
the candle with a match which you found on a mantel
shelf?" 

IPitness. 
Wan·en. 

did?" 

"I did." 
"0 . I h nee more, slr'-upon your so emn oat, you 

Witness. "I did." 
Warren. "My lord, you will obserue this will is sealed 

with a wafer!" 
In "Irish Wit and Humor" there is given an illustration 

of the dexterity of Daniel O'Connell in bringing about his 
client's acquittal by a very simple ruse of cross-examination. 
O'Connell was employed in defending a prisoner who was 
tried for a murder committed in the vicinity of Cork. The 
principal witness swore strongly against the prisoner. One 
corroborative circumstance was that the prisoner's hat was 
found near the place where the murder was committed. 
The witness swore positively that the hat produced was 
the one found, and that it belonged to the prisoner, whose 
first name was James. 
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O'Connell. "By virtue of your oath, are you positive 
that this is the same hat?" 

/f?itness. "1 am." 
O'Connell. "Did you examine it carefully before you 

swore in your information that it was the property of the 
. ~" prlsoner. 
Witness. "I did." 
O'Connell (taking up the hat and examining the inside 

carefully), "Now let me see J-A-l\I-E-S do you mean 
those letters were in the hat when YOil found it?" 

/f?itness. "I do." 
O'Connell. "Did vou see them there?" 

• 
T.7.

7
• "I d'd " n/ ztness. 1 • 

O'Connell. "And you are sure this is the same hat?" 
Witness. "I am sure." 
O'Connell (holding up the hat to the Bench). "Now 

my lord, I submit this is an end of this case. There is no 
name whatever inscribed in this hat!" 

Akin to the effect produced upon a jury by the prob
abilities in a case is the personal conviction of the law
yer who is conducting it. A man who genuinely and thor
oughly believes in his own case will make others agree with 
him, often though he may be in the wrong. 

Rl1fus Choate once said, "I care not how hard the case 
is it may bristle with difficulties if lJeel I am on the right 
side, that case I win." 

It is this personal consciousness of right that has a strong 
moral and mental effect upon one's hearers. In no way can 
a lawyer more readily communicate to the minds of the jury 
his personal belief in his case than in his method and manner 
of developing, throughout his examinations, the probability 
or improbability of the tale which is being unfolded to them. 
In fact, it is only through his examination of the witnesses 
and general conduct of the trial, and his own personal 
deportment, that a lawyer is justified in impressing upon the 
jury his individual belief regarding the issues in the case. 
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The expression in words of a lawyer's opinion is not only 
considered unprofessional, but produces an entirely different 
effect upon a juror from the influence which springs from 
earnestness and a profound conviction of the righteousness 
of the cause advocated. 

\Vriting upon this branch of the subject, Senator Hoar 
says:l "It is not a lawyer's duty or his right to express his 
individual opinion. On him the responsibility of the decision 
does not rest. He not only has no right to accompany the 
statement of his argument with any assertion as to his 
individual belief, but I think the most experienced observers 
will agree that such expressions, if habitual, tend to diminish 
and not to increase the just influence of the lawyer .... 
There never was a weightier advocate before New England 
juries than Daniel Webster. Yet it is on record that he 
always carefully abstained from any positiveness of assertion. 
He introduced his weightiest arguments with such phrases 
as, 'It will be for the jury to consider,' (It may, perhaps, 
be worth thinking of, gentlemen,' or some equivalent phrase, 
by which he kept scrupulously off the gmund which belonged 
to the tribunal he was addressing." 

However, an advocate is justified in arousing in the minds 
of a jury all the enthusiasm which he feels about the case 
himself. If he feels he is in the right, he can show it in a 
hundred different ways which cannot rail to have their 
effect upon hi., hearers. It was Gladstone's profound serious
ness that most impressed itself upon everything that he 
sa!d. He always made the impression upon his hearers that 
the matter he was discur.'iing was that upon which the 
foundations of heaven and earth rested. Rufus Choate's 
I;eart was always in the court house. "No gambler ever 
hankered for the feverish delight of the gaming table as 
Choate did for the absorbing game, half chance, half skill, 
where twelve human dice must all turn up together one way, 
or there is no victory .... It was a curious sight to see on 

1 .. Autobiography of Seventy Years, Hoar." 
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a jury twelve hard headed and intelligent countrymen
farmers, town officers, trustees, men chosen by their neigh
bors to transact their important affairs after an argument 
by some clear headed lawyer for the defence about some 
apparently not very doubtful transaction, who had brought 
them all to his way of thinking, and had warned them against 
the wiles of the charmer, when Choate rose to reply for the 
plaintiff to see their look of confidence and disdain
'You needn't try your wiles upon me.' The shoulder turned 
a little against the speaker the averted eye and then the 
change; first, the changed posture of the body; the slight 
opening of the mouth; then the look, first, of curiosity, and 
then of doubt, then of respect; the surrender of the eye to the 
eye of the great advocate; then the spell, the charm, the 
great enchantment till at last, jury and audience were 
all swept away, and followed the conqueror captive in 
his triumphal march." I 

Sir James Scarlett, England's greatest verdict getter, 
always .had an appearance of confidence in himself and 
his cause which begot a feeling of confidence in all who 
listened to him. He used to "wind himself into a case 
like a great serpent." He always had about him "a happy 
mixture of sparkling in telligence and good nature, which 
told amazingly with juries." A writer in the Britannia 
gives tile following graphic description of Scarlett's appear
ance in court: "A spectator unacquainted with the courts 
might have supposed that anybody rather than the portly, 
full faced, florid man, who was taking his ease on the com
fortable cushions of the fron trow, was the counsel engaged 
in the cause. Or if he saw him rise and cross-examine a 
witness, he would be apt to think him certainly too indolent 
to attend properly to his business, so cool, indifferent, and 
apparently unconcerned was the way in which the facts 
which his questions elicited were left to their fate, as though 
it were of no consequence whether they were attended 

'm •. 
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to or not. Ten to one wi th him that the plaintiff's counsel 
would get the verdict, so clear seemed the case and so slight 
the opposition. But in the course of time the defendant's 
turn would come; and then the large-headed, ruddy-faced, 
easy-going advocate would rise slowly' from his seat, not 
qui te upright, but resting on his left hand placed upon the 
bar, and turning sideway~ to the jury to commence the 
defence of his clien t. Still the same unpretending nonchalant 
air was continued; it almost seemed too great an exertion to 
speak; the chin of thr..t ample face rested upon the still 
more ample chest as though the motion of the lips alone 
would be enough for all that might have to be said. So 
much for the first impression. A few moments' reflection 
sufficed to dispel the idea that indolence had anything to do 
with the previous quiescence of the speaker. Now it 
became clear that all the while he seemed to have been taking 
his ease bodily, he had beer. using his powers of observation 
and his understanding. That keen gray eye had not stolen 
glanct!s at the jury, nor at the witnesses either, for nothing. 
Nor had those abandoned facts, drawn out in cross-examina
tion, been unfruitful seeds or cast in barren places. Low as 
the tone of voice was, it was clear and distinct. It was not a 
mere organ of sound, but a medium of communication 
between the mind of the advocate and the minds of the 
jury. Sir James Scarlett did not attempt, like Denman 
or Brougham, to carry the feelings of a jury by storm 
before a torrent of invective or of eloquence; nor was 
there any obvious sophistry, such as occupied too large 
a space in the speeches of Campbell 0'.' Wilde; it was with 
facts admitted, omitted or slurred O'ler, as best suited his 
purpose and with inferences made obvious in spite of 
prepossessions created by the other side, tha(this remarkable 
advocate achieved his triumphs." 

Personal magnetism is, perhaps, the most important 
of all the attributes of a good trial lawyer. Those who 
possess it never flllly realize it themselves and oniy partially, 
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perhaps, when under the influence of a large audience. 
There is nothing like an audience as a stimulan t to every 
faculty. The cross-examiner's questions seem to become 
'1italized with his knowledge of the topic of inquiry and his 
own shrewd discernment of the situation of the witness and 
the relation which the witness's interest and feelings bear to 
the topic. His force becomes almost irresistible, but it is 
a force in questions, a force arollsed in the mind of the wi tness, 
not in the voice of the questione!". He seems to be able to 
concentrate all the attention of his hearers upon the vital 
poin ts in the case; he imparts weight and solidi ty to all he 
touches; he unc0nsciously elevates the merits of his case; 
he comes almost intuitively to perceive the elements of truth 
or falsehood in the face itself of the narrative, without 
any regard to tht> narrator, and new and undreamed-of 
avenues of attacking the testimony seem to spring into 
being almost with the force of inspiration. 

Such is the life and such the expe.riences of the trial lawyer. 
But I cannot leave this branch of the subject without voicing 
one sentiment in behalf of the witness, as distinguished from 
the lawyer, by quoting the following amusing lamentation, 
which has found its way into public print:-

"Of all unfortunate people in this world, none are more 
entitled to sympathy and commiseration than those whom 
circumstances oblige to appear upon the witness stand in 
court. You are called to the stand and place your hand 
upon a copy of the Scriptures in sheepskin binding, with a 
cross on the one side and none on the other, to accommo
date either variety of the Christian fai tho You are then 
arraigned before two legal gentlemen, one of whom smiles at 
you blandly because you are on his side, the other eying 
you savagely for the opposite reason. The gentleman 
who smiles, proceeds to pump you of all you know; and 
having squeezed all he wants out of you, hands you over 
to the other, who proceeds to show you that you are entirely 
mistaken in all your supposition; that you never saw any-
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thing you have sworn to; that you never saw the defendant 
in your life; in short, that you have committed direct perjury. 
He wants to know if you have ever been in state prison, and 
takes your denial with the air of a man who thinks you 
ought to have been there, asking all the questions over 
again in different ways; and tells you with an awe inspiring 
severity, to be very careful what you say. He wants to know 
if he understood you to say so and so, and also wants to 
know whether you meant something else. Having bullied 
and scared you out of your wits, and convicted you in the 
eye of the jury of prevarication, he lets you go. By and by 
everybody you have fallen out with is put on the stand to 
swear that you are the biggest scoundrel they ever knew, 
and not to be believed under oath. Then the opposing 
counsel, in summing up, paints your moral photograph 
to the jury as a character fit to be handed down to time as the 
type of infamy as a man who has conspired against in
nocence and virtue, and stands convicted of the attempt. 
The judge in his charge tells the jury if they believe your 
testimony, etc., indicating that there is even a judicial 
doubt of your veracity; and you go home to your wife and 
family, neighbors and acquaintances, a suspected man all 
because of your accidental presence on an unfortunate . , " occasIOn. 



CHAPTER X 

CROSS-EXAMINATION TO CREDIT, AND ITS ABUSES 

THE preceding chapters have been devoted to the legiti
mate uses of cross-exCl.mination the development of truth 
and exposure of fraud. 

Cross-examination as to credit has also its legitimate 
use to accomplish the same end; but this powerful weapon 
for good has almost equal possibilities for evil. It is proposed 
in the present chapter to demonstrate that cross-examina
tion as to credit should be exercised with great care and cau
tion, and also to discuss some of the abuses of cross-examina
tion by attorneys, under the guise and plea of cross-examina
tion as to credi t. 

Questions which throw no light upon the real issues in 
the case, nor upon the integrity or credit of the witness under 
examination, bu't which expose misdeeds, perhaps long since 
repented of and lived down, are often put for the sole purpose 
of causing humiliation and disgrace. Such inquiries into 
private life, private affairs, or domestic infelicities, perhaps 
involving innocent persons who have nothing to do with the 
particular litigation and who have no opportunity for ex
planation nor means of redress, form no legitimate part of the 
cross-examiner's art. The lawyer who allows himself to 
become the mouthpiece of the spite or revenge of his client 
may inflict untold suffering and unwarranted torture. Such' 
questions may be within the legal rights of counsel in certain 
instances, but the lawyer who allows himself to be led astray 
by his zeal or by the solicitations of his client, at his elbow, 
ready to make any sacrifice to humiliate his adversary, 
thereby debauches his profession and surrenders his self
respect, for WHich an occasional verdict, won from an impres
sionable jury by such methods, is a poor recompense. 

, 



• 

168 THE ART OF CROSS-EXAMINATION 

To warrant an investigation into matters irrelevant to 
the main issues in the case, and calculated to disgrace 
the witness or prejudice him in the eyes of the jury, they 
must at least be such as tend to impeach his general moral 
character and his credibility as a witness. There can be no 
sanction for questions which tend simply to degrade the 
witness personally, and which can have no possible bearing 
upon his veraci ty. 

In all that has preceded we have gone upon the pre
sumption that the cross-examiner's art would be used to 
further his client's cause by all fair and legitimate means, 
not by misrepresentation, insinuation, or by knowingly 
putting a witness in a false light before a jury. These 
methods doubtless slicceed at times, but he who practises 
them acquires the reputation, with astounding rapidity, 
of being "smart," and finds himself discredited not only 
with the court, but in some almost unaccountable way 
with the very juries before whom he appears. Let him 
once get the reputation of being "unfair" among the hab
itues of the court house, and his usefulness to clients as a 
trial lawyer is gone forever. Honesty is the best policy 
quite as much with the advocate as in any other walk of 
life. 

Counsel may have in his possession material for injuring 
the witness, but the propriety of using it oftet! becomes 
a serious question even in cases where its use is otherwise 
perfectly legitimate. An outrage to the feelings of a witness 
may be quickly resented by a jury, and sympathy take the 
place of disgust. Then, too, one has to reckon wi th the judge, 
and the indignation of a strong judge is not wisely provoked. 
Nothing could be more unprofessional than for counsel to 
ask questions which disgrace not only the witness, but a 
host of innocent persons, for the mere reason that the client 
wishes them to be asked. 

There could be no better example of the folly of yielding 
to a client's hatred or desire for revenge than the outcome 
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of the famous case in which Mrs. Edwin Forrest was granted 
a divorce against her husband, the distinguished tragedian. 
Mrs. Forrest, a lady of culture and refinement, demanded 
her divorce upon the ground of adultery, and her husband 
had made counter charges against her. At the trial, in I85!, 
Charles O'Connor, counsel for Mrs. Forrest, called as his first 
witness the husband himself, and asked him concerning his 
infideli ties in connection wi th a certain actress. John Van 
Buren, who appeared for Edwin Forrest, objected to the 
question on the ground that it required his client to testify 
to matters that might incriminate him. The question was 
not allowed, and the husband left the witness stand. After 
calling a few unimportant wi tnesses, O'Connor rested the 
case for plaintiff without having elicited any tangible proof 
against the husband. Had a motion to take the case from 
the jury been made at this time, it would of necessity have 
been granted, and the wife's suit would have failed. It is 
said that when l\fr. Van Buren was about to make such a 
motion and end the case, Mr. Forrest directed him to proceed 
with th~ testimony for the defence, and develop the nauseat
ing evidence he had accumulated against his wife. Van 
Buren yielded to his client's wishes, and for days and 
weeks continued to call witness after witness to the disgusting 
details of Mrs. Forrest's alleged debauchery. The case 
attracted great public attention and was widely reported 
by the newspapers. The public, as so often happens, took 
the opposi te view of the evidence from the one the husband 
had anticipated. Its very revolting character aroused uni
versal sympathy on the wife's behalf. l\lr. O'Connor soon 
found himself flooded with offers of evidence, anonymous and 
otherwise, against the husband, and when Van Buren finally 
closed his attack upon the wife, O'Connor was enabled, in 
rebuttal, to bring such an avalanche of convincing testi
mony against the defendant that the jury promptly exon
erated Mrs. Forrest and granted her the divorce. At the 
end of the first day's trial the case could have been decided 



170 THE ART OF CROSS-EXAMINATION 

in favor of the husband, had a simple motion to that effect 
been made; but, yielding to his client's hatred of his wife, 
and after a hard fought tl'ial of thirty-three days, Van 
Buren found both himself and his client ignominiously 
defeated. This error of Van Buren's was widely com
mented on by the profession at the time. He had but 
lately resigned his office at Albany as attorney general, and 
up to the time of this trial had acquired no little prestige 
in his practice in the city of New York, which, however, he 
never seemed to regain after his fatal blunder in the Forrest 
divorce case. l 

An instructive example of the use of cross-examination 
solely for the purpose of minimizing the damages in a case is 
to be found in one of De Lancey Nicoll's cross-examinations 
where a well known impresario, and owner of opera houses, 
had brought an action for libel against one of our morning 
newspapers, demanding two hundred and fifty thousand 
dollars. The article, which was the subject of the suit, and 
which appeared on the front page, was as follows: 

"My opinion of you is that you are the sort of man who 
would steal his mother's bones from the grave and sell them 
to buy flowers for a harlot." 

The plaintiff testified in his own behalf. On cross
examination by Mr. Nicoll it developed that the plaintiff 
had written the editor who had composed the article an 
offensive note almost as violent as the one sued upon; 
that while manager of a trade journal he, himself, had been 
sued for libel, where the verdict was four thousand five hun
red dollars against him; and that he was put upon the jail 
limits for failure to pay the judgment. It also appeared 
that he had been convicted of assault upon the opposing 
lawyer, a most respectable member of the bar; that he had 
been twice bankrupt; that his sister had recovered a judgment 
against him for money borrowed; and that his wife had been 
persuaded to help him in his business affairs and had been 

1 "Extraordinary Cases," H. L. Clinton. 
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driven into bankruptcy on his account. During seven of the 
twenty years of his married life he kept a mistress, and even 
occupied, with her, on many occasions, a box in his own 
opera house directly over his wife's box. He also wrote her 
impassioned letters, and allowed her to use his wife's horses 
and carriages. The object of the cross-examiner was, of 
course, to show that the reputation of such a man could not be 
injured by anything a newspaper might say about him. The 
jury agreed with counsel that one thousand dollars out of 
the two hundred and fifty sued for was balm enough for his 
injured feelings. 

In actions for defamation, such as the one just described, 
it is always legitimate to attack the character of the plain
tiff, whether or not he becomes a witness in his own behalf. 
The question in such cases is one of sound tactics rather 
than of professional ethics. The plaintiff's character is 
directly material on the issue as to how much he has been 

• 

damaged by what the defendant has said or written of him. 
Hence, the manner in which he may be handled by opposing 
counsel is to be clearly distinguish~d fr(}m pure cross-ex
amination to credit. 

The abuse of cross-examination to credit has been widely 
discussed in England in recent years, partly in consequence of 
the cross-examination of a Mrs. Bravo, whose husband had 
died by poison. He had lived unhappily wi th her on accoun t 
of the attentions of a I;e:-tain physician. During the inquiry 
into the circumstances of her husband's death, the story of the 
wife's intrigue was made public through her cross-exarlina
tion. Sir Charles Russell, who was then regarded as sta .lding 
at the head of the Bar, both in the exten t of his businf.ss and 
in his success in court, and Sir Edward Clark, ~r::,; of Her 
Majesty's law officers, with a high reputation for ability 
in jury trials, were sevt::rely criticised as "forensic bullies," 
and complained of a.s "le:-.ding the authority of their example 
to the abuse of cross-examination to credi t which was quickly 
followed by barristers of inferior positions, among whom the 

• 
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practice was srreading of assailing witnesses wi th what was 
not unfairly called a system of innuendoes, suggestions, and 
bullying from which sensitive persons recoil." And Mr. 
Charles Gill, one of the many imitators of Russell's domineer
ing style, was criticised as "bettering the instructions of 
his elders." 

The complaint against Russell was that by his practices 
as displayed in the Osborne case robbery of jewels
not only may a man's, or a woman's, whole past be laid 
bare to malignant comment and public curiosity, but there 
is no means afforded by the courts of showing how the facts 
really stood or of producing evidence to repel the damaging 
charges. 

Lord Bramwell, in an article published originally in 
Niueteentlt Century for February, I892, and republished 
in legal periodicals all over the world, strongly defends 
the methods of Sir Cha.les Ru~sell and his imitators. 
Lord Bramwell claimed to speak after an experience of 
forty-seven years' practice at the Bar and on the Bench, 
and long acquaintance with the legal profession. 

"A judge's sentence for a crime, however much repented 
of, is not the only punishment; there is the consequent loss 
of character in addition, which should confront such a person 
whenever called to the witness stand." "Women who carry 
on illicit intercourse, and whose husbands die of poison, must 
not complain at having the veil that ordinarily screens a 
woman's life from public inquiry rudely torn aside." 
"I t is well for the sake of truth that there should be a whole
some dread of cross-examination. " "I t should not be under
stood to be a trivial matter, but rather looked upon as a try-· 
ingordeal." "None but the sore feel the probe." Such were 
some of the many arguments of the various upholders of 
broad license in examinations to credit. 

Lord Chief Justice Cockburn took the 0pposite view 
of the question. "I deeply deplore that :mbers of the 
Bar so· frequently unnecessarily put que .on5 affecting 

• 
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the private life of witnesses, which are only justifiable 
when they challenge the credibility of a witness. I have 
watched closely the administration of justice in France, 

• 

Germany, Holland, Belgium, Italy, and a little in Spain, 
as well as in the United States, in Canada., and in Ireland, 
and in no place have I seen witnesses so badgered, brow
beaten, and in every way so brutally maltreated as in Eng
land. The way in which we treat our witnesses is a national 
disgrace and a serious obstacle, instead of aiding the ends of 
justice. In England the most honorable and conscientious 
men loathe the witness box. Men and women of all ranks 
shrink with terror from subjecting themselves to the wanton 
insu.l t and bullying misnamed cross-examination in our 
English courts. Watch the tremor that passes the frames 
of many persons as they enter the witness box. 1 remember 
to have seen so distinguished a man as the late Sir Benjamin 
Brodie shiver as he entered the witness box. I daresay his 
apprehension aml)l1l1 ted to exq uisi te torture. Wi tnesses are 
just as necessary for the administration of justice as judges or 
jUl"ymen, and are entitled to be treated with the same con
sideration, and their affairs and private lives ought to be held 
as sacred from the gaze of the public as those of the judges 
or the jurymen. I venture to think that it is the duty of a 
judge to allow no qnestions to be put to a witness, unless 
such as are clearly pertinent to the issue before the court, 
except where the credibili ty of the witness is deli berate!y 
challenged by counsel and that the credibility of a witness 
should not be wantonly challenged on slight grounds." 1 

The propriety or impropriety of questions to credit is 
of course largely addressed to the discretion of the court. 
Such questions are generally held to be fair when, if the 
imputation they convey be true, the opinion of the court 
would be seriously affected as to the credibili ty of the wi tness 
on the matter to which he testifies; they are unfair when 
the imputation refers to matters so remote in time, or of 

1 "Irish Law Times," 1874. 
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such character that their truth would not affect the opinion 
of the court, or if there be a great disproportion between 
the importance of the imputation and the importance of the 
witness's evidence. l 

A judge, however, to whose discretion such questions 
are addressed in the first instance, can have but an imperfect 
knowledge of either side of the case before him. He cannot 
always be sure, without hearing all the facts, whether the 
questions asked would or would not tend to develop the truth 
rather than simply degrade the witness. Then, again, the 
mischief is often done by the mere asking of the question, 
even if the judge directs the witness not to answer. The 
insinuation has been made publicly the dirt has been thrown. 
The discretion must therefore, after all, be largely left to the 
lawyer himself. He is bound in honor, and out of respect 
to his profession, to consider whether the question ought 
in conscience to be asked whether in his own honest 
judgment it renders the witness unworthy of belief under 
oath before he allows himself to ask it. It is much safer, 
for example, to proceed upon the principle that the relation 
between the sexes has no bearing whatever upon the prob
ability of the witness telling the truth, unless in the extreme 
case of an abandoned woman. 

In criminal prosecutions the district attorney is usually 
regarded by the jury much in the light of a judicial officer 
and, as such, unprejudiced and impartial. Any slur or 
suggestion adverse to a prisoner's witness coming from this 
source, therefore, has an added power for evil, and is calcu
lated to do injustice to the defendant. There have been 
many flagrant abuses of this character in the criminal courts 
of our own ci ty and elsewhere. "Is it not a fact that you were 
not there at all?" "Has all this been written out for you?" 
"Is it not a fact that you and your husband have concocted 
this whole story?" "You have been a witness for your 
husband in every lawsuit he has had, have you not?" were 

1 Sir James Stephen's Evidence Act. 
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all questions that were recently criticised by the court, 0/1 

appeal, as "innuendo," and calculated to prejudice the 
defendant--by the i'.Iichigan Supreme Court in the People 
t'S. Cahoon and held sufficien t, in connection with other 
similar errors, to set a conviction aside. 

:\ssllming that the material \vith which you propose to 
assail the credibility of a witness fully justifies the attack, the 
question then arises, as to how to use this material to the best 
advantage. The sympathies of juries are keen toward those 
obliged to confess their crimes on the witness stand. The 
same matters may be handled to the advantage or positive 
disadvantage of the cross-examiner. If you hold in your 
possession the evidence of the wi tness's conviction, for ex
ample, but allow him to understand that you know his 
history, he will surely get the better of you. Conceal it 
from him, and he will likely try to conceal it from you, or lie 
about it if necessary. "I don't suppose you ha\'e ever been in 
trouble, have you?" will bring a quick reply, "What 
trouble?" "Oh, I don't refer to any particular trouble. 
I mean generally, have you ever been in jail?" The \'litness 
will believe you know nothing about him and deny it, or 
if he has been many times convicted, will admit some small 
offence and attempt to conceal everything but what he 
suspects you know already about him. This very attempt 
to deceive, if exposed, will destroy him with the jury far 
more effectually than the knowledge of the offences he has 
committed. On the other hand, suppose you taunt him with 
his crime in the first instance; ten to one he \",ill admi this 
wrong-doing in such a way as to arouse toward himself the 
sympathy of the jury and their rc::sentment toward the lawyer 
who was unchristian enough to uncover to public view 
offences long since lived down. 

Chief Baron Pollock once presided at a case where a 
witness was asked about a conviction years gone by, though 
his (the witness's) honesty was not doubted. The baron 
burst into tears at the answer cf the witness. 
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I n the Bellevue Hospi tal case (the details of which are 
fully described in a subsequent chapter), and during the 
cross-examination of the witness Chambers, who was con
fined in the Pavilion for the Insane at the time, the writer 
was impruden t enough to ask the wi tness to explain to 
the jury how he came to be confined on Ward's Island, 
or.:y to receive the pathetic reply: "I was sent there because 
I was insane. You see my wife was very ill with locomotor 
ataxia. She had been ill a year; I was her only nurse. I 
tended her day and night. We loved each other dearly. I 
was greatly worried over her long illness and frightful suffer
ing. The resul t was, I worried too deepl y; she had been very 
good to me. I overstrained myself, my mind gave way; 
but I am better now, thank you." 



CHAPTER XI 

SOME FAMOUS CROSS-EXA~U~ERS AND THEIR METHODS 

ONE of the best ways to acquire the art of cross
examination is to study the methods of the great cross
examiners who serve as models for the legal profession. 
Indeed, nearly every great cross-examiner attributes his 
success to the fact of having had the opportunity to 
study the art of some great advocate in actual practice. 
In view of the fact also that a keen interest is always 
taken in the personality and life sketches of great cross
examiners, it has seemed fitting to introduce some brief 
sketches of great cross-examiners, and to give some illus
trations of their methods. 

Sir Charles Russell, Lord Russell of Kil!owen, who 
died in February, 1901, while he was Lord Chief Justice 
of England, was altogether the most successful cross-examiner 
of modern times. Lord Coleridge said of him while hI:' was 
still practising at the bar, and on one side or the other in 
nearly every important case tried, "Russell is the biggest 
advocate of the century." 

It has been said that his success in cross-examination, 
llke his success in everything, was due to his force of character. 
It was his striking personality, added to his skill and adroit
ness, which seemed to give him his overwhelming influence 
with the witnesses whom he cross-examined. Russell is 
said to have had a wonderful faculty for using the br~in and 
knowledge of other men. Others might possess a knowledge 
of the subject far in excess of Russell, but he had the reputa
tion of being able to make that knowledge valuable and to 
use it in his examination of a witness in a way altogether 
unexpected and unique. 
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Unlike Rufus Choate, "The Ruler of the Twelve," and 
by far the greatest advocate of the last century on this 
side of the water, Russell read but little. He belonged 
to the category of famous men who "neither found nor 
pretended to find any real solace in books." With Choate, 
his library of some eight thousand volumes was his home, 
and "his authors were the loves of his life." Choate used 
to read at his meals and while walking in the streets, for books 
were his only pastime. Neither was Russell a great orator, 
while Choate was ranked as "the first orator of his time in 
any quarter of the globe where the English language was 
spoken, or who was ever seen standing before a jury panel." 

Both Russell and Choate were consummate actors; 
they were both men of genins in their advocacy. Each 
knew the precise points upon which to seize; each watched 
every mood of the jury, knew at a glance what was telling 
with them, knew how to use to the best advantage every 
accident that might arise in the progress of the case. 

"One day a junior was taking a note in the orthodox 
fashion. Russell was taking no note, but he was thoroughly 
on the alert, glancing about the conrt, sometimes at the 
judge, sometimes at the jury, sometimes at the witness or 
the counsel on the other side. Suddenly he turned to the 
junior and said, 'What are you doing?' 'Taking a note,' 
was the answer. 'What the devil do you mean by saying you 
are taking a note? Why don't you watch the case?' he 
burst out. He had been 'watching' the case. Something 
happened to make a change of fron t necessary, and he wheeled 
his colleagues around almost before they had time to grasp 
the new situation." 1 

Russell's maxim for cross-examination was, "Go straight 
at the witness and at the point; throw your cards on the 
table; mere finesse English juries do not appreciate." 2 

1" Life of Lord Russell," Barry O'Brien. 
2 From this it would seem that Russell's method might require some adaptation 

in order to achieve full success before a sophisticated New York jury of to-day. 

• 
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Speaking of Russell's success as a cross-examiner, his 
biographer, Barry O'Brien, says: "It was a fine sight to 
see him rise to cross-examine. His very appearance must 
have been a shock to the witness, the manly, defiant bearing, 
the noble brow, the haughty look, the remorseless mouth, 
those deep-set eyes, widely opened, and that searching 
glance which pierced the very soul. 'Russell,' said a member 
of the Northern Circuit, 'produced the same effect on a 
witness that a cobra produces on a rabbit.' In a certain case 
he appeared on the wrong side. Thirty-two witnesses were 
called, thirty-one on the wrong side, and one on the right 
side. Not one of the thirty-one was broken down in cross
examination; but the one on the right side was utterly 
annihilated by Russell. 

" 'How is Russell getting on?' a friend asked one of the 
judges of the Parnell Commission during the days of Pigott's 
cross-examination. 'Master Charlie is bowling very straight,' 
was the answer. 'Master Charlie' always bowled 'very 
straight,' and the man at the wicket generally came quickly 
to grief. I have myself seen him approach a witness with 
great gentleness the gentleness of a lion reconnoitring hi s 
prey. I have also seen him fly at a witness with the fiercene}3s 
of a tiger. But, gentle or fierce, he must have always looked 
a very ugly object to the man who had gone into the bm.{ to 
lie.' " 

Rufus Choate had little of Russell's natural force with 
which to command his witnesses; his effort was to magnetize; 
he was called" the wizard of the court room." He employed 
an entirely different method in his cross-examinations. He 
never assaulted a witness as if determined to browbeat him. 
"Commenting once on the cross-examination of a certain 
eminent counsellor at the Boston Bar with decided disappro
bation, Choate said, 'This man goes at a witness in such a 
way that he inevitably gets the jury all on the side of the 
witness. I do not,' he added, 'think that is a good plan.' 
His own plan was far more wary, intelligent, and circum-
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never cross-examine a woman. I t is of no use. They can
not disintegrate the story they have once told. They cannot 
eliminate the part that is for you from that which is against 
you. They can neither combine nor shade nor qualify. They 
go for the whole thing; and the moment you begin to cross
examine one of them, instead of being bitten by a single 
rattlesnake, you are bitten by a w.hole barrelful. I never, 
except in a case absolutely desperate, dare to cross-examine 
a woman." 

What Choate was to America, and Erskine, and later 
Russell, to England, John Philpot Curran was to Ireland. 
He ranked as a jury lawyer next to Erskine. The son 
of a peasant, he became Master of Rolls for Ireland in 
1806. He had a small, slim body, a stuttering, harsh, 
shrill voice, originally of such a diffident nature that in the 
midst of his first case he became speechless and dropped his 
brief to the floor, and yet by perseverance and experience 
he became one of the most eloquent and powerful forensic 
advocates of the world. As a cross-examiner it was said of 
Curran that "he could unravel the most ingenious web which 
perjury ever spun, he could seize on every fault and incon
sistency, and build on them a denunciation terrible in its 
earnestness." 1 

It was said of Scarlett, Lord Abinger, that he won his 
cases because there were twelve Sir James Scarletts in the 
jury box. He became one of the leading jury lawyers of his 
time, so far as winning verdicts was concerned. Scarlett 
used to wheedle the juries over the weak places in his case. 
Choate would rush them right over with that enthusiasm 
which he put into everything, "with fire in his eye and fury 
on his tongue." Scarlett would level himself right down to 
each juryman, while he flattered and won them. In his 
cross-examinations" he would take those he had to examine, 
as it were by the hand, made them his friends, entered into 
familiar conversation with them, encouraged them to tell 

1 .. Life Sketches of Eminent Lawyers," Gilbert J. Clark. 
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him what would best answer his purpose, and thus secured a 
victory wi thou t appearing to commence a conflict." 

A story is told about Scarlett by Justice Wightman, who 
was leaving his court one day and found himself walking 
in a crowd alongside a countryman, whom he had seen, day 
by day, serving as a juryman, and to whom he could not 
help speaking. Liking the look of the man, and finding 
that this was the first occasion on which he had been at the 
court, Judge Wightman asked him what he thought of the 
leading counsel. "Well," said the countryman, "that 
lawyer Brougham be a wonderful man, he can talk, he can, 
but I don't think nowt of lawyer Scarlett." "Indeed!" 
exclaimed the judge, "you surprise me, for YOll have given 
him all the verdicts." "Oh, there's nowt in that," was the 
reply, "he be so lucky, you see, he be always on the right 
side." 1 

Choate also had a way of getting himself"into the jury 
box," and has been known to address a single juryman, 
who he feared was against him, for an hour at a time. After 
he had piled up proof and persuasion all together, one of his 
favorite expressions was, "But this is only half my case, 
gentlemen, I go now to the main body of my proofs." 

Like Scarlett, Erskine was of medium height and slender, 
but he was handsome and magnetic, quick and nervous, 
"his motions resembled those of a blood horse as light, as 
limber, as much betokening strength and speed." He, too, 
lacked the advantage of a college education and was at 
first painfully unready of speech. In his maiden effort he 
would have abandoned his case, had he not felt, as he said, 
that his children were tugging at his gown. "In later years," 
Choate once said of him, "he spoke the best English ever 
spoken by an advocate." Once, when the presiding judge 
threatened to commit him for contempt, he replied, "Your 
Lordship may proceed in what manner you think fit; I 
know my duty as well as your Lordship knows yours." 

I .. Curiosities of Law and Lawyers." 
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His simple grace of diction, quiet and natural passion, was 
in marked contrast to Rufus Choate, whose delivery has been 
described as "a musical flow of rhythm and cadence, more 
like a long, rising, and swelling song than a talk or an argu
ment." To one of his clients who was dissatisfied with 
Erskine's efforts in his behalf, and who had written his 
counsel on a slip of paper, "I'll be hanged if I don't 
plead my own cause," Erskine quietly replied, .. You'll 
be hanged if you do." Erskine boasted that in twenty 
years he had never been kept a day from court by ill health. 
And it is said of Curran that he has been known to rise before 
a jury, after a session of sixteen hours with only twenty 
minutes' intermission, and make one of the most memorable 
arguments of his fife. 

Among the more modern advocates of the English Bar, 
Sir Henry Hawkins stands out conspicuously. He is reputed 
to have taken more money away with him from the Bar 
than any man of his generation. His leading characteristic 
when at the Bar was his marvellous skill in cross-examina
°tion. He was associated with Lord Coleridge in the first 
Tichborne trial, and in his cross-examination of the wi tnesses, 
Baignet and Carter, he made his reputation as "the fore
most cross-examiner in the world." 1 Sir Richard Webster 
was another great cross-examiner. He is said to have re
ceived $100,000 for his services in the trial before the Parnell 
Special Commission, in which he was opposed to Sir Charles 
Russell. 

One of the most picturesque lawyers at the Irish Bar was 
Daniel O'Connell, known to his friends and neighbors as the 
"counselor." He was famous for his ability to "stand up to 
the Crown Prosecutor and bandy words with the judge 
and bully the witnesses of the prosecution into truth or 
shame." One of O'Connell's last and greatest triumphs was 
in defence of the Doneraile conspirators, for the details of 
which I am beholden to Justice Edward A. Parry. 

1 II Life Sketches of Eminent Lawyers," Clark . 

• 
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A murder had taken place, and the authorities proceeded 
to round up all and sundry in to the dock, and a special 
commission was sent down to try them at Cork. The first 
batch of five prisoners was found guilty on most unsatis
factory evidence and sentenced to be hanged in six days. 
One of these was a responsible old farmer of nearly seventy 
who rented a farm for $200 a year. He was firmly believed 
to be innocent, and these convictions struck terror and 
dismay through the countryside. There was but one thought 
in every mind: O'Connell must be sent for. He was then at 
Kerry, ninety miles away. The conviction took place on 
Saturday afternoon, and another lot of prisoners was to be 
tried on Monday morning at nine o'clock. 

William Burke, of Bally-Hea, was the messenger, and on 
Sunday morning he was at Darrynane in the counselor's 
presence. Said he: 

"I left Cork yesterday evening at five o'clock and rode all 
night, ninety long miles, to see your honor. The friends 
of the poor boys who are in the dock for the Doneraile 
conspiracy sen t me to you, and unless you are in Cork 
before the court opens every man of them will be hanged, 
though as innocent as the child unborn." 

O'Connell was fifty-six years old at this time, but he was 
vigorous and strong, and a fast gig took him over the moun
tains in the black of night. Burke had gone ahead, and great 
was the excitment when it was heard that the counselor 
was on his way. The judges were asked to postpone the 
hearing, which was refused. Barren Pennefather declaring 
"the trial should proceed without delay. " 

Scouts were placed along Killarney Road, but no news 
came. The jury was sworn, and the Solicitor General had 
begun :to address the jury when a loud, increasing volume of 
cheers arose and swept towards the court house. I t was not 
possible to hear anything but the shouts of the people. 
" 1 he counselor is coming!" 

How he took his seat at the bar in his traveling robes; how 

• 
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he munched sandwiches and supped a bowl of milk whilst 
he corrected the Solicitor General's law between each mouth
ful; how he bantered and bullied the crown witnesses; 
and how Nowlan, the most infamous of them, broke down 
in his lies and howled in his agony: "Wisha the God knows, 
'tis little I thought I would meet you here to-day, Counselor 
O'Connell. r-.lay the Lord save me from you!" these 
things are all faithfully recorded in the chronicles of the 
trial. 

The jury, though kept without food for a day and a half, 
disagreed, and a further batch of prisoners was acquitted, 
and then the Crown abandoned the prosecution and reprieved 
those already convicted. Small wonder the counselor was 
loved throughout the land. l 

Rufus Choate said of Daniel Webster that he considered 
him the grandest lawyer in the world. And on his death
bed Webster called Choate the most brilliant man in America. 
Parker relates an episode characteristic of the clashing 
of swords between these two idols of the American Bar. 
"\Ve heard \Yebster once, in a sentence and a look, crush an 
hour's argument of Choate's curious workmanship; it was 
most intellectually wire-drawn and hair-splitting, with 
Grecian sophistry, and a subtlety the Leontine Gorgias 
might have envied. It was about two car-wheels, which to 
common eyes looked as like as two eggs; but Mr. Choate, by a 
fine line of argument between tweedle-dum and tweedle-dee, 
and a discourse on 'the fixation of points' so deep and fine as 
to lose itselfin obscurity, showed the jury there was a heaven
wide difference between them. 'But; said Mr. Webster, 
and his great eyes opened wide and black, as he stared at 
the big twin wheels before him, 'gentlemen of the jury, there 
they are look at 'em;' and as he pronounced this answer, 
in traes of vast volume, the distorted wheels seemed to shrink 
Lack again into their original similarity, and the long argu
ment on the 'fixation of points' died a natural death. 

1" What the Judge Thought," E. A. Parry. 
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I t was an example of the ascendency of mere character 
over mere intellectuality; but so much greattr, nevertheless, 
the intellectuality." 1 

Jeremiah Mason was quite on a par with either Choate 
or Webster before a jury. His style was conversational 
and plain. He was no orator. He would go close up to the 
jury box, and in the plainest possible logic force conviction 
upon his hearers. \Vebster said he "owed his own success 
to the close attention he was compelled to pay for nine 
successive years, day by day, to Mason's efforts at the same 
Bar." As a cross-examiner he had no peer at the New 
England Bar. 

In the history of our own New York Bar there have been, 
probably, but few equals of Judge William Fullerton as a 
cross-examiner. He was famous for his calmness and mild
ness of manner, his rapidly repeated questions, his sallies 
of wit interwoven with his questions, and an ingenuity 
of method quite his own. 

Fullerton's cross-examinations in the celebrated Tilton 
us. Henry Ward Beecher case gave him an international 
reputation, and were considered the best ever heard in this 
country. And yet these very examinations, laborious and 
brilliant, were singularly unproductive of results, owing 
probably to the unusual intelligence and shrewdness of the 
witnesses themselves. The trial as a whole was by far the 
most celebrated of its kind the New York courts have ever 
witnessed. One of the most eminent of Christian preachers 
was charged with using the persuasive powers of his elo
quence, strengthened by his religious influence, to alienate 
the affections and destroy the probi ty of a member of his 
church a devout and theretofore pure souled woman, the 
wife of a long loved friend. He was charged with continuing 
the guilty relation during the period of a year and a half, 
and of cloaking the offence to his own conscience and to hers 
under specious words of piety, of invoking first divine 

1 II Reminiscences of Rufus Choate," Parker • 

• 

• 
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blessing on it, and then divine guidance out of it; and finally 
of adding perjury to seduction in order to escape the con
sequences. His accusers, moreover, Mr. Tilton and MI'. 
Moulton, were persons of public reputation and honorable 
station in life. 

The length and complexity of Fullerton's cross-examina
tions preclude any minute mention of them here. Once 
when he found fault with Mr. Beecher for not answering 
his questions more freely and directly, the reply was frankly 
made, "I am afraid of you!" 

While cross-examining Beecher about the celebrated 
"ragged letter," Fullerton asked why he had not made 
an explanation to the church, if he was innocent. Beecher 
answered that he was keeping his part of the compact of 
silence, and added that he did not believe the others were 
keeping theirs. There was audible laughter throughout 
the court room at this remark, and Judge Neilson ordered 
the court officer to remove from the court room any person 
found offending "Except the counsel," spoke up Mr. 
Fullerton. Later the cross-examiner exclaimed impatiently 
to Mr. Beecher that he was bound to find out all about these 
things before he got through, to which Beecher retorted, tl I 
don't think you are succeeding very well." 

Mr. Fullerton (in a voice like thunder). "Why did you 
not rise up and deny the charge?" 

Mr. Beecher (putting into his voice all that marvellous 
magnetic force, which so distinguished him from other men 
of his time). "Mr Fullerton, that is not my habit of mind, 
nor my manner of dealing with men and things." 

Mr. Fullerton. "So I observe. You say that Theodore 
Tilton's charge of intimacy with his wife, and the charges 
made by your church and by the committee of your church, 
made no impression on you?" 

Mr. Beecher (shortly). "Not the slightest." 
At this juncture Mr. Thomas G. Sherman, Beecher's 

personal counsel, jumped to his client's aid, and remarked 
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that it was a singular coincidence that when counsel had 
not the record before him, he never quoted correctly. 

Mr. Fullerton (addressing the court impressively). "When 
Mr. Sherman is not impertinent, he is nothing in this 
case." 

Judge Neilson (to the rescue). "Probably counsel 
thought .. " 

Mr. Fullerton (interrupting). "What Mr. Sherman 
thinks, your Honor, cannot possibly be of sufficient import
ance to take up the time ei ther of the court or opposing 
counseL" 

"Are you in the habit of having your sermons published?" 
continued Mr. Fullerton. Mr. Beecher acknowledged that 
he was, and also that he had preached a sermon on "The 
Nobility of Confession." 

Mr. Sherman (sarcastically). "I hope Mr. Fullerton 
is not going to preach us a sermon." 

Mr. Fullerton. "I would do so if I thought I could con
vert brother Sherman." 

Mr. Beecher (quietly). "I will be happy to give you the 
use of my pulpit." 

Mr. Fullerton (laughing). "Brother Sherman is the 
only audience I shall want." 

Mr. Beecher (sarcastically). "Perhaps he is the only 
audience you can get." 

Mr. Fullerton. "If I succeed in converting brother 
Sherman, I will consider my work as a Christian minister 
complete. " 

Mr. Fullerton then read a passage from the sermon, 
the effect of which was that if a person commits a great 
sin, and the exposure of it would cause misery, such a person 
would not be justified in confessing it, merely to relieve his 
own conscience. Mr. Beecher admitted that he stilI con
sidered that "sound doctrine." 

At this point Mr. Fullerton turned to the court, and 
pointing to the clock, said, ('Nothing comes after the ser-
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mon, I believe, bu t the benediction." His Honor took the 
hint, and the proceedings adjourned. 1 

In this same trial Hon. William M. Evarts, as leading 
counsel for Mr. Beecher, heightened his already inter
national reputation as an advocate. It was Mr. Evarts's 
versatility in the Beecher case that occasioned so much 
commen t. Whether he was examining in chief or on cross, 
in the discussion of points of evidence, or in the summing 
up, he displayed equally his masterly talents. His cross
examination of Theodore Tilton was a masterpiece. His 
speeches in court. were clear, calm, and logical. Mr. Evarts 
was not only a great lawyer, but an orator and statesman 
of the highest distinction. He has been called "the Prince 
of the American Bar." He was a gentleman of high scholar
ship and fine Ii terary tastes. His manner in the trial of a 
case has been described by some one as " all hel!d, nose, voice, 

• 
and forefinger." He was five feet seven inches tall, thin and 
slender, "with a face like parchment." 

Mr. Joseph H. Choate once told me he considered that he 
owed his own success in court to the nine years during which 
he acted as Mr. Evarts's junior in the trial of cases. No 
one but Mr. Choate himself would have said this. His 
transcendent genius as an advocate could not have been 
acquired from any tutelage under Mr. Evarts. He was not 
only easily the leading trial lawyer of the New York Bar, 
but was by many thought to be the representative lawyer 
of the American Bar. Surely no man of his time was more 
successful in winning juries. His career was one uninter
rupted success. Not that he shone especially in any par
ticular one of the duties of the trial lawyer, but he was 
preeminent in the quality of his humor and the keenness of 
his satire. His whole conduct of a case, his treatment of 
witnesses, of the court, of opposing counsel, and especially 
of the jury, were so irresistibly fascinaring and winning that 

1 Extracts from the daily press accounts of the proceedings of one of the thirty 
days of the trial, as reported in .. Modern Jury Trials," Donovan. 
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he carried everything before him. One would emerge from 
a three weeks' contest with Choate in a state almost of men
tal exhilaration, despite the jury's verdict. 

It was not so with the late Edward C. James; a contest 
with him meant great mental and physical fatigue for 
his opponent. J ames was ponderous and indefatigable. 
His cross-examinations were labored in the extreme. 
His manner as an examiner was dignified and forceful, 
his mind always alert and centered on the subject before 
him; but he had none of Mr. Choate's fascination or brill
iancy. He was dogged, determined, heavy. He would pound 
at you incessantly, but seldom reached the mark. He Ii terally 
wore out his opponent, and could never realize that he was 
on the wrong side of a case until the foreman of the jury told 
him so. Even then he would want the jury polled to see 
if there was not some mistake. James never smiled except 
1n triumph and when his opponent frowned. When Mr. 
Choate smiled, you could not help smiling with him. During 
the last ten years of his life James was found on one side or 
the other of most of the important cases that were tried. 
He owed his success to his industrious and indefatigable 
qualities as a fighter; not, I think, to his art. 

James T. Brady was called "the Curran of the New 
York Bar." His success was almost entirely due to his 
courtesy and the unusual skill of his cross-examinations. 
He had a serene, captivating manner in court, and was one 
of the foremost orators of his time. He had the proud 
record of having defended fifty men on trial for their lives, 
and of saving everyone of them from execution. 

On the other hand, William A. Beach, "the Hamlet of 
. the American Bar," was a poor cross-examiner. He treated 
~ all his witnesses alike. He was methodical, but of a domineer

ing manner. He was slow to attune himself to an unexpected 
tum in a case he might be conducting. He lost many cases 
and was not fi tted to conduct a desperate one. It was as a 
court orator that he was preeminent. His speech in the 
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Beecher case alone would have made him a reputation as a 
cOItsummate orator. His vocabulary was surprisingly 
rich and his voice wonderfully winning. 

It is said of James W. Gerard, the elder, that "he ob. 
tained the greatest number of verdicts against evidence 
of anyone who ever practised at the New York Bar. He 
was full of expedien ts and possessed extraordinary tact. 
In hie; profound knowledge of human nature and his ready 
adaptation, in the conduct of trials, to the peculiarities, 
caprices, and whims of the different juries before whom he 
appeared he was almost without a rival. ..• Anyone who 
witnessed the telling hits made by Mr. Gerard on cross
examination, and the sensational incidents sprung by him 
upon his opponents, the court, and the jury, would have 
thought that he acted upon the inspiration of the moment . 
that all he did and all he said was impromptu. In fact, 
Mr. Gerard made thorough preparation for trial. Generally 
his hits in cross-examination were the result of previous 
preparation. He made briefs for cross-examination. To a 

. large extent his flashes of wit and his extraordinary and 
grotesque humor were well pondered OVer and studied up 
beforehand." 1 . 

Justice Miller said of Roscoe Conkling that "he was 
one of the greatest men intellectually of his time." He 
was more than fifty years of age when he abandoned his 
arduous public service at Washington, and opened an 
office in New York City. During his six years at the New 
York Bar, such was his success, that he is reputed to have 
accumulated, for a lawyer, a very large fortune. He con
stituted himself a barrister and adopted the plan of acting 
only as counsel. He was fluent and eloquent of speech, most 
thorough in the preparation of his cases, and an accomplished 
cross-examiner. Despite his public career, he said of him
self, "My proper place is to be before twelve men in the 
box." Conkling used to study for his cross~examinations, 

I "Extraordinary Cases," Henry Lauran Clinton. 
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in important cases, with the most painstaking minuteness. 
In the trial of the Rev. Henry Burge for murder, Conkling 
saw that the case was likely to turn upon the cross-examina
tion of Dr. Swinburne, who had performed the autopsy. 
The charge of the prosecution was that Mrs. Burge had 
been strangled by her husband, who had then cut her throat. 
In order to disprove this on cross-examination, Mr. Conkling 

.::K procured a body for dissection and had dissected, in his 
presence, the parts of the body that he wished to study. 
As the result of Dr. Swinburne's cross-examination at the 
trial, the presiding judge felt compelled to declare the evi
dence so entirely untrustworthy that he would decline to 
submit it to the jury and directed that the prisoner be set 
at liberty. 

This studious preparation for cross-examination was one 
of the secrets of the success of Benjamin F. Butler. He 

.:f:' was once known to have spent days in examining all parts 
of a steam engine, and even learning to drive one himself, 
in order to cross-examine some wi tnesses in an importan t 
case in which he had been retained. At another time Butler 
spent a week in the repair shop of a railroad, part of the 
time with coat off and hammer in hand, ascertaining the 
capabilities of iron to resist pressure a point on which his 
case turned. To use his own language:" A lawyer who sits in 

-+ his office and prepares his cases only by the statements of 
. those who are brought to him, will be very likely to be beaten. 

A lawyer in full practice, who carefully prepares his cases, 
must study almost every variety of business and many of the 
sciences." A pleasant humor and a lively wit, coupled 
with wonderful thoroughness and acuteness, were Butler's 
leading characteristics. He was not a great lawyer, nor 
even a great advocate like Rufus Choate, and yet he would 
frequently defeat Choate. His cross-examination was 
his chief weapon. Here he was fertile in resource and strata
gem to a degree attained by few others. Choate had mas
tered all the little tricks of the trial lawyer, but he attained 
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also to the grander conceptions and the forensic powers of 
the really great advocate. Butler's success depended upon 
zeal, combined with shrewdness and not overconscientious 
trickery. 

In his autobiography, Butler gives several examples 
of what he was pleased to call his legerdemain, and to 
belie\'e were illustrations of his skill as a cross-examiner. 
They are quoted from" Butler's Book," but are not cited 
as illustrations of the subtler forms of cross-examination, 
but rather as indicative of the tricks to which Butler owed 
much of his success before coun try juries. 

"When I was qui te a young man I was called upon to 
defend a man for homicide. He and his associate had 
been engaged in a quarrel which proceeded to blows and 
at last to stones. .My client, with a sharp stone, struck 
the deceased in the head on that part usually called the 
temple. The man went and sat down on the curbstone, 
the blood streaming from his face, and shortly afterward 
fell over dead. 

"The theory of the government was that he died from 
the wound in the temporal artery. My theory was that 
the man died of apoplexy, and that if he had bled more 
from the temporal artery, he might have been saved
a wide enough difference in the theories of the cause of 
death. 

"Of course, to be enabled to carry out my proposition 
I must know all about the temporal artery, its location, 
its functions, its capabilities to allow the blood to pass 
through it, and in how short a time a man could bleed 
to death through the temporal artery; also, how far excite- . 
ment in a body stirred almost to frenzy in an embittered 
conflict, and largely under the influence of liquor on a 
hot day, would tend to produce apoplexy. I was relieved 
on these two points in my subject, but relied wholly upon the 
testimony of a surgeon that the man bled to death from the 
cut on the temporal artery from a stone in the hand of my 
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client. That surgeon was one of those whom we sometimes 
see on the stand, who think that what they don't know on the 
subject of their profession is not worth knowing. He testi
fied positively and distinctly that there was and could be 
no other cause for death except the bleeding from the tem
poral artery, and he described the action of the bleeding and 
the amount of blood discharged. 

"Upon all these questions I had thoroughly prepared 
myself. 

"Mr. Butler. 'Doctor, you have talked a great deal 
about the temporal artery; now will you please describe 
it and its functions? I suppose the temporal artery is so 
called because it supplies the flesh on the outside of the 
skull, especially that part we call the temples, with blood.' 

"Witness. 'Yes; that is so.' 
"Mr. Butler. 'Very well. Where does the temporal 

artery take its rise in the system? Is it at the heart?' 
"Witness. 'No, the aorta is the only artery leaving the 

heart which carries blood toward the head. Branches 
from it carry the blood up through the opening into the 
skull at the neck, and the temporal artery branches from 
one of these.' 

"Mr. Butler. 'Doctor, where does it branch off from 
it? on the inside or the outside of the skull? 

" Witness. 'On the inside.' 
" Mr. Butler. 'Does it have anything to do inside with 

supplying the brain?' 
"If/itness. 'N 0.' 

"Mr. Butler. 'Well, doctor, how does it get outside to 
supply the head and temples?' 

"If/itness. 'Oh, it passes out through its appropriate 
opening in the skull.' 

"Mr. Butler. 'Is that through the eyes?' 
"Witness. 'No.' 
"Mr. Butler. 'The ears?' 
""Vi/ness. 'No.' 
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"Mr. Butler. 'It would be inconvenient to go through 
the mouth, would it not, doctor?' 

"Here I produced from my green bag a skull. (I cannot 
find any opening on this skull which I think is appropriate 
to the temporal artery. Will you please point out the 
appropriate opening through which the temporal artery 
passes from the inside to the outside of the skull?' 

"He was utterly unable so to do. 
"Mr. Butler. 'Doctor, I don't think 1 will trouble you 

any further; you can step down.' He did so, and my 
client's life was saved on that point. 

"The temporal artery doesn't go inside the skull at all. 
"I had a young client who was on a railroad car when 

it was derailed by a broken switch. The car ran at con
siderable speed over the cross-ties for some distance, and 
my client was thrown up and down with great violence 
on his seat. After the accident, when he recovered from 
the bruising, it was found that his nervous system had 
been wholly shattered, and that he could not control his 
nerves in the slightest degree by any act of his will. When 
the case came to trial, the production of the pin by which 
the position of the switch was controlled, two-thirds worn 
away and broken off, settled the liabili ty of the road for 
any damages that occurred from that cause, and the case 
resolved itself into a question of the amount of damages 
only. My claim was that my client's condition was an 
incurable one, arising from the injury to the spinal cord. 
The claim put forward on behalf of the railroad was that it 
was simply nervousness, which probably would disappear 
in a short time. The surgeon who appeared for the road 
claimed the privilege of examining my client personally 
before he should testify. I did not care to object to that, 
and the doctor who was my witness and the railroad surgeon 
went into the consultation room together and had a full , 
examination in which I took no part, having looked into 
that matter before. 
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"After some substantially immaterial matters on the 
part of the defence, the surgeon was called and was quali
fied as a witness. He testified that he was a man of great 
position in his profession. Of course in that I was not in
terested, for I knew he could qualify himself as an expert. 
In his direct examination he spent a good deal of the time 
in giving a very learned and somewhat technical description 
of the condition of my client. He admitted that my client's 
nervous system was very much shattered, but he also stated 
that it would probably be only temporary. Of all this I 
took little notice; for, to tell the truth, I had been up quite 
late the night before and in the warm court room felt a little 
sleepy. But the counsel for the road put this question to 
him::-

" 'Doctor, to what do you attribute this condition of 
the plaintiff which you describe?' 

"'Hysteria, sir; he is hysterical.' 
"That waked me up. I said, 'Doctor, did I understand

I was not paying proper attention to what did you attribute 
this nervous condition of my client?' 

"'Hysteria, sir.' 
"I sui}sided, and the examination went on until it came 

• • 
my turn to cross-exam me. 

"Mr. Butler. 'Do I understand that you think this 
condition of my client wholly hysterical?' 

"Witness. 'Yes, sir; undoubtedly.' 
"M,·. Butler. 'And therefore won't last long?' 
"Witness. 'No, sir; not likely to.' 
"Mr. Butler. 'Well, doctor, let us see; is not the disease 

called hysteria and its effects hysterics; and isn't it true 
that hysteria, hysterics, hysterical, all come from the Greek 
word UUTEpa.?' 

"Witness. 'It may be.' 
"Mr. Butler. 'Don't say it may, doctor; isn't it? Isn't 

an exact translation of the Greek word uUTEpa the English 
word "womb "?' 

• 
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"Witness. 'You are right, sir.' 
"Mr. Butler. 'Well, doctor, this morning when you 

examined this young man here,' pointing to my client, 
'did you find that he had a \\lomb? I was not aware of 
it before, but I will have him examined over again and see, 
if I can find it. That is all, doctor; you may step down.''' 

John R. Fellows, for many years District Attorney in this 
county, was in many respects one of the most remarkable 
lawyers of our time. He had that rare gift a self-record5ng 
mind to a more marked degree than anyone I have ever 
come in con tact wi th in or out of court. He was a genius in 
the strictest sense of the word. A man who read little, and 
studied less, but who could marshal the facts in a case and 
present them to a jury with a clearness and eloquence that 
could be equalled by no man of his time. 

I well remember when he and DeLancey Nicoll were to
gether conducting the famous trial of the People tis. Jacob 
Sharp, who was charged with the crime of having bribed the 
entire Board of Aldermen of the City of New York in order 
to obtain a franchise on Broadway for his surface railroad. 
The trial lasted about seven weeks. The labor of examining 
and cross-examining the wi tnesses fell to the lot of Mr. Nicoll. 
Colonel Fellows was to sum up the case to the jury. 

During the entire trial he was uniformly late in his at
tendance at court; upon arrival he would at once call for 
pen and ink and begin writing notes to his friends, paying, 
apparently, little if any attention to what was going on in the 
court room. But, as District Attorney, none of his associates 
could question his right to present the case to the jury, 
though all were apprehensive of the result. No one who 
heard his summing up in that case will ever forget it; not 
a single important item of evidence had escaped what I 
have styled his self-recording mind. Of course, Sharp was 
promptly convicted. That same evening, before the jury 
had rendered their verdict, I happened to dine wi th one of 
Sharp's lawyers, the late Albert B. Stickney, one of the rec-
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ognized leaders of our Bar. Mr. Stickney, naturally, could 
talk of nothing but the trial and Colonel Fellows. He 
told me he had always heard of Fellows, though he had never 
met him or even seen him, and that he had anticipated listen
ing to a great speech; but that he never dreamed that there 
existed any lawyer at the American Bar who was capable 
of such surpassing flights of oratory. 

Almost the next court appearance of Colonel Fellows was 
in the celebrated prosecution of Sheriff Flack, who was 
defended by a great array of prominent lawyers who were, 
however, unfamiliar with the criminal courts and therefore 
unacquainted with the talents of our District Attorney. 
Here, again, Colonel Fellows would walk into court, with his 
high silk hat and tiny bamboo cane, and sit at the counsel 
table and write letters and occasionally fall asleep. Upon 
one of these occasions I was an eyewitness of the occur
rence a most objectionable question was put to a witness. 
Immediately one of his assistants nudged the Colonel 
and woke him up, and almost involuntarily he exclaimed, 
"I object, your honor!" Whereupon one of the prisoner's 
lawyers smiled at the jury and turning to the District Attor
ney, exclaimed contemptuously, "Vilhat possible ground 
for objecting can you have, Colonel Fellows? you were fast 
asleep." _~o one who heard it will ever forget the way in 
which Colonel Fellows arose, with marked deliberation, 
his diminutive stature of five feet three gradually assuming 
the dimensions of full se\'en feet, and in those wonderfully 
deep, modulated tones of his, said, "I was 110t asleep, but if 
perchance I SllOUld slumber, it were well Jor your client not 
to waken me!" The effect was electrifying. There was 
complete silence in the court room for fully thirty sec
onds, and Flack never had a chance with the jury after 
that. 

On account of my intimate knowledge and appreciation 
of the characteristics and talents of most of the present 
day advocates, especially in the East, the temptation to 
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contrast their various methods and applaud their successes 
is almost overwhelming, but, for obvious reasons, I have 
limited the discussion to those whose labors have ceased. 
No record of the successful advocates of our time, however, 
would be complete that did not include my beloved friend 
John B. Stanchfield Chesterfield of our Bar. His talents ~ 
as a trial lawyer are too fresh in the memory of all who knew ' 
him to warrant any minute discussion of them. He was 
thoroughly trained and experienced in all branches of the 
profession; his learning was not superficial, but profound 
and comprehensive. He had the advantage which comes 
from a long acquaintance \\lith corporate and governmental 
affairs. When his advice was sought in difficult and per
plexing situations, he displayed sllch soundness of judg
ment that his clients were uniformly inspired with confidence 
in the outcome. In council he was wise, resourceful and 
courageous, and he was ready and able to carry out in court 
the plan and policy of the consultation room. 

Mr. StanchfidCl: combined qualities which make a great 
advocate. Tall in stature and very erect, with great depth 
of chest and breadth of shoulder, a large and shapely head 
and a handsome countenance,' his presence was command
ing and impressive. His voice was strong, resonant and 
magnetic, and his speech evinced an unusual command 
of pure and simple English, perhaps the result of his fond
ness for reading the classics. He had the power of clear 
and concise statement, whether of fact or law, a fine imagina
tion, a keen sense of humor, a master of irony. And when 
the occasion required he was capable of eloquence of a 
high order. In the trial of cases he was alert and resource- __ 
ful and never became disturbed or confused, even when the -
unexpected suddenly took place. Indeed, his composure 
under all circumstances and his courage in the most des
perate crises were the chief weapons at his command. He 
was a past master of the art of cross-examination, always 
respectful to the court, and so fair in presenting his own 
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case and in attacking the case of his opponents that it is 
not surprising that juries gave him verdicts which a man 
less gifted and accomplished would have found it impossible 
to obtain. 

His ability, industry, and loyalty to his clients goes with
out saying and was universally recognized; but the memory 
of his overwhelming courtesy and politeness to everyone 
he associated with in and out of court clients, judges, jurors, 
witnesses, and adversaries as well, will long remain in the 
minds of everyone who knew and loved him. His devotion 
to his profession was the one absorbing thought of his life. 
And on his deathbed, when informed of the gravity of his 
illness, and that he could never with safety practice in the 
courts again, almost his last words were, "Then let me 
d' " Ie, 

Robert Ingersoll took pal't in numerous noted law
suits in all parts of the country. But he was almost helpless 
in court without a competent junior. He was a born orator 
if ever there was one. Henry Wnrd Beecher regarded him as 
" the most brillian t speaker of the English tongue in any land 
on the globe." He was not a profound lawyer, however, 
and hardly the equal of the most mediocre trial lawyer in 
the examination of wi tnesses. Of the art of cross-examining 
witnesses he knew practically nothing. His definition of a 
lawyer, to use his own words, was" a sort of intellectual strum-

" ":\·f 'd I f I"h CC' h pet, iny 1 ea 0 a great awyer, e once wrote, IS t at 
great English attorney who accumulated a fortune of a million 
pounds, and left it all in his will to make a home for idiots, 
declaring that he wanted to give it back to the people from 
whom he took it." 

Judge Walter H. Sanborn relates a conversation he 
had with Judge i\Iiller of the United States Court about 
Ingersoll. "J ust after C olone! Ingersoll had concluded 
an argumen t before i\h. Justice i\Ellf.!r, while on Circui t, 
I came in to the court and remarked to Judge Miller that 
I wished I had got there a little sooner, as I had never 
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" 

heard Colonel Ingersoll make a legal argument. 'Well,' 
said Judge Miller, 'you never \V'ill.' " 1 

Ingersoll's genius lay in other directions. Who but 
Ingersoll could have written the following:-

U A little while ago I stood by the grave of the old Napoleon 
-a magnificent tomb of gilt and gold, fit almost for a dead 
deity, and gazed upon the sarcophagus of black marble, 
where rest at last the ashes of that restless man. I leaned 
over the balustrade, and thought about the career of the 
greatest soldier of the modern world. I saw him walking 
upon the banks of the Seine, contemplating suicide; I saw 
him at Toulon; I saw him pu tting down the mob in the streets 
of Paris, I saw him at the head of the army in Italy; I saw 
him crossing the bridge of Lodi, with the tricolor in his hand; 
I saw him in Egypt, in the shadows of the Pyramids; I saw 
him conquer the Alps, and mingle the eagles of France with 
the eagles of the crags; I saw him at i\Iarengo, at DIm, 
and at Austerlitz; I saw him in Russia, where the infantry of 
the snQw and the cavalry of the wild blast scattered his legion 
like winter's withered leaves. I saw him at Leipsic, in 
defeat and disaster; driven by a million bayonets back upon 
Paris; clutched like a wild beast; banished to Elba. I saw 
him escape and retake an empire by the force of his genius. 
I saw him upon the frightful field ofWaterIoo, where chance 
and fate combined to wreck the fortunes of their former 
king. And r saw him at St. Helena, with his hands crossed 
behind him, gazing out upon the sad and solemn sea. 
I thought of the orphans and widows he had made, of the 
tears that had been shed for his glory, and of the only woman 
who had ever loved him, pushed from his heart by the cold 
hand of ambition. And I said I would rather have been a 
French peasant, and worn wooden shoes; I would rather 
have lived in a hut, with a vine growing over the door, and 
the grapes growing purple in the kisses of the autumn sun. 
I would rather have been that poor peasant, with my loving 

1" Lif!:' Shtch~s of "~minr.nt Lawyers," l,ilbert J. Clark. 



202 THE ART OF CROSS-EXAMINATION 

wife by my side, knitting as the day died out of the sky, with 
my children upon my knees, and their arms about me. I 
would rather have been that man, and gone down to the 
tongueless silence of the dreamless dust, than to have been 
that imperial impersonation of force and murder, known as 
Napoleon the Great." 

• 

• 
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CROSS-EXAJ\UNATION 



CHAPTER XII 

THE CROSS-EXAMINATION OF MISS MARTINEZ BY HON. JOSEPH 

H. CHOATE IN THE CELEBRATED BREACH OF PROMISE CASE, 

MARTINEZ V. DEL VALLE 

THE modern method of studying any subject, or acquiring 
any art, is the inductive method. This is illustrated in our 
law schools, where to a large extent actual cases are studied 
in order to get at the principles of law, instead of acquiring 
those principles solely through the study of text-books. 

As already indicated, this method is also the only way 
to become a master of the art of cross-examination. In 
addition to actual personal experience, however, it is im
portant to study the methods of great cross-examiners, 
or those whose extended experience makes them safe guides 
to follow. 

Hence, the writer believes, it would be decidedly helpful 
to the students of the art of cross-examination to have placed 
before them in a convenient and somewhat condensed form, 
some good illustrations of the methods of well known cross
examiners, as exhibited in actual practice, in the cross
examination of important witnesses in famous trials. 

For these reasons, and the further one that such examples 
are interesting as a study of human nature, I have in the 
following pages introduced the cross-examinations of some 
important witnesses in several remarkable trials. 

Often when it is necessary to demonstrate the fact that 
a witness has given colored or false testimony, it is not some 
effective point that is the true test of a great cross-examina
tion, but the general effect which is produced upon a jury 
by a review of all the witness has said, bringing out 
inconsistencies, contradictions, and improbable situations 

• 
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which result finally in the breakdown of the witness's 
story. The brief extracts from the cross-examinations that 
have already been given do not fully illustrate chis branch of 
the cross-examiner's work. 

Really great triumphs in the art of cross-examination 
are but seldom achieved. They occur far less frequently 
than great speeches. All of us who attend the courts are 
now and then delighted with a burst of eloquence, but we 
may haunt them for months and never hear anything even 
fain tly approaching a great cross-examination; yet few 
pleasures exceed that afforded by its successful application in 
the detection of fraud or the vindication of innocence. 

Some of the greatest cross-examinations in the history 
of the courts become almost unintelligible in print. The 
rea.ier nowadays must fancy in vain such triumphs as 
those attained by Lord Brougham in his cross-examination 
of the Italian witness Majocchi, in the trial of Queen Caro
line. To a long succession of questions respecting matters 
of which he quite obviously had a lively recollection, the 
only answer to be obtained on cross-examination from this 
witness was" Non mi recorda" (I do not remember). 

Ninety years ago this cross-examination was reputed 
"the greatest masterpiece of forensic skill in the history 
of the world," and Non mi recorda became household 
words in England for denoting mendacity. Almost equally 
famous was the cross-examination of Louise Demont by 
Williams, in the same trial. And yet nothing could be less 
interesting or less instructive, perhaps, than the perusal 
in print of these two examinations, robbed as they now are 
of all the stirring interest they possessed at the time when 
England's queen was on trial charged with adulterous 
relations with her Italian courier de place. 

Much that goes to make up an oration dies with its author 
and the event that called it into being. Likewise the manner 
of the cross-examiner, the attitude of the witness, and the 
dramatic quality of the scene, cannot be reproduced in print. 
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In order to appreciate thoroughly the examples of suc
cessful cross-examinations which here follow, the reader 
must give full vent to his imagination. He must try to 
picture to himself the crowded court room, the excitement, 
the hush, the expectancy, the eager faces, the silence and 
dignity of the court, if he wishes to realize even faintly the 
real spirit of the occasion. 

MARTl~EZ v. DEL VALLE 

One of the most brilliant trials in the annals of the New 
York courts was the celebrated action for breach of promise 
of marriage brought by Miss Eugenie i\Iartinez against 
Juan del Valle. The cross-examination of the plaintiff 
in this case was conducted by the Hon. Joseph H. Choate, 
and is considered by lawyers who heard it as perhaps the 
most brilliant piece of work of the kind Mr. Choate ever 
did. 1 

The case was called for trial in the Supreme Court, 
New York County, before Mr. Justice Donohue, in Jan
uary, 1877. The plaintiff was represented by Mr. William 
A. Beach, and l\Ir. Choate appeared for the defendant, 
Mr. del Valle. The trial lasted for a week and was the 
occasion of great excitement among the habitues of the 
court house. To quote from the daily press, "All those who 
cannot find seats within the court room, remain standing 
throughout the entire day in the halls, with the faint hope 
of catching a sight of the famous plaintiff, whose beauty and 
grace have attracted admirers by the score, from every stage 
of society, who haunt the place regardless of inconvenience 
or decency." 

1 When Mr Choate retired from practice his court records had become so vol
uminous that many of them were destroyed, including all record of this trial. 
Both of the court stenographers who reported the trial have since died. Mr. 
Beach's recollection of the case had died with him and all his notes had likewise 
been destroyed. It was by the merest accident that a full transcript of the steno
graphic minutes of the trial was discovered in the possession of a former friend and 
le2al representative of the defendant. 
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There is no more popular occasion in a court room than 
the trial of a breach of promise case, and none more interest~ 
ing to a jury. Such cases always afford the greatest satisfac~ 
tion to an eager public who come to witness the conflict 
between the lawyers and to listen to the cross-examinations 
and speeches. With Mr. Beach, fresh from his nine days' 
oration in the Henry Ward Beecher case, pitted against Mr. 
Choate, who told the jury that this was his first venture in 
this region of the law; and with a really beautiful Spanish 
woman just twenty-one years of age, "with raven black 
hair and melting eyes shadowed by long, graceful lashes, the 
complexion of a peach, and a form ravishing to contem
plate," suing a rich middle aged Cuban banker for $50,000 
damages for seduction and breach of promise of marriage, the 
intensity of the public interest on this particular occasion 
can be readily imagined. It must have served as a stimulus 
to both counsel to pu t forth their grandest efforts. 

The plaintiff and defendant were strangers until the day 
when she had slipped on the ice, and had fallen in front of 
the Gilsey House on the corner of 29th Street and Broad
way. Mr. del Valle had rushed to her assistance, had lifted 
her to her feet, conducted her to her home, received "the 
permission of her mother to become her friend, and six 
months later had become the defendant in this notorious 
suit which he had tried to avoid by offering the plaintiff 
$20,000 not to bring it into court. 

Mr. Choate spoke of it to the jury as an excellent illus
tration of the folly, in these modern times, of attempting 
to raise a fallen woman! To quote his exact words ::-

"Now I want to speak a word of warning to all Good 
Samaritans, if there are any in the jury box, against this 
practice of going to the rescue of fallen women on the side
walks. I do not think my client will ever do it again. I 
do not think anybody connected with the administration 
of justice in this case will ever again go to the relief of one 
of our fair fallen sisters under such circumstances. I know 
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the parable of the Good Samaritan is held up as an example 
for Christian conduct and action to all good people, but, 
gentlemen, it does not apply to this case, because it was 
'a certain man' who went down to Jericho and fell among 
thieves, and not a woman, and the Good Samaritan himself 
was of the same sex, and there is not a word of injunction 
upon any of us to go to the rescue of a person of the other 
sex if she slips upon the ice. Why, gentlemen, that is an 
historical trick of the <nymphs of the pave.' Hundreds of 
times has it been practised upon the verdant and inexper
ienced stranger in our great city." 

Mr. Choate felt that he had a good case, a perfectly 
clear case, but that there was one obstacle in it which 
he could not overcome. There was a beautiful woman 
in the case against him, "a combination of beauty and 
eloquence which would outweigh any facts that might 
be brought before a jury." 

Very early in the trial Mr. Choate warned the jury 
against the seductive eloquence and power of the learned 
counsel whom the plaintiff had enlisted in her behalf,.
"one of the veterans of our Bar, of whose talents and achieve
ments the whole profession is proud. In that branch of 
jurisprudence which I may call sexual litigation he is without 
a peer or a rival, from his long experience! You can no 
more help being swayed by his eloquence than could the 
rocks and the trees help following the lyre of Orpheus!" 

When it came Mr. Beach's turn to address the jury 
he replied to this sally of Choate's:-

"During the progress of this trial, counsel has seen 
fit to make some personal allusions to myself. (Here Mr. 
Choate faced around.) It seemed to me not conceived in an 
entirely courteous spirit. He belabored me with compli
ments so extravagant and fulsome that they assumed the 
character of irony and satire. It is a common trick of the 
forum to excite expectations which the speaker knows will 
not. be gratified, and blunt even the force of plain and simple 
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arguments which may be addressed to the jury. The cour
tesyof the learned counsel requires a fitting acknowledg
ment, and yet I confess my utter inability to do it. I lack 
the language to delineate in proper colors the brilliant 
faculties of the learned gentleman, and I am perforce driven 
to borrow from others the words which describe him properly. 
r know no other source more likely to do the gentleman 
justice than the learned and accomplished friends among 
us taking notes. I noticed a description of my learned 
friend so appropriate and just that I adopt the language 
of it. (Here counsel read.) 'The eloquent and witty 
Choate sat with his classic head erect, while over his Cupid 
features his blue eyes shed a mild light.' (Great laughter.) 
Allow me to tender it to you, sir. (Mr. Choate smilingly 
accepted the newspaper clipping.) 

"And how completely does my learned friend fulfil 
this description! How like a god he is! What beauty! 
The gloss of fashion and the mould of form! [Lauglzter.] 
The observed of all observers! Why, how can I undertake 
to contend with such a heaven-descended god! [Laughter.J 
He chooses to attribute to me something of Orpheonic 
enchantments, but should I attempt to imitate the fabled 
musician, sure I am I could not touch his heart of stor.e! 
But he strikes the Orpheonic lyre which he brings with him 
from the celestial habitation. How can you resist him? 
What hope have I with like weapons or efforts? If the case 
of this poor and crushed girl depends on any contest of wit 
or words between the counsel and myself, how hopeless it is; 
and yet I have some homely words, some practical facts 
and considerations to address to your understandings, which 
I hope and believe will reach your conviction." 

Miss Martinez took the witness stand in her own behalf 
and told her story:-

"I became acquain ted wi th Juan del Valle under the 
following circumstances: On or about the fourteenth of 
January, 1875, when passing through 29th Street, near 
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Broadway, I slipped on a piece of ice and fell on the side
walk, badly spraining my ankle. Recovering from my 
bewilderment, I found myself being raised by a gentleman, 
who called a carriage and took me home. He assisted me 
into the house, and asked whether he might call again and 
see how I was getting on. I asked my mother, and she gave 
him permission. He called the next day, and passed half 
or three quarters of an hour with me, and told me he was a 
gentleman of character and position, a widower, and lived at 
55 West 28th Street, that he was very much pleased with 
and impressed by me, and that he desired to become better 
acquainted. He then asked whether he might call in the 
evening and take me to the theatre. I told him that my 
stepfather was very particular with me, and would not permit 
gentlemen to take me out in the evening, but that, as mother 
had given her consen t, I had no objections to his calling in 
the afternoon. He called three or four times a week, some
times with his two younger children, and sometimes taking 
me to drive in the Park. 

"About three weeks after the beginning of our acquaint
ance he told me he had become very fond of me, and would 
like to marry me; that his wife had been dead for three 
years, and that he was alone in the world with four children 
who had no mother to care for them, and that if I could 
sacrifice my young life for an old man like him, he would 
marry me and give me a pleasant home; that he was a gentle
man of wealth, able to provide for my every want, and that 
if I would accept him I should no longer be compelled, either 
to endure the strict discipline of my stepfather, or to struggle 
for simple existence by teaching. He gave me the names 
of several residents of New York, some of whom my step
father knew personally, of whom I might make inquiries 
as to his character and position. 

cc I asked Mr. del Valle whether he was in earnest, saying 
that I was comparatively poor, and since my stepfather's 
embarrassment in business had not mingled in society, 
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and wondered that he should select me when there were so 
many other ladies who would seem more eligible to a gentle
man of his wealth and position. He replied that he was in 
earnest and that he had once married for wealth, but should 
not do so again. He told me to talk with mother and give 
him an answer as soon as possible. He said that he loved me 
from the first moment he saw me, and could not do without 
me. My mother gave consent and I promised to marry him. 
Mr. del Valle then took me to Delmonico's and after we 
had dined we went to a jewellery store in 6th Avenue, 
and he selected an amethyst ring for an engagement ring, 
as he said. The ring was too large and was left to be made 
smaller. Two or three days afterward he called on me 
at my house, placed the ring on my finger, and said, 'Keep 
that ring on that finger until I replace it with another.' 

"At the third interview after the presentation of the ring, 
Mr. del Valle said that owing to some difficulties in his 
domestic affairs, which he called a 'compromise,' he did 
not think it best to be married publicly, as he feared that 
the publication of his marriage might cause trouble. So 
he urged me to marry him immediately and privately. I 
was greatly surprised, and said: 'If there is any troubie, why 
marry at all? I hope there is nothing wrong. What is the 
nature of the "compromise"?' and he replied: 'Oh, there is 
nothing wrong, but I have a "compromise" in Cuba, and it 
is not convenient for you or me to marry publicly, as the 
person concerned might make you trouble.' 

"I told Mr. del Valle that I would not marry him priv
ately, and that I would release him from his engagement. 
A day or two afterward he took me to a restaurant to dine 
with him, and I then gave him a letter in which I enclosed 
the engagement ring, and told him I would not marry him 
privately. This letter I sealed, asking him not to open it 
until after we had separated. Five or six days afterward he 
called again, and seemed ill. He said that my letter had 
made him sick, and he asked, 'What could induce you to 
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write such a letter, Eugenie? You could not have loved me 
if you thought so much about the nonsense I told you about a 
compromise. The compromise is all arranged, and I want 
you to take back the ring, and say when and where we 
shall be married.' I said I still loved him, and if the' com
promise' had been arranged, I would accept the ring, but 
would not marry him secretly. He then put the ring on 
my finger, and said, 'Now I want you to tell when and where 
we shall get married.' I t was finally agreed that we should 
be married in the fall. 

"From the date of this conversation, which was early 
in March, 1875, un til the twenty-eighth of Apri I, 1875, f\lr. del 
Valle called almost daihr and took me to theatres and other 

• 

places, and was received at home by all my family, except 
my stepfather, as my accepted suitor. He frequently com
plained that he could not call in the evening, and wished me 
to live in his house in Twenty-eighth Street, and take charge 
of his children. I refused, and he then proposed to take a 
place in the country, where the children could have plenty 
of air and exercise, if I would go and take charge of them, 
and as we were to be married so soon, he wished me to get 
, .. 'ell acquainted \vith his children, adding that if I r~al1y 
loved him, I need have no doubt about his honorable in ten-

• tlons. 
"I laughed a t the idea, bu t fin all y consen ted to leave 

my home and go into the country with his family. As 
I was losing all my pupils he insisted upon giving me $100 a 
month. He persuaded me there was no impropriety in his 
suggestion, as we were to be married, and that I should 
never return home excepting as his wife. I had told him 
that my stepfather had threatened to shoot me and any 
man whom I might marry. He persuaded me to leave my 
home at once, and as he had not yet secured a country house 
for the summer, I was to go to the Hotel Royal for a few days 
and live under an assumed name, which I did. He kept 
me at the hotel for five weeks, persuading me not to return 
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home, and by the first of June he had secured a country place 
at Poughkeepsie, and I went there to live with himself and 
his four children. 

"His conduct toward me up to this time had always 
been everything that could be desired, always kind and 
considerate and anxious for my every comfort, neither by 
word nor act did he indicate to me that his intention was any 
other than to make me his wife. He had engaged a very 
fine mansion at Poughkeepsie, overlooking the Hudson, 
fine grounds, and everything one could desire in a coun try 
house. Mr. del Valle gave me the keys to the house and told 
me the entire establishment was under my charge. 

"Six days after I arrived at Poughkeepsie he forced his 
way il1to my bedroom. I insisted upon an immediate 
marriage as my right. He told me he had not been able 
to arrange the compromise in Cuba, and begged me to be 
reasonable and he would be my life friend; that I could not 
return home under the circumstances, and that anything 
I might at any time want he would always do for me. He 
tried to persuade me that I would best accept the situation 
as it was, and that it was a very common occurrence. I 
had no home to go to and did not dare to record the circum
stance to my mother; I would have died first. Three months 
later, or at the end of the summer, his manner entirely 
changed toward me. I repeatedly asked him for some expla
nation. He persuaded me that his coldness was assumed to 
prevent the servants from talking, that he was going to 
Cuba to try to fix up the compromise, and prevailed upon 
me to go back to my home and parents and wait. This 
I did on the sixth of September. After I returned to New 
York I wrote to him but received no reply, and have never 
seen him since." 

Nothing could be more witty or brilliant than Mr. 
Choate's own description to the jury of "the appearance 
of this fair and beautiful woman while she was giving her 
evidence on the wi tness ,>tand." I t was a part of the exhibi-
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tion, he said, which no reporter had been adequate to de
scribe. 

"Gentlemen, have you seen since the opening of this 
trial one blush, one symptom of distress upon her sharp 
and intelligent features? Not one. There was in a critical 
point of her examination a breaking down or a breaking up, 
as I should prefer to call it. Her handkerchief was applied 
to her eyes; there was a loud cry for 'Water, water,' from 
my learned friend, echoed by his worthy and amiable 
junior, as though the very Bench itself were about to be 
wrapped in flames! [Laughter.] But when the crisis was over, 
then it appeared that there had only been a momentary 
eclipse of the handkerchief~ that she had been shedding dry 
tears all the while! Not a muscle was disturbed; she 
advanced in the progress of her story with sparkling eyes and 
radiant smile and tripping tongue, and thus continued to the 
end of the case! 

"The great masters of English fiction have loved nothing 
better than to depict the appearance in court of these 
wounded and bleeding victims of seduction when they come 
to be arrayed before the gaze of the world. 

"You cannot have forgotten how Walter Scott and George 
Eliot have portrayed them sitting through the ordeal of 
their trials, the very pictures of crushed and bleeding 
innocence, withering under the blight that had fallen upon 
them from Heaven, or risen upon them from Hell. Never 
able so much as to raise their eyes to the radiant dignity 
of the Bench [Laughter], seeming to bear mere existence as a 

• 

burden and a sorrow. But, gentlemen, our future novelist, 
if he will listen and learn from what has been exhibited here, 
will have a wholly different picture to paint. He will 
not omit the bright and fascinating smile, the sparkling 
eye, the undisturbed composure from the beginning to the 
end of the terrible ordeal. With what zest and relish and 
keen enjoyment she detailed her story! What must be the 
condition of mind and heart of the woman who can detail 

• 
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such stories to such an audience as was gathered together 
here !" 

Speaking of the whole case, l\-'Jr. Choate said: "Never 
did a privateer upon the Spanish main give chase to and 
board a homeward bound Indiaman with more avidity 
and vigor than this family proposed to board this rich Cuban 
and make a capture of him. It was a' big bonanza' thrown 
to them in their distress." 

It will be seen that the one great question of fact to be 
disposed of in the case was whether there was a breach of 
any promise of marriage on the part of the defendant to the 
plaintiff; that being decided in the negative, everything else 
would disappear from the case. All other matters were 
simply incidental to that. The conflicting evidence could 
not be reconciled. One side was wholly true, the other 
side wholly false, and the jury were to be called upon to 
say where the truth was. Was there a promise of mar
riage three weeks after the plaintiff and defendant met on 
the corner of :29th Street and Broadway? 

The plaintiff had stated in substance that after three 
weeks the defendan t proposed marriage and she accepted 
him; that he took her in a carriage to Delmonico's to 
lunch and took her to a jeweller's store in Sixth Avenue and 
there purchased a ring as a binding token of the promise of 
marriage. That was her case. If the jury believed that, 
she would sllcceed. If they did not, her case would fail. That 
ring was a clincher, according to her statement of the story, 
given on the heels of the promise of marriage. What else 
could it mean but to bind that bargain? This was the way 
the case stood when Mr. Choate rose to cross-examine Miss 
Martinez. 

There could be no better evidence of the success of the 
particular method of examination that Mr. Choate chose 
to adopt on this occasion than the comment in the New 
York Sun: "A vigorolls cross-examination by Mr. Joseph 
Choate did not shake the plaintiff's testimony. Miss 
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Martinez told her story over again, only more in detail!" 
How poor a judge of the art of cross-examination this news
paper scribe proved himself to be! He had entirely failed 
to penetrate the subtlety of l'.'lr. Choate's methods or to 
realize that, in the light of the testimony that was to follow 
for the defence, Miss i\Iartinez, during her ordeal, which 
she appeared to stand so well, had been wheedled into a 
complete annihilation of her case, unconsciously to herself 
and apparently to most of those who heard her. , 

In sharp contrast to i\lr. Choate's style of cross-examina
tion is that adopted by Sir Charles Russell in the cross-exami
nation of the witness Pigott, ,which is given in the following 
chapter, and where the general verdict of the audience 
as Pigott left the witness box was, "smashed." And yet, 
though the audience did not realize it, Miss Martinez left 
the witness stand so effectually" smashed" that there never 

• 

afterwards could be any doubt in Mr. Choate's mind as to 
• 

the final outcome of the case. In his summing up i'.lr. 
Choate made this modest reference to his cross-examination: 
"I briefly ask your attention to her picture as painted by 
herself, to her evidence, and her letters, giving us her 
history and her career." And then he proceeded to tear her 
whole case to pieces, bit by bit, in consequence of the ad
missions she had unsuspectingly made during her cross-

• • examlnat1On. 
"And now, gentlemen, with pain and sorrow 1 say it, 

has not this lady by her own showing, by her own written 
and spoken evidence and the corroborating testimony of 
her sister, established her character in such a way that it 
will live as long as the memory of this trial survives?" 

In starting his cross-examination Mr. Choate proceeded 
to introduce the plaintiff to the jury by interrogating her 
with a series of short, simple questions, the answers to which 
elicited from the ladv a detailed account of her life in New 

• 

York since the year of her birth. 
She said she was twenty-one years old; was born in New 
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York City; lier parents were French; her own father was a 
wine merchant; he died when she was seven years old; two 
years later her mother married a Mr. Henriques, with whom 
she had lived as her stepfather for the fourteen years preced
ing the trial. She had been educated in a board.ing school, 
since graduation had been employing herself as a teacher of 
languages, etc., etc. 

Mr. Choate had in his possession a letter written by 
the plaintiff to Mr. del Valle during the first few weeks 
of their acquaintance. In this letter Miss r. .. lartinez had 
complained of the wretchedness of her home life in conse
quence of' the amorous advances made to her by her step
father. Mr. Choate was evidently of the opinion that this 
letter was a hoax and had been written by Miss Martinez 
for the sole purpose of eliciting Mr. del Valle's sympathy, and 
of inducing him to allow her to come and live in his family 
as the governess of his children with the idea that a proposal 
of marriage would naturally result from such propinquity. 
Suspecting that the contents of this letter l "tere false, and 
judging from statements made in the plaintiff's testimony-in
chief that she had either forgotten all about thi~ letter or 
concluded that it had been destroyed, Mr. Choate set 

I DEAR FRIEND: I believe I promised to write and tell you my secret. I will 
now do 50. When I was nine years of age my father died. My mother m?.ried 
my uncle, who is not my father. To make a long story short, papa loves me, 
and has done e\'erything in his power to rob me of what is dearer to me than my 
life, my honor. And ever since I was a Ettie child he has annoye(l me with in
famous propositions and does so still. You can easily imagine how unhappy and 
miserable he made me, for I dnn't love him the way he wishes me to, and I cannot 
give him what he wants, for I would sooner part with my life. I have only God to 
thank for my unsullied honor. He has watched over me in all my troubles, for oh, 
my dear friend, I have had so many, many trials! But it is God's will and I always 
tried to be a good girl, and now you know my secret, my heart feel~ light. I now 
leave you, wishing you all my sincere good wishes, and with many kisses to the dear 
little girls, I remain your friend, 

.. E:Jgenie. 

"N. B. I will meet you on Saturday at I o'clock, corner of Twenty·eighth Street 
and Broadway." 
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the first trap for the plaintiff in the following simple and ex· 
tremely clever manner. 

1\11'. Choate. "By what name did you pass after you 
returned home from boarding !lchool and found your mother 
married to Mr. Henriques?" -

Miss i\1artine7.. "Eugenie Henriques, invariably." 
.Mr. Choate. "And when did you first resume the name of 

IVlartinez? " 
Miss Martinez. "When I left the roof of Mr. Henriqu~s." 
Mr. Choate. "Always until that time were you called 

by his name?" • 

Miss Martinez. "Always." 
Mr. Clzoate. "Did your father exercise any very rigid 

discipline over yourself and your sister that you remember?" 
Miss "A-Iartinez. "He did." 
Mr. Choate. "When did that rigid discipline begin?" 
Miss Marti:lez. "I t commenced when I first kn<:~w him." 
"All'. Choate. "And it was very rigid, wasn't it?" 
Miss Martinez. "It was, very." 
Mr. Clzoate. "Both over yourself and over your younger 

sister?" 
"A-iiss Martinez. "Yes." 
Mr Choate. "Taking very strict observation and care 

as to your morals and your manners?" 
kliss Martinez. "Exceedingly so." 
Mr Choate. "How did this manifest itself?" 
Atiss M-artinez. "Well, in preventing my having any 

other associates. He thought there was no one good enough 
to associate with us." 

Mr. Choate. "Then he was always very strict in keeping 
you in the path of duty, was he not?" 

Miss Martinez. "Most undeniably so." 
Mr. Choate. "'Vas this a united family of which you 

were a member? Were they united in feeling?" 
Miss Martinez. <'Very much so indeed. There are 

very few families that He more united than we were." 

• . -
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Mr. Choate. "All fond of each other?" 
Miss Martinez. "Always." 
One can readiiy picture to himself Mr. Choate and 

the fair plaintiff smiling upon each other as these friendly 
questions were put and answered. And the plaintiff, en .. 
tirely off her guard, is then asked, probably in a cooing tone 
of gentleness and courtesy that can be easily imagined by 
anyone who has ever heard Mr. Choate in court, the im-

• portant questlOn::-
Mr. Choate. "As to your stepfather, you were all fond of 

him and he of you?" 
Miss Martinez. "Very fond of him indeed, and he very 

fond of us." . 
Mr. Choate. "And except this matter of his rigid dis-

cipline, was he kind to you?" 
IvIiss Martinez. "Very." 
Mr. Clzoate. "And gentle?" 
Miss Martinez. "Very gentle and very kind." . 
Mr. Choate. "Considerate?" 
Miss Martinez. "Very considerate always of our hap

piness, but he did not wish us to associate with the people 
by whom we were surrounded, as we were not in circum
stances to live amongst our class." 

Mr. Choate. "When was it that he first introduced 
the subject of marriage, or forbidding you to marry, or 
thinking of marrying?" . 

Miss Martinez. "Well, when I was about sixteen or 
seventeen." 

Mr Choate. «And was it then that he said that if you 
married, he would shoot you and shoot any man that you 
married?" 

Miss Martinez. "He did." 
Mr. Choate. "That was the one exception to his ordinary 

gentleness and kindness, wasn't it?" 
Miss Martinez. "Yes." 
Mr. Choate. "And the only one?" 

• 
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Aliss Mar/inez. "And the only one." 
]1..-:1'. Choate. "Your stepfather is no longer living, is 

her" 
iV1iss Martinez. "He is not. He died last October." 
It will be observed that Mr. Choate did not confront the 

witness at this point with the letter that she had written, 
complaining of her father's brutal advances to her, and i.1-
plying the rJecessity of her leaving her home in consequence. 
Maay cross-examiners would have produced the letter and 
would have confronted the witness on the spot with the con
tradiction it contained, instead of saving it for the summing 
up. It is interesting to study the effect of such a procedure. 
By a production of this letter, the witness would have been 
immediately discredited in the eyes of the jury; the full 
force of the contradictory letter would have been borne 
in upon the jury as perhaps it could not have been a~ any 
other time in the proceeding, and the Sun reporter could not 
have said the plaintiff had not been" shaken." On the other 
hand, it would have put the witness upon her guard at 
the very start of her cross-examination, and she would 
have avoided many of the pitfalls which she confidingly 
stepped into latel' in her testimony. All through the examina
tion Mr. Choate had frequent opportunities to put the 
witness on her guard, but at the same time off her balance. 
It is a mooted question which method is the better one to 
employ. It all depends upon the nature of the case and the 
personality of the witness. 

Richard Harris, K. C., an English barrister who has 
written several clever books on advocacy, says: "From 
a careful observation, I have reluctantly come to the con
clusion that in five cases out of six, I would back the ad
vocate and not the case." This is especially true when the 
suit is for a breach of promise of marriage, but when owing 
to the unwise conduct of the defendant's lawyer at the trial 
in unnecessarily attacking the woman plaintiff, the verdict 
of the jury in her favor is really for slunder. I t may have 
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been some such considetation as this which determined Mr. 
Choate to save his" poin ts" for his summing up. 

I t is perhaps the safer course of the two in cases of this kind, 
but I doubt very much if, in the great majority of cases, 
it is the wiser one; for it must be remembered that there 
are few lawyers at the Bar who can make such use of their 
"points" in their summations as did Mr. Choate. 

Had Miss Martinez been confronted with her own 
letter in which she had written of her stepfather, "He 
loves me and has done everything in his power to rob 
me of what is dearer to me than my life, my honor .... 
Ever since I was a little child he has annoyed me with 
infamous proposi tions," etc., it would be difficul t to imagine 
any way in which she could reconcile her letter and her 
swom testimony, and Mr. Choate would have had the upper 
hand of his witness frem that time on. 

Furthermore, during the examination of a witness the 
jury invariably form their opinion of the witness's integrity, 
and if that opinion is in favor of the witness it is often too 
late to try to shake it in the summing up. It is usually, 
therefore, the wiser course to expose the wi tness to the 
jury in his true colors during the examina.tion, and, if pos
sible, prejudice them against him at the outset. In such 
cases, oftentimes, no summing up at all is necessary, and 
the closing speech becomes a mere matter of form. Many 
lawyers save their points in order to make a brilliant sum
ming up, but an opinion once formed by a juror is not easily 
changed by a speech, however eloquent. This is the experi
ence of every trial lawyer. 

As evidence of how completely this part of Mr. Choate's 
case flattened out because it was left until the final argu
ment, it is only necessary to call the reader's attention to 
all that was said on the subject in the summing up, viz.: 
"Her letter was read to the jury, which she had delivered 
to the defendant on the fifteenth of March, revealing her 
stepfather's barbarous treatment of her. When I was 
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c;-nss-examining her, I did it with that letter in my hand, 
with a view to what was written in it; so I asked her about 
the relations existing between herself and her stepfather, 
and she said he was always kind and loving and wnsiderate, 
tender and gen tIe." 

Instead of nailing this point in the cross .. examination, 
as Sir Charles Russell, for instance, would have done, 
Mr. Choate turns quietly to the next subject of his examina
tion, which is one of vital importance to his client, and to 
the theory of his defence. 

Mr. Clzoate. "Can you fix the date in January when 
you first saw the defendant, Mr. del Valle?" 

Miss 1l4artil1ez. "It was on the fifteenth day of J anu~l'y, 
-either the fourteenth or the fifteenth. It was on a Thurs
day. I had an appointment with my dentist." 

Mr. Clzoate. "Thursday appears by the calendar of 
that year to have been on the fourteentlz of January.'· 

Miss Martinez. "That was the day." 
The supreme importance of this inquiry lies in the fact 

that Mr. Choate was in possession of the account books 
of the jeweler from whom the alleged" engagement ring" 
had been purchased. These records showed that the ring 
had been bought on the fifteenth day of January, or one 
day after the plaintiff and the defendantjirst met, and before 
there had been any opportunity for acquaintance or love 
making, or any suggestion or possibility of a proposition of 
marri:~.ge and presentation of an engagement ring, which, as 
the plaintiff said in her own story, had been given her with 
the express request that she shOuld wear it until another 
ring should take its place. 

Mr. del Valle's version of the story, which Mr. Choate 
was intending to develop later in the ..:ase, was that he had 
met the plaintiff, was pleased with her, had assisted her 
to her home, had met her again the following day, had 
suggested to her, as a little memento of their acquaintance 
and his coming to her assistance, that she allow him to 
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present her with a ring, and that after lunching together 
in a private room at Solari's, they had gone to a jeweler's 
and he had selected for her an amethyst ring in commemora
tion of the day of their meeting. I t was this ring which 
the plaintiff later tried to convert into an engagement 
ring, which she claimed was given her three or Jour weeks 
after she had first made the acquaintance of Mr. del Valle, 
and after he had repeatedly asked her hand in marriage. 

Mr. Choate. "What time in the day was it that you 
first met Mr. del Valle on this Thursday, the fourteenth 
day of January?" . 

Miss Martinez. "About half past two o'clock in the 
afternoon." 

Mr. Choate. "Have you any means of fixing the hour 
of that day?" 

Miss Marthlez. "Yes. I had an appointment with 
my dentist at three o'clock." 

ll1r. elloate. "Your appointment with the dentist had 
been previously made, and you were on your way there?" 

Miss A1m1inez. "I was on my way there." 
Mr. Choate. "It was at the corner of Broadway and 

29th Street that you fell on the ice, was it not?" 
Miss Martinez. "It was." 
Mr. Choate. "You did not observe the defendant before 

you fell?" 
Miss Afartinez. eel did not." 
Mr.' Choate. "And you had never seen him before?" 
Miss Martinez. eel had never seen him before." 
Mr Choate. "Did this fall render you insensible?" 
Miss Martinez. "Very nearly so. I fell on my side 

and was lying down on the ground when Mr. del Valle 
raised me up. I remember there were some iron railings 
near there, and I was leaning against these railings while 
Mr. del Valle hailed a cab, assisted me into it, and took me 
home. He told me in the cab that he had been following 
me all the way up Broadway." 
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Mr. Choate. "Did he tell you for what object he followed 
Yot:! ? " 

Miss Martinez. "He did not. He merely told me that 
he was following me." 

lvlr. Clzoate. "And you did not ask him for what purpose 
he followed you?" 

Miss iWartinez. "I did not." 
Mr. Clzoate. "Did he drive you to your home?" 
Miss Martinez. "He did, and when we arrived he as

sisted me into the house, I had sprained my ankle. 
He explained my accident to my mother, and that he had 
brought me home. ~\'ly mother thanked him and he asked 
if he might call again and see how I was getting along with .. " my 1I1.1ury. 

The plaintiff had explained that it was the serious nature 
of her injury which had occasioned her allowing a stranger 
to get her a cab and take her home. However, the clerks 
in the jeweler's store where the ring was bought the day 
following tlze accident, remembered distinctly seeing the plain
tiff and the defendant together in the jewellery store for 
over half an hour while they were selecting the ring. 

In order to involve the plaintiff in further difficulties 
and contradictions, Mr. Choate continues in the same 

• • 

vem::-
Mr. Choate. "You were somewhat seriously disabled 

by your accident, were you not?" 
Miss Martinez. "I was." 
Mr. Choate. "For how long?" 
Miss Martinez. "Well, for two or three days." 
Mr. Choate. "A sprained ankle?" 
Miss Martinez. "My ankle hurt me very much. I 

had it bandaged with cold water and lay on the bed for 
two days. The third day I was able to limp around the room 
only a little, and the fourth day I could walk around." 

Mr. Choate. "How long was it before you got entirely 
over it so as to be able to go out of doors?" 
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Miss Martinez. "Well, 1 went out tile fifth day." 
Mr. Choate. "And not before?" 
Miss Martinez. "And not before." 
Mr. Choate. "So that because of the injuries that you 

sustained, you were confined to the house for five days?" 
Miss Martinez. "1 was." 

• 

Mr. Choate. "And the first day, or January IS (this 
was the day she had bought the ring), you were confined 
to your room and lying upon the bed?" 

Miss Martinez. "Yes, sir. I reclined upon my bed. 
1 was not confined in bed as sick." 

Mr. Choate. "When was the first time you were with 
Mr. del Valle at any time except at your mother's house?" 

Miss Martinez. "Do you mean the first time that I 
went out with him?" 

Mr. Choate. "Yes." 
Miss Martinez. "I t was during the week following 

that in which I met him. I met him on Thursday, the 
fourteenth, and went out with him sometime during the 
following week." 

Mr. Choate. "What was the place?" 
Miss Martinez. "We went to Delmonico's to dine." 

* * * * * * * * 

Mr. Choate. "Was the ring the only present he gave 
you, or the first present?" 

Miss Martinez. "Oh, no, not by any means." 
Mr. Choate. "When did you begin to accept presents 

from him?" 
Miss Martinez. "The first day I went out with him, 

when we went to Delmonico's, I accepted books from him." 
Mr. Choate. "What was the book that he then pre

sen ted to you?" 
Miss Martinez. "Oh, well, I forget the title of it. I 

think it was 'Les Miserables' by Victor Hugo." 
Mr. Choate. "And from that time he continued, when 
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you went out with him, as a general thing, giving you some
thing?" 

Miss Afartinez. "Giving me books and buying me 
candies. After we were through dining, he would stop 
at a confectioner's and buy me something." 

Mr. Choate. "Down to the time of the first talk of mar
riage, which you say was about three weeks after you met, 
how many times did you go with him to Delmonico's or 
other res tau ran ts? " 

Miss Martinez. "Well, on an average of about two 
h · k " or tree tImes a wee'. 

Mr. Choate. "Where else did you go besides Delmonico's?" 
Miss Mm1inez. "The first time I went to any place 

with him besides Delmonico's was at the time of the engage
ment, when he gave me the ring, when he bought the ring 
for me." 

Mr. Choate. "Where did you go then?" 
Miss Martinez. "We went in University Place some

where. I do not exactly know what street." 
Mr. Choate. "What side of University Place was it?" 
Miss Martinez. "On the opposite side from Christem's 

book store." 
Mr. Choate (with a smile). "Was it a place called Solari's?" 
Miss Martinez (hesitating). "I think it was." 
Mr. Choate. "How many times did you go there with 

him before he gave you the ring?" 
Miss Martinez. "I never went there before he gave 

me the ring. That was the first time I ever went to this 
place." 

Mr. Choate. "How came you way down there in Uni
versity Place if you live up in 56th Street? Did you make an 
appointment to be there?" 

Miss Martinez. "He came up to the house for me." 
Mr. Choate. "Came up and took you down there?" 
Miss Martinez. "Yes. Didn't he come up to inquire 

if I had accepted him as a husband, and ask me if I had 

• 
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consulted with my mother, and ask me what answer I had 
for him, and had I not told him that I would marry him? 
It was then that he took me to this restaurant in a carriage, 
and after that he bought the ring for me." 

fl,fr. Choate. "The same day?" 
Miss Martinez. "The very same day." 
Mr CllOa/e. "Some considerable number of weeks, 

you say, intervened between your first acquaintance and 
this dinner at Solari's, this engagement and the giving of 
the ring?" 

Miss Nlar/i1Jez. "About three weeks as nearly as I can 
fix the time." 

Mr. Choate. "\Yhere was this jewellery store where the 
ring was bough t ? " 

Miss Mar/inez. "It was on Sixth Avenue. I cannot 
say near what street it was. I felt cold and tired that day. 
We walked from Solari's and it seemed to me as though 
the walk was rather long." 

Mr. CllOa/e. "You remember the name of the store?" 
Miss Mar/inez. "I do not." 
Mr. Choate. HShould you know the name if I told you?" 
Miss Mar/inez. "No, I never knew the name." 
This jeweler took the witness stand for the defence, 

and testified that Miss Martinez was present on the fif
teenth of January, when the ring was bought, according 
to the entry made in his books, and that in consequence 
of the ring being too large she had ordered it made smaller, 
and had returned three days later herself alone, had taken 
the ring from his hand, and had given him a letter addressed 
to Mr. Del Valle, asking him to deliver it when Mr. del 
Valle should call to pay for the ring, "al though," as Mr. 
Choate sarcastically put it, "it had been in her fond memory 
as a cherished remembrance that Mr. del Valle had put it 
on her finger and told her to keep it there un til he replaced 
it with another. Who does not see," said Mr. Choate, in his 
summing up, "that the disappearance of the ring from 
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the case as a gift upon a promise of marriage three weeks 
after the first acquaintance carries down with it all this story 
of the return of the ring to the defendant, and the defendant's 
re-return of it to the plaintiff?" 

Nfr. Clzoate. "Did you ever go to this store bu t the one 
time?" 

NIiss Martinez. "Never went there but the one time." 
A4r Clzoate. "And yon are sure of tha t? " 
1Miss lMartinez. "I am very sure of that." 
NIr Choate. "The only time you were there was with 

Mr. del Valle?" 
Miss NIartinez. "That was the only time I have ever 

been in that store in my life." 
Mr. Choate. "You say you looked at a solitaire diamond 

ring?" . 
Miss Martinez. "Yes, but Mr. del Valle told me that 

he preferred an amethyst, and I took the amethyst." 
Mr. Choate. "There was a considerable difference in the 

cos t, wasn't there, between them?" 
Miss Martinez. "There was." 
Mr. Choate. "Do you know the cost of the amethyst 

ring? " 
Miss Martinez. "I think it was forty-five dollars." 
Mr. Choate. "The cost of a solitaire diamond ring might 

be many hundreds of dollars?" 
Miss Martinez. "One hundred and five dollars, one 

hundred and ten dollars, one hundred and fifteen dollars,- . 
1 do not know." 

Mr. Choate. "Did you look at any other jewellery?" 
Miss Martinez. "Mr. del Valle asked me if I wished 

anything else, but I did not." 
Mr. Choate here deviated from his former plan of not 

confronting the witness with the evidence he was intending 
to contradict her with, and having first shown the witness 
the letter addressed to Mr. del Valle which she had left at 
the jeweler's on her second visit there, the handwriting 
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of which the witness denied, Mr. Choate followed with this 
question: 1 

1.\1r. CllOate. "Now let me refresh your recollection a 
little, Miss Martinez. Didn't this visit to the jeweler's 
take place on the fifteenth of January, the day after you 
made the acquaintance of Mr. del Valle?" 

Miss Martinez. "Oh, no, not by any means, sir." 
Mr. Choate. "Sure of that?" 
Miss Martinez. "I am very sure of it, for I was confined 

to my room the day after I first made the acquaintance of 
Mr. del Valle." 

Mr. Choate. "Then you never went to that jeweler's 
store but once?" 

Miss Martinez. 
and do not know. 
about it." 

"Never. I would not know the store, 
I do not recollect the name or anything 

Mr. Choate. "There was some trouble about the ring 
being too large, wasn't there?" 

Miss Martinez. " Yes, the ring was too large for the finger 
I wished it for. " 

Mr. Choate. "And orders were left to have it made 
smaller?" 

Miss Martinez. "Yes." 
Mr. Choate. "What arrangement was made, if any, 

for your getting the ring when it should be made smaller?" 
Miss .J1artinez. "There was no arrangement made. 

Mr. del Valle merely said that when he called upon me 
again he would bring it to me, and he did bring it to me." 

Mr. Choate. "About what time was that; in February?" 
Miss Martinez. "It was, I should say, the first week 

in February. I cannot give the exact date." 
Mr. Choate. "Now let me again try to refresh your 

1 This is an illustration of a practice recommended in an earlier chapter, of asking 
questions upon the cross-examination which you know the witness will deny, 
but which will acquaint the jury with the nature oj the defence and serve to keep up 
their interest in the examination • 
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recollection. Didn't you yourself go to the jewellery 
store and get the ring?" 

lUiss Martinez. "I myself?" 
Mr. Choate. "You yourself." 
Miss Alm1inez. "I never went to that jewellery store 

bu t once in my life and that was wi th l\lr. del Valle himself 
while I selec ted the ring." 

* * * * * * * * -
On behalf of the defendant Mr. Choate was intending 

to swear as witnesses a Mr. Louis, who kept the store 011 

Ninth Avenue around the corner from where the plaintiff 
lived in 44th Street, and a Mrs. Krank, who lived around 
the corner from her residence on 56th Street, who would 
both testify that the plaintiff had a confirmed habit of 
having letters left there, letters from various gentlemen, 
some of them having the monogram "F. H.," the initials of 
Frederick Hammond, the clerk of the Hotel Royal. Mr. 
Choate also had in his possession a letter of the r..venty
second of January, in the plaintiff's handwriting and ad
dressed to Mr. del Valle at the inception of their acquaint
ance, which read, cc Should you deem it necessary to write 
to me, a line addressed 'Miss Howard, care of J. Krank, 
1060 First Avenue,' will reach me." In anticipation of this 
testimony, Mr. Choate next interrogated the witness as 
follows:-

Mr. Choate. .. Did you ever go by any other name 
than your own father's name, 'Martinez, or your step
father's name, Henriques?" 

Miss Martinez. "I did not." 
Mr. Choate. "Did you ever have letters left for you 

directed to 'Miss Howard, care of J. Krank, No. 1060 
First Avenue'?" 1 

Miss Mal'linez. "I never did." 
, 

1 Mr. Choate took as one theme for his summing up: "The woman who possesses 
an alias in the big cities of the world." 
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Mr. Clzoate. "Do you know No. 1060 First Avenue?" 
Miss Martinez. "I do not. I have no idea where it is." 
LVIr. Clwate. "Do you know what numbers on First 

Avenue are near to your house on 56th Street?" 
Miss lvIartinez. "1 do not. I never wen t on First Avenue." 
Mr. Clzoate. "Did you ever h •• ve any letters sent to 

you addressed to 'Miss Howard, care of Mrs. C. Nelson,' 
on Ninth Avenue?" 

Miss Martinez. "I never did." 
Here Mr. Choate again treads upon the toes of the 

witness's veracity, but it is difficult to see why he did not 
confron t her then and there wi th her own letter. By adopting 
such a c(mrse he took no chances whatever. He would have 
dealt her a serious blow in the eyes of the jury. Instead, Mr. 
Choate contents himself by putting this letter in evidence, 
while the defendant himself was on the witness stand, and 
the jury never really saw the point of it until the summing 
up, when their heads were so full of other thir.gs that this 
serious prevarication of the plaintiff probably went almost 
unnoticed. 1 

* * * * * * * * 
Mr. Choate. "At the meeting when Mr. del Valle brought 

the ring to your house, was anybody present?" 
Miss Martinez. "Nobody was present." 
Mr. Choate. "And I have forgotten how long you said 

it was that you kept the ring before returning it to him?" 
Mis')· Martinez. "I never told you any stated time." 
Mr. Choate. "Well, I would like to know now." 
lVIiss Atfartinez. "I returned the ring to him when I 

dissolved the engagement between him and me about 
a week or so after I had received the ring." 

Mr. Clzoate. "Then it was only a week that the engage
ment lasted at first before it was resumed the second time?" 

• 

I The jury remained locked up for twenty-six hours unable to agree upon a "er
diet, several of them voting for larl:c damal:e~. 
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Miss Martinez. "Well, I think so." 
The plaintiff had already read in evidence to the jury 

a fabricated copy of a letter breaking her engagement to 
the defendant, and returning him the ring. No such letter 
had in fact been handed to Mr. del Valle, but the plaintiff 
had substituted this alleged copy for a letter, the original 
of which i\'lr. Choate had in his possession, which was the 
one already referred to, wherein the plaintiff had complained 
of the brutal solicitations of her stepfather, and had re
quested him not to read it until he was alone. 

NIl'. Choate. "Now you have spoken of the circumstances 
under which you returned him the ring in a letter, with 
injunction not to open the letter until you separated. What 
was your purpose in requiring him not to open the letter 
un til he should be ou t of your presence?" 

Miss }.Ilartinez. "Because I knew if I told him what 
my purpose was, he would not accept of it. He would 
not dissolve the engagemen t between us, and I wished 
him to see that I was determined upon it. That was my 
purpose. " 

Mr. Choate. "Was not the fact of the ring being in 
the letter qui te obvious from the ou tside? " 

Miss A1artinez. "It was, and he asked me what it 
" was. 

Mr. Choate. "Where was it that you handed him that 
• 

letter? " 
Miss Martinez. "When we were dining." 
Mr. Choate. "At what place? Was it this place you 

. have just mentioned, Solari's?" 
Miss Martinez. "Yes, sir." 
Mr. Choate. "How many times had you been there 

then?" 
Miss Martinez. "We went there after our engagement 

very frequently." 
i1dr. Choate. "Was that your regular place of meeting 

after your engagement?" 
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Miss lv!artiuez. "Sometimes we went to Delmonico's; 
more frequently we went to Solari's." 

Mr. Clzoate. "And it was there that you handed him 
the letter? How long before going there had you written 
the letter?" 

Miss Martinez. "It was written the day after he spoke 
to me of having a compromise in Cuba. The very day after, 
I made up my mind to break the engagement." 

J,lr. Clzoate. "Tell me, if you please, all that he said 
when he spoke about this compromise." 

Miss Martinez. "Well, we were coming home in a 
carriage, and he asked me when we should be married, 
and I told him I did not know; that I was not thinking 
of it yet for some time, and he said that when we should 
be married, he would like to be married privately, with
out anybody knowing anything about it. That he had 
a good many friends here in New York and people that 
were apt to talk, and he requested me to marry him privately 
and at once." 

Mr. Choate. "Did he say that he already had a wife 
as a 'compromise'?" 

Miss Martinez. "He did not." 
Mr. Choate. "Did he explain in any way what this 

• comprcmise,' as you call it, was?" 
Miss A-fartillez. ." He merely told me, 'Oh, there is no 

secrecy. I have a compromise in Cuba some trouble 
there, for reasons be1':t known to myself:' but that it was 
better to marry privately." 

Mr. Choate. "Did you believe he had another wife 
living in Cuba?" 

Miss Marthuz. "No." 
Mr. Choate. "What was there that you supposed could 

prevent a man marrying again if he loved a woman, as he 
said he did you, except the existence of a wife already?" 

Miss Martinez. "Well, I thought perhaps he had some 
aLiiance wi th some woman whom he had promised to marry, 
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or was obliged to marry, and could not marry any other 
woman under those circumstances." 

Mr. CllOate. "He did not suggest anything of that sort?" 
Miss Martinez. "That was only the impression that I 

received at the time, what I thought." -
!Ill'. Clloate. "And you never had any other impression 

but that, had you?" . 
Miss Martinez. "No, I had not." 
Mr. Clloate. "When you concluded to take him again, 

it was under that impression?" 
NIiss Martinez. "Not at all. He told me that the com

promise was arranged and had been adjusted. I took him 
again and became engaged to him." 

Mr. Choate. "Your idea of the nature of the compromise 
when you took him again was that he had been engaged 
to another woman in Cuba and promised to marry her. Is 
that it?" 

Miss Martinez. "Yes, sir, it was something of that kind." 
Mr. Clloate. "Then when you concluded to take back 

the ring, it was upon the understanding that he had broken 
an engagement with a woman in Cuba. Did it not occur 
to you as an obstacle, when you took him again, ~hat he 
had just broken a match with another woman?" 

Miss Martinez. "No, not at all." 
.Mr. CllOate. "You did not care for that?" 
Miss Martinez. "No. I did not care for it, because I 

d h· " truste 1m. 
Mr. Choate. "How often did Mr. del Valle visit you 

at this time?" 
A-liss Martinez. "Four or five times a week." 
i\1r. Choate. "Did you and your mother keep these 

visits of this gentleman and the engagement a secret from 
your stepfather?" 

Miss A-Iartinez. "We did." 
Mr. Choate. "And that because of his threat to shoot 

you and the man if you ever married?" 
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Miss lvlartinez. "Yes, sir." 
Mr. Choate. "Had your father kept weapons ready?" 
Miss Afartinez. "Well, no, I do not think he did." 
Mr. Choate seem -; to have changed his mind suddenly 

upon the advisability of introducing the atrocious step
father's letter. This was the wrong time to introduce it, 
if at all, and th~ following feeble attempt was productive 
of nothing but a hasty retreat upon his own part. 

Mr. CllOate. "Did you ever make any complaint to 
Mr. del Valle of being harshly treated by your stepfather?" 

Miss lVlartinez. "I never did. My father never treated 
me harshly." 

Mr. Clzoate. ., I want you to look at this signature and 
see whether that is yours on the paper now handed you" 
(passing a paper to witness). 

Miss Martinez. "I could not say whether it is mine or 
not. " 

Mr. Choate. "What is your opinion?" 
Miss Martinez. "I do not think it is. It does flat look 

like my signature." 

* * * * * * * * 
Mr. CllOate. "How is it that you have produced here 

a copy of the letter in which you say you enclosed the ring 
in February or March. How is that?" 

Miss Martinez. "I do not know. I merely found a 
copy one day in a book. I never made a practice of copying." 

Mr. Choate. "When and where did you make the copy 
of that letter?" 

Miss Martinez. "I did not make any copy of it after 
I had sent the letter to Mr. del Valle, but the paper upon 
which I wrote was defective when I wrote it to him. There 
was a blot or something on it, and I found the copy after
wards!" 

Mr. Cltoate. "Then you do know exactly how you came 
to have a copy?" 
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Miss Afartinez. (( Yes, it was in my desk drawer, that 
is all, but I did not make a practice of keeping copies of 
all the papers." 

Mr. CllOate. "Did you not say a moment ago that you 
did not know how you came to have a copy?" 

Miss i\tJartinez. "No; ~ did not say I did not know how 
I came to have a copy." 

Mr. Clleate. "In what respect did this copy differ from 
the original enclosing the rirg?" 

Miss Jl.;i artinez. " I t did not differ. I on I y said there 
was a blot upon the paper and I put it into a drawer and 
wrote another one, and that paper remained blotted in 
the drawer for a considerable length of time." 

Mr. Choate. "What part of the paper was the blot on?" 
Miss i\tJatinez. "The fir'3t page." 
Mr. Choate (handing the letter to the witness). "Where-

abouts do you see the blot?" 
Miss Martinez. "Oh, well, it is not on the copy at all." 
Mr. Choate. "Oh, you sent the blotted one?" 
A-fiss Martinez. "No, I did not. I kept the blotted one 

in the drawer. I d\d not send that." 
Mr. Choate. C< Where is the blotted one?" 
Miss Martinez. "I have it at home. I have a copy of all 

these letters at home." 
Mr. Choate. "Then you made a second copy from that 

blotted copy?" 
Miss Martinez. "I did." 
Mr. Choate put one question too many by asking, "Where 

is the blotted one?" The effect of his previous questions 
concerning this fabricated copy of a letter was entirely lost 
by allowing her a chance to reply, "I have the blotted copy at 
home. I have a copy of all these letters at home." The 
reply was false, but had she been called upon to produce 
the blotted copy she could have easily supplied it over night. 
Mr. Choate had made his point, a good one, but he did not 
leave it alone and so spoilerl. it. 
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All through his examination Mr. Choate skipped from 
one subject to another, and then, without any apparent 
reason, returned to the same subject again. This may 
have been intentional art on his part, or it may have been, 
as is so often the case in the excitement of a long trial, 
that new ideas occurred to him which brought him back 
to old subjects that had apparently already been exhuasted. 
It would have been far more intelligible to the jury to have 
exhausted one subject at a time. It is asking too much 
of an ordinary juryman to shift his atten tion back and forth 
from one subject to another and expect him to catch all the 
points and carry clearly in his memory all that has been 
previously said on the subject. This mistake is almost 
unavoidable, unless the cross-examination is thought out 
thoroughly in advance, which, of course, is sometimes im
practicable, as perhaps in the instant case. 

It was part of the plaintiff's evidence that Mr. del Valle 
had induced her to leave her home and go to the Hotel 
Royal under an assumed name until he could engage a house 
in the country where she could live as the governess to his 
children, pending their marriage, and on a salary of $100 a 
month. l She said Mr. del Valle's object was to avoid the 
threat of her stepfather to shoot any man to whom she might 
become engaged. Mr. del Valle's own version of the story 
was that Miss Martinez went to the Hotel Royal of her own 
accord; notified him that she was there, that she had deserted 
her home in consequence of her stepfather's advances to her, 
and that she was afraid to return. She then begged him 

1 Mr Choate cross-examined the plaintiff at length on this part of the case 
and.in his summing up exclaimed, "Well, outlandish foreigners have done all 
sorts of things, and men h"vc various ways of looking at the same thing, but here 
is a point and here is a question at which I think there are no tWO ways ofiooking, 
and that is that it is contrary to the common instincts of mankind, and a libel 
upon the common instincts of woman, that when a betrothal has taken place be
tween a fair and unsophisticated virgin and a man of any description, that in the 
interval between the betrothal and the wedding ceremony, he should take her to his 
house and she should coment to go upon a salary of $100 a month, to serve in the 
capacity of a housekeeper. I leave the argument upon the point with you." 
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to allow her to teach his children and to live with him in the 
country. Evidently it was with these facts in mind that I.Vlr, 
Choate cross-questioned the plaintiff as follows:-

Mr. Ciloate. "Now you say, Miss Martinez, that you 
went to the hotel on the twenty-eighth day of April?" 

Miss Martinez. "I did." 
l.lI/r. Clzoate. "From where did you go?" 
Miss Martinez. "From my own home." 
M1·. CllDate. "Did you know anybody at that hotel?" 
Aliss Martinez. "I did not." 
Mr. Choate was prepared to show that the plaintiff 

was acquainted with the clerk of the Hotel Royal, a man 
by the name of Frederick Hammond, who on several occasions 
was seen by the bell boys in her room at the Hotel Royal, 
at which times the door of her bedroom was locked. The 
defendant's evidence subsequently showed, also, that many 
of the letters sent to the plaintiff under the name of Miss 
Howard, and addressed to different letter boxes on First 
Avenue, etc., had on the envelope the monogram "F. H:' 
(Frederick Hammond). 

Mr. Choate. "Did you know any of the managers or clerks 
at the Hotel Royal?" 

Miss Martinez. "I did not:' 
Mr. Choate. "Did you register your name at that hotel?" 
Miss A1artinez. "I just merely gave my name as 'Miss 

Livingston.' I did not register. I suppose I was registered." 
(The name "Miss Livingston" registered on the hotel 
register was in the handwriting of this same Frederick 
Hammond.) 

Mr. Choate. "To whom did you give your name as 'Miss 
L' . ,~" 1V1l1b:>ton . 

Miss Martinez. "To a gentleman whom I saw before 
taking board there. I went to arrange for a room the day 
before, and he asked me my name and showed me a room 
and I told him my name was' Miss Livingston,' and he put 
it down." 
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Mr. Choate. "Who was that gentleman?" . 
Miss Martinez. "I do not know who he was, or what he 

was." 
Mr. Clzoate. "Do you know a gentleman named Frederick 

Hammond?" 
Miss Martinez. "My receipts were signed that way, 

by the name of Hammond. Mr. del Valle told me that he 
was acquainted with some of the managers of the hotel, 
and it was that hotel that he suggested my going to." 

Mr. Choate. "You went by his suggestion?" 
Miss Martinez. "Went by his suggestion to this hotel." 
Mr. Choate. "Did he tell you of Frederick Hammond?" 
Miss Martinez. "He did not. He merely said that he 

knew some of the managers." 
Mr. Clzoate. "You say that Hammond was the name 

signed to your receipt?" 
Miss Martinez. "Yes, sir." 
Mr. Clzoate. "Was that the name of the gentleman 

to whom you gave your name as 'Miss Livingston'?" 
Miss Martinez. "I really do not know." 
Mr. Choate. "Was it anybody you had ever seen be

fore?" 
Miss Martinez. "I had never seen the person before 

in my life." 1 . 

Mr. Choate. "And you do not know how or by whom 
your name was registered in that hotel book?" 

Miss Martinez. "I do not know. The gentleman merely 
asked me my name and I told him. I told him the room 
would suit me, and I would come the next day." 

Mr. Clzoate. "Then you went alone both days?" 
Miss Martinez. "I did." 
Mr. Choate. "And both times without the defendant?" 

1 Mr. Choate, in his argument to the jury, said: "They went to her room on 
two separate occasions and found her there with Mr. Hamm.)nd with the door 
locked, Mr. Hammond sitting on the bed. This might have been explained, had she 
not already said in her cross-examination that she did not know Mr. Hammond. 
Now how do they meet itt" . 

• 

• 

• • 

• 

• 

• 
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Miss Martinez. "Without the defendant." 
Mr. Choate. "You selected a room that suited you?" 
Miss Martinez. "I did. On the top floor. It was the 

only room that was available." 
I t was shown later that this room was a small sized 

hall bedroom, and yet Miss Martinez was supposed to have 
made this arrangement with this hotel at the request of her 
wealthy affianced husband. In speaking of this in his sum
ming up, Mr. Choate says:~ 

"That does not look like Mr. del Valle's generous ac
commodations. Mr. del Valle was profuse, lavish. . She 
had the richest meats, the finest terrapin, wines of her own 
choice, always, at Solari's. But here in a little four-by-ten 
room, in the fourth story of the Hotel Royal, why, gentle
men, that looks to me a little more like Frederick Hammond, 
who wrote her name in the hotel register!" 

Mr. CllOate. "Did the defendant select this name of 
Livingston for you?" 

Miss Martinez. "He merely told me to take an as
sumed name, to go under some other name,--and I 
chose the name of Livingston." 

The purpose of this line of questions was shown in the 
summing up to have been as follows: . 

"Now, gentlemen, you have all been married, I infer 
from your appearance. [Laughter.] You have been through 
this mill of an engagement to be married. No matter what 
kind of a man he is, he may be as bad as men are ever 
made, or from that all the way to the next grade below the 
archangels, and I put it to you on your judgment and com
mon sense and your conscience, that you canaot find l"I. 

man who would take the betrothed of his heart, the woman 
whom he had chosen to be his wife, and th·~ mother of his' 
children, who would take her to a hotel in the city of New 
York to live for a longer'or shorter period under an assumed 

. . 
• name. 

• 

"The plaintiff went to this' hotel by the nalue of 'Living-
• • 

• 

• 

- • 
• 

• • • 
• 

• • 

• 
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stone.' It was a good selection! She says Del Valle did not 
choose that name. She had already passed by the name under 
which she could claim the blood of all the Howards, bu t now 
she claimed alliance with the notable stock of Livingstons." 

Mr. Choate. "Did you object to it when he told you 
to go there under an assumed name?" 

Miss Martinez. "No, I did not." 
Mr. Choate. "You were entirely willing to go to a. strange 

hotel alone under an assumed name?" 
Miss Martinez. "Yes. For a short while." 
Mr. Choate. "I wish you would tell us again precisely 

what it was that induced you to go to this strange hetel 
under such circums tances? " 

Miss lHartinez. "Well, l\1r. del Valle suggested that per
haps it would be better for me. He did not wish to have any 
trouble with my stepfather concerning my disappearance, 
neither did I wish to give him any unnecessary trouble 
it my father should take any violent steps of any kind, as 
he had so often threatened to do, and he suggested that I 
should take a room somewhere at some hotel, and see how 
papa would act." 

Mr. Choate. "How was papa to know anything about 
it if you were under an assumed name?" 

Miss Martinez. "Well, he certainly would know some
thing about it when I left home." 

Mr. Choate. "And the plan was that he should know 
about it?" 

Miss Martinez. "Should know what?" 
Mr. Choate. "Should know that you had gone?" 
Miss lv/artinez. "Why, of course." 
Mr. Choate. "To this hotel?" 
Miss Martinez. "No, not to the hotel. He knew that 

I had left home, and my fear was that he would hire detec
tives to search for me, and of course, if he discovered me in 
Mr. del Valle's home, I could not answer for the conse
quences." 
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Mr. Choate. "What consequences did you apprehend?" 
Miss Martinez. "I apprehended that he would kill 

Mr. del Valle and kill me." 
Mr Choate. ".-\nd rather than that, yO~l were willing 

to go to this hotel in this manner?" 
Miss }.lIar/inez. "Certainly, Mr. del Valle suggested it." I 
Mr. Choate. "Do you know whether your father did 

do anything because of your leaving?" 
Afiss iV/artinez. "Yes, I know that he put a personal 

in the Herald for me." 
Afr. Choate. "Did you show this 'personal' to Mr. 

del Valle?" 
Miss Martinez. "I showed it to him." 
Mr. Choate. "Did vou discover it in the Herald?" 

• 

Miss iHartinez. "I did." 
Mr. Choate. "The 'personal' in the Herald of the sec

ond day of May, or about five days after you had reached 
the hotel, is contained in this paper which I now show you, 
isn't it?" 

k!iss Afartinez. " Yes." 
Mr. Choate. "Now after the second dav of Mav, there-

• • 
fore, you knew that this 'personal' had come from your 
father, didn't you?" 

Miss i\1 arti11ez. "I did." 
Mr. Choate. ".-\fter you knew that your father 'was 

inconsolable and would make all satisfactory,' you did 
not have anymore fear of his shooting you or l\'Ir. del Valle, 
either, did you?" 

Miss Martinez. "I most certainly did. My father was 
not to be relied upon in what he said at all. He said a great 
many things which he never meant." 

Mr. Clzoate. "Do you mean that he did not have a good 
reputation for veracity?" 

1 All through the discussion of the plaintiff's testimony, Mr. Choate kept ex
claiming to the jury in his final argument, .. What sort of an engaged young lady is 
this! " 

.-. , , 
-
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Miss Martinez. "Not at all. But I knew that he had 
always threatened to shoot me and my husband, if I ever 
had one, and I knew that he would not make (all satisfac
tory,' and that is why I did not return home." 

J.l1r. Choate. "Did you answer this (personal'?" 
Miss "dartinez. "I did not." 
Mr. Choate. "Did you take any notice of your unhappy 

father?" 
Miss "-'fartinez. "I did not." 
Mr. Clz 0 ate . "Made no effort to console him?" 
Miss Martinez. "I did not. I loved Mr. del Valle, 

and went with Mr. del Valle and trusted him. I had nothing 
to do with my father. My father had many others to console 
h· " 1m. 

Mr. Clzoate. "While you were at the Hotel Royal did 
you make a visit to the Central Park with Mr. del Valle?" 

Miss Martinez. "Yes, frequently we went up to the Park 
and walked all round. It was the only chance I had of going 
out when he took me up there." 

Mr. Clzoa/e. "Do you remember anything you told him 
at that time?" 

Miss Martinez. "Nothing in particular." 
Mr. Choate. "Did you tell him that your stepfather 

had been using you brutally?" 
Miss Martinez. "I did not. I never told him any such 

thing. " 
Mr. Choate. "Did you say that you had to leave home 

and go to the hotel because of the bad treatment of your 
stepfather? " 

Miss Martinez. "I never did tell him so." 
Mr. Choate. "Did you ever tell anybody that?" 
Miss Martinez. « I could never tell anyone so, because 

my stepfather never treated me badly." 
Later in the trial Mrs. Quackenbos testified on the part 

of the defendant that while she was visiting Mr. del Valle's 
summer home at Poughkeepsie, she was introduced to the 
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plain tiff as "Miss Henriques, the housekeeper," and tha t 
during the conversation that followed she expressed her 
surprise at seeing so young a lady in that position. Where
upon the plain tiff had replied that she" had a mystery a t
tached to her life, which she would tell Mrs. Quackenbos 
and perhaps she would then think difJ"eren tly." She testified 
that the plaintiff had told her that her mother had married 
her uncle, and that she lived very unhappily at home owing 
to her stepfather's constant overtures to her; that her step
father was enamored of her; that the plaintiff in making this 
confession had used these words, "That is why I am here, 
madame. i\fy mamma asked Mr. del Valle to take me 
from my home." The plaintiff told Mrs. Quackenbos that 
it was impossible for her to remain at home; that she was 
almost exhausted from fighting for her honor; and that her 
mother had begged Mr. del Valle to take her away. In 
speaking of this evidence in the summing up, Mr. Choate 
said:-

"Why, she said, gentlemen, thai: she had been driven 
from her home by the amorous persecutions of her step
father, and that her mother had besought Mr. del Valle 
to take her to his house as his governess and housekeeper. 
You can't rub that out, gentlemen, if you dance on it all 
night wi th India rubber shoes!" 

* * * * * * * 

Mr. Choate. "When was it that the arrangements 
were completed and the family moved to the summer 
home in Poughkeepsie?" 

Miss Martinez. "The first of June." 
Mr. Choate. "Did you go direct to Poughkeepsie with 

Mr. del VaIle and h:s children?" 
Miss Martinez. "I did." 
Mr. Choate. "Now, I understand you that until the end 

of the first week of your stay at Mr. del Valle's house in 
Poughkeepsie, that is, until this 6th of June which you have 

• 
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spoken about, and f!"om the 14th of January, when you 
first made Mr. del Valle's acquaintance, he was uniformly 
kind and courteous?" 

Miss Martinez. " Al wa ys." 
Mr. Choate. "And there was not the least symptom 

of impropriety in his conduct towards you?" 
Miss Martinez. "Never, sir. He never offered me the 

sligh tes t indigni ty on any occasion." 
Mr. Choate. "And no approach toward impropriety on 

his part?" 
Miss Martinez. "Never. Not on any single occasion. 

Not a breath of it." 
Mr. Clzoafe. "As to this occurrence of the 6th of June, 

I understand you to say that after breakfast you went up 
to your room and lay down?" 

Miss Martinez. "I did." 
Mr. Choate. "And I understand YOli to say that was 

your usual habit?" 
Miss N/artil1ez. "Yes, s!r. It was not an everyday 

habit; it was more of a Sunday habit." 
Mr. Choate. "What time of the day did you have break-

fast on that Sunday?" 
Miss Martinez. "At eleven o'clock in the morning." 
Mr. Choate. "How do you fix the date?" 
Miss Martinez. "I think it is a day in a woman's life 

that she can never forget." 1 

Mr. Choate. "And you fix it as your first Sunday in 
Poughkeepsie? " 

Jo.1iss Martinez. "I do." 
Mr. Choate. "'Vho were the members of the house

hold at that time on that day? Who were they besides 
yourself and Mr. del Valle?" 

I Mr. Choate had in his hand at the time of thl ,amination a letter written 
by Adele, the plaintiff's sister, who had just left Poubnkeepsie, where she had been 
making a visit, and in which she referred to her sister as being" as happy as a 
queen." This letter was later offered in evidence. 

• 
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Miss Martinez. "There were the two younger children, 
Mr. Alvarez, and the servants." 

11.11'. Choate. "How many servants were there?" 
Miss Ll1artirtez. "There were seven servants." 
Mr. Choate. "And your room was where?" 
Miss Martinez. " 1\1 y. room was on the same floor wi th 

the family and Mr. del Valle's and the children's, and 
next to the nurse and the two younger children, all the 
children, in fact." 

1.11'. Choate. "Now, at breakfast who were present that 
morning?" 

Miss Martinez. "The children, Mr. Alvarez, Mr. del 
Valle, and myself." 

Mr. Choate. "What time was it you finished breakfast?" 
Miss i1.1artinez. "About half past eleven or a quarter 

to twelve, perha'ps twelve o'clock; I do not remember." 
A1r. Choate. "And how soon after you had finished 

breakfast did you go to your room?" 
Miss Martinez. " Immedia tel y after." 
Mr. Clzoate. "Did you go alone?" 
Miss Martinez. "I did." 
Mr. Choate. "What did you do?" 
lv!iss Martinez. "I lay on my bed reading. I could 

hear the children downstairs. Thev were on the veranda . 
• 

I heard their voices as they went away from the house with 
the nurse." 

Mr. Choate. " You remained on your bed, did you?" 
Miss Martinez. "I did. I was interested in my book and 

I commenced to read." 
Mr. Choate. "Did you remain upon the bed from the time 

you first took your place upon it until Mr. del Valle had 
accomplished what you ~harged upon him yesterday?" 

Miss Martinez. "I did." 
Mr. Choate. "And were not off the bed at all?" 
Miss Martinez. "I was not. I had partially arisen when 

he en tered." 
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A-fr. Choate. "The door of your room opened into the 
cen tre of the house, did it not?" 

Miss j\1 artinez. " I t did." 
Mr. Choate. "Did you close the door?" 
Miss }v/artinez. "I did." 
Mr. Choate. "Did you lock it?" 
Miss Martinez. "I did not." 
Mr. Choate. "Did you hear any other sound before 

Mr. del Valle appeared in your room?" 
Miss Martinez. "I did not. Merely the children's 

receding voices in the distance." 
A-fr. Choate. "This was a warm summer day, was it not?" 
Miss Martinez. "I t was. The sixth of June." 
!vIr. Choate. "Were the windows open?" 
Miss Martinez. "Yes." 
Mr. Choate. "Did Mr. del Valle knock upon the door?" 
Miss Atfartinez. "He did not." 
Mr. Choate. "You heard the door open?" 
Afiss j\1 artinez. "I did." 
Mr. Choate. "You saw him enter?" 
Miss Martinez. "I did." 
Mr. Choate. "And were you lying upon the bed?" 
Miss Martinez. "I was." 
Mr. Choate. "Did you get up from the bed?" 
Miss j\1artj,zez. "I just attempted to rise." 
Mr. Choate. "Who prevented you?" 
Miss Martinez. "He came over to me and sat down 

on the side of the bed." 
Mr. Choate. "Did he shut the door?" 
Miss Martinez. "He did." 
Mr. Choate. "While he was doing that did you attempt . ~" to rlse~ 
Miss Martinez. "I did." 
Mr. Choate. "\-Vhy didn't you rise?" 
Miss Martinez. "Because I could not. He came over 

to me before I had partially risen." 
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klr. CllOate. "Do you mean to say that in the time of his com
ing in and presenting himself and opening and shutting the 
door, thet'e was not time for you to spring up from the bed?" 

lvliss AJartinez. "There was not, because he was already 
half in the rOOm before I heard that he was in. I was en
gaged in reading at the time, and he had opened the door 
very softly." 

Mr. Choate. "Was there time for YOll to begin to start 
from the bed?" 

i\.fiss Martinez. "Well, I do not know. I did not study 
the time." 

Mr. CllOate. "How long was he in your room that morn
. ~" mg. 

Aliss Martinez. "I cannot S,lY exactly." 
Mr. CllOate. "You can say whether he was there an hour, 

or two hours. or hai f an hour?" 
• 

Miss Martinez. "\Vell, he was there about an hour." 
Mr. Choate. "Did YOll make an outcry while he was in 

the room? " 
Nfiss ,\.fartinez. "No, I did not scream." 
Mr. CllOate. "Did not attempt to scream, did you?" 
Miss Martinez. "No, I did not attempt to scream. I 

remonstrated with him." 
Mr. Choate. "Did you speak in a loud voice?" 
Miss Martinez. "\Vell, not to be heard all over the house, 

but if anybody had been in the room he would have heard 
m " e. 

Mr. Choate. "Did you speak low?" 
Miss Martinez. "Lower than I am speaking now." 
Mr. Choate. "You did not make any effort to make 

yourself heard by anybody in the house, or ou tside?" 
Miss Martinez. "No, I was not afraid of l'vlr. del Valle. 

J did not think he came into my room to murder me, nor 
to hurt me." 

Mr. Choate. "You found out, according to your story, 
what he did come for, after a while, didn't you?" 
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Miss ,\J1tlrtinez. "Yes." 
Mr. Choate. "And before he accomplished his purpose?" 
Miss ,\fartinez. "Yes." 
Mr. Choate. "Now, didn't you speak above a low voice 

then?" 
lvliss Martinez. "Well, perhaps I did." 
Mr. Choate. "Well, did YOll?" 
Miss Martinez. "I think I did." 
Mr. Choate. "'VeIl, did you scream out?" 
Miss ,\fartinez. "I did not." 
Mr. CllOate. "Did you call au t? .. 
Miss lHartinez. "I did r,ot." 
Mr. Cil(;ate. "Did you speak loud enough to be heard 

by any of tho! ~ervants below, or anybody in the hall or on 
the veranda?" 

,Hiss Martinez. "I do nnt think anybody could have 
heard me." 

Mr. Clloate. "Why didn't you cry out?" 
Miss .Hartinez. "Because he told me not to." 
Mr. Choate. "Oh, he told you not to?" 
Miss Alartinez. "Yes." 
Mr. Clloate. "Then it was a spirit of obedience to him." 
Miss Martinez. " Just as you please to look upon it." 
Mr. Choate. "'Just as I please to look upon it'?" Well, 

I look upon it so. Now you say that you do not think he 
had any evil purpose when he came into the room?" 

Miss Martinez. "No, I cannot believe he did." 
Mr. Choate. "And you do not think so now?" 
.Miss Martinez. "Oh, I do think so now, certainly." 
Mr. Choate. "You did not think so then?" 
Miss Martinez. "No, I did not when he entered the 

room." 
Mr. Choate. "There was nothing indicating an evil 

purpose on his part?" 
Miss Martinez. "No, I do not think so." 
Mr. Choate. "How long had he been there before there 
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was anything on his part that indicated to you any evil 
inten t?" 

Miss Nlartinez. "About fifteen minutes." 
lvIr. Choate. "Before you had the least idea of any evil 

intent on his part?" 
Afiss Afartinez. "Well, I did not then think he had any 

evil in ten t. " 
Afr. Choate. "Were you fully dressed that morning?" 
Miss Martinez. "Fully dressed." 
Mr. Choate. "And fully dressed when he came into the 

• 
room?" 

Miss Martinez. "Fully dressed." 
Mr. Choate. "J ust as you had been at breakfast?" 
Miss Martinez. "Just the very same." 
Mr. Clloa/e. "You were lying on the bed. Where \vas he?" 
Miss Martinez. "He was also on the bed." 
Mr. Choate. "Sitting by your side?" 
Miss Martinez. "Yes." 
Mr. Choate. " And you and he were engaged in conversa

tion, were vou?" 
• 

M · M' "\:tT " ISS artmez. ',e were. 
Mr. Choate. "Sometime during that hour you became 

partly undressed, I suppose. When was that?" 
Miss AJartinez. "How do you know I became partly 

undressed? .. 
Mr. Choate. "I judge so from what you have stated. 

I beg your pardon. Did you, or did you not?" 
Miss Martinez. "No, I did not become undressed. . 

Merely Mr. del Valle took my belt off. I had a wrapper 
on. I had a black silk bel t." 

Mr. Choate. "You had a belt? How was that secured?" 
Miss lvIartinez. "Just merely by hook and eye. It was a 

black silk ribbon belt." 
Mr. Choate. "And that became unhooked?" 
Miss Martinez. "I t did not become unhooked; Mr. 

del Valle unhooked it." 
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kfr. Choate. "What was it you did when he unhooked 
the belt? Did you cry au t? " 

Miss Martinez. "No, I did not cry out. I told you 
I made no outcry whatever." 

Mr. Choate had made his point. Immediately the idea 
flashed across his mind that if he stopped here he had one 
of the opportuni ties of his life for the summing up. This is 
how he made llse of it:-

"Gentlemen of the jury: This is not a story of Lucretia 
and Tarquin, who came with his sword. Oh, no, there was 
not any sword. They conversed together. There is not a 
word as to what was said, and after a while, the story is, 
he unbuckled her belt and then it was all over! On the 
unloosening of her belt, she went all to pieces! Gentlemen, 
my question to you, which I want you to take to the jury 
room and answer, is whether, under sllch circumstances, 
by the mere undoing of that hook and eye, and the unloosen
ing of that belt, a woman would go all to pieces unless there 
was something of a very loose woman behind the belt! 
All the household was there. Why did she not cry out? 
Why did she not raise that gentle-tempered voice of hers a 
little? A silent seduction, by her own story!" 

* * * * * * * * * 

Mr. Choate. "Now, Miss Martinez, you have spoken 
of your father being sometime or other informed of your 
having gone to Poughkeepsie, and did you also under
stand that he was informed of your project of mar
riage?" 

M · M' "Y . h " ISS artmez. es, SIr, e was. 
Mr. Choate. "Did he come up with his revolver?" 
Miss Martinez. "He did not." 
Mr. Choate. "Did he make any effort to see you?" 
Miss Martinez. "No, he did not." 
Mr. Choate. "Did he make any effort to see Mr. del 

Valle?" 

• 

• 
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Miss Martinez. "He did not." 
Mr. CllOate. "He appeared at Poughkeepsie after a while, 

did he not? " 
Miss lv/artinez. "Yes, he did. My mother revealed the 

fact to him that I was at Poughkeepsie and engaged to be 
married to Mr. del Valle, and insisted upon his acting rea
sonably." 

Afr. Choate. "And he did act reasonably, did he not?" 
Miss Afartinez. "He did." 
/lib'. Choate. "He came up making visits?" 
Miss il!Iartinez. "He did." 
Mr. Choate. "Was IVlr. del Valle at home?" 
I.Viss Martinez. "He was." 
A1r. Choate. "And you were there?" 
Miss llfartinez. "1 was." 
Mr. CllOate. "Did you see the meeting between your 

father and lVlr. del Valle?" 
Miss ll!Iartinez. "1 did. I introduced my father to Mr. 

del Valle." 
Mr. Choate. "Everything was agreeable and pleasant, 

was it?" 
Miss Martinez. "Very pleasant indeed." 
Mr. Choate. "And your father stayed to dinner?" 
Miss lliartinez. "He did." 
Mr. Choate. "Did he make any threats?" 
Miss Martinez. "He did not." 
Mr. Choate. "Did he exhibit any violence?" 
Miss Martinez. "He did not." 
Mr. Choate. "Then all your fears proved to have been 

unfounded, didn't they?" 
Miss Martinez. "Not at all." 
Mr. Choate. "You think that after all, if you had married 

Mr. del Valle, he would have carried his threats into execu
tion?" 

Miss Martinez. "I think he would, most certainly." 
Mr. Choate. "And yet he came up pleasantly and spent 
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the day with Mr. del Valle and you at Mr. del Valle's house, 
knowing that you were living in his house?" 

Miss Martinez. "Yes." 
Mr. Choate. "Upon a promise of marriage?" 
Miss Martinez. "He did." 
Mr. Choate. ."Did he try to dissuade you from marry

ing?" 
Miss Martinez. "He did not." 
Mr. Choate. "And yet you think that if you married, 

he would have shot you and Mr. del Valle?" 
Miss Martinez. "I do most certainly think so." 

* * * * * * * * 
lvlr. Choate. .. Miss Martinez, did you write a letter, 

dated September 8, to Mr. del Valle?" 1 

Miss A-lartinez. "I did." 
jlt/r. Choate. .. Is this the letter which I now show 

vou~" , . 
Miss Martinez. "Well, it may be, but I would not swear to 

. " 1 t. 
Mr. Choate. "Will you swear it is not?" 
Miss Martinez. "No, I would not swear it is not." 
Mr. Choate. "In this letter you say, 'I have been very 

happy in your house'?" 
Miss Martinez. "Yes. " 
Mr. Choate. "That was true, was it not?" 
Miss Martinez. "It was very true." 
Mr. Choate. "During that period was it true that you 

were 'very happy' in his house?" 
Miss jlt/a1"tinez. "Until the 6th of June, the Sunday I 

told you about a little while ago." 
Mr. Choate. "That was four days?" 
Miss lvlartinez. "Well, that was some time." 

I The student's attention is directed to this extremely clever use, in cross
examination, of a letter which was wholly inconsistent with the story of her stay 
at Poughkeepsie, which the plaintiff had already sworn to • 

• 
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Mr. Clzoate. "You got there on the night of the first, 
didn't you?" 

Miss Martinez. "Yes, I did." 
Mr. Choate. "And your happiness carrie to an end on 

the morning of the 6th?" 
J.l1iss lvlartinez. " Yes, it did." 
Mr. Choate. "And that was what you meant when 

you wrote, 'I have been very happy in your house'?" 
Miss Martinez. "I did, and up to the time when I 

heard of the compromise not being adjusted." 
Mr. Choate. "Oh, you were very happy till then?" 
Miss Martinez. "Yes." 
Mr. Clzoate. '" I will always think of the many happy 

hours spent with you.' What did you mean by (the many 
happy hours'?" 

Miss Martinez. "What did I mean by it?" 
Mr. Choate. "Yes, what hours did you mean?" 
Miss Martinez. "I meant the hours that I spent with 

Mr. del Valle and which were happy." 
Mr. Choate. "Before the 6th of June?" 
Miss Martinez. "Yes." 
Mr. Choate. "And none after?" 
lvliss Martinez. "Not many." 
Mr. Choate. "Then your object in writing this letter 

was to thank him for the many happy hours spent with 
him between the afternoon of the I st of June, when you 
arrived, and the morning of the 6th of June, was it?" 

Miss Martinez. "It was." 
Mr. Choate. "'And which were the only ones I have 

ever known.' What did you mean by that, to compare 
the hours of those four days of June with all the previous 
hours of your life?" 

Miss Martinez. "I meant with all the previous hours 
of my life I had never been happy in all my life." 

Mr. Choate. "As in those four days?" 
Miss Martinez. "No." 
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Mr. Cltoate. "What was it that prevented your being 
equally happy from the time of your engagement down 
to the first of June?" 

Miss il1ar/inez. "Oh, I don't think it was a very happy 
state of mind I was in, to be engaged to Mr. del Valle and 
could not see him as I wished to, occasion all y in the even
ings. I was restricted." 

Mr. Cltoa/e. "I t was the restrictions that were placed 
upon your seeing l\'Ir. del Valle, and yet you saw him eight 
times a week, I think you testified, and every day you spent 
hours in his company?" 

ll1iss Afartinez. "Not every day." 
Mr. ClIO ate. "\Vell, whenever you met?" 
Miss 1l1ar/inez. "Yes." 
Mr. Cltoate. "And you were alone together?" 
M · l".· cc \\7 " ISS jYJ.artmez. e were. 

• 

Mr. Clloate. "And his conduct towards you during all 
these hours was absolutely unquestionable?" 

jVliss lVlartinez. "Unquestionable." 
Mr. Choate. "Why, then, did you say that the hours 

of the ~d, 3d,4th, and 5th of June that you spent with 
him, were the only happy hours that you had ever known 
compared with the previous hours spent with l\lr. del 
Valle?" 

Miss Martinez. "I t was just merely from the fact that 
my father's manner and way towards me made me always 
unhappy." 

lv!r. Cltoate. "That is, the fear that your father, if he 
found it out, would shoot you and your intended?" 

1l1iss il1artinez. "I twas." 
Mr. Cltoate. "You still had that fear during the 2d, 3d, 4th, 

and 5th of June, it seems, didn't you?" 
Miss Martinez. "No, I didn't have that fear as much 

as I had." 
1l1r. CllOate. "You said that was not dissipated until 

your father's second visit in August." 
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!,vliss Marli1Je'Z. .. So it was not, but I did not have as 
much fear then as I had before. " 

Afr. CllOllh'. "Oh, because your father was in ~ew York 
• 

and you at Poughkeepsie?" 
Miss l\1arlil1ez. "Yes." 
lvlr. Clzoate. '" I leave it to God to grant you the reward 

you so much deserve, and which is impossible for you to 
receive on this earth.' Reward for what, do you mean?" 

lHiss fl1artillez. "Oh, I had it conversation with Mr. 
del Valle before I wrote that letter to him." 

ll1r. Clzoate:. "I am asking you now the meaning of this 
letter. \Vhat acts and conduct of his was it, taken all to
gether, that you left it to God to reward him for, because 
it was impossible for him to have any reward on earth for it?" 

Miss 1l1arti1Jez. "I did not mean at all what I wrote." 
. A·fr. Clzoate. "Oh, you did not mean what you wrote?" 

LHiss klal'tinez. "No, I did not. I merely wished to 
• 

keep Mr. del Valle as my friend." 
ll1r. Clzoate. "Are you in the habit now of writing what 

you do not mean?" 
Miss Afal'ti1Jez. "I am certainly not in the habit." 
ll1r. Choate. "But this you did not mean at all, did you?" 
ll1iss Alartinez. "Oh, I meant some of it, some I didn't." 
Mr. Choate. "How much of it did you mean? Did you 

mean that you' left it to God to grant the reward he so much 
deserved'; or did you mean' that it was impossible for him to 
receive that reward on earth'? Which part of it did you 
mean'?" 

Miss Martinez. "I meant no part of that." 
A1r. Clzoate. "Did you understand that Mr. del Valle 

was to come and see YOll in N ew York?" 
• 

Miss lvIartinez. "I did, certainly." 
!vIr. Clzoate. "And so you understood when you wrote 

this letter?" 
Miss AJartinez. "I did." 
Mr. Choate. "Now you began, 'My dear friend, it may 



256 THE ART OF CROSS-EXAMINATION 

be that I may never see you again.' What did you mean by 
that?" 

Miss Mm1incz. "Because I doubted his word, and 
thought perhaps I should never see Mr. del Valle again, 
treating me as he had." 

Mr. Cltoate. "You doubted his word, and you wrote 
him what you did not mean at all. Does that represent 
the real state of the relations between you at that 
time?" 

Miss Martinez. "Well, the relations between us at the 
time would be very difficul t indeed to defin'e." 

Mr. Choate. "I will complete the first sen tence, estill, 
I feel that I cannot leave your house without thanking you 
for all your kindness to me.' " 

M iss Marti ncz. ." Mr. del V aIle al wa ys was very kind 
to me, always." 

Mr. Choate. cc And you thought that, taking his whole 
conduct together from the beginning to the end of your 
stay, it was incumbent upon you not to leave without 
thanking him for all his kindness to you. Is that so?" 

Miss Martinez. cc Yes." 
Mr. Choate. "And you meant that, didn't you?" 
Miss Martinez. "Well, no, I didn't mean it exactly." 
Mr. CIloate. "'} have been very happy in your house.' 

Did you mean tha t? " 
Miss Martinez. "I was very happy in his house and I was 

very miserable." 
• 

Mr. Choate. II After you got to New Y Ol'k, Mr. del Valle 
did not come to see you? " 

Miss Martinez. cc He did not." 
Mr. Choate. "And you have never seen him since until 

you saw him in this court room?" 
J1iss Martinez. "I have not." 

* * * * * * * * * 
Mr. Choate. "In those visi ts to Solari's you spoke of 
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the other day, did YOli always have a private room, no 
one being presen t bu t yoursel ves and the wai ter?" 

Miss Martinez. "We did have a private room." 
Mr. CllOate. "Did you always have the same room?" 
Miss Martinez. "No, not always." 
Mr. Choate. "How many different private rooms should 

you think you had at Solari's?" 
Miss Martinez. "I can't tell you how many different 

ones, 'perhaps two or three." 
Mr. CllOate. "Was Mr. del Valle's demeanor to you 

on such occasions the same as it was when you were in your 
mother's hOllse and in the street, and in public places like 
the opera and matinee?" 

Miss Martinez. "Always the same in a private roum 
as he was at home when my mother was not there. He 
used to kiss me frequently, but he never kissed me at 
matinees, nor did he kiss me in the street. Our inter
course and behavior, therefore, must have been differ-
ent. " 

Mr. Choate. "Otherwise it was the samd" 
jl1iss Martinez. "Always most respectful." 
Afr. Choate. "As to his kisses, of course you made no 

objection? " 
Afiss Martinez. "None at all." 
Mr. Choate. "How long were these interview.,; at Solari's, 

-these meetings when you went there and had a private 
room generally?" 

Miss lvlartinez. "They varied in length. Sometimes 
we arrived there at two o'clock and remained until four, 
-:sometimes we arrived there a little earlier." 

Mr. Choate. "About a couple of hours." 
Miss Martinez. "Two or three hours." 
Mr. Choate. "What were you doing all that time?" 
Miss Martinez. "We were eating." . 
Mr. Choate. "What, not eating all the time?" 
Miss Martinez. "Eating all the time." 
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Mr. Choate. "Two hours eating! Well, you must 
have grown fat during that period!" 

Afiss Martinez. "Well, perhaps you eat much quicker 
than I do." 

Mr. Choate. "You think you ate all that time?" 
Miss Afartinez. ""VeIl, I do not say we gormandized 

continually." 
Mr. Choate. "But pretty constantly eating; that was 

the only business?" 
Miss Martinez. "First we had our dinner and then there 

was a digression of about half an hour before we called for 
dessert. That perhaps took up another hour." 

Mr. Choate. "During that' digression' what did you gen
erall y do ? " 

Miss /ti!artinez. "We used to talk." 
Mr. Choate. "How did Mr. del Valle progress with his 

E 1· h~" ng IS • 

Miss Afartinez. "Very well indeed. Remarkably well." 
Mr. Choate. "Did you practise English at Solari's?" 
Miss Martinez. "Yes, frequently." 
lvIr. Choate. "That was a pretty constant occupation 

at all your meetings in those private rooms at Solari's, 
wasn't it, practising or speaking English?" 

lHiss Martinez. "We frequently spoke about the rules 
of the language." . 

Mr. Choate. "Did his English during these intervals 
improve?" 

Afiss lVIal'tinez. "I think it did." 
lvIr. Choate. "And you did all you could to improve 

it, I suppose?" 
lvIiss lVI artinez. "Undeniably so." 
lVIr. Choate. "You even had a book of conversation 

with you?" 
ll!Iiss Martinez. "We had." 
Mr. Choate. "And did he make great efforts at those 

times to improve and advance his English?" 
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Nliss ll1artinez. "I believe he did." 

"-9 -:;, 

Referring in his summing up to this part of the examina
tion, Mr. Choate said:-

"What I am endeavoring to show you, gentlemen, is 
that the action of the parties does not confirm this idea 
of a promise of marriage, because from what you have 
heard of this place, from the sentiment which has made 
itself apparent in this court room whenever the name 
Solari was mentioned, I think you will bear me out in saying 
that it is not a place where ladies and gentlemen go for court
ship with a view to matrimony. From what you know 
of the place, if you had made the acquaintance of a young 
woman and become betrothed to her, is it to Solari's you 
would go to do your courting wi th a view to matrimony? 
All of us, every juryman, will say 'no', and will you not 
judge the defendant as you judge yourselves? 

"The defendant was tickled, attracted, and pleased. 
Here was a woman who could speak his own language 
and they could pick up the broken fragmen ts of his English 
and her Spanish, and put them together, and he liked nothing 
better, and so they went to Soiari's! 

"Well, gentlemen, I do not know anything about Solari's 
except what is shown here upon the evidence. So far as I 
can make out, however, people go to Solari's for all sorts of 
purposes. Men go there with ladies, ladies with ladies, men 
with men, theatre parties, family parties, matinee parties,
all sorts of parties, and these parties went there together. 
But under the developments of this case, Solari's assumes 
new importance and acquires a new fame. I t is no longer a 
mere restaurant. It is no longer a mere place of refreshment 
for the body, where you can get meat and wine and what
ever is pleasant for the inner mind; it now attains celebrity 
as a new school of learning, patronized, brought into notice, 
by my client and the fair plaintiff as a place where you can go 
to drink of the Fountain of Knowledge. [Laughter.] They 
had a 'Guide to Conversation. ' 
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CC I think the fair plaintiff said that there were C digressions' 
there. They ate and drank, she thinks they ate and drank 
for two hours at a time, but I compelled her to say that there 
was an intermediate' digression.' \Vhat there was in the 
digressions does not exactly appear; for one thing, there was 
this 'Guide to Conversation: but there were limits even to 
the regions to which this Guide led them, for they both agreed 
that it did not bring them even to the vestibule of Criminal 
Conversation, which is a very important point to con
sider in connection with the history of these meetings at 
Solari's." [Roars oj lauglzter.] 

* * * * * * * * * 
Mr. Choate. "During the period of your engagement 

from early in February down to the' time of going to Pough
keepsie, did you ever, while with Mr. del Valle, fall in with 
any of his friends or acquain tances?" 

Miss Martinez. "I did, on several occasions." 
Mr. Choate. "\Vere you introduced?" 
Miss /1.1 rtinez. "No, but on one occasion some of his 

friends were at the matinee." 1 

Mr. Choate. "Were you introduced to them there, 
and if so, who were they?" 

Miss Martinez. "I was not." 
Mr. Choate. "During the period of this engagement, 

as you say, to you, did he introduce you at all to anybody?" 
Miss Martinez. "During the period of our engagement?" 
Mr. Clzoate. " Yes." 
Miss Martinez. "No, I think not." 
Mr 'CllOate "Then he certainly did not introduce you 

to anybody as his intended wife?" 

1 When speaking of this phase of the case to the jury, Mr. Choate said, "I 
will say this, that where there is a betrothal, the parties do give some symptoms 
ofic sooner or later. You cannot prevent their showing it, and there is no suggestion 
of evidence that anybody saw the~e parties together acting toward t:ach other as 
though they were engaged." 

, 
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Miss Martinez. "He did not. I was not introduced to 
• 

anybody." 
111r. Clzoate. "When you were at Poughkeepsie did 

any person come to the house to make a visit?" 
Miss 111artinez. "They did." 
Mr. Choate. "\Vere you introduced to them?" 
lvIiss Mmtinez. "I was." 
Mr. Choate. " By whom?" 
Miss Martinez. "By Mr. del Valle." 
Mr. Choate. "How?" 
Miss Martinez. "As the instructress of his children, 

or governess, or something of that kind." 
Mr. Choate. "Never in all that time did he introduce 

you to anybody as his intended wife?" 
Jt.,-liss Martinez. "No, he did not wish anybody to know it, 

he said." 
Mr. Clzoate. "When did he say that?" 
Miss lvlartinez. "He told me so when he expected Mrs. 

Quackenbos' visit before she arrived." 
111r. Clzoate. "That was some three months after your 

engagemen t? " 
Miss Martinez. "It was." 
Mr. Choate. "He did not intimate for the first three 

months a desire that nobody should know, did he?" 
Miss Martinez. "He never said a word to me about any 

one's knowing anything about it." 
Mr. Choate. "And if there was any concealment, it was 

not on his part?" 
Miss Martinez. "It was not, nor on my part either." 
Mr. Choate. "Nor his desire?" 
lvIiss Martinez. "Nor on my part either." 
This gave Mr. Choate an opportunity for this final 

shaft at the plaintiff in his summing up:-
"You see, gentlemen, what an immense advantage it 

would be for her, for this family, if they could make this 
'consolidated Virginia,' in the form of my client, their own. 
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They had no possible means of support; he have in sight, a 
craft laden, as they supposed, with treasure for themselves. If 
there had been this engagement of marriage, the world would 
have heard of it. I don't mean the If/arid newspaper it 
hears of everything but all the world that surrounds the 
Henriques and Martinez family. The news would have 
spread that they had captured a prize and brought it into 
court for condemnation!" 

After deliberating for twen'ty-six hours the jury returned 
a verdict in favor of the plaintiff, and assessed the damages 
at fifty dollars. 

, 

, 



CHAPTER XIII 

THE CROSS-EXAMINATIO!'l" OF RICHARD PIGOTT BY SIR CHARLES 
RUSSELL BEFORE THE PARNELL CO:\lMISSIO!'l" 

PROBABLY one of the most dramatic and successful of 
the more celebrated cross-examinations in the history 
of the English courts is Sir Charles Russell's cr oss-examina
tion of Pigott, the chief witness in the investiga tion grow
ing out of the attack upon Charles S. Parnell and sixty-five 
Irish members of Parliament, by name, for belonging to a 
lawless and even murderous organization, whose aim was 
the overthrow of English rule. 

This cross-examination is in marked contrast with the 
method used by Mr. Choate in his cross-examination of the 
plaintiff in the Martinez case related in the preceding chap
ter. During the entire cross-examination of Miss Martinez, 
Mr. Choate carefully concealed from her the fact that he 
had in his possession a letter written by her, with which 
he intended to destroy her in his summing up. But here 
the opposite method was adopted by Sir Charles Russell, 
and after adroitly leading Pigott to commit himself irre
trievably to certain absolute statements, Russell suddenly 
confronted him with his own letters in a way that was mas
terly and deadly to Pigott. 

The case is also an admirable illustration of the import
ance of so using a damaging letter that a dishonest witness 
cannot escape its effect by ready and ingenious explanations, 
when given an opportunity, as is often done by an unskilful 
cross-examiner. Attention has already been drawn to this 
vital point in the chapter upon the proper" Sequence of 
Cross-Examination." The cross-examination of Pigott 
shows that Sir Charles Russell thoroughly understood this 
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branch of the art, for he read to Pigott only a portion of his 
damaging letter, and then mercilessly impaled him upon 
the sharp poin ts of his questions before dragging him forward 
in a bleeding condition to face other portions of his letter, 
and repeated the process until Pigott was cut to pieces. 

The principal charge against Parnell, and the only one 
that interests uS in the cross-examination of the witness 
Pigott, was the writing of a letter by Parnell which the 
Times claimed to have obtained and published in facsimile, 
in which he excused the murderer of Lord Frederick Caven
dish, Chief Secretary for Ireland, and of Mr. Burke, Under 
Secretary, in Phcenix Park, Dublin, on May 6, 1882. One 
particular sen tenee in the letter read, "I cannot refuse to 
admit that Burke got no more than his deserts." 

The publication of this letter naturally made a great 
stir in Parliament and in the country at large. Parnell 
stated in the House of Commons that the letter was a 
forgery, and later asked for the appointment of a select 
committee to inquire whether the facsimile letter was 
a forgery. The Government refused this request, but 
appointed a special committee, composed of three judges, 
to investigate all the charges made by the Times. 

The writer is indebted again to Russell's biographer, 
Mr. O'Brien, for the details of this celebrated case. Seldom 
has any legal controversy been so graphically described 
as this one. One seems to be living with Russell, and 
indeed with Mr. O'Brien himself, throughout those event
ful months. We must content ourselves, however, with 
a reproduction of the cross-examination of Pigott as it 
comes from the stenographer's minutes of the trial, en
lightened by the pen of Russell's facile biographer. 

Mr. O'Brien speaks of it as "the event in the life of 
Russell the defence of Parnell. JJ In order to undertake this 
defence, Russell returned to the Times the retainer he had 
enjoyed from them for many previous years. It was known 
that the Times had bought the letter from Mr. Houston, the 
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secretary of the Irish Loyal and Patriotic Union, and that 
Mr. Houston had bought it from Pigott. But how did 
Pigott come by it? That was the question of the hour, and 
people looked forward to the day when Pigott should go into 
the box to tell his story, and when Sir Charles Russell should 
rise to cross-examine him. Mr. O'Brien writes: "Pigott's 
evidence in chief, so far as the letter was concerned, came 
practically to this: he had been employed by the Irish Loyal 
and Patriotic Union to hunt up documents which might 
incriminate Parnell, and he had bought the facsimile letter, 
wi th other letters, in Paris from an agent of the Clan-na-Gael, 
who had no objection to injuring Parnell for a valuable 
consideration. . .. 

"During the whole week or more Russell had looked 
pale, worn, anxious, nervous, distressed. He was impa
tient, irritable, at times disagreeable. Even at luncheon, 
half an hour before, he seemed to be thoroughly out of 
sort~·, and gave you the idea rather of a young junior with 
his f.rst brief than of the most formidable advocate at the 
Ba~. Now all was changed. As he stood facing Pigott, 
he was a picture of calmness, self-possession, strength; 
there was no sign of impatiencf.! or irritability; not a trace of 
illness, anxiety, or care; a slight tinge of color lighted up the 
face, the eyes sparkled, and a pleasant smile played about the 
mouth. The whole bearing and manner of the man, as he 
proudly turned his head toward the box, showed courage, 
resolution, confidence. Addressing the witness with much 
courtesy, while a profound silence fell upon the crowded 
court, he began: 'Mr. Pigott, would you be good enough, with 
my Lords' permission, to write some words on that sheet 
of paper for me? Perhaps you will sit down in order to do 
so?' A sheet of paper was then handed to the witness. I 
thought he looked for a moment surprised. This clearly 
was not the beginning that he had expected. He hesitated, 
seemed confused. Perhaps Russell observed it. At all 
events he added quickly:-
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" 'Would you like to sit down?' 
" 'Oh, no, thanks,' replied Pigott, a Ii ttle flurried. 
"The President. "VeIl, but I think it is better that you 

should sit down. Here is a table upon which you can write 
in the ordinary way the course you always pursue.' 

"Pigott sat down and seemed to recover his equilibrium. 
"Russell. 'Will you wri te the word "livelihood"?' 
"Pigot wrote. 
" Russell. ' Just leave a space. Will you write the word 

" likelihood"?' 
"Pigott wrote. 
"Russell. 'Will you write your own name? Will- you 

write the word" proselytism," and finally (I think I will not 
trouble you at present with any more) "Patrick Egan" and 
" P. Egan"?' 

"He uttered these last words with emphasis, as if they 
imported something of great importance. Then, when 
Pigott had written, he added carelessly, 'There is one word 
I had forgotten. Lower down, please, leaving spaces, write 
the word "hesitancy.'" Then, as Pigott was about to write, 
he added, as if this were the vital point, 'with a small "h." , 
Pigott wrote and looked relieved. 

"Russell. 'Will you kindly give me the sheet?' 
"Pigott took up a bit of blotting paper to lay on the sheet, 

when Russell, with a sharp ring in his voice, said rapidly, 
'Don't blot it, please.' It seemed to me that the sharp ring 
in Russell's voice startled Pigott. While writing he had 
looked composed; now again he looked flurried, and nerv
ously handed back the sheet. The attorney general looked 
keenly at it, and then said, with the air of a man who had 
himself scored, 'My Lords, I suggest that had better be 
photographed, if your Lordships see no objection." 

"Russell (turning sharply toward the attorney general, 
and with an angry glance and an Ulster accent, which 
sometimes broke out when he felt irritated). 'Do not 
interrupt my cross-examination with that request.' 

, . 
• • 
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"Little did the attorney general at that moment know 
that, in the ten minutes or quarter of an hour which it had 
taken to ask these questions, Russell had gained a decisive 
advantage. Pigott had in one of his letters to Pat Egan 
spelt 'hesitancy' thus, 'hesitency.' In one of the incrimina
tory letters' hesitancy' was so spelt; and in the sheet now 
handed back to Russell, Pigott had written 'hesitency,' too. 
In fact it was Pigott's spelling of this word that had put the 
Irish members on his scent. Pat Egan, seeing the word 
spelt with an' e' in one of the incriminatory letters, had writ
ten to Parnell, saying in effect, 'Pigott is the forger. In the 
letter ascribed to you (C hesi tancy" is spel t "hesi tency." 
That is the way Pigott always spells the word.' These 
things were not dreamt of in the philosophy of the attorney 
general when he interrupted Russell's cross-examination 
wi th the request that the sheet' had better be photographed.' 
So closed the first round of the combat. 

«Russell went on in his former courteous manner, and 
Pigott, who had now completely recovered confidence, looked 
once more like a man determined to stand to his guns. 

"Russell, having disposed of some preliminary points 
at length (and after he had been perhaps about half an 
hour on his feet), closed with the witness. 

"Russell. 'The first publication of the articles" Parnel
lism and Crime" was on the 7th March, 1887? ' 

cc Pigott (sturdily). cI do not know.' 
cc Russell (amiably). '''VeIl, you may assume that is the 

date.' 
.. Pigott (carelessly). 'I suppose so.' 
.. Russell. 'And you were aware of the intended publica

tion of the correspondence, the incriminatory letters?' 
.. Pigott (firmly). 'No, I was not at all aware of it.' 
cc Russell (sharply, and with the Ulster ring in his voice). 

'What?' 
"Pigott (boldly). 'No, certainly not.' 

* * * * * * * * * 
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"Russell. '\Vere you not aware that there were grave 
charges to be made against Mr. Parnell and the leading 
members of the Land League?' 

"Pigott (positively). 'I was not aware of it until they 
actually commenced! 

"Russell (again with the Ulster ring). 'What?' 
.. Pigott (defiantly). '1 was not aware of it until the publica

tion actually commenced.' 
.. Russell (pausing, and looking straight at the witness). 

'Do you swear tha t?' 
.. Pigott (aggressively). '1 do.' 
.. Russell (making a gesture with both hands, and look

ing toward the bench). 'Very good, there is no mistake 
about that.' 

"Then there was a pause; Russell placed his hands beneath 
the shelf in front of him, and drew from it some papers
Pigott, the attorney general, the judges, everyone in court 
looking intently at him the while. There was not a breath, 
not a movement. I think it was the most dramatic scene 
in the whole cross-examination, abounding as it did in drama
tic scenes. Then, handing Pigott a letter, Russell said 
calrnly:-

.. 'Is that your letter? Do not trouble to read it; tell 
• 

me if it is your letter.' 
"Pigott took the letter, and held it close to his eyes as 

if reading it. 
"Russell (sharply). 'Do not trouble to read it.' 
.. Pigott. 'Yes, I think it is.' 
.. Russell (with a frown). 'Have you any doubt of it?' 
"Pigott. 'No.' 
.. Russell (addressing the judges). 'My Lords, it is from 

Anderton's Hotel, and it is addressed by the witness to Arch
bishop Walsh. The date, my Lords, is the 4th of March, 
three days before the first appearance of the first of the 
articles, "Parnell ism and Crime." , 

.. He then read: . 



CROSS-EXAMINATION BY CHARLES RUSSELL 26<) 

" . Private and confidential.' 
" '1\1 Y Lord ;--The importance of the matter about 

which I wri te will doubtless excuse this intrusion on your 
Grace's attention. Briefly, I wish to say that I have been 
made aware of the details of certain proceedings that are 
in preparation with the object of destroying the influence 
of the Parnellite party in Parliament.' 

"Having read this much Russell turned to Pigott and 
said;:-

" 'What were the certain proceedings that were in prepa
ration? ' 

" Pigott. 'I do not recollect.' 
"Russell (resolutely). 'Turn to my Lords and repeat 

the answer.' 
"Pigott. 'I do not recollect.' 
"Russell. 'You swear that writing on the 40th of March, 

less than two years ago?' 
"Pigott. ' Yes.' 
"Russell. 'You do not know what that referred to?' 
"Pigott. 'I do not really.' 
"Russell. ':.'.Iay I suggest to you?' 
"P' "'l~ , tgott. J. es, you may. 
"Russell. 'Did it refer to the incriminatory letters among 

other things?' 
"Pigott. 'Oh, at that date? No, the letters had not been 

obtained, I think, at that date, had they, two years ago?' 
"Russell (quietly and courteously). 'I do not want to 

confuse you at all, 'Mr. Pigott.' 
"Pigott. 'Would you mind giving me the date of that 

letter?' 
"Russell. 'The 4th of March.' 
U Pigo/t. 'The 4th oLMarch.' 
U Russell. 'Is it your impression that the letters had 

not been obtained at that date?' 
U Pigott. 'Oh, yes, some of the letters had been obtained 

before that date.' 
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.. Russell. 'Then, reminding you that some of the letter!'. 
had been obtained before that date, did that passage that 
I have read to you in that letter refer to these letters among 
other things?' 

.. Pigott. 'No, 1 rather fancy they had reference to the 
forthcoming articles in the Times.' 

.. Russell (glancing keenly at the witness). 'I thought 
you told us you did not know anything about the forth
coming articles.' 

.. Pigott (looking confused). ' Yes, I did. 1 find now 
I am mistaken that 1 must have heard something about 
them.' 

.. Russell (severely). 'Then try not to make the same 
mistake again, Mr. Pigott. "Now," you go on (continuing 
to read from Pigott's letter to the archbishop), "I cannot 
enter more fully into details than to state that the proceed
ings referred to consist in the publication of certain state
ments purporting to prove the complicity of Mr. Parnell 
himself, and some of his supporters, with murders and out
rages in Ireland, to be followed, in all probability, by the 
institution of criminal proceedings against these parties 
by the Government." , 

"Having finished the reading, Russell laid down the letter 
and said (turning toward the witness), 'Who told you that?' 

"Pigott. 'I have no idea.' 
.. Russell (striking the paper energetically with his fingers). 

'But that refers, among other things, to the incriminatory 
letters.' 

"Pigott. 'I do not recollect that it did.' 
"Russell (with energy). 'Do you swear that it did not?' 
"Pigott. 'I will not swear that it did not.' 
"Russell. 'Do you think it did?' 
"Pigot.. 'No, 1 do not think it did.' 
"Russell. 'Do you think that these letters, if genuine, 

would prove or would not prove Parnell's complicity in 
crime?' 
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"Pigott. 'I thought they would be very likely to prove it.' 
"Russell. 'Now, reminding you of that opinion, I ask 

you whether you did not intend to refer not solely, I 
suggest, but among other things to the letters as being 
the matter which would prove complicity or purport to 
prove complici ty?' 

"Pigott. 'Yes, I may have had that in my mind.' 
"Russell. 'You could have had hardly any doubt that 

you had?' 
"Pigott. 'I suppose so.' 
" Russell. 'You suppose you may have had?' 
"P' t 'Y , zgo t. es. 
"Russell. 'There is the letter and the statement (reading), 

"Your Grace may be assured that I speak with full knowl
edge, and am in a position to prove, beyond all doubt and 
question, the truth of what I say." ,Vas that true?' 

"Pigott. 'I t could hardly be true.' 
" Russell. 'Then did you wri te that which was false?' 
"Pigott. 'I suppose it was in order to give strength 

to what I said. I do not think it was warranted by what 
I knew.' 

"Russell. 'You added the untrue statement in order to 
add strength to what you said?' 

"Pigott. ' Yes.' 
" Russell. ' You believe these letters to be genuine?' 
"Pigott. 'I do.' 
"Russell. 'And did at this time?' 
"Pigott. 'Yes.' 

• 

"Russell (reading). '" And I will further assure your 
Grace that I am also able to point out how these designs 
may be successfully combated and finally defeated." How, 
if these documents were genuine documents, and you be
lieved them to be such, how were you able to assure his 
Grace that you were able to point out how the design might 
be successfully combated and finally- defeated?' 

"Pigott. 'Well, as I say, I had not the letters actually 

• 

• 

• 

• 

I 

• 

• 
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in my mind at that time. So far as I can gather, 1 do not 
recollect the letter to Archbishop Walsh at all. My mem
ory is really a blank on the circumstance.' 

"Russell. 'You told me a moment ago, after great 
deliberation and consideration, you had both the incrimina
tory letters and the letter to Archbishop Walsh in your 
mind.' 

"Pigott. 'I said it was probable I did; but 1 say the 
thing has completely faded out of my mind.' 

"Russell (resolutely). 'I must press you. Assuming 
the letters to be genuine, what were the means by which 
you were able to assure his Grace that you could point 
out how the design might be successfully combated and 
finall y defeated?' 

"Pigott (helplessly). 'I cannot conceive, really.' 
"Russell. 'Oh, try. You must really try.' 

• 

"Pigott. (in manifest confusion and distress). 'I cannot.' 
"Russell (looking fixedly at the witness). 'Try.' 
" Pigott. 'I cannot.' 
"Russell. 'Try.' 
" Pigott. 'I t is no use. ' 
"Russell (emphatically). 'ivIay I take it, then, your 

answer to my Lords is that you cannot give any explana
tion ?' 

"Pigott. 'I really cannot absolutely.' 
"Russel! (reading). '" 1 assure your Grace that I have 

no other motive except to respectfully suggest that your 
Grace would communicate the substance to some one 
or other of the parties concerned, to whom 1 could furnish 
details, exhibit proofs, and suggest how the coming blow 
may be effectually met." What do you say to that, Mr. 
Pigott?' 

"Pigott. 'I have nothing to say except that I do not 
recollect anything about it absolutely.' 

"Russel!. 'What was the coming blow?' 
"Pigott. 'I suppose the coming publication.' 
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" Russell. 'How was it to be effecti vel y met?' 
• 

"Pigott. 'I have not the slightest idea.' 
"Russell. 'Assuming the letters to be genuine, does it not 

even now occur to your mind how it could be effectively 
met?' 

"Pigott. 'No.' 
"Pigott now looked like a man, after the sixth round 

in a prize fight, who had been knocked down in every 
round. But Russell showed him no mercy. I shall take 
another extract. 

* * * * * * * * 
"Russell. "Whatever the charges in "Parnellism and 

Crime," including the letters, were, did you believe them 
to be true or not?' 

"Pigott. 'How can I say that when I say I do not know 
what the charges were? I say I do not recollect that lette~ 
to the archbishop at all, or any of the circumstances it 
refers to.' 

"Russell. 'First of all you knew this: that you procured 
and paid for a number of letters? ' 

"p. 'Y' tgott. es. 
"Russell. "Which, if genuine, you have already told 

me, would gravely implicate the parties from whom these 
were supposed to come.' 

"Pigott. 'Yes, gravely implicate.' 
"Russell. 'You would regard that, I suppose, as a serious 

charge?' 
" Pigott. 
" Russell. 

false? ' 

CY , es. 
'Did you believe that charge to be true or 

"Pigott. 'I believed that charge to be true.' 
"Russell. c You believed that to be true?' 
"Pigott. 'I do.' 

• 

"Russell. 'Now I will read this passage [from Pigott's 
letter to the archbishop], "I need hardly add that, did 
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I consider the parties really guilty of the things charged 
against them, I should not dream of suggesting that your 
Grace should take part in an effort to shield them; I only wish 
to impress on your Grace that the evidence is apparently 
convincing, and would probably be sufficient to secure 
conviction if submitted to an English jury." What do you 
say to that, Mr. Pigott?' 

"Pigott (bewildered). 'I say nothing, except that I am 
sure I could not have had the letters in my mind when I 
said that, because I do not think the letters conveyed a 
sufficiently serious charge to cause me to write in that way.' 

"Russell. 'But you know that was the only part of 
the charge, so far as you have yet told us, that you had 
anything to do in getting up?' 

" Pigott. ' Yes, that is what 1 say; 1 must have had 
something else in my mind which I. cannot at present 
recollect that I must have had other charges.' 

"Russell. 'What charges?' 
"Pigott. 'I do not know. That is what I cannot tell you.' 
"Russell. 'Well, let me remind you that that particular 

part of the charges the incriminatory letters were letters 
that you yourself knew all about.' 

" Pigott. ' Yes, of course.' 
"Russell (reading from another letter of Pigott's to 

the archbishop). ," I was somewhat disappointed in not 
having a line from your Grace, as 1 ventured to expect 
I might have been so far honored. 1 can assure your Grace 
that I have no other motive in writing save to avert, if possi
ble, a great danger to people with whom your Grace is known 
to be in strong sympathy. At the same time, should your 
Grace not desire to interfere in the matter, or should you 
consider that they would refuse me a hearing, 1 am well 
content, having acquitted myself of what I conceived to be 
my duty in the circumstances. 1 will not further trouble 
your Grace save to again beg that you will not allow my name 
to transpire, seeing that to do so would interfere injuriously 
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with my prospects, without any compen'sating advantage 
to anyone. I make the request all the more confidently 
because I have had no part in what is being done to the prej
judice of the Parnellite party, though I was enabled to be
come acquainted with all the details." , 

"Pigott (with a look of confusion and alarm). 'Yes.' 
"Russell. 'What do you say to that?' 
"Pigott. 'That it appears to me clearly that I had 

not the letters in my mind.' 
"Russell. 'Then if it appears to you clearly that you 

had not the letters in your mind, what had you in your 
mind?' 

"Pigott. 'It must have been something far more seri.Jus.' 
"Russell. 'What was it?' 
"Pigott (helplessly, great beads of perspiration standing 

out on his forehead and trickling down his face). 'I cannot 
tell you. I have no idea.' 

"Russell. 'It must have been something far more serious 
than the letters?' 

"Pigott (vacantly). 'Far more serious.' 
"Russell (briskly). 'Can you give my Lords any clew 

of the most indirect kind to what it was?' 
" Pigott (in despair). 'I cannot.' 
"Russell. 'Or from whom you heard it?' 
"Pigott. 'No.' 
"Russell. 'Or when you heard it?' 
"Pigott. 'Or when I heard it.' . 
"Russell. 'Or where you heard it?' 
"Pigott. 'Or where I heard it.' 
"Russell. 'Have you ever mentioned this fearful matter 

-whatever it is to anybody?' 
"Pigott. 'No.' 

t" Russell. 'Still locked up, hermetically sealed in your 
own bosom?' 

"Pigott. 'No, because it has gone away out of my bosom, 
whatever it was.' 
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"On receiving this answer Russell smiled, looked at 
the bench, and sat down. A ripple of derisive laughter 
broke over the court, and a buzz of many voices followed. 
The people standing around me looked at each other and 
said, 'Splendid.' The judges rose, the great crowd mel ted 
away, and an Irishman who mingled in the throng expressed, 
I think, the general sentiment in a single word, 'Smashed.' " 

Pigott's cross-examination was finished the following 
day, and the second day he disappeared entirely, and later 
sent back from Paris a confession of his guilt) admitting 
his perjury, and giving the details of how he had forged the 
alleged Parnell letter by tracing words and phrases from gen
uine Parnell letters, placed against the window pa.ne, and 
admitting that he had sold the forged letter for £605. 
After the confession was read, the Commission" found" that 
itwas a forgery, and the Times withdrew the facsimile letter. 

A warrant was issued for Pigott's arrest on the charge 
of perjury, but when he was tracked by the police to a 
hotel in Madrid, he asked to be given time enough to collect 
his belongings, and, retiring to his room, blew out his brains. 



• 
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CHAPTER XIV 

THE CROSS-EXAMINATIO:-l OF DR. -- I:-l THE CARLYLE W. 

HARRIS CASE 

THE records of the criminal courts in this country con
tain few cases that have excited so much human interest 
among all classes of the communi ty as the prosecution and 
conviction of Carlyle 'vV. Harris, which fell to my lot. 

For years afterward there was a widespread belief among 
men, perhaps more especially among women, who did not 
attend the trial, but simply listened to the current gossip of 
the day and followed the newspaper accounts of the court 
proceedings, that Harris was innocen t of the crime for t~le 
commission of which his life was forfeited to the state. 

I t is proposed in this chapter to discuss some of the 
facts that led up to the testimony of one of the most distin
guished toxicologists in the country, who was called for 
the defence on the crucial point in the case; and to give 
extracts from his cross-examination, his failure to withstand 
which was the turning point in the entire trial. He returned 
to his home in Philadelphia after he left the witness stand, 
and declared in public, when asked to describe his expe
riences in New York, that he had "gone to New York only 
to make a fool of himself and return home again." 

I t is also proposed to give some of the inside history 
of the case facts that never came out at the trial, not 
because they were unknown at the time to the district 

• 

attorney, nor unsusceptible of proof, but because the strict 
rules of evidence in such cases often, as it seems to the writer, 
withhold from the ears of the jury certain facts, the mere 
recital of which seems to conclude the question of guilt. For 
example, the rule forbidding the presentation to the jury of 
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anything that was said by the victim of a homicide, even to 
witnesses surrounding the deathbed, unless the victim in 
express terms makes known his own belief that he cannot 
live, and that he has abandoned all hope or expectation of 
recovery before he tells the tale of the manner in which he 
was slain, or the causes that led up to it, has allowed many a 
prisoner, if not to escape entirely, at least to avoid the full 
penalty for the crime he undoubtedly committed. 

Carlyle Harris was a gentleman's son, with all the ad
vantages of education and breeding. In his twenty-second 
year, and just after graduating with honors from the College 
of Physicians and Surgeons in New York City, he was in
dicted and tried for the murder of Miss Helen Potts, a young, 
pretty, intelligent, and talented school girl in attendance at 
Miss Day's Ladies Boarding School, on 40th Street, New 
York City. 

Harris had made the acquaintance of Miss Potts in the 
summer of 1889, and all during the winter paid marked atten
tion to her. The following spring, while visiting her uncle, 
who was a doctor, she was delivered of a four months' child, 
and was obliged to confess to her mother that she was secretly 
married to Harris under assumed names, and that her stu
dent husband had himself performed an abortion upon her. 

Harris was sent for. He acknowledged the truth of his 
wife's statement, but refused to make the marriage public.:. 
From this time on, until the day of her daughter'S death, the 
wretched mother made every effort to induce Harris to 
acknowledge his wife publicly. She finally wrote him on the 
20th of January, 1891, "You must go on the 8th of February, 
the anniversary of your secret marriage, before a minister 
of the gospel, and there have a Christian marriage performed 
-=no other course than this will any longer be satisfactory 
to me or keep me quiet." 

That very day Harris ordered at an apothecary store 
six capsules, each containing 4U grains of quinine and 1/6 of 
a grain of morphine, and had the box marked: "C. W. H. 
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Student. One before retiring." Miss Potts had been 
complaining of sick headaches, and Harris gave her four of 
these capsules as an ostensible remedy. He then wrote to 
Mrs. Potts that he would agree to her terms, "unless some 
other way could be found of satisfying her scruples", and 
went hurriedly to Old Point Comfort. Upon hearing from 
his wife that the capsules made her worse instead of better, 
he still persuaded her to continue taking them. On the day 
of her death she complained to her mother about the medi
cine Carlyle had given her, and threatened to throw the box 
with the remaining capsule out of the window. Her mother 
persuaded her to try this last one, which she promised to do. 
Miss Potts slept in a room with three classmates who, 
on this particular night, had gone to a symphony concert. 
Upon their return they found Helen asleep, but woke 
her up and learned from her that she had been having 
C< such beautiful dreams," she" had been dreaming of Carl." 
Then she complained of feeling numb, and becoming fright
ened, begged the girls not to let her go to sleep. She re
peated that she had taken the medicine Harris had given her, 
and asked them if they thought it possible that he would 
give her anything to harm her. She soon fell into a profourd 
coma, breathing only twice to the minute. The doctors 
worked over her for eleven hours without restoring her to 

. consciousness; then she stopped breathing entirely. 
The autopsy, fifty-six days afterward, disclosed an 

apparently healthy body, and the chemical analysis of 
the contents of the stomach disclosed the presence of 
morphine but not of quinine, though the capsules as origin
ally compounded by the druggist contained twenty-seven 
times as much quinine as morphine. 

This astounding discovery led to the theory of the prosecu
tion: that Harris had emptied the contents of one of the 
capsules, had substituted morphine in sufficient quantities 
to kill, in place of the 4% grains of quinine (to the eye, 
powdered quinine and morphine are identical), and had 

, 

t\ 
, 

• 
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placed this fatal capsule in the box with the other three 
harmless ones, one to be taken each night. He had then 
fled from the city, not knowing which day would brand him a 
murderer. 

Immediately after his wife's death Harris went to one 
of his medical friends and said: "I only gave her four 
capsules of the six I had made up; the two I kept out will 
show that tlley are perfect~y lzarmless . No jury can convict me 
with those in my possession; they can be analyzed and proved to 
be harmless." 

They were analyzed and it was proved that the prescrip
tion had been correctly compounded. But oftentimes 
the means a criminal uses in order to conceal his deed are 
the very means that Providence employs to reveal the sin 
that lies hidden in his soul. Harris failed to foresee that it 
was the preservation of these capsules that would really 
convict him. Miss Potts had taken all that he had given her, 
and no one could ever have been certain that it was not the 
druggist's awful mistake, had not these retained capsules 
been analyzed. When Harris emptied one capsule and 
reloaded it with morphine, he had lzimselj become the druggist. 

It was contended that Harris never intended to recog
nize Helen Potts as his wife. He married her in secret, 
it appeared at the trial, as it were from his own lips 
through the medium of conversation with a friend,.
"because he could not accomplish her ruin in any other 
way." He brought her to New York, was married to her 
before an alderman under assumed names, and then having 
accomplished his purpose, burned the evidence of their 
marriage, the false certificate. Finally, when the day was set 
upon which he must acknowledge her as his wife, he planned 
her death. 

The late recorder, Frederick Smyth, presided at the trial 
with great dignity and fairness. The prisoner was ably 
represented by John A. Taylor, Esq., and William Traver2 
Jerome, Esq., afterwards district attorney of New York. 
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Mr. Jerome's cross-examination of Professor Witthaus, 
the leading chemist for the prosecution, was an extremely 
able piece of work, and during its eight hours disclosed 
an amount of technical information and research such as is 
seldom seen in our courts. Had it not been for the witness's 
impregnable position, he certainly would have succumbed 
qefore the attack. The length and technicali ty of the examina
tion render its use impracticable in this connection; bu tit is 
recommended to all students of cross-examination who find 
themselves confronted with the task of examination in so 
remote a branch of the advocate's equipment as a knowl
edge of chemistry. 

The defence consisted en tirel y of medical testimony, 
directed toward creating a doubt as to our theory that 
morphine was the cause of death. Their cross-examination 
of our witnesses was suggestive of death from natural causes: 
from heart disease, a brain tumor, apoplexy, epilepsy, ure
mia. In fact, the multiplicity of their defences was a great 
weakness. Gradually they were forced to abandon all but 
two possible causes of death, that by morphine poisoning 
and that by uremic poisoning. This narrowed the issue 
down to the question: Was it a large dose of morphine that 
caused death, or was it a latent kidney disease that was su-

• 

perinduced and brought to light in the form of uremic coma 
by small doses of morphine, such as the one-sixth of a grain 
admittedly contained in the capsules Harris administered? 
In one case Harris was guilty; in the other he was innocent. 

Helen Potts died in a profound coma. Was it the coma 
of morphine, or that of kidney disease? Many of the leading 
authorities in this city had given their conclusions in favor 
of the morphine theory. In reply to these, the defence was 
able to call a number of young doctors, who have since made 
famous names for themselves, but who at the time were 
almost useless as witnesses with the jury because of their 
comparative inexperience. Mr. Jerome had, however, se
cured the services of one physician who, of all the others in 
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the country, had apparently best qualified himself by his 
writings and thirty years of hospital experience to speak 
authoritatively upon the subject. 

His direct testimony was to the effect that basing his 
opinion upon wide reading of the literature of the subject, 
and what seemed to him to be the general consensus of pro
fessional opinion abou tit, and "very largely on his own ex
perience" no living doctor can distinguish the coma of mor
phine from that of kidney disease. The theory of the crim
inal law is that, if the death can be equally well attributed 
to natural causes as to the use of poison, the jury would be 
bound to give the prisoner the benefit of the doubt and 
acquit him. 

It was the turning point in the trial. If any of the jurors 
credited this testimony, the witness gave the reasons for 
his opinion in a very quiet, conscientious, and impressive 
manner, there certainly could be no conviction in the case, 
at most a disagreement of the jury. It was certain Harris 
had given the capsules, but unless his wife had died of mor
phine poisoning, he was innocent of her death. 

The cross-examination that follows is much abbreviated 
and given partly from memory. It was apparent that the 
witness would withstand any amount of technical examina
tion and would easily get the better of the cross-examiner if 
such matters were gone into. He had made a profound im
pression. The court had listened to him with breathless in
terest. He must be dealt with gently and, if possible, led 
into self-contradictions where he was least prepared for them. 

The cross-examiner sparred for an opening with the 
determination to strike quickly and to sit down if he got 
in one telling blow. The first one missed aim a little, 
but the second brought a peal of laughter from the jury 
and the audience, and the witness retired in great confusion. 
Even the lawyers for the defence seemed to lose heart, and 
although two hours before time of adjournment, begged the 
court for a recess until the following day. 
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Counsel (quietly). "Do you wish the jury to under
stand, doctor, that Miss Helen Potts did not die of morphine 
poisoning? " 

Witness. U I do not swear to that." 
Counsel. "What did she die of?" 
Witness. "I don't swear what she died of." 
Counsel. "I understood you to say that in your opinion 

the symptoms of morphine could not be sworn to with 
positiveness. Is that correct?" 

Witness. "I don't think they can, with .positiveness." 
Counsel. "Do you wish to go out to the world as saying 

that you have never diagnosed a case of morphine poisoning 
excepting when you had an autopsy to exclude kidney dis-
ease?" . 

Witness. U I do not. I have not said so." 
Counsel. "Then you have diagnosed a case on the symp

toms alone, yes or no? I want a categorical answer." 
Witness (sparring). "I would refuse to answer that ques

tion categorically; the word 'diagnosed' is used with two 

different meanings. One has to make what is known as a 
'working diagnosis' when he is called to a case, not a positive 
diagnosis." 

Counsel. "When was your last case of opium or morphine 
poisoning? " 

/-Vitness. "I can't remember which was the last." 
Counsel (seeing an opening). "I don't want the name 

of the patient. Give me the date approximately, that is, 
the year but under oath." 

Witness. "I think the last was some years ago." 
Counsel. "How many years ago?" 
Witness (hesitating). "It may be eight or ten years ago." 
Counsel. "Was ita case of dea th from morphine poison-

ing?" 
Witness. uYes, sir." 
Counsel. "Was there an autopsy?" 
Witness. "No, sir." 
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Counsel. "How did you know it was a death from mor
phine, if, as you said before, such symptoms cannot be 
distinguished? " 

Witness. "I found out from a druggist that the woman 
had taken seven grains of morphine." 

-Counsel. "You made no diagnosis at all until you heard 
from the druggist?" 

Witness. "I began to give artificial respiration." 
Counsel. "But that is just what you would do in a case 

of morphine poisoning?" 
Witness (hesitating). "Yes, sir. I made, of course, a 

working diagnosis." 
Counsel. "Do you remember the case you had before 

that?" 
Witness. 
Counsel. 
Witness. 

"I rem em ber another case." 
"When was that?" 
"I t was a still longer time ago. I don't know 

the date." 

• 

Counsel. 
Witness. 
Counsel. 
Witness . 
Counsel. 
Witness. 
Counsel. 

"How many years ago, on your oath?" 
"Fifteen, probably." 
"Any others?" 
"Yes, one other." 
"When? " 

"Twenty years ago." 
"Are these three cases all you can remember 

in your experience?" 
Witness. cc Yes, sir." 
Counsel (chancing it). _"Were more than one of them 

deaths from morphine?" 
Witness. "No, sir, only one." 
Counsel (looking at the jury somewhat triumphantly). 

"Then it all comes down to this: you have had the experi
ence of one case of morphine poisoning in the last twenty 
years? " 

Jl7itness (in a low voice). "Yes, sir, one that I can re
member." 
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Counsel (excitedly). "And are you willing to come here 
from Philadelphia, and state that the New York doctors 
who have already testified against you, and who swore they 
had had seventy-five similar cases in their own practice, are 
mistaken in their diagnoses and conclusions?" 

Witness (embarrassed and in a low tone). 
I " am. 

"Yes sir , , 

Counsel. " You never heard of Helen Potts un til a 
year after her death, did you?" 

Witness. "No, sir." 
Counsel. "You heard these New York physicians say 

that they attended her and observed her symptoms for 
eleven hours before death?" 

Witness. "Yes, sir." 
Counsel. "Are you willing to go on record, wi th your 

one experience in twenty years, as coming here and saying 
that you do not believe our doctors can tell morphine poison
ing when they see it?" 

Witness (sheepishly). "Yes, sir." 
Counsel. "You have stated, have you not, that the symp

toms of morphine poisoning cannot be told with positive
ness? " 

Witness. "Yes, sir." 
Counsel. "You said you based that opinion upon your 

own experience, and it now turns out you have seen but one 
. " case In twen ty years. 

Witness. "I also base it upon my reading." 
Counsel (becoming almost contemptuous in manner). 

"Is your reading confined to your own book?" 
Witness (excitedly). "No, sir; I say no." 
Counsel (calmly). "But I presume you embodied in 

your own book the results of your reading, did you 
not?" 

Witness (a little apprehensively). "I tried to, sir." 
It must be explained here that the attending physicians 

had said that the pupils of the eyes of Helen Potts were 

• 
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contracted to a pin point, so much so as to be practically 
unrecognizable, and symmetrically contracted that this 
symptom was the one invariably present in coma from mor
phine poisoning, and distinguished it from all other forms 
of death, whereas in the coma of kidney disease one pupil 
would be dilated and the other contracted; they would be 
asymmetrical. 

Counsel (continuing). "Allow me to read to you from 
your own book on page 166, where you say (reading), 
'I have thought that inequality of the pupils' that is, 
where they are not symmetrically contracted 'is proof 
that a case is not one of narcotism' or morphine poisoning 
-'but Professor Taylor Iws recorded a case of morphine 
poisoning in wldch it [the asymmetrical contraction of the 
pupils] occurred.' Do I read it as you intended it?" 

Witness. " Yes, sir," 
Counsel. "So until YOll heard of the case that Professor 

Taylor reported, )'Olt I/Od always supposed symmetrical con
traction of the pupils of the eyes to be the distinguislling symp
tom of morphine poisoning, and it is on this that you base )'our 
statement that the New York doctors could not tell morphine 
poisoning positively when they see it?" 

Witness (Ii ttle realizing the point). " Yes, sir," 
Counsel (very loudly). "Well, sir, did you investigate 

that case far enough to discover that Professor Taylor's patient 
had one glass eye?" 1 

Witness (in confusion). "I have no memory of it." 
Counsel. "That has been proved to be the case here. 

You would better go back to Philadelphia, sir." 
There were roars of laughter throughout the audience 

as counsel resumed his seat and the witness walked out 
of the court room. I t is difficult to reproduce in print 
the effect made by this occurrence, but with the retirement 

1 The reports of six thousand cases of morphine poisoning had been examined 
by the prosecution in this case before trial. and among them the case reported 
by Professor Taylor. 
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of this witness the defendant's case suffered a collapse from 
which it never recovered. 

It is interesting to note that within a year of Harris's 
conviction, Dr. Buchanan was indicted and tried for a 
similar offence wife poisoning by the use of morphine. 

It appeared in evidence at Dr. Buchanan's trial that, 
during the Harris trial and the examination of the medical 
witnesses, presumably the witness whose examination has 
been given above, Buchanan had said to his messmates 
that "Harris was a fool, he didn't know how to 
mix his drugs. If he had put a little atropine with his mor
phine, it would have dilated the pupil of at least one of his 
victim's eyes, and no doctor could have deposed to death by 
morphine. " 
When Buchanan's case came up for trial it was discovered 

that, although morphine had been found in the stomach, 
blood, and intestines of his wife's body, the pupils of the eyes 
were not symmetrically contracted. No positive diagnosis 
of her case could be made by the attending physicians until 
the continued chemical examination of the contents of the 
body disclosed indisputable evidence of atropine (bella
donna). Buchanan had profited by the disclosures in the 
Harris trial, but had made the fatal mistake of telling his 
friends how it could have been done in order to cheat science. 
It was this statement of his that put the chemists on their 
guard, and resulted in Buchanan's conviction and subse-

• quent execution. 
Carlyle Harris maintained his innocence even after the 

Court of Appeals had unanimously sustained his conviction, 
and even as he calmly took his seat in the electric chair. 

The most famous English poisoning case comparable to 
the Harris and Buchanan cases was that of the celebrated 
William Palmer, also a physician by profession, who poi
soned his companion by the use of strychnine, in order to 
obtain his money and collect his racing bets. The trial is 
referred to in detail in another chapter. 
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Palmer, like Harris and Buchanan, maintained a stoical 
demeanor throughout his trial and confinement in jail, 
awaiting execution. The morning of his execution he 
ate his eggs at breakfast as if he were going on a journey. 
When he was led to the gallows, it was demanded of him 
in the name of God, as was the custom in England in those 
days, if he was innocent or guilty. He made no reply . 
Again the question was put, "William Palmer, in the name 
of Almighty God~ are you innocent or guilty?" Just as 
the white cap descended over his face he murmured in a low 
breath "Guilty," and the bolts were drawn with a crash. 

-

• 



CHAPTER XV 

THE BELLEVUE HOSPITAL CASE 

ON December IS, 1900, there appeared in the New York 
World an article wri tten by Thomas J. i\Iinnock, a newspaper 
reporter, in which he claimed to have been an eyewitness 
to the shocking brutality of certain nurses in attendance at 
the Insane Pavilion of Bellevue Hospital, which resulted in 
the death, by strangulation, of one of its inmates, a French
man named Hilliard. This Frenchman had arrived at the 
hospital at about four o'clock in the afternoon of Tuesday, 
December 11. He was suffering from alcoholic mania, but 
was apparently otherwise in normal physical condition. 
Twenty-six hours later, or on \Vednesday, December 12, 

he died. An autopsy was performed which disclosed several 
bruises on the forehead, arm, hand, and shoulder, three 
broken ribs and a broken hyoid bone in the neck (which 
supports the tongue), and a suffusion of blood or hremor
rhage on both sides of the windpipe. The coroner's physician 
reported the cause of death, as shown by the autopsy, to be 
strangulation. The newspaper reporter, Minnock, claimed to 
have been in Bellevue at the time, feigning insanity for 
newspaper purposes; and upon his discharge from the 
hospital he stated that he had seen the Frenchman strangled 
to death by the nurses in charge of the Pavilion by the use of 
a sheet tightly twisted around the insane man's neck. The 
language used in the newspaper articles written by Minnock 
to describe the occurrences preceding the Frenchman's death 
was as follows: . 

"At supper time on Wednesday evening, when the 
Frenchman, Mr. Hilliard, refused to eat his supper, the 
nurs(!, Davis, started for him. Hilliard ran around the 
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table, and the other two nurses, Dean and Marshall, headed 
him off and held him; they forced him down on a hench, 
vavis called for a sheet, one of the other two, I do not remem
ber which, brought it, and Davis drew it around Hilliard's 
neck like a rope. Dean was behind the bench on which 
Hilliard had been pulled back; he gathered up the loose ends 
of the sheet and pulled the linen tight around Hilliard's neck, 
then he began to twist the folds in his hand. I was horrified. 
I have read of the garrote; I have seen pictures of how per
sons are executed in Spanish countries; I realized that here, 
before my eyes, a strangle was going to be performed. Davis 
twisted the ends of the sheet in his hands, round and round; 
he placed his knee against Hilliard's back and exercised all 
his force. The dying man's eyes began to bulge from their 
sockets; it made me sick, but I looked on as if fascinated. 
Hilliard's hands clutched frantically at the coils around his 
neck. (Keep his hands down, can't you?' shouted Davis in a 
rage. Dean and Marshall seized the helpless man's hands; 
slowly, remorselessly, Davis kept on twisting the sheet. 
Hilliard began to get black in the face; his tongue was 
hanging out. Marshall got frightened. 'Let up, he is 
getting black!' he said to Davis. Davis let out a couple 
of twists of the sheet, but did not seem to like to do it. 
At last Hilliard got a little breath, just a little. The sheet 
was still brought tight about the neck. 'Now will you 
eat?' cried Davis. 'No: gasped the insane man. Davis 
wa5 furious. 'Well, I will make you eat; I will choke you 
uncil you do eat,' he shouted, and he began to twist the sheet 
again. Hilliard's head would have fallen upon his breast 
but for the fact that Davis was holding it up. He began to 
get black in the face again. A second time they got fright
ened, and Davis eased up on the string. He untwisted the 
sheet, but still kept a firm grasp on the folds. It took Hilliard 
some time to come to. When he did at last, Davis again 
asked him if he would eat. Hilliard had just breath enough 
to whisper faintly,' No. , I thought the man was dying then. 
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Davis twisted up the sheet again, and cried,'Well, I will make 
him eat or I will choke him to death.' He twisted and twisted 
until I thought he would break the man's neck. Hilliard 
was unconscious at last. Davis jerked the man to the floor 
and kneeled on him, but still had the strangle hold with his 
knee giving him additional purchase. He twisted the sheet 
until his own fingers were sore, then the three nurses dragged 
the limp body to the bath-room, heaved him into ~he tub 
with his clothes on, and turned the cold water on him. He 
was dead by this time, I believe. He was strangled to death, 
and the finishing touches were put on when they had him on 
the floor. ~o big, strong, healthy man could have lived 
under that awful strangling. Hilliard was weak and 
feeble. " 

The above article appeared in the morning Journal, 
a few days after the original publication in the New York 
lForld. The other local papers immediately took up the 
story, and it is easy to imagine the pitch to which the 
public excitement and indignation were arouse(l. The 
three nurses in charge of the pavilion at the time of Hilliard's 
death were immediately indicted for manslaughter, and the 
head nurse, Jesse R. Davis, was promptly put on trial in tne 
Court of General Sessions, before Mr. Justice Cowing and a 
"special jury." The trial lasted three weeks, and after 
deliberating five hours upon their verdict, the jury acquitted 
the prisoner. My appearance in the case was occasioned by 
the deep in terest taken by the late Ogden l\lills, who wished 
to vindicate the reputation of the training school bearing his 
name. 

The intense interest taken in the case, not only by the 
public, but by the medical profession, was increased by 
the fact that for the first time in the criminal courts of this 
country two inmates of the insane pavilion, themselves 
admittedly insane, were called by the prosecution, and sworn 
and accepted by the court as witnesses agalnst the prisoner. 
One of these witnesses was suffering from a fOl'm of insanity 
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known as paranoia, and the other from general paresis. 
With the txception of the two insane witnesses and the 
medical testimony founded upon the autopsy, there was no 
direct evidence on which to convict the prisoner but the 
statemen t of the newspaper reporter, Minnock. He was the 
one sane witness called on behalf of the prosecution, who was 
an eye-wi tness to the occurrence, and the issues in the case 
gradually narrowed down to a question of veracity between 
this newspaper reporter and the accused prisoner, the testi
mony of each of them being corroborated or contradicted on 
either side bv various other witnesses . • 

If Minnock's testimony were to be credited by the jury, 
the prisoner's contradiction would naturally have no effect 
whatever, and the public prejudice, indignation, and excite
ment ran so high that the jury were only too ready and willing 
to accept the newspaper account of the transaction. The 
cross-examination of Minnock, therefore, became of the 
utmost importance. It was essential that the effect of his 
testimony should be broken, and counsel having his cross
examination in charge had made the most elaborate prepara
tions for the task. Extracts from the cross-examination are 

• 

here given as illustrations of many of the suggestions which 
have been discussed in previous chapters. 

The district attorney in charge of the prosecution was 
Franklin Pierce, Esq. In his opening address to the jury he 
stated that he "did not believe that ever in the history of 
the state, or indeed of the country, had a jury been called 
upon to decide such an important case as the· one on trial." 
He continued: "There is no fiction no 'Hard Cash' in 
this case. The facts here surpass anything that fiction has 
ever produced. The witnesses will describe the most terrible 
treatment that was ever given to an insane man. No writer 
of fiction could have put them in a book. They would appear 
50 improbable and monstrous that his manuscript would 
have been rejected as soon as offered to a publisher." 

When the reporter, Minnock, stepped to the wi tness 
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stand, the court room was crowded, and yet so intense 
was the excitement that every word the witness uttered 
could be distinctly heard by everybody present. He gave 
his evidence ill chief clearly and calmly, and with no ap
parent motive but to narrate correctly the details of the 
crime he had seen committed. Anyone unaware of his 
career would have regarded him as an unusually clever and 
apparently honest and courageous man with a keen memory, 
and with just the slighest touch of gratification at the im
portant position he was holding in the public eye in conse
quence of his having unearthed the atrocities perpetrated 
in our public hospitals. 

His direct evidence was practically a repetition of his 
newspaper article already referred to, only much more in 
detail. After questioning him for about an hour, the district 
attorney sat down with a confident, "He is your witness, 
if you wish to cross-examine him." 

No one who has never experienced it can have the slightest 
appreciation of the nervous excitement attendant on being 
called upon to cross-examine the chief wi tness in a case 
involving the life or liberty of a human being. If Minnock 
withstood the cross-examination, the nurse Davis, appar
ently a most worthy and refined young man who had just 
graduated from the Mills Training School for Nurses, and 
about to be married to a most estimable young lady, would 
have to spend at least the next twenty years of his life at 
hard labor in state prison. 

The first fifteen minutes of the cross-examination were 
devoted to showing that the witness was a thoroughly 
educated man, twenty-five years of age, a graduate of St. 
John's College, Fordham, New York, the Sacred Heart 
Academy, St. Francis Xavier's, and the De La Salle Institute, 
and had travelled extensively in Europe and America. The 
cross-examination then proceeded:-

Counsel (amiably). "Mr. Minnock, I believe you have 
written the story of your life and published it in the Bridge-
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port Sunday Herald as recently as last December? I hold the 
original article in my hand." 

IYi/ness. "I t was not the story of my life." 
Counsel. "The article is signed by you and purports 

to be a history of your life." 
Wi/ness. "I t is an imaginary story dealing wi th hyp

notism. Fiction, partly, but it dealt with facts." 
Counsel. "That is, you mean to say you mixed fiction 

and fact in the history of your life?" 
Wi/ness. "Yes, sir." 
Counsel. "In other words, you dressed up facts with 

fiction to make them more in teresting?" 
Wi/ness. "Precisely." 
Counsel. "When in this article you wrote that at the age 

\)f twelve you ran away with a circus, was that dressed up?" 
W · "Y' " t/ness. es, sir. 
Counsel. " I t was not true?" 
Wi/ness. "No, sir." 
Counsel. "When you said that you continued with 

this circus for over a year, and went with it to Belgium, 
there was a particle of truth in that because you did, as 
a matter of fact, go to Belgium, but not with the circus 
as a public clown; is that the idea?" 

W · "'~ ." l/ness. ~ es, Sl r. 
Counsel. "So there was some Ii ttle tru th mixed in at this 

poin t wi th the other matter?" 
IYi/ness. "Yes, sir." 
Counsel. "When you wrote that you were introduced 

in Belgium, at the Hospital General, to Charcot, the cele
brated Parisian hypnotist, was there some truth in that?" 

W · "N' " t/ness. 0, Sir. 
Counsel. "You knew that Charcot was one of the origina

tors of hypnotism in France, didn't you?" 
IYi/ness. "I knew that he was one of the original hyp-
. " notlsts. 

Counsel. "How did you come to state in the newspaper 
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history of your life that you were introduced to Charcot 
at the Hospital General if that was not true?" 

fYi/ness. "While there I met a Charcot." 
Counsel. "Oh, I see." 
{Pi/ness. "But not the original Charcot." 
Counsel. "Which Charcot did you meet?" 
Witness. ":\ woman. She was a Indy assuming the 

name of Charcot, claiming to be Madame Charcot." 
Counsel. "So that when vou wrote in this article that 

• 
you met Charcot, you intended pe:lple to understand that 
it was the celebrated Professor Charcot, and it was partly 
true, because there was a woman by the name of Charcot 
whom you had really met?" 

fYi/ness. "Precisely." 
Counsel (quietly). "That is to say, there was some 

truth in it?" 
W · (( ,,. . f' Itness. 1 es, sir. 
Counsel. "When in that article you said that Charcot 

taught you to stand pain, was there any truth in that?" 
Wi/ness. "No." 
Counsel. "Did you as a matter of fact learn to stand pain?" 
Wi/ness. "No." 
Counsel. "When you said in this article that Charcot 

began by sticking pins and knives into you little by little, 
so as to accustom you to standing pain, was that all fic
tion? " 

Witness. "Yes, sir." 
Counsel. "When you wrote that Charcot taught you 

to reduce your respirations to two a minute, so as to make 
your body insensible to pain, was that fiction?" 

lPitness. "Purely imagination." 
Court (interrupting). "Counsellor, I will not allow 

you to go further in this line of inquiry. The witness himself 
says his article was almost entirely fiction, some of it founded 
upon fact. I will allow you the greatest latitude in a proper 
way, but not in this direction." 
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Counsel. "Your Honor does not catch the point." 
Court. "I do not think I do." 
Counsel. "This prosecution was started by a newspaper 

article written by the witness, and published in the morning 
Journal. It is the claim of the defence that the newspaper 
article was a mixture of fact and fiction, mostly fiction. The 
witness has already admitted that the history of his life, 
published but a few months ago, and written and signed by 
himself and sold as a history of his life, was a mixture of fact 
and fiction, mostly fiction. Would it not be instructive to the 
jury to learn from the lips of the witness himself how far he 
dressed up the pretended history of his own life, that they 
may draw from it some inference as to how far he has like
wise dressed up the article which was the origin of this 
proseCli tion ?" 

Court. "I shall grant you the greatest latitude in ex
amination of the witness in regard to the newspaper article 
which he published in regard to this case, but I exclude all 
questions relating to the witness's newspaper history of his 

1· ~ " own I.e. 
Counsel. "Did you not have yourself photographed 

and published in the newspapers in connection with the 
history of your life, with your mouth and lips and ears 
sewed up, while you were insensible to pain?" 

Court. "Question excluded." 
Counsel. "Did you not publish a picture of yourself 

in connection wi th the pretended history of your life, 
representing yourself upon a cross, spiked hand and foot, 
but insensible to pain, in consequence of the instruction 
you had received from Professor Charcot?" 

Court. "Question excluded." 
Counsel. "I offer these pictures and articles in evidence." 
Court (roughly). "Excluded." 1 

1 It was currently reported at the time that the District Attorney's office. in 
conjunction with the newspapers and the specially selected trial judge, was mak
ing unusual efforts to secure a conviction • 

• 



• 

THE BELLEVUE HOSPITAL CASE 297 

Counsel. "In the article you published in the New York 
Journal, wherein you described the occurrences in the 
present case, which you have just now related upon the 
witness stand, did you there have yourself represented as 
in the position of the insane patient, with a sheet twisted 
around your neck, and held by the hands of the hospi tal 
nurse who was strangling you to death?" 

IFil11ess. "I wrote the article, but I did not pose for the 
picture. The picture was posed for by some one else who 
lOOKed like me." 

• 
Counsel (stepping up to the witness and handing him the 

newspaper article). "Are not these words under your 
picture, 'This is how I saw it done, Thomas J. Minnock,' 
a facsimile of your handwri ting?" 

"Pitiless. "Yes, sir, it is my handwriting." 
COllnsel. "Referring to the history of your life again 

how many imaginary articles on the subject have YOll 
written for the newspapers throughout the country?" 

fPitness. "One." 
Counsel. "You have put several articles in New York 

papers, have you not?" 
Witness. "It was only the original story. [t has since 

been redressed, that's all." 
Counsel. "Each time you signed the article and sold 

it to the newspaper for money, did you not?" 
Court. "Excluded." 
Counsel (with a sudden change of manner, and in a loud 

voice, turning to the audience). "Is the chief of police of 
Bridgeport, Connecticu t, in the court room? (Turning to the 

. witness.) Mr. Minnock, do you know this gentleman?" 
Witness. "I do." 
Counsel. "Tell the jury when you first made his acquain t

ance." 
Witness. "It was when I was arrested in the Atlantic 

Hotel, in Bridgeport, Connecticut, with my wife." 
Counsel. "Was she your wife at the time?" 
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fYitness. "Yes, sir." 
Counsel. "She was but sixteen years old?" 
W · "S J " ztneSJ. eventeel1, guess. 
Counsel. " You were arrested on the ground that you 

were trying to drug this sixteen-year-old girl and kidnap 
her to New York. Do you deny it?" 

Witness (doggedly). "I was arrested." 
Counsel (sharply). "You know the cause of the arrest 

to be as I have stated? Answer yes or no!" 
• 

Witness (hesitating). "Yes, sir." 
Counsel. " You were perm i tted hy the prosecu ting a ttor

ney, F. A. Bartlett, to be discharged without trial on your 
promise to leave the sta te, were you not?" 

IVitness. "I don't remember anything of that." 
Counsel. "Do you deny it?" 
Witness. "I do." 
Counsel. "Did you have another young man with you 

upon that occasion?" 
IPitness. "I did. A college chum." . 
Counsel. "\Vas he also married to this sixteen-year-old 

girl? " 
Witness (no answer). 
Counsel (pointedly at witness). "\Vas he married to this 

girl also?" 
W 't "\\Th " Z ness. y, no. 
Counsel. " You say you were married to her. Give me 

the date of your marriage." 
Witness. (hesitating). "I don't remember the date." 
Counsel. "How many years ago was it?" 
Witness. "I don't remember." 
Counsel. "vVhat is your best memory as to how many 

years ago it was?" 
IYitness. "I can't recollect." 
Counsel. "Try to recollect about when YOll were married." 
Witness. "I was married twice, civil marriage and church 

. " marnage. 
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Co It 1lSei. "I am talking about Miss Sadie Cook. When 
were YOll married to Sadie Cook, and where is the marriage 
recorded? " 

IFitness. "I tell vou J don't remember." 
• • 

Counsel. "Try." 
Witness. "It might be five or six or seven or ten years ago." 
Counsel. "Then you cannot tell within five years of the 

time when you were married, and you are now only twenty
five years old?" 

'Pitness. "I cannot." 
Counsel. "\Vere you married at fi fteen years of age? " 
'Fitness. "I don't think I was." 
Counsel. 'You know, do you not, that YOllr marriage 

was several years after this arrest in Bridgeport that I 
have been speaking to YOll about?" 

Witness. "I know nothing of the kind." 
Counsel (resolutely). "Do you deny it?" 
Witness (hesitating). "Well, no, I do not deny i·' 
Counsel. "I hand you now what purports to be the 

certificate of your marriage, three years ago. Is the date 
correct? " 

fPitness. "I never saw it before." 
Counsel. "Does the certificate correctly state the time 

and place and circllmstances of your marriage?" 
Witness. "I refuse to answer the question on the ground 

that it would incriminate my wife." 
The theory on which the defence was being made was 

that the witness, Mionock, had manufactured the story 
which he had printed in the paper, and later swore to before 
the grand jury and at the trial. The effort in his cross-exam
ination was to show that he was the kind of man who would 
manufacture such a story and sell it to the newspapers, and 
afterward, when compelled to do so, swear to it in court. 

Counsel next called the witness's attention to many 
facts tending to show that he had been an eye-witness 
to adultery in divorce cases, and on both sides of them, 
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first on one side, then on the other, in the same case, and 
that he had been at one time a private detective. Men 
whom he had robbed and blackmailed and cheated at cards 
were called from the audience, one after another, and he 
was confronted wi th questions referring to these charges, 
all of which he denied in the presence of his accusers. The 
presiding judge having stated to counsel in the hearing of 
the witness t~lat although he uHowed the witness to be 
brought face to face with his alleged accusers, yet he would 
allow no contradictiom of the witness on these collateral 
matters, Minnock's former defiant demeanor immediately 
returned. 

The next imerrogatories put to the witness developed 
the fact that, feigning insanity, he had aHowed himself 
to be taken to Bellevue with the hope of being transferred 
to Ward's Island, and the intention of finally being dis
charged as cured, and ~hen writing sensational newspaper 
articles regarding what he h~ld seen while an inmate of the 
public insane asylums; that in Bellevue Hospital he had been 
detected as a malingerer by one of the attending physicians, 
Dr. Fitch, and had been taken before a police ma.gistrate 
where he had stated in open court that he had found every
thing in Bellevue" far better than he had expected to find 
it," ~nd that he had "no complaint to make and nothing to 
criticise." 

The witness's mind was then taken from the main sub:. 
ject by questions concerning the various conversations 
had with the different nurses while in the asylum, all of which 
conversations he deni"!d. The interrogatories were put in 
such a way as to admi t of a "yes or "no" answer only. 
Gradually coming nearer to the point desired to be made, 
the following questions were asked:-

Counsel. "Did the nurse. Gordon ask you why you 
were willing to submit to confinement as an insane patient, 
and did you reply that you were a newspaper man and 
under contract with a Sunday paper to write up the methods 
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of the asylum, but that the paper had repudiated the con
tract? JJ 

IVitness. " No." .. 
• 

Counsel. "Or words to that effect?" • 

"Fitness. "No." 
Counsel. "I am referrino to a time subsequent to your 

discharge from the asylum, and after you had returned to 
take away your belongings. Did you, at that timl.!, tell the 
nurse Gordon that you had expected to be able to write an 
article for which you could get $I40?" 

IFitness. "I did not." 
Counsel. "Did the nurse say to you, ' You got fooled 

this time, didn't you?' And did you reply, 'Yes, but I 
will try to write up something and see if I can't get square with 
h "" t em. 
lFitness. "I have no memory of it." 
Counsel. "Or words to that effect?" 
Witness. "I did not." 
All that preceded had served only as a veiled introduc

tion to the next important question. 
Counsel (quietly). "At that time, as a matter of fact, 

did you know anything you could write about when you 
got back to the Herald office?" 

lFitness. "I knew /liere was nothing to write." 
Counsel. "Did you know at that time, or have any 

idea, what you would write when you got out?" 
Witness. "Did I at that time know? In/y, I knew tllere 

• 

was nothing to write." 
Counsel (walking forward and pointing excitedly at the 

witness). "Although you had seen a man choked to death 
with a sheet on Wednesday night, you knew on Friday 
morning that there was nothing you could write about?" 

IViiness (hesitating). "I didn't k:low they had killed the 
man. " 

Counsel. "Although you had seen the patient fall un
conscious several times to the floor after having been choked 
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with the sheet twisted ,around his neck, you knew there was 
nothing to writ'e about?" 

Witness. "I knew ii: was my duty to go and see thp. charity 
commissioner and tell him abou t that." , 

Counsel. "But yori 'were a newspaper reporter in the 
asylum for the purpose of writing ul' an article. Do you 
want to take back what Y0U said a moment ago' that you 
knew there was nothing to write about?" 

Witness. "Certainly not. I did not know the man was 
dead." 

Counsel. "Did you not testify that the morning after 
you had seen the patient choked into unconsciousness, 
you heard the nurse call up the morgue to inquire if the 
autopsy had been made?" 

Witness (sheepishly). "Well, the story that I had the 
contract for with the Herald was cancelled." 

Counsel. "Is it not a fact that within four hours of the 
time you were finally discharged from the hospi talon Satur
day afternc,m, you read the newspaper account of the 
autopsy, and then immediately wrote your story of having 
seen this patient strangled to death and offered it for sale 
to the New York World.?" 

Witness. "That is right; yes, sir." 
Counsel. "You say you knew it was your duty to go 

to the charity commissioner and tell him what you had seen. 
Did you go to him?" , 

Witness. "No, not after I found out through reading 
the autopsy that the man was killed." 

Counsel. "Instead, you went to the World, and offered 
them the story in which you describe the way Hilliard was 
killed?" 

Witness. "Yes." 
Counsel. "And you did this within three or four hours 

of the time you read the newspaper accoun t of the au topsy?" 
Witness. " Yes." 
Counsel. "The editors of the World refused your story 
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unless you would put it in the form of an affidavit, did they 
nat?" 

Wi/ness. "Yes." 
Counsel. "Did you put it in the form of an affidavit?" 
Witness. " Yes." 
Counsel. "And that was the very night that you were 

discharged from the hospi tal?" 
Witness. " Yes." 
Counsel. "Every occurrence was then fresh in your 

mind, was it not?" 
Witness. (hesitating). "What?" 
Counsel. "Were the occurrences of the hospital fresh 

in your mind at the time?" 
Witness. "Well, not any fresher then than they are now." 
COllnsel. «As fresh as now?" . 
IPitness. " Yes, sir." 
Cou11Sel (pausing, leoking among his papers, selecting 

one and walking up to the witness, handing it to him). 
"Take this affidavit, made that Friday night and sold 
to the World; show me where there is a word in it about 
Davis having strangled the Frenchman with a sheet, the 
way YOll have described it here to-day to this jury." 

IPitness (refusing paper). "No, I don't think that it is 
there. It is not necessary for me to look it over." 

Counsel (shouting). "Don't thiilk! You know that 
it is not there, do you not?" 

Witness (nervously). "Yes, sir; it is not there." 
Counsel. "Had you forgotten it when you made that 

affidavi t?" 
If.l'itness. "Yes, sir." 
Counsel (loudly). "You had forgotten it, although only 

three days before you had seen a man strangled in your 
presence, with a sheet twisted around his throat, and had 
seen him fall lifeless upon the floor; you had forgotten it 
when you described the incident and made the affidavit 
about it to the World?" 
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Witnrss(hesitating). "I made two affidavits, I believe 
tha t is in the second affida vi t. " 

Counsel. "Answer my questions, Mr. Minnock. Is 
there any doubt that you had forgotten it when you made 
the first. affidavit to the IfI'or/d?" 

Witness. "I had forgotten it." 
Counsel (abruptly). "When did you recollect?" 
Witness. "I recollected it when I made the second 

affidavit before the coroner." 
Counsel. " And when did you make that?" 
lI'itness. "I t was a few days afterward. probably the 

next day or two." 
Counsel (looking among his papers, and again walking 

up to the witness). "Please take the coroner's affidavit 
and point out to the jury where there is a word about a 
sheet having been used to strangle this man." 

Witness (refusing paper). "Well, it may not be there." 
Counsel. "Is it there?" 
Witness (still refusing paper). "I don't know." 
Counsel. "Read it carefully." 
Witness (reading). "I don't see anything about it." 
COlti'1sel. "Had you forgotten it at that time as well?" 
Witness' (in confusion). "I certainly must have." 
Cmmsel. "Do you want this jury to believe that, having 

witnessed this horrible scene which you have described, you 
immediately forgot it, and on two different occasions 
when you were narrating under oath what took place in 
that hospital, you forgot to mention it?" 

Witness. "It escaped my memory." 
Counsel. "You have testified as a witness before in this 

case, have you not?" 
Witness. "Yes, sir." 
Counsel. "Before the coroner?" 
Witness. 
Counsel. 

then? " 

"Y ." es, sIr. 
"But this sheet incident escaped your memory 
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'IPitness. •• It did not." 
Counsel (taking in his hands the stenographer's minutes 

of the coroner's inquest). "Do you not recollect that you 
testified for two hours before the coroner without mentioning 
the sheet incident, and were then excused and were ab~,\!nt 
from the court for several days before you returned and gave 
the dewils of the sheet incident?" 

IPitness. "Yes, sir; that is correct." 
Counsel. "Why did you not give an account of the sheet 

incident on the first day of your t.estimony?" 
Witness. "Well, it escaped my melilory; I forgot it." 
Counsel. " Do you recollect, before beginning your 

testimony before the coroner, you asked to look at the 
affidavit that you had made for the If/orld?" 

Witness. " Yes, I had been sick, and I wan ted to refresh 
" my memory. 

Coumel. "Do you mean that this scene that you have 
described so glibly to-day had faded Ollt of your mind then, 
and you wanted your affidavit to refresh your recollec
tion?" 

lPitness. "No, it had not faded. I merely wanted to 
refresh my recollection." 

Counsel. "Was it not r:i.ther that you had made up 
the story in your affidavit, and you wan~ed the affidavit 
to refresh your recollection as to the story you had manu
factured ? " 

Witness. "No, sir; that is not true." 
The purpose of these questions, and the use made of the 

answers upon the argumen t, is shown by the following 
extract from the summing up:-

"My point is this, gentlemen of the jury, and it is an 
unanswerable one in my judgment, Mr. District Attorney: 
If Minnock, fresh from the asylum, forgot this sheet incident 
when he went to sell his first newspaper article to the World; 
ifhe also forgot it when he went to the coroner two days after
ward to make his second affidavit; if he stilI forgot it two 
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weeks later when, at the inquest, he testi'fied for two hours, 
without mentioning it, and only first recollecl:ed it when he 
was recalled two days afterward, then there is but one in
ference to be drawn, and that is, that lle never saw it, because 
he could 110t forget it if he llad ever seen it! And the important 
feature is this: he was a newspaper reporter; he was there, as 
the district attorney says, 'to observe what was going on.' 
He says that he stood by in that part of the room, pretend
ing to take away the dishes in order to see what was going 
on. He was sane, the only sane man there. Now if he did 
not see it, it is because it did not take place, and if it did not 
take place, the insane men called here as wi tnesses could not 
have seen it. Do you see the point? Can you answer it? 
Let me put it again. It is not in mortal mind to believe 
that this man could have seen such a transaction as he de
scribes and ever have forgotten it. Forget it when he 
writes his article the night he leaves the asylum and sells it 
to the morning World! Forget it two days afterward when 
he makes a second important affidavit! He makes still an
other statement, and does not mention it, and even testifies 
at the coroner's inquest two weeks later, and leaves it out. 
Can the human mind draw any other inference from these 
facts than that he never saw it because he could not have 
forgotten it if he had ever seen it? If Jle never saw it, it 
did not take place. He was on the spot, sane, and watching 
everything that went on, for the very purpose of reporting it. 
And if this sheet incident did not take place, the insane men 
could not have seen it. This disposes not only of Minnock, 
but of all the testimony in the People's case. In order to 
say by your verdict that that sheet incident took place, 
you have got to find something that is contrary to all human 
experience; that is, that this man, Minnock, having seen the 
horrible strangling with the sheet, as he described, could 
possibly have immediately forgotten it." 

The contents of the two affidavits made to the World 
and the coroner were next taken up, and the witness was first 

• 
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asked what the occurrence really was, as he now l ... membered 
it. After his answers, his attention was called to what he 
said in his affidavits, and upon the differences being made 
apparent, he was asked whether what he then swore to, or 
what he now swore to, was the actual fact; and if he was now 
testifying from what he remembered to have seen, or if he 
was trying to remember the facts as he made them up in 
the affida vi t. 

Counsel. "What. was the condi tion of the Frenchman 
at supper time? Was he as gay and chipper as when you 
said that he had warmed up after he had been walking 
around awhile?" 

Witness. "Yes, sir." 
Counsel. "But in your affidavit you state that he seemed 

to be very feeble at supper. Is that true?" 
Witness. "Well, yes; he did seem to be feeble." 
Counsel. "But you said a moment ago that he warmed 

up and was all right at supper time." 
Witness. "Oh, you just led me into that." 
Counsel. "Well, I won't lead you into anything more. 

Tell us how he walked to the table." 
Witness. "Well, slowly." 
Counsel. "Do you remember what you said in the affi-

davit? " 
Witness. "I certainly do." 
Counsel. "What did you say?" 
Witness. "I said he walked in a feeble condition." 
Counsel. " Are you sure that you said anything in the 

affidavit about how he walked at all?" 
Witness. "I am not sure." 
Counsel. "The sheet incident, which you have described 

so graphically, occurred at what hour on Wednesday after 
noon?" 

Witness. "About six o'clock." 
Counsel. "Previous to that time, during the afternoon, 

had there been any violence shown toward him?" 

• 
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Witness. "Yes; he was shoved down several times by 
the nurses." 

Counsel. " You mean they let him fall?" 
Witness. "Yes, they thought it a very funny thing to 

let him totter backward, and to fall down. They then 
picked him up. His knees seemed to be kind of musc1e
bound, and he tottered ba(:: and fell, and they laughed. 
This was somewhere around three o'clock in the after
noon." 

Counsel. "How many times, Mr. Minnock, would you 
swear that you saw him fall over backward, and after 
being picked up by the nurse, let fall again?" 

Witness. "Four or five times during the afternoon." 
Counsel. "And would he always fall backward?" 
Witness. "Yes) sir; he repeated the operation of tottering 

backward. He would totter about five feet, and would 
lose his balance and would fall over backward." 

The witness was led on to describe in detail this proc
ess of holding up the patient, and allowing him to fall back
ward, and then picking him up again, in order to make the 
contrast more apparent with what he had said on previous 
occasions and had evidently forgotten. 

Counsel. "I now read to you from the stenographer's 
minutes what you said on this subject in your sworn testi
mony given at the coroner's inquest. You were asked, 
'Was there any violence inflicted on Wednesday before din
ner' ?' And you answered, 'I didn't see any.' You 
were then asked if, up to dinner time at six o'clock on Wednes
day night, there had been any violence; and you answered: 
'No, sir; no violence since Tuesday night. There was nothing 
happened until Wednesday at supper time, somewhere 
about six o'clock.' Now what have you to say as to these 
different statements, both given under oath, one given 
at the coroner's inquest, and the other given here to-day?" 

Witness. "Well, what 1 said about violence may have 
been omitted by the coroner's stenographer." 
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Counsel. "But did you swear to the answers that I have 
just read to you before the coroner?" 

Witness. "I may have, and I may not have. I don't 
know." 

COlll1sel. "If you swore before the coroner there was no 
violence, and nothing happened until Wednesday after 
supper, did you mean to say it?" 

Witness. "I don't remember." 
Counsel. "After hearing read what you swore to at 

the coroner's inquest, do you still maintain the truth of 
what you have sworn to at this trial, as to seeing the nurse 
let the patient fall backward four or five times, and pick 
him up and laugh at him?" 

Witness. "I certainly do." 
Counsel. "I again read you from the coroner's minutes 

a question asked you by the coroner himself. Question by 
the coroner, 'Did you at any time while in the office or the 
large room of the asylum see Hilliard fall or stumble?' 
Answer, 'No, sir; I never did.' What have you to say to 
that?" 

Witness. "That is correct." 
Counsel. "Then what becomes of your statement made 

to the jury but fifteen minutes ago, that you saw him totter 
and fall backward several times?" 

Witness. "It was brought out later on before the cor-
onere OJ 

Counsel. "Brought out later on! Let me read to you the 
next question put to you before the coroner. Question, 
• Did you at any time see him try to walk or run away and fall? 
Answer, 'No. I never saw him fall.' What have you to say 
to that?" 

Witness. "Well, I must have put in about the tottering 
in my affidavit, and omitted it later before the coroner." 

At the beginning of the cross-examination it had been 
necessary for the counsel to fight with the Court over nearly 
every question asked; and question after question was 
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ruled out. As the examination proceeded, however, the 
Court began to change its attitude entirely toward the wit
ness. The presidingjudge constantly frowned on the witness, 
kept his eyes riveted upon him, and finally broke out at this 
juncture: "Let me caution you, Mr. Minnock, once for all, 
you are here to answer counsel's questions. If you can't 
answer them, say so; and if you can answer them, do so; 
and if you have no recollection, say so." 

Wi/ness. "Well, your Honor, Mr. 'Vellman has been 
cross-examining me very severely about my wife, which he 
has no right to do." 

Court. "You have no right to bring that up. He has 
a perfect right to cross-examine you." 

Witness (losing his temper completely). "That man 
wouldn't dare to ask me those questions outside. He 
knows that he is under the protection of the court, or I 
would break his neck." 

Court. "You are making a poor exhibit of yourself. 
Answer the questions, sir." 

Counsel. "You don't seem to have .any memory at all 
about this transaction. Are you testifying from memory 
as to what you saw, or making up as you go along?" 

Witness (no answer). 
Counsel. "Which is it?" 
Witness (doggedly). "I am telling what I saw." 
Counsel. "Well, listen to this then. You said in your 

affidavit: 'The blood was all over the floor. It was covered 
with Hilliard's blood, and the scrub woman came Tues
day and Wednesday morning, and washed the blood away.' 
Is that right?" 

Witness. "Yes, sir." 
Counsel. "Why, I understood you to say that you 

didn't get up Wednesday morning until noon. How could 
you see the scrub woman wash the blood away?" 

IPitl1ess. "They were at the farther end of the hall. 
They washed the whole pavilion. I didn't see them Wednes-

, 

, 
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day morning; it was Tuesday morning I saw them scrub
bing. " 
Counsel. "You seem to have forgotten that Hilliard, 

the deceased, did not arrive at the pavilion until Tuesday 
• 

afternoon at four o'clock. What have you to say to that?" 
Witness. "Well, there were other people who got beatings 

b 'd h' " est es 1m. 
Counsel. "Then that is what you meant to refer to in 

your affidavit, when speaking of Hilliard's blood upon the 
floor. You meant beatings of other people?" 

Witness. "Yes, sir on Tuesday." 
The witness was then forced to testify to minor details 

which, within the knowledge of the defence, could be con
tradicted by a dozen disinterested witnesses. Such, for 
instance, as hearing the nurse Davis call up' the morgue, 
the morning after Hilliard was killed, at least a dozen 
times on the telephone, and anxiously inquire what had 
been disclosed by the autopsy; whereas, in fact, there was 
no direct telephonic communication whatever between 
the morgue and the insane pavilion; and the morgue at
tendants were prepared to swear that no one had called 
them up concerning the Hilliard autopsy, and that there 
were no inquiries from any source. The witness was next 
made to testify affirmatively to minor facts that could be, 
and were afterward, contradicted by Dr. Wildman, by Dr. 
Moore, by Dr. Fitch, by Justice Hogman, by night nurses 
Clancy and Gordon, by Mr. Dwyer, Mr. Hayes, Mr. Fayne, 
by Gleason the registrar, by Spencer the electrician, by 
Jackson the janitor, and by several of the state's own 
witnesses who were to be called later. 

By this time the witness had begun to flounder help
lessly. He contradicted himself constantly, became red 
and pale by turns, hesitated before each answer, at times 
corrected his answers, at others was silent and made no 
answer at all. At the expiration of four hours he left 
the witness stand a thoroughly discredited, haggard, and 
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wretched object. The court ordered him to return the fol
lowing day, but he never was seen again at the trial. 

A week later, his foster-mother, when called to the wit
ness chair by the defence, handed to the judge a letter 
received that morning from her son, who was in Philadelphia 
(which, however, was not allowed to be shown to the jury) 
in which he wrote that he had shaken from his feet the dust 
of New York forever, and would never return; that he felt 
he had been ruined, and would be arrested for perjury if he 
came back, and requested money that he might travel far 
into the West and commence life anew. It was altogether 
the most tragic incident in the experience of the writer. 

After the disappearance of Minnock, the newspapers, 
in conjunction with the District Attorney, were so deter
mined to obtain a conviction that they called as witnesses 
two insane inmates of the Pavilion who had read and re
read the sensational newspaper accounts of the tragedy that 
had been circulated there, until theit diseased minds had 
actually adopted the story as their own and they were ready 
to swear to its correctness at the trial. The jury, however, 
never forgot the complete collapse of the People'S only sane 
eye witness, and acquitted the defendant • 

• 

• 



CHAPTER XVI 

THE CROSS-EXAMINATIOX OF FRANK FRANKEL IN FRANKEL 

BROTHERS V. MEYERS, BY HERBERT C. S:-'IYTH 

THE case of Frankel Brothers 0. Sidney S. Meyers is a 
good illustration of the folly of requiring a witness to re
member more than is necessary, with the result of needlessly 
laying him open to attack upon cross-examination, when the 
witness, in a natural endeavor to keep up his feat of memory, 
may finally be utterly discredited. The point in the case 
was whether certain stock had been bought by the plaintiff 
for the account of the defendant, the defendant contending 
that no stock was bought, and that he never heard of the 
transaction until suit was brought, and the plaintiff con
tending, on the other hand, that the defendant authorized 
the stock to be bought, and that on the same day' it was 
bought, defendant was duly notified. The case largeiy 
turned upon whether or not the letter of notification had 
actually been sent by the plaintiff to the defendant. 

The alleged mailing of the letter occurred more than 
two and one half years before the trial. If the alleged letter 
had actually been sent, the proof of that fact would have been 
comparatively easy, and many of the pitfalls plaintiff 
encountered would have been avoided. He need only nave 
shown that he dictated it, and that in the routine course of 
his office, which was a large one, it had been put in the usual 
channels for mailing. The plaintiff apparently was not satis
fied to follow this course, but chose to testify, instead, that 
he actually remembered the circumstances of the mailing, 
which, as will be seen, forced him into the position of claiming 
the performance of incredible mental feats. 

Frankel had testified that he had bought the stock for 

• 
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defendant through a brokl!r to whom he had given an order 
by telephone on the same day that the stock was claimed 
to have been bought. The cross-examination by Herbert C. 
Smyth then proceeded. 

~. "Did you get any word from that broker before 
three o'clock?" 

A. "Yes." 
~. "Was it after you had gotten that WOid from the 

broker that you say that a letter was written to Mr. 
Meyers?" 

A. "It must have been about 5 :30 or 6 o'clock." 
~. "Why did you wait until then?" 
.1. "Perhaps too busy or something, or it slipped my 

memory." 
~. "How many employees did you have in your office in 

May, I920?" 
A. "I think abou!: three or four." 
~. "Did you have a regular stenographer?" 

A "Y " n. es. 
~. "What was his or her name?" 
A. "Miss Green." 
~. "Where is she?" 
A. "She is dead." 
~. "Did you have anyone else, who wrote on the type-

writer at that time?" 
A "N " n. o. 
~. "When do you usually close your offices?" 
A. "The employees leave at 5 o'clock on week-days. 
~. "Now this letter you say was not dictated until 

after five o'clock?" 
A. "It was lIot written until, I think, close on to 6 

o'clock." 
(It is to be noted that if the letter had been written 

by Miss Green, who was dead at the time of the trial, there 
might have been <l hiatus in the proof of mailing.) 

~. "Was it dictated first?" 
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/I. .. No, Mr. George Frankel typed it." 
~. "He is a younger brother of yours?" 
d. " Yes, si tting right in the court room." 
(The plaintiff witness thus provided himself with a 

corroborating witness). 
~. "Where is the type\\!ri ting desk?" 
A. "In the open space outside of our room." 
~. "'Where were you when this letter was wri tten?" 
A. cc Alongside of George. " 
~. "Where had you been just before he started to write 

this letter? " 
A. "I think I was in our room." 
~. "So both of you went out of the inner office at the time 

that George wrote this letter?" 
A. No, I went over with George when he wrote that 

letter. " 
~. "I mean you both wen t out of your pri va te office?" 
A ccY " . es. 
~. "And it was necessary for both of you to write it 

together, or be together?" 
A. "WeIJ, he manages the machine better than I do." 
6) CCH d ~" .i{.' e oes. 
A. "Yes, I told him what to write, because I had been 

the one that got into this thing." 
~. "Now you watched him as he wrote id" 
A. "Yes, I was there. I told him what to write." 
~. "You were then getting in a position to prepare 

yourself to testify before a jury about this letter being written, 
because you know there was no stenographer there, is that 
. ~" It. 

A. "I never thought about it at all." 
~. "When was it discussed between you and anybody, 

that it was necessary to show that Mr. Meyers was abso
lutely notified that this stock had been bought?" 

A. cc It was not discussed at all. I turned over the papers 
to Mr. Greenberg, my lawyer, that is what I did." 
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~. How long has your brother been managing a type
writer? " 

A. "Well, he don't manage it; sometimes he might work 
. " 1 t. 

!!J... He kind of works it?" 
A "Y " . es. 
~. "How long has he been kind of working it?" 
A. "\Vell, I don't know; I remember him since, oh, for 

several years 1 know he was doing it." 
~. \:Vas he at any time a typewriter for your concern?" 
A. "No, he just used one finger." 
~. "One finger?" 
A "Y " . es. 
~. "Do you think that that paper was written by a person 

wi th one finger? " 
A. "Oh, he has got five fingers." 
~. "Now you say he used five fingers?" 
A. "No, I don't say he used them, 1 say he has got five 

fingers. Yes, but I think he kind of picks away at the 
machine; that is what he does; 1 don't have to think, I know 
whe wrote it." 

Mr. Smytll: May the jury inspect this carbon paper that 
is supposed to have been written with one finger?" 

(Exhibit shown to jury.) 
A. "You have seen many examples of typewriting by 

tYP!sts, haven't you?" 
A. "1 have seen many, yes." 
~ "Now with the inexperienced the lines are not very 

apt to be spaced regularly, and the letters not all in juxta
position; you know that, don't you?" 

A' "No, Mr. George writes a very good letter." 
~. "A very good letter with one finger?" 
A. "Yes, it might be two fingers." 
~. "Now you are getting two fingers. Are you commenc

ing to see that it is dangerous to have this written with one 
finger? " 
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/1. "No, one finger of one hand is what I mean." 
fl. "I suppose you would be willing to tell the jury that 

he was a very experienced typewriter, wouldn't you?" 
/1. "No, I wouldn't do that." 
fl. "\-Vas he an experienced typewri ter?" 
/I. "No, but he writes fairly well." 
~. "In 1920?" 

A ICy " n. es. 
fl. " You notice that that is written by an expert, the 

spacing is regular, the impress of the lines is entirely uniform; 
that is the work of an expert, isn't it?" 

/I. "\-Vell, he is no expert." 
fl. "Did he write it?" 
/1. "He wrote it and I saw him write it." 
!?(,. " Are you sure he did?" 
/1. "Positive." 
fl. "You are positive that you saw every line imprinted 

there?" 
/1. "\-Vell I saw him write right there; I was alongside of 

him when he wrote it." 
~. "When you made up your 0 ~ind to write that letter 

you say it was because it had been forgotten that after-
noon?" 0 

/I "Yes, it was not attended to when the force was still 
in the office." 

~. "Now you recollect that when the letter was written 
it was signed by whom?" 

/I. "I think it was signed by Mr. George Frankel." 
~. "Did you see him sign it?" 
/I. "Yes, I saw him sign it." 
~. "And you are testifying now from an independent 

recollection of that day, that he signed it?" 
A "Y " n. es. 
~. "What other letters didO you see George sign on that 

day; can you mention the name of any person to whom a 
letter was written that you saw George sign?" 
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d. "I could not just recollect what letters were signed 
that day." 

.~. "Do you now recollect seeing where George was when 
he signed the letter?" 

(Wif;ness pauses for nearly half a minute.) 
d. "He signed it at his desk." 
~. "You have paused for about twenty seconds while you 

were thinking of that; now you want thest: gentlemen of the 
jury to understand that in those twenty seconds you were 
visualizing in your mind the picture of George sitting at 
his desk signing that paper on the 6th day of May, 1920, 

nearly three years ago?" 
d. "I did not say sitting, he was standing up just leaning 

over. That is my best recollection." 
~. "When you say, 'that is my best recollection,' that 

means that you have some recollection, doesn't it?" 
d. "Yes." 
~. "Can you tell me in what position he ever signed any 

other letter, which you can now visualize?" 
d. "Well, I have seen him sit down very often and sign 

letters, and he stands up sometimes too." 
~. "Do you remember the kind of pen that he used?" 
d. " I t was an ordinary pen." 
~. "What if> your best recollection as to the kind of ink 

that he used?" 
d. "I think it was blue ink." 
~. "After signing the letter, did he blot it?" 
d. "He blotted it, yes." 
~. "You saw him do that?" 
d. "Yes, I saw him sign his name and blot it." 
~. "On May 6th, 1920, you remember that he blotted 

his signature?" 
d. "Yes." 
~. "Did he sign Frankel Brothers or did he sign George 

Frankel? " 
d. "He signed Frankel Brothers on it." 
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.~. "Who put the stamp on the envelope?" 
d. "He did." 
~. "Do you remember that?" 
1 "Y " /, . es. 
~. "Well, if you remember that he put a stamp on. you 

must have a picture of his doing it, Olherwise you caunot 
remember it, you must be guessing." 

d. "I am not guessing; I saw him stamp it." 
~. " You know it is necessary for him to stamp it in order 

to make legal proof of mailing?" 
J "Y " n. es. 
~. "Well, if you saw him stamp it, how did he wet it, 

with his tongue or with a machine?" 
d. "We had no machine." 
~. "Then do you say you saw him lick it with his tongue?" 
d. "Yes, I won't say for sure that he licked it with his 

tongue." 
~. "You don't mean to say that you have forgotten an 

important detail of that kind, do you?" 
A. "Well, he was maiiing the letter." 
~. "Now after it was stamped, who was it that took the 

envelope then?" 
A. "I think it was George took the envelope and dropped 

it into the chute." 
~. "When you say (think', that doesn't tell me anything; 

do you reco!lect that he did?" 
d. "To the best of my recollection he did." 
~. "When you say to the best of your recollection, does 

that mean that you have some recollection?" 
A. "I have a recollection that he did." 
~. "That he dropped it in the chute?" 
A. "Yes." 
~. "That t.e personally dropped it in the chute?" 

J " .• " .n. . es. 
~. " You are answering this from personal recollection?' 
A. "Yes." 
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~. "That is, you mean you are visualizing the picture 
of your brother George dropping this in the chute?" 

A. "Yes." 
~. "Where were you when he dropped it in the chu te?" 
A. "About as far as I am from you." 
~. "You were about eleven to fifteen feet away from 

George when he dropped it in the chute?" 
L1 "".. " n. .L es. 
~. "You are sure you saw him drop it in the chute?" 

L1 "Y " n. es. 
~. "You say you are visualizing your brother George 

dropping this letter in the chute: tell us with which hand 
he dropped it? " 

A. "Oh, that is too much!" 
By this time all of the jurors were smiling or laugh

ing or looking incredulous, and the next day the witness 
refused to continue, and the case was dismissed . 

• 



CHAPTER XVII 

THE CROSS-EXAMINATION OF RUSSELL SAGE IN LAIDLAW V. 

SAGE, 8Y HON. JOSEPH H. CHOATE 

ONE of the rare instances of cross-examinations to be made 
the subject of appeal to the Supreme Court, General Term, 
and the New York Court of Appeals was the cross-examina
tion of Russell Sage by the Hon. Joseph H. Choate in the 
famous suit brought against the former by William R. 
Laidlaw. Sage was defended by the late Edwin C. James, 
and Mr. Choate appeared for the plaintiff, Mr. Laidlaw. 

On the fourth day of December, 1891, a stranger by 
the name of Norcross came to Russell Sage's New York office 
and sent a message to him that he wanted to see him on im
portant business, and that he hada letter of introduction from 
Mr. John D. Rockefeller. Mr. Sage left his private office, 
and going up to Norcross, was handed an open letter which 
read, "This carpet bag I hold in my hand contains ten pounds 
of dynamite, and if I drop this bag on the floor it will destroy 
this building in ruins and kill every human being in it. I 
demand twelve hundred thousand dollars, or I will drop it. 
Will you give it? Yes or no?" 

Mr. Sage read the letter, handed it back in Norcross, 
and suggested that he had a gentleman waiting for him 
in his private office, and could be throu;;h his business in a 
couple of minutes when he would give the matter his atten-

• tlOn. 
Norcross responded: "Then you decline mi' proposition? 

Will you give it to me? Yes or no?" Sage explained again 
why he would have to postpone giving it to him for two or 
three minutes to get rid of some one in hi., privatI! office, 
and just at this juncture Laidlaw entere·: lh.-: office, saw 
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Norcross and Sage without hearing the conversation, and 
waited in the anteroom until Sage should be disengaged. As 
he waited, Sage edged toward him and partly seating him
self upon the table near Laidlaw, and without addressing 
him, took him by the left hand as if to shake hands wi th 
him, but with both his own hands, and drew Laidlaw 
almost imperceptibly around between him and Norcross. 
As he did so, he said to Norcross, "If you cannot trust 
me, how can you expect me to trust you?" 

With that there was a terrible explosion. Norcross him
self was blown to pieces and instantly killed. Laidlaw 
found himself on the floor on top of Russell Sage. He was 
seriously injured, and later brought suit against Sage for 
damages upon the ground that he had purposely made a 
shield of his body from the expected explosion. Sage 
denied that he had made a shield of Laidlaw or that he had 
taken him by the hand or altered his own posi tion so as to 
bring Laidlaw between him and the explosion. 

The case was tried four times. It was dismissed by 
Mr. Justice Andrews, and upon appeal the judgment was 
reversed. On the second trial before Mr. Justice Patterson 
the jury rendered a verdict of $'25,000 in favor of Laid
law. On appeal this judgment in turn was reversed. On 
a third trial, also before Mr. Justice Patterson, the jury dis
agreed; and on the fourth trial before Mr. Justice Ingraham 
the jury rendered a verdict in favor of Laidlaw of $40,000, 
which judgment was sustained by the General Term of the 
Supreme Court, but subsequently reversed by the Court 
of Appeals. 

Exception on this appeal was taken, among other points, 
to the method used in the cross-examination of Mr. Sage by 
Mr. Choate. Thus the cross-exa"mination is interesting, as 
an instance of what the New York Court of Appeals has" 
decided to be an abuse of cross-examination into which, 

" 

through their zeal, even eminent counsel are sometimes 
led, and to which I have referred in a previl)lis chapter. It 

" 
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also shows to what lengths Mr. Choate was permitted to go 
upon the pretext of testing the witness's memory. 

It was claimed by Mr. Sage's counsel upon the appeal 
that "the right of cross-examination was abused in this 
case to such an extent as to require the reversal of this 
monstrous judgment, which is plainly the precipitation 
and product of that abuse." And the Court of Appeals 
unanimously took this view of the matter. 1 

After Mr. Sage had finished his testimony in his own 
behalf, Mr. Choate rose from his chair to cross-examine; 
he sat on the table back of the counsel table, swinging 
his legs idly, regarded the witness smilingly, and then 
began in an unusually low voice. 

Mr. Choate. "Where do you reside, Mr. Sage?" 
Mr. Sage. "At 506 Fifth Avenue." 
Mr. Choate (still in a very low tone). "And what is 

your age now?" 
Mr. Sage (promptly). "Seventy-seven years." 
Mr. Choate (with a strong raising of his voice). "Do 

you ordinarily hear as well as you have heard the two 
questions you have answered me?" 

Afr. Sage (looking a bit surprised and answering in an 
almost inaudible voice). "Why, yes." 

lvir. Choate. "Did you lose your voice by the explosion?" 
Mr. Sage. "No. " . 
Mr. Choate. "You spoke louder when you were in Con

gress, didn't you?" 
. Mr. Sage. "I may have." 
Mr. Choate, resuming the conversational tone, began 

an ~nexpected line of questions by asking in a small"talk 
voice, "What jewelry do you ordinarily wear?" Witness 
answered that he was· not in the habit of werlring jew-
elry. .. . 

Mr. Choat. "Do you wear a watch?" 
. . 

M S "Y" r. age. ... es. 
t 158 N. Y. 73, 103. 

• 

• 
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Mr. Choate. "And you ordinarily carry it as you carry 
the one you have at present in your left vest pocket?" 

Mr. Sage. "Yes, I suppose so." 
Mr. Clwate. "Was your watch hurt by the explosion?" 
Mr. Sage. .. I believe not." 
Mr. Choate. "It was not even stopped by the explosion 

which perforated your vest with missiles?" 
Mr. Sage. "I do not remember about this." 
The witness did not quite enjoy this line of question

ing, and swung his eye-glasses as if he were a trifle nervous. 
Mr. Choate, after regarding him in silence for some time, 
said, "I see you wear eye-glasses." The wi tness closed his 
glasses and put them in his vest pocket, whereupon Mr 
Choate resumed, "And when you do not wear them, you 
carry them, I see, in your vest pocket." 

Mr. Choate. "Were your glasses hurt by the explosion 
which inflicted forty-seven wounds on your chest?" 

Mr. Sage. "I do not remember." 
Mr. Choate. C/ You certainly would remember if you had 

to buy a new pair?" 
If the witness answered this question, his answer was 

lost in the laughter which the court officer could not instantly 
check. 

Mr. Choate. "These clothes you brought here to show-
you are sure they are the same you wore that day?" 

1I1 S "Y" iV.l.r. age. es. 
Mr. Choate. "How do you know?" 
Mr. Sage. "The same as you would know in a matter of 

that kind." 
Mr. Choate. "Were you familiar with these clothes?" 
1I1 S "Y ." J.V.l.r. age. es, Sir. 

Mr. Choate. "How long had you had them?" 
Mr. Sage. "Oh, some months." 
Mr. Choate. "Had you had them three or four years?" 
Mr. Sage. "No." 
Mr. Clwa/e. "And wore them daily except on Sundays?" 



CROSS-EXAMINATION BY JOSEPH H. CHOATE 325 

Mr. Sage. "I think not; they were too heavy for summer 
wear." 

Mr. Choate. "Do you remember looking out of the win
dow that morning when you got up to see if it was cloudy so 
you would know whether to wear the old sui t or not? " 

Mr. Sage. "1 do not remember." 
Mr. Clloate. "Well, let that go now; how is your general 

health, good as a man of seventy-seven could expect?" 
Mr. Sage. "Good except for my hearing." 
Mr. Choate. "And that is impaired to the extent de

monstrated here on this cross-examination?" 
The witness did not answer this question, and after 

some more kindly inquiries regarding his health, Mr. Choate 
began an even more intimate inquiry concerning the business 
career of Mr. Sage. 

He learned that the millionaire was born in Verona, 
Oneida County, went to Troy when he was eleven years old, 
and was in business there until 1863, when he came to this 

• Clty. 
Mr. Choate. "What was your business in Troy?" 
Mr. Sage. " l\1erchan t." 
Mr. Choate. "What kind of a merchant?" 
Mr. Sage. "A grocer, and I was afterwards engaged 

in banking and railroad operating." 
Mr. Sage, as a railroad builder, excited Mr. Choate's 

liveliest interest. He wanted to know all about that,
the name of every road he had built or helped to build, 
when he had done this, and with whom he had been associated 
in doing it. He frequently outlined his questions by explain
ing that he did not wish to ask the witness any impudent 
questions, but merely wanted to test his memory. The 
financier would sometimes say that to answer some questions 
he would have to refer to his books, and then the lawyer 
would pretend great surprise that the witness could not 
remember even the names of roads he had built. Mr. Sage 
said, "Possibly we might differ as to what is aiding a road. 
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Some 1 have aided as a director, and some as a stock
holder." 

"No, we won't differ, we will divide the question," 
Mr. Choate said. "First name the roads you have aided 
in building as a director, and then the roads you have aided 
in building as a stockholder." The witness either would not, 
or could not, and after worrying him with a hundred ques
tions on this line, Mr. Choate finally exclaimed, "Well, 
we will let that go." 

Next the cross-examiner brought the witness to consider 
his railroad building experience after he left Troy and came 
to New York, whereby he managed, under the license of 
testing the memory of the witness, to show the jury the 
intimate financial relations which had existed between Mr. 
Sage and Mr. Jay Gould, and finally asked the witness point 
blank how many roads he had assisted in building in con
nection with Mr. Gould as director or stockholder. After 
some very lively sparring the witness thought that he had 
been connected in one way or another in about thirty rail
roads. "Name them!" exclaimed Mr. Choate. The witness 
named three and then stopped. 

Mr. Choate (looking at his list). "There are twenty
seven more. Please hurry, you do business much faster 
than this in your office!" 

Mr. Sage said something about a number of auxiliary 
roads that had been consolidated, and roads that had been 
merged, and unimportant roads whose directors met very 
seldom, and again said something about referring to his 
books. 

Mr. Choate. "Your books have nothing to do with 
what I am trying to determine, which is a question of your 
memory." 

The witness continued to spar, and at last Mr. Choate 
exclaimed, "Now is it not true that you have millions and 
millions of dollars in roads that you have not named here?" 

All of the counsel for the defence were on their feet, 
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objecting to this question, and Mr. Choate withdrew it, 
and added," It appears you cannot remember, and won't 
you please say so?" 

The witness would not say so, and Mr. Choate exclaimed, 
"Well, I give tlUlt up," and then asked, ;c You say you are a 
banker; what kind of a bank do you run, is it a bank of d.;
posit?" The witness said it was not, and neither was it a 
bank for circulating notes. "Sometimes I have money to 
lend," he said. 

Mr. Choate. "Oh, you are a money lender. You buy 
puts and calls and straddles?" The witness said that he 
dealt in these privileges. "Kindly explain to the jury just 
what puts and calls and straddles are," the lawyer said 
encouragingly. The witness answered: "They are means to 
assist men of moderate capital to operate." 

Mr. Choate. "A sort of benevolent institution, eh?" 
Mr. Sage. "1t is in a sense. It gives men of moderate 

means an opportunity to learn the methods of business." 
Mr. Choate. "Do you refer to puts or calls?" 
Mr. Sage. "To both." 
Mr. Choate. "I do not understand." 
Mr. Sage. "I thought you would not" (with a chuckle). 
Mr. Choate affected a puzzled look, and asked slowly: 

.: Is it something like this: they call it and you pu tit? 
If it goes down they get the chargeable benefit, out if it goes 
up you get it?" 

Mr. Sage. "I only get what I am paid for the privilege." 
Mr. Choate. "Now what is a straddle?" 
Mr. Sage. "A straddle is the privilege of calling or put

ting." 
"Why," exclaimed Mr. Choate, with raised eyebrows, 

"that seems to me like a game oj cllance." 
Mr. Sage. "It is a game of the fluctuation of the 

market." 
"That is another way of putting it," Mr. Choate com

mented, looking as if he did not intend the pun. Then he 
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asked, '~The market once went very heavy against you in this' 
game, did it not?" 

"Yes, it did," the witness replied. 
Mr. Choate. "That was an occasion when your customers 

could call, but not put, eh?" 
Mr. Sage looked as if he did not understand and made no 

reply. Mr. Choate then added: "Did you not then have a 
run on your office?" The witness made some reply, hardly 
audi ble, concerning a party of Bal timore roughs, who made 
a row about his office for an hour when he refu'led to ad
mit them. 

This phase of the question was left in that vague condition, 
and the cross-examiner opened a new subject and unfolded a 
three column clipping from a newspaper, which was headed, 
"A Chat with Russell Sage." 

Mr. Choate. "The reporters called on you soon after the 
explosion? " 

Mr. Sage. "Yes." 
~"C'1. "0 .. d h ". J..,lr. Iloate. ne VISI te your ouse r 
Mr. Sage. "Yes." 
Mr. Choate. "Did you read over what he wrote?" 
Mr. Sage. "No." 
Mr. Choate . . "Did you read this after it was printed?" 
Mr. Sage. "I believe I did." 
Mr. Choate. "It is correct?" 
Mr. Sage. "Reporters sometimes go on their own imagina-. " tlOn. 
It developed that the article which Mr. Choate referred 

to was written by a grand-nephew of the witness. When it 
had thus been indentified, Mr. Choate again asked the witness 
if the article was com~ct. 

Colonel James exc 1 ned:" Are you asking him to swear 
to the correctness of article from that paper? Nobody 
could do that." 

"No," Mr. Choate quickly responded, "I am asking 
him to point out its errors. Anyone can do that." 
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"This," said Colonel James, "is making a comedy of 
errors." 

The witness broke in upon this little relaxation with the 
remark,"The reporter who wrote that was only in my house 
five minutes." 

"Indeed," exclaimed Mr. Choate, waving the three 
column clipping, "he got a great deal out of you, and that is 
more than I have been able to do." 

The first extract from the newspaper clipping read as 
follows: "l\lr. Sage looks hale and hearty for an old man,.
looks good for many years of life yet." 

Mr. Choate. "Is that true?" 
Mr. Sage. "\Ve all try to hold our own as long as we can." 
Mr. Clzoa/e. "You speak for yourself, when you say we 

all try to hold on to all that we can." 
At this Mr. James jumped to his feet again, and there was 

another spirited passage at arms. \Vhen all had quieted 
down, Mr. Sage was next asked if the article was correct 
when it referred to him as looking like a "warrior after the 
battle." He thought that the statement was overdrawn. 
The article referred to Mr. Sage's having shaved himself 
that monling, which was three mornings after the explosion; 
and when he had read that, Mr. Choate asked, "Did you have 
anv wounds at that time that a visitor could see?'~ 

J 

The witness replied that both of his hands were then 
bandaged. 

Mr. Choate. "You must have shaved yourself with your 
feet. " 

* * * * * * * * 
Mr. Choate. "Was it a relief to you to see Laidlaw 

en ter the office when you were talking to Norcross?" 
Mr. Sage. "No, and if Laidlaw had stayed out in the lobby 

instead of coming into my office, he would have been by Nor
cross when the explosion took place." 

Mr. Choate. "Then you think Laidlaw is indebted to you 
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for saving his life instead of your being indebted to him for 
sa ving yours?" 

Mr. Stzgc (decidedly). "Yes, sir." 
Mr. Choate. "Oh, that makes this a very simple case, 

then. Did you bring your clerk here to testify as to the con
dition of the office after the police had cleared it out?" 

Mr. Sage. "I did not bring him here, my counsel did." 
Mr. Choate. "I see; you do not do any barking when 

you have a dog to do it for you." 
Lawyers Dillon and James jumped up, and l\lr. James 

said gravely, "Which of us is referred to as a dog?" 
j\1r. CJlOate. (laughingly). "Oh, all of us." 
Mr. Choate seldom reproved the witness for the char

acter of his answers, although when he '.vas examined by 
Colonel James on the redirect he was treated with very much 
less courtesy, for the Colonel frequently requested him, 
and rather roughly, to be good enough to confine his answer 
to the question. 

Mr. Choate's next question referred to the diagram 
which had been in use up to that point. He asked the 
witness if it was correct. 

Mr. Sage. "I think it is not quite correct, not quite; 
if the jury will go down there, I would be glad to have them,
be glad to do anything. If the jury will go down there, 
I would be very glad to furnish their transportation, if 
they will go." 

Mr. CJlOate. "If you won't furn'ish anything but trans
portation, they won't go." 

Mr. Sage. "It is substantially correct. I had a diagram 
made and I offered an opportunity to fvlr. Laidlaw's counsel 
to have a correct one made. I never withheld anything from 
anybody." 

The diagram which Mr. Sage had prepared was pro
duced, and upon examination it was seen that it contained 
lines indicating a wrong rule, and had some other inaccuracies 
which did not seem to amount to much really; but Mr. 
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Choate appeared to be very much impressed with t'1ese 
differences. 

"I want you," he said to the witness, "to reconcile your 
testimony with your own diagram." 

The witness looked at the diagram for some time, and 
Mr. Choate, observing him, remarked, "You will have to 
make a straddle to reconcile that, won't you?" 

Some marks and signs of er:1sures were seen on the Sage 
diagram, which gave Mr. Choate an opportunity to ask, 
in a sensational tone, if anyone could inform him who had 
been tampering with it. :No one could, and the diagram was 
dropped and the subject of a tattered suit of clothes taken 

• up agam. 
ilifr. CllOate. "What tailor did you employ at the time of 

h I · '" t e exp ('sIan:' 
Joylr. Sage. "Several." 
lvIr. Choate. "Name them; ! want to follow up these 

clothes. " 
lvlr. Sage. "Tailor Jessup made the coat and vest." 
Mr. CllOate. "Where is his place?" 
Mr. Sage. "On Broadway." 
Mr. CI:otlte. "Is he there flOW? '. 
Mr. Sagl'. "Oh, no, he has gone to heaven." 
Mr. Choate. "TC' heaven where all good tailors go? 

Who made the trousers?" 
_Zif/". Sage. "I cannot tell where I may have bought them." 
Mr. Choate. "Bought them? You do not buy ready-

made trousers, do you?" 
Mr. Sage. "I do sometimes .. I get a better fit." 
lvIr. C/lOate. "Get benefit?" 
Mr. Sage. "No; better fit." 
Mr. C/wate. "Where is the receipt for them?' 
Mr. Sage. "I have none." 
Mr. Choate. "Do you pay money without receipts?" 
~A" S "Id ." 1 1'1. r. age. 0 sometImes. 
Mr. CllOate. " Indeed?" 
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Mr. Sage. "Yes; you do not take a receipt for your 
hat. " 

The vest was then produced, and two holes in the outer 
cloth were exhibited by Mr. Choate, who asked the witness it 
these were the places where the foreign substances entered 
which penetrated his body. The witness replied that they 
were, and l\lr. Choate next asked him if he had had the vest 
relined. Mr. Sage replied that he had not. "How is it, then," 
Mr. Choate asked, passing the vest to the jury with great 
satisfaction, "that these holes do not penetrate the lining?" 
The witness said that he could not explain that, but in
sisted that that was the vest and it would have to speak for 
~tself. Mr. Choate again took the vest and counted six 
holes 011 the cloth on the other side, and asked the witness if 
that count was right. Mr. Sage replied, "I will take your 
count," and then caused a laugh by suddenly reaching out 
for the vest, and saying," If you have no objection, though, 
I would like to see it." 

Mr. Choate. "Now are not three of these holes moth-
eaten ?" 

Mr. Sage. "I think not." 
Mr. Choate. "Are you a judge of moth-ea ten goods?" 
Mr. Sage. "No." 
Mr. Choate. "Where is the shirt you wore?" 
Mr. Sage. "Destroyed." 
Mr. Choate. "By whom?" 
Mr. Sage. "The cook." 
Mr. CllOate. "The cook?" 
Mr. Sage. "I meant the laundress." 
The vest was passed to the jury for their inspection, 

and the jurymen got into :m eager whispered discussion 
as to whether certain of the holes were moth-eaten or 
not. There was a tailor on the jury. Observing the dis
cussion, Mr. Choate took back the gannf'nt and said in his 
most winning way, "Now we don't want the jury to dis
agree." He next held up the coat, which was very much 
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more injured in the tails than in front, and asked the witness 
how he accounted for that. 

Mr. Sage. " It is one of the freaks of electrici ty." 
Mr. Choate. "One of those things no fellow c.:an find out." 
The witness could not recall how much he had paid for 

the coat or for any of the garments, and after an unsuccessful 
attempt to identify the maker of the trousers by the name of 
the button, which proved to be the name of the button
maker, the old clothes were temporarily allowed to rest, 
and Mr. Choate asked the witness how long he had been 
unconscious. He replied that he thought ne was unconscious 
two seconds. 

Mr. Choate. "How did you know you were not uncon-
sciolls ten minu tes?" 

Mr. Sage. "Only from what Mr. Walker says." 
Mr. CllDate. "\Vhere is he?" 
lvlr. Sage. "On the Street." 
Mr. Choate. "On Chambers Street, downstairs?" 
Mr. Sage. "No, on Wall Street." 
Mr. Choate. "Oh, I forgot that the street to you means 

Wall Street. \Vere you not up and dressed every day 
after the explosion?" 

Mr. Sage. "I cannot remember." 
Mr. Choate. "You did business every day?" 
Mr. Sage. "Colonel Slocum and my nephew called 

upon me abollt business, and my counsel looked after some 
missing papers and bonds." 

Mr. CllDate. " You then held some Missouri Pacific 
collateral trust bonds?" 

M S ",,7" r. age. ~ es. 
Mr. CllDate. "How many?" 
Mr. Sage. "Cannot say." 
Mr. Choate. "Can't you tell within a limit of ten to one 

thousand? " 
Mr. Sage. "No." 
Mr. Choate. "Nor within one hundred to two hundred?" 
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~A: S "N" lYJ.r. age. 1 o. 
Mr. Choate. "Is it because you have too little memory 

or too many bonds? How many loans did you have out at 
that time?" 

Mr. Sage. "I cannot tell." 
Mr. Choate. "Can you tell within two hundred thousand 

of the amount then due you from your largest creditor?" 
Mr. Sage. "Any man doing the business I am " 
Mr. Choate. "Oh, there is no other man like you in the 

world. No, you cannot tell within two hundred thousand 
of the amount of the largest loan you then had out, but you 
set up your memory against Laidlaw's?" 

Mr. Sage. "I do." 
lv!r. Choate. "Were you not very excited?" 
Mr. Sage. "I was thoughtful. I was self-poised. I did 

not believe his dynamite would do so much damage, or 
that he would sacrifice himself." 

Mr. Choate. "Never heard of a man killing himself?" 
Mr. Sage. "Not in that way." 1 

1 Extracts from N~w York Sun. March, 1894. 

'. 
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CHAPTER XVII I 

THE CROSS-EXAMINATION OF LOUIS H. PERLMAN' IN PERL

MAN RIM CORPORATION V. FIRESTONE TIRE & RUBBER CO., 

BY MARTIN W. LITTLETON 

IN a suit to sustain a patent, the general effect of which, 
if successful, would be that the entire automobile industry 
of the United States would have to pay royalty to Louis 
H. Perlman or his corporation for the right to manufacture 
and sell demountable rims, the issue depended upon the 
credibility of plaintiff's chief witness, the alleged inventor 
Perlman. Could Perlman successfully prove that he con
ceived the invention in I90J? The evidence in support of 
this proposition was necessarily Perlman's own testimony, 
corroborated by such circumstances as he could summon, 
but in the last analysis the question was: Was Perlman worthy 
of belief?" 

The defendants, represented by Martin W. Littleton, 
were well aware that Perlman was a crafty, resourceful and 
nimble witness, for he had testified on other occasions. 
They were in possession of facts showing that he, at a 
considerably earlier date, had been engaged in a fake 
medicine business, and that while in London conducting a 
fake medicine company, he with his associates had devised 
a scheme which was generally called a "word competition", 
which was to induce a great number of persons to send sums 
of money to Perlman and his associates, for which the sender 
never received any return. The defense was also in posses
sion of the fact that Perlman was arrested for this by an 
inspector of Scotland Yard, had an examining trial in Bow 
Street before Justice Bridges, was represented by eminent 
counsel, was locked up for two months in jail and finally 
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released on a cash bail and had become a fugitive from 
• • 
Justice. 

In cross-examining Perlman a less skilled counsel might 
have submitted all of this matter to him, and he might casily 
have admitted all of the facts and still have claimed that 
it did not reflect in anywise upon his abili ty to in vent. 
In other words, it might simply have passed off as an un
pleasant episode, that took place some twenty years before. 

The object of Mr. Littleton, therefore, was to see if the 
witness Perlman would actually commit perjury under the 
very eye of the Court. If he did this, the Judge who was to 
pass upon his credibili ty would, of course, reject his evidence 
as a whole. If Perlman were convinced that the cross-ex
aminer had all of the facts and data concerning the events 
in London he would probably admit them, but if he could be 
sure that the cross-examiner did not have these data but was 
simply striking in a blind fashion, he could and would with 
safety deny or evade by pretending not to remember the 
events. 

In order to give the witness confidence in himself and to 
make him feel that he was master of the situation, counsel 
first devoted almost a whole day to a cross-examination re
garding the invention, the structure of the wheels, the em
bodiment of the idea of the patent in the wheels and all of the 
technical details of its construction, whether by PerIman or 
otherwise. It was evident that the witness got the better of 
the lawyer during this examination, so much so, that ther~ was 
a manifest impatience on the part of the Court toward coun
sel for apparently prolonging the examination unnecessarily. 

Toward the late afternoon, counsel, weary from his cross
examination and apparently outwitted and outgeneraled, 
picked up his papers in a careless manner from the table 
and proceeded to ask the witness questions concerning the 
various enterprises in which he had been engaged. This 
was done for the purpose of eliciting his memory at and about 
the period when the events in London transpired and to show, 
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without the witness realizing it, that he did have a clear 
memory of all these events. This examination disclosed that 
the witness had been engaged in the publishing business and 
in the vending or advertising of proprietary medicines and in 
the sale of pills, which was a kindred business to the one 
which he had conducted in London and on account of which 
he had gotten into the criminal courts. Finally the cross
examiner asked the witness: 

.~. "When did you leave Jersey City to go to any other 
place in business?" 

A. "I do not recall the date." 
The witness had now begun to answer in a most indifferent 

and self-confident fashion that he did not recall this, that 
and the other, and to make it appear that the cross-examiner 
was engaged in an idJe and vain cross-examination 

!{,. "Did you not go to London in I895?" 
1 "I h " ,;: . may ave. 

!{,. "Well, did you not? Do you not remember if you did?" 
A. "I do not remember." 
.~. "Did you not go to London with, or there to meet, 

Edward Ames \Vebber, in 1895?" 
A. "1 may have." 
!{,. "Well, surely, you know whether you went to Europe 

in the year 1895?" 
A. "1 do not remember." 
!{,. " You have never been since I 8~J5, have you?" 
d. "1 believe I have." 
!{,. "To London?" 
A. "I believe so." 
!{,. "Did you not go to London in I 895 and there organize 

or take with you as an organization the American Oxyzone 
Syndicate?" . 

d. "I have no recollection of it." 
!{,. "Did you not stop at the First Avenue Hotel, Holburn, 

first? Doesn't that refresh your recollection?" 
/1. "I may have stopped at the First Avenue Hotel." 
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~., "\Vell, do you not know that you did, Mr. Perlman?" 
A. "I do not recall." 
~. "Is it not a fact that you went to the First Avenue 

Hotel, Holburn, and there you occupied Room 800 in that 
Hotel and Edward Ames Webber also occupied in the hotel 
Room 80S?" 

A. "I do not recall." 
This question, with its particularity with reference to the 

room, was asked because the cross-examiner thought that 
the witness would be convinced that the room numbers were 
the invention of the cross-examiner and only for the purpose 
of entrapping him, because it must always be remembered 
that this was a very experienced witness. 

~. "And did you not then organize and send out notices 
of the organization of the American Oxyzone Syndicate, 
on or about the 16th of January, 1895, or in the preceding 
December or November, 1894?" 

Ll. "I have no recollection of it." 
~. "Do you not know that shortly after your arrival in 

England you and Webber inserted advertisements in the 
London and country papers regarding a word competition
maybe that will refresh your recollection and issued cir
culars relating to the competition?" 

Ll. "I have no recollection of it." 
The wit~ess was still thoroughly convinced that all that 

the cross-examiner had was merely the advertisements of the 
Oxyzone Syndicate and that he could afford to pretend that 
he had forgotten .these. 

~. "Do you not know that the advertisements and circu
lars contained particulars of word competitions and that a 
prize of four pounds was offered to every person who could 
supply the full list of correct answers to four skeleton words? 
Does that refresh your recollection?" 

Ll. " I t does not." 
~. "That the four skeleton words were given in the ad

vertisement and it was stated that no entrance fee was charged 
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but that if the person sending in the guess or solution would 
send ten shillings and sixpence along he would receive a can 
or tin of Oxyzone and later on receive three pounds ten 
shillings and sixpence, which would be the equivalent of the 
original advertisement for four pounds, which was the first 
reward? Does that help your recollection any?" 

A. "It does not." 
~. "You did not do that?" 
A. "I have no recollection of it." 
~. "You did not publish such a scheme in London ~t that 

time?" 
A. "I have no recollection of it." 
~. "Do you know Edward Ames vVebber?" 
A. "I do not recall having known him." 
~. "Do you mean you never recall having known a man 

of the name of Edward Ames Webber?" 
A. "I knew Guy Webber." 
~. "Did you know a man by the name of Edward Ames 

Webber, a younger man?" . 
A. "I do not recall having known him." 
~. "Do you know a man by the name of Henry Marshall?" 
A. "I do not." 
The questions asked with reference to Edward Ames 

Webber were obviously answered by the witness in pursuance 
of a plan of the witness to pretend to have no memory re
garding the fraudulent scheme for which he was arrested and 
held in London. 
~. "Did you not give your address as J. B. Quint, in 

care of Gibbs, Smith & Company, 10 High Holborn, London, 
and in the circular as G. Webber, Treasurer?" 

A. "I have no recollection of it." 
~. "To bring it to your recollection, do you not know 

that you were visited at your rooms in the First Avenue 
Hotel by Henry Marshall, the inspector of police, who took 
you down to the Bow Street Station?" 

A. "I have no recollection of it." . 

• 
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Hereupon, counsel, seeing that the witness was prepared 
to go through by taking refuge under the oft repeated answer 
that he "had no recollection," determined to group a number 
of questions in one, as follows: 

~. II Do you not know that thereafter, after that examina
tion, you and Webber were indicted for larceny, cheating and 
deceit, under the law, and put in jail and you finally fur
nished bail and you fled your bail, and that you are now a 
fugitive from justice?" 

A. "I have no recollection of that incident." 
This was a high point in the cross-examiner's plan. The 

witness had answered that he did not remember being in
dicted, that he did not remember giving bail and he did 
not know that he was a fugitive from justice and had been 
in jail, and all in one question. The reason for the fash
ion of the question, otherwise objectionable in the manner 
in which it was put, was a fear on the part of the cross-ex
aminer that the counsel on the other side might object to 
the mere question as to whether he had been in jailor been 
indicted, and counsel felt that if he could couple with it a 
question as to whether or not the witness had not fled his· 
bail and was not now a fugitive from justice, he might 
make the question at least to that extent competent. But 
counsel on the other side, who were highly respectable 
gentlemen and wholly unaware of the record of their client, 
were so thunderstruck at these disclosures that they did not 
find their feet or their tongues to object. Immediately the 
cross-examiner thundered at the witness, "Do you deny it?" 
The witness did not get an opportunity to answer. By this 
time the Court had observed what the cross-examiner had 
intended to bring out, that the witness was committin~ 
perjury under his very eye, and the Court said: 

~. "You have no recollection of that incident?" 
A. "I have not." 
~. "Do you mean to sit there, sir Do you deny it?" 
A. "I have no recollection of it, your Honor." 
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~. "Do you mean to sit there, sir, and tell me that that 
may have happened and you do not recollect it?" 

/1. "I have answered the question to the best of my abil-
. " Ity. 

~. "Answer that question to me, sir, now. Do you mean 
to sit in that chair and tell me that these things which have 
been said to you may have happened to you and that you 
do not recall them?" 

/1. "I do not know that they ever happened. I have no 
recollection of it." 

~. "And yet, you do not deny it?" 
.,-1. "I cannot recall them." 
~. "Do you deny them, sir?" 
/1. "I cannot recall them." 
~. "Do you deny them?" 
A. "I will not deny them; I do not recall them." 
Here Counsel resumed his examination and began to 

surround the witness with other circumstances taking place 
at the time, in Bow Street Court, in London, with a view of 
revealing the utter falsity of his claim that he did not remem
ber, by showing that he could not have forgotten. 

~. "Mr. Perlman, do you remember that you had counsel 
of the name of Wetner in the court?" , 

A. "1 do not remember." 
~. "Do you remember that you were in jail for two 

man ths in London?" 
A. "1 do not recall the inciden t." 
~. "Do you mean to say that you deny you were in jail 

for two man ths in London?" 
A. "1 do not remember that I was." 
~. "Do you take the position that what 1 am presenting 

here is something that is false and that 1 am wrongfully 
accusing you when 1 present you these documents and ask 
you these questions?" 

A. "I have no recollection of what you have out-
1· d" me . 
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fZ. "Do you think you may have been in jail in London 
two months and forgotten it?" 

A. "It is not possible for me to tell." 
Counsel read to the witness Perlman in detail the charge 

that had been presented against him in the Bow Street 
Court, reading him the formal language of the charge, which 
set forth the exact character of his crime. 

!!<,. "Was that not read to you by the Magistrate and to 
Edward Ames Webber, on the 17th day of ]auuary, 1895?" 

A. "I have no recollection of ever having heard any
thing like that." 

Thereupon, counsel read to the witness the testimony 
of Henry Marshall, Inspector of Police, taken in his pres
ence in the Bow Street Court, reciting the charge and the 
conversation that the Inspector had had with Perlman, the 
accused, in detail. 

!!<,. "Does that refresh your recollection?" 
A. "It does not." 
!!<,. "Did that happen?" 
A. "I have no recollection of it." 
!!<,. "Do you deny that what I read was said in your pres

ence and hearing in the Bow Street Police Court, in Lon
don?" 

A. "I have no recollection of it." 
The Court then asked: 
f?l. "You can answer the question, whether you deny 

it ?" 
Then the witness Perlman answered: "I do not deny 

it, because I do not recollect it." 
f?l. "You say you will not deny it?" (No answer to that.) 
The Court said: "He will not deny it." 
The cross-examiner then proceeded to bring to the atten

tion of the witness Perlman all of the details of his opera
tions in London, with merchants and with banks and bank
ers, as to all of which the witness answered: 

"I have no recollection of it." 
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~. "You certainly remember so distinguished a person 
as Sir Edward Carson, don't you? He is now a member 
of the cabinet." • 

A. "I have heard of him." 
~. And Sir Edward Clark, K. C., who was a leader of 

the London bar for years ?" 
A. "I have heard of Sir Edward Clark." 
fl. "Did they not finally come in as counsel for you and 

Webber?" 
A. "I have no recollection of their ever having come 

in as counsel for me." 
~. "Do you deny that they did?" 
A. • 'I have no recollection of having met them." 
~. "Do you not know that at the last minute, after you 

had been in jail two months, Sir Edward Carson and Sir 
Edward Clark appeared and said that your witness, an im
portant witness, known as the Treasurer, was needed, and 
you procured bail, got an adjournment, and fled and your 
bail has been forfeited? Don't you know thad" 

A. "I have no recollection of such an incident." 
By the Court: 
~. " You have no recollection of any part of what he 

has told you?" 
A. "I have not." 
~. "And you will not deny it in whole or in part? I 

do not understand that." 
A. "I cannot deny what I do not remember to have 

happened." 
~. "So that I understand, in respect of all this testi

mony, that it may have happened to you but you do not 
recollect it, is that it?" 

A. "I have no recollection of any such thing as that." 
~. "Please answer my question. It may have happened 

to you but you do not recall it. Can you not recall it?" 
A. "I cannot admit that it happened to me because I 

do not remember it." 
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~. "I do not ask you whether YOll admit it. I said, 
your position is that it may have happened to you but you 
do not recall it, is that your position?" 

A "N ." n. 0, sIr. 
~. "It is not your position?" 
A. "It is not my position." 
~. "Your position is, then, that it did not happen, it 

could not have happened?" 
A. "I have no recollection of any such incident as that 

happening. " 
~. "You keep taking refuge in that, which as you know 

perfectly well by now is not what I want you to answer, 
and is not what I mean by my question. I press you again, 
is it your position that this may have happened to you but 
vou do not recall it?" 
• 

A. "Had it happened I would have recalled it." 
~. "If it had happened you would have recalled it?" 
A. "I would have remembered it." 
~. "So therefore you deny that it happened, do 

you?" 
A. "I cannot state that it happened, because I have no 

recollection of it." 
~. "Very good, you say it could not have happened to 

Y ~" ou. 
A. "It could not have happened without my remember

ing it." 
~. "It could not have happened without your remember

ing it, is that your position?" 
A. "It would not appear so to me." 
~. "I do not know what would appear to you. I want 

you to think now, as you are on your oath, whether it could 
have happened to you and you have forgotten it; because 
I shall take that as an equivalent to a denial, which it cer
tainly is. Now I ask you, is it your position that that 
could not have happened to you, and therefore did not 
happen to you?" 
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A. "Weli, your Honor, I have no recollection of any 
such occurrence as that." 

.~. "Now, if you con tinue to trifle with me I shall have 
to take s::Jme action on it. I shall have to commit you until 
you answer the question as I put it to you. I will give you 
plenty of opportunity. I say, is it your position that the 
things, the arrest and the general circumstances that Mr. 
Li ttleton has told you, could not and did not happen to you?" 

.L1. "I cannot say that they did not happen." 
&G. "They might have happened to you and you have 

forgotten it? Take your time." 
A. "If they happened, I do not remember them." 
~. "Might they have happened and you have forgotten 

them?" I will give you two more chances, and if you do 
not answer I shall commit vou." 

• 
A. "Possibly it may have happened and I do not re-

member them." 
~. "Is it your position that you might have been ar

rested in England, under the circumstances detailed to you, 
and you have forgotten it, forgotten all about it?" 

A. "It may be." 
The witness was further examined in great detail, to 

further surround him with incontestable facts 'and circum
stances, to all of the questions concerning which he merely 
replied that he did not remember. 

When the cross-examiner had concluded, the counsel for 
the plaintiff arose and said: "I would like to make an ob
servation, if I may. I hope your Honor will believe that 
this attack on the plaintiff's principal witness is as unex
pected to counsel as to the Court. 

The Court. "Absolutely. " 
Plaintiff's Counsel. "And I feel that my duty to my 

client, Perlman Rim Corporation, and my duty to the 
Court requires that I should immediately make an investi
gation and for that purpose will ask you to adjourn the 
proceeding till tomorrow." 
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The following day the counsel for the plaintiff asked 
leave to take a nonsuit. The Court entirely absolved the 
counsel for the plaintiff from any part or parcel of any as
pect of the witness's predicament, assuring counsd that the 
Court had the utmost faith in the integrity and high mind
edness of counse1. The Court permitted the nonsuit to be 
taken and impounded all of the exhibits, documentary and 
otherwise, and the matter was sent to the Grand Jury. 
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CHAPTER XIX 

CROSS-EXAMINATION OF HENRY L. DOHERTY IN BORAN V. 

PIERCE OIL CORPORATION, BY SAMUEL UNTERMYER. 

SAMUEL UNTERMYER lately tried an important case, 
judged by the interests involved, in the Chancery Court 
of Richmond, Va., in which the judgment of that Court 
was unanimously affirmed by the Supreme Court of Ap
peals of Virginia within the past few months. It involved 
the control and the very life of the Pierce Oil Corporation, 
which is the oldest oil company in the United States, hav
ing a share capital of about $45,00,000, of which $15,000,000 
was 8% preferred stock and the balance common stock. 

The controversy arose in this way: The preferred stock 
certificate and the charter under which it was issued con
tained a provision to the effect that upon default in the 
payment of four quarterly dividends the voting power upon 
the common stock would cease and the sole voting power 
would vest in the preferred stock. Prior to October I, 1922, 

there had been three defaults in dividends on the preferred 
stock and another dividend became payable on October 
I, 1922, which was a Sunday. It was known to Henry Clay 
Pierce, who controlled the company through the common 
stock, that the company had not earned and could not pay 
this dividend unless he could borrow the money, and that 
even then the company had no right to pay the dividend, 
as it was losing money and was heavily in debt. 

When Pierce found that the directors, who included rep
resentatives of five of the leading banking houses in New 
York, would not sanction the payment of a dividend, he 
applied to Henry L. Doherty of the firm of Henry L. Do
herty & Co., who are bankers in New York City and large 

• 
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owners of oil production, and effected an arrangement by 
which Doherty agreed to loan him $300,000 with which to 
pay the quarterly dividend. The first of October being on 
Sunday, it was necessary for Doherty and Pierce to smuggle 
in a new Board before the preferred stockholders could 
act. They accordingly met hurriedly and elected a Board 
controlled by Doherty. 

When demand was made on Pierce to call a meeting of 
the preferred stockholders to elect a Board in the interests 
of the latter, he refused to do so and the proceedings in 
question were thereupon brought in Virginia to have the 
Board elected by Doherty and Pierce ousted and to require 
a meeting of preferred stockholders to elect a Board to take 
control of the company. It was admitted that there had 
been four defaults, but Pierce set up an elaborate defense, 
charging that the old Board had conspired to destroy the 
credit of the company so that it could not borrow money 
or do business at a profit, in order to precipi tate the defaul ts 
in dividends so as to put the control of the company into 
the hands of the preferred stockholders. This is the issue 
that was tried in the Virginia Court. 

Mr. Untennyer's effort in cross-examining Doherty was 
to show that he had been enabled through Pierce's ne
cessities to capture a company with $50,000,000 of assets by 
lending it $300,000 on demand at 8%. It must be borne 
in mind that Doherty is considered one of the ablest oil oper
ators and financiers in the country, a man of great wealth 
who, as he testified, is at the head of a hundred c.orporations. 
The following is from the cross-examination: 

~. "Up to September 29th you say you were a stranger 
to this enterprise. Isn't it a fact you had been keeping 
your eye on it for some time?" 

A. "Yes. I didn't keep my eye on it myself." 
~. "You wanted to get hold of it, didn't you?" 
A. "I wanted to make some sort of arrangement with 

. " It. 
• 
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~. "Did you ever approach Mr. Pierce with the idea 
of making an arrangement?" 

A. "I did not." 
~. "Did you ever approach anybody else?" 
A. "I don't remember doing it." 
~. "Your idea of getting hold of it was to wait and lay 

I ' .~" ow, wasn t It. 
A. "No, not exactly that. I meant at the proper time 

to take up the matter by negotiations." 
ffL. "Wi th whom had you discussed the idea of your 

watching and waiting low until the opportunity came to 
get con trol of it?" 

A. "I never discussed the matter of waiting low." 
~. "You were thinking about it?" 
A. "That is the way you put it." 
~. "Isn't that the fact?" 
A. "What would I do if I was watching to get control 

of another company? Would I advertise it in the news
papers? The way you characterize it as laying low I don't 
want that inference at all." 

~. "How would you put it, then?" 
,,1. "I am trying to build up a great marketing organiza-

. " tlon. 
!fL. "By snatching in everything that is in misfortune 

you can get hold of?" 
A. "Yes, if I can take care of the stockholders at the 

. " same time. 
~. "When you are looking for a property of that kind 

in that condition you are looking out for the interests of 
Henry L. Doherty?" 

A. "Yes, and to deal fairly with the other man." 
~. "And you are not relying on the other man to take 

care of himself?" 
A. "No, sir. I make a fair contract, no matter what 

the conditions of the other man are." 
~. "You are interested as a man in th~ (,il business 
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when you are making a contract, not only to look out for 
yourself but for the other fellow?" 

d. "Absolutely to make a fair contract, just as that is. 
That is a fair contract, not based on his extremities at 
all. " 

~. "We will see about this contract in a minute. We 
haven't come to that yet, how fair it is. The most valuable 
asset of the Pierce Oil Company is its marketing system, 
isn't it?" 

d. "I think so." 
~. "That has been built up as a result of many years?" 
A. "Yes." 
~. "Came down to them from the Standard Oil?" 
d. "Yes." 
~.. "And it had built lip that great marketing system?" 
d. "Yes." 
~o " You had tried to build up a marketing system, 

hadn't you?" 
d. "We are building up a marketing system." 
~. "Didn't you try to build up one?" 

A "s " .n. ure, we are. 
fl. "Didn't you lose $4,000,000 trying to do it?" 
d. "We may have had losses." 
~. "Didn't you lose $4,000,000 and fail?" 
_-1. "No, we never failed." 
fl. "The Pierce Oil Corporation marketing system 

would be a great asset to Henry L. Doherty and his com
pany, wouldn't it?" 

d. "And our production a great asset to them." 
fl. "We will see about that, but their marketing system 

would be a great asset to you, wouldn't it?" 
d. " It would be a valuable alliance between the com-

o " pames. 
~. "You say on the 29th of September, Mr. Briggs, 

of Rollins & Co., notified you that Pierce Oil was in trouble, 
dOd ' h ~" I n teo 
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.II. "That they needed some money and needed it 
quickly." 

~. "Isn't that being in trouble?" 
.II. "Maybe, but he didn't say they were in trouble." 
~. "That was a great surprise to you, wasn't it?" 
.II C( N· , " • 0, It wasn t . 

• 

~. " You had expected it?" 
d. "I had expected ita long time." 
~. "And you were wai ting for it?" 
.II. "Well, not exactly waiting for it." 

• 

~. "So when the information came it was no surprise, 
was it?" , . 

1 "N· , " /. . '0, It wasn t. . 
~. "What did you say to ~1r. Briggs?" 
.II. "I said, 'Get somebody that can tell me the storv.''' 

• • • 

~. cc You had talked with him about Pierce Oil, hadn't 
you?" 

.II. C(No, I never talked about it." . 
~. "How did he know that he should come to you?" 
.II. "Because he was negotiating with me for another 

oil company at the same time." 
~. "Another one in trouble?" 
.II. " Yes." 
~. "Well, two in trouble might just as well be relieved 

at the same time. Rollins & Company are bankers, aren't 
they?" 

.II "Y " . es. 
f<... "And one of the members of the firm is on this new 

board, isn't her" 
.II. "Yes." 
~. "You put him there?" 
d. "I recommended' him." 
~. "Your recommendation as usual went, didn't it?" 
.II. "\Vell, it was a propel' recommendation." 
~. cc I say it went? Of course, it would always be 

proper." 
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A. 
~. 

"Yes. " 
"The recommendation of Mr. Leach was made by 

, . ~" you, too, wasn t It. 
A. "Yes." 
~. "You considered that proper?" 
A. "Yes." 
~. 
A. 

"Mr. Leach was another banker?" 

~. 
A. 
~. 

u "..,. " 
~ es. 

" Recommended 
"Y " es. 
"Mr. Anderson 

by you?" 

was recommended by you, wasn't 
h ~" e. 

A. "He was recommended by me." 
~. "And he was accepted?" 

A "Y " n. es. 
~. "Let's see who else you recommended. You recom

mended some more lawyers, didn't you? My friend, Sena
tor Thomas from Colorado you recommended him, didn't 
vou?" • 

A. 
~. 

"Yes." 
"He was 

A "Y " n. es. 
a friend of yours?" 

~. "Mr. Pierce didn't know him, did he?" 
.4 "N ." n. 1 0, sIr. 
~. "He didn't know any of these people, did he?" 
A. "No, he didn't know any of these people." 
~. "Then you recommended \Varren G. Foster, didn't 

", your 
A "Y " . es. 
~. "He used to be criminal judge no, I don't mean a 

criminal judge, but judge of a criminal court?" 
A "Y " n. es. 
~. "So that recommendation went, too?" 

A "Y " LZ. es. 
fl. "Then you recommended yourself, didn't you?" 

.d " "'. " LZ. 1 es. 

• 

-
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.~. "Recommended yourself quite highly?" 

.(1. "~o, just said I was willing to serve." 

.~. "Well, that made six out of the eleven directors." 
/1. "I m igh t say I recommended Judge Parker. I said, 

, Judge Parker, I will serve if you will.' " 
fiG. "That makes seven. Are there any more whom YOll 

recommended? Now, let's see. You knew that this com
pany had a board of directors, didn't you?" 

A. "Yes, I knew it had a board of directors." 
fiG. "And you knew that there were some very repre

sentative men on that board, didn't you?" 
A. "Yes, some very representative men." 
fiG. "And they were men who had large financial in

terests in the company?" 
A. "I knew some of them did, but conflicting interests, 

not harmoniolls interests." 
fiG. "Who told you their in terests had ever conflicted?" 
A. "Well, I think I saw a demonstration of that on 

Monday." 
• 

fiG. "Who were the hostile conflicting interests that you 
saw on Monday?" 

A. "Well, I regarded every man not willing to vote for 
that dividend as hostile to the best interests of the corporu-
. " tIOn. 

fiG. "So any director who would not surrender his judg
ment and his sense of duty and responsibility so as to vote 
for that dividend you thought was hostile?" 

A. "I could construe their action as nothing but hostile 
to the company." 

fiG. "This was on Monday morning?" 
L1 "Y " .n.. es. 

fiG. "When had you first seen a balance sheet of this 
company?" 

A. "I. ,hadn't myself seen a balance sheet and I don't 
• as -

know as 1 have seen one yet, but my men have." 
fiG. ". ~c I am talking about you. Had you had any state-
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ment before you of the financial condition of this com
pany?" 

A. "Yes." 
~. "Where is that statement?" 
A. U\Vell, you mean a written statement?" 
~. "Yes." 

A uN" n. o. 
~. "You had no written statement?" 
A. "No, I had something better than that." 
~. "Better than a written statement?" 
A. "Yes." 
~. "What is better than a written statement?" 
A . . "An oral statement from the men you know, known 

as business men yeu can thoroughly trust." 
~. "Then, if he puts it in writing it is still better, isn't 

it? " 
A. "No, equally good." 
~. "So you had something better than a written state-

• 

ment? From whom?" 
A. "My statement was from Mr. Jones and Mr. Mussle 

and Mr. Ernest Johnson." 
~. "Weren't they your employees?" 
A. "Yes, they were my employees. That isn't strictly 

so. .. • 

~. "So they came to you with an oral statement?" 
A. "After a thorough investigation." 
~. "That was on Saturday?" 
A. "As their investigation progressed, they reported 

all day Saturday and all day Sunday." 
~. "When they first came to you was Saturday morning, 

, .... " wasn t It r 
A. " Yes, I think so." 
~. "And that was how many hours after Mr. Briggs 

had first told you that the Pierce Oil was in trouble?" 
A. "Well, as I remember, they came to my house at 

half past nine that night." 
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!fl. "What hour was it Mr. Briggs told you the Pierce 
Oil was in trouble?" 

.d. "I think half past eleven in the morning." 
!!G. "So that between half past eleven in the morning 

and half past nine that evening these gentlemen were able 
to present you a picture of the Pierce Oil that was better 
than a written financial statement?" 

.1. "More satisfactory." 

.rz,. "And in that time they had made this very thorough 
investigation? " 

.d. "Well, they had done the best they could in the time 
they had." 

!!G. "But you have told the Court they came to you 
with something better than a written statement?" 

A. "Well, it was because it is one thing to bring you 
something if Colonel Anderson brings me a brief, that 
isn't satisfactory, but if he gives me his opinion it is." 

!!G. "Don't let's discuss Colonel Anderson." 
A. "I am just trying to make it plain." 
!!G. "Did they report to you that this company's bills 

receivable were pledged?" 
A "':~ " • .1 es. 
!!G. "Did they report to you that the oil was pledged?" 
A. "Yes." 
!!G. "Did they report to you that the company had no 

• 

working capi tal? " 
A ely " . es. 
!!G. "That it had long past due vouchers for hundreds 

of thousands of dol1ars?" 
A. "I don't remember about that, but they reported " 
!!G. " Abou t S I ,000,000 past due vouchers?" 
.d. "They show just as accounts payable." 
!!G. "You know what vOllchers are in the oil business?" 

L1 ely " . fl. es. 
!!G. "Didn't they report to you they were far back on 

their vouchers?" 
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A. "They may have. J don't remember that particular 
. " Item. 

~. "Don't you know on the face of the books they 
had but '$77,ooo?" 

A. "I don't remember those details. You can rely on 
the men carrying these details and I don't keep them in 
my head. I am the president of over a hundred corpora
tions. " 
~. "And you want another?" 
A. "If it helps around the others, yes." 
~. "Didn't you seek this business?" 
A.. "I jumped to the fact how did Rollins & Co. know 

it if Pierce didn't seek them?" 
~. "Being in one hundred of them you jumped for the 

other one. So that from what you knew on Friday night, 
from what these gentlemen had told you, this company 
with its book accounts pledged, its oil pledged, unable to 
buy oil, no credit, you thought that anybody -any director'
who wasn't willing that company should go out and borrow 
money under the tel"lllS of that agreement to pay a dividend 
was an enemy of the company, didn't you?" 

A. "Yes, I did." 
~. "You worked pretty quick when this thing came 

to you, didn't you?" 
A. "I worked as quick as I could. I try to do every

thing as quick as I can." 
~. "You do everything pretty quick. This thing came 

to you Friday night and Saturday morning you had the 
agreement, didn't you?" 

A. "No, it came to me Friday noon and Friday after
noon I had the agreemen t drawn, one and a half page thing." 

~. "Never mind about the thing. When did you have 
it drawn?" 

A. "About half past four Friday afternoon." 
~. "Who drew it?" 
A. "I did." 
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~. 
A. 
~. 
A. 
~. 
A. 

ffl· 
A. 

ffl· 

"Who revised it?" 
"You mean that pencil business?" 
"Who revised it? Did you have counsel?" 
"Y .. es. 
"What counsel revised it?" 
"Sloan. " 
"You drew it without seeing Mr. Pierce, didn't you?" 
"Y " es. 
"Before you saw him you had that proposition 

ready? " 
A "Y " . es. 
~. " You turned to the dotted line and said that was the 

place for him to sign?" 
A. "If he wanted to accept my proposition, yes." 
ffl. "And there wasn't a line or a word or a figure changed 

after you met Mr. Pierce, was there?" 
A. "No. I think that is a great compliment to my fair-

ness. .. 
ffl. "You didn't think it might be a compliment to his 

supposed extremities?" 
A. "No, I think the contract is fair." 
ffl. "We will see how fair it is. I am sorry I can't agree 

with you. Under this contract you got the control of this 
company, didn't you?" 

A. "No, not until I bought my preferred stock." 
ffl. "Wait a minute. Let's see if you didn't. You got 

the control for the present, didn't you for the moment, 
until the Court dispossesses you?" 

A. "You mean I have got the control of the board of 
directors? .. 

ffl. " Yes. " 
A. "You know-
ffl. "Don't tell me what I know. I don't know a thing. 

Let's see who controls this company. The first meeting 
was on October 5th, wasn't it?" 

A. "I think so." 
• • • 



• 
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~. "Of the eleven directors how many were present 
at that time?" 

A "S' " n. IX. 

~. "Name them." 
A. "Henry Clay Pierce, Henry L. Doherty, Henry S. 

Priest, \-Varren G. Foster, Eben Richards and Clay Arthur 
Pierce." 

~. "Now, then, what has become of all these inde
pendent men? They don't seem to have been at the meet
ing. Where were they?" 

The Court: "It is suffic;ent; they were not present." 
~. "Now there was another meeting, a second meet

ing. When was the second meeting?" 
A. "\-Vell. there was a meeting I think on two weeks 

ago. What would that be? The last week in October, I 
think it was." 

~. "I will read it into the record (offering in evidence the 
minutes of the 26th of October). Present: Messrs. Henry 

• 
Clay Pierce, A. B. Leach, Warren G. Foster, Alton B. Par-
ker, C. A. Pierce, Eben Richards. So, in point of fact, about 
half of the board has never been at a meeting. Isn't that 
so? " 

A. "There have only been two meetings. Yes." 
~. "This board has been in office six weeks?" 
A. "Yes, but necessarily they haven't been doing any

thing they didn't have to do." 
~. "Never mind about what you didn't have to do. 

Let's take hold of this agreement. In point of fact, Mr. 
Doherty, isn't it true that the one and only thing that you 
have obligated yourself to do under that agreement is to 
lend this company $300,000 at 8% on the collateral secu,.ity 
of $600,000 of Pipe Line bonds? If there is a blessed thing 
that you have agreed to do except that, just point it out 
and read it to the Court." 

A. "You mean firmly committed, so I couldn't get out 
of it? I undertake to do some things, but don't confirm 
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to do anything more than to pay $300,000 until I could 
make an investigation. II 

~. "Is there a blessed thing that you undertook to do 
in that agreement by which you have gotten control of the 
directors? " 

A. "I didn't get control of the board. II 
~. "Except to lend the company $300,000 at 8% on 

$600,000 of Pipe Line bonds. Anything else?" 
The Courl: "His question put in my language would 

be this, lVlr. Doherty. Is there anything in that contract 
that specifically commits you unqualifiedly, except to fur
nish $300,000 at 8% on $600,000 of Pipe Line bonds as 

. ~" securIty. 
A. "No, sir, if he puts it that way." 
~. "In consideration then of furnishing $300,000, based 

on these terms, you got an option of furnishing $1,500,000 
more if you chose to do so?" 

A. "Yes." 
!fL. "You also got an option, did you not, if you chose 

tu furnish that money or any part of it, of converting it 
into 8% second preferred stock?" 

A. "I f I furnish all of it I could convert into 8% pre-
ferred stock." 

~. "There was no time limit for doing it, was there?" 
A. "That was limited to two years." 
~. "In the contract?" 
A. "There is no time limit in the contract." 
~. "We are talking about contracts." 
A. "That was overlooked." 
~. "So you could have taken just as long as you chose 

and have that provision hanging over the corporation?" 

• 

A. "Orally we agreed " 
~. "Never mind abou: orally." 
A. "We overlooked it in the contract." 
~. "Anyhow, you drew the contract." 
A. II I am not a lawyer." 
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~. "B:lt it was such a fair contract." 
A. "Well, fairness and law business don't necessarily 

go together." 
~. "Now, if you should at your good pleasure in the 

course of years elect to convert it into second preferred 
stock at 8%, then you were to be entitled, were you not, 
in addition to the 8% to one fourth of all the profits on the 
$30,000,000 of outstanding common stock?" 

A. "Yes." 
~. " Your $1,800,000 of preferred stock was first pre

ferred over the common stock as to dividends, then it would 
get 8% and then it would get one fourth of all the earnings 
on the $30,000,000 of common stock?" 

A. "1 was getting the same thing as the preferred." 
~. "Then you were getting one fourth of all the earnings 

on the $30,000,000 and then getting half of the board of 
directors? " 

A. "Not the board of directors." 
~. "Don't you say so?" 
A. "I was getting half of the voting power, yes." 
~.' "So if you bought 5 shares of common stock more 

you had the board, didn't you?" 
A. "I would have the control, yes." 
~. "So virtually you were getting control. That is 

what you call a very fair con tract?" 
A. "Yes." 
~. "'Vas that a fair contract for a corporation that was 

in bankruptcy or for a solvent corporation?" 
A. "It was a fair contract under the conditions." 
~. "That is the kind of deal you are trying to hold here, 

are you?" 
A. " Yes, because I think it is fair." 
~. "Now you said that you had not only advanced 

$300,000 but you advanced $500,000. Haven't you said 
S ~" o. 

A. "Yes." 
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~. "In what form have you advanced the other $200,

coo?" 
A. "In cash, actual money." 
~. "In what instalments?" 
A. "Well, I think we let them have $I5o,ooo-let them 

have the money as they wanted it." 
~. "What did you get for this money you have advanced 

since? " 
A. "I don't know." 
~. "What?" 
A. "I don't know, Mr. Untermyer. I t has been done 

mostly since 1 left." 
~. "Do you know what collateral you got?" 
A. "No, I do not." 
~. "Or what rate of interest?" 
A. "8% I suppose." 
~. "Do you know whether you have taken all the rest 

of the Pipe Line bonds now?" 
A "N I d 't" • 0, on. 
~. "The pipe line is a valuable pipe line, isn't it?" 
A. "I don't know how valuable it is, haven't had a 

chance to look into it. You fellows have kept me so busy 
I haven't had time to look into this property to determine 
what it is worth." 

~. "You fellows know what a pipe line is. Now do 
you know this pipe line?" 

A. "No, I don't and you don't know it either, until 
you take it up in places and see what condition it is in." 

~. "It is in your production territory, isn't it?" 
A. "Yes." 

• 

~. " You know what are known as tank cars?" 
A. "Yes." 
~. "This company has got 1,600 of them?" 
A. "Yes, quite a number." 
~. "Have you got any of those as security?" 
A. "No, sir." 

• 
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~. cc You will take all the collateral you can get?" 
A. "Yes, without hurting them." 
~. "Let's see how much you have hurt them so far. 

Don't you know those tank cars belong to the Pipe Line 
Company and when you take these bonds under the Pipe 
Line you are taking the tank car sec uri ty, too?" 

A. "That may be." 
~. "How much more do you think it will be necessary 

for you to advance before you get the pipe line and the 
tank cars?" 

A. "I don't know." 
~. " I t depends on how soon you can be stopped?" 
A. "\Ye have never crushed anybody." -
~. "You went into this thing as a sort of charitable 

proposition? " 
A. "No, sir, as a business matter and also to help every-

body out." 
It. "Help them ou t of the property?" 
A "No hpln thp,n nltt- ;" ., lQ~:":'''~''- ·w·-a·y· l' am not 

• - j ----r ---_ ... --~ .... "' J.\..5'\.'IJll.1.1..t= • 

a wrecker of properties. I am a salvager." 
It. "We don't want the salvage; we want the prop

erty." 
A. "You may not, but the Pierces may." 
It. "Did you go into this thing out of good nature or 

b · ~" usmess. 
A. "Business and good nature. I like to mix good na

ture with business." 
It. "But business first?" 
A. "Yes." 
It. "The business you wanted to get out of it was to 

capture the Pierce Oil, wasn't it?" 
A. "Oh, not necessarily capture it." 
~. "You mean a man who has his fingers on the throat 

of a corporation in that sort of a situation can make a 
working agreement with this victim of his to be favorable 
to both?" 
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~1. "I have my hand on the throat of lots of corpora
tions and I have never hurt them and never will." 

~. "You have your clutch on the throats of a lot of 
them? " 

A. "What you call having my hand on the throats of 
lots of corporations, I have got it there, but I never hurt 
them; that is, I build up great big, strong corporations out 
of them." 

.~. "These stockholders may prefer to build up their 
own property. Here is a company with $50,000,000 of assets 
captured with a loan of $300,000 at 8% on $600,000." 

~1. "Not at all. That agreement had nothing to do 
with the board of directors." 

The Chancery Court rendered a lengthy opinion de
nouncing the con tract as "one of the most iniq ui tous and 
unconscionable ever brought to the attention of the Court," 
reinstated the old board that Pierce and Doherty had voted 
out on October z, and ordered a new election by the pre
ferred stockholders. 

• 
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CHAPTER XX 

THE CROSS-EXAMINATION OF MR. E. IN A CELEBRATED WILL 

CASE, BY DELANCEY NICOLL 

A well known New Yorker left a will in which he dis
criminated between his two sons, leaving the elder the 
lion's share of the estate and a much smaller sum to the 
younger, who contested the will on the ground of the in
sanity of the testator. The apparent reason for the dis
crimination against the younger son was his father's con
viction that he would squander anything which he might 
inherit. Through his father he had made $200,000, but lost 
it in extravagant living and foolish speculation. If this 
could be made apparent by the cross-examination, the wis
dom of the testator rather than his insanity would be dem
onstrated. 

On cross-examination of the contestant in the Surrogates' 
Court it appeared that, notwithstanding a limited income, 
he owned two large yachts and several small ones and 
was a member of six yacht clubs. Some of his principal was 
spent in extravagant living; some of it was sold out in the 
panic, and the last $75,000, which left him destitute ex
cept for a heavily mortgaged home, went as follows: 
~. "What was the $75,000 transaction which you say 

resul ted in a loss?" 
A. "I foolishly advanced money from time to time in 

amounts anywhere from $1,000, to $2,500 at a time." 
~. "Wha t was the enterprise?" 
A. "It was helping a friend of mine in the restaurant 

business. " 
!fL. "What restaurant?" 
.d. "He started in Fifth Avenue." 
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~. "What was the name, was it a well known restau
rant? " 

A. "I don't know what the name of it was; some res
taurant that started with a great splurge." 

~. "You don't know the name of the restraurant in 
which you invested Si5,ooo?" 

A. "I don't know the name of the restraurant. 1 have 
the name of the man, but what he called it 1 don't know." 

~. "Where was the res tauran t ? " 
A. "It was on Fifth Avenue between 32d and 33d Street 

on the east side. It had been a Turkish it had been run_by 
some swell Turk." 

~. "\Vas ita bathing establishment?" 
A. "No, 1 did not say bath, 1 said restaurant." 
~. "Were you ever there?" 
A. "After C S' owned it, yes. " 
~. "Y Oll invested your money in that?" 
A. "Yes no, not invested, 1 got drawn into it; 1 did 

not enter any restaurant business." 
• 

~. "What security did you take for this investment of 
'1'15,000 ? " 

A. "None whatever." 
~. " You took no mortgage on the property?" 
A. "I took a chattel mortgage after the money was all 

gone." 
~. "The chattels were all left, weren't they?" 
A. "But there were not very much chattels; all 1 got 

was some dishes and spoons and a few hangings. There was 
nothing that 1 could get any money out of at all." 

~. "What was this Si5,ooo of yours invested in?" 
A. "Nothing." 
~. " Nothing?" 
A. "That is it." 
~. cc As a matter of fact it was invested in the furniture 

of the restaurant?" 
A. "No it was not the chap would come to me about 

• 
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his expenses and hIs cook and his accounts and ask me for 
a check, and it went on from time to time and I just put 
the check into something of that kind." 

* * * * * * * .' " 

~. "Another investment of yours was one of carbureters?" 
A. "Yes." 
~. "What kind of a carbureter was that?" 
A. "I don't know it was just an ordinary gasoline 

carbureter. " 
~., "There are quite a number of varieties?" 
A. "It is true, but I can't explain them all." 
~. "I don't ask you to, I ask you what sort of a car

bureter this was?" 
A. "A carbureter to use kerosene." 
~. """Vhat principal merits had it over the ordinary 

carbureter that we use?" 
A. "That is the query." , 

~. "Did you come in contact with the inventor?" 
A "Y " . es. 
~. "Who was the inventor?" 
A. "C. F." 
~. "Where was his shop?" 
A. "In S." 
~. "Did you work with the inventor there?" 
A. "What do you mean?" 
~. "On the invention?" 
A. "With my hands do you mean?" 
G) ",1' ~" 

- D(,' ~ es. 
A "N " . o. 
~. "I thought you aided the inventor in the perfection 

or development of it?" 
A. "With money." 
~. "Only with your money?" 
A. " You asked if I did anything." 
!Z. "Have YOll any mechanical skill?" 
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A. "I surely have, so my father said." 
,~. "How did you spend $15,000 in an enterprise of that 

." 
sort~ 

.1. "I don't know, it just went. I don't know how it 
went the same as the other one." 

~. "But I don't see yet hO\v you could spend $25,000 
on that?" 

/1. "I didn't see it either when I started and I don't 
see how I did it yet, but nevertheless that is the fact." 

~. "Did you keep no account of it at all?" 
J " N I d'd t " fl. 1 0, 1 no. 

,~. "Did you keep a book in which you put down what 
you spent on F?" 

J "NT" fl. 1 O. 

~. "When did you finally decide that the carbureter 
was no good?" 

A. "I have not decided that yet." 
~. " You still have faith in the carbureter?" 
A. "Yes, surely." 
,~. "But have you ever been able to induce anybody 

else to have any faith in it?" 
A. "I never tried to; I never would do anyrhing like 

that until I was sure. I have had plenty of oppor-.. " tum tIes. 
!?!,. "It has not passed the experimen tal stage?" 
A. "Partly." 
~. "And' F' is gone I understand YOll to say?" 
1 "Y " .I. • es. 
~. "And left it to YOll?" 
.1. "Yes, what there was left of it; he did not keep much." 

* * * * * * * * 
!?!,. "\Vhat were the other two investments that YOll 

made of $5,000 apiece?" 
/1. "One was what they call Overhead Linings." 
~. "Have they something to do with telephones?" 
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//. "No, I think it was some technical term for the tops 
of the roof and inside roof of a car." 

~. "You mean of a railway car?" 
/I. "Yes, panels tha~: are put in that are made of pulp 

and paper and have a very high polish." 
~. "Who was the inventor of that device?" 
//. "I don't know that it was an invention, it was simply 
f " a actor),. 
,~. "Where was the factory?" 
/I. " In' 1\1.' " 
,~. "And who were the persons concerned in it?" 
/I. "I don't know, I got it through a friend of mine." 
,~. "You got what?" 
/I. "The stock." 
~. "You bought stock in this corporation?" 
II " ",. " n. .1 es. 

fZ.. "What was the name of the corporation?" 
//. "It may come to me, I can't think of it at present." 
~. "What was the amount of the capital stock?" 
/I. "I don't remember." 
~. "Did you before you invested your money in this 

Company make investigation of its financial resources and 
liabilities? " 

1 "NT" /. . • o . 
. ~. " You didn 'r?" 
,d. "No, I just took it from a friend that it was a good 

thing, and if the product of this factory were brought out 
it would be llsed bv the mile on the railroad cars, and he 

• 
showed me some of the contracts that they had for furnishing 
it. He said if it could be gotten in and started right it would 
be a very profitable proposition." 

,~. "Y Oll don't know how large the corporation was?" 
/1. "I don't remem ber." 
~. "Can you recollect whether it was one million or 

ten millions?" 
/1. "Oh Lord, no, it was not anything more than $5°,000." 
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~. "How much stock did you acquire?" 
A. "$5,000." 
~. "What has become of the factory?" 
A. "I don't know, they have given up the making of 

linings and were making something else." 
!!G. "Have you made any inquiry about this investment 

of yours for a number of years?" 
. /1. "No, I have not." 

!!G. "It has no market value?" 
A. "N 0, I don't think so." 

* * * * * * * * 
~. "What was your next investment you told us about 

another five or ten thousand dollar investment, I think?" 
A. "A friend of mine was going to get a geyser up here 

in Erie." 
~. 
A. 
.G{,. 

"A what?" 
"One of those flowing wells." 
" You mean an oil well?" 

A. "Yes." 
~. "A geyser in Erie, Pa.?" 
A. "No, it was right up here in Lake Erie. He came 

to me and told me he had a wonderful oil field there, said 
he thought he would have a flowing well and I got led into 
that too." 

~. "'Where was that?" 
A. "In Erie." 
~. "In the Lake?" 
A. "In Lake Erie, 'P' Island." 
~. "It is upon the island in the Lake?" 

A "Y " n.. es. 
~. "And somebody came and told you that he had 

k ", struc' a geyser r 
A. "Struck a good lot of oil there; he said, (I have no 

doubt that I have a fine well.' " 
~. "You have been on the island?" 
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/I. "Yes, I was there." 
~. "What part of Lake Erie is it?" 
/I. "As near as I can remember it may be five, ten or 

fifteen miles from'S.'" 
fiG. "On how many occasions have YOll visited there?" 
A. "I think I spent one time there about ten days and 

then I think I went back again." 
fiG. "When was that?" 
A. "It may be in 190 3, 4 or S." 
fiG. " You went up there on the representation of a friend 

to examine it before you put your money in it?" 
/I "Y " . es. 
fiG. "Before you made the inve!;tment you went and 

looked at it?" 
/I "Y " . es. 
fiG. "\Vas it gushing?" 
/I. "It didn't gush, but it, was flowing or was just ooz-

. " mg. • 

fiG. "The oil was oozing?" 
d. "Yes, I mean to sa~r by that that it was pumped and 

where it was pumped froro I don't know. There may have 
been something about it, but the oil came up to the sur

. face anyway." 
fiG. "Did you think it was salted?" 
/I. "I won't say that, but it looked afterwards as if 

we had been rung in." 
fiG. "That it was a plant?" 
A. "Yes, that is about it. We didn't want to say any

thing more about it and I am sorry to speak of it here be
cause it was a foolish proposition." 

fiG. "What did you get for your SS,ooo?" 
A. "Nothing, I didn't get anything for it." 
fiG. "You got stock, didn't you?" 
A. "Well that is nothing." 
fiG. "How much did you get?" 
/l. "I think I got 50 shares, something like that. I 
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don't know whether it was $10 shares or $100 shares. I 
don't know that the stock was even issued. This poor 
fellow that spoke to me acted in perfect good faith." 

§G. "But in this case you took some pains because you 
went up there to the island yourself and looked it over, 
you didn't rely upon your friend because, as I understand, 
you made two visits to the island· am I right?" 

A ,,'V " . ~ es. 
§G. 
A. 

" And saw the property for yourself?" 
"Y " es. 

The will was admitted to probate by the Surrogate, but 
it was afterwards set aside by a jury in the Supreme Court. 
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