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* [320]

“ing was

requiived to be proved, it was d
tion to the hand-writing of his w1

“he court.

LS

CASES IN TRINITY TERM

‘The following is the same case which is reported in 4 Term Rep. 157, for
another point, which came on upon demurrer, in .l 31 Geo. 3. andywhere the
plaintiff had leave to amend.

Murewsod against Wood, M. 52 Geo.3. B. R—Trespass for breaking and en.
tering the plaintiff’s close cal}ed Swunwick Common, in the parish of .freton,
in the county of Derby, and digging stones therein, and carrying them away,
&c. The defendant pleaded, that there are certain wastes or commons lving
open to one another, one called Swanwick Common, being the close in which,
&ec. the other called Swanwick Green, in Alfreton, &c. and that he was scised in
fee of amessuage and lands in Alfreton, in right of which he prescribed for the
liberty of digging for and carrying away all necessary flags and stones in Swan-.
wick Common, andin Swanwick Green, for the repair of his houses, fences, &e.
The plaintiff replied, that e was lord of the manor of.4/frctun, and that the de-
fendant of his own wrong committed the trespass. - The defendant, in his re.
joinder, insisted on his prescriptive right as stated in the plea ; on which issue
was joined. At the trial beforc Jfatham, B. at Derby assizes, the defendant call-
ed many witnesses, who proved that, for between 60 and 70 years past, he and
those from whom he claimed had been in the constant excreise of the right sta-
ted in his plea; inmany instances to the knowledge of the lord, who had threat-
ened to bring actions, and been dared to do so by the defendant’s ancestors,
who insisted on their right. On the other 1.and, the plaintiff produced a pre-
sentment in 1717, of the frecholders of the ccurt baron of the manor of *Alfre-
ton, of which the plaintiff is lord, and which presentment was signed by one
Robert Wood, the foreman, and others ; which name of Ruiert Wond was pro-
vid to tally with the subscription(1) to the will of Robert i#vod, the grandfuther
fiom whom the defendant claimed, and which will was produced from the re-
gistry.  Onc of the items in that presentment was,— If any person gets stone
without leave of the lord of the manor, we pain him 105 The plaintift also
called another witness to prove that, in a conversation with the defendant’s
uncle, from whom the defendant also claimed, the uncle had adniitted that the
lord of the manor had the right, and he would not be beholden to him for the
stone. The jury found forthe defendant.  Thus much appeared on the Judge’s
réport, on a motion fora new trial. But the plaintiff’s counscl stated furth -
(which was admitted by the other side, and so taken by the Court,) that the
lcarned Judge had rejected other evidence which they had tendered, and for
which alone the new trial was moved for, viz.

Ist, Other presentments of a similar nature to the one received in evidence ;
but to which no siibscription could be proved by any person from whom the
defendant claime:d: this was offered as evidence of reputation.

2d, General parol evidence of reputation, that none but the lord had a right
to aig stone, &c. on the locus i quo.

A rule nisi having been granted ; Chambre, Clarke, Sutton, Wilis, and :?s-
couzh contended, in support of their rule, that a general custom or preserip-
tion, covering all the estates of the tenants of the manar, might clearly be pro-
~ed by evidence of reputation ;. and that there was no solid distinction between
that case and the cuase of a particular prescription.  There were no title dcedﬁ
in the one case more than in the other, to whicly, as to a more certain criteri -
on, reference could be had.  Ta both instances the right rested on memory of
particular instasices of the exercise of it. In the case of a modas, reputationis.
evidence ; and vet that relates to a particular estate.  In the Bishup of Meath
v. Lard ]Eq’ﬁetd,'in 1747, cited in Bxdl. N P 2935, it was held that cvidence of
reputation was admissible in a quare impedit, that one Kwuight had been in by
the presentation of Lord J2.; which 'sa stronger case than this. The case of
el v. Peits, Nop, 44 was clearly the case of a modus for a particular farm;
and there the court held hewrsay evidence tobe sufficient.  Such evidence as
this is also admissible in the case of a mancrial custom; and vet the public
have as little to do withthe custom of a particilar manoras with a private pre-
scription.  Other persons in the parish may claim the same right as the defend
ant : and then it might have been laid as a custom; in which case these pre-
sentments would have been decisive evidence against it.  So that by laying 1t
as a'prescriptive right annc.\.{ed to each farm, instead of a custoni, Et” the lord’s
proof of hisright is gotten rid of ; and the tenants may give 1n q\']dencc those
verv tortious acts as evidence of a prescription, all which united together
*could not have supported a custom against the positive written testimony sub-

one by shewing the similzrity of the hand-writing in ques-
ill, and no objcction was taken toit, ecitheratthe buror by

(1) Vide Boov Rowlings, 7 Eoi, P
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scribed by all their ancestors who were tenants. Ilere, they said, there was 38171,
sufficient to ground the hearsay evidence on.
+ The counsel on the other side were not heard by the court, who made sev-  ppqp..
eral observations during the argument, to which the counsel for the plaintiff  0q
adapted their answers. On granting the rule nisi, .

Lord Kexyon, C.J. said, he doubted very much if evidence of reputation  yyqo4.
cruld be adduced in support of any prescription, unless it affected the public '
inter st in some way or other.

AsHAURST, J., in the coursc ofthe argument, said thatifthis had been laid as
a custom, he conceived that general reputation would have been evidence ;
but in the case of a private prescription, he doubted it very much.

BuLLER, J., observed that the practice had been different on different cir-
cuits. On the Oxford it has been the practice to reject, and on the western
circuit to reccive this sort of evidence. But upon the latter, I have told the
counsel, that I would indeed receive such evidence, if they pressed it, but thut
in summing up, I should tell the jury that they were to decide upon the other
parts of the case.

Lord Kexvox, C.J. (after the argument.) The evidence given by the de-
fendant of an usage of about 70 years is extremely strong in his favour ; and the
only evidence to weigh against 1t is that of the presentment signed by Rudert
Foud : but that is not necessarily inconsistent with it. The lord might have
the general right, and yet a particular tenement have a prescriptive right
also. On that ground, therefore, there is no pretence for impeaching the
verdict. With respect to the other question raised respecting the rejection
of general evidence of reputation ; 1t is involved in great dispute ; and
one is apt to imbibe prejudices from the opirion one has always heard in-
culcated. Upon the Oxfird circuit which I went, such evidence was nev-
er reccived ; and I cannot help thinking thut that practice is best sup-
ported by principle. Evidence of reputation upon general points is re-
ceivable, becausc all mankind being intcrested thercin, it is natural to
suppose that they may be conversant with the subjects, and that they should
discourse together about them, having all the same means of information.  But
how can this apply to privatc titles, either with regard to particular customs or
private prescriptions ! How is it possible for strangers to know any thing of
what concerns only these private titles ? 1 barely, howcver, throw out these
hints as the ground of my present opinion ; laying in my claim to change that
opinion if 1 should hear any thing which shakes it.

Asauvrst, J. declared himself of the same opinion : adding, that the utmost
which the evidence offered went to prove in the present case was, that the
lord had the generalright ; but that did not negative a particular right, provi-
ded it was made out in ¢cvidence, which it had been in the presentinstance.

*Buiien, J. I have already mentioned what has been the general practice % [330';

on the Oxford and on the Western circuit ; and as there are two judges from '
each of these circuits in court(1}, it is hardly likely for us to agree upon the
general point. But thus far T agree with my lord and my brother JAshhurst,
that in no case ought evidence of reputation to he received, except a founda-
tion be first Jaid by other evidence of the right.  Now here therc was no foun-
dation, or at least a very slight one, in comparison to the evidence given by the
defendant.  But I cannot agree that it ought not to be received atall. 1t was
settled that it ought in the cases cited in argument, and also ir many other in-
stances which relate merely to private titles: in onc in particular, asto wheth-
ersuch a piece of ground is parcel of onc close or another. So again in the
case of pedigrees.  But as to this particular case, the evidence is very strong
with the defendant. It was not proved that the estace in question was in the
possession of the defendant’s grandfather at the time he signed the present-
Mment which was read in evidence ; and even if that were made out, all the ev-
Hence since for above GO years is the other way. 'I'he defendant’s ancestors
have all that time taken stone in defiance of the presentment, and in the face
of the lord himself, who was dared to bring an action for it. Now, supposing
all the evidence of rcputation had been received, 1 think it ought to have
weighed so slightly with the jury, that the court ought riot to grant a new teial.
For {do not know that, because evidence which cught to have been received
Was rejected, therefore the court are bound to grant a new trial, if they sce
Clgarlylr that the verdict is right, notwithstanding such evidence had been ad-
nmtted,

Grosz, J. was of the same opinion as Buller J. on the general point, that ev-

—

(1) Lord Aeiyon and Jshhurst J. had gone the Oxford, and Buller and Gioe»,
A the Western circuit. :
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1811, idence of reputation is to be admitted. I confess, he said, that habit has s¢

cnured my mind to think it admissible in thse cases, that I cannot change my

opinicn without much further consideration : though I certainly should, if,

upon future thoughts, I should be convinced that the practice of the western

. and I helieve also of the northern circuit, is wrong. Once, indeed, I remem-

Weod, Dberthe case of a pedigree tried at Hinchester, where there was a strong repu.
tation throughout all the country one way, and a great number of persons wcre
examincedtoit: but, afterall, the whole was overturned, and proved to have no
foundation whatever, by the production of a single paper from the Herald’s
Office : which shews, to be sure, how cautiously this sort of cvidence ouglit to
be admitted.

PO
Nore-
wood

Rule discharged.
In the case of Qutram v. Morewwood, Hil. 33 Geo. 3., 5 Term Rep. 123., Lord
Kenyon C. J. said, “ Although a general right may be proved by traditionary
* [331 evidence, yetaparticular fact cannot.” The particular fact there was whether
[ J a certain close, then called the Cow clvse, had *been part of the cstate of Sir
Juln Zonch in the 18th of Elz., out of which certain rents and coals had been
reserved : and all the court agreed, that this fact could not be proved by en-
trics made by a third person, deceased, in his books of receipis of rents from
his tenant; considering such entries as no more than a declaratisn of the fact
made by such third person; which was different from the entiies of a steward,
who thereby charges himsclf with the receipt of the money.  And Grose, J.
distinguishied this from the cases where traditionary evidence had been allow.

ed, ¢ because the tradition of a particular fact is not cvidence.”
1radition- In Nieksils v. Parker, Exeter summer assizes 1803, upon a question of boun-
ary repu- dary between two parishes and manors, whether a certain common was within
tation 1s  the parish and manor of fleine, of which Sir Benchiier Hrey, Bart,, waslord, or
evidence within the parish of Buckfastlezh and manor of JMuinbow, of which Colonel
ofbounda- Parker was lord :  Le Blunc, J. admitted evidence of what old persons, now
ry be- dead, had s2id concerning the boundarics of the parishes and manors; though
tweentwo not as to particular facts or transactions.  And this, though these old persons
parishes  were parishioners, and claimed rights of ceinmon on the wastes, which would
and man-  be enlurged by their several declarations ; there not appearing to be any dis-
ors: and pute at the time respecting the right of the old persons making the declara-

this’ tins, at Ieust no htigations pending ;5 (forin truth, the boundary had been long
though in dispute between the respective purishes and wmanors, and mtersceting peram.
the old bulations hind been made both before and after sueh declarations by the respee-

persons  tive parties ; so that those persenscould not be considered as having it in view
deccased  to make evidence for themsclves at the time.  And in support of the same

making  opinion were cited, Phe King v. The Inhabitants of Hammersmith, sittings at
the decla- Hestminster wlier Hilary term 1776, before Lord JMansfield, €. J.(1), and a case
ruions of Dawn v, Hyle, ot Tannton, in 1795, before Lawpence, J. in buth which the

claimed  same point bad beea ruled.

rizhts of

comuion on the respective wastes, which might be enlarged by such evidence ; there be-
ing no litigation pending or in contenplation at the time which conld induce a belief that
tiiey had im view (o make evidence for themselves, though the boundary had long be-
fore been and afterwards continued to be vexata questio.

But evi. In Cisthicr v. Chapham, Bridsewuter summer assizes 1803, where, inreplevin,
dence of the question was, whether Soreet Hidl, alias Fecpthrone Gl a waste, was parcel
reputation of freptheens Ferm, and the soil und frechold of one Zfeoshe, or not; cvi-
of o beun- dence was offered of declarations of old persons deceased, as to the ancient
dary be-  houndary of the waste belonging to Tveuthrone Farm, that it extended to the
tween inclosures on the north side of the hill « and 2 Rull. (35, 186. pl. 5. tit. Preroga-
two es- tive, was cited fu support of ity swhere it was held that such declarations, as to
tates were whether corlain lund was parce! of wnanor or of an estate, were decemed ad-
rejected.  missible us between subjects, but not as against the crown : and Davies v.
Dierce, 2 Mo Rep. 33, wasalso cited.  But Graham, B. rejected the evidence

ano in this case, where the question was not as to the boundary of a parish or man-
[~’0~] or, Yhut betwecir cne persen’s private property and another.  There was a ver-
dict afterwardsfor the defendant, by whom this evidence had been offered, so

that the question could not be stirred again. .

Sce the next case. [Sce wlso Phallippy Evid. 189 to 192, where the authort:

ties upon the subjeet are collected and acranged.]

B

_ 1) Vide Peakss Evid. (Appendix, 35.,) and vide anothier case of Ireland .
Posced, Salap Spring Assizes, 1802, cor, Chambre, J 16 13
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