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FORCE OF TESTIMONY. 489

as to render it impossible, or at least difficult,’ to attribute them
to the ordinary sources of such varieties, inattention or want of

memﬂry'-

L

It would, theoretically speaking, be improper to omit to observe Aggregate

that the weight and force of the united testimony of numbers,
Lupon‘ﬂ.bstract mathematical principles, increases in a higher ratio
than that of the mere number of such witnesses.,

Upon those principles, if definite degrees of probability could
be assigned to the testimony of each witness, the resulting pro-
bability in favour of their united testimony would be obtained
not by the mere addition of the numbers expressing the several
probabilities, but by a process of multiplication.

Such considerations, however, are of no practical importance,
The moxim of law is ponderantur testes non numerantur. No
definite degrees of probability can in practice be assigned to the
testimonies of witnesses ; their credibility usually depends upon
the special circumstances attending each particular case, upon

their connection with the parties. and the subject-matter of

litigation, their previous characters, the manner of delivering
their evidence, and many other circumstances, by a careful con-
sideration of which the value of their testimony is usually so
well ascertained as to leave no room for mere numerical com-
parison. |

In some instances, nevertheless, where from paucity of circum-
stances the usual means of judging of the credit due to conflicting
witnesses fail, it is possible that the abstract principles adverted
to may operate by way of approximation, especially in those cases

where the decision is to depend upon the mere preponderance of
evidence.

- Fourthly, the conformity of their testimony with experience: As
one principal ground of faith in human testimony is experience, it
necessarily follows that such testimony 18 strengthened or weak-
ened by its conformity or inconsistency with our previous know-
ledge and experience. A man easily credits a witness who states
that to kave happened which he himself has known to happen
under similar circumstances ; he may still believe, although he
should not have had actual experience of similar facts; but
where, as in the familiar instance stated by Mr, Locke (), that

{p) Vol. II. p. 276. ¢ The Dutch The king replied, Hitherto I have be-
ambassador told the king of Siam  lieved thestrange things you have told
that in bis country the water was so  me, because I looked upon you as a
hard in cold weather, that it would sober fair man, but nowI am sure
bear an clephant if he were there, you lie.”

force,
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is asserted. which is-not only unsupported by common expenence
but contrary to it; belief is slow and difficult.

In ordinary cases, if a witness were to state that whlch—wag
inconsistent with the known course of nature, or even with the
operation of the common principles by which the conduet of
mankind is usually governed, he would probably be disbelieved;
for it might be more probable in the particular instance that the
witness was mistaken, or meant to deceive, than that such ap
anomaly had really cccurred. But although the mProbabmty
of testimony, with reference to experience, affords a just ang
rational ground for doubt, the very illustration cited by Locke
shows that mere improbability 1S by no means a certain test
for trying the credibihity of testimony, without regard ¢o the
number, consistency, character, independence and situation of
the witnesses, and the collateral circumstances which tend tg

confirm their statement (g).

(9) In observing upon the general
principles on which the credibility of
human testimony rests, it may not be
irrelevant to advert to the summary
positions on this subject advanced by
Mr. Hume. He says, in his Essay,
vol. 2, sec. 10, ¢ A miracle is a viola-
tion of the laws of nature; and as a
firm and unalterable experience has
established theselaws, the proofagainst
a miracle, from the very nature of the
fact, is as entire as any argument from
experience can possibly be imagined,”
As o matter of abstract philosophi-
cal consideration (for in that point
of view only can the suhject be .ad-
verted to in a work like this), Mr.
Hume’s ' reasoning appears to be alto-
gether untenable. In the first plage,
the very basis of his inference is that
faith in buman testimony i1s founded
solely upon experience ; this is by no
means the fact; the credibility of tes-
timony frequently depends upon the
exercise of reason, on the effect of
coincidences in testimony, which, if col-
lusion be excluded, cannot be ace
counted for but upon the supposition
that the testimony of concurring wit-
nesses is true; 8o much so, that their
individual character f{or veracity is

In ordinary cages, where a witnesg

frequently but of secondary import.
ance, supra, 486, Its credibility alsg
greatly depends upon confirmation by
collateral circumstances, and on ana.
logies supplied by the aid of reason as
well as of mere experience. But even
admitting experience to be the basis,
even the sole basis, of such belief, the
position built upon it is unwarranta-
ble, and it is fallacious, for if adopted
it would lead to error. The position
is, that human testimony, the force of
which rests upon experience, is inade-
quate to prove a violation of the laws
of nature, which are established by
firm apd unalterable experience, The
very essence of the argument is, that
the force of human testimony (the
efficacy of which in the abstract is
admitted) is desiroyed by an oppusite,
conflicting and superior force, derived
also from experience. If this were so,

the argument would beinvincible ; but

the question is, whether mere previous
inexperience of an event testified is
directly opposed to human testimony,
so that mere inexperience as strongly
proves that the thing s nof as previous
experience of the credibility of human
testimony proves that it 4. Nowea
miracle, or violation of the laws of
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stands wholly unimpeached by any extrinsic cirenmstances, credit
ought to be given to his testimony, unless it be so grossly impro=

nature, can mean nothing more than
an event or efect never ohserved be-
fore, and to the production of whichithe
known laws of nature are inadequate;
and on the other hand, an event or
offect in nature never observed be-
fore is a violatinn of the laws of
nature: Thus, to take Mr. Hume's
own example, it is a miracie that a
dead man should come to lifz, be-
cause that Aas never been observed in
any age or country:” precisely in the
snme sense, the production of a new
metal fiom potash, by means of a
powerful and newly-discoveredagentin
nature, and the first observed descent
of meteoric stones, were viclations of
the laws of nature ; they were events
which had never  before been gb-
gerved, and to the production of
which the known laws of nature were
inadequate. DButnone of these events
can, with the least propriety, be said
to be against ox contrary to the laws
of nature, In any other sense than
that they have never before been ob-
served, and that the laws of nature,
as far as they were previpusly known,
were inadequate to their production.
The proposition of Mr., Hume ought
then to be stated thus: human testi-
mony is founded on experience, and
is therefore inadequate to prove that
of which there has been no previous
experiences Now whether it be plain
and self-evident that the mere nega-
tion of experience of a particular fact
necessarily destroys all faith in the
testimony of those who assert the fact
fo be true ; or whether, on the other
hand, this be not to confound the
principle of belief with the subject-
matler to which it is to beapplied, and
whether it be not plainly contrary to
yeason to infer the destruction of an
uctive principle ~of belief from the
mere negation of experience, which is
perfectly consistent with the just ope-

ration of thet principle; whether, in
short, this be not to assume brpadly
that mere inexperience on the one
hand 15 necessarily superior.to posi-
tive experience on the other, must be
left to every man’s understanding to
decide. The inferiority of mere ne-
gative evidence to that which is direct
and positive, is, it will be seen, a con-
sideration daily acted uponin judicia]
investigations, INegative evidence is,
in the abstract, inferior to positive,
because the negative is not directly
opposed to the positive testinony;
both may be true. Must not this
consideration also operate where there
is mere inexperiencey on the one hand,
of an event in nature, and positive
testimony of the fact on the other?
Again, what are the laws of nature,
established by firm and upalterable
experience? 'That there may be, and
are, general and even unalterable laws
of providence and nature, may readily
be admitted ; but that Auman know-
ledge and experience of those laws is
unaiterable (which alone can be. the
test of exclusion) is untrue, except in
a very limited sense ; that is, it may
fairly be assumed that a law of nature
once known to operate will always
operatein a similar manner, unless its
operation be impeded of counteracted
by a new and contrary causes Ina
larger sense, the laws of nature are
continually alterable : as experiments
are more frequent, more perfect, and
as new phenomena are observed, and
new causes or agents are discovercd,
human experience of the laws of na-
ture becomes more general and more
perfect. How much more extended
and perfect, for instance, are the laws
which regulate chemical attractions
and aflinities than they were two cen-
turies ago! And it is probable that in
future ages experience of the laws of
nature will be more perfect than it 1s
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bable s to satisly the jury that he is not to be trusted. Thug,
notwithstanding the general presumption of law in favouy of

at present;’it is, in short, impossible
to define to what ‘extent such kiow-
ledge imay be tarried, or whether, ulti-
mately, the whole may not be resolv-
able into. principles, admitting of no
tther explanation than that they result
immediately from the will of a superior
Being. ' This at all events is certain,
that the laws of nature, asinferred by
- the aid of experience, have from time
to time, by the aid of experience, been
rendered more general and more per-
fect. Expenence, then, so far from
pointing out any unalterable laws of
nature, to' the ‘exclusion of events or
pha@nomena which have never before
been experienced, and which cannot
be accounted for by the laws already
observed, shows the very contrary,
and proves that such new events or
phznomena may become the founda-
tion ‘of more enlarged, more general,
and therefore more perfect, laws, But
whose experience is to be the test?
That of the objector; for the very
nature of the objection excludes all
light from the experience of the rest
of mankind. The credibility, then,
of human testimony is to depend
not on any intrinsic or collateral
considerations which can give credit
to testimony, but upon the casual
and previous knowledge of the person
to whom the testimony is offered ; in
other words, it is plain that a man's
scepticism must bear a direct pro-
portion to his ignorance. Again, if
Mr. ‘Hume's inference be just, the
consequences to which it leads cannot
be erroneous ; on the other hand, if it
Jead to error, the inference must be
fallacious, The position is, that hu-
man testimony is inadequate to prove
that which has never been observed
before; ‘and this, by proving far too
much for the author’s purpose, 1s
Jelo de se, and in effect proves nothing:
for it constant jnexperience amount

to stronger evidence on the one sida
than is supplied by positive testitnnnj
on the othet, the argument applics ne.
cessarily to all cases where mere cop.
stant mexperience on the one hand js
opposed tu positive testimony on the
other, According, then, to this 'argu.
ment, every philosopher was bound tg
reject the testimony -of titnesses that
they had seen the descent of meteorie
stones, and even acted contrary to
sound reason in attempting to account
for a fact disproved by constant inex-
perience, and would have been equally
foolish in giving credit to a chemist
that he had produced a metal from
potash by means of a galvanic battery,
It will not, I apprehend, be doubted,
that in these and similar instances the
effect of Mr. Hume’s argument would
have been to exclude testimony which
was true, and to irduce false concly-
sions; the principle, therefore, on
which it is founded, must of necessity
be fallacious. Nay, further, if the
testimony of others is to be rejected,
however unlikely they were either to
deceive or be deceived, on the mere
ground of inexperience of the fact tes-
tified, the same argument might be
urged even to the extravagant length
of excluding the authority of a man's
own senses; for it might be said, that
it is more probable that he should
have laboured under some mental de-
lusion, than that a fact should have
happened contrary to constant expe-
rience of the courss of nature.

In stating that the inference ate
tempted to be drawn from mere inex-
perience is fallacious, I mean not to
assert that tho absence of previous
experience of a particular fact or phz-
nomenon is not of the highest import-
ance to be weighed as a' circumstance
in all investigations, whether they be
physical, -judicial, or historicul : the
more remote the subject of testunony
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innocence, & defendant may be convicted of a heinous and even

1mprobable crime upon the testimony of ‘a single witness. -+ - .,
As experience shows that events frequently occur which Would
antecedently have been considered most improbable, from their
mconslstency with ordinary experience, and as their improbability
usually arises from want of & more intimate and correct knowledge
of the causes which produced them, mere improbability can
rarely supply a sufficient ground for dishelieving direct’and unex-

ceptionable witnesses of the fact, where there was no room for

mistake.
Fifthly, Conformity with collateral circumstances : Dlrect

testimony is not only capable of bemng strengthened or weakened
to an indefinite extent, by its conformity on the one hand, or
inconsistency on the other, with circumstances collateral to the
disputed fact, but may be totally rebutted by means of such,
evidence. These positions lead immediately to an inquiry into
the nature and force of indirect or cucumstantlal evidence.

is from our own knowledge and expe-  the second part of his 10th sectian be
rience, the stronger ought theevidence  limits his inference in these remark-
to be to warrant our assent. Neither able terms, “ I beg the limitations
is it meant to deny that in particular here made may be remarked, when
instances, and under particular cir- I say that a miracle can never he
cumstances, the want or absence of proved so as to be the fourdation of
previous experience may not be too  a system of religion; for I own that
strong for positive testimony, espe- otherwise there may possibly be mira-
cially where it otherwise labours under  cles or violations of the usual course
suspicion. What is meant is this, of nature of such a kind as o admit
that mere inexperience, however con-  of proof from human testimony.”

stant, is not in itself, and in the ab- In what way the use to be made of
stract, and without consideration of . a fact when proved can affect the va-
all the internal and external proba- lidity of the proof, or how it can bg
bilities in favour of human testimony, that a fact proved to be true 1s not
sufficient to defeat and to destroyit, true for all purposes to which 1t is
s0 as to supersede the necessity of relevant, I pretend not to understand.
investigation. Mr, Hume's conclusion  Whether a miracle, when proved, may
is highly objectionable in a philoso- be the foundation of a system of reli-

phical point of view, inasmuch as it  gion, is foreign to the present discys-:

would leave phznomena of the most sion; but when it is once admitted
remarkable nature wholly unexplained, that a miracle may. be proved. E:y human-
and would operate to the utter exclu-  testimony, it necessgrily follows, from
sion of all inquiry. Estoppels are Mr. Hume's own concession, that his
olivus, even in judicial investigations,  general position Is untenable ; forthat,
because they tend to. exclude the i{true, goes to the fuil extent of prov-
truth; in metaphysics they are in. ing that human testimony is inudegyate
tolerable. = So conscious was Mr. to the proof of & miracle, or violation
Hume himself of the weakness of his of the laws of nature.

general and sweeping position, that in

Conformity
with cir-

cumstances.



