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FORCE OF TESTIMONY, 4188

frequently supply the only true light by which the real characters
of the witnesses can be appreciated (5). '

Secondly, their ebility ¢ The ability of a witness to speak the
truth must of course dépend on the opportunities which he hag
had for observing the fact (¢); the accy acy of his powers of dis-
cerning (d), and thé faithfulness of his mémory in retaining the
facts, once observed and known;

Where a witness testifies to a fact which is wholly or partially
the result of redson éxerciséd upon particular circumstances; it is
pbvious that the reasons of the witness for drawing that conclu-
sion are of the most essential importance for the purpose of
ascertaining whether his conclusion was a correct one.

These observations apply with peculiar force to all questions of
gkill and science, and even to many of mere ordinary fact : thus
where a witness 1s called to state that another witness is not to
be believed upon his oath, his grounds for arriving at tbat con-
clusion are of thé highest importance. Where, on the octher
hand, 2 witness states the impression on his senses; by any sub-
ject-matter of frequent experience, his reasons are of litile weight ;
he will frequently assign a bad reason wheré his knowledge is
rertain.

The probability that the witness had originally a clear percep-
tion of the fact and its circumstances, 1S strengthened and con-
firmed by the consideration that they were of such a nature as
Wrere likely to attract hi§ attention, On the other hand, it is
diminished by the consideration that the transaction was remote;
and such as was not likely to excite notice and observation (e),

(8) Tu magis scire potes Guanta
fides habenda sit testibus que et cujus
dignitatis et quant® @stimationis sunt
et qui simpliciter visi sunt dicere,
utrum unum eundemque meditatum
sermonem attulerint an ad ea qua
Interrogaveras ex tempore verisimilia

responderint,”  Adrian’s Epistle to
Varus, legate of Cilicia. Ff, 22;
5 3.

(¢) When the giilt of the prisoner
depends wholly o proof of identity; it
i3 izxpossible to inquire too minutely
into the means and opportunity which
the witnesses had of observing the per-
EOF, S0 as to able to speak with cer-
tainty. Many instances have occurred
12 which well-intentioned witnesses

hiave sworn positively in this respect,
and yet have been mistaken. I have
frequently heard Mr. J, Bayley oh-
serve to juries, that fear Has a very
different eftect upon different persons;
in some it prevents the clear percep-
tion, whilst in other instances it assists
in making an indelible impression.

(d) See Gil. L. Ev. 151, 2d ed.

(e) C. B. Gilbert; in.his Law of
Evidence, 151, 2d edit,, says, “an-
other thing that would render his (a
single witness's) testimony doubtful,
i the not giving the reasons and
causes of his knowledge;” and again,
““ the same may be said as to persons
who take upon them to remember
things long since transacted, for if the
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Such considerations operate strongly where detailed evidencg
18 given of oral declarations, after the -lapse of a considerable
“interval -of time. ‘Every man’s experience -teaches him how
fallible and treacherous the human memory in such cases is, Ip
its freedom from this defect consists one great excellence of
documentary evidence, and its main superiority over that which
18 merely oral ; and on this principle it 18, that the law, out ¢f
policy, frequently deems mere orat evidence to be too weak, and
requires a written voucher to prove the fact (f).

Of all ‘kinds of evidence, that of extra-judicial and casug}
observations is the weakest and most unsatisfactory ; such wordg
are often spoken without serious intention, and they are alwayg-
liable to be mistaken and misremembered, and their meaning is
hable to be misrepresented and exaggerated (g).

PROOFS . -

A hearer is apt to clothe the ideas of the speaker, as he under-
stands them, in his own language, and by this translation the
real meaning must often be lost. A witness, too, who is not
entirely indifferent between the parties, will frequently, without
being conscious that he does so, give too high a eolouring to what
has been said.

The necessity for caution cannot be too strongly and empha-
tically impressed, where particular expressions are detailed in
evidence, which were used at a remote distance of time, or to
which the attention of the witnesses was not particularly called,
or where mlsconceptlon was likely to arise from their situation
and the circumstances under which they were placed, or from the

matter be frivolous they ought to tell
the causes of their memory, other-
wise the memory 1s little to be nccre-
dited; for they are rather to be sup-
posed as rash persons who take upon
them to swear what they do not per-
fectly remember, than that they are
really under the awe and conscience
of an oath; for there they would be
able to tell the reason and certain
marks of theit remembrance.”

(f) See the statute of Frauds, &c.
On this ground, also, it is that mere
words will not constitute an overt act
of treason. |

(g) Yinalmente & quasi nullala cre-
dibilita del testimonio, quando si fac-
cia delle parole un_delitto, poicht il

tuono, il gesto, tutto ciO che precede,
e cid che siegue, le differenti idee,
che gli uomini anttacano alle stesse
parole, alterano, e modificano in ma-
niera i detti di un womo, che ¢ quasi
impossibile, il ripeterle, quali precisa-
mente furon dette. D1 pia le azioni
violenti, e fuori dell’ uso ordinario,
quah sono 1 veri delitti, lascian trac-
cia di se nella moltitudine delle cir-
constanze, e negli effetti che ne deri-
vano, ma le parole non rimangono,
che nella memoria per.10 piu infidele
e spesso sedotta dagli ascoltanti. Egli
¢ adunque di gran lunga pid facile una
calunnia sulle parole, che sulle aziont
di un uomo, poiche di queste quanio.
maggior numero di circostanze si ad-
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prq]udlce of the witness, especially if his ObJQCt was- to extract
an admission for the purposes of the cause (A).

Such evidence is fabricated easily, contradicted with difficulty.
In cases of this kind, the conduct of the parties, and those facts
and circumstances of the case which are free from suspicion, are
frequently the safest and surest guides to. truth. Evidence of
this nature is of the very weakest kind, where it is doubtful
whether the party making the admission knew his legal rights
and situation (z2).

- Thirdly, their number and consistency : The testimony of a single
witness, where there is no ground for suspecting cither his ablllty
or his integrity, is a sufficient legal ground for belief; that it is
strong enough to produce actual behef, every man’s experience

will vouch. 1
It has been alleged (%) that two witnesses are essential to con-

vict 2 man of a crime; for if there be but one, it is no more than

the assertion of one man against that of another.

It is not easy to comprehend how the mere denial of guilt
by an accused person, whose life may depend upon the credit
attached to that denial, is to be placed in competition with the
testimony of 2 witness examined upon oath. According to this
species of logie, if six men were to commit a crime, it would
require the testimony of at least seven witnesses to convict them
upon their joint trial (J).

conversations to revive an antiquated
debt which would otherwise have been

ducono in prova, tante maggtori mezzi
5 sommistrano al reo per giustificarsi.

Beccaria, sec. 13.

Yonce heard a learned Judge (now
no more), in summing up on a trial
for forgery, inform the jury that the
prisoner, in a conversation which he
had had with one ofthe witnesses, had

said, “ I am the drawer, the acceptar,
4nd the indorser of the bill :” whilst
. the iearned Judge was commenting
on the force of these expressions, he
was, at the instance of the prisoner,
set right as to the statement of the
witness, which was, that the prisoner
hud said, I know the drawer, the
acceptor, and the indorser of the bill,”
Had the witness, and not the Judge,
‘made the mistake, the consequences
might have been fatal.
was acquitted.

" (k) The admitting evidence of looze

The prisoner

barred by lapse of time, has nearly
had the effect of overturning the pro-
visions of a most wholesome statute,
See the observations of the Court,
4 B. & A. 571.

(5) As where, in a settlement case,
the declaration of an inhabitaut is
given in evidence: or a party aiakes
admissions involving matter of law as
well as matter of fact ; as in reference
to marvinge. Sec Vol.IL. Or a dis-
charge under an inselvent Act. Sum-
merset v. Adamson, 1 Bing. 73.

- (k) Montesquieu, Sp. of Law, b,
12, C. 3. '

(!) The civil law requires proof by
two witnesses, according to its uni-
versal maxim, ¢¢ Unius responsio testis
omnino non audiatur.” Sir W. Black-

stone observes, 3 Comm. 370, that to
113
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