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OF |, THE
JSTATE of CONNECTICUT.

BOOK FiFTH.

Of Crimes and Punifhments.

f.

CuarTeRr FiRrsr.
GENERAL OBSERVATIONS RESPECTING CRIMES.

| IN the preceeding Book we have treated at large of legal reme-
§ diesfor civil injuries., 'We now come to handle the important, and

§ interefting fubje@ of crimes, and punifhments.

A crime may be defined to be an act, committed or omitted, n
} violation of a public law, that either forbids, or commandsit. A
f punithment is fome pain or penalty inflitted on a2 criminal, by the
| judgment, and command of fome lawful court, for the purpofe of
i correting and amending him, and preventing him from the com-
| miffion of like crimes in future : and likewife for the purpofe of
operating as a public example to mankind in general, in order to

| deter them from the praétice of fimilar crimes, by the dread of {imi.
lar punithments. A mifdemeanor is fynonimous with crime ; but

| when crimes and mifdemeanors are mentioned together, it is com.
monly underfltood thiat the firlt relate to higher, and the laft to
lower ¢Fences.

The objelt of the inftitution of fociety, is to preferve to individu-
als certain private focial rights, and to reftrain thofe alts, which
¢iturb the peace, interrupt the happinels, and tend to the diflolu-
lor of government. As mankind dnited in fociesy for that pur-.

pole,
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pofe, this muft be the leading principle of all laws, which reftrain
their conduét. Thofe alts vwhich violate the rights of 'ind'ividua]s,

are private wrongs : and thofe which alte¢t the gencral welfare,
are pabliccrinies, Tlie fame aczs wvill generally conftitute a pri.
vate injury, as well as a public crime. A public punifhiment js
infli¢ted on the part of the ftate, to reftrain {uch condudt, and the
party injured is entitied to a compenfation for the injury he ho
fuftained. If one man afizults and beats another, he is punifhed
by a fine for diiturbing the peace, and compelled to compenfate in
monev the perfon he has abufed and wounded. All public crime
therefore are confidered and eftimated as relative to the community
at large, and private wrongs, as they affet individuals, If every
man was allowed to kill, wound, or evilly treat his neighbour, and
to take awayv and deltroy his property at pleafure, it is apparent
that 1t would not only deftroy all private right, but diflolve the
bands of fociety. It is therefore not only neceflary that a com.
penfation fhould he awarded to the perfon who has fufered s
Jofs ; but that the collected ftrength of the comrmunity fhould be
excrted, to prevent thofe acts which endanger its exiftence,

Ashuman laws are founded upon political confiderations, legil-
lators have not deemed themfelves to be bound folely by the mara)
law in enaclting their codes. It has never, however, been adopted
as a maxim, that they may require acts to be done, which are for-
bidden by the law of nature : but the great rule is, that thevare
not bound te punifh all the infractiens of natural law ; thatthey
may never infringe that law ; that they may prohibit under civil
pains and penalties, not only thofe aéts, which are repugnant to
natural law ; but thar they may alfo reftrain the conduct of the
members of the communnity, in thofz points, which are indifferent
as it regards natural law, for thic purpofe of promoting the political
welfave oftheftate. IHence we find a divifion of public crimes, ints
thofe which are mala in fe, wrong in their own narture, that is,
morally wrong : and thofe which are mala prohibita, wrong be.
caufc they are prohibited, that is, politically wrong.  Under tiv
firlt divifion is comprehended thofe als, which are proliviied b tle
law of nature, as well as thelaw of tociety,—fuch as mardor, X

bery, theft, adaltery, and the like : and the latter are fuch as are
not
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not prohibited by the law of nature, but are only prohibited by the
law of f{ociety on political confiderations,—fuch are the laws ref-

nedting taverns, and the like,

In this point of view, crimes are contemplated bv a human cribu-
nzl, The fubjet of punifbment merits a particular invefigatiou.
M limits confine me to a few general obfervations. Itisa funda-
méntal principle, thet the fole end of punifhincut is the preventii of
criiies, and that coery prnifbient ought to be proportioncd to ire af-
fone. It has been afcertained by experience, that mildnefs of pun-
ithment 1s better calculated to prevent crimes, tian feverity
Where the laws are fanguinary, and difproportionate, informing
officers will be unwilling to profecute, and jarors will be unwilling
to convict : and if an offender fhould be fo unfortunate as to be
convicted, he will {tund a chance tobe deemed a proper object of
perden,  The profpect of efcaping the punifthment, will diminifh
its terrors, in the eyes ofa criminal.  Lurt when the punifhment is
mid, and proportionate to the offence, every perfon will combine
nthe punitixment of the oifender, and 2 mild punifiunent when it 1s
certain that 1t will be nfiited, will operate with far greater force
to deter frem the commifiion of crimes, than {evere punifhments,
where 1t 1s uncertain whether they wiil be mflidted, and the offen-
der has a variety of chances to cfeape.

In countries where the lawsare fangninary, it they are 1 goroully
executed, the frequency of the punifhment, oftea renders the of.
ject fo famihiar and common, as to difurm it of its terror. In Eng-
land there are one hundred and feventy-fix crimes punifhable wi;h
death, without benefit of cleray, and {ixtv-five where the benefit
ofclcrgy 15 allowed - yet in 1o country 4are crinesmore f'requgnt,
and morc perfons fuffer there by the hands of the ex:cutioner_, than
n all the civilized world belides. « So frequent and common ars
executions i1 England, and efpecially in Loudon, that the people
behold them without any emotions of horror, or compaflion; and
there are many inftances where the fame crime js perpetrated un-
der the gallows, for which the criminal js hanging. But in al
Cuntries where the punifhment of death s rarcly infli€ted, no
language can defcribe the horrer which it imprefles on the minds
of the ﬁlrrounding {pe&ators.

- Iu
T Windelosn’s View of Ligland, 6,
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- Inall countries where punifhments have been mild and Pl‘0por-1
vioned to offences, ¥ has becn demonftrated' by exper fence that
fower crimes are committed. Inftead then of inflicting death up
on the G‘reater part of crimes, wy‘mézzzf;zf to hgrd labour and conrfe
fare hasbeen {ubftituted. The certainty. and: long contmuance of
fich a puniiliment, will more cffeétually prevent crimes, than all -
the paing and terrors of death, under the pfunl nrofpect and hOP"f |
of elzape. " |

The cxample of the State of Pennfylvania, ouglit to be mentioy.
ed to their hanour. It is worthy the attention of every phi!oiﬁ-;
pher, and ought to be imitated by cvery government, They':
have (ubflitnted for all crimes excepting reafon and murder in cer.
tain degrees, the pufhment of confinenicnt 1o _/)zzrd /ﬂf»ozzr, and -
¢z fare, nftead of death. Dut it is m the made of inflifting
the punifhment, hf the government and difcipline of the prifon; |
that our greatelt admirationis cxcited, and the caufe of humanity
molt efvctually ferved.  Inabuilding accommedated to that pur; |
poie, we be hold the convidts performing the labour affigned them,
with as much regularity aud good order, as the fame number uf
mechaiics i a work fthop,  To ftimulute them to be mduﬂrlous

—

they arc ents ed to reccive oit their releafe, fuch fum.as the valoe -
of their labour exceeds thelr colt .and expenfe.  In cafe of rcf*'aﬁ"*
ary behaviour durm;_:, the perivd afligned for their pumﬂlmcnt,

they may bLe confined inthe folltary manfions of a cell, till they
wiil fubmic and conform to the regulations of the goal. ‘.4T'!zc'}":;'_
are fzcuied and lilt‘pt to luoour without irons or fhackles, -Subje&"}
to no hardfhip, but confnement to labour and conrle fare, they '
every other relpect live in a‘coinfortable manner, in convenieilt'aliﬂ'ﬁ
heaithy appartments. - In the areary wa alls of a prifon, where crimi.;

nals are conftantly fuifering pum!h..nent for the mo"t at..rocmusoTen- ~.
ces, we loe nnt‘.t he tears of cmmnih not-hear the groans n{'de;palr, .
thore are no marks of fevert 'r,- and cruelty,  And yer, by this nul(l

;rmm.lmmu, it SE {\Jlllld tlhh CrImes ‘E.I'C.‘ 1"’10!’6 etes tﬂ’ﬂ”}’ leﬂramed

fl“all vy the awfai punifment of death. Buf what ls lhll mol'f-‘
1 zrcrellmg, (0 the l.ff(‘,'“ﬂ""u Of ruummrv { 1e Cl =mmals a!‘e Cl)l‘l C&ed; “:

l--'.i'

amended, anc’ in fome initances reflored to fouety a‘; lcfo:med e .

tizens, 1 he world bus never before witnefled fach H| ew:ﬂmplwf
‘ b wlcus.c,
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benevolence, in the mode of punithing criminals, nor has punifh-
x ment ever before produced fuch falutary effects, Comparc the ttite
:*h_; of this prifon, with the prifons of every kingdom in Furope, 2 nd
8 it will reflect the higheft honor, on the compaffion and generoiity
of the authors of this goodly work, and confirm the hope; that .a
America, not only the form of goversment, but the aaminifiration
of juftice, will reccive its laft and greareft noprovement.  Vie read
with admiration, the hercic atchievements of an alexander, a
8 Czfar, and 2 Frederic : but how much dearer to the beart of
B (:nfibilty, is the character’ of the benevolent philofepher, who
makes it the great objeét of his ambition, to mntreduce }mmanity
within the walls of a prifon ; who attempts to correit and amend of-
B fenders, by foftening the pains of punifhment : who inftead of cxter-
B minating, aims to render them ufeful members of the community.
B The fatisfaltion of doing good; furnithes the richeflt reward tc a
8 oenerous mind ; but from the univerfal tribute of praife, rendered
10 the memory of the celebrated Howard, it is probable that 1he
i period 1s not remote, when great exertions in the caufe of phiian-
thropy and humanity, will acquire a more diitingnithed and lalting

"_i{ fame, than the moft fplendid enterprifes of heroes and warriors.

L1 S Lo
- =

g In this {tate, before Montelquieu, and Beccaria, had inmmortalized
i their names in pleading the caufe of Lhumanity, the legiflature had
% begun to practice upon the fublime principles, which thefe philofo-
Ephers have recommended by all the charms of eloquence and
g power of reafon, Qur anccflors when they enaed their criminal
g code, were far from being difpofed to adopt the fanguinary fyflem
§of their native country. They exploded the idea of mflilting
death, upon crimes of a very different nature. For a few of the

ath, and for-the-elt,

jeorporal pains, and pecuniary penalties were inftited, according
to the nature of the offence. But it was difcovered that there were
fcertain crimes to which the wicked and the indolent were tempted

$0yfo frong a defire to obtain property without labor or induftry,

g molt enormous crimes, the punifhment way

that they could not be reftrained by ordinary corporzl and pecu-
{tiary punifhments. Unwilling to introduce fanguinary punifh-
msnts, the legiflature adopted the principle of punifhing a certain

clafs of crimes, by confinement to hard labour and coarfe fare. For
- this
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this purpofe, New-Gate prifon waserected. The convilts are i,
mured during the night in the dreary manlions of a profound ca.
vern, to heighten the horror of the punifhment, and to gparda.
gaift the poflibility of an efcape. By day inan upper apartmen,
chained for their fafe. keeping, they are compelied to pmﬁrm fuch
hard labour, as 1s moft fuitable for them.

Thelegiflature have aimed to proportion the punifhment, to the
nature of the cfence, and for that purpefe have introduced thres
diftinét grades of punifiment,—Deair o Goufnziicit 1y hard [k,
and coarfe fare : Corpordd and peciciiary paiies and poniites, The
crimes for which death 1s the punifiimceat, are treafon, murder,
rape, the crime againit nature, mayhem, and arfon, where fome
life is endanger<d, Imprifonment in New-Gate is inflicted op |
robbery, burgiary, forgery, counterteiting, hor{'e-ﬁcaling, arfon,
attempting to commit a rape, perjary, and aiding to efcape from
New-Gate prifon, On all other crimes corporal and pecuniary

punifhments are ndiéeed.

The legiflature have unqueftionably adopted the three eflentid
grades of punifhiment, but 1t 1s a ferious queftion, whether in every
inflance, the punithment is proportioned to the crime. The dread.
ful punifhment of death, ought only to be inflicted on thofe crim

which diretly and immediztely tend to the deftruétion of fociet
and the human race, as treafon, and murder. Thofe ought to be
prevented by the moft effe€lual meafures ; and if death be inflicted
on no other crimes, there is no prcuability that it will be fo com. |
mon as to bedifarmed of 1ts terrors, It will imprefs a certamawe
and dread on the mind, that will in the moft efleftual manner pof. |
fible, guard againft the commiffion of thofc crimes; but if theyar §
punilbed only in the fame manner, as crimes of an inferior degres §
it will lead mankind to contound them together, and cfface thole

peculiar fentiments of lLorror from the mind, which ought to b¢

enforced.

But the other crimes punifhadle with death, by our law are cer |
‘tainly inferior to treafonund murder, and of courfe may be prevest: |
ed by a pumfhiment lefs fevere. Confinement to hard labor may

be fo varted in degree, as weli as lepgth of sime, that it maybe §
proportioned
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];npm'tioned to a vaft variety of different crimes in fuch manner as
to prevent their cominiflion, [lere is room Por important MpProVe.
ment, 'This s the mode by which crimes m e inoit eifectually 1o le

reflratied.

This fubject deferves the moft attentive confideration of the jurift
- and the pinlofopher. 1 fhall only remark, that the dreadful pun-
iliment of death ought only ta be inflicted on treafon and murder :
| that confinement to hard labour ought to he inflicted on thofe

crimes, to wiich there is a {trong temptation, which indicate

ereat moral depravity, which are infamous, and are !ghlv in-
urious to fociety 5 that this ought to be varied Lcecording to the

_—e = = ST CW T N N N ——

sgovavations of the offence : and that for 211 infeiior criuics, cor-

poral pains and pecuniary penalties mayv be preportioned in fuch

Samanner as to fublerve the intercft of focictv @ that corporal pun-
iment 1s proper for thofe crimes which are in‘amous and bad in
ticlr own nature ; and pecuniary penalties are adapeed to ations
whidh are deeimed erimes in 2 political point ¢f view, and bad
becaule they are prohibited.

CHAPTER SrconD.
OF TREASON.

IN purfuing this branch of our enquiries, I thall begin with the

; !. Y . » .
higheft, and defeend to the lowel crimes, defining cach in the con-
cifeft manner, and afcertaining the punifhment,

In almoft all codes of criminal law, treafon is a crime that com-
Prehends a great variety of actions, and requires a long diflerta-
tion to explain it. But in this country, as we have no royal fami-
lies, whofe dignity is to be defended, and whofe affronts are to
be avenged, a fhort fatute fully defines the crime and declares
the punifiment, It is only the majefty of the people, and the
exiltence of the government, that are capable of being affedted by
this crime.  The lives of the rulers are fufiiciently guarded and
protected by tire fame laws which protect every member of the com-

lhllm‘;_v_
o

Qg The
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a The ftatute enadls, that all perfons belonging to, or refiding
within this tate, and under protection of its laws, who fhall levy
war againt the {late or government, or aidany enemies at ope

war againft this State or the United States, by joining their am.

ies, or inlifting, or procuring others to mnlit for that purpofe,o |
by furnifhing arms, ammnpition, provifion, or any other articl; |

for their aid or comfort, or by carrying on a correfpondexe |

with them, or fhall form or be concerned in any combination, §

plot, or confpiracy, for the betraying this State or the Unitd |

States, into the hands or power of the enemy, or fhall give orat

tempt to give any intclligence toany enemy for that purpofe, fhi _f

on conviction, fuffer death, That all perfons wlo {hall endeaveu
tojoin the enemies of this or the United States, or ufe their influenc |
to perfuade any perfon to join, aid, or comfort them in any mas. §
ner, or fhall have knowledge of any perfon’s endeavouring to

the fame, and fhall conceal it, {hall be punifhed by fine, according §

to the nature of the oftence, and be imprifoned at the diferetion
of the fuperior court, not exceeding ten years. That no perin §
accufed of this crime, and on examination before proper authe g
vity, fhall be adjudged to be held to trial, thall have bail, unles §

before the court having fiual jurifdiction.

Since the pafling this ftatute, the government of the United States
hasbeen eftablifhed and "a ftatute enacted, defining and punifhing
treafon, which will fuperfede the neceflity of the law of this [tate,

Cuarter THIRD.

OF HOMICIDE,

U\DF R this head, I fhall treat of the crimes of murder ami

mnnﬂaughtcr. Their connexion is fuch as requires them to |

confidered together,

The Statute refpeting murder emacts, b ¢¢ that if any perfon

¢ fhall commit anys wilful murder, upon malice, hatred or croel- |

¢ ty, not in, a man’s jult and neccflary defence, nor by cafualty |

“¢ againft his will, or fhall flay or kill another through gml;', oF
v

a Statutes, 251 & Statutes, 102,

"",1

:;
\
\
1.:
‘.
1
\

l-
l

i
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« bv poifoning, or other fuch atrocious practices, he fhall be put
v to death.”” ¢ The common law definition of murder is ¢ when
# a perfon of found memory and diftretion, unlawfully killeth auy
o reafonable creature mn beng, and inthe public peace, wathia.
« lice aforethought, either exprefs or implied,” 1t s evident that
he ftatute 1s made in athirmance of the common law,  1iis drang:
hat the revifers of our {tatutes did ot adept the per{picuous and
;ccarate language of the common law, in deferibing this oflence,

The age and capacity of perfons to commit +his as well as other
-crimes will be confidered hercafter. The perfon killed, to confti.
vre murder mult be a@ually in exiftence. ¢ To kill a child
n its mother’s womb, is not murder, but a great mifdemeanor,
but if the child beborn alive, aml then die by reafon of the mjury
it luftered in the womb, it will be murder in him who caufed it
Everv perfon who is in the ftate, is in the public peace, and ol
courfe proteéted in his life, excepting alien enemies ut open war,
and who enter the ftate with an armed force, In the repullion
of fuch invaders it is juftifiable to kill them, Burif an alien en-
emy comies into this {tate in a peaceable manner, without force,
tho in the character of af{py, no perfon has a right to kill him,
hut may apprchend him for trial.

e There muft be an actual killing : an aflault with an intent to
kill 1s a2 mifdemeanour, but not murdesr. The modes of murder may
be as various, as the poflible means of taking away life, as by

g, or by an indiredt act, of

poifoning, ftriking, {tarviag, drownin
which the proballe confequence may be, and actually is dearh.
fifaman fet a dog upon another, and the dog kills him, it is
marder, I a man turns loofe a beafl, which hic knows is uled to
do michief, purpofely, and he kills any perfun, it is murder. So
where a fon carried his ficlk father againft his will, in a cold frofly
feafon from town to town, by reafon wherest he died, it was held
to be murder, Ifa man lay poifon to kill one, and another is kil-
led by it, this is murder. g According to the common lav, 2
perfon muft die within a year and a day after the {troke was given,
or caule of death was adminiftered, to conftitute the crime of mur-

der, and that in the computation the whole day in which the fu&
WS
;:-; Inft. 49. 4 Black. Com. 195, d 3 Inft. 50. 1 Hewk P. (. ye.
.‘ﬂjulu‘l.k. lCJm.. ;5. e Ibid. 1956. f 4 Black Comw. 196, 197, 1 laak.
Yo L, 79 79, II;)‘k 3, C. Fye i, . C. 55

= |
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was done fhall be reckoned the firft. & Nalice prepenfe s the
EYand characieriftic of this evime.  This malice 15 not coniined t
the particulm‘ object, but where the conduct thews that depraviiy
of mind, and wicked malbiguant heart, which eviceaces that th
offenderis capabic of any muichiel however dangerous to the com.
munity, i will be {flicient proof of malice prepenie. This may
be eithier exprels or inplied, @ Exprels malice 15 where the de |
fign 1s formed, and the act perpetrated in a dehiberate manger

'This may be determined by the attendant circuiaitances, as by Iv.

Ing in wait, former menaces and enmity ; and concerted {chemes 1y
do fome bodily injury, which clearly difcover the mrention to il
¢ A duel will come within the defcription of deliberate murder,
There are inftances where there is no intent to kill, yet the 22
is accompanied by fuch exprefs hatred, revenge, and cruelty,a
to evidence a total depravity of heart, and conftitute malice pre.
penfe, / Where a park-keeper tied a boy that was {tealing wood,
to a horfe’s tail, and drageed him along the park : a mafter corred:
ed a fervant with an iron bar ; and a fchool-miafler {tamped ona
fcholar’s belly, {o that the fuiterers died, thefe adts were heldwo
be murder. So where a perfon deliberately goes with a herle
ufed to firike, or dichargesa gun among 1« multitude of peeple,
by which any are killed.  Such act demon{irate that wanton cruel, 8
tv, and unfeeling barbarity, which render the perpetruiors uwit -
and dangcrcus members of fociety.

Where two, or more aflemble for the purpofe of doinp anun.
]awful act apaindt the peace, ::u'nd of which the provabie confequence
may be bicadfhed, as to beat a man, or commit 4 riot, and oue of §
them Lills a man, it is murder in all, becaufe of the illegalityd | '

the a&, and the premeditated wickednefs of the defign.

[mplied malice mu@t be deduced {from the circumftances attending
thie fact.  » Where a perfoa upon little or no provocation, (brikes
another with a dangerous weapon, and kills him, the law iniplies
malice prepenfe.  There is confliderable nicety m diftinguifhmg
betweenmurder, and manflaughter, where the death enfuesupon
{udden quarrel. Where on a fuddenquarrel, and high provocalion,
4 manis tranfported beyond himfelf, and in the paroxifm of ange

intentionaily
J: 4 BI""k COI‘.". ‘98. l::]*aif’. 197. 1 I'Ial.. ', C. 45[ I 3B Hl“fi- 1. C '2'5!
{4 Llacks Come 17). v 1 Hawk, Ps C. ;4. n 4 Llac. Com. 200.
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B intentionally kills a perfon, it 3s manflaughter, ¢So where a perfon
upon flight provocation beats another, with an intent to chaflife
him, aud not kill him, and unfortunately kills him, it is manflaugh-
8 .o+ Thefe feem to be very reafonable allowances for the paffions
znd failings of mankind., DBut if a man will rifeinto anger upon
wifling provecations, as mere words and gefinres, and intentionally
kil his feliow.creature, or treat biim with that cruelty, and bar-
barity, which preduce his deatly, the law nnplies malice, und D10
B nounces nini a murderer : or ifa perfonina fudden affray, how-
W cver abufed, hes the command ofhis temper, and deliberately and
@ intentionallv kills another, itis'murder. If two bave had a quar.
rel, and they feparate, and have time to cool their laéifﬁons, and
B then one kills the other, it is marder. » If a man kills a fherif
§ orother public officer, or any of his affiftants in the execution of
@ ther duty, endeavouring to preferve the peace, or any private
B porfon ¢ndeavouring to fupprefs an affray, or apprehend a felon,
_';::_ knowing the authority or intention with which he interpofes, the
8 law implics malice, and the killer is guilty o _arder, ,Itisa
¥ principle of the common law, that where a man, intending to con-

mit a felony, undefignedly kills a man, he is guilty of murder.
j 1fa man fhoots at a one perfon, and mifling him kills another, be
§ s guiltv of murder. Ifone lays poifon to kill aman, and another
by accident takes it, and dies, it is murder ; butif the poifon be

)
[ ]

| 1sidto kill rats, and a man takes it, and dies, it i1 not murder,

The ftature hasdeclared, that in the cafes of jult and neceflary
| defence, and cafualty, the Killing of a man is not murder. Let us
attend to thefe circumftances, and this will 2id us in gIving an ac-

- curate defeription of murder.
i

r Jultifiable homicide is where the ad refults from unavoidable
neceflity, without any will, intention, defire, inadvertence, or
neglivence, on rhe part 66?1116 killer. s As where an officer in the
eXecution of a judgment of court, puts a malefaltor to death ; or
w!?ere an officer in the execution of his oflice, kills a perfon that
allaults, or refifts him, So where an officer, or a private perfon»
endaavor to tuke a perfon, charged with fome high crune, and are
velifted, and in the attempt to take kill him, this is juftifiable,

YWhere

o Foit, 2)Fs F N, P.C. 4z . B! .
3 Hawk, B G5, 457+ ¢ 4 Biack. Com. 201. r lu}d 178,
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Vhere there is 2 riot, or rebellious aflembly, and the neace officers
endeavour to difperfe them, and they refufe; it will be juftifiabl
to kill them, 1t 1t be neceflar y for the purpofe of exceuring the lay,

¢ Homicide is juftifiable for the preventing of any farcible ayg
Atrocious crene ; as an attempt to rob, to murder, to bresk open 2
houle, or te burnit. But to prevent crimes not accompanied by
force, to kill aperfon, could not be juftifiable. It is juftifiable for
woman to hill a man, who attempts to ravith her : and a hufbing
or father may juitify killing a maun, who attemprs to commita rape
upon his wite or daughter, And in all inflances where the crime
is capital, 1tis juftifiable to prevent the commiflion of it, by kiilmg
the perfon attempting it,

v Excufuble homicide is by mifad—enture, or calialty, orin &l
defence, upon the principle of {cif prefeyvation.  Homicide by
mifadventure, or cafualty, is where s man, demng a Jawful act, wid
out any inteution of hurt, unfortunately kills another : as whereq
man is aueting with an ax, and the head flies off, and kulis a bye.
ftander : or where fondry perfons are huntiig, and one difcharpinr

3
his gun, undefignedly kills anothers  » Where a parent moderatcly

cor:~{ts his child, or malter his {cholar;™ind happen to occalion |
their death, it is only mifadventure : butif they exceed the bourd
of moderation, either 11 the manner, the inftrument, or the quantity
of punifhment, and death enfues, it is manflaughter at lealt ; anf

may according to the circamftances of the cafe be murcer. ‘

y Homicide in felf defence, or {elf-prefervation, is one of the fit |
laws of nature, which no man ever refipned upon entering intofe |

ciety, Whenever a perion is aflaulted by another, and he hasm |

other mode to defend his lite, he may kili the aflailunt,  Here the
law goes upon this principle, that a man may take away the lile |
of unother only when his owu is in danger, and he has no othe )
poflible mode of defending himfelf, One may not kill another :T:
defend imfelf from un aflislt. The law therctore requires thit |
where a man 1s aflanlted by another, he fhall do every thing i s |
power to detend himfelf, and fave his own life, without killing e 8
afifilant.  He fhall retreat as far as he can, till he be ftopped by §

fome feice, wall, or ditch, if the fiercencfs of the affailunt will per- §
Nt K
t § Diick Cotn. 120. v 4 Black. Com. 182. 1 Ilaak P C. 93

Ma PoGogrs. y 4 Black. Com. 134,

i
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m. it but when he can retreat no farther, or the fury of the zaf-
fulant will not permit it, without manifclt danger of life, or
enormicus bodily hurm, then in his detence he may juftify killing

the atfnlant.

: Where perfons fland in the refation of hufband and wife, pa-
reat and child, and multer and fervant, they may juftifv rhe killing

of an affmlant, when neceflary to the defence of each other.

o kxcufavle homicide is by the law of jungland deemed a oriine,
aed 3¢ punithuble by the forfeiture of goods, and the unfortunate
porion maft now pray out a wrnit of pardon and reititution of
geods ¢ which however, 1s a matter of courfe. In this country it
bas not been deemed a crine, aud the unforranate perfon is fub-

jected to ro kind of punithment.

v There is one fpecies of murder; refpelting which the {ftatute
has varied the mode of proof. If a woman be delivered of 2 baf-
tard child, and fhe endeavour privately, cither by drowning, or
fecret burying, or in any other way, by herfelf or otliers, fo to
conceal the death thereof, that it may not be known whether it
was born alive, or not, fhe fhall beaccounted guilty of murder,
unlefs fhe can prove by one witnefs atr leaft, that the child was
harndead.  This law is intended ro prevent the feeret murdering
of baltard children by their mothers, to conceal their difgrace :
«nd for that purpofe has introdued a prefumptive mode of proof,
whicl the nature of the cafe feems to require.  This law however,,
lius by many been confidered as bearing hard upon female fiailty,
and a rigid conflrution of it, might expole an innoceat woman to.
uffer deaih, who only attempted to conceal her difgrace, by con-
cealing the death of a baiturd child, which was born dead, and to
which {he is impelled by the {treng inducement of preferving her
charadter.

¢InEngland they require fome prefumptive proof, that the child
was born alive, before from the circumftance of the concealment,
they will convict the parent of murdering it, In this {tate 1t has
not been confidered neceflary that the woman fhould produce gz
witnels prefent at the birth of the child, to prove that it was born

dead -
z 4 Black. Com. 1%5. a 2 Hawk. P. C. 38I. b Statutes 10z
¢ 4Blaik: Cﬂmi ng* y
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dead : but if by any circumitances, as the appearance of the child
when found, the mind of the triers can be fatisfied, that the child
was ftill born, the mother, tho from a wifh to hide her difrrace,
fhe concealed the birth of her child, fthall not be convicted of

murder. l

Before I finith my obfervations on murder, it may be propert |
fay fomething refpeting fuicide, or felf-murder, which by the Eng. |
Lifh law is deemed a crime.  The perfon muardering himfelt, 15 cal |
led felo defe, and the punifhment is a forfeiture of ins perfond |
eftite, and the burial of his body in a public highway, with a [take
driven thro it. The Roman law confidered fuicide as not within
its animadverfion; and itis evident that the Engliflh law orig:
nated in the barbarous pericd of fuperftition, and crucity. There
can beno act more contemptible, than to attempt to punifh an of

fender for a crime, by exercifing a mean aét of revenge upon life-
lefs clay, that is infenfible of the punifhment. There can be no

greater cruelty, than the infliting 2 pumfhment, as the forfeiture
of’ goods, which muft fall folely on the innocent offspring of the L
offender. This odious praétice has been attempted to be juftified
upon the principle, that fuch forfeiture will tend to deter mankind
from the commifiion of fuch crimes, from a regard to their fam:
lies. But itis evident that whena perfon is fo deftitute of affetion §
for his family, and regardiefs of the pleafures of life, as to wifh to
put an end to his exiftence, that he will not be deterred by a con )
fideration of their future fubfiltence. Indeed this crime is fo 2o

horrent to the feelings of mankind, and that ftrong love of life |8
which is implanted in the human heart, that it cannot be {o fre-
quently committed, as to become dangerous to fociety. ‘There cn
of courfe be no neceflity of any punifhment. This principle hs |
been adopted in this ftate, and no inftances have happened of 2
forfeirure of eltate, and none lately of an ignominious burial.

The Englith nation have been diftinguifhed for the frequen
comwi{lion of aéts of fuicide. Such aéts are rare in this country : M
but no inftance bas happened more remarkable in any country, than 2
that of Beadle, who cooly and deliberately in the exercile of his B8
reafon, murdered his wife, four children, and himfelf, fromadread |

of thelr being expofed to want, W
. e
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We fhal lofe this chapter by a difcuflion of the crime of Man-
langhter.

d The ftatute law has declared the punifiment for this crime, and
deferibes 1t to be a killing without malice aforethought : but we
mufi have recourfe to the common law for a compleat definitipn of
it. < ¢ Manflaughter 1s the unlawful Killing of another, without
« malice exprefs or unplied, either intentionally upon a fudden
« quarrel, or unintentionally in the commiffion of fome unlawful
“ 4o Jf upon a fudden quarrel, two perfons fight,and one kills
thie other, if one be greatly provoked, as by pnlling his nofe, or
other arcat ndignity, and he Kills the agarefior, it will be man-
langhter, becaunle there was no previous malice, and the act was
done hattily without dehiberation.  But if there be fuflicient tune
{ur paflion to fubfide, and realon to interpofe, and then the perfon
provol.ed kills the other, it will be murder, becaufe it was a delibe-
rate act of revenge. £ If a man deteéts another in the act of adul-
tery with his wife, and kills him on the {pot, by the Englith law it
is manflaughter : for no man ought to bz the judge and avenger of
his own wrongs ; but fuch is the nature-of this injury, that if any
thing will juftify the taking away life, as an inftantaneous punifh-
ment by the party injured, it muft be this. ¢ And in England on
the conviction of a perfon of man{laughter under thefe c:rcumﬂances

H

the judges directed the punifhment to be Lightly inflicted.

Intentional manflaughter differs from homicide in felf-defence,
in this refpect ; oneisa fudden alt ofrevenge, and the other a ne-
ceflary alt of felf-prefervation. Unintentional manflaughter differs
from homicide, by mifadventure in this refpect; the firft refults
trom an unlawful, and the laft from a lawful act. 5 If two men
- hght, and one kills the other, it is manilaughter, becaufe the act
of highting was unlawful. 7If a man does an aét lawful in itfelf, in
- unlawful manner, without due caution, it is manflaughter. -
Where a workman flings down a {tone or piece of timber, into a
(treet, and kills a man, it may be either homicide by mifadventure, -
manflaughter, or murder. 1fina country village where few pafs,
and due warning is given, it is mifadventure. If in a large town,
where people are conftantly pafling, it will be manflaughter, tho

Rr warning

d Statutes, r35. e 4 Black, Com. 1q1, /Ibid. g St. T. Raym. 213,
v ¢ Black. LJm. RPICE ‘Inil 57
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warning be given : but it no warning be given, it will be murder
for fuch conduét evidences a general malice againft all manking,
If one ridinga horfe, another whips him, by which he runs over
a child and kills him, it is accidental in the rider, but manflaugh.
terin the perfon ftriking the horfe, for the act wasa trefpafs.—
Wherever death enfues in confequence of any dangerous and unlaw.

ful fport, as fhooting, or calting {tones in a town, the {flayeris
guilty of manflaughter, on account of the illegality of the acts,

¢ The general ruleis, that when an unintentional homicide hap,
pens in confequence of an unlawful act, it will be murder orman.
flaugiter, according to the nature of the aét which occalionedi,
If 1t be in the commiflion, or in the attempt of commitiing a capi-
tal crime, it wjll be murder ¢ as if 2 man fhould kill 2 womanmn
attempting to commit a rape, it would be murder : if the crime
be not capital, or the act a trefpafs, it will be magflaughter—
There can beno doubt of the juftice and propriety of making the
unintentional killing of a perfon, murder, where the real inten:
was to cominit a crime of as high a nature, But the law is oo
levere, to fay that it fhall be manflaughter in all cafes, where the
killing refults from an attempt to commita crime not capital, ot
to commut a trefpafs, and then to punith the crime under all the
various circumftances with the fame feverity. It feems repngnantto
realon and juftice, to punifh the offender under circumftances of
the flighteft criminality, with the fame feverity as offenders whofe
crime 1s attended with the deepeft ouiit. If a iman hunting on ao-
ther’s ground, which is clearly a trepafs, ‘fhould happen in fhooting
game, to kill a perfon, this would be manflaughrer according to the
common law. Under thefe circamftances, it is hard and unjult to
punifh the unfortunate offender, with the fame feverity as the law
punifires a man, who when ftealing a horfe unintentionally kills ano-
ther, There certamly is a great dierence in the crlmmahtv of
thefe alts, and the punithment ought to be varied and proportioued
accordinglv. Perhaps this diftinftion might be acTOPted with pro¢
pricty, thatwhere 2 man unintentionally kills another, in commit-
ting or attempring to comnit fome crime of equal malignity with and
deferving as feverea punifhment as manflanghter, that he fhould
be deemed enilty of that crime, and there would he no difficalty

*

\ 12
# 4. Bk, €ome 191, FoR. 248 1 RHawk..P. €.
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B i {pecificatiag thefe crimes.  But that where the uniawful a& in-

qtl ch to be done cottld not be confidered as defervi ving {uch fevere
PRI e ne, is Mould either not be accouiced manﬂawhter, or be
wicd manflaughbter  an inferior degree, and punifhable with lefs
foverity, Ivis evident that where a man in committing a trefpafs,
undehighedly Kills another, he does not deferve to be punithed with

b that feverity, which 1s denounced againft the crime of manflaugh-
§ ter o tor hemay thus by an accidental and inveluntary ad, be in-
volved in the punifhment for a crime, which he reprobates with ajj
B hisheart, and would not commit on any confideration with defign.
B The intent of themmind, conftitutes the nature and degree of the

! arime. In a civil view, a man is refponfible for all the conie-

quences of the adt, which he does to the party injured, whether

¥ lecontanpluted them, or not ; but in a moral view, the crime is
K 1ot merely to be confidered according to the confequences, which

happen to enfue, but according to what the criminal had it i
ispower atually to contemplate or expect at the time of doiug

b heact, and according to the intent of his mind. If it [hould be

thonght proper, that a man who kills another 1a attempung to
commit fome of the loweit crimes, or a trefpais, fhould be punifh-

 ed for the purpofe of mal«;'ing mankind more cautions and circumn- -

E fpectin their condudl, then let homicide under thefe circumftances

conftitute a new fpecies of crimes, or an inferior grade of man-

 fanghter, and let the punifhment be proporticned to the nature

f

of the offence. Then we fhall follow the excellent rule of fepa-

- rating crimes in our definitions, that are really different and of
- not inflidting the fame punifhment, upon crimes of a different na-

ture, ‘

The ftatute punifhes this crime by a forfeiture of all the goods.
and chattels of the offender, at the time of committing it, by
whipping, burning inthe hand with the letter M, and by a perpe-
thal difability to bea juror or witnefs, .The dreadful punifiment
anpexed to this crime, mufl bave been dictated by that horror-
which s univerfally entertained refpeting homicide, without due
attentlon to the circumftances under which it may be committed -

Bot at this enlightened peried, when reafon and fcience have difpel:
| led
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led the gloom of prejudice and fuperflition, it is to be hoped tha
the legiflature will foon ena& more rational and confiftent laws
on this fubjelt.

This is the only crime punifhable by a {orfeiture of all the gonds
of theoffender. In general, where a perfon is to be deprived of
his property for 2 crime, it isinthe naturc ofa finc, which isaf-
{fefled Ly the court. This was borrowed from the Enghith jurf
prudence, where almoft every crime works a forfeiture uf the eftate

of the criminal, Laws molt evidently adopted in thofe barbarons
ages, when the rapacity of the rulers delighted to take advantage
of the failings of their fubjeéts, for the purpofe of plundcring then
of their property.

CHAPTER FOURTH;
OF RAPLE, AND OTHER HIGH CRIMES
/ RAPE is where a man obtains carnal knowledge of 2 wse

man, with ferceand againft her confent.  To conflitute this crine,
there muft be an actual penctration, and any attempt, however
abufive and violent, will not be a rape, if this be not efected
Such attempt at common law, would be confidered as a high
handed affault, but in this flate, it is punifhable by {tatute. Carnal
knowledge of a female, under ten years, whether againit her con-
{ent or not, is confidered to be arape at common law. This crime
inay be committed vpon a woman let her charater be ever fo:
abandoned in point of chaflity ; for the law more charitably than
rationally fuppofes, that there was a poflibilty of repentance and

reformation. A male under the age of fourteen years, ls_c.onﬁdcred
to beincapable to commit this crime.

m At common law, the party ravifhed is a competent witnes
to conviét a man of a rape; but her credibility muft be judged i
according to the circumftances of her teftimony, and the facts
which may be teftified by other witnefles, Ifthe witnefs be a wo-
§an of fair,character, immediately make knowni the offence, and

{earched

? Statutes, 197, 4 Black. Com. 2X0. = Ibid: 213,
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iarched for the offender : if the party accufed fled, and fuch cir-

L.:“,1[13[1(;¢::~~. happened as ufually do, and probably will attend fuch
1ranl':1£ti0n5, then her teftimony may be credited. But if her cha-
B e be bad in point of truth as well as chaftity, if fhc did not
forthwith make complaint, but concealed the injury, if the place
where fhe charges the falt to have been done, was where fhe
. might have been heard, and fhe made no outcry, if fhe be untup.
ported by others, and her ftory be not confirmed by thofe attend-
E antcircumftances, which are the moft infallible clue to truih, the
ought not to be credited, As the law gives a wonlan fo nmmch
:T-j: power, to {ubject a man to a capital punithment, 1t ought particuiar-
lv 10 be oblerved, whether the witnefs bas not had a previous con-
¥ trover(v with the perfon accufed, fo that it is probable thar the
charge is made from motives of malice and revenge : cjpecially
g if the witnels be a woman of bad fame : for the vindictive {pirit of
f lowd w omen, has turnifhed frequent inltances of fuch condust. If
§ the female on whom the rupe is charged to be committed, be under
¥ twelve years, if the has f{uflicient underfianding to be a wiwcfs,
§ {le is admifitble,  When it is confidered that this aceofation is exfy
} tohe muaae, and that it 1s hard for an innocent man to detend

againt 1t, jurors fhould Le cauticus that their Jdetellation of the

offence fhould not influence them to convict a P(:l {on upon 1 trht
 evidence.

All mations have entertained fuch a deteftation of this crinte, that

they have punifhed i with great {cverity, generally with death,
- When it is confidered that it is {o dangerous to {ociety, fo deflruc-
tive to the peace of families, {o diftrefling to the unhappy victim
ofit, and indicative of fuch a depravity of mind, the humane and

benevolent heart, the ﬁronﬂeﬁ advocate for lenity of punithment,
camot find much fault witha law that fubjects the criminal to the
pains of death. Such is the punifiment by our law, but us it is

probable, that perpetual confinement to hard labour, would more

eitectuully prevent the commiffivn of the crime, it would be better
to adopt that punifhment.

In this (tate, not many vyears fince, a man convicted of a rape,
and fentepced to fuffer death, petitioned the legiflature for a com-
mutation
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mutation of bis puniflunent, even to caltration. The legifloture

granted his requeft, and the criminal underwent an operation,
which effedtually puards aczinft a repetition of the ofience, and

would be a very proper punithinent in all cafes, were it not fy
the ridicule attending it.

5L

1 fhall kere treat of the crime againdt nature, or the crine not 1
be named, as fome writers madeftly exprefs themfelves.  In conf.
dering a crime, wiuch refiects fuch dagrace upon human nature,
every perfon will be filled with horror and difguft.  But to com.
pleat our vicw of criminal law, it is neceflary to attend to the
fubjet, however difaprecavle, and we fhall treat of 1t swith the

vtmoft decuncy.

» Sodomy, or Buogery is the unnatural connection between ti:
human being and a brute.  The ftatute miflicts the punithment of
death on the otfender, and to mipire tlie deepell deteftation of the
deed, direlts that the very bealt fhall be idain and buried.  Ihhould |
have hardly thought it poihible, that a himan being could be s
vile and depraved, as to commit this crime, had 1 not beenp:
at the trial of a man indicted for it, and againft whom the-
plicit and convincing proof was adduced : but who «

viction from tie circumitance, that no two witnelies .

the fame time, tho fundry faw him at different times sy,
The jury fuppofed that there muft be two witnefles at the fame Lz
to the fame act, to comport with the {tatute, requiring the teftimo.
ny of two or three witnefles, or that whichis equivalent, to take
away the life of man : but it is evident that this atrocious oftender
efcaped that punifhatent which he richly merited, from a mifappre:
henfion of the jury refpetting the law ; for it is clear that the
teftimony of five or {ix witnefls, to different falts of the fame na-
ture, tho they faw them feparately, mult be equivalent to the tefta-
mony of two witnelles who faw the fame falt together.

Of the fume name, is the crime of carnal conneétion between hu-
manbeings againft nature. The {tatute enadts, that if any man
lie with mankind, as with woman kind, both fhall be put to death,
unlefs onc of the partics was forced, or under the age of fifteen

years. This crime, tho repughant toevery fentiment of dece;cy
| an

. ” Satutes, 66! J fIaWk- P C* 61
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and delicacy, 1s very prevalent incorrupt and debauched countries,
B «lcre the low pleafures of fenfuality, and luxury, have depraved
W comind, and degraded the appetite below the brutal creation.
B Our modeft anceftors, it feems by the diction of the law, had no idea
Ll that aman would commit thiscrime with a woman, and therefore
B lzvenot comprehended it 1o the ftatute.  Butin countries, where
B oo have acquired a brutal velifl for animal pleafure, this crime is
B (rcquently committed—and might here by force of common law be
pnifbed with death,  The indictment muft alledge that he bad

§ the venercal adt, and carnally knew—

R Notwithltunding the difguft, and horror, with which we treat
of this abomunable crime, we find that the elegant and modelt .
B Virgil, entertained very difierent ideas’on the fubjed. , He made
R e paflion of a fhepherd for a beautiful bov, the {oundation of ar
| eclooue, and Corydon fighs tor Alexis, with all the fondnefs of a
f lover,and inall the harmony of paftoral numbers.

g —Tho the example of other Roman poets and themaznners of the
§ 20c, may in {orme meafure exenfe the choice ofthe fibjedt, vet it is
driking evidence, of the depruvity, correption, and debauchery of

| the Romans at that period, that they could relifh a poem, which

4 (clebrated an unnatural paffion.

CusarreEr Firtn.

OF MAYHEM AND ARSOYX,

'_ [
w -I\/IAYHEM according to the principles of thie common law,
| isthe violently depriving a perfon of the ufe of fuch of his members

aemay render him the left able in fighting, either to defend him-
kel or annoy his adverfary. This law was probably adopted in
| Hie heroic ages when war was confidered as the nobleft employ-
| ment @ but when our anceftors formed their criminal code, the ar-
dor of Leroifin feems to have abated, and it is enated, if any per-
fon on purpofe, and of malice aforethought, and by lying In wait,
hall cuz, or difable the tongue, or put out an eve, or cut off any
of the privy members, or fhall be aiding or afliting therein, fhall
fuider

*Virg. Tedopue, i, g Statutes, 67,
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fiiter ceath.  Any wounding of an inferior degree, is confidered
as abattery, and may be punifhed as a breach of the peace, and g
party injured, recompenced m damages, according to the natyp
and aggravation of the injury.

7 The crime ofarfon is conftituted and defined by ftatute, Thar

i any perfon of the age of {ixteen years or more, fhall wilfully,
and of purpofe burn any dwelling houfe, barn, or out houfe, he fij|
bepit to death, if any prejudice or hazard happen to the life of

any perfon thercby. If part of a building be burned, and the

extingnifhed, 1t is arfon.

r [fany perfon fhall wilfully and malicioully burn or deftroy, or
attemipt to burn and deftroy any public magazine or ftores, or if |
any mafler or feaman, in a veflel belonging to the United States or |
this {lare, fhall burn and deftroy it, or in time of war, betray, or |
deliver it tothe enemy, ne fhall fuffer death : but in time of peace,
the fuperior court have difcretionary power to punifh by whip.
ping, unot exceeding forty flripes, banilhment, imprifonment not |
excecding ten years, and forfeitute of eftate.  The eltablifhment of |
the government of the United States and the laws enudted by Con.

orefs, will render this laft law unneceflary.

CHAPTER SIXTH.

OF CRIMES PUNISHABLZ BY IMPRISONMENT IN NEV- §
Gz’lTh- |

I 11SE are, I. Robherv. TI. Burglary. IJl. Forgery. V.
\N::nufext"w V. Horfe-fealing. VI, Arfon. VII Attempt- §
inmSto conmnit a rape. VI Perjury. 1X. Aiding to elcape B

from New-Gate prifon.

I. / Robbery is the furcible taking of goods or money, to any
valuz from the perfon of another, by pulting him 1n fear, The
pmﬁf‘nnent forthis crime has been pointed out by ftatute; but we &
wuf} have recourfe to the common law for its definition.  There- §
quit‘tes to conftitute this crime are, 1. There muft be an actul § ;;
takizr, A merc attempt  to rob, is punifhable only as a high &

handed breach of the peace.  If the offender once take the thing,
| tho
‘? 5:3“]1(:5 66- 3 lbidl J[lbid 4 BlaCk- Cﬂln. 242”- | ITaWkl P- C' 95'
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tho he return it again, it is robbery. 1Itis not flridtly necefla-
ry that the thing be taken from the perfon ; if it be done in his pre-
fence, it is fuflicient, Thus when 2 robber by threats and violence
puts a man in fear, and drives awzy his fheep or cattie before
his face.  So where feveral in a gang sommit a robbery, and one
oaly takes the money, all are guilty in judgment of law, So if

they fail of an intended prize, and one ride from the reft, and
commit a robbery out of their view, and without their knowledoe,
altare guilty on account of the general intent., 2. Property of
the Jealt value when thus taken, i1s {ufficient to conflitute the crime
of robbery. 3. The taking muft be by force, or by a previous
patting in fear, wlhich conftitutes the aggravated nature of the of-
ferce.  If the property be taken forcibly and againit confent, with-_
out exciting tear 5 as knodking a inan down and taking hismoney
vhile lie is fenfelels, this is robbery tho there isnnfear. The put-
ting in fear need not arife from any great circumiitances of terror :
it is fuflicient that fo much force and threatning were made ufe of
3s to create an apprehenfion of dunger, and compel a perfon to pare
with lis property. If a perfon wiith a drawa {word begs alms,

anda perfon appreheniive of danger gives, this is robbery.

II.t Burglary is defined to be the breaking and entering into a
dwelling houfe, or fhop in the night time, with an intent to fteal,

or commit fome Iigh crime. To ilultrate this fubjet, we muitk

confider the time, the place, the munner and the intent.

r. * The time muft be in the night, when there is not fufhciene
day light to difcern a man’s {face. If there be moon light, fo thata
perfon can be known, it will muke no difference ; for the muhgni-
ty of the offence arifes from the circumflance of commiiting 1t In
the night, when fleep has difarmed the owner of the powers of vi«

gilance and defence.

2. # The place according to thecommen laer, muft be a mana
fon lisute 5 i it be a privare houfe, a diftant burn, or the like, it is.
ot nnder the fume privilege ; for the breuking op=n where noman
relides, 15 not accompanied with the fume circamilances of mid-
weht terror, A loufe in whicha man fometimes refides, and Las

S s ongy
thiatates, 17, 3 1aft, 63, e 4 Black., Cmvy 224, 1 HL.L P C o,
PHOLL P Coaor 2oq Black. Gom, w3, 220 . & M P € 200, Loudt 7
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only left 1t for a feafon, with an intent to return again, is a place
where burglary inay be committed, tho no perfon was in it, at the
time the fat was done. Ifa barn, ftable, ware-houfe or any out houfe
be adjoining to, and parcel of the manfion houfe, tho not under the
fame roof, a burglary may be committed in them, for the capital
houfe protelts all the appurtenances, if withm the home-ftall, —
A chamber in a college, or «: room hired in a private houfe, are
the manfion houfes of the pofleflors, if they actually lodge there,

Burglary cannot be committed i a booth, or teut, erefted ina
fair or market, tho the owner lodge there, becaunfe the Luw re,
{pets only permanent edifices. Burglary may alfo be committed in
a church. The ftatute not only regards dwelling houfes, but has
gone beyond the common law, and makes it burglary to break into
a fhop, where goods, wares, and merchandize are depofited.

3. 3 The Manner muft be both by entering and breaking, tha
this need not be done at the fame time : for a perfon may cut 1
hole one night and enter the next. There muft be an attual

breaking, a fubftantial and forcible irruption. If a man entersa
lioufe by a door, which he finds open, or thro a hole which was
made there before, and fteals goods, or draws any thing out at a

door or window, which was open before, or enters a houfe by the
door in the day time, and lies there till night, and then {teals and
goes away without breaking any part of the houfe, he is not guilty
of burglary, But he would have been guilty, if he had opencda
window, picked a lock, or opened it with a key, lifted a latch,
or any way unloofed the faftening, which the owner had provided
and then entered, or baving entered by a door or window, which
he found open, or having lain in the houfe by the owner’s confent,
and then unlatches a doer, or opensa door or window to go out of
the houfe, or comes down the chimney, he is guilty of burglary.
To knock at a door and on its being opened to rufh in, or under
pretence of taking lodgings, te fall upon the landlord, and rob
him, or to procure a eonftable to gainadmitrance to fearch for any
thing, and then to bind the conftable and rob the houfe, have been
confidered burglaries, tlio there was no attoal breaking. If a fer-
vant opens and enters his mafter’s chamber with a criminal defign,

| or
v 4 Black, 226, 227, 1 Hawk. P, C. 1c2. x Hal. P.C. 552,
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or if any perfon ledging in a public houfe, opens and ‘enters ano-
ther's door with a criminal defign, or ifa fervant confpire witha
robber, and let him into a houfe by night, this is burglary inall.

The leaft entry with the whole orany part of the body, or with
an inftrument held in the hand is {officient. Thus to {tep over the
threthold—to put a hand or hook inte a window to draw out
goods, ora piltol to demand one’s money, or to turn the key of a
door, which is locked on the infide, or to difcharge a loaded gun
into a houfe, are burglarious entries. Where feveral perfons com-
bine together to commit a burglary and fome ftand in adjacent pla-
ces to watch, and the other break and enter, all are guilty, for the
a& of one in judgment oflaw 1s the at of all, The breaking may
as well be after the entry as before, forif a perfon getsinto a
houfe or thop without breaking, and then breaks to get out, he is

guilty of burglary.

4 = The intent muft be criminal. The common law definition
is with an intent to commit a felony. Of courfe, if the intent be
to commit murder, robbery, rape, mayhem, and the like, it will
conftitute burglary, as well as an intent to fteal : tho in common
[peech we annex to burglary, the idea of an intent to {teal only, and
] never heard of any profecutions for breaking a houfe with any
other intent. lfthe intent be to commit a trefpafs, as beating the
party, or difturbing the peace of his family, it is not burglary, but
atrefpals, or breach of the pecate. Where a perfon breaks into a
houfe with an intent to commit 2 crime, tho he does not perpe-
trate the crime intended, yet it is burglary.

III.  Forgery, by the ftatute, conlfilts in the following a&ls : to
torge, counterfeit, or alter any of the bills of credit, or fecurities of
this {tate, or any other of theUnited States of America, or any note,
orobligation, or other writing of any perfon or perions whatfo-
ever, to prevent equity and juftice; or to utter and put off any
fich forped, altered, or counterfeit bill or bills, fecurity or fecu-
rties, note or obligation, or other writing, knowing them to be
fich, or to counfel, advife, procure, or in any way aflift in the
borging, altering, counterfeiting, or figning any bill, fecurity,

hote, obligation, or other writiug, knowing them to be talfe ; or

o
3 Biack, Com. 227, 228. 1 Hawk. P. C. 1C§s
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to engrave any plate, or to make any inftrument to-be ufed fy
any of the purpofes aforefaid.

1V. Counterfeiting is thus defined by {tatute : to tam, or other.
wife connterfeit any of the coins of gold and flver currently paf.
fing in this flate, or to utter and put o any fuch counterfeit coins,
knowing them to be bafe, and counterfeit, or to make any inftru.
ment or inftruments, for the counterfeiting of any of the coins
aforefaid, or to be aiding or affifting therein, The words forgery
21l counterfciting, are clearly of the fame fignification. In ale.
gal fenfe, one is applicable to writings, and the other to money,
The flatute has defined thefe crimes with fuch precifion and accu-

racy, that any explanation is wholly vuneceflary. 1 fhall however
mention a few cafes that have been decided. A perfon was indid.

cd for aiding and affifting,in counterfeiting moncy. On a motion
in arreft, it was contended that the aiding and adlifting, relatcd
only to the making the inftruments and did not extend to the coun.
ti:rféiting; but the court determined, that the aiding and affift
ing extended to the counterfeiting, as well as making the inftr.-
ments. A periva oftered to a ravern-keeper, a counterfeit guinea
to pay his bill, and to receive his change, The tavern-keeper
difcovering the guinea to be counterfeit, refufed to change it, but
retained it, and procured the perfon to be profecuted. This was
held to be an uttering and pafling within the ftatute.

V. Tlorfe-ftealing is where one man felonioufly takes and car.
yies away another’s horfe or borfes, with an intent to f{teal thom.
‘This crime is diftingniflied {rom theft in general, for the purpofe
of preventing 1t, by infli{ting a feverer panifument ; becaufe the
oppertunities of committing it are greater, on account of the ex-
pofed {ituation -of fuch property, and the facility with which the
thieves make thewr cfcape, by means of the flectnefs of the flolen
horfes.

The punifiment of criminals convicted of the foregaing offences,
13, thar for the firlt offence, the offender fhall fuer imprifon-
ment 1 New-Gate prifen, being a public goal or work houfe, an
there be kept to hard labour, for a term not excceding three years,
| | al
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it the diferetion of the court before whom the conviGtion is had.
Ifa perfon has been convicted of either of thefe crimes, previonfly

tothe time of erecting New-Gate prifon, or afterwards,if any
perfon fhall be convicted a fecond time, of any of faid crimes, he
fall fuffer imprifenment in {aid prifon, and there be kept to hard
kbour, for a term not exceeding fix years, and on conviétion a
third time, the offender fhall {uffer imprifonment during lite.

If any perfon committing burglary, or robbery, fhall in the per-
petration of the crimes, be guilty of perfonal abufe or violence,
osfhall be {o armed with any dangerous armour or weapon, as

' fhall clearly indicate violent intentions, he fhall on conviftion
~ for the firlt oftence, be imprifoned and kept to hard labour during

lle, For thefe crimes, no punifhiment can be infli€®ed but that
provided by ftatute, which fuperiedes the common law.

VI. If any male perfon of the age of fixteen years,” or more fhall
wilfully, and feloniounfly burn, or attempt to burn by fetting o
fire, any dwelling houfe, barn, outhoufe, fhop, ftore, (hip, or other
veflel, and no prejudice, or hazard happen te the life of any per-
on thereby, he may at the difcretion of the fuperior court, on
convicticn thereof, be imprifoned in New-Gate prifon, and there
bekept to hard labor, not exceeding feven ycars, and on a fecond
sonviction for this oftence, the ottendcr may be there imprifoned,
and kept to hard labor, for any limited period, or during life, as
the circum{lauces of the cafe may require.

VII. It any perfon fhall with force, and arms, and a&ual vio-
lence, an aflanit make on the body of any female, with an intent
to commijt a rape, he fhall on conviction be imrprifoned, and kept
to labor in New-Gate prifon, during life, or fuch other period, as
the fuperior court fhall determine : By the common law, this of-
fence can only be punifhed as a high banded breach of the peace :
but a1s it actnally evidences all the bafenefs, and wickednefs of
heart, that the committing of a rapedoes, and asthe abufe to the
woman, and injury to her feelings muft be ncarly the fame, it feem-
ed neceflary in proportioning punifhment to crimes, that thisact
fouki be placed in adifferent grade, from breaches ofthe peace,

‘The
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T!‘:f' legiflature has thereforé with preat pl'Opl lP.h, dcﬁned the ci 1me

nd iaflicted uvpon it a pumﬂuneut that may be pl'Opmtloned tg
ity chorinity. -‘ e | .' . o

VIII. . Pchmy by thc common l'nv 15 defined to. be, whérela
mwml oath is adminiftered in fome Jl.ld.lClal proceedmg, to aper~
- ﬁm, who fwears w:lf'ully, abfolutely, aud falfely in-a matter mate.
-rial to the iflue, or point in qucﬂmn : the oath muft be aJnumf
tered in a couit of juftice, of by foms lmrfon havmo power to do

it, and upon a lawful océafion,

". . l . ' -‘ - . i ) """
[ ] .J ] . 1

a Swearing f":a]l"e]y in a denoﬁuon is m*"luded in this defeription,

but it the oath was unlawtully ﬂflmlm“cered the;e can be o pesji-
ry committed. 1t muit be wﬂﬁlllv, and knowmg]y done, with
d;..hbe;atmn, and ot on {"ur'plxze It muﬁ bhe ablolute and poﬁ. ’f

tive : therefore if a perfon fwears as he thinks, remembers or. hc-
Lieves, it will not be perjury. It is generallv faid that ltllll.lﬂ: be
#ilfe ; but ifa man fheuld happen to fweat to thé truth’ when hc '
did riot know 1 AT, hut intended to fwear to a hllfhaod, it. w:ll b., |
perjury : it muft be to fome point material to the queﬁmﬁ in ot
pute, or material to induce the tr lers to believe thc ﬁory of the
witnefs. It is immaterial whether the teﬁm—iony be. credlted ur
any perfon m_}ured by it. ) | | |

T

Subornatmn of perjury, is the procuriog mmthf'l to rake fach’
fulfe oath, as conftitutes perjury inthe principal. The punifhment

for thefe offences at common law, is fine, 1_mpr1{'0nment and per- -'
| petualdlldb lity to be'a w;tneﬂ.. | i ~

!

t The pumﬁlment for thef'e oﬁ'ences by ftatute, 1s a forfelturc
of twenty pound one half to-the public treafury, and the other -
half to the p..rrrv iujured, who fhall fue for and pr -ofecute the {'ame '
tneﬁ"cc't and ﬁ-m—menths lmprlfonment in New- Gate,,»and perpetualr '~
difability to_ tclhfv. If the oifender-is-unable to pay. the forfelture '
of twenty pounds, . he {fhail be fet in the pxllory for one. hom' n
the coum) town wnere the ofﬁ.me was committed or next adjom-

ing to the placce, and have botu NE ears nailed.. The p‘il‘tVIl]Jlll-

ed may pt‘oceed by a qoi tam profecution waml’t the offendn.r, on

thzs ['tatute ¢ '-*na] 1«:ewsfe a profécution in the name of the ﬂate'
ey Hawk. V. C. 171, & S:;tnt'zs, 190. ¢ Ibid 442, L

li"
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by an informing officer may be purfued, i1 whici cafe, the whol®
of the forfeiture goes to the treaﬁjry of the flate. <4 By fawute 2
qug} er who 1s gty of falfe affirmation or declaration, wien admi-
Jlered to him, inliea of the conmon outh, thall fuder the palns

&ﬂd l)’.?ll:lltlcs Of I)eljur}r'

Ix. ¢ If any perfon fhall effect the efcape of any prifouer
‘ ] ; ) ‘ v > o Yy :
onfined in New-Gate prifon, or attempt  the fame, or {hall give

av help, or afliftance therein, he fhall upon conviction Letore the

County, or Superior Court, be fentenced to nnprifonment n {aid pri-
- ) . ' ) .. r ' ! . ) » _
fm, fora term not exceeding {Ix years, and pay thie colt of prote

cutiol.

[ AS it would have been improper to have covfined femajes in

B cv-Gate, where they mult have been in the fame appartment with
b meles ; itis previded that when a female is convicted of a crime,

for which the punifbiment is imprifoniment in New-Gate, the il
| be confined with none but females i the common work-houte, in
8} thecounty where tried, and kept to fuch hard Iubor as mey he
fuirable under the direéion of the overfeer, or may be imprifoned
g inthe common goal in the county, and be kept to labor. according to

M tie direction of the court, before whom fhe is convidied, for the

g fame period as male offenders are lable to be confined in Xew -
b Gate for the fame crimes,

¢ When the time of imprifonment has expired, and 1t appears

ov the warrant of commitment, that the prifoner was to flind
¥ ommitted till the coft fould be naid, the overfeers of the prifon
' nayafign fuch perfon in fervice to any citizen of the United-States,

§ it he cannot pay, or {ecure the coft to their acceptance, for fuch

 tmeas they fhall judge neceflary to pay the coft, tuking reafim-
{

| dle ecurity for payment of the perfon to whom they fhal
| nske the aflignment.  If no fuitable perfon appear to tuke in ey
 eice fuch prifoner, they wmay direct the mafter of the prifen, 10
Hield him In fervice in the prifon, fuch time as they fhall Himit to
fav the coft, allowing him cultomary waoes for Tke fevvive, I
ey nrifoner be unable to labour, the ov erfrers Ay tasce the bl
frmm} they can for the colt, and order the malier to difchiarge

1
Statiites, Y97, e NI 940 Fibidgrg. g DDA 417
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him. If a prifoner efcapes, and is re-taken, and re-commiteed je
fhall pay all the expence, In the manner provided for the pay.
ment of coft, and the time between the efcape, and re-commjr.
ment, fhall not be confidered as part of the time for which he

was fentenced to unprifonmment.

CHAPTER SEVENTH
OF CRIMES AGAINST RELIGION.

CRIMES of this defeription are not punifhable by the civil arm, }
merely becaufe they are againft religion. Bold,and prefumption |
muft lie be, who would attempt to -vrell the thunder of heaven }
from the hand of God, and direét the bolts of vengeance where to |
tall.  The Supreme Deity 1s capable of maintaining the digity of :
his moral government, and avenging the violations of his holy Jaws,

His omnilcient mind eftimates every act by the ftandard of peifett §
truth, and his impartial juftice inflicts punifthments, that are acw- §
rately prgportioncd to the crimes,  But fhort fighted mortals can-
not fearch the heart, and punith according to the intent. They §

can only judge by overt acts, and punifh them as they refpett the
peace, and happinefs of civil fociety, This is the rule to eftimae §
all crimes againft civil law, and is the ftandard of all human pun-
iflunents. It ison :his ground only, that civil tribunals are au- §

“thorifed to punifh offences againﬂ rcligion.

The crimes againft religion are, I Blafphemy, 1. Atheif, . §
Polytheifin, 1V, Unitarianifa, V. Apoftacy, V1. Breach of Sabbati, §

Vi l. Profdne Swearing,

I. b Bla{'phem) by the Statute is where a perfon wilfully blaf §
- phemes the name of God, thic Father, Son, or Holy Gholft, cnher
by denying, curfing, orwpmachmg the tree God, or lis govern- 8
ment of the world. 7The punithments is whippisg not exceeqing i:f'.
torty {tripes, and fetting in the pillory one hour ; and the fupcrim' |
court wilich has coguizince of the o‘fcat.c niay at difcretion bma

the offender to his good behaviour, )

Blafphemy
5 Statutcs 67
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i Blafphemy at common law, is the denial of the Being and Pro-
Adence of God, contumelious reproaches againft Jefus Chrilt, pro-
fane fcofhng at the holy fcriptures, and expoﬁng them to contempt

and ridicule.  The crime is punifhable by fine and imprifonment,
ad other infamous corporal punifhment.

1. + Atheifm is defined by ftatute, to be where a perfon edu-
ated in, or having made profeflion of the chriftian religion, by

& riting, printing, teaching, or advifed fpeaking, denies the being

of 2 God,

B . 111 Polytheifin, is where a perfon educated in, and having pro=
fefled the chriltian religion, aflerts and maintains by writing, prin-
ting, teaching, or advifed ipeaking, that there are more Gods than
one.

1V. Unitarianifim, or denial of the Trinity, is where a chriftis
n by education, and profeffion, denies either by writing, printing,
| teaching or advifed fpeaking, thatany of the perfons in the Tris
nity are God.

)

V. Apoftacy is where a petfon educated upder the wings of
¥ chriftianity, and having profefled to believe it true, either by wri-
8 ting, printing, teaching, or advifed fpeaking, denies the chriftian
| rdigion to be true, or the holy fcriptures of the old and .new tefta*
R ment, to be of divine authority.

As a punifiment for the feur laft crimes, the ftatute enaéts,
f that on conviction for the firfk oftence, the offender fhall be inca.
§ peble to have or enjoy any oflices or employments, ecclefiaftical,
d civil or military, or any part in them, or profit by them; and the

| ofiices, places and employments, enjoyed by fuch offenders at the
time of their conviition, fhall be void, On a fecond conviltion,

ﬁldl perfon is difubled to fue, profecute, plead or maintain any a&is

020 information in law or equity, or to be guardian, e_xecu(or;,
| oradininiftrator, The profecution muft be within fix months after
the commiflion of thefe laft offences, and the law has that tendernc(s
 and indulgence for the errors of human reafon and the infirmities
of human natare, that it opens the door for repentance and refto-
fation, and provides that upon repouncing the e'rro‘neous OpE-

- It | hions
' 4 Black, Com. g9, £ Statures;, 67, :
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nions within twelve months after convi@ion in the court where
convicted, the perfon fhall from that time be difcharged from

* - & 3

all the difabilities incurred by the conviction. ;

Thefe are all the crimes refpetting religious opinions knownto
our law. Blafpliemy is fo indicative of un abandoned heart, and
injarions te the morals, that no one can queftion the propriety of
punifhing it.

The betng of a God 1s fo univerfully mmprefled on the homap
miund, that it feems unnecefliry to guard againft a denial of it by
human Jaws, Atheifin is too cold and comtortlels; to bea fubjec
of popular belief. |

Polytheifm the it has been believed by the moft polifhed,as well
as the moft favage nations, has no chance of a revival where the
unity of a god has been promulgated. The elegant fitions of the
Grecianand Roman mythology, vanifhed like the bafelefs fabric of
a vifion, before the light of rational philofophy, and true religion,
We muft acknowledge that the multitude and fubordination of the
pagan gods furmfh a fvitem of poetical machinery, much more
beautiful and magnificent than the chriftian theology. They feem

to be a kind of poetical divinities, created by the bards of ancient
times, to ornantent and embellifh poetical defcription, and one cun
hardly think they were ever the object of popular belrefand ferions
adoration. The rapes of Japiter and the amours of Venus, feem
to render them very improper deities, for religious devotion.  The
charadter of God inthe chinftian {yitem, is too fublune and gloron
to be exhibited inverfe, and his conduét in the rovernment of hu:
man affairs does not admit him to be introduced into the machincry
of a poem, in fuch manner as will give fcope to the fictions of
fancy, and the embellithments of the imagination. The bold and
vigorous gemus of Milton, flags in fuch an attempt. T his del:
cription of the battle of the angels in heaven, the wild fiction of

their inventing cannon, and throwing mountains at each other,while

the Supreme eity from hisimmortal throne beholds the wild aftray,

is fo inconiiltent with the nature and character of {piritual eflences

“that we are Dighly difgefted with the fcene, tho painted in the

moft plowing colours, and can only confider it as a fublime bur

defyue upon the king of heaven, No event which the hum:ll;l race
. ave

'q
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kave witnefled, is more folemn and awful, than the paffion of our
Saviour. Vida, an eminent Italian poet, has painted itin the moft
brilliant colouring, and decorated it with the richefl poetcal fiéti-
ons, yet the f{cene 1s far lefs wnterefling and magnificent, in this
poem, than in the plain and unadorned narrations of the evange-
hical hiftorians,  But when Homer exhibits the Grecian mytholo-
ay In action, when the gods affemble in council, when Jupiter
thunders from Olymnpus, and Apollo, Neptune, Mars, and Venus,
mingle 1n the combat round the walls of Troy : we are charmed
with the elegance of the ﬁiﬁons, the richnefs of the defcriptions,
the {plendor of the feenery, the variety of the action, and the conp.-
fillency of the conduct of tlefe maginary beinigs, with the charac-
ter aferibed to them.  But tho polytheiiin, farnifhes the beft a.
chuery tor poetry, there is no danger that it will root out the he-

defof the uniry of God, and revive aund fourifh on the ruins of
chriftianity,

To prohibit the open, public, and explicit denial of thez popular
religion of a country, is a neceflary meufure to preferve the tratqui-
lity of a government.  Of this no perfon n a chriftian country
can complain, for admitting him to be an wfidel, he matt ackuowi-
edge, that no benefic can be derived fron the febverfion of a relj-
gion which enforces the beft {vitem of morality, and inculcates the
divine doctrine of doing juftly, foving wiercy, and walking humbly
withGod, In this view of the fubject, we cannot futliciently repro-
vate the bafenefs of Thomas Paine, in his attack on chriftianity,
by publithing his Age of Reafon. While experiencing ina priton,
the {ruits of his. vifionary theories of government, he undertakes to
ditard the world by his religious opmions. Iie has the e o
and cf}'r{mtet'}f,ro addre(s to the ritizens of the United Sturcs of
America, a palery performance, which s intended to tha'se thojs
faith in the religion of their futhers s o relision, wiilc, while it i
culcates the pracuce of moral virtue, conirivutes to Imooth tie
thorny road of this hite, by spening the profpedt of a future ayl
better : a:yd all this he does 1ot to male thew Lhappicr, or o in-
troduce a better rebipion, butto imbitter their days by the Cicer-
lefS and drcary visions of unhelier Mg ]angmlge cail deferibe tle
wickedicss of the man, wio wul uitewpt to fubvers a religion,
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which is a fource of comfort and confolation to its votaries, merely
for the purpolfe of eradicating all fentiments of religion.t

While the public denial of chriftianity is prohibited, particular
articles of creeds, and mere doctrines of fpeculation, excepting the
doétrine of the Trinity, are left open for free and candid difeuffion,
‘The crime of herefy is unknown. Diret and explicit denial, can

only be comprchended by the ftatute, Confequences can never be
drawn, and twifted by implication from the converfation, or wri.
tings of a perfon, into a breach of the law, It extends only to
thofe who have been educated in or made proleflion of chriftianity,
God’s ancient covenant people, the Jews, who have been {o lonp
abufed and infulted by chriftians, the Mahometan, who prays fiv
- times a day, the Bramin who belicves in tranfinigration, and the
Tartar who proftrates hunfelf before the Grand Lama, may all
teach the dodtrines and practice the ceremonies of tlicir religion,

without being expofed to any penalty,

It is with the higheft pleafure, that we compare our laws with
other nations in this refpect. Tho our anceftors on flying from
the hand of perfecution, inte this afylum of liberty, were anxious
to preferve a uniformity of religious opinion, and public werfhip,
yet they never attempted to effect their defign by {everc laws and
fanouinary punifhment. Profecution never fcafted her eyes upon
wretched victims, tied to the ftake or {tretched on the rack. The
fevereft laws againft heretics, extended no further, than to fend
away fuch as came inio the couutry, and to inflilt a penalty on
thofe who harboured or brought them into the government, At
an carly period our laws began to exempt felt after fect, from any

and then by degrees, extended to all the full bleflings of
toleration

‘e

renalt}r,

+ In the title page the work is faid to be written by Thomas P-ine,
fecretary far foreipn affairs to Congrefs in the American war. The troth
is, that duiine fome period of the American war, Congrels appointed 2
committec for foreign aflzirs, to which Paine was fecretary, but had ne
power, and performed no dutv, but that of a cleik to the committee ; withe
ont any portion of the avthority, wfterwards annexcd to the office of fecre-
tary for foreign affairs. From the poft of fecrctary to tlic committee for
foreipn afluirs, e was difmilled for afcandalous breach of troft.  What mr-f}
we think of a m:n, whois capable of fuch a pititu) artifice to gratify bis

vanity, and render hinufelf impoitant,




OF CRIMES AGAINST RELIGION. 325

toleration.  While the civil arm was cautious in punifhing the
religious opinions of the people, no power of afecular nature wag
delegated to the church for that ])lil‘llofE. They could only inflict
the fentence of excommunication, which fecluded a perfon for nui-
conduct, from the communion of a religious congregation, but fub.
jetted him to no civil inconvenience whatever.

V1. 7 Breach of Sabbath confifts in a varilety of alts, which
are punifhable by ftatute, Non attendance on divine worfhip in

{ome lawful congregation, fubjects a perfon to a fine of three {hil-
jings : but this law has grown obfolere,

No perfon may keep open his fhop, ftore, ware-houfe, or
work-boufe, or do any manner of fecular bufinefs, (works of necef-
ity and mercy excepted,) nor be prefent at any concert of mufic,
dancing, or any public diverfion, or fhow, or entertainment, nor
ufe any game, {port, play, or recreation, on any part of the Lord’s
lay, upon a penalty not exceeding twenty, nor lefs than ten fhil-
lings., No traveller, drover, waggoner, or teamfter, or their fer-
vants, may travel on that day, (except for neceflity or charity,)
cnder the fame penalty., Companies may not mect in the ftreets,
or elf'cwl}gre, nor any perfons go from home, unlefs to attend public
worfhip or fome work of neceflity and mercy, upon the penalty of

five flullings.

No tavern-keeper may entertain, or fuffer any of the inhabitants
of the town, or others, not ftrangers or lodgers, to be in their
boufes or dependencies, drinking or idly fpending their time, on
atarday night after fun-fet, on Sunday, or the evening follow-
g, on penalty of five fhillings, and every perfon fo {pending his
tine to forfeit the fame fum. Informations muft be made with-
@ a month, No warning or notification of any fecular bufinefs
mzy be fixed on a door of any mceting-houfe to remain there on
any day of public worfhip, upon penalty of five fhillings, to be
paid by the perfon putting it up, and grandjurors, conftables and
tything-men are direted to pull them down. No veflelmay un-
neceflarily depart from any harbour, port, creek or river, nor

pils by any town, where public worfhip is maintained, nor weigl
. anchor
/ Statutes, 213, 214.
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anchor within two miles, unlefs to get nearer thereto, on the
Lord’s day, at any time between the morning light, and the fir.
ting fun, upon penalty of thirty fhillings to be paid by the mafler
Any perfon behaving rudely or indecently within the houfe, where
any congregation arc met for pubhc worfhip, nuy be fined not
more than forty, nor lels than five fhillings. The fervice of 3
civil procefs on the Lord’s day is veid, and the officer incurs g
penalty of ten fhullings.

All fines impofed for a breach of this act, on minors, fhall b
paid by their parents, guardians, or malters, if any be, otherwif
fuch minors are to be dilpofed of in fervice to anfwer the fame,
and upon refufal aud veglect to pay fuch hine and colt, the offen.
der may be committed, unlefs hre be a minor, i which cafe exccy.
tion for the fine and coft, fhall iflue againit his parent, guardian, or
mafter, at the end of a month, after conviction. No appeal is al.
Jowed upon a conviction of any oftence i this (atute,

The ftatute law to prevent the dilturbances of public worfhip,
has pr -ovided, that if any perfon or perfons, cithicr on the Lond's
day, or any otlier d'lj) fhall wilfully interrupt, or difturb anyal:
fembly of people, met for the public worfhip of God, v:ithin the
place of their aflembling, or out of it, each perion o offending,
fhall pay a fine not exceeding ten pounds, nor lefs than twenty
fhillings : and that in caf the oftender is a minor, the fine is to
be coile¢ted asaforefaid, and it not, then on neggect ov refuful; e
may be conumitted.

There feems to be an ipaccuracy in this {tatute. After the
ahove direftion refpecting the payment of fines, there is a claule,
that where there is a conviction for any profanation of the Lord's
day, or any diiturbance of public worfhip, 1f the offender nt,b]eu.
or refufe to pay the fine, or prefent cftate, that he may be whip-
ped not exceeding twenty ﬂrlreq hv order of the conrt before
whom he was couvicted, The firit pmmrmph direcrs on 116”|L€E
to pay, that the offender be commiited, in cafe of all fines impo-
{ed for a breach of this law, und the Ioft divects, that by fuch caes

A:
i€
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he be whlpped Thefe paragraphs being contradx&ory, the courts
mult determme which - 1s void, L L

Ttis dlre&ed by‘ (tatute, that where children or fervants are'un-
derthe age of fourteen, on conw&lon of profanation, dr dlﬁurbance,
they fhall .be correted by their gnardians, parents, or mafters,
in prefence of fome oflicer, if the authority fo appoint, and in no
other way, and if they negleét, or refufe to corre®,-they ‘thall
~incur & penalty of three fhillings. . S

VII. m The fwearing raflily, vainly, or pl ofanely, by’ the holy |
same of (Jod or any other oath, or the linful and wicked curfing
any perfon, fubjeéts the offender for every oftence, to a fine of
'l'i\: fhillings, and if he be unable_or refufe to pay, he fhall be fet. in
the ﬂocks, not excecding three hours, nor lefs than one, for one
offence, and pay coft of profecution. ' ‘

CHAPTER E1cuTa,
OF CRIME S AGAINS T CHASTITY AND PUBLIC DECENCY

THI‘..S}' crimes are, I, Adulterv I1. Inreﬂ IL Poly gamy
IV, Fornication. V. L'{CI\'IOHS Carriage and Behaviour. ~YI.‘A
Man being found in a bed with dnoth-_,x s Wite, - And, VII, -Public.

Indecency.

f Adultcr) is the carnal connexion of a fhan WJth qnother'!
tp_xvlfe The. man may be ecither. malned or Imgle but ‘the wo-
man mu& be marned “for the eflence of the crime, is the adultera-l
tion of the oﬂ“eprwé), the ﬁmnou‘neis of the iflue. If a mar ned
man has carnal Lnowlcdfre of a ﬁngle woman, it is® }"fét qdultel ¥
hut form(...ttmn. “This dthu&wn is tounded ; in natme The com-:
mon opinion of mankmd dedares, £h..u: It 1s a very. different and
much more hemous crnne for o woumn tmt i$ mamed to have
criming} convel ianon wu;h a hng_,le man,, than for g married man
with a {ingle woman. A mary ied woman tlml. fubmits to the emn-
braces of dny man_but.her hafband, does.by that act, tllenate her

--||'-+

alie&wns deplave her fentm ents, ard e :pofe lum to the gre'ltcﬂ:.
S ,, SRR of
m"itatutes, 340- ~ | .
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of all misfortunes, an uncertainty with refpect to his offspring,
or to fupport the children ofanother. But it is poflible, tho hardl
probable, thata married man ntay be concerned in an intrigue

with a girl, without nnpairing his conjugal affeétion, and at any
rate he does not fubjet his wife, to maintain the children of ane.

ther, nor does that a&t produce fuch total depravity of moral ch.
vater 1n a man, as in a woman : for when a female once breaks
over the bounds of decency and virtue, and becomes abandoned,
fhe is capable of going all lengths in iniquity : but theic are fre.
quent inftances of nen, who difregard the principles of chaftity,
but in other refpeéts condult with propricty.

It muft however be pranted, that it is a crime of a nuch blackes
hature for a mayried than a fingle man, to commit fornication,
For he not orly does an injury to his wife, but brings difarace upon
his family. It would therefore be proper, that a married man
fhould be punifhed with greater feverity for committing fornica:
tion, than a fingle man : but with lefs feverity than in the cafe
of adultery ; for this would be proportioning the punifliment to
the crime, according to its influence on fociety, which is the only
ftandard of human punifhments.

» The punifiment for adultery is difcretionary whipping,
brandingin the forehead with the letter A, and wearing a halter
about the neck, on the out fide of the garments {o as to be vifible,
On being found without the halter, on information aud proof
made before an afliftant or juftice of the peace, he may order then
to be whipped not exceeding thirty ftripes.

o If a man and woman, who have been divorced thall again co-

habit together as man and wife, they fhall be punifhed as adulterers.

¢ It has been determined, that the fattof 2 man and woman be-
ing found in bed together, naked, is fuch prefumptive proof of
the commiffion of the crime of adultery, as will juftify a convicti
on, tho the fame cvidence would have convidted the man of the
oftence of being found in bed with another’s wife, if he had beer

profecuted for that offence:

M. Incelt
5 atatuss’ 8 o tbidoxgr. p Kirb, 95,
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1. TIncelt is the marriage or carnal copulation between rela.
tions within certain degrees of confanguinity and affinity, prohibi-
ted by ftatate, This prohibition is extended to all degrees in the
afcending and defcending line, and to the third degree in the co!-

lateral line. Formerly theiaw prohibited a man to marry his
wife’s fifter, but that law has lately been repealed. The punifh-
ment 1s, that the oifenders fhall be et ou the gallows for the {pace
of one hour, with a rope ronund their necks, and the other end over
the gallows.  On the way from thence to the common goal, they
thall be feverely whipped, not exceeding forty ftripes; they fhall
forever wear the capital letter I, two 1ches long, and of propor-
tionable bignefs, cut out of cloth, of a contrary colour to theiy
ciothes, and fewed upon the upper garments, on the out fide of the
arin, or on theback inopen view, If they are found without fuch
letter worn as aforefaid, they muy by warrant from an afiftant or
jullice of the peace, be apprehended and erdered to be publicly
whipped, not exceeding fifteenitripes, and {o as often as they are
gitlty.  The idue of fuch marriage or carnal copulation, is dif-
abled from inheriting or taking any ecltate, being generally na-
med in a deed or will) by the father or mother, and the marriage
isdeclared to be void. If the parties fhall afterwards converfe to-
gether as man and wife, or dw. 1l tozether in the fume houfe, the;

fhall be puniﬂle:‘; as adulterers,  The fiperior conrt may affign to
the woman {o {eparated, fuch reafonable part of her late hufb-
and's eftate, as in their difcretion the circumitances of it will ads

it, not exceeding one third. _

I, ¢ Polygawmy 1s where a married perfon marries another,
the former or other bufband or wife being living : or where {uch
perfons continue to live together when thus married. ‘The pun-
ifhient is the {ame as in cafes of adulterv, and the marr'iage'%o'id.
If either party at time of marriage, be ignorant that the other is

marricd, and feparate inmediately on difcovering it, that party

will not be guilty of any crime : but a continuance to live together
efter knowing the fadt, wiilbe criminal. The offenders are to be

tried 1o the county where apprehended.

dils ftatate does not extend to thofe yperfons, whofe hufband or

U u wiie
g Siatutesy 117,
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wife fhall be continually beyond the feas, by the fpace of feyy
years together, or whofe hufband or wife fhall abfent him, or k.
felf, the one from the other, for that tnne, the one of them g
knowing the other to be living within that time, Nor fhall it ex,
tend to perfons whofe hufband or wife have g gone to fea in any fhiy
or veflel, bound from one port to another, whene the paflage is uft.
ally madein three months time, and fuch fhip or veflel fhall not be
heard ofin three years, or be heard of under fuch c1rcumﬂancea
as may rather confirm the opimnton, that the whole company are loft,
In fuch cafes the matter bemng ]dldlefOlC the {uperior court, the
parties may be eftcemed and declared {ingle and unmarried, and
upon fuch declaration thereof, and liberty obtained from the {uperi.
or court, fuch parties may marry again., This {tatute does net
extend to perfons legally divorced, or whofe firft marriage was
within the age of confent, which is fourteen for a man and twelve
for a woman,

IV. ,Fornication is the carnal copulation of a man and fingle
woman. The punifhment is a fine of thirty-three fhillings to the

county treafury, or corporal punifhment not exceeding ten ftripes,
but corporal punifiment is never nflicted.

V. rLafcivious carriage and behaviour is a crime of very uncertain
defeription,  The (tatute enacts, that for, the preventing of lafcivious }
carriage and behaviour againft, and for ‘the punifhment of which,
(in regard of the variety of the circum{tances, particular and exprefs
laws cannot be calily made and fuited) the county courts fha'l be

impowered, and directed to procced againlt and punifh fuch per-
fons, as fhall be guilty of lafcivious carriage, and behaviour, either
by impofing a fine on them, or by committing them to the houfe of
correction, or by inflicting corpoaral punifhment on them, according
to the nature and aggravation of the offence, and the difcretion of
-the court : that fuch feafonable and exemplary punifhment may

be inflicted upon oftenders of that kind, that others may hear
and fear.

The general terms, and the uncertain fignification of the words
of this {tatute are fucli, that it is no wonder that judges and lawyers
have always been puzzled about the mcaning of it.  Indeed no con-

filtent
r Statutes, 82. S Itid. 124,
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fitent conftrution has ever been put upon it, Perfons have been
punifhed as violators of this act, for pafling thro a town with their
nudities cxpofed. This manifeftly was public indecency, an offence
at common law. Perfons have been punifhed on tins f{tatute for
attempting to commit rapes, and expofing their nudiries. This was

clearly a high-handed breach of the peace at common law. As the
ftatute gives courts power to inflict very fevere punifhments on this

crine, 1t is neceflary to know the adts which come within the de.
@ icription ofit.  For the purpofe of eftablifhing a rational conftruc.
/ tion, we muft confider the ftate of focicty, and manners, and the
f fentiments of the people at the time the law was paft, the pro-
bable object they had in contemplation, the true import of the word
lafcivious, and whether the lepiflature did not intend to punifh a
crime, not punifhable by any laws then in being.

Thisat was pafled in the earliclt period of the government., The
firlt fettlers of this country, moft unqueftionably brought with them
much of the {pirit of puritanifin. The gloominefs of their manners
was heightened by the fingular opinions they entertained refpect-
ing focial pleafure. They confidered the joys of love, to be in a great
meajure nconfiftent with the grace of God ; they reprobated the car-
nal appetites of men, and many entertained the whimfical idea, that
the hufband fhould not indulge in the conjugal aét in the arms of
his wife, with any other vicw than that of procreation. The fin-
gularity of thefe fentiments, were firft difplayed ar New-Haven,

| inthe punifiment of young perfons of both fexes, for the crime of
| filthy dalliance in fome of their innocent frolics and and amufements,
{ which gave birth to the fition of the blue laws, refpect:ng which,
fomany langhable ftories’ have been told, and which is unqueftion-
| ably the proto-type of the a@ ref] pecting lafcivious carriuge and be-
| haviour. W hen people entertained fuch whimfical ideas, refpect-
ing the impurity of the fexual paflion, it is not ftrange that they
| fhould attempt to reftrain the intercourfe of the fexes, by f{evere
ws, and to eftablifh the greateft purity of manuers, They
tould not have it for their objeé to punifh crimes already punifhable
bylaw. It was evident that the crimes of adultery and fornica-
' ten did not coniprehend every act in the intercourfe of the fexes,
- which was repugnant to virtue and mnocence : that between thefe,

aud
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and that connexion of the fexes which is con{iftent with chaftity,
decency, and delicacy, there are many ads which are impropes
and vicious. It was purfuant to the fpirit of the times, to attempt
toreftrain them; but as they are fo various that they cauld notbe
defcribed in detail, they were all comprehended under the defcrip-
tion of lafcivious carriage and behaviour : and tho the legiflature
intended to introduce an aufterity of manners and referve, in foci-
al intercourfe, which wocld have thrown a gloom over life and
excluded the moft innocent amufements, yet by a liberal con

{iraltion of their law, it may now be direfted to reftrain that li
centious familiarity between the {exes, which 1s repugnant to de.

cency and virtue,  Lafcivious, has ap appropriate meaning, and
fignifies the exercife of luftful paflions, or unchafle and wanton de.
{ires, between the fexes ; and when applied to carriage and beha-
viour, thefe words {ignify tlie alls which evidence the exercife of
thofe feelings.

javing premif:d thefe general obfervations, I (hall hazard ade.
finition of this crime, whichi I think is a fair, raticnal and coufifl:
ent conftruction of the ftatute, Lafcivious carriage and behaviour,
may be defined to be thofe wanton adts between perfons of ditteren;
{exes, which do not amount to carnal copulation, which are incon-
{iftent with that decent intercourfe of the fexes, that1s warranted
by virtue aud innccence, and which are repugnant to the fent-
ments of delicacy and chaflity, Thefe adts are unaccompanied
with force and violence ; for if they are committed with force,
they would be breaches of the peace, punifhable at common law.
Yafcivious carriage cannot bethie fume as public indecency, for that
docs not neceflurily import lafcivioufnefs, but may be committed
without exciting lafcivious ideus, and is punifhable ausan offence at
common law. It isacrime created by {tatute, is unknown to the
common law, has relation only to theintercourfe of the fexes,and
is intended to reftrain a wanton indulgeunce of the pafhon of fex.
It would be hardly confiftent with delicacy, to illuflrate rhefe ob-
fervations by detailing thofe aCtions, which conie’ within the de-
fcription of this crime. The imagination of every perfon will
fuggeft a thoufand indecent fomiliarities, which are the objelts of

| this
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l s ftatute, which ought to be reftrained, and deferve to be pun-
B ifed |
B Thecourt have a difcretionary power to punifli by fine, commit-
“ ting to the houfe of correttion, and whipping—This {tatute needs
correction.  Itis improper and dangerous to give to courts fuch
B latitnde of conltrudtion, with refpeét to the aéts which are crimi-
nal,and then to veft them with fuch boundlefs difcretion in inflict-
ing the punifhment. It breaks that gradation of crimes, which
f ought to be regarded, and admits a difproportion of punifhments,
o crimes, which is incompatible wih the principles of juftice.
] have knowna man on a profccution by virtue of this law, fined
fl thirty pounds, for a connetion with a woman, lefs criminal than
B (ovnication, who if he bad committed fornication, and had been

.onvicted, would not bave been fined but thirty three fhillings,

VI. ¢ The offence of a man’s being found in bed with an-
other’s wife, fubjects them both to be whipped, not excecding
thirty flripes ; but if one party was furprifed, and did not confent,
that fhall excufe the punifhment. It {eemns unneceflary to have
pafled this law ; for the proof of the fa¢t, that a man wasin bed
with another’s wife, muft be fufficient to convié ti.em of aduliery,

or 1t ought not to convict them of any crime,

VII, # Public Indecency is a crime at common law ; as where
findry perfors from a balcony difplayed their nudities, to a large
concourfe of people : and wlere a man went through a town
with his nudities expofed to view. Sois any grofs lewduefs, .a
crime at conuncn law, as the keeping or trequenting a bawdy-
houle, They are punifhable by fine and imprifonment,

Stich are the laws which have been framed to preferve the inefti-
mzoie virtue of chaftity ; but fuch is the ﬂrong and perpetual
temptation to the commiflion of crimes, againft chaftity, and fo
ce:p is the veil of fecrecy, which the modefty of the moft profli-

gate, throws round thefe tranfactions, that it is impeflible to reltrain
‘tiem Ly the terror of penal laws, Purity of manners mufl de-
pend upon principles inftilled into the minds of youth by education,

and all parents are under the ftrongeft obligations, to imprefs on
the
¢ Statutes, 137 o Blacks Com. 64,
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the minds of their female children, thefe all-important truths ; thye
chaltity is the peculiar ornament of the fex, that innocence gives
the brightelt luftre to their charms ; that their connection wity
the other fex, ought to be marked with the utmoft delicacy in thejy
converfation, and decency in their deportment : and that they
fhould forever be on their gaard againt that indecorous familia.
rity, which leads by flow but fure {teps, to irrctrievable difprace
and ruin,

Cuarrcr Ninrw.

OF THEFT, RECEIVING STOLEN GOODS, AND THEFT.
BOTE.

7o
1. I BEFT is the taking and carrving away the perfonl
goods uf another, with an intent te fleal,

2

1. » Theremuft be a taking without the knowledge, and con.
(eat of the owner, If there be an actual delivery of the goads, and
the poﬁi’fﬁon 18 acquirt-d lawiully, no lubfequent act can render
it fteading, y If a carrier fhonld open a pack of gonds, and tane

away partof it, or 1if Le carry it to the place appointed, and then

atterwards take it away, heis puilty of theft ; but the mere not

delivering, would only make bim gutlty of a breach of truft. I

goods are delivered to amanto keep. and he run away with them, |
it is not theft ; for the orizginal potleflion was lawful.  z 1f a man |
e pofit properiy o the hzids of a pawn-broker, or entruit 1t with
any other perﬁm,aml then take it away with an intent to charge |
the bailee, with the value of it, 1t 15 tielt,

» There muft be a carrying away. A bare removal of the
goads is fuflicient, @ If a man beleading a horfe out of another’s
paflure, and be apprchended in the fadt ; if a guelt frealing goods
out of an inn, has removed them from his chamber down tairs ; or
if a thiet intending to teal platc, take it out of a cheft and lay it on

the floor, and is furprifed before he can go away with 1t, 1 thefe

cales it 1s theft.

The

«v 4 Black., Com. 229 X I Hal. P, C. 504« ¥ 3 Inft, I27: & Foft, 123
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