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:'\[OST of the papers contained in this volume wore printed ill 

a previous collection, which was prepared by my father in 183;), 

and which has been long out of print. 

III the present edition :1 different arrangement has been adopt

ed, and some ne,," pieces have been added. The original Dedi

cation by my father, to the IHonorable Josiah Quincy, has be ell 

preserved. 
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TO 
• 

T II E II 0 N 0 lL\ n L E 

.JOSIAH QUINCY, L.L. D., • 

" 
~t~ 

\'J:I,SIDJ;"T 01:' ILUtYARIl LXIYEltSlTY, 

:-)11:, 

In (letlicating this volume to YOII, I may, not unnaturally, be 
thought to in(ll1lge a wish in some sort to discharge the debt. of grati
tlHlc, which J owe to the institution, OYCI' "'hich yon prcsit1c, for the 
many fn\·o1'5 bestowed llpon me. 11l1t, gratifying It,; suell an expl'cs
:-;ion of l'c\·crcnt regard for our l"la1'cnt Uni\-el'sity wouI(l at all time:, 
he to me, I confc.~:", th~lt I scck on the prescnt occasion rathcr to olfel' 
it as :t testimony of my deep sensc of the worth of your pcrsonal 
eharacteI'. Few men IIaye acquired so ,illst a lli:-;tinclion for Ulll'pOt
ted integrity, fcarle:3s jl1:3tiee, cOllsistcnt principles, hi;~h taIc!lts, and 

cx.tensin~ literature. Still fewer possess the ml'rit of haying justified 

the public conlltlencc uy the singleness of heart :md PUl'po::c, \Yith 
which they have dcyotcd thelll~cl\"c:3 to thc be:,t intcrests of society. 
In every station, to which you haye been enllctl by the free suffhlgC': 
(.f the people, you have (liscliaJ'gcd its dllties with the most exemplary 
ability, 1idelity, and con~L:icntiou5ne5~. In your pl'c,"ent exalted 
station, to which YOll WCl'C illvitcll by the eOll1lJincd Yoi(!o of the 

guardians of the "Gnivel':3ity, uncleI' the most flattcl'illt; dl'l'ulll:-:tanecs. 
every act of your lite has conduced to establish tho importance aIHI 
wisdom of thc choice. ::'IIay you long Cl)ntillllc to \Vcar its honor.:' 
with unsullied dignity. In the language of yOlll' own f:lYOI'itc Poet. 

I may say, Curet Patrznn ... tllas virtlltesin (NUII/. ller titulo,;; 
'mernOl'esqZle fastos (eternet. 

I ltayc the hOllor to remain, 1110St truly, 
Your ouligell fricnu, 

CAlmnIDGE, l'Inssa('hu5ctts, Octohcr, 1835. 
a'" 
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~USC]~LLAKEOUS ,YnrrINGS· 

- -- .. - - - - - . -

A VTORIOGRAPIIY. 

~lY DL\lt 80x: 

I have ol'ten resolved io write down for your u:--e a hril'f 
memoir of my life; and having lcisuw at thi::. time, I have de
tCl"Inilled not to omit it any longer. You are too young now 
to think mueh abont it; but if yon should live, and grow up 
to manhood, as I pray God yon may, I am sure that it can
not fail to be of interpst to you. I shall wTih', too, Yl'ry 
frankly and freely, and in a manller which would not be ju:o;ti
fiable, i r this were de:-;igncd for the public, or even for the eyl's 
of a friend. Rut between a parent. and child all forms may 
be (h'oppcd, and we may \vrite- as we feel; alld if here and 
there a spice of personal vanity should appear, it would be 
but as the small talk of the fire~ide, where mutual confidence 
allows u:, to thillk alond, and tell our hone;;t thoughts as they , 
arisc. Perhaps, when I am in my grase you wm take com
fort in the:~e little details, and say \'lith the poet, Forsan et 
Jucc oTim ?ilcminissc jif-L·abil. 

I was born at Marblehead, in the county of Essex, on the 
18th of September, 1779. 1\1y father's name was Elisha Story; 
my mother's IVlehitahlc Pedrick. IHy father wa::; a natiYl' 
of Boston, and born in 17-1:3. He wa~ the SOil of \Yiiliam 

1 

• 

.~. 

• 
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l\[ISCET, TJ:\~ EO US WIlITIXG S. 

Story of that p1:1('(" who held, llwli('Yl\ th(· ollice of' Itegi;o;tt'ar 
in l11l' COlll't of' .Admiralty at tile beginllillg or the ReYl)lntion. 

L. c 

My gr:llldrathl'1' W[tf;, ill fuet, a~Vllig, but holding otIice 
ullder llw Dl'it i:,h gOVCrllIlH'nt, he wai-; subj(~cted to the com
ll10n odinll1 or the tinH·;';. Hi~ honse was assailed by the 
mob, alld cOllsiderably injured. l\Iy fath('r was ft sturdy 
'''Vllig, and took a very (~arly and active part in all the revolu
tionary movemcnt::;. IlL' was OIH' of the llluian;-; who helped 
to d(~:;troy the tea in i he famous .I3o:;Lon exploit. He dill not 
rc{'civl' :l public cdnc':lLion, owing, I bclic\"e, to his rather's 
"cry rigid f('ligions opinion:;, whieh wonld not snlfer him to 
go to Han"ard College, lest hc should there imbibe tho:"c here
tical tellet:;, whieh, in thc form of Arminiani:;m, were then 
~uppo:;;cd to haunt tlJO:;c vcnerable :3hadcs. He, howc\"er, was 
cdueatcd in the Pnblic Latin t;ehool in Boston, then ulJdcr the 
government of the celebrated master Lovell. After receiving 
the u:mal classical in:-;trnetion there, he stuJ.ied mcJ.icine with 
a. "cry l'mincnt phy:,ician, Dr. Spmgne of BO::;toll. He mar
ried, for hi:, Iir:-;t wife, nIls:; Ruth Ruddock, daughter of John 
Ruddock, E:-iq., a man who had accumulated a considerable 
property in the ship-building business in Boston. She died 
in the yem 1777, leaving seven ehildren. In the autumn of 
177", my father married lUiss Pedrick, whom you know as 
your grandmother stillli\'ing, and by her had eleven children, 
of whom I am the elde::;t. Your grandmother'S father was 
an opulent merchant of l\IarLlcheaJ., and, indeed, for that 
day, a ,"ery opulent merchant. He illelined, as many men of 
property did, to the Tory side, but never took any step except 
in fann- of hLs countrymen. A consioerable portion of his 
property being in shipping, was lost by rotting at the wharves 
during the war. Hc died in the year after I was born; and 
finding that like himself I was ldt-handed, he was extremely 
anxious to give me a proof of his regard by prcsenting me 
with a small messuage; but my mother, with great good 
sense, for the purpose of a\"Oiding all family disagreements, 
dedined the oIler; and tlll1S I was probably saved from the 
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rni~chicvous notion, that T had property ill my OW11 right, a 

notioll with \yhich ~cr\"ant:" are npt to fill young 1l1imb to 

their positive injnry. 
My father, f:oon <tfter the comm.:'I1(,(-l11r111- of illC RC"olntion, 

('ntered the army as a surgeon, and continued in it until the 

elmw of tht' year J 777, wht'll he retired, being di::;gTls1t'd with 

the managl'llwnt or rath(~r mismanagement of the HH'dieal 

dl'lHlrtmellt. I am told that th(~reis still .. l'xtant a C01'1"(':,pond
ellce with the hl'ad of that department on the snbjc,et, :-:ome

\"hat excited, but T h:we never s('('n it. II(~ was with (kncral 

\Va~hillgh.Hl during the campaign of 1777 ill the .Ter:,eys; 

and I remember to have heard him speak, jn my early youth, 

with great e11thu:::iasm 011 the sllbjed. To the "ery dose of 

hi::; life he entertained the highest admiration of General 

\Vashillgton, and of Johll Adams, thongh ill the polit ieal 

controo;;ersies between the latter and Mr. Jeflersoll he took 

side with Mr. Jefli.~rson. He was, jn a jnst sense, a di:-:ciple 

of the school of \.Va;,;hingi:on, a lover of the Union, and ele

votedly attached to a republican government. In the party 

divisions of the timcs succeeding \'Va:=;hillgton'~ admini::;tra

tion, he ,vas a Ycry decided Republican, and continned so to 

his death. Bnt his natural moderation of character, combined 

as it was with great firmness and amenity, sawd him from 

those extravagancies which but too often disgrace the history 

of parties. 
And now that I am upon the snbject of my father, I mnst 

indulge myself in a few remarks npon his character and prr

son. He was 110t so tall as I am, and rather of a stroll gel' 

--and fuller build. He mUSL have been an uncommonly hand

some man jn his youth, (and indeed so I have always heard,) 

for when I first recollect him with distinctncss, though then 

quite bald, his face was still of great masculine beanty and 

attractiveness. His eyes were blue and of singular viva

city and sweetness, his eyebrows regnlarly arched, and a fine 

nose, and an expressive month, gave a perfect harmony to his 

featmes. There was, too, a slight smile \vhich occasionally 
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plnycd about his face, and a gcneral ehcerf'nlnrss and case 
ill his eOl1\'cl'sation, whieh WOll e\'(~ry persoll who came near 
him. Hi:; mal1lwr::; were bland and npproaehillg to elegance; 
modest, but at the same time with a conscions bearing of 
charader; and t1ww w"as jm;1; cnough of the pride of pCI'~on 
about him to makc him solicitous to drcss well, hut not ill 
showy apparel with neatness, and yet not with too scmpn

lous carc. IHy father was 110t a manor genius, but of plain, 
praet.ical sensc, allll a quid\: insight illto the deeds of mcn. 
He posscssed great. natural tact amI sagacity, with little pre
tension to learning. As a physician, he was emincntly suc
cl'ssfu\ in praetic.e, as was established by the constant ilJerease 
of his business to the yery time of his decease. In one braneh 
of it he was eminent, perhaps morc so than any indivic1nal in 
the neighboring towns. I mean in ohsteb·jes- III cas(~s of this 
sort he \yas often sent for jnto the neighboring tOWIlS, and 
J remember that 01: ~cvcral oc(:asions, Dr. Holyoke, then very 
eminent in the f'ame branch, ,vas ill the habit of rC(luiring his 
preilf'l1Ce and assjstance in diHicult cases. 

But \dmt I delight t.o dwell on wilh most sincere satisfac

tion, is my father's domestic character. He was one of the 
ml';:ittLnliable Incll I-ever-knew; -ki-Hd--and-indulgent to his 

children, partaking of all their pleasures, and busy ill promot
jng their innocent alllu~emcllts. Hi::; home was fnll of cheer

fulness. No one came there who did not receive a hearty 
welcome; no one departed wHhout feeling as if leaving a 
home. He was liberal, charitable, aud full of :-ympnthy for 
the poor and aIIlided. There \vas so mueh of gcntlelW:3S 
about him, that his children felt him to be more of a compa

nion than of a parent His temper \vas very uniform, and 
almost an unclouded sunshine. I do not remember mor!' than 
once in my whole life that he was angry with me. I have 
forgotten the occasion, but I know that I was quite in thc 
wroug. I have heard him often say that his temper ,,,-as na
turally hasty and irascible; but that he had by perseverance 

and attentiOn obtained the mastery over it. Aud he gu,"C me 

-
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very strong ach'ice with parelltal tenderness to acquire a like 
mastery hy thc sanw nwt hod. I hope I ha yc profi tcd hy that 
ad\'ictc. 1 am ~ure that his l'I'C0ll111H'nc111tioll was fOHllded in 
u .i n:5 t 0 bSl'rva OUll 0 [ Ollr powcr () \'cr our:3cl ves. 

T l'l'I11elllb~'r, that 011 Thallksgiving, Christmas, and Xpw 
Year, my father was in tlw habit of joining ill all tile nwrri
Illellt and f'ports of hi" ehildren. On some of those oCT:tsions 
he usually played blind-mall's-bufl' with ll::', and lIP was rL'ally 
the most adroit of all the company in esc'aping ddl'dion. 
The last till1e he eyer playell with us in this mantleI', Ill' {'onld 
110t ha\'l~ been far 1'1'01"11 fifty-five years of age; and npoll the 
dose of it, he f'aid, in a manllcr which atl('et(~d n:-: all lH~al'ly 

to t('::trs: 'I 1\1y children, this is the last time I shall ('\'('1' play 
with yon ill this game." The remark STruck us dnmb; alld for 
a fc\v minutl's we were wrapt in melaneholy. 

1\Iy fa1her was a religious man, liberal and chmitable in 
all his "iews. He was all Arminian ill principle. My Hilde, 
who \vas the milli:.;i<.'l' of the church to which he belonged, \\'a;;; 
a warm, and indepd~ 0','<.'1'-:r.ea10Hs Calvinist. Between him 
and my father there were oftcll di:-;putes on the points of their 
faith, but these occasioned no aliclIatioll. One of the carliest 
impressions that I have, is of a conver~ation ill which he spoke 
with great kindness and charity of the Romall Cathulie:3, 
among whom he said there were mallY piou:3 and excdlent 
111 en. I was too young at the time to know who Ruman 
Catholics were, or what was their creed. Bnt toleration of 
Popery was at that time almost a deadly sin among tlw good 
old Calvinistic Puritans, and I honored hi:3 opinion the more, 
because it formed such a contrast to that of others who were 
about him. I trace back to this source my early anel constant 
hatred of religious persecution, and my love, my inextinguish
able love of freedom of opinion alld inquiry in matters of reli
gion. They have now become the guiding maxims of my life. 

l\Iy father was for the last fifteen years of his life accus
tomed to have family prayers in the morning and evening. 
On Sunday, after the publie afternoon sen'ice ,vas over, all 

1 1\' 
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the family, including thc f!ervants, W(,l'C asscmblf'cl ill one 
1'00111, and h(' then read a printed ~crlllOIl of sOllle English 
divine, and concluded the clay with reading a portion of 
tlw ;\cw 'l't'stament, and with prayer. I still remcmber 
those mcl'! ings with great pleasure. l\Iy father read with 
remarkable clearncss and propriety, and it \nloS a treat to sit 
unckr him, while he gave n:5 specimens of the best eloquence 
of' popn luI' di yines. The flexible tOiles of his voicc, the grace
ful rnouulatioll, thc animated zeal, and the patriarchal simpli
city of his utterance on those occasions, gase me a taste for 
serious reading and touching eloquence, \\Ohich turned my 
thoughts eyell in youth to the sober realities of life. 1 am 
sure that I was greatly a gainer by those domestic seryi(Oes. 
And when in after life I read Bmns's beantifnl poem of the 
Cottcr's Saturday 0Yight, I felt, a thousand times, that it por
trayed scenes familiar to my thoughts and clear to my recol
lections. 

I hase many reasons to believe that I was somewhat 
of a fayorite with my father from an early period. He 
gavc me his confidence while I was yet a boy, and talked 
to me of his business and his situation in a manner be
longing to persons of mature years and reflection. I was 
sensible of the valne of this confidence, and retailled it 
through his whole li[(,. Peace to the memory of so good a 
man. It is still very dear to the aged inhabitants of my 
native town, among whom he enjoyed a singular and envi
able respect and attachment. Hc was among them a general 
favorite, and often performed the truly important oilic(' of 
peacemakcr and re::;torer of broken friendships and family 
harmony. 

:Marblehead is, as you know, a sccluded fishing town, and 
having no general connection with othcr towns, it has not, as 
a thoroughfare: mnch of that intercourse which brings strallg
ers to visit it, or to form an acquaintance with its inhabit
ants. vVhen I was young there wcre many discouragements 
under which it was laboring. Its whole business was anl1ihi-
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bted thll'ing the Reyolutionary war. !\Ially of its inhabitants 
t'nil'l'ed the army and l1Ltyy or sern~d on board of privateer:3; 
alld from the various calamities incident to ::;uch situations. , 
the dose of that war found the tOWIl with upwards of nine 
hundred \yido\\-:; \\"hose husbulH.ls had peri::;hed in the contest. 
It was greatly impm"crishl'd, and indeed in my earliest recol
lection ::-:eeml'd struck with a premature and apparently iITe
trievaule decline. The general poverty, eombilleu with other 
eircut11:;tanees, made the re:3ources of education narrow; alld 
few books were to be found. and few scholars were nurtured , 

011 its'l'ockv shores . .-

The inhabitants of a town so situated, and especially of a 
tOWll almost wholly engaged in the Jisheries, whose \"oyages 
began amI ended in the ::;ame port, and whose occnpation 
when abroad is in sounding the depth of the ocean, and 
drawing their lines upon the stormy waves of lhe Banks of 
Newfoundland, have little variet.y ill their thoughts or con
ver:::ation. Their lives have few incidents but those peril
ous ad\"t~ntures which everywhere belong to a ::-:eafaring life. 
Their habits are nccessarily plain, their moral.:; pure, and 
their l11tlllllers, if not rough, at least generally unpolished and 
unpretending. Their \"ery equality of condition as well as 
uniformity of pursuit bring them all into the same circle, and 
there is little room for the pride of scholarship, or the triumph 
of superior knowledge. 

The people of Marblehead are a peculiar race; and as 
utterly unlike their neighbors as though they belonged to' 
another age or coun try. The Jines of their character arc 
perhaps a little less marked than formerly, from their wider 
intercour:;e in later years with other places, but still they are 
deep and permanent, strong and full of meaning. They 
are a generous, brave, humane, honest, straightforward peo
pIe; sagacious ill their own affairs, but not wise beyond 
them; cOllfiding and unsuspecting; hospitable by nature, 
though stinted in mean:,;; with a love of home scarcely par
alleled, and an indifference to the show and splendor of 

, , 
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weal! h, which cannot ea:-:;i1y be imagined; fl'llgal and labori
ons; contcnt with their ordinary means, neit.her rejecting 
learlling 1101' over anxious for its attainment. The very rocks 
of their shores, the vcry barrenness of the strand on which 
tIll ir buildings rest, the very ~cantil1ess of the mother ::-oil on 
whic:h they were born, and in which they expec:t to lie buried 
when they arc dead, have to them an indescribable charm. 
They lovc it with an inten~ity of interest which neither time 
1101' distance can control. They seem perpetually to exclaim, 
" This is my own, my nati\"c land." 

It was among these people that I passed my early day::; ; 
and as my father was the physician of a very large Humber 
of their families, I was familial' with them all from my 
youth. And if at any timc in my life you have seen me 
sympathize with the poor, the lowly, the humble, and the un
fOl'tnnate, depend upon it I h~arned the first lessons of charity 
in my father's house, and from my daily participation in the 
feelings and wants of those who were my daily assoeiates. 

From the eircumstances to which I have above alluded, 
you will readily understand that, in my early da:p, I gathered 
very little from general society, or even from books, to ~timu
late my ambition or a\Vakell my curiosity. I was, therefore, 
left very much to my own thought:-; and amusements. My-
delight was to roam over the narrow and rude territory of 
my native town; to traverse its secluded beaches and its slml
low inlets; to gaze upon the sleepless ocean; to lay myself 
down on the sunny rocks and listen to the deep tones of the 
rising and the falling tide; to look abroad, whell the foaming 
waves were driven with terrific force and uproar against the 
barren cliffs or the rocky promontories, which everywhere op
posed their immovable fronts to resist them; to seek, in the 
midst of the tremendous majesty of an eastern storm, some 
elevated spot where, in secnrity, I could mark the mountain 
billow break upon the distant shore, or dash its broken ,vaters 
over the lofty rocks whieh here and there stood along the 
coast naked and weather-beaten. But still more was I 
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plcasf'd, in a calm :-.;nmm(!l' day, to by myself down alone 
011 aile 0(' the beautifnl Iwights whieh overlook the 11::11'1>01' or 
Salem, alld to li:-;t(~n to ihe b1'okcn sOllnds of the hamll1cr:, ill 
the distant ship y un\:-; , or iu the soft da~h of the oar or sorne 
swift moving boat, 01' to the soft ripple of the mu:mmrillg 
wave: or to gaze on thc ~\\"cllin()" sail, or the f1vil1'r bird, or 

''-' \:) .Jb 

the scarcely moyillg smo];:e, jil a rcn~rie of delicious iudo-
lellce. 

The estubli:-:;lllllent of an acadcmy ill the to\\"I1 \vas quite 
un cm, amI gaye a lIew turn to my thoughts unci oeeupation~. 
I was alllong thc (':tr]jl~st sdlOlars that Lelonged to it; and 
began i here to Jeal'll the rudiments of Latin alld Greek. It 
was for a considerable time undcr the superintendence of the 
Rev. "'vVilliam Harris. who was afterwards President of Co-, 

111mbia College, in New York. It \nts at this school that I 
fin:.thl:came uelluaintcll with iho~c admirable work::;, Dr. 
Yiccsimus Knox's Elegant Extracts ill Pro:.:e alld Vel'::ie, an 

c. 

epitome of which was used daily in the exercises, and the 
large works were occa:-;ionally resorted to. '1'0 this source I 
trace back my earliest knowledge of Engli:sh Li tera turc, and 
my inextinguishable I(wc of ihe writing;-; of the great ma~icr;; 
of that litcrature in former time:::. The publie are allOo~t 

oven\-helmed by the inundation of school books in our day; 
but llotwith:;tallding all onr hoa:-;ted ill1pro\,(~ll1cnts, there arc 
llot, in my opinion, any works so \VeIl adapted to cultivail~ a 
pure and elegant tastc, and so full of excellent instruetion 
as thcse. 'Ve are impatient of the old, and forever on the 
search for the new; and therefore Knox~s compilation:" arc 
now scarcely known beyondc, the shelves of some Ii brary 

formed in other clays, and ai"e deemed too uut.itlnated for the 
111areh of modern intellect. 

At school, I ,,-as diligent and ambitious, my natural tem
perament being cheerful, and my acti\'ity ill athletic: exerei:ses 
great. I was generally among the foremost in our SPOI"ts, 
and selected, if not for superior skill, at least for promptitude 
and strength. It is somc\vhat singlilar, however, that though 
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I h:Hl a good deal of the Ylvaeity of yo nth, I was much 
gi"cll to private anel cont(~ll1p1ati\'e reading. I had been bred 
up in a chnreh, whieh inclined strollgly to Cah-inism: and my 
uncle (\\-!Jo, as I have stated, was the minister of it":) was 
much illf'lined in hi~ preaching io dwell on the terrors of the 
law, npon mall':-; depra\'ity, alllI eternal tormt'llt~; and hc felt 
no ~(:ruple ill mentioning hell, even to e<1l';-,; polite. 1\lyear
liest impressions, therdore, of God \\"('re those of terror, and 
not of love of awe, but not 0(' filial afll~c:tiol1; and in my 
secret dl~votions I approached him as a lwing whom I was to 
propitiate, rather thall a parcnt of whom I was to ask bless
ings. 1\ly thoughts \vere on this acc:ount orten gloom)': and 
I Imow not how it happelled, but so the fact was, that topics 
respl~cting death, and the grave, and eternity, became 1I10re 

familiar with my thonghis than any o1lwr. Iowned a little 
pocket volume of Young's Night 'J'hollghts, \vhieh I used to 
cany about in my solitary rambles, and read with intense 
interest, I should not say \yith pleasurc, for it was rathcr 
darkness visible. 

1\ly native town, like all other fishing tOWllS, as I believe, 
wmi full of all sorts of superstitions; gho::ts, hobgoblim, 
will-o'-wi::.p::;, apparitioll:', and premonitions \yere the com
mon, I ~might almost say the univenml subject of belief; 
and numberless were the stories of haunted honses. ancI , 

\vtllldering spirits, and murdered ghosb:\, i hat were told at 
the fire-:::ide, and filled my imagination with all sorts of pre
ternatural fears. It is to this circumstance that I principally 
owe my strong loye of the marvellous ill novels, and that I 
yet read with delight the Romances of 1\1r::.. Radcliffe, which 
always appear to me to be realities with whi<.:h I have been 
long familiar. 

There is Olle circumstance connected with my studies at 
the Marbl~bl'acl A<:adcrny, which has probably given a turn 
to my i hought:; which you may easily trace. Girl;; as well 
as Boys went to the same school at the same hours, and 
were arranged on opposite sieles of a large hall in their ap-

-
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pl'Opriate 1'01'111:-;. In i!lI~ ;.;illlpiiciiy of iho:-;t~ day~;, it \Y:1S not 

thought necessary i () scpar:11c i Ire Sl'Xl'S ill 1 heir studies. 

GClIerally wc stndied i he samc books, :tIllI a:>. we recited OlU 

11'~s(lIIS in the presence of l~ach othcr, there was a mU1ual 

pride to do am best, alld to gain ::111 hom'::;;-. portioll of fla.ttery 

or of praise. I was early simek with tlw ikxibility, activity, 

and pO\H'r of the female mind. Gir/:; of tlw saJlle age werc 
011 an ayemge of Ilumbers qnitc onr equals ill their st-udie!; 
and acqnil'cl11cllts, alllI had a much greater lluid:lle::-:s of pcrn 
ception and delicacy of feeling than ilrc boys. R(~ll1ainillg 

thus at school with them until I \\'as about fifteen year;'; old, I 
could not be mistaken as to their powers; and I then imbibed 

thc opinion, which I ha\'c llCY('r since changed, that their 

talellt::; are generally equal to tho::-:c of mell, thuugh1herc arc. 

sluull'S of difl'ercllC!e in the character of t.heir minds l'esulting 

from sen..!ral ean:-iCs. My impre:;:::ioll I:::, that the prillcipal 

ditl'l'l"cllce in inicllet:!.n:d power, '\\-hich is marked in after 
day;.;, re~.;ult;.; lIot so 11111ch f\'0111 their origiual infcrioriiy of 

• 

mind, as from the fact i hat education ~tops with female::: 

almost at the time it elleetively begin;.; with mell; and that 

neither their habit:; nor pursuit.; in life enable i hem after

wards to cultivate science 01' literature with much diligcnce 
'I'! h ," I' I . I or :::lIcces;;;. ley a\'l~ 110 proieSSIOll::-i w lie: 1 constant y re-

quire, and constantly cl1conrage them to master new sources 

of knowledge . 

.J nst a~ I \Va:; fifteen yraJ's of age, in fhe autumn of 17!l!-, 
an event occurred: \"hieh had sornc illflnellce upon my clm

metcr and destiny. I was preparing to enter Harvard College 
the next year, and having mastered the usual preparatory 

• 

::;tudies in Latin, and that most discouraging hook, the W" e:::t-

. minster Greek Grammar, I was beginning to study t he Gos

pel of John, with a view to make an easy transition into 

Greek. Some boyish amlir, I ha\-e quite forgotten \\-hat, in
duced me to chu::;tise a. lad belonging to the school, who 

boarded \vith my illstructor, and i.hi::; n'acbillg the ears of tlll~ 

atter, he ddcrruincu: undcr allother pretcnce: io ~el'k all OCCLl-

-• - . ," .) -. -~ 
" " I .. 
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easy to find :"uch an oe(~usion whell \n~ arc determined 011 it. 
Some very slight peccadillo occurred on my part. I was, 
called up ill the p\'e~cllee of the wholt: school and bcatl'n very 
severely with a ferule on my hands. I hore it without. shrink
ing, and submitted without. resistancl', being at that time too 
old to cry like a little boy, alltl hasi ng some pride to J1H'et the 
punislnnent manfully .. The schoolmaster was a man of vio
lent and irascible temper whell aronsed, and seeing my calm
ncss and firmness he stmek me in his rage, I believe, as 
many as a hundred blows on my hands, unt.il the agollY was 
so great that I coultl 110 longer restrain myself from crying 
aloud. I was then ordered to my scat, and remained there 

~ 

sufl'ering much pain until the sehool was dismissed. I neycr 
C::In think of this brutal and coarse trcailncnt by this mall, 
who was a clergyman, without a fePlillg of resentment and 
disgust. A [C\V years after, when I had arrived at manhood, 
he took occa:-;ion to exprc;":5 hi::; regret at the tran:-;action, hi:; 
con;,;('iousnes:;, that he was in the wrong, amI my total guilt
le:;sncss of any thing to justify the puni:;hrncnt. He admitted 
that it was a retaliation for the ehasti:;cment I had illflieted 
on his boarder, and that his pa:;;:;ions had canied him bt.'yond 
the bounds of moderation. I forgavc him, heartily forgavc 
him. Bnt though in other rcspects a. descn;ing man, I llcvcr 
desired to havc any commullion with him beyond thc mere 
formalities of common rcspect. 

"Vit.h the approbation of my father, I immediately left the 
academy. But it was a CtUiC full of embarrassment. There 
was no' other school ill the town in whieh the lca\'llcd lall
guages were taught; alld with so large a family the CXpt~IlSl'S 
attcndant upon an education at a distance were not to be 
ovcrlooked. Fortunately, thc principal town schoolmaster 
(whom I shall always remember with gratitude and respect) 
was acquainted with Latin, and the Greek of the New Tes
tament, and hc undertook to tiuperintcnd my studies ill those 
languages in the common boob. It was ill the autumn, and 

• 
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[ formed the snddell w:-:olniioll io pl''')lflr(' m:V-f:i'lf' ::;0 ns to 

b(~ ollt'rc(1 /'01' adll1i:-::-:io1l at Harvunl College ill the l'1ISl1i ng" 

Jal1~l:lr\' \':waiioll a:-: a Frl.':·;/lll1:111. 'J'() do t hi::; ,nl:-:i 110 :-:lllall 
• 

labor, and rcqllin~d ('xlraordillal'Y diligl'll(,(~ and cx('riioll. 
l\fy m:l:-:tcr Iwd IIOt: 11I11<:h iinH' io a:-::-:i:-;t, n)l', :11111 1I11dniook 

• 

lili Ie beyond I1wrcly hearing Illy j'('ciiation:-:. :\ly pridl~ W:l:-' 

wn:,(,d: aml Illy all1biliol1 siitlllliaied. T d('J(~l'Jlli1lcd io go 

ihrnllgli the lahor; and thongl! J wa:-: ihl'tl but ju:-,i ill iIi(' 

beginning of Greek, and had (~()II:-:idl'rabk ill L;uill :l;-; \n'll a:-: 

ill oj hl'l' ell'pari 1ltl'lIt:-; to l11:lsier, I wa::; lIot c1i:-:(·olll':lg('(l. ] 1I 

the conr:-:e uf hw) ;.;I!ol·t 111()lllh:-:, J had not ollly gut)(~ m'IT all 

ilw:-:e studies wit h C;)W, hnt I had :-;l~\-('ral 1 i Int':; reviewed 
thl'lI1, :lnd I l'elt COIJ{idl~llt that. I conlt1 in:,::' i he I1p(~e:-,s[lry 

• • • • eXamllJ;ttlons. • 

Ac:eon.lingly, jllst as the \'~;injc1' \-aeaiioll \va:; 
, . 

:WOHt io 

eOmli1l'nee, (it was j hen n. ycwatiotl of ~ix \\TI~ek;.;) .I wa:-; jak(~1l 

hy my ullcle to Cambridge for examitlation, and I [t'lt thl' 
flu:-;h oj' liope play 011 my check::,:. Cheat was my di:-;appoiut

ment npoll being told by iIw p)'(',.:idl'lIt on Illy rtl'l'ind thel't': 

that I must be examined, ilot merely in 1 ht' pn'\'ioll:-; pre

paratory :-;i udics, but in all the stlldic;.; whi(~h illl~ fn~,.:lllllall 

da:-:s had beell pllI'::;lling for the last ~ix l11ol!ill:-;. I was ('om
pletely overwhelll1ed. I was dumb, c1i:,consobte, and mor
tified. Til olle moment, at n. :-:ingle blo\\-, all my hopes WP!'C 

demolislll'd and my labors lost. :r searcely spoke a word 
dmillg Iny whole homeward jourlley. My ullcle, !Imvevcl', 

had taken the precaution to ascertain to what extent tlw cia:;;::.: 
had gone, and \vhat were the books which I mll:;t ;;;indy. 

J rdnl'llcd home ill great. dejection, l\Ty faiher asked me 

what I illtended to do? I replied, after :-:OllW hesitation, that 
1 hrl'(, were six weeks of vacation, alld if he pleased, I would try 
to fit myself in that period for examination in the prcHcribed 
studies. I told him I could but fail, and if so, I rnm;t wait 

paticni1y until the next commencement. I went to bcd, and 

got llP the next morning with a determination to go 011. All 
the books were obtai lied that day, by pnrehase or borrowiug. 

,> -
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Bllt he1'£' a nl'W dilliclllty }l1'(':-.;('nte<1 it~('I(,. I IIfl(l no know
Il~c1ge of the (:re(·k dialed:', and unluddly my lI1a:-.;\c1' wa:-.; ill 

t hl' :-;all1c pl'l~diealllt'llt; wbile the Iliad (whieh wa:-.; Olle of 
the books to bl~ stlltlil~tl) wa:; full or the1l1. All Iw eould pro
llli;';l~ W:1:--, that he would hcat' lIIe l'c('ite ill lfolll{'l' as \n·ll as he , 

('onld. Uut 1](' tH'ol11isco 110 aid in lIIash'rillg these dillieul1i('~. 
l\h task wa:-; 1I0W before me. I have a disiillct rccollcl:-

• 

tioll of the main parts. Sallnst was to he read through, the 
( >tks oj' Home(', two h()o].;:-; of Lh'y, ihrt'(~ books, I lhillk, of 
.\'l'llOpholl':; .:\lIabasi:--, alld two books of IIol1wr's Iliad, be
siclcs English (hammar and Rlwtorie, and, I thillk, Logie, and 
some otlwl' studies. I sat down boldly to the task, reeiting 
{~\,t'r'j' morning five h':';SOllS. whil'h I mastered dl1\'illo' thl' IHT-

I..J' l:'l 

(-('lling {'\'('uillg, and five or six more in tlJe ('onrSl' of the day. 
11 \vas illiPnse labor, but I fOllllll no ~\,l'at ditIicnlty exeept in 
1 forner. 'l'he diah'd::; puzzled Il1l~ exceedingly, und Illy treach
l'r()n~ lO(,lIlory faill'd ill pl'l~~c\'\'ing tbem aCl'makly, so that I 
wa:: oftcn obliged to go over the :-,;ame gl'Ound. For my fir::;t 
k;.:~;on in HOIll('\' I got five lint';,; well; for my second, tell; for 
my i hinl fifteen; alld then tlte mystery di:-;~olved apace. In. 
tlw eOl1l'se of the fir:;t three week.; I had gone throllgh all the 
rt'qui;-;ite stn(lie8. I could look baek upon my pa:;t labors 
with the silent con:;cion:;l1l~-;::; of victory. There is nothing-

• 'J 

tn a yOllng mind, unacenstomed to the excl'ci:-:c of it::; powers, 
H) gratifying a;-; thi,;. Tile hcro who eonquer::;)n battle, 
the orator \vho tl'im:nphs ill the ~ellate or i he forum, f<'els 
not a more intense delight, than the youth tlrst pereeiyillg, 
that though born of the dust he is not altogether earth, but 
that there is something within him of an ethereal and intel
lectual nature. The remailling three wcek::; I passed ill rcview
ing all these studies, which I did in the most diJIicult, more 
than once, and could say without a boast, at the cIH.1 of the 
time, that I could go through iwo hundred. line~ of' Homer at 
a recitation. At the end. of the vacation I was again oflt'Ted 
for examination, and without <.lilliculty obtained. my matric:u
Iatioll. 
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I han' forgottcn io llH'lltioll a ('irelll11:,tallcc \\"hit:h OC('Ill'

l'l"cl al an ('arliet pl'riod of llty lift', nllll whil'h had wclilliglt 
pron'd faial io IItC. I :,Iept .itt a :-,tttall challllH'r (weI' ill(' frollt 
(~tttTy or Illy I'atlwr':-; llOlI:'l', alld 1Ill' LCll had curtains in iL I 
\n~llt to bed at my l1sllal hOlII', alld set the calldle Oil a 

• 

che:,t. ,,-hidl was at the LottolH of Ole bed, alld so Ilcar ihal it , 

tOl1ch(~d it. From card('sslwS:-l, [ pl:wcd i he calldle dO:5e by 
tlte C'llrt:till:', alld being \,('ry ~lcq)'y I forgot to plli. it out. By 
,";Oll\(' ac(~idcllt it artel'wartls rdl o\"(~r and the curtains aml bed 
r-anght firc. I was :1:'Ic('p. 'J'IIl~ family were 110t yet: retired 
to l'l~",t. My door was :'ltnt; hilt lily rnotlle!", ~iliitlg ill a dis
Jallt room, :mwlt. :-:olJlelltillg burnillg. Illlnwdiate :;earch was 
wade in that room and ill th(l:Sl~ adjoining, but llothing \\-a,; 

ronnel. It tlWll occlIlTed to her that I had gOIlt' to bed about 

Italf att hour before with a light, al\d :,Iw i!lstalltly cxdaillwd, 

that it must bc ill my cltamlJl'l". 1\1y fal her rail up 0\,('1' Oil:.'. 

flight (If stairs, and my mother (l\'l'r allot her. My !'athl'l' 
arri ved fil'i't, open('d the door, and i1w ~tlloke \\-as ::;0 illt l'll;":(' 

and :-,ufl(lcntillg" ihat hc rdl back Im'aihIcss. ]\Iv mother at ,- ~ 

tlli::; mOlllellt arri\'ed, l'll",hcd ill, alllI with thai llltrl'pidity 
and prc::cllce of mind \\-hich HCyer desert a \\-Oma11 011 ;..:ucil 
oc:easiolls, she caught 111l' from the blazillg e10thes alld car

ried wc dO\Vll stair;:) ill lIer <lr1l1:-:. I ,,'as Hot scnsilJle of' allY .' 
thillg until I was beluw, :tlld iltl'll found myselr ill my 1110-

tllcr's anl\:::. She wa:: yery ::;e\"(~rc!y burnt. I SUppO:'l~ tltat 
I was nearl v :mlll)eatl'd w hell I was sc ized. The fire \nt~ 

~ 

. ..:t·opped, and thu:-; my lirl', whcll in flIP most itrllllim'ut 
.if'opal'dy, was sayed. This admonition ,,-as sulficient t.o 
~uard me at all tim!':' from i!ldulgillg in that 1110st clallr:;erol~;-: 

practice or rcading by eamllc-ligltt ill bcd. 
~\Jy entrance into Harvard COllege gave an ellt irely nc\v 

COUl':-'C to my thonght;..:. E\-cry thing \vas 1IC\\' to 111<'. 1 
scenwd to breathe :l higher aimo::,phel'c, alld to look abroad 
with a wider \i:,;ion and more eOlllpl'chen::;ivl' power:::. In
stead of the narrow group of a \-ilIagc, I was sndclcllly 
brouaht illto a la1'O"c circle of '-OUllO" men cll<raO"cd in literal'\' ;:, ;:, J;:, u ;:, 0/ 
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Ii \\'as a cOll;:;idl.'rabk t imo, howeyer, bcrorl~ 1 clluILl ttl~qnil'c 

allY fallliliar acqnainlance with my cla:-;Sl\latl';';. One or the 
disadv:tntagl';:; or ('nh'rillg at :til nth-anccd :::htllliing j;-;, that 
till' a:,sociat iOllS or your elass nrc all'l~llcly :-:deetcd alld Jjxed; 

:tll(l ilwi yon ellicr as a l1lere :::lrallgel', witbont rights and 
\\'itilOnt. syllipat by. YOUI' rallk j;-:; lIot fixl'd; yom :-,('ho1ar
:-:hip is Hilt 1,1I0WIl; yuill' cilanletcl' is Hot n:-:el'r{aill(~d; alllI 
you are yil'wed wiih a ('oldIH';':;:; alld !'l'Sl'rye peculiarly pailll'nl 

to the fl'allknl';:;;-; or youth. I had till' goud fUl'tlllw to chum 
wii h a yOllllg Illan \dlo :-'aw my etnbarras:::nwnt Hl1ll g'<.1S(~ me 

a killd Wl'!l:llllil'. FWIll illl' lirst 1l10lDl'nt or my a('qna~nt

anee np i {) t hi::: \tom there ha;.; lwell a most lllll'l'sel'\'l'tl fl'il'Ilc1-

;.;hip 1 ll'l\\'('l' II n:::. 1'\01 a :-:hadow has C\'('l' nbseured it; nut 
a chill ltas eYe!' pa:-',~l'd 0\'('1' it. I O\\'l' hilll Hllleh. 1 [c is one 

of thl~ bl't'l alld \\'m! ltil,:-,t of I1ICIl, aml thc lapsc of thirty-fivc 

year:, cllabk:-; me 11\)\\" to :-pcak or bill! a~ a \)O::'Oll1 friel1d, ill 

whom I rt'!)O:,e 1l1llillliiPd ('uttlidl:'IH':c alld to whom JoWl' 

lllUeh of thc irne:::i ltappil\(~S:-; or life. l\fay God prc::'l'l've the 
blc::,::=il1g 10 me e\'ell 10 tlte do:::(~ of my life. 

Of co llt':-i C , 011 l'lIicrillg llly (;b~::=, I had 110 rank, aud there
fOfe silently stood at tlte fag-clId of it. It wa::; fur mc to 
prove i1mt I had a. iitll' to a hetter place in the ('stilltatc of 

my judgcs, who were al::=o my peer:3. It was somc timc be
fore Hly da:::::'lI1alc:3 were' inclined to form a favorable judg

mellt, but by degn'c:3 I began to ri:::e, awl before I left college 

I had attained a high rank (it is 1I0t for mc to say how high) 

for scholar:3hip. Illdeed, I was most thoroughly dcvoted to 
all the college :-:tmlics, and scarcely wasted a single mument 
in idleltl':-':'. I traee bad~ to i hi,: canse a scrious injury to my 
health. \\·IH'i1 I entered college I was yery rolm:-:t alld mus
cular, but. before I ldt I had bccome pale and fccble and was 
Ineiinillg to dy:-:p{'psia. 

From my early years I had an inclination for poetry. I 
wrote YeJ':'e,:, \,'hell J \\'a::i !lot more tltall t \Vch'c year::; 01d, 
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thongh I f'fl11110t ::;ay with Pope, ":£ lisped in number;" [01' the 
!ll1111be!'~ Call1e.'' 011 tlte cOllira!'y, it \Va::; an ex('rt'i:,e oj' :-:kill 
with me, not a;:; I illlaginL) very :-:lIe(~es:-:rnl or very atll'aet
ivC'. One of my earliest elrol,tsin college \Va.'; a tran:.:lation 
of an oue of Horace; of which I have 1I0W 110 other rcnwll!
bl'n.nce, than that it was thought well of by those about 

• 

me. I l'I'cei\Oed the llsnal rc\\Oard;:; of good stholar:-:hip at 
the public cxhibit.itlll:~; delivering a poem at olle exlli!>i-
1ioll, aud a mathematical ('xerci:,{! at another in my ;':{'Ilior 
year; amI at the eOltlll1l'lleenwllt at whieh I was gradlluil'd, J 
c1cliv(!red the poem immcdiately before the c1o:sing Eliglish 
orati Oil , It wa::; l'l'cei\'ed with mnch applause; hut 1 burned 
it with some other early ('fl()l'ts a few years afterwal'<o}:;; ami 
my memory retains 110 traces of it. 

My college lire was to 1I1e very delightfnl as well as in
stnwtiw. I there fonned several .intimate frielldships, which 
have bcen cOlltinued with unabated siJlcerit.y dowll to the 
Pl't':'Cllt day. J belic\Oc that those friendships were highly 
u:,dnl to lIW, Ilot merely as :=:;ources of private gratification 
and ~oeial i!lt:ert'our:::e; but they gave a \'igor to my moral 
feeling:.:, alld strengtheJled tlto.:.;e religious imprc:,sion::; of dnty 
and tliO~e sentiments of honor, which arc so importallt at i he 
critieal moment when a lad is pm.sing from the fe\"eri~h 

l'estle~iil1e:5s and unbridled passions of youth to the verge 
<-

of mall hood. I have :,:omc pride in saying, that. I pa:s:-:ed 
through this uallgerous period, without a stain or reproach. 
I quitted college with regret; and shed many bitter tear;;; in 
parting from scenes which 1 could nevc~' rcvi:-;it wii It the 
;-::ame familial' pleasure, and classmates, whom in the flltnre 
I coulu never expect to see again gathered in the same 
group:", \'lith the buoyancy of hope, and the vivacity of un
:m~pcding confidenc~ about them. I have never since read 
Gray's beautiful Ode on a Dbtant Vicw of Etoll College, 
without having my thoughts called back to the associations 
of those day~ with a deep and saddened feelillg. I am now 
again an inhabitant of Cambridge; and I never pass the 

• 
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wall~ withill '\\'hivh I SPC'II\' ::;0 mallY happy hOlll'~, without 
:t mixed s(,lI~ati(lll or tClH1cl'l1l'::;s and melallcholy; for they 
~peak to nw in the voiec of departell times, "departed never 
to retl1l'n," and in the spil'it of admonition of the sad imoad:-; 
made by death among those who then graced its hull::; and 
~nided thc'illstrndiulls or om Alma l\later. 

Upon quitting eollpge I returlled to l\larbll'hc:l(l~ and began 
the stndy of la\\', l1ndl'l' l\1I-. Samuel Sewall, tlwn :t di;;tin
gnished tOl1nscllo\, at. the bal', alld a nWlllbcr of Congl'es~, 
:tnl! aftpl'wan.b a .lmlge, and finally Chief Justice of the 
8n pl'ell1C Conrt of 1'1 as:.:aeilu:,etts. ,\VHh him r l'emai lled 
until his appointment a~ a Jndge; ami in Dceember, 1801, I 
entef['d the ollice or l\'lr. Putllam, now Mr . .lnstice Pntnam, 
in Salem, with \\'hom I completed my preparatory studie:::, 
and was admitted to the hal' at July term of the Common 
Pleas ill BssC'x Connty, 1801. 

From the C,U1Sl'::; to which I havc already alluded, during 
my profes:-;ional studies in l\Ir. Sewall's oHice, I was left very 
much alone, alld with 110 literary as:;oeiate ill my native 
town. I was c1l'i ven, therefore, bade upon my ow n reSOlll'ces, 
and I not ullfreqncntly llevote<:l for month::; more than fom
teell hom::; a day io l"tudy. l\Ir. Sewall':::; absence ill COll
grC:iS for about half the year abo was a :;erions di:mdvantage 
to mc, for I had llO opportunity to ask for any explanation 

. of difIiculties, and no cheering encouragement to light up thc 
- - - -

dark and intricate paths of the law .. 
Beginning my studies in this reclusc and solitary manlier, 

I conres~ that I deeply felt the truth of Spelman'S remarks, 
when he was sent to the Inns of Court for a similar pur
pose; my heart, like his, sunk \vithin me, and I was tempted 
several times to give up the sciencc from the firm belief that I 
could never master it. The case was very different then from 
what it is 110W, in respect both to the plan of studies and the 
facilities to acquire thc clements. Then therc were few ele
mentary books; now the profession is inundatcd with them. 
Then the student, after reading that mo:st elegant of all 

• 
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comnH'ntarie~, 1\fr. ,fustice Blackstone':..; work, was hurried at 

OIlC(~ into the illtrieate, crabbed, and obsoldc leaming of 
Coke Oil Lit.t\ctol1. Now there arc many clemcntary \HH'ks 

whieh ~ll1ooth the path io\\'al'c1:; the ~tndy of this great mas
ter of the COllltnOll Law. 'J'hcn, thcn~ W(~\'C searcely any 

American Reports (for the whole lIumber did not exct'cd five 
or :::ix YOIUlIlCS) to cnable tIle student to apply t he learning 
of the COllllllOll Law to his own cOl1ntry, or to di:·;j inguish 

"what was in force here, fl'Olll what was not. Now, OUL' shelves 

arc crowded with hundred:-i. 
Hitherto my pursnits had been wholly of a literary and 

clas;--:ical character. I lon~<.l litem! nrc, and lll(lnlgcd freely 
in almost en~ry yariety or it to \yhich I had accl's:-', from the 

profound writing::; of the great hi:::torians, Inelaphysic.ialls, 
scholar;.:, and divines, down to the light!'st llctioll, the eu

tieing llon~l\ the stillmore entieillg l'Oll1i.tllce, and the endless 

pageantries and imagillil1gs of poetry. You may judge, 
thell, how I was surprised and startled 011 opcllillg works 
where nothillg was prc;--:cllted but dry atl(l technical princi

ples, the clark and mystl'rions clcmellts--of the fendal system, 

the subtle rcflllemcnt:; and jlltricacie~ of the middle ages of 

the COllllnon Law, and the rcpubive alld almost ullilltelligible 

form:; of processes and pleadillgs, {'or the most part 'napped 
up in black-letter, 01' in dll~ty folios. To me the task ~eemed 

Herculean. I should have quitted it. ill dc~pair, jf I had 

known whither totl1l'11 my footsteps, and to cam a support. 

My father had oftell told me, in the sincerity of his atlectiOl~, 

that be should leave little property; that the most I could 

expect would be my education; anel that I must earn 111y 
livelihood by my own labors. I felt: the truth of the admo
nition; and it. was perpetually whispered into my i;ecrcl: soul 

whene\'cr I felt the overpowering jnfiuence of any discour

agement. My destiny was to earn my bread by the sweat 
of my brow; and I must meet it or perish. 

I shall Jlever forg(~t the time, WhCll having read through 

Blackstone's Commentaries, 1\11'. Sewall, 011 hi~ departure for 

" 
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vVashingioll, directed me next to read Coke 011 Littleton, as 
the appropriate sueeceding study. It was a vcry large f'olio, 
with Hargrave and Butler's note~, whirl! I was required to 
read al~o. Soon after his dcpartnr(', I took It np, and after 
trying it day after day with very lit1lc ~t1CCt'ss, I ::>at myself 
dowll and W(~pt bitterly. My tears dropped upon the book, 
and stained its pages. It was but. a momentary irresolution. 
I went on and 011, alld bl'gan at hst to see daylight, ay, and 
to fed that I could comprehend and reasllll upon the text 
antI the comments. \Yhcn I had completed the reading or 
this most formidable work, I felt that I breathed a purer air, 
and that I had acquired a new power. 'The critical period 
was pas~ed; I no longer hc::;itatell. I pressed on to the severe 
study of special pleading, ami by repeated permml:; of Saun
ders's HqJOrt~, aCliuircd such a deeided relish for this br:llleh 
of my professioll, that it became for several year:'; afterwards 
my fa,"ot'ite pnnmit. Even at ihis day I look back lIpon it 
\vith f.t lill~eril1g fondll(':;t:, although many years have clap~cd 
sinee I eeu::;cd to give it all exelut:ive attention. It is, ill my 
judgment, the best ~chool for the discipline of an aeuie and 

soliJ lawyer. "Vhile in Mr. Sewall's oiliee, I abo read 
through that deep and admirable work upon one of the most 

intricate titles of the law, Fcarne 011 Contillgellt Remainder:-; 
and Executory Devises, and I made a manuscript abstract of 

.. all its principle:;. I am not quite sme that it may not yet be 
- - -- - - - - --

found among my loanuseripts. . 

Upon my admission to the bar I was at a loss where to 
open an ofIice, and indeed sat down ill Salem, rather because 
I knew not where to go, than because I thought there was 
any real prospect of success. To young men with my politi

cal opinions the times were very discouraging. My father 
was a Republican, as contradistinguished from a Federalist, 
and I had natnrally imbibed the same opinions. In Massa
chusetts, at that period, an immense majority of' the people 
were Federalists. All the offiees (with scarcely an exception, 

I believe,) were held by Federalist:3. The governor, the 

" 
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j IIdge:" the 1egi:,la imp, were fmlellt ill 1 he sall1e ean:-c. It 
eanllOt be dii'glli:-:('d, too, i hat a gre::ti Pl'l'poIH]cnlnC'I' of the 
wcaHh, the mnk, the iaklli', alld the cirii and litcrary chnr<1c· 
il!r of the i'tatl', ,,,as in ihe same ;.:(:ale. AlnlO~t all i he pro· 
fl's~ioll of tlw law Wl're of ihe party. I seared.y rl'll1cmber 
Illore than four 0]' Jin~ lawVl'l's in the whole stat!', wllo dared 

• 

:1.\"0\\" tllCll1:::ch"cs Hepublicans. The vcry lIarne was ocliol1:', 
and olli..'llsi\'c epithets (:mch as Jae.:obini') were familiarly 
applied to i hem. rrJw great ~trngglc "',\'as jHst oycr be
iWl'l'JI Mr. Jelli.'rsoll [wd Mr. Ad rl.ll1 S, and the former had 
J)(~('n eho::'<'11 1.0 the PI'l':-:idl'lley. The contest had bl~en eal'
ried llll ,\'iih great heat and biitel'llcss; alld the defeated 

• 

pariy, :,trollg at 1101IW, thlHlgh lIot in i he llatioll, ,\"w; st imu-
• 

hied by 1'l'::'enim('llt, alJd by t he hope of' a I'ntnre trinmph. 
VlJder i'l1ch eire.:ull1stances, there was a dreadflll spirit of per
sceution abroad. The in1ereol1rse or familie::; was broken 

np, and tlw mo::;t paillful fcud::; were gl~llcratcd, Salelll was 
a marked battle groulld for polit ienl eOlltro\'er~ie:::, and for 
"ioll'nt :-;1I'llgglc:-; of ille partie:-, The :Republican party was 
aL lir:5t \'Cry small then'; and it::; gmdnal growth and increas
illg strcngth, ~o far from mitigatillg, added fuel to tile flamc. 

Such wa::; tlIe state of thing:,; at the time wlll'll I e.:allle to 
Ow bar. All the ]aW}l'},:5 amI all the jndgcs ill the coullty of 
E:-;~ex wcre :Fcdcralisis, ancI I was ihe first who ,,,as obil'llded 
llpOIl it as a political hcretic. I wa:,; 1I0t a little disconraged 

.. _ .. by thi:5 circul11stan.ce, alld l'ontcllIpla1 cd a rcmm"al as soon as 
J could find a better position qr' pro:-;pcct elscwhcre. For 
some i illle I felt the coldness .aild cstrallgement resulting 

fmlll this kllOWIl di\'crsi1y of opinion; and taking, as I did, 
a firm and deuidccl part ill polities, it was not at all wontler

ful thai: I should be left somewhat f'olHarv at the bar. Gra-
~ 

dnally, IIO\n~vl'r, to Illy sl1l'prisc, bu~incss llowed ill upon me; 

and as I was ll10st diligellt and laborions in the di~charge or 
my profl':'siollal duties, I hegan ill a year or two to reap the 

n~\Vard or my fidelity to my clients. From that time to the 
clo::;e of my career at the bD.r, my ominc::;s wa5 COll::italltly 011 

• 

• 
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the incl'ea:;;e, all(l nt the timc whell I left H, my pmciice was 

probably as ext.enf'iYl~ alld as lncrn,i lYe as that of any gentle

man in tlte cOllnty. Illlleetl, I contemplated a rcmoval to 

Bo~tol1, as a wider :-:phcrc, ill which I might ad with more 

~UCCl'SS; and I was clleouragcd to this by retainers from that 

city in Yl'ry important causes. 

Let me lwre do jU:-iticc to a gentleman, whom I ha\'c 

always respected with thc rno~t unfeigncd sincerity. I have 

spoken of my peculiar situation at the bar, by 'which I do 

not mean that. I was treated by anyone with harshncs~ 01' 
, 

ullkimlncss; far from it. But I was solitary in my political 

opinions, and therefore in a good measure l'xtludcd from 

those lntimacics, which warm and cheer the lnt.ercourse of 

the profession. I wish to speak of onc tltCll very eminent 

at thc bar, and stili, I thauk God, living ill ihc maturity of 

his reputation. I mean Mr. vVilliam Prescot.t. He was a 

decidl'd F('dt.~ralist, and at all times one of thc aLle~t and 

most aceornplished of the Federal leaders. A man of morc 

chivalric hOllor, of morc proLity, sound sense, and discre

tion, I ~carcely know. Fl'OlTl the moment I camc to the bar, 

he trcated me with unhesitating ldmlncss and respect; and 

when ~uch occurrences were rare from other quarters, I COll

stantly receivcd from him lnvitatiom; to the partie;:; at hi:o; 

housc, as if I belonged to the cirdc of his own friends. This 

was kindness whcn it ,\vas u~cfnl, and when it was felt, and 

when, to say the l('ast, it would 'in public estimation, have 

been quite as mueh to his :ldvantagc, if he had- aL~tained 

from such civilities. I have nev0.l' since ceascd to rcmembcr 

this unsought and nnbonght token of hi~ respect. And I 

havc ncver since had occasion, cven in the bittcreHt periods of 

party spirit, to kllow any diminution of his regard 01' ii·jend

ship. It is my pridc to count him among those ehoice friends, 

whose regard would flatter my pride, and whose eeni,;ure 

would infuse the rnoKt ::-:erions doubts into the estimate of my 
, ' 

own conduct. " 

And this reminc.b me of tlllother not unimportant circum-



• 

-

sinnce in my professional life. I had not been more than 

thrce 01' foUl' 'yl'ar~ at the bar, wlwll I wa:; cllgagl~d u:; jUllior 
eoul\;.;cJ ill illl jnsnrallcc l'au~e then pC/lding ill the Superior 
Com!: of New Hallq>siJin'. 'J'hi:; wa:; Ull Llllexpcdcll hOllor, 
allLI I gladly embraced the l't'taiIH·r. I aeeordillgly wcnt to 
New Hamp:.,;hirc at the iL'rm wilen tlle can;;:,~ \\-a:; to be tricd, 
ha"illg pJ'('purcd myself a:.,; well (l::i I conld upon a :;ubjed 
wiih \\-hieli 111,"- proi'c;.;:.,;ional expcricnee had us ycl- fUl'lli:.,;hcu 
mc \yii Ii rl~\\- pradieal mah-riab. I there had i lw pka:mre of 

l)i'(~ol\ling ul'quaini('d wit lJ l\Ir. Jerl'miah l\1:1;';011, thell the 

1110:.,;t l'minent COlllI;';l'llor at the bar of Ncw IItunp:-;hirl', amI 

:5tiH lllailltailliJl!j, wiih t1ndimilli;::licd rcpntai iOIl, that proud 
emillt'IWl'. Itc is, as evcry one acquaintcd with him knows, 
a laboriolls, acute, leal'lled, ;.;agaeiou;::, and aeeuratc lawyer, 
who;.;c wind is capable of the highest reacl]f';4 of reasolling, 

• 

amI wllO:::e COl11prdlCn~in'ne:-;s oi' yiew ran'!y lean!s any 
thillg llutonclll'cl or 1111:.,;eell, belongillg to ibc subject which 
he ill\"Ci'tigate:-:. H(' and ;lllOthel' di:-;ti1IgUj~1ICd gellilell1an 
were our udversaril's,·alld we hall 1 ht' advalltag(~ 0(' beillg for 
rhe plaintW; and of cour:-:e tIle rigltt to 0pt'n amI clo:.;c the 

eausc. l\ly leadcr I kncw little of, bnt understood 1 hat hc 
\Va::; ingl'lliou::; and eloqnellt, and the c::m:::e had many lllate
riab for a cli;3play of this ::iort; for olle of Hw vital qnestion;.; 
wa:;, whethcr there had bCL'1l it frandnlent eoueealnwnt of the 

los:; before the in:-;urallcc was eiledcd; and Up011 tlw fad;::, it 
tn!'!l<:'d 011 the nice consideratioll) whether a letter eOlllillg by 

rhemail was received Oil the day 'whell the insurance was 
• 

made, 01' Oil the :meeceding day. Behilld thi:-:, there were 

;.;ome diJliclllt qucst-ions of JUly- ill rc:-::ped to the liability for 
tile 10::='::;. It was not until the day bcf'ore the trial wa::; to 
take place, that from causc:;, which it j:-:: lHlIlL'CeSsary to mCll
tiOll, my leader decljllcd tht! ta::;k, and left mc alollc in the 
cause under circ.:UIllstallCC:3 of the greatest embarra::s::;ment. 

A. striplillg, a~ I \Va~, I had not the ra~hnc~:-; to Cllconntt-r 
• 

such fearful odds. But it was too laic 
~el, and the olllv altcl'Ilatl\"c was to 

~ 

to enaaO'c HCW <;Ollll
b b 

COIl;.;ellt to a verdict 

• • 
• 
• 
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against my elicnt, and take the thcn common rCllwdy of a 
reyicw or second trial, 01' io go on and lo;';c the verdict after 

a ~1rnggle for \'idory. l\Iy elicnt'::; reputation bl'ing at ~1:tl\c 
(and hc was a gcntleman of fail' eharacter) he thonght the 

former comsc would cast an imputation upon it, and he 
insi::ded, against all my rernol1stra\lcc:~, UpOIl going on. I 

yielded, st'llsible of the rashne:-!;-i of the nndertaking, and, 
ambitious as I wa,.:, s1ill too bCIlSihle of my OWIl ddit·ipl1cies 

to hOpl~ for yictory in such a strngglc. By great good 1'01'
tnne, for I ought not to call it skill, I sncccclbl. This 
achicvcment gave me considerable ('cia I , and I was imme
uiately rdai ned i II other cansl':-, and for fom or fi vc yt'ars 
aftcrw::U'ds, I continuecl to pradi:-:e at the Snperior Court of 
New Hampshirc, ROl'kingham County, with nnabakd repu
tation; and {hen lert it, bccanSl' my home IJU~it1e~s rendered 
suell aDSl'I1CL'S lnco\1yellicni. 

But to cOIlCh.llle my ~iory. The cause in which I "\vas 
sue' 'e~srl1l was tried agnin upon what i:-.; eallcd a rl'view in the 
local praeticc. Not choosing to ha:~anl the little I had gained, 
I made all express ~tipnlatioll with my elicnt that other coun
sel ~hould be engaged for the ncxt trial' to act as leader. But 

when the cause at the next term came on fol' trial, I was 
astonished to find: ihnt instead or eldel' counsel, my jUlliors 

only were l'ci":.tilwJ. Thcre :::ecmed to be a. rccklessl1c'sS of 
conseq UCllee:.;, and a con fidenee ill resnl t:::; i 11 thi:; proecelli ng, 

whieh bot.h alal'lHcll and mortiflcclrnc; anclmy feal's wew cx-
--

cited to a greater height, Whl'll, on C'1I1l'riug the com!, I found 
that l\11'. Dl'xtl'l': of B,)ston, thcn at the head of the Massa
chusetts Jhl': alld truly princcps illtcr p(/res, was to assist .Mr. 

l\Iason 011 I hl~ other side. I utterly refused to go Oll; and 
made a motion fnl' a continuance to the nC'xt term, alleging 

the facts ill "indication of it. The 111otion was O\'CITUled; 
but the court thought I wa:; entiiled to the poor jlldulgenec of 
two day:; delay to send to l\1as:-;aehu:5cUs for other counsel. 
A me:5Sengl~r was acconlingly dc::-pal"ched for Afr. Prescott, 
and Oil retnrning bronght the informatioll, that be was then 
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engaged in a cause at Boston, and that. it was impossibh' 
to procn1'l' his ailt 'J'his was 011 the cvellillg before the day 
as:-:igllL'd for trial. I 'Was now ill nUcI' dl!Spondellcy, alld per

emptorily dpclincd doing allY thing ill the cau:'5l'. l\ly diclIl 
was illl aged mall, alld wept bitterly, alld elltl'l'ai:eu lilt' IIOi: 

to lksert him, Hssnrillg lllC that if wit II SIll'II odds agaillst· 
llW J lo~:t the caUSl', he should be saiisJjpd wit II Illy l'lJorts. 
His tears alld l'ni1'cat ie;; at last brollght Ill!' over. 1 movl'd a 
second POSiPl)lWJI1Cllt and ltliletl. The ('cWSl' came 011, and I 
told the rcal jale of Illy mi:·.;['ori Hm's to the jury. I was COIl
kndillg :l;..;aillst. talents, lcal'lling, eharader, l'Xper1l'IW(', agaill:-;i 

my will, and e-ollseions of my iuabiliiy. .£ asked their juliul
gelle-e, alld 1 dcmalll1ed the p:tticllt protection of the court. 
The enlist' wellt Oil, and as might he expected, my learned 

0PP01WIIIS brought a weight of C)orJlH'llce and argulIlClll, 

whil'h se('trled llestillcd. to l'nlsh mp. Fortullately, I had tht' 
l'eply; amI Iwing a::; wcll prepareu 01\ the law a:5 1 c()llid be, I 
spoke to the matter firmly amI do~e1y, with all tlj(~ vigor J 
could rOlTlllland, and all the sincerity which I fdt. 1 'Va:' 
again victoriolls. The jury, rather against the charge of tlw 
court, foulld a v(,rdict ill my favor. I have c\'cr thought that 

tlw jllry felt seme :-:ympathy for me jll this embarrassed ::;iLua

tioll and listened to my appeab, a:5 Olle strollg in faith, ho\\,

()vC'r wanting in profes;:;iollal skill. :My argument, I believe, 

was thtHlght well of by the bal'. At all event:'), it was a 
• 

feather ill my cap. .£ learned, indeed, on thi" occasioll, that 

.the race is not always to the swift, 1101' the battle to the 
strong, nor yet f<Jvor to men of ::lkill; but that time and 

chalice happen unto them all. 
I have dwclt longer 011 thi" cirCnl11:5tallce thall I intcndcd: 

but as it had ::lornc inllnencc on my professional carecr, I 

thdught it might 110t be unintel'cstillg to you. From that 

periou I was hOl1oreu with the friemh;hi p of 1\11'. Mason, and 
that friendship has continued with unabated confidcnce amI 

cordiality down to the present hour. , 
In December, Itl04, I was married to Miss Mary Lynde 

3 
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Fitch Oliv('r, the daughter of 1 he Rev. rnlOma::; F. OlivcT, 
then deceased, (who wa::; the ~on of the lIon. Andrew Oliv('r,) 
and of l\Jrs. Sarah Oliver, his wife, who was the daughter of 
vVilliam Pyncholl, Esq., all cminent. ante-rcvolutionary law-

• 
yer. :I will not speak to you of this marriage, from which 
I anticipa1ed so mueh hnppincs~. l\Iis~ Olin']', at thc time 
of our marriagp, was about twenty-two ,Ycars of age, was 
an ('legallt alld aC'complished woman, full of fine sense, and 
.inten·sting ill her p('rson and manners; most persons would 
haw called her beautiful. Wc werc married but a short " 
time; she was taken suddcnly ill and died, after a ycry 
short sickness on thc 22d of .Tnne, 180;'5. This hlow I felt 
with grL'at. severity at thl' time, and it <Iuitc unmanncd me. 
It was soon followed by another which completed tht.· pros
tration of my dearest hopes. l\Iy father died within two 

......... months afterwards, (ill AUgllsi, J.80;"5.) J never look back 
. ... 

upon this period of rny life without ii·ding a ~cw-;e of desola-
tion. lt left a dark amI melancholy hain of thonghh; hC'hind. 
I was n<'w to sorrow, full of hope and ambition, with an 
ardent enthusiasm, amI, perhap~, all almost romantic wild
ness of imagination. All my hopes were at ollce cut down 
and crushed. I l'('mained for a long time like one in a pain
ful dream, and there evcr since has been at times on my 
mjmi a cloud of gloom, which sorrow, probably, always 
gathers, and which everl the very sunshine of life does not 
wholly dissolve. 

It was jn this year, 1805, that I wae. first electcd a member 
of the Legislature of Massachusetts, as a representative from 
Salerno I was annually rcchoscn until I was appointed to 
my present judicial office at the close, of the year 1811. I 
was at that time Speaker of the House, having been elected 
to the station on the resignation of the Hon. Perez Morton, 
when he was appointed Attorney-General of the State. 

Of my legislative career I will say a few words. Though 
I was a decided. member of what was called the Republican 
party, and of course a supporter of the administration of Mr. 
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Jdli'rson and 1\11' . .l\Iadi~oll, yon arc lIut. to illlagine that 1 
wa:-; a mere slave to ihe opinioJl:'; of either, or that I dill not 
exercise an independent jndgllwnt upou Jlublie an:lir!'. The 

Republican party then allll at all othl'r tiJlles embraced lIIe'n 

of wry dillercnt vic\\';-; on mnny subjcd:-:. A Virginia Rt'
pnbliean of that day, wa:,; n'\'Y dilli'rcut [roll1 n. Massaelm
!:'e/t:-: Hl'puhlietln, and i he anti-federal doctrinc~ of i he rortllel' 
state 1I1l'1l had and still lw.\"c very little snpport or in{)uclll:e 
in tlie laUer SLate, Ilotwith:-:tallding a. eoneurrenee in political 
adioll UpOIl gellcral snbjed:::.. I \Va:::. at, all timc:::. a firm 
l)elie\'('L' ill the doctrines of Gel\('ral vVashingtolL and all 

admirer or hi:::. condud, trll'a.sures, and principle::; tlnrillg his 
whole administration, thollgh they were to me lllel'l! mat
tcrs or history. I read and examined liis principles, alld 
han' made them ill a. great measure the rule and gllilk 
of my life. I was and always lw.ye becn a lon!r, a dC\'otcd 
ltwel', of the Con;-:;titutioll of the United States, and a fi'ieud 

• 

to the ullion of the 8tate~. I never wished to bring the 
gOYl'rlImellt to a mere l:olll'ederacy of State::;; but, to pre
serve the power of tilt' General Go\"ernrnent gin'lI by all the 
State:', in full exel'ei:-;c aud sovereigllty for the proteetiulL and 
pl'c:-:ervatioll of all the States. I nen~r made auy cOl1ceallllf'l1t 
of' these opinions, and 011 more thall one public occa:;ioll I 
avowed thcm with a firm and unfaltering explicitllcss, Whl!lI 
:;ill!llCC might perhaps ha\"c beeLl deemed more prudcnt ill 
point of policy. I remember that on one oceasion in parti
cnlar, in the debate Oil thc cl'lebratcd rcsolution::; or ;\Ir. Gore, 
(afterward:::. Governor,) in Jt40S, it falling to my lot a:-; a 
leadcr ill opposition to them io·· dose the debate, I avowed 
and yindieatetl my admiration of General '\Va;:;hillgtoll';-: 
admini:;iration in all elaborate review of it. 

vVhile a mcmber or the Jcgi;:;laturc, though I ,va::; quite 
yonng, I was compelled, from causes to which I bayc already 

alluded, to take ail important part, and gCHerally a leading 
part: in every debate wliic;h brought the parties into eOlllliet. 

Therc were fcw Republican lawycr;:; ill thc State, and but 

• 

• 



r<,\\· (If i1H'm ill the It-gi:,;\ntme; alld in 1ht' Hq)llhli(,:lIl 

1 ht' IlIltll\WI' or go()d :-;lll'ak('l':', 01' ('\'('11 ot' to\Pl':tbk :-;p('ak
] 11111:': was p":-;IH'd. fOl'ward 10 a \lrolltitH'nC'(' 

itt tit ,halt', and in lIwn~ttt'(':-;, w\ti(,1t ll:-;lI:tilv d(w:-; not fall 10 
• 

t '1':'. w: l.~ :-: TIl a II. , 

t lit' "hare of it yOllng lIlall ill till' N('w r':llgland ~1:\h':-:, I 

look b:\I'k 10 i1,:11 Iw1'io(l or my li!'t' wi1h :-:OllW llotlt':-:i pri<i<" 

in rt'C'oll('ding that [ wn:-; Ilot lH'trayC'd in10 allY (kpartlll't~ 

frotn a .lll:-:t trwdt't':Ition of ('(llHllld, thongh my party from 

hpitt· r a lllillorit,·, ill tht~ l)\'()!!\'(':-:S or eH'llt:-:. ohtaillt'd a :-. .. ' , , 
trillillph:tnt pll:-;:-:t':-:~iOtt of' atl illP I('gi:-:lati\"l~ alH.l l'x('clttin! 

(it-P:ll'tllH'nt:-:. 'l'hc odion:-: llwn:"lI1'C'S or pro:-;('\'ipiioll :tnd re

Ir!o\'al:-: I ~tC'allily oppo:'!'d, and tlIP. llttjnstitlahll' di:-:lrietillg 
,Iw Nlatp into H'I1;~torial di:-:tl'ieh in 1~12, \\'hi(,], wn" olle or 
tllt' (':111:'(':-; lhat prccipii:tlt'd the faJl of lIlt' Ht'pllhlic:\I\'; from 

po\\"(,r, r Iwiil\t'1' ai(kd 1101' appI'OYl'cl: :llld illdt~('d I cl'a:-,(,d to 

\wlollg to the legi:-:latnre \w/'Ol't' it pns:·wd. 
'I'1\l'rt, i:-; 011(' 11IC'a:-:lll'l', l\(l'I,\'e\"('r, whil'h I o1lght 10 IIlt'lltion, 

\)('(':tl1se it ill rad ol'igillakc1 with lilt', and wlJi(·h wit!lOnt my 
t·:HIJf'.~t alld \'t':-:olntt' :mpport, against till' \\'islH':-: of my frielld:::, 
wonld Jlot ha\'c pa:-::"t'd. I }'t'rCl' to thf' Ad of .1ulH', I ~()(), 
\\·hi(·h rai:-,('cl tilt' :-::dari!':-: of tlw Jlldgt':-: of' the ~1(1)\'t'ml' , , , 
(~(lmt to $:2-100, :11](1 or the (,hilof' ,Tu:-:tiec to $:2.,)()O 1)('1' an· 
11L1Tn. Befort' that .Ad the :-:~tl:1rv wa:-: for ilw Chil'!' .Tn,;ticc 

• 

812;')0 (.t:~7;») and 1'01' tlw other oIn<Igt':-; $11 f){);, and the 

.lmJgc;o; alJllnally }wtitiolJl'cl the legislature for an al1l1nal 

gra lit, w h ieh \Va:' 1I:-'11all y gi \"('11, of ahon t $!)()O. Th i:-: kl'pt 

thelll ill a pt'l'petnnl f'.!atc of dpl)('ndcnce UpOI1 the kgi:::latnre, 

and eontrihnted ill no ::;mall dt'grcc to th(' retanlatiPIl of any 

solid growth or om Jnri:-:prndellCI'. All the Judgt·:-: of the 
Supreme Comt were Federali:::t:.:; and thi::; c'on:-;iiillted with 
many of 111.'1 politieal friends a decided objcetioIl to the mea

:-:nrc, :1:" it ~'a\'c' indq)('ndclJC'c io th('i1' cncmi(·:-:. I h<'li('ycd 

the l1\('a~nJ'(' right: alld :"toO(l forth a:" it:,; :Hhocat(' al a timc 
\\'hcn it wa:.: nnpopnlar 1'\"('11 with many of our political oppo

i1C'llt:-:. It \\':1:' l:aJ'l'icd. In .THill', 1 ~()9, fillding 1 hat the :-;alary 

was ~til\ illadc(lllatl'~ and h:wing karncd from :\Ir, Chief .Tn:::· 
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liel' Pa\,~()ll:-' (a mo:;t emilll'nt alld accolllpli~·;\\('d .Tntlg\') that 
II(' ~I\olIld he C'otrlpclkd to l'l':,ign lllIlc:,:-, il wn;-; rai;-;(~t1, ] 

ll1ad(~ alluj]wl' ('\lint 10 proCIlJ'(' all illcn'a~('. vYIlClher J 
moved the I'(':-:olntioll rill' thl~ COll1ll1it.il'C lor noi, I do llot 
lIOW J'ellWlldwl'. Btlt the llll':!:,nn' wa:-: mille; tlllll a fnnwabl(, 

report havillg b('('11 Itladl'~ ill tht' :-:nl>:-:I'qtWIl1. dL'lmte 1 w:rs left 
ll" all tho:-:(', who \Vl'l'!' it;-; fril'ltlb, to cOlldnet, alld, illdl'ed, to 

• 

lead i iw debate. It l'I\('()l1IJtI~rc'd gn~al opposilioll from :-:e\"(~-

ral (plnrtl'r:o:, alll1 ] bore 1 he brunt allll blll'c1cn of' t II(' day'. It 

wa:o: 1rinlllphant; alJd the salaril's fiXl'd by the Ad of .lillie, 
.L~()!I, for 1 he Chil'/' .In:::; 1 ice S:FjOO, and for the a:':o:o(.'iatc;-; 

:;,:WOO, ::;1 ill n'lliaill the ulory of lilY Itati\'l~ 8tate. 'J'IIC mea-
,,~, '..... II,; 

sure has :-:l'cun'<! to her the :;el'\'iee;-; of some of hel' ablest 

lawyers; alld in my hurnblc jndgtnenL has contributed more 
to (Ti \'l' IH'n nallCIlCC to her i IIsti t utiolls, di!!nit y to her j uris-

ij LJ 

prtHlt'n('e, alld steadiness to her pro:::;per: L y, than any olle 
~illgle lllea:::url' of the State during the last forty yean;. 
This acl\ierc1I1cld, however, l:O~t me ~onw political rri(~IH.l

:-;hip;-;; and it was a long time before .I rcco\'ercd the poimlar
it)', \\'hich wa:o: lo~t oy a llletl:mre ;-;0 odious to :-;Ol11l' of thc 
Republican lcader;-; of that day. 

III tll(~ autulllll of 180S: I \\·as dlO:O:l'n a llll'mberof Congress 
io fill thc \,acallc'Y occa~iolled by tlt(' dl'ath of my hOllored and 

lamcllted friend, 1\11'. Jacob CrowlIin:-;hield, a lllall of exedl<'nL 

ullder:::;tanding, of lI1anly fecling, and incorrnptiblc integrity. 

I J'l'mainetl ill COlJgres;-; olll y d uri IIg one session, (that. of 
1 ~O~ - ml,) and dedillcd }wing a eUlluidate for reelection. I 
ha\'c 110 rca::;ou to uoubt that my rcel(~ction would have been 
sure, for I ,,·as originally choscn without opposition; but con

~idt'ratiollS of prudence ill reierenee to my professiolI iuduced 

me to withdnnv. Inueeu I hau been long satisfied that a 

1 Thr~ Committee who rcporte(l the Act of .Tnlle, lS06, wert', l\Ie~srs. 
Story of S., lIIr. Slm'lIlll, 1I1r. 'Vlll'aton of 1\., 1\Ir. Kinsll"', 1\11'. Par.;on~ of 
Chl'~tl'l'til'l(l, ~Ir. l'l·l'I'Y. al1(} 1\11'. Ma:,;oll of B. The Committee who reportetl 
the Ad of 180~), :\It-. Phdps of n., ::\11-. Fo~ter of B., nIl'. StOl,)", 1\11'. Jat·k
~on, and :\11'. 'Yhe(,lt'l' of Lant'shorou!!h. The names of the Committee will 

c. 

at OIlCl~ ~how who were the supporters ami opponents of the llleaSUre. 
3· 
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('ontil1l1anC'(' ill pllhlie lift' \\'a~ ill('()rnpatibl(~ with complete 
:-;\1('('(':'~ a( i!\(~ hal'; and the !i'w, 1hough hrilliallt PX('('ptiOIl:', 
\y\Jitlt T ha\,(' ~ille(' kllOWI1 to the trnth or thp l'!'Ill:1l'k. and the , 

many ('ou(il'llIatioll:, of it, han' 111atle l1W re:-:()Intc~ at :,I\1illlcs 

ill my nth'iet' io :I1nhit ion:' young lawyer~ IlI',,('r to fw('k pnblic 
lift', if tlwv nW:1n to he emilH'llt at the bal'.\ksi{k~. 1 ('all-

• • 

ltd c1is~nis(~ that I had lo:,t Illy l'eli:-h for political ('ontl'm'Pl':-:Y: 
and 1 foulld an (,llti\'(~ o\H'diPII('C to party projeets rcqnil'l'd 

~\1l:h ('on:-;tant f':lC'l'ificc:, of opinion and f('('ling, that Illy soli
('itud(~ wa~ grl'atly illtl'pa:,cd to withdraw ft'Om the fil'ld, 
that I might (kvot!' llly:-:t'lf with a sillglelle::.:;·; of heart. to Hw 
~tndy of tlw law, whil·h wn~ at all tim('s the objt'ct of my 
admiration and :11Il1o~t cxelll:,iv(~ dcvotion. , 

• , 

Dnring my t'llOl't earcl'r ill' Congress I d~d not t:d~(' any 

:H'tiv(' part ill tl1<' publie nH'a:,l1\'(':'. OIW })ropo~itioll, how

('\'("", T YClltun'd to mnv('; and as it formR :a ~tril\ing proof 
of tlIP rnntation:o; of party opinion, I will ilOW fcfer to it. 
Relil'\'illg that wr \V('1'C approaching a state of thing:" which 
wonld probably terminate ill a war with England, and that 
the nnprotcetecl ;;;itnatioll of our comm(,rcc, and our want of 
an etli'd.ive navy, Wtl;.; al1 inducement to the continual ag
grf':-;f'ion~ of fOf(~ign p()wcr~, I was anxious [or a gradual 
incrcas£' of om 11:1\"al (':-;!abli:-:;InncnL I had poml(,l'f'd upon 
the f;ubject with a good dt'al of care, and had df'l'inxl some 
aid from the expericnce and knowl(>dge of those most ('onvef

;.;ant \V-ith the ;.;ubj('ct, and I was led to believe that a force of 
len ships of the line, and of thirty frigates would, in a war 
of defcnct', bt' an adequate protection to our coast. I con
~idered that Great Britain could not maintain a hostile fleet 
on our coast, unle:"s at nearly triple our expensE', and triple 

our force; that she must employ at least two squadrons, each 
of which, to bar accidents, ought to be superior ill point of 
force to our whole armament; and onc to relieve the other in 
rotation. It occurred to mc, that the expense of ~uch large 
fleets would be wholly disproportionate to any naval objects 
which Great Britain could have in view for conquest or de-
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pl'('datinll~ 011 OW' coast. UncleI' t1H':-:l~ irnp\'l'~sioll~, 1 pl'(~
pared a lIlotioll, ,yhielt 1 Oll'l'fl'(\ 011 the fourth day or Jalluary, 

I ~OD: ill the followillg word~ : -
"'I'liat the eOllllllitt(,<" &c., be directed to inqnirc illto the 

t~:''l)('(li(,lJ('y or illerca:-:illg the lIam1 c:-:tabIisllll1cnt or the 
Lflitl'd Stah'~, with I('a\"l~ to rt'\)t)\'t-, by bill or otIH'f\\·if'l'." 

1 :-:uppOI't<'d thl~ lJIotion ill a :-:pl~l'eh oC ahout an hou\' and 
:t half ill lellgth, with all the ability and re:;onrc;('::; 1 po~
";C':-;:-:l'd: and, withollt a1t(~llIpting allY Iligllt:-: or l'lollllPllCl', ell

dl'anm'd to dl'llloll:"trntc the propriety of all i1lqlliry illto the 
~nb.il'(~t. '1'he propo:;itioll wa;;; virtwtlly llegatived, by an 
aIlllo;.:;t uni,"crsa1 vote of the Republicall party in thc House 
ro lay t he ~ame Oil the tabll', with an avowed detennillatioll 

to defeat it. And somc of thc gentlemen who spoke ill op-
, 

po:-:itiull to it, denounced thc Navy, and did not hc:-itate to 
:-5uy that my snpport of it was pure Federalism, and utterly 
inconsistent ,vith the known policy of the Republican party. 
Tili:" 1 well knew, was true at \Vashington; but it was not 

true ill rl':-:pcet to Republicanism in J\Ias:-;achwletts. On the 
--eaboard ill that State, we \Vere friendly to a naval establish
mellt. Mr. Jellersoll was believcd to be hostile to snch an 

e:5tabli~hmcllt i :llld the whole policy of the then administra-
1 ion was :-:0 Ilotoriously against it, that I ill(:U\'\'ecl 110 small 
~harn of odium for broaching such a. heretical projed. 1 

have lived to see the time when our gallant Navy, having 
fought itiiclf infO favor, has become the idol of thc lw.tioll, 

<-

and compclled many of its most strenuous opponellts to avow 
t111'lnsclve:-; friends. Yet its earlya.nd its true friclld:3 have 

hecll forgotten, in the general eagerness to be enrolled among 

its advocates, at a ~ime when there is no longet· any reproach, 

I!xcrpt in being lukewarm in its praisl\ Such is the muta
bility of public opinion! 

There is one other act of my brief career, which I notice~ 

only bccanse it has furnished an occasion for a remark of 

~Tr. JeHl~rson in the recent posthumous publieation of his 
Corrcspondence, (4th vol. p. 148.) It was during the session 
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of 1~08 - J~n!l that thl' embargo, unlilllited in duration alld 
extent, wa:, pa~:-;ec1, at ilw instalw(' or i\lt-. .11'fl(·I':'llll, a:-; a reta
liatory lI\l'a:,nrc npon England. It prostm.t!'ll t he whole eorn
mereL' or Amcrica, and prodl1L'(~d a dl'grel' or di:'tl'e~:; in the 
New Eng-bllll State::; greater 1 hall that which 1'olluw(·d npoll 
til(' war. 1 alwap thought that it was a IlIca~t1I'(' of dOllbt
fill policy, but I :-;u:;tailll'Ll it, how('v!'!", wit b nil Illy little 

• 

inilucncl' for thc pmpo:-;e of giving it a fair ('xperilllt'llt. A 
year pa~scll away, allli the cvib, whidl it inilieted upon our
~elvc:;, wcre daily illcrea:-:ing in magnitude and extent; and 
ill the Hlean tillie, om l1a\"igatilH~ being withtlrawn from the 
oecan, Great Britain wa~ enjoying a trinrnphant mOllopoly 
of the commerce or the world.- Alive to till' snfll·rings of 
my fellow-eitizcn::;, and pl'rc('i \'ing that i heir necc:;::;itie:; were 

• 

driving them on to the mu::;t violt-llt. 1'e::;i:;lancc of the mea-

sure, - aud, indeed, to a degree which threatl'ned the very 
existt~lwe of tht' Unioll, I became cOllvineed of the neces
sity of abandoning it, amI as soon a:; I arrived at vVa~hillg

ingtoll I held free eOllver:;a.tiol\:-'\ with many distillgui~hed 
melllhcrs of the Republican party on the subjed, which were' 
soon followed up by coml1ltations of a more public nat.me. 
I found that as a mea:;ure of retaliation the systcm had not 
only failed, but that l\lr. JcfIerson, fwm pride of opinion, a~ 
\vell as from that visiona.ry course of ~pecnlation, which often 
misled hi;; judgment, \Va:; resolutely bent upon maintaining 
it at all hazard::;. He prcfessed a firm belie/' that Great 
Britain \\'ould abandon her orders in council, if wc persisted 

in the embargo; and having no other scheme to ofler in 
case of the fail nre of thi~, he maintained in private conver
sation the indi::;pem;able lleccs:;ity of closing the session of 

congress without any attempt to limit the Juration of the 
system. The conSl'quence of this would be an aggravation 
for another year of all the evils which then wcre breaking 

dO\Vll New England. I felt that my duty to my country 
called on me for a strenuous effort to prevent such calami
ties. And I was persuaded that if the embargo was kept on 
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dnrill~ 1111' Y('[1I', there wOllld be all 0P('J1 di:'j'('gfll'd :1111.1 j'(':-:i:,t. 

allee of tlw law~. I \\'a~ 1I1l\\'caried, tlIt'reCure, ill Illyelldea. 
yor;-; to illlprt'i':' other nWI:dH'I'S or C(lllgl'l'~:' \riIlI [l :-:t'!Ii'C of 

0111' t:tllllllWII d:lIlgt,I'~. 1'fl'. Jl't1i~r:-:oll ha:-: illlPllkd lllai!lly io 

Ill(' lIlt, -I't'jleal of 111(' PIlIiJnrgo, ill a kiter to whi(-It I han' 
alrrady nllwled, alltl ha~ :-:tigll1.di/,ed· 1I1l' 011 illi:-: aeCollllt 

\\'ilh'the l'pithet of" p:::elldo-!'epllblieall." ;; P:-:l'udn-I'l'p"bli
eall," or ('0 nr:.: l', I mnsj: be; as e\"l.~r,v olle W[l:::; ill 7\11' . .Jell(~I'" 
:-:011':-; opillion, who dared to Yelltnre npoll a donut of' hi:; 
illfallibility. Bnt ~Ir . .Tdrl'r:,oll has forgottell io Ilwlltioll tltp 
J'('itl'l'rtt(~d nHempts made by him throllgh a t'orl1lllittl'(~ o[ his 
pal'iiC'lIlar adhel't'nts (Mr. Gilt's, l\lJ-. "Yil:-;ol1~ Mr. C. N'iellOIaS, 
and Mr. G. \V. Camp helL) to ddfll·h me frorn my object. 
lit thl~ COIlI':,e of tho:.:e consultatiolli', I leaructl the wlJOlt· 
p(lli(~y of Mr . .Jefl(~r:,ol1; amI was ~nrpl'i:-;l'd as well a:-; gl'ie\'t.~d 

to lind, that. ill the face of thl~ clcmcst proofs or i hc fn i I me of 
his plall, ht' ('ontilllwd to hopc against facts. MI'. Jellcrson 

has hOl!o\'('d me by nttrihnting io my influence the repeal of 
til(' ('1l1iJal'go. I freely admit that I did all J could to aecnl11-
pli:;!J it: though I returned homc bcf'Ol'C the aet pa,,:sl,d. The 
YC'ry cag('rJH':;S with which tlw repeal "-as :mpported by a 
majority of the Repnblican party ought to have taught Mr . 
.J('fil,'rsoll that it was already eon:;jelt'red hy them as a miserll-

1>1(, aml l1lischicvous failure, It is 1I0t a littk l'l'lnarkable. 
-

that mallY years afterwards, IUr. Jetll'rsoll took gl'l'at credit 
to himself for yit'lding up, SII([' spontc, this fa\'oritc measure: 
to prc:-:ern', as he intimates, New England from opf'n rebel
lion. I '\Vhat in me was almost a erimc, became, it seem~, 
in him an extraordillary virtue. The truth is, that if the 
l11C'HSnrC haclnot been abandolled when it was, it 'would have 
O\'('rltHlll'cl the admillistration itself, amI the Republican 
party wOllld have been driven from power by the illdignation 
of the people, goarded on to madlless by their :-;uiTerings. 

1 f'l'(' lli" l<'ltrr to C;PI\('ral Deill'l'(lI'n. tlat(·d .Tllly 1 fith, 1 li1 n, anel Ili~ Irttl'l' 
to 'Yillian.l B. Gill'';, dater! DCcl'lllbcr ~5th, 1~::5. JefIcrwlI'tl ('u 1 '1'(."1' ° 1111-
(-lIN, vol. 1\'. pp. 1.Jti, '!l~), 
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I haY(~ ('\'('1' eOIl~idl'l'I'<1 tl\l' C'mhal'go a ll\(~ai'n\'(' \yhieh W('IIi: 

to the lIi nJo:-:t limit or ('OI1:-;tl'l1('t i\"c PO\\'('I' \ll\d!'!' lIw Con~t i
tUtiOll. It: stilllds npllll tile ('xtl'ctne WI'gc or the COI1:-:titn
iioll, being in iis wry form alld il'nn:-; all Illllilllitl'd prohibi
t ion, or HlI:-;pen:-;ioll of foreign eomnwl'(,c. H 1 Wl'l'l' di:-:pmwd 
to impuiP to ]\fl' . .Jelrl'l'SOIl 1111\\'ol'thy "icw;;, or Ullcon:-:t ilu
tional Oiljl'd:-:, (which Iw :-:0 liberally atll'ihnks to other::',) it 
would n01 be dilli(~nlt to i:'clect frolll his life wry strong proof;3 
to jU!:itif'y the111, aner hi;3 manner. ,\Vho, for in:-:tanc(', can 

• 

remember, without regret, his eOlllluct ill relation to thc battnc 
of New Orlean:-: 't \VllO CUll reconcile hi::; treaty with France, 
by which Louisiana wa::, adopted illto 1 he Unioll, with his 
aclmo\yl<~dged opinion, that it. wa::: beyolld the reach of the 
Co,lstitniiol!? I :-:pcak \lot my \lWlI opillioll 011 the biter 
point, but hi:-:. I IH.'\"e1' have elltertained a doubt of the con
stitutionality of that treaty. 

But I pass from tl1(':-:c ullgracious topics, to which I should 
not have alluded, if it had not becn in ~clf-defl'llc(,. You are 

too young to know the real fact~; amI whel\ I am deml, yon 
may fed an interest not to hay(' your fathl'r~s l'haraetl'l' sullied 
by the pen of Mr. Jefferson. 

In Augnst) 1808, I was married to your mother, (then l\Ii8f\ 
Sarah "\"aldo ,\Vetmore:) tlip danghtcr of Judge \Vdmorc, 
Her father was a distinguished counsellOl'-at-law, and her 
mother the granudaughter of the Brigadier General vVuldo, 
who is so wdllmowll in our provincial annab. 

Your mother wa::; the intimate friend of my lir::st. wife, and 
related to her by marriage. vVe had the misfori:nnc to lose 
all our elder children in succession. \Ve buried three daugh
ters and one :--:on before either oj' them attained SC\'C11 yean; 
of age. Tlll'y were all vcry promising children, and our 
repeated 10s:3c;:; almost bro1\e our hearts. Your brother was a 
boy of very uncommon inll'l\t:-:, and bore my name. He 
died in n decline, after having had the whooping cough, 
which entirely prosh'atcd him. I have many agonizing recol

lectioll::) on this subject, and some truly pathetic tonches of 

• 
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t.l'ndl'rness io kll, b11t I ha\"l~ IIcilhcr the henrt 1101' tlw power 
to go over them. You "'ill olle day leal'll how ditliC'ult it is 
to bUl'y our ;o;orrows, whell thl'Y have l:itruek del'll illio our 

~onb. 

In November, 1811, I ,,'as appoillit'd one 01' the A:-:soc·iatc 
In;-;tiee:-; of the t-lnprl'llle Court of the Ullited State:-:, by 
Prl';-;idell t Mad i:-:Oll, Iwi lIg thcH th irt y-lwo year:-; of :1 ge, and 
the youlIg(·:-:t judge that e\'cr ('aJlle 011 lh"t lH'lleh. 'J'he oJiiec 
wa:-; eOl1ll~ITcd 011 me \\,it llOut allY solicitatioll Oil Illy part, 
alld callle UpOIl IIW (Inite lllll·xpeciedly. I Ita\'e alway:-; sup
po~Pd t Irat Illy ('xcelkllt frit'IH\, l\Ir. Ezel\ it'! BacoII, t he'll of 
l\la:-:sadmsct/:-:. ami 1IOW of N"C\\' York, l'l'('olnnwlldcd the 

• 

appo i lItn I ('lit. 

J3cing at this iillw Spl'ab'l' of the Hou::-:c of Ilcprc;-;clltatin's 
L 

or l\Tas::-:adlll:-:ctt:-:, (a ~tatioll to which I \Va;.: first :tppoillied 
ill Janllary, 1 :--lll ,) ill llw following Jalluary sC',;.-:ioll J iook 
leave of t\H' ] !on:-:e, Oil resignillg my place, ill a Hhort address, 
a C()py of \\'hi('h is amollg lily printed papl'J"s alld pamphlets. 
I hope yon \\'ill read it. At tbis day I do not f('el as\Jamecl 
of' j t. 

I shall not dwell npon the cirCl1l11stuncc:-, attendillg Illy 
jllc1icial1ifc, because tlH'y are open to yon ill the dceision:5 a~ 
well 011 my circuit as ill tIle Supreme Comj·: ill flIt' publislwd 
Reports. The time, howen'r, when ! cam(~ upon the BClleh 

• 

was <Iuite unpropitious. The docket was ihcn (owing to the 
proiracted illiinnity of' ll1y predecessor) cro\Vd(~d wit II pCllal 
actions alld cases of seizure, arising 1.1Ildcr the embargo and 

nOll-intercourse systems; alld in the thell excited statc of the 
people, it. was no easy matter to administer the law with 

• • 

firmness, and at the same time without oJ1ence. The wnr 
follow('d d(lse upon the heels of these measures, alld New 
Englalld was roused into still greater excitemellt by this Hew 
calamity, which seemed in her view to threaten the entire 
desolation of all her commercial and agricultural 1I1tere::;ts. 
III my circuit the prillcipal qncstiolls of prize law wcre of 
more frequent occurrence than in allY other parts of the 
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Ullion; and .l need ~ea.reely inform yon that the task of pl'l'
forming it was ungraeioll:-' alld fllll or delicate eonsidcratiuns. 
How it \HtS periln'nwtl it. is Hot for me to ~:Iy. Ld i1w 
printed dpC'i:-:ions ~peak fOt' me 011 this ~nbj('ct, 

The reinl'll of peace brought wit h it, among the public 
bh~ssing:-:. that which was must weleome to lll(" the di;-;eharge 
of the ordillary dlltit~S of jllllieial life ill the COl1l1liUll eoUl':-'L' 
of bu:,il1('::':-', free from popular pl'ejndice and party ~pirit. I 
lal)()rcd ill lily ,"ocation with assiduity, Ile\,l~r ex\weting agaill 
to be calkd into pnotic politieal seenes. But ill the year 
18:20, there being a eOll\"(~lltioll called to revise the Constitu
tion of' ~la::;:-:ac:llt1::;t'tt:::, I was eleded a llIellJ bel' \'l'Otn Salem, 
allll attended dmillg i lll~ wholl' :-'t's:',iOl1. Yon wi!! haw an 
opportunity of reur!ilig, ill tile printed debate:-:, t he part whieh 
I tuok 011 that occasion. But. my prilleipal labors ,,'ere iu 
another body, the great committel' 011 the subject of the 
reprt!scntation ill the Hou~e, whose debail's werc Hecl';.;~ttI"ily 
private. 1 there auvocated t he district ~y;.;telll amI appor
tiOlllll('lIt of representative:::; accordillg to populatiou, f'O:l:-: 10 re
duce the rl'prl':-clltalive:s to a comparaii':ely moderate numbcl'. 
The plan~ though supported by some of the able:5t of the 
Committel'~ and particularly by Mr. Pres('ott-, failed in Com
mittel', and \\'e agreed to snpport the IH'xt best. plan, which 
;;lwulu }'('dllec the rcpr(~::;entaiion. It was that which \vas 
aftcrwarJ:-: adopteu by the COllvelltion, but which failed with 
t.he people from causes wholly aeeidental, and a:.;ide from its 
merit:::;. I \lOW regret that I did lIot write out the substallce 
of the ~pccches which I eldin'red in the Convl'ntion. Ex
cept ill a :-;ingte in~tancp IlJl~v{'r fUl'l1i:5hecl even a note; and 
the best :-:peel'h whieh I dcli\'cred (I do llot mean to state 
what its merits were) is searcely touchecl in the printed de
bates. I mean the speech 011 the question of amending the 
Con:5iitntioll so as to allow the Legislature the power to 
diminish, ati \yell a:::; increase the ~alaries of the Judges. This 
propositioll I 0ppo:3cd totis -viribus ill an elaborat.e argument; 
and obtained a triumphant yotc in the negative, after it had 
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oeen c;lI'ried the other way by a Ycry large majority. From 

accidelltal circnmstance.-:, this speech was reported le&' fnlly 

than allY other; and indeed I may say, that not a single 

spceeh of mille is given with any thing like fnlness or accu

racy. l\h. vVebster, with great propriety and foresight, cor

l'ecteu all his OWII. I HOW regret that I did not undertake a 

similar Jabor; sed pcrellJlt [abores. 
Sillce that period nothillg of a pecnliar naturl' has occnrrcu 

in the eren tellor of my life, except my removal from Salem 

to Carnbriugc, upon being appointed Dane Professor at Law, 

a placc to which I was earried by the voluntary aud uubi

a~ed choiec of that learned gcntleman. 
I havc 110t said much to you in these brief memoirs abollt 

lily own stmlic:-::, opinions, or pursnits; perhaps at a time of 
marc lei:.:urc I shall \\"rite some sketches to you which may 

lead yon more thoroughly jnto tIw feelings al1cllucnbrations of 

my early alld my latcr lire. In my youth I was smitten with 

a Jon) of poetry, and I had the rashness to print in a first, 

and nft(,l'\'\'al'd~, in V:;O--L, in a revised edition, a poem called 

the Power of Solitude, and some other poems. All except 

t\\'(J: short and unimport-ant poems, were written by me.1 

Those two (I have marked them in my own copy) were 

\\Tiricn by my first wife. The work had yery EWe snccess. 

The critics ~roke unfayorably of it; and what was a little 

remarkable, finding from my preface that some of the minor 

poems were not written by me, they praised highly those 

which tlwy supposed were not mine (and which in fact were 

mine) and censured all the others. Such is crit.ical praise, 

alHl sllch critical sagacity. Henceforward I dropped poetry, 

except as an occasional amusement of a leisure hour; and I 

rlcpartcd from its fairy realms with a humble belief that I 

\\-as not destined to live even at the outskirts of her en-

chanted scenery. I took a lawyer's farewell of the l\Iuse, and 

1 In a letter to S. P. P. Fay, daterl Decembcr 26, 1798, at which timc he 
'Was clIgagcrl in the compositioll or this poem, he speaks of it as "the sweet 
employment of my leisure Lours," 

4 
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following out t.he prcccpts of Blackstone, plunged at once 
. into t.he dark labyrillths of the ancient learning of the law. 

Yet I canllvt say, even at this distallce of time, that 

" The dreams of rindlls und the Aouian maid 
Invite no more." 

POl' though no longer a votary, I delight to visit the haunts 
of poetry, to listen to the lofty strains of the great masters .of 
the lyre, to gaze on the magnificent structures reared by her 
worshippers, and to catch a transient inspiration, while roam
ing abroad through nature. 

I fcel the gales that ronnd me 110w, 
A momentarY bliss bestow. • • 

As w:lving wide their gladsome wing 
:My weary soul they seem to soothe; 
And redolent of joy and youth 
To Lreulhe a second spring. 

• 

But to dl'Op metaphor. I st.ill continue to relish poetry and 
fiction with a ,varm and vigorous 10\"e; not, indeed, in the 
daily outpourings of modern pocts, but in the worll:s of the 
great Classics of our language, of Milton, and Shukspeare, 
and Dryden, and Pope, and Thomson, and Gray, and Gold" 
smith, and others, of that true school of immortal verse. 
Of the morc modern poets, my prjncipal favorites are Cowper 
and Crabbe; the former for his singular beauty and simplicity 
of thought and language, and severe truth of morals; the 
latter for his almost supernatural illustrations of the human 
character in all its nicest shades and most secret workings. 

But I forbear, for I llUye wandered from my purpose. As 
an appropriate close of these slight sketches, I shall subjoin 
a list of my literary and professionallabors.1 Some of them 

1 The accompanying list is hy no means a complete one. There are other 
compositions (particularly legal) of which at present I shall say nothing, 
though the time may arrive in which it will be proper to disclose them. J. s. 

[This list is so incomplete that it ill here omitted. ' EDITOR.] 
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are scarcely worth your examination, except as matters of 
filial curiosity; and some arc in bad taste, but such as be
longed to the day when they were writtcn; athol's, perhaps, 
you may find not wholly without interest or usc. Such as 
they are, my dear son, I commend them to your kindness. 

May God in his good providence grant you many years of 
happiness; may your attaininents far outreach those of your 
parent; and your genius, matured by the masculine study of 
the best writers, giyc you a just claim on the' gratitude of 
your country, as one of its ornaments and its protectors. 

I am, most affectionately, 
Yom father, 

Mu. 'VILLIAM 'V. STORY. 
• 

• 

• 
• 

JOSEPH STORY. 
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I~FHIXGE1IE);TS OF TIlE XECTHAL THADE OF 
TIrE r~ITED ~'L\TES. 

A ){DlUnl.U, "\TH)I!E~~I':ll TO TIlE pnESITlEXT AXO COXGHE~S OF THE 

l'XLTEH ::'TATES IX BEIl.\.!.!' OF THE IXU.\BIT.\:-'-TS OF :';,\1,E)[, ~IAS

SACIIl'SETTS. 

... 

THE Memorial of the Inhabitants, &c., humbly showcth, 
That on ordinary occasions they have deemed it UllnCCC:3Sary 
to apply for redress of grievances to the Government of their 
countl·y, confiding ill thc l"<,ctitudc and wisdom of its coun
cils; and, though their confidellce in this respect is undil'11i
nbhed, yet, as questions of llational moment are now agi
tated, and aggre:o;;-.;ions comrnittecl 011 Ollr ('ommerce in a . 
manner unprecedented, they deem it their duty to approach 
thc constituted allthoritie~, and express their sentiments with 
fidelity and deliberation. 

It has been a source of the pnrest satisfaction to your 
Memorialist"" that, while foreign nations have been engaged 
in wars, which in their nature alld consequences have trans
eClIded the limits of human foresight, the United States 
haye, under the benign care of Providence, been preserved in 
the enjoyment of peace and liberty. They have beheld with 
pleasure our commerce, at first feeble and confined, gradually 
expanding with awakened cnterpl'isc, ulltH it has reached the 
farthest shores, and embraced the most inhospitable climes. 
This commerce, prosecuted with increasing vigor, and fos
tered by new aid5, has continually brought to our ports the 
wealth of all nations, and, by opening a liberal intercourse, 
added fresh zeal to foreign industry and domc::;tic labor. 

" 
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Your l\Temol'ialists, con~idering wm an evil, which cannot 
be confined in its consequcnces to belligerents, even when 
proseenled with good faith and amicable intentions towards 
l1cutrn.l~, and believing it the soullll policy oC the United 
States to avoid every entallglement in it, as injurious to 
internal improvement and external intcrests, have witnessed 
with unhesitatillg approhation the disposition to neutrality 
patronized by the Gcneral Government, at times when na
tiollal wrongs have been prcssed upon UH with peculiar aggra
vations, and seemed to point to a summary redress. Firm
ness and moderation have happily secured all the advantages 
of snceess/'ul war; and the sober appeal of reason has car
ried cOllviction to foreign nations. From considerations of 
a similar nature, yom Memorialists have submitted to the 
injuries of bellig('rents during the late European war, and 
awaited with confidence the decisions of prize tribunals, insti
tnted to adjui't national rights, and afford a fair, though tardy, 
redress to grievances. To these tribunal~, elevated in the 
presence of the world, as the learned and impartial courts of 
nations, they ha,"e hoped, that all parties might appeal for 
ju:stice, and receive a righteous reward. In some instances 
they have been disappointed; in others they have realized 
their expectations. And even when they conld not admit 
the COl'rectness of some decisions, principles of national law 
have been expounded, and rules prescribed, which might 
serve as polestars for their future direction. 

Your l\lemorialists, however, have witnessed, with deep 
regret and deep anxiety, that to some of these tribunals they 
can no longer appeal for safety. New interpretations of old 
rules, and new glosses on ancient doctrines, have been put 
forth to control the course of neutral commerce, and restrain, 
,if not annihilate, its most beneficial operations. Their sur
prise has been greater in this respect, because the nation, 
which has adopted them, is one from which we had a right 
to expect the most conciliatory conduct; since with her ulti
mately centre the proceeds of our commerce, and from her 

• 
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wc pnrchaHe the gt'catest portion of her staple manufactures. 
The interests of Great. Brit.ain alld the United States seem 
In this respeet mutual. \Ve eon;;;nmc the products of her 
indllstry, and give her in return, besides large sums of money, 
raw materials, by which she may levy Hew contributions 
upon m;. Similarity of manners and habits, of language 
and edncatioll, !tn ve added artifieial illducernents for inter-

• 

coursc, and gaiucd for her among ns a respect not slightly to 
be viewcd, or incollsiclerately forfeitccl. On all occasions, the 
Ullited States have cxhibitcu towards her an a.micable dispo
sition, and a just, and, it may be added, a generous, policy. 
If, therefore, we had favors to ask or receive, our claims 
would be peculiarly strong npon her, because we have been 
emphatically the sinews of her opulence. But it is believed, 
that the United States never asked of any nat.ion more than 
justice, and arc willing to be bound by the established rules 
of commerce. Your Memorialists, therefore, exprcss deep 
regret, because the public coufidencc has been shaken, which 
may not easily be restored; and deep anxiety, because the 
principle;:; alluded to, if conceded, must eventually prostrate 
our trade, or leave it at the arbitrary di:5cretioll of the bellige
rents. Whether peace or \var prevail, the baneful influence 
of these principles will every\vhcrc be felt; and in the latter 
predicament we shall, as neutrals, share the mischiefs of the 
war, without the chances of the benefits of it. 

vVith these impressions, your Memorialists respectfully' 
submit some observations on thc nature and importance of 
the principles avowed by the British High Court of Admi
ralty. On the present occasion they would avoid the dis
cussion of contested points respecting the freedom of com
merce, on which civilians have entertained different opinions. 
They would avoid the question, how far even a direct trade, 
c8.rried on by neutrals between the colony and mother coun
try, with boni fide ncnt"al property, is protected by the law 
of nations, though it may justly be a ground of national 
investigation. They are willing to avoid these extrinsic, 

• 
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t.hough important, subjects, and mect the principle of the 
Engli::ih courts upon the la.ws and usagcs sanct.ioned by the' 
praeticc of nat.ions. 

The principle reccntly established by Great Britain is, as 
your Ml'morialists UlHler"tanrl it, that it is not competcnt for 
a neutral to carryon in war any trade, which he is not accus
tomcd to do in peace; and thnt he shall not be permitted to 
effect that in a circuitolls, which is inhibited in a dil'cct, trade. 
As corollaries from this principle, she insists, t.hat the colonial 
trade, exercised by ncutrals, shall not extend beyond the ac
customed peace cstablishment; and that whenever the neu
tral imports into his own country colonial produce, with the 
intention to transship it to the mother country, if a direct 
intercoms!? be interdicted in peacc, the circuity of the route 
shall not protect the property from confiscation. It seems 
admitted, tha~ such circuitous route, with such intention, is 
not considered as evidence of cnemy'::; property, confiscable 
within ordinary rules; but as a distinct, substantial, principle 
of condemnation, independent of the other both in efficacy 
and application. For it yields not to the most clear proof of 
neutral property, or innocent, though misdirected, conduct. 
The unaccustomed trade, or the importat.ion with specific 
intentions, are the tests, by which every voyage is to be tried. 

If these doctrines form a part of the law of nations, how
ever mischievous they may be in operation, t.he United States 
must submit to them, until they are relaxed by particular 
conventions. Though our commerce should be oppressed, 
and our enterprise crushed, yet we are bound to acquiesce,. if 
the sanction 01 universal justice require it. 

Your l\Iemorialids, however, beg leave, before they con
sider the law of natiG!~s in this particular, to advert to a few 
of the consequences resulting from this rule; and, if they do 
not greatly mistake, from thence will arise a strong argument· 
of its inadmissibility. 

In the first place, great evils must, in the nature of things, 
result from the indefiniteness of what is the accustomed 
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trade. Nations arc continually elJanging theil' policy, their im
ports and cxport~, theil' lIH1.nufact.lll'cs, t.heir staple;.;, and thcir 
commercial connecl ions, In peace, as well as ill war, pecu
liar circumstances induce thcm to open or close a tralfic; and 
thesc circumstances arise as oftell from accidcntal caprice as 
from political wisuom. Besiues thesc, the silent 0t>l~l'ation of 
time, by destroying old sources of revt'I111C, and developing 
new wants, and in a morc importallt view, by erecting the 
grandcur of onc state on thc destruction of another, with 
secret fatality changes the channels of commercp, and forbids 
it to flow in a uniform COlll':3C. It secms conceded all all 
sides, that the rule shall not apply to cvery case; and that 
those changes: which seem not to be the result of a necessity 
imposed by an enemy, are exempted from its \.>peratioll. But 
how shall these limit.s be defined? Every nation varies its 
policy ill this rcspect ill time of war; and even Great Britain 
relaxes her navigation acts to meet the ordinary exigencies of 
it. On such occasions she admits neutrals to import into her 
dominions articles not the gro\vth of their own country. She 
admits foreigncrs iuto her mercantile, as well as her military, 
marine. She opens her colonies to importations strictly for
bidden in peace; and allowed with jealous caution, even 
under the pressl1l'e of war. 'ro challges of this nature, if 

• 
they do not arise out of t.he predominance of the enemy's 
force, or out of any necessity resulting therefrom, hcr own 
civilians avow, that the rule of accustomcd trade ought not 

to extend. According to them, it is not every convenience, 
or even cvery necessity, arising out of the state of war, but 
that necessity, which arises out of the impossibility of other~ 
\Vise providing against the urgency of the distress, inflicted 
by the hand of a superior enemy, that can be admitted to 
produce such an effect. But in what manner shall this 
impossibility be determined? How shall we distinguish 
between the ordinary and the extraordinary necessities of 
war? .. between tho::;e evils inflicted by a superior force, and 

those resulti.ng from general embarrassment? How shaH we 
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distinguish, which is the prcdominant power, when one may 
be C0l1q1101'01' at one point, and conquercd at another? one 
all-powcrfnl by ~ea, nnolhcl' all-powerfnl by land? How 
shall wc provide for, or fo\'{~sel\, the changes of the day, when 
time with unmeasured rapidity 1'etricYcs losses in the hour of 
defeat, and destroys power in the hom of victory? In the 
opinion of your l\Temorialists, thC'l'c is but one test of such 
predominancy, and t.hat is within the old law of nations. It 
is, when the belligerent is ahle to blockade the ports of his 
cncmy; UlHl then his right. to exclude neutrals is coextensive 
with this ability to blockade. If any other test be resorted 
to; if the unlimited ingenuity of the discretion of courts of 
admiralty be exercised in the application or denial of the 
rule; the rights of neutrals will change with the policy of 
every administratioll) and rise and fall with the pressure of 
hostilities, and the safety of depredation. Surely, no princi
pIc of the law of nations can be bottomed on so fluct.uating 
a basis. It would rev('rse the nature of all law, which is 
fixed and determinate, and substitute a discretion little less 
injurious than despotism. 

In another view, the rule appears to your Memorialists not 
less untC'nable and unjust. It is foItated, as a part of it, thut, 

• 

if colonial produce be imported by any lwrsoll with an inten-
• 

tion to t.ransship it on his own account to the mother country, 
it is subject to confiscation; bnt if imported for the purpose 
of general commerce, and thrown into the market for general 
transshipment, it is within the exception. To distingni::;h 
between general and particular intentions, and to separute 
things so subtile in their own natures, and almost incapable 
of proof, for the purposes of national decisions, seems a re
finement reserved for the present age. In the nature of 
things it can hardly be possible to determine the intention of 
a merchant in importation. rI'hese may be formed and fixed 
at one moment, and abandoned from a. change of circum
stances at another. The fiuctuations of foreign markets, the 
plenty or deficiency of the supply at home, the nature of the 

• 



l\IE?lIOIUAL RELATIVE TO DnITISIT AGGRESSIONS. 49 

funds, the success of the incipient voyage, and numerous 
other accidents, must continually change the destiuatioll of 
importations, and divert them into various channels. In no 
ca::;e, therefore, can there arise an indisputablc presumption, 
that a merchant imports with a determination to export. 
Illdeed, as his intention must frcquently be ambulatory, the 
presumption lies as strongly the other way. And even if in 
a few instances that intention could be ascertained, thousands 
of cases must arise in which it would be impossible to form 
a criterion for judgment. All must be doubt, caprice, or spe
eulati ve construction. 

These objections apply to the embarrassments attending 
the exercise of the rule respecting intentions of merchants. 
But a more serious one may be urged against it, grounded 
upon its ine11icacy, as it respects both neutral and belligerent. 
As it respects the neutral, if the rule is once known, trans
fers of property will be immediately made. There will be 
an impossibility of preventing fraud~ in these transfers, (if 
they deserve the name,) by any tests applicable to them, 
unless restrictions are hnposcd, 01' evidence required, which 
no authorities could procure, and no independent nation 
ought to submit to. As it respects the belligerent, the same 
produce after sale would, according to his own principles, bc 
admissible into the ports of his enemy; and in that way the 
same assistance would be supplied, and the same embarrass
ments be preveltled. The importer will communicate a title 
to his vendee, which he does not himself possess, and clothe 
his agent with an authority, which he cannot exercise at his 
own hands. The rule, therefore, \vould rcquire the mere 
formality of a sale; but it would effect none of the objects 
which it professes to value; and its foundation would be
shaken by the extent of its exceptions. Considered in this 
view, your Memorialists cannot but suppose, that 110 such. 
modification will ultimately prevail; but by degrees the 
restriction will become absolute against all neutral carriage 
of colonial produce to the mother country under every variety 

5 
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of intention. In any other "my the rule might be nugatory, 
and with this unmeasured influence, it must be ruinous. 

The foundation of this modern doctrine is laid in t.his prin
ciple, that the neutral has no right by an extension of this 
trade to afford supplies to the belligerent; because by such 
trade he assists the belligerent to ward off the blows of his 
enemy, and to oppose for a longer period the dominion of his 
force. But to this yoU!' Memorialists deem it a conclusive 
answer, that the proposition proves too much; that, if true, 
it is a foundation for a far more broad and sweeping princi
pie; namely, that every commerce with a belligerent is inhi
bited to neutrals; for every commerce assists him in resist
ance, and diminishes his necessities. A doctrine thus com
prehensive has never yet been avowed; and it is presumed 
never will be. Yet such must be the logical conclusion; and 
it shows irresistibly the absurdity of the assumed premises. 
The accustomed, as well as unaccustomed, trade, is within 
the terms of the principle, and must stand or fall together. 
Either the doctrine is unsound, and assumed as a mere pre
text for predatory seizures, or neutrals have no rights as such, 
and must endure the calamities inflicted by belligerents in a 
contest, in which they have no voice, and from which they 
can reap only injury. 

Other considerations add force to the preceding remarks. 
It is well known, that in time of war neutrals cannot carry 
on even their accustomed trade in its full eftent. They are 
prohibited from trading in contraband goods, and to block
aded ports. Variations necessarily arise in the relations of 
the hostile powers, which the neutral ought to possess a. right 
to turn to his profit, as an indemnity for the obstructions of 
his old trade. These obstmctions are of a very serious na
ture. . When exercised in the mildest form, they produce 
oppressive searches and delays, expensive litigation, and 
often total failure of an otherwbe lucrative voyage. Reason 
would therefore seem to declare, that for hazards of this na
ture the benefits arising to neutrals from war are not more 

• 
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than a just equivalcnt. But if the obstructions be enforced, 
amI no new channels permitted, it seems hardly too much to 
say, that they must lead to an extinction of all neutral com
mercc. If one belligerent adopt the rule, another has the 
:-;ame right; and regulations of colonial monopoly would 
thcn t'crvc as false lures, ollly to Cllsnare and betray neutral 
ll<l.Yigation. It is somewhat singular, that a belligcrent 
should invite a trade with itself, which it declares fraudulent 
with its enemy; and should lift the arm of powcr to crush 
thc neutral, whose conduct is criminal only when it ceases to 
be partial. 

Snch are the remarks, which your Memorialists respectfully 
submit upon the rule considered in itself. On this examina
tion they confess it appears to them fundamentally incorrect. 
It subjects commerce to fluctuating decisions, overthrows the 
ordinary rulcs of evidence, and places an immense power to 
be wielded at the uncontrollable discretion of magistrates 
appointed by a single party. It therefore wants all the 
discriminati ve features of a fundamental proposition of the 
law of nations, uniformity, precision, and general applica
bility. It would, in their opinion, if estabfished, create 
greater evils than it professes to redress, by perpetuating 
strife, destroying the emoluments of trade, embarrassing 
commercial intercourse, and letting loos~ the passions to 

-
prey on the miseries and plunder the property of the inno-
cent. It would subject n(.~trals to hazards nearly as peril
ous, as those of actual hostilities; and, independently of its 
inlluence in stimulating to revenge and retaliation, it would 
transfer the benefits of peace to any victorious usurper of the 
ocean. 

But your Memorialists are unwilling to rest the question' 
on the preceding grounds, however supported by reason. 
l'hey appeal to higher considerations, and deny, that the rule 
is, or ever has made a part of the public law, or is recognized 
by usage or prescription among nations. They admit, that 
uninterrupted and general usage, fortified by open acquies-

•• 
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cenee, for111s a strong argnmcnt, perhaps a conclnsive proof, 
of the adoption of any mle; that, if such usage had existed 
in the present case, and had been invariably pursued, the 

• 

presumption would have been violent, that the doctrine is 
just, and ought not now to be shaken. But your Memorial
ists have in vain sought in ancient jmists, universally con
sulted alld approved, allY principle, that bears in its bosom 
the prcsent. 011 the contrary, every page appears to give a 
direct contradiction to it. They adhere to the ancient inter
pretation of the law of nations, which pronounces, that the 
goods of an enemy arc lawful pri7.c, and those of a friend 
are free; that the neutral, except in cases of blockade and 
contraband, has a right to the uninterrupted pursuit of his 
commerce, when carried on with his own property, at all 
events in a direct trade from his own country. Such your . 
l\lemorialists deeIn tt) have been the incontestable rights of 
neutrals, established for more than two centuries by universal 
acknowledgment., and acted upon, while a flourishing inter
course subsisted among all maritime nations. During the 
same period, Great Britain, France, Spain, Portugal, and 
Holland, have possessed extensive colonies, and engaged in 
commercial enterprises with an uncommon spirit of rivalry. 
If, therefore, any such rule, as is now claimed, had existed, 
innumerable cases must have occurred in thc controversies of 
these nations to legitimate its introduction, and authorize its 
application. Yet no instance has been adduced in diplo
matic or admiralty annals, which savors of a reference to 
such a rule. The approved publicists, to whom in national 
contests appeals are made, intimate none, and lay down the 
law in as broad and satisfactory terms, as your Memorialists. 

Your Memorialists are aware, that even the advocates of 
Great Britain have not pretended to ascertain the existence 
of the pretended mle previous to the year 1756. To this 
period they refer for its first establishment, and from this ori
gin deduce its universal reception. They pretend not to 
quote any fareign adjudications as in point; but rest satis-

, 
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ficd, that their own courts were competent to establish the 
law, and to give it binding eHicacy over all nations. To 
snch conclusions your Memorialists confess themselves unable 

• 
to bow. They conceive, that it is not within the authority 
of anyone nation to legislate for the rest; and that the law 
of nations, being founded on the tacit convention of the na
tions that observe it, can be binding only on those nations, 
which have adopted it. Any other conclusion \vould lead to 
the most mischievous consequences, and oblige every nation 
to "iudicate evcry othcr against aggressions, though its own 
rights might be ulldisputed. '1'0 give any precedent, therefore, 
a binding authority among nations, it must have been recog
nized as such by them '; and no argument of its admission 
can be drawn from their silence, when the subject did not 
necessarily cngage their immediate interest. An injl1l'ious 
pretension, when not applied to a particular state, might be 
easily dismissed without consideration. 

But your Memorialists, after all the inquiry, which they 
have been able to makc, confess themselvcs wholly ignorant 
of any preccJcnt of the present rule in the year 175f). The 
cases of that period, which are relied on as proof, seem to 
them wholly inadequate for the purpose. 4.8 far as their 
researches extend, thosc cases respected the Dutch, and pro
ceeded on a principle entirely different. They were cases, in 
whi('a Dutch vessels became the carriers of colonial produce, ' 
thc property of the ~nemies of Great Britain. This trade 
was vindicated on the ground of a special treaty between 
Great Britain and Holland, which provided, that free ships 
should make free goods; and it was ultimately declared 
illegal, because enemies' goods were protected by that treaty 
only in the accustomed trade. No controversy appear~ to 
have been l'aised as to the security of neutral property under 
similar circumstances. Nor should it be forgotten, that the 
Dutch protested, in terms of the warmest reprobation, ~gainst 
those condemnations, and asserted them to be contrary to 
me general law, as well as to the fp' ell of treaties. Those 

-* ;) 
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cases secm, thcl'cfOl'c, certainly to fail in analogy to those 
which they are cited to goycrn. In thc one class, the pro
perty is neutral; in the other, hostilc; in the one, thc trade is 
for the sole benefit of the neutral; in the other, for the sole 
benefit of the belligerent.. In a word, the one l'cspeets the 
rights of peaceful nat.ions according to the publie law; the 
other, the construction of particular treaties. The' precedent 
:'leems, therefore, to want every essential similitude; and is 
traversable in evcry variety of its application. 

Yet, admitting the precedent to be in point, if it stands 
:3olitary, if it has subscqnently slumbered dming nearly fifty 
years, unacknowledged abroad, and unenforced at home; it 
surely cannot wcigh on the present occasion. It is conceded 
by the British civilians, that dmillg t.he Amcrican Revolution 
the doctrine was entirely pret.ermitted, and the commerce of 
neutrals ,vas pursucd according to the ancient code. Many 
cases of this period might be cited from the admiralty records, 
which overthrow the rule, and expressly vindicate the oppo
site rule. If precedents are to decide, the judgments of a 
tribnnal established in Great Britain under her sole appoint
ment, and acting with open powers, must smelj', when acqui
escenC~J ereatcs the law, completely establish the renunciation 
of the contested rule. It is in vain to resort to conjectures 
or ingenious subtilties to fritter away authorities. Thc faith 
of t.he nation has been pledged by its tribunals; and it is too 
late now to travel out of the record. Place the whole argu
ment of precedent in its strongest light, and it will appear, 
that in the year 1756 the doctrine was first assumed, and in 
the ycar 1801 was first executed. 

So far, however, from being recognized, this pretended rule 
of the year 1756 was pointedly denied, at the moment of its 
introduction, by the power affected by it; and on its late 
resuscitation it has met the determined reprobation of the 
United States. Our minister at the Court of London, on 
the development of it in the year 1801, remonstrated against 
it in a spirited memorial. Indeed, Russia, France, Sweden, 
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DCl1ll1Ul'k, Prussia, Portngal, and Austria, in the celebrated 
League of the armed nentrality in the year 1780, expressly 
declared, and Great Britain was then compelled to admit, as 
the :aw of nations, that all neutrals may freely navigate from 
port to port, and on the coasts of the nations at war. Con
traband articles and blockaded ports were the only admitted 
exceptions. This solemn protest of Europe, after an elabo
ratc discussion, in which all ncutral nations assisted, is singly 
oppm;cd -by the instructions of Grcat Britain, anJ is to by 
outweighed by an obscure and resisted preccdellt. Nay 
more, the united voice of the maritime world, and the prac
ticc of ages, must yield to the interested decisions of a single 
state, and change with the varying policy of its cabinet. 
There is, indeed, no difficulty in referring principles to formcr 
times, when it suits the public convenience; and as the 
argument of ancient usage is of deep concern in national 
pretensions, it is too often a cover for unjustifiable spolia
tions. 

'Vith these preliminaries, your Memorialists feel confi
dence in asserting, that goods not contraband, fairly' ·pur
chased by the neutral, are free to the market of every coun
try, and protected from seizure, except in cases of blockade. 
Guided by these principbs, they perceive a plain and honor
able path for commerce. Beyond them all is involved in 
uncertainty. 

It is not the least singularity attending the conduct of the 
present war, that Great Britain has licensed her own subjects 
in a tl'~(l~, which she declares fraudulent in others; that she 
admits them unmolested to supply her enemy with means of 
-resistance, when she declares, that confiscation is the penalty 
of neutral succor. Were the rule ever so just in itself, it cer
tainly demands relaxation, when the belligerent partakes the 
profits, and connives at the breach. If it:::; foundation be the 
unlawfulness of affording assistance to a distressed enemy, 
~urely it ought not to be enforced, when that assistance is an 
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authorized object of speculation with the di;;trc;o;sing bl'!Iigc. 
re 1I t. 

Your l\Iemorialist;,; heartily concur with their r !low-citi
zellS in repelling with indigllation the imputatioll of fraud, 
attached by Ch'eat Bl'itain to out' colonial commerce. rrhey 
cOllcei\'e it to be a bil', lawful, and honorable trame, eheri~hed 
by the resources 0(' our OW11 coulltry, illdepelldl.~nt of all 
foreign succor. Fraud may occasionally contaminate the 
transactions of all lHl.tioll~. But no one. who ha::; e:;tirnatcll 

• 

the cxtent of our n~sonrccs, or the respectability of om mer· 
chants, could fOi' a moment b"licYe them subscrdent to the 
fraudulent purpo~es of allY nation. It is our pride to bl~lic\'{~, 
that thc American merchants, with \'cry few exceptions, arc 
as distinguished for good faith as any 011 earth, The impu
tation thrown on them i::; a masked pretenec to repel the 
odium of ycxatious injuri(>:" and to excuse yiolations of law, 

which cannot be justified. 
Your Memorialists are sorry, that other instances of hostile 

conduct have been manifested by Great Britaill, less direct ill 
their nature, but not less derogatory to our sovereignty, than 
those above enumerated. The impressmen: of OUi' seamen, 
notwithstanding clear proof;:.; of citizenship, the violation of 
our jurisdiction by captures at the mouths of our harbors, 
and the insul~illg treatment of our ships on the ocean, are 
subjects worthy the serious consideration of our national 
councils, and will, \ve have no doubt, receive an early, prompt, 
and decisive attention. 

Complaints al:5o of a serious nature have arisen against 
other nations, on account of the conduct of piratical depre
dators, and the lawless plunderings by privateers on our 
coasts. From whatever authority these evils proceed, whe
ther from the secret connivance of foreign powers, or the 
baneful machinations of individuals, we trust, that our na

tional honor will not long Le unsupported by a nationaillaval 
force. 
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Thesc nrc the considerations, which your Memorialists beg 
knse to submit to the \visdom of the Gcncral (hWel'lllTIellt . 

. 

'rhough they havc not sufi'ered very grcatly in their ilH.livr-;;:. 

dnal i!ltcrcsts, they f~~cl deeply impressed with the opiuion, 
that the canse is llntional, and the feelings s}lOnlcl be the 

same. They cherish the hopc, that a sensc of mutual inte

rc::.t and good faith will succcssfully terminate thc l)l"cscnt 

embarrassments. They wish for pc ace, for honorable peace. 

They ask for no measurc, 1111t what justice approves, and 
f(':lS0n enforces. They claim mercly to pmsue a fair com

merce with its ordill1.ry privileges, and to support the inch~

pendcnce of their country by the acquisitions of lawful in
dustry. They wish to take no part ill the contests, which 

uow convulse the world; but, acting with impartiality to

wards all nations, to reap the fruits of a just neutrality. If, 
however, conciliation cannot etfcct the purpose of jU8tice, 
and an appeal to arms be the last and lleccosary protection 

of our honor, they feel no disposition to decline the common 
danger, or shrink from the common contribution. 

Relying all the wisdom and firmness of the General Go
vernment in this behalf, they feel no hesitation to pledge 
their lives and property in support of the measures which 

may be adopted to vindicate the public rights, and redress 

the public wrongs. And, as in duty bound, will every pray. 

Signed in behalf of the said Inhabitants by their authority. 

JOHN HATHORNE, 

JOSEPH SPRAGUE, 

JOXATHAN l\'lAsox, 
BEXH.:\UX CHoWXrNSHIELD, JR. 

JOSEPH VVHITE, JR. 

JOS}:;PH STORY, 

, 

Committee. 
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REPOHT ON TIlE RALAHIES OF THE JVDICIAny. 

IN FAYOr. OF IXcnEASIXG TIlE SAT.AHmS OP TIlE Jl'STICES OF TIn; 

Sl'PHE:lIE COUItT 010' :lIASSACIIUSETTS, MADE TO 

REI'RESEXTATIYES 01<' THAT STATE, IX JL:NE, 180(;'\ 

-------

TIlE 1I0L:SE 01,' 
• 

THE Committee, to whom was referred the order of the 
Honse of Representatives, "to consider, whether any addi
tion is necessary to be made to the salaries of the Judges of 
the Supreme Judicial Court of this Commomvealth," report: 
That the constitution of this Commonwealth has provi~:cd, 

"that permanent and honorable salaries shall be established 
by law for the Justices of the Supreme Judicial Court; and 
that if it shall be found, that any of the salaries aforesaid, so 
established, are insufficient, they shall, from time to time, be 
enlarged, as the General Court shall judge proper." 

By an Aet of February, 1781, soon after the constitution. 
was adopted, the salary of the chief justice was fixed at 
$1066.66, and of the other justices of said court at $1000 
each, per annum. 'I'hcse continued to be their salaries, until, 
by an Act of February, 1790, that of chief justice was fixed 
at $1233.33, and of the other justices at $1166.66. These 
last have ever since continued to be, and still are, the only 
pern1anent compensation!; of the said justices, they being 
debarred by law from receiving any fees or perquisites. By 

1 " Permit me to recommend to your consideration the content~ of' a letter, 
addre~seu to me by Theophi~us Parsons, Esq., Chief Justice of tL.; Supreme 
Judicial Court, relating to the compensation aIIowed to justices of that court, 
and particularly to the gmnts made by the' legislature' in part of' it, which 
are not pennanent." E.c{rac{ from GOlJemOi' ;)tI'0Il[l'8 .i.lless(lgc, June, 1806. 
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occasional resolves, ii'om 1794: to 180-1, temporary grants 
huyc been made to the ::-aid justices, of uums, varying from 
$lHG.GG to $600; but thc!>e grants have been limited to Olle 
year. By a resolve of .March, 1804, a grant was made to 
the said justices of $800 annually for three years, commenc
ing in January, 180'-1, which, of course, expires with the 
present year. 

The Committee further report, that, although it would be 
Ulloncoming ill them to decide, that the acts of the legisla
tlU'f: arc in any manner a violation of the constitution; yet, 
thcy respectfully submit, whether the temporary grants afore
said can be considered such a permanent compensation, as is 
within the purview of the article of the constitution above 
recited, and consistent with the clause in tbe Declaration of 
Rights, that the Justices of the Supreme Judicial Court 
"should have honorable salaries ascertained and established 
by standing laws." 

vVhatever may be the correct opinion on this subject, the 
Committee entertain great doubts of the policy of any mea
sur~, which has the immediate tendency to place the judicial 

J, - , -

department at the 'footslool of the legislature. They beg 
leave to quote for this purpose the words of the constitution, 
applied to the salary of the governor, and which seem, from 
their connection with the clause relative to the salaries of the 
judges, as well as [1'( m their forcible expl'ession, to be pecu
liarly directed to this principle: "As the public good re
qnil'es, that the governor should not be under the undue influ
ence of any of the members of the General Court, by a 
dependence on them for a support; that he should in all 
cases act \vith freedom for the benefit of the public; that he 
should not have his attention necessarily directed from tha-c 
object to his private concerns; and that he should maintain 
the dignity of the Commonwealth in the character of its 
chief magistrate; it is necessary he should have an honora
ble stated salary, of a fixed value, amply sufficient for those 
purposes, and established by standing laws." 
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':rhesc reasons, so applicable to a chief magistrate, certainly 
lose llone of their force when consiuered in reference to COUl'ts 

of law. Before the';e'tribunals, the property, the reputation, 
the rights and liberties, and, above all, the life, of every incH· 
vidual citizen of this Commonwealth, are subjects of uecision. 
On the inflexible integrity, the profound knowledge, and strict 
impartiality, of the Jus+ices of the Supreme Judicial Court, 
who are arbiters in the last resort, assisted by intelligent 
jmors, rests every thing, which is dear to us in life, and which 
can affect us with posterity; every thing, which is honorable 
in character, 01' valuable in enjoyment; in one word, every 
thing, which renders society a blessing, and secures its con
tinuance. 

The Committee ,vould therefore inquire, whether it be not 
of the last importance, that judges should be elevated above 
the hope of reward, the influence of a1"ection, or the fear of 
censure? 'Vhethel' they should not be wholly exempt from 
any consideration of immediate support, and placed as a 
refuge and protection in times of political heat, beyond the 
necessity of bend~ng to the changes of those times, in order 
to gather favor, or avert calamity? Whether they should 
110t be placed beyond even the temptation of accommodating 
the law to present purposes; and, by gratifying ambition or 
interest, to break down the rules, that guard the security of 
property and the safety of rights? Whether, indeed, their 
compensation ought not to be such, as to command the first 
talents in the community, and insure to those, who are 
learned and honest, as \yell as those who are great and rich, 
the participation .of those juridical honors, to which the lucu
brations of twenty laborious years are scarcely adequate? 
The Committee beg leave to submit, as their opinion, that 
these inquiries must lead to a conclusion, that independence 
in compensation, as well as in tenure of office, is essential to 
the permanent respectability of the judicial department. 

The Committee further report, that, since the year 1790, 
the business of the Justices of the Supreme Judicial Court 
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has illcreased at least fot~rfold. They are obliged' tp travel 
, 

into many counties twice a year, where formerly they trav-
elled but once j and In some counties terms of the said Court 
are now held, wherc formerly therc was nonc. rl'he great 
cxt(,lI::;ion of population and agl'icultur<:', the varicty and in
tricacy of a new and continually increasing commerce, and 
the almost endless other subjects of litigation, consequent on 
a fioUl'ishing domestic intercourse, hayc swelled, and are an
nually swelling, the already crowded dockets of every judicial 
court. For six months every year the judges of the Supreme 
Judicial Court are travelling the circuits of thc Common
wealth, and their expenses on this account are great. The 
other six months are absorbed in pursuits, not less fatiguing 
to themselves, nor less important to the people. In thc vaca
tions, they are necessarily engaged in forming and tligcsting 
opinions 011 special verdicts, reserved cases, cases on demurrer, 

• 

and other questions of law, referred solely to the Court for 
decision, which are too intricate for judgment on the circuits, 
and require deep and minute investigation ill the closet. 
'l'heir whole time, therefore, both for their cwn reputation 
and for the despatch of justice, must be devoted to the pub
lic. Domestic concerns, and, much more, the active pursuit 
of property, are, in a great degree, inconsistent with their 
duties; and, as they are thus shut out from the acquisition 
of wealth, it ,vould seem to be the proper office of the legis
latme to become the guardians of their families, and the sup
porters of their independence. Considering, therefore, the 
salaries established in 1790, either in regard to the increased 

• 

duties of the judges, the greater number of circuits, and the 
vast addition of business in the courts, or the great deprec!::I.
tion of money, and consequent higher price of the necessa:' 
ries of life, the Committee cannot but think, that double 
those salaries at the present time would hardly be a cc nen
sation equivalent to those nermanently established in 1790 ; 
which, from grants almost immediately succeeding, seem to 
have been then deemed insufficient by the legislature. 

6 
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\Vith these views, the Committee respectfully report, that 
in thcir opinion it is nccessary to make an addition to the 
salaries of the judges of the Supreme Judicial Court of this 
Commonwealth; and they report a bill accordingly.! 

By order of the CommHtee. 
J OSEPH S'rOR\~, Cltai1'man. 

1 The hill passed into a law; anu the salaries were again increased by 
another aet, passed in 1809, 

• 



ADDRESS ON RESIGNING THE SPEAKER'S CHAIR, 

nELIVERED IN TilE IIOlJSE OF REPRESENTATIVES OF MASSACHU

SETTS, JANUARY ii, 1812 . 

• 

• 

"COMMONWEALTH OF MASSACHUSETTS, 

"[/I tlte IIo!(se of Repl·esentatives. 

, " Thursday, 16tl! Ja1luary, 1812. 
" The Speaker signified that his duty elscwherc would not permit him to officiate 

in the IIouse, after to-morrow. 
"Friday, 17th January, 1"812. 

"On motion of the Hon. Mr. Bigelow, of Medford,-
"Resoh.ed unanimously, That the thanks of this House be presented to the lIon. 

,TOSEPII STORY, Esq., for his able, faithful, and impartial discharge of the duties 
of the chair, during the present year. 

"The foregoing Resolution being passed in It ,-cry full Honse, and by the Clerk 
dccla.rell to be uuanimous, the Speaker rose and auurcssed them as follows: " 

GENTLEMEN OF THE HOUSE oFREPilESENTATIVES: 

THE flattering commendations, recorded in your recent 
vote, claim, in retUl'l1, the most sincere expressions of my 
gratitude. To the good opinion of my fellow-citizens I 
could never pretend an .adilference; and I am free to con
fess, that the approbation of the Representatives f an en
lightened people could not have been conveyed in a manner 
better calculated to excite my highest sensibility. 

The time has now arrived, when it becomes necessary for 
me to ask your indulgence to retire from the chair, which 
your suffrages heretefore assigned me. On this occasion, 
which is probably the last, on 'which I shall ever have the 
privilege to address you, I feel an unusual interest mingled 

• 
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with inexpressible melaneholy. I haye to bid farewell to 
many distinguished friendships, which have been the pride 
and pleasure of my life. "Vith many of you I have, for a 
series of years, shared the labors and the dutil's of legislation, 
sometimes wit.h success, and sometimes with defeat. vVith 
all of you I have rejoiced to cooperate in support of the 
character and principle::; of om native state a state, which 
was the cradle, and, I trust in God, will be the perpetual 
abode, of liberty. 

May I be permitted to add, that, during the period, in 
which I have had the honor to preside OYer your delibera
tions, the manly confidence, the elcyated candor, and the 
invariable dccorum of the Housc, have smoothed a scat, 
\vhich, though adorned with flowers and honors, is to the 
ingenuous mind the thorny pinnacle of anxiety and toil. 
Checred, indeed, by your kindness, I have been able, in COll

troversies marked with peculiar political zeal, to appreciate 
the excellence of those established rules, which invite liberal 
discussions, but define i LC' boundary of right, and check the 
intemperance of debate. I have learned, that the rigid en
forcement of these rules, while it enables the majority to 
mature their measures with wisdom and dignity, is the only 
barrier of the rights of the minority against the encroach
-, lts of power and ambition. If any thing can restrain the 
'\! ,Jetuosity of triumph, or the vehemence of opposition, " if 

allY thing can awaken the glow of oratory, and the spirit of 
virtue if any thing can preserve the courtesy of generous 
minds, amidst the· rjvall'ics and jealousies of con~ending par
ties, - it will be found in the protection with which these 
rules encircle and shield every member of the legislative 
body. Permit me, therefore, with the sincerity of a parting 
friend, earnestly to recommend to your attention a steady 
adherence to these venerable usages. 

Called, as·I now am, to act in other scenes, I cannot but 
feel the deepest humility in weighing my,own deficiencies 
and the new responsibility imposed upon me; at the same 
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time I cannot bnt recollect, that I leave my legislative asso
ciates amidst perils which may truly be said to try men's 
souls. I am not unconscious of the difficulties which sur
roulld the public councils; )]or of the gloom and the silence 
which prcsage approaching storms. Many of the Revolution
ary worthies of OUl' native State, to wh9111 we might look for 
support, are gathered to their fathers. I might mention the 
lJamcs of Bowdoin, Hancock, Adams, and Sumner, and em
brace no very distant period. vVithin my own short political 
life, the tomb has closed over the generous Knox, the int.repid 
Lincoln, the learned Dana, and the accomplished Sullivan. 
But the fame of their achievements has not passed away; 
the laurels yet freshen and repose on their sepulchres; and 
the memory of their deeds will animate their children boldly 
to dare, and gloriously to ~ontend for their injured country. 
I persuade myself, that the flame kindled in the Revolution 
will burn with inextingnishable splendor; that, when the 
voice of the nation shall call to arms, this hall will witness 
a heroic firmness, an eloquent pah'iotism, and a devotion to 
the publiG weal, which have not been exceeded in the annals 
of our countl'Y . 

• 
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COURSE OF LEGAL STUDY. 

AN ARTICLE WRITTEN FOIt THE NORTH Al\lERICAN REYIEW, IN 1817, 

ON "A COURSI" OF LlmAL STUDY, ADDRESSED TO TIlE STUDENTS 

01<' LAW IN 'l'HE UNITED STATES, BY DAYID IIOFF:\IAN, PROFESSOR 

OF LAW IN TIlE UNIVERSrry OF MARYLAND." 

. 
• • 

THE great progress which has been made in mathema-
, .. 11 and physical science during the last two centuries, has 
attracted the attention, not only of philosophers, but of men 
of business. So intimately, indeed, has this progress con
nected itself with the immediate wants and comforts of man- . 
kind, that it can scarcely escape the most careless observer. 
But the progress of moral, political, and juridical science 
during the same period, though less perceptible to the com
mon eye, is not less wonderful i and has, quite as much, con
tributed to the improvement of the human race, alid to the 
development and security of their most important rights and 
interests. Few persons, indeed, are sufficiently aware, how 
forcible, though silent, is the operation of laws npon our 
manners, habits, and feelings; and how much of our happi
ness depends upon a uniform and enlightened administration 
of public justice. Whatever of rational Hberty and secudy 
to private rights and property is now enjoyed in Enp.-Iand, 
and in the United States, may, in a g.:eat degree, be traced 
to the principles of the common law, as it has been moulded 
and fashioned, from age to age, by wise and lea:m~d judges. 
Not that the common law, in its origin, or earl.,.: stages, was 
peculiarly fitted fur t:.ese purposes; for the feudal system, 

, 
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with \vhich it originated, or at least, became early incorpo
rated, was a system, in many respects, the very reverse; but 
that it had the advantage of expanding with the improve
ments of the age, and of continually enlarging itself by an 
adoption of those maxims of civil right, which, by their 
intrinsic justice and propriety, commend themselves to the 
bosoms of all men. The narrow maxims of one age have 
not been permitted to present insurmountable oQstacIes to 

-
the improvements of another; but they have becnme gradu-
ally obsolete, or colhned to a very insigifieant range. 

If it were not beside our present purpose, we might mus
trate these remarks, by calling the attention of our readers to 
"the fact, that, since the reign of queen Elizabeth, nearly the 
whole system of equity has becn created; and that the com
mercial conLracts, which forn' so great a portion of the busi
ness of our courts, were, before that period, either wholly 
unlmown, or, at the most, but very imperfectly understood. 
In respect to insurance, we may almost say, that the law has 
grown up within the latter half of the eighteenth century. 
Previously to the ~lme of Lord Mansfield, there are but few 
cases in the reports, which are entitled to much respect, 
either for their sound interpretation of principles, or general 
applicability. It j. to his genius, liberality, learning, and 
thorough understanding of thp, maritime jurists of the conti
nent, of Cleirac, and Roccus, and Straccha, and Santerna, 
and Loccenius, -and Casaregis, and Valin, and to his ardent 

. attachment to the equitablc doctrines of the civil law, that 
we are chiefly indebted for that beautiful and l'ational system, 
which now adorns this branch of the common law. The 
doctrine of bailments too, (which lies at the foundation of 
the law of shipments,) was almost struck out at a single 
heat by Lord Holt,! who had the good sense to incorporate 
into the El'6~i8h code that systerQ., which the text and the 
commentaries of the civil law had already built np 011 the 

1 The case of Coggs 1J. Bernard; 2 Ld. &tyro; R. 909. 

, 
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continC'nt. of J.~nwpc. \Vhat l'C'11aincd, to giye perfcct sym
metry and conneetion to all the parts of that system, and t.o 
refer it to its principles, has been accomplished, in our times, 
by t.he incomparable Essay of Sir \Villiam Jone::;, a man of 
whom it is' difficult to say, which is most worthy of admira
tion, the splendor of his genius, the rarencss and extent of 

• 

his acquirements, or t.he unspotted purity of his life. Had 
he never writtcn allY thing but his Bssay on Bailments, he 
would have left a name, unrivalled in the coiml10n law, for 
philosophical accmaey, degant lcarning, and finished analy
:5is. Even cold and cautious, as is the habit, if not the 
st.rnctmc, of a professional mind, it is impossible to suppress 

• 

enthusiasm, when we contemplate such a man. ' 
vV c recall ourselves t.o the more immediate topics on 

which we h~vc already touched. Of the law of bills of ex
change and promissory notes, how little can be gleaned from 
works before the reign of \Villiam and l\Iary! And how 
'many of its most useful principles are younger than the 
days (as SwifCcalrs her) of good Queen Anne! Tn the , 
reign of George III., more has been done to give a scientific 
cast to these doctrines than in all the preceding ages. And 
here, again, we may remark, how mucl) has been gained by 
the accessions and alluvions of the civil law. It is impossi
ble to read the older decisions, without reviving the memory 

, 

of Marius and Casaregis; or the later, without perceiving 
their general coincidence with the summary, but profound 
treatise of Pothi(]r. If we pas:: to the other branches of 

, 
, 

commercial law; we shall find the improvements not less 
striking, nor less important. Molloy and l\Ialynes, feeble and 
inaccurate as their treatises are now confessed to be, were, 
until comparatively a recent period, the principal, though 
erring guides of the profession, in questions respecting the 
rights and duties of owners, masters, and mariners, of ship
pers and freighters, of average, salvage, and contribution. 
In what part of either of these writers, or of any contempo
rary, or more ancient reporters, shall we find the doctrines 

, 

-
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rclativc to the earning auel loss of fl'cigl~t and wages, or rela
ti\'C to chartcl'-parties, bills of lading, stoppage in transitu, 
and liens, so familial' to the modern mcrchant and lawyer, 
traced out with the important practical distinctions belonging 
to them? vVhat was then despatched ill a few pages would 
now require a large volume, l\Iuch might, evell at that 
period, have becn acquired by a diligent study of the mari
time juri::;ts of the contincrit.; but they were either unknown, 
or, with olle or two exception~, pa~sed over in silent neglect . 

• 

The truth is, that maritimc law had then bnt little attracted 
the attention of the comts-of-comrnoll law; and the only 
court in which the subject was much considered (we mean 
thc Admiralty) labored under the severe hostility of these 
courts, and had to maintain an arduolls struggle even for 

• 

existence. Undcr such circumstances, its judgments and 
opinions carried little weight in 'vVestminster Hall; for few 
were willing to listen to principles which had no anthority 
beyond the narrow walks of Doctors Commons. If we ex
cept the aid borrowed from the civilians of the continent, the 
masterly treatise of Mr. Abbott on the law of shippillg is 
principally founded 011 the adjudications sincc the elevation 
of Lord Mansfield to the Bench; and in these adjudications, 
the general consistency with principle is as distinguishable, 
as ih.elr-practicai im portance. . 

·",te have the rather dwelt upon these improvements in 
l11al'itime law, because they are most obvious to the gcncral 
observer, and, therefore, most readily admitted. In the seve
ral branches of this law, instead of a few elementary princi
ples, and a few decisions, turning upon nice dh;tinctions, we 
have now it regular system; which, though not entirely per
fect, exhibits such a scientific arrangement and harmony of 
principles, that ill most of the qnestions arising in practice, 
the profession are enabled to relieve themselves from those 
distressing doubts, which never fail to bring discredit upon 
the law for its supposed uncertainty. But improvement has 
not been confined to commercial law. A spirit of scientific 

•• 
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l'cscarch has diffused itself over the other departments of the 
common law; contested questions are now, and for a long 
time have been, sifted with the most laborious diligence, and 
the limits of principles established, with a philosophical pre
cision and accuracy, whi.ch is rarely observable in the old 

• 

reports. The doctrines of uses and trusts, of last wills and 
testaments, of contingent remainders, of executory devises, 
and of legacies, although resting on ancient and immovable 
foundations, are reduced to a very high degree of exactness 
and consistency, and followed ont into their regular results 
with a truly logical conformity to principles, for which we 
might search in vain in the annals of former times. 

But although much has been done in modern times, to 
methodize the common law, and give it a systematic charac
ter, so that we may not only arrive at its principles by regu
lar analysis, but teach iis clements and distinctions by an 
enlarged synthesis; yet it is not to be imagined, that the 
profe3sion have to encounter less labor, or to exercise less 
diligence, than formerly, in order to obtain a mastery of the 
science; or that there is little uncertainty in applying it to 
the solution of those questions which perpetually arise in 

• 

human transactions. To a certain extent, law must forever 
be subject to uncertainty and doubt; not from the obscurity 
and fluctuation of decisions, as the vulgar erroneously sup
pose, but from the endless complexity and variety of human 
actions. However certain may be the rules of the statute or 
common law, they must necessarily be general in_their lan
guage, and incapable of a minute and perfect application to 
the boundless circumstances of life, which may modify, limit, 
or affect them. It is impossible to provide by _any code, 
however extensive, for the infinite variety of distinctions, as 
to civil justice, arising from the imperfection of human lan
guage and foresight, from the conflict of opposing rights, 
from the effect of l'eal or apparent hardships, and from those 

• 

minute equities, which are often found in different scales, 
addiI!g somewhat to the weight of each, but rarely forming 
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an exact eqnipoise. Until human actipns arc capable of 
--

being limited 011 every side to a definite range of circum-
stances, the permutations and combinations of which may 
be perfectly ascertained and enumerated; until there shall be 
an entire separation of right from wrong in all the business 
of life, and the clements of each shall be immiscible and 
repulsive; until, in short, we shall become absolutely pure 
and perfect in om act.ions, and perfectly conueant of all the 
operations of the past, the present, and the fu~urc; there will 
remain immeasurable uncertainties in the law, which will 
call for the exercise of professional talents, and the grave 
judgment!:! of courts of justice. vYe must be--content, since 
we cannot hope to realize these Utopbn dreams of human 
excellence, to secure the upright and enlightened administra
tion of justice, by.J~neoUl'aging learned advocates to fit them
selves for eminence at the :l3ar, and by supporting with liberal, 
salaries the dignity, the virtue, and the independence of the 
Bench. 

vYo have already intimated an opinion, that the improve
ments in the various departments of law have in no degree 
lessened the necessity of laborious study to qualify gentle
men for the higher walks of the profession. The changes of 
two centuries have greatly facilitated the means of acquiring 
a thorough knowledge of the science; but they have also 
widened the circle to an almost incalculable extent. Sir 
Hcmy Spelman has left us a striking picture of the diffi
culties and di~couragements of the stu.dy, of his own time. 
In llis preface to his Glossary, he says, "Emisit me [mater] 
tamen sub anno altero [1579] Londinum juris nostri capes
sendi gratia; cujus cum vestibulum salutassem, reperissem
que lingnam peregrinam, dialectum barbaram, methodum 
inconcinnam, molem non ingcntem solum,· sed perpetuis 
humcris sustinendam, excidit, fate or, animus, blandioribusque 
subridens musis, rigiJam hanc minervam, fel'l'eis amplexibus 
coercendam, leni molimine delibari." To be sure, the dis
couragements of that day were not inconsiderable; the 

--
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whole of the law was loekcu up ill barbarous Latin, and ~tm 
morc barbarous Norman French. 'rho doctrines of :c:pecial 
pleading w('ro obscured by the sliad('s of a dead language, 
f nd by the embal'ra~sing 8ubtilties of Sc1lOlnstic refinement. 
The great body of the law was 10 be principally extracted 
from the Year Bookfl, and the elaborate, though imme1 hodi-

• 

cal abridgments of Statham: Fiizherbcrt, and Brooke. ~rhc 

only guides, which could be said to illumine the way, were 
the brief, but profound text of Littleton 011 TClll11'eS, the 
authoritative and methodical skdch of Glanville, the com
prehensive, exact, and learned treatise of Bracton, (whom Sir 
William Junes has justly charactel';.~cd as the best of our 
jmidical classics:) and the perspicuol1s and compact work of 

. Fleta, in which the unknown author follows with steady 
footsteps the pat h of his master. If to these "'YO add the old 
Tenures, the old and the new Natura Brcvium, the Register 
of Original \Vrits, the works of Britton and Staul1uforde, the 
very able dialogues of St. German beRveen a Doctor and 
Student, the acute and subtile notes of Perkins, and the dif
fuse, but accurate and learned, commentaries of Plowden,! 
we have the bulk of juridical authors, which were to be mus
tered by the student at the time, to which Sir Hemy Spelman 
refers. 'Ve do not mean to undervalue the labor, which was 
necessary to acC'')mplish this arduous task; and we well know, 
that, what works did not then supply, could be acquired only 
by the dry practice of a black-letter office, and a constant and 
fatiguing attention uFon courts of justice. But adding every 
thing, which the most strenuous aJvoeatc of the ancient law 

• 

would ask, we may safely pronounce, that the labors of a mo-
dern student, if he means to attain eminence, must be infinitely 

• 

greater. To be a sound lawyer, he must not merely taste, 

, 

1 The other reporters of this pcrioll, Keilway, Anderson, Moore, &c., 
,vcre not then publishcf1. The Minor of' .Justices, though of an earlier 
time, dill not appear until it half' century aftel'wal'!ls. There are some lew 
other works of this 11eriod, uut they were not thought worth a distinct cmt-: 

• mcratIon. .--~-. 
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but drink deep at the ancient fountains of the law. He must 
acquire an accurate knowledge of the feudal tenures, and of 
the ancient doctrines connected therewith, because they con~ 
stitute the rudiments of the law of rcal estates j and yet, 
much of this learning is remote from common use, and lies 
deep ill the dark and uncouth text of the primitive w.riters. 
He mu;;t be initiated into the mysteries of real actions, which 
will at once carry him back three centuries; for, since the 
clays of Queen Elizabeth, these action;; have gradually sunk 
into neglect; and unless he thoroughly comprehends them, he 
can hardly be master of the modern actions of trespass and 
ejectment, not to speak of om own state, where real actions 
exist in their vigor, and remain the great remedies for decid
ing titles. If we add to this the necessary learning of per
sonal actions, founded on torts or contracts, which in modern 
timcs have branched out iuto an almost endless variety, we 
shall have some notion of the extent of t.he labor, which is 
now requisite to the attainment of the first !'Unk in the pro
fession. 

This view of the subject may appear appalling to young 
gentlemen, who are just quitting our universities, with the 
intention of devoting their lives to the science of juri:,;pru
denee.- <It ought, however, to bc a great consolation to them, 
that the elementary writers are more faithful, more accurate, 
and more polished, than jn former times. The paths may 
not always be well cleared, nor the prospects interesting; but, 
ill almost every direction, there will be found learned guides, 
who cannot fail to diffuse a bright and steady cheerfulness, 
during 1h13 most rugged jop.rneys. 

The superior advantages, in this respect, of our own times 
over the past, will be apparent upon the slightest reflection. 
If we look back to the termination of the century, succeed
ing the period, to whieh Sir Henry Spelman alluded, we 

• 

shall find, that the student had comparatively few additional 
elementary works to assist his progress. Lord Ihle, in his 
preface to Rolle's Abridgment, (in 1668) gives us a list of . 

i 
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those which werc most useful, and he contcnts himself with 
adding to those already named by us, Rolle's Abridgment, 
Lord Cokc's Institutes, and thc intermediate repo:·ters be
tween his own timc and Plowdcn.1 Not but that some other 
E'lcmentary works had in the mean time been published; but 
they were not deemed by him peculiarly useful to students. 
vVe havc also, yet remaining, a lcttcr of Lcrd Chid Justice 
Reeve, addressed to his ncphc\v about sevcnty years later, 
(9 Geo. II.) on the study of the law, by which we find, that, 
in his opinion, (with which we do not coincide) Finch's 
Law, Hale's History of the Common Law, and V\Tood's In
stitutes, were the most material elementary works, that had 
been added to the old stock during this whole pcriod.2 

The pUblication of Blackstone's Commentaries (in 1765) 
constituted a llew epoch in the annals of th\.: commOll law· 
.Previously to that period, the learned author had published 
his Analysis of the Laws of England 3 which exhibited the 
outline of tbe method and principal divisions, which the 
Commentaries were intended to fill up, in pursuance, indeed, 
of the plan which had been previously sketched by the mas
terly pen of Lord Hale. Of a work, which has been so 
long before the public as Blackstone's Commental'ie~, it can
not be necessary for us to utter one word of approbat; .. 'lU. 

For luminous method, for profound research, for purity of 
diction, for comprehens.ive brevity, and pregnancy of matter, 
for richness in classical allusions, and for extent and variety 
of Imowledge of foreign jurisprudence, whether introdL1ced 
for illustration, or ol'l1ament, or instruction, it is not too much 

• 

to sa~r) that it stands unrivalled in ours, and, perhaps, in 
every other language. The!~, have not, however, been want
ing, of late years, atteinpts to undervalue the importance of 

• 

1 Lord IL'l.le's preface to Rolle is well worth the diligent perusal of stu
dents . 
. 2 The letter of Lol'u Chief Justice Reeve is published in the CoUectanca 
Juridica, vol. i. p. 79. . 

3 The Analysis was first published in 175G. 
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t.hesc Commentaries. It has been sl1ggesteo, that in some 
parts 1 he work is superficial, auo in others, too general and 
elementary; t.hat it cannot· be safely relicd 011 as authority j 
ano that it teaches thc science so imperfectly, that it has 
almost as great a tCIlOCllCY to mislead as to instruct. These 
objeetiolls scem to us foullde~l npon a total misconception o~ 
the design of thc work. 1'he author did lIOt undertake to 
exhibit a full and perfect view of the common law, but 
merely a summary sketeh of its most important ooetrincs 
ano dis tinctj 011S. 

That some error::; may be found by a strict scrutiny cannot 
be denied; but, from the yast extent and variety of the ma
tefiuls, such errors wcre to be expected. The only wonder is, 
that so mueh should have bcen accomplisbcd, with so·little 
intermixture of false doctrine) and obscure and inaccurate 
statement. We cannot express our OW11 sentiments better 
than in the language of that admirable ornament of juridical 
literature, Sir William Jones: "Hi::; Com mental'ie::; are the 
most correct and beautiful outline, that ever was exhibited of 

• 

any human science; but they alonc will no mol'C form a law-
~'cr, than a general map of the world, how accurately and 
elcgantly soevcr it may be delineated, will make a geogra
pher. If, indeed, all the titles, which he professed ollly to 
skctch in elementary discourses, were filled up with exact
ncss and perspicuity, Englishmcn might hopc at lcngth to 

. , 
pO:5sess a digest of their own laws, which would. leave but 
little room for controversy, ')xcept in cases depending Oli their 
particular circmrsb:uwes." .. (Jones on Bailment:;, 3, 4.) 

But the most incontestable proof of the excellence of the 
work is to be found in the striking effects which its publica';. 
lion produced ill every department of the common law. By , 

the elegance of its style, and the novel dress in which it 
clotheo t,hc clements of law, it immediately attracted univer
sal attention in England. It was soon considered as an in
dispensable part of t.he library of every statesman and private 
. gentleman. It invigorated the ambition of students, a~ld 

, 

• 
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relieved them at once from many of t.he discouragements and 
difllculties, which previously embarrassed c\'c1'y step of their 
progress. There are lawyers yet living, who can attest the 
prodigious change, which it 011ce produced in our counhy. 
Law was no longer considered a dry and sterile study. It at 
oncc b~came fashionable; and this circumstance, combining 
with the nature of our political illstitutions, (which "make a 

• 

legal education, if not a prercquisite, at least a very import-
ant qualification, for polit.ical disCinction and public office,) 
has contributed in a very high degree to that grcat increase 
of the bar, and that ascendency in society, which distinguish 
the profession, in this, more than in any other country. 

It was almost impossible, that such a strong excitement 
should not awaken the ardor of other gcntlemen of juridical 
learning and leisure, to follow out into its regular details a 

. design, which had been so nobly conceived and cxccuted by 
t,he illustrious commentator. Accordingly, there has been a 
largcr number of treatises on thc lcading topics of the com
mon law produced within the last ll.llf century, than in all 
preceding time. And these treatises are, in general, distin
guished by a scientific distribution, exact method, propriety 
of style, and clear eXl)osition of principles and authorities, 
which are rarely to be found in any of our older juridical 
essays or dissertations. In fact, the bulk of former element
ary works \vas lit.tle more t.han a collection of decisions 
under general heads, without any successful attempt to sys
tematize the mattcr, or subject it to a critical analysis. 
Among the most striking exceptions to this remark (for some 
exceptions exist) on the civil side, are the law tracts of Lord 

. Bacon, the profound, but imperfect treatises of Lord Chief 
Baroll Gilbert, the ingenious sketch of the Law of Tenures 
by Sir ~rartin vVright, and the brief, but very exact treatise 
on Equity, attributed to Mr. Ballow; and, on the criminal 
side, the very learned and authoritat.ive works of Lord Hale, 
the copious digest of Mr. Seljeant Hawkins, and the truly 
admirable discourses of Sir Michael Foster. We forbear to 
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speak at present of Comyns:s Digest, intending hereafter to 
notice it in another place. 

Among the model'll \vorks, of which we hayc been speak
ing, there arc not a few on subject::; of the very first import
aw;e, aud of almost daily OCCUlTCllce in practice, for exact 
illformation in which the student would have searched in 
vain in the abridgments and treatises of former ages. vVhere, 
fo], instance, shall we look for a wOl'l~, like 1'.11'. Fcame's 
Essay on ContingeniJ Remainders and Executory Devises? 
'I'bib ::;ubjcct, which con:;tituted olle of the most obscure, and 

, 
must forever rcmain one of the most intricate titles of the 
commOll law, had been already sketched out by the ma::;tcrly 
hand of Lord Chief Baron Gilbert; 1 but, like all his other 
writing:;, it was left in a detached and imperfect shape. It 
was reserved for Mr. Feame to honor the profession by a 
treatise so profound and accurate, that it became t.he guide 
of the ablest lawyers; yet so luminous in method and ex
planations, that it is level to the capacity of every attentive 
~tl1dent.. He has, in i~l.Ct, exhausted the subject; and this 
c!t~f d'a;/lvre will forever remain a monument of his skill, 
acuteness, and research. All that the most accomplished 
lawyer can reasonably hope, is to add a commentary of new 
CU:3CS and principles, as they arise, without venturing to touch 
the sacred fabric of his master. The treatise of Lord Redes
dale on Pleadings in Chancery is of the same masterly and 
original character. It has traced out the nature and extent 
of the jl11'isdietioll and pmctice of courts of chancery with 
so much brevity, perspicuity, and analytical exactness, that 
probably to this, more than any other work, we owe some of 
the most valuable improvements in the principles, as well as 
the proceedings, which regnlate the administration of equity. 
Later workR un the same subject (such as Mr. Cooper's) have 
added much valuable matter, founded on recent decisions; 
but the basis of these, as well as of all future worl~s, must 

• 
\ Sec Bacon's Abridgment, Guillim's Edition, title, Remainclel' and Rever~ 

Swn. 
7"" • 
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rest on the solid foundations, laid by the noble Chancellor. 
Lord Eldon pronounced its eu10gy in his best manner, whcn 
he declared, that" it is a wondcrful effort t.o collect what is 
deduced from authorities, speaking so little what is clear, that 
the surprise is not from the difIiculty of understanding aU he 
has said, but that so much can be understood." 

There are many other treatises npon particular titles of the 
law, which might properly be taken notice of in this place, in 
vindication of the opinion we have expressed; but it is 
beside our present purpose to analyze the m2rits of juridical 
authors. We cannot, however, close these brief remarks, 
without calling the attention of our readers to the very ex
cellent treatises of l\k Park and l\h·. Marshall on Insurance, 
which have done so much towards giving a scientific cast to 
cloctrincs so recently incorporated into the common law. 
'rhcir merit is unquestionably of a very high order; nel yet, 
probably, the most perfect theoretical work on Insl.1ranc, is that 

translated, although we have been almost overrun with trans
fusions from German and French sciolists by the enterprise 
or selfishness of English booksellers. \Ve trust, that the 
time is not far distant, when Pothier and Emerigon and 
Valin will be accessible in our native tongue to every la,,,,
yer, and will be as familiarly known to them as they 110W 

are to the jurists of continental Europe. 
It has been doubted by some persons, whether the present 

facilities in the study of law have a tendency to make as 
profound. and accurate lawyers, as t.he old dry and desultory 
course. It is supposed, that the comparative ease with which 
the student may now advance into the most intricate doc
trines, impairs, if it does not extinguish, that ardor of pur
suit, which distinguished and disciplined the lawyers of the 

. black-lettered times. For ourselves, we do not perceive the 
slightest foundation for the opinion, aad we deem it radically 
erroneous. It might as well be contended, that turnpikes 
through every part of a thickly settled country have a ten-

'---
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dCllcy to obliterate the knowledge of its surface or its clties. 
It is true, that thereby the old roach; are less known and less· 
travelled; but who can doubt, that by such m~ans the facility 
uf intercourse and the interchallge of every thing important 
in the commerce of life, arc greatly augmcnted, and that 
public improvements circulate with tenfold rapidity and 
force? Nor is it very easy to perceive, how any particular 
sc.iencc can bc injmiously aflcctcd by thc thorough develop
ment of its principles and practice. If the lucubrations of 
twenty years were necessary in former times, (as Fortescue 
informs us they \verc,) to acquire a competent knO\vlcdge-of 
the law for ordinary practice; and if the whole of that mass 
can, by modern helps, be mastered in half that pedod, it is 
certainly so much time gained in the busille8s of life; and 
time, in the science of law, as well as in almost every thing 
else, is of incalculable importance. The modern works do 
not teach the law in any new and superficial manner. There 
is no royal road to this, allY more than to the science of 
mathematics. But the principles are now more closely inves
tigated, the problems more fully enunciated, and the bonnd
aries between the known and the unknown more exactly de
fined. Instead of sparse and scattered maxims, we have 
regular systems, built up with general symmetry of parts; 
and the necessary investigations in new and diiTicult cases 
are conducted with more safety, because they are founded on 
inductions from rules better established and more exactly 
limited. Yet, with all these advantages, to become an emi
nent lawyer is now a task of vast labor and difficulty. The 
business of the profession has extended itself, as we have 
already intimated, incalculably, both in quantity and variety. 
'rhe most diligent study and practice of a long life are 
scarcely sufficient to place any gentleman beyond the neces
sity of continual p.xertiol1s to keep pace with the current of 
new opinions and doetrines._ It is true, that in the humbler 
walks of the profession, men of feeble talents and acquire
ments may now obtain a maintenance, and sometimes, per-

• 
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haps, accumulate a fortune; but this is no more than what 
the experience of all ages has shown. There havc always 
bcen obscure attorneys, whose industry, or cunning, 01' pa
tronage, has given them the command of that portion of 
busincss, which is not without profit, if it be not attended 
with honor. But the sphcre of professional activity is now 
greatly cnlarged; and talents and acquirements me more 
easily measured, sinct; the my~tcries of the science are 
equally aec8ssible to all; and little room is now left in the 
obscurities of a barbarous language for imaginary excellence, 
or for the concealment of quackery in the repetition of a tech
nical jmgon. That somc titles of thc common law are not 
as well understood, as in former times, may be safely admit
ted; and it is because they are cithel' obsolete, or their rela
tive importance is greatly diminished. But as to all the law 
in modern· practical usc, we are distinctly of opinion, that 
the science is better understood than in any former age. A 
philosophical spirit of investigation now pervades the bar 
and the bench, and we me freed from the blind pedantry and 
technical quibbles of the old schools. Many of the doctrincs 
relative to the feudal tenures, such as relief::;, premier seisin, 
escuage, chivalry, villanage, grand sergeanty, homage, frank 
marriage, profession, attaints, and others of a similar naturc, 
are now very little known; but, surely, it is not to be inferred, 

• 
• 

because subjects so utterly insignitlcant have sunk into ob-
scurity, that the law has lost its vigor, or the profession lack 
learning. Probably few, if any, lawyers in our country are 
intimately acquainted with the law of copyholds and advo'w
sons; yet, it would be strange to assert, that the want of such 
knowledge was a gross defect in professional education, when 
the subject-matter, upon which it can operate, has no exist
ence in the United States. 

The same remarks are in a good degree applicable to real 
actions, with all their accompaniments of process, essoins, 

• 

aid prayers, vouchers, receit, &.c. The irresistible tide of time 
has swept away the actions of assize, the writs of aiel, be-



, 
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saicl, and mort d'a.Bccstor, cessavit, quo jnre, ne injl1ste vexes, 
de rationabililma divisls, secta ad molendinum, nupel' obiit, 
tlllOd permittat, and the trial by battle; and though, in our 
own state, writs of entry, formcdon, and right still exist, yet 
they have been moulded into so simple a form, that most of 
the ancient peculiarities arc utterly extinct; 1 and in Eng
land, as well as in most of the States .Jf the Union, they are 
gOlle with the years beyond the flood, and the action of eject-
mcnt has almost l1nirel'sally superseded all real actions. It 
is, perhaps, just matter of regret, that real actions have so 
entirely sunk into disuse; since many doctrines applicable to 
modern remedies can scarcely be thoroughly understood, 
without reference to this department of antiquated learning. 
Many principles ill every system of municipal law must be 
purely technical, and sometimes of arbitrary regulation; and 
the reason of them may be lost, long before the principles them
selves disappear in practice. As long as. such principles con
tinue to exist, it is impmtant to preserve the knowledge of the 
'original reasons, on which they arc founded, and the limits 
which regulate their application. An instance illustrative of 
these remarks occurred ill the modern case of Taylor v. Horde: 
(1 Burr. R. 60.) It there became material to ascertain the 
exact nature of disseisins in the ancient law. Lord Mans
field on that occasion said, "1'he precise definition of what 
constituted a disseisin, which made the disseisor the tenant to 
the demandant's precipe, though the right o\vner's entry was 
not taken away, was once well known, but it is not noUJ to 
be found. The more we read, unless we are careful to dis
tinguish, the more we shall be confounded." vVe have 

. 

, 

) 'VI' t.'lke this occasion to correct an error, into which .Mr. Hoffman has 
ina(~ycrtcntly falI~n, i~ supposing (p. 1442 that real actions arc in daily 
USc III lIIassachusctts, WIth all thcIr ("oncomitants of vOllchcr, counterplea of 
vOllchcr, &c. &c. Real actions are hcre in usc, and with tllCm all those 
pleadings and proceedings, which are neces:>ary for the furtherance of justice 
between the parties. But all the pccularities of process, cssoins, ancl vouch
ers, and counterpleas, &c., are obsolete, and supersedetl bv a f,'Teat simplicity 
?f p;oceecling, greater, perllaps, tllan attends even the formal proceedin[Js 
lU (*~ctments . • 

." , . 
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heard it questioned by a late learned judge, whether Lord 
l\IansIield had gone to the bottom of this doctrine. But, 
however this may be, the case abundantly instruets us, how 
many distressing doubts may arise from the partial eclipse of 
lights once so familiarly known. It ought not, however, to 
be forgotten, that real actions have not gone into dbuse by 
any ~udden and arbitrary abolition, but from the intricacies 
and delays in the ancient proceedings therein, and from their 
unfitness for a convenient investigation of numerous ques
tions arising from the complicated conveyances of modern 
times. For example, it is often a question of serious (liili
culty to decide, whether an estate be a fee simple, a fcc tail, 
or an estate for life; the limitations of estates arc sometimes 
very numerous, and the cases, in which they have lapsed, 
and the links of descent and heirship, arc often imperfectly 
known. In all these cascs there must be very great embar
rassmerit thrown in the way of a demandant in a real action, 
and he may be turned round several times before he can 
obtain a decision upon his title. He may successi vely be 
driven from writs of entry of every degree to a formedon, and 

, 

even to a writ of right;' and, after all, he may be defeated by 
a mistake in the pleadings, (which he will not be allowed to 
amend,) having little or nothing to do with ,the mer~ts of his 
cause. So that, if something be lost by the disuse of real 
actions, much (at least in England) has probably been gained 
in substantial justice and convenience, and even certainty of 
remedy. 

It has been also suggested, that special pleading has suf
fered greatly by the modern changes in the study of law; 
and that it is every day less and less understood. If this 
were true, it might be satisfactorily accounted for upon 
grounds altogether distinct from the decline of professional 
learning. In most of the actions in modern use, special 
pleading is rarely necessary or advisable. . vVhen the action 

, - -_. 

of assumpsit was first introduced, special pleas and issues 
were very common; but for more than a century they have 
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disappeared in practice; anel almost every defence, except 
that of the statute of .limitations, is now determined ullder 
the general issue. \-Vith the exception above stated, a spe
cial plea is never heard of in actions on promissory notes, 
bill:; of exchange, policies of insurance, nor, indeed, any other 
simple contracts; and these form by far the largest portion 
of the business which at present occupies the attention of 
courts of justice. III actions, too, for the recovery of real 
estate, ",,,hether the allcient real actions, or the modern action 
of ejectment, almost every defence is tried under the general 
issue. The same remark applies to trover, and, in general, 
all other actions on the case; and, with the exception of 
actions of debt, coYenant, trespass, slander, and replevin, 
which are, comparatively speaking, infrequent, special plead
ing is entirely out of usc. Even in these actions, by the 
laxity of practice, and the provisions of statutes, the use of it 
has been very much abridged. . 

• 

These considerations disclose a sufficient reason, why spe-
cial plcading may be less regarded in practice, than in former 
times) and why its relative value may not always be duly 
appreciated in the profession. It is unquestionably a branch 
of learning of vast, nay, of indispensable, importance to every 
lawyer. vVithout an accurate knowledge of its principles, it 
is impossible: to frame actions or declarations for a variety of 

> 

cases 'arising in common practice; and, if the foundatiolls are 
not well laid, the superstructure cannot stand. It is the best, 
and perhaps the only, method to obtain a thorough and exact 
knowledge of the proper boundaries of actions, upon which, 
frequently, the success or loss of a cause may ultimately 
depend. Lord Ashburton, in his celebrated letter to a student 
of law, observes, " It is usual to acquire some insight into real 
business under an eminent special pleader, previous to actual 
practice at the. bal'. This idea I beg leave strongly to second; 
and, indeed, I have known few great men, who have not 

• 

possessed this advantage." Nor should it be forgotten, that 
special pleading has a most salutary effect in disciplining the 

• 
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mind for an accmate investigation of principles, and accus
toming it, by a sort of intellectual chemistry) to the most 
subtile analysis and combinations. It ha~ been truly asserted 
by Lord Mansfield, that "the substantial" rules of special 
pleading arc fuunded in strong sense and the soundest and 
closest logic; and so appeal', when well understood and ex
plained; though, by being misunderstood and misapplied, 

• 

they arc often made usc of as instruments of chicane." We 
remember to have heard the late Chief Justice Parsons (who 

• 

was an cxcellent special pleader) declare, that, in knotty amI 
difficult cases, he always found more certain and satisfactory 
l'esults in trying them by the l'ules of spedal pleading, than by 
aIiy other method. Sir vVilliam Jones, in his preface to the 
speeches of Isams, has beautifully illustrated the same thought . 

• 

" Our science," says he, "of special pleading is an excellent 
logic; it is admirably calculated for the purpose of analyzing . 
a cause, of extracting, like the roots of an equation, the true 
points in dispute, and referring them, with all imaginable 
simplicity, to the Court, or the jury. It is reducible to the 
strictest rules of pure_ dialectic; and, if it were scientifically 
taught in our public seminaries of learning, would fix the 
attention, give a habit of reasoning closely, quicken the 

• 

apprehension, and invigorate the understanding, as . effect-
ually as the famed peripatetic system, which, how ingenious 
and subtile soever, is not so honorable, so laudable, or so 
profitable, as the science, in which Littleton exhorts his sons 
to employ their courage and care." Such commendation 
supersedes the necessity of all farther discussion of t.he 
importance of pleading. 

But we doubt the fact, that special pleading is not as well 
understood as in former times. On the contrary, we incline 
to believe, tHat by eminent lawyers its principles are noW 
more fully comprehended, and more philosophically examined, 
than in any preceding period. ~rhe age of scholastic quib-

~ - -

bling and petty subtilty has passed away, and the q1l.aii1t ~~ 

trifling, which disfig.med and disgraced the science, is no 
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longer in fashion. Special pleading is now appHed to its 
original and proper purposc, the attainmcnt of substantial 
justice and the introduction of certainty of remedy. The 
good sense and sound logic of modem times has sli.bstituted 
for the artificial pedantry and narrow maxims of the dark 
ages of the law, rules which commend th~msoln.!s to all 

men by theil' intdnsic propriety and excellence for deciding 
contested dghts. The best ancicnt treatise on the subject is 
Mr. Eller's Doctrina Placitandi, a book which Lord Chief 
Justice "Villcs }Jl'onounced, in his time, to contain more law 

and learning than any other book he knew (2 "Vils. R. 88).; 
yet what is this, when compared with the finished elementary 

, 

and practical treatises of :Ml'. Lawes or Mr. Chitty? It were, 
indeed, desirable that modern pleaders should endeavor to 
imitate more generally the pointed brevity and precision of 
Rastall's Entries, and waste fewer words jn their drafts ~r 
declarations~ which, 

"Like a wounded snake, drug their slow length along." 

It might not be useless for them to consider, that the great 
aim ought to be, not how much, but how little, may be 
inserted with professional safety. Here, at least~ the study 
of the ancients would amply repay all their toil, and sllbserve 
essentially the public interests. 'I'herc is cCl'tainly' some 

danger, that the current of public opinion, aided by legislative 
enactments, and 110t a little accelerated by a distaste for the 
prolixity of modern pleading, may bring the science itself 
into disrepute and neglect. If such ali event should happen,· 
it will be matter of most serious regret. vVe hope, that the 
few observations, which we have hazarded, may attract· the 
attentioll of the rising generation, and call forth abler pens ill 
the vindication afid support of its principles' and practice.· 

There are some other topics upon which it Was OUl' ifttel1" 

tionto trouble out pi'ofessi'onal readers with a few 0-b~rvff· 

tions, in proof of the opillion that the law, as a science, never 
8 
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was so welll1nderstood, nor so well taught, as at the present 
period, and yet that a profound and comprehensive know
ledge of it nevor was of more diHicult attainment. Vl e may" 
however, safely pass from general reasoning, and appeal to 
facts within the reach of every professional gentleman. In 
our own country the advancement of the knowledge of the 

, 

science has been truly wonderful. 'J.'he Bar and the Benches 
of almost every State in the Union have, within the last 
twenty years, very strildngly improved. 'J.'here are lawyers 
and Judges amongst us, who would sustain the weight and 
dignity of Westminster Hall. And some of our Reports 
exhibit arguments and opinions, which, for propriety and 
force mid logic and acutencss and erudition, have not been 
excelled in the proudest days of the law. 'J.'his rapid improve
ment has, without douht, been greatly aided by the invigo
rating influence of the modern treatises in almost every 
branch of law; but it has also owed much to the inCl'eased 
diligence, which a lofty ambition of excellence has stimulated 
among the master spirits of the profession. 

But it is time for us to call t.he attcntion of our readers to 
the immediate subjcct of this article. Mr. Hoflinan has pub
lished a Course of Legal Study, which he modestly addresses 
to students, but which is well worthy the perusal of every 
gentleman of the bar. Many works have been heretofore 
written, professedly for the direction of persons engaged ill 
the study of the law; but, for the most part, these works 
have, in a didactic form, laid down elementary precepts for 
the moral conduct, the preparatory attainments, or the style 
of elocution and oratory proper for an eminent advocate. 
Some, indeed, are little more than a distillation from Quine
tilian's Institutes and Cicero's Orator, without preserving the 
pungent essence or eloquence of the originals. ' Mr. Hoffman's 
work~ on the contrary, is almost entirely practical; and it 
contains a complete course of legal study, with a catalogue 
of the principal books to be consulted or read under all the· 
titles of the law. The introduction is wl'itten with a good 

• 

"" , -
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deal of force and good taste, and ill a tOile of strong and sen
:;ible argumentation. In poillt both of matter and mannel', 
it is highly creditable to the talenb anel acquirement:; of the 
author. . . . .. 

'rhe general comse of study, proposed by IVfr. I-Ioflinan, is 
8Ul11t11ed up in thc following general !'yllab115: -

"1. l\Ioral and Political Philosophy. 
"II. The 'Elementary and Constitutional Principles of the 

1\Il1l1icipal Law of England; and hcrein, 
"1st. Of the Feudal Law. 

.---_.-.-

"2d. The Institute:; oC the MUllieipal Law generally. 
"3d. OC the Origin and Progress of the Common Law. 

"III. The Law of Real Rights and Real Remedies. 
"IV. The Law of Persollal Rights and Personal Reme-

dies. 
" V. 'rhe Law of Equity. 
"VI. '1'he Lex 1\1crcatoria. 
,. VII. The Law of Crimes and PunIshments. 
"VIII. The Law of Nations. 
"IX. The Maritime and Admiralty Law. 
"X. 1'he Civil or Roman Law. 
"XI. The Constitution alld Laws of the United States 

of America. 
"XII. The Constitution and Laws of the several States 

of the Union. 
"XIII. Politkal Economy." p. 32. 

This is followed by a partielllal' syllabus uncleI' every title 
of the gcneral syllabus, ill which arc collected the best works 
011 every successin! subject belonging to the heads uuder 
which they are arranged. COllllected with these heads js a

series of notes, or perpetual commentary upon the character 
and relative value of the authors, whose works are cited, or 
the history and relative importance of the topics, which they 
di~cuss, interspersed with many judicious observations of a 
more general nature, which exhibit to great advantage the 
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liberality, sound judgment, and juridical knowledge of the 
author. As a r:-;peeimen of the style and ::-pirit. of the work, 
we subjoin the note Oil the reading of ReportH, and particu-
larly of leading eases. . . . 

'rhcsc observations of Mr. HolTman are perfectly practi.cal, 
and, 1'0\' the most part, aCCl11'ate aud jnst. In respect to the 
praise bestowed 011 MI'. Vi ncr:::; Abridgment, we arc COil

strained to difli.:~r from the learned ,gentleman. "'\tV c are fal' 
e.-

from thinking it the safest abridgmellt for reference. It is a 
very irregular fabric, built l1p Oil the basis of Holle's Abridg
ment, '\vith an incorporation of thc principal matter of Fitz
herbert, and Brooke, and other old abridgers. It abounds 
with inaccuracies and repetitions; and it is quite obvious, 
that the author more frccFlclltly.eonsulted the works of other 
abridgers, than the origiltal reportH, to abbreviate and digest 
for himself. \Ve agree, however, with Mr, Hargrave, (Co. 
Litt. 9. (1 .• note 3,) that "notwithstanding all its defects and 
inaccuracies, it must be allowed to be a necessary part of 
evcry lawyer's library. It is, indeed, a most usei\.1l compila
tion, ancI would haye been infinitely more so, if the author 

• 

had been less singular and more nice in his arrangcment and 
method, and more studiolls in avoiding repetitions." Bacon:s 
(or, more properly, Gilbert'S) Abridgment is more full in the 
development of principles and the statement of cases; and, 
in every respect but copiousness, is a superior production. It 
is incomplete; but this was the hard fate of all the writing:; 
of the most learned author, which \verc sent into the literary 
world with all their original imperfections on their head. 
For o1.11'sclves, we confess, that in our opinion every other 
abridgment suffers greatly in comparison with the Digest of 
Lord Chief Baron Comyns. For ;;;uccinctncss and brevity, 
for exact method and arrangcment, for perspicuity and accu
racy, for copiousness in principles and illustrations, and for 
comprehensive analy:-;is, it stands unrivalled in the annals of 
the law. On one occasion, Lord Kenyon (Pasley v. Free
man, 3 T. R. 51, 64,) said, " I fmel it laid down by the Lord 
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C. B. Comyns, &.c. He has not, indeed, cited any authority 
for his opinion; but his opinion alone is of great huthority, 
since he was considered by his contemporarie:5, as the most 
ablc lawyer in 'Vestmil1stcr Hall." In some other more 
recent cases, the Court of King's Bcneh have proceeded to 
adjndicate some very important questions, upon the sale -
authority of his Digest,! an hOllor, which we believe, has 
HeYCr been conceded to any other compiler. It has frequently 
occurred to us, that our r"f)fessional brethren of the South 
did not HufIieiclltly appreciate the merits of this work. rrhcy 
appear to be devoted to Bacon's Abridgment, and pass over 
Comyns's Digest, as a book merely of occasional reference, 
entitled to little either of praise or blame. How, otherwise, 
can we account for 1\11'. Hoffman's omission, under the article 
of pleading, to recommend the admirable title, Pleader, in 
the Digest, a title, which has collected and exhausted, in a 
most scientjfic order, the whole principles of the science. 
r.J.'he title, "Pleas and Pleadings," in Bacon's Abridgment, is 
~n excellent skctch; but it is but a sketch, and, compared 
with the title of Comyns, just mentioned, is but twilight to 
thc meridian day. ""\tVe would respectfully ask the attention 
of Mr. Hoffman, and of Southern lawyers ill general: to the 
following observations of Mr. Hargrave: "The wholc of 
Lord Chief Baron Comyn8's WOl"k is equally remarkable for 
its gl'cat variety of matter, itfl compendious and accurate 
expressions, and the excellence of its methodical distribution; 
lmt the title, 'Pleader,' seems to ha \'e been the author's 
favorite one, and that in which he principally exerted Mm
self." (Co. Litt. 17, a. note 1.) 

.1 .We t~ke this oI!portllnity to cntcr 0111' protc?t. against tl~at .book-making 
~Pll'lt, wlndl has cltsli);Ulwl all the modern edltlOns of tillS IIlcomparabIe 
work. The ori<rinaI edition in folio (1 iG2) is fill' superior to all the later 
editions. Thes~ have the addition of the modern cases, it is true; but they 
consist of the mar\~inal notes of the reporters, thrust into the text without 
oruer or propriety, aud destroy its sYlllmetrr and connection. A slIPlJle
mcnt of modern cases and principles upon the plan of Comrns's Digest, III a 
distinct work, would be an invaluable present to the profcsslon. 

8* 
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The remark, too, of Mr. HolTman, that "the books of 
reports contain the law in the precise phraseology, in which 
it was administered by the judges," requires some qualifi
cation. With thc exception of the Reports of Plowden, 
Coke, and Vaughan, and a very few great cases in other 
Reports, the remark can scarcely be said to be true of any 
Reporter, before the time of Sir James Burrow. '1'he1'o are 
some ot.her unimportant particulars, in which we difier from 
~'Ir. Hoffman; but, with these trilling execptions, we entirely 
agree in the opinions of IVIr. Hoffman, as to. the importance 
and utility of reading the original Reports. vVe presume, 
that the omissiQl1 to notice the lVIa~sachusetts Report5, in 
company with lVIr. Johnson's, Mr. Binney's, and Messrs. 

, 

Henning and Munford's, was accidental; for, if we do llot 
deceive ourselves, in point of learning and accuracy they 
yield to few, if any, in our country. 

What particularly pleases us is the enlarged and liberal 
view with which Mr. Hoffman rccommends the student of 
the common law to a full and careful study of the Admi· 
r.alty, Maritime, and Civil Law. If the note on t.he cxcd. 
lence Qf the civil law (p. 254) were not too 10l1g, we should 
gladly insert it. in this place. 'Ve commend r it, however, as 
well as his observations on the law of nations and the admi
ralty law, most earnestly, to all those who aspire to emi. 
nence as statesmen, or scholars, or lawyers. 'I'o Mr. Hoft~ 
man's list of books, on these subjects, we beg leave to add 
Heineecius's Elements of the Civil Law, according to the 
order of the Inst~tutcs and the Pandects, whom Sir James 
Mackintosh has not scrupled to pronounce "the best writer 

• 

of elementary books, with whom h.e is acquainted on any 

s~bj~ct." 1 We also recommend F'erricrc's Dicti onnaixc de 
Droit et de Pratique, Calv.inus's Lexicon J uriclicurn, 1\1. 

1 Sir James. Mackiint0:lh's Introductory Discourse 01\ the Study of the 
Law of Nature and Nations, is a most ftnished com}losition, abounding in all 
th~ .~ac~s of)nridical cloq~cucc) l\ud pregnant with most imporfant i\utl 
edifymg learmng . 
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Dessaulcs' nictionnaire dn Digestc, Exton and Zouch and 
Spelman on the Admiralty JUl'i~dictiol1, Cleirac's Us et Cou
tnlTIcs de In. Mel', Emerigon Traitc des Assurances, Pothier's 
\Vorks, and partieularly hi:; Treat.i~cs 011 Maritimc Contracts> 
HOl1chcr\; Translation of the Consolato dell\Iul'c. Peckins ad , 

Rem Nauticum, D' Abren sm les Priscs, and though last, not 
least, Casaregis's Disctu'sns de Commcrcio. 

'Ve must now hasten to a close, although thCl'C are some 
discussions, which the perusal of 1\11'. Hoffman's work has 
suggested, 'which \YC very reluctantly pass ovcr, In quitting 
the work, we have not the slightest hesitation to declare, that 
it contains by far the most perfect system [or t.he study of 
the law which has cver been oilel'ed to the public. The 
' ... ·rHers whom he recommends arc of the very best author
ity; and his own notes arc composed in a tone of the mo::;t 

• 

enlarged philosophy, and abound in just and discriminating 
critici;:;m, and in precepts calculated to elevate the moml as 

• 

well as intellectual character of the profession. Thc'eoufse 
(. 

proposed by him is very ample, and would pl'obabJy cen-
• 

sumc seven years of close study. But much may be omit-
ted, where time and opportunity arc wanting to exhaust it. 
\Ve cordially recommend it to all lawyers, as a model for the 
direction of the students who may be committed to their 
care; and we hazard nothing in a:5scrting, that jf its pre
cept::; are steadily pursued, high as the profession now stands 
in om country, it will attain a higher elevation, an eleva
tion \vhich shall command the reverence of Europe, and 
reflect back light and glory upon the land and the la\v of our 
forefathers. 

\tVe have another motive, besides the intrinsic value of the 
work, for commending it earnestly to the pcrusal of our 
readers. It will demon::;trate to thc understandillg of every 
disccrning man the importance, nay, the necessity, of the 

• 

law-schoal, which the Government of Harvard College have, 
so honorably to themselves, established at Cambridge. No 
work can sooner dissipate the common dclusioll, that the 
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law may be thoroughly acquired in the immethodical, intcr

rnpted, and dcsultory studic::; of the oflica of a practising 

counsellor. Such a situation 1::; indispel1:::.able after the f1tu

dent shall havc laid the foundation in ell'mentary principles, 

under the guidance of a learned and di~crcct lectmer. He 

will then be prepared to rcap the full benefits 01' the practice 

of an attol'lley's oIlice. But, \VitllOut such elementary in
struction, he will waste a great deal of time in useless and 

disconraging efl'tn·ts; or become a patient drudge, versed ill 
the for111s of conveyancing and pleading, but incapable of 

ascending to the prineiplcs which guide and govern them; 

or sink into a listles:-5 indolence and inactivity, waiting I'or 

the ani val of the regular period for hi::; admission i 0 the bar, 

without Olle qualification to justify the honor wlJich he 

receives. One year passed at the Univer;..;ity, in atteudancc 
upon thc lectures of the very respectable gentleman, \vho has 

recently been appointed to preside over the law-school there, 

would lay a foundation of solid learning, upon which our 

ingenuous and ambitions youth might confidently hope to 
build a fabric of professional fame, which would carry them 

to the first honor:.; of the bar, and make them, on the bench, 

the ornaments of their country. 

, 

, 
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Tm: Ancients have left us but little on the suhject of eom
mercial 'law; amI that little hus lost much of its value in 
modern times. It may, perhap:-;, be supposed, that a great 
deal has perished a.midst the ruills of the dark ages; or_has 
been swallowed up in the desolations of conqnest,or the 
overwhelming obliterations of time. Much splclldid decla
mation has been employed in describbg the maritime glory 
of the Phamicians, and the Cretans, and the Rhodians, and 
the Egyptians, and the Greel(s, and the Carthaginians, and 
the Romans. vVithout question, the coasts of the l\Iediter~ 

l'anean were, from early times, inhabited by warlike, enter· 

pl'ising, and industrious races of people. They had ditlerent 
commodities to exchange, adapted to the natural and artifi
cial wants, the neccssities and the luxuries of the diflerent so
cieties, into which they were dh·ided. It was, of course, that 
ambition and enterprise, the love of wealth, and the desire of 

gratifying curiosity, should create an active iuterchange of 
these cornmoditiefi, both by sea and land. The spirit of 
COl11mcrce, once excited, is not easily extinguished or con

trolled. It is a useful spirit, which imparts lifc and illtelli
gence to the body politic, increases the comforts and elljoy
ments of every class of people, and gradually liberalizes and 
expands the mind, as well as fosters the best interests of hu, 
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manity. l\Iany usagcs mnst necessarily grow up ill such a 
state of things, where many ilHkpclI(knt. nations are ellgaged 
in trade with each other; \\"hich lIsagcs, at fir::;t dete.rll1incd 
by accidcnt, or convenience, or the dictail's of common sense, 
must gmtlnally ripl'lI int.o rights and duties, and thus regn
late the conccl'lls of COlllmeree. It is not, therefore, to be 
supposed, tlmt the nations of .whom we have spoken were 
wholly withont any principles of maritime law .. Dut there 
arc many reasons for believing, that nothing like an enlarged 
and general system of that law was eycr adopted by a1\Y,9f . r, 

• 

thern. . : 

In the first place, the business of their commerce was ex- .. 
• 

tre11101y simple, their voyages were short, and their shipping 
was adapted to small cargoes and Barrow reaches. They 
were obligcd to ply thc shores; and neither their interest nor 
their means, in the then state of navigation, allowed them to 
plan or execute the complicated voyages of modern time~ .... · 
The coasting trade of a single modcrn maritime po\ver is 
probably far more extensive than the whole trade of many 
flourishing states of antiquity; at least, the operations of that 
trade wcre far less complientcd; and yet thc coasting trade 
has given rise to comparatively few of the questions of mo
dern maritime law. In the ne'\t place, most of the ancient 
governments, whether despotic or frcc, seem to have devoted 
themselves more to the profession of arms, and the increase 
of thcir military and naval power, than to the encourage
ment of peaceful commerce. In the despotic governments, 
almost every thing was left to the undefined discretion of 
the sovereign, who would not easily be induced to circum
scribe the limits of his own authority. In the free govern
ments, the jarring of discordant interests, and the impatience 
of legislative control, manifested by the mass of the people, 
combined with the almost continual foreign warfare, in which 
they were engaged, to prevent any efrort to systematize their 
civil polity. Under such circumstances, it is not very proba
ble, that any public regulations could be framed in respect to 

• , , , 
I 
I , , 
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maritime contracts, except in some few cases of extraordinary 
occurrence, 01' peculiar dilIlculty. 'rile Romans, indeed, 
seem to have been tho ollly people who attempted to mctho~ 
di7.c the principles even of their municipal law. It has beeH 
remarked by Dr. Adam Smith, (JVealtlt of .Nations, b. 5, 
ell. 1, part 3, art. 2,) that" Though tho laws of the Twelve 
Tables were lllany of them copied from those of some all~ 
cient Greek republics, yet law never seems to have grown up 
to be a science ill any republic of ancient Greece. In Rome, 
it became a science very early." Nor do wc rccolleet, that it 
ever has been pretended, at least ill respect to maritime law, 
that any of the ancient nations, except the Rhodians, had 

. '. formed any thing like a commercial coue; and that the ex-
, 

': tellt, as well as the importance, of this code has been greatly 
.-"-, overrated, we think there arc very strong reasons to believe. 

vVhatever was most valuable in that code was, without 
~ doubt, well known to the Romans; and, so far as it suited 

their own more enlarged commerce, was probably transfused 
into their o\vn jurisprudence. And we shall hereafter sec, 
what have been the value and extent of thc obligations of 
the Romans to the Rhodian Laws in this particular. 

As to the manuscript, fonnd in the library of Francis 
Pithou, a celebrated jurist of the sixteenth century, which 
was published, first at BasIc, ill 1861, by Simon Scardius, 

• 

and afterwards at Frankfort, in 1896, by l\Iarquardus Freer 
und Leunclavius, as genuine fragments of the Rhodian Laws, 
it may be observed, that, if their gcnuineness were com~ 
plctcly establishcd, they would not increase our veneration 
for the wisdom, or the commercial polity of the nation whose 
namc they bear. But the critical sagacity of modern civil~ 

ians has not hesitated to reject these fragments, as more than 
apocryphal, as the fictions of some jurist, as late, at least, as 
the middle ag~s. It is true, that they have been silendy 
quoted or directly asserted as genuine, by Cujas, by Selden, 
Godefroi, Vinnius, and other eminent jurists. Bynkershoek 
first boldly denied their authenticity; the cautious and ac-

• 
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complishcd Heineccius followed ill thc same path; and their 
opinion has been gellerally adopted by the learned of the 
eightecnth cent.ury. Rejccting, therefore, as wc do, the l~rag. 
mcnt::; of the Rhouian Laws, as u modern fraud, thcre is 
nothing whieh has reached us, except thc codes and the 
cornpilations of thc Rornan emperOl's, which even wears the 
habiliments of ancient maritime juri::;pmdcncc; and so far 
are we from thinking, that any' thing mat.erial has been lost, 
that ,ve consider the substance of all anr.:ient maritime juris
prudence, as embraced in the title:-; of the Corpus Juris Ci· 
vilis. rrhe circumstances undcl' which the Roman codes 
were compiled, do, as we think, fully justify these remarks. 

At the period when Justinian meditated the great worli:s, 
which have immortalized his memmy , a monument of 
fame more desirable than all that conquest can bestow, and 
'i,vhich seems destined to cndnre to the end of time ' the 

• 

Roman empire had passed through its brightest ages of mili· 
tary, civil, and commercial grandeur. She had been for 
centm'ies as renowned for her jurisprudence, as for her arms. 
A sllCCessiol1 of learned men had adorned her courts) as 
judges or aR lawyers, who had left behind them their argu
ments, opinions, and commentaries, llpon most of the import. 
ant branches of her law. Be~ides these, there were the 
honorary law, and edicts of her prretors, the plebiscita and 
sc·nat1.lS c071sulta of the days of the republic, the imperial 
constitutions and rescripts of her emperors, the collection of 
the honorary law) or perpetual edict of Julian; and the suc' 

cessive codes of Gregol'ius, Hermogenes, and Theodosius. 
From these materials were composed the Institutes, the Code, 
and the Pandccts of Justinian. So that they may be truly 
considered, as the depository of the collected wisdom of all 
her sages, alld as a most authentic transcript of her munici· 
pal law, in its most perfect state. Nor is this all. She had 
successively conquered, and incorporated into her domain, 
almost all the other civilized nations of the East~l'n continent, 
including those, which had becn most distinguished in com' 

• 

• 
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merce; and it can scarcely be doubted, that whatever was 
excellent in their maritime police, had been, from time to 
time, adopt.ed illi'o her own jurisprudence by thc rescripts of 
her emperors, or by the more salutary decisions of her courts, 
guided by the principles of equity, and selecting, with true 
llational_ comity, [rom the usages and the learning of foreign 
countries. '\Ve ha yc direct evidence of this position in the 
fourteenth book of the Pandeets, title second, ad Legem 
Rhodiam de Jactn, where, in a case of' maritime law, put to 
the emperor Antoninus, he answered" Lege id Rhodia, qUID 

de rebus nauticis prmscripta cst, judicetur j" plainly import
ing, that the doctrines of the: Rhodiall :Lu,vs on this' subject· 

c:-:--~had:15eeil-recognized and incorporated into the Roman juris
prudence. As to the manner in which they were incorpo
rated, it is highly probable, that it was not by any imperial 
edict, but by the gradual operation of judicial decisions, 
adopting them as rules, founded in general convenience, and 
fitted to the commercial transactions of Rome itself. vVhat 
strengthens this supposition is the fact, that the Rhodian 
Laws are not to be found in the text of any of the Roman 
codes; and the very title of the Pandects, where we should 
expect to find them, if they had been adopted in mass, con
tains nothing but the commentaries and opinions of Roman , 
lawyers, on the principles, which regulate the application of 
the law of jettison, and some few other nautical questions of 
a kindred nature. If this be a just view of the case, and we 

• 

have no doubt it is, the Roman law, as collected by Justinian,. 
contains in itself the substance of all the maritime law of all 
antiquity, improved by the philosophy and the learning of 
Roman jurisconsults. Yet, . how narrow is the compass, 
within which the whole maritime law of Rome is compressed! 
It scarcely fills a half dozen short titles in the Pandects~ and 
about as many in the Justinian Code,l mixed up with matter 
properly appertaining to other SUbjects. 

I The principal titles in the Panc1ccts arc, Lib. 4, tit. 1. Nautre, caupones,. 
stabularii, tit reccpta restituant. Lib. 14, tit. 1. De exercitol'ia actione .. 

9 

• 
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The most interesting and ilmpol'tant are the titles in the 
Pandects; ti1l'ce of whieh trqat of the rc~ponsibilit.y of the 
owners and employers (exercitorcs) of ships for the safe keep
ing and delivery of goods shipped on freight, for the contracts 

, 

of the muster in respect to the cmployment, repairs, and con-
eems of the ship, and for the actA and defaults of the agents 
and marincrs of the ship; one treats of bottomry and mari
time loans, one of jettison.:;, and onc of shipwrecks. Who
ever expects to find, evcn under these hcad:-;, the minute de
tails and practical principles of modern times, will certainly 
be disappointed. He will, however, find the elements of our 
own law on this subjcc:t, exprcsscd with excellent sen~e, and 

- , -- .. 
often illustrated by apt exam pIes .... And brief, indeed, asal'e .. 
these texts of the civil law, the whole maritime world has 
paid them a just and voluntary homage, by adopting them 
as the nucleus, around which to gather their own commer
cial regulations. But the very circumstance, that so little is 
here to be found, after Rome had been for so many ages the 
mistress of the world in commerce and in arms, seems a de
cisive proof, that neither she, nor any more ancient nation, 
on the shores of the Mediterranean, had ever digested at any 
period a general system of maritime law. 

The glory _Qf having reduced the principles of maritime 
law to a science belongs to later times; but no one of com
petent judgment can doubt, that much of its intrinsic equity, 

• 

as well as comprehensive liberality, is owing to a familiarity 
with tho Roman digest, with that beautiful distribution of 
civil justice, which the labors of. Labeo, Capito, Proculus, 
Gaius, Papinianus, Paulus, and Ulpianus, so much contri-

. . 

Lib. 14, tit. 2. Ad legem Rhodiam de jactll. Lib. 22, tit. 2. De nautico 
fllmore. Lib. 47, tit. 5. Furti adversus nautas, caupol1es, stabularios. Lib. 
47, tit. 9. De il1cendio, ruina, naufragio, rate, nave expllgnata. In the 
Code, Lib. 4, tit. 25. De institoria et exercitoria actione. Lib. 4, tit. 38. 
De nautico f<:enore. Lib. 6, tit. 62. De hroreditatibus tlecurionum, navicu
lariorum, cohortalium militllm et fabricensium. Lib. 11. De naviculariis 
seu naucleris publicas species transportantibus. Variis titulis. There are a 
few supplementary regulations in the Novels and Authentics of J'ustinian, on 
the subjects of maritime loans and the plunder of wrecks. . 

, 



buted to perfect and adorn. The whole of our own law of 
contract:; re:;t::; upon Roman foundations; and we daily feel, 
how much of the enlarged equity which pervades the doc
trille:; relative to navigation, charter-parties, liens, and ship
mellts, is deduced by u regnlar descent from the times of 
Tl'ibonian. 

Let it not, therefore, be imagined, that. the maritime law 
as acknowledged and practised UPOll by the most enlightened 
nations of tJw present day, was produced per saltllJJJ by the 
sudden s~at·t of a single mind or nation, generalizing and 
analyzing the prillciples at a single cHart. Far difrerellt is 
the casco It arrived at its present comparative perfection by 
slowalld· cautious steps; by the gradual accumulations of 
distant times, and the contributions of various nations. In
dustry and patience first collected the scattered rays, cmitted 
from a thol1.'mnd poi nts through the dim vista of past ages; 
and philosophy reflected t.hem back with tenfold brilliancy 
and symmetry. If, indeed, a professional mind might indulge 
in a momentary enthusiasm, it would perceive, that in this 
process had been realized the enchantment and wonders of 
the kaleidoscope, where Qrokell and disjointed materials, how
ever rude, are shaped into inexhaustible varieties of figures, 
all perfect in their order and harmonies, by the adjustment of 
rellected light under the gnidance of philosophy. 

The irruptions of the northern Barbarians over the western 
Empire, and the jntroductioll of the feudal sY:3tem, seem for 
a while to have su~pendcd the operations of commerce. But 
as soon al:i mankind began to shake off the drowsiness of the 
Dark Ages, commerce revived upon the same shores of the 
i\Iediterranean, which had long been her favorite abodes. .As 
it extended its vivifying effect, every state became sensible of 
the importance of collecting its own mercantile usages into 
some regular system, at least for its own government. Oue 
of the earliest, if not the earliest, and, considering its age, the 

• 

most extraordinary collection of this kind, is the Consolato 

. . 

del Mare. The question, what country is entitled to th~ ______ . 
-' 



• 

100 MISCELLANEOUS WRITINGS. 

honor of its origin, has been contested with as mueh warmth 
and zeal, as the birt.qplace of Homer; and the exact time of 
its first publication has been enveloped in the like obscurity. 
It has been variously assigned to a date, as early as t.he tenth 
century, and as late as the fourteenth .. Vinnius and Crusius 
appear to have thought t.hat it was composed in the time of 
St. Lonis, King of France. Gratins and l\Iarqllardus assign 
it to the age of the Crusades, and assert that it was collected 
by order of the ancient kings of Arragon. In this latter 
opinion they are followed by rl'arga and Casaregis. Azuni, 
in a very elaborate cssay, endeavors to establish" that it is a 
revision of thc maritime code, whieh existed in very early 

-tiinesin thererjilblicofPisa; '. On the ot.hcrhand, Gapmany,:_--, 
• 

an eminent Spanish jurist, asserts that the compilation was 
first made at Barcelona; and in this opinion he is followed ,. 
by Boucher, the learned editor of a late French translation. 
The earliest edition of the work, which can be traced by the 
diligence of its editors, is admitted on all sides to be that 
published by Celelles, at Barcelona, in 1494. This, as 
Boucher informs us, is the original of all editions and trans
lations, that have subsequently appeared in the Castilian, the 
Italian, the Dutch, and French languages. The English lan
guage has not as yet been honored by any translation, except 
of two chapters on prize law by Dr. Robinson.! 

The title of this curious collection, Consolato del Mare, ., 

(Consulate of the Sea,) is derived from the name consolato, . 
(consulate or consular court,) which was, by almost all the 

• 

commercial nations of· the Mediterranean, given to their 

1 The principal editions, as they are collected by the beflt authors, are, the 
edition of 1494, by CelcHes, printed at Barcelona in the Catalonian dialect; 
of 1502, at the same place; of 1589, by Francisco Romano, at Valentia, in
Castilian; of 1544, by N. Pcdrozano, at Venice, in Italian; of 1567, by 
Zebel'ti, in Italian; of 1576, by Zaneti & Co., in Italian; of1577, by l\1ays
soni, at Marseilles, in French j of 1579, at Venice, in Italian j of 1584, in 
Italian; of 1592, at Barcelona, in Catalonian; of1599,at Venice, in Italian; 
of 1635, at Aix, in French; of 1696 ntHl 1i20, by Casaregis, in Italian;' 
of 1704, by 'Vesten'cen, in Italian and Dutch; of 1732, by Cayetano de 
Tallega, in Castilian j of 1791, oy Capmany, in Castilian, at Madrid j of 
1808, by Boucher, in French. 

. -
, 
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maritime courts. The value of thb collection has been 
difI{~rently estimated in modern times by learned men. I-~p.b
ncr, with his usual petulancc, has treated it as an ill-chosen 
mass of maritime usages and po~itivc ordinances of the Mid
dle Ages, 01' of times: very little elllightened, which arc now 
obsolete, and of no authority. BYllkershoek, in' his usual 
bold and determined manner, treats it with as little cere
mony. After approving of its decision in a particular case, 
he adds, " V dIem omnia, qum in illa farragille legum nauti
carum repcriuntur, mque proba ct rccta essent, sed non omnia 
ibi sunt tam bome frugi:;." To thcsc opinions we might 
justly oppose the discreet yet liberal praise of ~Casaregis, 

- -- - -

.c.Emerigon, Valin, Vinilius,and Lubeek. But in our judg-
ment it is not necessary to resort to the testimonia etuditot2tJ'n. 
The fact that the substance of its regulations was eagerly 
embraced, and immediately incorporated into the usages and 

• 

the ordinances of all the maritime nations of the continent, 
pronounces a eulogy on its merits, which no formal vindica
tion can surpass. Emerigon very justly states, that its deci
sions have united the sl.1ffrages of all nations; and it has fur
nished ample materials for the maritime ordinance of France 
of 1681, an ordinance, which has immortalized the ministry 
of Louis XIV" and which, perhaps, more than the maritime 
code of allY other nation, deserves the praise of philosophic 

• • 

. jurists. Nay, more, the Consolato del Mare contains the rudi-
ments of the law of prize, as it is at present administered; 
and its authority has, perhaps, weighed more than any ot.her, 
in settling the great controversy of our own times, relative to 
thc question, whether free ships make free goods. England, 
in as::;erting the negative, (as we think with vast force of 
reasoning,) has reposed on this venerable monument, as 
affording the surest proof of the antiquity and the general 
recognition of the rule, which she has so justly sought to 
establish, and which has stood approved to the good sense of 
the three greatest civilians of modern times, Grotius, BYllker-
shoek, and Heineccius. . 

9 11 
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As the Consolata del Mare is a rare work in our country, 
it may not, perhaps, be useless to give a general outline of its 
method and cont.ents. The whole worh:, as we now find it 

• 

in the edition of Casaregis, is contained in two hundred and 
ninety-four chapters.l Of these the first forty-three chapters 

-

do not, properly speaking, belong to the original collection, 
but treat of the jurisdiction and forms of proceeding in the con· 
sular court of Valent.ia. The forty-fourth chapter is the proper 
commencement of the work ;\vhich contains, not as is often, ,,", 

• 

supposed, the positive institutions of any particular maritime 
nation, promulgated by its sovereign; but a collection of the 
general usages and customs of the sea, as approved and prac
tised upon 'in the" m9stenlighten~d .ages. __ r.rhe forty-fourth 

----- _._----- .. - -------- ---

chapter, which is in fact the proem of the work, states,""'-' 
"These are the good institutions and good customs, which 
relate to the sea, which the wise men, who went abroad, 
began to give to our ancestors, which form the book of the 
knowledge of good customs in the course of which will 
be found the duty of the master of the ship towards the 
merchants, mariners, passengers, and all other persons, who 
go in the ship, and also the duty of the. merchants, mariners, 
passengers, &c. towards the master of the ship; for whoever 
pays frieght for his pel'son, as well as merchandise, is deno
minated a passenger." The work then proceeds, in an older, 
not very exa,ct or methodical, to state the doctrines relative 
to the ownership, building, and equipment of ships; the 
authQrities and duties of the master and owner; the rights 

• 

and duties of the mariners; the responsibility of the masters, 
owners, and mariners, in cases of the shipment of goods, in 
a general ~hip, or under chartel'·parties; the earning, pay
ment, and loss of freight and wages; and incidentally treats 
of ransom,s, salvage, average, jettisons, and captures, and 
recaptures. 

1 In the edition of Boucher, which is a translation from the original edi· 
,tion of Celelles, the whole number of chapters is 297 • 

• 

• 
" 

• 
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Such is the Consolato del :Marc, the grand reservoir, from 
• 

which, as we have already intimated, have becn drawn the 
principal ordinances of modern maritime nations. It is re
markable, t.hat the laws of Oleron and \Visbuy (which are of 
so great antiquity, that they dispute precedency 'with the Con
solato, and by many learned men are assigned to an earliei 
age,) contain nothing on the subject of the law of prize; and 
that the Consolato stands alone, as the earliest expounder of 
the law of nations. In neither of them, if we except a single 
article (art.. 66) of the laws of Wisbuy, is there the slightest 
allusion to the contract of insurance. There is, therefore, 
some reason to believe, either that the laws of Wisbuy, as __ 

- - --~ 

wellQW hay{J them,belong to a '·later date;'t1Hln.- 'is'gellel'ally' _ .. -
- . -- - ---.-~-. 

- - -_. 

assigned to it, or that the article in question is an addition to 
• 

the original code'! 
The history of commercial jurisprudence, since the publi

catioll of the Consolato, including therein also the law of 
bills of exchange and promissory notes, would be very inte
resting and instructive, at least to the professional reader. 
He would thcre have an opportunity to trace the llUmcrous 
rivulets, which, in different ages and nations, have contri
buted to form the vast and perpetually increasing stream of 
commercial law. He would therc learn the slow and almost 
imperceptible manner, in which its principles have, from 
minute origins, expanded to their present comprehensive and 
systematical equity. He would look back with admiration and 
surprise upon the patience, public spirit, and scientific enthu
siasm of those learned men, \vho devoted themselve~, with 

• 

such unremitted labor, to the development of those principles 
of moral propriety and justice, which distinguished this 

• 

1 Stypmannus, Gibalinlls, Ausaldus ancl Casaregis snppose, that the 'con
tract of insurance was introduced in the fifteenth century. Emcrigon relies 
on this article in the laws of Wisbuy to.establish the contrary. Marshall, in 
his Insurance, (p. 18) doubts, whether the latter part of this article, as it 
stands in Cleirac, be not a mere comment upon the original text. If so, the 
other part of the article may well admit of an e.."{planation, foreign from any 
notion of insurance. Malyne omits this clause. 
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branch of the law. Above all, he would, perhaps, catch a 
spark from the altar, which would light him on still fart.her 
in the paths of virt.uous glory, and would stimulate him still 
more to enlarge the boundaries of the science, and vindicate 
to himself that immortality, which Cicero ,,'as not ashamed 
to court, and from which even the modesty of Sir vVilliam 
Jones did not retire. 

But we have no space or leisure for such interesting inqui
ries. 'l'hey belong to some philosophic spirit, wlio, free 
from thc bustle and the toil:; of professional life, may 'indulge 
himself in juridical speculations in learned easc. Such ,a 

one may, without rashness, undertakc the tatik, and cm:ou-
. '--rage his C heart with -the consideration, .Nuulinct nlillct premunt. 

It may not, however, be uninstl'llctive to review, in a rapid 
sketch, the merits of some of the most eminent writers, who, 
in different ages, from the early twilight of maritime law, 
contributed to give the public mind that rational direction, 
which has made even the technical rules of that law the die-- - -
tates of philosophy itself. 

About the middle of the sixteenth century, Peckins, a dis
tinguished civilian of Belgium, published an edition of the 
principal texts in the Pandects and Code, on nautical afiairs, 
and enriched them with an ample commentary, in which he 
has brought together all the valuable remarks of preceding 
jurists on this subject, and explained the reasons of the prin
ciples stated in the texts. At the distance of about a cen
tury, this work was reedited with supplementary comments 
by Vinnius, who, in his best manner, has added illustrations 
from the maritime laws of other nations, and thereby sup
plied the deficiencies of his master.l Vinnius himself com
plains of these deflCiencies: "Apparetque ex toto ilIo Pecldi 

1 The works of Peckius were first collected and published toO'cthel' in 
1646; but the edition before us was published at Antwerp in 1Gi9. His 
treatise, Ad Rem Nauticam, was first published in 1556; and republished, 
with the commentary of Vinnius, in 12mo, at Leyden, in 1647. Vinnius 
died in 1657. 

, 
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. opere, non vidisse cum uIIas alias leges de rebus maritimis 
quam qum in Corpore .Juris Justiniani eontinentur." He 
then very justly reproves the long digressions, in which 
Peckius had indulged; but concludes: "Ostendit sane in 
hoc opere Peckins sibi nOll defuisse justum eruditionem 
solidamque jurjs et multarum rerum scientiam." rl'he work, 
however, such as it is, with its double commentaries, is more 
frequently quoted than read, in our own times. 

About the same period, the work on averages of Quintin 
Weytsen, a counsellor of Holland, is supposed to have been 
first published. In the body of the work there is no refer
ence to any decision posterior to 1551, soon after which time, 

. it was, therefore, most probably compiled; and th(; editor of 
the edition of 1651 speaks of it, as a work which had ap
peared in Holland a long time before. It is certainly not 
without merit; and Casaregis thought so ,veIl of it, that he 
translated it into Latin, and put it at. the beginning of the 
third volume of his works with the notes of Van Leeuwen 
and Mathieu de Vieq. 

Straccha and Santerna, the first an Italian, and the last a 
Portugese jurist, adorned the latter part of the sixteenth cen
tury. Their works are found collected in a Jarge work, De 
Mercatura, whieh was first published a.t Cologne, in 1623, 
and subsequently at Amsterdam in 1679.1 The principal 
tracts of Straceha are De Mercatura, De Nautis, De Navibus, 
De Navlgatione, and De Assecurationibl1s. In the first (De 
Mercatura) he treats in separate parts of the following topics: 
1. who is a merchant, and what is merchandising; 2. of the 
condition of merchants, and things appertaining to that con
dition; 3. of those who are prohi bited from being merchants; 

• 

4. in respect to what things (causis) merchandising may be_; __ 
• 

• --
-

1 The title of the work is, "Benevenuti Straechro aliorumqlle clarissi
moruUl jurisconsultorum de mercatura, cambiis, sponsionibus, creditol'ibus, 
fidcjllssoribus, debitoribus, decoctoribus, navibus, navigationc, assecurationi. 
bus, subhastionibus. aliisque mercatorum -nogotiis, rebusque ad mercaturam 
pcrtinentibu:l, decisiones et tl'actatus val'ii." 

• 
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;'5, of the contracts of merchants; 6. or mandates, or on10rs 
on commission; and 7. of some miscellaneous questions 
relative to merchandise. In the second tract (De Nauti:-;) he 
treats generally of the rights, duties, and respollsibility of t.he 
masters and mariners of ships, ari:;itlg from their contracts or 
their defaults. In the third (Dc Navibl1s) he treats of the 
owncrship, building, repairing, and freighting of ship:-;, and 
other contracts relative to shipments. In the fourth (De 
Navigatione) he discusses some points not embraced in the 
preceding. In the fifth, (De Assecurationibus) after a very 
elaborate preface, hc introduces the form of the policy of. 

.. insurance used in Anc()na in 1.5G7; and taking up the several 
matters, in the order of the policy,hccxarnines every sell- ..... 

tenee by itself, and in a perpetual gloss, or commentary, 
. . 

explains the doctrines of insurallcc applicable to the contract. 
The treatise of Santerna, which is entitled De Asseeurationi
bus et Sponsionibus Mercatorum,_ is, on the other hanu, a 
systematic treatise up'on the same subject. Both of these 
writers draw their doctrines from the usagcs of merchants, 
from general reasoning, and above all, ft'Om the law of COil

tracts in the Roman Code, wherever it is applicable. COll

sidering the age in which they wrote, they are very respect-
-

able authorities; and Valin has pronounced the eulogy of 
Straccha, when he declares him" an author truly estimable." 
(Auteur vraiment estimable.) 

'rhe seventeenth century was distinguished by the labors 
of a great many illustrious writ~ on maritime law. To 
the beginuing of that century, or, to the latter part of the 
preceding, is to be referred the work, entitled ,; Lc Guidon, 
utile et necessaire pOUl' ceu."\: qui font merchandise et qui 
mettent a la mcr." This is an ancient French treatise on 
the law of insu!aiicc . and bottomry, in which the various 
doctrines are examined in a very scientific manner, and with a 
practical accuracy, greatly surpassing all precediilg works on 
the same subject. 'fhe, author of the work, and the exact 
time of its first publication, are unknown. In 1647, Cleirac, 

• 

, 
~-.- . 
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published a new edition of it, willi an excellent commentary, 

in his" Les Us e1-. Coutumes de la 1\'1e1'." The acconnt, he 
gives of it, is, that it was an old French wo1'l~, drawn up for 
the use of the merchallts of Rouen; and he adds, ,; Cc avec 

tant d'adres~e ct de subtilite tant deliec, que Fantem d'ieelui, 

CIl cxplicant les cOlltrats ou polices d'assurancc, a insillu6 et 

fait ontelldro avec grande facilitc tout ce qu'est des autres 
contrat~ maritimes, et tout Ie general du commerce naval; de 

sortc qn'illl'a l'icn omi::;, si ee l1'cst senlemcllt d'y moUre son 

nom pour en conserver la mCl1loirc et l'honl1cur (PI'i\. merite, 

d'avoir tallt oblige sa patrie, ct toutes ,.lcs antres nations de 

l'Enrope; ICf:lqucIIes pcm'cnt trouver~cn'~onouvragel'a(!com-
- - -- , , 

······t}lissen1cnt de cc qui manque, ou la correction de ee (lni est 

mal ordonne aux l'egJemens, qui chacl1l1e a fait en particuliel' 

'sur semblahle sujet." This is high praise; but Cleirac was 

a very competent judge. His own commentary on tbis wod\:, 

and on the laws of Oleron, establishes his reputation as a 
maritime jurist, in the very first rank.1 And to his collec

tions and commentaries Lord Mansfield was unquestionably 

indebted for many of t.he best principles of commercial law, 

which he has infused into the Ellglish system. It is most 
obvious, from his decisions, that he had studied Cleirac wi: " 
extraordinaryattention.2 And we may add, upon the author

ity of Valin, that Le Guidon formed a part of the immense 

compilation of law, from which was dra\\rn the famous ordi

nance of 1681. 
• 

About the middle of the seventeenth century, appeared the 

works of Stypmannus, of Loccenius, of Knricke, and of Roc

ellS, on maritime law.3 Stypmannus, in his treatise, entitled 

Jus IVlaritimum, discusses in a prolix manner most of the 

. I There have been many editions of Cleirac's work, the earliest of which 
IS of 1 G-i 7, and the latest, we believe, is the one now before us, of 1788. 

2 See, among other cases, Luke v. Lyde, 2 Burr. R. 882. 
3 Styplllannus was first published, as Valin says, at Stralsund in 1661. 

Westerreen, in his edition of Roceus, refers to an earlier edition, printed at 
Gryphiswaldia in 1652. Loeceuius was first published at Stockholm in 
1652; Kurickc, at Hamburg in 1667; and Roccus, at Naplc~ in 1655. 
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questions of maritime law. Loccenius is more condensed, 
and more narrow in his range. The subject of insmance is 

. treated by him in a very slight and careless manner. In 
other respeds, the work is quite as useful as Stypmannus. 
There are three treatises by Kuricke. The first, Jus Ma.riti
mum Hanscaticum, contains an elaborate commentary on 
the several articles compo~ing thc Hanseatic ordinance of 
1614. The second, Diatriba de Assecmationibus, is a very 
short discussion on the law of insurance. The third, Reso
lutio Questionum IllustriulTI ad Jus l\Iaritimum pcrtinen
tium, is a collection of miscellaneous questions on maritime 
law, which thc author is pleased to call "Illustrious Ques
tions," but which, in our humble judgment, contain a great 
deal of learned trifling, and insignificant criticism. One of 
these" illustrious questions" is, whether a journey by sea is 
preferable to a journey by land i and another, whethCl' a ship 
repaired is the same ship which she was before the repairs 
were made. From this specimen, we might, perhaps, be 

":' induced to turn with contempt from such an author. But it 
was the misfortune of the age, in \vhich Stypmannus, and 
Locccnius, and Kuricke lived, that jurists employed a great 
deal of their time and talents in idle discussions upon unim
portant topics, and buried matter of more worth and virtue 
under a cumbrous load of scholastic learning and metaphy
sical subtilties. Far different is the character of Roccus. 
He was an eminent jurist and judge at Naples, and published 
two tracts, (one, De Navibus et NauIo, the other, De Assecu
rationibns, which he modestly terms Notabilia,) which de
servc, and have received t.he approbation of all Europe. 
They consist of a series of text.s, rernal'kable for their brevity, 

• 

accuracy, sound exposition of maritime law, and practical 
utility even in our days. His learned Dutch editor, Wester
veen, has justly observed of these treatises, "Iisque casus 

These works, except Roccus, were eollcctcd and published by Heincccius, 

title of Scriptorum de Jure Nautico ct Mal'itimo :Fascicu us. 
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quotidiano~ tam previter et ab~olute complexus cst [Roeells] 
tam luculenter proposuit, tam dHucide explicavit, ut omnium 
Scriptorum indiccm seu eompelldium feei::;::;e videatur." 1 Roc
ens ha~, indeed, drawn liberally from his predecessors, and 
from nOl1e morl' frequently, or more correctly, than from Juan 
de Hevia Bola:,ios,2 a most leamed and excellent Spanish 
writer of hi~ own agc, \vho:;e work., deserve to be better 
kllown. But Roccu:; wa::; himself cllllowcd with a clear and 
comprehensive mind, u!ld, as his select responses show, with 
a mo::;t acute amI sound jmlgment. His works are of more 
practical use to all Engli::;h lawyer, than all the othcr mari
time works, if wc except Clt'irac, which had been previously 
published. Lord l\Iansficld is undcr no inconsiderable obli
gations to them, and can be traced, in some of his most cele
brated decisions, back to the pages of the Neapolitan. 

We have now approached the times of Bynkcl"::;hoek and 
Casarcgis, two of the most eminent ci'.ilians that ever adorned 
the courts of any nations. In "the short review already made 
of maritime writers since the days of the Consolata, we have 
purposely omitted to speak of those, who professedly wrote 
on the law of prize, or the more general doctrines of the law 
of nations. vVe have the more readily donc this, not because 
there are not very ample matcrials for historical and critical 
disquisition, but because \var, and conquest, and national 
calamity, have but too frequently brought them before the 
public. vVho, indeed, is there, that is ignorant of the fame, 
or the \vritings, of Gratius and Puffenclorf? Bynkershoek 
has immortalized himself by his treatise De Foro Legatorum, 

I The works of ROCCU5 were coUectccl amI published at Naplc:>, in a IarlYc 
folio ,"olnme. They consist of' the tracts above mentionccI, and two ccnturi~s 
of answers to select cllw:;t.iolls. 1Yestel'\'ecn selected the treatises amI 
responses on maritime law, and published them in 12mo, at Am:;tcrclam, in 
1 iUS. An excellent translation has heen recently published of tIle tracts De 
Navihlls et Nanlo, and De As~ecuratione, by Joseph H.. Ingersoll, Esq. of 
JlllilaL(l(!II)lliCl. 

2 Mr. Duponeeau, in his most valuable notes to his translation of Bynker
s110ek on tIle Law of 1Yar, has spoken with becoming praise of De Hevia. 
The tl'acts referred to are those published by De Hevia, on ('ommerciaI con
tract:;, in his institute of the law of Spaiu, called Curia Philippica. 

10 
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and his Quesiioncs Publici Juris de Rebus Be11icis.1 It is 
not, perhaps, as generally known, that he has written a very 
neat sketch of the law of bottomry, and some very cxcellent 
dissertations on the ~mb.icet of commercial law, and padicu
larly of insurance. Every thing which came from this great 
man bears the marli:s of an original, vigorous, and indc
pendent mind. He often cxprcssc:,> himself with boldlless 
and vchemence, and sometimcs abo with a lofty contcmpt 
for the opinions of others. But his learnillg, sagacity, and 
sound judgment, rarely if ever desert him. Alluding to 
Adrian V c\,\ve1', a Dutch writer on bottomry and avel':1gc, he 
says, " Hmc et.iam adhibuit, qui ante aliquot annos hunc can
tractum commentarioJo illustrare conaius est; sed, sat seio, 
manes ejus non offendam, 8i ct j psc ex penu meo aliquid 
profm'am; ille mcrcatorcm egit, cgo cum Inaxime jllrisconsu[
tu-m agam, et sine jmisprndentia cHam hmc sacra non con
stant." He was conscious of his own strength, and, while 
acting the part of a jurisconsult in expounding doctrincs, he 
speaks in a tone, which indicates the judgc from whose 
sentence no appeal is permitted. Of his works it may be 
asserted without rashness, that the more they are studied, the 
more they ,vill be admircd and respected. 

Casaregis was born at Genoa in 1670, and died in 1737. 
He was appointed a judge of the Supreme Tribunal of Tus
cany; , and in that office, as his biography states, he discharged 
the duties with great assiduity, integrity, prudence, and uIli-

• 

versal approbation, for more than hventy years. His works 
have been collected and published in four folio volumes, and 
consist of two hundrcd and twenty-six discourses on various 
topics of commercial law, of a Latin translation of Weytsen 
on Averages, as aheady mention,cd, of a new edition of the 

1 Mr. Dllponceall has prefixed to his translation of this last work a sllOrt but 
very satisfactory account of the life and writings of Bynkershoek. Why will 
not Mr. Dllponceau incr>:!ase the Imblic gratitude by translatinO' the works of 
other learned foreigners, and by a critical account of the writincrs of those 
civilians who arc u~~t entitled to the attention and study of Anl~rican law
yers '~ 
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Consolato del Marc, with an excellent explanation 01' com
mentary (Spiegaziol1e) of his own and a treatise, entitled 
"Il CnmbiHta ish-uito," upon bills of cxchange, and other 
commcrcial securities, and of a few tracts upon municipal 
law.1 His commercial diseoUl'ses are by fm' the most valu
able of all his works to a modern lawyer. 'l'hey cmbrace the 
whole circle of commercial law, inelllcling the law of pri7.e, 
amI arc written ill a plain, clear style, abolllldillg ill just and 
practical remarks and sound leal'llillg. All that is most use
ful in the work8 of former jurists is collected and commented 
on \"iih acutencss and accuracy; and for the most part the 
topics arc examined until t1;e whole subject-matter it; ex
hausted. Rarely have wc looked into his works upon any 
contestcd question without rising instructed and enlightened 
by the pel'Ut;al. Higher praise caHnot be bet;towed upon him 
than the fact atTords, that he it; quoted by all subseqnent 
writers 011 commercial law, as a leading and safe authority; 

~ 

and Valin doet; lIot scruple to at1il'm, that he is beyond all 
eontradiction the best of all the maritime authors. In recom
mending him, therefore, to ihe diligent study of our own 
lawyers, ",ve arc confident that we do them a snb5tantial 
,service, which will be estimated the more, as familiarity with 
his works makes his merits more extensively known. 

vVe had almost forgotten to speak of an author who was 
a countryman and contemporary of Casaregis, and is often 
cited by him with grcat respect and approbation. \tVe allude 
to Targa, who, in his Rcilcctions all l\Iaritime Contracts, 
(Pondcrazioni sopra la Contractazione l\Iarittima,) has drawn --
from the civil and canOll law, the Consolato del Mare, the 
usages of maritime llations, and preceding writers, the most 
useful learning on all the subjects of maritime law except 
insurance; and has adapted his work to practice by collcct-

-
1 The best edition of Casaregi:;'s works is that printed at Venice in 1740, 

(which is now before U~,) ill lour yol:;o fulio. The two first volumes contain 
his Discnrslls de Cummcl'cio, in Latin; the third, Tl'aetatus de ~'hal'iis, Cam
bista instl'l1ito, and Commlatm }'1<1l'i:;; the fourth, Elucuhratioucs ac Hesolu
tiones ad Statuta JaUUl\! de Dccl'ctis ae lIe Succcs:::ion.ibus ab intestato. 
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ing thc for111s of the varions contracts, with hints for their 
proper application. He is generally e~teemcd as an industri
ous and correct author; but hi:,; fame seems lost in the supe
riorblar.c of his illustrions countryman.1 

France was, during thc sevcnteenth ccntl1l'Y, behind Italy, 
in her attent.ion to the great interests of commerce; and her 
trnly admirable ordinance of 1681 aflol'ued thc most amplc 
materials for the employment, of the best talents of her bar 
and bench. "Of this masterly code, 1\11'. Marshall, in his 

• 

Treatise on Insurance, has spoken with barc justice, when he 
says, " It forms a system of whatcycr experience and the wis
dom of ages had prononnced to bc most just and convenient 
in the murine institutions of the maritime States of Europe. 
And though it contains many new regulations, suggested by 
motives of nationn.l interest, yet it has hitherto been esteemed 
a. code of great authority upon an questions of maritime jmis
prudence." Excellent, however, as this code is, it stood in 
need of a philosophical commentator to explain its principles, 
to follow them out into all their minute consequences, and to 
illustrate and strengthen them by the ligl1ts borrowed from 
t.he whole body of maritime jmisprndenee. The middle of 
the cighteenth century witnessed the perfect accomplishment· 
of this great task after the failure of other attempts had 
almost extinguished every hope. Valin has -the singular· 
merit of having produced a commentary which, in celebrity, 
has eclipsed even the te~t itself, and in authority standt', 
equally high with the positive regulations of the royal ordi
nance. 

The illustrious author published his great work in 1760, 
and it immediately circulated over all Europe. He has justly 
observed, "Un commentaire sur l'ordonnance de Ia marine 
est un de ces projets hardis, dont Ie succes peut seul jnstifier 

1 The works of Targa are not very ('ommon in'our country. A goml edi
tion was published at Genoa in 1750, and we have before us a Spanish 
translation, by Juan Manuel Giron, l,rinted at Madrid in 1753, in which the 
,author is highly praised. 
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l'cntl'cprisc. L'autctu' des notes (imprim6e8 in 1714) sur 
cettc ordonnance, loin (FCll avoil' compl'is Ia cliiIiculW, ilue l'a 
pas memo soup<;onnee, ct j'avone <{u'cllc ne m'a etc bien 
C0l111UC, que 10rs qu'il n'ctoit pIns temps de recnIcr." Nevcr, 
indeed, was success better earned, 01' more completely at
tained. The work is a perpetual commentary upon every 
article of the ordinance, and contains within itself the boclv 

~ 

of maritimc jurisprudence, expounded with a philo:;ophical 
precision and dept.h of learning, which have rarcly been 
equalled, and can scarcely be surpassed. It is to be lamented, 
that thc author scarcely lived long enough after the publi
cation, to enjoy the reward of his labors.l His fame ' it 
may perhaps perish but it will cast the last stream of its 
light upon the last ruins of time. 

Engl.aud had hitherto made but slow advances in commer
ciallaw. The laws of Oleron, the articles preserved. in the 
Black Book of the Admiralty, and the treatises of Molloy, 
N[a]ynes, and ,Marins, formed nearly thc whole stock of her 
written maritime jurisprudence. But the period was HOW 

arrived, when a different state of things was to be presented. 
'l'he dawn of a brighter day had already difl'used its pale, but 
ill creasing light, round her wide domain, and it bUl'i:it upon 
us, with inextinguishable glory, when Lord· l\Iansficlcl as
cendedthc bench.2 This was an epoch in English juridical 
history, since which the grandeur of her naval power has 
scarcely been more uui versally felt, or acknowledged, than 
her commercial jurisprudence has been admired and respected, 
for its solid principles and equity. Lord Mansfield was an 
accomplished scholar, whom Pope has elegantly praised in 
lamenting, 

"How sweet nu Ovid in a Murray lost! " 
• 

ll\1onsiour Valin died in 176.5. IIis works are 1. "Nouycau Commen
taire sur l'Ordonnance de In niarine," in 2 vols. 4to, first printed in 1760; 
the edition before us is 17GG. 2. Traite de;, Pl'ises, in 2 vots. 8\"0, printed 
in li63. 3. Commcntairc sur In Coutwlle de la Rochelle, ill 3 1'ols. 4to, 
printed in 1768. .. 

2 Lord :Mansfield came upon the bench on the 11th of November, 1756. 

10 • 
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He was an excellent civilian, and, from his Scotch education , 
he was early imbued wit.h a reverence for the civil law. He 
was thoroughly versed in the maritime literature of the day, 
and had studied all the best W01'ks, from the Consolato del 
Mare to Valin. To the latter, indeed, he owes deep obli
gations. Mr. Marshall has observed, t.hat "He appears to 
have taken much pains to possess himself of the soundest 
principles of marine law, and of the law of insurance; and 
that he seems to have drawn much of his knowledge upon 
these subjects from the ordinance of Louis XIV., and fWIn 

• 

the elaborate and useful commentary of Valin." vVith all 
-

these advantages he possessed liberal and enlarged views, 
, 

a sagacious and penetratiilg spirit of inquiry, an unwearied 
diligence, a solid judgment, and a most persuasive flow of 
spontaneous and glowing eloquence. Whatever subject he 
touched was touched with a mastcr's hand and spirit. He 
employed his eloquence to adorn his learning, and his learning 
to give solid weight to his eloquence. He was always 
instructive and intercsting, and rarely without producing an 
instantaneous conviction. He brolw down the narrow barder 
of the common law against the prejudices of the age, and 
infused into it an attractive equit.y, which it seemed to all his 
predecessors incapablc of sustaining. All Westminster Hall 
listened with admiration and delight to his judgments, and' -
stood astonished at the extent and variety of his attainments; 
and, if he ever removed from the temple of English juris
prudence a single pillar of Gothic structure, it was, that he 
might replace it with the cxgnisite finish of the Corinthian 
order, carved in Pm'ian marble. In short, he was one of 
those great men raised up by Providence, at a fortunate 
moment, to effect a salutary revolution in the world. If he 
had never existed, we should still have been in the trammels 
and the quibbles of technical refinements. He has lived; 
and the law is' redeemed from feudal selfishness and bar-, 

barity. A lofty ambition of excellence, that stirring spirit, 
which breathes the breath of heaven and pants for immor- . 
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tality, sustained his genius in its perilous course. He became, 
what he intended, the jnrlst of the commercial world, the 
judge for every polished nation whose code is built upon 
virtue and principle. He lived to a good old age,l and could 
look back upon a long track illumined with glory. But even 
that track is bnt a point, compared with the splendor of his 
fame, as it will be seen ascending and widening by distant 
ages. Is it most for the honor of Valin, or of Lord Mans
field, that the commentary. of the former has furnished the 
pL'illcipal materials, or that the lattcr has wrought those 
materials ,vith such exquisite skill, that they now form the 
most polished structure of commercial law that the ,yodd 
has ever beheld? 

It is not a little remarkable, that, while Lord l\farlsfield . 
was running his splendid career, two eminent scholars on the 
continent were devoting them::;elves with equal ardor to the 
pursuit of commercial jurisprudence. We allude to Pothier 
and Emerigol1; _the 011e, the author of. the most finished 
treatise upon insurance which has yet appeared; the other, 
the author of distinct trcatises npon almost all the branches 
of the law of contracts, including maritime contracts, equally 
remarkable for their brevity, luminous method, and apposite 
illustrations.2 vVhether Lord Mansfield was acquainted with 

. -

the works of either of these illustrious ,vriters is uncertain .. The 
probability is, that he was not. Emerigon's treatise was not 
published until neal' the close of his judicial career; and we 
gather, from an intimation of Sir vVilliam Jones, in his Essay 
on Bailments, that, at the time of the publication of that 
work, in 1781, Pothier was unknown in England. " For my 
own part," says he, "I am so charmed with them [Pothier'S 

• I Lord MaIl:;field died on the 20th of March, 1793, in the 89th year of 
hIS age. 

21'he treatise of Emel'igoll is entitled Tl'aite des Assurances et des Con~ 
tracts a Ia Grosse, and was first printed at Marseilles in 1783. The treatises 
of Pothier were published at different times, between 1761 and 1772, in 
which ~as.t year the author died. The best edition of his works is that printed 
at ParIs III 8 vols. 4to, 1781. 1Ve llave not been able to find any account 

_ of Emerigon. 
-

-
• 
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treatises] that, if my undissembled fondness [or the study of 
jurisprudence were never to prodnce any greater ben;fit to 
the public than barely t.he introduction of Pothier to the 
acquaintance of my countrymen, I ~hould think, that I had 
in some measure discharged the debt, which every man, 
according to Lord Coke, owes to his profession.:' If, how
ever, Emerigon and Pothier were unknown to Lord :Mans
field, they have since his time instructed both the lawyers 
and the judges of Westminster Hall. But there is yet want
ing a judge of the generalizing genius and enterprise of Lord 
Mansfield, or the classical enthusiasm of. Sir vVilliam Jones, 
to naturalize them in that fomm. Tll-'the honor of America, 
there is one man, once a chief justice, and now a chancellor, 
(need we name him 1) whose acknowledged learning has 
taught us, how much j l1dicial judgments may be cnriched by 
the manly sense of Pothier, and the acute investigations of 
Emerjgon. . 

We had intcnded to say something more in relation to 
• 

the merits of these authors, and to have sketched a critical 
. analysis of their works. But \',-e are admonished, that we 

have already exhausted marc time than we can properly 
devote to such speculations. \-Ve quit them with regret; 

.. but there are younger. and abler pens, that can do them 
. . . 

• 

justice; and we trust, that it is no idle dream to ailticipate;- _. - -
that the nex.t age of the law will find our accomplished 
lawyers consulting the. continental juri~ts with the same 
familiarity, with which we now cite Blackstone and lVIarshUll. 

The work which stands at the head of these remarks, and 
from a review of which we have been so long detained, is: as 
the title-page purports, a translation from the German. vVe 
have not seen the original, and, therefore, cannot speak of the 
exactness of the translation. But we have no reason to 
doubt its accuracy. Mr. Frick appears to be perfectly com
petent t.o his tasli, both in learning and diligence; and, so far 
as he has permitted himself' to appear in the notes, he has 
acquitted himself in a manner very creditable to his talents 

• 
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and his acquircments. vVc should, indeed, have been better 
pleased, if the notes had Decn morc extensive, and had 
embraced the various commercial decisions, and particularly 
the prizc decisions, which havc been recently made in the 
Unitcd States, on the various topics discussed in the text of 
lUr. Jacobsen. vYe have no right, however, to complain of 

• 

this omission; anel, when a gentleman ofrers a renlly valu-
'able present to the profession, it seems hardly justice or 
ci\Tility to insist, that he ought to have made it sUll more 
valuable. Mr. Frick will please, therefore, to accept our 
thanks for the book, such as it is; and if, as we hope, it 
should be favorably received by the public, and a new p.dition 
be called for, we think our hint wHl not be unworthy of his 
consideration; and, from the ability of the present specimen, 
we are sure, that he \vill command the public confidence in 
his enlarged anllotations. , 

vYe will now procced to give some account of the \vork 
itsclf. "IV e learn from the preface, that 1\11'. Jacobsen is him
~elf a lawycr; and that, " vVhatever practical jurists, among 
the Italians, French, English, Dutch, Danes, and Germans 
have written and suggested upon the subject, applicable to 
these times; whatever is contained in the sea-Ia\vs, yet in 
force on the subject; whatever was to be gathered from 

. .-. .. 

numel;OUS legal decisions [in England] ; whatever was to be 
gained by a correspondence for years with men who have 
made the subject of maritime law the study elf their lives; 

• 

whatever, in sixteen years' professional experience in mari-
time affairs, has suggested itself to the author as useful or 
desirable, he here proffers as a part of· the debt, which every 
one owes to the country of his birth, and to mankind in 
general." And he adds: "How ineonsiderable, as yet, is our 
proficiency in the science of maritime law, compared to our 

• 

trcati::;es of municipal law! The present, perhaps, is the first 
attempt to offer any thing, in a systematic form, relative to 
ships' papers, on which depend the fortune and the peace of 
so many families; for the ships' papers, with reference to the 

• 
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maritime lu\\':; of war, have hitherto "never been treated of iu ... 
1 . " any anguage. 

Prcfixcll to each chapter is a catalogue of the authorities 
and editions of the several uuthOl'R, who have discussed the 
sUbject-matter of that chapter, and from whose \vritings the 
doetrines havc been urawll; anu to the whole work is pre
fixed a catalogue of the authors, who have treateu of t.he 
subject generally, or of the literature connected with it, with 
short comments upon their merits. This, we think, is a very 
useful addition; and in this catalogue we notice a number of 

• 

works, which have never reached ns through any English 
pUblication. It is some consolation, however, that, as far as 
the contents of these worl,s ure disclosed to us, they do not 
contain any very considerable accession to the learning 
already wit.hin our reach j and Mr. Jacobsen has incorpo
rated whatever seemed most useful into his own treatise. 
What struck us with some degree of surprise, 011 the fir;;t 
examinatiori, was the heavy contributions, which Mr. Jacob· 
sen had levied from the English authorities. Hc appears per· 
fectly familial' with thc recent decisions in the courts of 
""V\;T estminster Hall, and the commercial treatises of Abbott, 
Lawes, Parl;:., and }\larshall; and has. manifestly adopted their 
_doctrines, from a thorough conviction of their soundness and 

- . 

e~lity. This is a flattering distinction; and is repaying to -. 
cOlltillcntal Emope the obligations which England, in the 
earliest stages of her law, owed to the enterprise and wisdom 
of the civilians. As to the law of prize, it is almost. entirely 
borrowed from t.he Reports of the decisions of the High Court. 
of Admiralty since the time of Sir "\Villiam Scott. For this 
the author himself offers a very striking reason. "If," says 
he, "in the subsequent part of his work, he [the author) has 
cohfined himself somewhat more exclusively to the doctrines 
and opinions of that celebrated man, whose unrivalled deci
sions on maritime law, like thc judgments and opinions of the 
Roman jurists in the civil law, will constitute an essential 
part of maritime law for ecntmies to come i it was because 

• 

• 

• . ' 
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tlte continental jurispr/ldence is bar1'en of examples h~ those 
brancltes of tlte subject. As the commercial law of Great 
Britain received mueh of its perfection through the decisions 
of Lord Mansfield, so the maritime laws of war of that 
country have attained their maturity through the decisions of 
Sir "\Nilliam Scott." This acknowledgment is extremely 
honorable to English jmitiprudenec; but it is also honorable 
to our author, who shows in this, as in other parts of his 
work, that he is far removed from the prejudices of his conti
nental contemporaries, and that he breathes the genuine :3pil"it 
of a u111ve1':;a1 jurist. It.is 110 ~mall praise, that he is so far 
above the visionary doctrines of Hubner and Schlegel, and 
the French and German theorists. Nor is this the least val
uable portion of the \vork to an English lawyer. It is a 
remarkable fact, that no systematic treatise upon the law of 
prize has, as yet, appeared in England. rfhe very superficial, 
hasty, and imperfect sketch of 1\11'. Chitty doc:) not deserve 
the title which it bears, and 11a·s been (\grcgiously overrated. 
Our own country has becll honored with a 'rreatise on Cap
hues, by lVIr. vVheaton, which is, in every respect, [ar supe
rior to l\:Ir. Chitty's; and, taken in connection \vith his exten
sive notes 011 prize law in his, Reports, it approaches very 
near to a complcte body of this important branch of law. 

- . Are not the nierits of our own uuthors, and especially of our 
own juridical authors, very slowly appreciated? In what 
respect is lVIr. Livermore's learned l'l'eatise, 011 the Law of 
Principal and Agent, inferior to those recently sent fro111 the 
English bar? 

vVhat, however, constitutes the principal value of Mr. Ja
cobsen's work to an American lawyer, is the minute accu
racy and fulness, with which it gives us thc positive and cus
tomary law of all the maritime llations of the continent. 
And this, in our judgment, is a most interesting, and, in a 
practical view, a most important accession to our juridical 
literature. Of the maritime law of Russia, Prn:3sia, Dell~ 
mark, Swedeu, and Germany, we have hitherto known very 

, ' , 

• 

-



• 

120 MISCELLANEOUS WRITINGS. 

little. Yet with all of them we carryon an extensive trade; 
and the principles of their jurisprudence as to mal'itime 
uflilirs, both in peace and in war, me of incalculable import. 
ance to our merchants; nay more, to our government. '].1hi8 
is not all. A great variety of curions and diHicult questions 
are perpetually arising in our judicial tribunals, where the 
positive regulations or usages of other commercial nations 
would greatly assist us in forming decisions which ShOllld 
comport with general convenicnce, as well as with the ge
neral principles of law.. Many are the cases, ill which the 
rcasoning is so nicely balanccd on each side, that a settled 
foreign usage ought to incline the scale. \Ve owe, indeed, 3. 

full l110lcty of om . present commercial law to the positive 
ordinances or usages of France, Italy, and Spain, as they 
have been delivered to us by their eminent jurists. r:rhcy 
seem now inclined to borrow from us in return; and thus, 
perhaps, national comity may gradually establish a nearly 
uniform system of commercial jurisprudence throughout the 
whole civilized world. 

\Ve have no hesitation, therefore, to recommend l\1r. Ja
cobsen's treatise to the favorable attention of our lawyers and 
merchants. rfhey cannot fail to be greatly instructed by the 
perusal.. The learned. author has prepared his work from 

.. . 

very ample materials, and with the mORt laborious diligence,· . 
and, in general, with sound discrimination and impartiality. 
If Mr. Abbott's treatise were not in existence, Mr. Jacob~ell's 
would be indispensable for every lawyer's library. As it is, it 
will reflect great light on points, where 1\11'. Abbott is defi
cient or unsatisfactory; and no gentleman ought to consider 
himself thoroughly read, who has not maRtered its learning. 

vVe notice in the translation some Germanisms, which it 
was not, perhaps, easy, without an awkward circumlocution 
or paraphrase, to avoid. 'fhere are also some words, which 
have not yct acquired a legitimate use in our language, such 
as "endorsation" and "bottomried." rfhere may be some 
reason to adopt the latter word, though iunovations are dan· 
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gerous; hn!. there can be 110 such apology for the former, 
:3incc W(~ have a genuinc English word (cndorscment) of the 
sume signification. There arc also some CI'1'ors of the press; 
one, (in p. [joG) which is important to the sense, and where 
the words should be, "the shadow of partiality," in lieu of 
I: the shadow of impartiality." These, however, arc but 
~pcch:s, which we have no inclination to magnify, and IVIr. 
Frick can have no reason to wish to have concealed . 

• 

. -
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• 
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rIRACY AXD TIlE SLA YE TRADE. 

A CITATIGE TO TITE GRAND JURY, FInST DET..lYERED IX TITB cmCUIT 

COURT OF THB UN£TED ST.\TF.!,;, FOI! TilE .JFDICI.\.I, DISTRICT OF 

1'IAINB, AT ITS 1'mST SESSION IX l'OHTI.AND, )1.\ Y S, lS~ll . 

• • 

GEXTLE)IEN OF TIlE GnAND Jeny: 

ON this, the first occasion, that I have had the pleasure of 
• 

meeting you, permit me to congratulate you on the favorable 
auspices, under which \ve are assembled. Our country 
enjoys a state of profound peace, under the guidance of wise 
and moderate councils; and though our foreign commerce is 
considerably abridged, both in its enterprise and prosperity, 
and our domestic intercourse is thus sensibly diminished; yet 
we have abundant reason to rejoice, as weU in our exemp
tion f\'Om the calamities, which have visited and oppressed 
many other na.tions, as in our own positive good fortune. 
Our agriculture yields us the most abundant products, cheap
ening thereby the fruits of the earth to the poor and necessi
tous; our really useful manufactures are increasing with a 
slow but solid growth; and our industry and sound morals 
are maturing a hal'dy population, which is spreading with 
unexampled rapidity into the wilderness, and making our 
forests resound ,vith the cheering sounds of the axe a.nd the 
hammer. In addition to these substantial comforts, we are 
indulged by a kind Providence with the blessings of civil, 
political, and religious liberty blessings of inestimable va
lue, without which life loses half its charms, property all its 

• 
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security, and patriotism itself sinks back from a virtue into 
a grogS and venal prejudice. 

1'hc ci!'cumstallccs nnder which I addrcss you at the pro· 
sent momcnt, mc, perhaps, without a. parallel in the annals 
of the other qumter::; of the wodd. This district has just 
been admitted into thc Uuion, as a free, sovereign, and inde
pendent state, possessing, in common with all thc othcrs, an 
equality of llational rights and honors, and protected by an 
('xeellent constitutioll, framed by its own deliberations upon 
principles of justice and equity. 

And in what manller has this becn accomplished? Not 
by the coursc, in which the division of empit'es has been 
usually sought and obtained; by civil dissension and war
fare; by successful resistance, wading through the blood of 
fricnds and foes to its purpose; or by the terror of the sword, 
whose brightness has been staincd by the sacrifice of il1l10· 

cence, or rusted by the tears of sufiering and conquered vjr· 
tne. Unhappily for mankind, a change of government has 
rarely taken placc without involving evils of the mo:st serious ' 
nature. It has been but the triumph of tyranny in the over· 
throw of the liberties of the people; or the sudden reactioll 
of popular resentmcnt, indignant at wrongs, and stimulated 
to cl'iminal excesses. 

Here a different scene, a scene of peace and good order, 
has been presented. The separation has been the result of 
cool deliberation, and cautious examination of the interests 
of both parties. It has been conducted in a spirit of mutual 
conciliation and friendship, with an anxious desire to pro· 
mote the real happiness and prosperity of the people. It has 
bccn emphatically, and by no fanciful analogy, like the sepa
ration of a parent from his child, when the latter has attained 
maturity of years and experience. And, like that separation, 
I trust, it will only lay more surely the foundation of a mu
tual re:::pect, sustained by the sense of independence, and 
chastened by grateful recollections of the past, and an earnest 
solicitude for the solid glory of the future . 

• • 
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At this new starting-point of your polit.ical existence, it 
canllot be disguised, that llluch of your future character and 
prosperity will depend upon the wisdom and motlCratioll of 
yoUl' public councils. 1'he great system of your government 
is to be put into operation, and your laws remoulded and 
adapted to .your own peculiar circumstances. May I ventme 
to suggm;t, that a liberal and comprehensive policy, in respect 
to your public iustitutions and judicial establishments, cannot 
fail to produce the happiest efiects, by creating confidence at 
home and distinction abroad. Let your laws be framed for 
the permanent welfare of all the people, for the security of 
private rights and private property, and for the promotion of 
good education, and learning, and religion. No system, that 
aims merely at tempomry, 01' party, or local objects, or that 
bends the great interests of the whole to the partial benefit of 
the fe\I.r, ever was, or ever can be, salutary, Such a system 

• 

is not only unworthy of a free and enlightened people; but 
brings disgrace and ruin whercver it is established. It is the 
harbinger of factioll and discontent; and leads to animo:ii
ties, from which the people can derive nothing, but bad laws, 
bad morals, and bad government. 

l\'Iay I venture, also, to add, that nothing can be of mOl'e 

consequence to yousclves and to our common country, than 
that you should cherish an habitual devotion to the constitu
tion and government of the United States. I look upon 
that COllRtit.ut.ion as the great security of all our most valua
ble political and civill'ights. It is the only efiectl1al barrier 
against foreign conquest and domestic feuds, against the in· 
roalls of military ambition, and the more subtile, though not 
less dangerous, designs of civic demagogues. It \vill always 
be the determined, though concealed, purpose of the latter, 
to undermine the foundations of the national government, by 
stirring up jealousies of its legitimate powers; and, under 
an affected devotion to popular rights, to take advantageof 
temporary prejudices, and thereby gradually withdraw the 
affections of the people from those principles, which the 

• 
• 
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wisdom of our fathers has consecrated as the keystones of 
the Union. I know not, indeed, how it is possible better to 
express the opinion, which every sound patriot and states
man onght to entcrtain on this subject, than in the language' 
of that Farewcll Address, which the great and good W~\'SH· 
r~GTO.N has left as his last benediction to his country. 

"The unity of government, which constitutes you one 
people, is also 110W dear to you. It is justly so; for it is a 
main pillar in the edifice of your real independcnce; the 
support of your tranquillity at home, yom peace abroad; of 
your safety, of your prosperity, of that vcry liberty, which 
you so highly prize. But as it is easy to foresee, that, from 
difierent causes, and from diflcrent quarters, much pains \vill 
be taken, many artifices employed, to weaken in your minds 
the conviction of this truth; as this is the point in your 
political fortress, against which the batteries of internal and 
extemal enemies will be most constantly and actively (though 
often covertly and insidiously) directed; it is of infinite mo
ment, that you should properly estimate the immense value 
of your llational union to your collective and individual hap
pincss; that you should cherish a cordial, habitual, and im
movable attachment to it; accustoming yourselvcs to think 
and speak of .it, as of the palladium of your political safety 
and prosperity; watching for its preservation with jealous 
anxiety; discountenancing whateyer may suggest even a 
suspicion, that it can in any event be abandoned. . . 

"For this you have every inducement of sympathy and 
intcrest. Citizens, by birth, or choice, of a common country, 
that country has a right to concentrate yonr affections. The 
• 

name of American, which belongs to you in your national 
capacity, must always exalt the just pride of patriotism, 
more than any appellation derived from local discriminations, 
\iVith slight shades of difference, you have the same religion, 
manners, habits, and political principles. You have, in a 
common cause, fought and triumphed together. The inde
pendence and libm·ty you possess are the \VOl'k of joint COllll-

11" 
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cil:::, and joint efforts, of common dangers, sufferings, and 
successes." 

Such is the language, now speaking, as it were, from the 
grave of him who was" first in war, first in peace, and first 

• 

in the hearts of his countrymen." 
Having premised these l'emarks, which are drawn from me 

by a sense of duty, and a sincerc regard to the welfare of 
your rising state, and which, I tl'l1st, will be received in the 
spirit of candor, in which they have been delivered, permit 
me now to call your attention to the subjects, which more 
immediately belong to your cognizance, as a Grand Jury of 
the United States. 

You are impanelled to make due inquiry and present
ment of all crimes, which have been committed against the 
United States within the judicial district of Maine. rrhe 
oath of office, which has becn administered to you, contains 
a general outline of the duty required of you. You are to 
inquire with diligence, and to make true and faithful prescnt
ments, unaffect~d by any motives, but those, which should 
influence conscientious and rational minds. You are to 
inquire without fear, favor, afiection, or hope of reward, on 
the one side; and without the prejudices arising from hatred, 
envy, or malice, 011 the other. I am sure, that I need hardly 
press upon your attention the solemnity, dignity, and import
ance of your office. You are selected to guard the public 
peace, and to maintain the public laws; to accuse the guilty, 
and to protect the innocent. vVhat higher objects can en
gage the attention of men, looking to the great interests of 
society? What nobler ends can be proposed, than those, 
which administer to the tranquillity and happiness of our 
friends and fellow-citizens? vVhat can be more acceptable 
to God, or more conformable to the dictates of religion, than 
the promotion of justice, the succor of virtue, and the relief 
of the injured and oppressed? Nor can anyone, who seri
ously reflects upon the invaluable blessings of a free govern
ment, hesitate to give all his aid to the due and regular 

• 
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administration of public justice. It is ntterly impossible, 
tlmt real liberty can long remain among a people sunk in 
vice and indifferent to crimes. The forms and shadows of • 

its institutions may remaiu, to deceive the idle spectator; but 
that spirit, which can alone quicken into life the principles of 
freedom, is gOlle forever. ':rhe history of other nations is 
full of melancholy illstl'Uction on this :mbject.· The mockery 
and paradc of the symbols of liberty long survived the deso
lation of their rights. It was the amnsement of their tyrants 
to trick out the republic in its ancient, and venerable, and 
tattered habiliments, when all its virtue, and its glory, and 
its patriotism, had passed through the last offensive stages of 
mortality, and dissolved into dust in its ruined sepulchres. 
1'he temples of religion, iudeed, remained in' their majesty; 
but, instead of that charity, which "believeth all things, 

• 

hopeth all things, endureth all things," the sullen spirit of 
persecution inhabited there. The halls of legislation re
sounded with the voices of eloquence and learning; but they 
were employed to justify laws written in blood, or to wring 
from an aillicted and humblcd people t.he last relics of their 
liberty. The courts of jU8ticc, too, entertained within their 
walls the gra vc controversies of poor and suffering suitors; 
but corruption deposited its deadly poison upon their ermine, 
and bought the patrimony of orphans and widows with 
bribes, and left them to perish at the vcry doors of the sanc· 
tuary. These are no idle pictures of the fancy. They are 
written on the records of many a nation, once cnnobled by 
its freedom and enlightened policy, and now existing, only 
the sad monument of its own wretchedness. 

Nor let us indulge the vain hope, that we shall escape a 
like fate, if we neglect to preserve those institutions in their 
purity, which sustain the great interests of society. If we 
grow indifferent to the progress of vice; if we silently wink 
at violations of the laws; if we habitually follow the current 
of public opinion, without pausing to consider its diredion; 
if we cherish a sullen and irreverent disregard of the consti· 

, 
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• 
tution of govcrnment,under which we live, or resign our-
selves to factious di:;colltent under the exerch:e of its legiti
mate powers; the time is not. far (li~tant, when we shull be 
separated into rival state;.;, engaged in furious contests for 

• 

paltry objects, and ultimately become the prey of some 
unprincipled chieftain, who will first arrive at power by flat
tering popular prejudices, and t.hen secure his bad eminence 
by the destruction of tho libertie:; of hi::; countl'y, 

May this melancholy epoch never have an existence in our 
history! 1\'1ueh, indeed, may be done under the indulgence 
of a bellign Providence, to avert such evils, if all om good 
citizens will unite to enforce the laws, to cherish an habitual 
obedience to their precepts, and to inculcate a reverence for 

• 
the administratioll of public justice. And you, Gentlemen of 
the (-hand Jury ill particular, to whom i:; intrusted the high 
responsibil~ty of watching over the public rights and sup
pressing public offences, you may do much to perpetuate our 
liberties by an honest, zealous, and resolute discharge of your 
duty. ,_ 

The practice of the Court has ordinarily been to lay before 
you an enumeration in detail of all the crimes of which you 
are to take cognizance. Bnt on the present occasion I shall 
feel myself better employed by dwelling somewhat at length 
on certain offences of a graver t!ast, which are unhappily but 
too common in our age, and require the severe animadver
sion of all good men from their manifest tendency to foster 
the foulest passions and the most unnatural cruelties. As to 

• 

other crimes, as I am not aware that any of them require 
your very particular examination, I shall leave them to your 
general consideration; and if yon shall have occasion for 
more exact information, the learned counsel for the United 
States, and the Court will most cheerfully aid your inquiries. 

And first, gentlemen, let me call your attention to the 
crime of Piracy. This offence has in former times crimsoned 
the ocean with much innocent blood, and in its present 
alarming progress threatens the most serious mischiefs to our 

• 
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-peaceful commerce. It cannot he disguised, that at the pre
sent times there are hordes of needy advcnturers prowling 
upon thc ocean, who, under the specious pretext of being ill 

. the service of the Patriot Government:;; of South America, 
commit the foulest outrages. Being ull,ited together by no 
common tie but the love of plunder, they assume from time 
to time the flag of allY nation which may best favor their 
immediate projects, and depredate with indiscriminate [ero- . 
city upon the commerce of the neutral world, regardless 
of the principles of law and the dictates of justice. . It 
often too happcns, as might well be expected in such wicked 
associations, that, after their lawless designs arc consum
mated, they quan'el among themselves about the division of 
their spoils, and their quarrels cnd in involving themselves in 

• • • 

the blood of their comrades. 1)ersons of this description are, 
in the lUost gencral sense of the term, l)irates or freebooters, 
and are aptly denominated the enemies of the human race, 
and as such become amenable to the tribunals of all civilized 
nations fur their crimes, and by the laws of all, as I believe, 
are puui:::;hecl with ueath. 

,\Vhile, therefore, we may properly indulge towards the 
South Americans a reasonable sympathy in their struggle for 
civil and religious liberty, and while we respect with the 
most guarded caution the rights of the regular commissioned 
ships of their governments, (as by law we are bound to do,) 
we should take care that our feelings are not wasted upon 
men who falsely assume the protection of their flag, and that 
our judgments are not misled by framing apologies for depre
dations from which virtue and patriotism turn with disgust. 

Piracy, according to the common law, consists in eommit-
ting those acts of depredation and robbery at sea, which, if 
committed upon land, would amount to felony there; and it 
is piracy not only when a man robs without any commission 
at all, but when having a commission he fraudulently, or 
with a thievish intent, despoils those with whom he is not 
warranted to fight or meddle; that is, such as are at peace 

• 

• 

• 
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with the prince or state from which he derives his commis
sion. Piracy at sea is indeed the sarhe crime as robbery on 
land at the common law. And robbery is the felonious 
taking away of goods or money from the person or presence 
of anot.hel' against his will, by force or violence, or by]JZltting 
him in fear. It includes, therefore, the crime of theft, and 
something more, namely, the taking with force or violence 

;; from a person, or in his presence, or putting him in fear. 
There must be either violence 01' putting in fear to constitute 
the crime; but both need not concur. Such is the defini
tion of piracy at thc common law; and it does not differ in 
any essential respect from that adopted in the law of nations i 
for in this law piracy consists in unlawful and fraudulent 
depredations with force upon the property of another at <.lca, 
without authority from any prince or state. The essence of 
the offence is the fraudulent subduction or theft of property 
with violence from the persons in whose custody it lawfully 
is. The act must be dono, in the language of the law, 
" animo furandi," that is, with the intent to commit a theft i 
and it is not committed by a mere excess of lawful authority, 
unless combined with the intent of fraudulent gain. And, 
indeed, Mr. Sergeant Hawkins has given an exact description 
of the offence, according to the sense of the law of nations, 
when he declares a pirate to be "one \vho, to enrich himself, 
either by surprise or open force, sets upon m.erchants or others 
trading by sea to spoil them of their goods and treasure." 

By a recent statute of the United States, in order more 
.~, effectually to suppress this odious offence, it is enacted, that, 

~. if any person shall, on the high seas, commit the crime of 
piracy, as defined by the law of nations, and be afterwards 
found in the United States, he shall, on conviction, suffer 
death. This statute.is manifestly designed to apply to all 
cases, whether the 'crime be perpetrated on board of an Ame
rican ship or a foreign ship, and whether the offender be a 
foreigner or a citizen. 

But there are other acts which the laws of the United 



• • 

PIRACY ~\ND THE SLA YB TnADE. 131 

States have declared piracy, which are punishable as such, 
only when committed on board of American ships, or by per
sons who are justly amenable to OUl' criminal jurisdiction. 
For no nation can have any right by its own legislation to 
bind the subjects of foreign governments as to offences, 
which fall within the exclusive cognizance of such goyern
mcnts. 

The acts to which I have alluded I wlllnow proceed to 
enumerate. 

1. 'l'he first act is, the perpetration of murder, robbery, or 
any other offence on the high seas, which, if committed on 
laud, would, by the laws of the United States, by punishable 
with death. 

'The crime of robbery here nJerred to is that crime, as 
defined by the common law, which we have already con
sidereu. 

:Murder consists in the unlawful killing of any reasonable 
creature in being, under the peace of the govel'llmcnt, with 
malice aforethonght. It is this malice which essentially dis
tinguishes murder from every other kind of homicide; and it 
may be express, as when the crime is perpetrated with a 
sedate and deliberate mind and formed design; or it may be 
implied, as when the fact is attended with such circumstances 
as' are the ordinary symptoms of a wicked, depraved, and 
malignant spirit. It matters not how sudden the transaction 
may have been, nor whether there was a particular malevo
lence or spite to the deceased or not; it is sufIieient jf there 
be either deliberate malice, or circumstances of cruelty and 
depravity, carrying in them" the piain indications of a heart 
regardless of social duty, and fatally bent on mischief." 

In all charges of murder, the fact of killing being first 
proved, all the circumstances of accident, necessity, or infirm· 
ity, which may justify or excuse it, are to be satisfactorily 
proved by the prisoner at his trial unless they arise out of the 
evidence produced against him; for the law presumes the 
fact to be founded in malice, until the contrary appears. 

• 
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2. A second act declared piracy by our laws, is the pirati
cally and feloniously running away with any ship or vessel, 
or any goods or merchandise to the value of fifty dollars, or 
the voluntarily yielding up any ship or vessel to any pirate. 

To constitute the offence within this clause, the crime 
must be committed by the captain or a mariner of the ship, 
and with a piratical and felonious intent; that is, with an 
intent fraudulently to convert the property to their own use, 
ill violation of their trust, and against the will of the OWl1m'; 

and, where the piratical act is the taldng of goods or mer
chandise, the taking must bc ·on board a ship or vessel. 

3, A third act of piracy by om laws, is the laying of vio
lent hands by any seaman upon his commander, thereby to 
hinder and prevent his fighting in defence of his ship or the 
goods committed to hi:; trust. 

It must be understood, as a restriction upon the generality 
of this clause, that the fighting of the commander would bc 
lawful; for, if it would be unlawful, as in defiance of public 
authority, in l'csistance of the right of search, or of a justifia
ble seizure, so far from the seamen's being guilty of a crime, 

-"they would be doillg no more than their duty, and could 
incur no blame whatever. . 

4. A fomth act of piracy by our laws, i5 the makillg of a 
revolt by a mariner on board of thc ship to which he belongs. 

It is not easy to enumerate all the various circumstances 
which constitute "a revolt," a word, which in this clause is 
used in the sense of mutiny 01' rebellion. A mere act of dis
obedience to the lawful commands of the officers of the ship 
by the crew does not of itself cOllstitute a revolt. But if 
thero be a general combination of the crew to resist the law
ful commands of their officers, or to usmp their authority on 
board of the ship; and any overt acts are done by t.he CI'CW 

in pursuance of such design; such as the confinement of 
their officers, or depriving them of the control and manage
ment of the ship; these and the like acts seem properly to . 
constitute a revolt. 

• 
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5. A fifth and last act of piracy, by our 1a"'5, is, when any 
citizen commit:;; allY piracy or robbery aforesaid, or any act 
of hostility against the United States 01' any citizens thereof, 
upon the high seas, under color of any commission or autho
rity from any foreign prince or state, or on pretence of autho
rity from any person. 

From thi:3 clause it is apparent how deeply involved in -
guilt are those of our citizens who enlist themselves in the 
armed ~hips of foreign states, and commit hostilities upon 
their coalltrymcn, or plunder their property; since the law 
declares that they shall be " adjudged and taken to be pirates, 
felons, and robbers," and shall, on cOllviction, sufrer death. 

And I may add, that all accc:-:isories before thc fact, to any 
, of the piracies before mentioned arc liable to the same capital 
punishment; and accessories after the fact arc visited with 
exemplary penalties. 

Another class of kindred offences to which, Gentlemen, I 
beg to call your particular attention, i:3 that which respects 
our relations with foreign states. It has at aU times been 
the wise tlctel'mination of our government to endeavor, amidst 
the contests of belligerent nations, to preserve its own peace 
by a strict and impartialneutraIity. This course, so just and 
reasonable in itself, and founded in the soundest, and, I may 

. ?-dd, the noblest policy, is so intimately connected with om 
best interests, ill a moral, commercial, and political view, that 
OUl' laws have most anxiously provided for the due observ
ance of all our ncutral dutics. And yet I know not how it 
has happened, but so the fact is, many of our citizens have 
been deluded by the glare of a false and hollow patriotism, 
deliberately to violate these la\vs and to engage in enterprises 
not only Ulljust, but in many instances accompanied with the 
most shocking barbarities. VVhat authority have we to be
come the general champions of the violated rights of the 
human race, and to march in a general crusade for the de
fence of the liberties of mankind where every footstep must 
be tl'8.ced in the mingled blood of the oppressor and the 

12 
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oppressed? ,yith what ju:::tice can wc complain of the 
wrongs of other nations ir \\-c assume the character of neu
trality and yet yiolate all its most sacred obligations '! if we 
present that monstrous anomaly in the history of the world, 
of a. nation at peace and itf; citizens at war? Let not our 

• 

honor be sullied by the just accusation, that we want the vir-
tue to enforce om laws, 0,1' arc guilty of a mean hypocrisy in 
suffering a collusive eva;;:ion of them. Let it be the pride of 
Oul' country to preserve an honest fame without reproach; 
and to claim from foreign nations an observance of our own 
rights, only when the claim can bc cnforced with clean hands 
and pure hearts. If motives like these, so elevated and so 
honorable, cannot bind us to our duty, a~ I confidently trust 
they a.lways will, let us at least take coun,jcl of our fears and 
our interests, and learn the wholesome lesson, thai, as good 
faith i~ the only sme foundation of national prosperity, so the 
breach of it will be visited sooner 01' later with nat.ional de-

• 

gradation and ruin. And, gentlemen, I cntreat you, as guard
ians of the laws, to endeavor, by your own presentments, as 
well as by your counsels, to bring to punishnwnt all persons 
who violate our neutrality, however specious their pretexts 
may be, and thus to do your part to arrest tho~e calamities 
which war, even ill its mildest shape, neyer fails to inflict 

.upon its innocent sufferers. 
---Our-laws have expressly prohibited our citizens from ac· 
~~-.-

ccptillg-alld exercising, 'Within ollr jurisdiction, a commission 
• 

to servc any foreign state, colony, or people, in war, by land 
or by sea, against any other state, colony, or people. They 
have also prohibited any person whatsoever, 'within Ollr juris
diction, from enlisting or entering himself, 01' hiring or retain
ing another person to enlist or enter himself, 0\' to go beyond 
our jurisdiction, with intent to be enlisted or entered, in the 
service of any foreign state, colony, or people, as a soldier, or 
as a mariner, or marine, in any armed ship. They have also 
prohibited any person whatsoever, within Oll1' jurisdiction, 
from fitting out and arming, or attempting to fit out and ann, 

( , , 
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or procuring to be fitted out and armcd, or being knowingly 
cOllccl'l1ccl in the fnrni;;;hing, fitting ont, or arming, of any 

~hip, with intcnt that snch ~hip shall be cmployed in the 
service of any foreign prince or state, colouy or people, to 
cruisc or comrnit hostilitie:-; against thc subjccts or propcrty 
of any foreign state, colony, or people, with whom wc arc at 
peacc; and from--r;sllill-g or dcliH~rillg a commission for allY 

:::uch t'hip, to thc intent that she shall be employed a:-; above 

mentioned. 'riley ba vc further prohi bitcd Ollr citi:: ens, 7f) [t/iolll. 
, 

ollr jurisdiction, from fitting out and armillg, or attempting to 
fit out and ann, or procllring to be littc'd out and armed, or 

knowingly aiding or being concerned in the furnishing, fitting 

out, or armillg, any private ship o[ war or privateer, with 

intent that ~Udl ship shall be employed to cruise or commit 

hostilities 1fpon our citi::cw: or their }JfOpert!) ,: 01' [rom taking 
command of, or clltcring Oll board of any ~neh, for the intent 

aforesaid; or from pnrcha~illg any inl.erest in allY such ship, 
with a view to share in the profits thereof. They havc also 

prohi bi ted all/} person whatsoever, 'Wilh in ou J' jllriselict iOIl, fro111 

illC'rcasing or augmenting, or procuring to be incrcased or 

angmcnted, or beillg knowingly concerned in increasing or 

augmentillg the force of any ship of war or ember, in the 

Bcn'ice of allY foreign state, colony, 01' people, at \Val' with 

allY foreign state, colony, or people, by adding to the nnmber 
of her gUllS, 01' by changing those on board for guns of 

a larger calibre, or by the addition of allY equipment solely, 

applicable to war. Alld Jasny, our Jaws have prohibited aJi/J 

person whatsoever, within our jurisdiction, from beginning, or 

Betting on foot, 01' providing, or preparing, ihe means for any 
, 

military cxpedition or enterprise, to be carried on from thence 

against the territory or dominiolls of any foreign state, colony, 

or pcople, with whum ,ve arc at peace. 
Such are the prohibitions of our laws, enforced \vith suit

able p(~naltics, against violations of our neutrality; and so 

cxtcll:,i\'e are their reach, that, if our good citizens will aid 

the oHi.cers of the government in a vigilant dir::charge of thcir 
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dntics, and grand jnries will aet with the firmness befitting 
theil' office, there is little donbt, that we shall be able effcct
ually to !Suppress unlawfnl ellterpr1~cs and combinations, and 
to restore the brightness of our national reputation, over 
which the impunity of recent, outrages lw.s somewhat con
tributed to caRt a temporary shade. Nor ought it to be 
forgotte II , that, by a faithful pcrformance of our duty in 
supprcs:::ing these oftencrs, we shall contribuh', i.n a very great 
degree, to preserve the good habits and sound morals of our 
seamen a class of men of inestimable importance to our 
commerce, and the bulwark of our naval glory. "\¥hen once 
they become contaminated by partieipating in unlawful plun
der, the property of onr merchants, as experience has but too 
fully proved, can llO longer be safely confided to t.heir care. 
So tme is it, that the lir:,t step in vice costs us most; and we 
thcnee slip easily dowl1\vard into the gulf of infamy and 
crime, He, who is in the pursuit of guilty plunder by viola
tions of the laws, SOGll ceases to discriminate between friends 
and foes; and silences the voice of his eon~ciencc, by an 
appeal to the cravings of avarice, stimulated by a self-created 
necessity. 

~ 

In the next place, Gentlemen, let me call your attention to 
that mo~t detestable traffic, the Slave Trade. The existence 
of slavery, under any shape, is ~o repugnant to the natural 
rights of man and the dictates of justice, that it seems diffi
cult to find for it any adequate justification. It undoubtedly 
had its origin in times of barbarism, and was the ordinary lot 
of those, who were conquered in war. It was supposed, that 
the conqueror had a right to take the life of his captive, and 
by conseqnence might well bind him to perpetual ::.ervitl1de. 
But the positiOll itself, on which this supposed right is 
founded, is not true. No man has a right to kill his enemy, 
except in cases of absolute necessity; and this absolute 
nccessity ceases to exist, even in the estimation of the con
queror himself, when he has spared the life of his prisoner. 
And even if in such case it were possible to contend for the 
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right of !:'J:lYCI'Y, as to the prii:ioner himself, it 1::; impossible 

that it call justly extend to hi:; iUllocent On~pl'illg through the 

whole line of descent. I foruear, ho\vevcr, to touch 011 this 

delicate topic, lIot because it is not worthy of the most 
deliberate attention of all of us; but it doetl not properly fall 

within my province on the prc~ellt occasion. It is to be 

lamented, indeed, that slavery cxi:-;ts ill any part of our 
country; but it :;hould be considered, that it is Hot an evil 

introduced in the prescnt age. It has becn entailed upon 

a part of our country by theil' ancestors; and to provide 

a safe and just remedy for its gradual abolition is, undoubt

edly, as much the dc;-,igu of many of the present owners of 

8laves, as of those philanthropists, who have labored with so 
mueh zeal and benevolence to eilcct their emancipation. It 
i:::, indeed, one of the mallY blessiugs, which we have aeri ved 
from Christianity, that it prepared the way for a gradual 

abolition of slavery, so that, at the close of the twelfth ccn
tury, it was greatly dimini:;;hed in the wc:;;t of Europe; and 

it is one of the stains on the human character, that the 

revival of letters and of commerce brought with it an unna
tural lust of gain, amI with it tile piunder and slavery of the 

\ndehed African:". 

To our country belongs the hOllor, a::; a nation, of haying 

::ct the first example of prohibiting the further progress of 

thi:; illlnumlll trallie. The constitution of the Uuitcd States 

}Ul\-illg granted to Congress the power to regulate foreign 

commerce, impo~ed a restriction, for a limited period, upon 

it::; right of prohibiting the migration or importation of slaves. 

Xotwithstanding this, Congress, with a promptitude, which 

docs honor to their humanity and wisdom, proceedcd, in 

17£1-1-, to pass a law to prohibit the traflic· of slaves by our 

citizens, in all cases not within the reach of the constitutional" 

l'c5triction; and tIm::; cut 011' the whole trailic bctzcecn foreign 
]Jorts. In the year 1800 an additional law was passed to 

enforce the former enactments; and in the year 1807 (the 

epoch when the constitutional restriction was to cease, 
1:! .. 



, 

• 

• 

138 :mSCEr.1A~E01JS 1rmTINGS. 

beginning ,,-itll the ensuing year,) a general prohibition of 
the trafIic, as well in om domestic as foreign trade, was 
proudly incorporated into om stat.ute-book. About t.he same 
period the British Gowrnrneni', after the most severe oppo
sition from slave-dealers and their "Vest Indian friends, 
achieved a similar me:1S11l'(', and enacted a general prohi
bition of tho trade, as well to foreign ports, as to their colo
nies. This act was, indeed, the triumph of virtue, of reason, 
and of humanity, ovor the hard-heartedness of avarice; and, 
while it was adorned by the brilliant talents of Pitt, Fox, 
Romilly, and Wilberforce, let us novel' forget t.hat its success 
was principally owing to the modest, but persevering labors 
of the Quakers, and, above all, to the resolute patience and 
nohle philanthropy of a man immortalized hy his virtues, the 
intrepid rrhomas Clarkson. 

It is a most cheering circumstance, that the examples of the 
United States and Great Britain, in thus abolishing the slave 
trade, have, throngh the strenuous exertions of the latter, 
been generally approved throughout the continent of ,Europe. 
The Government of Great Britain has, indeed, employed the 
most indefatigable and persevering diligence to accomplish 
this desirable object; and treaties have been made by her 
with all the principal foreign powers, providing for a total 
abolition of the trade within a very short period. l\Iay 
America not be behind her in this glorious work; but, by 
a generous competition in virtuous deeds, restore the degraded 
African to his natural rights, and strike his manacles from the 
bloody hand8 of his oppressors. 

By our laws it is made an oJ-fence for any person to import 
or bring, in any manner whatsoever, into the United States, 
or its territories, from any foreign country, any negro, mulatto, 
or persoll of color, with intent to hold, sell, or dispose of him 
as a slave, or to bc held to service or labor. It is also made 
an offence for any citizen or other person, as master, owner, 
or factor, to build, fit, C(luip, load, or otherwise prepare, any 
vessel in any of our ports, or to cause any vessel to sail from 
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any port whatsoever, for the purpose of procuring any negro, 
mulatto, or person of color, fl'Om any foreign country, to be 
transported to any port or place whatsoever, to be held, sold, 
or disposed of, as a slave, or to be held to service or labor. 
It is also made an oficnce f~r any citizen, or ollter person 
?'esfdellt 'WilIlin our Jurisdiction, to take on board, receive, or 
transport in any vessel from the coast of Africa, or any other 
foreign country, or from sea, any negro, mulatto, or person of 
color, not an inhabitant of; or held to service in, the United 
States, for the pmpose of holding, selling, or disposing of, 
such person as a slave, or to be held to service or labor. It is 
also made an offence for any person within our jurisdiction 
to hold, purchase, sell, or otherwise disposc of any negro, 
mulatto, 01' person of color, for a slave, or to be held to service 
or labor, who shall have been imported into the United States 
in violation of our laws; and, in general, the prohibitions in 
these cases extend to all· persons who shall abet or aid in 
these illegal designs. These offences are visited, as well with 
severe pecuniary and personal pcnalties, as with the forfeiture 
of the vessels and their eql1ipments, which have been em
ployed in the furtherance of these illegal projects; and, in 
general, a moiety of the pecuniary penalties and forfeitl1l'cs is 
given to any person \vho shall inform against the offenders, 
and prosecute them to conviction. The President of the 
United States is also authorized to employ our armed vessels 
and revenue cutters to cruise on the seas, for the purpose of 
arresting all vessels and persons, engaged in this traffic in 
violation of our la,Ys; and bounties, as well as a moiety of 
the captured property, are given to the captors to stimulate 
them in the discharge of their duty. 

Under such circumstances, it might ,veIl be supposed that 
the slave trade would in practice be extinguished; that virtu
om; men would, by their abhorrence, stay its polhited march, 
and wicked men would be overawed by its potent punish
ments. But, unfortunately, the case is far otherwise. We 
have but too many melancholy proofs, from unquestioned 

- . 
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somcl's, that it is still cUlTicd on with all the implaeuble fero
city and insutia.ble mpucity of former times. Avarice has 
grown more subtile in its evasions; and watches and seizcs 
its prey with un appetit.e, quickened, mther than suppressed, 
by its guilt.y vigils. American cit.izens are steeped up to 
their very months (I scarcely 11S0' too bold a figure) in this 
stream of iniquity. They throng to the coasts of AJrica 
under the stained flags, of $pain and Portugal, sometimes 

, 

selling abroad "their cargoes of despair," and sOriletimes 
bringing them into some of our Southern ports, and there, 
under the forrn8 of the law, defeating the purposes of the 
law itself, and legalizing their inhuman, but profttablc, adven
tures. I wish I could say, that New England and New 
England men were free from this deep pollution. But there 
is reason to believe that they, who drive a loathsome traffic, 
" and buy the muscles and the bones of men," are to be found 
here also. It is to be hoped the number is small; but our 
checks may well burn with shame, while a solitary caso is 
permitted to go unpunished. 

And, Gentlemen, how can we justify ourselves or apologize 
for an illdiflcrertce to this subject? Our constitutions of go
yernment have declared that all men are born free and equal, 
and have certain unalienable rights, among which are the 
right of enjoying their lives, liberties, and property, and of 

, seeking and obtaining their own safety and happiness. l\Iay 
not the miserable African as}i:, "Am I not a mall and a 
brother? " vVe boast of our noble stl'llggle against the en
croachments of tyranny; but do we forget, that it assumed 
the mildest form, in which authority evel' assailed the rights 
of its subjects; and yet that there are men among us, who 
think it no wrong to condemn the shivering African to per-
petual slavery? -

vVe believe in t.he Christian religion. It commands us to 
• 

have good-will to all men; to love our neighbors as ourselves; 
and to do unto all men as we would they should do unto us. 
It declares om accountability to the Supreme God for all 
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our act.ions, and holds out to us a state of future rC:'wards and 
punishments, as the sanction, by which om conduct is to be 
regulated. And yet there arc men, calling themselves Christ
ians, who degrade the llcgro by jgnol'ancc to a lt~\'el with 
the brutes, and depl'ive him of all the consolations of' religion. 
He alollt', of all the rational creation, they seem to think, is 
to be at ollec accountable for his actiolls, ancl yet hif:; actions 
arc not to be at his own disposal; but his mind, his body, 
and his feelings, are to be sold to perpetual bondage. 'ro 
me it appears perfectly clear, that the slave-trade i~ equally 
repugnant to the dictates of reason and religion, and is an 
oHence equally against the laws of God and man. Yet, 
strange to tell, one of the pretences upon which the modern 
slavery of the Africans has been justified, is the "duty of 
converting the heathen." 

I have called this an inll1tman traffic; and, Gentlemen, with 
a view to enlist your sympathies, as well as your judgments, 
in its suppression, permit me to pass from these cold general
ities, to some of those details, which are the ordinary at· 
tendants upon this trade. Hero, indeed, there is no room for 
the play of imagination. The records of the British Parlia
ment present us a body of evidence on this subjcet, taken 
with the most scrupulous care, while the subject of the abo
lition was before it; taken, too, from persons who had been 
engaged in, or eye-witnesses of the trade; taken, too, year 
after year, in the presence of those whosc interests or pas
::;i0118 were most strenuously engaged to oppose jt. That it 
was not contradicted or disproved can be accounted for only 
upon the ground that it was the truth, and nothing but the 
truth. What, therefore, I shall briefly state to you on this 
subject, will be drawn principally from those records; and I 
am free to . confess that, great as was my detestation of the 
trade, I had no conception, until I recently read an abstract 
of this evidence, of the vast 'extent of misery and cruelty oc
casioned by its ravages. And if, Gentlemen, this detail shall 
awaken your minds to the absolute necessity of constant 
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vigilance in the enforcement of the laws on i,hi~ subject, wc 
may hope that public opinion, following these laws, will very 
soon extirpate the t.rade among our citizens. 

The number of slaves taken from Africa in 1768 amounted 
to one hnndred and four thousand; and thongh the numbers 
somewhat llnctuated in dificl'cnt years afterwards, yet it is in 
the highest. degree probable, that the a "crage, until t.he aboli
tion, was not much below one hundred thousand a year. 
England alone, in the year 1786, employed one hundred aml 
thirty ships, and carried olT about forty-two thousand slaves. 

The unhappy slaves have been divided into seven rlasses. 
The most considerable, and that which contains at least half 

of the whole number transported, consists of kidnapped peo

ple. This mode of procuring them includes every species 
of treachcl'Y and knavery. Husbauds are stolen from their 
wives, children from thcir parents, and bosom ft'iends from 
each other. So generally prevalent are these robberies, that 
it is a fust principle of the nat.ives not to go ullarmed, while 
a slave ship is on the coast, for fear of being stolen. The 
second class of slaves, and tha.t not hzconsidctable, consists 
of those whose villages have been depopulated for obtaining 
them. The parties employed in these predatory expeditions 
go out at night, set fire to ·the villages which they find, and 
carry off t.he wretched inhabitants, thus suddenly thrown into 
their power as slaves. The practice is, indeed, so common, 
that the remains of deserted and burnt villages are every
where to be seen on the coast. The third class consists of 
such persons as are said to have been convicted of crimes, 
and are sold on this account for the beneat of their kings; 
and it is not nncommon to impute crimes to them falsely, 
and to bring on mock trials, for the purpose of bringing them 
within the reach of the royal traders. The fom:th class in-

~ 

eludes prisoners of war, captured sometimes in ordinary wars, 
and sometimes in wars originated for the very pmposes of 
slavery. The flfth class comprehends those who al ;. slaves 
by birth; and some traders on the coast make a practice of 

, . . 
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breeding from their own slaves, for the purpose of selling 
them, ]iko cattle, when they arc arrived at a suitable age. 
'rhe ~ixth class comprehends such as h::wc sacrificed their 
liberty to the spirit of gaming. 'rhe scyenth and last class 
consists of those who, beillg in debt, arc seized according to 
the laws of the country, and sold to their creditors. But the 
two last classes are very inconsiderable, and scarcely desclTc 
mention. 

Having lost t.heir liberty in one of the ways ::t1ready me11-
, 

tioncu, the slaves are conveyed to the banks of the rivers or 
sea-coast. Some belong to the neighborhood; others have 
lived in distant parts; and others are brought a thousand 
miles [rom their homes. Those who come from a distance, 
march in droves, OJ" eautles, as they are called. '1'hey arc 
secured from rising or. running away by pieces of wood, 
which attach the necks of two and two together; or by 

\' .' "t.-l 

other pieces, which are fastened by staples to their arms . 
They are made to carry their own water and provisions; and 
are watched and follo\ved by driYcrs, who by force compel 
the weak to keep up with the strong. 

They arc sold, immediately upon their arrival on the rivers 
or eoasts, either to land factors, at depots for that purpose, or 
directly to the ships engaged in the trade. rrhey are then car
ried in boats to the various ships whose captains have pur
chased them. The men are immediately confined two 3.nd 
two togcthei', either by the necl\, leg, or arm, with fetters of 
solid iron. They are then put into their apartments, the men 
occupying the forepart, the women the after-part, and the 
boys thc middle of the vessel. The tops of these apartments 
are grated, for the admission of light and ail-; and the slaves 
arc stowed like any other lumber, occupying only an allotted 
port.ion of room. NIany of them, while the ships are \vait
ing for their full lading, in sight of their native shore, mani
fest great appearance of distress and oppression; and some 
instances have occurred where they have sought relief by 
suicide, and others, where they have been aillictcd with de-
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lirium and madness. In the daytime, if the weather be finc, 
they are brought upon deck for ail'. They are placed in a 
long row of two and two together, on each side of the ship, 
a long chain is then made to pass through the shaeldes of each 
pair, and by this means each row is secured to the deck. In 
this state they eat their ll1i~erable meals, consisting of horse
beans, rice, and yams, with a little pepper and palm oil. 
After their meals, it is a custom to make them jump for 
exercise as high as theil' fetters will allow them; and if they 
refuse, they are whipped until they comply. This the slave 
merchants l!aU dancing, and it would seem literally to be the 
dance of death. 

\Vhen the number of slaves is completed, the ships begin 
what is called the middle passage, to transport them to the 
colonies. The height of the apartments in the ships is dif
ferent, according to the size of the vessel, and is from six 
feet to three feet; so that it is impossible to stand erect in 
most of the vessels, and in some scarcely possible to sit down 
in the same posture. If the vessel be full, the situation of 
the slave::; is t.ruly deplorable. In the best-regulated ships a 
grown person is allowed but sixteen inches in width, thirty
two inches in height, and fiye feet eleven inches in length; 
or, to u::;e the ex.pressive language of a witness, not so much 
room as a man has in his coffin. They are, indeed, so 
crowded below, that it is almost impossible to walk through 
the groups without treading on some of them; and if they 
are reluctant to get into their. places, they are compelled by 
the lash of a whip. And ,here their situation becomes 
wretched beyond description. 'The space between decks, 
where they are confined, often becomes so hot that persons 
who have visited them there, have found their Rhirts so wet 
with perspiration, that water might be ,vl'ung from them; 
and the steam from their confined bodies comes up through 
the graiings like smoke from a furnace. The bad efiects of 
such confinement and want of air are soon visible in the 
weakness and faintness, which overcome the unhappy vic-

, 
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tims. Some go down apparently weIl at night, and are 
fouIId dead in the morning. Some faint below, und die from 
suffocation before they can be brought upon deck. As the 
slaves, whether well or ill, always lie upon bare plan],;s, the 
motion of the ship rubs the 11esh from the promincnt parts of 
thl~ir body, and leaves their bonc::1 almost bare. The pesti
lcntial breath of so many, in so confined a state, rendcl's them 
also very sickly, and the vicissitudes of heat and cold gene
rate a ilux. vYhcn this is the case (which happens frcqnently) 
thc wholc place becomes covered with blood and mucus, like 
n slaughter-house; and as the slayes are fettered aad wedgcd 
clo~e together, the utmost disorder arises from endeavor;; to 
relieve themselves in the necessities of nature; and the dis-

• 

order is still further increased by the healthy being not unfre-
quently chained to the diseased, the dyillg, and the dead. 
When the scuttles in the ship's sides are shut ill bad weather, 
the gratings are not sufficient for airing the room; and the 
slaves are then ~een drawing their breath with all that anx
iOlls and. laborious cHart for life, which we obsen·e in animals 
subjected to experiments in foul air, or in all exhausted re
ceiver of an air-pump. l\Iany of them expire in this situa
tion, crying out in their native tOllgue, "vVe arc dying." 
During the time that elapses from the slaves being put on 
board. on the African coast to their sale in the colonies, about 

• 

onc fourth part, or twenty-five thousand per annum, are de-
8troyed; a mortality which may be easily credited after the 
preceding statement. 

At length the ship arrives at her destined port, and the un
happy Africans, who have survived the voyage, are prei)ared 
for sale. Some are consigned to brokers, who sell them for . 
the ships at private sale. "Vith this view, they are examined 
by the planters who want them for their farms; and in the 
selection of them friends and relations are parted without 
any hesitation; and when they part with mutual embraces, 
they are severed by a lash. Others are sold at public auction, 
and become the property of the highest bidder. Others are 

1:> 
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sold by what is denominated a " scramble." In this case the 
main and quarter decks of the ship are darkened by ::;ails 
hung oyer them at a cOll\'cllient height. 'rhe slaves are then 
brought out of the hold and made to stand in the darkened 
arca. 'rhc purchasers, ,vho arc fnrni:.;hed with long ropes, 
rush, at a given signal, within the awning, and endeavor to 

" encircle as many of them as they can. ~Nt)thillg can exceed 
the terror which the wl't'iciled Afrie,Rn~l"hibit 011 tlwse occa-

I! 

siom;. A universal shriek is imll1,1ldiatcly heard all is con-
sternation and dismay the mer/tremble the womcp cling 
together in each other's arms ' some of them faint away, 
and others me known to exp1re. 

About twenty thousand, or 011C fifth part of those wfio are 
annually imported, die during the" seasoning," which sea
soning is said to expire when the two first years of servitude 
are completed; so that of the whole number about olle half 
pcrish within two years from their first captivity. I forbear 
to trace the subsequent scenes of their m1 serablc Ii yes " '\VOl'll 

out in toils, from which they can rccci,'e no profit, and op
pressed with ,,,rongs from 'which they can hope for no relief. 

The scenes which I have described are almost literally 
copied from the most authentic and uLquestionablc narra
tives publi::;hed under the highest authority. 'rhey presellt a 
picture of human wretchedness and human depravity, which 
the boldest imagination would hardly have dared to portray, 
and ii"om which (one should think) the most abandoned 
ifl'oHigate would shrink with horror. Lct it be considered, 

......... --.. that .thiswretchedncsR does not arise from the awful visita
tions of Providence, in the shape of plagues, famines, or 
earthquakes, the natural scourges of mankind; but is in
flicted by man on man, from the accursed love of gold. May 
we not justly dread the displeasUl"p' of that Almighty Being, 
who is the COlm'non Father of us all, if we do not, by all 
means within OUl" power, endeavor to suppress such infamous 
'cruelties? If we cannot, like the good Samaritan, billd up 
the wounds and soothe the miseries of the friendless Africans: 

• 
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let us not, like the Lcvitc, pa~s with snllen indifference 011 

the other t\iae. \Vhat sight can he morc acceptable in the 
cyes of' Heaven than that of good men stl'l1gglillg in the 

• 

cause of opprcssed humanity? \tVllat consolation can be 
more swect, in' a dying hour, than the rcco]1cciion that at 
least one human beillg may have becn saved from saerHiee 
by our vigilancc in enforcillg the laws? 

I make no apology, Gentlemen, for having detained you so 
long upon this interesting sn~ject. In vain shall we expend 
our wealth in missions abroad for the promotion of Christ
iallity; in vain shall we rear at home magnificent temples 
to the service of the Most High. If we tolerate this tratl1e, 
our charity is but a name, and our religion little more than u 
faiut and delusive shado\v. 

• 

, 

• 
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A)< A'nTICI.E WIUTTEX ]~On TIlE );'OI!TlI A)JERI(,A);, REVIEW, IX l'O~O, O:s' 

T11E I:E1'01:1':-3 OF )11:. ,J01l);,::;0);,. 

Mn. CIIAXCET.LOn Kc::-;'p was appoinj'cd a puisne Judge o~· 
the Suprcme COUI·t of New York, on the Gth of Febrnury, 
1798; Chid Ju::;tice of t.he same court, on the 2<.1 of July, 
1804; and, upon the resignation of Mr. Chancellor Lansing, 
succeeded to the distinguished station of Challcellor of New 
York, on the 25th of February, 1814. He has been lOllg, 
thereforc, bcfore i he public in a judicial character, which he 
has sustained with increasing reputation,. a reputation, as 
pure as it is bright; and hc is, at the very moment \Ve are 
writing, devoting himself to the labors of jurisprudence with 
a diligence and enthusiasm, which excite the admiration of 
the' yeteran counsellor at thg 'l)ar, even more than of the 

{~.'" 

ambitious student just struggling for distinction. He has 
always been remarkable for an unwearif'(l attention to busi
ness, a prompt and steady vigilance, and a sacred reverence 
for juridical authorities. For him t.he easy course of general 

- reasoning, popular analogies, and fanciful theories, has no 
charms. He does not believe that judicial discretion is the 

, 

al'bitrium boni iudicis, much less boni 'l:iri; or, that he is at 
Uberty to promulgate mles, either of law or equity, measured 
by his own abstract notions of what is fit or reasonable. He 
contents himself wit.h administering the common law, as he 
finds it, ,without the rashness to presume himself wiser than 
the law, or the vanity of distingnishing himself by innova
tions. His life has been devoted, sedulously and earnestly, 

• 
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to prof;SsJonal studies. He has fathomed the depths and 
searched tlYu, recesses of the andcut law, the black-lettered 
relics or\rol'll1~l>fi{'lci', so much disparagcd, aud yet of such 

, 

1Ilestimuble-·"'t.\lue. lIe has traced back the magtlificent 
streams of jmi:-:prudence to their fountaills, lying dark and 
obsclll'C amidst the rubbish of mOllkish retreat:::, or stcaling 
silently from the chivalric heights 0(' feudal gmndcl11'. His 
researches have becn, amidst the dust alld the cobwebs of 
antiquated lore, plll':5ued ill the unfashionable pages of the 
Y car Books, and Glalwille, and Fleta, and Brittoll, and the 
almost classical Bractoll. He has dared to examine thc 
Abridgments of Brooke, and Fitxherbcrt, and Statham; books, 
from which the modem student starts back '.vitIt doubt and 
apprehension, as thc great reservoirs, whence havc bcen 
drawn the best prillciples of modem timcs, and whence must 
be drawn the body and the soul of that learning, which dis
tinguishes the professor from the sciolist. He has not stopped 
shmt at a. survey of the mere Gothic structures of thc law; 
bnt has exa.mined, with eager and enl,ightcned curiosity, the 
beautiful systems with which the commercial law has been 
adol'lled ill our day. He has mastered all their refillements, 
and has, in no small degree, contributed to their beauty and 
perfection. He has urawll deeply Ii'om thc commercial law 
of foreign nations; thc ,yorks of Straccha, and Roccus, and 
ralin, and Pothier, ancI Emerigoll are familiar to his thoughts 
and his writings. He has there foulld the principles, by 
whieh our own jl1l'i~pl'Udcnce is to be illustrated; and one is 

• 

at a, loss which most to admire, the incomparable discern-

• 

mcnt of the judge, or the attractivc cxcelL.lce of the mate· , 
rials, If his attainments had fO:1nd their boundary here, they 
would have entitled him to great praise; but he has nobly 
extcnded his inquiries heyond the commOll and commercial 
law, and explored the Roman jurisprudence throngh its texts 
and commentaries with uncommon acuteness and accuracy. 
Thiii has been done with no idle view, to gratify a merely 
speculative curiosity, 01' to gather up the fragmcnt:3 of anti. 

1'{ ~ 
" 
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qUal'ian fame. Like all his other studies, this has been made 
subservient to the great purposes of his life, the promotion of 
justice, and the cstabliHhment of a solid jurisprudence, fouueled 
in the most enlightened policy. III his decisions, we can 
every where traee the happy use of that marvellous system 
of doctrine:;, which Justiuian collected with so much care, 
and which stands unrivalled in the world for its general 
equity, and nice adaptation to the necessities of mankind; 
a ~ystem, which was gradually matured by the labore of 
jurists and prretors, during centuries, in which Rome was the 
mistress of the world; al1'J which had the singular advantage 
of being the combined results of experience, and general 
reasoning, and judicial interpretation, aided very little by 
imperial rescripts, and rarely marred by imperial interf~rence. 
Let those who now doubt the importance of the study of tlje 
civil law by common lawyers, read diligently the opinions of 
Mr. Chancellor Kent, and they will find all the objections 
raised by indolence, and ignorance, and prejudice~ practically 
refuted, and the civil law triumphantly.sustained. They will 
perceive the vivid lights, which it casts on t.he paths of juri
dical science j and they will be instructed and cheered in the 
pursuit, though they may not hope to move in the brilliant 
career of such a judge with equal footsteps. 

It required snch a man, with such a mind, at once liberal, 
comprehensive, exact, and methodical; always reverencing 
authorities, and bound by decisions; true to the spirit, yet 
more true to the letter of the law; pursuing principles with 
a severe and scrupulous logic, yet blending with thcm the 
most persuasive equity; it required such a man, with such 
a mind, to unfold the doctrines of chancery in our country, 
and to settle them upon immovable foundations. vVithout 
doubt, his learned predecessors had done much to system
atize and amend the practice of the court. But it cannot be 
disguised, that the general state of the profession was not 
favorable to a very ex~,ct and well-regulated practice. There 
were, comparatively speaking, few lawyers in the country, 
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who had devoted themselves to courts of equity. In general, 
the ablest men found the courts of common law the most 
lucrative, as well as the most attractive, for the display of 
their talents. Thcy contented thcmselves with occasional 
attendance at the chancery bar; and placed their solid fame 
i!l the popular forum, where the public felt a COli stant 
interest, and where the great business of the country was 
dOlle. In many of the states no court of chancery existed. 
In others it was a mixed jmisdiction, exercised by courts of 
common law. And in those where it was administered by 
a distinct judicature, there is great reason to fear, that the 
practice was very poor, and the principles of decision built 
upon a rational equity, resting very much in discretion, and 
hardly limited by any fixed rules. In short, the doctrines of 
the courts depended much less upon the settled analogies of 
the system, than upon the charadeI' of the particular judge. 
If he possessed a large and liberal mind, he stretched them to 
a most unwarrantable extent; if a cautious and cold one, the 

. system fainted and expired undcr his curatorship. This 
description wa~ applicable, perhaps, without any material 
exc('ptions, to the equity jurisprudence of our country; and 
New York comes in, probably, for a full share of it. At 
least, there are in thc volumes now before us abundant proofs, 
that neither the practice nor principles of the chancery of that 
state had" previously to the time of Mr. Chancellor Kent, 
assumed a steady and well·defined shapc. We see, for 
instance, that point~ of practice are oftcn most elaborately 
reasoned out by this learned chancellor, in various opinions, 
as if the case stood de novo before him, and he was called 
upon for the first time to apply the English practice to our 
own. This could hardly have occurred, if there had been 
a constant, settled channel, in which it had previously flowed. 

Kor is it difiicult to account for this state of things, con
sistently \vith thc highest deferencc for the learned judges, 
\vho had admini~tered equity. In England, the court of 
chancery if', and for a long time has been, the most active, 
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and most extensive judieaturc in the kingdom. From the 
existence of a law of descents, which gives to the eldest son 
the exclusive heirship of real c::.;tate, there arises a necessity 
for eomplieated marriage settlements, apportioning the pro
perty among all the children, and looking to vcry remote 
contingencies for their romplction. The same circumstance 
makes last wills and tcstaments extremely intricate and per
plexed, and fills them with provisions fot' younger sons and 
daughtcr~, and remote relations, which may Hot be exhausted 
in a century. Hence we flllU complex entuils, springing uses, 
contingent rcrnaindel's, and express or resulting trusts, spread
ing over almost every est.ute in the kingdom, and weaving 
a networl" whieh at last :)ccomes so close, and so cmbarrass
ing, that a private act of Parliamellt is the only effectual 
l'emedy to disentangle the title. It is scarcely possible to 
form the most simple marriage-settlement, without incorpo
rating some trusts into it. And as to last wills, eyen if they 
furni~h no direct case for the application of chancery juris· 
diction, which rarely happens, yet they almost invariably fall 
within t.he cognizance of that COUl't, in virtue of its general 
jurisdiction as to legacies, or to compel a settlement of the 
accounts, and a distribution of the estate. So that it has 
been remarked, and probably with great cOl'r~ctness, that, in 
the course of half a century, almo:-;t every estate in the Idng· 
dom passes under the judicial review of the chancellor. 

Nor is this to be wondered at, when we consider, that no 
trustees can safely act, without the dirceticn of a court of 
equity; and that, in complicated settlcmenti::l and wills, there 
must bp. a great \- .riety of clauses, whose exact meaning and 
·extent can never be ascertained, unW they receive a judicial 
interpretation. This is an inexhaustible source of hostile 01' 

amicable litigation; and of itself would create more business 
than the diligence and talents of a half dozen chancellors 
could despatch, within any reasonable time. And it often 
happens, with all the exertions of the chancellor, the master 
of the rolls, the vice-chancellor, the chancery court of the 
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exchequer, and many local courts of equity, that suits of this 
nature are still pending, after the lapse of twenty years, and 
sometimes survive all the original parties, and their imme
diate descendants and representatives. 

It is fortunate for our country, that tho genius of our insti
tutiollS, and the happy stt'l1cture of our laws of descents, by 
dividing and subdividillg property among immediate. and 
remote relatives by equitable rules, silently provides for 
ninety-nine cases out of a hunched of all the objects of all 
anxious parent or friend. ,V 0 hear, therefore, of few cases 
of settlements, and comparatively [e,,- of wills, which are 
not extremely shnple, and are not cxham;Lcd with the breath 
of the first limitations. Entails have practically ceased 
among us, from thc facility, with which they may bc turned 
into a fee; and, indccu, under the present circumstance::; of 
our country, they would bc likely to generate family feuds 
and difficulties, rather than to accomplish any valuablc pur
poses. vVe may, therefore, easily see in the past circum
stances of our country, very strong reasons, why the chancery 
jurisdiction has hitherto had but a limited scope for its 
powers; and why its principles and practice have not hith
erto assumed a very scientific cast in our own tribunals. It 
is but a few years ago, that our common law comts were 
governed by a very lax jurisprudence. There are few repurts 
older than twenty years; and those lew leave us little regret 
for the total oblivion cast on all preceding times in our legal 
annals. There were, ,vithout doubt, acute and able lawyers, 
and learned judges; but they were few in number; and the 
defects of the juridical system and practice, and the narrow 
walks of business, precluded any great improvements. We 
had scarcely any commercial law ; and very few contracts, on 
which it could operate; and the generalizing spirit of the 
present day had scarcely shed a doubtful twilight over us. 
OUf suits principally respected titles or trespasses to land, or 
personal wrongs, or penalties, or local topics, or debt, or 
bonds, or assumpsits 011 contrdcts for labor, or services, or 
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goods sold in small 'parcels. ,Policies of insurance, bills of 
exchange, and promissory notes, and shipping contracts, ami 
charter-parties, arc the growth of a thriftier trade, and morc 
extensivc mcrcantile entcrpl'i::;e. 'l'hey have grown up among 
us almost in our own day. Indeed, in England, they arc not, 
in a practical sense, much older thall the days or Lord Holt; 
and as to insurance law, it was almost contemporaneous 
with the reign of George III. If, then, our comts of common 
law wcre so limited and lax in their practice, it IS not to be 
supposcd, that our chancery comts could have been very exact 
or methodical. r~'heir business \Va::; of a nature not to attract 
the highest talents; and, before the revolution, in some of the 

, 

states, the oHice of chancellor was bnt a political appoint-
ment. \V c lind it stated by Mr. Johllson, in the preface to 
the present Reports, that in New York, "The erecting of 
a court of chancery, by an o:-dinance of the 2d of September, 
1701, to consi:;t of the Governor and Cowu:il, rendered it 
extremely unpopular; and frequent but fruitless attempts 

• 

were made by the Assembly to destroy the court. It COll-

tinued to be held under that ordinance, thongh little business 
appears'to have been transacted in it, until its organi,mtion 
in March, 1778, muler the constitution of our state." \Vhat 

• 

is true with respect to the chancery of New York, is probably 
true ,vith respect to most of the other equity courts in t.he 
Union. rI'hey had little business before the Revolution. The,"" 
revolution itself was not a season for building up a judicial 
establishment; nnd the times that succeeded, until after the 
adoption of the constitution of the United States, were times 
of so much difficulty, and di:;tress, and want of capital, and 
want of confidence, that there was little inclination to become' 
either an equity lawyer, or an equity judge. In bettel' times, 
many years must have elapsed before there was a regular 
current of business; and that was, from obvious causes, slow 
and uncertain, and not always the clearest. Without going 
more into detail, it may at once be seen why, even in the 
busy state of New York, we are driven almost to the times 

• , 
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of Mr. Chancellor Kent, in our search for a systematic admi-
• 

nistration of equit.y. Thc fault was not ill the learn cd chan-
('cllor;';, but in the matedals, and ill the organi/mtion of thc 
syBtem, amI the dillienlties of thc times, and the lax state of 
the profession. 

It may, perhaps, be asked, as it has becn here"ofore asked, 
whether courts of equity be, 011 the whole, of any serious 
importance ill our eount.ry, considerillg that mallY of the 
m08t fertile sources of litigation arc he11..l completely dried 
np, or sprillg up in courts of common la.w? \-Ye have all'eady 
alluded to some of these sources. But, before we proceed to 
answer this inquiry, it may not be improper to advert to a 
few more of' t.he subjects of chanccl'Y jurisdiction in Eng
land, which arc lIOt likely t.o have an extensive operation 
here, or, at least, to be drawn herc within the same jurisdic
tion. \Va may at once dismiss all consideration of the 
common Jaw jurisdiction of the chancellor, such as his 
authority of grantillg writs of scire facias to repeal patents, 
petitions and monstrans de droit, traverses of oJfice, \\-Tits of 
seirc facias upon recognizances, &c. 'rhesc properly fall 
within the cogni7.ancc of our courts of common law, and 
are no appcndages of ch'.:'.ncery. In rcspect, also, to the 
statutable jurisdiction of the chancellor, such as that under 
the bankrupt laws, little need be said; because it must 
depend upol1 the wlll of the legislature, to whom shall be 
intrusted the summary powers exercised in such cases. 
Anot.her important b"anch of the chancellor's jurisdiction is 
exercised partly under statutes, and partly under his general 
chancery authority, and partly under his special authority, as 
the immediate df; gate of t.he crown, acting as parens palriaJ. 
'Vc allude to his Jurisdiction in cases of charitable uses, a 
subject of great extent and difficulty, and of the deepest 
interest to the whole commnuity. The English system, on 
this subject, has been built up with wonderful ingenuity; 
and the statute regulations are entitled to our most seri
OllS consideration. lVIr. vVheaton, in his valuable reports,. 
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adorned, as they are, with much of his own eAdct learning, 
has given us a sketch of the English law of charities iu the 
appendix to his fourth volume. vVe merely mention the 
fact, with the recommcndatioll to all our legal readers, and 
particularly to those who arc, or expect to be, legislators, to 
peruse it with the utmost diligence, as worthy of their most 
serious reflection. Having alluded to the great statute of 
charitable uses of 9 Geo. II., ch. 36, he emphatically con
cludes with the following remarks: "And it deserves the 
consideration of every wise and enlightened American legis
lator, whether provisions similar to those of this celebrated 
statute are not proper to be enacted in this country, with a 
view to prevent undue influence and imposition upon pions 
and feeble minds, in their last moments, and to cheek that 
unhappy propensity, which sometimes is found to exist under 
a bigoted enthusiasm, tite desire to gain fame, as ::t religious 
devotee and benefactor, at the expense of all the natural 
claims of blood and parental duty to children." Alroady 
charitable donations, to an immense extent, have been be
stowed in our country, without any check being interposed 
by the legislature. We are in some dangel', and from the 
same natural causes, which are forever at work in aU ages, 
and in all countries, of having our most valuable estates 
locked up in mortmain, and our surplus wealth pass away in 
specious or mistaken charities, founded upon visionary c 
useless schemes, to the impoverishment of friends, and the 
injury of the poor and deserving of OUl' own countrymen. 
Let us but look for a moment at England, where, notwith
standing all the legislative and judicial guards, interposed 
from time to time, abuses of the most disgraceful and dan· 
gerous nature have grown up, under the administration of 
their charities by trustees and by corporations, and which 
parliament are now s'eeking to redress; and let us ask our
selves whether we can hope for a better state of things, when 
we have not a single guard, legislative, executive, or judicial, 
either to check improper donations, procured by fanatical or 
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other delusions, or to secure the just administration of them 
from the most gross abuses. vVe are not aware, that any 
adequate authority at prc::;cnt exists in any of the United 
States for such purposes; and, certainly, in our own state 
there i~ not a pretence to say, that we have any real substan
tial security. A chancery jurisdiction 011 this subject, to the 
fullest extcllt, seems indispensable to insure justice, as well 
to thc intcntions of thc benevolent donors, as to the objects 
of the dOllations. Remedies, ill courts of common law, are, 
and must forever be, utterly ineiTicient and illusory. 

vVc have been uncxpectedly led to thes~~ rcmarks by a 
deep :::ense of their immediate and pressing ~iC-porta.nce, and 

\ 

we quit the subject with great reluctance, believing, that a full 
development of it could not fail to bc interesting to all well
'wishes to our country, to statesmen, to la",-yers, to pious and 
benevolent men, anC! to those who love, and those who culti
vate litcmture, the arts, or the sciences.'" 'B'lir this is not the 
time or occasion for f:;uch a discussion. At present we must 
go dryly on with our examination of the chancery jurisdic
tion. vVe may, however, say, that as long af:; charitable uses 
shall exist, (and in a pious, refilled, and elegant society, they 
must always be cherif:;hed,) there is a necessity to follow up 
their adrniuistration with the cogent process of chancery 
visiting them, to quicken their diligence and their virtue. 

.'l'here is another authority, which has been, from time 
immemorial, or at least lor ,several hundred years, exercised 
by the chancellor, which if:; said to belong to him, not in his 
oflicial capacity, but as personal delegate of the cro\vn. vVe 
allude to his jurisdiction in the cases of idiots and lunatics, 
as to the guardianship of the.ir persons, and the manage
ment of their estates, and the protection of their rights. Of 
an analogous character is the authority of the chancellor, as 
to the care of infants. 'r'be king, as parens patrir:e, is enti
tled to the care of infants; and this care is delegated by him 

• 

to the court of chancery, and, as it seems, to this coud alone. 
The court of chancery, therefore, exercises a, most extensive 

14 
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jurisdiction, as to the custody of t.he person and estates of 
infants, their maintenance, and marriages. In our country, 
as well from public convenience, as from considerations 
drawn from a respect for privat.e interests, this jurisdiction 

• 

generally belongs to probate and orphans' courts, which arc 
instituted in every small district or county, for the purpose of 
granting administrations, gnardianships, &c. These tribunals 
are so domestic, and popular, and convenient, that. it is highly 
pl'obablc they will .llways retain, if not an exclusive POSi'CS

sion of this juri:;diction, at all events, such a concurrent 
jurisdiction, as will absorb the grcat mass of cases, and, for 
gelleral purposes, bc as efficacious and salutary as a comt of 
chancery. In New York, however, it appears that the chan
cery exercises a general superintending authority in these 
cases, in many respect;~ analogous to that in England. In 

• 

New England we belie v!' the probate courts exercise an ex- . 
elusive authority as to the appointment and removal of 
guardians, and a concurrent, and sometimes an exclusive, 
authority in the settlement of their accounts. 

There is another class of cases, of every day's occurrence 
in England, which belongs exclusively to the court of chRn
eery, and must probably have an existence in every court of 
chancery acting ex a:quo et bono. We allude to bills for spe
cific performance of contracts, in contradistinction to mere 
actions for dr.mages for the breach of such contracts. rrhe 

• 

doctrines of courts of equity on this head have spread into 
numerous branches; and the system itself has become not a 
'little complex and unsatisfactory. The notion, that a court 
of equity is at liberty to dispense with a strict compliance 
with the terms of the contract, when no accident, mistake, or 
-fraud, in a strict sense, has intervened to pl'event an exact 
compliance by the parties; and that the court may interfere 
with these terms, and, as' to 'lime, dispense with them alto
gether, upon the footing of mere discretion; is so rCDugnant 
to a just conception of the obligation of contracts, and of 
the right of the parties to stand upon their own stipulations, 

• 

.. 
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as well as to gencmI convenience and justice, that 011C WOll

ders, that such an extraordinary authority should have ever 
bccn assumcd or tolerated. Yet it has become an inveterate 

. rule in equity, that time i:; not, or at least may not be, of the 
eiltiCllCe of a contract; and, consequently, that a party may 
be entitled to relief and a specific performance, if a contract 
for the sale of lands be decreed, although he has utterly 
l~lilcd to comply with the conditions of sale, within the 
period stipulated by the cxpress letter'of hi~ contract; and 
tlli:;, too, to make the case stronger, resb not on a notion 
that there has becn fraud, or circumvent.ion, or inevitable 
accident, (casus fortuitus,) or mutual and hll1ucent mistake, 
bnt upon the mere will, we had almost said caprice, of chan
Gcry, acting upon a thousand fancies of imaginary hardship. 
The old doctrine ,011 this subject was most extravagant; and 
it seems the inclination of the present times to narrow the 
ground, and reduce it more to princ:nles of common reason 
and convenience. But ::;till, there i. !llough of difficulty and 
doubt in the cases that arise, to make us wish for a thorough 
reformation of the whole doctrille; and to put it upon this 

• 

intelligible ground, that, where the party seeks a specific per-
fOl'lnance, he must show a strict compliance with the terms 
of the contract, or stand for rclief upon some other real prin· 
ciple of equity. \Ve ourselves have known specific perform
ance decreed of purchases of real cstate after twenty years 
from the time of the contract, \vhcn the property had changed 
its value exceedingly, three or foul' times in opposite ways, 
during the intervening period. We have also known specific 
performance sought, and reluctantly dellieu, after the lapse of 
more than thirty years, when all the original parties were 
dead, and the land, which was a wilderness, was become a 
settled and cultivated country. If there ever was a case for 
a statute prohibition of suits, except they are brought within 
a very short period, as a lawyer might say, by journeys' ac
counts, bills of this nature would furnish the most striking 

• 

occasion for salutary legislation. 
, 
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Still, it .is not on the whole probable that this head of 
equity ,vill, in om country, ever embrace a very extensive 
jmisdiction. Th0 reasons which in England have conduced 
to raise up so many suits of this nature do not, and perhaps 
never will, exist in a corresponding degree in our country. 
In England, from causes already attended to, conveyancing 
has become extremely complicated; titles nre buried under 
loads of parchment; and the intricacies of the i rusts alJel 
uses, present al\d fnture, springing and resulting, of powers, 
gross or appurtenant, of entails, and contingent provisions, 
(especially if the estate has passed through two or three great 
landholders' hands, or has been linlie(l. to a marria~e-settle

ment,) become so perplexing that it l'eqn.il'es a fast deal of 
time and money to evolve its material mnniment5, and arrive 
at any thing like certainty, even as to the transmission of the 
title. Now and then to be sure, a fine or a common 'recovery 
cures all latent defects, and gives a new start to the title .... 
But in many cases these remedies are impracticable, and 
sometimes they fail, (as unfortunately happens in respect to 
remedies administered for physical diseases,) even in the 

most skilful ~,ands, and a latent taint first infects, and in .. Ie 
hands of a cunning solicitor soon eats np or destroys the title, 
though cased as it were in its triple mail of parchment, and 
surrounded by its concords aIid its vouchers. Hence, it 
rarely happens upon the purchase of an estate in England, if 
it be of any considerable value, that conveyances are imme
diately executed. The title-deeds are first to be thoroughly 
examined through r~rhaps a century; and diligent search 
made, not as we might hastily imagine, into a few short 
deeds of a folio page in length, but into volumes of dark aml 
mouldy parch~nt.mt, rolled up like ancient manuscripts, and 
requiring as much time to unravel and study them. Ab
stracts of these titles are to be made out and laid befote 
counsel for their consideration and opinion. If a doubt of 
fact or law occurs the ~earch is to be renewed; outstanding 
terms Jf years are to be ascertained to be either satisfied and 

• 

• 
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attendant on the inheritance, 01' to be subsisting for trusts, 
which arc exhausted or still to be fulfilled; mortgages are to 
be traced,'either as dead or living fllngi 011 the i-q:mk of the 
title: through one or two generations; the records of courts 
arc to be searched for liells of judgments amI conveyances; 
and it is to be ascertained what limitations have taken effect 
or failed, and at what time and under what circumstances. 
It is to be considered, too, that 1n general deeds of lands are 
not recordcd as in our country; so t.hat it is not easy to trace 
even the deeds through the~varium:i depositories. And finally, 
a suit in chancery for a disc,wery often becomes necessary 
to compel a reluctant or obstinate party to discover the title 
J.,y which he claims an interest in (h~ land, 01' which he 
unjustly withholds from the legitimate owner. These t'.re 
not exaggerations of tl1e actual state of things, though perhaps 

• 

to a careless observer, or a young lawyer accustomed merely 
to our 10eal practice, it might seem otherwise. A treatise has 
already appeared, or is just about appearing, (and a most 
important one in a pmctical sense it must be,) on the mere 
subject of abstracts of titles, showing what a purchaser has a 
right to require, and what a vendor is bound to give, as to 
the history of his title to the land, before he can call o~ the 
former for payment or specific performance, From these 
remarks it must abundantly appear how it happens, that in 
:England few important purchases are made except by an 
executory contract, or, in other words, a contmct of sale, in 
whi.ch there are covenants to give a good title on one side, 
and on the other, to accept and pay the purchase-money at a 
stipulated period. From unfcreseen difficulties, from unex
pected oc _.~Tellces, and from indolence or a lax l'eliance upon 
the redeeming power of chancery, it frequently happens that 
the conditions of the sale are not complied with; and thus 
the parties are prepared for a suit in chancery. In due time 
it comes, when the parties are a little quickened in their 
course, and after reference to a master in chancery to report 
upon the title, and other interlocutory proceedings, a decree 

14'" 
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in the course of fom or live ycar~ is obtained requiring that 
to be done, which sonlt' or all of the :...bovc causes had con
tributed to leave utterly undone. 

Many of om reader::;) we dare say, remember the follow
ing remarks of. Tristram Shandy: "Upon looking into my 
mother's marriage-sci tlement, in order to satisfy myself and 
reader in a point necessary to be clearetl np before we could 
proceed any farther in this history I "ad the good fortune 
to pop 71iJon the 'Very tking J 'wanted before I !tad 1'cacl a dajj 
and a half straight fm"u}anls it might have taken me up a 
month." If we have at all impl'cssed onr readers wit.h our 
own views they will begin to perceive that what they took 
for the coloring of romance, a bright and beaming fiction, 
was, or at lea;,;t might have been, like many of Sterne's --. 
most beautiful und touching sketches, a mere matter of faet. 
There are without doubt many titles in England that could 
not be thOl'Ollghly investigated even upon parchment without 
months of close and vigorous study. 

Now the state of things is, as we allknow, very different 
in our own country. 'ritles are generally very simple, and 
from obvious causes will probably always remain so, among 
the bulk of om landholders. A few homs or days uf diligent 
study will generally give us all that is worth knowing as to 
the titles of estates offered for sale. In cases of sales, the 
deeds of conveyance are usually conternpomneuus \vith the 
contract of sale. In cases where it is otherwise, the contract 
contains few provisions, and the period for its fulfilment is 
rarely distant; and at the stipulated period it is usually either 
fulfilled or abandoned aitogether, or anew contract is substi
tuted. rrhis is so generally true, or at least a specific per
formance is so little insisted on, that bills for this purpose are 
of not very frequent occurrence in States accustomed to the 
exercise of chancery jurisdiction. And we believe and hope 
that this bappy state of things will long continue. A strict 
eCJ.uity on this subject is the best equity. It discourages 
sloth: and chicanery, and management i compelling parties 

-
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to forego the unjust auvantnge of speculating on the future 

chancc~ of a profitable rise ill the valne of Cf'tatc8, contracted 

to be purchased; if they rise, then at. the fc\rtu nate momcnt, 

long after the time fixed for the pcrformance of the contract 
is gone by, to insist upon a specific performance j if they faB, 
thcn to leave the propcrty to the ,owner with a claim for 

, 

damages, or a suit in chancery on his hands. There is so 
, 

much good sense in the remarks o,f MI'. Justice Living::;ton 
, 

on this subject, in Hepburn v. Auld,i (5 CrailCb, R. :262,) that 
" 

we cannot forbear to quote them. The learned Judge on 

that occasion said" ," The remedy by a decree for the specific 

performance is a departme fwm the common law, and ought 

to be granted only in cases where the party who seeks jt has 
strictly entitled himself to it. I~ is said, that by the English 

au"thoritics, the lapsc of time may be disregarded in equity, 

in decreeing a specific execution of a contract for laud. But 
there is a vast difIerel1ce bct\YCCll contracts for land in that 

country and in t.his. There t.he lands have a \,11own, fixed, 

and stablc valne. I-lere the pricG is contillually Ouctuating 
and uncertain. A single day often makes a great diHerCllCe; 
and, in almo:;t cvery case, tilne is a material cil'cumsial\Ce." 

Having glanced, in a cursory manner, at ~\ome of the sub

jects of equit.y jnri::;diction, which \vill be found of but limited 

application in the United States, we may now turn to other 

. subjects in which it will forever operate with a constant and 

salutary influence. These are cases where relief becomes
necessary from accident or mistake of the parties j cases of 

complicated accounts, whether betwcen partners, 01' factors, 

or merchants, or assignees, 01' executor::; and adlllillistl'ators, 

or bailecs, or trustees; cases of fraud, assuming myriads of 

vivid or of darkcned hucs, and as prolific in their brood, as 

the motes floating ill sl.lIlbeam~; cases of trust and confi

dence, Hpreading through all the concerns of ;';ocicty, and 

sinking their roots deep and finn through all tlw fOUlldations 

of refined life and domestic relations; cases where bills of 

di::icoveryarc indispemmblc to promote public justice; and 
" 

" 

" " 
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lastly, cases where bills of injunction are th£', only solid secu
rity against irreparable mischiefs and losses. Some other 
cases might be mentioned; bnt those above named must COI1-

stitute the body of every equity jurisprudence adapted to our 
country. And in the times to come they will pl'Obably givc 
ample employment for till the learning, and acuteness, alld 
diligence of the ablest chancellors in States, where courts of 
equity are established. 

'fhe inquiry, then, whether courts of equity arc, on the 
whole, of any serious imporfunce to our country, is, in some 
measure, answered by a mere reference to the subjects of its 
jurisdiction. Arc these of any serious concel'll to societies 
organized as ours are? 1:-; it imp~"hU1t to administer sub
stantial justice, to suppress frauds, to relieve against inevita
ble casualties, to succor the injured, to interpose preventive 
checks again::lt malice and oppression, or mistaken claims of 
rights? 

But it may be asked why all these objects arc not, and may 
not be, as fully accompli~hed by courts of law? To a cer
tain extent, they undoubtedly arc accomplished by these 
courts; for it would bc strange if courts, created for the ad
ministration of justice, should wholly fail to answer the pur
poses of their in::;titution. The true inquiry, therefore, is not 
whether they are not of very great ut.ility, which will be ad
mitted by aU persons of reasonable intelligence and honesty, 
but whether they accomplish all that, in a rcfined and ele
vated system of jurisprudence, it is desirable to attain, Now 

, 

we venture to say that no person of competent skill in the 
science of hnv, or of comprehensive knowledge as a states
man, can fairly answer in the affirmative. There are many 
cases in which thtf parties are without remedy at law, or in 
which the remedy i::; wholly inadequate to the attainment of 
justice. Courts of law proceed by certain established forms, 
and administer certain IdnJs of remedies; theil' judgments 
are almost invariably general, for the plaint.iff or for the de- " 
fendant. If a case arise in which the remedy already exist-



• 

CHAXCERY JUmSl\ICTIOx. lG5 
, 

ing at law i~ inapplicable, 01' the established forms cannot be 
pursued, there is all cud of relief. Now it is vcry easy to 
sec that such cases l11ust frequently arise; for human actions, 
and contracts, and torts, assnme an infinite variety of shapes, 
and become fashioned by an infinite variety of cireurnstances. 
'rhe relief must, in many of these casc;.;,i-bc necessarily upon 
principles of equity of a mixed nature, and, to a certain de

gree, in favor of both of the parties. It may be wholly un

just to grant the plainWr ail ihat he asks, and as unjust to 
dismiss his snit without any relief. The parties in the de
fence, too, may have different rjght~, and different equities; 
and a judgment against them in the aggregate, or without 
adjusting these equit.ies, might lead to the nwst mbchie\'ol1s 

results., Now a court of la \V cannot shape its judgments ac
cording to interfering equities of this sort:. It cannot mould 

them, :';0 as to impose conditioils and exceptions on the rights 
of one party, and givc efiectual aid to the interests of the 
other. It can only pronounce, whether the plaintiff has, or 

. has not, a kgal cause of action, and sustain the suit, or dis
miss it, accordingly. Further, a court of law cannot grant 
specific relief. It can, with few exception~, award damages 
only. 'These are, in many ,cases, utterly worthless, as a com

pen;:;ation or a remedy. If in some cases, as in ejectments, 
real actions, and replevins, it acts in rem, jt touches only the 
gross and palpable interests of property; but it canllot, and 
does not pretend to reach the subtile rights growing out of 
incidental trusts, or equitable claims and liens. If wc are 
still pUl'sued by the inquiry, why courts of law may not do 
all these things? we answer, that thcy may; but it must be 
by :i change of their organization and charactcr; and by in
wsting them in form and in fact with all the forms of a 
court of equity. While they remain with' their present 
powers and distinctiyc character, they are prohibited by the 
cogent mandates of the law from such unhallowed usurpa
tion. In short, such an inquiry might be at once stopped by 
a qnc;5tion of another sort: " "Vhy may not courts of equity 

, 
, , 
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perform all ihc fl111ction:-; of a court of law? But the true 
allswer is, that. each is adapted to its OW11 objects, and can
not accoP1plish the objcct:-; of the other, without breaking in 
upon all the settled analogies of the common law, alld shak
ing its oldest and most ycncruble foundations. He who is 
bold ('Hough for such all undertaking, may applaud himself 

• 

as posscs:5ing the temerity of Phaeton, with the perfect cer-
taint.y of not escaping his fate. _ 

'Ve have yet a fcw words to say as to ~hc question of the 
general utility of courts of equity, \\'hicb we the more readily 
ofter at the p'\'esent moment, because, if a COl1Yentioll should 
be called to rc"ise the constitution of this State, it is lIot 

improbable that a proposition will be made to pl'OYide fur 
, 

the distinct and i ndepcndC'l1t. c:-;tublishmellt of such a court. 
At all evcnts, the subjeet will more and mOl'e engage the 
attention of the legislature, as well as of the profession of the 
law; and it is very de~irable,whatever may be the rcsnlt, 10 

act on such subjects with all the-light which e-xpel'icnt:c or 
gencrall'casoning may throw in om path. 

And we thiuk, ill the fir:3t place, that, if a ~ystcm of equity 
jurisprudence is to be introduced into lhi::i Commonwealth, its 
utility will princi pally depelld upon the nature of the system, 
which wc taJ;:e for our ruide. If, for instancc, we take the 
equity jurisprudenee of England, 01', which b the :'3ame thing, 
of New York, so far as it is applieable to our situation, and 
adhere to it wit.h a rigid and utldcviating firmncss, followillg 
closely its principlcs, and walking within ~ts acknowleuged 
limits, there can be no doubt that it would be a real blessiJlg. 
But it cannot be disguised, that there is too strong a tendency, 
l10t merely in the legislative bodies, but in some of thc courts 
of law, and st.ill more in some of the eourt.s of equity in the 
United Statcs, to give a popular cast to our jurisprudence; 
to make it a sort of arbitration-law; 01' to decide easc~ upon 
their own peculiar circumstances, without reference to any 

general principles. Now, this is pl'ceiselythc worst state of 
things, both for the profession and for the public; and yet, in 

• 



CIIANCERY JUHISDICTION. 167 

popular governments, the muss of the community nrc most 
nnaccountably wedded to it. The maxim of common sense, 
as welt as of pi'ofound invc::;tigatioli is, .J..llisera cst scrvitlls, 
11M jus cst ·vagu})/. allt 1'JlCcrt1fJJl. And yet, what c:m more 
tend to perpetuate this llncertainty, than to escape from ('xact 
and lcading principles, and to pillngc Into deci:;iolls upon all 
thc circumstances of caSt's? It js a very casy, but a very 
cb,lIgCl'OUS cour;.:c, and often occasions apostasy from the law. 
Mr. Ju:-:tice Rullcl' has, :-:omcwhcre, clllphat-ically said, that he 
had a dread of lmi'cl eases; they wcre the shipwrecks of the 
law. rl'he same observation applies quite as forcibly to the 
practice of mixillg 11p all sorts of eonsicl0.rations and ci1'cum
st~u1ces in judicial decisioll~. It confounds all clear distinc
tions of right and wrong, and bC'wilders and sometimes be
trays llS Into unfl'cqncntetl labyrinths, whrrc there is not a 
single thread of the law to guide us onwards, and a thousand 
speetr{'~ prevent us Ii'OI11 retracing our steps. In respect to 

• 

equity jnrisprndcnee, wh,>re so much is ncce:5sa~'jl'y left to dis-
cretion, (we mean to judicial, not t.o arbitrary discretion,) it 
is of infinite momcnt that it be administered upon detcrminate 
priJlcipll's'~ Lord Camden; on one occasion, Pl'otc;5ted in 
strong and indignant eloquence against the exercise of such 
discretion, which, he significantly ob;:;cl'Yed, was thc length of 
my Lord Chancellor's foot. vViLhont meaning to become 
his followers in this protest, we have 110 hesitatiolJ in dcclm ... ' 

illg our opinion, that the boundary cannot be too sedulously 
marked out, or too watchfully guarded. If a court of chan
cery be at li~erty to deal in all sort::; of inquiries, as to mere 
hanbbip, inCOllYenience, and conjectural imposition; jf it 
may indulge ill notional equities, upon its own views of what 
may be fail', and reasonable, and according to good morals 
between the parties; if it may remove the barriers and bars of 
the law, because there may not be much honor or honesty in 
a party's availing himself of their protection; if it may cover 
up deviations from settled rules, by encouraging lax prac
tices, amI aiming to cure all the blunder$ of unski1fuI or rash 

• 
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persons; we have as little hesitaiion in declaring, that we 
think Massachusetts is better without such a court. \Ve 
have now, at least, the flceurity of seUled rules to guide us to 
our claims of property. \Ve are accustomed to considerable 
exactlll';;i') and regularity in the transaction of our business . 

. "\iVo know what our remedies are, if we pursue the usu.al 
forms of completing eontractfo;; and, what is a still more 
powerful admonition, we know what they are not, if we 

\ 

lleglect to give certainty and accuracy to our contracts. If 
we mean to be secure, we now take the proper steps to give 
that :securit.y a tangible shape, ~mch as the law may grapple 
with and protect. vVo do not consider how little may be 
done, and just save us by its gmce; but how much ougbt to 
be dOllC, to make our sales and our purchases solid anel safe. 
There is now a wholesome thrift and accuracy about our 

concerns that disciplines us to close attelltion, and gives U:5 

an almost instantaneous pcrccpt.ion of what is proper. "Ye 
have, at all times, and almost instinctively, thc air, and char
acter, and pride, of real business men, who look at their title
deeds before they lock them up, and, what is of quite as 
much con~equel1ee, look at them diligently afterwards. 'Ve 
do not slnmber over our right.s, but are instant in season and 
out of season; and we do not awaken from the dreams of 
indolence for the first tim(', after the lapse of twenty and 
thirty years, and then consult a solicitor as to the best mode 
of framing a bill that shall reHevc us from all the ill efiects of 
delay, and forgetfulness, and hardship, and folly. Our law~, 
hitherto., have secured only the vigilant, and not the sound 
sleepers. Vigilanlilms, non d01"micntibus, leges sllbvclli'llnt. 
Now, it is most desirahle to perpetuate this course of t.hingg, 
to prevent litigation, and to encourage legal certainty. And 
all. this, a good court of equity, sustained by a learned, intre
pid, and discriminating chancellor, snch as Lord Eldon, or 
Mr. Chancellor Kent, would accomplish; but all this would 
be lost under different auspices, as may be seen in some parts 
of the ullion. \Yithout. adverting to the learned judges of 
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our State Bench, we could name a gcntlcman at the bar of 
Massachusetts, whose cautiou~, weU-instructed, modest, pow
erful mind, would adorn such all equity bench, and create an 
equity bar.! 

III the next place, we think, that the administration of 
equity should be by a distinct court, bav.ing no connection 
with, or dcpendence upon, any court of COlllmon law. There 
arc many reasons, which urge us to this conclusion. The 
systems of equity and law are totally distinct in their rela
tions and objects. The practice and proceedings have little 
or nothing in common. rrhe principles of decision are, in 
most cases, exceedingly different. A life, devoted to either 
study, will not more than suHicc to ma];:c an eminent judge; 
a life, devoted to either, will be filled up with constant 
employment. rl'here is some danger, where both systems 
are administered by the same court, that the equity of a case 
will sometimes transfcr itself to the law side of the court; or 
the law of a case narrow down the comprehensive liberality 
of equity. 'The mixture, whenever it takes place, is decid
edly bad in flavor and in quality. 'lYbi Doris amaT[[' S'1la'ln 

non -ilztennisceat uJldmn. Besides, we all know, that nothing 
is more distracting to the milld than a variety of pursuits. 
A steady devotion to one giyc::; great accuracy and acuteness, 
and keeps the whole current of thought fresh and transparent. 
"Vc do not say, that a judge may not be, with gr~at advan
tage, tmnsCerred from olle beneh to the other; for this has 
been often done with splelldid success. vVitness the cases 
of Lord Hardwicke, and Lord Kenyon, and Lord Eldon. 
'What we contend for is, that the same judge should not at 
the same time administer both SY:5h·lllS. In this, as in many 
of the arts, the subdivision of labor gives greater perfection to 
the whole machinery. A man may be a great common law 
judge, but may have no reli::;h for equity. 'rhc talents re
quired for both stations are not necessarily the same; and 

1 It ncc\l not now (1835) be conc('alcd, that this alIu:;ioIl is to the lIon. 
William I1rcscott, LL. D. 
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the cast of mind and course of ~tudy adapted to the one, may 
not insure suceess in the other. 

There is another reason of no inconsiderable weight, found
ed upon the natme of the duties to be performed ill equity. 
It is no fo!lllall POI-tiOIl of the bn::;incs~ of snch a court to grant 
injnnetiol1s upon judgment:; obtained at 1aw. This is a deJi
cate dut.y, and should be intmsted to an independent court: 
which has as yet rccciycd no impre:-o.sions of the cause, and to 
whom its previons merits are unknown. 

\-Ve might sngge:;t many other reasons, but \ve have not 
time for an ample discussion of f'uch a subject. '1'11ere is 
one objection, however, which we have heard repeatedly 

• 

urged against these suggestions, which reqnires some answer. 
It is stated, that the courts of the Unitcl1 Stale:; are examples 
of the union of the powers of courts of 1mv and equity, uncI 
that hitherto no inCOllYeniencc has been fdt'Ii'om this cir(:llm
stance. "\Vithout stopping to inquire into the accuracy of 
this statement, ,ve may be permitted to Ruggest, that there 
are some distinction . ., in reference to those courb, which 
deserve con:-;idcration. In the fir:;i; place, those courts exer
cise but a limited juri~diction in equity cases. This arises, 
not from any restriction of their power;:; upon the subject
matter, but from the qualified nature of their authorit.yoyer 
persons. They can, in general, take cognizanee of suits in 
equit.y, only where the United States, or aliens, or citizens of 
other states, are parties. Now it must be obvious, that the 
great mass of equity suits, in. every state, must consist of 
controversies between citizens and inhabitants of that state; 
and that local laws will greatly swell that mass. \-Vhere 
there are few cases, a court either of law or equity may 
transact the whole business, without any seriou:; inconve
nience. But it is far otherwise, where suits mix up with aU 
the concerns of society, and may have an indefinite multipli
cation. Besides, there is, or at least scems to be, under the 
constitution of the United States, an inherent difliculty in 
separat.ing the supreme jurisdiction at la,,, fro111 that ill 
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equity. And precisely the same dWieulty exists in the COIl

stitution of this state, and rno~t urgently requires to be; re

moved by an amendmcnt. \V c hope that this subjcct will 
llot escape tile attelltion of thc com'clltion, \\'hich may be 

called to amend the cOll~titutioll, whether it be ihonght best 

to creatc, or Hot to creak, a court of equity, at the present 

time. If ever snell a court be created, it. should be capable 

o[ havillg a distinct. aud iudcpcutlcut existence givcll to it. 
Bnt to return. Allotlier circulllstallce a::\ to the comts of the 

l'nltcd States is, that, in six uut of the seven circuits, state 

courts of equit.y have an exi~tellcc, either eOllllcded with the 

(:our18 of law, 01' with an indcpclIdcut. orgauizat.iol1. So that 

the leamed judges have the fullest opp~)I'Lullities of becoming 

familiarly acquainted with the practiee and principles of 

equity throngh their whole professional career; ami, thus, 

may readily tl'all~fer into tbe circuit courts the local practice 
of the states within their circuits. Such is not the case, in 

general, ill New ElIgland. These are cOIl:;iaeratio1l:'; which, 

in a cornbincd view, ought very Il1m.:h to abate tile strength 

of the objection raised [rom the example of the jutliciallegis-

1atiol1 of COllgress on this subjcet. 

In the next place, if a court of equity is to be established, 
and appeab are to be allowca from its decrces, those appeals 
ought Hot to be to any court of law, bnt to a distinct tribunal 

created for the purpose. From causes, which will readily 

suggest themselves to evcry juridical mind, ana to which we 

ha\'c, in some mcasure"already allnded, a court of Jaw, as 

such, cannot be prcsunwd to be thoroughly conversant w.ith 

the doctrines and practice of equity. And, if it be intrusted 

with a superintentlcl1ee over that subjl'et, it must happen, 

that tlccrccs will oftell be reversed without ::-ufficient reasons, 
and the COlll't of equit.y sillk from it:; nutural elevation to the 

level o[ thc illferior courts ill the state; und that the personal 

character uf the Chancellor will settle i he authority of deci

sions, and thus open the path to personal j nfil1CllCe and 

judicial jealousies; or 1IJat the decrees will be u1linued with-
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out much consideration, leaving to the court of appeals little 
more effcdive power than that of regifitering the decrees. 

, 

vVe are among those who believe, that the existence of rival 
coordinate eourtR ha~ the most s~llutary influence upon all 
judicial proceedingi'. TIH"Y act as checks and balances to 

, 

each other; and, if thril' jndgml'nts arc to be reviewed, it 
should be by a tribunal of a distinct organization, common, 
if you please, to both: but sufficient in independence and 
dignity to prevent any undue af,:cendcl1cy by either. England 
owes much of the }wrfcetion of her .iuri~prudence to this 
strih:ing feature in the structure of her gm·ernmcnt. She has, 
rival tribunals of law and equity, \vherc the pride and learn
ing of the profe8sion and the bench are stimulated to the 
noblest purpose::., the advancement of ju::;tice, and the redress 
of injuries, by that perpetual \\-atchfulncs:::, which keen intelli
gence and sillcere devotion to the law nevcr fail to stir up in 
ambitious minds. 

, 

vVhile on thiH .mbject, we arc diiipof'ed to recall the puhlic 
attention to a Report made to the legislature of Massachu
setts, and printed by its order, in the year 180R, recommeml· 
ing the establishment of an j nclependent court of equity. "\Ve 
dare say this document is totally forgotten, as most of om 
unsuccessful legislati ve proceeding;;; arc, by the public at 
large, and perhaps by most of the committee who reported it. 
It has been consigned, as most other statc papers are, to 
some dark and obRcure corner of some lumber lol't in the 
State House. there to a,vait the dissolution of their mortal • 

remains by the gradual operation of time, and moulds, and 
vermin, "umvcpt, unhonored, and unsung." vVould it l10t 

be for the reputation and dignity of our state government, if, 
instead of leaving our public legislati"e documents to perish, 
some pains and some money werc:/ employed to preserve 

,-
a nnmber of copie::; bound and lettereCl in the state archives, 
that posterity may know the progress of our legislation, and 
find some public indexes to those subjects; which interested 
the public mind, and gave a ncw direction to public inquiry? 
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vVe doubt whether there exists. ill i hc whole Commonwealth, , 

at this moment, a p.ingle regular series of the reports, bills, 
and other proceeuillg:-; of our legislature, which have been 
printed at the expcn::::e of the gorernl11ellt, even within the 
last twellty year:-;. Smcly, thb i:-; a most wanton jndiflereuce 
to our public coneern~; and it will be regretted, deeply 
regretted, "\VhCll jt. can no lOllger be \yithin the rcach of com
mon diligence to collect thell1. It should be made the special 
duty of our Secretary of State, to ha\'c bound, alld kept in 
hi:.; ollice, at least twenty copies of all c10curnents printed by 
order of the legislature; and to have a transcript ill bound 
volumes of all manuscript proceedings, reports, bilb, &c'5 

acted upon ill any shape by the legislature at c\'cry session, _ 
with a suitable indcx for refercnce. In this way the ll.9xf. ' 
generation woulJ not be in utter and irretrievable ignorance 
of our. domestic legislative history, full of instruction, as it 
must be, both as to what we ought to avoid, and what we 
ought to (;herish. 

But to return to the Heporl',l to which we have alluded, 
and which we accidentally foulJd in searching our papers for 
another purpose. It colltains a summary of the practice and 
principles of courts of equity, in :-01110 of the points most 
applicable to our jurisprudene.e. Sillce the period in which 
it was made the legi~laturc has by law cured sorne of the 
tIefeets cnumerated in the Heport; .but the :mbstullcc of it is 
jllst as true 110W, as it was at that. ti me. ".,. c transeribe from 
it the following paragraphs, which \\;e commend to the care-
ful perusal of om statesmen and jurists. .-

II Courts of eq ui ty, as COil traclisti nguished hom courts of 
lu\\·, havc jllfisdictioll in cases where the ~aitcr, from their 
mallller of proceeding, either can!lot decide at all upon the 
subject or cannot deeide conformably with the principles of 
SUu:;tantial justice. ,\Vhencver a complete, certain, alld ade
quate I"l!medy exists at law, courts of equity ha vc genera!~y 

1 This Rc'port was made by a eommitt(:e. of which the writer of this article 
was chairman. ' 

-
• ". 
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no jnrisdiction. 'J'heir peculiar province is to supply the 
defectB of law in ea~('s of .rl'u/lds, accidellts, mistukes, or 

'rRUST~. 11\ ease:; of frand, \Vhe\'(~ an in~tl'l1mel1t is frand
ulently snppl'c~:'icd or \\'jthhcld from the party claiming under 

it; where an uncon:3eicntion;.; advantage has brcn taken of 
the situation of a party; where a beneficial property is injn
riously misappropriated; equity illtedl'res and compels com
plete restitution. In eases of accident or mistake where a 

• 

contract has been made respecting rcal or pCl':,ollal e~tate, 

and by teason of ckaih Call11ct be completed; or where, by 
subsequent (','ents, a strict performance 1m::; become impos
sible; where, in consequencc of u defectivc instrument the 
intelltion of the parties i:-.; in danger of hcillg defeated; or 

where a want of :-pccific perfOrmal)CC cannot be compel1:o:uted 
in (h.mages; ('(Inity administers the proper and eHectnal 
relief. In cases of trnst~ where real or pCl":;onal estatc by 
deed, will, or otherwise, i::i eonfided to one person for the 
benefIt of another; where creditors are improperly preferred 

or excluded; where numeron~ or discordant interests arc ere

a.ted in the ::;ume'sllbject-matter; \\'here testamentary di~po:;i. 

tions for \vant of a proper trn:-;tec arc not fulfilled; anel where 
:fiduciary cstate;.; are by conniyance or obstillacy dir('('tcd to 

partial or unjust purpose::;; equity applic::; the prineiplc::; of 

conscience: and enforces the expre:ss or implied trusts accord· 

ing to good faith. 

"Sometimes by fraud or accident a party has an advan
tage in proceeding in a court of ordinary jurisdiction, \yhich 
mu:-!t necessarily makc that court an instrument of injll;:;tice, 
if the suit be sufIercd; and equity, to preH~nt snch a manifest 
wrong, will interpose and restrain the party from u:;illg hi3 
unfair ail\'untage. Sometimes one party holds completely 

at his mercy the rights of another, because there is no wjtl1C~S 

to the transaetion, or it lies in the privity of an adver:"e inter

est; equity in t'uch ca~es will compel a c1i:;covery of the facts 

and measure substantial justice to all. Sometimes the ad· 

ministration of justice is ob::structcd by certain im pcuimcllts 
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to a fair deci~ion of the case in a court of law; equity in 
such cases as auxiliary to the Jaw reIl1O\'CS the impediments. 
Sometimes prolwrty i::; ill danger of being losl; or illjured, 
pending a litigatioll; eC111ity there intel'po~e:; to pl'esel've it. 
Sometimc;,; oppre:-;:-;ivc anel yexatiou:; suit::. are walltonly pur
~ncd alJ(l repeated by litigious parties; fOl' the preservation 
of peace alld of jnstiee, cquity imposcs in such· cases an in-
jUllction of forbearance. ) 

"These are a few 0111 V of the JHlI1wrous cases ill which 
~ 

universal justice requires a more efledual remedy than the 
courb or common law can gi\'l~. III proportion as our com
merce and manufactures flolll'ish and our popUlation in
creases, subjects of this nature must cOllstantly accumulate; 
and, unless the Icgi~1ature interpose, dishonest and obstinate 
mell may evade the law and intrench themselves within its 
forms in security. One. or two strikillg ill:;tanccs applicable 
to our present situ~tion will illustrate thesc positions. In 

• 

this Commonwealth no adequate remeuy exists at law to 
unm vel long anu illtrica tc aeeOl! nls bet Icee n 'lIlCrClwllts ill gene

ral; and betwcen part/wI's the rellledy is still Ie:::s efficacious 
To adju:::t thc p:ll'tller:'!lip accollnts. A refractory or fraud
Ulellt partncr may seize the books, paper:" and elIed:; of the 
firm and canllot by allY process be cOl11pclkd to di:;close or 
produce them. In many illstances: therefore, Ileither dcbts 
Ciln he recovcred, 1101' accoullt:; bcadjllstcd by i hem unless 
both parties are ('(tually honc:3t and equally willing. Great 
evib ha\'c already ari.~ell from this canse; and still greater 
must ari:-:e nllle:3s (~qnity be brought ill aid of Ia\\-. III cases 
of pecuniar/! {Iud specific legacies, 110 complete remedy lies to 
cornpd a marshallillg of the assets, or an appropriation of 
them a.~eording to 1 he intention of I he testator; alld where 
the int('it~~ts ·of thc parties arc complicated, great injustice 
must orteri"\cn~ue. In cases of trasts, createu by Ia~t wills 
and i('::;tam~ht;3, which arc already 1111mer0l1:', no remedy 

.\ 

what:::oc\'cr cxbts to COlnj)el the per:,;on 011 \vhom the fidn-
ciary c~tatc _dcvplvt's to carry them into operation. He may 

• •• 
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take thc devised property, and, if his conscience will permit, 
may defy all the ingenuity aud all the terror of the law. 
1l'lortgagcs atTor J a great variety of question::; of conflictillg 
rights, which, when complicated, arc beyond the redress of 
thc ordinary courts; nay, marc, may often be the instruments 
of iniquity under their judgments. A discovery 011 oath 
seems the only etlectual means of breaking do\vll the bar
riers with which the eunl1ing and the fraudulent protect their 
injusticc. 'rhc process by which the goolb, eflects, and ere· 
dits of debtors arc attached in thc hands of their trustees, is 
oftcn inefii.cicnt, and sometimes made the cove of erafty chi· 
canery. Perhaps, too, in assignments of denver and partition 
of estates, where the titles of thc parties arc questionable and 
intricate, or the tenants in possessio!l arc seized of particular 
estates only; it wilt be found that courts of equity can mImi
ni::;ter the only safe and permancnt relief. 

" The Committee arc not a\vare of any solid objection to 
the establishment of a court of equity in this Commonwealth. 
The right of trial by jury is pre::;crvcd inviolate; and the deci
sions ()f the court must be governed as much by settled prin
ciples as courts of law. Precedents govern in each, and 
establish rules of proceeding. 1'he relief granted is pl'eeisely 
what a eourt of law would grant if it could; /01' equity follows 
the laze. The leadillg characteristics of a court of equity are 
the power to eviscerate the real truth by a discovery of fact:$ 
upon the oath of the party charged; the power to call all 
partics c:oncerned in interest, however remote, before it; alld 

the power to adapt the form of its judgment::; to the various 
right::; of the parties as justice and conscience may require." 

vVe have yet many things more to say on thi::; subject, but 
time fails us, and ,ve have wearied oursel ves, and we fear 
that our readers also are wearied with the length of this ois
cU88ion. Perhaps at some future time ,ve may rc::;ume it. 
At present we arc wilting to pass the short remainder of our 
journey in such good company as Mr. Chal"lcellor Kent and 
his excellent H.eportcr. 
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Mr. Johnson, if we do not mistake, began the business of 
reporting in February, 1806. Since that period he has pub
lh;hed, in an uninterrupted serieR, all the decisions of the 
Supreme Court of New Y mk, down to the present time, in 
sixteen volu111es. He has al:3o published three yoltunes of 
reports of the casc::; in the period immedintely preceding 
Mr. Caines'::; Reports in t he same court. Un wearied in his 
laborR, he has now added to our obliga.tions '~o him, by pre
senting ns the three YOllll1lCS of chancery cases, whose title 
is prefixed io tlli::; article. l He ha~ been so long before the 

• 

public ill thi~ most respectable and useful character, that 
perhaps it may be thought almo:5t superfluous to say a word 
upon the merits of his Heports. \Ve will venture, however, 
to give them a passing notice, at the hazard of repeating 
what almost eycry body knows, and none \'('ould incline to 
disbelieve. He is a gcntleman, as we have the pleasure to 
know, of great litcrmy accomplishments, well-instruct.ed in 
the law, and of most comprehensive research. He loves, too, 
-and it is no inconsidcrable praise in what are called th~~e . __ 
degenerate day:::, he loves the law with all his heart, and 
has a sincere and unaffected enthusiasm for its advanccment. 
His Reports arc distinguished by the most scrupulous accu
racy, good SC11se, and good taste. lIe gives the arguments 
of counsel with force, precisioll, and fll1clIcy; transfusing the 
spirit, rather than the letter, of their remarks into his pages. 
One is never puzzled by unintelligible sentence:::, impertinent 
sallies, or disproportionate reasoning in his volumes. There is 
an exactness and ::;ymmetl'y about them that satisfies the judg
ment. His notes, too, are all good; so good, that we wish 
we had a great many more of them. He leaves little causes 
to take care of them:'5elvcR, and assigns them a brief space. 
But when he comes to great arguments, where research and 
talent are brought ont with vast power and authority, he 
pours their whole strength before the reader, giving him all 

~ The Reports of :Mr. John~on are now (183,)) completeu, ana embrace 
tblrty \'OIUllll>~. illt'hl(jil1tr those 1;tatcd in the text. 
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the materials of an in'dependent judgment. He can, if he 
pleases, rcpcat such ca~(~s for himself, by the aid of the 
reporter. As to the opinions of thc court, we havc not any 
neccs~ity to say much. It is) and always has been, a vcry 
able court, whose decision:; allY man might be proud to 

l'cport; and the highly commendable diligence of the judges, 
in committing all their important opinions to writing, while 
it gives the imprc::;s of authority, at the same time securcs 
the court from the inaccuracics and mistakes of oral opinions, 
It gtvcs dignity to the Bench, and certainty to the law, " 
"\Vho, but must read wit.h delight und intltl'llction the opi
nions of such mell as l\Ir, Chief Justice Spollcer, to say nothing 
of his leal'llcd coadjutors and predecessors? For omselvcs, 
we have no hesitation in avowing the opinion, that the New 
York Reports, for the last twenty years, will bear comparison 
with those of an equal period in the best age of the English 
law, begin the selection where you may; and this, whcthci' 
we examine the well-collsit1el'ed and ingenious argumcnts of 
the bar, or the deep reasoning and learning of t.he bench, 01' 

the accuracy and ability of the reporter. And as to the 
chanccry decisions of ,Mr, Chancellor Kellt, they are as full o[ 
learning, and painstuking research, and vivid discrimination, 
as those of any man that e\'cr sat Oil the ~l<~nglish wooback, 

Enough has becn ::oaid, and more than enough, to attract 
the attention of our profes:,;ionulreaciers to the volumes, refer
red to at the beginning of ihis article. If we had 1'00111, we 
might be tempted to extract. a case or two for pel'u:,;ul, on 

account either of its general interest, 01' the acute and IcarneJ 
disCll:-5sioll it contains. There may be some few cases in 
which jurists might venture to hesitate, as to the extcnt of 
the Chancellor's decision; at least 'where there might be a 
measuring cast in mooting thc law. But t.hese cases '(if any 

such exist.) are so few and ~o unimportant, that they arc lost 
in the bulk of the volumes; and critici:ml is neve}' employed 
to so little advalltage as in attempting to revise the sentences 
pronounced by courts of ju:;tice, The ollly fit ::llld ctlicient 
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tribunal, except in ycry gross cases, seems to bc that provided 
by the law itself, an appeal to a hjgher tribunal to review 
the scntcllcc, or to t.he same court to reconsider, to another 
t.ime, its own j ndgments. "Vo canllot quit these Yolumes, 
however, without expressillg onr gratitude to Mr. JolJllsoll for 
presentillg them to the public. No l[lwyer can crer express 
a better wish rOt, his country's jmisprndenee, than that it may 
possess such a Chancellor and such a Reportcr. 

, 

• • 

• 
• 

• 

• 
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SI>EECII ON THE APrORTIO:NJ[ENT OF SEXATOllS. , 

DELIVElmD I~ 'rUE CO~YENTIO~ OF 1IIASSACIIUSETTS, ASSE:lIllI,ED TO 

AlIll~ND TIlE CONS'l'lTUTIO.l\, l.l\ .l\ 0 YE:llllEI~, l::;~Ll.1 

Wg arc at length arrived at the di~cus:;ion of those ques
tions, which it was easy to foresee would be attended with 
the most serious interest and difficulty , questions, which, 
indeed, were the principal causes 'Jf ass~mbling tbis conven
tion. Nor do I regret it. The great powers of eloquence 
and argumentation, which have already been displayed in 
the debate, I trust will do good here, and ultimately reach 
the homes of our constituents. I cannot. hope, after the very 
ample discnssion, which the subject has undergone, to add 
much to the argnments, and shall content myself with such 
illustrations of my own views, as have not been completely 
pres~nted by other:;. 

If it were necessary for my purpose, I might say with the 
gentleman from W Ol'cestcr, that I come here pledged to no 
man or set of men, or to any settled course of measures. I 
come merely as the delegate of one town, to cooperate with 
other gentlemen, the delegates of other towns, in such mea
sures, as the public good may require; anel in their wisdom 
and discretion I place entire confidence. I might add, also, 
what my eloquent Gollcngue has already remarked, that, upon 
this particular topic, and upon the grounds which we take, 
we are not in a situation even to be suspected of interested 

1 This is a mere sketch, taken principally 1)\" the reporter, and was not 
written out at large by the speaker. • 

• 
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motives. The county of Essex is safe at present, and would 
hase a fail' and equal representation in the senate, whether 
the prinCiple of population or that of valuation were adopted 
as a lmi;is. If population werc assumed as a ba~is, and no 
restriction were interposed, it is highly probable, that the 
county of Essex might hereafter be a loser; but upon the 
prillciple of valuation it could never be a gainer, sillce it 
would now ha.ve the whole uumber, to which it could ever 
be entitled. But I throwaway all narrow considerations of 
this kiud, and consider myself as a delegate of the Common-

" 

wealth, bound to consult for the intere5ts of the whole, and 
to form such a constitution as shall bes) promote the interests 
of our children and of all posterity. 

It is necessary for us, foi' a moment, to look at what is the 
true state of the question no\v before us. The proposition 
of my friend from Roxbury is, to make popUlation tll€;- basis 
for apportioning the senate; and this proposition is to be 
folIo\ved uI)," as the gentleman with the ca"ndor and frankness 
which have always marked his character has intimated, by 
another to apportioli the house of representatives in the 
same manner. The plan is certainly entitled to the pl;aise 
ofconsi5tcncy and uniformity. It docs not assume in one 
house a principle which it deserts in another. Those who 
contend on the other hand for the basis of' valuation, propose 
nothing new; but they ~tanJ upon the letter and spirit of 
the present constitution. 

Here, then, there is no attempt to introduce a new princi
ple in favor of wealth into the constitution. There is no 
attempt to discriminate between the poor and the rich. 

"There is no attcmpt to raise the pecuniary qualifications of 
the electors, or the elected; to give to the rieh man two 
votes, and to the poor man but one. The qualifications are 
to rcmrrin as before; and the rich and the poor, and the high 
and the low, arc to meet at the polls upon thc same level of 
equality, And yet, much has been introdnr.cd into the 
debate about the rights of the rich and the poor, and the 

16 

" 
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oppression of t.he one by the elevation o( the ot.her. This 
distinction between the rich and poor, I must be permitted 
to say, is an odious distinction, and not founded in the merits 
of the case before us. I agree, that the poor man is not to 
be deprived of his rights, any more than the rich man; nor 
have I as yet heard of any proposition to that effect; and 
if it should corne, I should feel myself bound to resist it. 

~ 

The poor man ought to be protected in his rights, not merely 
of life and liberty, but of his scanty and hard earnings. I 
do not dcny, that thc poor man may possess as much patri
otism as the rich; but it is unjust to suppose that he neces
sarily possesses more. l'Jatriotism and poverty uo not neces
sarily march hand in hand; nor is wealth that monster, . 
which some imaginat.ions have depicted, with a heart of 
adamant and a sceptre of iron, surrounded with scorpions, 
stinging everyone within its reach, and planting its feet of 
oppression upon the needy and the dependent. Sueh a 
representation is not just with reference to our country. 
There is no class of very rich men in this happy land, who:;e 
wealth is fenced in by hereditary titles, by entails, and by 
perm:ment elevation to t.hf; highest offices. Here, there is a 
gradation of property from the highest to the lowest, and all 
feel an equal interest in its preservation. If, upon the prin
ciple of valuation, t.he rich man, in a district 'which pays a 
high tax, votes for a larger number of senators, the poor man 
in the same district enjoys the same distinction. 'rhere is 
not, then, a conflict, but a harmony of interests between 
them. Nor under the present constitution has any discon
tent or grievance been seriously felt from this source. 

When I look round, and consider the blessings which pro
perty bestows, I cannot persuade myself, that gentlemen are 
serious in their views t.hat it uoes not deserve our utmost 
protection. I do not here speak of yom opulent and munifi
cent citizens, whose wealth has spread itself into a thousand 

q channels of charity and public benevolence. I speak not of 
those who rear temples to the service of the Most High 
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God. I speak not of those who build your hospitals, where 
want, and misery, and sickness, the lame, the halt, and the 
blind, the amicted in body and in spirit, may find a refuge 
from their cvils, and the voice of solace and consolation, and 
food, and medicillC,· and kindncss. I speak not of t.hose 
who build asylums for the insane; Cor the ruins of noble 
minds; for the broken-hearted and the melancholy j for those 
whom Providence has afflicted with the greatest of calami~ 
tics, t.he loss of reason, and too often the loss of happiness; 
within \vhose walls the screams of t.he maniac may die away 
in peace, and the sighs of the wretched be soothed into tran
quillit.y. I speak not of these; not because they are not 
worthy of all praise; but because I would dwell rather on 

those general blessings, which propert.y diffuses through the 
whole mass of the community. Who is there, that has 
not a friend or a reJative in distress, looking up to him for 
assi::;tancc? Who is there, that is not called upon to admi~ 
nister to the sick and the sufIcring; to those who arc in the 

• 

depth of povert.y and distress; to those of his own house-
hold, or the stranger beside the gate? The circle of kindness 
commences with the humblest, and extends wider and wider, 
a:i we rise to the highest in society; each person ad minister~ 
iug ill his own way to the wants of those around him. It is 
thus; that property becomes the source of comforts of every 
kind, and dispenses its blessings ill every form. In this way 
it conduces to the public good by promoting pri\Tate happi
ness; and every mall, from the humblest, possessing pro

petty, to the highcst in the state, contributes his proportion 
to the general mass of comfort. The man without any pro~ 
perty may desire to do the same; but he is necessarily shut 
out f\"Om this most interesting charity. It is in this view, 
that I consider propert.y as the souree of all the comforts and 
advantages we enjoy; and every man, from him who pos
sesses but a single dollar, up to him who possesses the great
cst fortulle, .1s equally iuterested in its security and its pre
serva ti 0 n. 

, -

• 
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Government, indeed, stands on a combination of interests 
and circumstances. It mnst always be a question of the 
highest moment, how the property-holding part of the com
munity may be sustained against the inroads of poverty and 
vice. Poverty leads to temptation, and temptation often 
leads to vice, and vice to military despotism. The rights of 
man are never heard in a despot's palace. The very rich 
man, whose estate consists in personal property, may escape 
from such evils, by flying for refuge to some foreign land. 
But the hardy yeoman, the owner of a few acre:; of the soil, 
and supported by it, cannot leave his home without becom
ing a wanderer on the face of the earth. In the prl)servation 
of property and virtue, he has, therefore, the deepest and 
most permanent interest. 

Gentlemen have argued, as if personal rights only wel'e 
the proper objects of government.. But what, I would ask, 
is life worth, if a man cannot cat in security the broad earned 
by his own industry? if he is not permitted to transmit to 
his children the little inheritance which his affection has 

. destined for their use? VVhat enables us to diffnse cdnca-
. tion among all the classes of society, but property? Are 

not our public schools, the distinguishing blessing of our 
land, su~taincd by its patronage? 

I will say no more about the rich and the poor. There is 
no parallel to be run between them founded on permanent 
constitutional distinctions. 'rhe rich help the poor, and the 
poor in turn administer to the rich. In our country, the 
highest man is not above the people; thehllmbie:.-t ]s not 
below t.he people. If the rich may be said to have additional 
protection, they have not additional power. Nor does wealth 
here form a permanent distinctiofl of families. Tho:3c, who 
are wealthy to-day, pass to the tomb, and their children 
divide their estates. Property is thus divided quite as fast as 
it accumulates. No family can, without its own exertions, 
stand erect for a long time under our statute of descents and 
distributions, the only true and legitimate agrarian law. It 
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silently and quietly dissolves t.he mass heaped. up by the toil 
and diligence of a long life of cnterprise and industry. Pro
perty is continually changing like the waves of the sea. 
Onc wave rises, and is SOOI1 swallowed up in the vast abyss 
and seen no more. Another rises, and having reached its 
destined limits, falls gently away, and is succeeded by yet 
another, which in its turn, breaks and dies away silently 
on the shore. The richest man among ns may be brought 
down to the humblest level; and the child, with scarcely 
clothes to co\'e1' his nalcdness, may rise to the highest offiee 
1n our government. And the poor man, while he rocks his 
infallt 011 his knees, may just.ly indulge the consolation, that, 
if he possess talents and virtue, there is no office beyond 
the reach of his honorable ambition. It is a 0 mistaken the
ory, that government is founded for one object only. It is 
organized for the protection of life, liberty, and property, and 

o 

all the comforts of society; to enable us to indulge in our 
domestic affections, and quietly to enjoy our homes and our 
firesides. 

It has hecn said that the senate, under the present consti
tution, is founded on the basis of property. This I take to 
be incorrect. It is fouuded on the basis of taxation. It 
givcs no particular privileges to thc rich; all have equall'ights 
sccured by it. 'The gentleman from vVorcestcr, to show the 
injustice and inequality of the present system, ha:; alarmed 
llS with a reference to the town of Hull. Suppose, said he, 
five of the richest men in Boston should remove to Hull, that 
removal would enable Hull to have six senators. Is this the 
case? Is Hull a county? Docs it constitute a senatorial 
district? No; the property, thus carried from Suffolk, would 
be transferred to the county of Plymouth, and would increase 
the representation of that county proportionately in the Se
nate l11H.ler a new valuation. If, instead of going to Hull, the 
samc persons should remove to Salem, their property would 
not produce the slightest effect; for Essex, without it, pos-

o 

SCsses a right to as many seuators as the constitution allo\ys 
16 ~ 
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to any district. The case supposed by the gentleman i::; so 
extreme, that it could scarcely be supposed to exist; and, if 
it did, no such consequences could. arise as have been stated. 

It has been also suggested, that great property, of itself, 
gives great influence; and that it is unnecessary that the 
constitution shollid secure to it more. I have already stated 
what I copeeivc to be the true answer; that a representation 
in the senate, founded on a valuation of propcrty, is not a 

• 

representation of property in the abstract. It gives no greater 
power in any district to the l'ieh than to the poor. The poor 
yo tel'S in Suffolk may, if they please, eleet six senators into 
the senate; and so, throughout the Commonwealth, the 
senators of every other district may, in like manner, be chosen 
by the same class of voters. The basis' of valuation was 
undoubtedly adopted by the framers of our constitution, with 
refcrence to a just system of checks and balal~ees, and the 
prin,eiplcs of rational liberty. Representation and taxation 
should go hand in hand, was the doctrine of those days; a 
doctrine for which our fathers fought and bled in t.he battles 
of the Revolution. Upon the basis of valuation, property is 
not directly represented; but property in the aggregate, com
bined with personal rights. vVhere the greatest burden of 
taxation falls there the largest representation is apportioned. 
But still the choice depends upon the will of the majority of 
voters, and not upon that of the wealthier class within the 
district. There i::: a peculiar beauty in our system of tax
ation, and equalizing the public burdens. Our governor, 
counsellors, senators; judges, and other public oilieers are 
paid out of the public treasury j our representatives by their 

• 

respective towns. 1'he former are oIIicers for the bcne1it of 
the whole Commonwealth. But the right of sending repre
sentatives js a privilege granted to corporations; and, as the 
more immediate agents of such corporations, they are paid 
by them. The travel, however, of the representatives is paid 
out of the public treasury; with the view, that no unjust ad-

• 

vantage should arise to any part of the Commonwealth from 
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its greater proximity to the capital. Thus, the principle of 
cqualizing burdens is exemplified. But cyell if it were true, 
that the representation hI the scnate is founded on property, 
I wonld respectfully ask, gentlemen, if its natural influence 
would be weakened or de~troyeJ by nssnmi ng the basis of 
population? I preSUlI1C not. It would still be ldt to exert 
that influence over friends and dcpendents, In the same 
manller, that it now docs. So that. the change \\"onld not 
in the slightest degt'ec aid the aSf:crted object; I mean the 
suppression of the supposed predominating authority of 
wealth. 

Gentlemen have argued, as though it was llni\"crsally con
ceded, as a political axiom, that population is, ill all cases 
and under all circumstances, the safest and best basis of re
presentation. I beg leave to doubt the proposition. Cases 
may be easily supposed, in which, from the peculiar state of 
society, such a basis would be universally deemed unsafe 

-
and illjurious. Take a State where the population is such 

• 

as that of Manchester, in England, (and some States in our 

Union have not so large a population,) where there are five 

or tcn thousand wcalthy pcrsol1~, and ninety or one hundred 

thousand artisans, reduced to a state of vice, and poverty, and 

wretchedncss, whieh lc<wc thcrn cxposed to the mo~t dan
gcrow; political excitement. I speak of them, not as I kIlOW, 

bnt as the lallguage of Briti;:;h statesmen and parliamclltary 
proceedings exhibit t.hem. "'-'Vilo would fonnel a represcnt-. 
utiol1 011 i::luch a populatiol\, unle;;;s he intelHJecl, i hat all pro
perty :-;hould be a booty to be eli vidt'd amollg plunderers? A 
dil1ercllt state of tbings cxists in our happy C0ll11l10llwealth ; 
und no sueh daugcrs 'will here arise from assumillg popula
tion as the bai::li~ of representation. But still the doctrine, in 
the latitude now contended [or, i:-; not well founded. \Vhat 
should be the basis on which represelltation should be founded, 
is not an abstract theoretical que::;tion; but it depends upon 
the habits, manners, character, and institutions of t.he people 
who arc to be represented. It is a question of political 

• 
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policy, which every nation must decide for itself, with refer
ence to its own wants and circumstances. 

The gcntleman from vV Ql'cester has asserted, that intelli
gence i:::; the foundation of gov('rnmellt. Are not virtue and 
moralit.y equally so? Intelligence without virtue is the ene
my most to be dreaded by every governmcnt. It might make 
mcn despots, or bandit~, or murderers, if their interests pointed 
in such directions. vVhile, therefore, it may be admitted 
that intelligence is necessary for a free people, it is not less 
true, that ~oulld morals and religion aLe al:::;o necessary. 
Where there is not private virtue, there cannot be public 
security ,and happiness. 

The proposition of the gentleman from Roxbury is, to 
assume population for the basis of both houses. That of the 
gentleman from vV Ql'cester is to assume population for the 
senate, and corporate representation for the house. The 
latter gentleman wlshes his last proposition to be considered 
distinctly from the first.. It might suit the purposes of the 
gentleman's ~rgument so to separate them. But in the na
ture of things, with reference to the doctrine of chcel(s and 
balances, avowed and supported by the gentleman himself, 
they arc inseparable. I fcd myself constrained so to con
sider them, as parts of a system, the value of which must be 
ascertained by examining the effects of the whole combina
tion. I am not opposed in principle to populatioll as a basis 
of representation. Tlv~re is mnch to recommend it. It has 
simplicity, and uniformity, and exemption from fraud in its 
application; circumstances of vast importance in every prac
tical system of government. In the Select Committee, I was 
in favor of a plan of representation in the House founded on 
population, as the most just and equal in its operation. I 
still retain that opinion. There were serious objections 
against this system, and it was believed by others, that the 
towns could not be brought to consent to yield up the corpo
rate pri.vileges of representation, which had been enjoyed so 
ong, and was so intimately connected with their pride and 

, 
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their illtC'l'csts. I fdt con:;traincd, i hcrp[o1'l', with great l'elnct
ance to yield up a favorite pInn. I hacllin~d long enough to 
Imow that, in any qnc:-;tioll of gOYC1'Illlwnt, something is to 
be yielded 11p 011 all !-'idcf:. COllciliation and compromise lie 
at the origill of evcry free goYcl'I1mcntj and the que::;tioll 
never was, alld nc\'or can 1)(', 'Y"hat 1::; absolntely o(':;t? out, 
\Yhat i:-3 relatively \\'i:::(:', just, alld expediellt? I have not 
]]('::;itated, therefore, to snpport the plan of the Sdect Com
mittce, as one that, on the whole, was the best, that, under 
cxi!';ting circnmstanees, could be obtained. 

To the plan of the gelltleman from Roxbury two objec
tiolls exi;:;L The fixst is, that it <lestmy=, the :-ys1em of checks 
and balances in the goYcrnmellt; a system which has been 
approved by the wi:::dol11 of ages. The value of this system 
has been forcibly illustrated by the gentleman from Boston, 
in the extract, which he read from the remarks of 1\11'. Jem~l'
son on the constitution of Virginia. I will not, therefore, 
dwell on this objection. The next objection is, that it de
stroys all county lines and distillctions; and breaks up all 
habits and associations connected with them. They might 
thus be broken up; but it would be by tearing asunder some 
of the strongest bonds of society. The people of each county 

• 

are drawn together by their necessary attendance upon the 
county courts, and by their county interests and associations. 
There is a common feeling diffused among the mass of the 
population, which extends to, but never passes, the boun<lary 
of each county j and thus these communitic:5 becvme minor 
States. Thesc arc valuable associations; and I am not pre
pared to say, that· they ought to be given up altoget.her. 
The sy,;tem of t.he gentleman from Roxbury, however, not 
only obliterates them; but, at the same time, is supposed to 
affect the interests and corporate representation of tbe towns; 
a representation whieb, with all its inconveniences, possesses 
intrin;;ic value. It appears to me, that the system of the Se
lect Committee, combining valuation of property, as the 
basis of the senate, with corporate rcpresentaUon of the 

• 
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towns, as the ba::;is of the honse, has, both as a -:'''ystem of 
checks and balD ncc:" and convenient and practical di::;tribu
tion of powers, ;';·Jl11C advantages O\'cr that now under dis-

• 
CU8S10n. 

It has been said that the system of valuaiion is novel, and 
cannot be traced beyond the em of the formation of our 
present constitution. It may be so; thongh the venerable 

• 

gentleman from Qnincy has endcanwed to show that it. is in 

principle as old as the republics of Greece and Rome. But 
be it novel; it is no objcction to it. Our whole system of 
government is novel. It is a great experiment in the science 
of politics. The very principle of representation, and the 

theory of a divisioll of poweri3 are of modern origin, as are 
many of om dearest, amI most valuable instit.utions. 

It is asked) too, why, if the principle of valuation be a just 
one, there is a restriction, that no district shall send more than 
six senators. A sufficient reason has been already given; . 
that it was a compromise to silence any jealousy of an un; 
due exercise of power by any particular district. abounding in 
wealth. 1\'ly answer is, that it is also fur the purpose of 
equalizing the fractions of the smaller districts with the great 
districts. The same principle of equalization was provided 
for in forming the house of representatives, and is now 
morc completely observed in the system of the Select Com-
mittee. . 

After all, what will be the effect of changing the basis of 
the senate from valuation to that of population? It will 
take three senators from Suffolk, give two more senators to . 
the old county of Hampshire, leave Berl{shire and Plymouth 
to struggle for one more, and l~orrolk and Bristol to 'contend 
for another, the disposition of which may be doubtful. All 
the rest of the Commonwealth will remain precisely in the 
same situation as at present, \vhether we adopt the one basis 
or the other. Yet even this change will not produce any 

serious practical result, if we look forward twenty years. 
Suffolk has increased, within the last ten years, ten thousand 

• 
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in the number of its inhabitant~, that is to say, onc quarter 
part of it::; population; a much greater ratio of ilJcrea:;e than 
the rest o~· the State. Poptllat iOll will probably, from the 
likc canses, cOlltilll1e to .increasc Oil the seaboard, or at least 
in the capital, from .it:; gl'!.~nt attracliOll~, in a ratio quite as 
great beyond thnt of the illterior. So that in a f3hort time, 
the difference of the two ~ystcl11s will be greatly dimini~hed ; 
and pcrhap~ Ilnally, i he inlalld connties will gain 1110re by the 
rc~triction of the districts to six SelHl.tors, than they willllow 

gain by the basis of population. III fifty years, SuITolk, 
npon this basis, may cntitle itself not to six only, but to 
eight senators. 

Now I would beg gentlemen to consider, if, in tlli;.; view 
of the subject, a change in the basis of the senate can be 
useful? The constitution has gone through a trial of forty 

.-
years in times of great diITiculty and danger. It has passed 
through the embarrassments of the revolutionary war; through 
the troubles and discontents of 1787 and 1788; through col
li:;ions of parties unexampled in our history for violence and 
zeal; through a second \var, marked with no ordinary scenes 
of division and danger; and it has come out of these trials, 
pure, and bright, and spotless. No practical inconvenience 
has been felt, or attempted to be pointed out by_any gentle
man, in the present system, durillg this long period. Is it, 
then, wise, or just, or politic to exchange the results of our 
own experience for any theory, ho\vever plausible, that Rtands 
opposed to that experience? for a thcory, that possibly may 
do as well? . 

A few words as to the proposition of the gentleman from 
Worcester for representation in the house. It seems to me, 
I hope the gentleman will pardon the expressiolJ, inconsist
ent, not only \vith his own doctrinc, as to the basis of popu
lation; but inconsistent with the reasoning by which he has 
endeavored to sustain that doctrine. The gfntleman con
siders population as the only just basis of representation in 
the senate. vVhy: then, I ask, is it not as just as the basis 

• 
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for the house? Here, the gentleman deserts his favorite 
principle; and insi:;ts 011 repreHcntution of towns, as corpora~ 
tiOI1:-\. He alleges, illat in 1hi::; way the sy::;tem of checks and 

bulalH':cs (which the g(,lltlcrnall upproves) j::; supported. -nut 
it. seem:-; to me, that it has not allY merit as a check; for the 

aggregate population of the county will express generally 
the same voice a:5 the aggregate rq)}'cscntalivcs of the towns. 
The gentleman has said, that the pOOl' man in Berkshire 
vote::! only for hn> ::;enator..:, while the poor man in SldTolk 
vot.es for six. Is thcre not the same objection again:;t, the 

system of representation now exi:'Oting as to the house; and 

against that proposed by the gelltleman himself? A yotcr 
in Chel~ea now votes for but one representative, while his 

. - - -

neighbor, a yoter ill Charlestown, votes for six. " Upon the 
gentleman's own pIan there \vould be a like inequality. He 

presses us al~o, in reference to his plan of repre~entation in 
the housc, with the argument, that it is not unequal, because 
we arc repre:5cnted, if we have a single representative'; and, 
he says, he distinguishes between the right to send one, and 

, 

to send many repre;';entatives. The former is vit.al to a free 
government, the latter not. One representative in the Bri
tish Parliament would probably havc prcyented the American 
Revolntion. Be it so. But if the doctrine be sound, docs it 
not plainly apply as well to the senatc as to the house? 
If it be not unequal or unjust ill the House, how can it be so 
in the Senate? Is not Berkshire with its two senatori'!, or 
Barnstable with its one :;cnutor, 01' vVarrestcr with its four 
senators, upon this principle just as fully represented in the 
senate, as Sufiolk with jts six senators? The argument 

of the gentleman may therefore be thrown back upon him
self. 

, , 

'rhe gentleman from vVorcester has illustrated his views, 
by a reference to the sh'ncture of the two ho{i-8C~~ undS! the 
constit.ution of the Unit.ed States; and he concf;iYc::I tile Se
nate of the United States as analogous to his system of
representation in our hou~e, a presentation of corporations. 

\ 
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~)t cerf.aillly bears 110 allalogy to his basis of repre~clltatioll 
for the ::;enate. I take it, that the Senate of the Uuited 
States is a representation of sovereignties, coordinate and 

• 

coeqnal, D1Hl ill 110 respect like our system, either of the 
house or senate; for neither towns .nor districts 1m \'c an 
equal rcprc::;entation here, for the reason that they arc not 
independcnt sovcreignties. But when \ve come to the House 
of Representatives of the United States, which is foundcd 
011 the basis of population, we tllld, that it is accomimllied 
with another principle, that representation and direct taxa
tion shall be apportioned according to population. Not that 
population alone shall be the basis; but that they who enjoy 
thc right shall also bear the burden. I have no objection to 

..... adopting this principle here. Let vVorcestcr scnd hcr six 
senators, and Berkshire three; and let them consent, also, to 
bear a proportionable share of the public taxcs; and then, 
and then ollly, will there be a well~founded analogy to the 
constitution of the United States. I thank the gentleman 
for his illustration; an argument more pertinent to my pur
posc could not have been found. 

I beg, however, for a moment to ask the attention of the 
committee to the gross inequalities of the plan of the gelltle~ 
mUll from "\Vorcester, respecting the house of reprcsent~ 

ativcs. There arc two hundred and ninety-eight towns in the 
state, each of which is to send one rcpl'escntati ye. And 
upon this plan the whole number of representatives will be 
thrce hnndred and thirty~rour. There are but twenty-four 
towns, which would be entitled to send more than onc repre
sentative. These twenty-four towns, \vith a population of 
olle hundred and forty-six thousand, would send fift'y~cight 

representatives, 01' Oldy one, upon an average, for c"ery two 
thonsand five hundred and twenty-six jnhabitants; while the 
remaining two hundred and seyenty~four towns, with a popu
lation of three huudrf,.;d and thirteen thousand, would scud 
two hundred and seventy-foUl' repl'esentativcs, or one for 
cvery one thousand one hundred and forty-four inhabitants. 

17 
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I lay not the VCI/IIC herc or therc in t.he Commonwealth, in 
the county of \Vorcctitl'l', or the county of Bssex; but such 
would be the result throughont the whole Cummonwealth, 
taken in the aggrcgate of itt) population. Salem would scnd 
one reprcsentative for every three thousand olle hundred 
and t.hirty inhabitants; and Bostun one for every foUl' thou
sand t\yo hundred inhabitants; while every town but t.he 
twenty-rour largest would selHI one for everyone thousand 
one hundred and forty-four inhabitants. \Vhat then becomcs 
of the favorite doctrine of the basis of population '? I would 
ask the gentleman, in his own emphatic language, Is not this 
system unjnst, unequal, and cruel? If it be equal, it is so 
by some political arithmetic, which I have never learned, and 
am incapable of comprehending. 

A few worus upon the plan of t.he Select Committee, and 
I have done. Sir, I am not entitleu to any of the merit, if 
there be any, ill that plan. My own plan was to prescrve 
the present basis of the senate, not because I placed any 
peculiar stress on the ba~is of valuation; but because I 
deemed it all-important to retain some element that might 
maintain a salutary check between the two honses. My 
own plan for the house of representatives was rcpresenta
tion, founded on the basis of popUlation in district.s, accord
ing to tbe sy::;tcm proposed by the gcntleman from North
ampton. Finding that this plan was not acceptable to a 
majority of the committee, I acquiesced in thc plan reported 
by it. I have learned, that we must not, in questions of 
government, stand upon abstract principles; but must con
tent ourselves with practicable good. I do not pretcnd to . 
think, nor do any of its advocates think, that the system of 
the Select Committee is perfect; but it will cure somc dc
fects ill our present system, which are of great arid increas
ing ifnportancc. I have always viewed the representation in 
the house under the present constitution, as a most serious 
evil, and alarming to the future peace and happiness of t.he 
state. My dread has never been of the senate; but of t~at 

, . , . . . 
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mn1titndil1on~ ns::.cmbly, which hag been seen within these 
wall~, alld mny again be ::;e(~ll, if times of political c~eite

mell t. ::;llOultl OCC'Ul'. The marc ImrnerOtls tlw bod v, i he 
• 

greater the danger from it:-> mO\'emellt::-:, ill times ,dH'll it 
call1lot 0[' willllot dcliberait-. I camc here, t!lcrd~)rc, willing 
and rrndy to make sacrifices to accompli::;h an c::;:-:clltial re
duction in i1lilt body. It was tlw ollly subject relatiyc to thc 

. con:;titlltioll, Oil which I 11:1.\'C alway:; had a decided antI ear
liest opinion. It was my fortulle for S0111e year::; to IHlYC a 
scat ill our house of represclltatives; and for a short time 
to prc:3ide over jts sittings, at a period when it was most 
l1Ul11eron~, and under the most powerful excitements. I am 

---------- - - ~ 

sorry to say it,bl1f sneh is my opinion, that in no proper 
sensc could it bt! called a dcliberatiye assembly. From ~hc 
excess of numbers delib(~l'atioll became almost impossible; 
and, but for the good sense and discretion of those, who 

• 

usually led in the debates, it would have been impracticable 
to have transacted business with any thing like accuracy or 
safet.y, That serious public mischiefs didl10t arise, from the 
necessary hurry and difficulty of the legislative business, is 
to be accounted for, only from the mutual forbearance and 
kindness of those who enjoyed the confidence of the respect
ive parties. If thc state should go on, increasing in its 
population, we might hereafter have eight hundred or nine 
hundred representatives according to the present system; 
and, in times of public discontent all the barriers of legisla
tion may be broken down, and the government itself be sub
:"'crted. I wish most deeply and earnestly to preserve to my 
native state a deliberative legislature, where the sound judg
ment, and discretion, and sagacity of its best citizens may 
be felt, and heard, and understood, at all times, and under all 
circumstances. I should feel the liberties of the state secure 
if this point were once fairly gained. I would yield up the 
little privileges of my own town, and of any others, that our 
children may enjoy civil, religious, and political liberty, as 
pcrfcctly:, nay, more perfectly than their fathers. Viith these 
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"jews I :1111 rcady to snpport the report of the Sclee!: Com

mit.tee, llot in pmt, bnt as a whole, as a system; and if part 

is to be rrjected, I do not fed l11y~r1f boul1l1 to sllstain the 

resi. Indeed, npon no othcr ground 1hal1 a great dimillutioll 
of the house of l'eprcsentatin's, can I C\"l~r comell!; to pay 

the members out of the pnblic trea~ury. For ihi:; i:; now 
the ollly cflicient check against an overwhelming reprC'senta
tion. By the plan of the Select Committee the small towns 

arc great gainers; a sacrifice is made by the large towns, alld 

by them only. 'rhey will bear a heavier portion of the pay 
of the representatives, and they will haye a less proportion

ate representation than they now possess. . AncL-whatdo 

they gain in return? I may say, Nothing. All that is 

gained is public gain; a really deliberative lrgislaturc; and 
a representation in the senate, which is in fact a popular 

representation, emanating from and returning to the people; 
but so constructed, that it operates a useful check upon 
undue legislation, and as a security to propert.y. 

I hope that this system will be adopted by a large majority, 

because it can scarcely otherwise receive the approbation of 
the people. I do not know that it is even desirable, that 

the people should, nay, I might go further and say, that 

the people ought not to adopt any amendment which comes 
recommended by a bare majority of this Convention. If we 

are so little agreed among ourselves as to what will be for 

the future public good, we had much better live under thc. 

present constitution, which has all our experience in its fayor. 

Is any gentleman bold enough to hazard the assertion, that 

any new measure we may adopt can be more successful? I 

beg gentlemen to eonsidcr, too, what will be the effect, if the 

amendmcr!ts we now propose ~.llOuld be rejected by the peo-
• 

pIc, haying passed by a scanty majorit.y. VV c shall then 

revert to the old constitution; and new parties, embittcred 
-- --

. l)y new feuds, or elated by victory, \villbefol'i:nedin 1he 

state, and distinguished as Constitutionalists, and Anti-eon

stitutionali:5ts; and thus new discontents and struggles for u 
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new cOllvention will agitate the Commonwealth. 1'!Jc re· 
yiyal of' part.y animosities, in any :ohape, is most. deeply to bc 

-
deprecated. "\Yho docs not recollect \Vi ih regret the viole nee, 
willt which part.y spirit in times past raged in this state, 
breakillg asunder the tics of fl'iellc18ilip and consangninity ? 
I was myself called upon to take nn active part ill the public 
scenes of those days. I do not regret the course which my 
judgment then led me to adopt. But I neyer can recollect, 
without the most profound ,me!anchply, how often I have 
been compelled to meet, I wm not say the evil, but ayerted 
eyes, and the hostile opposition of men, 'with whom, under 

. other circnmstances, I should have rejoiced to have met in 
the warmth of friendship. If new parties are to arise, new 
animosities will grow up, and stimulate new resentments. 
rro the agcd in this Convention) who are now bo\yed down 
under the weight. of years, this can of course be of but little 
consequence; for they must soon pass into the tranquillity of 
the tomb. To those in middle life it will not be of great 
importance; for thcy are far on their way to their final re
pose; they have little to hope of future eminence, and arc 

. fast approaching the period when the things of this world 
\vill fade away. But \ve have youth who are just springing 
into life; we have children whom we love; and families in 
whose welfare we feel the deepest interest. In the name of 
Heaven let us not leave to them the bitter inheritance of our 
contentions. Let us not transmit to them enmities which 
may sadden the whole of their lives. Let llS not, like him 
of old, blind, and smitten of his strength, in our angel" seize 
upon the pillars of the constitution, that we and our enemies 
may perish in their downfall. I would rather approach the 
altar of the constitution, and pay my devotions there; and, if 
our liberties must be destroyed, I, for OIlC, would be ready to 
perish there in defending them. , 

, . ,. 
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A~ .\DllHESS DELlYEHEn BEFonE TilE :\rIDIBEl:S OF TIlE SUFFOLK nAn: 
• 

AT THEIR AX:-iIVEHSAltY, SEPTE:llllElt .\, l!,~l, AT BOSTO:-i, 

• 

.- -

b comparing the present state of jurisprudence with that 
of former times, we lmve much reason for congratulation, 

.. 

In government's purely despotic, the laws rarely undergo any 
cOll~ic.lerable changes through a long series of agcs, 1,'hc 
fundamental in~titutions, (for such there must b~ in all civil
ized societies,) whether modeEed at first by accident or by 
design, by caprice or by wisdom, assume a settled course, 
which is broken in upon only by the positive edicts of the 
sovereign, suited to some temporary exigency. These edicts 
rarely- touch any general regulation of the state, and still 
more' rarely attempt any general melioration of the la\v~, 

For the most part they affect only to express the arbitrary 
will of the monarch, stimulated by some pressing private 
interest, or gratifying some temporary passion, 01' some fleet
ing state policy. There is in such governments, what may 
be called a desolating calm, a universal indisposition to 
changes, and a fearfulness of reform on all sides; on the part 
of the people, lest it should generate some new opprcssion; 
and on the part of the ruler, lest it should introduce some 
jealousy or check of his arbitrary power. In such countries 

• 

the Law can scarcely be said to have existence as a science. 
It slumbers on in a heavy and drowsy sleep, diseased and 
palsied. It breathes only at the beck of the sovereign. It 
assumes no general rules, by which rights or actions arc to 
be governed. Causes are decided summarily, and more with 

~ 
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rcfercllce to the condition and character of the parties than 
with reference to p\'inciple~; and jlldge~ are ministers of state 
to execnte the policy of the cabinet, rather than jurists to 
interpret rational doctrines. 

Under such circumstances thc lapse of centuries scarcely 
di:;turbs the repose of the laws, and men find themselves 
standing in the same crippled posture which was forced upon 
theit' ancestors long after their sepulchres have monldered 
into dust, and thc names of the oppressor and the oppressed 
arc sllnk into doubtful traditions . 
. rrhc laws of the l\Jcdes and Persians were proverbially 
immutable. The institutions of China have undergone no 
scn::>ible change since the discovery and doubling of the Cape 
of Good Hope; and the pyramids of Egypt, lORt as their 
origin is in remote antiquity, arc not perhaps of a higher age 
than some of its customary laws and institutions. And it 
may be affirmed of some of the Eastern nations, that through 
all the revolutions of their dynasties, it is difficult to point 
out any fundamental changes in the powcrs of the govern
mcnt, the rights of the subject, or the laws that regulate the 
succcssion to property, since the Christian era. 

In frec governments, and in those where the popular inter· 
cst;.; have obtained some representation or power, however 
limited, the case has becn far otherwise. VV c can here traee 
a regular progress from age to age in their laws, a gradual 
adaptation of them to the increasing wants and cmphyments 
of society, and a substantial improvement, corresponding 
with their advancement in the refinements and elegancies of 
life. In the heroic and barbarous ages, the laws are few and 
simple, administered by the prince in person, assisted by his 
compeers and council. But, as civilization advances, the 
judicial po\vel's are gradually separated from the executive 
and lcgisluti ve authorities, and transferred to 111e11 whose sole 
duty it is to administer justice and correct abuses. The 

. punishment of crimes, at first arbitrary, is gradually moulded 
• • 

mto a system, and moderated in its severity j and property, 

• 
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which is at first held at the mere pleasure of the chief, 
acquires a permanency ill its tenure, and soon becomes trans
missible to the descendants of those, whose enterprise or 
good fortune has accumulated it. \/\'hoover examines the 
history of Grecian, or Roman, or Gothic, or Feuqal jurispru
dence, will perceive in the strong lines, which may eycry 
where be traced, the truth of these remarks. And it is a 
matter of curious reflect.ion, that., while the laws and customs 
of the East seem in a great measure to have been stationary 
since the Christian era, those of Europe have undergone the 
most extraordinary revolutions; attaining, at one period, 
great refinement and equity; then sinking from that elevat.ion 
into deep obscurity and barbarism, under the northern in
vaders; and rising again from the ruins of ancient grandeur 
to assume a new perfection and beat:.ty, which first softened 

, 

the features, and then extinguished the spirit of the fcudal 
system. 
. It is not, however, upon topics of this sort, suggested by a 

-
broad and general survey of the past, however interesting to 
the philosophical inquirer, that I propose to dwell at this 

, 

time. My purpose, rather, is to offer some considerations 
touching the past and present state of the common law, and 
to suggest some hints as to its future prospects in our own 
country, and the sources from which any probable improve
ments must be derived. In doing this, I shall attempt no
thing more than a few plain skctchcs, contenting myself with 
the hope of being useful, and leaving to others, of higher 
talents and attainments, the more ambitious path of elo
quclCe and learning. 

The history of the common law may be divided into three 
great epochs; the first extending from the reign of William 
the Conqueror to the Reformation; t.he second from the 
reign of Elizabeth to the Revolution, which placed the house 
of Brunswick on the throne; and the third including the 
period, which has since elapsed, down to our own time. 

The first of these epochs embraces the origin and complete 

• --
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csiauli::hmcnt of ilw fendal system, with all its curious bur
deliS am} appclJclages; itti primer ~ebins, its aids, its relief's, 
it:;; (':,eheai:-:, its ward:;llips, it~ fincs upon marriages and alien
ations, alld its chiyalrie and soccage ~Cl'\'iccs. Connccted 
with the~c -\n~rc ilw tli:5tillet c:;tabbhmcllt of tribunals of 
.iu;,;j ice, ac1ll1iJli:;lcrecl Jil':;t by Judgcs ill Eyrc, and afterwards 
by ilw Courts at ,Vc:;tlllillster; the introduction of assizes, 
and writ; of cntry; amI the perfecting of all those. forms of 
rcmedies, by which right~ are CllCol'ccd, und \vrongs redressed. 
SOllle of tbe most venerable sages of the law belong to this 
period; the methodical and almost classical Bracton; the 
Ileat alld perspicuons Glam'il!e; the exact and unknown 
anthor of Fleta; the criminal treatise of Britton; the POll

derous collectioll::; of Statham, Fib:hcl'bel't, und Brooke; and, 
aboyc all, the .venera.ble Year Books themselves, thc grand 
depositorics of the ancicnt common law, whence the Little~ 
tOll;:; aad the Cokes, tllc Hobart::; amI the Hales, of later 
times, drcw t.hcir preciolls and almost incxhaustible learning. 
or thcsc black-lettered volumes few in our days can boast 
the mastcry. Even in England they are sufIered to rer- 'Ise 
on dusty und ncglected shd Yes, rarely disturbed, except 
whcn some nice question upon an appeal of death, upon the 
natlll'C of seizin, or upon proceedings in writs of right, calls 
them up, like the spirits of a departed age, to bear thcir testi
mony in the strifc. ':[1his, too, was the age of scholastic 
refinements, and metaphysical subtiltics, and potent quibblcs, 
and mysterious conceits; whcn special pleading pored over 
its midnight lamp, and conjured up its phantoms to perplex, 
to bcwilder, and sometimes to betray. This, too, was the 
age of strained and quaint argumentation, when the discus
sions of the bar were perilously acute and cunning. And 
yet, though much of the law of these times is grown obsolete, 
and the task of attcmptillg a general revival of it hopeless, it 
cannot be denied, that it abounds with treasures of know~ 
ledge. It aflol'ds t.he only surc foundation in many cases, on 
which to build a solid fauric of argumcnt; and no one ever 
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explored its depth1', rongh and difIicl1lt as they are, without 
bringing back instruction fnlly proportioned to hi:; labor. 

'rhe commCP~;;ll~::.'llt of the second period is rendered re
markablc by the enactment of two siatutes, which have pro
bab!:,- conduced more than allY others to change the condition 
of real propcrty; and at the samc time that they ha\'o facili
tated its application to the business and the wants of real 

-
life, they have in 110 small degree rendered its titles intricate. 
I allude to the great statutes of "\Vilb and of Use1', in the 
reign of Henry VIII. 'rhe former statnte has crowded our 
books of reports w.ith cases, morc numerous and more diffi· 
cult in constructioll than any other single branch of the law, 
The latter, followed up by the statute of Elizabeth of Churi
table Uses, is thought by many to haxe laid the foundation 
of that broad and comprehensiyc judicature, ill which equity 
administers, through its searching interrogatories, addressed 
to the consciences of men, the most beneficent and :who)e
some principles of justice. The whole modern structure of 
Trusts, infinitely diversified as it is, Ly marriage settlements, 
terms to raise portions or to pay debts, contingent and 
springing appointments, resulting uses and implied trnsts, 
grew out of this statute, and the constructions put upon it. 
And it is scarcely figurative language to assert, that the 
scintilla j'uris of Chudleigh's case is the spark \vhich kindled 
the flame, which has burned so brightly and benignantly in 
the courts of equity in modern times. 

Two statutes, equally remarkable, adorned the close of this 
second period; the one, the statute securing the writ of 
Habeas COl'PUS, the great bulwark of personal liberty; the 
other, the statute abolishing the burdensome tenures of the 
Feudal Law. These were the triumphs of sound reason and 
free inquiry over the dictates of oppression and ignorance. 
They were the harbinger of bettcr days, and gave lustre to 
an age, which was scarcely redeemed from profligacy by the 
purity of Lord Hale, and was deeply disgraced by the harsh 
and vindictive jUdgments of Lord Jeffries. Y ct through the 

• 
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whole of this period we may trace a steady improvement in 

the great departments of the law. Under the guidance of 
Lord Bacon, the business of chancery assumed a regular , 
course; and, at the distance of two centuric::; his celebrated 

Ordillance:; 'continue to be the pole-star, which directs the 

practice uf that court. A more noble homage to his memory, 
or a more striking proof of the profoundness of his genius, 

and of the wisdom amI comprehemivcncss of his views can 

scarcely be imagined. And it may be truly ufIirmed, that 

hi::; NOL~llin Organum scarcely intl'Oduced a 1110re salutary 

change in the study of physics and experimental philosophy 
than his Onlillances did in the practical administration of 

equity. rThe common law, too, partaking of the spirit and 

enterprise of thc times, gradually shifted and widened its 
channel::;. Courts of j llstice were no longer engaged in 
settling ecclesiastical or feudal rights and services. The 

intricacies of real actions were laid aside for the morc COll

vcnient and expeditious trial of titles by ejectment. Assizes 
lnu writs of entry fell into neglect, and the subtilties of logic 

were exchallged for the more useful inductions of common 

sell~e. Arguments were no longer buried under a mass of 
learning; and reports, instead of overwhelming the profes

sion, as in the pages of the venerable Plowden, with a flood 

of ancient authorities and curious analogies, began to be 
directed to the points in controversy with brevity and exact

ness. Vhilosophy: too, lent its aid to illustrate the science; 
and the criminal law, though occasionally disgraced by 

abuses, was softened by the humanity, illustrated by the 

geniu~, and methodized by the labors of the great luminaries 
of the law. 

The third period may not inaptly be termed the Golden 

Age of the law; since it embraces the introduction of the 
principles of commercial law, and the application of them 

with wonderful success to the exposition of the then compa

ratively novel contracts of bills of exchange, promissory notes, 

bills of lading, charter-parties, and, above all, policies of insur-



204 MISCEI.LA:::-l'EOt;S WmTI~GS. 

anee. Lord Holt, with great flugacity an(l boldn('s~, led the 
way to somc of the most important improycments, by his 
celebrated jlldgmc1ll: in Coggs v. Bal'l1ard, in which the law 
of bailmcnts is cxpouIH.led with philosophical precision and 
fulness. It is true, that the leading maxims arc borrowed 
from the Roman 18,W, a:; the beautiful treatise of Sir vVilliam 

• 

Jones sumeicntly explains to the humblest student. But the 
merit of Lord Holt is scarcely lessened by this cohsideration, 
since he had the talent to discern their valne, and the judg
ment to transfer them into the Engli:;h code. The modest 
close of his opinion in this case shows, how little the law on 
this subject was at that time settled, and how much we owe 

• 

to the achievements of a single mind. "I have said t:lUS 

. much" (is his language) "on this casC', becanse it is of great 
consequence, that the law shonld be settled on this point. 

• 

•• 

But I don't know, whether I may have settled it, or may not 
rather have unsettled it. But however that may happen, 
I have stirred these points, which wiser head~ in time may 
settle." Wiser heads have not settled these points. This 
branch of the law stands now, at the distance of more than 
a century, on t.he immovable foundation, where this great 
man placed it, the foundation of reason and justice. And, if 
he had left no other judgment on record, this alone would 
justify the eulogy of an eminent modern judge, that" he was 
as great a lawyer as ever f::at in 'Vestminster Hall." 

'rhe doctrines of the courts of equity during this last period 
have attained a high degree of perfection, though the origin 
of them must in many cases be admitted to belong to the 
preceding age. Lord Nottingham brought to the subject 

- a strong and cultivated mind, and pronounced his decrees 
after the most cautious and painstaking study. Lord Cow-

. per and Lord Talbot pursued the same career with the 
genuine spirit of jurists. But it was reserved for Lord Hard
wicke, by his deep learning, his extensive researches, and his 
po\verful genius, to combine the scattered fragments into 
a scientific system; to define with a broader line the bound-
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aries bdween the departments of the COlllmon law and 
challcery i alld 1.0 give t!crtailltyamI vigol' to tile principles, 
as well as the jurisdictioll, of the laUcr. Henceforth, equity 
began 10 aeqnire the 'same exactlless as the common law j 
amI at this moment there is scarcely a branch of its juris
prudellcc, that 1::; Hot reduced to method, and docs not in the 
harmulIY of it::; parts 1'1\'al thc Lest examples of the common 
law. Om own age has witnessed, in the labors of Lord 
£10011, through a series of mOl~ than twellty-fivc volume;) of 
\'cports, a diligence, sagacity, caution, and force oC judgment, 
which have seldom been equalled, and can searcely Lc sur
passed; which have given dignity, as well as finish, to that 
curious moral machinery, which, dealing in an artificial sys
tcm, yet contrives to administer the most perfec:t of human 
imentions, the doctrines of conscience ex a:quo ct 00110. 

Thcre is another great name which adorns this period, 
respecting whom it is diflicult to speak iiI terms of moderated 
praise~ ancl still more difJicult to preserve silence. England, 
. and America, and t.he civilized world lie under the deepest 
obligations t~ him. \Vherevcr commerce shall extend its 
~oeial influences; wherev·cr justice shall be administered by 
enlightened and liberal rules; wherever contracts shall be 
cxpoumlcd !lpOl1 the eternal principles of rjght and wrong; 
wherever moral delicacy and juridical rcfinement shall be 

• • 

infused into the municipall code, at once to persuade men to 
. he honest and to keep them so; wherever the intercourse of 
manliilld shall aim at something more elevated than that 

. grovelling spirit of barter, in ,vhich meanness, and avarice, 
. and fraud strive for the mastery over ignorance, credulity, 

and folly j the Hamc of Lord Mansfield will be held in 
revcrence by the good and the wise, by the honest merchant, 
the enlightened lawyer, the just statesman, and the con
scientious judge. The maxims of maritime jurisprudence, 
which he ingrafted into the stock of the common law, arc 
not the cxclu:iive property of a single age or nation; hut the 
common property of all times and all countries. They are 

18 
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bnilt npo11 the most comprehensive principle~, ancI the most 
enlightened experience of mankind. He designed them to 
be of universal application; considering, as he himself has 
declared, the maritirne law to be, not the law of a particular 
country, but the gencrallaw of nations. And such under his 
administration it became, as his prophetic spirit, in citing 
a passage from the most eloquent amI polished orator of 
antiquity, seems gently to insinuate. "Non crit alia lex 
Roma', alia Athenis; alia nUllC, alia posthac i seu, ct apnd 
omncs gcntes et Olnni tempore, nna eademque lex obtinehit." 
He was ambitious of this noble fame, and studied deeply, 
and diligently, and honestly to aeqnire it. He surveyed thc 
commercial law of the continent, drawing from thence what 
was most just, useful, and rational; and left to the world, as 
the fruit of his researches, a collection of general principles, 
unexampled in extent and unequalled in excellence. The 
law of insurance was almost creat.ed by him; and it would 
be difficult to find a single leading principle in the beautiful 
system, that surrounds and protects the commerce of our 
times, which may not be traced back to the judgments ofihis 
surprising man. Of him it cannot be said, " Stat rnagni nomi
nis 'll1nbra." His character as a statesman and an orator, as 
the rival, and the equal, of Chatham and Camden, would im
mortalize him. But the proudest monument of his fame is in 
the volumes of Burrow, and Cowper, and Douglas: whieh 
we may fondly hope will endure as long as the language, in 
which they are written, shall continue to instruct mankind. 

I have been drawn into these remarks on the character of 
Lord Mansfield, beyond the scope of my original intention, 
by my extreme solicit.ude to impress the younger members of 
the profession with a due sense of his learning and his labors. 
It appears to me, that his judgme:nts should not be merely 
referred to and read, on the spur of particular occasions, but 
should be studied, as models of juridical reasoning and elo
quence. I know not where a student can learn so much, or 
so well, as in the reports which I have named; and there is 

• 
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~carel'ly a sentence \\"hieh dropped from his lips, which may 
Hot prove of pennanent utility to the profe::tsion. Our young 
llWIl of the present day arc apt to confine their reading too 
mnt.:h to elementary treatises. rrhe utility of these cannot 
be doubted. Bitt the reports arc the true: rcpositories of t.he 
law; amI of thesc llone are 1l10l'e iutcresting aud convincing, 
than those whic!l are graccd Ly the PCl's\.Ulsi\"e judgments of 
Lord l\lunslield. 

The principal impl'O\"ements in the law, during the period 
\\"hieh has last passed under review, may be summed up 
ullder the following heads. 1. A more enlarged and liberal 
interprctation of contracts. 2. The adoption of the great 
principles of commercial law, borrowed from the usages of 
merchants, the disscrtatiom; and commentaries of forcign 
jurists, and the illdllctiollS of philosophical inquiry. 3. The 
clllargcmed of the rcmedy by assumpsit, moulding it, as in 
the action for mOhey had and received, to the most important 
purposes of a bill in Clluity. 4. The reduction of many doc
trines of the law to systematical accuracy by rejecting ano
malies, and defining and limiting their application by the te;3t 
of gencral reasoning. 

Without doubt, many of these changes were brought about 
by the enterprise of commerce and the philosophizing spirit 
of the times. 'rhe former rendered indispensable the intro~ 
dnction of many general principles to regulate thc compli
cated business of trade, and to protect and encourage naviu 
gation. The latter, by accustoming the profession to more 
comprehensi\'e argumentations and more perfect generaliza
tions, gradually wore away that exclusive devotion to technical 
rules and ancient practices, and the narrow policy of the old 
law, which had been for ages thc reproach of the benchers of 
·Westminster Hall. The common law had its origin in igno
rant and barbarous ages; it abounded with artificial distinc
tions and crafty subtilties, partly from the scholastic habits 
of it:; early clerical professors, and partly from its subserviency 
to the narrow purposes of feudal polity. When this polity 
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began to decline, the mass of its principles was so intcrwovcn 
int.o the texture of the law, and so consecrated oy authority, 
that it oecam,e dangerous, if not impracticab}C', to di::'l'ntangle 
it. There was, thei'c[orei a natural jealousy of changes, lest 
they should work mi::;chicrs ill the \'cl1('raolc fahric. It waR 
not until the currcnt of society had taken a new direction, 
and commerce had \VOl'll its chanllels wide and deep throngh 

• 

the whole country, that thc necessitics of trade compelled the 
profession to look abroad for doctrines oC more general appli
cation. Yet it cannot be denied, that the progress of im
provement was slow, and that the genius oC Lord Mansfield, 
by outstripping that of the age at lcast half a ccntury, accom
plished with brilliant success what a few may have ventured 
to hope for, but no onc before him was bold cnough to 
execute. Thc remarks of Mr. J ustiee Bullcr, a proud name 
in t.he English law, in the casc of Lickbarro\v v. l\Ia:::on, 
fully confirm the vicws that I have attempted to unfold. 
" Before that period," says he, "we find, that in courts of law 
all the cvidence in mercantile cases was thrown together; 
they were left generally to the jury, and they produced no 
established principle. From that time, we all know, the 
great study has been to find some certain general principles, 
which shall be known to all mankind, not only to rule the 
particular case, but to serve as a guide for the future. l\Iost 
of us have heard these principles stated, reasoned upon, 
enlarged, and explained, till we have been lost in admiration 
of the strength and stretch of the human understanding." 

Although the causes, to which I have alluded, contributed 
in a high 4egree to the advanceme:lt of the law; yet there ~,s 

another, which, in my judgmcnt, had a decided, though silent, 
operation in its favor. I refer to the change in the tenure of 
office, by which the judges, instead of being dependent on 
the pleasure of the Crown, enjoyed their offices during good 
behavior. This measure of consummate wisdom forms a part 
of the solemn act of settlement which fixed the Sllccession of 
the throne of England in the house of Hanover, and was 

• 
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adopted, not merely to sccure the personal independence of 
the judges, but the purity and illLlcpcndcllce of the law. 'The 
lirst cflcct was to check the undue influence of the Crown, 
throngh its judieiaI patronage; the ncxt, and not least im
portant, was to restrain the tumultuary excitemcnts of the 
people. 1\lel1, for the m08t part, are willing to submit to the 
laws, when faithfully and impartially administered. If they 
arc satisfied, that the judges arc illcormptiblc, they acquiesce 
in their decisions, even whcn they may suspect them to be erro
neous, as the necessary homage, by which their own rights and 
liberties arc permanently secured. Rut jf the fountain of justice 
is impl1l'c, and sends forth bitter waters, stained by influences 
which are not avowed, and yet arc scarcely covcred; if judges 
are removed at pleasure and appointed at pleasure, to gratify 
a favorite or a faction, an arrogant minister or a violent 
House of Commons; it is easy to foresee, that jealousy will 
lead to distrust, and distrust to hatred, and hatred to disobe
dience, and disobedience to resistance, which, if it stops short 
of treason, wlll yet utter itself in deep complaints, until public 
confidence is universally shaken, and armies become neces-

-
sary to support the execution of the laws. Considerations of 
this sort have always impressed me with the belief, from the 
first moment that I ventured into the deeper studies of the 
law, that the independence of the judges is the great bulwark ........ . 
of public liberty, and the great ~(!curity of property; and that 
the Revolution of 1688 would have been but a vain and 
passing pageant, a noble but ineffectual struggle against 
prerogative, if the triumph of its principles had not been 
secured by this practical means of enforcing them. 'rhrough-
out the reigns of both the Charleses and both the Jameses, it 
is melancholy to remark the perpetual changes on the bench, 
induced by favoritism, or discontent, or an attempt to over-
awe the courts. The noble answer of Lord Coke to the 
inquiry of the king, in the dispute about commendams, what 
he would do, if the Crown in any case before him required 
the judges to stay proceedings, " that he would do that, which 

18 .. 
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would befit. a judge to do," is worthy of evcrla::1ling remem
brance. But it waR his solitary anRwer. '1'0 the di~gracc of 
the age, all the other judges, intimidated by the king and his 
haughty chancellor, "tho "~isest, brightest, meancst of man
kind," promised implicit submission to the commands of ihe 
Crown. And evon Lord Coke, for his conduct. on other 
occasions, drew from the Jdng the bitter, though perhaps 
unjust, rebuke, "that hc was the fittest instrument for a ty
rant, that ever was in Bngland." In the rcign of Charles II. 
the conduct of the Crown was morc openly profligate, and its 
influence was exerted to affect the judgments of the courts, 
even in private suits. It is matter of history, t.hat Sir Edmund 
Saunders, after haviilg advised the proceedings in the Quo 
Warranto against the city of London was promoted to the . 
chief justiceship of the King's Bench, not on account of his 
talents, his learning, or his virtues, (though great) but on 
account of his known devotion to the intcrcsts of the Crown. 

Such are some of the more offcnsive forms, under which 
• 

th'3 tenure of offices during pleasure will sometimes exhibit 
men, from whose elevation of character better things might be 

. expected. But the more silent and unobtrusive influence of 
popular dependence, though less striking to the vulgar eye, is 

- - - - -

not less subversive of the great purposes of justice .. It is, in-
deed, more dangerous to the liberty and propf.'rty of the peo
pIe; since it assumes the attractive appemance of obedience to 
the will of the majority; and thus, without exciting jealousy 
or alarm, it tramples under foot all those who refuse to obey 
the idol of the day. How can it be reasonably expected, that 
the law should flourish as a science, when the judges are 
doomed to resist the humors of the prince, or the clamors of 
the populace, at the peril of those stations, whieh may con-

, 

stitute their only refuge from pecuniary distress? If the old 
tenure of office had remained, we might still have possessed 
many valuable judgments of the later common-law judges. 
But we should have searched in vain for those bright dis
.plays of independence and virtue, for those beautiful al'gu' 

• 
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ment!' in defence of private right:::, for those finished illust.ra
tiOllS of purc and exalted equity, and for those comprehen
sh'e commentaries upon eommcrciallaw, whieh have immor
talized their memories. If their places werc of any value, 
they must have resigned thelll, or rcmaiJled the timid fol
lowers of the old law, without the ambition to improve its 
doctrines, or the hardihoocl to eneonnter the alarm of iI1I1o
vatioll. Lord Mansfield would scarcely haye sustained him
self on the bench, in the midst of so many political and pro

fessional foes, to utter the thrilling declaration, " I wish for 
popularity; but it is that populadty which follows, not that 
which is run after. It is that popularity which, sooner or 
later, never fails to do justice to the pursllit of noble ends by 
noble means. I will not do that which my'conscience tells 
me is wrong upon this occasion, to gain the huzzas of thou
sanus, or the daily praise of all the papers which come from 
the press. I will not avoid doing that which I think is right, 
though it should draw on me the whole artillery of libels, aU 
that falsehood and malice can invent, or the credulity of a 
deluded populace can swallow. I can say, with another 
great magistrate, upon an occasion and under circumstances 
not unlike, ' Ego hoc animo semper flu', ut invidia1lb virtute par-

. tam, gloriam.,non invidiam, putai'em.' " 
The review, which has been hitherto sketched, of the his

tory of the common law, however imperfectly, is confined 
altogether to British jurisprudence. Before the American 
Revolution, from a variety of causes, which it is not difficult 
to enumerate, our progress in the law was slow, though not 
slower, perhaps, than in the other departments of science. 
The resources of the country ,,,ere small, the population was 
scattered, the business of the courts was limited, the com
pensation for professional services was moderate, and the 
judges were not generally selected from those who were 
learned in the law. The colonial system restrained our fo
reign commerce; and, as the principal trade was to or through 
the mother country, our most important contracts began or 

• 
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ended t.herc. That there were learned men in the profession 
it~. those times, it is not necessary to deny. But the number 
was small. AntI from the nature of the business which oc
cupied the courts, the knowledge requircd for common use 
was ncither very ample nor very difficult. The very mo
derate law libraries then to be found in t.hc country, woultI 
completely establish this fact, if it could be seriously contro
verted. Our lantI t.itles were simple. Our contracts princi
pally sprung up from the ordinary relations of debtor antI 
creditor. Our torts wcre cast in the common monltI of tres
passes on lands or to goods, or personal injuries; antI the 
most ini.portant discussions grew out of our provincial sta-

. tutes. Great lawyers do not usually flourish under such 
auspices, and great judges still more rarely .. \Vhy shoultI 
one accomplish himself in that learning whieh is more of 
curiosity than use? which neither adds to fame nor wealth? 
which is not publicly sought for or admired? which tIeyotes 
life to pursuits and refinemcnts not belonging to our own 
age or country? The few manuseri pts of adj udgetI cases 
which now remain, confirm these remarl~s. If, here and there, 
a learned argument appears, it strikes us with surprise, rather 
from its rarity than its extraordinary authority. In the whole 
series of our reports, there are very few cases in which the 
ante-revolutionary law has either illustrated or settled an ad
judication. 

The progrcss of jurisprudence since the terminatton of the 
War of Indepcndence, and especially within the last twent.y 

, 

years, has been remarkable throughout all America. :Morc 
than one hundred and fifty volumes of reports are already 
published, containing a mass of decisions, which evince un
common ambition to acquire the highest professional charac
ter. The best of our reports scarcely shrink from a com
parison with those of England in the corresponding period; 
and even those of a more provincial cast exhibit researches 
of no mean extent, and presage future excellence. The dan-

• 

gel', indeed, seems to be, not that we shall hereafter want 
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able rcports, but that \YC shall bc oyerwhclmed by their num
bcr and variety. 

In this rc:::;pect our country presents a subject of very seri
OllS eontemplation and interest to the profession. There are 
now iwcnty-fonr states in the Union, in all of which, except 
Loni~iana, the common law is the acknowledged basis of 
their jurisprudence. Yet this jurisprudence, partly by statute, 
partly by judicial interpretations, and partly by local usages 
and peculiarities, is perpetually rceeding fart hcr and farther 
from the common standard. vVhile the states retain their 
independent sovereignties, as they must continuc to do under 
our federuti \re system, it is hopeless to expect that any 
greater uniformity will exist in the future than in the past. 
Nor do I know that, so far as domestic happiness and politi
cal conveniencc are concerned, a greater uniformity would in 
most respects be dcsirable. The task, ho\Vcye1', of adminis
tering justice in the state as wcll as national courts, from the 
new aBd peculiar relations of our system, must be vcry labo
rious and perplexing; and the conOict of opinion upon ge
neral questions of law, in the rival jurisdictions of the differ
ent states, will not be less distressing to the philosophical 
jurist, than to the practical lawyer. -

It may not be \vithout utility to glance, for a few moments, 
at some of those circumstances, in which the coincidences 
and diflcrences are most striking and instructive. 

1. And first, as to the regulation of the transfers of pro
perty. These are either by the descent and distribution of 
estates, by conveyances inter vivos, or by testamentary dispo
sitions. As to the first, so far as my knowledge extends, the 
canons of desccnt in the direct line are the same in all the 
states. In all the states the children and lineal descendants 
inherit in coparceny, without any distinction as to primoge
niture or sex. In descents in the collateral line, there are 
some peculiar modifications in almost all the states. In 
some states there is a difference bctween thc half and the 
Whole blood; in others, a difference between inheritances ex 

• 

• 
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parle paterna and ex parte materna; in others, a diflcrel1ce in 
the order of succession nnd reprcsentation. From the genius 
of our political institutions, as ,,-ell as the habits of the peo
ple, there is every probability that inheritances will continue 
to descend ~'estantially in the same manner, as long as our 
free governments endure. An attempt to establish the Eng
lish canons of uescent could hardly succeed, but upon the 
ruins of all those institutions, which are considered the hest 
protection of a rcpublican goycrnment. Then, as to convey
ances inter vtvos. Lands arc universally conveyed by a deed, 
acknowledged by thc partics before some competent magis
trate, and recorded in some public rccorcls kept for the regis
try of conveyances of this nature. The ceremony of livery 
of sci:dn is obsolete, if, indeed, it haye any where a legal 
entity. The common law forms o[ conveyance are in gelleral 
use, and the statute of uses being recognized as a part of 
the common or statute law o[ the states, the Eng1i::ih doc· 
trines on these subjects are generally adopted. As to testa· 
mentary dispositions. Lands are universally clisposable by 
will. 'rhe ceremonies by which solemn testaments are evi
denced in most of the states, do not materially differ [rom the 
English statutc on this subject. In Virginia and Kentucky, 
howcver, a will wholly writtcn and signed by thc testator is 
good, although there is no subscribing 'yitness. In Louis
iana the like provision exists; and it is fo bc observed, that 
the preceding remarks are in general inapplicable to this lat· 
ter state, whose jurisprudencc being founded on the civil 
law, the forms of conveyances, whether they be donations 
inte1' vivos, or donations caUS(t mortis, are regnlatcd in genc
ral conformity to the rule of that lciw. 

2. As to commercial law. From mutual comity, from the 
natural tendency of maritime usages to assimilation, and 
from mutual convenience, if not nccessity, it may reasonably 
be exp~cted, that the maritime law will gradually approxi
mate to a high degree of uniformity throughout the commer
cial world. This is, indecd, in every view exceedingly desira-

, 
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blc. Elll'ope is already, by a silent but steady course, fast 
approaching to that state, ill which the same commcrcial 
principlcs will constitute a part of the publie law of all its 

- sovcrcigntics. The unwrittcn commcrciallaw of England at 
this momcnt differs in 110 vcry important particulars from the 
pogitive codes of France and Holland. Spain, Portugal, and 
the Italian States, the Hanseatic Confederacy, and the Pow
ers of the North, have adopted a considera~le part of the 
same system. And the general disposition in the maritime 
states, to acknowledge the superiority of the ~ourts and code 
of England, leaves little doubt that their own local usagcs 
will soon yield to her more enlightened doctrines. vVhat a 
magnificent spectacle will it be, to witness the establishment 
of such a beautiful system of juridical ethics; to realize, not 
the opprcssi ve schemes of holy alliances in a general COll
spiracy against the rights of mankind, but the universal em
pire of juridical reason, mingling wi.tll the concerns of com
merce throughout the world, and imparting its beneficent 
light to the dark regions of the poles, and the soft and luxu
rious climates of the tropics! Then, indeed, would be real
ized the splendid visions of Ciecro, dreaming over the majes
tic fragments of his perfect republic; and Hooker's sublime 
personificat.ioll of the law would stand forth almost as embo
died truth, for" all things in heaven and earth would do her 
homage, the very least as feeling her care, and the greatest as 
not exempted from her power." 

The commercial law of the Atlantic states has, indeed, 
aireacly attained to a very strikillg similarity in its clements. 
Upon the subject of insurance there is no known difference 
founded on local usages or statutes. If the law be differ
ently administered, it is not because there is any intention to 
deviate from the general doctrincs of that law, but because 
the nutltl'e and extent of those doctrines have been differently 
understood. In all the states the same law prevails as to 
contracts of shipping and affreightment. In most of the 
stutes bills of exchange and promissory notes are negotiable, • 
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and rest upon the principles, which since the statute of Anne 
have won their way into the common law. Virginia affords 
the most sh'ili.ing exception to thi·s remark j for, there, a limit. 
cd negotiability only is recognized by law, and parties, who 
are remote indorscrs, have no rOIll.eely against remote in
d01'::;cr5, except by a suit ill equity. Massachusetts, as far as 
I know, stand::; alone ill her local mmgc of denying days of 
grace to promissory notes, unless expressed on the face of the 
contract. And it is seriously wished, that by a legislative 
act we might fairly get rid of this anomaly, which has not a 
single ground, either of cOllvpniencc, or policy, 01' antiquity, 
to reCOlll mend i t.1 There are some fcw ot her di::;sonances 
froIll the general commercial law, which have existence in 
some of the states; but it would sef\'e 110 important pur
pose t.o explaill them at thi::; time. 

3. As to remedies, it woul<.l be endless to point out the 
coincidellces and ditlerenccs behveell the variou::; states. Re
medies arc necessarily modified by thc wants and manncrs 
of the community; and processes, which from habit arc 
thought useful and convenient in one state of society, are 
rejected as burdensome anu injurious in another.· In several 
of the New England State:; the attachment of r~al and per· 
sonal propcrty is allowed upon mesne proce:;s, not merely to 
coerce the appearance of the defendant, but to secure a tinal 
satisfaction of the judgment, if the plaintiff reCOVE:rs in the 
suit. This process, except so far as it belongs to foreign 
attachments, (analogous to OUi' trustee proccss,) is uttcrly 
unknown elsewhere; and the existence of it amuug our
selves is contemplated with surprise and regret by tho;:sc who 
are accustomed to thc general processes of the common law. 
It is thought a hardship that any person should be liable to 
be stripped of his property, before it is ascertained jullicially, 

1 Since this addrc::s was delivered, a statute has been passed in Massa
chmetts, proyidillg that grace shall be allowed on all promissory notc:-. orders, 
and drafts, payaLie at a future day certain, in which there is not an express 
stipulation to the contrary. St. Mass. 1824, e. 130. 
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that a good canse of action exists against him; and thc 
dangcr of abu:::c has becn dwclt upon with much emphasis 
and forcc. And yet, perhaps, the anllals of no COUll try pre
sent [ewer instances of abuse than those of the New Eng
laml Statcs, which allow this modc of proceeding. Personal 
arrests arc rare hcre, e\'en when property is not to be found j 
alltI it is 1I0t perhaps ha7.anling too much to assert, that the 
writ of capias has subjcctcu morc persons to wrongful impri
~Ollmellt than the unjnst attachment of property has to seri
ons 10:'5 and incollvenience. Y ct it cannot be dcnicd that 

• 

the latter process is liable to great abuses, and that our 
exemption frotH them has resulted prillcipally from the sound 
discretion and integrity of the Bar. And it is most desirable 
that some summary practice, analogous to that of discharg
ing on common bail, should be authorized by the legislature, 
so that fraud, and circllmvention, and oppression, may find 
it morc diIllcult to obtain undue advantages, and compcl 
undue compromises unuer the influencc of this dreaded 

proCC8S. 

The remcdy for trying land titles in all the states in the 
Cnion, except Loui:->iana and some of the New England 
State~, is the English action of ejectment. It is scarcely 
modified even in its slightest forms j and John Doc and 
Richard Roe arc the familiar guests, ltospites antiqui et con
.~{al!tcs, of the courts on thc picturesque banks of the Hud
~(ln, the broad expanse of the Dela\vare and Chesapeake, the 
sUllny regions of the South, and the fertile vales and majestic, 
riYer:; of the vVest. In Louisiana the civil law governs all 
judicial proceedings, and administers all remedies in personam 
and iii rem. And I cannot help paying my humble homage 
to the excellence of this code, which, adapting its remedies 
to the exigency of the case, gives complete relief without 
trammelling itself with prescribed forms, which often perplex, 
and sometimes defeat the ends of justice. In one or two of 
the adjoining states the old anomalous proceeding, known as 
a plea in ejectment, still prevails. The use of writs of entry 

19 
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for the trial of land titles h:, I bclieve, unlmown, except in 
• 

Massachusetts, Mailw, and New Hampshire. \Vhether we 
have derived any important benefit from the revival of the old 
forms of proceeding in real actions, is a qucstion upon which 
wise men and sound lawyers may probably disagree. If we 
have disembarrassed them of some troublesome appendages 
and some artificial niceties, and rendered them more attract· 
ive by the simplicity of their structure; still it must be con
fessed, that they are not easily moulded to all the uses which 
modern conveyances and devises render convenient anel ne
cessary. The abandonment of these forms in England, from 
a general sense of their inadequacy to the purposes of jus
tice, and the adoption there, as well as in most of the Ame
rican States, of the action of ejectment, which has been 

, 

ascertained by experience to be a perfect and convenient 
remedy, do certainly carry a weight of authority against our 
o\vn practice, which if it bc not diiIicult to resist, it would at 
least be safe to follow. 

4. As to the structure of land titles, there is a considerable 
diversity in the states, and in several of them a great de
parture from the simplicity and certainty of those derived 
under the common law. I am not aware that in any part of 
New England any serious difficulties are to be found on this 
subject, all titles having had their origin in separate grants, 
derived directly from the government or confirmed by it, and 
having the usual formalities and certainty of grants of the 
crown at common law, or of grants by private legislative 
acts. The only questions which have been much litigated, 
are those of boundary which may and do ordinarily arise 
under grants. between private persons; and of these there 
have been few of any considerable magnitude. 

Far different has been the course of proceeding in some 
other parts of the Union. Titles there have originated in 
general laws, under which any person might appropriate the 
property of the state, by following the regulations pointed 
out by certain statutable provisions. 'rhese provisions are 
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wl'y eomplcx, and embrace a vudet.y of stages of title, ill 
(~u('h of whieh the pnr('ha~er is ouligcd to OU:3crve great pre
('i~ion, or hi::; righb may be po~tponctl to a puisne 1101<1c1' or 
(,lnimullt. As, thcrefore, the titles stand upon general laws, 
alld by iakillg stcps to acquire thern inchoate rights are ob
taillcd, or priorities scemed, before the titles are consum
matpd by grunts from t.he goYcrnmcnt, many very diHicult 
qlll':;tioIlS hare gw\\"n up as to the nature, extent, validity, 
alltl priority of eonflietillg titles. A regular grunt or patent 

, . 

from the gorcrnment is no security agaillst othcr claimants, 
although it should happen to be prior in point of date to all 
others. It is liable to be overreached and defeated, some
time::; at law and sometimes in equity, according to the local 
jnri::;prndcnce by prior inchoate rights or equitable claims, 
\y bethcr arisi ng under preem ptions, or scttlcmen ts, or entries, 
or other mattcrs, whieh have been heltI to confer upon an 
ad \"('1'8e claimall t a legal prefel'ellce. 

These remarks apply with considerable force to the land 
laws of Pellllsylvania, Maryland, North, Carolina, and 'l'en~ 

nessee. But it is in Virginia, and more especially in Ken
tucky, which derives its titles under the Virginia land laws, 
that they are realized in their fullest extent. The system of 
land titles in Kentucky is, indeed, one of the most abstruse 
branches of local jurisprudence, built up on artificial princi
ples, singnlarly acute and metaphysical, and quite as curious 
and intricate as some of the higher doctrines of contingent 
i'emainders and executory devises. It affords an illustrious 
example of human infirmity and human ingenuity: of hu
man infirmity in the legislative snppositifHl, that the great 
statute on which it rests, was so certain as in a great mea
~nre to preclude future litigation; of human ingenuity, in 
overcoming obstacles apparently insurmountable, by devis
ing approximations to certainty in descriptions strangely 
vague and inaeenmte, thus preserving the legislative. in
tention, and yet promoting the great purposes of justice. 
The vice of the original system consisted in enabling any 

.' 
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p('I'sons to nppropriate the J:lIld::: of the ~tate by C'lItrics and 

(lcseriptions of their OWI1, without any pn'violls :;urvey 

nnder public anthority, and without allY ~uch bonlldarie~ 

as WCfC preci:-;c, pe1"l\1:1nl'lI1:, and l1lHllH'stionable; and the 
issuing of grantti upon ~nch (,lItri(':-;, ,,-jj bOllt any inqniry 

as to thc tme natmC', descri pi i on, amI ~nn-('y of t he lands~ 

and without any attempt to prevent dllplicate grant:; or 
the same property. If we ('on:::ic1c1" that Kentneky was at 

this time a wildcrtlC'ss, travC'rf'ed principally by hnnters; that 

many places must have heC'n bnt very imperfectly 1\110"'11 . 

even to them, and must have received dilTcrcnt appellations 

from occasional and disconnected vi8itants; if we con:::ider 

that the lunds were rich, and the spirit of speCUlation was 

pushed to a most extravagant extent, alld ihat the :-:pirit of 
fraud, as is but too common, follow('d c1o;:e npon the bed;; 

of spccnlntion; if we consider thc infinitc diY('1""ity, which, 

nnder snch circnmstances, must unavoidably exist in the 

descriptions of thc appropriated tr::1.cts of land, ari::::illg from 
ignorance, or carelessness, or innocent mistake, or fraud, or 

persona] rashness; we onght not to be surprised at the 

fact, that the best part of Kentucky is oppressed by conflict· 

ing titles, and that in many instances t.here arc three layers 

of them lapping on or covering each other. Thc statntc to 
which I have alluded, required, that the description in the 

original entry should be so certain, that other purchasers 

might be able to appropriate the adjacent residuum. The 

description of the tract might fail in two particulars. 1. It 
might be bounded by known objects or boundaries, but yet 

so gencral and imperfect, that thc description might equally 

well suit different tracts of lund, and thus want what has 

been technically. called "identity." 2. Or the boundaries 

might refer to objects so univcrsal as to defy all certainty, or 

to objects not generally known at the time by the particular 

names given to them, or known generally by another name; 

and then the description wonld be fatally defective for want 

of what is technically called" llotoricty." Time would fail 
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me to clltll11cral'c thc doctrinc::; which hu\'c shutcd from this 
origi II, 01' t.u go over 01 her pecnliurit it,S of thc system. Per-

, 

haps human gcnius hus been rarely morc severely tasked, or 
more fairly rewarded, than in it::; labors on this occasion. 
The lalld law of KC'llluckv, whilc it stands alonc in its subtilc 

~ 

alld refined distinetions, has attained a symmetry which at 
this momcnt enablcs it to bc s1 udied almost with scientific 
prccision. 13ut agm, will probably elapse, belore the litiga
tions founded on it will bc closed. And so little assistance 
CUll bc g~i.ined from thc lights of thc common luw for its 
comprehension, that, to thc lawyer::; of other states, it will 
forever remain an unknown codc with a peculiar dialcct, to bc 
t·xplored and studied, likc thc jurisprudcnce of some fo::eign 

Jlation. 
In order to ayoid such scrious cviIs~ thc government of the 

United Stat.cs, with a wisdom amI foresight which entitle it 
to thc highest praise, has, in the system of land laws which 
regulatc the sales of its own territorial demesnes, given great 
eertainty, simplicity, and uniformity, to the titles derived 
under it. vVith a few unimportant exceptions, all lands are 
:mrveyed before they arc oflcrcd for sale. They are surveyed 
in ranges, and are divided into townships, each six miles 
square, and these are subdivided into thirty-six sections, each 
OIlC mile square, containing six hundred and forty acres. All 
the dividing lines run to the cardinal points, and of course 
intersect each other at right angles, except where fractional 
.::cctions arc formed by navigable rivers, or by an Indian 
boundary line. The subdividil1g lines of quarter sections are 
not actually surveyed, but the corners, boundaries, and con
tents of these, are designated and ascertained by fixed rules 
prcscribed by law; and regular maps of all the .surveys are 
lodged in the proper departments of the government. In this 
manner, with some few exceptions, the public lands in Ala
bama, Mississippi, Louisiana, Ohio, Indiana, and Illinois, 

havc been sold; and the system applies universally to all our 
remaining territorial possessions. The common law doc-

w· 
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trim's have, in re:;pect to these title~, taken deep root and 
flourished; and the ,y::ttcr~, which divide the states on the 
opposite banks of the Ohio, do not form a more permanent 
boundary of their re:5peet.ive territorial poss('~sion8, than the 
different origin of their land titles docs in the character of 
their local jnriSpl'lldence. 

5. Another circumstance, whieh will probably continue to 
form a leading diversity in the jurisprudence of the states, is 
the existence of slavery. This condition of society mnst 
necessarily involve a great variety of peculiar provisions, as 
to domestic policy and foreign intercourse, and as to crimes, 
rights, and duties, to which no parallel can bc furnished in 
states, whose constitutions or laws prohibit its introduction 
and existence. The property in sla vcs, partaking as it docs 
of the double aspects of real and personal estate, being trails
missible by descent, and being sold as personalty; being per
petually in demand and marketable, and of course afrording 
solid revenue and wealth; giving value to lands by incre[1s
ing the culture of agricultural products; being also of intrin
sic value and general necessity in climates where little or 
nothing is accomplished by other labor; it follows that 
::;lavery and its appendages must sink deep into the mass of 
jurisprudence of the slaveholding states, and furnish much 
litigation in the shape of contracts, conveyances, torts, or 
crimes, which other states arc happily exempt from, and need 
not study, either for admonition or instruction. 

6. Anot.her diversity \vhich deserves attention is the equity 
jnrisdiction, which exists in complete operation in some 
states, in partial operation in others, and in others again is 
obsolete, or totally prohibited. In New England no such 
establishment is known, as a separate, independent court of 
equity. In Connecticut and Vermont, general equity powers 
are exercised by the judges of their superior courts. But in 
all the other New England States equity powers arc confined 
to a few cases, which are specified and limited by legislati\re 
acts. In Pennsylvania a mixed system exists. No court of 

• 

• 
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chunec\,y: 01' court excl'chdng chancery po\vcrs according to 
the (ol'lns and proceedings of that jUl'isdietion, is known. 
TInt in cases where the parties possess rights, whic',h a court. 

, 

of equity \Voulll rccognize' alld cnfllrcc: court;.:; of law, follow-
ing eqnity in ihis partie111ar, endeavor to gh'c cllieacy to 
these rights through thc in:'ltrumcntality of remedies at Ia,,-. 
'rhus, a title to land merely equitable, or resting in a contract 
of which a court of cquity would compel a specific pcrform
anee, is sufficient to sustain an ejectment at law. On the 
other hand, in Ncw York, New Jersey, l\Iaryland, Virginia, 
and South Carolina, courts of equity have a distinct exist
(~nee and organization, independent of comts of common 
law; and, as far as I have been enabled to learn, in thc re
mainillg statcs the cquity jurisdiction is gcnerally adminis
tered by the courts of common law. "'\Vhcrcvcr the equity 
jurisdiction is exercised, its admittcd basis is the general doc
trines of the English chancery. But it is so modified by 
local statutes, usages, and decisions, that it would be some
what hazardous for a lawyer at the chancery bar of 'VYest
minstcr to form an opinion as to the authority to give, or to 
delly relief, however unequivocally those guides might speak, 
whom he was accustomed to consult. If I were obliged to 
Hpeak from my own very imperfect knowledge and cxperi
ence, I should be compelled to declare, that the deviations in . 
America from the established principles of equity arc far 
more eO'lsic1erable than from those of the common law. A , 

more broad and undefined discretion has, been assumed, and 
a less stringent obedience to the dictates of authority. lUuch 
is left to the habits of thinking of the particular judge, and 
more to that undefined notion of right and wrong, of hard
ship and inCOllYCnience, which popular opinions alternately 
create and justify. There arc, indeed, illustrious exceptions 
to these rcmarks, which it would be im'idious to point 'out, 
though it would be of great importance to follow. 

The slight sketches which I have thus ventured to draw of 
:;ome of the prominent featurcs of state j nrispl'l1dence, do: a:3 

-'-
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I think, jnstify the sngge~tion already made, that American 
jurisprudcnce ean lIe\'e1' acquire a homogeneous character; 
and. ilmt we must. look to the future rat.her for increasing dis
crepancies than coincidences in the law, and the administra
tion of the law. This is a consideration of no small moment 
to us all; lest, by being f'plit up into distinct provincial Bars, 
the profession should heeome devoted to mere state jurispru
dence, and abandon those more enlightened and extensiyc 
researches, which form Uw accomplished scholar, and clevate 
the rdined jurist; which ennoble the patriot, and shed a 
nevcr-dying lustre round the statesman. The establishment 
of the National Government, and of eonrts to exercise its con
stitutional jurisdiction, will, it is to be hoped, in this respect, 
operate with a salutary illfiucncc. Dealing, as such courts 
must, in questions of a public nature; such as concern the 
law of nations, and the general rights and dutics of foreign 
nations; such as rcspect the domestic relations of the states 
with each other, and with the General Government; such as 
treat of the great doctrines of prize and maritime law; such 
as involve the discussion of grave constitntional powers and 
authorities; it is natural to expect that these courts will 
attract the ambition of some of the ablest lawyers in the dif
ferent st.ates, with a view both to fame and fortune. And 
thus, perhaps, if I do not indulge in an idle dream, the foun
dations may be laid for a character of '."~cellence and profes
sional ability, more various and exalted than has hitherto 
belonged to any bar under the auspices of the common law; 
- a character, in which minute knowledge of locai law will 
be combined with the most profound attainments in general 
jurisprudence, and with that instructive eloquence which 
never soars so high, or touches so potently, as when it grasps 
principles which fix the destiny of nations, or strike down to 
the very roots of civil polity. 

In comparing the extent of American jurisprudence with 
that of England, we shall find, that, if hl some respects it is 
more narrow, in others it i::; more comprehensive. l'he whole 

• 
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ccelc:,ia:-;ticaI Inw of England, unless ~o fnras jt may opemh~ 
• • 

011 past l~a~e:-;, is obsolete. 'rhe gCllins of onr in:-;titutiol1:' 
ha~ lllli\"ersally prohibited any religious establishment, state 
or Ilaiiollui. Nor it\ therc the slightest rea~on to presnme, 
that tile imposition of tithe;:; could cyer be successfully intl'O
(1need }]('rc except: by the strong ar111 of martial law, foreing 
it:-; \\"Hy hy conquest. It was always resisted c1lll'ing our 
colonial dependency; and would no,v be thonght at war 
with all that wc prixc in religion, or civil freedom. 'file 
J1umerous questions respecting tithes and moc1nses, quare 
1I1lpcdit:-;, and adro"'sollS, and presentations, the fl'llitful pro
geny of that establishment, arc gone to the same tomb whcl'(~ 
the feudal tenures repose in their robes of state, in dim and 
ancient majesty. In the next place, the right of primoge
Iliture being abolished, and all estates descending in eopar
cl'ny, and cntails being practically changed into fce tiirnplc 
estates, there I::; no necessity for those intricate cOnycY:1.11CCS, 
:5cttlcmcnts, and deyiscs, with which tllCanxicty of parents 
and friends to provide against the inconycniences of thc Jaw 
has filled all the courts of England. Of this troubled f;tream 
of controversy we may indeed say, "It flows, and flows, and 
11ows, and ever will flow on." In the next place, we arc rid, 
not only of the feudal services and tenures, but of all the 
cnstomary law, of our parent country, the ancient demesnes, 
the copyholds, the manorial customs and rights, and the 
cnstoms of gavelkind, and borough English. The cases in 
whiCh prerogative or privilege can arise arc few, and limited 
by law. Long terms, and leases, and annuities, charged on 
land, are rare among us; and thc complicated questions of 
contract and of rent, which fill the books, are of course 
scarcely heard of in our courts. ,¥ e have no game laws to 
harass our peasantry, or to form an odious distinction for our 
gentlemen; and the melancholy inventions of later times 
connected with them, the spring-guns, and the concealed 
spears, and the man-traps, never cross our paths, or disturb 
our fancies. The penalties of a prremunirc cannot be in-
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curred; for \ye neither court nor fear papal bulls or excom
munications. Outlawry, as a civil process, if it have a legal 
entity, it) almost unknown in practice. An appeal of death 
or robbery never drew its breath among us; nor can it now 
be brought forth to battle in its dark array of armor: to asto
nish and confuse us, as it recently did all '\Vestminster Hall. 
These arc no small dCl~rt.ments of the common law. A few 
of them, indccu, arc almost obsolete in England; but the 
resiuue form a body of principles so artificial, anel so diHicult, 
that they leave behinu them few which can in these l'cspectf3 
justly claim precedency. 

, 

vVitll al~ these abridgments, however, our law is still sum-
-

ciently extensive to occupy all the time, and cmploy all the 
talents, and exhaust all the learning of om ablest lawyers 
and judges. 'r!lC studies of h,"cnty years leave much behind 
that is yet to be grappled with and mastered. And if thc 
law of a single state is enough for a long life of labor aml 

, 

ambition, the task falls still heavier on those who frequent 
the national courts and are obliged to learn othcr branches of 
law, which arc almost exclusivcly cognizable there. \Vhcn 

it is considered, that the equity jurisprudence of the courts of 
the United States is like that of England, with the occasional 
adoption of the peculiar equities of local law ; and that their 
admiralty jurisdiction takes within its circuit not merely the 
prize and maritime law, but seizures also for the breach of 
municipal regulations; when to these arc added the interpre
tation of the treaties and statutes of the 'United States, and 
the still more grave discussion of constitutional questions, 
and the relative rights of states and their citizens in respect 
to other states;. it cannot well be doubted, that the admi
nistration of justice is there filled with perplexities, that strain 
the human mind to its utmost bearings. 

The most delicate, and at the same time the proudest 
attribute of Amcl'icall jurisprudence, is the right of its judicial 
tribunals to decide questions of constitutional law. In other 
governments these questions cannot be entertained or decided 

, , 
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by courts of justice; and, therefore, \vhatcvcr may be the 
theory of the constitution, the legislative authority is practi-

• 

cally omnipotent, and there is no means of contesting the 
legality 01' justice of a law but by an appeal to arms. 'rhis 
eun be done only when opprcssion weighs heavily and griev
ously on the whole people, and is then resistcd by all because 
it i:; felt by all. But the oppression that strikes at a humble 
inc1ividnal, though it robs him of character, or fortune, 01' life, 
is remediless; and, if it becomes the subject of judiciai in
quiry, judges may lament, but cannot resist, the mandates of 
the legislature. 

Far different is the case in our country; and the privilege 
of bringing evcry law to the test of the constitution belongs 
to the humblest citizen, who owes no obedience to any legis
lative act which transccnds the constitutional limits. Some 
yisionary statesmen) indeed, who affect to believe that the 
legislature can do no wrong, and some zealous leaders, who 
aflcct to believe that popular opinion is the voice of unerring 
wisdom, have, at times, questioncd this authority of courts 
of justice. If they were correct in their doctrine, \ve might 
as well be w.ithout a written constitution of government, 
since the minority would always be in complete SUbjection 
to the majority; and it is to be fcared, that the experience of 
mankind has never shown, that the despotism of numbers 
has becn more mild or equitable than that swayed by a 
single hand. This heresy, as questionablc in point of sound 
policy as it is ullconstitutional in its langnage, has hitherto 
made but little progress among us. 'rhe wise, and the 
learned, and the virtuous, have been nearly unanimous in 
supporting that doctrine, which courts of justice have uni
formly asserted, that the constitution is not the law for the 
legislature only, but is the law, and the supreme law: which 
is to direct and control all judicial proceedings. 

'rhe discussion of constitutional questions throws a lustre 
round the bar, and gives a dignity to its functions, which 
can rarely belong to the profession in any other country. 



• 
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Lawyers arc here emphatically placed as sentinels upon the 
outposts of the constitution; and no noblN end can be pro
posed for their ambition 01' patriotism, than to stand as faith
ful guardians of the constitution, ready to defend its legiti
mate powers, and to stay the arm of legislative, executive, or 
popular oppression. If ~heir eloquence can charm, when it 
vindicates the innocent, and the suffering under private 
wrongs; if their learning and genius can, with almost super
human witchery, unfold the mazes and intricacies by which 
the minute links of title arc chained to the adamantine pil
lars of the law; how much more glory belongs to them, 
when this eloquence, this learning, alHl this genius, are em
ployed in defence of their country; when they breathe forth 
the purest spirit of morality and virtuc in support of the 
rights of mankind; when they expound the lofty doctrines 
which sustain, and connect, and guide the destinies of na
tions; when they combat popular delusions at the expense 
of fame, and fricndship, and political honors; when they 
triumph by arresting the progress of error and the march of 
power, amI drive back the torrent that threatens destruction 
equally to public liberty and to private property, to all that 
delights us in private life, and all that gives grace aud autho
rity in public office. 

This is a subject, which cannot too deeply engage the most 
solemn reflections of the profession. Our dangor lies in the 
facility, with which, under the popular cast of our institutions, 
honest but visionary legislators and artful leaders may approach 
to sap the foundations of our government. Other nations have 
their security against sudden changes, good or bad, in the 
habits of the people, or the nature of their institutions. They 
have a monarchy gifted with high prerogatives; or a nobility 
graced with wealth and knowledge and hereditary honors; 
or a stubborn national spirit, proud of ancient institutions, 
and obst~nate against all reforms. These are obstacles, which 
resist the progress even of salutary changes; and ages some
times elapse before such reforms are introduced, and yet more 

• 
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ages before they arc sanctioned by public reverence. The 
youthful vigor of our constitutions of govel'1ll11ent, and the 
strong encouragements, held out by free di~Clu;sion to new 
inquiries and CxpCl'ill1ellt~, expose us t.o the opposite incon
vcnience of too little rcgartl for what is c::itahlblwd, and too 
warm a zeal for l..Uliricd theoric;:. Thi::; is our weak point of 
defence; alld it \vitI a.lways be u:O;::l<liled by those, ",110 pant for 
public favol', aud hope for adVHlH.:cUlcllt in political struggles. 

Under UIl! prc;:;surc of telllporary cv.il~, or the misguided 
impubcs of party, or plau::iiblc alarms for pUblic liberty, it is 
not difficult to persuade ourselves, that what is established is 
wrong; tlmt what bounds the popular w1::;he::; is oppressive; 
uwl that what i:; untried will gi.YC permanent relief and 
safety. Frame constitut.iollf! of government with what \ds-. 
dom and fore::;ight we may, they must be il111~erfect, and' 
leave something to uisC:l"ction, ancl much to pU~Jlic vil't:uc. It 
i::; in vain, that W0 insert bills of rights in our constitu,tions, 
as checks upon lcgislati \"e pO\\'C1', unless there bc fmnness i,n 
eonrts, in the hour of trial, to rcsi::;t thc 1'aiihionable opinions 
of the day. The judiciary in itsel f has little power, except 
that of protection for others. It operates mainly by an 
appeal to the understandings of the wise and good; and its 
chief support is the integrity and independence of an enlight~ 
cnell bar. It possesses no control over the purse or arms of 
the go\·ernment. It can ncither enact la.ws, llor raise armies, 
nor levy taxes. It stauds alollc in its functions, without the 
countenance either of the executive or the legislature to 
cheer or support it. Nay, its duty sometimes arrays it in 
hostility to the acts of bot.h. But while, though few, our 
judges shall be fearless and firm in the discharge of their 
functions, popular leaders call not possess a wide l'ange of 
oppression, but must stand rebuked in their ambitious career 
for power. And it requires no uncommon spirit of prophecy 
to foresee, that, whenever the liberties of this country arc to 
be destroyed, the first step in the conspiracy will be to bring 
courts of just.ice into odium; al.d, by overawillg the timid 
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and removing the incorruptiblc, to break down the last bar
rier bctween the people and universal anarchy or despotbm. 

The::c nre dangt'rs common to all the states of the Union i 
bnt there arc oth('rs, again, not lcf's f'ormidaole to the National 
Govcrnment. Slate jealou;-;ie;-; and state cx:eitcInent;-;, ari~illg 
from accidentn.l eam;es, or stimulated by local feelingf> 0]' 

politicfll disappointmrnt;-;, "'ill continually crrate a pres~urc 

on tbe Constitution of thc United States, or shake those pro
vision!3, wh ic hare def't i ned to hold t hp ::ta te ::overcignt ics in 
check. 'YI' have lived to see tbe pointed prohibitions, that 
no statc shall coin money, emit bills of credit, make any thing 
but gold and sil\'('r a tendcr in paynwnt of debt, pass ex PO:5t 
facto laws, or laws impairing the obligation of contracts, 
reccivc, under the guidance of a spirit of' over-refined specu
lation, or the pressure of public calamities, a construction, 
which, if correct, will annihilate their snpposed importance; 
which will make them an unreal mockery; a false and hollow 
sound; a dead and polluting letter; a letter which killcth, 
when the spirit would make alive. We have lived to sec 
this constitution, the great bond and bulwark of the {Inion, 
subjected to a minute and verLal criticism, which the com
mon law repudiated even in its most rigorous construction 
of thc grants of kings; a criticism, which scarcely belonged 
io the stinted charter of a petty municipality. Attempts 
have been made, honestly if you please, but in the spirit of 
over curious jealousy, to cripple its general powers, by deny
ing the means, when the end is required; to interpret a form 
of government, necessarily dealing in general expressions, if 
it mean to deal with any thing except legal entities and 
metaphysical notions, like the grant of a free fishery, or an 
easement, or franchise against common right; instead of 
interpreting it as a constitution to regulate great national 
concerns, and to protect and sustain thc citizens against 
domestic misrule, as well as foreign aggression. E,'en its 
enumerated powers have been strained into a forced and 
unnatural posture, and tied down upon the uneasy bed of 
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Pl'OCJ'lIstcs. And what, let me ask, with becoming solemnity, 
what would be the consequence, if these aHplIlpj:o;, repudiat
ing t he old and settled doct ri nes of t he call:":: ILi 011, should 
succeell? \Vhat but to subject it to the independent and 
uncolltl'OIlable illtprpretutioll of twenty-four sovereign states j 
to giro it in llO two states the ~mll1e power and ollicieney; 
to \\'oaken its salutary innuences, and subdue it:-3 spirit; to 
III crease the discords and 1'i\'ul1'ie8 of cont~l1<.lillg stutes; to 
slll'rcllder its supreme judicial fUllctions into the bands of 
those, who feel no permanent interest to exercise or support 
them; in short, to dri\'e us back to the old t.imes, und the old 
practices ullder the cOllfeuel'ation, whell the national powers 
died away in recommendations, and solemn compacts and 
pledges were forgotten anel contemned, if it did not suit the 
cOllvenienee of states to remernber or to redeem them? If 
the union of the states is to be preserved, (and most carnestly 
must we all hope, tIJat it may be perpetual,) it can only be 
by sllsbining the powers of the National Government in 
their full \'igor, and holding the judicial jurisdiction, as the 
constitution holds it, eocxtensi\"c with the legi::;lative author· 
ity. If, by un adherencc to some false and glossy theories of 
the day, we yield up its po\vers, as victims on the altar of 
public..: f<1\"or, or public necessity, the constitution will sink 
into a premature and hopeless decline. It will add another, 
und probably the last, to the long list of experiments to esta
blish a free gO\'ernment, which have alternately illuminated 
and darkcned the anllals of other nutioJls, as renowned in arts 
and arms, as they were for their advanccment in literature 
and juri:;prudence. 

Something more I would say on this subject; but time 
fails me, and I feel, that I am entering on topics far too 
grave, and solemn, and delicate, for occasions like the present· 
May I be permitted, however, to say, that the duty devolved 
upon the profession in these times is of deep responsibility and 
interest. It depends upon the present age, whether the 
national constitution shall desccnd to our children in its 

, 
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'masculino mnjcst.y, to protect and unite the country; or 
whether, shorn of its strength, it shall become an idle moek
cry, and perish before 1he grave has closed upon the last of 

. its illustrions founders. 
In looldng to the fl1tnre pro;,;pects 0(' ihe jnrif;lwndcnce of 

our country, it appear:5 io mc, ihat the principal improve
ments mnst arise from a more thorough and deep-laid juricli
cal education, a more exact preparatory di~cipliI1t', and a more. 
methodical anel extensive range of studies. 

In the first place, it cannot be di~gui::;ed, that we arc far 
behind the F.llglish Bar in nul' knowledge of the practice, and 
of the elementary forms and doctrines of ~pceial pleading. 
I do not speak here of the technical l'efinement~ of the old 
law in special pleading, which the gooc1 sense of modern 
times has snppressed; but of those general principles, whieh 
constitute the foundation of actions, and of tho:,e forms, by 
which alone rights ancI remedies arc 511cel'ssfully pur:mecl. 
Thero is a 1008el1(':"8 and inartilicial struc:ure in our declara
tions and other pleading::;, which betray an imperfect know
ledge both of principles and forms, an aherration from settled 
and technical phra~eology, and a neglect of appropriate aver
ments, which not only deprive our pleadings of just preten
sion to elegance and symmetry, but subject them to the 
coarser imputation of dovenliness. The forms of pleading 
are not, as sarno may rashly snppose, mere trivial forms; 
they not l1nfl'equently involve the essence of the defence; 
and the diRciplinc, which is acguircd by a minute attention 
to their structure, is so far from being lost labor, that it, 
probably more than all other employments, leads the student 
to that close and systematical logic, by which success in the 
profession is almost always srcnrell. Of the great lawyers 
and judges of the English forum one can scarcely be named, 
who was not distinguished by uncommon depth of learning 
in this branch of the law; and many have risen to celebrity 
solely by their attainments in it. "Vo should blush to be 
accused of perpetual mistakes in grammatical construction, 

, 
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or of a gross and unclassical style of composition. Yet these 
arc vellial erl'OI'S, compared with tilOse, with which thc law is 
sometimes reproached. Dilru~c and tedious as arc the mo
dcrll Ellgli~h pleading;.;, it canllot be dellied, that they exhibit 
a thol'ollgh mastcry ot' the science. \V c miss, indeed, the 
closl', lueid, and cOllccntratell "igor of the pleading:; ill the 
days of Rastull, and Coke, and Plt)",dcll, and evcn of Saull
tIer:; aml Raymond. But our taste is not offended by loose 
aud earela::;s phraseology, llor (,··U· ulltlerstandillg dbtrcsscd 
by omi::;sions, which betray the genuine" crassa negligentia" 
of the law, ()}' by surplusage so vicious and irrelevant, that 
one is at a lo~'5 to know at wbat point the pleadings aim, or 
,"vhdhcr they aim at ally. ,Vo oughi. not to rc:;t satisfied 
with mediocrity, when cxcellence is within our reach. The 
timc is arrived when gentlemen ::;hould be scrupulously pre
eLse in their drafts of pleadings, and when the records of our 
courts should not be deformed by procecdings which could 
not. stand the most rigorous scrutiny of the common law, in 
form as well as in substance. Exemplifications of our judg
ments may pm;5, nay, do already pass, to Englund; and it 
ought to be our pride to know, that they will not be di~graced 
undcr the inspection of the sober benchers of any Inn of 
Court. "17e should study ancient [orms and cases, as we 
t:l1dy the old Engli:::.h \vriters in general literature; because 
we may extract frum them, not only solid ::;ense, but the best 
examples of pure am1 ulldefiled language. There is a better 
reason still, and that is, ihat special pleading contains the 
quintesscnce of the law, and no man ever mastered it, who 
was IlOt by that very means made a profound lawyer. 

Anot.her source of improvement is in the more general 
study of the doctrines of courts of equity. I do not here 
address myself to those who expect to practise in such courts, 
fo\' to them it is almost unnecessary to say, that the study is 
indi5pensable. But I address the remar}, to those who are 
conversant only with courts of common law. The princi
ples of equity jurisprudence are of a vcry enlarged and ele-
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vatcd natmc. 'rhey nrc ('f;::;cntially rational, and moulued 
into a degree of moral perfection whieh the law has rarely 
aspired to. rrlle nrgnmentsin conrh:; of this sort abound with 
new views and elementary dif'cnssiolls. Thev lll'esent strollO' 

~, v ~ 

and brilliant contrasts to Horne of the prrpll'xed notions of 
thb old common law; and lIOt nnl'reqnently confirm and illm;. 
tratc doctrines strictly h'gal, by nn('olding ne,v analogies, and 
expounding the natnre and limits of principle:::, in n. manner 
full of instruction and interest. It is a great mistake to COIl

fine our juridical resC'Ufchrs to the narrow path, ill! which we 
mean to tread. There is no great mind hut feels itself 
cramped and fettered by ~meh a course i and no moderate 
mind but becomes thereby ground up into the most dusty 
professional pf!clantry. The great i'ranehes of jmisprlldcnce 
mutually illustrate and snppOl't each other. rrhe principles 
,of one may often be employed with the most captivating 
felicity in aiel or another; and in proportion as the common 
law becomes familiar with the lights of equity, its own code 
will become more useful and more cnlightened. In our 
country, the study of cquity jurisprudence has not, until 
within a few years, attracted general attention; and in New 
England, from causes which have been already alluded to, it 
has fallen into more neglect than our advances in other 
branches of the law would justify or excuse. 

Connected with this, and, as a mine abounding with the 
most precious materials, to adorn the edifice of our jurispru
dence, is the study of the foreign maritime law, and, above 
all, of the ci villaw. Where shall we find more fnll and mas
terly discussions of maritime doctrines, coming home to our 
own bosoms and business, than in the celebrated Comment
aries of Valin? Where shall we find so complete and prac
tical a t.reatise on insurance as in the mature labors of Emeri
gon? Where shall we find the law of contracts so exten
sively, so philosophically, and so persuasively expounded; as 
in the pure, moral, and classical treatises of Pothier? Where 
• 

shall we find thc general doctrines of commercial law so 
• • 
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brietly, yet beantifully, laid down, as in the modern commer
cial code of France? vVherc shall we find :mch ample gene
ml principles to guide llS .in lIew alld difficult cases, as in t.hat 
wnerable deposit of the learning and labol'~ of ihe jmists of 
the aneicnt "'odd, the Illstitnics and Pandects of Justinian? 
'rhe whole continental jurisprudence rest~ upon thi~ broad 
foundation of Roman wisdom; and the ElIgli:;!l common 
law, churli:;;h and harsh as was its fClUbl education, has con
d(~scendcd silelltly to bon'ow many of its best principle:; from 
this enlightened code.! The law of contracts and persollalty, 
of trusts, amI legacies, and charities, ill England, has been 
formed into life by the soft solicitudes and devotion of her 
own negleeled professors of the ci vii law. 

There is no country on eart.h which has more to gain than 
ours by the thorough study of foreign jnrisprudence. vVe 
can have no difIicuJty in adopting, in new cases, such princi-

• 

pIes of the maritime and civil law, as arc adapted to our 
own wants, and commend themselves by their intrinsic con
venience and equity. Let us not vainly imagine t.hat we 
have unlocked and exhausted all the stores of juridical wis
dom and policy. Our jurisprudence is young amI flexible; 
but it has withal a masculine character, which may be re
fined and exalted by the study of the best model::; of anti
quit.y. And the structure of our state and national govern
ments, wl?ile it easily admits of the incorporation of foreign 
maritime principles, at the same timc makes it safe, useful, 
and commendable . 

• 

There is yet another study which may well el.grtge the 
attention of American lawyers, and be, in the language of 
Lord Coke, both honorable and profitable to them. I mean 
the study of the law of nations. This is at all times the 
duty, and ought to be the pride of all, who aspire to be 
state~men; and, as many of our lawyers become ]pgislators, 
it seems to be the study to which, of all others, they should 

• 
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most seriously devote t.hemselves. Indepemlelltly of these 
considerations, there is nothing that can give so high a finilih, 
01' so brilliant un ornament, 01' so extensive an instrnctioll, as 
this pursuit, to a profc:;sionul l'ducatjon. \Vhat, indeed, can 
tend morc to cxalt. and purify the mind, than speculations 
upon the origin aud extent of moral obligatiou::;; upon the 
great tl'll/lls and dietate:-; of Jw.inral law; upon the immuta
ble principles that regulate right and wrong in social and 
private lifc; and upon the just applications of these to the 
intercourse, and duties, and contentions of jm:lt~l)endent na-

, I 

tiOI1:; ? \Vh~t can he of more tmnscendentl.:l'ignity, or' bet-
-... - . 

ter fit,ted to cmploy thc highcst faculties of genius, than the 
devclopment of thosc important truths, which tcach the du
ties of magistrates and !1.~oplc; the rights· of peace and war i 
the limits of lawful hostility; the mutual duties of bellige
rent and neutral powers; and \vhieh aim at the illtroduction 
into national affairs of that benign spirit of Chri:;tian virtue, 
which tempers thc cxercise cven of acknowledged rights with 
mercy, humanit.y, and delicacy? If the science of jurispru
dence be, as it has been eloqnently described to be, " thc pride 
of the human intellect," and" the collected reason of ages, 
combining the principles of original jnstice with the infinite 
variety of human concerns," where can we find more striking 
proof:; of its truc excellence, than in the study of those max
ims, which addrc:;s themselvcs to the best interests and the 
most profound reflect.ions of nations, and call upon them, as 
the in:stl'Uments of Providenc(', to administer to each other's 
wants, to cheek inordinate ambition, to support the weak, 
and to fence in human infirmity, so that it can scarcely 
transct.'nll the bounds of established rules, without drawing 
after it universal indignation and resistance? Yet, how few 
have mastered the elementary treatises on this ~mbject, the 
labors of Albericus Gent.iIis, and Zouch, and Grotins, and 
Puffendorf, anu Bynkershoek, and Wolfius, and Vattel? 
How few have read wit.h becoming reverence and zeal the 
decisions of that splendid jurist, the ornament, I will not say 
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of his own age or country, but of all ages and all countries; 
the illtrepid l-'upportcr t'qnally of ncntral and belligcrent 
rights; til(' Pl1l'(' and spotle:;s magistrate of nations, who has 
administered the dictates of univcrsal jurisprudence with so 
much dignity and discretion ill the Prize and Instance COUl'ts 
of Englalld? Need I pronounce the name of Sir 'Villiam 
Scott? How few have aspired, evell in vision, aftcr those 
comprehensiyc researche~ into the b,y of nations, which the 

Introductory Diseonrse of Sir James l\Iacldniosb lJas opened 
and explained with snch attractive elegance and tl'l1th ? 

Such arc some of the studies from which American juris
prudence may, in my humble judgment, derive cssential im
provements; and I cannot but indulge the belief that they 
will be eagerly sought and thoroughly examined by the good 
and the wise of succeeding ages. . 

The mass of the law is, to bc surc, accumulating with an 
almost incredible rapidity, and with this accumulation, the 
labor of student:;, as well as of professors, is seriously aug
menting. It is impossible not to look without some discour-

. agement upon the ponderous volumes, which the next half 
century will add to the groaning shelves of our jurists. The 
habits of generalization, which will be acquired anel perfected 
by the liberal studies, which I have ventured to recommend, 
will do something to avert the fearful calamity, which threat-

, 

ens us, of being buried alive, not in the catacombs, but in 
the labyrinths of the la\y. J know, indeed, of but one ade
quate remedy, and that is by a gradual digest, under legisla

t~\'e authority, of those portions of our jurisprudence, which, 
under the forming hand of the judiciary, shall from time to 
ttmc acquire scientific accuracy. By thus reducing to a text 
the exact prj nci pIes of the law, ,ve shall, in a great measure, 

get rid of the necessity of appealing to volumes which con
tain jarring and discordant opinions; and thus we may pave 
the way to' a general code, which will present) in its positive 
and authoritative text, the most material rules, to guide the 

lawyer, the statesman, and the private citizen. It is obvious 
, 

• 

, 
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that snch a digest ean apply only to thc law, a:3 it has beell 
applied to human concerns in pm;t tirnes. Hut by revi:3ion~ 
at di::;hmt pcriods it may bc made tn reflect all the light which 
intermediate decisions may have ihrown upon our jUl'i:5prn
dence. To attempt more than this wonlll be a hopeless labor, 
if not an absurd project. "\V c ought not to permit. ourselves 
to indulge in the thcoret.ieal cxtl'avnganees of ~omc well
meaning philosophical jnrist~, who believe that all human 
concerns for the future can be provided for in a code, speak
ing a definite language. Sufficient for ns will be the achieve
ment, to reduce thc past to order and certainty; and that 
this is within our reach cannot be matter of doubtful specula
tion. It has becn already accompli~hed in a manner so tri
umphant, that no cavil has been able to lessen the fame of 
the authors. The Pandects of Justinian, imperfect aR they 
are, from the haste in which they were compiled, arc a monu
ment of imperishable glory to the wisdom of the age ; and 
they gave to Rome, and to the civilized world, a system of 
civil maxims, which has not been excelled in usefulness and 

• 

equity. They superseded at once the immense collections of 
former times, and left them to peri:;h in oblivion; so that, of 
all the ante·Justinianean jurisprudence, little more remains 
than a few fragments, which are now and then recovered 
from the dust and rubbish of antiquity, in the Codices Re
scripfi of some venerable libraries. rrhe modein code of 
France, 0 embracing, as it docs, the entire elements of her 
jmispmdence in the rights, duties, relations, and obligations 
of civil life ; the exposition of the rules of contracts of every 
sort, including commercial contracts; the descent, distribu
tion, and regulation of property; the dcfinition and punish
ment of crimes; t.he ordinary and extraordinary police of the 
country; and the enumeration of the whole detail of civil 
and criminal practice and process, " is perhaps the most fin-

o 

ished and methodical treatise of law, that the world ever saw~ 
This code forms also the law of Holland, and, with compara-, 
tively few alterations, has been solemnly adopted as its fun-

o 
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dament,al law by the State of Louisiana. The materials of 
it were to be Bought for among an almost infinite variety of 
pnwincial l1sages and customary laws; and were far morc 
difficult to reduce iuto ~y~tL~m than allY which belong to the 
comlnOll law. It is left to the futme jurist:; or om country 
and BlIglalld to accomplish for the common Jaw, what has 
thus 0(,(,11 c:o snecC'ssfully dCll10nstmtcd to be U ploaetical pro
blem in thl~ jmi~p1'l1dence of other lw.tiomi; U tu;-;k wllieh the 
modci't but ,,"onderful genius of Sir \Villiam Junes dftl not 
:;cruplc to bclie\"e to be within the reach of a ::;illglc mind 

successfully to accomplish . 
• 

Gentlemen,· I huyc tllUfi endeavorcd, not as I could '.vish, 
but as I haye been ablc, ami<.h;t the carcs of private life, and 
the distractions of ofIlcial bu:-;incss, to lay before you some 
impcrfect skct<:hcs of the past history of the Jaw, of its future 
pr . .)spects, and of the sources, whence we may derive improve
ment. l\Iay I add, in the language of' the cminent living 
jurist (Sir James l\fackintosh) 1 ,\'hom I have already cited, 

• 

that" there is not, in my opillion, ill the whole compass of 
human afrn.il'~, so noble a spectacle as that which is dbplayed 

in the progress of jurisprudencc; where we may contemplate 
the cautions and uJlwearied exertions of a succession of wise 
men through a lung course of ages, withdrawillg every case, 
as it arises, from the dangerous power of discretion, and 
subjecting it to inflexible rules; cxtending the domillion of 
justice and reason; and gradually contracting, ,v!thin the 
narro\vest possible limits, the domain of brutal force and of 
arbitrary will." 

• 

If, in the discussion of these topics, I have suggested a 

single hint, that may cheer the student in his laborious devo
tion to the elements of the law; or have U\vakcned in the 

mind of a single advocate another motive .to quicken his elo
quence or zeal, my humble labor will not be without its con
solations. We are all bound by the strong tics of civil obli-

1 Introd. Disc. 62. 

• 

• 
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gation, by pl'ofessionul character, by patriot.ic pride, and by 
moral feelings, to cultivate and extend this interesting sci. 
ence. No bar ill America is more justly ent.itled to public 
eonfiden('.c than that of my native state; and none may 
more justly claim re~pect for its moral, literary, and juriuieal 
elevation, than that which I have now the honor to address. 
Much, however, remains to be done, to sat.isfy a just ambi. 
tion fol' excellence; and every day's experience admonishes 
us, that life is short, and art is long, fnrni;:;hing motives at 
once to excite om diligence, and to restrain an undue ardor 
in any human pursuit. 

vVhen, indeed, I look round, and cont.emplate the ravages 
which death has made during my own brief career, not only 
among the sages of the law, but among those in the fresh 
bloom of youth, just struggling for distinction, ' the consi· 
deration fills me with the most profound melancholy. Since , 

, 

we were convened here on the last anlliversary, thc modest '~ 

and accomplbhcd Gallison has closed his useful life, and 
buried with him many a brilliant hope of his parents, friends, 
and country. I will not dW,ell upon hi~ distinguished talents 

-
and virtues, his blamele::is innocence of life, 1 iis elevated 
piety, his unwearied diligence, his extensive learning, his 
ardent devotion to literature, his aeti vc benevolence, exhaust· 
ing itself in good deeds, and "blushing to find it fame." 
You knew him well, and your sympathies have mingled with 
the tears and sorrows that embalm his memory. But I may 

, prop0::ic him as an example, polished, if not perfect, of that 
excellence, 'which the studies I havc this day ventured to 
recommend, are calculated to produce. 'rracitus has recorded 
with affectionate solicitude the life and character of Agricola. 
May I be permitted to borrow [rom his admirable page a 
single passage, to grace the memory of my lamented friend 
and pupil? "Placide quiesc?::i, nosque, domum tuum, ab 
infirmo desiclerio et muliebribus lamentis ad contemplationem 
virtutum tual'um voces, quas neque lugeri, neque plangi fas 
est j admiratione te potius quam temporalibus lautiibus, et si 
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natma suppeuitct, mmnlatione clecorcmus. Is verus honos, 

cn uonjundissimi cujusque pietas:" 
'\rVe, too, must soon pass away to the tomb, where our 

fricnds and instructors, the i\ meses, the Sullivans, and the 
Dextcrs, the Lowells, the Danas, t.he Parsonses, ancI t.he Se
wall:,;) are gOlle before us. \Ve cannot be indifIcwllt to the 
fate of out' children, 01' our country; and the happiness, as 
well as the honor of both, is indissolnbly connected with the 

faithful admillish'ation of justicc. Nor ought we to disguise, 
that that scicnee which has been the choice of our youth, and 
the ambitioll of our manhood, has much in its milder studies 
to ~()othc aJld checr us ill the infirmities of old age. Nor can 
it be deemed a human frailty, if, when we take our last fare
WE'll of the law, we "cast olle longing, lingering look behind," 
and bless those rising lights, which are destined to mlorn our 

juridieal tribunals, however dimly tlwy may be descried by 
_. our fadiJlg vision. 

May our successors in the profession look back npon our 
time~, not without some kind regrets, and some tender recol
lections. :May they cherish our memories with that gentle 
l'ercrcncc which belon!!s to those who have labored earnestlv. 

Q v' 

though it may be hUI1:bly, for the advancement of the law. 
May they catch a holy e-n"tlmsiasm from the review of our 

attainments, however limitcd they may be, which shall make 
them aspire after the loftiest possesRiolls of human learning. 
And thus may they be enabled to advance our juri::;prndence 
to that degree of perfection, whieh shall make it a blessing 

allcI protection to our own country, and excite the just ad
miration of mankind. 

• , 
• • 
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l\IKMORIAL AGAINST HESTRICTIOXS ON COl\E\[ERCE, 

ADDIIESSED TO TUE COXmtESS Ol~ TIm l.:XITED STATES, Jl.:XE, l:;~O, IX 

HBIIAl.I,' 01" TIm 1\mnCHAXTi; AXD OTJIEltS, IXTERESTED IN COM

MERCE IN SALI~)r AND ITS YICINITY, ON TIm DISCOXTIXU,\XCE OF 

Cln:DITS ON nEVEXUE 1l0;<;DS, TIm ABOLITION OP DltAWIIACI\S, AXD 

OTllER llESTIUCTIONS ox C01\L\mnCE rlWl'OSED IN CONGltESS. 

-

THE undersigned Memorialists, :Merchants and Inhabitants 
of Salem, in the Com mOll wealth of 1\lassachllsctts, and of the 
towns in its v~cinity, beg leave most respectfully to repre
sent: ' That they have seen, with nnfcjg~cd regret and sm
prise, some propositions recently brought forward in COJlgre5~, 
and ot.hers advocated by respectable portions of the commu
nity, which, in thcir humble opinion, are calculated seriously 
and certainly to injure, if not eventually to destroy, some of the 
most important branches of the commerce and navigation of 
the United States. 

The ~ilemorialists have not thc slightest intention of cast· 
ing any imputation of unworthy mot.ives upon those, from 
whom, on this occasion, they feel themselves compelled to 
differ in t.he most decided manner. 'llhey are ready to admit, 
that many of those who are inclined to revive commercial 
prohibitions and restrictions, and to change some of the 
fundamental rules of our financial policy, are governed by 
motives solely suggested by their own views of the national 
interests. They are free also to admit, that the manufac-
turing interests of the country deserve to receive the foster
ing care and patronage of the government. But, while they 
make these admissions, they also beg leave to suggest, that 

, 
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the interests of commerce are not less vital to the welfare and 
prospcrity of the Union, than manufactmes; and that it 
never CUll be a sound or safe policy to build up the one upon 
the ruins of the other. Under a wise and enHghtelJcd revenue 
~Y:'itclU{ the commerce of our country has hitherto advanced 

• 

with a rapidity and forcc whieh llaYC exceeded the most 
sanguille expectatiolls of its fi·iclld~. This COlllmerce has 
eontl'ibutcd largely to the employment of thc capital, the 
ill dust I'Y) alld 1 he entcrprise of our citizens. It has quickened 
the march of agriculture; aud by increasing the value, as 
well as amount, of its products, has giycn to the planters 
and Imsbandmcll a reward in solid profit for their toils. It 
has abo materially sustained the credit and finances of the 
natioll, by insuring a regular and growing revenue, through 
a taxaTioll scarcely felt, and cheerfully borne by all classes of 
OUl' citizells. It has aho given bjrth.to our naval power, by 
fostering a haruy race of seamen, and patronizillg those arts, 
which arc esselltial to the building, preservation, and equip
ment of our ships. It has greatly enlarged, and, the :Mcmo
rialists had almost said, created, the moneyed capital of the 
country. And the lVlcmorialist~ believe, that it cannot be 
too frequently 01' deeply inculcated as an axiom in political 
economy, that pl'Oductive .~apital, in whatever manner added 
to thc slock of the country, is equally beneficial to its best 
interests. Its real value can never be ascertained by the 

• 
sources, from whence it flows; but from the blessings which 
it dispenses. A million of dollars added to the pre llctive 
capital by commerce, is at least as useful as the same sum 
added by manufactures. 

The benefits of the commerce of the United States which 
have been enumerated are not deduced from theoretical 
reasoning; they are established by thirty years' experience, 
since the constitution was adoi)ted. At that time our capital 
was small, and had suffered for a series of years a continual 
diminution. Our agriculture was depressed, and our finances 
were emban·assed .. The changes, which a thrifty commerce 

• 
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dming this pel'ioll lla~ contributed to produce, nrc so striking, 

that they scarcely require to be stated, rrhcre i:5 not a single 

portion of the coUnt,y, that has not felt its beneficial in

fluence, On the seaboarll, we have everywhere llouri~hi1Jg 

tOW11::; and cities, the bu::;y haunts of jlHJnstl'Y, wherc the 

prollnct:-i of Oul' soil are accumulated on their transit to 

foreign countries. In the jntcrior, Imlllln.'d::; -of town:::; have 

ariscn in places, which but a few year:::; sillce were desolatc 

wa:::;tcs or dreary forest;:;, The agriculture of the old statc::> . 

has grown up, amI ~preud it:::;df in u thou:m.nd llew dil'cetions i 
and our cotton amI our wheat, our tobaeco and oUt' prori
sion;:;, arc administering to the wants of millions, to whom 

even our very llame was but a shclI't time ago utterly un
]01own. 

The l\Iemoriali:::;ts would re';j"lectfully ask, if it be not a part 

of the Juty of a wi:::;e nation to profit by the les:::;ons of expe

rience? Is it just, is it salutary, is it politic, to abandoll 

a course, which has so eminently conJuced to our welfare, 

for the purpose of trying experimcnt;;, the efiect of which 

cannot be fully ascertained, ,vhich are founded upon merdy 

theoretical doctrines, at best complex and questionable, and, 

it may be, ill practice, ruinous as well to morals as to pro

perty? Suppose it were practicable to arrest the pl'c:5cnt 

course of commerce, to narrow its limits, and even to reduce 

it to the mere eoa~ting trade of the nation, i~ it clear, that the 

capital thus withdrawn from commercial pursuits could be 

as usefully or as profitably employed ill any other branch of 

businc~s ? It is perfectly certain, that such a change must 

be attended with severe losses to the merchants. and with , 

ruin to numerous classes of our citizens, to our seamen, and 

shipwrights, and other artisans, whose business depends on, 

or is connected with, commerce. Cases may possibly arise, 

in \vhich the interests of a respectable portion of the commu

nity may be justly sacrificed; but they are cases of extreme 

public necessity; not cases, where the rivalry and the inte

rests of one class of men seek to sustain themselves by the 
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destt'l1elioll of anothcr. In a frce coulltry, too, it mny \yell 

be asl\('d, if it be a legitimate end of gon'rtlmcllt to control 

the ordinnry occlipatiom; of 111 ell , and to (XllllJlcl them to 

conlillc thcl11s!.'IV<.'~ to plll':mib, ill whieh their habits, their 
feding,;, 01' theil' t'lltcrpri::-;c, ['orllid them to engage. \Vhile 

the m:lllnfaetnrers are left free to engage in their 0\\,11 pecu

liar plll':-\tlit~, elljoying ill common with otllt'r:; a rea::-;onuble 
proteeiiol1 from thl' government, the l\[l'l110l'ialist,; trnst, that 

it i;-; no undue claim on their oWn part to plead for the free

dom llf eOllllnerCe abo, as t he natural ally of' awicuHure 

amI Iland greatness. Nothing, ho\\'c\'er, can be more obvi

on:o:, illitll that mauy of the manfaetlll'ers and their friend:; arc 

attempting, by fallacious statements, founded 011 un intel'c:;tcd 

poliey or a mi:;;guic1ed zeal, or ycry short-sighted views, to 

nproot some of the fundamcntal principles of our revenue 

policy, and to compel our merchants to abandon :-;o01e of the 

mO:5t lucrativc branches of commercc, branche::;, which alone 

enable 11:5 to contend with snccess again::;t the 111OIlOpoly and 

the competition of foreign nations. 

It i" not a little remarkable, too, that thcse attempts, to 

which the l\Iemoriali~t::; allude, arc not only repugnant to 
those maxims of free trade, which the United States have 

hitherto so forcibly and perseveringly contended for, as the 
:iure foundation of national pro;-:;pcrit.y; but they me pressed 

upon 115 at a moment, when the statesmen of the Old \Vodd, 

in admiration of the snccess of our policy, arc relaxing the 
rigor of their own systcms, and yielding themseh'c:5 to the 

rational doctrine, that national wealth is heft promoted by a 

free interchange of commodities upon principles of perfect 

reciprocity. May thc Memorialists be permitted to say, that 

it would be a strange auomaly in America to adopt a system 
• 

which sound philosophy is exploding in Europe; to attempt 

a monopoly of the home market, and yet claim an entire 

freedom of commerce abroad; to stimulate our o\vn manu

factures to an unnatural growth by the exclusion of foreign 

manufactures, and yet to expect that no retaliatory measures 
21· 
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would be pursued by other nations. If we arc unwilling to 
receive foreign manufactures we cannot reasonably suppose 
that foreign nation::; wilt rccei \'C OUl' ra \V materials. vVe may 
force other nations to seek an inferior market for their pro· 
ductioms; but we call not force them to becomc buyers when 
they are not sellers, or to commrne our cottons when they 
cannot pay the price in their own fabrics. \Ve may eornpel 
them to usc the cotton of the Vol est Indies, or of the Bruzils, 
or of the East Indies, or the wheat of the Mediterranean, an 
experiment in itself sl1Hiciently dangerous to some of our 
most vital interests; but we cannot expect them to carryon 
with us a ruinous trade when the profit is all on onc side. 
Nations, like il1llividuals, \vill pur::me their own interests, and 
sooner or later abandon a trade, however fixed may be its 
habits, where there is no reciprocity of benefit. 

There is another consideration which the l\Iemorialists 
would respectfully suggest, that is entitled, in their opinion, 
to great weight on questions of this nature, and that is, the 
dangers and inconveniences which fluctuations in the com· 
mercial policy of a nation unavoidably produce. The trade 
of a nation is of gradual gl'Owth, and forms its channels by 
slow and almost imperceptible degrees.' Time, and confi
dence, and protection, and experience, are necessary to give 
it a settled course. It insinuates itself into the general com· 
merce of the world with difficulty; and when incorporated 
into the mass, its ramifICations are so numerous and intricate 
that they cannot be suddenly withdrawn without i:nmense 
losses and injuries. Even the temporary stoppage of but a 
single branch of trade throws thousands out of employment; 
and by pressing the mass of capital and shipping which it 
held engaged in its service, into other branches, it is sure to 
produce embarrassment add depression, and not un frequently 
ruin to the ship-holders and the merchants. Besides all this, 

• 

. men are slow to engage their capital in new pursuits. They 
have a natural timidity in embarking in enterprises to which 
they are not accustomed j and, if the commercial policy of 

• 
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the nation is fluctuating, they feel so much insecurity in it 
that. they are unwilling to yield themselves up even to pros
pect;; apparently inviting. No nation ever prospered in com
merce until its own poljcy became settled, and the channels 
of it::; trade W(,l'C worn deep and clear. It is to thi~ state of 
things that the capitali~t looks with confidence; becansc he 
may eoncludc, that if his profits arc but small, they arc sub
ject to a reasonable certainty of calculation. Allother state 
of thillgs may suit thc young and enterprising speculators; 
but it can never be safe for a nation to found its revenue 

• 

upon a trade that if.; not uniform in its operations. 'l'he 
• 

Memorialists most sincerely believc that it is a sound politi-
cal maxim, that the more free tr~dc is, and the 'lUfC widely 
it circulates, the more sure will be its pro;.;perity, and that of 
the nation. Every restriction which is not indispeJlsable for 
purposes of revenue, is a shoal which will impede its pro
gress: and not un frequently jeopard its security. 

Having made these preliminary observations, which they 
cannot deem unworthy of the serious attention of the na· 
tionall('gislature, the Memorialists now beg leave more par
ticularly to call the attention of Congress to the measures 
whieh have been recently proposed and apparently approved, 
for the purpose of prohibiting the introduction of foreign 
woollen and cottOIl goods, and, as auxiliary thereto, the 
abolition of drawbacks and credits upon the duties due upon 
goods imported into the United States; measures, which, if 
adopted, will, in the opinion of the Memorialists, bring a pre
mature decay and a general distress upon the whole com
mercial and agricultural interests of the nation. 

It has been suggested, both in and out of Congress, when 
measures have been heretofore proposed, having a direct 
bearing upon commercial interests, that the silence of mer
chants ought justly to be considered as an acquiescence in 
the justice and policy of such measures. Truth compels the 
Memorialists to say, that the reverse has generally been the 
case. The merchants of our country have had a deep, and, 

- -
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it is hoped, not an ilt-fOllllckd eon!idence in the firmness, the 
wisdom, and enlightened poliC'y of COllgres8. They have 
not been pr('pal'cd to f;nppo~e that old and wpll-tried aBd 

successflll sY:3tem:-; wonld lw aballdoned merely becanse ihcy 
werc assailed by tho:-;c \\'l1o:-:e interest~ or who:-::e mi::;ta\H'1l 

• 

zeal led them to plan their overthrow. They have Lclicycd, 
(nor is it an idle or vain crednlity,) ihat our stntc:-;men~ 

selccted from the whole commnnity, would wateh with 
anxiety and diligence ovcr the illterc:-;ts of all; and that they 
would distingnish the natural bia:-:c~ of those whose jlldg-

• 

mellts were blinded by a partial vicw or their own intt'l'c:::ts, 
1'\'Om the just influences oC snpC'rior political foresight, aided 

• • 

by the most comprehensive knowledge. Oil many occasion:::, 
therefore, in which their intere:-,is have been assailed, and, as 
the l\Icmorialists think, injurionsly assailed, the merchants 
have been silent, not from indillcrcllce, but from confidence; 
not from a sense of propriety and jn:::tice, but from a proud 

• 

belief, that their intere:;ts werc i:\ufe when they wcre under-
stooa; and that the national legislature could. not be pre
sumed to want know'ledge or inclination to protect them. 
On the prCi;cnt occasion, however, so wide have been the 
exertions of the manufacturer;;, so plausible some of their 
statements, and. so popular, though delusive, :;ome of their 
doctrines, that the Memorialists feel themselves called upon 
to resist them ill the most serious man ncr, as injurious to the 
country, and to throw thelm:ielvcs upon thc intelligence and 
firmness of the representatives of the nation to vindicate their 
rights. 

rrhe subjects of drawbacks, and of credit upon duties, are 
intimately connected in their general aspects; but at the 
same time admit of some distinct views, which may well 
entitle them to separate consideration. Both of them origin
ated at the earliest period of our g'Jvernment, and were 
incorpora.ted into our first revenue laws. Both of them had 
the unequivocal approbation of our most enlightened states
men of that day; and both of them have the sanction of 
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lIearly thirty years of experience in their [amI'. At 110 period 
or om poli1ical hi::d,ory, until the present, Iw.:::; any doubt heell 
pllbliely breat hed, at least. to the kl\()\dedgc of the l\Ielllori
<t!i:-:t:', of their pradical adnwtages; 'and during thi~ whole 
period, om ,COt1lIlWrCe 1m:, been progrcssi\"ely iUt!rcasing. 
~\Ilt1o:st all eomlllcrcial llatioll:', too,' hn. YC a f'y:::;tem, analo" 
gau:::; to um;o;, ingraftetl into their reH'lHlC regulations. III 
all: it i~ bdi('\'('d, a di:-::crill1ination j;,; made bctwccll goods 
illlpol't(·d for hOllle ('on:-:umption, alld i ho;o;e desiglled fCll ex
!l0rintioll; alHl the dntie::: on the laiter arc very trilling, espc
('ially when compared with the dutie:::; usually paid on the 
forltler. In re:::pect to credit for dutie:::;, the kllO\v1l equivalent 
i:-: the deposit of the goods in cntrcpot,. and the dntic:::; arc 
paid ollly after a limited period, or upon an eventual sale ill 
the dOliw:-:ric market. In Great Britain, to whose system of 
rCrl'lll1l' ours bears the ~trollge::;t re:::.emblancc, imported goods 
me warehou:'!cd uuder the joint direction alld keys of the 
gO\"Cl'1J1I1l'llt and the owner, and the (h;ties arc in general 
paid \\'!Jell they arc djsposed of in the market. This system 
of dl'po~it js exceedingly expensive, and onerons, and compli
cated, and requires large store:::; iII every commercial city, and 
llumerons olIicers, and is attended ""iih injurious delay. Its 
objeet is to gi\"e the benefit '1f credit to the merchant, and it 
ha~ thnt eficct; but it is at a heavy expense to the govern
ment. In this country the same object is obiained at a vcry 
small expense, in a much more simple way; and where the 
o1liccrs of thc customs act with prudence and vigilancc, the 
risk of loss to the govcrnment [rom the non-payment of the 
bond,s given wjth sureties for the dutics is small, very small 
indeed, compared with the expellse of thc other system. In 
the district of Salem and Bcverly, thc whole amollnt remain-

~ 

ing unpaid on bonds f~l' goods imported, from the orjgin of 
the government to the pruent time, deducting the debentures 
due and unpaid on the same goods, is but $1562.46; yet 
that district alone has furnished many millions to the revenue 
of the United States . 

• 

, 
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The fact, however, that in all foreign commercial nations, 
a credit is allowed for duties upon goods imported, and a 
drawback is allowed directly or indirectly upon exportation, 
seems to justify ill an eminent degree the opinion, that the 
system is useful to the public and salutary to eommerce. 
And thc cxperience of this country is entirely in its favor. It 
may then with some confidence be asked, Why should it be 
changed? Why should we leave fact for conjcctmc, and 
hmmrd new experiments in case~_where the great objects of 
the government have been already attained? vVhy should 
we involve the immense manufacturing, agricultural, and 
other interests, connected directly with commerce, in distress 
or ruin, for the purpose of speculating in new schemes, ill 
adapted to the state of our country,- and whose success is yet 
to be ascertained? It appears to the :Memorialists, that it is 
incumbent on those who would lead the nation into such 
schemes, to demonstrate .their wisdom and policy before they 
are adopted; and not by arithmctical calculations bottomed 

I 

, 

on visionary notions, to Cflll_ upon the nation to reject the 
, 

lights already furnished bY'its own experience. 
< 

But it may perhaps be inquired, what are the benefits de-
rived to commerce from a credit upon duties? The Memo
rialists are perfectly willing to state some of thc leading 
benefits, public as well as private; for in this as in almost all 
the like cases, public and private interest go hand in hand. 

It will not be denied that the United States, even at the 
present time, does not, when compared with the great nations 
in Europe, abound in moneyed capitaL This is in almost 
every nation a subject of slow accumulation, even under cir
cumstances peculiarly favorable to its growth. But in a 
Joung nation, the obstacles are generally great, from the cha
racter and various pursuits of the inhabitants, the extent of 
their wants, and the rivalry and superior advantages for its 
employment presented by flourishing nations. At the time 
when the United States adopted its system of credits and 
drawbacks on duties, its moneyed capital was very small j and 

< 
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the great policy of the govcml11ent was to give every facility 
for its fnll employment. It is obvious, that the more capital 
i::; employeel ill commerce thc more extensive will be its 

• 

reach, alJd the more revenue will be acquired by the govern-

menL \Vhatever of capital, naturally Howing ill this chan
ncl, is withdrawn from it, a.nd remains unemployed, is so 
mnch IO:-5t to the commerce of the country. The duties upon 
the illq>Ol'tatioll of good:; i:-; 011 an average at least twenty
lire per ccnt. of the valne of thOi:iC good:..;, or of the capital 
employed. It follows, that, if this is immediately withdrawn 
Ii'om the funds of 1 hc merchant, it is so much loss of his 
comll1ercial capital. A lit.tle det.ail will render this apparent. 
'Whellevcr a voyage iH undertaken, the merchant invests as 

mueh capital as he t.hinks llccessary for the purchase of the 
goods to be im ported, and also as much more as will be 
necc:,:sary to meet all the disbursemcnt:; and cxpenses of the 
voyage. An this is paid ill advance. \Vhell thL goods are 
importeu, thcy are not immediately sold. 1'he market may 
be dcpresseu, or the goods be of ::ilo\y consumption, or not be 
adapted to the wants of this country, or be ultimately des
tined for a foreign market. In these cases, and these are 

common case~, it is obvious, that no immediate sale can be 
mude without great ::;acriiices, which arc wholly inconsistent 

with allY profitable commerce. Even when sales are eHected, 
they are rarely made for cash. A credit is almost universally 

allowed to the purchaser, varying accoruing to the nature of 
the commodity and the demand in the market, from four to 
eight, and even twelve mouths. Under such circumstances, 

if a cash payment is required for the dutie&, i~ is obvious, 
that the merchant must either, in anticipation of this demand 
gradually withdraw ii'om his other business a portion of his 
capital equal to the duties; or he must divert an equal por
tion ready to be employed in another voyage; or he must 
procure money upon credit from other sources, loaded with 
the payment of interest; or he must consent to make enor
mous sacrifices by an immediate, forced sale. If he be a pru-

• 
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<lent, cautious rnerchant, this very circnmstance will operate 
to prevent him from cmploying his whole capital in com
merce, lest he should bc compelled to make ruinous sacrifices; 
01', hy a merc temporary depression of the market, be exposed 
to the most painful cmbarras~mcnts. It is with the express 
view of preventing this palsy upon commercial operations, 
that a credit upon duties has been allowed by i.he wi~e and 
great men who have hitherto governed om country; and this 
credit is carefully adjusted to ihe dilTereHt portiolls of our 
trade, so as to forl11 a credit equal in a general view to the 
time consumed and credit allowed before the merchant re
ceives his money npon thr; sales of the goods upon which the 
specific dut.ies have accrued. 

, In confirmation -of this general statement, the Memorialisb 
would respectfully call the attention of Congress to the East 
India trade, a trade in which Salem has been long, and 
dceply, and succe,,~ ,"'llly engaged, a trade too which, however 
decried by the misgl1isl~d 7.cal of some, and the interested 
suggestions of others, has largely coniTibuted to the revenue 
of the United States, and yields not in importance to any 
ot.her branch of commcrce. Voyages to t.he East Indies are 
undertaken at vcry heavy expense, and with proportionahly 
large capitals. The goods which are brought home consist 
of articles either of such high prices, 01' such slow consump
tion, or of such bulk and quant.ity, as require a considerable 
length "of time before they can be sold at a reasonable profit, 
and the money actually realized upon the sale. The home 
market, too, for many of these goods is so limited, that ulti
mately a reexportation to El1l'ope becomes indispensable; 
and after a second voyage thus undertaken, the proceeds find 
their way by a circuitous remittance to England; and then 
again, before the merchant can realize his funds he must 
have notice of the remittance, and be able to sell his exchange 
at a reasonable rate in the market. It is not uncommon for 
cargoes designed for home consumption, to remain on hand 
for six months, and sometimes a t"velvemonth; and, when 
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sales arc e/lectcd, the usual credit is from four to eight and 
twelve lIIollths. So that, even with the credit for duties 
allowcd ill thi:; trade, it mmally happens, that the first and 
i3ccond in::;talrnents become duc before thc proceeds of the 
sales have been realized, and Hot unfl'cqnently before the 
cargocs have been filially ui;.;posetl of. Yet the uuties all 

thesc yoyagcs arc exceedillgly hca\"y, amounting in some 
cases to $100,000, a SUlTl, wbich cven our wealthicst 
merchallts coulJ. llOt readily advance, and "whil'h would ma
terially eheck even their commercial expeditions. It is not 
too mueh to decJare, that ill all probaiJility an abolition of 
the credit 011 uutie:; would ill1l11ediatc1y occasion a diminu
I,ioll of the East Iuelia trade OllC quarter parL i and, of course, 
it woulll occasion a proportiollate dimiuution of our revenue, 
and of employment to thoso whosc bread is as hardly earned, 
amI \\"!to::iC live:; are a::; dear, and whose welfare is as import
alit to the country as those of the manufacturers, who seek 
to [ounu their own fortunes upon the mill: f tbis commerce. 

Some of thc ill c1rects which ,vould res' t Ii"om the aboli
tion of this creuit will be obvious to the most careless ob
sern'l'. There is no pretcnce to say, that there i:; a super
abUlldaJh~C of moneyed capi tal in om COUll try. The uui versa1 
opillion proclaims ill a manner too audible and too distinct 
to be mi:5undcr::;tood, that mneh of the public dish'ess arises 
li'OI11 a defieiency of capital. The first ciIect, therefore, of the 
abolition of this credit would be a diminution of active 
capital engagcd ill trade and yielding a profit. It would be 
hoarded up to meet the anticipated demands of the govern
ment for accruing uuties. The rcvenue would, as has been 
already intimated, immediately suiler. But other evils of a 
still gravel' cast would ensue. Men of small capitals could 
no longer engage in trade; and, least of all in trade, where 
the voyagcs are long and the returns slow. Capitalists, and 
thc)' alone, could successfully carryon the great branches of 
commerce; and in their hands it would become a monopoly, 
which they might wield and manage at their own pleasure. 

22 
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The young and enterprising merchants ,vould be crushed in 
their attempts at competition, and 'would be compelled to 
navigate only in thORP. nafl'ow channels where trade almost 
stagnates or yields a scanty subsistence. Another necessary 
rc::mlt would be the enhancement of the prices of all foreign 
articles of domestic consumption. r.rhc mel'chaut would 
charge an interest and profit upon every advance made to the 
government in the shape of duties; and thus the consumer, 
upon whom nil snch charges ultimately fall, wonld pay these 
additional charges, together with the enhanced price, which 

, 

a smaller importation, with an equal d~mal1d would ncces-' 
sarily produce. These are evils. of no· ordinary.',m'agnitn(l~ j' 

, 

and it is confidently believed; that no wiRe legisla'ture- \Tould 
introduce them upon mere ::::peculation::::, thus taxing the' 
whole for the conjectnral belTefit of the few. 

'-. 

In reHpect to drawbacks, sonw--additional considerations 
. _.' 

seem nccessary to be stated, inasmuch as thc subject has 
been greatly misunderstood by some of those, who advocate 
their abolition. The drawback of dutieR is allowed upon 
importations of goods into the country, which are reexported 
within a year fro1'r. the time of their cntry. The object of the 
system is to increase the navigation and commerce of the 
country, by securing to our citizens a carrying trade between 
distant and foreign nations, in commodities, which are either 
unsuitable to our market, or of which a great surplus is im
ported. In every such case, the government deriveR a direct 
revenue of two and one half pcr ccnt. on the duties of the 
n~exF')rt.ed goods, this amonnt being always retained. This 
is a positive benefit to tile govern ment. It is obvious that, if 
no drawback were allowed upon such l'ecxportation, no sur
plus beyond the cor:s:.tmption would ever be imported. For, 
upon such recxpor".d,ion, the goods would be loaded with the 
whole duty, and the merchant could not afford to sell them 
so cheap in the foreign market by the full amount of that 
duty, which WOuld much exceed the whole profit reasonably 
,to be expec~.!d upon the goods. Under such circumstances, 

• 
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the shipping and capital of foreign merchants would be ex
e1u::iivcly engaged .ill thc carrying trade, and all the benefits 
of all incrcased cmployment for our scamell, our shipwrights, 
and our ~hips, including freight anu profitt;, would be cntirely 
lost. This is stated upon the snppm;Hion that such a trade 
could not be carried on, exeept eirenitously, and aftcr an 
actual importation .illio the United States. Al1(l this is rf'gu
larly true in rcgpect to the whole trade wit.h the British East 
Indie~, [rom which we are \Jot permitted to carryon any 
trade dirpct to BllI'ope, but are compelled by trcaty to land 
the goods first in the Uuited States. 

In l'c::ipect to the other portions of the carrying trade, the 
abolition of dmwbaeks would immediately leal to a direct 
trade between foreign ports, whenever foreign nations would 
perlllit our merchants to engage in it. This would compel 
them io equip, repair, alld man t.heir ships ill Europe, and 
thus to give all their di::\bursemcntl:i ill this great trade to 
foreigner::;. No goods would be im ported into the United 
States either from Europe or India, which were not indispen
sable for our consumptiol1; and this diminished supply of 
the home market would increase speculation, anel tend to 
r"oduce, in a very great degree, alternating fluctuations from 
a depressed to a high market. Commercial ad ventures 
would be thereby rendered more hazardous 'lnd precarious, 
sillce the foreign marJ;:ct would be ordinarily cut oIf after an 
importation into the United States; and if at any moment 
ihe foreign market should happen to be so high, as to justify 
an exportation, an artificial scarcity, far beyond what can 
now ever arise, would immediately ensue in the United 
States. 'l'he abolition of drawbacks would, in this view, 
opcrate as a direct tax. upon the consumers in this country. 
It would diminish the productive revenuc, and give a foreign 
character to our seamen and commerce, instead of concen
trating both, as their home, in the bosom of the country. 
Nor should it be forgotten how highly important the carrying 
trade has hitherto been, and how much it has increased our 

• 
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moneyed capital. During the year~ 1802, lSO:3, and :tROt: the 
dm\\"backs allowed on an aVl'rnge of these year:; cOl1~idera
bly exceeded a quarter part of the duties seemed to the go
vernment. In the ~ncceeding years 1805, 180G, and 1807, 
they constituted more than a third of the whole duties. So 
that on an avcrage of these six veal'S, the last three of which ;. 

l_ '" tt 
were the most pro~peronR years of Oul' eommercc, the carry-
ing trade constituted nemly one third of om whole foreign 
commerce. AmI although thb carrying trade be now, from 
the general state of the world, somewhat diminished, yet. it 
still rcm:lins onc of the most lucrative branches of our com
merce, and yields a steady revenue to the government. 

Under this aspect of 1he subject, the :Mcmorialists would 
respectfully inquire whether the abolition of drawbacks would 
not be disastrous to thc most important interests of our 
country, and dry up l:iome of the best sources of our national 
glory, as well as of our national wealth. Let it be consi
dered, also, that the policy of all commercial nations has uni
formly dictated the RantC cour~c; and that drawbacks, or 
their equivalent, are ulliformly held out as an encouragement 
to importations; and tlmR the supply is always kept consi
derably above the domestic con:mmption, and enterprise and 
industry are protected and rewarded. "Yill America be the 
first to abandon a policy by which she has so greatly protited? 
At the very moment when her commerce is gasping for life, 
from the accumulated competitions of foreign nations, leal· 
ous for their own interests, will she aid the blows aimed at 
its existence, and consign it to a prematmc destruction? 

The next subject to which the Memorialists would respect
fully ask thc attention of Congress, is a measure very perti-. 
naciously and lealously advocated by manufacturers and 
their friends ' they mean, thc entire prohibition, either di
rectly or by duties equivalent to a prohibit.ioll, of the import-

• 

ation of cotton and woollen goods. 'l'hat the tariff of duties 
now exist.ing is singularly favorable to manufacturers, the 
Memorialists had supposed would have been freely admitted. 
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\Yhaic\'cr art ieles are u~eful for domestic manufactures pay 
bnr it trivial duty i whatever art ides can be wrought here are 
loaded with a heavy duty, vaiying from fifteen to thirty per 
cellt. ad vnlore11l. The duty upon East India COttOIlS is 
ill deed (~lIorIl10US, and practically amoUllts to a total probibi
tioll. The coarser fabrics of cotton in the British Bast Indies 
co::;t about six cents a square yard, and were formerly im
ported ill large quantities into the United States, and sup
plied the poorer classes of citizens with necessary though 
humble clothing. The tariff directs all such cottons to be 
cstimated at the cost of twcnty-five cents per square yard, 
and levies upon them, therefore, a duty of OIlC hundred per 
cent., 01' a sum equal to their odginal cost. During the ycars 
1S0:!, ISO:], and 180-1-, the average imports from the British 
Ea:;t Indies werc about. $3,500,000, of which a little short of 
$:3:000,000 were gooch; paying ad valorem duties, being prin
cipally white cotton goods. In 1807 the goods payillg ad 
ndol't'l11 dlltie~, im ported from the ::;ame placp,s, had increased 

. to upwards of $4,000,000. In the same year fifteen shi ps 
were employed in t.his trade from the town of Salem alone. 
In illl! pa~t ycar two ships only have becn so employed; and 
for the [our years last past, no cotton piece good::; have been 
imported into this town for home consumption, the duty 
alone amountillg to a prohibition. The sacri.fice of this 
brallch of our trade alone has very seriously alTected the 
whole mercantile commll nity engaged in East India com
merce, and has nowhere been more sensibly or injuriously 
fclt t han in Salem. It has opcrated, foo, as an execssi ve tax 
upon the poorer classes of the community, who have been 
compelled to buy domestic fabrics, to supply their wants at 
higher prices, whieh their narrow means could ill afford. It 
hal; also annually struck olf from t~e revenue of the govern
ment thc whole duty upon seven eighths of the importations 
of East India cotton; that proportion having been absorbed 
by the domestic consumption. The loss to our ship-owners, 
and seamen, and commercial artisans, has been proportion-

22 IF 
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atcly great. And the j\Tf'mnrialists cannot refrnin from ex
prl'g~ing their a(~cidl'd ('0I1v1(-1 ion that this sacrifiec wa~ not 
called for by the pnblic interests; but wns n liberal jndnl
gcnce granted for the ex('lu~iYc bCllclit of the mnnnfnctnrerf-l, 
and pre~f;cd upon the nntinn by their irnpol'tnnate solicita
tions. Howcwr painful thi:,; llwmmre was, it was hornc ill 
silence, under the hope, that experience would one day Ci!ta

bUsh the propriety of it:-; l'C'pcul; alld that the 7.cal of 1 be ma
nufactnrc'rs wonld be sntistied with the destrnetion of one 

-
branch or commerce, and the heavy duties imposed upon all 
others. rrhes,~ expectations, however, have not been realized; 
and the l\'Iemorialists now learn with regret that one sacrifice 
is to be dcmandC'd nfter another, and one prohibition heaped 
upon another, by the friends of manufactures, ulltil all the 
sources of foreign commerce are dried up, and domcstic ma
nufactl1l'cs, sustained by enormons bonnties, abt;orb the whole 
moneyed capital of the nation. The Memorialists would mO:3t 
respectfully, but most solemnly, protest against the policy and 
the justice of snch measures. 

And what are the claims, the IVlemorialists beg leaye 
respectfully to ask, of anyone class of om citizens, to throw 
such enormous burdens upon the other classes of the com
munity? Is the agricultnral interest nothing? Is th'3 com
mercial interest nothing? Is the interest of the public in its 
revenues nothing? The cottOli and woollen trade is already 
loaded with twenty and twenty-five per cent. duties;. and if 
there be added the freight and charges upon impurtation, the 
domestic manufacturers have now an encouragement of a 
profit of from thirty to thirty-five per cent. more than the 
European manufacturers possess, if the same articles can be 
manufactured as cheap at home as they are abroad. In 
respect to the East india cotton trade, the encouragement is 
still more striking, the duties upon the coarsest fabrics ill that 
trade amounting, as has been already seen, to one hundred 
per cent. upon the Ol'iginal cost. And if cotton and woollen 
goods cannot be manufactured here, and sold as cheap, with 
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all the~c diflcrcnc('s of duty in their fn.YOl', docs it not e:.;ta
bli:·dl the conclllsion, that sllch mallufaeturcs are llot i he natmal 
growth of our prc:-C'nt ~itl1:ltion, and are llot adapted to t.he 
physicrtl, allcl moral, and happy cOllditioll of j he people? 
'Why shollid the farmer, and the planter, and the merchant, 
and il](' mechanic, and the labol'ing elrlsscs of the community, 
hr. taxed for the ncccsf'arics of life a snm eqnal to more than 
one qnarter part of their whole C'x)Jenditnrcs 011 these objects, 
that tl){~ mallufacturcl's may put ihis sum into their own 

poekct8 ? 
The l\Icmorialists arc no cnemies to manufactures; but 

they most sincerely expl'css it as thcir deliber::dc judgment 
that 110 lll<1nufactures ought to be patronized in the eountry 
which will Bot grow up and snpport themselvcs, in every 
competition jn the market, ullder the ordinary protecting 
duty; that the only mannfac1ures which can ultimately 
l1ouri;-:h here, are tho::;c which arc of slow gro\yth and mo
derate profit; such as cnn be carrif'd 011 by capitalists with 
ecollomy and steadincss; and that a change of sy:;tcm, which 
should :;nddenly introduce great profib, by encouraging un
due f:pe(:lllation, and the expectation of illordinate gain would 
end ill the deepest injuries evcn to mallufacturing cstablish
lTIrnti'. The history of the cotton manu!'actories in New 
England completdy demonstrates the tl'l1th of these positions. 
They grew up gradually under the protection of our ordinary 
uutics in a time of peace, and were profitable to those en-•. 
gaged in them. But when the embargo alld non-importa
tion systems produced a deficiency jn the foreign supply, a 
fevcrish excitement was produced; mallnfactories werc esta
blished without sulTicient capital; extravagant expenditures 
in buildings and machinery followed. For a while the demand 
\vas great and the profits high; but, upon the retmn of the 
ordinary state of thillgs, many of these establishments sunk, 
one after another, and involved their owners in ruin. And 
snch, in the opinion of the Memorialists, would be the scene 
acted over again in a few years if the manufacturers could 
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now succectl in accomplishing illt'il' present objects. For a 
shoH 'time their establish1l1cnt~ would flourish. But in n. free 
country like ours, there \'von1J b(~ a l'cadion of the othe}' 
great illten~sts of the commullity; and the llational distrcss 
and nat ional poliey would SOOI1 l'l'qUlrc a repeal of the mo
nopolizing system. A moderate protectillg dut.y is thc best. 
support of domestic mallnfaetmcs, for the \'cry rcason that it 
may be safely calculated on as pC'l'l1lallcllt. It may nut ell
cOl'lragL! speculation; but it will encourage the employment 
of capital, as fast as there is safety aild a reasonable profit 
connected with it. 

Nor will the high priccs and evelltual insecurity to domes
tic manuractures be the only evils attendant upon this pro
hibitory system. It will cncourage smuggling and frands to 
an extent truly formidable, and ncvcr yet practised in our 

, , 

country; and the same eflcrt will ari.se, though in a more 
limited degree, from the abolition of drawbacks and el'edit on 
duties. The utter impossibiiity of suppressing frauds and 
smuggling, where the markets arc very high, and tile prohibi
tions very extensive, has been demonstrated by the experi
ence of all Europe. During the most rigorous ellforcement 
of the contincntal exclusion of British maauractures, aided 
by civil vigilance, and military bayonets, and despotic power, 
these manufactmcs found their way into every part of Eu
rope, from the cottage to the throne. Great Britain herself, 
insp·lated as she is, and with a naval force adequate to every 
object, has not been able to supprc:5s smuggling. Prohibited 
goods und their way into the United Kingdom, nobvithstand
ing the \'igilance of her custom-houses, and the unwearied 
jealousy of her manufLctmers. 'In the United States, with a 

, 

thousand miles of seacoast, indent.ed with innumerable bays 
and harbors, how crrn it be reasonably expected that the 
temptations to illicit trame will not soon outweigh the habits 
of obcdience to the laws, especially when tho~e laws shull 
become odious, as t.he supposed instruments of one class to 
oppress another? Hit.herto our country has exhibited a 
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spectacle ilOt llllwortlJY of a free pcople. Frands I1pon the 
rerenue have been comparatively few; and smuggling has 
bern l'cprci'f'ed by ihe gelleral ~ell:-:e of the mercHntile com
mnnity. ''''Imc system could be more disasi:rolls than that 
which should hold out permanent temptations to smuggling, 
COJJilcctcd with a sense of the irnpoliey and injl1stic(~ of ihe 
1:t\V~? The l\Iell10I'iali:-:ts bclieve that one of the first objects 
of kgislatioll ought to be to make laws auxiliary to the pre
servation of thc 1110rab of the pcople, by interfering as little 
as possible with pl1l'suits consonant with their habits and 
feeliJJg:-:, useful ill their objeets, alld adaptcd to their wants. 

UPOIl the whole, the Memorialists would rcspeetfully state 
their unpql1i\"ocal opinion that all the measures to which they 
hare alluded, are calculatcd to impair our naval strength and 
glory; to il1jun~ om most profitable commerce; to dirnillish, 
ill all alarming degree, the public revenue; to promote un
justifiable speculation; to cllhal~ee the prices of manufac
hucs; to throw the great business and trade of the nation 
into the halJds of a few cnpitali::;ts, to the exclusion (' r the 
industrionp, and cntcl'pri:;ing of other classes; to introduce 

general distress among commcrcial artisans and agl'icultur
ists; to aggravate the prcsent distress of the otber classes of 

the community; to provoke and cxtcnd an undue appetite 
for fraud and smuggling; ancI, in fine, to destroy many of 
the great objects for which the constitution of the Uuited 
Statcs was originally framcd and adopted. 

The Memorialists, thcrcfore, most l'espcctfully ask the 
interposition of Congress to prcvpnt thc::.;c great evils, and to 
pl'Ol11otc the general good by a per:;everancc; in that system, 

under the protcction of which our commerce, and navigation, 
and agriculture have flourished, ' a system cOI1Gcivcd in 
political wisdom, justified by experience, and approved by 
the soundest maxims of national economy. 

• 
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TIlE progress of commerce in modern times will appeal' 
more snrpri~ilJg, the morc millutely it is examined. It . 
steadily advanccd among the nations of Emopc during the 
whole of the eighteenth century; ancl in thc lattcl' half, Ilot· 

withstanding occasional intelTuptiollS by Wal', it wa:; proba· 
bly double in extent ancl value, what it had eycr attained in 
any other equal period. Holland had, indeed, lost her mari
time supp.riority· by the dcstruction of her carrying trade. 
But the Northern Powers, and particularly Russia, assumed a 
highly commercial eharacter. Italy was compelled to mourn 
the departure of the times, whell Venice, and Genoa, ana 
Leghorn, covered the Mediterranean with their wealth. But 
France felt the invigorating iniluPllce of trade, and began to 
court with respcct what ::;\1e had previously cheridwu only as 
a sourcc of revenue. Above all, British commerce during 
this }wrioel enjoyed the most signal triumph. Her mcrehants 
and marincrs were familiar with the \vhole globe, with the 
Baltic and the Levant, the Black and the -VVbite Sea, the 
Atlant.ie and the Pacific, with the Americas and the Indie~, 
with the fisheries of NcwfonncJtancl and Greenland, with the 
fur-trade of the Indians, t.he timber, hemp, anel manufactures 

, of the North, the cottons, spiccs, and teas of the East, and 
with the gums, elrugs, ivory, and flesh of Africa. It is pro-

• 
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• 

bably ~hort of the real state of the case to assert, that the . ' 

commerein.l capital of Great Britain was quadrupled during 
the feign of George the Tbird. Of the cau;:;cs of tbis vast 
lllcrca:-:c it j~ beside our presellt purpo:-:e to enter into an 
examination. Hilt there call be doubt that. her navigation 
has bccn ess(~I11ially aielI'd by the impl'ored state of bel' munu
faciul'l'~, arbing as well from snperior skill and workmanship, 
a8 from her wonderful invcntions ill eotton maehinery. She 
now exports to the Bast Indies und China cotton goods of 
her OWII mallufactnn', 10 an immense YUIlle, which f:hc for
merly ilnpOl'tcd from those conntries. And the unrivalled 
beanty and cxcpllcllcc of fabries have \\ot only :mspended the 
lI::C or those of foreign origin \\"it.iJill her own dominions, but 
ha\'c enabled her in a great mcasure, to command all the 
open markc1s of the world. 

l'ndC'r ::;uch Cirelll1l:,;ianccs it; ,,"onlo be a natnral inference 

that thcrc had beell a cnrre:-::ponoing ndvanccment. of her 
('omrncl'eiallaw. The conclusion would ECCIll natural, if Bot 
irrcsi:;tible, that a ,people distingnished for ceniuries by their 
commercial activity and cnt:C'rpri:3c mU:5t have becll under 
the protection of' a well-settled syEtem of commercial juris
prudence, Philosophcrs and practical .i mist::; would ask how 
it would be pos::;ible for the infiJlite variety of bu::;iIlC~S, grow
ing out of an extcnsive foreign trade, to be adjusted, without 
resort to S0111e well-known rules alld general principles. 
Strangc howcver, as it may ::;cem, it is undcniable that Eng
land had made very little progrcss in eommercillllaw, at so 
late a period af; the comll1Ct1CCmcl~t of the reign of George 
the Third. Yet she had been a cornmercial na.tion to a can· 
siderable extent, from the reign of Elizabeth; and for more 
than a century had possessed plantations and colonics whose 
population and trade perpetually invigorated her navigation. , 

A slight historical review will put this mattcl' beyond any 
-' 

reasonable controversy. One of the carliest English works 
on maritime law 1S 1\'1alynes's Lex l\'1ercatoria; published in 
1622, in the reign of James the First. "\Velwood had a few 

, 
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years before printed his Abridgmcnt of t.he Sen. Laws; but 
it is principally a cullection of the rules allel ordinances of 
foreign countrieti. It is remarkable ~hat l\Ialynes refers to no 
antecedcnt Etlgli~h writer on the subject of his treatise, und, , 

cxeept in a very few unimportant instances, to no English 
adjudicat.ions. His work is principally a compendium of 
commercial usagcs 1I0t confined to EllglallJ, but supposed 
by him to be cOlllmon to all the maritime states of Europe. 
It is quit.e a meagre and loose performance, and contains few 
principles that arc 1I0W of any practical importance. He has 
t.wo or three ~hol't chapters upon bill:; 01 cxehange, which 
show that the doctrines upon that snbject, then familiar 011 

the Continent, were not lllllCh J;:110WII ill England except as 
usages among merchants. He luml'nis, that negotiable pro
missory Botes, ,,"hieh then circulated among all the commer
cial ciUe;:; of HlC neighborillg nation:', werc t;tranger:5 to the 
juri::;prudcJlce of Engla.nd. In fact, they were not introullced 
into general usc, until ncar the close of the reign of Charles 
the Second. Lord Holt, in the cat:c of Buller l). Cl'i:3p, (6 
Mod. Rep. 29,) decided in the second year of Quecn Allnc~s 
reign, said, " I remember when actions upon inland bills did 
first begin; and there thcy laid a particular custom between 
London and Bristol, and it was an aetion against the ac
cepter. The uefcndant's COlllI:5el would put them to Pl'OYC 

the custom; at which Hale, Chief .Justice, laugheCl and said, 
they !tad a /topeful case l~f it." Lord Holt himself Rtubbol'llly 
dcnied the negotiabilit.y of promissory notes; and, in this 
very case of Bullcr 'u. Crisp, it was proved that thesc notes 
had been ,; used for a matter of t.hirl!J years." It is familiar 
to the profession that an Act of Parliament was found neees-

, 

sary to pnt promissory notes upon the same footing as 
inland bill::; of exchange, although "this laudable custom," 
as 1\lalynes calls it, had been long establisheu on the Conti· 
nent. Malyncs devoted five chapters, containing in all about 
fifteen folio pages, to the subject of insuran\?e. -VVc do not 
recollect, that in the whole of the discussion, a single refer-

• 
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l'llCe is made to any English adjudieation. It is, indeed, 
snJTicit'llt ly apparellt, that the antllot' drew almost all his 
watniab from fOl'ciglJ sources. 'rhe ('arliest ease, indeed, 
that i:; to be found 011 a poliey of' insurallce, i:-; cited by -Lord 
Coke ill Dowdall"s case, (G Co. -48,) as having been decided 
in :301h and ;3l:;t; Elizaoc!h; allLI from the lnanner ill \\'hich 
he refers to it, as weil as from the point ill judgment, i: is 
!ll<lllifesj ihat the action was then a 1I0veity. 

In LGG I, lUr. Mariui', a notary pnblie, publi:-:hed his book, 
entitled, "Advic(' COllGcl'uing 13ilb of Exchallge/' which 
\relit through ~cvcral editiolls, alld was the only work of 
much repntation that; appeared on ihis subject in England 
nlliil after tIw lapse of a eClltury. It is aHogdher a praetical 
lrcati:"c, rcCcrring for authority to tIte common usages of mer
ehallt;-:~ alld pretcllding 10 110 aid fro111 any acknowledged 
doctrillcs of the ElIgli::ih law. At the distancc of fifty years 
aftt,l' .l\Ialynes, l\1r. Molloy, n. barri:;ter-at-law, pUbli::;hed his 
work, De Jure Maritimo ct Navali. The subject of inslU

allce is despatched in 011e short chapter; and, t.hough here 
alld thcre a few short notes of Engl!sh cases are illtcrspersed, 
the substance is essentially what is fOllnd in lUalyncs. So 
that it may be fairly inferred, that, durillg the intermediate 
period little progress had been made in the true -understand
ing of tlli::; braneil of the law. Illdeed, itt; real inq>ortallce 
was so imperfectly estimated by the Gommon lawycr~, that 
Molloy triulllphantly observes, ,. The pcliclcs now-a-days are 
,0 large, that allllOst all t.hose cnrious qnestiolls t.hat former 
ages aile! the civilian;.;, aceording to the law marine, nay, 
alltl ihe common lawyer::; too, have controverted, are now out 
of clcbn.te. Searce allY mbfo)'tulle that can happcn, or pro- . 
\'i8ion to be ma.de, bnt the same is taken care for in the poli
cies tllat are now uscd; for they insure agail1:3t heaven and 
earth, ~trcss of weather, storms, cHemics, pirate,:;, rovers, &c., 
or whatever det.riment shalt happen or come to the thing 
insured, &c., is provided for." This would be strong lan
guage to usc even in our days, when thc legal construction 

23 
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of thc terms and the ri~ks of policie~ has been srttlcd: aftcl' 
very nmnerOll:, and expell~i\'c litigations. Unt for that day, , ,. , 

and from a lawyer to()~ the lallgnag(' is 1l10"t (·xtraonlinary; 
and eould arise onlv from !!l'OSS i!!1l0rallCe of the Y:t::;t extent .; ,-I '-I 

and yaridy of the :-;l1bjcet. 
Illrcspeet to nasigalion amI shipping, which now form so 

largc lwad:; of comm('reinl hmo, the informa1ion gin'lI by 
these trerdi~es is mi:scrably ddecti\"C.·. It i:-,; giyen in three or 
four chapters containing litll(~ more than ab:-,;traet:-: from the 
laws of Oleron. alld from ihe short maritime titles ill the , 

civil law nnu its commentators. And yet the~e tl'l~atis(''', for 
we need hardly advert to l\Ir. l\Iagc\ls's E:,,,ay on Ins,Hanees, 
published' so laic a:'J 17:j:3, contain the snh: .. danec of all En
glish elc1!1cntary collections of m:1l'itime.,j\nri~pl'lldcnce, down 
to the period whell Lord Mallf:ficl<l snece('ded Sir Dudley 
Rvder, as Chief Justice of the King's Rcnch. Nor was this . ~ 

deficiency owing to the want of talent::: or industry on the 
part of the compilers. They accumulated most or the valu
able English materials within their l'l~aeh. '}'l1e reports fur
nished very few principles, and still fewL:' illu8tratiolls of 
general application. ,It is true, that Lord Holt, in hi::; famollS 

decision in the case of Coggs t'. Barnard, in whidl pCI' sal{/Ili/. 

he ineorporr..ted the whole civil law of bailments into the 
common law, led the way to a more exact understanding of 
thc law of shipping; hut the aetuai application of his prin
ciples belongs to a later ,age. 
. That there is no exaggeration in this statement of the 
uncertainty and defects of the El1gli~h law 011 maritime sub· 
jects, will be still more fully evinced by rdfrence to some ,of 
the best authors. Mr . .T ustice Blackstone, ill his very elegant 
and c1as:5ical Commentaries, a work pl'Ofe::;sing to contain a 
summary of the principles of English law, treats the subject 
of insnrance in a single paragraph; and, aCter defilling the 
contract, and showing it not to be usurious, briefly adds, 
" The learning relating to these insurances hath, of late veal's, 
been greatly improved by a series of judicial decisions, which 

• 
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J\a \'t' I](~\V (';-;1 ahli . ..;!Jl'd i lie la \\" ill i'uch a yariery of ea;..;es, that, 
if "Til alit! j Ildil~ion:,ly l (ll!t-ell'd, 1 ill'Y wonld form a very 

• 

l'ol'qdl'tc titb ill a code (lr cOlllmel'vial jnri:-pl'lldcllce, But 
lJl'illg foullded 011 equitable prilll:iples, 'whieh chieHy l'e~mlt 

frl)lll the ;,;pl~cial ei\,{;llIlL-;lHlle('~ of' t1w case, it i:; llot ea:-;y to 

l'Cdlli'C t lIt'lll io any,!!.'cut:.nt,/ !1I;llds 1 II mere elementary lrca-
• 

ti:il':'," ~)llc:h \Va;.; the "jew of a ycry COlllpdcllt judgc on 

illl' :-:tatc ni' the law ill the year l7(j;'). Mr. Park, ill the lntl'o

clnC'tioll io hiE' f':;:-;tl'm, after adn'rlillg to the history of the 
c":lab!i,·;jIllH.'tl! of 1 he court; or policies or as;:;Ul':llleC in the 
l'Cigl' or C(,l1cen ]~lizabcih, and it:-; havillg sub;c:cqncntly fallen 
illto di:,ns(', alld probably illto di:,rl'}m1e, obserycs, :; Bnt, 
though Jllt' COHl'i: of policic:; oi' a";:,l1l':lIWC ba:'i been lOllg dis
u:'ed, thongh it is Ileal' a cell1my sillce queslioll:; of 1hi:; na

illl'l' becallJe cllic·n.v ilw i-iubjeet of commoll la\\· jnri:;c.lietioll; 
yel, [ alii :-:nre I ratlwl' go beyond bOlllllb, if I a:;:;cl'r, that in 

all our }'('poriel':" frol11 illl~ reigll of Queen Elizabeth to the 
year .I i;jr;, when Lord i\lall:,Geld Iwealllc Chid J u:;ticc of the 
J\ill~\ Hl!llcli, j here arc si.l'l,ll C<l:-'C:; llpOIJ Jllatier~ of ill:'iJ.ll'ance. 
EH'1l Il\ll:,e C;1:,e:; \\'llich are reported arc :::ueh loo::;e llotes 
lll()~tly l·f trial:; at }lisi priNS, cOlltaillilJg a :-:;1Iul'l: opinioll of a 
E'illgll~ jndgl" ulldecJ'!) (!!lcn 'IW ojiiJliolL ill a/I, but merely a 
gl'lll'ral \'crclict. From lICHee it llIu:-;t Ilccc:-:;:'iarily follow, that 
as titere have beelJ but fe\\· po:;itive l'egulat iOlls UpOIl in:;ul'
aIlC(!:" Ule principle:, Oil which t11ey Wl.!l'e founded could IJc\"cr 
han' becn widely difl'u:,cd, nor \"ery gellerally kllO\\·ll." Mr. 
l\IaI':-:hali ill b('IICral iel'll1:-:; <:ollfirllls the:-:;e o!J:;cn'atioll:-;. After 
ref(,l'I'illg to the cstahlis!Jmcnt or the t\\·o grcat Ellglish in:;ur
Ullce eOlllpullies by the :;tatl1tc of lith George 1., ell. 18, he 
proceed:; to :-:ay, "Fro1\1 j bi:; timc it may reasonably be snp
pO;o;l'cl that all suit:; 011 policic:-; of insurallce were brought ill 
the eomj:; of common law; and yet but few qnestions on 
tIti:; ;mbjl·et a ppcar to ha \"l': becll determi ned j 11 the court::; of 
'V"c>Stmillstcl', before the middle of the last [eighteenth] cen
tury, ,Vhethcr this UJ'O:3C frolll the /lumbcr of insurances in 
England being inconsiderable compareu to what it has since 
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become, or f\'Om 1118 partic~ being ~till ill the habit of ~ettlillg 
t.heir di!rel'cl1c(~ by arbitration, or from bot.h these camC:-5 
united, it i:-; lIot H(\W ea~y to dl·j-erminc." i'll'. Miller gi\'('~ a ,--
sirnilal' view of the J'~lIgli:,h law, a1l(1 in marked tel'm~ attri-
butes it:, great itrI}WO\'('lllclit, to J Jlml l\Iansfiehl; and theil, 
speakill!! of his own couutrv in 1787, addf.\ the followilllT 

\ J .... ~ 

rernark;-,;: "Ill ScotlalHl the ill1provemcnt~ of thi:-; branch of 
'" 

law have been still later lhall in England, a~ might be ex· 
pected from the ~IO\\'el' growth of' it~ comlll('rc(~. AI1 hongh 
the (l('ci~_(ol1s of the principal conrt of justice haw bpcn 

pretty regnlarly colkcted, for more than a c('ntmy; yet the 
ih;;;t d{'C'i:::.ions, whit·h, stridly speaking, relate to insurance, 
arc all, except one; within the course of the laf;t ten years. 
During t hi;') period, however, the trade of i nsnri ng has ri:;en 
to a very great height; alld the decisions of thc Court of 
SCt'sion npol1 that suhject have become proportionably com

prehensive and ~y::;telllatip'.)l 
\Vhat renders this state of the Bnglish law the more 

extraordinary, is the fact, that almost all the important gene· 

ral principles of eomrncreialjurisprudenec had, for more than 
three quarters of a century, been redl1cl~d to a vcry clear and 
practical code in France. The very early treati:;e Oil in::;nr' 
aneE', called Le Guidon, was republished by Cll'irac, in hi5 
Us et Coutumes de In. ~Icr, ill lG71. In 1G7:3, Louis the 
Fourteenth published hi;') Ordinance upon Commerce, which, 
among othl'r things deals largely upon the doctrines of bill5 
of exchange and promissory note:; and ordel';O:. This was 
follo\yed by the tmly admirable Ordinance of 1681, in which 
the whole law of llavigation, shippillg, in~;nrance, and bot· 
tomry is collected in a mO:it systf'matic and masterly mallner. 
It woulu be a very narrow allu nnju:"t view of these ordi· 
nances, to consider them as mere coU(,ctions of the municipal 
regulations of France. They are more properly collcdiollii of 
those commercial principles and usagC':o:, which the experience 
of merchants had fonnu most wi~c and convenient in their 
intercour:se, and which the habits of busincss and the nece5si· 

• 
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tie,.: (If' traelt', had gradually illtroduced illlo favor amollg all 
Ilwd('l'll Illaritillw natioll:'. Yd tile ElIgIL·;}] COllllll(JlI1awyl'r~, 
if' lIof profuulldly ig'lllll'111li of t lie vahle of ll1i;-; code, then pa::O:~l'd 
it hv ,,"ill! oU1'lill:lic illllinl~r'-'IIe(\ alld cOIl/ell/ed t1lcllbe!\'l':5 . , 

Wiih a prom1 rdialJ('(~ Oil ille old dodrilll~t\ d\\'l'loiill1ill::;tcr 

IIall, a:, ad(~ql1ate to all the c:-;igt'lIeic::i of model'll :,ociety. 
Jt :'L'Clll:' 10 ha\"(~ bl't'll tlHlllg'ht sompwlmt, ditIiclilt to ac-

L 

eoullL ill a :--aii:,Cadol'Y lll:tIIlICl' for tlli:-; :<tate of thill~r:,. P::i}}C-
... ...::> I 

cially <1.:' MI'. :\lagclI:', n.fcl'l'illg to lilt.' pl'riod Wht'11 he wrotc, 
~tatl':') ,; It ml1:.;t, be allowed, that tht, bn:,ilwt\::\ of ill:-;lll'<1.nCC is 

Cl1l'ril'd to a llluc:h g\'(~ater extent ill London than in any 
otl\l'l' elll1ntry in Elll'O!Jl'. III:,llrance:; are daily Illade here 

011 ad\"L'lltnre:; by i'ol't'ign :;hip,.:, a" \wll :1:' oth('r,.:, wlJot\e rbks 
art' wlwllv ddl'l'rtlinahle in fon'i~1l dOll1inioll:;." ~Ir. Park 

• u 

awl :.rr, }I:u:,IJall ob\'iou:,ly CO I I:·;j <.1('1' the :-:ubje<.:t a;-; inn)lveu 
ill IlllH:h ob:,(:mity, alld prndl'lltly, jf 1I0t warily, abandon it 
to i11!~ ('ulljl'eturcs of the reader. 

To tb it appear,.- to adlliit or a \"cry simple f'olution, 
although one 'which ille pride of the profession might not 
c1lOose 10 poillt out: \\'ithont cOllfl':,sing the fallihility of the 
~y:'tl'll1. It is: that the COnllrlOll law \Vas an IIller stJ'{{uger to 

" the principle:! of commcreial jurisprudence, allll slO\dy alld 
relllt:t<lntly admitted thcJl1 illto its bosom; so that the age 

was always greatly ill uchaIlcc of the doctrines of the jncli
rial tribunal::;. The anciellt law dealt altogether in feudal 
tCl1m'{'s and doctrille::':, aboL1llding in 5cbola;;.tic sllbtiltips ana 

refinements, and nice ami curious di::;tinctions, much better 
lltteJ for the times (if chi\"Lllry and feudal burdens, than for 
the manhood of commerce. It ,had a Harrow and technical 
mode of' expoundillg contracts, anJ a still more narrow and 
1.1l1sati::;/'actory mod(~ of enforci ng them. Instead of widen
ing irs channels to accommodate the active Im:3ines:; of life, 

the whole was compelled to pass, as it might, within the an
ciellt boulldarle:;. The subtilties of pleading, the difliculty 
of enforcing various defences, and the inconveniences of 
screwillg down general merits into established. forms) embar-

23 '* 
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rassed cn'ry remedy 11pon contraet:-; of a sp~eial nature, and 
drove the parties to sl'ek 1'('tll'ess in the Uwn infant, and of 
COlll'S(' wry irnpc'l'l'ect; :Hllllini;:;tration of eqnity. 

\Vll(\ll the spirit of Ellgli:-:h comrll('ree had embar\;:ptl vast. 
intere;.;ts in trade; it fonntl it;.;!'!!' withont any I'llcoll1'agclTlcnt 
from the law, anll endeavored to wo'1'k its way to its rig-lib 
and its duties, hy the aid of lights re!keted from other 
countric;.;. Ellgli:-:h merchants bl'(~ame familiar with foreign 
usage;.:, and soon adoptl'l11liem illto the habits of their lmsi
ness, for wallt of a 111<)1'(' certain guide. These u;.;ages soon 
became general; and, first., tU; a matter of honor, and, then 
as a cu;.:tomary law they fastened themselves npon all the 

• 

transactions of tralk. But it was very gr:H]nally that the 
common law recognized them in any shape, and always with 
a cold, he:-:itating, and jealous caution. Slade's Case, in 4th 
Coke's Reports, shows how unwilling the eomts of common 
law were to entertain the action of a:::sump:-it in the plainest 
ca~es. They dung wit h obstinate reverence to the old forms 
of the action of debt. and found the Benebers of the Inns of , 

Court always ready to sound the alarm against innovations. 
"But the doctrine 110\V universally admitted of giving equita
ble defences in (~\·.idencc: and sustaining equitable claim:; in 
the action of assnmpsit, would have astonished vYcstminstrr 
Hall, almost down to the period of the Revolntion of lG88, 
and encountered adversaries even ill the days of Lord Mans
field. \Vhat would one say if he were now told, that, npon 
a bargain to deliver, at a certain price, twenty quarters of 
wheat every year, during the life of the party, no aetion 
could lie for any breach 0(' t.he annual delivery until the party 
was dead? And yet thi::; was certainly the law, while the 
action of debt was the sole remedy, (as it was for ages,) for 
debt did not lie for any breach, until all the days were in
curred, that is, until the agreement was ended by the death 
of the party, however inconsistent it might be with the inten
tion of the contract. Nay, even now, the action of debt 
stands on the same nicety, and cannot be brought upon a 

• 
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nob' for money paya.ble by ill:-:talnwllt:-:, nniil a.1l the clays of 
payllH'llf' a\'{~ past. The :-:ngaeify of the old bw di ... ,<~o\'('rcd, 
that a :-:illglc adion only oughl. 10 lH' bl'Ollght upon a sillglc 
cOlltr:t(;i; alld to :-:uppnl'l: all tH.:tion for each ill:,jalllll'llt would 
he to makt~ the COlltl':lci. clivi~iblc. Snell a cOlH.:lu:-:ion, 
thon.~h r('adily rc('ollcilable with eommOll SCll:-:e and the in-

• 

tClitioll of the parti(':-:, wa::; abhorrent to thp :-;cttlcd forms in 
tlw Hl'gi:-:tl'r. Dm:b were the narrow viC"';-i of t Iw ole1 law-,. 

ycl':,; alld the judges at Il'l1glh ta:::ked their wiis ill SUppOl·t-
ing I he IlCW deviec of the action of gClleral assl1ll1p:-::it, thc 
hi~tory (11' whieh tinS been gin·n \yith great ability by Lord 
LOl1ghborongh, in the ease of Rudder/:. PI' icc, ill Henry 
Black,tone's Rq}()rts. How utt('rl.y illadeqnate ITIll:'t sueh a 
s\'~t('m ha\'c been for the infinite diversity of contracts ill q.llr 
• • 

cIa \' ! 
" 
II' tlw diiIieultics whie-h hayc bt'cn adverted to. applied to 

conlrad" gcncrally, they ll1n"t have applied with far greater 
ful'cc to commercial cOlltmet:-:, which are :-30 mixed up with 
u:::ag('~ and ncgotiatiolls, unkllown to thc cornman law, and 
arc :-::0 l()o~c ill their term:-3 antI general ill their obligat.ions. 
III fact, the Admiralty was the only court in which maritime 
law \\"[1:": much understood or studied: and ibis court had the , 

mi::,fOl'fUllC to labor under thc heusy di:..:pleasure of the courts 
at \Ye~tminster. The civilians \vel'C always looked npol1 wit.h 
forbiddillg jealousy, and c\'cry cflort was made to under
value their leal'lling, and depress the popularity of the civil 
law, \Ve know \vell, what were the causes of this cOllduct. , 
and do not mcan to insinuate, that it WD.S without a very 
strong apology. But. it is, ncvertheless, tmc, that from this 
very HHUCl', this di~pal'aged civil law this great fountain of 
ratiollaljurisprndence the common law hus borrowed, with
out acknowledgment, all that is mo:::t useful aud important 
in ib own doctrines of contract. 

It wcre easy to multiply these obserYations, and to demon
strate their corrcctness, by cxhibitillg ill detail thc manner, in 
which the remedie8 upon commcrcial contracts were ham-
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pel'ed by technical proceedingfi unclel' the old la\\'. Bnt snch 

a <ktail would be very dry, and, though matter or curio:-;ity, 

would Hcarcdy repay t he labor of pern::ial, eyen to a profe;.;

~ional realler. It has, iudl'ed, often been ;o:;aid, that the law
men:hant. is a part. of tlw CO\llmon law of England; alld my 
Lord Cokc Im.s Hpokl~1l of it in illis nmnncr ill hi;,; Institutes; 
thollgh it would be somewhat diOlcult to fllll1 out, what part 
of the law-mcl'<:hant, as we now UlH.lcr:;ta1ll1 it, existed at that 

-
period. If the expression, that the Ie;!; mercatoria is a part of 

the common law, be any thing more than an idle boa;.;j·, it 

can mean ollly, that the gelleral :-'trudme of the common law 
is such, that, without any positiye act. of the legislature, it 

perpetually admits of all ineorporatioll of tho:-;c principles 

and practices, whildl are from time to time estahlished among 

merehallts, and which, frum their cOlln'llienee, policy, and 

. consonance with the general system, are proper to be recog-
• 

nized by judicial tribunah-. In this sense, the cxprl':-,!-;ioll i:; 

perfectly correct; in any oiher SCll~e, it has a tcndeney to 

mislead. 

Almost all t.he principles, that regulate om commercial 

concerns, arc of model'll gro\ytlJ, and have been illgrafted 
into the old stock of the law by the skill of philosophieal, a:; 

well as practical, jurists. Onc of the leading cases, ill which 

there is somc flonri:;h made about this maxim, that the law

merchant is part of thc common law, is Van heath v. Turner, 

in the ninetecnth year of the reign of King .James thc First. 

It is reported in vVinch's Reports; and, as it happens now to 
lie opel! before us, we will extract the substance of it, to show 

how commercial contracts werc dealt with at that period. It 
was a special action, and vVinch states it thus: "Peter Yan-· 

hea.th brought an action against 'rumer, and declared llPon 

the custom. ojmcrc/taJlts, that, if any merchant, over the sea, 

deliver money to a faetor, and makc a bill of exchange under 

his seal, and this is subscribed by the merchant, or by allY of 

the company of such merchants, that t.he merchant him:5elf, 

or all the company> or anyone in particular, may be charged 
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to pay 1 hat; and he ::;howecl, thnt aile lllerchant was fnctor of 

ill(' compallY, of \vhieh the defendant. was on<" and that mcr
challt did substitute OtiC n., to \vhom the plaintill' delivercd 

.J: Ion upon a bill of exchange, to which Lill olle :13., being one 
o/' ihe compallY, set. his hand ill Englalld, and so the netion 
urC'J'lH'd to the plaintin: The defelldant pleaded, lIil debet per 
l(!.J'I'III; alld upon that the plnintilr demmred ill law, and the 
qr/{':,tiol1 was, whether tho defendallt might wage hi;,; law." 
Tlli:; i::; \Vil1ch'~ statement of the ca~e, very imperfect to be 

:;!In', but by which it appear:,; to lIa\"e been the ca::;c of a bill 
of {·xcllallge, dmwn for money received of the payee, by the 
agenr of a faetor of an English p:utncr::;hip on t.he company, 

and aeet'pted by one of the part.ner:3, and, upon that accept
alice, the sllit was brought again~t the defendant, who \vas 

. , . ~ 

on(' o/' the partner::;. Now the fll':;t thing that Htrikes us, is, 

that f'O little did the common law recognize the custom of 

mCl'ehallh, that it was llcce:;:;al'Y to set it forth spccinlly in 

the dc(:laration, so that it might appeal', how the custom 
bOllnd the party; and the court might decide, \vhetller it was 

• 

good 01' 1I0t. After the argmucllt, Lord Chief Justicc Hobart 

i:i rl'ported to ha\'c delivered hi:'! opinion as follows: "If the 

bailiir at the common law make a snb~titntc, the substitute 

I::; lint chargeable, but here the cnstom will bind the law. 
Secondly, he said, two or three merchant:; trade over t1w sea, 
who II1cld(~ a factor there, who takes money there, anel gives 
a bill, and this is subscribed by olle of the company; that 
thi~ ~honlcl bind all or allY of the compallY -is not a good 
c/lstom,. amI the cllstom of m~rchants is part of the common 

law of this realm, of which the judges ought to take notice; 
and if allY doubt arise to them about their custom, they may 

send foJ' the merdJallis to kllow their cnstom, as they may 
send for the civilians to know their law; amI he thought the 

defenuant ought to be admitted to wage his law." Now, 

indepcndently of the objcdion, that, if the defendant were 

admitted to wage his law, that is to say, discharge himself 
from the debt by taking his oath, that he did not owe it, 

\ . " .. . 

• 
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.whicb of itself would almost l':dinguish thr~ negotiability of 
. -

bilb, it would sound vcry oUll at tbis day to hear any such 
doctrine assumed, as that rc:-:pccting the bauness of the CllS

tom. It is now the plain mcreuntilc la\\-, ns it alwnY:-i was 

. common sense, that the ucts of a fador within the t:copc of 
his authority, whether uonc by himself or his substitute, bind 
thc partnership, for \\'11ic1l he aels; and the acts of a partncr 
in the partnership busincss in like malllH'r bind thc wholc. 
Such was at that period, as it should :.;eel1l, the custom of 
merchants; hut. it was :.;trange to tbe eommon In.wycr~, and 
secms to havc hal'll1ouized very little \vit h the notiolls of the 
court. Yet Lord Hobart was an eminent. judgc; alid we arc 
to attribute his views, not to a want of sagacity, hut to 
a steady adherence to the rigid doctrines of the common law 
as to bailitTs and cnstoll1s, to whieh the old law\'ers dnng 

~ u 

with a pertinacious idolatry. The truth is, that these gentle-
men were, from habit and profe:-lsi;.)nal feeling, wedded to the 
artificial notions of the old system, and strenuously resisted 
almost every innovation upon it, both in Parliament and out; 
and every advance made in adopting the custom of mer
chants, until the days of Lord l\Iansiield, was a yictol'Y 
gained, by the spirit of the age and thc influence of com-
merce, over professional prejudices. . 

And this leads u:; to say a few words upon the aetnal 
administration of insurance la\\-, during the days of Lord 
l\Iunsfield, and of t.he improvements made by him. \\~e do 
not know, that it can he done \\·ith more brevity than by 

• 

quoting an extract from l\'Ir. Park. 
"In former times," says he, "the whole of the ea::;e was 

left generally to thc jury, 1 without any minute statement 
from the bench of the principles of law, on which insmances 
were established; and, as the verdicts were general, it was 
almost imposi:iible to determine from the reports \VC HOW see, 

1 Very much as it usell to be within our carly recollection in the courts of 
Massachusetts. . ' 

• 
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upon ,dmt gl'Ounds the cnsc was decided. Nay, c,"cn if a 
doubt aro:,e ill point of la\\", alld a case was re:,cJ'vcd upon 
that dlll1bt, it 'leas ({/lcnc((}"(ls ((rgued in priL'(/tc, at I1le c/ia)}/.
bus (!( Ihe judge 'Icho lriedlhe ('(I/(SC, £Iud h!/ his sillg'le decision 
the parties ll'CrC bOllud. Tllll:-3, whatever his opillion might 
bc: it ,,"as IIc\"cr promulgated tll the world, and conld 11C'"C1' 

be till' mle oC dcci;:;ioll in allY fnture casco Lord Man;:;fidd 
illt]'()(11Il'cd n dint'reJlt 1ll0c1(~ oC proceeding; for, jJl Iris :::tatc
men! of ilw ca::5C to the jury, he l'ulnl'gcd npoll thc rulcs and 

• 

prilleipks of law, as applicablc to that case, and left it to 
them ill make tlw applicatioJl of those prillciples to the facts 
in c\'idl'IICC before them. So that, if a gcneral verdict were 

gi\"cll, the grol111d on whi(~h the jury proceeded, might be 
more e:t:-ily usc('rrailled. Bc:,ides if any real dilficulty oc
cll1'l'cd ill point of Jaw, his lOl'd:;hip addscd the counsel to 
cun:<ellt to a special ei.l.~e, &c:. &c. These cascs are after
ward::; nrgued, not bt;forc lite judge ill private, but in open 

• 

courl, before all the judges or thc bench, from which the 
i'ccord comcs. Thus, llice and important qnc;.;tions arc now 
not ba:-;iily and lllladvi:-;cdly decided; but the parties ha.ve 
their ca!-;e scriou:-;ly cOI1;;iderccl anel debatcd. by the whole 
COlll't; the decision becomcs notorious to the world; it is 
recorded for a precedent of la,,·, ari;--;ing from the facts found; . 
and. ser\"{~~ as a rule to guide the opinion of future jndgcs." 

The eommendation of Lord l\Tallsficlc1, which this cxtract 
implies, falls very far short of his rcal merits. The change 
in thc COlll':::ie of proceedings did much; bnt the genius, libe
rality, amI extcnsive learning of tlds extraordinary-man gave 
il new nml cnduring vigor to the system itself. He may be 
truly said to have created the commercial law of England; 
and during his long, active, and splendid Hfe, it attained a 
maturity and perfection which, perhaps, no other nation can 
boast, and which will transmit his name to postcrity as one 
of the greatest benefactors of jurisprudence. The achievc u 

l11ent was not, jndecd, the result of his own unassisted mind. 
He read extensively the maritime laws of foreign countries, 

•• 

• 
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and with an admirahle mixture of boldness, discretion, and 

sagacity, infuscd all their most valuable principles into the 

municipal codc of England. At the distance of half a cen. 

tury, onc look;;; baek with wonder uppn thc labors of this 

single judge. Hi;;; successors have here and there added 

somc pillar;-; to the edifice; but thc p1an, the proportion:;, the 

ornaments, thc substnlctiolls, all that is solid, Hnd fllllda. 
mental, and aUractivc belong to him as the original architect. 

Stundillg ill thc tcmpk of .commereial law, the most sober 
juri:3t, \vhile contemplating Lord Mamdil'ld's labor:;, might 

with cntilu8iasm cxclaim, Si 'JIIOJl/lJllCntulil fjl{(Cris, circlI1J1spice. 

Dropping, however, figurative lallguage, we may wiih. plain 
• 

gravity vent nrc to suggest a doubt, \\'hcthcr thc deviations 

from his doctrines, inti-oduced by his successors, huyc not 

been illeollvcnient in practice, and rnischieyons in prinC'.iple . 
• 

Thcy partake too mueh or the :mbtitties and techllical refinc· 
ments of t.hc common Jaw, alJ(l stalld little upon general 

reasoning, and those analogies, which equity and a COl1lJ)l'c

hensi ve view of the business of commerce would commend 

for adopt.ion. Lord Kenyon was all honest, intelligent., amI 
learneu magi5hate; but from habit, and education, and per
haps origi !lal cast of mi nel, he docs not 1::;ccm cver to have 

entered into the true spirit or commercial jurisprudence. H~ 

took no compreh('llsive prillciplcs ill his range, and contented 

himself by administering the maritimc law as he found it) 

without allY ambition to extend its boundaries. Lord Ellcn· 
borough pO~sc:-1scd a 1I10re po\vcrfl11 .and. vigorous mind. 

But his carly Tcading beyollu the walks of the common law, 
docs not seem to have been vcA'y extensive; and he mani· 

fested on many occasions a desire to bring down the mario 

time doc:i1'i llCS to the standard of thc common law, ruther 
than to give to the latter the expansion of universal jurispru, 

dence. He was certainly a great judge, of a clear, decisive, 

and rapid mind, but devoted to England, and feeling little 

enthusiasm and Ie::;s curiosity to cmbark in foreign studies. 

The times, too, in which he lived were not propit.ious to ani 

• 
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extensive researches into continental jurisprudence. 'They 

were times of deep political and national struggles, when the 
spirit of war and conquest attempted to overturn the csta
blishrd doetrincs of public: law; and those who clung to old 
insti/lltioll:'l felt, that resistance to inl1ovatiol1 was safety, and 
ilmt dangc'rs lurked in ambush under the cover of general 
prilleiplcs. Fortunate 'wj1! it IJl~, however, I<ll' Bllgland, jf in 
the prc:-lclJ t p(~accful ti lTlCS there shall be found a s llcccs~or of 
Lord l\lans{icld who bl:eathe;-; his liberal spirit, and fill::, up 
his splendid outline of principles. 

It ellllllot, however, be di~guised that there aw a national 
pride anci loftiness of pretension occasiollally mixed up in 
the charadeI' of ElIgli::;}lInen which lead them, especially as 
public mell, to look down, sometimes with contempt, but 

• 

more generally with i\ldiflerellce upon the usages, laws, and 
lns/itniions of other countries. .LVil admim'l'i is llot always a 

. :-:af'e or llscflllllational motto. The ElIgli:-;b bar is not exempt 
from this jnfirmity, and betmys it; sometimes when it would 
be more honorable to seck instrnctioll from foreign sources. 

'-' 

It is cmious to obscl've how little of foreign jurisprudcnce is 
brought into the discussions of their courts of common law 
(for it is far otherwise in their admiralty and civil law courts) 
upon topics which seem most powerfully to demand its illtro
duction. Evcn upon questions of i:he operation of the Lex
Loci, how rarely has continental or even Scottish jurispru
dence been eited wit.h effect in these tribunals! Ireland is 
separated but by a narrow strait. Her jurisprndence is in 
substance that of Englalld. Her most distinguished lawyers 
and judges have been bred in the English Inns of Court. In 
eloquence, in learning, in general abilit.y, they are inferior to 
few in the united kingdom. Yet, \vho ever heard the cita-

• 

tion in an English court of an Irish decision? vVith t.he 
except.ion of a few of Lord Redesc1ale's, which probably owe 
their admittance into English society to his elevated rank in 
the House of Lords, ,,'e scarcely recollect any in the course 
of our reading. Why should they not be cited? Was Sir 

24 
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John Mitford, when he wrote his excellent Treatise on Equity 
Pleadings, or held the office of Attorney-General of England, 
superior to Lord Redesdale, whrn he held the seals of Ire-

~ 

land? Is Lord Manners less di~tingl1ir:;hed as an Irish chan-
cellor than when he filled the oflice of a Baron of the English 
Exchequer? 

Perhaps it may be suggested, as an apology, that the Eng
lish law is of itself so vast a ficl(l that it can scarcely be 
mastered, and it is unneccf'sal'Y to attempt any foreign con- . 
quests; that the decisions of English judges are alone of 
authority; and it is unwise and impolitic to open wider 
inquiries, which would perplex and obstruct the already 
darkened and crowded avenues of professional studies. 
There is something plausible in such a suggestion; but it 
vanishes on a close examination of the subject. If the Eng
lish common law were perfect in itself, and were susceptible 
of no improvement, it might justly refuse any foreign admix
ture. But no one will be so rash as to advance a pretension 
of this sort. 'rbe common law is gradually changing its old 
channels and wearing new. It has continual accessions on 
some sides; and on others leaves behind vast accumulations 
which now serve little other purpose than to show what 
were its former boundaries, What has become of tbe feudal 
tenures, and the thousand questions of right and might which 
formerly came home not merely to the lords of the manors 
but to every thatched cottage of the kingdom? What has 
become of real actions, with all the complicated app:-oratus of 
proceedings with which they so much perplexed, not to say 
confounded and overwhelmed the profession? More than 
sixty years ago we were told, in the celebrated judgment of 
Taylor v. Horde, that the precise definition of what consti
tuted a disseisin was not then known, and could not be 
traced in the books. And yet almost all the contests of the 

• 

old law were upon questions in which the law of disseisins 
was a material ingredient. What has become of the nice 
and curious distinctions in respect to use~, and trusts, which, 

• 
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in Lord Coke's time, and in earlier periods, exercised all the 
illgenuity of the profession? In a practical sense they have 
almost disappeared, or are felt to be of little value since the 
courts of equity have exerted their most salutary jurisdiction 
over this vast field of litigat.ion. vVhere in the old law shall 

• 

we i: I1d principles to adjust the innumerable questions arising 
in bunkrnptcy? ,Vhere shall we look for the doctrine of liens, 
of stoppage ill transitu, of marshalling assets, of the execution 
of charitie:';, in short, of the mass of bm;~ness in which modern 
legal and equitable jurisdiction is employed '? It iH obvious, 

that the law mLlst fashion itself to the wants, and in some 
sort to thc spirit of the age. Its stubborn rules, if they are 
llot broken down, must bend to the demands of so(!iety. A 

merely \vl'itten code must forever be inadequate to t.he busi-
11e:;s of a nation increasillg in wealth and commerce, and 
connccting itself with the interests of all the world.. A 
cu:;tomary law, adopted in rude and barbarous times, must 
melt away or rnix itself with the new materials of more 

, . 

refilled agc::;~1 Human transactions are dividing and subdi-
I'!'" ._, . , 

vitling themsehics into such iunumerable varieties that they 
cannot be: adjusted or bounded by allY written or positive 
legislation.: The law, to be rational and practicable, must, 

as was finely said by Lord Ellenborough of the rules of evi
dence, expand with the exigencies of ~ociety. As new cases 
arise, they must be govertled by new principles; and though 
we may not remove ancient landmarks, \\TC must put down 
new ones when the old are not safe guides and no longer 
indicate the travelled road, or mark the busy, shifting chan
nel~ of commerce. 

It is most manifest, therefore, that the English law, work
ing as it does, into the business of a nation crowded with 

• 

commerce and manufactures, must forever be in search of 
equitable principles to be applied to .the l~ew combinations of 
circumstances, which are daily springing up to perplex its 
courts. In adopting new rules it is indispensable to look to 
public convenience, mutual equities, the course of trade, and 
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even foreign intercourse. It is plain, that in such inquiries 
the cust.onu1l'Y and positive law of foreign countries as the 
result of extensive experience, must be of great utility. No 
nation can be so vain as to imagine that she posse~scs all 
wisdom and all excellence. No eivilizcd natinn is so hum
ble t.hat her usages, laws, and }'l'gnlations do not prcsent 
many things for instruction, and some for imitation. In 
respect to the general principles of jnri~prnd('nce, those which 
are applicable to the ordinary concerns of human life in all 
eountries, and ought to be law in all, because they are 
fonnded in common sense and common jm;ticc, it is undeni
able that much light may arise from the investigations of 
foreign jurists. Gellius and learning can never fail to illus- ' 
trate the principles of llnivcnml law, even when the primary 

, 

object is merely to expound ll1unicipal institutions. The 
Dutch, the German, the Italian, the Spanish, or the French 
civilian is not less a mast.er of equit.y amI rational jLU'isprn
dence, when he dl~::ds with the Roman law, colorcu, and it 
may be shaded by his OW11 local cn~t.oms and oruin<1nccs, 
than the Lord Chancellor on ihe woobaek, enfnreing trusts 
in/om conscienthc, or thc Lord Chief Justice when expound
ing commercial contraets at the Guildhall of LOlluon. The 
trut.h is, that the common law, however reluctant it may be 

, , 

to make the acknowledgment, and however' boastful it may 
-

be of its own perfection, owes to the ch·illa.w, and its elegant 
and indefatigabh commentators, (as has been- already hint
ed,) aimost all its valuable doctrines amI expositions of 'the 
law of contrad. The very action of assumpsit, in its modern 
refinements, breathes the spirit of its origin. It is altogether 
Roman and Prmtol'ian. And there never has been a period 
in which the common lawyers, wit.h all their hostility to the 
civil "law, have not been compelled to borrow its precepts. 
The early work of Bracton shows how solicitous some of the 
sages were, even in t.hat rude age, to infuse into their own 

, 

code some of that masculine sense which found favor in the 
days of Justinian. 

, 
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'NllGt, indeed, should we think, in the present time::;, of 

me/l, who afrect to be indiOercnt to thc writilIgs of ~lleh au

thor;; (l::; D' Agucsseau, Domat, Valin, Pot hier, and Elllcrigoll? 

MI'. Dnponceau, in his late ~xcell('nt Dissertation on the Ju

risdiction of the Courts of the Cui/cd States,. a worl\ that 

~hot1ld be profoundly studied by all American lawyers, ' has 

said, that the works of Poihicr were warmly recolTlllwndeu 

by Sir vVilliam Jones to his COllntrymen, "bllt ZCit/lOlIt Slle

ccss/' "Ve hope his langnagc is too ~t\"Ong. That sneh a 
writer as Pothier should be neglected by Bngli::;}lIncll, would 

be a disgrace to the learning and literature of thc nation. 

\rho has written with so much purity of principl<', such 
sound sense, such exact. judgment, such practical propriety, 

(1/1 all the lcadillg divi::-:iolls of conlraets? "Vho has treated 

the whole subject of maritime law so fully, so profoundly, so 

tl'llly with a view to its equity and advancement, as Valil)? 

'Vho has c(lllallccl Bmerigoll, as a theoretical and practical 

writer on the law of illsurance? He has exhausted every 

topic: so fat" a~ materials were within his reach; and upon 

all new qucstions his work, for illustration, and authorities, 

and usages, is still unrivalled. 

'Ve think, indeed, that we perceive the dawn of a brighter 
, 

age ill the English law, when the foreign lights, which have 

beell, 810wly and by stealth, admitted into Westminster Hall, 

will be hailed with a liberal ~pirit, and will inadiat.c its bar 

and benches. Mr. Joy, ill t.he case of 1\1'lvcr v. Henderson, 

(4 M. alld S. 576,) und Mr. Campbell and Mr. Bosanql1ct, in 
the case of Bush v. thc Royal Exchange Insurance Company, 

(2 Barn. and Ald. 72,) showed a familiar acquailltance with 

the foreign maritime jurists, alld argued with great et1ect 
from their authvrity; and on a comparatively recent occasion, 

(5 ~{ and S. 436,) when Emerigon was cited, Lord Ellen

borough said, " Emcrigon, whose name has been so frequently 

mentioned in the course of the argnlTIellt, is entitled to aU 

the respect which is due to a very learned writer, discussing 

a subject with great ability, diligence, and learning, and ad-

2,1 • 

• 

• 
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verting to all the authorities relating to it." l\Ir. Justice 
Bailey alH1 1\11' • .T nsfiee 11(':-:1", who arc jndges of uneommon 
abilit.y, have repeatedly, of lah', adverted to the Fl'eneh muri
time authors with di;;;criminaling accmacy, and in terms of 
the most nnrcserved r(·::;ppct. \Ve considt'r t hCHC indications 

of a libl'I'al stndy of foreign jl1l'i:;prndcnce as extremely cre
uitable to this age of the common law; anu we angnr from 
t.hem, for the [utme, a far more ('xpalHlcd view of commer
cial qucstiol1H than has mmally been encouraged since the 

days of Lord Mansfield. 
If we were disposed to recommend the study of public 

and foreign law to common lawyers, we do not know ho\v 
we could better do it than by pointing ont some illustrions 
examples at iff) suc:cessful accomplishment in our own age. 

Sir James l\Iackintosh, of late yearH so distinguished in Pnr
liament, as a friend t.o liberty, 10 science, and liberal institll
tion~, and who is, at the f:amc t.ime, a most humane and phi. 

losophical jurist, has, in his incomparable Introductory Dis· 
course to his Lectmes on the Law of Nations, given us a 
finished ~pecimen of the advantages resulting from the mtts· 
tery of foreign public writers. It would, perhaps, be difficult 
to select from the whole mass of modern literature a dis
course of equal length which is so just and beautiful, so accu
rate and profound, so captivating and enlightening, so en· 
riched with the refinements of modern learning, and the 
simple grandeur of ancient principles. It should he read by 
every student, for instruction and purity of sentiment; and 
by lawyers of graver years, to refresh their souls \vith inqui. 
ries which may clevate them above the narrow influences of 

a dry and hardening practice. 
But a still more striking example is Lord Stowell, (better 

known in this country as Sir vVilliam Scott,) the present 
venerable Judge of the High Court of Admiralty, of whom 
it may be justly said, in the language of Cicero, that he is 
jurisperitonnn eloqu.enlissimus. This great man has presided 
in the Court of Admiralty since the year 1798; and during 

• 



GROWTII 01<' 'l'IlE COMMERCIAL JJAW. 283 

tid;;; period he has commanded thp admiration of all Europe, 
by the knl'lling, flelltC'IH';-tS, find finished elegallce of bis judg
mCIlt8, There was a time wbell it was somewhat the fasiJion 
in this cOl1l1try to l1lHJt'l'valne thc solid excellellce of his 
opinion:', Om' cOl11mercn wa:,; bronght so directly ill conflict 
with hi:-; admilli~trajjoll of pl'ize law, that it was diJlicult to 
avoid pnjlldi(:es 011 a subject In which, as Ilcntrab, we had 
:::0 d('('p an iniPl'l'st, alld \nrc ;';0 liable to indulge stwl}g uni
lTlositic:-:, But time has dissipated many dcln;-;iolls on this 
:::uhjeet; and we have had, ill nw late \nu, al11pl(~ opportu
nity to try ihc accmacy of his principles, whell we challged 
the eharadcr of nentml:; for that of belligerellts, ,V c can 
now look baek UpOIl his deci:-:iolls with somC'what of the 
calmness alld sobriety of a philo::lophical historian, \Vith 
thl' exccption of the dodrillcs re;-;pecting the colollial trade, 
in which it is but common justice to admit, tlwt he either 
acted npon public Orders in Conncil which he was bound to 
obey, 01' npon the Rule of 17;)6, which his gowl'IIl11cnt had 
pl'l'viol1:-;ly chosen to consider, as an established part of its 
prize code, the dil1ercnces between his deeisiol1s upon prize 

law, and those promulgated by the Supreine Court of the 

United Stat(~s, arc so few, as to be almo:,;t evanescent. After 
the most powerful argumcnts under the highest political 
exeit('rnellt~, and with the aid of the most striking eloquence, 
there has becn bnt a single principle adopted by him, which 
has been deliberately overruled by the Snprcme Court.; and 
011 that occUf-;ion there was a seriou::i ditlerence of opinion 
amollg the j nelges. 

But it is not in re~pcct to prize ]a\v that \ve intend to speak 
of Lord Stowell, though he everywhcre exhibits the most 
profound and accurate lmowlcdge of all the pllblieist~ of 
continental Europe; but as a maritime judge, deciding, in 
what js called the Instance Court, the great principles of 
commercial jurisprudence. His superiority in this depart
ment over the technical reasoning of the common lawyers is 
most signal. He discusses every question with a persuasive 

, .. --
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and comprehensive liberality, with a tone of general equit.y, 
a lwowlec1ge of maritime usages, and a di~position to con
sider maritime jnri~prudence at'! the unwritten law of the 
world, rather than the municipal monopoly of a ~inglc nation; 
and he draws from aU somccs, ancient and modern, the best 
and purest principles, to aid, to illustrate, and to confirm his 
own judgment. vVith him the grave learning. of Grotius, 
the acut.e, bold, alld somcwhat vehement di~cus;;iolls of Byn
kershock, the reverend testimonies of the Con::-;olato del :Mare, 
the collections of Cicimc, the bU8Y, practical scnse of Roccus, 
the brief but clear tex.t of Heineceius, the various and 
ex.hau8ting la.bors of Casaregis, the argumentative comment
aries and luminous trea.tises of the French jurists, appear as 
perfectly familial' as_the writers of hisOWll age and country. 
He evidently repo~es upon thew, even \vhen he does not cite 
them; and transfuses into his own eloquent and impressive 
judgments whatever they afford of general doctrine, or just 
interpretation, upon all the doubtful questions of maritime 
law. One scarcely lmows which most to admire, the simpli
city of his principles, the classical beauty of his diction, the 
calm and dispassionate spirit of his inquiries, his critical but 
candid estimate of evidence, his strong love of equity, his 
deep indignation against fraud, chastened by habitual mode
ration, or that pervading common sense which looks into, 
and feels, and acts upon the business of life with a discrimi· 

• 

nating but indulgent eye, content to administer practical 
good without ostentation, and wasting nothing upon spectl
lation~, whose origin is enthusiasm, and whose end is uncer
tainty or mischief. Even when he deals with subjects of 
another class, as in ecclesiastical causes in the Consistory 
Court, one is surprised to see with what admirable propriety 
he uses his knowledge of general jurisprudence and the civil 
law, to give vigor to his decrees. And upon questions involv
ing the lex loci, he has triumphantly shown that he call 

master the results of foreign jUl'isprudence; and, as in the 
very interesting case of Dalrymple v. Dalrymple, compose the 

, 
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strifes of tho learned advocates of the Scottish bar, and fix 
fOl'(~\'rl' upon an immovable basis ~'.. question which had vexed 
the domestic f01'l1111 of Scotland for a long period with its 
donbts alld dillieult.ies. \Ve say, without hc:;itation, iIlat the 
chnractcl' of this eminent jUdgl', whatever may have becn 
his original genins and ability, owes it::; prescllt elcvation, in 

a great. lI1ea:iUre, to his c/llarg('cl stndies, and his cultivatIon 
of ulli\'l~l'sal jnrispl'ndencc. Take, for infltancc, his e('lcbrated 
jmlglll(,llt in the case of tho Gmtitudino, ill It-lOl, 011 the 
right: of thc mastel' to hypothecate the cargo, as wl'll as the 
ship and freight, for t.he necessities of the voyage; or the case 
of the Jl11ialll1a, in 1822, 011 the invalidity of a stipulation in 
the shippillg-paper to cut ofr the seamen from wages, unless 
the voyage :::;honld be }wrformed to the final port of destina-· 
tioll; where shall wc fiud ill thc annals of thc common law, 
except among the judgments of Lord l\Iausfield, cases argued 
out upon t;uc:h ra11ona1 and cnlightened pril1ciplc~, aided by 
so 1)(' I' and Yal'ious leai'll i IIg, and end i ng in cOllclllf:'iolls so 1rre
si~tiblr ? Onc seems in them to be reading, not the law of 
Ellgland merely, but thc law of the world the results of 
human rca:;on and human learning, acting on human con~ 
cerns, witb reference to principles absolutely ulliversal in their 
justice and convenience of application. We wi:sh American 
Jawyers would study the finc models of this sagacious judge 
with a diligence proportionate to their importance and utility. 

\Ye eanl10t quit tbis subject wit.hout rccommending to our 
brethren of the English Bar, if, perchance, thrse pages should 
attract their notice, thc study of American jurisprudence. 
Of COl1l'SC we do not mean of our local laws and peculiar 
systt'ms; for 'we should as littlc advise this, as we should to 
OUl' OWIl lawyers the study of the English law of tithes, and 
mod uses, and copy holds, ii'om which we are separated toto 
cre/a. \Vbat \ve do recommend is, the study of our commer
cial adjudications. This is not said, we hope they will be
lieve, from vanity under a false est.imate of our own attain
ments. American lawyers are in the constant habit of read-

• 
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ing all tJ:lC Eng1i~h Reports; and it would be Worse than 
" afiectatio'i1 to attempt to disguise, that we arc greatly in-, , 

strnctcdand improved hy them. '1'hey present t.o us the 
fruits of great experience, industry, iutelligence, and ability. 
But we "also are painters." The Ameriean Courts collect
ively considered, embrace a large proportion of t.alent and 
learning, and they are perpetually engaged in many of the 
discussions which perplex the ~ng1ish tribunals. Of course 
there is a great diversit.y in the attainment.s of t.he judges 
and lawyers in the ditlerent stat.cs composing the Union, 
arising from local circumstances. But in the principal At
lantic States the system of marit.ime law is of daily applica
tion to business, and is studied with earnest diligence. 

In one respect there is a striking contrast between the 
st.at.e of t.he Engli8h and that of the American Bar. In 
England, the profession is broh:en up into dist.inct classes. 
The civilians engross exclusively t.he admiralty and ecclesi
astical courts, and even these arc separated into proctors and 
advocates. The chancery courts have their own solicitors 
and counsellors. '1'he barristers and sergeants of the com
mon law generally confine themselves to the practice of their 
own particular courts. The attorney is a being who deals 
with processes and proceedings in suits, but iH shut out from 
the rights of arguing counsel. The conveyancer pores over 
his own peculiar studies for chamber-practice; and the spe· 
cial pleader, if he wins his way to a lucrative practicr, sits 
under the bar a quiet spectator of forensic disputations, un
less the niceties of his own craft come into play. In Ame·"" 
rica all this is different. The same gentleman acts, or may 
act, (with scarcely an exception,) in all these different capa
citie~; and in the course of a single term of a court may 
assume many of the functions of all of them. He is, or 
may be, at once, proctor, advocate, solicitor, attorney, convey
ancer, and pleader; he may draw libels and bills, frame pleas 
and answers, direct process, prepare briefs, sketch drafts of 
conveyances, argue questions of fact to the jury, and ques· 

" 
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tions of law to the court; and find himself quite at horne in 
all thc:5c various employments. If it should be thonght that 
this singleness of occupation and subdivision of labor give 
to the English lawyer more accuracy, minute knowledge, 
und Jlerfect facility in the UHC of his materials, thcy carry 
with them, on the other hand, some disadvantages. rrhe 
general tcndency of such close pursuits is to narrow down 
the mind to mere tcchnical rules; to exhaust its powers upon 
subtile distinctions and dull details; to make profes:3ional 
life an anair of collections and recollections; to create an 
aClltc and nice discrimination, rather than a solid and com
prehellsive ullderstanding. \Vhat is gained by skill in the' 
manipnlalion is lost in the vigor of the blow. 

'rhe C()lU'SC of the American lawyer docs not, it must be 
confe5scd, generally lead to such exact inquiries, and such 
pcrfcct finish, although there have been eminent examples to 
the ~ontrary. But a :-!ll:rvey of the whole structure of the 
law conducts him to large and elevated views, to brilliant 
and succeRsflll illustrations, to reasonings from various con
trasts and analogies of the law, and to those generalizations 
which invigorate eloquence, and shadow out the finer forms 
of thought. His leaming mnst be deep and various, even if 
it is not in all respects exact; and will be tinctured with the 
hues of all his studies. His law silently acquires the tone 
and spirit of equity; and his commercial discussions urge 
him to search for, and adopt in argument, whatever of t'xcel
lence the genius and erudition of foreign jurists have brought 
to his notice. He kno\vs, too, that in the American courts 
there is no disposition to discourage the study of foreign 
jurisprudence. There is a freedom from restraint, and an 
habitual eagerness to expand our law, whieh favor every 
attempt to build up commercial doctrines upon the most 
liberal foundation. We do not mean to affirm, that Ameri
can lu\vycrs in general cultivate such extensive studies, or 
are distinguished by such elevated attainments. What we 
mean to assert is, that the general tcndency of our system is 



• 
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to excite an ambition for such studies and attainments, and 

that the genius of the profession is perpetually attracted 
in ib:, researches and reasonings to those general IJI'inci. 
pIes which eOll:;titute the philosophy of the law. \Ye could 
point out living moueb who exemplify all that we have 
suggested in commendation of the American system; and 
among the illuf;trions l~ead, wii hill om own brief career, we 
feal' 110 rcbuke in naming Hamilton, Dexter, Pinh:ncy, and 
Wells. But it is unneee8sary to trust to as~cl'tion. rrhe 

• 

records arc before us, and call be searched. Look to the 
judgment::; of the supreme courts 1n the states of Pennsyl
vania, New York, and Massachnsetts, upon question:; of 
maritime and commercial law, as they stand in the. Reports' 
of Messrs. Tyng, Binney, Johnson, and Sergeant and Rawle. 
It is impossible not to feel, that the arguments in these 

• 

causes, and the judgments which followed them, would do. 
credit to t.he tribunals of any country. They are full of 

learning, [mc reasoning, acute distinctions, and solid princi
ples, such as might well guide the sober sense of \Ve::;tmin
ster Hall, and cast a. strong light upon its oracles. Look to 
the chancery decisions of New York. ,\Vhere shall we find 
in our times a more thorough mastery of the ciyil and mari
time, of the common and eCluity law, where a more untiring 
research, a more critical exactness, a more philosophical 
spirit than is displayed in the elaborate arguments of her late 
chancellor? 

"Ve think, therefore, that, in recommending the labors of 

the American lawyers and judges to the attention of English 
lawyer::;, we do them a service, by which they may greatly 
profit; and in this manner'we may make a suitable return 
for the many aids which America received from the parent 
country, when her own jurisprudence was loose, unformed, 
and provincial. 

The progress, indeed, that has been made in America, in 
the knowledge and administration of commercial law, since 

the Revolution, is very extraordinary; and in 110 branch 
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morc striking than in that of Insurance. Before that event 
policic:i of insurance were of rare use among us. Our inter
COUl'se wit.h the mother country was so direct and so dppend
eHt, that most of the important risks were underwritten in 
LOlldon, through the instrurl1cntality of agents. Om printed 
reports do not reach far back beyond the revolutionary pe
riod; but the manuscripts wc have seen, and the absence of 

• 

referellces to cases, ill the arguments even of ante-revolution-
ary lawyen;, establish, to the satisfaction of all accurate ob-
8errcrs, that the subject was llew to the studies of the bar. 
The earliest, and, indeed, the only case we recollect in any of 
our books, before the Declaration of Illuepelldence, is that of 
Story and vVharton v~ StrcUcll, in 17G4, reported by Mr. Dal
las ill the first volumc ·of his Reports. It was not until the 
French revolution, by opcning new and extensive sources of 
profitable trauc, gave an impulse to our maritime enterprise, 
that the contract struggled into notice from a state of languor, 
and became common in our commercial cities. It imme
diately advanced with almost inconceivable rapidity, and 
became so profitable that it may truly be said to have laid 
the foundation of many fortunes in our country. The pro
fession soon felt the necessity of an entire mastery of the 
subject, and applied itself with a most commendable dili-

--

gence to the study of all the English and other foreign 
authoritics. And within the Jast thirty years, probably as 
large a number of cases of insurance have been contested 
and decided in the American courts, upon points of diiIiculty 
and extensive application, as in the courts of England in the 
same period. vVe do not hesitate to assert, that these cases 
have been argued with as much learning and ability, and 
with as comprehensive a view of the true principles of the 
contract, as any· in the brightest days of the English law. 
And we are greatly deceived, if, upon a general examination, 
they will not be found by English lawyers and judges to 
be full of useful instruction, and \vorthy of their deliberate 
study. Many of them discuss questions arising from the 

..,~ .. a 
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complicated state of our commerce as a neutral nation, which 
have not, as yet undergone any adjudication in the English 
courts. 

\V c will dose this topic with a very short historical sketch 
of the principal modern English treatises on insurance. vVe 
pass over at once without any particulnr notice, the remarks 
on the subject contained in the work on Bills of :Exchangc 
and Jmmrancc, ascribed to 1\/[1'. Cnnningham, and in Mr. 
Parker's Laws of Sllipping and Immrance, as they were so 
imperfect as to have sunk into obscurit.y. Mr. vVcsket.t's 
book is\~:-J.nerc collection in the form of a dictionary, of all 

~\ ~ 

the heads oC'i-naritime law, and contains little more than an 
• , 

index to~--forqign orc1i nanccs· antl-usages. __ rrhe_ title, .Insur-
ance, in the collections of Postleth~yayte and Beawcs are of 
the same charadeI'. The first treatises, correctly speah:ing, 
are those of l\ll~. Millar, a Scotch advocate, and Mr. Park, 
(now Mr. Just.icc Park of the common pleas,) both published 
in the year 1787. 1\11'. Millar's work is certainly creditable 
to his talents and industry, and exhibitr:; considerable research 
and habits of observat.ion. It has not, however, received a 
great share of public favor, nor, as we belicve, reached a 
second edition, probably, because it has been supcrseded in 
practice by the very superior treatise of his rival, both in 
method and materials. Mr. Park, indeed, deserves much 
praise for the judgment, accuracy, and general excellence of 
his System of the Law of Insurance. rrhe bcst testimony 
to its value is the continued approbation of the profession, 
which has already carried it through seven large editions. 
As a collection of authentic cascs in the fullest and most 
accurate form, it stilll'emains unrivalled. Although it pro
fesses to be principally "a collection of cases and judicial 
opinions," the leamed author occasionally discusses general 
principles with a good deal of ability. In 1802 Mr. Sergeant 
Marshall published his Treatise on the Law of Insurance, 
and again in 1808 published a second and improved edition. 
His work professes to be, not, like Mr.- Park's, a collection of 

• 
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cases, bnt an examination and collcction of principles. It is 
ccrtainly a work of high merit, analyzing and criticizing the 
cases with grcat acutencss and vigor; and citing the foreign 
aulhol'it.i(!s with which the learned authol' appears familiar, 
with a crcditable liberality. vVhcllever he vcntmcs to give 
his own commcnts, they indicate perspicacity and closeness 
of observation. Bul', after all, the work scems to promise 
morc i han it perform:;. It contains littlc of doctrine or dis
cu~sion, beyond what the ElIglish dccbions exact 01' furnish. 
,Yc look in vain for any attcmpt to extcnd thc boundarics of 
the Jaw beyond actual adjlidicatiolls, and for any satisfactory 
arglll11clIt upon topics which yet remain unsettled by the 
comts. And a great defect in the work, as indeed' ill all 
others a defect, which has been but imperfectly supplied 
by thc lat.e trcatise of i'll'. Stevens is the want of a practi
cal treatise upon avemges and the adjnstment of losses. "Ve 
believe, that the learned autbor .is now dead, so that there is 
little probability that the work wiII be rcndered more com
plete, 

Bnt, whatever may be the value of the English treatises on 
, 

insurance, it is most obvious, that they are inadequate to 
supply ~hc necessities of the American Bar. They cmbrace 
no cisaUantic decisions; and evcry work for om usc, which 
does not contain them, is infected with a fatal infirmity. 
From what· has been already suggested, it is clear, that the 
actual administration of commercial jl11'isprndcl1cc.in our own 
courts must,. for argumcnt, for anthority, and for practice, be 
far more important to us than any foreign opinions ever can 
be. In rctipect to insurance, although the la w in most com-

, 

mercial states rcsts on the same basis of general principles, 
these principles admit of considerable dirersity of judgment 

in their application, and arc often controlled by the known 
policy or ordinances of each particular government. This is 
so true, that there are probably 110 two civilized nations, in 

, 

which the law of insurance is exactly the same in all its 
outlines and details. Although our own law of insmance 
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professes to be, and in fact is, the same in its general struc. 
turc and principlcs, as that of Bngland; yet, without any 
statutable provi:;ions, we alrcady find many conclusions em. 
bodied in it,which are at variance with those of vVestminstcr 
Hall. In some of thcse cases the English decisions may bc 
more jnst and satJsfactory than our own. In ot.hers \Ye have 

• 

• 

no hesitation in deelaring the American more solid, rational, 
and convenient. If it would not lead us into too prolix 
a discnssion, we shoukl incline to enter 011 the task of cnu· 
merating the leading differences, in order to cnable the pro-, 
fession to form an exact jndgment on the subjcct. But we 
must pass from these topics, and ha~ten to the close of an 
article already ext<~ndec1 far boy011<1 the limits, whieh we had 
originally intended. vVe wiIi just mention, howcver, the 
point, that the right of abandonment depends upon the state 
of the fact at the time when it is actually made, and when 
once legally exercised, it is not divested by any subseqnent 
change of the facts, as one, in which we differ from Engli~h 
courts; and we are entirely satisfied, that our rule has the 
justest foundation in principle, as well as in policy. The 
same conclusion has been more than once intimated by the 
great mind of Lord Chancellor Eldon. 

From what has been said, our opinion may be readily 
conjectured, as to the indispensable ncce~sity of a new treatise 
on insurance, for the use of American lawyers; and Mr. Phil· 
lips has done a most acceptable service to the profession by 
the publication of that, the title of whieh stands at the head 
of this article. One of two courses only could be pursued; 
either to republish the best English work, and append the 

-, 

American decisions in the shape of perpetual notes, which 
would have formed a very inconvenient and bulky comment· 
ary, not easily reducible to specific heads; or to recast the 
whole materials, and produce a new \vork, which should 
contain in one text the mass of English and American au· 
thority. l\Tr. Phillips has chosen the latter course, and in our 
opinion, with great sagacity and sound judgment; and he 

• 
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has exccuted his task ill a manner, which will obtain thc 

gcneral confidence and respect of the profession. His \vork 

i::: arrallged in a very lucid meLlJOd, and embodies ill an accu

rate form the whole system of the law of immrance, as it is 

aetnally administel'ccl in the courts of England and Arnerica. 

It i.-; eminelltly pracJieat and cOll1pelldiou:,;, at the same time 

that it is full of information. \\~hcrever he has introduced 

any commcnt-s of his OWI1, of wlJieh he 110.;:; been somewhat . -

too ~:parillg, he has shown sound SCl1se, and a liberal juridical 

~pirit, In rc:::pect to Amcrica, hi::; work will probably super

sede altogether the usc of Mr, .Marshall's; but 1\11'. Park's, as 

the fullcst repertory of all the cases, wilt continue to retain 
-

the public favor. Thc labor of such a compilation must 

llnayoidably have becn great, and required the most patient 

research and various study. The author, as a scholar, a gen

tleman, and a lawyer, has put himself before the public and 

the profession, for their patronagc of his labors; and we are 

sati:-;fico, that he will 1I0t be disappointed in the result. He 

lIeed not blush for his authorship, 1101' fear the scrutiny of 

dispassionate criticism. His work has a solid character, and 

will sustain it:3elf the better, the 1110re it is examined . 

• , • • • • • 

Of a work confesscdly profes:;ional, it cannot be expected, 

that ,ve should enter npon a minute review, for the purpose 

of detecting slight fanlts, or contesting particular opinions. 

The task would be irksome to ourselves, and so heavy and 

technical, as to afford ycry little satisfaction to our readers. 

It is impossible to include in a single volume the opposite 

qualities of brevity and copiousness, a condensed ~mmmary 

of principles, and an elaborate tliscussion of the minute det~ils 
and distinctions of cases. Whoever \,rrites a merely practical 

treatise, must leave much matter worthy of observation to 
-

more exhausting authors. In this age, books, to be read, 

must be succinct, and direct to their pmpose. The business 

of commercial life will 110t stop, while lawyers plunge into 

folios of a thousand pages, to ascertain a possible shade of 
,,- .
-;) 
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distinction in thc construction of contracts. If, thcrefore, 
thel'C should be any persons disposcd to think, that cases and 
comments should havc becn given more at large, the true 
answer is, that such was 'not ,Mr. Phillips's plan; and that 
his work is to be judged of, not by its adaptation to other 
purposes, but by its actual execution of his own design: In 

I 

this respect it has, our hearty approbation, and we sincerely 
recommend it to \11], who arc interested in commercial juris. 

, 
prudence, as l11e!:''':1Imnts, lawyers, and judges. ",-Ve think: 
however, that in a?-f~ltnre edition, 1\1r. Phillips will do well to 
enrich his work ,~~th extracts from Valin, Emcrigon, and 
Pothier, upon . p()ii~Js~·\vhicll have not yet received anyadju. 
dication, and occd:ionally to introduce some of their specu· 

~ . 
lativc reasonings. t"'-V c should be glad, also, to have more 
full practical information upon the adjustment of averages 
and losses, and the items, which are to be admitted or reo 

. jected; having had occasion to know, that nothing is more 
various, uncertain, anll anomalous, than the modes of settling 
losses in different insurance offices. Even in the same office, 
a departure from the principle assumed as to one subject of 
insurance is not uncommon as to another, upon some fanciful 
notion of its inapplicability. The form of :!.VIr. Phillips's Index 
also might be advantageously changed, so as to make it more· 
easy for consultation, by the use of a larger type, and break· 
ing it up into more paragraphs, with short subordinate titles. 

-
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rHGIITS OF TIlE FELLO,YS OF HARVARD U:t\IVER
SITY . 

• I.X AIWU~IEXT DELI\'ERED DEFORE TIlE BOAl!D OF OYEllSEEHS 01,' 

JIARYAnn COT,LEGI;;, IX ,TAXUc\l:Y, 15~;;, Ul'OS THE DISCtJSSrox OF 

'I'll" ~(E:\IOIUAL 01,' THE I'HOFESSOHS AXV TtJTOJ:S OF TIlE COLI.EGE, 

CI.ADIIXG A nrGHT THAT SOXE nUT HESrDEST iXSTlWCTOHS IS TilE 

COLLEnI' SHOULD BE ClIOSES on. DEE:>IED ".FELLOWS" OF TIm cou

rOItATlOS. 

---------

• 

[The following statements, 011 1hc suhject of thc claim of' thu resident 
Instractol':;, arc ('hielly borrowcd from a pamphlet publishcd in 1825, cntitlcd 
"llcmarks on Challges latcly proposed or adopted in Harvard Univcrsity. 
By Gcorgc Tickn.or, Smith Professor," &c. 

"The mana!!Cll1cnt of the Collc!!c at Cambl'i(l!!e has been hcretofore in 
the hands of' tln'ce bodics of mcn, "'lio holtl their anthority under an Act of 
the General Conrt, passed in 16,12; a Charter g-iyen in 1650, with an Ap
pendix, dated in 1G57; thc fifth chapter of'thc Constitution or the Con. wn
wcalth, matle in 1780, amI rcyised, but not altercd in rclation to the ColIe!!e, •• 
in 1821 i anrl an Act passed in :Fcuruary, 1814, by the Legislaturc of the 
Commonwealth. .. . 

"The first of the hodiefl, wJIO, ulllIer t11C provisions of these acts, or by 
power:> mediately derh·cd from them, lULYe had the managelllent of thc Col
lege, is, the :Faculty or Immediate Government, conf;isting of the President, 
and it part of the resiaent Instructors, amonntil1<f in all to from ten to thirtecn 
perS0llS, who have the cntire disciplinc of th; students in their Iml1(ls, and 
huyc becll obliged to meet together as an executiye hody, to decide on every 
IJllllislllllm.t aLo\'e a small fine i a borly, which, both in Cambri,lge and in 
othcr eollcge;;, is too large for the prompt, consistcnt, and cllicient disciplinc 
of such a collection of young men. 

" Over thc }'aculty is the Corporation, which deriycs its POWCl'S from the 
Charter of 1650, the Appendix ot' 1657, and the Comtitlltion of' 1780, and 
consists of the President, the Trcasurer, and five' :Fellows,' as they arc 
technically called; and of the gcntlellWll, who now [182,5] compose that 
body, three, namely, :Mr. ,Yo Prescott, Judgc Jackson, and the Hev. W. E. 
Channing, reside in Boston; one, :Mr. Justice Story, residcs in Salem; and 
one, Hev. E. Poder,residcs in Roxbury. The Corporation llavc the ma
nagcment of the funds and revenues of tllC College: appoint its instructors 
antl othel' olHccrs, and assign them their dntics and pay; make laws for the 
goycrnment of the instructors and the students: and !ill vacancies in their , 

• 

• 



20a MISCEIJLANIWUS WItI'rINGS. 

own 110(1y i hut nrc l'e~trieterl in their p()wel'~: amI can tIo almost nothing 
without thn expre~seLl assent ot' tlll1 Ovcr:;eers. ~ 

"The Ol'er~eer,; arc the last and hi~hl~st llody for the goY(~rnment or the 
College. They hol(l their pOWl'r hy virtue of llw Aet of 1 G,12, the Consti
tution of1780,an(l thn Statutl':'ot' 1810 [&] 1814, andcon~iRt of the Governor 
of the COI\Ill\'lnwealth, the Licllh'lIant-(;o\"('rllor, the COl1lH'il, the Senate. 
• . and the Speahr of the Ilou~c of' Hl'lll'l'Rl'lItatin'g; in all fil'ty-thrcl: 
I:'ersons; together with the PI'eRilh'nt of the College, aIHI fifteen laymen and 
htteen l'h'I';':YllH'll, {'lcetetl, H1Hl til bl~ l'let~tl'd, from the l'ollllllllllityat large, 
by the 'vhoh~ Boarll; RO that out of eighty-foil I' ll\embcrs of tIm upper Bu;\rcl 
tor the gllvernu1l'nt. of the Colll'gl', lifty-thl'ee al'l~ aUllually \'ll~l'tell hy the 
people, allll, therefore, t'olllpletdy al\ll truly repre~eut tlw puIllic interest in 
tl . . . " Ie lll:::htlltJon, . . . 

" On the 2d of April, IS:?·I, elewn of tllC rc~i(ll.'\lt tcacherR, namely, fil'e 
rrofe!'so1's cn~agl"l in the inRtJ'lIl'tioll of 1I\l11(~l'gl'<\llllat(':;, two engagell in th!' 
instruction ot gralillatl'~, awl four Tlltor!', onerell a IlIl'morial to the Corpo
porntion," containing eertain '~tatl'llIent~ an (1 considerations relative to the 
mode ill v'hil'it, accurrlillg to the ch((rtl'r of the ilistillliioll, lite COI,}lI)l"(/lioll of 
the same 01l!lht of rigltllo he cOlls/illltl'd,' (Ml'llIol'ial, p. 1,) and pl'eli.'l'I'ing to 
the Corporation as 'matter of' l'hartl~red ,right: 'the daim of tlw resident 
1l1struetor~ to hl~ elected to vacancies in the Board of the President and 
Fellows.' (Mem. p. 31.) 

"To lhi" IIll'lllorial the Corporation returned no formal answer, on the 
grounel, as has hl'l'n stated 11y the nwmorialists, that, if the claim were well 
10nndc,l, the member" of the Corporation, to whom it was ~ent, not being 
riO'htflllh' , }\,llows ' of thc Colle<rc, were not coml1ctcnt to 'llel'form any act' o .,J n .. 
in its gowrnmrnt; ant! coulll only rl.'!'iign their ~cats. all the 1st of June, 
nine of the samn memorialists pl'cRente,l the ~ame daim amI mcmorial to the 
Overseer~; giving, as one 1'l'a,OI1 for presenting it at that partie~ular juncture, 
that they umlerstoo!l the O\,(,l'~eerR were then engage!l in eonsilh'ring import
ant measures relati \'c to the ol'p:anization of' the Colle~e. This memorial 
was by the Over~eers referred to a committee, and so the matter rested for 
some months," ncmark3, pr. 11,12, 13. 

" After this memorial had heen pl'c:<ented to the Overseers, a report on it 
was madc, .January G, 1825. by 1\11'. lIill, of the Couneil, on behalf of the 
committee appointed to ron~ider the subject, in which report it is maintained, 
that it is not nclfessary, by the charter or otherwise, that the Fellows of Har
varrl Coll(·ge he eitlwr re~illcnt in Cambridge, Illstruetol'~, or Stipendiari('s. 
The memoriali~t;; de~iretl to he heard in r('ply. They were so heard on tl:(' 
4th of :February; Professor Even'U and Protes~or Norton appearing on tIlclr 
behalf. The di~el\Ssion was wry intcrestin~, and one of the most thorough 
ever witnessell among- us. It h;~ted thr('e 'days. At the end of this time, 
the fol1o",in~ re~olutiolls were ull(!llimou.~I!l allopted, at a remarkably full 
meeting of tlie Overseers: 'Resolved, That it does not appear in this TIoard. 
that the resilIent Instructors in Harvard University have any exclusive right 
to bp eleeted memberR of the Corporation. Resolved, That it docs not apprar 
to the members of this Board, that the members of the Corporation forfeit 
their oflil'e,; 11)' not re~iding- at College.' 

"It may be aIMed to thi:" that, as a legal question, few haye ever been 
examined amon~ us with more lahorious eare, or hy persons ht'ttcr lll1alified 
to deeitle what IS the law. In the Corporation, at the time, wpre MI'. W. 
Prescott, :Mr. H. G. Otis, ancI 1\11'. J. DaYi~, Distri~t Judge of the United 
States. In the TIoard of 0"cr5eer;:, 1\11' .• Justice Story, of the Sup1'l'mc Court 
of the United StateR, dC'liycretl his opinion against tllC memorial in a long 
argument. lIe was succceuetl, on the same srtle, by Chief Justice Parker, 
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of' tho S IIprOIl1C COlll't of' l\fa~qa(' I Ill:'!' tt~, :;\ h .. ,TIl~t icc ,T neksnn, 1\f 1'. F. C. Urn}", 
allil ~ouw othl'r l)('r~ons I'f' tlislingliishp(1 taj,'nt. On tllP linal 1[III'~tioll, not 
a Yoil'\! wa~ rai~cII in the BoaI'll, u]' c!sI'whl'I'l', I l)('lil~n', ill fllYOJ' of the me
morial. '1'1\(\ p\'l)ti',-,~ioll, ill pal'li"llhl', ~l'('II\l'tlllnallilll()\Ii; Oil all the points; 
aull JlIany yL'al'~ will pl'ol)(\I.I,I' l'laJl~l~ lll'tiJl'c any impol'tant I[llt'~ti()n will lIe 
oIl'I'illl'" with ~lIdl a gJ'I'at '\'l'igllt oj' It'gal tall'lIt and Ieal'nill;!" al'll'l' so long, 
so patil'lIt, :tllIl so intel'l'~tillg a (lisl'lI:>sion," UClIIl1l'ks, liP' 2:), 26 . 

• , TIll' ellartl'r of ] GiiO, Ulldl']' whidt t'hil'll)' the Corpomtion holll their 
pOI\'l' 1':-;, allil tile mem,)l'iali~ts milk!, thci!' daim," (I~f'lJw/'k,~, p. 1 :1,) \'oml\le]we,-, 
as t(,!lows : -

"\rhcl'l'a~, throllgh the goo,l han<1 of Gotl, many well d,'"otl'll per:,olls 
han' hl'l'n, alJ(l daily are, llIon'll a]1I1 ~tirl'I'll lip, to give al](l 1Il'"lo\\' ~lIl](ll'y 
~it't~, h'!,!al'il'S, land:::, and rpWIl\lPi', til]' thc' atlYlInc('lJu'nt of' all !.!:()"d Iitl'rature, . , - . 
,il't~, :lllll Sl'iL'nl'l'::, in 11,\1'\'<11'11 Coll('~e, in Camhl'itlgp, ill the COllllly or 
~lidlllesl'x, and to the maintenalt('p flf tlw PI'c'~illl'nt an-tl Fl'lIo\\'~, awl for all 
accollllllodations of hllildillg:" all!1 all other 11C'('C~Sllry pr()\'i~i()ll~, I hat may 
1'0I111ul'lJ to the ctlul':,tion of the Engli:;h anll IlHlian youth of thi~ cOllntry, in 
knowledge allli godhlll'SS;-• • • 

"It i" thC'rel()I'c ordl'I'l,(1 and cnaetecl hy this Comt, amI the authority 
thrrl'of: t~lI' the furthcring of ~o goo,l a work, alHl ft)r the IHIl'po~e aforesaid, 
from hl'Ill'!'f(}T'th, that tlw saill CoJll';!e in Cambridge, in l\Iidd!(':;ex, ill Ncw 
EngJallll, ~hall he a Corporation, l'onsisting ofseYeIl pcrsons~ nalJl!'ly, a Presi
,Icnt, lin! FeHo\\'~. :tI1I1 a Trl'a~tlr('r OJ' Bur~ar; aIHI that Henry DUllster shall 
be thl' first Prt'siclent, SallluPl nlather, Salllll(,1 I>anfiml, Ma:;ter:l of Arts, 
Jonathan Mite/wH. Comfiwt Star]', and Sanllle! Eaton, shall l>e the fh'e Frl
low;:, allli Thomas Dantc}]'!l to lIe present Trea~urer, all of' thl'1ll h!'in;; inll<luit
ants in the Ra}" anel shall he the fil'st sryen p('r50115, of whieh the saill Cor
poratioll ~hall con~i~t; all!l that thc !'ai,l ~ev(,1l pcrsoll":, or the g]'eatel' Ilumber 
of thelll, pl'O"lIring the pl'(,Sl'IH'(~ of the On']'scel'S [l'clIllcrcll UIlIll!('c:;sal',Y by 
the Appendix of 1657] of the College, <'1111 hy t1wir l'Olll1Sel awl ('on~cnt, 
~hall have powel', and arc hNd))" authorized, at any time or till1l';:, to elect 
a new President, Fellows, or TI'eaf'lll'cr, :;0 oft, lmel Ij'qm time to timc, as any 
of the ""ill persons shall die 01' be removed; whieh said Presi(knt atHl Fel
lows, luI' the time heing-, shall till' evcr hereafter, ill nallle allll in filet, be one 
hody politic' aTHleorporate in Jaw, to all intents '!.II(1 pm'poses j all(l ~hnll have 
perpetual slle'ee~sion; and shall he calbl hy the name of the rl'e~i(lcnt and 
Fellow,: of lIanaI'd ColleO"e, antI ::;ha][ ii'om time to time be cligiule as afore-
sail!." J/((."s, Col. Lall'S~ ~'c, 78, 7:1. 

I3l'~illcs the Memorial, and the Hemarks of :Mr, Ticknor, several other 
pamphlets have heen publishe!} in relation to the daim of the rp::illcnt In
,trul'tors, namely, "TIemarks on a Pamphlet printed by the Pl'ot(.s,:ors and 
Tutors of lIarvard Univcrsih', touehinO' their RiO'ht to the cxelnsiyc Govern-

__ "" l::' "-} 

lI1('nt of that Seminary," ".A Lcttl'r to John Lowell, E~q" in Reply to 
a Publication cntitled, Ucmarks on a Pamphlet," &e. This letter is fi'om the 
lIon, Edward Everett, thcn a Pl'Ofi~s"or in the Collc~e. "Speeeh (leliYcred 
het;)rc thc Oyer~ccrs of Harvard Colle!!!', }'ehl'llan' 3, 182;:;, in l,chalf of the 
~csident Instructol's of the College; ,vith an IntrolhlC'tion. By Andrews 
};orton." " Report of a Committee of'the Overseers of' Harvard College on 
the :Ml'mOl;aI ofthe RcsidC'nt Instructors," 

It will he at once pcrecivet1; that the argument is strictly confined to the 
mere (lucstion of leO"al rio"ht. The author, in openinO" his speech, exprcssly 
ejisc1aimcI} any intZntio~ to in(l'lirc into the exped~mC'y of sneh a l'hoicc, 
suppo~il1u it not a matter of riO"ht,' eonsiderill!! that to he a tOI)ic of a Yen" 
I

.. ...,.~ 01 

arge and comprehensive nature, ana that no case was then before the 
Board! whil'h required or invited such a cliscussion,] 
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• 

I nEr,nE't' t.hat I am compelled, by a sense of duty, to enter 
upon t.he di::.;enssion of t.hc qnestion presented by t.he :Mcmo. 
rial, at the di::;tance of more than a celltnry and a half after 
the foundation and chadcr of the college. I ent.ertain a very 
great rCf;pect for the Memorialists. Some of them were the 
instructors of my youth, while I \nlS a stndent at the uni· 
versity, and for thorn I feel rnueh of filial reverence; other:..: 
of them I have the pleasure of being well acquainted with by 
their literary and scicntific acquirements; and ot.hers of them 

I feel mY:3elf at libert.y to nnme among the friends whom 
I most honor. Under sneh circumstances, I should be glad~ 

if I could, to escape from the embarrassment and respomi· 
bility of a public discussion, in which my judgl112nt recluires 
me to dissent f1'Om c1aim~, which, whatever may be my per· 
sonal respect for the Memorialists, I am cOllvinced are utterly 
unfounded in law. 

Considerations of this nature have pressed upon my feel: 
ings; but I luwe yielded them up to a sense of duty. 'rhis 
Board has a right to demand from the members of it, who 
have been bred to the profession of the law, n. clear view of 
their own opinions upon the question as a matter of law; 
and the suggestions of my friends have led me to believe, that. 

upon such an occasion, silence on my part would not be 
deemed excusable. 

But there is another matter of regret which I am bound to 
acknowledge, and which I trust will be accepted as an apo· 
logy for any imperfections and infirmities in my argument. 

The question is one quite remote from the ordinary occupa· 
tions and studies of lawyers in this country. It has not, as 
far as I know, been stirred here for a century; and, unfor· 
tunately little or nothing of the grounds of the opinions and 
reasonings of that distant period can be now gathered up to 
aid or enlighten the present inquiry. It would have been 

desirable on my own part to have consulted at large the 
charters, foundations, and statutes of the colleges in the 
English Universities; and to have fortified myself by an inti· 
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mate study of all the peculiarities as well of their language 
ancllegal construction as of the usage::. under them, so that 
I might have been better prcpared to meet any objections. 
Bnt the best works 011 snch subjects are not gC'nerally within 
my reach or within that of my [1'iel1<.1:-;. I am obliged, there
fore, to rely npon book:; and authoritfes, which, thongh per
fcclly s~ltisfactory upon the leadiJlg prlnciplc~, arc lc:-;s fnll"" 
and exact ill detail::; than I could llUve wished. I have in 
:-;omc itlsh:lnccs beell obliged to gather up fragments or facts, 
a.nd put them together jn order to mu~trate positions, which 
appeal' to me in a. legal view absolutely irresistible. Pew 
controYcl'sics of a nature like the present havc ever come 
before the English courts of justice; and \vhcrc they have 
bren sdtled by the visitors of a college or their assessors 
upon legal principles, they are either locked up in works not 
gellerally aeces8ible, or left merely upon the manuscript 
record:; of the colleges to which we have no access. 

Notwithstanding these disadvantages, I have an entire 
confidence, that the conclusions to which I have arrived are 
perfectly well founded in point of law. They rest upon 
principles which, as a lawyer, I think either do not admit of 
serious controversy, or, if controverted, can be satisfactorily 
maintained. And I trust in many instances I shall be able 

to establish, by suitable illustrations, that they arc justified 
by the highest authority. 

I will HOW, after these prefatory remarks, beg the indul
gence of the Board while I invite their attention, and particu
larly that of my legal friends who are members of it, to my 
argument. Some of its details may be dry and uninterest
ing; some of them may be thought superfluous; and some 
of them such as lawyers, at the first presentation of them, 
would not deem neccssary to be farther expounded. My 
excuse must be sought in the great deference I feel for the 
Memorialists themselves. I am unwilling to have it thought, 
for a moment, that any thing which they deem in any degree 
• 

lmportant as bearing upon their case: should not be met and 

• 
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answered with directness and in a spirit of candor, ",vhatcver 
may be the value whieh othcrs may attribute to it. 

I shall have occa~ion, in the course of the discussion, to 
allude to a pamphlet containing a vindication of the doc
trines of the :Mcmorial, which has bec11 attributed to one of 
the learned professors, and which I shall the marc freely 
allude to because it purports to illyite public discusi:iioll, and 
its authorship is not attempted. to be concealed. In so doing 
I trust I shall not be suspected of feeling towards the learned 
author any thing but respect and friclH.bhip. 

The object of the Memorial is to show, that the Corpora. 
tion of Harvard College, as at present organized, is not con
formable to the charter of 1660. frhe proposition maintained 
is, that, by "Fellows," in the chm;tel', is meant a particular 
descl'iption of persons, known in English colleges, and, at 
the time of the charter, existing in Harvard College, and 

" 

having known rights and. duties. frhe Memorial then asserts 
and endeavors to prove, that "Fellow" imports a person 
l'esident at the college, and actually engaged there in carry
ing on the duties of instruction or government, and receiving 
a stipend from its revenues." 1 In the view of the :MemoriaI, 
each of these facts, 'residence, illstnlclion or go"Vernment, and 
1'eceivillg a stipend, constitutes a necessary part of the defini
tion of a " Fellow." And it is contended by the Memorial, 

~ " 

ists, that this is the meaning attached to the word in the .. 
chartcrs of the English colleges; that it was so actually 
applied in Harvard College before 1650; and that, conse· 
quently, it is the true and. only sense of the term in the char· 
tel' of 1660. The J\Iemorial seems to maintain, that no per
sons but such as have the necessary qualifications at the 
time of the choice, are eligible as Fellows.2 But if it does not 
go to this extent it maintains, that, after the choice, the party 
must be a resident, an instructor 01' govel-nor, and a stipend-

• 
1 Page 2, 2 Pages 2, 4, 7, 30. 

" 
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IVly first object will be to ascertain whether the above defi

nition of " Fellow" be true and correct, as applied to English 
collcgc~; for on this definition the whole argument rests. I 
shall contend, and endeavor to show: 1. 'l'hat the term, 

" Fellow," when used in the charters of English colleges, has 
no peculiar mealling, distinct from its ol'dillal'Y meaning of 
associate Ol' socius: 2. That the qualiflCatiolls of Fellows 
arc not the same in all the colleges; but vary according to 
the rCfjllisitions of the charters, and the successive statutes of 

, 

the particula.r foundations: 3. That, as an enumeration of 
, 

thc particular qualifications of Fellows in the colleges gene-
rally, the above definition is incomplete: 4. That the objects 
of thc:::e Fellowships arc very various; and generally, if not 
ulliversally, of a nature wholly distinct from any, which 
the Memorial itself supposes to be the princiWll object of the 

chartcr. 
-

I. The meaning of the word, " :FELLOW." , 'l'his \\rord is 
by no means confined to college charters. It occurs in char

ters of a very ditTcrent description. Thus the Royal Society 
is incorporated by the name of the" President and Fellows." 
So the College of Physicians. So the American Academy of 

Arts and Sciences. So the Medical Society of Massaehu
setb;. In these and like cases, no person snppo~es, that the 

word imports any thing more than member or associate. 
.. . Johnson, alTlong his definitions of ,; Fellow," enumerates as 

one, '" a member of a college, that shares its revenues, or of an.1! 
• 

i/lc011JUrated society." "T'e also speak of the Chief Justice of 
a court and his Fellows; of the :Foreman of the Grand Jury 

and his Fellows. The oath of the Grand Jurv declares. 
... • • -.I' 

;, The United States' counsel, your Fellows', and your own, 

you shall keep secret." 

In aU these cases, the word companion, associate, or con
frere, might be substituted indifferently for Fellow. If there 
be any peculiar force in the term, it is, that it imports equality 
in general rights. Vlhy, then, should it be supposed to be 

used in any other sense in a college charter? It cannot be 
26 
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from the nature of the objects to be attained, for these might 
be attained by persons under any other denomination; nor 
from any peculiar structure of college institutions, for these 
exist under very various charters at home and abroad. The 
corporate name of Dartmouth College is, " The Trustees of 
Dartmouth College." The ends can be obtained as well 
without Fel10ws as with; as well by incorporating a distinct 
body as by incorporating the college instructors. Many of 
the trustees of Dartmouth College, in the original charter 
werc non~resiclent~, and so described in the charter. Many, 
who have been since elected, were non-residents, and con· 
tinued such. 

'rhe sale ground of the memorialists mm;t be, that the 
word has a fixed meaning as to English colleges; and is, as 
it werc, so appropriated by art, as necessarily to import in a 
college charter something more than associate. If so, then 
the word ,voulcl naturally be used in all English college 
charters; and "Fellows" could not exist where the charter 
did not create them eo nom'ine. But how is the fact? Let 
us take a few of the colleges at Oxford. 

Brazen Nose College; founded in 1509. Name "Prin· 
cipal and Scholars of King's Hall and Brazen Nose College 
in Oxford." 1 Yet there are in this college twenty fellows, 
thirty-two scholarships, and fifteen exhibitions, on the founda· 
tion. .. 

• 

Trinity College; founded i~ 1554, by name of the" Mas·-
ter, Fellows, and SeTtalar,'; of. the College," &c. &c.2 There 
are on the foundationl.,. a president, twelve fellows, twelve 
scholars, and four exll.ibitions. 

St. John's College j founded in 1557. 
president, and fifty fellows OR scholars.3 

The charter is for a 
• 

Christ Church College; founded by Cardinal Wolsey and 
Henry VII!., 1532: a collegiate church. Name ," Deatl 

1 Oxford Guide, ed. 1822, p. 67. 
II Oxf. Guide, 119. 2 Bro. Par. Cas. 221. 1 Aylifi'e, Hist. Oxf.40. 
3 1 Ayl. 418, 419. 

• • 
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and Chapler of the Cathedral Church, &e. in Oxford," &c.1 

On the foundation are the dean, eight canons, eight chap
lains, onc organist, eight clerl~s, one hundred and onc stu
dent:-;, 1111<.1 a schoolmaster, and usher. This is a very mate
rial casco No Fellows are named. 'What says the Oxford 
Gnide? In college phrase, "A student is one of the one 
hundred aud aile -members of .that name at Christ Church, 
whose rank is similar to that of 'Fellow' of other colleges." 
" The number of mcmbers on the books is about seven hun
dred, amongst whom are t!tree hundred andforty:fiIH?nembe1·s 
of cOllvocation." 2 This college is governed solely by the laws 
of the Dean and Chapter of the Cathedral Church.3 

Corpus Christi College; founded 1516. Name " Col-
legium Corpus Christi Oxonii':' It Ol'iginally had on its 
foumlation a president, twcnty sclwla1'.';, and two chaplains: 
it now has a president, twelve fellQws, twenty scholars, four 
exhibitions, two chaplains.4 

Merton College; founded 1274. Its name originally, 
"Custos ct Selwlares Domus de lVlerton ; " 5 and also, " Guar
diani et 8cholariu1n Domus, sive Collegii Sdtolarium de Mer-

, 

tOll in Univcrsitate Oxonii." 6 'l'he old colleges sometimes 
used more than one name. This college has now a warden, 
twenty-four fellows, fonrteen postmasters (postrinistw), four 
scholars, two chaplains, two clerks. 

Peter House College, founded Cambridge, 1284. Name _. 
I: The scholars of the Bishop of Ely." "'l'he number of 
persons on the founJation, being. the number mentioned in 
the statutes, consisted of a master and fourteen fellows, 
sometimes called perpetual scholars, eight poor scholars, and 
two bibliotists. There had been other fello'l()sltips and scho
larsltips annexed at JifIcl'cnt timcs and by different bene
factors; bllt these had never been considered as con/erring on 

• • 

those 'Who held them, any pl'ivilegil as member.s !oj the so-
, 

• 

1 2 Ayl. 47. Oxf. Guide, 159. 
a 1 Avl. 246. 
5 1 AYI. 273, 275. 

2 Page 179, 180. 
4 1 Ayl. 394. Oxf. Guide, 169. 
6 2 Ayl. 
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ciety." 1 The statutes given by Simon de Montacute, Bishop 
of Ely, 1344, are addressed" Magist.ro ct Scholaribus domus 
nostrr.c Saneti Petri. Cantab."; and he directs that these 
fourteen "Selw/ares essent perpetui ct studiosi," &cp The 
statutes constantly designate what are HOW called" Fellows" 
as sclwlares.!3 

From these citations it is apparent that there is nothing 
technical in the word "Pellow," as applied to colleges; that 
it is sometimes not found in the words of thc chart.ers, und 
yet exists ill the foundation; that it is sometimes used as 
~ynonymous with student (sl'wlens), sometimes with scholar 
(scho[aris) ; while at ot.her times it imports something differ· 
ent, depending upon the usages and statutes of the founda· 
tion. 

Mr. Kyo views the word. exactly in this Hght. He suys, 
"In the colleges of the U nive1'8itie8, there are, in general, 
beside the head of the college,4 two classes, the scholars and 
the fellows, each class having some rights and privileges 
distinct from the other; and where there are either only 
scholars 01' only fellows, 01' where the terms scholars and fel· 
lows are synonymous, 'wltich is sometimes the case, there is 
generally a distinction between juuior and senior fellows, and 
junior and senior scholal·s. Independent members, usually 

-. --

called 'fellow-commoners,' are mere boarders, and have no 
• 

corporate rights." 5 

In cOl'roboration of these remarks I may add, that the 
Universities both of Oxford and Cambridge, which embrace 
all the colleges, and in convocation all the members of the 
government of the respective colleges are incorporated by the 
name of "rrhe Chancellor, Masters, and Scholars of the 
University" of Oxford and Cambridge, respectively. 6 

• 

1 Rex v. Bishop of Ely, 2 T. R. 290, 291. . 2 Id. 296. 
3 1d. 299, 302 - 305. .. 
4 The head liaS clitlcrent names in different colleges Dean, Rector, Pro· 

Yost, Warden, President, Master, Principal.· Oxf. Guide, 179. 
5 1 Kyd, Corp. 329, 330. 
6 Stat. 13 Eliz. Prynne, Animad. 166 j 1 Ay1. 197 . 
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"Vc may deceive ourselves by affixing to the words used 
in Ellglish colleges the sense in which we are accustomed 
to use them. Thus, scholar with us means an undergraduate, 
who i::; taught; so does student. But in Oxford, " scholars," 
in some few colleges, arc probationary fellows; in others, 
they are mere beneficiaries, having an annual sum allowed 

. towards their educat.ion. The Oxford Guide says, (p. 180) 
"Strallgers are often perplexed with the terms scholar and 
student, and sometimes apply them indiscriminately to all 
members of the University. By a scholar of a college is 
meant the person who holds the rank above-mentioned, and 
that of a student is one of the ollelwudred and one members 
of that name at Christ Church, whose rank is similar to that 
of/ellow of other colleges." It is plain, therefore, that scholar 
and student do not import there, as with us, all undergradu
ates, who resort there for education; but fellows and scholars 
on the foundation. 

From the facts which I have stated, I derive the conclu
sion that, for all the purposes of a college charter, the terms 
Fellow, Scholar, Socius, Associate, Student, may be used, 

-. nay, are used, to indicate the same general thing; alid that 
the rights depend, not on the name, but singly and solely on 
the government provided by the charter, and by _ the statutes of 

_.- the-foundation. _. If so, ihe term" Fellow" imports no more 
in a college charter, than in any other act of incorporation. 
This, however, will be more clear as we advance in our dis
cussion of some other points. Lord Mansfield, in Rex v. 
Dr. Askew, 4 Burr. 2195, says, "I consider the words Socii, 
Commimitasj Collegium, Societas, Collega, and FelloUJs, as 
synonymous; and every sod-us 01' collega as a member of 
the society, or corporation, or college." So Plo\vden says, 
(p.103,) Master and Fellows" is the usual recital of a cor
poration." The case turned on the point. 

II. The qualifications of Fellows are not the same in all 
the colleges, but vary, being entirely governed by the charter 
and statutes of the foundation. 

26· 

• 
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The Oxford Guide says, (p. 180,) "The qualifications for 
fellowships vary in almost every society. 'fhe Fellows are, 
according to the Htatntcs of the college, elected from certain 
public schools, and admitted on their arrival in Oxford; or 
they are young men who, having studied and distinguished 
themselves in other colleges, ofll~r themselves as candidates, 
and are selected by the votcs of the Fellows. In some socie· 
ties they are confined to thc nativc::; of particular counties, or 
elected, from the scholars; and in others the kindred of the 
fOlmder lIn.. ve peculiar privileges." It adds, (p. 180) "The 
Fellows, in conjunction. with the head of the college are, in 
all cases, the directors of the internal regulations of their 
society, and the managers of its property and estates':' In this 
passage there is a slight mistake; it should be, in most cases. 

Thus, in All-Souls College, Oxford, founded in 1437. The 
college is composed of a warden and forty fellows, two chap
lains, six clerks, of kin to the founder, or born in the province 
of Canterbury. 1 New College, founded in 1379. The 
foundation is seventy fellows from \Vinchester College, 
ten chaplains, &'c. 2 Wad ham College, founded in 1613. 
The fellows arc chosen from the scholars of the collcge.a-
Corpus Christi College. The fello\vships must be distributed 
among natives of different counties.4 So, the Bishop of 
Durham in 1403 gave a manor to University College, for the 
maintenance of three fellows born in York or Durham, with· 
out respect to degrees, and though undergraduates. 5 

It is remmkable that in no instance is p1'evious ?'esidence 
required, as a distinct qualification; though in some instances 
it may be inferred, in connection with other qualifications; 
as where the qualification is that the }larty, to be a Fellow, . 
must be elected from the scholars of the same college. There 

.. are many other qualifications a.nd limitations as to Fellows. 
These will more properly fall under the subsequent heads. 

III. The enumeration of qualifications in the Memorial is 

1 Oxf. Guide, p. 58. 
·4 1 AyL 394. 

2 Id. 95. 
5 Id. 152 . 

3 Id. 101. 
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incorrect and incomplete. It refers to three things, as consti· 
tuting necessary qualifications, viz.: Residence, Instruction, 
and Govemment, in the conege. 

1. As to Residence. ~[,hi~ is oftcn required; nOl, by the 
terms of the charter; not ex -vi termini Fellow j but fre. m the 
statutes of the fonndation. 

But residencc is llot universally required. This may be 
inferred from several authot·ities. Thus, in Rex v. G~'Ul1<lon,I 
where a fellow-commoner was excluded from the co~lege gar
dens of Queen's College, Cambridge, on an indictment, one 
question was whether he was legally expelled, it having been 
done by the Mastel' and less than a majority of the Fellows. 
The statute was, that it should be done, " de conscnsu Presi
dent is ct majoris pm·tis sociorul11." It was said, that this 
had already been considered in construction as meaning, of 
the Fellows ?'esident in the collcge.2 Lord Mansfield and . 
the Court thought the construction right. Now, the ques
tion could not have arisen if there had not been non-resident 

• 

Fellows. 
So Dr. Radcliffe's foundation in University College.3 It 

is expressly for the support of two persons, elected out of the 
physic line, for their maint.enance for ten years in the study 
of physic, and to travelltli51f the time. Lord Hardwicke con
sidered these as Fellows and members of the college, though 
not required to be residents. 

But what is decisive, as coming from the highest authority, 
is what Lord Camdcn says, in Hayes v. Long:! It was a 
case against a non-resident Fellow of Christ Church Col
lege. It is to be remembered, that there are no Fellows, eo 
nomine, in that college; but they are called Students. The 
University of Oxford claimed cognizance of the law under 
its charter. The Court denied it, holding that the party, 
being a curate at Benson, (twelve miles south of Oxford,) 

• 

was a non-resident Fellow; and none but resid.ent Fellows 

I Cowper, 315. 
3 Atty. Gen. v. Stephens, 1 Atk. 358, 8GO. 

<) 1-1 3'>'> fI'o# U. .... ..... 

4 2 Wils. 310 . 
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were entitled to the benefit. Lord Camden said," Great 
number::; of persons remain on the books, long (ifter they have 
left the University, on pmpose to vote for members, &c.; 
many who arc Fellows of colleges nener go thither at all. I 
myself was one for a long time and never 7.venl there at.all." 
So Sir William Jones, (Oxford,) 1 Mr. J llstice Blaekstone, 
(All-Souls CoUege,) 2 were Fellows long after they ceased to 

, 

reside at college; Mr. Blackstone from 1743 to 1761; Sir 
William Jones from 1766 to 1783. Johnson, in his Lives of 
t.he Poets, states that l">rior, the poet, at fifty-three years of 
age had no resomce but his fellowship (p. 340); yet Prior 
was not a resident, It is clear, therefore, that 1'esidence is 
not a universal qualification of a Fellow, though probably by 
the statutes of (t particular college it very often is made so. 

2. As to Inst1'uction. I have no doubt, that the Fellows 
are not ipso facto required to be Instructors or 'l'utors. In 
none of the statutes or charters (summarily stated) that I 
have seen, is such a qualification spoken of, as attaching to 

• 

Fellows necessarlly. Can the one hundred and one Fellows 
of Christ Church College be all Tutors in that college, when 
the greatest number of members of all sorts arc not more 
than seven hundred, half of whom are not residents? I 
thin'k I shall by-and-by show, that, as Fellows, they never or 
rarely are Tutors. 

It is stated in the Oxford Guide generally, that" The Tu
tors [not the Fellows] undertake the direction of the classical, 
mathematical, and other studies of the junior members [that. 
is, of the college.] Many of the undergraduates have also 
private tutors." (p. 180.) This paragraph occurs in a gene· 
ral description of the officers, &c., and after the description 
of Fellows as a distinct class. 
. Trinity College, or Hall, Cambridge, has a foundation of a 
Master and twelve Fellows. "'llen of the Fellows were 
usually laymen; and two were in holy orders, who performed 

• 

• 

1 See Lord Teignmouth's Life, 36, 93, 113, 142, 221. 
2 Preface to W. Blackstone's Rep. 7, 9,10,13,16 • 
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the duty in the chapel, and were 'usual/!f tlte college tutors.'" 1 

This shows, that the other tell were not. 
Ayliffe, in his History of Oxford, says,:! that scholars in 

every college are to have their tutors, till promoted to a de
gree; and no one may be a tutor, ulIless a graduate of some 

, 

faculty, of learning, and probity, and religion, to' be apprOl:ed 
(If b.1J lite head of the house \vherein he lives. How can this 
be, jf the Fellows are e;t ojlicio " Tutors?" 

'rhe very case cited in page third of the l\Tcll1orial, as to 
Dr. E. Calumy, as TaUfjll(l1n Socius of Pembroke Hall, is in 
our favor. He was entitled to the s(rciety of the Fellows, 
and had additional privileges, one of which was pupillos, 
leave to take pupils. From which I should infer, that this 
was a peculiar privilege of some, instead of a common duty, 
of all Fellows. 

, 

3. As to the government of the college." This, probably, 
more generally than any other thing, attaches to the Fellows. 
But it attaches to them, not as Fellows, but as corporators, 
where the charter gives the authority. 

But all Fellows do not participate in the powers or author
ities of the college. It is manifest, that, whether they do or 

do not, must depend upon the charter and statutes of the 
founder. So Ayliffe says.3 

l'he Oxford Guide says, "'rhe members of the University 
may be divided into two classes; those on the foundation, 
commonly called dependent 17lemhe1's; and those not on the 
foundation, termed independent members. 

"'l7lC independent members consist of snch persons as repair 
'to the LJniversity for their education and degrees;' hut who, 
as they have no claim on the estate of the society to which 
they belong, so they possess no voice or authority in its 
management; and during their residence in a college 01' hall, 
they are supported at their own expense."4 

" The dependent members, or members on thc foundation, 

1 Ex parte ,\Yrangham, 2 Ves.jr. 609. 
3 lb. 29. 

22Avlifi'e,115. 
4 Ox!: Guide, p. 179. 

• 
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''I, 

are as follows: ' ~nlC !tead of the college, the fellows, (called 
students at Chri:-,;t Church,) the sc/tolars, (called demies 1 at 
l\Iagdalen,) chaplains, and Bible clerks. 

"'l'he dependent members <.leri ve emolument [Will the 
revenues of their i;ocieties', and on some o( litem lite 1IU1 il(l ere-. ~ 

-ment and discipUlle of the 'W/lOft; bOl(1j del'olve." 2 

"The independent membert; are 'lloblemen, gentlemen-cam
rnoners, (at "\Y Ol'cestcr called fellow-commoners,) and com
moners." 3 

In Christ Church Collt'ge we ha\"c already seen that then' 
are }i'eUows on the fnundation; but the government of the 
college belongs exclusively to the Dean and Chapter;i 

In many of the colleges the original foundation provided 
for a limited unmber of fellowships only. vVhere the charter 
admitted of an increase of the number wit.hout violating its 
provisions, new fellowships have fwm time to time been 
ingrafted on the college; and in such cases the new ingraftcu 
Fellows enjoy the same privileges as the olu, the corporators 
only being increased. 

The doctrine of law is, that, if the charter docs not restrict 
the number of Fellows, all new ones partake of the original 
privileges and duties. So, in St. John's College v. Toding. 
ton,S it was held. So, in Attorney-General t'. Talbot, 1 Yes. 
78,475 j S. C. 3 Atk. 662. 

But where the charter restricts the Fellows to a .particular 
number, there, though there may be ncw ingrafted fellow
ships, yet tlte lalter !Lave no pricileges in tlte g01Jernment, like 
tlte old, but only partake of the bounty of thcir own founder. 
They are no part of the collegiate body. It is so said by the 
Attorney-General, in Attorney-General v. Talbot,3 Atk. 662, 
670, and admitted by the Court, ld. 67..t-. The same doctrine 
was held in Rex v. Bishop of Ely, 2 Term Rep. 290. 

1 So called originally on account of their being entitled to half commOn5 
only. 

2 Oxf. Guide, 179. 
4 1 Ayliftc, 240. 

3 Id.183. 
5 1 BUIT) 158. 
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Therefore, in Peter-House College, where the number of 
Fellows i~ by the statutes of the foundation restricted to 
fourteen, and other feIlow~hips have been since ingraftcd; 
thrsc latter, though called Fellows, havc no corporatc rights 
or authoritic~.l . 

It secms clear, from the forcgoing statemcnt~, that in the 
English collcge~ thc Fl'llows nre lIot necessarily either ?'esi
dents, tutors, or gOl'crIlo}"s. I imagine the ollly thing com
mon to nil (and that I only cOlljccture) is, that they arc all 
stipcJldiaries, or members on the foundation. And here I 
might adwrt. to some other circumstallces respecting English 
Fellows, which will show t.hnt other adjuncts, as well as resi
dellce, &c., attach to them. Bnt I reserve them for the fourth 
head. 

IV. The original intention and objects of the English Fel
lowship arc very materially difIercnt from those, which the 
Memorial supposes to be the main objects of the same office 
in our collpge. 

I need not advert to thc known fact, that all colleges are 
e1eemosYllary corporations. Lord Holt says, "There is no 
difference between a college and an hospital, except only in 
degree. A hospital is for tho:5~ thai arc poor, and mean, and 
10"\\" and sickly. A college is for another sort of indigent 
persons; but it hath another intent, to study ill, and breed up 
pcrsons ill tlie u:orld that haDe not otllenclse to live." 2 vVhat 
I mean to assert i~, that the sole scope and design of the 
English colleges wcre to provide maintenance and fnnds to 
educate persons; that the Fellows (by whatever name they 
were called, whether Fellows, Scholars, Students, or other
wise,) were not intended to be instructors, but to be them
selves instructed; that the object was to enable the Fellows 
to go to the colleges to learn, and not to give learning to 
others. If this be established, how will it be possible to 
affirm, that the charter of Harvard College of 1650 could 

I 2 T. R. 291. 2 PhilIipsv. Bury, 2 T. R. 291. 

-
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intend the same sort of persons? The whole Memorial dis
avows it. 

Colleges were founded ad orandwn et stlldencium, saYd 

AylifIe,l for pr:tyer and study. ':rhis is true; but it is also 
true that i he 11(:lIon's thcl11::ielves were to pray and to stlldy. 
Let us recur to some of the foundations of the principal 
collrges. 

In All-Souls' Collrge, the statutes of the founder direct, 
that [wcIIIY:!(J1(i' 0f the .Fcllou·s (tlw whole number being 
forty) lcihall apply themselves to the stlldy of philosophy and 
di(,'illity, and sixteen to the science of the civil and canon law. 
The latter arc called lawyers, the former arlists.2 

In Magdalen College ::lOlU£! of the Fellows are expressly 
required to be of a particular diocese, and educated in the 
study of divinity only; as MI'. Inglcdon's. The original 
foundation was for poor and tncZigent clerks in the University, 
studying the arts and sciences.3 

In Brazen-Nose College, the original statutes c011fme the 
Fellows to the study of divinity and philosophy: ":For a 
principal and sixty scholars to reedec an education in philoso
phy and divinity here." 4 

In University College, the Bishop of Durham founded 
three fellowships, for the maintenance of three Fellows, 
though 'il ndergTaduates.5 

In New College the founder divided his Fellows into artists 
and law.1jc1'S; namely, ten cidllaw, ten canon law, and the 
remaining fifty to study the arts and divinity.G 

In Exeter College the original statut.es direct, that the per
sons to live on this charity shall not exceed thirteen; namely, 
one student in divinity, one in law, the other in philosophy.' 

In Trinity College, (Oxford,) the original statutes direct 
the college to be for poor and indigent scholars in the Uni
versity; twcll)e arc styled Fellows, to be educated in the study 

1 2 Ayl. 3. 
5 1d. 152. 

2 1 Ayl. 338. 
6 Id. 315, 319. 

3 Id. 347, 
7 Itl. 207. 

4 1d. 37S. 
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of philosophy and diYinity; eight called sc/lOl(lfs, to be edu
eatcd in logic, rhetoric, &0.1 

In St. John's College the charter is for a president and 
tifty Fellows or schobrs; tweh'e to be lawyers, three chap
lain pdest~, three lay clerks, to live ulllt1arried, and sixty 
cllOritd cI's.:'! 

In Pl'll1broke College SCVCll of the fourtecn Fellow8 are to 
be in Itol// orders. 

, 

III Clll'i:·;j: Church College, originally, of the one hundred 
~tudel1ts (.11" Fellows, forty were required to be grammar 
.1'cllO/llrs; and Queen Elizabeth COll\'c'l'teu these forty into 
students.3 

And I believe it will be found that the object uniformly 
wus to educate the Fell01l's, so as to fit them for the learned 
pl'ofc;';sions, and principally for the church. In ,1 l\Iod. 84, it 
was said by counsel, argllendo, "A fellowship of a college is 
for a private design only, to study." 

Dr. Radelil1e':-; fellowships, already referred to, were of this 
nature. They were for the maintenance of two persons, for 
len yeats, in the study of physic, to travel half the time:1 

Thi::i leaus me to another topic, the duration of fellow
ships. The English [ello\vships arc not all perpetual, that 
is, during life, if the party behaves well. Some undoubtedly 
arc; as in Peter-House, Cambridge; for the statutes of the 
foundation arc, that they shall be scholares 1JCJ]Jetui ct stu
diosi, illsistentes studio litcranlJJl.5 But this is far from being 
unircrsal. We sec Dr. Radclill(~'f:; arc only for ten years. 

In ,\Yadham College, founded in 1613, by the statutes, the 
Fcllows are sliperannuated, and resign their fellowships, on 
the completion of eighteen ycars from the expiration of their 
regcncy.6 

In Baliol College) founded in 1263, at first each Fellow 

1 1 A,-1. 412. 
3 Id, ,1.10. 
5 2 T. R. 296, :W7. 

2i 

2 Id. 418, 419. 
4 1 Atk. R 358. 
6 1 Ayl. 43·:1. 
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received only Sel. per week, and was under an obligation of 
leaving the college, as soon as lw had taken a master's de. 
gree. l 

Probably most fellowships were not looked upon as per· 
manencies, but merely as places before preferment. lob. 
serve that Mr. Brown, in arguing in 3 Atk. R. 669, says, that 
the fellowships in the Univcrsitic!", one with another, arc not 
of great value, perhaps not above c£24 or .£25 a year. 

I bclieve it is agreed on all sides that the Fellows of Har· 
vard College, under the charter of lGGO, hold their offices 
during good behavior. So Mr. Everett agrees in his pam· 
phlet. 

There are some other circumstances attached to fellowships 
-in England which deserve notice. . 

AyHffe says, that the founders of the colleges have gene· 
rally provided, not only, that the heads should be divines; 
but that the Fellows also shou7d in a competent time ente)' 
into hol!! orders. This shows that Fellows were there to learn 
and to qualffy themselves for the church. 

So "the Fellows cannot marry, nor succeed to a college 
living, nor indeed to another, beyond a certain value, without 
relinquishing their fellowships." 2 

Probably there are many other peculiarities attached to 
them, which a minute inspection of the charters and statutes 
(which 1 regret are not within my reach) would exhibit. 

To conclude this summary. From these remarks, we per· . 
ccive that it cannot be maintained for a moment, that the 
term" Fellow" necessarily imports a resident, an instmctor, 

• 

a governor of a college, or a corporator, in England. Nor is 
there any identity in the rig/tts, duties, pO'UJe'J's, privileges, 
tenure of office, or qualifications of English Fellows. The 
name itself is often away, when the party is still deemed, 
though not styled, a Fellow. How, then, can it be correctly 

1 Id. 263. 268. 
• 

!2 Oxf. Guide, 190 • 
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said, that a " Fellow" meallS in the charter of 1650 a certain 
personage, whose duties and qualificatioll~ arc well known 

unu fixed? 
If it be saic.l that Fello\vs lTlU::it be resident:),. many of the 

Engli~h Fellows are non-residents. 
If it be said that they mu:st be inslmclors,. many (I prc

Sllllle most) of the Bng1ishFellows are not ~iJl,strllclors. So 
far from .it, the object ill the original creation of most, if not 
all, of the foundations, is charity, to support the Fellows 
in their own stuc.lies, and not in teaching others. TllCY may 
now teach j but it is a distinct business Ii'om their fellow
ships, for which, I doubt not, they receive a di::;tinct com-

• 
• • pensatlOn. 

If it be saic.l, that they must be Corporators, or members 
of the Corporation, entitlec.l to exercise the government, and 
cOlluuet the revenues of the government; there arc many 

• 

English Fellows, \vho have no such authority, and are not 
corporators. Even a part of the body llamed in the charter 
may not have a title to such government. Some colleges 
arc incorporateu as J.1f£t:)tu, Fellows, and Scholars. Now, 
though" :3cholal's," as here used, does not mean, what we call 
"scholar"," but beneficiaries of a certajn grade j yet I do not 
doubt, that in some cases the ,; scholars" arc altogether 
excluded from the go\'crnmellt by the statutes or charters. 
Traces are to be found -in our books leading to this conjec
ture; but I afli.rm nothing positively, because I have not yet 
seen a direct case. vVhere" scholars" are, or may be, under
graduates, or grammar selLolars, (as some foundations are,) it 
is presumable that they are 110t governors. Certain it is, that 
such statutes may be made, and such charters granted. 

So, many English Fellows are required to study particular 
branches of science, as divinity, law, philosophy, the civil 
law, the canon law j to be clerks; to be artists; to be medi
cal students; to be poor and indigent; to be in holy orders; 
as qualifications for the office. 

Many English Fellows hold their places for life; some for 
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years; some merely until they graduate as masters. Accept
ance of church livings, or posscssion of church livings of a 
eertain value, vacates some fellow::5hips, and constitutes ineli
gibility. Living;.; of a less value constitute no vacancy 01' 

ineligibility. Absence for six. months vacates some fellow
~hips.l 'rravelling for [lye years is indispensable as a qualifi
cation in others, (DI" RadclifIe's Fellowships.) 

Some English Fellows are chosen from particular schools; 
i;ome from particular college'S, counties, dioceses; some from 
inferior graclcs of persons in their own college, as seholars, 
probationary Fellows; some from the University at large; 
'dome must be graduates; some must be undcrgraduatci-;. 

It is said, "All fellows are bound not to marry." Celibacy 
is, t.herefore, it seems, a univcrsal qualification. 

vVhat qnalifications, then, are we to take, or }'cject? - Shall 
we say, that all must be residents, because some are? that all 
mn':lt be tutors, though all originally were pupils or st.udents? 
that all must be corporators, or collegiate gOYCrBors, when a 
part only are, or were? vVhy not take the oppositc course; 
and say, that all may be 110n-resiclcnts, because some arc, 
&c. ? 

If universality of qualification bc the ground of adoption 
of a similar qualification here, then all our Fellows ought to 
be in celibacy. vVho in America CV-2r contenueu for that, 
from the chartcl' of 1650 downwards? 

The truth is, the word" Fellow" has not., as to colleges,· 
any peculiar meaning. The studcnts at Christ Church; the 
demies at Magdalen; the scholars in some other colleges, are 
Fellows in fact, though not in name. "\Vhy? Because 
they are known admitted mcmbers on the foundation. In
grafted Fellows are not the less Fellows, because they con
stitute no part of the original or present college Corpora
tion. Why? Because" Fellow" imports no particular 
powers, authorities: or duties; but simply Socius, Associate, 

1 2 Term Rep. 291. 

-
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or l\Iember of the fOllndation, entitled to sllch privilcges, and 
such ouly as the charter or statutes define or ad.mit. 

"\Yhcn, therefore, we construe the charter of 1650, wo must 
• 

COilS true it upon: its own terms, and. apply to the persons 
named therein such powers, and authorities, and qualifica
tions, as the charter itself provides, and no other. vVhere 
the charter is silent, we arc not at liberty to insert any limit

atiolls. 
If I am right in this view of the case, the ground proposed 

by the l\Iernorial must be surrendered. If the main argu
ment fail, there is an end of all that follows. 

If there be not an identity betwcen our Fellow~ and the 
English Fellows, or between aU of the latter, as to rights, 
duties, and privileges, I do not see how any argument can be 

. bottomed on it. 'Conjectural similarity is of no importance. 

Until wc can definitely afrirm, what ours are, and theirs are, 
we cannot proceed; for until that is done ,ve can institute no 
process of comparison, as to similarity or dissimilarity. In 
the order of things, therefore, the first point is to ascertain 
what our Fellows are. 

But I propose to notice some of the auxiliary grounds 
stated to fortify the principal one. 

V. It is said, that there were persons in the College at the 
time of the charter, and previously, known by the dellomina-

• 

tion of "Fellows." This I freely CI.dmit. The preamble of 
the charter states it; the form of admission states it; and 
other college records recognize it. The Memorial does not 
pretend that there i~ any thing in the college records before 
the formula of admitting Fellows, that recognizes it. When 
that formula was first adopted is not stated, or exactly 
known. But it appears in the college records immediately 
after" certain orders by the scholars and officers of the college 
to be observed," under date of 28th March, 1650. The next 
preceding entry in the book is the 26th of lVlarch, 1660. 
President Leverett, in his Journa], states, that it was written 
by the Rev. Jonathan rvlitchell, one of the members of the 

27 • 
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years; some merely until they graduate as masters. Accept
ance of church livings, or possession of church livings of a 
eertaill value, vacatcs some fellow~hips, and constitutes ineli
gibility. Living:.; of a less value constitute no vacancy or 
ineligibility. Ab:3C'nce for six months vacate;, some fellow
ships.I Tnwclling for f1 YC years is ind ispcmmble as a qualifi
cation in others, (Dr. Radclifle's Fellowships.) 

Some English Fellows arc chosen [rom particular schools; 
somc fl'Om particular collcges, eountics, diocescs; some from 
inferior grades or persons in their own college, as scholars, 
probationary Fellows; some fl'Om the UniYcr:-3ity at large; . 

• 

\'lome must be graduates; some mmt bc ullc1crgraduatcs. " 
• 

It is said, ".All fellows arc bound not to :marry." Celibacy 
. i::;: t.herefore, it seems, a ulliYcrsal qualif1cation .. 

\Vhat qualifications, then, arc we to take, or reject? Shall 
we say, that all must bc rcsic1cnts, because some are? that all 
must be tutors, though all originally were pupils or students? 

• 

that all must be corporators, or collegiate goyeTllors, when a 
part only are, 01' were? vVhy not take the opposite coursc; 
and say, that all may be llon-resiuents, because some are, 

• 

&c. ? 
If universality of qualification be the ground of adoption 

of a similar qnalification here, thcn all our Fellows ought to 
be in celibacy. vVho in Amcric(t evcr contended for that, 
from the chartcr of 1650 dO\vnwards? 

• 

The truth is, the word" Fellow" has not, as to colleges, 
any peculiar meaning. The stzldenls at Christ Church; the 
demzes at Magdalen; the scholars in some other colleges, are 
Fellows in fact, though not in nan1e. \Vhy'? Because 
they arc knowll admitted members on the foundation. In
grafted Fellows arc not the less Fellows, because they con
stitute no part of the original or present college Corpora
tion. Why? Because:: Fellow" imports no particular 
powers, authorities, 01' duties; but simply Socius, Associate, 

1 2 Term llep. 291. 
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or Member of the foundation, entitled to such privileges, and 
such ouly as the cbarter or statutes define or admit. 

"\Vhen, therefore, we construe the charter of 1650, we must 
construe it upon its own terms, and apply to the persons 
named therein such powers, and authorities, and qualifica~ 
tiOllS, as the charter itself provide:::, and no other. vVherc 

, 

the charter iti silent, we are not at liberty to insert any limit-

atiolls. 
If I am right in this v.ie\v of the case, the ground proposed 

by the Memor.ial must be surrendered. If the main argu
ment fail, there is an enu of all that follows. 

If therc be not an identity between our Fellow::; and the 
Engli~h Fellows, or between all of the latter, as to rights, 
duties, and privileges, I do not sec how any argument can be 
bottomed on it. Conjectural similarity is of no importance. 
Until we can definitely affirm, what ours are, and theirs are, 
we cannot proceed; [or until that is done we can institute no 
process of comparison, as to similarity or dissimilarity. In 
the order of things, therefore, the first point is to ascertain 
what our Fellows are. 

But I propose to notice some of the all.xiliary grounds 
stated to fortify the principal one. 

V. It is said, that there were persons in the College at the 
time of the charter, and previously, known by the denomina-

, 

tion of "Fellows." This I freely admit. '1.'11e preamble of 
the charter states it; the form of admission states it; and 
other college records recognize it. The Memorial does not 
pretend that there is any thing in the college records before 
the formula of admitting Fellows, that recognizes it. When 
that formula was first adopted is not stated, or exactly 
known. But it appears in the college re 'ords immediately 
after" certain orders by the scholars and officers of the college 
to be observed," under date of 28th lVIarch, 1650. The next 
preceding entry in the book is the 26th of lVlarch, 1600. 
President Leverett, in his Journal, states, that it was written 
by the Rev. Jonathan lVIitchell, one of the members of the 

27 • 
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Corporation. There is no evidence that it was ever, after the 
charter of 1650, used upon the ac1mis8ion of any Fellow of 
the Corporation under the charter. 

There is reason to believe, that the word "Fellow" was 
not used, or the person known in the College, in 1646. There 
is an entry in t.he book entitled, ,; The laws, liberties, and ' 
orders of the College, confirmed by the Overseers and Prcsj~ -' . 
dent in the years 1642, 1643, 1644, 16~15, 1646." In thi;;; 
collection, consisting of nineteen articles, "Tutors" arc fre· 
quently mentioned; "Fellows" are never mentioned. Yet 
in some instances, if t.hey then existed, there would be a pro· 
priety in naming them; as in the 7th article, which requires 
of the scholars, that" they shall honor, as their parenh3, magis· 
trates, eldcl's, tlltors, and aged persons." 

In January 13, 1647, therc is an agreement on the books 
for a lease for years to Richard Taylor of a shop in Boston 
belonging to the College, in which hc covenants to leave it 
in good repair, &c., "to Harvard College, the President and 
.Fellows thereof." 

In an entry on 6th May, 1650, there is an order of the 
Overseers directing that no scholar, "without the fore-ac· 
quaintance and leave of t.he president and his tutor, or, in 
the absence of either of them, of two of the serdor Fellows," 
should be present at any public meeting or concomse of peo· 
pIe, "in the time or hours of the College cxercise, public or 
private." It is added, in the same orders, " Neither shall any 
scholar excrcise himsetf in any military band, unless of known 
gravity, and of approved sober and virtuous conversation, 
and that with the leave of the president and his tutor." These 
orders clearly show, that at this time Tatar and FelloUJ were 
not· identical in the College; and that there were "Senior 
Fellows," who were not Tutors. How, then, can we say, 
that" Fellows" in the charter meant Instructors? So, in the 
" Formula admittendi scholarcs rodiles," the scholar is, by one 
article, to show reverence to the President "una cum sociis 
-singulis," and, in the next article, to obey his i'utor. 

-

-
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In such obscure transactions of so carly a period, with so 
few materials to give certainty, I may mistake ill the view 
that I take of these fads. But I feel great confidellce in the 
GOJljecture, that the "FelloUJs," here referred to, \vere gradu~
utes of the College, then resident there and pursuing their 
studies, to qualify them for some profession, and probably 
they were beneficiaries. It would bc natural, that there 
should not be any such Fellows there until lfH6, because 
there were so few graduates, (the first being 0111y four years 
before,) who were not in fact tutors. 

In respect to the words in Taylor's lease, eithcr the word, 
"Fellows,:' there used, is loosely used to designate the Imme
diate Goyernment of the College; 01', 'what is possible, the 
shop may have been a donation for the benefit of the Presi~ 
dent and Fellows; and so the lease conformed to the words 
of the grant, however inartificially drawn. 

In respect to the Formula} It does not show, who the 
socii were, 01' what was their occupation. The third article . 
requires them to instruct all the students committed to their 
chargc" But it does not prove, that they wero the general 
tutors. If they were beneficiaries, they might properly be 
required, in the then infant stato of the College, to perform 
some duty there. But the preceding entry shows, that they 
were not identical with tutors, whoso duty it was to give 
general instruction. 

Tile 4th article provcs nothing, as to thcse "Fello'Ws" 
having any particular office or government over the College, 
or being the actual administrators of its funds. For, in 
another article, a similar engagement is required of the 
scholars, in the form entitled "In sc1wlaribus admittcndis," 
or, according to the record in Lib. 3, p. 9, "Formula admit~ 
tendi sc1tola'l'es cediles." The words in the 4th article are, 
"Sedulo prospicies ne quid detrimenti collegium capiat, 
quantum in tc situm est, sive in ejus s1tmptibus, 8i ve in edi~ 

1 Memo. p. 4. 



• 

320 MISCELLANEOUS WRITINGS. 

ficiis et structura, fundis, p1'ovenlibus, fenestris, ceterisque 
omnibus, qum nunc ad collegium pertinent, aut dum egeri:l, 
pertinere possint." 1 Besiues; t.he article itself contains but 
a very imperfect enumeration of the duties of Fellows of tlte 
Cmpotation. Their duties extend to making laws, elect.ions) 
removals, investing funds, &'c. The words may be construed, 

• 

as merely an engagement to prevent any wanton 'uilapida-
tions or mischiefs . 

• 

It is also perfectly clear, that" Fellows" anu " Tutors," or 
general Instructors, were not used after the charter as iden
tical terms; because, though there were five Fellows, there 
never were but two tutors untilI7o:.~. One 'rutor was added 

• • 

in 1703, and another in 17:'20; and up to the year 1800 there 
were not morc than four tutors. 

But further. There could not, in the English sense of the 
term, "Fellow," (if by that is to be understood a collegiate 
corpomtor,) be any such persons as Fellows in Harvard Col· 
lege before 1650; for the charter of 1642 did not authorize 
any such officers to be created. That act (for it is a subsist· 
ing part of the chartered authority of the College) gives to 
the governor, deputy governor, magistrates, and teaching 
elders of the six neighboring towns, the powers of governing1 

regulating, and managing the College and its members, its 
, 

• 

revenues and concerns. And by impli<:!ation they are created 
a corporation, for they are made capable of taking bequests, 
donations, revenues, &c., that had been, or might be,given to 
the College; and they were to manage the same" to the use 
and behoof of the College and the members thereof." 

By J.liembers of the College must have been meant all 
persons connected with the institution; namely, the presi· 
dent, instructors, and other officers, and the students. But 
they could not delegate their corporate powers to other per· 
sons. Nor could they make the president and instructors 
corporators. Nor could the president, or instructors, or PCI' 

-

1 College Record.s, under date December 10th, 1646. 
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sons called Fellows, take in sllccession by any bequest to them 
as a corporate body; for they were not so incorporated. The 
{Tift:;; and donations, given to the College, must have been 
tl 

given, ill legal construction, to the governor and magistrate:.; 
" . 
und elders. The.'! mnst comply with the wills of the dOllors; 
ancI 1111'// only could take the donation. If any clOIlOl' ga va 
a fund to support any pOOl' persons ill their studies at the 
College, or any Fellows in the College, th.e words could 
import no more than this, that persons residing there, and, in 
a sense, members of the College, that is, benciiciaries npon 
the foundation, should be so maintained. But tutors in llO 

exact sellse could be considered as Fellows, ipso facto; but, as 
beneficiaries, they might be both Tutors and Fellows, that is, 
members on the foundation. 

But I understand, that ill point of fact the College records 
do 1I0t ~ho\V, that before the tiIne of the charter of 1650 1 any 
donations had been made for the maintenance of persons at 
the College, answering the description of Fellows at the 
English colleges, in the sense of the Memorial. 2 Some in
digent students were provided [01'; and probably also some 
resident graduates, who received stipends. But as to Fellows 
on pcrmallcnt foundations, I am not u\varc, that there now 
arc, or ever have been, any in Harvard College correspondent 
to English Fellows. 1'he only persons on permanent founda
tions arc, as I believe, our Professors. r:rhe gifts of Glover, 
Keyne, ana Pennoyer, might have authorized such founda
tions; but none have been established. 

To be sme, in a loose and general sense, almost all persons, 
who are oHicers of the ColLege, might be called Fellows, if by 
that ,,'ora we arc to understand, not English Fellows, but 
merely persons" resident at the College, and actually engaged 
there in carrying on the duties of instruction or government, 
and receiving a stipend for their services." Thus, Proctors 
and. Regents fall within the description, as well as Tutors 

1 Sec as to Tutor's Pasture, post. 2 Memo. p. 2 . 
• 
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and Profes~ors. And the defiuition would apply as well to 
any resident graduate at the College, who should be casnally 
intrusted with any in~t.l'Uetion or government, however small, 
as to any tutor or profes~or. But though such a dc!inition 
may exemplify what the l\Iemorial now means by Fellows, it 
would in no respcct help us t.o an understandillg of what 
the chartcr meant by Fellows; for that is expressly argued 
in the l\Iemorial to be what is meant in Englhih colleges by 
Fellows. 

It is illcumbent 011 the Memorialists to show, that there 
were in Harvard College, before l(j[)O, fellowships on founda
tions, like the English, before we arc called upon to admit~ 
that the chartcr uscd thc word Fellows in that sensc. They 
havc not shown that by any dircct or positive evidence. 

But it is said, that the preamble of the charter shows, that 
there were such Fellows in the College previously. It may 
be admitted, that whatever is recited in the preamble should 
be assumed as facts at this period. What, then, are the fact~ 
stated in the preamble? It recites, that many well-disposed 
persons, &c., have given sundry gifts, &c., for the advance· 
ment of all good literature, arts, and sciences in Harvard 
College, &c., "and to the maintenance of the Ptcsi£icilt and 
Fellows, and for all accommodations of buildings, and all 
other necessary provisions, that may conduce to the educa
tion of the English and Indian youth of this country in 
knowledge and godliness." 

Now the sole quc::;tion is, In what sense is the word" Fel· 
lows" here used? 

The College charter was doubtless drawn unoer the direc
tion of the college officers, as I shall show from a document 
by-and-by. At that time there were persons known in the 
college by the name of "Fellows." What were they? \Ve 
are certain they were not Fellows on any foundation like 
those in English colleges~ because none such then existed. 
We have strong proof that they were not tutors, for they are 
contradistinguished from tutors. They must, therefore, huYe 

• 
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been some persons resident at the coll<'ge, and beneficiaries 
there; or graduates studying for the professions; or the term 
mnst have been used in a general sense, as importing the 
Associates of the President in the immediate business of the 

collegr.. It cannot be presumed that the word meant to 
desiglJate mere beneficiaries; for that \vould exclude tutors; 
and yet, I presnme, tho main grants must have been for 
instructors. I conclude, thon, the sense is genoml, that 
(~rallts had been rnade for the maintenance of the Prcsident 
~ 

and his Associates, that is, the other officers in tho college, 

without designating them by allY permanent or fixed elm
raeter. rrhe charter referred to the fact, ancI not to any par· 

ticular qnality in the parties. 
The chartcr, then, declares that" the said college, &e., shall 

be a corporation consisting of sCI'en persons, to wit: a Presi· 
dcnt,Ji/'£! FelloH:s, and a Trcasmer, or Bursar." Now, paus
ing herc: if the corporation werc any other than a college, 
could there be a doubt what the charter intended? If it had 
been a charter of the American Academy, or of the Royal 

Academy: or of a Bank, or of an Insurance Company, could 
anyone doubt that by " Fellows" was meant a mere desig
natio pasoilarum as equals, and associates, and members of 
the corporation? If the word, Trustees, or Directors, or 
Governors, or Members, had been inserted, would not the 
:;ense ha\·c been complet.e, and the same? 

If the charter mean.t to incorporate persons, \vho were then 
acting olficers, would it not have recited the fact? "V ere 
there fire Fellows at the college at the time? vVas there a 
Trea~urel' or Bursar? We know there was a President; but 
beyond that there is no certainty. 

If the charter meant to incorporate certain persons then in 
office, as the Memorial seems in some parts to suppose, there 
was no need to designate any particular persons by name 
afterwards. 

If it meant to select from the" Fellows," &c., then exist
ing, then it created the select few a corporation, and aseer-
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tained them to be the present incumbents, without providing 
who ~honld be the futmc incumbents. 

If it i::; supposed, that the e~:isting collegiate f!.tJiccrs were 
incorporated, because it is ::laid, that " the college shall be a 
corporation," the argument proves too much; for then it 
llleans the aggregate of the institution, scholars and pl/pils, 
as well as instructor~ and omcers. 

But the truth is, that the phrase is a very common one, 
though lIot a very exact one. It is ollly ~aying, that there· 
after the college shall be under a corporate government. All· 
Souls College in Oxforu, 1<137, was incorporated oy the 
name of " Collegium Animarmn omnium defl111ctorum Oxo· 
nii." No one, however, supposes that the dead were incor· 
porated. vV c well know that it is under the government of 
a Warden and forty Fellows. These were appointed by or 
after the act of incorporat.ion. 

The charter proceeds to name the persons who shall can· 
stitute the first corporation. This shows that they were not 
Incorporated !:x officio, The words arc," And that Henry 
Dunster ~hall be the first President, Samuel Mather, Samuel 
Danforth, Blasters of Arts, Jonathan Mitchell, Comfort Starr, 
and Samuel Eaton, Bachelors of A1'{S, shall be the five Fel· 
lows, and Thomas Danforth to be present Treasurer; all of 
them being inhabitants of the Bay." Now, why arc not 
these persons dcsignated, instead of Masters and Bachelors 
of Arts, as existing Instructors or Fellows of the college? 

• 

"Vhy is it not said that they are, and shall continue to be, 
Fello'ws, instead of, shall be Fellows? Why are they de· 
~cr.ibed as "all of them being inhabitants of the Bay," 
instead of all of them being li'ellows of the college? 

The corporation are further by the charter" authorized, at 
any time or times, to elect a new President, Fellows, or 
Treasurer, so oft, from time to time, as any of the said per· 
sons s11all die or be removed." They are to elect" new Fel· 
lows;" then the persons, who are to be successors, are not 
Fellows until elected. And there is no restriction as to the 
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per:;olls frolll whom they shall be chosen; of coursc they 
may be chosen at large. Even ill the English colleges new 
Fellows muy be chosen at large, uulci:;s .thc charter or statutes 
of tlw fOllndation prohibit it. 

No duties are prescribed to the Fellows, as distinct from 
the duties of the corponttion itself: It is llut said they shall 
be, before or aftcl' the choice, residcnts 01' illstrnctol's, But, 
cloubtks:-l, they have authority as cmpol'ators to rcgulate the 
colkge, b(~eause t he charter cOlliers it 011 the corporation. 

The charter adds, " "\Vhich said Pl'esidcut and Fellows for 
the tillIe lX'illg shall forever hcreafter, in munc aud ill fact, 
be olle body politic and cOl'porate in hw to all intents and 
pmp0::ies, amI shall have perpetual sucCCSSiOll, and shall be 
called by the llamc of Pr(}:;ideut und Fel/ou):; of I-Ir.tn'ard 
College, and shall ii'om time to time be eligible as aforesaid.': 
As tbe corporation is designated as " Presidellt and Fellows," 
the Treasurcr, though Hot so called, is properly, and in fact, 
a :Fellow, in the sense of law; but he is also something 
more, llamely, Bursar. 

Thc President and Fellows are further authorized to " meet 
and choose such oj/ieers and servants for the college, and 
makc snch allowancc to the111, &c" as they shall think fit." 
It seems to me clear, that this part of thc charter contem
plates, that the OJlieers may be different from the Corpo
rators. There are other clauses to the same pmpose. 

There was an order of the General Court ill May, 1650, 
a few days only before the grant of the charter, which illus
trates this subject. It is in these words: "In answer to the 
petition of Hemy Dunster, President of Harvard College, in 
Cambridge, WIth relation to his desire in few particulars, 
namely, for the grant of a corporation for the well ordering 
and managing the afiairs belonging to the college, the Court 
is ready to grant a cOrpOl'iltion to the college, so as meet 
persons be presented to the Court, with a draft of their 
power and ability, neither magistrates, who are to be judges 

28 
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in point of difference, that shall or may faU out, lW .. : ministers, 
who are 1tnwilling to accept thereof," &c. 

Now this appears to me to show that the legislature did 
not contemplate that none should be in the corporation, ex
cept 1'(~sidcll[s and 'instructors. Why otherwise should the 
exception be confined to ?I/(/gistratcs, and to such ministers 
as would not accept? vVhy not cxdmle all ministers not 
resident in the college? vVby not exclude all pcrsons not 
then in oflice at the college? 

Further. If thcre were Fellows in the college at the time 
of the charter, they were then Fel/ml'.'> of the I-Iouse or Aca
demical Fcllo'Ws,. but they were certainly not corporate Fel
lo'Ws, that !'"', not Fellows of the existing corporn.tion, for that 
was by law composed only of the govcrnor, &c., magistrates, 
and elders. If there were more than fit'e, then those not 
appointed of t.he corporation by the charter, remaincd simply 
Academical Fellows. Whether there were any such, I know 
not. 

The Memorial lays stress on the supposed incongmity of 
saying, that Fello'w means only member or associate,. because 
it is said, that then the corporation consists of seven and not 
of jive Fellows. 

To me it is clear, from the words of the charter, that the 
Treasurer is necessarily a, Fellow. The Treasurer is declared 
one of the corporation; the cOl'poratc name is " President and 
Fellows;" and it is said that the" President and Fellows" 

, , 

shall be a corporate body. How can this be, unless under 
the term" Fellows", is here included the Treasurer? If he 
is one of the corporation, and yet the corporation is com· 
posed of the President and Fellows, he must be a Fellow, or 

nothing. 
The Memorial, too, supposes that it would be absurd to 

say a Fellow of the Corporation. 
This is an extraordinary assertion. The words of the 

charter expressly declare that" The said college shall be a 
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corporation consisting of sevcn persons, to wit, a Presidcnt, 
liyc :Fellows, and a Treasurer or Bursar." Observc, it does 
)Jot say lhe Prcsident, the five Fellows, lite Treasurer, now in 
omce. Now of what were thcse five persons the Fellows? 

.. 

- Of the college, says the l\IernoriaL 'rhe words of the 
churtL'l' are not so i they are Fello\vl:5 of the corporation i for 
that i~ what the charter creates them. 1'he President is 
President of the corporation i the rrl'emmrCr is '1'reasurer of 
the corporation i the Pellows arc Fellows of the corporation. 
In common parlance we call them President, Fello\vs, and 
Treasurer of the collrge i but, strictly speaking, they arc Fel
lows of the corporation. '1'he :Memorial confounds the cor
porate name of "President and Fellows of Havard College," 
with the character of the parties as resident members. 

Nor is there any thing unusual or incorrect in the phrase. 
In the English colleges there are fellows who are not COl'pO

mtors, in other words, who are llot Fellows of the corporation; 
and there arc Otb('1'8, who are corporators. Thus, in Christ 
Church College, the Dean :lnd Chapter constitute the sole eOf
poration. The Fellows of the college (one hundred and one 
ill Humbcr) arc not members of the corporation. They are, 
thereforc, strictly, ollly Fellows of the House, or Academical 
Fellows. So, in all those colleges, where the corporation 
consist:; of a limited Humber of Fellows by the original 
statutes, those Fellows, and those only, are Fellows of the 
corporation, that is, corporators. And all the ingrafted Fel
lows, who are very numerous, arc only Fellows of the House, 
or Academical Fellows. In St. John's College, Cambridge, 
there arc thirty-two original Fellows, and twenty-seven Fel
lows upon ingrafted foundations.1 So, in Peter House Col
lege, Cambridge, the original Fellows arc restricted to four
teen. There are many ingrafted Fellows. The former are 
Fellows of the corporation i the latter Fellows of the House 
only. It is a real distinction i and the words are accurate.in 

1 1 Burr. n. 202. 
• 

• 



, 

I 

328 MISCELLANEOUS WRITINGS. 

indicating the thing meant. Nay, more; if by "Fellows" 
werc meant resident instl'Uctors or governors, &c., as the Me. 
morial asserts, there would now be many Fellows in Hul'. 
vard College, (supposing the five Fellows were all resident 
instmctors,) who would be :Fcllows of the House, or Aca. 
demical Fellows, and the five only would be Fellows of ihe 
corporation. There are many traces in the public proceed. 

ings in relation to the college, showing this distinction. 'rhe 
pretence of incongruity or absnrdity, therefore, vanishes. 

rrhere must be some phrase to disti nguish :l\'Iemb~rs on the 
foundation and Corporators, from resident students, \vhcther 
graduates or not. In many of the English colleges they arc 
called commoners, in some cases jellow-commoners, &c. 

In this connectioli, I advert again to the formula for the 
admission of Fellows. I think I have shown what these 
Fellows were; at all events, that they were not Corporator~. 
This formula never was used for the induction of fellows 
after the charter. It really, therefore, has no bearing to prove 
what sort of Fellows the Corporation was to be composed of 

It is said, however, that this formula has not been repealed; 
and, therefore, that it ought still to be considered as a sub· 
sisting regulation of the College. But it is a clear rule of 
law, that a statute for the government of a college may be 

• 

presumed to be repealed from long disuse.1 A c1iRuse from 
the period of the charter would be decisive on this head, that 
it was then repealed. But it was in fact repealed by opera· 
tion of law from the time the charter was granted; for, as the 
Corporation had the sole power under the charter to make 
law~~ and regulations, and the old regulations were not con· 
firmed, either by the charter of 1650, or by any subsequent 
order, they fell with the old establishment.2 This accoul1ts~ 
and satisfactorily, why nothing was done about or under 

them. 

1 Att01'l1cy-Ccnernll~. Mi(lc1leton, 2 Ye~. 330. 
2 President Dun:;ter, in his letter of' 10t.h June, 165,1, resigning his office, 

states the fact, "that our former laws and orders, by which wc havc managed 
our place, be declared illegal and null." College Charters, Ap. 17. 

• 
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But, in point of [act, were the Fellows fil'St named all 
resident, instructors at the time of the charter? It seems 
almost incredible, that they should all havc been so; for the 
College had not more than thirty scholars, and to have e111-

ployed l1.ve tutors at that time, or before, would seem utterly 
inconsistent with the aclmowledged poverty of the College. 
It is probable, that Samucll\Iather was an instructor; Mitchell 
may lIave been an instructor; Samuel Danforth was, pro
bably, an instructor, or OllC of those, who werc denominated 

• 
Fello\\"s. \Yhether Eaton and Starr were, I have no means 
of knowing. The probability is, that they were not. It is 
asked, why persons so young were selected. The ans\ver is, 
that at that time the Colouy was small, the charge burden
somc~ amI thc order of the General Court, in 1\1ay, 1650, 
agrcelllg to give a charter, shows, that there was a difficulty 
ill getting ministers to accept. Tlwy probably took men, 
though young, who were disposed to be zealous in the College 
aflalr::;. If they were all Fellows, why were,,,,,they not so 
designated in thc charter? It was the peculiar and appro
priate name. vVhy are they designated as 11Iastcrs, and 
Bachelors, ancllnhabitants of the Bay, and not as Fellows 1, 

As to Samuel Danforth, there are some facts worthy of 
notice. The charter was granted 011 the 31st of 1\'Iay, 1650. 
Thc Roxbury records, under date of 12th 1\1ay, 1650, have 
the following clause: "Samuel Danforth recommended and 
dismissed from Cambridge <;hurch, and admittcd here." This 
shows, that he either had then rcmoved, or contemplated a 
rcmoval, from Cambridge. On the 24th September, 1650, 
Samuel Danforth was ordained pastor of the church in Rox
bmy. Now, it must be inferred from these facts, that his 
intention to remove from Cambridge and settle at Roxbury 
was known to the College officers. If residence and instruc
tion were indispensable for a Fellow of the Corporation, would 
his name, uncleI' these circumstances, have been inserted ori
ginally in the charter? He accepted the office. There is no 
proof, that he ever resigned it, or was removed. If not, then 

28 '* 
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the legal prcsumption is, that he remained in office until his 
death, which was on the 10th day of the 8th month, 1674. 
In the charter of 1672, in which Samuel Danforth is named 
as a Corporator, he is described aR " Fellow of the said Col. 
lege," which cel'tainly was meant to state his present desig. 
nation; for the present designation of all the other Fellows is 
given; as, " Minister of the church," "Teacher of the church," 
" Mastcr of Arts," &e. In a note in the College Records, 
(No.3, p. 63:) stating his death, it is said, "This day died 
Samuel Danforth, SClIio1' Fellow of the College." 

These facts would, probably, be thought decisive proof, 
that, notwithstanding Danforth's non-residence, he remained a 
member of the Corporation until his death. But there are 
some circumstanccs, brought to discredit this conclusion by 

- - -- -- .. 
the leamed Professor, Mr. Everett, in the Pamphlet allnded to, 
pp. 30 and 34. r:.Phus, Dr. Hoar, writing to his nephew, in a 
letter of 27th March, 1661, and Rpeaking of Richardson's 
Tables, says, " I Imow no way to recover them, but of some, 
that ,\vere of that society in f01'mer times; I suppose .Llij', Dan
forth, lVIr. IVlitchell, and others have them." 1 

Now when was this letter '\YJ:itten? Mr. Everett does not 
give the date; but it was in 1661. Mr. Danforth had been a 
student and a tutor at the College. What Dr. Hoar refers to 
is, that when Danforth was thcre as a student 01' tutor, he 
had these Tables transcribed. But this does not show, that 
he was not a corpomte Fellow at the time; but only not 
then a resident of the society. It is common, but it is loose 
language. 

Another circumstance relied on i.::i, what is stated in John· /, 
son's W onder·working Providence, in a passage of a letter in 
1651. He writes, " Also the godly Mr. Samttel Danforth, &C. 
He put forth many almanacs, and is now called to the office 
of a teaching elder in the church of Christ at Roxbury, who 
was one of the :Fellows of this College." The only question 

1 llist. Collect. vi. 103, 

• 

, 
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• 

is, what the writer means by " Fellow." If he meant aVe]· 
low in the sense of Tutor, or resident instructor, ancI as a mere 
synollymc, there is no dilTicnlty; and if t.he Memorial is right, 
that the instructors were so called, the writer is correct. But 
the qllc::;tion is, did hc mean to assert, that Danfol'.th had then 
rcsigllcd his scat as a Fellow of tile Corporation, or only that 
hc had left the College? Smcly, this language cannot over
turn the strong presnmption of law arising from the other 
facts alreadv melltioned . . ' 

Rut, for the purpose of argnment, I am willing to concede, 
(what has not been proved,) that all the per~olls named in 
the charter \vere at the time Talm's and Fellows, in the sense 
of the Memorial, in tho College. \Vhat then? It provcs, 
that they were eligible as Fellows of the Corporation, not 
that, ipso facto, they were under the charter the Corpomtol's. 
Much less does it provc, that tLey, and the!! alone, were eli
gible as members of the Corpora.tion. 

1\11'. Everett now surrenders this point. He admits, that 
any person may be clected as a Fellow into the Corporation, 
whether a rcsident or non-resident instructor, or not. All he 
now contends for is, that, after their election the Fellows 
ought to be residents, and assist in the instruction or govern
ment of the College. This certainly surrcnders much of the 
original argument; for if prior residence and instruction were 
not indispensable qualificat.ic~1s for the oilice., the charter did 
not refer to the existing Fellows. It did not designate them; 
it did not make it a condition precedent, that they should be 
resident and instructors. But at most, eJ; vi tennini, " Fel
low: l imported a subsequent obHgation to reside and instruct. 

This point has been already fully considered; and I leave 
it, and proceed to notice some other documents, introduced 
by the friends of the Memoria1. 

First. In August, 1652, two years after the charter, a col
lection was directed to be made for the maintenance of the 
President and Fellows of the College. The Memorial and 
the Argument of Mr. Everett suppose that by such a gift 

• 
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after the charier the maintenance should be for the individual 
Fellows of the College. I apprehend in law, that such ·a gift, 
generally made, would be construed, as a mere gift to the 
Corporation by its COI])oJ'llte Iwme, and the maintenance to be 
the general maintenance of the institution. The words of 
this order are, " for the maintenance of the President, ccriain 
Fellows, and poor scholars," amI thercf'ore ll1ay be construed 

• 

justly to apply to individuals. But what does this prove? 
-- .. 

that all the Fellows were to be maintained? No; ,; certain 
Fellows" only. At _this very time, some of the Fellows, 
named in the charter, were doubtless instructors; all of them 
probably were not. This accounts for the distinction.1 

The like remarks are generally applieable to the donation 
of the General Court, in June, 1GG3, "for the more comfort
able maintenance of the President, Fellows, and Students" 
of the Collegc.2 And the grant is made, in terms, "unto the 
said Socict!J and Corporation." The charter then had an 
existence, and the Corporation was recognized, as a subsist
ing body, governing the College. It might be proper to give 
stipends even to the students at t.hat time. 

In August, 1653, the General Court ordered, that the . 
Cambridge rate should be paid to the College, for the dis
charge of any debt from the country to the College; and if 
any surplus, it was" to be and remain for the College stock, 
and for further clearing and 8ettling all matters in the College, 
in reference to the yearly maintenance of the President, Fel
lows, and necessary officers thereof, and repairing the houses." 3 

Now this only shows, that there were Fellows at the College 
at that time, who needed support. But the document goes 
further. It shows that a committee was appointed for cer
tain objects of inquiry, as to the expenditures of the College; 
among them, to "consider what number of Fellows may be 
necessary for carrying on the work in the College, and what 
yearly allowance they shall have, and how to be paid." Now, 

. 1 Letter to John Lowell, Escb p. 62. ;:! lb. 3 Thill. p. 63, 64.. 

, 
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this shows, that ihe General Court contemplated, that all the 
Frllows would not be required for the purpose; ihat all might 
not be resident, or maintai ned; leaving H, not Oll the charter, 
but as a matter of policy and expediency. 

The committee made a report. ,\Ve have not that report . 
Bnt ill Allgust·, IG;J!3, the General Court passed an order, 
that the donations should be continued" to the care and trust 
of the Overseers of the College;" and the produce was" to 
be for the --maintenance of the President, J.?cllo/l"s, and other ,. , 

necessary charges of the College, and the seveml yeady 
allowances of the President and Fellows; to be proportioned 
a~ the said Overseers shall determine." 1 No\\', this proves 
no morc than the fad, that there were then "Fellows" at 
the College, who onght to he maintaincd; not that all the 
Fcl\o\\-S onght to reside there, or that all were maintained, 
and dic1l'c:.;ide there. 

I obsclTc, that, in President Dunster's resignation, on the 
10th JUlIC, lG5-1: he speaks not ollly of ncw regulations hav
ing beel1 imposed on the College, and the former laws au
nulled; [by whom?] but he says, "that, ,vhatcycr we do is 
to my:df and tile Pellmes unwarrantable, and not secure." 
No\y, he cannot be supposed to speak of himself and the 
Fellows of the Corporation; for the charter gave them ex
press \Yarl'ant to make by-laws, &c., the Overseers. consenting 
thercto. He probably, therefore, alludes to the Fellows of 
the House, who had no authority at all, unless so far as the 
Corporation gave them authority. But if he refers to the 
Fellows of the Corporation, he then alludes solely to the 
negative of the Overseers. It appears to me, therefore, that 
the charter was really acted U pall from its ori ginal grant, 
though feebly. 

~rhe grant of Charlestown ferry, in IG5.J, &c., is to the 
same cffect.2 

111 respect to the Fellows' or Tutors' Lot, I can say but 

1 Letter, p. G5. 2 Colony Laws, 1672, p. 30; Letter, p. 6G. 
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little, as I have not seen the deed, which is said to be in 
Latin.1 I know not the terms of the grant, or the per~ons to . 
whom granted. It is said by lUr. Everett, in his Pamphlet, 
that it was granted in 1G-15 (five years before the charter); 
and from the Memorial and the Pamphlet I gather, that it 
was gi veil to the ,; Fellows" of the College, co 110m inc.'!. If 
so, it was a void grant; fur they were not at that time a 
Corporation, capable of taking in sncccssion by that or any 
other name. If givcn to thc existing Body 01' Corporation, 
that is, to the govcrnor, &c., for the use of the l<'ellows, 
doubtless it rcferreu to that class of persolls known there at 
that time by the name of :F'cllow~, whether they were instruct
ors or not. \Ve have already seell, that in J600, " rrutors:: 
and "Fellows" were contradistinguished in the College 
orders. Bnt I am given to understand, by those who are 
acquaintcd with the terms of this deed, that they have been 
totally misconceived by the writer of the "Pamphlet; and 
that the deed is a legal grant to the ColleGe itself by its cor
pOl'ate name. I dismiss this point, therefore, as one upon 

• 

which I am not sufIiciently iuformcd to risk an argument. 
[l\IIr. JOHN LOWELL (one of tbe Overseers) here rose, and 

stated, that the Pamphlet of Professor Everett had totally. 
mistaken the grant of the Tutors' Lot; that it was in fad a 
grant to the College by jts corporate name, and passed a 
good title to it.] 

• 

As to Cog-gan's grant, in J G52, fOf thc usc of the President 
and Fellows of H8.l'Varcl College,:> I apprehend it i:; u grant 

to the Corporation in it:; corporate character. 
'Glover's legacy, in IG5:3, to Harvard College, ,; [01' and 

towards the maintenance of a Fellow there five pounds fOl
ever," 4 mnst be understood as referring not to the Fel101l'S of 
tlte Corporation, but to a person approaching somc\yhat to 
the description of an English Fellow; that is, to a person to 
be taught, and not to twelt. 

]. Memo. 5. 2 Letter 25, 89, G9. 3 Ill. 69. . 4 Ill. 70. 
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So, Kcyne's legacy of £320, in 160:3, "for r)oor and 
hop(~ful scholars, and for some addition yearly to the poorer 
sort of Fell,·, to's." 1 r:rhis surely rcfers to a class of Fellows 
resident at the College and not of the Corporation. 

Pennoycl"s fund, in 1670, is given, ,; that tzeo FelloUJs and 
{/I'O 8dw/ars for ever should be edl((:a{ed, brolfglitlfp, and 
mailltllillc(l in the Collcge. at Cambridge." 2 This answers 
exactly to the description of English Fellows. The gift was, 
not to snpport lellclil'l's, but to educate persons. It is impos
sible to believe, that tlte Fcl/ou:s of tlte Corporation were to 
be ed/lcated. 

But that after the charter thcre were Fellows not receiving 
salaries, as well as Fellows who did receive them, is apparent 
from an order of the OYcrsccrs, an no 1666. ,; It is ordered 
by the Overseers, that such as are Fellows (~f llie College and 
ltal~C sa1aries paid tit em. out of the treasury shall have their 
COI/stallt residence in the College, and shall lodge therein, and 
be present with the scholars at all times in the hall, and 
have their studies in the College; so that they may be bettcr 
enabled to inspect the manners of the s<.:1101ars, and prevent 
all unnecessary damage to the SOclcty." 

After the charter of 1672" there is no question that there 
were 'ilon-resident Fellows as well as residellt Fellows. 

'fhe passage cited from Randolph'::; Narrative, addressed 
to th'_ .;?rivy Council, 12th October, IG7G, contains this 
clause: "'rhe allowance of thc President is £100 a year, 

• 

and a good house. There are but jOllr fellowships; the two 
Selliors have each £30 pel' annum; the tUla JunioJ's £15; 
but no diet allowed. 'Phese arc tutors to all such as are 
admitted students." 3 

Now, if Randolph is accuratc at a11, it is clear, that all the 
Fello\vs of the Corporation were not residents at that time; 
for the Corporation consisted of jh'c Fellows. In point of 
fact we know, that three of the then existing Corporatiop, to 

1 Letter, p. 70. 
3 Id. 70. Hutch. Collect. of Papers, 4 i7, 502. 

2 Id. 170. 
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wit, lVIr. Shepard, Mr. l\Iather, and Mr. OE..'~es, were not 
tutors, and two of them were non-residents. 

'rtds leads me to another eonsidcration. 
VI. 'rhe point of usage. ' I agree to the doctrine stated 

by Lord Mansfield, that, whcre the words of a charter arc 
doubtful, the mmge is of great force. "Not," (as he says,) 
"that uSdge can overturn the clear words of a charter; but, 
if they are doubtful, the usage under the charter will tend to 
explain the rncaning of the:r_l." 1 

But what was the case to which his remarks applied? It 
wa;:; one respecting the borough of Portsmouth, a corporation 
by presumption, and also by a charter ot' Charles I. The 
corporation cOllsis~cd of a Mayor, twelve Aldermen, and an 
indefinite number of nurgesses. The charter declared, that 
the election of 1\1ayor should be tllUS: that the l\Iayor, Alder· 
men, and Burges::,cs, or lite greater part of them, f:.hould 
assemble and should there continue till they, 01' the greater 
pa,rt of them, then there assembled, should elect a :i\'Iayor. -
The sole question was, whether the charter meant, that ll. 

major part of tlte ~r.:1LOle corporate bod!), or only a major part 
of those assembled, were ·to choose the Mayor. The usage 
had been for the latter to choose, and that usage was for one 
hundred and seventy years. The court thought the usage 
decisive; but they thought it abo a right construction of the 
charter. 

But it is material to consider the effect of usage in cases of 
this nat.ure. A long uninterrupted usage in the affirmative 
establbhes nothing but its being rightful. For instance, if, 
in the present case, there had been a long usage to elect the 
tutors into the Corporation, that would certainly prove that 
tutors were not ineligible. But if, from the first institution 
of the College to this time, none but tutors had been chosen 
Fellows, it would not prove, that no other persons were eligi· 
ble. Why? Because the charter has not in terms confined 

1 1 Cowper, R. 250 • 

• 
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the choice to tuto]'s; and, therefore, all that can be affirmed 
i.s, that there is lIO pretence t.o exclnde them as a matter of 
right or dnty. On the other hand, if a tntor had neyer been 
elected a Fellow to thi::; day, it could afford 110 pl'Oof that the 
charter excludl!d them; for it contains no disqualification of 
tutOI'S; and the exclnsioll might be merely fl'om policy. Sup
pose e\"Cry president of the College had been to our day a 
mini:·;jer of the Gospel, th('rc would be no pretence to say, 
that hy ilw charter n!l other persons were ineligible. ,\Vhy? 
For the plain reason, that ~nch an appointment is not 
required by the charier; and the w.;age could affirm no more 
than that it was not illCOl1si~tcllt with the charter. 

No\\', take the case in the mo;:;t fayorable vicw, which the 
Memorial states, that for the space of twenty-two years 
(namely, from 1650 to IG72,) the Fellows wefe residents and 
instructors. A usage for twenty-two years is ycry short to 
e~tabli:;h any construction of words of a doubtful naimc in a 
charter. But upon the words of il'" charter the construction 
could not be doubtful; fa 1', I repeat it: tutor~, on our con
~truction, arc clearly eligible. 'rhe usage, thCll, establishes 
only its own correctness. 

But ihe :l\Iemorial contends that the charter excludes all 
pcr:3ons, if not from election at least from acting as Fello\vs 
after election, unless they arc or become residents and ::.n
-;tructors. Now, what are the admitted fncts on this point? 
That the usage has been without intcfi'uption, from 1672 to 
the pl'C5cnt time, a period of one hundred and fifty-t'No years, 
to have non-resident Fello\ys, and for a great length of time 
a majority of the Fellows have been non-residents and not 
instructors. Now, this usage, if usage is of any avail1 is a 
flat negative to the exclu.3ion or qualification. It directly 
contradicts it. If the words of the charter were doubtful on 
this point it would settle it. An early usage for twenty-two 
years cannot be permitted to prevail against a subsequent 
usage of one hundred and fifty-two years. If the former 
asserts an exclusive right in residents, the latter denies it, and 

29 
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proves it founded in mistake, and becomes itself conclusive 
the other way. 

But it may be said, t.hat the very point was contested in 
1722. I admit it, and do not mean to enter into any consi
deration of the respectability, talents, or virtues of the differ-

• 

ent parties. It is clear, that there was a diflerence of opinion 
among men of high standing. Upon full argument, and 
after much excitement, the point was scttled against the 
exclusive right of the resident instructors; and for a century 
past the Corporation has remained organized with non-resi
dents in the Board. The u::iage of a century, after such a 
controversy so ended, must be deci:3ive, if any can be. If it 
be not, then surely a short usage, not negativing any other 
right for twenty-two years, can be of no weight. 

, -

VII. Thell, let us consider, in the next place, the con~1'ma-
tion of the charter by the State constitution of 1780. It 
must be deemed to act upon the known and settled state of 
things then existing, as to the Corporation. Fom of the 
Fellows were then non-residents. The Constitution declares, 
that ,: The President and Felf01(}S of Harvard College in their 
corporate capacity, and tlteir Sllccessors in that capacity, &c., 
shall have, &;c., all the powers, &c., which they now have, or 
are entitled to have, &c., and thc same are hereby ratified 
and confirmed unto them, the said President and Fellows of 
Harvard College, and to their S1lccessors, &c., forever." 

Now, for mYb.elf, I should be willing to rest the whole case 
upon-this single solemn act of ratification. It i~ the highest 
sovereign sanction of the charter, and of the Corporation de 
facto, as being then rightfully organized. 

VIII. An argument, now greatly relied on in behalf of the 
:Memorialists, is, that as the College is by the chart~r required 
to be at Carnbridge, the Corporation must be local, and the 
Corporator.:; or Fellows must therefore be local residents. 

This argument has no foundation in law. In general, 
Corporations may be said to have no locality; though the 
Corporators may be local, and entitled to be such only by 
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locality; as, for instance, the inhabitants of a town or parish 
arc Corporators only during their re:;idence. But the Corflo
ration itself is not local. It exists only in iutcndment of 
law. It is a mere legal cniity, and can have no habitation, 
though it has a 1wme. It is itself but u shadow, though it 
necl's:mrily acts, amI is brought into operation by living be
ings. A Corporation may be required to do its business at 
a particular place, and there only; but this is a limitation of 
its objects, and it docs not give the Corporation locality. 
This is frequently the case with regard to banks, insurance 
companies, bridge and turnpike corporations, academies, 
manufactories, &c. In Sntton's Hospital, 10 Co. 32 b., the 
Court say, "A Corporation aggregate of many is int,isible, 
immortal, and rests only in intendmcnt of law." So, in In
habitants of Lincoln County v. Prince, 2 lVlass. R. 5~14, Chief 
Justice Parsons said, "A Corporation aggregate has in law 
no place of commorancy, although the Corporators may 
have." There is the same point in Taunton and South Bos
ton Tnrnpike Corporation v. VVhiting, 9 Mass. R. 321. And, 
in general, when Corporations are crcated for local objects, 
the Corporators are not to be deemed such, so long only as 
they reside in the place, unless the charter expressly makes 
snch a qualificatol1. The proprietors of a bank, insurance 
company, bridge, turnpike, or manufactory, may reside any
where, unless expressly prohibited by the charter. The law 
never imputes locality to Corporators, simply because the 
objects of the Corporatien are local. . 

Upon the whole, after examining all the grounds of legal 
right assumed by the Memorialists, it appears to me, that 

, 

their case is wholly unsupported by any legal pl'inciples. 
And I advise that the Overseers reject the 1\1emorial accord
ingly. 
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A DISCOURSE l'IW~OU~CED AT CAl\[\\IUDGE, BEFOlm 'l'HE PIlI BET,\ 

KAPPA SOCIETY OF HARVARD U~IVEI!~l1'Y, AUGUST 31, lE·~G. 

_. ------- .----

• 

IF I had consulted my own wishes, I should not nay 
presumed to address you 011 the present occasion. 'rhe 
habits of professional employment rarely admit of leisure for 
the indulgence of literary taste. And in a science, whose 
mastery demands a whole life of laborious diligence, whose 
details are inexhaustible, and who~c intl'icacieR task the most 
acute intellects, it would be matter of surprise, if every hom 
withdra\vn from its concerns did not somewhat put at hazard 

• 

the success of its votary. Nor can it escape observation, 
how much the technical doctrines of a jurisprudence, drawn 
from remote antiquity, and expanding itself over the business 
of many ages, must have a tendency to chill that enthusiasm 

c· 

which lends encouragement to every enterprise, and to ob-
scure those finer forms of thought, which give to literature 

. its lovelier, I may say, its inexpressible graces. The COll

sciousness of difIiculties of this sort may well be supposed to 
press upon every professional mind. They can be overlooked 
by those only, whose youth has not been tried in the hard 
school of experience, or whose genius gives no credit to 
impossibilities. 

I hav~ not hesitated, ho\vever, to yield to your invitation, 
trusting to that indulgence, which has not hitherto been 
withheld from well-meant efforts, and not unwilling to add 

, 
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the testimony of my o,,,n example, however humble, in favor 
of the claims of this society to the service!:! of aU its mem-

bers. 
! 

, 

1,Vc live in an extraordinary age. It has becn marked by 
events, which will leave a durable imp·t.'8s.i~pri:lpOn the pages 
of hi::;tory by their own intd I1sic importance. Bnt. they will 
be read with far deeper emotions in their eflccts upon future 
ages; in their consequences upon the happiness of whole 
commuuities; in the direct or silent changes forced by them 
ih~o the very structure of society; in the establishment of a 
newanel mighty empire, the C111[:1'e of public opinion; in 
the operation of what Lord Bacon has charactedzed almost 
as supreme power, the power of knowledge, worldllg its way 
to universality, and interposing checks upon government and 

eople, by means gentle and decisive, which have never 
before been fully felt, and arc even now, perhaps, incapable 
of being perfectly comprehended. 

Other ages have been marked by brilliant feats in arms. 
,\-Vars have been waged for the best and for the worst of pur
poses. The ambitious conqueror has trodden whole nations 
under his feet, to satisfy the lust of power; and the eagles of 
his victories have stood on either extreme of the civilized 
world. The barbarian has broken loose from his northern 
fastnesses, and overwhelmed in his progress temples and 
thrones, the adorers of the true God, and the worshippers of 
idols. Heroes and patriots have successfully resisted the 
invaders of their country, or perished in its defence; aLd in 
each way have given immortality tp their exploits. King
doms have been rent asunder by intestine broils, or by strug
gles for freedom. Bigotry has traced out the rna .. of its 
persecutions in footster.' . ,f blood; and superstition employed 
ih; terrors to nerve the arm of the tyrant, or immolate his 
victims. There have been ancient leagues for the partition 
of empires) for the support of thrones, for the fencing out of 
human improvement, and for the consolidation of arbitrary 

29 ,. 
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power. There have, too, been bright spots on the earth, 
• 

where the cheering light of liberty shone in peace; where 
learning unlocked its stores in various profusion j where the 
arts unfolded themselves in every form of beauty and grand. 
cur; where literature loved to linger in academic shades, or 
enjoy the public sunshinc j where song lent new inspiration 
to the temple j where eloquence alternately consecrated the 
hall of legislation, and astonished the forum with its appeals. 

We may not assert, that the present age can lay claim to 
the production of anyone of the mightiest efforts of human 
genius. Homer and Virgil, and Shakspeare and :Milton 
were of other days, and yet stand ulll'ivalled in song. Time 
has not inscribed upon the sepulchre of the dead any nobler 
names in eloquence than Demosthenes and Cicero. "Vho 
has outdone the chisel of Phidias, or tho pencil of Michael 
Angelo, and Rafl'aelle? vVhere are the monuments of our 
day, whose architecture dares to contend with the Doric, 
Ionic, or Corinthian of Greece, or even with the Composite 
or Gothic of later times? History yet points to the pregnant 
though brief text of Tacitus, and acknowledges no finer 
models than those of antiquity. The stream of a century 
has swept by the works of Locke and Newton j yet they still 
stand alone in unapproached, in unapproachable majesty. 

Nor may we pronounce, that. the present age by its col· 
lective splendor in arts and arms casts into shad.e all former 
epochs. The era of Pericles witnessed a combination of 
talents and acquirements, of celebrated deeds and celebrated 
works, which the lapse of twenty-two centuries has left un· 
obscured. Augustus, s1ll'veying his mighty empire, could 
scarcely contemplate with more satisfaction the triumph of 
his arms, than the triumph of the philosophy and literature of 
Rome. France yet delights to dwell on the times of Louis 
the FOUl'teenth, as the proudest in her annals; and England, 

• 

with far less propriety, looks back upon the reign of Queen 
• 

Anne for the best models of her literary excellence. 
But, though we may not arrogate to ourselves the posses· 

• 
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sion of the fIrst genius, or the first era in human history, let 
it nul be imagined, that we do not live in an extraordinary 
age. It is impossible to look around us without alternate 
emotions of exultation and astonishment. vVha~ shall we 
say of one revolution, which crcated a nation out of thirteen 
feeble c01011ies, and founded the em pire of liberty u pOll the 
bash; of the perfcct equality in rights and representation of 
all its citizens? which commenced ill a struggle by enlight
ened men for principles, and not for places; anel in its pro
gress amI conclusion exhibited examples of lleroism, patriotic 
saeriliees, and disinterested virtue, which have never been 
surpassed in the most favol'ed regions? What shall we say 
of this nation, which has in fifty years quadrupled its popu
lation, and sprE!ad itself from the Atlantic to tIIG Rocky Moun-

• 

tains, not by the desolations of successful ·war, but by the 
triumphant march of industry and entel'prise? vVhat shall 

• 

we say of another revolution, which shook Europe to its 
centre, overturned principalities and thrones, demolished op
pressions, whose iron had fot, ages entered into the souls of 
their subjects; and, after various fortunes of victory and 
defeat, of military despotism and popular commotion, ended 
at last in the planting of free institutions, free tenures, and 
representative government in the very soil of absolute mo
narchy? What shall \ve say of another revolution, or rather 
series of revolutions. which has restored to South America 

• 

the independence, to! n from her three centuries ago by the 
force or by the fraud of those nations, whose present visita
tions bespeak a Providence, which superintends and measures 
out at a\vful distances its l'ewards and its retributions? She 
has risen, as it were, from the depths of the ocean, where she 
had been buried for ages. Her shores no longer murmur 
with the hoarse surges of her unllavigated waters, or echo the 
jealous footsteps of her armed oppressors. Her forests and 
her table lands, her mountains and her valleys gladden with 
the voices of the free.. She welcomes to her ports the whit
ening sails of commerce. She feels, that the treasures of her 
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mines, the broad expanse of her rivers, the beauty of her 
lakes, the grandeur of her scenery, the products of her fertile 
and inexhaustible soil, at'c 110 longer the close domain of 
a distant sovereign, but the free inheritance of her own child
ren. She sees, that these arc to hind her to other nations by 
ties, which outlive all compacts ;:tuu all dynasties, by ties of 
mutual sympathy, mutual equality, and mutual intel~est. 

But such events sink into nothing, compal'ed -with the 
great moral, political, aml literary revolutions, by which they 
have been accompanied. Upon some of these topics, I may 
not indulge myself even for a moment. They have been 
discussed here, and in 0ther places, in a manner, which for
bids all hope of more comprehensive Hlustration. 'l'hey may, 
indeed, be still followed out; but whoever dares the diffi
culties of such a task, will falter with unequal footsteps. 

What I propo<:e to myself on the present occasion is of 
a far more limil.::- l and humble nature. It is, to trace out 
some of the circumstances of our age, which -cQnnect them
selves closely with the cause of science and letters; to sketch 
here and there a light and shadow of our days; to look some
what 'tt om own prospects and attainments; and thus to lay 
-\ "! t'e you something for reflection, for encouragemel~t, and 
lu. admonition. 
, , • 

One of the most striking characteristics of our age, and 
that, indeed, which has worked deepest in all the changes of 
its fortunes and pursuits, is the general diffusion of know
ledge. 'l'his is emphatically the age of reading. In other 
times this was the privilege of the few; in ours, it is the 
possession of the many. Learning once constituted the ac· 
complishment of those in the higher orders of society, who 
had no relish for active employment, and of those, whose 
monastic lives and religious profession sought to escape from 
the weariness of their common duties. Its progress may be 
said to have been gradually downwards from the higher to 
the middle classes of society. It scarcely reached at ali, in 

, 
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its joys or its sorrows, in its instructions or its fantasies, the 
home of the pcasant and artisan. It now radiates in all 
directions; and exerts its central force more in the middle 
than in any othcr class of society. Thc means of education 
were formerly within thc reach of few. It required wcalth to 
accumulate knowledge. 1'he po~session of a library was no 
ordinary achievement. rrhc learned leisure of a fellowship 
in some univer~ity seemed alrno;;t indj~pcllsable for an) suc
ccssful studies; and the patronage of princes and courtiers 
was the narrow avenue to public favor. I speak of a period 
at little more than the distance o[ two centuries; not of par
ticular instances, but of the gcneral cast and complexion of 
lifu. . 

The principal cause of this change is to be found in the 
" 

freedom of tho press, 01' rather in this, cooperating with the 
chcapness of the prc~s. It has been aided also by the system 
of free schools, whcrevcr it has been established; by that 
liberal commerce, which connects by golden chailIs the in
terests of mankind; by that spirit of inquiry, which Protest
antism a\vakencu thl'ougl~out Christian Europe; and above 
all by those necessities, which hayc compelled oven absolute 
monarchs to appeal to the patriotism and common sentiments 
of their subjects. Little more than a century has elapsed 
since the prcss in England "was under the eOllh'ol of a 
licenser; and within om own days only has it ceased to 1-e 
a contcmpt, punishable by imprisonment, to print the debates 
of Parliament. We all know how it still is on the continent 
of Europe. It either speaks in timid uuder-tones, or echoes 
back the prescribed formularies of the government. The mo
ment publicity is given to affairs of state, they excite every 

, 

where an irresistible interest. If discussion be permitted, it 
will soon be necessary to enlist talents to defend, as well as 
talents to devise me:lSllres. The daily press first instructeu 
men in their W2 'lts, and SOOI1 found, that the eagerness of 
curiosity outstripped the power" of gratifying it. No man 
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can now doubt the fact, that wherever the pross is free, it will 
emaneipatc the people; whercver knowledge circulate~ unre. 
strained, it is no longer safe to oppre~,s; wherever public 
opinion is enlightened, it nourishes nn illllcper,,~~nt, mascu. 
line, and healthful spirit. If Faustus were now living, he 
might exclaim with all the enthusiasm of Archimedes, and 
with a far nearer approach to the truth, Give me, where I may 
place a free press, and I will shalw the ·world. 

One interest.ing efIect, which owes its origin to this uni. 
versal love and 'power of rcadi ng, is felt jn the altered con
dit.ion of authors thcmse.lvc~. They no longer depend upon 
the smiles of {'. favored few. The pahunage of the great is 

• 
110 longer snbmissi vely entreated, or exultingly proclaimed . 

• 

Their patrons are the public; their readers are the civilized 
world. They address themselves, not to the prcsent genel'U' 
tion alone, but aspire to in:;truct posterity. No blushing 
dedications seek an easy passport to fame, or flatter the 
perilous condescension of pride. No illuminated letters flour-

-ish on the silky page, asking admission to the courtly draw· 
ing-room. Authors arc no longer the humble companions or 
dependants of tho nobilit.y: but they constitute the chosen 
ornaments of society, und are welcomed to the gay circles 
of fashion and the palaces of princes. Theirs is no longer 

" an unthrifty vocation, closely allied to penury; but an ele· 
vated profession, maintaining its thousands in lucrative pur· 
suits. It is not with them, as it was in the days of Mil· 
ton, whose immortal "Paradise Lost" drew five sterling 
pounds, \\rith a contingent of five more, from the reluctant 
bookseller. 

> 

IVIy Lord Coke would hardly find good authority in our 
day for his provoking commentary on the memorable statute 
of the fourth Henry, which declares that "110ne henceforth 
shall use to multiply gold or silver, or use the craft of m~llti· 
plication," in which he gravely enumerates five classes of 
beggars, endii.1g the catalogue in his own quaint phraseology 

• 
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with (; poetasters/' and repeating, for t.he benefit of young 
apprentices of the law, the sad aumollition, 

"Sa'pc PfltCI' dixit, Stndium quid inutilc tcntas ? 

:M:conidas Ilnllas ip,c l'cliqnit opes." 

'1'hcre are certainly among us those, \vho are within the 
penalty of this prohibition, if my Loru Coke's acr-ount of the 
matter it; to belicvcu; for they arc in possession of what he 
defincs to be ,; a certain subtil anu spiritual substance ex
tracted ant of things," whereby they transmute many things 
illto galt!. I am indeed afraid, that the Magician of Abbots
ford is acc·'stomeu to " use the craft of multiplication;". and 
most of us know, to OUl' cost, that he has changed many 

• 

strange substances into the very gold and very silver. Y ct, 
erCll if he be-an old oflcllder in this \vay, as is shrewdly sus
pected, there is little danger of his cOllviction in this liberal 
age; since, though he gains by every thing he parts with, we 
are HeYCr willing to part with any thing we receive from him. 

The reward::; of authorship arc now almost as sure and 
regular as those of any other profession. There are, indeed, 
instances of won""erful success and ~ad failure; of genius 
pining in neglect; of labor lwinging nothing but sickness of 
the heart; of fruitless enterprisc barned in every au venture; 
of learning, waiting its appointed time to die in patient suf
fering. But this is the lot of some in all times. Disappoint
ment crowds fast upon human footsteps, in whatever paths 
they tread. Eminent good fortune is a prize rarely given 
even to the foremost in the race. And, after all, he who has 
read human life most closely, knows that happiness is not 
thc constant attendant of the highest public favor ;. and that 
it ",~her belongs to those who, if they seldom soar, seldom 
fall. 

Scarcely is a \vork of real merit dry from the English 
press before it wings its way to both the Indies and Ameri
cas. It is found in the most distant climates, and the most 
sequestered retreats. It charms the traveller, as he sails over 

• 
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dvers and oceans. It visits our lakes and our forests.' It 
kindles the curiosit.y of the thick-breathingcit.y, and ,cheer~ 
the log hut of the mountaineer. 'rhe Lake of the Woods 
resounds with the minstrelsy of our mother tongue, and the 
plains of Hindoostan are tributary to its praisC'. Nay more, 
what is the peculiar prillc of our age, the Bible may now 
circulate its consolations and im;tructions among the poor 
and forlorn of every land, in their native dialect. Such is 
the trinmph of letters; such is the triumph of Christian 
benevolence. 

vVith such a demand for books, with such facilities of 
intercourse, it is no wonder that reading should cease to be a 
mere luxury, and should be classed among the necessaries of 
life. Author:;; may now, with a steady confidence, boast that 
they possess a hold on the human mind, which grapples· 
closer and mightier than all others. They may feel sure that 
every just sentiment, every enlightened opinion, every earnest 
breathing after excellence, will awaken Idndred sympathies, 

• 

-
from the rising to the setting sun. 

N01' should it be overlooked what a beneficial impulse 
has been thus communicated to education among the female 
sex. If Christianity may be said to have given a permanent 
elevation to woman, as an intellectual and moral being, it is 
as true that the present age, above all others, has given play 
to her genius, and taught us to reverence its influence. It 
was the fashion of other times to treat the literary aequire
ments of the :sex as starched pedantry, or ,vain pretensions; 
to stigmatize them as inconsistent wit.h those domestic affec
tions and virt~les, which constitute the charm of society. 
We had abund'ant homilies read upon their amiable weak
nesses and sentimental delicacy, upon their timid gentleness 
and s'ub-mlss{ve dependence; as if to taste the fruit of know
ledge were a deadly sin, and ignorance were the sole guar
dian of innocence. Their whole lives were ,,'s:cldied o'er 
with the pale cast of thought;" and concealment of intel
lectual power was often resorted to, to escape the dangerous 

• 
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imputntion ofmaseulillc stxcngth. In thc higher walks of 
life, tile f!atirist was 110t without color for the snggestion, that 
• 
It \\"H:: 

"A youth of' folly, nn oM ng-c of cnl'lls ;" 

and tllnt; el~l,)whcre, '~most \V('lmen had 110 character at all," 
beyolld that of purity and devotion to t.heir families. Admi
rable ns arc thesc qualities, i t ~eemed an abusc of the gifts of 
Pl'OyidclICC to dcny to mothet's the power of instructing their 
childrcll, to wives the privilege of sharing the intellectual 
pnr:;uits of their hnsband~, to sisters and daughters the de
light of miuisterjng knowledge in the fireside circle, to youth 
and beauty the charm of refined sense, to age and infirmity 
the cOllsolatioll of studies, which elevate the soul and gladden 
the listless hours of despondency. 

rl'lH'sc things have in a great measure passed away. The 
prcjudices which dishonored the sex have yielded to the influ
ellce of truth. By slow but sure advances education has 
extended itself through all ranks of female society. '].1here 
is no longer a'-ny dread, lest the culture of scicnce should fos
t~rihaf ll1asculine boldness or restless independence, which 
alarms .by its sallies, or \vounds by its incons-istcncics. vVe 
hav~secn that here, as everywhere else, knowledge hi favor
able to human virtue and human happiness; that the refine
mellt of literaturc adds lustre to the devotion of piety; that 
true learning, like true taste, is modest and, unostentatious; 
that grace of manners receives u higher polish from the dis
ciplillc of the schools; that cultivated genius sheds a cheer
ing light over domestic duties, and its very sparkles, like 
those of the diamond, attest at once its power and its' purity. 
There is not a rank of female society, ho'\vever high, which 
does not now pay homage to literature, or that would not 
blush even at the suspicion of that ignorance which a half 
century ago was neither uncommon nor discreditable. There 
is not 0. parent whose pride may not glow at the thought 
that his daughter'S happiness is in a great measure within 

30 
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her own command, whethcr she keeps the cool seqnestered 
vale of life, or visits the busy walks of fashion. 

A new path is thus open for female exertion, to allcviate 
the pl'CSSurC of misfortune, without any supposed sacrifice of 
dignity or modc:;;ty. Man no longer aspires to an exclusive 
dominion in authorship. He has rivals or allies in almost 
every departmcnt of knowledge; and they are to be found 
among t.hose whoso elegance of manncrs and blamelessness 
of life command his respect, as much as their talents excite 

, his admiration. Who is there that docs not contemplate 
with enthusfasm the precious Fragments of Elizabeth Smith, 
the venerable learning of Elizabeth Cartel', the elevated picty 
of Hannah :l\101'e, the persuasive sense of NIl's. Barbauld, the 
elegant MelTloi1's of her accomplished niece, the bewitching 
fictions of Madame D' Arblay, the vivid, picturesque, and 
terrific imagery of ]\'[1'5. RadclilTe, the glowing poetry of l\'lrs. 
Hemans, the matchless wit, the inexhaustible conversations, 
the fine character painting, the practical instructions of l'iliss 
Edgeworth, TIm GRlHT KNOWN, standing, in her own depart· 
ment, by the side of TI-lE GREA'l' UNKNOWN? 

• 

Another circumstance, illustrative of the character of our 
age is the bold and fearless spirit of its speculations. No· 
thing is more C0111mon, in the hi~tory of mankind, than a ser· 
vile adoption of received opinions, and a timid acquiescence 
in whatever is established. It matters not, whether a doc· 
trine or illstitution owes its existence to accident or design, 
to wisdom or ignorance, or folly, there is a natmal tendency 
to give it an undue value in proportion to its antiquity. 

-
What is obscure in its origin warms and gratifies the ima· 
gination. What in its progress has insinuated itself illto the 
general habits and manners of a nation becomes imbedded 
in the solid mass of society. It is only at distant intervals, 
from an aggregation of causes, that some stirring revolution 
breaks up the old foundations, or some mighty genius storms 
and overthro\vs the intrenchments of error. Who would 
believe, if history did not record the fact, that the meta· 

• -.. ;' 
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physics of Aristotle, or rather the misuse of his metaphysics, 
held thc human mind in bondage for two thousand years? 
that Galileo ,vas imprisoned [or _proclaiming the true theory 
of the sola.r system'! that the magnificent discoveries of Sir 
Isaac Newton encountered strong opposition from philoso
phers? that Locke's Essay on the Human Understanding 
found its way with infinite difficulty into the studies of the 
English Universities? that Lord Bacon's method of induc-
tion lIC\TCl' reached its~splendid -triumphs until our day? that 
the doctrine of the divine right of ldngs, and the absolute 
allegiance of subjects, const.ituted nearly the whole theory of 
government, from the fall of the Roman Republic to the 
seventeenth century? that Christianity itself was overlaid, 
and almost bmled, for many centuries, by the dreamy com
ments of monks, the superstitions of fanatics, and the tradi-. 
tions of the Church? that it ,vas an execrable sin, thl'ough- ' . ./ 
out Christendom, to read and circulate the Holy SCl'ipt:.ll'es 
in the vulgar tongue? Nay, that jt is still a crime in some _ 
Ilations, of which the Inquisition would take no very indul
gent notice, even if the Head of the Cath0lic Church should 
not fed that Bible Societies deserve his denunciation? Even 

• 

the great reformers of the Protestant Church left their work 
but half done, or rather came to it with notions far too 
limited for its successful accomplishment. They combated 
cn'ors and abuses, and laid the broad foundations of a more 
rational faith. But they were themselves insensible to the 
just rights and obligations of religious inquiry. They thought 
all error intolerable; but ihey forgot, in their zeal, that the 
question, what was truth, was open to all for discussion. 
They assumed to themselves the very infallibility which they 
rebuked in the Romish Church; and as unrelentingly perse
cuted heresies of opinion, as those who had sat for ages in 
thc judgment-seat of St. Peter. . They allowed, indeed, that 
all men had a right to inquire; but they thought that all 
must, if honest, come to the same conclusion with them
selvcs; that the full extent of Christian liberty was the Ii-

,- -
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bcrty of adopting those opinions which they promulgated as 
true. rIhe unrestrained right of private judgment, the glo. 
rious privilege of a frec conscience, as now established in 
this favored land, was farther from their thoughts even than 
Popery itself. I would not be unjust to these great men' 
The fault was lcHs theirs than that of the age in which thcy 
lived. They partook only of that spirit of infirmity which 
religion itself may not wholly extinguish in its sincere, but 
over zealous votaries. It is their glory to have laid the deep, 
and, I trust, the imperishable fOlllHlations of Protestantism. 
May it be ours to finish the work, as they would haye done 
it, if they had been permitted to enjoy the blessed light of 
these latter t.imes. But let not Protestant", boast of their 
justice, or their charity, \vhile they continue to dcny an 
equality of rights to the Catholics. 

The progress of the spirit of free inquiry cannot escape 
the observation of the most superficial examiner of history. 
1'he press, by slow but firm steps, first felt its way, and began 
its attacks upon the outworks oC ree.rived opinions. One 
errOl" aftcl' anothel' silently crumbled into the dust, until sue· 
cess seemed to justify the boldest experiments. Opinions in 
science, in physic, in philosophy, in morals, in religion, in 
literatlll'e, have been subjected to the severest scrutiny; and 
many, which had grown homy under the rL1.1thority of ages: 
have been quietly conveyed to their last home, with searcely . 
a solitary mourner to grace their obsequies. The contest, 
indeed, bet\veen old and new opinions has been, and con· 
tinues to be, maintained with great obstina.ey and ability 011 

all sides, and has forced even the sluggish into the necessity 
of thinking for themselves. Scholars have been driven to 
arm themselves for attack, as well as for defence; and in a 
literary warfare, nearly universal, have been obligprl to make 
their appeals to the living judgment of the public for protcc· 
-;;iOI1, as well as for encouragement. 

The eficets of this animated and free discussion have, ill 
• 

general, been 'vcry salutary. There is not a single depart· 
• 

• 

• 
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111('111 of life, which has not been im-igorai:cd by its inilu
. ellce, nor a sillgle pro[esi:iion, which 1m::; not partaken of its 

ciUCeC::is. 

InjUl'isprudence, which reluctantly admits any new adjunct, 
and counts in its train a thousand champions ready to rise in 
defence of its formularies and tcchllicall'lllc::-, the victory has 
been brilliant and decisive. The civil and the common law 
haye yielded to the pressure of the times, and have adopted 
much, which philo~opby and experience have recommended, 
although it stood upon no text of the Pall deets, anti claimed 
110 support from the feudal polity. Commercial law, at least 
so far as England and America are concerned, is the creation 
of the eighteenth century. It started into life with the genius 
of Lord Mansfield, and gathering in its course whatever was 
valnable in the earlier institutes of foreign countries, has 
reflected back upon them its own superior lights, so as to 
become the guide and oracle of the commercial world. If 
my own feclillgs do not mislead me, the profession itself has 
also acquired a liberality of opinion, a comprehensiveness of 
argumentation, a sympathy with the other pursuits of life, 
and a lofty eloquence, which, if ever before, belonged to it 
only in the best days of the best orators of antiquity. It was 
the bitter scofl' of other times, approaching to the sententious
ness of a proverb, that to be a gr Jd lawyer was to be an 
indiflcrent statesman. The profession has outlived the truth 
of the sarcasm. At the present moment England may count 
lawyers among her most gifted statesmen; and ill America, 
I need but appeal to those who hear me for the fact, our most 
{!minent statesmen have been, nay, still are, the brightest 
ornaments of our bar. 

The same improving spirit has infused itself into the body 
of legislation and political economy. I may not adventure 
upon this extensive topic. But I would for a moment advert to 
the more benignant character manifested in the criminal law. 
Harsh and vindictive punishments have been discountenanced 
or abolished. l'he ::;anguinary codes, over which humanity 

30 'I< 
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wept and philosophy shuddered, have felt thc potent energy 
- of re[orm, and substj tntcd for agonizing terror the gcntle 
spirit of mercy. Amcriea has taken thc lead in 'this glorious 
march of philanthropy, under the banners of that meek scct, 
which doe~ good by stealth, and blnshs to [md it fame. 
There are not in the code of the Vnion, u11l1 probably not ill 
that of any single State, more than ten crimes, to which the 
sober judgment of legislation now affixes the punishment of 
death. Englund, indeed, counts in her bloody cataloguc 
more than one hundred and sixt.y capital offences; but the 
dawn of a brighter day is opening upon her. After yeurs of 
doubtful struggle, the meliorations suggested by the lamented 
Sir Samuel Romilly have forced their way through Parlia· 
ment to the throne; and an enlightcncd ministry is redeem· 
ing hor from this reproach upon her national character. 

In medicine, throughout all its branches, more extraordi· 
nary changes have taken place. Here, indeed, inductive phi. 
losophy looks for some of its fairest trophies. In anatpmy, 
in physiology, in pharmacy, in therapeutics, instructed skill, 
patient obscrvation, and aeCl1l'ate deduction havc been sub· 
stituted for vague conjecture and bold pretension. Instead 
of mystical compounds, and nostrums, and panaceas, science 
has introduced its powerful simples, and thus given energy 
and certainty to practice. We dream no longer over the 
favorite theories of the art, succeeding each other in endless 
progression. vVe arc content to adopt a truer course; to 
read nature in her operations; to compel hel' to givc up-her 
secrets to the expostulations of her ministers; ancI to answer 
the persevering interrogatories of her worshippers. Chemis· 
try, by its brilliant discoveries and careful analysis, has un· 
folded laws, which surprise us by their simplicity, as well as 

- by the extent of their operations. By its magic touch the 
very elements of things seem decomposed, and to stand in 
disembodiedesscnees before us. 

• 

In theology a new era has commenced. From t.he days of 
Grotius almost to our own, a sluggish indifference to critical 

• -
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leaming fastencJ upon most of those who administered the 
high solemnities of religion. Here and there, indeed, a noble 
spirit was seen, like Old Mortality, 'wiping away the ancient 
dust and retracing the fading lincs, and in his leal for truth, 
undergoing almost a 111 oral martyrdom. But the mass of 
professed theologians slumbercd over the received text in 
easy security, or poured the distillatiolls of one commentary 
into another, giving little improvement to the flavor, and none 
to the substance. They were at length roused by a spirit of 
another sort, which by ridicule, or argument, or denunciation 
of abuses, was attempting to sap the very foundations of 
Christianity. It made its approaches in silellee, until it had 
attained strength enough for an open assault; and at last, in 
a moment of political revolution, it erected the standard of 
infidelity in the very centre of Christendom. Fortunately, 
the critical studies of the scholars of the old world enabled 
them to mect the difficulties of the occasion. The immense 
collations of manuscripts and various readings by such men 
as l\IilJ, and ''Vetstein, and Kellnicott, prepared the way for 
a more profound investigation of the gelluineness and authen
ticity of the Scriptures. And thc sober sense and unwearied 
diligence of our age have given to the principles of interpreta
tion an accmacy and authority, to biblical researches a dignity 
and certainty, to practical as well as doctrinal theology a logic 
and illustration, unparalleled in the annals of the Church. If 
Christiallit.y has been assailed in our day with- uncommon 
ability, it has never been defended with marc various learning. 
If it has surrendered here and there an interpolated passage, 
it has placed almost beyond the reach of doubt the general 
integrity of the text. If it has ceased in some favored lands 
to claim the civil arm for its protection, it has established 
itself in the hearts of mCll, by all, which genius ceulc1 bring 
to illumine, or eloquence to _grace its sublime truths. 

In pure mathematics and physical science there has been a 
correspondcnt advancement. The discoveries of Ncwton have 
been followed out and demonstrated by HCW methods and 

, 
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analyses, to an extent, which would surprise that great phi. 
losopher himself, if he were now living. I need but name 
such 111en as La Grange and La Place. By means of observ. 
atorie:3, the heavcns have been, if I may so say, circllmnavi. 

-

gated, and every irregularity and perturbation of the motiolli3 
of thc heavenly bodies ascertained to depend upon the same 
cternal law of gl':.1Vitation, and to result in the harmonious 
balance of forces. But it is in physical science, amI e::;pccially 
in its adaptation to the arts of life, that the present age may 

• 
claim -precedence of aU others. I have already alluded to 
chemistry, which ha~ enabled us to fix and discharge colors 
with equal certainty; •• ')w to imitate the whiteness of the 
driven snow, and. now the loveliness of the 'Vyriun dyes. 
But who can measure the extent of the changes in agricul· 
ture, manufactures, and commerce, produced by the steam· 
engine of vVatt, by the cotton~111achinery of Arkwright, by 
the power-looms of a later pcriod, by the cotton-gin of ·Whit· 
ney, and though last, not least, by the steam-hoat of Fulton? 
When I name these, I select but a few among the inventions 
of our age, in which nature and. art minh;ter alternately to the 
wants and the triumphs of man. 

U in metaphysics no brilliant discoveries have rewarded 
the industry of its votaries, it may nevertheless be suid, that -
the laws of the mind havc been investigated with no com· 
mon success. They have hcen illustrated by a fuller display 
of the doctrinc of association of Hartley, by the commOll 
sense of Reid, by the acutc discrimination of Brown, and by 
the ineompal'able elegance of Dugald Stewart. If, indeed, 
in this diwction any new discoveries are to be expected, it 
appeal's to mc, with great deference, that they must be sought 
through more exact researches into that branch of physiology, 
which respects the structure and functions of those organs, 
which are immediately cOl1l)ect~d with the operations of the 

fI 

mind. 
I have but glanced at most of the preceding subjects, many 

of which are remote from the studies, which have engaged 
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mv life, and to all of which I am conscious, that I am unable -
to do even moderate justice. 

But it is to the department of general and miscellaneous 
literature, and above aJl, of English literature, that we may 
look with pride and confidence. Here the gcnins of the age 
has di:;played itself in inlltlmerable varieties of forl11 and 
beauty, from the humble pnge, whieh prmmmes to teach the 
infant mind the first lines of thought, to the lofty works, which 
di::;coUl'sC of history, anel philosophy, and ethics, aud govern
ment; from the voyager, \vha collects his budget of wonders 
for thc amnsemcnt of the idle, to the gallant adventurer to the 
Pole, nnd the scientific traveller on the Andes. Poetry, too, 
hm; dealt ont its enchantments with ~~:'ofuse liberality, now 
startling us with its visionary horrors and superhuman pa
geanb, now scorching us with its fierce and caustic satire, 
now lapping us in Elysium by the side of sOllny shorcs, or 
lovely lakes, 01' haunted groves, 01' consecrated rniJl.~. It is, 
indeed, 110 exaggeration of the tl'l1th to declare, i hat polite 
literaturc, from the light essay to i he most profound dis
quisition, can enumerate 1110re excellent works, as the pro
duction of the last fifty years, than of all f01'mer ages since 
the revival of lctters. 

PCJ'iodicallitcraturc has elevated itself fro111 an amusement 
of eultimted minds, or a last resort of impoverished authors, 
to the first rank of composition, in which the proudest are 
not ashamed to labor, and the highest may gain fame and 
conscqurl1ce. A half century ago a single magazine and a 
single review almost sufficed the whole readi lIg public of 
England and America. At present a host crowd round us, 
from the gossamcry repository, which adorns the toilet to the 

• 

grave rcyiew, which discusses the fate of empires, arraigns . 
the counsels of statesmen, expounds all mysteries in· policy 
and science, or, stooping from such pursuits, condesccnds 
like other absolute powers, sometimes to crush an author to 
death, and sometimes to elevate him to a height where he 
faints from the mere sense of giddiness. We have our 

• 
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journals of sciencc and joumals of arts; thc New Monthly: 
with the: rdrc:3hing genius of Campbell, and the Old 
Monthly, with the companionable qualities of n. familiar 
fricnd. "r c have 1he quarterly Reviewer:;, the loyal defend. 
ers of Church and State, the lauda{orcs tcmporis acti, the 
champions, ay, and exemplars too of classical lcarning, thc 
admirer::; oT ancicnt establishments and ancient opinions. 
'WT 

c have, on the other hand, the Edinburgh, the bold adyo
cates of reform·, and still bolder political ceollomi~;ts, hunting 
out public abuses, and alarming idle gcntlemcn penfiioncl's 
with tales of misapplied charities; now deriding, 'with bitter 
taunts the dull but busy glcaners in literature; now brighten
ing their pages with the sunshine of wit; and now paying 
homage to genius by expounding its labors in language of 
transeendent fdicity. One might approach nearcr home, 
and, if it W(:1'C not dangerous to arouse the attention of 
critics, might tell of a certain North American, which has 
done as much to givc a solid cast to our literature, and a 
national feeling to our authors as any single event since the 
peace-of 1783. .. 

/ . 
· ~ Anoth!!l' interesting accompaniment of the literature of the 

, 

age, is ih; superior moral }1lll'ity oyer former production8. 
The obscenc jests, the low ribaldry, and the coarse allusions 
which shed a disastrous light on so many pages of misguided 
genius in formor times find no sympathy in ours. He who 
would now command respect must write 'with pure senti
ments and elevated feelings; he who would now please 
must be chaste as well as witty, and moral as wcll as bril· 
liant. Fiction itself is rcstrained to the decencies of life; 

• • 
and whether in the drama, or the llovci, or the song, with a 
few melancholy exceptions, it seeks no longer to kindle fircs 
which wonlu consume the youthful enthusiast, or to instil 
precepts \vhich would blast the loveliness of the innocent. 

But let it not be imagined, that in the present state of 
things there is nothing for regret, and nothing for admoni· 
tion. The pictme of the age, when truly dra\vu, is not 

, 
• 
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w]wllv composed of light:;. 'l'!Jere nrc shades which disturb 
• • 

the beauty of the coloring and points of l'cHcction, where 
there i~ 110 longcl' harmony in the proportions. 

Thc U1w.yoidable tendency of free epeculatioll is to lead to 
occa:-ional extravagance:;. ",Yhell Ollce the reverCllce for 
• 

authority is shaken, thcre is apt to grow up in its stead a 
cold ;;;l,('ptici:-;m J'c::;pl'ding c.-;tablisltcd opinions. Th<:>il' vcry 
:llliiqniiy, nnder :::llch Cil'Cllm::-:tancc;.;, bctray~ us into sn;;picion 
of their truth. 'rile overthrow of C1'l'or it;;elf urges Oil a 
fC\"cri"h excitement for di::CllS~,ioll, and a restlc:,s desire for 
lInw!!iy, which blind, if they do 110t cc;>nfound, the judgment. 
'l'hn:, the human mind not nllfreqnelllly passcs from one 
extreme to anothcr; ii'om one of implicit faith to one of abso-
lutc incredulity. ( .. 

1'l1ere j;; not a remark deducible from the hi;;toJ'Y of man-
kind more importallt than that advanecd by Mr. Burke, that 
"to inllO\Tate is not to rcform." That i~, if I may venture to 
follow ont. thc sense of this great man, that hlllovation is not 
necc~~al'ily improvement; that novelty is not necessarily 
excellellce; that what was deemed wisdom in fm'mer times, 
is not necessarily folly in Our5; that the CUUl'8e of the human 
mind has not beell to present a multitude (If truths ill Olle great 
step of its glory, but to gather them up inscnsibly ill its pro
grcs!3, and to place thcm at distance::;, sometime;; at vast dis
tances, as gnides or wamings to succeeding ages. If Greece 
and Rome did not sohTe all the problems of civil government, 
or"cllullciate the admirable theorem of representative legisla
tion, it should never be forgotten, that from them we have 
learned those principles of liberty, which, in the worst of 
timeii, have consoled the patriot for all his sufferings. If 
they cannot boast of the various attainments of our days, 
they may point out to us the lessons of wisdom, the noble 
discoveries, and the imperishable labors of their mighty dead. 
It is not necessarily errol' to follow the footsteps of ancient 
philosophy, to reverence the precepts of ancient criticism, to 

• 
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meditate over the pages of ancient exploits, or to listen to 
the admonitions of ancient oratory. 

'Ve may eyen gather instruction fl'om periods of another 
sort, in which there was a darkne::;s which might be felt as 
well as scell. 'Vhere 1:; to be found n. nobler institution than 
the trial by jury, that impregnable bulwark of ch-n liberty? 
Y ct it, belongs to ages of Gothic darkness or Saxon barba
rism. vVhere is t here a more cnduring monument of poli
tical wisdom than lhe ~epal'ation of the judicial from the 
legi~lati ve POWel'? Y ct it was t he ~low prod uctioll of ages 
which me obscured by the mi:=.b of time. ,\Vherc shall we 
point ont an invention whose effects have becn more wide, or 
morc splendid than those of the mariner's compass? Yet 
five centur.ics havc rolled over the grave of its celebrated 
discovercr. vVhcre shall we fmd the true logic of physical 
:;cience so admirably stated, as in the Novurn Organum of 
him, who, more than t\yo ccntl1l'ics ago, saw, as in vision, 
and foretold, as in prophecy, the ~nblime <.1iscovel'ies of these 
latter days? 

Thi::: is n. topic which may not wholly be passed over, since 
it present:) some of the dangers t.o which wc arc exposed, 
and calls npon us to watch i he progress of opinion and guard 
against the seductive influcnce of novelties. rrhe bnsy cha
racter of the agc -is perpP-tually pressing forward all sorts of 
objections to established tl'llth::; in politics, and morals, and 
literature. In order to escape from the imputation of trite
ness some authors tax their ingcnuity to surprise us with 
bold paradoxes, or rnn down with wit and ridicule the doc
trines or common sense, appealing somet.imes to the igno
rance and sometimes to the pride of their readers. Their 
object is not so much to produce what is trnc as what is 
striking; what i::; profound, as what is interesting; what will 
endure the test of future criticism as what will buoy itself up 
on the current of a shallow popularity. In the rage for origin
ality the old standards of taBtc are deserted or treated with 
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cold indificl'cnce j and thus, fal~e and glittering thoughts, 
and hurried and Jlippunt fanta:::;ies are substituted. fur exact 
and philo:::;opilicall'casollillg. 

'J'lwrc i~, too, a. growillg propensity to cli:::;parage the im
portance of clas~i(ml leal'llillg. l\IallY cau:;C:::i, c:::;pecially in 
Ellglalld and .A.-111('rica, hltn~ conduced to thi:::; result. The 
sigllill :::iHCCl'S:::; whieh has followed i!w enterprise:; ill physical 
s(;icllce, ill lll('challic:::;, ill ehemi;-;try, itl civil engillecrillg, and 
the ample re\\"ards both of fortulle alld fallle aitewJullt upon 
that ~il!('ce:;:::i, han~ had a very powerful influellce upun the 
be~;r. ialen t:::; of botil (!0l111 i ric:;. There is, too, j II the public 
mimI a ~tl'Ong dispositi.oll to turn every thillg 10 a pnwtical 
aCCl1unt; to deal le:5:; with learning alld more with experi
ment; to seek the solid comfort:::; uf opulence rather than t.he 
illflulgl'IlCe of mere illtclleetual luxury. On the other hand, 
from the increase of materials as well as of critical skill, high 
schotU':,:hip if) a prize of no ea:,y attainment; amI, when 
attained: it slowly receive::; puLJic favor, and still more 
slowly reaches the certuiuty of wcalth. Indeed, it is often 
combilled with a contemplative shyne:;::> and sellse of per-

• 

sonal iilUCpcudcllCC, whieh yield little to policy, and with 
diiliculty brook opposi tion. The hOllors of the world rarely 

• 

clu~tcr round it; and it cherishes with most enthusiasm 
,those feelings \",hieh the active pursuits of life necc::isarily 
impail', if they do not \vholly extingnbh. The dcyotion to 
it, therefore, where it exists, oftcn becollles an exclusive pas
~ion; and thus the gratification of it becomes t.he end instead 
of the means of life. Instances of extraordinary success by 
mere scholarship arc more rare than in otl~er professions. It 
is not then to be wondered at t.hat the .prndencc of some 
minds and the amLition or others, should shrink from labors 
which demand days and llights of study, and hold out 
rewards which arc distant, or pleasures which are, for the 
most part, purely intellectual. 

Causes like these, in an age which scrutinizes and ques
tions the pretensions of every department of literature, have 

• 31 
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contributed to bring into cliscus~ion the use and the value of 
• 

classical learning. I do not stand up on this occasion to 
vindicate its claims or extol its merits. That would be u fit 
theme for one of our most distinguished scholars in a large 
discomse. But I may not withhold my willing testimony to 
its excellence, nor forget the fond regret with which I left its 
enticing studies for t:lC discipline of more severe instrnctors. 

The importance of classical learning to profL1ssionai educa
tion is so obvious, that the surprise is, that. it could ever have 
become matter of disputation. I speak not of its power in 
refining the hste, in disciplining the judgment, in invigo
rating the understanding, or in warming ihe heart with ele
vated sentiments; but of its power of direct, positive, neces
sary instruction. Until the eighteenth century, the mass of 
sciellee, in its principal branches, was deposited in the dead 
languages, and-much of it still reposes there. To be igno-

-
rant of these languages is to shut out the lights of former 
times, or to examine thcm only through the glirnmerings of 
inadequatc translations. What should we say of the jurist, 
who never aspired ;to learn the n)axims of law and equity 
which adorn the Roman codes? vVhat of the physician 
who could deliberately surrender all the knowledge heaped up 
for so many centuries in the Latinity of continental Europe? 
What of the minister of religion, who 8~lOUld choose not to 
study the Script.ures in the original tongne, and should be con
tent to trust his faith and his hopes for time and for eternit.y 
to the dimness of translations, which may reflect the literal 
import, but rarely can reflect with unbroken force the beauti
ful spirit of the text? Shall he whose vocation it is "to 
allure to brighter worlds, and lead the way," be himself the 
blind leader of the blind? Shall he follow the commentaries 
of fallible man, instead of gathering the true sense from the 
Gospels themselves? Shall he venture upon the exposition 
of divine truths, whose studies have never aimed at the first 
principles of interpretation? Shall he proclaim the doctrines 
of salvation, who knows not, and cares not, whether he 

• 
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preaches an idle gloss or the gcnuine tcxt of revelation? If 
a theologian may not puss his !ife in collating the various 
reading:::, hc may and ought to aspire to that criticism which 
illustrates religion by all ihe resources of human learning; 
which ~tlldies the rnal1nCl'S and institutions of the age and 
cOllntry ill which Christianity \\'as first prolllulgated; which 
liilldks an entlll1~ia:"ll fm' it:-; precepts by ['umiliarity with the 
perstwsi\'e lunguage of Him who poured out his bkssingsoll 
the l\Iouui, alld of him at whose impressive appeal Felix 
trcll1uleJ. 

I pass over all cOI1::;idcratioll of the written treasures of 
alltiquity, ,,,,hie11 ha\'e survived the wreck of (~mpil'es and 
d'ylIa~til's, of monumental trophic::> alld trinmphal arches, of 
palaces of prince:; and temples of the gods. I pass over aU 
consideration of thosc admircd compositions, in which wis
dom speaks, as wiLh a yoice. fWIll heaven; of those sublime 
cilarts. of poetical gellius, whieh still freshcn, as they pass 
from age to age, in undying vigor; of those finishcu histories, 
which still enlighten alld instruct goVel'llmellts in their duty 
and their J(~stilly; of those matchless oratioJl~, which roused 
nations to arms, and chained senates to the chariot wheels of 
~dl·col1ql1erillg eloquence. These all may, llOW be reml in our 
vernacular tongue. Ay, as one rcmcmbclls the ·face of a uead 
friend by gathering up tbe brokcll li-ugmellfs of his image _.
as one listens to the talc of a dream twice tolu as one 
catches t.he roar of the ocean in the ripple of a rivulet a~ 

one ~ecs the blaze of noon in the first glimmer of twilight. 
There is one objection, howe\·er, on which I would [or 

a moment u\vell, because it has a commanding influence over 
mallY minds, anu is clothed with a specious importance. It 
is oftCll said, that there have been eminent men and eminent 
·writers, to whom the ancient languages were ullknown; 
men, who have risen by the force o[ their talents, and wTiters: 
who have written with a purity and ease which hold them 
up as models for imitation. On the other hand, it is as often 
said, that scholars do not always compose either with ele-
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gnncc or eh:l~teness; that their diction is sometimes loose 
and harsh, and somctirnes ponderons :lnd af1l~ctcd. Be it so. 
I am not dispof'cd to call ill qnestion the accuracy of cifhcl' 
~tatcment. But I would nc\'C'rfheless say, thai: the prescnce 
of chu;:-;icallearning was not the canse of the fanlts of the one 
class, 1101' the nhsence of it the C':luse of the excellence of the 
other. And I would put this fact, as an answer to all such 
reasoning:;:, that there is not a single language of modern 
Europe, in which literature has made allY considerable ad· 
vances, which is not directly or Roman origin, or has not 
incorporated into its "cry strnetUl'e many, very many, of the 
idioms and peculiarities of 1he allcient tongues. 1'he English 
langnagc affords a l'trong j]]ustrn1"ion of the truth of thi~ 

remark. It ab0l111d:-: with words und meanings drawn fr<ll11 

classical sources. Innumerable phra:-;cs retain the symmetry 
of their ancient. d1'(,~s. Innnmerable expl'Pssiolls have received 
their vivid tint~ from the beautil'd dvct\ of Roman alld .Grc-

w 

cian rooh;. If p,cholar~) thereforc, do not ,,,rite our language 
with case, 01' pnrity, or elegance, the cuuse must lie some· 
what deeper thall a conjectural ignoranec of its true diction. 

But. I am prepared to yield f'till mo1'C to the force of the 
objection. I do not deny, that a language may be built np 
without the aid of any foreign materials, and be at once 
flexible for speech and grace fll 1 for eompo:::ition; that the 
litcratlll'c of a nation may be splendid and instructive, full of 
interest and beauty in ihought and in diction, which has no 
kindred with cla:~~ieal learning; that in the vast stream of 
time it may run its own current unstained by the admixture 
of surrounding languages; that it may realizc the ancient 
fable, Doris ({]}/({.fa suam ?loninlermisceat 701dam; that it 
may retain its own flavor, and its own bitter saltness too. 
But I do deny. that such a national literature docs in fact . ' 
exist in modern Europe, in that community of nations of 
which we form a part, and to who~c fortunes and pursuits in 
literature and arts we are bound by all our habits, amI feel
ings, and interests. There is not a single nation, from the 
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North to the South of Europc, from the bleak shores of the 
BalLic to the bright plains of immortal Italy, whose literature 
is not imbedded in the very elemcnts of c!a~sical learning. 
~ehe literature of Bnglund is, in un emphatic sense, the pro
dl1etion of her scholars; of mOll, who have cultivated letters 
in her universities, and colleges, and grammar schools; of 
men, who thought any life too short, cbiefly, because it left 
some relic of antiquity ullll1asiered, and any other fame 
humble, because it faded in the presence of Roman and 
Grecian genius. He, who studies Ellgli~h literature without 
the lights of classical learning, 103cs half the charms of its 
sentimcnt:; and style, of its forcc and feelings, of its delicate 
tonchcs, of its dclightJul allu:-;ions, of its illustrative associa
tiolls. 'Vho, that reads the poetry of Gray, does not feel, 
that it is the refinement of classical taste, which givcs such 
illcxprc::;siblc vividness and transparency to his diction? vVho, 
that reads the concentrated sense and melodious versification 
of Drydcn and Pope, does not perceive in them the disciples 
of the old school, whose genius was inHamed by the heroic 
verse, the terse satire, and the playful wit of antiquity? vVho, 
that meditates oycr the strains of Milton, docs not feel, that 
he drank decp at 

• 

<t Siloa's brook, that flowed 

:Fast by the oracle of God"-

that the fires of his magnifiCent mind were lighted by coals 
from ancient altars? 

It is no exaggeration to declare, that he, who proposes to 
• 

abolish classical studies, proposes to render, in a great mea-
sure, inert and unedifying the mass of English literature for 
three centuries; to rob us of much of the glory of ihe past, 
and much of the instruction of future ages; to blind us to 
excellences, which few may hope to equal, and 110ne to sur
pass j to annihilate associations, which are interwoven with 
our best sentiments, and give to distant times and countries 
a presence and reality, as if they were in fact our own. 

31 if 
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• 

Thcre arc dangers of anotl~er sort, which beset the litera. 
t.urc of the age. The constant. demand for new work~, and 
theimpaticncc for fame, not only stimulate authors to an 
undue eugernesi5 for strange incidents, ~ingular opinions, and 
vain sentimentalities, but their style and diction arc infected 
with the faults of extravagance and afl'ectation. The old 
models of fine writing antI good taste are departed from, not 
because they can be excelled, but because they me known, 
and want freshness; hecanse, jf they have a finished coloring, 
they have no strong eOlltrasts to pwdnc(~ effect. The conse· 
quence is, that opposite ext.remes in the manner of compo· 
sition prcvail at the same moment, or succeed each other with 

• 

a fearful rapidity. On one side arc to be fOtU1d anthors, who 
profess to admire the easy flow and simplicit.y of thc old style, 
the naturalncss of familiar PWSE', and the tranquil dignity of 
higher compositions. But in their desil;c to be simple, they 

. become extravagantly loose antI illartiflCiul; in their familiar· 
ity, feeble and uriyc'lling; and in their more aspiring efiorts, 
cold, abstract, and harsh. 011 the other side, there are those, 
who have no love for polished perfection of style, for sus
tained and unimpassioned accuracy, for persuasive, but equa
ble diction. They require more hurried tones, more stirring 
spirit, more glowing and irregular sentences. There must be 
intensity of thought and illbnsity of phrase at 'cvery turn· 
There must be bold and abi'upt transitions, strong relief, vivid 
coloring, forcible exprc:::sion. If t.hese arc present, all other 
faults are forgiven, or forgotte'n. Excitement is produced, 
and taste may slumber. 

Examples of each sort may be easily found iii our mi~ccl· 
•• 

laneous literature among minds of no ordinary cast. Our 
poetry d~als less than formerly with the sentiments and feel· 
ings belonging to ordinary life. It has almost ceased to be 
didactic; and in its scenery and descdptions reflects too much 
the peculiarities and morbid visions of eccentric minds. How 
little do we sec of the simple beauty, the chaste painting, the 
uncQnscious moral grandeur of Crabbe and Cowper! We 
, 
, 
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• 

!la\'C, indced, successfully dethroned the heathen deities. The 
l\Im;('s are no longer invoked by every u\1happy inditer of 
yer~c. The Naiads no longcl' illimbit am foulltains, nor the 
Drvads our woods. 1'lIc River gods no longcr rise, like old 

• 

father Thames, • 

"And the hushed w:n'es glide softly to the shore." 

In these r('spcet~ our poetry is more true to nature, and marc 
conformable to jn::;t ta~tc. Rut it still insists ioo much on 
extravagallt event::.:, characters, and passiolls, far removed 
from common life', and farther removed from general sympa
thy. It seeks to be wild, and fiery, and startling; and some
t.imes, in its caprices, low a\1d childish. It portrays natural 
~c(,llPry, as if it were always in violent commotion. It de-

-
scribes human cmotions, as if man were always in ecstasies 
or horrors. ,\Vhoevcr writes for future ages, must found 
himself upon fe8liJlgs and f;cntimrn1:s belonging to the mass 
of mall kind. ,\VllOcvcr paints fr01l1 nature, '\vill rardy depart 
from the gencral charucter of rcpo:;e impressed upon her 
scenery, and will prefer truth to the ideal sketches of t.he 
imagination. 

Om prose, too, has a tendency to become somewhat too 
ambitious and intense. Even in llcw:,pap('r discussions of 
• 

the mel'i t:; or mii-3decds of rulers, there is a secret dread of 
neglect, unle:;s the page gives out thc sententious pungency 
or ::;areastie I'eorn of Junius; Familiar, idiomatic prose 

.- - -----_ .. 
seems le~s attractive than in fol·1ncr timef-;. Y ct onc '\vould 

• 

snppo::e, that we might follow with safety thc unaffected 
purity of Addiwn in criticism, and thc graccful easc of Gold
smith ill Ilarrative. The neat and lively style of Swift loses 
nothing of it:; forec by the simplicity with which it aims to 
put" proper words in proper placcH.~' The corrcf'pondence 
of Cowper is not less engaging, because it utters no cant 
phrases, no sparkling conceits, and no pointed repartees. 

But these faults may be considered as temporary, and arc 
far from universal. There is another, however, which is more 

,. 
• 

• 
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serious and important ill its character, and is the common 
accompaniment of ~uccess. It is the strong tempt.ation of 
distingui~hcd authors to premature publication of their labors t 

to hasty and unfinished sketches, to fervid, but unequal elforts. 
He who writes for immortality, must write slowly, and cor
rect freely. It is not the applause of the present day, or the 
deep interest of a temporary topic, 01' the consciommcss of 

• 

great powers, 01' the striking-ofl' of a vigorons discourse, which 
will ensure a favorable verdict from posterity. It was a 
beautifulrcmark of Sir Joshua Reynolds, that" Grcat works, 
which are to live, and stand the criticism of posterity, are 
not pcrformcd at a hcat." ,; I rcmember,'l said he," when I 
was at Rome, looking at the fighting gladiator, in company 
with an eminent sculptor, and I expressed my admiration of 
the skill with which the whole i~ composed, and the minute 

.' 

attention of the artist to the change of every muscle in that 
momentary exertion of strength. lIe was of..opinion, that a 

, 

work so perfect required nearly the whole life of man to per-
form." vVhat an admonition! "\Vhat a melancholy reflec-
tion to those who deem the literary fame of the present age 
the best gift to po::;terity! How many of our proudest 
geniuses have written, and continue to write, 'with a swift
ness which almost rivals the operations of the press! How 
many are urged on to the ruin of their immortal hopes by 
that public fa VOl' which receives with acclamations every 
new off8pring of their pen! If Milton had written thus, we 
should have found no scholar of our day, no ,; Christian 
Examiner," portraying the glory of his character with the 
enthu8iasm of a. kindred spirit. If Pope had written thus, 
we should have had no fle,.n~ contests respecting his genius 
and poetical attainments, by our Byrons, and Bowlescs, and 
Roscoes. If Virgil had written tl1U:3, he might have chanted 
his verses to the courtly Augustus; but Marcellus and his 
story would have perished. If Horace had written thus, he 
might have enchanted gay friends and social parties; but it 

, 

would never have bcen said of his composition, Decies repe-
. tita placebit. 
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Snch arc some of the considerai ions, which have appeared 
to IllC fit to be addresscu to yon 011 the prc::lcni: occasion. It 
may bp, that I have oveITL.tt'd their importance, and T am not 
llIwoll:,ciollS of the imperfections of my OW11 execuiion of 
the ta::;k. 
_ To ns, AnH'rieans, nothing, indeed, can, or onght to be 
indifferent, that respects the cause of science and literature. 
1rL~ haH~ taken a stand arnong the nations of the earth, and 
have st1ce('~;:;fully asscrted om claim to political equality. 
1V c possc~s an enyiable e1e\'ution, so far as COllCCl'I1S the 
s/ruetlll'C of our goYernment, our political policy, and the 
moral ~1H'rgy of our institutions. If we are not without 
rival:-; .in these respect:" we arc scarcely behind any, eyen in 
the general est i111atc of foreign natiolls thcmselves. Rut our 
claims are far more extensi ve. vVe assert an equality of 
voiee and rote in the republic of letters, and assume for our
selres the right to decide on the merits of others, as well as 
to vilJdicatc our OW11. The:-3c are lofty pretensions, which 
arc n(,ver conceded without proof::;, and arc severely scruti
nized anel ~lowly admitted by the grave judges in the tribu
nal of letters, We have not placed ourselves as humble 
aspirant::;, seeking our way to higher rewards undC'r the 
guurdjan~hip of experienced guides. We ask admission 
into the t.emple of fame, as joint heirs of the inheritance, 
capable, in the manhood of our strength, of maintaining our 
title, vVe eontend for prizes with nations whose intellectual 
glory has received the homage of centl1l'ie~. Fml1ce, Italy, 
Gcri11uny, England can point to the past for monuments of 
their genius and skill, and to the present, with the undis
mayed cOllfidence of veterans. It is not for us to retire from 
,the ground whieh we have chosen to occupy, nor to shut our 
eyes against the difficulties of maintaining it. It is not by 
a few vain boasts, 01' vainer self-complacency, or rash daring, 
that we are to win our way to the first l.!tc:,!'ary distinction. 
Vie must do as others have done before us. We must serve 
in the hard school of discipline; we ~t1st invigorate our 

• 
. ,,~.-.-.~ ---------------_ ... --- •.. 
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power::; by thc studies of other times. vV' c must guide otlr 

footsteps by those star::; whieh have flhone, and still continue 

to shine, with incxt.ingnblw.blc light in the firmament of 
learning. 

Nor have we any reason for dc:->poll<lency. There is that 

ill American charae:.tcr,'which has never yet beCll found une

qual to its pmposc. There is that i 1\ American entcrprise, 

which shrinb not, and faint::; not, and fail::; not ill it::; labors. 
"Vc may say, with honest pride, 

"]{(/Il is thc nobler growth om realms snpply, 

And sottis nre ripened in our Xorthcrn sky." 

'Ve may not, thelJ, shrink from a rigorous examination of 

om own dcftcicncic::; in science al!d literaturc. II' \\'e have 
but' a just scnse of our wants, Wl! have gained half the vic-

• 

tory. If we but [ace our difllculties, they will fly before U~. 

Lct us not discredit our just bOllors by exaggeratillg litHe 

attainmcnts. There arc those in other cQuutric:3, \\'ho can 

keenly search out, and boldly expose every false pretension. 

There are those in our own country, who would seol'll a 
reputation ill-founded jn fact, and ill-sl1;;tained by examples. 

'. -·'~-:We have solid claims upon the afrection and rcsped of man· 
kind. Let us not jeopard them by a fabe shame, or all osten
tations pride. 'l'he growth of two hundred years is healthy, 

lofty, cxpansive. rrhe roots have shot deep and far; the 

branches are strong and broad. I trust that many, many C'2I1-

turies to comc, will witness the increase alld vigor of the stock. 
Never, never, may any of our posterity have jnst occasion to 

speak of our country in the expresf:iiveness of Indian rhetoric, 

" It is an aged hemlock; it is dead at the top.;' 

• 
• 

I repeat it, we have no reason to blush for what we have 

been, or what we are. But wc shall have much to blush for, 

if, when the highest attainmentfl of the human intellect are 

within our reach, we surrender OUl'seiVCt; to /an obstinate 

indifference, or shallow mediocrity; if, in our literary career, 
• • 

we are contcnt to rank behind the meanest principality of 
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Europe. Let us not "waste our time in secking for apologies 
for om ignorance, where it cxi~ts, or in framing excuses to 
conceal it. J..Jet our short reply 1:0 all such suggestions be, 
like the alls,,"cr of a noble youth Oil another occa:-:ion, that 
we know the fact, and arc e\,('ry day getting the better of it. 

"What, then, may I be permitted to ask, are our attain
ment;; in f:ciencc and literature; ill compnri:-:oll wit.h those of 
other Imiiolls in om age? I do not. a:->I\, if we have finc 
scholar;.;: aceomplbhec1 djvine~, and skilful physicians. 1 do 
!lot a:~k, jf we lltwe lawyers who might. excifc a generous 
rivalry in "\VcstmilJ;-;ic)' Hall. I do not a:-:k, if we have 

• 
statesnwn, who would" staml side by ~ide with those of the 
old world, ill foresight, in political wisdom, in cfIccti\'e de
bate. I do ]lot ask, if we have mathematicians, who may 
claim l;illdrcd with the distillgnif:hed of Europe. I do not 
ask, if we have ltistorialJs, ,vho have told with fidelity and 
force, the :::101'y of our deeds and om sunering:,;. I dG lIot ask, 
jf ,rc have critics, and poet:-::, and philologi:-lls, whose composi
tions aelrl lustre to the age. I know fun well, that there are 
snell. Rut they stalld as light-houses on the coasts of our 
literatnr<', ~hining with a cheering brightness, it is true, but 
too oftcn at distressing distances. 

In almost every department of knowledge, the land of our 
• 

ancestors annually pours forth from its pres;:; many volumes, 
thc results of deep research, of refincd taste, and of rich and 
various learning.· '1'he continent of Europe, too, burns with 
a gcnerol1s zeal for science, evcn in COUll tries, where the free 
exercise of thought js prohibited, and a stinted poverty 
presses heavily 011 the soul of enterprisc. Our own contri~ 
butions to litcrature are useful and creditable; bnt it can 
rarely bc said, that they belong to the highest class of intel
lectual cHart. \tVe have but rccently entered upon classical 
learning, for the purpose of cult.ivating its most profound 
studies, while Europe may boast of thousands of scholars 
engaged in this pursuit. The Uuiversities of Cambridge and 
Oxford count more than ejght thousand students, trimming 

" 
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their e1as!:'icallamps, while we have not a single university, 

whose studies profess to be cxtCll!SIVC enough to educate a 

Heync, a Bentley, a Porson, or a 1):11'1'. There is not, per. 

haps, a ~il1gle library ill Ame-rica sufficiently copions to have 
enabled Gibbon to verify the Huthoritic:-; for his immortal 
History of i he Decline and Fall or the Roman Empire. Om 
advance:,; in divillity and law are probably as great as in any 
branch of knowlcllgc. Yet, until a late period, wc neVer 
aspired to a ueep a11u critical cxpo~iiioll of the Scriptul'es. 
~T e bOlTO\V(~d from Germany and Bnglanu nearly all our 
matedais, anu are just strugglillg ('or the high.er rewards of 

biblical learning. And in la'.y, wherc om eminence is least 
of all qnestionable, there arc those among u;-,:, who feel that 

sufficient of its learning, and argnment, and philosophy 
l'emaiw; Ullll1ustercd to excite the ambition of the foremost 

advocates. 

Let me not be misunderstood. I advert to these cOI1:iiucr· 
alions, not to disparage our country, or it::; jnstitutiollS, or its 
mea\ls of extensive, I had almost said, or universal educa· 

tion. But we should not decci\'c our::;clvcs with the notion, 
that, because education is liberally provided for, the highest 
leal'llilJg js within the scope or that education. Om s~hools 
neithcr aim at, nor accomplish such objects. 'l'here is not a 
more dangerous error thall that, wllieh would !:3oothc us into 
indolence, by encouraging the b<.;lief, that our literature is all 
it 'can, or ought to be; that all beyond is shadowy and un· 
SUbstantial, the vain theories of the scientific, or the reveries 
of mere scholars. The admonition, which addrcsses itself to 
my countrymcn respecting their deficiencies, onght to awaken 
new energy to ovcrcome them. Thcy arc accustomed to 
grapple wit.h difficulties. They should hold nothing, which 
human genius or human enterprise has yet attained, as be· 

yond their reach. 1'he motto on their literary banner Rhould 
be, lVcc timeo, nee spcrno. I have no fears for the fntul'e. It 
may not be our lot to see our celebrity in letters rival that of 

om public polity and free institutions. But the time cannot 

• 
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be far distant. It is scarcely prophecy to declare, that our 
• 

children mUi3t and will elljoy it. They wW SC(', 110t merely 
the breathing 1l1<.1l'ble and the :-:peaking pielmc among their 
art~, but ::eicnce and learning cyerywhcre paying a voluntary 
homage to American gel1 ills. 

rI'lwl'c i:.:, ind('cd, cl10ngh ill our past hbtory to flatter our 
pride alld l'tI{:onragc om exertions. 'Ve arc of the lillcage of 

the Saxotl:-, the eOllutrymeu of BncolI, Locke, and Newton, 
as w('ll as of \Ya:-;hillgton, Frallklin, a/ld Fulton. \Ve have 
read t he history of our fowfat her:-5. They were men fnll of 

piety, alld zeal, aud all uncollqnerable love of liberty. They 
abo lovell human learning, and deemed it second only to 
di\'ilw. Here, 011 this very :-:pot, ill the bosom of tlw wilder
ill'S:::, ,yithill ten ~h()rt years after their voluntnry exi]p, in the 

lllid;-;t of care:-, alld prjvation~, alld sllflcrings, they found 
time io real' a liUle sehool, :lnd dedicate it to God and the 
clmfeh. It has grown; it. has flouri:.;hed; it is the ,'cnerablc 
UlIi\·cr:,;iiy, to \vhosc walls her gmtefnl children annually 
come, with 1I10rc than filial afii:!ction. The SOilS of such an
cestors ('an never dishonor their memories; the pupils of such 
sehoob can never be iudiITcrent to the canse of lettcrs. 

There i:-; yet more in our presellt circumstances, to inspire 
us with a wholesome conscionsness of our powcrs and our 
destillY. \Ve have just passed the jubilee of our indepencl
ence, and witnessed thc prayers and gratitude of millions, 

ascendillg to heaven, for our pnblic and private blessings. 
That independence was the achievement, not of fuction and 
igllorallcc, but of hearts as pure, and minds as enlightcned, 
and judgments as sound, as ever graced the annals of man

killd. Among t.he leaders, wcre statesmen and scholars, as 
well as heroes and patriots. V{e have followed many of them 
to the tomb, blessed with the hOllors of their eou ntry. vVe 
have been privileged yet more; we have lived to witncss an 
almost miraculous event in the departure of two great au
thors of our indepcndence on that memorable and blessed day 
of jubilee. 

32 



• 

374 MISCELLANEOUS WRITINGS. 
• 

I may not, in this place, presume to pronounce the funeral . 
panegyric of thcse extraordinary men. It has been already 
done by some of the master HpiritH of our country, by men 
worthy of the task, worthy as l\~I·jekH to prononncc the 

• 

honors 0(' the Athenian dead. It was the beautiful saying of 
the Grecian Orator, that" This whole earth is the sepulchre 
of illustriotls mon. Nor b it the inscriptions on the eolnmll~ 
in their native ~oil alone, tha.t. show their merit; but the me· 
morial of them, bettcr i han all 111SC1'i pt.ions, in cvery foreign 
nation, l'cposited more lll1l'ably ill ulliversal l'enwmbrancc 
than on their own tomb." 

Such is the lot of Ad:ul1s and JdIl~l'son. They have lived, 
not f(lr themselve8, but for their Coulltry; not for their coun· 
try alone, but for the world. They belong to history, as 
furnishing some of the best examples of disinterested and 
successful patriotism. They belong to posh'rity, as the in· 
structors of all future ages in the principles of ratiolmlliberty 
and the rights of the pcople. They belong to ns of the pre· 
sent age, by their glory, by their yirtue::;, and by their achil~\"C.· 
ment~. These arc memoria!:::, which can never peri~h. They 
will brighten with thc lapse of time, and, as they loom 011 

the ocean of eternity, will seem present to the most distant 
generations of men. That voice of marc than Roman elo· 
quence, which urged and sllstained the Declaration of Inde· 
pendence, that voice, whose first and whose last accent:; were 
for his counb:y, is indeed, mute. It will never again risc in 
defence of the weak against popular excitemcnt, and ·vjndicate 
the majesty of law and justice. It will never again awaken 
a nation to anTIS to assert its liberties. It will never again 
instrnet the public councils by Hs wisdom. It will never again 
utter its almost oracular thoughts in philosophical retirement. 
It will never again pour out its strains of parental affectioIl: 
and, in the domestic circle, give new forcc and fervor to the 
con:3olations of religion. The hand, too, which inscribed the 
Declaration of Independence is indeed laid low. The weary· 
head rcposes on its mother earth. The mountain winds 
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s\\"crp by the llfl1TOW tomb, and all arollnd has the lonciiness 
of (/P;.;olation. The ~trangcr gue::;t may no longer visit that 
hO~Jlitable llOnw, and find him therc, whose classical taste 
:lllLI "arions cOllr('r~atioll lent a charm to cycry leisUI'e hoUl' ; 
wl10se blt11ld manncrs and social simplicity made evcry wel· 
conw douhly dear; whose expansive mind commanded the 
rallge of alnlO~t every art and science; whose political saga
city, like that of his illustriolU; coadjutor, read the fate and 
intercsts of nations, m; with a second sight, and scented the 
fil':,t breath of tyranny in the passing gale; whose love of 
liberty, like his, was inflexible, universal, supreme; whose 
de\'otioll to their common country, like his, never faltered in 
the WOl'~t, and neycr wearied in the best of times; whose 
public sen'iccs ended but with life, carrying the long line of 
their illumination oyer sixty years; whose last thoughts ex· 
hibited the rulillg passion of his heart, cnthusiasm in the 
canse of edncation; whose last breathing committed his soul . 
to noel, and his oflspring to his country. 

le::;, Adams and Jefferson arc gone from us for ever ,
gOllt', a~ a sunbeam to revisit its native skies gone, as this 
mortal to put on immortality. Of them, of each of them, 
P\'ery American may exclaim, 

"Ne'er to the chambers, where the mighty rest, 
Sinee their foundation, came :t noLler guest; 
Nor e'er was to the Lowers of bliss conveyed 
A fairer spirit, or more welcome shade." 

vVc may not mourn over the departure of such men. We 
should rather hail it as a Jdnd dispensation of Providence, to 
affect our hearts with new and livelier gratitude. They were 
not cut off in the blossom of their days, while yet the vigor 
of manhood flushed their cheeks, and the harvest of glory 
was un gathered. They fell not, as martyrs fall, sceJng only 
in dim perspective the salvation of their country. They lived 

, to enjoy the blessings, earned by their labors, and to realize 
all, which their fondest hopes had desired. The infirmities 

• 



, 
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of life stole slowly and silently upon them, leaving still behind 
a cheerful serenity of mind. In peace, in the bosom of do. 
mestic affection, in the hallowed reverence of their country. 
men, ill the fnll possession of their faculties, they wore out 
the last remains of life, without a fear to cloud, with scarcely 
a sorrow to disturb its close. l'he joyful day of our jubilee 
came over them with its refreshing influence. '1.'0 them, 
indeed, it was" a great and good day." l'hc morning sun 

, 

shone with softened Instre Oil their closing eyes. Its evening 
beams played lightly on their brows, calm ill all the dignity of 
death. Their spirits escaped from these frail tenemcnts with
out a struggle or a groan. Their de'ath was gentle as an 
infant's sleep. It was a long, lingering twilight, melting into 
the softest shade. 

Fortunate men, so to have lived, and so to have died! 
Fortunate, to have gone hand in hand in thc deeds of the 
revolution! Fortunate, in the generous rivalry of middle .. 
life! Fortunate, in deserving and receiving the highest honors 
of their country! Fortunate, in old age to have rekindled 

, 

their ancient friendship with a holier flame! Fortunate, to 
• 

have passed through the dark valley of the shadow of death 
together! Fortunate) to be indissolubly united in the me· 
mory and affections of thcir countrymen! Fortunate, above 
all, in an immortality of virtuous fame, on which history may, 
with severe simplicity, write the dying encomium of Pericles~ 
"No citizen, through their means, ever put on mourning." 

I may not dwell on this theme. It has come over my 
thoughts, and I could not wholly suppress the utterance of 
them. It was my principal intention to hold them up to my 
countrymen, not as statesmen and patriots, but as scholars, 
as lovers of literature, as eminent examples of the excellence 
of the union of ancient learning with modern philosophy. 
Their youth was disciplined in classical studies; their active 
life was instructed by the prescriptive wisdom of antiquity i 
their old age was cheered by its delightful reminiscences. To 
them belongs the fine panegyric of Cicero, " Erant in eis 
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plurimm littcrm, nee em vulgares, sed interiores ql1rcdam, et 
reconciit;;c j divina memoria, summa verborl1m ct gravltas et 
clcgantia; atquc hree omnia vitre deeOl'abat dignitas et intcg-

't " 1'1 .us. 
I will ask your indulgence only for a moment longer. 

Since our last anniversary, death has been annually busy in 
thinning our numbers. I may not look on the right, or on 
the left, without. missing some of those, who stood by my 
siJe in my academic course, in the happy days spent within 
yonder venerable \valls. 

"These are counsellors, that feelingly persuade us, what 
we ((t'et and what we must be. Shaw aud Salisbury are no 
more. The OIlC, whose modcst \vorth and ingenuous virtue 

• 

adorned a :;potless life; the othcr, whose social kindness and 
love of lctters made him welcome in every circlc. But what 
shall I say of Haven, with whom died a thousand hopes, not 
of his friends and family alone, but of his country? Nature 
had gi\'cll him a strong and brilliant genius, and it was 
chastcned and invigorated by grave, as wcll as elegant 
:;tuclics, \Vhatcvcr belonged to luiman manners and pnrsuits, 
to hUl~lan iuterests and feelings, to government, or science, 

, 

or literature', he endeavored to master ''lith a scholar's dili-
gence and taste. Few men have read so much, or so well. 
Few have united such manly sense with such attractive 
modesty. His thoughts and his style, his writiligs and his 
actions, ,-were governed by a judgment, in which energy was 
combined with candor, and bcnevolence with deep unobtru
sive, and fcrvid piety. His character may be summed up in 
a single linc, for there 

"was given 
To Hayen eyery virtue under Heayen." 

-
He had just arrived at the point of his professional career, in 
which skill and learning begin to reap their proper reward. 
He was in possession of the principal blessings of life, of 
fortunc, of domestic love, of universal respect. There are 

32-
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those, who had fondly hoped, when they should have passed 
away, he might be found here to pay a humble tribute to 
their memory. To Providence it has seemed fit to order 
otherwise, that it might teach us " what shadows we are, and 
what shadows we pursue." We may not mourn over sueh 
a loss, as those who are without hope. That life is not too 
short which has aecom plished its highest destiny; that spirit . 
may not linger here, which is purified for immortality . 

• • 

• 
• 

• 

• 

• 
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DIGESTS OF THE COMMON 1,A W . 

• 

AN ARTICLI~ WRITTEN :FOIt TIm NORTH AMERICAN .REVIEW, IN 182(i, 

ON A GENEUAL AlIRIDG;\mNT AND DIGEST OJ? AMERICAN LAW, WITH 
• 

OCCASIONAL NOTES AND COMMENTS, BY NATllAN DANE, LL. D., COUN-

SELLOR AT LAW. 

- .-

THE utility of abridgments, in all departments of learning, 
will scarcely be doubted by any person, who is accustomed 
to due reflection on the :;;ubject. The vast extcnt and intri
cacy of some branches of knowledgc, the minute distinctions 

.- . - .. -- -

and details' of bthers, and the perpetual accumulations of all, 
present obstacles to a thorough mastery of them, which are 
not easHy overcome by the most powerful genius, or the most 
retentive memory. Those who are to learn must be assisted 
by steps, by general principles, by succinct elucidation, and 
by compendious abstracts, before they are able to engage in 
the task of comprehensive analogies; and those \vho are 
themselves instructed, find that memory is often treacherous, 
and that the constant demand for knowledge compels them 
to usc many helps, in order to facilitate their recurrence to 
exact principles, or exact facts. The details of a whole 
science, at least in our day, are probably beyond the imme
diate grasp of any single mind, however' gigantic. Recol
lections must be constantly refreshed, and the obscure traces 
of past acquirements carefully retraced, if we aspire to any 
thing like a vigorous command of that department of know
ledge to which we are most devoted. Dr. Priestley, whose 
various scientific, as well as general knowledge, will scarcely 
be questioned, has somewhere stated, that he made use of 

" 
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many mechanical aids in the course of his own studies, some 
of which might be thought so humble as to excite a smile, 
or eVl'Il a doubt of the abilities of the author. Indeed, the 
general auxiliary of most students used to be a common· 
place book, in which the varions readings and accul11ulutiollf'. 
of their learned hoUl's were collected, sometimes with, and 
~ometimes \yithout. method. In whatever shape these were 
preserved, they had the goou eOlx:t of fixing the imprc~sion~ 
of many important truths, and of lSavingmany hours of 
fruitless research, to regain what wa~ lost from the memory. 
Before the invention of printing, this labor must have been 
very great among the leameu; and it has been gradually 
lessening, only because the press has, ill the principal depart. 
ments of learning, by means of inch'xes, digests, compends, 
concordances, dictionaries, and other abridgments, supplied 
their place, and brought within a reasonahle compass the 
mass of those references, which arc most useful to the scholar, 

. . 
the professional gentleman, and the scientific student. It is . 
true, therefore, what of old was said, Qui compendiari(1)l. 
alicuj1fs artis sivG scienticc dam indicat, is gemillo beneficio 
jllvat stzulios1l1n j prim7l1n, 'ttl maiw'ius quo tend-it pertingat, 
deindc llt 11Iinori labo1'c sumptuquc quod seq1titm' assequatur. 

But) whatever may be thonght of other cases, it is certain 
. that, in the depm'tment of ~aw, abridgments are indispensa. 
ble, Before reports of adjudged cases were published, no 
other adequate means existed of acquiring the science of 
jurisprudence, except what were furnished by a faithful 
attendance upon t.he eomts, and a diligent collection of the 
substance of their decisions. The early professors of the 
common law were compelled to resort to common-place 
books, and personal reports of cases, falling under their own 
. observation. Many manuscripts of this description are still 
extant, . exhibiting a patient industry, care, and accuracy, 
worthy of all ·praIse. The labor, indeed, of these venerable 
jurists almost transcends the belief of students of the pre
sent day. They noted every case in all its points and princi-

• • 

.. 
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• 
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pJcs, They abstracted fl'om reeord~, and general treatises, 
aud private manuscripts, often obscUl'C and crabbed, every 
thing that could be found to aid them in study or ill prac
tit-c, They gathered voluminous collections of special plead
ings, and unusual writs alld judgmentB, to suit the exigencies 
of their possible avocations; and thought 110 labor too grcat 
which brought any solid addition to their knowlcugc, or any 
increased facilities to their clients. 

The necessity was the morc pressing in those day~, from 
thc :;ubtilties, and quibbles, and scholastic logic, which char
acterh:ecl every department of learning. The law then dealt 
with forms, cvcn more than with substances. The slightest 
variance from. the Rcgist-rmn Brcvimn, the neglect of any 
precise technical order, the most insignificant error in words, 

• 

the smallest mistake in the description of persons or things, 
nay, thc omission of a single letter was perilous, and brought 
in its train an abatement of the suit, and sometimes, by conse- . 

.' ~ 

- - -
qucnce, an extinction of the remedy. The strictness observed 
ill England, in the present times, to discourage the use of 
the writ of right, affords some feeble illustration of this mis
placed ingenuity, in hunting up and sustaining objections. 
The curious refinements, the nice distinctions, the quaint 
conceits, the arbitrary formularies, and the stiff; unbending 

• 

roughness of the bar and bench in those days, made every 
thing important, from the first rudiment of principle, to the 
last ramification of practice. There were no public reposi
tories, in which principles or practices could be ascertained 
~y a glance of the eye. They were.to be learned from the 
oral explanations of the ancient sages of the law, or the con
versational debates of the judges, or the close lecture rooms 
of the benchers, or the dry expositions of the titular readers 
of the Inns of Court. 

When Reports began to be published, the labor was not 
materially diminished. The decisions were not uniformly' 
reported at stated times; and many cases were not reported 
at all. The early Reports contain no indexes. The Year 

• 

• 
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Books have not a single line to direct the student to their 
content~, and leave their bulky and abbreviated text without 
title or comment, ~o mixed up in one common muss that it 
rertuircs no small f'.hmc of hi~torical Imowlcdge to a!-;ccl'tuin 
who, at any given period, speak as jndges or as conllsel. 
When tables of contents ~amc subsequcntly into fashion, 
they were so incomplete and incorrect., that they were com
paratively of little assistance. Ashe's Repertory, or 'rable to 
the Year Rookf'., large as it seems, in two ponderous folios, 
does nothing more t.han put one upon j~1quiry, and conde
scends not t.o select a single proposition asserted by the 
cases. Indeed, the original imlexes to the old reporters are 
almost useles~, and, in some instances, servo only the bad 
pnrpose of misleading the inquirer, by holding out hopc~: 

which vanish when he touches the adjUdication. 
The practice of keeping common-place books, which "'flS 

thus begun from absolute necessity by the old lawycrs, was 
afterwardR continued from a-sense of its convenience.- Nor--cc: 
was it generally discontinned by the profession until a late 
period; and it is not, perhaps, without some examples, even 
in the prcsent age. Tn America, the ante-revolutionary law
yers were in the habit of compiling manuscript abridgments 
for their private use, [lOme of which have reached om times. 
They also .left behind them many notes of adjudications: 
which arc yet to be found in the han~s of the curious and 

---- - ---th-e-Iearned. And, probably, in most of the statcs the prac

tice of preserving short notes of new cases was common 
among the leaders at the bar, until the legislature provided 
for the regular publication of reports. 

, 

• 

It is to sources like those already adverted to, that we owe 
the early, and perhaps all the abridgments hitherto madc of 
the common law. What was introduced originally, from the 

• 

. mere scantiness of public materials, in process of time ob-
tained a continued favor, from the unwieldy bulk of adjlldi. 
·cations. Lord Coke poured the contents of his common
place book into his Commentary upon Littleton, and hi~ 
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z5upcrabulldallt Reports. Plowuell may well be suspected of 
the same ovcrleal'llcu y.ca!; QUU Loru Hule has ati.estcd his 

0""11 unwearied diligence and autiquurian researches, by 

llHlIll1~l:ript eollectiolls, which yet :::mrpri::ie U::i by their variety 
and COlli prehCll::ii veuess. 

The earlil'st. prlllted abriugmcllt of the law is that of 
Statball1, (i\icllOlas,) who was appointeu a baron of the 

excheljlWi' in the eighth year of the reign of Edward the 

FOlll'ih (1·W8.) It i::i a very curious book, printed, as it 
would :seem, uc[orc title-pages were ill use, for j t. is without 

allY tiile-page, or imprint, or date; and the only Botice we 
harc of the priuter i:; the fol1owillg brief allo modest remark, 
at the elld of a short table of contents: ,; Per me, R. Pyn

SOll.~· It 1m:; been conjectured from the type that it was 

printcd ai: Roucn, by \Villialll 1..e Tailleur, who printed Lit
tlctoll'~ Tellures, for Pyru;oll. The latter was bred in the 

sen-ice of CuxtCHl, the 1irst prillter with meta! types in Eng
land, amI he succeedeu bi::; master in the business. Stat

ham'~ Abridgment was published between the years 14~10 

aud l-WO, and is a remarlmulc :specimen of the typography 

of the age. It shows that there has becn little substantial 
impro\"cml'l1t in the art, during the threc last centuries. The 

art appears, indeed, to lIa ve l'eached perfection within the 
• 

tin;t half century after its iuvelltion. The copy now before 
• 

Uti sccms to have formerly belonged to Sir Heneage Finch, 

aftel'\\"ards the celebrated Earl of Nottingham. The paper 

is of a ycry 1irm, sHky texture, forming a strong contrast to 
thc sleazy lillcn and cotton of'_our day; the ink is of a bright 

jetty awl unfadeu black; the type, though small, and partly 

compo3cd of abbreviated characters, has a sharp and distinct 
[ace; antI the mechanical execution is so exact, that scarcely 

a letter cxhibits a uIur, and the surface of every page presents 

a uniform appearance, putting to shame many of the stand
ard vO!Ul11P'S of our times. The work itself contains, under 

appropriate heads, brief abstracts of the cases in the Y car 
Books, to the end of the reign of Henry the S~xth, as well 

• 
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as some cases not elsewhere to be found. It has now very 
little value, except occasionally to verify a quotation, or to 
gratify the curiosity of a professed antiquary. 

The next abridgment, in the ordN of time, is that of Sir 
Anthony I~'itzhcrbert, first printed by Pynson about 1516, and 
aftenyards reprinted in 15G5 and 1577. 'rhe eclition of 1565 
is far the best, for si:r.e of t.ype and general accuracy. Besides 
many cases not report.ed at large, it contains an abstract of 
all the caRCS in the Year Bool,s, down to the twenty-first 
year of t.he reign of Henry the Seventh. It has always been 
deemed of very high authority, where the author states cases 
solely on his own responsibility. The marginal titles and 
numbers, in the common editions of the Year Books, refer to 
the titles and numbers of this abridgment. The learned 
author died in 1538, leaving behind him the reputation of a 
very laborious and upright judge. 

At the distance of half a century afterwards, followed the 
Abridgment of Sir Robert Brooke, of 'which there have been· . 
:;everal rcprints; but the best is that on royal paper by Tot· 
tell, in 1573. It conta:ins the substance of Fitzherbert, to
gether with a collection of the later authorities, some of which 
are nowhere else extant . 

• 

The character of the Abridgments of Fitzherbert and Brooke 
may be summed up in GI. few words. They are mere indexes, 
under general heads, of the principal adjudged cases up to 
their own times, in which the points are accurately stated, 
but without any attention to order, or any attempt at 
classification. As repositories of the old law, they now 
maintain a very considerable value, and may be consulted 
with advantage. Whoever examines them (for a thorough 
perusal of them will be a mere waste of time) will proba . 

• 

bly. feel inclined, when he can, to ascend to the original 
sources; but if these should not be within his reach, he may 
rely with confidence, that these learned judges have not in
dulged themselves in a careless transcription, or a loose state· 
ment, of the law. In our own practice we have frequently 

• 
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fOllnd them the safest guides to the old law, and particularly 
to the contcnt::; of the-Year Book:-i. At the times, when these 
Abridgment:-; were originally publi::;}wd, they lllU::;t have becn 
very ue(;eptable pre~elltti iu the profe::;:;ioll. But many of the 
title:; arc HOW obtiolcte; alld the work::; lic on t.he dusty 
slwire;; of our libraries, rarely di::;tlll'bcu, except upon some 
extraordinary inquiry, tOLlciJillg the fcndal tellures, Ot" the 
doctrille of sciziJl. The mocle:;t motto pl'dixeu io boLh of 
them dC'::ien'es to be remembered: .i\~:mo!J l"CprOUCs sauns 

calise, CarillOI/. clltent cst de bon amOlf r. 
"\~ pas::i urcl', witilout ob::;ervution, Hughes's Abridgment, 

pl'iuted ill 16GO, because it embraces but a short perioJ, and 
is a mere sllppiemcllt to the carlier works; and also Shep
pnxd':,; Abridgmellt, printed in IG75, because, though not dis
reputable ill it::; cxecution, it scarcely struggled iuto exist.ence 
agaill::it ilw :;nperior work of Lord Chief J nsticc Rolle, which 
\ra;; publi:;!Jcu under t.he au:<piees of Sir :Matthew Hale, in 

----- ~ -

lGGS. Lord Hale contributed to it a very able and learned 
preface, in which he betitowti just commemlatiull on its execu
tion j and of i he author he say:.;, "He was a mall of very 
great Hatmal abilities, of a reauy amI clear understalldiug, 
f:itrong lllemory, sound, deliberate, and steady judgment; of 
a fixetl attention of mind to all busilIcss, that came before 
IJim; of great freedom from passions and perturbations, of 
great tempCl"allCe and moderation, of a strong and healthy 

• 

cOI1::;titutioll of body, which rendered him fit for study and 
bUf:iilJess, and. indefatigable jn it." The Abridgment itself is 
a pO:5thllrnollS work, intended by the author for his own 
private usc, and not for the public; and Lord Hale says, 
" Though it is of excellent use and. worth, yct it comes far 
short of the worth and abilltics of him, that compiled it, and 
therefore is an unequal monument of him." The chief ad
vant.age, that it possesses over the carlier compilations, is in 
a more sci.entific arrangement of the materials, and a greater 
subdivision of the general heads, so as to bring together 
matters of the same nature or relative to the same branch, 

33 
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instead of heaping them up in one undistingui.shing mass. 
Mr. Hargrave, in his edition of Coke on Littleton (note 1 to 
page H,) Rpeaks of it, as n. "work most excellent. in its kind; 
and, in point of met.hod, suecinctncss, legal precision, and 
many other respects, fit to he proposed as an example for 
other abridgments of law." In practice, however, it has been 
in a great measure superseded by the bter worli:8, and is 
resorted to, principally, to verify quotations, when the origi
nal authorities arc not to he found reported at. large, or when 
Lord Rolle has stated circumstances, which arc ori1itted by 
other authors. .~ 

D' Anvcl's's Abridgment, printed early in the eighteenth 
century, which :Mr. Viner informs us was eighteen year:; in 
passing through the pre~s, 1 is a mere translation of Rolle, 
with the addition of more modern cases, and is incomplete, 
extending only to the title" Ext.inguishment." Nelson's is 
chiefly horrowed from Hughes; and though the author was 
a very harsh and unsparing critic on the labors of oth{'rs, his 

. . . 

own havc n. general character .of incorrectness stamped 'upon 
them, and have fallen into utter neglect. . 

Bacon's Abridgment, so well known to the profession, was 
first published in 1736,. and has passed through six large 
editions. The contents of the work owe very little to the 
nominal author, (Matthew Bacon, Esq., of the :Middle Tem
ple,) and werc chiefly extracted from the manuscript collec
tions of Lord Chi~f Baron Gilbert. Mr. Gwillim has well 

• 

observed, that "It was the hard fate of his excellent writings 
to lose their author before they had received his last corree-

• 

tions and improvements, and in that unfinished state, to be 
thrust into the \vorld without even the common care of an 
ordinary editor. Those invaluable tracts were, for the most 
part, published, not only with their original imperfections, 
without any attempt to supply th~ir defects, or explain, or 
correct what seemed in them perplexed or erroneous, but 

..' l . , 
• 

l . 

1 Preface to the eighteenth volume of his Abridgment. 
, 

• 

• 
• 
• 
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with all the improprieties and inaccuracies, which the igno
rance and neglect of ihe amanuenses, whom the author's 
infirmities compelled him to employ, could accumulate upon 
them." Mr. Bacon deserves very little credit, in allY view; 

, bernnsc he seems fo have been willing to appropriate to him
self the labors of anot.hcr, without due aelmowledgment, and 
to hare employed no diligellce in corrcctilJg errors, and no 
lerll'lling in supplying deficicncics. lIe died before the work 
wa::; completed; and the remainder, from the title, ,; Sheriff;" 
was furnished bJ~ Mr. Sergeant Sayel', and l\Ir. ,Ruil'head. 

Of this eollection, which has - been almost for a century 
before the public, it seems scarcely lleeessary, at the present 
timc, to express any opinion. It consists of a series of tracts, 
or di:::::;eriatiol1s, 11 pon various topics of the ] a w, generally 
illu:-;tratcd by adjudications, and, though incomplete, exhibit
ing a rare union of sagacity and inclnstry. As a text-book 
for f'tndenb, it has lOllg maintained an 11nri valled reputation; 
und, as tile expositions of a very able and learned judge upon 
a larue Slll'Vey of the law dealil1O' with its historv and its n , , b J 

rCaSOIli', it mll:;t for eyer hold a. high rank among the treasures 
of the profesf:ion. 1\11'. Gyvillim'::; edition is far tbe best, which 
has appeared in Englalld, and is entitled to much prabe for 
the manner in which the uuties of the editor haye been per
formed. rrhis edition has beell republished in America, un
der the snperintendence of Bird vVilson, Esquire, who has 

, 

enriched it with mallY valuable additions. Still it n~ust be 
admitted, that there is great awkwardness and inconvenience 

• 

in ingrarring sueh an abundance of marginal notes upon the 
original text, threatening, in every new edition, to 0\ Jrlay, if 
they do not bury it beneath their weight. 

1\11'. VinCl":-; Abridgment was published between the years 
1741 and 1751., and extending, as it does, over the space of 
twenty-four folio volumes, may be thought by some not to 
have a very apt title. The learned author passed a whole 
life in compiling the work, and snperilltendiug the printing 
of it, which, by the consent of the law patentees, was done at 

• 
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his own honse, ill Aldershot in Hampshh·e. The basis of the 
work is Rolle's Abridgment, with the addition of all the mao 
teriai:-;, which had accumulated in t.he intt'rmcdintc period. 
In the preface, (which appears in the thirteenth Yolnme,l 
occasioned by the author's having lx'gun with the title" Fac . 

• 

tor," where D' Anvers ended his Ahridgmenq he state~, that 
he commenced the nndertakillg with the eighteent.h ct'lltury, 
and it was, of course, for nearly fifty years under hiR rcvi:,ing 
hand. l\lr. Hargrave (Co. Litt. 0, n, note 3,) enlb it an im· 
mense body of law and equity, which, notwithstanding all its 
defects and inacenmeie::;, lllllHt be all<.l'.ycd to be a necessary 
part of every lawyer's library. He adds, that it iH a most 
usefnl compilation, and would have been infinitely more so, 
if the author had been le:,s singular and more nice in his 

~ 

arrangement and mdhod, and more studiollH in avoiding 
repeti1.iom~. 'l'his praise, qnalified as it is, seems to us rather 
to go beyond, than to fall short'of the real merits of the work. 
It is a cumbrous compilation, by no meam; accurate or com· 
plete in its citations, and (l.iflicnlt to usc, from the irregularity 
with which thc matter is distributC'cI, and from the inade
quacy, and sometimes the inaptness, of the subdivh:ion~. 

Indeed, every thing appears to have been thrown into it, 
without any succe;;;sful attempt at method or exactness. AI· 
most every thing valuable in ~he older abridgments is, indeed, 
to be found in it; but sometimes so ill al'l'anged, that the 
search is almost as troublesome, as it would be to run over 
the whole title in Fitzherbert or Brooke. The author has 
observed, in the preface to his thirteenth volume, that" The· 
study of the law is a very long journey, and the roads not 
the plainest; in which they [abridgments] may s('n'c as posts 
and l\Iercnries to direct the students in their way, but ought 
not by any means to be considered as their journey's eno, or 
place of their last resort and residence." "Vhat a pity, that 
the author had not more diligently followed the directions, 

1 There is a second 'Preface in the eighteenth volume . 
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which he seems to approve by the above allu~ion! He has, 
by 110 meuns, made the road~ very plain or smooth; and the 
sign.po:;t~, which he has put up, do 110t always indicate either 
the truest wny, 01' the shortest uistance, to the strikillg point 
of the traveller's journey. Nor has he the ::mtisfactory apo
logy, Dum brevis esse labora, ObSCllfliS )io,. for his work is 
both long and eonfL1~ed. It may, and, indeed, ought, to COIl
stitute a part of every law library, which aims to be tolerably 
comph-te; for it embraces the boqy of the law antecedent to 
the reigll of George the Third. Its principal medt is its ex
tent; allu t hOllgh in some parts it i~ redundant, in others 
defective, and ill all ilTcgulttr, it is a va~t index o[ the law, 
whieh time and patience can ma:ster; and it often rewards 
the labor, when all othet, resources have [ailed the diligent 
searcher [or authorities. 

It 1:; impossible, however, not to [eel, that we owe to this 
work a deep debt of gratitude, which should disarm criticism, 
and almost extinguish every recollection of its infirmities. 
To the establi~hment of the Vineriall professorship, at Ox
ford Univer:;ity, we are indebted [or one of the most elegant 
and cla::;::;ical ,',,-ork::; in our language, "The Coml11elltari~s on 
the Laws of England," by Sir vVilliam Blackstone. From 
a zeal for the study o[ the law, [or "the benefit of posterity, 
and the perpetual service o[ his country/' Mr. Vincr devoted 
his property, and the proceeds of the sale of his great Abridg
ment, to the noble purpose of fOlluding a professorship o[ the 
com mall law. And we are informed, that the fund. proved 
suHieicntly productive to enable the Unh-ersity, also, to esta-

, bli~h ::;ome fellowships and scholarships [Ot' the study of the 
, law there,l 

A work o[ a very different character, and almost perfect in 
its ldlJd, i~ the Digest of Lord Chief Baron Comyns. Though 
a PO::;thulllOUS publication, it has been justly observed, that, 
unlike most publications of that nature, it was left by its 

• 

1 1 Blackstone's Commentaries, 28. 
33 .. 
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learned author in a state very fit to meet t.he eye of the 
public. Lord Chief Bruon Comyns died sometime between 
the yrurs 1740 and 174:3; the exact period, Mr. Rose, his late 
editor, does not scem to have been able to af5ccrtain. It is a 
melancholy fact; that very fcw particulars of the lives evcn 
of the most eminent lawycrs reach posterity. Cheat as their 
fame may be, and extensiyc as may be their professional 
labors, while lidng, they rarely leaye a permanent impression 
upon the public mind; and after the lap~c of a few years, 
the most diligent search rnable:; ng to collect little more than 
the facts of their birth, death, and parentage. 'l'his distin
guished jndge is a very striking illnstration of the remark. 
It was said by the late Lord' Kenyon, that "Comyns's 
opinion alone is of great authority, since he was considered 

. by his contemporaries as the most able lawyer in Westmin
ster Hnll." (3 '1'. R. G-l-.) There is no 1'('ason to doubt thc 
truth of this assertion; and yet, of such a man, nothing 
more can now be gathered, than a few short dates of his 
app~intments to public station~. :Mr. Rose says, 'I It was thc 
e<Jitor's wish, for the purpose of satisfying a laudable curiosity 
in respect to so eminent a man, to have stated some particu
lars of the life of Sir John Comyns; but, after several in
quiries, the following dates arc all he has been able to col
lect." He then introduces the dates of his appointment as 
a Baron of the Exchequer, and a Judge of the Common 
Pleas. • 

Of the plan of this incomparable Digest, it is difficult to 
speak in terms, which will do it justice, without seeming to 
be extravagant. Mr. Hargrave (Co. Litt. 1'7, note 96,) says, 
" The whole of Lord Chief Baron Comyns's work is equally 
remarkable for its great variety of matter, its compendious 
and accurate expression, and the excellence of its methodical 
distribution." Our own opinion is, that, fol' the purpose it 
proposes to accomplish, no plan could be more judicious, and 
no execution more singularly sl1ccessful. . It does not, like 
Bacon's Abridgment, affect to enter into disquisitions upon 

. ' 
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the various doctrines of the law, or to explain the reasons, on 
which it is built. But, as the preface to the fir~t edition 
state;4, "The general plan of this Digest is, that the author 
Invs dowlI pl'illeiples or pm;itiol1s of law, and illustrate:; them 

• 
by illshlllces, wldeh he :mpports by authorities; and these are 
trenched out and divided iuto conseqnential po~itiom; or 
points of doctrine, illustrated and supported ill the same 
mall tl el'. By this means, each head or title exhibit~ a pro
gl'e~sire nrgllll1cnt. npon the snbjt'ct, and one pnl'agruph, &c. 
fDllo\\':; allot her ill n. natmal and SUCcl'::;~rnl order, till the 
~mbject is cxIH .. ustcd.~' It is a cnrions faei, ihat the original 
text was composed ill Law l?I'l'IICh, wbieh it is conjectured, 
the author ('hose on aceollnt of its apt exprcs:-::ioll alllI sin
guInr brevity. 

The editors of the first edition translatetl the whole work 
into F~l1glish, which was: of itself, a prodigious ulld('rtnking, 
and tllt'v deelare that" 'rhe trnn:-Iatioll of the book haN been 

• 

carefully'?ompared with, and corrcc:ted by, 11w original, and 
with vcry great labor has also been compared 1Citlt, and cor
rected b!/, the s(!'I,'cral books cited.:' vVho the gentlemen 
were, to whose patient jndu:,iry anu accuracy we are indebted 
for lhe pnblication of ~o choice a work, we have never been 
able to a:::c{'rtain. They have modestly wit hdrnwn their 
names from the title page and preface, leaving the latter to 
speak the extent and credit of their labor~. VV c r('gl"<~t this 
concealment; for neycr Jid a posthumous work fall into 
more able halld!", and uever was the duty of an editor more 
faithflllly uischarged. It is this conside:,ation which gi\'es to 
the original edition so very distinguished a valne, cn~1J in our 
days. It ',\'as published behvccn the y('ars 1762 and 1767, in 
five folio \'olume:::, 011 excellent papel', with a large type, and 
it shlld:; ulIl'ivalled for the accuracy and beauty, with \vhich 
it came from the press. In 1776, a supplemental folio volume 
was added, containing a digest of thc recent cas('~, upon the 
same plan as the original work. 

Of the later editions, in octavo, we can say little by way 
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, of commendation. They have the gross fault of a total 

departure from the style, brevity, accuracy, and !:iimplicity of 
Comyl1fi; a departure whieh is utterly without apology; as 
it exhibits, on the part of the editor, either an incapacity for 
the ta:;k, or an indiflcrencc to the manner of executing it. 
If, indeed, other authors have suffered from the posthumous 

pUblication of their unfinbhed works, it Im:3 been the hard 
fate of Comyns to have the symmetry and excellence of his 

• 

work esselltially impaired by the unmerciful interpolations of 

his later ellitors. vVithout. any regard to the dependencies of 
the originnl text, 01' the sequence of principles and illustra
tions, they ha\'e thrust in between the diflerent. paragraphs 
their new matter, in a crude state, and often so little sirted, 
that it i:3 a mere copy of the margillal aU::5tracts of the later 
reports. The cow:;equcnce is, that pa::::mges, which are con
nected in sense in the original text, are often separated by 
these mi::;shapcn .adjunct:;; a\lu sometimes a half page is to 
be run over by the rcuuer, before he can gather up the disjecla 
'11wmbra, .the scattered. fragment::;, of the aut.hor . . ~ 

In the art of bookmakiug, there is scarcely allY thing more 
reprehell~ible than this practice, by which an author, singu
larly clear, exact, and HwtlJOdical, is presented ill the habili· 
ments of a slo.'enly common-place man. The only rational 

course to be pnr::5ued, in any new euition of COlTIYllS, would 
be to leave the text untouched, with all the authority belong

ing to it from the author's venerable character; and, by sup' 
plementary volumes, dmwn up in the same method, to adJ 
the new matter, which has accl1mulatcu from the litigaticll 
of later times. The goou example of the editors of the 

Sllpplerncnt, in 177G, seems, however, to have suited ill with 
the notions of our age; and, from the rage for innovation, or 
from the pitiful prevalence of a bookselling intere£5t,cvery 
successive edition, instead of being of a higher value, has 
constantly diminished the real utility of the work. Mr. 
Kyd's edit.ion has the ~lcgative merit of having done but 
little inj my j Mr. Rose's, in 1800, has interwoven a miserable 

• 

• 

• • 
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patchwork; and l\Tl'. Hammond's, in 182-1, has cycn less 
merit, containing the substance of his indexes to the com
mall law and ehancery reports, throwll together with a 
stmngc Ill'glect of the symmetry or the origillal work. In
de(,d, tlli~ 1n::-t edit jon de:3erves the sevcre rcbnke of the pro
fe~sioll, a~ its main object sC'em;.; to be to :m"ell the work to 
tell pOlldcrons volume~. If the new mHttcr had heen pro

pl'r1y abridgc'd, allel reducecl to simple prillciples amI brief 
illll:'tration::-~ in the manlll'l' of Comyl1~, it might c:1.:,ily 11a\'e 
been compressed into two snpplcmcntfJ.l'y volumes. But the 

• 

last Snpplement equaIs the original jn si7.e, amI wants every 
., exC'elll~l1e(', that ch:ll'actcriz:cs it. 

\Yc hope to livc long enough to see Comyns rescued from 
the hanels of sueh editors, ami restored to his jnst value, by 
all edition worthy of his labors. 'Ve arc confidcnt, that the 

ta:::k of colk-ding and dige::;tillg the modcrn matter, hO\vever 
op('ro~e it may ~('em, i:; within the power of allY O!lC learned 
and diligent lawyl'r) and that its aecomp1ishmcnt would 
recri\'c :111 ampk. rcward I'I'0m thc profession .. Sneh an 

achicycl1wnt would lay the fOllndation of a most honorable 
• 

famC'. A~ the ca:::e llOW is, hc is thc most fortunate jurist, 
who po:,:,(':':'e:-; the eariiest edition of the work. 'Ve have 

been more emphatic in our remarks on this subject:.:, because 
we perc:l'ivc an increasing propensity, in our own country, to 
load and 0\"c1'lo:.1<1 new editioll::; of profe:-:sional \yorks with 

notes of lit.He intrill:;ic valuc, or at most, with notes whose 

value is materially dimini:-:hed by thc IOORC and unskilf1.l1 
manne\': ill whieh they are introduced. There arc, however, 

some eX(:('Dtioll::- to this remark; and none arc entitled to 
I . 

more p'iaise than the learned comments of Mr. Metcalf. 
But we basten from this digre:::sioll to resume the subject 

to "'hich the work named at the head of this at·ticlc immedi~ 

ately conducts us. Upon the appearance of n. new abridg

mellt of the hl\v, the question naturally occurs, whether it be 

necessary; and if necessary, what is the best plan, with a 
• 

Ylew to comprehensiveness and cOllYenience, on which it can 
be formed? 

• 

• 
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In respect to England, thrre may perhaps be some doubt. 
whether such a work would be of any extensive utility. A 
continuation of Comyns':; Digest seems all that is necessary 
for lawyers of advanced standing; and Bacon's Abriugment: 
however imperfect, is perhaps snfricient, with Blackstone\: 
Commentarics and Cruise'::; Digest, as a general outline for 
student:;. Indeed, most of the branche:; of law of great prac
tical importance huve in model'll times been discussed in 
inelepclldent treatise:; with much ability, anel sometimes in 
so masterly a manner <1::; to exhaust the subject. ,\Yhat 
could be addeel to Feal'lle~:; Essay on Contingent Remain
ders and Executory Devisc:;? But we think the subject 

• 

admits of a very diffel'l'nt consideration in relation to Ame-
rica. The learned anthor of the" General Abridgment and 
Digest oC American Law" !Jas stated the reasonillg in favor 
of it with so much force and correctllcss that \Ye transcribe 
his remarks in the Introduction to his work rather than ha
zard onr own. 

"At the dose of the American revolutionary war, whcn 
the United States bcc:atnc an indepelldent natiun, it was ycry 
matl'rial to inquire and to lmow what was law in them: col
lectin'ly and individually; abo to examine, trace: aud ascer
tain what were the political r)rilwiples 011 which their system 
was founded; and their lIloral character, so essential to be 
attended to in the :-;upport alHl administration of thi::i :;ystem; 
especially in selecting from the English law::> in force in a 
monare!!y once feudal, tl.4?"s~ part:; of them adopted herc, and 
remaining in 'force-in-our-' republic. vVithsuch irnprc:5sions 
the author early turned hi::i attent.ion to these subject::i~ and 

__ in g<?od earnest engaged in collecting materials l~pon them: 
and the more readily, as such a pursuit perfectly accorded 
with his professional and political emplr>ymcnts in which he 
engaged in the spring of 1782. He early found thcre was in 
the U lIited Statcs nothing Ii ke one collected body 0/ .American 
la'w, or one collected sysie'ln of American politics; but all was 
found in scattered fragmcnts. Scarcely any native American 
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law ,vas in print, but thc colony statntcs, charter;), and some 
of the com;titlltions. No judicial dl'cisions made in Amcrica, 
of any importance, hacl been pnblbhed, and but ycry few 
forl11s, ~rhe laws enaded here were found separately pub
lished in many states, in colony, pl'Oyinec, nllc! state statutes. 
Oll!' law labored under another material di:;adyantage; most 

, 

of it \\'~1:, fonnd ollly in English boob:, Thei!e wcrn written 
tlnd pllbli:-:hcd to be used in England, not in America; a 
a large p:lrt: of which ,,-as of no I"ealusc here. 
"~n measures had e\'er be{lJl taken to ascertain with 

any accurary what part of English law our ancestors had 
adopted ill ihc cololJies or prO\·ince3. The result was, our 
ablc:-:t IawyE'l's were often ullable to decide what parts of the 
Engli:,h Ia\\'s were ill ns~ !terc; and our students at law 
oftt'n studied as laborion:-ly the l.1scle:-::s as the usefnl J)arts of 
rho:::e la\\':,. No onc had attempted to embody Oul' laws or 
political principle::::, disFerscc1 ill Ilumerous local chartel's, can
;,:titution:': f-:tat!.ltc~: and abo English book:-s; many of which 
In.\\":; and principlei' werc to be traced to the free parts of the. 
Briii:~h ~\'.,-;tell1, and cyell to thc ancient Gennans. ill f'eyeral . ' , 

cu:,;c::; alld in somc to thc Heol'c,,':-:, :::cveral of whose laws 
iiome or om ancestors early adopted in America. 

" In this state of t.hings a very important object naturally 
prcscnted it:-:elf to OIlC who for sC\'cral years had been in a 
situation highly tOo appreciate Amcrican principle:3, especially 
tho~e of the American Revolution: which was a collected , 

bndy (!f American {au', formed with a constant reference to 
those prillciples, and to our character and situation.· . Forty 
years ago the materials for such a work were but few in 
comparison with what they now arc; and th,en it was very 
useflll and C\'en necessary to collect them for the lawyer's 
prjvute usc; and to such purpose was thc undertaki ng com
menced and pursued many years. Thc title, 'A General 
Abridgment and Digest of Amcrican La'v, 'vit.h: occasional 
Notes and Comments,' is intended to give a <':'>"'ar and con
c~se view of the nature of the work. Formerly the \Vord, 
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Digest, in law-books, meant much more than an alphabetical 
arrangement of marginal notes, or of ~e\"cl'al intlexes. But, 

as thi::; seClllS to be llearly its modern mcaning, it applies but 

to an incollsiderable part of this work, the principal parts of 
which are described by the other words ill the title, to ,,,it, 
'Abridgmcnt, Notes, and ComrnentiS.' The 1irst object has 
been to abridge and compress cases within narrow limits. but 
not so as to lose or obscurc the la,,-, 'deeided or settled in 

,them. Next, on propel' occasion~, by remarks, notes, and 
comments, to examine and explain a few obseurc points of 

• 

law, and sometimes t.o show the ln.w is not as it has been in 
some decisions stated to be. 

(; The work is calculated to consist of eight royal octaro 
volu mes, of abou t seven II 11l1dl'Cd page::; each, to be purcly 
American, and, among other things, 'to supply the place 
generally of the English abritlgmcnts and digc:-5t:-5 now reau, 
especially by studenl:-, very tlisadYalltageously, because in 
many respects inapplicable to om practicc. As cYl'ry lawyer 

. of experience mllst haye found a common life too Hhort to be 
'well read in the immcllse matis of law and equity, fedcral, 
state, and territorial, really applicable to our afEtirs, it must 

be in some degrce a wuste of time, especially for :;tudcnts 
, -

and some others, to spend a large part of their time in 
reading Engli::ih law as to tithes, forest, game prel'ogati\"e~, 

ancient demeslIc, ad \'ow:';on5, boroughs, English copyholu 
estates, many parts of feudal tenures, most kinds of English 
courts and cU:-itoms, modes of punishmeni~s and forfeitures, 
laws as to English religion, privileges, revcnue, stamps, 
modes of conveying and :issuring property, and a vast many·· 
other rnatter~ peculiar to England. In fact, near half the 
English and Irish law we buy at a heavy expensc, and read 
often to the exclusion of reading our own laws, so useful, is 
as inapplicahlc' to our concerns as thc laws of Germany or 
Spain; alit! more so than thc civil code of Francc, since it is 
adopted in substance by Louisiana, one of au).' States." 
Introd. pp. 3 - 5. 

. , 

< 
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Now we entirely agree with the author in his conclu
~ion, that an American abridgment is iudispensablc both for 
lawyers and students, at the present day. vVe can hardly 
conceive of any thing morc preposterous than to engraft on 
such a work those titles of the Englbh law which have 

• 

nothing correspondent with them in our country to which 
thcy can be applied. It is true, that decisions in those 
branches of English law may sometimes furnish an ilIustra-

. tiOll of a doubtful point, or an analogy to direct our re
searches. But these occasions must be of rare occurrence; 
and the same inducements might be as well urged in favor 
of thc iucorporation of the law of other foreign countries. 
Abridgmcnts can embrace only those portions of law which 
arc of most Ii'equcnt and general use. English SOUl'ces will 
always be open to the curious who desire to explore the 
more obscure doctrines; and the practi::;ing lawyer must, in 
extraordinary cases, task his diligencc to masier what is 

• 

unknown, and to brillg to light what is buried in dark and 
remote antiquity. 

In regard to thc plari most proper for an American abridg-
• 

ment, various opinions will probably be entertained by the 
profession. It is not, indeed, easy to say what plan would, 
abstractedly speaking, be best. Much must depend upon 
the extent and object of the work; and even here there is 
sufIieicnt room for diversity of judgment, without in the 
slightest degree indulging in dogmatism. vVhoevcr selects 
mu~~ omit something; and. what is proper to be ornittcd., 
and what to be retained, is, of course, a matter for the cxer
eiscof much delicate discretion. If the object of the author 
be to present to the learned in the profession a merc dry 
abstract of principles, with cases to illustrat.e thcm, a more 
perfect model than Comyns's Digest. can scarcely be devised; 
and an order, if not strictly alphabetical, at least nearly 
approaching to it, will be naturally resorted to. If, on the 
othcr hand, he wishes to expound_ the reasons of the law, or 
to comment on cases with a view to try their accuracy, and 

34 
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to deal with all parts of the same general subject in the mode 
of dissertation, he will bring tog~.ther all the incidental topics: 
and then, of course, to some extent, he must desert an alpha
betical arrangement. Again, if his object be to present mat
ter of direct and positive authorit.y only to assist experienced 
advocate~ in their consultations, he may spare many explana
tions which are indispensable for students. If, on the other 
hand, his main object be to instruct students, and give col
lateral aids to the profession at large, he will begin with the 
easier branches of the law, and gradually open upon those 
which require more thought, sagacity, and experience. He 
will, for instance, begin with the law of contracts, rather than 

• 

with the intricate di:;tinctions of real estates. He will initiate 
the student in matters of general observation and practice 

. before he deals with the more recondite portions of jurispru
dence. He will embody, in some degree, the, general prin
ciples with the remedies which accompany a violation of 
them; so that the student may perceive that he is to prac
tise, at the very outset, whatever he is taught. 

It is manifest, that, under such circumstances, the whole 
plan and method of a work must essentially deviate from an 
alphabetical order; and that materials must often be sepa
rated, where, upon another plan, they would be joined, and 
joined where they would otherwise stand at great distances. 
The only rule then that can be laid down in cases of this 
nature, is to judge of the work from the design of the author; 
or, as Pope expresses it, 

" In every work regard the writer's end, 
Since none can compass more than they intend." 

Mr. Dane, in his Introduction, has given very much at largp, 
the plan and objects of his work. Its objects may be sum
marily stated to be, to frame an abridgment" to be useful to 
American lawyers, especially to students, and those of the 
profession, who cannot po::;scss many books;" "to make our 
American chartcr~ and constitutions, statutes and adjudged 

• 
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cases, the groundwork of each subject, and therewith to 
incorporate that portion of t.he English law, recognized in 
the United States, beginning with l\Iagna Charta, and the 
first charters and statutes in om colonies:" "to examine 
such cases as arc binding on all parts of the Union, and to 
cite some of the most. important vC1'batim, and abridge the 
others;" to include as much of the local law of the different 
states as is practicable;' and to incorporate mannscript reports 
of adjudications, not in print. 

Thus far, as to the objects of the work. It appears to us, 
that these objccts arc sufficiently comprehensive, and that 
the principlc of selection, which pcrvades the whole, is highly 
creditable to the judgmcnt of the learned author. In regard 

• 

to onc point only" will there probably be much difference of 
opinion with the profession; and that is, whether local law 
ought to fil'.d a placc in the work; and if it· ought, how far 
thc selection of the local law of Massachusetts, as a basis, 
is judicious. On this point let M['. Dane speak for himself; 
and we think no one will deny, that his suggestions arc of 
Ycry grr?t weight. In enumerating the objects of the work, 
he say:;, one is, -

"rro examine the charters, constitutions, and statutes of 
the several colonies and states, of a public nature, and the 
judicial decisions made in the highest courts in them, and 
published, so far as to acquire correct ideas of such state 
law; but so voluminous is it, and so much of it merely local, 
in small portions of the nation, that it has been deemed not 
practicable or useful to include large portions of it in this 
work, except in regard to a few of the states; and it has 
becn considered, that the judges and lawyers of any state 
best understand its local laws ; and it \vill be found, that the 
courts in one state have not often noticed the laws and deci
sions in other states. 

" 'l'his being the case in regard to state law, it was found 
best to select the state law of some one state, to be included 
much at large in this work, Accordingly, the laws of 1\1a8-
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sachusetts, in substancc including :Mainc, have been selected 
for the purpose, and for the following reasons. 1. These 
laws arc, in fact, the laws of two large states. 2. vVith 
these the author has long been well acquainted. 3. As the 
other New England states were at first peopled from :Massa. 
chusetts, her laws were the root of theirs. 4. Her laws, as to 
the rights of persons, property, &c., were made the root or 
germ of nearly all our territorial law cast of the Mississippi, 
by being made the material parts of the ordinance of Con· 
gress, passed July 13, 1787, for tho government of the United 
States' territories northwest of the Ohio, and from time to 
time extended to their other territories, as will appear on 
examining the ordinance itself. 5. Much the largest part of 
the judicial decisions made in Massachusetts (and Maine) 
have been made on those principles of law, which are com· 
mon to all the states, except Louisiana. 6. Many of the 
statutes of l\'lassachusetts having been copied or formed in 
substance from English statutes, and many others of our 
colonies and states having done the same, her statutes in 
these respects are substantially theil's; for instance, Massa· 
chusetts, Virginia, &c., nearly copied their statutes of limit· 
ations from the statutes of limitations of the 32d Henry' 
VIII., ch. 2, and hence, so far, the statutes of one me those 
of all. 

"However, there is embraced in this work much of the 
, 

local law of the other state;,; in the Uriion in different ways, 
especially of New York, Virginia, and- -Kentucky. The State 
of Louisiana having, by statute, adopted the new French 
civil· code, with some variations, and made it, of course, a 
part of Gur Amcrican system, many parts of this code have 
been take'n into this work. In fact, on a careful examination 
it will be found, that more than foUl' fifths of the decisiQl1s 
made in Massachusetts, New York, and Virginia, stated in 
thi.s work, have been made on principles and authorities 
common to twenty-three states, and so practised 011 in all. 
Though in the statutes of the several states there is a same· 

, 

, 
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llCSS in principle, yet thcre is a vast variety in words and 
detail, when not formed from one source, as above; but not 
a tenth part of the law in a state is found ill its statute
books. Owing to this variety, t.he statutes of each state 
must be used somewhat at large, in order to practise on 
them safely." pp. 5, 6. 

\Ve would refer the reader to the fourteenth page of the 
Introductioll, for a more full exposition of the author's rca
:3ons for not inserting ill his work more of the local law of 
the ~e\·eral states. These reasons are, ccrtainly, not without 
considerablc weight. Besides, such an enlargement of the 
plan of the work would have occasioued an increase of its 
co::;t, \vithout confcrring un equal value upon the work; for 
it call hardly be supposed, that the profession, generally, 
would fiucl much localla w of. so many states useful to them. 

'Ve are next to consider the plan of the work. 

[The author's plan was here stated ill his OW11 words.] 
• 

Now it seems to us, that, with reference to the leading 
ubjects of the work, nothing could be more judicious than to 
give a view of the general principles of each branch of the 
law, and to illustrate them with cases, and then to proceed to 

• 

the morc minute and subordinate particulars. The remarks 
and comments, which accompany the leading doctrines and 
cases, cannot fail to be useful to all the profession; for they 
are the result of a 11alf century's steady devotion to the law, 
by one, whose diligence has never been weary, whose caution 
has been disciplined by very patient investigations, and whose 
learning has been matured by very extensive studies. 

The plan has several pecnliarities; but the principal dis
tinction hetween this and other abridgments is, that in many 
instances it treats the .rights and remedies of parties in the 
same connection, and consequent.ly introduces, in no incon
sidl'rable degree, in the discussions of remedies, the most 
important rules of property. In this respect it pursues a 
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method, not unlike that of Mr. Espinasse in his valuable 
Digest of the Law of Actions at Nisi Prius. 

That there are many advantn.gcs in this system of arrange
ment, especially for students, will be denied by few; that it 
has some disadvantages ought not to be concealed. One 
advantage is, that it keeps np in the student's mind a close 
affinity between the right and remedy ~ and compels him to 
make a practic~:l application of his knowledgc, as he advances 
in his studies. On the other hand, one disadvantage is, that 
it sometimes sepamtes into distinct heads matters of the 
same naturc, which require different remedies in different 
stages of title; and leads to extensive researches into col
lateral questions, which do not strictly touch the remedy. 
Whichever way wc look, therc is some ground, on which the 
advocates of diflercnt systems may rest plausible arguments. 
The system, however, adopted by Mr. Dane, is not a rash 
innovation; and, in our judgment, has much in it entitled to 
commendation. If it do not unite the whole profession in 

. its favor, it will always count among its advocates many 
enlightened juri:5h;. The principal disadvantage, in a prac
tical view, to which this met.hod of arranging subjects is 
liable, is, that it is not of so easy reference in t.he hurry of 
consultation. But in 1\1r. Dane's work this di:mdvantage is 
entirely overCOIac by a general Index to the whole work, 
occupying, with the names of cases, a volume. This Index 
we venture to pronounce absolutely nnriyulled in fulne:;s and 
accuracy, bringing within the reach of the most ordinary dili
gence all the leading positions and doctrines of this extensive 
compilation. 

As to the execution of the plan, the nature of which we 
have endeavored to explain in a succinct manner, it is diffi
·cult to give any but a very general sketch. It is obviollsly 
impracticable to go into the details of a work, extending 
through eight octavo volumes, with a crowded t.ype and 
margin, and embracing nearly six thousand pages. We 
,have no room to indulge in criticisms on !larticular passages. 
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l~vcn to examine the divisions and subdivisions of a single 
title would be a most cxlmu:;ting process, and occupy more 
pages than belollg to the review of any siugle work. In 
gcncral, it may be said, that the learned author has executed 
his task with becoming diligence and ability. He has be
~towcd forty years of a most studious life in the labor; and 
has here given the results of all his juridical reading in a 
compeildions and accurate forl11. His comments exhibit 
various learning and close reflection; and his illustrations 

• 

cannot fail to assist such as seck for aid in those obscurer 
parts of the law, which perplex by their intricacy and equi
vocal direction. We choose rather to subjoin extracts exhi
biting the actual execution of the work, from which the 
reader will be able to form a fair judgment, than, by mere 
general expressions of approbation, to hazard in any respect 
the just reputation of the author. 

Upon olle or two topics, however, we wish to be indulged 
in saying a few worth;, because they give a distinguishing 
value to this Abridgment. 

In the first place, it contains a full view of the doctrines, 
which belong to subjects principally within the cognizance of 
the Federal courts. Such are matters of admiralty jurisdic
tion and revenue seizures; the law of prize; the rights and 
duties of neutral nations; the claims of foreign sovereigntie:; 
to immunities in our eourt~, and other topics connected with 
the administration of public law; the equity system adminis
tered ill the courts of the United States, in some respects, 
necessarily varying from that, constituting a part of the local 
law of the states; and, lastly, this local law itself, so far a~ 
in these courts it regulates the rights and remedies of partie:;, 
and is brought into discussion in cases behveen citizens of 
different states. rrhe complicated relations of the states \vith 
each other make the administration of this branch of juris
prudence (which may, not unfitly, be denominated interna
tional pricate law) a task of no .inconsiderable delicacy and 
difficulty. Above all, it embraces the discussions of those 
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questions of constitntiontlilaw, which havc, on various occa
sions, engagcd the ~arnest attention of the different statcs in 

• 

the Union, unO. which have been so ably argued at the bar of 
the Supreme COl1l't of the United States. 

In the next place, it deyotes a whole chapter to the collec
tion and arrangement of 1 he laws of the f:ieveral states 
respecting titles to real 'estate, by grant, by devise, and by 
descent and dbtribution~ 'rhis, of course, must bring together 
a very important mass of matter:::;, 110t easily found in any 
single private or public library, and furnish ample Incuns not 
only [or professional instruction, but for the exercise of legis
lativc uiscretion. 'The harmonics and discfepancies of the 
diflcrellt systems arc thus. prei:ented in a singlc view; and 
the best opportunity aHordcd of correcting crrors, and illtro
ducing gradually homogclIcous and consistent regulations on 
these vital interests of the Union. 

Moreover, it embraces a large collection of decisions, many 
of which have never before appeared in print, and are valu
able, from their general applicability, as well as the fidelity, 
with which they are reported. Before the publication of 
regular R.eports ill our country, many questions of the highe:st 
moment were litigated and dccioed in our COurtf;, which form 
rules of property; and it is no incon:;ioerable present to the 
profession to embody the::;e in an authentic form, as \yell as 
to add to somc of the car;es now in print, reports more full, 
exact, and satisfactory. • 

Again, large extracts are introduced from the civil, the 
French, ano other foreign law. 'The utility of this part of 
the work cannot escape the observation of the profession. 
rfhe ci viI law, modified by French and Spanish ordinances 
and u:mges, constitutes the basis of the law of Louisiana and 
the territory of the Floridas. These portions of the Union 
are daily becoming more and more interesting, in a commer
cial view, to all the states. 'The law, which there regulates 
civil and commercial rights and remedies, is of great practical 
importance to emigrants, to merchants, and to relatives 
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residillg in distant regions. Unlike the other states, ill which 
a commOIl jurisprudencc, that of the common law, prevails, 
these territorje~ arc perpetually prescnting ullsuspcetcd diflcr
cnce:::, })ot only in rights, but in the administration of reme
Jie~, which rccluire to be accurately know1I, in order to avoid 
embarrassing and often futal mistakes. Lawyer:;, therefore, 
in every part of the Union, will gladly accept allY means 
of as:;i~ting their ilHluiries on these SUbject:;, and will find 

. _ .. 
ready :lnS\\'ers to many qnestions. Fortunately for IJouis-
iana, no incollsiderable portion of her civil jurisprudence has 
bccn reduccd into a systeinatic code, \vho~e basis is that. 
admirablc performance, the Napoleon Code. 1\11'. Livingston 
i::: now executing, under her patronage, a Digest of her Cri
minal J nrisprudence; and fro111 the portion~ \vhich we have 
been permitted to inspect, w~ havcno difficulty in saying 
that it is a work of singular acuteness and philosophical pre
ei:-:ioll, and in the highest degrce creditable to his genius and 
i!J(ll1~tl'y. Such works have been occasionally disparaged by 
the exclnsive admirers of the eommOll law, alld still more so 
by the m·crheated zeal and extravagance of some of the 
ad\'oC'utcs of eocles; but we feel a confidence that they are 
50 n~cful and convenient, that they wjIJ, at no distant period, 
attmd the attention of the legislaturcs of other states, and 
gradually lead to great improvemcnts in the science of legis
lation. as well as in the actual administration of the law . 

• 

Bnt it is 110t in this viewalonc that the c.1\·i1 and foreign 
law hilye claims upon those, \vhose pnwince it is to cultivate 
the stndy of the common law. The civil law itself is an 
inexhanstible treasury of general principles, solid distinctions, 
and jnst doctrines, applicable to the concerns of a busy com
mercial age, and especially to every spedes of commercial 
contracts. The common law has, indeed, appropriated to 
itself, without a fair acknowledgment, many principles of this 
admired jurisprudence. Our la\v of contracts rests 011 this 
basis, and has become equitable only so far as it has ceased 
to be feudal, and liberal so far as it has been drawn from 
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Roman fountains. The splendid panegyric of Gibbon, in 
the forty-fourth chapter of hh; Dedine and Fall of the Roman 
Empire, is not a mere vaingloriol1~ boast, but i::l supported by 
facts. "'1'he vain titles of the victories of Justinian," says 
the historian, " arc crumbled into dm;t; but the llamc of the 
legislator is inscl'ibeu on a fair anu everlasting monument. 
Under his reign, and by his care, the civil jurisprudencc was 
digested in the immortal wor};:s of the eoue, the Pan deets, 
and thc Institutcs. '1'he public reason of the Romans has 
been silently or studiously transfused into the domestic insti
tutions of Europe; and the laws of Justinian still command 
the respect or obedience of indcpenucnt nations." Dr. Brown, 
a very competent judge, in .. -ilnc of the notes to his Brief -
Sketch of the Civil Law, sayE:, " I scarcely ever yet have met 
with a point, not connected with the feudal law, in which, if 
English books did not satisfy the doubt, I have failed to find 
its resolution in the civil law." Can it, then, be doubted that 
an incorporation of such of the civil law principles, as are 
illustrative of the common law, into an abridgment, is of 
great :value to students, and especially to those who wish 
to acquire philosophical views of jurisprudence, and aspire to 
something beyond the reach of an oruinary attorney? The 
author well remarks that,-

"A complete system of law and equity, best calculated to 
preserve the power of the magistrate and the rights of the 
people, is the last thing men attain to in society. Peter the 
Great soon understood every thing in the civilized parts of 
Europe) but the laws; and because he could not understand 
them, he never ceased to prefer the despotism of Turkey, 
, where the judges arc not restrained by any methods, forms, 
or la \Vs.' Ancient Greece, though eminent in other sciences, 
never had such a system. The reason is seen in the almost 

• 

infinite variety, extent, and combination of ideas, founded i~ 
nature, experience, and cultivated morality, so essential in 
forming and completing such a system. It is very clear that 
a great republic, in which there is room for talents; in which 
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thonght~ and actions arc not restrain cd by religious or politi
cal despotism; in which education is encouraged, and moral 
character is esteemed; in \vhich the law rules, and not the 
sword; ill which each olle aSSCl't~ his rights by la\y, and not 
by force; and in which there is representation, jury-trial, 
and a free press, is the natural field of law and equity; bur 
to produce the~e in perfection, there must be a national cha
racter. Thc rules of law and equity, in important rnatters~ 
must be uniform, and pervade the whole nation." Introd. 
pp. 14, :W. 

, 
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A DIscounSE I'IW);,OU);,CED AT TIa: HEQUEST OF TilE ESSEX lIlSTOIlI

CAl. SOCIETY, SEl'TE~II\EIt ItO, 16::!8, 1);' CO)DlE)IOHAl'lO);, 010' TllE l'InS'r 

SETl'LIOIE);,T 01-' SALE)I, ~IASS • 
• 

."---_ .. 

TJII.:rm are certain epochs in ihe history of nations, which 
always attract to themselves a lasting interest. They consti
tute steps in the progress or decline of empirc, at which we 
involuntarily pause to look ·back upon the past, or to spell 
out the fortunes of the futmc. They become associated with 
our inmost feelings and profoundest reflectiollS. Our imagi
nations embody the time, the place, and the circumstances. 
'Ve drop the intermediate distances of space and years 
which divide us from them. "Ve breathe the very air and 
spirit of the age itself. vVe gather up the fragments of 
broken facts, as history or tradition has scattered them around 
us. "Ve arrange them with a fond solicitude; and having 
dressed them out in all the pride and pomp of fair array, our 
hearts kindle at the contemplation; and we exult or mourn, 
glow with confidence or bow with humiliaiion, as they pas:: 
before us, and we realize their connect.ion with ourselves, the 
glory of our country, or the fate of the world. 

Of memm"able events, few awaken a rn.ore lively curiosity 
than the origin of nations. vVhence we sprung, at what 
period, from what race, by what causes, under what circum
stances, for what objects, are inquiries so natural, that they 
rise almost spontaneously in our minds; and scarcely less so 
in the humblest than in the most exalted of society. They 
are intimately connected with our pride, our character, our 

, 

. ' -, 
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hope:', and our destiny. He, who may look back upon a long 
lille of illustrious ancestors, cannot forget that the blood, 
stirring in his own "eills, is drawn from a common source; 
alld that the light, reflecteu by their vil,tues, casts upon his 
OWI1 path a cheering, C\'CII though it may be a distant, 
radiallce. And he, who may 1I0t claim kiudreu with the 
mighty dead, feels that they are the common inheritance of 

. his cou1ltry, alld that he has a right to share in their fame: 
and triumph in their achievcments. 

Kor let it be supposed, that this sirong propcnsity of our 
nature i::; aUributable to the illdllJgcllce of mere pel'sonal or 
llutiollUl ,"<tuity. It has a higher and better origin. It is 
cl 0;'; ch' interwoveu with that re\'crence and affection with 

• • 

whieit we rcgaru our parent;;, aBd the patriarch::; of our own 
tillles; \dth that gratitude, with which we follow the bene
factor:; of our race; with that piety, which reads in every 
ercnt the snperilltcndenee of a wise and benc\ioleilt Provi
dence; with that charity, which bind::; up our interests in 
tho8c of mankind at large; with that sympathy, which links 
OUI' fatc with that of all past alld future generations; and 
with that sense of duty, which the eonscionsness of trusts of 
unmca:mred exteut never fail:; to elevate alld strengthen. 
Abare all, we are thus enabled to extract. f1'0111 remote events 
that ilJ~truction, whieh the \'ieissitudes of human life should 
press homc to OUt· OW11 bu::;incss and bo:-:orns. Thc toils and 
misfortulles illeidellt to infant settlements; the slow progress 
even of successful em)rt; the patience, fortitude, and sagacity, 
by which evils are overcome or dimilli::;hed; the fundamental 
cau:;es, which quicken or retard their growth; these all furnish 
lessol1~, which impro\'e the wise, correct the rash, and alarm 
the il11providellt. 

r1'\\'o hundred years have just elapsed, since our forefathers 
landed on these shores for the permanent plantation of New 
England. I say, emphatically, for the permanent plantation 
of New England. There had been, before that period, various 
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adventurers, who, from curiosity, or necessity, or hopc of gain, 
explored the coast; but their pt1l'ro~es were transicnt, 01: their 
stay short. There had been hcre and there little establish. 
n\ents for fishery or traue, successively taken up and aban· 
doncd, from the rigor:5 of the climate, the unprofitableness of 
the em ploymcnt, or the disappointments naturally following 
upon such novel ellterprises. Pew persons, comparatively 
speaking, had turned their thoughts to this, as a land favora
ble for the cultivation of the soil, or the arts of social life. It \ 

• • • 

'prorl'l~-::;ed little to the European, who.should leave his native I . 

country with a fancy warm with dc:;eriptions of the IUXll- . 

riance of ihis western world, and hoping to pass the residue of 
his life, as "one long summer day of indolence" and case. It 
offered no ihines, glittering with gold and silver, to tcmpt the 
avarice of the selfish, or to stimulate the hopes of the ambi· 
tious. It presented an irregular and rocky front, lashed by 
the waves of a stormy ocean, and frowning with dark forests 
and bleak promontories. Its rough and stubborn soil yielded 
with reluctance to the labors of the husbandman; and the 
severities of a northern winter, for almost half the year, 
stripped the earth of its vegetation by its bitter blasts or 
drifting snows. It required stout hands and stouter hearts to 
encounter such discouragements; to subdue the ruggedness 
of nature, and to wait the slow returns, which perseverance 
and industry alone could reasonably hope to obtain. Men 
must have s!rong motives to lead them, under such circum
stances, to such a choice. It was not an enterprise, which, 
being conceived in a moment of rashness, might by its quick 
::success plead its own justification. It had none of the allure
ment::s of power, or the indulgences of pleasure, or the offer-
ings of fame, to give it attractions. Higher motives and 
deeper thoughts, such as engross the passions and the souls 
of men, and sink into comparative insignificance the comforts 
of social life, are alone adequate to produce such results. 
One might well say, as Tacitus did of the Germany of his 
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own times,l " Quis porro, prmter periculurn horridi ct ignoti 
maris, Ashl aut A frica aut Itali<!. relicbl, Germanium pcterct, 
infonncm terris, aspcram ewlo, tl'iHtem cultu aspcctuque, nisi 
~i patl'ia sit? " vVho, independently of the perils ()f a terrific 
and unknown sea, would leave the soft climates of Asia, 
Africa, or Europe, and fix his abode in a land rough alld 
uncultivated, with an inelement sky and a dreary aspect, 

' . • 
unless indeed it were his mother country? - . 

It should excite no surprise, t hercfore, that a century had 
passed away. after the Cabots discovered the southern part of 
this·.c_Qlili1~ei1t, and yet the Aborigines remained t.here in 

• 

UlHlisturbcd security. Even the 11eighqoring colony of Ply-, 
• • 

month, where the renowned Pilgrims, :ul1der Carver, Brad-
ford, and "\Vinslow, had already raised t)1O standard of liberty 
and the crm;s, was encoun tering the severest triah" and strug
gling almost for existence. There wore 110t a few friends, 
who begun to entertain fears, that unles:'5 ~uccors came in 
from other quarters, this 119b1e band-of~v-:-ortbies, worn down 
by hardships and discouragements, might be destined, at no 
distant period, to foUow the fate of other adventurers, or be 
reduced to a narrow factory.!! Theil' original scheme of colo
nization involved in it some fatal defects, which were after
wards corrected by theiL· own wi:;dom and experience. rrhe 
notion of a community of property and profits was utterly 
incompatible wit.h the growt.h of a state. It cut off, at a blow, 
every cxcitemelit to individual enterprise; and, by its unequal 
distribution of burthens and benefits, sowed far and wide the- . 
clements of discord. The followers of the excellent Robinson 
might: indeed, comfort thcmschres with the present possession 
of a refuge from religious oppression; but the possibility of 
a dissolution of their connection at any period, however re
mote, must, whenever it was suggested, have filled their 

• 

1 ~IlItchinsoll, in his History, (vol. i. p. 2,) citcs this paS81lgc. It is from 
Taeltlls, De GermClllici, c. 2. 

22 Hutch. Hist. 468, 4G9, 4 iO, 4 i2, 4 iG; Princc's Annals, 268 i Robcrt
son's America, book 10; 3 Hist. Cll!lCCt. ·11 i. 
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hearts with sorrow, and, even when least indulged, some
times have disturbed their peace. Their own langnage, in 
clefence of their settlement at Hartford, affords a striking 
picture of their sit.uation. "They Ii vell upon a barren place, 
where they were by neces:-ity cast; and neither they, nor 
theirs, could long continue npon the same; and why should 
they be deprived of that, which they had provided, and in
tended to remove to, as soon a:'; they were able?" 1 At the 
distance of ten years ii'om their fil':::t landing, the colony could 
scarcely number thrce hundred iulmbitants;2 n. proor, at once, 
of the magnitmle of their difIiculties, and of the heroic zeal 
and perseverance, which met them without shrinking or 
dismay. 

By thc blessing of God, however, our Fat.hers also came <z 

hither, and, in connection with the good" Olel Colony,~' fixed 
henceforth, and as we fondly trllst, for ever, the settlement and 
destiny of New England. And we are met, on the very spot - ~ "-

first trodden by their footsteps, on the very day fir:3t welcom· 
ing their arrival, to celebratc this memorable event. It is fit, 
that we should so do. vVhat occasion could oecm more 
worthy of our homage? vVhat recollections could rise up, 
better adapted to awaken onr gratit.ude, cheer our hearts, and 
elevate our thoughts? ,Vho is he that can survey thi:.; goodly 
land, and not feel a present sense of its various blc::isings '? 
Let him cast his eyes over our mountains, or our valleys, our 
deep forests, or our cultivated plains. Let him visit our vil. 
lages, and ,hamlets, and towns, thickening on every side, and 
listen to the sounds of busy, contented, thrifty industry. Let 
him view the green meado\~s, and the waving fields, and the 
rich orchards, rising under his eyes in alternate order, yielding 
their products in profusion, and quickened into fertility by the 
labors of man. Let him hold communion with the inhabit· 
ants of these peaceful abodes, with the mountaineers, and 

1 2 Hutch. lIist. 469, &c. 
2 Robertson's America, book x. p. 267; Chalmers's Annals, p.97. See 

also the Commissioner;:;' Report in 1665 (3 Hutch. Collect.) 417. 
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peasants, and yeomen, the lords of the soil, the reapers of their 
harvests, who look proudly down upon their own inheritance. 
Let him learn from t.hem the resolute spirit, the manly virtues, 
the intelligence and piety, which pervade New England. Let 

. him glance at the neighboring metropolis; .jts splendid spires 
glitterillg in the sun; its noble hospital::; and public charities; 
it~ cro\nled amI well-built strects; its bcautiful harbor, 110ating 
on its bosom the commerce of the wodel, and reflecting on its 
surfacc islands, and islets, and shores of ever-varying mag
nificence; its amphitheatre of hills, whose gentle slopes whiten 
with Heat mansions, or soften into shade, under the joint 
ministry of llature and art; it::; lofty halh;, where eloquence 
has burst forth in strains of patriotbm, which havc maele 
captive the souls of thousands; its visible in(~ustry, and en
terprise, and public spirit, gathering into the lap of a common 
mother the prodnch; of all climates, and spreading out a 
generous hospitality. Let him catch, in the distant reach, 
the walls of our venerable Ulliversity, cemented by the solid 
strellgth of centuries, where learning and religion obtained 
their carl y glory, and will, we trust, receive their latc::;t praise. 
Let him, I say, contemplate these scenes, and survey this 
goodly heritage; and who is he, even though a stranger to us 
and ours, who:se voice shall not eagerly a::;k our lineagc, our 
ullcestry, our age? vVho is he, thai: here inhales his natal air, 
and embraces his mother earth, and does not rejoice, that he 
was born for this day, and i:::; pl'ivileged to pour out his thanks, 
and oner up hi::; prayers at the home of his forefathers? 

To us, indeed, who O\Vll the local genius, and feel the 
inspirations of the place, the day may well be presumed to be 
crowded with thick-coming fancie::; and joyance. vVe may. 
not turn our eyes on any side, without meeting objects to 

• 

revive the images of the primitive times. vVe can still real-
ize the fidelity of the description of the voyager of 1629, who 
said, "vVe passed the curious and difficult entrance into the 
large, spacious harbor of Naimkeake; and, as we passed 
along, it was wonderful to behold so many islands replenished 
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with thick wood, and high trees, and many fair green pastures." 
rrhe woods have disappeared; but the islands and the fair 
green pastures remain with l:liJi:1:l than native beauty; and 
the rivers still meander in their early channels. This" city of 
peace," so called by our fathers, as significant of their enjoy
ment of civil and religious freedom, still boasts its ancient 
name; still justifies the original allusion to the Script.mes, 
:, In Salem abo is God's tabernacle, and his dwelling-place in 
Zion." 1 rl'he thin and scattered settlements can no longer 
be traced. But in their stead, arc found spacious streets, and 

, 

neat dwellings, and lively schools, and numerous churches, 
and busy marts, and all the fair accompaniments of opulence 
and knowledge, simplicity of life and manncrs, unobtrusive 
refinement, and social Idndness. Yet, in the midst of these 
blessed change~, we can point out the vcry spot, where the 
first flock was gathered, and the fust church consecrated to 

,the service of the living God; where thc meek and learned 
Higginson (aIm;, how soon to perish!) first raised his voice in 
prayer, and with trembling lips, and palc cheeks, where sor
row and sickness had worn many an early furrow, discoursed 

• 

most eloquently of life, and death, and immortality, the tri-
umphs of faith, and the rewards of obedience. Yes, it is still 
devoted to thc same holy purpose. There, the voice of praise, 
and thanksgiving, and prayer still ascends from pions hearts; 
there, the doctrincs of salvation are still preached with en
lightened :zeal and charity; there, the humble, the contrite, 
and thc pnre still assemble in sweet communion, and worship 
God in spirit and in truth.2 rrhc sepulchres of our forefathers 
are also among us. ,¥ e can traee them through all their 
various labors to their last appointed home; sedes 'Ubi/ata 
quietas ostendunt. Time has not yet leveUed the incumbent 
sod, nor the moss overgrown the frail memorials erected 
to their worth. But their noblest monument is around us, 

I Historical Collections, 11 i; Psalm lxxvi. 
'2 See the excellent dcdieation sermon of the Rev. Mr. Upham, onc oftlle 

pastors of this chul'ch, in Noyember, 1826. 
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and before us. Their deeds spea.k their eulogy in a manner, 
which it requires no aiu of language to heighten. They live 
in their works; not, indeed, in the perishable structure of 
human skill, in marble domes or triumphal arches, in temples 
or in palaces, the wonders of art; but in the endnring in
stitutions which they created, in the principlc~ whieh they 
taught, and by which they sought to liYe, and for which they 
were ready to die. On these they laid the solid foundations 
of our ~trength and glory; aIHI on these, if on allY thing hu
man, may be writtell the .. vords of immortality. Om grave
yards ofter no better epitaph /'01' them than that, Here lie the 
Founders of :New England; and brief though it bel and of 
simple phrase, it has a pregnant meaning, the extent of which 
no human mind has yet grasped. It ean be unfolded only 
with the destiny of am latest posterity. 

IVIay I yenture on some allusions not unbecoming thi::: 
• 

occasion, and yet of a nature somewhat personal, thollgh not, 
I trust, obtrusive? I speak in the pre~encc of the desceud
ants of these men. Their names sound with familiar wel
come ill our streets, and greet Ui:; on c,-ery side, as we pass 
along_ rrhey seem to live agaia 111 their ofr~pring. Their 

• 

images grace our proces::;ions, and throng our chnrche:;, and 
cnlircn our festivals. vVe feel almost as in their conscious 
presence, and listen to the voices of other days. '\\Then, ill 
the enthusiasm of poetry, we are asked, "And the pilgrims, 
where arc they?" vVherc arc ,\Vinthrop, and Endicott, and 
Higginson, and Dudley, and Saltollstall, and Bradstreet, and 
Pickering, and Sprague, and PYllchon, and Hathorne, and 
Conant, and Woodbury, and Palfrey, and BaJc:iI, and the 
other worthies? wc are ready to exclaim, They are here. 
Tbis is their home. These are their children. 

There is yet among us onc, who bring:; their revered forms 
before us with peculiar dignity, and is at once the represent
ative of their age and our own. Generation after generation 
has passed away, and yet he survives, the model, and the 
monument of a century. His early youth almost clasped the 

• 
• 
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knces of thc pilgrims. He waH familial' with their sons, and 
listened to their story from the lips of those, who painted 
with the vividncss of contemporarics and with the feelings of 
Puritans. Standing upon the vcry vCI'ge of thc first century, 
he seems thc living hcrald of the 1lrst settlers, breathing into 
our sonl::; tlH'il' Vl~ry words and s('ntim~nts, as onc, who speaks 
not for thc dead, but for iho~e, who yet sojourn all the earth. 
rl'ime in hi::; fa VOl' has relaxed his wonted course, and touched 
evcn the faded graces of the pa:::tt with a kind and mellowing 
charm. If one were to task his imagination to portray a 
patriarch of primitive simplicity, warmed with the refinements 
of these latter days, he could scarcely clothe the being of his 
own creation with other qualities than we havc seen. He 
could not fail to point out to us a form, venerable for wisdom, 
learning, and modcsty, in which thc spirit of philosophy and 
benenllcncc was sustained by mcelmci::is and piety; in which 
blamclcssne~s of lifc, cheerfulness of heart, and gratitude for 
past ble:,:sings, impartcd solid lustre to a faith aud hope, and 
joy, resting upon immortality. "VeIl may it be a:c;},:ed of such 
a being, in the tender language of Scripture, "And the old 
man, of whom ye spake, is he yet alive?" Your own hearts 
have already answered the question. \Ye have secn this 
centennial patriarch; and we count it among the triumphs of 
this day, that he yet Ii ves, the delight of hi::; friends, the crown 
of hi::; profession, and the ornament of human nature. 

Such are some of the circumstances and associations be
longing to the festival, which has as:5cmbled us together. I 
am but too scnsible how uttcrly inadequate my own powers 
are, to meet the cxigencies of such a day. I have not been 
uncoll::5cions of the difficulties of the task; and I now stand 
here with sincere self-distrust, having yielded to a sense.of 
duty, what. I should gladly have declined if left to my own 
choice. After all, however, the occasion carries along with it 
its own means of gratification, in the thoughts of home, and 
kindred, and ancestry, and country, which rise in every heart, 
and hang all every tongue. If I falter in the course, I may 
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well share this consolation, ~illCC a common sympathy must 
di~a\'ln the scyeri t.y of cd ticism. 

MallY topics, appl'Opl'iate to this celebration, hayc already 
bel'1l dbcllsscd by other:::, in a manllcr which eI(," . 1I0t require, 
C\'CII if it HllOuld admit of, J'nn!wr ilIustratioll. Tile genins 
of Ncw Ellgland ha:-; employed some of it::; oc::;t enorts to 
add dignity to the sccne. Hbtory and tradition have been 
laid U1H.ler contribution to adorn the narrative; anel philoso
phy itself, ,vhile studying the evcnts, has unfolded specula
tion::, us Pl"OfOllllU and engl"Ossing as any which can engage 
the llllman mind. I profess not the rashness to follow in the 
high cour::;e thus marked out; content to walk in the ancient 
path::, and to gather, as I may, the gleanings of a harvcst, 
which has so amply rewarded the labors of my predecessors. 

l\Iy object is to furnish you with a brief sketch of the 
origin of the colony; of the motives which led to the enter
prise; of the characters of the men who cOllllucted it; of the 
principles upon which it was established; and of the grand 
results which it has hitherto developed. I shall also adven
hue upon some topics where the conduct of our ancestors 
has been severely put to question; and, without attempting 
to di::;gnise their mistakes, I trust that something may be 
said to n~;.;cuc their memory from unmerited reproach. 

If the origin of nations be, as it confessedly is, a source of 
deep interest, there are circumstances connecte<.l with the 
first settlement of New England peculiarly to gratify a na
tional pride. vVe do not trace ourselves back to times of 
traditionary darkness, where truth and fiction are blended at 
every step, and what remains, after the closest investigation, 
is but conjecture, or shadowy fact. We do 110t rely upon 
the urts of the poet to give dignity to the narrative, and 
im'cst it with the colorings of his imagination. Greece 
might delight to trace her origin up to the high renown and 
antiquity of Egypt; and Rome soothe herself with her rise 
from the smouldering ruins of Troy. We have no-legends 
which genius may fashion into its own forms, and crowd 
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with imaginary personages. Such as it is, our hi~tOl'y lies 
far within the reach of the authentic annals of mankilld. It 
has been written by contemporaries with a simplicity which 
admits of 110 embellishment, and a fidelit.y which invites 
scrutiny. The records arc before 11S, sketched by the fir:-;t 
adventurers; and thcre wc may leal'll all their wanderings, 
and cares, and sufferings, and hopes, their secret thoughts, 
and their absorbing motive~. We can ask of the world 110 

credit for modern statemcnts of old events. vY c can conceal 
nothing; and our t.rue glory is, that. t.here is nothing which 
we wbh to conceal. And yet, I think, whoever shall read 
these annals in their minute details; whoever shall bring 
home to his thoughts the causes and consequences of these 
events; whoever shall watch the struggles of conscience 
against the seductions of affection, and the pressure of dan
gers; will feel his. soul touched wit.h a moral sublimity, which 
poetry itself could not surpass. So mighty is truth; so irre
sistible is the voice of nature. 

Take but a single passage in their lives, the opening scene 
of that drama, on which we seem but just to have entered. 
Go back and meet the first detachment, the little band, 
which, under the guidance of the worthy, intelligent, and 
intrepid Endicott, landed on the neighboring shore. It was 
then, as it is now, the early advance of autumn. vYhat can 
be more beautiful or more attractive than this season in New 
England? The sultry heat of summer has passed away; 
and a delicious coolness at evening succeeds the genial 
warmth of the day. 1'he labors of the husbandman ap-, 
proach their natural termination; and he gladdens with the 
near prospect of his promised rcward. The eal-th swell::; with 
the increase of vegetation. The fields wave with their yellow 
and luxuriant harvests. 11he trees put forth their darkest fo
liage, half shading and half l'evealing their ripened fruits, to 
tempt the appetite of man, and proclaim the goodness of his 
Creator. Even in scenes of another sort, where nature reigns 
alone in her own majesty, there is much to awaken religious 
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enthusiasm. As yet, the forests stand clothed in their dress 
of undccayed magnificence. 'rhe winds that rustle through 
theil' tops scarcely disturb the sHellee of the shades below. 
The mountains and the valleys glow in warm green, or lively 
russet. The rivulets flow on with a noiseless current, reflect
ing back the images of many a glossy insect, that dips his 
wings in their cooling waters. The mornings and cvenings 
arc 5till yocal with 1 he notes of a thousand \val'blers, which 
plume their wings for a later llight. Above all, the clear blue 
sky, the long and sunny calms, the scarcely whispering 
brccles, the brilliant sunsets, lit up with all the wondrous 
magnificence of light, and shade, and color, and slowly set
tling down into a pure and transparent twilight. These, 
these arc days and seencs which cycn the cold cannot behold 
,,"ithout emotion; but on which the meditative and pious 
gaze with profound admiration; for they breathe of holier 
and happier regions beyond the grave. 

But lovely as is this autumn, .so finely characterized as the 
Indian Summer of New England, and so favorably contrast
ing it::;clf with t.he chills and moisture of the Briti:;h hIes, 
let us not imagine that it appeared to these Pilgrims, as it 
does to us, clothed in smiles. rrheir first steps on this conti
nent were doubtless \"jth that buoyancy of spirit, which 
relief from the tediousness and dangers of a sea voyage 
naturally excites. Rut, think you, that their first hasty 
glances around them did not bring some anxieties for the 
future, and some regrets for the past? They were in the 
midst of a wilderness untroddell by civilized man. The 
native forests spread around them, with only llCre and there 
a detached glade, \vhich the Indian tomahawk had levelled 
or the fisherman cleared for his temporary hut. There were 
no houses inviting to repose; no fields rjpening with corn; 
no cheerful hearths; no welcoming friends; no common 
altars. The heavens, indeed, shone fair over their heads; 
and the earth beneath \vas rich in its beauties. But where 
was their home? Where were those comforts and endear-
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ments, which that little wOl'd crowds into our hearts in the 
midst of the keencst sufferings? vVhere were the objects to 
which they might cling to rclievc their thoughts from the 
sense of present desolation? If there were some who could 
say, with an exile of JlC succeeding year, " vVe rested that 
night with glad and thankful hearts, that God had put an 
end to our long and tedious journey through the greatest sea 
in the world;" 1 there were many whose pillows were wet 

, 

with bittcr though not i"epentant~tcars. l\'lany a futher olTered 
•• 

his evening prayer with trembling accent.s; many a mother 
clasped her children to her bosom in specchless agony. 1'he 
morrow came; but it brought no abatement of anxiety. It 
was rat.her a renewal of cares, of sad reminiscences: of fear· 
ful forebodings. 

This is no idle picture of the fancy, tricl\ed out for cflcct, 
to move om sympathies, or blind us to the real facts. How 
could their situation be otherwise? They were not. fugitives 

, 

from justice, seeking to bury themselves and their crimes in 
some remote corner of the earth. They were not prodigals, 
endeavoring to retrieve their wrecked fortunes in distant ad· 
ventures. They were not idle and luxurious wanderers, 
\veary of society, and panting for unexplored novelties. They 
had left a country full of the reflllcments of social life, and 
dear to them by eyery human tic. There were the tomb::; of 
their ancestors; there the abodes of their friends; of mothers, 
who kissed their pale cheeks on the seashme ; of sister::;, who 
wrung their hands in sharp ~istress; of children, who dropped 
upon their knees and asked a blessing at parting, ay, at 
parting for ever. There was the last, lingering embrace; 
there the last sight of the white cliffs of England, which had 
faded from their straining gaze, for time, and for cternity. 
There, for the last time, were uttered from their broken voices, 
"Fare\ycll, deal' England; farewell, the church of God in 
England; farewell, aU Christian friends there." 2 

1 3 Hutch. Collect. 44. 2 ElioL's Dictionary, Art. Higginson, 252. 

• 



I 

• 

mSTORY AND INFLUENCE OF TilE PURITANS. 421 

They were now landed 011 otbel' shores. The excitements 
of the voyage were gone. Three t.housand miles of ocean 
rolled betwcen them and t.he country they had left; and 
every illusion of hope had vanished beforc the sober realities 
of a wilderness. They bad now 1'nlllehmre for reflection, 

" 'Yhilc bu~y, meddling memory, 
In bnrllUl'ous succession mustercd up 
The past cndetmncnts of their soft~r hours, 
TCI1ACioilsofits tllcmc." 

• 
'There is nothing so depressing in 'exile as that ,Rickness of 

the heart, which comes over us \\"jth i he iIWughts of a lost, 
distant home. 'rherc is nothing which softens the harsh fca-

• 

hues of nature like t.he feeling that this is our country. 'rhe 
exiles of New England saw not before them either a home: 
or a country. Both werc to be created. 

If the past could. bring few 'consolations, the future was 
not without ib embarrassments. Thc season was passed, 
in which any addition could. be made to their scanty stock 
of provi:::ions from the produce of the soil. No succors 
could reach thcm until the cnsuing spring; and even then: 
they were subject to many contingencies., The winter must 

• 
soon approach, with its bleak Willds and desolating storms. 
The wild beasts wcre in the woods; and the scarcely less 
sa vagc Indians lurked in the ra VillCS, or accosted them with 
questionable frien.dship. Trees were to be felled, and houses 
built, and fortifications arranged, as well for shelter as for 
sufety; and brief was the space, and feeble the means, to 
aeeompli::;h these necessary deIenecs. Beyond thesc, were 
the unknown dclnger:t of change of climate, and new habits 
of life, and scanty food; of the pestilence, that waJketh in 
darkness, and the faminc, that wasteth at noonday. These 
were discouragements, \vhich might well appall the timid, 
and subdue the rash. It is not, then, ·too much to affirm: 
again, that it required stout hands, and stouter hearts, to 
overcome such difficulties. But 

" If misfortunc comes, shc brings along 
Thc bravest virtuc,;." 

36 
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The men, who landed here, were 110 ordinary men i the I 

motive for their emigration was no ordinary motive i and 
the glory of their achievement has few parallels in the history 
of the world. Their perseverance in t.he midst of hardships, 
their firmness in the midst of dangers, their patience in the 
midst of sufferings, their courage in the midst of disasters, 
their unconquerable spirit, their ullbending adhereJ;lce to their 

•• 
principles, their steady resistance of all encroachrnents, sur-
prise us even more than the wisdom of thcir plans, and the 
su'cccss of their operations. 

If we trace on the colony during the two or three next 
succeeding years, in which it rcceived an acccssion of almost 

-- -
two thousand persons, we shall find abundant reason to dis-

• 

trust those early descriptions, of which the just complaint 
was, that" honest men, out of a desire to draw over others 
to them, wrote somewhat hyperbolically of many things here," 
and" by their too large commendations of the country, and 
the commodit.i.es thereof, so strongly invited others to go 
on;" 1 and to cxpress our astonishment, that the enterprise 
was not instantly abandoned. Many of those, who accom
panied Endicott, died, in the ensuing winter, by disease from 
exposure, and want of food and suitable medical assistance. 
They were reinforced, the ncxt summer, by new colonists 
'With fresh supplies; and again in the sllcceeding year, when 
the Corporation itself was also removed, under the auspices 
of Winthrop, Dudley, Johnson, Saltonstall, and others. 'What 
was then the state of the Colony? We are told by a friend 
and eye-witness 2 " vVe found the Colony," says he, "in a 
sad and unexpected condition; above eighty of them" (that 
is, more than one quarter of the whole number) " being dead 
the winter before i and many of those alive, weak and sick; 
all the corn and bread amongst them all, hardly sufficient to 
feed them a fortnight." He adds, "If any come hither to 

1 Governor Dudley's Letter, 3 Hist. Coli. 36, 38, 43. 
2 Governor Dudley's Letter, 3 Hist. CoIl. 38. 
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plant for worldly ends, that can live ,veU at home, hc com
mits un errol', of which he will soon repent him':' " In a 
word, we have little to be el1vieu; but endure much to be 
pitied, in the sickness and mortality of our people." And 
then, in the conclusion of this mcmorable letter, he breaks 
out with the unconquerable spirit of Puritanism . " "Ye are 

• 

left, a people poor and contemptible, yet such as trust in 
God; and are contented with our own condition, being well 
assured, that he will not fail us, nor forsake us." l\Ien, who 
were thus prepared to encounter such distresses, were pre
pared [or every thing. The stake had no terrors for them; 
and earth had no rewards, which could, for a moment, with· 
draw them from the dictates of conscience and duty. 

This year was, indeed, still more disastrous than the pre
ceding, and robbed 'them of some of their brightest orna
ments. Before December, the grave had closed upon two 
hundred of their 11umber; and among these were some of 
the most accomplished of both sexes. It is impossible, even. 
at this di~tance of time, to contemplate their character and 
fate, without the deepest sympathy. Higginson, the rever
end and beloved teacher of the first flock, fell, an early victim, 
ill the forty-third year of his age, and the first of his ministry. 
Let me pause, for a moment, to pay a passing tribute to his 
worth. He received his education at Emanuel College in 
Cambridge, where he was so much distinguished by his ta
lent~, acquirements, amI scholarship, that he gained an early 
introduction into a benefice of the church. The arguments 
of Hildel'sham and Hooker, however, soon infused scruples 
into his mind respecting the doctrines and. discipline of the 
establishment, and he was ejected for lloilconformity. He 
then taught a fe,v pupils, for the maintenance of h,i8 family; 
and having received an invitation to remove to New England, 
in the hope of restoring his health, and animated by the glori
ous prospect of a free enjoyment as he expresses it, "of the 
true religion and holy ordinances of Almighty God," he 
embarked, with his family, in the Talbot, in 1629. In the 
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course of the voyage he had the misfortune to lose one of his 
daughtcr~, of whose death he gives us an account in his 
journal, drawn IIp with a simplicity beautifully illustrative of 
his own charact.er. "And so," says he, "it was God's will 
the child dicd about five o'clock at night, being the first in 
our ship that was bmied in the bowels of the great Atlantic 
sea; which, as it was a great grief to us, her parents, and a 
tcrror to all the rest, as being the beginning of a contagious 
disease and mortality, so in the same judgment it pleased 
God to remember mercy in the child, in forcing it" from a 
world of misery, wherein she had lived all her days." And, 
after an allusion to her personal infirmities, he concludes, 
" So that in respect of her, we had cause to take her death 
as a blessing from the Lord to shorten her misery." 1 Alas! 
he was destined too soon to follow her. Not many months 
elapsed before a consumption settled on his· cheeks, and by 
its hectic flushes betrayed an irretrievable decline. He died 
,yUh t.he composure, resignation, and Christian confidence of 
a saint; leaving behind him a character, in which learning, 
benignity of manners, purity of life, fel'vent piety, and un· 
affected charity, werc blended with most attractive grace; and 
his name is emolled among the earliest and truest benefactors 
of New England. . 

A death scarcely less regretted, and which followed with a 
fearful rapidity, was that of a lady of noble birth, elegant 
accomplbhments, and exemplary virtues. I speak of the 
Lady Arabella Johnson,2 a daughter of the Earl of Lincoln 
who accompanied her husband in the embarkation under 
Winthrop, and in honor of whom, the admiral ship on that 

• 

occasion was called by her name. She died in a very short 
time after her arrival; and lies buried neal' the neighboring 
shore. No stone or other memorial indicates the exact place; 
but tradition has preserved it with a holy reverence. The 

1 3 Hutch. Collect. 32, 36. 
2 Her name is commonly spelt in the records of that day, possibly as an 

abbreviation, "ArucHa." 
• • 

• 
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remembrance of her cxcellence is yet fresh in all our thoughts; 
andlllauy a heart still kindles with admiration of her virtues j 
and many a bosom heaves with siglls at her untimely end. 
vVhat, iudeed, could be more touching than the fate of such 
a woman? vVhat example more striking than hcrs, of un
compromising affection and piety? Born in the lap of case, 
and surrounded by aflluence; with every prospect which 
could make hope gay, and fortulle de~irable; accustomed to 
the splendors of a court, and the scarcely less splendid hospi
talities of her ancestral home; she was yet content to quit, 
what has not inaptly been termed "this paradise of plenty 
and pleasure," for" it wilderness of wants," and, with a forti
tude superior to the delicacies of her rank and sex, to trust 
herself to an unknown ocean and a distant climate, that she 
might partake, with her husband, the pure and spiritual WOf

ship of Gael. '1'0 the honor, to the eternal honor of her sex, 
be it said, that in the path of duty no sacrifice is with them 
too high, or too dear. Nothing is with them impossible, but 
to shrillk Ii'om what love, honor, innocence, religion, requires. 
The voiec of pleasUl'c or of power may pass by unheeded; 
but the voicc of affliction never. The chamber of the sick, 
the pillow of the dying, the vigils of the dead, thc altars of 
religion, nev(',' missed the prescnce or the sympathies of \vo
man. '1'i111i([ though she be, and so delicate, that the winds 
of heaven may not too roughly visit her; on such occasions 
she loses all seuse of danger, and assumes a preternatural 
courage, which knows not, and fcars not consequences. Then 
she displays that undaunted spirit, which neither courts diffi
culties, nor evades them; that resignation, which utters neither 
murmur nor regret; and that patience in suflcring, which 
seems victorious even over death itself . 

. The Lady Arabella perished in this noble undertaking, of 
which she seemed the ministering angel; anel her death 
spread universal gloom throughout the colony. Her husband 
was overwhelmed with grief at the unexpected event, and 
survived her but a single mont.h. Governor Winthrop has 
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pronounced his eulogy in one short sentence. "He was a 
holy man, and wise, and died in sweet peace." He was truly 
the idol of the people; and the spot selected by himself for 

. his own sepulture became consecrated in their eyes; so that 
many left it as a dying request, that they might be buried by 
his side. Their request prevailed; and the Chapel Burying
ground in Boston, which contains his remains, became, from 
that time, appropriated to the repose of the dead.! Perhaps 
the best tribute to this excellent pair is, that time, which, 
with so unsparing a hand, consigns statesmen and heroes, 
and even sages to oblivion, has embalmed the memory of 
their worth, and preserved it among the choicest of New 
England relics. It can scarcely be forgotten, but with the 
annals of our country. 

I have dwelt with some particularity, perhaps with undue 
solicitude, upou some of the circumstances attending the 
emigration of our forefathers. rl'hey are necessary to a full 
comprehension of the difficulties of the enterprise, and of the 
sufferings, which they bore, I will not say with fortitude 
merely, but with cheerful, unrepining resolution. It is not 
by a few set phrases, or a few strong touches, that we can 

• 

paint· their sorrows, or their struggles; their calmness, when 
their friends were falling around them, and themselves were 
placed at the 

" drendful post 
Of observntion, darker every hour;" 

or their courage, at the approach of dangers of another sort. 
Many of them went down to an early grave, without}he 
consolation, even in vision, of an ultimate triumph;' and 
many, who lived to partake it, grappled with hardships, the 
plain recital of which would appall more than the most 
studied exaggerations of rhetoric. But, let me repeat it, 
than}{s be to God, their efforts were successful. They laid 

1 1 Hutch. lIist. IG i 1 Winthrop's Journal, 34 i Eliot's Dictionary, Art. 
Jolmson . 
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the foundations of empire in these northern regions with 
slow and thoughtful labor. Our reverence [or their services 
should rest, not upon the fictions of fancy, but upon a close 
smvey of their means and their ends, their motives and their 
lives, their characters and their actions. And I am much 
mistaken, if that close sttrvey clocs not invigorate om patriot. 
ism, confirm our principles, and dcepen and widen the chan· 
nels of OUl' gratitude. 

'1'he history of colonies, both in ancient and modern times, 
may bc generally traced back to the ambition of princes, the 
love of adventure or gain, the pressure of poverty, or the 
necessity of a refuge from political oppressions. The ancient 
nations, for the most part, transplanted colonies to distant re
gions, to extend the boundar.ies of their power, and consolidate 
their strength. rrhey were sometimes outposts of the empire, to 
hold in check a conquered province; and sometimes military 
stations, to overawe and watch a formidable rival. The beau
tifllll'cgions of Asia Minor were peopled with Grecian tribes, 
by the attractions of' a fertile soil and delicious climate, by the 
passion for conqnest, by t.he temptations of eastern luxury, 
and by the ostracisms of successive factions. Rome gathered 
them within the folds of her ample domain, as the booty of 
her arms; and pushed her own colonies unly where tribute 
was to be exacted, or distant conquests secured. The whole 
lille of her colonies in Gaul, Germany, and the North, was 
but a chain of military communications, to intercept the 
inroads of the barbarians, and furnish employment for leaders 
and legions, too restless and too ambitiolls for ci viI life. 
They were at once the sources of her power, and her weak
ness. To them Rome was every thing; and the colonies 
they occupied, nothing,· except as resources and depots to 

. command the republic, 0]' dictate the succession to t.he impe

. rial purple. 'rhe Capitol \vas but too often obedient to the 
will of a provincial commander, and a licentious soldiery ... 

The colonies of modern nat.ions owe their origin alIl1:ost 
exclusively to the spirit of commerce. If power has mixed 

-
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itself among the objects of their governments, it has rather 
been, as a eonsequcnce of COUl' '1 ('rco, than an independent 
motive. Ships, commerce, and colonies were so long asso
ciated in the minds of European statesmen, that thcy seemed' 
inseparable accompaniments. Hence arose that systcm of 
monopoly, which narrowcd uown all t.rade to the ll1vthcr 
country, and stinted the growth and eripplcd the resources of 
the colonies to the measure of the wants of the former. All 
Europe, as if by a general conspiracy, acted np to the very 
letter of this system for centuries. . rrhe general practice was, 
like that attributed to the Dutch in respect. to the Spice 
Islands, to destroy all the surplus, beyond that which would 
yield the established rate of profits. 1'he South American 
colonies of France, Spain: and Portugal were hermetically 
sealed against thc approach of foreign ships, until the mighty 
revolutions of our day crumbled the whole system into dust, 
and opencd, almost like an earthquake, a pathway through 
their interior. Bven England Ielaxed hel' grasp with a slow 
and reluctant caution, yielding little, except to necessity, 
indifIerent to the colonial interests, and solicitous ollly that 
the home market should gather up and distribute all the 
profits and products of the Indies. Her famous navigation 
acts, the boast of her statesmen from the times of Cromwell 
down to ours, are an unuisguised appropriation of the means 
of the colonies to the policy of the mother country. She 
generally left the plantations to the private enterprise of her 
subjects, until their trade was worthy of her interference; 
and she then assumed the government and regulation of 
them for her own, and not for their benefit. Protection 
became a dut.y only at the time when it seemed no longer a 
burden. Her vast empire in the East, the wonder Cor ·')ur 

day, whose fq,te furnishes a problem, not to be solved by any 
former experience, is but the ill-managed contrivance of a 
private corporation for trade. It affords a curious example of 
the spirit of conquest ingrafted on the spirit of commerce; 
of a government founded OIl calculations of profit j of a legis-
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latiOll acting on the industry of sixty millions of fmbjects, 
wholly \yithont representation; of n judicial establishment 
seeking to administcr justice by appeals to an unkuowll code, 
\\-ith entire good faith, but wholly inadequate means; of a 
political superintendencc, which gnards agaill:-;t exterual vio
lenc<', but ,vhich sits down contented, while provinces are 
pll111cIcred, and thrones arc overturned, in wars brought on by 
the encroachments of commerce. 

The colonies, planted on the continent of North America, 
,,"ere in a great measure the offspring of private adventure and 
enterprise, and, with a single exception, of the spirit of com
merce. 'rhat exception is New England; and it is an excep
tion as extraordinary as it is honorable. vVe owe our exist
ence to thc love of religion; and, I may say, exclusively to 
the love of religion. I am aware, that the council of Ply
mouth had profitable objects in view, and that capital was 
first embarked, and a charter obtained, to accompli~h these 
ends. Bnt the scheme had little chancc of success, and wa~ 
in fact suspended, if not entirely abandoned. The first settle
ment at Plymouth was made solely from motives of religion, 
without any charter, and even without any title to the land. 
And it was not until the chartel' of 1628 was obtained, by 
men whose whole hearts were devoted to religion, that the 
same impulse effectcd the colonization of Massachusetts. 
'This is not left to tradition; but it is the sober truth of his
tory, ul1que~:itioned, because unquestionable. It has the high
est record evidence in its support .. It has, if possible, even 

• 

weightier proofs, in the public acts of the colony; in our past 
and existing institutions; jn the very crrors, as well as the 
virtues, r;/ :Jlll' forefathers. They were Christians; they were 
Pl1l'itans; they were Christians persecuted by Christians; they 
were Puritans driven into exile by the priesthood. 

-
The influence of religion upon the human character is one 

of the most interesting studies in the history of our racf' 
But the influence of Christianity, whether viewed in respec" 
to the extent of its reach, or the nature of its operations, is 
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the ll10~t instructive of all speculations, which can cmploy 
the intellect of man. Paganism was indulgent in its gcneral 
policy; for it taught little of duty, and claimed no exclu~ivc 
pO::isc:;~ion of the oracles, { r even of the favor of its divinitics. 
In truth, it floated rou.nd the mind with a loose and indeter. 
minate credit, and easily admitted into its tcmples the wor. 
ship of strange gods; ~ometimcs because their favor might 
be propitiated, or thcir vcngeance averted; sometimes, per· 
haps, because the relative power, superiority, and oiIice of 
each might not be wcll adjusted in theil' mythology. Quar . 

• 

rel8 and divisions about faith and doctrines were of vcry rare 
occurrCl1ce, in the heathen \'lorId ; for their religion dedit more 
in rites and ceremonies than in fixed belief.! There would be 
little inclination for public struggles, where rewards and pun. 
ishment~ were supposed to be admini~tered, not according to 
desert, but according to the fa VOl', to the passions, and evcn 
to the animosities of their di villi ties. There could be little 
responsibility cherished, where acts, offensive to some, might 
un that very account be grateful to others of their gods. Gib· 
bon's splendid description of the Roman religion is true of 
nearly the whole ancient world. "The various modes of 
wor~hip, which prevailed in the Roman world, were all con· 
sidered by the people, as equally true; by the philosopher, as 
equally false; and by the magistrat.e, as equally useful. And 
thus toleration produced, not only mutual indulgencc, but 
even religious concord." 2 

Far different is the case with Chri:;tianity. It propounds 
no equivocal doctrines. It recognizes 110 fabe or foreign gods. 
It allows no idolatrous wor:5hip. It presents to all men one 
Supreme Being the only proper object of worship, unchange
able, infinite, omniscient, all·wise, all.good, all-powerful, all· 
merciful, the God of all, and the Father of all. It develops 
one complete system of duties, fit for all times, and all sta· 

1 Bacon's Essays; 2 Bacon's ",Yorks, 25i. 
2 1 Gibbon's lIi~t. ch. 2, p. 46; MontcsquiclI's Spirit of Laws, b. 25, 

ch. 15. ' 

• 
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tion~; for the monarch on his throne, and the peasant in his 
cottage. It bring~ all men to the same level, and measures 
all by the ~ame fltandard. It humbles in the dust the proud 
and the arrogant; it gives no hecd to the glory of priuces, or 
conqncrorf:, or noblc:,. It exalts the lowly virtlle8, the love of 
peace, charity, humility, forgivcne~R, re~ignatiol1, patience, 
purity, holinos8. It teaches a moral and final accountability 
for cycry action. It pl'Oposes sanctions for its precepts of no 

, 

earthly reach; but snch as are infInite, unchangeable, and 
demal. Its rcwards arc the promises of immortal bliss; its 
pUlli:;hments a fearful and overwhelming retribution. It ex
cn:,c~ 110 compromises of principle, and 110 paltering with sin. 
It aeknowledges 110 sacrifices, but of a broken and contrite 
spirit; no pardon, but by repentance of heart anel reformation 
of life. In its view, this life is but thc entrance upon exist
ence; a transitory statc of probation and trial; and the grave is 
the portal to that better world, where" God shall wipe away 
all tear::: from our eyes; and therc shall be no more death, nei
ther sorrow, nor crying, neither shall there he any more pain." 

To mind:::; engrossed by such thoughts, and fixed in such 
belief, what could there be seducing, or satisfying, in the 
things of thi;:, world? It would be impos::iible for them, for 
a moment, to put in competition the afluirs of time with the 
dazzling splendors and awful judgments of eternity. vVe 
need not wonder, therefore, that Christianity has had, in aU 
age:-, and in all sects, its devotees aHd martyrs, men who 
would endure every evil, rathcr than renoullce it, whether it 
wer.e exile, or forfeiture, or torture, or death; that persecution 
should have been at no loss for victims, whenever she had 
lighted her fireg i and that in the very moment of her imagined 
triumph, while her hands were yet reeking with blood, she 
should have felt her own doom sealed, and her own power 
withered. 0 

The Reformation was the natural result of causes, which 
had been silently worldng their way from the first dawn of 
the revival of letters. Learning stimulated inquiry; inquiry 

, 

, 
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created doubt; and doubt brought on a feverish restlessness 
for lmowleuge, which must sooner or latcr have corrected 
abuses and errors, even if political causes had not hastened 
the event. Fortunately for England, fortunately for the cause 
of religion, in its most catholic sense, t.he passions of a san
guinary and sensual monarch effected, at a single blow, what 
perhaps it would otherwise have required ages to accomplish. 
rrhe cont.roversy of Henry the Eighth with the Papal See 
arrested the attention of all Europe, and produced in England 
a deep conviction of the necessity of some reformation in the 
Church. It was of course, that parties should, upon such an 
occasion, rally under ditIercnt banners. Many of the digni
taries, both of the Church and state, resisted every innovation, 
as fraught wit.h evil; not merely from a blind rcvcrence for 
antiquity, but also from that sympathetic dread of change) 

, , 

which belong::; to the habits of mankind in all ages. Many 
were ardently devoted to the cause of reform; but wished to 
touch gross abuses only, and th. 3 to pave the way for gra
dual, but solid improvements. Many, of deeper thought, and 
warmer zeal, and bolder purposes, deemed it matter of con
science to root out every error, and to bring back Christianity 
at once to what they esteemed the simplicity of-the Gospel. 
To this last class belonged the body of the Puritans, a class 
as distinguished for learning, talents, probity, and disinterest
edness, as any which adorned thcir own times. It is a mis
take, commonly enough entertained, that they were, ill the 
modem sense, Dissenters; that they were hostile to episco
pacy in every shape; and that they pushed their aims to, the 
oyerthrow of all church government. The truth was far 
otherwise. Many of the most distinguished among them 
were reared in the bosom of the Church, and sincerely loved 
its venerable forms. rfheir object was to reform such of its 
rites and ceremonies only, as they deemed inconsistent with 
the Scriptures. If, in the ")lUSe of events, they arrived at 
different conclusions, it was because prerogative pressed on 
them with a heavy hand; because prelacy became the instru· 

, 
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rneiJt of persecution; because the laws respecting uniformity, 
under the famous High Commission Court, trampled upon 

•• 

their' rights and consciences, and drove them to examine 
into the scriptural foundations of the hierarchy. In all their 
struggles, from the reign of Henry the Eighth, to that of 
James the First, the Puritans clung to thc Establishment 
with a sincerity of affection, which, considering their sutfer
ings from papacy and prelacy, is marvellous. In the farewell 
address of our forefathers, at the very moment of their depart
ure for America, it breaks out into expressions of warm and 
filial attachment. We" esteem it our honor," say they, "to 
call the Church of England, from whence we rise, our dear 
mother j and cannot part from our native country, where she 
specially resideth, without much sadness of heart, and many 
tears in our eyes, ever acknowledging, that such hope and 
part, as we have obtained in the common salvation, \". have 
received in her bosom, and sucked it from her breasts. We 
leave it not, therefore, as loathing that milk, wherewith we 
were nourished there; but, blessing God for the parentage 
and education, as members of the same body, shall always 
rejoice in her good, and unfeignedly grieve for any sorrow, 
that shall ever betide her; and, while we have breath, sin
cerely desire and endeavor the continuance and abundance 
of her welfare, with the enlargement of her bounds in the 

• 

kingdom of Christ Jesus." 1 

The Puritans have been divided by an accomplished his
torian into three parties j the political Puritans, who main
tained the highest principles of civil liberty j the Puritans in 
discipline, who were averse to the ceremonies and .episcopal 
government of the church; .and the doctrinal Puritans, who 
rigidly defended the speculative opinions of the first reform
ers.2 The remark, such as it is, is applicable to a later period;. 
for at the emigration of our ancestors, scarcely any divisions 

_jn doctrine existed among the Protestants of Englalld. The 

I Hutch. Rist. Appendix, 48i, 488, 
2 6 Hume's Rist. ch. Ii. p. 272. 

37 



, 

434 MISCELLAXEOUS WRITINGS. 

, 

great controversies touched the rites and ceremonies, and the 
fasts and feasts of the church, t.he vestments of the pries't. 
hood, lmeeling at the altar, the sign of the cross, and the 

'manner of celebrating the ordinances. 'rhe usages of the 
church, in some of these respects, were deemed by the Puri· 
tans unscriptural, the remnants of popery, nnd gross corrup. 
tions of religion. In thc sincerity of their hearts they could 
not practise them; in the scruples of their conscience they 
felt bound to reject them. For thi:-:; sincerity, for thcee scru· 
pIes, they were expelled from their heneticcs; they 'were sub· 
jccted to spiritual censures; they were loaded with temporal 
punishments. 'l'hey wcre even compelled, by penalties, to 
attend upon a public worship which they abhorred, from the 
time of Elizabeth down to the Revolution of 1688.1 The 
language of the haughty James to them was, "I will hrtve but 
one doctrine and one discipline, one religion in substance and 
in ceremony." 2 And he denounced them as "a sect unable ' 
to be suffered in any well governed commonwealth." 3 As if 
to ensnare their consciences, or to deridc their scruples, Arch· 
bishop Laud enjoined the introduction of sports on Snnday, 
a day which he knew they held consecrated solely to the 
solemn services of religion. For nonconformity to these, and 
other canonical injunctions of a like nature, four hundred 
clergymen were ejected, suspended, or silenced, in one single 
year of this reign.4 \Vith an ill-omened perseverance in the 
same bigoted system, Charles the Second, soon after his res
toration, compelled two thousand clergymen, in a single day, 
to relinquish their cures, presenting to a licentious court the 
noble spectacle of men who resigned all earthly preferments 

• 

to their religious tenets.5 Yet Mr. Hume, in his eager apolo-
gies for royalty, could survey such scenes ,vith philosophical 
indifference, and intimate a doubt whether they deserved the 
appellation of persecution, because the victims were Puritans 6 

t 6 Hume's lIist.163; 7 Hume'sHist. 41,516. 
2 Prince's Annals, 105. 3 Ibid. 107. 4 Ibid. 111. 
5 6 Humc's Hist. 164. 6 HWl1c's lIist. ~84. 
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After all, it is not in the power of tbe scoffer, or the skep

tic; of the parasite, who fawns on comts, or the proselyte, 
who cloat:::; 011 'the infallibility of his own sect, to obscnrc the 
real dignity of the charactcr of the Puritans. vVe may 

lament their errors; we may regret their prcjudices j we may 

pity their infirmities; we may smile at the stress laid by them 

011 petty observanccs and trilling forms. vVe may believe 

that their piety was mixed up with t~o much gloom and 
severity; that it was sometimes darkellcd by snperstition, 

and sometimes degraded by fanaticism; that it shut out too 

much the inllocent pleasures of life, and enforced too strictly 

a disciplinc, irksome, cheerless, and oppressive; that it was 

sometimes over rigid, when it might have been indulgent; 

stern, when it. might have been affectionate; pertinaC'tous, 

when cOllcession wonld have becn just as well as graceful; 

and Ilashill[ with fiery zeal, when charity demanded modera-
• 

tion and ensured peace. All this, and much more, may be 

admitted, for they were but men; frail, fallible men; and yet 

Icayc behind solid claims upon the revercnce and admiration 

of mankind. Of them it may be said, with as much truth 
as of any mcn that have ever liYed, that they acted up to 

their principles, and followed them out with an unfaltering 

firmness. They displayed, at all times, a dO\vnright honesty 

of heart and purpose. In simplicity of life, in godly sincerity, 
in temperance, in humility, and in patience, as well as in 

zeal, they secmed to belong to t~lC apostolical age. . 'rheir 

wisdom, while it looked on this world, r£ached far beyond it - -
in its aim and objects. 'l'hey valued earthly pursuits no 
farther than they were consistent with religion. Amidst the 

temptations of human grandeur they stood unmoved, un

shaken, unsednced. Their scruples of conscience, if they 

-sometimes betrayed them into dihiculty, never betrayed them 

into voluntary sin. They possessed a moral courage which 

looked pl:esent dangers in the face, as though they were dis

tant or doubtful, seel~ing no' ~ape, and indulging no terror. 
.. ,~ ;lcn, in defenqe of their faith, of what they deemed pure 

• 
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and undefiled religion, we sec them resign their property, 
their preferments, their friends, and their homes; when we 
see them submitting to banishment, und ignominy, and even 
to death; when we see them in foreign bnds, on inhospita
ble shores, in the midst of sickness and famine, in desolation 
and disaster, still true to themselves, still confident in God's 
providence, still submissive to his chastisements, still thank
ful for his blessings, still ready to exclaim, in the language of 
Scripture "vVe are troubled on every side, yet not dis
tressed; we are perplexed, but not in despair; persecuted, 
but not forsaken; cast down, but not destroyed;" when we 
see such things, where is th,e man whose soul does not melt 
within him at the .sight? vVhere shall examples be sought 
or found, more full, to point out what Christiunity is, and 
what it ought to ~ccomplish ? 

What better origin could we desire than from men of cha
racters like these? Men, to whom conscience was every 
thing, and worldly prosperity nothing. 1\1en, whose thoughts 
belonged to eternity rather than to time. Men who, in the 
near prospect of their sacrifices, could say, as our forefathers 
did say," When we are in our gfaves it will be all one 
whether we have lived in plenty or in penury; whether we have 
died in a bed of down, or locks of straw. Only this is the 
advantage of the mean condition, THAT IT IS A MORE FREE

DOM TO DIE. And the less comfort any have in the things of 
• 

this world, the more liberty they have to lay up treasure in 
heaven." 1 1\Ten who, in answer to the objection, urged by 
the anxiety of friendship, that they might perish by the way, 
or by hunger, or the sword, could answer, as our forefathers 
did, "We may trust God's providence for these things. 
Either he will keep these evils from us; or will dispose them 
for our good, and enable us to bear them." 2 Men who, in 
still later days, in their appeal for protectipn to the throne: 
could say with pathetic truth and simplicity, as our fore-

1 3 Hutch. Collect. p. 29. 2 Ibid. 29, 30. 
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fa.thers did, "That we might enjoy divine worship without 
human mixtures, without offence to God, man, our own con
sciences, with lea.ve, but not without tem's, we departed ii'om 
our country, kinured, and fathers' houses into this Patmos; in 
relation whereunto we do not say, , Our garments arc become 
old by reason of the vcry long journcy,' but that ourselves, 
who came away in our strength, are, by reason of long ab
scncc, many of us become grey-headed, and some of us 
:-:toopillg for age." 1 

If these be not the sentiments of lofty virtue; if they 
breathe Hot the genuine spirit of Christianity; if they speak 
not high 'approaches towards moral perfection; if they pos
sess not an enduring sublimity; then, indeed, have I ill read 
the human heart; then, indeed, have I strangely ll1istaken 
the inspirations of religion. If men, like these, can be 
passed by with indifierence, because they ,yore not the 
vrincely robes, or the sacred lawn, because they shone not in 
courts, or feasted in fashionable circles, then, indeeu, is Christ
ian glory a vain shadow, and human virtue a dream, about 
\vhich we disquiet ourselves in vain. 

But it is not so· , it is not so. There are those around 
me whose hearts beat high, and whose lips grow eloquent, 
when the remembrance of such ancestors comes over their 
thoughts; when they read in their deeds, not the empty 
forms, but the essence of holy living anu holy dying. Time 
was when the exploits of war, the heroes cf many battles, 
the conquerors of millions, the men who waded through 
slaughter to thrones, the kings \vhose footsteps were darkened 
with blood, and the sceptred oppressors of the earth were 
alone deemed worthy themes for the poet, and the orator, for 
the song of the minstrel anl. the hosannas of the multitude. 
'rime was when feats of arms, and tournaments, and cru
sades, and the high array of chivalry, and the pride of royal 
banners waving for victory, engrossed aU minds. Time was 

1 Hutch. Collect. p. 328. 
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when the ministers of the altar sat down by the side of 
the tyrant and numbered his victims, and stimulated his 
persecutions, and screened the instruments of his crimes, 
- and there was praise, and glory, and revelry for these 
things. Murder and rapine, burning cities, and desolated 

• 

plains, if so be they were at the bidding of royal or baronial 
feuds, led on by the courtier or the clan, were matters of 
public boast, the delight of COl1l'ts, and the treasured pleasure 
of the fireside tales. But these times have passed away. 
Christianity has resumed her meek and holy reign. The 
Puritans have not lived in vain. The simple piety of the 
pilgrims of New England casts into shade this false glitter, . 
which dazzled and betrayed men into the worship of their 

• 

destroyers. 
It has been said, in the wantonness of folly, or the pre· 

sumptuousness of ignorance, that America was peopled 
much in the same way as Botany Bay, with outcasts and 
convicts. So far as respects New England, there could not 
be a more flagrant yiolation of the truth of history. The 
poor, the friendless, and the oppressed came, indeed, hither. 

• • 

But their soL· e:rime was, that they loyed God more than 
they feared man. They came, too, under the guidance of 
men elevated by their rank, their fortune, and their learning, 
.in their own country. Some of t.hem were allied to noble 
families, whose graceful honors have descended to our days. 
Many of them were gentry of the realm, and possessed 
public respect from their known virtues and opulence. Many 
were distinguished for high atta~nments in literature and 
science, and could trace back their matriculations to the Uni· 
versities of Oxford and C2mbridge. Many of them were 
.ripe for public honors at home, if they had chosen to remain 
there. Many of them were the friends and compeers of 
. Cromwell, and Pym, and Hampden, and Milton, and other 
.illustrious men, who in the midst of all the changes of party 
;and al~ the studied disparagements of royalty, still continue 
·.to attract the reverence of mankind. Need I name Winthrop, 
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Dudley, Endicott, Humphrey, Salton stall, Johnson, Nowel, 
Bradstreet, and Pynchon? Or, among the clergy, Higgin
son, Skelton, Cotton, Eliot, Davenport, vVilliams, Wilson, 
Norton, Rogers, and Hooker; to many of whom we may, 
with the honest enthusiasm of Mather, apply the praise of 
Salmasius, Vir nunquam salis la'llciatlls, nee temcre sine 
laude 1zominalldus.1 

But to us it would not be matter of regret, much less of 
- reproach, if the case were far otherwise; if we could count 

among oui-- ancestors only the humble, thc poor and the for
lorn. Rank, station, talents, and learning did indeed add 
lustre to their acts, and impart a more striking dignity to 
their sufferings, by giving them a bolder relief. But it was 
the purity of their principles, their integrity, and devout piety, 
which constituted the solid fabric of their fame. It was 

- . Christianity, which cast over their character its warm and 
gl"rious light, and gave it an everlasting freshness. It was 
their faith in God, which shed such beauty over their lives, 
and clothed this mortal with the form of immortality. In 
comparicon with these, the distinctions of this world, however 
high or various they may be, are but evanescent points,' a 
drop to the ocean, an instant to eternity, a ray '~light to the 
innumerous fires, which blaze 011 unconsumec' in the skies. 
This is not the poor,estimate of man, the being of a day; it 
is the voice of that Revelation, which has spoken to our 
hopes and fears with an authority, which rebukes, while it 

• convlllces, our reason. 
Let us rejoice, then, at our origin, with an honest joy. Let 

us exultingly hail this day as one of glorious memory. Let 
us proudly survey this land, the la~ld of our fathers. It is 
our precious inheritance. It was watered by their tears; 
it was subdued by their hands; it was defended by their 
valor: it was consecrated by their virtues. Where is the 

" 

1 Sec Eliot's Biog. Dictionary, Art, Dat'enporl)' 2 Hist. Collect. (2d 
series) p. 260. 
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empire, which has bf'l"l wun wiih so much innocence? VVhere 
is the empire, which has been maintained with so much 
moderation? 

I pass to other topics, whcre the task of vindication or 
apology becomcs a duty of the day; a task, which, I trust, 
may be performed with due reverence to our forefathers, and 
with a still greater reverence for truth. 

It has been said, that our forefathers were bigoted, intole
rant, and persecuting; tha ~ while they demanded religious 
freedom for themselves, they dcnied it to all othcrs; that in 
their eyes even error in cercmony or mode of worship was 
equally reprehensible with error in doctrine; and, if persisted 
in, deserved the temporal punishments denounced upon heresy. 
lVIr. flume 1 has dwclt with 110 small complacency upon the 
fact, that thc PurHans " maintained that they themselves were 
the only pure Church; that their principles and practiceH 
ought to be establif<hed by law; and that no others ought to 
be tolerated." 

~. "-- .. --- --_. 
1 am not disposed to deny the truth of the charge, or to 

conceal, or to extenuate the facts. I stand not up here the 
apologist for persecution, whether it be by Catholic or Pro
testant, by Puritan or Prelatc, by Congregationalist or' Cove
nanter, by Church or State, by the monarch or the people. 
vVherever, and by whomsoever, it is promulgated or sup
ported, under whatever disguises, for whatever purposes, at 
all times, and under all eircnm::;tances, it is a gross violation 
of the rights of conscience, and utterly inconsistent with the 
spirit of Christianity. I care not, whether it goes to life, or 
property, or office: or reputation, or mere private comfort, it 
is equally an outrage upon religion and the unalienable rights 
of man. If there is any right, sacred beyond all others, 
because it imports everlasting consequences, it is the right 
to worship God according to the dictates of our OW11 con
sciences. vVhoever attempts to .:lUl'row it down in any de-

) 6 Ilumc's lIist. Ilj.!, , 
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gl'ee, to limit it by the creed of any sect, tn bound the exercise 
of private judgment, or free inquiry, by the standard of his 
own faith, be he priest or layman; ruler or subject, dishonors, 
so far, the profession of Christianity, and wounds it in its vital 
yirtnes. The doctrine, on which such attempts are founded, 
goes to the destruction of all free institutions of government. 
'l'here is llot a truth to be gathered from history, more ccrtain, 

, 

or more momentous, than this, that civil liberty cannot long 
be separated from religious liberty without danger, and ulti
mately without destruction to both. Wherever religious 
liberty exists, it will, first or last, bring in, and establish po· 
litical liberty. vVherever it is suppressed, the Church esta
blishment will, first or last, become the engke of despotism; 
and ~\~erLhrow, unless it be itself overthrown, every vestige of 
politi iai right. How it is possible to imagine, that a religion, 

~-- breat, i!lg the spirit of mercy and benevolence, teaching the 
, , 
__ forgiveiless of injuries, the cxercise of charity, and the return 
1,.Qf good for e'ril; how it is possible, I say, for such ..L religion 

• 

to be so perverted, as to breathe the spirit of slaughter and 
persecution, of discord and vengeance, for differences of opi
nion, is a most unaccountable and extraordinary moral phe
nomenon. Still more extraordinary, that it should be the 
doctrine, not of base and wicked men merely, seeking to 
cover up their o\vn misdeeds; but of good men seeking the 
way of salvation with uprightness of heart and purpose. It 
affords a melancholy proof of the infirmity of human judg
ment; and teaches a lesson of humility, from which spiritual 
pride may learn meekness, and spiritual zeal a moderating 
wisdom. 

Let us not then, in examining the deeds of our fathers, 
shrink from onr proper duty to ourselves. Let us not be un
true to the lights of our own days, to the religious privileges 
which we enjoy, to those constitutions of government which 
proclaim:Chl'!stian equality to all sects, and deny the power 
of persecutio~ to all. Om fathers had not arrived at the 
great truth, that c"tct'ion, not opinion, is the proper object of 

• 
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Inllnan ]cgbhttion; that religious freedom is the birthright of 
man; that govcl'Ilments have no authority to inllict pnni~h
ment for eonsctcntions difi"erences of opinion; and 1hat to 
worship God according to om own belief is not only our 
privilege, but .is om duty, OUl' ab;.;olute duty, from which no 
human tribunal can absolYe us. \\T e should be unworthy of 
our fathers, if we should persist in error, when it is Imown to 
us. Theil' precept, like their exam pIc, spcaldng, as it werc, 
ii'om their sepulchres, is, to follo,v truth, not as they saw it, 
but as we sec it, fearlessly and faithfully. 

Let us 111ect t~lC charge against them of bigotry, intolerance, 
and persecution, and gather from it instruction and admoni
tion for our own conduct .. vVere our forefathers singular in 
this respect? Docs the reproach, if reproach it be, that men 
do not live up to truths which they do not comprehend, rest 
upon them alone? So far from this being true, there was not, 
at that time, in all Christendom, a single spot, however re
mote, in which the freedom of religious opinion ,vas sup
ported by prince or people. Throughout all Europe, if ,ve 
except Holland, the practice of burning heretics still prevailed, 
not only in Catholic but in Protestant counhies. And even 
in Holland, banishment was not an uncommon punishment 
for those, who obstinately persisted in heresies of doctrine.! 
What is it, then, that is required of our forefathers? . That 
they should have possessed a wisdom and liberality far supe
rior to their own age; , tbat they should have acted UPOll 

•• 

truths as clear and settled, of which faint glimmcrings only, 
or at least a brief and dubious twilight, had then shot up in 
unsteady streams to direct their course; , that, learned as 
they were, and wide as were their researches, and painful as 
was their diligence, they should have outstripped all otbers in 
the race, and surmounted the prejudices and prescriptions of 
twelve centuries. It would be dealing out a hard measure 
of justice to require perfect conformity under all eircnm-

J 6 Hnmc's Hist. 57, 163; 7 !!umc's IIi st. 20,41,515 . 

• 



• 

• 

IIISTORY AND INFJ.L'EXCE OF TITE rUIUTAXS. 443 
',! 

BtUI1CCS to our own sense of duty. It would be dealing out 
a still hardcr measurc to press upon olle poor, pcn;eeutcd sect 
the sins of all Christendom; to make them alone rcsponsible . 
for Opillioll~, which had become sacred by their antiquity, as 
well as their supposed coincidence with Scripture. Uniform
ity of faith and intolerance of error had becn so long the 
faYlwite dogmas of all schools of theology and government, 

• 

that they had ceased to bc examincd. They were deemed 
• 

text;; for the preacher, and lIot inquiries for the critic. 
I am aware that in the writings of some of the early re

formers there may be found, here and there, passages, which 
rccognize the principles of religious libert.y. But, we must 
remcmbcr, that they were uttered in the heat of controversy, 
to beat down the authority of the Romish Church; and so 
little \vere they sustained by public opinion, that they were 
lamcntably forgotten in the first moments of Protestant vic
tory. They were mere ouhvorks in the system of theological 
opinions, which might form a defence against Catholic at
tacks; and \vere treated with contempt or indifference, when 
heresies sprung up in the bosom of the new faith. My Lord 
Bacon, ill his discourse upon the unity of religion, written 
with a moderation becoming his great mind, and with a 
spirit of indulgence far beyond the age', has nevertheless 
contended strenuously for the unity of faith, and declared, 
that "heresies and schisms are of all others the greatest 
scandals." At thc same time, he boldly warns us not a to 
propagate religion by wars, or by sanguinary persecutions to 
force consciences." 1 At the distance of a century, the enlight
ened author of" The Sphit of Laws" avo\ved the doctrinc, 
that it is sound policy, when the state is already satisfied \vith 
the established religion, not to sufler the establishment of 
another. And while he declares, that penal laws, in respect 
to religion, onght to be avoided, he paradoxically maintains 
the doctrine, as a fundamental principle, that, when the state 

1 2 Bacon·' Works, 25!J. 
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is at liberty to receive or reject a new religion, it ought to be 
rejected; when it is received, it ought to be tolerated.l So 
slowly docs truth make its way, even among the most gifted 
minds, in opposition to preconceived opinions and prejudices. 

Nay, we need not go' back to other times for illustrative 
examples. Is it even now true, that the doctrine of religious 
liberty is received with entire approbation in Christendom '1 
,,'There it is l'cccived with most favor, is it not recognized 
mort~ as matter of toleration a'ld policy, than of right? suf· 
fered, rather than supported? connived at from fear, rather 
than vindicated upon principle? Even in England, fref' and 
enlightened as she is, how slow and re'uctant has been the 
progress towards a generous toleration! It is scarcely twelve 
years since _it ceased to be a crime, punishable with fine and 
imprisonment, to deny the doctrine of the Trinity. The 
Universities of Oxford and Cambridge are still, by their 
statutes, closed against the admission of Dissenters from the 
established Church ... For more than a century and a half, 
Protestant Dissenters of every description were excluded by 
law from the possession of offices of trust or profit in the 
kingdom. 'fhe repeal of the odious corporation and test acts, 

. by which this exclusion was guarded, was, after much resist· 
ance, accomplished only at the last session of Parliament; 
and the celebrations of this event, of this emancipation from 
thraldom of one thiJ'd of her whole population, are just reach· 
ing our ears from the other side of the Atlantic. The Catho
lic yet groans under the weight of disabilities imposed upon 
him by the unrelenting arm of power, and sickens at the 
annual visitation of that hope of relief, which mocks him at 
every approach, and recedes at the very moment when it 
seems within his grasp. Even in our own country, can we 
lay our hands upon our hearts, and say with sincerity, that 
this universal freedom of religion is watched by none with 
jealousy and discontent? that there are none, who would 

1 Montcsquicu's Spirit of Laws, book 25, ch, 10, 12, 
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employ the civil arm to suppress here;:;y, or to crush the 
weaker sects? 

,Vith what justice, then, shall we require from the Puritans 
of James's reign, lessons of Chri;:;tian liberality, whieh, evcn 
in the ni netccn t h century, arc rcjected by statesmcn and 
patriots, by laity and elCl'gy, ill rcgions adorned with all the 
refinements of letters, antI the light:; of :-;cience ? If they had 
continued in the mother country, it is more than probable, 
that perf'ccution would have taught them, what reason and 
revelation had failed to teach them. They would have 
reached the point, at which thc Independents ani yed in the 
next reign, whose true glory it is, that, " of all Chri:-;tian sects, 
this was the first, which, dnring its prosperity as well as its 
adYersity, ahvays adopted the principle of toleration." 1 

But our forefathers acted far otherwise. The truth of his
tory compels us to admit, that, from the first settlement down 

. to the charter of vVilliam and l\Iary, in 1692, ill proportion as 
they gathered intcrnal powcr, thcy were lcss and less disposed 
to share it with any other Chri::;tiull sect. That charter con
tained an express provision, that therc should bc "a libedy of 
conscience allowed in the worship of God to all Christians, 

• 

except Papists." Objectionable as this clause would have 
been uncleI' other circumstances, the recent attempt::; of James 
the Sccond to introduce Popery, and the dread which they 
entcrtaillcd of -being themselvcs the subjects of political, as 
wel! as religious persecution, reconciled them to it, and they 
hailed it almost as another 1l2agJZ(b c/ta}·ta of libeTty." 2 So 
true it is, that accident or intcrest frequently forces men to 
the adoption of correct principles, when a sense of justice has 
totally failed to effect it. In the intermediate period, the 
Quakers and Anabaptists, and, in short, all other Dissenters 
from theil' creed, had been unrelentingly persecuted by fine, 
imprisonment, banishment, and sometimes even by death 
itself. Episcopalians, too, fell under their special displeasure; 

1 7 IIUlllC'S IIist. 20. 

38 
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2 1 lIulch. lIist. 75, umlllot0. 
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and, notwithstanding every effort of the Crown, by thrcnts 
and remonstrance, they studiously excluded them from evcry 
office, and ~ven from the right of snffi·age. No per!';on but 
a freeman was permitted to vote in any public affairs, or to 
hold any officc; and no person conld become a frceman but 
by being a member of their O\yn ehurch, and recommended 
by their own clcrgy.l In truth the clcrgy possessed a po\VC'r 
and influence in the state, as great as e"cr was exercised 
under any church establishmellt what50('ver. There.was not, 
until after the repeal of the first charter, in 1676, a single 
Episcopal society in the \vholc colony; 2 and even the cele
bration of Christmas was pun~shed as a public offence.3 In 
this exclusive policy our ancestors obstinately persevcred, 
against every remonstrance at home and abroad. \Vhen Sir 
Richard Saltonstall wrote to them his admirable letter, which 
pleads with such a catholic enthnsiasm for toleration, the 
harsh and brief reply was, " God forbid our love for the truth . 
should be grown so cold, that we should tolerate e1'ro),8."4 
And Cotton himself, "whose praise is in all our churches," 
the man, who could, with a noble independence, address him· 
self to the bishop of Lincoln in language like this: "How
eyer much I do highly prize, and much prefer othcr men's 
judgment, and learning, and wisdom, and piety; yet in things 
pertaining to God and his worship, still I mZlst (as I ought) 
live by my own faith, not theirs;" such a man, I say, could 
meanly stoop, in the defence of persecution, to argumcnts not 
unworthy of the worst ages of bigotry.s They went farther, 
imitating in this respect. the farfians act of uniformity of 
Elizabeth, and compelled an attendance upon their own 
mode of worship under a penalty. Yes, the very men did 

-
this, who thonght that paying one shilling for not coming to 
prayers in England was an unsupportable tyranny.6 Yes, 

1 3 Hutch. Collect. 478, 484, 520, note. 2 3 Hutch. Hist. 430, 431. 
33 Hutch. Collect. 419, 482; Colony and Prorince Laws, edit. 1814, 

p. 119, ch. 50. 
43 Hutch. Collect. 401, 402. 5 Ibid. 403. 
G Ibid. ,118, 419, 422 i llIutch. lIist. 75 . 
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the ycry men, \vho asked from Charles the Second, after his 
rcstoratioll, liberty of cOllsciencc and worship for themselvcs, 
,,"ere deaf, and dumb, and blind, when it was demanded by his 
cOlIllni5::;ioncrs for Episcopalians and others. They silently 
eraded the claim, or resolutely rcfui:ietl it, as th(' temper of 
the i imcs enabled them to act." 1 

frhe very efforts, made in the colony to establish this 
uniformity of faith, all'orcl striking proofs of the utter hope
le:!snc:;:5, as well as inju5tice of such attempts. 'Vithin ten 
yeari:i artel' their fir::;t landing, the whole colollY was thrown 
ililo confn::-ioll by religious dissensiolls, by cont.roversies about 
faith, and about forms of church go\-crnment; about the 
corcnullt of grace, and the covenant of works; about liberty 
of cO!liicience, and exclusi veness of worship; about doctrines 
so my:.;ierious and subtle, as seem past all human compre~ 
hension, aud custom:; so trifling anel vain, as SG£91 beyond 
the rcach of ecclesiastical censnre. \VllO could imagine, that 
thc rC\Tl'ies of l'Irs. Hutchin::i' 'n, and the question, whether 
ladie:.; should wear veils, and the legality of bearing the cross 
in a military standard, should haye shaken the colony to its 
foulldations? So t.hickly sown were the seeds of spiritual 
discord, thai: more than fourscore opinions were prolloanced 
heresie::;, by an ecclesiastical Synod convened in 1637.::) Yet 
were the difficulties far fro111 being removed, although fines 
anu imprisonment and banishmclIt followed in the train of 
the eXe0l11111 ullications of the Church. The struggle for tole
ration was still maintained; the discontent with the laws 
which confined political prl vilpges to church members, con
stantly increased; and diversities of faith at last grew up, so 
llumerous ane.! so formidable, that persecution became less 
frequcnt, because it was less safe. 'The single fact, that, 
under this exclusive system, not more than one sixth of the 
({unlilled inhabitants were freemen in 1676, aflords an ample 

13 Hutch. Collect. 188, 191,192,193, 19.!, 418, ·119, .122; 8 Hist. Collect. 
(::.ceolll[ series) pp. 76, ,8; 1 lIuteh. IIi:;t. Appcmlix, 537; 3 lInteh. Collect. 
41S, ,Iii:?, 48,1,519,520. . 
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commentary upon its injnstice and folly. Five ~ixths of the 
colony \vcre di;:;fnmchi;:;ed by the influence or the ccclc:5iastical 
power.1 

'rhe fundamental errol' of am ancestors, an error whieh 
began \yith the very settlement of the colony, was a doctrine 
which has ::;ince been happily exploded; I mean the necessity 
of a union between chnrch and state. 1'0 this they clung, 
as the Dr1\: of their :mfety. They thought it the only sure way 
of fOllnding a Christian commonwealth. 'rhey maintained, 
that ,; church govcl'IIment and civil goyernment may very 

well stand together; it beillg the duty of the magistrate to 
take care of matters of religion, and to 1'mpruve his civil 
authority for ob:5erving th~ duties commanded by it."!l They 
not only tolerated the civil power ill the suppression of heresy, 
but they demanded and enjoined it. They preached it in the 
pulpit and the synou. It was in their closet prayers, and in 
their public legislation. The arm of the civil government 
was constantly employed in snpport of the dcnulleiations of 
the Church; and, withont it;:; forms, the Inqui:::ition existed in 
substance, with a full share of its terrors and its violence. 
There was, indeed, far more caution in shedding human 
blood; but there was 8carccly less indulgence for human 
error. For such proecedi ngs there was not the poor apology, 
which has been sometimes snggcHted, that every religion, 
whieh is persccuted, becomes itself persecuting, because it 
attacks the religion which persecuted it, not as a religion, 
but as a tyranny.3 Our ancestors could not frame snch an 
apology for themselves; for no ecclesiastical tyranny attempt
ed to usurp authority over them within the colony. It had 
a deeper origin, in that wretched doctrine of t.hc union of 
Church and state, by \vhich Christianity has been made thc 
minister of almost every wrong in the catalogue of crimes. 
It has been said, with as much trnth as force, by one of the 
most eloquent of modern divines, that" The boasted alliance. 

1 3 Hutch. Collect. 48·L 2 1 IIuteh. Ilist. 434. 
3 Montesquieu's Spirit of Laws, book 25, eh. 9. 
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between church and state, on which so many encomiums 

flare been lavished, seems to haye been little mol'c than 

a compact between thc priest and the magistrate to betray 
the liberties of mankind, both ci viI and religiou:::." 1 

'1'0 the honor of New ElIglnllll be it said, that if here. 
pcr:3ccution obtl).ined an early triumph, here also, for the ilrst 

time since the Heformat~,?n, was simultaneously proclaimed 
the doctrine of liberty 0'[\ conscience, . a doctrinc which, I 

trust, will, by the blessing of God, be maintained by us and 

our po:-;tcrit.y at all hazards, and against all encroachments. 

Here, all this very spot, in Naumkeag, in this "bosom of 
" 

consolation," 2 it was pri)claimed by Roger Williams, in 

ly35; and for this, among other gra ve ofil~rlCes, he was sen
tenced to banishment. He lled to Rhode Island; and tbere, 

in the code of laws for the colony, planted by his energy and 

sagacity, we read for t.he first time since Christianity ascended 

the thronc of the Cmsars, the declaration that "conscience 

should be free, and mcn shoulcl not be punished for worship
ping God in the way they were persuaded he required,"
a declaration which, to the hOllor of Rhode Island, she has 

Bever departed from, a declaration "which puts to shame 
many a realm of wider domains and loftier pretensions. It 
still shines among her laws, \vith an argllment in its support 
in the shape of a preamble, which has rarely been surpassed 

ill power of thought or felicity of expression.3 Massachu

setts may blnsh, that the Catholic colony of Lord Baltimore, 

and the Q.uaker, the blameless Quaker colony of Penn, were 

originally founded all the same generous principles of Chri~t

ian right, long before she felt or ackllowledged thern.4 

1 Hobert Hall; "Chl'istianity Consistent with a LOte of Freedom." 
2 In " The l)lantcr's Pica," published ill London, ill 1 G30, the writer says 

that :Xalllllll Kl!ike is perfect Hebrew, and by interpretation means" The 
l)osol11 of consolation." 

3 It is (litHost in totidem verbis with the act of Virginia, of 1 is;), which bas 
been attl'illllterl to Mr. Madison. To which state the 11ICI·it of the 0l'if5ina1 
draft belongs, I am unable to say, as I have not the mcans of tracing It in 
Rhode Island acts earlier than in the Digest of 1 i9S. 

4 1 Pitkin':; lIist. 56, 6 i; Chalmers, p. 21S; 2 Proud's IIist. Append. 
38 .". 
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vVhile, then, we joyfully celebrate t.his anniversary, let us 
remember that our forefathers had their faults as well as 
virtues; that their example is not always a safe patt.ern for 
our imitation, but sometimes a beacon of solemn warning. 
Let us do, not what they did, but what with our lights and 
advantages, ',"hey would have done, must have done, from the 
love of country, ~nd the love of truth. Is thcre anyone who 
would now, for a moment, justiry the exclusion of eycry 
person from political right::; and privileges who is not a Con
gregationalist of tbe straite~t f:ect in doctrine and discipline? 
Is there anyone who would excllllle the Episcopalian, the 
Baptist, the J\Iethodbt, the quaker, or the Universalist, not 
merely from power and Chri~t.ian fcllowship, but from breath
ing the same air, and enjoying the same sunshine, and reap
ing the same harvest, because he walks not in the same faith, 
and kneels not at the san1e altar with himself? Is there any 
one who would bring back the bygone penalties, and goad 
on tender consciences to hypocrisy or self-destruction? Is 
there anyone who wonld light the fagot to bum the inno
cent? who would stain the temples of God with the blood 
of mart.yrdom? who would cut ofr all the charities of human 
.life, and, in a religious warfare, arm the father against the 
son, the mother against the daughter, the wife against the 

• 

husband? who would bind all posterity in the fctte1':5 of his 
·own creed, and shipwreck their consciences? If any such 
there be, whatever badge they may weal', they arc ene
mies to us and our institutions. 'rhey would sap the found
ations of our civil, as well as religious liberties. 'rhey would 
betray us into worse than Egyptian bondage. Of the doc
trines of such men, if any such there be, I would say, with 
the earnestness of the apostolieal exhortation," 'ronch not, 
taste not, hall dIe not." If ever there could be a case in which 
.intolerance would rise almost into the dignity of a virtue, it 
,would be when its object was to put dmvn intolerance. No 
. let us cling with a holy zeal to the Bible, and the Bible 
,only, as the l'eligion of Protestants. Let us proclaim, with 

, 
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Milton, that" Neither traditions, nor council:;, nor canons of 
uny visible church, much less edicts of any civil magistrate, 
or cidl session, but the Scripture only, can be the final judge 
or rule in matters of religion, and that OJl~1j in tlte conscience 
of' etcr!} Ckristian to ldmsclJ." Let 11S inscribe on the 'walls 
of our dwelling-houses, in our temples, in our halls of legis
lation, in our courts of justice, the admimble declaration of 
Queen Mary, the consort of vVilliam the Third, than which 
a nobler precept of wisdom never fell from uninspired lips, ~.
" It is not in the power of mell to believe what they please; 
and therefore they ::ihollld not be forced in matters of religion 
contrary to their persuasions and their consciences." 1 

I pass, with unmixed pleasure, to other and more grateful 
topic~, where approbation ne8d not be slo\v, or praisc parsi
monious. If, in laying the foundations of this Chri::itian 
commonwealth, our forefathers were governed, in rcspect to 
religion, by a spirit unworthy of Protestantism, it was far 
other\\"ise in rcspect to their civil institutions. Here, a wise 
forecast and sound policy directed all their operations; so 
wi:;e and so sound, that the lapse of two hundrcd years has 
left unchanged the body of their legi:;lation, and, in a grn~ral 
sense, added little to their securities for public or private 
right:;. There is no reason to snppose that they were opposed 
to monarchy, as a suitable form of government for thc mother 
country, or that opposition to the civil establishments min
gled in the slightest degrec with the motives of their emigra
tiOIl.2 There is just as little reason to suppose that they de
sired or would have acquiesced in the e:;tablishment of a 
colonial monarchy or aristocracy. On the contrary, we know 
that they refused to confer the magist.racy for life; and that 
they repelled evcry notion of an hereditary nobility, in their 
celebrated answer to the propositions of Lord Say and 
Scale.!) This attachment to the for111 of government of the 
mothcr cQuntry was not only sincere, but coi1tilll1cd down to 

1 !) Hist. Collect. 251. ~ 3 Hutch. Collect. 326. 
3 1 Hutch. Hi~t. ·190, 4D3, ,19·1. 
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the Revolution. r:rheir descendants took many opportunities 
to ednce it; and some 0[' the most powerful appeals made 

-
by the patl'io~s of the revolution to the British Crown ar~ 
filled with eloqnent profe5sions of loyalty. The formation 
of a Hcpublic was the necessary result of the final scpara
~ ~on i'l'Ol11 Bngland. The controyersy was then narrowed 
down to the consideration of what form of gOYl~rnment they 
might properly adopt. All their habits, principle~, and insti
tutions prohibited the existence of a real to titular peerage. 
'fhey had no materials [or.a king. They were, as they had 
been from the bcgil111 ing, eS:3entially }'rpublicans. They fol
lowed the lead of their existing institutions; and the most 
striking change introduced by them \"as the choice of a 
governor by themselves, as a i:il1bstitl1tc for the like choice by 
the Crown. 

Their connection with and dependence npon the mother 
country grew up from their national allegiance, and was con
firmed by the sense of their own weakness and the desire of 
protection. III return [or thi!::i protection, they werL~ ready to 
admit a sovereign right ill Parliament to regulate, to some: 
though to an ullLlefillcd extent, their foreign intcrcol1l'se, nnd 
in the Crown to snpel'vi~e their colonial legislat.ion. But 
they never did admit the right or Parliament or thc Crown 
to legiolate generally [or them, or to interfere with their do
mestic poliiy. On the contrary, from the lirst i11ey re::isted 
it, as an encroachment upon their liberties. This was more 
emphatically true of l\IassachuseUs than of any other of the 
colonies. The commissioners of Charles the Second, in 
1605, reported that" she was the last and hardiiest persnaded 
to use his majesty's name jn the forms of justice;" , that 
her inhabitants "proclaimed by sOllnd of trumpet, that the 
General Court was ihe snpremest judicatory in all that 
province;" H that the commissioners' pretending to bear 
appeals was a breach of their privileges;" "and that they 
should not permit it." 1 111 short, the commissioners well 

] 3 lIut«.:h. Culled .. 1-1 i, ,JI8. 
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dC;3C'ribed "their \vay of gOH'l'nmclIt as COIJ/IJI()}ul'callh like." 1 

Ercl1 in relation to foreign commerce their strollg :-:CIlSC of 
indq1C'nJcllce was illustrated by the complaiut: that "no 

notice was taken of the act of lI<l\-igntioll, plalltation, or allY 

otlH'l' In,,-:; made in England for the regulation of trade; all 
nations having free libcrt.y to come illto their ports, and \-cIHl 

their commodities without any restraint.'::l These act::; of 

l1:l\'igaiioll ~Uld trade were nevcr recoglJi:r.ec1 as ill forcc in the 
colony, nntil theil' own legislature l'C(luil'cd theil' observance.:.! 

So strcnnou::; were our ancestors, cyen at this early pcriod, in 

maintaining the doctrine, that Parliament could not bind 

them, bceause they were not represented thcre. So jealous 

were they to guard against oycry usurpation of the Crown. 
He, indeed, mnst have read our anna]::; with a \'ery careless 

eye, who docs not perceive, at every turn, a constant struggle 
for ~mbstal\ tial indcpcllllcncc. 

The basis of their .i Llsti tutions was, from the first settlement, 

repUblican, The people were the admitted source of all 

power. They chose the magistrates and the executive. They 

established a representative government; ihcy created a colo

nial legislature, whose powcr to cnact law~ was, until the 

ovcrthrow of the first charter, deemed for most purpose:; abso

lute and supreme. Theil' earliest legislation recognized the 
great rights secured by the l\Iagna Charta of Eugland: the 

trial by jury; the free administration of justice; the equality 

of freemen; the abolition of all slavish and feudal tenures; 

and, abovp all, the distribution of inte::itate estates among all 
the descendants of the deccased. 'l~his was indeed a signal 

triumph over the prejudices in favor of primogeniture. It 
constituted a fundamental principle in their policy i and, by 

its silent, but irresistible ini1ncl1ce, prenmtccl the undue accu

mulation of estates in a few hands, so that the introduc

tioll of a colonial nobility became absolutely impracticable. 

1 :} Hutc1l. CoHect .. 122. 
!! Halldolph's Letter in I6i6; 3 lIutcll. Collect . .J.DG. 
:l 1 lIutch. llist, 322 j 3 lIutch. Collect, 521. 
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Henceforth, the partible nature of estates was so fixed in 
public opinion, that it broke down every attempt to perpetu. 
ate entails; and left the mass of our lanucd intore::;t;:;, as we 
now find them, in the posse;:;sion of the yeomanry in fee 
simple. \Vhjle this great law of descents exists, it will for
ever prevent the cstablislnncnt Ji' any arbitrary powcr. 'l'he 
government, that 011ce admits it into its coue,"may remain in 
form a monarchy, or an aristocracy; but it will follow the , 

impulses of public opinion, a"nd find it::; surest protection in 
the advancement of popular princi pIc;:;. 

Thus broad, thus ele\'atec1, W(U; the early legislation of our 
forefathers. If we except from it that portion, which was 
tinged by the bigotry and snperstition of the times, we shall 
find it singular for its wisuorn, humanity, and public spirit j 
and admirably adapted to the wauts of a frec, simple, and 
intelligent people. 

Among the most striking acts of their legi:31ation are 1hose, 
which respect the cause of learning and cdu~ation, \Vithin 
ten short years after their tirst settlement, they founuctl the 
University at Cambridge, and endowed it with the sum of -four hundred pounds; a sum, which, considering their means 
and their wants, was a rnost generou:> benefaction. Perhaps 
no language could more significantly cxprc:3s the dignity of 
their de~ign, than their own word:>. "After God had carried us 
safe to Ne\y England," said tlH"'y, ,; and we had bnildeu our 
houses, provided necessaries for our livciihoou, reared con-

• 

venient places for God's worship, and Settled the civil gowrn-
ment; one of the next things we longed for, and looked after, 
was to advance learnillg and perpetuate it to posterity, tIl'eat!· 
ing to leave an illiterate ministry to the churches, when our -
present ministers shall lie in the dust.:' 1 They were not dis
appointed in their hope::;. By the blessing of Proviuence, 
this little College, planted by their hands, and nursed by their 
care, has flouri::;hccl. Already she counts nearly six thousand 

1 1 IIi:>t. Colleet. 2-10, 
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in hel' matriculations. She still stands erect, in the midst of 
her ofl~pl'jng, clothed with her allcient glOI·Y and matron dig
nity, Gnd lo,"elier by lIer age. Our Iwarts still yearn towards 
her; om thoughts still kindle at her praise; our prayers still 
rise' for hel· prosprrity. 'Vo may smile at the carly charge 
made by the royal commissioners, that" it may be feared this 
College may a11'o1'd us many schismatics to the Church':' 1 

Bnt ,\-e proudly proelnim thcir reluetant confession: that by 
her means i hcre was "a scholar to their milli:5ter in cycry 
to,,"n or yillage" in l\Iassachl1sctts.2 

But the truest glory of our forcfathcrs is in that system of 
public instruction, which they instituted by law, and to which 
Ne\\" England owes more of its character, its distinction, and 
it:; prospprity, than to all other causes. If this system be not 
altogether without example ill the history of other nations 
(a:; I suspect it to be, in its structure and extent,) it is, con
sidering the age ancl means of the projectors, an extraordi
nary ill:;tance of ,,-ise legislation, and worthy of the most pro
found ~tatef;mcn of atW timc~. At the di::;tance of ccntu-

• 
ries it stands alone and nnri,·allecl. Europe has not ventured 
as yet to copy its outlines; nor could they be copied in a 
despotism, without ulJderminillg it;,; founciatiolJs. England 
herself, where letters ancllearning ha,'c so long held the high
est rank, is but just b~ginning to think s('riou:-:ly of a system 
of national instruction: alJd her statesmen me now gather
ing admiration at home from schemes of public education 
far, ,-cry far short of what her o,nl poor, feeble, neglectcd 
colony established at the starting point of its political exist
ence. Ye5, it was in this system of public instruction that 
our fathers laid the foundation for the perpetuity of our insti
tutions, and for that growth of sound mora}:;:, industry, and 
public f:pirit, which has never yet been \vanting in Ncw Eng
land, and, we may fondly hope, will forever remain her 
appropriate praise. Yes, in the year 1647, they ordered every 

I :; IIutcIl. Col1ee1. 421. :;) DJid. 413. 
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township of fift.y householders to maintain a public school at 
public expen~e; and every township of one hundred house
holders to maintain in like manner a grammar school, to 
instruct youth, and .fit them for the Unh'el'sity, "to the end," 
say they, in this memorable law," to the end, that learning 
may not be buried in the graves of our forefathers, in church 
and commonwealth." And this was done by them, when 
they had just made their rust lodgment in the wildel'l1es~; 
when they had scarcely found leisure to build, I do not Ray 

fail' dwellings, but humble cottages for their own shelter and 
safety. vVhen they were poor and unprotected, persecuted 
and in peril they could then look forward with a noble 
disregard of present enjoyments, and forgetting themselves, 
provide the bread of life for their posterity. This system 
has never been broken in upon: it ::still stands, in its sub
stance, on the pages of our statute book, an enduring record 
of \visdom and patriotism. Under its blessed influence our 

youth have grown up. They llUye received early instmetion 
in their rights and liberties, and, as the law itself requires, 
" not only in sound literature, but in sound doctrine':' . It is 
here that industry has learned the value of its own labors i 
that genius has triumphed over thc discouragements of pro
perty; that skill has given polish, as well as strength, to 
talent; that a lofty spirit of independence has been nourished 
and sustained; that the first great lesson of human improve
ment has been taught, that knowledge is power; and the last 
great lesson of human experience felt, that \vithout virtue 
there is neither happiness nor safety . 

I know not what more munificent donation any govern· 
ment can bestow, than by providing instruction at the public 
expense, not as a scheme of charity, but of municipal policy. 
If a private person deserves the applause of all good men, 
who fOlUlds a single hospital or college, how much more are 
they entitled to the appellation of public benefactors who, 
by the side of every church in every village, plant a school of 
letters. Other monuments of the art and genius of man 

• 
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mny pl'rish; but these, from t.heir very nature, seem, as far 
fU:; human foresight can go, absolutely illunortal. The tri

umphal arches of other days have fallell; the sculptmcd 
('olull1ns have crumbled illto dust; the temples of ta::;tc and 
religion havc sunk i11t(' decay; the pyramids them::;clvcs seem 
bnt mighty sepulchres, hastclling to the same oblivion to 
'which the dead they co\'er havc lOllg Hinee passed. But 
here c\'ery successh·c generation become::> a Ii ving mcmorial 
of our public schools, and a li\'ing exam pIc of their excel
lence. Neyer, never may this gloriou:; institution be aban

dOlled or betrayed by thc weakness of its friends, or the 
power of its advcrsaries. It can scarcely be abandoned Qt' 

betrayed, while New England remains free, and her repre
sentatives are true to their trust. It must [or eyer count in 

its defence a majority of all those who ought to inlluence 
public affairs by their yirtues or their talents; for it must be 

that !ll?l'C they first felt the divinity of knowledge stir within 

them. ,Vhat consolation can be higher, what reflection 

prouder, than the thought, that in weal alld ill woe our 

ehildrcl1- al'C under the public gl1arc1iallshi p, and may here 
---

gather the Jl'llits of that lcal'lling, which ripcns for etcrnity? 
Thcrc if! alloihcr topic cOllllected with the seiilemcllt of 

this country which may not be pasi:ied over upon this oeca

~ion, At the very threshold of the enterprise a. nice quest.ion, 
boih in morals and public law, must havc presented itself to the 
COl1:-5iclcl'atioll of cOllseiclltiou;:; mind:5. How far was it lawful 

to people thi;:; \Yestern world, and deprive the Indians of that 
CXclllSi rc sovereignty over thc soil 'which they had exercised 
for ages beyond the reach of human tradition? Men of deep 
reflection, and especially mcn who felt a seriou::;, religious 
accountability for their conduct, could 1101. be presumed to 
pass oycr snch a subject ,vithout weighing it w.~th scrupulous 
delicacy. It did not escape thc attention of our forefathers. 
They met it, and discussed it with a manly freedom. They 
sought neit.her to disguise their own opinions, nor to conceal 
the real dit1iculties of the illquil'Y. 

39 
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In ascending to the great prillciplcs upon which all human 
society rests, it mm;t be admitted that there are some which 
are of eternal obligation, and arise from our relatiolls to 
each other, and our common dcpendence npon our Creator. 
Among these are the dut.y to do justice, to love mercy, and 
to walk humbly before God. rrhere are others again which 
are merely founded in general convenience, and presuppose 
some regulations of society, or conventional law. The rights 
belonging to this latter class arc icoextensivc only with the 
nations which recognize them; and, in a general sense, can
not be deemed obligatory upon the rest of the world. The 
plain reason is, that 110 portion of mankind has any authority 
delegated to it by the Creator, to legislate for, or bind all the 

'-' 
rest. The very equality of Ol'iginal rights, which ever'y argu-
ment presnpposes, excludes the notion of any authority to 
control those rights, unless it is derived by grant or surrender, 
so as to bind others in conscience and abstract justice. 

We are told in the Scriptures, that in t.he beginning God 
gave man dominion over the earth, and commanded him to 
xeplcnish and subduc it; anel this has been justly said to be 
the true and solid foundation of man's dominion oyer h.I 

But this principle does not lead to the conclusion that any 
particular person may acquire to himself a permanent and 
exclusive interest in the soil; much less, that any single 
nation may appropriate to itself as much of the surface as it 
shall choose, and thus l1mrow down thc common inheritance, 
and exclude all others from any participation in its products 
for the supply of their own wants. If any right can be 
deduced from this general grant of dominion to man, it is of 
a far more limited nature; the right to occupy what we pos
sess during the time of possession, the right of mere present 
enjoyment; which seems to flow as much from the consider
ation that no one can show a better right to displace us, as 
from the consideration, that it affords the only means of any 

1 2 Bl. Com. 2. 
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enjoyment, But where shall we find, independently of max

ims dcrived from soeiet.y, the right of allY Bation to exclude 

others from cultivating the soil, 'which it docs not ib:ielf choose 

to cultivate, but which may be indispensable to supply the 

lIccc:!sitics of others? 'Vhere is the principle which with
draws from the common inheritance, und gi\'cs to a few 
what the bounty of God has provided for all? rl'he truth is, 
(though it is a truth rarely brought into di:;cu:3sion among 

eh-ilif-cd ll:1tions,) that cxdusive sovereignty or ownership 

of the 1-30il is a dcri\'ativc right, resting upon municipal regu

lations and the public law of 80ciety; and obtaining its 
, 

witole validity [1'0111 the recognitiolls of the communities, 
, 

which it binc1::;, and the arm of power, which cncirdcs and 

protects it, It is a right founded UPOll the soundest policy; 

aud has conduced, more than almost any human achieve
ment, to create the virtues which strengthell, and the refine

ments which gl'ace civilized life. But if general consent 

should abolish it to-morrow, it would be diIIicult to sa,Y that 

a return to the patriarchal or pastoral state of nations, and 

t1w community of property, would be any departure from 
natural right . 

. '\Vhcn this continent was first discovered, it became an 

object of cupidity to the ambition of many of the nations of 

Europe, :Each eagerly sought to appropriate it to itself. 

Bnt it was obvious, that, in a mutual struggle for power, 
contC::its of the most sanguinaJ'y nature would soon intervene, 

if some general principle were not adopted, by thc consent of 
all, for the government of them all. rrhc most flexible and 

cOIl\"ellicllt principle, which occurred, was, that the first dis~ 
co\-cry should confer upon the nation of thc discoverer an 

exclusive rjght to the soil, for thc purposes of sovereignty and 

seitlemcn t. 'l'hi:;; princi pIe was accordi ngl y adopted, and 

became a fundamental doctrine in the code of legal ethics, by 
which the European govcl'l1ments regulated their acquisitions. 

No European subject was permitted to interfere wit.h it; and 
the possession acquired under it was deemed absolute and 

• 
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nnquestionable. In rc~pcct to desert place~, the principle, 
as olle of peace and eqnality of bcnefits, is not, perhaps, 
obnoxious to ccnsme. But in rei:'pect to countries already 
inhabited, neither its general jn~ti('e, nor its conformity to 

• 
public law, entitles it to eommclllb.tion. If, abstractly eon-
sidered, mere discovery could conf('l' any title, the nath'es 

• 

already po::;sessec1 it by mch prior discovery. Jf this were put 
aside, and mere posses::;ion conkl confer ~overeignty, they had 
that possef'sion, and were entitled to the soycreignty. In 
short, it is clear, that, upon the principles generally recognized 
by European lw.tions, as between thcmscl\'l~s, the nutiyes 
could not be rightfully displaced. And if they were not enti
tled to the bendit of those principles, they might still stand 
upon i he eternal laws of natural juslicc, and maintain their 
right to share in the common inheritance. Such::t conclusion 
could not escape the sagacity of the s;'atc:-mcn and prillces of 
the old world; but it was qnite too rcfined to ~aii!:ify their 
ambition and IU:5t of dominion. It was easy to found an 

• 

argument for the c:xpubion of the nntives upon their infi· 
delity and barbarism, which allo\\'cd thcm to be treated as 
the enemies of God. It was still more plau~iblc to hold out 
the prospect of c01l\'erting them to the Christian faith, and 
thus to secure ::t new triumph to civilization and the cross. 
If their territory was invaded, and their governrnent~ were 
overthrown, if they were compelled to yield to the superior 
genius and power of Europe, they would still receiw an 
ample compensation, in their admission into the bosom of 
European society, with its wiYilegcs and improvements. 
Such were some of the suggestions by which royal ambition 
sought to disguise its real objeet~, antI to reconcile to religion 
itself the ~pirit of conqnest. It is but justice, however, to add, 
that there was no public a\'owal, that the natiycs possc::=,cd 
no right whatsocver. On thc contrarY, it was conceded, that 

v 

they possessed a present right of occupancy; temporary, 
indeed, and limited; which might be surrendered to the dis
covering 11ation, and in the mean time was entitled to resi~ect . 

. - .. 
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Om forefathers did not attempt to justify iheil' own emi
gration and settlement, UpOil the European doctrine of the 
right of discovery. 'fhcir patent from thc Crown contained a 
graut of thiii right; but they fclt that thCl'C was a more gcne
ml qucstion behind, "\Vhat warrant have we to take that 
land, which is, and haih becn of long' time, possessed by 
others, the sons of Adam? " Their allswer is memorable for 
it~ clca\'llcss, strength, and bold a:;scrtioll of principles. 'fhat 
which is common to all, say tlH'Y, i:'3 proper to 1l01lC. 1'his 
savage people rulcth over many lands without title or pro
pcrty, "\Vhy may not Chri:;tialls have liberty to go and 
dwell amongst them in their wa.;:;te lands? God hath given 
to the son:-; of men a twofold right to the earth. There is a 

natural light and a civH right. The first right was natural, 
\\'hcn mell held the earth in common. "\Vhen, afterwards: 
thcy appropl'iated some parceL; of ground, by enclo:;ing and 
pcclliiar malluranc:c, t.his, in time, got them a civil right. 
There i~; more than enough land for us and them .. God hath ,. 

consumed them \vitlt a miraculous plague, whereby the 
g"cater part of the country is left void of inhabitants. Be
siuc;:;, we ~hall corne in with the good leave of the nativcs.1 

Such ul'gnments were eertaiuly not unworthy of mcn of scru
pU\OU:5 virtue. They wcre aided by higher cOll::sidcrations, 
by the dc::,ire to propagate Christianity among the Indians i 
a c1c:3irc, which is breathed forth in their confidential papers, 
in their dOIUC'stic lctters, in their private prayers, and in their 
public devotions. In tili:; object they wcre not only sincere, 
but constant. So sincere and so constant, that one of the 
grayc accnsation.3 against them ha:; been, that, in their religious 
zeal: they compelled the Indians, by penalties, to attend public 
i\'or:ihip, and allured them by presents, to abandon their 
infiJelity.2 In truth, the pl'Opagation of Christianity was a 
leading motive with many of the early promoters of the set
tlelllent; and \YC need 110 better proof of i.t, t.han the esta-

l 3 HuHl. Collect. 30. 31. • 2 3 Hutch. Colleet. 28, 32, .120, 490 • 
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blishment of an Indian Reho01 at Harvard College, to teach 
, 

them the rudiments of the Cbri~tian faith. 
vVhatever, then, may h:1\'e heen the case in other parts of 

the continent, it. is a faet, and it ~hould not be forgotten, that 
our forefathers never attl'l1lpied to displa{'c the Indians by 
force upon any pretence of EuropC'nn right. They occupied. 
and cultivated what was obtained by grant, or \vas fonnd 
vacant. rrhcy constantly rcspeetcd the Indians in their set· 
t.lements and clairns of soil. They protected them from their 
enemies, when i hey ~onght refuge among them. rrhey sti· 
mulated no wars for their extermination. During i he space 
of fifty years, but a single ea;;;c of seriol1s warfare occurred; 
and, though WC' cannot but lament the cruelties then perpe
tratcd, there is no pretence, that they werc the aggressors 
in the contest. vVhatever complaints, therefore, may bc 
justly urged by philosophy, or humanity, or religion, in OUi' 

day, respecting the \vrongs and injuries of the Indian:;, they 
scarcely touch the Pilgrirns of New England. Their hands 
were not imh1'llcd ill innocellt bloou. Their heart::; were not 
heavy with crimes and Oppl'cssi\Jns engcllclered by avarice. 
If they were not wholly without blame, they were not deep 
in guilt. They might mistake the time, or the mode, of 
christianizing and ciyilizing the Indi'an~; but they did not 
seek pretences to extirpate them. P.ivato ho:;tilities and 
butcheries there might be; but t.hey were not encouraged or 
justified by the government. It is not, then, a just. rcproach, 
sometimes cast ~m their memories, that their religion nar· 
rowed down its ohm-We::; to Christians only; and forgot, and 
despised, and opprcsRed thcse forlorn children of the forest. 

There is, indeed, in the fate of these unfortunate being~, 
,much to awaken our sympathy, and much to disturb the 
sobriety of our judgment; much, which may be urged to 
excuse their own atrocities; much in their characters, which 
''betrays us into an involuntary admiration. What can be 

more melancholy than their history? By a law of their 
nature, they seem destined to a slow, but surc extinction. 

, 
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Evcrywhcre~ at the approach of the white man, they fade 

away. 'Ve hear the 1'll~tlillg of their footsteps, like that of 

the withered leaves of autumn, and they arc gone fore\'er. 

They pass l110l1l'nfully by us, and they retl1l'1I no 1110I'e. Two 

centuries ago, the smoke of their wigwams and the fires of 

their councils rose ill every valley, from HlH.1son's Bay to the 

farthest Florida., Crom the ocean to the l\Iississippi and the 

lakes. '.rllC shouts of victory and the war-dance rang through 

the monntains and the glades. The thick arrows and the 

deadly tomahawk whistled through the fOl'e:-;is i and the 

huntrr's trace and the dark encampment stal'lled the wild 

beasts in their lairs. r:rhe warriors stood forih ill their glory. 

The young listened to the songs of other days. The mothers 

played with their infallts, and gazed 011 the seeno with warm 

hopes of the future. The aged sat down; but they wept not. 

'rhcy should SOOI1 be at rest in fairer regions, where the Great 

Spirit dwl'lt, in a home prepared for the brave, beyollll the 

\\'c;;tCI'Il skie:3. Braver men never lived; irner men never 

drew ihe bow. 'riley had courage, and forlitnde, and saga

city, alld perseycranee, beyond most of the humall race. They 

shrank from 110 dangers, and they fcared no hardships. If 

they had the vices of savage life, they had the virtues also. 

They wpre true to their country, their rrielld~, and their homes. 

If tlwy rO~'gayc not injury, neither did they forget kil1l1ness. 

If theil' \'engeance was tei'l'ible, their fidelity alllI gl~nerosity 

were ulleonquerable also. Theil' love, like their hate, stopped 

notol! this side of the grave. . 

But where are they? 'vVhel'c arc the village:" and war

rior;.;, and youth; the sachems alld the tribc;o;; the hnntcl'::; and 

their families? Thcy have pcri;;hecl. They are consumed. 

rl'he wasting pestilence has not alone done the might.y worl~. 

No, nor famine, nor war. There has been a might.ier 

po\ycr, a moral callker, which hath eaten into their heart-

cores a plague, \\'hieh the tOllch of the while man COlllI11U- . 

nicakd a poi:;oll which betrayed theln illio a lillgerillg mill. 
'rile willds of the Atlantic.; ('an !tot a singic regioll, which they 
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may now call their own. All-cady the last feeble remnants of 
the race are preparing for their journey beyond the IVIissis
sippi. 1 see them leave their miserable homes, the aged, the 
helpless, the women and the waniors, "few and faint, yet 
feurless still." 1'he ashes are cold on their native hearths. 
The smoke no longer curls ronnd their lowly cabins. 'rhey. 
move all with a slow, unsteady step. 'rhe white man is u:1."n 
their hecis, for terror or despatch; but they heell him not. 
They turn to take a last look of their deserted villages. They 
cast a last glance upon the graves of their fathers. They 
shed no tear~ ;··t"ficy···utTci:···iio···crTc·s·;···~f(l·e·y heave 110 groans. 

There is something in their hearts, which passes speech. 
There is something in their looks, not of vengeance o~ sub
mission; but of hard necessity, whieh stifles both; which 
chokes all utterance; whieh has llO aim or method. It is 
courage absorbed in despair. They linger but for a moment. 
Their look is onward. 'riley have passed the fatal stream. 
~~ shall ne\'er be repassed by them, no, never. Yet there 

know alld feel, that there is for them still one remove farther, 
not distant n01' 11nseen. It is to the general burial-ground of 
their race. 

Reason as we may, it is irripossible not to read in such 
a fate much, that we know not how to interpret; much of 
provocat.ion to cruel deeds and deep resentments; much of 
apology for wrong and perfidy; mnch of pity, mingling with 
indignation; much of doubt and misgiving as to the past; 
much of painful recollections; much of dark forebodings. 

Philosophy may tell us, that conquest in other cases has 
adopteu the conquered into its own bosom; and thus, at no 
distant period, given them the common privileges of subjects; 
-but that the red men are incapable of such an assimilation. 
By their very nature and charader, they can neithcr unite 
themselves 'with civil institutiolls, nor with safety be allowed 
to remain as distinct communities. Policy may sugge::;t, that 
their ferocious passions, their independent spirit, and their 

• 
• 
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wanucring life disdain the restraints of society; that they 
will submit to sllperior force only, while it chains t.hem to 
the carih by its preS5Ul'c. A wilderne:::s is esselltial to their 
habits alld pnrsnits. They can neither be tamed, ;101' oYcr-

• 
RWCtl. They subsist by war or hUllting; amI the game of 
the forest is relinquished only for the nobler game of man. 
The question, therefore, is necessarily' rednced to thc con
sideration, whether the country Hsclf shall be abandoned by 
civilizGcl man, or maintained by his s\vord, as the right of the 
-- 1\'011 o"-'''t :'l vL .. .". 

it may be so; perhaps, in the wisdom of Providence, it 
must be so. I pretend not to corilprehend, or solve, such 
,,'eighty dilTiculties. But neither philoscpllY nor- policy call 
shut out the feelings of nature. Humallity must continue to 
sigh at the constant sacrifices of this bold, but wasting race. 
And Religion, if she may not blush at the deed, must, as she 
sees the successive victims depart, cling to the altar ,vith 
a drooping heart, and mourn ovcr a destiny without hope 
allel withont example. Let our consolation be, that our fore
fathers did not precipitate the evil days. Their aim was 
peacc; their objcct: \vas thc propagation of Christianity. 

Thcrc is one other circumstance in thc hi~t()ry of the Co
lony, which deserves attention, l)ecausc it has aflorded a theme 
for bittcr sarcasm and harsh reproach; and, as the principal 
scelles of t.he tragedy took place on this yery spot, this seems 

• 
a fit occasion to rescue the character of onr forefathers from 
the wanton attacks of the scofier and the satirist. I allude to 
the memorable trials for witclH:raf't in this town, in 1692, 
which terminated in the death of many innocent persons, 
partly f!'Om blind credulity, and partly from overwhelming 
fraud. The whole of these proceedings exhibit melancholy 
proofs of the effect of superstition in darkening the mind, and 
steeling the heart against the clictate~ q[ .I~J.llnanity. Indeed, 
nothing has ever been fonnd more vindictive and cruel than 
fanaticism, acting under the influence of preternatural terror, 
and assuming to punish offences created by its own gloomy 

, 

--- .. , 

-
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reveries. Under such circumstances it becomes itself the 
very demon, who::ie agency it seeks to deRtroy. It loses sight 
of all the common pri nci pIes of reason and evidence. It sces 
nothing around it but victims for sacrifice. It hears nothing 
but the voice of its own.ve~geance. It believes nothing but 
what is monstrous and incredible. It conjures up evcry 
phantom of superstition, and shapes it to the Ii \'ing 1'01'111 of 
its own passions and frenzies. In short, insanity could hardly 
devisc more refinements in barbarity, or profligacy execute them 

• 
with more malignant coolness. In the wretched butcheries 
of these times, (for so they ill fact were,) in which law and 
l'eason were equally set at defiance, we have shocking in
stances of. unnatural condnct. 'Ve find parents::LCcu:;ing -
their childrcn, children their parent:;, and wives their hus-
bands, of a crime, which must bring them to thc scaffold. 
vVe find innocent person:', misled by the hope of pardon, or 
wrought up to frenzy by the pretended sufl'crings of others, 
freely accusing themselves of the same crime. \Vc filld gross 
pCljury practised to procure condemnations, sometimes for 
self-protection, and sometimes f1'0111 utter recklessness of con-

• 

sequences. We find even religion it::;clf made an instrument 
of vengeance. We filld ministers of the gospel and judges of 
the land stimulating the work of per:::ecution, nntil, at last, in 
its progress, its desolations reached their own firesidcs'! 

Alld yet, dark and sad as is this picture, it furni:::hes no just 
reproac~1 upon this ancient town, beyond what belong::; to it 
in common with all New England, and, indecd, with all 
Christendom. T'hirty years before this period there had been 
executions for witchcraft in this and other colonies, in Charles· 
town, Boston, Springfield, and Hartford. It has been justly 
observed, by an intelligent historian,2 that the importance 
given to the New England trials proceeded more from the 
general panic than from the number executed; "more having 
been put to death in a single count.y.in England, in a short 

• 

• 

1 2 Hutch. llist. 16 to 60. &c. 
• 

22 Hutch. Hist. 15, 16 • 

• 
. . 

• 

• 
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space of time, thnn have 8u{1('re<1 in aU New England, from 
the first scHlement to the pre:'\cllt time." 

Our forefathers were sincere believers in the rcality of 
witchcraft; and the same opinioll, then prevailed thronghout 
all Emope. '1'he possibility, llay, the actual existence of 
a commerce with evil ~pirit:'-1, has had ill its snpport the belief 
of many enlightened nUt ions of the world. 1\11'. Justice Black
stone- lIn:'> not scrupled to declare, that to deny it "is at once 
fllltly to coniradict the re\"ealed word of God in various pas
sages hoth of the Old and New Tp::;tall1ent." 1 I meddle not 
with this matter of contl'Oversial divinii-y. But it is certain, 
that, from the carliest timcs, jt has bcen punished as a crime 
in all Chl'btian countries, and generally, as a mark of peculiar 
horror and detestation, with death. Such was its pllni:=hment 
in EnglalH.1 at the time. of the emigration of our ancestors; 
and snch it contiuued to· be until ihe reign of George the 
Second., Surely, when we read of convictions before so mild 
and cnlightened a judge as Sir l\Iatthcw Hale, it should 
excite no :::mpri;.;c, that our own judgc:,; wcre not superior to 
the delnsion; that they possessed not a wisdom beyond the 
laW,1101' a power to resi;.;t the gel1(~ral credulity. 1\ly Lord 
Coke, in the simplicity of his own belief, loads witclJc:; with 
the most opprobriom; epithets, as "horrible, deviIi~h, ancI 
wicked on'cndel'S;" 2 and the Parliamnnt of King .Tame;.; the 
Fir5t has enumerated, in studicd detail, divers modes of con
juration and cnchantment, upon which it has inflicted the 
puni:5hmcnt of death.3 Lord Bacon has lent the credit of his 
OWI1 great name to prescrve some of thc wonders and oint
ments of witchcraft, with sundry wholesome restrictions upon 
our belief in their effieaey.4 And wc have high authority for 
saying, that" it became a science, everywhere mllch studied 
and cnlti vated, to distinguish a tmc witch by proper trials 
and symptoms." 11 

14 m. Com. GO; 3 Inst. 43. 
42 Bacon's ·Works, 27, -15, G9. 

!2 3 Inst. 44. :> Ibid. 4·1,45. 
fj 7 lIume's IIist. l8G. 
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\,~ e may lament, then, the errors of the times, which led to 
t.hese persecutions. Bnt ;-;urely our ance:;tors had 110 special 
reasons for shame in a belief, which had thc nniver:'ml HaIlC' 
tion of their own and aU formcr ages; which connted ill its 
train philosophers, ati well ali enthusiasts; which was graced 

by the lraming of prelates, as well as the countenance of 
kings; which the law supportcd by it:; mandates, and the 
purest judges felt no compunctions in enforcing. Let "Witch 
Hill remain forever memorable by this sau catastl'Oplip, not 

to perpetuate our dishonor, but as an aflccting, enduring 
proof of human illfirmity; a proof, that perfect justice belongs 
to one judgment-scat ouly, that which is linked to the throne 
of God. .. 

Time would fail me to go at large into the history of New 
England, and my o\vn strengt.h, as well as your patiencp, is 
far spent. Yet it should not be concealed, i hat we have 

a prouc1 consciousness of the spirit and principles of our 
fathers throughout every period of their colonial rxi8tcllce. 
At no time were they the advocates of passive obedience and 
non-resistance to mIers, at home or abroad. At all times 

• 

they insisted, that the right of taxation and the right of repre-
sentation were inseparable in a free government; and that on 

, that accolld the power of htxation was vested exclu~ively in 
thcir own colonial legislature. At all times they cOJlllected 
thcmsc1ve:;:, with a gencrous fidelity, to the fortunes of the 
mother country, and shared the common burdens, and bore 
the common hardships, with cheerfulness. rrhc 80llS of New 
Englund were found in ht'l' ranks in battle, foremoiSt in 
danger; but, as is not unusual in colonial scrviee,latest in i 

the rewards of victory. An ante-revolutionary historian, of I. 

unquestionable accnraey, has said, that, ,; in the course of 
sixty years, the Province of l\Iassachusetts hath been at 
a greater expensc, and hath lost more of its ill habitants, than 

all the other colonies upon the continent t.aken togethcr." In 
the Indian wars, in the snccessive attacks upon the Frcnch 
colonies, and in the capturc of Qucbec and the Canadas, 

• 

• 



.. 

• 

IIISl'OlW AND INFLUENCE OF TIlE llUlUTANS. 4G9 

they bore an honorable and important part. Even when 
their first charter was vacated, their resistance to the arbitrary 
mca::>urcs of Sir Edmund Andl'Os wus but u. prelude to the 
priueiple:; awl practice of the Revolutioll. 

Of t.he memorable events of u. later period; of the resist

ance to British oppressioll; of the glorious war of IlH.lepend
cnce; of the subsequent establishment of the national govel'll
meld, I Ileeu not speak. They arc familial' to all of us; but 
though repeated for the thousandth time, t.hey still possess an 
animatillg fret·;}mcss. In the struggle for independence, in 
\\'1Ii(;11 aU the colonies cmbarked in a cqmmOl1 cause, and all 
exhibited examplcs of heroism and public spirit, in which all 
seemed to forget thcmscl \'l'S, and remember only their country, 

• 

it ,\"CHIld be invidiolls to draw comparisolls of relative merit, 
sillce the true glory of each is ill the aggregate achievements 
of all. '.L'hwughout the contest, the citizens of various states 
fought side by side, and shared the common toils. Their 
sufiering:5 and their fame were blended at every step ill the 
hour of peril, and in the hour of trium ph. I Jet not those be 
separated in death, who in life were not divided. 

But I may say, that New England WHi; not behind the 
other states in zeal, in public sacriiices, in contributions of 
men and money, in firmness of 1'esol\'o, or in promptituue of 
action. The blood of her children was freely pOGl'ed out, not 
only on her own soil, but in every fielu, \vhere m:mics met 
in hostile array. It flowed not on the land alone; the oeean 
received it into its swelling bosom. vVherever the battle 

raged, they were found; and many a gallant spirit breathed 
his last breath on the deck, with his thoughts still warm with 
the love of hii' native New England. Let a single fact con
cerning Massachusetts suffice to establish no mean claim to 

respect. Upon the final adjustment of the accounts of the 
revolutionary war, although her own soil had been but for 
a short period occupied by the enemy, she had expended 
eighteen millior}"s of dollars, and the balance then due to her 
exceeded one million. One state only in the Union surpassed 

40 
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her in ('xpenditnres, and none in the balance in her favor.1 
But this would give a very inadequate view of her real efforts. 
Her voluntary bounties upon enlistments, her town and 
county contributions, arc almost incredible, when we consider 
the general poverty and eli.stress. But I forbear. Mueh might 
be urged in her favor, much in favor of her New England 
sisters, which has been sometimes remembered, only to be 
forgotten. Much might be said of the long array of states
men and divines and lawyers and physicians, of the literature 
and science, which have adorned om annals. Let it pass
let it pass. 'rhcir works shall praise them. They cannot be 
concealed, whenever the deeds of our country are recited. 
The writer of the Declaration of Independence is not ours j 
but the author of the act itself reposes among us. He, who 
was" first in war, first in peace, and first in the hearts of his 
countrymen," sleeps in his native soil by the side of the beau
tiful Potomac. But the colony of Roger vVilliarns, of narrow 
territory, yet of ample enterprise, may boast of one, second in 
excellence only to Washington . 

• 

But while we review our past history, and recollect what 
we have been, and are, the duties of this day were but ill 
performed, if we stopped here; if, turning from the past, and 
entering on the third century of our political existence, we 

, 

gave no heed to the voice of experience, and dwel~'not with 
thoughts of earnest, busy solicitude upon the future .. "\Vhat 
is to be the destiny of this Republic? In proposing this 
question, I drop all thought of New England, She has 
bound herself to the fate of the Union. May she be true to 
it, now, and for ever; true to it, because true to herself, true 
to her own principles, true to the cause of religion and liberty 
throughout the world. I speak, then, of our common country, 
of that blessed mother, that has nursed us in her lap, and led 
us up to manhood. What is her destiny? Whither does 
the finger of fate point ~ Is the career, on which we have 

1 2 Pitkin's Hist. of United States, p. 538 . 
• 

• 
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entered, to be bright with ages of onward and upward glory? 
01' is our doom already reconlt-d in the past history of the 
eurtli, in the past lessons of the decline and fall of other 
republics? If we are to 1lourish with a vigorous growth, it 
mu::;t be, I think, by cherishing principles, il1::ltituLiollS, pur
suit~, and morab, such as planted l.l.lId have hitherto supported 
New England. If we arc to fall, may she still possess the 
melanchuly consolation of the Trojan patriot: 

1I Sat pntl'i:"C Pl'inmoqllc datl1m ;' si Pcrgnmn dCxtl'iL 
Dcfcndi p05scnt, etiam IHie dcfcnsu fuisscnt," 

I would not willingly cloud the pleasures of such a day, 
CVCll with a transient shade. I would not, that a single care 
should fl~t across the polished brow of hope, if considerations 
of the llighest moment did 110t demand our thoughts, and 
give us COUllSel of our duties. Who, indeed, can look around 
him upon thc attractions of this scene, upon the faces of the 
happy and the free, the smiles of youthful beauty, thc graces 
of matron virtue, the strong intellect of manhood, and the 
dignity of age, and hail these as the accomp~niments of peace 
and independence; who can look around him, and not at 
the same time feel, that change is written on all the works of . 
mUll; that the breath of a tyrant, or the fury of a corrupt 
populace, ,may destroy, in one hour, what centuries have 
slowly consolidated? It is the privilege of great minds, that 
to them (( coming events cast their shadows before." We 
may not possess this privilege; but it is true wisdom, not to 
blind ourselves to dangers, which arc in full view; and true 
prudence, to guard against those, of which experience has 
already admonished us. 

'When we reflect on what has been, and is, how is it pos
sibJe not to feel a profound sense of the respollsibleness of 
this Republic to all future ages? What vast motives press 
upon us for lofty effort,s! vVhat brilliant prospects invite our 
enthusiasm! What solemn warnings at once demand our 
vjgilance, and moderate our confidence! 
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'l'hc old world has already revealed to us, iq .i!s unsealed . .' . 
books, the bl'giniling and end of all its own marvellous s.trng- 1\, 

, 

gles in the canse of liberty. Grecce, lovely GI'CCCC, "the land 
of scholars and the nursc of arms," wherc si:-;t:er rl'pnblics, in ; 

fair processions, chanted the prai::;es of lib!'rty alltl the gods; 
when', and what is !5he? For two thonf.land years, the op

pressor has bound her to the cart h. Her arts nrc no more. 
rrbc last sad rdics of her templrs are but the barrncJ,:s of a 
mthless soldiery; the fragment::; of her columns and her 

palaces are in the dust, yet beautifnl in ruin. Sbe f'dl not, 
when the mighty were upon her. Her SallS were united at 
Therrnopylru and Marathon; and the tide of her triumph 

. . . 

rolled back UpOIl the Hellespont. She was conquered by her 
own factions. She fell by the hands of her own people. The 
Man of Macedonia did not the work of destruction. It was 
already done, by her own corrnptions, banishments, and dis

sensions. Rome, republican Rome, whose eagles glanced in 

the risinr~Jlnd setting sun, where, and what is she? The 
Eternal Gity yet remains, proud even in her desolation, noble 

, 

in her decline, venerable in the majesty of religion, and calm 

as in the composure of death. The malaria has but travelled 

in the paths worn by her degtroycrs. More than eighteen 

centuries have mourned over t.he loss of her empire. A mortal 

disease was upon her vitals before Cresar had crossed the 

Rubicon; and Brutus did not restore her health by the deep 

probings of the senate chamber. The Goths and Vandals 

and Huns, the swarms of the North, completed only what 

was already begun at home. Romans betrayed Rome. The 
legions were bought and sold; but the people offered the 
tribute money. 

And where are the republics of modern times, which clus
tered round immortal Italy? Venice and Genoa exist but 

in name. The Alps, indeed, look down upon the brave and 
peaceful Swiss in their native fastnesses; but the guaranty 

of their freedom is in their weakness, and not in their strength. 

The mountains are not easily crossed, and the valleys are not 

• 
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eusily retained. "Yhen the invader comes, he moves like un 
antlulichc, currying dCftrnetion in his path. Thc peasantry 
sinks before him. 'fhe country i~ too poor for plunder; und 
too rough for valuable cOllqUC:5t. Nature prc:;ents her eternal 
barriers 011 CVCl'y side to cheek the wantonness of ambition; 
and S,rib:crland rcmaius, with her simplc institutions, a mili
tary road to fairer climates, scarcely worth a perillancnt pos
SCS:;iOIl, amI protected by the jealousy of her llcighbol'S. 

\Y c stand, t.he lat6.st, und, if we fail, probably' the last ex
pcriml~nt of self-goverumeut by thc people. vYc havc begun 
it U1H.1er circnmstances of the most auspicious naitll'e. vVe 
are ill t.hc vigor of youth. Our growth has never been checked 
by the opprc::;sions of' tyranny. Our constitutions have never 
been enfeebled by the vices or luxuries of the old world. 
Such as wc are, we have been from the beginning; simple, 
hardy, intelligent, accustomed to self-government and self
rcspeet. The Atlantic rolls betwecn us and any formidable 

• 

foc. \Vithin our own territory, stretching through many de-
grees of latitude amI longitude, we have thc choice of many 
products, and many means of independence. 'fhe goyern
ment is mild. The press is free. Religion is free. Know
ledge reaches, or may reach cvery home. vVhat fairer pros
pect of success could be presented ?vVhat means more 
adequate to accompllsh the sublime end? What more is 
necessary than for the pcopJ.{~ to preserve what they" them
selves have created? 

Already has the age caught the spirit of our institutions. 
It has already ascended the Andes, and snuffed the breezes of 
both oceans. It has infused itself into the life-blood of Eu
rope, and warn.ed the sunny plains of France, and the low 
land::; of Holland. It has touched the philosophy of Germany 
and the North; and, moving onward to the South, has opened 
to Greece the lessons of her better days. 

Can it be that America, under such circumstances, can 
betray herself? that she is to be added to the catalogue of 
republics, the inscription upon whose ruins is, " They were, 

40 ., 
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arc not"? Forbid H, my countrymen; forbid it. 
• 

I call upon yon, Fathers, by the shades of yom ancestors, 
by the deal' ashes which repose in this precions Roil, by all 
yon are, amI all you hope to bp.; rc~ist every project of dis
union, resist evrry cncroachment. upon your liberties, resist 
every attempt to fetter your consciences, or smother your 
public schools, or ext ingl1ish yom system of pnblic instruction. 

I call upon yon, Mothers, by that which never fails in 
woman, the love of your ofispring; teach them, as they climb 
your knees, or lean on your bosoms, the blessings of liberty. 
Swear them at the altar, as wit It their baptismal vows, to be . . 

true to their country, and nevcr to forget or forsake her. 
J call1lpon yon, Yonng l\len, to remember whose sons you 

are; whose inheritance you possess. Life can never be too 

short, which brings nothing bl!.t dif:gmcc and oppression.· 
Death never comes too soon, if necessary in defence of the 
liberties of your country. . .-

J call upon you, Old Men, for your connsels, and your 
prayers, and your bencdictions. :l\Iay not your gray hairs 

i go down in sorrow to the grave, with the recollection, that 
you have lived in vain. May not your last sun Sillk in the 
west upon a nation of slaves. 

No I read in the destiny of my cquntry far better hopes, 
• 

far brighter visions. We, who are now assembled here, must 
soon be gathered to the congregation of other day::;. The 
time of our departure is at hand, to make way for our child
ren upon the theatre of life. :May God speed them and theirs. 
May he, who, at the distance of another century, shall stand 
here to celebrate this day, still look round upon a free, happy, 
and virtuoml people. May he have reason to exult, as we do. 
'May he, wit.h all the enthusiasm of truth, as well as of poetry, 
exclaim, that here is still his country, 

" Zealous, yet modest i innocent though frP.e; 
Pllticnt of toil; serene amidst alarms; 
Inflexible in faith i invincible in arms," 
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..-------. - - -----

... ----- . 

1\IuclI has bC(,1l said rCf;pccting the spirit of' our age, and 
the improvements by which it is characterized, Many learned 
discl]::;siol1s have been presented to the public, with a view to 

illustrate this topic; to open the nature alld extent of oU!' 
attuinmentt:; to contrast them with those of former tinies; 
and thus to vindicate, nay more, to dcmonstrate our supe
riority over all our predeccssors, if not in gellim;, at least in 
the perfection and variety of its fruit::;. There is, doubtless, 

much in such a review to gratify onr pride, national, profes
sional, alld personal. But its value in thj~ re~pect, if we 

stop here, is but of doubtful, or, at most, of subordinate im
portance, It is not the sum of our attainments, but the 
actual augmentation of human happilless a11(1 11 nmun virtue 
thereby, of which we may justly be proud. If every new 
acquisition operates a:; a' moving spirit upon the still depths 
of our minds, to awaken new enterprise and activity, to 
warm our hearts to new affection and kindness to our race, 
and to enable us to add something to the capital stock of 
]mman enjoyment, we may well indulge in self-congratula
tion, It has been said that he who makes two blades of 
grass grow where only _one grew before, deserves to be 
reckoned among the benefactot"s of mankind. And it has 
been justly said; because he has added so much means to 
the support of life, and thus promoted the effective power 

• 
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and prospcrity of the whole communit.y. The true test of 
the valuc of all attainments is their real utility. 

I do not mcan by this remark to suggest that nothing is to 
be esteemcd valuable except its utility can be traced directly 
home to some immediate benefit, in visiblc opcration, as an 
effcct from a cause. Far otherwise. There are many em· 
ployments WhO;3C chief object seems little connected with 
any great ultimate benefit, which yet adminit5ter widely, 
though indirectly, to the substantial good of society. 'l'here 
are many studies which seem remote from any direct ut.ility, 
which yet, like thc thousand hiddcn springs which form the 
sources and strcanlS of riycrs, pour in their contributions to 

.. augmcnt the constantly increasillg current of public wealth 
and happincss. "Ve must not, therefore, whcn we examine 
an art, or an invcntion, a book, or a building, a study, or a 
curiosit.y, measure its value by a narrow l'l1le. "Ve must not 
ask ourselves, whethcr we conld do without it; whether it be 
indispensable to our wants j or whether, though missed, it 
could yet be spared. But the true question in snch cases 
ought to be whether, in thc actual structure of society, it 
gratifies a reasonable desirc, imparts an innocent pleasure, 
strengthens a moral fecliug, elevates a single virtue, or 
chastens or refines the varied intercourse of life. If it does, 
it is still useful in the truest sense of the term, although it 
may not seem directly to feed the hungry, cure the sick, 
administer consolation to the afIlicted, or even remove the 
irksome doubt of a poor litigant, groping blindfold through 
. the d,:ll'k passages of the law. 

It. is not easy, indeed, to name many pursuits of which 
the inutility is so clearly made out that they may be parted 
with without regret, or without disturbing the good order and 
arrangements of society. Some that at a short sight seem, 
if not frivolous, at least unnecessary, to men of narroW 
capacities, will be found, on a larger survey, to be connected 
with the most important interests. The fine arts, for instance, 
painting, music, poetry, sculpture, architecture, seem almost 
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the necessary accompaniments of n. state of high ci"ililation. 
They arc not only the grace and O1'namcnt of :society, but 
thrv arc intimately cOIllH'etc'd with it:; solid CO \11 forts. If 

• • 

they did 110 more than gratil), am tn:;tc, illcrea~e am circlc of 
inllo('ellt cJljoymcnt, warm our hnaginutioll:', or l't'Iinc our 
fl'cling~, they lIligllt fairly be d~l'rned public ble~:::ings. But 
who i:-: ~o careless as not jo }wrcf'h'c that they 1I0t only giyc 
cllconrageml'lIt to men or gClliu:" bnt-CITII)}oymcnt to whole 
clu:::ses in thc subordinate arts? They not only create a 
demand for labor; but ma1\(' t hat "cry labor a means of sub
sistellce to many, who must otherwise be idle and indolent, 
or: by pre:':3ing upon other business, sink the compclIsation 
fo\' labor by a rui nom; com peti ti all to its mi II i mum price. 

How mallY thousands arc employed upon a single block of 
marble bl'forc, under the forming hand of the artist, it bl'eathes 
in sculptured life! before it meets m; ill t11e ::;l1I'pas::;ing beauty 
of a Yellus, or the startlillg indignation of an Apollo! Our 
granite would have slumbered forever ·in its quarries if archi
tecture had not, under the guidance of taste, taught us to 
rear the dome, and the temple, the ehurch of religion, and 
the hall of legislation, the column of triumph, aJl(i the obelisk 
of sorrow. To \vhat an amar.ing extent arc the daily opera
tions of the press! "Vith ho\v many arts, with how much 
commerce, with what various manufactures, is it comb.ined! 
The paper may be made of the linen of Italy,. and the cotton 
of Carolina, or Egypt, or the Indies; the type and ink of the 
products of various climes; and the text must be composed, 
and the sheets worked ofI~ by the care and diligence of many 
minds. And yet, if no books were to be printed, or no news
paper or pamphlet were to be struck off, but what were indis
pensable; if we \vere to deem all classical learning useless; 
and aU poetry, and fiction, and dissertation, and essay, and 
history, a sad abuse of time und labor and ingenuity, because 

we could do without them, and because they did not plant 
our fields, 01' tUl'll our mills, or sail our shi ps; I fear that the 
race of authors would soon become extinct; and the press, 
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busy as it IIOW is, with its myriads, would sink back into t.he 
silence of the days of Faustus, and require no aid from the 
supernatural arts of his suspected coadjutor. Sure I am, 
that the power-press of your own Treadwell, that beautiful 
specimen of skill and ingenuity, would be powerless, and no 
longer in its magical worl;;s delight us in our morning search: 
or in our evening lucubrations. 

I have made these suggestions, not so much as appropriate 
to the objects which I have in view in this address, as to 
guard against the supposition in what follows, that the liberal 
arts are not worthy of our most intense admiration and 
respect. 

• 

If I were called upon t.o state that which, upon the whole, 
is therrioststi:ikiilg-chara6teristic of our age, that which in 
the largest extent exemplifies its spirit, I should unhesitatingly 
answer, that it is the superior attachment to practical science 
over merely speCUlative science. Into whatever department 
of knowledge we may search, we shall find that the almost 
uniform tendency of the last fifty years has been to deal less 
and less with theory, and to confine the attention more and 

• 

more to practical results. There was a period when meta-
physical inquiries const.ituted the principal delight of scholars 
and philosophers; and endless were the controvcr::;ies and the 
subtleties about which they distracted themselves and their 
followers. The works of Aristotle, one of the greatest ge
niuses of all antiquity, were studied with a diligence which 
will hardly be believed in our day; and exerted an jnfincnce 
over the minds of men almost down to the close of the seven
teenth century, as wonderful as it was universal. He was 
read, not in what would now be deemed most important in 
his researches into natural history, and the phenomena of the 
external world, or in his dissertations on politics, and govern· 

. ment, and literature; but in his m'etaphysics, and endless 
inquiries into mind, and spirit, and essences, and forms, and 
categories, and syllogisms. 

Lord Bacon, two centuries ago, in some most profound 

• 
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discourses, exposed the absmdity of the existing system of 
study, and of its unsat.isfactory ai ms ancI rcsultti. He vindi
cated the necessity of inquiring into mental, as. well as natural 
phenomena, by other means; by what is called the method of 
induction, that is, by a minnte examination of facts, or what 
may properly be call1:!d experimental philosophy. This, in his 
judgment, was the only safe and sure road to the attainment. 
of science; and, by subjecting every theory to the severe test 
of facts, would save a useless consumption of time and thought 
upon vague and visionary projects. 

It may seem stra.nge, that such wjse counsels should not 
havc been listened to with immediate, if not universal appro-

• 

bation. The progress, however, even of the mosr-salutary 
truths is slow, when there are no artificial obstacles in the 
way. But when men's minds are preoccupied by systems 
and pur::;uits, which have received thc sanction of many gene
rations, c:yery effort to overcome errors, is like the effort to 
carry an cilemy's fortress. It can rarely bc accomplished by 

,. 

storm. It must be subdued by patient mining, by a gradual 
destruction of outposts, and by advances under cover of power
ful batteries. Lord Bacon's admonitions can scarcely be said 
to have gained any general credence until the close of the 
seventeenth century; and their triumphant adoption was 
reserved as the peculiar glory of our o\\fn'day. 

It is to this cause, that we arc mainly to attribute the com
paratively slight attention first paid to discoveries, which have 
since bccome some of the most productive sources, not only 
of individual opulence, but, in a large sense, of national wealth. 
The history of the steam engine is full of instmction upon 
this subject. The Marquis of W orcestcl', early in the reign 

• 

of Charles II. (1655), first directed the attention of the public 
to the expansive power of steam, when used in a close vessel; 
and of its capacity to be employed as a moving power in 
machinery. The suggestion slept almost without notice, until 
about the year 1698, when Captain Savary, a man of singular 
ingenuity, constructed an apparatus, for which he obtained a 

• 
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patent, to apply it to practical purposes. Thc invention of a 
safety-valve soon afterwards followed; and that again was 
succeeded by the use of a close-fitted piston, ,,~orkil1g in a 
cylinder. Still, however, the engine was comparatively of 
little use, untill\Ir. 'Yatt, a half century afterwards, efrected 
the grand improvement of condensing the steam in a separate 
vessel, communicating by a pipe with the cylinder; and Mr. 
Washbrough, in 1778, by the application of it to produce 
a rotp.tory motion, opened the most extensive use of it for 
mechanical purposes. 

It was in reference to the astonishing impulse thus gi\'en to 
mechanical pursuits, that Dr. Darwin, more than forty years 
ago, broke out in strains equally remarkable for their poetical 
enthusiasm, and prophetic truth, and predicted the future 
triumph of the steam engine. 

" Soon shall thy arm, uIlconqncred stcam, afar 

Drag thc slow barge, or driYc thc rapid car; 
OJ" 011 wide waving wings expanded bear 

The flying chariot through thc field8 of air;

Fair crcws triumphant, leaning from abovc, 

Shall wayc thcir fluttering kerchiefs, as thcy move, 

Or wanior bands al:1t:m the gaping crowd, 

. And armies shrink beneath thc shadowy cloud." 

\\That \vould he have said if he had but lived to witness the 
immortal invention of Fulton, which seems almost to move 
in the ail', and to fly on thc wings of the wind? And yet how 
810\vly did this enterprise obtain the public favor! I my~elf 
have heard the illustrious inventor relate, in an animated and 
affccting manner, the history of his labors and discourage
ments. \VhCll (said he) I was building my first steamboat 
at New York, the project was viewed by the public either 
with indiflcrence, or with contempt, as a visionary scheme. 
My friendR, indeed, were civil, but they \yere shy. They 
listc'1ed with paticnce to my explanations, but with a settled 
cast of incredulity on their countenances. I felt the full force 
of the lamentation of the poet, 

• 

" T\'Uths 'Wonhl you teach, or S:1.\'e n sinl;ing land '1 
All fear, nOlle aid y,ou, and fl.:\ .... understand." 

• 
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As I had occasion to pass daily to and from the building
yard, while my boat was in progress, I have often loitered 
unknowll near the idle groups of strangers, gathering in little 
circles, and heard various inquiries as to the object of thi::; new 

.. '. 

vchicle. 'rile language was ullifol'IT11y that of SCOl'l1, or sneer, 
or ridicule .. The loud laugh often rose at my expense; the 
dry jest; the wise calculation of losses and expenditures; the 
dull, but endless, repetition of the Fulton Folly. Never did 
a single encouraging rcmark, a bright hope, or a warm wish, 
cross my path. Silence itself was but politeness, veiling its 
doubts, or hiding its reproaches. At length the uay arrived, 
when the experiment was to be put into operntion. '1'0 me 
it was a most trying and interesting occasion. I invited many 
friend::; to go on boaru to witness the first successful trip. . 
Many of them did i11e the favor to attenu, as a matter of 
personal respect; but it was manifcd, that they diu it with 
reluctance, fearing to be the partners of my mortification, and 
not of my triumph. I was well aware, that in my case there 
were many reasons to doubt of my own success. The 
machincl'Y was new and ill made; many parts of it \Vere 
eonstrllcted by mechanics unaccustomed to such work; and 
unexpected difIiculties might reasonably be presumed to pre
sent themselves from other causes. 'fhc lTIoment arrived, in 
which the ,vord was to bc given for the vessel to move. I "\ly 
friends were in groups on the deck. rrhere was' anxiety, 
mixed with fear, among them. 'rhcy were silent, and sad, 
and weary. I read in their looks not.hing but disast.er, and 
almost repented of my efiorts. The signal \vas given, and 
the boat moved 011 a short distance, and then stopped, and 
became immovable. '1'0 the silence-of the preceding moment 

-
now succeeded murmurs of discontent, and agitations, and 
whispers, and shrugs. I could hear distinctly repeated, " I 
told you it would be so ' it is a foolish scheme ' I wish we 
were well out of it." I elevated myself upon a platform, and 
addressed the assembly. I stated, that I Imow not \vhat was 
the matter; but if they would be quiet, and indulge me for 

41 
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a half hour, I would either go on, or abandon the voyage for 
that time. 'l'his short respite was conceded wit.hout objection. 
I went 1wlow, examined the machinery, and discovered that 
the cause was a ::-;light mal-aujustment of some of the work. 
In a short period it was obviated. The boat was again put 
in motion. She continued to move on. All were sHn incre
dulous. None seemed willing to trust the evidence of their 
own senses. V\Te left the fair eity of New York; we passed 
through the romantic and e\'cr-varying scenery of thc high
lands; we descried the clustcring houses of Albany; we 
reached its shores; and then, even then, when all seemed 
achieved, I was the victim of disappointment. Imagination 

• 

superseded the influence of fact. It was then doubted, if it 
coultl be done again; or if UOl;e, it-was douOted if it could be 
made of any great value. 

Such was the history of the first experiment, as it fell, not 
in the very language which I have u~ed, but in its substance, 
from the lips of the inventor. He did not live: indeed, to 
enjoy the full glory of his invention. It is mournful to say, 
that attempts were made to rob him, in the first place, of the 
merit of his invention, and, next, of its fruits. He fell a victim 
to his efforts to sustain his title to both. vVhen already his 
invention had covered the waters of the Hud~on, he seemed 
little satisfied with the results, and looked forward to far more 
extensive operations. My ultimate triumph, he used to say, 
my ultimate triumph will be on the l\Iisoissippi. I know, 
indeed, that, even now, it is deemed impossible by many, 
that the difficulties of its navigation can be overcome .. But 
I am confident of success. I may not live to sec it; but the 
Mississippi will yet be covered by steamboats; and thus an 
entire change be wrought in the course of the internal navi
gation and commerce of our country. 

And it has been wrought. And the steamboat, looldng to 
its effects upon commerce and navigation, to the combined 
influences of facilities of travelling a~d facilities of trade, of 
rapid circulation of news, and still m6re rapid circulation of 
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plca:mrcs and prodl1cts, seems destined to be numbered among 
the noblest benefactions to the human race. 

I have passed asidc from my prineipal purpose, to give, in 
this history of the steamboat, a slight illnstmtioll of the slow 
progress of inventions, It may not be unacceptable, as a 
tribnte to the memory of a man, who united in himself a great 
lo\'c ll{' selence with an incxtingubhable de:;ire to render it 
sub::crvil'llt to the practical busincs:; of life. 

But, perhaps, the science or chemistry anurd::; as striking 
an instance as any which can be adduced, of the value of 
Lord Bacon's maxims, and of the paramount illlportance of 
fads over mere speculative philosophy. It \vas formerly an 
occult seicnce, full of mysteries and nnedifying processes, 
abounding in theories, and scarcely reducible to any rational 
principl(';o;, It is now in the highest sense entitled to the 
appellation of a science. ~l'he laws of chemical action have 
been examined and ascertained with great accuracy, and can 
now be demonstrated with as much clearnesil and facility, as 
allY of the law,> which belong to mechanical philosophy. It 
has become cminently a practical science; and its beneficial 
cfiects are felt in almost every department of life. The 
apothecaris sh~p no longer abounus with villanous com
pounds and nostrum~, the disgrace of the art. Chemistry 
has largely administered to the con vcnience as well as the 
efficacy, of medicines, by ascertaining their qualities and 
component parts, by removing nauseous substances, simpli
fying proccs;.;cs, and purifying the raw materials. It has 
secured the lives of thousands by its wonderful safety-lamps, 
which prevent explosions from the invisible, but fatal fire
dan~ps of mines. It lights our streets and theatres by its 
beautiful gas, extracted [rom coal. It enters our dye-houses, 
and teaches us how to fix and discharge colors, to combine 
and to separate them; to bleach the brown fibre, and impart 
the never-fading tint. It discloses the nature and properties 
of light and heat, of air anu ,vater, of the products of the 
vegetable and animal killgdoms, of earths, and. alkalies, and 

• 
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acids, and mincrals, and metals. And, though we have not 
as yet discovered by it the philosopher's stone, or learned how 
to transmute all ot.her substances into gold; we have gained 
by it a much more valuable secret, the art of improving our 
agriculture, perfecting our manufactures: and muHiplying all 
our comforts, by giving new power to all the arts of life, and 
adding Ilew vigor to home-bred illdl1~try. It has indeed 
conferred benefits, where they have been least expected. By 
expounding the origin and causes of ignes fatui, it has put to 
Hight the whole host of goblins, and imps, and fairies, and 
sprites, that inhabited our low grounds and wastes, and re
quired . some holy incantation to lay them, in the good old 
days of superstition, and omens, amI de~th-watches, and 
ghosts, that vanished at the crowing of the cock. It may 
not, indeed, be said to have given much aid to the law, ex
cept when some luckless inventor has been driven into a 
tedious lawsuit by an infringement of his patent, ancI has 
found his money melt away under its dissolving power. 

Half a century ago the composition of the atmosphere and 
ocean were unknown to philosophy. The identity of the 
electric fluid :::.nd lightning was scarcely established. The 
wonders disclosed by the galvanic b.attcry had not even en
tered into the imagination of man. 

It is unnecessary for me to trace the causes, which gradu
ally led to these changes in the objects and pursuits of science. 
For a long period after the revival of letters, the minds of 
educated men were almost wholly engrossed by classical 
learning, and philology, and cr.iticism, and dogmatical the
ology, and endless commentaries upon scanty texts, both in 

,0 ••••••• 
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law and divinity. The study of pure and mixed mathematics 
succeeded; and astronomy, as it deserved, absorbed aU the 
attention and genius which were not devoted to literature. 
But scholars of all sorts, by general consent, looked with 
indifference or disdain upon the common arts of life, and felt 
it to be a reproach to mingle in the business of the artisan. 
One would suppose, that the alliance between science and 
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t.he arts waR so natural and immediate, that little influence 
would bc nccessary to bring about their union. But the 
Jaboratory and the workshop, thc study of the gometdcian 
and the shed of the machinist, were for agcs at almost jm
mca~lll'ablc distanccs from cach othcr; and the pathways 
between them were few, and ljttle frcqucnted. 

It was not until some fortunatc di:;coveries in thc arts had 
led to opulencc, that scicntific mell began to snrrcnd('r thcir 
pride, and to devotc themselves }>\'acticaJiy to the improve
ment of the arts. The first grcat stcp in modern sciellCC was 
t.o clIter the workshop, and snpcrilltcnd its operations, and 
analyze and explain it::; principles. And the benefits dcrivcd 
from this cOllllectioll have already becll incalculablc both to 
art and science. Each has been astonishingly improved by 
the other; and a hint derived from one has often led on to 
a train of inventions and discoveries, thc future results of 
which are beyond all human po\ver to measure. Thus, dig
nity and importance ba ve becn added to bo':".h. The manu
factUl'cr, the machinist, the r~hemist, thc engincer, who is 
eminent in his art, may now place himself by the side of the 
scholar, and the matlH'matician, and the philosopher, and find 
no churlish claim for prrccdency put in. His rank in society, 
with reference either to the yalae of the products of his skill, 
01' thc depth of his genius, sinks him not behind the forcmost 
of tho::e, who strive for the first litcrary distinctions. This 
fortulJate change in the public opillion, which has made it 
not only profitable, but honorable, to pursue the mechanical 
arts, is alrcady working deeply into all the elements of mo
dern society. It has already accomplished, what it is scarcely 
a figure of speech to call, miracles in the arts. 'Vho i::; there, 
that would not desire to rival, if he docs not envy, the inven
tions of Watt, of Arkwright, and Fulton? 'Vho ,vould ask 
for a fairer reputation, or· loftier or more endnring fame, than 
belongs to them? And yet we have but just entered on the 
threshold of the results, to \vhich their labors must lead future 
generations. We can scarcely imagine the number of minds, 

-i1"*' 



• 

486 
, 

MISCELLANEOUS WRITINGS. 

which have been already stimulated to the pursuit of prac
tical science by their successful example. Whichever way 
we turn, wc may see minds of the first class diverted from 
the established profesi;iol1s of law, physic, and divinity, to 
become the votaries, nay, the enthusiastic votaries, of the 
arts. And we arc beginning to realize the first cficcts of this 
intense application and appropriation of the genius of our 
age, in simultaneous and elegant inventions in various arts. 

It is true, in the general progress of society, that art com
monly precedes science. The savage first constructs his hut, 
prepares his food, fashions his weapons of defence, and mul
tiplies his power, by the application of the rudest materials. 
His wants beillg supplied, he may next dream of luxuries. 
But the road lies open to him, not by the investigation of 
principles, but by the application of manual dexterity and 
steady labor to acquire them. And this, for the most part, 

. continues, or rather has continued, to be the order of things, 
until very late stages of civilization and refinement. At 
present, this order is almost entirely reversed. It may now 
be said with truth, that, in ~ general view, science precedes 

• 

art; that is, the improvements which are made in art, arise 
~ . 

more often from an exact investigation of principles, than 
from bare experiments, or accidental combinations. Princi
ples suggest the experiment, rather than experiment the prin
.ciples. In the most important branches of manufactures, 
where skill is so constantly in demand, and economy in ope
ration is so indispensable, and competition is universal, there 
is now a perpetual tasking of the wit of man to invent some 
cheaper, thriftier, or neater combination. Something to in
crease the velocity and uniformity of motion, the delicacy 
and certainty of spinning, the beauty or fineness of fabrics, 
the simplicity or directness in the application of power, or 
something to ascertain and separate the worthless from the 
valuable in materials, is the ambition of a thousand minds at 
the same instant; and the project holds out amplc rewards to 
the fortunate discoverer. The result is, that the discovery is 

-
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often simultaneollsly made by different minds at great dis
tunces, and without the slightest communication with each 
othel'. At other times, diflcren till ventiol1s are at the same 
momcnt employed, and work out \vith rival skHl the same pur
poscs by opposite means. In this way, and especially in man
ufacturcs, the most perfect existing machinery is perpetually 
in danger of becoming useless, or at least unprofitable, by the 
introduction of a single improvement, which gives it a supe-
riority of olle pel' centum upon the capital employed. An 
instance, illm;/:rative of these remarks, occurred in the course 
of my own ofIicial duties, ill a suit for the infringement of 
a patellt right. A beautiful improvement had becn made.in 
the double-speedcr of the cotton-spinning machine, by one of 
our ingenious countrymen. The originality of the invention 
was establh5hed hy the most satisfactory evidence. The 
defendant, however, called an Englishman, as a witness, who 
had been but a short time .in the conntry, and who testified 
most explicitly to the existence of a like iuvention in the 
improved machinery in England. Against such positive 
proof there was much difficulty iLL proceeding. The testi-
mony, though doubted, could not be di::;crcdited; and the 
trial wa~ postponed to another term, for the purpose of pro-
curing evidence to rebut it. An agent was dc::;patched to 
England, for this and other objects; and, upon his retum, 
the plaintiff was content to become nOl1suited. There was 

• 

• 

-' 

no doubt that the invention here was without any 'sm;picio':::n-' ---
of its. exi:'itence elsewhere; but the genius of each country, 
almost at the same moment, accomplished independently t.he 
same achievement. 

• 

I have introduced these considerations to the view of those 
who are engaged in the arts, and especially of those, \vhose 
studies this society is designed to patronize, for the purpose 
of leading them to the reflection, that, in the present state of 
things, it is no longer safe to be jgnorant; and that mere 
dexterity and mechanical adroitness, expertness· of hand, or 
steadiness of labor, are not alone sufficient to guarantee to the 

- - - j , 

I , " , 
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individual a succcssful issue in his busincss. Scicnce is be
coming almost indispensable; in order to master improve
ments as they occur, and to keep up, in some measure, with 
the skill of the age. It will otherwise happcn, that a me
chanic, by the time he has arrived midway .in lifl', will find 
himself superscded by those, who, though IDl'ich younger, 
have begun life under more favorable auspices. But upon 
this I may have occasion to enlarge a little more hereafter. 

I have already spoken of the adY::l.ntages resulting from 
scientific men'::; becoming familiar with the workshop, and 
the operations of art. But a far more important object, and 
the second great stcp in improvcment, is to elevate mecha
nics and arti:mns to the rank of scientific inqnircrs. 

It is singular, that no attempt was ever made to provide 
-

systematic:ally for such an object, until aperioc1 so recellt, that 
it seems but an aH~l.ir of yes1erday. The truth is so obvious, 
that he, who is engaged in the practice of an art, mnst, with 
equal advantages, be far better qualified to improve and 
perfect its opet'ation~, than he, who merely theorizes, without 
any knowledge of practical difficulties, that it is matter of 
surprise, that it should have been so long overlooked. The 
origin and history of i\Iechanics' Im;titutions were brought 
before YOll, on the llrst opening of your own Institution, with 
so much fulness and accuracy, by the learned gentleman who 
addressed you on that occasion, that I may well be E'p:ued 
any ellort to retouch, \vhat he has so faithfully delineated. 
Until the ninetcenth century, no one thought of a system of 
scielltific instruction, much less of mutual instruction, for 
those who were to be bred in the arts. These institutions 
began, aH you know, under ~he auspices of Professor Ander
son, at Glasgow, und so slowly worked their way into public 
favor, that, ten years ago, they were unknown in that city, 
which boasts herself the modern Athens; and, seven years ., 
ago, all the i"nflucncc and rcputation of Dr. Birkbcck were 
requisite to introduce them into the reluetant circles of 
London. 

• 

, 

• 



• 

DEVELOPMENTS OF SCIENCE AND ~mCnANIC ART. 489 

I look upon this, as a new era in the history of science; 
and it may be safely predicted, that these establishments are 
destined hereafter to work more important changes in the 
structme of society, and in the improvement of the arts, than 
allY singlc evcnt, which has occurred since the invention of 
prin ting. 

"\Vhat I propose in the residue of this discourse is, to ofter 
some considerations in vindication of this opinion, and also 
some considerations by way of encouragement to those; who, 
as mechanics and artisans, are invited to devote themselvcs 
to the pursuit of liberal science. 

And, in the first place, I might remark that genius and 
talent are limited to no rank or condition of life. They have 
been distributed by the bounty of Providence, with an equal 
hand through every class of society. They arc among those 
gifts, which poverty cannot destroy, or wealth confer; which 
spring up in the midst of discouragements and difficulties, 
and, like the power of steam, acquire new elasticity by press
ure; which ripen in the silence of solitude) as well as in the 
crowded walks of society; which the cottage may nourish 

• 

into a more healt.hy strength, than even the palace or the 
throne. 'fhe most formidable enemy to genius is not labor, 
but indolence ~ want of interest and excitement; want of 
motive to warm, and of object to accomplish; ignorance of 
means, leading to indiflerence to ends.. Hence it is, that the . . 

very highest and the very lowest orders of society often pre-
sent the same mental phenomena . a fixed and languishing 
disease -of the intellectual powers, where curiosity wastes 
itself in trifles, and a cold listlessness, brooding over the 
thOllghts, lets fall a preternatural stupor. Their misfortune 

. is that, so beautifully touched by the poct, 

"But knowledge to their eyes her ample age, 
Rich with the spoils of time, did ne'er unroll." 

I might remade, in the next place, that the rewards of 
science are most ample, whether they be viewed ill reference 

• 

• 
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to personal clljoyment, to rank in society, 01' to substantial 
wealth. It is one of the wise dispensations of Providence, 
that knowledge should not only confcr power, but should also 
confer happiness. Every new attainment is a new source of 
pleasmc; and thus thc desire for it increascs as fast as it is 
gratified. It not only widen;.; the sphere of om thonghts, but, 
it elevates them, and thus gives them a livelier moral action. l 

When one has seen an apple fall from a tree, and is told, for 
the fir;.;t time, that its fall is regulated by the law of gravita
tion, the simplicity of the truth may scarcely awaken his 
curiosity. vVhen he is told, that the s~ms' law regulates the 
plumb line, and enables him uncITingly to erect his house in 
the tl'lle l,erpendieulal', he perceives,' with pleas me, a lIew 

, 

application of it. vVhen he is further told, that there is a 
constantly increasing rapidity in every descending body, by 
the same law, so that it falls in the second instant double the 
space it does in t.he first; and that t.he~vhole doctrine of pro-

- - -- , 

jectiles, both in nature and art, depends upon it; that it 
governs t.he flow of }'ivers, and the fall of catarachl, and the 
gentle rains, and the gentler dews, and the illvisible air; that it 
guides the motion of the water-mill, the aim of gunnery, and 
the operations of the steam engine; , he cannot but awaken 
to some emotions of admiration. But when he has been 

, 

taught, that the same taw regulates the ebb and flow of the 
tide, the motions of the earth, and the planets, and the SUIl, 

and the stars, and holds them in their orbits, and binds them 
in an eternally revolving harmony; that to this he owes the 
retul'll of day and night, the changes of the seasons, seed-time 
and harvest, summer and winter; if he be a41Y thing, but a 
clod of the valley, how can he but exclaim, in WO!lllcr and 
amazement, 

"These, as they change, Almighty Father, these 
Arc but the varied God. The rolling year 
Is full of thee." 

vVhat can tend more to exalt the dignity of our nature, 
than the consideration, that the mind of man has not only 
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been able to grasp and demonstrate this law, but to apply it 
to the solution of an infillite nurnber of qncstions, apparently 
bc\'ond thc reach of his boldest cHarts? He has been able to 

• 
ascertain the motions and size of the whole planetary system; 
to calculate every pertlll'bation, arising fl'Om the constant, but 
changeful inllnellce of mntual gntvitation; to ascertain the 
paths of comets; to calculate eclipses with unerring certainty; 
and to fordell the vcry minnte, nay, the very instant, of occult
iition of the most distant satellites. He call thns read, through 
thc past, as well as the fnture, all the varions states of the 
hcavens fpr thousands of years. He has been able to apply 
this knowledge to 1.he noblest purposes i and the mariner, by 
its aid, descries his home port with the same case, 011 the dark 
bosom of the ocean, as he points it ont from the little hill-top, 

• 

that orcrlooks hi::; native village. . 
If we pass from the contemplation of this sublime law of 

nature to others, which belong to animal or vegetable life, to 
those, which form and preserve the tt-easures of the earth, and 
of the sea, cven down to those, which regulate the minutest 
partiCles of matter, the light of science ,vill cnable us every 
where to b'~bold new and increasillg wondcrs, and to remark 
the operations of infinite power, forever varied, amI yet for
ever the samc. It is impossible, that the mere perception of 
such law~ should not affo!'d pleasure to c\'cry rational mind. 
But when we further learn, that thesc vcry laws are made 
continually subservient to the usc of man; that, by the know
ledge of them, he is cnabled to crcate power, and perfect 
mechalJical operatiolls; that he can make the winds and the 
wave:::, the earth and the air, heat and cold, the ductile metals 
ancI the soliclrocks, the fragile flower and the towering forest, 
minister to his want::;, his rcfinement:;, and his entel'prise; we 
arc compelled to admit, that the capacit.y to trace back such 
effects .. to their causes must elevate, and enlarge, and invi
gorate the understanding. 

There is also real dignity, as well as delight, in such stndies ; 
and whenever they shall become the general accompaniment 

.. 
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• 

of mechanical employments, they must work a most benefi. 
cial change in the general structure of society. The arts of 
life are now so various and important, so intimatcly connected 
with national prosperity and individual 00mfort, that, for the 
future, a very large proportion of the population of every 
civilized country must be eng~ged in them. The time is not 
far distant, when the mechanic and manufacturing interest 
will form the great balancing power, between the conflicting 
interests of commerce and agriculture; between the learned 
professions and the mere proprietors of capital; bet.ween the 
day laborer and the unoccupied man of ease. In propGrtion 
to the degree of the knowledge, which shall belong t.o this col
lective interest, in proportion as its industry shall be com
bined with sci"ence, will be its influence on the wellbeing and 
safety of society. It is of the first importance, therefore, that 
educat.ion should here exert its most exten:;ive power; and, 
by elevating the morals, as well as stimulating the enterprise 
of artisans, give a triumph to intellect over mere physical 
force; and thus secure one of the most dangerous passes of 
social life against the irruptions of ignorance and popular 
fury. It is a truth not always sufficiently felt, that science, 
while it elevates the objects of desire, has, in the same pro
portion, a tendency to restrain the outbreakings of the bad 
passions of mankind. 

I might remark, in the next place; that the pursuit of practi-
• 

cal science is not only a source of inexhausti ble pleasure, 
opening new avenues to rank and reputation; but it is, at 
the same time, one of the surC::it foundations of opulence; 
Mere mechanical labor, from the perpetual competition ari::3ing 
from an increasing population, has a natural tendency to 

• 

descend in the scale of compensation. But t.his effect is 
astonishingly increased by the constant application of ma
chinery, as a substitute [or the labor of man. The perfection 
of machinery has, in this manrlcr, at times, thrown whole 
classes of artisans out of employ compelled them 
to resort to new pursuits for support .. : manual skill and 

• 

• 
• 
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dexterity are nothing, when put in competition with the 
regularity, rapidity, and economy of machinery, working 
ullder thc guidance of scicnce. Now, it must be obvious, 
that ill proportion as all artisan possesses seiencc, will be his 
facility in passing from· one branch of an art to anothcr; and 
his ability to command a higher price for his services. His 
capacity, too, for adopting improvements, and keeping pace 
with j,he genins of the age, will (as has been already hinted) 
be tIm:; immeasurably increased. So that, in the narrowest 
and most limited view, there is a positive certainty of gain, 
by understanding the scientific pri nci pIes of the art, which we 

. profes:::. 
But this would be a very inadequate view of the benefits 

arisillg from this source. It is the power of science, in 
awakelling the dormant cnergy of genius; in pointing out to 
it the true meallS to arrive at great ends; in preventing it 
from beillg wasted ill visionary schemes, or retarded by clumsy 
proCCIiSCS; in short, it is the power of science, in suggesting 
the lil'i~t hint, or strikillg out the first spark, or direc:ting the 
ullstcaJy aim, or removing the illtermediate obstacles, that 
constitutes its true valne, and perhaps its noblest excellence. 
Erell after the first step is taken, and the first development 
of illrentivc genius assumes shape and body, how many 
obstacles are to be overcome; how many unexpected dWi
cultie:; are to be met; how many toilsome clays and nights 
are to be con.:mmed, ill nice adjustmcnts and minute altera
tions! It is here, that science may be said to foster and 
llomi:;h genius; to administer to its wants, and soothe its 
disquietudes, and animate its inquiries.· What logarithms 
are to the mathematician, kllO\vledge of principles is to the 
mechallic. It not only abridges the processes of computation, 
and thus diminJshcs labor, but it puts him in possession of 
means and computations, otherwise absolutely beyond the 
reach of human calculation. After Fulton. had securely 
achicred, in his own opinion, thc invention of, the steam
boat, months were consumed by him, as I learned from his 

, 
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own lip~, in maldng the necessary calculations upon the 
resistance of fluids, in order to ascertain what was the best 

• • 

form for the boat, to ensure a succesEful issue to his cxperi.' 
mcnt. I myself, in the COUl'se of my judicial life, have had 
occasion to learn from witnesses thc origin, and history, and 
gradual formation, of two of t.he most elegant inventions in 
our own country; and, in both instances, the original machine, 
rude, and unsightly, and cumbrous enongh, was brought into 

. court, as the best proof of the first sketch, comparcd with the 
last labors of the admirable inventors. I have not the least 
hesitation in saying, that, if either of those extraordinary 
minds had bcen originally instructed in the principles of 
mechanical science, half their labors would have been saved. 
Sure I am, t.bat one of them would not, with his latcr acquire· 
ments in science, have laid aside, for a long time, the creation 
of his own genius, as if in despair, that it could ever attain 
maturity. 

I allude to the card machine of vVhittemore, and the nail 
machine of Perkins. . Of the former it would not become me 
to speak in terms of confident praise, from my own want of 
the proper knowledge of machinery. But I must confe~s, 
that, when I first saw .it, it seemed to me to be almost an 
intelligent being, and to do every thing but speak; and whe
ther considered with reference to the simplicit.y of its means, 
the accuracy and vUl'iety of its operations, or its almost uni. 
versal capacity for common use, it deserves the highest com· 
mendation. Other inventions have since somewhat narrowed 
the sphere of its operations, and made its celebrity lcss felt. 
But I may quote the remark of one of our most ingenious 
countrymen, who, to a question put to him, what, aftcr two 
months' examination of the patent office at Washington, and 
his own surveys elsewhere', appeared to him the most interest· 
ing of American inventions, unhesitatingly answered, ,\Vhit· 
temore's card machine. The remark was made by Perldns; 
and perhaps no person, but himself, would have thought, that 
his own nail machine, which with its toggle-joint conSUDlCS 

• 

• 
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bars of iron, and returns them in nails, with the tranquil 
grandeur of a giant, conscious of superior power, might not 
ha \'C borne the most strenuous rivalry. 

Alld this leads me to remark, in the next place, as matter 
of pride, as well as of encouragement, that to mechanics 
thet1lselves wc are indebted for some of the most useful and 
profitable i I1vcntion8 of the age. I have already ad vcrted to 
the perfection of the steam engille by "Vatt. The cotton
machine of Arkwright constitntes an era in inventiolls, and 
has already thrown back upon Asia all her various fabrics, 
and comiJelled her to yield up to :European skill the cheapest 
labor of her eheapt;!st population. '1'he inventions of "Yedge
wood have led to almost as striking a 1'i vairy of the pottery 
and wares of the Bast. '1'he cottoll-gi Il, which has given to 
the cotton-growing States of the south their preseut great sta
ple, is the production of the genius of vVhitney. In the year 
179-l, the Carolinas and Georgia were scarcely known to our 
ablest diplomatists, as cultivators of the plant; so obscure 
and ullimportant were its results. The invention of Whitney 
at ollce gave it; the highest value; and laid the broad founda
tion of their present wcalth and prosperity. At this very 
moment, New Bngland annually consumes, in her mallufac
toric:::, more than onc fifth part of t.he eight hundred and fifty 
thousand bales of cotton, the annual produce of their soil; 
whieh: but for him, would have had lIO existence. What 
wOllders were accompliilhed by the self-taught architect, 
Brindley, himself a humble mill-wright; and yet of such vast 
compasi:i of thought, that to him rivers seemed of no use, but 
to fced navigablc canals, and the ocean itself but a large 
rcservoir for water-works! vVhat efiects is our own Perkins 
producing, by one only of his numerous inventions, the art 
of softening steel, so as to admit of engraving: and then hard
ening it again, so as. to retain the fine po in t and polish of 
copper-plate, without the constant wear of the latter, and its 
consequent tendency to depreciation! He has enabled us, 
as it were to stereotype, and multiply, to an almost incalcll-
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lable extent, the most beaut.iful specimens of some of the fine 
arts; and cheapen tlH'm, so as to bring them within the 
reaeh of the most moderate fortunes. MallY other illustrious 
instances of genius, sncces~fully applied to the improvement 
of the arts, might be selected from the workshops and com. 
mon trade;; of life. Bnt in most of these instances it will be 
found, that the discovery was not the mere result of accident, 
but arose from the patient study of principles, or from hint~ . 
gathered from a scientific obsCl'vatioll of nice and curious 
facts. And it may be added, that, in all these instances, in 
proportion as the ill\'clltors acquired a knowledge of the 
principles of the arts, their genius assumed a widcl' play, and 
.accomplished its designs with more familial' power and ecl'-

• 

tainty. It is a subject of most proround interest, to ob:3cl've 
to what grand results a commOll principle in mechanics, or 
an apparently insulated fact, may conduct us, under the 
guidance of a man of genius. Jrhe rule, for instance, in 
gcometry, that the circumferenccs of circles arc in proportion 
to their diameters, lies at the foundation of most of the ope· 
rations of practical mechanics, and has led to the means of 
increasing mechanical power to an almost incalculablc extcnt. 
The levcr, the pulley, and the whcel, are but illustrations of 
it. So, too, the habit of nice ob:3crvation of facts (the almost 
constant attendant upon scientific acquirements) has led to 
surprising cOlljectUl'Cs~ which have endcd in the demoll[':tra
tion of cClually surprising truths. Let me avail myself of one 
or two illustrations, which have been alrcady noticed by 
others, as better to my purpose than any which my own 
memory could furnish. In the course of Sir Isaac Newton's 
experiments to ascertain the laws of optics, he was led, from 
the peculiar action of the diamond upon light, to exprcss an 
opinion that it was carbon, and capable of ignition, and not 
belonging to the class of crystals. That conjecture has in 
our day been established, by chemical experiments, to he a 
fact. He made the discovery, also, of the compound nature 
of light} and that its white color arises from a mixture of all 



nEVELOP~IENTS OF SCIENCE AND MECHANIC ART. 497 

the vnrious colors. This has led to various ingenious im
provemcnts in the formation of the lcnses of telcscopes, by 
wlJieh modern astronomy has been able to display the hea
veils in Hew beanty and order. vVhcll Franklin, by close 
ubservation, Imd established the identity of lightning with the 
electric spark, he was immediately led to the practical appli
cation of hh, discovery, by ascertailling tho relativc conduct
ing power of various substances, so as to gllaru our dwcllings 
from its tremendons agency. The galvanic battcry, to which 
we are illdebted for so many discoveric:-; in chemistry, owes 

its origiJl to an apparently trivial cit'cnmstance. The disco
verer's aitentioll wm; dt'awll to an investigation of the cause 
of the twitching of a dead frog's leg; and by patient and 

• 
laborious cxperiments, he \vas at length conducted to the 
di::icovery of animal electricity. The polarization of light, as 
it i:; called, that is, the fact, that rays of light have ditl'erent 
;5idc8, whieh have ditlel'cnt properties of reflection,· , is a dis·
coycry in optics of very recent date, which, it is said, "is so 
fertile in the vicws it lays open of the constitution of natural 
bodic~, and the minuter mcchanism of the universe, as to 
place it ill the very first rank of phY8icai and mathematical 
,)ciPllcr:' It \\ras di8covcrcd by the French philosopher, 

:\Ialu:::, as late as in 1810, by various minute and delicate ex
periment:" and has already led to very extraordinary results. 

Indeed, such is the quiclicning power of scicnce~ that it is 
scarcely pos:-;ible that its simplest germ should be planted in 
the human mind, without expanding into a healthy growth. 
It generates, as it moves on, new thoughts, and new inquiries, 
and is forever gathering, without exhaustion and without 
satiety. The curiosity which is once awakened by it never 

sleeps; the genius which is once kindled at its altar, burns 
on with an inextinguishable lIame. 

It has been remarked that such was the progress of astro
nomical science, and the number of minds engaged in it, 
towards the close of the seventeenth century, that if Sir I:mac 

Newton had never lived his splendid and invaluable discove-
42 • 
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rics must have been in the possession of the succeeding age, 
The approaches had been so near that they almost touched 
the very verge of the paths whieh his genins f.xplorpd, and . 
demonstrated with snch matchlrss ability. If this be true 
in respect to that branch of physical science, it is far morc 
strikingly hue in respect to mechanics. The strngglc here, 
in respect to priority of inventions, is often so very close that 
a single day sometimes decides the controversy. 

It is from considerations of this nature: that what has 
• 

been mnst continue to be; that art is never perfect, and na
ture is inexhaustible; that seience, while it is the ma~ter of 
art, is itself ultimately dependent upon it; that the intellect
ual power grow:; up in all stations, and in all soils; ihnt, all 
other circnmstances equal, he "'ho Imows nnd practises must 
for ever ta]i:C the lead of him who merely know8, and has 
none of the skill to apply power, or the practical sagacity to 
overcome difficulties; that he whose interest is indissolubly 
connected with his science, and who feels at evcry turn the -
animating inipulse of reward, as \yell as the pleasure of spec· 
ulation, and the desire of fame, has more enduring and 
instant motives for exertion, than he who merely indlliges his 
leisure or his curiosity; it ig, I say, from these considera· 
tions that I deduce the conclusion that when artisans and 
mechanics shall have become instructcd in science, the inven
tions of this class will be more numerous, more useful, more 
profitable, and more ingenious, than those of any other Cla5~, 
and even perhaps of all other classes of society. 

What an animating prospect does this afford! \Vhat no· 
ble ends to poor, neglected, sufiering genius! vVhat con
stant comfort, to cheer the hard hours of labor, and the 
heavier hours of despondency! . l\iuch less of success in life 
is in reality dependent upon accident, or what is called luck, 
than is commonly supposed. Far more depends upon the 
objects which a man proposes to himself; what attainments 
:he aspires to; what is the circle which bounds his vision and 
.his thoughts; what he chooses, not to be educated jor, but to 
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educate ltimse(f for; whcthcr he looks to the end and aim of 
the whole of life, or only to the present day or hour; whether 
he listens to the voice of indolence or vulgar pleasure, or to 
the stirring voice in his own ~onl, l11'ging his ambition 011 to 
the highcst objects. If his views arq )()w and grovelling; if 
the workshop, in its cold routille of duties, bounds all his 
wishes and his hopes, his destiuy is alrcady lixed; alld the 
history of his whole life mny be road, though the blush of 
youth still linger:'> 011 his cheeks. It is not a talc merely 
twice told; it bas becll told for million::. If, 011 the other 
hUlld, he aspires to be a mall, in dignity, illdepelldence, 
spirit, and character, and to give his talents their fllll scope 
and vigm; if~ to a steady devotion to the practice of his art, 
he adds a. scientific study of its processes and principles, his 
snccess is as sme as any thi ng 011 this side of the gra ye can 
be. He may even go farther and dream of fame; alld, H' he 
pos:;css the shgacity of genius, may build a solid immortality 
upon the foundation of his O\YI1 inventions. 

And why should it Hot be so? "Vhy should not OUl" youth, 
engaged in thc mechanic arts, under the auspices of lllstitu
tions likc this, reach sueh a noble elevatiolJ of purpose '! 
America has hitherto given her full proportion of gellius to 
the cultivation of the art:;. She !Jas never been behind the 
most intelligent portions of the world, in bel' contributioll of 

. useful inventions for the common good. There arc som{' 
circumstances in the situation and character of' her popula
tion, which afIord a wider range for talent and inquiry, than 
in any other country. The vNy equality of condition; the 
natural structure of society; the total demolition of all bar
riers against the advancement of talent from one department 
of life to another; the non-existence of the almost iufinite 
subdivisions of labor by which, though more perfection in the 
result is sometimes obtained, the process has an almost 
uniform tendency to reduce human beings to mere machines; 
the mildness of the government; the general facility of sub
sistence; the absence of all laws regulating trades, and 

'.-
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obstructing local competition; these, and many other 
causes, and especially our free schools, and our cheap means 
of education, oner to ingenuous youth the most inviting 
prospects to expand and cultivate their intellectual po\vers. 
Under such circumstances is it too much to prophesy, that 
hereafter America may take the lead in mechanical improve
ments, and give another bright ex.ample to the world, by the 
demonl5tration of the truth, that free governments are as well 
adapt.ed to perfect the arts of life, and foster .inventive genius, 
as they are to promote the happiness and independence of 
manliind? 

'1'here are no real obstacles in the way, \vhich may not be 
• 

overcome by ordinary diligence and pe"r::;evel'ance. A few 
hours saved every week from those devoted to idle pleasure, 
or listless indolence, would enable every ·artisan to mastel', in 
a comparatively :;hort time, the elementary principles of the 
arts. He would have the constant benefi.t of refreshing hi:: 
recollection by the practical application of them, and receive 
the demoll:;iration at the same time that he was taught the 
tl'llth. lIe would find that thc acquisitions of every day 
added a llew facility for futLll'e improvement; and that his 
own mimI, quickencd and fertilized by various stores of 
thought, would ~oon turn that into the tl'UCHt Rource of enjoy
ment, which at first was the minister of toil and anxiety. 
Consider, for a moment, what must be the immediate efIect~ 
of the general adoption of a system of mutual im;tnu:tion. 
How powerfully would jt work by way of encouragement to 
laudable ambit.ion; how irresistibly to an increase of :skill and 
sagacity in t.he most common employments of life! Ask 
your::ielvrs what would be the result of one hundred thou
sand minds engaged at the same moment in the study of 
mechanieal science, and urged on by the daily mot.ives of 
interest, to acquire new skill, or invent new impi·ovements. 
It seems to me utterly beyond i he reach of human imagina
tion to embody the rc:;uHs to which such a constant discipline 
of the intellect, strengthened by the daily experience of the 

• 

• 
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workshop, would conduct us. The slightest spark of intelli

gence (if I may borrow a figmc from the urts) would be 

blown into a steady ilame, aJl(I the raw material or genius 

be kindled by a spontaneous combustion into the most in

tense light. 
Gentlcmen, I will detain you no longcr. The remarks 

which I hu\'e addressed to you have been unavoidably of a 
loo~c and desultory natme. 'l'1ICY have been thrown together 

not in the almlluunee of Illy ll\i:;ure, but of my labors; in the 

mi(bt of private cares awl mallY pressillg public dutie~. 

Such as they are, I trust they may receive yom indulgence, jf 
not for their intrinsic valne, at least as my small. tribute to 

the lTIrl'it of this Institution. If I had possessed more leisure 

J shonkl have preferred to have given you, as a marc suitable 

topic for an introductory discourse, somo account of the rise 

and progl'(\SS of the more important urts and illventions in 

modcl'I1 times. .A. dose sUl'vey of the difficulties oYercome, 

and of the triumphs achieved by mechanical genius, wOllld, 

after all, constitute the most vaillable commentary upon the 

powers of thc human mind, and the .nost eJlcouraging lesson 

in the stud y of science . 
• 

I conclude with the reflection naturally al'bing from the 

subject, that as the true elJd of philosophy is to render us 

wiser and happier, so its tendency is to warm am hearts, and 

derate our a flcctiOll:'l, and make us, in thc highest sense: 

religious beings. vVhen we contemplate the physical crea

tion, alld observe, from the minutest atom up to the highest 

intelligence, contiuual displays of infinite wisdom, power, 

and goodness; when we trace out by the light of science the 

la\\'s which goyern thc material world, and observe the order, 
• 

and harmony, and ·wonderfnl adaptation of all, ii'om those 

which form the sparkling diamond in the mine, or prepare 

the volleyed lightning, or generate the terrific earthqnake, or 

direct the motions of the ocean, up to those ·which hold the 

planets in their spheres; when "\ve turn our thOllght8 "\vithin 

us, and endeavor to learn what we ourselves are, and consider 
• 

• 

• 

, 

• 
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, 

the nature and capacities of our minds, and feel the divinity, 

as it were, st.ir within us; whon we look abroad nt the curio 
ous di~plays of human invention in the arts and arrange . 

• 

ments of life, and sec how man has acquirou dominion over 

tho oarth, and the soa, and i he air, and the water; how is it 

possible, I say, when wo contemplate ::;uch things, not to look 
up with awe, and admiration, and gratitude, to the First 
Great Causo of all these blessings? How is it pos~iblc not 
to feel that we arc an emanation of that eternal Spirit which 
formed and fashioned us, and breathed into us a rational 
soul? How is it possible not to read for ourselves a higher 
destiny, where our po\yer" shall be permit.ted to expand in 

~ndless progression, and continually witness new \vonders of 
the diville perfection? Surely, in the contemplation of such 
things, we may well exclaim, ' 

" Great and marvellons arc thy works, Lord God Almighty; 
in wisdom hast thou made them all." 

• 

• 

• , 

• 

, 

• 
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IT bas becn customary in this Uniycrsity for professors, 
l1pon their induction into of1ice~ to deliver a public di::;eourse 
upon some topic:> suitable to the occasion. Upon the csta
blishmrnt of a new professorship it may also bc expected that 
he, who for the fir5t time fills the chair, should give some 
account of the foundation, and of the studies which it pro
poses to encourage. I shall endea \'01' not wholly to disap
point tbc just expectations of my aU<.Iicncc in both respects; 
premising, however, that much reliance must be placed upon 
their illdulgcnce, sincc the subject aflords little scope for ele
gant disquisition, and almost forbids 1 hose ornamcnts, which 
gratify the taste, and warm thc imagillation of the scholar. 

l\Iy plan is, in the nrst place, to lay before you some con
~iueratiollS touchillg the general utility of the stndy of the 
law; and to addresi5 them with more pointed application to 
thosc who propose to make it the bllsiness of their lives. 
In the next pluce, I shall briefly unfold the nature and objects 
of the professorship, which I have now the honor to occupy, 
and the particular studies which it comprehcnds; so that the 
noble dcsign of the founder may be amply \'indicatrd, and 
rcccire, as it deserves, the public approbation. In proportion, 
ho\\'c\-cl', to the value and importance of these studies, I can
not but feel a diiJidence, lest they should fail under my care 

• 

of becoming" as attractive and interesting as they ought to 

" 



504 MISCEIJLANEOUS WRITINGS. 

be; and lest my own imperfect execution of duty should cast 
a ~hade upon the bright prospeets, which the founder is open. 
ing to our view. 

In the prescnt state of knowledge, such a diffidence might 
well become the teacher of any science; but the remark 
applies wit h augmented force to a science so vast, so intricatc, 
and so comprehensive, as that of jlll'isprudcnce. In its widest 
extent it may be said almost to compass evcry human action; 
and in its minute details, to measure every human duty. If 
\\Te contemplate it ill the highest order of subjects, which 
it embraces, it can scarcely be smpassed in dignity. It 
searches into and expounds the elements of morals and 
ethics, and the cternal law of nature, illustrated and sup· 
ported by the eternal law of revelation. It is in this sense, 
that it has constituted the panegyric of philosophers and 
sages in almost every age. It is in this sense that Cicero 
has spoken of it, in a passage, which is upon the lips of 
every scholar: "Est quidc111 vera lex recta ratio, nuturre 
congruens, diffusa in 0111l1es, constans, sempitel'l1a, qurc yocct 
ad officium jubenelo, vetanelo a frau(lt~ dpterreat, qurc tamcn 
neque probos frnsh'a jubet aut vetat, HCC improbos jubendo 
aut vetanc10 movet. Huic legi nee obrogari fas cst, Hcque 
c1el'ogari ex hae aliquid licet, neqne tota abrogari potest. Nee 
vero, aut per senatum aut per populum, salvi hac lege pos· 
sumus." 1 It it) in this sense, also~ that the genius of Sir 
William .Jones, ri;;.ing ill to poetical enthusiasm, has pro· 

• 

claimed, that 

-~~1 " Soyerei~n law, the state's collected will, 
O'er throne;; und globes elate 

Sits empress, crowning good, rcprcssing ill." 

But if we contemplate it in a narrower vic,v, as a mcre 
system of regulations for the safety and harmony of civil 
society; as the instrument of administering public and pri. 
vate justice; as the code, by which rights are ascertaincd, 

1 Cic. de Rcpul). Lib. iii. § 22. Sec also, Cic. de Lcgg. Lib. i. § G. 
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and .wrongs redressed; by which contracts are interpreted, 
and property is secured, and the instItutions, which add 
strength to government, and solid happiness to domestic 
life, are firmly guarded;, ' if, I say, we contemplate it in this 
narrower view, it::; dignity may in some measure be lessened, 
but-its design will yet appear sulTiciently grand, and its exe
cution sufficiently difficult, to have strong claims upon the 
gratitude and admiration of mankind. 

The common law purports to be such a system of juris- .'~. 

prudcnce. By the common law is sometimes understood that 
collection of principles, which constitutes the basis of the 
administration of justice in Englanu, in contradistinction to 
the maxims of the Roman code,\.vhich has universally re
ceired the appellation of the civil law. The latter has been 
adopted, or, if I may say so, inosculated, into the juridical 
polity of all continental Europe, as a fund8.inental rule. 'rhe 
former is emphatically the custom of the realm of England, 
and has lIO authority beyond her own territory, and the colo~ . , 
nics, which she has planted ill various pads of the world. It 
1S no small proof of its excellence, however, that where it has 
once taken root, it has never been superseded; and that its 
dircet progress, or silent sway, has never failed to oblitemte 
the attachment to other codes. \vhcncver the accidents of , 

conquest or cession have brought it within the reach of popu
lar opinion. But there is another sense, (which is the most 
usual ~ensc,) in which it is called the common lu\y, to distin
guish it from the statute law, or the positive enactments of 
the If'gislaturc. In this sense, the common law is the lex non' 
.~crI1}t([, that is, the unwritten law, which cannot now be 
traced back to any positiYe text; but is composed of cus
toms, and usages, and maximR, deriving their authority from 
immemorial practice, and the recognitions of courts of justice. 
Thus, the right of primogeniture, which is a fundamental 
rule of inheritances in England, does not depend upon any 
known statute, but upon the simple custom of the realm, of 

43 
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such high antiquit.y, that history does not reach its exact 
origin. Much, indeed, of this unwritten law may now be 
found in boo}\:s, in elementary treatises, and in judicial de-

• • 

But it does not dcrive its force from these cil-cum-- . 
C1SlOns. 

stances. On the contrary, even judicial decisions are deem cd 
but the formal promulgation of rlll~s antecedently existing, 
and obtain all their value from their supposed conformity to 
those rules. ,. 

When our ancestors emigrated to America, thcy brought 
• 

this common law with them, as their bil'thright and inherit-
ance; and they put into operation so much of it, as was 
applicable to their situation. It became the basis of t.he 
jurisprudence of all the English colonies; and, except so far 
as it has been abrogated or modifted by our local legislation, 
it remains to this very hour the guide, the instruct.or, the 
protector, and the ornament of every state within this re
public, whose territory lies within 0111' boundaries settled by 
the treaty of peace of 1783. May it ever continue to Homish 
here; for it is the law of libert.y, and t.he watchful and inflexi
ble guardian of private property and public rights. 

It is of this common law, in its largest extent, that the Law 
Institution in this University proposes to expound the doc
tr.ines and diversities; and. thus to furnish the means of 
a better juridical education to t.hose, who are destined for the 
profession, as well as to those, who, as scholars and gentle
men, desire to learn its general princi pIes. 

• 

Nor let any scholar or gentleman imagine, that the study is 
little worthy his attention, unless he is to engage in it for 
professional objects. I do not exaggerate its value, when 
I express the deliberate opinion, that there is not within the 
compass of human attainment any science, which has so. 
direct a tendency as this, to strengthen the understanding, 
to enlarge its powers, to sharpen its sagacity, and to form 
habits of nice and accurate discrimination. Sir James Mack
intosh, an elegant scholar, as well as a very competent judge, 
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lin:;; said,! that ;. More understanding has, perhaps, been in 
.. 

thi3 manller exerted to fix the rules of life, than in any other 
scicnee; and it is certainly the most honorable occupation of 
the undcr:5tanding, becau::ic it is the most immediately sub~ 
r:;crvicllt to general safety und comfort." If this were a ques
tion dc-pendent upon mere aut.hority, perhaps testimony more 
unexccptionable to the general scholar might be drawn from 
other sourccs. Dr. Johnson, with his accustomed vigor of 
cxprc::,sion has stated, that" Law is the science, in which the 
grcate.'3t powcrs of the understanding are a'pplicd to the great
est number of facts." And Mr. Burke, himself an orator and 
state;:;man of the most cnlargcd research, has not hesitated to 

. declare, that it is " Gne of the first and noblest of human 
seicllccs; a science, which docs more to quicken and invigo
rate the undcr::;tanding than all other kinds of learning put. 
togcther.'~ 2 

But there is little Heed to appeal to the testimonies of the 
living or the dead upon snch a topic. vVhocver will ta~m 
the trouble to reHect upon the vast variety of subjects, with 
which it is conversant, and the almost infinite diversity of 
human transactions, to which it applies; whoever will con
:;;idcr, how mnch astuteness and ingenuity are required to 
nlll'aYeI 01' guard against the contrivances of fraud and the 
indi:;c1'etiolls of folly, the caprices C?f the wise and the errors 
of the rash, the mistakes of pride, the confidence of ignorance, 
and the sallics of entcrprise; will be at no l()ss to under
stalld, that therc will bc ample employment for the highest 

• 

faculties. If he will but add to the account, that law is 
a. ticicnce, which must be gradu!llly formed by the successive 

• 

efforts of many minds in many ages; that its rudiments sink 
deep into remote antiquity, and branch wider and wider with 
evcry new gencration; that it seeks to measure the future by 
approximations to certainty, derived solely [l'om the experience 

I Tntl'o(ltlctOl'Y Discollrse on the Study of the Law of Nature and Nations, 
p. 62, (ad c(lition.) 

2 .spccc.:h Oil American Taxation, 1 7 i 4 . 

• 

• 
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of the past; that it must forever be in a state of progress, or 
change, to adapt itself to the exigencies and changes of so
ciet.y; that, even when the old fonntlations remain firm, the 
shifting channels of busincss must often leave their wonted 
beds deserted, and require new and broader snbstruction~ to 
accommodate and support new interc::;ts; 1 if, I say, he will 
but add these things to the account, it will soon become 
matter of surprise, that eren the mightiest efforts of genius 
can l{eep pace with such ineess::ll1t d('mands; alld t.hat the 
powers of reasoning, ta~ked amI suhtilizcd, as they must be, 
to an immeasurable extent, should not be absolutely over
whelmed in t.he attempt to admini.ster jt1~tice. 

From its nature and objccts, the common law, above all 
others, employs a most severe and scrutinizing logic. In 
some of its branches it is compclle(7~ to deal with metaphysical 
subtilties and abstractions, belonging to the depths of intel
lectual philosophy. From this cause it has sometimes been 
in danger of being erislaved by scholastic refinements, by the 

• 

jargon of the old dialectics, and the sophisms of over-curious 
minds. It narrowly escaped shipwreck in the hands of the 
schoolmen of the middle ages; and for u while was almost 
swallowed up in the quicli:Runds of the feudal system. If it 
had not been, that the common law necessarily dealt with 
substances, instead of shadows, with men's businesl:;, and 
rights, and inheritances, and not with entities and notions, it 
would have shared the fate, or justified the satire pronounced 
upon metaphysical inquiries, that those, who have attempted 
to sound its depths, 

"In that ullfathomable gulf were drowned." 

But common sense has at all times powerfully counteracted 
the tendency to undue speculation in the common law, and 
silently brought back its votaries to that, which is the end of 
all true logic, the just application of principles to the actual 

1 See Lord Hale's noble Discourse on the Amendment of the Law, eh. 3. 
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concerns of human life. One cannot but smile, in the present 
til11t'~, at somc of the l'ea~olling, and some of the fictions, 
which spread thcmsch'cs, herc and there, in small veins in the. 
system. \V c arc gravely told, for instance, by Bracton, ill 
\\"hich hc is foUo\ved by Lord Coke~ that the' true reason, 
why by thc common law a father cannot inherit real estate 
by descent from his son, i:::, that inheritances are heavy, and 
uesccnd, as it we1'r, by the hl\vS of gravitation,' and cannot 
I'ca:seelld.1 \V c nrc again told, that~ when thc title to an 
estate is su:;pcnclcel upon future contingencies, the inheritance 
i:; in the mean time in abeyance, that is, (as wc are taught 
by the accompanying explanations,) the inheritance is -in 
gremio legis, or in nubibus, in the bosom of the law, 01' in the 
cloud~, which seems to meuel the matter exceedingly ill point 
of plainness. And, again, when an estate is conveyed to 
tl'tl:;tecs to serve existing uses, and future contingent uses 
also, we are told, that though...J-'! sei~in is necessary to feed 
them, alld it be no\v exhausted; yet, happily for us, there 
rcmains a pos~ibility of seisin, a sci'lltill(t juri.;, which kindles 
at the very moment the new uses spring into being, and by 
its vital power executes at ollce the possession of the estate 
to those usc;.:;, by some sort of legallegerdemain.2 Shakspeare 
I'us immortalized by his genius the report of a case ill that 
book of painful Ieal'l1ing, Plowden's Commentaries,3 in which 
Lady Margaret Hales, by the suicide of her husband, lost an 
c:;tatc by forfeiture to the crOWI1, which she held jointly with 
him. One of thc learned judges upon that occasion, in order 
to establish the legal eOllcll1sion, that the party killed himself 
in his lifetime, reasoned in this manner: "The felony is attri
buted to the act, which act is always done by a living man, 
and in his lifetime; for Sir James Hales was dead, and how 

1" D('scendit itaquc jus, quasi pondcrosmu quid cadcns ucorsum-rceti 
lind, vel h'clllS\'c\':mli, et nunquam l'enseenuit en. via cllUi descenilit." Brae
ton, lib. 2, ell. 29 j Co. Litt. 11 j 2 Bl. Com. 212. 

: Chu(lleigh's case (1 Co. Rep. 120) contains som9 curious reasoning on 
tlus su l\jeet. 

3 Plowden's Com. 258, 262 .. 
,. 
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carne he to his death? It may be answered, By drowning. 
And who drowneu him? Sir James Hales. And when diu 
he urown him? In his lifetime. So that Sir James Halc~, 

being alive, caused Sir .Tames Hales to die; and the act of 
the living man was the death of the dead man. And then 
for this oflcnce it is reasonable to pnnish the living man, who 
committed the offence, and not the dead man. But how can 
he be said to be punished alive, when the punishment come~ 
after his death?" &c. &c. 

But, apart from a few blemishes of this sort, which belong, 
indeed, rather to the f"tndies of the age than to the law, and· 
are now so harmless, that they scrve little more than to give 
point to some sarcasm upon the profession, it is certain, that 
the common law follows out its principles with a clm;eness 
and simplicity of reasoning, which approach, as near as any 
artificial or moral deductions can, to the rigor of demon
stration. 

How, indeed, can it be otherwise? It is not employed in 
closet speculations, in the silence of the monastery, or in the 
seclusion of private life. Every cause is heard in the presence 

• 
of men, whom practice and study have made singularly 
acute and discriminating. 'rhe advocate is stimulated, not 
merely by the hope of reward, and devotion to his client, but 
by the love of fame, to exert all his talents iu order to detect 
fallacies and answer objections. He is not at liberty, from 
mere courtesy or kindness, from private respect, or po pillar 
feeling, to gloss over the mistakes, or conceal the blunders, or 
suppress the inconsistencies of the argument of his adversary. 
In sueh places, and on such occasions, the law expects every 
man to do his duty, and his whole duty. He must search the 
dark, explore the weak, clear the doubtful, or confirm the 
strong points of his cause, as its exigencies may require. In 
such contests, victory is rarely to be won, victory I had 
almost said, is never won, without an arduOl"is stmggle. 
Mere fanciful analogies, and set phrases, and fine turns of 

,expression, and plausible statements will not do. They are 
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but ~haclows or mists, which hover over tho pathways to 
truth, but do not impeclc them. 'l'hcy may blind the novice, 
or uctmy the jgnorant j but they do lIot de(~ei\'c the wary and 
experienced traveller. 'l'herc must be a iirmer and closer 
grapple with realities. '1'he eOlltest is fit for mell of strong 
siucw:.:, and deep thought~; and sneh mell, in all ages, have 
Lcen found fort:most in the ranks of the bar, anu eager for its 
distinctiolls. To thc inquisitive scholar and gentleman, there
fore, the law will be found a. study full of' instl'l1ctiolJ, and admi
rably adapted to brace hi::; mind to a wholeHome discipline. 
He ,,"m thus avoicl what Lord Bacon considers some of the 
greatest obstacles to kno\vlcclge. For, say::; he, " Facility to 
believe, impatience to doubt, temerity to 'answer, glory to 
know, doubt to contradict, end to gain, sloth to search, secking 
things in words, resting in part of nature; these, and the like, 
have been the things, which have forbidden the happy match 
between the mind of man, and the nature of thing:;;." 1 

I might commend the study of the law to American citizens 
generally llpon considerations of a broader ea:;t. From the 
strueturc of our illstitutiollS, there i::i much to provoke the 
vigilance, and invite the leisure of all, and especially of edu
cated men. Our government is emphatically a go\"ernment 
of the people, in all its departments. It purports to be a 
government of laws, and not of men; und yet, beyond all 
others, it is subject to the eonh"ol and inflncnce of public 
opinion. Its whole security and eIIiciency depend upon the 
intelligence, virtue, independence, and moderation of the 
people. It can be preserved no longer than a rcverence for 
settled, uniform laws constitutes the habit, I had almost said 
the passion, of the community. There can be no freedom, 
where there is no safety to property, or personal rights. 
'Whenever legislation render:; the possession or enjoyment of 
property precarious; \vhenever it cuts down the obligation 
and security of contracts; whenever it breaks in upon personal 

1 Praise of Knowledge, 2 Bacon's Works, 125. 
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liberty, or compels n surrender of per:5onal privileges, upon 
any pretext, plausible or otherwise, it matters littll', whcther 
it be the act of the many, or the few, of the solitary dc:-;pot, 
or the asscmbled multitude; it is still in its cssence tyranny. 
It matters still lcss, what arc the causes of the ehange; 
whether urged on by a spirit of inllovation, or popular 
delusion, or state necessity, (as it is falsely called,) it is still 
power, irresponsible power, against right; and the more to be 
drcaded, when it has the sanction of numbers, bccau~c it b 
then less capable of being resisted or evaded. Unfort.unately, 
at such times the majority prevail by mLre numbers, and not 
by force of judgment; 1UlIJlCmillur, non ponderantur. I do not, 
therefore, ovcrestimate its value, whell I say, t.hat a knowledge 
of the law nnll a devotion to its principles are vital to a 
republic, and lie at thc vcry foundation of its strength. 

An American citizen has many political duties to perform; 
and his activity is constantly demanded for the pre:;el'vation 
of the public interests. Hc must watch thc exercise of power 
in every department of government; and ascertain, ,vhether 

, 

it i::; within the prescribed limits of the constitution. He is 
to study deeply and thoroughly thc clements, \vhich compose 
that constitution; elements, which were the slow results of 
genius and patriotism, acting upon the largest vic\ .... s of human 
expericnce. The reasons, on which every part of this beau
tiful system is built, (may it be as durable as it is beautiful!) 
are to be examincd and weighed. Slight inconvcniences are 
not to ovcrturn them; slight objections arc not to undermine 
them. '\Vhatever is human is nece::;sarily imperfect; what
ever is practical necessarily deviates from theory; whatever 
\vorks by human agency \vorks with some inequality of move
ment and result. It is easier to point out defects than to 
devise remedies; to touch blemishes than to extract them; 
to demolish an edificc than to ercct a convenicnt substitute. 
'''Ve may not say of forms of government, " Vvhatc'cl' is best 
administered is best." But we may say, that that, which 
generally works well, should rarely be hazarded upon the 

, 
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chnllC'cs of a better. It has beell ob:::;erveu by a profound 
~tntci'rnan, that the abstract perfection of a goYcrnmcnt, with 
reference to natUl'al l'ight~, mny be its practical defect. By 
haring n right to do C\'01'y thing, mell may want cn'}')" thing. 1 

Great vigilance and great jealousy arc therefore lIe(:c::;sary in 
l'qmblie:::, to gnard agaim;t the captivations of theory, a::; well 
a~ the approaches of more insidious foes. Governments arc 
not always o\'crthrowll by direct and open as:-;aults. They 
arc not always battered down by the arms of cOllquerors, or 
the successfnl daring of usmpcrs. There is oCtell concealed 
the dry rot, which eats into the vitals, when all is fair and 
~tatciy on the outside. And to l"rpnblics this has been the 
morc common and fatal disease. .The continual drippings of 
corruption may \vear away the solid rock, when the tempest 
has failed to overturn it. In a monarchy, the subjects may 
be content to trust to the hereditary sovereign and the here
ditary nobility the general superintendence of It:'gi::;lation and 
property. But in a republic, every citizen i.3 himself ill some 
measure intrusted with the public safety, and acts an import
ant part for its weal or woe. 

Our government also opens the widest field for talents and 
exertion to every rank of life. Few men, comparatively speak
ing, may not indulge the hope, if they covet the distinction, 
at some time to have a scat in the public councils, and assist 
in the public legislation. What can be more important or 
useful in such a station, than a knowledge of those laws, 
which the legislator is called upon to modify, amend or repeal? 
How much doubt maya single injudicious amendment intro
duce! One would hardly trust to an un skilful artisan the 
repairs of any delicate machine. There would be an universal 
exclamation against the indiscretion of such an attempt. 
Yet it would seem, that we are apt to think, that men are 

1 Burke on the French Revolution. The whole passage is worthy of COIll

memlation. It belTins thus: "Government is not madc in yirtuc of natural 
rights, which may'" and do exist in total independencc of it, and exist in 
much greater clearness, and in a much rrl'catcr dcgree of almtraet perfection. 
But their abstract perfection is their pra~tical defect." 

• 
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born h'gis1utors; that no qualifiC'ations beyond plain sense 
and GOmlllOn honcsty are lleCeSf'my for the mnllngL~mcllt of 
thc intricate machine of government; alld, above all, of that 
most delicate and intel'l'sting of all machines, a republican 
government. rro adjust its various parts refluircs the skill of 
thc wise::it, and Oftl'1l ballles the judgment of the best. 'rho 
least perturbation at the ccntre may transmit itself through 
every linc of its movements; as the dip of a pebble on the 
calm surface of a lake sends its circling viurations to the 
distant shore. 

It is a fact well lmown, to pl"Orl's~~ional gentlemen, that 
marc doubts arise in the administration of justice from the 
imperfections of positive lcgi:::\ation, than from any other 
source. The mistakes ill the language of a deed, or a \rill, 
rarely extend far beyond the immediate parties to the contract 
or bounty. And yet inllumerable qucstions of interpretation 
have arisen fl"Om thesc comparatively private sourccs of liti· 
gation, to perplex the minus, and exhaust the diligencc of the 
ablest judges. But what is this to the sweeping result of an 
act of the legislature, which declares a new rule for a whole 
state, which may vary the rights, or touch the interests, or 
control the operations, of thousands of its citizens? If the 
legislation is designedly universal in its terms, infinitc can· 
tion is necessary, to prevent its woddng greater mischiefs than 
it purports to cure. If, on the other hand, it aims only at a 
single class of mischiefs, to amend an existing defect, or pro· 
vide for a new interest, there is still great danger, that its pro· 
visions may reach beyond the intent, and embrace \vhat 
woulu have been most sedulously excluded if it had been 
foreseen or suspecteu. An anecdote of Lord Coke may 
serve as an appropriate illustration. A statesman told him 
that he meant to consult him on a point of law. "If it be 
common law," :::;aid Lord Coke, " I should be ashamed if I 
could not give you a ready ans';ver; but if it be statutc law I 
should be equally ashamed if I answered you immediately." 1 

1 Tcignmouth's Life of Sir W. Jones, 268. 
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\Vhat an admonition is this! And how forcibly cloes it teach 
11S the utility of a kllowledge of the gelleral principles of hw 
to pcr::,:oll:; who arc called upon to perform the fUllctions of 
legi:.:lation ! 

Bnt to gentlemen who contemplate public life with highcr 
object:;, who indulge the ambition of being not silent voters, 
but kaders in debate, and framers of laws, and guides in the 
public conl1eils, e,"e1'y consideration already urged applies 
with tenfold force, I will Jlot speak of the disgrace and 
defeat which must in such stations follow upon the exposure 
of igllorance; 1101' of the easy victory achleycd by tho::;e who 
bring to thc cOlltroversy a ready knowledge on~r tho::;c who 
grope in thc dark and rely on their own rashncss for success i 
!lor of the intrinsic difficulty, in times like the present, of com
mallding public cOllfidence without brillging solid wisdom in 
aid of popular declamation. But I would speak to thc con
scicne('s of honorable men, nnd ask how they can venturc, 
'without any knowledge of existing hnvs, to recommend 
changes which may cut deep into the quick of remedial jus
tice, or brillg into peril all that is valuable in juri:::prudence 
by its certainty, its policy, or its antiquity. Surely, they need 
not be told, how slow every goocl system of law:; must be ill 
con:-:olidating; and how easily the rashness of an hour may 
destroy what ages have scarcely cemented in a solid form. 
The oak, which requires centuries to rear its trunk, and stretch 
its branches, and strcngthen ~t:5 fibres, and fix its roots, may 
yet be Ic\'clled in an hour. It may brcast the tempest of a 
hundred years, and sun'ive thc scathing of the lightning. It 
may even acquire vigor from its strugglcs with the elements, 
and strike ib; roots deeper and wider as it ri::;es in its majesty; 
and yet a child, in the very wantonness of folly, may ill an 
instant destroy it by removing a girdle of its bark. 

It has been said, that a spirit of innovation is generally 
the result of a selfish temper and confined views.1 Perhaps 
this is pressing the reasoning too far. It is mote often the 

1 Burke on the French Revolution . 
• 
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result of a strong imagination and ardent temperament, work. 
ing upon the materials of the closet. But it is well in all cases 
to remember the wise recommendation of Lord Bacon, " that 
men in their innovations would follow the cxample of time 
itself; which, indeed, innovateth greatly, but quietly, and by 
degrces scarce to be percd ved." 1 And nothing can introduce 
more sobriety of judgment than the experience derived from 
the history of jurisprudence; and thus check what has been 
so happily termed too great a fluidness, lubricity, and unstca. 
diness in thc law8.2 

It is not, therefore, from mere professional pride or enthu· . 
siasm, that. I would urgently recommend to gentlemen, am· 
bitions of public life, some devotion to the study of the law; 
or suggest to scholars that their education still wants perfec. 
tion and polish, unless they have mastered its elements. In 
doing so, I do 'little morc than adopt the precept of Mr. Locke, 
who says it is 80 requisite, that he knows of no place, from a 
justice of thc peace to a minister of state, that can be well 
filled without it.3 And in the days of Fortescue it was 
esteemed almost a necessary accomplishment for a gentle· 
man of rank.4 

But my principal object in this discourse is, to address 
myself to those who intend to make the law a profession for 
life. To them it seems almost unnecessary to recommend 
the study, or press the ancient precept, 

"Ycrsutc diu, quill fcrrc rCCllscnt, 
Quid valcant hUllleri," 

rro them LIC law is not a mcre pursuit of pleasure or curio 
osity, but of transcendent dignity, as it opens the brighte~t 
rewards ?f human ambition, opulcnce, fame, public influence: 
and political honors. I may add, too, that if the student 01 
the law entertains but a just reverence for its precepts, it will 

1 Essav, 24. 
3 Locke on Education, p. 84.. 

, 

2 Lord Hale in IIarg. Tracts, 255. 
4 :Fortescue De Legg. ch. 4D • 
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teach him to build his repntation upon the sOllndest morals, 
:hc deepest prillciples, and the most: exalled purit:y of life and 
charadeI'. On8 of the beautit'nl boasts of our muuicipal jnris. 
pl'UllcllCC is, that Christi3.llity is a part of the common law, 
from which it seeks the ~anction of its right.s, and by which 
it ende[lYors to regulate it::; doctrines. And, notwithstanding 

• 

the specious objection of one of our dist.inguished statesmen, 
the boast is as tme as it is beautiful. There never has been 
a period in whieh the common law diclnot recognize Chris
tianity as lying at its foundations.! For many ages it was 
almost exclusively administered by those who held its eccle
siastical digllitie::;. It now repudiates cvcry act done in vio
lation of its duties of perfect obligat.ion. It pronounces ille
gal ercry contract oJlL'llsive .to its morals. It reeogni7.cs \vith 
profoulld humility its holidays anel festivab, and obeys them 
as dies nun juridid. It still attaches to persons believing in 
it::; Jivillc authority the highest degree of competency as wit
ne:;ses; and, until a comparatively recen.t period, infidels and 
pagans were ballished from the halls of justice, as unworthy 
of credit. The error of the common law was, in reality, of a 
vcry dificrellt character. It tolerated nothing but Christianity, 

• 

as taught by its own establhihed church, either Protestant or 
Catholic; and with unrelenting severit.y consjgned the con
scientious heretic to the stake, regarding his very scruples as 
proofs of incorrigible wickedness. 'rhus, justice was debased, 
and rdigioll itself made the minister of crimes, by calling in 
the aid of the secular power to enforce that conformity of 
beIief, whose rewards and punishments belong exclusively to 
God. 

But, apart from this defect, the morals of the law are of the 
purest and most irreproacb8.blc character. And not.withstand
ing the sneers of ignorance and the gibes of wit, no men are 
so constantly calleel upon ]n their practice to exemplify the 
duties of good faith, incorruptible virtue, and chivalric honor, 

• 

, 

1 See the remarks of Mr. Justice Park, in Smithv. Sparrow, 4 Bing. R. 
8·1, 88. 
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as lawyers. To them is often intl'l1ste<l the peace and repose 
as well as the property of whole falOilies; and the slightest 
departure from professional secrecy, or professitlllal integrity, 
might involve their clicnts in ruin. 'rhe law itself imposes 
upon them the sevcrest injunctions never to do injustice, and 
never to violate confidence. It not only protects them from 
disclosing the sccrets of their clients, but it punishes the 
offenders by <1isqualifying them from practice:. 'rhe 1'chul\e 
of puhlic <,pinion, also, follows close upon every offence j and 
the frown of the profession consigns to infamy the traitor and 
his moral treason .. Memorable instances of this sort have 
occurred in other ages as well as in oui own. EYen the lips 
of eloquence breathe nothing but an empty voice in the halls 
of justice, if the car listens with distrust or suspicion. The 
very hypoel'ite is there compelled to wear the livery (If virtue, 
and to pay her homage. If he secretly cherishes a growlling 

, 

vice, he must there speak the language amI assume the port 
of innocence. He must feign, if he docs not feel, the spirit 
and inspiration of the place. 

I would exhort the student, therefore, at the very outset of .-

his career, to acquire a just conception of the dignity and 
importance of his vocation. Let him not debase it by a low 
and narrow estimate of its requisites or its duties. Let him 
consider it not as a mere means of subsistence, an affair of 
petty traffic and barter, a little round of manreuvres and con
trivances to arrest some runaway contract, to disinter some 
buried relic (If title, or let loose s(lme im pri~oned wrong from 
the vengeance of the law. Let him not dream that all is 
well if he can weave an intricate net of special pleadings to 
catch the unwary in its meshes; or hang a, doubt upon a 
subtile distinction; or quibble through the whole alphabet of 
sophisms. Let him not imagine that it is sufficient if he be 

, 

the thing described by Cicero in his scorn; , " juriSCOllsUItUS 
ipse per se nihil, nisi leguleius quidam cautus et acutus, 
prmco actionurn, cantor formularum, auceps syllabarum;" 1 

• • 

1 Cicero, De Orat. Lib. i. § 55. 

, , 



TITE VALUE AND BIP01WANCE OF LEGAL STUDIES. 519 

"a sharp and cUllning pettifogger i a retailer of lawsuits; a 
canter about forllls, and a caviller upon words;'" 01' one of 
the tribe defined by a master-spirit of the last age, as the 
ministers of municipal litigation, and the fomenters of the 
war of village vexation.1 God forbid that. any man standing 
in the temple and in the presence of the law, should imagine 
that her ministel's arc called to such unworthy offices. No . 

• 
Thc profession has far higher aims and nohler pUl'poses.~ In 
the ordinary course of business, it is huc, that sOllnd learn
ing, industry, and fidelity arc the principal requisites, and' 
may reap a fait, rcward, as they may in any other cml)loy
ment of life. But there are some, and in the li\"es of most 
lawyers many occasions, which demand qualities of a higher, 
nay, of thc highest order. Upon the actual administration of 

justice in all governments, and especially in free governments, 
must depend the welfare of the whole community. The 
sacred rights of property are to be guarded at every point. I 
call thcm sacred, because, if they are unprotected, all other 
rights bCCOl1.,C worthless 01' visionary. vVhat is personal 
liberty, if it tioes not draw after it the right to enjoy the fruits 
of our own ,ndustry? vVhat is political liberty, if it imparts 
only perpetnal puverty to us and ali our posterity? vVhat is 
the privilege of a vote, if the majority of the hour may sweep 
away the earnings of uur whole lives, to gratify the rapacity 
of the indolent, the cUllning, 01' the profligate, who are borne 
into power upon the title of a temporary popularity? \Vhat 
rtlUaillS to nourish a spirit of independence, or a love of 
country, if the very soil, on which we tread, is ours only at 
the beck of the village tyrant? If the hOlIle of our parents, 
which nur~ecl our infancy and protected our manhood, may 
be torn from us without recompense or remorse? Ii'the very 
graveyards, which contain the memorials of our love and our 

1 Burke's Reflections on the French Reyolution. 
2 I wotlill commcllll to stmlcnt5 the pCl'u:nt of l\Il'. (now JUdge) Hopkin

son's A(hh'css belare the Law Academv of Philadelphia, in 1826, It abounds 
with,.iust remarks, chaste diction, and 'unpretending eloqucmce. Its matters 
and lts style are excellent. 
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sorrow, are not secnre against the hands of violence? If the 
church of yesterday may be the barrack of to-day, and be
come the gaol of to~morrow? If the practical text of eivil 
procedme contains 110 bettcr gloss than the Border maxim, 
that the right to plunder is ollly bounded by the power? 

One of the glorious and not unfreqnently perilous duties of 
the Bar is the protect.ion of property; and not of property 
only, but of personal rights, and personal character; of 
domestic peace, and' parent.al authority. The lawyer is 
placed, as it were, upon the outpost of defence, as a public 
sentinel, to watch the approach of danger, and to sound the 
alarm when opprcssion is at hand. It is a post not only full 
of observation but of difficulty. It i:5 his duty to resist 
wrong, let it come in whatever form it may. The attack 
is rarely commenced in open daylight; but it makes its 
approaches by dark and insidious degrees. Some captivating 
delusion, some crafty pretext, some popular scheme, generally 
masks the real design. Public opinion has been already won 
in its favor, or drugged into a stupid indiflcrenec to its 
results, by the arts of intrigue. Nothing, perhaps, remains 
between the cnterprise and victory, but the solitary citadel of 
public justice. It is then thc time for the highest efforts of 
the genius, and learning, and eloquence, and mo.·al courage 
of the Bar. The advocate not unfrequently finds himself, at 
such a moment, putting at. hazard the popularity of a life 
devoted to the public service. It is then that the denuncia
tions .of the press may be employed to overawe or intimidate 
him. It is then that the shouts of the multitude drown the 
still, small voice of the unsheltered sufferer. It is then that 
the victim is already bound for immolation; and the advo
cate stands alone, to maintain the supremacy of the law 
against power, anel,numbers, and public aEplausc, and private 
wealth. If he shrinks from his duty, he ''i~ branded as the 

. betrayer of his trust. If he fails in 418 labor, he may be cut 
down by the same blow which levels his clicnt .. If he suc
ceeds, he may, indeed, achieve a glorious _ triumph for truth, 

, 

• 



• 

TIlE VALUE AND IMPORTANCE OF LEGAL STUDIES. 521 
• 

and justice, and the law. But that very triumph may be 
fatal to his future hopes, and bar up for ever the road to 
political honor~. Yet what can be more interesting than 
ambition thus nobly directed? that sinks itself, but saves the 
state? ,\Vhat sacrifice more pure, than in such a cause? 
What martyrdom more worthy to be canonized in our 
hearts? 

It may be, that his profession calls him to different duties. 
He may be required to defend against the arm of the govern
ment a party standing charged with some odious crime, real or 
imaginal'Y. He is not at liberty to desert cven the guilty wretch 
in his lowest estate; hut he b bound to take care that even 
here the law shall not he bent or brokcn to bring him to 
punishment. He will, at such times, from love of the law, 
as well as from compassion, freely give his talents to the 
causc, anci never surrender the victim until the judgment of 
his pcers has convicted him upon legal evidence. A duty 
not less common, or less interesting, is the vindication of 
innocence against private injustice. Rank, and wealth, and 
patronage may be on one side; and poverty and distress on 
the other. The oppressor may belong to the very circle of 
society in which we love to move, and where many seductive 
influrnccs may be employed to Will our silence. The advo
cate may be called upon to require damages fmm the seducer 
for his violation of domestic peace; or to expose to public 
scorn the subtle contrivances of frand. The ardor of youth 
may have been ensnared by cunningly devised counsels to 
the ruin of his estate. The drivelling of age may have been 
imposed on to proc1ll'e a grant or a ,viII, by which nature is 
outraged and vilIany rewarded. Religion itself may have 
been trcacherously employed at the side of the death-bed to 
devour the widow's portion, or plunder the orphan. In these 
and many other like cases, the attempt to unravel the fraud, 
and expos" the injury, is full of delicacy, and may incur 
severe displeasure among friends, and yield a triumph to 
enemies. But it is on such occasions that the advocate rises 

44"" 
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to a full sense of the dignity of his profession, and feels the 
power and the responsibility of its duties. He must t-hcn lift 
himself to thoughts of othm' days, and oiher times; to the 
great moral obligations of his profession; to the eternal pre
cepts of religion; to the dictates of that voice which speaks 
within him from beyond the grave, and demands that the 
mind, given by God, shall be devoted to his service, without 
the fear. and \vithout the frailty of mall. , ~ 

But, whatever may be the dignit.y and the brilliancy either 
of fame or fortune, which the profession holds ont to those 
who strive for eminence in the law, the student should never 
imagine t.hat the ascent is easy, or the labor light. There 
cannot be any delusion cherished more fatal to his ultimate 
success than this. Yonng men of gay and ardent tempera. 
ments arc apt to imaginc, that little more is necessary than to 
read a few elementary books with reasonable diligence, and 
the reward's arc alrcady within their grasp. 'rhey fondly 
indulge the belief that fluency of spce'&r1, a kindling imagina
tion, ready wit, ;raceful action, and steady self-confidence 
will carry them through every struggle. If they can but 
address a conrt 01' jury without perturbation, and state their 
points with clearne:;s and order, the rest may fairly be left to 
the workings of their own mind:; upon the excitements of the 
occasion. That, because the hour is como, and t.he trial is 
come, t.he inspiration for the canse will come also. 

Whoevcr shall indulge in such visionary viewR will find 
his career end in grievous disappointment, if not in disgrace. 
I know not if among human sciences there is anyone which 
requires such various qualifications and extensive attain
ments as the law. vVhile it demands the first order of 
talents, genius alone never did, and never can, win its high-. _ .. ' 
est elevations. There is not only no royal road to smoothe 
,the way to the summit, but the passes, like those of Alpine 
regions, arc sometimes dark and narrow; sometimes bold 
and precipitous; somctimes dazzling from the reflected light 
of their naked fronts; and sometimes bewildering from the 

.. 
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shadows projecting from their dizzy heights. ,Vhoever 
advances for safdy must advance slowly. He must cau-, 
tionsly follow the old gnidc~, and toil on wit It steady foot. 
steps; for the old paths, thongh well beatcn, arc ruggcd; 
and the new paths, thongh broatl, are sti1l perplexed .. 1'0 

• 
drop all metaphor, the law is a sciellce, ill which there is no 
substitute for diligence and labor. It is a [lIle remark of one 
who is himself a brilliant example of all he teaches, that" It 
appears to be the general order of Pro\,id'"'llce, manifested in 
the con:::t1tulioll of onr natl1l'c, that eyery thing valuable in 

human acqni:.:itioll should be the result of toil and labor." 1 

But this truth is nowhere more forcibly manifested than in 

the law. Herc, moderate talents with ullbrokon jndustry 

have oftcn obtained a victory over snperior genius, and cast 
into shade the brightest nat-mal parts. 

'rhe student, 1 heref'orc, :;houlcl, at his first entrance npon 
the stndy, weigh well the diflicultiC's of hi:'> . ta:,k, llot merely 
to gnard himself agaillst cll';.;pondcncy on aeeotll1t of expecta
tiOll:;; too sanguincly illdnlgec1, but also to HLimulate his zeal 
by a proper cstimate of the value of l1l'r~e\"crallcc. He who 
has learned to SUl'\'cy the labor without di;.;rnay, has achieved 
half the victory, I will not ~ay, with Lot'll Hale, that ,; The 
law \yill admit of no rival, and nothillg to go e\"CIl with it;" 
but I will say, that it is a jcalous mi:'ijre~i', ancl requires a 
IOllg and constant court::;hip. It 1::; not to be won by trifling 

farors, but by Javi:,:h homage. 
Many calt:,cs combine to make the study of t.he common 

law, at the prei'ient clay, a laborious llndcrtakillg. In the first 

place, it nC'cessarily embraces the reasoning and cloetrin(''3 of 
"cry remote ages. It i:" as has been eleg::1.I1tly said, '" 1'he 
gathered wi:::dom of a thousand years;" 2 Ol', in the language 

of olle of the greatest of Ellglish jndge:-:;, it is not" the product 
of the wisdom of some aile man, or sodcty of mCll, in any 

• 

. 1 Chanecllol' Kcml's Inlro(luctory Dj~col1rse, p. s". 1Vhy lJas this finished 
Dlsronrsc heen witlllll'(twn fl'Ol1l his COlllmenk'tl'lcs? 

2 Teignll1()uth's Life of Sir W. Jones, 100. 
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one age; hut of the wisdom, counsel, experience, and observa. 
tion of many agcs of wi:;c and observing men." 1 It is a 
system having ih5 foundations in natural reason; but, at the 
same time, built up and perfected hy artificial doctrincs, adapted 
and moulded to t.he artificial ::;trueture of society. fl'lle law, 
for instance, which governs the titles to real estate, i3 prin. 
cipally derived from th(; feudal polity and nsages, and is in a 
great measure unintelligible without an intimate acquaintance 
with the peculiarities of that system. This kllo\yledgc is not, 
even now, in all cases easily attainable; but mU::lt sometimes 
be searched out amidst the du~ty ruins of anticlnity, or traced 
back through black-lettered pages of a most forbidding aspect 
b0til in language and matter. The old law, too, is Hot only 
of an Ullcouth and uninviting appearance; but it abounds 
with nice distinctions, and subtile retinem('nt~, which enter 
deeply into the modt'rn structure of titles. No man, even in 
our day, can venture safely upon the exposition of an intricate 
devise, or of the effect of a power of appointment, or of a 
deed to lead uses and truSt8, who has not, in some good 
degrc(', mastered its learning. ]\Iore than two cenLuries ago, 
Sir Henry Spelman 2 depicted his OWI1 distress on entering 
upon snch studies, when at the very vestibule he was met by 
a foreign language, a barbarous dialect, an inelpgant method) 

. and a mass. of learning, which could be horne only upon the 
shoulders of Atlas; and frankly admitted, that his heart sunk 
within him at the prospect. 1'he defects of a foreign tongne, 
and barb:).rous dialect, alld inelegant method, have almost 
entirely disappeared, and no longer vex the student in his 
midnight vigils. But the materials for his labor have in other 
respects greatly accumulated ill the intermediate period. He 
may, perchance, escape from the dry severity of the Year
Books, :)'Ild the painful digestion of the Abridgments of Stat
ham, Fitzherbert, and Brooke. He may even venture to glide 

1 Lorel Halc in Prcf.1cc'to Rollc's Abrid~nl!nt, 1 ColI. Jurid. 266. 
2 Pl'clil':e to his Glossary. The pas~age is partially quoted iu 1 131ack

stonc's COUl. ill, note. See, also, p. 22i, ;supra • 

• 



• 

TIII~ V,\WE AND DrpOH.T.\NCE OF LE(UL STUDIES. 525 

by the cxhallsting argnmcnt:; of Plowdcn. Bnt Lorel Coke, 
,yjrh hi:; ponderous Comn1<'lltaric~, will nlTl'St his COUl'::;C ; and, 
faillt aud disheartencd 'with thc view, he mnst plunge into 
the lahyrinths of contingent remaiudcr:.:, and cxeelltOI'Y dcvises, 
and 8J>ringillg uses; and he may del'llL himself fortunate, if, 
afl.L'\· many years' dcvotion to Fearne, hc may venture npon 
the interprctation of that darkest of all mystedes, a last will 
and te::;tamcnt. 80 true it is, that no man knows his O\V11 

will ~o ill, as thc tc::;tator; and that ovcr-solicitude to be 
brirf alld simple cnds in being profoundly cnigmatical, "Dum 
bl"l~vi.~ esse laboro, ObSClll'llS jio." 

• 

III thc llext place, as has becn already hinted, every sue· 
ce:3~i\'e age brings its own additions to the general mass of 
antecedellt principles. If somethillg i::5 gained by clearing out 
the old channels, much is added by new increments and 
depo~it:-:. 1f hI' ~ and there a spring of litigation is dried up, 
many Hew ones break out in ummspectcd places. In fact, 
there is ~cal'cely a. single hI'anch of the la \v, which belollged 
to the age of Queen Elizabeth, which does not now come 
within the daily contcmplation of a lawyer of c:dcnsive prac
tice. AlId all these branches 1m ve heen spreading to an 
incalculable extent since that period, by the changes in society, 
wrought by commerce, agricllltnre, and manufactures, and 
other efforts of human ingenuity and enterprise. 

\Ve are, therefore, called upon at this moment to encounter, 
ay, and to master, the judicial learning of the three' ast cen
tl1rie:-:, dnring which the talents of the Bar, and the researches 
of the Bench are embodied in solid and enduring volumes. 
Fortc"cne 1 has told us, that in his age the judges did not sit 
in court but three hours in the day; and that, when they had 
taken their refreshments, they spent the rest of the day in the 
study of the law, reading of the Holy Scriptures, and other 
innocent amusements, at their pleasure; so tha" it seemed 
rather a life of contemplation than of much action; and that -

1 Fortescue, Dc Laud. Legum Anglire, cap. 51. 

• • 
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their timo was spent in this manner, free from care and 
worldly avocations. rrhc casc was grcatly changed in the 
succeeding centll1'y; and we IleCll hut examine the ample 
rcpod:-5 and commcntarietl of Ll>rt.1 Coke, to perceivc what a 
pl'ouigious influx of learning bore ,10wn thc prufes~;"n in his 
day. At the distallce of another centmy, Lord Hale was 
cornpellc(l tu admit the heavy and almuHt overwhelming 
bunIons of the law. Alhl we ill the nineteenth century may 
well look with some apprehension upon the accumulatil)lls of 
om own timos. It is not an overstatelllent to ,leclaro, that 
thc labors of the profession now arc ton times as groat u:; they 
were in the days of Lord Coke; and thai they have been 
quadruplell within the last centu.y. ,Tho wholo series of 
English reports, ll.own to the llevoll1tion of 1688, scarcely 
exceeJs onc hundred volUlues; while those sincc that period 
fall little short of three hundred. 'fo this goodly mass Arne· 
rica has aflJed, within the short space of twenty years, more 
than two hunured. volumes. If to these we add the excellent 
elementary treatiscs, which have filled our libraries during 
these latter periods, we shall fintl, that llot l!lcrely the lucu
brations of twenty years, but a long life, will scarcely suffice 

• 

to attain the requisite learning. 
In truth, the common law, as a science, must bc furever ia 

progress; anl1 no limits can be aS8igned to its principles 
or il1lprovements. In this respect it resembles the natural 
sciences, where lle\v discoveries continually learl the way to 
ne\y, ancl sometimes to astonishing, results. To say, there· 

fnre, that the common law is never learned, is almost to '.lttor 
a truism. It is no more thaT. a declaration, that/the human 
mie.\.l cannot compass all human transactions. iJt is its true 

glory, that it is flcxible, and constantly expan:..1ing ''lith the 
exigencie:::; of society; that it daily presents new motives for 
llew and loftier efTorts; that it holLIs nut forever an unup· 
pro ached degree of excellence; that it moves onwarJ in the 
path towards perfection, but never arrives at the ultimate 

point. 

• 

• 
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13nt tho Rtur1cnt shoul(l uot imagine, that enough i.:; clone, 
if he ha~ HO far mastered the gelleral d(lctrines of the COllUl10n 

law, that he may enter with some cOl1fitlenee into practice. 
There nre other stu,Jies, which llemand his attcntiolJ. He 
should addict himself to the study of philosophy, uf rhetmic, 

of hi::;toI'Y, allJ of hnman nature. It is from the want of this 
enlarged view of duty, that the profession has sometimes 
been l'cproachcll with a sordid narrowness, with a low chicane, 
with a cunlling avarice, auel with a defieieney in liberal and 
enlightellcd policy. lVIl·. Burke has somewhat reluet~ "+ly:' 

• 

adl1lIttetl the fact, that the practice of the law is not ai,t, \ 
except ill persons very happily born, to open alll.1 liberalize 
the milld exactly in the same proportion as it invigorates the 
und(,l'~tant1illg; anJ that mell too much conversant in olIice 
arc rarely mind::; of remarkable enlargement.1 AlHl~()f(l 

,}~ \, 

Dacoll complains, that lawyers h2ve never written as states-
Hlcn.:? The reproach is in f;ome measure deserveJ. It is, 
ho\rercl', far less true in our age than in furmer times; and 
far less true in Amcrica than in England. Many of our most 
illmtrions statesmen have been lawyers; but they have been 

• 
lawyers liberalized by philo:3opby, and a large intercourse 
with the wisdom of ancient and modern times. The perfect 
lawycr, like the perfect orator, must accomplish himself for 
his duties by familiarity with every study. It may be truly 
said, that to him nothing, that concerns human nature or 
human art, is il~different or useless. He should search the 

, , 

human heart, and explore to their sources the pas~iolls, and 
appetites, and feelings of mankilld. He should \yaich the 
motions of the dark and malignant passions, as they :3ilently 
approach the chambers of the soul in its first slumber~. He 

should catch the first warm rays of sympathy and bCllc,"olence, 
as they play around the character, and are reflected badi: from 
its varying lines. He shoulJ learn to detect the cUllning arts 

1 Sce Burke's Reflections on the French Ren)lution, and S )eeeh on Ame-
rican Taxation. • 

2 Lortl Bacon on the Advancement of Learllillg, 1 Bacon's 'Yorb, 218. 

, 
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of the hypocrite, who pours into the credulous and unwary 
car his Icperol1s distilmcnt. He should for this purpose makc 
the master-spil·its of all nges pay contribution to his labors. 
He should walk abroad through nature, and cleyatc his 
thoughts, and warm his virtues, by a contemplation of her 
beauty, and magnificence, and harmony. He should examine 
well the precepts of religion, as the only solid basis of civil 
society; and gather from them, not only his duty, but his 
hopes; not merely his con:::olations, but his discipline amI his 
glory. He should unlock all the treasure::> of history fOl illuti
tration, and instruction, and admonition. He will thus sec 
man, as he has been, and thereby best know what he is. He 
will thus be taught to distrust theory, and cling to practical 
good; to rely more upon expcrienccthan reasoning; more upon 
institntiolls than laws; more npon checks to vice than upon 
mot.i.vcs to virtue. He \vill become 111(1re indulgent to human 
errors; more scrupulous in means, as well as in ends; more 
wi:3c, more candid, 1110re forgiving, more disinterested. If the 
melancholy inftrmities of his race shall make him trust men 
less, he may yet learn to love man more. 

Nor should he stop here. He mmt drink in the lessons and 
the spirit of philosophy. I do not mean that philosophy 
described by Milton, as 

" A perpetual d'ea,t of nectarerl sweets, 
,Yhere no crude sm-fdt rei"lls . " " , 

but that philosophy which is conversant \'lith men's business 
• 

and intcre:;ts, with the policy and the \'lelfarc of nations; that 
philosophy, which dwells, not in vain imaginations, and Pla
tonic dreams; but which stoops to life, and enlarges the 
boundaries of human happiness; that philosophy, which sits 
by us in the closet, cheers us by the fireside, walks with us in 
the fields and highways, kneels with us at the altars, and 
lights up the enduring flame of patriotism. 

What has been already said rather presupposes than insists 
upon the importance of a full possession of the general lite-

-
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l'atUl'C of ancient and modern times. It is this classical learn
ing alone, which can impart a ~olid and lasting polish to the 
mimI, and gi\'e to diction that ~~lbtile clegallce and gl'aCC 

\rhich ('0101' the though Is wi thaI most tral1~par('nt h lles. It 
should be studied, Bot merely ill its gra,'e di:-::qnisitiollS, but 
ill it::; glorious il.ctions, and in thosc graphical displays of the 
human heart, in the micbt or which we wander a:-; in the 
prc::;cllcc of familiar but di~ell1bodiccl spirits. 

It is by such studic~, and sllch accomplishmcnts, that tile 
mean::; arc to be prcpared for excellence in the highest order 
of the professivn. The student, whose ambition has mea
sured them, if he can but add to them the power of eloquence, 
(that gin, which owcs so much to natme, and so much to 

art:) may indced aspire to bc a perfect lawyer. It cannot be 
denied, illdeed, that there lIa \'C been great la \"yers who were 
not orators: as there ha\'e heen ~Teat orator.':: who Wl're not , '-

Ja\Y)'l'1'5. But it must be admitted at the same time, that, 
\rhell both dWl'acters arc uilited in the samc pcr:;oll, human: 
genius has approached as near perfection as it may. They 
arc kinured arts, and flouri::;h best in the neighborhood of 
each other.1 

The eloquence of the bar is fal' more VUt'lOUS and difficult 
than that which is reqnired in the pnlpit, ill the legi::ilative 
haH, or ill popular as::iemblies, It oeca:3iollaiIy embraces all 
that belongs to each of thc~e placc~, and it has, beside::;, mallY 
yarietie:; of its own. In its gCllcral character it may be said 
to be grave, deliberative, and earnest, allowing little indul
gence to fancy, and less to rhetoric. But, as it must neces
sarily change its tone, accordillg to its subject, and the 
tribunal, to which it is addressl _ whether the comt 01' the 

• 

jury, elIde is ample scope for the exercise of every sort of 
talent, and sometimes even for dramatic effect. On some 

. occasions it throws aside all the little pIa ys of phrase, the 
vivid touches of the pencil, and the pomp and parade of dic-

1 II Pr::cclaras duas arte,~" says Cicero, "atque inter sc piu'cs, ct ejusdem 
~ociru dignitatis." Cic. de Oratorc, Lib. i. § 55. 

45 
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tion. It is plain, direct, and authoritative. Its object is to 
convince the understanding, and captivate the judgment, by 
the strength and breadth of its reasoning. Its power is in the 
thought, and not in the expression; in the vigor of the blow 
from the hand of a giant; in the weight of t.he argument: 

• 

which crushes, in its fall, what it has not levelled in its pro· 
gress. At other times it is fnll of calm dignity and persua· 
siveness. It speaks with somewhat of the majesty of the law 
itself, in strains of deep, oracular import. It unfolds its reo 
sults with an almost unconscious elegance, and its thoughts 
flash like the sparkles of the diamond. At other times it is 
earnest, impassioned, and elect.rifying; awing by its bold 
appeals, or blinding by its fiery 7.cal. At other times it is 
searching, and acute, and rigorous; now brilliant in point, 
now gay in allusion, now winning in insinuation. At other 
times it addresses the very souls nf men in the most touching 
and pathetic admonitions. It then mingles with the close 
logic of the law those bewitching graces which soothe preju . 

• 

dice, disarm resentment, or fix attention. It utters language, 
as the occasion demands, which melts to pity, or fires with 
indignation, or exhorts to clemency. 

But, whatever may be the variety of effort demanded of 
forensic eloquence, whether to convince, or captivate, or per· 
suade, or inflame, or melt; still its main character must fol' 
ever be like the "gl'ave rebuke," so finely sketched by our 
great epic poet, "severe in youthful beauty," that it may 
possess an " added grace invincible." 1 It may not stoop to 
ribaldry, or vulgar jests, or sic1dy sentimentality, or puerile 
conceits. It forbids declamation, and efiloreseence of style. 
There is no room for the loquacity of ignorance, or the inso
lence of pride. If wit be allowable, it must be chaste and 
polished. The topics discussed in courts of justice are too 
grave for merriment, and too important for trifling. When 
life, or character, or fortune, hangs on the issue, they must be 
vindicated with dignity, as well as with force. 

1 Paradise Lost, Book iv. line 844. 
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But I forbear. I seem, indeed, when the recollection of 
the wonders wrought by eloquence comes over my thoughts, 
to lh'c again in scenes long S: IlCe past. The dead seem 

• 

again summoned to their places in the halls of justice, and to 
utter forth voices of an unearthly and cele:;tial harmony. The 
shades of Ames, and Dexter, and Pinkney, and Emmett pass 
and repass, not hush as the foot of night, but in all the splen
dor of their fame, ft'esh with the flu;;h of recent victory. I 
may not even allude to tne living. Long, long may they 
enjoy the privilege of being nameless here, whose names are 
everywhere else upon the Ii ps of praise. 

Enough has been said, perhaps more than enough, to 
satisfy the aspirant after juridical honors, that the path is 
arduous, and requires the vigor of a long and aeti ve life. Let 
him not, however, look back in ..:. spondcncy upon a survey 
of the labor. The triumph, if achieved, is worth the sacrifice. 
If not achieved, still he will have risen by the attempt, and 
will sustain a nobler rank in the profession. If he may not 
rival the sagacity of Hardwicl{e, the rich and lucid learning 
of Mansfield, the marvellous judicial eloquence of Stowell, 
the close judgment of Parsons, the comprehensive reasoning 
of l\Iarshall, and the choice attainments of Kent; yet he . 
will, by the contemplation and study of such models, exalt 
his own sense of the dignity of the profession, and invigorate 
hi. 0\\,11 ;ntelledual powers. He wiIllearn that there is a 

• 

generous rivalry at the bar; al1'~ that everyone there has his 
proper station and fame assigned to him; and that, though 
one star differeth from another in glory, the light of each may 
yet be distinctly traced, as it moves on, until it is lost in that 
common distance, which buries all in a common darkness. 

• 

Having spoken thus mueh upon the dignity, the qualifica-
tions, and the duties of the profession, I trust it will not be 
supposed that we have t.he rashness to indllige the belief that 
the Law Institutions here, unuer the guidance of its present 
Professors, can fill up the outline which has thus been traced. 
My learned brother will, indeed, bring to the task of instruc-

• 

• 
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Hon, the ardor, the attainments, and the experience, which . 

elsewhere hase given him such an elevated reputation. 
Little, indeed, of what has becn skctehed out in this dis

course, can be attailled by any academical instl'llction during 

the usnal period as::;igllcd for the preparatory studies for the 

bal'. And of that little, we have not the presumption to 
believe. that our method or cHart::; can reach even our own , 

wishes and opinions. '\That we propo:sc is no more than 

plain, direct: famil}ar instrnci iOIl; something to assist the 

student in the first stC'ps of his studics; something to cheer 
him in his progress; somethillg to disencnmbE'r him of diffi-. 

culties by the waysille; and :3vmcthing to awaken a sincere' 
ambition for professional excellence. 

For myself, I am but too conscious how little I can bring 

to the task, worthy of the occa:sion. The pCl'petualrOllnd of 

judicial duties, full of anxious thoughts and anxious vigils, 
might, even at ali ~'·.;;licr period of my life, have l'eprc::ised the 

elasticity of hope. But in entering upon new duties at the 

present time, I confess myself morc fcarful of failure than 

ambit.ious of distinction .. I may not say, with the enviable 

self-satisfaction of an eminent judge, !lOW reposiug in lei::iUre 

. sustained with dignity, that" Long absence from the bar, 

the consequent want of practice, age, the enjoyment of reo 

pose, and the indolence whic:h that repose often produces, 

have increased my unwillingner:;s to llndertalw a work of 

labor." 1 But I may say, in the lallgllage of a l\indrcd mind 

to his, that, "After a certain age and portion of experience, 

the sense of duty becomes a stronger principle of action than 
the love of reputation." 2 I shall be content, therefore, if, 
able to meet the duties of the offi'2e, I shall not wholly dis

appoint the expeetations of the founder, by whose Jdud soli· 
citude I have been advanced to this chair. Indeed, I may 
say, that but from a desire to justify his early friendship, (as 
welcome as it was then unexpected,) and to express Illy own 

sellse of his liberal donation, I should have declined a post 

1 Lord Resdesdale. 2 Chancellor Kent. 

• 
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which others might fill with more undivided attention, 
though not, perhaps, with more sincere zeal. Under such 
circumstances, I hope that I may be permitted t.o occupy a 
few moments more, in expounding the objects of this pro
fessorship, and thus demonstrate the wisdom and munifi. 
cence of t he founder . 

• 

The duties assigned to thc Dane Professorship are, in the 
tirst instance, to deliver lecturcs upon the Law of Nature, the 
Law of Nations, Maritime and Commercial Law, Equity 
Law, am), lastly, the Constitutional Law of the United 
States. No rcflecting man can hcsitate to admit the im
portance of these brallches of jurisprudence, and their inti
mUle eOllllC'ction with the best interests of civilizcd society. 
To comment on either of thcm fully and worthily might well 
employ the diligence of a long life, without exhaustion or 
l'epetitiol1, A comsc of lectures, therefore, which embraces 
them all, must necessarily treat them in a brief, ~ummary, 
and imperfect manner. It must suggest mattcl' fl' inquiry, 
rather than expound principles with copiousness. It must 
excite, rat.her than satisfy, curiosity.. It must illustrate by 
examples, rather than exhaust by analysis. It must display 
the foundations, rather than the size or exact proportions, of 
the edifice. It must, if I may venture upon such a meta
phor, conduct the inquirer to the vestibule of the temple of 
jUl'isprudence; and leave to his future curiosity the survey of 
its magnificent halls, its decorated columns, its splendid por- . 
ticos, its harmonized ordcrs, its massive walls, its varied 
crypts, its lofty domes, its "ever-during gates, on golden 
hinges moving." 

And first, the law of nature. This lies at the foundation 
of all other laws, and constitutes the first step in the science 
of jUl'i:;pl'udence. The law of nature is nothing more than 
those rules which human reason deduces from the various 
relations of man, to form his character, and regulate his con
duct, and thereby insure his permancnt bappiness. It em
braces a survey of his duties to God, his duties to himself, 

45 ., 
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and his duties to his fellow men; deducing from those duties 

a corresponding obligation. It considcrs man, not merely in 

his private relations as a social being, but as a ~llbjeet and 
• 

magistrate, called upon to frame, adrniuister, and obey laws; 

and owing alleginnce to h'· country and govrrnmcnt; and 

bound, from thc protectioll he deri\'cs from the im'titutions of 

society, to uph?ld and protect them in return. It is, therefore, 

in the largest sense, the philosophy of morals; what Justinian 
has defined j nstice to be: I: C01l:;[(£11S cl pcrpelurt 'commas jllS 

suurn cuifjuc tribucl1d£,." or what may be dellominated 
national jurisprudence, as expounded by the samc authority: 

" Divilla7"WII atfjlle 1m lIIana/'llJnrcrmn nolitia, justi aique injlisti .. - . ~ , 

scienlia." vVith n~~, indeed, who form a part of the Christian 

community of nation~, the law of natnre has a higher sanc
tion, as it stands ::;npportcd and illustrated by revelation. 

Christianity, while with many rnilH.ls it acquires authority 

from its coincidences \vilh the law of nature, as deduced 

from reason, has added strellgth and <.lignity to the laltcrby 

its positi\'e declarations. It goes farther. It unfolds our 

duties with far more cleaJ'lle~s and perfection than had becn 
• 

known before its promulgation; and has givell a command· 

ing force to those of imperfect obligation. It relieycs the 

mind from many harassillg doubts amI c.1isquietudc8; and 
imparts a blessed inflnence to i he peaceful alld benevolent 

virlues, to mercy, charity, humility, and gratitude. It seems 

to concentrate all morality in the simple precept of love to 

God and love to man. It points out the odginal equality of 
all mankind in the eyes of the Snpreme Being, and brings 

down t.he monarch to the level of illS subjects. It thlls en~ 

deavors t.o ciJt~ck the arrogance vf power, and the oppression 

of prerogative; and becomes the teacher as well as the advo· 
,cate of rational liberty. Above all, by unfolding, in a more 

authoritative manner, the doctrine of the immortality of the 
.soul, it connects all the motives and acti0l1sof man in hi~ 

• 

. present state with his fut.ure jnterminable destiny.· It thus 
• 

. exhorts him to the practice of virtue by all that can awaken 

• 



, 
, 

, 

TUE Y.\LUE AND DIPORTANCE OF LEGAL STUDIES. 535 

hope or SCCUI'C happillcss. It deters him from crimes, by all 
that uall opt'rate upon his fears, his sensibility, or his (:on
scicnee. It tcae\Jes him that the pre~('nt life h; but the dawn 
of being; L1w.l t hat: in the clldle.:;s progrcss of thillgs the 
slighte~:j movemcnt here may cOllJll1unieate all implll:-;e which 
may be felt through ~terllity. 'l'hu::;, Chri::;tianity bec ... omcs, 
not merely an allxilial'j:, but a gllidl', to thc law of natlll'c; 
establi:-;h'illg it;; coneln:;ions, \'CI110Vill6' iis doubt::;, anu ekvat
ing it:; preee pis. 

In thi::; manner it is that the law of nature il1\'oln~s a con
::idcratioll of the natL1l'l', facnltie~, alld rcspomibilities of man. 
Froll1 hi:-; intellectual powcr:;, and t.he frcedoJil of his will, it 
deduces hi:-; moral pcrceptions nud accountability. From his 
love of happincs:-;, as the elld and aim of his being, it dc_duces 

I the dllty of preserving that happine:::s. From hi:; dependence 
UPOli the Supreme Being, whose will has indi::isolubly con
nected virtue with happine:-;:-::, it dednces the primary duty of 
obcdience to that will. From these simple eleml'nts, it pro
ceed:-i to call sider him in the various relations of life, ill wbich 
he may br placed, and a:;certain:; ill each his obligations and 
duties. It considers him as a solitary being, as a member of 
a family. as a parent, and lastly, as a member of the com-
mall wea It h. c 

The consideration of this last rclationilltrodl1ces us at· 
once to the most illteresting alld important topics; the nature, 
object:', and end of govcl'l1ll1ellt; the institution of marriage; 
the origin of t.he rights of property; thc natLll'C amI limits 
of social liberty; the strncture of civil and political rights; 
the antllOrity and policy of laws; and, illdeed, all those insti
tutions which form the defellC(~ and tbe ornament of ci vilizeu 
society.] 

VpOb ulUlly of these topics, of which a very imperfect 

. L ~tl·. IIoffmr.n's Lc~al OULlirws, of which the ftl'st \'olume only is yet pub
h~hed, contains some ~~;I'y intcrcciting: ant! ,·,tllIable disrluisitiolls upon several 
01 the topies bc\ollr'J'inrr to this brandl of law. I trllst tllC lC<ll'lletl author 

'II 0 1:> 
WI SOOI1 fiwor the public with the resiuue of his work . 
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sketch can hero 1w givl'n, I shaH speak with much brevity and 
rcsel'\'C, for 1\'10 reasons. In the fir:-;t place, in the ('our~c of 
the aeademieal illstrnction in this Ullivcr::;ity already provided 
for, the subjects of ethic::;, natural law, and theology, are 
assigned to other pl'Ore~sors. In the next plnce, in the ele. 
mentary education, everywhere passed through before cnter· 
ing upon juridical !:;tudies, they arc usually taught with sum. 

cient fnlness and accuracy.' 
In the second place, the Law of Nations. By this we are 

to understaml, not merely that portion of public law which 
is generally recognized among nations (as seems to have 
been the prevailing sense of the phrase in the Roman code,) 
but that portion of public law which regulates the intercourse, 
adjusts the rights, and forms the basis, of the commercial. 
and political relations of states with each other. Perhaps 
the most. appropriate name would bc, International Law,jlls 
inter gentes. It has in this view been very correctly sub· 
divided into three sorts; firi"t, the natural or necessary law 
of nations, in which the principles of natural jllstice arc ap· 
plied to the intercourse betwecn state's; secondly, the cus· 
tomary law of nations, which embodies those u:;agcs which 
the continued habit of nations has sanctioned for their mu· 
tual interest and convenience; and thirdly, the conventional 

• 
or diplomatic law of uations, which embraces positive com· 
pacts by treaties and cOllventions between nation:::, and 
derives its sole obligation from the same sources as other 
contracts. Under this last head many regulations will now 
be found which at first resulted fl'Om ('.ustom, or a general 
scnse of justice, and are now' made of positive obligation, 
for the purpose of preventing national disputes and collisions. 

Upon the general theory of the law of nations, much has 
been written by authors of great abilit.y and celebrity. At 
the head of the list stands that most extraordinary man Gro· 
tius, whose treatise, de Jure Belli et Pacis, was the first 
great effort in modern times to reduce into any order the 
princi pIes belonging to this branch of jurisprudence, by de· 
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c1ncing' thrm from the hi:;!ory and practice of Iw.iiollS, antI 
the incidetltal opinions 0(' philo:'op!H'I' . .;, orator:', and poets. 
Hi:; enlogy has beell all't'ady Pl'OI1(H1llc('d in tl~l'l11:-:' or high 
coml1lendation, lmt so jnst and so tnw that it Wl're \'ain to 
follow ot' add to hi~ prai~e.l PUilt'Helm/', in a dry, didactic 
JlHlll/lC'l', lJas clra\vn out, in the Iallgllage 0(' the timc:" much 
to stl'ellgihcn the cOllclu::ion:-i or !tis mni'tcl' npon natural ,-

law; altd tlte ~agacity of Barbl'yruc, in his lnminous Com-
mClltaril~:', has clearcd away mallY obscl1l'itic::, and "itldicated 
mlllly positiolls. ,VolfillS, who is better knowlI among llS in 
his elegant abridger, Vattel, has more elaborately disl'usscd 
the tlJ('ol'Y witlt the improved lights of modern days. And 
'Ward, itl Iti:, ultpretending, but exact, II1(lni1'Y into the Foun
datioll alld History of the L:nv of Nations jn EUI'opf', from 
the time of the Greek::; and Humans to t he age of Gl'Otius, 
hll:; nrrol'dL'd ample materiab for illn~tratioll and profound 
relleetioll. Bynker:,hoeek i~ a writer of a very diJlCI'l'llt east; 
and jll a e1mr, bold, and uncompromising manner, lays down 
hi:; pl'ill('jplc~, as practical reslllt:-:., with a breviioy ancI vigor, 
which girc them almo~t the authority of a text-book. He is 
not, hO\\,l~\'er, a mere apologi::;t, or collcctor of u2-agef\; but 
he in~bt:', ,vith an animated ydH~lllellee, illi1t reason is the 
very sonl of the law of nations. "Ralio ipso, -iJlfj/{{l}}l, mtio 
juris gelltiulJI cst anima." 2 

But I I,IJOW not jf there be in existence any treatise on 
• 

thi:-; :'Ubjl'd wllicll, ill poiut of fulne::,::; and aCC1Jracy of prin-
cipk:-:, or copiousness of detail, is adapted to the exigcncies 
of 1110(/l'\'11 society, or i~ calcn!alf'd ill any moderate ucgrec 

.. ... 1 •• _ 

to sati~fy the expcctatiolls of a ::;eholar 01' a pUblici::;t. There 

I Sil' JOnmcs ::\Iaekilll05h, in his JlI troJuctol'Y Disl'onrse on the Law of 
~ation"o 

2 ll,rllkel', (~Ilest. Puh. Jill', eIi. 2, MI', Dll Ponecall'~ Tran~Jation of this 
,:ol'k i~ it mo~t \'alllabic present to the pl'ofes::;ion, Inlleed, when olle COll-
8~tlCI'S thl' libel'al anll aelltc sl'il'it which penades all thc jUl'idical plluliea
hons of -;\1,,, .1)11 POIl('CaU, it is mattl!I' of lIui vel'sal l'L'gl'l.!t that. he has Il()t 
e~(:ln;:i\"\!\y tlc\'oted hi'life to the expositioll of Ia w, aml particularly of the 
cmllaw, 
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is yet living a man 1 whose character, as a philosophical 
moralist, enlightened statesman, and liberal jnrist, commands 
univcr::;al respect, who taught ns in his early performances 
that to his genius we might thereafter o\ve such an invaluable 
donation. But the lapse of thirty years, and the seductive 
influence of other studies, lead us now to fear that our hopt}s 
will end in disappointment. Such a treatise should embrace, 
among other things, a general view of the sovereignty, c(lnal· 
ity, and independencc of nations; the rights of public do· 
main, and territorial jl1\'isdiction in rivers, bays, lakes, and 
strcam=-, and the ocean; the intercourse of nat.ions in times 
of peace ill respect to cummerce and navigation; the irnmu· 
nitieg, and liabilities, and privileges of foreigners; the rights 
and duties of ambassadors and other ministers; the grounds 
of just \var; the rights and duties of bclligerenh; and neu· 
trals, and the limits of just hostilities; the rights of conqucst; 
the naturc of piracy; the nature and effect of allianccs, 
armistices, passports, and safc-I"onducts; and the ncgotiation, 
interpretation, and obligation of treaties of peace and other 
treaties. 

My object will be, in i11e discussion of these topics, to ex· 
pound the general theory with as much concisene:;s as the 
nature of the case will admit; and to devote my principal 
labor to t.he development of those practical result::;, which are 
of perpetual application in the common business of life, and 
regulate the daily concerns of individuals and nations, in 
peace and in war. For this purpose, I shall advcnture far 
morc than has been usual wit.h publicists, into an examina· 
tion of those general principles of jurisprudence, which affect 
the contracts, govern t.he titles, and limit t.he remedies of the 
subjects of independent powers, who acquire rights, or con· 
tract obligations, 01' succeed t.o property, or are in any mea
sure subjected to the municipal law in a foreign country. 
This will include a variety of delicate and interesting topics 

• • 

1 Sir James Mackintosh. [lIe is since dead.] 

• 
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belonging to the operation of foreign jurisprudence, Of, as it 
is sorncti mes called, the le.re Juri et /c;v loci. Among these arc 
the law of foreign domicil and expatriation; of foreign mar
riages, divorces, and crime::;; of foreign testaments, and suc
cessions ab -intestato; of foreign grants and agreements; of 
foreign prescriptions, limitations, presumptions, discharges, 

.. and judgments; of foreign asylum to deserters and fngitives; 
. and, us incidental, 1lle nature ancI extent of the jurisdiction, 

exercised by courts of law in enforcing rights between 
foreigners, or gi ,-ing eficct to the m unici pal proh ibi tions of 
foreign countries. I shall also ad,'ent.urc upon an ample dis
cussion of the law of prize, including thercin the law of 
captl1\'e~, and rc<.:apturc3, and reprisal, the law of postliminy, 
and the law of contraband, and blockade, and illegal trade. 
And, as a fit conclusion of such a discussion, I shall give a 
sUllll1nUl'Y view of thc pract.ice and jurisprudence of those 
tribunal::,; cmphatit;ally called courts of the law of nat.ions, 
which in every country are ordaincd to administer this im
port1nf branch of puhlie law. III England and America, 
this jurisdiction is vested in t.he courts of admiralty. In tbis 
part of my labors I ::;hall freely use the materials) which have 
been furnished by those distinguished civilians, who have 
from time to time adorned the Engli~h and American courts 
of admiralty. And, above all, I shuH endeavor to avail my
sclf of those masterly judgments, fnIl of wisdom, and learn
ing, and captivating eloquence, which have been pronounced 
within the last thirty years by a man 1 to whom, in my deli
berate opinion, t.he world is more indebted for a practical 
exposition of the law of nations upon the eternal principles 
of'justice and reason, than to all the jurists of all former 
ages. 

In the next place, Equity Jurisprudence. This is a very 
comprehensive head of our municipal law, and in its actual 
administration probably embraces as great a variety and 

1 Lord Stowell, (late Sir William Scott.) 

, 
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extent of leal'l1ing, a~ the aggregate of all those, which now 
full within ,be jnri:-;diction of the conrts of common Jaw, in 

• 

the strict :'.(,Il:'C of the terms. Thl' jurisdiction in eqnity is 
sometimes conClll'l'cnt. with eoml~ or common law, as ill mat. 
tcrs of accouut, pmlition, and dowel'; and sometimcs it i~ 

exclll:"iyc and paramount. Its ('xclu:-;ivc .iuri~dictioll corcrs 
an immense mas~ of ductrines, relative to tl'Ut.hs, frauds, 
mistakes, unel accidcnts, anel other cases, which the remedial 
justice 0(' the common law COUl't~ eal1llot reach. It is a com· 
mon, but groundless notion, that eqnity consist~ jll the admi· 
nistration of a sort or discretionary iusl.ice; amI is lIot, likc 
the common la\,', built upon exact prillciples and settled rules; 
that it i:; [l iram;cendclltal power, actillg above the law, alld 
supcrscclillg and annulling it;-; operations, and rCi'tillg in all 
undefined alld arbitrary judgment, at best thc ((rbilriliill boni 
'viri, rather than boni jllris(;ollslllLi. There if::, thCl;cfoH'j among 

those, who havc not cultivated it as a sciellCt:, a spectral 
dread of it, as if some unqniet: spirit walli:cd abroad to disturb 
the repose of titles, and l'c\'i\"(~ forgotten and dormant claims. 
It is strange, that ~nch a delusiun should find countenance, 
even withill the pale of t.he profession itself. Therc is \lot, at 
the prescnt moment, a single department of the law, whieh 
is morc ctnnplctely fenced ill by principle, at' that is better 
limited by considerations of public convcnicnce, both in 
doctrine and discipline, than equity. It is an intricate, but 
an exquisitely finished system, wroughi. up with jl1fillitf~ care, 
and almost uniformly rational and jnst in its cOlwlusiollS. 
Indeed, tklt portion of the common law, which is now most 
admired for .it:; sound puliey, derivcs j 1s principal attraction 
from it:; bejng founded in a large and liberal eqniiy, and 
therefore is assumed as a mIl' equally at Paris and at LOlldon, 
ut Romc and at "\Vashingloll. If it would not occupy too 
much spac~ in an introductory discoUl':3e, 1 might yinclicate 
these asscrtions agaiust cn~ry objcction. But this is not the 
time, or the occa~ioll. 

In the next place, Commercial and Maritimc Law, By 

• 
• --------
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cotnmcrcial law, we arc ar,cn~tomed to understand those 

brrllwhes of jnri$pl'l1dcllcc, which regnlate the operations of 
trade at ilOtnc and abroad; allt1 by maritimc law, those, 

whieh concern mlvigation, shiplllellt~, COllll1lCrCe, and othcl' 
trall:):H'~tiol1s 011 ihe sea. In 1mth, ihey arc perpctually run
uilw illto each other, Ui5 the sirCLlln.~ of many" ri\'crs How into 

:::> 

the oceall, amI form a part of its lIlaS::; of waters, anJ are 
aJmo.-5t incapable of all ab.-501ntc sq>aratiolJ. Therc cun be 
little need to desc:an {; u POI1 i he val lle alld iln portance of this 
part oC our .ind~l)\'udellce. It is the golden chain, which COll

Ill'ets till' naiiolls of the earth, and billds them toget.her in the 
dO.-5cst union. It comes home to every mall~s bnsiness and 
besom; and is as capiivaiiilg by tt::! philosophy of its doc
trill(,~, a::: it is COll1l11ell<1ablc 1'01' its soUtH} morals, its flexible 

• • 

udaptatiolJ:-!, and its elllightened policy. Much of its excel-
lence, it mnst be admitted, is the growth of model'll times. 
Its hi:itory may £!asily bc traced bad: to the classical shores 
of the Mediterranean, whcre maritimc clltcrpri:3c, upon the 
revival of letters, sprcad if"i5clf with wOllderful rapidity and 
succc:,~. It succeeded the 'lge of (:ltivuII'Y; and, by blellding 
the common intcresh; of l1<'.dOIl:', it softened t.he manllcrs, and 
subdued the barl>al'o11s :,pirit of rival:; allel adversaries. The 
custOIll;-; of trade ulld nayigatioll ::;oon acquired the authority 

of law; and as:,i:-;kd by ihe pcr::;nasive eljuity of thc Roman 
la,," of coutraet, (thcn much studied allel admired, and still 
cniithl to proi'ouud adilliratioll,) jt ::;ilcnlly pervaded all 
Elli'ope, from the fart.hel" Calabria to the froxen Baltic. Thc 
Consolato dci .Blare, which still illstructs us by the wisdom of 
its pl'ccepi:;, is ImL a collection of' the rulc;; alld maxims of this 
Yolulltary intcruational code. The celebrated Ordinance of 
Louis the Fomternth (which will be gratefully remembcred, 
whcn his ambitious projects are lost ill the dimll.ess of tradi
tion) is little more than a text gathered [rom the yivilians, and 
the customs of commerce, by the genius of a mini:;tcr, whose 

life sccmed dc\'otcd to the illterests of posterity. England 

was almost the last to receive iuto her bosom. this beau-

46 
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tiful effort of human reason. Little more than a century has 
elapsed, si nee she could f3carr:cly be said to possess allY com. 
mercial jurisprudence. 'fhe old common lawyers rcpelled it 

. with a sullen inho~pitalit.y and inc1if1~'rence. And, t.hongh it 
cannot be doubted, that the spirit of commerce would, first 
or last, have forced it into the courts of England, and com· 
pelled them to protect the interests, which the enterprise of 
her subjects had created; it may be reasonably qucstioned, 
whether, but for tlIP. extraordinary genins of Lord l\Ia11 sficld, 
she would not. have becn, at this ycry moment, a century 
behind continental Europe in adopting lis doctrincs. He 
was in a great measure the author of the law of ill~Ul'allCe; 
and he gave to the other branches of commercial law a clear
ness and certainty, which f3nrprise us more and morc, as we 
examine and studv his decisions. That he borrowed mnch 

" 
from foreign jnri~pl'Udcnee is admitted; but he more than 
repaid every obligat.ion t.o these sources. He naturalizcd the 
principles of commercial law, when he transplantcd thcm 
into the soil of England, and they have f10nrished with new 
vigor in her genial climate. It is her just hoast, that, haying 
been once a tributary, she has now ill turn laid the whole 

• 

continent under contributioll. Her commercial law has 
attained a perfection, ordcr, and glory, which command the 
reverence of the whole world. It is almost universally fol· 
lowed and obeyed; not, indeed, as of positive institution: 
but as wisdom, practical wisdom, acting upon the results 

of a large experience, in a govel'll111 ent, where opinion is 
free, and justice is administered withont favor and without 

reproach .. 
A treatise upon this branch of law mnst necessarily com· 

prehend a wide range of subjects. It must discus~, among 
other things, the law of principals and agent.s, brokers, factor8: 
and consignees; of partnerships, and other joint oWlIcrships; 
of negotiable instruments, such as bills of exchange, promis

sory notes, checks, and bills of lading; of contracts of bail
ment, shipments, and affrcightment; and, as incidcnts, of 
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chal'trr-partie.~, frcighl-, demurragc, and stoppagc In transitlt; 
of navigation and shipping, and, as incidcnts, the rights and 
duties of owner:", masters, and m~riners; and of insurance, 
bottoIII ry, respondcntia, :-nl vage, aml gcneral average. My 
object Kill be to deal as fully with these topics, as may COll- . 

~ist with thc limits, by which cvery system of lcctUl'cs must 
be cireuinscribcd. 

In ihe last place, the Constitutional law of the Uuited 
States. In the correct exposition of this subject there hi not 
a sillglc Amcrican citizen~ who ha:; not deep f:5take and per
l11:111Cllt illtcrest. "Ill (lllcstions merely political," f:5ays Junius, 
an honest man may st-alld ncuLer. But the laws and consti
tution arc the general property of the subject. Not to defend, 
is to rl'lil:quish; and who is so senseb,s as to renounce his 
share ill a C01111110n benefit, unlcss he hopcs to profit by a ncw 
diri:::ioll of the spoil?" 1 Thc existcnce of the union of thes';! 
State::! docs (as I think) mainly depend upon a just admi-

• 

ni:;tratioll or thc po\Vcr~) ami dutics of the national government j 
UpOll the preservatiell of t.hat nice, but cvcr-chauging influ
cncc, w!lieh ualauGc3 thc state anu gClleral governments, and 
tcnd::!, 01' :-:houkl always tend; to bring them into a due equi
librium. Therc is no safety to onr civil, religious, or political 
l'ighb, except in thi:; union. And it is scarcely too much to 
aflirl11, that the cause of liberty throughout the world is in no 
small measure snspemled upon thif:5 great experimcnt of self
gorernll1ent by the pcople. I shall clldca VOl' ill my comment
uric::! upon tltis important branch of political law, to discuss 
it with all the dclicaey and rCSCl'VC becoming my oi1lcial 
station, and with all the sobriety appertainilIg to the funda· 
Inclliallaw of organization of a free government. illy object 
wilL be to unfold its divisions, and explain its principles, as 
far as practicable, by the lights of those great minds, which 
fostered into being, and nourishcd its infancy. I shall deal 
little with speculative discussions, and still less with my own 

1 Letter 41, to Loru Mansfield. 
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personal opinions. Rnt I shall rely wit.h undonbting conft. 
dence upon the early commentaric:; of its framers, upon the 

legislative recognitions of anthorit-y and duty, and the jndicial 
decisions of the highest courts, as ~are guides for intcrprcta . 

. tion. Above all, I ~hall freely use the doctrines of the admi. 

rable production! of Hamilton, l\Iadison and Jay, (patriots as 

pure, and statesmen as "\vi:-;c as ally, who have gmccd our 

coudry,) which has already acquired the weight of an author· 

ity thWllghout America. If by sueh means I shall contl'ibntc 

to fix in the minds of American Vl·nth a more devont cnthu· -
siasm for the const.itution of their country, n. 1110re sincere 
love of its principle::;, and a more firm determination t.o adhcre 

to its actual provision:; against. the clamors of factioll, and the 

restlessness of innovatioll, my humble labors wj!l not be with· 
out somc reward ill the conscionslI(,ss of having contributed 

something to the common weal. 

I have thus sketched a gem'ral outline of the course of 

lectures which the founder of the Dane Professor:ship has in 

the fir:;t instance assigned to this chair for the encouragement 

of juridical learning. Impcrfect as this outline is, it must 
strike the most superficial o]):::ervc1', how rich and various arc 

the topics \vhich it proposes to, cxamine; how cxtensive is 

. the learning, and how exhausting the diligcnce, to accomplish 

the design. "\Vhile it docs hOllor to the public spirit, and 

the sagacity, and the enlightened zcal of the founder; while 
it testifLes his enthusiasm for the scienee in whieh he has so 

deservedly attained eminence, it at the same time admo· 

nishes us, that he, who matured the plan, seems alone to pos· 
sess the courage and ability to execut.e it with complete 

success. In truth, the venerable founder has measured the 

strength of others by his own; and scarcely seems to have 
• 

suspected the diflicu1ties of the task, from the consciousness 

of his own power to subdue them. 'rhe sldlful guide in the 

Alps walks with fearless confidence in the midst of dangers 

1 The Federalist. 

• 

• 
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whirl! appall the traveller who has never made trial of his 
strcngth. LonI Coke, himself a prodigy of professional learn
ing, lias somewhere laid down, for the benefit of students, 
the rariolls employment;:; for every day, and has assigned six 
holll's for the pur:::nit of the bw.1 Lord Hale has limited his 
cxactiolls to the :::all1e pCl'iod ; 2 and Sir \Valter Jones, whose 
early ambition thonght thai: all the departments of law might 
be l1la~i('red by a single mind in satisfactory commentaries, 
hn~ Hut n~ntlll'l'd upon a different assignment of labor.3 I feel 
jnstilied ill saying, that lor more than fifty yean; our generous 
patron has daily devoted to his fa.vorite studies of politics 
amI juri;-;prudence more than double that number of hours. 

I tru:-5t it will lIot be deemed an intrusion, if upon this 
occasion I venturc to speak somewhat of the public services 
of thi:; di:;tingnished !aWYC1', which arc already matter of 
notoriety, ami, considering his age and character, may almost 
be deemed mattcr of hi8tory. 

It is now more than fifty years since l\Ir. Dane first came to 
the bal', and brought 10 its practice his varied stores of know .. 
ledge. He wus almost immcdiately cllgag~d in the duties 
of legislation in this, his native statc; an_<l to him we are 
chiefly indebted for the first general revisal of o~U' Provincial 
Statntes, as well as for other improvements in our code of 
posi ti re law. At the distance of thirty years, he was again 
called by the voice of the legislature to a similar duty; and 
to him, in a great measure, \ve owe the valuable collection of 
OUl' Colollial and Provincial Statutes, which now adorns our 
libraries. In the intermediate period he served many years 

• 

1 Co, Litt. G.t h. 
~I :Sex 1101':15 mml1o. totillem (lc~ lcgibus requis, 

Qnutnol' ol'ahis, des epnlis du:'ls, 
) I I '1' , " (",lIO( supcl'csl, II tl'O SaCl'lS <lJ'gu'e eamCClllS. 

2 Boswcll's Lile of Johnson, iii. 398. 

3 Teigll!l10uth's Life of Sir 'William Joncs, p, 25 'i. 
" Six homs to law, to soothing slumber SCVCll, 

TCll to the world allo~, anu all to l1ca ven," 
See also, Law of Builmenls, pp. 122, 123. 
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in the Continental Congrcss, during some of its most. diJ1i.cnlt 
operations, and there maintain cd a high reputation for ~onnc1 
judgment, and an inflexible adherence to the best principlet~ 

of political polity. His adntl1ccment to' public life \Va~ 

always ullsought for by himself; and his retirement from it 
has always been matter of p11 blie regret. '1'0 him belongs 
the glory of the formation of the eelebl'at{!d Ordinance of 
1787, which constitntcs the fnlldamental law of the fitat('~ 

northwest of i he Ohio. It is a monnmellt of political wis
dom, and sent.entious skilfulness of expression. It was 
adopted unanimously by ·Congress, according to his original 
draft, with ~earcely the alteration of a single \V01'(], After 
his retirement from public life he deyoted himself with 
matchless assiduity to the duties of the bar; and gradually 
arriving at the first rank, he became the gnide, the friend, 
and the father of the profession in his own COUllt.y. In the 
midst of an extensive practice, he found leisnre to co~ ::1!le 
his Digest and Abridgment of .American Law, wI' .ch, in 
eight large oc1<1"o volume:;, comprehends a general ~,lryey of 
all our jurisprudence, and attesT:; the depth of hi:' ;earning, 
his unwearied industry, alld his independcnt, Ul! , cautions, 

judgment. It is now some years since he bade farewell to 
the bar, but not to his favorite stndies.l In contemplating 
his professional character, olle is perpetually reminded of the 
fine portrait of Lord Chief .Justice Rolle, drawn by Lord 
Hale, in his Preface to Rolle's Abridgment or the Law, 
which has so close a resemblahce. that it seems another. and 

I • 

the same.' "He argued frequently and pertinently," says 
Lord Hale; "his arguments were fitted io prove and evince, 
not for ostentation; plain, yet learned; short, if the nature of 
the business permitted, yet perspicuous. His words few, but 
significant ~md weighty.· His skill, judgment, and advice, in 
.points of law and pleading, were sound and excellent. In 

1 A supplcmentary volume (now constit11tinrr Ole ninth) of his Di;rcst and 
Abridgment, was published hy ?III'. Dane a sho~,t tim~ aftcr this Discour=c 
.was d61ivercd, - which contains an abstract or' thirty volumcs of rcports. 

-

-
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short, he \Vas a persoll of great learning and cxperience in 
the COnll1lOll Jaw, profonnd judgment, ~inglllar prudence, 

Q"l'cui: moderation. J'usticc, and ill/p[!ritv." .Mr. Dane has 
~ I \. ... 11 

lIobly dedicntcd the whole proceeds of his great work h) the 
cstabli:·dlll1Cllt of this profcssor.-::hip; anc1 thns 1m:; become to 
Ol1\' parellt University, in the highest sense, the American 

VincI'. I am but. too :,clJ!3ibh', that hnc lhe parallel mnst 
~top; and that. to pnrsnc it. ('arther would CO\'CI' him with 
humiliation, \\'ho now ac1drc::;:-;cs YOll. '1'0 the liberal dona-

• 
tion 01 MI'. 'Viner the \vOl'IJ. i:-; ilHkbted for the. splendid Com-
mClltaril's of Sir \Yitliam Hlac:kslone, a work of SHc:h :::ingn
lar cxaetnCS:5 and perspicacity, of snell fillished plll'ity and 
proprieiy of style, and of such varictL research, and learned 
di~qni:::iiion, and constitutional accuracy, that, as n. text-

. book, it probably stalld:; 1ll1l'i,'alJed in the literature of any 
othcr langu::lgr, and is now :-;tl1died as a das:::;ic in Amcrica, 
as well as jll :England. Perhaps when we are gathered in 
the dl1:-:t, some lutu1'C Black~tollc, Ilmsed and reared in this 
school, may ari~e; and by a ~ilJlilar achien~lllcllt blend his 
own imll1ol'tali1 v with i he fame of the founder. \Yould to 

~ 

God, jhat it may be so! Tben wonld tld:; fair seat of science 

become 1 he prille of the la \V, a::; it now i::l the pri de of the 
litcmtlll'c of om country. 

'When we look around us, and COil sider !lmv much has 
becn done by this University for the glory and safdy of the 
Commonwcalth; when we rccolll'ct. how many disti llgnii'heu 
mcn hu\'c been nourished in her bosom, and warmed by her 
bounty, and cheered by her praise; 1 it is impossible to sup-

• 

1 Thc llIcmhcl's (lclcgll.tcd from Ma~sadl1lsctts tn ~crYe in the Rcmlution
ary Congl'e~,; hetween 177,t anll 17S!), (when tlw llPW COll~titllti()11 Wl\;,i 

~doptcd,) 'I'el'(, ill JlllllllJcr twenty-onc. or these, ~c\'entl'en were edul'atcd 
:n lIan-a!'!1 UniYcl'sity. Their llallles al'e as follow:;: Sallluel Adams, 
Thoma, Cushing, Johil ITancoek, .rohn Aclams, Hobcrt T. Paille, Francis 
Dana, ]~lbriJ~c ,- Gel'rr, .John Lo\\'(~II, ~anl1wl O=,!!ood, .Jonathan Jadi:son, 
Ar.tema, 'Ward, Gcorge Partridge, nnru~ };:ing, ;J<lIncs Lo\'cll, !Sanlllcl A. 
Otl~, Geoq;e Tlw.cher, amI Nathan Dalll). l\Ir. Dane. at the lillie of the 
dch:cry ot' thi~ Discourse, was the sale survivor. lIe is since deceased, 
havmg did on the 15th of Fcbl'ual'Y, 1833. 

" 
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press the witlh, the earnes~ wh;h, that this last triumph may 
yet crown her matron dignity. vVhat consolation could bp 
more affecting to her grateful children, than that ill thes£' 
academical shades there should arise a temple, sacred to thr 
majesty of the law; where our future orators, and jmists; 
and judges, and statesmen, might mature their genius, and 
deepen their learning, and purify their ambition; where 
futurc generations may approach, and read the wisdom of 
the law, as it is personified in the glowing sketch of Algcrnon 
Sidney: "It is void or desire and fear, lust and angcr. It is 
mens siJle affeclll, written reason, retaining some measure of 
the divine perfection. It docs not enjoin that which pleases 
a weak, fmil man; but, without any 1'l'gard to person~, com· 
mands that which is good, and punishes evil in all, whether 
rich or POOl', high or low. It is deaf, inexorable, inflexible.': J 

1 ,Yorks of Algernon Sidney, sect. 15, p. GO . 
• 

• 

• 



lXFJXEXCE OF SCIE:';TTFTC S'I'lYDIES. 

A nr5l'OI'H~E IXTl:flPl'CTOHY TO .\ (:OI'I:SE OF I.EC·ITI:I::-; H1TOnE TilE 

1'A)III.II-::-; OF TilE I'I:OFE:'!'OIt:-; I'X IL\I:Y,\I:I) l..:~I\"El:::;ITY, 1l1·:LIYEItEn 

IX llOLIlI;~ CIL\I'EI" DIWE;\I t:ER "2':, k::II. 

- .---.~- -- --,-- -----. 

1 SIIO(·I.D IJnvc hc:::itatcd to address yon on tIw present 
ocen:;ioll if it had beell ~l1ppo.:;ed to illvoh'c allY pe(,uliar or 
cxtraordillnry dnties. I lJavc not the lei~nre 1'0 matmc a 

• 

diseolH:-:e '",hieli shonkl invHe tlte attentioll of ihe learned by 
the extellt of its vicws, or thc depth of it:-; jllYC:;iigations. 
The I1cce~:"itics arising from the constant pressure qC profes· 

~io\lal engagements would alone be sufIicicnt to induce me 
to declille the ta:;;k, eycn j.f more obvious cOI1:,ideratiol1s did 

not le:1l1 me to thc same result. He who would address him
self to those who have cultivated literature with eminent 
~ueees~, or ',"ho havc tran~I1l'd, not merely through the broad 
wap: but thc intricate mazes of science, must feel that he 
has mallY things to do, beforc he can suitably meet. thc just 
expectations of his audicnce. It is not for him, under such 

circurn:;tallcc:-, to place entire reliance npon the resources of 
hi:; own mind, howcyer comprehen~ive they may seem to be. 
lt is not for him, ullder such circumstances, to draw exclu
si\"dy upon his own genius or imagination for views original 
or attracti\'c. He may not rest eYCIl on the powers of elo
quence (if he should happen to posf:ess theril) to adorn his 

topics with thc bear,ties of an animated dictioll, or the graces 

of a vivid style. His thoughts may be brilliant, without 
being just j or just, without being striking; so as to lead to 
the bitter sarcasm, that his discourse contains many things 

, 
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new, and mnny things tmc; but t.he new is not trnc, and the 
tme i~ not new. The least of hi::; anxiety, howcycl', :::honld 
be: nnder such circnm:-;tanec::.:, to be original; for who can. 

, 

without rashness, imagine that, after the lapse of so many 
ages, in \\"hich the 11yes of so many of the brightef:t of 1m. 
mall minds have heen dc\"otcd to the canse of seicncc; who~ 
I say, can, without rashncss, imngine that little of trnth ha~ 
hitherto been gathered, and that her ample stores are, for the 
first time, about to be revealed to his sight? If hc should 
indulgc in such a vain and dreamy. self-complacency, he 
would painfully learn that other minds had already autici· 
pated almost all his peculiarities or opiniol,l and comment: 
that antiquity had exhausted them in its captiYating litera· 
ture, never yet excelled, alld perhaps never to be excelled: or 
that modrrn science, by jts exaet exprriments, had put to 
flight whatever of theory might float round his own physical 
researches. 

No under such ch'cumstances he could rely securely on 
nothing but the results of deep and varions study. He would 
seek to fill his mind with the thoughts of others, and elcyate 
hi~ own conceptions by making the111 the familiar spirits of 
his hours. He would feel it necessary to invigorate his own 
powers, by giving his early and his latcr vigils to the pro
found meditations of the great men of othcr days. He would 
endeavor to comprehend the large conceptions of Lord Ba
con, and, by following the method of induction pointed out 
by his \vonderful mind, he would invite nature to disclose 
her my~teries, and aid him in the analysis of her inexhaust· 
ible stores. He would meditate but it is unnecessary to 
d,vell on such considerations. Enough has been said, and 
more than enough to teach us the difficulties of such a task; 
and to demonstrate that time as well as diligence, and 
patience as well as strength, are necessary to the successful 
accomplishment of such an achievement. 

As I comprehend it, the design of our meetings involves 
no such complexity of effort or attainment. The lectures 



IXFLUEXCE OX' SCIEXl'IFIC STUDIES. 551 

which belong to the brief course ~ketchcd out for thcse walls, 
belollO' to a hnmblcr and more faeile duty. It is our dcsign, 

:-:> 

not to ~onllcl the depihs of allY portioll of science or lilera~ 

tnrc, bllt to bring together sOl11e of the truths ,,-!lieh lie on 
the sl1l'fnce; not ~o much to :-:cek for buried treasures, us to 
unfold tl1o::;c ,\-hich arc known and approachablL\; not so 
mnch to di:,play l'aritie~, as to bring together the useful and 
the :::imple; to pre:-;ellt what llIay 1I0t be unworthy of the 
conkl1lplatiollS of manhood, hut ,Yet may lie within the reach 
of the pbyfulncs:-,: of ,Youth. In :->hort, \YC are here to listen 
to tholl:;ht:; which are so familiar to the wise that they come 
almo:-:t without bidding, and are dismi:-:i5ed without question 
or critiei:-'lll. The poet has told us in two lines of the mas
culilll' brcyity alld strength of the best days of English \"e1'S8, 
(borrO\\"l~d indeed from classical sources:) the ,,,,hole of our 

, 

" COli tent, if here the unlcnrn'll tJlcil' "-:l!ll; I1l!JY tic,,', .

The leal'll'tl reflect on what berIJ!'e the\' knell'." • 

Alld ll:WfOW nnd hnmhle a:-3 ~uch a :-:cheme mt~y :'ccm to 
tho:,:c who:-,c leisure can command the range of :':ciell(;e, or 

• 

who~c ambition \\'onld soar to the bonndaries or liicratu1'e, 
thcrc are ~ome local coniiideratiolls ,,·hich render this not 
undr."irable or unimpol'tallt in the cil'de of our families !J.lld 

friend:,. "\Vc lin', jnd('cd~ ill the l1Iic];..:t of academical :3ccncs, 
wllC're leal'llillg has for ages seel1l'cd the public: reverence. 
We mc !'lJcompa:;:;ccl wiih the means and the Insirnments of 
~cjencc Oll (','cry side. A 110ble library: the gift of the muni
ficence of the living as "'ell as of tllf' ch'acl, looks down upon 
m \\-ith it::; ponderous alld spenking volumes. A philosophi
cal apparatus: which at ollce lifts our thoughts to the heavens, 
and bu:,ies us with tlJC motions and the change~, the powers 
and the 1a\,-s of the materialulli\-crse, is ,yitiJin our apparent 

grasp. \Ve need not call upon the carth to open upon us 
her minerals a'nd geological treasures; for our cabinels are 

enriched with mallY of her most valuable, as welt as most 

• 
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attractiye specimens. "\Yc seem as if within t.he \'cry PUT' 

licus of the laboratory, where chemistry, no longer dealing 

with occult arb and prclernatural ~orceries, cont.cnts herself 

with solving and rcsolving boc1il\f', with combining and s('pa. 

ratillg the clement::; and the gases, and unfolding the phe. 
nomena of light and heat, alld, a::5 it were, givillg a local ha· 

bitation and a name to her cndless wOIH.1er::;. The vcrv bell 
" 

which so often rouses llS in our morning slumbers, seems for· 

ever yocal with annuneiation:-:, inviting our presence to the 

rooms where learned profe:-;::;ors pOUl' forth their stores upon 

the interesting topic:,; of divillity, and pllysic:s, and metaphy. 

sics, and rhetoric: and oratory, and botany, alld anatomy, and. 

the philo:-!ophy of' nature, and tile mysteries of art. And 

yet, in the milbt of all this profusion, our families seem in 

some danger of starving for want of intellectual food. If 
they caBnot count themseh'cs among thc matriculated i if 

their age, thcir i:;ex, their pursuits, or cven their retiring mo· 

dest.y, forbid them from entering upon these scenes j they are 

compclled to forego all that curiosity and taste would covet: 

to nourish their home resources; and they are left to con· 

. sume their time in the monotonous round of common duties. 

In a largcr society their ,"ery \yants would soon work out a 

remedy to relievc them from sueh cmbarrassments. The 

evil felt ill the family circle \vould extend to the head; and 

thus, as in large cities, public lectures ,,"auld be multiplied, 
at oncc to stirnul::tte and to sati:-:fy the desirc for knowledge. 

But here: if I may so say, the vcry evil has its origin in the 

ample employments and dcvotion to science of the heads of 

our families. They who labor abroad with so much sncWS 

and ability, require aU their domestic leisure to recrnit their 

exhausted ;-;pirits, or to prepare tbemselves for ever-recurring 

labors. I :-:pcak, therefore, to the sober sense of those whom 

I address, whell I say that there seems a peculiar duty on us 

to give those of our families and friends, who are necessarily 

precluded from the general cultivat.ion of science, some 

chance of understanding its elements, and relishing its truths 

.. 

• 
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by the only adequate methods· the dcmollsimJiol1s of the 
laboratory, and the living examples of the lecture room. 
Trnth from the lips is often felt wil.li double ~way; but truth, 
confirmed by experimellt, is 1I0t only ilTe="i;;.:1ible in its COll
yiction, bnt in ih pe]'m:lI11~lJt Illlprc::::-:ioll 011 t.he memory. 

,rilll reference, therefore, to om dOlllc:-5tic <.:irc.:h~=", it is of no 
small importallce for us to cnlarge tlle SpllCI'C of illllocPlIi: plea

. sure, to in:-5trnc:t the ilHlni:;iiiH~ willd, and to furni::,h Hew 

~Ol1l,\:l';' or 1 huugh t. amI <.:on n.~r~at iOI1; by uh::=cl'\'fl.iions dra Wll 

from 11ll! processes of nature, alld tIll' elegant demonstrations 
r . 

0, art. 
Bui [am fur from cOllsidering tlli,., as ilw solc, though it may 

well be deemed a sullicicn t moti \'e to warm our hearts and 
kindle om zcal. There are, io those pro[{!.ssedly engaged in 
a parliwlar science, mallY moti\'{~:; for seeking some acquaint
ance \\'iih other :sciclIce:::, evell jf they ~hol1ld not seem, at 
fir~t. or a kindred character. I do not here alluue to those , 

motirc;:; \\'hich may be dra\vn from the abstract value of learn
ing, or the practical benefits of it:; cultl\'ation. I do not 

-addl'l':::::: myself to the pride of :-ichoIars a:5 such; or to the 
ambitioll of those minus \\'hich deem nothing attained \vhile 
there yet remains any thillg unattaillcc.l; which, forgetting t.he 
past, prl'ss onwaru and ujnnll'u fur the prize of glory. I do 
not atil'111pt to shadow forth, e\'en ill outline, the praises of 
kno\\'[eJge as they have been viudicated in ancient or in 
modern times. There arc some places and some circum
~tallce,~, in which such topic~, jf l10t matters of impertinent 
detail, arc, at least, m,lttcr:3 of supererogation. The genius 
of the place, the literary atmosphere which we breathe, the 

II 

,"cry habits of our lives, prcsuppose that learning in its wiuest 
sense, human and divinc, is at once our pride and our guide, 
the companion of our morning walks and of our evening 
meditations; the instructive friend of our youth; the sup
port und glory of our old age; the light that beams cheerfully 
upon us ill the noonday of hope and joy; and the polestar 
that sets not and changes not and deceives not in the mid . ..... 

47 
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night, hours of aclvcl'Rity, o.r in tho' heavier darkncss whose 
shallows brood over tho valley of deat h. If I were called 

• 

upon, indecd, to intermingle in the al'gnmcrit, of snch topics: 
I might well distmst my own rcsonrccs; and I should repose 
myself npon i he scntcnt ious wi~dom of the greatc:-;t of 
modern philosophcrs. "Studic~," ;.;ays my Lord Bacon, 
" serve for delight, for ornamcnt, and for ability. Their chief 
use for delight is in privatencss and retiring; for ornament, 
is ill discour:-;e; and for ability, is in the judgment and di~po
sition of busincss. Histories makc mell wisc; pocts, witty; 
the mathcmat.ics, subtile; natural philosophy, decp; morals, 
grave; logic and rhetoric, able to contend. 'Abeunt stlldia in 
mores.'" To which he 1.11ight have addcd, juri!:'prndcncc en-

- largos, invigorates, and chastens the jnJgmcnt; and theology 
fills the soul with thoughts of time and eternity, and, 

"Letting down the golden chninfl'om high, 

Dl':lwS ere!'), mo!'tnlup"Jllnl to the sky." 

But one motive, upon which I would venture to 11l:3ist, is 
drawn from the very natl1l'C of academical studic!';, and the 
exclusive 7.cal which they arc calculated 10 nourish. No one 
can fail to remark, that the subdivision of intcllectual, as well 
as of manual labor, though it tends greatly to the perfection 
of the ,vorkmanship, has: in quite as striking a degree, a ten
dency, if not to narrow the mind, at least to close its vision 
·to the valuc of snrrounding objects. In proportion as our 

attainments risc in a favorite pursuit., it grows in importance, 
in intensity of attraction, and in varicty of interest. "Vc feel 
our own minds expanding under its influence, and our own 
euriosit.y enlivened and warmed by its devclopmcnts. We 
have the gratifying consciousness of difficulties overcome, of 
intellectual wealth accumulated, and of honorable ambition 
rewarded. A spirit of exclusiveness i~ thus awakened and 
cherished j until, at last, the appet.ite increasing with what it 
feeds on, our imaginations exaggerate the value of our pecu· 
liar labors to an alarming extent; and, in the extra vagance'of 

• 
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our aitachmcnt', we look dowl! with uttcr indifference upon 
crcrv oihel' departmellt or learlling, and deell1 all bllt our OW11, 

• 

weary, t:tale, flat, and unprofitable. This dungerous delusion 
ue~d::5 ihe scholar and the devotee of sciellce in evcry walk of 

, 

lifc. 13nt it csprcially besets him 111 ihose academ,ieal scenes 
" 

where he becomes at once the tcach('r and the tau£l'ht " \vhere ,) 

he is perpetually pouring illto other minds the i::trcaI1lS of his 
0,,'11 knowledge, and at the same time, is as perpetually com· 
pelled in widen and deepen the channels of his own thoughts 
to mect the constant dell1all(j,; of sllch an exhausting flow. 

This error is not 0[' a merely:-;peculative nature, but is 
Oftcll aii:Pnded wiLh pracl ical mischid~. The mere scholar, 
intent tl pon t he glorious prod nets of elassiealli terature, dwells 
with a fund and O~~cl'\vcclling delight upon the wisdom and 

the lJl'uuiy: and the sublimity of the anciellt:" until modern 
leal'lJillg ~,ecrns to him but tho paste\vork of imitative jewelry, 
compareu with the pure tSpnrldillg of the diamond, or the 

~'------; 

pellucid cl',Y:3tallizations of the emerald. He is content, if I' 
may ~o say, to dream with unl:iquity, and to live with past 
age:,; forgetful of the sobcl' realities of his own lifL', and that 
he yet walks tbis llethel' sphere. The devotee of physical 
scicnce, absorbed in its splendid discoveric:-::, and in its new 

• 

and c\'cr-yaryiJlg detaib, compelling. nature, as it were, to 
, 

expound hc\' hidden contrivances to him, and to 'answer his 
ulltirillg interrogatories, delights in the COl1sciollsncss of this 
exercise of power, and looks with amazement on him, who, 
with equal enthusiasm, traces out the laws of the mind, and 
gathers up its fincr Jilamenls and as!:'oeiations, and touches 
its secret springs, and ullfolds its admirable faculties. 1'he 
mathematician, dealing with facts of anothcr kind, whieh 

rest 011 dcmonstrati\'c evidence, anJ aseeJJdillg by strict 
analysis to the most extraordillary rcsulb;, lying apparently 
beyond the reaeh of human genius, acquires a preternatural 
love for certain tics of thiti sort, and feels, at times, almost as 

if matter were made only to exercise his ingenuity in search~ 
ing out the laws of gravitation, and in subjecting the motions 

... 
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of t.he earth anll t.he heavens to his sublime calculus. On the 
other hand, the votnry of j mi;:;prudcnce, ahsorbed in the 
actual business of human life, and the administration of 
human laws, in which probabilities and presumptions are the 
principal instrumcnts to arrivc at his conclusions, is apt to 
place all at hcr sciences at an immeasurable distance below 
his OW11, which dealH with moral evidence, and to boast of 
his common sense, which, though no science, i:;;, in his esti· 
mate, fairly worth the se\'en. 

r.I~hus each, in his turn, from the c.ommon fascination of his 
own peculiar profession 01' study, is but too apt to become 
generally insensible or iudHferent to all others. Instead of 

• 

gathering new strength from their invigorating truths, or 
storing his mind with their treasures for use or illustmtion, 
each is but too apt to walk in his own round of close and 
solitary pleasure. If, therefore, 110 other motive could be 
found for these lectures of mutual instruction, but the desire 
to draw the sciences, as it. were, ill open contact and contrast 
with each other, that alone, it ~ccms to me, ought to furnish· 
a sufficient inducement, and should stimulate us to a sincere 
encouragement of the design. 

And this leads me to 1'e111arl(, ill the next place, that the 
sciences arc of a 8ocialnatl1l'c,.and flourish best in the neigh
borhood of each other. 'rhey fUl'l1ish literature with some of 
its most engaging imagery, as well as with some of it:; most 
effective instruction. In return, they receive an infilliie Yari
ety of aids from literature, not merely by \yay of ol'l1ament, 
but by profound l'eflection, and clof:ie and vigorous reasoning. 
Therc is not, within the eompaf:is of human learning, a single 
department which does not connect itsQlf with every other; 
which docs not dcrive illustrations of its own truth;;;, and 
mingle its own results with every othcl'. One of the admira
ble dispensations of Providence is, thus to make every human 
attainment pour in its tribute to the common stream of 
knowledge, so as to widen the common means of social inter
course and social happiness. Whatever be the science, it 

• 

• 
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becomcs cold and cheerless, whcll it ca!'ts around a scpulchral 
lirrht, in its own solitary and noiseless cell. It is when it 

b ' 

becollle's conlH'cted with other scicnce:::, reflecting itfi own 
radiallec on other ob.icct~, ancI receiving again ii'om them 
t.heir OWII brilliant lights, that it warl\ls and elcyates, and 
enlarges the human soul. A trn1 h is but half felt, \vhell it 

• 

stalld:> alolle. It i:; only when it belongs to a clllstm',that it 
incites the intellectual appctii:e, and gives a lwcller reli:5h to 
other food, by the richness as well as the delicacy of its 
fla \'or. 

Olle of the most popular journal:; of our day has lately 
declared, in a bold alld peremptory tone, that it had not ;, any 
hesitatioll in adding, that, within the last fifteen years, not a 
single di;.;eovery or invention of prominent. interest has been 
made ill Oul' colleges, aud that there is not one man in all 
the eight universities of Great Brit.ain, \vho is at prcsent 

. -

lwo\\"lI io be eugaged in any train of original research." 1 
-

\VitllOtlt yidJillg to the truth of this unqualified remark, it 
may be justly siated, that, if there be any color for it, it 
arisl':> ['Will the di8Hoeiatioll of sciellce and literature, whicl'-i-

• 

is too apt to be nourished in thosc universities, by the ~ingle 
pur~uii::i of their elllinent professor:;;. They arc not compelled 
to ihillk together, or to warm theit, genius by broad and com
prehel1;.;ive views of physical alld intellectual science. 

Bnt there are other considerations, lIot of an academical 
naLUI'l', antI belonging to us, in common with all our race, 

• 

. which ought 110!:, all an occasion of this sort, to be wholly 
• 

pasiieJ over. "Ve Ii \'c in an age full of ill tellectual exci te-
ment. It is not with U5, as it was ill former times, when 
sciellce bdotlg(~cl to solitary stuclies, or philosophical case, or 
anti(luarian curio:-;jj y. It Ita::. ('scapL'd [rom the closet, and 
become all haui!:uul accompalliment of cvery department of 
Iif!', It comes, crnphatieally, home to Incll'::; bu~incss and 
bosom~, It accosts us equally in the highways ancl by·ways 

1 Quarterly Review, October, 1830, p, 327. 
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of life. vVe meet jt in the idle walk, and in the crowded 
street; in the very atmosphere we breathe, in the e~ll'th we 
tread 011, in the ocean we traYerse, and on the l'iH'rs we 
navigate. It visits the workshop of the mechanic, ·the labo
ratory of the apothecary, the chambers of the engraver, the 
vats of the dyer, the noisy ha11nt8 of the spinning jennYl and 
the noiseless rctreats of the bleaclwry. It seems a very spirit. 
of all work, assnming all shapes, and fignritl~~ ont all sorts of 
wonders, in that epitome or a wodd, a factory. It plays 
abovt us in the very smoke of the glasshouse, in the gas
light.s of our shops and theatres, in the beautiful coruscations 
of nature, and the exquisite imitations of art. It cros:::es our 
paths in the long, winding canal, in the busy railroad, in the 
flying steamboat, and ill the gay and gallant merchallt ship, 
wafting its product::; to every clime. It enters our hOUSC5, 

and sits down at om firesides, and lights up OUT eOIlYCl':3a
tions, and revels at oUf banquets. Not an ice-cream meets 
our lips, which has not felt the freezillg coldness of its hand j 
not a vapor ascend:::, wllieh may not be perfumed by its cos· 
metics and essences. Onc i:3 almost tempted to say, that the. 
whole world seems in a blaze; and that the profe~:iors of 
science and the dealers in thc arts surround us by thcir 
magical cirdes, and compel us to remain captives in the 

spells of their ·witchcraft. 
Under such circumstances, '\:-c arc scarcely permitted to 

remain ignorant of principles, while we arc eneirclcd by 
practical applications of them. If curiosity does not stimu· 
late us to knowledge, we are almost compelled to ask it for 
safety. Our very ignorance, if it docs not betray us into 
peril, meets us like a spectre, at every turn. vVe are liable to 
be questioned on every side, and arc not permitted to play 
the part of mutes. In short, we are driven to the necessity 
,of confessing our ignorance, and avoiding the cemme, or 
,manfully meeting the topic, wc are obliged to redeem our 
,credit by syllabling out the firdt outlines of science. 
. .And yet, with the busy employments· and crowded inte-
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rests of society, how few can find leisure for collateral :,tnc1ies! 
There is not a single bmneh of science or literature, which is 

• 

Hot, at the prcsc'nt day, so Cxh'll:;in~ in its reach, thnt to 
ma~tcr it requires n long life of 'paticnt hoar. Nay, when 

, 

such a life is at its clo:;c, the studcnt seems but jU.-o1; alTived 
011 tlll~ llircsllOld of learning. He has done little more than 
to c1illllJ up a hillock, and look to tho far distallt valley, 
beyolld which lie the mountailJs he would asccml, that he 
may Wl'\'(~y a wider scenc, anel illhale a purer atmosphere. 
,\Ve ~cell1, therefore, to be SUlTOUlH1cd 011 every side by dilIi
cultil':'. vVe must learn what belongs to our own vocation, 
in order to aUain the comforts and the honors of life. vV c 

. 

l!1n~t learn enough of what belongs to other vocatioll:';, that 
we Illay mingle in ille interests, and partake the irinmphs, 
and rcli:-;h the pleasures of sociei:y. "Ve must read something 
of other litcrature, besides that whieh belongs to our own' 
pUl'~uit~) that we may under:!tallJ the daily, and the weeJdy, 
and the monthly, and the quarterly jOllI'JlUJ.S, which crowd our 
table:.:. ,\V c must gather up :sonwthing of other sciellces, that 

, . . 
we may not seem to belollg to the class 01 mummlC~, or the 
dead relics of former ages. ,\V c must leal'll how to thread 
some of the labyrinths of knowledge, in '\yhich we arc eom
pclbl to wander, lest we sllOulJ be buried alive ill iI'S artifi
cial catacombs. III sliort, we must be content to be superfi
cial in many things, if we woulJ be wise in the ways of this 
worlu; and yet, withont this wi:,do111, we shall scarcely find 
our:'icl\'c~, ill a temporal sense, in the '\va)'.'5 oC pleasantncss, or 
the pat lis of peace. 

It seems to me, that, under sneh circumstanccs, the de
li\'cry of public lectmes, by eOllt;cntrating what is most valu
a.blc ill science, and most iuteresting in art and litcmime; by 
gathering what carnes }lOnw most closely to .our common 
wants, and illustrates our common pursuit~, and "aries our 
common enjoymcnts, by shortening the roatI, and clearing 
the obstructions, anti smoothing the ruggedness of the jour
ney, accomplishes a most valuable purpose. It has been very 

• 
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recently said, in the bitlernl'ss of sarca~m, ilmt, "in this age , 
of extC'IHled anel dilnted \;;nowled'gc, popular ~eiencc has be-
come t he staple of all (\xtcnsive trade, in whieh charhtans are 
the prinl'ipal deakrs." 1 If this be tl'l1C, in any, hO\\"ever 
qualilictl, ~l\I1Se, it only proves 1h(~ intrintiic "alne of (lw genu
ine commodity; and the insatiable thir:-;i: ('or l\llo\\"blgp~ 

which is abroad in til(; whole community. It is a Cad hOllor-
• 

able to the spirit 0[' the age, and bring~ neither our taste nor 
our judgment 1nto discredit. It is in vain to contend, that: 
bec:lll;:;c we cal~not lind tinw to 111(1:':1-C1' all seicllec, therefore 
we sllOuld seck for none; that, bccause we eallllot.l1111ler:-;tand 
all the debi]:.;, we ::"hould never learn the element::;; that ,YC 

should seck to know e\"(~ry thing, or know nothing; that one 

should stop short at the fir::it step inli:now1cog(', bccan:ic he 
cannot eornpa~s t.he un1vcr;;c. The same lin\~ o\" argumeni 

" would go io the utter J>ro~;iration of all intcllcdual atiain
rncnt:=-:. It woultl furni::ih to ignorance it::; best vilH.lieation: 
and te indolellee it:, boltlc..;t eXCU:5c. vVe shonld not consult 

• 

a libmry, bCCQll~C it: were :.L vain attempt to read all the 
voluI11(,;;; we should not beat" a lceturc, bceau:-;c it did not 
embrace and exhaust all the science; we should di;-;llain to 

-
hear Olll', who taught important irnth~,beeanse he ImJ Bot 

" 

himself iran'lled round the rarll1est limit:-; of human know-
ledge. 

A jnst estimate of 11llman life and humall wanis will lead 
us to far difrerellt condL1sions. vVe are perpetually admo
nished, that life is short, and art. i::; long, and nature is inex
haus[ib\c. Our destiny allows us, at best, but a narrow 
choice of objects of pm~nit; and om leisure, brief" and tran
sient as it is! admit.s 0(' little variety of indulgence. "\Ve mmt 

COlltcnt onrselves with getting knowledge by sl\atchc~; with 
gathering it IIp in fragment::i; with seizing on principles and 
Tcsults. vVe mu~t welcomc every 111odp, \vhich abridges 
labor, and supcrsedes personal search. vVe rnu::it take the 

I Quarterly Review, Oct. 1830, p. 32G . 
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casi('~t demonstrations and i he most simple Clllll1ciaiiolls. 
l,Ye mU8t follow that, whieh is the uJt.il11atc ohjeet of all im
proyed processcs ill the arts, to H:WC labor, insure certainty, 

and hn:-:band time and r('~:oure('s. More than thiH can belong 
to the aitainl1wllts of few, even of the 1110st gifted minds. 
Lc~s than thi:-; oug-hi not to sati~rv anyone, who is cOIl:';cious 

'-- .... .. 
of the cnd alld aim of' hi;:; being; and who feels, ihai', ill the 
propel' pursuit of happiJl('ss hcrt', he begills tlte race of imn1or

tali tv. 
" 

I ha\"(~ tIm;; far spokel1 principally of ihe ach-nni:nges of 
lcctl11'c::; npon the ell'l11l'llts or ~eicnc('. Hnt the same remarks 
apply wiih equal forcc' to s('lcct disquisitions npon lil'crary 
topic:5 of general illh.'rc:.-t. In irnth, literature is so abundant 
in jt~ prodnei:; of all !::loris, wl](,1l1c1' for instruction, or pleasure, 
or ornament; whdlwl' to gratify the taste, or improve the 
moral~, or enlarge the 11l1derstanding; whethcr for tlw purpose 
of ciril dutics, or politieal ('ducation, or intellectual discipline; 
that the task of sclection is of itself not unattended with dim
cnltics, and rcquires talents of 110 ordinary character. 1'hc 
litcruilll'c of a single bng-nage, ancicnt or modern, is perhaps 
beyond the grasp of ally-_~illglc mind; but the literature of all 
langnugcs, 01' even of those within the palc of European fcl~ 

Iow::;hip, would require mo1'C than all Atlm; to carry it on his 
shoulders. All that can be done, under such cirenmstances, 

is to follow Lord Bacon's advice, and" read by dqmty." 
, 

Butwbat shikes me of' qnitl~ a:-: much value, in sneh l'nlarged 
stl1die~, :1:3 allY which has been mell tioned, is the del i ghtful 
contemplation it anc1J'ds us of the successful JabOt'S of other 
minds. '\Ve nrc brought into direct and active sympathy 

with men of gcr.-ins in every age. vVe become witnesses ·of 
their toils, their disappointmcnts, and thcir sullerings. 'Vc 
leal'll the r;low and tedion;-; steps, by which eminence has been 
acquircd. "Ve sec the rc~mlt of patient investigation and 
cautious sagacity. vVe trace the Pl'Ogl'CSS of discovery and 
invcntion, from the fil'st clumsy process, or the first acciJcntal 
guess, to the last glorioils result. ",Vc see how the ~1ightcst 



, 
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, 
inciuent leads gnHlnall)- 011 to t.he most sublime tl'uth~; how 
fact~, apparently the mo:-:t remote, COIIYcl'ge to the same ulti. 
matp poillt; how lltllnall illgelluit.y conqners obstflclcs appa. 
rently In~nrrnonntablc; alld how human cntcrpri:-se gathers 
courage evcn C\'Om it:; very defeat:;. vVhat. C:tll be more 
cmious, or more am~ctillg, than the history of mallY disco
vCl'ic::I? III the milbt of povNty and disappointment, the 
diseovel'cr i::\ ~omc ti mes CO lIlle m ncd i 0 PUi'WC his :-:olitary 
studic~. He wastes his health and Ilis rc~onrCl'::I in cxperi
ll1l'tlt~, whieh seem CVl'r 011 the point of ~UCCl'S", alld yet mock 
his toil and delmle his hope;.;. At length the di~coYl'ry comes. 
Rut docs it always reward his toil? No· it bnt too oftell 
happens, that it i::i reech'cd by the public wit h a cold, reluctant 

• 

il1dim~rellcc; 01' is put in operai ion, to his ruin, by :30111C mort' 
thrifty competitor. Sometime's, indeed, as ill the case of 
Galileo, it ~llbjects him to a pri~on; sometil11es it sC'nd:; him, 
like Dolland, to his gravp, ,: unwept, nnhonored, and uil:,ungj" 
sometimes it leave::; him, like Flllton, to witness fortunes 
renred by others upon his labors, and yet, to find himseJt' 
destined to fall a sacrifice to the vindication of his right to 
his own di:3covery. Thcse are some of the mbfortullt's which 
affect m; with Ii \"l·ly sympathies for the benefactor::; of mun

kind. On the other hand, we arc warmed, and sometimes 
dazzled, by the brilliant :311CC(,SSI'H of genius. ,Vho has not 
felt his soul melt within him, at the liberal eu::;c and modest 
competence, which crowned the life of Ncwton (! \Yho has 
not rcjoicl:d in the opulence, which followed upon the labors 
of \Vatt, and Arlnvright, and li'ranklin, and Davy? 

TInt that, which fill:; us with the dcepest admiration, is the 
wonderful working;.; of gcnin~, in it:-; own silent studies and 

inmost feelings. \Ve sec how it learns to thread the mazes 
of nature, and unfold her laws; at one time, tracing out the 
hidden cause::;, which link time to ~eterl'iit.y, and earth to 
heaven; at another time, descending to the most minute 
operations of her power, in the dark mine, or the dripping 
cave, or the invisible air j amI, at still another time, applying 
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its subtile nn!llysis to t.he Jccolllpo~it:ioll of bodies, until at 
• 

at last wc t:'('cm\ ill the very prcl:'ellce or the mOllad:',:, whose 
• 

Iniraeulou:-; vitality startles us illio terror of our OWI1 delicate 
~trnet me. 

lt i:-; ill tile contemplation of f'llch Jl1illd~, and ~mclt disco
veri!':', thai" we loose all grovdlillg thoughts alld vulgar 
pas~ioll~. ,V<, rise illto a higher moral gnllHll'llr of de~ire. 
We rt'li~h holier ,-irws of our dCf'iiJlY. "\Ve i'CC, that these 
are bnt the Jir;;t [rnit.s, or rather bmh:, of immort.ality. 'Ve 
enjoy the cOllsciollsne:-:.f', ihat they are but ell1allatioll~ from 
that. Almighty Being: who has formed and fashiolled us from 
the dl1..;l: :tIId breat.hed illto u:-:. a portion of hi:, own ullcreat.ed 
and etemal "piri t. 

And thi~ lead::; me io remark, in the last plaee, that ihere is 
nothing :'() well adapted to make liS reel a sincere and glowing 
dcvotioll: :;uch a lively f;ensc of a present J)(!ity, as a wide 
sur\-cy of the operations of Ilatmc. It is not by a few rellee
tiOllS alone, on the order alld harmollY of ::hc visible universe, 
that we arc brought to a ju:;t cOllccptioll of the cxi::;tcncc or 

attributes of God. It rna V evcn be doubtfnl. if the demon-. ' 

strations of wi:-;d.om and d.c;,;ign arc more allccting, or more 
strikillg: ill thl' power of the Ulli>IrC'pillg oc-can, or the rushing 
catarnet, or the terrific carl hq ll:t!.:C, or the blazi IIg volcano, 
than ill the ~ilcnt form~ of crystallizatioll, tbe illfillite combi
nalioll~ of the ga::5 C::5 , the micro,.~eopic perfectioll of tlw illsect 
tribc:" or the almost sllperillllllall eontri\-anccs, by wbich the 
lowc:-:t order of beillg..; builds np it" coral cOlltineilt for 1he 
dwclling-places of man. \VIIO woulll imagille, if he werc Jlot 
told, that the very law which rctaius the planets in their 
:::phcres, ellables thc ny, by means of the prc::5f:'l1re of the 
atmo:o:phcrc, to walk securely on the ceiling over om heads, 
by an artificial vacuum ill::5tinctively made by it~ feet? that 
the very oxygen, which lights up and sustains thc jgnitiolJ of 
matter, is the same admirable principle which carric~ Oil the 
circ~latiol1:-; of our own blood, and kcr.p~ up, in scarcely a 
figurative sense, the ~tcady flame of life? The truth i:" that, 

" 

" 

, 

" 
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the farther our researches extend, the wider Ol~r philosophy 
explores, the deeper our discoveries penctrate, thc morc arc 
we struck with thc evidence of almighty contrivancc, design 
and power. If we take uut a drop of water, we find it 
crowded with myriaJs of being:.;, deriving life, and sustenance, 
and pleasure, from its uncounted purtiele~. If we take the 
wing of the minutcst iusect, we know 1 hat ib slender fibres 
and its glossy down arc pcrfomt.cd by thousands of ycs::;cls, 
and nerves, and filaments, which cOllvey its appropriate 
nutriment, and impart to it its beautiful colors. Not a single 
function is misplaced; not a single ligature is supcl'lluous. 
Nay, pcrhaps it is not too bold all at-;!:>ertion, which has some
times been made, that such are the mutual ties and depend
encies of things, such as the laws of action and reaction, of 
attracth'e support and rcpulsi vo eHort, that not a single atom 
could be struck out of existence, without involving the de
struction of the univcrse. 

If these humble efforts should answer no other purpose, 
than thus to draw us to a morc enlarged and varied conTem· 
plation of our relations, to the fir::it Almighty Cause, they 
would not be without their reward. They would awaken a 
livelier gratitude, and more cheerful confidence to\vards the 
Author of our being. They \yould create a new senile of the 
dignity of intellectual pur::;uit~, and of the powers of human 
genius. They would increa~e our aspirations after that better 
world, where dUt'kllCSS shall no longer cover our paths, but the 
light of truth shall break upon out' soub with unclouded glory 
and majesty . 

• 

--. -(".----. 
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• 
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~;\Tnl7HX . 
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. \X ADnHE5S DELIYEr.E)) AT TIm COX5EcnATfOX OF :lfOUXT AvnURX. 

AS A CE:lIETEJ:Y, SEl'TE-'IBEJ: :!l, I~;;J. 

- .. ,- -------

1'1 r FlUE:\' D;3 : 

Till-: occasion ,,'hich brings us together has much in it 
calculated to awaken our sensibilities, and cast a solemnity 

• 

oycr om thoughts. 
,\Vc arc met to consecrate these gl'OUlHJs exclusively to the 

service and rcpo~e of the dead. 
The duty is not new; for it has been performed for count

less millions. The scenery is not new; for the hill and the 
railey, the dark, silent dell, and the deep forest, have often 
been dcyoted to the same pious purpose. But that\vhich 
must ah\'ays give it a peculiar interest is, that it can rarely 
occur, ('xcept at distant intervals; and whenever it does, it 
must address itself to feelings intelligible to all nations, and 
common to all hearts. 
-The-patriarchal language of four thousand years ago is 
precisely that to which ,ve would now give utterance. vVe 

• 

are" strangers and sojourners" here. \\i e have need of a 
•• possession of a burying-place, that we may bury our dead 
out of our sight." Let us ha vc "the field, and the cave, 
which is therein; and all the trccs that are in the field, that 
arc in all the borders round about;" and let them" be made 
sure for a possession of a burying-place." 

It is the duty of the living thus to provide for the dead . 
• 

48 
• 

, 
I, 
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It is not a mem office of pious regard for oi-hers; but it 
comes home to our own bosoms, as those who are SOOI1 to 

, 

cnter upon the common inheritance. 
If there arc any fel'lingfo1 of our nature, not bounded by 

earth, and yet stopping short of the skies, which are morc 
strong and more universal thu n all at hers, they will be found 
in our solicitude as to the time and place and manner of our 

, 

death; in the desire to die in the arms of our friends; to 
have the last sad offices to our remains performed by their 
affection; to repose in t.he land of our nativity; to be ga
thered to the sepulchres of our fathers. It is ulmost im
l)ossible for us to [eel, nay, eyen to feign, indifTerence on such 
a subject. , " 

. , - -. . 

Poetry has told us this truth, in lines of transcendent bcunty 
and force, which find a response in every breast:-

, 

"For who, to dumb forgetfulness n. prey, 
This pleasing, anxious lleing e'er resi~neu, 

Left the wurm precincts of the cheerful day, 
Nor cust one longing, lingering look behind 1 

" On some fonel Lreast the parting soul relies j 
Some pious drops the closing eye requires; 

E'en from the tomb the voice of nature cries; 
E'en in our ashes liYe their wonted fires." 

It is in vain that philosophy has informed us that the 
whole earth is but a point in the eyes of its Creator, nay, 
of his own creation; that, wherever we are, ' abroad or at 
home, on the restless ocean or the solid land, we arc still 
under the protection of his providence, and safe, as it were, 
in the hollow of his hand. It is in vain that religion has 
instructed us that we are but dust, and to dust we shall re
turn; that whether our remains are scattered to the corners 
of the earth, or gathered in sacred urns, there is a sure and 
certain hope of a resurrection of the body and a life ever
lasting. These truths, sublime and glorious as they are, 

• -
• 

, 
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learc untouchcd the feelings of whieh I have spoken, or 
rather they impart to them u morc cnc1lll'ing reality. Dust as 
we nre, the frail tenements which inc:1ose our spirits but for 
a sea:::OIl arc dear, arc incxprc:::si bl y l1cal' to us. "\Ve clcri ve 
solace, litty, pleasure, from ihe rcllection that WhCll 1110 hour 
of separation comes, these earthly remains will still retain 
the tellder l'cg'nl'd of those \"hom we leayc behind; that the 
spot where they shall lie will be remembcred with a fond 
and soothing revcrence; that our children will vbit it in the 
mitbt oC their sorrows; aud om killdred in remote genera
tion::, feel that a local inspiration hovel'S round it. 

Let him ~pcak who has been on a pilgrimage of health to 
a foreigll land. Let him speak who has \\-a t.ch cd at the 
couch of a dying friend, far from his chosen home. Let him 
speak who has committed to the bosom of the decp, with a 
sudden, startling plunge, the narrow shroud of some relative 
01' companion. Let such speak; and they will tell you that 
there is llothing \vhich rillgs the heart of the dying ay, 
and of the surviving with sharper agony than the thought 
that they are to sleep their last sleep in the land of strangers, 
or in the unseen depths of the ocean. 

"Bury mc not, I pray thee," tiaid the patriarch Jacob, "bury 
me not in Egypt: but I will lie with my fathers. And thou 
shalt carry me out of Egypt; anel bmy me in their burying
place.:' ,; There they buried Abraham, anel Sarah his \vife; 
there they buried Isaac, nnd Rebecca Ilis wife; and there I 
buried Leah." 

-

Such arc the natural cxpressions of human feeling, a.s they 
• 

fall from the lips of the dying. Such are the reminiscences 
that forerer crowd on the confinc::; of the passes to the grave . 

. \Ye seck again to have our home there with our friends, and 
to 1c blest by a commuuion with them. It is a mattcr of 
instinct, not of reasoning. It is a spiritual impube which 
supersedes belief, anel disdains question. 

But it is not clJiefly in regard to the feelings belonging to 
our own mortality, however sacred and natural, that we 

-
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should contrmplate fhe establishment of repositories of this 

sort. There arc higher moral purposes, and more affecting 

considerations whieh belong to the snhject. 'Vc should 

accustom ourselves to view them rather as means than as 
ends; rather as influences to govern human condueT, and to 
moderate human fmfi(!ring, than as cures incident to a selfish 

foresight. 

It is to the living mOUl'IH.'l' to the parent, weeping over 
his dear dead child to the husband, dwelling in his 0\\"11 

solitary desolation, , to the widow, whose heart is broken by 
untimely sorrow io the friend, who misses at eycry turn 
the presence of some Idndred spirU', ' it is, to these that the 
repositories or tile dead uring home thought:; full of admo· 

11ition, of instruction, and slowly, but surely, of consolation' 
also. They admonish us, by their very s.ilence, of om own 

frail and transitory being. rl'lH'y instruct us b the true value 

of life, and in its noble purposes, its duties, and its destinu
tion. They spread around us, in thc reminiscences of the 
past, sources of pleasing though melanchlily reOection. 

\Ve dwell with pious fondness on the charactcrs and vir

tues of the departed; and, as time interposes its growing 

distances between us and them, \ve gather np with more 

solicitude the broken fragments of memory, and weave, us 

it were, into om very hearts the threads of their history. As 
we sit down by their graves, we seem to ,hear the tones of 

their affection whispering in our cars. \Ve listen to the 
voice of their wisdom, speaking in the depths of our souls. 
'Ve shed our tears j but they arc no longcr the burning tears 
of agony. rrhcy relieve our drooping spirits, and C0111e no 
longer over us with a deathly faintness. We return to the 
world, and we feel ourselves purer, and better, and wiser, for 
this communion with the dead. 

I have spoken but of feelings and associations common to 
all ages, and all generations of men ' to the rude and the 
polished .. to the barbarian and the ci viiized .. to the bond· 
and the frce to the inhabitant of the dreary forests of the 

, 
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l10rt Il, und the sultry regions of the south ' to the worshi pper 
of the SUll, and the worshipper of iuol::; , to the heathcn, 
dwelling in the darkllCSS of his cold mythology, and to the 

Chri:;iian, rejoicing in the light of the tmc God. Every
where we trace them, in the characteristic remains of the 

most di:;tant ages and natiolls, and as far hack as human 
hi:3tol'Y carries its traditiollary outlines. They me fonnel in 
the barrClws, and cairns, alld mounds of olden times, reared 
by the unillstructed affection of savage irihes; and cvery
where the spots seem to have been selected with the same 
tender rcgard to the living and the dead; that the magnifi
CeBCl! of nature might achninister comfort to human sorrow, . 

and incite human sympathy. 
'The aboriginal Germans buried their dead in groves COll

secrated by their priests. The Egyptians gmtified their pride, 
and soothed their grief, by interring them in their Elysian 
field:;, 01' cmbalming them in their vast catacombs, 01' inclosing 
thclll in. thcir stupendous pyramids, the wonder of all suc
ceeding ages. The Hebrews watched with religious care 
oyer their places of burial. They selected, for this purpose, 

ornamcnted gardens, and deep forests, and fertile valley:;, and 
, 

lofty mountains; and they still desigl1ate them, with a sad 
cmpha::i:::, as the c: House of the Liviug." 'rhe ancient Asiatics 
lined the approaches to their cities with sculptured sarcophagi, 
and mansoleums, and other ol'l1amcnts, embowcred in shrub
bery i tmccs of which may be seen among their magnificent 
ruill:;. The Greeks exhausted the resources of their exquisite 
art in adoring the habitations of the dead. They discouraged 
interments within the limits of their cities; and consigned 
their relics to shady gl'Oves, in the neighborhood of murmur
illg strcams and mo:;::;y fouutains, close by the fa\'o1'ite resorts 

of those, who were engaged in thc ~tndy of philosophy and 
nature; and called them, \\-ith the elegant expressiveness of 
their omi beautifnl language, CB.'IETERIES,l or "Placcs of 

1 ~Ot.IITjT~(!la ,-literally: places of sleep. 
.J.8 4' 
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Repose." The Roman~, faithful to the example of Greece: 
erected thc monuments to the dead in thc suburbs of the 
Etcl'l1al City (a::; they proudly denominated it,) on the sidci: 

• 

of their spacious roads, ill the midst of tree's, and ol'l1ul1lcntal 
walk~, and cyer-varying flowers. 'fhc Appian "\Vay was 
crowded with columns, and obelisl\s, and cenotaphs) in memory 
of their heroes and sages; and, at cvery turn, the short, but 
touching inscription met the ('ye, ' Siste, Viator, PallEc, 
Traveller, inviting at once to sympathy and thol1ghtfnlncs~. 
Even the humblest Roman could read on the humblest grave
stone t.he kind offering . "May the earth lie ligbtly on these 

. remains!" 1 And· thc l\I05lcm successors of the emperors, 
indifferent as they may be t.o the ordinary exhibitions of the 
fine arts, place their burying.grounds in rural retreats, and 
embellish them with studious taste, as a religious duty. The 
cypress is planted at the head and foot of every grave, and 
wavcs with a. mournful solemnity over it. These dcvoted 
grounds possess an inviolable. sanctity. The ravagGS of war 
never reach them; and victory and defeat equally respect the 
limits of their domain. So that it has been remarlwd, with 
equal trut.h and bea.uty, that while the cities of the living are 
subject to all the desola.tions and vicissitudes incident to 
human afra.irs, t.he cities of the dead enjoy an undisturbed 
.repose, without even the shadow of change. 

But I will not d,vell upon facts of this nature. They 
demonstrat.e, however, the truth, of which I have spoken . 
They do morc j t.hey furnish reflections ::;uitablc for our own , 
thoughts on the present occasion. 

If this t.ender :regard for the dead be so absolutely univer5al~ 
and so deeply founded in human aflection, why is it not made 
to exert a more profound in(luencc on our lives? vVhy do 
we not enlist it with more persl1asi vc energy in the cause of 
human improvement '? \Vhy do we not enlarge it as a source 
.of religious consolation? vVhy do we not make it a more 

1 " Sit tibi terra levis." • 

• 

• 

• 
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eHicicnt instrument to cleY::tte ambition, to stimulnte genius, 
and jo dignify leal'lling? \Vhy do we llOt conllect it indis
solublv with associa1ions, which charm us in nature, and 

" 
cngro:-;; us in art? \Vlly,do we not dispel [WIn it that un-
lordy gloom, from which our hearts turll, as from a darkness 
that l'11:-nares, and a horror that appalls our thOllghts? 

'1'0 many, nay, to most of the heathen, the burying-place 
,ras the end of' all things. They indulgcll no hope, at least, 
110 :;:olid hopc, of any future intercourse or 1'e-ullion with their 
frielld~. 'rhe farewcll at the grave was a long, ancI an evel'
la::-tillg farewell. At the moment when they breathed it, it 
brought: to their hearts a startling sense of their own wretch· 
cune;;s. Yet, when the first tum nIts of angubh were passed, 
they Yi~itcd t.he spot, and strewed flowers, and garlal1lhl, and' 
cro\\'l1s around it, to assuage their gricf~ and llourish their 
piety. '1'hey delighted to make it the abode of the varying 
beauties of nature; to gi\"c it attractions, which should illvite 
the busy and the thoughtful;' and yet, at the same time, 
aflord ample scope for the secret illdulgencc of sorrow. 

,\Vhy should not Christians imitate such examples? 'rIley 
ha\'c far noblcr motives to cultivate moral sentiments and 
sen::;ibilitics; to make cheerful thc pathways to the grave; 

to combillc with deep meditations on human mortality the 
sublime consolations of religion. 'Ve kllow, indeed, as they 
did of old, that" man goeth to his long home, and the rnourncrs 
go about the strcets." But that home is llOt an c\"crlasting 
home; and thc monrners may, not weep, as t hose who are 
without hope. 'Vhat is the grayc to us, but a thin barrier, 

diriding time from eternity, and earth from heaven? 'Vhat 
is it, but" the appointed place of rcndezyous, where all the 

trarellcrs 011 life's journey meet," for a single night of repose? 

"'Tis but a night it long and moonless night, 
'Ve make the gra,"c Ollt" bcd, and thell tire gonc." 

Know we not, 

" The time draws on 
. When not a single spot of burial earth, 

, 

• 
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• 
'Whethcr on land, or in the spacions scn, 
Dut must give up its long committed dust 
In violate ~ " 

• 

1,Vhy, t.hen, should we darken, with systematic caution, all 
the ascnnes to these repositories? 1,Vhy should we deposit 
the remains o[ our friends in loathsome vaults, or beneath the 

• 

gloomy crypts and cells of our churches; where t.he human 
foot is never heard, savc when the sickly taper lights ~OlTle 

new guest to his appointed apartment, and" lets fall a super. 
l!Umel'ary horror" on the passi ng procession? VVhy should 
we measure out a narrow port~0n of cl1.rth [or our graycyards, 
in the midst of our cities; and heap the dead upon each 
other, with a cold; calculating parsimony, disturbing their 
ashes, and wounding thc sensibilities of the living? \Vhy 
shoulcl we expose our burying-grounds to the broad glare of 
day, to the unfeeling gaze of the idler, to the noisy press of 
• 

business, to the discordant slioutsof merriment, or to the 
baleful visitations of the dissolute ?vVhy should we bar up 
their approaches against real mOUl'llers, whose delicacy would 

• 

shrink from observation, bl:t whose tenderness would be 
soothed by secret visits to the gravc, and holding COI1WTSe 

there with their departed joys? vVhy all this Ullllatural 
restraint upon our sympathies and sorrows, which confines 
the visit to the grave to the only time in which it must be 
utterly useless when the heart is bleeding with fresh 
angui:sh, and is too weak to feel, and too desolate to desire 
consolation? . 

It is painful to reflect, that the cemeteries in our citie~l 

crowded, on all sides, by the overhanging habitations o[ the 
living, are walled in only to preserve them from violation; 
and that in our country towns they are left in a sad, neglected 
state, exposed to every sort of intrusion, with scarcely a tree 
to shelter their barrenness, or a shrub to spread a grateful 
shade over the new-made hillock. 

These things were not always so among Christians. They 
are not \vorthy of us. They are not worthy of Christianity 

- .. -. . . . -. --. 
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ill our day. 'rhere is much in thesc thing;::, that casts a just 
• 

rcpl'o[teh npol1 us in the pa:-3t. r~hel'e is much, that demands 
for tlw Cntmc a more spiritual discharge of our duties. 

Our ecmeteric::;, rightly scl('cted, and properly arranged, 
may he made f-;ubscrvient to some of the highest purposes of 
religion nml human duty. They may preach lessons, to which 
110lle may refuse to listen, a \ld which all that live must hear . 

• 

Trnihs may bc there felt and taught, in the SilCllCC of our 
O\rtl meditations, more pcnmasive, and more enduring, than 
c\'er l10wcd from human lips. 'fhe grave hath a voice of 
cIO([llCnCe, ny, of superhuman eloquence, which speaks at 
ollec to thc 1 hOllghUcssncss of the rash, and the de\'otion of 
thc good; which addresses all times, and all ages, and all 

, §C;'\C:-i; which tells of wisdom to the wise, and of comfort to 
the alllided; which warlls us of our follies and our dangers; 

, 

\rhich whispers to us in accents of peace, and alarms us in 
" tOIlt!S of' terror; which steals with a healing balm into the 

• 

stricken heart, and lifts up and supports the broken spirit; 
\\'hich awakens a new enthusiasm for virtue, and discipUnes 
us for its sc,'cre1' trials and dutics; which calls up the images 

. of the illustrious dead, with an animating prescnce, for our 
, 

example and glory; and which demands of us, as men, as 
patriots, as Cbristians, as immortals, that the powers given 
by God should be devoted to his service, and the minds cre-

• 

atce! by his love, should return to him \vith larger capacities 
for yirtuous enjoyment, and with morc spiritual and intellect
ual brightncss. 

It should not be for the poor purposc of gratifying our 
mnify or pride that we ercct columns, and obeli:-;ks, and mon
uments to the dead; but that wc may read thercon much of 
our own dcstiny and duty. vVe know that man is the crea
turc of associations and excitements. Experience may in
:5truct, but habit, and appetite, and passion, and imagination, 
will cxel'c.:ise a strong dominion over him. Thesc arc the 
Fa.tes which weave the thread of his character, and unravel 
the mysteries of his conduct. The truth, which strikes home, 

• 

• 

• 
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must not only have the approbation of his reason, but it 
must be embodied in a visible, tangible, practic~1.l [or Ill. It 
mnst be felt, as well as seen. It must warm, as well as 

• conVlllee. 
It was a saying of Themistoe1es, that the trophies of Mil. 

tiadc~ wouhI not suiler him to sleep. The feeling thns ex. 
pressed, has a deep foundation in the human mind; and, as 
it is well or ill directed, it will cover us with shame, 01' exalt 
us to glory. rrhe deeds of the great attract but a cold and 
listless admiration, when they pass in historical order before 
us Eke moving shadows. It is the twphy and the mOllument 
which invest them with a substance of local reality. \Vho: 
that has stood by the tomb of ,\-r asl~ingtoll on t.he quiet 1)0 • 

. to mac, has not felt his heart more pure, his wishes more aspir. 
ing, his gratitude more warm, and his love of country touched 
by a holier llame ? vVho, that should sec erected, in shades 
like these, even a cenotaph to the memory of a man like 
Buckminster, that prodigy of early genius, would not fcel 
that there is an excellence, over which death hath no po,ycr, 
but which lives on through all time, still freshening with the 
lapse of ages? 

But, passing from those who, by their talents and \"irtues~ 
have shed lustre on the annals of mankind, to cases of mcre 
private bereavement; who, that should deposit, ill shades like 
these, the remains of a beloved friend, would not feel a secret 
pleasure in the thought that the sim pie inscription to his 
worth would receive the passing tribute of a sigh from thou· 
sands of kindred hearts? that the stranger and the traveller 
would linger on the spot with a feeling of reverence? that 
they, the very mourners themselves, when they should revisit 
it, would find there the verdant sod, and the fragrant [lower, 
and the breezy shade? that they might there, unseen except 
of God, offer up their prayers, or indulge the luxury of grief? 
that they might there realize, in its full force, the ail'ccting 
beatitude of the Scriptures: "Blessed are they that mourn, 

, 

for they shall be comforted? " 
, 

• 
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Snrely, surely, we have not done all our duty, if there yet 
remaiJls a single incentive to human virtue, without its dne 
play i 11 the action of life, or a single stream of happiness 
which has Hot been made to How in npon the waters of afTlic
tiOll. 

Cnnf'iderations like those which have been suggested have, 
for a long time, turned the thoughts of many distinguished 
citizens to the importance of some more appropriate places of 

. El'pulilll'c. There is a growing sense in the community of the 
illcon\"(~lljcnces and painful associat.ions, not to speak of the 
unhcali hiness, of interments beneath our churches. '1'he tide 
\yhieh is flowing with such a steady and widening eurl'ent 
into thc narrow peninsnla of our metl'Opolis, not only forbids 
thc cnlargement of the common ·limits, but admonishes us of 
the increasing dangers to the a~hes of the dead from its dis
tnrbillg movemcnts. Already, ill other cities, the churchyards 
arc closing against the admission 0;' new incumbents, and 
begin to exhibit the sad spectacle of promiscuous ruins and 
intcrminglcu graves. 

• 

'Vc arc therefore but anticipating at the present moment 
the desires, nay the necessities,· of thc next generation.. vVe 
arc but exercising a decent anxiety to secure an il1\"iolable 
home for ourselves and our posterity. vVe arc but inviting 
our children and their descendants to what the Moravian 
Broihers have, with such exquisite propriety, designated as 
"Thc Picld of Peace." 

A rural ccmetcrv secms to combine in itself all the advan-
~ 

tages which can be proposed to gratify human feelings, or 
tranquilli%c human fears; to secure the best religious influ
ences, and to cherish all those associations which cast a cheer~ 
fllilight Over the darkness of the gr[i.ve~ . 

And what spot can be more appropriate than this for such 
a plll'pose? Nature seems to point it out with significant 
energy as the favorite retirement for the dead.·, There are 
aYOl1nd ns all the varied .features of her beauty and grandeur 
-the forest-crowned height, the abrupt acclivity, the sheltered 

" 
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vallcy, the deep glen, the grassy glade, and the silent grovc. 
Here arc the lofty oak, the beaeh, that" wreaths its old fan. 
tastic root:; so high," the rustling pine, and the drooping wil. 
low i he tree, that sheds i j s pule leaves wit 11 every autumn, 
a iit emblem of our O\Vll transitory bloom; and the en~rgrccn, 
,,"itll it::; percnnial shoots, instructing us that" the willtry blast 
of death ],ilb not the buds of virtue." Here is thc thick 

shrubbery, to protect and conceal thc new-made gnwc; and 
therc i:-; the wild nower creeping along the narrow path, and 

planting its seeds in the upturned earth. All moullel us there 
breathes a solemn calm, as if we were in the bosom of a wil. 
derness, broken only by the breeze, as it murmurs through the 
tops of the forest, or by the notes of the warbler poming forth 
his matin or his cyening song. 

AscclId but a few steps, and what a change of sccncry to 

surprise and delight us! \Vo seem, as it were, in un instant 

to pass from the coniines of death to the bright and balmy 
regiolls of life. Below llS nows the winding Charles, with 
its rippling cutrent, like the stream of time hastening to the 
ocean of eternity. In the distance the city .. at Ollce the 
object of our admiration and our love rears its proud emi· 

nence::, its glittering spires, its lofty to\ycrs, its graceful man
::;ions, it:; curling smoke, its crowded haunts of businc~s and 
pleasure, which speak to the eye and yet leave a nobclc5s 
loneliness on 1he ear. Again ,yc turn, and the walls of our 

yencrablc lTlliYcr::-:ity rise before 11::-:, with many a recollection 

of happy days pas~cd therc in the interchange of studyanu 
friend::-:hip, and many a grateful thought of the aOluence of 
it::; leal'lling, ,,·hich has adorncd and nourished the literature 
of our country. Again we turn, and the cultivated farm, the 
neat cottage, the village church, the sparkling lake, the rich 
valley, and the distant hills, are before us, through opening 
yistas; and ,Ye breathe amiust the fresh and varied labors of 
man. 

There is, therefore, ,,·ithin our reach, every variety of 

natural and artificial scenery, which is fitted to awa),cn emo-
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tiOllS of the highest and most affecting character. \Ve s'tand, 

. as it were) npon the borders of two worlds; and, as the mood 

of Olll' mind:; may be, we may gather lessons of profound 

,ri5dom by contrasting the olle with the other, or indulge in 
the dreams of hope and ambition, or solace oUt' hearts by 

melancholy meditations. 

, 

\Vllo is there that, in the contemplation of snch a scene, i::; 
not ready to exclaim, with the enthusiasm of the poct, 

" )finc hc thc hreezy hiil, that skirts tllc down, 

"'here a green, gmssy turf is nil I CI':1.Ye, 
'With herc and there a violet hestrewn, 

Fast by It brook, or fountain's murmuring wa,'c j 

And muny an cvening stln slline sweetly on my grave 1 " 

And we arc met here t.o consecrate this spot, by these 

solemn cpremonies, to such a. purpose. The legislature of 

this Commomvealth, with a parental foresight, has clothed 

the Horticultural Society with authority (if I may use its 
oWlllallguage) to make a perpetual dedication of it as a Ru
ral Cemetery, or Burying-Ground, and to plant and embellish 

it ,,,ith shrubbery, and flowers, and trees, and walks, and 

other rural ornaments. Alld I stand here by the order and 

in behalf of this Society, to declare that by these sen-ices it 
~is to be deemed, henceforth amI forevcr, so dedicated. l\l011nt 
Auburll) in the noblest Hcnse, belollgs no longer to the living, 

but to the dead. It is a sacred, it is an eternal trnst. It is 
consecrated ground. May it remain forever inviolate! 

\Vhat a multitude offboughts crowd upon the mind in 
the contemplation of such a scene! How much of the 

future, even ill its far distant reaches, rises before us with all 

its per:masi\'e realities! Take but one little narrow space of 
time, and how afiecting are its associations! 'VVithin the 

flight of one half century how many of the great, the good, 
and the wise will be gathered here! How many, in the love

liness of infancy, the beauty of youth, the vigor of manhood, 

and the maturity of age, will lie dO\YI1 here, and dwelt in the 

49 
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bosom of their mother earth! The rich and the poor, the 
gay and the wretched, the favorites of thousands and the 
forsaken of the world, the stranger in hi\-;\ solitary grave, and 
the patriarch ~nrrounded by the kindred of a long lineage! 
How many will here bnry their brightest hopes or blasted 
expectations! How many bitter tears will here be ~hed! 

How many agonizing sighs will here be heaved! How many 
trembling feet will cross the pathwaye., and, returning, lea\'e 
behind them the dearest object:-; of their reverence or their lo\'e! 

And if this were all, sad indeed, and fUllereal wonld be our 
thoughts; gloomy, indeed, would be these shades, and deso· 
late these prospects. 

But, thanks be to God, the evils which he permits have 
their attendant mercies, and are blessings in disguise. '!'he 
bruised reed will not be laid utterly prostrate. The wounded 
heart will not always bleed. 'fhe voice of consolation will 
spring up in the midst of the silence of these regions of 
death. The mourner will revisit these shades with a secret 
though melancholy pleasure. The hand of friendship will 
delight to cherish the flowers and the shrubs that fringe the 
lowly grave, or the sculptured monument. The earliest 
beams of the morning will play upon these summils with a 
refre~hing cheerfulness; and t.he lingering tints of evening 
hover on them with a tranquillizing glow. Spring will imite 

• 
hither the footsteps of the young by its opening foliage; and 
autumn detain the contemplative by its latest bloom. The 
votary of learning and science will here Ie am to elevate his 
genius by the holiest studies. The devout will here offer up 
the silent tribute of piety, or the prayer of gratitude. The 
rivalries of the world will here drop from the heart; the spirit 
of forgiveness will gather new impulses; the selfishness of 
avarice will be checl,ed; the restlessness of ambition will be 
r.ebuked; vanity will let fall its plumes; and pride, as it ws 
" what shadows we are, and \vhat shadows we pursue," will 
acknowledge the value of virtue as far, immeasurably far, 
beyond that of fame. 
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But that. which will be erer present, pervading these shades 
like the noon-day sun, and shedding cheerfulness aronnd, is 
the cO\l:;ciou~lless, the irrepressible consciousness, amidst all 
these lC8:30I1S of humall mortality, of the higher truth, that 
\,"c 'are beings, not of time, Lut of cterllity; that" this cor
ruptible IfIll:.;t put 011 incorruption, and thi~ mortal mnst put 
on immortality;" that this is but the threshold and starting 
point of an· existellce compnrc"d with whose duration the 
occan is Lut as a drop, nay, the whole creation an evanescent 

• • 

qnantlly. 
Let us banish, then, the thought that this is to be the 

abode of a gloom, which will haunt the imagillatioll by its 
terrors, or chill the heart by its solitude. Let us cultivate 
feelings and sentiments more worthy of ourselves, and more 
\rorihy of Christiallity. Here let us erect the memorials of 
our lorc and OUl" gratitnde, and our glory. Here let the brave 
repose, who have died ill the cause of their country. Here 
let the :5tatcsman re~t who has achieved thc victories of peace, 
not less renowned than war. Hcre let genius find a home, 
that has sllng immortal strains, or has instructed with still 
dirillcr eloquence. Hcre let learning and science, the vot.a
ries of invcntive art, and the teacher of the philosophy of 
nature come. Here let youth and beauty, blighted by pre
mature decay, drop, like tender blossoms, into the virgin 
earth; and here let age retire ripened for the harvest. Above 
all, here let the benefactors of mankind, the good, the merci
ful, the meek, the pure in heart, be congregated; for to them 
belongs an undyillg praise. And let us take comfort, nay, 
let us rejoice, that in future ages, long after we are gathered 
to the generations of other days, thou:5ands of kindling hearts 
will here repeat the sublime declaration, "Blessed are the 
dead that die in" the Lord, for they rest from their labors; and 

their works do follow them." 

, . '" 
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L\ W HELATIXG TO CAI>TURE. 

A l\IE:lrOnrAL l~ TilE CASE 010' TilE SCI100~ER HEWA1:D, WII.r.r.Ur GOSS, 
, , 

MASTEn, A!lI>I:E~:,;Ej) TO Tllg CO~L\[ISf:lOXEnS FOIt THE SETTLE)IE~T 

OF CLADYS, UXI>Elt TilE TUEATY 'VITIi. 1"I:A~CE, lL\TU'nW 0"" FEnnr· 

ARY :!, A. D. l~;l:..'. 

--- .---.~--. ',-

TIm nndel'f';igned, claimaut 0(' the cargo of the Schooner 
Reward, on behalf of himself ana his co-claimants, having 
learned, that the claim has been rejected by the Commis· ' 
sioners upon grounds which he deems incorrect and errone· : 
ous in point of law, respectfully submits the present :Memorial' ! 

to the Commissioners, as thc grounds of his prayer, that they 
would review thc award made by them rejecting his claim. 

, 
I 
I 

1 

I 
! 

, The facts of the case, as pl'csented to the Commissioner~, 
, 

are: That the said Schooner Reward, (vVilliam Go~~, I 
master,) being owned by American citizens, and belonging 
to Marblehead, in the State of l\Tassachusetts, on the 6th day I 

, , 

of December, 1807, sailed from that port on thc sam'e day'" ! 

ashes, and_cottont-oLthe in .. vQWe value of $7487 81; and was i 

then and there owned by the claimants, citizens of and resi· 
dents in the United States, and bound on a voyage direct to 
the pOl·t of Rochelle, in France. That in the course of the 
voyage on the high seas near the coast of France, the said _ 
Schooner, with her cargo, being wholly neutral property, and 
neutral to both the belligerents, (France and Great Britain:) 
was on the 1st day of J anual'Y, 1808, captured by His Britannic 
Maje8ty's armed Brig Conflict. That afterwards, on the 9th day 
of the same January, the said Schooner was rccaptured from 

, 

• 

, 
, 
, 
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the British possession by a French Privateer, and carried into 
, 

the port of Parl'Os, in France. That the said Schooner and 
cargo were afterwards sold by order of the French authorities, 
and the proceeds deposited ill the hands of the French go
remInent. That·the claim of the French privateer to any 
~hal'c of the proceed:;, was rejected by the Council of Prizes. 
That filially, about the 7th of November, 1810, the same pro
ceed:; were conns(!ated by the orders and authority of the then 
Emperor of France, Napoleon; and that' the same have 
become thus totally lost to the owners of the same Schooner 
and her cargo. 

Such arc the facts of the case. And, upon this state of the 
• 

facts, the Memorialist contends, that the original capture by 
the British cruiser was illegal and wrongful; that their capture 
was illegal, or at least conferred no title as prize upon the 
recaptors; that the subsequent confiscation of the property 
by the French government was a gross violation of the Law 
of Nations, and a wrong to the neutral rights of the claimants; 
and that, therefore, they are entitled to a full indemnity under 
the treaty with France. 

The claim has been rejected by the Commissioners (as the 
Memorialist understand::;) upon the following grounds: . 

"First, 'l'hat by the Law of France at the time of the 
recapture, the property, so recaptured, though neutral to all 
parties in the war, was not entitled tOl'cstitution; but was 
gooJ prize to the recaptors . 

. , Secondly, That the Milan decree made this the law of 
France in all cases of recapture from British crnisers, because 
every such capture included a visit by such cruisers. 

Thirdly, 1'hat the law of France on this subject of recapture 
is in conformity to the Law of Nations; and consequently 
obligatory upon all neutrals. 

Fourthly, That the Act of Congress of the third of March, 
1800, respecting salvage on recaptures, by adopting towards 
all nations the rule of reciprocity on this subject, negatives all 
right on our part to complain of the law of France. 
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• 

The Memorialist respectfully submits to the Commissioners, 
. that thc forcgoing positions arc essentially erioneou~, both 
upon principle and authority; and he trusts he shall be able 
to satisfy the Commissioners of the trut.h of his statement. 
Al~d hc does so the more fully and freely, because he shall 
deem it his dhty, in case his claim-::;hall be finally rejected by 
the Commissioners, t.o make a solemn appeal to his country, 
and ask an indcmllity from Congress for the losses sustained 
by such a rejection, which, with all deference to the Comm!s. 
sioners, he deems neither warrantable by the Law of France, 
nor the Law of Nations, nor the Laws of the United States. 
He feels, therefore, an anxiety to present his own views deli· 
berately to the Commissioners, ::;0 that in no possible event 
there can be the least doubt, that the subject was fully brought 
under the review of the Commissioners. 

Before proceeding to the direct points in controversy, it may 
be proper to state (and the l\Iemorialist freely admits it) that 
the Schooner Reward and her cargo were without qnestion 
captured by the British cruiser under the Brith3h Orders of 
Council of November, 1807; and that the final confiscation 
was made by the French government upon the principles of 

• 

the Milan Decree of the 17th of December, 1807. It requires 
no argument, on the part of t.he Memorialist, to establi:;h the 
doctrine, that the B_ritish Orders in Council and the Milan 
Decree above-mentioned,'wcre gross violatIons of the Law of 
Nations; and as stich could furnish no just ground of capture 
or condemnation of the Schooner or her cargo. This doctrine 
has been so uniformly and pEblicly maintained by the Arne· 
rican government, under all circumstance::;, t.hat it would be 

• 

a mere waste of time to endeavor to establish it. It consti· 
• 

tuted the basis of all the host.ile resistance and measures of 
the American government against both those Powers, from 
the moment of the first promulgation of those Orders and 
that Decree, to their final repeal or abandonment .. So far, 
then, from the Milan Decree constituting any justification of 
the confiscation of the Reward and her cargo, it is an aggra· 
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vation of the injustice of the French. government; and so 
indeed, all the confiscations under that Decree have been 
treated by the American government. The British Orders in 
Council of November, 1807, could furnish as little justiflcation 
for the original capture. And if the original Bi'itish capture 
was (as it certainly was) unjustifiable according to the Law 

• 
of Nations, it is impossible, tbat a wrongrul capture of a 
neutral by one belligerent could furnish any just title of prize 
to the rccaptors; for' they could ouly sncceed to the rights of 
the original captors. No principle of the Law of Nations 
countenances the idea, that a wrongrul capture of an Ame
rican vessel and cargo by a British cruiser can conrer on the 
French recaptors any title of prize, which shall take away 
the original righ ts of American owners. 

If~ therefore, it could be shown, that by the laws of France, 
neutral property, recaptured by France from her enemy, 
became good prize to the recaptors, though the original 
captme of such neutral property was wrongful and unlawful; 
still, unless by the Law of Nations the neutral property would 
upon such recapture be good prize, the laws or France 
would be a violation of our neutral rights; and consequently 
the condemnation and confiscation of the neutral property 
would be as unjustifiable, as if it were made under any other 
infraction of the Law of Nations; snch, for instance, as the 

. Berlin and Milan Decrees. There is no pretence to say, that 
France, by her municipal laws, can change the Law of 
Nations; or that she has a right to confiscate neutral property, 
because her enemy has unjustly captured it~ That would be 
to add oppression to oppression, and to make the injustice of 
one nation a foundation of similar injustice on the part of 
another nation. '1'he United States have constantly and 
indignantly rejected any such doctrine. 

But let us see, whether the French laws do authorize any 
. . 

such inju~t.ice, or have promulgated any such doctrine. The 
Memorialist most sincerely and deliberately contend;:" that 
1he French IlWS nowhere, assert any sucb doctrine. But 

, 
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the contrary has (as he will presently show) been cOllstantly 
and openly declared to be the law of France and the Law 
of Nations, by the highest. tribunals of Francc, upon all occa· 
sions, when the question has come before them. rrhey have 
treated the oppm5ite doctrine as foul1ued in the grosse~t injus. 
tice, and as incompatible with the unquestionable rights of 
neutrals. The uifIicuHy upon t.his subjcct has arisen from 
the vcry imperfect view which has been taken of the exi:3ting 
laws of France. 

Before proceeding to state, what those laws arc, it may 
be propel' to say a few words by \vay of cxplanation. It is 
well known t.hat it has been long a vexed question among 
natic}lls, as well as among writers on thc Law of Nations, 
when and at what time in cases of capture of property, con· 
fessedly belonging to an cnemy, by one belligerent from 
another belligerent, the captured propert.y ceases to be that of 
the original owners, and becomes the property of the captors 
by a "firm possession." Some writers and some nations 
hold, that the property is changed immediately upon the 
capture. Others hold, that twent.y-four hours' possession after 
the capture is indispensable to change the property. Others 
hold, that the property is not changed until the property is 
carried in-co the ports of the capturillg power, or, as it is tech· 
nicallyexpressed, infra prrcsidia of the ports of. the captors. 
Others again hold that the propert.y is not changed until a 
final sentence of condemnation as prize in a judicial tribunal. 
This last doctrine is understood to be maintained for many 
purposes in England amI America. France, in common 
with most of the continental nations of Europe, holds the 
doctrine, that t\~enty-four hours' possession after capture con· 
stitutes a change of the property of the original owncrs, and 
vests the title in the captors. She applies this rule in all 
cases of capt.ure of belligerent property by another belligerent; 
and she applies it (as we shall presently see) as wcll to the 
property of her own subjects, captured by her enemy, as to the 
property of. her allies captured hy their enemy, and to the 

• 
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property of neutrals to her captmec1 by their enemy. In 
shori-, in all such cases, she tITat::l the property of 1 he original 
owners as gone; ancI of course upon a recapt.ure, i3he treats 
it as to all intents and pnrpo~es that of her enemy. But this 
rule has Ilcver been applied to any property, except that of 
a belligerent, by France or any other PO\YC1.. It has never 
been applieu to any propcrty of a ,neutral to all the belli
gercnts. 

In whatcver manner tlJi::; rule', as to the time ncce:;;sary for
"firm posse::-:sion," or change of ownership, h:'ls-lJl'cn inter-

• 

preted by dilIerent nations and difli:.'rent writers, it has neyer 
becn supposed, by any nation or any writer, to apply to any 
cascs, except where the capture is made by one belligerent of 
property belonging to his elJemy. It has neycr beell snpposed, 
that the property of a party, Ileutral to all the belligerents, is 

- changed by the mere capture by a belligerent, with whom he 
is at peace, llntil after a scntence of conclclTllJatioll. For until 

. such a sentence is passed, the capture IS llcccs:::.arily deemed 
to be merely made in order to bring the neutral in for adjudi
catioll, and to ascertain, whether the propcrty is bona fide 
neutral or 110t. This doctrine has been often recognized by 
the Comts of the United States; and it was acted upon by 
the American High Court of Appeals during the American 
Revolution, as the cleat· result of the Law of Nations.! Let 
llS, with these principles in view, examine the laws of France 
all the subject of recaptures. 

The Ordinance of Louis XIV., in the Title on Prizes, 
(Book 3, tit. 0, art. 7,) cnacts as follows: " If a, vessel belong-

, ing to one of our subjects is recaptured from our enemies, 
after she has remained in the hands of the ellemy twenty-four 
hours, she shall be good prize." This article is' plainly inap
plicable to neutrals. It is in terms confined to the property 
of French subjects. It is founded wholly upon the French 
doctrine already stated, that twenty-four hours' possession of 

1 Miller v. The Resolution, 2 Dallas, Rep. 1, 2, 4. 

) 
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French property by a belligerent enemy dcvests the title of 
the French owners, and vests a title ill the enemy captors j so 
that upon a recapture by a French cruiser, after that time, the 
property'" captured is deemed the property of the enemy j 
and the title of the original French owners is lost. 

It seems to have been thonght, by the Commissioners, that 
the French ordinance of 1779, cited by Azuni on l\Iaritime 
Law, (Vol. II. Part 2, ch. 4, article 5, ~ 5, p. 276,) had applied 
the same rule to neutrals. that the Ordinance of Louis XIV. , , 

already cited, applied to French snbjects. But the truth is, 
that the Ordinance of 1779 docs not, in its terms or purport, 
apply to the capture of neutral property at all. This Ordi· . 
nance is given by A7.uni; and in the American translation of 
his work, (Vol. II. Part 2, ch. 4, art. 5, ~ 5, p. 277,) it is reo 
presented to be thus: " That vessels recaptured fronY priva· 
teeYs lawfully armed, after having been twenty-fom hours in 
their possession, shall wholly belong to the rccaptors." Now, 
the Ordinance is somewhat ditlerent in its terms; and pur· 
ports on its face to be a mere cont.inuance of the old Law. 
The words of the original will be here quoted, as they are 
given in the second volume of the " Code des Prises,:' pub. 
lished by authority of the Idng of France in 178-1-, (p. 723.) 
,; Elle (sa lVlajeste) a ordonne et ol'donne; Que les RegIe . 

. mens concernent la Reconsse continncront d'etre observes 
. 

'-. . . -

suivant leur forme et tene.ur; En consequence, lorsque los 
• 

Na-vires de ses sujets auront etc repris par les corsaires arme~ 
en course contra les cnemis de l'Etat, apres avoir etc vingt· 
quatrc heures cn leurs mains, ils leur appartiendront en 
totalite." The literal translation of which is, " His Majesty 
has ordained and does ordain, that the rules concerning 
recaptures shall continue to be observed according to their 
form and tenor; and accordingly: when the vessels of /tis 
subjects shall have been recaptured by privateers, armed for 
thc cruise against the enemies of the State, after having been 
twenty-four hours in their hands, they shall cntirely belong 
to them." This, it will be at once seen, is a mere renewal of 

, 
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the Ordinance of 1681. It applies, in terms only, to t.he 
property of' French subjects, recaptl1l'ed from the enemy by a 
Frellch cruiser. It ::.;eems, however, to have been applied, in 
the tribnn::tls of }'rancc, to the property of a· co-belligerent 
ally of France, recaptured from the common ellemy of both, 

• 

as we arc informed by the learned Editor of the Code des 
Prises. III such a ca:::e Prance has applied to her ally the 
samc rule, which she applies to her own subjects. In such 
cases the Ordinance treats the property of the original oWl1er 
as dcrc::;tcd by the twenty-four hours' possession of the 
enemy captor. But the Ordinance never has been applied to 
cases of neutral pro~:,erty, captured by a belligerent, with 
whom the neutral wa~ at peace, and recaptured by a French 
crui~cJ', with whom, also, the neutral was at peace. ~rhis is 
exprcii:3ly declared by the learned Editor of the Code des 

Priscs: ill tl::-.e?t~ to the very Ol'diuance. "Sa l\lajeste," (says 
he,) " a jnge }')c,idant la dcrnicrc guerre, que la Heprise d'l1ne 
navirc jYe'lllrc faite par un Corsaire I'ran<;ais (Iorsque Ie 
Nuyirc neutrc n'ctoit pas charge de marchandises prohibees, 
ni dans Ie cas d'etre confisqne par l'Encmi) etoit uIlc." (Code 
de Prises, Tom. II., p. 725, edit. 178-1.) "I-Iis Majesty 
adjudged, during thc last. war, that a recapturc of a neutral 
ship, (when the neutral ship was not ladell with prohilJited, 
(contraband) goods, 01' had not becn eonfi~catcd (condemned) 
by the cneiny) was void." And jn proof of this, he states 
four cases, two of Swedish ships, one of a Portugucse ship, 
and onc of an Imperi al (Austrian) shi p, decided upon that 
vcry point. The reason is obvions. No belligerent call 
acquire any title 'by a capture to bona fIde ncutral property. 
And, therefore, he cannot confer allY tit!c on the recaptors. 
The capture of such bona fide neutral property can be decmed 
no more than a possession for the purpose of ascertaining 
whether the neutral has been guilty of any violation of .the 
law of nations, or not. And so the doctrine is understood by 
Azuni him~elr, who puts the very case of the recapture of 
neutral property, (neutral to both of the belligerents) ii'om 

• 
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the pos::;ession of the enemy, by a French cruiser; and he 
declares, that in such case the original capture being unlaw. 
ful, cannot confer on the recaptor any right of property what. 
soevCl".l And he cites three dec.isions made by the Frcnch 
Council of Prizes, in the year 1779 and 1781, on the very 
point. "Dl1l'ing the last America,n war," (says he) "when 
l~ortl1galwas neutral (to all the belligerents) a ship of that 
nation, the Nostra Senora el' Ovcllc, captured by an Engli8h 
cruiser, and recaptured within twenty-rour hours after by the 
French privateer Le Prince de 'l'ingry, was restored by a 
decree of t.he 29t.h of December, 1781 j the French pri\'atcer 
was eondcmed to pay 20,000 livres damages and costs to the 
Portugnese owners j and t.ho captors were refused any 
salvage, upon the ground, that the law of recapture did not 
apply, so as to allow salvage to French eruisers for recapiur· 
ing a neutral vessel, which, it was presumed, would not be 

, 

condemned by the English. Beside:::, the vessel was captured 
and rccaptl1l'cd on the sarne day; and of course wiihin the 

, 

twenty-four hours." 2 Now, if the Ordinance of 1799 had 
had any application whatsoever to the case of nCl1tral'pro' 
perty rccaptured from an enemy of France, this decree could 
not have becn made. rrhc tl'l1th is, that the doctrille of this 
case is the received doctrine of the Law of Nations every· 
where. A belligerent, by recapturing neutral propcrty, (neu· 
tral to aU the belligerents,) has done no meritorious scrvice;
and is not entitled even to any salvage. Nay, the recaptors 
may be held responsible in damages for the act, unless there 
was a real danger of condemnation to the neutral by the 
original captors, from their lawless disregard of the laws of 
nations; and if there was such danger, then the l'ccaptors 
are entitled to salvage only. So the doctrine has been uni· 
formly held in EnghUld; and particularly by Silo 'William 
Scott, in the case of The War Onslmn, (2 Robin. Adm. R. 

1 Azuui on Maritimc Law, Part 2, eh. ·1, art. 5, § 6, p. 2'i'i . 
• 

2 Azuni, Vol. II. Part 2, eh. 4, art. 5, § 12, p. 28·1, 285. The same case 
is givcn at largc in the Cod.c de::; Priscs, Tom. n. p. 1021. 

• 

• 
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299,) 1 and by the Supreme Court of the United States in 
the case of Talbot v. Seeman, (l Cranch, Rep. 1.) , 

The other cases cited by A,mni were as follows: "Sweden 
being neutral (to all the belligel'ellt~) during the American 

war. a Swedish ship, the .Mercury, laden with hemp, captured 
• 

by an Bnglish cruiser, and reeaptnred by a French crui~er 
within twenty-four hours, was onlel'cd to be restored by a 
decree of the Conncil of Prizes, the :U th of April, 1770, COIl

firmed by an order of the King's Council, of the 27th December, 
1770. .A similar decree was made relative to the t3wedish 
~hip Argos, laden with bar iron, taken by an Bnglish cruiser, 
and l'ccaptnred nine days aft.er by the Frcilch privateer Jose
phille? III tbis last case not ollIy wa~ a decree of re::;titu
tion made, but the recaptor.:; were uccrccd to pay damages, 
cost:.', and 'expcu:-5es, on account of the reeapturc.2 

'l'he:-ie ca;:H~S ale all reported at large ill tlie Code des 
Priscs; and the specific sentences therein reJl.dered by the 

King in Council upou the final hearing therec.f, are set forth 
verbatim; and they fully confirm the statemcnt givcll by 
Azuni.:l These cases do not stalld alollc. The same qne::;i;ion 
occl1l'red durillg the late war between England and France, 
(the war of 170;3 to 1802) and it was decided in the same 
manner ancI upon the same principle::; by the lIighest Courts 
of Prize ill France. And, what makes it a st.ill more direct 

. and important authority, the question arose in the cases of 
Amcrican ships captured by tlw Englisb, and recaptured by 

the I<'rench ; so that they arc c~ses exactly in point with the 
present. The iirst case .... \'as that of the Statim, which was 
an American ship rccaptured from an bnglish cruiser by a 
French cruisf'r, (Le Hazard) and carried int.o the port of 
Parros, ~;'lirec. The question was, \vhcther the American 
ship so recaptured, being a neutral ship, (at peace both with 
France and England,) was good prize to the recap tors, she 

• 
• 
• • 

1 Sec a1~o, The Carlot~a, 1) Rol)in~oll: Rep . .'j.t, 
~2 Ar.uni, lIIal'itillW Law, rart 2, cit. '1, alt. iJ, § 13, p. 285, 2SIl. 
a See Code des rri~cs, Tom. II. p. 'iSi i JJ. p. 10Sl i Id. p. 10-11. 
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having heen retaken from the enemy of Franco after huving 
been in tbe possession of the latter more than twenty-four 
hours. It was expressly decided by the High Court of 
Prizes, that the vessC'l was to he restored; tho cargo being 
condemned for ot.her causes. rnlC Court cxpressly declared, .. 
that there was no pretellce to say, that, by the Ordinance of 
loSt, or any f'Ubscqucllt Ordinance of France, a nentral, who 
was neutral to all the belligerents, anel recaptured from the 
enemy by a French crni::;er, (whether the latter was a ship 
belonging to the government, or a privateer,) was good prize. 
The language of thc Court on that occasion was, that upon 
gcneral principles it was clearly 01 hCl'wisc. ,; A lleutral ship 
was entitled to be l'e::;pectcd by all lIations. If she is oppre~5-
cd by one of the bl'lligerent~, that furnhihes no rcuson \yhy 
the other belligerents :::hould be accomplices jn that opprc~· 
SiOll, or be authorized to turn that to their proti t. Therefore: 
a ncutral ~hip, recaptmed by a Frellch erniscr fro111 thl' 
cnemy, ought to be releaHed, if her neutrality I::; establbhecF 1 

The same prillciples were adopted by the Council of rrize~ 

in the case of the American ship Kitty, (neutral to all the 

be11igcrents,) which was recaptured from the enemy of France' 
bv a French crui5er; and the wsscl and cargo were accord· 

~ . 
ingly restored. rl'he doctrine of these deCIsions has new 
been doubted, or denied in France, as matter of French law, 
or of the Law of Nations. And in con1irmation of this aS5er· 
tion, the l\1emoriali::;t would respectfully refer to the grc~t 

• 

Work of that great French Jurist, Merlin, in his l{epertoiile 
de Jurisprudcnce, (articlc, Prise lUaritimc, § :3, art. 4, n. 5, p. 
107 to 111, edit. 1827:) where the5e cases, and the rca::oning 
in support of them, are given at large by the learned author: 
from the decisions of the Court. 

Upon this part of the case the :Memorialist begs rc::pect· 
fully to state, that the established law of France is thi~. 

1 :Merlin, Repertoire, tit. l'rise Maritime, § 3,a1't. 4, n. 5, '.rom. 25,1)' lOi, 
edit. 1827. 
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First, that upon a recapture of a FreJlch vessel from the 
enemy by a French crui~cr, aftcr she has been in the POSHCS

sion of the enemy morc than twenty-four hours, the rccaptors 
arc eutitled to the property, as good prize, by the express Pl'O
\"i~:;i(lI1::i of t.hc Ordinances of France. Secondly, that upon a 
recapture of a ship bclongillg to an ally of France in the war, 
(that is, all ally who is equally with France at war with her 
cllemy~) by a .French c1'l1iser, the same rule is, by the French 
Ordinance:::, applicd to ~ueh property of the ally as is applied 
to the case of French propcrty; that is, if it is recaptured, 
after it has becn more than twcnty-four hours ill possession 
of the enemy, it is good prize. The reason is, that such Pl'O
pcrty of an ally in the war, upon sneh captnre by the enemy 
of the aliy, becomes, after twenty-four hours' possession, the 
property of such enemy, upon the principles of the Law of 
Nations as understood by France. Thirdly, that a neutral 
ship, (that is, neutral to all 'the belligerent.:::,) recaptured by a 
French cruiser from the encmy of France, is to be restored, 
because the neutral was not justly liable to capture by the 
enemy, and could not lawfully be eondemned as prize; and 
therefore the recapture was unlawful. 

These prineiples of the French law arc in perfect conso
nance with the Law of Nations, aud with the recognized law 
of America. They were formerly promulgated and act.~d 

npon by the American High Court of Appeals, in the case ot 
)IiUer ·v. The Ship Resolution, (:2 Dall. R. 1,) during the 
Reroll1tion, and since that period by the Supreme Court of 
the 'Gnited States, in the case of Talbot~·. Secman, in 1801, 
(1 Craneh, R. 1.) In both of these cases the very same 
question arose; and it was decided in the same manner and 
upon the same principles as it had been decided before by 
the French tribunals. 

If the l\Iemorialist is right in this view of the law of 
France, and of the Law of Nations, on the subject of the 
recapture of neutral property; it is manifest, that the Com
missioners are in error, and t.hat their former award ought to 
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be revcrsed. Indecd, it is difficult to state the present case 
without prrcriving that any different clodine would involve 
the gros::,ci-it injm;ticr, and abandonment of neutral rights. 

" 
Here i:5 a case of an Amcrican vessel and cargo wrongfully 

• 

and unlawfnllyenptnred by a Britishcl'l1i:5er under thcBrit~sh 
orders in Cnulleil, which have been uniformly held by the 
American go\"cfllll1ent to bc a gross violation of am ncutr~l 
rights, and 011 aceount or 'which we entered into a war with 
Great Britain; and the original captnrc being thus wrongfully 
and unlawfnlly made, a }I'rellch crui::;er (with whosc lIatioll 
also we were at peace) recaptured the American vessel, and 
instead of restoring her to her lawful owncrs, shc is confi:3cated, 
because shc has been already captured by a British cruiser 
without any dcfanlt of her own. Thus, the reeaptors are 
permitted to assert ill an ,American tribunal a claim to con· 
demn neutral American property upon the mere ground, that 
it was fOHlld in the po~session of a wrongdoer. The French 
government have never asserted any such right. They reo 
jected the claim of therccaptors; and confiscated the property 
solely and wholly under the l\'Iilan Decree; because the ves· 
sel had bcen visited and searched bv a Briti~h cruiser. :Kow, 

" 
as the l\Iemorialist has already remarked, that very dreree 
(the l\Iilan Decree) has always been treated by the American 
government as a gross ,,[olation of our neutral rights. How, 
t.hen, can it be held in an American tribunal to be a just 
cause for denying damages to the injured American owners? 

But the Memorialist understands, that the Commissioner5 
have founded'their award upon a construction supposed to 
have been put upon the act of Congress respecting recapturcs, 
passed the 3d of l\Iarch, 1800. If the views already sug· 
gested by the Memorialist as to the law of France are, as 
he h:l1mbly conceives them to be, irrefragably correct, it is 
perfectly clear, that thc Act of Congress of 1800 can have no 
bearing on the canse; for the pre::icnt case can in no just 
sellse be deemed withi n the letter or spirit of that Act. It is 
not a case for the application of any rulc of reciprocity; or, 
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if .it be, we must apply the rule which France ought to have 

applil1d according to the Law of Nations. 
The Memorialist, however, wishes now in fmther explana

tion of his own views, a~ wcll as to show the true interpre

tation of the case of the Adeline (9 Cmnch, 244,) which is 
founded ~n the Act of Congress of 1800, and has been erro
lleou:::ly supposed by the Commi:;sioncrs to contlict with his 
claim, to make some l'emal'k~ upon the Act of Congress of 
[SOD. That Act j~ cntitled, " An Act pro\'iding for Salvage 

ill eases of Recapture." It must be presumed to apply to 

such ca::e:3, and to such only in ""hich, consistently with the 
La\\" of Nations, sah'age .could be demanded npon a recapture. 
It would be utterly 111ljustifiable to presumc, that Congress 

intended to provide a permanent law, applicable to all times 

and all natiolls, which should provide for a compensation by 
way of salvage ill cases where such recapture ,vould be 

un!a\\'ful, and a violation of Jleutrall'ights under the Law of 
Xatiol1s. 'I'llat would be to presume that Congress meant 

deliberately to violate the Law of Nation~ in regard to all 

IJ('utrals, amI under all eircnmstancc;':, in cases of recapture. 
:\'0\\", snell a violation of the La\v of 'Nations would be a good 

~ronncl for neutral nations to claim indemnity from the Ame
rican governmcnt; and if that should be refused, to declare 

ira1' again::'t us. Now, the Supreme Court of the United 

Statcii, a~ ha:; been already mentioned, have decided (ill con

formity to the prior decisioll:'; of the American Courts) in the 
ca~e of Talbot 1.:. Seeman, that the recapture of a neutral from 

our enemy is an unlawful act, unle:;:; the neutral be in real 

danger of condemnation from the habitual disregard of the 

Law of Nations by such enemy; and in such case the recap

tors arc entitled to salvage, and nothing more. Common 
sell~{" thcl'Cfo1'e, as ,veIl as the rules of intcrpretation, adopted 

by Courts of Justice, require, that such a construction should 

not be giYCll to the Act of Congress of 1800, as shall violate 
the Law of Nations, unless that construction be inevitable. 

It is clear, that no such construction is necessary j and that 
·0 ... :; . 
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the general language may well be restrained to the vcry class 
of case~, for which provisions of this sort are usually made by 
nations. 'rhe third section of the Act of lS00 in substance 
declnres, thnt when any yeHsel or good~, taken as prize by an 
American ('miser from an enemy of the United States, shall 
belong to foreign subjects, the same shaH be restored to such 
owners, upon the payment of such salvage, as by the law or 
usage of the foreign government, to which such owner" belong, 
is requircd on the restoration of the propert.y of American 
citizens upon a recapture, made by the authority of such fo
reign government; alld if no such restoration would be made 
to American eitir,cns hy thc laws or usage of such foreign 
govel'l1ment. on payment of sahag<" then none shall be made 
to snch foreign owners on such recapture by American 
cruisers. The 1'l1le here prescribed in cascs of recapture by 
American crlli;,el's'~ is the rule of reciprocit.y; and it is the 
wry rule lai(l down by the British Comt:-; of Admimltyas 
the gencral La\\- of Nation::;. It. was, without doubt, adopted 
by the Act of Congre~s us afTirmativc of the general Law of 
Nations. ~o\V, to what cases has this rule of the Law of 
Nations been applied? VV c have already seen, that it has 
not been, and cannot be applied, consistelltly with the Law 
of Nations, to cases of rccaptures of neutrals strictly ~o 

calIeu, (that is, to neutrals to all the bplligcrents.) But, it has 
been applied constantly, as the rule of reciprocity, to cases 
of an ally in the same war, and to persons, \vho are neutrals 
in rcspect to t.he recaptor:::, and yet are at war with one or 
more of the belligerents. This will be apparent upon an 
examination of the cases decided in the English Courts of 
Admiralty, and cspecially in the cases of The Santa Cruz. 
(1 Robinson, Rep. 50 to SO.) The 'Val' Onskan, (2 Robin. 
R.299.) The Eleanora Cathal'ina, (4 Robin. R. 156.) The 
Carlotta, (5 Robin. R. 59.) The Huntress, (6 Robin. R.I0S,) 
deciued by Sir 'Villiam Scott. 

• But it is to be understood that. t.he Commissioners have 
supposed t.hat thc third section of the Act of Congress, 1800, 
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had been construed by t.l}c. Snprcmc Conrt of the United 
States, in the case of the Adeline, (9 Crunch; 2-1A, &c.) to 
apply to, and include all ca::;cs of neutrab, as well cases 

• 

where they nrc neutrals to all i he bclligerent:-:) as ea~es where 
they are lltutrals to some only of the bl'lIigercnts, or allies in 

the war. A moment's consideration of the circulTlstances of 
that case will demollstrate that no such l1ecision could ha.ve 

• 

been made by the Supreme Court; for· 110 snch case was 
befm'c the court as that of a party ncutral to aU the bellige
rents. And, in referring to the language of the court in allY 
ea::;!', the universal rule is to cOllsider that language with 
reference to the particular fads of the casco The Adeline 
was the case of an Amcrican lettcr of marque, sailillg in 
Mareh, 181 ~I, (d uri ng the late war between England and the 
tTnited States) from Borucaux, in France, for the United 
States, with a cargo on boa1'u, helonging partly to cit.izens of 
the United States and partly to French subjccts domiciled. in 
France. At this time there was open war between Great 
Britain and France. The United. States was not an ally 
in this war on the part of France; but was simply a bellige
rent, lIeutral to France, and carrying 011 the war against Great 
Britain without any coi;peratioll ,vitll Fmnee. The Adeline 
\vas captured by a British squadron in the course of the 
voyage; and, after being six days ill the possession of the 
Britii'li, she was recaptlll'cd by an American privateer, and. 

, 

brought iuto New York for adjudication. One of the clues-
tions arising in the casc was, whether the property of the 
French subjects, domiciled in France, was good prize; or 
ought to be restored under the Act of Congress, upon pay
ment of salvage to the recaptors. And that question de
pended upon another, ,yhethcr France would, upon princi
ples of reciprocity, restore under the like circumstances, upon 
the payment of salvage. The court uecidcd that France 
would not restore under the like circumstances, and thcrefore 
that the property of the pa]'tie~: domiciled in France was 
good priZe!. Oil that occa~ion the ~omt said, (; By the Act of 

• 
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Congress, as well as by the general law in cases of recap. 
ture the rule of reciprocity is to be applied." Now this Inn. 
guaga i8 plainly applicable only to the case of a co-bellige. 
rent, or an ally in the war j for, as we have seen, by the gene. 
ral principles of the Law of Nations, in cases of the recap· 
ture of propert.y strictly neutral to all the parties in the war, 
no such rule exists j and the same court has beld the recap· 

.. hue, UlH1cr such circumstances, unlawful. The court go on 
to say, "If France would restore in a like case, then are we 
bound to restore. If otherwise, thcn the whole property 
must be condemned to the recaptors." ~ow what was the 

• 

case before the court? It was the case of the capture of the 
property of the subjects of one belligerent (France) by her 
encmy (England.) It was not the case of the capture of 
neutral property by England from French subjects, with 
whom she \vas at peace. rrhe court then proceed to say," It 
appears that, by the law of France ill cases of recapture, 
after the property has been twenty-fom hours in posses5ion 
of the enemy, thc whole property is adjudged good prize to 
the recaptors, ,yhether it belonged. to her subjects, to her 
allies, or to neutrals." Now the only possible question \vhich 
can arise, is fl"Om the word "neutral:;" in this sentence. 

Does the word" neutrals" hcre refer to neutrals to all the 
belligerents in the 'vox; or to neutral:-:; to France, though 
belligerents in regard to other parties? Certainly, there can 
be no doubt that a nation may be engaged in a war against 
another nation, with which Franee is at the same time at , 

war, without being an ally of France. In such a case, ;;,he 
is strictly ncutral as to France, and a billigerent as 1:0 her 

enemy. That was ill fact our situation in our latc war with 
Great Britain. The United States were not allies of France 
in t.hat war; but merely eo-billigerents. Each nation acted 
without reference to, and jnc.1epcndent of, the other in that 
war. That aL30 was the ,'ery case of the Adeline before the 
Supreme Court. So that the language of the court, ",iih 

reference to the facts of the case, was strictly correct and 
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appropriate. The case of n. party neutral to all the bellige
rent::: was not before the court, amI could not havc been 
intended to bc decided. It is impos15ible that the COlll't could 
ha\'c intended deliberately to overrule their own decision in 
Talbot 'U. Seeman, as to the Law of Natiolls 011 this very 
subject, withont discussing the point, or alluding to that 
casc. Now, as we have seell, }'rallce considers property cap
tured by aile belligerent from another, and in the pOf3session 
of Illc captor:;, twenty-fom hoUl's, to be abwltll-ely ve~tcd in 
the latter under the Law of ?\aiions. She applies this rule 
indi~('rill1il1ajely to her own sub.iect~, to hcr allies, and to all 
other belligercnt:-;, who arc 110t her allies. But she does ilOt 
apply this rule to parties neutral to aU the belligerents; nor 
could she do so consistently with ihe Law of ~ation!', as 

" 
administered and umlcr:,tood in France or in America. The 
language of the Supreme Conrtl then, interpreted in its bellU
inc sense', docs not ill the :::lightest degree touch the pre~ent 

-

case. Nor could it be illtcnded to toul:h it. 
What confirms this view of the subject is, that the argu

ment for the rccaptors, ill the case of the Adeline, did not 
pretend io state 01' contend {or a. broadel' doctrine. That 
argumcllt relics wholly llpOll the fact that t.he original cap
hue was of French be11igcrcllt property, of whil'h the cllcmy 
of France had had more than twenty-four hoUl's' possession, 
which deycstcd the propcrty. And those rccaptors relied 
50iely on the Ordinance of 177D, and the Commentaries of 
Azuni, ill thc places referred to in this memorial, to establish 
their conclusion. Now, as wc have seeB, AZl1ni points out 
and sustains the very distinction for whieh the ?\IelTlorialist 

• 

contends; and the argument of the recaptors, in the case of 
the Atldinc, admitted that distinction. (Sec the Adelille, 9 
Crunch, p. 2-17, and e~pecially p. 2-18, 2-10: [:'lld p. 276, 277.) 
The argumcut for the French claimants did not at.tcmpt to 
• 
Impugn that distinction or conclusion. It is plain, then, 
that as neither the facts 1101' the al'gmnent::; raised any Joubt, 
as to the rights of neutrals to all the belligerellts; and as the 

• 

• 

, 
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court took no notice of the cxception, but decided the CU8C 

upon the general principle, admitted by the argument, the 
eourt could not hase intended to make the doctrine broader 
than that contended for by the l'ccaptors. 

All of which]:'5 l'c~pcctfully submitted by the l\Iernoriali~t 

for the con:-:idcrution of the Comll1i:;:-:iollcr;o:;, 
\VILI.[A::'II FET'l'Yl'LAC[':' 

In bc1/(/l( of Mil/self and tlle other Claimants. 
" , 

]]OSTOX, Dec'cm hel' 1 G, 18:13. 
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. 

TJlf. occil:sioll: which h;1S bronglJt us togetllcr, IS full of 
meblleholy inicre;:;t. It i;-; 1I0t, that it j;-; new j for the annals 
of time are crowded wii h mem?riab of the dead; with 1'CpO

lilioll:; of :-:or1'o\\':", which kllo\\- 110 clld; aud \\'jlh l'clle\yab of 
:!llgni;.;h, "'hid] contilluully Dlld utterance Up011 thl' departl1l'p 
(If the gOl)d, thc \\'1:3e alltl the great. It 1::; llOt, tlw.t therc is 

!'\,('11 allY ihing UlllU:iLHll ill i he pre::cllt event, 01' b(,:3id(~ the 
gcneral conr:::c of humall experience; 1'01' \\-hen ha:3 the time 
Ul'ClI: in which youth and ll1anhood haye Bot dropped 111tO 

ihe gran', ill all tlle pride of their power, and the alllucnec of 
their hopes? ,\f c ha YC ~een the aged lillger 011 to the last 
~yIlablc of their recorded time; alld we Il[l. \'c scell tilL: l.md ot 
beanty nipped and withered, ill the lir;;t faint bll1;;hes of its 
0:1.\\,11. These are commOll c\'enl.:;; ~o C0l1H11011, indeed, that 
ll:C-Y::'Cltl'cely attract morc than a trallsient llotice; and, SCI 

that they strike 110t within oUt' 0\\,11 immediate circle of friends, 
\rc gaze 011 them, [oJ' a momcnt, with subducd thoughtfulness, 
and thcll press on to om O\\'ll accustomed dutic:=,;; we return 
io Oul' horne:::: and the sadu:;:;::; has passed a \vay froul om 
• 
hearb. 

Sueh is hllmanlif'c. I wj}l not say, sLwh i:3 human infirmity. 
It is, donbtle:3s, in the wi:;dom of Providence, that it ::3hould 
be so. If, with snc:h constantly recurring scenes of death on 
c\'ery l3ide, Ont' sympathy should always hover rounel the 
mourners; if \VC should pl.utake of all their agonized feelings, 

• 

• 

• 
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and dwell, as they dwell, on the vanity of all human pnrsuits
1 

and the dc::;olatcl1L'ss of all human hopes; if we should talic 
counsel, like them, only from our own dark meditations upon 
the frail tenure of our cxi:;tence, and the uiter worthles:mess 
of every i hing 011 this side of the grave; who does not. per. 
ceive', that \\'C should be ullfit for all the active duties of life: 

• 

that we should he absorbed in one unchanging reverie; that 
our afTeeiioll::i would ~oon be exhausted, or cxtillgnishcd; that 
our families and friends would soon cease t.o be felt, as the 
cxeiting source of om highest enjoyments; and that we should 
fly to forest:; and cavcrn~, to impenetrable shades, and secret 
receSSC:3, that \ve might bmy ourselves from every thing but 
our own thought:" and become as unflt for this Ql.ut.h, as ii 
\vonld then seelll unfit for us? 

On the other hand, we arc not permitted to be insensible 
to the dangers, that cn~l'ywherc surround us. vV'e become 
daily touched with the sense of human infirmity. vVe learn 
the salutary lC5:3on, that Pl'oyidence llU~ allotted to each of 
us his own sUJTeriug::;; that there is no exemption of agc1 0r 

rank, or station; and that, howevcr often we may have occa· 
sion to lift. our souL; in grateful prayer for past blessings, there 
is a common doom appointed for all. The :3trcam of time 
has ahyays flowed on, and cyer will now 011, noiseless, but 

jrrcsistible, to the ocean of cternity. 
Thonghts, like thc:3e, if rjghtly improved, have a natural 

tcndency to make us wiser, aud holier, and better. 'rhey 
enablc us to feel, as it wcrc) the yet. dist.ant evils; t.o admi· 
nister to the calamities of others with a soothing kindlle~si 
to warm, as well as to exalt, our own virtues; and to chcri~h 
habitually t.hat compassionate tenderness, which, when the 
day of our own vi::;itation shall arrive, will be found one of 
the surest sources of earthly comfort. rrIley prepare us also 
for thc higher consolations of religion; for those sublime 
views of another and a better world, which Christianity has 
unfolded with such inexpressible glory,. ""\Vhen this cor· 
ruptible shall put 011 incorruption, and this mortal shall put 
on immortality':' 

• 
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Alld the day of om own visitation is arrived. Death has 
entered into our little academical circle, allcl stmek dowll one 
of it;:; choicest Ol'lln.l11cnts amI f;upports. I-Iis cold and lifeless 

remaills arc !lOW bcfOl'c us. \Ve arc gathered, in this conse
crated temple, to perform his obsequies; to clevote a brief 
space to the recollection of iJi:-; character and yiri:ncs; and 
thCll to consign these pcrislmble relics to the home, where 
they t;!JaH rest, until that hour, ,dlCll 

" 

" The trumpet shall he heard on high; 
Thc dead shnllli\'c thc !i\'iug dic." 

I fcel, my fricnds, how utterly inadequate I am, under such 
cil'cnm~tances, to the performance of the task a:;::;igned me. 
What can I say, that has not been said a thousand times 
before '? \Vhat can I suggest, wh ich has not already sug
gested itscH' to your own hearts in a more touching form, 
and with a more homefelt pathos? Alas! the language of be
rC:J.YCll1cnt has long since rung out all it~ melancholy changes. 
'fhe mourners have daily woven anew the texturc of th.cir 
sorrow:;, that they might more diligently employ their llightly 
vigil:; ill separating the threads, and moi::;teuing each with 
their tears. 

It Ims been said, \vith great force and truth, that 

" Om' dying frionds eomc 0'01' us likc a cloud, 
1'0 damp OUI' hrainless ardors, and abntc 
That glare of life, whieh often hlinds thc wiso." 

Bnt they often subscryc another) if it be not a holicr purpose. 
By severing every earthly tic, they compel us to rely wholly 
on the past; to treasure up in our memories every little inci
dent: that we may be enabled to preserve, however faintly, 
some faithfull'cscmblallce of our departed friends. vVe are 
thus driven back to trace out cvery striking feature of their 
minds and eharacters; to recall every fleeting association; 
and thus, by placing thc lines in their due order, to draw out 
a softened imagc of every excellence, until, at length, it seems 

• 
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to breat.he with the warmt.h and freshness of life. llainful as 
-- is the first effort, the very employment soon becomes the 

minister of good jand, like an angel of merey, it comes \yith 
healing in its wings. It is one of the beautiful illustrations 
of the compensatory power of Providence, that sorrow is thus 
enabled to extract a secret cure from its own bitterest medi· 
tations. 

_'-"uc;-__ 

And may I not say, how much there is in such a thought 
peculiarly appropriate to the present occasion? Howeyer 
deep may be our afIliction ill our present loss, the past is fnll 
of brightness, and the evening shuts not down ill a settled 
and appalling gloom. \Ye can look baek upon the life of our 
departed friend with an approving consciousness. \Ye can 
sec much to love, admire, and reverence in his character; and 
nothing to awaken regret fOt' error, or apology for frailty. 
Such as he was, we ean bear him in our hearts and Oil our 
lips with a manly praise. \Ye can hold him up as a fit ex· 
ample for youthful emulation and ambition; not dazzling, 
but elevated; not stately, but solid; not ostentation:;, but 
pure. 

Of his life therc are but few incidents, and these may be , . 
briefly told; for in a life not long, but uniform and consistent, 
filled up in the regular discharge of duty, and in the quiet 
occupations of a profession, little will be fonnel to ath'act 
noticc, or invite curiosity. He, who has marked out for him· 
self a COlUse of habitual diligence and virtue; who hus no 
ambition, except for wisdom, and no lovc of power, thut he 
may reap the ordinary rewards of popnlar favor; even if he 
docs not pass his days along the sequestered paths of life with 
a noiseless tenor, has little to engage the vulgar gaze, and 
can furnish no eccentricities to gratify the idle, and no follies 
to console the indolent. Such a man addresses himself to 
higher objec,ts and more enduring aims. He seeks to be what 
he ought; and is not content to dream on through life, the 
shadow of greatness, or the finger-point of scorn . 

• 

• 
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Our departed friend, John Hooker Ashmun, was bol'll in 
BlallC.1fol'd, in l\la~saehusctts, 011 ihe third day of July, 1800. 
IIi:; father was the Honorable Eli P. Ashmun, a distinguished 
la\\-ycl' of the Hampshire bar, who fOl' seyeral year;:; represent
ed thai. county in our State Senate, alld afterwarJ::. reprcselltcd 
this COlllll1oJ1\\-ealLh ill tlte Senate of the United States. It 
\\"[(::; ll1y good fortulle to know him ill the laUer station, which 
he lllled wiih great dignity, abilit.y, and pllulic respect. He 
rr.iired roll111tarily from public life, either from a superior at-

• 

tacllll1ellt tu his proi'ession or from ill health, and died about 
the year J 819. Ilis mother was the daughter of the Reverend 
JOhll Hooker, a distinguished clergYlllan of Xortharnpton, 
from ",hum he derived llis name. Ilis mother died whcn he 
\\'a,~ (Inite young; so thut he early lost that maternal care 
\r!tich i:i always deeply felt, and is so gellcrally irreparable; 
though it was ill his e::l.:3e fortunately supplied by another, 
to\rard::; whom he clltcrtainec.l durillg hi;:; whole life a very 
tender regard. At an early age he was put under the instruc
tion of a Mr. Gros\'cnor, who kept a l)l'h-ate school at North
ampion, with \\-hom he made such proficiency that at Hine 
years 'of age he was deemed au extraordinary Latin scbolar. 
He was afterwards removed to Blandford, and \vas there fitted 
for college by the Rev. lUr. Keep, of that tOW11. At the age 
of t\\-clrc he wa::; deemed \vell qualified to enter upon the 
usual coliPgiatc studies; but he was kept back until the sue-

. cecdillg year by the pruclence of hi:; father. He was then 
matriculated, amI remained three years at ,Yilliumstowl1 Col
lege, and thcn joined the Junior Class in Harvard Univer::;ity, 
auu took his fir;:;t degree at the anllual commencement in the 
year 181S. During his r'esic1cllee at this rniver:;ity he does 
not appear to have exerted himself with any uncommon ardor 
in his studies. His own acconnt of the matter seems to have 
becn, that, though the labors re(l uired of him would not have 
cost him much effort, he had little relish for them i and his 
extreme youth rendered them less attmctive and less instruct· 
ivc than they would otherwise have been; so that much of 

, 

, 
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his time passed without any COlTc:-:polldent improycment, ex. 
cept in the departmcnt of mathematic:.:. It is not improba. 
ble, too, that entering at an a(h-anecd standing, he did not 
ca:-;ily acquire that intimacy with hi~ c1a~:,mates whieh was 
calcuhh'd to 110lll'i:-:h hi:.; arnbition : and that he edt ~omethina . 0 

of that c;-;tTangcltlent which rarely fail:, to he the accompani. 
ment of y0I111g person:- t'llgaging in new :-:tndic:, ,.~'jdl those 
who ha\'l~ already caught: a~ it \vere, the genius and in:::pira. 
tiOll of the plal'c by all earlier unioll ill common pnr:,nit~. 
A~ soon as he wa~ graduated, he t'lltl'l'ed npon thl~ ;-;tudy 

of the law in the oiliee of hi:, fat her, whom, howeyc\": he had 
the mi:,fortlllle, ::-oon aftt'r\\'ard:-:, to lu:,l'; and he thcn (:001· 

pleted his :-:tlldies llnde'\" the care of the Honorable Lewis 
Strong, of -:\orthamptoll. It wa:-; about thi::; period that he 
became intimately acquaint<-d \\'ith the late ,Tndge Howe: thcn 
a rc:-idcnt in the :;amc tOWIl, whose \'Cry high proft':'5iunal 
attaillnwnts and llntill1clv death are yet fresh in the lIlemory 

~. . 
of all of u;-;. In dnc time he was admitted to the bar: and , 

henceforth he devoted himself with intense 7.eal and strellUUUs 
industry to the noble science of the Law his fa\'oritc. unu, • • • 

I had almost said, his all-absorbing study. His career was 
soon marked by deserved :;ucc:e:,s; and before he left the bar 
at 'which he then was accustomed to practise, he :;tood in the 
very firRt rank of his profe:-sion without all ackno\deuged 
superior. It is well knO\\'1l that Judge Ho\\'e had rstabli~hed 
a Law School at Xorthamptoll of "cry high charact('r: and, 
during the last year of his life, Mr. Ashmnll, although qnite 
yonng, wus as:;ociated in his labors; and, on his dece:m, in 
connection with tllat accomplished statesman and jurist, ihe 
late :311'. ~lilh:, he continued the establi:-:hment with unabated 
celebrity and snceess. In fact, from the ill health of Mr. Mills, 
the principal instruction in the School dc"o!\'ed almost 
entirely on Mr . .:hhmnn; and, with his characteristic "igor: 
he ro:;e in energy, a::; the pre:;sure demanded more Yariolls and 

. exhausting labors. 
Upon the reorganization of the Law Institution in this 
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"Gnh"cr:::itv, in the year IB~2D, Mr. Ashmun wa::i im"iied by the 
• 

unallilllOU::; ,"ote of the Corporation, to the chair of the Roy-
all Prol't.':':'or:;hi p of Law. This tribute to his ex t mordi nary 
merit occurred UlH.1el· circumstances mi gratifying as any which 
conkl \,"ell attcnd any :-il1lilar appointmcnt. Thc otTiee was 
not (lilly llllsonght 011 hi:; 0\\-11 part, but jt was ,,-holly unex
pected. It \VU:; a spontaneous movement of thc Corporation 
ir::;e1f, ading on il:-: own respon:;ibility, upon a de1iLcrate re
yjew of hi,; qualification::;, and after the mo::;t scarehing inquiry 
into the solidity or his reputation. The choice was fully jus
titled by the c\"cnt. The honors of the l7nivel'::::ity were neyer 
more ',,"orthily bestowed, never more meekly \VOl'll, and never 
more ~teadily brightened. He remained ill the conscientious 
di:::c:Imrgc of the arduou:; duties of this station with an unfal· 
teritlg Jide]ity to the last. lIe might almost be said to have 
died ,rilh hi:; profes:-ional armor on lJim. Scarcely a fortnight 
i~ lIO\'" clap:;ed sillce hi:;; voicc was heard in the forum, mas· 
teriug a case of no inconsiderable nicety and importance; 
und ollly Oil the day bcfore hi:;; death he \\-as meditating new 
labor:': and laying before me the sL:heme of our future juridi
cal ill~tructiol1s. 

I need hardly say, in this place, with what distinguished 
ability hc filled the professor's chair. His mcthod of instruc· 
tion was searching and exact. It disciplincd, while it a wak
ened the mind. It compelled the pupil to exert his own 
power:,; but it brought with it the conscious rc\\-ards of the 
labor. IIi:;; explanations were always clear, and forcible, and 
satbfactory. Although his learning was exceedingly various, 
as well as deep, hc never assumed the air of authority. On 
the cOlltrary, whene\"er a question occurred, which he was not 
ready to answer, he had no reserves and no concealments. 
",Yith the modesty, as well as the tranquil confidence, of a 
great mind, he would candidly say, " I am not lawyer enough 
to answer that." In trntil, his very doubts, like the doubts of 
Lord Eldon, and the queries of Plowden, let you at once into 
the Ya~t reach of his inquiries and attainments. There is not, 

5} • 

• 
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and there cannot be, a higher tribnte to his memory than this, 
that, while his scrutiny was severely close, he was rno:-;t cor. 
dially beloved by all his pnpils. He lived \vith them upon 
terms of the most familiar intimaey; and he has sometinm, 
with a delightfnl modesty and eh'gance, said to me, 1'1 am 
but the eldc~t boy upon the form." 

He had for more than eight yean.; been in a state of declin· 

ing health, the victim of a constitntional disease, slow and 
silent in its approaches, which ddnded our hopes, and lulled 
our fcars, and was most insidious in the very hours, 'in which 

it moved the heart w.ith l1nmmal cheerfulness. It may be 
truly said, in the language of one of the most eloquent of 

modern statc~m('n on a similar occasion, that it plca~ed the 
Almighty" to make his shortened span one long di:;ease."l 

No man could have resistec1 it \vith a more firm yet gentle 
spirit. He saw the danger without dismay, and struggled to 
meet aml OYCl'come it. \Vhatever medical skill could bring ... 
to his aid, to alleviate, or subdue it, was faithfully adminis· 

teredo vVithout being confident that he should triumph over 
this constitutional infirmity, he seemed constantly encouraged 

by the consciommcss that it was worth the trial. No man 

ever bore himtle1f, through every change of its aspect, with a 

more uncomplaining moderation, 01' more unshrinking forti· 

fude. He sought concealment of his sufferings; and was 

even sensitive to inquiries on the subject. He buried in hi~ 

own bosom both his hope~ and his fears; and seemed, most 

of all, anxious to avoid giving trouble and inconvenience to 

others. There were periods when the disease seemed, in a 
great measure, to have lost its potency; and there were other 

periods in which it seemed to move on, with a hurried pro

cess, to an immediate catastrophe. Yet in every vicissitude 
the same imperturbable resolution and the same unrepining 

calmness marh:ed his conduct. His intellectual energy seemed 

rather heightened, than impaired, by the gradual diminution 
-

1 The Right Honorable George Canning's Epitaph on his eldest son. 

• 
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1 
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of hi:; physical strength. Its acth-ity seemed to fU\'nish a 
salutary stimulus, if it did not administer a necessary aliment 
to his existence. I have sometimes been led to donbt whether, 
if he hnd haclless prof(~ssional cxcitcmcut, he wonld not cmlier 
lJ[l\'l~ falIPn a victim. . 

Although for the few last days it was obvious, to those of 
us who had most intercourse with him, that he could not live 
mallY wpck:-:, or, at most, many months; yet the actual occur
rCllce of his dl'ath was a calamity so sudden and startling 
that all his friends were awakened, as it were from a dreadful 
dream. He was himself wlthpnt the slightcst snspicion of 
the impellding event. He songht repose at the usual I: our on 
Sunday evelling, being for the fil'st time watched by the care 
of un interesti ng friend, without any wish expressed on his 

. own pnrt. He rctained his sellses almost to the last; and 
sUllk away in a gentle, childlike sleep, without thc smallest 
strugglc) and almost withont observation. At the very 
moment when he was brcathing his last breath, thc first 
beams of the momi ng were bpginning to blend thcir beautiful 
and f'oftcnecl lights. His spirit, as it bore itself away from 
the carth, seemed almost to whisper in our cars t.hc alli.~cting 

a~piration of the Psalmist, "O! that I had \vings like a 
dove; for thcn \vould I flec away, and' be at rest." L 

Snch is the simple narrative of thc life of Mr. Ashmun, and 
such the elwiable felicity of his death. Yet, brief as was his 
career, therc was much in it calcnlated to aWaken am ac.lmi
ration, as well as to engage our aHections. Few men have 
impresscd upon the memory of their friend::; a Ii ,-dicr sense of 
cxceIlent:!e and unsullied virtue. Fewer have left behiud them 
a character so significant in its ol1tline~, and so "'ell iltted to 
sustain an enduring fame. 

My own acquaintance with him commenced only \"jth hi~ 
residence in Cambridge. But ever since that period I have 
counted it among my chief pleasures to cultivate hi::; friend-.. 

• 

1 :\Ir. ,A,5hll1un died on :Monday morning, the fir.st dar of April, 1833 . 
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ship, and jnstify his confidence. Engaged, as we have been, 
in kindred pursuits and duties, it has been almost of course 
that our intercourse should be frank, as weU as fre(tuentj and 
I feel a pride in declaring, that we have worked hand in hand 
with the most cordial fellowship, and with a union of opinion, 
which nothing but the strongest mutual attachment could 
have successfully cherished. I can, therefore, with all l'linccrity 
of heart, join the general voice of his atllided relatives and 
friend~, in bearillg testimony to his rare endowments and 
exalted merits. 

In the private and domestiC? circle he was greatly bclored, 
as well as respected. Hc was confiding and ailectionate; 
and, as an elder SOil, occupying the plaee of a parent, he . 
indulged a truly paternal ldndness towards the younger 
branches of the family, mixed up \"lith the eager solicitude 
and :-;ympathy of a brother. In his feclingH he possessed an 
enlightened benevolence, and a warm sensibility; and was 
gratified by an opportunity to advance those, who were 
within the spherc of his influence. He was a man of the 
most inflexible honor and integrity, a devout lover of truth, 
conscientiously ~cl'upulous in the discharge of his uuties, and 

• 

cOllstantly elevating the standard of his own virtue. His 
candor was as marked, as his sense of justice was acute and 
vivicl. He held in utter contempt that low· and grovelling 
spirit, whieh COil tented itself with common obsel'vanccs,so a5 

not to offend against the established decencies of life; which 
was sordid, as far as it dared; and mean, as far as it was 
safe. And yet the voice of censure rarely escaped from his 
lips; and he seemed solicitous to moderate the language of 
the sentence, even when truth demanded that he should not 
withhold it. He habitually softened the lineaments of the 
portraits, which he had no wish to gaze on, or to sketch. 

He had also, as might ea::;ily be gathered from what has 
been already said) a deep sense of the value and importance 
ofreligion; though, from his ill health, he was of late years com
pelled to abstain a good deal from its public solemnities. In 
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hi:; opinions he was ullcquin)crdly a Unitarian, ,,-ithont the 
~lightei!t propcnsity to proselytism or bigott·y. His gl'Cut aim 
\ra::; to be good, alld not mcrely to secm so. Ile hud a pro
fontld fi.-ding of his respollsibleness to God for all hi;-; actions, 
and elnng with dcvollt revcrence to tho doctriucs of life and 
immort~dity, as revealed in the Go:-;pel. His opilliolls on 
thc:,e suhjeds 'were Hot built upon tmllsitol'Y emotion::;; but 
they g\'(~\V up and mingled 'with all his thonghts, and gave to 
them :.1. peculiar transparellcy alld forco. They imparted a 
sercnity and confidence, whieh may be truly enurneratcd, as 
among the ehoicest of hnman blessings. 

In his general deportment, he was modest and reserved, 
less desirous to please than 'hi::. high powers would have jnsti
tled, and neyer eager either for contc:;t or victory. On this 
account, as '\veIl as on account. of his thoughtful ai!pcct, he 
was of'tc-lI supposed, on the nr3t approache:::, to be cold or 
indilI'ercnt-, having little relish for :'iocial scenes and the lighter 
plca~Ul'cs of life. '1'his was far from being true; [or among 
those with whom he was intimate, no man was more ;.ioeial 
in his tcmper, more indulgent in playful and delicate humor, 
or more familiar in easy conversation. His ab::.;tinence from 

• 
general society was partly from choice, and partly from duty. 
Besides ill health he felt another disadvantage from the 
infirmity of a slight deafness, with which he had been long 
aIllictccl. rl'imc,. also, was to him inestimable. It was a 
prize lIot to be thrown a\\"ay, but to be employed in intellect
ual advallcement, in '\videnillg and deepening the foundations 
of his constantly accumulating knowledge. Though he read 
much, he thought still more; and there was a freshness in all 
his vicws, which stamped them at once with the impress of 
originality. 

But it is chiefly in a professional point of view, that he 
should be remembered in this place, as at once an-ornament 
to be honored, and an example to be followed. If we look at 
his years, it seems almost incredible, that he should liave 

• • 

attained so high a distinction in so short a period. Let it be 
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recollected, that he died before he had attained the age of 
thirty-i hrce; and that he had then gathered about him all the 
hOI101's, which are usually the harve~t of the ripest life. 

'1'110 law is a science of sueh vast extont and intricacy, of 
snch :,:evere logic. and nice dependencies, that it has always 

• 
t.a:::kcd the highest milld~ to reach cven its ordinary bound. 
aries. But eminence in it can never be attained without the 

most laborious study, united with ialents of a snperior order. 
'1'he1'e is no royal road to guide us throngh its labyrinths. 
'l'heyare to be penetrated by :-;kill, and mastered by a fre· 
quent survcy of landmarks. It has almost pa~sed into a 
proverb, that the lucubrations of twenty years will do little 
more than conduct us to the \'e~tibule of the temple; and 

an equal period may well be devoted to exploring ~hc reo 
cesses. vVhat, then, shall we think of a man, who in tell 
years had elevated himself to the foremost rank, and laid the 
foundations of deep, variou:::, and accurate learning? 'What 
shall we think of a mall, who, at that early period, was ' 
thought as worthy as anyone in the profession to fill the 
chair just vacat.ed by the highest j l1dicial officer of the Com
monwealth, in the full vigor of his own \vell-earned fame? 

There were yet difficulties to be overcome in t.he case of 
Mr. Ashmun, which bring out in stronger relief the traits of 
his professional character, and invest it with a peculiar charm 
an,:l dignity. He was defedh·c in some of the most engaging 

and attractive accomplishments of the bar. Owing to ill 
health, he could not be said to have attained either grace of 
person, or case of action. His voice \vas feeble i his utter· 
ance, though dear, ·was labored; and his manner, though 
appropriate, wus not inviting. He could not be said to ·po~· 
sess the higher attributes of oratory, copiousness and warmth 

of diction, persuasiveness of address, a kindling imaginatioll, 
the scintillations of wit, or the thrilling pathos which appeals 
to the passions. Yet he was always listened to with the 
most profound respect and attention. He convinced, where 

others sought but to persuade; he bore 'along the Cuurt anu 
, 
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jury by the force of his argument; he gmppled with their 
millcb, and bound them down with those strong ligaments of 
thc law which may not be broken and canllot be loosened. 
III shOl't, he often obtained a tl'il1mph where mere eloquence 
mnst ha vc failed. His conscientious earnestness commanded 
confidence, and his powerful expostulations secured the 
passes to victory. It has been said, and I uoubt not with 
entire correctness, that, in the three interior comIties of the 
Statc: to ,,'hich his practice cxtended, he was, unring the last 
ycars of his professional rcsidence, engaged on one side of 
cycry important cause. Certain it is, that ]10 man of his 
j;ears was ever Jjstcned to with more undivided attention by 
the conrt and bar, or reeei vcd f!'Om them more unsolieited 
approbation. If, to tllC circumstances already alluded to, we 
add hi;:; m health and deafness, his professional success seems 
tl'llly marvellous. It is as proud an example of genius 

• 

subduing to its O\V11 purposcs every obstacle opposed to its 
carccr, and working out its own lofty de.stiny, as could well 
be presented to the notice of any ingenuous youth. It is as 
fine a demonstration as we could desire of that great moral 
truth, that man is far less what nature has originally made 
him. than what he chooses to make himself. , 

If I were called upon to dcclarc \yhat were the most cha~ 
ractcristic features of his mind, I should say they were saga~ 
city, perspicacity, and strength. His mind was rather solid 
than brilliant; rather active than imaginative; rather acute 
in comparillg than fertile in invcntion. He was not a rapi<.l, 
but a clo:3e, tlli nker; not an ardent, ber an exact, rcagoner ; 
not a generalizing, but a concentrating speaker. He always 
studied brevity and significance of expression. And hence 
his remarks were peculiarly sententious terse, aml pithy; 
and sometimes quite epigrammatic. He indulged little in 
metaphors; but when used, they were always direct, and full 
of meaning. Few persons have left upon the minds of those 
who have heard them so many striking thoughts, uttered 
with so much provel'bial point, and such winning simplicity . 

• " , 
" 
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They adh ered to the memory in spite of every effort to banish 
them. They were philm\ophy brought down t.o the business 
of human life, amI disciplined for its daily purposes. He 

, 

possessed, ill a remarkable degree, the faculty of analyzing a 
complic.:atcd case into it:; clements, and of throwing out at once 
all its accidental and nnimportant ingredients. He easily 
separated the gold f1'Om the llross, and refined anll polished 
the former with an exquisite f::kill. He rarely amplified by 
illustrations; but poured at once on the point::; of his cause 
a steady and luminous stream of argtlment. In short, the 
prevailing character of his mind wail judgment, arranging all 
his materials in a lucid order, moulding them with a masterly 
power, anll dosing the results with an impregnable array of 
logic. 

I had almost forgotten to add, that when, about a year 
ago, the legislature of this Commonwealt.h authorized the 
formation of a new code of our laws, he was selected, in COil' 

nection with two of our most distinguished jurists, to give it 
its appropriate form anel body. To such a task, what rare 
qual:fications must be brought! If I have but succeeded in 
impressing U1'011 others my own deep sense of his capacity 
for the task, who is there that will not join me in lamenting 
his death as a public calamity? 

I ~ust close these hasty ;.:ketches, thrown together in the 
midst of various cares, and \yith the languor of a drooping 
spirit. And yet I would not close them in tbe language even 
of gloom, and far less of discontent. In the natural course of 
events, indeed, the thought might have been indulged, that 
our rc;::.pcctiye places would be changed; and that he might 
be called upon, at some future time, to perform a kindred 
office for one who had cherished his friendship and partaken 
of his labors. To Providence it has seemed fit to order other· 

'.' ,~. 

wise. Nor can we justly mourn over the loss of such a man, 
as those who arc without hope or consolation. Thanks be 
to God, in ,the midst of our sorrows there yet spring up in 
our hearts the most soothing recollections, and the most 

, 

• 

• 
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~ublimc contemplations. He is but removed before us to a 
1110rc exalted state of being, immortal and unchangeable. 
'Ye hure Bothing to rcgret but for ourselves. The tears that 
fall upon his gravc are unstained by any mixture of bitter
Hess for frailty, or for vice. 'rllC circle of his life was not 
large, bnt it; was complete. If he had lived longer he might 
hase reared moro enduring monnments of fame for posterity; 
but his virtucs could not have been more mature, 01' more 
endeared. They are now beyond the reach of accident, or 
qnestion. 'l'hey nre trcasured up among thc records of eter
nity. He lived as a wise man would aspire to live. He 
died as a good man would desire to die. ·-"\Vell may we 
exclaim, "How beautiful is death, when earned by virtue!" 

• 
• 
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TIlE SCIENCE OF GOVEHN~IENT. 

A I.ECTU.P.B l!EAD HEFOItE TIlg X~[!mICAN INSTlTU'n: OF INSnn;CTIOX 

IN AUG US'!', .1S:)·I. 

. - ---

'l'IIE objects of the American Institute of Instruction arc, 
as I understand i hem, in great measure, it' not altogether, 
of a practical nature. Under such circumstances, the time .. 
passed here might wcll be dcemed ill employed, if any attempt 
were now made merely to bring together topics for literary 
amusement and recreation; or an elaborate discourse, de· 
signed to gratify the taste of scholars, should be substituted 
for plain, direct, and grave d iseussion. I shall, therefore, 
procecd at once to. the task, which has been assigned to me 
on the present occa:sion, and endeavor to bring before you 
such views as have occurred to mc, touching" 'l'he Science 
of GoYernment, as a Bl'allCh of popular EchlCation." 

The subject natlll'ally divides itself into three principal 
heads of inquiry. In the first place, is the science of govern· 
ment of suHicient general importance and utility, to be taught, 
as a branch of popular education? In the next place, if it 
be of such importance and utility, is it capable of being so 
taught? And, in the third place, if capable of bcing 50 

taught, \vhat is the best or most appropriate method of in· 
struction? My object is to lay before you some considera· 
tions on these topics, in the order in which they arc stated; 
and I think, that I do not overvalue them, when I assert, that 
there arc few questions of a wider or deeper interest, and few 
of a more comprehensive and enlarged philosophy, so far as 
philosophy bears upon the general concerns of human life . 

• 

• 
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First, then, as to the importance and utility of the science 
of government. Of course, I do not intend here to speak of 
the nccc~sity of government in the abstract, as the only social 
bond of human society. 1'l1e1'o arc few men in our age, who 
are disposed to engage in the vindication of what some arc 
pleased to call natural society, as contradistinguished from 
political society; or to pour forth elaborate praises in favor of 
savage life, as superior to, and more attractive than, social 
life. '1'ho1'o is little occasion now to address visionaries of 
this sort; and if there were, this is not the time or the place 
to meet their vague and declamatory asseverations. It is to 
the science of government. that our attention is to be drawn. 
1'hc qnestion is not, whether any government ought to be 
established; but what form of government is best adapted to 
promote the happiness, and secure the rights and interests, of 
the people, upon whom it is to act. The science of govern
ment. therefore involves the consideration of the true ends of , 

gOVC1'Il11lCllt, and the means, by which those cnds can be best 
achieved or promoted. And in this view it may be truly said 
to be the most intricate and abstruse of all human inquiries; 
since it draws within its scope all the various concerns and 
relations of man, and must perpetually reason from the im
p~rfect experience of the past, for the boundlc:5s contingencies 
of the future. The most that we can hope to do under such 
circumstances, is, to make ncarer and nearer approximations 
to truth, w.ithout our ever being certain of having arrived at 
itin a positive form. 

This view of the matter is not very soothing to human 
pride, or human ambition. And yet the history of human 
experience, for four thousand years, has done little more than 
to teach llS the melancholy truth, that we are as yet but in 
the lllfancy of the science; and that most of its great pro
blems remain as yet unsolved; or have been thus far solved, 
only tn mortify human vanity, and disappoint the spirit of 
political prophecy. Aristotle and Cicero, the great masters 
of antiquity in political philosophy, exhausted their own 
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ample resources, rather in the suggestion of hints, than in the 
formation of systems. They pointed out what had been, or 
then were, the forms and principles of existing governments, 
rather to check our ardor, than to encourage our hopes j rather 
to instruct us in our duties and diiTieultics, than ito inflame 
our zeal, or confirm our theories. They took as little courage 
from the speculations of Plato, pouring out his fine genius 
upon his own imaginary republic, as modern times have from 
examining the Utopia of Sir 'rhomas 1\lo1'e) or the cold and 
impracticable reveries of one of the most accomplished mcn 
of the last age, David Hume. 

The truth is) that the study of the principles of govel'l1ll1cnt 
is thc most profound and exhan~ting of any, which can en· 
gage the human n.ind. It adl11it~ of very few fixctl and 
inflexible rules; it is open to perplexing doubts and questiollS) 
in most of its clements; and it rarely admits of annunciations 
of universal application. 'rhe principles, best adapted to the 
wants and interests of one age or country, can scarcely be 
applied to another age or counb'y: without essential modifi-
• 

cations, and perhaps even \vithout strong infusions of opposite 
principles, rrhe diflerent habits, manners, institutions, eli
mates, employments, characters, passions, and even prejudices 
and propensities, of diflerent nations, present almost insur
mountable obstacles to any uniform system, independently of 
the large grounds of diversity, from their relative intelligence, 
relative local position, and relative moral ao"nneement. Any 
attempt to force upon aU nations the same modifications and 
forms of government, would be founded in just as little wis
dom and sound policy, as to force upon all.persons the same 
food, and the same pursuits; to compel the Greenlanders to 
cultivate vineyards, the Asiatics to fish in the Arctic scas, or 
the polished inhabitants of the south of Europe to c~thtl 
themselves in bear skins, and Ii ve upon Iceland moss' and 
whale oil. 

Government, therefore, in a just sense, is, if one may so 
say, the science of adaptations variable in its elemcnts, dc-

• 
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pendent upon circumstances, and incapable of a l'igid mathe
matical demonstration. '1'he question, then, "That form of 
goycrnment is best? can never bc satisfactorily ans\vered, 

until wc have ascertained, for what people it is designed; 
and then it can be answcrcdollly by the closest survcy of all 
the peculiarities of their condition, moral, intellectual, and 
phy~ical. And whcn we have mastered all these, (if they are 
capable of any ab~olutc mastery,) ,ve have then but anived 
at the threshold of om inquiries. For, as governmcnt is not 
a thing for an hour or a day, but is, or ought to be, arr::tnged 
for permanence, as well as for convenience of action, the 
future mnst be foreseen and prO\'ided for, as well as the present. 

The changes in society, which arc forever silently, but irresist
ihly, going on; the ever diversified employments of industry; 
the relativc advancement and decline of commerce, manu
factures, agriculture, and the liberal arts; the gradual altera
tions of habits, manners, and tastes; the dangers, in one age, 
from restless enterprise and military ambition, in another age, 
from popular excitemcnts and an oppressive poverty, and in 
another age, from the corrupting influence of wealth and the 
degrading fascina~ions of 111xu:ry; all these are to be exa-

• 

milled and guarded against, with a wir.;dom so comprehensive, 
that it must task the greatest minds and the most mature 

• cxpel'lcn ee. 

Struck \vith considerations of this sort, and \vith the diffi
culties inherent in the subject, there are not a few men among 
those, \vho aim to guide the opinions of others, who have 
adopted the erroneons and alarming doctrine, so forcibly ex
pressed by Pope in a single couplet: 

"For forms of goyernment let fools contest; 
What e'er is best administcrcu is best." 

As if every thing were to be left to the mbitrary will and 
caprice of rulers;'; and the whole interests of society were to 

be put at risk upon the personal character of those, who con
stitute the existing government. According to this theory, 

• 
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there is no diflcrenee betwcen ail absolute despotism, and a 
well-organizcd republic; between the secmities of a govern. , 
ment of checks and balances, and a division of powers, and 
those of a sOYCl'eignty, irresistible and unresisted; bctween 
the snmmary justice of a Turkish sultan, ap.d the moderated 
councils of a l'cpl'csentati vc assembly. 

Nay, the doctrine has been presscd to a farthcr extent, not 
mcrely by those who constitute, at all timcs, the regular 
advocates of public abuses, and the tbucrel's of powe!'; but 
by men of higher characters, whosc morals have graced, and 
whose philosophy hrs instructcd thc age in which they lived. 
Thc combined gcnius of Goldsmith and. Johnson arrived at 
the calm conclusion, that the mass of the people could have 
little reason to complain of any exercises of tyranny, since 
the latter rarely reached the obscurity and retircment of pri. 
vate life. They have taught us this great eonscrvatiyc lesson, 
so deadening to all rcforms and all improvements, with all 
the persuasive cloflucnce of poetry. 

;: In cycry p;oYcrnmcnt, though tcrrors rcign, 
Thongh tyrant kings aud tyrant laws rcstrain, 
How smull, of all, that human hcarts cndure, 
Thtit part, which laws or kings can causc or curc!" . 

If thi8 were true, it would, indeed, bc of vcry little conse
quence to busy ourselves about the forms or object:; of go· 
vernmcnt. 'rhe subject might amuse our lci::mre hours, but 
could scarcely touch our practical interests. But the truth is 
far otherwise. The gr~at mass of human calamities, in all 
ages, has been the result of bad government!' or ill-adjusted 
government; of a capricious exercise of power, a fluctuating 
public policy, a dcgrading tyranny, or a desolating ambition. 
Bad laws and bad institutions have gradually sunk the pea
santry and artisans of most countries to a harsh and abject 
poverty; and involved them in suflerings, as varied and 
overwhelming, as any inflicted by the desolating march of a 
conqueror, or the sudden devastations of a flood. 

But an error of an opposite character, and quite as mis-

• 



TilE SCIE~CE OF GOVERXllm~T. 619 

chic\'ons in its tendellcy, is, the common notion, that govern
ment is a matter of great simplicity; that it:; principles are 
::;0 clear, that they are little liable to lllistake; that the fabric 
('lUI be erected by persons of ordinary skill; and that, when 
oncc erected upon correct principle::;, it will stand without 
aS5btuncc, 

• 

" By it~ own weight made steadfast and immovable." 

This is the besetting delusion (I had almost said the beset· 
ting ::;ill) ill all popular govcruments. It sometimes takes its 
risc ill that enthusiasm, which ingenuous minds are apt to 
indulge in regard to human perfectibility. Bnt it is morc 
generally propagated by demagognes, as the casiest method 
of winning popular favor, by appeals, which flatter popular 
prejudices, and thus enable them better to accomplish their 
0\\"11 ~ii:listcr designs. If there be any truth, which a large 
snrr« of human experience justifies u~ in asserting, it is, 

, that, ill proportion as a government is free, it must be com
plicated. Simplicity belongs to those only, where one will 
govcrn~ all; where one mind directs, and all others obey; 
where few arrangements are required, because no checks to 
power are allowed; where law is not a science, but a man
datc to be followed, and lIot to be discussed; \vhere it is not 
a rule for permanent action, but a capricio!lS and arbitrary 
dictate of the hour. . 

But passing from these general considerations, (upon 
\\'hich it is, at present, unnecessary to enlarge,) I propose to 
bring the subject immediately home to our own business and 
bosoms, by examining the importance and utility of the 
science of govcrnrr.cnt to Americans, with reference to their 
own political institutions. And I do not hesitate to affirm, 
not only that a knowledge of the true principles of govern
ment is important and useful to Americans, but that it is 
absolutely indispensable, to carryon the government of their 
choice, and to transmit it to their posterity. 

In the first place, what are the great objects of all free 

--- --. 
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governments? 'rhey are, the protection and prcsrrvation of 
the personal rights, the private property, and the public libel" 
ties of the whole people. vVithout accomplishing these ends, 
the government may, indeed, be called free, but it is a mere 
mockery, and a vain, fantastic shadow. If i.he persall of any 
individual is not secme from assanlts and illjuries; if his 
reputation is not preserved from gross and malicious calnmily; 
if he may not f\peak his own opinions ,dth a manly frank. 
ness; if he may be imprisoned without just cause, and de· 
prived of all freedom in his choice of occupations and pur· 
suits;' it will be idle to talk of his liberty to breathe the air, 
or to bathe in the public stream, or to give utterance to arti. 
culate language. If tile earnings of his industry may be 
appropriated, and his' property may be taken away, at the 
mere will of rulers, or the clamors of a mob, it can afford 
little consolation to him, that he has already derived happi. 
ness from the accumulation of wealth, or that he has the pre· 
scnt pride of an ample inheritance; that his farm is not yet· 
confiscated, his house has not yet ceased to be his castle, and 
his children are not yet reduced to beggary. If his public 
liberties, as a man and a citizen, his right to vote, his right to 
hold office, his right to worship God according to the dictates 
of his own conscience, his equality with all others, who arc 
his fellow-citizens; if these are at the mercy of the neighbor· 
ing demagogue, or the popular idol of the day; , of what 
consequence is it to him, that he is permitted to taste of 
sweets, which may be wantonly dashed from his lips at the 
next moment, or to possess privileges, which are felt more in 
their loss, even, L.an in their possession? Life, liberty, and 
property stand upon equal grounds in the just estimate of 
freemen; and one becomes almost worthless without the 
security of the others. How, then, are these rights to be 
established and preserved? The answer is, by constitutions 
of government, wisely framed and vigilantly enforced; by 
laws and institutions, deliberately examined and steadily 
:administered; by tribunals of justice above fear, and beyond 
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reproach, whose duty it shall be to protect the weak against 
the strong, to guard the unwary against the cunning, and to 
punii:lh the insolcnce of office, and thc spirit of encroachment 
and wanton itljl1l'y. It needs scarcely be said, how much 
wi:;dom, talents, discretion, and virtue, are indispcnsable for 
such great purposes. 

In the next place, the peoplc havc taken upon themselves, 
in om free form of govcml11cnt, the rcspol1~ibility of accom
plishing all these ends; the protection and preservation of 
personal rights, of property, and public liberty. Is it quite 
certaiJl, that we ~hall successfully aceompll~" stwh a vast 
undertaking? Is any considerate man bold Cll0Ugh to ven. 
turc such an asscrtion? Is not our government itself a new 
experiltlcnt in the history of the world? Has not every other 
republic, with all the wisdom, and splendor, and wealth, and 
pO\\"C1', with which it ha::; bcen favored, perished, and perished 
by its own hands, through the might of its own factions? 
'l'hcsc are inquiries, w hieh may not be suppressed or evaded. 
'flley must be met, and deliberately weighed. They press 
upon the minds of thousands, who are most interested in our 
destiny: as patriots and statesmen. They are not disposed of 
by a few fine ilourishes of rhetoric, or by a blind and boasting 
confidence. They involve the hopes and happiness of our 
whole posterity; and we must meditate on them, if we 
\vould save either ourselves or them. One of the first lessons 
of wisdom is to understand our dangers; and, when we un· 
derstand them, we may then be prepared to meet the duties 
and diLIiculties of our position. 

In the next place, we have chosen for ourselves the most 
complicated frame of republican government, which was ever 
oflered to the world. \-Ye have endeavored to reconcile the 
apparent anomaly of distinct sovereignties, each independent 
of the other in its own operations, and yet each in full action 
within the same territory. The national government, within 
the scope of its delegated powers, is, beyond all doubt, 
supreme and uncontrollable; and the state governments are 

-
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equally so, within the scope of their exclusive powers. But 
there is a vast variety of cases, in which the powers of each 
are concurrent with those of the other; and it is almost im. 
possible to ascertain with precision, where the lines of separa. 
tion between thcm begin and end. No rulers on earth are 
called to a more difIicult and delicate task than our own, in 
attempting to define and limit them. If any collision shall 
happen, it can scarcely be at a single point only. It will 
touch, or it will trench, upon jealousies, interests, prejudices, 
and political arrangements, infinitely ramHied throughout the 
whole extent of the Union. The adjustments, therefore, to be 
made from time to time, to avoid such collisions, and to carry 
on the general system of movements, require a degree of fore· 
cast, caution, skill, and patient investigation, which nothing 
but long habits of reflection, and the most mature experience, 
can supply. 

In the interpretation of constitutional questions alone, a 
vast field is open for discussion and argument. The text, 
indeed, is singular~y brief and expressive. But that very 

, 

brevity becomes of itself a source of obscurity; and that very 
expressiveness, while it gives prominence to t.he leading 
objects, leaves an ample space of debatable gronnd, upon 
which the champions of all opinions may contend, with alter· 
nate victory and defeat. Nay, the very habits of free inquiry, 
to which all our institut.ions conduct us, if they do not urge 
us, at least incite ns, to a perpetual renewal of the contest. 
So that many minds are unwilling to admit any thing to be 
settled; and the text remains with them a doubtful oracle, 
speaking with a double meaning, and open to glosses of the 
most contradictory character. How much sobriety of judg· 
ment,· solid learning, historicall'esearch, and political sagacity 

~ 

are required for such critical inquiries! Party leaders may, 
, 

indeed, despatch the matter in a few short and pointed sen· 
tences, in popular· appeals to the passions and prejudices of 
the day, or in harangues, in which eloquence may exhaust 
itself in studied alarms, or in bold denunciations. But states· 

, 



TIlE SCIENCE OF GOVEllN1tlENT. 623 

men will approach it with a reverent regard. 'rhey will me
ditate upon consequences with a slow and hesitating assent. 
'rhey will weigh well their own rcsponsibility, when they 

, decide fOl' all posterity. 'l'hey.wm feel that a wound inflicted 
upon the constitution, if it docs not bring on an immediate 
gangrene, may yet introduce a lingering disease, which will 
weakell its vital organs, and ultimately destroy them. 

But it is not in the examination and 8olution o[ constitu
tional questions alone, that grcat abilities, and a thoro.ugh 
mastery of the principlcs of government, are required of 
American statesmen. The ordinary eourse of legislation, in 
the Ihlt.ional couneils, is full of intricate anu perplexing dut.ies. 
It is not every man, who can make an animated address at a 
popular meeting, or run through the common places of party 
declamation at thc hustings, with a fluent elocution and a 
steady presence, who is qualified [or a ~cat in the national 
legi::latnrc. The interests of four-and-twenty states are there 
represented, and are there to be scrupulously weighed and 
protected. 

Look, but for a moment, over the vast extent of our coun
try j the varieties of its climates, productions, and pursuits; 
its local peculiarities and institutions; its untiring enterprise, 
and inexhaustible industry. Loo;\: to the ever-changing cha
racter of agriculture; the sugar, cotton, and rice of the South; 
the wheat, corn, and tobacco of the Middle States;. and the 
stubborn, but thrifty growth of the North, yielding to culture 
what seems almost denied to climate. Look to the busy 
haunts of our manufactures, rising on a thousand hills, and 
shclt~recl in a thousand valleys, and fed by a thousand 
streams. Everywhere they are instinct with life, and noisy 
or noiseless industry, .... -1 pouring forth their products to 
every market wi~h an unceasing flow, which gathers as it 
goes. Look to the reaches of our foreign commerce through 
every region of the globe. It floats on the burning breezes of 
Africa; it braves the stormy seas of the Arctic regions. It 
glides with a bounding speed on the weary coasts and broad 

• 
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streams of Southerll America. It doubles t.he Capes of the 
Indies, and meets the trade-winds and mon~oons in the very 
regions of their birth. It gathers its treasures from the deep' 
soundings of the Banks of Newfoundland. It follows the' 
seal in his secret visits to thc lonely islands of the Southern 

• 

Pacifi.e. It startles the wh~lle on his majestic march throngh 
every latit.ude, ii'om the hither Atlantic to the seas of Japan. 
The sun shines not on the region where its flag has not 
saluted the first beams of the morning. It sets not, where its 
last lingering rays havc not played on the caps of its masts . 
And then, again, look to· the reaches of our internal com
merce along the various inlets, and bays, and ports of the 
seaboard, throngh thc vast and almost interminable rivers 

~ 

and valleys of the "Vest; on the broad and restless lakes, 
through the deep prairies, and up the steeps of the Rocley 

darkened shores ef tw(')-con inents. Loo~\, I say, to these 
extensive yet connected interests, and who but must admit 
that to understand their intricate relations and dependencies, 
to gather up even the fragments of that knowledge which it 

• 

is necessary to possess in order (I will no~ say to guide and --
direct them, but) not to mal' and ,destroy tl~~m, there must be 
years of patient, thorough, and 'laborious research jnto the 
truc principles, and policy, and objects of governmerit. 

But it is not to rulers and statesmen alone that the science 
of government is important and useful. It is equally indis
pensable for every American citizen to enable him to exercise 
his own rights: to pl'otect his own interests, and to secure the 
public libel·ties and the just operations of ·public authority . 
A republic, by the very constitution of its government, re
quires, on the part of the people, more vigilance and constant 
exertion than all others. The American republic above all 
others demands from every citizen unceasing vigilance and 
exertion; since we have deliberately d.\spens·ed with every 
guard against danger or ruin, except the intelligence and 

• 
virtue of the people themselves. It is founded on the ham, 
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that the pcople ha\-e wisdom enough to frame their own 
systern of government, and public spit'it enough to preserve 
it j that they cannot oe cheated out of their libertics; and 
1hat 1iJr,Y will not submit to have them taken f!'Om them by 
force. \Ve havc silently assumed the fundamental truth, 
tilat, as it never can be the interest of the majority of the 
people 10 prostrate their own political equality and happiness, 
l'O they never can bc seduced by flattery or corruption, by the 
intrignes of facti0n, 01' the arts of ambition, to adopt any 
measures which shall t5ubvcrt t.hem. If this confidencc in 
OUl'sclvcs be justified, (and \vho among Amcricans does not 
feel a just pride ill endeavoring to maintain it?) let us neVC1' 

. forget that it can be justified ouly by a watchfulness and zeal 
proportionate to our confidcnce. Let us never forget that 
we lllUi;t prove ourselves wiser, alld bettcr, and plll'el', than 
any other llation ever yet has been, if we are to count l1pon 
success. Every other republic has fallen by the discords and 
treachery of its own citizens. It has been said, by one of our 
departed statesmen, himself a devout admircr of popular 
gorerumcnt, that power is perpetually stealing from the 
many to the few. It has been said, by one of the greatest 
oratol':) of antiquity, whose life was ucvoted to tlIe republic 
with a l.CalOllS but unsuccessful patriotism, that the bad will 
ahvaY:3 attack w.ith far more spirit than the good will defend 
sound principles. The rcpublic, said he, with a melancholy 
c!oquence, the republic is assailed with far more force and 
cOlltriranees than it is defended, because bold and pl'Ofligate 
men arc impelled by a nod, and move of their own accord 
against it. But I know not how it happells, the good are 
always tardy. Thcy neglect thc beginning of things, and 
are roused only in t.he last necessity. So that sometimes, by 
their delay and tardiness, while they wish to retain ease, 
eyel1 without dignity, they lose both. rrhose who are willing 
to be the defenders of the republic, if they arc of the lighter 
sort, desert; if they arc of the more timid sort they fly. 
Those alone remain and stand by the republic whom no 

53 
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power, no threats, no malice can shake in i.heir resolution.1 

Such is the lesson of ancient wisdom, admonishing us as 
from the grave; and it was pronounced, as it were, at the 
very fnneral of Homan liberty. 

Besides, in other countries, there are many artificial bar. 
riers against sudden changes and innovations \vhich retard, 
if they do not wh'JIiy obstruct them. There arc ecclesiastical 

• 

and civil establishments, venerable from their antiqnit.y, and 
engraftcd into the very habits, and feelings, and pl'(>judices of 
the people. There arc hereditary hullors and privileges, the 
claims of aristocracy, and the influences of wealth, accumu· 
lated and perpetua.ted in a few families. We have none of 

, 

these to embarrass or overa\ve us. Our statutes regulating 
the descent of estates have entirely broken down all the 
ordinary means of undue accumulation; and our just pride 
is, that the humblest and highest citizens arc upon a footing 
of equality. N,)th ing here can resist the will of the people; 
and nothing certainly ought to resist their deliberate will. 
The elements of change are therefore about us in every direc· 
tion, from the fundamental articles of our constitutions' of 
government down to the by-laws of the humblest muni· 
cipality. 

Changes, then, may be wrought by public opinion wherever 
it shall lead us. '1'hey may be sudden, or they may be slow; 
they may be for the worse as well as for the better; they 
may be the sOlid growth of a sober review of public princi· 
pIes, and a more enlightened philosophy; or they may be the 
spurious product of a hasty and ill·advised excitement, flying 
from evils which it knows and feels, to those far greater, 
which it sees not, and may never be able to redress. They 
may be the artful delusions of selfish men, taking advantage 
of a momentary popularity, or the deep·laid plan of designing 
men to overthrow the foundations of all free institutions. 

, 

This very facility of introducing changes should wake us 

• 1 Cicero, Oratio pro Sextio, ch. 41. 
, 
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morc scrupulous in adopt.ing innovations; since they often 
bring permanent evils in their trai II , and compensate us only 
by accidental and temporary good. \Vhat is safe is not 
always expedient; what is theoretically true is often practi
cully fabc or doubtful; what at the fir:3t glance seems bene
ficial and plam;iblc i:;, upon more mature cxamination, often 
found to be mbchieYOllS or illellicient; what constitutes the 
true policy and security of 1i.·ce go\'ernmcnts lies llot unfre. 
quently so distant from immediate observation and experi
cnce, that it is rashly rejected or coldly received. Hence, it 
has becn remarked, that a ii'ec people rarely bestow on good 
rulers the powcrs necessary for their own permanent proteCo= 
tion, and a;:i rarely witb hold from bad ones those which may 
be used for their own destruction. 

Again, independently of the co.nmon causes which are 
constantly at work in all governments founded upon the 
common passions and illfirmlties of Imma Jl nature, there are 
in republics some peculiar causes to stin; late political dis
contents, to awaken corrupt ambition, and t,) generate violent 
parties. Factions are the natural, nay, perhaps the necessary 
growth of aU free governments; and they must prevail with 
more activity and influence, just in proportion as they enlist 
in their ranks the interest and power of numbers. vVhere all 
thc citizens are, practically speaking, voters, it is obvious that 
the destiny of public men and. public measures must essen
tially depend on the contest at the polls, and the wisdom of 
the choice which is there made. vVe necd not be told that 
many other influences are prcsent on such occasions besides 
those which arise from talents, merit, and public services. 
We necd not be told how many secret. springs are at work 
to obstruct that perfect freedom and independence of choice 
which are so essential to make the ballot-box the just index 
of public opinion. vVe need not be told how often the 
popular delusions of the day are seized upon to deprive the 
best patriots of their just reward, and to secure the triumph 
of the selfish, the cunning, and the timeserving. And yet,. 
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unless the pcople do at all times possess vhine, and firmness, 
and intelligcnce enough to reject such mischievous influ
ences j unless they arc ,vell instructed in pnblic afl'airs and 
resolutely ma:ntain the prineiplc:::i of the constitution, it is 
obvious, that the government itself mnst soon' degenerate 
into an oligarchy j and the dominant faction ,villl'l11e with 
an unbounded. and desolating energy. The extc1'l1al forms 
of machinery of the republic may continue to cxi::;t, like the 
solemn pageantry of the Roman Scnate in the times of the 
emperors j but the informing sph'it will have departed, and 
leave behind it only the faded and meb.ncholy memorials of 
irretrip.vable d.ecay. 

I have but glalleed at these considerations, each of which 
might well fl1rni~h a topic for a full discourse. If the remarks 
already suggested are in any measure well founded, they 
establish the great truth, that, as in the American republic, 
the people themselves are not only the source of aU power, 
but the immediate organs and instl'l1l11ents of its due exer ise 
at all times, it is of cverlasting importance to them to stu1ly 

• the principles of government; ai,d thoroughly to comprehend 
men as well as measures, tendencies, as well as acts, r ': 1 
corrupting influences, as well as open usurpations. '1'0 
whom can we justly look for the preservation of our public 
liberties -and social rights j for the encouragement of piety, 
religion, and learning j for the impartial administration of 
justice and equity j for wise and wholesome laws, and a 
scrupulous public faith; but to a people who shall lay a solid 
foundation for all these things in their early education j who 
soall strengthen thcm by an habitual reverence and approba
tion j and who shall jealously 'wateh every encl'oachment 
which may weaken the guards or sap the supports on which 
they rest? 

And this l(>uds me to the next topic upon which I propose 
to address you; and that is, the practicability of teaching the 
science of government as a branch of popular education. If 
it be not .capable of being so taught, then indeed. well may 

• 
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pntriots and philanthropists, as well as philosophers, sink 
into profound despair in regard to the duration of our repub
lic. But it appears to me that we are by no means justified 
in urriving at fiuch a desponding conclusion. On the con
trury, we may well indulge a firm and lively hope, that, by 
maldng the science of government an indispensable branch 
of popular education, ,YO may gradually preparo the way for 
snell a mastery of Its princi pIes by the people at large as 
shall confound the sophist, repress tlJe corrupt, disarm the 
cunning, animate the patriotic, and sustain the moral and 
religious. - . • 

It is true, that a thorough mastery of the science of 
govcrIlment, in all its various operations, l-!qaires a \vhole 
life of laborious diligence. But it is equally true that many 
of its general principles admit of a simple enunciation, and 
may be brought within the comprehension of the most com
mon minds. In this respect it does not materially differ 
from any of the abstract physical sciences. Few of the latter 
arc, in their full extent, within the reach of any but the 
highest class of minds; but many of the clements are never
theless, within the scope of common education, and are 
attainable by ordinary diligence. It is not necessa)'y that 
eycl'Y citi.:en should be a profound statesman. But it may 
nevertheless he of' vast consequence that he should be an 
enlightened as well as an honest voter, and a disciplined 
thinker, if not an eloquent speaker. He may learn enough 
to guard himself against the insidious wiles of the dema-

• 

gogue, and the artful appeals of the courtier, and the vision-
ary speculations of the enthusiast; although he may not be 
able to tiolve many of the transcendental problems in political 
philosoph) 

In the first place, as to the constitution of the United 
States; (and similar considerations will apply, with at least 
equal forcE', to all the state constitutions,) ~he text is con
tained in a {;::.w pages, and speaks a language which is gene
rally clear and intelligible to any youth of the higher classes 
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at om common schools, bcfOl'c 1he clo~e of the up-nal ueademi. 
cal st.udies. Nay, it. may be :-;tatcd with confidrncc, that nny 
boy of Ol'dinary c.apacity may be made fully to understand 
it, between his fourteenth and sixteent.h year, if he has an 
instructor of reasonable ability and qualifications. He may 
become possessed of the actual organization and powers of 
thc government, under which he lives, to which he is respon· 
sible, and which he is enjoined, by every duty of patriotism 
and interest, to transmit unimpaired to future generations. 
He may practically leal'll the leading divisions of the great. 
powers of all govel'llments, into legislative, exccutive, and 
judicial. He may ascertain, in :;omc general way, the defi· 
nite boundaries and appropriate functions of each. He may 
understand yet more i that there arc checks and balances 
everywhere intcrposed to limit power, and prcvent oppression) 
and ensure deliberation, and moderate action. He may per· 
ceive that the House of Representatives cannot make laws 
without the cooperation of the Senate; thnt the l)resident 
cannot make appointments without the consent of the 
Senate; and yet, that the President can, by his qualified 
veto, arrest the lrgislative action of both houses. He may 
perceive that the judiciary, in many parts of its organization, 
acts through, and by, and under the will of the legislature 
and executive i and yet, that it stands in many respects inde· 
pendent of each; nay, that it has power to resist tbc combined 
operations of both; and to protect the citizens from their un· 
constitutional proceedings, whether accidental or meditated. ' 
He may perceive that the state governments are indispensa' 
ble portions of the machinery of national government; that 
they in some cases control it; and in others, again, are con· 
trolled by it; that the same supreme Jaw which promulgates 
prohibitions upon certain acts to be done by the states, at 
the same time promulgates like prohibitions upon the acts of 
the United States. He may perceive that there are certain 
leading principles laid down as the fundamental rules of 

: government; and that they constitute a solemn b.i1l of rights, 
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which must be obeyed and call not be gninsa,id. He may 
,perccirc that thc trial -hy':"'jnry is i'irescrvc<.\ as a mattcl; of; 
right, in all cascs of crimcs, and gcncrally, also, in civil cases; i 

that the Jibedy of spcech allLl of the press nre constitution
ally vindicatcd; that no national religion can be imposed 
UpOI1 the cOlnmunit.y j that private property cannot be takcn 
away without ade(luate compensatioll; and that the invio
lability of public and private contracts is strenuously en
forced. 

Having ul'l'iYed at this cleal' and definite view of the dis
tribution or the powers of government, with i he appropriate 
rc::;trictiolls belongillg to them, he can scarcely fail to ask, 
\Vhat nre the reasons which induced the ihl.mers of the con
stitution to adopt them? It.is scarcely possible that he 
should be w dnll as not to have some desire to gratify, or so 
indifiercnt as not to have some curiosity to indulge such 
illqujric~. ,,\Yhen he is told, 011 eyery side, that this is the 
form of government best calculated to sccure his personal 
happincf::s, and animate hi1> love of libert.y, it would be in-

, 

crcd~~!.9_that he should feel 11.0 interest in ascertaining 'why 
• 

and wherefore it is so. ,\Vhy, 1ta' instance, legislation may 
not as well be confided to one body, as to two di::;tinct bo-

, 

dies? \Vhy unity in the executive is preferable to plurality 
of number;:; ? vVhy the judiciary should be separated from 
the other branches? vVhy, in short, simplicity in govern
ment is destructivc of public liberty; and a complex ma-

I chinery of checks and balances is indispensable to preserve 
it? Inquiries of this sort, if they do not spontaneously rise 
up in his own mind, cannot be presented to it by his in
structor without opening new and various sources of retlec
tion. He will thus be conducted to the threshold of that 
profound science which begins uIHI ends \\' ith the proper 
study of man in all his social relations. 

And here, again, it may be confHJently affirmed that there 
is not the slightest diIlieulty iIi unfolding to our youth the 
true nature anel bearing of aU these arrangements, and the 

,,~ .. --
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reasons 011 which they are founded. Although they arc the 

result of human wbdom; acting upon the most compre~ 

hensi.vc human experience, and have tasked the gl'eaic8t 

minds to dbcoyer and apply them, they are, nevertheless, 

capable of as exact a demonstration as any other problems 

of moral philosophy applied to the business of human life. 

lt required the genius of Newton to discover the profound 

mystery of the universal law of gravitation; but every 

schoolboy can now reason upon it, when he bathes in the 
refreshing coolness of the Bummer stream, or gazes with un· 

mixed delight on the beautiful starlight of the wintry hea· 
vens. So it is with po1itica~ philosophy. Its great Tl'Uths 
can be clearly taught and made familiar to the juvenile mind 

at the same time that they may well employ the most ex· 
alted powers of the human unden:;tullding. vYhat more (Uill· 
culty, for installee, is there in a scholm'::; comprehending the 
value of checks and balance~, and divh;ions of power in a 
government, than in comprehending the value of good order 

amI diseipline in a school, or the propriety of trustees laying 

down l'l11cs to regulate and control the head mast.el', and he 
other rules to guide and direct his w;;hers ? 'rIle principles 

may not, indeed, always· be obvious to the narrow circle of 
his thought::;; but they can be pointed out. They may lie 
too remote for his immediatc observation; but he may learn 

the paths by which they may be explored .. They may not, 
as yet, be \vithin his grasp; but he can bc taught how they 
may be reached by skill and diligence. He may not, as yet, . 
see their full extent and operation; but his vision will gradu· 

ally expand, until he can sei7.c on the most distant object~, 

and bring t.hem, as it were, under the eye of his mind with a 
clnse and cloudless certainty. Every element of knowledge 

"which he thus gradually acquires will soon become incorpo· 

rated into his former stock, until at last he has accumulated 

a capital upon which he may safely set up for himself; and, 

by widening, and deepening, and strengthening t.he founda· 

tions, he may, at length, acquire a character for political wis-

• 

• 
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dom tlnd ability which shall make hirn at once all ornament 
alld n. blc:-:;ing to his country, CVCll thongh he may never pass 
beyolJd the l1l"l'cinct:; of his native village. He may there be 
able to quid the discontented mmmnrs of a misguiLled popu
lace, He may there l'l'Pl'C:-5S the inordinate love of innovation 
of ihc Y0l111g, the ignorant, and the rc:stlcas. He may there 
:stand the unconquerable friend of liberty; recommending it 
by his virtues, and ::;ustaining it by his councils. He may 

• 
there withstalld the village tyrant, too oftell <.1isguised under 
the specious character of the village demagogue. And he 
may there close his life with the .conscious satisfaction that, 
a:; a village patri.ot, he has thus filled up the measure of his 
duties; ulld has earned a far more cllvjal;>le tiLle to trOuc glory 
than the COI1!luel'or, who has left the dark impressions of hi.; 
dcsolations in the mined hopes and fortnnes of millions. 

If, on the other hand, a higher destiny awaits him; if he 
is called to take a pUtt in the public councils of the state or 
natioll) what immense advantages must such preparatory 
studics and principles give him over those who rise into pub~ 
lic. life by the accidents of t.he day, and rush into the halls of 
legislation with a blind and dming confidence, equalled only 
by their gross ignorance, and their rash ardor for reform! 
For weal 01' for woe, our destiny must be committed to the 
one or the other of these classes of rulers, as public opinion 
shall decide. Who would \villingly commit himself to the 
skill of a pilot who had never sounded the depths, or marked 
the quicksands of the coast? \Vho would vcnture to em
bark his all on board a ship 011 a short voyage, (far less on 
the voyage of life,) when the crew have not learned how to 
trim the saih;, and there is neither chart nor compass OIl board 
to guide the navjgation ? 

I am not aware that there me any solid objections, \vhich 
can be U1'ged against introducing the science of govelonment 
into our common schools ;:as a branch of popular education. 
If it should be sai.d that it is too deep and difficult for the 
studies of youth, that objection assumes the very matter in 
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controver~y i and if the observations already made arc well 
founded, it is wholly jlldcfen~jblc. If it :;houlcl be said that 

• 

it will have a tendency to introduce party creeds and party 
dogmas into our school~, the true answer is, that the princi
ples of goverumPllt should be there taught, and not the creed:! 
or dogmas of any part.y. The principles of the constitutioll 
unaer which we livc i the i)rinciples upon ,vhieh republics 
generally are founded, by which they are sustained, and 
through which they must be sa\1ed i the principles of public 
policy by which national prosperit.y is secured, and national 
ruin averted i these, ccrtail!ly, arc not party crcels, 01' party 
dogmas; but arc fit to be taught at all times and on all occa
sions, if any thing which belongs to. human life and our own 
condition is fit to be taught. If we wait until we can guard 
ourselves against cvery possible chance of abuse before we in
troduce any system of instruction, we shall wait nntil the cur
rent of time has flowed into the ocean of ete1'l1ity. There is 
nothing which ever has been, or ever can be t.aught, without 
some chance of abuse, nay, without some absolute abuse. 
Even religion itself, our truest and om only lasting hope and 
consolation, has not ese-apcd the common infirmity of om na
ture. If it ~lever had been taught until it could be taught 
with the purity, simplicity, and energy of the apostolic age, 
we ourselves, instead of being blest with the bright and balmy 
influences of Christianity, shoul(~ now have been groping our 
way in the darkness of heathenism, or left to perish in the 
cold and cheerless labyrinths of skepticism. 

If it be said, that there is not time, or means, suitable to 
learn these principles in our common schools, the tr'1C answer 
is, that, if the fact be so, (which is not admitted,) more time 
should be given, and more ample means be supplied, for the 
purpose. vVhat is the busilless of education, but to fit men 

• • 
. to accomplish t.heir duties and their destiny? Anu who IS 

there among Americans, that is not called to the constant 
performance of political duties, and the exercise of political 
privileges? He may perform, or use them, well or ill. But 
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the results of the use and abusc arc, and ever will be, mixcd 
up with his own intimate interc:5ts. The perils, he may 
choosc that others shall cncouuter, he mnst share in common 
with them. He is embarked in the same ship of state, and 
the ~hipwreck, which ::;hall bury the hopes of others, will not 
spare his own. vVhat blessings in human life can fairly be 
put ill competition with thosc dcdyecl frol11 good government 
and frcc institutions? \Vhat condition can be more deplor
able than i hat, whcre labor has 110 reward, property no se
curity, and domestic life no tranquillity? where the slave is 
compelled to kiss the chain which billds him to wretchedness, 
and smile upon his oppressor, while liis heart h; writhillg in 
agony 't Let not Americans forget, that Gl'cecc, i mrnortal 
Greece, has been free; alld yet, that thousands of year::; have 
already rolled over her servitude; tlmt Italy, beautiful Italy, 
Itas becll fl'(~e; but where is now hcr republican grandeur? 
The Apennines st.illlift up their bold and rugged peaks; the 
sun stilllookH down upon her plains with a ,varm and cloud· 
lc8.3 !-iplcndor; but the spil'lt of libert.y is not there; and 
Romc hat; become, as it were, the vast icpulchre of her own 
perished glory. 

But, illdcpcndcnt of the grave considerations already urged, 
ill favor of the introduction of political studies into our system 
of popular education, there are other collateral adnllli:ages, 
which should not be wholly passed by. 

In the first place, there are no studies better fitted to disci· 
plinc the mind, or to accustom it to severe and clotic jnvest· 
igation. They combine, -in a very high degree, the speculaw 

tions of philosophy with the varieu. events of history, and 
increase the separate interest of each. They have a tendw 
cllcy to cularge and liberalize the mind, by familiarizing it 
with comprehensive views of men and things. They "are 
capable of an indefinite expansion and variety; such as may 
employ the whole leisure of the most retired scholar, or suit 
the short and hasty intervals of the man of business. They 

gather up ncw materials in the daily intercourse of society; 

" 

" 
" 
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and, at the same time, they enable us to expound its apparent 
anomalies, and classify its varied results. 

In the next place, they have a powerful tendency to coun • 
• 

teract the rash and hasty judgments, which youth and hlCX' 
perience natmally produce in ardent and in(luisitive minds. 
Nothing is so faseinating and so delusive) mi the simplicity of 
theory, in the earlier stages of lifc. It not only flatters that 
pride of opinion, which result::;; from a supposed mastery of 
important truths; hut it gratifIes that fresh and vigorous 
confidence, which hopeth all things, anti believeth all things. 
The severe lessons of experience do, indeed, generally, cor. 
rect, or dcmolisl~ these visionary notions. But they often 

, -
come so slow, that irreparable mistakes have been already 
committed; and the party is left to mourn over the blight of 
his own prospects, 01' the impending dangers to his country. 
Nothing can have a more salutary effect in repres~ing this 
undue pride and confidence, than the study of the science of 
government. The youth is there taught, how little reliance 
can be placed upon mere abstrac.t speculations; how often 
that, which is theoretically true, becomes practically mis' 
chievous; how complicated l:-i the machinery, nece:::sary to 
carryon the .operationR of a good government; how many 
nice adjustments are rC(luired, to give full play and activity 
to the sy~tem; how slow every change must be, to be safc: 
as well as improving; and, above all, how often the wisest 
statesmen, the truest patriot~, and the most profound reason· 
ers, find defects, where they had least suspected them; and 

their labors, begun \vith' energy and coilflg~g,c.e,spq in disap· 
pointment ::mc1 mortification. Nay, syst.c'ins of govcmment, 
which have been apparently reared with consummate skill 
and solidity, have often been fonnd buried in ruins, before 
the capstone has been placed upon them; and, while the 
architl~ct has been. still gazing on his own work, he has be
come the first victim of its ponderous magnificence. 

Considerations of this sort cannot wholly escape an inge. 
. nuous youth, upon the most: cun::ory examination of govern· 
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mCllt, as it is read by the lights of history. They wj]} natu
rally ill:;pire caution, if they do not. awaken dist1'llst; and 
whell, at every step of hi:'3 advancement in political studies, 
he finds himself compelll'd to surrellder some imagined tmth, 
to di;;el'cdit some popular dogma, and to doubt some plausi
ble theory, he cannot but profit by the instructions which 
they holli out, and the admonitions which they sHentIy incul
cate. A nation, whose citi;~ens arc habit.ually attentive to 

• 

the principles and workings of government, may soinetimes 
.' 

be betrayed; but it can scarcely bc ruined. At least, it can-
not be enslaved, untillt has l:iunk so low in corruption, that it 
will hail the prescnce of allY tyrant, to cscape from the terri
ble scourges of anarchy. 

• 

But it may be asked, and ihis is the last topic on which 
I propose to address you, In what mode is the science of 
goYcl'Illl1ent to be taught in our common schools? The 
answer may be given in a few words. !tis by the introduc~ 

, 

tiOll and constant use of suitable clemeiltary works, which 
'unfold the pri!lCiples of government, and illustrate their appli
cation, and in an especial man ncr, with refercnce to the forms 
of the American constitutions. Such works should not only 
be read, bnt be studied as class-books. The instructor, if he 
possesses common skill and ingenuity, may easily' make 
them, lIot a dry task, but an interesting exercise. By bring
ing constantly before the school, in the conrse of reading, and 
recitation, and occasional cxplanations, the leading principles 
of government, he will gradually makc the pupils familiar 
with t.heil' bearing and value. I'hey may not at once arrive 
at the various truths which arc designed to be taught; but 
they will silently master them. And by the time they have 
passed through the usual preparatory studies of the school, 
they will have acquired a stock of materials for future use" of 
inestimable value ' a stock, which will furnish perpetual 
80Ul'ces for meditation, and enable them to lay a broad found
ation for the due discharge of the duties of private citizens, 
and the more arduous employrn.ents of public life . 

•• 

54 

• 



• 

• 

• 

-

- -

638 MISCELLANEOUS WRITINGS • 
• 

Lord Brougham, one of the most powerful advocates of 
popular education ill our day, has made the following re
marks, which cannot be more fitly addressed to t.he consider- . 
ation of any oiher body than that, which I have now the 
honor to address. "A sound system of government," sayi! 
he, "requires the people to read, and inform themselves 'upon 
political sub.iects; else t.hey are the prey of every quack, every 
impostor, and ('very agitator, who may practise his trade in 
the country. If they do not read; if they do not learn; if 
they do not digest, by discussion and rci1ection, what they 
have read and learned; if they do not qllalHy themselves to 
form opinions for themselves, other men will form opinions 

• 

for thel'n; not according to the ii'uth and the interests of the 
people, but according to their own individual and selfish 
interest, which may, and most probably will, be contrary to 
that of the people at large. 1'he best security for a govern-

• 

me nt, like-,ours, (a free government) and generally, for the 
, 

public peace and public momls, is, t.hat the whole commu-
nity should be well informed upon its political, as well as its 
other interests. And it can be well informed only by having 
access to wholesome, sonnd, and impart.ial publications." 

I shall conclude this discourse with a single sentence, 
• 

borrowed from the great work of Cicero on the Republic, the 
most mature, and not least important, of his splendid labors 
- a sentence, which should always bc pregent to the mind 
of every American citizen, as a guide and incentive to duty. 
" Our country," said that great man, " has not given us birth, 
or educated us under her law, as if she expected no succor 
from us; or, tha~, seeking to administer to our convenience 
only, she might afford a safe retreat for the indulgence of our 
ease, or a peaceful asylum for our indolence; but that she 
might hold in pledge the various and most exalted powers of 
our mind, our genins, and our judgment, for her own benefit; 
and that she might leave for our private usc such portions 
only, as might be spared for that purpose." 1 

l Cicero, de Republica, lib. i. cap. 4. 
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A llISCOUI:SE l'lW~OUXCED OX THB l.iTH 01.' OCTOBlm, 11!3.i, AT THE 

ltEQUl·:ST OF TilE SVFFOLl, lU.n • 

. -. . 

-
• 

'rill'; fUlleral obsequies have been performed; the long pro-
cession has passed by, anel the earth has closed over the mor
tal rC!Ilains of Chief Jus tice Marshall. 1'ime has assuaged 
the lirst agonie~ of grief of t.he immediate relatives who were 
called to monrn over so alIlictive a loss; and othcrs, who, 
looking to the claims of pri\'atc friendship or to the public 
intcrcsts, were astoumled at a blow, which, though not unex
pected, came at last with a startling force, have had leisurc to 
recover from their perturbation, and may now contemplate 

• 

the creut with a calm though profound melancholy. 
It hi undcr these circumstances that wc are now assembled 

togcther to devote a brief space of time to thc cOllsidcratioll 
--

of his life, character, and services; and thell to return again 
to the aHairs of the world, edified, as I may hope, by what he 
was, alld warmed and elevated by a nearer approach to excel
lences, which, if \ve may not reach, we may yet gaze all with 
devout respect and reverence. I am not insensible of the 
dinIcultics of the task of worthily discharging the duties of 
the pl'c~ent occasion. I am but too conscious how much more 
successfully it would have been accomplished in other hands; 
and how little is my 0\\'11 ability to do justice even to my own 
feelings in attempting a sketch of such a man. I have not, 
howe\'er, felt at liberty to decline ihe part which has been as
signed to me in the commemorations of this day, lest I ~hould 

• 

• 
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be thought wanting in reruliness to do homage to one who 
was the highest boa;,t and ornament of the prof'c:3:-\ion. There 

is this consolation, nevel'thcles~, in undertaking 1 hc 1a~k, that 
it requires no laborcu vindication 0[' motive;; or ac1ioll:O;. His 

life speaks its own best eulogy. It had such a simplicity, 
purity, con::;istency, and harmony, that the narrative of the 

events ill their nat.ural oruer invests it with an attl'uetion 

wh:.·~h art need not seck to hcighten, and friendship may well 
be cOlltent to leave with its original coloring. 

Of the great men who have appearcu ill thc world, many 
have been distillgui:.;hed by the splcndor of 1hcir birth or ~ta· 

-.--
tion; many by the boh.lnc:-,s or variety oj' i heir aehicycments; 

and many by peculiarities of gel~ius or conduct, whieh, from 
the e,xtraordinary contrasts presented by them, have awakened 

the cmiosity, or gratified the love of 1l0veHy of the giddy 
multitude. I lmow not, how it has llUppcJl(l, but so, I fear, 

'-----....~~....::.the fact will be found to be, that high moral qnalities are 
~--

" 

rarely the passport to extensiye popular fayor or renown. 
/ 

Nay'; a calm and steady virt.ne, which acts temperately and 

wi'sely, and never plunges into indiscretion or extravagance, 
is but too often confounded with dnlne:::s or frigidity of tem· 

perament. It seems as i I' it were deeml'd the prerogative, if 
not the attribute, of genius, to indulge itself in eccentricities, 

and to pass from one extreme to another, leaving behind it 
the dark impressions of ih; vices or it~ follies. The deeper 

movements of the soul in the inmost workings of its thoughts 

are supposed to display themselves like volcanoes in the natn· 

. ral world, by occasional explosions which awe, but at the 

same time excite the crowd of eager spectators. They arc 
struck with aurniration of what they do not comprehend; and 

mistake their own emotions for the presence of snperior 

power. 'l'hey are bewildered. by the shifting exhibition, altcf. 

nately of brilliant decds .and debasing passions, of intellectual 

efforts of transcendent energy, and paradoxes of overwrought 
ingenuity; and being unable to fathom the motives or sources 
of anomalies, they confound extravagance with enterprise 

, 

• 



• 

, 

CIUIUCTElt AND SERYICES OF CHIEF JUSTICE MARSHALL. 641 

and the dreams of wild ambition with lofty and .. veIl-consi
dereu d csi gn:3. 

And yet if there, is any t.hillg taughi' us, either by the pre
cepts of Christiallity, or the hisi'oryof our race, it is, that true 
greatncss is inseparable from sound morals; that the highest 
wisdom is but another name for the highest talent::;; that the 
gcnius which burns with a pure and regulated flame throws 
far and wide it:; bencIicellt light-to gnide and cheer us; while 
occa~iollal cOl'l'llscations serve only to perplex and betray us, 
or (to bol'l'O\V the language of l)oetry) serve but to make the 
surrounding darkness morc visible. Thc calm alld patient 
rcscun.:hcs of Newton and Locke have eonferred far more 
lasting benefit.s 011 mankind, tItall all the achievements of all 
ihe mere heroes and cOllqucrol's of aneient or modern times. 
Dne patriot like· Epuminondas, Scipio, 01' Washington, (lut. 
weighs a host of Alexanders, Cwsars, and Napoleons. rrhe 
lame of Justinia.n as a fortunate possessor of the imperial 
purple, would have long since faded into an almost evanes
cent point in history, jf his mClllorable Codes of Jurisr>rudence 
had not secllred him an enviable immortality by the illstruc· 
tion \vltich they have imparted to the legislation of all sue· 
ceeding times. . He who has been enabled, by the force of his 
talents and the example of his virtucs, to identify his own 
character with the solid interests and Imppiness of llis eoun
try i he who has lived long enough to stamp the impressions 

• 

of his own mind upon the age, and has left on rccord lessons 
of \\i-dom for the study and improvement of r..ll posterity; 
he, I say, has attained all that a truly good man aims at, and 
all that a truly great man should aspire to. He has erected 
a monnmcnt to his mcmory in the hearts of men. Their 
gratitude will perpetually, though it may be silently, breathe 
forth his praises; and the voluntary homage paid to his name 
\\'m speak a language more intelligible and 11101'C' universal 
than any epitaph inscribed on Parian marble, 01' any image 
wrought out by the cunning hands of scultJture. 

Rcllections like these naturally crowd upon the mind 'upon 
541> 

, 

• 
• 
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the death of ewry great man; bnt espeeially of every one 
who may be justly deemed a bpncfactor and ornament of his 
race. In the present case, thcre is little oeca~ion to point out 
the rnannN or the mea:'lt1rc of theil' application. 

JOliN l\IAnSIIAT.L was born on thc ~2clth day of Septembcr1 

177;3, (a little more than eighty years agoJ ill the county of 
Fauquier, in tlw State of Virginia, Hi!; father was Thomas 
Mart'hall, a native ()f the f::1.l1le State: and at the time of his 
birth, a planter of narrow fortune and retired habits. Of this 
gentleman, who nJterwarc1s 8crvcd with great distinction 
during the revolutionary war, having bcen appointed to the 
command of one of the Continental Regiments of Infantry, 
it is proper to say a few words hi this place. He was a man 
of uncommon capacity and vigor of intellect; and though his 
original education was very imperfect, he overCl:une this dis· 
advantage by the diligence and perseverance, with which he 
cultivated his natural endowments; so that he soon acquired, 
and maintained throughout the course of his life, among 
associates of no mean character, the reputation of masculine 

:; 
sense, and e.draordinary judgmcnt and ability. l\~o bettcr 
proof, indeed, need be adduced to justify this opinion than 
the fact, that he pO:'isessed the unbounded confidence: respect, 

and admiration of all his children at that mature period of 
their lives, when they 'were fully able to appreciate his worth, 
and to compare and measure him with other men of kno\\,11 
eminencc. I hay~ myself often hem'd the Chief Justiee speak 
of him in terms of the deepest afi'ection and reverenee. I do 
not here refer to hIS public remarks; but to his private und 
familiar conversations with me, when there was llO other 

listener. Indeed, he never named his father on these occa· 
sions without dwelling on his character with a fond and 
winning enthusiasm. Ii: was a theme, on which he broke 
out with a spontaneous eloquence; and, jn the spirit of the 

'most persuasive confidence, he would delight to expatiate 
upon his virtues and talents. "lVly father," would he say 

',with kindled feelings and emphasis, "my father was a far 
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abler man than any of his son::;. rI'o him lowe the solid 
foulldal ion of all my OWll suecc:::s in life." Suell praise from 
such lipH is incxprc:-:sibly precious. I know 1101·, whether it 
be lIlost honorable to the parent, or to ihe ehild. It warms, 
\vhile it c1cratcs our admiration of boi h. "\Vhat, Imlced, can 
be )11ore allccting than HH:h a tributc of filial gratitnde to the 
mcmol'Y of a parent, lOllg after death ha:-; sct it::; scalnpon his 
character, and at slleh a dbtallce oftillH', as lean's no tempt
ation to piOllS sorrow to exaggerate what he was, or to excite 

• 

the imagination to paint what he miglit haye lwcn. 
Colollel Marshall had fifteen childrell, serentl of whom are 

stillli\-ing. Some of them, besides t.he one of whom I am 
mainly to speak, have athincd high distinction as scllOlars 

• 

and statesmen; and one', whom I do not feel priyileged to 
name, cnjoys the reputation of a thorough accluaintallce with 
that m()~t dilfieult of all studic~, the Philo:sophy of History .. 

JOIIII \Vas the eldc~t son, and of COUl'::'C was the earliest to 
engage the solicitude' of hi:; father. fl'he means of obtaining 
any suitable education at the family residence \vere at that 
period Ecanty and inadeqnatt·, }'allquicr was then a frontier 

• 

cOllnty in the State; and whoever will carry back his thoughts 
to ihc dangel'S and dillicultics of such a loea1 lw:-:;itioll, far in 
adnmce of the ordinary reach of compact population, will 
readily comprehend the embarrassments and sacrifices, with 
which it \,'as attended. Colonel Mar:-hall was tllll::; compelled 
exclusively to superintcnd the education of all his children; 
and perceiving the rapid development of the talents of hi~ 
eldest son, he gave him a decided taste for the study of Eng
lish literature, alld especially for poetry and hi~tory. At the 
age of twelrc, the latter had transcribed the whole of Pope'~ 
Essay on Man, and some of his moral essays; and had com· 
mitted to memory many of the most interesting passages of 
that distinguished poet. 

The love of poetry, thus awakened in his warm and vigor
ous mind: soon exerted a commanding influence over it. He 
became enamored of the classical writers of the old English 

• 
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school, of l\Iilton, and Shakspeare, and Dryden, and Pope; 
and was instrncted by their solid sense and beautifnl imagery. 
In the enthusimnn of youth, he often indulged himself in . 
poetical compositions, alld freely gavc up his leisure hours to 
those delicious dreamings with the mnses, which, say what 
we may, constitute with many the purest source of pleasure 

• 

in the gayer scenes of life, and the sweetest consolation in the 
hours of advcrsity. It has, indeed, been said by Sir James 
Mackintosh, that all men of genius delight to take refuge in 
poetry from the vulgarity and irritation of business. vVithout 
yielding to so general and sweeping a conclusion, it may be 
truly said, that it is not uncollgenial with the highest attri
butes of genius, and is often found an accompaniment orits 
nicer sympathies . 

. One of the best recommendations, indeed, of the early cui· 
tivation of a taste for poetry, and the kindred branches of 
literature, is, that it docs not expire \vith youth. It atl'ords to 
maturer years a refreshing relaxation from the severe cares of 
business, and to old age a quiet and welt::ome employment: 
always within reach, and always bringing with it, if not the 
charm of novelty, at least the soothing reminiscences of other 
days. The ,"otary of the muses may not alway::; tread upon 
enchanted ground; but the gentle influences of fiction and 
song will steal over his thoughts, and breathe, as it were, into 
his soul the fragmnce of a second spring of life. 

Throughout the whole of his life, and down to its very 
close, 1\11'. Marshall continued to cultivate a taste for general 
literature, and especially for those departments of it, which 
had becn the favorite studies of his youth. He was familiar 
with an its light, as well as its more recondite, productions. 
He read with intense intcrest, as his leisure would allow, all 
the higher literature of modern times; and, especially, the 
works of the great mastel'S of the art were his constant delight. 

• 

While the common publications of the day fell from his 11ands 
with a cold indifference, he } .. indled with enthusiasm at the 
names of the great novelists and 1)oets of the age, and dis-
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cn~sl'd their rel::t.iive powers and merits with a nice and dis
criminating skill, as if he were bnt yesterday fl'c:-;h from the 
pcrusal of them. 

'1'0 many persons it may seem slTange, that such a love of 
letters, and especially of works of imagillation, :-;houlc1 cY(~r be 

• 

found combilled with 1 he SCH'rc logic and closclle~s of t.honght, 
which belonged to his character, and gave such a grave cast 
to all his juridical labors. But the trnth is, that the union is 
far le:,s UI1COm1110n in the highest cla:;::; of milH.b, than slight 
ob~l'l'\'ers arc apt to suppose. There is not ol1ly no incom
patibility in pursuits of such opposite tendencies; but men of 
gcniu:-:, Inore than allY other persons, from their lively sem~i
bility to cxcdlcllce, arc prone to have their curiosity awak-

• 

ened by any exhibition of it, in whatever department of know-
ledge or art it may be displayed. They feel the presence of 
superior power; they arc tonchcd by the sublime reaches of 
kindred ~pil'its; they gaze on thc \YOI1<.1eI'8 of that workman
ship, whose exquisite proportions they understand, and whose 
diJliCllltics of execution they appreciate. They see' the glory 
of that eminence, which is so proudly won, and so bravely 
maintained. But they can also measure what fc\v other per-

- sons CHII. what \-ast resources and uncounted labol's have been 
• 

exhausted in the attainment. TI1Us, their sympathies arc ex
cited by c\'rry triumph of the human intellect; and the \"ery 
contrast of their own favorite studies and pursuits with those 
of other:; opens upon them Ilew sources of-pleasure, in sur
veying the variety, as well as the magnificence, of human 
genim:. But to retul'll to my narrative. 

There being no grammar school in the neighborhood, young 
M~rshall, at the age of fomtcen, was sent for his education 

• 

about n. hundred miles from his home, and was placed nnder 
the tuition of 1\11'. Campbell, a clergyman of great l'especta
billty, He remained with him a year, and then retnmed 
home, and was placed unch~l' the care of a Scotch gentleman, 
who was just then induded as pastor of the parish, and re
~ided in his father's family. He pursued his classical studies 

• 

• 

• 

, 
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under the cm'c oC this reverend pastor, as long as he resided 
ill the family, wlD~.h was about a year; and he had at that 
time commenced U{c reading of Livy and Horace. After this 
periou, he was left to his own unassisted diligence; and his 
subsequent mastery of the Classics was accomplished with. 
out any other aids than hi:; Grammar and Dictionary. He 
never had the benefit of any im;tructioll in any college, or 
other public institntion; and his attainments in learning. 
such as they were, were nourbhed by the solitary vigils of his 

. _______________ <!~~~~..&~!1ius. In English literature, he continued to receive 
the fostering care and assistance of his father, who directed 
his studies, and contributed, in an eminent degree, to cherish 
his love of knowledge; to give a solid cast to his acquire. 
ments; and to store his mind with the most valuable mate· 
rials. It is to this circumstance, that we are mainly to attribute 
t.hat decided attachment to the writers of the golden age of 
Eng[ish literature, which at all times he avowed, and vindi· 
cated with a glowing confidence in its importance, and its 
superior excellence. His father, too, at this period, was not 
only a watchful parent, but a most useful and afl'cctionate 
friend; and he became the constant: as he was also almost 

• 

the only intelligent, companion of his son. The time \\'hich 
was not thus passed in the society of his father, he employed 
in hardy, athletic exercises in the open air. He engaged in 
field sports; he wandered in the deep woods; he indulged
his solitary meditations amidst the wilder scenery of nature; 
he delighted to brush away the earliest dews of the morning, 
and to watch the varied magnificence of sunset, until its last 
beams ceased to play on the dark tops of the noiseless forest. 
It was to these early habits in a: moulli:ainous region, that he 
probably owed that robust and vigorous constitution, which 
carried him almost to the close of his life with the frcshnes~ 
and firmness of manhood. 

It was about the time, when young Marshall entered on 
the eighteenth year of his age, that the controversy between 
Great Britian and her American Colonies, which ended in 

• '. " 
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the establishment of the independence of the latter, began to 
assume a portentous aspect. It could nat fail to engage the 
attcntion of all the Colollists, whether they were young, or old, 
in the l'etil'cmcnt of private life, or in the excrcise of public 
political fnnctions. It was a stirring themc of cOllversation, 
involving interests of such vast magnitudc, and consequcnces 
of such enduring influence, that every patriot felt himself 
callcd UPOlJ by a sellse of duty to arouse himself for the ap
proaching exigency. Yonllg Marshall could not be indiffe
rent to it. He cntered into the controversy with aU the zeal 
and cllthn~iasm of a youth, full of the love of his country, 
and deeply sensible of its rightd and its wrongs. Partaking 
of the spirit and energy of his father, he .immediately devoted 
his time, \vith a prophetic foresight, to the acquis.ition of thc 
rudiments of military manamvres.in an independent company 
of volunteers, composed of gentlemen of the same county, to 
the training of a company of the militia of the neighborhood, 
and to the diligent reading of the political essays of the clay. 
For thl':3C nllimating pursuits he \vas quite content to relin
qui~h all his literary studies; and the pages of Blackstone's 
Commentaries, to which he had already begull to direct his 
ambition, were forgotten amid:-3t the din of arms, and thc 
preparations for open hostilities. 

In the summer of 1775, he was appointed the first lieu
tenunt of a company of minute meu, who were enrolled for 
active service, and assembled in battalion at the beginning of 
the eni!uillg September. In a fcw days thcy were ordered to 

'march into the lower country, for the purpose of defending it 
against a small predatory force of regulars commallded by 
Lord Dunmore, and also of assisting in the relief of Norfolk, 
with some other provincial troops. Hearing of their approach, 
Lord Dunmore took an advantageous position on t.he north 
side of Elizabeth, near the great bridge, .and at a small distance 
from Norfolk. A battle SOOll afterwards took place between 
the opposing bodies, in which the British were repulsed with 
great gallantry. On this occasion Lieutenant Marshall took 

• 
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an active part, a ncl had a full share of t.he h61101'S- of the day. 
The provincials, immediately after the retreat of the -British, 
made their \vay to Norfolk; and Lieutenant Mal'::lhall was 
present, when that city was set on fire by a detachment from 
the Britbh ~hips,.thell lying ill the river. 

In J nIy, 1776, he received the appointment of first lieuten. 
\, ant in the eleventh regiment 011 the Continental establish. 

'inent; aild in the succeeding willter he marched with his 
" 

regiment to the ]Vliddle States, then the scene of an harass. 

of cJ )tain. From this period he remained constantly in 
servicp until the close of the year 1779. He \vas present at 

• 
the slHrmish with the Briti::;h light infantry at Iron Hill; and 
he fought in the memorable battles of Brandywine, German· 
town, and r\'Ionmouth. During this period of his military 
life, he was often employed to act as Deputy Judge Advocate, 
a situation, which brought him to a large acquaintance wnh 
t.he oflicers of the army, by whom he was STcatly beloved, 
and among whom he deservedly acquired an extensive in· 
fluenee. I mY::lelf have often heard him spoken of by some 
of these veterans in terms of the wannest praise. In an espe· 
cial manner the Revolutionary oflicers of the Virginia Line 
(now" few an.d faint, but fcarless still,") appeared almost to 
idolize him, as ail old Mend and compallioll in arms, enjoying 
their unqualitied confidence. 

It was during his pel'i'Ol'rnancc of the duties of Judge Ad
vocate, that he for the first time (I believe) became personally 
acquainted with General vVa~hingtoll, and (I am sure) with 
Colonel (afterwards General) Hamilton; for both of who!?, it 
need::; scarcely to be said, he always entertained the deepest 
respect, and whose Ul1l'eserveu friendship, at a subsequent 
period of his life, he familiarly enjoyed. His q.pinioll of 

" ~ 

vVashingtQn is sufIiciently manife~ted in his biography of that 
great man. Of Hamiiton he always spoke in the most un· 
reserved manner, as a soldier and statesman of consummate 
ability; and in a point of comprehensiveness of mind, purity 

-
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of patriotism, and soundncss of principles, as among the first, 
that had en!r graccd thc cOUllcil;:; of allY nation. His services 
to the American Republic he deemed to have been of inesti
mable valne, and such as had eminently conduced to its 

stability, its prosperity, amI jj-:; inw glory.. ~ 

There being, in the wintcr of li7D, a great smplus of 
oniter:; belollgillg to the Yirgillia line, LcyolH.l the imme
diate cxigeneies of thc scrdee, the sl1pcrmul1el'al'ics, among 
whom was Captain 1\1<11';;l1al1, were direeted to return home, 

in order to take charge of suell Il1ClI, as thc state lt~gisla.ttll'e 

might raise for their commaJl(1. It was in this illten'al of 
military illactivit.y, that he availed himself of the opportunity 

of nHellllillg at vVilliam and Mary'::; College the cOlll'::;:e of 
law leetures of Mr. (aftcl'\\-ards Chancellor) vVytlw, and the 
Jecttll'es npon natural philosophy of the then president of the 
c(Jlkge, l\Ir. ( afterwards ,Bishop) Madison. He lert that 

, 

illstitutioll ill thc summer yacation of 1780; and soon aftcr-
wards recci vcd the usual licc 11 !SG to practh;c law. In October 
of the samc year he rcturned to the army, and cont.iuued in 
acth'c :,cr\'ice until aftcr the termination of ArnokFs invasion 
of Yirgillia. Finding, that the same rcdundancy of ofliccl's 
in the Yirginia line stilt continued, he thcn resigllcd his 
cotnmi8sion, and addicted himself to the study of his fnture 
profes:,ion. The comt::; of law were suspended jll Virginia 

until aner the capture of Lord Cornwallis and his army at 
the memorable siege at Yorktown. As 80011 as they were 
reopelled, lUr. Marshall commenccd the practice of the law, 

ana ~oon ro:;e into high uit'tillcLioll at the bar. 
In the spring of 1782, he was elected a member of the 

state legislature; and, ill tlw autumn of the same yeat, 
a member of the state' executive council. In January, 
178o, he married 1\1iss AmLler, the uaughter of thc then 
Treasurer of the state, to whom he had become attached, 

before he quitted the army. \Vith t.his lady he lived in a 
state of t.he most devoted conjugal afiection for nearly fifty 
years i and. her death, Hot {lui te three years ago, cast a gloom 

55 
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ovcr his thoughts, from whieh I do not think he ever fully 
recovered. About the time of his marriage, he took up his 

permanent residence in the city of H.iehmond. In the ~pring 
of 178-1, he resigned his ~eat at the council board, in order to 
devote hinwclf more cxclu~ivcly to the duties of the bar. He 
was imrnedirrtcly afterwards electcd a member of 1he legi~la. 
lure by the county of Fanquier, a tribute of respect from the 
spot of his nntivity the more marked, lwcan::;c he had already 
ceased to h::1.\'e any thing bnt a nominal rcsidence thcre. In 
1787, he was elected a member of the If'gi:-;laturc by the 
county of Henrico; and he soon cmbarked in all the perplex
ing political qncstions whieh thcn agitated the Statc. 

It is to thi:; period, between thc closc of the war of the 
Revolut.ion, and the adoption of the prc:-;ent constitution of 
the United States, that we are to refer thc gradnal dcvelop
ment and final establishment of t.hoHc political opiniollH and 
principles, which constitult'd the basis of' all thc public actions 
of his subsequent life. He had entered the army with all the 
enthusiasm' of a young man, ardent in the cause of liberty, 

, devoted to his c~untry, glowing with confidence in ihc wis-
. dom and virtue of the pcople, and nnsuspiciolls, that they 

could ever be seduced or betrayed into any conduct, liot war
ranted by the purest public principles_ He kncw the di5in
terestedness of his own heart.; and he could not hclicye, nay, 
he could not even imaginc, that it W9.S possible, that a repub
lic, founded for the common good, should not, at all tim,es 
and u'nder all circumstances, be exclusiyely adrninist('red for 
this single purpose. The very suggestion of any doubt upon -
the subject led him to distrust, not his own judgment, but the 
intelligence or integrity of those, who ventured to breathe 

• 

that doubt, even in the softest whispers. He had never 
heard of the profound remark of a great statcsman, that a 
young man, who was not an enthusiast in matters of govern
ment, must possess low and grovelling principles of action j 
but that an old man, who was an enthusiast, mllst have \ 
lived to little purpose. He could have learned. nothing 



• 

CILUUCTER AND SERVICES OF ClIfEF JUSTICE MAnSIIALL. 651...... . " .' .' """,". ',' ' ""',"." ' ... ",., .. ,'\.,., ... 
• • • • • • ,<, •• ', •• , ., • '. • .. """""",~,."~",\,,\.\ .. ,, 

'\"',"":"~'."'.'~' \ ," . 

worih remembering; 01' remembered only what was fit to 
be forgotten .. Like the shcphcnl in Virgil, in the sim
plicity of hi:; heart he t.hought, that all thillg;) were at Rome, . 
as they were at Mantua j Sic parvis componere m({gnct sole
b((t. Amidst the din of <11'1ns, he found 110 lcisUl'c 10 st.udy 
the :5cietlCC of govcmmcnt. He deemed it useless to consi
der, how liberty was to be clljoyed and protected, until it was 
won. The coutest for llatiollal existelwC was then in:;tant 
and pl'l\~Sillg. The ollly lights which wcre all t.he path:; of 
the patriot, to gl1i(k or instruct him, wcre thosc which 
glallccJ from thc poiut of his sword. The midnight hours 
were to be passed, not in the 80ft serenities of meditation, 
but ill mounting guard 011 the outposts; in stealthy patrols 
alollg the lines of the enemy; or in repelling the deadly 
attnt:k in the midst of the Ilashes and the roar of well-directed 
rnn:-:ketl"v and cannon. • 

" 
,; 'YIJen I recollect," (:;;aid he, in a letter written long after-

ward:; to a friend,) "the wild and cnthusi;;,stic llotion:;, with 
which my pulitical opinions of that day \vcre tinctured, I am 
di:;posed to ascribe my dcvotion to the Union, and to a go
vernmellt eompctent to its preservation, at least as much to 

> 

casual >circ:nmstances, as to judgment. I had grown up at 
a tin1c, when the love of the Union, and the rcsi:;tallce to the 
claillls of Grcat Britain, were t.he int:eparable inmates of the 
same bosom; when patriotism and a strong fellow feeling 
,rill! om suffering fellow-citizcns of Boston wcre idcntical; 
when the maxim, ' Uuitcd :we stand, divided we fall,' was the 
maxim of every orthoJox American. And I had imbibed 
these seutimcnts so thoroughly, that they constituted a part 
of my beillg. I carried them with me into the army, where 
I found myself associated \vith brave men from difiel'cllt 
Statc~, who werc ri::;king life and every thing valuable, in a 
common" cause, believcd by all to bc most preciolls; and 
where I was confirm cd in the habit of considering Amcrica 
as my country, and cOllgrCtiH as my government." 

But the timcs were now arrived, ill which the dreams of 

, 
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<his ~~rly 1~1:ln!loO(I' ,\~ereto bcrigidlJ c'omparcd< with the 

• 

sober realities about him. The Revolntion, with it~ strOllrr o 
excitements, awl Hs agitations of alternate hopes and fears, 
had passed away. The national indcprndcnce had been 
achim'ed; and the fe\-el'ish and restless activity of the past 
had given place to a state of langnor and l'xhanstion, which 
made the a(l\-ent of peace itself a period of rcnewed anxieties, 
and heavier cares. ,Vhat had been gniped by the sword \\"a~ 
now to be secured by ei vit wisdom; <l?y the establbhment 
of wholesome laws, sonnd institutions, and well-regulated 
government. And deeply and painfully did evcry lo\"cr of 
his country then feel the truth of the remark of l\Iilton,
" l~caee hath her victories, no le:::s r(,lIo,,-ne(1 than \'~ar." 

\Vhocyer is well l'('au in om domestic history, eannot hayc 
forgotten the dangers and diflienltics of tho~e d\lYs. The 
close of the war of the Re\"olntion found the whole ('onntl')" 
impoveri~hed and exhausted by the l1ecessary expclldiiurcs of 
the contest. Some of the States had made el1ormous sacl'i-

• 

fices to provide their own ju:::t contributions for the public 
service; and most of them had been compelled to l'e::ort to 
the rui.nous expedient of a paper currency, to supply their 
own immediate wants. rrhe national finances were at the 
lowest ebb of depression. The continental congress had 
issued more than three hundred millions of papcr money, 
purporting on its face to contain a solemn pledge of the faith 
of the 'Union for its due redemption, which pledge had been 
as 1l0tOl'iously violated. And, indeed, this paper money had 
sunk to the valne of one dollar only for one hundred; and at 
last had ccased in fact to cireulatc at all as currency. The 
national debt \vas not only not discharged; but was without 

• 

any means of being discharged, even as to the interest due 
upon it. The army had been disbanded with long arrcaragcs 
of pay outstanding; and the discontents of those noble bands, 
which had saved the country, were listened to, only to be 
disregarded. The very magnitude of the public evils almG~t 
discouraged every effort to redress them. < rl'he usual conse-

< 
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sequences of such a sta1:c of things had. hecn fully realized. 
Prirate, as well as public, credit was destroyed. Agriculture 
ana eOll1mercc wcre crippled j manufactures could not, ill allY 
strid sensc, be ~aid to have au eXif'tcllce. 'rhey were in 
a siate of p!"Ofound lethargy. The littlc money, wiJir:h yet 
remailled ill specie in the country, was subject to a perpetual 
draill, to purchase the ordinary supplies f!"Om foreign COUIl

tric:3. The wllOlc industry of the country was at a stand. 
Olll' aI'! iSillls were sian-jllg 111 ihe streets, without Uw means, 
or tlJ(: habits of regular employment; and the disbanded 
oniCCl'.s of the army found themselves, not only without re
WUl'CC:" bnt without occupation. DUller such cireurnstanccs, 
the popular mmmur.s were llot only loud, but deep; and the 
general di::itress became so appalling, that it threaten eLl a ship
,neck of all our free institutions. In short, we seemed to 
hayc c~('aped from the dominion of the parent country, only 
to ~illk in to a lllore galling dori1C:5tic bond age. 0ur--vcry 
safely was felt to be maillly dependent UpOll the jealousy, or 
forbearallce of foreign governmellts. 

,\Ylmt aggl'Qvated all these evils was the uttcr hopelessness 
of any eflectual remedy under the exi;;ting f01'111 of the national 

• 

gO\"Cl'Illnent; i{~ indeed, that might OC said to deserve the 
namc, whieh was out the shadow of a government. The 
union of the States at the COll1mellCement 'of the revolutionary 
COlJtl!~t was forced UPOll us by circumstances; alllI from its 
nature and objects seemed limited to that pl'ccise exigency. 
Thc ConfeJeration, which was subsequcntly framed, was 
conceived ill a spirit of extreme jealousy of national sove
reignty, and withal was so feeble and loose in its texture, 
that rellccting millcl~ foresaw, that it could scarcely survive 
the rc\'olutiollary contest. Yet feeble and loose as was its 
texture, it encountered the most obstinate opposition at every 

• 

step of it;; progress; and it was not filmHy adopted, until the 
war was about to close, in 1781. The powers of congress, 
undcl' the Confederation, Wel"C, for the most part, merely 
recommclldatory, and to be carried jnto cilcd only through 

, 

• 
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the in~trumcnta1ity of the States. It conferred no power to 
rai~e revenue, or levy taxes, or cnforce obediencc to It","s, or 
regulate commerce, or even to command mrans to pay our 
public milli:5ters at foreign courts. Congress conld make 
contmcts; bnt could not providc means to discharge them. 

TIll'y COllld pledge the public faith; hut they could not rc. ,. 
deem it. Tlwy could mnke public treat.ies; but l'wry 1'tatc 
in the Ullion might di:;rcgard tlwm with impnnity. They 
conIc1 entcr illto alliances; but they could not command men 
or monry to givc them vigor. 'I'hey could declare war; but 

they could lIot raise troops; and their only resort was to 
reqnisitions on the States. Tn :.hort, all the powers given by 
the Confederation, which did not execute themselves without 
any external aid, were at the me1'C mercy of the Statcs, and 

might hc trampled upon at pleasure. Even that miserable 
fragment of sovereignty, the power to levy a tax of five per 
cent. on imports, in order io pay the public debt, and nntil it 

• 

was paid, was solemnly rejected by the States, though asked 
by congr£'!"s in terms of humble entreaty, and the mo:;t affect
Ing appeals to public justice. 

'J~hc result was obvious. "\Vithont the power to lay taxe~: 
Congress was pal~icd in all their operations. 'Vitho1..1t the 
power to regnlate commerce, we were left tv the capricious 
legislation of every state. Nay, more; om trade was Trgn
lated i taxed, mOllopolized, and crippled at the pleasure of the 
maritime powcrs of Europe. Every state managed its own 
concerns in its own way; the systems of retaliation for real 

or imnginury grievancc1:i were perpetually devised and en
forced against llcighboring States. So that, instead of being 
a band of brothcl'~, united in common cause, and guided by 
a common interest, t.he States were everywhere sccrci; or opcn 
enemies to each other; and we were on the verge of a border 
warfare of interminable irritation, and of as interminable 

.mischiefs. 
Such was the state of things in the times of which I have 

been speaking j and strong as the coloring may seem to those 

• 



ClLUUCTEIL'l.ND SERYICES OF CITIEF JUSTICE ~rARSIIALL. G55 

\rho:::e birth is of a later datp., it falls far short of a full pic
fmc of the aetnal extellt of the evils which the detaib of the 

fact:- "'QuId jU8tify. 
It W1l:-: nnder these eil'cnmstallccs that the stnte ]egislatnrcs 

, ~ . 

\n~rc constantly caIird npoll by public damor and pl'i\"ate 
sujf('rillg~, to intcrpo::-c snmmary remedies to \nml oil' the 
hnrd:-:hips of the tirnc1'. The people, loaded with debts, and 
gonrtkd 011 almost 10 madnc:-::-; hy the ihiekclling calamities, 
demanded mensure;;; of relief of the most extravagant nature. 
The r(,!1ltiolJ~ of debtor and creditor; alway::; delicate, became 
every day more C'lnbarra:-;:-ed and more ernharrH:'sing. Laws 
sUi'pelldillg tbp, collection of debts; jllsolwllt !a\\"S; jnstal
ment la\\";-:; tC'nder laws; amI othcr exp('diellts of a like 
nature. which every reflecting man knew would ollly nggra
rate tl\(· cdl:" were f::uniliarly adopted, 01' openly and boldly 
yindicntecl. Popular leaders, as well as men of dl':-;perate 
fortune:', availed thell1selves (as is uSllal 011 sneh occasions) 
of tlli:: agitating shltc of thing;;; to lnflame the public mind, 
alld to brillg illto pnblic odium those wi:;er statesmen who 
labored to ~npport thc pnblie faith, and to pre~crrc the invio
lability of private contradi .. 

The whole country ~O()ll became divided jnto t\\"o great 
partie::, olle of wbieh endeavored to put an Plld to the public 
cyils by thc (':,hlblishmcnt of an eJlicient national gon~l'I1-

mcnt; the other adhered hl the s~te Ho\'('rciglltic~l and ,vas 
determined at all hazards to resist the increasc of the national 
power. Virginia bore her full share in tl1e.;;:(' political contro
ycrsiPs. 'rhcy were con::;tantlv debated in the halls of her 

~ ~ 

legi:;laturc; ancl '.vhatcvcr might be the fate of any particular 
debate, the contcut was perpetually rcnewed; for every 
victory was but a temporary and questionable triumph, aHd 
eyery defeat left still enough of hope to excite the VUIJCI ui.:;hcd 
to nc,," exertions. At this distallcc of time it is :-:carcely pos~ 
sible to conceive the zeal, al~c1 even the animosity, \Yith which 
the opposing opinions were maintained. '1'l1c qnestion, 

-'\vhethcr the Union ought to be continued, or dissol vcd by a 
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total separation of the States, was freely <li::,cussed; and 
eithl'l' side of it was maintained, lIOt only wii hout reproach, 
but with an llncomprorni::iing fearlessness of cOllsequcnces. 
Tho~e who clung to the supremacy of the States, looked 
withuut dismay upon u dissolution of thc Union; and fclt 
no compullctions in surrendering it. Those, 011 the other 
hand, who deemed the Union the ark of our political safety, 
withont which indepemlcncc was but a name, shrunk with 
horror fro111 the thought of its dissolution; and lllaintained 
the struggle wit h a desperate valor, as the llcaih-grapplc for 
constitutional liberty. 

It was in such times and ullder snch circumstances that 
. 1\11'. Marshall, while yet under ihirty years of age, was called 

upon to takc an active part. ill the legi~lative deliberat.ion:!, as 
well as in the popular meetings ill his native state. "~ly 

immediate ent rance," said he, ill the letter already alluded to, 
"into t.he state legi:-;latme opened to my view the causes -
which had been chiefly instrumental in augmenting tho::ic suf· 
fering~: [meaning of the army]; and the gencral tendency of 
state politics convinced me that no safe and permanent remedy 
could be fcnnd, but in u more efIicicnt and better organized 
general government." Mr. 1\Iadison was at that timc, and 
had for ;-:ome years before been, a member of the state legis
lat.ure; and stood forth on all occasions an inflexible and en
lightened advocate for the Union; and General vYashington 
was the acknowledged head and supporter of the same prin
ciples. Mr. Marshall at once arrayed himself on the side of 
these 6'Tcat leaders; and while 1\11'. l\Iadison remaillcu in the 
legi::3lature he gave him a bold and steady support ill all the 
prominent debates. The friendship which was thus formed 
between them was neyer cxtil1gni~hed. The recollection of 
their coi.iperation at that period served, when other mcasures 
had willely separated them from each other, still to k'~e(> up 
a lively sense of each other's merits. Nothing, indeed, could 
be more touching to an ingenuous mind t.han to hear from 
their Ii P5, in their lattcr years, expression;:; of mutual respect 
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fllld ronliclenc('; 01' to witlJe~:-; theil' cal'llc:-;t testimony to the 
tall'ltt:-;, illl' virtues, and the !;l'rvicC'H of cneb otlH'r. 

It was hy this COlll'S(, of action ill state legi:-:lntion at this 
appalling prri 0<.1 , that ]\f\,. Mal':-;hnll was di::,eiplil1('d io the 
thoro\1gh mastcl'y or the tl'l1e principles 01' frce govel'llll1cnt. 
It \\,;1;-; Ill're that he Ical'llcd anu practised tho~e profound 
dodl'illPS of rational, limited, cOllKtitntional liberty, from 
which he llC\'('r ~hl'nnk, amI io which he re::,olntl'ly adhered 
to the elld of his life. It was here ihat hc became ('namored, 
not of n. \\'ild and vi~iol1al'y republie, foulJd only ill the imagin
atiolll' of l11el'e enthusiasts as to hnman perfcetion, or tricked 
ont ill fa!:-:<; colors hy the selfish, to flatter thc pl~ejudic{'s, or 
cheat thc vunity of the people; but of that \V<'ll-bn.laneed 
rcruhlie, adapted to human wants and human illfimlitics, in 

which power is to be hcld in check by cOl1lltel'nliling power; 
and liI(~, liberty, and property arc to be secured by a real and 
~ub:-:tal\tial independence, a~ well as division of the legisla
tive, l'xl'enti\·c, and judicial dcpartments. It was here that 
he leal'l1ed to love the Union with a supremc, unconquerable 
loYe; a 10\'c which was ncyer cooled by neglect, or alienated 
by di:-:appointment; a love which survived the trial~ of ad
rmiry: and the still more dangerous trials of pro~pcrity; a 

--
lore which clung more closely to its object, as it seemed less 
dear or le:-:s valuable in the eyes of others; a love which fal
tered not, fainted not, ,vearied not, 011 this side the grave. 
Yes; his thoughts evcr dwelt 011 the Union, as the first ar~d 

best of all our earthly hopes. The last expressions which 
Iinger('d on his dying lips breathed forth a prayer for his 
~ountry. 

" Such in that momcnt, :15 in all thc past, 
, 0, s:wc my COlllltry, Ilea ,"ell,' was thcn his last." 

\Yhilc these exciting discnssions were absorbing the whole 

attention or the state legislatures, the Confederation was ob

viol1:3ly approaching its final dissolution. It had passed the 
crisis of its fate; and its doom was fixed. As a scheme of 
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government it had utterly failed; and the moment was now 
anxiously expected, when, [I'on1 mere debilit.y, it would cease 

'. 

to have even a nominal existence, as it had long eeased to 
have allY snbstantial authority. The friend::; of the Union 
detcrmiucd to make one morc and Lillal effort. A cOllYcntion 
was called) which framed the constitntion of the United 
States; and it was prc::5cnted to the people for their ratifica
tion or rejection. This measure at once ga YC rh;e to llew 

and more violent political controversies; and the whole cur
rent of popular opinion was impetuously hurried into new 
channel::;. Parties, for and ngainst the adoption of the con-

• 

stitutiOll, were immediately o\'ganized ill every state; and 
the lillE's of political diviHion were for the most part the same: 
which marked the former partiE'S. Virginia, as a leading 
state, bccan1c t.hc scene of the most active exertions; ano, as 
many of her gifted and eloqnent men were arrayed against 
the constitution, so its frielld::; rallied for the approaching 
struggle with a proportionate zeal and ability. 

Mr, Marshall was chosen a member of the convention of 
• 

Virginia, which was called to deliberate upon the ratification 
of the const.itution, u.nder circumstances peculiarly gratiryillg. 
A majority of the voters of the county in which he l'csiJecl, 
werc opposed to the adoption of it; and he was assured, that, 
if he would pledge himselfJo votc against it, all oppo:5itioll 
to his election should be withdrawn; otherwise he would be 
strenuously resisted. He did not hesitate for a moment to 
avow his determination to vote for the con::;titution. To use 
his own language . " The questions, which were perpetually 
recurring in the state legislatures; aT'd which brought annu
ally into doubt principles, which I thought most sacred; which 
proved, that every thing was afloat, and that we had no safe 
anchorage ground; gave a high value in my estimation to 
that article in the constitution, which imposes restrictions 011 

the States. I was consequently a determined advocate for 
its adoption; and became a candidate for the convention." 
The opposition to him rallied with great force; but such was 

• 
• 



CHARACTER AND SERVICES OJ? CHIEF JUSTICE IIIARSIIALL. 059 

his personal popularity, and the sense of his jntegrity, or (as 
ill his mode:;ty he chose to express it) "parties had lIof; yet 
become so bittel', as to extingnish the private aiIections, that 
he was chosen by a triumphant majority. 

Few assemblies have ever been cOllvened under cireum
sta1Jces of a more solemn and imposing responsibility. It 
was nndel':3tood, that the vote of Virginia would havc a 
lwincipal alld perhaps decisive illflnence npon several other 
States; and for some weeks the qnestiol1 of the adoption of 
the cOll:,titutioll hung suspended npon the deliberations of 
that body. On one side were elliisted the powerful inHllcnce 
of Grayson) the strong and searching sense of George Masou, 
and the IHlssionate and captivating cloclucllce of Patrick 
HcIll'Y .. On the ot.her side \\-ere the persuasive talents of 
George Nicholas, the animated flow of Governor Randolph, 
the grave and sententions sagacity of Pendleton, the maseu· 
line logiC' of lUarshall, and the consummate skill and various 
Imowledg(~ of Madison. Day after day, during the period of 
twellty-live days, the debat.e was continued with unabated 
ardor and obstinate perS(Werallee. And it was not until it 
\Vas known that the constit.ution had already been adopted 
by nine State::, (which settled its fate) that Vil'ginin, by the 

. small majority of ten votcs, reluctantly gave her own voice ill 
-

its ra.vor. 
During the whole of this most arduom; and interesting 

contest the leading debates werc principally conducted on 
oppositc sides by Henry and 1\Iuciisoll. 1\11'. Man;lmll con
tented himself with a constant support of his leader. But on 
three great occasions, the debate on the po\vcr of taxation, 
that on the po\ver over the militia, and that on the powers of 
the jridiciary, he gave free scope to his genius, and argued in 
their favor \vith commanding ability. The printed :-;kdches 
of all these debates are confessedly loose and imperfect, and 
do little justice to the eloquence or ability of the rc::pcctive 
speakers. Yet with all their imperfections the most careless 
observer cannot fail to perceive, ill what js attributed to Mr. 

, 
, 

• 

-, 
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Marshall on these occasions, the closeness of logic, the clear
ness of stat.ement, and the comprehensiveness of principles, 
which characterized his labors in the maturer period::; of his 
life. I regret, that the brief space of time, allowed for the 
present notices, docs not justify me in the citation of some 
passages to illustrate these remarks. ; 

It is difilcult, perhaps it is impossible, for us of t.he present 
generation, to conceive the magnitude of the danger::;:which 
then gathered over our country. Notwitil::;tanding ull the 
sufierings of the people, the ackllowledged imbecility, nay the 
absolute nothingness of the Confederatioll, and the dC:3perate 
state of our public affairs, there were men of high character, and 
patriots, too, who clung to the Confederation with an almost 
ilisane attachment..· rl'hcy had becn so long ac:cllstomcu to ._' 
have all their aHectiolls concentrated upon the state govern· 
ment., as their protection agaillst. foreign oppression, that a 

. national government seemed to them but another llame for 
an ovcrwhelming despotism. \Ye ha.ve lived to sec all their 
fears and prophecies of evil scattered to the winds. \Ye have 
witnessed the solid growth and prosperity of the ,vhole coun· 
try, under the auspices of the vational government, to an 
extent never even imagined by its' wannest friclldi:\. \Ye 
have seen our agriculture pour forth it::; variou::; . products, 
created by a generolls, I had almost said a profuse indu8try. 
The miserable exports, scarcely amounting, in the times of 
which I have been speaking, in t.he aggregate, to the sum 
of one or t.wo hnndt"cd thousand dollars, 1l0W almost reach to 

• 

fort.y millions a year in a single staplc. vVe have i:\Cell our 
commeree, which scarcely crept along our noiseless docks: 
and stood motionless and wltherillg, while the breezes of the 
ocean moaned through the creviees of our ruined wharves 
and deserted warehomscs, spread its \vhite canvas ill eyery 
clime; and, laden \vith its rich returns, spring buoyant on the 
waves of the home ports; and cloud the very shorcs with 
forests of masts, over which the f';tars and the stripes are 
gallantly streaming. vVe have secn our manufactures, awak· 
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kcning from a deathlike Iethal'gy, crowd every sheet of our 
tOWlI:; and cities with their busy wOl'lHncn, and their busier 
machinery; alld startling thc silellce of our wide streams,' and 
deep dells, and sequcstere~l valleys. ,"Vo have seen om wild , 

waterfalls subdll'cd by tlw power of man, become the mere 
instruments of his will, ancI ulldel' the gnidance of mechanical 
gcniu::" now driving with unerring certainty the Hying shuttle, 
}lOW weavillg the mysterious threads of the most delicate 
fabric:.:, amI no\\" prcssillg the reluctant metals i11to form, as if 
they \vere but playthings in the hand:; of giallt~. ,"Ve ha vo 
seen our rivcrs bear UPOIl their bl'ight water::; the swelling 
~alls of om coastel's, al1d t lie sleepless wheeb of our steam
boats ill cndlos::; pl'ogre::-;s. Nay, the yel'y tides of the ocean, 

'. ill their'regular ebb and flow in 01.11' port.s, fleel11 now but 
heralds to announce the arrival and clcpartl1l'c of our un
counted na v i gaLion, ,y c IJa ve seen all these things; and' we 
can ~carccJy believe, that there were days and nights, nay~ 
months allll years, in \vhich our wisest patriots and states
men ~at down In anxious meditations to devisc thc measures, 
which ~hol1ld save the COlll1tl'y fl'OlTl impending ruin. The 
tusk ",a::,:, indeed, most arduol1:3; ill which success was far 
more de;::il'cd than expected. Obstillate prej1ll1ices \yere to be 
orcrcom('; and popular influellces were to be resisted. They 
could :::careely hope for their just rew:uds, except 1'ronl a dIS
tant jJo;;;ierity. But they were governed by a supreme Jove 
of their country, and the consciousll(~SS of the inestimable 

• 

, mIne of the objects, if achiewd. Event::;, indeed, have far 
outstripped their most sanguinc imaginillg::;. By the blessjng 
of Providence we have risen, under the auspices of the Fede
ral Const.itution, from a feeble republic to a wide-spreading 
empire. Many of these patriots and statesmen went down to 
their graves \vithout the consolation of having witnessed the 
gloriolls results of their labors. ,"Ve owe them a debt of 
gratitude, which can llC\"Cr he repaid. They laid the broad 
foundations of our government upon public justice, public 
virtue, and pnblic liberty. They reared the superstructure 

56 
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with consummate skill, and of the most solid materials. It 
is for us to say, whether it shall remain through all ages an 
enduring monument of polit.ical wisdom; or, toppling from 
its height, shall bury under its ruins the glory of the past and 
the hopes of the future. It can be preserved only by untiring 

. watchfulness. It may be destroyed by populm' violence, or 
the madness of part.y, or the deeper sappings of corruption. 
It may, like the fragments of other great empires, (may Hea· 
ven avert the evil!) it may 

• 

• 

"I"cavc u namc, at wllich thc world grcw palc, 
To point a moral, or adorn a talc." 

• 

But these are topics, which, tilOugh not inappropriate upon 
the present occasion, are of themselves of too absorbing an 
interest to be discussed, as mere incidents in the life of nny .' 
individual. They may be glanced at in order to do justice to 
eminent pat.riotism; but they essentially belong to that phi. 

, 

losophy, which reads in the history of the past lessons of 
admonition and instruction for the ascertainment of the future. 
Tacitus in other days arrived at the melancholy conclusion, 
Reipublicre Forma laudari facHius, quam evcnire; vel si cvenit, 
haud diuturna esse potest.1 

As soon as the adoption of the Constitution had been 
secured, IVIr. lVIarshaII immediately determined to relinquish 
public life, and to confine his labors to his profession. To 
this resolution, which was urged upon him by the claims of a 
gro\ving family and a narrow fortune, he was not enabled to 
adhere with the steadfastness which he wished. The JiG:;-

• 

tility already evinced against the establishment of the national 
government, was soon transferred in Virginia to an 0pPQlii· 
tion to all its leading measures. Under such circumstances, 

• 

It was natural for the friends of the Constitution to seek to 
give it a strong support iiI 'the state legislature. Mr. Mar· 
shall was according compelled to yield to their wishes, and 
served as a member from 1788 to 1792. From the titne of 

. . 

1 Tacitns, Annal. B. 4: n. 15. 

• 
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the organization of thc government under President vVashillg
tOil, almost every important measure of his administration 
was discn'~sed in the Virginia legislature with great freedom, 
and no small degree of warmth and acrimony. On these 

. occa:;ions, it fell to the lot of Mr. Marshall to dcfend t.hese 
measures, and to mailltain the rights, duties, and powers of 

-

• 

the national government against every att.ack; and he per-
formcd the servjce with great zeal, ilJ(lcpendencc, amI ability. 
In 1792, he again n~t.il'ed from the state legislature, and 
returncd to his professional labors with incrcased activity; 
and soon fouud himself engaged ill all the leading causes 'in 
the state and national tribunals. The excellent Reports of 
this period by my lamented friend, Mr. J l1st.ice Washington, 
exhibit ample proof.'5 of his success in argument. 1 

But, although Mr. Marshall was for some years withdrawn 
from public life, yct he was still comp~lled to take an active 
part ill political discussions. The French Revolution, which 
at its early dawn had been hailed with universal enthusiasm 

, 

throughout America, had now burst out into extravagancies 
, 

and butcheries, which disgmced the cause of liberty, and gave 
r . 

an unbounded license to ferocious mobs and demagogues. 
The monarchs of Europe, alarmed for their own safety, were 
80011 leagued ill a mighty confederacy to crush a revolution, 
dallgerous to the claims of legitimacy, and the st.abilit.yof 
thrones. It was easy to foresee, that if their enterprises 
against France were successful, we, ourselves, should soon 
have but a questionable security for our own independence. It. 
would be natural, after their ~uropean triumphs were com
plete, that they should cast their eyes across the Atlantic, and 
tracc:back t.he origin of the evil to the living example of con~ 
stitutional liberty in this vVestel'll hemisphere. Under such 
circumstances, notwithstanding all the excesses of the French 
Revolution, the mass of the American people continued to 
take the liveliest interest in it, and to cherish the warmest 

. 

1 Sec also nIl'. CaU'l! Reports . 

• 
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wishes for its snccess. These feelings werc hcightened by 
the grateful recollection of thc serviccs rendered to us by 
France in our own Revolniioll; and the consideration, that. 
she was stl'liggling to rclieve herself from oppression:::, under 

• 

which shc had becn groaning for ccntmies. In this posture 
of affairs, there was infillite dangcr, that we should be driven 

__ ===. =::-----.from the moorings of our neutralit.y, and should embark in 
the contest, not only as an ally, but as a pnrty, forcmost in 
the fight, and in the responsibility. vVe wcre jnst recovering 
from the exhaustion, and poverty, and suflering, consequent 
U pOll our own struggle; and the renewal of war would be 
fraught wit.h immeasurable illjl1l'ics, not only to our present 
intercsts, but to our fntnrc national advancement France· 
sa\v and felt the nature of our posit.ion; and partly by 
blandishments, and partly by threats, cndeavored to enlist our 
fortunes, as she had already ::mccecded in enlisting our feel· 
.ings, ill her favor. 'rhe other powers of Europe were lIot less 
eager in their gazc, or less determined in their future course. 
England, hCl':3elf, had already adopted precautionary measures 
to compel us to support our neutrality in an open and ulleom
prqmising mannCl', or to assume the state of posit.ive hosti-

• 

lities. 
It was under these circumstances that President ,"Vashing

ton, having determined to preserve om own peace, and to 
vindicate our rights against all the belligercnts with an even
handed jnstice, issued his celebrated Prodamation of Neutra
lity. The whole country was immediately throw11 into a 
flame; and the two great parties, into which we were then 
divided, engaged, the one in denouncing it, and the oih!?r in 
supporting it, with intense zeal. On this occasion l\Tr. Mar
shall found himsclf, much to his regret, arranged on a dif
ferent side from Mr. Madison. He resolutely! maintained the 
constitutionality, the policy, nay, the duty" of issuing the Pro· 
clamation, by oral harangnes, and by elaborate writings. 
For these opinions he was aUacked with great asperit.y in 
the newspapcrs and pamphlets of the day, and designated by 

-
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way of sigl1ifical~t reproach, as the friend and coadjutor of 
Hamilton, a reproach, which at all times he would have 
counted an honor; but, when coupled (as it was) with the 
namc of vVashington, he deemed t.hc highest praise. He 
defended himself' against these attacks with an invincible 

• 

fil'mne~8 and ability proportioned to the occasion. He drew 
up a series of resolutions approving the eOlH.luet of the Exe
cutive, and carried them by a decided majority at a public 
meeting of t.he citizens of Richmond . 

• 

!rlle result of this eontl'Oversy i::; well known. The admi· 
~ 

lIisti'ation was sustained in its comse by the sober sellse of the 
majority of the nation; and the doctrine, then so strcnuously 
contc:5tcd :lnd boldly denounced, has ever since that time 
been laid up as among the most undisputable of executive 
rights and duties. Probably, at the present day, not a single 
stutesman can be found, of any iufluence in any party, who 
doE'S not deem the measure to have been as well foundcd in 

• 

constitutional law a:5 it was in sound policy. 
In the spring of 1795, .Mr. Marshall was again returned as 

a member of the state legislature, not only without his 
approbation, but against his known wishes. It was truly an 

. honorable tribute to his merits; but it was demanded by the 
critical posture of our public affairs. The treaty with Great 
Britain, negotiated by that eminent patriot, .Mr. Jay, was 
then the subject of universal discussion. As soon as the 
ratification of it was known to have been advised by the 
Senate, the opposition to it broke out with almost unex
ampled violence. Public meetings were called in all our 
principal cities for the purpose of inducing the President to 
withhold his ratification; and if this step should fail, then to 
induce congress to withhold the appropriations necessary to 
carry the treaty into effect. Such a course, if successful, (it 
was obvious) would at once involve us in a war with Eng
land, and an alliance with France. The denunciations of 
the treaty Were everywhere loud and vehement. The topics 
of animadversion were not c0.11fined to the policy, or expedi. 

--
• 
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ency of the principal articles of the treaty. 'l'hey took a 
broader range; and the extraordinary doctrine was advanced ,- . 
and vigorou:3ly maintained: that thc n('gotiation of a com. 
mercial treaty by the BXCClliivc was an infringement of the 

Constitution, and a violation of the power given to congress 
to regulate commerce. 

Mr. IHar:-:hall took an activc part in all the disclls~ion~ 

upon this subject. Believing the treaty inclif1pensablc to thl' 
preservation of peace, and its main provisions beneficial to 
the United States, and consistent wit.h its true dignity, he 
addressed himself with the most diligent attention to an 
examination of all thc articles, and of the objections urged 
against them. It was truly a critical period, not merely for 
the country, but also in an especial manner for the mlminis· .. 
tration. Many cf its sincere friends, from the boldness and 
suddenness of the at.tacks upon it, from the inHamed state of 
the public mind, and from a natural distrust of their own 

judgment upon topics full of embarrassment and novclty,· 
remained in a state of suspense, or timidly yielded themselves . 

. . 

to the prejudices of the times. It hafl been well obscrved in 
the biography of vVashington, that it is difIicult now to 
review the nll'ious resolution::> and addt·csscs to which this 
'occasion gave birth \vithout feeling some degree of astonish· 
ment, mingled with humiliation, on perceiving such proofs of 

the deplorable fallibility of human reason . 
In no state in the Union was a more intense hostility 

exhibited against the treaty than in Virginia; and in none 
were the objections against it urged with more ullsparing or 

impas5ioned earnestness. The task, ther~forc, of meeting 
and overturnil~g them was of no ordinary magnitude, and 

. reqt;lired the resources of a well-instrncted mind. In some 

l'esolutions, passed at a mecting of the citizells of RichmOlid, 
at which Mr. Chancellor vVythe prcsided, the treaty was· 
denounced "as. insulting to the dignity, injurious to the 
·interest, dangerous to the sccurity, and repugnant to the 

·Constitution of the United States." At a meeting of the 

-
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". 
same ciiizen~, subsequcntly hrld, Mr. Marshall introduccd 
certain l'c~ollltions in favor of the conduct of the EXCGlltive, 
und ~nppol'ted them in a ma~terly speech; the bc~t comment 
upon which is, that the rC::iolutiom; were approvcd by a flat

tering mnjol'ity. 
Bnt a more difficult and important duty rcmained to 

be pel'l'ol'll1cd. It was easily foresecn, that the controversy 
would ~OOI1 filld its way into the state legi:-,lature, and 

would there be rcnewed with all the bitter animosity of party 
spirit. So odiom; was the treaty in Virginia, that l'\Ir.l\Iar
shall's friends were exceedingly sDliciton~, ihat he should not 
engage In any legislative debates Oil the suojec1-, as it would 

cCitaillly impair his well-earned popularity, and might even 
subject him -to some rude personal attacks. Hi:; UI1::iwer to 
ullsueh ~llggestions uniformly \vas, that he wonld not bring 

forward any measure to excite a debate on the snbject; but 

if it were brought forward by others, he \vould at all ha
zards vilJdicate the administration, and assert his own opi

nions. The subject was SOOI1 lntrodueed by the opposition; 
and, among other things) the constitutional objections were 

urged with tril.fmphallt confidence. Especially was that 
objectioll prcl3sed, which denied t.he constit.utional right of 
the Executive to conclude a commercial treaty, as a fuYorite 

• 

and ullullswcrable position. The f;peech of Mr. l\bl'shall on 
this occasion has always becn represented as one of the 
noblest eflol'ts of his genius. His vast po\vcrs of reasoning 

were displayed with the most gmtifying success. He de

monstrated, !lot only from the word:; of the Constitution and 
the UlliVCl'fial practice of nations, that a commercial treaty 

was within the scope of the constit.utional powers of the 
Executive; but that this opinion had been maintained and 

sanctioned by Mr. Jeffersoll, by the Virginia delegation in 
congl'ess, und by the leading members of the COllvention on 
both sides. The argument was decisive. The constitutional 
ground was abandoned i and the resolutions of the assembly 

• • 

• 

• 
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were confined to a sim111e disapprobation of the treaty in . 
point of expediency. 

The constitutional objections were again urged in congress; 
in the celebrated debate on the Treaty, in the spring of 1796; 
and there finally assumed the mitigated shape of a right 
claimed by congress to grant. or withholu appropriat.ions to 
carry treaties' into effect. The higilcr gl'Ound, that commer
cial treaties were not, when ratified by the Senate, the su
preme law of the land, was abanuoned; and the subsequent 
practice of the government has, without serious question, becn 
undcr every administration, in conformity to the construction 

• 

vindicated by :Mr. Mar::hall. The fame of this admirable 
argument sprcad through the Union. EYen with his political 

. enemies, it enhanced the estimate of his character; and it . 
brought him at once to the notice of some of the most emi-

- . 

nent statesmen, who then graced the couneils of the nation. 
In the winter of 1796, 1\11'. 1\larsha11 visited Philadelphia: 

to arguc beforc the Supreme Court the great case of 'Ware 
v. Hylton, which involved the question of the right of reco· 
very of British debts which had been confiscated during the 
revolutionary WaT. It is ,:'.ell known that the Quc::;tion was 

~ . 
decided against the side on which Mr, :Marshall was employed. 
On this occasion he was opposed by three of the ablest la\\'
yers then belonging to the Pcnnsylvania bar, This was, of 
itself, under such circumstance:;, no small distinction, But 
the sketch of the argument delivered by him, as we find it in 
the printed Reports, affords conclusive evidence of his juridi
callearnillg, and the great skill with which he arranged his 
materials and sustained the interests of his client, 

It was during this visit that he became personally acquaint
ed with the distinguished men who were then in congress, 
as representatives from the' Northern States. "I then be
came acquainted," says he, in a letter to a friend, " with Mr . 
Cabot, :Mr, Ames, 1'vIt-. Dexter, and :NIl'. Sedgwick of l\Iassa
chusetts, M\'. "\Vadsworth of Connecticut, and Mr. King of 

• 

• 

, 
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New York. I was delighted with these ge~ltIcmcll. 'The par
ticular ~nb.icct (the British Trenty) which introdnced me 
to ihcir lloticc, was at that timc so intcrcsting, and a Vir
ginian, who supported, wit h allY :;;ort of reputation, t he mea
sures of the govcrnmcnj-, was sueb a r{lJ'(t aL'is, that I was 
rccciycd by 1he111 nIl with a degree of kindness which I had 
not aniicipated. I was particularly illtimate wiih MI'. Ames, 
and·could scarcely gain credit with him, when I assurcd him, 
that the appropriations would be seriously opposed in con
gresf!." '1'he event pro\'ed, that he was right. The high_ 
opinion \\'hich he then formed of these gClItlemcn, continued 
to be c:hcrishccl by him through all his future life. 

About this period President \Vashington ofrered him the 
olTtee of' Attorney-General of the United States; but he de-

. , 

dined it on the ground of it:-; interference with his far morc 
!ucrati\'c pradice in Virginia. He continued, however, in 
the state Icgi:'31atll\'c; but he rarely engaged in thc deGates, 
except when the measures of the natiomtl go\'cl'l1mcnt were 
disCll:':o:cd, and reqnired vindication. Nor were llw occasions . 
few, ill which this task was required to he performed with 
a steadv confidence. One of them :::hall be mentioned in his 

• 
own \\'cm15. "It was, I thiuk," said he, "in the sesiiion of 
17UG, that I was engaged ill a debate, which called forth all 
the strength auel violence of party. Some federalist moved 
a resolution, expressing the high eonfidC:llce of the House in 
ihe virtue, patriotism, and wisdom of the Presidcnt of the 
United States. A. motion was made to strike out the word 
lcisdom. In the debate the whole course of the Admillistra
tion was reviewed, and the whole talent of each party was 
brought into action. '\tVill it be believed, that the \\:ord was 
retained by a very small majority? A very small majority 
in the l<>gi:;laturc of Virgillia acknowledged the wi::;dom of 
General \Va:;hington ! " 

Upon the recall of Mr. Monroe as l\Iinister to France, -
Prcsitl<.'llt '\tVashingtoll solicited l\Ir. Marshall to acet'pt the 
appoilltment, as his succesfm"; but he respectfully declined it 

--
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for the same reasons as he had the office of Attorney-Gen. 
eml; and General Pinc\m('y, of South Carolina, was ap. 
pointed in his stead. "I then thought," Haid he, "my deter. 
mination t.o remain at the bar unalterable. l\Iy situation at 
thc bar appeared t.o me to be more independent, and not less 
honorable, than any other; aud my preference for it wa~ 

• 

decid{'d/' 
But he was not long permitted to act upon his own judg. 

ment and choice. Thc French governmellt refusl'd to receive 
General Pinckney; and l\Ir. Adams, (who had then succeeded 
to the presidency,) from an anxious desire to exhaust every 
measure of conciliation, not incompatible with t.he national 
dignity, in June, 1797, appointed Mr. Marshall, General 
Pincl\lley, and l\Ir. (afterward:; Vice-President) Gerry, En· 
voys Extraordinary to the court of France. After no incon· 
siderable struggles in his own mind, (which arc fully c1e\'t~lopcd 
in a paper now in my possession,) l\It-. l\'larshall accepted the 
appointment; and proceeded to Paris, and there, with his 
colleagues, ent.ered upon the duties of the mission. It is 
well kllown, that the mission was unsuccessful; the French 
government having rcfu6ed to enter into any negotiation~. 

The preparation of the oflicial despatches addressed to that 
gO\'crnment upon thi~ occasion was confided to 1\11'. Marshall; 
and these despatches have been univer::;alIy admired. They 
are model:; of sIdHul reasoning, clear illustrat.ion, accurate 
detail, and urbane and dignified moderation. They contain 
a most elaborate review of all the principles of national law, 
applicable to the points in contro\'crsy bctwecn the two 
nations. As state papers, there are not in the annals of our 
diplomacy any, upon which an American can look buck with 
more pride, or from which he can draw more various in· 
struction. 

On his return home Mr. Mar;:;hall resumed his professional 
business, and had the best reasons to believe that it would be 
increased rather than diminished by his temporary absence. 
He was determined to pursue it with renewed ardor. But 
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from this determination he wns again diverted by a personal 
appeal lIlade to him by G~neral vVashillgton, who earnestly 
insititcd: that he should become a candidate for congress. 
After a cOllversation between them of the deepest interest 
and animation, and breathing 011 each side a spirit of the 
purest patriotism, 1\I1'. Marshall reluctantly yielded to the 
\Yi~hes (If General vVashillgton, and became a candidate, and 
wa~ ell'dcd after a most ardent political contest; and took 
his scat in congress in December, 179D. '\-Yhile he was yet 
a candidate, President Adams oflt~red him the seat on the 
bench of the Supreme Court, t.hen vacant by the death of 1\'11'. 
Justirc Iredell. He immediately declined it; and. it 'was 
conferred on that excellent magistrate, 1\Ir. Justice vVash-. , 

wgton. ,. 
The 8es:::ion of congress ill the winter of 1799 and 1800 

'-' 

will be forever memorable in our political annals. It was 
the moment of the final stl'l1gg1e for power between the two 
great political parties \vhich then divided the country: and 
ended, ns is well known, ill the overthrow of the federal 
admini:::tration. l\Iell of the highest talents and influcnce 
were there assemblcd, and arrayed in hostility to each other; 

I rouse the human mind, the pride of power, the hope of vic
\ tory, the sense of responsibility, the dcvotion to principles 
II deemed vital, and the bonds of long political attachment and 
, 

i: action. Undcr such circumstances, (as might naturally be 
, , 
; expected:) eyery important measure of the administration 

was assailed with a bold and vchcmcnt criticism; and was 
defended with untjl'ing zeal and firmness. Mr. Marshall 
took his full share of the debates; and was received with 
a ~istinction proportioned to his merits. Such a distinction, 
in such a body, is a rare occurrence; for years of public ser
vice and experience are usually found inuispensable to acquire 
and justify the confidence of the House of Representatives. 

It is not mv intention to enter into a minnte detail of the 
• 

debates, in which l\'fr. Marshall took a part, or to vindicate 
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. ,,-
his votes or opinions. The duty is ni.ore app~ )riate for n 
different labor. On one occa~ion, howc\'cr, he took a lead
ing part in a most important debate, whieh acquired for him 
a wide public fame, and thereforc requires notice in this 
place. I aliude to the debate on the ea;,e of Thomas Nash, 
otherwise called Jonathan Robbins, who had been surren· 
dered to the British government for trial for a supposed 
murder, committed by him on board of a British ship of war . 

• 
Certain resolutions were brought forward, censuring the COil· 

duct of the Executive for thh; act, in terms of decided disap. 
probation, as unconstitutional and improper. 1\11'. Marshall, 
in the course of the debate, delivered a sp~ech in villdication 
of the right and duty of the Execntive to makc the surrender: 
which placed him at ollce in the first rank of constitutional 
statesmen. rrhc substance of it is now in print. It is one 
of the most consummate juridical arguments which was ever 
pronounced in the hall::; of legislation; and equally remark· 
able for the lucid order of its topics, the profoundness of its 
logic, the extent of its research, and the force of its illustra
tions. It may be said of that :;peech, as was said of Lord 
Mansfield's celebrated Answer to the Prussian Memorial, it 
was R/]Jonse sans 1'cpliqllc, an anRwcr so irresi:5tible, that it 
admitted of no reply. It silenced opposition, and settled then 
and for cver, the points of national law upon which ih~ con· 
troven~y hinged. The reRolntions did not, indeed, falllifele55 
from the Speaker's table, though they were negatived by a 
large majority. But a more unequivocal demon:;tration of 

. public opinion followed. The denunciations of the Exceu· 
tiyc, which had hitherto been harsh and clamorous every
\vhere throughout the land, sunk away at once illto cold and 
cautions whispers only of disapprobation. Whoever reads 
that speech eyen at thi::> distancc of time, when the topics 
haye lost mnch of their intC'rrRt, will be struck with the prodi· 
gious powers of analYRis and reasoning which it di5plays; 
and which are enhanced by the consideration, that the whole 
!:iul?ject was then confessedly new in many of its a~pcct:3. 
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In May, 1800, President Adams, without any personal 
communication with Mr. Marshall, appointed him Secretary 
of 'Val'. Before, however, he was called to enter upon the 
duties of that otIicc, the known rupture took place between 
the President and Colonel Pickering j and l\lI". l\Iarshall was 
appointed Secretary of State in the stead of the latter. The 
appointment was evcry way honorable to his merits; and no 
one doubted, that he was emillently qualified for the cli;:;cllUrge 
of its arduous and important duties. 

Anel, here, I cannot but take great pleasure in recording 
a circnmstance equally honorable t.o all the parties concerned. 
Without intending in the slightest degrce to enter upon the 
di~cu~:;ion of the controversy between the President and 
Colonel Pickering, I may be permitted to say, that the cir· 
cumiitanccs, necessarily attcllding the dismissal of the latter 
from oJlice, wcre calculated to awaken a strong sense of in
justice in the mind of an ofilcer of unquestionable integrity 
and patriotism. rrhe rupture grew out of a very serious 
dilTerence of opinion upon very grave political measures j and 
Mr. Marshall entertained a decided attachment to the views 
of the President. Under such circumsta.nces, it would have 
been not unnatural, that the late Secretary should have felt 
some prejudices against his successor; and that there should 
have been some withdrawal of mutual confidence and per
haps respect between them. No such event occurred. On 

. the contrary, each, to the day of his death, spoke of the other 
in terms of enviable commendation j and their mutual frank 
and familial' friendship was never in the slightest manner 
interrupted. I have often listened to the spontaneous praise 
besto\\"cd on l\Ir. Marshall by Colonel Pickering, (a man to 
whom might justly Be applied the character, Incorruptajides 
l/1u!aqile t'eritas, et mens cOllscia 1oecli,) in his own peculiar 
circle of friends with unmixed delight. It was full, glo\ving, 
and afiecting. It was a hibute from one of such sincerity of 
thought and purpose, that praise, even when best deserved, 
came from his lips with a studied caution of language. His 

--0/ 
• 



• 

674 MISCELLANEOUS WRITINGS • 
• 

conversation, always instructive, on these occasions rose into 
eloquence, beautiful, nay, touched with a moral sublimity;· 
When all the circumstances arc considered, I think, that I do 
not overestimate the value of ·this example of mutual con
fidence and friendship, when I pronounce it as gratifying as 
it is rare. It prostrates in the dilst all petty rivalry for public 
distinction. It shows, that great minds (and perhaps great 
minds only) fnlly understand that exquisite moral truth, that 
no man stands in another man's way in the road to honor; 
and that the world is wide enough for the fullest display of 
the virtues and talents of all, without intercepting a single 
ray of light reflected by any. 

On the thirty-first of January, 1801, Mr. Marshall received 
the appointment of Chief Justice of the United States. It is 
due to his memory to state, t.hat it was conferred on him, not 

. only without his own solicitation, (for he had in fact recom· 
mended another person for the ofIi.ce) bi..1t by the prompt and 
spontaneous choice of President Adams npon his own unas
sisted judgment. The nomination was unanimously con
firmed by the Senate j and the Chief Justice accordingly took 
his seat on the bench at the ensuing term of the Supreme 
Court. I trust, that I am not violating any private CP11-

fidence, when I quote, from a letter of the distinguished son 
of this distinguished patriot, a p~ssage on this subject, to 
which the whole country will respond without hesitation. It 
inclosed ~ judicial commission to a gentleman, no\v justly 
enjoying the highest professional reputation; and says with 
equal felicity and truth " One of the last acts of my father's 
administration was the transmission of a commission to John 
Marshall, as Chief Justice <;>f the United States. One of the 
last acts of my administration is the transmission of th.e 
inclosed commission to you. If neither of us had ever done 
any thing else to deserve the approbation of our country, and 
of posterity, I would. proudly claim it of both for these acts, 
as due to my father and myself." The claim is, indeed, a 
proud claim to distinction. It has received7 as it deserved, 

• 
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the approbation of the whole country. The gratitude of 
posterity will also do just homage to the sagacity, foresight, 
dbinterestcdncss, and public spirit of the choice. It was in 
moral dignity the fit close of u political life of cxtraordinary 
brilliancy. In public importal)Ce it scarcely yielded to any 
act of that life, except the motion for the Declaration of Inde
pendencc. Such honor from such hands was felt to bc doubly 
dear. It was the highest praise from one, whose title to 
confer it had been earncd by long services in the cause of 
liberty. The names of Adams and Marshall became thus 
indissolubly connceted in the juridical and constitutional 
history of the country. 

From this time until his death the Chief Justice contil1:1ed 
in the discharge of the duties of his exalted ofrice with unsul
lied dignity, and constantly increasing reputation. Notwith
standing his advanei:-g years, no sensible inroad had been 
made upon his general health, until the last term of the Court, 
when it was obvious, t,hat --his physical strength had passed 
the utmost. stretch of its vigor, and was in a state of rapid 
decline. His intellectual powers still, however, retained their 
wonted energy; and, though hc was suffering under great 
bodily pain, he not only bore it with an uncomplaining spirit, 
but continued to take his full share of the business of the 
Court. No better proof need be required of his intellectual 
ability than his opinions, which stand recorded in the last 
volume of 'Reports. 

At the close of the term he returned to his residence in 
Virginia; and he was afterwards induced, by the solicitations 
of his friends, to visit Philadelphia, in the expectation of re
ceiving some aid from the distinguished medical skill of that 
city. Hi:; constitution, however, had become so shattered, 
that little more remained to be done, during the last weeks 
of his life, than to smoothe the downward path towards 
the grave. He died on the sixth day of July last past, about 
six o'clock in the evening,. in the arms of his children, with· 
out a struggle; and, to use the expressive language of one 

• 
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who was present, hi::; last breath was the softest whisper of a 
zephyr. Fortunately, by t.he considerat.e ldndness of his 
friends, he was spared tho lmowlcdge or the death' of his 
eldest. SOil, \"ho lost his life a few days before by a most 

_ calamitous accident; an event, which, from the-high charac
ter of the SOI1, and his strong afll~ction for him, would have 
filled his last hours with inexpressible anguish. 

He was fully aware of his approaching end, anel prepared 
to meet it with a calmness built upon the fixed principles, by 
whieh he had regulat.ed his life. Two days only before his 

, 

death he wrote an.inscription to be placed on his tomb, in the 
following simple a'nd modest terms: "John l\inl':5hall, SOil of 
Thomas and l\Iary Mar::ihall, \vas born on the 24th of Sep
tember, 175;), intermarried, with 1\'1ary vVilIis Ambler the 3d 
of January, 1783, departed this life the ' of ,18." 

What can be more affecting than these few facts, the only 
ones, which he deemed in his last moments worth rccording! 

, 

His birth; his parentage; his marriage i his death. His 
parents, to whose memory he was attached with a filial piety, 
full of reverence; his marriage to the being, whom he had 
loved with a singleness anel devotedness of affection neyer 
surpassed; his own birth, which seemed principally memo-

, 

rable to him, as it connected him with beings like these;-
his own death, which was but an event to re-unite him with 
those, who had gonc before, in a world, where there should 
be no more suffering or sorrow; but kindred souls should' 
dwell together, even as the angels in heaven. 

I have now finished the narrative of the life of Chief Jus
tice Marshall, a life which, thol12'h unadorned by brilliant 
passages of individual adventure, or striking events; carries 
with it (unless I am greatly mistaken) that, which is the 
truest title to renown, a fame founded on public and private 
virtue. It has happened to him, as to many other distin
gllilShed men, that his life had few incidents; and those which 
belonged to it werc not far removed from the ordinary course 
of human events. That life was fillcd up in the conscientious 

, 
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discharge of duty. It was throughout mal'l{ed by a wise and 
considerate propriety. His virtues expanded with the gradual 

, 
development of his character. They were the natural growth 
of deep-rooted principles, working their way through the 
gentlest affections, and the purest ambition. No man ever 
had a loftier desire of excellence j but it was tempered by a 
kindness, which subdued envy, and a diffidence, which extin
guished jealousy. Search his whole life, and you cannot lay 
your finger on a single extravagance of design or act. There 
were no infirmities, leaving a permanent stain behind them. 

, There were no eccentricities to be concealed j no follies to be 
'-
, apologized for j no vices to be blushed at j no rash outbreak-

ings of passionate resentment to be regretted; no dark deeds, 
. disturbing the peace of families, or leaving them wretched by 
its ,desolations. If here and there the severest f.!crutiny might 
be'thought capable of detecting any slight admixture of 
humari' frailty, it was so shaded off in its coloring, that it 
melted into some kindred virtue. It might with truth be 
said, that the very failing leaned to the side of the charities 
of life; and carried with it ~ the soothing reflection . Non 
multum abludit imago. It might excite a smile; it could 
never awaken a sigh. 

Indeed, there was in him a rare combination of virtues, 
such ouly as belongs to a character of consummate wisdom; 
a wisdom which looles through this world, but which also 
looks far beyond it for motives and objects. I know not, 
whether such wisdom ought to be considered as the cause, or 
the accompaniment, of such virtues j or whether they do not 
ill truth alternately act upon, and perfect each other. 

I have said, that there was in him a rare combination of 
virtues. If I might venture, upon so solemn an occasion, to 
express my own deliberate judgment, in the very terms most, 
significant to express it, I should say, that the combination 
was so rare, that I have never known any man, whom I 
should pronounce more perfect. He had a deep sense of 
moral and religious obligation, and a love of truth, constant, 

, 
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enduring, unflinching. It naturally gave rise to a sincerity of 
thought, purpose, exprcssion, and conduct, 'which, though 
never severe, was always open, manly and straightforward. 
Yet it was combined with snch a gcntle and bland demeanor, 
that it neycr gave oficnce; but it was, on the contraiy, most 
persuasive in its appeals to the understanding. 

Among Christian sects, he personally attached himself to 
the Episcopal Church. It was the religion of his early edu
cation; and became afterwards that of his \choice. But he 
was without the slightest tonch of bigotry or intolel'ance . 

. His benevolence was as wide as Christianity itself. It em
braced the human race. He was not only liberal in his feel
ings, and principles, but in his charities. His hands were 
open upon all occasions to succor distress, to encourage enter· 
prise, and to support good institutions. . 

He was a man of the most llna.ffected modesty. Although 
, 

I am ,persuaded, that 110 one ever, possessed a more entire 
sense of his own e:xtraoi'dinary talents and -acquirements, 
than he; yet it was a quiet, secret sense, without pride and 

, 

without ostentation. May I be permitted to say, that, during 
a most intimate friendship of many, many years, I neyer upon 
any occasion was ablc to detect the slightest tincture of per
sonal. vanity. He had no desire for display j and no ambition 
for admiration. He made no effort to win attention in con· 
versation or argument, beyond what the occasion absolutely. 
required. He sought no fine turns of expression, no vividness 
of diction, no ornate elegancies of thought, no pointed sen· 
tences, to attract observation. What he said was always 
well said, bccause it came from a full mind, accustomed to 
deep reflection; and he was rarely languid, or indifferent to 
topics which interested others. He dismissed them without 
regret; though he discussed them with spirit. He never 
obtruded his own opinions upon others j but brought them 
out only, as they were sought, and then with clearness and. 
ealmness. Upon a firs't introduction, he would be thought to 
,be somewhat cold and reserved; but he was neither the one 
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1101' the othcr. It was simply a habit of easy tacitl1l'llity, 
. waiting, as it were, his own turn to follow the line of conver

saliol1, and Hot to prcsnme to lead it. Even this habit melted 
away ill t.he presence of the young; for he always looked 
upon them with a sort of parental fondness, and enjoyed their 
phtyful wit, and ii'esh and confident enthusiasm. IVIect him 
in a stage-coach, as a stranger, and travel with. hEn a whole 
day, and yon would only be stmck with his readiness to 
udmini::,ter to the accommodations of others, and his anxiety 

. to appropriate the least to himself: Be with him, the un
lmown guest at an inn, and he seemed adjusted to the very 
sccnc, partaking of the warm welcome of its comforts, when
ercr found; and if not found, resigning himself without com
plaint to its meanest al'l'allgemcnts. You would never sllspect, 
ill either case, that he was a great man; far less that he was 

, 

, 

the Chief Jnstice of the United States. But, if perchance 
ill\'ltcc1 by the occasion, Y0U drcw him into familial' conversa- . 
tion, you wo"lld never forget that you had seen and heard 
tliat H aIel man eloquent." 

He had great simplicity of character, manners, dress, and 
deportment; and yet with a natural 'dignity, that suppressed 
impertinence, and silenced rudeness. His simplicity was 
nercr accompanied with that want of perception of ,vhat is 
right, and fit for the occasion; of that grace, which wins 
respcct; or that propricty, which· constitutes the essence of 
refincd courtesy. And yet it had an exquisite niiivetc, which 
charmed everyone, and gavc a sweetness to his familial' con
versations, approaching to fascination. The first impression 
of a stranger, upon his introduction to him, was generally 
that of disappointment. It seemed hardly credible, that such 
simplicity should be the accompaniment of such acknow- , 
.ledged greatness. The consciousness of power ,vas not there; 

, 

the air of ofIice was not there; there was 110 play of the lights 
or shades of rank; no study of effect in tone or bearing. You 
saw at once, that he never thought of himself; and that he 
)vas far more anxious to know others, than to be ]mown by 

• 

7 

• 
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them. You quitted him with increased reverence for human 
greatness; for in him it seemed inseparable from goodness. 
If vanity stood abashed in his presence, it was not, that he 
rebu\\cd it j but that his example showed its utter nothingness. 

. He was a man of deep sG,l1sibility and tenderness; nay, he 
• 

, • was an enthusiast in regard to the domestic virtues. He was 
• endowed by uature with a temper of great susceptibility, 

• 

easily excited, and warm, when roused. But it had been so 
schooled by discipline, or rather so moulded and chastened 
by his affections, that it seemed in gentleness, like the dis· 
tilling dews of evening. It had been so long accustomed to 
flow in channelS-,-where its sole delight was to give or secure 
happiness to others, that no one would have bdieved, that it 
ever could ha.ve been precipitate or sudden in its movements. 
In truth, there was, to the very close of his life, a romantic 
chivalry in his feelings, which, though rarely displayed, except 
in the circle of his most intimate friends, would there pour 
out itself with the most touching· tenderness. In this confi· 
dential intercourse, when his soul sought solace from the 
sympathy of other minds, he would dissolve in tears at the 
rec.ollection of some buried hope, or lost happiness. He 
would break out into strains of almost divine eloquence, 
while he pointed out the scenes of former joys, 01' recalled the 
memory of other days, as he brought up their images from 
the dimness and distance of forgotten years, and showed you 
at once the depth, with which he could feel, and the lower 
depths, in which. he could bury his own ciosest, dearest, 
noblest emotions. After all, whatever may be his fame in 
the eyes of the world, that which, in a just sense, was his 
highest glory, was the purity, afiectionat{mess, liberality, and 
devotedness of his domestic life. Horne, home, was the scene 
of his real triumphs.rrhere, he indulged himself in what he 
most loved, the duties and blessings of the family circle. 
There, his heart had its full play; and his social qualities, 
warmed, and elevated, alld refined by the habitual elegancies 
of taste, shed around their beautiful and blended lights. rrhere, 

, 

• 
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the sunshinc of his soul difl'l1:-:;cd its soft radiance, and cheered, 
and ~oothed, and iranquillizcd the passing hours. 

May I be permitted also in this presencc to allude to 
unotitel' trait in his characler, which lets us at once jnto the 
inll1o:;t l'f'ec::;ses of his feelings with an unerring cerhlinty." I 
allnde to the high valne in which he held the female sex, as 
the frielld:"', the companion:", and the equals of mall. I do 

" 

not h{'I"\~ mean to refcr to the courtesy and delicate kindness 
witll which he was accustomed to treat the sex.; but rather 
to lIw ullalTeet-cd respect with which he Hpokc of theil' aecom· 
plislllnel1j-~, their talellts, their virtues, and their excellencies. 
Thc ~col1s and jeers of the morose, the bittcr taunts of the 

" 

satirist, amI th, lighter ridicule of the wit.ty, so profusely, 
and often so 1] ngeneronsly, pOUl'ed out upon transien t follies 
or fa:;hiolls, found 110 sympathy in his bosom. He was still 
farthcr above the commollplacc flattcries, by which frivo
lity seeks to administer alimcut to personal vanity, or vice 
to make ij"s approaches for baser purposes. He spoke to the 
8(,X, when present, as he spoke of them, when absent, in 
language of just appeal to their understandings, their tastes, 
and their duties. He paid a voluntary homage to their 
genius, and to the beautiful productions of it, which now 
adorn almost eyery branch of literature and learning. He 
read those productions with a glO\ving gratitude. He 
proudly proclaimed their merits, and vindicated on all occa-

" sions their claims to the highest distinction. And he did 
not hesitate to assign to the great female authors of our day 
a rank, not inferior to that of the most gifted and polished of 
the other sex. But, above all, he delighted to dwell 011 the 
admirable adaptation of their minds, and sensibilities, and 
atlcctiolls to the exalted duties assigned to them by Provi
dencc. Their snpel'ior purity, their singleness of heart, their 
eX(luieite perception of moral and religious sentiment, their 
maternal devotedness, their uncomplaining sacrifices, their 
fearlessness in duty, their buoyancy in hope, their courage in 
despair, their love, which triumphs most, when most pressed 

-- -- -
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by dangers and difficulties; which ,vatches the couch of 
sickness, and smooths the bed of death, and smiles even in 
the agonies of its o\vn sufrerings; , 'rhese, these were the 
favorite topics of his confidential conversation j and on these 

• 

he expatiated with an enthusiasm which showcd them to be 
present in his daily meditat.ions . 

• 

. I have hitherto spoken of tr~its of character, belonging in 
• 

a great measurc to his private life. Upon his public life we 
may look with equal satisfaction. It was without stain or 
blemish. It requires no concealment or apology, and may 
defy the most critical and searching scrutiny. He was never 
seduced by the allurements of oHicc to a desertion of his 
principles. He was never deterred from an open vindication 
of them by popu]a~ clamor, or party cabal; by the frowll~ of 
power, or the fury of mobs. His ambition took a loftier 
range. He aspired to that fame which is enduring, and may 
justly be conferred by future ages; not to that fame which 
swells with the triumphs of. the day, and dies away, long 
before it can reach the rising generation. To him might be 
applied the language of another great magistrate 1 lIe 
wished for popularity; that popularity which follows, not 
that which is run after; that popularity which, sooner or 
later, never fails to do j tlstice to the pursuit of noble ends by 
noble means,. He would not do· what his conscience told 
him was wrong to gain the huzzas of thousands, 01' the 
daily praise of all the papers which came from the press. 
He would not avoid to do what he thought was right, though 
it should draw on him. the whole artillery of libels; all that 
falsehood or malice could invent, or the credulity of a deluded 
populace could swallow. 

There was throughout his political life a steadfastness and 
consistency of principle as striking as they were elevating. 
During more than half a century of public service, he main· 
tained with inflexible integrity the same political prinpiples 

1 Lord Mansfield, 4 Burr. R. 2562. 
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with which he begun. He was content to live by, 'with, and 
• 

for his principles. Amidst the extmvagancies of parties at 
different times, he kept on the even tenor of his way with a 
calm and undeviating firmness, never bending under the 
pressure of adversity, or bounding with the elasticity of suc
cess.His counsels were always the counsels of moderation, 
fortified and tried by the results of an enlightened experience. 
They never betrayed either timidity or rashness. He was, 

" 
in the original, genuine sense of the word, a federalist ' a 
federalist of the good old school, of which vVashington was 
the acknowledged head, and ill which he lived and' died. 
In the maintemince of the principles of that school he was 
ready at aU times to stand forth a determined advocate and 

• 
supporter. On this subject he scorned all disguise.; he 

• 

aficctcd no change of opinion; he sought no shelter from 
reproach. He holdly, frankly, and honestly avowed himself, 
through ev.i~ report and good report, the disciple, the friend, 

• 

~nd the admircr of Washington and his political principles. 
He had lived-in times whell these principles scemed destined 
to secure to the party to which he belonged an enduring 
triumph. He had lived to see all these pro~i)ccts blasted; 
and other statesmen succeed with a power and influence of .
such vast extent, .that it extinguished all hopes of any future '. 
return to office. Yet he rcmained un..,haken, unseduced, 
ullterrificd. He had lived to see many of his old friends 
pass on the other side ; and the gallant band, with which he 
had borne the strife, drop away by death, one after another, 
until it scemed reduced to a handful. Yet he uttered neither .. 
a sigh, nor a complaint. When, under extraordinary excite
ments in critical times, others with whom he had acted, 
despaired of the republic, and were willing to yield it up to a 
stem necessity, he resisted the impulse and clung to the 

. Union, and nailed its colors to the mast of the Constitution. 
. It is no part of my duty or design upon the present occa

sion to expound or vindicate his political opinions. That 
would of itself furnish ample materials for a discourse of a 

• 

- -

• 
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differcnt character. But it i::; duc to t.ruth to declare, that no 
man was ever more sincerely attachctl to the princi pIes of 
free govcl'llment; no man ever chcri::;hed republican ill~titu
tions with more singleness of heart and pUl'pose; no mall 
eyer adhered to his country with a stronger filial aficclion j 
no man .in hi~ habits, manner;;;, feelings, pnr::mits, and actions, 
ever cxemplified more perfeetly that idol of chivalry, a patriot 
without fear and without reproach. nut, on the other hand, 
no man was cyer more sensible of the danger::; incitlcnt to 
free institntions, and cspecially of tho:-:e which threaten our 
national existence. He saw and felt where the weahcsses of 
the republic lay. He wished, eal'l1csily wished, perpetuity to 
the Constitution, as the only ~olid foulldation of our national 
glory and independence. But he foresaw what our COlmc 

would be; and he never hesitated to express what his fears 
were, and whence the ruin of the Constitution must come, if 
it shall come at all. In his view, the republic is not de:;tincd 
to perish, if it shaH pcrish, by the overwhelming power of the 
national government; but by the resisting and counteracting 
power of the state sovereignties. He thought with another 
kindred mind, whose vivid language still rings in my ears 
after many years, as a voice from the dead, that in our 
government the centrifngal force is far greater than the cen
tripetal; that the danger is not, that we shall fall into the 
sun; but that we may fly off in eccentric orbits, alllI neyer 
rcturn to our perihelion. \Vhether his prophetic fears were 
ill or well founded time alone can decide; time, which 
SWCE.'pS away thc schemes of mall's invention; but leaves 
immovable on their foundations thc eternal truths of nature. 

Hitherto, I have spoken of the attributes belonging to 
his moral charactcr, and the principles, which governed his 
life and conduct. On these, I confess, that I dwell with a 
fond and reverential enthusiasm. There was a dai!y beauty 
in these, which captivated the more, the nearer they were 
approached, and the more they \vere gazed on. Like the 
softened plays of moonlight, they served to illuminate all 
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• 

object:::, at the same time that tlwy mellowed and harmonized 
them. Bnt, I am admonblwd, that the uuties of the present 

occasion require me to dwell rather 011 his inteUectuul, than 
hi:; moral qnalitic::-. He stands before u;;; rathet, as the head 

of a learned profession, than as a priyutc citizen, or as· a 

statesman. 
lIe was a great man. I do not mean by thif.;, that umong 

his contemporaries he was justly entitled to a high rank for 

hi;.; illtclle'ctl1al endowments, an equal among the master

spirirs of the day, if llot facile princeps. I go fm:ther; and 

insist, ihat he would 11 a \'(1 been deemed a great man in any 

age, and of all ages. H9" was onc of tho:;;e, to whom centu
ries alone giyc birth; stmMing out, like beacon lights on the 

loftiest eminences, to guide, admonish, and instruct future 

generations, as ,,'ell as the present. It did llot happen to him, 

as it bas happened to many men of celebrity, that he appeared 
greatest at a distance; that hi::; superiority vanished on a close 

surrey; and that familiarity brought it down to the standard 

of common minds. On the contrary, it required some degree 

of intimacy fully to appreciate his powers; and those who 
kne\\" him best, and saw him most, had daily reason to won· 

cler at the vast extent and variety of his intellectual resources. 

His genius was rather contemplative, than imaginative. It 

seemed not so much to give direction to his other intellectual 

power::;, as to receive its lead from them. He devoted him

self principally to serious and profound studies; and employed 
his iuycntion rather to assist philosophical analysis, than to 

gather materials for ornament, for persuasion, or for pictur

esque effect. In strength, and dcpth, and comprehensiveness 

of mind, it would be difIicult to name his superior. He 

sOllght.for truths far beyond the boundaries, to which inqui

sitive and. even ambitious minds are accustomed to push their 
inquiries. He traced them out from their first dim lights and 

paIy glimmers, until they stood embodied before him 'with a 

clear and steady brightncss. His sagacity was as untiring, 

:u: it was acute; and he saw the conclusion of his premises at 
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old. He was not ambitious or literary distinction. But his 
, 

great work on the life of vVashillgton ~hows his capacit.y for 
historical composition in the most favorable light. It will 
forever rcmain a monument of his skill, sound judgment, and 

• 

strict impartiality; and must hI the future, as in the past: be 
a standard authority for all other historians. 

In contemplating his profcs:;ional career it cannot for a 
moment be doubted, that he must have occupied the foremost 
rank among advocates. Such accordingly has bccn his repu-

-
tUtiOll transmitted to us by his contemporaries at the bar. 
Frolll \vhat has been already said, his po\vers of argument 
must have ensured him entire success. In his manner he 
was earncst, impressive, deliberative; but at the same time 

, 

far more iutent 011 his matter than his manner. Never hav-
ing lmown him, while he was at the bar, I should have silently 
drawn the conclusion, that his forensic arguments were more 
distinguished for masculine sense, solid reasoning, and forcible 
illustration, than for impassioned appeals, or touching pathos, 
erell when the latter might fairly enlist the judgment of an 
advocate. But there have been times in private COllversa· 
tions and conferences, in which he has bcen roused by the 
interest of the subject to such a glowing strain of animated 
reasoning, tlJat I am cOllvinced that he was no stranger to 
appeals to the heart; and that when he chose, he could call 
up from the vcry depths of the soul its most powerful feelings. 

In regard to eloquence, if by that be mel'ely meant an 
ornamented diction, splendor of style, impassioned delivery, 
and fine flourishes of rhetoric, it could scarcely _~e said to 

I belong to his forensic addresses. In the vie\v of su(:h_a mind 
\ as his, there were graver duties to be performed, and more 
, ' 

· important interests to be secured. He loved the law as a,. 

science, and not as a trade; and felt the full dignity of being 
a minister at its altars. He deemed himself under deep re· 
sponsibility, not to his client alone, but to the court, and to 
the cause of public justice. He studied to know what the 
precepts of the law were, that he might apply them to his 

• 
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cause, and not to pCl'Yert them to aid the triumph of injus-
• 

tiec, or to swell the trophies of cunning, or avarice, or profli-
gacy. His notions of proCessional ·morah; and obligations 
'were fur diflf.!rcnt from such mean and debasing pllltcl'in!!'s 

u 

with conscience. He argued /01' the law, and with the law, 
and/rom the law. He uisdaincd to mislead the court or jury, 
if he could; and he gave to both on all occasions the ~upport 
and the instrnction of his ample studies. 

But if by eloquence be meant the power to addrcs~ other 
men's minds in language expressive ullliluminous; to prcsent 
t.he propel' topics of argnmcllt in their jnst order and fulness; 
to convince the understanding by cm'nest and sententious 
appeals; and, by the force of reasoning, to disarm prejudices, 
to subdue passions, and to dist-\ipate popular delusions; if 
these be the attributes of eloquence, then, indeed, few men 

. ' 
might more justly aspire to such a distinction. I would not 
claim for him, that he possessed the power to seduce mcn's 
understandings by persuasive insinuations or honeyed accents; 
but I affirm, that he withdrew their understandings from the 
potency of such artifices, so that they felllifcless at hi:; feet; 
- telumqlle imbelle sine ietll. To him may unhesitatingly 

, 

be applied the language of Cicew, pronounced upon one of 
the greatest lawyers of Rome, that he possessed a mastery of 
the highest art of oratory; thc art of analyzing, defining, and 
illustrating a subject; separating the true [wm the false; and 
deducing from each the appropriate consequences; artem, 
qUffi doeerct rem ulliversam tribllcre in partes, latentem expli. 
care definicndo, obscuram explanare interpretando; ambigua 
primum viderc, deinde distingncre; postremo, habere regn' 
lam, qua vem et falsa judicarcntur; et qUffi, quibus positis, 
essent, qmcque non essent, consequentia. Hie cnirn attulit 
hane artem, omnium artium maximam, quasi lneem, ad ea, 
qUED confuse ab aliis ant l'espondebantur, aut ageballtnr.1 

But it is principally upon his character as a 'Magistrate, 
• 

1 Cicero Dc Claro Orator. Cap. 14. 
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prcsiding over the highest tribunal of the nation, that the 
solid fabric of his fame must rest. And there let it rest; for the 

fOllndations arc deep, and the superstructure fitted for immor
tality. 'rime, which is perpetually hurrying into a common 
oblivion the flatterers of kings, and the flatterers of the people, 
the selfish demagogues, and the \vary courtiers, serves but to 
make tnw greatness better known, by dissolving the mists of 

prejndice and passion, which for a while conceal its truc 
glory. 'rhc life of the Chief Justice extcmlcd over a space, 
rare in the annals of jurisprudence; and still more rare is 
snch a life, with the accompaniment of increasing reputation. 
There was nothing accidental or adventitious ill his judicial 

character. It grew by its own native strength, unaided by 
the sunshine of power, and unchecked by cold neglect, or 

unsparing indifference. Thc lifc of Lord Mansfield was one 
of the longest and most splendid in thc juridical history of 
England. That of the Chief Justice was longer, and may 
fairly rival it in the variety of its labors, in the glory of its 
achiercmellts, and in its rapid advancement of thc science of 
jurisprudence. . 

The Chief Justiceship of the United States is a station full 

of perplexing duties, and delicate responsibilities, andl'equir
ing qualities so various, as well as so high, that no man, 
conscious of human infirmity, can fail to approach it with 
extreme diffidence and distrust of his own competency. It is 
the rcry post, where wealmcss, and ignorance, and timidity 
must instantly betray thernselves, and sink to their natural 
levcl. It is difficult even for the profession at large fully to 
appreciate the extent of the labors, the various attainments, 
the consummate leal'l1ing, and the exquisite combination of 
moral qualities, which are demanded to fill it worthily. It 
has hitherto been occupied only by the highest class of minds, 
which had been trained and disciplined by a long course of 
public and professional service for its functions. Jay, Ells
worth, and Marshall, have been the incumbents for the whole 

period since the adoption of the constitution; and their extra-
58 ~ 

• 

• 
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ordinary endowmen1:s have in a great measure concealed 
fl'Om the public gaze the (hllgers and the difficulties of this 
dazzling vocation. 

There is nothing in the juri:3prndcnee of the States, which 
affords any parallel or measure of the labOl's of the national 
courts, The jnrisprndcncc of each state is homogencous in 
its materia]~. It deals with institutions of a uniform ella' 
raeter. It discusses questions of a lIahne familiar to the 
thoughts and employments of the whole profession. The 
learned advocate, who finds himself transfened, by public 
favor or supcl'ior ability, ii'om the state bar to the statc bench, 
finds the duties neither new nor embarrassing i'1 their ele· 
ments or details. He passes over ground, where the path. 
ways arc known and measlll'cd; and he finds pleasure in 
retracing their windings and their passages. He may exclaim 
with the poet, Jllvat iterare labores; and he indulges a safe 
and generous confidence in his own juridical attainments. 

How diflercnt is the case in the national courts! With 
whatever affluence of learning a judge may come there: he 
finds himself at once in a scene full of distressing novelties 
and varieties of thought. Instead of the jl1l'!sprudence of a 
single state, in which he has been educated and trained, he is 
at once plunged into the jurisprudence of twenty-four States: 
essentially differing in habits, laws, institutions, and principles 
of decision. He is compelled to become a student of doc· 
trines, to which he has hitherto been an entire stranger; and 
the very language, in which those doctrines are sometime~ 
expressed, is in the truest sense to him an unknown tongue. 
The words seem to belong to the dialect of his native Ian· 

• 

guage; but other meanings are attached to them, either se 
new, or so qualified, that he is embarrassed at every step 0 

his progress. Nay; he is required in some measure to forge 
in one cause, what he has learned in another, from its inar 
plicability or local impropriety; and new statutes, perpetuall 
accumulat.ing 011 every side, seem to snatch from his gra~ 

the principles of 10ca11aw, at the moment when he is begil 
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\ling to congratulate himself upon the possession of them. 

Independcnt of this complicatcd intermixturc of state juris

p\'lldl'lIce, he is compelled to master the whole exteut of Ad

miralty and Prize Law; the public and private law of na· 
tions; and the varieties of Bllglish and American Equity 

jurispmdcllce. 1'0 these confessedly herculean labors he 

mt1~t now add some reasonable knowledge of the Civil Law, 

and of the jurisprudence of France and Spaill, as they break 

upon him from the sunny regions of the farthest Sou~h. Nor 
is this all; (though much of ,yhat has been already stated 

mU:3t be new to his ·thoughts,) he must gather up the positive 

regulations of the statutes and treaties of the national govern

ment, and the silent and implied results of its sovcreignty and 
action. He must finally expand his studies to that most 

important brandt of national jurisprudence, the exposition of 
constitutional law, demandit:ig, as it docs, a comprehensive
ness of thought, a calmness :.of judgment, and a diligence of 

research, (not to speak of other qualities:) which cannot be 

contelllplated ,without the most anxious appl'chen::iiollS of 
failure. vVhen the::ie varion:;; duties are considered, it is 

scarccly too much to say, that they present the same discou

raging aspect of the national jurisprudence, which Sir Henry 

Spelman has so feelingly proclaimeu of the municipal juris

prudence of England, in his day; .ilIalem, non ingentem. 
solum, sed perpetuis lwmeris s'llstinellda}}t. 

These, however, are but a part of the qnalificatiolls required 

of the mall, who holds the office of Chief Justice. Hc must 

also possess other rare accomplishments, \vhich are required 

of one who, as the head of the Court, is to preside over its 
public deliberations, and its privatc confidential conferences. 

Patience, moderation, candor, urbanj.ty, quickness of percep

tion, dignity of deportment, gentleness of manncrs, genins, 

which commands respect, and learning which justifics confi

dence; These seem indispensable qualifications to _ fill up 

the outlines of the character. vVhHe I was yct shadowing 

them out in my own mind, my eyes insensibly tmHe.U (as it 

-
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were) to the Jndicial Hall at vVashington, and to the very 
Chair appropriated to the office. rrhc venerable form of 
lVlartihall seemed still seated there! It was but a momentary 

, . 
dream; I awoke; and fonnd that I had but sli:etched the 
first lines of hi~ portrait. 

Yes, this great and good man was all, that we could ask, 
or evcn desire for the station. He seemed the very persona· 
tion of Justice itself, as he ministered at its altars in the 
presence of the nation within thc yery walls, which had 
often echocd back the unsurpaRsed eloquence of the dead, of 
Dextcr, and Pinkncy, and Emmett, and vVirt, and of the 
living also, nameless hel'c, but whose names will swell on the 
voices of a thousand generations. Enter but that hall, and 

, you saw him listening ,,-ith a quiet, rasy dignity to the dis· 
cussions at the bar; silent, serious, searching; with a keen· 
ness of thought, which sophistry could not mislead: or error 
confuse, or ingenuity delude; with a' benignity of aspect, 

, 

which invited the modest to move on with confidence; with 
a conscious firmness of purpose, which repressed arrogance, 
and overawed declamation. You heard him pronounce the 

, 

opinion of the Court in a low but modulated ,voice, unfolding 
in luminous order every topic of argument, trying its strength~ 
and measuring its vulue, until you felt yourself in the presence 
of the very oracle of the law. You heard, (if I may adopt 
the language applied to another great magistrate on a like 
occasion) you" heard principles stated, reasoned upon, en· 
larged, and explained, until you were I,ost in admiration at 
the strength and stretch of the human understanding." 1 Fol· 
low him into t.he conference room, a scene of not less difficult 
or delicate dut.ies, and you would observe the same presiding 
genius, the same kindn~ss, attentiveness, and deference; and 
yet, when the occasion requircd, the same power of Hlustra· 
tion, the same minutcness of research, the same severity of 

, " 

logic, and the same untiring accuracy in facts and principles. 

ll\fr. Justice Bulll,!X, speaking of LOl'ul\Iansficlu; in Lickbarrow v. Mason, 
2 Term Hep. 73. _ 

, 
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It may be truly said of him, as it was of Lord l\Iunsfield, 
that he excelled in the statement of a case; so much so, that 
it \\"as almost of Ht;elf an argument. If it did not at once 
lead the hearer to the proper conclusioll, it prcpared him to 
assellt to it, as soon as it was anl1ol1nceu. Nuy, morc; it 
per:;naded him, that it must be right, howo\"°r repngnant it 
might be to his preconceived notions. Perhaps no Judge 
eyer excelled him in the capacity to hold a legal proposition 
before the ey<:s_o.Lother~ in such "arious forms and colors. 

- . 
It seemed a pleasure to him to cast the darkest shades of 
objection o\"e1' it, t.hat he might show how they could be dis
sipated by a single glance of light. He would by the most 
subtile analysis resolve every argument into its ultimate prin
ciple~, and then with a marvellous facility apply them to t.he 

. -
dl'ci~iOI1 of the cause. . 

That he possessed an ur\COmmOll share of juridical learning, 
woulclllaturally be pres~mled, from his large experience and 
inexhawstible diligence. Yet it is due to truth, as well as 
to his memory to declare, that his jr'.rldicallearnillg was not 
equal to that of many of the great masters in the profession, 
liring or dead, at home or abroad. He yielded at once to 
their superiority of knowledge, as well in the modern as in 
the ancient law. He adopted the notion of Lord BR.eon, that 
"studies serve for delight, for ornament, and for ability,"
;; in the judgment and disposition of business." The latter 
\ras his favorite object. Hence he H read not to contradict 
and confute; nor to believe and take for granted; nor to find 
talk and discourse; but to weigh and consider." And he 
followed another suggestion of that great man, that" Judges 
ought to be more learned than witty; more reverend than 
plau~jble i and more advised than confident." The original 
bias, as well as the choice, of his mind was to general princi
ples, and comprehensive views, rather than to technical, or 
recondite learning. He loved to expatiate upon the theory of 
equity; to gather up the expansive doctrines of commercial 
jurisprudence; and to give a rational cast even to the most 

-

-. 

.' J ". " •• ~ J 
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subtilc"dogmas of thc common law. He was solicitous to 
hear argumcnts; and not. to dccide causes without them. 
And no judgc ever profited morc by them. No matter, 
whether the subject was new or old; familiado hit; thoughts: 
or remote from them; buried under a mass of obsolete learn. 
ing, or developed for the first time yesterday; whatever was 
its nature, he courted argument, nay, he demanded it. It 
,vas matter of surpl'i:;e to ~ec how casily he grasped the lead· 
ing principlcs of a easc, and clearcd it of all its acciuental 
incumbranccs; how readily he evolved the tme points of the 
controvcrsy, even when it was manifest that he never before 
had caught even a glimpse of the learning upon which it 
depended. He seized, as it were by intuition, the very spirit 
of juridical doctrines, though cased up in t.he armor of centu· 
ries; and he discussed authorities, as if the very minds of the 
Judges t.hemselves stood disembodied before him. 

, 

But his peculiar triumph was in the exposition of eonstitu· 
tionallaw. It was here, that he stood confessedly without a 
rival, 'whether we regard his thorough knowledge of our civil 
and polit.ical history, his admirable powers of illustration and 
generalization, his t;erupulous integrity and exactness in inter· 
pretation, or his consummate skill in moulding his own genius 
into its clements, as if they had constituted t.he exclllsire 
study of his life. His proudest epitaph may be written in a 
single line ' Here lies the Expounder of the Constitution of 
the United States. 

I am aware of the force of this language; and have no 
desire to qualify it. rrhe task which he had to perform, was 
far different from that which belongs to the debates in other 
places, where topics may be chosen, and pressed, or avoided, 
as the occasion may require. In the forum there is no choice 
of topics to be urged; thcre are no passions to be addressed; 

. there are no interests to be courted. Critical inquiries, nice 
discriminations, severe inductions, and progressive demonstra· 
tions are demanded upon the very points on which the con· 
troversy hinges. Every objection must be met, and sifted, 

, 
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and answered, not by single flashes of thought, but by the 
, 

closest logic, reasoning out cvery successive position with a 
copious and convincing accmaey. 

Let it be remembered, that, when Chief Justice Marshall, 
first took his seat on the bench, scarcely more than two or three 
questions of constitutional law had ever cngaged the attention 
of thc Supreme Court. As a science, eonstituti'onal law was 
then confesscdly new; and that portion of it, in an especial 
munner, which .may be subjected to judicial' scrutiny, had 
been explored by few minds, even in the most general forms 
ofinqniry. Let it be remem bered, that in the course of his 
judicial life, numerous questions of a practical nature, and 

\ 

inrolving interests of vast magnitude, have been constantly 
before the court, where there was neither guide, nor authority; 
but all was to be wrought out by general principles. Let it 
be remembered, that texts, which scarcely cover the breadth 
of a finger, have been since interpreted, explained, limited, 
and adjusted by judicial commental'ie~, which are now ex~ 
panded into volumes. Let it be remembered, that the high~ 
cst learning, genius, and eloquence of the bar, have been 
employed to raise doubts, and fortify objections; that state 
sovercignties have stood impeached in their legislation; and 
rights of the most momentous nature havc been suspended 
upon the issue; that under such circumstances, the jnfirm
ities of false reasoning, the glosses of popular appeal, the 
~cattered fire of irregular and ineonclusi vc assertion, amI the 
want of comprehensive powers of analysis, had no chance to 
escape the instant detection of the profession. Let these 
things (1 say) be remcmbered; and 'who does not at once 
perceive, that the task of expounding the constitution, under 
such circumstances, required almost superhuman abilities '! 
It demanded a mind, in which vast reaches of thought should 
be combined with patience of investigation, sobriety of judg
ment, fearlessness of consequences, and mastery of the princi~ 
pies of interpretation, to an extent rarely belonging to the 
most gi {'ted of our race. 

, 

• 

, 
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How this gigantic task of expounding the Constitution was 
met and executed by Chief Justice 1\'1arsha11, let the profes
sion, let the public, decide. Situated as I am, I may not 

• 
speak for others upon snch an occasion. But having sat by 
his side during twenty-four years; having witnessed his vari
ous cOl1:5titutionallabOl's; having heard many of those exqui
site judgments, the fruits of his own unassisted meditations, 
from which the court has derived so much honor; ct nos 
aliqllod nome'l1qllc decusque gessimlls; I confess myself un. 
able to find language sufIieicntly expressi\'c of my admiration 
and reverence of his transcendent genius. vVhile J have 
followed his footsteps, not as I could have wished, but as I 
have been able, at humble distances, in his splendid judicial 
career, I have constantly felt the liveliest gratitude to that 
beneficent Pl'Ovidence, which created him for the age, that 
his talents might illustrate the law, his virtues adorn the 
bench, and his judgments cst~, blish the perpetuity of the 
Constitution of the country. Such is my humble tribute to 
his memory. His saltcm accuJnule'ln donis, et fungal' illani 
n/,Unere. f}.'he praise is sincere, though it may be perishable. 
Not so his fame. It will flow on to the most distant ages. 
Even if the Constitution of his country should perish, his glo. 
rious judgments will still remain to instruct mankind, until 
liberty :shall cease to be n. blessing, and the science of juris· 
prudence shall vanish from the catalogue of human pl1l'suits. 

And this great magistrate is now gone gone, as we trust, 
to the high rewards of such eminellt services. It is impossi' 
ble to l'<>flect, that the places which once knew him, shall know 
him no more, without a sense of ill expressible melancholy. 
vVhen shall we look upon his like again? When may we 
again hope to sec so much moderation with so much firmness; 
so much sagacity with so much modesty; so much learning 
with so much pmity; so much wisdom with so much gentle. 
ness; so much splendor of talent with so much benevolence; 
so mueh of every thing to love and admire, with nothing, 
absolutely nothing to regret? 

• 

• 
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And yet therc arc some consolations e\'cn in so great a. 
loss. Ciccro, jn mourning over the dcath of his friend, thc 
areat Roman lawyer: Hortensiu~, did llot hesitate to pro-
u 

llOHnce his death fortunate; for he died at a moment happy 
for him::ielf, though most unfortunate for his country. Quo
niam pcrpctnrl <[ nildam fclici tate usus ille, ccs;.;i t e vitu, suo, 
magis quam suorum ci"ium, tempore. Vixit tam diu quam 
licllit in ciritate belle heatcque v1\"cre.1 1Ve may wcll apply 
the like remark to Chief Ju;;ticc ::\liU'::;lmIL He was not cut 

on' jlJ middle life: in the early maturity of hi:3 faculties, while 
he ,ras yet meditating new plans of usefulness or glory. He 

, 

Iin~d to ilIc very verge of that green old age, after which the 
phy:"iC'al strength sCll;.;ibly declines, and the intcllrctual powers 
110 longer reach their accustomed limits. He rctaiuecl, to the 

"cry lust hom of his life, the possession of all thcse powers 
in full perfection, without changc nay, without the shadow 
of challge. Sneh had bcen his hope, earncstly and frequently 
cxprc.~:;ed to his confidential friends, with dcep solic:iiudc; 
for 110 man marc than he dreaded to add another to the 
melancholy lessons: 

" 
"In life's last scenes, ,,-lIat prodigies surprise, 

Tears of the hrave. and follies of the wise." • 

,\Yc may well rejoice, therefore, that a life, so long and so 
u~efL11, ::lIould have comc to its clo,:::c 'without allY exhibition 

, 

of human infirmity. The past is now secmc. It 1:5 beyond 
the reach of accident. The future cannot be di~h.1l'bed by 
error! or darkcllcd by imbccilily. His sctting sun loomed out 
in cloudless splendor, as it sunk below the horizon. The last 
lights shot up with a soft and balmy transparency, as if the 

beams, \V hile yet reflected back on i his world, wcre but ush
ering ill the morn of his own immortality. 

1 Ciecro Dc CiaI'. Orator. Cap. 1. 

, 

" 
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.\ REI'OT:T or TilE CO:'lc\TI;;:;IOXEn~ Al'l'OIXTEI> TO ('OX~InEn ,\Xl! 

HEPOHT 1:I'OX TIlE PIL\CTlC.\l\IUTY AX!) EXI'EPn:xcy OF 1:EDrn~G 

'1'0 A WltlTTEX AXJ) SYSTE:'IIATlC COilE THE CO:'lt:llOX LAW OF )I.\~

SAClll1SETTS, on. AXY PAUl' TllEI:EUF i ~L\IJE TO 111S EXC.ELLE:SCY 

T111-: liVVEltXOH, ,TAXl,;"un·, l~:;j, 

- . 

'l'1lI~ threc leading questions presented for the considera· 
tion of the Commissioners arc : 

1. The practicability of reducing to a written and system
atic Code the Common Law of l\Iassachusctb, or allY part 
thereof. 

2. The expcdiency of such a reduction, if practicable. 
3. The plan or plan;;:, by \vhich thc samc can be best 

accomplished, if expedient. 
Before proceccling to n. direct examination of these ques· 

tions, it seems proper to makc somc preliminary rcmark~, 
which may sen"c to explain the cxact state of thesc questions, 
and to guard against any erroneous inferences, as to the 
nature and limits of the inquiries \vhich they involve. 

"\Vhen our ancestors first emigrated to this country, then a 
wildernes::3, inhabited only by the Indians, who posscs~ed no 
regular government or administration of la\ys, they brought 
with them the common law of the mother country, (Eng· 
land,) so far, as from its nature and objects, it then was or 
might be applicable to their ~itu?tion, as colonists, distant 
from and possc:5sing in~titntions and political arrangements 
varying from those of i he pa}'(!ilt country. It is obvious, that 
they could not bring with the111 the whole body of the Eng-
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lif'lh law then in force j for mnch of it must have lH'CIl wholly 
inapplicable to their situation, and some of it was inconsbt
ellt with their poliey amI pro~_\pe\'i(y as cololli('~. 'l'hn:::, for 
example, many of the feudal tellures, thcll in fo!,(·(· in Eng
land, ,,'ere llcn~r known here, all tenures of land bC'rc being 
frnm the heginning in frce and common socn3·~·. So, the 
\,·!Iolt· ('ommon law, applicable to the eccll':·!ia:;ticat c::tablish
l1H'nt of ]~lJglalld, 110\'01' had an existence here, for a similar 
I'ea::on. 

Xnr was this an artificial principle assnmccl for the ocea
~iOll to go\'crn the colonies. It was a part of the general 

, la\': of the lalld, at the time of the emigration of our :1Oce8-
tOl':;~ that aIt new settlements lnade by Engli:;hmen, in dcsert 
UlHlullcnltimted regions, were to be governed by the law of 
England, subject to the qualifications already stated. It 
was al:-:o a principle, fully recognized in the charter~ gTanted 
to the colonies, either in direct terms, or by necesi'ary impli
cation. In most, if not in all of them, there will be found an 
rxprcs,; dcelaration, that no laws shall be made repugnant to 
tho:::.c of England, (or some equivalent phrase,) bnt as .ncar as 
may conveniently be, their laws shall he consonant "\vith and 
conformable to those of England. There is also to be found 
in all the charters, except that of Pennsylvania, (where it was 
probably omitted by mistake or accident,) an express clause, 
declaring, that all English subjccts and thr11' children, inhabit
ing ill the colonies, shall he deemed natural hom subjects, 
(lnt! :shalL enjoy all the privileges and immunities thereof. 
This was specially true in relation to the colony of Massa
chusetts, whose successive charters expressly recognize these 
privileges and immunities as the right of all subjects and 
their children inhabiting therei n, and authorize the enactment 
of }a\ys not repugnant or contrary to the laws of England. 

'fhe common law, thns introduced into the colonies, was 
not, in a strict sensc, the common law in its original form, 
but, as it was then existing in England, modified, amended 
and ameliorated by statutes; and it was claimed as the birth-
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right amI inheritance of all the coloni~ts. 'l'he rcvolntionary 
COllgl'C::;g of 177,1, accordingly, unanimously re:;olvetl, "that 

the respective colollies are elltitled to the common law of 

England, and more especially to the great and inestimable 
privilege of being t.ried by their pecri', in the vicinage, accord. 
ing to the course of that b\v ;" and" that they were entitled 
to the benefit of such of i he Bngli::;h statutes as exi~ted at 
the time of their colonization, awl which they have by expe· 
rience rcspectively found to be applicable to their several 
local circumstances." 

But notwith::;tallding thi::; general adoption of the common 
law of England, it is obvious, that the qualifications annexed 
to it must have given 1'i:;e to ll1UllY vcry perplexing doubts 
and difficulties. vVhat portions of the common law were 
applicablc to the situation of the colonies, was an inquiry 
perpctually presented in the course of forensic discu:::isiolls in 
former times. And though by the grauual operation of judi. 
cial decisions, and the positive enactments of the colonial, 
provincial, and state legislatures, the field of controversy has 
been greatly narrowed i yet there still remain some topics of 

debate upon which it would not be easy to affirm, whether 
the common law of Englalld had been adopted here or not. 
Nor has t.he provision of the Constitution of this Common· 
wealth of 1780, that" the law::;, which have heretoforc been 
adopted, used, and approycd in the province, colony, or state 

of l\'Iassachusetts Bay, and usually practised on in the courts 
of law, shall still remain and be in full force until altered or 
repealed by the legislature; such parts ouly excepted as are 
repugnant to the rights and liberties contained in ihis consti· 

tution," materially changed the gronnds of difliculty and can· 
troversy i for the inquiry must still be made, what are the 
laws which have been so adopted, used, and appro\'cd, and 

usually practised on in om courts of law? 
Besides the common law of England, there are to be 

found hl Massachusetts some few local usages and princi. 

pIes, which properly constitute a part of our common law, 
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thollgh unknown to that of England. One of the most 
striking illstances of this sort is the capacity of a married 
woman to dispose of her real property by a deed with the 
consC'nt of hel' husband; whercas, by the common law of 
England, it can be done only by a peculiar process called a 
fine 01' a common recovery. 

The common b.w of l\Iassachnsctts, then, properly em-
• 

bl'ncc~, ill the first place, that portion of the common law 
of Ellgblld, (as modified and anwliornted by English sta
tutes,) which was in force at the time of the emigration of 
our ancestors, and was applicable to the situation of the 
colony, and has since been recognized and acted upon, dur
ing the successive progresses of our Colonial, Provincial, and 
State Governments, with this additional qualification, that it 
has not been altercd, repealed 01' modified by any of our own 
subsequent legislation now in force. In -thc'next place, it 
embraces thosc local usages and principles, which have thc 
authority of law, but which arc not founded upon any local 
statutes. The latter, indeed, are so few, and comparativcly, 
in a general sense, so unimportant, that they may, for all our 
present purposes, be passed over without farther observation 

-
or notice. 

The next inquiry is, what is the true naturc or character 
of the common law, so recognized and cstabli::;hcd, and whcre 
are its doctrines and principles to be fonnd. In relation to 
the former part of the inquiry, it may be generally stated, 
that the common ]a\v consists of positive rules and remedies, 

• 

of general usages and cllstoms, and of elementary principles, 
and the developments 01' applications of them, which cannot 
now be distinctly traced back to any statutory enactments, 
but which rest for their authority upon the common recogni
tion, consent and use of the State itself. Some of these 
mles, usages and principles are of such high antiquity, that 
the time cannot be assigned, when they had not an existence 
and use. Others of them are of a comparatively modern 
growth, having been developed with the gradual progress of 

59 • 

• 

• 
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society; and others, again, can hardly be said to have hud u 
visible and known existence until our own day. 'rhus, for 
e.mmple, many of the right~ aBd remedies, whie11 asccrtain 
and govern the titles to real estatc, are of immemorial anti
quity. On tho othcr halld, the law of commercial contracts, 
amI especially the law of insmance, of shipping, of bills of 
exchange, and of promissory notes, has almost entirely grown . 

" 

up since the time (175()) when Lorll Mans-field '.vas elevated 
to the bench. And again, the law of a<ll1atic rights and water 
courses, and thc law of corporatiolls can scarcely be said to 
have assumed a scientific form until our day. 

In truth, the common law is not in its llatme and cha
racter an absolutely fixctl, illllcxible system, like the statute 
law, providing only for cases of a determinate form, which 
fall within the letter of the language, in which a particular 
doctrine or legal proposition i::; expres:-ied. It is rather a 8)"5-

tern of elementary principles and of general juridical truths, 
which are continually expanding with the progress of society, 
and adapting themselves to the gradual changes of trade, 
and commercc, and the mechanic arts, and the exigencies 
and usages of the country. There are certain fundamental 

• 

maxims in it, which arc never uepartcd from; thcre are others 
again, which, though true in a general sense, are at the same 

time susceptible of modifications and exceptions, to prcyenr 
them from doing manifest wrong and injury. 

"\Vhen a case, not affected by any statute, arises in any of 
our courts of justice, and the facts ate established, the fmt 
question is, whether there is .any clear and ullcqui vocal prin
ciple of tho common law, \vhich directly and immediately 
goyerns it, and fixes the rjghts of the parties. If there be 

no such principle, the next question is, whether there is any 
principle of the common law, which, by analogy, or parity 
of reasoning, ought to govern it. If neither of these sources 
furnishes a positive solution of the controversy, resort is next 
had (as in a case confessedly new) to the principles of natural 
justice which constitute the basis of much of the common 

• 
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law; and if the~e prillei pIes can be ascertained to apply in -a 
full and determinate manner to all the eircumstanees, they 
arc adopted, and decide the rights of the parties. If all these 
sonn.~l'S fail, the case i~ treated as l'emedill'ss at the common 
law, and the only relief, ,,"hich remains, is by some new 
lcgi:::lation, by statute, to operate upon future cases of the 
like nature. 

'./.'l1e:::c remarks may be illustrated, by referring to some of 
the mo;;t familial' cafo;CS which occur in the evcry day business 
of life. In the common case of work and labor, done for any 
PCl':'Oll, or goods sold alld delivered to him, the common law 
implies an obligation or duty in the person, fur whose benefit, 
alld at whose requed it is done, to pay the amount of the 
price of the goods, or the value of the work and labor. Now 

" 

there i:") no statute from which this obligation or duty is 
derived. It is simply a dictate of natural justice, and fl;om 
that source was adopted into the common law. The mode, 
by which this obligation or duty was enforccd in the ancjent 
common law, was by the remedy eailed an action of debt. 
But this remedy was ill some respects, and under some cir· 
cum::;tances, liable to embarrassments and technical objec· 
tions. About tbree hundred years ago, it occurred to some 
acute lawyers, that another remcdy, which would avoid these 
embarrassments and objections, might be applied. Accord
ingly, Ull action of trespass on the case, now well known by 
the name of an action of indebitatus assumpsit, was brought 
in the courts of Westminster Hall, to recover the amount of 
the debt. It was then very gravely debated, \viIether such an 
action \\-ould lie, and finally (after great diversity of opinion) 
it was settled in favor of the action. The principal ground 
of the decision was from the analogy to other well Imown 
forms of actions on the case, and the undertaking or promise 
of the debtor, implied by law, to pay the debt, the breach of 
which undertaking or promise was a wrong to the other party, 
for which he was entitIecl to recover, not technically the debt, 
but damages to the full amount of the debt. And this is 

• 

• 

• 



- - --

704 MISCELLANEOUS WRITINGS. 

now the common mode, by which debts of this SOl't are 
usually sued for and recovered. 

Again: When a man borrows money of another to be 
repaid to the lender, the common law, upon principles of 
natural justice, holds him. Hable to repay it, upon his exprpss 
or implied agreement to that enecL But cases occurred, in 
which money in the hnnd~ of aile person, in justice and 
equit.y, belonged to anothcr; but it had not been borrowed: 
nor had the possessor promised to pny it oyor. On the con· 
trary, he resisted the claim. The question then arose, whether 
in snch a case the money was recoverable. And the courts 
of la\v, at a comparatively recent period, held, that an action 
would lie for the recovery of it, and that the propel' action 
was indebitatns a!';snmpsit, for money had and received to 
the use of the party entitled. Here, again, the courts acted 
upon principlcs of natural justice, and founded themselves: 
both as to the right and the remedy to recover, upon the 
analogies of the law. They first inferrcu, from the principles 
of natural justice and the analogies of the law, an implied 
undel'taking or promise to pay over the money, because in 
conscience and duty the holder was bound so to do; and 
next they applied the remedy by analogy to othel' cases 'where 
t!~ere was an expre:-5s promise of a similar nature, 

Again: Until the reign of Queen Anne, promissory notes, 
• 

although payable to bearer or order, were held not to be nego· 
tiable; so that no person but the payee could maintain an 

• 

action for the money due on the same. The ground of this 
decision was, that debts, technically called chases in action, 
are not assignable at the common law, a doctrine which can 
be traced bac',. to its early rudiments. This, therefore, was a 
case, where, though the principles of natural justice might 
apply to create an obligation, the positive rules of the com
mon law forbade it. Hence the interposition of .the legisla. 
ture became indispen~able. Nay, even the pll:yee himself 
could not, according to the rules of the common law, main· 
tain an action directly on the instrument; hut. he could only 

, 
• 
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me it as evidence ofa debt in all action properly framed 
upon the consideration, for which it was given. \VhCll the 
Statule of 3d and 4th Anne, chaptcr 9, made such promissory 
HotC:; ncgotiable, it was found to be so cOllvcnient, that it 

• 
~~·a:; gcnerally, t!lOugh not universally, nor without some ex-
ceptions al~d modiiicntions, introduced either by statute or 
nsage into the Colonies. In Massachusetts it was adopted 
by mage, and acted upon down to our day, without allY othol' 
sanction than judicial recognition. 

As SOOI1 as the negotiability of promissory notes was thus es-
• 

tablishcd, it gave rise to innumerable qnestions, as to the rights 
and rcgpollsibilities of thc parties, which was either confessedly 
lIC\\", 01' but faintly indicated by antecedent principles. \Vhat 
\\we the nature and extent of the obligation of an indorser; 
what were the duties of the indorsee; when demand was to 
be made of payment of the maker; what notice was to be 
giYcn, and hOW110ticc was to be given, by the holder to the 
indorsel'; these and very many quest.ions of a like nature, 
werc llcccssal'il y to be resolved. And so com plicated and so 
variou:5 are the circumstances, which luayattend cases of this 

. Hature, that notwithstanding the long course of decisions, 
which have in a great measure ascertained and qualified the 
rights and responsibilities of the parties, there yet remains a 
wide field for future discussions, growing out of the Hew and 
cvcr-varying courses of business. The principles of natural 
justicc have furnished many rules for the exposition of the 

• 
contract and obligations of the parties; the analogies of the 
common law have furnished others; the usages of the mer
cantile world have furnished others; and then again there 
have been anomalies, which could not be brought within the 
range of any well-defined principles, and therefore have been left 
to be regulated by legislative enactments. In this branch of 
the law, in an especial manner, will be found. a striking illus
tration of the remark of an eminent judge, that tbe common 
la\v is a system of principles, which expands with the exigen· 
cies of society.' . 

• 

• 

• 
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vVith these fcw preliminary observations, which Rccmed 
necessary to a just understanding of the §ubjcet, the Commis. 
~ioncrs will now proceed to the direct consideration of the. 
inquiries prcsented by their commission. 

I. rrhe first is, as has been already stated, the practicability 
of reducing to a written and systemat.ic Code the Common 
Law of Massachusetts, or of any part thereof. 

~rhis inquiry involves, or at least may involve, two very 
distinct and widely different propositions, according to the 
sense in which we intcrpret the terms, " the Common Law of 
::\lassachusetts." If by those terms is to be intended not only 
all the gcneral principles of that law, but aU the diversities, 
ramifications, expansions, cxceptions and qualifications of 
those principles, as they onght to be applied, not only to the 

• • 

past and present, but, to all future combinations of circum· 
::;tances in the business of human life, it may require one 
answer. If, on the other hand, those terms are to be under· 
stood in a more restricted sense, as im porting only thc rednc· 
tion to a positive code of t.hose general principles, anel of the 
expansions, exceptions, qualifications and minor deductions, 
which have already, by judicial deci~ions or otherwi::;c, been 
engrafted on them, and arc now capable of a distinct enunci· 
ation, then a very different answer might bc given. In the 
former sense, the Commissioners have no doubt, that it is not 
practicable to reduce the common law of lVIassachusetts to a 
written code; in the latter sense, they have no doubt, that it 
js",so pract.icable; and the expediency of doing it will eome 
under review in a subsequent part of this Report. 

As there appear to the Commissioners to be abroad in the 
community some erroneous notions on this subject, under 
both of the preceding aspects, they beg leave respectfully to 
suggest the reasoning, by which they have arrived at the con· 
clusions above stated. It is not an uncommon opinion, that 
all law is capable of being reduced to a specific form, which 
:;hall apply with equal clearness and cE..rtainty to the solution 
of all cases, past, present and future. In short, it is frequently 
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supposed and fl'eql~ent1y asserted, that tt code may be com· 
piled of all the law, which is to regulate the rights and titles, 
the property, the business and the contracts of a nation, so 
definite, full and exact, that it shall furnish a complete guide: 
not ouly for the decisions 'of courts of justice, but for intel· 
ligcnt citizells throughout the country, in all cases, and shall 
supersede, if llot the necessity of new legislation, at least the 
llccc:5sity of new rules, and the modification of old rules by 
courts of justice, to reach the exigencies of every variety of 
controrcrsy. \Yh y, it is often asked, cannot the law of a 
eOlllliry bc reduced to a positive form? If it is law, .it must 
be knowll, or it ought to be known, so that every citixen may 
govern his conduct accordingly. If it is·known to a few, why 
may it not bc madc Imown in a positive form to all persons? 
If 110t fully known to any persons, ought a free nation to 
remain subject to rules, of the nature and extcnt of which they 

• • 

are jgnol'Unt, and to allow the1.r rights to :bc decided by doc-
trine::; now promulgated for tK~ f~rst time? Questions of this . ,,~ , 

sort arc often put, and suggcSUOllS of this character are often 
made. They wear an ail' of plausibility, and therefore should 
be dclibcmtcly examinctl, and the errors, to which they may 
lead, should be correetcd by expounding the SOlU'ces of them. 
It is ycry certain, that no na :';on, whose legal institutions are 

knowll to us, ever had a code of the nature above supposed, 
namely, one, which was comprehensive enough to embrace 
all the doctrines and details req uired for the private concerns 
and business of its whole population. That it never has been 
done, however, furnishes 110 absolute proof, that it cannot be 
done. But at thc same time, since it is well known, that 
many partial codes or collections of laws have been made, the 
fair presumption is, that it has been deemed impracticable or 
unwise to attempt more. 

, 
• • 

In proportion as nations advance in civilization and com
merce, the business of tl~e people and the rights and modifi
cations of property.,~beeeinc necessarily more complicated and 
dilIicult, and various in their relations and circumstances . 

• -• 

-

,~-- . 

• 
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The principles of law, which might suffice for the ordinary 
transactions of one age, woulu. be wholly insufiicient to an
swer the exigencies of the next age. Of the innumerable 
questions which arise in anyone age, and admit of forensic 
controversy and doubt, probably not one in a hundred, per . 

. haps it wonld be more correct t.o say, not one in a thousand, 
ever comes before a. court of justice t.o be there finally settled 
by acljnc1icati011. :Muny are settled by compromise; muny by 
arbitration, or t.he inter\'ention of friends; many arc neglccted 
or abandoned, from their comparatively slight importunce, or 
the povcrt.y of the claimants, or t.heir igllorance of, or indiffer· 
encc to, their l'ights, or from other causes tending to suppress 
litigation. Hence it is, that the basis of the actual adminis
tration of justice in every country must comprehend principles 
of far morc extensive reach than those which become the 
subjects of direct adjudicat.ion in courts of justice, and be 
capable of a. progressive adaptation to new cases as they 
arjse, or the m05t manifold public and private mischiefs must 
pervade the whole eommunity. 

It may be m;ked, why may not a nation require aU the laws, 
which are to govern it, to be clearly made known and pro-

• 

mulgated before they are acted upon? Certainly it is compe-
tent for a nation so to act. It may dcdare, that the adminis
tration of justice shall be applied only to rights and titles and 
claims which have been previously ascertaincd by thc terms of 
express laws, leaving nothing to the judgment of courts of jus· 
tice, beyond the direct application of the text to the very cases 
thus ascertained. But what would be the consequence of 
such a course of legislation? It w:ould be, that every case 
of wrong and injustice and oppression, not thus foreseen and 
provided for, would be wholly remediless. And the mass of 
such cases would be perpetually accumulating, since positi\'c 
legislation, however rapid and constant, can never h:cep up 
in any just proportion with the actual permutations and com' 

binations of the ~usiness of an active, enterprising, and indus· 
trious people. Suppose, for example, the Legislature of 
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Massachusetts should declare, that there should be no other 
law..; ill force except what are contained in the Rcd~ed Stat
utes; it. i:3 obvious that the whole bU:3incss of Ilfe mllst stop 
in thi:3 State; for that code docs not pl'odde for one case ill 
a thonsand, perhaps Hot for one in a hundred thousand, which 
is of tlnil v ocel1l'rel1ce and acti vi h~. . 

v ~ 

It is obviqusly impossible to make a posiU\'e code, which 
• 

shall bc adequate to the bUf3illess and righi:'> andmodificaiions 
of property in any olle single age, unles:-3 the Legislature can 
foresce every possible as well as cycry probable com bina
tioll of circumstances applicable to cvcry subjcci:-mattcr in 
that age. Such a degree of wisdom and foresight belongs 
not to any human beings. If it were possible to foresce and 
pm-ide [01' all such e.xigcncic:3 of a single age, havillg a de
terminate COUl':'>e of business, and institutions, no olle \Yould 
be ra5li enough to assert, that it ""as po;;sible to foresee and pro
vide [01' the exigcncies, rights, dl1tic:::, and business of the same 
n::d0!l thl'Oughout all timc. A code, therefore, however fllll~ 

would be pcrpetually growing more and 1110re defectivc, un
less resort was had to new legisla.tion; and such legislation:· 
to be cithcr wise or eITcctivc, must allow a great number of 
cases of the same sort to arisc undcr various aspects, before 
the propCl" remedy or prin(:iplc, which ought to be generally 
applied, could be clearly pCl'cei\red, or safely adopted. In 
short, unless it were possible to com pel all mell to act at all 
times in one way, and to prevcnt the occurrence of allY new 
combinations of circumstances, (<1 condition morally and phy
sically impossiblc,) and unless it wcrc aIst> possible for a legi~
lutlll"e to foresee and provide for all the c~ses that had arisen, 
or could arise, (a condition C(lUa11y impossiblc,) there is no 
pretence to say, that any written code could embrace all the 
provisioll~ fitted for an active, commercial, and free people, 
advancing in c~vilization, wealth, and industry. And if any 
code could be framed, which should a:3pire to provide .in de
tail for the comm0U rUIl of circnmstances, it ,,,ould be found 
ill practice to be not only matcl'iaJlv defective, but so volumi-

• oJ 

{iU 

• 
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nons in its pl'eccpt~, that a whole life would be required to 
mastcr all its proyi~iol1s, and more than a whole life to accu. 
mulate the matcrials fIt for itf; composition. 

It has been already stated, that perhaps not one case in 
a hundred, \vhieh admits of doubt or controversy, ever comes 
before a court of justice for decision. Of the reportcd caSCE, 
which werc d('cided in England before the middle of the last 
century, consisting prineipally of ca~es at the ('ommon lilW, 
an abridgment has bccn published in twenty.four folio YO

lumes; and, after all, it is a vcry unsati:,\factory and incom
plete abridgrnqlt of those case::!, probably not covering one 
half of the minute doctrines asserted and actcd on in them. 
An abridgment of the reported cases at the common l:l\v, 
from that iil~1e down to i he present, has also been published 
in fifteen yohunc:5 (royal octavo) which is ~qually imperfect 
and unsatisfactory. These voluminonswor}i:s are but speci. 
mens of what a code mnst be, which should attempt to 
enumerate il~ detail the doctrines of the common law, which 
have been in clispute.in courts of just.ice, and have been esta· 
blished by decisions. If the ennmeration of these is so voln
minous, we may readily see, what space would be required 
for those which are known and not disputed, and for those 
which me unknown, or uncertain in their application, ilnd 
whose circumstances have never been discussed in tribunals 
of justice. A code, which should embrace the doctrines of all 
the reported cases of the common law, from the most import
ant to the most minute, with accuracy and clearness, would 

.. of itself be exceedingly voluminous, and require mar.~ j"ears, 
if not an age, for its preparation, and then would be mastered 
only by those, who could afford to devote a large portion of 
their lives to the study and exposition of it. For the purposes 
of common life, it would be like a sealed book, which would 
neither enlighten nor aid practical inquirers, and perhaps by 
a partial eXamin~tion might mislead them. But if a code 
should attempt more, and be framed so as to comprehend, in 
all their details, all the known and undisputed doctrines of 
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lhe common law, which on that acconnt arc only incidentally 
tom-hed or alluded to in reported cases, it would probably be 
donblcd in its bulk and extent. If it should attempt io go 
further, and provide "for the application of those doctrines to 
all olher ca:;cs, which had arisen and \vere known, 01' which 
conld be furc::;een by the excrci~e of the lllost profound and 
varied wisdom amI expcl'icllcc of the Commonwealth, it would 
not only be found upon it:; fir:;t promulgatioll exceedingly 
defective, but it would be of sueh vast size and accumulated 
maicrialB, that it would serve to perplex rat.her than to clear 
a\my dillienHies, and would import illto the admini::;tmtion 
of jll~tiee more mischiefs and doubts, and stimulants to liti
gation, than it could hope to remedy. 'rhcrc would be this 
additional evil, t.hat as the rules cstablbhed for future cases 
iVOLlle! llcces.sarily be founded upon general theories, and 

" 

would Ilot, as HOW, be adoptecl upon [rill argument, and 
modified from time to time, to me"ct the circumstances of 
each particular case, there "would be infiuite dangcr, that they 
would in practice be found to work ill, or to defeat the main 
oLjccls, which the legislation was intended to accomplish. 

The civil code and the commercial code of Franee are 
probably as perfect specimens of legi::;lation as ever have 
bee:l, or ever can be produced, havillg been prepared with 
great care and diligence, by the most learJicd jurists of 
France, after repeated revisions, and with the assistance of 
the ablctit and the most experienced judges of the. tribunals 
of all the departments of that extensive kingdom. Y ct it is 
wcll known, that a great variety of questions, as to the true 
constmctioll of the text, and a still greater variety of ques
tions, al'i~ing from new and unforcseen cases, have been dis
cusscd ill their judicial tribunals, which already occupy many 
volumes of reports, and must constitute a continually aug
J1lcnting mass of materials, alternately for litigation and for 

• 

legislation. This consideration furnishes no just objection, 
whell properly viewed, to the establishment of codes i but it 
serves to show the utter impracticability of making any ade-

-
" 

" 
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quntc provi~inlls for all future casl'~; or or devi~ing any forms 
of cxpre~sion, which shall not l~c :-;nsc('ptiblc of some diver:3i . 

• 

1 ic:-; of interpretation. Such i:3 thc unavoidable imperfection 
l)f all hnman lallguage, antI ~mch the short-sightcdnciis of the 
most deliberate efforts of human wisdo1\1! 

Con:::ideratiol\::; of thi:5 sort, which cannot fail to force 

i hcmseivC's upon the mind upon a close survey of the suhject, 
have led the Commissioners t.o the conclusioll, that it is not 

possible to establish in allY wl'ittcn code all the positive law~: 
and npplications of law~, which arc neccssaryand proper to 
1'cgnlatc the concerns antI business o[ any civilized nation~ 

much less of a [rce llation, possessing an extensive commerce! 
and a great variety of manufacturing and agricultural inte· 
rcsts, which are constantly undcrgoing ncw modification~. 

alld arc susceptible of be.ing the subjects of infinitely divcr.:i
fied contracts, and rights of property and enjoyment. If it 
were possible to provide such a \Yl'itten code, the Commis
:=;ioners are of opinion, that the present state of the common 

law docs not furnish sufficient materials for the pmpo~c. An 
inHnite number of new l'llies and doctr.ines, and modification~! 
limitations and enlargements of old rules and doctrines, would 
be required even for an approximation to such a code. Anu 
after all, from what has been already suggested, it \vonld be 
found full of defects, inconvelliences and embarra55ments, 
from the impossibility of foresee.ing many new combin:ltiolls 
of circumstance:;:, or of providing in the most suitable manner 
for them, if foreseen, without the aid of long expericnce 
and thorough argument, and a nice discrimination amI ba· 
lancing of opposing reasons. It is upon these grounds, that 
lhe CommiHsioners have ventured to express their opinioll! 
that, in the broad sense of the terms already inuicated, the 
common law of Massachusetts is not capable of being reo 
duced to a written and systematic code; and that any 

attempt at so comprehensive an enterprise would be either 
positively mischievons, or illefiicacions, or futile. It seems to 

them, that private convenience as well as public policy re· 
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(luirl'~, that the common law should be left in its pl'Ospective ( 
operations in future (as it has been in the past.) to be im
prored, amI expanded, amI modilied to meet the exigencies 
Dr :;()ciety, by the gradual application of itt; principles in 
conrts of justice to llew cases, assisted from time to time, 
a~ the occasion may demand, by the enactments of the 
Ieghila tu re. 

But although jn the broad sense of the terms, the common 
lawaI' Ma::::::achnsetts is not snsceptiule of being reduccd to 
a writtcn and systematic code, thc inquiry hi, ill the opinion 
of the COll1mis~ioners: a vel'y diHercllt onc, whether the whole 
or parts thercoi~ in the narrower sen:3e above stated, may not 
be beneficially reduced to such a code. In this last sense, 
the common law may be said to embrace two distinct 
branches, to wit: first, the weU known and ascertained gen
eral principles of that la\v; and secondly, the well known 
and ascenained applications of those general principles to 
thc circumstanccs of particular cases. The former are often 
denominated, in the juridical language of Continental Eu
rope, emphatically as law; the latter as jurisprudence. The 
former are rather recognized than promulgated in our courts 
of jU:3tice. The latter constitute the mass of our judicial 
uecisions, and can rarely be ascertained with perfect exact
ness from any other SOl1l'ces; though they necessarily com
po~e ::t part of every elementary treatise upon any branch of 
the common law. 

In respect to the general principles of the common law of 
Ma~sachu3etts, it may be afiirmcd, that they are not positively 
incapable of being generally collected into a code. \Ve say 
generally, because there may still bc some question, whether 
particular principles of the common law of England consti
tute a part of the cornman la\v of l\Iassachusetts. But in 
relation to a very large mass, there is no difficulty whatsoever 
of this nature. These general principles are to be found, for 
the mo:;t pnrt, collected in elementary treatises now extant, 
upon the whole or particular branches of thc common law. 

60 • 

• 
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'rhey are capable of being stated in the very form and lan
guage, in which they are there enunciated, \~s they have, from 
long examinations and critical triah, acquired a prcei:,ion and 
cxactnes~, which approach very ncar to scientitic accuracy; . 
and for all the ordinary uses of life, they are suiIicicntly clear 
in their interpretations and qualirications. To ihis extent, at 
least as far as these general principles have assll,ned such 
a precision and exactness, they may be embodied ia a writ· 
ten code, with such a systematic arrangement, as the nature 
of the different subjcct-matter~, to which they apply, may 

• rcqull'e. \ 
In respect to the details of thef!e general principles in their 

actual application to particular cases, where they have neces
sarily undergone modification:::, exceptions and qualifications: 
as they are chiefly, if not exclusively, to be gathered from 
actual adjudications in courts of justice, it may also be , 
affirmed, that they arc not positively incapable, so far at least 
as reported cases go, of being generally reduced to a written 
code. vVe say generally, because here also there arc, or may 
be great doubts, whether particular doctrines constitute a part 
.of our common law: and because there are to be found con· , 

flicting decisions upon some points, so t.hat it may not be 
easy to af1irm, upon the weight of authority, what the true 
doctrine is j and because some branches of the common law 
of England have become so nearly obsolete, and so obscure 
from lapse of time and disuse, that, if they eonstitlltc a part 
of our common law, it would be very difficult to collect all 
the true doctrines, and to express them in an unexceptionable 
form. Time here, as everywhere else, has wrought such 
great changes in rights, remedies, institutions, and usages, 
that it would be almost a hopeless task to suit the ancient 
forms and the ancient language of particular doctrines to the 

.-: present state of things. It is quite a different question, which 
will be presently considered, whether it would be useful or 
.expedient, to attempt any codification of all the details of 
these general principles, as they are embodied in the de· 
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cj~iom~, which have been made by courts of justice in differ

ent ages. 
'1'll('sc consideration:; nai:mully conduct us to the second 

and very importallt inquiry, as to tllC expediency of reducing 
the common law of l\Inssach"sett~, or, any part thereof, (in 
the lIarrowcr sense already stated) to a wri iten and sys
tematic eode, so far as the ~ame is practicable. Upon this 
subject, the commissioners have employed a good deal of 
deliberation; and they now propose to state the results, to 
which they have arrived; to state the ob~ ·:~tiol1~, which have 
been or may be urged against any system of codification, with 
the answers thereto; and lastly to state the reasons, on 'llch 
theil' own results are founded. 

1. The Commissioners arc, in the first place, of opinion, 
that it i:; not expedient to attempt the reduction to a code of 
the entire hody of the common law of Massachusetts, either 
in its general principles or in the deLludion from, or the appli
catioll~, of those principles, so far as they have been ascer
tained by judicial dcci:5ions, or arc incontrovertibly established. 

II. The Commissioners, arc, in the next place, of opinion, 
that it if; expedicnt to rednce to a code tho:se principles, and 
detail;; of the common law of J\Iassachl1setts in civil cases, 
which are of daily usc and familiar application to the com
mon b11 '3i11e33 of life, and the present state of property and 
personal rights and contracts, and which arc now so far ascer
tained and established, as to admit of a scientific form and 
arrangement, and arc capable of being announced in distinct 
and determinate propositions. "Vhat portions of the common 
law properly fall under this predicament \vill be in some 
measure considered hereafter. 

III. The Commissioners arc, in the next place, of opinion, 
that it is expedient to reduce to a code the common law, as 
to the definition, trial and punishment of crimes, and the 
incidents thereto. 

IV. The Commissioners are, in the next place, of opinion, 
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that the law of evidence, as applicable both to civil and cri
minal proceedings, should be reduced to a code .. 

• 

And, in order to guard against any objections founded ·upon 
a misconception of the nature, objects, and effects of such a 

• 

codification, the Commissioners propose to insert in ~uch a 
code the following fundamental rules for ~ts interpretation and 
application. 

I. 1'hc code is to be interprcteu and applied to future cases, 
as a code of the common law of Massachusetts, and not as a 
code of mere positive or stutnte 1a.w. It is t.o be deemed an 
affirmance of what the common law now is, and not as con
taining provisions in derogation of that law, and therefore 
subject to a strict construction. 
" n. Consequently, it is to furnish the rules for decisions in 
courts of j nstice, not only in cases directly (ex directo) within 
its terms, but indirectly,' and by analogy in cases, where, as a 
part of the common law, it would and",ol1g.ht to be applied by 
courts of justice, in like manner. ' 
, III. In all caBes not provided for by the code, or governed 
by the analogies therein' containcd, the common law of l\Ias
sachu8etts, as now existing, is to furnish the rules for decision, 
unless so far as it is rcpugnant to the' common' law affirmed 

• 

in the code, or to the statute law of the state . 
• 

Such is thc basis of the code propo:'-\cu by the Commission-
ers, and such thc principles, by which they propose, that those 
who shall be called upon to perform tbe duty of codification, . 
should be guided. 

rl'he Commissioners are· aware, that there arc many objec
tions, which have becn and may be urged, not only against 
any codification of the common law, in the broadest sense uf 
the terms, but also against any codification whatever, even of 
the limited nature ar.d extent, which they have ventured to 
recommend. These objections lia ve been urged not only at 
home but abroad; not only in countries governed by the 
common law, but in countries govel'l1ed by the civil law, and 

, 
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hv their own cll:5l·omm·y law; not only in public debates, but 
• 

in elaborate i"l'cuti;::cs by jurists of di;-;tillgni;·;)lCd repntation 
amI ubi::;y. J .. pro pCI' re~pcd, therefore, for the opiniolJs t1ms 
pt'oll1ltigated, I'eqnire:-; them to take llotice of some of the most 
prominellt objec.:tion:-:, allll to submit such aIlS\\TrS as have 
oecul'led to i.llCtrI tonehillg tlw subject. 

One of the rno::;t general objections nrgcd against the csta
bli:;hmcnt of ::t code b, the utter jmpos:;ibility of lllaking it 
perrett, or applicable to all fntme changes jll the condition, 
right:; and property of n. nation. It has been said, that 110 

~v;,tcm of laws tan remain for :1. ~Teat length of time un-
• 0 ~ 

changed; for the progre=:;:::, or eH~ll the regress of ci\'il society, 
mnst cOllstantly call for lIew modifications of the existing 
brs; allel t.hat one of the l)ecuJiar excellences of the com
mon law cOI1;;isit; in its adaptation to all circumstances, and, 
ill n. general scme, to all the exigencies which civil society 
may prc:-ent. It is not llece:-=sary to controvert the general 
tniih of thi;- remar . hc contrary, it may be fully ad· 
mitted, anel yet il no degree in " . e reasoning in favor of 
a c(Jde. Thc f ct, that 110 system of human laws can be 
made :iO perfect as not to require fntnrc revisions, modifica
tions, amendments, alld evcn partial repeab, ill the llew 
change:; of ;o:oeidy, fumishes no.ju:;t objectiolJ to the adoption 
of some positive law;.:, pro\'iding for the ordinary concerns of 
a nation. It \vould be dcemed little short of an absurdi.ty to 
declare, that, because no perfect laws can be made, therefore 
110 Ia\\':; ;.;hould be made. E\'cll thc common law does not 
pretend, ill thc slightest degree, to be a perfect system. On 
the contrary, it has undergonE', and i!::i constantly undergoing 
change:.:, to meet the 11C\.~.r exigencies of socidy; and the aid 
of the ll·gislature is constantly invoked to cure its defects, and 
iml~ ,ve its remedial justice. i the common la\v had the 
theoretical perfection and excellence attributed to it in the 
objection, (which can be admitted only with many qualifica
tions and exceptions,) stilI, it is ~lOt pprceived how this per· 
fcction and excellence are impaired by putting into a positive 

• 
• 

• 

-

• 
• 
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tcxt, what is supposcd, by the objection itself, to be clear and 
determinate, and to make it rest, not upon disputable deduc. 
tions, but upon the positive sanctions of the legi:;latlll'c, declar
ing it to be the common law. In t.ruth, the objection, t.hough 
in its form general, seem~ principally addrc.ssed to a case, 
wherc a nation should establish a particulm' coue of laws, and 
abolish all othcr laws not provided for ill that colle. In such 
a case', it may be admitted, that the unavoidable impcrfce: 
tions of the code would often produce very grcat mischief 
and injnstice, and require incessant cnaetments by the lcgi:;
lahue to overcome them. In this view the objection has no 
application to codification, as proposed by thc Commission
ers; for every thing not governcd by the cOlle is to be left 
precisely as it now is. Courts of justice are to be at full 
liberty to apply the existing common law to nOll-cllumcrated 
cases, exactly as ~hey now do. And fro111 the materials tllU~ 
furnished by judicial decisions, improvements and additions 
may, from time to time, be engraftcd by the legi:-:lature on the 
code itself. It \vill thus become, what it ought to be, a per
petual index to the known law, gl'::;.dually refining, cnlarging 
and qualifying its doctrinesjand at the same timc, bringing 
them to'gctlier in a concise and positive form for public usc. 
I Another objection, \vhich has been urged, by distinguished 
Jurists of cOJ).tinental Europe, is, that the jurisprudence of a 
country (in then' sense of the phrase) is perpetually t:hanging 
its forni and character with every succeeding age; and any 
attcmpt to give it permanency in its principles or its applica. 
tions must make it inflexible, and unfit for. the purposes of 
social justice. Thus, for exam pic, it is asserted, that the 
customary law of some of the continental nations is in a 

" 
perpetual though gradual statc of change; and that this is a 
state most useful and salutary to be presCl:ved; for otherwise 
the jurisprudence of one age would become obligatory upon 
another, and prevent the improvements in it, which might be 
best adapted to its prosperity and social advancement. ~L'his 
objection, whatever may bc its force or value, when applied 

, 

, 
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to the state of the customary law, in some of the countries 
• 

of continental Enropc, vanishe:-:, when it is attempted to be 
applied to our common law. In America and in England, 
the common law is not, in the sense of the objection, of such 
a ChulH:!'cablc nat-nrc. ,17hon once a doctrine js fllIh'1'ecoO"· 

u ~ b 

nized as a part of the common Iaw~ it foreycr rcmains a part 
of the :::Y:3t0111, until it is altc)'cd by the legislature. A docw 

trinl' of the common law l3ettlcd three hundred 'years ago is 
ju;.:t as cOllrlu:::i '"C now ill a ca:::e, which faJI:; withill it, as it 
• 

was then. No court or justice can disregard it, or dispense 
,vith it; and nothillg short of lcgi::-Inti\"c power can abrogate 
it. 'With us the 1Iotion that courtti of justice ought to be at 
liberty from time to till1p. to change established doctrines, to 
:::n;t tlwir 0\\"11 views of cOl1Yeniencc or policy, would be 
treateLl as a most alarming dogma, subversive of some of 
the best rjght~ of a free people, and especially of the right 
to hare jnsti(!c. administered npoll certain fixed and kn:,:\\"11 
principle:::. Om ancestors adopted in its fullest meaning 
the maxim, that it i:=; a wretched servitude, where. the law is 
\'ague unJ uncertain. Hence it is, that precedents in our 
courts of justice arc of Vel"y high authority, and, with rare 
cxceptiulls, conclusive as to the principles, which they decide 
and estabJish; and subsequent judge:=; arc not at liberty to 
depart from them, when they have once becomc. a rule of 
rights or of pwperty. The ,vItole of the judicial institutions 
in England and America re:;t upon this doctrine as their only 
" lid fOl1l1dation. But upon the continent of Europe, or at 
least in some parts of it, the ca:3e is very diflcl'cnt. The 
decisions of courts of justice, (technically called jurispru
dence) go no farther than to decide the merits of thc parti
cular case. They furnish no determinate rule for other cases 
of a like nature. Precedents are not of absolute authority, 
or, in a general ecnsc, of any COgCllt obligation. The doc
trines of the judges of one age may be, and are disregarded 
by those of another. And it is quite compctent for an adm
cate to insist npon principles and reasonings which arc adverse 



• 
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to a long t!'uin of decisions, and entire]y subversi.ve of their 
authority. The objection, therefore, so far as it can apply to 
America and England, i~ an objeetioll, not to a code, but to 
the common law ibclf; for the common law has this vcrv 

• 
inflcxibility of charactcr, and permallCllCC of doctrine, of 
which the objection complains. 'Vith us in "fIIassachusetts, 
the common law is now just as much of general obligation, 
and of general fixedness in its doctrines, and as binding upon 
courts of justice, as it would bc if reduced to a code, and 
no more. \Vhell new caf:CS arbc, they are governed (as \YC 

have seen) by such analog~es to those which have already 
been decided, or by such p1'i1l0iplos of natural ju::;1icc, U:i 

are properly applicable to them. 'Vhen old cases arise, the 
established doctrines furnish the sole rule, by which they arc 
decided. 

But though this last objection is principally, jf not exdu· 
sivcly, C'onfined to the jurists of continental Europc, i.herc is 
one of a kind· ~;(1 nature, which is sometimes prcssed by the 
opponents of codiilcation on both sides of the Atlantic. It 
is, that the moment, that thc common law shall become the 
text of a positiye code, it will cca:::c to be common law; it 
will be inllcxiblc in it~ applicat.ions; and subject to nOlle of 
those implied and reasonable exceptions and modificatiom, 
which now constitute its peculiar character. This objection 
would certainly ha\"e much weight, if it were a lIecessary 
result, that t.he codification of the common law would thus 
destroy its flex.ibility, al" .... d reduce it to a hard and unyielding 
positive text. But the Comrni:;sioners are of opinion: that 

. no such result \yonld or ought to follow. On the contrary, 
they propose (as has been already suggested) that the reduc· 
tion of the cornman law to a text should not be held to change 
the 11 at nrc or character of the interpretation or application of 
its dochines. 

An objection of a different charactC1'1 and whjch, indeed, 
is that, which ili one shape or another i:3 found afloat through 
the communit.y, i~, that eVf~l'y code of the common law must 
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nccessarily be imperfect, ant11cavc mueh still to be explained 
by wry imperfect lights; that so far as the principles and 
dctails of the common Jaw arc capable of coc.liJication, they 
arc, or are supposed to be, now well known, and a code is 

not llCCCol;3ary to asccrtai!l or promulgate them; that the 

bcnefit:.; or a code must-, therefore, be slight and_unimport

ant, :;iucc it cttn provide for comparatively few cases of real 

doubt, and may cren leael to l1li::;cilievolls errors ill reasolling 
or application of the text. 

Thi::i objection may pcrhaps be best answered by n COll
sideratioll of the benefit::; whieh may be derived from a codi· 
fication of the common law. It has been already admitted, 
that crcry :"uch codification mUi:;t-: from the nature of things, 
b,' imperfect; [or it 11eVOl' can embrace all the past, present, 
and rutnre t:hanges in society, which may require now mIca
to go\"ern them. But this i:> an objection, in it::; general form, 
founded upon the absolute infirmity of human nature, for 
erery purpose of perfect action, and is llot limited to codifi

catioll. It by no means follows, that, because ;-islation 

canllot do every thing, or foresee every thing, th· cfore no 
!egi~latioll should exist, either to rcmedy eviL::, to aolcertaill 
right,;, or to securc property. '1'he benefits proJlosed oy a 

code may be summed up in the followillg propof:itiollS. 
I. III the first place, certainty, clcal'l1ct;s and facility of 

reference are of gt'eat importance in all matters of Jaw, wJlich 
concel'Jl the public generally. It is desirable, in every com
munity, that the la\vs which go\"crn tile rights, dutie::;, 1'e1a-
tions, and business of the people, should, as far a::; practicable, 
be accc:3i5ible to them for daily use or con:mltatioll. "No one, 
indeed, is so rash as to suppo:-::o, that, with thc very di[Jcrellt 
occupatiolls, means of education, and opportuuities of leisure, 
of the mass of the people, it is possible for them fully or 
accnratelv to understand aIt the laws in their full force and 

• 

extent. 'l'hia must, under all circulllstances, require thorough 
study, laborious diligence, amI a great varidy of necessary 

knowledge. But it doc::> 110t fullow) tha!; because all cannot 
61 
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be attained, thcrefore the more general and useful rnlcii may 
not be brought Ulhler the lIotiee of the pcuple, and, according 
to their attainmcnt:; and lcisure, bc rnade the meaw; of 
guarding them from grm::-: lIlbtakc:, III bu;.:il1e;.:~, or grot's "io. 
lation~ of the right::; of other:::. Now, certaillly, if a rule or 
doct.rine of the common hw exist~ in a determinate forlU or 
with a detcl'lninate certaillty, it i~ eapable or being :-:0 ex
pressed in the text of a eode, If so tapable, then it i:, not 
easy to perceive why it ~hould Hot be ~o exprcs;!cd, that it 
may furnish a guide for inqnircr~, to clear away a private 
doubt, or to ~ath;fy a hc:;itating judgrnent. 

But this is not all. At Pl'C:';Cllt, the known mIl'S and doc
trines of the common law are spread over many pOllderous 
volumes. They are nowherc collected together in a eOlL;se 

and sy:;tematic form, having a po::-itivc legislatiYc sallctioll. 
Thcy are to be gathered front h'eatises upon distinct aild 
independent subject!:! of yery different merit awl accuracy; 
from digests and abridgrncnt~; frolll hooks of practice and 
from professional practice; anu above all, from book~ of 
reports of adjudged cases, many hundreds of whieh now 
exist, and which require to be painfully and laboriously con
sulted in order to ascertain them. These rule~ and doctrines 
may be \vell known and well understoou by eminent la',vyers 
and judges, by profound stude'nts, who posse::is an ample 
library of law books, and by other;;;, who devote their whole 
leisure to the purpose. And yet men less emincnt, less stu· 
dious, 01' with less means to provide a library, or to consult 
it, may he unable to arrive at the same certainty, and may 

, 

even be misled by t.heir partial examinations into serious 
enol'S and mistakes. A leading rule may have some excep· 
tions, \vhich have escaped the researches of the party, and 
yet be as well e<:.tablished as the rule itself. Many law suits 
are now foun~ed upon errOl'S and mistakes of this sort, 
which the mel'a i:npprf0ctiOll0f the means within the reach 
of the interested part.y, 01' of his counsel, has unavoidably 
produced. A single line of a code, properly and accurately 



-

CODIFICATION OJ? THE CO:\DION L~UV. 723 

prf'pal'CclllpOll ~uch a f;uhjcct, might at ollce have dissipated 
cvery doubt and uncertaint.y, as to the nature, extcllt, and 

• 

operatioll of the existing mla. . 
11. And tlJi::; lead::; the COl11missiollcr::i to rcmark, ill the 

Ilcxi place, that one gl'eat usc of a code of the common law, 
in it:; prillcipal hranehcs, \vill be the abridgmcnt of profes
siollal tl;:.; \vell as of prinlte labor, jn ascertaining and advis
ing lljlon a mIl' or doetrillC' or that law. A vast deal of time 
i:; llOW necessarily cOlJsnmed, if not. \vasted, iit ascertaining 
the precise beariilg and rCSlIH of various cascs, which have 
beell deeidd tOllchillg t'. particular topie. If t:c result is at 
all (;OlliC;;led by the adverse party, llO couw;cllor would feel 
safc \\"iillOUi: a thorough exarnillatioll of all the leading cases, 
(crl'll 1 hough t.hey should spread over centuries,) le::;t he 
should be :ml'pdsed at the argument by a 1008e dictum, a 
qUC:5tiollable authority, or all Ulubiguoui5 Btatement, either 
di~tillgui~hiJ]g or cOlltrollillg the ca~e before him. Hence it 
b, that la\vyers in the fullc::5t practice are compelled to the 
most ficvcre ~tudies, UpOli point;:; upon which they do not 
cntertain much.if any doubt, lest, ip the long array of cases 
which may be cited upon any disputed 01' unelisput<:d point, 
there ~hould be some intimation which might injuriously 
aficct their client':; rights or remedy. ABd yet, it is not too 
lUu(;h to say, that often a single page of a code would con
tain, in a clear an(~ explicit statemellt, all that the researches 
of a week, or even of a month, wonld :5carc.;}y justify them 
ill uJ1il'l1Iing with an unfaltering confidcnce. 

One great advantage, therefore, of a coele, an advantage 
whieh ill a practical view call scarcely be over-cstimated, is, 
that it ,mpersedes the neees:;ity, ill ordinary cases at least, of 
ycryelaborate researches into other hooks; and, indeed, it 
oftcn supersedes in all eases, but those of rare and extraordi
nary oc ':Tence, the necessity of cOllsultillg an immense 
rna:;s of learned collections and cUgc;;t::; of all~ecedent de-

• • 
C1SlOl1S. 

This has accordingly been founel to be one of the ordinary 
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rl'~nlt:-; of eoc1ili('ntiun, wh('npvcr it has heen :;ncct'!'~fnlly 

::tcC'olllpli:,h('(1. '.I.'l1n:', we arc illformed, that the codes of 
In:;tilliall snpl'l':'l'ded for ordillary U:,t! some e::mwl::;' load:) of 
"\Yl'iti('11 COITII11t'l1taric;; 011 the law. Alld it i:-; 1l0toriol1:-; that 
the civil code of Frnnce, (commonly cnllecl the Xapoleon 
code,) h::t~, ill like mrll1l1CI', thrown out of the daily consulta. 
tion of jurists a volumillon:-; bulk of treatises ripon the ens· 
tomm'y and provincial law of thnt country. There are case8, 
indeed, in which now those voluminous collections mnst still 
he consulted. But the occasions arc, probably, not one in a 
hundred of what they were before that code was promul· 
gated. In like manner, it l11r1y be unhesitatingly aiTirmeu, 
that thc maritime and commercial ordinances of Louis XIV, 
of 1673, and 1G81, not only put an end to a yast extent of 
litigation, in the different maritime provinces of that killg . 

• 

dom, but also furnished rules so clear and so eCluitablc as to 
have been adopted as the basis of mnch of the maritime law 
of other countries, and especially of that of England. 

III. In the next place, it may be stated, in conncction 
. with the preceding headlr and as illustrative of it, that there 

are in the common law many points, which, though 011 the 
whole now estahli~hed by a considerable weight or judicial 
authority, are not absolutely beyond the reach of forensic 
controversy, if learned counsel should choose to stir them, 
There are, for example, many qnestions which hayc given 
rise to litigation ill different age~, and upon which there may 
be found in the reports, not only,oecasional diver"itics of 
judicial opinion, but many nice d-i-~i.i-llctiollS and dillerences, 
and many incidental dicta which serve greatly to perplex the 
jnquiries of the ablest lawyers. vVhere authorities arc to be 
fonnd on each side of a point; where the circumstances of· 
cases, very nearly resemhling each other in most respects, are 
·yetalsflllgiusli"tiDTe-Tl;oin each other by nice shades of differ· 
ence, or have been so distinguished, thus furnishing grounds 
for reasoning and controvcr:-:y, as to the precise extent of a 
principle; no judges ,vould feel at liberty to stop the argn· 
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mellI, althongl" ill Ul<'ir judgmellt: the weight of authority 
~h()111d be clearly <.lgnill,-:i: tile I'nggc:::tcd di::;tillction or dif
fCl'clI(:C'. MlWlr of'tlre till10 of court::: of ju:::tiec is cOllsumed 
ill nrgtllllclJ I;..; of tlr i;..; ;-:or1", where there are numerous cai:ies, 
with ;-;OIl1C :-:Iight diflcl'cllec;::. of cil'eUmstallccs, bcaring 011 t.he 
sam!' gelleral rulc, all or whieh may be required to be exa
mill!.'d allc1 tJi;-:tillgui;..;llcd. It. wa::; 1;aid by an eminent judge 

.' , ' 

(Lord Eldoll) llpOIl 011C occaf'ion, where some question o£ 
ul'tili(:ial ~)J tcchllieal law \Va::; ullder diseussion before him,1' 

, ' 

that there were upward::; of i bree hundrcd CH.i5CS bearing on~i 
that lllw::;tioll, wIdell had already been decided. rro master '1 

them, wiil! all their minute tli;-;tinctiolls of circumstances} 
,,·ould of it;..;df be a vast labor. And yet it is not perhaps 
too Illuch to ::;ay, that foUl' 01' five lines of tcxt in a code, ' 
stating the true gelloral rule, deducible from the best of them, 
would at onee lia vo put asidc the necessity of any further 
con::idei'atioll ur 1l10;-;t of thci;e cafiCS. 

There are, be:-;idcs, numerous points, upon which there are 
no,\' to be foullu cOllflietillg ueei::;iolls, 01' dicta of courts of 
jU8tice, which f'hake the authority of certain doctrincs. In 
cases of thi:-; ~ort, it seem~ desirable to establish, which of 
thc::e deci~jon:-; con~titute:3 tbe true rule,' or at least to give a 
positirc uJIirmallce of the true rule, whcn it can be fairly 
ascertained what j hat i:-;. Alld perhaps also, in some instances 
of daily praetical importallce, where there I::; a real doubt 
what the tmc rule of the cornmoll law is, it may not be with
out u~e to fix it in a like po::;itiYe form. 

The Commissioner::; do not indulge the rash expectation, 
that illlY code of the known existing common law wi] dry 

, 

up all thc eommoll sources of litigation. New cases must 
• c', 

ariHe, which no code ~call provide fol': 01' even ascerh:i!J. These 
must llecc!!::mrily be left to be disposed of by COurtf3 of justice, 
as they :;ha11 occur ill future. But the CommissiollGs are of 
opinion, that a code, which sl:all ccataill the clearly esta
blished principle::; of the common law, will be attended with 
great benefits to the public, for the reasons already stated. 

61 * 
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It will show, what the existing law is, as far as it go('~, in n. 
cleaf' and intelligible manner. It will have :1 tcndl'IlC'Y to 

• 

snppre:::s n~l'kf'3 antl ('xpen~i\'c litigation. It will greatly 
abridge the labor::; of jndges, a~ well as of the profc~:-:ioll, by 
fl1rni~hing a starting point for fnture discllssions, instead of 
impo~il1g 1 he necessity of constant l'c:-5cnrches through all the 
pa};t annal::; of the law. 

HU.Yillg stated these general reasons in favor of the reduc. 
tion to a code of the common law of l\Iassaeht1sctt:-:, to a 
limited extf'111, we arc next naturally led to the inquiry, what 
portions of the common law should 01' may be reduced to such 
a code? 

For the purpose ofn. more exact consideration of this snbject, 
the common law of Massachusetts may be distingnislll'd into 
foUl' classes. . 

I. That: which b Fotent.ial1y in existence, but, in a great 
• 

measure, obsolcte; and that, which is of rare occurrellce in 
practic'c, 01' doubt rnl and ob;.;cnre in regard t.o it~ nature, extent: 
and operation in thp. Commonwealth. 

II. ~rtmt, which, though positively in existence and known 
as a part of the common law, and admitting of general :1pp1i· 

• 

cation, has yet becll so modi!-icd 01' altered by the legi:5latme, 
as to he of but limited use in practice. 

III. That, which is of daily occurrCl1_ce in the common 
business of lire, and furnishes the rules for the rights of persons 
and the rights of property of Hie community at large in 
~i vil cases. 

IV. That, which defines and punishes crimes, and ascertain~ 
the rules of proceeding in criminal cases . 

In regard to the first class, it seems to the CommissioJ1e\'~ 
wholly uUllecessary to attempt any codification of so much of 
our common law as falls within its reach. It would be ex· 
tremely difTicult to draw up any exact text of this portion of 
OUl' common law, from the obscurit.y of the proper materials, 
and from the difficulty in many cases of ascertaining the 

" 
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cxact boundaries between what i:; mlTe!y ol;;-:okt(·, alld what 
j:; IIIlW it ('omponent part of' i hat law. Alld, aflel' all, if any 

eodilie[liioll thereof was mad(', it \\'ould I'atlH'1' 1)(' all illcult1· 

1Jl'(1IJ(':l' IIpOIl the gCllCl'Hl ic:,d', than nlly real aid to Sll1>S('tfllcllt 

inquiri(':::' TllU.,;;, for example, it lll:ly be a Illaiier ot' some 
Ullcertaillty, whether certain common law rcnwdil':'. l'l'i'pcdillg 

real c:,tatc, arc, 01' were a part of tlw COllllrtOIl law in force 
here: :-;nch GS writs of u:-;;-;ixI', of common, of pastll1'e, of 

• 

adm('a:::ltl'('IIH'lIt, of pasture, or partition, of adIllC<l:::uremcllt of 
do\\'cr, of co:;inngc, ccrtain killd:; 0[' writ..; of {'niry, writs of 
ejectiullc firl11m, writs of warralltia charta', alld othe!"s of a 
~jlllilar Ilailll'(" Of other:::, agaill, there i:3 ])0 doubt of their 
actunlkgal existence; such a:-:, for CX,Ull!~1e, Jine::; and eorn
mall reco\'cric:3; and yet they arc no\v :::carccly known iil 
praelic{': llit\-ing been sllpcr:3cdcd by other }110l'C cOll\'cniellt 

ll1~cles or transferring renL (·stale. l\nd yet the leal'lling of 
the COITIIlIOIl law npon the subjed of fines and reco\'(~rics is 
full of illtrill:-;ic dinicllltics and Ilicdic:-;, alld lec,!Jllical princi. 

pic:", wllidl it would require many liagl's 10 stale, alld mnl1y 

more to make intelligible to the common reader. The ;:;amc 
remark:=; arc applicable to the common law rc'''pcctiilg ll1at'kcts, 

outl,l\\TY, prcrogative, vOl1cher, waire, and other heads of a 
like Ilatnre, remote from our ordinary inquirics. 

III rcgard to the second cia:;:':, thcre :::ecm5 to he cqllal doubt 
, of thc ~()lid ntility of allY att(~mpt at codification. The grcat 

• 

. extcnt, to ,,-hieh legislative cllaci.lllcl1j~ haH! gOlle ill the lllodi-

fication, alteration ancI superseding of large porlioll~ of this 
cla~s, directly or indirectly, would make the ta::::.k of ::odcding 
that, which is in fo),ce, exceedingly embalTa;:,:::;ing, and perhaps 

perilous. Thus, for example, the common law respecting 
amendmeilts of proccss anel pl'oceeding,s: bail, d;;:;irc:o=s, feon: 
ment::;, and other common law modes of cOJ1veyallt:illg, COl'rcit~ 

ures, meslle and final proccss, shcl'ifl:~ an cl triaI~, l1a ve undergone 
so many modifications, and alterations, and partial abrogations, 

that it is not easy to say, how n~uch of the \'cry c:olllpli<.;atcd 

doctrines of the common law Oil most of these topic:3 is 110\V 

• 
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actually in force; for ill practice they arc of rarc OCC1ll'l'cnce 
and applicatioll. But a Hiill more striking illustration may 
be round ill the ~ubject of ~pecial pleading. It i~ well known, 
that thi:; con:;titutcs one of the most. purely techllieal, acute 
alld intricate snbdivisioll:; of thn elll11lnOll law; alld evcll the 
doctrine::; relative to a ~mall branch only of it, that of abate
ment, t.hough rarc ill pl'actiee, is full of lIice and over curious 
leal'llillg. The lcgblaturc, by all act pa~sed at jt~ la:;j ~essioll, 
have provided, that aU rnatteu of law 01' of fact in defcnce,in 
any civil action, may he gh'el1 .in evidcnce under the general 

. issue, and 110 other plea ill bar of :;uch aCtion shall be pleaded . 
• 

The cilect of t11.i:-; enactment i:.:, to abolish so much of this 
branch of the law as relates 10 special pleas, tcc:hllieally so 
called. But it leaves ill full force all the doc:trineH 0'1' pleading 
in rcgard to dcdaratioll~, in regard to pleadings in ahatcment, 
ill regard to the gCllcral is~uc, and in regard to gcncral demur· 
rer::i to the dec1aratiolt. It would ::!CClll, under thcse circnm· 
stance:;, wholly unllece::;~ary to reduce to a eodc the principles 
of pleadiug applieaule to spccial pleai:!, technically so called. 
The reductioll to a code of the doctrines relative to pleadings 
in !1.batement, which i~ full of Illtrieacy, and to a considerable 
degrce, ob::ioldn ill practicc, would scem equally unnccessary. 
The dodrillc:; of pleading still applicable to declaratioll~, to 
gencral demulTcrs, and to the gencral issue, are of a very com· 
prchf'l1::iivc natUl'C>, and abound with artificial and technical 
principle:", and it would be a ta:;!\. of no small diHieuIty to say, 
in many case::', to what extent many of theHe principle::; reach, 
and how far they are governed by rules ordinarily applied to 
special plea~, tedmically so called. i:?or these reasons, the 
Commissioncrs are of opinion, that -it is not advisable, at 
present, to codify this branch of our jurisprudence. It would 
rat.her t:.eelll dc;.;irable, if any thing is to be done, to reduce it 
to a morc simple form, aud di::iell1barrass it of some of its 
cumbrou::i and incollvenient appendages. .' 

The third clas::i is that, to which thc Commissioners are of 
opiuion, that the labors of codification should be strelluously 

• 
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and :'f'dnloll:,Jy direded. Tlli::: c:ln;.::; comp1'ehend;.: ihrec grcat 
bWlldll'::' 0(' tile !:tw. 1. Tlla!", which rCf'.pect:s the ci',il rights, 
(,~lpa('ii!(,::' ulld dutic:; of p('\'~on::" cOII;.:idercd by th(:jll~~cl\"e:::, or 
ill rllCir s()(;ial and oi lIer rela! ion:; to ot her pcr~on:-:; alld the 

_ l'Clll('dit':-i l't'::,n!ting from tllo:;c right;.:, eupaeitic;:; alld dutie::;. 
If. 'J'hat, which r~sp('ets t.he right::; and title::' to real and 
per:'ollal propcrty, alld tbe jllc:idcnis thereio, and the remc
dil':':, hy which thcy arc protected and villdicated. III. The 

. right:.:, dntics and claim:; arbing from contract:" in the largest 
~Cll;.:e of that term, comprehcllding exprc:;s conimct;.:, sneh as 
bond..- and"obligatiolls, condiiiolls, COllycyances, corcllants, 
and other positivc stipnlatiotls between parties competent. to 
cOlltraei:; and implied cOlltraet~, wllieh result by operation of 
law, either from the implied consent and illtention::; of the 
parties, or fl'ol11 the dictate::; of natural justice in furtherance 
of right, or in suppression of wrong. COllnected with this 
brani,lt necessarily is the consideration of the remedies appli
cable to the varions'dnds of cOlltracts; f;ome of which stand 
UpOIl prineiplcs Purc:f technical, anu others agaill npon prin
ciples or a more general nature. 

nInny of the most important portions of our common law 
applieable to the first and second hcau:;, arc llOW so \vell 
asccrtaill('d alld well dcfilJed, as to be capable of' being 
redllced to a positive tcxt. Some of them arc indeed of 
great intricacy; but still capable of being in a great measure 
reduced to such a text. Perhaps the most complicated of 
thc~c will Le found to be, the rights, anu C'apneitics, and 
dntie:; of guardian:-; and \varL1;:\, of infants generally, of hus
band ano wife, of executors anel administmtors and adminis
tration...;, of corporations, and the rights and titles growing out 
of lai5t wills and tcstamcnt::;. '1'he latter are of singular intri
cacy and nicety of detail, arising from the almost infinite 

, variety of langllage and provi;.;iollS to be fonnel in last w.ills 
and tcslaments, from the ignorance, or peculim: views, or 
imperfect expressions of intention by diflercnt testators. And 
yet, it may with truth be said; thnt even the rcduc:tioll to 

-

• , 

, 
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a code or the rules and principles, which have been deduced 
by n. great writer (Mr. FCaI'ne) Ii'om a mo?t acute and close 
survcy of a single head of this cubjcct, that of contingent 
remaillllel.;.;andcxcc;utorydc\.iscs.intheverylullglluge.in 
whieh hc 1mB cxpre:':8cd them, would of ih;clf be no incon
siderable advantage to 1he proi'cfo;sion, as well as to thc public. 
It wouW allllo::.;t supersede, in caseB con::;tantly arising, the 
necessit.y of a daily cOllsultation or aut.horities, spreading 
ovcr centuries, and so numerous and various in their appli. 
cation, <1:; to task the time and diligence of the ablcst law· 
yen; to a mo~t. exbaustillg exh'llt. 'rilcy would, at least, 
h~vc a point. of rest, at whieh they might. repoiic, securc as 
to the past. 

But it ii; principally in thc third and last Class, that the 
Commi:;sioner;:; arc of opiuion, ihat the benefits of a code 
will be most cxtensively felt, and in which the task 111ay be 
performed wit.h the greatest certainty of success. It is true, 
that some branches of the law of contract::; contain rule:; and 
princi pics of a technical and al'tifieialllature, not well adapted 
to the mOlle1'll exigeneies of society. Example::; of this sort 
may bc found in the law applicahle to obligations, conditions, 
covenant;:;, and ccrtain clas:-:cs of conveyances. But, in gene· 
ral, the law of contracts may be afIirlllcd to be founded in 
sound Hense, and adapt.ed to the end~ of social justice. E:;pe • 

• 

cially may thi:-:; be affirmed of the law of contracts, which 
has been developed and cBtablislicd withiu the last cCIIt.l1l'Y. 
Even 1.he law of contracts, applicable to the old forms of 
obligations and covenant::; and conveyances, has bel'll, hy the 
cautious expositions of great j ndges in difl'erent age;.;, reduced 
to a high degree of certainty. But commercial contracts are 
eminently entitled to be deemed ill this predicament; and 
under the forming hands of a succession of learned judges 
and jurists for the last century, they have attained a scientific 
precision, and accuracy, and clearness, which give thcm an 
indisputable title to be heated as a fixed system of national 

jurisprudence. In regard to commercial contracts, it may be 

, 
• 
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af1irl11rcl without. hcsitafioll, Jimt the gcncl':l.l prineipl('~ \\-hich 
defille alll! rcgnlate them, alld CYCll the :"ubordillate ddails of 
th():,(~ prilleiple;<;, to a vcry great extent·, arc 1I0W cap:l.blc of 
beillg pili' in a regular ordcr, and unll<Huiced ill ddermillute 
prop0:,ition;o; ill the texl: of a code. AI I IOJl b' tl)(~;-:c ('olltracts, 
the COIllIl1i::;:,;iollers would l':,pccinlly I'CCOll1melH.l as the ~ub· 
jed:-; or a code the following titlc:", vi%".: ihe law of agency, 
of haillllellt:;, or guaranty, of i'l1l'dYf;hip, of bilb of cxchallge, 
of pl'OI\Ji:-,::;.nry Ilotc~,.of illi'ul'ance, and of part nCl':,lti p. 'rhey 

') .--~ ---,-~ ,-

\rould ;i1:~\1'i:-ccomml'lld, ill like mallller, the law of Ilavigation 
anel ;:hipping alld nml'it-ime cOlltract;.;, illcluding tlwrein the 
l~l\\' rr:-;pcctillg i he 1'ighi":-:, dutil'S alld authorities of owners 
and part-owner:;, all(l lI1a:-:ter~, a II t1 f'ca men, all 1 Hh i PPC\':;\ and 
pa:;~('lIgl'I'::;; the law or bottomry, of c.hal'tel'-partit'~, bill:; of 

ludillg, alld other contracts or a/li'ciglltl1lC'llj', illdndjng therein 
the la\\' of frrjght; aml the law or gelll'l'al a\'('rnw~, of ~dvage, 
alld of' ,:eamen'::; wages. Tllciie hl'allchcs or COllllllCl'cial and 
maritime law arc Ilot 0111.1' capable of hcillg put into the 
form of' il pOf'itivc text, hut or beillg eomlcl\i;('d illto a text of 
a cornparatively ~mall extent. If: is not TOO ll11.1ch_ to allirm, 

• 

that the whole law of imml'allcc, af; far a:" iJ !la:; been asccr~ 
tained alld established by judicial deeisioll:' alld otherwise, 
may 1I0\\;' he stated ill a text 1I0t exceedillg i"hirty pages of thc 
ordinary Hizc of octavo;';. In point of faet, it i::l embraced in 
the cOll1mereial code of Frallce ill le:,;i' thall half that ~pi.lce, 
and most of the principlcs of that part of the code ai'c the 
same a~ those of our law. 

In the llext place, the Commissiollers arc of opinion, as 
indeed they have already intimated, that the common law, as 
to crime:; and pllllis'hments, alld the incidents thereto, admits 

'-o(bcjlJgg~i'i~raHy"i:eauced to a code with accuracy and pre .. 
• 

cisiol1. If it caube done, it l:ieel11i; to the Commisl;ioners, that 
the public at large have a right to claim from the legislature, 
that it ~huU bc done. Onc of the mm;t obvioU8 dictates of 
reason is, that public crimes, which al'e to ailcct every citizen, 
should, as far as practicable, be made known to all. It is 
wholly unnecessary for the Commissioners to expound the 

~ 
II 
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importance of this truth, as it canllot well escape th!~ notice 
of eycry in1l'lligent legi:-:latol'. It is forinnatc, that in the 
prcscnt ::;tate of the criminal law, there is :30 mnch cl'rtainty 
as to the nature and punishment of crime's, at. the common 
law, and ihe incidents and modes of proceeding therein, that 
it will not be found a ycry diJliclllt ta~k, to reduce mo::;t of 
the important doctrines alld mIl'S 10 a posit ive text:. 

. Conllcetecl with thuc cxtcnsiye branches of the common 

, 

, 

• , . , 

law, both civil and criminal, there remains the grave :::ubject 
of the law of evidence, involyillg not merely quc::;tions re:::pect. 
illg the competency and credihility of testimony, but the ge· 
neral rnle~~ for the admissibility of writtcn and parol eyitlellcc 
on particular issne::;. Owing 10 1he lll\"aluable labors of the 
eminent .indgcs of the la:-;t half ecntury, this subject i:; now, 
,,"ith a few unimportant anomalies, capable of a seicntific 
arrangcmclIi' a.nd determinate exposition in its general prillci· 
pIes, and ill many of it::; most useful details. '1'he rules of Cyj· 
denee 1ta\"(~ been t1'l1ly 8ai<1 to constit.ute the best, ifnot the only 
real security [or the lives, the personal righb, and the property 
of all onr citizens; and, therefore, the Jmowledge of them is 
of infinite lI10ment to the public, as well as to the profession. 
Any code, which docs not embrace them, must be pronollnced 
to be in its ,"cry constitution radically defeetive. The Com
missioners, therefore, earnestly recommend the codification of 
the law of ('vidence, as among the first. objects for the deli· 
beration or the Legislature. " ....... "P-

1.'l!e Commissioner;.; have thus given a very summary view 
of i heir opi II ions respccti ng the cod i [lcat.ion of om common 
law. Every topic, which they Jmye ventured to snggest, 
might easily have been cxp::llJdecl into a great variety of am:· 
iliary considcrations. But it has seemed to them sufficient to 

• 

point out i he general gl'ou nds of their opinions, and to lcave 
to the wisdom of the legislature a full review of them. 

In concluding this part of the subject, it seems proper for 
the Commis~ioners to suggest, though it does not exactly fall 
within the strict terms of their commission, that if a code 
should be framed upon any or all of the topics which they 
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hare yentmet! to l'ceommend, it will anord a fit opportunity 
for 1!w 1egi:-ilatnre to supply some of the acknowledged de
fects, to cnrc some of the admitted anomalies, and to correct 
some of the erroneous doctrines, which, in a long succession 
of ages, haxc gradually oeCH jllgrafted upon our common 
law. This, to be sure, ought 10 be done with a cautious ano 

• 

sliilflll hand, and wHh a deep sense of the delicacy of inter-
meddlillg with established prlneiples. If, however, no changes 
arc attl~rnpted except such as have the sanc1.ion of expericnce, 

auel the support and approbation of enlightened judge:) and 
jurj~t~, much may be dOlle to introduce harmony, and con
sistency, and simplicit.y into the general system. 

It now ollly remains for lobe Commissioners to exprcss their 
opinion, as to the plan or plans, by which such codiJicat.ion, 
if ulJ(lcrtakcn, can bc best accomplished. Lookillg to the 
exiellt aJlll variety of the labor, as well as to thc Jeaming and 
ability required for the task, t.he Commissioners think, that it 
will be illui;::.pensable to employ at least fivc eommit:isioners, of 
high ~talldil1g ill the professioll, and otherwise suitau!y quali
fied, io reduce those portiolls of our C0111mon law to a code 
or codes, \yhich the Commissioncrs have proposed. Much 

. timc mnst lIccessarily be den)tcll exclllsivcly to the suhject; 
and, wit.h all the aids \yI!il:h can he obtaincd, scycral years 
will be required for the compleJion of the entire enterprise. __ 
During the pro~rc~s of it, tlw Commissioners must have fre---
quC'nt meetillgs for discllssion, as well as foJ' a careful exami-
nation and 8CrupUJous review of the lauor8 of each oLher. 
Pcrhnp~ it: may be found advisable to authorize the Commis
SiOlle\'il occasiollally to employ some assistants, having extra
ordinary qualifications, to brillg together the materials of 
a pal'ticnlar head for the more deliberate eOllsidcratioll of thc 

, 

Commissioncrs. In this way the progress of the work might 
be greatly accelerated, at a comparatively small expense. 

And it may be properly left to the Commissioners to clccide, 
whether jt will be best to lay before the legislal:mc the result 
of their labor~, from time to time, as particular topics shall be 

62 
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reduced to a text; or to await the accomplishment of the 
entire scheme, and then to submit it as a whole to the legis. 
lahue. 

As the Commissioners may find it necessary to open a wiele 
correspondence with members of the profession, in various 
parts of the United States, as well as to perform many inci. 
dental duties, requiring the aid of a secretary, it is respectfully 
submitted, that they should bc authorized to appoint onr, 
with a suitable com·pensation. " _ :. __ _ 

'I'he Commissioners do not understand that they arc reo 
quired, by their commission, to lay before the legislature the 
details of the plan or plans, by which the system of codifica· 
tion should be. carried into effect, or the particular branches 
of the common law, which it should embrace, or any analyti. 
cal exhibition of the mode or arrangement, or contents of the 
code. '0 'l'hey presume, that these matters will properly apper· 
tain, and indeed ought to appertain, to the dnties of the 

• 

Commissioners, who shall b~ appointed to prepare such a 
code, if the legislature should choose to sanction the project. 
It is ubvious, that, in the progress of the investigations, ncccs
sary to complete so extensive a labor, many new views mnst 
continuaJ]y arise, and many amendments and improycments 
of the first plan may be suggested by the experience of the 
Commissioners, alld a more thorough and close examination 
of particular topics. 

Such arc the expositions, which the Commissioners have 
thought it their duty to present to t.he consideration of the 
legislature, upon the interesting anel important subject of 
their comm ission. 

All which is most respectli..~!!y submitted. 

•. _----_. 
JOSEPH STORY, 

TlJERON METCALF, 

SII\IO.~ GREENJ.EAF j 

CHARl.ES E. FORBES, 

LUTHER S. CUSHING, 

• 

Commissioners. 



.sPEECH AT TIlE CE:,\TE~XL\L CELEDHATIOS OF 

ILUt V .Al~D L; Xl Y E W:HTY. 

-"._------- --._--

MH, PnEsIDE:\"T, I risc wit.h unaffected diflicJcl1cc to address 

yon OIl the prc:'5ent occasion, and to return thanks for the 

toast just annonnced from the Chair. The novelty of the dr· 
• 

cnm8tances under which we are assemblcd, as well as my 
• 

OWI1 unexpected position at this moment, place me in a state 

of great embarrassment. In the first place, if invited her~ as 

a member of the Corporation of Harvard College, I had con· 

soled myself 'with the reflection, that a matter of law would 
be my especial protection for an unbroken silence. I think 

that my Lord Cokc has somewhere told us, and at aU events 
• 

the doctrine is assuredly as old as his day, that a corporation 

has no soul; nor has it any natural body; but only an artifi· 

cial existence, or legal entity; so that it cannot manifcst its 
intelltions by any personal. acts or oral discoursc, and there· 

fore it can act and speak ouly under its common seal, or at 

aU events through its, acknowledged living head; and through 
that head our Corporation has already powerfully and elo

quently spoken this clay. But although I have hitherto had 

great confidence in the law, as on my side, it seems that it 

has failed to be my security in the present emergency_ 

In the next place, I had placed equal reliance upon a mat
ter of fact. I carne here with a distinct understanding, that 

011 this most interesting allniversary, all of us should move in 
procession, an'd take our places at the tables, in the order of 

our l'cspecti ve college classes; aud well I knew, that, as a 



, 
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member of the c:1ass of 1798, in tho midst of that phalanx, I 
should be secure from all intrusion from without, so that 
I might comfortably say, with honest Johll Fabta!l', ,; Shall I 
not take mine case in mine own inll?" But here, acruin " , r huyc been mi~tak('n in the r~Hlttcr of fact; fOl" the place 
[rom whieh I now address YOll, abullclalltly prov('~, that the 
move alld the l'l'nlOVO have been greatly to my di:;quid. In 

8hort, sir, I am in the same unhappy prrdiearnent here, in 
which many poor gentlemen find themselves in some other 
places, with a total 'failure of matter of law and matter of fact 
for Ely justification or defence, touching the demand for a 

speech. , 
But, not to trouble yon with any fmther apologics, allow 

me in a graver tone to say: that few occasions could be of 
more deep and permanent interest than the present. \VhCll 
I look around me, and see the numerous assemblage of stu· 
dents and alumni who grace this celebration, I cannot but 
feel a lively sen::;ibility and una1fected gratitude, in being per· 
mitted to witness such a scene, under such auspices. I can· 
not turn my eyes towards the ncigllboring collegiate halls and 
academical shades, without the most touching remini:;cenccs 
of former tbys passed there, in the season of gay and unsus
picious youth. I realize in its full force the beautiful lan
guage of the poet: -

"I feel the gales, that from ye Llow, 
.1.\ momentary hI iss bestow, 

As, wayin;; fre~h their glUl150me wing, 
My weary soul they seem to soothe, 
.And, redolent of joy nnd youth, 

To brcatllc a second spring." 

:l\Iany of the topics, ,,,hich naturally, crowd upon the mind 
under such circnmstances, have already been in a great mea· 
sure exhausted in the excellent address to which ,ye hare 

just li::;tened from the Chair, and in the elaborate and power· 
fui discourse, which occupied our attention in the morning. 
At this late hour, I have little to add to ,vhat has been so 
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well discusseu in them. l\Iy worthy friend who last spoke 
(the learn cd Dean of the Faculty of Divinity) has placed 
before us the labors and the services of the Puritan clergy in 
establbhillg and protecting and aiding t.his University, in 
their tnw light. He has but done them the justice of bestow
ing warm praL3e npon their prompt zeal, their untiring fide
litv. and their constant devotion to its interests. It was • • 

foumll'u by them for the causc of religion and tmth; and I 
tru;;t it will forever remaiu steadfast and immovable in that 
caUiiC. , . 

• 

III regard to the complimcntary notice of thc Law School 
of the University, in the toa:;t fro 111, the Chair, I cannot but 
rcceirc it ,dth a deep cOllsciouSIlCSS of the kindness which 
dictated it, and of the srnall claim that I 11a ve to appropriate 
to my:-;elf pcr:;onally the commendation which it implies. No 
olle appreciates more fully than inysclf the general import
ance of the study 'of the law. No OlH~ places a higher value 
upon that sciellce, as the great instrument by which society 
1::; held together, and ihe cause of public j u:;tice is maintained 
and yilldicateo. \Vithollt it, neither liberty, 1101' property, nor 
lifc~ llor that which is even dearer than life, a good reputation, 
is for a moment ::;ecnrc. It is, in short, the great clastic po\ver 
\\'hich pervade:; anu embrace:; every human relation. It links 
mall to man by so many mutual tics, and duties, and depend
l'llcic:" that, though oftell slleut and unseen in its operations, 
it becomes at once the minister to his socialnccessities, alld 
the guardian of his social virtue.:;. :No one, therefore, can 
hold in more reverence than myself, the memory of that ex· 
cellellt man, the founder of the Professorship which I have 
now the honor to !iolo, whose bouuty is worthy of all praise; 
for it;:; noble object is to inculcate, through aU generations, 
the doctrine of the supremacy of the constitution and laws. 
But although I am conscious of my o\vn inability to carry 
into full dIed his admirable design, I trust that it will not be 
thought presumptuous ill me to indulge the hope, 'that there 
may hereafter be found, among the pupil.') of thi::; ~chool of 

62 .. 
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jurispmc1cncc, some mastcr spirit, who will task him!;c1f to 
its accomplishmcnt, and thcreby secure to himself and the 
school an enviable immortality. '1'0 such a one I would say) 

• 

" Bate not n jot 
Of heart or hope; but still bear lip and steer 
Hight onward." 

But I conrcs:; that my thongMs hnyc been led in a some~ 
what ditrerent direction from that of the law by the festivi
ties of this· <1'1Y.-_ The-very spot where we are assembled is 
consecrated by a thousand cndearing associations of the past. 
The vcry name of Cambridge compels us to cast our eyes 
across the Atlantic, and brillg:-3 np a glowing gratitude for our 
lln~pca].;ablc obligations to the parent UnivC'rsity, whosc name 
we proudly hcar, and have borne for two C'cnturics. To her 
,ve owe many of our earliest scholars and best benefactors, 

• 

many of our civil rulcrs and om eec1csiastical1eadcrs. They 
nursed am infant institution in their bosoms. They cherished 
the eausc of letters and learning with a holy ardor and un
conquered diligencC', in this then scarcely reclaimed wilder
ne~s. They fitampl'd thc image of their own exalted piety 
and patient virtues upon their own age. They refined, while 
they alii mated, the strong lineament:) of the Puritan character. 
They planted the precious seed, who~e mature fruit:5 we are 
now cnjoying in a rich and luxuriant harvest. I do not say 
too much then, when I proclaim, that we owe unspeakable 
obligations to the ancient and ycnerable University of Cam
bridge in old England. Let it be recollected, that thcre our 
pious founder, John Harvard, of glorious memory, recch·ed 
his education. 'fhere, abo, our second President, Charles 
Chauncy, gathered the solid learning, which he so liberally 
bcstowed npon his pupils here. There, also, the first three 
rniniRters of thc first parish of our own Cambridge, the Rev. Mr. 
Hooker, the Rev. 1\11'. Stone, and the Rev. 1\1r. Shepard, were 
matriculated, and in Emanuel College laid the foundations of 
that ample knowledge of things human and divine, which 
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madc thcm thc O1'llaments of their own age, and the pride of 
succecding generat.ions. So Ilumerou~, indeed, was the class 
of educated men from this stock among our civil awl clerical 
fatheis, that it has been stated by olle of our o\\'n historians, 
or almo;:;t unexampled miuuteness and accuracy of research, 
thut there were, as early as 1638, forty or fifty sam; of that 
rllivcr~ity dwelling in the sparsc villages of New England, 
bring one for cvery two huudrell or two hnndred aud fifty 
inhabitants. 

\Vc 111rry, thereforr, indulgc a just pride in claiming our 
kindred with amI lilleage from that Ulliversity. ~ol' ought 
"'C to desire to trace back to any higher origin am instruction 
in literature amI religion, or om love of scicnce and Uberty. 
That ancient University llmnbers among her sons some of 

, . the brightest namc;'; in the annals of Britj~h renowu. Bacon, 
l\Iilton, Ncwton, were her own. Auel where in the history, I 
do not say of England, but of the world, can "'0 point to 111C11 

of more extraordinary gcnin~, morc profonnfl attainments, 
more compl'cbcn:::i\'c rc:::earclll'~, or more l'lldnrillg fame? It 
5ccms ;.;earcely the coloring of poetry to declare, that 

• 

and saw 

'11 They passed the flaming bou!Hls of place anu time," 

"The living throne, the sapphire blaze, 
·Where angels trC)mble while they gaze." 

Jrr. Prc~idcnt, I will not detain yon or the company any 
• 

longer. I beg leave to ofTer as a toast, -' -
\; Our Ancient Mother, the Ullivcrsity of Cambridge in old 

• 

Englanu. "Salve, 1Jlag~ta Parens, - magna Vinll7l/ J 

• 
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A DlSCOVHSg l'ROXOVXCED HEJ.'OItE TnE SOCIETY Ole TIm AI.{;)fNI 
• 

OF llAllYAHD UXIYEI1SITY, AT TllEUl 1-"11(:;'1' AX~lYEn::;AltY, ACGt:S'f 

,,~ 1"1" _ . .>, 1,.;'_. 

_... '._-- --

rrIlEIlE arc fewoceasions, on which we could have been 
aS8emblcd, which would uwuken illOre varied feelings, or pos· 
sess a more profound interest, than that, which now brings 
us together. vVe stand here, at the distance of two hundred 
years, upon the very spqt where stood the first class, baving 
completed their academical course, ready to receiv'c the car· 
liest honors of this our parent University. From the pious 
lips of the first President, whose remains lie in the neighbor. 
ing churchyard, they received th~ir farewell benecliction, in 
the presence of the venerable founders of the colony, amidst 
the deep shades of the surrol1ncling forests, and under the 
roof of the simple edifice, fil'::it reared to God amI the Chureh 
in this stranger land. Few, indeed, were they in number, 
but not faint or faltering in the snpport of religion and learn
ing. The little Band of Nine may \vell be presumed upon 
that occasion to have sought utterance of their own thoughts 
in the very language of the Governor of the Colony (u short 
time afterwarc;ls) in his appeal to the General Court for aid 
to the College. "If this work of the College be thought fit 
to be upheld and continued, as we hope that considerations 
of the glory of God, the honorable interest of the country, 
the good of all posterity, and the experience of the benefits 
and blessings thereof, will constrain all men to say it is, then 
something must efIectuully be done [or help in the premises." 



" 

" 

UTEllARY TENDENCIES OF TUE TDIES. 741 

And that something (said these youths) mu:-:t be dOl1e by us, 
that we lllay establi~h the foundation::;, alld perpetuate the 
fame, of tili:-:; Institution. "VYe are the first-born, and will not 
di::;hollor om parentagC'. "VVhcrcycr our lots .in life may be 
cast, to thi:'i blc:o:sC'd ~pot will we turn with a holy reverence. 
For the pro~pcrjt.y of this college ::;hall our daily prayers 
ascend. Here :--hall our la:-;t thOllght~ repose. And whatever 
of earthly hOllors shall belong to u;:.;, to this altar shall they 
be brought, as the flrst-fl'l1its of gmtefnl children to the best 
of mothl;rs. vVorthily, indeed, were those vows performed. 

. ,.'"- _.-.-_ .... 
They "'cilf forth .into the worlel \vith undaunted zeal to the 
great work, and became eminellt in the church and the state. 
Their ll10nldering relics have, indeed, long sillce shared the 
common fate, and returned to the dust., But their good deeds 
still ~nrvive ill the memories of good mell, and !:lhed a mild 
and balmy light over the annals of the past, as well as over 
the hOllOl'S of the prcscll t days. 

And we too, arc assembled hcre, tor the first time, on 
an occasion equally worthy of commemoration, anel full of 
rcspon:::ible duties. "\Ve meet to celebrate the Iir~t allniver-

-
sury of the society of all the Alumni of Harvard. "\Ve meet 
without any distinction of scct 01' party, or of rank or profes
sion, in chureh cr in state, in literature Ot' in science. vVe 
meet, as a banel of brothers, educated ill the bosom of the 
same indulgent parent, and drinking from the same fountain, 
which has from the beginning poured forth its pure and 
sparkling sh'eams -or-'l~tfo\Vledge to give life and glory to our 
lund. Our fellowship is designed to be, " as it should be,-
of the most liberal and comprehensive character, conceived 
in the spirit of catholic benevolence, asking lIO erced but the 
love of lettel's, seeking 110 end, but the encouragement of 
learning, and imposing no conditions, whieh may lead to 
jealou:iY or ambitions strife. In short, we meet for peace 
and for union; to devote one day in the year to academical 
intercourse and the amenities of scholars. \Vc would shake 
off from our feet the dust, guthered, not only in the by-\vays 

-

-
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and highways of life, but in the ferv.id race for public distinc
tion. ,\Ve wonlcllay aside for the hour, the garlands and the 
palms, anu the emblems of yictory. Yiridcsque corOlla?, et 

palmrc pretiuJIl. 'Victoriblls. 
",\V G would enter this temple with hearts overflowing with 

grateful recollections of the past, and earnest hopes of the _ 
future. "Ve would lay upon this family altar our tribute of 
affection, and celebrate with our whole hearts the birthday of 
our matriculation. SaZl,c, maglw Parens, m(/glla Yiriilll. 

Under such circumstances I am but too conscious of my 
own inability to perform the duties assigned to me ill a man· 
ncr suited to the dignity of the occasion. It wonlu have 
been far morc grateful to me; that the task should, according 
to your first choice, have been executed by your venerable 
President, whose ripe scholarship, ancI rare enuowments, and 
intellectual energy, have so long attracteu the public admira· 
tion. lIe seems, inueed, to form the connecting link between 
the present and the past, standing, as it were, upon the verge 
of that dim twilight of life, where the twinkling stars, in our 
catalogne, alternately appear, and vani:.,;h, as the shades of the 
evening shut down upon the passing generations. Sic itUf 

ad astra. 
• 

I am conscious, also, in whose lwcsence I stand, and whose 
instructed judgments I am called upon to address. I see 
before me t.he veterans, \vho, having won the laurels of their 
day, seek now in retirement to enjoy the dignity and repose 
of learned leisure. I see before me those, who occupy the 
high ranks of professional life. The venerable ministers of 
the Gospel, whose critical spirit has illumined the dark pas· 
sages of Scripture, and given new vigor to the sublime truths 
of religion. I see the professors of the medical art, whose 
genius has curiously studied the maladies of our race, and 
whose skill has administ.ered succor to tbousands, who were 
ready to perish. I see thc jurists, who, in the judgment·seat, 
or at the bar, have applied their profound knowledge to the 
support of the civil institutions of society, to the protection 

• 
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of innocence, to the fcarless yindication of rjghl', and to the 
triumph of justice over popular clamor and political cabal. 
I sec the statcsmen, whose enlarged and comprehensive minds 
hase maintained the glorious struggle for the support of the 
principles of the Constitution, which may, jf any thing human 
call, pcrpetuate the blcssings of liberty, and save us from 
becoming a byword and reproach amOtlg the nations of the 
carth. I sec the elegant and quiet scholars, who have given 
their days and nights to illustrate the annals of the past, or 
imparted a warm and sunny glow to the literature of the 
pres(~Ilt. I see the ambitious youth, who, having completed 
their prcparatory studies, stand at the starting-post of the 
C01.1ri:C, impatient of delays, and panting for the toils and the 
rc\vtm!::; of the yictories of life. The Olympic dust has not 
as yet C\"CI1 soiled their sandals. Nor can they as yet feel the 
force of that solemn admonition: I: Let not him, that girdeth 
011 his lW.ruess, boast himscll~ as he that pntteth it off." 

It is, I rcpeat it, under such circnmstances, that I fed with 
unafrcded ~cnsibilit.y the dimcultics of the task, which I have 
assumed. Amicl::it a crowd of topics; which rush upon the , 

mind, I would fain select some one, not unworthy thc inter-
C:3ts and associations of the occasion. After some hesitation 
nothiJlg has occurred to me more appropriate, than some sug
gestions on the dangers and difficulties and duties of scholars 
in our own age, and especially in our own conutry. 

If I were called upon to say, in one \vord, what constitutes 
the predominant danger of our day, I should say, that it is 
the tendency to ultraism of all sort:,;, and in all directions. In 
aU ages there have probably been found among men of letters 
three distinct classes in opposition to each other. But 11C\'C1' 

until om day have the lines of separation between them been 
so broad, and so sharply defined. These classes are" , '1'he 
loycrs of the past, ' the devoted admirers of the present,-
the cnthusiastic prophets oC the future. It is of COUl'SC, th9,t __ ~ _____ ~_~_ 
the world of lettcrs, llke the natural world, should appear . 
"under very difrerent aspects and relations to each of these 
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classes. The antiquarian dwells with intensc pleasure upon 
the olden times, as at once their historian and eulogist. He 
lives, as it 'were, among the dcad, and esteems it bi~ highest 
prh-ilege to remembcr the forgotten, and to chisel deeper the 
inscriptions upon the tombs of the renowlled. He gathers 
up thc dilapidated fragments with a holy reverencc, and finds 
in each of them the ruins of a lofty mind, more precious, 
because it is rescued f~'om the remorseless hand of modern , 

improvcment, and spcaks, in its broken language, the voice of 
departed ages. On the other hand, the fond admirer of the 
passing literature of the day deems little else worthy of his 
notice, and contemplates former works but as faded pictures, 
left to moulder on the walb, or at best, as serving to :-how the 
prejudices, or follies, or defects of taste of bygone times. And, 
again, the mall of ardent temperament, regardless of the knO\\'ll 

and the tangible, cash; his keen glances throngh tIle ohiicurities 
of the flltl1l'C; and prophe;:;ies the surpassing grandl'nr of the 
days to come, when new revelations of the hnl11<111 sonl shall 
be unfoldl~d, and new trnths be proclaimed, which philosophy 
itself, in its boldest flightil, bus never yet dreamed of. He 
sees, thai", after ihe lapse of nearly six thousand years, man 
is but in the illfancy of his being; that he has le<1l'llcd little, 
which might llot as well be forgotten; that the light;:;, which 
haye hitherto guided him, arc not frOlll heaven, bnt. ful:ic and 
delusive phalltom~, which haye led him astray; t.hat he hfl:l 
yet to learn how to live, as well as how to die; alld that this 
instruction is to be sought, not in the meditations alld \\"l'itings 
of thc great minds of otller age~, but in the depths and com
munings of his own spirit. 

No,\", I say, that these three classes of opinion~, which, to 
some extent, have probably prevailed in all the epoehs of 
literatme, have accplirecl an unnatnral impulse alld accelera
tion-in our clay, from the vast powers of a free pre:::s, and the 
cOllcentratccl influences of a wide~spread education. If this 
state of things is to cOlltinue; if these three classes of opinions 
are to flow on in separate, yet neighboring chaullcl:;; if they 

, 
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arc to divide and di~tract the public mind and conduct i it is 
plain: that. there is 110 small danger to the came of solid learn
ing, soulld religioJl, and ~ocial illi'5titUliollS. Divide andcol1ql1er, 
i:; the cUllning max\l11 of tyrallt:::, ill order to accomplish their 
llcfuriot1s purposes. BLlt in the republic of leUers the same 
l'llle must l10midi factions at war with its safety and its 
adrancC'tncnt. If, 1'01' example, the human milH.l, (as we are 
sometimes proudly informed,) has neyer yet grappled with the 
great iruth::; belollging to its character and destiny; if neither 
hi~tory, llor experience, nor philosophy, have hitherto even 
Trucl1cd tbe vestibule 0(' those inquiries, which arc to guide 
us ill the bu::,ille~s of life, in.the albirs of governJllellt, in the 
prilleipk::; of public policy, in the development of national 
IlltCl'c:-.:h and resources, in the foundations of morals and 
religioll: or (passing from these to less gmve topics) if genius 
ha;.; lle',cr yet aHixed the true valLle or importance to any of 
it;.; OWll achievements ill ad, or science, or lellmillg; and the 
mu~tcl'y uf its powers, as ,veil as it::; means of excellence, are 
yet to be searched out, as unknown quantities; t.hell, iudeed, 
as it seenlS to me, 1I1an has lived in vaill, and disquieted him
self ill raill. \Y c can gi ve 110 pledge::; or t;uccess in our present 
eHort::, \\'hich formel' ages have llOt gi vcn. \V c can oller no 
~ccl\1'itics, whicll may not hereafter crnmble away, like the 
fabric:" ",hich they reared only to pcriob, or left, as monu
mcnfall'uins, to instruct us in the me~Ullless of the end, com
pareel with the magnitude of the labor. 

C\)l]sidcratiol1s not less discouraging must arise, if either of 
thc other h\"o extreme::; of opinion arc to possess an enduring 
influence. rrtJC truth is, that the past is not every thing; nor 
the fuil1l'c cvery tiling; 1101' the pre:::(~l1t every thillg. The 
illtellect or man is now ncitlter ill it::; infancy, 1101' in its decre
pitude. I-Luman knowledge, \vhcLher it be for Ol'llal11cnt or 

uSC', for pleasure or illstruction, 1;; the accumulation of i he 
wi.~dom and genius of all ages, and is, like tile ocean, eom

posed or contributions [mm infillitely various sources, whose 
current::; have mingled together from the beginning, and must 
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continue so to do to the end of time. Sound the depths as 
you l1,ny, they will be found not cntirely the same, nor cnt.irely 
difrercnt. '1'ho shoals and the quic\;:sanc1s may be rcmoyed 
from one ~idc; but they have often only shifted to the other. 

c The watel'i' may hnse become more clem:-und tmn:::pnrcnt in 
some parts; bnt at the same time more turbid: and shallow 
in othel's. The general level hns not matel'ially changed in 
height or the c111'1'el1t in its breadth: nlthongh oeca~ional tidl'~ 
may have ebbed and flowed with i1'!'r'guiar alld ~omctimes 

-
upsolaiing power. In some place;.; the alhwial deposit:.; have 
buried the ancient landmarl;:!; ; while in other!; they haye been 
worn away, or snbmcrgcd. So, in some m0:18111'C, has it bern 

- with the hif;tol'Y of the human mind. '.Vhat has been gained 
in one direction, has been altnosi: :;imultaneonsly lost in another. 
The knowll of aile age has become the ob:::cnre of the next, 
and the lost of ihe succeeding. ~l\he favorite pursuits and 
studies of one age have sUllk into in~igni{ical1ec or ncglect in 
another. 'rhc value, as '\fell as the interest, of particular 
researches has fluctuated with the passions, and the theories 
and ihe fashions of the day. And while each succc8si\'c 
generation has imagined itself to stand upon the shoulders 
of all that preceded them, and flattered itself with the belief, 
that it surveyed all things with a more comprehensive power, 
and a less obstructed vision, it has forgotten that on every 
side t.hcj'(~ is a natural boundary to the intellectual horizon, at 
which every object becomes obscure, or evanescent; and that, , -, 

just in proportion as we advance in one direction, we may 
be receding from well-defined and fixed lines of light in thc 
other. 

I have said, that the tendency in our day is to ultraism of 
all sorts. I am aware, that this suggestion may appear to 
some minds of an easy good-nature, or indolent confidence, to 
be overwrought, or too highly colored. But unless we choose 
voluntarily to blind ourselves to what is passing before our 
eyes in the daily intercourse of life, it seems to me impossible 
not to feel, that there is much which demands severe scrutiny, 

• 
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if !lot serious alarm. I meddle not hcro with tho bold, and 
yet familial' speculations upon government, and polity, upon 
the [llmlamelltal change;; and even abolition of constitutions, 
or upon ihe fluctuaiiilg inllovations of ordinary logi~lation. 
The;-;c llIighl", of tllern~elve:-3, fUl'lli:;li out exciiillg tbemes for 
puolic disell;;sioll, ir till;:; \Vere a fit occa;:;io11 to illt"rodul:e them. 
I speak rather of the iilterests of IcHers of the cornmon 
came of lea\'llillg , of the deep alld abiding prillciplcs of phi
lo;,ophy. 1:-; it 1I0t painfully tmc, that the spirit of the age 
lIaS bJ"Okcll loose 1'1'0111 the strollg tie;;, wbich ha\-e hitberto 
uound :-ioeiety together by Uw mutual collesions and atlrac
tion:; of habi I 5, manuel'S, i nsti tutions, momIs, and literature? 
It secms to me, that what is old is no longer a matter of 
re\'Cl"cnce or afIcction. "\Vhat is cstablished, is not 011 that 
account c:;ieel11cd posit! vdy corred', or even salutary or useful. 
·What have hitherto bcen dcemcd fundamental tl'l1ths in the 
wiue range of human experience and moral rca~onil1g, arc no 
IOllger admitted as axioms, or even as starting points, but at 
mo:d: a\'(~ propoullded only as problcms, worthy of solution. 
They are questioncd and scmtinizcd, and re(luircd to be sub
miLtL'd to jealous proofs. They have 110t cvcn conceded to 
thcm the ol"uinary prerogat.ivc of being prc::iulUed to be true, 
until the contrary is clearly shown. In short, there seems to 
me, at least, to be abroad a general skcptici;-;m ' a restless 
spirit of inlJovation and change a fretful desire to provoke 
dis(;us:;iollS of all SOl"t~, under thc prctcxt of frec inquiry, or of 
comprchellsive liberalism. And this movemcnt is to be found 
not merely al110llg illiterate and vain prctcnders, but among 
mind:; of the highest order, which arc capable of giving fearful 
impnbes to public opiuion. \Ve seem to be borne 011 the tide 
of cxperimcut with a rash and impetuous speed, conildent 
that there is no ri:;k in our course, and heedless, that it may 
make shipwreck of our best hopes, and sprcad desolation and. 
ruin on every side, as well 011 its ebb, as its flow. Thc main 
ground, therefore, for apprehension is not from undue reverence 
for unticluity, so much as it ,i:; from dreamy expectations of 

, 
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unbonnded fntnreintellecfual progre:::s; and, above all, from 
onr gross over-valuation and inordilla1c exaggeration of the 
peculiar ::uh'antages and excellellces of om own age oyer all 
others. This last j~, so to say, our besetting :-:ill; and we 
wor~hip the idol, carved by the ennnillg of om own hands, 
with a fond :lnd parental devotion. '1'0 this ean:-:(': I think, 
may be chieny uttl'ibntccl that bold, not to say rceldc;;;.; spirit 
of speculation, which has of late y~ars spread Hself with such 
an uncompromising zeal over our ,,"hole country. It is not 
indigPl10us to our soil; nor docs it belong to the sober sagacity 
and patient judgment of the Anglo-Saxon race. 'J.'hcrc are 
many, even among the educated classes, and far more among 
the uneducated, who imagine that we sec 110W, as mcn HCyer 
saw before, ill extent, as well as in clearness of vision; that 
.we reaSOll, as men never reasoned before; that we have 
reached depths and made discoveries, not merely in abstract 
and physical science, but in the ascertainment of the moral 
and intellectual pO\verB of man, and the trnc strllcture and 
interests of govemment and society, ·,,,hich throw into com· 
parative insignificance the attainments of past ages. \"Ve 
secm to ourselves to be emerging (as it were) from the dark· 
ncss of bygone centuries, whose glow-worm lights ,: show 
the matin to be ncar, and 'gin t.o pale their ineffectual fll'cs," 
before our advancing radiance. vVe are almost ready to per
sllade ourselves, that their experience is of little value to us; 
that the change of circumstances is so great, that what was 
wisdom once, is 110 longer such; that it served well (,nough 
for the day; but that it ought not now to bc an objcct of 
desire, or cven of commcndation . 

• 

Nay, thc comparison is sOl11ctirnes eagerly pressed of our 
achievements hI literature with those of former ages. Our 
histories are said to be more philosophical, morc searching, 
more exact, more elaborate than theirs. Our poetry is said 
to surpass theirs. in brilliancy, imaginativeness, tel1dcrne~s, 
elegance, and variety, and not to be behind theil's even in 
sublimity, or terrific grandeur. It i~ more thoughtful, more 
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natnral, more imgge::;ti\'e, more eOllccllirateu, nllc! more thrill
illg t hUll tlleir::;. Our philo::;opily i::; 1Iot, like thein;, harsh, or ,. 
crabbed, or irn~gulat'; but wrought out jn harmonious and 
well-tIl ~;lIed proportions. Om llidaphy;.,;icai systems and 
mClltal spCCUJat'iOll::i are (us we {latter oursch'cs) to cndure 
forcrcl', not merely as mOlll1l11ClllS of our faith, but of truth, 
\rhik the old systems ll1U;-,;t fall illtO ruills, o1'rnerely furnish 
111ateriab to recollstruct; the 11C\\'", as tile tcmplcs of the 
god;; of :lnCicllt Rome scrn~ but to iTick out or ol'llarncnt the 
modern cllUrches of the Eierllal City. Ay, ' alld it may 
be so. JJl1t, wlto will pau;-,;c, alld gaze on tlw lattcr, whe.n 
hi:; cye:, can fasten 011 the gigalliic f01'l11s of the Cl)losscnm, or 
the Pillll!Jeoll, 01' the Columll or 'l\'ujall, or the Areh of Con
stamillc? (; It was amollg the ruills o[ the Capitol," (said 
the hidorian of the Dcdine and Fall of the Rornan Empirc,) 

. - . 

:; ihaL I Iir;::t COIlCCI yetI the idCti of a work, which has amused 
and exerti:.;et1llcar twcllty year., of my life, and which, how
crcr ill:ldc{llmtc to my own w1;-,;1Ie:::, I finally deliver to thc 
curiosity and calldol' of the puhlic." Among the ruins o[ the 
Capitol! lIe felt, indeed, that history was philosophy, teach
ing by cxarnplc. Hc was willing to dc\'otc a whole lire to 
the :;l:l1dy or t hc deatl, that he might: lcam llOW to instruct 
po;::tcl'ity ill tllClt· dangcr:3 and tIteir duties . 

• 

May I !lot :3top [ur a 1ll0lncllt, ancI ask i[ there is Ilot much 
delusion and errol' in this notion of our supcriorHy over 
former ages; amI if there be, \vhethcl' it may Bot be fatai to 
our just progl'CS~ in lii:cmi'Ul'e, as well as to tlw pcrmanent 
interc:;ts of society'? I would lJot ask those 'who elltertaiu 
such opinions, to accompany mc back to the days of Aris
totle allel Cicero, whose works on the subject of goYcl'lll11ent 
and politics alone have scarcdy received any essential addi
tion in principles or practical wisdom down to this very hour. 
Who) of all the great names of the past, ha vc posses:5cd so 
profound an influence and so wiele an authority [01' so long a 
period? If time be the arbiter of poetical excellence, 'whose 
fame is so secure as that of Homer and Virgil '? vVhosc his-

63 11< 
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t01'ics 1l1:1)' hope to ontlive Iho~t' of Tll1lcytlidc:'-l and 'furitm;? 
TInt I would limit myf4elf to a rar lla1TO\\-('l' :"paCl', to the pe
l'iotI or the two ccnturit,;,; whid1 have elapsed sinee om unces
tori' cmigraktl to AllWl'iea. Slll'Yl'Y t he generations which 
have since pas~c(l away, and let us a::;k onrscl\'c~, \\'hat hayc 
been their lii61'al'Y lab()r~ and sciellt.ific attaimnellts? 'What 
the prodndions of their gt'nins and leal'lling? Vlhrlt. the 

" 

amonnr widell they lmsc contributed to ameliorate the COIl-

llitioll of mankil1d, ' to lay deep and brorHl the foundations 
of theo1ngy and jUl'i,":pl'mlcnce and mcdieiIH', to e~bbli~h 
anc.111111f4trn te the pri \lei pIc::; of fr<.'e govl'rn ll1cnh; and i ntel'lm
tional law, ' and to illstrnct, as well as amu::;c, the lei~urc~ 
and to refine the laf:ie of :..:ociallifc '? Ullle:ss I greatly mis-
take, a calm snrvpy of thi::; whole matter would com'ince 
every' well-balanced mind, i hat, if "\\'c may claim :;omcthing 
for om:scln:-s, we mn~t yit'ld much to the scholars of tho~e 
days. "Ve ::;hall lind that mnch of om own frnits h:1ye b('rll 

grafted Oil i he :uwient ~tock~. Thut l1Hleh of what \yc now 
admire I::; llot de:'ltillcd for Immortality. That much whieh 

• 

we deem new ,i:; but all ill-c1i:::gnised plunder [\'Om thc old 
repof,itorics. .And that mneh \\'11ich we vaunt to be truc) 
consist:.; of 01d fallacie~, often rdutcd and forgotten, or of 
unripe the01"il'~: which mli:-'t, peri:;h by the wayside, or be 
choked by ot.her wced;;.; or a kindred growth. 

The truth i::::, that no ~~illgle generation or men can accom
plish much of itself or for itf:c1f, which docs not eS:3entiully 
rest upon what has been done before. vVhatever may be the 
extent or variety of his labor.;, and attainments, mnch of 
them will fail to reach posterity, amI mneh which reache5 ' 
them will be felt, not as a distinct formation, but only a~ 

component ingredients of the general mass of knowledge, 
'Many of the immortal;:; of one age cease to be snch in the 
next which sncceeds it; alld, at best, after a fitful season of 
renown, they quietly pass away, and sleep well in the com
mon cemetery of the departed. vVhat is present is apt to be 
,dazzling and imposing, and to assume a vast importance 
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ovC'r the <.li::;tr\nt Gnd the ob~clll'c. The mind in it,;; pcr~pcc
tire I)('C(llllCS alll~dccl by the like law:-; as those of ilw Ilaimal 

visioll, The shrub in the fOl'!'grollntl O\'crtop:-: tile oak that 

Iw;-; JllllldJ('I'C'd its cC'l1tnries, The hill under om eye looms 

Itig-lii'!' than the the !'Ilowy .Alp;:; wbleh skirt the edge; of the 
horizon. 

J3nt let 11:-; subject i hi;;; mniiel' tn a little closer ~e\'t1tiny, and 

sec if thc annal::; of the t\\'O la::d: c('ntlll'ic::; alone do not sum· 
cic-ntly at1molli:~dl HS of the 1llutabiliiy of hmnnll faille as well 
as of thai: of humall pursuit::. 'Vhat a va;;;t amount of intel
lectual power has been expended during tklt period, whieh 
is now dimly seell, or entirely forgotten. 'rhe very names of 
many authors have perished, and'the titles of th('ir workB arc 

tobe gathered only from thc dusty page::: of some obscurc 

catalogue. \Vhat reason can we have to sllppo:::e, that much 
of our own labor:'; will not share a kindred fate? Bnt, tnrn
ing to another and brighter part of the pictmc, \\"here the 
mellowing' hand of time ha~ tOtlch~d with it:; finc:.:t tintfol the 
varying fignres. 'Vho are there to be s[.'cn, but Shak;;:pcare, 
and Miltoll, and Bacon, and Locke, al1d Nc\vton: and Cud
worth, alld 'raylor, amI Banow, not to spp.uk of a host of' 
othcr~: WllO:3e works ought to be pro[oullclly ~tudied, and 
should illustrate p.\'ery library. I pnt it to ol1l':3clves to say, 
who arp. the mcn of this gCllcration to be bronght into com
parison wj1h thCEC:, in the extent and vadcty of their labors: 

, the powcrs of their genius, or the depth of their rcs6rches? 

\-Vho of olU.';clves call hope to exerci;;e an influence ()vcr the 

human mind as wide-spread as theirs? 'Vllo can hope to 
do more for science, for philo::iophy, for literat.ure, for iheology, 
than they? I put the argument to OUl' moc1c.:::ty, whether we 
can dbpense with the procIncts of their gClliu~, amI wisdom 
and leaming; or may cast a;:;icIc their works as mere play
things for idlers, or curio~ities [or collectors of the antique? 

I have but glanced at this subject. It wonId occupy a 
large di::;eourse to unfold it ill its various bearillgs ana conse· 

quences. But the strong tendency of our times to di::;regard 

• 
, , 

• 
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the lessons and the authority of the: P:.1:-;t 1l111st hayc [lilY thing 
but a ~alniary clll~ci: upon all the eOlllplicatctl .iniel'c~t:s of 
literury as \\"(~ll as social life. It not ouly loosens and dis. 
joint::; those institutions, which seem ludi:,;pen::;able to our 

• +-" 

common I1tlppiness and security; but it· puts afloat all those 
prilleiples which coustituie, as it were, the vcry axiol1lS of all 

• 

sound philosophy and literature. In no country on (~:1\'ih i:-; 
the danger of such a tenucney so pregnunt with fearful 
results as in om own; for it nurses a spirit of innomtion and 
experiment and oscillation, which le:1\'cs no rcsting.plaec for 
sober meditation or permanent progress. It was the ::;triking 
remark of an acute observer of the human mind, that ,; lIe 
who sets ont with doubting, \vlll find life llulsh, beforc he 
becomcs masicr of the rlu1imenb;" and that, " Hc, who be· 
gins by pres11111ing 011 his own sense, has endeu his studies" 
as soon as he has commenced them." 1 

But anodlel' danger in OUl' age, and especially in our 
• 

country, of no small extent, although ccria,inly of a subor-
dinate character, is the vast predominance of the tastc for 

• 

light reading and amusing compositions oyer that [01' solid 
learning and soyere and suggestive studies. This has bern 
gradually upon the increase ever since the commencement of 
the present centmy, and has become not only the fashion, 
but I may say, the passion of the day. It has been fostered 
py, and in its turn it has administered to, our periodical 
literature, which, [rom small heginnings, has at length accu· 
mulated to snch a mass, as threatens to ovenvhelm all the 
other departments of literature anu bury them under its ava· 
lanches. Novels anG. romances, and other exciting fictiollS~ 

increase upon us with a fearful rapidity, and, in conjunction 
with periodicals, constitute the staple of nearly all the reading 
of the reading public. They are circulated in prouigious 
numbers through the cheap \Yeeldy and penny press. They 
arc found with all the studied attractions and ornaments of 

1. Sir Joshua Reynolds, Discourses, p. 15 . 



• 

• 

• 
I.lTElt.my. TE~nE~CmS OF TIm 'l'DrES. 752 

kttPr-pn':::s alld l'llgl':1\'ing tlpoll iho ecnh'e-lalJ!es of the rc
lilled :ul(l wC[l1thy, pilctl lip with a g;'ty and v:tried profllsion. 
fl'hl',Y line the saloons of onr hnlcl;-; and boardilig-llOllse:::. 
frill'), lIy 011 0111' railro:uh:, alld swirn ill om stt'und.Jll:ds, with 
a dazzlillg and allllo~;t dizzy activity. Not a pa:~:3('ngcr-:;hip 

CrP:3:-:t's ille Atlantic, which j:-; not freighted with the wd. 
sheds of the la;-;t weekly or monthly, or quarterly, ur the la;.;t 
story of thc Jumcscs and Blcs;-,ingtolls and Bulwcrs. AEd, 

thallks to our good stars, somet imes they bl'ing al::-:o, for our 
refreshment and delight, the thrilling patho.;;, and touehing 
humor, of that man'ellons genins of all work, the author of 
the" Old Curiosit.y Shop." 

The consequence is, what might naturally bc expected, 
• 

that many of our best minds, and espeeially those, who pant 
for ea-rly di.'3tinction, devote all their thoughts and aU their 
time to labors of this sort. They are seduced by the eager 
appetite of the public for 11Oyelty, and the ready returns both 
of money and reputation, to abandon more serioLls and less 
nttrnr.t.in~ ~tlldie:::_ 'l'lwy turn with indifTercllC·e or di::gust 
from topics, which require profound investigation or severc 
crit.icism. They become impatient of the slow progress to
wards excellence, and of the long and cold researches, which 
satisfied the desires of the men of other days, who were 

• 

content to bide their time, and await the award of posterity. 
• • 

They sed\: not to build the lofty pOdry, which shall speak 
to the hearts of a thousand generations. They meditate 
not those highci1terprises in philosophy, in history, in the-

. ology, or in jurh:prndenee, which, when once accomplished, 
will live 011 and instl'l1ct munJdlld, when the ~pot: whieh-
coyers i hc ashes of their an t hal'S, shall be forgotten or ob
literated from the records of time. They seck the ribands 
and the "'rcaths, aud the shonts of applause of the passing 
crowd: and forget that they are not fame, but, at best, mere 
glitter and show and sOl1lle1. They come as shado\V~, and 
as !:l1eh thf'y will assnrccJly depart. 'rile white foam of the 
combing billow dies away at the moment, when it breaks 

• 



• 
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upon UIC :-:hOI'l', Hnt nil! d('pth~; of the OCl'an remain llll<.lis
. turbed n.lId l1oi~('IC'~s ; for i lilly bl'h'lIg tn the thillgs or etcmity. 

,\Vl1o, that look::; around hirn docs not pl~rC'ci\'L', what a vast 
amount: of the illkllel·jual power and energy of om own 

. country i::i expended, not to say ('xhan:'t(~d, UpOI1 temporary 
and fngitin~ topic::;, upon occasiollal addresses, npon 
light alld f:lnlastie compositiolls, Up011 mannals of educa

tion, and hand-Looks of instruction, upon D.llt1otatioIlS and 
excerpt::;, and upon the busy and evanescent discnssions of 
politics, which fret their hoUl' upon the stage, or infe:;t the 
halls of legislation. Need we be tolll, i hat honors tIm:; ac

quired, melt away at the very moment, \\'hen we gra:::-p tbem; 

that. some new_ w(~nder will soon usurp their place; and, in 
its turn, will be chased away or dissoh'ecl by the next bubble 
or flying meteor. I know, that it has sometimes heen said, that 
" nothillg popular can be frivolous; and that what inf1ucEccs 
multitudes must be of proportionate importance." 1 .A morE' 
dangerous fallacy, lurking Hildcr the garb of philosophy, could. 
scarcely be :;;tatecl:-' There wonlcl be fal" mOl'p. geur.1':11 t1'llth in 
the statement of the vcry re\'erse proposition. \,\'7' e COll~tl'Uct 

all sorts of machinery for the ready diffusion of science, and 

the circulation of philosophy. Om lecturc.-rooms amI lyceums 

arc crowded, clay after day, and night after night, with those, 

who seek instruction without labor, ·and demand improve
ment ,vithout dlort. "Ye haye abundance of zeal and abun

dance of curiosity enlisted in the cause, with little aim at 

solid results or practical ends. It seems no longer llecessary, 

in the view of many. persons, for students to COll:;umc their 

midnight lamps in pale and patient researches, or in com-
muning with the mastcr spirits of other days, or in interro-

gating the history of the past, or ·in working ont, ,yith n. 
hesitating progress, the great problem::; of human life. An 

attendallce upon a few courscs of lccture3 upon science, or 

art, or literature, amilbt brilliant gas lights, or brilliant ex-
• 

1 Sec Sir J. )Iackinto.-;h':) Life; ,(,I. i. p. 131. 

-

• 
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pcrinH'llb·:, 01' brilliant di~colll';-:es of nccol11p1i~hed rhetoricians, 
art! dt'c'll1ccl ~nti~r;lctol'y :mb;.;1itl1tcs for hard pen~ollal :-/ndy, In 
all ilIe S'cl1el':l1 pnrsnits of lifc. Nay, the capital stoeJ, thus 
acquired lllny be again retailed ant io lc:::s refined audi('l1cc~, 
alld nin~ l'('adv fame and 11rofit. to the f:ceond-hnml achC'llinrer. ;:, . 

It is an old saying, that there i::.i no royal road to le:-1l'1ling; 
and it i:-; jw;t a:-:. truc 110W, ns il: ,,-as t\yO thOll::.iaml ycnr:-5 ago. 
I\lltndcdge, dC'{'p, thorollgh, accma/c, mnst h('! songht" and 

('all be founel, only by strclluons labor, 110t for months, bnt for 
years; not [or ycars, bnt for a whole life. ,\Yhat lies (111 the 
..' 01 

~t1I'face i:-..: easily seell, and em:tly measured. 'Yhat lies below 
i;5 :-lowly l'l'achcd, and mnst be cant ions1y C'xamincd. The 
bc~;t OI'C may 0 rtcn be reqnired to be sifted and pllri (led. rrIw 
diamond slowly ]'ccein~s H::-; polish lIncler the hands of thc 
workrn:1n, and then only gives out its sparkling light:::. The 
very marble, whose mas:;y block i~ destincd to immortalizc, 
:;omc great namE', rcluctantly yields to the chisel; and years 
mnst elapse before it becomes (as it were) instinct with life, 
and stands fodh the breathing Image of the originr.I. To 
sketch the outlines of Hallam's noble Introduction to the 
History of Modern Literal-nrc, required studies so yast and 
various, tlmt" the librarics of all America ,,-ottld 110t at. this 

rcry moment fmni~h thc means of consulting, far less of mas

tering, the original anthors. And yet we arc apt to imagine, 
that fe\v books need now be read ill order to reach the depths 
of allY art or science . 

• 

The consciollsness of t!lis very state of public opillion can-
not bnt operatc as a discouragement upon :;emitiyc mind:;, and 
weali.m their ambition for the attainment of high exccllence. 
But, above all, that which, as I think, hangs with the dead
lie:;t weight npon the literary enterprise of American anthors, 
is (\'rh::ft has been already alluded to) the pel'pctualnecessit:y 
of catering to the falsc taste and morbid appetite of the mass 
of readers for tcmporary excitement, 01' for indolent amuse-

• 

mcnt. How fe\v, comparatiyely speal,lng, nrc foulld rtmollg 
our scholur:5, who devote their lives to the stlldyof some great 

-oc _ 

.. _----. , 
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subject, with a view to embody their thoughts and aCllllirc

ments, ~o that they llIay belong to the literatl1l'c of future 
• 

ages. How fcw arc there, who can ~ec, without dismay, the 
accumulation of materials around them, upon the mastery of 

\\'hich they are to fonnd their own fame. How few call, with 
a calm and quiet conscionsness of their own merit, see volume 

after.volume [i.lll Ii'om the press almost without notice or pa
tronage, and yet be content to wait, until Lhe voice of praise 

reaches them from a di:stanec, from the closets of the leal'l1cu, 

and thc sehoo18 of the philosophers. Speaking of the first 
volume of his great History of England, l\Ir. Hume, with quiet 
modesty, remarked: "My book.;eller told me, that in a twelve
month he solll only forty-five copies. I scareely heard of one 

man in the three kingdoms, considerable for ra1}k or leUer~, 

. that could clldnre the book." But with the pride of a great 
mind, ~ome years afterwards, he added: " I sec mallY ~ymp
-t0111S of my literary reputation's breaking out at last with 

addit.ional lustre." vYhat a cheering, what an impressive 
example! -

I rejoice to say, that there arc scholars in our country, who 

have avoided the beaten and dust.y paths of every-day rcpu
tation, and hayc hcen willing to labor, unsccn and 1111heeued, 

- for a 1110rc enduring distiuction, And they have gloriously 

won the prizc. There arc hi:;torian~, and biograpber:>, anu 
mathematicians, and painters, and sculptors, and poeb, and' 
divines, who have been contelJt for years to live Oil hopc~, 

nourished .ill their 0\\"11 bOWll1s, or \yhispered only by the 

gentle spirit of privatc frielld~hip, while they have been toil

ing for immortality. l\Ieanwhilc the press has rung its merry 
peab throughout the cont.ilwnt-, for the favOl'ites of the day. 
Aud where are these favorites now? They have perished, 

and t.heir ycry names have died away, like thc memory of all 
• 

echo. Tl1L'l'(~ i;; a finc remark of Lord Bacon,! that" He that 

seekcth to be eminent amollg able men, bath a great tu::;k j 

I 2 Bacon '8 Works, p. 3-15. 
• 

• 
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but that is ever good for the public. But l]c, that plots to be 
ollly t he figure among ci phC1'8, is the decay of a whole age." 

Allll j hen again another dallger, following close in the train 
of that, which I have been considering, is the feverish ambi
tion for an artificial structure of style in all classes of compo
sition. ""\Ve no longer relish the quiet, easy, and idiomatic 
tonl'S of the olden liLcrnture. '.rhe flowing grace aud s1m- . 
plieity or Addison the terse yet transparent style of Swift, 
-t.he natural yet elegant dietion of Goldsmith, the playful 
humor, and colloquial familiarity of Lamb, mixed up with 
deep l'clleclions, alld occasionally sprinkled with quaint phra
seology, these are no longer in the possession of the public 
favol'. If they are not deemed dull, they are passed by with 
indillerence. rl'hey are more often praised, than they are read . 

. 'I'lwy 1101<.1, indeed) a certain conventional rank; but it is more 
as a matter of courtesy to escape debate, than of sincere love 
of wlmt is true or beautiful. "VVe require a more intense and 
exci.ting style, ' strong and animated language sudden and 
dvid contrasts, ' abrupt changes, and unexpected turns of 
thought, ' high coloring, and wild, and (it may be) start
ling figure of speech. And so that the story tells, and the 
narrative 1lies on, or the satire scorches, or the humor is broad. 
cast in it::; lights, we are quite content, that the composition 
should be any sort of mosaic work, i.nterlaid with scraps 
of poetry 01' prose, the clas~ical or the new, ' the quaint or 
the legendary, ' the cant phrases of France or the mystical 
combinations of Germany. Everywhere we miss the raciness 
and richness of the Anglo- Saxon idiom, and eycn the ponder
ous vigor of the Roman roots forced into the native soil. To 
borrow the language of an emincnt criLic; "The grand defect 
is the want of repose, ' too much and too ingenious renee
tion, too uniform an ardor of feeling. The understanding 
is fatigued; the heart ceases to feel':' 1 

And. this again 110uri:shes ihat dangerous facility of writing, 

1 Mackintosh's Life, yol. i. p. 40;. 
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which is one of the most allming temptations, and at the same 
time the most insidious foe of genius. He, who can throw 
off in a few hours the brilliant passages of his own mind 
upon transitory or local topics, and become the artificer of the 
leading article of a l"eview, or miscellany, or annual, that 
flowers, and Homishes, and fades within the year; , he who 
puts forth his hasty pamphlet, upon the engrossing interest or 
stirring politics of the day; , he earns his passing fame with 
an easy promptitude, and may circulate freely among the wits 
of the club, and the coteries of the drawing-room. He, who 
'writes well enough to please and pleases well enough to be 
paid, as well as to be read, is but too apt to forget, that no· 
thing valuable is suddenly acquired; that what is enduring· 
must be costly, in time, in labor, in design, in intellectual 
effort. The veriest tyro in colors can paint a picture with 
lights and shades and false brilliancies, which may attract and 
deceive the vulgar eye. The common sculptor may mould 
the human features with a light· and facile hand, or carve 
them into the cold rigidity of stone. But the great artists of 
ancient and modern times wrought not out so their mighty 
labors. The Apollo, the Venus, the Gladiator, the Guliano, 
and Lorenzo de Medicis, grew not thus under the chisel of 
the· artists. The Madonna, the Last Supper, the Day of 
Judgment, sprung not from the dashing touches of the mo
ment. Time may truly be said, with these great minds, to 
have been the parent of immortality. 

In close alliance with the foregoing will be found another 
and kindred danger to scholarship. If the public taste thus 
acts upon the studies and products of authors, and fashions 
their works for the market of the day, 

"If those, who live to please, must please to live," 
• 

it is not less true, that it reacts upon readers with a recipro
cal malign influence. Their time is equally wasted in the 
indulgence of a varied a~d sometimes superficial round of 
reading, which vitiates, while it pampers the appetite. All is 

• 
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desnltory and miscellancons; crowded, and yet fleeting. The 
ritt'tH.ls arc dressed up in new form alllI fantasies; but still 

c--____ Lhcy are neither wholesome, nor sati:;fying. They cloy the 
taste without llourishing the soul. According to the temper
ament of the reader, his love of letters melts away under the 
soft sentimentalism of fiction, 01' wearies itself in drow;:;y 
indolence, or exhausts itself in private meditations, 01' rises 
into mystical reveries, very unintelligible, but not on that 
account less inviting. 

It cannot admit of the slightest doubt, (at least in my 
judgment,) that the habit of desultory andmiscellancous read
ing, thus created, has a necessary tendency to enervate the 
mind, and to destroy all masculine thinking. vV orks of a solid 
cast, which require close attention and exact knowledge to 
grapple with them, arc thrown aside, as dull and monotonous. 
vVe apoJ ogize to ourselves for cur neglect of them, that they 
are to be taken up at a more cOllvenient season; or we Hatter 
ourselves, that we have suIIiciently mastered their contents 
and merits from the last review, ulthough in many cases it 
may admit of somc duubt, whether the critic himself has ever 
read the work. vVithout stopping to inquire, how many of 
the whole class of literary readers now study with thoughtful 
diligence, the standard writers in om' own language, and are 
not content with abridgments, or manual;:;, VI." cxtracts; I 
would put it to those, who arc engaged in. the learned profes
sions, and have the most stringent motives for deep, thorough, 
and exact Imowledge, I would put it to them to say, how 
many of their whole number devote them:;clves to the study 
of the great masters of their own profession. How mallY of 
them call, in the suber language of truth, say, ''\IV c are at home 
in the pages of our pwfoundcst authors, vVe not ollly pos
sess them to enrich our libral"ics, but we devote ourselves to 
the daily consultation of them. They are beside us at 'our . ,-

". 

firesides, and they cheer our evening studies. vVe live and 
breathe in the midst of their laborious researches and sys-
tcmaticallcarnillg. .' -

" 

• 



• 
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If the seductive influences of this habit of desnltory and 
miscellaneolls reading and indulgence in general liScraturc: 
were confined to persons of unbroken leisure, 01' indolent 
temperament, 01' moderate ambition, the evil \yolllc1 be fm 
less felt, and the example far less mischievous. But it is apt 
to dra \V withi n its grasp the promlest spirits of the age. Many 
of the latter have the same insatiable appetite, if I may so 
say, for universall'eading, the same love of change, the 
same eager search after novelty, which belong to the gay and 
the frivolous in their light pursnits. They amass vast trea
sures of knowledge, but use them, far less for compp;;iti~:lJl, 

than for conversation; far less as materials, out of which they 
are to create works, destined for future ages, than as means 
for brilliant sallies in colloquial discourse, or for sUllny eli;,. 
quisitions upon moral philosophy, or for pict.uresque sketches, 
or for ofI:hand contributions to the forthcomiilg periodical. 
They have learncd well the lesson of Lord Bacon, that" Stu· 
dies serve for delight, for ornament, and for ability. Their 
chief use for delight is in privateness and retiring; for orna· 

• 

ment is in discourse; and for ability is in the judgment and 
disposition of business." 1 But they have forgotten the noble 
admonition of the same great mind, that" Wise men use 
their studies; and that there is a wisdom wHhont them, and 
above them, won by observation. That they re~lCl, not to 
contradict or confute, nor to find talk and discourse; but to 
weigh and consider." 2 " --

• 

There is, indeed, and for a considerable length of time, has 
been, a strong temptation to scholars to establish 1'eputation 
by bringing their resources into full play in conversation among 
the higher circles of social life; and in om own ti meR it has 
acquired a powerful impulse and acceleration among the 
affinent in-learning-and the elevated in genius. Dr. Johnson 
seems almost for the first time to have given it an attl'q"c.~~ 
character by his own example and gigantic powers, butl~:in:'" 

1 Dacon's Essays, Essay 50, yol. ii. of his Works: p. 373 . 2 Ibid. 
• 

• 
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reading and thinking. The glorious circle of great minds, 
who clut;tered around him, Reynolds and Burke and Gold
smith and Jones and Scott, and the gay wit's of London, who 
listened with a just homage to his controversial dogmas, and 
untiring flow of thought, made it a fashionable object of 
al11bilioll to become great in conversatioll. It may well be 
doubted, whether e\"ell Dr. Johnson, owing to this seductive 
illOucllce, ever accotnpli:.-;hed any thing commensuratc with the 
powers of his understanding, or the variety of his knowledge. 
\Vith the exception of his Dictionary, (a work of vast labor, if 
not of critical skill,) his best writing:; belong almost to the very 
close of his life; and if Boswell had not recorded his conversa
tions with a graphical fidelity and fulness, which makes them 
the very familiars of our household, thc fame of that great 
man, after a life of seventy-five years, would mainly rest upon 

• 

two poems, in imitation of J llvellal, and upon his Lives of 
the Poets, which, with the exception of some half dozen 
LivE'S, wrought out with marvellous felicity and vigor, were 
but common task-work for the booksellers. I might mention 
Doctor Parr as another singular example of vast erudition, 
superior in this respect eyen to Johnson, and in general ac
quirements (Iuite his equal, who has rendered himself famous 
for havillg exhausted his long life maillly upon a Spital ser
mall, and an edition of Bellcndcnus, neither of which is now 
read; alld yet if he had loved reading and conversation less, 
and composition morc, he might have stood in classical and 
other literature among the foremost of his age. He lives now, 
rather by the bright sayings, preserved by his biographers, 
and by his private letters, than by any literary achievement, 
worthy of remembrance. 

nnt, for an example still more instructive, and far more 
interest.ing and affecting, let us turn to one of the most philo

. sophical and polished scholars of our own day, I mean Sir 
James Mackintosh, whose genius has illumiilated whatever 

• 
it has touched, and touched almost every department of litera-
ture. vVhoeverhas read the memoirs of that excellent man, 

64 • 
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written with un unassuming elegance, and a just filial reve. 
rence,by an accomplished scholar, must have 1'iself from the 
perusal with mixed emotions of profound respect and profound 
melancholy. vVhat do we here sec, but a mind of the bright
est order and most val-ied attainments, perpetually strnggling 
with its own infirmity of purpose,' amassing, nay, devour
ing, all sorts of learning, with an eager and discriminating 
attention, sketching thc outlines of the plan of some great 
work, and resolving at some future time to excente it, - ·re· 

, buking its own delays, and yet persisting in the same course: 
- and at last, departing from the world, in a good old age, 
without having achicved anyone of the loftier purposes, at 
which it aimed. Everywhere abOll.t us are the mighty frag
ments of his genius, like thc mutilated '1'o1'so, exhibiting, in itg 
broken proportions, thc exquisite skill of the artist. ,JIis Intro
ductory Lecture on the Law of Nations, the most magnificent 
discourse in our OWI1, or perhaps, in any other language, is but 
a finished portico for the vestibule of a temple, destined never 
to be erected. And, again, his Historical Dissertation upon 
the Progress of Ethical Science, which it is impo::3:-ible to read 
without kindling into enthusiasm, leaves us, with its bright 

• 

bllt rapid light~, just on the threshold of the very inqniricil, to 
which it points its way. And then, again, his contributions 
to the History of England seem hut interludes between the 
acts and cpochs of that great drama, where the cmtuin dopi=, 
just when the principal actors arc about to play their parts 011 

that grand theatre of human life. "'\Vhat can be more melan
choly, 01' more full of regrets, than the contemplation of snch 
a mind, so comprehensive in learning, so elevated in virtues, 

• 

which has thus passed away, leaving so many admirable en-
terprises unaccomplished, and so many plans for immortality 
unfulfilled. . 

It may be said, that all this is the result of peculiar temper
ament. I think far otherwise ;' it is the natural result of the 
.seductive influences, of which I have spoken, and of the pro
'fuse expenditure of intellectual power upon ends and aims, 

• 
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incompatible with enduring cxcrllcncc, which Ii; so mnch fos
tered by the spirit of 'our age. How difIicult Jl111:-:t it be to 
re;.:i~t the temptations to unh"cl'sal reading, and thc fa:-:c:ina.
tioll;o; of colloq nbl di~col1l':;e, when tlIey wi 11 i n:-1-<ln t prai5c, 
und circulatc freely to the vcry bOllndarics of the literary 
worlel. Pot' Olle, who, wlih a stout hcart allel determined 
prr:-:cycmncc, conld resist them, and dic, like Sir \Yaltcr Scott, 
,,"ith hi:; pen in his hand, there arc hnndrcds 'who would sur
render thC'l115dves the willing, or the reluctant, vietims to their 
inOncnce, and rcsolyc and l'e-l'esolvc, and yet dose their lives 
in the midst of hOPCi; deferred, and cxpectations blasted, and 

projects abandoned. . 
I hayc thus far spoken of some of thc cxi:::ting (bllgcrs to 

the permanent interests of learning and literature; ancI in so 
doing I have anticipated much which belong:,; to the cOI1:;idcl'
ation of the discouragemcnt;; and difficulties of scholars in 
our day, l\Iany other admolJitory and intere:;ting reflections 
might: !Jo\\-eVel', be added upon thc latter topic; but I shall 
~ontcllt myself \\-ith a few suggestions only, addrcssed partly 
to our O\nl peculiar national position, and partly to general 
eauf'CS at work throughout the world. One, indeed, which 
must ~trike c\"en the most carcIe::s ObsclTcr is the yast accu
mulation, in every dcpartment of knowledge, of new matc
rials, \yhich arc to be mastcred, in comparison with the old 
stock. The bricf but pungent apothegm, that life i:; short, and 
art is long, could never come home to the bosom::: and bu:::iness 
of scholat's with more significance than in the present age. 

Hitherto, thf} task of completing the round of ;.:tudie;; for a 
well-disciplined mind in anyone department, seemed to lie 
within a comparatively moderate compass. But thc mass has 
110W ilrcreased to an almost o\"erwhelming size, (to nse the lan

guage of Sir Henry Spelman,) J.lIolem non iilgcntem solum., 
sed pCl'pctuis hume1'z's suslinendam. In some scicnces \\-hole 
branches have sprung into being within the last fifty years, 
while others have received snch vast additiolls, that the old 
foundations have been buried ullder the substl'l1ctions of the 

-. 
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ncw. The learned profcssions have received a likc augment. 
ation of principles and materials. Five hundred volumes 
would, a half century ago, have been deemed sullicicnt for uU 
the ordinary exigencies of study, where five thowmnd volumes 
would now scarcely meet the daily dcman(b, for comm1tation 
or instruction. l\Iedicille has challged, not merely its :;Y5tems 
and theories, and its rormularic~, but, through i he j115tl'Hll1ent
ality of chembt!'y, it has created a. new materia medica, und 
a new nomenclature. Anatomy and smgery, and physiologi
cal research, have elevatcd into science what seemed before 

• 

but a humbler department of art. rl'heology, in its dogmati. 
cal, exegetical, and critical inquiries, has made our libraries 
groan UUlll'\' the weight and yariety of its contribution:;. In 
formcr times the able:;t divines might. content themscl'lc:; with 
a fcw solid bodies of divinity, the best sermons of the old 
school, and some helps to criticism and exposition, in the 
shape of commOl~-placc book:; or concordances, illustrated by 
the siandard guiJC's in Ecclesiastical History. Ho",\' changed 
is all this now! Jurisprudence has unfolded its store::; with 
an eqnal profusion; and it is scarcely too much to ~;ay, that 
it is now practically impossible to read all that is pl1bli:::hed; 
and the task of selection alone haf; become at once pcriloui; 
and indispensable. In the mean time, the inquisitiyc and 
skeptical spirit of the age makes the duty of instruction, as 
,ycll as that of the exposition and vindication of doctrine::; 
full of labor and difficulty. Especially is this true ill theology 
and the higher branches of philosophy. Here the scholar 
rnu~t gi\"c a life of patient diligence to the task; and will 
find, that if he is read by many, be will be praised by few. 
His very learning may make his lahors repulsive; and the 
very Jepth of his researches may discourage his faltcring fol
lowers. His deficiencies will be studiously proclaimed, while 
the profounder remIts of his analysis are unheeded. Here, 
he will offend the prejudices of the day by a bold and fearless 
criticism, and there, he will encounter a dogma, which stag· 
gers his faith, or brings into question his prudence or his judg· 
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I1lCllt. If he appeals to posterity, he may, indeed, reap a jnst 
thongh diiihtllt reward, whcn the passions alld pm'til's of lhe 
day:::lmll have passed away. But then it may happen, that 
tll(' appeal may never reach that tribullal; or, if it :-should, the 
change'::': of ri1~hions and fecling:; and opillions may make his 
C'lailll a f'kndcl' inheritance, eYCI1 if it shoul(l be recogllized 
and eOllfinncd. Undct· such circnmstances, well may he be 

, 

illclined to shun the toil of the enterprise, and exclaim: Os~ 

tClldulit !tree tant:llJl fa/a., JlIJrjlW ultm. 

Look for a. moment upon the exhausting demands of the 
pulpit. In!'tead of listening to plain, calm, and practical ex
po:::itol'y discourses, a~ in former times, we !mve now become 
fa:;tidious and exacting critics. "Va require, eycry Sunday, 
the exhibitions of varied talents, dressed np with all the 
poli:::hcd elegance and refinement of an exquisite taste. \Ve 

• 

seck, I had almost said, \Ye demand, one or more sermons to 
be produced every ,,-eek, whiC'!l would require the meditations 

of the most gifted mind for a whole month; and of such a 
quality of excellence, that probably no single mind, in the 
hi::;tory of the profe~8joll, ever produced hych·c of them ill any 
one year. This is not all. The discour;:;cs must be wrought 
out with somewhat of dramatic power and effect. 1'hcy 
!l1u:.;t be eloquent, as well as instru~tive; pOil].tcd, as well as 

true; vivid, as well as thoughtful. ,They must win by their , 
rcr:"uasive approaches, even more than they strike by their 
masculine reasoning. They may, indeed, reprove vice with a 
bold and fearless confidence, if it shocks by its grossness 
or rcyolting character. They may unmask hypocri:'!y, and 
denounce error, in good round terms. But they mnst deal 
genlly with frailties, which arc broadcast, and" just hint a 
fault or hesitate di::;like," if it be a favorite folly of the day, 
\yhich fashion has consecrated, and public opinion tolerates. 
Now, I think, that I do not exaggerate the diHicl1lties and 
discouragements of the profession in our day, when I say, 
that the demands upon the preacher for ready compositions, 

and parochial duties, make it almost impracticable for him to 
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. -' attaill emincnce in biblical criticism, amlllisable him from 
""rit ingwOl'k::;, which will be ellduring lllonumcnt:-; of hii:; 
1eamillg alld ability, when he shall be gathcrcd to hi:; father:;, 

• 

Look again upon the scholar, \\"ho seeks ~mincnee ill <:la::;· 
sical studies.\Vhut Po vast apparatus is now reqnirl'd to 

Roman literatlll'c, its cripcism, and it:; historical .illn:;tl'ations, 
or even the nicetics of the grammatical stmctnre of illl.! lan-
guage. It is a startlin~' f et, that many a ripe scholar, even , 
in patient and lnqu.isiti' c and laborious Germany, \"ill tell 

• 

you, that there is not time, in anyone life, to learn well more 
than a single language; that if oue devotes himself to Gl'~ek: 
Latin is out of the question; and, that the study of a whole 
life may \yell be dedicated tp the mastery of a single clas::ii· 
cal author, and even then, that much will be left untouched, 
or unexplained. Nay, Roman jurisprudence, which, after the 
criticisms of three centurics, seemed to have arrived at "a fLxed 
point in its expositions and principles, has now become sud· 
denly changed in its aspects, and some of its elements ha\"e 
been displaced by the learned labors of living jurists, aided. by 
the discovery of the Institutes.of Gains. And, as if ancient 

• history itself were not secure again::;t the inroads of modern 
speculation uncI industry, we are now told, that the historians 
of Rome totally mistook many of the facts, which they under
took to narrate from· earlier traditions; and that we, in the 
nineteenth century, can by more profound researches, correct 
errors and explain transactions, which, for eighteen hundred 
year~, were unquestioned, or were dL!cl11cU irretrievably lost. 
It \..-as not many years ago, that some of us were almost 
startlcd out of our proprieties by the doubt, whether any such 
person as Homer ever exi:;tea; and Niebuhr has so shali:cn 
the public confidence in the ancient historians, that a wide
spread alarm has infccted our belief in the credibility of their 
chronicles. 

Nor is the task of the instructor, or of the disciple, in intel· 
lectual or moral philosophy less formidable. If he could 

• 
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unfol(l the ntrious f:ystcms of lllctaphy:;ics, 01' of ethics, whero 
i:-: Ill' to begin, or I'ather, where ii'i he to cnd: his rc;o:clll'chcs? 
Hi,; dl.~,;c('nt into the dcpth~, and hi::; a~ccnt from them, arc 

not among the facHe operat.ions of the human mind in our 
day, 

• 

"In the lowest deeJl a lower deep, 
Still threatcning to dC"o\ll" him, opens wide," I 

• 

If he hns read half of ,,-hat has been aIrprtdy writtcn on 
tl1t'~c :"l1bjcct~, he has achieyec1 a most gig'7tntic enterprise. 
But if he would subdue the whole to his O\\,ll pnrpoi:'('~, and 
take bnt a moderate smycy of the store::> of scholaRtic logic 
and philosophy, deposited on the slumbering shelves of the 
public libraries of both cOlltincntR, human life would not be 
long cnough to complete his task. Here, at least, we must 
bc contcnt, not only, as Lord Bacon says, to read by deputy, 
but to think by deputy. 

These arc difficulties, ,yhich brset aU scholars in our times 
from the profusion, and, as it were, from the very inunda
tiOIlS, of learning. There are others, again, which press upon_ 
American scholars with peculiar force. Two opposite bands 
of disciplined troops break in upon our academical pursuits, 
as well as our literary repose, and threaten a protracted, if not 
a successful, ,varfare. They arc embodied on one side under 
the leaders of what is called the Utilitarian System of know

ledge: and on the other, under the clamorous advocates for 
an American literature, indigenous, exclusive, and national. 
Upon the former topic I do not purpose to touch. Upon the 
latter I would say a few ,vords, as it constitutes the staple 
of so many of our public addresses, and ambitious essays. 
'What do we mean by a National Literature? Do we mean 

by it a literature fostered and cultivated by American authors, 
addressing themselves to themes common to the ,vorld of 
letters? Or, do we mean by it a literature, which deals 

1 See Milton's Paradise Lost, B. 4, I. 76, 

• 

• 
• 

• 
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aliog<'t her in lo~al topie:-, ant} bn~ies itself only with insiitn. 
-

tions, and ll1anller~, and fee1illg~, and discn~sions, peculiur to 
ourselves '? If the fonner, it \Voulll be an idle \Va:;!.e of time 
to di;-:cni's the SUbjl·ct .. 1'he cultivation of litel'atul'C in any 
country lllust essentially depend upon general cames, which 
rarely acllllil of l11ueh acceleration 01' retardation in their pro. 
gre~~. An cndlll'illg literature lI1u:;t almo:3t necessarily be of 
slow growth. It cannot be rai:3ecl 4in the hot·bed:; of patron· 

• 

agc 0\' of power alone. It must: ~pl'ir1g up spontallcously, anu 
be congenial to the soil. It can acquire excellence only, when 
the process of ripelling is in a healthy ail' amI a robust eli· 

-
mate. It presupposes the existence of n large clas:; of edn· 
cated men, beyond what the steady demal1d~ of civil, politi. 
cal, alld profc:-;:;ional life require, for the advancement of the 
gencral intel'l':;ts of the society. It presupposes, that the 
rewards of other employmellts arc not more certain and more 
tempt.ing; more inviting from their reiati\'e facility of being 
reached; or more sure of conducting the aspirants to the 
repn~e and dignity of independence. It presupposes general 
wealth enough in the community to afford leisure to a large 
class of scholars to devote thcmseh'es to the highest pursuits 
of ambition, and the attainment of an imperishable fame; 
so that they may be content t.o wait for distant re:mlts. It 
presupposes, that it will afford a competent livelihood, to 
repay the exhausting labors of authorship, . for painful days, 
and wakeful nights, which move heavily on in the midst of 
secret and solitary studies, and indifference, and ill·health, 
and poverty. Until these"things exist, nay, until they in a 
great measure coexist, and act and react simultaneously upon 
each other, it is in vain to call for national literature and 
national authors. There must be patronagc, liberal, constant, 
and comprehensive, as well as genius and talent, in the land. 
The public must be ready to reward authors as well as to 
praise them; to protect as well as to read their works i to 
encourage the domestic manufactl1l'c by giving it a reciprocal 
market abroad. Until this period shall arrive, it will be in 

• 

• 
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vuill to ask, or even to hope for n. solid admnecrnent in 
national literntlll'e. 'l'here may be, and there will be, occa
sional bl1l'st:; of literary talent; but they ",HI be irregular and 
tran:-:itoi'Y' There may be, and there will be, here and there, 
an author of exquisite elegance, or profound research; but 
for the most part, the·lights will be ilickering and faint, and 
do little more than skirt our horizon. 

. -
But if we mean by a natiollal literature the other alterna-

tire before alluded to, a literature devoted to loeal thoughts, 
objcct~, interest::::, habits, and feelings, which shall stand out, 
like our lakes ttlHl rivers and watedalls, with a. sort of terri
torial magnificence or sovereignty (as is but too oCten the 
suggestion of national pride); then it might be worth while 
to cOllsidi.'r, 'Nhether it were debirable, if attainable; or if 
attained, whether it would l1Qt sink us down to the level of , 

a prorincial dcpendeney rather than clevate us to the rank of 
equals in the republic of letters. It is true, that the vanity 
of po::sessing the home market might lead us to address 
nothing to foreign minds, or to forejgn sympathies; that we 
might clothe ourselves \yith the common fabrics and cos
tumes, manufactured to the order and fashion of the day, 
wHhout dreamil!g t.hat they might possess neither grace nor 
dignity; and would be rejected by the taste, as well as be 
unsuited to the good sense of other ages. To the great 
author, Heeking for permanent fame, may be addressed the 
same language which has been addressed to the great painter. 
t: He must divest himself of all prejudices in favor of his age 
or country; he must disregard all local and temporary orna
ments; and lQok only to those general habit.3 which are 
everywhere, and always -tIl-c-same. He addresses his works 
to the people of every country and every age; he calls upon 
posterity to be his spectators; and says, with Zeuxis, 'In 
((Jtemilalem pingo.' " 1 

Nay, I w.ill go fal,ther, ancI ventnre to alIirm, that no author 

-

• 

1 Sir Joshua Hcynokls's Discourses, p . .:it). 
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of any nation has eyer attained permanent celebrity, whose 
works have not in fact been addrc~~ed to ~el~timcnts: feel)ng!l, 
sympathies, and expericnces, common to ihc human soul in 
all countries, and all ages. 'l'hrre may be found a few per
sons whose works paint transactions, which nrc pmely local, 
or . transicnt, and who may thus enlist the curiosity of the 
diligent antiquarian; but it is rather as specimens than as 
models. rrhe mass of authors in ancient as well as in mo
dern times, who are familiarly read, or extensively ki1own,
are read and known, because their thoughts belong to all 
genemtions, and havc inflamed thc genius and warmed the 
hearts of the instructed as well as of the rude. 'rhe orators, 
the poets, the philosophers, and the historians of Greece and 
Rome are admired, not merely for the exquisite langnage in 
which their works arc clothed, but for the lessohs 'of wisdom 
which they teach; for the truths which they expound; for the 
beautiful and sublime imagery ,vhich they exhibit; and for 
the large results of human passions and human actions which 
they narrate or suggest. 'l'hese nre just as striking, and just 
as important and useful now as they were thousands of years 
ago. The works of Aristotle and Cicero have probably fur
nished more materials for instruction upon all the topics, of 
which they treat, than those of any other authors who have 
flourished before or since their times. There is not~~single 

~ 

page of Sallust or 'l'acitus, even when professedly discussing 
motives, or recording events which now seem almost evanes
eent points of history, which are not replete with sound phi
losophy, with profound reflection, with acute analysis, of 
character, manners, and government, and with principles of 
universal application, which deserve to be treasured up as 
among the most valuable benefactions to the human race. 
To no nation on earth me the truths there unfolded, and the 

• 

commentaries there condensed, of more importance than to 
ourselves. We may there see, how factions are engendered 
and how republics arc ruined. How men in free govern
ments become base, and servile, and corrupt, as well as, how 

_ ......... -........ -........ . . .. - ....... ,..... ._ ...................... _,. ._- ......... .... . .. . 
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they mnst ~ct, in order to maintain the strength, the glory, 
aud tlw well-balanced liberty of the Staie. \Yho <.locs not 
read j heC0l11l1l0ll fu te of republics, \\. hen Sallll;:;t, \\'i til search
il1g sl:\,l'rii"y, says; "'Chi labore at.qne justitia Hespublien. erc
"it, ' :-:a.'vire Fortuna, nc ll1i;-;ccl'C ol1111ia clf.!pit. Qui boorcs, 
pcrieula, dllbias uttlue aspcras res facile tolera\'crull!', iis 

, otiWll: lli\'itij{~, oplnlldH~ alii;;, olleri miscrrcqne fuere. Igitur 
prilllo jll'Clllliu.!, deintle Imperii Cupido, crcvit; ea lluasi nHl.
tcl'ie::- olllllium malo\'l1ll1 fucre/' 1 ,\\~ho Jocs not see ill hi:; 

. brier, but startling sketch of Catilinc, the profligate <.lema-
-

gogllC of every .age anu country, at ollce crafty, selfL;h, varia-
ble, bold, allu ambitious. "Animus audax, subdolus, varius, 
cuju:.-libet rci simulator ac dissimulator, alieni appetcns, sui 
profll~ns, ardells ill cupidit.atibus, satis eloquentia~, sapientim 
panun."::l ,\Yho does 110t see the fawning sycophants and 
bUiSC retaincrs, waitillg upon po\vcr and patronage, who pur
sne its triumph and partake it::; gale, in a single passage of 
Tacitu:-:, of tcrrific grandeur, alluding to a period, when even 
fallcn Rome yct alI'ectcd liberty. " At ROl11m mcre in servi
tium, COllsules, Patres, Equcs. Quanto qub illustrior, tanto 
magis fabi ac festinantcs, vultuque composito, ne lmti ex
CCi3SU Princ/pis, nen tristiores primordio, lacrimas, gaudium, 
questn~, adlliatione miscebant." 3 

_ 'These great men wrote not to -fost.er the pride, or the tastes, 
or the prejudices of their own country. 'They wrote not for 
Rome, but for the world; ~lot for their own age, but for all 
posterity. Sallust avows this to be his own motive; con
sciolls (as he says) that virtuous fame alone is immortal. 
II l\Iihi rcctius esse viuetur, ingenii, quam viriul11 opibus, 
gloriam qumrere, et quoniam vita ipsa, qutl fruimur, brevis 
e.;t, memoriam nosh'i, quam maxume longam cfficere. Nam 
divitiarum et formrn gloria fll1xa atque fragilis; virtus clara 
mternaque habetur."4 I have reserved (said 1'acitlls) a more 

1 Sallust. Bell. Catil. § 1 O~ , 
3 Tacit. Annal. Lib. 1, cap. 7. 

2 Ibid. § 6. 
4 Sallust, Bell. Catil. § 1. 
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fertilc and sccme subjeet for myoId age, when, owing to the 
rare felicity of i1w time:-:, you are at liberty to think what 
you plcaHc) and to 8peak what yon think .. "Uberiorcm seen. 
rioremque matcriam H('ncctuti Hcpo:mi,rnrn. tempornm fplici
tate, ubi ~entire qnrr Yeli:-:, et qn:e sentias dicere liect."l A fit 
lesson to he leamed C\"CIl ill ihis favored land; for, hel'e, 
no mean conrage is somctime~ rcqnircd, to ~pcak what. ,YO 

think, when it strikef; at :::omc prcn.lcnt deln:<ion; or to abo 
stain from flattering thc p]'('judiecs of the people, whrll tho 
truth might offend them. 

But I need not rcfer to the ancicnts. .All conntricl'! and all 
ages fnrllish the same illustrations. '1'herc is not (I repeat 
it) a great author, who has eomc down. to us ,,,ith litrrary 
celebrity, whose pages arc not addressed to il1terest~, affec
tions, and principles, common to all mankind. rrell me HIE) 

author, who, since the revival of letters, has attained anu 
still holds a settled emincnce, in Italy, or Germany, or France, 
or England, whose writings arc not felt to be t.he inheritance 
of the world? His ';vorks may haye a strong £layor of the soil --
where they were produced; they rniy betinetured with the 
colors of the age, in which they lived; they may even be 
soiled and stained by its vices, or its follies, or its affecta
tions; rBut these blemishcs and pcculiarities are accidental 
and ul1.fe1t, and sen'e but to present in a broader light their 
intrinsic excellences., . as the blur in the diamond reveals its . ' 

imperfections, without diminishing the vivid sparkles from its 
• 

transparent surface. vVho, for a moment, could imagine, that , 
Dante, or Tasso, or Shakspearc, 01' Milton, or Locke, or IGop-
stock, or Goethe, or Schiller, or Racine, ,vrote solely for t.heir 
own times and their own country; and did not possess the 
proud consciousness, that they would be read by fl1tl11'e gene· 
rations in every nation, where letters should be cherished, 
however refined and however remote. "My name and me· 

u 

mory," (was the affecting and melancholy language of Lord 

1 Tacit. Hist. lib. 1, cap. 1. 

• 
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J3neon, ill hi::; lai::it ,,-ill:) .. 7\1y name alld l1lemory I leave to 
fon·ign llatiom, alld io l:'inc OWIl countrYlllell, aftcr some 
time oe passed over." .. 

There could ]1ot, jlldecd, be a more dangerons delusion, 
than thl~ attempt on the part of American author~ to bnilclup 
an C'xcluf'ive national literat.ure ill the sense, to which I bave 
last allnded. Our just ambition !:ihonld be to make our lite
ratlll'e a cOlJ1ponent part of the literature of the world, fer the 
U~l\ of all nat.ion::; and aH ages. Let it ha\'c thc bolcl impre::;s 
of American genius, and the masculine vigor, and the brave 
spirit of inquiry and Cxpl'c::;sion, which HUy belong to a free 
gOYCrnIl1ClI{, aBd an ull::;l!acJdcd l~l'es:3. But let it rise to the 
dignity nlld elevation of an appeal to the highest minus in 
their highest Htnuie:.;, whcl'c\'er their nativit.y may be cast. 
Let it speak a universal language, and address passions, feel-

-illg:::, sympathies, and principles, which glow with equal 
ferror at the poles and at the equator. Let the thoughts be 
such, as rnay save the language itself from perishing. Let 
them lirc on, and blecis, aml improve mallkind, and unfold 
to them their duty ami their dcstiny, until the period shaH 
arri rc, when tyl'an ts amI barbarians shall consign all books -to 
a common destructioll, as an illcumbrance upon anarchy or 
de::poti::;m. 

And this leads me to say a few words, and but a few 
word::;, 1'01' 

"On our quickest decrees 
'The inaudihle nnd noiseless foot of time 
Steals, ere we can eJrect them," 

upon the duties of scholars in our day, and especially of 
American scholars. Much of what has been already said 
points its moral to this end and object. "Ve have seen some 
of our dangers and difriculties. They may not be disguised, 
or concealed; but they must be met and confronted with a 
firm confidence and steady perseverance. The time has 
come, when the study of the ancient classics, of the great 
writers of Greece and Rome, is required to be reasoned out 

t3 5 ill 

-
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and vindicated ancw. "\Vhilc it is advancing with a steady 
pace among a select class of minds, we cannot fall to :ice, that 
it is in n. proportionate degree holding a less comprehensive 
influence with the communit.y at laTge. The Rympa,thics, as 
well as the attractions, of other pursuits, and the brilliant 
achievcments of physical science, hn.\'c cast it with the mul
titude into comparative obscurity. But a morc s"'ccping" 
and impetuous causc is the strong tendency of t.he day to 
popular edllcatjon and popular schcmes of instruction. Kllow
ledge, it is now thought, may be acquired with far less labor 
and in a more brief space. Compendious systems have suc
ceeded the tardy progress and rough discipline of former 
times. 'rhe youthful mind is now required to be crammed 
with all sorts of l~arning and scienee, at. a period of life when 
it can scarcely digest any. We hurry on the work of educa
tion with an eager and crowded impatience, and seck to con
dense the labor of YCaTS into Hiat of months. All things are 
to be taugl}t at the same moment; Dll1n je1'1:et opus. And 
the appointed course once run over, the preparations of active 

• 

life are deemed complete; the prizes of life are already within 
reach; and superfluous study is dismissed, as equally \vithont 
pleasure and without profit. 

It is for American scholars to rouse themselves for the 
coming events, 'which cast their shadows before. They must 
press upon the public attention, with a fearless spirit of ex
postulation, the utter folly of all such expectations; they 
must proclaim the solemn fact, that facile methods of educa
tion are mere delusions, which cheat us out of our til11~, as 
well as impair the vigor of our understandings; that they will 
make us at once superficial and conceited, and enervate with
out filling the mind. It has been eloquently said, that" These 
noble studies preserve, ::J..nd t.hey' alone can preserve, the un
broken chain of leaming, which· unites the most remote 
generations; the grand catholic communion of wisdom and 
'wise men, throughout all ages and nations of the world." 1 

) 

1 Life of Mackintosh, yol. i. p. 119. 

, 
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But a duty still higher, and more imperative, and urgent, is 
to stand forth as champions of truth, of sound moml:;, sound 
principles, and sound learning. It has been often suggested, 
as a matter of reproach, by foreigners, that our scholars and 
statesmen do not speak out to the public their real opinions. 
That they do not say, what they think, nor think, what they 
say. rrhat our public harangues, and set pamph1ets, and 
newspaper eS:5ays, are abundantly overlaid with flattery of 
yulgar errors, or popular delusions. rrhat the people have 
perpetually trumpeted in their cars the praise of their wisdom 
and virtue and intelligence, when it is apparent, that there is 
the most sincere distrust of them all, and often thebelicf, that 
we arc on the downward path of ruin. In shori, that the 
whole body of our passing literature, and the spirit of our 
pub1ic discussions, are moulded and fashioned to suit the 
ever"varying fOl'ms of the popular will, and thus bring dis-

, 

credit upon our judgments, as well as upon our sincerity. 
Admitting, that there is much of false and exaggerated 

statement in these suggestions, still there is truth enough at 
, 

the bottom to challenge inquiry and demand reform. Has onr 
literature in general a bold, healthy, solid, reflective, mascu-

, 

line character? Does it possess a fearless spirit of expostula-
- - -

tion, or reproof, and a lofty avowal of principles, suited to the 
exigencies of our. t.imes? Docs it tell the truth, the whole 
truth, and nothing but the truth, without fear, favor, affection, 
or hope of reward? Does it combat errol', and expose folly, 
and resist visionary but captivating theories, by stirring ap
peals to the sober ·sense of the community, and the enUght-

- ened judgments of the wise? When the fuudamental prin
ciples of republics, nay, of all governments, are assailed with 
presumptuous rashness, and the rights of property, and the 
securities of constitutions are assailed and questioned, does 
our literature come out, and unmask the deceit, and vindicate 
the trnth, or does it lie by, and with indolent ease sleep over 
the evils, or silently evade its duty by hoping for the best, or 
softly whisper regrets, lest it should rouse opposition, or 
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encounter obloquy? To these interrogatories let every scho
lar answer for himself. But let him remember, that these 
are not times to blink at questions, or to ,Rush aside illquiriel:i. 
Not only is the schoolmaster abroad, put the skeptic is by his 
side, and the importunate reformer with his nostrums, and the 
enthusiast with his iueaUties and abstractions. Christianity 
itself is called upon, on Gnc sick, to bucklc on its armor, not 
to maintain the mere creeds and dogmas of a peculiar church 

• 

or sect, but to establish its facts and its miracles, nay, the 
reality of the character, if not the personal existence, of the 
Founder of its hopes and its consolations. On anothcr side, 
Protestantism is again required, at the distance of three ccn
turies after its noble triumphs, to show its title-deeds and its 
rights. It is put upon its defence, and aEked for reasons and 
authority, for its faith and its observances, for its priGst
hood and its ordinances. The assaults come not from Rome 
alone. The battlements of Oxford frown upon its heresies, 
and forbid the banns of its alliance with the church. The 

• 

warders upon her towers rebuke its ~",ackslidil1gs, and demand 
a s'urrendcr of its banners and a renunciation of its errors. 
The blood of the martyrs has been spilled in vain. The 
\varnings of the prophets have been proclaimed in vain. The 
Taylors, the Cudworths, the Chillingworths, the Barrows, and 

. the Clal'kcs, have been but blind leaders of the blind. The 
Puritans and the Covcnanters, the Presbyterians and the 
Congregationalists, the Calvinists and the Lutherans, are to 
lay down their spiritual arms, and submit to the sentence of 
the Vatican, pronounced on the banks of the Isis. rl'hese, 
then, are not the days for scholars, and least of all, for Ame· 
riean scholars, to relapse into indolent indifference, or to send 

. forth doubtful responses from their oracles, inviting double 
interpretations. T'he contest is no longer one with ignorance, 
or folly, 01' illiterate skepticism. The voices come from the 
seats of learning, from the deep studies of the closet, and 

• 

from the bold speculations of gifted minds, capable of dealing 
wit.h human rights and human helicf. Learning must now 

-
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be met by learning, talent by talent, genius by genins. Tho 
demand is for logic a~ld reasoning, and historical truth, and 
not for merc dogmas 01' authority. Vague declamation :will 
not sumcc. There must he clo:io, forcible, clear, cOlly.ineing 
argnmclltation. 

I might add, if time would allow me, that there arc other 
clniies, dcyoldng upon om scholars and statesmen, which 
(,Olll!' homc, at this ycry momcnt, to our business and bosoms. 
To 11Ia:-:tCI" tIle groat (Illest ions, ,,-hich now agitate, not merely 
our public councils, but the minds of tho wholo nation, upon 
topics of political economy, of national rights and dllties,
of constitutional obligations,- and of social interests, there 
arc rcquired ~1l the rcsources of our knowledge and experience, 

• 

iJ-.;~ po\ycrs of oloquence, the lights of history, the most tho-
rough investigations of the principles of international law. 
Hayc there been, and are thore now brought to the task, free 
[rom the admixture of all extraneous and impure ingredients, 
thc profound and honest judgments of our best scholars and 
;;tatc:;;mcll? Or have the pas:::ions and prejudices and interests 
of thc day mingled in the strife, and disturbed flU the just 
influcnces, which ought to goyern the. discus~lons? lIas it 
been left to the great minds, and the enlarged experience, and . 
the leamed st.udies of onr best men, to expound Stl bjects, so'" 
fnll of delicate Ulid difficult relations? Have not rash .men 
leaped into the arena, whert: angcls might almost fcar to 
tread, and eagerly sought to forestall t.he public judgment, by 
appeals to popular or local interests, 01' by lofty denunciations 
of all, who dared to promote calm inquiry, or the severe ana
IFiH of principles? One should have thought, that the very 
gravity of such topics would have suppressed all arrogant 
assertion, and put to flight all dogmatism and theories; that 
wc should have consulted tho oracles of other times, and 
sought instruction from thcir wisdom; that we should have 
invoked the aid of Grotins, and PufTendorf, and Vattel, and 
Burke, and Adam Smith, and the authors of the Federalist, 

q 

to enlighten our jUdgments, and purify our souls from debas-
ing generalities. . 

•• 

• 

• 
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• 
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And, again, it is the duty of our scholars to elevate the 
::;tanuanl of our natiollal literature; to engage it in 1 homes 
more \\"<H'thy of our destillY and rank in the repuLlic of let
ten; j to lift it above the petty strifes, the wild fnntasic:::, and. 
the vague 1I0velties of the day. If we may not aspire to the 
high('~t ('(Torts of human genins, to the ~ublimer walks of 
poetry anel philosophy, which dazzle hy excess of light, \\"l' 

may yet ~l'ek a more cle\'atcd region, and bl'eaihc a purer uir, 
than hrood::; over the barrell plain::; awl rni::dy valleys of com
mon life. 

"Lnrgior hie campos JEther, ct lumine ycstit 
l'urpurco, Solem que suam, sua siucra nOtant." 

Gentlemen, - I have donc. As I close this discourse I 
canllot but turn my eyes to our venerable "University, and. 
ask, what she demands of us, her children, for the cause of 
religion, of letters, and of learning. She has stood forth for 
centuries, the glorious defender of truth, ' unshaken, un
seduced, unterrified. She has nourished in her bosom the 
wise, the eloquent, the renowned, the holy. In the days of 
her adversity, she has borne the brunt and bmden without 

• • 

fear or faltering. In the days of her prosperity, she has been 
codent to cultivate learning, and promote the arts of peace. 
Shall not her children rise up, and call her blessed! At this 
very moment I seem to see the shades of her departed sons 
pass slowly before mc, the long procession of two hundred 
years. They point with deep thoughtfulness to the past, c.nd 
with earnest solicitude to the future. Their silence, more 
expressive than any human speech, addresses to us, at once, 
the language of admonition, of exhortation, of encou
ragement, of entreaty. l\Iethinks, as their shadowy forms 
glide a\vay, the silence is for a moment broken, and I hear 
their united voices, in unearthly tones, utter, from beyond 
the grave, 

" O! Socii, Antiquam exquiritc Uatrem," 

• 
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SKETCH 

-
('1: THE 1.11'1; AXn CILUUCTEIt OF SA)tt:EL DEXTE!~ . 

• 

. ""--.-. --

; 'rhi, ,h!('h formcc1 the concluding part of a Chargc, dcJi\-cl'cd to t11C Grallel .Jnry, 
. itt the ('in'uit COllrt holrlcn at .Boston, in the District of l\I:ts~aehll~dts, ill ~ray, 

1~11i: ill!!l was thCll Jlnhlishcll, at tllc joint rcquest of tIle Graml Jury and the 
lllembers of the Dar of the Circuit Court.] 

T IIHE 1l0'Y finished the brief review of those otfences 
\\-hir-ll ;,i'C most important in the criminul code of ihe United 
Stat!·:;. And happy should I be, if I could congratulate you 
011 Hw peace and general prosperity of our country, without 
mingling emotions of a painful nature. But how is it possi
hl0. to Clllcr this hall of justice, alld cast my eyes among my 
hrcthrcn at the bm', without missing one, who, for many years, 
ha;-; been its distinguished Ol'llamcnt ? 

On ordinary occasions of the 108s of prIvate or professional 
~i'iend;;, ,YC may properly bury our ~orrows in our own bosoms. 
Tn 511eh cases the public do not feel that deep sympathy ,,,hich 
authorizes us to spettk aloud our anguish and disquietude. 
Bnt whell such men as 1\11'. Dexter die, the loss is emphati
cally a public loss, and the mOUl'llcrs are the whole nation. 
To gin~ utterance to 0ur feelings is, therefore, a solemn duty. 
It hi fit, that the example of the great and good should be 
brought fonvard, for the imitation of the young and ambi
tiuus; that gratitude for eminent services should find a voice 
as public as the deeds; and that exalted genius, when it has 
ceased to attract admiration by its living splendor, should be 

GO 

• 
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con:::r.rr:tied ill the mcmoric~ of UI080 whom .it has instmctctl 
or prc~crn·tl. 

I feel as~t1l'cd, thcrc~fol'e, that I alll not f'tepping rtsick from 
the path or dnty, or prcs:-;illg untlrily upon yon1' attentioll, by 
dcvotillg a fcw minutes of yom iimc to a ~keteh of the hi:itol'Y 

-' ---;;--:-. --
and clmradCl' of t.his illustrion;;; lawyer and statesmall . 

• 

?,lr. Dexkr \Va::; descended from a highly re;-peciuble parent. 
age. IIi;:; grandfather was a cJc.rgymnn. Hi~ father, the HOll. 
Samuel Dexter, was a merchant·, and re:'lided mallY yeul's ut 

• 

Boston, where his son Samuel was born in the year 17Gl· 

The fat.her early distinguished himseH' in tile stl'1lggks bctween 
t.he Crowll and the people of Massachusetts, preyious to the 
Revolution; and, for his public services, was sen:ral till1cs~ 

elected to the Council by the 1I01l:-:i0 of Rcpl't:!scntatiYcs, amI 
as often n·jeetcd by the royal gOyernol' of the lH'oYince. He 
was at lengih admitted to a scat ill the C'ouneil by the pru

dence or tile fears of the exceutivc; but in 1774 \"as again 
negativcd ;; by the expre:-:; command of !tis majc:;ty.~) To. 
wards the clo;,;c of his life he l'dircd altogether from public 

afi'airs, and ellgaged in a profound Illve:;tigation of the great 
doctrillc:-: of theology. At his death hc bequeathed a hand· 
some lcs'aey to Haryard Ul1i\'(~r~ity, for the encouragcment of 
biblical c\'itici~ll1; and upon illi::; honorable foundation, the 
Dexter lecturesbip Ims since been e:::i.ablished. 

Mr. Dexter, the son, after the usual preparatory studies, was 
matriculated at Hal'Yanl LuiYcr:-;ity in 1777, and reeeh'ed the 
u::-ual degree of bachelor of arts in 1781. During his resi
dence at the UniYersity, he gave umple promi:5e of those 
talents, which f'hed :;0 mueh lustre on his riper years. At a 

public exhibition he delivered a poem, which was at that time 
received with great applause, and is still considered us highly 
creditable to his hste and judgment. On receiving his de· 

gree, he was selected for the first literary honor::; in his class, 

which he sustained with increasing reputation. 
He now determined to engage in the profession of the law, 

a science, whose acutc ('Ustinetiol1s and logical structure were 

• 



S'\~I1;EL DEXTEr.. 
, 

"'8" j t u 

\\-ollll{'\'fnlly adnpirc1 to illvigoraic anel dcw](l[l 1110 pow(,1'S of 
his 11I1dl'I·:~tnlldillg. lIt~ passed the mmnl preparatory h-nn at 
,\VOJ'(·('~jel·, ullder i he tniiiol1 or i he HOIl. Levi LLI}C(~JI, then an 

j • 

Crnilll'llt coun:;cllorat the but'. and ::::ince TJi(mtellant C;OyertlOl'Or-~ , 
• 

the Cnml11omvealth. Dnrillg tbi~ period, and for ~(~\'('l'al'ycur;-; 
nne\' his adlllis;·;[OI'ii.o the bar) l\Ir. Dexicr devoted him::elf with 
Ull(,(,Hsing assiduity io aeqni\"(~ the elements of hny; and, as 
mny be easily sllpp0::ied from his great abilities, Ill! wa::i com
pletely successful ill his pnrpo::::c:'3. Notwithstanding many 
discomagements of a public nature, which, ai; that time -
pressed lteflyiJy on young hnvycrs, Mr. Dexter rose rapidly 
into profes::::ionul }lotice, and soon founel himself surrounded 
,,-itll clients and business. In a short time he was chosen to 
the State Legislature; and his Hound jl1.(1g1~1{mt t~lH.l compre
hensive policy gave him great. ,voight and inl1ucl1cc in all the 
deliberations of that body. From the State Lcgif-:bture he 
""Ui; tran~ferred to the Congress of the United St::d:e:,:, being 
fil'st elected to the House of RC'presrntatives, ancI afterwards 
to the Senate, by the su1li'ages of his native State. Perhaps 
there has been no period since the establishment 0(' the go
vernment, which more imperiously demanded all the foresight 
\"irtne, and discretion of the ablest statesmen, than that in 
which lUr. Dexter was called to assist in the national eonncils. 
The first talents in the respective parties, which then divided 
the country, were drawn into Congress. The floors of the 
two houses became a vast amphitheatre, on which the struggles 
for political power and principle were maintained, ,,'ith all the 
eloquence of rhetoric and strength of reasoning, which the 
zeal of party could enkindle in noble mimk The most deep 
ancI im passioned fcelings took possession of the nation itself; 
und the same thrilling sensation:; which agitated Congress, 
dcctt'ilied the whole continent. It seemed as if e\-cry power 
of the human mind was summoned to its proper bU5incss, 
amI stretched to the most intense exertion. lUany of you can 
recall the emotions of those days; and to tho~e of us who 
\vcrc then reposing in academic shades, the light that burst 

-< 
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from i he walls of Congress, seemed reflected back from eycry 
cottage in the eoulltry. At no period of his life did l\I1'. Dcx. 
tel' more completely sustain his reputation for extraordinary 
talcllt~. Hb clear and forcible al'gnmclitn.tion, his earnest and 
aflectillg admonitions, and his intrepid and original develop. 
ment of principles and measures, gave him a weight of au· 

• 

thority, which it was difIicult to resist. l)erhaps 110 man was 
ever heard by his political opponents with morc profound amI 
unaflected respect. 

1\11'. Dexter resigned his seat in the Senate, on his appoint. 
ment as Secretary of \Var, under thc administration of Pl·c:;i· 
dent Adams. He next received the oflice of Secretary of the 

w 

'Treasury; and, during a short period of vacancy, dischargcd 
also the functions of the Department of State. These were to 
r\'Ir. Dexter new and untrodden paths. 'rhe habits of his life, 
and the pursuits of his mind, werc ill suited to that minute 
diligence, and those intricate details, which the bu::;incss of 
war and finance unavoidably impose upon the incumbents of 
office. He felt a great reluctance to engage in sllch employ. 
ments) for which he professed no peculiar relish, and ill which 
his forellsic discipline and scnatorial expericnce might not 
always guide him to correct results. His acceptance of these 
high stations was not, therefore, without much hesitation; 
but having accepted, he immediately employed the whole 
vigor of his mind to attain the mastery of aU their multifari· 
ous duties. That he fully accomplished his purpose can be 
no surprise to those who Imew him. Such was hi::; intellect· 
ual capacity and discrimination, that what he had the wish 
to acquire cost him far less than any other man. The reacH· 
ness, with which he received knowledge, seemed, at times, 
almost like instantaneous inspiration. He did not often 
choose to engage in laborious inquiries; but he had the 
necessary firmness and perseverance to attain whatever was 

• 

essential to his ambition or public duties. 
Towards the close of Mr. Adams's administration, he was 

offered a foreign embassy, which he declined; and upon the 

• 

• 
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accession of 1\1\', .Jc'Oi.'l'SOIl to i.he preH.idcney, h'e I'ci'igncd his 
pnblic: (,lllployl11cnt~, and rcil1l'lled to thc practicl! of the law 
with unabated 7,cal. li'rom this pcriod he cngaged less in 
political controvel'sies; and resen'cd hi I11self in'illd pnlly fo1' 
pwj'c5sional or theologieall'cseal'ches, He had alway;-; accus
tomed himselCto an independence orthinli:illg upon all subjects, 
legal, political, and religious. He subscribed io 110 man':, 
creed, and dealt in the dogmas of the school of no master; 
but he examined, and weighed, and decided c\'cry tbillg for 
himself, He obselTcd, or thought he observed, tllat pal'tie~ 
,,-ere gmc1ually changi ng their policy and princi pks; and, on 
thi::i aeeollnt, he seems to lwsc felt less de:;ire to engage in 

• • 

contro\'C'rsies, where his jUdgl11~llt and political friendship 
might llOt always be reconcilable. On two mcmorable occa
sions, which arc yet fresh ill our recollections, lIe took an 
activc political part. I refer to his opposition to the embargo 
and nOIl-ini-crcoms8 system, and his snpport of the late war. 
Bnt, cxcept in these instances, he rarely, if ever: appeared, 
aftcr his return to the bar, as the strenuous ad\"ocatc or op
poser or any of the great political measures, which agitatcd the 
nation. It was not that he lo01,cd on with imliilcl'cncc, or 
songht to eyade responsibility by equivocatioll or rcsen'e. 
On the contrary, hc was always li'ank, communicative, and 
decided. But his judgment was so little ill unison with the 
wishes of any party, that he expressed his opinions, rather as 
guides of his own conduct, than [rom a hope to illJ!nenee 
others. He was as incapable of deceiving others, as he ,vas 
of deceivjng himself; and ,,"ould rather surrender the popu
larity of a whole life, than submit hi::; O'Yl1 judgment to any 
sect in church or state. 

It is not unusual, in men of en~jnence, aftet· having with
drawn a few years from the bar, to find it difficult, if llot im
practicable, to resume their former rauk in busille~\s. Nothing 
of this sort occurred to check the progress of Mr. Dexter. He 
was immediately engaged in almost all the important causes 
in our highest courts; and popular favor seemed to have 

• (j (l " 
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increased, rather than dimini::;hed, during hL;; tcmponny retire. 
ment. From thc triumphs and victories of the State bar, hi.-, 
l'cputation soon eal'l'ied him to the Supreme Court of the 
United State::;, where it has been my pride .and pleasurc, for 
l11auy years, to see him holding his Cal'eel' in the foremost 

rank of ad\'ocates. 'l'hi~ would. entitle him 1:0 no ordinary 
praise; for that bar has been long distinguished by the 
presence of many of the most illustrious lawyers ill the 
Union. 

In 110 situation have the admirable talent.s of Mr. Dcxter 
appeared with 1110re uncluudecllustrc, ihan in his attendance 
on the Supreme Court at vVashingtoll. Fur several years he 
passed the winters there, under engagements in many of the 
most important causes. Rarely did he :<:peak without attract· 
ing an audience composed of the taste, the beauty, the wit, 
and the learning, that adornec\ the eity; and never wus he 
heard without instruction and d.elight. On some occa~ion8, 
involuntary tears from t.hc whole audience have testified the 
touching power of his eloquence and pathos. On otbers, a 
profound. and breathless '3ilenee expressed, more forcibly than 
any hl1lnan language, t 1e riveted attention of an hundred 
minch. I well remember with what appropriate felicity he 
unucl'took, in one cause, to analyze the sources of patriotism. 
I wish it were possible to preserve the whole in the language 
in which it was delivered. No one, who hcard him de:;cribe 
the influence of local scenery upon the human heart, but felt 
his soul dissolve within him. I can rccall but imperfectly a 
'single passage; and stript of ih; natural connection, it atfords 
but a glimmering of its original brjghtnes~. " We love not 
our country,:' said the orator, "from a blind and unmeaning 
attachment, simply because it is the place of our birth. It is 
the scene of our earliest joys and sorrows. Every spot has be· 
came consecrated by some youthful sport, some tender friend· 
ship, some endearing affection, some reverential feeling. It is 
associated with all our moral habits, our principles, and our 
virtues. The very sad seems almost a part of ourselves, for 

• 
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there arc entombed the bOlles of our ancestors. Even the 

dark yalley of the shadow of death is not without its conso

lation:::, for we pa~s it ill company with our frielld:3/' In a 
still llIorc recent i)]~tallee, and, .indeed, in one of the last 
Ca116l'~ he erel' argued, he took the oeea;:;lOll of an appropriate 
dj~Cll:-:~ioIl, to ex pound hi;:; o\\"n vi cw;:; of the consti tu ti on, aud, 

dropping the character of all at1\'ocate, to perfonn the para-
11101lllt duty of a citizen. He seemed, as if girillg his parting 

uch'iee and bClIl'dietioll to hi:5 country, and as if J.lC had 

worked up hi:; mind to a mighty clli.)rt to vindicate those 
• 

solid maxims of gon'rJIll1C'ut al1<.1 policy, by wliieh alone the 
UlliOI1 of the 8tates can be upheld anel perpetuated. It 
i::i deeply to be regretted, that his just and elevated views 
arc HOW cOllfincd to the frail memories of those who heard 
hill1. 

III the spring of 1815, 1\11'. Dexter was request.ed by Presi

dellt Madison to aceept all extraordinary 111i::;sio11 to the Court 

of Spain; but, from a reluctance to go abroad, he declined 
the appointment. 

Durillg the last ,vintcr, Mr. Dexter was, for a few days, 

alIiictcd with the epidcmic prevailillg at vVashillgton; and 

was once compelled, from indisposition, to stop in the argu

ment of a cause. He had, howcvcr, entirclj recovered, aUlI 

Hevcr seemed in better health. On his retul'll from vVashing

ton, he WCIlt, with his family, to Athens, in the state of New 

York, to assist in the celebration of the nuptials of his son. 

He arrived there on 'Tuesday, the thirteenth of April, some
what unwell; but no serious alarm for his safety exi:;ted until 
the day previous t.o hi::; death. Finding his dissolution ap

proaching, he gave the propel' directions respecting his afiilirs, 

and prepared to meet his fate with the calmness of a Christ
ian philosopher. He could look back 011 a life devoted to 

virtuous pursuits without reproach, and his regrets could only 
be for his family and his country. About midnight, on Friday, 

the third of :May, he lost his senses; and, in three hours after

wards, he expired in the arms of his family, wit.hout a stmggle 
or a groan. 

, 
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Such was ihr. life and snell ihe death of Mr. Dexter. I 
fot'bem to ~i\'e a minnie account of the literary honol'f;. which 

~-. , ' , 

he rccciyctL and of the pllblie ilL.;titutio1l5 of which he was a 
, 

member. I am aware, ho\\' little I am quali!led for tlw office 
of hi;;;' biographer; btlt I hayc thi~ cOIl~olatiol1, that he needs 
no othcr panegyric but truth. I will eio:oc these ha::;ty f'kctches 
with a few remarks on his per::;ol1, clmractcr, manl1ers, and 

, . , 

acquirements. 
In hi~ 1wri:on, :\fl'. 1)f'xt-l'r was tall, alld well formed; of 

drong, weli defined features, and bold, Jl1l1SCnl:H pl'Oportion~. 

His manners \\'ere, at a fir::.t intt'l'\'ic\\', 1'e::('n'ed and retiring; 
and this was wmctimes mi:..:taken bv a carc1l't':; ob~cr\'cr for 

• 
austeri ty or prill c. But t 11 i;:; i m prc:osioll vanished on a farther 
aeqnaint:1l1ce; and it was ::;0011 pcrceiYcd, that, though he 
made no effort to COl1l't popularity, he was frank, manly, and 
aece::;sible; and at the bar eonc-iiiaiory and resprct.[ul. Hi5 
countcnance was uncommonly :-triking; and yct: perhap:,,~ 

scarcely gu.\'c at once the character of his mind. rnJe~~ 

awa!,;cl1cd by strong interest::, his fcatures relaxed into a 
repose, which betrayed little of hii; intellectual grandeur. In 
:such situations his ('yc~ had a tranqnil mildnes~, which 
~cemcd better suited to an habitunl indolcnce of temperament, 
than to fcn"id thoug[lts. Yet a eurions ohso1"\'er might read 
in his face the traccs of a contemplati\'c mind, sometimes 
lost in re\'cries, and somctimes devoted to the most inteme 
abstractions of metaphpies. ,\Vhen roused into action, his 
features as~umcd a new aspect. A steady stream of light 

, 

emanated from his cves. the muscles of his face s\\'clled ''lith 
w ' 

emotion, and a slight flush chafed his pallid checks. His 
enunciation \vas remarkably slow, distinct, and musical; 
though the intonations of his yoice wcre' sometimes too 
monotonous. His'language was plain, but pure and well 
selected; and, though hi:; mind was stored with poetic 
images, he rarely indulged himself in ornaments of any kind. 
If a rhetorical illustration, or striking metaphor sometimes 
adorned his speeches, they seemell the :5pontaneous burst of 

• , " 
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hi,.: gcnin:::, produced without efl'ort, alH1 di;;mi~3ccl without 
regl'ct. 'rhey mighi', indeed, be compared to thosc spots of 

, ., 

beau! iful Ycrdurc, which are scattcred herc and t.here iu Alpine 
regi()I1":~ amicbt thc dazzlillg whitcness of snrroulllling snows. 
In ihc exordiums of hi;; specehes hc was rarely happy. It 
5cclI1cd the 1irst exercise of a mind struggling to break its 
slumber:::, 01' to contl'Ol the t(1l"l'ClIt of its thoughts. As he 
aclram:cd, hc became collccted, fOl'ciblc, and argumentative; 
and Ilis perorations werc uuiformly gl'Hlld and impressive. 
They were often felt, whcn they could lIot bc followed. 

• v 

Such "'as the gcneral charaetcr of hi::; deli very.. But it 
\Hmld be n. gi'eat mistake to suppose, because his prillcipal 
fa \"()J"; rc \\'a::i 1'a tiocillation, t ha this deli "ery was cold, tame, 
or 1l1l;lltere::::ting. I am persuaded, that natnre had gi"en him 
UlJeomrnOI1 strength of pas:::ions. The uatural characteristics 
of his mimI were fervor and forcc ; and, left to the mere work
!ing,.: of his own genius, he would have been Impetuou::i ~alld 
yel~emellt. But he :icemcd early to have assnrned the mas
tery'ol' hi::; mind; to h?vcJ;,c:hcckcd its vivid. mO\'emenb by 
habitual discipline; and bound. his passiolls ill the adaman
lille chains of logic and l'easoning. The dismissal of the 
graces of fancy and of pictl1l'cS(lUe description were with him 
a matter of choice ami not of necessity. He resigned them, 
as Hcreulcs resigned plcasnre, llot beeanse he was insellsible 
of it;; clw.t'ms, but liecau:3e be was more enamored of wisdom. 
Yet, as if to show his llati"e powers, he has sometimes let 

100i5C the enthusiasm of his geuins, and touched with a mas
ter's hand every chord of the passions, and. altel'l1ately asto
nished, delighted, amI melted his hearcrs. Somethillg of the 
same efli.~ct has been produced by what may be fitly termed, 
the moral sublimity of hi:; reasoning. He opcned his argu
mcnt::; ill a progl'cssive ord.er, erecting each successive posi
tion upon some other, whose solid mass he had already 
establishcd on an immovable foundation, tilt at last the 
superstructure seemed, by its height and. ponderous propor
tions, to bid defiance to the assaults of human ingcnuity. I 

, , 
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am mYflJc thai; tlw:,e expresf'iolls Infly be deemed the cXflg

gcratiol1~ of fancy; bnt I only <.k::<cribe \yhat. I havc felt on 
lny own mind; and I gather from othcr~, that I hare not 
Leen :;_~l1gubr in my feelings. . 

It would bc invidious to compare Mr. Dexter \"iill other 
illustrious men of our cOllntry, either living or dead. In 
general acquirements he \Va;,; unqncstiollably inferior to 
111aI1Y; and cven in proft~ssional ~eiellce he coulll seareely be 
considered as vl'ry profonnd, or very learned. He had a dis
inclination to the pages of black-leU-ered law, which he some-

. times censured as the seholastic refinement; of monki8h 
ages; and even for the common bml1ches of technic:l.I :::ciellcr, 
the doctrines of special p](·rtdillg, and the niectics or feudal 
tenures, he profe::<sed to feel little of loye or reverence. Hi:.; 
delight \\"as to expatiate in the elements of juri:::pl'lldcllCC, 
and to amtlyzc and combinc the great prin(:iplcs of equity 
and reason which distingnish thc branches of maritime law. 
In commercial causes, thcrefore, he ~hone with peculiar ad
vantage. His comprchemivc mind was familial' with all the 
leading distinctions of thi:') portion of law; and he marked 
out, with wonderful sagaeii-y and promptitude, the almost 
evanescent boundaries whieh sometimes separate its prin
eiples. Indeed, it may be truly saill of him, that he could 
walk a narrow isthmus betwecn opposi ng doctrinE'S, whcre 
no man dared to follow him. The law of prize and of 
nations were also adapted to his faculties; and no olle who 
heard him upon these topics, but was compelled to confess, 
that, if he was not ahvays convincing, he was always in
genious; and that, when he attempted to shake a settled 
rule, though be might be wrollg upon authority and prac
tice, he was rarely wrong upon the principles of international 
justice. 

In short, therc havc been men more thoroughly imbued· 
with all the finc tinctures of classic taste; men of more play
fnl and cultivated imaginations; of marc deep and aecnratc 
research; and of marc various and finished learning. But if 
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the eapueity to examine n. qncstion by the most comprchen
si\'l~ Gnalysi::;; to subject all its relations to tile t('st of the 
most :ollbtle logic; Gnd to exhibit them in perfect transpa-

• 

reJlC')'" to the minds of others; - if tllC capacity to dctect: 
,rilll ullerring judgmellt, the weak point:; of all argnnwnt, 
and to :-/rip all' c'\"(~)"y yt'il fl'0111 ~ophi:-try or error; if the 
ca'j)[l('ih' to seizE'. as it worc Lv intuitioll, the lCHl'Ilill!l" and . '., \,....' 

(1rgllllH'llts of other;', alld il1:-:lalliallcol1:·;jy to fa;-:;hioll i.lwm to 
his,--:-O\\:II l;UI'PO:;l~s;" if, I say, tlll'se cOllstiwte SOIllC of the 
bighc::;t prerogatives of gC'uil1:-:, it: wilt bc dil1icult to fi!ld 
mallY rirab, or sllperiors to Mr. Dexier. In the SiCI ing and 
cOlllpari;:oll of cridcllce, and in lllonlLling its heterogellcous 
Hmt-erial::; into one consistent ma::;s, the bar and the bendt 
han~ prollounccd him almost: illimitable. 

lli~ eloqnenee was altogether of all original cast-. . It had 
not the mngnificent COlOl"jllg of Burke,11o)" the jmpetuous 
flow of Chatham. In moreL! alollg ill ll1aje:::tic ~implicit:y, 

like a mighty stream, quiekellillg Ullcl fertilizillg every i.hing 
ill it;-; COUl'se. He per:ouacled without seeming to W:iC the art::: 
of per:::ua;-;ion; alld cOllvillced without cOIH.1e::'ccnding to !30-

licit cow;ictiotl. 1\"0 mn.n was ever ll1ort.! exempt from finesse 
or Cl1llllillg in addressing a jury. lIe disdained the lii.ilc arts 
of :-nplli;:;iry or popular appeaL It was, ill his j nc1gment, 
somethillg morc degrading than the sight of Achilles playing 
'\Vith a lady~:-i distan: It was snrrcuderillg the illtf'griiy as 
wl'll as honor of' the bar. His couduct af1ordcd, ill these par
ticulars, an excellent exam pIc for yOUllg cOllllsellors, \\-hich it 
would be wcll for them to illlitate, e\'el1 though they :::llOulll 
follow ill his path with unequal fouisteps. 

His studies were llot altogether of a professiollal nature. 
He devoted much time to the c\'idcllCes and doctrincs of 
Christiullity; and his faith in it::; truths was fi.xed after the 

~ 

most elaborate incLuiries. That he was tnost catholic and 
liberal in his yiews is known to us all; but, except to his 
intimate friends. it is little kllo\\'n how solicitous he was to , 

'" 
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sustain the credibility of the Chri~tian system; and ho'.v 
ingenuous and able were his expositions of it!'3 doch-ines . 

• 

As a statc:-:rnan, it .is jmpossiblc io l'l'gard his enlightened 
policy and principles withont l't~vercnce. He had no foreign 
partialities or prejudices to indlllg{' or gmtiCy. All hi::; afire
tiOIlH centred hl his country; all hh; wishes ,vere for its 

• 

glory, inc.lep<'ndenec, and prosprrity. ~rhe steady friend of 
the Con::;titntion or the United States, he wm;, in the purest 
and most appropriate sense of the terms, a patriot and a 
Tepnblicall. H(~ considered the unioll of the Slates as the 
polestar of our liberties; and, whatever might be hi::; opinion 
of any measures, he never breathed a donbt to shake public 
or private confidence in the excellence of the Constitution 
itself. "\Vhen others sank into a despolldency at the gloomy 
asrcei of public aOair:;, and seemed almost ready to re::iign 
their belief in republican in:o;titlltiolls, he remained their in
ilexib1r~ ad vocate. He was neith{'{ <.1i::;mayed by the intem
perance of partie::, nor by the indiscrdion of ruler:;;. He 
believed in the redeeming power of a free con:o;titution ; and 
that, though the people might sometimes be cleceivcd, to 
their intelligence and virtue we might ~afely trm.\t to equal
ize nIl the eccentricities and perturbations of the political 
system. He had the singular fortnne, at different times, to 
be the favorite of different parties, occupying in each the 
same elevation. It is not my purpose to examine, or vindi
cate his conduct in cither of these ~ituations. I fecI, indeed: 
that I am already treading upon ashcs thinly strewed over 
living embers. The pre~ent is not the time for an impartial 
estimate of his political conduct. That duty belongs, and 
may be safely left, to posterity. \Vithout pretending to an
ticipate their award, we may with some confidence affirm, 
that the fame of Mr. Dcxter has little to fear from the most 
rigid scrutiny. vVhile he liycd, he mjght be claimed with 
pride by any party j but no,,," that he is dead, he belongs to 
his country. 
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'To conclude; , ,Mr. Dexter was a m" II of snch rare endow
ments, that, in whatever age or natioll 'II~ had Ih'etl, he would 
hase beCll in the first rank of profc:3sional eminence. It is 
unfortunate that he has left 110 written record of himself. 
Tho only monument of his fame rests in the frail recollections 
of memory, and can reaeh fnture ages on!y through the imlis .. 
tinctlJcss of tradition or history. ,His glowillg thonghts, his 

, 

brilliallt periods, and his profound reasouings have perished 
for ereI'. They have passed away like a dream or a shadow. 
He is gathered to his fathers j and his lips arc closed in the 

silellce of dcath. 
I rejoice to have lived in the same age with him; and to 

hayc becn permitted to hear his eloquence, and to be in

structed by his wisdom. I mourn, that my country has lost 
a patriot ,vithout fear or reproach. The glory that has settled 
on hi;.; tomb will Hot be easily obscured; aud if it shall grow 
cUm in the lapse of time, I trust, that some faithful historian 

w:U presen"c the character of his mind in pages that can 
perish only with the language in which they arc written. 

-
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SKETCH 

OF TIlE t'11.\ItAC'TEH OF "'ILLI.UI 1'IXIOiE¥, OF )LmrL,\XD,1 
• 

• 

-_._---

'VILLLDT PIXK:-;.lW died at vVashington on thc hycnty. 
fifth of Febni.ary, of the pl'c:;:cnt year,. (1822,) in the fifty· 
eighth year of his agc. He had becn long distinguished 
among the statesmen of thb country, and had enjoyed many 
public honors. He had been a Commh;sioncl', under the 
British treaty of 17~H; Minister Plenipotentiary, successively, 
at the Courts of Great Britain and Russia; and Attorney· 
General of the United States. At the time of his death, he 

• 

was a Senator in Congress, from the State of his birth, 
(~Iaryland,) a situation, which he filled with the most distin· 
guished ability. 

Of his ehal'aeter, as a statesman, or a scholar, it is not the 
design of this sketch to present any outline. It is, as an 
advocate and lawyer, that he has a claim to receive a faint, 
but reverential memorial in these pages. For many years he 
stood at the head of the bar of .Maryland; and, for the last 
ten years of his life, (the period during which he principally 
devoted himself to the busine.;;s of the Supreme Court of the 
United States,) he was universally admitted to be in the first 
rank of the profession of the law, never supposed, by anyone, 

1 This Sketch was ol'i[!inalh- written at the l'CClucst of a friend, and sent to 
him. It is now printed'fron; a 1'oll"h <:0ln', Illauc at thc time, with somc few 
I ' U • a tCl'atlOns. 

• 
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to be ('xecllcd by any other ath-ocate, and rarcly deemed to 
be ccptalled. His PCl';:;OIl was strOllg, compact, and l11usculn.r~ 
exhibitillg great vigor of action, with no small grace and ease 
of mov('ment. His countenance, without being drikingly 
illtere;:;tillg for its iniclligellce, or suavity, was manly and 

• 

open; alld, when cxcitecl by any di;:;ellssion, was capable of 
the mo~t powcrful and varied cxprcs:3ion, suited at once for 
the playfulness of wit, the indignation of resentmcnt, or the 
solemn dignity of argumentation. His mind was singularly 
subtile alld pcnetrating, equally rapid in its conccptions, and 
felicitous in the exposition of the truths, which it was em
ployed to dcvelop or analyze. In native gellius, or, in other 
won1::l, in the power to invcnt, select, illustrate, and combine 
topics for the purposes of argument: few mcn have bee.n his 
superior;':. But hc did not rely exclusively on the rCSOl1l'ces 
of his genius. He chastened, improved, and invigorated it 
by constant study, and laborious discipline. He was from 
early life a diligent student, not only of the law but of gene
ral literature, and especially of clasaical literature. He was 
ambitions to be not only a good, but an exact scholar; not 
only a persuasive, but an elegant writer; not only a splendid, 
but a solid speaker; full of matter, as well as of metaphor; 
able to convince, as well as to instruct and please. His pro
fessional learning was very extensive, deep, and accurate . 

• 

It was the gradual accumulation of nearly forty years' steady 
deyotion to the science, as well as practice, of juri;:;prudence. 
He possessed a minute acquaintance 'V~.tll the .anc:ient com
mon law. Its technical principles, and feudal peculiarities, 
its quaint illustrations, its subtile distinctions, and its artifi
cial, but nice, logic, were all familiar to his early thoughts, 
and enabled him, in the later periods of his lifc, to expound 
the abstruse doctrines of modern tenures and titles, with great 
facility and perspicuity. But his studies were not confined 
io mere researches into the doctrines of the old law. His 
reading was very extensive in all the departments of mo
dern jurisprudence; and his practice, \vhich was, perhaps, 

-
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morc val'iOl:.::i than that of any other American lawyer, led him 
to a daily application of all his learning in the actual business 

• 

of the fomm. Few men, in our country, had attained so 
exact, thorough, and methodized a knowledge, as he, of the 
general principles of tbe law of nations; of the doctrines of 
the prize and admiralty courts; of the broad and rarious 
foundations of equity jurisprudence; and of the admirable 
theories, as well as pruetie-al dCH.\lopments, of all the branches 
of maritime and commcrciallaw. 

In another department of professionalleal'l1ing, peculiar to 
these United States, he had attained a proud eminence. It 
was in the thorough mastery of the 11rinciples of constitu· 
tional law. His public life commenced about the period,. 
when the Constitution of the United States was formed and 
adopted by the people. He was familiar with all the early 
conh'o,-ersies, to which it gave rise, and with the commenta
ries and glosses, as well of its enemies as of its friends. And 
his large experience as a statesman al)d advocate, gradu
ally fixed jn his mind aU thc-rules for the true interpretation 
of its powers, its spirit, and its language. No onc, perhaps, 
had weighed with more exactness or deliberation the bearing 
and tendency of its various complicated provisions. No one 
felt more deeply its absolute and indispensable importance to 
the existence of the nation. No one more sincerely and uni
formly contended for a liberal exposition of its granted powers 
and privileges. Hence his arguments upon all constitutional 
questions in courts of justice, as ,veIl as in the halls of legis
lation, were characterized by an earnestness, a gravity, an 
eloquence, and force of reasoning, which convinced every 
man who heard him, that he spoke his own opinions, under 
the deepest sense of responsibility to his country, and that 
he sunk the advocate in the higher duties d the states
man. His last thoughts rested with an anxious solicitude 

• 

upon the future destinies of his country. His last moments 
were employed in profound investigations, to sustain the con
stitution against the' attacks, made upon it, in the then pend-
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ing struggles for state sovoreignty. And thc writer of this 
sketch heard the declaration from his own lips, a short period 
before the illness, \vhich terminatcd his life, that he was then 
prcparing the matcriab, for a last amI great eflort on this 
subject, which, as a commentary upon the principles and 
powors of the constitution, he illtencled to bequeath to his 
country, as the closing labor of his political life. . 

'l'he celebrity of Mr Pinkney, as a public speaker, requires 
some notice, in this place, of the nature and character of his 
oratory. It \vas, in man ncr, original, ,impressive, amI vehe
mcnt. He had some natural, and some acquired defects, whieh 
made him, in some degree, faU short of that exquisite concep
tion of the imagination, a perfect orator. His voice was thick 
and guttural. It rose and fell with little mclocly and soften
ing of tones, and was, occasionally, abrupt and harsh in its 
intonations, and wanting ill liquidness and modulation. At 
times, his utterance was hurried on to an excess of vehemence; 
and then, as it were, per saltum, he would suffer it to fall, at 
the close of the sentcnce, to a low and indistinct whisper, 
which confused, at once, the sense and the sound. This ine
quality of elocution did not seem so much a natural defect, 
as a matter of choice, or artificial cultivation. But the effect, 
from whatever cause it arose, was unpleasing; and some
times gave to his speeches the air of too much study, mea
sured dignity, or dramatic energy. These, however, were 

, 

venial faults, open to observation, indeed, but soon forgotten 
by those who listened to his instructive and persuasive rea-

without being led captive by his eloquence. His imagination 
was rich and inventive; his taste, in g€!~eral, pure and critical; 
and his memory uncommonly exact, ~nll and retentive.' He 
attained to a complete mastery of the! whole compass of the , 
English language; and, in the variety' of use, as well as the 
choice of diction, for all the purposes of his public labors, he 
possessed a marvellous felicity. It gave to his style an air of 
originality, force, copiousness, and expressiveness, which struck 

67 ;t 

• 

-
I, 
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the most careless observer. His style was not, indeed, like 
that of Junius; but it stoo(l ont, among all others, with that. 
distjnct. and striking peculiarity, which has given s1.1ch fame 
to that truly great unknown author. lEs power~ of amplift
cation and illustration, whenen.'r these were appropriate to 
his purpose, seemed almost inexhaustible; though he pos
:3essed, at the same time, the power of condensation, both of 
thought and language, to a most nncommon degree. He 
llever used his powcr~ of amplification and illustration for 
mere ornament; but as auxiliaries to the main purposes of his 
argument, artfully intel'weaYing ihcm with the solid materials 
of the fabric. Occasionally, indeed, he would indulgc him
self in digressions, of such singular beauty and brilliancy, snch 
a magnificence of phrasl', and an appropriateness or allusion, 
that they won applause, even from those whose functions 
demand a severe and scrutinizing indiflcrenee to every thing 
but argument. In general, his speeches did not. aboullcl with 
rhetorical flourishes, or sparkle with wit, or scorch with sar-

• 

casm; though he po~sessed the faculty of using each of them 
with great sl,ill and promptitude. But "i7hen the occasion 
scemed to him, from its extraordinary interest, or the state of 
public excitement, to require it, his speeches abounded with 
poetical imagery and ambition;.; ornaments, and were elauo-

• 

rated with all the studied amplitude of phrase of Burke and· 
Bolingbroke. . 

But the principal and distinguishing faculty of lVIr. Pink
ney's mind: (in which few, if any, have ever excelled him,) 
and which gave snch solid weight to his arguments, and car· 
ried home conviction to the doubting and the reltlctant, was 
the closeness, acutel~ss, clearness, and vigor of his power of 
ratiocination. His luminous analysis of the merits of his case, 
his severe and searching logic, his progressive expansion of the 
line of argument, sustaining itself at every step, by a series of 
almost impregnable positions, and his instantaneous percep
tion of the slightest infirmity in the arguments or c(ll1cessions 
f his adversary, gave him, in most debates, a captivating, if 

• 
• 
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not [t. dangerous superiority, and made him, at the bar, a 
formidable antagonist, ahvays to be watched with jealousy, 
and alway::; to be approached with caution. . 

1\11'. Pinkney entertained the loftiest notions of the dignity 
n ~,d utility of the profession; and he endeavored, on all occa
sions, to llifTllsc among the members of the bar the deepest 
5cnsc of it::; importance, andrcsponsibility to the public. He 
\yas desirous of fame, of that fame which alone is enduring, 
the fame which reposes on sound learning, exalted genins, 
and diligent, nay, incessant study. vVhatever might be the 
snccess of his oratory in the estimate of other persolls, it never 
seemed to reach his own standard of excellence. He was, 
therefore engaged in a constant stl'l1ggle, not merely to excel 
othcrs, but to excel himself; and thus his orations (for snch 
many of his speeches were) and his juridical arguments were 
perpetually enriched by the last accumulations of [t. mind, 
whose ambition never tircd, and whose industry never slack
cncd in its professional meditations and readings. In these 
respects, his example may fitly be propourided to all who 
seek solid reputation at the bar. He knew well that genius 
without labor could accomplish little; and that he \\"ho would 
enlighten othcrs, or be foremost in the race of life, must 
quicken his own thoughts, by giving his days and nights, not 
to the indulgences of pleasure, or the soft solicitudes of literary 
ease, but to severe discipline, and the stndy of the great in
structors of mankind in learning and sciencc. Hi::; loss, in 

• 
this edifying and cheering career, will long be felt. It has 
cast a gloom over the profession, which can be dissipated only 
by the rise of some other master spirit, to guide, to cheer, and 
to instruct us . 

• 

But it is time to close these hasty sketches. Peace to the 
memory of so great a man. vVhoever recolleds him, \vill, 
almost involuntarily, recnr to a passage of CiCCl'~l, in his work 
on the famous orators of antiquity, descriptive of the character 
of L. Crassns: "Crasso nihil statuo fieri potuisse perfectius. 
Erat summa gravitas; erat cnm gravitate junctus facetiarum 

• 

• 
• 

' . 
• • 
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~t urbanitatis ol'atorius, non SCUl'l'ilis, lepos; loquencli accu
rata, et sine molcstia diligens, elegal1tia; in disserendo, mira 
explicatio; cum de jure civili, cum de roquo et bono clispu
tarctur, argumentol'um et similitudinum copia,l 

1 Cieero, De Clari:s Orat. cap. 38 . 
• 

• 

• 

• 
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1'111'; SUl'HE:'IIE CO,[;lrf OP 'rIm UNITED STATES. 
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• 

THE melancholy rumor of thc death of 1\1r. Justice Trimble, 
of the Supreme Court of the United States, has at length 
been confirmed. That excellent man is no more. The na
tion has snstained a loss of no ordinary magnitudp.; and 
Kentucky may now mourn over the departure of another of 
her brightcst ornaments, in the vigor of life and usefulness. 
It is but a few years since, ihat Hardin, who deservedly held 
the foremost rank at her bar, fell an early victim to uisease. 
The dcath of that \vorthy and discriminating judge, Mr. Jus
tice Todd, soon followed; and now Trimble is added, to 
complete thl ~ 3ad triumvirate. It is but hvo years since the 
lattcr took his seat on the bench of the Supreme Court, having 
been elevated to that station, from the District Court, solely 
by his nncommon merits. It is not saying too much to assert, 
that he brought with him to his new office the repntation of 
being at the head of the profession in his native state. :Mcn 
might differ \vith respect to the rank of other lawyers; but 
all admitted, that no one was superior to Trimble, in ta.Ients, 
in learning, in acuteness, in sagacity. All admired him for 
his integrity, firmness, public spirit, and unconquerable in- . 
dustry. All saw in him a patience of investigation which 

. _. 

never failed, a loftiness of principle which knew no compro-
mise, a glorious love of justice and the law, which over
came all obstacles. His judgments were remarkablc-for clear
ness, strength, vigor of reasoning, and exactness of conclusion . 

• 
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Without being elorruent in manner, they had the full efi'cet of 
the best clorrnence. 'l'hey were persuasive, and often over. 
whelming, in their influence. 

Such was the reputation, which accompanicd him to the 
Suprcme Court. Before such a bar, as adorns that court, 
where some of the ablest men in the Dnion are constantly 
found engaged in arguments, it is difficult for any man long 
to sustain a professional character of distinction, unless he 

• - . 

has solid acquirements and talents to sustain it. There is 
little chance there for superficial learning, or false pretensions, 
to escape undetected. Neither ofIice, nor influence, 110r man· 
ners, can there sustain the judicial functions, unless there is 
a real power to comprehend and illustrate juridical arguments, 
a deep sense of the value of authority, an untiring zeal, and 
an ability to expound, with living reasons, the judgments, 
which the court is called upon to express. A ncw judge, 
coming there for the first time, may, under such circum
stances, well feel some painful anxiety, and some distrustfnl 
doubts, lcst the bar should search out and weigh his attain
ments, with too nice an inquisition. 1\11'. Justice 'l'rimble not 
only sustained his former reputation, but l"'Jse rapidly in public 
favor. Perhaps no man eyer on the bench gained so much, 
in so short a period of his judicial career. He was already 
looked up to, as among the first judges in the nation, in all 
the qualifications of office. Unless we are greatly misin
formed, he possessed, in an eminent degree, the confidence of 
his brethren, and was listened to with a constantly increasing 
respect. And well did he deserve it; for no man could be
stow more thought, more caution, more candor, or more 
research upon any legal investigations, than he did. The 
judgments, pronounced by him in the Supreme Court, cannot 
be read without impressing every professional reader with the 
strength of his mind, and !lis various resources to illustrate 
and unravel intricate subjects. Yet we are persuaded, that, 
if he had lived ten years longer, in the discharge of the same 
high duties, from the expansibility of his talents, and his 

• 
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steady devotion to jurisprudence, he would have gai ned a still 
higher mnk; pcrhaps as high, as any of his most ardent friends 
could have desired. One might say of him, as Ciccro said of 
Lysias, " Nihil acute invcniri potuit in eis causis, quas 
sc,:ripsit, nihil (ut ita dicam) sub dole, nihil versute, quod ille 
non viderit; nihil subtiliter dici, nihil presse, nihil enucleate, 
quo fieri possit aliquid lim at ius." 

In private life he was amiable, courteous, frank, and hospi
table; warm in his ii-iendships, and a model in his domestic 
rcla tions. 

In politics, he was a firm and undeviating republican; but 
respectful and conciliatory to those, who difTered from him. 
In constitutional law he belonged to that school, of which 
l\lr. Chief Justice l\Iarshall (himself a host) is the acknow
ledged head and expositor. He loved the Union with an 
unfaltering love, and was ready to make any sacrifice to in
sure its perpetuity. He was a patriot in the purest sense. 
He was; but how vain is it to say what he was! He has 
gone from us forever. vV c have nothing left, but to lament 
his loss, and to cherish his fame. 

"Salve xtcrnum milli, m(lxime Pallu, 
.J""Eternumqllc vale." 

- . 

• 

-



• 

SKETCH 

OF TIlE CIURACTEI:. OF TIIOJIAS A. E)DIl;;'f. 

------

(Copy ofa Lc\t~r t\(hlrc~;;e,l to "\Villinm l3ant]l50n, Esq.) 

'Washington, February 2 i, 1829. 

DEAlt Sm, 
I had the pleasure of receiving your letter yesterday. I 

should long since have complied with your request in regard 
to 1\11'. Emmet if I could have found suitable leisure to sit 
down and make even a sketch of him, such as I thought hi:n 
to be in character and attainments. Hitherto I have sought 
such leisure in vain. 

It was in the winter of 1815 that I first became acquainted 
with l\fr. Emmet. He \vas then, for the first time, in attend
ance upon the Supreme Court at Washj· --:.~on, being engaged 
in some important prize causes then pending in the court. 
Although, at that period, he could have been but little, if 
any, turned of fifty years of age, the deep lines of care were 
marked upon his face j the s.ad remembrances; as I should 
conjecture, of past sufierings, and of those anxieties which 
wear themselves into the heart and corrode th~..::yery elements 
of life. There was an air of subdued thoughtfulness about 
him that read to me the lessons of other interests than those 

• 

which belonged to mere professional life. He was cheerfuh 
but rarely, if ever, gay j frank and courteous, but he soon 
relapsed into gravity, when not excited by the conversation 
of others. -

• 
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Such, I remember, were my early impressions; and his 
high professional character, as well as some passages in hi;; 
life, gave me a strong illterest in aU that concerncd him at 
that time. r:rhcrc were, too, some accidental circumstances 
which were connected with his arguments all that occasion, 
whieh left a vivid impression upon all who had the pleasure 
of hearing him. It was at this time that 1\11'. Pinkncy, of 
Baltimore, onc of 'the proudest names ill thc annals of the 
American bar, was ill thc mcridian of his glory. Hc had 
been oft.en tried in the combats of the forum of the nation; 
and, jf he did not stalul quite alone, the undisputed victor of 
the field, (and it might be decmed invidious for mc to point 
ont any onc, as primus inter pares,) he was, ncvertheless, 
admitted by the general voice not to be surpassed by any of 
the noble minds with whom he was accustomed to wrestle 
in forensic contests. Mr. Emmet was a new and untried 
opponent, and brought \vith him the ample honors gained at 
one of the most distinguished bars in the Union. In the 
only causes in which 1\~r. Emmet 'i,vas engaged, 1\11'. Pinkney 
was retained all the other side; and each of these causeH 
was full of important matter, bearing upon the public policy 
and prize law of the country. Curiosity was awakened; 

• 

their mutual friends \vaitec1 for the struggle with impatient 
eagerness; and a generous rivalry, roused by the public ex
pectations, imparted itself to their o\",n bosoms. A large 
and truly intelligent audience was present at the argument 
of thc first cause. It was not one which gave much scope to 
lVII'. Emmet's peculiar powers. 'l'he top: was onc with 
which he was not very familial'. Hc was Hew to the scene, . 
and somewhat embarrassed by its novelty. His argument 
was clear and forcible; but he was conscious that it was not 
one of his happiest eflorts. On the other hand, his rival was 
perfectly familiar with the whole range of prizc law; he was 
at home both in the topic and the scene. He won an easy 
victory, and pressed his advantages with vast dexterity, and, 
as Mr. Emmet thought, with somewhat of the display of 

68 
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triumph. The ease of the Nereidc, HO well lmo\Yll in our 
prize history, was soon afterwards called on for trial. In this 
second effort, 1\[1'. :Emmet was far morc succe:-isful. His 
~pec('h \\'a~ greal1y admired for it:i forcc and fcrYol', its variety 
of research, anel its tonehing cloql1l'llcc. It placed him at 
onec, by universal eOn:iCll t, ill t hl! fir::;t 1'a Hk of American 
aelvocate~. I do not mean to intimate that it plaeed him 
before 1'11-. Pill]\Iley, who wa::; again his noble rival for vic
tory. Rut it settled, henceforth and f01'('ve1', his claims to 

• 
very high distinction in the prof'e:::"ion. In thc cour::;e of the 
exordium of this speech, he took occasion to mcntion the 
embarrassment of his own situation, the novelty of the forum, 
and the public expcctation~, which accompanied the cause. 
He spoke with generalIS praise of the talents rmd acquire
ments of his opponent, whom fame and fortune had followed 
both in Europe and America. And then, in the most deli· 
cate and affect.ing manner, hc alluded to the events of his 
own life, in ,vhieh misfortune and sorrow had left many 
deep traces of their ravages. "l\Iy ambition," said he, " was 
extinguished in my youth; and I am admonished by the 
premature advances of age, not now to attempt the danger
ous paths of fame." At the moment when he spoke, the 

. , 

recollections of his suflcrings melted the hearts of the audi-
ence, and many of them were dissolved in tears. Let me 
add, that the argument of Mr. Pinkney, also, was a most 
splendid eflort, and fully sustained his reputation. 

From that period I was accustomed to hear :Mr. Emmet 
at the bar of the Supreme Court in almost eyery variety of 
causes; and my respect for his talents constantly increased 
until the close of his life. I take pleasure in adding, that his 
affability, his modest and unassuming manner, his warm 
feelings, and his private virtues, gave a charm to his charaC'
tel', which made it at once my study and delight. 

It ,,,onld ill become me to attempt a sketch of the charac
ter of Mr. Emmet. That is the privilege, and will be (as it 
ought) the melancholy pleasure, of those ,,,,ho were familiar 
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with him in ('vcry walk of life, to whom he llllhosol11cd him-
" 

self in the freedom of' intimacy: and who have caught the 
light plays of his fallcy, as well !.U; the more profoulld work

ing:; of hi:; soul. 
'J'hat he had grcat qnalities as an oral·or cannot bc donbted 

by any olle ,diD 1m:; he,ll'll him. IIi::; mind po::;::;('::;:-;cll a good 

deal ()f the fl!n'or which characterize::; hi::; connrrVllll'l1. Ir 
" 

was quick, vigorons, ~carching, and lmoyunt. lIe kindled a;-; 

he spoke. There ,,'as a f'polltiln('on~ cOl11bnsiiol1, as it were: 

not sparkling, but clear and glowillg. IIis rhetoric \\'as never 

llorid i alld his diction, though select and pnrl', seemed thr 
cOl11mon dres:5 of his thonghts, as they arose, rather than any 
studied effort at ornament.· vYithont being deficient in ima

gination, he seldom drew 11 pon it for resources to aid the 

elTect of his arguments, or to illustrate his thoughts. His 
object seemed to be, not to excite wonder or surprise, to cap

tivatc by bright pictures, and varied images, and graceful 

groups, and startling apparition;:;; but by earnest aBd close 
reasoning to convince the judgment, or to overwhelm the 

hcart by awakening its most profound emotions. His own 
feeling~ werc warm and easily touched. His sensibility wa~ 

I,een, and refIned itself almost into a. melting tenderness. 
Hi;:; knowledge of the human heart was various and exact. 

Hc \vas easily captivatcd by the belief, that his own cause 
-

was just. Hence, his eloquencc ,vas most striking for its 

persuasiveness. He f)aid what he felt; and he felt what he 

said. His command over the passions of others was an 
instantaneous and sympathdic action. The tones of his 

• 

voice, when he touched on topics calling for deep feeling, 

\yere themselves instinct with meaning. They were utter

ances of the soul as well as of the lips. 
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THE death of JUr. Justice \Vashington is an event, which 
cannot but cast a gloom npon all the real friends of our 
country. He was born on the 5th of June, 1762, and was, of 
course, now in the Eixty-eighth year of. his age. It is well 
known, that he was the nephew, and, we have a right to 
say, the favorite ncphe\v of President vVashington. The 
latter bequeathed to him, by his will, his celebrated estate on 
the Potomac, Mount Vernon, which was the residence of this 
great patriot during the most brilliant periods of his life, the 
delightful retreat of his old age, thc scene of his dying hours, 
and the spot, where, by his own order, his ashes now repose 

• 

in the Eame tomb with his ancestors. To him also, Presi-
dent Washington gave all his valuable public and private 
papers, as a proof of his entire confidence and attachment, 
and made him the active executor of his will. Such marks 
of respect from such a man, ' the wonder of his own age, 
and the model for all future ages, would alone stamp a 
character of hJgh merit, and solid distinction, upon any per
son. They would constitute a passport to public favor, and 
confer an enviable rank, far beyond the records of the herald's 
office, or the fugitive bonors of a title. 

It is high praise to say, that lVIr. Justice Washington well 
deserved such confidence and distinction. Nay, more. His 

• 
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mcrits went far beyond them. He was as worthy an heir, as 
ever claimed kindred with a worthy anCC::ltor. He was bred 
to the law in his nathoe state of Virginiu, and arrived at such 
early eminence in his profe::lsion, that as long ago as 1788, he 
WUt-i selected by Pl'csident Adams, as a Justice of the Supreme 
Court, upon the decea::;c of the laic Judge \Vilson, of PenH
syhoullia. Fo~' thirty-one ycars he held t.hat important station, . 
with a cOllstantly increasing reputation and u~c[ulncss. Few 
men, indeetl, have possessed higher qualifications for t.he oIlicc, 
either natural or acquired. Fcw men havc left deeper traces, 
in their judicial career, of every thing, which a conscientious 
judge ought to propose for his ambition, or his virtue, or his 
glory. His mind was solid, rather ~1l.1l1 brilliant; sagacious 
and searching, rather than quick or eager; slow, but not tor
pid; stcady, but not unyielding; comprehensive, and at the 
;;a111C time cautious; patient in inquiry, forcible in conception, 
clear ill reasoning. He was, by original temperament, mild, 
conciliating, and candid; and yet he was remarkable for an 
uncompromising firmness. Of him it may be truly said, that 
thc [cal' of man never fell upon him; it never entered into his 
thoughts, much less was it seen in his actions. In him the 
love of justice was the ruling passion; it was the master
spring of all his conduct. He made it a matter of conscience 
to discharge every duty with scrupulous fidelity and scrupu
lous zeal. It mattered not, whether the duty were small or 
great, \vi~nessed by the world, or performed in private, every
where the same diligence, watchfulness, and pervading sense 
of justice were seen. There was about him a tenderness of 
giving ommce, and yet a fearlessness of consequences, in his 
official character, which I scarcely know how to portray. It 
was a rare combination, which added much to the dignity of 

• 

the bench, and made justice itself, even when most severe, 
soften into the moderation of mercy. It gained confidence, 
when it seemed least to seek it. It repressed. arrogance: by 
overawing or confounding it. 

To say, that, as a judge, he was \vise, impartial, and honest, 
68 .. - -
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is but to attribute to him those qualifICations, without which 
the honors of the bench arc but the means of public disgrace, 
or contempt. His honesty was a deep, vital principle, not 
measured out by worldly mies. His impartiality was a vir
tue of his nature, disciplined and instructed by constant re
llection upon the infirmity and accountability of man. His 
wisdom was the wisdom of the law, chastened, and refined, 
and invigorated by study, guided by experience, dwelling 
little on theory, but constantly enlarging itself by a close sur
vey of principles. 

lIe was a learned judge. I do not me1'.n by this that eyery
day learning, which may bc gathered up by a. hasty reading 
of books and cases; but that, which is the result of long-con. 
tinued, laborious services, and comprehensiye studies. He 
read td learn, and not to quote; to digest and master, and not 
merely to display. He was not easily satisfied. If he \vas 
not as profound as some, he was morc exact than rnost men. 
But the value of his learning wa~, that it was the keystone of 
all his judgments. He indulged not the rash desire to fashion 
the law to his own views; but to follow out its precepts with 
a sincere good faith and a simplicity. Hence he possessed 
the happy faculty of yielding just the proper weight to au
thority; neither, 011 the one hand, surrendered himself blind· 
fold to the dictates of other judges, nor, on the other hand, 
overruling settled doctrines upon his own private notion of 
policy or justice. 

In short, as a magistrate, he was exemplary and able, one 
whom all may reverence, and but few may hope to equal. 

But, after all, it is as a man, that those who knew him 
best will most love to contemplate him. There was a daily 
beauty in his life, which won every heart. He was benevo
lent, charitable, affectionate, and liberal, in the best sense ot 
the terms. He \vas a Christian, full of religious sensibility, 
and religious humility. Attached to the Episcopal church by 
education and choice, he was one of its most sincere, but 
.unostentatioLls friends. He ,vas as free from bjgotry, as any 

• • 

• 

• 
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man; and at the same time that he claimed th~ right to think 
for himself, he admitted, without reserve, the same right hI 
others. He, \yas, thereforc, indulgent even to what hc deemed 
errors in doctrine, and abhorred all persecution for conscience' 
sake. But what made religion most attractive in him, and 
gayc it occasionally eyen a sublime expression, was its tran
quil: cheerflll, unobstmcti\'e, meek, and gentle character. There. 
was a mingling of Christian graces in him, \ybich showed, 
that the habit of his thonght5 was fashiollcd for another and 
a better world. Of his particular opini0ns on doctrinal points, 
it is not my intention to speak. Snch as they w~re, though 
good men may difrer as to their correctness, all must agree 
that they breathed the spirit of an inquisitive Chri;5tinn. 

He was a 1'oa110yer of t.he Consti tution of the United States; 
one of those who as:;i:-;ted in its adoption, and steadily and 
uniformly supported it through every change in its fortunes. 
He was a good old-fashioned federalist, of the school of the 
days of vVashington. Hc neyer lost his confidence in the 
political principles which he first embraced. He was always 
distinguished for moderation, in the days of theil- prosperity, 
and for fidelity to them in the days of their adversity. 

• • • 
I have not sa!':.l too mnch, then, in saying, that snch a man 

is a public loss. vVe nre not: indeed, called to monl'll ovcr 
him, as one who is cut off prematurely hl the yigor of man
hood. He was ripe in honors and in virtues. Bnt the de
parture of such a man seyers so many ties, interrupts so many 
delights, withdra\\'s so many confIdences, and leaycs snch an 
aching void in the hearts of friends, and such a sense of deso
lation among associates, that, while we bow to the decree 
of Providence, our griefs cannot but pour themselves out in 
sincere lam ..,"tations. 

, 

• 
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OF' TIlE C. IIARACTEU. OF 15.\:\0 r"\HKI·:n, ('lI1EF .JU~T1CE OF TIll: 
. 

~L;l'la::IIl': COCRT O~' ~L\SSAcnUSETTS • 
• 

• 

-------- . ----- .. 

MR. CUIEP Jt:STICE PAHlmR brought with him to the bench - . .. 
the reputation of an able, active, and learned advocate. He 
had well earned that reputation, by a COUl'se of long and 
honorable practice in the then District, now State of Maine. 
His talents, high as they were, were not his only recom
mendation. He possessed, \vhat talents may adorn, but 
what talents, however shining t.hey may be, never can supply, 
the llIens conscia ?'ecti, an inflexible integrity, a deep-rooted 
and enlightened virtue. His privatc life was without re
proach, his honor without stain, his political and civil career 
straightforward. and stcady. His manners were frank, mo
dest, and winning, without ostentation, and without aflecta
tion. Nature had given him a mild temperament, a quiet 
and moderated cheerfulness, an ingenuous countenance, Loud 
social kindness, which pleased without effort, and \vas itself 
easily pleased. But his most striking characteristic was 
sound sense, which, though no science, is, in the affairs of 
human life, fairly worth all others, and which had in him its 

• 

usual accompaniments, discretion, patience, and judgment. 
In his professional harangues he was persuasive and interest
ing; he had the earnestness of one, who felt the importan~e 
of fidelity to his client, and, at the same time, the sincerity of 
one, who felt the dignity of truth, and of that jurisprndence, 
whose servant he wa~, and whose precepts he was not at 

• 
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liberty to diso\yn, and ,,-as incapable of betrayillg. In the 
sen~e sometimes affixed to the term, he did not possess elo
qnence; that is, he did not possess that vivid imaginaHon, 

-- which delights in poetical imagery, or in rhetorical flonrh;hes, 
in painting the passions, or in exciting them into action. He 
was not addicted to a rieh and gorgeous diction, or to coloring 
hi:, thonghts with the lights and shades, or the brjJJiunt con
hast:;, of a variegated style. But in a just sense, if· we look 
to the means or the end, to his power of commanding atten
iion, or his power of persuading anel convincing the under
standing, he might be deemed truly eloquent. Hip reasonings 
were clear, forcible, and exact; his language chaste, pointed, 
and select; his fluency of speech, nneommon; his action, 
animated; so that in their aetual union they gave a charm to 
his argnments, which won upon the Cal'S and captivated the 
judgment of his audience. 

Such was the reputation and character, which he brought 
to the bench. He took his seat among distinguished men; 
and he sustained himself as ::t ,,"orthy and. equal associate. 
Hc did more, and accomplished what few men. do accom
plish; he moved on with a continual increase of reputation, 
even to the very hour of his death. He ·lived through times, 

, . 
• 

happily now past, of peculiar delicacy and difficulty; in the 
midst of great political changes and excitements, when the 
tribunals of justice were scarcely free from the approaches of 
the spirit of discord, and the appeals of party were almost 
ready to sLence the precepts of the law. During this period, 
his firmness, moderation, patience, and candor secured to him 
the public confidence. vYhen the office of Chief Justice 
became vacant by the lamented death of Mr. Chief Justice 
Sewall, all eyes were turned towards him as the successor. 
His appointment gave universal satisfaction. And yet, if he 
had died at that period, half of his real merits would have 

• 

remained unknown. His ambition was now roused to new 
exertions by the responsibility of the station; his mind 
assumed a new vigor; his industry quickened into superior 

-
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\yatchfulncss; anel he expanded, so to say, to the full. rcach 
• • 

. of hi's oIIieial duties. It wa~ a critical momcnt in the pro-
gress of our jur.i~prndcllcc. ,y C \\'antecl a cant ions, but 
liberal mind, to aid the ncw growth of principles, to cnlarge 
thc old rulc~, to infuse a vilal C'qnity into thc system, n,;; it 
was expnndillg hc'forc llS. ,Yc wanled a mind to do, ill Homc 
good degree, \\hat Lord l\Iansficld had dOllC jll England, to 
breathe ;lIto om common law all cllC'rgy suited to the wants, 
the commercial intercsts, and the C'llterprisc of the age. ,\Yc 

, 

wanted a mind, which, with f'ullieient ]\llowlcdge of 1he old 
law, was yct not a shl'.'e to itf'; forms; wllich was bold enough 
to invigoratc it with new principles, not from the desire of 
innovation, but the love of improvement. 'Ve wanted so
briety of judgment; bUl, at thc same timc, a free spirit, which 
should move over thc still depths of om law, and animate 
the whole mas?, Such a mall was l\ll'. Chief Justicc Parl,cr. 
'At d w11oe\'er,1111 thi~ l.I::'r., or in any future age, shall critically 

, examine the ded~lons of the Suprcme Court, during the six-
teen year:; in :\\:hich lie pre:sided over it, will readily acknow-

• 

lcdge the truth of these remarks. 
There was j 11 hi~ !niud~ an origi nal, ill trinsie equity, a clear 

perception pi' abstract right amI justice, and of the best mode 
of adapting it to the exigenc:icH of the case. He felt, as Lord 
Ellenbowllgh before him had felt, that the rules, not of evi
dence merely) but of ali substantial law, must widen with 

w 

the wants of society i that they must have flexibility, as well 
as strellgth; that they must accomplish the ends of justice, 
anel not bury it beneath the pressure of their own weight. 
'l'herc i:s ill this respect mueh, vcry much, to admire, and, (if 
it were possible, in our reverence for the dead,) to envy, in 
his judicial career. Few men have ever excelled him in the 
readiness of grasping a cause, of developing its merits, or of 
searching out its defects. He may have had less juridical 
leaming than some men; but no man more thoroughly 
mastered all that was before him, or expounded with more 
felicity the reasons even of technical doctrines. He had an 

• 
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almost intuitive perception of UlC real principle, pervading 
ft whole class of cases, and would thread it through all their 
maze:; "'ith lTIftl'\"C .. ,Uons ability. His written opinions arc full 
of sagacity, and juridical acuteness, at the same time that 
they possess n. singnlar simplicity and case. He rarC'ly fails 
to cOIn-illce, cyen when he clnestions what seems justified by 
anthority. IIi:; judicial style is a fine model. It is equally 
remarkable for propriety of langnage, order of arrangement, 
l1£'at and striking turns of expression, and a lucid Clll'I'Cl1t of 
reasoning, which flows on to the conclusion with a silent but 
almost irresistible force. In his more studied e!Torts, in some 
of thosc grcat eauscs, in whieh the whob powcrs of the 
human intellect arc tasked and measured, he was ahvays 
found cqual to the occasio11. There arc not a 'few of l~:s 
opinions, on some of these intricate subjects, which would 

• 

bear.a closc rivalry ,vith the best in vVestll1inster Hall in our 
own times. There are some, which any judge might be 
pl'Oncl to number among those. lestined to secure his own 
immortality. 

But ,vo must stop; the time for mourning over such a loss 
cannot soon pass away. "Ve have lost a great magistrate, 
and an excellent citizen. Yain is the voice of sorrow, and 

• 

vainer still the voice of eulogy. They cannot recall the 
past. His place cannot bo easily supplied; for it is clilTicult 
to combine so many valuable qualities in a si ngle character. 
'ro sum up his in one sentence, wo may say, that, as a judge, 
he was eminent for sagacity, acuteness, wi~'dom, impartiality, 
and dignity j as a citizen, for public spirit and elovated con· 
sistency of conduct; as a man, for generosity, gentleness, 
and moral purity. His fame must rest, where it is fit it 
should, upon the printed reports of his own decisions. These 
will go dOW11 to future ageg; and though, perhaps, beyond 
the circle of the professioll, they may not attract much gone
ral observation, (for the misfortulle. of the profession is, that 
great judges and great lawyers cannot enjoy a wide-spread 

, 

popular favor,) they will yet be read and honored by the 

• 
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jurists of succeeding times with undiminished reverence, 
when those of us, who have known and loved him, shall be 
mingled with the dust,that now gathers round his remains. 
They will often recall to the classical reader the beautiful 
eulogy of Cicero, upon a great character of antiquity, so 
applicablc to his: "Erat in verborum splendora elegans, 
compositionc aptus, facultate copiosus; eaque emt cum 

. summo ingenio, tum exercitationibus maximis cOl1secutus; 
rem complectebatnr memoriter, clividcbat acute, n(~c pncter
mittebat fere quiclquam, quod esset in causa, aut ad confirm
alldum aut ad refellendum." 

• 

• 

• 

• 

• 
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(;Il,\.TIACTI:t: OF .10ID' TO])I, _b50CI.\.TI-: .Jl':',rICE ()F,!lE . . -
, 

:'ul'HDll-: (,,)CltT OF TilE rxrn:v ::;'1'.\ T 1·>-. 

------

}\fIl. JFS'rICE TODD possessed many qualities admirably 
fitted for the proper discharge of jucUcial functions. He had 
ulleommon patience and candor in investigation; gl'eat clear
ness and sagacity of judgment; a c~lUtious but steady energy; 
r.. well-balanced independence; a just respect for authority, 
alld at the same time an unflinching adherence to his own 
dclibrrate opinions of the law. His modesty imparted a 
grace to an integrity and singleness of heart which won for 
hiIT' the general confidence of all who knew him. . He was 
not ambitious of innovations 11pOll the settled principles of 
the law: but was content with the more rillostcntatious elm-, 

, 

metcr of walking in the trodden paths of jurisprudence; sllller 
anliq.uGs vias legis. From his diffid~nt and retiring habits, 
it required a long acquaintance with him justly to appreciate 
his juridical as ,veIl as his personal merits. His learning was 
of a useful and solid cast; not perhaps as various or as com
prehensive as that of some men; but accurate, and transpa
rent, and applicable to' the daily purposes of the business of 
human life. In his knowledge of the local law of Kentucky, 
he was excelled by few; and his brethren drew largely, upon 
his rpsources to administer that law, in the numerous',: cases 

I 

which then crowded the docket of the Supreme Conrt\from ,. 

that judicial circuit. "That he did not know, he never afitcted 
'. 69 

• , 
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: .... 

, 

, 



818 IIIISCELLANEOUS WnITIKGS. 

io po~:-:e:-s; but sedulously songht. to aeql1in'. He was content 
to learll, without assnming to dogmatizc. Hellce he li~tt'l1cd 
to argnnH'nts for the pnrposc of Inst1'llctioll, and seeming 
examillaiion; and not merely for that of confutation 01' debate. 
Among his associates he enjoyed an endablc l'cspcd, whieh 
was constantly j ncrrasing m3 he became more familiarly known 
to them. His death was deemed by them a great public 
calamity; and jn the memory of t.hose who sl1l'vi\"cd him, hi;:; 
llamc has cyer been c11eri:::hed with a warm and afTcc:tionate 
remembrance. 

No man ever clung to the Constitution of the Ullited 
States with n. more strong and resolute attachment. And in 
the grave cases which wcre agitated in the Supreme Court 
of the l'"nited States during his judicial life, hc steadfasily 
supported i he consti tn tional doctrines which l\Ir. Chief J u::-:ticc 
l\I~1l'::;hall promulgatcd, in the name of the Court. It i:; to 
his honor, and. it should be spoken, thut, though bred in a 
different political school from that of the Chief Justiec, he 
ncycr failed to sustain i hose grcat prinei pIes of cOllstltu
tionallaw on which the security of the Union depends. He 
llC\'Cr gr..ye up to party, what he thought belonged to the 
country. 

• 

~ 

For some years before his death, he was sensible ihat his 
health was declining, and that he might soon lcayc the Bench, 
to \vhose truc honor and support he had been so long and :;0 

zealously devotcd.. ').10 one of his brethren \vho had the 
, 

satisfaction of possessing his unrescrved confidence, he often 
commnnicatcd. his eamest hope that :Ml'. Justice Trimble 
might be his successor; and he bore a \villing testimony to 
the extraordinary ability of that eminent Judge. It aflords 
a striking proof of his sagacity and forcsight; and. the cvent 
fully justified the wisdom of his choice. Although 1\11'. 
Justice 'rrimble occupied his station all the bench of the 
Supreme Court, for a brief period only, yet·he has left on the 
records of the court enduring monuments of talents and 
learning fully adequate to all the exigencies of the judicial 

• -. 
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oilier. To bot It the:-:c distinglli:-;Jwd men, ullder snell circum
:-:lalleL':-;, we may well apply the touching pallcgYl'iu of the 

• 

poet : 

l'ortllnnti A 111 110 ! --
~ulla Dies 1lllflWUIl rnclllol'i YO~ cximct Al·:ro." 

• 

• 

• 
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OF TIlE CH.\lUCTlm OF HUGH 
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S. LECL\.nE. 

-------

[The following- remarks were marle before the members of the I"uw School, ut tlie 
lecture on the Constitution, June 22, wliieh were taken down by a gentleman 
present, and afterwards published in the Law Reporter for August, 18'13.] 

'VUEN I last met you, I little anticipated t.he calamitous 
event, which has since occurred, in the death of a distin-

• 

guished mall, who expired in the city of Boston on Tuesday 
morning last. Whoever considers the principles of the Con
stitution can never forget him; foi' he was firm and true to 

-

its doctrines, and exhibited that elevated ancI comprehensive 
statesmanship, which the Constitution demands of its real 
friends. I refer, of course, to :Mr. Legare, the late Attorney
General, \vith whom I had the happiness to be intimately 
acquainted; whom I knew not ~mly as an accomplished gen
tlem.an, but also as a great lav,Tyer. I speak of him to you 
here, not merely to pay a deserved tribute to his worth, but 
because I know of no man whom I would sooner propound 
as an example to young men entering the profession, which 
he has so much adorned. I had indeed looked to him with 

__ great fondness of expectation. I had looked to sec him 
accomplbh what 11~ was so well fitted to do, -what, I know, 
was the darling object of his pure am'!.>ition to engraft the 
Civil Law upon the jurisprudence of this country, and there
by to expand the Common Law to greater usefulness and a 
wider adaptation to the progt'css of society. 

Mr. Legare was n native of South Carolina, and was 
gl'adnated, I understand, at an early age, at Columbia Col
lege. He proceeded, soon after he left that institution, to 

-
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Ec1inhnrgh, whcl'e he devoted himself, with great diligence 
and intcn:;ity of study, to general alH1 classic litcrainrc. He 
thrll went to thl.! Continent and pursued the study of the 
Civil Ln.w with great as:-:iduity and success, and aftcrwards 
rctnrncd to South Carolina to practise, and becamc soon 
Cl1litH'l1t at the Bar of that State . 

It is a most sillgnlar circnmstance, that emine'ncc in gene
mlliterature shonld, ill the public mind, detract fl'Oll1 a man's 
rcpntation as a h\vycr. It is an unworthy prcjnclicc, for CCl'

tainly the science of jnrisprndencc may borrow aiel as well 
as receive ornament fl'0111 the cultivation of all the other 
brnllchcs of human knowledge. But the prejudice exists;
and yet one wOHld think that the public had witnessed so 
many examples of men who were great scholars and great 
lawyers like'vise, that the prejndiee might be at this day dis
armed of so much of its quality, as is apt to do injustice to 
thc reputation of living men. Lord Mansfield was a l11c,st 
eminent scholar in general letters; but he was alw Ul1sm· 

passed in jlll'igprudellee. Sir vVilliam Blackstone was so 

elegant a scholar, that his Commentaries arc models of pme 
English prose; but they are 110l1C the less the inntlnable 

· mine of the Laws of England. Lorcl Stmvcl!, the friend and 
executor of Dr. Johnson, was in various attainments exceeded 
by few; but his knowledge of general jnri=-jwudence ,vas 
greater than that of any man of his clay. Some of the proud· 
e~t names now on the Eng1i:;h benches arc some of England's 
best scholars. But there as well as here thollgh certainly 
it is far greater here ' the public prejudice almost dellies to 
a great scholar thc right to be eminent as a jurist. Dr . .Tohn
son has said,-

• 

• 

" .A ne! mark what ills the scholar's lif0 assail, 

Toil, en",}', wnnt, the patron and the gaol." 

None of these were the evils of our friend. Ilis olllyevil 
was, that his reputation as a lawyer was sometimes ullder

rated, because of his great general attainments. J3nt nothing 
69 it 

• 
• 
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could be more unfounded than this idea. He considered the 
law as his pursuit; as hi;:; object; as the field of his ambition. 
Fifteen years ago I knew him as an eminent lawyer. He 
afterwards went abroad in a diplomatic capacity; am1, at 

• 

Brmseb, where he resided, devoted himself anew to.the 
study of the Civil Law, 'with a view to make it suLserviell~ 

~ 

to the great object of hi;:; life, the expall:5ion of the Common 
Law, alll: the forcing into it the enlai-ged alld liberal prin' 
eiples and just morality of the Roman juri:5prudenec. rrhis 
object he seemed about to accomplish; for his arguments 
before the Supreme Court were crowded with the principles 
of the Roman Law wrought into the texture of the Common 
Law with great success. In every sentence that I heard, I 
was simek with this union of the two sY:5tems. At the same 
time, the whole was wrought in a style, beautiful and chaste; 

. bu t nc\'er passing from the linc of thc argument, 1101' losing 
sight of the cause. His argumentation was marked by the 
closest logic; at the same time he had a presence in speak
ing, whieh I have never been excelled. He had a warm, l'ich 
style, but 11Q. declamation; for he knew that declamation 
belongs ncithcr to thc jurist nor to thc scholar. 

It ,vas only during the last summer, that he \vrotc to me 
that he intended to translate Heineccius's Elements; [or he 
wished, he said, to entice the Amcrican lawyer to the study 
of the civil law. He added, that he had nothing to gain by. 
undertaking such a work, but that he ",'ould undergo the 
labor as a homag~ to his count!-y. Knowing his eminent 
qualifwutioilS for the task, I advised him to make the transla
tion, and to add to it notes of his OWll, so as to adapt the 
princi pies to the existing state of the com mon law; tdling 
him that he would thereby confer a beneftt on his coulltry 
which no man of the age would be likely to exceed. 

A few years since, he published a paper in the New York 
Review, on the origin, history, and influen~e of Roman 
legislation, and afterwards printed it separately ii'orn the 
Review itself. vVhoeyer reads that essay, , and I hope you 

• 
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,,\"ill read it ," will perceive his attainments in the civHlaw. 

Yon, who haw not heard him, cannot judge of his attain

mcnts ill the common1aw; hut I, who heard his arguments, 
kllow that he devoted himself to the common law with a 
\\-i:::e perception of its defect::;, and a purpose to ameliorate 

them with the riches of the civil law ; and I may say of him! 
ha vi lIg :::eetl hb mUf;t"Cry of both systems of jurispl'lldence -, -

• 

that he walked with them triumphantly, the one in one 
hand, and the other ill the other hand, in the path of a great 

.i mist. 
Although he might have had oiher places in the gift of 

the gon~mmellt ' as I han~ been told ' yet he desired only 

the office of Attorney-GeBenil, qnd he de:::ired that for the 
~akc of the law. \Vhen, thereiore, the question i::i asked, was 
he eminent as a la \vyer ? I answer, no man more so. Do 

you ask, what was the secret of his eminence? I answer, it 
wa:; diligellce, profound study, and withhok1ing his mind 
from the political excitements of the day. 

To me, his loss is irreparable. How [ew do I see around 

me, soyere in their stndies in jurisprudence; \dlling to devote 

their days and night::; to the mastery and improvement o[ it 
as n. great science; and looking for t.he [ame that comes [rom 

devotion like his. Such study is not f:lllllCd by the breath of 

popular applause, and so it is rare. But in him it shone 
mO::5t brilliantly. I pronounce him a great 105s, as 011C of the 
1.lOst yaluable lights of jurisprudence that it has becn my 

happiness to know my misfortune to lose. 
It was but thc day before yesterday , and before I had 

heard of his death, the news of which met me as I was going 
[rom mv own house that I had taken down Cicero de 

" 
Cllo-is Oratoriblls, and had turned to thc passage where he 
be O"j ns ,f.'; 

b 

,,' As I was leaving Cilicia to go to Rhodes, I heard of the 

death of HorLensius." Hortensius, t.he great Roman lawyer, 

so much and so justly praised by Cicero, died as we are told, 

whell his usefulness had been completed. How different 

from him, who has been taken from us when we had just 

, 
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lcul'Ilcd to apprceiate his inestimable valne to the jnrispl'n

donce of the country. '1'0 Ccthegus, another orator, Cieel'O 

applics the remark of Ennius -

"Is (lil'tns ollis popnl:1l'ill!ls olim, 
Qui IIIIll YiY(~hnl1t h011\iuc~, fltqnc XYlInl flgitab:l1lt, 
}'los dclibatus populi." 

I say of UlC Attorney·General, not FLO:; dclibatlls populi; 
I say of him, Flus dc1ibaius juris. 

Afi I looked a little farther, I came upon ihe passage, 

which, by a striking coincidcllc:e, expressed what has since 

been realized to my own fcelings, as the full influcncc of snch 

a life; a lifc, the only deep lamcntation for which is, tlmt it; 

gave him so littlc time to make himself fLllly appreciated by 
the whole republic. Igi\'c yon the Engli:;h first, that I may 

afterward:; gi\'c you the more beauliful Latin: "They there

fore seem to me to have livcd both fortunately and happy, not 

only in other States, but e:-pecially in oms, who haye been 

pcrmitted not merely to enjoy authority and the rCI10W11 of 
action, but abo to aUain thc praise of wi~dom, whose me

mory and repntation, in our gr<.tvc;;t ano sc\'crc:;t car('~, hare 

becn truly t;ratcful, whenevcr ill hi:;tory wc hayc fanc1I upon 
them." 1 

Idismi:5s the subject, with thc remark, that ihe Constitu

tion has lost one of its bcst friend::;; the Supreme Court 

one of Hg brightest ornaments; the country un inestimable 

man, whose independence, who~c public virtue, who:::c rare 

cndowments, and whosc freedom fl'OlU all the arts of popular

ity gave full assurance of a life of thc highest valuc to the 

State. 0 To me, had my O\V11 career closed bcfore his, a single 

word of pl'ai:'3c from his lips, could I ha vc looked back to 
o 

know it, would have bcen as valuable a tribute as from anOy 

other human being. -

1 !taque ii mihi villcntur fortunate bcatcquc vixissc, cum in crctcris ci\'i
tatilms, tum maxi me in nostra, (luibl1s cum auctol'itate, rel'1.lluquc geslal'um 
gloria, tum ctiam sapicntim laude per/i'ui lieuit. Quorum memoria ct rccor
datio in maximis nostl'is gra\'is5imi~quc cUI'is jucunda sane fuit, cum in cam 
:nuper ex sermone quod am incidi~semus. Cie. De Clal'. Orat. 2. 
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OF TilE CIIAH.\CTEH OF I'IIILII' 1'. IUrWOUl:, ASSOCIATE ,JUSTICE 
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. 

Tm: family from which Judge Barbour was descended, 
was one of the oldest and most respectable in Virginia. Ins 
grcat-grandfather was a merchant of Scotland, who immi
gratcd to this country. His grandfather was the pioneer and 
first seUler of the country lying between the eastern base of 
the Blue Ridge and the Southwest mountains. His father, 
Thomas Barbour, inherited considerable wealth, and was a 
membcr of the old House of Burgesses, from the then very 
large county of Orange. He was one of those who, in 1769, 
signed the" Non-Importation Act" between this country and 
Great Britain. After the formation of the Union, he was 
elected to the legislature. Richard Hemy Lee, in a letter 
to his brothcr, Arthur Lee, bore testimony to his worth, to 
the efiect, "that he was glad that Thomas Barbour was in 
om state councils, for he was a truly intelligent and patriotic 
man." 

On the maternal side, as his name indicates, Judge Bar
bour was reIa_ted to the Pendleton family, his grandmother 
hUYing ?C,ell he' ant (J[--tl~distinguished Judge Pendleton. 

his father (wds unable to aflord him that liberal education 
\ 

which his talents and early promise would have justified. He 
, 

was, howevcr, scnt early to school, where he soon developed 
, ' 
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many of those ~lua1ijjcs for which he was afterwards so justly 
distinguished. He exhibited great aptitude for the acqnisi
tion of languagcs; and, wit h a correct taste and strong me
mory, sought out and retained throngh life the branHes of 
the Greek and Roman classics. Evcn in the performance of 
the tasks of a country school, he manifested that precision of 
information and depth of re:,carch, which, on a bromler theatre, 

• 

aml carried to higher subjed:5, WOll [or him a wide-spread 
and el1C.b.~·ing rrpu1-ation. He remained at school until the 
end of 1780. DUI'ing the early part of 18:10, he studied law 
at home; but in October, he determined to visit l\:entncky, 
where, under great diiIicuHy and embarrassment he com
menced t.he practice o[ law. III the summer of 1801, he 
yielded to the persuasions of his friends to return to Virgi
nia; and, hflving borrowed the necessary fUll (h; , spent one 
session at William and l\Iary College. In.1802, he resumed 
the practice of law in Virginia. In October, 1804, he was 
united to Frances T. Johnson, daughter of Colonel Benjamin 
Johnson, of Orange county, Virginia. During the next eight 
years he applied himself unceasingly to his profession. In 
1812, he was elected to the Assembly" ",here he continued 
two sessions. In 1814, he \vas clected to Congress, where he 
continued until 1825. vVhile there, he was chairman of the 
Naval and Judiciary Committees; and in 18:21., was chosen 
speaker of the House of Representatives. About the year 
182;j, the University of Virginia went into operation. He 
was offered the professorship of law in that institution, and 
was pressed. by Mr. Jefferson to accept it. He l'cfusec.l this 
station, however, and was appointed. a Judge of t.he Gencral 
Comt of Virginia. In 1827, at t.he written request of a ma
jority of h~s old. constituellts, he resigned. his scat on the 
. Bench, and was rerlcetcd, ·without opposition, to Congress . 

• 

In 1828, together with the illustrious Madison, he was chosen 
to reprcsent the cOlln1-y of Orangc, in the convention callcd 
to amend the constitution of Virginia. He presided over the 
deliberations of this body in a manner which elicited the 

• 
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apPJ'l)batiol1 of its members. He \yas also president of the 
Auti-TarifI' Convcntion which met in Philadelphia. In 1830, 
he retired from the practice of a professiell which had yielded 
him considcrable wealth, and oi' which he had been one of 
the brightest ornaments, ancI accepted the sta1ioll of Federal 
Judge for the castern district of Virginia. rrhe chancellor-

J;) ship was offercd to 11im and declincd; as wa::; also the post 
of Attorney-Gcneral.He refused the 110minat.iom; for a scat 

, • 

in the Court of Appcals, the gubcrnatorial Chair, and the 
J -

~ Senate of the T!nitcd States. As Federal Judge, he \VOil-
new honors, and showed. himself worthy of the high and 
enviable station to which in 183G he was called, that of 
Assuciate Judge of thc Supremc Comt of the United States. 
Hayillg thus reachetl the height of thc profession whieh he 
had chosell, he was unweariedly striving, with a virtuous am
bition, to win that fame which grcat abilit.y call ollly give 
when joined with pmc principles, when deaih cuI. him ofl' in 
his u~cful career, and robbed our country of ulle of its most 

• 

distillgu ished suns. " 
It remains for us to take a brief notice of the pl'Ofcf:sional 

attaillments and jndicial9,haractcr of Mr. Justice Barbour. 
It has been alrcady seen that no incollsiderablc portion of 
his lifc was employed in active poliLical duties and pursuits, 
which if not incompatibJe wiLh, are (to say the least) by no 
means favorablc to the cultivation ~f juridical Jmowledge, or 
to fonnd a solid reputation ill the law. He did not, however, 
at any time relax his vigilance in his pl'Ofe::;sional studies, or 
bccomc indiflerent to professional success. Ou thc contrarv, 

, . 
he had the ambition to acquire all the knowledge which might 
be useful in his practice at the bar, and thc perscycring firm
Hess to surmount every intervcning obstacle. His mhcl was 
in a remarkable degree acute, sound, and discriminating, 
inclining to subtilty in disquisition, but not misled by it. 
He was earnest, candid, patient, and laborious in all his in
vestigations; quick to discern the real points and merits of 
a case; but slow in arriving at his own conclusions. His 
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talents were of a high order; but he was distinguished less 
, 

for brilliancy of effort, than for perspicacious, close) and vigor-
ous reasoning. He sought less to be eloriuent than to be 
accuratc; les::3 to persuade by declamatory fervor, than to 
convince by clear and logical deduction. rrhe learning, there
fore, that he brought to the discnssion of every cause, was 
pertinent, exact, and illustrative. It had point and force, and 
not merely remote or loose analogies to give it effect. Vlhen 
he was elevated to the Bench, he felt a deep and conscien
tious sense of his new duties; and was solicitous to master 
all the learning appropriate to discharge them in the best 
manner; and especially, after his appointment to the Bench 
of the Supreme Court, he devoted his leisure, with strenuous 
diligence, to attain alL thc varions kno\vledge demanded for 
eminence in that station. Few men ever labored with more 
entire success in such a noble pursuit. During his brief career 
in that Court, he widened and deepened the foundations of his 
judicial learning to an extraordinary extent; his reputation 
constantly advanced, and 'his judgments .. vere listened to with 
increased respect and profound confidence. If he had lived 

, 

many years with good health, he could not have failed to have 
won the highest distinction for. all those qualities which give 
dignity and authority to the Bench. It might be truly said 
of him, that. he was not only equal to all the functions of his 
high station, hut above ,them, 1m?' ncgotiis, et supra . 

His country has lost by his death a bright ornament, and R 

pure and spotless patriot. 

TIlE EXD. 

-- -~ 


