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ADVERTISEMENT. 
• 

.. _----
• 

THE Author duly impressed with the k.ind reception 

which the First Edition of this Treatise has met with 

from, the Profession, and the intimations which he has 

received that aNew Edition would be acceptable, has to 

regret that he has not been able to comply with them at 
• 

an earlier opportunity. He begs leave to add, that the 

uelay is in a considerable degree attributable to his 

anxiety to improve the structure of the original work, and 

he . trusts that the numerous alterations and additions 

that he has made, will be sufficient to evince his earnest 
• 

desire to render the present Edition useful to tht: l'rofes-
• sion .. 
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PREFACE 
TO THE' 'FIRST EDITION. 

, , 

, 

, 

, , 

, 

, 

investigation of truth, the art of ascertaining that which 
is unknown from that which is known, has occupied the 

attention, and constituted the pleasure as well as the business of 
the reflecting part of mankind in every. civilized age and conntry. 
But inquiries of this nature· are nowhere more essential to the 
great temporal interests of society than where they are applied 
to the purposes of judicial investigation in matters of fact. Their 
importance is obviously commensurate with the interests of jus. 
tice and of right; the best and wisest laws are uselesS' until the 
materials be provided upon which tbey can safely be exercised; 
in other words, the administration.of a law assumes the truth of 
the facts or predicament to which it is applied. . 

• , . ., . 
With those, who regard law as a science which rests on certain 

fixed and equitabl~ foundl1tions, and who view its decisions not 
as arbitrary precedents, but valuable .only as they illustrate the 
great principles from which they emanate, this branch of jUlispru
den~e, which comprises the rules and practice of judicial investi
gation, must exceed all others in point of interest. However 
widely different codes may vary from ,each other in matters of 
arbitrary positive institution, and of mere artificiaL creation, the 
general means of investigating the truth of contested facts must 
be common to all. E\Tery rational system which provides the 
means of proof must be founded on experience and reason" on 
!l. well-gronnded knowledge of hUr.lan nature ,and conduct,on, a. 
,consideration of the value of testimony, and on the weight due 
to coincident circumstances. Here, therefore, the obje~t of the 
law is identified with that of pure science; the common aim of 
eacbis thc discovery of truth; and aU the means ,within the l'each 

• 
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of philosophy, all the connections and links, physical 01' moral, 
which experience and reason can discover, are thus rendered 
subservient to the pUI'poRes of justice. In different systems of 
law, the gl'p-at principles on which the rules of evidence depend 
may be and arc variously modified; but every departure from 
those principles, wheresoever it occurs, must constitute a correi
ponding and commensurate imperfer,tion. 

Notwithstanding, however, the universality of the great prin
ciples of the science, it is essential in practice to guard and limit 
the reception of evidence ·by certain definite and positive rules. 
Nature has no limits; but every system of positive law must, on 
grounds of policy" prescribe artificial boundaries, even in its 
application to a subject which from its independent nature 
least of a1'J. admits of such restraint.' These, however, are rieces
sarily for the .most part of. a negative description,. the effect of 
which is to exclude evidence in particular cases, and under special 
circumstances, on' general gro,unds of· utility and convenience; 
yet even here so difficult is it to prescribe limits on such. a su~ 
ject, without the hazard of committing injustice, that rules, the 
general policy of which is obvious, are by no means favoured. 
'rhus, although according to the Law of England he' who is 
interested is also incompetent to be a witness, yet the Courts are 
ever anxious to apply the objection,as natural reason would 
apply it, to the credibility rather than to the competency of 

• 

a party, to receive and to weigh his testimony rather than 
wholly and peremptorily to exclude it. It is true, that in many 
instances the law may by rules of a positive nature annex a 
technical and arbitrary effect to particular evidence, which does 
not actually appertain to it. Thus, by our law,a judgment is 
frequently absolute and conclusive eviden,ce' of the facts which 
have been already contested; but one general observation is 
applicable to this and to most instances of a simiiar nature, 
including the numerous cases of legal presumption, that they are 
not used as the means or instruments of truth, but are in virtue 
and effect nothing more than mere technical and positive rules, 
whict':ire wholly independent 'of the principles of evidence (*), 
and whose only foundation is their general u~i1ity and con-

• vemence • 

. (ill) See the observations on this ~ultiect, under the title PnE5UMl'TUlN • 

• 

• 

, 
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To go farther, and by any positive and arbitrary rules to annex 
~ , 

to particular evidence any technical and artificial force which it 
does not naturally possess, 01'- to' abridge and limit its proper and 
'natural efficacy, musdn all cases, "'herp. the object is simply the 
attainment of truth, not 'only be inconsistent and' absurd in a 
scientific view, but what is worse would- frequently be productive 
of absolute injustice (*). To admit every light which reason and 
experience can supply for the discGvery of truth, and to reject 
that only which serves not to guide, but to bewilder and mislead, 
are the gTeat principles which ought to pervade every system of 
evidimce. It may safely be laid down as an universal position, 
that the less the process of inquiry is fettered by rules and re-

, 
straints, founded on extraneous and collateral considerations 'of 
policy and convenience, the more certain and efficacious will it be 
• • • 
111 Its operation. 

, 

To pursue such general observations further in this place would 
interfere too much with the anangement of the present work, the 
objects of which are now to be announced. 

, 

It is proposed in the following treatise to consider the practice 
of the law in England on the subject of judicial proofs. With 
this view, the elementary principles by which the admissibility of 
evidence to prove matters of fact before a. Jury is governed will 
first be considered. A second' divisioll will contain an enumera
tion of the different instruments of evidence. In a third, the 
application of these principles and instruments to the purposes 
of proof will be considered, as also the distinction between law 
and fact, and the force and effect of direct and circnmstantial 
evidence; and, lastly, the evidence essential to the proof of par
ticular issues will be detailed, and references made to the leading 
decisions connected with the particular subject of proof: 

, , 
• 

Nothing can be more agreeable than to compare the Law of 
Evidencf\ as it now exists, with the rude practice which formerly 
prevailed, when its principles were so dubious and unsettled that . . , 
the very ~e~s deVISed for the discovery of truth andadvOllce-
me~lt. of ~ustlCe were not u~fi·equently perverted to the purposes 
I)f lDJusttce, ~nd made the m.str~ments of the most grievous and 
cruel oppressIOn. Whoever mstltutes that comparison, will find 

(.) See tit. PRESUMPTION. 
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great reason to approve of the changes which have taken place; 
but no mistake can be more injurious to the Law, as a system, 01' 

oppose a greater obstacle to all future improvement, than to sup
pose that the Law of Evidence has attained to its highest perfec
tion. It is, however, far from the Author's present purpose to 
enter into any discussion on the subject of the imperfections and 
anomalies which yet encumber this branch of the I.aw. To the' 
learned judges of modem times the highest praise is due for the 
strenuous exertions which they have made to reduce the Law of 
Evidence to a system, founded on just and libel1l1 principles; 
and it is to be hoped not only that those imperfections which. 
still subsist, which have been spared from their antiquity, and 
exist as a kind of prescriptive evils, will in time be removed by 
legislative, if they be beyond the reach and scope of judicial 
authority; but that such other improvements will be made as 
reason exercised on mature experience shall warrant. 

• 

• 

• . I 

• 
• 

• • 

• 

• 

• • • 

• 

• 

• 

• 

• 

• 

• 

• 

• • 
• • • 

• 

• • 

• 

\ 

• 
• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• • 

• 

• 

• 

• 

• 

• 

• • 

• 



• 

, 

• • 

• 

· , 

• • ,.. . 
, 

• • • , 

• , 
• 

• 
\ • ~1"4 

• • • .. . 
• 

• , . , 
i .. • 
• 

• • , 
. , 

• 

. " .. . • 

• • • ··L A W 
• 

• 
• 

• 

• • • 
• • • 

OF 
• , 

EVIDENCE . 

• 
• 

EVER Y system of municipal law consists of substantive and 
acljective provisions. . 

Substantive, which define primary (a) rights (b) and duties; 
adjective, which provide means for preventing or remedying the 
violation of substantive provisions. . 
. If all were both able and willing to fulfil the substantive pr~ 

visions of the law, those which are merely adjective would be 
unnecessary. But without adjective provisions for preventing 
arid remedying violations of the mandatory branches of the law; 
by imposing actual restraint in some instances, and annexing 
penal or remedial consequences to c'':sobedience, in others, such 
laws would be of no greater, frequently of less effect, than mere 
moral precepts. It is of the very essence of a municipal law, not 
only to prescribe a rule of conduct, but to compel obedience, either 
by actual restraint, or by annexing such consequences to disobe.. 

. (a) That is, which exist independ
ently of any violation of nlaw,us con
tradistinguished from those which are 
consequent upon disobedience. Thus 
the 'right of personal liberty is n sub
stantive primary right, as contradis
tinguished from n right to damages for 
imprisonment, which re~l1lts from n 
violation of the primary right. 
. (b) Right, in its primitive legal 
sense, is that which the law directs : 
ill popular acceptation, that which is 
so directed for the protection or ad
v:mtnge of nn individual, is said to be 
his right.' . 

Whcn it is said that A. hus a right 
VOL. I. 

to an estate or to damages, it is meant, 
• • 

that under the circumstances the la\v 
directs that he shall ha\'e that cstate 
or "hall have damages. When it is 
said that B. has a right of action, it 
is meant, that the In wunder tlie cir-. 
ctimstlUlces provides means for en-
forcing his claim. 

• 

When the lenrned author of the 
Commentaries, in the hlOgunge of the. 
Civil law, speaks of the rigMS(ithings, 
he uses the telnl ill its primitive sense, 
and trents of those legal incidents. 
which the Inw prescribes liS to things, , 
such ns possessioll, enjoyment, suc-. . . . ." 

cessio II or transfer. . 
'B 

• 

• 

• 

• 

• 
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dience as may be sufficient to ensure o?~djen~(ftosuch an ,extent 
that any addition or excess ,,:()~ld be'j>roducbve of more eVll than 
good. . .. ' ' 

Such adjecti"e'provisions are either preventive or remedia~. 
Preventive which are devised for the actual prevention of . , . . , 

violations of the law; . I . , 
Remedial, which a~e devised for the purpose of reparrmg the 

consequences of disobedience." . , 
Preventive provisions, agam, are either such as are deSigned 

to prevent violations of the law. by, interposing actual forci~le 
corporeal restraint; as where Qn~ IS prevented by force from dom,g 
some special injury to the person or the properly of another, or IS 
restrained from doing mischief generally by imprisonment; or 
they are such as operate on the mind, by the fear of penal 
consequences ~nnexed to defined transgressIOns (~). . ' 

Remedial, which afford a remedy or reparatIon m respect, o( 
some violation of right, consist either in awarding specific restitu
tiOQ, as by an actual restoration of goods detained from. 

(c) A wrong, the subject of legal ' 
visitation, consists abstractedly in the 
mere privation of right: the boundaries 
of right and wrong, in n legal senS(I, 
are identical, and to define the limits 

• 

of the one is to define the limits of 
the other. This consideration by no 
means dispenses with the definition 
of particular wrongs and their con
sequcnces; so far from. it, that in 
practice mere adjective pro\;sions, 
'by defining wrongs and their conse
quences, in fact, define and determine 
not merely the vnlue but the extent 
of the right. And this must be the 
natural if riot the necessary conse
quence of a system, which depends 
in a grent measure on precedent and 
usage: for instance, the law directs 
generally that a man has a right to 
his reputation, but the extent of the 
right and its value depend upon the 
extEmtto which that right is protected 
by annexing remedinl or penni conse
quences to invasions of thnt right. To 
say that a mall is a thiefis actionnble; 
it is a wrong in contempilltion of IQw, 
and therefore to thnt ex~ent the pal ty 
bas a rigltt to his reputation in tlae 

, 

first instance, and a right to damages 
for the violation of right in the second. 
But to say that a man is a drunkard Gr' 
a swindler is per se nei~her actionahlp. 
nor indictable; consequently to say st) 
does not constitute a 'lIJI'ong in a legal 
senRe; and therefore in this respcct a 
man bns not a legal right; And there
filre,though wrong be generally nothing 
more than a privation of right, yotin 
practicll it frequently hnppens that the 
extent and limits of the right ar!l de-
, ". . 
fined by the extent and limits of the 
wrong,· Again, the value of !1 legal 
right obviously depends 011 the nature, 
and extent of the adjective provisions" 
whetherremedinl or pcnnl, by which it, 
i,s protected. Be the fight in its own 
nature ever so precious, its Practical 
value must depcnd on the efficacy of 
the adjective provisions by which it is 
guarded. To punish a wilful homicid~ 
by the infliction, not of denth, but of 
a pecuniary fine, like the Saxon were-. 
giltl, would be to render life itself pre~ 
cnrious; to punish theftmel'ely by the, 
infliction of a trifling fine, would render: 
property of little vnlue. 

• -.. 
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the owner; or in giving damages co-e~tensive .with the particular 
injury, . . 

In ordci.· to annex either remedial Of penal consequences to 
their proper predicaments' in fact, it is essential that the true 
.state of facts should be iTtvestigate4 by competent means;. that 
the legal consequences appertaining to such. ascertained farts, 
as previously defined by the law, should be declared by judicial 
authority; and lastly, that the: legal consequence, if not already 
annexed, should· be actually annexed by an executive process. 

'fo the investigative process, again, it is essential that the par
ties should by their pleadings mutually state what each deems 
to be essential to his claim or charge, or defence, and that each 
should be allowed to dispute or deny the statement of his adver
sary. By this means, if any facts be disputed, they are. distin
guished fro~ tlW admitted facts, in order to be submitted to 
inquiry before the proper tribunal. 

It is incumbent on the party who makes a claim or charge, to 
state facts which, if true, show that the charge or claim is founded 
in law: the law of England requires the defendant either by a de
murrer to admit the facts and deny the legal consequence con
tendecl fl?r by the plaintiff or prosecutor, or to deny the-facts so 
.alleged, wholly or in part, OT, admitting the facts so alleged to be 
true, to state others, which, taken in connection with the facts' 
already stated, show that the claim or charge is unfounded in law. 

Again, where such additional facts are pleaded in defence, it is 
for the prosecutor or plaintiff, in his tum, either 19 deny som~ 
material fact so pleaded in defe~ce, or, admitting thoseJacts to be 
true, either to demur in law, so as to raise a mere question oflaw, 
or to allege still further facts; and in like manner, so long as 
further facts are pleaded by the one party, the other may either 
deny one or ~ore of such facts, or demur, or allege further facts. 
H is QQvious thllot such a serie!! of mutqal allegations, where the 
condition is that each which does not terminate the series must 
contain the averment of some new and material fact, must rapidly 
cOnverge·to an issue either oflaw or fact (d). 

(d) The law, howevjlt, frequently plaintiff's goods; the defen~ant by his 
sanctions l\ genernlity· in pleading, pIe!! denies such cO!lversion; nnd tho 
which lel'1(es the fac~ which i~ to be question for the jury is, whether the 
tried inte.llllixed with most i!l1portant defen!lllnt h~s 50 converted the goods 
legal ConsidCl'lltions. For instapce, th~ Qf the plaintiff; and this istue fre,:, 
dec1amtion in an action of trover al. quently involves not merely one or 
leges in substance 110thing more than more simple facts, bl:lt difficul~ legn.t 
the conversion by thedef~n~ant oftqe considemtions, such as questioDa of 

• 
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'. By the law ofEngland"questionsorissues,offactt1Ius agreed 

title, the law of bnnkrup~G'y, the right law confi(les implicitly in their know
of stoppage in. tra~itu, and many ledge" experience and discretion. It 
othef3. It is obvious, that such an interferes DO fnrther than by laying 
intermixture of law and fact could not down cautionary roles to prevent the 
be avoided without the aid of, minnte jIJry from being deceived or misled, 

'. and particular pleadings, in the course "by providing, as far as can be done, 
of which the renl merits andjustice of that the evidence ,cfnone but faith
tbe case would frequently be embar- worthy witnesses shall be admitted, 
ras~ed with difficulties, arising from a and hy excluding all such as flows 
necessary adherence to technical rules. from COrl'Upt or suspicious sources. 
The science of specinl plellding having Having done this, the, rest is left to 
been frequently perverted to the ,pur- the conscience and discrct:on of the 
poses of chicane amI delay, the Courts jury. , 
have, in some instances, and the Legis- It is with 11 view to those ohjects 
lature in many more, permitted the that the rules of e\idence are almost 
general i~sue to be pleaded, which, exclusively framed. But, ill the next 
leaves e\'ery thing open, _, the fact, the - place, a kllowle~ge whe~her particular 
law, and the equity of. the cnse; and facts, if established to the conviction 
though it should seem as if much con- oftlie jury, will satisfy the issue, or,the, 
fusion, aud uncertainty would result allegations to be proved, is also essell-, 
from 80 great a relllXation of the strict- tial to a verdict; and this is ,usually a 
nessnllciently observedjyetexperience question of law, lIIid therefore within 
has shownitto be otherwise, especially the province of the Jndge. In'such 
with the aid of a new trial, in case cases, therefore, it is for the Court to 
either party ,be unfairly surprised by instruct the jury in point of law, to 
the other. , 3 Bl. Comm. 306. inform them what facts nre essential. 
, For the finding a verdict on every to the proof of the issue, snd that they 
issue, it is essential, in the first place, ought to give their verdict in the affir:: 
to know .what facts, when proved, will mative or negative, according to the 
satisfy the issue ill point of law; and opinion of the jury that the particular 
~ecolldl!l, to inquire whether such facts facts are proved or disproved. _ 
have been pro~ed. The officc~f tlJe ' Thejury, in finding a generalverdict,. 
jury is confined altogether to the latter are bound to find it according to the 
question; their duty is to nscertnin just npplic,ation of the law as, they 
the existence of facts by means of the receive it from the Court, and their' 
judgment which they form of the cre- own judgment-whether the' facts are 
dibility 'of witnesses, and by the in- ,. pr~ved or Dot; and every such verdict
~rences which ~hey make from the , is presumed to. be founded upon the. 
circumstances submitted to their ~on- law so expounded, alld the facts so 

v' :' " '". ",I 

sideration. For the due discharge of found. 
this important function, they are sup- If the jury in a civil proceeding wil
posed to be peculiarly well qurilified fully misapply the law; they do it ''at 
by their experieuce of the conduct; the risk and peril of an attaint,; a pro-: 
affairs aud dealings Qf mankind; and ceediilg which has now fallen into' 
the manners ond customs of society. disuse, ,and 'Which has been superseded' 
In'this respect, lind to this extent, the by n more en5Y and efficacious remedy·: 
, ..' , , - , , " to' 

, -, , , 

" , 
, , , , 

• i. e. By moving fCir a 'new trial. - , , 
• 

I 
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upon:are:usually to be ttied by the country, that is, ,by a.jurj-'of 
twelve men, a part of the great body of the community (e). 

.' , .', 
i ' 

, (e) Notwithstanding tbo dHFerence 
, , , , , 

of opinion which has prevailed among 
legal antiquaries liS to the origin of the 
~.Jlglish jury, there seems to be great 
reason for supposing that it is derived 
• 

decided causes ill the county courts of 
our Saxon 'ancestors. That, the, trial 
per juratam patrill! of Glanville was de~ 
~ve!1 from the ~rial per patria'f!l, as used 
both beforo and after the C~nqucst, i~ 
rendered highly probable,' Dot ,only />y from the patria, or body of suitors who 

" , , ,the 
, 

, . ' 

to the party injured. But the jury'nre' transactum in jus veniri 50lehat ubi 
Dot in nny case, whether civil or cri~' actor impetrata loquendi }lotestnte reI) 
millal, bound to apply' the law; they edebat actionem, id est indicabnt 'qua 
are always at libilrty to 'find a special demum actione adversus reum' expe~ 
verdict, that js; to stnte specially what riri vellet 'quum' enim' de uno eodem
facts they find'to be proved; and the que facto plures srepe actione!! compe
remainder of· that process ,which is' terent eligenda erat'una ea que edenda 
essential to the verdict, that is, the reo." Hllin. A. R. ~,2, P: 2~7.,' , ' 
application of the law to the :factS ~J" : It must be allowed; tnat howElVe~ 
found, is left to be executed by 'ihe 'our' modem- system of pleading may 
Court. In finding a s}lecial 'Y~N!ict' excel toat of tlie Romans in other 
the jury discharge the whoiE;"qOlieii- :iespects, the latter, were at least 
office, for a speCial verdict does not entitled to t\le merit" of conciseness; . " " . 
contain merely a detail of the evidence 'take, for instance,a declal'!ltion in 
given by the witnesses, but js conclu~ 'assumpsit UpOIl n special agreement. 
sive as to the existence of 'all' the A Roman declaration in snch a case 

. '. . 
ultimate specific facts of the case, ran thus: "Aio te mini triticum de 
which are essential to its determina':' quo inter nos convenit ob polita ves
tion, founded upon an examinatio'n of 'timeilta tua dare ojlOrtere,'" It is 
'die credit due to the witnesses, and 'nmusing to contrast the lac,?nic bre
upon presumptions and inferences d~ , 'vit:y of this form with a modem decla
rived from all the circnmstances of the 'ration, expanded upon the record, and 
case as detailed in evidence. "amplified 'by counts ori considerations 
, It is interesting to observe how executory and executed, work and 
.nearly the law of England corresponds "labour; the moneY,counts, and on an 
with the ancient Roman law iti several account stnted. ' 
'most important points of its practical After the declaration; followed the 
administration. In the first place, the 'defendant's plea, (c.rceptio,) 'and upon 
pleadings in tbe practice of the Roman "that the plaintiff's' replication, the 
law were transacted before the . defendant's rejoinder, (duplicatio,) &c., 
tor, as they are with ,liS in the courts . oriiil tlui matter hi difference was r~ 
above, or, as it is technically called, in duced to a si'.1g1e question of law or 
'Bnnk. The plaiutiff', when he had fact. If the whole resolved itselfinto 
brought his ndversary into, cou~t,. and : a question oflaw, then, as upon demur
had not agreed' with him upon an 'rer,it was decided by the prretor, but 
Imparlance, then formally (edebat ac- 'jf'the questiolluliimately depended 
tiolUm) declared against him: "Quod upon a disputed ~fact, then came the 
si necvindices dati1 nee de lite in via joiniug of issue, the" contestatio liti,," 

, 
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T,his justly celebrated institution i.s not more strongly· l"eCom .. 

, 
, 

the very description of the trial 'Per ~a-:
triam, yet retained, but evell still more' 
strongly by the powers, qualifications' 
Dnd duties incident to the jurata 
patritt oj Hen. 2. and lIen. 3. this' 
hypothesis seems to explain . man, 
singular incidents to the early trial 
per juratam patrite, incidents which it 
would be difficult, if not impossible, to 
account fOl' itilluy, other manner. The 
jurata patrite, like the patria, decided 
on their own knCfWledge: for this pur-
pose they were selecterl from the 
'lJiciliage; those (in the case of an assi~e) 

by which the litigants put themselves 
to the proof of the fact by witnesses: 
" Festus nit, tum demum litigantes 
contestari litem dici,cum ordinatojudi
cio utraque pars diceret testes estote." 
Hein. A. R. 2. v. 246. The issue was 
then sent to be tried by Judices, who in 
many respects bore acloseresemblance 
to an Englishjury. "Sienimdejure 
disceptnbatur, ipse pralto rqui dicebat 
extra ordinem sin de facto judex da
bailir. unde formula si paret con
demna." Conf.SenecadeBenef. III.,. 

. The judices were, like our jurors, pri
vate persons, selected for the trial of 
matters of fact upon the particular 
occasion. Their decision, however, 
was final; and instead of returning 
their verdict to the Court above, in 
order that final judgment might be 
pronounced, the jU,ry themselves prl:!
Dounced the sentence, accurding to 
the direction in the Formula, "si 
paret condemna." 

The principal and characteristic 
circumstance in which the trial by a 
Roman dilfered from thatofnmodern 
jury, consisted ill this, that in the 
former case, neither the prretor, nor 
any other officer distinct from the jury, 
presided over tilt) trial to determine us 

• • , 
• 

who had no knowledge of the facts 
were excluded to make rooin for stich 
others as wel'e supposed to know them: 
,~d "liliho~gh, the concu~elice. of .~~ 
was essentml to the verdIct, yet as 11 

might have been 'of n contrnry opinion; 
a majarity"in effect deCided: ilildhl tllIl . 
case of a disputed deed, the witnesses 
were included muong thejury,andtheir 
duty was, as it is still, in the language of 
our records, Dicere 'Deritalem. Such in. 
cidents alford obvious reasons for sup
posing that juries were but selections 
from the patria orgeneral assembly, who 

must 
; 

to the competency of witne~ses, the 
admissibility of evidence, and to et
pound the law as connecting the facts 
with the allegations to be pro\'ed on 
the record; but in order to remedy 
the deficiency, they resorted to this 
expedient; the jury generally con
sisted of one or more lawyers, and 
thus they derived that knowledge . of 
law from their own members which 
was necessary to enable them to re
ject inadmissible evidence, and to 
£ive a correct vel'dict as compounded 
both of law and fact. "Denique ut 

• • 

tunto m~nus esset periculi ne imperite 
judicarent, solebant aliquando iis unus 
aut plures judicii socii jurisperiti ad;
jungi, quorum consilio omnia agerent." 
Gell. Noct. Att. XII. 13 C(lnf. Sigon. 
Hein. A. R. lib. 4, tit.,,5, s. 3. Upoa 
the trial, the plaintilf proved his de
.9laration or replication, or the defend
ant his plea, or rejoinder (duplicalio), 
accordingly as the pleadings threw the 
burthen of proving the affirmative on 
the one or the other.· " Ubi adjudi-

• • ,clUm ventum, actor suam actlonem et 
. replication em, rells exceptionem et 
duplicationem probabat. Nam et reus 
excipicndo actor fiebat." L. I, D. de 
ExccII. Heill. A. R. 2 V. 291. 

, ' 

.. 

• 



m:;E.MENl'Any l>lVISION. 

mended by its intrinsic excellence as a mode of attaining to the 
truth <f), than by considerations of extrinsic policy. 

. (f) The trial by jury possesses ill 
Innny instnnces nnother ndvantage, 
which, though collateral to the main 
.object, ought 110t to pass unnoticed; 
:thllt is, the cl.enrness. and facility 
given to the admiuistmtion of the ad
jective provisions of the law, by the 

separation of law nnd fact; and in 
the simplicity whicb proceeds from 
I'egnrding pnrtinulnr questit'lls 115 qlles
tions for the jllly, ·rntller thnn ns 
questions of lnw to be determined ·IJV 

• • 
precedent. . 

--------------.. ------
.must have acted in the double capncity 
of witnesses nnd jurors. 

Although this jurata patritB differed 
.from its lIriginnl, the patfi.l, both ill 
respect of lIumber and of the oblignM 
tjon of nn onth, these were tl"llnsitiolls 
which might not only easily be made, 
·but wbicb were likely to be mnde, and 
which we know nctunllv were made, 

• 
jll the most ancient, perhaps, of all 
~ur court~, that is, the· county court; 
where though, among the Saxons, and 
.even aftel' the COllque~t, the verdict 
wns given by ·the whole comitatus, nlld 
is still supposed to be tbe vp.rdict of 
the suitors, yet it is in fnet given by 
12 jurors 011 oath. In the reign of 
H. 2, Ghlllville speaks of the trial per 
juratalll pC/trial as II known anel esta_ 
blished institution. Whether the procM 
tice of occasionally delegating the duty 
of decision to II select portion of the 
body ofsuiturs, and t1uxtswom, was coe .. 
val with the popular tribunal itself, (II' 
subsequently introduced fol' the trial of 
civil rights,lls we kno\\' it to have beeu 
for the I'arpose of criminul presllnt
mp.llts, may be doubtful. It is probable. 
howev~I" that the complete IlDd final 
establishment of the jury system is at
.tl'ibutahle to many concurrent causes. 
.III the fir~t plnce, it is cleal' thnt an 
appenl fi'om the pfltria to a &clect 
.lIurnber was II practice of great anti
quity; of this praetice there is II 

vcry curious memol'iul ill the MOllu
fIIOlt(/' Danica, lib. I, p. 7"': "Erat 

, 
unlversa ditio in certns pnrrecins sh'e 
curins divisa, lire statis temporibus 
10cisque per se qUl1!quc scorsilU suis 

VOl .. I. 

cum armis, palente sub Dio ill cOlnpis 
cOlwelliebant, nderontque ejusllcm loci 

• • VlI'l nobiles qui velut testes judicio 
, ' 

assldereut. Ibi in medium prodiLullt 
qui contra nlios litem se haLel'e ex is
thnabant, nuditisque et cognitis partis 
utriusque actionibus defensionibusque, 
conventus IIniver,~usinconciliurn, ibut, 
idque temporis spntillm ·quod interim 
deliLerando terebatur, curnm VIlCU

bant. Expensis diligenter et velitatis 
• 
1II partelll utrnmqlJe controversiis, in 
cOllsessum reuibant, vocatisque litiga
toribus, de jure pronunciabant. Si 
quis sture judicio 11011 vellet, ad duodElM 
cim constitutos sive judices$i'oe arbit"os 
et ab his nd universre ditionis com'ell
tum provocl\l'e ei licebnt." The ex
pression "sh'e judices sive arbitros " 
is sillgulnrly coincident with the .{}oc
trine in Bracton, f. 193, that thejurata 
was not liable to a conviction, as t.he 
nssise was. for a false verdict, because 
the pal'ties had made the juratn 
" quasi judice11l er COIlSC7ISU." 
. In the lIext place, there are evidellt 
tfaces of this practice in our own COUII

.try; in illustration of which, tbe cele
bl'l1tcd trial in the county court before 
Odo, bishop of Baieux, in the tima of 
William the Conq.may be cited, where 
the vet'dict by the putl'iu was required 
to he confirmed by the oaths of 12 

selected for the purpose ffllm the hody 
of suitors. There are in filct many 
other vestiges of the (at least) occaM 
sionnl practice of delegating the task of 
decision to u select pmt; 12 nnd its 
multiples nppeul's to hn\'o been u fa
wUl'ite number for this purpose, uut 

n 4 +-
, 
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Secret and' complicated transactions: s!1~b as. ar~ u~ually the 
subject oflegal investigation" are too vanClUSlU theIr Clrcumstances 

ollly among the Saxons, Lut otber' na~ jury immediately frolll the Saxons, .re. 
fel'ring to the law of Ethelred, winch tions of antiquity. 

Again, that the modern jury nrc the provides that twelve men, u:tate 811-

same with thejurata palri.eofGlanville perivrcs, shall, with the prfZpositus, 
and Bracton, their name, number and s'Year thut they will c~ndemn no 

d . d' innocent, n1:solve 110 guIlty person. 
general duty, which to this ny IS !Cere It is clear, howe\'el', that this consti-
veri/alem, sufficiently prove, nlthough I . 

tution of thirteen men was mere y m it is clear that a niost important change f.3 t' .. ,' • 
f the nature 0 ajurata ue ",01'1U, or Jury 

lIas taken place as to the manner 0 of accusation, not of trial, for the effect 
exercising tbeir important functions. of a charge by the thirteen was merely 
Even so lately as the reign of Hen. '3 to consign the accused to the triplcz 
they exercised a kind of mixed duty, ordalium. ' Others have asserted, that 
partly os witnesses, partly as judges of the origin of the present jury was the 
the effect of tesLimuny; in the case of nssise established in the reign of 
a disputed deed, the witnesses were Henry 2d. It appears, however, very 
cnroUed amongst,the jury, and the clearly from Glanville's Treatise, that 
trial. was per patriam et per testes; the jury of twelve was of more ancient 
nnd to so great on extent was their 'origin; f"}r it is repeatedly spoken of 
character then of a testimoninlnature, in that work ns a known and existing 
that it was doubted whether they were institution, alld as the ordinary Ineans 
capaLle of deciding in the case of a of inquiry in the case of ptirprestures, 
crime secretly committed, and where 'nuisances, and trespasses which did 
the putria could have no actual know- not amount to disseisins. These were 
ledge of the fact. (Bracton, f. 137). then tried per juratam patriu: sive vici
It was, howe\'er,at this period thatithe 1Ieti coram justiciari;s. Glanv. I. 9, 
capacity of jurIes to exercise a far 'c. 11. ' 

widr:r and more important function, in M. Meyer; in his truly valuable'and 
judging of the weight of testimony and interesting work (Institutions Judicf.. 
circumstantial evidence, began to bo aires), is disposed to fix the origin of 
appreciated, for about this time the our juries nt 50 late a date as that of 
trial Ly ordeal fell iuto disuse; and Henry 3d. Inst.,Jud. vol. 2, P. 165. 
WII£;11 this superstitious invention, ,the But it is remarkable, that' one reason 
ancient refuge of ignoraace, had been which he strongly urges in support of 
rejected as repugnant to tile more this' opinion, is the total silence of 
enlightened notions of the age, it hap- Glanville on this suhject: "Dans cet 
pily became n mottel' of necessity to ouvrage il ne se rencontre ni Ie nom de 
substitute a rational mode of inquiry jury ui 10 chose meme, quoiqll'il soit 
by iheaid of reason and expHience, sou vent question de I'assise," &c. Ins. 
for such inefficacious and unrighteous Jud. vol. 2, p. 169. Glanville him
practices. From this rern probably self affords the most decisive refutn
may be dated tho commencement of tion'of this argument. See I. 9, c.lI, 
the'importantchariges in the functions I. 14'c. 3; see also 1.2, c. 6, I. 5, 
of thiljury, which nrterwards, though c. 4, 1. 7, c. 16: and consequently 
perhaps slowly, touk place, until they the hypothesis of un origin luter, than 
,'~ere modelled iuto the present form. the time when Glanville wrote neces-
, The learned anthor of tht' Com men- sarily (.1118 to the ground. 
tanes is inclined to dcril'c the IIl(1dcl'll , , 
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to admit of decision by any systemo.fic and formall'ules; the only 
sure guide to truth, whether the object be to explore the mys· 
teries of nature, or unravel the hidden transactions of mankind, 
is reason aided by experience. 

It is obvious, that the experience which would best enable 
those whose duty it is to decide on matters of fact, arising out 
of the concerns and dealings of society, to discharge that duty, 
must be that which results, and which can only result, from an 
intimate intercourse with society, and an actual knowledge of 
the habits and dealings of mankind: and that the reasoning 
faculties best adapted to apply such knowledge and experience 
to the best advantage in the investigation of a doubtful state of 
facts, are the natural powers of strong and vigorous minds, 
unincumbered and unfettered by the technical and artificial rules 
by which permanent tribunals would be apt to l'egulate their 
decisions (g). 

. The trial by jllry, though undoubt
edly kliown and used ill the king's 
courts in the reign of Henry :;Id, had 
become much more fi'equel1t in the 
reign of Henry 3d, an rera from which 
its gradual chauge to its present form 
may be dated. It is not improbable, 
as far as regards the county court, that 
wilen its' powers had been greatly 
lib ridged, the substitution of twelve 
jurors for the whole comitatus was 
adopted ns a change of great conveni
ence to the suitors of tlle court, as well 
as the litigant parties; the former woultl 
be more rarely called on to perform a 
burthcnsome duty, the latter would 
have their causes more patiently tlied. 

If it \VIIS ever the practice, either 
pre\'ious or subsequent to the Con
quest, that the verdict by the paMa 
or comitatus should be subject to an 
appeal to or con6rmation by twelve 
of the pal'cs on nn oath, and of this, 
as lms been seen, some traces arc to 
be found, the transition to the select 
part would be perfectly ellsy; it 
would in effect be nothing more than 
the mere omission of a step in the 
process which had become useless 
ond burlhensome; experiellce having 
shown thllt justice was better done by 
a limited number, acting under the 

VOL, I. 

obligation of an oath, thnn by the 
precarious determination ofa large ami 
inde6nite body, few of whom would 
possess any knowledge of the facts. 

(g) The present Lord Chaucellor, 
in a recent case, in directing an issue 
at law, thus expressed his opinion on 
the subject: 

t< I certainly retain the opinion 
which I always held in common with 
aU the profession, that the best tribu
nlll for investigating contested facts 
is a jury of tweh'e men, of "arious 
habits of thinking, of various charac
ters of understanding, of various kinds 
offeeling, of moral feeling, all of which 
circumstances enter deeply into the cn
pllcity of such individuals. Ajury is,as 
I have more than once observed in this 
place, nn iustrument peculiarly well 
contrived in two cases of assessing 
damages and giving compensation in 
the nature of damages assessed, and 
finding the way for the COLlrt, which is 
ultimately to decide, through n ~ass. of 
conflicting testimony. The diversity Qf 
the minds of the jury, even if they are 
taken without any experience asjurors, 
their vnriOllS habits of thinking and 
feeling, and their diversity of cast of 
umlerstnllding,and their discussing the 
mntter among themselves, nnd the 

B5-l-
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NOI' is the hial by jury less recommendtld by considerations of 
. extrinsic policy. It constitutes the strongest se~Ul'ity to ~he liber
ties of the people that human sagacity, can deVIse; for, 1U effect, 
it confides tiJ-' ,jng and gual'dianship of their liberties to those 
wllOse interef.. ..,; to preserve them invi91able; and any tempta
tion to misapply so great an authority' for unworthy purposes, 
which might sway a permanent tribunal (It), can have no influence 
when entrusted to the mass of the people, to be exercised by par
ticular individuals but occasionally. 

• 

In addition to this, no institution could be better devised 
for securing, on the part of the people, a lively attachment to 
the constitution and laws, in the practical administration of 
which they act so important a part, in diffusing a knowledge of 
the laws themselves, and producing ready obedience to a system 
which they know to be justly and impartially administered. 

• 

That which is legally offered by the litigant parties to induce 
a jury to decide for or against the party alleging such facts, as 
contradistinguished from all comment and argument on the sub.. 
ject, falls within the description of et'idence. 

Where such evidence is sufficient to produce a conviction of 
the truth of the fact to be established, it amounts to proof. 

The origin, nature and quality of such evidence, the principles 
and rules which regulate its admissibility f.nd effect, and its appli

. cation to the purposes of proof, form the Imbject of the present 
Treatise. 

TI,le brief outline which has been given to show the relation 
which this branch of the law bears to the whole system, is suffi
cient to manifest its great importance. 

very fact of their not being lawyers, 
their not being professional men, lind 
believing as men believe, 11011 act on 
their belief, in the ordinary aITair~ of 
life, give them a capacity of aiding 
the Court in their eliciting of tl'uth, 
which no single Judge, be he eVer so 
largely gifted with mental endowments, 
be he (;vel' so leal'lled with respect to 
past experience in such matterR, can 
possess in denling with either or those 
two matters." 

(1/) The power of deciding on mat~ 
tel'S of fhct is much more capuble of 
nbuse, anll liable to COI'fUllt partiality, 
without oppcming to be manifestly 
ulljnst, than the powel' of deciding 011 

, 

fdatters of lnw is. A jndgment in Inw 
on ascertained facts, must be justified 
by comparison with precedents, and 
it attracts public notice, because in 
its turn it becomes n precedent for 
future decisions, It is therefore the 
subject of public attention, nnd any 
mntel'ial departure from ordinary prin
ciples would necessarily be remarked; 
Lut the testimony nnd evidence oITerell 
in proof of facts ill particular in
stanco" nre cnpable of such infinite 
cOlUplexity and v.ariety, thnt they ad
mit or 110 certain standard for jlldging, 
amI consequently 1\ corrupt or erro
neollS decisioll is the less easy to be 
dctectc!l. 

• 

I 
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,'Thel'c is, perhaps, no greater blessing incident to a highly 
improver', state of civilization, than the substitution of a rational 
and satisfactory mode of judicial proof, for the rude, ,barbarous; 
and even impious practices resorted to in the dark and unlettered 
ages. Without certain modes of investigating truth, irl cases 
where its light is ever liable to be obscured by fraudulent prac..; 
ti(;es exercised for the evasion of justice, the wisest laws 'are but 
vain and ineffectual: they may embe1lisJl the statutf-book, as 
beautiful in theory, but in other respects they ate a dead letter; 
frequently even worse; for where offenders cannot be detected 
and punished, the laws may do mischief in holding out a show 
of protection, which being but delusive, tends to induce a false 
and dangerous sense of security: what is still worse, whilst the. 
c11minal escapes, they may stamp the innocent with infamy, and 
crush them with judgments designed only for the guilt.y; and 
under an arbitrary constitution, may be converted into a dan· 
gerous instrument in the hands of power, for the destruction of 
those whose possessions are tempting, or principles obnoxious. 

In order to appreciate the advantages which result from modes 
of iDl'estigation founded on just and rational principles, we have 
only to recollect the absurd, monstrous and impious practices 
resorted to by our own ancestors, in common with other nations of 
antiquity (i). It was for the want of them that judicial oaths were 
multiplied to an extent of itself sufficient to bring the obligation 
into contempt: it was vainly hoped that the rank and number of 
compurgators, who swore not to any fact, but to mere belief, would 
compensate for their want of knowledge. Hence the superstitious 
appeals to the Deity by the trial by ordeal,and the ferocious and 
impious practice of the trial by duel. 'rhey did not venture to rely 
on the simple oaths of individual witnesses to facts, although 

, 

with a tlagrant degree of inconsistency they gave credit to the 
cumulative oaths of those who knew nothing of the facts: whilst 
they were either too ignorant or too indolent to try the credit of 
witnesses by diligent examination and comparison of testimony 
and facts, judicial oath's were multiplied to an absurd and protli. 

(.) In spite of the somc\vhat ro
mantic notions which moderns are 
apt to entertain of the vir~ue8 and 
simplicity of ancient times, history 
teaches, what indeed our own expe
rience might lead us to suspect, that 
the most rude and uneducated in every 
age are usually the most addicted to 
deceit, fal5ehoud and pCljury. See 

the remarks of Mr, Huma, HatOr!! qf 
Englond, vol. i. p. 222: "Whatever 
we may imagine concerning the moral 
truth and sincerity of men who live in 
a rude and barbarous state, there i& , 
much more falsehood, and even per-
jury among them, than among civi
lized nations." 

, 
• 
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gate extent. Hence also the: rude lim:ts 'of prescription,: whiCil 
were established for the purpose of avoiding the necessity for 
i.nquiry (It). It may, however, be recollected to their credit, that 
the shocking expedient of applying torture to extort confession,. 
a practice sanctioned by many, even Christian legislators" was< 
never resorted to by the Angl<rSaxons... ' , 
. But however absurd, objectionable and mischievous such prac
tices must appear at the present day, the progress of improvement 
has been slow; for though the trial by duel in civil suits received' 
a considerable check in the reign of Henry II. in consequence of 
the introduction of' the trial by the grand assize,' yet the practice 
was continued in appeals till long afterwards, and.has but very 
lately ceased to be the law; and though the trial by ordeal seems· 
to have fallen into disuse ever since the early part of the reign of 
Henry III. without any formal abolition, the doctrine of com
purgation by wager of law remains in force to the present day. 
It was not uniillong after the establishment of the jury trial that' . 
the ,investigation was conducted by the open examination of wit
nesses, and that the functions of jurors and witnesses were distin
guished and separated; it was not until the reign of queen Anne 
that witnesses for prisoners tried for felony were examined upon 
oath. . 
, It is not, however, any part of the present design to enter into> 
any historical detail of the law' on this interesting subject, further 
than as reference to the~ancient law may be occasionally connected 
with its present details. . , 
, The subject may be conveniently considered, 

First. In relation to the elementary principles on which the 
legal doctrine rests. " 

.' Secondly. The instmments of evidence, as governed by these 
· . principles and elementary rules. ' 

'l'ltirdly. Their application to the purposes 'of proof, either 

• 
generally or particularly. ' 

.First, then, as to the general principles on which the law of 
evidence is founded. . ' 

The means which the law employs, for investigating the tmth 
of a past transaction are those which' are resorted' to by mankind 
for similar, but extra-judicial purposes. These are the best,. 
~sU:ally the only means of inquiry~ and it is for this reason tha~ 

, ~ jury of the country forms a tribunal so well qualified to judge 
• • 

(k) If a alan wounded his slave he 
was lIot to be presuOlcll to be guilty 

of thl' murder, unless. the' slaye died , 
t~)cday lifter. ' 

• 

• 

J 
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of mere, matterS: of fact; for, subject to certain 'exceptions, they 
decide by the aid of experience and reason, as. they would do 
on any extra-judicial occasion. With these general principles 
the law can . interfere • in two ways only ; either, by excluding Or 
restraining ~ nere natural evidence by the application of artificial 
tests of truth; or annexing an artificial effect to evidence beyond 
that which it would otherwise possess. Hence it is that the great 
principles of evidence may be reduced to 'three classes, com-

• • prlsmg, ' 

1st. The principles of evidence which depend on ordinary 
experience and natural reason, independently of any artificial 
rules oflaw ; 

2dly. The artificial principles of law, which operate"to the 
partial exclusion of natural evidence by prescribing tests of admis
sibility, and which may properly be called the excluding principles 
of law; ' . 
. 3dly.· The principles of law which either create artificial modes 

of evidence, or annex an artificial effect to mere natural evidence. 

In the first place, it rarely happens that a jury, or other tribu
nal (I), whose business it is to decide on a maiter of fact, can do 
so by means of their own actual observation. It is obvious,. that 
when inquiry is to be made into the circumstances of a past trans
action before a jury, inFormation must be derived for the most pari 
from the same sources, and must be judged of and estimated, to 
a great' extent, by the same rules that would be resorted to and 
applied by any individual whose business or whose interest it 
was, in the ordinary course of human events, to institute such 

• • • • anmqUlry. 

What, then, are the means to which a person interested in such 
an inquiry into a past transaction would naturally resort 1 He 
would, . in th~ first place, ascertain what witnesses were prese,nt 
at the transaction, and would obtain all the. information which 
they could supply. If none were present, or none could be found 
from whom . he could obtain immediate inteUigence~ he would 
procure information from others who, although they baa not 
actual personal knowledge of the fact, had yet derived information 
on the subject, either directly or mediately, from others who pos-

• 

(I) To a limited extent, a jury or 
Court, in deciding ma~ter of fact, may 
have actual personal knowledge .. Thus 
ajury may have a view of lands., &C. 
the subject of litigation: Judges.may 

decide by inspection of a record, or of 
the person ill cases of disputed infancy. 
So olso of a jury of matrons. in case 
of alleged pregnancy, &c. 
• '. . . • 

• 
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flessed or had acquired and communicated such their knowledge, 
either orally or in Wliting. . 

Awn, in the I\.bsence of o~er information on the subject, he 
would endeavour. carefully to ascertain the circumstances which 
accompanied the transaction, and had such a connection with it as 
enabled him to draw his own conclt;l~ions on the subject of 
• • mqmry. 
. In ~hort, where knowledge cannot be acquired by means or 
actual and personal observation, there are but two modes by 
which the existence of a by-gone fact can be obtained: 

Ist~ By information derived either immediately or mediately 
from those who had actual knowledge of the fact; or, ' 

2dly. By means of inferences or conclusions drawn from other 
facts cQ!lnected with the principal fact which can be sufficiently 

• 

ascertained. , 

In the' first case, the inference is founded on a principle of 
faith in hurmin veracity sanctioned by experience. In the second, 
the conclusion is one derived by the' aids of experience and, 
reason from the connection between the facts which are known 
and that which is unknown. In each case the inference is made , 

by virtue of previous experience of the connection between the 
known and the disputed facts, although ,the grounds of such 
inference in the two cases materially differ. 

All evidence thus derived, whether immediately or mediately, 
from such as have had, or are supposed to have had, actual know
ledge of the fuct, may not improperly be termed direct evidence; 
whilst that which is derived merely from collateral circumstances 
may he termed indirect or inferential evidence. 

It is obvious that the means of indirect proof must usually be 
supplied by direct proof; for no inference can be drawn from any 
collateral facts until those facts have themselves been first satis
factorily established, either by actual observation, or information, 
derived from others who have derived their knowledge from such 
observation. 

Such, then, being the ordinary sources of evidence (m), what 
are the excluding principles which restrain th~ admission of evi
dence 1 As juries must decide by the aid of the same general, 
principles of belief on which any individual would act who was 

(m) The principles on whir.h the veniently considered hereafter, in dis:. 
force and efficacy of mere naturor evi- cussing the opplicntion of the rules of 
dence, unaffected by technical consi.. evidence to the general purposes of 
derations, depend, will be more con- proof. . , 

I 
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desirous of satisfying himself by inquiry as to the truth of any 
particular fact, and as an individual inquirer woulct not thillk it 
necessary to limit himself by any particQla.r rules, why s40~lq 
the eviden4!e to. be submitted to a jury be limited or a1f~~~d by 
any technical rules 1 

The answer is, that the l~w interferes for two Pllrposes; qr~t, 
in order to provide more certain tests of truth than cau lJ~ pr()
vided, or indeed than are. necessary, in the ordinary COll\"Se of 
affairs, and thereby to exclude 0,11 weaker eviden4!e to which 
such tests are inapplicable, and which, if generally ~dmitted, 
would be more likely to mislead than to answer the purposes of 
truth; and in the ne~t place, by armexing ap. f\rtificial effect to 
particular evidence, which would not otherwis.e belong to it, on 
grounds of general policy and convenience. , 

The great principle on which the law proqeeds in laying down 
rules of an exclusive operation is, not to ~lter the value and effect 
of evidence in the investigation of tmth; that would be absurd, 
especially where the tribunal vested with the power of decision. 
consisted of jurors selected fi'omthe gre!!.t body of the people, who, 
being unskilled in technical rules and unaccustomed to judicilll 
habits, must necessarily decide by the aid of their own experience 
of things and natura,l power of their reasop, by principles on which 
they would act in tlIe affairs of ordinary life: on the contrary, 
one great object of tpe la:w is to aid the I].atural powers of deci
sion, by adding to the 'Yeight and cpgency of the evidence on 
which a jury is to act. Another great object is, to prevent the 
reception of f;lvidence which in its geI].en\1 operation would injure 
the cause of truth, by its tendency tq qistract the attelltion ot 
'f' jury, and evep. to mislead them. , 

The necessity for resorting to superior tests of truth, the effect 
of whi,ch is to exclud,e evidence not warranted by those ~ests, is 
foupded. on the apprehensiotl that the evidence on whicJt an ipdi
vidual \n the ordin~l1Y transaptions of life might safely rely, potdd 
n<,l~ without the additioIU).1 sap,ction of such. tests, be safely l'elied 
!lpon, or even admitted, in judici;u investigatious. For in the first 
plqce, in t~ ordinary Qusiness of life neither so many temp
tat~ons OCCll1', nor ,are so many opportunities !lfforded for prac
tising deceit,' as in the courf?e of jl,ldicial investigations, where 
property, reputation, liberty, even life itself, are so frequently 
at stake: in the common business of life each individual uses 

, ' , 

his own discretion with whom he shall deal and to whom he shall 
trust; he has not only the sanction of general reputation ~nd 
character fqr the co~fidence which he reposes, but slight c~~cum-

. ~ . ..' . . . . '. 



, 

, 
, 

-
16 LAW OP, 'JWIDBNCE: 

, , 

stances, and even. vague reports, are sufficieitt to awaken' his 
suspicion and distrust~ and place him on his guard; and wher.e 
doubt has been excitedl he may suspend his judgment till by 
extended and repeated inquiries doubt is removed. In judicial in": 
quiries it is far otherwise; the character of a witness cannot easily 
be subjected to minute investigation, the nature ofilie proceeding 
usually excludes the benefit which might result from an .extended 
and -protracted inquiry, and a jury are under t1l(:! necessity of 
forming their conclusions on a very limited -and imperfect know
ledge of the real characters of the witnesses on whose testimony 
they are called on to decide. . . 

It has been truly observed, that there IS a general tendency 
among mankind to speak the truth; for it is easier to state the 
truth than to inven't; the former requires simply an ~~rtion of 
the memory, whilst to give to false assertions the semblance' of 
truth is a work of difficulty. -It ,is equally apparent that the 
suspicion of mankind would usually depend on their o~dinary 
experience of human veracity; if truth were always spoken no 
onp. would ever suspect another of falsity, but if he were fre
quently deceived he would frequently suspect. Hence it is 
that jurors,' sitting in judgment, would usually be inclined to 
repose a higher degree of confidence' in ordinary testimony 
than would. justly be due· to' it in the absence of peculiar 
guards against . deceit; for as the temptations' to deceive by 
false evidence in judicial inquiries are far greater than those which 

, 

occur in the course of ordinary transactions of life, they would 
be apt to place the same reliance on the testimony offered to 
them, as jurors, to which they would have trusted in ordinary 
cases, and would consequently, in many' instances, overValue 
such evidence. ' 

The law therefore wisely requires that the evidence should be 
of the purest and most satisfactory kind which the circnmstances 
adDUt of, and that it should be warranted by the most weighty 
and solemn sanctions. This indeed is but a consequence of one 
great and important rule of law, Viz; that the best evidence 
shall be adduced; the effect, of which is, as will afterwards 
be seen, to exclude inferior evidence, whenever it is offered 'in 
place of that which is of a superior degree and morc convincing 
nature. 

Again, for the purposes 'of saving both: time and expense, and 
to prevent the minds of juries from being disturbed from thai· 
.which is material, it is indispensably necessary to'place bounds 
to collatel'al evidence, and to exclude such ru; is' of too weak 

• 

, 

I 



• 

. EXCLUDING TES1.'S·. , 17 
• • 

and suspicious a nature to deserve credit, and which, though it 
possessed no tendency to mislead, would still be mischievous in 
occasioning delay and expense, and attracting fruitless attention. 

• • 

In order 'to exhibit clearly the nat:ure an(l extent of tbe ex-
cluding ,tests recognized by the law. of England, it is essentia!. 
first to consider the differentc1asses of evidence to whicb such 

I • • • • 

tests apply; and then. to consider what tests are applicable ,W 
each of such classes. . , 

, 

For this purpose all eviden(,!C may be divid~d into two classes! EviJence, 

1st. Direct, which consists in the testimony, whether immediately ~:~~!~~ 
or mediately derived from those who had actual knowledge of . " 

the principal or disputed fact; or 2dly, indirect, or inferential 
evidence, wbere an inference is made as to the truth of the dis
puted fact, not by meanS of the actual knowledge which any 
witness had of the fact, but fwoo collateral facts ascertained by 
competent means. . 

Direct or testimonial evidence, again, is either immediate, that is, rmmediate 

where a witness states his own actual knowledge of the fact, or or m~diute. 
media~e, where the infofIuation is communicated, not immediately 
by the party who had actual knowledge of the fact, but from 
him through the intermediate te~timony of on.e or more othel' 

• witnesseS. 
• 

First, then, what are the principles which govern the reception 
of immediate testimony? 

To render the communication of facts perfect, the witness must Principles 

be both able and willing to speak or to write the truth. It is Iwhichhregu
ute t e 

necessary that he should have had, in the first place, the means admissiollo( 

and opportunity of acquirinO" a knowledge of the facts· and im"!ediate 
t> , , testImony. 

in the second, that he should possess the power and inclina-
tion to transmit them faithfully; consequently, the first great ' 
object of the law is to secure, by proper means, the inclination 
of the witness to declare the truth, and to ascertain his ability to 
do so by adequate tests; and it is for the jury afterwards to judge 
of the credit due to the witnesses, considering their numbers, 
their opportunities for observing the facts, the attention which 
they paid, their facult.ies for recollecting and transmitting them, 
their motives, their situation with respect to' their parties, their 
demeanour, and their consistency. . 

In order to exclude impure or suspicious testimony, and to add Oath. 

the most solemn and binding 'sanction to that which is adinitted, 
the law, in the first place, excludes all testimony which is not: 
given under the sanction of an oath: and in the next place,sub:: 

VOL. I. c 
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jects the witness to cross-e:caminati; ! the party against whom 
the evidence is offered. 

An immediate consequence of the tirst test is, that the testimony 
of Ii person who by the turpitude of bis ,conduct has made it 
probable that lle would not regard the obligation of an oath, 
ought not to be received; and therefore it may be taken as 
a general rule, that no witness is, competent to give evidence 
in a court of justice who has been convicted of any infamous 
crime. What is to be considered as an infamous crime, which 
will thus wholly render a witness incompetent; 2dly, in what 
manner the testimony of such a witness is to be objected to; 
and 3dly, by what means his competency may be restored, will 
be more properly considered hereafter. 

And, in the next place, the law will not receive the evidence of 
any person, even under the sanction of an oath, who has an 
interest in giving the proposed evidence, and consequently whose 
interest conflicts with his duty. ' ' 

This rule of exclusion, considered in its principle, requires little 
explanation; it is founded on the known intirmities of human 
nature, which is too weak to be generally restrained by religious 
or moral obligations, when tempted and solicited in a contrary 
direction by temporal interests. There are, no doubt, many whom 
no interested motive could seduce from a sense of duty, and by 
their exclusion this rule may, in part,icular cases, operate to shut 
out the truth. But the law must prescribe general rules; and ex~ 
perience renders it probable that more mischief would result from 
the general reception of interested witnesses than is occasioned by 
their general exclusion. The principle is sufficiently obvious; its 
application frequently difficult. The very extensive operation of 

. this principle will afterwards be considered in all its different bear~ 
ings; it remains at present to sketch the outline of its general 
and immediate consequences. 

Disquali/i. The necessity for defining and limiting the extent of the 
i::!~~s~Y. operation of this principle is an immediate consequence of its 
nece:sityfor adoption, both for the sake of certainty in its application, and 
d"'illlllg the Itt 't ' 1 I' 1 I' f rule. a so 0 preven 1 S operatmg too arge y m t Ie exc USIon 0 

evidence, which would be productive of great inconvenience. 
Hence the law detines the kind of interest which shall exclude; 
it must be a legal interest in t~e event, as contra-distinguished. 
fi'om affection, prejudice or bias. Here the law draws the line 
of distinction, which must be drawn somewhere, and which would. 
exclude too much of the means of diRcovering the truth, were it 
to incapacitate every witness who from kindred J friendship, or any 

, 

. ' 

• , 
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other strong motivcby which human nature is' usualiy influenced,' 
might be suspected of partiality. Hence, although a man and' 
his wife cannot give evidence for each other (m), (for their inte-: 
rests are in law identical), yet no other degree of relationship or 
connection in society, whether natural or artificial, will incapaci-
tate the parties fi'om giving evidence for each other. A father' is 
a competent witness for his son (71), and tlie son' for the father;, 
the g'Uardian and his ward, the master and his servant, may 
mutually give evidence for each other (Q). 

, 

, 

• 

It is no fair ground of objection, that the law excludes a witness This rule 

1 .. d' h 'h 11 ' treasonable. w 10 IS mtereste m t e event to t e sma est pecumary exten " 
and yet admits those who, influenced by the strongest ties of 
natural affection, lie under a much greater temptation to deceive., 
Is any exclusive rule necessary 1 Assuming that the law properly, 
recognizes such a test, and that the exclusion of a witness actually 
interested in the event is in some cases necessary, the law must 
exclude all such witnesses, however trifling the amount of that 
interest may be; for a general rule must be laid down; and as 
it is impossible to define what extent or degree of interest s~all 
incapacitate a witness, the necessary consequence of recognizing 
this principle is, to exclude all who are so interested to any 
extent(p). Now what would be the consequence of extend-
ing the rule to cases where the witness is influenced by the 
ties of blood, or of friendship, or by any other of the rela-
tions which exist in society 1 Where is the line to be drawn 1 
If a father cannot be admitted as a witness for his son, must 
not the same principle exclude the testimony of a brother in 
favour of a sister; and if so, why not that of an uncle for 
his nephew, or of one intimate friend for another? and where 
is the line of exclusion to be drawn? Would it be possi-
ble to define the particular degree of influence or bias which 
would 1'ender the witness incompetent? If that were not, 

(m) Nor against each other, as 
be seen, on grounds of policy. 

(n) The application of tho principle 
by the civil law was mucb more 
strict, IInu mutunJly excluded fnther 
and son, patron and client, guardian 
and ward, from giving evidence' for 
each other; n servant or other de· 
pendent was also incompetent to give 
evidence for his master, and the testi-

• 

, 

, 

mony of a friend or enemy was re-
garded with great jealousy. Pando 
lib. 22, tit. 5, s. 140. 

(0) For the application of this rule, 
see tit.lNTERI:ST. 

{p) See, however, the observations 
of Best, L.C. J. in lIClvill v. Stephenson, 
5 Bing. 497; and ilyTO, tit. bTl: .. 
REST. 
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Exclusion as it is, an insuperable difficulty, it-would ,he inconsistent and, 
by illlcrcat. • b' I" .' h 

Reason
ableness 
of this dis-

• • lJDCllon. 

unreasonable to assign an ar l~raly IInlt not co-extenslve WIt 
the operation of the plinciple itself. If, on. the otheI:. hand, all 
who labour under influence, prejudice 01' bias, were to be ex
c1u,ded, the consequence would be that the rule would be too. 
vague and ind,efinite to be put in practice; of which anyone may 
easily convince himself, who, attempts to conceive the extent of 
its operation, and the infinity of motives and prejudices. which 
arise out of human affairs, gradually diminishing from the most 
potent by sliuht shades whose boundaries are imperceptible, and o . 
which become at last so faint and weak as to leave the mind in • 
doubt where the operation of the principle terminates. No incon
sistency, ther~fore, in this respect, is' attributable to the law, as' 
admitting more suspicious evidence than that which it rejects. 
The law excludes all who have an actual legal interest in the 
event, however minute that interest may be; because it must 
exclude all 01' none; but it does not exclude those who labour 

• 

under a mere influence, because it cannot lay down any rule 
short of excluding all who are influenced or prejudiced; and this 
rule is impracticable from its ambiguity and extent. The difficulty 
arises from the general and extensive nature of human motives 
and prejudices, which exclude any definite limitation; and it is 
no fair ground of objection to th.e law, that it lays down one rule 
which is essential to the pure administration of justice, and is 
capable of practical application; and does not lay down another 
which would be impracticable and misch,ievous • 

• 

There is another strong reason of a practical nature for making 
this distinction: where the legal interest in the event is small, 
althougb it must, as long as it exists, exclude the testimony, yet 
it may in most instances be removed by means of a release, or 
by payment; but partiality or influence, arising from natural 
affection or friendship, admits of no release. 

Nature of What constitutes a legal interest in the event of a cause, will 
ILcintercst. be hereafter fully considered(p); it may, however, be stated 

genm-ally, that it must either be a direct and certain interest in. 
the event of the' cause, or an interest in tke recm'd for the pur
poses of evidence. The law considers it to be more safe to' 
admit the evidence where there is a doubt, than to' exclude it 
altogether; for on the one hand, the rejection is peremptory 
alld absolute; on the other, if the witness be received, it is still 

(p) Sec tit. WITN£fiS ·!NTERt;ST. , 
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for' the jury to consider wnat credit is due to his testimony; Nulure or 
'd ' II th' t f tl d lbe inlerest. taking into consl e~atIon a e C\r~umB ancea 0 Ie c~se! an 

the motives· by WhICh he may be mfluenced. Hence It IS the 
inclination of the courts, that objections of this nature should 
go to the credit of the witness rather t~an to his c0r:"~etenc"y'; 
and they Will not wholly exclude a Witness from glVlng eVI
dence, unless he would be immediately and directly affected by 
a result contrary to the tendency of his testimony, or unless he 
has an immediate interest in the record. It is of the highest 
importance that a. fundamental rule of this nature, which is 
80 extensive in its operation, should be simple, and easy to be 
applied in practice; avery sufficient reason' for confining it to . 
cases where the interest is certain and immediate, and not per
mittinO' it to operate where it is contingent, remote and dubious 
the u:certainty of such· a rule would be productive of infinitE' 
contention; the evil would be certain, the advantage doubtful. 
The law, therefore, never excludes testimony unless the interest 
of the witness be direct and certain. It must, however, be recol
lected that in all cases, even where the witness is strictly com
petent,the degree of credit which he deserves is always a question 
for the peculiar consideration of the jury, who are to form their 
judgment as to his veracity, from his demeanour, his situation, 
and all the surrounding circumstances. 

Two classes of cases al'C here to be noticed where a witness Exceptions. , 

is competent" notwithstanding his interest. . 1st. Where the wit
ness has previously, and with a view to deprive a party of the 
benefit of his testimony, or even wilfully and wantonly, acquired 
an interest in the event; for this is to be considered as a species 
of fraud upon the individual or the public, who had an interest 
in his testimony.2dly. There is a class of cases where the law 
admits the testimony of an interested witness, on the ground of 
the necessity of the case, and where, in the common course of 
human affairs, if the witness were to be considered as incompetent, 
a failure of justice would result from defect of testimony. These ,. 
exceptions, however;' are rare, and seem t.o be confined to the 
~ase of a servant who transacts his master's business, and who in 
the usual course of affairs is the .only. __ .person who can give., 
evidence for his master; and to a person who brings an action 
against the hundred under the statute to recover the value of the 
property of which he has been robbed; for here, from .the very 
pature of the case, it is highly improbable that he should be 
able to adduce any witness to prove the robbery. It is not 
sufficient that the inability to procure evidence should result from 
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the circumstances of a particular case, for that would ainount t~ 
little ,short of the destruction of the general rule ; the necessity 
must arise from a general presumption arising from 'the nature 'of 
,the case, that in the common course of human affairs there will 
be a defect of evidence and ,a faj1ure of justice, lmless such 
evidence be admitted. Since the benefit of such testimony i~ 
purchased at the price of a departure from a most beneficial and 
fundamental rule, it is not probable that the courts would be willing 
to extend this class of exceptions. 

The operation of this excluding principle is not confined to the 
mere rejection of interested witnesses, but also excludes all 
written evidence which proceeds from an interested source. 
Hence the deposition of one who, being interested, could ndt 
have been examined as a witness, cannot be read; and this seems 

, 

to be one principal reason for rejecting, in a civil action, a record 
iIi. a criminal proceeding, as proof of the fact found by the verdict 
in the criminal proceeding: for the verdict on the trial of the 
indictment may have been procured by the evidence of the 
party who seeks to avail himself of it in the action, and therefore 
to admit such evidence would virtually be to allow the party to 
give evidence in his own cause. So that if A. indict and con
vict B. of an assault, ~nd afterwards bring an action against 
him to recover damages for the same injury, the record of the 
conviction would not be admissible to prove the assault, since that 
conviction may have resulted entirely from the credit given to 
A.'s testimony (p). • , 

Obligation The first great safeguard which the law provides for the ascer-:-
of an oath. 

tainment of the truth in ordinary cases, consists in requiring 
all evidence to be given under the sanction of an oath. This 
imposes the strongest obligation upon the conscience of the wit
ness to declare the,whole truth that human wisdom can devise; 
a wilful violation of the truth exposes him at once to temporal 
and to eternal punishment. , 

A judicial oath may be defined to be a solemn invocation of the 
vengeance of the Deity upon the witness, if he d~ !;lot declare 

, 

the whole truth, as far as he knows it (q). . , 
~Vhat belief Hence it follows that all persons may be sworn as witnesses 
~~;'CC8' who believe in the -existence of God, in a future state of rewards 

and punishments, and in the obligation of an oath, that is, who 
believe that Divine punishment will be the consequence of per-

(p) Seo tit. JUDGMENT, &c. und 
Gilb. L. E. 31. 
• 

('1) Est nuLem Ju!>juran!.lulu reli· 

giQsa ndsevoratio per illvocationem 
Dei t.unquam vindicis, sijuratus scions 
fefdlcrit. lIeilleccius, purs 3, s. 13. 
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jury; ·and tlierefore Jews (r), Maliometans (8), G~ntoos (i), 01", 

in short, persons of any sect possessed of such behef, are so far 
-competent witnesses (u). Hence also it follows, that children 
·who are' too young to comprehend the nature of an oath (w), . 
wd adults, who, from mental infirmity or for want of instruc
tion, . do not understand this solemn obligation, or who do not 
believe in the existence of a Deity, or in a state where that 
;Deity will punish ·perjury (x), canuot be admitted as witnesses; 
since in all these cases, either from want of understuuding, 01' 

'want of belief, that obligation to speak the truth is wanting 
·which the law has appointed on such occasions as an indispen
sable security. 
. As ·the· object 'Of the oath is to bind the conscience of the wit- FOrlll of an 

ness, it follows that some form of swearing must be used which oath. 

the witness considers to be binding (y); and therefore every 
witness is now (z) sworn according to the form which he holds 
to be the most solemn, and which is sanctified by the usage of 
the country or of the sect to which he belongs. A Jew is sworn 
upon the Pentateuch (a), and a Turk upon the Kol'an (b); so it 
has been held that a Scotch covenanter (c) may be sworn accord-

. (r) It was held that Jews might be 
sworn on the Pentateuch, previous to 
their expulsion from England ;i. e. 
before the 18 Ed. I, when they were 
first expelled from the kingdom. Wells 
v. Williams, 1 Lord Raym. 282; Ver
non, 263; Cowp. 389. See Seld. tom. 
2, fol. 1467, as to the form of swearing 
a Jew, temp. Ed. 1. 

(8) Fachilla v. Sabine, Str. 1104; 
Morgan's Case, Leach, 52; 2 Hawkins, 
c.46, s. 152. Omic1!und v. Barker, 
1 Atk. 21 r 1 Wils. 84. Re;r v. luJI
lor, Peake, u. 
. (t) Ramkissensentv.Barker, 1 Atk.19. 

(u) According to some, sWEmring Oil 
the New or Old Testament was held 
to be essential; 2 Haw. c. 46, s. 148; 
but this idea has been exploded. See 
Atk. 21; 2 Hale, 279; Cowp. 390. 
. (w) Vide supra; and see East's P. C. 

441; and R. v.Powell, Leach's C.C.L. 
120. 237. 

(x) An Atheist is not competent.' 
B. N. P. 262. Ra v. While, Leach's 
C. C. L. 41la. Lee v. Lee, 1 Atk. 43. 

45. CO. Litt. 6. 2 lnst. 479; 31nst. 
165; 4 l nst. 279; Fleta, h. 5, C. 22. 
Bract. 116. See Rex v. TflJllor, Peake, 
Ca. Ni. Pri. 11, where Buller, J. held 
that the proper question to be asked 
of u witness is, whether he believes in 
God, the obligation of an oath, and 
in a future slate of rewards and 
punishments. 

0) On the principles of cornmon 
law no particular fllClI1 is essential to 
the oath. CowP.389. Dutton v. Cvlet 
2 Sid. 6. . 
. (z) It was formerly doubted whether 

the oath must not be taken on the Old 
or New Testnmeno;; 2 Hale, 279; but 
it is now settled that it need not. 
I Atk. 21; 2 Eq. Ab. 397; 1 Wils. 
84; Cowp, 390, 

(a) Cowp. 389; 1 Lord. Raym. 282 • 
(b) Facllina v. Sabine, Str. 1104. 

Morgan's Case, LE'ach, C. C. L. 64. 
(c) Per Lord Mansfield, Cowp. 390. 

Rc~ v. Mildrone, Leach C. C. L. 459. 
Mee v. Read, Peake's Ca. Ni. Pri. 
:.l3. Rex v. l'itzpatrick, Leach, 459; 
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ing to the form of his sect, by holding .up his hand without 
kissing the book (d). . 

Oalh mnst 'l'he'testimony must be sanctioned"not merely by an oath, 
be judicial • 

• 

. but by a.judicial oath, in the course of, a regular proceeding, 
administered by an authorized person; for if th~ oath. were extra.
judicial; the witness could not be punished for committing ,per
jury under that oath; and therefore one of the securities for truth 
which the law has provided would be wanting. Hence, although 
every other legal requisite may concur to render what a party 
has sworn admissible, and although the fullest opportunity has 
been afforded to the opposite party to . the witness, 
yet if the oath was extrajudicial, the testimony giren under it is 
not admissible. A further objection to such evidence is, that 
the party against whom it was offered was not bound to notice 
it, and he ought not to be placed in a worse situation by omitting 
to make himself a party to an extrajudicial and illegal proceeding. 
This doctrine, and the minor distinctions arising upon it, will be 
more fully discussed hereafter, when the different cases relating 
to the reception of judicial proceedings in el'idence are considered; 
for the present, it may suffice to observe, that it is a general rule 
that testimony given under an oath merely extrajudicial, cannot 

Declaration 
~Y a part~ 
In elLtrCIUIS. 

afterwards be admitted in evidence, for the reasons already 8tated. 
. There are two exceptions to the general rule: the case of de .. 
Clarations made by a person under the apprehension of impending 
dissolution, and the exception introduced by the express pro-

Affirmation 
by a 
Quaker. 

vision' of the Legislature in favour of the religious scruples at 
Quakers. The principle upon which the first of these exceptions 
stands is very clear and obvious; it is presumed that a person 
who knows that his dissolution is fast approaching, tbat he stands 
on the verge of eternity, and that he is to be called to an imme
diate account for all thet he has done amiss, before a Judge from 
whom no secrets are hid, will feel as strong a motive to declare 
the truth, and to abstain from deception, as any person who acts 
under the obligation of an oath. The e:%:ception in favour of 
q.uakers, formerly confined to civil, has lately been extended to 
criminal proceedings (e). The rank or age of the party in no 

;a Sid. 6. Dutton v. Cole. When Lrtrd 
lfardwicke was desired to appoint a 
form filr swearing the Gentoos. he said 
that it IVns improper, and thnt it must 
be taken "ccording to the form which 
they held to be most solemn. Ram· 
kisscnsCIII f. Barker, 1 Atk. 19. 

• 

(d) The form of the oath taken by 
those who mntriculate ill the Univer-

• 

sity of Cambridge differs from the 
common form j the IVOJds, insteacl of 
". So held you God," being" Sic te ad.. 
juvet Deus et snncta Dei Evangelia." 

(c) 9 G. 4, Co 15 • 

-'. 

-• • 

• 
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case forms on exception. A peer of the realm canl10t give evidence 
without being sworn (/), and will incur a contempt of court if he 
refuses to be sworn (g). It is now settled that the testimony of 
a child cannot be l'eceived except upon oath(h), although the 
contrary practice once prevailed (i). 

, ' 

Formerly, the general rule did not extend to the witnesses ex- Witn~s!es 
. . 1 . d' (j)'th for pr,sOl'ammed on behalf of prisoners C larged upon an m Ictment WI ers arc now 

felony or ti-eason (h); an exception which certainly was not founded to be sworn. 

in principle, and which was reprobated by Lord Coke (l). The 
statute 4 Jac. 1, c. 1, directed, that upon the trial of offenders 

, 

in the three northern counties, for offences committed in Scot-
land, the defendants' witnesses should be examined upon oath; 
Ilnd a'like provision was made by the stat. 7 Will. 3, c. 3, in all 
cllSes of trea.son which worked corruption of blood. The excep
tion was finally and generally abolished by the stat. 1 Ann. c. 9, 
s. 3, which directed that the witnesses for the prisoner should be 
Sworn in all cases. 

It will presently be seen under what circumstances evidence 
is admissible, though it want the sanction of an oath. 

And next, the power given to the party against whom evidence Test of 

is offered, of cross-examining the witness upon whose authority cr!Jssti·~I3-
• mtnn on. 

the evidence depends, constitutes a strong test both of the ability 
and of the willingness of the witness to declare the truth. By 
this means, the opportunity which the witness had of ascertaining 
the fact to which he testifies, his ability to acquire the requisite 
knowledge, his powers of memory, his situation ,vith respect to the 
parties, his motives, are all severally examined and scrutinized. 

, 

, if) Ret v. Lord Preston, Salk. 278. 
(g) Ibid. And it has been suid 

that the same rule applies to the 
Sovereign himself; 2 Rol. Abr.686; 
Hob. 213; but in thE' time of Ch. 1 
the question was not allowed to be 
agitated. 1 Pari. Rist. 43. See 
3 Woodeson, 276, Com. Dig. Tcst~ 
moigne, A. 1. , 

(h) Rex v. Brasier, Leach, C. C. L-
ad ed. 237; lb. 12B. And see the' 
cases, East's P. C. 441 ; and post. tit. 
INF ANT. But in lIome cases, where 
a child, from ignorance of the obliga
tion of an oath, cannot be sworn, the 
Court will put otr the trial, to atl"ord 
an opporlunity of instructing the 
child. • 

(i) The Court should hear the in
formation of children not of discretion 
to be sworn, without oath. 1 Hale, 
n. P. C.634; 2 Hale, H. P. C. 279. 
284. But Lord 11ale adds, that sllch 
testimony is not sufficient of itself. 
1 Hale, H. P. C. 634. 

(j) But the evidence fora defendant 
upon :m appeal, or on an 
or information for a misdemeanor, 
was always on oath. 1 Sid. 211. 325. 

(k) 2 Hale, 283; 2 BuIst. 147. 
Re.r v. Tfl1'ogmClT"ton, State Tr. 1 M.; 
Haw. c.36. Rex v. College. 3 lnst. 
79; 4 State Tr. 1']8; Cre. Car. ~2. 

(1) 3 lnst. 79. The practice was 
derived from the civlllnw. 4 Bl. COlD. 
352. 
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. It is not intended in this place to enter into a detail of the 
numerous consequences which follow from the adoption of this 
test (m). It may be observed, generally, that it operates to the 
exclusion of all that is usually described as res inter alios acta; 
that is, to all declarations and acts of others which tend to exclude 
or affect the rights of a mere stranger. 

Thus the depositions of witnesses before magistrates, under the 
statutes of Phil. &. Mary, and the late stat. 7 Geo.4, c. 64, are not 
admissible against the accused, unless he has had an· opportunity 
to cross-examine those witnesses. . 

The voluntary affidavit of a stranger is 110t evidence against 
one who had not the power to cross-examine him (n). An 
answer in chancery is not evidenee agajnst one who neither was 
'a party to the suit, nor claims in privity with a party who had 
the opportunity (0). And, in general, the mere act, declaration 
or entry of a stranger, as to any particular fact, is not evidence 
against any other per!)on (p), so as to conclude him. . 

To satisfy this principle, it is not necessary that the party on 
whose authority the statement rests should be present at the time 
when his evidence is used, in order that he may then be cross
examined; it is !mfficient if the party aga.inst whom it is offered 
bas cross-examined, or has had the opportunity, baving been 
legally called upon to do so when the statement was made. 
Hence it is that examinations or depositions taken in a cause or 
proceeding between the same parties are evidence, the witnesses 
or deponents being dead; for in such case the partJ has had, or 
migllt have had, the benefit of a cross-examination. With respect 
to these classes of cases, it is worthy of notice, that if the party 
might have had the benefit of a cross-examination in the COUl'se 
of a judicial proceeding, it is the same· thing as if be had actually 
availed himself of the opportunity. It is also to be observed, 
that if the examination or deposition was taken in the course of 
an extrajudicial proceeding, it will not afterwards be admissible 
in evidence, although the witness be since dead; because the 
~arty against whom t~le evi~ence is offered was under no obliga
tIon to pay any att.enbon to It (q) • . 

(m) See tit. JUDO)IENTS DEPOSl. 

TraNS. 

. (n) Bnc. Ab. Ev. 6~7; Sty. 446; 
naco Ab. Ev. 6:48. And seo ReI: v. 
Britk, 8 East, 539. Sir Jllh" Fen
u:ick's Calt, Obj. 4. 5 Slate TI'.69 •. 

(0) Hardres, 315. 
(p) Sec Index, tit. RES INTER 

ALIOS. 

(I]) See tit. RES INTER ALIOli

JUDJCIAL l)ROCEEDUIGS, &c. 
• • 

i 
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. . Whis test of truth not onlyexcIu~es evidence of mere hearsay, Exclullc5 

h h · h t t hearsay for there the party on w ose aut onty t e s atemen rests cannot evidence. 

be cross-examined; but· also decrees and. judgments in private 
matters, in causes to I which the party against whom they are 
offered was not privy, and consequently where he had no~ the 
opportlmity to cross-examine the witnesses on whose testimony 
the judgment or decree was founded. For since it would be 
dangerous to admit the testimony of a witness given upon a fonner 
occasion, where the party to the present cause had no opportunity 
to cross-examine him, it would be equally so to admit the judg-
ment or decree which is founded upon that testimony; it would 
be indirectly giving full effect to evidence which is in itself 
inadmissible. 

It is, however, to be observed that there is one class of cases 
where decrees or judgments are evidence against a party, although 
he was not actually privy to the proceeding or suit in which the 
judgment or decree was pronounced. This happens where the 
suit or proceeding does not relate to a mere private transaction 
between individuals or particular parties, but to some more public 
subject-matter beyond the mere rights of the litigants, in which 
the public possess an interest. It will be necessary hereafter to 
consider these cases with some minuteness; for the present, it 
may suffice to advert to them generally, and briefly to state the 
principle on which such evidence is admissible; and how far it is 
inconsistent with the general and ordinary rule, that a party is not 
to be affected either by any testimony or judgment founded upon 
that testimony, where he has 110t had an opportunity to cross- . 
examine tbe witness and to controvert his testimony. In Illany 
instances a court possesses a jurisdiction which enables it to pro~ 
nounce on the nature and qualities of particular subject-matter, 
where the proceeding is, as it is technically termed, in rem: as 
where the Ordinary or the Court Christian decides upon questions 
of marriage or bastardy; or the Court of Exchequer upon con
~emnations ; or the Court of Admiralty upon questions of prize; Of 

a court of quarter sessions upon settlement cases. Decisions of this 
nature, as will be seen (r), are for the most part binding and con~ 
clu~ive upon all the world., At present it is to be observed, in the 
first place, that this class of cases is scarcely to be considered ~ 
an exception to the general rule; because, in most. instancees, 
everyone who can possibly be affected by the decision may, if 
Ite chuse, be admitted to assert his rights to cross-examin~ and tQ 

(I") See JUDc;,u:ns, Stc. IN lIEli. 

• 
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\ controvert by evidence. But, secondly, if this class of· cases is 
to be considered as forming an exception to the general rule, it is 
a necessary exception, since in such cases a final adjudication 
is absolutely essential to the interests of society,lwhich require that 
the subject-matter should be settled and ascertained, and cannot 
bear that such questions should be left in a precarious, doubtful 
and fluctuating state. For example: the Spiritual Court has an 
immediate and direct jurisdiction upon the validity of marriages; 
a jurisdiction which involves questions of the greatest importance 
to society in general ·rights of property questions of bastardy 
. , and even criminal liabilities. It is therefore obviously eSsential 
to the existence of such a jurisdiction for useful and beneficial 
purposes, that its adjudication upon the subject-matter should be 
binding upon all; it would be in vain that a sentence of nullity 
of marriage should be pronounced in a spiritual court, if the 
marriage could still be considered in courts of law to exist as to 
aU the legal rights and consequences of a valid marriage; and it 
would produce infinite inconvenien~e and confusion, if the same 
marriage could be considered as existing for some purposes, but 
not as to all; not to mention the great evil of permitting 
interminable litigation on the same .question, which would be left 
open to dispute as often as the fluctuation of times and of circum
stances introduced new interests, and brought fresh litigants into 
the field. . 

There is another exception to the general rule, in the case 
where a declaration made by a person in extremis, and under 
the apprehension of approaching dissolution, is received in evi
dence; for such declarations nre admitted to be proved, although 
the party against whom they are offered was not present, and 
therefore had not an opportunity to cross-examine and elicit the 
whole of the truth. But as this is an exception to a rule 
which is in general to be considered as absolutely essential to 
the ascertainment of tl'Uth, it is to be received with the greatest 
caution, and is never admitted unless the Court be first satisfied 
that the party who made the declaration was under the impression 
of approaching death. It has indeed been said, that the depo
sitions of witnesses taken in tlte absence of the prisoner before jus
tices of the peace, and before coroners, by virtue of the statutes 
1 &. 2 Philip &. Mary, c. 10, and 2 &. 3 Philip &. Mary, 
c. 13, are admissible in evidence against the prisoner after the 
death of the deponent; but it seems now to be settled that such • 
depositions before jUl)tices are not admissible, unless the prisoner 

'" 

, 

, , , 
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, was present, and had the benefit of cross-examination (8); and· 
depositions taken by coroners, lmder the same statutes, seem. 
to stand upon the same foundation. This subje~t will afterwards 

, . 

be more fully considered in its proper place; It must be recol-
lect that at present the object is to consider the general opera-
tion of this principal test of truth established by the law. 'I:I0w 
far reputation and tradition are to be looked upon as exceptions. 
to this aeneral rule will afterwards be considered (t). -

o 
Thus far as to the immediate testimony of witnesses as to 

facts within their own ~ctual knowledge, under the obligation of 
an oath, and subject to cross-examination. 

Next, as to the admissibility of evidence derived not imme- l\Ie~iate 
diately from those who have, or are supposed to ha~e actual- testImony. 

knowledge of the fact, but mediately through the testimony of 
onc or more other witnesses (u). . -

Such mediate testimony is in some particular to be Original or 
regarded as or~qinal evidence; but in general it is of so inferior !fcondory. 

and secondary a nature as to be admissible only in cases of 
urgency, on the failure of better evidence, and under the sanction 
of particular circumstances, which warrant its" admissibility. 

In the first place, such evidence is in some instances admis
sible originally, and without any proof of the failure of better 
evidence. Thus general reputation is in many instances re
ceivable, although it may"rest on no other foundation than what 
the witness may have heard from others (x). 

General reputation is the general result or conclusion fonned Repula-
• 

by society as to any public fact or usage, by the aid of the united tlOIl. 

knowledge and experience of its individual members: such a gene-
ral concurrence and coincidence of opinion on facts known to many, 
affords a reasonable degree of presumption that their conclusion is 
correct; and therefore in particular cases, where the fact is of a 
public nature, general reputation is admissible evidence to prove it. 
But as it could not be necessary, and otherwise would not be 
practicable, to examine the whole body of society as to the pre-

(.) See tit. DEPOSITIONS. 

(t) There are also some exceptions 
which have been introduced by, and 
which wholly depend upon, particular 
statutes; but as these are mere ar
bittary exceptions, unconnected with 
general principles, they need not be 
lloticed here. 

(u) Or by the writing of the original 

witness, for both must depend on the 
same principle; the only difference i, 
that writing is the surer medium. 

(x) Reputation is sufficient e~idencc 
of marriage, although the parties are 

. still nlive, and the party seeks to Ie
cover as heir-at-lnw. Diet'v. Fleming, 
4 Bing. 1266. See tit. CUSTOll ·MAn
lUA.GE .PtDJGllEt .Pm:sCltlI'TlON. 

• 
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General . \' rellU ,0 IOn. 
-valence of general reputation ou nn{ particular faCt, it is "su'ffi.~' 
dent to call individual witnesses, a p'ortion of society, who can, 
under the sanction of an oath,· and subject to cross·examiriation,· 

Pedigree. 

pledge their'personal knowledge that such reputation exists. " " 
. It is observ~ble' that such eVidence can scarcely be considered· 
as forming an exception to the: general rule which requires' the' 

, sanction of an oath and the opportunity to cross~xamine; for' 
the witnesses are called to pr<we what they actually know,· 
viz. that such: areput~tion exists: they are sworn and subject to 
cross.examination, and the very nature of such· evidence excludes' 
any more solemn sanction.' . 

. . The particular subjects to which such evidence is applicable 
requires further consideration. 

It is to be observed that many facts,' from their very nature, 
either absolutely or usually exclude direct evidence to prove 
them" being such as are in ordinary cases imperceptible by the 
senses,' and therefore incapable of the usual means of proof. 
Among these are questions of pedigree or relationship, charac
ter, prescription, custom, boundary, and the like. Such facts, 
some from their nature, and others from their antiquity, do not· 
admit of the ordinary and direct means of proof by living witnesses; 
and, consequently, resort must be had to the best means of proof 
which the nature of the cases affords. Now the knowledge of 
facts of this description consists either in the knowledge and recol
lection of that part of society which has had the means of observing 
them,or in the traditionary declarations of those who were likely 
to have possessed a knowledge on the subject, derived either 
from their own observation, or the information of others; or , 
lastly, in questions of skill and judgment, the knowledge of the' 
relation must be derived from those who are possessed of the 
proper qualifications for forming a conclusion on the subject.' 
The character of a particular individual in society is formed' by 
society from their experience and observation of the conduct of 
the individual; and here reputation is not so much a circumstance' 
from which the character of the individual is to be presumed, as 
the very fact itself, proved by the direct evidence of witnesses 
who constitute part of that society. The knowledge of the 
existence of a particular public' custom does not reside peculiarly 
in the breast of anyone individual whatsoever, but in the opinion 
and conclusions which society, or some indefinite part of it, have' 
collected from actual observation and experience. ' . 

In cases of pedigree, the nearest relation, even that of parent 
and child, can "seldom be proved, after the death of the parents, 
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,by direct evidence; and no knowledge upon the. subject exists ,Reputation 

except that which is inferred from circumstances, Qr derived from ~~~:e:~ 
.the hearsay testiIllony of those who, from.their intimacy with the . , 

family, possessed peculiar means of knowledge. The circum-. 
stance that the parents cohabited as husband and wife, acknow-
ledged and addressed each other in society as such; that they 
l'ecognized and educated children as their own, and introduced 
them to the world on a variety of occasions as their legitimate 
offspring; that a pedigree was hung uP' in. the family mansion, 
stating. the different degrees of relationship of the members of the 
·family; that similar entries were made in a family bible; that 
a monument or tombstone was exhibited to the public, announc-
ing a relation between the deceased and the surviving, or de-
ceased and late" members of a family; all such circumstances . 
'are either strictly facts, or are solemn and deliberate declarations . 
accompanying facts, and partaking of the nature of facts, which; 
in the absence of all suspicion of fraud, afford, the strongest 
presumptions that the parties really did stand in the relative 
situation of husband and wife, parents and children; for it is 
improbable that such circumstances should have been acted with 
a view to deceive, particularly in a manner so open and public 
as to render the fraud liable to immediate detection. From such 
circumstances the belief is formed, by those who are acquainted 
with the family, and a reputation obtains in socipty that they 
are so related; for reputation seems to be no mom than hearsay, 
derived from those who had the means of knowing the' fact. 
Hence it is that the reputation may exist when those who were 
best acquainted with the fact are dead; and that such reputation 
and even traditionary declarations become the best, if not the' . 
only, means of proof; and:when they are derived from those 
,vho were most likely to know the truth, and who lay und~r no 
bias or influence to misrepresent the fact} they afford a fail' and 
reasonable presumption of the truth of the fact • 

, , 

. Again: upon questions of fact, to which antiquity is essential, Ancient 

as'of prescription, custom and boundary, (and also of pedigree, facts. 

where the relationship is to be traced through a remote ancestor,) 
the evidence of living witnesses is of little avail, except as to the 
observance of the right, privilege or obligation, in: modern times ; 
for any knowledge concerning such rights, drawn from times 
more remote, recourse must be had to reputation and tradition; 
such evidence l'equit'es to be supported by proof of 'the enjoy-
ment ofsuc~ rights and privileges, and of acq~escence in them. . , 
In more r~cent tune~. • 
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On these grounds, therefore, general reputation is admissible 
evidence, as affording presumptions upon Which juries are to 
exercise their discretion- in cases of this nature. Such instances 
have, it seems, been regarded as anomalous, and as fonning 
exceptions to the general rule which has already been noticed, 
viz. that Diere naked declarations are too vague, uncertain and 
fallacious, to afford sufficient presumptions for the consideration 
of a jury ('$I)' Such evidence is at aU events warranted by the 
necessity of the case. The particular objection which excludes 
mere hearsay in general does not apply to those cases which are 
of a public nature, which may be presumed to be matters of 
public notoriety, as in the instances of public prescriptions and 
customs. . 

Reputation, Hence, therefore, common reputation is evidence to prove, 
in whut h·· dl . d cases evi- 1st, a man's c aracter m soCiety (z); 2 y, reputation an (as 
dence. will aftel'wards be seen) traditionary declarations are evidence 

to prove a pedigree, including the state of a family as far as 
regards the relationship of it.'! different members, their births, 
marriages and deaths; 3dly, reputation and traditionary declar
ations are evidence to prove certain prescriptive or customary 
rights and obligations, and matters of public notoriety. But it 
seem~, that inasmuch as the reception of such evidence is founded 
upon the supposition that the persons from whom it is derived 
possessed the means of knowledge; and since such evidence is 
in its own nature very weak, unless it be supported by other 
circumstances (a), the following sanctions appear to be necessary 
to warrant a presnmption from such evidence. 

I. 'fhe facts First, In order to warrant such a presumption, the fact to 
muat be of hi h h . rad· . Ii . ral b f u public w c t e reputation or t Itlon app es, must III gene e 0 
nuture. 

- (!J) Per Lord EI:Jnborough, C. J. 
The admission of hearsay evidellce 
upon ull.occasions, whether in mat
ters of public or p1·ivale right, is some
what of an anomaly. and forms an 
ex~ption to the geneml rules of evi
dence. And his Lordship afterwards 
observed, "I confess myself at n loss 
fully to uaderstand upon what prin
ciple, even in matters .of public right, 
reputation was ever deemed admissible 
evidence. It is said, indeed, that upon 
questions of public right all are inte
rested, and must be presumed con
versant with them; amI that is the 
distinction taken between public and 

• 

private rights; but I must confess 
that I have not been able to sec the 
force of the principle on which this 
distinction is founded, 50 clearly as 
others bave done, though I must ad
mit its existence." Weeks v. Sparke~ 
1 M. & S. 686. 

(z) See tit, CHARACTER. 

(a) I M. &S. 687. Reputation i" 
in geneml, weal: evidence; and when 
it is admitted, i~ is the duty of the 
Judge to impress upon the minds of 
the jury how little conclusive it ought 
to be, lest it should have more weight 
with them than it ought to have. Per 
Lord Ellcnborough, 1 1\1, & S. 6H6 •. 



REPUTATION AND ·TltADITION. 

a public nature; for otherwise it cannot be presumed that the 
persons from whom the knowledge is derived possessed the means 
of' knowledge, or if they did possess the means, that their atten
tion and observation were attracted to it; and therefore such 
evidence is admissible incases of character, public prescriptions, 
and custOlllS relating to manors (b), parishes, and of rights of 
common, and public boundaries and highways (c). Such eVi
dence is also received with respect to the existence of a modus (d), 
because, although it is in strictness a private right, yet it afiects 
a gI'eat number of occupiers within a district (e). 

So where the defendant in trespass pleaded a prescriptive right 
of common over the loclis in quo, at all times, for his cattle levant 
and couchant, and the plaintiff, in his replication, prescribed in 
right of his messuage to use the loclls in quo for tillage with com, 
and until the taking in of the com to hold and enjoy the same in 
every year, and traversed the defendant's prescription, on which 
issue was joined, it was held (I) that many persons besides the 
defendant having a right of common over the locus in quo, evi
dence of reputation, as to the right claimed by the plaintiff, was 
admissible, a foundation having been first laid, by evidence of the 
enjoyment of such right. But it seems to be now settled, 
although the question was long sub judice, that general evidence 
of reputation is 110t admissible in the case of a private prescription 
or other claim. In the case of Morewood v. Wood (g), the ques
tion was, whether general evidence of reputation as to a prescrip
tive I1ght of digging stones on the lord's waste, annexed to 
a particular estate, was admissible; and the Judges were divided 
upon itCh). In Outram v. (i), Lord Kenyon said, 
" that although a general right might be proved by traditionary 
evidence, a particular fact could not." There the question was, 

· whether Cow Close had been part of the estate of Sir J. Zouch, 

(b) Barlles v. Newsom, 1 1\1. &. S. 
· '17· 
· (c) 1 M. & S. 686. Sec tit. CUSTOM 

.. PRESCRIPTION, &c. 
(d) 2 Vez. 512. Gwill. 854. 
(e) PerDnmpier,J.IM.&S.6g1; 

see tit. TITHES. . 

(f) ft'eeks v. Sparkc, 1 M. & S. 
691. 

· (g) 32 G. 3, D. R. 15 East, 327. in 
note. 

(h) Lord Kenyon, and Ashurst, J., 
who were Jor rejecting the evidence, 

VOL. 1. 

were of the Oxford circuit, on which 
stich evidence had usually been re
jected; and Buller und Grose, J s., 
deemf:d it admissible, in conformity 
with the practice of their OWII, the 
western circuit. Report is not· evi
dence to pro\'e private rights. Per 
Lord Kenyon, 2 East, 357. Report is 
evidence to prove reputed ownership 
of goods, if supported by facts. Oliver 
v. Bart/ett, I B. & B. ~6g. 

. (i) 5 T. R. 123. . 
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out of ~hich certain rents and coals had been resetveq; ·and. the 
Court held that the fact could not be proved by en,tries made by 
a third person deceased, in his books of receipts of rents from. his 
tenant, such entries being considered as no more than a declara
ration of the tact by such third person; which was different from 
entries by a steward, who thereby charged himself with the 
receipt of money. In Doe v. Thomas (k), where in an action of 
ejectment the lessor of the plaintiff claimed as tenant in tail under 
the will of A. who gave B. his son an estate for life, and the 
defendant claimed as the devisee of E., the question was, whether 
the land in dispute was part of the entailed estate, or had been 
purchased by B.; it was held that evidence of reputation that 
the land had been purchased of J. S. by A. was inadmissible (l). 
And although traditionary reputation is' evidence of boundary be
tween two parishes and manors (m), it is not evidence of boundary 
between two private estates (7/.). Upon the principle that it is 
a matter of general and public notoriety, a particular historical 
fact may, as it seems, be proved by reputation of the fact, and 
(as falling within the scope of such evidence) by a generally 
received historical account of it (0). 

2dly. Neither reputation nor traditionary declarations are ad
missible as to a particular fact (p). Evidence of reputation upon 
general points is receivable, because all mankind being interested 
in them, it is natt.ral to suppose that they may be conversant 
with the subjects, and that they should discourse together about 
them (q), aU having the same means of information; but this 
does not apply to particular facts, which may not be notorious, . 
which may be misrepresented or misunderstood, and which may 
have been connected with other facts by which their effect 
would. be limited and explained. Such evidence would obviously 
be open to all the uncertainty, and liable to all the objections, 

(k) 14 East, 323. 
(l) Xn the Bishop if Meath v. Lord 

Belfl£ld, B. N. P. 295, it wa! held 
that evidence of reputation was ad
missible, in qll(lt'e impedit, to prove that 
one Knight had been in by the presen
tation of one from whom the defendant 
claimed. But ill R. v. Eri!7JJCll, 3 T.lt. 
7:13, Lord Kenypn deni(ld that this 
CRse was law. 

(m) Nicholls v. Parker, Ex. Summer 
Ass. 1805, cor. 'Le Blanc, J., Taunt. 

• • 

1795; R. v. I'aru" of Hammersmith, 

Sitt. after HiJ. 1776; Down v. Hale, 
cor. L,\wreDce, see 14 East, 33'. 
Penke's Ev. App. 33; Ireland v. 
Powell, Salop S. Ass. Peake's Ev. 
ApP·33· 

(n) Clothier v. Chapman, 14 East, 
331, in the note. . 

(0) B. N. P. 248; 1 Salk. 28:1 j 
1 Vent. 151; SkiDn. 14.623. 

(p) Per Lord Kenyon, Outram v. 
MOl'ertJood, 5 T. R. 123. 

(I}) Per Lord Kenyon; see More-
fDOod v. Wood, 14 EU5t, 339. , 
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irieident 'to mere }1(3arsay evidence, and is therefore of too slight 
a nature to support any presumption. And therefore, upon 
a question of modus, Ilvidence of the declaration of an old per
son, since deceased, that so much per acre had always been paid 
in lieu of tithes, would be good evidence as to reputation; but 
a declaration by such a person that he paid so much in lieu of 
tithes would not be admissible, since it is a palticular fact (r). 
So in those cases where evidence of perambulations is admitted, 
it is in the nature of hearsay evidence, not of particular acts done, 
as' that such a turf was dug, or such a post put down in a par-
ticular spot; but it is evidence of the ambit of any palticular 
place 01' parish, and of what the persons accompanying the sur-
vey have been heard to say and do on such occasions (8). 

. , 

3dly. If the reputation or tradition relate to the exercise of 3, I1Iu.! he 
, h ' 'I 'lid b d b f f f supported a rig t or p~'lVl ege, It s IOU e supporte y proo 0 acts 0 by proof uf 

enjoyment of such right or privilege within the period of living j~;~o:n~~I
memory (t); and when that foundation has been laid, then, inas-
much as there cannot be any witnesses to speak to acts of enjoy-
ment beyond the time of living memory, evidence is to be admitted 
from old persons conversant with the neighbourhood where the right 
is claimed, of what they have heard other old persons, who were in 
a situation to know what the rights were, say conceruit;'gthem(u). 

Another class which falls within the description of direct Direct 

d' 'd d h' h' d' 'bl h h h I mediu!e. me tate eVI ence, an w IC IS a mlSSI e, t oug t e usua 
tests are inapplicable, consists of declarations made by one of 
the parties to a suit, in the nature of a confession or admission 
contrary to his own interest. Whatever a party voluntarily 
admits to be true, though the admission be contrary to his in_ 
terest, may reasonably be taken for the truth. The same rule it 
will be seen applies to admissions by those who are so identified 
in situation and interest with a party that their declarations may 
be considered to have been made by himself(x). As to such 
e'Vidence the ordinary tests of truth are properly dispensed 
with; they are inapplicable: an oath is administered to a wit-
ness in order to impose an additional obligation on his conscience, 
and so to add weight to his testimony; and he is cross-examined 
to ascertain his means of knowledge, as well as his intention to 
speak the truth. But where a man voluntarily admits a debt or 

(,.) Harwood v. Sims, 1 Wightw. 
11~. 

(s) Per Lord Ellenborongh, I M. 
& s, 687. 

(I) SeQ . tho observatious of the 

Judges in Weeks v. Sparke, 1 M. & S. 
679, nnd of Grose, J. 5 T. R. 32. 

(u) I M. &. S.679 ; 14 Eust, 330 ; 
12 East, 65. 
. (x) See Vol. II. tit. ADIIUSSIONS. 
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, 

confesses a crime, there is little occasion for confirmation;" the 
ordinary motives of' human conduct are su$cient warrants for 
belief. 

Declaration There is also another species of hearsay evidence which in 
~~l:compa.~y.. . . 
;l'g all act. some mstances may be referable to tlus class. Where a declara-

tion accompanies an act, it is frequently admissible as part of the 
act itself. Such declarations, it will be seen, are more frequently 
used as collateral or indirect evidence from which some other fact 
is to be inferred, than as direct evidence of a fact; and as such 
will be afterwards considered. Suffice it to observe, for the 
present, that declarations are usually admissible where the fact 
which they accompany is material and admissible, and where the 
nature and quality of the act are also material; for in such 
instances a declaration accompanying the act may either be 
regarded as part of the act itself, or as the most proximate and 
satisfactory evidence for explaining and illustrating the fact. 

, 

Secondary 
mediate 

• testimony. 

Experience supplies a reasonable presumption that a declaration 
made by a person in doing an act, as to his intention and object, 
and where that person laboured under no temptation to deceive, 
was spontaneous, natural, and consistent with truth. The most 
usual example (y) adduced in illustration of this doctrine, is that 
of a declaration made by a trader, at the time of deserting his 
house or place of business, as to his intention and object in so 
doing, in order to prove an act of bankruptcy. Here it is ob
servable the fact of departure is material: the question is as tc 
the natme and quality of the act, that is, as to the object and in
tention of the trader in doing that act; and to prove this, the 
declaration which he made at the time of leaving his house or 
counting-house, are constantly admitted 'in proof of his design, 
as being natural and spontaneous indications of the truth, al
though his subsequent declarations even upon oath would be 
absolutely rejected. . 

These classes of mediate evidence are distinguishable from all 
others by this characteristic difference, that such evidence may 

. be resorted to in the first instance as original evidence, whilst all 
other mediate testimony is admissible only on a principle of 
necessity, as SECONDARY evidence, after the failure of evidence 
of a higher and more satisfactory nature. " 

Next, as to such mediate testimony as is of a secondary 
description. ' 

As information derived mediately through another person is in 
its own nature inferior in point of certainty to that which is de-

(1) See below, tit. WITNESS; Vol. II. tit. BANKRUPT. 



• 

SReON DAltY WHEN A"DMlSSIDLB. 3T 

rived immediately from an eye or ear witness (z), so, even.in cnses 
where the party from whom such testimony is derived delivered 

(z) The highest degree of certainty 
of which the mind· is capable, with 
.respect to the I'XiStllllCt' of a particular 
fact, consists in a knowledgll of the 
fact derived from actual perception of 
-the fuct by the senses; and even this 
degree of evidence is obviously capa
.ble Ofbeing strengthened or weakened 
by particul'lr circumstances. I t is 
seldolD, however, that a jury can act 
upon kno\vledge of this description; 
it rurely happens that a fdct which 
can be decided by mere inspection is 
~ubmitted to their consideration. In 
sOlDe instances, however, an inspection 
by thejury conduces to their decision ; 
where the question turns upon local 
•• •• situatIOn a view IS necessary. So the 

Judges, in cases of mayhem, act super 
'lJislIm vulneris; so a jury of matrons, 
upon a plea of pregnancy, inspect the 
person of the prisoner. The degree of 
evidence which ranks the second in 
the scale, consists of information 
derived, not from actual perception hy 
our senses, but from the relation and 
inforlDation of others who have had 
the means of acquiring actual know
ledge of the facts, and in whose quali
fications for acquiring that knowledge, 
lind retaining it, amI faithfulness in 
afterwards communicating it, we can 
place confidence. 

Information thus derived is evidently 
inferior, in point of certllinty, to that 
knowledge ,vhich is acquired by means 
of the senses, since it is one step re
moved from the highest and most per
fect source. The truth of the fact iu 
question depends upon the powers of 
perception possessed by another; the 
opportunity afforded him of applying 
them; his diligence in making that 
application; the strength of his recol
lection, and his inclination to speak 
or to write the truth. It.i~, however, 
upon knowledge thus deriyed th!)t 

• 

juries must in general act; they must 
be informed of the res gesttE by those 
who have been eye nnd ear-witnesses 
of thelD; their means of knowledge, 
and their filithful communication of it, 
being guarded. by the securest means 
which the law can devise. A third, 
and still inferior ground of belief, 
consist~ in inforlDation which we de
rive, not immediately from one who 
has had actual knowledge of the fact 
by the perception of his senses, but 
from one who knows nothing more of 
the fact than that it has been asserted 
by sOlDe other person: this species of 
evidence, which is generally termed 
Ilearsay evidence, is evidently inferior 
in point of certainty to the forlDec, 
even for the common purposes of daily 
intercourse in society; for although 
the author of the assertiou may be 
known, lind his veracity highly ap.
preciated, thel'e is a greater latitude 
afforded for deception, mistake and 
misapprehension, and for defect of 
melDory, and hence II degree of doubt 
must result, which mnst evidently be 
increased in proportion to the number
of persons through whom the commu
nication has been transmitted; and, 
consequently, where the authOl' is 
unknown, and the number of interme
diate parties who h:lVe acted in the 
transmission js also unknown,the know
ledge must also be vague amI uncer
tain, even as applied to the common 
affairs of life. But for the purposes 
of proof in a court .of justice, a still. 
stronger reason operates to the rejec
tion of such evidence, namely, that it 
cannot be subjected to the ordinary 
tests which the law has provided fOI" 
the ascertainment of truth, the obli
gation of an o:lth, and the opportunity 
afforded for cross-examination; for 
these, or equivalent ones, are the 

• 

guarantees of truth, which the Inw iJ~ 
D 3 
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it under the sanction of a judicial oath, and althbug~ the party 
. to be affected by it had the opportunity to cross-examine, yet the 
testimony so given would still be inferior in degree to the direct 
testimony of the same witness, and consequently such inferior 
evidence would be excluded by the. general principle already 
adverted to, so long as the original witness could himself be pro
duced • 

But in ordinary ca~es, where the testimony formerly given 
. consists of mere declarations, which rest principally, if not entirely 
on the credit of the party who made them, such evidence is of a 
still weu.ker and more imperfect description, not being sanctioned 
by either of the great tests of truth already mentioned. Hence 
the general rule of law is, that such evidence cannot be received 
except in particular instances where the necessity is urgent, and 
peculiar considerations sanction a departure from the general 
rule. 

ordinary cn~es invariably requirlls. In 
the common course of life, evidence of 
this nature is frequently, nay usually, 
acted upon without scruple; but in 
the ordinary affairs of life there is, in 
general, no considerable temptation 
to deceive: on the contrary, a legal 
investigation of a fact, which involves 
the highest nnd dearest interests of the 
parties concerned property, charac
ter, nny liberty, or life itself. "presents 
the greatest possible temptations to 
deceive; and therefore that evidence 
which is admitted before a jury must 
be guarded and secured by greater 
restraints, and stricter rules, than 
those which nre sufficient tor the 
CClInmon purposes of life. 

If it were to be assumed, that one 
who had been long enured to judi
cial habits might be able to assign 
to such evidence just so much and no 
greater credit than it deserved, yet, 
upon the minds of a jury unskilled 
in the nature of judicial proofs, evi
dence of this kind would frequently 
make an erroneous impression. Being 
accustomed, ill the common concerns 
oflife, to act upon hearsay and report, 
they would naturally be inclined to 
give such credit when Ilctillgjudicially; 

they would he unable to reduce such 
evidence to its proper standard, when 
placed in competition with more cer
tain and satisfuctory evidence; they 
would, in consequence of theh' pre
vious habits, be apt to forget hOl'l 
little rellance ought to be placed upon 
evidence which may so easily and 
securely be fabricated; their minds 
would be confused and embarrassed 
\;Iy a masS of confiicting testimony; 
and they would be liable to be preju
diced and biassed by the character of 
the person from whom the evidence 
was derh·ed. In addition to this, since 
every thing would depend upon the 
character of the party who made the 
assertion, and the means of knowledge 
which he possessed, the evidence, 
if admitted, would require support 
from proof or the character and res
pectability of the asserting party; ami 
every question might branch out into 
an indefinite number of collateral 
• lssues. 

Upon these grounds it is that the 
mere recital of a fact, that is, tho 
mere oral assertion or written entry 
by an individual that a particular 
fact is true, cannot ho received in 
evidence. . 
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Where a witness to facts might be produ~ed and examined on Medillte' 
, h h 'd secondarr oath, little doubt. could be entertamed t at earsay eVl ence evidence. 

of his mere declaration, heard and detailed by another, ought to 
be excluded,. 80 infinitely inferior in degree must such hearsay 
evidence be when compared with direct testimony delivered in 
open court. 

Immediate testimony is given under the solemn sanction of 
an oath, in the presence of the public; the jury have the advan
tage of observing the deportment of the witness, the manner in 
which he gives his testimony; in particular, whether, as one rely
ing on the consistency of truth, he answers promptly and readily 
according to the suggestions of his memory, or ,vith hesita
tion and difficulty, either attempting to evade direct answers, or 
to gain time to weigh them, in order to avoid contradictions and 
inconsistency; whether he readily answers all questions indiffer
ently, whether they make in favour of or against the party whose 
witness he is, or he gives favourable answers .on the one side 
with willingness and readiness, on the other with difficulty and 
reluctance. The attention of such a witness is called directly 
and immediately to the very facts the disclosure of which is ma
terial; his means of knowledge, his memory, and his situationJ 

connection with the parties, and his motives, are subject to the 
severe and trying test of cross-examination, by means of which 
fraudulent witnesses are often surprised and detected. 

In all these important particulars mediate testimony is usually 
defective; for although no doubt be entertained that the witness 
examined heard from another the statement which he is ready 
to repeat, yet that other did not make the communication under 
the sanction of an oath; there are no sufficient means of ascer
taining whether hc had the opportunity or the capacity for minute 
and accurate observation, nor of judging as to the tenacity of his 
memory: his. attention in making the communication may not 
have been sufficiently directed to many of the particular facts, 
which afterwards appear to be material; he may have omitted 
many which are important, or not knowing that any such use 
would afterwards be made of his declarations, may have ex
pressed himself without that caution and accuracy which he 
would have deemed to be necessary had he been examined under 
the sanction of an oath before a public tribunal, having his atten
tion pal'ticularly directed to each material fact, and with a full 
knowledge of the important consequences which might result 
from his testimony with respect to the property, liberty or lives 
of others, and the necessity· for attention and caution in 

D 4 
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. his answers. In addition to this, he 'may have been induced to 
misrepresent facts on the particular occasion, under the influence. 
of indirect motives, which, without the opportunity for cross-exa
mination, it is impossible to trace or even to surmise. 

Where the communication is derived through several interme
diate witnesses, it is still weaker in degree; there is greater, 
latitude afforded for misunderstanding and mistake, or even 
designed wilful misrepresentation; and it is more difficult to' 
appreciate the veracity of the original witness, the means wh~ch 
he possessed of acquiring information, and the motives by whIch 
he was actuated in making the communication. Ordinary expe
rience shows how little credit is due to such me.diate testimony, 
and how frequently it happens that even most absurd and impro
bable reports acquire credit. 

But where such immediate testimony is unattainable, and decla
rations oral or written can be proved to have been made, why, 
it may be asked, should not these, in default of better evidence, 
be admitted; as such evidence would, in numerous instances, be 
sufficient to convince an ordinary individual, why should truth 
derivable from such evidence be excluded? The answer is, because 
if such evidence were generally receivable, the uncertainty and 
confusion which would result from its general reception would far 
outweigh the benefit which might possibly be derived from its 
admission in particular instances. 

The law for regulating the reception of evidence ought to proceed 
upon celtain ·grounds, and prescribe plain and determinate limits: 
if none were to he prescribed, the most serious inconvenience would 
be experienced in the administ.ration of justice; the trials of causes 
would be unnecessarily protracted by the admission of unnecessary 
evidence, and the attention of the jurors would often be distracted 
from the consideration of that which was material and useful, and 
applied to that which was unimportant or even irrelevant: on the 
other hand, indefinite and obscure boundaries, which occasioned 
the admission of evidence to be encumbered with doubts and dif
ficulties, would he worse than none. 

'fo take a strong case: suppose that a man, asserting that he is 
urged by the reproaches of his conscience to confess a crime of 
great enOl1Uity, surrenders himself into the hands of justice, and 
that his ample confession involves others as having been his guilty 
associates; it may easily be supposed that in such a case the ap
parently sincere penitence of the self:'accuser, and the great im
·probability that such a statement under the circumstances could 
possibly be founded on any but sincere motives, would ~trongly 

• 
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tend to induce one who heard the confession and knew the cir- Mediate . 

cumstances under which it was made to give it credit. This may testimony. 

readily be admitted: the question, however, is not what might 
happen under special circumstances, but whether they warrant a 
general rule, and whether a general rule which would include such 
evidcnce would not also include a great deal more of a suspicious 
and unsatisfactory nature. In order to form a conclusion on this 
subject, all peculiar and adventitious circumstances as to the parti-
cular manner, conduct and demeanour of the penitent, his expres-
sions of sorrow and contrition, must be left out of the account ; 
these are merely adventitious, and are circumstances in them-
selves too variable and indefinite to furnish a rule of admission 
or exclusion. Stripped of such merely casual circumstances 
as, whatever their influence might be in particular instances. 
could supply no general and certain rule, the question would 
be, whether the consideration that the party accusing another 
avowed his own guilt, to the same or it may be to a less extent, 
supplies a general sanction for the reception of such evidence. 
On this question it is difficult to raise a doubt. 

To ascertain by what impulses and motives a person so situated 
might be believed in making such a statement, is far beyond the 
power of human wisdom; that he was really the guilty person 
he avowed himself to be, might indeed be readily inferred as far 
as he alone was concerned; but in charging others as his asso-
ciates, it is far from impossible that he might practise deceit or 
misrepresentation from sinister motives: it might be in the hope 
of procuring in his own favour a mitigation of punishment or 
even a parcon; it might be for the .purpose of extenuating his 
own conduct; or even that he acted from motives of malice and 
revenge, or for the sake of reward, in a case where security and 
reward were held out as inducements to a detecticn, or might 
expect such a result in the event of the conviction of the party 
whom .he thus charged with being a guilty associate. 

To establish therefore a general rule, that where a self-accuser 
at the time of his confession charged another with the commission 
of the same crime, the confession should be received against the 
latter, would be to admit evidence in many cases of too suspicious 
and dangerous a description to be relied on generally, especially by 
juries, who would frequently be destitute of those collateral aids 
which would enable an individual acquainted with all the minute 

'circumstances of'tlle case to form his own judgment, and who for 
want of such means might frequently be induced to give credit to 
a I:ltatement where an individual would have withheld his con
fidence altogether. 

• 

• 
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. Again, in respect of civil liability, it is very po~sible that a 
declaration by A. that he was jointly liable with B. to the pay
ment of a debt or duty, would, under particular circumstances, 
entitle him to credit; it might be that the very circumstance of 
his at once admitting his own responsibility would be a sanction 
for believing that B. was also liable: but it might also happen 
that such an admission was but a mere artifice, resorted to for 
the purpose either of causing another who was not liable to 
contribute to the payment of A.'s debt, or even have resulted 
from collusion with a supposed creditor to defraud B. 
. It is obvious, therefore, that a general rule which admitted the 
mere statement of one man to be used against another, merely 
on the ground that such statement was apparently contrary to 
the interest of him who made it, though it would occasionally 
tend to the ends of justice, would in other instances be produc
tive of mischief and injustice. 

But if the consideration that the statement was apparently 
contrary to the interest of the party who made. it, would not 
in general warrant its reception; it is plain that the reasons for 
exclusion would operate still more forcibly to the general exclu
sion of statements the reception of which was not sanctioned by 
some general rule of law. In individual instances, casual and 
adventitious circumstances, and in particular a full conviction of 
the veracity and accuracy, as well of the party who made as of 
the party who communicate( ~ the declaration, would be a sufficient 
ground for belief, on which an individual might safely act; but 
such special grounds can Beldom form the basis of a general rule; 
and the consideration that a. man might in particular instances 
trust to such evidence, would supply no sufficient reason for the 
general reception of such evidence before a.jury, who would usually 
be destitute of those peculiar means of judging of the credit due 
to the evidence by the aid of which an ordinary individual would 
be enabled to decide, and consequently be peculiarly liable to im
position were such evidence to be generally admissible. 

Hence it is that, except in the instances which will presently 
be noticed, where a rule of exception can be established to the 
contrary, the law excludes all mediate or hearsay; evidence of 
mere hearsay declarations made to those who are sworn and 
examined. In so doing, the truth may sometimes be excluded, 
but ample compensation is made by the further exclusion of' 
a mass of evidence which would tend to deceive and mislead: 
·the result is, on the whole, greatly on the side of justice; the 
7ule obstructs one source of truth, but it also excludes a flood 
of error. .. 
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Next, then, in what instances and under what sanction does the 
law admit mediate secondary evidence 1 

In the first place, then, it seemS to be a general rule, that where Medilllc 

a witness already examined in a judicial proceeding between the ~~~~~~~~: 
same parties is since dead, his fonner examination is admissible as DCJl<!5ition. 

secondary evidence " for in such case the testimony was «Tiven ?f :111l!1!e~ o· In ,urmer 
under the obligation of an oath, and the adversary had or might proceeding. 

have had the benefit of a cross-examination. 
Where, however, the party against whom the evidence is offered 

had not the opportunity to cross-examine, the deposition or exa
mination is usually inadmissible, at least its admissibility is not 
warranted by the rule just adverted to. On this ground it is that 
the depositions of witnesses taken by magistrates in cases of 
felony, under the statutes 1 &. 2 Ph. &. M. c. 10, and 2 &. 3 Ph. 
&. M. c. 13, though admissible when taken in the presence of 
the prisoner, who has thus had the opportunity to cross-examine, 
have been held to -be inadmissible as depositions when taken in 
the absence of the prisoner (a). It is again to be observed, that 
where a party against whom such evidence is offered had the op
portunity to cross-examine, it is the same thing in effect as if he 
had availed himself of the opportunity, provided it was taken in the 
course of a proceeding to which he was a party, for otherwise he 
was not bound to pay any attention to it. 

The first great class where mediate testimony is receivable as Tradi

secondary evidence on special grounds, although the statement !~d:~~e. 
was not on oath, and although the adversary had no opportunity to 
cross-examine, consists of the declarations made by persons since 
deceased, on the subject of pedigree, custom, boundary, and the 
like, where from the nature of the subject-matter of the declara-
tion and situation of the party it is reasonably to be presumed 
that he knew the fact. 

In the first place, the fact to be proved must be of a public na
ture; otherwise it is not to be presumed that the individual from 
whom the tradition was derived had the means of knowledge. 

2dly, As in the case of general reputation, such evidence must, 
in all cases where any question of public concern is in issue, be 
confined to general declarations, to the exclusion of mere declam
tions as to particular facts. 

3dly, Tmditionary evidence as to rights must be derived from 3, Derived 

those persons who were in a situation to know what the ng' hts fromIPk~rl-sons ley 
• 

(0) lrifra, tit. DEPOSITIONS; and see 

Vol. II. tit, DEPOSITIONS. It has Leen 
said that It deposition befol'e curoncl'S 

, d' 'II ft b h f I to know the IS n mlSSI len er t e deat 0 t Ie fact!. 
"itness, although not taken in the 

prc~cncc of the prisoner; sed qu. 

• 



, 

Must be 
Jrec from 

• • suspIcIon. 

, 

, 

• • 

44 LAW OP EVIDENCE MEDIA'l'E TESTIMONY. 

were; nnd in the case of pedigree, declarations are nJt admissible 
unless they be derived from such as were connec,ted with the family. 

4thly, As evidence of this description partakes of the weakness 
and infimlities of hearsay report (b ), its credibility depends mainly 
on the absence of all temptation to misrepresent the facts; it fol. 
lows that it cannot be trusted, and is inadmissible, under circum
stances which were likely to influence and bias those from whom it 
is derived. Upon this pridciple it has been held that a declaration 
relating to a pedigree made ]lost litem motam, cannot be received (c). 
But in the case of Nicholls v. Parker, traditionary evidence of 
what old persons, then dead, had said concerning the boundaries of 
the parish and manors (the subject of the action) was admitted in 
evidence, although the old persons were parishioners, and claimed 
rights of common on the wastes which would be enlarged by 
their several declarations, there not appearing to be any dispute 
at the time respecting the right of the old persons making the de
clarations, at least no litigation pending. (Although, in fact, the 
:boundary had been long in dispute between the respective pa
rishes and manors, and intersecting perambulations had been 
made both before and after such declarations by the respective 
parties.) So that those persons could not be considered as having 
it in view to make declaratiuns for themselves at the time. , 

Lastly, as in the case of general reputation, such evidence is of 
little or no weight, unless it be supported and confirmed by evi
dence of the actual exercise and enjoyment of the right to ',vhich 
such traditionary declaration relates. 

(6) Grose J., in the case of ,More
rcood v. IVood, 14 East, 330, states 
the case of a pedigree which was 
tried at Winchester, where there was 
a strong reputation throughout all the 
country one WilY, and a great number 
of persons were examined to it; but 
after all, the whole was overturned, 
and proved to have no foundation 
whatsoever, by the production of a 
single paper from the Heralds' office; 
which shows (observed the learned 
Judge) how cautiously this sort of 
evidence ought to be admitted. See 
also Lord Ellenborough's observa
tions, 1 M. & S. 616, 7, where he 
observes that reputation in general is 
weak evidence; 'Ind of Buller, J. 
.1.11orewood v. Wood, 1 1\1. & S. 330. 

(c) Case ql tIle Berlceleg Peerage, 
4 Camp. 401. See the case below, 
tit. PE 0 I G REE ; and see Rcr 'tJ. Cotton, 
3 Camp. 444, cor. Dampier; where, 
upon an indictment agaiust lin occu
pier of II farlll, for not replliring a road 
ratione temme, IUlllward made many 
years before, when the same subject 
was in dispute between a former oc
cupier and the township, was rejected 
as inadmissible, on the ground that the 
declarations of witnesses, since de
ceased, made before the arbitrator on 
that occasion, could not have been re
ceived, having been made post litem 
motaln, and that the opiniun of the 
arbitrator fuunded upon such testimony 
could not be entitled to greater credi~ 
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In the next place, notwithstanding the general rule, that the J?cclora

mere declarations of a person, as to a particular fact, are not evi- ~~~~; &c. 

dence of that fact; and notwithstanding the limitations by which ~gninst the 

I . f'd f . d d' .. d d IUIl'rc~t IIf t Ie reception 0 eVl ence 0 reputatton an tra ltIon IS guar e , the I,urty. 

particularly those which contine the admission of such evidence 
to matters of some public nature and interest, and exclude repu-
tation and tradition, which relate merely to particular facts; there 
are some cases which form exceptions to these rules, and where 
the privacy of the fact, so far from excluding the hearsay decla..: 
ration concerning it, seems to induce the necessity of its admis-
sion. As far as these are referable to any certain principles (for 
some of them have been looked upon as mere anomalies and ar-
bitrary exceptions, and the boundaries by which this class of 
cases is to be limited are not very clearly ascertained) (d), they 
seem to be confined to instances of facts known only to a few in
dividuals who possessed peculiar means of knowledge, and COll

sequently where, if the declaration of such individuals were not 
admissible, all evidence on the subject would be excluded. And, 
secondly, according to the authorities, the reception of such de
clarations seems to be principally warranted by the consideration 
that the declaration or entry was made against the interest of the 
party who made it, which affords a presumption that the fact was 
true; or, at all events, it seems to be necessary that the declaration 
should have been made by one who had peculiar knowledge of the 
fact, and who had no interest to falsify it (e). Most of these excep-
tions seem to have been founded upon the presumption, that the 
party who made the entry or declaration ,vould not have made it 
contrary to his own interest, unless it had been true. Where a 
steward has admitted, by entries in his accounts, the receipt of 
rents (/), or churchwardens have made similar entries of the 
receipt of monies from the inhabitants of a subdivision of the 
parish, for parochial purposes, such admissions have been held 
to be evidence of payments for those purposes (9)' 

The declaration of a deceased tenant, that he held the land 
undel' a particular person, was held to be admissible to prove the 
seisin of that person; such a declaration was in some degree 
against his interest, since it would have been evidence against 
him, by the landlord, in an action for use and occupation (It). 

(d) See Lord Kenyon's observa
tion, 5 T. R. 123. 

(e) See Lord Ellcnborough's obser
"atiolls in Roe v. Rawlings, 7 East, 
290. • 

(f) Barry v. Bebbi'llgton, 4 T. R. 
514· 

(g) Stead v. Heaton, 4 T. R.66g. 
(It) Uncle v. Watson, 4 Taunt, 

16. See also Pcriga[ \', Rido[SOIl, 
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There are, however, several instances to be found where the 
declaration of a party as to a fact, where he possessed peculiar 
means of knowing the fact, and laboured under no temptation, 
bias or influence, to misrepresent it, have been admitted in evi
dence after his death. As the rules by which the reception of this 
class of evidence is governed do not appear to be very distinctly 
defined, the decisions on the subject will be detailed at a future 
opportunity; for the present, it will to make a few obser
vations on the general principle which ought to regulate the 
admissibility of such evidence. 

In the first place, as such mediate testimony is in general ex
cluded on the grounds already adverted to, it is essential that some 
special necessity should exist in the particular class of cases for 
deviating from the general mle, and that Ysuch evidence should 
never be resorted to until the higher degree of evidence be no 
longer attainable. 

And even then, in order to wal'rant the reception of '311ch se
condary evidence, it is essential that circumstances should exist 
which afford a reasonable presumption that the person who spoke 
or wrote that which is offered in evidence had peculiar means of 
knowing the fact, and that he was not likely to have misrepre
sented it. The circumstance that the entry or declaration was 
contrary to the interest of the party who made it, affords, as has 
been already observed, sufficient reason for presuming on his ve
racity, to the extent at least of admitting the declaration or entry 
to be read in evidence. 

There may, however, be many instal.ces where such evidence 
derives credit from circumstances, independently of the consider
ation of an interest to the contrary on the palt of the person who 
made it: where, fi)r instance, it is made by a party in the usual 
course of his profession, trade or business. An entry so made 
obviously derives its claim to credit fi'om a consideration of the 
great improbability that such a person would, without any assign
able motive, wantonly make an entry of a false fact. The considera
tion that the entry was accompanied with this further circumstance, 
viz. that it contained an acknowledgment as of the receipt of money I 
by which, if untrue, the party might be prejudiced, is entitled to 

I Wightw. 65. Seo also Higham 
v. Ridgwa!J, 10 East, 109. where it 
was held that an entry made by 1\ 

deceased man-midlvife that he had 
delivered a woman of a child 011 a par-

ticular day, nnd referring to his ledger, 
in which the charge for his attendance 
was marked paid, was evidence on the 
trial of all issue as to the age of the 
child. 
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very little weight, anel more perhaps is attached to it than it really l\redi3le . 
I.' • h b f 11 . . f I.' d d secondary deserves; lor U1 tea sence 0 a SuspIcion 0 lrau , an sup- evidence. 

posing the entry to be genuine, the circumstance that the party 
had been paid for a particular service stated to have been per-
formed, would not materially add to the probability derived from 
the mere ent..,; itself; and the probability of fraud in the one case 
rather than the otller, founded on the acknowledgment ag'clinst 
the interest of the party, is of little or no weight; for it would be 
just as easy for one who made a false entry with a view to evi-
dence, to make it with or without such an admission or acknow
ledgment as might, if genuine, weigh against his own interest. 

The bare possibility of the casual publication of a false entry, 
made for the purpose of future evidence, could have little weight 
when compared with the importance of the object to be ultimately 
attained. 

In such cases, therefore, no distinction can be made on the 
supposition or probability of fraud, in the one case, rather than 
the other; it must, to prevail, depend on the position, that where 
the entry contains no acknowledgment against the interest of the 
vouchee, there exists a greater probability that it was wantonly, 
carelessly or mistakenly made; this, however, must depend on 
the circumstances under which it was made; if it was a written 
entry made in the usual course of a man's profession or trade, in 
the absence of fraud, it carries with it a reasonable degree of pro
bability that it was made according to the truth. At all events, 
it is difficult to see how the further circumstance of admitted pay
ment can stamp the evidence with such an additional degree of 
credit, as to make the difference between the admission of the evi
dence and its absolute rejection. 

By way of illustration, suppose a professional accoucheur to 
have made an entry in the ordinary course, of his attendance on a 
particular individual, and her delivery of a son: in the absence of 
all suspicion of fraud, could it fairly be doubted that the fact had 
taken place; could it be supposed that, without motive, such a 
person would wilfully have made an entry ofa fact which he knew 
to be nntrue 1 In such a case, how would the addition that he had 
received such a fee for his attendance, operate 1 Not at all, it is 
quite clear, so far as any suspicion of fraud was concerned, for it 
would have been just as easy to make that addition as to omit 
it; and if such an entry were forged, the addition, it is clear, 
would not have been omitted. Mistake, in such a case, is out 
of the question. How then does any consideration of interest 
operate 1 How can such an entry, doubly false, in statillg a service 

• 

• 

• 
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done and remuneration made, affect the interest of a ~arty? How, 
if published, is it to operate to his prejudice; but still more, how is 
it to have that effect when it remains in his own private keeping? 
-If these observations be just, it follows that, although the admis
sion of mediate secondary evidence may, in some instances, be 
founded on the consideration that the original declaration 01' entl'y 
,was made contrary to the interest of the party who made it, yet 
that where it is sanctioned by the consideration that the entry 
'was made in the ordinary course of a man's profession, trade or 
,business, the mere circumstance of an admission made remotely 
against his interest is oflittle weight. 

Next, as to the admission of'indirect evidence. 

Having now briefly noticed the general principles which govel'll 
the reception of direct evidence to prove a disputed fact by the 
aid of testimony, whether immediate or mediate, we are next 
to consider those which govern the admission of indirect evi
dence; that is, of fllcts collateral to the disputed fact, but from 
the existence of which the truth of the fact in dispute may be 
inferred. 

Nccc!sit~ The necessity for resorting to indirect or circumstantial evidence 
~~ri~~di~:~~g is manifest. It very frequently happens that no direct and positive 
evidcnce. 

, 

testimony can be procured; and often, where it can be had, it is 
necessary to try its accuracy and weight by comparing it with the 
surrounding circunlstances. 

The want of written documents, the treachery and fallacious
ness of the human memory, the great temptations which per
petually occur to exclude the truth, by the suppression of' evidence, 
or the fabrication of false testimony, render it necessary to call in 
aid every means of ascertaining the truth upon which the law can 
safely rely. 

Where direct evidence of' the fact in dispute is wanting, the 
more the jury can see of the surrounding facts and circumstances, 
the more conect their judgment is likely to be. It is possible 
that some circumstances may be misrepresented, or acted with 
a view to deceive; but the whole context of circumstances cannot 
be fabricated; the false invention must have its boundaries, where 
it may be compared with the truth; and therefore, the more ex
tensive the view of the jury is of all the minute circumstances of 
the transaction, the more likely will they be to arrive at a true 
conclusion. Truth is necessarily consistent with itself; in other 
words, all filcts which really did happen, did actually consist and 

, 
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I'lgree with each other. If then the circumstances of the case, as ~vidCllcc of' 
l"j('.+::.iled in evidence, are incongruo:ls and inconsistent, that incon- ~,rcum_ 

, .. h ('. . k fi . . lances COil-
sisiwcy must have ansen elt er ,rom mlsta e, rom wilful mlS- nectcd with 

representation,' or ii'om the correct representation of facts prepared the fnct. 

and acted with a view to deceive. From whatever source the 
inconsistency may arise, it is easy to see that the greater the 
number of circumstances is which are exhibited to the jury, the 
more likely will it be that the truth will prevail; since the stronger 
and more numerous will be the circumstances on the side of truth. 
It will be supported by facts, the effect of which no human 
sagacity CQuid have foreseen, and which are therefore beyond the 
I'each of suspicion: whilst, on the other hand, fraudulent evi-
dence must necessarily, either be confined to a few facts, or 
be open to detection, by affording many opportunities of com-
paring it with that which is known to be true. Fabricated facts 
must, in t.heir very nature, be such as are likely to become'mate-
rial. Hence it has frequep.tly been said, that a well-supported 
and consistent body of circumstantial evidence is sometimes 
stronger than even direct evidence of a fact; that is, the degree 
of uncertainty which arises from a doubt as to the credibility of 
direct witnesses, may exceed that which arises upon the question 
whether a proper inference has been made from facts well ascer-
tained. A witness may have been suborned to give a false account 
of a transaction to which he alone was privy, and the whole rests 
upon the degree of credit to be attached to the veracity of the 
individual; but where a great number of independent facts 
conspire to the same conclusion, and are supported by many 
unconnected witnesses, the degree of credibility to be attached to 
the evidence increases in a very high proportion, arising from the 
improbability that all those witnesses should be mistaken or per-
jured, and that all the circnmstances should have happened con-
trary to the usual and ordinary course of human affairs. The 
consideration, however, of the credit due to circumstantial evi-
dence, belongs to another place (l); at present, the subject is 
mentioned merely with a view to illustrate the necessity of opening 
to a jury the most ample view of all the facts which belong to the 
disputed transactions; leaving the consideration of the importance 
due to such evidence to be examined hereafter. 

Agreeably to this notion, and according to the simplicity of Juries for

the ancient law, it was provided that every trial should be had :::~~~ re

before a jury who lived so near to the scene of the disputed (~0!D the 
1'lcmnge. 

• 
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transaction thu,t they might reasonably be stippo~ed to' possess 
actual and personal knowledge of the cir~umstances, to have 
heard and seen what was done (rn). Later experience has shown 
that a knowledge of the facts to be tried, such as a residence in . 
the neighbourhood supplies, affords but an imperfect and dubious . 
light for the investigation of truth; and that justice suffers more 
fi'om the prejudices and false notions of the facts which a resi
dence in the neighbourhood usually supplies, than it gains in 
point of certainty from a previous knowledge, on the part of the 
jury, of the parties or of the circumstances of the case. At this 
day, therefore, it is no longer necessary, either in civil or in criminal 
cases, that the jury should be.returned from the vicinage; they 
are taken, without distinction, from the body of the county at 
large; and being in general strangers to the litigant parties and 
to the facts in dispute, may be presnmed to discharge their im
pOltant duties without paltiality or prejudice. Still, however, 
the end to be attained is the same, although the means of attaining 
it are different; it is still the great object of the law that the 
jury should be fully possessed of all the facts and circumstances 
of the case; and as they have' not been actually witnesses of the 
transaction, either in fact or in contemplation oflaw, the scene is 
to be exhibited to them by the only means of recalling a past 
transaction, that is, by oral evidence and written documents, and 
the jury are to collect the facts by the senses and perceptions of 
others, to whose account credit is due. 

In cor. ;;equence, too, of the frequent failUl'e of direct and posi
tive evidence, recourse must be had to presumptions and inferences 
from facts and circumstances which are known, and which serve 
as indications, more or less certain, of those which are disputed 
and contested. It is, consequently, a matter of the highest im
portance to consider the grounds, nature and force of such 
indirect evidence; and to inquire what facts, either singly or 
collectively, are capable of supplying such inferences as can 
safely be acted upon (n). 

Presumptions, and strong ones, are continually founded upon 
knowledge of the human character, and of the motives, passions 
and feelings, by which the mind is usually influenced. Experience 
and observation show that the condul; i, of mankind is governed by 
general laws, which operate, under similar circumstances, with 
almost as much regularity and uniformity as the mechallicallaws 

(1/1) See the observations made 
abo\'('. 

(n) See Vol. II. tit. PRESUH1'-

TIONS. • 

• 

• 
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of nature themselves do. The effect of particular motives upon FOImdulinll 

human conduct is the subject of every man's observation and °t.fpresumt p-
. . • 10118 U8 0 

experience, to a greater or less extent; and m proportion to his motives. 

attention, means of observation, and acuteness, every one becomes 
a judge of the human character, and can conjecture, on the one 
hand, what would be the effect and influence of motives upon any 
individual under particular circumstances; and on the other hand, 
is able to presume and infer the motives by which an agent was 
actuated, from the particular course of conduct which he adopted. 
Upon this ground it is that evidence is daily adduced in courts 
of justice of the particular motives by which a party was in
fluenced, in order that the jury may infer what his conduct was 
under those circnmstances; and on the other hand, juries are 
as frequently called upon to infer what a man's motives and in
tentions have been, from his conduct and his acts. All this is 
done, because every man is presumed to possess a knowledge of 
the connection between motives and conduct, intention and acts, 
which he has acquired from experience, and to be able to pre-
sume and infer the one from the other. 

The presumption of conduct, or of any particular act, from ~resllmJl
the motives by which the supposed agent was known to be in- ~~~~J!~IU 
fluenced, is more or less cogent as the motive itself was stronger 
or weaker, and as experience has proved it to be more or less 
efficacious in affecting a man's conduct. The presumption of 
particular intention, from a man's acts and conduct, is more or 
less forcible, according to their nature, and their greater or less 
tendency to effect the supposed intention, and the improbability, 
derived from experience, that they could have resultet1. from any 
other motive, or have been done with any other intention. Pre
sumptions of this nature are of most essential importance in 
criminal cases. Where a heinous crime has been committed, as 
for instance, murder, by. means of poison, and where it is obvious 
that theft was not the object of the guilty party, it is essential 
to inquire whether the accused was influenced by any motive to 
commit such an offence; the absence of all motive, whether o( 
avarice or revenge, affords a strong presumption of innocence, 
where the fact is in other respects doubtful, because experience 
of human nature shows that men do not commit mischief wan-
tonly and gratuitously, without any prospect of advantage; still 
less do they perpetrate enormouS crimes, and subject themselves 
to the severest penalties of the law, without the strongest motives: 
'when, on the contrary, other strong presumptions appear against 
the accused, the knowledge that he was influenced by a very 

E2 
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strong motive to commit such a crime, must of necessity greatly; 
add to the probability of his guilt. . 

In criminal cases a question usually arises IlS to the intention 
of the accused, since it is, in genera), the guilty intention with 
which an act is done that renders it criminal; and in numerous 
instances a particular intention is made an essential ingredient 
in the statutory offence, But the intention, which is the mere 
internal and invisible act lor resolve of the mind, cannot be judged 
of except from external and visible acts; and in all such cases, and 
many others, a man's object and motives must be inferred from 
his conduct; and what particular acts and conduct are sufficient 
to indicate the guilty intention which is imputed to the accused, 
is a question of fact to be decided by those who are conversant 
in human affairs, and whose experience enables them to judge of 
the connection between conduct and intention. 

In many of the common concerns of life a man may act from 
a complication of motives which human sagacity cannot unravel; 
the secret workings of which Omniscience alotie can understand; 
but in the case of a crime defined by the law, and where, Conse
quently, both the act itself and the intention are simple and 
definite, so much difficulty does not prevail in the ascertainment 
of intention; in such instances it is reasonable to infer, that a man 
intended and contemplated that end and result which is the 
natural and immediate consequence of the means which he used; 
and this is the ordinary presumption of law, In criminal pro
ceedings, the consideration of the conduct of the accused will, in 
other respects, be found to be of great importance in determining 
upon his guilt or innocence, where there is eithel' no direct 
evidence of the fact, or such as cannot alone be sufely relied 
upon, 

The conduct which may afford an inference in such a case, 
may consist either in the seeking opportunities and means for 
committing such an act, or in attempting to avoid suspicion 01' 

injury by flight, or in concealing any evidence of guilt, or even in 
showing an anxiety to do so; for it is certain tha.t the guilty 
person must have had the opportunity and means of. commit
ting the offence; and it is probable that he wodd previously 
watch for such an opportunity, and he must have procured the 
means. Again, it is also probable that the guilty person, goaded 
by the stings of conscience, or at least actuated by fear of detec
tion and of punishment, would use every effort within his powel' 
to avoid suspicion, or at least inquiry; and experience fully 
pl"Oves that means, in the hour of terrOl" and alarm, are ofteu 
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resorted to by the guilty, in th,e hope of providing security, which J?rcSUIllP' 
so far from preventing or luUin!!' suspicion, provoke and excite tlont~"s to 

~ rno IVCH. 

it, and tum out· to be forcible evidence of guilt. Flight; the 
fabrication of false and contradictory accounts, for the sake of 
divmiing inquiry; the concealment of the instruments of violence; 
the destruction or removal of proofs tending either to show that 
an offence· has been committed, or to ascertain· the offender, are 
circumstances indicatory of guilt, since they are acts to which 
Borne motive is attributable, and are such as are not likely to have 
been adopted by an innocent man; but such, on the contrary, as 
according to experience are usuaUy resorted to by the guilty. 
A full confession (n) of guilt, although it be but presumptive evi
dence, is one of the surest proofs of guilt, because it rests upon the 
strong presumption that no innocent man would sacrifice his life, 
liberty, or even his reputation, by a declaration of that which 
was untrue. The presumption immediately ceases as soon as it 
appears that the supposed confession was made under the influ
ence of threats or of promises, which render it uncertain whether 
the admissions of the accused resulted from a consciousness of 
guilt, or were wrung from a timid and apprehensive mind, deluded 
by promises of safety, or subdued by threats of violence or of 
punishment. It may be proper also to remark in this place, that 
some of those presumptions which have lately been touched upon 
are to be regarded with great caution; for it sometimes happens 
that an innocent, but weak and injudicious person, will take very 
undue means for his security, when suspected of a crime. A strong 
illustration of this is afforded by the case of the uncle, mentioned 
by Lord Hale. His niece had been heard to cry out, " Good 
uncle, do not kill me !" and soon afterwards disappeared; and 
he being suspected of having destroyed her, for the sake of her 
property, was required to produce her before the justices of 
assize: he being unable to do this, (for she had absconded,) but 
hoping to avert suspicion, procured another girl resembling hi:,: 
niece, and attempted to pass her off' as such. The fraud was 
however detected; and, together with other circumstances, ap
peared so strongly to indicate the guilt of the uncle, that he was 
convicted and executed for the supposed murder of the niece, who,. 
as it afterwards turned out, was still living. 

• 

In civil cases also, the most important presumptions are (as 
will be afterwards more fully seen) continually founded upon the. 
conduct of the parties: if, for instance, a man suffer a great 

, 
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Prcsump- len.gel, Of time to elapse without asserting the claini which he nt 
tiQns from last makes, a presumption arises, either that, no real claim ever 
conduct. 

existed, or that, if it ever did exist, it has since been satisfied (0) ; 

• 

because, in the usual course of human affairs, it is not usual to 
allow real and well-founded claims to lie dormant. So the unin~ 
tel'cupted enjoyment of property or privileges for a long space 
of time raises a presumption of a legal right; for otherwise 
it is probable that the enjoyment would not have been acquiesced 
in (p). Upon this principle the Legislature seems to have 
founded the provision in the Statute of Limitations, which raises 
a presumption that after a lapse of six years a debt on simple 
contract has been satisfied; a presumption liable to be rebutted 
by proof of a promise to pay the debt, or an acknowledgment 
that it still remains due, made within the six years (q). 

Ollli.~ion to The conduct of a party in omitting to produce that evidence, in 
prut/llce ' 1 . b' e\'id~lIco e uCldation of the su ~ect-matter in dispute, which is within his 
~iJhhll the power, and w~ich rests peculiarly within his own knowledge, 
anow ~dge •• 
~I.'d p"wer frequently aff " is occasion for presumptions against him; 
II/the purly. since it raises u. strong suspicion that such evidence if adduced 

• 

would operate to his prejudice. So forcible is the nature of this 
presumption, that the law founds upon it a most important ele
mentary rule, which excludes secondary evidence where evidence 
of a higher degree might have been adduced; and this it does, 
because it is probable that a party who withholds the best and 
most satisfactory evidence from the consideration of the jury, and 
;j :,t,empts to substitute other and inferior evidence for it, does so 
because he knows that the better evidence would not serve his 
purpose (r). 

Upon the same principle, juries are called upon to raise an 
inference in favour of a defenda:nt from the goodness of his cha
racter in society; a presumption too remote to weigh against 
evidence which is in itself satisfactory, and which o~ght never to 
have any weight except in a doubtful case (8). . 

Upon similar grounds, presumptions may be derived from the 
artificial course and order of human affairs and dealings, wher
ever any such course and order exist; because, in the absence of 

(0) See Vol. II. tit. PRESUMP

TIONS.-LIMITATION.-PRESCRIPTJON. 

(p) Where a party neglects to take 
nut execution within n year lifter his 

judgment, he must, in general, revive 
it hy scireftiCias before he can proceed 
to execution; nnd this is founded upon 

n presumption that theucLt oruamnge5 
have in the meulltime becn paid. 

(9) Sec tit. LIMITATIONS. Such 
promise~, to Le available, must now 
be ill writing. 

(r) Vide infra, tit. BEST EVIDEllCE. 

(s) See tit. CHAlU.CTnn. 

• 
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any reason to suppose the contrary, a probability arises that the Prc9ump

usual course of dealing has been adopted. Hence presumptions litellls (rom 
I ,e c"'lrse 

nre founded upon the course of trade, the course of the post, the uf ueulhig. 

customs Gf a particular trade, or of a particular class of people, 
and even the course of conducting business in the concems of 
a private individual, to prove a particular act done in the usual 
routine of business (t). 

In all such cases the course of dealing may be proved before 
the jury, and is evidence in matters connected with it. The usual 
time of credit in a particular trade is evidence to show that goods 
were sold at that credit; the course of the post is evidence to 
show that a particular letter, proved to have been put into the 
post-office, was received in the usual time by the party ,to whom 
it was directed. The ground of presumption in this and a mul
titude of similar instances is, that where a regular course of 
dealing has once been established, that which has usually hap
pened did happen in the particular instance; and such presump
tions, like all others, ought to prevail, unless the contrary be 
proved, or at least be encountered by an opposite presumption. 

Where a fact or relation is in its nature continuous, after its Prc~ulllp-
• . h b d .. . tum as to· eXIstence as once een prove , a presumption ansee as to Its continu-

continuance at a subsequent time; for, from the HJ.ture of the ance. 

fact or relation, a very strong presumption arises that it did not 
cease immediately after the time when it waS proved to exist; 
and as there is no particular time when the presumption ceases, 
it still continues; therefore, where a partnership between two 
persons has once been established, its continuance at a later 
period is to be presumed, unless the termination be proved (u). 

,. So, where the existence of a particular individual has once 
been shown, it will, within certain limits, be presumed that he 
still lives. The presumption as to a man's life after a number 
of years must .depend upon many circumstances; his habits of 
life, his age, and constitution: the probable duration of the life 
of a person, as calculated upon an average, may of course be 
easily ascertained in every particular case; but for the sake of 
practical convenience, the law lays down a rule in some instances, 
which appears to have been very generally adopted, that after 
a person has gone abroad, and has not been heard of for seven 
years, it is to be presumed that he is dead (tV). 

(t) See Lora TcnTillgtoll'S cau, 
I Salk. 2U5. 

(u) See tit. r . .LIml £l\5Ulr. 

(11') See tit. POLYGUIY. .EncT

r.I~/ol· Dr U£!ll at LAW.-DuTII. 

E ·1 

• 
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30 INDIRltCT EVIDENCE: • 
Circum- In general, all the affairs and transactions of mankind are a~ 
ItamiRI and} d h' . r .1 • I I prelUIOp- muc 1 connccte toget cr 111 one unhorm anu consistent W 10 e, 

d
riYe e!l- without chasm or interruption, and with as much mutual depend
ence IQ 

general. cnce on each otller, as the phronomena of. natuTe are; they are 

• 

govemed by general laws ; all the links st.'U1d in the mutual rela-· 
tiona of cause and effect; there is no incident or result which 
exists independently of a number of other circumstances con
curring and tending to I its existence, and these in their tum 
are equally dependcnt upon and connected with a multitude of 
others. For the truth of this position the common experience of 
every man may be appealed to; he may be asked, whether he 
knows of any circumstance or. event which has not followed as 
the natural consequence of a numbel' of others tending to pro
duce it, and which has not in its turn tended to the existence of 
a train of dependent circumstances. Events the most unex
pected and unforeseen are so considered merely from ignorance 
of the causes which were secretly at work to produce them; 
could the mechanical and moral causes which gave rise to them 
have been scen and understood, the consequences themselves 
would not have created surprise. 

It If' from attentive observation and experience of the mutual 
CI .mection betwcen different facts and circumstances, that the 
force of such presumptions is derived; for where it is known 
from experience that a number or facts and circumstances are 
necessarily, or are uniformly or usually connected with the fact 
in question, and such facts and circumstances are known to exist> 
a presumption that the fact is tl'Ue arises, which is stronger or 
weaker as experience and observation show that its connection 
with the ascertained facts is constant, or is more or less frequent. 

• 

'1'he presumptions or inferences above alluded to are chiefly 
those which are deducible by viItue of mere antecedent expe
rience of the ordinary connection between the known and the 
presumed facts (x); but circumstantial or presumptive evidence ill 
general embraces a far wider scope, and includes all evidence 
which is of an indirect nature, whether the presumption or in
ference be drawn by virtue of previous experience of the connec
tion between the known and the inferred facts (y), or be a con
clusion of reason from the circumstances of the particular case, 
or be the result of reason aided by experience • 

(r) See tit. CIRCUMSTANTIAL EVI

DENCE. 

0/) See tit. CU\CVMSTANTJAL EVJ-

DENCE; Vol. II. tit. l'nlSVall'TJONS 

3 Comm. 371; Gil. L. Ev. 160. 
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From what has been said, it seems to follow that all the sur· General 
, th all ~ d th rule, nil rounding facts of II. transaction, or as ey are usu y ~enne, C facts aro 

1'es gestm, may bc submitted to a jury, prl)vide~ they can ,be ~y~:~cc:co 
established by competent means, and afford any flllr presumptIOn nfTurd reB-

, , d' t fi hid ~ollBble or inference as to the question m ISpU e; or, as as a rea y inferences. 

been observed, so frequent is the failure of evidence, from accident 
or design, and so great is the temptation to the concealment of 
truth and misrepresentation of facts, that no competent means of 
ascertaining the truth can or ought to be neglected by which an 
individual would be governed, and on which he would act, with 
II. view to his own concerns in ordinary life. Let it be considered, 
then, first, what is thc kind of evidence to which he would natu-
rally resort; and in the next place, how far the law intCiferes to 
limit and restrain the reception of such evidence; remembering, 
at the same time, that all artifidal and purely conventional 
modes of evidence form a subject for future consideration. 

Where an ordinary inquirer could not obtain information Natural 

from any witness of the fact which he was anxious to ascer- f~~,:i~vo!n 
tain, either immediately from such witness, or mediately through t~ilure o~ 

h h ' fi ' h' h h h db' d direct eVl-others, or were t e m ormation w IC e a 0 tame was not dente. 

satisfactory, his attention would be directed to the circum8tances 
which had a connection with the transaction, as ascertained 
either by his own observation, or by means of the information of 
others, to enable him to draw hit:! own conclusions; and in pur-
suing such an inquiry, where it was a matter of importance and 
interest, he would neglect no circumstances which were in any 
way connected with the transaction, which could, either singly or 
collectively, enable him to draw any reasonable inference on the 
subject. All his experience of human conduct, of the motives by 
which such conduct was likely to be influenced under particular 
circumstances, of the ordinary usages, habits and course of deal-
ing among particular classes of society, or in particular transac-
tions, even his scientific skill in medicine, surgery or chemistry, 
abstract probabilities or natural philosophy, might be called into 
action, to enable him, by a general and comprehensive view of 
all the circumstances, and their mutual relations to each otlier, 
to draw such a conclusion as reason, aided by experience, would 
wan ant. 

There is, in truth, no connection or relation, whether it be 
natural or artificial, which may 110t afford the means of infelTincr' 

• ,C> 
a fact previously unknown, from one or others wInch are known. 

Where the connection between facts is so constant and unifornl 
that from the existence of the one that of the other may be inmlc-
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extent ad
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diately inferred, either with certainty, or with a greater or less 
degree of probability, the inference is properly termed 0. pre
sumption (a), in contradistinction to a conclusion derived from 
circumstances by the united aid of experience and reason. 

Circumstantial proof is supplied by evidence of circumstances 
the effect of which is to exclude any othel' supposition than that 
the fact to be proved is tl'Ue. 

The nature and force of Isuch proof will be more properly con
sidered at another opportunit.y. The mere question at present is, 
how far the law interferes to limit and restrain the admission of 
evidence of collateral circumstances tending to the proof of a dis
puted fact. 

In the first place, as the very foundation of indirect proof is 
the establishment of one or more other facts from which the in
ference is sought to be made, the law requires that the latter 
should be established by direct evidence, in tht' same manner as 
if they were the very facts in issue. 

The next question then is, what limit is there to the admission 
of collateral evidence for the purpose of indirect proof: 

The nature of the evidence, and the principles by which it 
is to be appreciated, are, as has already been observed, to a 
great extent common to judicial and extrajudicial inquiries. Its 
force and efficacy, in the one case as well as in the other, must 
necessarily depend either on the known and ordinary connection 
between the facts proved and the fact disputed, or on the force 
and tendency of the facts proved to establish the truth of the 
disputed fact 01' issue, by the excluding any other supposition. 

Great latitude is justly allowed by the law to the reception of 
indirect or circumstantial evidence, the aid of which is cOl)stantly 
required, not merely for the purpose of remedying the want of 
direct evidence, but of supplying an invaluable protection against 
imposition. The law interferes to exclude all evidence which 
fhUs within the description of " res inter alios acta;" the effect 
of which is, as will presently be seen, to prevent a litigant party 

(a) Such inferences nre wholly iude
pendent of any IIctual knowledge of the 
necessity of the connection between 
the known and unknown facts. Many 
of the presumptions which we have to 
deal \Vith, as connected with the pre
sent subject, arc legal presumptions, 
where the law itself e~tablishes a con
nection or relation bet\Veen particular 
facts or predicaments; aSlhat the heir 

to II real estate was seised, or that II 
bill of exchange was founded on lIgaod 
consideration. These, however, will 
be a subject for consideration when 
inquiry is made with respect to the 
artificial effect annexed by the law to 
particular evidence; for such presump
tions nre of nil artificial and technical 
nature, whilst those at present COI1-

lidcl'ed are merely nuturill. 
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from being concluded, or even affected, by the evidence, acts, Rea inter 

conduct or declarations of strangers. And this rule is to be re- alios 1~ln'l 
, •• groUlh,S ° 

garded, to a great extent at least, not so much as a limItation tbe r.ule. 

and restraint of the natural effect of such collateral evidence, 
but as a restraint limited by and co-extensive with the very prin-
ciple by which the reception of such evidence is warranted; for 
the ground of receiving such evidence is the connection between 
the fhcts proved and the facts disputed; and there is no such 
general connection between the acts, conduct and declarations of 
strangers, as can afford a fair and reasonable inference to be acted 
on generally even in the ordinary concerns of life, still less can 
they supply such as ought to be relied on for the purpose of 
judicial investigation. And therefore this extensive branch of the 
rule which rejects the res inter alios acta, may be considered as 
founded on the same principles of natural reason and justice 
which warrant the reception of indirect evidence. 

In the first place, the mere declarations of strangers are inad- l?ec1l1ra

missible, except in the instances already considered, where on tsltOnS by . rangers. 
particular grounds, and under special and peculiar sanctions, 
they are admissible as direct evidence of a fact. Declarations so 
circumstanced may be used. either for the purpose of directly 
establishing the principal fact in dispute, or for the purpose of 
proving the existence of collateral facts from which the principal 
fact may be inferred; but other declarations, which are of too 
vague and suspicious an origin to be received as evidence of the 
facts declared, must also, on the same principle, be rejected as 
indirect evidence. If such declarations as to the principal fact 
be inadmissible, they must also be at least equally inadmissible. 
to establish any collateral fact, by the aid of which the principal 
fact may be indirectly inferred. It would be inconsistent to reject 
them when offered as direct testimony, but to receive them as col
lateral evidence, the more especially as even immediate testimony 
is in one sense but presumptive evidence bf the truth; for it is 
but on the presumption of human veracity, confirmed by the . usual 
legal tests, that credit is usually (b) given to human testimony. 

If, for I'xampl~, the question were whether A. had way-laid 
and wounded B., if the declaration of a third person, not exa
mined on the trial, that he saw the very fact, could not be received 
in evidence, neither, on any consistent principle, could his decla-

(b) Usually, but not necessarily; 
filr belief, amounting to certainty, may 
Ltl fouudetl on the m<:re coincidcnce 

of testimony, without any considera
tion of tho credit due to human 

• vcraCJt,.. 
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ration that he flaw A. near the place, al'meu with !~ weapon, be 
received in order to establish that fact as a link in the chain of 
circumstantial evidence. 

Neither, ill gencl'al, ought any inference or presumption to the 
prejudice of a party to be drawn from the mere acts 01' conduct 
of a stranger; for such acts and conduct are but in the nature of 
declarations or admissions, frequently not so strong; and such , 
declarations are inadmissible, for the rensons already stated. 
Neither can an admission by a stranger safely be received as 
evidence against any party; for it may have been made, not be
cause the fact admitted was true, but fi'om motives and under . 
circumstances entirely collateral, or even collusively, and for the 
very purpose of being offered in evidence. On a principle of 
good faith and mutual convenience, a man's own acts are binding 
upon himself (c), and his acts and conduct al'e evidence against 
him; but it would not only be highly inconvenient, but also 
manifestly unjust, that a man should be bound by the acts of 
mere unauthorized strangers. 

But if a party ought not to be bound by the acts of strangers, 
neither ought their acts or conduct to be used as evidence against 
him for the purpose of concluding him; for this would be equally 
objectionable in principle, and more dangerous in effect, than the 
other. It is true, that in the course of the affairs of life a man 
may frequently place reliance on inferences from the conduct of 
others. If, for instance, A. and B. were each of them insurers 
against the same risk, A. to a largc, and B. to r. ~ mall amount, it is 
vcry possible that, on a claim made against each for a loss, which 
was admitted and paid by A. to the extent of his liability, B., 
trusting to the knowledge and prudence of A., might reasonably 
infer that the loss insured against had occurred, and that he also 
was bound to pay his proportion. It is plain, however, that such 
an inference would rest on the special and peculiar circumstances 
of the case; and that, so far from warmnting the general admission 
of such evidence by inference on a legal trial to ascertain the fact, 
it would supply no general rule, but must be l"C'garded as an 
exception even in the ordinary course of business . 
• In addition to this, it is obvious that whilst an individual 

might with discretion rely on the conduct of othet's, where, 
under the peculiar circumstances, thcre was no reason for sus
picion (in which case a principle of self-interest would usually 
secure the exercise of a. sound discretion), such infcl'cllCCS could 

(c) Sec Vol. II, tit, ADN1S510NS. 
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not be safely left to a jury, who could not possibly be put in R~8 inter 

possession of all the collateral reasons by which an individual ahos. 

mi<rht properly be influenced in trusting to such evidence, and, 
wl~ch is more material, could not act on those collateral circum-

• 

stances of suspicion which would have induced an individual to ' 
withhold his confidence. 

The rule, therefore, opCl'1tes to the exclusion of all the acts EtTcctofthe 

01' declarations or conduct of others, as evidence to bind a party, rule. 

either directly 01' by inference; and, in general, no declara-
tion or written entry, 01' even affidavit, made by a stranger, is 
evidcnce against any man (d). Neither can anyone be affected, 
still lcss concluded, ,by any evidence, decree or judgment, to 
which hc was not actually or in consideration of law privy. 

As this is a rule which rests on the clearest principles of reason 
and natural justice, it has ever been. regal'ded as sacred and 
inviolable. 

The importance of the principle, and the extent of its operation, Does not 

make it desirable to ascertain it.s limits, by inquiring negatively exclude: 

what it does not exclude. 
In the first place, then, it is scarcely necessary to observe, The ncts. 

I ' t d d d I t' I 1 and adml'-t lat a man sown ac s, can uct an ec ara lOns, w lere va un- sions of 0 

tary, are always admissible in evidence against him. party. 

As against himself, it is fail' to presume that his words and 
actions correspond with the truth: it is his own fault if they do 
not. In many instances he is conclusively bound, more espe
cially where he has formally engaged to be so bound; in others, 
his declarations 01' acts furnish mere prima facie presumptions 
against him. The rule, therefore, above adverted to never ex
cludes evidenc~ of any acts or declarations made either by the 
party himself, or which he has authorized, 01" to which he has 
assented (e). 

It is plain also that this principle does not exclude the opera- Lnws and 

tion of any general rule of law or custom; of these, and all their customs. 

consequences, he is bound to take notice at his peril. 
It follows, therefore, that even the acts and declarations of 

others are not excluded by this principle, whenever they have 
any legal operation which is material to the subject of inquiry; 
for legal consequences can no more be regarded as res inter alios 
than the law itself. For instance, where the contest is as to the' 
right to a personal chattel, evidence is admissible, even against 

(if) For illustrations of this gcmcml 
principle, \'iuo infrn, tit. DCPOBITtOto&. 

, JtlllGnlCHS, EXHII:\Ulo),'3. 

(~) Vol. II. tit. AD'"5sro!:&. " 
" go \'. BrowII, 9 D. & c. 936. 
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Doe
l
9
d
not a party who proves that he never sold the chattel; of a subse-' 

exc u e 
facts which quent sale of the property in market overt; for although he was 
~;~~:i!~rl no party to the transaction, which took place entirely between 
011 th~ others, yet as such a sale has a legal operation on the question 
que~hon. at issue, the fact is no more res inter alios than the law which 

• 

Effect or 
the rule a5 
.to declara
tions, &c. 

gives effect to such a sale. So in actions against a sheriff, it 
very frequently happens that the law depends wholly on trans-
actions to which the sheriff is personally an entire stranger; 
where the question is as to the right of ownership to particular 
property seized under an execution, all such transactions and acts 
between others are admissible in evidence, which in point of law 
are material to decide the right of property. 

So in all cases where any statute or law, or decree or 
judgment, is of a public nature, or operates in rem; for to such 
proceedings all are privy. 

Nor does the objection ever apply where the conduct or de
claration of another operates not by way of admission or mere 
statement, but as evidence. Thus, if A. make a private memo
randum of a fact in which B. has an interest, that memorandum, 
generally speaking, would not be evidence against B.; it would 
fall within the description of res inter alios; but if it were a 
memorandum of a fact peculiarly within the knowledge of A., 
and made in the usual course of business, and especially if A. by 
that entry charged himself, it would be admissible in evidence 
after the death of A.; not that it operates against B. by way of 
admission of the fact, for if so it would be admissible whether A. 
were living or dead, but because, under those circumstances, the 
law considers the cntry as a proper medium for communicating 
the original fact to the jury, the testimony of A. himself being 
unattainable. 

So the declarations of deceased persons, and evidence of re
putation, in matters of public prescription and pedigree, are 
admissible, not because strangers have any power to conclude 
a party by what they may choose wantonly to assert upon the 
subject, but because the law considers the evidence to be suffi
ciently deserving of credit, as a means of communicating the real 
fa.ct, to be offered to a jury. And whenever that is the case, it 
is obvious that such declarations or reputation are no more res 
inter alios than if the declarants themselves had stated what they 
knew upon oath to the jury. 

Dcclara- In the next place, although the general principle above an
tions uc-. nounced excludes the declarations, writings, acts and conduct of 
COmpil/l'yID'; 
acl.. strangers, as falling within the gcncl'lll description of res inter 
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alios acta, the objection does not extend to a class of dec1ara..; ~h.r od. 

d d 'b d d I t' . fi I\Ils~lble. tions airea y escn e as, ec am lons accompanymg an act; or 
these, when the nature and quality of the act are in question, 
are either to be regarded as part of the act itself, or as the best and 
most proximate evidence of the nature and quality ofthe act. 

Hence it is that declarations made by a trader at the time of 
bis departure from his residence or place of business, are evi
dence of the intention with which he went. . His real intention, 
in such a case, cannot be inferred otherwise than from external 
appearances, from his acts, and his declarations are collateral 
indications of the nature of his acts and his intention in doing 
them. (f) Upon the same principle, in Lord George Gordon's 
case, the cries of the mob, at the tiJne they were committing acts 
of violence, were held to be adl ·i~~ ... le evidence to show their 

, 
intention (g). Such evidence is alsu admissible in actions against 
the hundred, in case of an action to recover the value of pro
perty feloniously demolished by persons riotously assembled. In 
the case of Aveson v. Lord Kinnaird(lt), declarations by the 
wife, at the time of the plaintiff's effecting an insurance on her 
life, were admitted, for the purpose of showing that she was in 
a bad state of health at the time. Again, in order to prove that 
a husband had obliged his wife to leave his house by ill treat
ment, the declaration of the wife at the time of leaving the house 
was held to be admissible evidence against the husband to 
prove the fact. Here the fact itself of leaving the house was 
material and admissible, and the declaration accompanying the 
fact was collateral evidence of the nature of the act. 

It is, however, to be particularly observed, that in these cases, 
when declarations or entries (i) are admitted in evidence as palt 
of the res gest(J! or transaction, they are admitted, either because 
they constitute the very fact which is the subject of inquiry (h), 
or because they eludicate the facts with which they are con
nected, having been made without premeditation or artifice, and 
without a view to the consequences; and as such they are the best 
evidence, it may be better than even the subsequent testimony of 
the party who made them, to prove the object for which they are 
admitted in evidence; for the party who made the declaration, 
if he were competent as a witness, would frequently be under a 

(1) See tit. BANKRt'PT. 

(g) 21 Howell's St. '1'1". 542. 
(II) 6 East, 11m. 
(i) In future, to avoid repetition, 

the term declaration alone will be 
used; bllt it must be rcmcmbcrClI, 

that the same principle applies to 11 
• Wl'ltten entry. 
(k) Sec Kent v. Lowell, 1 Camp. C. 

177 j and sec tit. ENTlUES BY TUIIID 

PEnSON. 

• 
Declara
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temptation to give a false colouring to the circumstarice when its 
tendency was known; besides, as in this cas,e the effect of the 
evidence is independent of the credit due to the party himself, it 
could be of no use to confirm his credit by examination upon 
oath, and his declaration as a mere fact is as capable of being 
proved by another witness as any other fact is.' 

.A recital ' It sometimes happens that a declaration is evidence for a par
~:!c~fo~vi. ticular purpose, although it is not to be taken as evidence to 
some pllr- prove the truth of the fact declared; for the rule seelllS to be, 
~~~~~h ~:~t that if the declaration be evidence as a circumstance in the cause, 
for others. for any purpose, it is to be received; and the jury are to be 

Collaternl 
facts. 

directed not to consider it as in evidence for other purposes, for 
which, abstractedly, it could not have been received; as, for in
stance, where it is used as introductory of some other matter. 
Suppose the question to be, whether A. had wounded B., if C. 
had asserted in the presence of A. that he had seen him wound 
B., this would be admissible evidence, but only as introductory, 
and for the purpose of introducing and explaining A.'s conduct 
and behaviour when the charge was made, and his answer upon 
that occasion, and not as having any intrinsic tendency to prove 
the fact asserted. . 

In the next place, it is observable that the principle is con-
fined to those cases where an inference is attempted to be made 
from the acts, conduct or declarations of strangers, on the pre
sumption that they would not have done such acts, or made such 
declarations, had not the fact so to be inferred been true; and 
that it is the want of any certain 01' known connection between 
such acts 01' declarations and the truth of the fact which occa
sions the exclusi()n. Hence it is that the principle does not 
extend to the exclusion of any of what may be termed real 
or natural facts and circumstances in any way connected with 
the transaction, and from which any inference as to the truth 
of the disputed fact can reasonably be made. 

Thus upon the trial of' a prisoner on a charge of homicide or 
burglary, all circumstances connected with the state of the body 
found, or house pillaged, the tracing by stains, marks or impres
sions, the finding of instruments of violence, or property, either 
on the spot or elsewhere, in short, all visible vestigia, as part of 
the transaction, are admitted in evidence, for the purpose of con
necting the prisoner with the act. 

Such facts and circumstances have not improperly been termed 
inanimate witnesses. It may be asked, whether the same prin
ciple which excludes all inferences from the acts, conduct and 
declarations of others, ouglJ~ not also to exclude such real cir-
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cumstances; for an artful person may not only c;leceive by speak- Collateral 
ing and writing, but may also create false and deceptive appear- fncts. 

ances, calculated to induce others to draw false conclusions from 
them; he may act as well as speak a lie, and may deceive by 
false facts as well as false expressions (l). Real facts, that is, 
such as are the object of actual observation, in contradistinction 
to mere recitals of facts, are in themselves always true, ,,"hilst 
a mere recital or statement may be wholly false; and althf)ugh 
collateral circumstances, when considered without careful com-
parison, may, either in consequence of contrivance and design, or 
even from accident, present appearances which tend to false con
clusions, that tendency is always subject to be corrected by 
a multitude of other facts which are genuine. 

The whole context of facts must be c~nsistent with truth; to 
speak more properly, they constitute the truth; if all were known, 
nothing would be left for inquiry; the greater the number known, . 
the more probable will it be that an artificial or spurious fact, 
from inconsistency with the rest, will be detected, and the truth 
manifested. 

This is the more evident, when it is considered that the prac-

(0 An ancient and celebrated argu
ment supplies an illustration. Ayoung 
man who was blind, a resident in his 
father's house, was charged by his step
mother with having assassinated his 
father by stabbing him whilst he slept. 
The evidence was circumstantial; and 
one of tile prominent facts urged 
against the son was the circumstance 
that the walls of the apartments 
which separated the chamber of the 
fhther from that of the son were 
smeared with the impressions of bloody 
hands, preceeding from the chamber 
of the father to that of the son. With 
respect to such evidence, which ac
cording to the rules of our law would 
clearly be admissible, it may be object. 
ed, that such appearances may have 
resulted from the art and cunning of 
another, for the very purpose of im
plicating the accused; and also it may 
be, as suggested in the case cited, for 
the further plII'pose of screening tho 
real perpetrator IIf tho offence. 

. Since, then) it is possible that such 
\'01 .. I. 

appearances may be the result offrnud 
and artifice, ought they to be ad. 
mitted; or, at least, are they not 
subject to the same objection which 
is urged against the receiving evidence 
of the declarations or writings of 
others? The answer seems to be, that 
although a possibility exists that such 
appearances may have resulted from 
contrivance and design, yet that much 
less danger is to he apprehended from 
the reception of such evidence of actual 
facts than would result from receiving 
evidence of mere statements of facts. 

In the case above supposed, two ch'· 
cum&tances tended to show that the 
traces on the walls wero the result ·of. 
artifice lind imposture. The accused 
being blind, night to him was the 
same. as the day, and being familiar 
with the apartments, he wanted not 
the walls for his guidance. The im
pressions on the walls were all equally 
clear and distinct; had they been na
tural and genuine, they would have 
gradually become faint and indistinct. 

F 
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tice of creating false appearances must always be difficult, limited 
in its extent, and constantly subject t() detection and exposure 
from a comparison of the decepti'fe fact with such as are un-
doubtedly genuine. . 

By way of illustration, the fonowing instance m&y be selected : 
A person having been robbed nnd murdered, the body is so 
placed by the offender, with a discharged pistol beside it, as 
naturally to induce the inference that the deceased had fallen by 
his own hand; but on close examination, it is discovered that 
the ball extracted fi'om the body, and which occasioned death, 
is too large to have been discharged from that pistol, an incon
sistency which immediately detects the imposture, and refutes the 
false inference to which some of the circumstances apparently tend. 

The general admission, therefore, of evidence of the actual 
visible state of things, in the absence of any special reason for 
suspecting fraud, is quite consistent with the exclusion of state
ments or declarations, as contradistinguished from real facts; such 
statements may be altogether fictitious, they are easily invented, 
and would therefore be the more dangerous, because if they were 
to be admitted to any credit they would usually be conclusive. 

At all events, there is a strong practical necessity for resorting, 
especially in criminal proceedings, to the aid of circumstantial 
evidence; the consequences would be infinitely mischievous if 
such evidence were to be excluded; and the real practical result 
from any suggestions as to the probability of fi'aud and decep
tion being practised through the medium of such evidence, is, 
that it ought in all cases to be received and acted on with the 
highest degree of caution and circumspection. 

l'os,sessi.on; As the possession and enjoyment of disputed property arc 
Ol/elent m-
5IrrIlU~nI5. always indirect evidence of right, by reason of the obvious and 

natural presumption, when the right is in other respects doubtful, 
that such possession and enjoyment so acquiesced in had a lawful 
origin; so, acts of open delivery of possession, or written instru
ments by which a dominion over such property was exercised, and 
with which the possession and enjoyment correspond, are also 
presumptive evidence of right; for these are, in fact, not mere 
recitals of a fact, but are themselves acts of dominion and owner
ship. Hence, when such instruments are so ancient that their 
connection with acts of enjoyment and dominion cannot be 
proved by the testimony of living witnesses, they are nevertheless 
admissible as the best and most proximate evidence to explain the 
origin and nature of such possession and enjoyment, where they 
can by other evidence be sufficiently connected with those facts . 

.... 
• 
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. Hence it seems that to support any presumption or inference F.~'enliftla 
. fi' t'" . I 1o ouch from such an mstrument, rst, Its an lqUlty IS essentia ; secondly, pn·.of. 

that it should have been found in the place or repository in 
which a true and genuine deed or writing of that kind would have 
been deposited (m); thirdly, that it should be free from all sus~ 
picion which may rebut the presumption raised in its favour (n); 
fourthly, in order to give it any weight, it should be supported 
by pl'oof of possession or enjoyment, corresponding and consis-
tent with it (0). Upon such a connection the force, if not the 
admissibility, of such evidence essentially depends. Declara~ 
tions are, as has been seen, evidence as explanatory of the act 
which they accompany; and where long-continued enjoyment, 
and user of a right, has been proved, extending as far back as 
the duration of human life will permit, a deed or writing which 
is consistent with such usage and enjoyment, and explanatory of 
it, may, under the same principle, be fairly admitted, as afford-
ing a presumption that it was a genuine instnJment which has 
been used and acted on. And where proof of the actual execu-
tion and use of such instruments would have been evidence, 
then when such proof is absolutely excluded by lapse of time, 
the production of the deed, coupled with such circumstances as 
give it credit, appears to be the next best evidence which the 
case admits of, and when accompanied ,vith proof of actual en
joyment, affords a strong presumption as to the existence of the 
right according to that deed. Hence ancient licenses on the 
court-rolls, granted by the lords of a manor in consideration of 
certain rents, to fish in a particular river, are evidence to prove 
a prescriptive right of fishery in that river, without any proof of 
the rents being paid, where it appears that such rents have been 
paid in modem times, or that the lords of the manor have exer-
cised other rights of ownership over the fishery (p). But it was 
held, that to give any weight to such evidence it was necessary 
to support it by evidence of payments, or of acts of owner-
ship (q). 

Where the question was, whether by the custom of a par
ticular manor, a custom existed that after the turbary had been 
cleared away from a certain moss, the lord had a prescriptive 
right to hold the land cleared away, free from all right of com
mon, it was held (in all action between a grantee of the land 

(m) Vide irifra, PRIVATE WRITINCS ( p) Rogers alld others v. Allen, cor. 
-ANCIENT DIIEDS. . Heath, J. 1 Camp. 309. 

(n) Ibid. (9) Per Heath, J. 1 Camp. 311. 
(0) Ibid. 

11 2 
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and one who claimed right of common in the locus' in quo, in 
respect of an ancient messuage) that counterparts of old leases 
found among the muniments of the lord of the manor, by which 
such cleared portions of the moss, had from time to time been 
granted by the lord, were admissible in evidence, although they 
were so old that no one could spel'.k to possession under them. 
It was objected, both at the trial and on a motion for a new 
trial, that such evidence ought not to be admitted without proof 
of enjoyment under those leases. ,But the Court held that it was 
clear that such leases might be given in evidence; they only 
showed the existence of a fact, viz. that at the time of the dates 
of the leases the lord granted the land after the moss had been 
taken away (1'). 

It is to be observed that oral or written declarations, although 
excluded as direct evidence of a fact, by the rules which govern 
the reception of such evidence, may still in many instances be 
used indirectly as explanatory of other evidence. Thus though a 
letter, stating particular facts, could not be read in evidence merely 
becaw;e it was so sent, yet if the party to whom it was addressed 
wrote an answer, such answer might be read as evidence against 
the party who wrote it, and the letter to which it was an answer 
would be admissible for the purpose of explaining such answer. 

So letters and declarations in themselves inadmissible, are 
admissible if they communicate any fact to the party against 
whom they are read which either affects the lights in question 
or explains his subsequent conduct. Thus the proof of notice 
of the dishonour of a bill of exchange to a drawer or indorser is 
evidencz, not of the fact of dishonour stated in the notice, but 
because such notice casts a legal liability on the party to whom 
it was given. So again, in an action on a policy of insUl'ance, 
for a libel, keeping a mischievous animal, m"licious prosecutions, 
policies, 01' indeed in any other case where the knowledge, 
motives or intentions of the parties were material, communica
tions, whether oral or written, might be very important evidence, 
though not of the truth of the facts communicated, yet for 
judging as to the motives, intention and honesty of the party 
to whom the communication was made. 

Of the class of facts which require proof by means of indirect 
evidence, thcre are some of so peculiar a nature that juries cannot 
without other aid come to a correct conclusion on the subject. 
In such instances, where the inference requires the judgment 

(I) Clarksoll v. Tf~Jodho!lse, 5 T. It. 41'l. 
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of persons of peculiar skill and knowledge on t.he particular Que~tiou5 
suhject, the testimony of such as to their opinion and judgment of skill. 

upon the fads, is admissible evidence to enable the jury to come 
to a correct conclusion. Thus the relaticn between a particular 
injury inflicted on a man's body and the death of that man, is 
un inference to be made by medical skill and experience, and 
may be proved by one who possesses those qualifications. So 
again, . where the question is as to a general result from 
books, &c., accounts of a voluminous nature are admissible in 
evidence; a general result from them may be proved by the tes-
timony of one who has examined them. 

Having thus noticed the great principles which affect the ad- Exclusion 

missibility of evidence in reference to the main sources from °df secol1; 
ary cn-

which it is derived, whether it be in its nature direct, as derivable dClicf!. 

from original testimony, or indirect and collateral, as consisting 
·in facts and circumstances collateral to the principal subject 
of inquiry; another rule, which operates to the exclusion of evi-
dence, not generally, but on comparison with other and more 
satisfactory evidence, is next to be noticed. It is a general rule 
of evidence already adverted to, that evidence of an infc1'ior 
deg1'ee shall not be admitted whilst evidence of a ltiglw1' and 
more satisfactory degree is attainable. This rule, it will be seen, 
-depends on a well-founded jealousy that the best evidence is 
withdrawn, and the inferior substituted, from a desire to suppress 
the truth. As this is a principle which affects the general nature 
of proofs, its application will be better considered hereafter, in 
conjunction with other rules applicable to the nature and modes 
of proof. 

There are some instances where the law excludes particular Exclusion 

evidence, not because in its own nature it is suspicious or doubt- from policy. 

ful, but on grounds of public policy, and because greater mis-
chief and inconvenience would result from the reception than 
from the exclusion of such evidence; on this account it is 
a general rule, that the husband and wife cannot give evidence to Husband 

affect each other, as it seems, either civilly or criminally. For and "ife. 

to admit such evidence would occasion domestic dissension and 
discord; it would compel a violation of that confidence which 
ought, from the nature of the l'~lation, to be regarded as sacred; 
and it would be arming each of the parties with the means of 
oficnce, which might be used for very dangerous purposes (s). 

. (s) Co. Litt. 6. b. Sec Vol. II. II us
DAIW AND WJI'E. The rule, it will lie 
6cen, does not cxtCl1\] ttl criminal 

chnft.;es founded UII ,·iolencc llficrcd 
ttl the wili!. 

l' 3 
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Upon the same principle, the law prohibits a barrister, solicitor 
or attorney, £l'om divulging that which has been reposed in him 
confidentially by his client. This prohibition rests on very obvious 
principles of convenience and policy. It i.s absolutely essential to 
the ends of justice that the fullest confidence 8hould prevail be-
tween a litig;lInt and those who conduct his cause; and it is 
equally clear that there wpuld be an end of all such confidence, 
if the agent could be compelled to divulge all he knew. It is 
Ilufficient here, according to the plan originally proposed, to state 
this principle generally: its practical operation and effect, as to 
the relative situation of the parties when the communication was 
madc, the nature, time and manner of thl! communication, will 
be discussed hcreaftcr (t). It may be ob~erved here, that this is 
the privilege, not of the counselor attorney, but of the client; 
and, therefore, that the former ought not to be allowed to 
divulge his client's secrets, even though he should be willing to 
do so. 

The same principle evidently applie~ to the case of an inter
preter between an attorney and his client. 

Hcre, however, the law draws the line, and the principle of 
policy which, in the instances of husband and wife, and of at
torney and client, forbids a violation of confidence, ceases to 
opemte. The law will not permit anyone to withhold from the 
information of the jury any communication which is inlportant 
as evidencl'. however secret and confidential the nature of that 
communication may have been, although it may have been made 
to a physician or a surgeon, or even to a divine, in the course of 
discharging his professional duties; for it has even been held, 
that a minister is bound to disclose that which has been revealed 
to him as matter of religious confession (u). 

Wi'nr~5 not Upon a principle of humanity, as well as of policy, evel'" 
['''lIno to J 

• • c:rllmnuto 
himself. 

witness is protected from answering questions by doing which he 
would criminate himself. Of policy, because it would place the 
witness under the strongest temptation to commit the crime of 
perjury; and of humanity, because it would be to extort a con
fession of the truth by a kind of duress, every species and degree 
of which the law abhors (x). It is pleasing to contrast the 

(I) Seo Vol. II. tit. CONFJDENTUL 

COloUIUSICATION. 

(II) Penke, N.P.C.77; Butler v. 
Moore, Macnnll, :153 j Vaillant v. 
DodermL'Ud, :) Atk. 524. 

(r) It is partly UpOIl this priuci\,lc 

thnt nn examination of a prisoner, 
taken before n mngistl'llto 00 oath, 
cannot be afterwards rend against him 
as n confession. Another reason is, 
that the oath is utra-judicial. 
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humanity and delicacy of the law of England in this respect with 
the cruel provisions of the Roman law, which a.llowed criminals, 
and even witnesses in some instanccs, to be put to the torture, 
for the purpose of extorting a confession (y). 

There are also some instances in which particular evidence is 
excluded on grounds of policy, where the disclosure might be 
prejudicial to the community. Thus, in a state prosecution, 
a witness cannot be called upon to du. ~Iose the names of those 
to whom be bas given information of practices against the State, 
whether such persons be magistrates, or concerned in the ad
ministration of government, or be merely the channel through 
which information is communicated to government (z). So it 
was held, that an officer from the Tower of London could not be 
examined as to the accuracy of a plan of the Tower which was 
produced (a). Upon thesame ground, an official communication 
bet.ween the governor of a colony and the law-officers there, 
relating to the state of the colony, cannot be disclosed (b). So 
it seems, that the orders given by the governor of a foreign 
colony to a military officer acting under his command, ought 
not to be produced (c). The sanle objection applies to letters 
written by a secretary of state to a person acting under his 
authority (d); and, as it seems, to minutes taken before the privy 
council (e). 

(y) Seu Quintilian's Inst. C. Do 
'formentis, Pan. lib. 48, 8.242. 

(:) R. v. H~I!SOIl, 2 Starkic's C. 135j 
nnd II note fmm lIardy's Case, by 
Abbott, J. ib. 136 j and Lord ElIcnbo
rough's obscn'ations as to Stonc'! ClIse, 
ib. 137; 24 Huwell's Stnte Tr. 753. 

(II) R. v. Watson, 2 Stnrkie's C.148. 

(b) Wyatt v. Gore, Holt's C. 299. 

(c) Cooke v.lIfll.rr.cell, 2 Starkie's C. 
185. The document was therc called 
for, in order to provo that the plain
tiff's factory had been destroyed in 
consequence of urders frum tho de
fendant j and it was held, that al
thollgh on principles of public con
veniencc the document could not be 
read, the elTcct was the same as if 
the document had not existed, and 
that thc witne~~ might be asked 
whether what had been dOlle had 

not bcen done by order of the de
fendant. 

(d) 2 Starkie's C.186. 
(c) 6 St. Tri. 2111, !nycr', Case, 

Wherc the commandcr-in-chief direct
ed the defcllllnnt, a major.general, with 
six other officers, to inquire into thc 
conduct of a plaintilT,and to report the 
{,pinion of tho CJfficers, and ~he plain tilT 
bruught nn nction for an alleged livel 
contuiued in that report, and the se
cretary of the commander-iu-i:hicf nt
tended with the minlltes of tho report. 
the Court refused to allow it to be 
read. llome v.Bentinch, 2B.&B. 130. 
So official communications between an 
agent of government and a secretary 
of state j Andcr.on v. Sir W.llamilton. 
~ B. & B. 156; are also privileged. 
For further observations on this sub
ject, sec tit.\V IT:lESS-CONFlDENTIA.L 

COMMUNICATION. 

1" 4. 

On grounds 
of stalt 
policy. 
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Thus £'l.f the law controls the admission of ordinary evidence, 
by the appiicatioll of excluding tests; it is next to be considered 
how ffll' the law interferes to create evidence, 01' to add to its 
efficacy, by artificial means. 

It is essential, in the first place, that the law should provide 
the means of presCl'ving public statutes and ordinances, the 
decrees and judgment of its courts, and many other transactions 
of public interest, and for authenticating them as such when it 
should become necessary; and it is also essential to the con
venience of individuals that the evidence of their mutual dealings 
and engagements should not be left to depend on the defective 
memories of living witnesses, but should be preserved by the aid 
of' written memorials, mutually agreed upon, for the purpose of 
perpetuating those transactions. The law itself, therefore, pro
vides authentic memorials of judicial proceedings, and of many 
other matters of a public nature, by means of' its own officers 
specially delegated io the trust (j). 

Of' this description are the rolls of Parliament, public regis
ters, and all records of courts of justice; and as these are 
made by ministers or officers specially authorized by the law, for 
the very purpose of perpetuating the facts which they contain, it 
is to be presumed that they are tme roo'morials, and they arc 
admissible evidence of those facts, though they are not sanctioned 
by t.he ordinary tests of truth. And it may further be observed, 
that as these memorials relate for the most part to matters of 
public concern and notoriety, the application of the ordinary 
tests is not so requisite as in ordinary cases. On this principle, 
even books of history are admissible to prove public and noto
rious historical fhets. 

But though the law in such cases does not require the aid of 
the ordinary t.ests of' truth, yet in these, as well as in all other 
instances, the 1'es inter alios acta is always excluded. Many of' 
the matters whieh the law records by instruments of its own 
creation are of a public nature, to which all may lw considered 
privy; as in the case of public proclamations, acts of' state, public 
registers of birth and marriages. In the case of judicial records, 
although in one Remie they are of public notoriety, and there
fore, although such a record is always evidence of the mere fact 
that such a cause was litigated and such a judgment given, 
whenever the mere fact is material, yet they are not admissible 
evidence of the filets and rights decided by the decree 01' j uJgment, 

U) See tit. JUD(,~m\'l. HU':URO, 
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where they arc of a private nature, unless as against one who 
was party or privy to the proceeding, nor usually, as will be 
seen, even then, unless he who offers the evidence was also 
a party or privy; in aU other cases the objection that the afiilir 
was res inter alios acta must prevail (9). 

As the l.tw creates instruments for the purpose of evidence, so 
it frequently annexes to them an artificial weight and conse
quence on grounds of legal policy. 

Thus a record in a judicial proceeding is in many instances 
not simply admissible evidence, hut conclusive as t(} the facts 
adjudged (It). 

It is however very clear, that the previous verdict of a jury is 
not only inconclusive, but that in its own nature it cannot possibly 
be conclusive as to the truth of a fact which it proposes to ascer
tain, where that filct is again disputed. It is possible that the 
former jury may not have been supplied with sufficicnt evidence 
to cnable them to come to a correct conclusion, or that they may 
have fallen into errol', or even that they have been swayed by in
direct motives. But the law, on a strong principle of policy and 
convenience, and in order to exclude continual litigation, fi'cquently 
annexes an artificial conclusive effect to a former verdict. 

Again, where formal instruments are prescribed or adopted by 
convention, for the purpose of manifesting and perpetuating the 
acts and transactions of private individuals, the law interferes not 
only in prescribing the munner and form, but also in giving an 
artificial eficct to such instruments. 

The ordinary instances in which the law prescribes the form 
and manner in which private persons shall express their acts, in
tentions, and record their cngagements, are, in cascs of wills of 
real property, grunts of incorporeal rights, which must be evi
tienced by a specialty; agreements, which in many instances 
prescribed by the statute of fi'auds (i); must be evidenced by some 
written mcmorandum of the transaction. In these and other 
instances where the law prescribes the form, thc evidence of the 
filet must of course consist in proof that the legal requi8itc8 have 
been complied with in the particular instancc. 

The admissibility of such conventional means of perpetuating 
the transactions between individuals, falls for the most part within 
the ordinary and natural rules of evidence. They are, in effect, 
formal admissions by the parties who make them, and as against 
themselves are therefore admissiblp-. The admission of such 

(g) See tit. JUDGMENT. (h) See tit. JUDGMtNT. ·RECOflD. 

(i) Sec fnAl'lJs, ST. 01'. • • 

Records. 
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. evidence is quite cons:stent with the general rule which ex
cludes all that is res inter alios; such evidence would thcrefore 
be admissible independently of any artificial rule of law, but 
when admitted, the law frequently annexes an artificial efficacy 
which it would not otherwise possess (It). 

The law not only in many instanccs prescribes the manner 
and form of the instrument by which such acts and intentions 
shall be signified, but frequently annexes an artificial and arbi
trary effect to such evidence. Thus the law provides that 
a specialty, such as a bond, shall carry with it intrinsic and 
conclusive evidence that it was founded on a good and sufficient 
consideration, without any other proof; that a bill of exchange 
shall afford, not conclusive, but prim{/, facie evidence of consi
deration; whilst in othe!' cases of mere parol engagements a con
sideration will not be presumed, but to give them eficct must 
usually be alleged and proved. 

The doctrine of estoppels by deed affords another prominent 
instance of the law's interference to annex an artificial effect to 
particular evidence. It is a general rule of law that a man shall 
be estopped or excluded from the averment or proof of that 
which is contrary to his admission by deed (l); but he is not 
estopped in the strict legal sense of the term by a mere oral ad
mission, or even a Wl'itten one not under seal. Independently of 
an artificiall'ule, there is no reason why a man should be estopped 
or excluded from asserting the truth in one case and not in the 
other. So also there are numerous instances where, 011 a just and 

(Tc) See tit. DONO.. DEED. DILL 

OF EXCIIANGE. 

(I) See tit. DilEO. In an original 
writ the defendant was described as 
T. B. of C. in the county of N.; upon 
a writ of error brought to reverse the 
outlawry, the errors assigned lVere, 
that '1'. B. lVas not hefore, or at tho 
time of the origin:!1 writ, of or COI\

versant in C. aforesaid, and that there 
was not any town, halDlet or place of 
the name of C. in that county. Plea 
to this as~ignment of CI'l'OfS, that 
plaintiff prosecuted his writ with in
tent to declare upon a bond made 
by the defendant, by which he lVas 
described as T. B. of C. in the county 
of N. Held, that this was an estoppel.· 
Bonl!Cl' v. Wilkinson, 6 n, & A. 61l2. 

The rule that a party is estopped by 
hii deed, docs not hold where he is 
contracting for the benefit of the pub
lie; thus, as a trustee under a pnblic 
turnpike act, or where to admit it 
would control a public statute. Fair
title, ex demo ]l.Iytton v. Gilbert, 2 

T. R. 169. 
A. having obtained a patent as for 

a new invention, but which in fact 
had been discovered already, enters 
intv an agreement, under $eal, with 
B., permitting him to usc it in n par
ticular manner. In an action on the 
agreement by A. against B. for using 
it in a different manner, B. is not 
estopped by his deed from disputing 
the novelty of tho invention. 1Ia.!lnc 
v. M«llb!h 3 T. It 438. 
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equitable principle, the Courts hold a man to be concluded by 
his own conduct. and representation of a fuct, although contrary 
to the truth. If~ for instance, a man induces a tradesman to 
supply a woman with goods by a representation that she is his 
wife, he will be concluded by that representation, and will not 
afterwards be admitted to show that she wus not his wife (m). 

In the next place, the law intelfCl'es by annexing to particular 
classes of evidence artificial presumptions, as contradistillgl1ishcd 
from the natural inferences and presumptions which It jury would 
have made by virtue of their own knowledge and experience. 
Such presumptions are not rules for aniving at the simple truth; 
on thl' contrary, they are frequently lIsed for the very pl\l'pose 
of excluding the truth 011 grounds of special legal policy. Their 
object is to annex particular consequences to certain defined pre
dicaments; in fact, therefore, they are in their operation mere 
rules of law. 

For instance, the law raises a presumption of title on an 
undisputed possession of land for twenty years; but if li'om such 
a possession unanswered, title must be presumed, the result is 
precisely the same as if the law had said nt once, that twenty 
years of adverse possession, unanswered, shall confer a title. 

Such artificial presumptions are of two kinds; first, those 
which are made by the law, that is, by the Courts which admi
nister the law, without the aid of a jury; secondly, such as can
lIot be made but by the aid of a jury. The former again con
sist of conclusive presumptions, which, like the presumptions 
juris and de jure of the civil law, admit of no proof to the con
trary, 01' are simply presumptions juris, which may be rebutted 
in fiLCt, or by some other presumption raised by the facts. Thus 
a deed under seal; where the execution of the instrument stands 
unimpeached, affords conclusive evidcllce of consideration (n). 

But although the law will presume or intend, on proof of a fine, 
that it was levied with proclamations, or that. the heir-at-Iaw of 
one who died seised of an estate was in possession of that estate, 
yet these are but prima facie presumptions, which may be re
pelled by actual proof to the contrary. 

(m) See Vol. II. tit. ADMISSIONS • 
• 

Where a person assents to an act, and 
dcri.cs and enjoys a title under it, 
he cannot impeach it. Rer v. Stacey, 
1 T. R, 4. 

Where a copyholder has been ad. 
mittcd to a tenement, and dono fealty 

to a lord of a lllr,.nor, he is eSlopped, 
in an action by I he lord for a forfeiture, 
from showing th"t the legal estate was 
nut in the lord a ~ the time of admit
tance. Nepcwl". Budden, 5 B. & A. 
6:.16. 

(n) Vol. II. tit. PRESUMPTIONS. 

l'rraump. , 
tlum. 

• 
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Other pt'esumptions, agnin, which mny be termed presumptions 
in law and fhet, arc those which are recognized and walTnnted 
by law as the propel' inlhences to be made by jUl'ie~ under 
p:l, :I:ulm.' circlIlllstance~; these, it will be seen, nrc founded 011 

principles QI' policy and convenience, and not un frequently on an 
analogy to express rules of' law. Thlll'l, in the instance above 
mentioned, a j IIry would be warrantcd in presuming, and cven 
directed to presume It right, from evidence of an adverse and 
uninterrupted enjoyment of lands ft)l' twenty years, in analog), 
to the provisions of slat. 2t Jac. 1; although if the jury did not 
inter the right from sllch evidence, the Court could not do it. 

~ - -.. ----- -_. --_.--_.-. 

OF TilE INSTRlJ:llENTS OF E\"IDENCF.. 

II.\ .... I N G thus l'ollsidt'\,ed generally the principles 'rhich regu
late the admission of' cridence, we are next to consider what arc 
the means and instmments of evidencc; how they me to be pro
cmed and used; their admissibility and efieet. TheHc are, first, 
ora 1 witncsses, examillcd riViI voce in comt as to f,lets ,vithin their 
own knowledge, and ill sOllie particular instances, as to what the" 
have heard; alld secondly, written evidence. 

And first, as to oral witnesses. Oral testimony, it is to he 
!"(·nmrkcd, in natural order precedes written evidence. It is in 
general more proximate to the fiwt than written evidence, being 
a direct communication by one who possesses actual knowlcllg2 
(1' ! fact by his senses; whilst written evidenl'l~ in itself requires 
1; .Juf~ and must ultimately be derived ti'olll the smile sourcc 
with oral evidence, that is, fl'Om those who posHcsscd actual 
knowledge of the thcts. 

Under this head may bc considered, 
1st. The mode of enforcing the attendance of a witness in 

civil and criminal cu"es, and his production of' wr:tings 
in his possession. The incidents .to his nttcndancc and 
defilUlt. 

-2dly. "'bjections in excIl.t::iion of his testimony. 
3cHy. The mode of examination in chief; cross-examinat:on, 

and re-examination. 
4thly. The mode o~ rebutting his testimony. 
[)thly~ The mode of confirming his tcstimony. 
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1st. The mode of (mforcing the attendance of a witness in 
civil and criminal cases, and also of enfol'cing his productioll of 
writing~ ill his possession, and the incidents to his attendance 
01' defimIt. 

1. His attendance upon the trilll is enforccd by .~lIbp(£l/rt ',: 

lwuws COl'pll.~, in civil as well as cl'iminal cases, and al:;o in the 
latter by means of his rcco~l1izallce. 

Thc attendancc of a witnesH in ch'U cases (0) is compelled 
(where the witncss is not in custody) by meam; of a suhpama, 
which is a judicial writ, commanding the witness to appeal' at the 
trial to testily fbI' the plaintifF 01' defendant, undcr pain of fiJl'
li~itil1~ 100 I. in case of' di:;ohedience (p). One writ cannot con
tain thc names of more than timl' witnessl's ('I), and 1ll1l~t he 
renewed at every subsequent assizE'S 01' sitting, if the cause he 
made a remanet (1'). But if the subpUlnu l'ontain mOl'e t.han foUl' 
witnc!'!'es, a witness who is served with It subpcena-tieket in COIIl't 
cannot refu,;l! to give evidence (s). A subpccna-ticket, whi(~h is 
a copy of the writ (t), should be made out fin' each witness, and 
must be f'crved UP()II him personally (u), a reasonable time before 
the day (jt' ; l'inl (.r). .l\'ntire in London, at two in the afternoon . , 
calling upon the witne:;~ to attend at the sittings at'Vestminster 
the same day, is t()I' short (y). 

The service of a ticket is sufficient (z), but the original should 
he shown to the witness when the t.icket is delivered to him. It 
is also requisit.e, in civil cases, to tender to the witness his rea-

(II) COlllmissioncrs of bankrupt had 
power to enli.rce the attcnuance of wit
nesses, unuer the stat. 1 Jac. 1, c. 15, 
s.lO; anubyt.he49Gco.3,c.12I,S.I3, 
bankrupts in execution arc to be brought 
belin'e theO!. And nolV see the stat. 
6 G. 4, c. 16, il!fi'a, US. Under the 
stat. 1 J ac. 1, c.15, it was 1I0t necessary, 
upon summoning a witness to attent! 
befi.re cOllJmissioners of bankl'llpts, 
that hi· expenses should have becn 
tendered (Battic v. Gresslc!/, 8 East, 
319); and therefore a warrant issued 
by tilt) cOllllnissiullcrs on account oC 
the non·attendance of u witness with
out lawl!11 illlpeuiment,unu !Iuthorising 
his arrest, was legal, anul'roof of ex
cus~ lay on the party !Ine,teu. lb. 

(p) Sec the form Tidd's P. ApI" 
e. 35, s,16. The stut. 5 Eliz. c.9, 

s. 12, gil-cs an additional remedy of 
11> I. to thl' party griel'eu. 

(I]) Cowl" RtG. 
(1') ~!Jcl/'1l"al/l .,'. RUIIII, T. 24 G. 3 ; 

Tidd, 723, 3d cd.; Gillett v. MUW/nWI, 

T. 47 G.3· C. P. 
(s) Cowl" U4G. 
(t) It is sullicicnt if the subprenn

ticket contain the substance of the 
writ. 5 l\Jod. 355; ero. Car. 540. 

(ll) To warJ'!lnt nu attachmcnt, 
I)UtrI'C, whether personal scn'icc be 
nccessary in thc CIISC of un action. 
Smule v. Ti'llitmifl, Stl'. \054; Wa/(c
fidrl's Case, Cas. Tem. Hurdw. 313. 

(.t·) 1 Str.51O; 2 Str.I054. 
(!J) }JUlI/11I01Ie! ~-. Slc'{t'fll't, Str. ;'10. 

(z) Goodlfin \. Wcst, Cro. Car. 522. 
540; llIaddison v. Shol'e, 5 Mod. 355. 

Compul
sory pro
cess on 

• wllnrss not 
in custudy. 
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F.~pcn!~sof son able expenses, not only of going to attend the triul, bllt al:,1o 
Willies,. of his return; for although he may refuse to be sworn till such 

expenses be paid, the party may not choose to call him, and he 
may find it difficult to get home again (a). Where the witness 
lives within the bills of mortality, it is usual to deliver a shilling 
with the subprona-ticket for his attendance in London or at W cst
minster (b). In othm' cases the sum tendered should be propor
tioned to the circumstances. Where an attachment is moved for, 
the Court will not enter into any nice calculation as to the expense, 
but will consider whether the non-attendance originated in ob
stinacy or not (c). If a feme covert be subpccllued, the tender 
should be to her, and not to her husband (d). In an action under 
the statute of Elizabeth, it has been held, that the payment of 
a shilling, with a promise to pay the witness all further reason
able charges upon his appearance, which the witness accepted, 
was sufficient (e). The case of a witness bonafide brought ovm' 
from a foreign country, does net differ in plinciple from a witness 
resident in this country; and the expenses in each case of hifl 
going to and from the place of trial, and of his residence, are 
allowed on taxation of costs (f). 

A witness is not in general entitled to remuneration for loss of 
time (9)' 

A witness in a civil case may maintain an a.ction for his ex
penses, altho·-'g h he has refused to give evidence at the trial 
because they !lUve not been paid (It), 01', as it seems, although 
the cause has not been called on (i); but he cannot recover for 
loss of time even upon an express assumpsit (It). 

(a) Chapman v. Pointon, 2 Str. 
1150; Fuller v. Prcnticc, 1 II. n. 49; 
llallclt v. ]}Icars, 13 East, 15; Ex parte 
Roscoe, 6 Meri\'. 191. The obligation 
depends on the stat. 5 Eliz. c. 9. 

(b) 2 Str. 105 t; Tidd's Pro 848; 
3 m. Com. 369. 

(c) Chapman v. Pointon, Str. 1150. 
(cl) Cro.Eliz.122; Jon. 430. 
(c) ero. Car. 522. 540; March, 18. 
(f) 'l'remaillc v. Faitll, 1 Marsh, 

563; 6 Taunt.lIll; 4 Taunt. 55.699. 
(g) 5 Maule & S. 156; and 1,(Iwr!! 

v. Doublcda!!. there cited; Willis V. 

Peck/lOlli, 1 n. & n. 515; Severn v. 
Olive, 3 B. & n. 72. In < 1rne ill
stances, however, s'lch ex ,enses have 
been allowell to attornics •. ml medicol 

practitioners; 51\1. & S. 159. But see 
Collins v. Godcfro!/J 1 n. & Ad. 950. 
'Where a foreign witness would not at
tend without being paid for loss of 
time, the costs were allowed; Lonergan 
". Royal Exchange .Assu7'llnce Compan!/, 
7 Bing. 729; though detained pending 
an injunction; ib. 

(h) Hal!elt v.Mears, 13 East, 15. 
(I) Barrolll v. Humphries, 3 B. & A. 

598, doubting Bland v. SwaDord. 
Peake's C.60. See 1iallett v. Meurs, 
13 East, 15. 

(lc) Willis v. Peckhalll, 1 n. & n. 
515. In the late case of Collins v. 
Godejt,o!!, 1 B. & Ad. 950, it was helll 
that all attorney, who attended on a 
subpccnu, could maintain 110 action 
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A witness who ba, been summoned before commissioners of 
0. bankrupt may recover the expenses allowed by the commis
sioners, although he was a creditor, and the allowance was by 

parol (I). . . 
If a. witness WIlfully neglect to attend upon the suhpccna, he ]s 

guilty of a. contempt of Court, for which he is liable to an attach. 
ment (m). He is ',llso liable to damages at common law, in an 
action on the case by the party injured(n); and lastly, by the 
stat. [j Eliz. c. 9, S. 12, he shall forfeit for such offence 10 l., and 
yield such further recompense to the party grieved as, by the dis
cretion of the Court out of which the process shall issue, shall be 
awardcd (0). The most usual mode of pl'Occcding is by attach
mcnt, ill which case an affidavit of pel'sonal service is necessary, 
and of the payment or tender of reasonable expenses (p). 

for compensation for loss of time; 
• alld an express prOlUlse to rel'}t:;}erate 

would make no difference, for it 'YlJUld 
Le without n consideration to sup
port it. Dut expenses of subsistence 
to n seafnriug man, though an English-
1111111, have he en allowed. Bert,!! v. 
Pratt, 1 B. & C. 276. The expenses 
of making scientific experiments, with 
a \'ieIV to e\'idcnce, are not allownble. 
Severn v. Olive, 3 B. & B. 72. 

(l) Yarker v. Botltam, 1 Esp. C. 65; 
under the stnt. 1 Jac.], c. 15, s. 10. 

(m) 1 Str. 510; 2 Str.. 810. 1054. 
1150; Cowp. 386; Doug. 561. 

(11) Doug. 56]. It has been said 
that 110 action lies unless the cause 
were called upon, and the jury sworn; 
Bland v. SrwDol'd, Peakc's C. 60; but 
IJU. and see the observations of the 
Court in the case of Barrow v. Hum
phries, 3 B. & A. 598. 

(0) In an action to recover the ten 
pounds, the plnintilT must set forth 
special damages; Cro. Cnr. 522. 540j 
Goodwin v. West, Jon. 43G; 5 Mod. 
355; 1'01' unless there be a party grieved 
there is no cause of forfeiture. Aliter, 
ero. Eliz. 130; Leon. 122. An action 
will not lie for further recompense 
unless it bas been assessed by tho 
Court out of which the pl'Ocess issues; 
neither the Judge nor the jury at Nisi 

Prius are competcnt to do it. Pellr.~o" 
v. lIes, Doug. 556 . 

(p) Chapman v. Poil/ton, 2 SU·. 1150. 
It seems that all attac\lIllent will be 
gl'llutctl by the Court of C. P. as well 
as by the Court of l\. D.; but that the 
practice \Vas formerly confincd to the 
Court ofK D. See Str. 1150; Dumes, 
33.497; Ld. Raym. ]528; ] H.ll. 49; 
5 Taunt 260. Thc Court will not 
grnut an attachment unless n clear 
case of contempt be mnde out. An 
attachment hns been refused where 
the whole of the expenses of the 
jOU\'llcy, nnd of the neccssnry stay at 
the place of trial, were not tendered 
at the time of serving the 5ubprena 
(Fuller v. Prelltice, 1 H. D. 49). So 
where, the witness living at the (lis_ 
tance of thirty-fuur miles from the 
assize town, the expenses were not 
tendered to him till the evening brfore , 

the trial (Horlle v.Smitll, 6 Taunt. 9). 
So where the witness, ill the course of 
the third day's attendance, left the 
court to attend to urgent business of 
his trnde, although the consequence 
was a nonsuit; no notice having been 
given him, when the subprena was 
sel'ved, when the trial would come on 
(BlandJord v. De TaMet, 5 Taullt. 260); 
even although the witness was induced 
to leave court b.y the representations 
of the defcnuaut'ti attorncy. 

Cume
qurllcc of 
dj~ubl·· 
cJ ic ncr .• 
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Where the witness is in custody, his testimony i~ obtained by 
means of a habeas corpus ad testificandum, which was grantable 
at the discretion of the Courts at common law (g); !tml by the 
stat. 44 Geo. 3, c. 102, allY Judge of the Courts of King's Bench 
and Common Pleas in England or Ireland, or any Baron of' the 
Court. of ExcheqlH'r of the degree of the coif in England, 01' any 
Baron of' the Comt of Exchequer in Ireland, or any Justice of' Oyer 
and Terminer, or gaol ddivcry, being such Judge or Baron, may 
at his discretion award a writ or writs of habeas corpus f'0l' 
brin<rino- lip any prisoner or prisoners detaincd in any gaol or 

'" '" prison, before any of the said Courts, or any sitting of' Nisi Prius, 
01' before any other comt of' record in the said parts of the said 
Unitcd Kingdom, to be examined as a witne:;;s, &c. in all) cause 
or causes, matter or matters, civil or criminal, depending or to ]Je 
illll'tired into or determined in any of the said courts (1'). 

An application for such writ, eithcr to the Court or to a 
Judge (s), must be aecompaniell by an affidavit of the applicant, 
stating that the witness is a material one (t); and if he be at 
a great distance, the affidavit should further show the 111ate
\'iality (II). It is said (;t.) that the affidavit should also state that 

A witness is guilty of a COII

tempt of Court in not IIttcndillg at 
the l1ssiz('s under a subpuma, ul

thou);h the cause be not called 011' 

Ba/TU1I' V. 1J 1l7lljJhric,~, 3 n. & A. 5gB, 
1'. C. doubting the case of Blalld v. 
Slm[1ol'd, Peake's C. 60. 

The atlida\'it to !nund an attach
ment in the P. C. mllst state that the 
witness was !luly called at the trinl. 
1I11llcollll v. }\lI!J 3 Moore, 222. It 
seems that the name of the witness, 
illserted in the copy of the Sll bpcclla 
at the time of service, may be inserted 
in the original writ of suhpccna when 
the witness b called. TVlIkrjield v.GlIll, 
Holt's C. 526, cor. Gibbs, C.J. 

(q) Sec Titld's Pro 858; Ex parte 
Tillutsoll, 1 Starkie's C. 470. The 
<';OUI·t of Common Pleas I'efilsed to 
~rant an order to commit a pri50ner 
to the custody of the warden of the 
Fleet, who had heen charged in CIlS

tOlly of the sheriff IIpon an extent, aud 
brought up on n habeas corpuo for the 
purpose of heing examined ns n wit· 

ness in a ch'i! 
2 Moore,3:J. 

• smt. 

(,') Previous to thi; statllte it WIIS the 
usual practice lor the Courts to a wnrd 
this writ upon mOlioll, accol1lpnnied 
with n proper atlidavit. By the stnt. 
43 G. 3, C. 140, a Judge of any of the 
cOllrts at \V cstminstel' may at his dis
cretion amcnd a writ of habeas corpus 
fiu' bringing a pri50nel" detained in any 
guol in Englnnd before a court-mar" 
tial, or before commir.sioners of bnnk· 
rupt, commissioners for auditing puhlic 
accounts, or other COlli missioners act· 
ing by virtue of any roynl commissiun 
or warrant. 

(5) The application ought, it secm~, 
to be made to a .T udge at chambers. 
Gordon's Case, 21\1. & S. 5B2. 

(/) Co\\'p. (jj2; Pcnke's Ev. 192,3, 
4th cd.; Fortescue, 396; 4 State 'fl'. 
60fJ. 

(u) Tidd's Pl'. 4th cd. 724. 

(r) Pellkc'~ Ev. 201; Tidu's PI'. 724. 



ATTENDANCE OF HAnEAS CORPUS. 81 

tIle witness is wining to attend; and this appears to be necessary 
where the witness is not a prisoner, as in the case of a seaman on 
board a man of war, for he cannot be brought up as a prisoner 
without his consent (y); and therefore in such case it should ap
pear that the witness has been served with a subprona, and is 
willing to attend (z). 

This writ wilInot be granted to bring up the body of ll. prisoner 
of war (a); and he cannot be brought up without an order frow the 
Secretary of State; and the writ was refused where it appeared to 
be a mere contrivance in order to remove a. prisoner in exeeution(b). 
If the Court make a. rule, or the Judge grant his fiat, the writ is 
sued out, signed and sealed, and is left with the sherif!~ or other 
officer in whose custody the witness is, who will bring him up 
on being paid his reasonable charges (c). 'Vhen the attendance 
of a material witness cannot be procured, either in a civil 01' 

criminal_ proceeding', the usual course is, eithel' to move to put 
of!' the trial (d), or to examine him upon interrogatories. 

WIIPI1 
gl'all tcu. 

The compulsory process in criminal cases is, .first, by meailS of In criminul 

a subprena issued in the I\ing's name by the Justices of the court case" \~it-
Jll'S~l'!) lor 

in which the oftence if; to be tried (I); the more usual course the prose-

is, secondly, for the justices or coroners who take the informa- cntiull. 

ti()ll~, (~xaminations and depositions, to bind the witnesses under 
the statute of 7 G. 4, e. (B, s. 2, by recognizance, to apprar at the 
next gaol delivery or qumtel' Hessions to give evidence(g). The 
justices (It) may take these recognizances at any time before the 
trial; and if the witness refuse to enter ;11to such rccogllizallce, 

(y) HC,I' \', llod/lalll, Cowp. 672. 
(z) Ib; but this seems to be ullne

cessary where the party is an actual 
pri~olJer; for there is 110 l'eaSOIl why 
he should not be com pelled to attend 
us well as a person who is at large, or 
for allowing him, because he is a pri
soner, to depl il e a party of the benefit 
of his testilllllllY. 

(a) Furleg v. Ncronham, Doug. 419; 
6T.lt.497; 7T.lt.745. 

(b) 3 Burr. 1'140. 

(c) 'fidd, 726; I Cromp. 24!1. 
Qu, whether .he officer may require 
an indemnity? lIe wonld be liable 
for an escupe if he brought np a pri
soner in exccutiou for debt without 

VOL. J. 

stich a \V1 ;t. R. v. Eli::. Cellicr. 3 St. 
'fr, 97 j It. v. Sir John l'i'iClld, ~ St. 
'fl'. 599. 

(d) Sec below, tit, TIlIAL. 

(c) Vid, iIUi'll, DEI'OSITIONS. 

(f) R, v, Wng, 8 T, R, 51l5j see 
ib. us to the form of the affidavit ill 
moving 101' an attachment. Where 
the 'witnc.s resides beyond the juris
diction of the cOllrt, a stlbpleua may 
be bsued from the crown-office; ib. 

(g) 2 St, 'fr. 580; 4 St. 'fl'. 37; 
Dult, J. HI; 4 COlllm.359i 2 Uaw. 
C.46, s,17. 

(II) M.lgistrates cannot in general 
enforce the attendanLc of witnesses 
except in cases of felony, v,.)lCre a pri

(; 
, 
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the justice 01' COroner may commit him, or bind him to his good 
behaviour, and to appear at the next gaol delivery or quarter 
sessions of' the lleace (i). Where a feme covert, having given 
evidence before a magistrate in a case of felony. refuses to attend 
at the trial, or to find sureties, the justice may commit her (/t). 
If the witness cannot find suretic~, the justice ought to take his. 
own recognizance; it would in such case be illegal to commit 
the witness (1). In proceedings before the justices of the peace 
at their quarter sessions, whose jurisdiction does not extend 
beyond the county for whieh they act, in order to procure the 
attemlallce of a witness who "~sides in another county, the pro
cess is i~sued fi'om the crowll-office (m). \Yhei'e an oRender who 
Ilas escaped from one part of the united kingdom is tried ill 
another, under the stat. 13 Geo. 3, c. 31, and 44 Gco. 3, c.92, 
and in general by virtue of the stat. 45 Geo. 3, c.92, s.3, service 

, 

of a subpamu on a witness in one part of the united kingdom 
to gi\'P evidence in a criminal prosecution in another part, is as 
effectual as if the witness had been served with the subprena 
in that part of the united kingdom where he is required to 
appear, and upon default, notified by a certificate under the 
seal of the court whence tIle subprena issued, to the COllft 
of King's Bench in England or Ireland respectively, 01' of the 
Hi~h Court of Justiciary in Scotland, he is liable to be punished 
as for a contempt of the process of those courts respectively. By 
tIle express provision of the latter statute (sec. 4), the witness can
not he punished for a default, unless the reasonable expenses of 
coming and attending to give evidence, and of returning, have been 
tendered to him. In other cases the witness is bound to obey the 
writ, or to perform the condition of his recognizance, although no 

~ 'cr is brought before them on sus
I,J ' '. of felouy; fllr in such cases the 
, ~, :l & 3 of Ph. & M. C.l0, (nnd 
now the st. 7 G. 4, c. 64, s. 2), which 
requires them to take the examinations 
uf those who bring the prisoner, inci
dentally gi\'cS them a power to exa
mine witll~sscS upon oath, nllll to 
enforce thc nttelldancc of material 
witnesses. Belll/ctt v. lVut,lVlI, 31\1. & 
S. 1; Dalt. J. c. ,6; Lalnb. 517; 
12 Rep. 13'1. Sec the stut. 15Geo. 3, 
c·39· 

By particular statutes courts of 
vadoUi! jurbdictions havo power givcn 
thcm to cniorctl the attendance of 

witnesscs. COl/llllis~ioners of bank
rupt, by thc slat. 1 .Tac. 1, c. 15, s. 10. 
ant! sec I he ~tnt. 5 G. 2, c. 30, s. 6, uml 
49 G. 3, c. 121, s. 13, and the late st. 
6 G. 4,'c. 16, s. 33, i'!fi'a, 35. COUlts 
martini, by the stut. 55 G. 3, c. 103, 

s. 28. COlllmis,illncrs of inclosure, 
by stat. 41 G. 3, c.109, s. 33, 34· 

(0 2 Hale, P. C. 52. 2112; Dalt, J. 
Ill; BCll1l(tt V. lVlltsoll, 3 1\1. & S. 1 ; 

Haw. L. 2, c.ll, s.53, nnd c. 16, ~. 2. 

(Ie) Bel/llctt v. 11'lLtSUIl, 3 M. & S. I. 

(I) Per Gl'lIham, D. Doumin Sum
Iller A~shes, 1327. 

(Ill) :Sec n. v.Riqg, 8T.R.585· 
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'expenses have been tendered to him (n); for the calls of justice 
are paramount to all private considerations and claims (0). In 
cases of felony, the Legislature hus made !1rovision for the 
expenses of the prosecution and witnesses (p). 

(II) 2 St. Tr. 124; lle.1.' v. Love, 
1 Durn's J. 533· 

(0) Hawk. b. 2, c. 46, s. J 73; 
2 Ualc, 282. It is the COllllllon prnc
tire in criminal cuses for the Court to 
dircct the witucss to gi \'e his el'idence, 
notwithstanding his delllurrer on the 
ground that his expenses have not 
been paid. Some doubt has been ex
pres~ed on he sultiect (Chitty's Crim. 
Law, vol. J, 612), on ccount of the 
provision for payment of expellses hy 
the stat. 45 G. 3, c. 92, s,3. It seems, 
IlOwever, to be without foundatiOl:: 
if, in geneml, a witness were entitled 
to his expenses in a criminal as well 
us in a civil case, the clause in that 
statute fill' payment of such expenses 
would have been unnccessary. A 
witness subpreuacd to give evidence 
in a diOerent part of the ul'ited king
dom, would usually be plaCed undcr 
greater difficulty, and subject to a 
greater expense, than in ordinary 
cases. 

(p) The stat. 18 Geo. 3, c.I9, s.8, 
has directed, that where any person 
shall appear, on recognizance or sub
prenn, to give evidence as to any !jmnd 
or petit larceny, or other felony, 
whether any bill of indictment he pre
ferred or not, to the grand jury, it 
shall La ill the power of the court, 
provided the person shall, in the opi
nion of the court, have bOWl fide at
tended in obedience to such recog
Ilizance or suhprella, to order the 
treasurer of the county, &c. to pay 

him such SUIll as to the court shall 
seelll rcasonable, not exceeding the 
expenses which it shall appear to the 
cOllrt the said person was bOl/(l fide 
put unto by reason of sllch recog
nizance 111111 subprena, lIIaking a rea
sonaLle allowance, ill elise he shall 
appear to 'be ill poor circumstances, 
for trouble and los~ of time. Sec 
also the statutes 25 Geo, 2, c. 36 » 
27 Geo. 2, c. 3, s.3. The latter or 
these statutes extends to those Lases 
only where the witness was IJOund hv 

• 
recognizance to appear. These sta-
tutes are confined to cases of felollY. 
It v. Justim if tllc West Ridi1lg Iff 
YlJrksllire,7 T. R. 377. 

Dy the statute 58 Geo. 3, c. 70, s, 4, 
the court before which allY person is 
prosecuted or tried fur nny gmnd Ill' 

Jletit larceny or other felony, lIlay 
order the sherif}' or treasurer of the 
county to pay co the prosecutor, orany 
other person who shall be uound to 
prosecute or give evidence, &c. or 
who shall be subprenaed to give evi
dence, and who &hall a~ pear to give 
evidence, or who shall a~pear to the 
said court to have becH llctive in the 
apprehension of any person or persolls 
accused of any of the ofl'tmces specified 
in the several Acts recited ill the 
statute., as well the costs, charges 
lind expenses which the prosecutor 
slmll be put to in preferring the indict
ment or indictments agaillst the person 
·01' persons so llccused, as lllso such 
sum and sums of money as to the 

, 

, • The recitrd Acts nre 4 W. & 1\1. c. G, relating to hig:hway robberies; 
6 & 7 w, 3, c. 17, relating to the counterfeiting of coin; 10 & II W. 3, c, 23, 
to Lurglaries, house.breaking, roLLing i1nhops, &c.; 5 Ann ':,31, to bous£:
breahrs; 14 Geo, 2, c, 6, tu the stealing and destl'O),ill,; ~her 1) and othel' cattle; 
and 15 Geo. 2, C.IO, to-the utlcriug of counterfeit coin. 

G2 

• 

I II criminal 
CU~t'M. 



34 , 
, 

Wiincss for ,At common raw, B d~fendant in capital'case!:I had nC:I'meanSOI 
defendant 11' th d f' h' b h If 'h' ill crimiool compe mg e atten ance 0 wltnesses on, IS e a WIt out 
cases.-

, 

, 
, ' , , 

said court shall seem rensonable"to, . ~ . . ~ 

reimburse such prosecutor and 'wit. 
nesses, person or persons, so cO,n. 
eerned in s1lch apprehension os 'afore
said, for the expenses they shall b!'ve 
been severally put to in attelldil)g 
before the grand jury to prefer such 
indictment or indictments, and ih 

, ' 

otherwise carrying on such pI'osecn-
tion; ond also to compflnsate such 
prosecutor and witnesses, and "person 
Of persons, in such apprehension as , 
aforesaid respectively, for their loss of 
time and trouble in such 'apprllhension 

• •• • • 

and prosecution as aforesaid, , 
By the stilt. 7 Geo. 4, c, 64~ it is 

enacted, that ihe court before which 
any person shall Le prosecuted or 
tl'ied for any felony, is hereby autho
rized lind empowered, at the request 
of the prosecutor, or of any other per-

o , • • 

son who shall appem' on recogmzance 
or subpcena to prosecute or give eYi
dence against nny person accused of 
any felony, to order payment unto the 
prosecutor of the costs and expenses 
which such prosecutor shall incur in 
preferring the indict,olfont, . and also 
payment to the prose~utor and \ti~ 
nesses for the prosecution, of such 
5UmS. of monay as the 'court ~hall 
deem reasonable and sufficient to 

• 
reimbu~e such prosecutor aud wit-
nesses for the· esponses they shall 
have severally ii!~urred in atteuding 
before' the examining Imagisb'ate 01: 
magistrates or gr(lnd jury, ,and' in 
othorwise carrying on such 'prosecu;. 
tion, and also to conipensate them for 
their trouble and loss of time therein; 
and although no bill of indictment be 
preferred, it shall still be lawful for 
the court, where any person shall,. in 
the opinion .of the ,cour,t, bona fide 
have attended the court in obedience , 

to nny such recognizance or subpamn, 
to. otdlit [l(lYll;lcut unto such person. 

, , ' 

, , 

,of !lu~h sum of mOlley as to the. cou~t 
• '.. v 

,shall seem rensonable nnd suffiCIent" 
to reimburse such person for the ex- 0 

penses: which: he 'or' Bhe shall 'biwe-: 
bona fuie incurred by reason of attend
ing before the examining magistrate at ' 
'magistrates, imd by rcason of, such 
recogniiance or subprenn; and· also 
tu compensate such person for trouble 
luld loss of time; and the amount of ' 
the espenses for attending before the 
'examining magistrate' or magistrates,., 
'and tbe compensation fo'r trouble and 
less of,time therein; shall be ascer-, 
tained by the certificate' of such, 
magistrate'or,magistrates, granted be- ' 
fore the trial Of' attendance in court,. , 
if such magistrate or magistrates shall ' 
think fit to grant the same; and the' 
amoimtof all th~ other' expenses and 
compensation shull be ascertained by 
the proper officer of the court, suh.· 
jeet nevertheless to the regulations to. 
be established in the manner herein
nfter mentioned. ' 

Sec. 23- That where any prilsecutor 
or other person shall appear before 
any court 011 recognizance or subprena 
to prosecute or give' evidence against 
any persl'~ indicted of. any,assault 
'with intent to commit .felony, . of any 
attempt to commit felony, of any riot • 
of any misdemeanor for receiving any 

• stolen property,knowing the Bame ,to- ' 
have ,been 5toleo;of any assault upon 
'a peace officer in' the execution of hit. ' 

, , . 
'dUtY7 or upO!) any' persOll aCtiDgul 
'aid of such, officer,. of any. neglect or 

, 

breach' of duty as a peace officer, of 
auy assault committed in pursuance 
crany conspiracy to raise the .rate of 
wages, of lulowingty and designedly, 
~btaining any property by f."lse pre- . 
tences, of wilful and iudecent ex;" 
posure of the person, of wilful \lnd 
corrupt perjury, or of subornation of' 
perjury 1 every ,such court is hereby,; . . ' .-
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1\ special (n'der from the Court;· and ·if they attended voluntarily For de

they coUld not be sworn (q). But in cases of misdemeanor adefeu- fendants. 

.dant might always take out subprenas as of c(}urse (r). By the 
j:ltatute7 Will. 3, c. 3, s. 7, it wa~providedJ that defendan~s, in case 
(If treason, should have the same process to compel the attendance 
of witnesses for them as was gTanted to compel ,Vitnesses to 
'appear against them;a,nd ,ever since ~he statute 1 Aim. 2, c.9, 
's. 3, which provides that witnesses for the prisoner, in cases of 
treason or klo-ay, shall be sworn in the same manner as the wit-
·~esses for the Crown, and be sUbject·w the same punishment for 
,perjury, the process by subprena is . alk>wed to defendants in 
'cases of felony, as well as in o~er instances (8); and consequently., 
as the law now stands, a witness, who refuse~ after being sub
'Prenaed to attend, to.give evidence for ·adefendant in<B. criminal 
(lase, would be liable:to an attachment.for a:contemptlOf court.. , " 
· . By the sta~ 6 Geo. 4; c. '16, s. 33, commissioners of bankrupt III ballk. 

;may summon before them any persons whom they believe to be ruptos· 

'CapabJe of affordinginfol'lI1ation concerning the trade, dealiugs or 
estate of the bankrupt, and. in default they may \()rder the party 
·.summoned to be apprehended. Every witness is'entitled to have 

• 

;his expenses tendered him( t). ' 
Where either party (!aJIDot safely proceed to irial on account of Procecdiftg 

.... 1.. b f'" l' h '. where the 'we a sence 0 a .matena Wltness, t. e pl'Opel' course IS to move .witness 
• t • • 

.the Court in term time, or to apply to a JndgE: in vacation,' or to ('annot be 

h J d h · . ffid . ff h ,procured. t e u ge at t e Slttlllgs, on .a .. pro.pel' a aVlt, to put 0 te 
tl'ial(u~ , • 

• 

authorized lind empowered to order 
,payment of ,the ·costs and expenses of 
·the prosecutor and witnesses for ·the 
prosecutiori, tog~ther with a -(:ompen
sntion for their trouble and.' loss of 
time, in ,the same manner as conrts 
are hereinbefore authorilZed and em
powered to order the' same in cnses 
:.or feloIlY·; and although liD bill (If in-
· dictment be preferred, it shall still he 
-lawful for the Court, where any person 
·shall .. have bond .:fide ntt~nded the 
Court ill obedience' to any Such re
'(:ognizance, to' order payment of the 
· expenees of such person, together 
''Vitli 11 'compensation for his' or her 

• 

·trouble and loss of time, ,in the same 
'lIlanner as in cases of. felony;· pro
"Iided, that in cases -of misdenieanOl' 

• 

• 

• 

the power of ordering the payment of 
expen.seS and compeDsnoon shall not 
·extend to the attendance before the 

, .. .. . 
, examlmng magIstrate. . 
, (q) 2 ,Haw. c. 46, s. 17&; Re;r v. 
Turner, .2 State Tr. 505; I State Tr. 
969; 3 State Tr. 1002. 

(r) 2 Haw. c. 46, s. 170; I States 
Tr.969; 2 State Tr. 238.252.450. 

.. (8) -2 Haw. c.46, s. 172.' . 
(t) 6 G: 4, c. 1-6, s. 35. 
'('U) This is granted by the Court 

where it· appears',that injustice would 
be ,done by refusing, the application., 

,and that the party ;who applies has 
conducted himself fairly; In some 
instances it has been refused evell to 

n 'defendant, where it nppeafCld that 
. he:intended to set up a defence·whicb, 

G3 

, 

, 

• 

• 
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• WITNESS:: 
, • , 

Where a witness is resident abroad, oris going abroad, the 
proper course is to apply to the Court to have him examined on 
interrogatories (x).' , , 
, 

Suhpoona 
dUC~B 
tecum. 

, Where an instrumeJ.lt is, ju the hands' of a third person, the 
production is compelled by means of a writ of subpama duces 
ter.um (y). " 
, By this Writ the, witness is compellable, it seems, to produce 
ail documents in his possession, unless he have a lawfuI or rea-:
eouable excuse to the coutral'Y (z). Of the validity of the excuse 

, 

• • 

• 

, , 

, 

though legal, is not favoured, liS that 
the plaintiff is an alien (Robimon v. 
S"'9th, 1 B. & P. 454); or even to 
give the' defendant ali opportunity 
which he has lost by his neglect of 
IIpplying to a court of equity ,for a 
commission (Calliarcl v. Vaughan, 1 B. 
& P. 212); so, iu general, where the 
IIpplicant has been guilty of improper 
delay (Suunders v.Pitman,l B.& P.53). 
Such II rule will not be grant~d to, 
a defendant after pleading a sham 

, , 
plea, unless he will pay the money 
iuto court. Tidd's Pro 831. 

An npplication to put off the trial 
• 

to a future sittings will not be granted 
. attheinstance of the plaintilf,.be!:au~e 
he may withdraw his record; but 
wheu, in consequence of some &udden 
indisposition or accident, a witness'is 

. unnble to attend, but is likely to be 
able to do so hefore the sittings are 
over, the Judge will usually mako an 

"ordenhat the cause sbnll stand over. 
·:;Ansley v." Birch, 3 Camp. G. 333. 

Where a defendant makes the ap-
, plication ilt Nisi Prius, the course is 
to give notice to the plaintiff's at
tomey, with a copy of the affidavit, 
which, where tbe defendant is abroad 

, or out of the WilY, may be made by 
his attorney or a third person. Penk.:!,s 

. C. 97. The' affidavit should, stllte 

, . 
• 
procure his future attendance. See 
Tidd's App. 312. ' 

(or) lrifro, WRITTEN EVInENCE., , 

Index,' tit. EXAluNATIOU ON INT£R~ 
ROGATOttIES. 

, , . 
(y) From the e'ntries cited in the 

case of Arney v. :cJmg (9 East, 473), 
it appears that ,tbis writ has ill fact 
been used from the time of Cbarles 
the Second; but so netc)ssnry is the 
power of compelling the production of 
documents in the possessio~ of third 
persons, that the rnemls of doiug 'it 
must have been coeval with the courts 

• 
ofJaw • 

(z) Amey 'V. Lmg (9 East, 473), 
. v:herll it was held thnt an action lny 

against a sheliff's bailiff fot not pr(),o 
ducing a wammt under which he acted 
in obedience to a writ' of eubpamn ill 
a former action, in consequence of 
which the plaintiff was nonsuited; 

, and it was beld that his ability to pro
duce the warrant, and his want of just 
excuse for not producing it, are suffi

, ciently alleged by stating that he coul!1 
and might, in obedience to the said 
writ of 8ubpreoo, havt' produced at 

, the trial the said w,arrnnt, and tbnt be 
had no lawful 01' reasonable excuse or 
impediment to the contrary. 'An at
toraeyin posses~ion of a deed to which 

. be is an attesting witlle~s, and Oil 
whieh he I)as a lien, will not be co~· 
pelled by the Court to produce it i the 
mode of proceeding in by subptrlill 

, that the. person is a materinl witness, 
without whose testimony the defend
ant cannot safely pl'Oceed to trial; 

"that he has endeavoured to procure , du~es tecum, as in any other cas~. 

" him to bo subpa:naed, and expects to BlAske v.Lewis, 6 Mad',29. : 
• 

, 

• 

, 

" 
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SUDPffiNA' D-UCES TECUM. 

l.1ie Court,' and nof the witness, is to judg~"( a J. As every man Subpren~ , 

is, in furtherance of justice, bound to disclose all the facts within ~e~c:~., 
his knowledge "\Vhich do, not tend to his crimination, Up0ll; the 
very same principle he is also bound to produce such documents 
as are essential to the discovery of truth and the great ends of 
justice. But as he is protected from answering questions: th~ 
answers to which may subject him in penal responsibility, so he 
is not compellable to produce any document in his possession, 
'where the production would be' attended with similar conse" 
quences (b). , , 
, There seems, however, in one respect, to be a distinction be .. 
tween the compelling a witness to answer a question orally, and 
the obliging him to produce a wriiten docum~nt.. He must 
answer questions; although the answer may render him civilly 
responsible; but it seems, that he is not compellable to produce 
.title-deeds, or any other documents which belong to him, where 
the production might prejudice his civil rights. And this is, as 
it seems, a rule of legal policy founded upon a consideration of 
the great inconvenience and mischief to individuals which might 
'and would result to them from compelling them to disclose their 
titles, by the production of their title-deeds or other, private 
docnments (c). \ 

, 

• 

(a) .Arney v. Long, 9 Enst.473, seizing the plaintiff's ship, Lord 
(b) See Whitaker v. [zod, 2 Taunt. Kenyon, in analogy to tho pl'lIctice of 

U5. In the King v. Dixon (3 Burr. the Court of Chancery, would not 
1687), au attorney had been served compel a witness (who was called to 
'with a subpama' duces tecum to pro~uce prove that he had seized the shi~ 
certrun vouchers, which his client, undar a written authority from the , ,. 
'Mr. Peach, had produced and relied defendant) to produce the power of 
upon before a master ill Chancery" in attorney under which he had acted. 
order to found a pro~ecution for for- In Bateson v. Hartsinke (4 Esp. C. 
gery against his client; and it was held 43), in an action on a bill of exabange, 
that he was not bound to produce where,one of the defendants pleaded 
them.' his bankruptcy and certificate, and 
, (c) In general, a plruntifi' bas no tbe. plruntifi' sought to impeach the 
right to the production of a deed not certificate, Lord Kenyon held that 
connected with his own title; and r the' solicitor under, the commission 
which gives title to the defendant was not bound to produce the pro

'(Sampson v.Swettenham, 5 Madd. 16); ceedings; they were not his paper~; 
. and the Court will not compel an in-·.' 'hut those of his clients.. , 
ipection where the pnrties have all. : In the cas~ of James Laing v. Bar
adverse interest. Threlfol v. Webster, 'day (3 Starkie's C. 38), Abbott, C; J. 
1 Bing. 161. ,. ' Jleld that the solicitor to the assig-;ees 

• 

In Miles v. Dawson (1 Esp. C.405), under a commission of bankr9ptcy 
\vhich was an action of trespass for against George Laing, and .who ~a~ 

~ G4 

, 

, , , 

, 

, 

, , 



Subp~na 
duces· 
tecum. 

, 

, 

I , 

89 W1TN~SS : ' 

The same principle applies where the docnmeL.;, is in the 
hands of an attorney; he will not ,be compelled to .prodnce 
it to be read where the disclosure would be prejudicial to his 
dient (d). 

been served with a 811Sptena duce! tecum 
by the plaintiff to produce the pro
ceedings under the commission, WIIB 

justified in refusing to produce them, 
an nction being then peuding against 
th., same tlefendants, in which his 
clients were plaintiffs. 

In the case of Harris v. Hill 
(3 Starkie'sC. J40), his Lordship alsO' 
ruled, thnt a, solicitor to' the Man
chester Waterworks Compnny was 
not bound to' produce a deed of com
position between the company nnd 
their creditors, the' production of 
which would, he apprehended, be pre
judicial to his clients. 

So where a witness was called to 
produce a deed which he held as n 
security, objected to produce it, as 
affecting his interest, Abbott, L. C. J. 
refused to compel him. &hlenker v. 
Morey, 3 B.&C·789; 5D.&R.747; 
nnd 1 Cnn·. (N.P,) 178. 

Where a defendant had worked 
, conI-mines without interruption, u'uder 

a special agreement, and on nn action 
on the agreement the defendant called 
a trustee, who had been served with a 
Bubpcen!l duces tecum, to produce ,the 
(,leeds underwhich he held the legal 
estate, in Qrder to' show that. tha 

• • 

plruntiff had no longer any legal tide, 
Richards, C. B. held that he ~ould not 
be cQmpelled to' produce them.. Ro
oert. v.Simpson, 2 Statkie's C.203.. .' 
. 'And in genem. the COUl·t will noc 

in any case compel a party to produce 
his title-deeds" where the production 
can occasion'· any prejudice to him 
(Pickering v. Noges, 1 B. & C. 262); 
nndthe Court will not make an ol1ler 
fo'r the production of deeds but where 
they bilVe been deposited with the 

• 

, 
. 

holder as It trustee for Qthers· Qnly, or 
:IS a. trustee for others jointly, with 
himself (ibid.); where the Court ()b~ 
5erved, that parties nre. ne\'er com
pelled to produce their title deeds; 
thllt if a subp«na duCes· teculn be 
served, the party must bring. his deeds; 
but that if he state that they are bis 
titl~eeds, no Judge will compel him 
to produce them. Where in an action 
Qf covenant nn attorney whO' held the . . . 
deed for a thii1l person objected to 
produce it, held that he was nQt com~ 
pellable to do so, but that the party 
might give secondary evidence Qf its 
cQntents, nnd the Court would not , . 
presume that there was a counterpart. 
Ditch,. v. Ketlrick, tCarr. C. 16i. 
• • 

,A witness is cQmpellable, on cross-
examination by interrogatQries, to pro:' 
duce letters relating to' the subject 
interrogate, and not stated by the 
witness (anattonley) to be relative to' 
confidential matters Qf any Qtber sort. 
Atki,lSon v. Atkinson, 2 Add: (Arches) 
469. 

(cl) CopeZtmrl v. Watts, 1 ,Starkie~s C. 
95. If, however, the client would 
have been com~elled to' produce the 

• 

document, it seems· thllt the, agent 
would !lIsa be compeUalile, to' ,do so, 
Qtherwise by partiug with the pos~el!~ 
sion he'might exclude the party frpm 
the benefit of the evidence. ·A lease, 
during>l dispute between lessQr and 
lessee, is ordered by a Court of Equity 
to be deposited with the .at~orney of 

• • 

the ;lessor ; the attorney isbolJllq.· to 
produce it on the trial of nn ejectment 
brought by the ~essee against the tenant 
in possession. Doe v. T/l(nTias, 9 B.~ 
C.26U. ' 
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Where these objections do not apply, it seems that the writings WritinG' 
, in a man's' possession are as much liable -to the calls. of justice as ~~~pro. 
the' faculties of .speech and memory are. There can .be·, no where the 

.difference in pririciple between obliging 0. man to state 'his know- ~~~~~~on 
ledge of a. fact, and compelling him to prodt.ce a written entry prejudice. 

in his possession which proves the same fact. Not only a man's 
estate, but even his liberty or life, may depend upon written 
evidence, which is the exclusive property of a stranger (e). 

It is in all cases the duty of the witness to bring the document 
with' him, according to the exigency of the writ (j); and it is 
a questionoflaw for the Court, whether, upon principles of jus
tice and equity, the production of the instrument ought to be 
enforced (9). ' 

(e) As, for instance, where a man's 
title depends upon the precise time of 
his birth, and th.e executor of an 
accoucheur is in possession of Sill entry 
made by the latter which would be 
legal evidence to prove the time of 
birth. In a criminal case, proof that 
the prisoner at a particular time and 
place signed an instrument, may be 
decisive as to his inJlQcence. 

(f) Amey V. Lollg, 9 East, 473. 
• • 

Cosen v. Dubois, 1 Holt's C. 2~9. Field 
v. BeaumO/lt, 1 Swanst.209. Reed v. 
James,l Starkie's C.132. ' 

(g) In the case of Copeland v. Watts 
(1 Starkie'sC. 95), which was an ac
tiou by the lessor for breach of cove
nants in the lease, the, plaintiff, t,,:. 
prove the execution of the ,counter
part, which ~as missing, called ,up.oJ} 
the solicitor of" sub.lessee to ,produce 
an' under-lease by the lessee o£ the 
same premises, in which theorigin31 
lense was recited. 'l'he solicitor, de-. , 
mUfred to ~hfl production, Cj)~ceiving 
it to be doUb~ul whether the illter.~t 
of. his cljent might 1l0,~', be pre,iudi.ced 
:by the production of the .unde:r-lIlQ~ll' 
But Gibbs, C. J., after insl1\lc~l.lg ,t~e 
tmder~lease, was of qpioion ,th\\~ . the 
reading of it would,not.prqju.dice thjl 
Bub-lessee, and it ,was ~ccorcJingly 
reud. . . 

See also (.osen v. Dubois (1 Holt'» C. 

• 

, ' 

239), which was nn action on a bill of 
exchange, to which the defendant 
pleaded his b.ankruptcy~d certificate. 
In order to defeat the ,certificate, the 
plaintiff called on the defendal,lt's soli
citor to produce the proceedings under 
the first of two commissions against ... 
the defendant, which had'been left in 
his custody by the assignee.s 1,lDder 
the first commission. The solici,tQr 
demurred to the production; and 
Gibbs, C.J. said, that if the produe-

. tion were likely to 'be prejudicial t~ 
. the, ass,ignees, . he .. w.ould, jn~c;ept 
them, but as he could not see: nny 
prejudice to the persons ,ho~ had 
entrusted the solicitor with ·.the IIfll-, 

·~edi~gs; he cou.ld not, withhold t)JP.!',J, 
• 

eV,!ln .. !d~1!oughlhe; dOc.u.ulfm~s.. might 
bllve' ~I) ,pro/lured ,by .9ther,m~n8. 
(IJ.,id.). '. ~ th~ c$,8e or ),'eatwn ·v. 
Eletc¥r'(5E5p.- C, go), :wbicb ,was 
somewhat similar to that of; Corum v. 

, 

.DubQis,;Lord EUenborougb:ruled tlmt 
thesplici~r to·. the c;Qml,l}issjpl)' w~ 

,bt'UQd J>y p.II111ic .d,,~y w p/'OdUQIl t11.'o , 

prpceeding$.o :.', ; :. ." .'. . " 
, l!lt1).a '~Q' Qf ~~ V. J4me8, 

.(1 S~r\iEl'/i C.13~),;umJ ,£.llll»homllgh 

.'1aifi ~b",~ the Y!'~~P'elj3, \Y.hQ 'W.!III :tlla 
• 

petitioning crllwtOl',. cOllhl noti in ~Jl 
lli:~~n by the ~signees,. with propriety. 
refuse to produce the promissory noto 
on which ,the debt was founded. ~ , . , 

• 

• 

• , 



, 

I 
, 

, 

90 • .··WITNESS: • 
, 

Notice to Disobedience of the Writ by the witness will not warrnnt the 
produce 
1\ deed. reception of parol evidence; but "Where the witness, in fraud of 
. . , ... ' '. the, 8ubprena, transferred the document to· the ad verse party in . 

, 

• 

Wjtllcs~ 

the cause, it was held that parol evidence' was admissible (h). 
And although ~ agent miLy riht be' compellable to produce the 

: deeds of his ,principal (a party in the cause), yet he is liable, on 
,declining to produce them, to be examined as to their, con- " 
tents (i). . 

: Where insuaicient notice has been given to the attorney of 
,a party to. produce the deed, the attorney is not bound to produce 
,it, although he has the deed in his pocket at the trial (It). 

. -. , 

. As a witness is bound to attend in court in obedience to the 
~:~~u::: ~e; . writ, so is he under an obligation to be sworn and give evidence 
5":,'orn I~nd on his appearance. 

,~~~~:.Vl_ If a witness for the Crown refuse to be sworn, he is guilty of 
'a contempt of Court; and may be fined, and committed till he 
has paid the fine (l). ' 

A clerk to the commissioners of taxes is· bound, when sub
, prenaed, to produce his books, and answer all questions relevant 
,to the issue, notWithstanding his oath of office (m). . 

Prot~ctiol\, The law protects a ,witness, as well as a party to the suit, from 
of wuncss _J' d ) Ad' , 'al • 'arrest, eundo moraftUO et re eundo (n • n 1t is not essentl 

, 

• 

, 

to their protection that the witness should have been subprenaed, 
if he has consented to attend (0). The Courts usually allow 
'ample time for this purpose (p). ' 

• , 

(h) Leeds v. Cook ~ Ur" 4 Esp. C. 
256. 

(i) In covenant by a remainder-man 
,for not repairing, plea, that lessor was 
,only tenant for life; held, that after 
notice on the plaintiff to produce a 

,specific deed, the steward might be 
-called to prove the existence and na-

o 'ture of it; and although the posses
. sion of the steward might be consi
: dered as the possession of his principal, 
'80 as to protect' him from producing 
'it' under a subptma 0 duces tecum, his 
knowledge of the contents was nat 

. within the ·principle of privileged com
, municntioDl;, which extend!) not beyond 
'counsel and attomies. Earl rlf Fal
'mouth v. MOil, 11 Pri.455. 
- (Ii) Doe d. Warine.v v. GrCJj,' 1 

:.Star~e'8 C. :183. 
(I) ,p,utorl, CtJS4l, ,Salk. 278; 

Vin. Ab. Y. Lord Preston was com~ 
mittcd by the court of quarter ses
sions for refusing to be· sworn before 
,the grand jury on an indictment for 
h!gh treason. But a witness may re

,fuse to be swom.in a civil case, if his 
expenses have 1I0t been paid. 

(m) Lee v BirreU, 3 Camp. 337. 
(n) Meekins v. Smith, 1 H. B. 636. 

Liglilfoot v., Cameron; ~ BI. U13. Ran.. 
dall v. GUT; '1/1 3' B. &A. ' 

, (0) Spence v. Stuart, 3 East, 8g. 
Kinder v. Williams,· 4 T. R. 377. 
.Arding v. FlCJtt)er, 8 T. R. 534. Ez 
,parte B,Yllc, 1 Vee. & Beames, 316;. 
·1 H. B. 636. : 
. (p) 13 East, 16, n, (a). Willing
ham v. Mattlzews, 2 Marshall, 57; 
'~BI. 1113. Hatch v. Bl~set, Gilb. 
Cas. 308; !II Str. 986. In Rondoll 
,v. 'Gurne;y,' 3' B. & A.' :a1)2, where 



Pl'tOl'ECTION OF. 1Jl 
• 

· The snme indulgence has· been extended to a witness attendft PrOti~;~;');l 
ing an arbitrator under a rule of Ni8i Prius (q); and to a bank~ of. 

rupt or witness attending a meeting of commissi!Jners (r); to 
a witness.attendingon the execution of a writ of inquiry(s); at 
the Insolvent D~btors' Court (t); attending a court martial under 
the Mutiny Act. . 

But a witness is not protected from being taken by his bail (u); 
for this is not an arrest (x), but a retaking. , 
· .. 

It has already been seen that a witness may be incompetent, 
because he is incapable of religious obligation from youth, mental 
infirroity (y), ignorance or unbelief, or from infamy, or because he 

a party in London was reqnired to twelve miles from the pla!:e of trial 
attcndnn nrhitmtion at Exeter on a WIl3 not protected by his subpoona till 
given dny, and three days before .set twelve the next day. ' 
off, and went,. accompanied by his A witness resilient in London is not 
attorney, to Clifton, where his wife protected from arrest between the 
·resided, and where were certain papers time of the service of the 5ubpoona 
necessary to be produced before the and the day appointed for his exami.'. 
arbitrator, alld was occupied for a nation; but a witness coming to town 
great part of two days in selecting to be examined is protected during 
and al'ranging the same, and in the the whole time which" he remains ill 
afternoon of the seconli day was m'~ town bona fide for the purpose of giv
'rested; it \Vas held, that he was not ing his testimony. Held also, that a 
'privileged from arrest under these witness is not protected in going to 
'circilmstances, having been employed the solicitor's office to look at the in
,more than a reasonable time for' the terrogatories, as preparatory to his 
~bove purpose, and it not haviug heen examination. Gibbs v. Philipson, 
sworn that he was occupied during all I Russ. & M. (ClI.) 19. 

the time that he was at Clifton in the (9) Spence v. Stuart, 3 East, 89. 
'object for which he went thither. Moon v. Booth, 3 Ves. 350 • 
· But in the case of Ricketts v. Gurney , 

(r) Spence v. Stllart, 3 East, 89. 
(7 Price, 699), it having been sworn, Arding v. Flower, 8 T. R. 534. Ken
an an application arising out of the 

'snme transaction, that a bail-bond der v. Williams,4 T. R. 377· Ex parte 
h Idb . b II d B!Jne,1 Ves·&B.316; 5G.2, c·30, 

5 011 , e gIVen up, to e cance e , 
h \ . d'" 8.6; 6 G.4, 0.16. 9.117· 't at t Ie party was occuple .. unng a 

(8) Walters v. Rees,4 Moore, 34 •. . pnrt of the evening of the day of his 
'arrival at Clifton, and the whole of (I) 6 'faunt. 356. 

(u) Er parte Lyne, 3 Starlie's C. the next, in examining and arranging 
,thl3 ,necessary papers, and that hefore .132

• 
he had finished he was arrested; the (r) Per Richards, C. B. HOrll V. 

,Court of Exchequer (the. Chief Baron &irifon.:. J D. & R. 20. 

being absent. and Garrow, B. dissen- . (Y) Omiwhois born denfand dumb 
.lie1!te) held that the defendant was may, iihe have sufficient understand
privileged. ' . ing, give evidence by, means of nn in-

,,' In an, anonymous case (Smith's ,terpret!lr. R. v.Ruston,Leacb,C.C.L. 
,N.P.Rep.355), it is s~t~dto hnve .455; or by writing" if able. 1Jforri~ 
.be!)n, ,~eld, t.Ilat 11 ~i~ne~$ w,ho ,lived .~~. v!:J..ennard~ 3,C~ ~~. ~n~~n~:' 

, 

, 
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02 . WITNESS: . . 

is interested in the cause. The objection arising fi'om the igno
rance, or unbelief, or. turpitude. of1. the witness, . ought in its 
natural course to be taken ·before the witness. is sworn, . because it 

• • 

.assumes that.he is incapable of being bound by an oath. 

. In general, an objection to ~6mpetency ought to be taken in 
the first instance, and before the witness has been examined in 

• 

chief; for otherwise it would afford an unfair advantage to· ihe 
other party, who would avail himself of the testimony of the wit .. 
ness if it were favourable, but would get rid of it by raising the 
objection if it turned out to be adverse. And therefore, where 
upon a trial for high treason it appeared, after a witness had been 
examined without objection on the purt of the prisoner, that he 
had been misdescribed in the list of witnesses, which is required 
by the statute to be given to the prisoner previous to his trial, 
the Court would not permit the evidence of. that witness to be 
struck out (z). It luis, however, even been held, that if it be dis
covered at any stage of the trial that a witness is interested, his 
evidence may be struck out (a); but this, it seems, is to be nn

derstood of those cases only where the objection could not have 
been taken in the first instance (b). Where the incompetency of 
a witness appeared on ~he face of his an!!wers to interrogatories, it 
was held that the objection was waived by putting cross-jnterroga';' 
tories, and could not be insisted on at the trial (c). It was formerly 
tr.~ practice, when an objection was made to the competency of a 
witness, to make it before he was sworn in chief, and to swear and. 
examine him, where his incompetency was supposed to arise from 

. interest, on the voire dire; and after a witness had been examined 
in chief, the objection could no longer be taken (d). . But the 
same strictness is not observed in modern practice: where the 
incompetency arises from interest,' the objection may be taken 
after the. "itness has been examined in chiet if in the course of 
the cause it appear that he is interested (e); but if the objection 
-on the score of interest be not taken previous to t4e examination 
in chief, the witness cannot be cross-examined as to the contentS 

• 

tics are compctent during lucid inter
vals.· Com. Dig. tit. Testmoigne. 

(z) R. v. Watson, 2 Starkie's C. 
158. 

(a) Turner v. Pearle, 1 T. R. 720. 
Howell v. Lock, 2 Camp. 14. Peri
(,al v. Niclwlson, 1 Wightwick, 64. 
~hivy v. OCTl'J!er, HolL's C. 313. , 

• 

Stone v. Blackburn, 1 .Esp. C. 37. 
Mooruh v.Foote, 2 Moore,500. 

(b) Moorish v. Foote, 2 Moore, 568. 
(c) Ogle v. Pale8ki;. Polt's C.485. 
(d) Lord !.oval's Case, 9 State Tr. 

639. 646. '104. :. . 
. (e) PerlgaZ v. NlCllOUon, 1 Wight": 
wick, 64. Turner v. Pearle, I '1'. R. 
717. Stone v.BlackblmJ, 1 E5p. R.37. 

• 

• ~ j · , 
. .. 

• • 

· • 
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ora written decument not produced, which might have been done 
had the objection been taken in the first instance (f). 

Before a witness takes the oath, he may be asked whether he EXliminll-
. h' f G d' th hI' , f th tion lIS to believes m t e eXlstence 0 a 0, m e 0 19atIon 0 an oa 'religious 

and in a future' state of rewards and punishments; and if he belief.' 

does,. he may be admitted to give evidence (g). . And it seems 
that he ought to be admitted if he believes in the existence of 
a God who will reward or punish him in this world, although he 
does not believe in a: future state (h). , 

The most con'ect and proper time for asking a witness whether W~~t of . 
the form in which the oath is about to .be administered to him is ~~lf~~uS 
one that will be binding on hie conscience, is before that oath is 

! administered. ~ But although a ,witness shall have taken the oath 
, in the usual form witb.outmJlking· any objection, he may never-
! theless he afterwards asked whether he. considers the oath he 

has taken to' be binding: on his con~cien~e. But if the witness 
answer in the affirmative, that he does consider the· oath which 
he has taken to be binding upon his conscience, he cannot then 
be further asked whether there be any other mode of swearing 
that would be more binding upon his conscience than that which 
haS been: used (i). . . 

A Jew who has never formally renounced the' religion, of his 
ancestors, but considers. himself to be a. member of the esta
blished church, may be sworn on the Gospels (k). 

In .criminal cases, ,where a person of tender years is a material 
• • 

(f) Howell v. Lock, 2 Can1p. 14· 
(g) R. v. Taylor, Peake's N. P. 

R.ll.· " 
(II) See the judgment of Willes, C.J. 

in Omichund v. Barker, Willes, 550, . 
(i) The Queen'. Case,2 B. & B. 284· 

According to tbeopinion ofthe~udges, 
118 delivered by Abbott, C. J., in al\
swer to questions proposed by the 
Lords. Abbott, C.J., after. deliv~rillg 
this opinion, added, "Speaking for 
myself (not meaning thereby to pledge 
the other J udgl's, though I believe 
their sentiments concur with my own), 
I conceive,· that if a witness says he 
considers the oath as binding upon his 
conscience, he does in effect' affirm, 

• • 

that in taking that oath he has called , 
God to witness that what ~I\ shall say 
will ba the truthl and that he hilS im. 

precated the Divine vengeance upon 
his head if what he shall afterwards 
say is false; and haviug done that, it 
is perfecUy unnecessnryand irrelevllni: 
to ask any' further questions." And 
see Sell"v. Hoare, 7 Moore, 36. . 

, (k) R. v. Gilham, I. Esp. C. 2C5. 
A member of a religious sect' whicll 
objects to the ceremony of kissi&g the 
book, may be sworn without it. Mee 
v. Reid, Peake's C. 23. Mildrone's 

. Case, Leach's C. C. L. 459. Colt v. 
Dutton, 2 Sid. 6. 

A witness, being of the Methodist 
persuaSion, refusing to be sworn on 
the New Testament, permitted t.> be 
sworn on the Old, stating he considered 
it binding to his conscience. Edmonda 
v. Rowe, 1 Ry~ & M, C.77. 

, 

, 

• 

• 
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witriess, it is usual for the Court to examine the witness' as to'liis 
competency: to take an· oath, before he goes before the grand 

.. jury. And if such a witness be found incompetent for want of 
proper instruction, the Court will, in its discretion, . put off the 
trial, in order that the p:··rty m~y in the mean timp. receive such 
instruction as will quality him to take an oath. Neither the 
testimony of the child without oath, nor evidence of any staie-

. ment which he has made to any other person, is admissible (l) •. 
Incompe
tency frOID 
turpitude. 

In considering the nature. and extent of the objection to com. 
petency, arising from the alleged tu>:pitude of the witness, it will 
be proper to inquire, l~t. What crimes or punishment incapaci-• 

, 

Nature of 
the crime. 

tate a witl'.ess; 2dly. How the guilt is to be proved; 3dly •. How 
thc objection is answered; 4thly. The effect of incompetency. . 
. r. Where a man is convicted of an offence which is incon":' 
sistent with the common principles of honesty and humanity, the 
law considers his oath to be of no weight, and excludc,a his tes:" 
timony as of too doubtful and suspicious a nature to be admitted 
in a court of justice to affect the property or liberty of others (m). 
Formerly the infamy of the punishment, as being characteristic 
of the crime, and not the nature of the crime itself, was the test of 
incompetency (n); but in modem times immediate reference has 
been made to the offence itself, since it is the crime, and not the 
punishment, which renders the offender unworthy of belief(o). 
By the common law the punishment of the pillory indicated the 
crimen falsi, and, consequently, no one who had stood in the 
pillory could afterwards be a witness (p); but now a person is 

. competent, although he has . undergone that punishment for 
a libel, trespass, or riot (q); and 'on the other' hand, when con
victed of an infamous crime, he is incompetent, although his 
punishment may have been S). mere fine. .. ; 

The crimes which render a person incompetent are treason (r), 
felony (8), all offences founded in fraud, and which come within 
. . . 

, (l) Brazier's Cme, Leach's G. C. L. 
"3'1. R. v. Tucker, Phill. on Fov. 19. 

(m) Gilb. L. E. 256;. 2 BuIst. 154; 
'Brae. b. 4; c. 19; FIe. b. 4, c. 8. 

(n) 2 Haw. c. 46.8.102. Pendock 
v. MlU:kender, 2 Wils. 18; Fort. 209 ; 
2 Hale, "77; Co. Litt. 6. . 
. (0) Pendock v. Mackender, 2 Wils. 
18;' Willes, 666; Fortes. 209; 3 Lev. 
~26. 427; ':S.N.P. 292. R. v. Dcrois,' 
5 Mod. 75: ' ..R. v. Ford, 2 Salk. 690. 
Priddlt:', Casc, 2 Leach, 496. 

(p) Gil. Ev. 257. 
(q) Ibid.; Fort. 209. R. v. Ford, 

2 Snlk. 690; B. N. P. 292. R. vO , 

Cr08by, 10 St. Tr. App. 

(r) 5 Mod. 16.74; Kel. 33. 

(8) 2 Buls. 154; CD. Litt. 6; Ray 
3690 Before the distinctiDn between 
gmnd and petit'Jarany, apsrty con~ 

• 
victcd of the latter offence was com-
peteD t, by tho stat. al G. 3, c. ' 

-, , ... • • . . . '. ' ! . . , . 
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the genetal notion of'the cl"imen falsi(t)' of the Roman law, as Natu~e of

peljury and forgery (u), piracy (x), swindling, cheating (y). So t\!llcnme. ; 

also barretry (z), conspiracy, at the suit of the King (a), pm .. 
munire (b), the bribing b. witness. to absent himself from a trial, 
in order to get rid of hill evidence (c); so also the jud.gment on 
an attaint for a. false verdict (d) will render the party so con- . 
victed incompetent; so also, as it seems, one who has been con-
victed of winning money by fraud, or ill practice at certain games, 
would be disabled by the stat. 9 Anne, c.14, s. 5, from being a 
witness, since that statute not only imposes a penalty, but directs 
that the party shall be deemed infamous (e). But a conviction for 
keeping a gambling-house does not disqualify the defendant (f). 

II. In order to .incapacitate the party, the judgment must ProoCof 

be proved (9) as pronounced by a court possessing competent t~e convic

jurisdiction (It). Proof of the verdict or conviction without the lIOn. 

judgment is insufficient, since it may have .been quashed on 
motion in an'est of judgment (i). And the judgment must be 
proved by the record in th1 usual way (k); but it is not material 

(t) R. v.Priddle, Leach, 496. such a conviction did not render a 
(1$) Co. Litt.6; ,Fort. 209; and see witness incompetent in a court of 

5Eliz.C.14; 2 Haw. c. 23,c.43,s.25; 'law; but in the case of Bwhel v. 
33 H. 6, 55; 2 Hal(l, 277; Summ. 263. Barrett, it was held by Gaselee, after 
Jones v. Mason, Str.833. Walker v. consultation with Littledale, J., that 
Kearn!!, Str. 1148. judgment for n conspiracy to prevent 

(x) 2 Roll. Ab. 886.- a witness from appearing to give evi-
(y) Fort. 209: dence on an information uuder the 
(z) R. v. Ford, 2 Salk. 690. revenue laws, took away competency. 
(a) Re:c v. Crosley, Leach, 349; (b) Co. Litt. 6. 

83 Hen. 6, 55; 24 Ed. 3,34; 1 Hale, (c) Clancey's Case, Fort. 208. 
306; 2 Haw. c.43, s. 25; ,I Haw. (d) Co. Litt. 6 ; 2 Roll.684. 
c. 72, s. 9; 2 Hale, 277; Co. Litt. 6 ; (e) Fort. 208. 
Summ. 263. But. this, it has been· (f) R. v. Grant, 1 Ry. & M; C; 
Raid, is to be understood of a con- 270. '-, 
spiracy to' charge a person wbh a (g) Lee v. Gamel, Cowp. 1; 2 Salk. 
capitel offence; in which case, upon 688; 2 Ins. 219. 

. conviction, he is liable to the villnn- (II) 1 Sid. 51; Ray. 5'A. It must 
ous judgment, and to lose the freedom nppear from the caption, that tbe 
or the law. In a late cuse, it was held court and jurors had jurisdiction: 
in the Ecclesinsticnl Court, by Sir W. Cooke v. Ma.r..cell, 2 Starkie's C. 
Scott, that a conviction upon an in-: 183. 
dictment for n, conspiracy to commit (i) 'ller v. Crosby, 2 Salk. 688; 
a fmud, by raising the price of the 2 Inst. 219. Lee v. Gansel, COWp.l. 
public funds by means of truse Str. 1148. 
rumours, did not render the affidavit . (k) 2 Haw. c. 46, s. 104; 1 St. Tr. 
of the party inadmissible. An~. in 208; 2 St. Tr. 307. 436. 455; 3 St; 
the cnse· of Crowther v. Hopwood; Tr. 425; 4 St. Tr. 130; 1 Cowp.l. 
S Starkie's .C. 'lU, it was· held ; that Il!fra, tit. JVDGUENT. . '. 
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Proo!oftbc to showthatjudgmenthaSooeenexecuted (l)';soit may be shown 
convictIOn.' h' h '1.", - , d s.'. L'. 1 ' . h 

, 

, 

, 

, 

tat te partyiiltS neen outlawe lor treason or Ie ony, sroce t e 
, effeCt 'oIoutlawry in such case is the same'with judgmenf upon 
. i verdict, 'or by confession (m). An admission by the witness 

himself that he is still confimid'!in prison'under a judgment, for 
, felony, or that he has committed 'perjury, or any other offence, 

will not incapacitate him, although it may discredit him (n)., ' 
, . It' seems to' be a general rule" that a witness is in no case 
legally incompetent to allege his own turpitude, or to give evidence 
which involves his own 'infamy (0), or impeaches his most solemn 
acts(p);unless he: be rendered incompetent by a legal interest 
in the event of the cause; ,or in the record. 

A witness for the Crown, on a charge of conspiracy, who admits 
that she has on a former occasion, at the instance of the de~ 
fendant;swom falsely to the fact which she is called to prove, is 
still competent (q). 

. Compe. ,III.- The objection to 'competency on the ground of infamy mny 
tCIICY. bow ' , 
restored. be'ariswered, 1st, By proof that the party has been admitted to 

his clergy, and undergone such punishment as is equi.valent to 
clerical,purgation at the common law, or that he has undergone 
the sentence according to the late statutes; 2dly,. By proof of 
pardon, ,3dly, By prodf of the reversal of the judgment. 

By proof of 1st. '~n order to ilIustra, te this doctrine, a few pre' ~ous obser--
admission ' . 
to clergy. vatiomi will, be necessary. Formerly the benefit of clergy was 

granted indiscriminately to the clergy, and to such laymen as 
could read; but, by the stat. 4 H. 7, c. 13, clergy was to be 

. allowed but once,without the actual production of letters of 
orders, arid all laymen were to be burnt 'in the hand (1'). Until 
the stat. 18 Eliz. c.7, a felon who was entitled to the benefit of 
clergy was delivered, over to th~"ordinarY to make purgation, 
that is, to be purged of his, offence upon oath, a proceeding 

, 

" . , , , 

(l) 2 Salk. 689; 3 rnst. :119;.3 LeV'. 
426. .But .sec Co, Litt. 6; Ke!. 37; 
Summ. 263; :1 Hole, ,277; 5 Mod. 
75,76 .. 

'em) 2 Hnw. c.4B, s. 22; 3 lust. 212. 
Collier's Cll3e,Sir T. Ray. 369. B'Jt 
outlawry in: trespass', does· nOt di!,· 
qu~ify. the party lIS n witness, nl~hough 
it disqualifies him as n juror. l4'ith~ 
crssQl's Case, ero.' Car. 144. 147; 
W. Jones, 19B; 1 Hale, 305; .' ,: 
, (n) R. v. Wat,on,2 Starkie'.s Pi 116; 

llez v. Cll3tel Careinian, 8, East 78. 
B. v. Teale, 11 East, 307. 

• 

(0) BUN'ougl~ v. Murtin, 2 Camp.U2. 
And see Doe v. Perkins, 3 T. R. 750; 
tlprll, Vo!. I. 129;' Tanner v. 7'a!Jlur, 
3 T.R·754, 

(p) Vaughan v. Martin, 1 Esp. C. 
440. See Doev. Perkins, 3T.R. 749-

(s) Calt v.HlJWlIrd, 3Starkie'sC.3· 
, , 

(I') 'fhisdi~tinction was abolished 
for·a time by the stat. 28 He~. 3, c. 1, 

and 32 HC)l. 8', C. 3, but was restored 
virtunlly by,the stnt. 1 Edw.,6, C. 12. 
A$ ,to, ,peers and 'YO{Jlen, j vid., i7!frq. 
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which" after a solemn conviction in a court of law, co~ld IIcldom Clcric~ 
be accomplished without the aid of delibemte peljury (5); and purglltum. 

after he had been thus purged or acquitted, the party was in all 
respects a competent witness (t). The stat. 18 Eliz. c. 7, abolished 
the practice. of delivering the convicted clerk to the ordinary, but 
enacted, that upon the allowance of clergy and burning in the hand, 
be sHould be enlarged and delivered out of prison, enabling the 
Judge in his discretion to imprison him for a year. Since after 
this statute competency could no longer be restored by purga-
tion, it was held that the disabilities consequent on conviction 
were removed by burning in the hand, and delivery out of 
prison (u). 

And as peers and real clerks had before the statute been 
entitled to the benefit of purgation, without· any burriing in the 
band, under the stat. 4 H. 7, they were held to be competent 
after the Act of the 18 Eliz. without burning in the hand; peers, 
after the first conviction, and clerks toties quoties (x). With 
respect to laymen, the burning in the hand opemted as a statute 
pardon (y). By the stat. 4 Geo. 1, c. 11, in the case of grand or 
petit larceny, where the convict is entitled to benefit of clergy, 
and liable only to the penalties of burning in the hand or of 
whipping, the Court before whom the prisoner is convicted, in
stead of ordering the offender to be burned in the' hand· or 
whipped, may direct that he shall be transported to America for 
the space of seven years. And on the conviction of an offender 
for a crime for which he would be excluded from the benefit of 
clergy, but to whom mercy is extended on condition oftransport
ation, the Court may allow him the benefit of a pardon under 
the great seal. And it is prescribed by the same Act, s. 2, that 
where any such offenders shall be transported, and shall have 
served their respective terms, according to . the order of such 
Court, such sel'Vices shall, to all intents and purposes; have the 

• 

. (s) See the remarks on this compli. 
cation of wickedness, Hob. 291; 3 P. 
Wms.448. 
. <t> The convicted clerk WIIS some
times delivered over absque purgationt 
faciendD, on which he was to remain 
ill prislJIl nll his life, without the power 
of acquiring any personal property, or 
receiving the profits of lanus; nnd to 
remedy this abuse the statute 18 Eliz. 
c. 7, was passed. . 

(It) R. v. Ld. Warrcick, 5 S.t. 'fro 
VOL. I •. 

• 

, 

172; Hob.252; B.N.P. 292; Kel~ 
37, 38; BuIst. 155; 2 Haw.c. 33; 
Sty. 388; Godb. 288. R. v. Ll. CCI!tte.:. 
maine, 2 St. Trl 46. 

(.r) I Hale, 529; Fost. 356; 2 Hille, 
388; 3 P. Wms. 487; 5 Rep. lIO. 

&arle V. W;[fiaml, Hob. 288. 
0;) 2 Haw. c. 46; B. N. P. 292• 

Searle V. Williams, Uob. 294; Ld. 
Raym. 370. 380; Godb. 288; Sty. 
388 ; Kei. 38; Vent.349; Skin. 578 ; 
5 Mod. 13 j 2 Sid. 51; Hob. th. . 

H 
r 

• 

• 

• 
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effect of a pardon as. fOf the crime for which they : were ' so trans~, 
p011:ed. . 

By the stat; 19 Geo. 3, c.74, s. 3, ·it is directed that fine. or 
whipping may be imposed and inflicted, instead of burning in, ' 
the hand, in all clergyable felonies except· manslaugltter; . and, 
that·when imposed or inflicted instead of burning, shall have the 
like effect and consequences to the party" as to, capacities and . 
credits, as if he had been burned. The effect, therefore, of these 
statutes on the common-law doctrine (z) of pUl'gation, seems to 
have,been this: If a layman be convicted of a clergyable felony> 
a:nd be burned in the hand, or suffer any, punishment inflicted .by 
the above statutes in lieu of it, his competency is restored by the, 
e~e<,!ution of the sentence., If a peer were convicted of. such 
f~lony, or indeed. of some felonies which are not clergyable (a), 
he is entitled, to be discharged for the first, offence, and. retains 
his competency; ,and a real, clerk remains competent, although 
h~ has committed, several c1ergyable felonies. The mere admis
sion tq clergy, wher~ the felon. is liable to be burned in the han~, 
d()es not restore competency (b); and therefore it is not sufficient 
to produ~e the record whereby clergy is granted, . . witltOut proof 
of burning in the hand(c), except in the case of a peer, or a clerk; 
bjlt it must be further proved that the witness has been burned in 
t4e han~, or ·t~atsome other punishment authorized by, one of 
t~e above statutes, ,has been awarded by the Court. in lieu of 
such burning in the hand, and has been executed. . But the 
K,ing's pardon for. bUI1ung in the hand has the. same ,effect as 
burning in the hand would have had (d) .. , With respect to petit 

, 
. larciny, .sipce the offender was not obliged to pray·his clergy, 

it followed that his competency could not. pe restored by clerical 
, , . 

• 

, 

purgation, or by the burning in the hand, or other punishment 
sub~tituted for it; and the inconvenience of this peing felt (e), the 

(%) ·By: the. stat.· 3 & 4 Wj\l. & 
Mary, c. 9, s. 5, women are entitled 
to the benefit of the statute, .:1S men 
are to the benefit of. the, clergy. By 
the stllt •. 5 Ann. c. 6, the necessity of 
reading was abolished. 

(a) .By the ,stat. 1 ~w. 6, C. 12, fi 

peer is to have the benefit o( clergy 
in the $tIme manneF as a layman ji'r 
the first offence, although he canuot 
read, and without buming, for all of
fences then clergyable to communers, 
and. also for ~~usebreaking, highway 
robbery, horse-stealing, and, robbing 

• , 

churches. 2 lIale, 372; .Hob.294-
R. v. Duchess oj Kingston, 11 St. Tr. 
Ig8.· , 

(6) Per. Curiam, T. Ray.aSo. r !.d . 
Warwick's case, 5 St. Tr. 168. 
, (c). J.d. TVi1l:wick's ccUe, .T. Itay. 
380; 5 St. Tr. 168. Burridge'. case; 
a P. WillS. 465. 490. &arle v. Wil
liams, Hob. 21311. . A"//Istrollg v. Lisle, 
K~l. 93. . 

(d) 4 Comlll. 395. ; 
(c) Sec Pelldock v. lH'acAender, \I 

Wils. 18. , 
• • 

• • 
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stat. 31 Oeo. 5, c~ 35 <f), en~cted,' that n~' witness should, be . . . , . , 

deemed to be incompetent by reason of his conviction of petit 
larciny. By the stat. 9 Geo. 4, c. 32, s. 3, 4([/), the endurance. of 
the punishment, in all cases' of'misdemeanor e,,:cept perjury or 
subornation of perjury, restores the co~petency of th~ offender • 
. 2dIy. 'Next it maybe shown'that the proposed witness hD;B Pardon. 

received a pardon for his offence; either, 1st, from the King, 
under the' great seal; or, 2d~y, under an' act' of parliame~t. 
It, was long sit!-~e ,held; nohviths,tanding d~ubts upon 'the'sub':: 
ject (k), that a pardon,' wheth~r by th~ Kmg, nnder the great 
seal, or by act of'parliament, removed not only the punishment, , 
but also all disabilities consequent upon conviction; and restored 
t~e' competency 'of the. party as a witness (i).' Arid it is reason- , 
able that it should, for otherwise a person might for one fault be 
for ever excluded as a witness, 'even after he"'had, by' a long course 
of good conduct,' in some measure regained the 'charaCter which' . 
he had lost. And although neither the King nor the 'parliament' 
eRn by a pardon convert a wicked man into, aD.' honest one,' 'and 
confer credibility upon one who through the infamy of his 'conduct 
is not credible, yet such a pardon must be presumed to have been 
conferred; 'after inquiry, upon 'good and sufficient grounds, on 
an object woi:thy of' the indulgence,' and therefore w~rthy' of 
being heard, but the' degree' 'of credit is still' to be left to the 
jury (It).' . 

A pardon will restore competency in all cases where the dis-' Compe

ability is a consequence of the judgment, and not a part of, the' tency:-re
. d . l 'B . h h" K" . stocatlOnof. JU gment (). ut ne1t ert e mg's pardon, nor any thmg tanta- , 
mount to it, will; it is s~id, restore competency where the disability' 
is part oft~e judgment, and not a consequence of it (m). . S~b-
jecf to this limitation; a pardon will restore competency in aU" 

(f) The distinction between grand 
a~d petit larciny is now, abolished by 
the stat, 7 & 8 Geo. 4, c. 28, s. 13; 
9 Geo·4, c. 32, s. 3. , ' .. 

(g) See also the st. 7 & 8 G. 4, c. 28, , 
8,13i 9 G. 4, c. 32, '5. 3; i7ifl'u, 100, as 
to felonies. , 

(h) Palm. 412; Latch. 81; 2 BuIst 
114· Brown v. Cf.Cl$!WlP, 2 BuIst. 154; 

, , 
4 St, Tr; 269. lA. CCl$tlemain's case, 
3 St. Tr.36; 2 Bro. 17. . 

(i) Gilb. :Ev. 26. R. v. Cellier, T. 
RaY·369· Cuddington v. Wilkins, Hob. 
67· 81. R. v. Crosby, Ld. Raym. 39. 
It v. Ll. Cast/ell/ain, T. 'Rny. 379, 

, 

R£illg's case, Leach, 510; 2 Hale, 
278; Brownl. 47; BuIst. 154-156. , , .. , 

(k) 2 Hale, 278. R. v. CrosfJg, 5 
Mod. 15. " , , 

" . 
(f) Per Holt, C. J., 2 Salk. 689 ; 1 

Ld.Ray.256; 12 Mod.la9; Comb. 
459. zSalk.512; Ciuih.421 ,Holr, 

" . . 
535; 5 M,od~ 345 ;'a Mod.34'2; Gilb. " 
Ev. 26o~ But this was formerly: 
doubted. Brown!. 47; 2 BuIst. 154; 
2 Sid. 221; 2 Danv. Ab. 163; Cro. 
Jac, £62. 

(m) Per Holt, C. J., Holt's R. 689.: 
" 691, 

, 
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Cllsqe aM a.t- alHim,es, as in cn,sea of co~~pi~cYf perjQryand 
forgery (n), although the party has undergone an. i~famo~~ 

..punishm.ent, as by stan~ing in the pillory: for cheating (0), anq 
~fter attainder for t~eason or felC?ny (P). So where hE) has b~n 
convicte~ of felony in taking a. '!false oath to obtain probate of 
a will undel.' the a.tat.31 Geo. 2, c.10;. so where the pard,Qn is 
'received after cOll:victiqn, but before judgment (q). ' 

It has been held that a general pa~QQn, after a. conviction for 
f~lony, or after an outlawry for felony~ will not restore com
petency (1); bu~ it seems that the burning in the hand .may be 
discharged by the KiPg's pardon (8), The pardon must be pliO .. 
duced under ~h~ great seal W. A pardon nnder the King's 
sign mauual, or priyY seal, was formerly .ins",ffici~nt, sipce thQ 
warrant was countermaIl.dable (u); but it is now provided by tha 
stat. 7 8t 8 Geo. 4, c. 26, s. 1 a, that, wh.ere t4e King shall e~tend 
Q,is mercy to any. offender convicted of any felony, and by war .. 
rant uulier his sign manual, coun.tersigned by one of his pllncipai 
secretaries of statt? shall grant to such off~nder either a free or 
conditional pardon, the discharge of such offender out of custQdy, 
in the case of a free pardon, and the performance of the con.dition, 
in case of a conditional.pardon, shall have the effect of a paNon, 
under the great seal, as to the felony in resp~t of w'Qich ~uch 
pardon was granted. The stat. 9 G~. 4, c. \l~, s. ,3, ~n!1ct~, that 
where any offender hath been or shall be convicted of any felony 

'not punishable with death, and hath (,ndured or shall endure the' 
punishment to which such offender hath been or sha.ll be adJudged 

, 

. ' for. the same, the punishment so endured hath an!! shall h~ve 
the,like eff'ectsand consequences as a pardon under the great 

, 

seal, as, to the felony whereof the offender was. so <,:onvjcted: 
provided that nothing herein contained, J:?or the end~ring such 
punishment, shall prevent or mitigate any punishment to which' 
the offender might otherwise be lawfully s~ntenced, on a. subse-. 
quent conviction for &ny other felony~ Sel;.4, reciting that t4ere 

, 

(n) 1 Hnle, 3~. ' . 
(0) .R. v. Lord C/Ullemam, T. Ray., 

370. So where a witness, after I;on
Viction for a crime, ball stood in the 
pillory, the objection is r~moved by I\

general act of pardon. .n. v. Crosby, 
lord Ray. 39. 

(p) 2 Haw. c. 46, s. 110; c. 37, 
"~46, 49, 50. 

'(q) R.v. Reilly, Leach, 512. 
(r) R. v. Lord Castlemain,3 St. Tr. ' 

4:6, 47. E. v. Lord W(lrwick, 5 St. 
Tr. 166. Bllt see R. v. &oku,lKId, 
4 St. Tr. 642; 3 Lev. 426. 

(8) 3 Lev. 426. 
(t) ~ Haw. c. 37 •. R. v .• Lml. 

WOl7Diclc, 5 St. Tr. 166; Fost. 62; 
, ' - ' 

1 Wils. 217. J1furpll:/Sccuc, Leach, 
, , 

117· .' 
(u) R. v. Lord Wlll'f4lick .. 5. St. Tr. 

166. It. v. Miller, 2 Bl,' a; 197. 
, . . . 

Gu.lly', case, Leach, \16., 

I 
I , I 
, 
, 

. . 
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ate certiliti nusilemeanorS which tender the parties convicted 
thereof in~ompetent witnesses, and that it is expedient to restore 
the comp~ten.<ly of such parties after they have undergone their 
punishment, enacts that where any offender hath been or shall 
be ·co~victed·of any such misdemeanor, except perjury or ':lull
oroation of perjury, and hath endured or shall endure the punish
ment to which such offender hath been or shall be adj~dged for 
th .. same, such offender shall not after the punishment so endured 
be deeme~ to be, by reason of such misdemeanor, an incom 
petent witn.ess. In case of a conditional pardon, proof must be 
given that the condition has been performed (x). 

adly. 13y proof of a reversal of the judgment or outlawry by Reteualot 
writ of error, which must be proved by the production of the JudglUeDt. '. 

record. Where it was objected that the witness had been attajnted . 
• 

by virtue of' an act of parliament, for not having surrendered him-
self before a particular day, it was answered that the witness had 
surrendered within the limited time; and the record of the pro
ceeding on the part of the Crown against the witness on that 
statute, and of the plea on the part of the witness in his defence, 
that he did surrender within the time, which plea was admitted 
by the Attorney-general to be true, was held to be conclusive 
evidence of the surrender witbin tbe time (y) •. 

, 

IV. The judgment for an infamous crime, even for perjury, E.ft'ec~!lf 
d I d b fr ak· ffid·· b . disability_ oes not prec u e t e party om m mg an a aVlt Wit a Vlew 
to his own defence (z). He may, for instance, make an affidavit 

, 

in relation to the irregularity of a judgment in a cause ,to which 
he is a party (a), for otherwise he would be without remedy. 
But the ruie is confined to defence, he cannot be heard upon oath 
as a complainant (b). Where a witness becomes incompetent 
from infamy of character, the effect is the· same as if he were 
dead; and if he has attested any instrument as a witness, pre
vious to his conviction,' evidence may be given of his hand
Writing (c). . 

. ' 

. , (.I') Gilb. Ev. 259. Hawk. P. C. 
c. 37, s. 45', But where a party had 
been scntenced to transportation, and 
confined to the hulks for a term, and 
discharged at thE' end of thtl term, it 
was ~eld that his having twic~ cscaped, 
for a few hours each time, did not 
destroy the elf~t ofa pardon. R. v. 
Bad~ock, RU5S. & Ry. C. C.L. 248. ' 

, 

. (9) Lord Lovat's case, 9 St. Tr • 
65:1·665. 

. (.;) Davis v. Carle,., 2 Salk. 461; 
, 

:I Str. 1148. 
, ' 

(4) Ibid. 
(b) Salk. 461 ; Str. 1148. 

(c) Jonu v. lUasolJ, Str. 833. 
, . , • 

• 

H3 

, 

, 

, 
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WITNESS-INTEREST: • 
• • • 

• . , 
• • 

The, general principle which operates to tbe exclusion of an:, ' 
interested witness has already been ,adverted to; its application. ' 
in' practice will now be more fully considered. .It is 'proposed to ' 

• • 
consider, . . 

I 

, I. The nature and extent of the disqualifying interest, the' 
time and manner of acquiring it, and exceptions from 

• • 
necessIty; • 

. II. Its effect upon secondary evidence; and, 
III. The mode of enforcing or removing the objection. 
IV •. The practical effect of the rules on this subject. 

I. The interest, . to disqualify, must be some legal, certain and' 
immediate interest, however minute, in the result of the cause, or 
in the record, as an instrument of evidence, acquired without 
fraud.' . 

, 

In'the first place, it must be a legal interest in the event of 
the suit, 01' in the record, as contradistinguishod from mere pre
judice or bias,' arising from the circumstance of relationship, 
fi'iendship, 01' any other of the numerous motives by which a wit-
ness may be supposed to be influenced. ' 

. Thus in a criminal case a witness is competent, although she 
believes that the conviction of the prisoner will be the means of 
saving her husband's life (d)~ So an accomplice is competent to 
give evidence against his confederates, notwithstanding his' own 
expectation of pardon in case of their conviction. So, although 
the witness has derived his maintenance from the party. And in 

, general the witness is competent, although he wishes that the 
party may succeed in whose favour he bears testimony.. 

• 

(' If a party be really interested in the event of a cause he is not 
competent, although he does not apprehend that his interest is .. 
a legal o~e (e), for it would be exceedingly dangerous to violate 
a generarfule because the witness does not understand his legal 
responsibility. If a witness suppose that he is under an honorary 
though not a legal engagement, as to indemnify the bail, he is 

, 

still competent, for he is under no binding engagement, and it 
would be highly inconvenient to make competency in such cases 

. .'. .. . 
to depend on the witness's notions of propriety, and would 

.. . . . '. , . . . , 

• 

.cd) B. v. Budd, Leach, 154; but it 
has befm held that a· witness who 
conceives himself to be interested, 
although he be Mt so, is incompe. 
tent. FotllcringllOim v. Greenwoud, 

, . .. 
• 

, . 

Str. 129; 1 T. R. 296. Chapman's 
case, Str. 129; tam gu. et vid. ilifra, 
102. 

(c) R. v. Wallcer, 1 Ford. MSS. 145. 
Pal'kel' v.Whitby,.1 TUfn. &·R.37~ •. 
, 

• 

, , 
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suvour of inconsistency to·foUlld,a, susp;cion'of his veracity upon . 
a just and honourable feelihg (f). It has indeed ,been said that 
a witness' who conceives himselfto be Under a legal e~o-agenient 
is incompetent, although he is mistaken (g). It would, however, 
be productive of great inconvenience tosubsutute a witness's mis~ 
tilkenopinion of his legal liability for the more plain arid simple 
test of actual liability; it might be impossible to render him 
competent; even, by means of a release, for he still might he· 
sceptical as to the operation of a release, and the practice might 
open a dOOl' to fraud. / The party who calls the witness has an 
interest in his testimony, which ought not to be defeated by any 
thing short of a legal interest in the event; aild if the objection' 
were allowed to prevail in this instance, the principle would 
extend also toiha reception of a witness who has a legal iriterest 
in the event, but who fancies that he 'has not.! 

The interest must be a present, certain, vested interest (h), Must be 

and not uncertain or ~ontingent(i). And therefore the heir :!~~~n:I~~'d 
apparent to an estate IS competent to give evidence in support not contin

of the claim of the. ancestor, 'although one who has a vested ~:~~;£UI. 
interest as a remainder-man is incompetent (k). So it was held 
that a steward was competent to prove that a fine was" payable 
.on the death of the lord, although the establishment of the 

• 

c: 
(f) Pederson v. StofJles, 'I Camp. 

145; 1 Str. 129. 
(g) Chopillan's ,'ate, cited' Str. 129. 

FotheringllOlI/, v. Greenwood, Str. i2g. 
No \'. Walker, 1 Ford, 145. By Lord 
Ellenborough, C. J., and Gould, J. in 
Trelawney v. Thomas, 1 II. B. 30'7;' 
Rudd's case, Leach, C. C. J. 154. In 
tho case of the J1mit~ Villeneuve,' 
5', Robinson's Adm. R. 344, Sir W. 
Scott r~iected the evidence of a 1.vit-' 
ness who stated that he conceived 
that lis would be entitled to share 
in case his vessel sllould be deemed , 
joint-cuptor, although he had signed 
a release; and the learned Judge de
cided this on the distinction which he 
had alwrtys understood to prevail be..; 
tweeli a: witness' who says only that 
he expects to share from the bounty 
of the captors, imd one who thinks 
himself actually entitled in law. . 

(h) As where a witness bus a pO\ver 

, 
• 

of attorney from the plaintiff to re
ceive the sum recovered, and pay 
himself the aillount of a debt due to' 

him. Powel v. Gordon,2 Esp. C. 735. 
Or has made an agreement with the 
plaintiff, that he shaH have a lease 
onhe lands recovered. Gilb. Ev. 122,' 

Or is bOund to pay:i sum of'money 
in case the plaintiff fnils. Forrester 
V. Pigou, 1 M. & s. 9. Foti,eringllUm 
v. Greenrt)ood, 1 Str. 129. ' 

Where a witilCSS who, if the bishop: 
f.-ulcd to present to a benefice on Ii 
lapse, would as tenant 'by the curiesy" 
be entitled to prescnt, it was'held that' 
he was riot n competent witness f01" ihe" ' 
defendant in a: 'ql/ore iml'edii. GUI/1f 
v. Bishop qj'Exeter, :5 Bing. 171, and 
~ M. & P; 266. 

, 

, (i) Doug. i34i 1 T. R. 163; i P.W; , 
, 

287' 
(k) Salk. ,283; "Lord Raym .. 724. · 

114 

• 

• 
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affirmative might render a· re-admission necessary, and entitle~ 
• 

him to a fee (l). , • cerlam. 

• 

• 

• 

.. 
• 

So in an action for acting as an assistant, the clerk of the: 
company of 1P'~e-drawers was held to be a competent witness, 
although h entitled to a crown for swearing in an assistant j; 
for although tne suit might cause the defendant to be sworn, that 
was not the direct object of the suit, nor a necessary consequence· 
of a verdict for the plaintifis (m). So it was held that one who .. 
had lands in the parish, but who was not actually ,rated to the· 
poor, was competent in a calle of settlement (n).' : 

Where the interest is of a. doubtful nature, the objection goes 
to the credit, not the competency of the witness (0). The pos
sibility oC an action being brought against the witness, in case: 
h,is testimony shall not prevail, and the tendency of his testi., 
mony to render his Ijability less probable, will not exclude him. 
One who has given bond for an administrator's due administra
tion of the intestate'8 effects, is competent, in an action against: 
. the administrator, to prove a. tender(p). So one who has filled; 
a corporate office is a competent witness for the defendant 

(I) Champion v. Atkinson, 3 Keb. 
go. . 

(m) Company of Gold and Sil'Oef' 
tVire-drawers v. Hammond, Ford's 
MSS. 

(11) R. v. Prosser, 4 T. R. 17. R. 
v. Gisburn, 15 East, 57. R. v. Kit.. 
Zerby, 10 East, 293. R. v. Terring-

. ton, 15 East,471. R. v. South Lynn, 
5 T. R. 664. R. v. KirclJord, 2 Enst, 
559. Deacon v. Cock, Taunt. Spring 
Assizes, 1789; cor. Buller, J. cited 
Nolan's P.L. vol. I, p. 378. But see 
the forCible observations made UpOIl 
these cases by Sir D. Evans in his 
edition of Pothier, vol. 2, p. 306. 
See Rhodes v • .ilinra;orth, 2 Str.rltie's 
C. 215. Whether the principle laid 
down in the case of the Ki11g v. Kird-

3 T. R. 32 ; Co. Litt. 6; 1 Keb. 836. 
Bent v. Baker, 3 T. R. Smit/, v.Prager, 
7 T. n. 60; Gil. Ev. :132. Where the· 
deposition of a witness in a suit for 
predial tithes .described him as of the 
parish in which the tithes accrued, 
0011 were sought to be covered by a 
township modus, held that it was ad
missible, for the deponent might be 
an iubabitnnt merely and not :10 

owner, or the owner of lands not 
covered by the modus. Jac/Clon v. 
BensUTI,2 Y. & J. 49. 

(p) Carter v. Pearce, 1 T. R. 163. 
So an unsatisfied creditor is a com-' 
petent witness for the ndministrator. 
under the plea of plene admin"'ravit. 
Per Parke, J., notwithstanding the' 
dictum of Ld. Ellenborough ill Craig 
v. CundrU, I Camp. 331, to the con
trary; nnd see Paull v. Brcram, 6 Esp. 
e. 34. If the intestate were living such 
evidence would be admissible, and it 
is difficult to see how hill death can 

ford, and the previous decision., was 
properly applied Of DOt, is n question 
which the stat. 54 Geo. 3, c. 170, s. 9, 
hus rendered immaterial; the cases 
themselves urestill of importanc'! to 
show the reliance which the Court 
placed on the general priuciplE.-. 

(0) R. v. Bra!}, R. T. Hard. 360; 

. 

make Dny diff'erenco as to the eorope-. 
tellcy of the witlless. . :' : 

• • • , 

• 
" • 

I 
I 
I 
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to prove a custom, which, if established, would be material to tl~·~e:::~I~~ 
show that the witness had exercised a corporate offir,e legally (q). 

The predicaments in which a witness may be incompetent in 
respect of the result admit of three varieties: 

1st. Where actual gain or loss would resul~ simply and imme
diately from the verdict and ju9gment. 
, 2dly. Where the witness is so situated that a legal rir-ht or / 
liability, or discharge from liability, would immediately result 
from the verdict and judgment. I 

3dly. Where such legal right or liability depends not simply 
on the verdict and judgment, but also on some material fact ) 
disputed in the cause, in respect of which the witness would be . 
liable. 

, 

,1st. Where actual gain or loss would result simply and im
mediately from the verdict and judgment: 
, As where the proposed witness is a party, though hut a nomi-

III the im' 
mediate 
and legal 
result. 

J nal party, to the suit (r); or is a party in beneficial interest (s); 
or is quasi a party, from having entered into a rule of court or 
contract that another cause in which he is a party shall abide 
the same result with that in which he proposes to give evid~nce (t); 
or wnere the immediate effect of the verdict will be to increase or 
diminish a fund in which he has a joint interest; i as where the 
the bankrupt, or a creditor on a bankrupt's estate, seeks to in-

, (q) R. v. Bra!!, C. T. H. 358, vol. 
2J 698; und see App. I. 105. 

(r) As in the case of guardian of n 
minor, or govenJElr of the poor, who 
is in the fil'st instance liable to co~ts. 
R. v. Se. Mar!} ~fogdalen, 3 Eust, 7. 
T,ustees empowered as a public body 
to sue and be sued in the name of , 

their treasurer, hut to be deemed the 
plaintills, are not it seems competent 
~vitnesses f,?r the plaintiff in an nction 
50 brought. Wh~71I0re v. Wilks,l M. 
& M. 214,nnil 3 C. & P. 364. 

(s) Xt will be presumed that the 
action, is brought by the direction of 
tho party beneficially interested. In 
an action on a pulicy of insurance, 
brought in the nnmes of tho brokers, 
it nppcare!l that A., one of the parties 
for whose benefit the policy was effect
ed, had hefore the ncticlD released to 
tile plaintiffs all actions which he might 

\'OL. J •. 

have under the pl/licy, and also that 
since the action two persons, to whom 
the whole interest on the policy had 
b(len assigned, had, under an order 
of the Court ofC. P., indemnified the 
plaintiff against all costs, IInil A. was 
tendered and examined as ~ witness 
for the plnintiffs on the trial; held, 
on error, that as the action had been 
brought in the names of the brokers 
for A. 's benefit, it must, until the ,con
trary shown, be presumed that it was 
brought by him and by his authority, 
and if so, he became aud remained still 
liable to the attorney employed to 
l.ring it, nothing having bee II done 10 

deprh'e the nttorney of his rights til 
recover costs from him; he was there-, 

fore improperly mlmittcd to give evi-
dellce, nnd a vClli,'e de 111)1:0 was awaril-
• 

cd. Bell v. ,Smith, 5 B. & C. I lIB. 
, . 

(I) FormIcI' \'. P.gou, 1 1\1. & S. g. 
Ii 5 +-

• 
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crease the fund (U); ot· to deprive the ,vitncss of the enjoyment' 
of an interest in possession (w); or place him in the immediate 

. possession ofa right (x). 

Ilight tn 
.hal'c, or 
liability tf) 
tOlilributt'. 

, 

• 

2dly. Where the witness is so. situated that a legal right or lia": 
bility, or discharge from liability (y), would immediately result: 

As where the witness has indemnified a pal'ty against the; 
result generally (z). So where the witness is called /<>1: the 
plaintiff, with whom he is a co-partner; or where the witness is: 
a co-partner with the defenaant in the subject-matter of the suit" 
and- would he liable to contribution in case the defendant failed 
in his defence (a). And as a co-partner, by reason of his liability 

(u) See tit. BANKRUPT, Cumpetcury. 
In an action for taking usul'ious inte
rest on a loan. to n bank,'upt, it was 
bold that ho WIIS not II competent 
witness for plaintill~ unless he had' 
obtuined his certificate; although the 
defendant had proved the loan under 
the commission, and although tIle 
bankrupt offered to release his claims 
under the bankruptcy. Masters v. 
DraJton,2 T. R, 496. See tit. WIT

NESS, Creditor. Where the plaintiff 
sued two ou a joint-contract, nnd one 
pleaded his bankruptcy lIud certificate, 
it· WIIS held, thllt by suiug bodl, the 
plllintiff had elected not to pro\'e the 
debt under the seporate commission, 
and that n verdict in that nction could 
not affect the interest of the bankrupt's 
creditors, one of whom was therefore 
n competent witness to pl'ove the joint 
contract. .Bfannil1 v. Toyfol', 1 Gow; 

l,j 

199· 
(ro) A tenant in possession is in-

. competent to Sllpport his landlord's 
title. Doe d. FostfJI v. Williams, Cowp. 
621. But in lin action by landlord 
nnd tennnt, the lessor paramount may 
prove whether the premises were first 
demised to the landlord or nnother. 
Bell v. Hamoori, 3 T. R. 308. l~or 

llis possession is not affected by the 
l'esult. 

(.1') On nn intlictment on thc st. 21 

J. I, c. 15, or 8 H. 6,c. 9, which au'; 
thorizes justices to give possession of 
hnds ente :cd by force, 01' held by force, 

to the tenant; n tenant whose land 
has been forcibly entered is not n com
petent witness. R.. v. IVilliams, 9 B. 
&C.549· . 

(y) Bland~ • ...1Tlsley~ 2 N. R. 331~ 
Whel'e it wns held,· thnt in an nction 
again~t the sheriff for seizing the goods 
of .A. under nn execution nl!,ainst B., 
the latter was not n competent witness 
to show that the goods were not A! s 
under an assignment from him; for 

• 

the effect of his testimony would be 
to pny his own debt with the plniJltjlf'~ 
goods. ~ ote, that the witness hnd 
sold the plaintiff n house in which the 
goods were, and whether the goods 
were sold or not W3S in dispute. III 
replevin by an under-tenant against a 
landlord, who towards discharging 
the rent due from his tenant distrain
ed as bailiff of his tenant, for the 
amount of rent due from the uncler
tenunt to the tennnt; it was held, thnt 
the tenant was not i\ competent wit
ness to prove the amount of the rent 
due from the under-tellant. Upton v. 
Curtis, 1 Bing. 210. 

(z) See note (k), p. 108, 

(a) See the cnses which filll withia 
this c1uss~ below, tit. JOINT INTEREST. 

000 who admits himself to be a con-
• • tractor IS not a competent wItness 

for the defendant; for although it 
might be ngninst his interest to ad~ 
mit such liability in respect of COli tn
bution, yet he has II more immediate 
illtercst to defcnt the action or reduce 

• 
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to contribution, would not be a competent witness fm:, the defend-
ant, to whom, on a verdict against him, he would be liable to 
contribute, be is, on the other hand, a competent witness for the 
plaintiff in an I'.dion against the co-partner. ' 

A co-partner in a company, whether proved to be, such by 
examination on the voire dire (b) or by independent evidence (c), 
is a competent witness in an action of assumpsit to prove the 
liability of the defendant as a co-partner; for being a co-partner 
he is liable for his contributory share of the damages and costs; 
and if the defendant were not in fact a partner, he would be enti
tled to recover from the firm the sum recovered from him, as money 
paid to their use (d). Yet if the witness, being a joint co-partner, 
has let judgment go by default, he would not be a competent 
witness for the plaintiff; for, being himself liable, he is interested 
in rendering the co-defendalltB liable to contribution, of which 
liability the record would be evidence (e) Here, however, the 

tho damages. Hall v. Rex, 6 Bing. 
131, and 3 M. & P. 273; amI see 
Simrms v. Smith, 1 Ry. & M. C. 29; 
Cheyne v. [[00]1, 4 Esp. C. 112. 

In an actirln for goods soId, the de
fence WIIS, that they were sold to the 
defendant nnd another, his partner, in 
part pnyment of n debt duo from the 
plaintiff to the partnernhip; held, that 
such partner was nn incompetent wit
ness, as being liable to contribution 
in respect ofplaiutiff's demand. Evans 
v. leatllerd, 2 Bing. 133. 

So where 0 co-,defcndont in assumpsit 
Ims let judgment go by default. Brown 
v. Fox, cited by Dallas, J., 8 Tllunt. 
14 I; and see the observations in 11:lant 
v. :Mainwaring, 8 Toullt. 139; infra, 
Vol. II. tit. P ARTJES. 

Where two pm'toers being sued on 
a bill as illdorsecs, one pleaded his dis
ch:lI'gc by bankruptcy and certificate, 
and 0 non-pros was entered as to him; 
it was held, that as since the 49 Geo. 3, 
c. 121, s. H, the solvent partner, after 
payment of the partnership debt, 
might prove against his insolvent part
ner's estate, and that the certificate, 
therefore, would be n bar to any ac-
• lIOn for contribution, tho bankrupt 

having released bis surplus effects, 
YOLo I. 

was on odmissible witness for llilll. 
A.fflulo V. Fourdrinicr, 6 Bing. 306. 
And see Moody v. Killg 4' Parler, :l 

B. &. C. 558. 
(b) Blu.ckett V. Weir, 5 B. & C. 

385; Yorke V. Blott, 5 M. & S. 71 ~ 
Hall V. Curzon, 9 B. & C. 646; F{/7Doo 
(.etl v. Weathall,2 C. & P. 305. Wht're 
creditors of a bankrupt ngreed to con
tribute to the expense of watching 0 

commission of hankrupt, io order to 
prevent froudulent proofs, rateably in 
proportion to their respective claims; 
itwns held that one of the contributors, 
who hod paid his own proportion to ',he 
solicitorretmoed,was a competent wit
ness for the latter, in n suit to recover his 
quotn of the expense from another cre. 
ditor. Ta!Jlor v. Cohen,12 Moore, 219. 

(c) Hall v. Curzon, 9 B. & C. 646., 
Lord Tenrlerdell, C. J., in gh'ing j~dg
ment, assimilated the case to that of n 
co-trespasser. 

(d) Per Holroyil, J., in Blackett v. 
Weir, 5 D. &. C. 386. 
, (e) BraWl' V. Brown, 4 Taunt. 752. 
See the case of Taylor v. Co,~en, 12 

Moore, ::ug; where Best, C. J., dis
tinguished the cnse of Brown V. Brown 
from th3t of Hudson. \'. Robinson, on 
the ground thnt in the lntter cnse thG 

11 6 -!-

Right to. 
shure, or 
liabilits to ' 
cOlltributl·, ) 

, 

, 
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Right to 
share, or 
liability to 
contribute. 

, 

record would be evidellce for him to prove afact, that is, the 
joint liability of the defendants (j). 

In cases falling within this description, it is not that 
the party obje~ting to the testim<:my should that the wit· 
ness is interested by reason of his privity party; the 
fact, if not admitted by the party who calls the witness, must be 
proved either by the examination of the witness on the voire dire, 
or by independent evidence (g). 

It has been held that where the witness is prima facie liable ' 
to the vendor of goods which he has purchased in his own name, 
he is not a competent witness for the vendor against a third per
SOll to prove that the defendant is either solely (h) or jointly (i) 
liable for the goods; for in such case .the witness has a direct 
interest in causing another either to payor contribnte to the pay-

I ment of the debt. So where a witness called by the defendant 
I has undertaken to indemnify him against the whole or part' of 
I the damages or costs (h). It is immaterial whether the obligation 

witness could in uo event be interested 
iu the result of the suit. 

(f) Abbott, C. J., in the cn~e of 
• 

Blackettv. Weir, 5 B. & C. '287, ob. 
serves thnt this is fonuded on the rule 
thnt no, pnrty to the record ,can be 
examined. 
, (g) Rirt v. Hood, 2 Esp. C. 20; 

where, in nn nction for goods sold nnd 
" delivered, n witness being called to 

prove that the trade in respect of 
which the goods were supplied was 
carried on, not by the d~fendant but 
by the witness, the plnintifF admitted 
thnt the witness carried on the, busi-

, 

, 

ness, but insisted that the defendant 
was partner with' him: but Eyre, C. 
J., overruled the oiuection, saying, 
that os the plaintiff had chosen to pro. 
ceed against the defendant solely, he 
should not be allowed, by merely sug
gesting the exiotence of a partnership 
between the' defendant nnd the wit
ness, to depl1ve the former of the be-
nefit of his testimony. 
. (h) Macbrain v. Fortune, 3.Camp. 
Vol. II. tit. VENDOR & VENDEE,1l95. 

(i) Where, G., a. party. to whom 
goods were originally sold in his own 

name, having become iusoh'ent, the 
action was brought againt the defend
ants, who were in partnership with G., 
it wa~ held that he was an incom· 
petent witness 011 the part of the plain. 
tiff, to show the liability of the defend
ants, without a release, for he had a 
direct interest to render otbers liable 
as well as himself. Ripley v. Thompson, 
12 Moore, 55. Supra, 107 (e). 

(k) . Where beveral parishioners at 
a vestry signed a resolution, approv
ing of law proceedings against sur· 
veyors of the highways, nnd guaran
teeing to the plaintiff the legal expenHes, 
held that it was 1\ personal liability, 
and rendered them incompetent. Hen. 
de'burcrak v. L011gley, 3 C. & P. 571. 
Que who hus jointly, with the defend. 
ant aud by his authority don!l the act 
for which or it, consequences damages 
ure claimed, is not an incompetent 
witness fOf the defendant, in the ab
sence of an agreement to indemnify. 
Where, in trespass for taking mnrl, &c. 
the defendants justified as under a 
license fro.m the plaintiff to JJ. one of· 
the defendants, and J. F.; in support 
of which un IIgrcemcnt was pro\'ed 

, 

• 

I 
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to indemnify be express or is implied from the cirCl)mst~llces (I). Liability' 

Thus a principal is not a competent witness for his surety (m). over. 
adly. Where such legal right or liability depends not. simply on 

the verdict and judgment, but also on some material and disputed . 
fact: . 

As where the witness has engaged to indemnify a party not 
simply against the verdict, but agajnst the consequence of some 
fact essential to the verdict: for where the verdict depends 
upon the fact, an indemnity against the existence of the fact 
011 which the verdict depends is in effect an indemnity against the 
verdict. Thus, if on a title turning out to be defective, the wit
ness be bound to indemnify the purchaser against all conse
quences, he is not a competent witness to prove the title in an 
action against the purchaser on a similar warranty, where the 
issue is upon the title; for the agreement to indemnify against 
any defect in title is, as far as the event is concerned, an agree
ment to indemnify in the particular cause (71). 

between the plaintiff and the first de
fendant, and one J. F., for a surrender 
to them of " nil those brickworks at 
S." then in the possession of the said 
plaintiff; upon which the question 
arose, whether the locus in quo were 
pnrcel of such brick-works; it was held 
thnt, in the nbsence of any engagement 
on the part of J. F. to indemuify B., 
he W'IS a competent witness, and that 
he might be called to explain the agree
ment by parol el'idence, it being am
biguous as to the identity of the brick 
grounds. Parldock ,'. Fradley, 1 J. & 
C·90. . 

(l) Where, in an action by the in
dorsee agaiast the drawer of a bill, it 
was attempted to be proved by theae
ceptor that the hill was accepted in 
discharge in part of a bill due from 
him to the drawer, and was indorsed 
by the latter that he might get it dis
counted; and that he delivered it to 
the plaintiff, and told him thnt if he 
would get cash for it he might retnin 
ollt.of it the sum which the acceptor 
owed him, but that he never did get 
cnsh for it; it was beld that tile ac
ceptor was an incompetent witness, 
because. although ,!utinterestcd in the 

VOL. I. 

amount of the bill, yet, ns to the costs, I 
he ivould be bound to indemnify the 
defendant if the plaintiff obtained n ! 
verdict. Edm07tds v. wrce,8 B; & C. I 

407. See below, tit. INTEREST. ' 

COSTS; and Vol. II. tit.· BILLS 0' 

EXCUANGE. 

(m) Secus where the principal is 
discharged by his bankruptcy and cer
tificate. A. and B. having been in 
partnership, dissolved it on the 14th of 
July; the dissolution was advertised 
on the 17th; on the 16th a bill was 
drawn in the names of A. and B., 
whicb was accepted and paid by C. 
without consider,\tion;· C. afterwards 
sued A. and B. for money lent; A. 
pleaded his bankruptcy and certificate; 
B. non aS51Impsit; a flol. pros. was cn
tered as to A.: held, tbat he was n 
competent witness for B. to prove 
thnt C. accepted the hill for bis (A .'5) 
accommodation, and not for that of . 
B., for that B. was only B surety, . 
and might have proved under Ao's 
ccmmission •. Mood!} v. King, 2 B. & 
C.559; supra, 107. See lbwncnd ' 
v. Downing, 14 East, 565. . 

(n) Where. C. hnd. enflioffed the 
defendant with u covenant thnt ho 

II 7 +- '. 
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I.lahllity ·r 
• It !'cems that, in gencral, where the witnc!'s iA so fur intercsted 

in 0. filet llPon whieh the verdict depends, thnt. if his party failed 
O\'Cf. 

.. 

. wns seised in fcr., 111111 llw <ld.:.n;1~nt 
covennntcd with tho ploilllilF lor II"ict 
enjoyment, it IVOS hehl, thnt in nn 
nction on tho IRtter cOl'ellnnt, C. wns 

• • 110t competellt to Ilcgntl\'o n prIOr 
feoffment to 11I10thcr porson, fur tho 
effect would bo to save him from nn 
nction for breac11 of his oIVn CO\'O

no.nt. Srrlc v. Serle, on n trial nt bar, 
2 Roll. Ab. 6(15. But it is other
wise whero n vendor hns sold tho ill
Jlcritnnco without nny covenant for 
good titlo or warranty. J3u~I'.Y v. 
Grccnslatc, l' Str. 445. In general 
the Inw implies no wnrrnnty in the 

. cnse of n renl entnte. 1l1Jra, Vol. II. 
tit. W ARnANTY, gOl. It i~ otherwise in 
the case of n snlc of pcrsllllni property, 
in which case nny nffirmntion nt the 
time of snle nmounts to n warranty. 
lrifra, Vol. II. tit. WARUANTY. And 
it seems that in general n WitnclSS who 
would bo nnslVerable to n vClldce, in 
case tho title tumed out to bo defec. 
•• • • tl\"e, IS not n competent witness to 

pl'o,'e tbe title. See tit. VENDon AND 

VI:NDEE,Vol. II. 894; and tit. DECErT, 

'267; nnd Robinson v.Anderton, Penke's 
, C. 94. In the tWO following cases it 
wns held that n witness was compe
tent to prove title in himself to tho 
}lrOpcl'ty ill di~p\lte, although he had 
sold it to the defendant. Trover for 
l\ horse, the defendant proposed to 
prol'e that tho hor~e was delivered 
to E. F. by the plaintiff, to securo 
n debt which he owed to E. F., with 
nuthority to sell tbe horse to pay the 
debt, nnd thnt under this nuthority 
E. F. sold tho horse to tho defend
nnt. E. F. \Vas called to prove this 
case, nnd having been admitted tiS 

n witness for the defendant, notwith~ 
standing an ohjection taken on the 
ground that he was incompctent to 
provo his title to sell, the plaintiff ob. 
tained a verdict. The objection having 
been renelVed 011 n motion for n new 

"! 

trhl, tlln COllrt of C. P. held thnt 
tho witness wns competent, bccnllso 
'tho record woulll nut 110 mhnissihlo 
in nllY other nction either for or ngninst 
E. 1". Nix v. Cutlillg, 4 Tllunt. 10. 
Dut nlthollgh the I'l!col'tl wOllill not, 
in t.he e\'ent of n verdict ngninst tht' 
uefendant, be e\'idcnce to sholV the 
fnet 1)f title, yet in an action by tho 
defendant ngnin6t E.l'. filr selling tho 
goods without nuthority (If the o\\'ner, 
it would, it seems, be evidence to pro\'e 
the measnre of damnge 5ustnincll by 
the dcfendnnt in the former netion. 

In the cnso of Lm'lJl!iasticr \' • 
Cla,"ke, 1 D. & Ad. llg!), the nction 
wos for goous sold. TI)e plailltilT 
prm"ed thnt olle Foircloth oml the de
fondnnt's son came to the Lonuon 
Docb, :1111\ said thnt the ucfendallt' 
wished to Jlurchase n tnsk of cham
pagne; the prico ngreed on wos 10 I" 
the wine wns nfterwards dtlivered to 
the defendant. A mouth afterwords 
the plaintiffs called on the defem)allt 
for payment, when he nlleged that he 
had previously paid Foirc1oth the 
money. The proposed defence was, 
that Fnircloth, who was n \Vine-mer
elmnt, bad purchased the wine of the 
plaintiffs, and sold it on his own oc
couot to the defendant, and had been 
paid by the Inttlll"; and Faircloth was 
tendered as n witncs3 to provo these 
facts. Lord Tentcrucn W!IS of opinion, 
that liS J;'oircluth, in order to induce 
the defenu:lI1t to pay him, must have 
falsely represented himself to that party 
11S the owner of the wine, he wos guilty 
of fmud, and would be answerable to 
the defendant, not only for the price 
of the wine but for the costs nccrued 
in the action. A verdict having been 
found fiJf the tJlaint.iffs, the Court of 
King's Bench held that the circum
~tnnces did not wnrmllt tbe nssump
tion that. }'nircloth had been guilty of 
fmuu or misrepresentation, and thnt 

• 
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and the: fact; were contrary to his: testimony; he.would: be : liable" Linhllit;l' . 
to that party,for the ,debt, ,damages or:costs; he'wouldbe incom~' over. 

petent; for in every, such cRsehe would, lie ,under an interest 'to' 
represent the fact one way rather than the other, in.favour,of~his 
party' rather than against him, in' order to' get. rid of his, o\vn 
liability, which, if the fact were, otherwise, would, be 'consequent 
on a verdict .against that party.'/ This may happen where the right 
of action tUlns' upon the' question, whether an agent has' been 
guilty of negligence or other breach of duty; for then, if the ,prin ' 
cipalfailed in consequence of such negligence or .breach of duty; 
the agent would be answerable over to him, consequently the 
agent, although' guilty of, negligence or breach ,of duty, labours 
under a temptation to represent the contrary (0). 

In the caseofRotlte1'O v. Elton (p), in. an action on a policy 'of 
insurance on goods on ,board a ship, the question was, whether the 
ship was seaworthy; and it was held that the owner of.the ,vessel 

lie was therefore a competent witness. 
The Court, in the above case, seem to 
have considered it to be essential for 
. tho purpose of excluding the testi
mony of the witness, to prove fraud. 
It may, perhaps, with great deference, 
be suggested whether another view 
may not be taken of the case. The 
question at' issue was, sale or no sale 
by the plaintiff to Faircloth: if there 
'\Vas no sale to him, and t~e plaintiff 
recovered against the defendant, the 
witness would be liable to the iatter 
for the sum recovered and costs; tor 
although he had not warranted the 
title, he was guil ty of a der:eit if in 
fact there had been no sale to him. 

In the case of Baldwil' v. Dixon, 
2 Mo. & Mal. C. 59, the defendant, in 
an action on n warranty of a horse, 
called the party from whom he had 
bought him under a similar warranty; 
and on ttlC objection to his compe
tency, but no authority being cited, 
Lord Tenterden, C. J., said that it 
would be safer to admit the witness, 
gi~ing the plaintiff leave to enter n 
verdict in cas,e .the Court should think 

• 

that he V;rl5 inc!Jmpetont. See further, 
Briggs v. Crick; 5 Esp. C. 99. Vol. II. 
tit, VENIlOR AN,D VENDEE. . , . 

(0) In the case of Green v. Tile New 
River Company, 4 T. R. 589, it was 
held that the turncockin the employ
ment"of the defendants 'wlls'incom-' 
petent to negative n charge, of negli- ' 
gence on which the action was founded. 
Note, that the Court in: giving judg. 
ment seem to have decided on t1ui 
ground that the ,verdict 'would, in' 
a subsequent action by the defendants 
against the witness, be evidence' to 
prove the amount of the damages. 
But quo whether this cOllsiderntioll 
really affects the queiltion;' for the 
record would at all'events be no evi
dence of the fact of negligence, and 
until that were established would be 
immaterial.. Where a pilot was on 
board who had the control of the ship, 
it was held that he was not a witness 
for the owners, in an action on the 
case against them for ,an injury by 
running foul of another vessel, without 
n release. Hawkins v. Finlagson, 3 
C. & p. 305. See Ge1Jers v. 1loftlin'; 
wtfl'ing, Holt's C. 139; Whiteltoilse 
v. Atkinsoll, 3' C. & p. 344; Field 
v. Mitchell, 6 Esp. C.73; Clarke v. 
;Lucas, 1 Ry. & M. C. 32, and the cases 
cited below. , ' 

(p) Peake's C. 84, cor.Ld. Kenyon., 

, 

• 

, 

, 
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was not a competent witness for the plaintiff to prove-' 'the' affir.;; 
mative, because he was interested in the event of the cause; for, 

, if the plaintiff failed, he would be entitled to recover against the 
witnes3, on an implied warranty thjl.t the ship was staullch. 
Again, in an action on a policy of insurance on goods, the captain 
of the vessel has not in the abstract any interest either in tlle ' 
immediate result of the cause or in the record; and if the question 
merely be, what was the original destination of the ship, be would 
be a competent witness for the plaintiff, to show that he acted 
under his direction. But if the question turned upon a deviation, 
he would be incompetent to prove that he had not been guilty of 
a deviation; for if the plaintiff failed, he would be responsible to 
him for the consequences of such deviatiOll, and he would then 
labour under an interest in the event of the suit (q). 

In this and similar cases, it is to be observed that the incom~ 
petency does not arise from the general relation of the witness 
to the parties, or from a direct interest in the immediate event of 
the suit, or in the record; for he is competent for general purposes. 
It is the particular question, and the consequent liability of the 
witness in one event, turning upon that question, which generates 
the objection. 

When the event of the cause depends 011 the question of the 
witness's misconduct, the case is the same, as far as regards 
his competency, as if the sole issue had been joined upon that 

• question. 
, In the case of .1lfiller v. Falccmer (r), in an action on the case 
for negligence in running Rocrainst the plaintiff's calt with a dray, 
the servant who drove the cart was held to be incompetent as 
a witness for the plaintiff without a. release • 

• 

In Morkk v. Foote (8), in an action for negligently driving 

. (9) De S.!Imonds y. De to CcIU', 2 

N. R. 374. 
(r) 1 Camp. 251. 
(.) 2 Moore, 508. In the case or 

Cuthbert v. Gostlillg, 3 Camp. 518, 
issue was taken on a replication of ex
cess, to It plea of license in trespass for 
breaking a wall orthe plaintiff's house. 
The trespasses complained of had 
been committed in repairing the de~ 
fendant's house. The defence was, that 
the plaintiff having givcu leave to do 
what was necessary for repairing, no
thing more than was rifcosiary had 

been done; and to prove this, the 
evidence of the workmen employed 
was admitted on behalf of the de
fendant; Lord F..Ilenborough observ
ing, that it by no means followed that 
the witnesses would be liable to the 
defendant if the plaintiff had a verdict; 
nnd that the case was very different 
from an action for negligence in driving 
against carriages or running down 
ships; for there, if the master be 
liable to the plnintiff, the servants are 
neccBlarily liable to the master, and 
they have ,direct interest to defeat 

j 
1 
I 
• , 
• 
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a mail-coach against the plaintiff's waggon, the plaintiff's wag- Liability 

goner' was held to be incompetent without a release, although om. 

lw swore that he left sufficient room for the defendant's mail, 
and although the jury found by their verdict. that he was not 
to blame." " . 

Where the party so employed was the actual agent who trans- Agent. 

acted the business of the principal, he is, as will be seen, com-
petent on the score of necessity (t); but although an agent who 
actuaJly executed the business of the principal is, it seems, in all 
cases competent to prove that he acted according to the direc-
tions of his principal (u), on the ground of necessity, 'and because 
the principal can never maintain an action against his agent for 
acting according to his own directions, whatever may be the re-
sult of the cause (x), yet if the cause depend upon the question 
whether the agent has been guilty of some tortious act, or some 
negligence ill the course of executing the orders of the principal, 
"and in respect of which be would be liable over to the principal 
if he failed in the action, the agent is not competent without 
a release (y). 

The objection ceases to operate where the party who.would 

the action. Here it is to be remarked 
that there was no evidence to show 
that tho agents hnd dOlle anything 
beyond the scope of the master's di
rection, aOll consequently it did not 
appear that in the event of a reco
very against him he wOllld be entitled 
to recover over from them. See also 
Green v. TIle New River Company. 

(t) Vide irifra, 120, 121. A jour. 
neyman is competent to prove the 
delivery of guods. Adams v. Davis, 
3 Esp. C. 48. Su where a clerk or ser

. vant has receh'ed money, he is a com
petent witness for the party who paid 
it. Matthews v. Ha!ldon, 2 Esp. C. 509. 
And per Lord Kenyon (Ibid.), it is 
the constant course at Nisi Prius, e.r 
r.ecessitate rei, to udmit the evidence 
of clerks and portel's who were alone 
privy to the receipt ·of money or the 
delh'ery of goods. And sec 'l'heobald 
v. Treggott, 11 Mod. 261. So a book
keeper is a good witness without a 
release. Spencer v. Goulding, Peake's 

VOL. I. 

C. 129. And where a currier who was 
directed to deliver money to A., de
livered it by mistnke to B., it was 
held, that in an action by the em
ployer agaiustB. to recover the money, 
he was competent without a release. 
Barker v. ~facrac, 3 Camp. 144; 
B. N. P. 289. And see ]lderton v. 
Atkinson, 7 T. R. 480; Evans v; 'Wil
liams, 7 T. R. 481, n.; Vol. II. 8g4. 
But a debtor to the plaintiff is not 
(it hus been held) competent to prove 
that he paid the debt to the defendant, 
the servant of the plaintiff, for his mas
ter; Theobald v. II Mod. 
261, cor. Holt, C. J.; for he slVcars 
in his own discharge. 

(u) See note (t). 
(x) .lfQrish ,'. F~te. See the ob

servations ot' r,.la~sfield, C. J. in' De 
" 

8!1monds v. De laCOU1', 2 N. R. 374· 
(!J) Infra,hTEREST AGENT. See 

Rutllero v. Eltun, Penke'sC. 84. 
J!,liller v. Falconer, 1 Camp. 251• 

I 

" 

• 
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otherwise have been entitled to recover over against tIle witness, 
has by any act precluded himself from recovering (z). , , 

rn'('rest in:v 4thly. A witness is incompetent where the record would, if Ilis 
I he record. ( party succeeded, be evidence of some matter of fact to entitle 

, 

1 tAl· I him to a legal advantage, or repel a legal liability Xa). Itis 
observable that in most if not all the cases already adverted to, 

o 

where the witness is ex.cluded by reason of his interest in the re-
sult, the record would be evidence where such evidence was neces
sary to prove the mere fact that such a verdict had been obtained, 
or to show the measure of damages, but. not to prove the huth 
of any fact disputed in the cause. Thus the verdict and judg
ment in an action against a principal for the negligence of his 
agent, would be adn.issible in an action by the principal after a 

<z) III an action against a sheriff 
for a false return of nulla bona, after 
he has taken goods in execution, 
which have been forcibly taken out of 
his possession, and carried away by 
n person claiming property in them, 
snch person is m}missible to prove 
.hat they were not the property of the 
debtor against whom the execution 
hnd issued; because' the sheriff call
not maintain an action against him 
(the witness) for the rescue, after hav
ing made such a return; and as to all 
other persons c1aimiag the goods, the . , 

prove a seisin in his father, it was held 
thnt her being entitled to dower if the 
seisin were established did not rende; 
her incompetent, as the judgment in 
the action would be 110 evidence of 
the seisin, and she would bEl equally 
entitled to dower whether the Jands 
were in the hunds of the defendant or 
of the lessor of plaintiff. Doe d, 
Nigllting(l.{e v. Maisey, 1 B. & Ad. 439, 
In trespass for cutting down furze the 
defendant claimed an exclusive right 
of possession ; held that the issue Le. 
tween the plaintiff and defendant being 
confined as to the right of possession 
of the locus in quo, and the record aot 
being evidence to affect the rights of 
parties claiming rights of common 
over ie, they were competent wit· 
nesses for the defendant. Pearce \'. 
Lodgt, 12 Moore, 50. Where the ver· 
diet in ejectment, by all heir-at-law, 
would only tend to establish the will 
as to the renl property, and would be 
no evidence in the Ecclesiastical Court 
upon a question whether it were good 
will as to personalty, beld that upon 
the issue of the testator's sanity, the 
executor (although n creditor of the 
testator) was n competent witness. 
Doe d. Wood v. 1cogc, 5 B. & C. 
335; and I) D. & Rv. 63 . 

verdict would be res inter alios acta; 
and therefore could not be used to 
affect their rights in any proceeding 
against the witness. Thomas v. Pearce, 
5 Price, 547. 

(a) See Bellt v. Balter, 3 T. R. 27. 
Smith v. Prager, 7 T. R. 60. Abraham 
v. Bunn, 4 Bun'. 2251. A copyholder . , 
IS lIlcompetent to prove a customary 
l'iglit in the manor for copyholders 
to take timber' COl' repairs without 
assignment of the lord. Lad!) de 
Fleming v. Simpsorl, 2 M. & R. 164_ 
One who has Ilcted in violation of a 
cllStom is incompetent to disprove 
it'. Carpenters' Company v. lIayward, 
Dougl. 374. Where the defendant 
claimed to be entitled ns heir-at-law 
of hb father, amI culled his mothet to 

• 

• 

• , 
, 
• 

• 
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verdict against him, to prove the measure of damages, though not 
to prove the fact of negligence. It is proposed within the present 
division to consider those ,cases where the record would be evi
dence for or against the former witness to prove a matter of fad, 
in order to acquire a benefit or repel a loss. , 

The operation of this rule necessarily and obviously depends, !lY intcr,cst 
upon another very important question, namely, in what cases the m tdhe re-, clir • 
record in a former proceeding is admissible in evidence (b), In, 
general, in all cases depending on the existence of a particular 
custom, a record establishing that custom is evidence, although 
the parties are different. Hence it follows that no one is compe
tent to support a custom who would be benefited by the establish
ment of it, because the record would be evidence for him in case 

• 

his own right should subsequently be disputed. Accordingly, 
upon a trial at bar of an issue, whether by the custom of certain 
manors in Cumber~and the lord was entitled, under particular 
circumstances, to a fine from his tenant-right tenants, the Courf; 
would not permit lords of other tenant-right manors in Cumber"7 
land, Westmorlalld or Northumberland, to give evidence of the 
right (c), nor the tenants of ot4er tenant~right estates there to 
give evidence against it (d). . 

So where the issue is, whether a custom exists that all the 
inhabitants of A., or all the tenants of a particular manor, shall 
have common of pasture in a particular spot, no inhabitant in the 
one case, or tenant in the other, is competent (e) to establish, the 
custom. 

, . 

Where the question is as to a prescription for a light of com .. 
mon, as appurtenant to the house of A., B., Wh9 has a similar 
house, is a competent witness, since the J,'ecord would be no evi .. 
denee in support of his prescriptive claim; but if the right in the 

(b) See tit. J UDGMI:NT. 

(c) Duke oj Somerset v. France, Stl'. 
654· ' 

(d) S. C. Fort. 41. 
(e) Hockley v. Lambe, Lord Raym~ 

731; Per Buller, J. 1 T. R. 302 ; Per 
Ld. Ken. C. J. 3 T. R. 33; B. N. P. 
283; .AlIsc()mbc v. SllOre, 1 Taunt. 26; 
and Vol. II. 228. It seems, that iii 
order to exclude II. witness, where the 
verdict depends 011 a custom which he 
is interested to support, it is not ne
cessary that the. custom . should bl:; 
stated on the record. Lord Falmouth 
v. George, 5 Bing. 286; ami Bee App. 

Vol. I. J 15. A case occurred on the 
Northern, Circuit, where theverdictil~ 
an action of trover turned cutirely on 
an alleged custom \\'ithin a manor, for 
the tenants to cut down wood, and a 
witness'interested in supporting the 
custom was rejected, slthough it was 
insisted that the veJ.'dict would not be 
afterwards evidence for him to support 
the custom; for it was answered, and 

• 

the Court of King's Bench afterwards, 
us I have heard, approved of the deci ... 
sion; that the effect of the verdict to 

• 

support Ihe custom miglit be sided by 
evidence.' . . 

, 

, 

, 

\ 
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common werelohe claimed as appurtenant by custom to all houses 
similar to that of A., B. would not be a competent witness, :be

, cause the record would be evidence of his own right (j). 
It has been held that where the question is, 'whether several 

requisites in the aggregate \vill libt 'confer particular advantages; 
one who possesses part orily of those requisites is still competent, 
since the decision would not entitle him to aparticipatiori in those 
advantages (g). And therefore upon a question, whether to qua
lity one as a common-council man, it was requisite that he should 
both be an inhabitant, and also possess a burgage tenure, it was 
held that one who was an inhabitant, but who had no burg1lge 
tenure, was competent to narrow the right, ,and to confine it to 
such as had both qualifications (h). 

Where a witness would'by the conviction or acquittal of another 
discharge himself, he is in p;eneral incompetent (i). But it seems 
to be a general ruie, that no verdict founded either wholly 01' 

partially on the testimony of'anY'witness in a criminal proceed
ing, can be made use' of either for or against him in any· other 
proceeding (It); and consequently no objection, on that, ground 
can be made to his testimony. Accordingly, upon the trial of an 
inquisition against the ~arden of the Fleet, for the escape of A., 
who was in custody along with B. on a joint judgment' and 
exer.ution, issue having been joined on the question whether the 
defendant had voluntarily permitted the escape, it was held that 
B. was a competent witness for ; he Crown; for although it was 
urged that the fact, if true, would entitle B. to his dischargp, it 

, was answered, that the record in that proceeding would be no 
evidence for B. in any action brought by him for false imprison
ment (l). So 1:lpon the trial on an information against the warden 

U) B. N. P. 283. John v. Fother
gill, Peake's E~·. Append. 1 T.;It. 302. 
l1arvej; v. Collison, 1 Sel. N. P. 449. 
So a witness is not cOlJlpetent to es
tablish n modus in a parish, or to 
exempt certain articles fl'Om the pay
ment of tithes, where he himself 
would be liable were the claim to 

, 

}JI'evnil. (Lord C[anricarde v. Lad!) 
Denton, 1 Gwill. 300. .t1nscombe v. 
oShol'e, 1 Taunt. :261.) So a witness 
is not competent to ,prove a C!ustom 
in tt parish to an away-going crop, 
w here he, as tenant of lands within 

• 

the parish, would be elltitiell to tho 
• 

sUllie privilege. 

• • 

(g) Stevenson v. Nevinson, Str. 583. 
The Court relied also on the grollnd of 
necessity, and said, that he was in 
effect a witness against himself, hy , 
showing that he had no right. 

" . 
(It) lb. For other illustrations of 

this rule see Knight v. Birch, 3 Camp. 
521; tit. COMMON. CORPORATION.-

, 

CUSTOM. , 

(i) B. N. P. 288, 9. Gil. Ev. 223. 
, 

(k) See the Cases, tit. J UDGME~T. 

(I) R. v. Huggins, Fitzg. 80; 1 Sar-
nard,350. , 

• 



• 

• IN TIlE ItJ_COR.n •. 117 - ' 
• 

for five escapes, one of th~ prisoners, whose escape had been pel'- V~rl!icl in 

mitted, but who had returned, was held to be competent, although ~~~~:llllli 
he had given a bond to the warden to be a true prisoner (m) • 
. A verdict, unless it operate in rem, is not admissible against 

a stranger (n), and consequently the probability of a verdic~ either 
way does ~ot in other cases exclude his testimony. 
. In an action of trover a third person is a competent witness to In trover. 

defeat the action, by proving property in himself; for the verdict 
neither alters his right nor would be eviden~e for or against 
him in an action to recover against either of the parties to 
the suit (0). . The consideration that the record might, under 
circumstances not proved but only suggested, show the measure -
of the witness's liability, if liable at all, does not render him 
incompetent (p). 

If the interest be of the nature above described its magnitude Magnitude 
of Iho in

is not material, and the ohjection must prevail however minute terest. 

the interest may be (q). The reason' seems to be this; a plain 

(m) R. v. FOI'd, 2 Salk, 690. But 
Doto, the reaSOD gil'en in Salkeld is, 
that it was a private matter, of wbich 
there could be no other evidence. In 
another report of this case the wit
ness is stated to have been a bailiff, 
who had gil'en a bond to the warden 
for the safe custody of the prisoner. 
. (n) See tit. JUDGMENT, In the case 
of The King v. Horton, 4 Price, 150, 
it is said to have beeD ruled at nisi 
prius by tbe Lord Chief Baron, that a 
person having entered into a bond 
with sureties to the Crown, is not an 
admissible witness in a scire Jacias 
against the. surety, to prove that he 
had Dot broken the condition, although 
he had been released by the surety; 
on the ground that the verdict against 
the defendant would he evidence 
llgainst the principal, in n similar prl'
eeediDg ngain~t.hiDl. But quare, lind 
see. tit. JUDGMENT; and Hm't v. Mac
namara, 4 Price, 154, 
. (0) Ward v. Wilhinson,4 B. & B. 
410. Per Abbott, C. J.: If a verdict 
~lIle waycou\d llot be given in evidence 

, , 
agamst a wltnE:ss. II verdict the othel' 
way would ,not be evidence for him. 
See lIlsu N~t v. CUttillg, 4.Taunt •. 18. 

(p) Bunter v. Warre, 1 n. & C. 689. 
(q) Bm'ton v. Hinde, 5 T. R. 174; 

2 Vern. 217. But see the observn~ 
, 

tiuns of Best, C. J" Doe v. Tooth, 
3 Y. & J. 19; Hovill v. StephellsQTI, 5 
Bing. 497. That learned Judge, to 
whose opinion tbe greatest deference 
is due, especinlly upon questions con
nected with evidence, intimated that 
the exclusion of the testimony of 
the witness, where the amount of in~ 
tCl'est is minute, is founded on the con~ 
siderntion, that if the interest be insuf
ficient toin8uence the testimony of the 
witness he will relea~e it, and therefoie 
that the releasing it or not is the true 
test for determining whether it ought to. 
exclude the eljdence. This, however, 
is a test applicable in those cases only 
where the witness himself is capable 
of releasing tbe interest; it frequently 
happens that a release from the party 
who calls the wituess is necessary, amI 
then this test would be inapplicable. 
The relensing him. would not depend 
on the witness's ·view of the magni
llitude of the interest, but on the 
question whethel' it was beneficial to 
the, party .to .purcha8e his testimony 
ut .tho oX[lcnsc .of .rdonsing thc wit-

l3 
• 

, 
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and simple rule is absolutely necessary, and if l\' sinall degree or 
interest did not disqualify the witness it would be impossible to 

, draw a practicnble line of distinction. 
'l'imc and A witness cannot by the sub!'equent voluntary creation of an 

• 
mnn~e.r 01 interest, without tIle concun'ence or assent of the party, deprive ncqulrIlIg 
the illtcrest. him of the benefit of his testimony in any proceeding, whether 

, , 

Neutral 
o 

WHncs~. 

, 

• 

civil or criminal; for the party had a legal iqterest in the testi~ 
mony, of which he ought not to be deprived by the mere wanton 
act of the witness. Accordingly, one who has been witness to a 
wager, and who aftel'Wards bets on the same point, is a compe .. 

r tent witness for the party for whom he is called (r). So where 
I a \\;tness of an assault lays a wager that he will convict the de
: fendant, he is still a competent witness for the Crown. And this 

seems now to be fully established, although it was once held that 
the witness was disqualified by a voluntary creation of an interest 
in the event, provided the party interested in his silence did not 
concur with him (s). 

, 

But if a person who is under no legal obligation to become a 
witness for either party to a suit, engage to pay a debt beforehand 
upon a condition to be determined by the event of that suit, he 
becomes interested and therefore incompetent (t). 

Where the witness is reduced to a state of /'neutrality by an 
equipoise of interest the objection to his testimony ceases. Where 
however the witness is subject to two conflicting interests, one of 
which preponderates over the other, the difference is to be con-

ness; and this would depend wholly 
on the OSlturc and circumstances of 
the particular case. Where the party 
expected to recover 10,000 l., it might 
be expedient to release n witness from 
a debt of 1,000 t., in order to obtain 
the benefit of his testimony. 
. (r) Barlaw v. Varret/, Skinn. 586; 
B. N. P. 190. George v. Pew'ce, cited 
by Buller,J. 1} T. It. 37. Bellt v. Baker, 
3 T. R. 27; Cowp. 736. R. v. l?dr, 
Str.65:1. 

(s) Rescous v. Williams,3 Lev. 152. 
Baron v. Bury, 12 Vin. 24 j 2 Vern. 
699; Ab. Eq. 224. 

(t) F(Jf'rester v. Pigou, 1 M. & S. g. 
Where a witness for the plaintiff mar~ 
ried the defendant after the service of 
the subpama,it was heltl that she could 
!lot be examined by the plaintiff with. 

Q 

out the defendant's consent. Pedleg v. 
Wellesie,y,3 Carr. & P.C. 55!!. See also 
Townend v. Downing, 14 East, 565. 
Where the party himself creates the 
incapacity, the witness is nut com-

o 

petent to prove even an Instrument 
which he has attested, nnd proof 
of his hand~writing is inadmissible. 
Where after the execution of a char
ter-party, by agreement between the 
plaintiff and the attesting ,vitness, the 
~'Ittct was admitted to a share of the 
profits under the instrument, which he 
refused to relea3e; held. thnt having 
becomo un incompetent witness sub
sequent to the execution of it by the 
act of the plnintiff, proof of his hand· 
writing was inadmisiLle. Havill v. 
Stephenson, 5 Bing. 493; and see 
l'orrcster v. Pigou, 1 M.8& S. 9. . 

. , 
, 

, . 
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sidel'ed us an ub~olut.e interest which is not countervailed (u). N.cHlrlll 

Accordingly, in an nction for money had and received, n witness WltIlC~I. 
is competent to prove that it was paid to him as agent for the 
plaintiff, since he admits that he owes it to Ol1e of the parties, 
and it is in~ifferent to him which of them i8 his creditor (w). 

So the payee of an accommodation promissory note is' compe
tent to show that he indorsed it to the plaintiff before it became 
due, in payment for goods, for he is liable either to the plaintiff 
for the goods or to the defimdunt for amount of the note (:1:). 

In un action against the owner of a ship for money lent, 
the captain is Il. competent witness to prove that it was advanced 
to him on account of the ship (y). . 

A pauper in a settlement case is a competent witness; 1t>l' be' 
must be maintained at all events (z), and any local prcjudice by 
which he may be influenced docs not constitute a legal disquali
fying interest. 

In an action of trover for goods, a party who sold them to the 
plaintiff is a competent witness for him to prove the sale, although 
he sold them under an agreemcnt that jf not paid for they were 
to be returned; for he is either entitled to the goods or the 
price (a). 

Where the opposite interests are unequal, the witness has all I 

interest on one side, measured by the excess of the one interest 
over the other. And therefore where the interest is equiponde
rallt in other respects, yet if the witness would be liable to COi'ts 

in one event but not in the other, it seems that he is incompetcnt 
to give evidence tending to discharge him from such further lia
bility. Thus the drawer ot: a bill of exchange which has been . 
accepted for his accommodation, is not a competent witncss for . 
the acceptor in an action against the lattcr by an indorsee, for 
if the plaintiff succeeded he would be liable to the defendant 
for the costs (b). 

(II) See Evans's Pothier, tit. Evi
l/CIICC, 

(w) Ildcl'/oll v. Atkillson, 7 T. It. 
480. 

(of) S/l1ltt{eu:ol'/II v. S/CpllClI.~, 1 Camp. 
408. See Ballks v. Kaill, 2 C. & p, 
597· 

0;) Evans v. Williams, 7 T. R. 
481, n. 

(z) 2 T. R. 267. 
(a) Bankes v. Kaill, 2 C. & P. 597; 

lIud ~ce Uudblll'll V. l\1UrI·u, 4l3ing. 649. 

(b) JUIICS v. Brookes, 4 Taunt. 464; 
i'!fm, Vol. IT. See also the case of 
llfaundrell v. I(wllett, I Cllmp. 408. 
In the elise of ltller/oll v. Atkill
SOli, 5 T. It. 4\30, it was held, that 
n witness to whom the defendant 
had paid 200 t. on account of the 
plaintin; was n competent witness for 
the defendant to prove that he was 
the agent of the plaintitf when he re
cci\'('1\ the money, althOIl)!h it was oh
jected, t.hat if the plaintifl' 5u,ceetlcd 

1 ·1 
• 
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• 

The preponderance must however, in order to disqualify the 
witness, be certain and definite; for although it has been held 
that a witness was incompetent because it would in one event 

. be more difficult for him to recover the same sum of money 
than.in the other (c), yet the principle of this decision is very 
dubious, and probably would not now be supported (d). 

AdlUis~ion, In some instances the law admits the testimony of one inte
-. ex ncces- rested, from the extreme necessity of the case; such a necessity 
511ale. 

, , 
'. 
, 

arises from the particular nature of the subject of inquiry, which 
renders it exceedingly improbable that any person who is not 
interested should possess any knowledge of the facts, whether 
that improbability arise from the confined nature of the transac
tion, which makes it likely that no one is privy to it except the 
interested witness, or f!'Om the generality of the interest, which 
is equally likely to affect all other witnesses (e). But it is to be 
particularly observed) that this necessity must result. not from the 
accidental failure of evidence in a particular and isolated case, 
for it would be highly impolitic to sacrifice a general rule in order 
to alleviate a particular hardship, but it must be general in its 
nature, embracing a large and definite class of cases, and it must 
arise in the usual and natural course of human affairs (/). And 
it is to be remarked, that the law has justly been jealous of any 
extension of this rule, and that its operation has consequently 
been very limited in pl'actice (9). 

he would be liable to the delimdant 
,for the costs of the action. But in 
this case the Court seems to have re
lied principally on the ground that the 

• witness was competent as nn agent to 
prove u fact done in the course of his 
agency; for they obser~·ed, that if such 
an objection were to prevail, it would 
exclude brokers who had effected poli~ 
cies of insurnnce. The decision in 
the case of Birt v. Kers/law, 2 East, 
458, Vol. II. 180, seems to rest IIpon 
the same principle; nnd see Lord El
len borough's observations in Hudson v. 
Rvbinson, 4 M. & S. 480; Vol. II. 3. 

(r) Buckland v. Tankard, 5 T. R. 
578. 

(d) See the obscl'vations malic in 
Bil,t v. Ker3htraJ, 2 East, 458. The 
mere preponderance of difficulties is 

. of too uncQl'tain and contingent a nu. 

ture to afford a practical rule in such 
cases. 

(e) 3 Mod. 114; 6 Mod. 211; 
1 Salk. 286; Holt, 300; 2 Ld. Raym . 
1179; 1 Sid. 211. 237. 431; 2 Keb. 
572, 384; 1 Vent. 49. R. v. Moist, 
Str. 595. Sec tit.INUABITANT. In 
an action ngainst a surety for the col
lector of rates, held that an inhabit-

• ant was a competent wItness to provu 
payments to the collector tJ.· necessitate. 
Middleton v. Frost, 4 C. & P. 16. 

(f) See Mr. Evans's observations. 
Evans's Pothier, 208. 

(g) See Green v. 7'he New llivcr 
Compang, 4 T. R. 590; and Lord 
Kenyon's observations in Evans v. 
Williams, 7 T. R. 481, in the note, 
wbere he says, that originnlly the plea 
of necessity wns admitted ill cases on 
the statuto of lIue and Cry only. 

''' ... , 
• 
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Upon this ground it is the constant. course to admit the servant Agcnt. 

of a tradesman to prove the delivery of goods, and the payment 
of money, without any release from the master. (It), because it is. 
in the usual course of affairs. that a servant should transact such· 
business for his master; and it often happens that no other. 
person can .. prove such transactions, and therefore to 'exclude 
bis testimony would frequently be to deprive the master of all . 
evidence whatsoever (i). 

So it has been held that an apprentice is a competent witness 
to prove that money has been overpaid by his mistake (k): 80 it 
was held that a broker, although he was also a joint insurer, was 
a competent witness for the plaintiff, in an action on, a policy of 
insurance, as to a representation made by him to the defendant 
when he subscribed the policy, because it was not likely that 
any other person could prove it (l). So in an action against a 
carrier for not delivering a parcel, his servant was held to be 
competent to prove the delivery (m). 

So in an action by the party robbed, against the hundred, he is :-:i;/ 
a competent witness as to the fact of robbery, although he is not '/ 
only interested, but the plaintiff in the suit (n). So interest is no 
objection to competency, if all persons who are likely to know 
the fact are equally interested (0). And therefore the loser of 
more than 10l. at a sitting is a competent witness upon an infor-
mation under the statute 6 Ann. c. 14, s. 6, which subjects the 
winner to the forfeiture of five times the money won, upon con-
viction, and authorizes any person to sue for it, and therefore any 
person is as much entitled to sue fOl' it as tl,e witness (p). So 
in the case of extortion by duress, and in other similar cases, 
which from their very nature admit of no proof but by the testi-
mony of the party injured, he is, according to Lord Holt, a com-
petent witness from necessity (q); but in such case, where the / ' 
proceeding is of a criminal nature, the application of this rule.~'~-· 
is unnecessary, since the party defrauded is not disqualified 
as a witness (r.) 

(h) 4 T. R. 590. . 
: (I) Except indeed thruugh the me-
dium ora relense, . 

(k) Martin v. Horrell, Str. 647. . 
(I) Per Buller, J. Bent v, Baker, 

3 T. R. 27 .. Vide JOINT INTEREST. 

(III) Ross v. Rowe, 3 FOl'd's 1\ISS. 
98. Vide supra, tit. AGENT. The 
rule does not extend to cases where 

• 
actIOns arc brought against principals 

for the negligence of their agents j 
"ide GUpra,.I12 ; il!fra, i33. 

(n) See Vol. II. tit. HUNDUED. 

(0) Rock v. Layton, Fort. 246. 

(p) R. v. Luckup, 1 Ford's MSS. 
542. Willes, 425 (c). 

(g) 7 Mod. 119, 120. 

(,.) Vide il!fra, C~lIPETENCY'

INl'.cr.E~T Pnos ECUTOr. • 

.. 

• 

• 

• • 
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Eb~ect?Clhe II. 'Whcre the witness from interest becomes incapable of 
o ~ectlon .. I " ,. . 
with respect giVmg us testimony, the cHec/; WIth respect to eVIdence seems to 
~~i~~~~~~ry . be the same as if he were naturally dead, since his lips are effec-

tually closed. Accordingly, where a witness to a bond is inte
rested at the time of the executioll of the deed, and continues to 
be so at the time of the trial, the instrument cannot be proved by 
evidence of his hand-writing, since his attestation, when he was 
interested, was a mere nullity and of no . more effect than if he 
bad not existed (s). 

In such case, as in the event of the natural death of the wit-
ness, the deed 'may be established by proof of the hand-writing . 
of the obligor (t). So in chancery, where ,a witness becomes 
interested, his deposition made while he was disinterested may 
still be read (u). 

But it has been held, that where a witness becomes interested 
his deposition cannot afterwards be read upon a trial at common 
law (x). , 

III. The objection to competency ought to be taken in 
the first instance, previous to an examination in chief, for 
otherwise the party objecting might suspend the objection for 
the purpose of obtaining an unfair advantage (y). Unless 
the' interest of the witness be apparent from the record itself 
or from the admission of the adversary, it lies ,vith the party 
who makes the objection to support it (z) either by the exa-

(s) Srdre v. Bell, 3 T. R. 371. See 
. App. Yol. I. 122; 1 Burr. 414· 423. 
Doe v: Kersey, 4 Burn's E. L. 97. 
il7Utey V. Dowsing, 2 8t1'. 1253. 

(t) Godfrey v. Non'is, 8tr. 34· 
Goss V. TraLY, 1 P. W. 280. So where 
he becomes infamous. J07Ies v. llfas07i, 

2 8tr. 833. lrifra, tit. INSTRUMENT, 

PROOF OF. 

(u) 2 Vern. 699; ] P. W. 187; 
Ab. Eq. 224; 2 Atk. 66!); 2 Ves. 42 ; 
2 Ld. Raym. looil; 1 Salk. 286. 

(.1') 2 Vern. 699; Ab. Eq. 324; 
vide irifra, tit. DEPOSITION. 

(y) R. v. Muscot, 10 Mod. 192. 
(z) It is not sufficient to suggest, or 

even to show a probability, or excito 
u suspicion, that the witness stnnds 
undel' circumstances which tempt him 
to represent die fact one way rnther 
than the other; it is incnmbent upon 
hilll to shu", it with cenainty. 

Declaration in replevin for taking 
tho growing com of the plaintiJl: 
Avowry, that plaintiff amI one J. B. 
held the locus in guo, as tenants to the 
defendant, at a money·rent, nnd be
cause it was in arrear defendant took 
the corn as a distress. Plea. in bart 
denying the tenancy modo et lorma, 
and issue joined thereon. A t the trial 
some evidence was given by the de
fendant that the plaintiff nnd J. B. 
were in possession of the premises in 
question; that 11 lease had been exe. 
cuted to them by the defendant's nn

cestor, which plaintiff and J. B. had 
paid for, but 'which they had refused 
to execute. It was not proved that 
J. B. was so connected with the plain
tiff, as to the premises in question, ns 
to be jointly liable for the rent, nor 
was it shown thllt the corn was the 
joint pl'Operty of the plaintifi' and J. B. 
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minaiioll of the witness on the voire dire or by independent ~xnmlull. " 
, tlOn on 

evidence (a). voire dire. 
Notwithstanding the primo' facie appearance of interest on the 

part of the witness on the fac~ of the. record, yet .it. see~s that 
his evidence ought not to be rejected WIthout exammmg him on 
the voire dire as to his real situation (b). The witness may 
be examined generally as to his situation, and even as to the 
contents of written documents which are not produced (c); for 
the party objecting could not know previously that the witness 
would be called, and consequently might Dot be prepared with 
the best evidence to establish his objection; and in like manner 
his competency may be restored by his parol evidence on the 
voire dire (d). If the witness discharge himself on the voire dire, 

The plaintiff gave evidonce to show 
thnt the holding was under an agree
ment for a corn-rent, and in support of 
thnt case he tendered J. B. as witness. 
He was rejected without being exa
mined on the voire dire as to his liabi-

. lity to the rent or not. Held that he 
was not an incompetent witness until 
that fuct was established, and there
fore that he was improperly rejected. 
Bunter v. Warre, 1 B. & C. 689. It 

,will be presumed that the action is 
brought by the authority of the prty 
beneficially interested. Bell v. Smitli, 
5 B. & C. 188. 

(0) Formerly it was necessary to 
have the witness sworn on the voire 
dire, nnd to take the objection before he 
was sworn in chief, but the rule has 
been relaxed for the snke of conve
nience; see 1 T. R. 717. The witness 
may be examined on the '/loil'c dire in 
criminal as well rlS civil cnses. R. v. 

Muscat, 10 Mod. 192. Sec Ld. Lovat's 
Case. In R. v. Waktjield and ot/lcrs, 
Lancaster Spring Assizes, 1827, on an 
indictment for n conspiracy to carry 
away :Miss Turner and marry her to 
one of the defendants, 011 :m objec
tion taken by the defendants to the 
competency of Miss T. on the ground 
that she was married to one of the 
defendants, Hullock, D. held, that the 
proper course was first to examine 
Miss T. on the voirc dire, and after
wanls to adduce culJatllral e\'idcnc~. 

(6) Bunter v. Warre, 1 D. & C. 689. 
Replevin; avowry alleging a joint 
holding by the plaintiff amI T. B. w hn 
was 110 party to the record; and the 
testimony of T. B. huving been re
jected, without any examinntion on the 
lIoil"e dire, to enable him to explain his 
situation, a new trial was granted. 
Ibid. Dut see Goodha!J v. Hendry, 
1 Moody & M. C. 319; where Dest~ 
C. J. held, that in au action by the 
assignee of n bankrupt, the compe
tency of the bankrupt could not bo 
restored by the examination of the 
bnnkrupt on the lIoire dire, and without 
producing the release nnd certificate. 
Dut in the case of WandleS! v. Caw
tharne, Guildh. Dec. 3, 1829, 1 Moody 
& M. C. 3:", Parke, J. said that he 
should overl'u\e the objection, which 
had been taken in a similar case. 

(c) R. v. Gisbul'Tl, 15 East, 57. HOrDell 
v. Locke, 2 Camp. 14. Dut where 
the witness, on examination on the 
'/loire dire, produced the ~ontrnct which 
rendered him incompetent, it was held 
that the contract ought to be read. 
Butler v. Caroer, 2 Starkie's C. 433,' 
cor. Abbott, C. J. 

(d) R. v. Gisbunl, 15 East, 57. And 
therefore, where a witness on an 
appeal against a removal order, stated 
on examination on the voirc dire, that 
he occupied a house in the appellant's 
township, but paid 110 rates, it was 
held that he wa5 competent. And see 

, 
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Proor of, by the' party who obj~cts, may still afterwards support' his objec.' 
evidence; • b .' . h b" . 

• 

tlOn y eVIdence (e); but in so domg teo ~ectmg party til 

1>onnd by the usual rules of evidence, and cannot inquire as to 
the contents of'l1 ,written instrument without producing it, or 
provi:ng the usual preparatory steps (f). Neither in such case, 
as it seems, can the, objection be removed by the examination 
of the witness. Where it is discovered incidentally in the' 
course of the cause that the witness is interested, his evidence 
will be struck out, although no objcction has been made to 
him on the voire dire (g). Yet it seems that a party who is 
cognizant of the interest of the witness at the time when he is 
called is bound to make his objection in the first instance, accord· 
ing to the general principle (It), for otherwise he might obtain an 
unfair advantage, by having it in his power to establish or to 

Bot!lllm v. Swingler, 1 Esp. C. 164; 
Butchers' CQ711pany v. Jones, ill. 160. 

Ingram v. Dade, London Sitt. after 
Mich. 1817. It is not sufficient 
that a second witness should state 
that the first witness has been ra. 
leased, without producing the release. 
Corking v. Jar1'ard, 1 Camp. 37: And 
it is nc.t sufficient that the witness, 
, 

liable under all instrument not pro. 
duced, should state hi. beliif that he 
had beell released by an instrument 
not produced. Woolley v. BrotDlIhill, 
1 Maclel1.& Y. 324. 

(t) In tbe case of The Queen v. 
Muscot, 10 Mod. 192, Parker, C. J. 
is reported to have stated, that a party 
has his election to pro\'e the interest 
of the witness, either by examination 
on tbe voire dire. or hy evidence, but 
that he could not do both. But it would 
manifestly be unjust [0 preclude tile 
party from imppaching tbe competency 
of a witness by satisfactory evidence, 
merely because he had taken the ob· 
jection in the first instance in the pro. 
per mode, and the witness had been 
hardy enough to misrepresent his si~ 
tuation. 

(j) Howell v. Locke, 2 Camp. 14, 
where the witness for the plaintiff was 
asked on cross-examination what in
terest he took under a will which was 

not produced, nnd the question wos 
overruled. 

, 

(g) Per Lord Ellenborougb, Bowell 
v. Lock, 2 Camp. 14; Peri gal v. Ni
cholson, 1 WigbtlV. 64. 

<") The ancient doctrine on this 
head was so strict, that if a witness 
were once examined in chief, or 
even SWOMI in cbief, he could not 
afterwards be objected to on the 
ground of interest. The rule has been 
relaxed for the sake of convenience. 
In the case of Turner v. Pearte, 
1 T. R. 717, where a new trial 
was moved for on the ground tbat iL 
had been discovered since the trial 
that tbe witnesses were incompetent, 
the motion was refused, and it was 
said by Bul1er, J. that there was no 
instance in which n party had been 
allowed after the trial, to a vail him
self of an objection which wns not 
made at the time of examination; and 
Grose, J. laid great stress upon the 
circumstallce, that it did not clearly 
appear that tbe party was ignol'Ont o~ 
the objection at the time of trial. 
Such a circumgtance might, however, 
as it seems, operate as an inducement 
to grant such a motion, wllere it 
clearly appeal'ed that tbe party was 
ignorant of the objection at tbe time of 
trial, lind where he had merits. Ibid • 

, -, 
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destroy the evidence, just as. was most beneficial to himself •. This Ti~e ~r 
.seems to bea matter entirely within the discretion of the Court. obJectulg. 

Where the witness, having been examined, had left the box, but on 
being recalled answered a question put by the Court, from which 
it appeared that he was interested, it was held that his .compe"; 
tency could not then be disputed (l). And where a witness had 
been examined and cross-examined or interrogated without objec:" 
tion,it was held that the objectiqn to. competency could not be 
taken at the tdal (rn). The Courts will not, it seems, grant a 
new .trial on the mere ground that it .has been discovered, subse-
quently to the trial, that some of the witnesses ,were interested (n). 
And where a witness has been improperly received, yet if the 
Court see clearly that there was sufficient evidence to warrant the 
verdict without his testimony, a new trial ~ill not be granted (~). 
So the improper rejection of the witness as incompetent, will be 
no ground for granting a new trial, where it appears that such 
rejection made no difference in the result. As where another 
witness was called by the plaintiff, who established the same fact, 

• • 

and the defence and verdict for the defendant turned wholly on 
a collateral point. 

The objection to competency on the gTound of interest i"! Rp.movalof 

removed by an extjnguishment of that interest, by means of a interest. 

release, executed either by the witness himself, or by those who 
would have a claim upon him, or by payment (p). Where, how
ever, from the special nature of the case the interest cannot be 
released, the witness will not be competent quasi ex necessitate; 
and therefore no release will enable a bankrupt to prove his 
bankruptcy (q). 

(l) Beeding v. Gwer; Holt's C. 313. 
(m) Ogle v. Paleski, Holt's C. 485. 
(11) Turner v. Pearle, 1 T. R. 717; 

. see note (i). . 
(0) Nathan v. Buckland, 2 Moore, 

156. And see Harford v. WilSOIl, 1 

'Taunt. J:l; and Edwards v. Evans, 
3 East, 451. 
, (p) As to the form and effect of 1\ 

release, see Vol. II.- tit. RELEASE; 

aud Append. Vol. I. 125. 
(9) Field v. Curtis, Str. 829. In 

an action on the 9 Ann. c. 14, brought 
Ily the assignee of a bankrupt to re
cover money lost by tilE; bankrupt lit 
play, the hankrupt, who had obtained 
hi~ ct'l'lificnte, was called ItS a wilnes. 

to prove the loss. Held, that he was 
incompetent, but that his competency 
was restored by three releases: first, 
by the bankrupt to the assignee; se
cond, by all the creditors to the bank
rupt; third, by the assignee (who was 
not n creditor) to the bankrupt: held, 
secondly, that n year after the com
mission issued, it might be presumed 
that nIl the creditors had proved, and 
that a release signed by all those who 

. had proved might therefore be con
sidered as a release by nIl the credi
tors: thirdly, that such n release did 
not 'destroy the assignee's right of 
action. Carler v. Abbott; 1 D. & C. 
444· 

-'" '" • 
• 
• 

• 
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• 
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ncl~asc. Wbel'e the claim f!'Om which the witness is to be discharged 
. has not yet arisen, a general release from all claims up to the 

date of the release will not be sufficient (r). On an ejectment 
, 

brought by a corporation to recover land, it was held that a mere 
release by a corporation was insufficient to restore his competency 
where the objection is not founded merely on his liability to 
costs (8). Where the witness is liable, not to the party in the 
suit, but to an intermediate person, a release by the latter is 
sufficient (t). 

Where an interested witness has made a deposition, and being 
afterwards released, is again examined, his evidence is admissible, 
although the second deposition be the Bame with the first (u). 

A party cannot, by refusing his assent to a release or Bur
render, tendered by a witness on the other side, exclude his 
testimony (x). 

The witness and the defendant having, with other underwriters, 
filed a bill in equity against the plaintiff for l'eHer, the plaintiff 
on this g,1'ound objected to witness as being interested; the wit
ness and the defendant offered to pay the costs of the bill, and 
to procure it to be dismissed, and the witness was held to be 
competent, although the plaintiff still objected that there were 
other plaintiffs in equity (y). 

Surrender. So where the lessor, in an ejectment, refused to accept a sur-
render of an estate devised to the witness, who was called by 
the defendant, who claimed as devisee, to prove the testator's 
,sanity (z). So it scems that a witness cannot, by perversely 
refusing to accept a release, deprive a litigant party of the benefit 
of his testimony (a). 

Payment. A legatee whose legacy has been paid, or any other person 

(r) Where the witness was' entitled 
to a distributive sbare of tbe intestate's 
efi'ects, of which the sum to be reco
vered in the action by the plaintifi', as 
n surviving partnel' (being also admi
nistmtor), would fOfm part: held that 
a geneml release at the trial of all 
claims, &c. up to the date of the re
lease, would not render tbe party a 
competent witness, such shlll'e arising, 
if at nil, after the release. Matthews v. 
Smitll, 2 Y. & J. 426. 

($) Doev. Tooth, 3 Y. & J. 19. 
(I) In trover for n. barge by a pur

chaser from Olle B., the defendallts 

claiming it under W. who was alleged 
also to have purchased it from B.; 
Ileld that B. having bE>en relea;,ed by 
lV. was n. competent witness for the 
defendaut, who could never have sued 
him, and semble no release was neces
sary. RadbuNJ v. lrfon'is,4 Bing. 649; 

(u) Callow v. Mire, 2 Vern. 47~. 
The bias on his mind to adhere to his 
former testimony goes to his credit. 

(x) Per Lord Kenyon, C. J., and 
Buller, J. 3 T. R. 27. 

(1) Bent. v. Balcer, 3 T. R. 27. 
(z) Goodtill;; v. nrelJiml, Doug. '34· 
(a) Doug. 134. 

I 

! 
I 



, 
ODJECTION HOW R'EMO\,ED. 127 

Wl10se interest is founded upon a. claim which has been satisfied, 
is a competent witness (b). 

So although in prosecutions for forgery it was a general rule 
tbat the party whose name is forged, and who would be liable 
upon the instrument, supposing it to be genuine, wae not a coroM 
petent witness, yet where a bill of exchange ~vas fOl:ged, pm ... 
porting to be drawn by A. on B., payable at C. s bankmgMhouse, 
wbich C. had paid, supposing the acceptance to be genuine, but 
afterwards had given credit to B. for the amount, it was held 
that B. was a competent witness (c). 

So where the party whose receipt had been forged had prcM 

viously recovered the money from the prisoner (d). 
So where the party whose name had been forged to a receipt, 

for the amount of article" supplied by him, had been paid the 
amount of his bill (e). 

So in the case of the forgery of a bill of exchange, purporting 
to have been drawn by the witness, if he were released by the 
holder, and there were no other palty whose name was on the 
lIote to whom the drawer was liable, he became competent (/) • 

.so if the supposed obligor of a bond was released by the 
supposed obligee, the former was competent (g). 

In order to render a witness competent by a release, it is not 
sufficient that another witness should swear that a release has 
been executed (It). And such an instrument, when produced and 
proved, is, it seems, evidence as a document in the cause for all 
purposes (i). 

A release by one of several plaintiffs is sufficient (k). 
Where several parties entered into a joint undertaking, and 

an action was brought against one; held that a joint contractor, 

(b) See Kingston v. G-'JY, Lord 
Raym. 745; where, upon issue t.aken 
on the plea of plene administl'uvit, it 
was held that a bond-creditor who 
had been pnid was competent to pro\'e 
the debt and payment, nlthough, if 
the bond was not authentic, or the 
debt not duc, he would be liable to 
refund. But (semble) the liAbility to 
refund was no objection to his testi-

" . mony, slIlce m an action to recover 
the money, the verdict in that cause 
woul(l not have been evidence, nnd 
his 1e,,"111 situation would not have 
been altered. Sec below, tit. h·n:. 
ntH LI:GATr.£. 

(c) R. v. Usher, Leach, C. C. L. 
57, 3d ed,; East's P. C. 999. R. v. 
Tcstick, East's I). C. 1000; 12 Mod. 

338• 
(d) R. v. Wells, B. N. P. 289. R. 

v. Deall, 12 Vin. Ab. 23. 
(e) R. v. Smitll, East's P. C. 1000. 
(f) R. v • .J1kellUrst, Leach, 178. 
(g) R. v. Dockl, Le:lch, C. C. L. 87. 

East's, P. C. 1003. 
(h) Corking v. Jarrard, 1 Camp. 

17; SlIpra, 
(I) Gibbons v. WileD,l', 2 Starkie's 

C. 43, per Holroyd, J. 
(k) Hochless v.lIIitcllell, 4 ~~p. C. 

86. 
, 
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being released by him, was a competent witness, although the 
rest did not join in it, as the defendant could only recover against 

, him his rateable share, and each would be liable for no more (l). 
Where an interested party is released by the plaintiff to make 

him a competent witness, the defendant cannot take advantage 
.ofthe release by a plea puis darrein continuance (m). 

Where the witness was objected to as' being one of the de-' 
fendant's bail, the Court, upon depositing the sum sworn to, and 
a further surp for costs, made an order for striking 'out the wit
ness's name from the bail-piece (n). 

It is not sufficient that a witness, liable in event of a verdict 
against his party, should have been merely indemnified· by a thil'd 
party. 

A sheriff's officer who made the levy is not a competent wit
ness to prove the fairness of the sale of goods taken in execution, 
although indemnified by the execution creditor, for it is his 
interest to defeat the action, as he might never get repaid 'on 
his indemnity (0). 

Accomplice The general competency of an accomplice will be afterwards 
tio:~e;~;.considered(p). Some observations will now be made as to the. 
don. situation of accomplices and joint wrong-doers in general, as to 

• 

their competency in respect of interest. In criminal proceedings, 
the motive which usually operates upon the mind of an accom
plice as Ii witness for the Crown, is the expectation of personal 
security (q). This (r). does not disqualifY the witness; it wa:. 
formerly held, that even an express promise of pardon would 

'not render.him incompetent (s). According to' the present prac
tice,.an accomplice has nothing more than an equitable title 
to pardon in' case he gives his testimony fairly and openly. 
And although in certain cases an accomplice who discovers other 
offenders is by the statute law entitleu to a pardon (t), he is still 
considered to be a competent witness upon a considel'ation of the 
intention and construction of those statutes. 

(l) Duke v. P071J11al, 1 Mood. & M. 
430. And see above, 125, note (q). 

(m) In an action against the sheritf 
f()r removing goods under an execu
tion, without first satisfying a year's 
rent; it was held that the tenant being 
released, was a competent witness for 
the landlord,' and that. the defendant 
could not avail himself of such release 
by plea puis darreiIJ continuance, 1I0r 

limit the nrdict to nominal damllgeli 

only. Tllurgood v. Richardson, 4 C. 
& P. 481. . 

(n) Baily v. Hole, 3 C. & P. 560. 
(0) Wllite/louse v. Atkinson, 3 C. 

& P. 345· . " 
(p) Vol. II. tit. ACCOMPLICE. 

(q) As to the expectation of a re-
ward, vide irifra, 133: 

(I') Vol. II. tit. ACCOMPLICE. 

(&) Ibid. 
(I) Ibid. 

, 
• 

I 
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, The 'same prmciple applies to the case of bribery under the 
stat. 2 Geo. 2, 'Co 24; for although thestatilte enacts, that the 
discoverer of any other offender shall be indemnified from all the 
penalties 'of the Act, it was held that a witne~s in an ac~ion under 
the statute was competent, although he clalmedto be the first 
discoverer of the defendant's bribery, and although he meant to 
avail himself of such discovery in an action already brought 
a<rninst himself( t); for upon a consideration of the statute the 
Court held that the Legislature intended to render the discoverer 
a competent witness, although he would-have been incompetent 
at common law, his own indemnity being the natural and imme~ 
diate effect of a conviction. , 

Where an accomplice is to be used as a witness, the usual 
course, as will be seen, is to leave him out of the indictment (71), 
or f<;>r the attorney~general to enter a nolle prosequi (x). But 
yet, although he be jointly indicted for an offence which is seve~ 
ral in its nature, it may be doubted whether he be not still com
petent provided he be not put upon his trial at the same time;' 
for though several be indicted jointly for the same offence, yet 
'the indictment, where the nature of the offence is several, is , 

also several as to each, and the case seems to be, just the'same 
as if each had been severally indicted, when they would have 
been witnesses for each other (y); they mustthel'efore, as it 
seems, be also equally competent as witnesses against. each 
other (z); . 

(t) Heu;ard v. Shipley, 4 Eust, 1110. 
And Vol. II. 189. . 

, 

. (u) Vol. II. tit. ACCOMPJ,JCE. Where 
nn accomplice has been inadvertcllt
Iy included in the indictment, if it 
should be deemed necessary, nn ac
quittal might be taken as to him. 

(or) Ward v. Man, 2 Atk. 229, by 
Lord Hnrdwicke, who said, that in 
trown prosecutions no defendant cnn 
be examined on behalf even of the 
Kin!!; but the attorney-general enters 
anol{e pro.ltqui against that pal'ticular 
defendant before he can be admitted 
as a witness; and that this was Ilone 

• 
in 'a CDse by Tl ','or, when attOrllIlY-" 
general.' See nlso the case, of 'l'Il.C 
lling v. Elli,~, Blake and (Othel's, Sin.
after Trin. 1302, Macnally, 55; where 
VII an infurmation by the attllrney-

VOL. I. 

-general (Law) against several for a 
conspiracy, he entered a nolle pl'oseq!li 
agninst two, who were, examined as 
witnesses against the others. 

(y) 2 Hale; 2110; 2 Rol. J\.b. 6115, 
pl. 3. 
, (,;) See Vol. II. tit. ACCOMPLICE. But 

see B. N. P. 285, where it is said, that 
the Court would not allow the nttorriey~ 
general; on the trial of an infor'matiOli 
for a misdemeanor, to exilmine ade~ 
felldant for the King, without entering 
a nolle prosequi as to him; But q~; wlle
ther in that case' the witness had not 
heen put upon his trial atthe'same time • 
See Ward v; Mall, 2 A tk. 229; Mae;
nally; 53. In the case of R. v.LaJiJ/le~' 
5 Esp. C. 154; on: all indictment' for 
obstructing excise officers, i.d. Ellen
boruugh would not permit co-defend-

1\: 

, 

, 
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An accom~li~e is also a competent witness for his associates, 
where he .is not indicted at all, or where he is separately in ... 
dieted (a); pe,rhurs also where he is jointly indicted, as whel'e, 
'he has let judgmr~lt go by default (b). Where however the of
fence is of such a nature that an acquittal of his associates would 
enure to his own acquittal, he is incompetent. Thus an accessory, 
before or after the fact would be incompetent as a witness for the 
principal, and a co-conspiraUI' would be incompetent to discharge 
his associates (c). 

In civil cases it seems that an accompliee, or joint wrong-doer, 

ants who had suffereu judgment by 
default, to be examined:ls witnesses 
for the defendant who was tried; say
ing, that he had never known such 
evidence admitted on an indictment 
for a juint offence. The cases on the 
subject were not, it seems, adverted 
to on that occasion. In R. v. Fletcher, 
Str. 633, one who had suffered judg
ment by default on a joint indictment 
for an assault, and had been fined, and 
had paid a shilling, was admitted as a 
witness for the other defendant. There 
indeed the witness had been lined; 
but it is difficult to say how the cir
cumstance, that the judgment has 
been pronounced and executed on the 
witness, can make any difference as tu 
his competency, or how his giving evi-
dence can at all alter or affect his 
legal situation. It has been held, that 
upon several indictments against three 
for perjury in proving a bonu, el1ch 
was a witness for the others. R. v. 
RUmore,. G"a!!, and Harbin; 2 Hale, 
280. And see also Gunstoll v. Down.~,· 
ib. & 2 RoI. Abr. 685, pl. 3. Accord
ing to the same p!'inciple, if each had 
been separately indicted for a battery 
or larciny, the others would have been 
competent witnesses; for the same 
reason applies which is given by Lord 
Hale, viz. that they are not imme
diately ~oncerned in the tdal against 
the third, and therefore they would,· 
it should Meem, be also competent, 
although they were all to be included' 
ill one indictment, which in legal 

-... 

effect operates liS n sOl'eral indictment , 
as to each. See R. v. Ft'edel'ick and 
Tracy, Str. 1095, where, npon an in
dictment against several for lin as.' 
sault, the reason fol' refusing tu admit 
the wife of one liS a witness for 
another defendant, WIIS, that it was 
impossihle to separate the case of 
the two defendants. R. v. Shel'/nan, 
C. T. II. 303. It has indeed been 
suggested, thllt if one who sutTered 
judgment by default were a competent 
witness, one defendant by so doing, 
might protect the rest, (5 Esp. 155. 
Phillips on Ev.79): assuming it to be 
probahle that one of severnl delin
quents would sacrifice himself for the 
salvation of the rest, it would by no 
means be a necessary consequence 
thllt he would be able to screen them; 
his credit would be open to the ob
servation of the jury, and be subject 
to much suspicion. It is 11150 to be 
obsE'rved, that the prosecutor may ill' 
general a vail himsel f, if he chooses, 
of the testimony of :\ particeps criminis, 
even where the Intter has a bias on 
his mind in favouI' of conviction; and, 
therefore there Reems to be no suffi
cient reason why a defendant should 
not a vail himself of similar testimony. 

(a) Vo\. II. tit. ACCOMPLICll. . 

(b) Supra,129,note(z). Soifthenr 
be no evidence against one. See the 
case of the ship Bounty, 1 Eas~ 

, 

313, n. 
(c) Vol. II. tit. CONSPInACY. 

, , 
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who is not n party to the record, is a competent witness on eithcI' :\ccum_ 

side, unless he be in some way answerable over to the deft:mdant plice.' 

for the consequence of his conduct, as an agent is, where the action 
is brought against the principal in respect of the negligence of 
the aO"ent (d). 
. It ~eems to be now settled that a joint trespasser is a com
petent witness for the plaintiff, although a recovery against the 
defendant would discharge the action against himself (e). This, . , 

however, is at all events a fact which tends to lessen his credit (I). 
This rule, which seems to be perfectly established in the case of a 
joint-trespasser, seems also to extend generally to all cases where 
a joint trespasser is called as a witness by the plaintiff (9)' 

A co-trespasser, or other joint wrong-doer, who is 110t a party Co.tres
to the record (It), is in general a competent witness for the de- P"'~CI'. 

fendant; for the record would not be evidence for him in another 
action, and his interest is rather on the other side; since, if the 
plaintiff failed in obtaining compensation against the present 
defendant, he might afterwards attempt to recover it fi'om the 
witness, and if the plaintiff recovered, the witness would not be 
liable to the defendant for contribution (i). The defendant in 
an action of trespass pleaded, that R. Mawson, who was I1amed 
in the simul cum, had paid the plaintiff a guinea in satisfaction. 
It was held by Eyre, C. J. that Mawson was a competent witness 
for the defendant; for what he had to prove could not be giveli 
in evidence ;n another action, and he admitted himself to be 
a trespasser <'t). 

It has been said, that if the plaintiff can prove the persons 

(dy Infra, 135. 
(e) B. N. P. 286. In the case of 

Barnard v. Dawson, Guildhall, Sitt. 
after Mich. T. 1796, I.ord Kenyon re
jected the testimony of a co-trespasser 

. when called as a witness for the plain
tiff. But in the cuse of Chapman v; 
Greaves and oti/crs, 2 Camp. 3311, n. 
I.e Blanc, J. admitted a co-trespassel' 
as a witness for the plaintifl'. But it 
has been said, that the leamed Judge 
(Le Blanc) who admitted this evi
dence, afterwards doubted as to the 
propriety of the decision See Letlt
hridge v. Phillips, 2 Starkie's C.544. 
In the case of Chapman V. Graves, 
above cited, Le Blanc, J. held that a . , 

Jomt-trespasser whll had Jetjud~tllent 
go by default, was not a competent 

witness for the plaintiff. And see 
Bl'Own V. Brown, 4 Taunt. 75'J. III 
the case of Hall v. Cllrzoll and others, 
9 B. & C. 646, Lord Tcnterdcn said, 
" In pl':lctice the co-trespasser is con
stantly called to pro~'e that he did the 
act by the command of the defendant." 

U) B. N. P. 286 
(g) Sce Lett/bridge v. Pldllips, 2 

Starkie C. 544. . 
(II) As to the competency of parties 

which rests upon other considerations, 
us well as that of an intcrcst ill tho 
event, see tit. PARTIES. 

( i) Seo Gr!Jlls V. Davis, 2 B. & 
Ad. 514. See Append. 

(Ie) Pop let I'. Jumes, Trin. 5 Gco. 2; 
B. N. P. 286. 

K 2 
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named in the simul cum in trespD;ss guilty, and parties to the8ui~, 
by producing the process, and prove also an ineffectual endeavour 
to arrest them, or that the process· was lost, the defendant shall 
'not have the benefit of their testimony (i).. The grounds of this 
decision are not very obvioue; a co-defendant under, such circum
stances is neither immediately interested in the event of the suit, 
nor in the record, for the purposes of evidence (l~), and he is no 
party to theb'ial of the issue. In Gilbert's Law of Evidence (l) 
this case is propounded: Trespass against A. and B. for two 
horses, evidence against A. as to one; and the question is, if he 
may be a witness for B., in relation to the other; and the learned 
writer observes thus: It seems that if it were the same fact, and 
the trespass committed at the same time and place, he may not 
be a witness, because he swears to discharge himself; but if they 

,were not a single fact, but two distinct trespasses at different 
times and places, but arbitrarily joined in the same dechra:
tion, then they may be witnesses, one for the other, because the 
oath of one of them bas no influence on the crime laid to his , 
charge, but merely goes in discharge of the other. A qucer~ 
is however added to. this case, which certainly goes to a great 
extent. According to modem practice, however, there would be 
little difficulty in the solution. If the plaintiff could not affect 
A. and B. jointly with respect to either of the horses, he would 
be put to his election against which of them he would proceed, 
for he could not recover jointly against both for the separate tres~ 
pass of either. Having made his election to proceed against one, 

. the other would be entitled to his acquittal, and would then be Ii 
competent witness for the former. 

Where, however, a co-trespasser is made a defendant, he is not 
in general competent as a witness on either side (m); but if he 
has been made· a co..defendant by mistake, the Court will, on 
motion, give leave to strike his name out of the record, even after 
issue joined (n); for it seems to be a genemlrule that a plaintiff 
can in no case examine a defendant, although nothing be proved 
against him (0). But if there be no evidence to charge one co
defendant, he may, after all the evidence for the rest has been 
closed, be acquitted (p), and examined as a witness for the 

(i) Reason \'. Ellibank, Hil. 1 Geo. I, (n) n. N. P. 285; 1 Sid. 441. 
per omnes Just.; B. N. P. 2SG. Lloyd (0) n. N. P. 2B5. 
\'. Williams, Rep. T. H. 1:13, Hill y, (P) In IIu:rlg y. Berg, 1 Sturkie's C. 
Fleming, ibid, 264. 91l, Lord EllenlJorougb held, thut 110 

(k) His interest is rathel' the other evidence having been· given to affect 
way. Jones, one of the several defendant! 

(I) 135. 2d ed. ill trespass, the latter ought not to bo 
(m) Per I.e BJanc,J. 2 Call1p. 333 (It). acquitted until the wnalc case was reu4v. 
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'rest (q); for otherwise the plaintiff might. exclude' all the'defen- . 
dant's witnesses, by making them co-defendantc;. 

Where a co-trespasser lets judgment go by default he is a 
competent witness for a co-defendant (1'), but he is not a compe
tent witness for the plaintiff (s). So a co-defendant in ejectment, 
who lets judgment go by default, is a competent witness for 
another defendant (t). . 

Agents. Where a servant acts fOl' his master in the' common Agcnt. 

course of business, he is, as has already been seen,. competent 
from the' necessity of the case (u); such testimony has· been 
deemed to be admissible upon a penal action against the master 
for selling coals without a bushel (x). Where money has been 
paid by the servant for his ma~ter (y); where the son has re-
ceived money for his father, and paid it over to the defendant (z) ; 

• 

for tile jury ; but that, after evidence 
brought by the other defendants, the 
plaintiff could not, in adducingevidence 
inorcply,give fresh evidence to implicate 
Jones. Where three of five joint-con
tractors had pleaded that after the 
promises and cause of action they be
came bankrupts, and the plaintiffs 
proved their debt under the commis
sion, and elected to take the benefit 
thereof, and issue joined on the proof 
under the commission; a question 
arising whether the othel' two defend
nnts had continued partners to tile 
time of the contract, though the evi
dence 011 the issue on the bankrupt's 
plea is for them, they are 1I0t entitled 
to Ii verdict in the midst of the cause, 
thntthey may be called as witnesses for 
the other defendants. Emmett v~ Butler, 
7 Tnunt. 599; and see 1 Moore, 332. 
EspeCially if the other defendants call 
witnesses; ib. See Vol. II. PAnTIEs.
TRESPASS, SoS. 
o (9) Gilb. L. Ev. J 34, 2d ed.; 1 Hale, 
307; 1 East, 313. 0 

o (r) Ward v. 0 Ha!Jdon . and rentol7l', 
:a Esp. C. 552. . And' the same point 
was ruled by Wood, B., Lancast,:::, 
~pringAss. 1809, cited 2 Camp; 334, 
III note, And see CIWpnt(J.fI v. Greaves, 
ibid. . 

(s) PEr Le Blanc, J., Clwpma'll \'. 
, . 

• • 

Greaves, 2 Camp. 334; who said, that 
the general rule was, that no person 
who was a party to the record was ad
missible as a witnesg; and he distin. 
guished between that case, where the 
witncss was called to inculpate the de
fendants, and those (cited in the last 
note) where he is called to exculpate 
them; and said,. that where there wes 
an inno\'ation he was not disposed to 
extend it. 

(I) Dormer v. F0I1escue, Mich" 9 
Geo. 2; B. N. P. 2S5. But if he plead, 
and by that means admit hinlself to be 
a tenant ill possession, the Court will 
not upon motion strike out his lIame ;. 
but semble, if he conscnt to let a vel'
diet pass. against him for as much as 
he is proved to Le ill posncssion of,. he 
ought to be admitted as II witness for 

• 

a co-defendant. D. N. P. 236. 
(u) Spencer v. Goulding, Peake, 129. 

Dllel v. Harding, 1 Str. 595. Lewu v. 
Fogg, '2 Str. 944. Cock v. Wharton,. 
2 Str. 1054. '1~dlidgcv. Wade, 3 \Viis. 
18. Green v. New River Company, 
4 T. R. 5go; contra, DUlIsley v. West
browne, 1 Str. 414. 

(.1') Pel' Lee, C. J. East India Com-· 
p.1ny v. Gosling, B. N. P. '28g. 

i.'J) The(!bald v. Treggot, 1 J Mod •. 
262. 

(z) 1 Sulk. 280, B.N. P. ;Z~9 • 
• 

• - f 

• 
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where an apprentice has' paid his master'o money'bymistake (a) ; 
where a porter has delivered goods for his employer (b); where a 
carrier has been employed to convey goods, although he was 
'resPo.nsible to. the consignor (c). In an action against a captain 
for deserting the vessel, a mariner who was on board was held 
to be a competent witness to prove that there was a necessity f<lr 
lea.ving the ship; although he had given a bond to the captain not 
to desert (d). 

Factor. In proof of the sale of goods, the factor is competent (e) to 
prove the contmct, even where he is to receive a per-centage fo.r 
his own commission <j), or although he is to receive the excess 
of the price beyond a specified sum, for his own l\se (g). So. 
where the payee of a bill of exchange indorsed it in blank, and 
delivered it to an agent to procure acceptance, in an action o.f 
trover by the payee against the drawee, the agent is a competent 
witness to prove that he left the bill with him for acceptance (h). 
The rule seems to. extend to all acts done by the agent, as far as 
he acts according to the direction of his principal in the usual 
course of business. But where an action is brought against the 
principal fo.r the negligence o.f his agent, and evidence has been 
given of such negligence, the agent is in general incompetent 
without a release, for the\;e the verdict against the principal would 
be evidence in an action brought by him against the agent (i), 
and the exception from necessity does not apply, because eul
pable acts of negligence and misconduct are not to be considered 
as arising in the common and ordinary course of dealing; they 
,are not so usually confined as matters of trade and contract are, 
to' the knowledge of the agent alone; and the agent himself 
stands in a very different situation; where the subject-matter o.f 

(a) Martin v.l1orrell, 1 Str.647. 
, (b) B. N. P. 289. 

(c) Fort. 247. Ross ,'. Rou'e, 3 
Ford's MSS. 

(d) East India CompallY Y. Gostling. 
B. N. P. 'lOg; 3 F.llg. But (semble) 
this would be evidence without resort
ing to the exception from necessity. 

. , 

(e) 1 P.Wms.429. Belltv.Baker, 
3 T. R.; PI'. in Ch. 20.7. 

(f) Dixon v. Cuu.Dcr, 3 Wils. 307. 
And sec Lloyd \' . • 1rclibawle, 2 Taunt. 
324. Where the party employed to 
(10 work ngrces to gil'c half the COUI

mi~~iun to a third persoll, it is a 

mere sub-contract. Gibbons v. lVilcar 
and others, 2 Starkin'li C. 45. 

(g) BeIYllmin v. Portell!, 2 H. B. 
590.· 

(It) Lucas v. lIayner, Lord RnYIl\. 
871. Where the plnintiff sent goods to 
the defendant to sell on commission 
ahroad, for which hill agent in London 
had accepted a bill, and whi<;h WI!S 

then lying dishonoured ill the hands of 
plaintiff; held, that such agent was Il 
competent witne5~ to prove the suleor 
the goods. ,Martineau v. Woodland, 
2 Carr. & P. 65. 

(i) Vide supra, 111 ; and s"" 4 T. R. 
590 . ' 
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-llis testimony arises in the course of bis Ol'dinaryemployment, Agtllt. 

there is not so strong a reason to discredit hYn as there is where 
his misconduct is made the v~ry ground of the proceeding,· and 
where he would ultimately be respons,ble for the whole of the 
damages .recovered. Accordingly in an action against the owner 
of a coach or vessel, for the negligence of the coachman or 
sailor, the latter are not competent for the defendant (k). 

In an action against the master of a ship for running down 
another, the pilot is 110t competent (l) without a release (m). So 
ill an action against the sheriff for the misconduct of the officer, 
the latter is not competent. (n). So in an action against the New 
River Company, to recover for damages done to a horse by the 

. bursting of a pipe, after evidence that information had been given 
to a turncock, an agent of the defendant, as to the dangerous 
state of the pipe, which, had it been attended to would have pre
-vented the mischief, it was held that the agent was incompetent 
as a witness to disprove the the negligence (0). 

The rule in favour of admitting the testimony of an agent does 
not extend to one who is an agent merely in the particular trans
action (p). One who has undertaken to execute particular work 
at a fixed price, and who in tum employs sub-agents to do the 
work, 011 an action brought by 011e of the latter against his princi
pal is a competent witness to prove that he .and not the defendant 
employed the plaintiff'(q), although he has been paid. 

Bail. Neither the bail (r) nor the wife of one who is bail (8), Dail. 

nor one who has deposited money with the sheriff on the defen
dant's behalf in lieu of bail (t), is a competent witness for the 
defendant. Where one who is bail is a material witness for the 

(I.) 4 T. R. 590; 8upra, 11 1. 
(l) Murtin v. Henrickso~, Ld. Rnym. 

1007; Salk 2B7. Grefll v. New River 
Company, 4 T. It. 5B9. 

. (m) Jarvis v. Hayes, Str. 1803; su
lIra, 112. 

(n) PU(L'fll v. Hart, Ld. Raym. 1411. 
The reason given in the report is, that 
the officer has given n bond to the 
sheriff for his proper conduct; but he 
would be incompetent on the general 

. principle, although no boud had been 
• gIven. 

(0) G,.CfII v. TIle New Riue,' Cllm
pany/ 4 T. R. 51l9. See 1I1cllur v. Jo'al-

caner, 1 Cnmp. 251; 15 East, 474i 
3 Camp. 516; ~ Lord Haym. 1007. 
. (p) Ednwnds v. Loree, 8 D. & C. 
408. 

(I]) Wilson v. Gellatly, 2 Carr. & 
·P. C. 467. Note, thllt the witness had 
became bankrupt, lind had net ob
tained his certificnte, Dnd the money 
bad been paid to his IIssig!lce~. 

(1') Carter v. Pearce, 1 T. R. 164. 
HlI1vlcins v. Inrcood,4 Curro & P. 148. 

(5) Comis/, v. Pugh, 8 D. &. R • 
65· 

(I) Lacon v; lIiggilll, 3 Stal'kie's C. 
IB,t. 

K <1 
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4efendrult, the proper course is to apply to the Court to justify 
and substitute another bail (u). 

'Vhere the witness for the defendant·on the voire dire admitted 
he was bail to the sheriff, but did not justify nor do anything to 
get his own recognizance discharged, and had heard that bail had 
justified; held that an examination on the voire dire did not let him 
in to give, evidence of what he had heard, and the expla.nation 
being insufficient, he was incompetent (x). 

Corporator. See Vol. II. tit. CORPORATION. 
• 

\\,illlru Costs. , Any en2:agement to pay the costs, or any portion of 
Ii.ole 10 j' ~ ~ 
~'''I.. them, on either side, creates an obvious interest on that side, and 

accordingly disqualifies the witness, but he may be rendered com
petent by a release by the attorney, or other person to whom 
he has engaged to pay the costs. And on this ground exe
cutors and trustees are in many insta~ces excluded from giving 
testimony, although they have no private interest in the subject
matter of the suit, for they are still incompetent if they are legally 
liable to the costs of the suit (y). So one who has advanced 
money in support of a suit, for which security is given, partly on 
the thing demanded, is not competent, although the remaining 
security be sufficient to cover his demand (z). The prosecutor's 
claim to costs upon an indictment removed by certiorari, will not 
it seems disqualify him (a). 

Although the contrary was once held (b), it is now fully settled 
that where a witness stands indifferent as to the sum claimed in a 
cause, his liability to one party for the costs by way of special 
damages renders him incompetent (c). One who has received 
money due from a defendant to a plaintiff is not a competent 
witness for the defendant to prove that he received the money as 
agent for the plaintiff or in his o\vn right, if he has so conducted 
hinlself that he would in the event of a verdict for the plaintiff 
be liable over to the defendant, not only for the money received, 
but the costs of the action (d). 

(u) See Tidd's Prnctice, 282, 7th ed. 
(.r) lIawkilis v. Inu'ood, 4, Curro 

& P. 14U. 
(y) Infra, tit.lNTs:nEsT, TnUSTES:. 

(.:I) Per Holt, C.J. Norris v,. Nupper, 
Ld. Rnym. ioo7. U. . .,. . 

(a) Infi'a,,139. 
(b) lldel·toll v. Atkillsutl. 7 T. R. 

480. Birt Y. ](fr.l/wlt', 2 East. 450, hilt 
que6tioned in 'linmend 1'. DU/4'lIing, 14 
:E~~I, iiti5. . 

(c) JU.ne$ v. Brook, 4 Tnupt. 464' 
llarl1lcm v. Lasbre!l. Holt's C. 390' 
F..du;ard$ v, Lou.·e, 8 n. &. C. 40']. 
Larblllasticr v. Clarke, 1 B. &t Ad,. 902' 

(d) Per Littlednle J. in Larbalustitr"l. 
v. Clarke,l B. &Ad. 899. Note, that: 
lIe rfgl'ettcd thnt ~uch n rule had been : 
cstnbli~hed, becnuse in muny cnses it ;, 
is difficnlt to nsccrtnin whether n pnrty : 
so sitllated will L@ liable to IIn!\~fr til! I 
the C(lb Is. J 

,. , 

I 

, 

I 

, 
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. Creditor. A creditor is in general incompetent to increase the Creditor •. 

fllnd out of which he is, to be· paid. Thus a creditor' of a 
deceased person is not a competent witness for the executor or 
administrator to increase the estate (e). And a creditor of a bank-
rupt is not c?mpetent to. increase t~le· fund out of .which ?e may 
receive a diVIdend (f). But a creditor who has assigned hIs debt, 
though but by parol, is a competent witness to increase the fund 
out of which the debt is to be paid (g). Several creditors agree 
to contribute in the usual way to the expense of collecting the 
proceeds under a commission of bankrupt, that is, to contribute 
in proportion to their respective claims; an attorney employed 
by all having sued one, another who has paid his share is com-
petent to prove the defendant's promise (ll). 

Criminal Proceedings. I t seems to be now settled that the party In crimillGJ 

injured is a competent witness for the prosecution in all cases, except proceed

that of forgery (i), or unless some private compensation is given by !~. party 

a statute to the party injured, in the nature of damages (k); for it Injured. 

is not to be presumed that a witness in a public prosecution is ac-
tuated by revengeful or improper motives, and he has in general 
110 legal interest in the conviction beyond that of any other wit-
ness. It was formerly held, very generally, that the party de-
frauded was not a competent ,vitness upon an indictment for the 
fraud, except in some instances ex necessitat~ (l); and, therefore, 
that the plaintiff was not competent to prove the perj ury of the 
defendant ill his amnver (m) to a bill of the witness in equity. 

Such decisions seem to have been founded on the supposition 
that the verdict would be admissible evidence for the witness in 
a subsequent proceeding, so as to entitle him to a remedy for the 
injury, or to protect him against the effects of the fraud. But 
this doctrine has long been exploded (n); and it seems now to be 
perfectly settled that the record of conviction would not be ad-
missible evidence in any civil. proceeding. In the case of the 
Killg v. Broughton (0), which was a prosecution for perjury, 

(e) Craig \'. Cundell, 1 Camp. 381. 
. (f) 2 Camp. 301. And SlIuttle
u'Ol'tl, v. BrllVo, Str. 507. Vol. II. 
134. 

(g) Heath v. llall, 4 Taunt. 326. 
Granger v. Furlong, :I Black. 1273. 

(II) Tlly/or v. Colle/I, 4 Bing. 53. 
(I) See tit. FORGERY i and supra, 

12U. 

(le) R. v. BIIs/OTl, 4 Enst, 572. 182. 
GillJ. L. E\,. by Loft, 221. 

(I) Per Holt, C. J., R. v. Macartne!J 
~ others, Salk. 286. Per Twisden, J., 
R.v.Paris,1 Vent. 49. 1 Sid. 431 • 

• 

(111) R. v. Nune" 2 Str. 1043. 

(n) See Ld. Mansfield's observn-
• • 

tions in Abraham v. Bunn, 4 Burr. 
1229. And Ld. Hnrdwicke's in R. Y. 

Bray, C. T. Hard. 359. 
• 

(0) 2 Str. 1229. 

, 

Compe
tencyof 
prosecutou. 
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rrlJ~~~tor founded on the defendant's answer to a bill in equity, Lee, O. J. 
III CrIRlJllU\ t 'th d' h . d" () d 't d I proceeding. no WI stan 109 t e preVIOUS eClSlonsp, a ml te t 16 testi-

mony of the plaintiff in equity; there, however, it appeared that 
the equity suit was at an end. But in the case of tbe King v. 
Boston (q), where perjury had been assigned on the defendant's 
am;wer, the plaintiff was held to be competent although the 
equity suit wus still pending. And tllis, on the ground that a 
court of equity would not look at a conviction founded on the 
testimony of the plaintiff. although it was also founded on other 
circumstances confirmatory of his testimony. Accordingly, the 
witness is competent upon an indictment for tearing a promissory 
note, payable to him (r), or for extorting a bond from him (8): 

, 

Exprclu. 
tion of re
ward. 

upon an indictment for usury, alt.hough he was the borrower of 
the money (t), and has not repaid it. So where money has been 
extorted from him under threat of imprisonment, or corporal 
injury (u); for cheating him of money by false pretencss (x) ; 80 

upon an infonnation for fraudulently procuring the witnesa! fu 

execute a cognovit (y). 
A witness is competent notwithstanding an expectation that 

he shall in the event of conviction obtain a return of his goods, 
by virtue of the statute (z). And so he was in the case of an 
appeal of robbel'Y, although the object is in part the recovery of 
11is propelty. 

So a witness is competent although he expects a reward in case 
of conviction, by virtue of particular statutes (a), by pl'Oc1ama
tion, or in consequence of the voluntary offer of a reward which 
has been held out in order to ensure the apprehension and comic-

, 

tion of offenders (b); for these statutes were enacted fol' the express 
, 

(p) R. v. lJ'Mtillg, 1 Salk. 2B3. 1 

Ld. Haym, 396. See Cas. Temp, 
Hardw.359. R. v. Nune::, Stl'. 1043. 
R. v. Elli,~, R. v. Watt, Hard, 331. 

(9) 4 East, 572. And see the case 
of Bartlett v. Pickersgill, there cited, 
where the Ld. Reeper dismissed a 
petition for leave to file B supplemen
tal bill in nature of a hill of review, 
the defendant having heen convicted 
of pet jury, committed in his former 
answer, on the evidence of the plain
tiff. 

(r) R. v. Moise, Str. 595. 1 Sil]. 
431. 1 Vent. 49, contrary to the 
opinion (If Twisdcn. 

(8) R, ", Urellf, cited Ann. 268. 

(/) R. \'. St7ftll, 7 l\lml. Illl. 

(II) lhid. 
(.1') R. v . . MIICIII'tlll:1J <S· otlters, Salk. 

2U6. 
VI) R. v. Paris, 1 Sid. 431. 1 Vent, 

49· 
(z) lien. O. At common law the 

owner was entitled to retake the 
goods, unless the property had been 
changed by waver, seizure by the King, 
or sale in market overt. East's P. C. 
759; Gilb. Ev. 222. 

(a) Vol.lI. 10, 11. 
(b) R. v. Lrl. G. Gordon, Leach, 

353. R. v. Dylolle, OilS. N. P. 257. 
Esp. N. P. 713. ROllkwoud's Cuse, 4 
St. Tr. 6114. SlIjlrtI, 1211. 
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purpose of stimulating activity and diligence in the prosecution Reward. 

of offenders, and of rendering their conviction mOl'e certRin; but 
the very opposite effect would take place if prosecutors and others 
were in consequence of their expectation of such rewards to be 
disqualified as witnesses; whence, it seems, the intention of the 
Legislature may be inferred that such witnesses should still 
be deemed competent. In the case of appeals, the objection 
was never allowed to operate. At all events the admission of 
such testimony may be referred to the principle of necessity, 
which does not operate so powerfully in any other class of 
cases (0). 

Where a reward is offered by any private person or body Of 
persons, the witness would nevertheless be competent on another 
ground, since the public had an interest in his testimony previous 
to the offer of the reward, which could not be defeated by the 
voluntary act of any individual. 

The principle lately adverted to applies 'also to cases where an 
indictment has been removed by certiorari; for if the prosecutor's 
claim to costs took away his competency, the act of parliament (d), 
which was intended to discountenance the removal of suits by 
certiorari, would gi.ve the greatest encouragement to such re
movals (e); besides, it seems to be clear that a defendant cannot 
by his own act cast an interest on the prOllecutor so as to dis
qualify him (j). It seems also t.hat the prosecutor of an indict
ment for not repairing a highway is competent, although he may 
in the result be liable to costs (g). 

But in all cases the motive which may influence the mind of 
the witness is a matter for the consideration of the jury; and if 
they can infer from his situation or conduct that such motive is 
an improper one, they are at liberty to make deductions from the 
credit which they give to his testimony accordingly. 

Where a statute gives a specific remedy to the party injured 
he is as much disqualified as a witness in a criminal prosecution 
as ifhe sought the remedy by a civil action; and therefore, upon 
an indictment for perjury upon the statute, the party injured is 
not a competent witness, since the statute gives him 101., al-

(c) See the observations of Parker, 
C. J. ill TIle Queen v. Muscot, 10 Mod. 
193· 

(d) 5 & 6 WiII. & Mary, c. 11. 
(c) Per Parker, C. J. 10 Mod. 194. 
(f) Vid. supra, lIB. At the York 

Spring Ass. 182 J, the prosecutor of an 

indictment for not repairing a road, 
which had been removed into the K. 
B. by certiorari, wns examined without 
objection. See tit. HIGIIW A Y. 

(g) See R. v. Inhabitant, cf Ham
fllersmillt, Sturkie's C. 

• 

• 
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though he would have been a good witness upon an indictment 
for, perjury at common law (h). 

The former rule still prevailed with respect to indictments for 
the forgery of negotiable i7l,struments, although it had been relaxed 
in other cases; and it was held (until the late statute) (i) that 
no one could prove the forgery upon whom the instrument, sup
posing it to be genuine, would have been binding (j). 

An acting executor is competent to support the will by proof 
of the sanity of the testator, although he may become liable as an 
executor de son tort (1t). So one who has acted under the first 
will is competent to prove a codicil setting up the first (l). And 
it seems that executors and trustees in general may be witnesses 
as to the trust estate, provided they take no beneficial interest (m)i 
it has been decided so long ago as the time of Lord Hale, that 
an executor having no interest in the surplus is a good witness 
to prove the will in a cause relating to the estate (n), and tbis has 
been followed by many other decisions to the same effect. 

In an action against an administmtor, one of his sureties for 
the due administration of the effects is a competent witness to 
defeat the action (0); for the bare possibility that an action will 
be brought is no a~jection to competency, and in order to dis
qualify a witness it is necessary to show that he will derive a cer
tain benefit from the result, one way or other (p); even a creditor 
of the administrator's, which is a stronger case, would be a com
petent witness ('1). 

A creditol' is a competent witness for an administrator t~ prove 
due adlllinistmtion, by payment of a debt to himself(r) . 

• 

The heir apparent is a competent witness as to the estate, for he 

(II) B. N. P. 289. 2 llaw. c. 46. (1/1) 1 Mod. 107. 1 P. Wms. 290. 
(i) See FonGuy. Goodlitle v. TVelf(/f'd, Doug. 134· 

lIeath v. Hall, 4 Taunt. 328. Phipp. 
0) R. v. Dodd, Leach. 134, 311 ell it. v. Pitcher, 6 Taunt. 220. Betluon I'. 

liard. 332, pl. 7. 3 Salk. 172, pl. 4. Bromleg, J2 East, 250. 
Co, Litt. 352. 2 J liS. 39· R. \'. Rlls- (n) Per Ld. Ellenborough in Belli-
Jeil, Leach, B. R. I'. lUwdes, Str. 7:l8. B lEI h .on v. rom ey, 12 IIst,253. n t at 
Trallsfer of stock. Salk. 23a. Sllan/~ case it was helll, I hat Ihe wife of nil' 
v. Pa!llle, Str. 633. Cai!/' Case, E. olxccutor who took no beneficial ill>' 
P. C. 995. Hurtl. 351. Vol. H. tit. 
f'OnOERl'. 

• 
, 

(") Guudlitle v. TVelford, Doug. J34. 
See 1 P. Wms.287. 1 BI. Rep. 365. 
Moll. 107. 3 Will. Rep. IBI. J Bllr
Ilard, 12. 

(l) Baylis v. Wi{aon, cited Burr. 
2254· 

tcrest under the will, IVIIS a credible 
witness to the will uullel' the st.ltute . 
See tit. WILL. 

(0) Carler I'. Prorrt, 1 T. R. 163,' 
(p) Per Buller, J. ibid. 
(tj) lbit!. Ant! see Vol. n. tit. EJj~ 

CU10R. 

(r) rol. II. tit.-El'LcUlon. 
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INFORMER "INHABITANT. ),(1 

11:18 no present legal interest; but a remaillder·mao or devisee i.i 
• incompetent (s). " 

\Vhere an infol1ner, upon the conviction of the offender under Inrormer. 

a penal statute, is entitled to the whole or to any part of the 
penalty, he is obviously interested, and therefore incompetent (t). 

Where the statute gave one half of the penalty to the informer, 
and the first witness proved the commission of the offence, and 
also that no other person had given infonnation, he was held to 
be incompetent (u). 

An inhabitant of a county or other district upon which any Inhabitant. 

duty is thrown, to which the witness is bound to contribute, is Counly. 

not competent to gi.ve evidence in discharge or alleviation of the 
burthen. Accordingly it was held, that a party who was liable to 
a county-tax for the support of the suit, was incompetent (x). 

By the stat. 1 Ann. c. 18, s. 13, inhabitants are competent wit
nesses upon indictments against private persons for the non-repair 
of a bl'idge (y) 

In an action against the hundred (z), an inhabitant was made 
competent (a) by the stat. 8 Geo. 2, c. 16, s.15. 

So ill settlement cases, a rated inhabitant formerly was in
competent to give evidence for his own parish (b) as to the 
pauper's place of settlement; neither could he give evidence to 
extend the boundaries of his parish; so before the stat. 27 Geo. 3, 
c. 29, a rated parishioner was incompetent to give evidence in 
any proceeding for a penalty given by any statute to the 
poor of the parish (d). For although, in the case of Townsend 
v. Row (e), it was held that a parishioner was competeut to sup
port the title to an estate, where the remainder, after an estate 
for life, was limited to the minister and churchwardens for the use 

(,) Smith v • ..Black/taln, I Salk. 283. 
(I) R. v. 1'il{c!J, Str. 316. 1l. V. 

Stollc,2Ld Rnym. 1545. R. v. Pie/'f!;, 
Andr. 18. R. v. Blanr!/, AIIIJr.240. 
R. v. Cobbold, Gilb. 111. R. v. Sltip
lry, Gilb. 113. PO/·tmall v. DakdclI, 
SlIy. 179. 

(u) It. v. Blac/wwlI, I Esp. C. 96. 
(.r) Coullty oj SaloJl v. COUllt!} oj 

StaDin-d, 1 Sid. 192. :I Lc\·. 231. 
(y) Vol. II. tit. BRrDGE. 

(:) On stnt. of Winton. 13 Ed\\,. I, 
It. 2,c. 1. St'e Vol. n. tit. HUNDRtn. 

(a) He was before the statute held 
to be incompetent, e,en although he 

pnid no taxes or parish duties, hecause 
he might be liaLle when the tax came 
to be levied. :I Keb. 73. Mod. 73. 
But sec the cases cited below. And 
now see the late stnt. 7 & 11 Geo. 4, 
c. 31, s. 5. 

(b) R. v. Pros~er, 4 T. R. 17. R. v. 
Solttli LYIIII, 5 T. It. 664. R. v. Little 
Lumlc,'I. 6 T. H .. 157. 

(c) Deacoll v. Coo lee , cited 2 East, 

559· 
(d) 1 Sess. Cnse~, 874, cited Say. 

180. 

(r) ~ Sid. 109. 
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IlIhnbit:mt. of the poor of the parish, yet this was decided upon the untenable 
ground that the interest was too minute to disqualify the wit~ 
ness (f). But by the statute above referred to, it is enacted, that 
an inllabitant of any place or parish shall be a good witness, 
although a penalty accrue to the poor, provided such penalty do 
not exceed !lO 1. (9)' 

By the stat. 3"& 4 Will. & Mary, c. 11, in all actions brought; 
either in the Courts at Westminster or at the assizes, for money 
mis-spent by the churchwardens, the evidence of the parishionel'S, 
with the exception of those who receive alms, shall be ad
missible. 

And by the stat. 54 Geo. 3, c. 170, s. 9, it is enacted, that no 
person rated or liable to be rated to any rates or cesses of any 
district, parish, township or hamlet, or wholly or in part main
tained or supported thereby, or executing or holding any office 
thereof or therein, shall, before any court or person 01' persons 
whatsoever, be deemed and taken to be by reason thereof an in
competent witness for or against such district, &c. in any matter 
relating to suelL rates (It) or eesses, or to the boundary between 
such district, &c. and any adjoining district, &c.; or to any O1'der 

(f) But see 2 Vern. 217. See also 
Jervis v. Hay, 3 F. 182, 10 Geo. 2, 

where, in un action under the game
laws, n parishioner was held to be 
competent. There Lee, C. J. cited 
Phillips v. Scallard,6 Geo. 2, in C. B., 
where in a similar case n new trial was 
lIloved for, and the CUUI"t were of 
opinion that the witness ought to have 
been admitted. Bnt see 1 Barnes, 
435, where it appears that the new 
trial was moved for 011 a different 
ground. 

(g) R. v. Davis, 6 T. R. 177. 
(h) It has been held that a rated in-

111lbitant is a competent witness for 
the defendants in an action of trespass 
brought against them ns overseers, in 
rcspel't of land c1nimed by them as 
trustees for the henefit of the parish 
in aid of poor's rates, the pleas being 
the general issue, and liberum tenemen
tum: for the intention of the Leg.is
lnture was to make rated parishioners 
competent in all matters relating to 
rates. Mercditll v. Gilpin~· others, 6 

" 

Price, 146. And one who occupies 
rateable property within a chapeh·y is 
a competent witness to prove that a 
certain messunge is situated within 
the chapelry. M01·~den v. Sttlnificld, 7 
B. & C. 815. So an inhabitant is 
competent in 811 action by the bUn"eyor 

of the highways agninst his prede
cessor, for punalties. Hwdcbourcll \", 
Lcl11gstUII, 1 Mood. & M. C. 402: 

The statute, it has been snid, extends 
to render inhabitants competent wit· 
nesses in questions as to the repair 
of hig.hways. R. v. Hayman, 1 Mood; 
& M. C. 401. Qu. But in the elise or 
o.rclldcn v. Palmer, 2 n. & Ad. 236, 
the Court of King's Bench doubted 
a~ to the correctness of the deci
sion in lIfcrcditll v. Gilpin; and it was 
held that a question as to the existence 
of a custom to take shingle from the " 
sen-beach for the purpose of repoiring 
highways within the parish, \Vas ono 

which did not properly and strictly 
relate to rates or ccsscs of the parbb, 
within the meaning of the Act, 
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of removal to or fi'om such district, &c.; or tIle settlement of any Inhubitant •. 

puuper in such district, &c.; or touching a~y b~stards clta1'geable, 
or likely to become chargeable to such dlsthct, &.c.; or the re-
covery of any sum or sums for the clmrges or maintenance of such 
basturds; or the election 01' appointment of any officer or officers; 
or the allowance of tlte accounts of any officer or officers of' any 
such district, &C. 

Before this statute a rated parishioner was incompetent in set
tlement cases, but a non-rated inhabitant was competent, although 
he had been left out of the rate for the express purpose of making 
him a witness (i); and it was competent to him to discharge 
himself on the voire dire without producing the rate-book (It). 
But both before and after the declaratory statute 46 Gee. 3, 
c. 37 (k), a rated inhabitant was considered to be a pa1ty to the 
suit, and consequently he could not be examined by the adverse 
party without his consent (1). But being so far a party, it fol
lowed that his declarations were admissible in evidence (m), 
although he had not refused to be examined (n). 

The statute 54 Geo. 3, c. 170, having rendered a rated inllabi
tunt a competent witness for his own parish, it becomes a question 
whether his declarations can be proved by the adverse parish, 
without calling him as a witness (0). 

(I) R. v. Kirc!forcl, 2 East, 559· 
But sec RllOdes v. Ains"ltol'til, 6 B. 
&A. 87; 2 Starkie's C. 215. 

(k) See the Act below. R. v. 
P"OSser, 4 T. R. 17. R. v. Little 
LllInley, 6 T. R. 157. 

(l) R. v. Woburn, 10 East, 394. R. 
f. I"habitants if' Hardwicke, II East, 
579. Note, in R. v. Kirc!fol'cl, Ld. 
Kenyun distinguisherl the case of II non
mted inhabitant in a settlement case, 
from that of a hundredor under the 
stnt. of Hue and Cry, on the ground 
that the latter was II party. 

(m) R. v. Inhabitants oj Hardwickc, 
II East, 579. 

(n) R. v. Whitle!J Lowa', 1 M. & 
S.636. In R. v. Ti,e In/lllbitants qf 

. Hnrdwicke the mted inhabitant refused 
to be examined, but the refusal does 
1I0t appear to constitute a materir.l 
ingrediellt ill the case; for where ill 
general the declaration of II party is 

evidence by way of admission, it is 
unnecessary as II preparatury step to 
call the party as a witness. 

(0) Doubts have been entertained 
on the question, and I am not aware 
that the point has been decided. De
fore the stat. 54 Geo. 3, c. 170, such 
Il declaration was admissible, on the 
ground that the declarant was a party 
to the suit, and the effect of that 
statute seems to he merely that of 
confel'l'ing competency, notwithstand
ing interest, without further interfer
ing with the rules of evidence on the 
particular subject. And it seems to 
be going a great length to contend, 
that, because a party mny be II wit
lIZSS in his own cause, notwithstand
ing his interest, that therefore the 
ad vel':3ary shull be deprived of the be
nefit of his declarations. The main 
argument which was urged against the 
reception of the evidence, viz. that it, 

• 
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Parishioner. The inhabitants of a parish are in general incompetent Wit. 
nesses to discharge the parish from the burthen -of repairing 
a high way (p); and it is said to have been held by LOl'd Kenyon, 
that a mere inhabitant, although he occupied no land within the 
parish, was incompetent on the trial of an issue, on a plea by the 
Inhabitants that one Robinson was bound to repair the road in 
question ratione tenuTm; because if there should be a verdict 
against the defendants the witness would be liable to the pay
ment of the fine, and also because every inhabitant is liable to 
do statute duty ('1). 

On an iss~e to try whether the inhabitants of the chapelry of 
Milne Row had immemorially repaired the chapel at their own 
expense, it was held that the owner of an estate within the 
chapelry was an incompetent witness to negative the liability, 
although the tenement was then in the hands of a tenant undel' 
a lease for years, many of which were then unexpired, and who 
had been rated and paid rent for the same, and was bound to pay 
the rates without deduction, for he had an interest in removing 
from the estate a permanent burthen, which would diminish the 
actual value; and the case was distinguished from that of a mere 
occupier who has no permanent interest (r). But in all these 

-
cases the mere inhabitancy of the party is not sufficient to dis. 
qualify him, unless he would be individually liable to a portion of 
the burthen. Accordingly, in a settlement case it was held, that 
the mere liability of the witness to be rated to the relief of the 
poor did not render him incompetent (8), although the name of 
t~e witness was omitted out of the rate for the express purpose 
of using his testimony (t). And so it was held where the penalty 
upon an information was directed to be given to the poor of the 
parish (u). So the Court refused to quash a conviction in a similar 

was not the best evidence, appears to 
be a very fnllacious onc, for the whole 
doctrine of receiving admissions of 
parties in evidence, is built on the 
ground that such admis~ions and de
durations are better evidence of the 
truth than the testimony of the p:llty 
himself examined upon oath. The 
case most analogous to the present is 
that of a plaintiff ill an action against 
the hundred, on the stat. of Winton; he 
is (\ competent witness not withstand· 
ing his interest, and yet his declara·
tion would SlIrf'ly be :1l1mia~ible in 

• 
evidence lor the hundred. 

(P)4Mod. 48,49; vide sllpra,14:l(h). 
(If) R. v. Inlwbitantl qf Wheaton 

Aston, cor. Ld. Kenyon, Slaffilrd 
Summcr Ass. 1797, cited as from the 
1\18S. of Selj. Williams, in Chetwyml'i 
Burn's J. tit. EVIDENCE, 792. S. C. 
Ilut S. P. 2 Suund. 159 (a). 

(r) Rhodc.~ \'. Ainsu'urth, 1 B. &. A. 
17; 2 Sturkie's C. 215. . 

(s) R. v. Prosser 4 T. R. 17. R."". 
South Lynn, 5 T. R. 664. 

(t) See R. v. Inhilbitalll! of Kird
furd, 2 Ens!, 559, and the case cited
by Buller,.1. 4 T. R. 36 . 

(u) 4 T. R .. SG. ~ East, 559 . 
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case, although it appeared to have been obtained on the oath of 
an inhabitant, because it did not appear that he was rated (x). 

Insolvent. An . insolvent is not a competent witness for his 
assignees, for' his future property is liahle to his creditors (y). 
And where a party had. assigned llis property to trustees for 
the benefit of his creditors, and it was doubtful whether the 
estate would pay 20s. in the pound, it was held that a crcditor 
was not a competent witness for the insolvent in an action against 
him defended by tIle assignees (z). _..J.-

Joint Interest. A party to the transaction .out of which the 
action arises, and possessing a community of interest in the sub
ject-matter, is nevertheless competent, unless he be either a partner, 
or be immediately responsible over for the whole or part of the 
aamages in case the plaintiff recover, or unless he be interested 
in the record • 

• 

Formerly the distinction between an interest in a particular 
fact or question abstractedly,. and an interest in the event of the 
particular cause then pending, was not sufficiently attended to ; 
witnesses who were interested in the transaction or question ab
stractedly, but who had no interest in the immediate event of the 
action, were held to be incompetent. Thus it was held, that th(' 
master of a vessel, who had insured goods on board, was not 
competent fo), the plaintiff in an action by the owner of othm' 
goods on a policy effected on them (a); that is, he was held to 
be incompetent as a witness for the plaintiff, because he had an 
interest in the question whether an insurance on goods could 
under the circumstances be enforced, although he had no intel'cf>t 
in 'the particular goods insured in that action, and although the' 
result of that action would be in point of law perfectly irrelevant 
in proceeding to recovcr on his own insurance. Such a decision 
would no longer be supported, the proper test of competency 
being the intcrest which the witness has in the immediate evcnt 
of the particular suit, or in the rccQrd, for the purposes of evi
dence (b),. and any collateral or incidental connection of the wit-

(r) 1 Scss. Cas. 074, cited Say. 130. 

(y) Dclflfield v •. Freeman, 6 Din/!. 
294· Wilkins v. F01'd, 2 C. & P. 344. 
Where the assignee of an insoh'ent 

. 61et! a bill to set aside a sale made by 
an assignee who hat! been removed, 
.llCld that .the insolvcnt, although.he 
lind released all interest in the sUl'plus, 
could not be cxamined os a witness. 
Waldroll v. Houv:ll, 3 Huss. 3Ul, 

VO L. I. 

• 

(z) Crcrcr v. Svdo, 3 C. & P. 10. 

(il) Rock v. Lflyton, Fort. 246. Alltl 
sec Skinner, 174, where, in an action 
hrought by a moster uf a ship against 
custom-house officers for refusing to 
clear the ship, it was. held that the 
owner of goods on Lonrd I\'as. not 
competent. 
. (b) Ecnt. v. RII/ier, 3 T. RO' 27. 

. Ridout .v. JUIIllSOIt, n. N. P. :zU3. 
L 

• 
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ness with the transaction, although it might tend to influence or 
prejudice his mind, is immaterial. Consequently u. co-under_ 
writer is a competent witness for the defendant in an action upon 
the policy (c). ·So one mariner may prove wages to be due to 
another for the same voyage in respect of which he himself 
has a claim ( d). 

A joint purchaser of an ammity, as tenant in common with 
the plaintiff, is competent in an action against a conveyancer for 
negligence and fraud in the negotiation of the annuity ( e). So it 
seems to be clear, that any person whohas received any distinct 
injUlY from the act of the defendant complained of in the actiont 

is a competent witness to prove the plaintiff's case, since the 
recovery by the plaintiff would not tend to establish his own 
case. 

So one who has purchased a share in the plaintiff's work, 
which he is printing, is competent to prove a contract by the 
defendant to insure it from fire (f). 

One of three joint obligors is competent to prove the execution 
of the bond, although he is interested in increasing the number of 
obligors who are liable to contribute to the payment, since tllc 
recovery by the plaintiff would not be evidence to show 11is 
obligation (9). . 

So a co-contractor with the defendant is a competent witness 
fur the plaintiff(ll), even on issue taken on a plea in abatement, 
that the witness ought to have been joined as a co-defendant(i}, 
a,nd the point has been expressly decided in other cases (It). But 
where the witness being a co-partner, would be liable, not only 
to a moiety of the debt, bui also of the costs, in case the plaintiff 
recovered, he is incompetent to defeat the action (l). 

(c) Bent v. Baker, 3 T. n.. 27. 
(d) Skinner, 174. 
(e) RoMery v. Howard, 2 Starkic's 

C.6S. 
(f) MCl1J)mar. v. Gillett, 2 Taunt. 

325. Lloyd \'. ArcllbCl1J)le, lb. 324. 
(g) Lockhart v. G7'aham, Str. 35; 

see BrCl1J)R v. BroMl, 4 Taunt. 752. 
SU'pra, 1°7. 

<II) Supra, 1 07. 
(I) Robinson v. Hudson, 4 M:. & S. 

475· 
(k) Ibid. SUPI'(/, 1°7. See also 

Birt Y. Hood, 1 Esp. C. 20, where, 
ill. an action for. goods sold and 

,lelivered, und the general issue 
pleaded, a witness was admitted to 
prove that the credit was given to 

her alone; nnd she was admitted by 
Eyre, C. J. to prove this, notwith. 
standing a suggesti{m by tbe plaintiff, 
that tho defendant and witness were 
partners. 

(l) 4 M. & S. 475. And see Young 
Y. Raimer, 1 Esp. 103, where, in lID 

action against a part-owner of a ship 
for work done to the ship, and issuo 
taken on n replication to a plea in 
abatement, tbnt the defendant had 
undel'taken solcf!J to lillY, I.d. I\enyon 
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In 'nn action of covenant against Backhouse, the part owner of Joint hue. 

0. ship, jointly with Foulstone, to reimburse the ship's husband rest. 

for sumS paid for insurance, the plaintiff having brought a similar 
action ngainst Foulstonc, the plaintiff adduced ,evidence to show 
that Foulstone ordered the insurance, and that the defendant 
approved of it; the Court held that Foulstone was incompetent 
to prove that the defendant never knew of the insurance, because 
on the plaintiff recovering against the defendant, Foulstone would 
be liable for half the sum recovered (m). The ground of decision 
there was, that had the plaintiff recovered, the witness would 
have been liable to half the damages. This, however, would not, 
it seems, have been the consequence; in the subsequent case of 
Walton Y. Skelley (n), it was observed by Mr. Justice Buller, 
that the witness, in the event of a recovery by the plaintiff, would 
bave been liable to no part of the damages. But wherever the 
witness has a joint interest with the plaintiff in the subject-matter 
to be recovered, or would be responsible to the defendant for the 
damages recovered, he is no longer competent. Accordingly, 
upon an information in the Exchequer, upon a seizure of goods 
by a custom-house officer, it wa.s held that another officer was 
not competent, because he had made an agTeement with the 
fanner that they should share in all seizures, although he con-
ceived that the agreement was illegal, and did not expect any 
benefit from the seizure in question (0). So in general those 
who have a joint interest in the subject-matter of the suit, 
such as commoners, in a question as to a right of common (p), 

held that Whytock, a joint-owner, 
, 

wus not a competent wItness to provo 
that he gave the order, bccause he 
would be liable in contribution to the 
defendant in cage the plaintiff recov
ered. As a partnel', however, it seems 
that he Btood indifferent, since accord
ing to the principle laid down in 
lIud$()n \'. Robinson, 41\1. & S., he 
would ultimately be lialJle to his own 
shale only. The question seeJlls to 
have been whether he would not by 
his testimony get rid of n shnre of the 
costs. The Court of IGng's Bench 
held that he was at all events ren
dered competent by n release. 

Tn Goodacre v. Bl'camc, Peake's C. 
174. the plaintiff having proved tho 
sale of the goods to the defendant, 

nnd to J. S. his partnel' in trude, Ld. 
Kenyon held that J. S. was 110t com
petent t? defeat the nction, hy evi
rlence that the goods were sold to 
bimself, and that the defendant was 
merely his servant, since he would by 
his evidence discharge himself from 
a moiety of the costs. See also 
Balcer v. 'l';;I7l!Mtt, 4 Cam p. 47. Hall 
v. Rc,r, 6 Bing. 181. Evans v.Yeatherd, 
2 Bing. 133. Simons v. Smith, 1 Ry. 
& M. C. 29. Clu:!Jne v. Koop.4 Esp. 
C. 112. Supra, 106. And tit. PART

NEns, nnd VENDon AND VENDEE. 

(m) FrCllc1t v. Back/lOuse, Burr. 2727. 
(71) 1 T. R. 296. 303. 
(0) R. v. Walker, 1 Ford's MS. 

145· 
(p) Sec Vol. n. tit. COMMON. 

L2 

, 

\ 
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or corporators, who possess nny private interest in the event, nre 
incompetent (q). An interest arising out of an illegal agreement, 
will not render the witness incompetent, for it is void (r) • 
. As to the interest of landlords and tenants, see tit. EJECT

M£NT. 

A legatee is not a competent witness to support a will (8), nor 
is he a competent' witness for the executor in an action by the 
latter to increase the estate (t), nor in one against the executor, 
for the judgment would afterwards be evidence against him (u). 
A legatee who has been paid the amount of his legacy before the 
trial, is a competent witness to increase the estate (x). But in nn 
action by the executor, it is not sufficient that he should release 
the debt in question; for the plaintiff, though not liable to pay the 
defendant's costs in case offailure, is liable to pay costs to his. 
own attorney, the effect of wI1:ch would be to diminish the 
residue (y). With respect to t~.,:. Jompetency of a legatee, as an 
attesting witness to a will, see tit. WILL. 

Parties (z). Partners.· Policy of Insurance. See those 
titles. 

Prochein ami . . A father or guardian who supports the expense 
of an action by his infant son, for an assault, is not competent, 
because he is liable to costs (a); and for the same reason, any 
other who S\?r::, ,~~ prochein ami is incompetent (b). 

Prosecutor. See tit. PARTY IKJURED, supra, 137. 
Slwrijf. See tit. SUERll'F. 

. Surety. Where a surety would be immediately liable in case 
of a verdict against the principal, his interest is obvious; and 
therefore one who is bail is incompetent in an action against his 
principal (c). So where.t1. gave a bond to indemnify n., a candi· 

. (q) Vol. II. tit. ComlON Conro
nATlO~. 

(r) A member of a society under
taking to conui.bute towards all law 
expenses respecting it, was held n 
competent witness in an action brought 
ngainst the secretary for a libel: if the 
agreement wero to contribute towards 
l,caring each other harmless in doing 
wrong, it would he void. Humphrey v. 
~ltli!lcr, 4 C. & P. 7. 

(s) Hardr. 331. 2 Salk. 691. 
(t) Baker v. Tyrwllitt, 4 Camp. 27. 
(u) See 2 Starkie'fi C 546. 
(.1') Clarice v. Gannon, I Ry. & 1\1. 

C. 31. Swell v. Stubbs, 1 Carr. & 
P. C. 73. 

0;) Baker v. TYT1J!hitt, 4 Camp. C. 
27· 

(z) Their competency will bo se
parately considered, since it depends 
upon other considcration~ besides that 
of interest. 

(a) Hopkins v. Neale, Ann. 20~. 

2 Str. 1026. James v. Hatfield, I SIr. 

5411. I Cox's Cases in Chan. 286. 

(b) Ibid. Cluttcrbuck v. Lord Hun· 
tingtor.cer, 1 Str. 506. 

(c) See Goss ". T,·at:y, P. W1Jl!. 
2!l1l. Supra, tit. B,\lL. 
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date against the expenses of an election, to a certain extent, and Surety. 

c. brought an action against D. for money expended at the elec-
tion on Bo's account, it was held that A. was not competent to 
defeat the action by show.fig that the defendant was an agent only; 
since if the defence failed, the defendant would recover against the 
candidate, and the candidate against A.; and it was held. to be 
noaDswer, that in case the defendant succeeded the witness~ 
would still be liahle to the candidate, because in that event he 
would be liable for a portion ofthp bill only, and noHor the costs 
of the action (d). But the co-obligor of a bond to the OJ:dinary, 
under the stat. 22 & 23 Ch. 2, is competent to prove a tender by 
the administrator, because there is but a bare possibility that all 
action will be brought against the witness,· and therefore the 
case of the witness differs from that of bail, who are directly and 
inunediately interested (e). 

Trustee. A mere trustee is competent without a release, and Trustee. 

it is no·' objeCtion that he may be sued as an executor de son 
tort (f). 

Vendor and Vendee. The vendor of an estate has no interest Vendor. 

in the title of the vendee, wlless he covenanted for or warranted 
the title (9). 

Upon the examination of a witness in chief, the principal rule· 1pxn~inl\~ 
to be observed is that leading flllestions are not to be asked' tlOllI~clllef. 

, "L' , Lendmg 
that is, questions which suggest to a witness the answer which he questions. 
is to make. Where a witness is too ready to serve the cause of 
his party, and willing to adopt and to assert what may be 
suggested for his benefit, objections to questions of this nature are 
of the highest importance; but where the matter to which· the 
witness is examined is merely introductory of that which is material, 
it is frequently desirable to lead the mind of the witness directly 
to the subject; and where the witness is examined as to material 

Cd) Trelanmey v. Thomas, 1 II. D. 
303· 

(e) Cm·ter v. Pe(/rce, 1 T. R. 163. 
(j) 1101t v. 'l'yrrell, 1 DI. 365. 

1 Darnard, 12. Goodtitle v. WcllOl'd, 
• 

Doug. 139. 4 Durr. 2254. 1 P. Wms. 
287. Loree v.JolliDe, 1 m. 366. An 

• elecutor IS competent to ~upport a 
• 

will where he takes nothing, 11M is 
interested in tho surplus. Bctteson v. 
Bromley, 12 East, 250. PlIipps ,'. 
Pi/rlleT, 2 l\Jars. 20 j 6 Taunt. 2:.w. 
Lr .. ·c v. Jolli,Ue, llllk. 36;). Goodlitlr: 

• 

d. Fowler v. Welford, Dougl. 139. An 
executor of the gmntor of n term is 1\ 

competent witness to prove the trust of 
the term. Cook v. Fountllill, 3 Swnnst. 
5U5. A pp. So an executor without 
nssets; lor although linble to bo sued, 
he is lIut to pay. lb. The personal 
representative of a partner is 1\ COOl

petent witness ngninst tho survivor. 
Burloll v. Burclll:ll, 1 Smith, 197. 

(g) Busb,ll v. Gl'cendule, SIr. H5. 
Sec lit. Vr!l:lJUII A:.IIJ \'1:NIJ1:J:. 

L 3 

• 
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facts, it is in general necessary, to some extent, to lead his mind 
to the subject of inquiry. Questions to which the answer yes,or 
no would be conclusive, would certainly be objectionable; and 
so' would any question which plainly suggested to the witness 
the answer which the party, or his counsel, hoped to extract(h). 
Where a witness betrays a forwardness to serve the party for 
whom he is called, but does not know how best to effect his 
object, it is most essential to justice that he should not be 
prompted. And it is to be observed, that answers extracted by 
such improper means are of little advantage in general to the 
party in whose favour they are given, since evidence obtained 
from a partial witness by unfair means must necessarily be viewed 
with the utmost jealousy. 

On the other hand, objections of this nature ought not to be 
wantonly or captiously made (i), since it is, to some extent, 

(II) TIle objection in principlo np
plies to those cnses only where the 
question propounded involves an an-
5wer immediately concluding tho me
rits of the case, nnd indicating to the 
witness nn answer which will Lest ac
cord with the interests of the party. 
Sec 2 Pothier by Evans, 265. 

(i) Nicholls \', Dor.cdi,% 1 Starkie's 
C, 81. In order to prove that 
Dowding and Kemp were partners, 
the witnes3 wn5 nskcd whether Kemp 
had interfered in the business of 
Dowding; and upon tho objection 
being taken that this was a lemling 
question, Lord Ellenborough, C. J. 
held that it was a propel' question, 
and intimated thnt objections of this 
nnture were frequently made without 
consideration. It is not a very easy 
thing to lay down any precise gcneral 
rule ns to leading questions: on the 
ono hand, it is clear thnt the mind of 
the witness must he brought into con
tact with the subject of inquiry; nnd, 
on the other, thnt lae ought not to be 
prompted to gi\'e a particular answer, 
or to be nskell any question to which 
the allSlVer ves or no would be COll-• 
elusive. But how fhr it may Le ne-
cessary to particulnrize in framing the 
'Iuestion, IlIU~t depend upon the dr-

cumstanccs of each individual Cll:!e. 
Upon the trial of De De .. enger and 
others, before Lord Ellenborough, lit 
Guildhall, for a conspiracy, it Lecame 
necessnry for II witness (a postboy, 
who had been employed to drive oae 
of the actors in the fmud) to identify 
De Bercnger with that person; and 
Lord Ellenborough held that, for this 
purpose, the counsel for the prosecu
tion might point out De Berenger to 
the witness, and nsk him whether he 
was the person. The same wns done ia 
Watson's case, upon n trial at bar, 
2 Starkie's C. 1:18. In these cases. 
the question was ns to a mere fnct to 
be deterhlincd by inspection; and in 
nil such cases, it seems that the mind 
of the witness mny be led directly to 
the very point, nlthough n more gene
ral question might have been proposed, 
as, whether the witness saw the per
son, whom he had described, in court. 
Sf) whero a witness is called to prove 
the hand.writing of another, it is the 
common practice to show him the 
document, nnd to ask,directly, whether 
that is the hand-writing of A. B. Duc 
where 1\ witness is exnmined os to lI11y 
ront'ersation, aclmi$sion, or agreement, 
where the particulnr termS of the lid
mission or contract nre illlilortnnt, this 
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uhvays necessary to lead the mind of the witness to the subject Wilen 

I . 1 C '11 II 1 ad' alluwcd. I)f inquiry. n some mstances t 1e ourt WI a ow e mg 
questions to be put upon an examination in chief, as where it 
evidently appears that the witness wishes to conceal the truth, or 
to favour the opposite party (k). So wherc, from the nature of 
the case, the mind of the witness cannot be directed to 'the 
subject of inquiry without a particular specification of it, as where 
he is callcd to contradict another as to the contents of a par
ticular letter which li; lost, and cannot, without suggestion, 

objection chiefly becomes mn.terinl, 
since there is dnnger lest the witness 
should by design or mistake be guilty 
of somo variance, nnd give a false 
colouring to the tmnsnction. III such 
cuses there seems to be no objection 
to directing the mind of the witness 
fully to the subject, by asking him 
whether he wns present when any 
conversation took pluce between tll« 
parties, or relating to the particular 
subject; amI when the mind of the 
witness hns been thus directed to the 
subject-matter, to request him to state 
what passed. It is obvious that ob
smntions like these are intended for 
the use of mere students; to such it 
mny not be improper to suggest, that 
wben the time and place of the scene 
of nction have onco been fixed, it is 
generally the easiest course to desire 
the witness to gh'e his own nccollnt of 
the matter; making him olllit us ho 
goes along nn account of what he has 
beanl from others, which ho always 
supposes to bo quite as material as 
that which he himself has seen. If n 
vulgar ignorant witness be not allowed 
to tell his ~tory in his own way, he be
cOllies embnrrassed and confused, and 
mixes up distinct hranches uf his tes
timony. lIe ahvays takes it for granted 
that the Court and jury know as much 
of the matter as he does himself, be
cause it hns been tho common topic 
of convel1lation in his own neighbour
hood; nnd therefore his attentiun 
cannot easilv be draw II su as to answer 

• 
Jlurticular (Inc~tiun5, withuut puuin!; 

them in the most direct form. It is 
difficult, therefol'e, to extract the im
portant purts of his evidence piece
meal; but if his attelltion be first 
drawn to the transaction by asking 
him when and where it happened, and 
he be told to describe it from the be
ginning, he will generally proceed ill 
his own way to detail all the facts in 
the order of time. 

(k) It seems that in each particular "" 
case it is in tho discretion of the 
Court to regulato the mode in which 
a witness in chief shall be examined in 
order best to anslver the purpose uf 
justice, lind thero is no fixed rulo 
which binds counsel to a particular 
mode of exnmining him: if a witness 
by his conduct sholVS himself de
cidedly adverse, it is in tho discretiun 
of the Court to allow cross-examina
tion. Tho situation of the witness, 
and the inducements under which he 
may labour to give an unfair nc
count, are material considerations in 
this respect. A son will not be very 
forward in slating the misconduct of 
his fjlther, of which he has been the 
only witness. A servant will not, in 
an action ngainst the master, readily 
ndmit his OWII negligence. S~U ~ 

Evans's Pothier, 267. 11' a witness 
'called stands in n situation which of 
necessitv llI:1kes him adl'erse to tho -
party calling him, counsel may as 
matter of right cross-exumine him. 
Per Best, C. J., Clarke v. Saf!i:I'Y, I 

Ry. & 1\1. C. 126. 

L 4 
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recollect the contents, the particular passage mny be suggested,' 
to him (I). So where a witness is called in order to contradict 
the testimony of a former witness, who has ,stated that such and, 
s~ch expressions were used, 01' such and such things were said, 
it is the usual practice to ask whether those particular expressions ' 
were used, or those things were said, without putting the question' 
ill a general fonn by inquiring what was said (m). If this were 
not to be allowed, it is obvious that much irrelevant and even 
inadmissible matter would frequently be detailed by the witness. 
So where a witness is called to prove a co-partnership between 
a number of persons whose names he cannot recollect, the list of· 
names may be read to him, and he may be asked whether those 
persons arc members of the firm (n). 

As to what ,A witness is examined either as to facts, simply, which he 
c.\uminaLI,'. I " If k "" h"' fi fi llmse nows, or m some mstances as to 18 own m erences rom 

ia.cts, 01' as to fucts which he has heard from others. In ordinary 
cases the witness ought to be examined as to facts only, and not" 
as to any opinion 01' conclusion which he may have drawn from 
facts, for those arc to be formed by a jury, except indeed where 
the conclusion is an inference of skill and judgment (0). 

Exnminn- A witness exanlined as to facts ought to state those only of 
tiuJI of wit- I' I h I I d I k d d . m'ss 110 10 W llC 1 e lUS lU persona nowle ge; and such knowle ge IS 

I,is "final supposed, if not exprcssly stated upon the examination in chief; 
knuwledge. • • h' and upon cross-exammatlOn, IS means of knowledge may be 

fully investigated, and if he has not had sufficient and adequate 

(l) Courteen v. Touse, 1 Camp. 43. 
The plaintiff's son, in un action on It 
policy on guods, being asked, whether 
the plaiutiff hatl not written a letter 
to him saying " that he had disposed 
of all his goods at It profit," swore 
that hc did not, but only said that 
" he might havc'disposed ofthe goods 
at a great profit, as he had been offered 
8 d. a pair," &c. To contrmlict this a 
witness was called by the defendant, 
mill after hm'illg stated all he recol
lected about the letter, he was asked if 
itcontaiued anything IIbout the plaintiff 
having been olTered lid. a pair,&c. Ld. 
Ellenbol'ough held that after exhaust
inl-: the witness's m:!mory as to the COIl

tents of the Jetter, he Illi~ht be asked 
if it contained the pa,sugc recited; 
fur uthcfll'i:;~ it wuuld be illl[losoibl.: 

to come to 1\ direct contradiction. 
Where It witness was clllled to con
tradict It former witness, as to a con
versation which he had denied, it 1V1I5 

held that the terms might be l!ouggested 
to him in the first instance. NlmoTUk 
v. Walker, cor. Abbott, C. J. Westm. 
Sitt. after Mich. Term, 1820. 

(111) Where lin issue has be on di
rected with a power to examine one 
of the parties, it is competent for the 
counsel of the opposite party to 
cl'oss-exalnine him: being a patty he 
is presutn{'d to be un at] verse witlless; 
Clarke v. Sager!!, 1 Ry. & 1\1. C, 
126. 

(11) Acerro v. Pctl'Olli, 1 Starkic'~ C. 
100. 

(0) 4 T, H, 4!)7. 
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means' of knowlQdge, his evidence will be struck out. It has 
been said, that a witness must not be examined ill chief as to his 
belief or persuasion, but only as to his knowledge of the fact, 
since judgment must be given secundum allegata et probata; 
nuda man cannot be indicted for perjury who falsely swears as 
to' his persuasion or belief(p). As far as regards mere belief or 1Ii~ belief. 

persuasion, w?ich ~~es ~ot rest upon a sufficient arid ~egal 
foundation, thIs pOSitIOn IS correct; as where a man beheves 
0. fact to be true merely because he has heard it said to be' so; 
but with respect to persuasion or belief, as founded' on facts 
witllin the actual knowledge of the witness, the position is not 
true. On questions of identity of persons, and of handwriting, 
it is every day's practice for witnesses to swear that·they believe 
the person to be the same, or the hand-writing .to be that of 
0. particular individual, althoug'll t1.ey will not swear positively; 
arid the degree of credit to be attached to the evidence -is a ques-
tion for the jury. 

With regard to the second objection, it has been decided that 
a ·man who falsely swears that he thinks or believes, may be in
dicted for peIjury (q). So where professional men arid others 
give evidence on matters of skill and judgment, their evidence 
frequently does not, and often cannot, from the llature of the 
case, extend beyond opinion and belief. . . 

The opinion of a witness as to the effect of a clause in a policy 
is not admissible (r); neither; it has been held, is the opinion 
of a broker, whether particular facts ought to have been dis-
closed to the underwriter, admissible (s). • 

But in general, wherever the inference is one of skill and judg- Que5tioll~ 
ment, the opinion of experienced persons is admissible, for by or skill. 

such means only can the jury be enabled to form a correct COll-

elusion. 
An engineer may be examined as to his judgrl1ent on the effect 

of an' embankment on a barbour, as collected from experi
ment(t). 

Upon the question whether a seal has been forged, the 

(P) Adams v. Canoll; Dyer, 53; 
Note to RoVe v.lIampdcTI, 2 HalV. 
e. 46, s. 16]. 

(q) Millar's Case, 3 Wils. 427; 2 

lll. !Jill; Pedle!J's Case, Leach, 270. 
(r) Sycr8 v. Bridge, Doug!. 509. 

nut the p/'(/('/icc ulldel' ~illlilar cir-

cumstances would Le legal evidence. 
Ibid. . 

(s) Cartcr v. Boehm, Durr. 19"5. 
Dut see Vol. II. 648. 

(t) Folkes v. C!lUd, Mich. 23 G. 3, 
cited in Ooodtitlc v. Ora/Will, 4 '~'. It. 
49!l. Vol. II, IiI. Il.uiDwnlTl~G. . 

• 

\ 

-
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testimony of a seal-engraver as to the difference between the im 
pression in question and a genuine one, is also admissible (u). 

A ship--builder may be examined to state his opinion as to the 
sea-worthiness of a ship, from a survey made by others (x). 

So the tc.>stimony of medical men is constantly admitted with 
resp" ' f.' j j.;' 'a cause of disease, or of death, in order to connect. 
the!... '" 'a particular acts, and as to the general sane or insane 
sta1P. u~' the mind of the patient, as collected from a number of 
circumstanCes. Such opinions are admissible in evidence, al. 
though the professional witnesses found them entirely on the 
facts, circumstances and symptoms established in evidence by 
others, and ,vithout being personally acquainted with the facts (y). 
But in such a case evidence is not admissible that a particular 
act for which a prisoner is tried was an act of insanity (z). 

In general, scientific men ought to be examined only as to tl1e 
opinions on the facts proved, and not as to the merits of the 
case (a). 

Although a witness cannot be examined as to the contents of 
a written document not produced, yet he may in some instances 
be examined as to the general result from a great number of 
documents too voluminous to be read in court (b). 

If a witness has made a memorandum of facts he may refresh 
his memory by referring to it; and if by that means he obtains 
.a recollection of the facts themselves, as distinct from the memlJo.. 
randum, his statement is evidence; but if he has no knowledge 
or l'ecollection of the fact, except that he pel1lsed it in a book or 
plI:per, the original book or paper must be produced (c), and he 

(u) By Lord Mnnsfield, in Folke .• v. 
Chad, cited 4 T. R. 498; nnd vide 
supra, tit. HANDWIUTINO. 

(r) ThOl'flton v. Royal Ezcliange 
.t1uurance Company, Penke's C. 25. 
C/wrraud v • .t1ngmtein, lb. Beckwith 
v. S!Jdebotham, 1 Cnmp. 117. 

(y) Wright's Case, Russ. & Ry. 
C.C.L.456. 

(z) Ibid. 
(a) JeW!Dn v. Drinkald, 12 Moore, 

148. 
(6) .Jl.fe!Jer's Assignees v. Sifton, 2 

Sturkie's C. 276; lwberts v. Dixon, 
Peake's C. 83. 

(c) Doe v. Perkins, 3 '1'. It. 749. 
. The question was, at what limo tho 

i.. 

anllUal holdings of several tenants ex· 
pired. Aldridge had gone round with 
the receiver of the rents to the diF. 
ferent tenants, whose declarntions as 
to their times of entry were DOled 
down in II book, some by A1dridgennd 
some by the receiver. Aldridge was 
examined as to these declarations, the 
originnl book not being in court; bo 
admitted that he hnd no recollection 
on the subject, except from extmel! 
made by him from the book; and the 
evidence wus afterwnrds held by tho 
Court of K. B. to have been inadmis
sible. 

In the above cnse, that of TannO' 
v. TO!Jwr was cited, which had beeD 

• 

! 
I , 
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cannot give evidence of the facts. . It is not essential· that the 
memorandum should have been contemporary with the fact; it 
seems to be sufficient if it has been made by the witness, or by 
another with his privity, at a time when the facts were fresh ,in 
the recollection of the witness, and that the reading such memo-
1'Ilndum restores the recollection of the fact which had faded in 
the memory (d). 

A deposition formerly made by an aged witness was allowed 
to be read to him at the trial, in order to refresh his memory (e). 
And where a witness who had received money, and given a receipt 
for it, which could not be read in evidence for want of a proper 
stamp, had become blind, the receipt was read to him in court 
for a similar purpose (I)· . 

decided by Legge, B., Hereford Spring 
Assizes, 175tl; where in an action for 
goods sold Bnd delivered, the witness 
who proved the delivery took it from 
nn account which he had in his hand; 
being a copy, as he said, of the day
book which he had left at home: and 
Mr. Baron Legge held, thatifhe could 
swear positively to the delivery from 
recollection, and the paper was only 
to refresh his memory, he lDigtlt make 
oath of it; but if he could not from 
recollection swear to the deliveries 
ony further than as finding them en
tered in his book, then the oribrinal 
should have been produced; ntld the 
witness saying he could not swear 
from recollection, the plaintiff was 
nonsuited. And see n case cited 
from Lord Ashburton's notes, 3 T. R. 
752; Rer v. DucMI& qf Kingston, 
II St. Tr. 255; 8 East, 284. 289. 
And ~ee Remington v. Inglis, 8 East, 
273. lIodge's Case, 28 Howell's St. 
Tr. 1367. It is not necessary that 
tho witness should have mnde the 
entry himself. BurroUgh v • . Martin, 
2 Camp. 112. 

(d) 1'wlIlcr v. Ta!Jlor, 3 T. It. 
754; 8 East, 284. Doe v. Perkins, 
3 T.R. 752. &rull1'e!I v. Sanarcell, 
Comb. 445. Rambert v. Collen, 
4 Esp. C. 213. So n person who bas 
from time to time examined entries in 
a log-book wbibt the events were 

fresh in his recollection, mny refer to 

the book to refresh his memory, when 
. examined as to n fact recorded there, 
lind which he remembers to have seen 
there when he had a clear recollection 
of the circumstances. Burrough v. 
Martin, 2 Camp. 112. 

A witness is not allowed to refresh 
his memory by a copy taken froni n 
shop-book, neither uf the entries hav
ing been written by himself. &lomons 
v. Campbell, cor. Abbott, J. sitt. after 

1822. A witness was not al
lowed to refresh his memory from a 
paper which he admitted to be n copy 
made six months after the transac
tion, from a memorandum madenbout 
the time. .Jo1les v. Stroud, 2 C. & P. 
196. 

(e) Vaughan v. Martin, 1 Esp. C. 
440. See Doe v. Pe"ki7U~· 3 T. R. 
749· 

(f) Catt v. Howard, 3 Storkie's C.3. 
Where a witness to prove the roceipt 
of money, after hnving denied nll re
collection of it, was shown a written 
entry with his initials, and then said 
he had no doubt of his having re
ceived the money; held that it IVns 
not necessary such paper HIll' bo 
stumped, nfter being looked at to re
fresh his memory; the parol evidence 
to prove the payment was sufficient. 
.MauglwnI v. Hubbard, U D. & C, 14; 
2 M. & Uy. 5. 

.. ~. . 

Examina
tion wilh 
reference 

• to written 
documents •. ' 
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. 

»~ay refresh And 'wJiere . the plaintiff had entered an account in writing of 
luslllclUory. goods and money from time to time forwal;ded to the defendant, 

and the defendant had by his signature at the foot of each page . 
admitted the'truth of the items, but the writing itself could not 
be given in evidence for want ofl'eceipt-stamps, as the cash items 
in each page exceeded 40s., yet it was held that the plaintiff 
might prove, that upon calling over each article to the defendant, 
be admitted,the receipt, and tliat the witness 'who beard him 
might refresh his memory by referring to the account (9). 

Where a witness refreshes his memory from memorandums, it·· 
is usual and reasonable that the adverse counsel should have an' 
opportunity of inspecting them for the purpose of cross-examining 
the witness (It); and the witness may be' cross-examined as to' 
other parts of the entry (i). 

Hearsay. A witness may also in some instances, on principles which have 
bcen already adverted to, be examined as to what he has heard 
from others; and evidence of this nature is either original evidence, 
which is admissible without previous proof to warrant it, or is 
merely secondary, and admissible only in failure of some other 
and superior evidence, which is no longer attainable. Of the first 
description is evidence of reputation, and of declarations which 
accompany and explain material facts and declarations made by 
the adverse party in the cause (k). 

Rcputntloll. Evidence of reputation, subject to the limitations already 
stated (I), is admissible upon questions as to the boundaries 
of parishes, manors, or other districts in which many persons 
possess an interest (m); upon questions l'clating to rights of 

• 

(8) Jacob v. LindseYI I East, 460; 
Supra, tit. STAMP. 

(Ii) Per Eyre, C. J. lIard!!,s Case, 
24 Howell's St. Tr. 324. In R. v. 
llemrcsden, 2 C. & 1'. 603, and SiT!
clUir v. Stevenson, I C. & P. 502, it 
was held that the opposite cOllnsel 
had ill such a case a right to sec the 
memoranuum anll examine upon it. 

(i) ,Llo!Jd v. l''rcslificld, 2 C. & 1J. 
335· 

(k) Sec tit. ADMISSIONS. 

(l) SI/JI/'II, 62. 
(m) Hear&ay evidence is admissiblo 

on a question of parochial or manorial 
IJtlundury, although the persons who 
have bc"n h~aru to ~p(:ak of the buuu
dary were pnri,hion.:l'~, ullIl duilllcU 

rights of common on the very wastes 
which their declarations have a ten
dency to enlarge. Nichols v. Parker, 
14 East, 331. 

Where in trespass for levying a dis
tress for rates claimeu to be due on 
lands in the parish ,;1., the question 
was whether they were situate in that 
or the adjoining parish B. ; it was held, 
that being a question of boundary, ill 
which reputntion wasndmissible, leases 
granted by the deceased ance~tors of 
the plaintiff's landlord, describing the 
land to be situated in Il, were pro
perly receiveu in evidence; held also, 
that tho accounts of deceased o¥er
seers of n., to which tho tellants of tho 
lmllb wen; successively assessed, ami 
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comJllon (n), or .other, customary rights (0) or obligations; of 

Ilb'llinst whose names crosses were 
mndo, were admissible in evidence of 

, payment of snch rotes by them, as u 
common mode of denoting payment. 
plart01! v. Dare, 10 B. & C. 17. A 
book ofleascs of theDean and Chapter, 
kept in the chapter-house, is evidence 
liS reputation on a question of boun
dllry. Coombs v. Wether, 1 M. & M. 
398. Upon the question whether n 
particular place be parcel of a parish, 
old entries made by a churchwarden, 
Ilotchnrging himself, relating to the re
paif9 of a chapel alleged to belong to 
the plnce in question, are not lid mis
sible. Cooke v. Banke.~, 2 C. & P. 478• 

(n)See Vol. II. tit. COMMON. A pllper 
signed by many deceased copyholders 
of II manor, importing whllt was the 
general right of common in each copy
holder, lind agreeing to restrict it, is 
evidence of reputation, even against 
other copyholdcl's not claiming under 
those who signed it. Chapman, v. 
CUW!OIld, 13 East, 10. In nn action 
for a trespass on a close, parcel of a 
common, the defendant justified for 
a prescriptive right of common at all 
times over the place in which, &c. and 
the plaintiff in his replication prescrib
ed to use the place for tillage, &c" 
qualifying the defendant's geneml 
right: held, that I'eputation was admis
sible to support such prescriptive right 
of tillage, which affected n large num
ber of occupiers within the district. 
Week. \'. Sparke, I M. & S. 679. 

(0) Reputation is evidence 011 ques
tions respecting geneml customs con
cerning parishes or manors, or the in
habitants of towns nllli other places. 
1I1orewood \'. Wood, 14 East, 327, n. 

Where it is coutendcd that, by the 
custom of II mallOI', land shall de
scend to the eldest female heir, geno
ml reJlutation of such custom, lind 
• 
IDstances of its having so descended 
on some occasions, is evidence proper 
to be left to n jury, though tho de-

• 

scent contended for in tho' particular 
instance is not exactly similar to any 
of those that are adduced in evidence; 
as where the estate is claimed by the 
grandson of an eldest sister, '(mil tIle 
instances proved are only of descents 
to eldest daughters and eldest sis
ters. Doe, ex demo Foster v. SiSS01', 
12 East, 62. 

In n suit between a copyhol'~.~ .. mel 
his lord, the copyholder restE ~ "i, , :Ise 
upon an immemorial custom vl the 
manor, the existence ofwhicll the lord 
denied. At the trial the lord produced 
the record of a suit by bill in the Ex
chequer,4 W. & M., wherein the par
ties litigant were described as lord 
and copyholder (of the same manor), 
and the parties deposing for the 
copyholder were so described, that if 
the description were true, they were 
legally competent to give evidence 
touching the customs of the manol'. 
Their depositions went to prove n cus
tom inconsistent with that relied upon 
by the now plaintiff; and to disprove 
the existence of such last-mentioned 
custom, the lord offered them as evi
dence. It was objected: 1. That the 
present parties were not privies to the 
record of the former suit, .and there
fore could not be affected hy any mat
ter therein contained; it was res inter 
alia acta. 2. Or supposing that the 
depositions were admissible as evi
dence of reputation, still that it must 
be sholVn that the parties were in
vested with the characters described 
in the depositions, and not having 
which, they were incompetent to de
posc. 3. Or even waiving the two 
fonner ol!icctions, that the depo
sitions were inadmissible in evidence, 
being declamtions made lJost .lit~m 
motam. The objections were overruled, 

, 

because: I. The depositions were lIot 

ofl cred as a record estopping the 
pI: intiff, but as dcclnrution5 of de
cea~ed persons, touching n reputation 

-, 
, 

• 



Matter of 
bearsay. 

15B WITNESS EXAMINATION: 

public highways, on 'question of pedigree (p), questions as to 
rightsof,toll (q). 

In other cases a witness m9.Y be examined as to matter of hear
say, where the evidence is admissible as secondary evidence (r). 
Such evidence is in some instances admissible to prove the testi
mOny given by a witness in a former suit between the same parties, 
who is since deceased (8); but in this, as well as in all other cases 
where such seconda1Y testimony is admitted, it is necessary to 
lay the foundation by previous proof that the superior evidence, 
in place of which the secondary evidence is offered, is 110 longe~ 
attainable. In order to warrant the reception of evidence of what 
a deceased witness swore on a former trial between the same 
parties, it is necessary to prove, not only the death of that witness, 
but also that the testimony was given in a cause legally depending 
between the same parties (t). After such evidence has been 
given, parol evidence of what the deceased witness swore upon 
the former trial is adroissible (u). 

Previous also to the admission of evidence of traditional), 
declarations which the witness has heard made by others, it is 

or received opiuion: their simple as
sertions wOl,lld have been evidence; 
it fortiori those made under the sanc
tion of an oath. 2. That at the dis
tance of time, the fact that the wit
nesses were clothed with the character 
in which they deposed must be taken 
for granted; else it would be requir
ing a proof which, in all probability, 
it were impossible to adduce. 3. The 
two customs, the one litigated in the 
fonner, the other in the present suit, ' 
arc different; the declarations there
fore, though made after the first cus
tom Wa!> questioned, were made before 
the controversy touching the present 
was raised. Freeman v. Pldllips, 
4 M. & S. 486. 

In a question upon tlle custom of 
tithing in the parish of A., evidence 
that such a custom exists in the ad
jacent parishes is not admissible. 
&cus, if the custom be laid as the 
general custom of the whole country. 
Furneaux v. Hutchins, Cowp. 807. 

Where a right is claimed by custom 
in a particular manor or parish, proof 
of n ~imilar custom in an adjoining 

parish 01' manor is not I\(lmissiblc evi. 
dence. Furneaux v. Hutcllins, Cowp. 
807; Dougl. 512. Doc, d. Foster v. 
Sisson, 12 East, 63. 

(p) See PEDIGREE. 

(q) A deed under the seal of the 
University of Cambridge, between 
them and the town of Camhridge, reo 
lating to the tolls in question, held 
aumissible as evidence of reputation 
respecting them. Brett v. Beales, 
1 M. & M. 417. See Vol. II. tit. PilE. 

SCRIPTION. , 

(r) Supra, 43. 
(b) Lord Palmerston's Casc, cited 

4 T. R. 290. Mayor if Doncaster 
v. Day, 3 Taunt. 262. 

(t) See belolV, tit. JUDICIAL PRO'; 

CEEDINGS. DEPOSITION. 

(u) Where a witnf'ss on a former 
trial 0 f an issue ou t of Chancl'rv died, 

" 
and a new trial was granted, parol 
evidence of what such witness had 
sworn held admissible, notwithstand
ing an ordcl" for reading the deposi. 
tions of Sl1''::1 witnesses as had died 
since die first trin 1. 1bd v. WjllcTtelse~ 
Earl (if, 3 C. & P. 387. 
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necessary to prove. the deaths of, the parties who made them. 
And where the declarations of deceased persons are admissible 
on special grounds, the circumstances which warrant the recep
tion of the evidence require collateral proof (x). 

-
, , 

It has already been -seen that the law, upon. grounds of Political or 

policy (y), in some instances precludes a witness from revealing ~:~~~:~~~~I 
matters of political or professional confidence. And therefore, 
although upon a trial for high treason, it was held that a witness 
who had made communications in order to their transmission to 
the Government, might be properly asked whether he had made 
such communication to any magistrate, and that he could be 
further asked to whom he made such communication (z); and 
a majority of the Judges (a) were of opinion that on the witness 
having admitted that he had communicated what he knew to 
a friend, which friend had advised him to make the same com
munication to another; and having stated that such fdend was 
not a magistrate, he could not be asked who that friend was, on 
the ground that the person by whose advice the information was 
given to a person standing in the situation of a magistrate, was 
in effect the informer. So a witness who has been employed by 
an officer to collect evidence as to the proceedings of suspected 
persons, is not allowed to disclose the name of his employer, or 
the nature of the connection that subsisted between them (b). 

In some other instance:; also, witnesses, on grounds of general 
policy, are not allowed to be examined. 

A member of parliament cannot be cross-examined as to wllat 

(or) For instances where such evi
dence is admhsible, and the nature of 
the proof previously requisite to war
rnnt its admission, see below, tit. 
ENTRIES BY THIRD PEUSONS. 

(!I) Where a commander-in-chief 
directed the defendant (0 major
geneml), with six other officers, to 
inquire into the conduct of the plaintiff, 
nod to report the opinion of those offi
cers, which was done nccordingly, and 
the plaintiff brought an action for an 
alleged libel contained in that report, 
nod t he secretary of the commander
in-chief attended with the minutes of 
the report, the Court refused to allow 
it to be rend (Home v. Bel/tillck, 2 B. 
& B. 130). So official comlUunica. 

tions between the governor nnd law
officer of a colony ns to the state of 
the colony (Wyatt v. Gore, Holt's C. 
299), or between an agent of govern
nnd 0 secretary of stnte (Anderson v. 
Sir TV. Hamilton,2 B. & B. 156), a~£: 
pri vileged. 

(z) Hard!/s Case, 24 Howell's St. 
Tr.808. . 

(a) The Lord Chief Baron Mncdo
nald and Buller, J. were of opinion 
that the question wns proper; Lord 
C. J. Eyre, Mr. Baroll lIotham and 
Mr. J. Grose, were of a different 

• • opmlOn. . 
(b) R. v. Hard!!, 

'fr·753. 
24 Howell's St. 

I 

• 
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. has passed in pnrliamcnt(c), And upon the same principle it 
,would no doubt be held that a privy councillor could not be 
examined as to disclosures made before the King in council (d) . 

. Lord Kcnyon .is in one instance reported to have held that 
it was coml)ctent to the plaintifFs counsel, in an action for 
a malicious prosecution, to inquire of a grand juror whcther the 
defendant was prosecutor of an indictment (e), being of opinion 
that an answer to such an inquiry would not infringe upon the 
witncss's official oath (f); but doubts have since been entertaine<l 
by a lligh authority as to the propriety of admitting such 
evidence (9)' 

So it has been seen that the law, on grounds of extrinsic policy, 
prohibits the disclosure of confidential communications between 
a counselor an attorney and his client (It) ; and also usually pro
hibits a husband or wife from giving testimony prejudicial to the 
other (i). 

When the witness has been examined in chief, the adverse 
party is at liberty to cross-examine him. The power and oppor
tunity to cross-examine, it will be recollected, is one of the prin
cipal tests which the law has devised for the ascertainment of truth, 
and this is certainly a most efficacious test. By this mean the 
situation of the witness with respect to the parties and the subject 
oflitigation, his interest, his mot.ives, his inclination and prejudices, 
bis means of obtaining a correct and certain knowledge of the 
fucts to which he bears tcstimony, dIe manner in which he has 
used those means, his powers of discerning facts in the first 

, 

(c) Evidence was permittetl to be 
giv(>n by n privy councillor against Ld. 
Strafford, of confidential advice given 
by the lattcr to the King ut the coun
cil-tahle; 4 Ins·54; a proceeding justly 
rcprohut ,I by Lord Clarendun. 

(d) Plunkett v. Cobbett, 29 IIoIVell'9 
. St. Tr. 71. The nction was fur a libel; 
IlIId Oil the defendant's inquiring on 

• • • cross·ell.anllnatlon as to expressions 
used by the plaintiff in parliament, 
Lord Ellenborough observed that it 
would be a breach of duty in the wit
ness, as a member of (the Irish) par
liament, and n bretlch of his oath, to 
reveal the councils of the nation. 

(c) S!l1ccs v. DUllbm·, 2 Sci. N. P. 
(f) " The King's counsel, your own, 

and your fellows', you shall keep se
cret." 

(g) Lord EUcnborough, in Watson', 
. Case, 24 Howell's St. Tr. 107, srtid 
that he had doubts UpOll thc point, 
and that many very eminent men at 
the bar had cntcrtained duubts uplln 
it. 

(h) See Vol. II. tit. CO~F1D£N· 
TIAL Co~muNIcATIONS, In the 
case of Curry v. Wldter, 1 Rsp. C. 
456, Eyre, C. J. hehi that it is nt 
the option of a barrister, whether 
he will give evidcnce of what he 
statell to the COUl't UpOIl making 
Ii motion. QII. 

(i) Sec Vul. II. tit. IIvsDAND A~D 
W 11'£. 

I 

I 

I 
I , 
I 



CROSS-EXAMINATION. un 
instance, and his capacity for retaining and describing them, arc 
fully investigated and ascertained, and submitted to the con
sideration ofthe jury, who have an opportunity of observing the 
manner and demeanour of the witness; circumstances which arc 
often of as high impOltance as the answers themselves (1,). It is 
not easy for a witness who is subjected to this test, to impose 
upon the Court; for however artful the fabrication of the falsc
hood may be, it cannot embrace all the circumstances to which 
the cross-examination may be extended; the fraud is thcre
fore open to detection for want of consistency between that 
which has been invented, and that which the witness must 
cither reprcsent according to the truth, for want of previous pre
paration, or misrepresent according to his own immediate in
vention. In the latter case, the imposition must obviously be 
very liable to detection; so difficult is it to iuvent extempo
raneously, and with a rapidity equal to that with which a series 
of questions is proposed, in the face of a court of justice, and 
in the hearing of a listening and attentive multitude, a fiction con
sistent with itself and the other evidence in the cause. 

A witness when once called, sworn and examined, although 
merely as to the formal proof of a document, may be cross
examined, although he be the real party in the cause (l). And 
it has been held, that if a witness has once been called into the 
box and sworn, he may be cross-examined by the opposite side, 
although he has not heen examined in chief(m). But it has 
since been ruled, that where a witness, though sworn, is merely 
called to produce a writing in bis possession, and no question 
is asked, the adverse party is not entitled to cross-examine (n). 
And where, in an action by the assignces of a bankrupt, the 
petitioning creditor was called, for the purpose of producing the 
bill of exchange on which the debt was iuunded, the Court would 

(k) Bac. Ab. Ev. E. Hob. 325; 
Hnle, P. C. 253. 259; Pref. to Fortes. 
Rep. 2 to 4; Vaugh. Rep. 143. 

(I) lIIorgan v. B1'!Jdgcs, 2 Starkie's 
C. 314. So in a criminal case. R. v. 
Brooke, 2 Sturkie's C. 473. 

(m) Pllillips v. Barnet·, I Esp. C. 
357; R. v. Brooke, 2 Starkie's C.473. 

(II) Simpson \'. Smith, cur. Hol
royd, J., Nottingham Summer Ass. 
1822. In all actiun lor 11 malicious 

VOL. I. 

prosecution, the magistrate who com
mitted the plqintitF was called to 
produce the information, hut was 
askeu IIU question, lind the learned 
Judge held that the defendant's 
counsel were not entitled to cross
examine him. Davis v. Dale, 1 Mood. 
& Mal. C. 514; 4 Curl'. & P. C. 335. 
So in cl'illlinai cuses. It. v. lUur/if, 
ib. n. 

Wilncs~ 
called, hut 
not ex,,· 
mill"d ill 
chief. 
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not permit him to be cross-examined by the defendant, since he 
could not have been examined by the plaintiffs (0). 

It has been said, that where a witness has been examined by 
one party, he may afterwards be cross-examined as an adverse 
witness, when he is called by the adversary as one of his own 
witnesses (p ). Yet if a party omit, from prudential motives, to 
examine his adversary's witness as to any branch of his own case, 
there seems to be no reason why, when he afterwards adopts him 
as his own witness, he should not be so considered to all pur
poses, and why the adversary should not then be entitled to 
cross-examine him. The same witness may know distinct parts 
of the transaction, one branch of which makes for the plaintiff, 
and the other for the defendant; and if each party call him as 
his own witness, there seems to be no reason why each should 
not he in turn bound by the same principle; why each, in 
examining into his own case, should not be precluded from putting 
leading questions, and be entitled to cross-examine as to his 
adversary's Case. 

• 

The mode of examination is, in truth, regulated by the dis-
cretion of the Court, according to the disposition and temper of 
the witnesses; the Court frequently permits an adverse witness 
to be cross-examined by the party who calls him. 

The Courts do not usually exclude a party, on cross-examina
tion of a witness, £l'om putting leading questions, although the 
witness betray an anxiety to serve that party; it is however 
obvious that evidence so (;btained is very unsatisfhctory, and is 
open to much observation (q). 

Although upon cross-examination a cot'nsel may put leading 

(0) Read v. James, 1 Sturkie's C. 
132. 

(p) Dicl>i71SDII v. 811ee, 4 Esp. 67. 
(q) I have heard Ld. Tenterdcn, 

C. J" express himself to that effect 
more than once. In Har'd!!,s case, 
2~ Howell's StIlte Tr., Phillips, 21l4, 
upon a uial for high treason, a witnes~ 
having heen called for the prosecution, 
who was favourable to the prisoner, 
and who hud been a member of the 
Corresponding Society, wns asked, 
whether particular expre5sions, which 
were suggested to him, had not been 

used by the members of that society j 
and L, C. Justice Eyre informed the 
counsel thnt he could not put words 
into the mouth of the witness,. ami 
that this was contrary to the prnctice 
of the court, and to his opinion. And 
Buller, J. upon the same trinl, said, 
" You mny lead n witness, upon cross
examination, to bring him directly to 
the point liS to the answer; but not 
go the length, 115 wns attempted yes· 
terday, of putting into the witness', 
mouth the very words which he i~ to 
echo back again." 
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questions, tbose questions must not assume facts to have been Lending 

proved which have not been proved, or that particular answers question,. 

have been given contrary to the fact (q). The witness cannot be 
cross-examined as to the contents of a written document which 
is not produced (1'); nor as to the contents of a written docu-
ment which is in the hands of the adversary, and which he has 
had notice to produce; for this is palt of the case of the party 
WllO cross-examines, which cannot be gone into until that of his 
adversary has been concluded. 

For the purpose of furthering the object of cross-examination, Witnmcs 
, . 1 h' . I llIilY b~ the Court will III genera, at t e Illstance of Cit leI' party, direct exumined 

that the witnesses shall be examined each separately, apart from Ilport frOID 
. f h) h' each other. the heanng 0 t e rest (s ; a strong test to try t e consIstency of 

their account (t); and the same indulgence may be granted to 
a prisoner, but not as a matter of right (u). 

It has been held, that an order of exclusion docs not extend 
to an attorney in the cause (x). 

Where a witness remains in court after an order for their ex
dusion, the rejection or admission of his testimony is, a question 
for the discretion of the Judge under all the circumstances of 
the case; but in the Court of Exchequer the rule for the rejec
tion of such witnesses is known, and inflexible (y). 

(q) Hill v. Coombe, cor. Abbott, J. 
Exeter Spring Assizes IB!!!; Handle!J 
v. Wat'd, cor. Abbott, L. C. J., Lon
caster Spring Assizes 1818. 

(r) &JiTlthill \'. Emmd, 4 Esp. 74· 
(,) AttoNlc!J Gel/eral v. Bulpit, 9 

Price,4. This is n general rule by tho 
law of Scotland ill all criminal prose
cutions. Hume's Comm. on Cl'im. 
Law of Scotland, \'01. 2, 365; Bur
net's Treatise, 467; Phillips on Ev. 
vol. 1,258., The ~mue mle pre\'ails 
in the Excheflucr in revenue cases, as 
to witnesses for the defendant. 

(t) No f.'llsehoods arc so difficult to 
be detected as those which nrc mixed 
,up with n great portion of truth; tho 
greater the proportion of truo f.'lcts is 
which arc combined with the fhlso 
~nesi the less opportuuity will there 
be to detect the false by comparison 
with fact' nscertained to be true. An 

ingenious mode vf proving nn alibi 
with consistency has long been known 
nad pmctised by roguish adepts. Tho 
intended witnesses meet and pass the 
ofternoon or evening together in con
vivial entertainment: when they nro 
afterwards examined, they aro all 
consistent as to the circumstances 
which attended their meeting, for so 
far they relate nothing more thnn the 
truth; they misrepresent /lothing but 
the time when the transnction took 

'plnce, and which, for the purposo of 
the alibi, is of course represented to 
be that of the robhcl'Y. 

(1/) 4 St. T\,. 9. 
(.1') l'olllc""!J v. Baddeley, 1 ny. & 

1\1. C. 430; 1t. v. Webb, Sal'um,Sum
mel' Ass. 181g. COl'. 13ctit, J. contra. 

0;) l'a,'kc,' v, JlI' William, 6 Ding. 
61la· 

, 



• • 
1Il1II1I1I011 n~ 

tu cullate!"'.!1 
fllcl~. 

164. ,,·tTNr.SS: cnOSS-RXAl\IINATION 

Where the witness remained from mistake, and from 110 undue 
motive, his testimony was received (z). 

\Vhere, after witnesses had been ordered out of court, one had 
returned, and heard another give his evidence, the Judge allOWed 
him to be examined as to facts not swom to by any previous 
witness, but with liberty to move to enter a nonsuit (a). 

It is here to he observed, that a witness is not to be cross-
• 

examined 0.8 to any distinct collateral fact, for the purpose of 
aftenwrds impeaching his testimony by contradicting him i for 
this would render an inquiry, which ought to be simple, and Con. 
fined to t.he matter in issue, intolerably complicated and prolix, 
by causing it to branch out into an indefinite number of colla. 
teral issues. In the case of Spencely v. Willot (b), which was 
a penal action for usury, the defendant's counsel were not per
mitted to cross-examine as to othLr contracts made on the same 
days with other persons, in order to show that the contracts in 
question were of the same nature, and not usurious, if the wit. 
ness answered one way, Ok· to contl-adict him if he answered the 
other way. And should such questions be answered, evidence 
cannot aftenvards be adduced for the purpose of contradiction (c). 
The same rule obtains, if a question as to a collateral fact be 
put to a witness for the purpose of discrediting his testimony j 
his answer must he taken as conclusive, and no evidence can be 
afterwards admitted to contradict it (d). This rule does not ex· 
clude the contradiction of the witness as to any facts immediately 
connected with the subject of inquiry. A witness may he asked 
whether, in consequence of his having been charged with robbing 

(z) R. v. Cully, 1 Mood & 1\1al. 

C·329· 
(a) Beanton v. Ellice, 4 C. & I'. 

585· 
(b) 7 East, 1011. See 1\Ir. J. HoI. 

royd's observations 011 tho case, :a 
Stnrkie's C. 156; 1lalTi, v. 1.'ip]l(tt, 
2 Camp. 638. 

(c) lIalTin, Tippett, 2 Camp. 638; 
R. v. IVatson,2 Starkie's C. 149. 

(d) It. v. Watson, 2 Starkie's C. 149; 
R. v. Teale and others, cor. L'Iwrence, 
J. at York. It is said to have been 
held, that the question, whethern wit
ness for one party had not attempted 
to deprive n witne~s for the adversary 
from attending to give evidence Ilt the 

trial, \Va~ so immuteri .. l, that if the 
witlless answered in the nCb'lltive, be 
could not tIC contradicted. Hw,is 
v. 1.';ppett, 2 Camp. 637, cor. La.· 
rellce, J. It cannot however be 
doubted, that the fact, if proved, 
would show a very strong and im· 
proper bias on the mind of the wi" 
ness, and in n doubtful ca1e afford. 
fuir ground fOI" slIspecting his sincerity. 
III Ld. Sta.ffIJrd's case, 7 Howell's SL 
Tr. J 400, the prisoner was allowed to 
prove that Dugdale, a witness for the 
prosecution, had endeavoured to 5\1-

bom witnesses to give false cI·ideuce 
against the prisoner. 
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the prisoner, he has not said that he would be revenged upon 
him; and ill case of denial he may be contradicted (e). In such 
a case the inquiry is not collateral, but most important, in order 
to show the motives and tempel' of the witness in the particular 

, 
transactIOn. 

It is now settled by the authority of the Legislature <f), that 
a witness cannot refuse to answer questions because he may sub
ject himself to a civil liability or charge; but he is not bound to 
answer IUlY question, either in a court of law or of equity, if his 
answer will expose him to any criminal punishment or penal lia
bility, agreeably to the wise and humane principle that no man 
is bound to criminate bimself(g). Accordingly a witness is not 
compellable to say whether lIe published a particular paper, if 
the contents be libellous (It). Upon an appeal against an order 

(c) YCltl;,.'s case, :1 Camp. 638, II.; 
cor. Lawrence, J. 

(f) The statute 46 G. 3, c. 37, 
declares and enacts, that a witness 
cannot by law refuse to an~wcr a 
fJuestion relevant to the matter in. 
issue, the nnswcring of which hns no 
tendency to expose him to a pcnalty or 
forfeiture of nlly nnture whatsoever, 
Ly rensou only, or on the sole ground, 
that the nuswering of such question 
may estnblish, or tend to establi~h, 

tbat be owes n dcht, or is otherwise 
subject to a civil suit, either at the 
i.nsmnce of his Majesty, or of nny 
other persoll or persons. 'fhis statute 
does not nffl'ct the right of a party liS 

a rnted inhahitant of /I parish, to with
hold his evidenco upon UII appeal. 
1l. I'. lVobu"/I, 10 Euc~, 395. 

Defore the pn, 'ing tho above Act, it 
was t'C.rata q'ltt!tio, whether n witness 
was bound to answer when the answer 
might subject him to civil Iinbilities. 
On tho question being proposed by 
the House of Lords to the J Ull~cs, 
r.ransfi~ld, C. J. of C. D" Grose lind 
ltooke, Js., and Thom pson, n., were of 

, , 

apullon tbat he was not; but the Lord 
Chancellor nud the other J u()ges were 
or a contrary opinion. 'fhey wero all 
of opinion thnt a promi5c to a w itn(:ss 
that he ~huuld be cxcuo~d from certain 

debts, provided ho made a full and 
thir disclosure, did IIOt rcnder him in
competent on the score of interest. 
CuLbett's p, D. 6 "01. p, 167. 

(g) R. v. Barber, Str. 444; Cates 
". Hardacre, 3 Taunt. 424; Sir J. 
~'ricnd'8 cast', 4 St. Tr. 6; Lord Mac
clesfield's case, 6 St. 'fro 649; 16 Ves. 
jun. 242; Title ". Grellet, :1 Lord 
Raym. 10118; It v. Oates, 4 St. 'fro 
9, 10. 2 Hnw. C. 46. Mitford's Ch. 
1'1. P.157. Dut it secmR that a stock
broker, who, under the st. 7 G. 2, 

C. a, S. 29, is required under a pennlty 
to keep a buuk, 1V0uld be bound to 
produce it. 

A bankel' is not privileged frolll 
stnting the nlJlount of his customer's 
halunces. Llo!lcl V. Fre.l/ifieUl, 2 C. & 
P. C. 329. 

Whero a wituess declined 011 cross
exnmination stating where he lived, 
ns he believed thut a hailoble writ was 
out against him at the suit of tho de
fendnnt, tho Court would nnt compel 
him to nn~\Ver. n'alsoll v. Bevert!, 
I Carr. C. 363. 

(h) R. v. Barber, Str. 444; lHa
IOlle!} v. Bartlty, 3 Camp. C. 210, 

wll.)re, in (III nction for a lilt .. 1 
puhli~hcd in on nffidal'it ~worn br
lure a lUagi~trate, iL lI'a~ held that 

III 3 

How far 'he 
, . 

WI' III'" .s 
houud '0 
answt1t. 
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of bastardy, be is not bound to declare whether he is the fatner 
of a bastard child (i).· In an action against the acceptor of a 
bill of exchange a. witness is not bound to answer whether the bin 
was not given for differcnces on stock-jobbing transactions for 
time (1t). The prosccutrix on an indietmcnt for a rape is not 
bound tu answer whether she has had criminal intercourse with 
any other person (l). And it has even been held, that a witn~ss 
is protected fi·om admitting his commission of an oficncc, although 
he has reccived a pardon (m). But where a witness has been 
guilty of an infamous crime, and has been punished for it, he 
may, it is said, hc a~ked w11et11cI' he has 1I0t undergone the 
punishment, hecause his answer cannot subject him to tilrther 
punishmcnt(n). And where the questions might subject the 
witness to penalties, but the time for proceeding against him is 
passed, he is bound to answer (0). If the witness answcI' ques
tions improperly put, his answers may afterwards be used as evi· 
dence against him (p). \Vhere a witness, after having been 
cautioned that he is not compelled to answer a question which 
may criminate him, chooses to answer, he is bound to :r Iswer 
everything relative to that transaction ('1). 

A witness although he might relilse to answer at all, on the 
ground that his answers might subject him to all indictment, yet 
if he answers at all is bound to disclose the whole (r). 

The protection has been canied much further. It has been 
held, that a witness is not hound to answer any question which 
tends to render him infamous, or even to disgrace him. Upon an 
indictment for rape, it is said to have been held by a majority of 

the mngistrate's clel'k was not bound 
10 state whether he wrote the allidavit 
mill delivered it to the magi~trate: 
It hill of exceptions was tendered, Lut 
not proceeded in. 

(i) R. v. St. JEw:;'! Nutting/Will, 
13 Enst, 58, n. 

(Ie) 17/01/1118'·. 'l'urker, COl·. Ld. 'fcn
tcrden, C. J. sitt, after Easter 1027. 

(I) R. v. IIuclg.lon, 1 !tuss. & lty. 
C, C. 211. 

(11/) It v. Reacling, 2 St. Tr. !l22; 
R. ' .. Rart ,!/SI/ll/~csbU7~/, 3 St. Tr, 439. 
In slIch case the answer may )llacl) 
},jlll ill jeopardy, and he would 1)[\\"0 
to ~etll p till' partloll ill bar to the pro· 

, 
~ecllllO\). 

(n) R. ' .. Edu'ard~, 4 T. n. 440, 
where n bail was asked whether he 
had nllt stood in the l'iII01Y for per. 
jury. But see Lelow. 

(0) Roberts v. AUalt, I Mood, & 
Mal. C. 192. 

(p) Stoclrflctlt v. De Tastet,4Camp. 
10; Smitll ". Beild/·all, 1 Camp. 30. 
R. v. 11fcrcC1"t)II, 2 Sturkie's C·366. 

('1) DiJ·olI v. Vale, 1 Carr. C. 
27!l· 

(r) East v. Chapmall, 2 C. & P. 
• 

570. So in the case of II witnc~s \R' 

tc:rwgated ill equity. Allstin v. Pomer, 
I SilJl, 34U. 
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the Judges, that the prosecutrix was not bound say whether she 
had not had a criminal connection with other men (1'), and that 
such evidence was inadmissibl~. In Coolw's case (s), Treby, 
C. J. said, "if it be an infamous thing, tltat is enouglt to pre
strve a manfrom being bound to answer;" and he therefore held, 
that persons convicted and pardoned, 01' convicted and punished 
for crimes, could not be obliged to answer, since it was matter of 
reproach; and that it should not be put upon a man to answer 
a question wherein hc would be forced to forswear or disgTace 
himself(t). It is, however, to be observed, that the case of The 
King v. Edwards (ll) is inconsistent with the above dictum; since 
it was there held that a witness might be asked whether he had 
stood in the pillory for perjury. 

The question, whether a witness may be asked questions Whether 8 

which tend to disgrace him(:!:), is, like many other difficult ques- witlll'!! 
. f °d f l' d 0 must nll-tions on the subject 0 eVI ence, one 0 po ICy an COllvemence. 5wer a 

On the one hand, it is highly desirable that the J'ury should tho- qllc!l!ion 
o 1t'1l1 IIIJ! to 

roughly understand the character of the perilons on whose credit d!'gruclI 

they are to decide upon the property and lives of others; and lUllI. 

neither life nor property ought to be placed in competition with a 
doubtful and contingent injury to the feelings of individual wit-
ne,ses. On the other hand, it may be said that it is hard that a 
witness should be obliged upon oath to accuse himself of a crime, 
or even to disgrace himself in the eyes of the public; that it is 
a harsh alternative to compel a man to destroy his own character, 
or to commit perjury; that it is impolitic to expose a witness to 
so great a temptation; and that it must operate as a great dis
couragement to witnesses, to oblige them to give an account of 
the most secret transactions of their lives before a public tribunal. 
That a collateral fact tending merely to disgrace the witness, is not 
one which is properly relevant to the issue, since it could not be 
proved by any other witness; and that there would be, perhaps, 

(r) R. Y. Hodgso1l, York Summer 
Ass. 1810, cor. Wood, D. MS. Phil. 
lips's Evidence, 222. The Answer 
here, JlOwever, might have subjected 
the witness to spiritual censure and 
punishment. 

(8) 4 St. Tr. 7413. 1 Salk. 153. 
(t) The question in that case was, 

whether a juryman who harl been 
chnlJenJ;ed could be asked "ovhethel' he 
had not hefol'e the trial asserted the 
guilt uf the Jlri5un~lo. 

(u) 4 T. R. 440. See Rex v. LaL'il 
Imd atllers.. 4 Esp. C. !!25; whero 
it is said to have be~n ruled, that 
a witness could not be asked whether 
he had been in t11il House of Cor
rection; and Jlfac!J1ojde v. Macbrjde, 
4 Esp. 242, where it was held that 
a witness could not be a~ked questions 
IV hich tended directly to disgrace 
him. 

(~') Se~ tit. UAl'l: SEDUCTION. 

M -t 
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some inconsistency in protecting a witness against any question, 
the answer towhich would subject him to a pecuniary penalty, and 
yet to leave his character exposcd. In the first place, it seems 
to be quite settled, that a man is not bound to criminate himself, 
or to answer any question which may ineur a penalty (y). It 
may be observed further, that. the principle extends not only to 
questions where the answer would immediately criminate the wit
ness, but to all questions which tend collaterally to his convic
tion (z), or to supply any link in proof of a charge against him. 
As to questions which tend merely to disgrace the witness, there 
is some difficulty. 

In Coolw's Case (a), the prisoner, on an indictment for high 
treason, asked the jurors, in order to challenge them, whether 
they had 110t said that he was guilty, and would be hanged? and 
the question was ovclTuled; and the Court said, you shall not 
ask a witness or juryman whet.her he hath been whipped for 
larciny, or convicted of felony; 0\' whether he was ever com
mitted to Bridewell for a pilferer, or to Newgate for clipping and 
coining; or whether he is a villain or outlawed; because that 
would make a man discover that of himself which tends to shame, 
crime, infamy or misdemeanor. In this case it is to be recollected 
that the ohject was to exclude the juryman entirely by raising 
an objection to his competency. The same observation applies 
also to Layer'S Case (b), where the Court overruled the attempt 
of the prisoner to ask a witness, on the voi7'e dire, whether he 
had been promised a pardon, or some reward, for swearing against 
the, prisoner; and ill that case L. C. J. Pratt said, if the objection 

(1) Supra; and sec R. v. De Berenger 
(m~ others, reported by Gurney, 195; 
ParlclluTst v. L07oton, 2 Swanst. 216 j 
Title v. Gre-vet, :.l Ld. Ray, 101lO; Cates 
v. HII1'dacre, 3 Taunt. 4:.14; 16 Vcs. 
242; Hardg'scase, 24 IIowell's St. Tr. 
720. In some instances it has bcen 
found necessary to protect witnesses 
from penalties to which their evidence 
has rendered them liable, bv an Act of 

• 
Parliament.. See 45 G. 3, c. 126 j 
1 &2 G. 4, c.2l. 

(z) Cates v. IlardacTc, 3 Taunt. 424; 
lHacullum v. Turton, 2 Y. & .T. 1 !J3. 
In strictness, however, it is no ground 
of legal ol~cetion by the party in the 
causc, that the answer to l\ proposeo. 

question may place the witness in 
jeopardy; it is peculiarly thc objection 
of the witness himselt~ who is under 
the protection of the law, ano. is 
always apF~iseo. of his situation by 
the presiding Judge. 

(a) 1 Salk. 153; 4 St. Tr.748; 
nnd sec the obscryatior.s of Treby, J. 
above. 

(b) 6 St. Tr. 259. The Chief J . 
(Pratt) did not deny that the question 
might be put after the witness had 
been sworn. The cases of a witness 
and juror differ very materially: with 

• • • respect to Jurors, no question IS pro-
perly allowable, except for the pur
po~e of ~howillg total incompetency. 
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roeS to his credit, must he not be sworn, and his credit left to the 

be innocent till It appear otherWIse. In Szr J. Fnend s Case (c) 
it was ruled, that the witness coulll not be askcd whethel' he was 
a Homan-catholic, since he might thereby subject himself to 
penalties. The question, whether a w.itness w.as hOUJl(~ to a~lswer 
a question upon a collateral filCt tcndlllg to disgrace hUll, did 110t 
arise in any of the forcgoing cascs (d), and therefore the dicta 
thrown out by the Court were, in some measure, extm-judicial, 
as far as regards the present question. In the case of R. v. 
Lewis (c), which was an indictment for all assault, a witness, who 
is stated in the report of the case to be a common illfurlllel', and 
a man of' suspicious character, was asked upon cl'oss-examination, 
if he had not been in the house of correction in S lIssex '/ And 
Lord EllenLorough is stated to have interposed, and to have said, 
that the question should not be asked, since it had formerly been 
settled by the Judges, among whom were C. J. Treby and MI', 

J. Powell, both very great lawyers, that a witness was not bound 
to answel' any question the object of which was to degrade or 
render him infamous. It is to be observed, however, that his 
Lordship did not afterwards strictly adhere to this rule (f). In 
the case of' .Llfacbride v • .Llfacbridc, a witness for the plaintift~ in 
an action of assumpsit, was questioned as to her cohabitill~: lVith 
the plaintiff; Lord Alvanley interposed, and excluded the ques
tion; but his Lordship added, " I do not go &0 far as others may; 
I will not say that a witness shall not be asked to what may tend 
to disparage him; that would prevent an investigatioll into the 
character of the witness, which it may be of importance to ascer
tain. I think those questions only should not be asked which 
have a direct and immediate effect to disparage." In the case of 
Harris v. Tippett (9), the witness was asked in cross-examina
tion, whether he had not attempted to dissuade a witness for the 
plaintiff from attending the trial; he swore that he had not; and 

(c) 4 St, TI'. 259. 
(d) There arc many instances in 

which a man may be a witness who 
cannot be a juror. 2 Hale, 2713, 11 H. 
4. One attainted and pardoned cannot 
be a juror. Per Holt, C. J., Rook
llY1od's Cllse, 4 St. Tr. 642; but he 
may be a witness: the reason is, that 
ejuror cannot be examined and sifted 
as to the grounds of his verdict, as 
iI \vitncss rouy us to his te.timony. 

The ancient rule of Jaw was other-
• wise. 
(/:) 4 Esp. C 224. 

(1) At the sittings ofWe5lminster 
after Hil. Term }[118, a witness was 
compelled by his Lordship to answer 
the question, whether he had not been 
confined in a particular gaol. Ili/ra, 
171 (l). 

(g) 2 Camp. 6.'17; cited in R. \'. 
TVlIt~OIl, ~ Starkie's C. 116. 

Whether 
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tCllllillg fo 
ioi. dis. 
gr~cc. 

on its heing proposed f,) bring evidence to contradict the witness. 
on this point, Mr. J. Lawrence would not allow it, the fact being 
collateral to the issue; but he added, " I will permit qucstions 
to be put to a witness as to any improper conduct of which he 
may have been guilty, for the purpose of trying his credit; hut 
when those que3tions are inelevallt to the issue upon record, you 
cannot eall other witnesses to contradict the answers he gives." 
And in YeUJin's Case(k) the same learned Judge allowed the 
prisoner's counsel to ask a witness in cross-examination, whether 
he had not been charged with rohbing his master. Where 
a man's liberty, or even life, depcnd:; upon the t\!stimony of 
another, it i:; of infinite importance that those who are to decide 
upon that testimony should know, to the greatest extcnt, how 
f.'lr the witness is to be trusted; they cannot look into his breast 
and see what passes there, but must form their opinion on colla
tent! indications of his good faith and since.-ity. Whatever, 
therefore, may materially assist them ill their inquiry, is most 
essential to the investigation of truth; and it cannot but be 
material for the jury to understand the character of the witness 
whom they are culled upon to believe; and to know, whether) 
although he has not been actually convicted of any crime, 
he has not in some measure rendered himself less credible 
by his disgraceful conduct. In the case of The King v. Ed-
1ca1'ds (i), on an application to bail the prisoner, who was 
charged with felony, one of the bail was asked, whether he 
had not stood in the pillory for perjury? and upon objection 
being IIlade that it· 'led to criminrte the party, the Court 
held that there wa. .10 impropriety in the question, since his 
answer could not subject him to any punishment. The great 
question, therefore, whether a witness is bound to answer a ques
tion to his own disgrace, has not yet undergone any direct and 
solemn decision, and appears to be still open for consideration. 
The truth or falsehood of testimony fl'et}uently cannot be ascer
tained by mere analysis of the evidence itself; the investigation 
requires collateral and extrinsic aids, the principal of which con
sists in a knowledge of the source or depositary from which such 
testimony is derived: the '\ :lOle question resolves itself into one 
of policy and convenience, that is, whether it would be a greater 
evil that an important test of truth should be sacrificed, or that 
by subjecting witnesses to the operation of this test, their feelings 
should be wounded, and their attendance for the purposes of 
justice discouraged? The Iattcl' point seems to deserve thc more 

(II) :l Cailip. (j~8, n. (i) 41'. R. 440. 
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serious consideration, since the mere offence to the private feel
in(tll of It witness who has misconducted himself cannot well be 
IJl~t in compet.ition w!th the mischief which mi~h~ otl~ef\:ise result 
to thc libcrties and lives of others. No great lIlJ ustIce IS done to 
any individual upon wh~)se olt~h. t~lC PI'~PCl'ty or p~rsonal security 
of othcrs is to depend, III exluhltmg 111m to the Jury such as he 
is (It). As to the other consideration, it docs not seem to be very 
clear that by permitting such examinations any seriolls evil would 
result; thc law possesses ample means for compelling the attend
ance of' witnesses, howevcl' unwilling they may be. The evil on 
thi;; side of the (llicstion is at all evcnts doubtful and contingent; 
on the other sidc it is plain and cCltain. 

The principle on which snch evidence is admissible is clear 
and obvious; the re:lson for excluding it is extrinsic and artificial, 
and it llIay be added, but theoretical; for COll1'ts arc in the 
constant habit of permitting snch qu·_·stiol1s tu be put (I), and 
answers to be given and received as ..:viuellC(~ for the consideration 
of the jury. 

The dccision of this question is of lr>s.1 practical importance 
tltfln might have been expected, since, whether a witness be or 
be not b· lid to answer such questions as tend to his disgrace, it 

(k) Where the witness has been 
convicted of an infamous crime, he i~ 
3bsulutely disqualifiell, but the lact of 
conviction cannllt be proved except by 
the record; and it is ill many in
stances impossible to be prepared wil h 
such evidence where it is 1I0t pre
viously kllown that the wirness will be 
examined j in such Cl!ses there is the 
greater re:lson for lIll11willg the ques
tion to be put in another shape. 

(l) In the case of Frost v. Hollo
fJiUY, K. D. sitt. after IIil. Term 11118, 
Ltl.l:llenbllrough, C. J., compelled a 
witness to answer whether he had 1I0t 
been confined fOl'theft in gaol; and all 

the witness's appealing to the Court 
said, " if you do not answer I will 

• 
&ellli you there." E.r l·etutjone Gurne!J. 
Upcn the trial of O'Coigf!J and O'Con
'IVr (24 Howell's St. '1"'. 1353), the 
witness having, upon a question heing 
plltwbich threw an imputation on him, 
appealed to the Court for protection ill 
the first iustance, thl! Court would not 
permit the rl'lcstion tll be repeated. 

In the case of Cllndell v. PrDtt, 1 
l\1ood. & Mal. C. lOB, the witness 
was asked, on cross-examination, 
whether she was not cohabiting in n 
state of incest with a particular illlli
vidual; Dest, C. J. interfered to pro
hihit the question j it was urged by 
Spallkie, serj., that he hnd a right to 
put que~tions tending to degrade n 
\\'itnc~s, for the purpose of trying his 
character. 

Best, C. J.: I do not forbid the 
question on that ground; I for one 
will never go thnt length. Until I 
am told bv the House of Lords I am 

• 
wrong, the rille I shall always act 
upun is, to protect witnesses from 
questioll5, the answers to which lllay 
expose them to punishment; if they 
are protected beyond this, li'om q ues
tions that tend to degrade them, many 
:111 illllocent man would unjustly sulrer. 
This question may subject her to 
punishment j I tl,j nk therefore it oUj;ht 

not to be put. 
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seems to be allowed that the questions may be put (m); and it 
is obviously of little consequence whether the witness admits that 
which is insinuated against him, 01' refuses to answer the ques
tion; for though in strictness no inference ought to be made as 
to the truth of a fact where the witness has refused to answer (n), 

yet the refusal must make an unfavourable impression upon the 
jury, since an hOllest man would naturally be eager to deny the 
filct, and rescue his character from suspicion, and woulll not 
refuse to answer merely because he had a stl'ict legal right to 
refuse «()). 

Where the question is so connected with the point in issue 
that the witness may be contradicted by other evidence if he deny 
the fact, the law itself requires that the question should be put 
to the witness, in order to afford him an opportunity for explana
tion, although the answer may involve him in consequences 
highly penal (p). 

It was lately held by all the J ndges, Hot only that a question, as 
to an act llone by the witness, the answer to which might criminate 
him, might be put, in order to afford a fou,ldation for contradicting 
him, if he denied the fact, but even that the adverse party could 
not without asking the question adduce such evidence to impeach 
the credit of the witness ('1). 

If a witness voluntarily anS\:'.'I' questions tending to criminate 
him 011 his examination in chief, he is bound to answer on cross
examination, however penal the consequence may he (r). 

If a witness choose to answer a question to which he might 
have demurred, his answer may afterwards he used in evidence 
against him for all purposes (8). If a witness should admit that 
he had been guilty of a crime, his admission would not render 
him incompetent without proof of his conviction. 

!fby an unfortunate or ullskilful question put on cross-examina
tion, a fact be extracted which would not have been evidence upon 
an examination in chief, it then becomes evidence against the 
party so cross~examining (t). 

(m) Harris v. Tippett, ~ Camp. 633; 
R. v. Yeuin,2 Crunp. 633. II.; It. v. 
lValson, 2 Stal'kie'~ C. 116. 

(n) Ruse v. Blakeman, 1 Ry. & 
1\1. C. 3U,j. 

(0) Sec the observations of thc 
Judges in B. v. WatsOll, 2 Stmkic's 
C. 116. 

(p) 1'llC Queen's case, 2 B. & D. 
311 • 

(q) lh. 
(r) Per Dampier, J. Winchester 

Summer Ass. lU15, Mann. Inti. Wit
lIeS5, 2·22. 

(s) .,mitl, v. Bcadnull, 1 Camp. 30; 
Sloe!; letlt v. Dc 'l'aslct, 4 Camp. 10. 

(t) Wright delll. Clgmer v. Littler, 
Burr. 1244; 1 m .. 346. The lessor 
of the pillintiff claimed under a will 
dutcd in 1743, The lMendaut relied 
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A witness cannot properly be asked, upon cross-examination, 
whether .he has written such a thing; the correct comse is to put 
the paper into his hands, and to ask him whether it be his 
writino·. And if a witness be asked whether he hus represented 
such: thing, the Court will direct the counsel to ask whether the 
representation has been made in writing or in words (u). 

In the comse of the late proceedings in the House of Lords in 
the Queen's Case, Louisa Dumont, a witness in support of the 
charge, havill'" been asked, upon cross-examination, whether she 
did not w~\'tain expressions which the counsel read from a 
supposed Lewr from the witness to her sister, it was ol~jected by 
the Attomey-general that the letter itself ought to be put ·ill 
before any usc could be made of its contents. 

The following questi()ns were in consequcJ~(:e proposed to the 
Judges (x) :-

First, \Vhether, in the courts below, a party, on cross
examination, would be allowed to represent, in the statement of 
a question, the eontrllts of a letter, and to ask the witness whether 
the witness wrote, l!!tter to any person with such contents, or 
contents to the like cflect, without having first shown to the 
witness the letter, a:ul having asked that witness whether the 
witness wrote that letter, and his admitting that he wrote such 
letter? 

Secondly, \Vhether, when a letter is produced in the courts 
bclow, the Comt would allow a witness to be asked, upon 
showing a witness only a part of, or one or more liner-; of such 
letter, and not the whole of it, whether he wrote such part, or 
such one or morc lines; and in case the witness shall not admit 
that he did or did not write the same, the witness can be examined 
to the contents of such letter? 

on a will bearing date, 1745. The 
plaintiff, in answer, called Mary Vic
tor, the sister of Willinm Medlicott, 
deceased, whose name appeared as an 
attesting witness to the will of 1745, 
to prove that her brother, in his Inst 
illness, and three weeks Lefore his 
death, pulled out of his bosom the 
will of 1743, and said it was the true 
will of J. C. U pan cro~s-cxal1lination 
by the counsel for the defendants, the 
witness furlh~r stated, that her brother, 
when he produced the will of 1743, 
:\cknowlcdged and declnrcd thn the 

will of 1745 was forged Ly himself. 
After a verdict for the plaintiff, upon 
a motion for a llelV trial, upon the 
ground, inteT alia, that the declaration 
by Medlicott of his having forged tho 
will of 1745, ought not to have Leen 
left to the jury, it was answered by 
the Court, that the Ihct C,llne Ollt upon 
the defendant's OWll Cl'oss-cxatninn-

• !lon. 
(ll) Tile Qu,cen's case, 2 B. & B. 

236. 
(.r) The Queen', ClUe, ibid. 

As to 
•• wrlllllgs. 
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The til'st question was answered in the negative, for the follow. 
ing reasons: "The contents of' every written paper are, according 
to the ordinary and well-established rules of evidence, to be proved 
by the paper itself, and by that alone, if the paper be in existence. 
The proper course, therefore, is to ask the witness whether or no 
that letter is of the handwriting of the witness 1 If the witness 
admits that it is of his or her handwriting, the cross-examinin<T 

o 
counsellllay, at his proper season, read that letter as evidence 
and when t.hp. lettCl' is pro·1uced, then the whole of the letter is 
made evidence. One of the reasons for the rule requiring tIle 
production of written instruments is, in order that the Court may 
be possessl'(i of the whole. If the course which is here pl'Oposed 
should be followed, the cross-examining counsel may put the 
Court in possession only of a part of the contents of the written 
paper; and thus the COUl't may never be in possession of the 
who ie, though it may happen that the whole, if produced, may 
have an effect very different from that which might be produced 
by a statement of a part." 

To the second question, the Judges returned the following 
answer: "In answer to the iir:;t part, "Vhethcr, when a letter is 
produced in the courts below, the Court would allow a witnc8s to 
be asked, upon showing the witness only a part, or one or more 
lines of such letter, and not the whole of it, whether he wrote 
such part l' the Judges are of opinion, that that question should 
be answered by them in the affil'lnativ~ in that form; but in 
answer to the latter part, which is this, C And in case the witness 
shall not admit that he did or did not write such part, whether he 
can be examined as to the contents of' such letter l' the learned 
J I!dges answer in the negative, for the reason already given, 
namely, that the paper itself is to be produced, in order that. the 
whole may be seen, and the one part explained by the other." 

Upon the further question proposed, " \Vhetih)r, when a wit· 
ness is cro~s-examined, and upon the production of a letter to 
the witness under cross-examination, the witness admits that he 
wrote that letter, the witness can be examined in the courts 
below, whethel he did or did not make statements such as the 
counsel shall, by questions addressed to the witness, inquire lIr~ 

or arc not made therein; 01' whether the letter itself must be read 
as the evidence to manifest that such statements are not con· 
tained in the letter 1" the Judges were of opinion, that the counsel 
cannot, by questions addressed to the witness, inquire whether or 
no such statements are contained in the letter, but that the letter 
itself must be read to manifest whether such statements arc or 



• 

AS TO WRITINGS. 175 

are not contained in that letter. They found their opinion upon c~O~!:(,~o. 
what, in their opinion, is a rule of evidence as old as any part of ;~'~~;~i::g:: . 
the common law cf England, namely, that the contents of a 
written instrument, if it be in existence, are to be proved l'y that 
instrument itself, and not by any parol evidence. 

To another question, viz. "In what stage of the pl'Oceedings, 
according to the practice of the courts below, such letter could 
be required by counsel to be read, or be permitted by the Court 
below to be read," the learned Judges answered, that accord
ing to the ordinary rule of proceedings in the courts below, 
the letter i,,; to ue read as the evidence of the cross-examining 
co .. -115el, as part of his evidence in his turn, after he shall have 
opr'.ted his case: that that is the ordinary course; but that, if 
the counsel" ho is cross-examining suggests to the Court that he 
wishes t.o have the letter read immediately, in order that he may, 
after the contents of that letter shall have been made known to 
the Court, ft/und certain questions upon the contents of that let
ter, which could not well or effectually be done without reading 
the letter itself, that becomes an excepted case in the courts be
low; and for the convenient administration of justice the letter is 
permitted to be read at th·· suggestion of the counsel; but consi
dering it, howevet', as part of the evidence of the counsel pro
posing it, and subject to all the consequences of having such 
leUer considered as part of his evidence. 

It seems to be perfectly clear, that ifit appear from the crO:5-
examination of the witness, or fi'om any antecedent evidence, that 
the writing in question has b~';n destroyed, the objection founded 
on the reasons alleged by the learned Judges ceases; and as the 
defendant may at all events, in his tum, adduce secondary 
cvi,lcllce of the contents, there is no objection to his proving the 
contents in the first instance by means of the adversary's witness. 

It is to be observed, that the opinions delivered by the learned 
Judges upon the preceding qw·;tions, were founded wholly on . 
the application of the principle, that the best evidence must be 
adduced which the case admits of, and on the supposition that 
the object of the cross-examinat.ion is to establish in evidence 
the contents of a written doculllent as material to the cause. 
Where that is the case the obj<':'tion is invincible. 

But it frequently happens that the cross-examination of a wit
ness as to ",hat he has before said or written on the subject of 
inquiry is material only as a test to try his memory and his 
credit. 

As the decisions of the Judg-es have, according to the opinion 

, 
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of a cotemporary writel' of great ability, left the questioll, whe. 
ther a witncss may not be cross-examined as to the contents of 
a written document for the purpose of impeaching his credit, 
still open, it may not perhaps be deemed presumptuous to oller 
a very few remarks upon this subject. 

Upon every question of this nature two considerations arise; 
in the first place, whether the practice be advantageous and de
sirable with reference to some particular object; and if so, still 
whether, on the othcr huwl, it may not be politic to exclude it, in 
order to avoid somc inconvenience which wOIII,' rcsult fi'om its 
reception grcatCl' than that which would accrue fi'om its rejection. 

That the pcrmitting such a cross-examination may frequently 
afford a desirable test for trying the memory and the crcdit of the 
witness, admits of little doubt. If, for example, a witness profess 
to give a minute and det.ailed account of a transaction long past, 
such as the particulars of' a conversation, or tlw contents of a 
written document, ane consequently where much depends Upon 
the strength of his mcmory, it is most dcsirable to put that me
mory to the tcst by every lair and competent means. His inabi
lity under those Cil'culUstances to state whct.her he afterwards 
committed the details of the transaction to writing, or if he 
admitted that he did so, his inability to state whether he then 
gave the same 01' a difierent account, or his admission that he 
gave a different account, without being able to explain why he 
did so, must necessarily operate to a greater or less exil'llt to 
show the imperfection of his memory. 

If a witness be called to prove the contents of a document 
written by another, wh!ch, it may he, he has secn but once, and 
that at a distant til"~, must it not be of'the highest importance to 
ascertain wheth, III' 1,0wers of lr.emory are sufficiently strong to 
enable him to awe"r to the contents of a document written by 
himself at a later period relating to the same subjcct-matter '! If 
he either deny that he has made any reprcsentation on the sub
ject, or be unable to recollect what statement he has made, the 
circumstance tends to impeach the faithfulness of his memory, 
even to a greater extent than if the representation had been 
merelvoral, inasmuch as the act of writing is mom deliberate, 

• • 

and more likely to remain impressed on the memory, than a mere 
oral communication; and the contradiction which thc witness 
receives from the writing itself is also morc important and more 
complete th".11 that which results irom the testimony of another, 
whose memory may be as liaule to impcrfectlOll as that of the 
witness. 
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A cross-examination of this nature aHords also no mean test C~o55~exn. 
for tryinO" the integrity of the witness. An insincere witness, who ;~"~~Vt~:::~: 
is 110t a~are that his adversary has it in his power to contradict 
him, will frequently deny having made declarations and uf;ed 
expressions which he is, on cross-examination, ultimately forced 
to avow; and it often happens, that by his palpable and dis-
inctenuous attempts to conceal the truth, he betrays his real c1m-
ra~ter; and thus his denials, his manner and conduct, become of 
far greater importance, and much morc strongly impeach his 
credit, than the answer itself does which he is at last reluctautly 
constmined to give. 

Where the party is confined to the mere production and read
ing of the papcr, without previous cross-examination, all infer
ences of this nature are obviously excluded, and the opportunity 
of contradicting' him by the production of the document in oppo
sition to his statement on oath, cannot occur. 

These observations apply even although t.he "Titing contain
ing the contradiction be in the possession of the party who crOS5-
examines; but it may fi'equently happen that the document may 
have been lost, but that proof of the loss, and of the contents of 
the document, are in the power of the party cross-examining. 

In such a case, if the rule were strictly adhered to, a dilemma 
would occur, the eHect of which might be to exclude the contra
dicting evidence altogether. The adver;;e party would not bc 
able to go into evidence of the contradictory document before he 
had, upon cross-examination, given an opportunity of explana-' 
tion to the witness, and he could not, according to the l'Ule, 
examine as to the contents of the writing before he had prover! 
the contents. At all events he would labour under a difilculty ill 
securing the attendance of an adverse witness until such time as 
he had established the necessary pl'oof(y). 

0;) It has been suggested, that for 
the purpose of warranting the cross
clnmination of a witness as to the 
contents of a writing, which has in 
tact Lecn destl'Oycd, it is fit that 
the party proposing to cross-examine 
should be allowed to interpose e\·id
cnce out of his turn to pro\'c the filet 
of dcstruction, or, that if any ineoll-, 
\'eDlCncc should rcsull frolll pursuing 
this COUl'Sl', the COllrt should, in the 
exercise of its discrction, either admit 
the witne~s's statemeut ill tit" first 

\'01 .. I. 

instance, or defl'r the cross-examina. 
tion until the nd \'ers:lI'Y shall have en. 
tered on his cnsc. Without presuming 
to anticipate what course the Court 
might in its discretion adopt when 
the case occurred, it may be obsen'ed, 
that either to allow a party to break in 
upon tho ad\'ersaI'Y's case by adducing 
proof to sanction the admission of 
secondary cvidence, or to IIl10w him 
to 'enter upon secondary evidence, ns 
it were, de bene esse, and subject to bEl 
cstnhlishcd 01' defeated by the .uL~e. 

N 
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Cross.exa. 
mlnation as 

Such a cross exainination would also· frequently a:a'ord a test 
of credit wI-ere ·the writing. could not be produced, or its lOBi! 
proved; for if the witness has in fact made statements in writing 
which, if produced, would impeach his credit, and either out of 
regard to· bis oath, or for fear of consequences, be induc~d to 
admit the fact, his answer, subject to the explanation which he 
may be able to give, must prodnciethe sam~ effect. . 

• • to wrltlDgs. 

The objections on the score of policy are, on the contrary, of 
a limited nature, it being admitted on all. hands that the answers 
given cannot be received as any evidence of the writing itself for 
the purposes of the cause. It is possible that the witness having 
written what waS true, may not recollect what he has written, or, 
to go to the greatest extent, may, even mistakingly, and £i'om de.: 
fect of memory, admit (even contrary to the truth) that he, has 
given a description of the transaction inconsistent with his pre~' 
sent testimony; but even this would operate as a test to try his . 
memory, and the result would show that his recollection was 
imperfect: a consideration of the highest importance where. thEi 
witness is called to detail conversations or the contents of a 
written docnment; a task to which few memories are adequate 
under ordinary circumstances. , 

And instances may be cited where evidence is admitted for one 
purpose and object to wh~ch it is applicable, although with refer
ence to other .purposes and objects to which the evidence relates 
it is inadmissible and wholly inoperative. Thus, in the ordinary 
case where ,a witness is cross-examined as to oral declarations 

• 

made by him and connected with the cause, evidence is con-
stantly offered to. prove those declarations, where he denies them, 
not with a view to prove the truth of a declaration, but in order 
to impeach his credit •. If, for instance, in an action for goods sold· 

• • 

quent proof or failuro of proof, would 
be going further than any existing pre
cedent seems to warrant. It has, 
indeed, been not unusual, after proof 
of a document by a witness under 
cress-exaniination; for the party cross
examining to havt it read in that stage' 
of the proceedings, by way of !mtici
pation, RlI part of his own evidence j . 
but there the proof is complete, and 
nothing remains but to read theinstru-

, 

ment. On the contrary, in the caae 
proposed the proof is incomplete, and 
the party may with niuch more reason , 
oltiect to the admitting secondary evi: 
dence, which may in the result tum' 
out to have been wholly inadmissible,' 
nay,' which perhaps his opponent might 
render inadmissible, if 'it served his 
purpose, by afterwards omitting to: 
support it by.legal eridcnce·. . .' 

• 

E , • 

• It has beeu frequently ruled,' that a defendant having given the pl.-.intiff, 
notice to produce wntings in his possession, cannot cross-examine the plaintiff's, 
witnesses as to their contents. Graffam v. D!}ster, ~ Starkie's C. 23; SidtwlJ!ji 
v. Dyson, ibid, 49. ' 

• 

• 



~ . . . 
RE-EXAMINATION. , 
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, , , 

and 'CklHvered, e. mtness called to prove the delivery of the goods C~oss:exa-: , 
'd ' th 't h 'd tAB th t th d '" 'd t' fi t nlillalion 8S were to eny a e Sal 0 • . • a e elen an In ac, to writlng~. 

never had tIie goods, it would be competent to the defendant to 
call A. B. to prove that the witness did in fact make that decla-
ration, not ,,·ith a view to affect the plaintiff by making the, 
declaration evidence of the non-delivery, (for it is no evidence of 
the' fact,) but to impeach the credit of the witness. ' 

Here the question is allowed for the purpose of impeaching the 
testimony of the witness, although it involves a fact of which the, 
answer would be no evidence. If so, why, if the very same 
statement were in writing, might not the question also be allow
able for th~very same' limited purpose, that is, to impeach the 
witness's credit, although to establish the truth of the written 
statement, viz. that the goods had not been delivered, it would 
afford no evidence whatsoever? 

Again; upon the ordinary examination of a witness on the voire 
direr he may, with a view to show that he is wholly incompetent; 
be examined as to the contents of a. written' document not pro
duced; and the reason is, that it is not probable that the writing 
which creates his incompetency would be in the possession or 
within the knowledge of the adversary: a'reason which would, ' 
frequently apply in full force in the present iniltance (z). " ' 

If a witness be called merely to produce a document which' . 
can be proved by another, and be llot sworn, he is not subject to ~ 

• • • cross-exammatIOn (a). ' , 
A witness may be, re-examined by the party who called him Be-exam!n. 

upon all t1:e topics on which he has been cross-examined: thhr at,itCln of 
Wl ness. 

gives an opportunity of explaining any new facts whi~h have 
come out upon cross-examination; but as the object' of re
examining a' witness is to explain the facts stated by the witness 
upon cross-examination, the re~examination is of course to be' 
confined to the subject-matter of cross-examination~ . 
, Where'the witriess has been cross~examined as to declarations 
muda' by hiin, a counsel has a right, on re-examination, to ask all 
questions which may be proper to draw forth an explanation of 

(z) It is true, that if the witness 
upon examination on the '/Joire dire has' 
the instrument with him, it must be 
produced; for the reason for rlispensing 
with its actual production, viz. the 
difficulty of procuring it, ~as ceased: 
Butler v. Carver, 2 St'nrkie's C. 433. 

But where a witness is cross-exa
mined ill relation to a writing. to try 

, 
, 

his credit, the reasons for permitting 
such cross-examiuation do not cease; 
although the 'party cross-examining be' 
in possession of that instrument. , 

(a) Simpson v. Bmit/,. Not. Summ., 
Ass. 1822, cor. Holroyd,J, Phill.L, E., 
260; and per Bayley, J. L'lncaster . ' Spnng Ass. 1824. 

j 
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l·S{}! WITNESS:. RE";E~"Al\fINATION • 

• 

. 

Re ella.- the sense' and meaning ,of the expressions used 'by the. witiie~s 'On· 
ruinution... cross:.examination, if !they' be ·in . the'mselv~sdoubtful, and also of. " 

the motive by which the witness was induced to use those expres
sions; but he has 'no right to go further, and to introduce matter 
new in itself, and not suited to the purpose of explaining either. 
the~expressions or the motives of the witness (b). ' . 

Where a witness has been, cross-examined as to a conversation. 
with the adverse party in the suit,: whether criminal or civil, the 
counsel for that party has a right to lay before the Court the
whole which was sajd by his client in the-same conversation; not. 
only so much as may explain or qualify the matter intl'Oduced by· 
the previous examination, but even matter not properly conne~ted 
with the part introduced upon the previous examination, provided 
only: that it relate. to the -,subject-matter of the suit; because it· 
would not be just to take part of a conversation as evidence 
against'a party, without giving him at the same'time"the benefit 
9fthe entire residue ofwllat he said on the.same occasion(c). , 

But in the Queen's case eleven of the .Judges were of opinion 
th~t the conversation of a witness with a third person stood upon' 
a different footing, and was distinguishable from the case of a 
conversation with a party, on the following grounds, viz. "The 
conversation ,of a witness with a third person is not in itself 
evidence in the suit again,st any party in the suit. It becomes evi- ' 
dence only as it may affect the character and credit of the wit
ness, which may be affected by his antecedent declarations, and 
by the motive under which he made them; but when' once all 
which had constituted the motive and inducement, and all which 
may show the meaning of the words arid declarations, has been 
wid before the Court, the Court becomes posf:lessed of all which 
can affect the character. or credit of the witness, and all beyond 
this is irrelevant and incompetent (d)." 

(b) The QUfen's ca,"', 2 B. & B. 297. 
• 

(c) Ibid. 298. 
(d) Upon these grounds, eight of 

t1lelJudges (Best, J~ di/:$.tntiente) were 
of opinion. that if olY'the trial of an 
action or indictment, a witness exa
mined on behalf of the plaintiff or 
pro~cutor, upon cross-examination by 
the defendant's counsel, stntes that at 
a. time specified he told A. th\lt he 
was ODJ3 of the witnesses to be e1l:a·· 
mined against the defendant, nnd being 
fe-examined by the plaintiff's or pro. 

, 

• 

• 

secutor's connsel, stat~s what induced 
him to, mentioll this to ..4.~ the plainti~ 
or prosecutor's counsel cannot further 
fe examine the' witness as to such' 
conversation, even: so far. only as it re
lates to his being one of the witnesses. 

• 

Abbott, C. J.,. in delivering the opi
nion of the Judges, observed, " The 
question lIS proposed by the House 
contains these words, 4 nnd being re
examined, had stated what induced . 
llim to mention to..4: what he had so 
~old him i' by which I understand 

~ 
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CREDIT ROW."iMP£ACllED. un: 
_ It seems that the Court will· after ,a cMeis ~losedanowa.wit- 'l\cc~JIjng " 

ness to be. called back, or receive fresh evidence, to'get rid of oh-- witness. 

jection.ll which are beside the jU'3tice 'of the -case and Httle more . 
than mere form, but not to get rid of any difficulty on the merits. 

• 

Where the question was as ,to the petitioning creditor's debt on 
a bill of which the bankrupt was thedmwer, and no proof of any' 
default by the acceptor had been shown, the Contt allowed a -wit-
ness to be called after the. case had been closed, to prove 'the' 
dishonour and notice to the bankrupt (e). 

The credit of a witness may be impeached either by crOSR-. Credit 
examination subject to the rules already mentioned, or by general witl1~8s, 
evidence affecting his credit, or by evidence :that he has before :~:I;!I~d. 
done or said that which is incomistent with his evidence on the 
trial, or, lastly, by contrary evidence as to the facts themselves. 
_ It is perfectly .. well settled that the '-credit of a witness can 
be impeached by 'general evidence only, and not by evidence 
as. to· particular facts-(j); for this' wolPld cause the inquiry, 
which ought to be simple and confined to the ,matters in issue, 

. . 

that the witness had fully explained 
his 'llJhole motitJc and inducemt:1Zfto in· 
fonn A. that he was to be one of the 
witnesses; and so understanding the 
matter, and there being no ambiguity 
in the words, ' I am to be one of the 
wiwesses,' I think there is no dis· 
tinction between the previous and sub.' 
sequent ports of the conversation, and 
I thillk myself bound to answer your 
Lordships' t{uestion in the negative." 

His Lordship then gave the reasons 
of the eight Judges for distinguisl,ing 
between a conversation between the 

• 

witness and a party, and one between 
the witness and. a third person, to the 
effect abo\'e stated. ' 
, ' Best, 'J. was of opinion that the 
rule which was acknowledged to have 
been settled as to conyersations of 3 

party to tbe suit, applied with equal 
reason 1Uld force to the statements 
and conversations of 3 witness; nnd 
held, that if one part of the' con
versation" of '3 witness has been 
drown from him by cross-examination 
with a view of disparoginghis testi,.. 
mony, the whole of what passed in 
"b~t cross-examination' ought· to: ile 

• 

admitted on re examination. Thllt 
• 

this is justly due to the character 'of . 
the witness, who is entitled, in vindi
cation of his character, to" have the 
entire conversation fnirly and fully 

. detailed in evidence; it was due to 
him also as a security against proceed. 
ings \,-hich might otherwise'be insti~ 
tuted against hipt on statements par
tinIly extracted on cross-examination. 

The Lord Chancellor and Lora 
ltedesdale also differed from the' ma-

• 

jority of the Judges.' As the learllell 
Judges' were pleased to guard their 
opinion by stating that they unde:r • 
stood the question to assume that £he 
witness had fully explained his whole 
motive anel inducement -to inform 
A., the decision ill 'the particular in:' 
'Stance thus presented to them' canndt 
. be drawn into precedent as aver! 
general rule, inasmuch as in many ina 
stDn-ces tlle cotemporarystntemerlt 
maue by the witness would be the besi 
exposition of his real motives. . 

(e)' Giles "v. Powell, ') Carl'. &P. 
~59. . S. P. Walls v. Atcheson, ibid: 
:!fig. . . 
ti) See VoL n. tit. CIlARACn:It. • 
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,to branch out 'into an indefinite· number of issues.r~h~ cbarae~ 
ters, not only of the ,witnesses in the, principal cause; but of 
everyone of the· imp"':lching collateral witnesses, might be 
i~peached by separate charges, ;:lnd loaded with s~ch an accu. 
mulated burthen of collateral proof, that the .administration of 
justice would become impra,cticable. Besides this, no man could 
come prepared to defend himself against, charges whic.h might 
thus be brough~ agajns.t him, without previous notice; ,and though 
every man may be supposed to be capable of defending his 
general character, he cannot be prepared to defend himself against 
particular charges of which he has had no previous notice (g). 
Questions put to a witness h,imself, upon cross~examina.tion are 
not, it may be observed, open to this objection, since his answer 
is conclusive as to all collateral matt~rs. The p,roper que~tion 
to be put to a witness for the purpose of impeaching the general 
character of, another witness is, whether pe CQuld believe him: 
l;lpon his Qath 1 When general evidence of this nature has been 
given to impeach the credit of a witness, the opposite party 
may cross-examine as to the grounds upon which that belief is 
founded (h). 

By proof of In the next place, the witness may be contradicted by others 
1~~~r~C. wl10 represent the' fact differently, 01' by proof that he has said 
by the wit- 01' written that which is inconsistent with his present testimony; 
ness. for tbis purpose a lette .. may be read in which he h~s given 

a different account of the matter (i). , 

(g) B. v. IV atSM, 2 Starkie's Cas. 
l51. Lager's case, 6 State Tr. !l9B. 

, , 

316. Booklllood'sca:e, 4 State Tr. 693. 
• I, • 

D. N.P. 296. See alsoSharpv. &oging, 
1I01t's c. 541. De la Motte's case, 
Howell's St. T.r. 811. M(Jl'J)son v. 

, , 

Harsink,4 Esp. C. 102. 

(h) Where a party states that he 
'Would not believe a witness on his 
oath, it is no objection that he has 
nev~r heard him examined on his outp" 
if he have, from previous knowledge 
of his 'character, reasonable gruund of 
belief that his word cannot be trusted 
on oath. R. v. BipS/IOJn, 4 Carr. & 
P. C. 392. , 

(I) De v. Morgan, 2 Esp. C. 
6g:. The action WIIS ~y a sellool
master, for the board and education of 
the defendant's sons: the defence WDSI 

• 

• , 

his neglect of the scholars, &c. A 
witness for the plaintitl~ the usher of 
the school, swore thflt the treatmenl 
of the schol~rs was proper: and \Q 
contradict him, a letter written by him 
to a former schoillr, containing im~ 
moral matter, was read in evidence.-

• I • " • , 

So n prosecutor, in a criminal case, 
mlly contradict a witness by means of 
his deposition.,before th~ magistrate! 

.' , 

OldrO!Jd's crue, Vol.~I. 277. Ina.civil 
action, in order to contradict a witnes~ 

" , 

who had sworn differently in ananslver 
• • 

to a bill in equity; held, that the iden. 
~ty of t~e person and anS~~er being 
ascertained, an exami!Jed copy of tho 
answer was sufficient, although it 
might go to a[~ct the chamcter of the 
witness. Ewer v. Ambrose,6 D. & R. 
1~7 j 4 B. & C, '5. So iSl)n exaDiinoo 

, 
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, It is a generahule,that'whenever the credit ofa witness.is to B,proof 
" h d b f f yth' th h h ··d dId oi dctlara. , be iwpeac e ypl'OO 0 an mg at e as sal or ec are , tiun, &c.· " 

• 

or done in relation to· the cause, he is first to be asked, upon 
cross-examillation, whether he has said or declared(k), or done ' 
that which is intended, to be proved. If the witness admit the 
words, decla~tion or act, proof on the other side becomes lmne-
ce.'lsary, and an opportunity is afforded to the witness of giving 
Iiuch reasons, explanations or exculpations of his conduct,' if any 
there be, as the circnmstances may furnish; and thus the whole 
matter is brought before the Court at once, which is the most 
I)onvenientcourse C). 

• 

· It i" notenf)qgh . to ask a witness (in order to found a contra- Inqu.iry 

djctiqu) the general question whether he has eversaid so and so, ~::::dic~o 
but he must be asked as to the time, place '"'and person involved tion. 

~ the suppo~d contradiction (m). 
· If the witness deny the words, declaration or act imputed to 

b,i~, th~.n ,if it be not a matter collateral to the cause, witnesses 
may be calle<l to contradict him (n). 
· The witne!ls h\l.ving been asked, on crosiil-examination, if he has 

I\ot used particular expressions, in order to lay a foundation for . 
contradicting him, up9n hia denial, the witness called to prove 
that he' did usc them, may b~ asked as to the particular words 
read from the brief(o). . . 
, If the witness decline to anf?wer on account ~f the tenden~y 

of the question to criminate him, the adverse party is still at 
liberty to adduce the same proof(p). And the possibility that 
the witness may on that ground decline to answer affords no 
sufficient reason for not giving him the opportunity ·of answering 
wit4 a view to explain the circumstances, and to exculpate him
s.elf (q). And it is of great importance that this opportunity 
should be thus l;lfforded, not OI~Jy for the reaj'lons already sug
ge;;t~d" but because such expiaulltion, if not given in the first 

• 

o)lice-copy of his !Iepo~itioQ. Highfield 
v. Peake, I, Mood. & Mal. C. 109. 
But a conviction before a m!1gistrate, 
purportiug to set oot the deposition 
of a witness, is Ilot suffident evidence 
of his having malle that deposition, for. 
the purpose of contradicting him. R. 
TO }lUfOC, 1 Camp. 461; 6 Esp. C. 
125· 
: (k) The ~ueen's case) (~ B. & ll. 
goo). on a question proposed to the 
Judges. . ' 

. . ' 
(l) By the Judges, in the Queen'. 

case, 2 B. & B. 313. 
, 

. (m) Angus v. Smitll, 1 Mo·od. & 
Maik. C. 474. . , 

• 

(11) 2 B. & B. 313; and suprll. . 
(0) Nbnonds v; Walter, 3 Sturkie's 

C.8. 
• • 

. (p) The Queen', case, 2 B. & B 
• 

314. 
• 

(I]) Ibid. 
• 

N4 
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instanc~, may 'be rendered impossible;' for a witnel1~, who lias 
been examined, and' has' no, reason to suppose tbat his further 
attendance is' requisite, often departs the, Court, and may not 
be found or brought 'back until the tl'iaLbe at erid (r) • 

There is no distinction for these purposes between declarations 
made by the witness, and acts done by him which ~elate to the 
cause (8); in the one case as well: as the other, an opportunity' 
must b(> afforded the witness of explaining his conduct before 
evidence is adduced to impeach his credit by proof of the fact. ' 

If the adverse counsel has omitted, to lay such a foundation by , , 

previously interrogating the witness on the' subject of those' 
declarations, the Court will, of its own authority, call back the 
witness in order that the requisite previous questions may be .. 
put ( t). ,';' , .' ' , 

And even although the fact to' be adduced in order to impeach· 
the witness's testimony be not discovered until after the conclu
sion of the eross-examination~ the rule still holds; and evidence 
cannot be given for the purpose of thus im~eaching his testimony. 
without previous examination of the witness, even although the 
witness should have departed the court, and cannot be brought 
back after the discovery has been made (u). ' 

In order to impeach the credit of a witn~ss, for a defendant 
upon, an information for assaulting revenue officem, by proving. 
his previous testimony on' an infol1nation before" two magistrates 
against ih:e same defendant for having smuggled goods in his pos
session, proof of the conviction containing the testimony of the 
wiiness is insufficient; it is necessary to prove it by the testi
mony of those who heard what was said (x). 

,The record of conviction is conclusive for the purpose for which 
it is intended, that is, to prove the condemnation; but it is no 
evidence to prove the testimony of the witnesses. 

, After '~roof in a criminal proceeding that the prosecutor, has 
employed A. B., an agent, to procure and examine witnesses in 
Sllpport of 'the charge, it is not competent to the defendant to' 

, 

examine a witness to prove that.A. B., who is not exainined as 
a' witness, had offered a bribe to give evidence upon the 'trial, or 
to bring papers w: 'h him belonging to 'the defendant; for, the' 
mere employment of an agent for the purpose of procuring and 

, 

(r) By the Judges, in the Queen·, 
c:aae, 2 R & B. 314-. " " 

(6) The Qlleen's case, ibid. 
(t) By tlie Judges, in the auecn's 

'Cau,2 B. & n. J14. 
. .. 

(u), The Queen's, case, 2. B. & B. 
212. . 

(ol') R. v. Howe, 1 Camp. 491, cor. 
:J.ord EUcnbQrol!gb.. . 

. 
, . , 
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eltaritining witnesses: is in itself, an innocent; and in many:cases Inquiry 
a:necessary act, and it is not to be presumed that the prosecutor ~;;~ 
directed the agent to use any unlawful m',,~\us for the purpose; 'VI~US to 

neither can any legitimate inference or COil{;lVl~ion be drawn from' ~:~~~~rc:o 
this fact against the' credit and veracity of the witnesses who' are him. 

examined; , for it is not to bepresllmed, in the, absence of. all 
proof, that they were either parties to the illeg-al act, or privy to ' 
it, or to any act of the like nature (y). " ' 

• 

As upon an indictment for a conspiracy it is' competent to the 
prosecutor to prove, in the first instance, the existence of a con
spiracy'by general evidence, without proving participation by the 

, " ' 

defendant (z), so it is competent to a defendant on a criminal 
charge, first to prove a conspiracy to suborn witnesses for the 
destruction of his defence, and afterwards to affect the prosecutor 
by proof "of his partiCipa'tion (a), provided proof of 'sucha con 
spi~ey would:" . "a legitimate ground of defence ( b). ' " 

• I "., .. ' . " i,.· ., . . . , " ~. " "" 

, • A, p'~r~" c~~ot discredit~e tes~imony of ~ own witn~ss" or, ~:!~1 ::,ot 
show hIS r.lUco~petency; for It would: be unfalr that he should discredit 

~ave ihe')l~ne~t of the testimony if favourabI~, and be ab~e :to' ~it::::. 
reject it if the contrary (c). Where; .bowever,a party isu~de:r 
the II:f3cessity ~f calling a witness for the purpose of sati~fying ,tb~' 
fQI:JMl prQof which the law requires, he is ,riot precluded from 
calli~g other, Witnesses who give contradictory ~estim6ny(d). 
And, even where, a .witness by surprise gives, evidence against the' 
parly who called him, that party will not he precluded 'from'prov-
ing his case by othe~ witnesses; for it would be contrary'to justice' 
that the treachery of a witness should exclude a party from esta": 
hlishing the truth by the aid of other testimony. Accordingly, 
where a plaintiff had called the servant of the defendant to prove 
a warranty of a hor~e upon which the action" was foilIid~d,' and 
the :witn~ss denied that he 'warranted the'horse, the pJruntifi'was 
allowed to prove the fact by means of other witnesses (e). . . 

, , . , 

(y) By tlte Judges, in the Queen', 
ease, 2 B. ,& B. 302. , 

(z) ·Vol. II.; 2 B. & B. 303.' 
. (a) The Queen's 'case,' 2 B. & B. 
303. 309. , ', , 

(b) 2 B. & P. 311. But gu. in what 
cuses proof of It crime committed by 
II prosecutor in so conspiring can afford 
IIny legal defence to a defendant. 

, 

(c) See also lIaslings'J ~ri!fl, 2 Hawk. 
i:. 46, 5. 208, Leard's edition. B. N. 

, 
, 

P. 21¥l. ' Nor. ~nn he object to the 
admissibility of evidence, after having 
allowed it to be given. Webb v. Smith, 
1 Ry. & M. 206. 

, (d) As, in the remarkable caseot 
Mr. Jolliffe's will. See tit. WILL; and 
see Alexanderv. Gibson,2 Cam'p. 556; 

(e) Alexander v.Gibson, 2 Camp: 
556; alld see Richardson v. Allan, 2 

Sturkie's C. 556. , Ewer: v. Ambro$f, 
3 B. & C. '746. ' . 

, •• • f 

, 

• 

• 

, 



• 

, 

WITNESS: 186 , 

'1n~ the case of Ewer ,v. A'mlm)ce (f) ihvas }l,eld, that\'vhere 
a witness called for the defendant, to prove a partnership between 

. him and the'defendant, denied the fact, an answer made by,the 
witness in Chancery, in which he had stated the contrary, was 
not admissible,'because'its'oilly effect would be to impeach the 
credibility of the witness; ,but it was held that it was competent 
to the defendant to prov,e the fact Of partnership by other means. 

~vidence A party cannot bring evidence'to confil'lO the character of 
lnconfirmn- • b fc h edi f h . h b' ' tion of a WItness e ore t e cr tot at Wltness as een Impeached, 
witDess. either upon cross-examination, or by the testimony. of other wit

nesses (g); but if the character 'ofa witness has beell impeached, 
although upon cross-examination only, evidence on the other side 
may be given to support the character of the witness (h) by 
gene~l evidence of good conduct. 

, 

, 

Wh~re the character of a ~tness is impeached by, general 
evidence, the party who callI;! him is at libel':y to examine the 
witnesses as to the grounds of their belief; and in all cases where 
the credit of a witness has been attacked, whether by general 
evidence, or by particular questions put >lpon cross-examination, 
it seems that the party who called him is at liberty to support 
~s testimo!lY by general evide!lce of good character (i). So if 
the character of the attesting witness to a det:)d or will, be im
peached on the gr~>und of fraud, evidence of his general good 
cha1ilcter is admissible (k).' But mere contrariety'between the 
te,stiIponies of adverse witnesses, without any direct imputa
tion of fraud on the part of either, supplies no ground for 
admitting general evidence as to character (l). . 

. Where an a~ted document is disputed on the ground of 
fflu,ul,and, one of the attesting witnesses impeaches the credit of 
the other attesting witnesseS, general evidence may be given 
pf th~ good character of the latter, for the credit due to their 
attesta~on is put in issue by the evidence on the other side (m). 

(I> 3 B, & C. 746• . 
(g) Bishop of Durlwm v. Beaumont, 

I Camp. 207. There the witnesses 
simply contradicted each other, and 
no fraud was imputed to either. 

(h) R. v. Clarke, 2 Starkie's C. 
241. Where the prosecutrix, upon an 
:ndictment for an attempt to commit 
Ii raile, having been cr05s-examint,l as 
to ber having been sent to the b(luse 
Of correction' on a charge of theft, , 
evidence of her :subsequent good con-

~ 
, 

duct was admitted in support of the 
• prosecution. ' 

(I) See R. v. Clarke, 2 Starkie's C. 
241• 

(k) Doe d. Walker. v. Stephenson, 
3 Esp. C. 284; 1 Camp. C. 210; 

4 Esp. C. 50. 
(l) Bishop of Durham 1'. Beaumont, 

1 Camp. 2CY,. 
(m) Doe v. Stephenson, 3 .Esp. C. 

284; 4 Esp. C. 50 j I Camp. :110. 
, 
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It seems, to .be. the 'be.tter ~pinion that.3 wi~!la ~ ~zmotbe .con- E,tidMte 

firmed by prQof that he .haa gj.ven thl'\ lIame account befQr,e, even ~o~Dfinna.. 
although it has been proved that he haa given ~; different 3.cco:unt, 
in order. to impeach hjs veracity; for his m6-\'~ dec1a.mti.on of the 
fact is nO.t. evidence. }!is having giveJ).· a contrary .account, 
although nOt upon oath, nec~arily iJIlpea.,che!i .eitherbi!! vc:ra.city 
or his II).emory; bllt his having asserted th~ i5ame thiJlg dO(ls;p,ot in 
general carry hif;\credibility further than, Aor so fPf1J.S, hi~o~th(n), 
But although such evidence be not generall~~ _-.l}pissible in <;on-
firmation of a witness, there may be many cases wh.ere under 
special circnD.stances it· possiblymjgbt be admissible; as, fur 
instance, in co~tradiction of evi.tWnce tending to show that the 
account was a fabrication of late date, and .where consequently it 
becomes material to show that the same account ·hadbeen given 
before its ultimate effect and operation, arising .fr.1ID a .change of 
circumstances, f!ould have been foreseen. So wb,era ron imme,. 
diate account is given, or complaint made, by. an individual, of 
a. pe~onal injury committed against him, the fact ofmalQng the 
compla.int immediately, and before it is likely that anything 
should have been cOI~trived and .devised for the private advlijltage 
of the party, is admissible in evidence; as upon !lIl iIldictment 
for a rape (0), or upon an action for a trespass lU\d assault com." 
mitted on the wife (p). . 
. Where a register of baptifJIn stat~d the child to be seveJl yWi 
of age at the time of baptiBpl, it was held that the .entry was no 
evidence to prove th~ age, on an issue to try whether the party 
was of age when he was arr~ted. But Bayley, J. expressed an 
opinion, that if it could have been shown that the entry had been 
made upon the representation of 14e mother, who was called as 
a witness for her son, in order to prove his minority, the fact 
would have been admissible to support her testimony upon its 
being impeached (q). 

• 
(n) ~. N. P. ~94. Buller,;T. ~as 

clearly of opinion that su~h evidencQ 
,!as not admissible to support an 
unimpeached witness, aud doubted 
whether it was evidence in reply. In 
the case of the Berkeley Peerage, 
Lord Redesdale held that, in gtneral, 
declarations made by a witness at 
another time could not be examined 
into for the purpose of supporting his 
testimony; and he referred to a case 
w here Lord C. J. Eyre rejected 5uch 

evidence when offered for the prisoner 
in a case of forgery. See Phillips on 
Evidence, 230. On the other hand, 
see Gilb. Ev. 135; Lutterelv • .Ray
nell, 1 Mod. 282; Friend's case,4 St. 
Tr. 613. . 

(0) R. v. Clarke,2Starkie'sR. 242; 
Brazier's case, East's P. C.444. 

(p) Thompson and his Wife v.Tre
vanion, Skinn. 402; 6 East, 193. 
. {q) Wihen v. Li.w, 3 Starkie's C. 

63. ;. 

• 

• 

• • 

• 

, 

• 



WRITTEN INSTR.UMENT: l'UDLIC DOCUMENT. 
• 

• 

On·appeal. . Unless there he some legislative provision to tho cont\'ary; it is 
" .: no objection that a witness called to support the appellant's·case 

Proor or 
public 
documen(~ 

in geneml. 

How pro· 
cured.· 

before a court . of appeal was not examined before· the original 
court (s), even although the :party who obtained the conviction is. 
liable to'double costs on a reversal ofilia con.viction(t) •. 

WRITTEN INSTRUMENTS are, first, of a public nature; 
secondly, of a privute nature; thirdly, of a mixed nature, partIy 
public and partly private; public documents, again, are either judi
cial, or; secondly, not judicial; and with a view to their means of 
proof, they are either, first, of record; or, secondly, not of record. 
Before the admissibility and effect of public documents are con. 
sidered, it will be convenient to consider generally the means by 
which public documents are to be procured t ''ld proved. 

If the question be as to the existence or contents of a record 
in the same court, the trial is. by inspection of the record itself. 
Where the disputed record is one of anot71er court, the tenor may 
be obtained by means of a certiorari and mittimus out of Chan
cery(u); for it would be inconvenient to remove the original. 
Where the record of an inferior court is disputed in a superior 
court, the record itself, where it is necessary, and in other cases 
the tenor, may be removed by certiorari from the higher COUIt (x). 
In criminal cases, where a prisoner pleaqs auterfoits acquit, he may 
remove the record by certiorari, if he be in the King's 
Bench (y) •.. In other cases, he may remove the tenor 'of the 
record. of acquittal into Chancery by certiorari, and either pro
duce it in ·court.with his own hands (en poigne), or procure it to 
be sent to the Justices sub pede sigilli (z). But the record' in 
p· ... ch case mast be removed by wl'it, although the Justices may 
receive a record without writ, where it is to be proceeded on for 
the King (a). .' • 
, 

• 

(s) R.. v. Commissioners if Appeals, 
3 M. & S. 133. Breedon v. Gill, 1 Ld. 
Raym. 219; S. C. Salk. 555; 5 Mod. 
271. The stat. 48 Geo. 3, c. 74, s. 15, 
upon c,onvictions. relating to malt, 
enacts that the same witnesses, and 

• • 

no other, shall he .examined IIpon ap-
• • • 

peal. On n writ of attaint no other 
evidence can be gi.ven before. the gmnd 

• • 

jury than that which was before given 
before the petit jury •. But there the 
question is, whether.the jury gave a false 
verdict on the evidence before them. • • • • • 

(t) Ibid. 

• 

(u) Pitt v. ]uligllt, 1 Saund. 98; 
Hewson v. Brnwn, 2 Bu:r. 1034-

(x) 2 Atk. 317. Guilliam v. Hardy, 
1 !.d. Raym. 216. 

0) 20 Ed. 2, Coron. 232 ; Starkie·s 
Crim. PI. 300. 

. 

(z) 21Iale; 242. 2 E. 3. 26,CorOIl. 
150. 

. (a) 2 Hale, 242; 8 Ed. 4, 18; B. 
Coron.218. 

• See tit. INSPECTION lind PUBLIC 

DOCUlIIENTS. 

• • • 
• 

• • 

• 
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· A record nlay be proved either; first; by mereproductic,n,with';' Proof or . 
" b ;. ;. " . . " pubho do-out lllore ;.orl.::econdly, y copy. . .... . .:ument! by 

Copies of records are either exempUjications,orj 'secundly, C~Tl;..;$ eze.lDpliJi- ' 

made by an authorized officer; or, thirdly, swom copies. . cabon. , 

First, Exemplifications. These are, jirst;exempiifications un
der ,the great seal; or, secondly, under the seal of a, particular 
court (b). The reason of admitting a copy to be I !vidence in such 
cases, is the inconvenience to the public of relILoving such docu
ments, which may be wanted in two places at the srune time (c). 
A record to be exemplified under the great seal must either be a. 
record of the court of Chancery, which is the centre of all the 
courts, or must be removed thither by certiorari (d). Nothing 
but records can be given in evidence exemplified under the great 
seal, for these are presumed to be preserved by th-:. Court free 
from erasure or interlineation, to which private deeds are sub
ject (e), which are in the hands of private persons, Where any 
record is exemplified, the whole must be exemplified, for the con
struction must be gathered from the whole taken togethel' (/). 
An exemplification under the broad senl is of itself a record of 
the greatest authenticity (9). . , 

Secondly, Under the seal of the Court The seals of the King's Exemplifi

courts of j1,lstice are of public credit, and are part of the consti. ~:~~~eun. 
tution of .the courts, and supposed to be known to aU (h); and seal of the 
this, whether the court has .existed from time beyond memory, or court. 

has, been recently created by act. of parliament (i). But the 
seals of private courts and persons are 110t l'eceivable in evidence, 
unleS!! provt;d to be the seals of the respective courts 01' persons (k). 
In general .. the exemplification of any record under the seal of one 
of the King's courts of justice is sufficient (l). So is an exem
plification of a comlUission and retul'U WIder the seal of the 

• 

(6) Gil. Ev. 12. • 

(c) Bac. Ab. Ev.620. 
(d) Bao. Ab. Ev. F. B. N. P. 226. 

3 Ins. 173. 10 Co. 93. n. 
(e) B. N. P. 227. Bac. Ab. Ev. F. 

3 Ins. 173. Gil. Ev. 12. 
(f) 2 IllS. 273. Gil. Law Evid. 

17. But thiS rule is to be taken with 
some restriction. Vide B. N. P. 217. 

(g) Gil. L. E. 14. Bac. Ab. Ev. 610. 
Sid. 145. Hard. 118. Plowd. Comm. 
411. (n). 

(h) Gil •. L. E. 17.20. 10 Co. 93. n. 
· (i) Sid. 146. Gil. L. E. 20. 

· (k) Gil. L. E. 20; and therefore, 

. 

fonnerly, it seems to have been the 
practice to deliver an exemplification 
under the seal of a court to .. o jury,. 
but not to deliver 11 document under 
a private seal, because tho authenti. 
city of the latter depended upon a 
collateral oath. Gil. L. E. 17, 1 H,; 19. 
The common seal of the city of Lon
don proves itself. Doe d. Woodmas 
v. Mason, 1 Esp. 53. Olive v. Gll7!J'" 
2 Siderf. 145. S. C. lIardres. 118. 
Anon. 9 Mod. 66. Sed vide Mois~~ v. 
T/Ionltoo, 8 T. R. 303. 

(I) 10 Co. 93; n. 
• • • • 

• 

• 

, , 
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," 

, " 

• 
" • 

• • 

ElC~mplifi';: E~chequer(m),'of a record of' the 'gTeat~ions"inWalesor l'n 
catIOn, un. ' '0- - , 

der the ,a county palatine, under the seal of 'the' Court (n)~" Of the proi 
~~~r~fthe ceedingsofthe-eccleci:'Btical COUl'ts(o). So is an exemplification '. 

• 

of the Pop.~~r."bU11,under tlie 'seal ofa bishop (p): Of the grant 
of Mriiinistration with· the will annexed, under the seal of the 
archbishop (q). So·the exemplica:tions of the enrolment of a fine 
or recovery in Wales, and in the'coUIities palatine, under the appro
priate judicial seals, ,are evidence of such fines and recoveries (r). 
, But tha·mere production of an exemplification under.the seal 
of an· 1ll1ivtlrsityisnot evidence, without further proof that a. 
patty· is entitled to his degree (s); neither is the exemplification 
of the judgment or decree of any foreign court a!Imissible with
out proof of the seal of the COUlt (t). But if a foreign court has 
an official seal~ it ought to be 'used fol' the purpose of 'authenti-
cating its judgments; and no copy by any officer of the court 
will be considered alfofauthority in this country (u). 

~~t:riz% Where the law entrusts a particular officer with the making of 
officers. copies,. it also gives credit to them in evidence without further 

proof, although a mere offiee copy by a perBi:>n' not so licensed is 
inadmissible (x). The chirograph of a fine is evidence of a fine' 
itself,. beciuise the' chirographer is an officer appointed by the law 
to' make out sU<lh' copies; but the chirograph. is not eVidence of 
the" leVying of a fine With proclamations, since the' oflib:ir is not' 
appointed,to make copi~softhem (y). So a copy of a: Judgment 
made out, examined' and indorsed by the clerk of the 'Court, is 
not in itself evidehce~ for he is entrusted wHo the keepIng only of 
records;· and not With the mliking o11t copies of them (z). So 
where ,a, deed' enrolled' is lost, a copy of' theeittolnient by the 
clerk of.assizes is not adtnissible in evidence, for he is empowered 
merely to' authentt!!ate the' deed itself 'by enrolment, and' not to 
make out copies of the enrolment (a). . 

, 

(m) Tookerv. tMDukeofBearifort, 
Say-. 297. ' . 

(!&) Semb. Hard. 120. 

.(0)1 ,Foro's MSS; 166. 
(p)' Hard. uS. . ' 
(q) • Kempton v. Cross; 8 G. 2, B. 

R. H. 108; although it merely recite 
the fact; 

(7') By the stat. 27 Eliz. c. 9, s. 8, 
they are of as ~'eat force as the re
CXJrd. Olive v. GrO!Jn,2 Sid. 145. 

(s) Henry v..A.dey, 3 East. 221. 
Vide irifra, JtJDGKE~rs, PROOF OF. 

(t) Moises v. TllOmton, 8 T. R. 
303· ' 

, ' 

(u) Black v. Lord Bra!lbrooke, 2 

Starkie's C. 7; ,and :Appleton v. lord. 
Bra!Jbrooke, ibid. ' ' 

(or) Bac. Ab. Bv. F. B. N.' P. 229. 
(JJ) B. N. P. 229,230. Com. 409; b. 

Com. Dig. Bv. A. (2). Cheltli v. 
Pound; 'l'rin. Ass. i 700. Bac. Ab •. 
Ev. F. 

(z) Bac. Ab. Ev. 612, F. 
(a) Bac. Ab. Ev. F.; alii] see' Ap

pleton v. Lord BraiJbrookel 2 'Starkie'll 
• 
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OFFIC:Jt COPy.. 191: 
, 

Office copietif, of.judicial proceedings, that is"copies made' by Proof by • 
the known of the court, seem to be admissible for .. parti- office copy. 
cular purposes in the same but not in other courts (b). With 
respect to causes depending in Chancery, it is l3aid that office 
copies are the very I'eeords of the comt, and prove themselves, 
and that no other copy can be produced therein (c); but such 
copies are not admissible in other courts (d). , 

Thirdly, Not only records, but all pnblic documents which Pro~f of 
, d pubhc cannot be removed from one place to another, may be prove by document 

means of a copy proved on oath to have been examined with the by a sworn 
" l' Th' , t b 'd d d'" r. th 1 copy. ongtilR ~' IS IS 0 e conSl ere as a eVlation lrom e genera ' 

rule, that the best evidence must always be produced, for the sake 
of public convenience. All judiCial proceedings, whether in British 
or in foreign COUl'ts (e), may be proved by means of a sworn copy, 
although it be not an office copy (f); and whether the court be 
a court of record (g), 01' otherwise. The proceedings by English 
bill in Chancery are not records, and may themselves be given in 
evidence (h), or may be proved by means of examined copies (i). 

But upon an indictment for perJury, assigned upon an answer 

n.6; nnd Black V'. Lord Bra!Jbrookc, 
2 Starkie's C. 7. 

(b) In general, an office-copy is ad
missible in evidence in the same court 
and in the .llame cause, but Dot in a 
ditTerent cause, though in the same 
court. Per Lord Mansfield in Denn v. 
Fulford, Burr. 1177. 

(c) Denn v. Fulford, Burr. 1177. 
(d) BI. 289. Black v. Lord Bray

broo/le, :2 Starkie's C. 7. 
(e) Appleton v. Lord Braybrooke,:2 

Sturkie's C. 6. 6 M. & S. 34. In nn 
action on judgments recovered in the 
supreme court of Jam~ica, the plain
tiff produced merely paper writings, 
purporting to be copies of the judg
ments, subscribed " true copy," and 
signed " F. S. derk ," to 'which were 
annexed'several certificates: first, of 
F. S. under his hand and seal of office, 
certifying that the above were true 
copies of the original judgments of re
cord in his office, nnd that ,the same 
w~re still unsatisfied; secondly, a cer
tificate of R. R., described as . secre-

tary and notary public, certifying that 
F. 'S. was an accredited clerk, &c; 
the third, from the Governor-general, 
under the seal of the island, certifying, 
that R. R. was secretary, &C" and 
that to all acts, &c.signed by him, 
credit was to be given: the evidence 
was held to be insufficient, without 

, ' 

pl'Oviog the copies to have been actu-
ally examined; the seal of the island 
not being offixed to the copy to give it 
the force of an exemplification, but 
only to authel.ticate the person certi
fying to be P. peraon to whom credit 
was to be gi'~eu. So, where the COp!, 
was proved to bein the hand-writing 
of one, VI' 1'0 ~cted and signed pfficial 
documents for the" principal clerk. 
Black v. Lrlrd Bra!}brooke, 6 M. & S. 
39. 2 Stark ie's C. 7. ' 

(f) Denn v. Fulford, Burr. 1177. 
Hard. 119. Gil. l ... Ev. 9 •. 

(g) B. N. B. 226. 
(h) Bac. Ab. Ev. 620. 

, (i) Bac. Ab. Bv. F. 623., 3 Mod. 
116. 

, 

, . 
, 

, 

" 
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Sworn', 
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Sworn 
copy when 
OIdlDissible. 
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itt Chancery, the original must betproduced (k).' And 1).1130, where 
a voluntary affidavit has been made· by a pal'ty, which has no 

, relabon to a proceeding in a c011!tof justice, to make it evidence 
against the party tlie originalmijst be produced (l). '\Vhel'c a 
will remains in Chancery by order, of the court, a copy of it is 
evidence, because it becomes a roll of the court(m). 

, . 
The copy must be. one of a complete record, for until it be-

, come a permanent record it is transferable, and the reason for 
admitting a copy to be evidence does not apply (n). Consequently 
a sworn copy of a judgment in paper, although signed by the 
master, upon which judgment might be taken out, is not ad
missible (0). And the copy should be of the whole record, or of 
so much at least w.; concerns the matter in question (p). , 

A book published by authority in a foreign country as a regular 
copy of treaties concluded by the State, is not evidence without 
proving it to have been compared with the original archives (q). ' 

, 

It is a general rule, that whenever the' original is of a public 
nature, a sworn copy is admissible in evidence. And that when-' 
ever the thing to be proved would require no collateral prQof' 
upon its production, it is'proveable by a copy (r). And that, con
versely~ 'where the document when 'produce4 would require sup. 
port from collateral proof; a copy of it is not admissible. And 
therefore, where an application was made that an examination 
hefore a magistrate might be produced upon the trial of a cause, 
it was ordered, because the examination itself, if produced, would 
not iIi itself be evidence, without proof of the hand-writing of the 
party (8). 

. ' 

,Sworn copies of the following documents liave been received 
in evidence: . 

Of a hank-note filed at the Bank(t) .. 

(k) Ibid.; (or the identity of tho 
defendant must be proved. 
, (l) Clwmbers v. Robinson, Trio. J:I 

Geo. J. B. N. P. 238. Bac. Ab. Ev. 
623· 
" (m) Keb. 40. 117., Gil. L. E. 276. 

Dnc. Ab. Ev. F. 632 .. 
(t,) Bac. Ab. Ev. F. 610. 
(0) Ibid. So to prove n bill of 

indictment to have been found, it is 
necessary to show a record with a 
complete caption. R. \'. Smith, 8 B. 
& C. 341. . 

, 

, 

(p) Tri. P. P. 166. sInst.173. 
(9) Riclwrdson v. Andersoll, 1 Camp. 

C.65. 
(r) Ld. Raym. 154; Str. 126; 3 

Salk. 153. 
, 

($) R. v. Smith, Str. 126. 
(t) Man v. Cary, 3 Salk. 155; 12 

Vin. Ab. 97. 99. To prove n transfer. 
of stock, a copy from the Bank books 
must be produced; the testimony of. 
the broker who effected the transfer. 
is insufficient. Breton v. Cope, exe
cutor, Peake, 30; al~d see .D.ougllls, 
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• 
~ .e.,., .. . 

Of.tratisf~~1t'06ki!:or:the East:I~dia.Cotrlp: an~(u):! .... ," ; "Cop~ wbeo 
. J', ,adml!sibl<'. 

Of,the 'b()bk~ of the Citfof 'London (x)~ .. :.' ' , ,.' , .. 
Of.cou,!~~~~l~ '<q,) ~,der th~ b~~ qf th? ~te,~'aid~ , '. 

· Ofthe Joumnl~ of' bot~H~uses of' Parl111ment'(,z).. :. 
: Of-the minuf~boekSof'~he'HouseofLord's(a);: , 

• 

:Of anagreemclit, frem'ft.-book in the'Bodleian library, frem . 
which bopks cannot be remeved (b)~ . '. . . 
; Of the proba~of.awill,i:elating to. perSonaltY(c); .' : .. 
: Oh p~riah:';register~(d). ' . ' ... ~. '. . ' : 

Of-a poll.·bO'o~at an election (e); '. -,' . . . 
Ora publi~ b~ok'in:Oneorthe lmiversities'(f)~ " . 

: Of entries' in . the cQUDcil.;.book in· the secretary 'Of state's 
office (g);' ., .' \. .' . .. 
, Of the . eDr'O~ent-boolc.: iIi which leases are' regiStered' in the 
bishopric of'D~rh'am (It)~ . ' 

Alth'Ough foi-the. sake. 'of public convenience, the copy of a 
public ~<?~ilm~lit',is, ~d~itied,in' evidence as, an onginal, a copy 
oCacopy ~s 6fno weight whatsoever, since it is one step farther 
removed' fmin· the' briginal (i); .' ',. . 

The copy must be pr'Ovedoy oD;e who swears that he has com 
pared it wi* the'o4giDal(k), taken from the proper place, of dc-:-, 
posit. Before a doc~m~nt can be read as a copy of a record, .it 
must be proved that t11e original either came out of the hands of 
the officer of the court, .or from the propel' place of depositing the 

• 
• 

572, n. 3. 593; n. Such copies arc. (c) 3 Salk. 154. . Hoc v. Nctlle~ 
direct evic1elici'; ahd toe Court; for thorpe, 1 L. Raym. 154. 
the sake of e~an;i'le, would not allow (d) May v. ilray, 3 Snlk. 154; 
the books themselves to be re5td. ib. 281; 10 State Tl'. 250; Str. 
lilarsll v. CoUnclt, 2 Esp. 665· 1073. . 
. (11) Doug. :572; IStr. 646. So .(~) Qu. 1 Str. 307, .. 
h:l\'e books' of- assessments by the (f) Semble, 8 T. R. 307. 
commissioners'of,tnnd-tax, 2 T. R. 234; ) ~. . P is 
'nnd of excise, ib. mId earth; 346• .' 63. '!Ire v. a .:grave" 2 Cnmp. 

. (ot') 2 Str. 954, 955. . . . " . 
. . . . (n) . Bumble v. Bunt, Holt's C. 

· 0) Don,g. p72• 163i Com. 337; 601. . 
'12 Mod. 24. . d ' 
. . . (i) Gil. L. E. 9; an see Locke's 

(z) Doug: 593; Cowp. ~7; Str. Essay on the Understnnding,: 2d, vol. 
126. . . 283.'. 
· (a) 1 Cowp.' 17. . .' 

(b) Bun. 191. Downes v. More
. tnll1l,2 Gwill. 659; this, however, was 

considered as an indulgence under 
the pru:ticular circumstnocesof the 
Cll3e. 

VOL. I. 

• 
• 

(k) ,Bnc. Ab. Ev. F.;Str. 401; 
L~ Ev. 104; Mod. 4. 94· 144. 26(;; 
2 Reb. 31. 546; 3 Keb. 1, 2; 477; 
5 Mod. 211.386; 6 Mod. 225. 248; 
10 Co. 92, 

, I . 

o 

• 

• 

• 
• • • 

, 

, 

• 
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194. WRITTEN EVIDENCE PUBLIC DOCUMENTS: .. 
, . 

'. records of th~.courtof which,it purports tobe.areCC?r~"a~d,the 
contents of the docum~nt its,elf cannot be referred to in support 
of such proof (1).,. ' . 

A copy is ~ever admissible where the original is produced (m). 
A copy of an entry in, a customal being offered in evidence 
agajnst a' corporation, was' rejected on production of the 
original (71,). :. , ";. , ' , 

Where a ~ecord!has been lost, a, copy may in some instanCes'; 
be read in evidence without proof upon oath, that, it is· a true 
copy (0). But to warrant su/?h evid~nce. the document must be 

, according to th~,rule ofcivillaw~ vetustate temporis autjudiciaria 
cognitione.,roborata (p). :. A copy of a decree 'of. tithes has, itis 
said, been often given in evidence in London, without proving. it 
to·,.be' a true, copy" the original, having been lost (q). So the 
exemplification ~f a recovery of lands in ancient demesne, where, 
the orig~al was lost, and possession had g~>ue a long time' with 
the recovery, was admitted in evidence ('1'). So where it appeared 
that .the records of, the, city of Bristol had. been burned, ati. 
ex~mplification of a recovery, under the town-seal, of. houses in: 
Bristol,was allowed in evidence (s). , 

, 

, Upon an ejectment. brought for the recovery of a rectory,' to 
which a recusant b~d presented, it was held, that the record of 
the conviction, which had been burned, might be prove'd by 
estreats· in ~he Excheq ue~ (t) and an inquisition of the recusant's 
lands returned there. . So in trover, if a fieri facias or venditioni 
eXPQ1la!J, be, lost (u), ,other evidence is admissible;, so also if a 
recovery in ancient demesne be lost, and the roll cannot be found, 
it may'be proved 1>y the oral testimony of witnesses, where the 
possession has gone accordingly (x). ; So where the 'question of 

, . 
(1:) .Aclamt"waite v. Singe, 1 Starkie's 

C. 183. 
(m) 10 St. Tr. App. 137. 
(n) Ibid.. ' , . 
(0) 'Vent. 257; Sty. Pro Reg. 205; 

I Mod. 117; Salk. 285 ; Gilb. L. E. 
89,'Pl. 18. Bac. Ab. Ev. F. ' 
. (P) Dig. 292; I Mod. 117. 

(1]).1 Vent. 257. .' . 
(r) In Green v. Proud, I Mod. 117, 

the, exemplification of, a recovery of 
lands in the Marquis .'of :Winchester's 
court, ',in ancient demesne, :was ad
mitted in ,evidence, although it was 
not provetl. that it Vias a true copy. 
And the reason gil'en was, because it 

, 

• 

.was ancient; and LOI'd· Hale said, that 
he recollected a case where one had got 
a' presentation to the parsonage o'f 
Gosnall in Lincolnshire, and, brought 
a 'quare impedit, and the defendant 

. ' 

pleaded. an approp~ation; ther~ was 
no license of appropriation produce~, 
but the Court said they 'would in-
tend it~: '" 

(8) 1 Mod. 117. 
(t) Knight v. Dauier, Hard. 323; 

1 Salk. 285. ' 
(u) Hnrd:323; AI. 18. . , 

• 

. . (or) 1 Vent. 257; '), Str. 11:19; 
2 Burr. 1072; 4 T. R. 514. , 

• 

, 

. , 



, 

, 
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, , 'AnT OF· IlARLIA]\IEN'r: ~ ,:.. " '. 
, , 

appropriatio,n isin'issue;~nti the lcing'!di¢etlse"hasbeen'lost, the " ',' ': 
issue'may be proved by other evidi:m:ce (y). , ' '," , "'", 
, Documents ofa public nature, and" of public:authority, are· Public , 

generally' admissible in eviden:ce alt~ough ,their 'aut~l~nticity , :~~j~i.~::I. 
is not confirmed by the usual, and ordmary tests of truth, the ~~mI55~-

, ' f ' . h 'd h " , .' . h blhly 01. obli!1'ation 0 an oat , an t e power of cross-exainllimg t e' 
t:J .' • 

p~es, on w~os.e authority the tl'Uth of the docume'nt~e~e~ds., 
The extraordmary degree of confidence thus' reposed ell such 
docimients is foitnded principally upon the' circumstance' that' 
they have'been;, niade by authorized arid accredited agentS ap-' 
pointed fo! ~e purpose, and also partly on the' p~blicity of, 
the subject-matter to which they relate, and in' .some instances, 
~ pontheir antiquity. Where particular facts are inquired' into' 
ruid recorded' for the benefit of the public] those who' are em;" 
powered t~'act in 'making such,investigations and memorials, are' 
in fact the agents of all the individuals who compose the Public;' 

- .,. 
and' every member of the community may be' supposed to be: 
privy to the investigation. On the' ground, therefore, of' the' 
credit due to the agents so empowered, and of the public nnture ' 
of the facts themselves, such' documents are entitled to, an extra-, 

, , 

ordinary degree of confidence, and it is not requisite that they 
should be confirmed and sanctioned by the.ordinary tests ciftruth;, 
in addition to this, it would not only be difficult, but' often utterly· 
impossible to' prove facts' of a public nature by means of' actual' 
Witnesses examined upon oath; such, for example, as the passingi 
of ,particular Acts of' Parliament, and the making of· pub~ic, 

, surveys (z). > , j" " , . , 

, 

, The Acts of the Legislature are records written oil the roUs of. ~ct8ofPar
P~rliament, and are:ofthe highest and most absolute proof. They' ~~~'ti~'.L 
are either public or private. They are public or general Acts \vhen 
they do or may concern the kingdom at large; they are private 
when, they relate to a parti.mlar class of men, or to individuals 
only: of the former class, 'are Acts which concern the king, aU 
lords of nianors~ or all officers' generally, or all spiritual persons; 
a~l trader~ (a); of the latter, are Acts relating ,to the nobility 
only, orto particular persons or trades (b). . ' : 

, 
, 

0;) liard. 323. 
, . (z) See' furtbet' -as' to the principles 
on whic\t'public documents nre adinis':' 
sible, supra. ,.', : ",' 
. (a)'It seems tliat'ihe distinction be~ 

tween public and private Acts ,was 
not observed before dIe reign of 

• 

, 

, 
• • •• 

Richard' 3d. ' See prefhce to the new' 
t • , • , 

edition of the statutes at large. . 
'(b) If'~ 'lirh·nte: statute 'be recog'.'· 
niZEid' by u puhlicAct,~it! will;iffer.: 

• • • . . • • " • • 1 

wni'l1s','J:je judicirilly noticed; )is 'th,c', 
• <.' ." 

statute'of bail-bonds; 23 H .. 6,c. 9;' , 
whicb~ at nil events,became a public' 

02 

, 

, 

, 

, ' 

, 

, 



Public Act 
01' Parlia
ment. 

, , 

. , • , 

WRITTEN EVIDEN(:E PUBLIC '.DO,CUMENTS: ' : . ' . . 

A . public ,'stat~te requires nO,;'pr!l9£:; ,and wher,e Jt i,~ ;:n~~~sflary: 
to refer ,toone, a. copy .is,notigive,Jl:iu ~vidence,_bnt: me~ly.i 

, r~ferred to, as it were, to refresh the memory (¢); Where- a 
statute is not inexPri~ss terms made a public statute, it is spll 
s1,lch with, a view to ,evi~~'J.ce, if it be ,of a general _and. pu~lic 
nature, affecting, all th~ king's subjects ; an~. therefore ,ithas ~e~,n: 
ruled at the assizc,s;;, tI:ta~ a at!ltut~, as far as 'l.treJated-,to: l,l pub~c 
highway, was to he cpnsidere~ as 8: public-stat?-te,(e). ~o itJs\ 
said that ,the Act, of Bedford Levels) an~ that for ~eb1,lilding\ 
Tiverton, are, from the publicity 'of the' subject:-:ma,tter,p:ubli¢,' 
Acts; ,and.' .th!l.t ,a p.rinted,. cqpy maY,be given.' in' ~vid~n~~ (f) •. 
On the other band, ~'Act' t;>{ ~arliaw.ent,! p.~vaiejn its 'Iiat,u,rE!j 
is . not ma~e: admissi~le' in: evid~n(!~ ~g!lin~t, $t~nger$; ,,~y;,ilie: 
genel'al clause declaring it a pu~lic Act, which ':oilly'~pplieff.o 
the forms of pl~ading, and not to vary the' gene~. nat"'re and· 
operation ()f .. the Act., A'pow~r in an :,Act to levy tolls' on' ,all 
persons usin~. a particular navigation" is not !3utijcient to 'm~ll 
it a publi~ Act a~ against sirangers.(g), . ,.':, 

, . 
Private Act 
of Parlia
mellt. 

Wl Jre an Act of Parliament is or-a: pri'vate nature,proof 'of itjg' 
necessary; for although every man'is boUIid -to 'take notice 'ofiall 

• 

, 

, 

, , 
.. , ., . 

statute when' the statute 4 & 5 Ano.· under the plen of-the general issue in 
c. 16, s. :10, nllW~' the bond Assignable. assumpsit, DOl' ~pQIi. ,the stntute' of 
Samuel v.I¥'t'ans, 2 T. R. 575. 'Saxby usury upon the plen .of non est f(lC~' 
v. Kirkus, B. N. P. 224. to a declaration upon a bond. B.N,P. 

(cI) A. pririte.i s~tute-book! is evi- 232 •. See tit. DEBT DEED PENAL . ., . , 
dence of a' public statuteinot as an 'ACTION USURY HIGHWAy.····, 

authentic copy of the record itself, (e) By Chnmbre, J. MS; C. ,But a 
but as hints 'of that which is s'upposed private Act that concerned RocheSter 
~o be lodged in every mau's mind al- Bridge, though printed by ltnslai, w~ 
ready. Gil. L. E. 12; 2 Snlk. 566;' not allowed in evidence. L .. E. 89, 
10 Mod. 126. 216; Bac. Ab. Ev. F. ·pl •. 14,· tam. quo A private inclosure 
The Courts'take notice of all public Act, containiug clauses respecting pub
Acts-of Parliamimt, and itis unneces- lic highways, is, as to those cIuses; 
sary to plead, the!Il; but.private Acts a public Act. R v. Utterby; Linc6!ii 
must be specially pleaded. Bu!; Ni.. Sp. Ass. 1828., ~rd C.B. Parker 
Pri. 152~ Lord Be17Ulrd v. Saul; i Str. permitted the printed statute 'con-
498; Ld. Raym. 89. But although cerning the College' of Physicians t~ 
public Acts will be noticed by the be read from'the printed statute-book, 
Court when the party insists upon printed by the king's printer. Gil. Law 
them by way of defence, the defimce Ev. 10. 13. 
itself must be pleaded. AIl, where n. (f) .B. ~. P. 225, p~r Holt, C.J.; 
defendant means to insist. upon the 12 Mod. 216. See Pothier by Evans, 
statute of limitations, or the stlttute vol. 2, p. 152. 
of usury; unle9~ he plead the ~efence (g) Brett v. lW-zles,' 1 M. &M. 
specially, he, cannot. rely upon the 417. 
statute of limitations in evidence 

• • • 
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, ACts,whicll concern the ldngdpm \at iargt!, he is 'not ,presumed' to 
be-~cbgnizant of'.tbose A'hichnierely concern the private ,rights .of 
another (h). The usual proof is by means.ofa copy'proved upon 
~ath to have beenexainined- with. the' parliament roll. . It. may 
also be pro~ed by ,means of an exemplification· under the'gt'eat 

. senl(i) •. 
, , In some cases' it. is directed, that a copy printed by the lOng's ~ct or Par

printer shall' be admitted iii evidence; and then it seems that ~~:;:~ed. 
the production of a copy purporting to have been so printed is 
lmfficient (k) • 
•. ' ,Where a party appealed against the act done by another under 
a private statute, it wrurheld that the appellant was: not.. ·bound 
to prove, an eXlW\lned copy of the roll, and that a, printed copy 
",as sUfficient (l). ", . 
. . : By :the statute 41 Geo. 3, c.90, s. 9, copies of the statutes Irish eta
of Great Britain and Ireland prior to the Union, printed by the tutes. 

priilter duly authorized, shal1-.be received (mutually) as conclu
siveevideilce .,of the several statutes in, the coUrts of, either 
king~om, ' 

• 

, : lThe recital in ,the preamble of a .public Act of Parliament of. a Recitals in 
.!-1..}' .~ t' 'd ' th' f th t' ~ t Wh Acts of Par-pUll IC laC, Is.eVl ence to prove e eXIstence 0 a lac.. . ere liament. 

an information for a libel alleged that ;outrages had been com-
mitted, . in particula! pa~s, of the kingdom, the _ preamble' of a 
public 1\ct reciting the fact was held to be admissible evidence to 
support the averment: for every subject is, in contemplation of 
l~w, privy tathe tU,aking of such au ACt (m). '.. 
·.Acts of state may be p:roved hy: a production of the official Actsof 

printed document authorized by Govefllment. The Gazette (n) :a~~tte, 
is, evidence,9( ~ll acts of ~tate, and of everything .done by the 

-

. (h) Dac.Ab. Ev. F.; GU. L. Ev. 13; 
In: the cns~, of The' College 'w PII!I:' 
sitldns v •. JVett; 10,Mild. 353; L. C. J. 
Parker'.is .. said'to . have admitted: the 
printed: statute :to ,.he ,evidence of. Ii 
private: Act ·of Parliament touching 
the interests of th!!lcollege. Dut seo 
Lofd'n;aym,·472'. '. 
. (ij 'Bee tit.: EXEMPLIFICATION, 

(k) Upon nul'tiel record, pleaded 
to the Composition Act, Holt, C. J, 
held, that n copy printed by tho king's 
printer was not sufficient, and that au 
e'xeniplification . was necessary; 'but 
said, that an, Act printed by the king's 
pririter was always goodevidcnco· bc~ 

, 

• 

• 

foro'a jury. Anon. 2 Salk. 566. Where 
an indictment sets out the title of an 

• ••• • 

old statute (5 Eliz. cap. 4), agreeably 
• • to Ruffhead, which differs f~oni a 

copy' of the Act'lately prulted by the 
King"s printer, -tho' Court refused t6 
dii'ect· an acquittal witho,ut proof of 

, " 

ail examination df the parliament-roll. 
Rer vo' Bilrnitt, '3 damp. 344. Ellen
borough, d. J. i813. . . 

(I) R. v. SIUJw, 12 East, 479 •. ' 
(m) R. v. Sutton,4 M. & S. 532. 

, . , 
(n) A gaz,etto purporting, to be 

printed hy the'King's printer, must be 
taken to he the London Gnzette. '.R. 

, 

v. Holt,5 T. R. 439. 
o 3 

• 

• • 

• , 



Gazette. 
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• 

• 

, 

• 

• 

• 
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'·.i98 WRiTTEN ',EVIDENCR-. ,P.UBLlO ;.D,OCUMENTS: 
, 

.king.ili;his regal cap!i.c,ity, as to .prove· an avennentthat divers 
'addresses had, been presented 10 the king.( 0) ; for having heen 
received ,by t~e 'king in his public capacity, they become acts of 
,f!tate. So the Gazette is evidence tu prove the king'a procla1flati~m, 
:as f9r pcrformance of qUil:rantine. So the pl~ted proclamation 
of peace is evidence, without examination with tli.e parliament 

, ioll (p). A,nd it was held, ,that' a proclamation for the discovery 
of certain offenders, which recited that outrages had been COm. 
, . 
mitted in certain districts, was evidenc~ .to satisfy an averment, 
in an information for a libel, that such outrages had .been so com. 
mitted (q).. S~ the articles of war, published by the king's 
,printer, are evidence;o~. such articles (r). Th.e .proclamation for 
l:eprisals in the Gazette is. evidence of .~n existing war(s). ' 

But the Gazette is not evidence to prove a particular military 
appointment (t), nor to prove,particular facts betwecn individUals, 
and ,therefore it is not evidence in an action to prove the appoint. 
:me~t of ;()nepf the.,parti~s to a)cornm~s~io.n).n th~ apny, :u~I~8 
(at least) the adversary refuse to produce the commission, which 

, is the best evidence (u). But it is e,vidence, as a medium to prove 
notices; as ,of the dissolution of a 'partnership, which is a fact 
usually notified in that manner (x). But without proof that the 

- (0) R. v. Holt, 5 T. R.436. The 
king's proclnmation is not Jloticed by 
the Court ,~ithout the production of 
'the pazetto. Van Omer-on v. Duwick, 

, 

2 Camp. 44; 12 Vin. Ab. 129; Du-
• 

pf'!}' v. S1lepherd, 12 Mod. 216. In a 
prosecution for murder, the articltls 
of wnr ought to be produced to show 
'~ow (ar the pri~oner ~a5 bound to 
obedience to the dec ens ed, who was 

, , 
Ilis s\l~e!III~' Ibi~. In the C(J8~ of the 
~ttomey-Ger.erf!l v. 7'heakStcnie, 8 Price 
89, it ,wilS peld that the Gazette was 
s'uffici~n't i}viden~e of a. proclnmation 
issued by the council, becnuse it;9 a 
public act' regarding the Crown and , ' 

the government, and' must pass the 
grentsenl before i~cnn be ndmitted into 
the qnze~te. In Generfd Picton's case, 
Howell's St. Tr. 493, thi} Qnzette was 
admitted to prove th~ articills !1f cnpi-

o • • • 

tulation for the sUfl'onder of nn islnnd. 
• I' • •. \ 

. (p~ Bnc. Ab. ,Bv. F. D0!lg. 594, 
in n. ' B. N. P. 226. Ca. K. B. 216. 

, . , 

Queich'&ease,8 Stnte Tr. 212. 

";'<!J)' it'~. Sutton,4 IlL & S. 540. . '" ' . ~ . . 
. , , . 

, 

, 

(r) R. v. Withers, cited by Dullcr,J. 
5 T. R. 546, ns the opinion of the 
Judges. See above, note (0). 

(s) Fost. C. L. c. 2, s. 12. Public 
notOliety is, it is snid, sufficient' evi. 
dence of the existence' of n ~nr; ib. 
:lJld 11 Ves. 292; and a declaration 
of war by a foreign government, 

, transmitted by the Englishambassador, 
and produced from the secretary or 
state's office, is ~videD(;e of tho com
mencement of war with' a foreig:! 
~tn~e. Tilellll~'on v. Gosling, 4 Esp~ 
C. 266; and see 1 Dodson Ad. R. 

, 

~44. Documents transmitted' by 
British consuls, stnting the arrival or 
yessels. at . particular ports, nre 'not 
evidence. Robert., e~ all. v. Etiding~ 
ton,4 Esp. C. 88. Andsee Waldron 
~'. Coombe, 3 Tnunt. 162 • 

(e) '!?-. v. Gard1lel', 2 Camp. 513. 
• • 

(u) Kirwall v. Cockburn, 5 Esp. 233 • 
~.P~ ~" y. qcird'.l.~r, ~: Camp. 513. 

(.1') Leson v. Holt, I Stnrkie's C. 
IOu. (Jraham v. Hope, l~cnke's C. 
154. Godjrc!J v~ Muroulc,'11 Peake's . '. .' . . 



• 

, 
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, " 'PUDLlC AcTS 'OF Tun cnowN~" , lD9 
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pnttJ to,he'affected by the notice' read the particular ,Ga7;ette in 
which it is contained, such evidence is very weak ( y); And it 

. . 

, 

, 

" 

seems to he incumbent 'OIl those who dissolve partnership to 
give special notice of it to those with whom they have had derd-
ings (z). Notices of bankmptcies in Gazettes are made sufficient 
,by express legislative provisions. . 

• 

. TJle journals of the House of Lords have tilwaysbeen admitted JOllmnls of 

as evidence of theil' proceeding:! even in criminal cases (a); and !~~ ~o~~ 
the journals of the House of Commons are alio admissible for mons. 

the same purpose, but this was once doubted, because they are 
not records (b). An unstamped copy of the minutes of the Te-

versal of a judgment in the House of Lords, without more of . 
the proceedings, is evidence of the reversal (c). The journals of 
the House of Lords are evidence to prove an address of the house 
t'l the king, and his answer (d), in order to support an averment 
in an information, that certain differences had existed between 

, 

the 'king of England and the king of Spain. But the journals 
nre not evidence of particular facts etated in the resolutions, 
which are not a part of the proceedings, of the house. Upon 

·the indictment of Oates for perjury, a resolution of the House of 
Commons of the existence of a popish plot was rejected as evi
dence of the fact (e) • . In Knollys's case it was held, that, upon 
a plea in abatement that the party was a peer, a replication was 
bad, which alleged that th~ peerage had been disallowed by the 
Lords (j).' , 

, , 

. All public acts done by the Crown affecting the possessions Public Acts 

and revenues of ~he Crown, are to be considered as public Acts, 0Cf Ihe 
... . . rown. 

and are admissible m eVIdence as such. An enrolment of a lease 
of lalldsbelonging to the Crown In right of the duchy of L~
caster is admissible (g), on account of the interest of the Crown 
in the duchy of Cornwall and its revenues. 

A caption of seisin taken to the use of the first duke by per
S'9OS assigned by his letters patent for that purpose, was held 

• 

C. 155. D. Gorllam v .. Thompson, 
Penke's C. 42. ' . 

(y) 1 Starkie's C. i 86. Ree 
PARTNERSHIP. 

(z) I Esp. N. P. C. 171. Gorham 
v~ Thompson, Peake's N. P. C. 42. 
J~kins v. Blizard, 1 Starkie's C. 
4,~e. . . . 

• 

(II) See Jones v. Randall, Cowp. 17. 

, 

(b) Ibill. 
(c) Ibid. 
(d) Franklin's case; 9 State Tr. '259, 

cited by Buller, J. 5 T. It. 465. AmI 
see 4 State Tr~ 376~ 445; Doug. 
572• . 

(e) R. v. Oates, 4 State Tr. 39. 
(f) 2 Salk, 509. 
,(g) Ki7l!lerslf!j v. Orpe, Doug. 56~ 

o 4 

, 
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~f~~c Acts ~mjssible as·a pub~c A~t in evidence to show the ri~hts of the' 
Crown. duchy (It)! . ' . . . 

• 

Ancient 
surveys 
under 
Butbority. 

.' . , 

,A book in which leases were enrolled and kept in the custody, 
of the auditor of the bishop of Durham, (who is a patent officer 
within the county palatine), is· a, public muniment. ' . And there
fore where search had been ineffectually made for .an origiual 

. lease and the counterpart to " ~ lessee under the bishop" it 
, was held that such book was admissible as secondary ev5.dence 
, of such lease (i)~' , ' • 
, 

Ancient surveys, taken lillder authority, are also evidence. 
])omesday-book was a, surVey made of the' king's lauds in the 

, . .. ' I..'". .' ,. 

time of William ~h~, Conqueror;, and when, aques~on arises 
whether a partieul~ manor be of ancient demesne or not, that 
is, of the socage tenures which were in the hands of Edward the 
Confessor, the trial is by i~spe<:tion of D.omesd~y-b~ok, which is 
preser.ved iu the Exchequer(k)~ , In the. ~xchequ~r ,also is, 
another ancient survey, which ascertains the extent of'. the king's. 
ports(l). The valor, benejidorum, 'a Valua#on of the 'profits of 
spiritual . preferment, made under . a . commission from pope 
Nicholas III. A. D., 1292, is stilI preserved in the Exchequer,. 
in the office of the king's remembrancer. In applying the 
restrictive clause in the statute' ~1 Hen. 8, concerning plu
ralities, and the exemptions from itl to college livings, their 
l;a1ue is ascertained by this' survey (m). When the first-fruits and 
tenths, on the abolition 'of the papal power, were annexed to' the 
Crown, a new valor benificiorum was made, by '\Yhich the clergy 
are at present rated (n). A survey, elated U)63, from the First-

• 

(") Bom v. Brenton, 8 B. & C. 
743. And the saine rules are appli
cable whether the lands and'revenues 
are lit any particnlar time ,vested ill 
the duke of ,Cornwall' or: the King. 
Held therefore, that us the enrolment 
of a lease in the duchy office would 
be good evidence of a lease if the 
Crown alone were interested, it "liS 

elJually 80 in the elise of a lease by the 
Duke. Ibid. 756. , 

(i) Humble v. HUllt, Holt's C. 601. 

A book produced from the chapter
bouse of the dean, &c. of S., kept by 
the chapter clerk, and purporting to 
coo min copies of lenses, &c. granted 
by the dean, &C. heW to be in the 
nature of n public documentJ and IId-

mitted In evidence to prove reputation 
as to boundary of a parish. Ccombl 
vo" Wet~,1 M; & M. 398., And aCD 

Hwnble v. Hunt. Holt's C: 601. 

(l~) Hob., 188; Gil. Ey. 78, 2d ed. 
Trial per Pais, 342 ; Bac. Ab. Ev. 
633. 'A very faithful copy of this 
document hftS lately been printed by 
Government.· , 

(I) Gil. Ey. 78 ; Bae. Ab. Ey. F. 
(m) 2 Lut. 1305; .1 Cro. Car. 445; 

2 Gwill. 536. First Report of dle 
House of Commons on Public Reconls. 

, 

, 

(n) 1 Contm. 285 •. This wlci- bene
ficiorum i~ commonly called the king's' 
books, a transcript of which is given' 
in Bacon's Liber Regis, and in Ecton's 
Thesaunls. ' '.' . 

• 



-' . '.' . ~ . ," 

" fruits office, ,Qf-·,e~"PQases8iofill of:;tlm;' nunnety' :.of·_S~\ Mary Ancient, ~. 

h th lIs f 'Y k ' dmitted to ' .,. -l.., surveys wit out e wa '0 ,or "WM a, ' , '; prov~a:V1car s ,ngut under 
to certaiutithes, f:tlthough the originalcotnmi~sion was: -lost (0). authority. 

, . 
Parliamentary sur:veys under, the Commonwe"lthp,re,als/),admis-
sible (p) ;~d ·where the. o~iginals ha:'r'~ Peen lo'St/.as many were 
at the time, of ·:the ,great. f;.re. of: London, 'copies, of 'them, t$en. 
noIll·,u~susp-ec·i:ed 'repositories,. ·hl1-vea,iso· ~een .. admitted, (q). So 
great is the ~'eputed, accuracy of- these BUfyeys) ~hat 'thElir sil~nce 
as to an alleged modus has been considered to: b~ strQIigevidence . " 

against its existence (r). On the ·s~me! ground, an, inquisition 
taken inJ730, l>y the direction pf the· Ho~se, of. Commons:; has 

. ' 

been received as -conclusive, evidence: of the tenure .. and' fees of 
the different offices to which it· relates (s).' And,as'it seems;, upon 
~he same-pripciple, inquisitions under puhlic·com~issions,but of 
limited extent, have also been. received,as· in the ·case of Tooker 

• 

v. T/te DukeoJ Beaufort. (t), , where it,was held that a-return to . 
it commission out oCtile Exchequer, in the reign of. Elizabeth,. to 
inquire whether the prior of St. Swithin" or the Crown, after the . 
dissolution of the priory, ,were seised' of ce1taiIi 'land's, was evi-
dence. So iIi the caSe of Doev. Harcourt (u), 'it was held :that 
a survey of lands, belonging to the, prebend of. iheMQor of 
St. Paul's, ,was admissible evidence ~rrainst the lessees of the 
prebendary. ' . ' ':.. 

, ' 

, An ancient~tent of ctown ,lands" produc!'!d· frdID: the proper 
place', of depQsit (t.h.e lord t.reasur~r's l.'~!ll~mbranqer's office), 
purporting to have. been taken by the stewt\1'd .of the: king'a lande; 
\lIld following in its co~t~ction ·tpestat. 4 Edw. 1:, 'wllS' held 
~o be admissible, on. tb.e pres~IDptiQn that it had been· taken 
under proper lluthority"altho"Ugh the co~ssi9I1;~uld'· not, be 
found (v).' 

-

.• Similar. to these in their nature, but'differing in point of autho- Terricl10 

rity, are old terriers, 'ot surveys, whether 'ecclesiastical> ort.::mpOral, 
which are admissible to prove old.-tenures' or boUIidllries;(io)~ 

. -' 

(0) Kellingtcm v. Master, ~c. r:f 
Trinity College, C~bridge,l: Wils. 
170. U,uJerhill. v p' _Dur.ham;~, G,will. 
542. " ,:' " , 
" (P) Blwulell v. 7?l,Omp,nn, 1M. &8. 
292 j 11 E8s', 284. . ' 

(1[)- Underhill v. Dwham, ~ ,Gwill; 
• 

542; 4 Dow. 325. Greenv. Proude, 
1 Mod. 117. .' .' " . 

(r) 1 M. & S. 292; 11 Ea&t,284. ' 

• 

(8) Green v. Hewitt, Peake's N. P. 
C. 182 j: Peake's ,Ev.J~7,·3d~. 
, (t) Burr. ,148. .' ' 
. (u).I?~ke'sEv. 84. , 
, (v)·,.:Rowc ,.Vo ,BrentQ!l,i 8. B. &. Co 
747· . ' 
,(f:D) ,B. N. P., ~8; ~a~. Ab.>,Ev.F. 
Gil. Ev. 78, 79. 'Chapman \'. CotDlan, 
13 East"10. An unsigned map, or 
terrier" is not 'evidence. Jim'l, ckrk, 

, . 

• 

, 



Terriers. 
, 

• • 
• • 

ProoCu to 
place of 
deposit. 

., . 

, 
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Such boundaries ,are ,artifir~iti.land arbitrary,and ·cannot. be esta
.. blished by the -testimony of eye-witnesses"; in such cases, there
.fore,unless surVeys of antiquity and of authority were admissible, 
all' evidence.would frequently be excluded. It is, however 
.necessary to clothe such evidence with some autkority,: in order 
to distinguish, it from the mere inacCl,rate description made bya 
'stranger(x) .for purposes unknown~ Ecclesiastical terriers, which 
.contain· a detail of the temporal possessions of the church in 
everY parish, are made by virtue of an ecclesiastical canon ty), 
.which c:Urects: them to be kept in the bishop's registry, and it is 
'not unusual to deposit a copy in the chest of the parish church. 
These being ,made under authority are admissible evidence as a 
species of ecclesiastical memorials or records of the possessions 
of the ,church, and are as strong ill their nature as any that can 
be adduced for such purposes (z). . . 

· It 'is,' in general, essential to the reception of ancient instru
ments of this 'kind, and indeed of all others, whether they be' of 
'a public or private nature, such as public' surveys, inquisitions, 
or ancient deeds, that the authority of the d0c11ment should be 
established by the only kind of' proof of which it is in general 
capable; that is, by proof that it came out of the proper reposi
tory; A document, purporting to be an endowment by a bishOp, 
but without his seal, and an inspeximus of the bishop lmder his 
.seal, were rejected, because they came out' of the' hands of a 
mere private person (a). In the case of Michell v. Rabbetts (b), 
it was held that an ancient grant to an abbey, in a manuscript; 
intitled, " Secretum' Abbatis," kept in the Bodleim library at 
Oxford, was' inadmissible, for want of proof of proper custody. 
On this authority also, it was held, by Lawrence, J. that an ancient 
grant to a priory, found amongst the Cottonian Manuscripts in 
the .British 'Mu~eum; witho~t proof of' connection· between the 
possession of ~he grant, and an interest in the estate (c), could 
not be received in evidence. • • , 

, 

Papers delivered by the son of a deceased rector to the SllC-
, 

• 

v. Lewis,4 Esp. C. 1. Though it pur
port to hnve been taken by competent 
authority, and have been genernlly ~e
~ived as authentic. Pollard v. Sectt, 
Peake, 18, cor. Lord Kenyon. And 
.see .Atking v. Watson, 2 Anst. 386. 
Lygon v. Strutt, ib. 601. 

(.r) See' the principle, .upra. 
t (y) 87th. " ' .. ' 

'. 

(z) 3 Pnce, 380. 
, (a) Potts v. Durant,4 Gwill. 1453. 

(b) Cited 3 Taunt. 91, 
, (c) SrDinnertoR v. Marquis of Staf

ford, 3 Taunt. 91. Earl v. Lewi., 4 
Esp. C. 1. So it must be proved 
that records, when produced, Clime 
out of the proper custody1' ~ StUrkie's 
C.18S· - ..... 

, 
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cessol'~S attorney, as old parish documents, are' sufficiently'iden- Proof)s to 
.,. . al' I d place of 
titicd by. the attorney WIthout c hng t 1e son ( ). deposit. 

An ancient extent of .crown lands found iIi the proper office, . . 
'and purporting.to have been taken by a steward of theking's 
lands, and following in its construction' the directions: of the stat • 
. 4 Ed. 1, will be presumed to have bee,n .taken urider .proper au
,thority, although the original commission cannot be found (e). 
· To show the authenticity of eCGI.e~iastical terriers, .it .must be 
proved that they were found in the proper repository, the bishop's 
registry, or that of ~he archdeacon ofthe diocese (j) .. As.against. . '. 
~ prebendary .of Lichfield, a terrier found in the registry .of the 
.dean and chapter of Lichfield was held to be admissiple (g), . on 
the ground that the terrier was sufficiently connected with the 
place in which it was found, and because it was found annexed 
to an old and nearly cotemporary lease (h) • . But .one found in 
• • 

the cbarter-:ehest ,of Trinity College, Cambridge, which had pro-
perty.in the padsh, w~ held to be inadmissible (i). A terrier is 
~l~ays strong .eyjdence aga!nst th~ par~on, but not. for .him, un
less it has been signed by the churchwardens also, or .(if they 
be nominated by him) by some of the substautial inhabitants, 
:Without which it deserves (i~ is said) little credit (h). A terrie~ 
imperfect, because it has not b~n signed by the yicar, is still ad
missibl~ (l). Upon a question .of title between the ·:vicar and 
•• • •• • • 

rector, a terner, slgne~ by the ~hurchwardens, hut not by the 
vicar, was held to be not only a.dmissible, Jmt to be even stronger 
evidc.nce for the. successor than if it had been signed by the vicar 
for the time be~g; and it was held to be noobjecti,Qn, tijat it 
was not signed by anyone who claimed unde;.- the rector (m). Old 
terriers, signed by the ~ector, churchwardens, overseersand!!oroe.of 
~he resident parishioners, wer~ held to be good evidence ' for the 
rector, to rebut'the presumption of a fm'm-modus which was at
tempted to be established, ~lthciugh suchterrie~ w~e not proved 
to have been signed by any person interested in the farm (n) • 

• • • • • • • •• • • 

(cl) Earl v. Lewis, 4 Esp. C. I. . 

(e)Rorre v. Brenton, 8 B. & C. 737. 
(j) Atkins v. Hutton, 2 Anstr.386. 

Miller v. Foster, ibid. 387, in not. 
4 Gwill. 1406. 1593. 
· (g) Miller v; Foster, 2 Anstr. 287, 
• 
10 lIote. 

(h) 4 Gwill. 1453. 
(i) Miller v. Foster, 2 Anstr. 416, 

in note, 4'Gwill. 1406. 
(k)D. N. P. 248. Earl v. Lewis, 

'4 Esp. c. 1. 

(I) 4 Gwill. 1615. . 
. (m) IUingi.llf1lVh v. uigh, 4 Gwill. 
1615. . . 

(n) M!Jtt~ V. Harril, 3 Price, 19. 
'\V cod, D~ dis.$entient~. He. agr!!ed 
tillit, as to such terriers as affected the 
P!lrish generally, it would b:! sufficient 
if they were sign,ed by any. of the 
parishioners; but held that their sign-. '.' ~ . . 
ing' n terlier would not make it ad-
missible to affect II farm-modus. 
• 
. ' . 

• • 

• 

• 

• 
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J?U~lic:' , ;:,' : ,:'Fhe: ltingrs':sign:...ml\Run!,uau1tb.oriiing the~ rel{!ase'ofa piisoDel', 
bcen~e~.. .• ·d ' t '"" th lru-.o1"t' f h· b· t I' , (' ') , grantsoild' IS eVl ence 0 P!:'Ore', e', "'5~1 y:o " IS: emg:,a : arge () ," '" 
certifica les. ,', ~ 1.1he .Jic.ens,eof~the pope, during ihis: supremacy in'this kingdom, : 

is' eViderice' of'.an,· impropriatioir (p). ' :80' his bull has been ad.;. 
mitted 'to! show: tIl/if} : lands" belonging to a ~onastery were dis~ 
char!!'ed 'of: tithes;,a1l'thel'time.,of' the dissolution (q).' But it is 

I:> , 

saidithat:a copy of,a bull is. not evidence (r). ' So an endowment 
byttbishop~un:der:his seal'(s),. would be evidEmce'if deri~ed from 
the .. proper custody. " ' . , ' , , 

Certificates.. ·Certifieates~ and other 'documents roade by persons entrusted 
, .with authority for: the purpose, roay also be considered as public 
: documents,. and they are evidence against all, to the eXtent of the 

officer's authority; of the facts which he is directed to certify. For 

• 

• 

whel'e tlie law has appointed a person to, act for a specific purpose;, 
the law ttlust, trust him as far, as he acts under its authority'(t). 
Th~refore the indoraementof the officer upon a deed of bargain 
and sale is, evidence or its enrolment (u). The chirograph of a 
fine is· evidence of the fine" because the officer is appointed to 
give 01J.t copies (if, the agreements:· between the parties that are 
lOdg~d; of'.record." ,Wherever it is an essential part or'the offi.ce~'s 
cItity to:deliver out copies ora record, such copies are evidence (.x). 
Where. a' Court .has fori~ own convenience appoirited office~s 
tcy,Dlake' ouii' copies,- such '~opies ar~ evidence in' that Cdurt" 
with9uHurther proof, but not elsewhere. An' office copy of de
pbsitions -is:' admisaibleineq uity, without, examination with the 
l"611,rbut is:not"receivablein a court Of law (Y)., By the 7 &. 8' 
,Will., 3" c.' 7, 's~'IJ, -tlie,entry in the book kept by,the clerk of the 
, . . . . . . . 
Crown' fOl',entering' returns, ,alteratIons arid. amendments, .or R" 

copy of so muchas'l'elates·to the return, is made evidence in' an 
action for a'false ,or dou~le' return. So by roany other statutes, 
al1thoriz~d entries and documents, which will be noticed in their '. .. .. 
proper 'Plac~s,are made, evidence (z). 

" ' 
, ' . , 

(0)' Miller's case, Leach, C. C. L 
ad ed. 69. 
:: (P) l!al!D!, 4~7,; G~I.Ev; 6; Bac. 

Ab. Ev.F. , 

, M LOrd C/q,nriClJl'de's cQ$e~ Piil. a8. 

. (f') ':Brett v." Ward,Wincb. 70. 
But:qll. 

(8)' Potts V'. Durant; 4 Gw&1I. 1453. 
'(t)B.'N. P. 229. 

" ' 

, (uf Kinnersley'v. Orpe, Doug. 57. 
, 

(.1')' See Black v. Lord Br~ybrooke, 
2 Starkie's C. 7. 13; and see'oelow, 

tit; JUDGMENTS' JUDICIAL Docv • 
MENTS. " , 

, ' 

" (lJ) B. N. P. 229. Black v. Lord 
'Braybrooke, 2Stark,ie's C.,6. Barnard 
v. Newt, 1 Carr. & Ii: C. 578. 

, 

(z) See' 3 W. & M. C.9. 9. 7, as 
to examinntion unr.ar Mutiny Act. 
Where upon n question as to the de· 
livery of a cask of whiskey, the Court 
below had decided upon the effect of 
extracts from the' excise books, and 

, 

the certificate' of n ,commissioner of 
excise as to tlie accumcy of the books 

~ 



, 

. .' -. ' , . ..' " 
, , . " . . . , . 

, 

, p,Ublie:re"";i:ltefs,,:altb.ougn: not :ol'igiri~lyi inferiilr4 foli Itha pur-l PobliciW!-'i 
::.- giJltjlra'lOfJl: 

'poses ofeViden~; ar~'gene~y1tdinis~bleiri:,~~of~th~lfti~t8 ~ari9~;:" 
to :which 'they 'relate, .for illey~are: made: byipemonsf:m::an;,ofllClai 
situation, whose-dttty:it is' to lllaktdhe,;entries flccdrately'iof:the 
facts imme<;iiately within their knowledge.,' These ~te;,the,r.egis-
ters,(a) kept in 'churches,',orbaptisms, marriages, a)l~L bU1·ial$(b.)~ 
Although the 'entries ,are first ,made ina. day~book, s~cll'\<layj1boo~ 
is ,not evidence- wh,en, the ,C'.ntry haS ,been J,nade in. the p~gist.er.(c). 
And t~ere(oi.,e~: wh'el'e, in, theday-pookthe,letters, BB, were. 
~dd~d, ,which were explained to mean b~s~bl?rn, liut,werenoj; 
added in. the subsequent entry in the. register,' the Court held 
that the entry in the. register could not be controlled or altered 
by the entry in the day-book, for there co~d no~ ,be two regis.;. 
ters in the same.parish (d). ' An entry in the regiSter of baptiSm . " 

, . , 

from 'which such extracts were taken,· 
. , " 

the House of. Lords' reversed 'the 
judgment as having heen decided upon 
imidmissible- evidence; , E.:cise liooks; . 
as' public ,docnrminf;5; ,might, be re,' 
ceived; ,o,r if on accPulltof public con·· 
vcnieuce" the originals 'co~ld not" be 
produced;;c;xamined ,copies- ou' oath, 
might be, :produ¢ed. '.Dunbar ,v. 
Harvie. 2 BIi;a51. " 

(6) T~cse were originally insti
~uted at the' instigation of Lord Croni
well" who (temp. ,H. 8.) was Vicar-, , 

general tQ,' the ,King;,: lind before 
, 

whom all wills to the value ,'of 2001. , 

were to ,!;Ie pr~v,ed.11rls appointment 
was afterwards confirmed by ~be in
junction of Edward 6th, who ,directed 
that the registe~ng_sholl;ldbe in the 
presence of the parson and ~hur9h:
wardens, on II Sunday"and that' the 
book should be kept locked in the 
church, the vicar and churchwardens, 
having keys. See Salk 281; Gil. Ev. 
76. See also the Marriage Act, 26 
Geo. 2, c. 33. s. 14, which directs that 
immedilitely after, the celebrotion 'of 
every marriage an entry thereof shall 
beimade in such register, in' which it 
shall be expressed ' that, the marriage 
was celebrated: by banns· or license; 
and' if both or .eithcl' of the parties 
married hy lic!lllse be llllderagt', with 
consent of parents or guardians, nr. tho 

, 

,. . ",. . 
case shall lie ; and' shaH De 'sigriedliy.: . '" . 
the minister with his propel' addition;: 
, 

and also by the parties married, imd 
atte~ted by two cr~ible! witnesSlls. 
l;ly, the s~at. 5~ Geo. 3" .c.146, s.", 
c.opies of ,repsters verUietl "hy" ,tbe. 
o,fucjating Illin.istfl.r of the }llIrish'shall , 

,~e t.~nsmitted.3JlnQally by thechurch-, 
war!Jens"aller they"or one ,of them;, 
shall have sign,ell. tb~ lIam~, .. to' the 
J;egistrars, vf the ~o,cese. ; Provisioll&,' 
Qf II similiir na~ure, h~d been ,Illude ,by! 
~he panoDS,Qf 1603, but ~beee preacr;p;.; 
tl{lll.B hJld .fallen into 4i~s~.. '~C6 
13urp's Ecc., Law,', :l95;, Gibson's 
~o.delr, 204; a~ilVol. II,''iit. '-
RUGE. , ''-', ' , 

, 

, 
, " , 

. m Sid. 7.1; Godb. 145. " " . ,~ ... " 

. (i;) 1l?:ag v. ¥% S~r. 1!l73'; per 
Probyn and Lee, Js,", Page, J. dil.-, , . ", , 
sentlente. ' . , 

, (tl) Mag v; Maj, Str.'i07a. "Lee v. 
lIfeecock,5 :l!;sp. C. 177 •. Ifihe 'entry 
in the day~book" which represeDted 
the plaintilt tO'be megi~mate, '~ad 
been made under the direction oftbe 

, , ' 
~eputed father and mother, ',the e'l1i;' . ,. . 
dence would,it seem,s, have b,ee~ ad, 
missible as the declaration of a de:-, " 

ceased pareni; In the absence of 
, ' 

such evidence; it appeared to be no-
thing mOl'e' than a private' m'cmoriin
dum, made for the purpose of assisting 

, 

the clerk toJnaICe up the register. 

, 

, 
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Public joe-' by u/mibister,of the:baptisin:of' a,' cliild' which' had: takeq place 
'giutersofll' be~ 
parish. . loie he ~'~came minister, alld made on the information of the: 

clerk, is . '~dmissible:evidence,'neither is the private memorall;" 
dlim Of th,.,£erJ,;,who was present at the baptism (e). 

, . .. . . 
, The books of the Fleet'prison are not, it is 'said, admissible in 
evidence to' prove' a marriage; for' they are' not made under public 
alithorit)TCfi. Nor is the copycif a registt~r of a foreign chapel 
admissible here to p~ove ii marriage' abroad (9)' Neither is the' 
copy of a register 'of baptisoi in Guernsey (h) ; nor the register of 
a. dissenting chapel (i). 

, 

An ~ntry in a register, like any other public document, may be 
proved by means of an examined copy (It); and it is of course 
u~ecessary to give any proof by means of the subscribing 
witnesses~ or'to prove their hand-writing (l). The register is no 
pI:oof of the identity of the parties (m); nor is it evidence that 
a party was of the 'particular age stated in the register (n). 

, • • • • • 

(e) Doe v. Bra!J, 8 B. &.,C. 813. 
, (f) Reedv. Passer, Peake's C.231. 

DOe d. Orrell v. Madar; Hll!Jwood v. 
Filillin, Peake's C. 233. Hamard v. 
BurtbnWood, ib. (n). Cooke v. LoJJrl, 

, 

ib.But semble, that on n question of 
pedigree, the books of the Fleet are evi
dence' to 'show the' name by which a 
woman passed when she was married 
there. La;crer.ce and othtr&v. Dirtnl, 
Peake,,' 136;, l' Esp. 2ia. And in , ' , 
Doe v. llc!Jd; Shrewsb. Summer Ass., 
Heath, J.~ admitted them in e\idence: 
See Penke's Bv. 87. 

• I • ' 

(g) Uader v. BlJ1'1Y, 1 Esp. 
Whilellelul v. Wynn, 1 Jac. & Walk. 
463· ' 

(h) Huet v •. Le Mesurier, 1 Cox. 
Cas. 175. . • 

, 

(i) For it is not a public document. 

senter's child, in a book kept nt Dr. 
WilIiams's'Library ill Redcrosil-street, 
was held to be inadmissible evidence. 
:&: parte Ta!Jlor, 1 J. & W; 483.1n 
order to establish the detenniitation of 
a life estate, hearsay evidence of the 
death of the cestui qui vies is not, as in 
a 'case of pedigree, sufficient; nor nrc 
the register of a dissenting chapel,' 
ot'inscriptions 'on 'th~ tombstones, in 
the adjacent burinl;ground, receivable; 
Whiltuek v. Waters, 4 C; & P. 375. 

(k) Birt v. BarloTlJ, 1 Doug. 173. 
"They arc in the nature of words, and 
need not be produced or proved by 
subscribing witnesses." Per Ld. Muns" 
field, ib. 

(I) Birt v. BarZ(JTJ), Doug. 173. See 
Drake v. SI1I!Jth, 5 Price, 369; tit. 
TITHES. 

(m) lb. Doug. 162 •. See tit. POLY
GAMY MARnIAGE. 

(n) Wihen v. Lw, 3 Starkie's C. 63: 

Phillimore, 315. A register of bap" 
tism of the child of a dissenter (twenty" 
five years after the alleged birth), con
taining the words " said to be born," 
&c., being mere hearsay, and informa
tion, and therefore of no assistance in 
establishing the fact, was refused to be 
allowed to remain as a part, of the pro
ceedings. Duins v. Don01Jan, 3 • 
301. An entry of the birth of a dis." 

R. v. Clap/linn, 4 Carr. & P •. C. 29.· 
, 

Nor without evidence to show that the 
party was young when christened, is it 
evidence that he was born within tho 
, 

parish. R. v. North Pellertoll, 5 B. 
& C. 508. 
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, 
, , 

• 

• 

, " , 

, 

, ' 

20'1' , ' 

, The bis~pp~~regis.~r, ~lW, held, to, '1:Ie ;(ldmj~sible' to' 'estahllSJt; ",', !'~ , 

a custom as to the nominating a'cur~te (0). ' " , '. , . , , ': " 
'. . ' 

In an action for the disturbance of the' plaintiff irithe use'of. Parish 

his pc"" at church" an old' entry made in the, vestry-book by the, books. 
churchwardens, stating that the pew had been. repajred by the 
owner of a messuage under whom the plaintiff claimed, was ad
mitted as evidence of. the right, having been made ~ to a fact' 
within the scope of the churchwarden's , office, and being evidence 
of. the reputation in the parish as to the right(p). An entry in a: 
vestry-book has also been: admitted to prove' an averment in an 
indictment for a libel, that the prosecutor had been elected trea-' 
surer at a'vestry duly held in pursuance of notice (q). ' 

, On an appeal, the respondents, in order to prove the fact of the 
delivery to them of a certificate given by the appellants, ,acknow
ledging the ,pauper to be their settled inhabitant, produced an 
old book from, their own parish chest, in' which was an entry of 
tbat fact in the handwriting of a fonner parish officer. It was 
held that such evidence was inadmissible (r). , ' 

By the 17 Geo: 2, c. 38, s. 14, copies of' a.ll rates and assess:
ments for the relief of the poor are to be kept in a book by the' 
churchwardens and overseers of every parish, which is to be kept' 
in a public place in the parish, and to be produced at the' ses·' 
sions, when any appeal is to be heard. '. 

By the 42 Geo. 3, c. 46, the churchwardens and overseers are 
to keep a book containing the names of all parish apprentices, 
and of the other particulars required by the Act; the entries are 
to be signed 'by the justices who assent to the indentures; anq. 
when the latter are proved to have been destroyed or lost, such' 
register is to be deemed sufficient evidence in allc')urts of law 
in proof of the existence of such indentures, and of. the other 
particulars specified in the register; and each entry, if appro:ved, ' 
is to be signed by the justices, and such book may be inspected 
at all seasonable hours, and a' copy taken, if the indentures are 
lost or destroyed. ' ' , 

(0) A,-nold v. Bisl,op of Bath and 
TVe[(s, 5 Bing. 306. 

(p) Price v. Littlewood, 3 Camp. 
See Vo!; II. tit. PEW. 

('{) R. v. 'Martill, ~ Camp. C. 100. 

So corporation books concerning the 
public government of a city or town, 
where they have been publicly kept, 
and the entries havc been madc by a 

, 

, 

proper officer, are admissible evidence 
of the facts witnessed in them. R. 
v. Motllersall, 1 Str. 93. TlIeifoTd 
Case, 12 Vin. Ab. 90, pl. 16. 'R. 
v. Mayor, <S'c. tif Liverpool, 4' Durr. 
2244. See also Bulton v. Cope, 
Peake's C. 30. ' 

(r) R. ,'. DebcnllOm, 2 B. & A. lB5. 
, 

, 

, 

, 
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I' 'The:;. register: ilri the:N a~;.Qffl.ce; Jnad~ up: ;from' 'th~', 61pt~ns' 
returns, with proof of th~ method there used to' enter all 'j>ersons 
dead ;witli;the 'letters,;o ~ is evidence "of 'such, death (8).: ' And 
so is the' mustel' .. baok:trarisniitted '.'by the officers of 'the' sl~ip to' 
the! Nti;vy-offif-e'(t)~So,the'lQg..;book :of a roan:.or":wii.rwlricli 
convoyed.,' a, :fleet, ',is. evidence tOP.l'OVe the time 'Of aailing'{tt)~· 
Where a', statute required that every vessel' engage&ih'1he wh~Ie 
fisheIJ ,sh!>nldfci\rry,ow;!an apprentice for evtiryJliO:tons', anitlilit 
the,§!!J.D1e.ahould. b~ : verified "by' the: mast¢r~,ma.te and iWO: of·tl~e 
m.a.ciriers; . it :was ,held;'th~t an', affidavit 'v~rifyhig' a muster-roll' 

. . -. . , 
upon which it .appeared that acerta:iu' rninibei'-Of appiehtice.~:wrui 
on board wl1~n,the vessel cleared, 'out, isprlma ftiCiii evidence 
tht ,sucb.::apP.J'entices, were ,on board ;when: the 'vessel 'saited!(x). 

. . ,',', (, ., 

The c~stooi;"ho.tise coPY,of-,the searcher's report/produced by 
the officer,: in ' ''Whosecustody~ it is" lodged; is ·evidtince of the 
actual ,shipment of the goodstherem sp,eCified'(y.) ,. 
• • 

, 

, 
, 

, 
, 

, . . " . .' , . 
($) B. N. P. 249; Bac!Ab. EV •. 6,35. And th~ .log-~ook .of a merchant_, 

R. v. Rhodes, Leach~s C. C. L. 3d ed.' man inay be used ~y n' witness tore-
29. B. v. Fitzgerald ~ :Lee, ib: 24;'The fresh 'his me'm~lfY, with, respect to a 
book kept at the 8ick:and-Hurt{)fllce,' ' fact which hinemembersto have seen 
in which are copied;:thE! different re.:.' ,there at a time, when he had a clear 
turns, made by officers of the navy, of recollection of the cil'cuIjlstance. Bur
persons dying on :board, is evideric:e.to rough v. Martin, 2 Camp. 9. 112. 
show the time' of a seaman's death.' (x)' Laion v. Hooper, 1 Esp. C.246. 
Wallace, admiriiltrator, v. C~k, 5 Esp. (9) Johnson v: Ward, 6 Esp. C. 47. 
C. U7. ' But Where 'the ,vife Of'Aj B. ' Note, that the paper' was proved to 
obtains goods after stilting that her have ,gone with, the ship. So a copy 
husband is :dead;it is ,not a sufficieftt, of anofficial document made in pur
answer to liD IIction for the amount, to Bunnce of an Act of Parliament, con-
I', ., • • 

show by the muster of II ship from the taining the names, capacities and 
Admifalty; t~at 11 person of tIlEi' name " descriptions of passengers, was held 
of .A. B~ wlis'lhing lit the tiine. Bar- to be goud' proof of such persons 
ber: :v.JIolflies, 3 Esp. C. 190'; i(enyon, being on board. Richardson v. Mellish, 

, C;.!. 1890. ','. 2 Bing. 229. In B. v. Grimwood, 
(t) R. v. Fitzgerald ~. Lee, Leach, 1 Price, a69,it ~a~ held, thnt excise 

C. C. L. 24. books tmnscdbed from the maltster's 
(u) D'Israeli v. Joroett, 1 Esp., C. specimen paper were admissible evi-

42.']. Such log-book and the official dence against him without calling the 
letter of the commandoI' to the Admi. officers to substantiate them, even 
ralty wero ,read without objection, as although they were chnrged to be 
proof that' the fleet cnr-ountered II fraudulent and collusive, without proof 
storm, and, that II particulal' vessel given that they were so. But a 
parted company. Watson and anotllCr, 8hipping entry at the Custom-house, 
.Administrators, rif Ma.rivell, v. King, although for some purposes n public 
4 Campb. 272; ElIcnborough, C. J. document,is not evidence to IIffect the 
1815. pelion whoile duty it wall to CIIUse tho 
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, T1le .poll-booksat an election for members in parliament are Poll·boo~,s. 
evidence in a penal action for bribery (z). So the daily book 
kept by the keeper of Newgate, and the books of the King's Prison 

Bench and Fleet prisons, are evidence to prove t11e dates of the books. 

commitments and discharges of prisoners (a), although the entries 
are somet~mes made from the information of the tur!1.keys, and the 
indorsements upon the watTants (b). But they arc not evidence 
of the cause of commitment, the commitment . itself beiI1g the 
best ,evidence (c). And it seems that they are not strictly public 
docllments, so as to warrant the reception of a copy in evidence, 

• 

since the gaoler is not required to make such entries, but does 
it for his own information and security (d) • . The books of the 
bank of England are evidence to prove the transfer of stock (e). 
The book kept in the master'soffice in the court of King's Bench 
is evidence to prove that n particular person is an attorney of the 
court(j). 

An entry in the public books of a corporation is not evidence 
for the corporation, unless it be an entry of a public nature (9)' 
, . A book kept by order of the Chancellor was held to be good Chnnc~l. 
secondary evidence of the allowance of a certificate of bank- lor's boole. 

rnptcy; 'but a book kept in the office of the secretary of bank- ' ' 
rnpts, without such order, is not admissible (It). Books in the Books of 

'office of clerks of the peace of enrolments of deputations of ~;:~e~~c. 
gamekeepers 'for a manor, are, admissible to prove the exercise 

entry to be made criminally, the note 
from which the' entry had been made 
by the officer having been accidentally 
destroyed. Rug/les v. Watson; 1 Stur
kie's C. 179. The entry of the con
tract in the book of the clerk of the 
coal market in Loudon is not evidence 
of the sale under 47 Geo. 3, sess. 2, 

'c. 68, s. 29, unless the buyer be proved 
aliunde to have signed the contract; 
'although the Act directs that all con-,' 
tracts for the sale of coals shall be , 

5i~ned by the buye~ imd the, factor, 
·that the Ihctor shall deliver a copy to 
the clerk, who shall enter it in a book, 
and although the 32d section make'S 
such entrie~ evidence in all cases, suits 
and actiolls,touching anything done in 
pursuance of the Act. Brown v. Capel, 
1 M,& M.374. 

(z) Mead v. Robinson, Willes; 422. 

VOL. I. . 

R. v. Hughes, 'Cited ib. R. v. Duins, 
2 Str. 1048. 

(a) R. v. Aickles,. Leach. C. C. L. 
2d ed. 435 ; 3 Bos. & Pull. 188. 

(b) 3 Bos. & Pull. 188. On the 
ground that' it had been the constant 
and established pmctice of the keepers 
of public prisons to register the dis
charge of prisoners in such books. 

(c) lb. This case, therefore,., lind 
some' othel's of:.1 similar nattlre, do 

, 

not rest upon the ground that the 
entry was made by an authorizI:d of~ 
ficer. Salte v. Thomas, 3 B.'& P. IllS. 

• 

(d) Ibid. ' 
" (e) Mars" v. Colllet, 2 Esp. C. 665. 
Breton v. Cope, Peake's C. go. 

, <f) 1<.. v. Cro8slcg, 2 Esp. C. 526. 
(g) :Marriuge v. Lawrence, 3 D. & 

, 

A. 142. 
(h) IIen1'y v. Leigh, 3 Camp. C. 499. 

I' 

, 

I 

• 
I 

, 
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of manorial rights, without proof of the loss of the original depu
tations, and that the gamekeepers acted under them ( i). " 

The registry of a ship is evidence to negative ownership, since 
no one can be an owner who is not registered as such (It); but 
the registry is not nccessarily proof of ownership, without show..: 
ing the privity of the party, since the entry may have been made 
by a stranger for the purpose offraud (l). For the same reason, 
the mere fact of an entry of a stage-coach at the licensing office 
is no evidence of ownership (m). On the same principle, a 
register is not evidence for the defendant to prove a joint owner
ship on a plea in' abatement (n); nor (without possession) to 
prove an interest of another person in: the ship, in an action 
brought by an agent on a policy of insurance, describing the in~ 
terest in that other person (0); nor to prov~ that a ship is British 
built, as described in the register (p). 

The books in the Heralds'-office, containing the pedigl'ees 
of the nobility and gentry of the realm, are evidence' on a 
question of pedigree (q); and so are the minute-books of 
a visitation (r), from which the entries are afterwards made in 
.the books of the heralds' college (8). In the case of Pitton v • 

• 

(i) Hunt v. Andrews, 3 B. & A. 
348. 

(k) Camden v. Anderson, 5 T. R. 
709; 14 East, 229. Marsh v. Robir,
son, 4 Esp. C. 98. lJifra, Vol. II. tit. 
POLICY. 

<I) Tinkler v. Walpole, 14 East, 
226. Smick v. Fuge, 3 Camp. 456. 
Fraser v. Hopkins, 2 Taunt. 5. 7'eed 
v. Martin, 2 Camp. 170. Cooper v. 
&mtlt, 4 Taunt. 102. Ditchbum v. 
Spachling, 5 Esp. C. II. In an action 
for stores furnishlc'd for a ship by the 
captain's order, the register purport
ing to have been obtained by aIL the 
detendants, on the oath of one of them, 
was held to be primaJacic evidence to 
charge them as owners. Stokes v. 
Clime alld others, 2 CampI? 339. 

(m) Strotller v. Willan,4 Camp.C.24. 
Ellis v. Watson, 2 Starkie's C.453. 

(11) Floa;erv. Young,aCamp.C.240. 
(0) Pirie v. Anderson,4 Taunt. 652. 
(p) Rouse v. Mf!lers, 4 Camp.C.375. 

See further, as to proof of property in 
II ship, Vol. II. tit. POLICY. 

(q) Pitton v. lVulter, Str. 162; 

Salk. 281 ; Skin. 623; Yelv. 34. King 
v. Foster, 2 Jon. 164 ' 224. A book 
found tberein, purporting to be an 
account of tbe possession of pro. 
perty by a monastery, is not evidence 
of tbat f.,\ct. Lygon v. Strutt, 2 Anst. 
601. In trover tor a ship, if the plain
tiff produce the originnl register, and 
attempt, unsuccessfully" to deduce a 
title under it, he cannot afterwards 
rely upon his possession.' Sherriff·v. 
Carlell, 2 Esp. C. 617; Kenyon, C. J. 
1798. 

: (r) Ibid. 2 Jone~, 224; B. N. p~ 
• 

.248. 
(8) The visitr.tion-books were com

piled by the provincial kings nt arms, 
. who wera usually authorized, soon 
after their investiture in office, by a 
commhsion under the great seal, to 
visit .he several counties within their , 

respective provinces, to tnke survey , , 

and view aU manner of arms, &c. with 
the notes of the descents, pedigrees 
and marriages of all the nobility ami 

~ .' 
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'Walter (t), a minute-book of avisitatioll, signed by the heads of 
several families, and fOl!l1d in the library of Lord Oxford, was 
received in evidence. 

But an extract from a pedigree proved to be taken out of the 
records is not evidence (u), because a copy of the record might 
be had, and therefore it is not the best evidence. 
. Books and chronicles of public history are not admissible in 
order to prove paliicular facts or customs (x), but they are 
evidence to prove a matter relating to.the kingdom at large, as 
being the best of which the subject-matter is capable (y). Cam

. .den's Britannia was rejected on the question, whether, by the 
custom of Droitwich, salt-pits could be sunk in any part of the 
.town, or· ina certp.in place only (z). And so was J?ugdale's 
,Monasticon, on t.he question, whether the Abbey de Sentibus was 
,an inferior .abbey,· or not, because the .original records might be 
had at the Augmentation-office (a). It was held that Dugdale's 
Baronage was not evidence to prove a descent (b). But in the case 
of Neale v. Fay (c), in order to SIlOW that a deed was forged 
which bore date 1 Ph. &. M., in which all the titles were given 
to Philip which he used after the surrender of Charles the Fifth, 
chronicles were admitted to show that he did nrt take those titles 
upon him till six months after the date of the deed.. And in the 
·case of St. Katherine's Hospital, Lord hale admitted a chronicle 
to prove a particular point of history, in the reign of Edward the 
Third (d). The year-books are eviden<)e to prove the course of 
.the court (e). 

It is a general rule, that whenever the original document is of 

gentry, &c. They OLCUpy the inter
val between the 21 H. 8, lind the end 
-of.the reign of JIIC. 2. See the first 
.report of the House of Commons on 
the public records, p. 82. 

(t) Str. 162. 
(u) B. N. P. 248. 
(x) B. N. P. 248. Cockman v. 

Mather, 1 Barnardist. ]4. 
(31) Ibid. 249; Salk. 281. On the 

impeachmentofWarren Hastings, the 
History of the growth and decay 
of the Ottoman Empire, by Prince 
Demetrius Cantemir, was received in 
evidence to prove the customs in 
Hindost:m respecting the treatment 
of women of rank: and nfter nrgu
ment ns to the ndmissiblility of 
the evidence, it was held that the 
managers were entitled to read it, 011 

the ground that it went to prove lin 
universal custom of tho Mohllmme
dan religion. See Phillips on Evi
dence, vol. 1, 424, citing II report of 
the proceedings on the impeachment, 
in the possession ofT. Jones Howell, 
the editor of the State Trillb. The 

• 

point was referred to by Lord E1len-
borough, on the trilll of Genel'lll Pic
ton, 30 Howell's St. Tr. 492. 

(z) Stainer v. The Burgesses qf 
Droitroi.cll, SlIlk. 281; Skinnel', 623; 
1 Vent. 151. 

(a) Cited S:llk. 281. 
(6) Picrr!J's Case, 2 Jon. 164. 
(c) Ibid. 282, IIml B. N. P.249, lind 

Neale v. Ja!J. . 
(d) Salk.. 282. 
(e) Ibid. . 

• • 

1) '2 

Public his
tories and 
chronicle~. 

, 

\ 
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a publici nature, . an exemplification· ot' 'it (if it be a record),· or a 
sworn copy, is admissible in evidence (I); because documents of 
a public nature cannot be removed without inconvenience, and 
danger of being lost or damaged (9); and the same document 
:nay be wanted in two places at the same time. The document 
must always be proved to be that which it purports to be, and for 
WTlicli it is offered, by some extrinsic proof; as in the case of 
records, terriers, &'c., by show~ng that they came from the legal 
custody or repository (It). And this is in general sufficient, where 
the original is produced, for a record proves itself; and terriers 
and other ancient writings do not usually admit of further authen
tication (i). 

Judicial documents may be divided into, First, judgments, 
decrees and verdicts. Secondly, depositions, examinations alld 
inquisitions, taken in the course. of a legal process. Th.irdlYI 
writs, warrants, pleadings, bills and answers, &.c. which are inci
dent to judicial proceedings. With respect to judgments, de
crees and verdicts, may be considered: first, their admissibility 
and effect; secondly, the means of proof; tltirdly, the mode 
of answering such evidence. It is . important· to conSider, in the 
first place, for what purpose a verdict or judgmentis·offered in 
evidence; whether with a view to establish the mere fact, that such 
a verdict was given, or judgment pronounced, and those legal con
sequences which result from that fact; or it is offered with a view 
to a collateral purpose; that is, not to prove the mere fact thit 
such a judgment has been pronounced, and so to let in all the 
necessary legal consequences of that judgment, but as a: medium 
of proving some fact, as found by the verdict, or upon the 
supposed existenc~ of which the judgment is founded. 

For the first of these purposes, that is, for establishing the 
fact that such a verdict has been given, or such a judgment pro
nounced, and all the legal consequences of such a judgment, 
the judgment itself is invariably not only admissible as the 
proper legal evidence to prove the fact, -but usually conclusive 
evidence for that purpose; for it must be presumed that the court 
has made a faithful record of its own proceedings. And in the 
next place, the mere fact that such a judgment was given cail 

(j) B. N. P. 294; Gil. Ev. 4, 5· 
But though n rop!! of a contract with 
the land-tax commissioners is mnde 

• 

. el·idcnce by 42 Geo. 3, c. 116, s. 165, 

(g) Gil. L. E. 8; Bnc. Ab. Ev. F. 

<II) See tit. Rl:CODDS, JUDGMENTS, 

&c. See also Terriers, supra, 201. . 

- the nrigimll contract is not evidence 
by implicatioll. Burdon v. llickets, 2 

Camp. 121. And see Save 46, pI. 98. 
Vol. II, tit. PENAL ACTION. 

(i) For th~ mode .of procuring ac
cess to public documents, see tit. 
INSPECTION;·· -

• 
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never be considered as res inter alios acta, being n thing done J\ldgmeilt!, 

by public authOlity; neither can the legal consequences of such &c. 

n judgment be ever so considered; for where the law gives to a 
judgment a particular operation, that operation is properly shown 
and demonstrated by means of the judgment, which is no more 
res inter ~liQS thnn the law which gives it force. But with re-
fereIl,ce to any fact upon whose supposed existence the judgment 
is founded, the proceeding mayor may not be res inter alios, 
according to circumstances. For instance, if B., being indicted, 
be convicted of beating A., the record of the judgment would 
be incontrovertible evidence of the fact that B. had been so con-
victed; it would be conclusively presumed tbat the Court had 
}!.ept a faithful record of its own proceedings. It would in like 
manner be conclusive. as to all the legal consequences of such 
conviction. For instance, one of such consequences is, that B. 
shall not be punished a second time for the same offence; and 
consequently the record would be conclusive" when shown to the 
Court, to protect him from a second prosecution for the same 
offence. So if B. had been acquitted, and had brought an action 
against A. for.a malicious prosecution, it would have been neces-
sary to. prove the fact of acquittal; and here again the record would 
have been conclusive evidence to show that fact. But next sup-
pose, that upon B.'s conviction A. brought an action to recover 
damages for the assault, and offered to prove the assault by the 
record of conviction, he would .then be offering the judgment, 
not with a view. to prove the mere mct of conviction, or to esta-
blish any legal conseque~ce to be derived from it, but for a col-
lateral purpose, that is, to prove the fact upon whose supposed 
existence the judgment was founded. With respect to such facts, 
.that is, the facts upon which a judgment professes to be founded, 
the judgment ma.y or may not be evidence, according to cir
.cumstances, considering the nature of the facts themselves, and 
the parties. . 

. A record is in no case direct and positive evidence of any fact Conclusive" . 

. which it recites, as having been found by a jury, or othenvise when. 

ascertained; it is in the nature '}f presumptive evidence only, for 
even the jury who found the fact may have acted upon mere pte,. 
Bumptions, without the aid of any direct evidence. If, therefore, 
no rule of. policy intervened, no verdict could ever establish any 
fact conclusively, for it never could prove more than that the 
jury, in the 'particular case, presumed, from some evidence or 
other, that the fact was true. But public policy requires that' 
limits t;hould be opposed to the continuance of litigatio~ up'on. I 

• • • 
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Judgm~nt the same subject-matter, and therefore the law wiIi not permit a 
conclUSive, h' h . 
when. matter w lC has once been solemnly decIded by a court of com-

petent jurisdiction to be again brought into litigation between 
the same parties or their representatives(lt); consequently a. 
decree or judgment between the same parties upon the same 

l 8ul1ect-matter is usually conclusive as to private rights.) On the 
other hand, it is an elementary nile and principle of justice, that 
no man shall be bound by the act or admission of another to 
which he was a stranger; and. consequently no one ought to be 
bound, as to a matter of private right, by a judgment or ver
dict (1) to which he was not a party, wllere he could make no 
defence, from wbich he could not appeal, and which may have 
resulted from the negligence of another, or may even have been 
obtained by means of fraud and collusion. Neither ought any 
one in justice to be bound by a verdict, although he was 
privy to it, but where his adversary was not also a party, and 
consequently where the verdict may have been founded upon the 
evidence of that adversary himself, who had an interest in ob
taining a verdict for the purposes of evidence; for as he cannot 
give direct evidence upon the subject, he ought not to· make use 
of bis own evidence by circuitous means (m). Another principle 
which (as it is frequently said) operates to the exclusion of a 
verdict, as evidence, on a matter of private right, is this, that 
a person who could have received no prejudice from the verdict; 
had it been given the contrary way, shall not derive any benefit 
from it when it turns out to be in his favour(n), and because a 
judgment operates by way of estoppel, and estoppels must be 
founded on mutuality (0). 

. Another ground of objection, even where the evidence is 
offered against a party to the former proceeding, arises when, 
from the nature of the former proceeding, the party is not en
titled to the same means of disproving the fact, or the same means 
of redress, of which he might avail himself in the second suit; 
for this would be virtually, although circuitously, ~o deprive him 
of those advantages. For example, to admit upon tlte trial of 
a civil action, a conviction on an indictment for felony (except 
for the purpose of establishing a legal consequence of the con-

<k) According to the legal maxims, 
"nemo vexari c1ebet bis pro eadem 
causa," and "reipublicre interest ut 
sit finis litium.". Sec 3 Wilson, 304, 
JWclten v. Cal/lpbell. 

(l) See the judgment of C. J. Dc 

Grey, in the Duchess of· King!ton'. 
Case, 11 St. Tr. 261. 

(In) Gil. L. Ev. 31. 
(n) Ibid. 
(0) Per Lora Ellcnborough, 4 

1\1. & S. 479; i'lli'a, 220. 
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viction), would be indirectly to deprive the party, against whom 
the evidence was offered, of the power of repelling the proof by 
means of a full defence by counsel, and of his attaint of the jury 
for finding a false verdict • 
. These objections are however applicable to those cases only .JudgmclIJ 

where a matter of private right or liability is concerned; for ill r.lu. 

in matters of a public nature, where the proceeding is, as it is 
usually termed, in rem, public convenience requires that the 
sentence, decree, 01' judgment, should be binding upon all (p). 
In cases also where the matter is of a public nature, and where 
reputation would be admissible evidence, a verdict or judgment 
is frequently evidence, as falling within the scope of general 
reputation. . 

Such at'e the general considerations by which the reception of Judgml"'t ( 

evidence of this nature is governed, depending mainly on the CvldcliCC dn~l 
. . 1 al d . h a .Hct, 1111 elementary prmclp es ready announce ; VlZ. t at no one ought 8S to all Ie.; 

to be bound '~y,any test~ony where he has n~t had the power ~~~~~~:~. ! 

of cross-exammmg the Witness, and controvertmg the eVidence . 
by opposite testimony (q), nor by any evidence which comes 
within the description of res inter alios. 

The admissibility and eflect of a verdict or judgment may be 
considered, 1st, with a view to the proof of the judgment itself 
as a fact, and its legal consequences; or 2dly, with a view to the 
proof of the matters on which it is founded. 1st. With a view 
to the proof of the judgment itseJ f as a fact, and its legal conse
quences.· It seems to be an incontrovertible rule, that every judg
ment is evidence for such purposes. An attainder of felony or 
'treason is, in general, evidence as to all the consequences of the 
attainder (r). A conviction of the principal for felony is evidence 
(although not conclusive) against the accessory (s). A convic
tion of an infamous crime is evidence against all, to show the in
competency of the party as a witness (t).. So the judgment by 
a person of competent authority is evidence to protect him against . 
actions for ~ny matter judicially done within the scope of that 
authority (u). For his immunity is a legal consequence of his 
acting in that situation; and the judgment is offered, not to prove 
the truth of the facts upon which it is founded, since, with a view 
to such a defence, the truth of those facts is not material, but in 
order to prove the fact of a judgment pronounced by competent 

( p) Vide supra, 62. 
(,,) Supra, 25-
(r) Vide i'1lra, tit ACC£5S0RY. 

(s) Ibid. 
(t) Supra, tit. W!TN ESS. 

(u) Vide illji"a, :m, 
I' 4: 

, 

• 

• 
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authority,' and so to establish the immunity M the judge, which 
is 'a legal consequence of the judgment(w). In these, and a 
number of other inbtances, where a. judgment is admitted to 
prove the fact'itself, and· with· a view to its legal consequences, 
every such judgmerit may be considered as operating in rem C,;;). 

Judgment In an action by A. against a sheriff, for trespass to his goods, 
II
d

llYuys cvi. the'defendant may o-ive in evidence a judgment against B., and 
ence 01 Il 0-· 

fact. that he seized the goods by virtue of a fieri facias upon that 

• 

Judgment 
• IIIlJ1ullcrs 
or private 
Jili!;uliun. 

judgment, and thereupon seized the goods in question, being the 
goods of B. So where the title to particular goods ill litigated 
between A. and E., it is competent to A.·to show a judgment 
against C., and that the sheriff sold the goods to him, being the 
goods of C., under a fteri facias. A judgment in assumpsit against 
three defendants as partners, is pri1!la facie evidence for one 
against the others, to prove their liability to ::ontribution (y). 

So where A. has obtained a verdict against B. for the negli~ 
gence of his agent C., in an action by B. agajnst C. the recovery 
in the former action is evidence, not to prove the fact on which 
it was founded, viz. the negligence of C., but to show how far n. 
has been damnified (z); the judgment here is the best evidence 
to show the amount of Bo's liability to A., but it is no evidence 
to show that such liability was the consequence of C.'s negli
gence,a fact which must be proved aliunde. So a verdict in a for
mer cause inter ali~s is admissible for the purpose of introducing 
.evidence to show that a witness on the former trial gave evidence 
directly contrary to that which he gives on the latter (a). 

So in an action for a malicious prosecution, an indictment 
against the plaintiff is evidence to show the act done by the de
fepdant in the prosecution of his malicious intention, and also 
to show the plaintiff's acquittal (b). So a record is fl'equently 
evidence by way of inducement, as upon an indictment for 
perjury (c). 

Secondly, With a view to the proof of those matters on which 
the judgment is founded. It will for this purpose be convenient 
to divide all adjudications into, First, Those which relate to 
matters of private litigation between party and party; Secondly, 
those of a criminal and penal nature; Tltirdly, those which re
late to proceedings in rem; Foul'tltly, those which relate to 

(w) Infra, 221. 

(or) Supra, 62. 
(y) 2 N. n.. 371. 
(z) Green v. The New Rim' Cum

pun!!, 4 T. R. 590. 

(a) Clarges v. Sherwin, 12 Moll. 
343. n. N. P. 

(b) See Vol. II. tit. M.ulCIOUS 

PnOSECUTlON. . 

(I') Sec Vol. II. tit. P.cRJl:n Y. 
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matters usually proved by reputation. First, as to the admissi- Judgmenl5 

f d· . d tit' to . tt 1" d between bility 0 a.. ver lct or JU gmen re a mg . a ma er ltig-ate private 

between parties." It has been laid down by great authority, that pC1"5ons. 
the judgment of a Court of conCUrl'ent jurisdiction uirectly upon 
the point, is as a plea or bar, and as evidence conclusive between 

. the same parties upon the same matter directly in question in 
another court; and that the judgment of a Court of exclusive 
jurisdiction is, in like manner, conclusive upon the sanie matter 
coming incidentally in question in another court, between the 
same parties for a different purpose. But that neither the judg
ment of a Court of concurrent 01' exclusive jurisdiction is evi
dence of any matter which comes collaterally in question, though 
within their jurisdiction, nor ot any matter to be infelTed by 
argument from the judgment (d). " 

This was part of the judgment of C. J. De Grey, in the case 
of The Duchess of Kin9.~ton. The principal position amounts 
to this, that no matter once litigated and determined by proper 
authority shall a second time be brought into controversy between 
the same parties. " 

It is then essential to consider, First, The identity of the Identity of 

pal'ties. Secondly, Of the matter litigated. Tltirdly, The na- partie,. 

ture and manner of the adjudication. Fourthly, The applica-
tion of the adjudication to the fact to be proved. Fifthly, The 
effect of the judgment. 

No one, in general, can be bound by a verdict or judgment l\Iust be 

unless he be a party to the suit, or be in privity with the party, agatinst a 
. ., • par y, or 

or possess the power of makmg hImself a party. For otherWise privy. 

he has no power of cross-examining the witnesses, of adducing 
evidence in furtherance of his rights; he can have no attaint, nor 
can he challenge the inquest, or appeal; in short, he is deprived 
of the means provided by the law for ascertaining the truth, and 

• 

consequently it would be repugnant to the first principles of 
juStice that he should be bound by the result of an inquiry to 
which he was altOgether a stranger (e).," . 

Hence, if one bring s~vel'al ejectments against several, upon 
the same title, a verdict against one is not evidence against the 

" , 

(d) By De Grey, C. J., in giving 
judgment in tlie Duchess·qf Kingston's 
care, 11 St. Tr. 261. "A verdict is 
"conclusive between the· same parties 
01\ the same facts, unless it has been 
reversed by attaint. Co. Litt. 227. b. 
A defendant 'Of ho has omitted to pIend 
his certificate under a commission of 

• 

bankrnpt in a former action, by plea 
"puis dalTein continuance, cannot plead 
it to an action on the judgment. Todd 
v. Maxfield, 6 E. & C. 105. 

(e) 11 H. 4. 30; Tr. per Pais, 29, 
30; 44 Ass. 5. Kilmers!ey v. Orpe, 
DOllg!. 57. 

, 



• 

Those 
claiming in 

• • prIvity. 

• 

• 

• 

·218 WRITTEN EVIDENCE, "JUDGMENTS, &c.: 

l'es4 because the. party against whom the verdict ,vas had 
might· be relieved against, if, it was not good, but' the rest 
c~dn~(f)·. . 
" Soa verdict, against It· tenant. for life will not bind a rever~ . 
sioner (9)' Forthe tenant for life is seised in his own right, and 
that possession is properly his own. He is at liberty to pray in 
aid of the reversioner or not, and ~e reversioner cannot possibly 
controvert the matter where no aid is prayed. But if the rever. 
sioner were tq come in upon an aid prayer, he might then have 
an attaint, and conseqnently the verdict would then be evidence 
against him (ll,). . 
, But one who claims in privity with another, is in the same 
situation with the latter as to any verdict or judgment, either for 
or against him, whether he claim as privy in blood or estate, or 
as privy iIi law (i). ' Accordingly the heir may give in evidence a 
verdict for his ancestor (k). And a verdict against the ancestor 
binds the heir (I). So a verdict against an intestate or testator 
binds his representative (m). So in ejectment between Doe on 
the demise of A. and B., A. is bound by a verdict for the defen. 
dant. For the Courts take notice that in ejectment the lessor of 
the nominal plaintiff is the party really interested, and upon the 
.trial A. had the opportunjty to cross·examine the witnesses for 
B., and to controvert their testimony (11.). 

If several remainders be limited by t~e same deed, a verdict 
for one in remainder will be evidence for the next in remainder , , 

against the same party (0). But a verdict against a particular 
,tenant for life does not bind the reversioner unless he come in 

• 

to defend upon aid prayer(p): and consequently, for want of 
m~tuality, a verdict for the tenant for life would not be evidence 
for.the reversioper unless called in aid against the same party (q). 

(f) 3 Mod. 142. Bellv. Harwood, 
3 T.R. 308; Lord Ray. 1292; Vern. 
415; Ch. Pro 212; 12 Mod. 319. 
339; 10 Mod. 292; Carth. 77. 181. 
5 Mod. 386; 2 Joncs, 221. 

(g) B. N. P. :a32 i Hardr. 462; 
Yelv·32. 

(h) :Ibid.. . 
(i) Such verdict andjudgment ope· 

rate as an estoppel, when pleaded in 
bar. Com. Pig. Estoppel, B.; Co. 
Litt.352. JTooght v. Winch, 2B. &A. 
(hltrom v. Morewaod, 3 East, 316; 
J 6 East, 334. 

(k) Locke v. Nurborne, 3 Mad. 141. 

(l) Locke v. Norborne,3 Mod. 141; 
and R. v. Hebden, And. 38g. 

(m) R. v. Hehden, And. 38g. 

(n)Bac. Ab. tit.Ev. F. 616; B.N.P. 
232 ; Hardr. 472; Gil; L. Ev. 33. 
..4slin v. Parkin, 2 Burr. 668. 

(0) 1 Ray. 730;' B. N. P. 232. 
Hardr.462. 

(p) B. N. P. 232; Hnrdr. 436; 
.Bac. Ah. Ev. 617: hut see rhiIlips, 
317; Hardr. 472; Gil. L. EV.35.36. 
Bishop qf Lincoln V" Sir W. Ellis. 2 
GwilJ.632. 

(9) B. N. P. :J32~ 233; Ca. IC B. 
31g • 
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Partly upon the same principle, judgment of ouster againSt a Th!15~ • 
. 'd . _.1 • t d b dalllilng ID mayor IS eVI ence upon a quo warranto agamst .one uumxt e : Y privity. 

him (r). . . 
If a party, after a verdict aud judgment against him, assign . 

his interest, the assignee is bound by the verdict. After a· ver-
dict against J. S. and judgment, J. S. aliened to J. N., and it 
was held that. the verdict was evidence against J. N.; for it . 
~vould have been evidence against J. S. at the time of the 
transfer, and the substitute cannot be in a better condition than 
the principal (s). . 

• 

• 

It is not essential that either the parties or the form of action }o'o~m or 

should be precisely the same, if they are substantially the same. action. 

Thus in ejectment, as has been seen, the law recognizes the real 
parties (t). Where an action of trover was brought against a 
creditor and the sheriff, for goods levied under an execution, and 
the defendants had a verdict, the judgment was held to be 
a bar to a subsequent action of assumpsit against the creditor 
alone (u). 

In an action for a trespass in the plaintiff's fishery, a verdict 
for the plaintiff in a former action, against one who justified as 
the servant of J. S., was admitted in evidence against the de
fendant in the second action, upon its appearing that. the defend
ant in that action had acted by the command of J. S., for it was 
considered that J. S. was the real party in both actions (w). But 
the evidence is not conclusive. 

So a verdict in an action by the vicar ll::,0'3.inst the occupier of 
land', for tithes, is evidence against another occupier of the same 
land (x). . A judgment against the schoolmaster of a hospital, 
as to lights claimed in respect of his office, is evidence against 
his successors (y). So a decree·in favour of a vicar as to his 
right to small tithes, against an inlpropriator, is evidence for his 
successors (z). A verdict against one defendant was held to be 

(r) B. N. P. 231 ; 2 Barnard. 370. 
R. v. Lisle, And. 163. R. v. Grimes, 
Burr. 2968; 5 T. R. 72; 11 St. Tr. 
216. See tit. Quo WARRANTO. 

(~) 2 Roll. Ab. 68o; Bac. Ab. Ev. 
F. 617· 

-(t) Supra, 216. 

(u) Kitehen v. Campbell, 2 BI. 827; 
3 Wi/so 304. See below, p. 221, and 
the cases there cited. 

(w) Kinnersley v. Orpe, Dougl. 56. 
At the trial if was held to be conelu-

sive evidence; but the Court of King's 
Bench held that it was admissible, but 
not conclusive. 

(x) Br(J(On v. Olive, 2 GwiII. 701. 
Travis v. Chaloner, 3 Gwill. 1237. 

(y) Lord BrcRlmker v.Sir R.-dtkinl, 
Skinn.15· 

(z) Carr v. Heaton, 3 Gwili. 1261 ; 
but, as it is said, not conclwnve evi
dence, unless the Ordinary be a party 
to the first suit. 

, 

• 
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evidence of the plaintiff's 'rigbt'on ~ a. second action' against the 
defendant and, two others, who justified under, the former defen
dant for a subsequent injury affecting the same right (a). 

, , 

!hgain~tohne A record is evidence against one who might have been a party 
u mil; t • 'I!. hI' f h f h have been 11 to It, lOr e cannot comp am 0 t e want 0 t ose advantages 

party. which he has voluntarily renounced (b). 
, ' 

Want of It is a general rule, that a verdict shall not be used as evi-
mutuality. 

• 

dence against a man where the opposite verdict would not have 
been evidence for him; in other words, the benefit to be derived 
from the verdict must be mutual (c). This seems to be no more 
than a branch of the former rule, that to make the judgment 
conclusive evidence the partip-s must be the same, for then the 
benefit and prejudice would be mutual and reciprocal. Where 
the parties are not the same, one who would not have' been pre
judiced by the verdict cannot afterwards make use of it, for as 
between him and a party to such verdict the matter is res nova, 
although' his title turn upon the same point (d). And the ver
dict ought not to be admitted to prejudice the jury against the 
former litigant (e). Besides, the former verdict may have been , , , 

(a) Strutt v. Bovingdo/J, 5 Esp. 56. 
In Buller's N. P. 40, it is said that n 
verdict on an issue out of Chancery, 
to '~hich only one of the' defendants 
was party, 'may be read against all the 
defendants, to prove the time of the 
act of bankruptcy. 

(6) Bac. Ab. Ev. F',616. 
, (c) B.N.P.232,3;Ca.K.B.319; 
Ha~dr.472; Bac.-Ab. Ev. F.; 4 Maul. 
& S~I. 479; Co. Litt. 352; 1 T. R. 
86; Com. Dig. Estoppel, D. R. v. 
The Warden of tlw Fleet, B. N. P. 

, 

233; 12 Mod. 337. In the case of 
WIUlte{y v. Manlwim and LeV!}, 2 Esp. , , 

C. 608, Lord n:eliyoll is said to have 
held, that a verdict on an issue out of 
Chancery, to try the question, whether 
'..ii. and 'B. were partners,was evidence 
for a third person, in an action against 
them to prove the partnership. Sed 
qu., for there was no mutuality; aud 
the verdict might have been obtained 
on the evidence of the party who after
wards took advantage of it. 

(d) B. N. P. 232; 3 Mod. 141; 
lIurdr. 472. 

(e) In Gil. L. Ev. the principle is 
thus' expounded: But n person that 
hath no prejudice by the verdict cnn 
never give it in evidence, though his 
title turn upon the same point, be
cause if he be ao utter stranger to 
tile fact it is perfectly res nova be
tween him and the defendant; and ir 
it be no prejudice to the plaiutiff had 
tho fate of the \'crdict been as it 
would, he cannot be entitled to renp 
a benefit; for it would be unequl)l, . 
sioce the cause is a new matter be
twcen the parties, that the jury should 
be swayed by any prejudice; for the 
letting in of pre-judgments supposes 
that the case has been already decided, 
and that it is not tried and debated as 
a new matter, but as the effect of 
some litigious cross, in the defendant, 
that holds out the possession when the 
cause has been decided against him; 
and this ought not to be thrown out 
upon him' on a new inquiry. The 
same principle applies to depositions. 
,IIardr. 472. ' 

, 
, ' 
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obtained upon the evidence of the party who. afterwards seeks to '. 
take advantage of it; and this is one reason why ,a, conviction 
upon an indictment at the, suit of. the king is not evidence in 
a civil action (f)· _ ' 

From the principles announced, it seems. to be a general.conse..; ~ e!dict in 

quence that a verdict in a civil proceeding will not be evidence ~~:I~i~; 
either against or for a party in a criminal proceeding • . The ac- wJ;ether • 

. l' t' ht b d' d 'd . b uVldence In qUttta III an ac Ion oug not to e a mltte as eVl ence III ar a crimiual 

of .R":l indtctment, because the parties are not the same, and the casco 

king or the public ought not to be prejudiced by the default ora 
private pel'son in seeking his remedy for an injury to himself; 
especially since upon the trial of the indictment the testimony of 
the fonner plaintiff is admissible, which was before ext;!luded by 
his being a party to the cause. By such additional evidence 
the jury may be induced to come to a contrary conclusion (g). 
Neither, as it seems, is a verdict for the plaintiJfin a civil action 
evidence upon an indictment (h); for although the defendant has 
had the opportunity to cross-examine the witnesses and controvert 
the testimony of his opponent, yet it' would be hard that upon 
a criminal charge, which concerns his liberty, or even his life, 
be should be bound by any default of his in defending his 
property. . 

In addition to tllis, there is a want of mutua,lity; theparti£s 
are not the same, and the party would lose the privilege of pro
ceeding against the jury in case of a false verdict, by attaint. It 
is also to be observed, that the adjudication. in the civil case 
would seldom be commensurate with the matter intended to be 
proved in the criminal case, since evidence sufficient to render a 
man responsible in damages may be insufficient to prove that he 
acted with a criminal intention. 

Secondly, it is essential not only that the parties should be Verdict be. 

the same, but that the same fact should have beeu in issue in the . !::~~i. 
former cause; for if it was not in issue, the jury could not hav~ tiel •. 

b 'd fi .L' 1 d' (.) .' Identity oi een attamte or a La se vel' lct ~. the fa~t. . 
• 

A verdict for the same cause of action between the same 
pal'ties is absolutely conclusive. And the cause of action is the 
same, when the same evidence will support both actions, although 
the actions may happen to be founded on different Wlits (It). 

, 

(f) B. N, P. 233; Str.68. Gibson 
v. Maca,-l!}, Ann. 311. BarUctt v. 
PickersgiU, BUn'. 2255. 

(g) Cn.Tcm. I1ul'dw. 312; 11 St. 
Tr.222. 

(h) 11 St. Tr. 222. 
(i) B. N. P. 233; Hob. 53. 
(k) Thus n judgmcnt ill trespnss 

will bc n bnr to on nction of trover for 
the s.lme taking. Dl. R. 831; COI.n. 

, 
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This is the test to know whether a final determination ina former 
, " 

action ,is 'a bill', or not, to the subsequent action; and it runs 
through all the cases in the books,' both· in real and personal 
actions. It was resolved in Ferrer's case (I), that where one is 
barred in any action, real or personal, by judgment, upon confes
sion, demurrer, verdict, &c., he is ,barred as to that, or the like 
action of the like nature for the same thing, for ever; for expedit 
''l'eipubiicm ut sit finis litiu,n. By actions of the like nature are 
meant actions of the same degree, and where a writ cannot be 
had of a higher nature (m). All personal actions are of the same 
degree (n); but a verdict in a personal action will not be a bar 
to a real action ,brought by the same right (0). 

Wllere, however, the real merits of the present action have not 
been at all inquired into in a, former proceeding, issue may be 
taken on the fact, the judgment being pleaded in bar (p). Thus 
a recovery in one ,action cannot be pleaded in bar of a second, 
where no evidence on the trial of the first action was given in 
:support of the ,claim on which the second is founded (9). Where 

Dig. Action, K. 3. And a verdict in 
, , 

trover will be a bar to an action for 
money hild anrl receh'ed for the sale 
of the same goods. HUchen v. CUTlp. 
hell,.2 BI. 827.; 3 Wils. 308. See,also 
,Lee/llnere v. 'l.'oplad!J, 2 Vent. 169; 
1 Show. 146. .A reco\'ery in trespass 
at co'mmon law will bar a writ of ra-

8 Co., and 6 Co. 7 a.; and see 
Vol. II. tit. RECORD. 

(l) 6 Rep. 7. 
(m) A bar in a writ of aiel, is n bar 

in a writ of Besael; and in a collate. 
ral action, as cosenage; for these are 
ancestral, and of the same nature ~ but 
will not bar a writ of right. 3 Wils. 
308; 6 Rep. 7. vishment of ward. Hob. 94; 2 Inst. 

200. Per Lord Hardwicke, in Smith 
(f/, '" .. «,' '';(,,::i, v. Gibson,)(...T. H. 319, there are 
. ':. ,:.:~.,' .'.. .. ... , several cases where a recovery in one 

(n) And therefore, in an action for 
taking a marc, it is a good plea to the 
writ, that a replevin is pending for the 
same taking. 3 Wils. 308; 5 Rep. 
61, b. • 

action will be a bar to another action 
of the same nature; but that is where 
the first recovery is It satisfaction for 
the very thing demanded by the se
cond action. In an action of trover 
the plaintilf recovers damages for the 
thing, and it is as a sale of the thing 
to the defendant, which vests tbe pro
,perty in him, and therefore it is a bar 
to an action of trespass for the same 
thing: and therefore it was held, that 
damages, on n contempt in prohibi
tion, which are recoverable only from 
the time of the prohibition granted, 
were no bar to an action for suing the 
plaintiff in the Admimlty Court, where 
the Court had no jurisdiction. See 
SpUTT!J's rase, 5 Co. 61; llrefnce to 

(0) See Outram v. Morewood, 3 East, 
359· 

(p) Kitchen v. Campbell, 2 BI. R. 
827; 3 Wils. 304. 

(q) Seddon v. Tutop, 6 T. R. 107. 

So in the cases of llavee v. Farmer, 
4 T. R. 146, and Golightly v. Jellicoe, 
ib. in note, it was held that an award 
made of aU matters in difference be
tween the parties, was'llo bar to any 
cause of action that the plaintiff had 
against the dtlfendant at the 'jme of 
the reference, if the plaintiff could 
prove that the subject-matter of the 
action was not inquired into before 
the ru-bitrator. 
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issue is.4ake11 on the fact, whether the second action is brought for Identity " 

the same cause of action as the first, evidence is admissible of of Ih~ f~Ct: 
what passed at the tria1{r). '.', , 

It is not, however, necessary that the fact to be proved by the 
record, should have been solely and specifically put in issue' on 
the former trial; it 'is sufficient if it was a fact essential to the 
finding of 'that verdict. A verdict against a division ora parish, 
for not repairing a road, is afterwards (in the absence of fraud) 
conclusive as to the obligation to repror, although the verdict 
also involves another fact; viz. that the road is out of repair (8). . 
So a verdict in an action for diverting water from the plaintiff's 
mill, is evidence in a subsequent action for a similar injury at a 
subsequent time (t), as to the right to the water(u). In such 
case, however, the record would operate as evidence only, and not 
as an estoppel. 

It is not necessary that the former verdict should have been 
founded upon the same precise subject-matter, provided the ques": 
tion be the same, and between the same parties. It is laid down 
that" it is not necessary that the verdict should p~ !, '~lation to 
the same land, for the verdict is only setup to pr lle point in 
question; and every matter is evidence that amounts to a proof of 
the point in question" (x). ' . 

Where the same party sues, or is sued, in a different capacity, 
and in a different right, he will not be concluded by the former. 
record. Thus, if a party sue as administrator, and fail, he will 
not be estopped from maintaining an action ag'ainst the same, 
defendant as executor (y). So if one claim as heir to his father, 
he will not be estopped from afterwards claiming as heir to his 
mother (z). . 

, 

• 

Thirdly, as to the nature and manner of the adjudication; the Must be 
judgment, decree, or sentence, must be direct upon the precise direct • 

• 

(r) &ddoTi V •. Tutop, 6 T. R. 607. 
Martcli v. Tlwrnton, 4 Esp. C. 180, 
where lin arbitrator was examined as 
to the evidence laid before him. 

(r) R. v. St. Puncras, Peake's C· 
219; 2 Saund. 159; 2 Camp. C. 494. 
See tit. H rGIIWA Y. 

(t) Strutt v. Bovingdon and others, 
5 Esp. 56, although other defendants 
be joined in the second action to the 
iDle defendant in the first, but who 
justify under that defendant; ibid. 

(u) Lord Ellenborough said, that 
although the formcl' recovery could 

not be deemed to be ~ legal estoppel, 
50 as to conclude the rights of the par
ties by its production, he should think 
himself bound to tell the jury to con
sider it as conclusive. 5 Esp. C. 59. 

(x) B. N. P. 232. Lewis v. Clarges, 
1700. It seems, however, thllt in such 
a case the verdict would not be con
clusive. In Gil.L. Ev. 29, the case is 
put as one of persuading evidence to 

• aJury. 
01). Robinson's case, 5 Rep. 32. 
(z) Com. Dig. Estoppel, C. 

, 

, 
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point, and is not ,evidence of any matter which came coliateral~1J 
in question, although it waswitbin the jurisdiction of the court, 
nor of any matter incidentally cognizable, nor of any matter to be 
inferred by argument from the judgment, as having constituted 
one of the grounds of that judgment (a). For it is obvious, that 
although the matter expressly adjudicated upon is certain, the 
grounds of the adjudication are often uncertain; and that a parti
cular ground cannot be safely inferred and relied upon, especially 
where it:. effect is to be conclusive. To permit tlus would induce 
the necessity of unravelling the materials of the fOlmer decision; for 
it would be manifestly unjust to admit a presumption that a par
ticular fact was established upon the fOlmer inquiry, and yet not 
to allow that presumption to be rebutted by proof that it is un
founded. In Blackham's case (b), which was an action of trover, 
the defendant proved that the good;; were Jane Blackham's in 
her life-time, and that he had administered to her effects. The 
plaintiff proved that Jane Blackham was married, to him a few 
days before her death. The defendant contended that the plaintiff 
was concluded by the letters of administration granted to himself, 
since the letters of administration must have been founded upon 

, . • , 

(a) See the opinion of De Grey, C J. 
in the Duchess qf Kingston's case, 11 

, 

St. Tr. 261; Harg., Law Tracts, '456; 
Pothier by Evans, 357. Lewick v. 
Lucas, 1 Esp. C. 43. Action on the 
crise for unskilfully varnishing engrav
ings: the defendant proposed to give 
in evidellce the record in an action 
in . which he recovered against the 
present plaintiff for work and labour, 
and to show by parol evidence that the 
two actions related to the same work. 
Lord Kenyon rejected the evidence, 
because the record was general; and 
in order to render a record cvidence 
to conclude any matter, it. should ap
pear that that matter WilS in issue, 
which should appear from :be record 
itself; nor should evidence be admit
ted that under such a record any 
particular mattcr came in qucstion. 
The record in the former action was 
general; and to inquire whether the 
object of it was to recover for the 
work done in varnishing the prints, 
and whether the defendant ill that 

action had availe(l himself of thA cir~ 
cumstance of their being unskilfully , 
done, would be to try that same case 
again. In some instances, however, it 
is neces~ary to show hy parol evidence 
to what particular subject-matter a 
record, general in its terms, was np
plied; as, fOl' instance, where a de
fendnnt pleads a recovery by the 
plaintiff in a former action for thl! 
snme subject-matter, and where issllo 
is taken on the question, whether the 
former verdict em braced the present 
claim. Supra, 222, and'see tit. PAROL 

EVIDENCE; and see R. y. Knaptojt, 
Vol. II. tit. SETTLEMENT, 734. Where , 

01, 

the appellant parish, 011 a second 
• 

order, shows that the ibrmer order was 
quashed upon appeal, it is competent 
to the respondents to show tlmt it lVas 
quashed on the preliminary objectiun 
that the paupcl' was lIot chargeable. 
R.v. Wlleeldvn,5B.&C.511. 

(b) 1 Salk. 290; see 7 Bro. P. C. 
319; Ibid.4 14. 
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the' presumption that there was no such marriage. ' But Holt, C. J .. l\~ .. st be' 

said, a matter which has been' directly determined by their sen- d,rect. 

'(ence cannot be gainsaid ;tbeir sentence is 'conclusive' in such 
cases; and no evidence shall be admitted' to prove the contrary: 
but that is to be intended only in the point directly tried;' other-
wise it is, if a collateral matter be collected or inferred from'their 
sentence, as in this case, because the administration is granted to 
the defendant, therefore they infer that the plaintiff was not the 
intestate's husband; as' he could not have been taken to be'if the 
point there tr;ed had been married or unmarried; and their sen-
tence had been, not married. So, although it was once held that 
the production of the probate by a prisoner indicted for the forging 
of a will, was' conclusive evidence for him (c), the contrary has 
since been frequently adjudged, and is now settled law (d). So 
the refushl of letters of administration, on the ground that the 
applicant was not married to the deceased, is not evidence to dis-
prove the marriage in a court of law (e). And a sentence of ex-

'communication against the father and mother for fornication is 
lIot evidence to disprove the legitimacy of the son (f). Letters 
of administration granted to the plaintiff as administrator of the 
goods of A. E., are not evidence of the death of A. B. (g). And 
the judgment is not evidence, if the point arose collaterally in the 
original suit; although it appear from the pleadings that it was 
expressly in issue. Where a suit was instituted in the Ecclesias
tical Court by B. against C. for a divorce, causa ad'.llterii, with D., 
and she pleaded that she was married to D.,' and upon proof 
made, the Court so pronounced, and accordingly dismissed B.'s 
libel, it was held that the judgment was not evidence in an eject
ment, in which the marriage between C. and D. came in dispute (It). 
The principle of this case must, however, be limited to cases 
where the question arises between different parties; for if issue 
be joined upon ~ particular point, the verdict upon that point 
would (in civil courts at least) be evidence upon the same point 
between the same parties (i). So if in an ejectment between a. 

, 

, 

(c) R. v. Vincent, Str. 481. R. v. 
R!wr]es, ibid. 703; 1 Wils. 75. 

(d) See 11 St. 'fr. 221. R. v. Ster
, lillg, Leach, 117. R. v. Buttery und 

another, O. B. Dec. 1817, and nfter-
. wards before the Judges, Hil. 1 III 8 ; 
and R; v. Gibson, Lancaste)", 1802, 

cor. Lord Ellenborough. Evans's Po
thier,356. . 

(e) Ann. i2. 
VOL. I. 

(f) Hilliarll v. Plta'ley, 8 Mod. 
180. 

(g) Tlwmpson v. Dmwldsoll, 3 Esp. 
C. 63. 

(II) n. N. P. 244, cites Robins's case, 
C, n. 1;60. In this cuse, however, 
the c\·idcnce was lJifcl'cd with a view 

, , 
to atl"cct othcr parties. . 

• 
(i) Da Costa v. nll(l Had, Str. 

961. 

Q 

• • 
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devisee and the heir at-law, the defendant should obtain a verdict 
on pl'Oof that the will was not duly executed, he could not give th~ • 
verdict in evidence on another ejectment brought by another de
visee (k). If in an infomlation ag-ainst A. issue were taken on the 
fact whether J. S. was mayor of such a borough in such a year,: 
and it were to be found that he was not, such finding and jud,,"
ment would not be evidence on the like infonnation against B. d).· 

It seems, also, that the former judgment or sentence must not 
only be direct, but also final and conclusive (m) in the court of 
which it is a judgment upon the subject-matter; for if it does not 

. decide the fact there, it cannot have.a greater effect in any other 
court. Hence, although a sentence in a jactitation suit has been 
admitted in evidence as to the fact of marriage in a temporal court, 
it seems in principle to be wholly inadmissible, at least as against 
those who were not parties to the suit(n). A colonial judgment. 
cannot be pleaded in bar of an action in this country, unless it 
.,vould have been conclusive in the colony, although the judgment 
has been pronounced by a court of error in the colony, and by 
the King ·in Council (0). 

Fourthly and fiftldy, assuming then, that a Court of competent 
jurisdiction has adjudicated directly upon a particular matter, the 
next question is as to the application and effect of that judgment 
in proof of the same disputed fact. The adjudication is offered to 
prove either, First, the same fact for the same purpose, that is, 
where the same matter is again litigated (p) in a court of concur
rent jurisdiction; or, secondly, to prove the same fact for a dir,. 

(k) B. N. P. 244. 
. (l) This instance is given in Buller's 
N. P. 244, in illustration of the rule, 
that a determination is not evidence, 
unless it be ex directo; but it is to be 
observed, that had the decision been 
directly agaiust J. S., it 1V0uid not have 
been evidence against one not claiming 
in privity with him. 

(7n) See the judgment of C. J. De 
Grey, 11 St. Tr. 261. 

{n) See the Duc/,ess oj lGngston', 
case, 11 St. Tr. 198. 

(0) Plumtreev.W()odhouse, 4B.&C. 
625· 

(p) A juilgment by default is not 
eviuence by way of admi.~si{)n, where 
the same cause is removed to a hi&her 

court. Upon the removal, by habtas 
corpus, of the cause from thc inferior 
court, the defendant having suffered 
judgment by delimit, it was held thnt 
it was not receivable ill evidence 
against him as an admission of a cause 
of action; by the remoml, both par. 
ties were to be considered as in the 
same situation, as if no such judgment 
had been given. Bottings v. Firb!/, 
9 n. & C. 762. So a verdict on a for
mer trial is not evideace on a new 
tlia!. 2 Show. 255. But it has bee a 
seen that if a party omit to plead that 
which would ha\'e been a bar to the 
formcr action, he cannot plead that 
matter to an action on the judgmeat. 
T()dd v. lIfa;rfield, 6 B. & C. 105 • 

• 

After a complaint against the sher.itT 
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furcnt or collatcl'al purpose. In the first case, according to the judg- y.ll't'Ct IIfa . 

ment of eh. J .. De Grey, already cited (q), the judgment is as a Judgm(·ul .. 

plea atbar, and as evidence conclusive between the same po.nies(r). 
In order, however, to make such ajudgment operate as a conclusive 
bar in a civil action merely as an estoppel, it is necessary to plead 
it as an estoppel (s). If a party will not rely on an estoppel when· 
he may, but takes issue on the fact, the jury will not be bo~nd by 
the estoppel, for they are to find the truth of the fact (t). They 
cannot, indeed, find anything against that which the parties have 
affirmed, and a~itted on record, although such admission be 
contrary to the trnth; but in other cases, though the parties be 
estopped to say the truth, the jury are not, as in Goddard'scase(u). 
where, in an action upon a bond to a deceased intestate, the de-
fendant pleaded the death of the intestate before the date of the 
bond, as alleged in the declaration, and so concluded that the 
writing was n~t his deed; on which issue was joined, and it was 
held that the jury were not estopped from finding that the bond 
was executed nine months before it bore date, and in the life_ 
time of the intestate (x). 

In an action on the case for diverting water from the plain
tiff's mill, the defendant gave in evidence the record of a judg
ment in a former action between the same parties for the same 
cause of action; in which the defendant had pleaded not guilty, 
and obtained a verdict. It was contended, both at the trial and 
afterwards in bank, that the plaintiff ought to be nonsuited; but 
it was held that it was not conclusive, upon the plea of not guilty, 
although it would have been so had it been pleaded by way of 
estoppel, for the defendant had elected that the matter should be 
considered by a jury upon evidence, and it was left open to them 

by action, itnd special relief given, an 
action is not maintainahlc against 
him. Cameron v. Reynolds, C:owp. 40:~. 
A ces6io bonorum in Scotland does \lot 
discharge the .party from n contl'act in 
Englnnd. Phillips v . .Allen, 8 B. & C. 
477. &cus, if the plaintiff be entitled 
ton distributive share. lb. 

(7) Vide supra, 217. 11 St. Tr. 201 ; 
Hnrgr. Law Trncts, 4fi6; l~othier by 
Evans, 357; 3 Wils. 

(r) B. N. P. 244; Stm. 901; 4Co. 
29; 11 St. Tr. 213,214; COWp.322; 
8 T. R. 130; Burr. 1005. 

(5) See the cases cited below, nnd 
Com. Dig. tit. Estoppel, A. Outrum 

• 

• 

v • • '!forewood, 3 East 354; 16 East, 
334. A plaintiff is estopped by livery 
of seisin, unless he show by the deed 
thllt the delivery WIIS conditionlll. Co. 
Litt. 225; Litt. 363. But the jury 
nrc not estopped under the geneml 
issue. Co. Litt. 226; Lilt. 366 j see 
further Vol. II. tit. RECORD. See the 
Digest, De Exceptionc rei J udicntre, 

• 44; tit. 1,2. 
(t) Vooght v. Winch, 2 B. & A. 662. 

Trevivan v.· Lau'1'enc!.', Salk. 276 j 

B. N. P. 298. Hunnqj'ord v. Hunn, 
2 Carr. & P. C. 148. 

(It) B. N. P. 298. 
(.t') 2 Rep. 4. 

Q2 

\ . 
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EfTettofa to inquire into the same upon evidence, and to give their verdict 
Judgment. h h An 

'''hrn con
clusive. 

Between 
• 

upont ewholeoftheevidence submittedtot em. d the case of 
Bi'ld v. Randall (y), where Lord Mansfield was reported to have 
said that a former recovery need not be pleaded, but will be a bm. 
when given in evidence, was denied; and it was said that the 
judgment.in a former action for the same cause did not necessa~ 
rHy show that the plaintiff had no cause of action. If the mat~r 
had been pleaded it would. have operated as an estoppel; but 
having put it to the jury to find what the fact was, it was incon
sistent with the issue which the defendant had joined, to say that 
the jury were estopped from going into the inquiry. He migh4 
however use the former verdict as evidence, and pregnant evidence, 
to guide the jury, who were to try the second cause, to a verdict 
in his favour; but if, notwithstanding the prior verdict and judg
meut, the jury thought the case was with the plaintiff, they were 
not estopped from finding the verdict accordingly (z). 

The above general rule, that a judgment by a court of com
petent jurisdiction upon the same matter, between the same 
parties, and for the same purpose, is conclusive, appears to com
prehend not only all adjudications by the courts of this country, 
whether of record or not, but also those of foreign courts (a). It 
has, indeed, been suggested that the judgments of the courts in 
this country, which are. not of record, afford mere prima facie 
evidence of the subject-matter to which they relate, and are liable 
to be controverted by opposite evidence. This position does not, 
however, seem to be warranted by any decision, or to be tenable 
upon principle. 

The question, also, whether the judgments of foreign courts, 
parties; when actions are brou!!ht upon them here, are conclusive, or 
foreign ~ 

judgmcnts merely prima facie evidence of the debt, has been subject to some 
wlieilicr h fi . . b b 
conclusive. 'doubt, but t e ormer pOSItIon seems to e est supported, both 

by principle, and by analogy to decided cases. That the evidence 
in these cases is merely prima facie, is a position which rests 
chiefly on these authorities: the case of Walker v. Witter (b), 
which was an action on a judgment in Jamaica, in which it was 

. ., . 

(y) 3 Burr. 1853. . in Scotland, issued undcr 54 G. 3, 
. (z) Vooght v. Winch, 2 B. & A. 662. c.137. But that was on the construe
See the remarks, Vol. II. 706. tion of the particulllr statute. See 
.' (a) As to the effect of a foreign further, Smith v. Buchanan, 1 Enst,6. 
Judgmcnt in .discharging a debt con- .Potter v. Brown, 5 East, 124. Pedder 
.trncted in this country, see Sidll'{J){}!J v. M'1\:[a.!ter, 8 T. R. 609. Quin v. 
v. Ha!J, 3 B. & C. 12; whcre it wlIS S/lea, 2 II. B. 553. Je.ffe1'!J v. 1\!''1iJg
held that n deht colltrnctcd in Englnlld gaTt, cited 3 B. & C. 22. 
wns discharged under a sequcstmtion (b) Duug. 1. 
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observed incidentally (c) that courts not of record, or foreign Furcign 

courts, or courts in Wales, have not the privilege of not having their Judgment,. 

judgments controverted. The case of Sinclair v. Fraser(d), 
which was an action in Scotland upon a judgment in Jamaica, in 
which the Court required evidence of the original debt, and in 
which, upon appeal to the House of Lords, it was resolved, that the 
judgment of a court in Jamaica ought to be received as prima 
facie evidence of the debt. Also a dictum of Eyre, C. J. in giving 
judgment in the case of Phillips v. Hunter(e), in which he con-
sidered foreign judgments as matters in pais, and prima facie suf-
ficient to mise a promise. It is to be observed, in the first place, that 
these authorities are all, with a view to this question, extra-judicial. 
In Walker v. Witter, and Sinclair v. Fraser, the only question ne-
cessary to be determined was, whether on proof of a foreign judg-
ment in his favour the plaintiff was entitled to recover against the 
defendant, without entering into the original considemtion on which 
the judgment was founded; and the question how far such evidence 
was controvertible did not arise; and the case of Pllillips v. Hunt~ 
was decided against the opinion of Eyre, C. J., by the thl'ee other 
Judges. Secondly, the position in Walker v. Witter, and the ob-
servation of Buller, J. in . support of it, in a subsequent case (f), 
proceed upon the supposition that no judgments are conclusive 
except those of record in this country; ~nd that the judgment of 
a foreign court could not be entitled to greater credit than the 
judgment of a court not of record in this country. But this seems 
to be doubtful at the least. In the case of Moses v. Macjarlane(g), 

(c) See Mr. Evans's Observlltions, could be recovered in opposition to 
2 Pothier, 349. that sentence, as money had nml re-

(cI) Cited 1 Doug. 5. ceived to the plaintiff's. use. and 
(e) 2 H. B. 402. whether he ought not to have declared 
(f) Galbraith v. Neville, 1 Doug. R. for breach of the special agreement. 

5, n. 2; and 5 East, n. b. It was held that the plaintiff was enti-
(g) Burr. 1005. Macfarlane sued tied to recover, for that the cOllllllis

lIfoses in the Court· of Conscience, ns sioners had properly refused to take 
the indlll'ser of a small bill of exchan~e, notice of the agreement in bur of tho 
and recovered ngninst him, in breach suit; and, therefore, that the pem,it
of an agreement in writing between ting the plaintiff to recover money so 
them (which the commissioners of the paid, was no impeachment of their 
court refused to notice,) that Moses decision; and a5 it wus money which, 
should not he liable nor prejudiced by undrr all the circulUstnnces, was justly 
reason of his indorsement. lIfoses due to the plaintiff, it might be recu
paid the money, nnd brought an action vered in that form of action. This de
in the King's Bench to recover it back, cision has created great dissatisfaction, 
as money had and received to his use, • and the objections to it were stated 
a.nd did recover it. The principal ques- with breat fllrce and perspicuity by 
tlOn was, whether the money thus paid Ld. C.J. Eyre, in gh'ing his opinion in 
according to the selllCllce of the court Phillips v. llulllcr, 2 II. B. 402. who· 

(~ 3 

• 
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which has been the subject of strong animadversiononaceonnt of 
its tendency to unsettle foundations (h), the Court fully admitted 
the general doctrine, that the judgment of a competent tribunal 
could not be ovel'haled in an original suit; and although the judg
ment, which was there insisted upon as final, was one by the com
missioners in a court of conscience, it was· never contended that it 
was not equally conclusive with the judgment of a court of record. 
So in JlIoodj; v. Thurstan (i), where, under an Act for stating tIle 
debts of the army, the commissioners h[ld power to call the officers 
and agents before thein, arid in case they found money due from 
one to the other, to give a certificate upon which an action might 
be brought, as upon a stated account; in an action for money so 
due, the plaintiff produced his certificate; the defendant tendered 
his accounts, offering to show that no money was due; and he 
complained that the commissioners had refused to hear him, and 
made their certificate upon the first summons, without giving him 
time to produce his accounts: but the Chief Justice upon the trial, 
and the whole Court afterwards, were of opinion that the certifi. 
cate was conclusive. So the allowance of a debt by the commis
sioners of bankrupts is conclusive evidence (k). It is true, that in 
the case of Hensltaw v. Pleasance (l), it was doubted whether a 
condenmation by commissioners of excise was conclusi ve evidence 
in justification of the officer who seized the goods, because it was 
not a judgment of a court of record. But in the case of Roberts 
v. Fortune (m), it was held by Lee, C. J. that such an adjudication, 
although not of record, was final. So the judgments of the Ecclesi
astical Courts (n) and Admiralty Courts (0), although not of record, 
are frequently conclusive. So the decision of a private arbitrator, 
to whom the partie!'\ have refened themselves, is binding upon the 
subject-matter(p). These are instances in which the adjudication 
though not of record is final. A matter is not less res a£!judicata 
because it is not of record, that is, because it is not preserved and 
authenticated in a particular manner; and when it has been 
established as a legal judgment by a court of competent jurisdic. 
tion, it seems to be equally entitled to consideration. The principle 

observed, that it was beyond his com
prehension how the same j udgruent 
could create a duty for the recoveror, 
upon which he might have debt, aDd 
a dUly against him upou which money 
had aDd received would lie. 

(II) See the observations of Eyre, 
C. J. 2 II. DI. 416. See also Brown v· 
]lI' Killnallg, 1 Esp. C. 279. 1I111rriotl 
Y. Hall/ptoll, 7 T. It. 269 • 

• 
• 

(I) Slr.4B1. 
(k) Doug. 392. 

<I) 2 Bl. 1174. 

(m) 1· lIargr. Law Tracts, 446. 
(11) Da Costa v. Villa Real, Str. 961. 

(0) Vide infrll, 24'. 243. 

(p) Doc v. Rosser,3 East, 15; 16 
East,2oU; see tit. AWAno. 
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on whieh tht! conclusive quality of judgments, decrees 01' sentences, Foreil!n 

depends, applies just as much to foreign judgments attempted to judgment. 

be enforced here, as to any other. J udgme.nts of inferior courts in 
this country do not differ in that respect from recorded judgments ; 
and if the mere circumstance of their being foreign made any dif-
ference, the objection would equally apply to all foreignjudgments, 
and consequently the sentences offoreigncourts of Admiraltywonld 
not be, as they are, conclusive here. The principle upon which 0. 

judgment is admissible at nIl is, that the point has already been 
decided in a suit between parties or their privies, by a competent 
authonty, which renders future litigation useless and vexatious. 
If tlus principle extends to foreign as well as domestic judgments, 
as it plainly does, why is to be less operative in the fonner than 
in the latter case? If it does not embrace foreign judgments how 
can ,they be evidence at all? By admitting that such judgments 
are evidence at all, the application of the principle is conceded: 
Why, then, is its operation to be limited as if the foreign tribunal 
had heard nothing more than ex parte statement nnd proof? Lord 
c. J. Eyre lays stress on the circumstance, that the judgment is 
voluntarily submitted by the party who claims the benefit of It, to 
the jl.\risdiction of the court; but so it is in every case where a party 
claims the benefit of such a judgment, for no one is compelled to 
avail himself of ajudgment; and it can make no difference whe
ther he attempts to enforce it as plaintiff, or as matter of defence; 
for it could scarcely be contended, that a judgment was merely 
prima facie evidence for a plaintiff who endeavoured to recover 
the debt, but that it was conclusive in his favour when he used it 
by way of set-off. In the case of Galbraitlt v. Neville, Lord 
Kenyon expressed strong doubts as to the doctrine advanced in 
lVallter Y. Witter; and it appears that ultimately (q) the Court 
refused a new trial, being of opinion that the judgment was at all 
events prima facie evidence of the debt, without entering into the 
question how far it was impeachable. 

In a late case (r), upon an action of covenant, for not indemni
fying the plaintiff against partnership debts due from a dissolved 
fhm in which the plaintiff and defendant were partners, the plain
tiff proved a decree in the court of Grenada against himself and 
the defendant, for a partnership debt, on which a sequestration 
issued against the plaintiff's property, by which he was compelled 
to pay the debt. Upon the trial the defendant offered to prove 
that the account had been incorrectly taken; but Lord Ellenbo
rough rejected the evidence, on the ground that the foreign court, 

(q) 5 East, 475 (n,) u. 
(I') 'jarlclOIl v. 'Jarlclon, 4 l\I. & S. 

• 

20. See lIfalon!) v. Gjbbon.~, 2 Camp. 
502. 

Q'1 

• 
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, 
being a court of competent jurisdiction, must be taken to have de
cided rightly, and the Court of King's. Bench afterwards refused a 
rule nisi for a new trial. The case of Burrows v. Jernino (s) is most 
direct to show that.foreign judgments are conclusive. In that 
case, the acceptor of a bill, residing at Leghorn, having been dis
charged of his acceptance, according to the laws there, by. the' 
failure of the drawer, instituted a suit there, and had his accept.' 
ance vacated by a decree of' the court ; and being afterwards sued 
in England upon the same bill, he applied to the Comtof Chan
cery for an injunction, which was granted on the broad ground 
that the sentence of a court of competent jurisdiction is con-
clusive. . 

Foreib'1l The proceedings, however, upon which a foreign judgment bas 
judgments, b b' d' . . how for een 0 tame ,are to a certam extent open to exammabon, for 
examinuble. tIle purpose of ascertaining whether the judgment has been fairly 

obtained, and pronounced by proper authority, in a case witbin 
the jurisdiction of the court. . 

Thus, where the plaintiff declared in. assumpsit on. a foreign 
judgment in the island of Tobago (t), and upon. the trial II. copy 
of the proceedings and judgment was. produced, from whicb it 
appeared that the defendant had been summoned by nailing up a 
copy of the declaration at the cOUlt-house door, upon which judg
ment was afterwards given by default, and no evidence was given 
t~at the defendant had ever been present in the colony, or subject 
to the jurisdiction of the colonial court, Lord Ellenborough non-. 
suited the plaintiff, and a rule nisi for a new trial was afterwards 
refused (u). So in the case of Cavan v. Stewart (v), Lord Ellen
borough held that a party here was not.bound by a colonialjudg
~ent, unless it appeared that he had been summoned, or was 
proved that he had been once resident upon the island; and that 
it was not sufficient that he was described as an absentee on tbe 
fuce of the proceedings. 

(5) Str.733. lit the case of Plum
mer v. Woodhouse, 4 B. & C. 625, it 
was held that a plea alleging a judg
ment in a colonial court for the same 
cause of action, was a bad plea, for not 
showing that such a judgment would 
have been conclusive in the colony; 
but it seems to have been IIss11med 
that the judgment, if shown to be ·con
c1usive in the colony, would IIlso be 
conclusive here. 

(t) Buchanan v. Rucker, 9 East, 
192• 

(II) It nl'Pcal'cclrhat, hya law ufthe 

colony, if n defendant be IIbsent from 
the islllnd, and have no attorney, mn
nager or overseer there~ such mude of 
summoning sbould be deemed good 
service. But the Court held, 1st, Thnt 
the law applied to those only who hnd 
once Leen present upon the island; 
lind, 2111y, That if its terms could be 
construed to extend to those who hnd 
never been present, the law could not 
be operntive uplln them. Alld see the 
case of CuvlIn v. StC7.rurt, 1 Stllrkie's C. 
525· 

(u) 1 Starkie's C. 5:l5. 

• 
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And the .rule appears to be the same with respect to the judg- Ju~gm~nta 
roents of inferior courts in this country. In Fisller v. Lane (w), :!~=:~~w 
the plaintiff, an administrator, brought assumpit for goods sold far ellllUin. 
and delivered by the intestate; the defendant pleaded the general abl.,. 

issue, and gave in evidence the payment of a sum of money in 
consequence of a judgment upon a foreign attachment in London. 
From the minutes of the judgment, it appeared that Henry Janson 
had by this process attached the slim of 921. 18s. in the hands 
of the defendant; for a debt due from the intestate, and for de-
fault of the present plaintiff in not appearing, had had execution; 
but it did not appear from the proceedings that the plaintiff had 
received any notice of the process, and the serjeant at mace stated 
that such was the custom of the city court. The Court of Com-
mon Pleas held that the judgment was erroneous, since the plain-
ti~ who never had been summoned, had made no default (x). 

Secondly, where a judgment is offered to prove the same fact, In private 
but for a different or colla.teral purpose, then if the J. udgment was matt/erst cone U51V6 

by a court of exclusive jurisdiction, it is conclusive evidence upon effeet of. 
the question so incidentally arising (y). In an action upon a con-
tract of marriage, per verba de futuro, the defendant gave in evi-
dence a sentence of the Spiritual dourt in a cause of contract, 
where the Judge had pronounced against a suit for the solem
nization in the face of the church, and declared the defendant 
free from aU contract, and this was held to be conclusive evidence 
although the proceedings were diverso intuitu; that in the Spi-
ritual Court being for a specific performance, and that in the 
action for damages (z). 

(2'0) 3 Wils. 297. In Herbert v. 
Cooke, Willes, 36, note (a), it was held 
that in an action of debt, on a ju~
ment of an inferior court, not of record, 
the defendant might plead that tho 
cause of action arose beyond the juris
diction of the court. In Hurham v. 
Smith, 2 Camp. C. 19. Lord EUen
Lorough held that the judgment against 
the defendant as garnishee in the Lord 
Mayor's court was primtifacie evidence 
of a debt due to the plaintiff from the 
defendant on a"cause of action, within 
the city of London; but he admitted 
evidence to prove the contrary. See 
Palmer v.llooker, 1 Ld. Ray. 727. But 
he seems to have held that the judg
mellt was conclusive as to the debt • 

• 

(or) See nlso Williams v. Lord Bagot, 
in error, 3 B. & C. 772; where it 
was held that a custom in an inferior 
court to declare against a defendant 
before an appearance entered by him, 
or by some person for him, was bad in 
law: and it seems also that a custom 
to issue asummons and attachment at 
the same time, is also bad. See also 
Doe d. Lord Tltanet v. Gwtham, I 

Bing. 357. R. v. D,'. GQ$kin, 8 T. R. 
:.Jog. 

0) According to the judgment of 
De Grey, C.J. antea,216 • .And see 
Da Costa v. Villa lleal, Str. 961. 

(z) Da Costa v. Villa Ilelll, Str. 
961. 
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In the Hext place, although the judgment 01' decree be not pro
nounced by a court of exclusive jurisdiction upon the subject_ 
matter, yet, if the same point once determined between the same 
parties again arise, although for a different purpose, the judgment 
it seems, would be admissible but not conclusive evidence (a). 

Verdicts An adjudication of a criminal nature seems to have little ope-
und judg. d . I' f f I 
llIelllsincri. mtion as evi ence, except Wit 1 a view to proo 0 t 1e mere fact of 
mill~lc~sc~. adjudication, 01' to establish its own legal consequences. 
UOlm"'!J-
bility of. 

• 

The principles adverted to seem to exclude a verdict in a eli
minal proceeding from being evidence in one of a civil nature. 
For, independently of other objections in such cases, the partir.s 
arc not the same; and therefore there is not such a mutuality as 
is essential to an estoppel (b). 

In an action brought by a private person, the acquittal of the 
defendant upon an indictment is not evidence, because the plain
tiff was no party to the criminal proceeding, and therefore his 
private remedy ought not to be concluded by the result (c). In 
addition to which it may be observed, that an acquittal, however 
well founded, would seldom, if ever, show conclusively that the 
defendant had not committed an injury for which he is respon
sible in damages; for he may be liable in damages without 
having acted criminally; a converso, a conviction upon an indict
ment is not evidence for the plaintiff in an action for the same 
wrong: first, because the defendant upon the indictment could 
not attaint the jury for a false verdict; and, secondly, because 
there is no mutuality; thirdly, because it does not appear that 
the verdict was not procured by means of the testimony of the 
interested party (d). Accordingly, a conviction upon an indict
ment for trespass is not evidence upon an action brought for the 
same trespass (e); and a conviction upon an indictment for a con
spiracy is not binding upon a writ of conspiracy by the same 
party (/). But where, upon an indictment, the defendant con
fesses his guilt, the confession, it seems, is evidence ill a civil 

(0) Lewis v. Clarges, Gil. Law. Ev. 
• 
29· 

(b) B.N.P.232; Gil. Law. Ev. 30. 
lIudsoll v. Robinsoll, per Lurd ElIen
borough, 4 M. & S. 476. 

(I') SlIpra, p. 221. 

(d) III Gil. L. Ev 31, it is urged, 
that where the verdict is founded on 
other evidence besides the party's 
(wn oath, it is admissible; but huw 

are the jury to know what weight the 
oath of the party hud, and how is it tu 
be known without going into extrinsic 
c,'idence, by what witnesses, or upon 
what evidence, the former verdict was 
obtained? 

(e) P. C. Sampsoll v. ToutMl, 1 Sid. 
324; B. N. P. 233; Hub. 53. JUlies 

. v. White, Str. 68. 

(f) 27 Ass. 13; Tr. pel' Puis, 30• 
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proceeding (g), since those objections do not apply; for the \'e
.cord does not rest upon the testimony of 'any interested witness, 
and an attaint is out of the question. It has been laid down, 
that a conviction ill a court of criminal jurisdiction is conclusive . 
evidence, if the same fact afterwards corne collaterally in contro
versy in a court of civil jurisdiction (It). And. therefore, that the 
cOllviction of the father UpOll an indictment for bigamy would be 
conclusive in ejectment as to the validity of tllf~ ":,.:ond marriage, 
although an acquittal would be no proof of t11llreverse. In sup
port of this position no authority is cited except that of Boyle 
v. Boyle (i); but the question there was, whether a prohibition 
should not be awarded in a jactitation sl1it, thft complainant in 
that suit having been convicted of bigamy in marfying a second 
wife, whilst his first wife, the defendant in the jactitation suit, 
was living; and a prohibition was granted. Admitting this deci
sion to be law, it can scarcely be inferred that the conviction 
would have been equally conclusive of civil rights in a temporal 
court. An action was brought for words which charged the plain
tiff with being accessory to felony; and though the party charged 
as principal in the felony had been acquitted, it was held that the 
defendant was at liberty to go into evidence to prove his guilt, 
because what had passed between others could 110t affect 
him (It). 

Verdict in 
criminal 

, 

As a general rule, it ~eems that a verdict or judgment in a 
criminal case is not evidence of the fact upon which the judg
ment was founded, in a civil proceeding. 

The case of Tile King against Tile Warden of tlte Fleet (1) is 
a strong authority for this position. The defendant was tried at 
bar for permitting the escape of prisoners from the Fleet prison. 
Topl'ove the escape a witness was offered who had been a prisoner. 

case !lot 
evidence in 
civillictiun. 

(g) Tr. per Pais, 30; 27 Ass. 7. 
The reason given by Sharde is, that n 
confession is stronger than a verdict. 
In such a case, the objection, that the 
"cnlict may have Leen obtained on 
the evidence of the party who now 
seeks to take advantage of it, cease&; 
and the case Beems to stand upon the 
slime footing with that of any other 
admissioJl; aJld so rnled by Wood, D .• 
Leicester Lent Assizes, ISOS. 

(Ie) D. N. P. 245. 
(i) 3 Mod. 164; Comb. 72. S. C. 
(k) EI/glulld v. Bourke, 3 Esp. C. 

Uo. An acquittal of a party by till! 

judgment of a court-martial from the 
charge on which be was arrested, does 
not deprive the defendant, ill an action 
of trespass for the on'est, of his rigbt 
to justify, on the ground that there 
was reasonable and probable cau!;e for 
the imprisonment. Ba!Jle!) v. Bearden, 
4 M. &8. 400. 

(I) 12 Mod. 337. See also the cnses 
of R. v. Basta", 4 East, 581; and Bart
lett v. Pickcrsgill, ib. 377, in which the 
principle is flllly established, that n 
conviction obtained on the oath of 
an interf)sted party is of no effect. 
See 11150 IICllflll/ICI!) v. BurrortJ, t Camp. 
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It was objected that he was incompetentp since lIe had given a 
bond for his being a true prisoner, which he had forfeited by his 
escape; and besides that, he had been retaken; and that if the 
defendant should be convicted upon his evidence, and debt should 
afterwards be brought by him upon the bond, the conviction would 
be evidence to make it void, as taken for ease and £'wour; and that . , 
in an action of false imprisonment for the re-taking, the conviction 
would also be evidence. But it was answered, and resolvea by the 
Court, that the conviction would be no evidence against the warden 
upon debt on the bond, nor for the prisoner in false imprisonment 
against the warden; because it would not be between the same 
parties. For a conviction at suit of the King for battery, &c. 
cannot be given in evidence in an action of trespass for the same 
battery, nor vice versa, the like law of an usurious contract. In 
the case of Hillyar v. Grantham (m), upon a trial at bar, the 
Court of King's Bench were of opinion that a sentence of excom. 
munication against t1le father and mother for fornication was not 
admissible in evidence upon an ejectment to bastardize the issue, 
because it was a criminal matter, and therefore could not be ad. 
mitted in a ci01 cause; and also because it was res inter alios 
acta. And in the case of Gibson v. Macarty(n), where the 
question was whether certain promissory notes were genuine, the 
defendant offered in evidence the record of the plaintiff's con· 
viction for the forgery of one of the notes; but Lord Hardwicke 
refused to admit the evidence, on the ground suggested by the 
plaintiff's counsel, viz. that no record of a conviction could be 
evidence iii a civil suit, because it might have been obtained 
by the evidence of a party interested. And the same doctrine is 
reported to have been expounded by the Court in the case 
of Richardson v. Williams (0), In the case of the King v. 

151, where Sir J. Mansfield held, that 
in an action 011 the case for a conspi. 
racy, a conviction of the defendants 
upon an indictment, where the plain
tiff was a witness, was not evidence. 
.A conviction is not evidence filr the 
infonller, though his name do not ap
pear on the face of the proceedings. 
SmUI, v. Rummens, 1 Cumpb. 9. 
S. p, ruled in Hathawa!l v. Barrow 
lllld others, 1 Campb. 151. See also 
Burden v. Brownillg, 1 Taunt. 520. 

Richardson v. Williams, 12 Mod. 319. 
Gib30n v. M'Carty, Cas. temp. Hard IV. 

311. Hillyard v. Grantham, 2 Ves. 
246. 

(m) Cited Ca. temp. Hard. 3ll, 
(n) Ibid. 
(0) 12 Mod. 319; and see Jones v. 

White, Str. 68, where the que.tioll 
was, whether upon the issue dw.'savit 
vel non, the coroner's inquest, finding 
the deceased a lunatic, was admis~ible 
in evidence; and the JUilges were di
vided upon the question of admissibi
lity. But Eyre and Pratt, J s. were 
for e:<cludiog the evidence, because 
the proceeding lVas of a criminal on-

• 
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Boston (p) it was' heid, OR an' indictment for perjury, R.'!signed 
'upon an answer to a hill ofinjtinction, that the prosecutor, against 
· whom the defendant had brought' the action at law, was a 
· competent witness, on the express ground that the conviction 
could not be used by him for the purpose of obtabing relief in 

· equity. . 
It is also to be observed, that in a case of this nature there 

· would be no mutuality; for an acquittal of a party on a criminal 
· proceeding would not be available in a civil action (q). Where 
the father was acquitted on an indictment for having two wives, it 
was held that the record was not evidence in a civil case, where 
the validity of the second marriage was controverted (r). On this 
ground it is asserted in Buller's Nisi Prius (8), that a conviction 
at the suit of the King for a battery, cannot be given in evidence 
in trespass for the same battery. 

The record of an acquittal or conviction upon a criminal charge, 
is ill general pleadable in bar, or conclusive evidence upon an
other indictment or other proceeding for the same offence. The 
parties are the same in both, and no one ought to be brought into 
jeopardy twice for the same charge (t). Upon this ground. it has 
been held, that a person who had killed another in Spain, and had 
been tried and acquitted by·a competent tribunal there, could not 
be tried again here for the same offence (u). 

An acquittal upon an indictment for the non-repair of a road, 
is not evidence upon a subsequent indictment as to any point, 
since it concludes nothing as to the general liability, but only 
shows that the defendant was not liable at the particular time 

ture, and therefore was not admissible 
in a civil proceeding. And the Chief 
Justice, and Powys, J., thought it ad
missible, on the special ground, that 
~ince the pl2intiff was executrix, the 
inquest, w.hich saved the pel'sonal 
estate, was to her ailvantage. And 
see R. v. B()TJ}ier, Vol. II. tit. WILL. 

( p) 4 East, 581. See ulso Bartlett 
v. Pic/cersgill, 4 East, 377. Burdtm 
v. Browllillg, 1 Taunt. 520. 

(q) Gil. L. Ev. 35; B. N. P. 232,3. 
See Lord Ellenbol'ough'~ observations, 
Hut/SOil v. Robin~oll, 4 M. & S. 479; 
12 Mud. 339; Bordl·. 472 j 11 St. Tr. 
462. Boc. Ah. Ev. F. 216. , 

(r) The reason assigned for this is) 

that less evidence is necessary to 
m!lintain the !lction than to attaint 
the criminal, and therefore his acquit
tal was no argument that the fact was 
true. Gil. L. Ev. 33. 

(8) 233. So n conviction of an 
assault before n mugistrate, on the 
information of the party assaulted, 
is not evidence in an action for the 
assault. Smith v. Rummens, 1 Camp. 
9. See also. Hatlw.way v. Barrow, 

. I Camp. 151; 1 Taunt. 520. 
(t) 4 Co. 40; 2 Haw. c. 35, s. I, 

whether upon app.eal, or indictment; 
but see B. N. P. 243; 1 Sid. 325. 

(u) Illltc1,inson's case, 1 Show. 6; 
n. N. P 245. ' 

Judgment 
in crimillal 
cases, effect 
of in evi. 
dence. 
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laid in the former indictment (x). But a conviction in such case 
is conclusive as to the liability, unless fraud can be shown. The 
record of a conviction is conclusive evidence against the inhabitants 
of a particular district of their obligation to repair a road, unless 
they can show that it was obtained by fi'aud (y). Fraud is put 
by way of example (z), tor as against the parish at large the 
judgment is inconclusive, if the defence was conducted by the 
inhabitants of a particular district in which the indicted road lay, 
without any notice to the rest of the parish (a). So upon an in
dictment against a parish consisting of several districts, one of 
which pleaded a custom for the inhabitants of each of the three 
districts to repair their own roads, independently of each other, 
which custom was traversed, the prosecutor having upon the trial 
proved records of conviction of the parish at large (upon not 
guilty pleaded), for not repairing roads lying in the particular 
districts; the defendants were pelmitted to adduce evidence that 
such pleas were pleaded without their knowledge (b). 

A penal The record of a judgment in a criminal case, (as in all other 
jtulgmentis cases), is in general conclusive evidence as to the fact of the con
conclusive 
11510 all viction and judgment, and as to all legal consequences resulting 
legal conse· from it. 
qucllccs. 

A judgment in a criminal proceeding is in the nature of a judg-
ment in rem; such a judgment standing unreversed is, with some 
exceptions, conclusive evidence as to all its consequences. Thus 

. an accessory to a felony, notwithstanding the judgment against 
his principal, is entitled to controvert his guilt ill evidence. In 
this case, although the conviction of the principal may be alleged 
in the indictment against the accessory, or may be given in evi
dence, it is in effect but prima facie evidence (c). But this is 
perhaps the only case in which a judgment founded on a verdict 
is not conclusive as to the attainder of the principal (d). For 

(.t') And therefore a lJew trial will 
not be grunted after un acquittal on an 
indictmcnt for not repairing a road. 
R. v. Burbon 11111. 5 M. & S. 392. 

(y) R. v. St. PanC1'a.~, Peakc's C. 
219· 

(z) See the note, 2 Saund. ] 59, a; 
See also R. v. Eardisland, 2 Camp. 

494· 
(a) Doug. 421, 3d edit. R. v. 

Turonsend. R. v. Leominster; see 2 

Will. Saund. note ] 59, a. 
(b) R. v. E'urdisland, 2 Camp. 494. 

(c) Fost.364,5. R.v.Smitll,Leach, 
21l8. Sec tit. ACCESSORY. One rea
son for thi~ is, that the witncsses 
against the principal may be dead, or 
canllot be procured; but the main 
reason al'. ,car~ to be, that as to the 
attaint of the principal, the proceedivg 
is ill rem, and in gencml conclush'c 
against all the world as to all the con
sequences of the attaint. 

(d) Qu. whether this is not admit·, 
ted infuvorem vitlZ, for it is not neces· 
sarv t1l11t the indictment should aver 

• 
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o.judgment in a criminal matter, as far as regards all the conse
quences of.the judgment! is bin?in~ upon all; the ,attainder of 
0. criminalls, as long as 1t remams m force, conclUSive upon all 
claiming from or through the party attainted (e). And a convic-
tion of a crime which deprives the party of competency, is con-
clusive against one who had an interest in his testimony (j). 

• , 

Upon the same grounds, decisions in the inferior courts of Judg:m~lIt.s 
. .. b . t t d' d d 11 h lid Qnd cnllVIC-justIce, conVIctIOns y magrs ra es, an m ee a ot er ega an tinn~ ill 

authorized adjudications, as, for instance, sentences of expulsion inferior 

1 f d . . b .. 'd t bl' h courts. by col eges, or 0 epnvatlOn YVlsltors, are eVI ence to es a IS 
the fact that such an adjudication has taken place, and with a 
view to establish all the legal consequences that may be derived 
from it, one of which is the protection of the party who acted 
ill ajudicial capacity within the limits of his judicial authority. 

Where actions are brought against magistrates .. and others, in 
consequence of what has been done under a conviction for any 
offence within their jurisdiction, the proceedings themselves, it 
regular, are evidence of the fact on which the judgment was 
founded; and the plaintiff is not at liberty to controvert and dis';' 
prove it by evidence (9)' In an action for trespass and false im
prisonment, the defendant gave in evidence a conviction by him, 
as a magistrate, of the plaintiff, for unlawfully returning to a 
parish after removal from it, and a warrant, reciting the convic-
tion, requiring the keeper of the house of correction to keep him 
to hard labour for twenty-six days; and Yates, J. held that the 
conviction could not be controverted in evidence, and the plaintiff 

the guilt of the principal. Foster, 365. 
It is sufficient to :1l1ege the conviction 
simply. See Fost. Disc. 3, c. 2. 

(e) Where it is founded upon a lJer
diet, an alienee cannot Iillsi(y the at
tainder by suggesting that them was 
no felony committed. 1 Hale, 361; 
2 Hawk. c. 50, s. 2. 

(f) See W n:~Il:SS. 
(g) Fuller v. Fate", Holt, 287. In 

Wilson v. Weller, 1 D. & B. 57, it was 
held, that a magistrate's order for the 
pnyment of wages to a Sel'l'llllt, stating 
a complaint upon onth, and an exami
nation on oath, precluded the plaintiff, 
ill reple"ill, from pleading, in bar of a 
plea of cognizance, that tile complaint 
was not made upon oath. WhatJ udges 
of the matter have adjudged is 1I0t tm-

versable. Per Holt, C.J.,in Groent'elt 
v. Burrell, S:1lk. 396. But if' u con
stable commit a nmn for a breach of 
the peace his power is troversable, fur 
he is not a J Ullge; he acts not lor pu
nishment, but fill' sate custody. Ihid. 
If a justice of peace. record that upon 
his view, flS a force, which is not a 
force, he cann!lt be drawn in question 
either by action or indictment. l:l Co. 
23; 27 A~s. 19; Salk. 397. Neither 
an indictment nor an actioillies against 
a Judge for what he does jUllicially, 
and for what be has jurisdiction to do 
if the circulll5tances warmat it. Ham
mond v. Huwell, ) Mod. 184; 2 Mod. 
21U. Bushel/'s case, Vaugh. 146; 1 

n. 6, 64; 47 E. 3, 50. See Vol. II. 
tit. JUSTICES 1'IIE6PASS • 

• 

convictions 
• • by J usllces. 

• • 
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Convictions 
by J usticea. 

was nonsuited (It). For although the magistrate may have formed 
an erroneons judgment upon the facts, that is properly the sub
ject of an appeal; and therefore, where an appeal lies no action 
can be maintained till the merits have been heard, and the con
viction quashed (i). Whenever a magistrate assmnes a more 
extensive jurisdiction than belongs to him (It) he is liable in an 
action; and if the excess of jurisdiction appear on the face of the 
proceedings, the conviction cannot be set up as a defence to the 
action, although it. has never been fonnally quashed (l). But 
where the proceedings are regular and formal, and the convic
tion still subsists, it seems that the plaintiff cannot go into any 
~vjdence in order to show that in the particular case the defendant 
had no jurisdiction (m). Upon trespass brought against the defen
dants, who were justices, they proved a conviction by them of 
the plaintiff, for a misdemeanor in his service as an apprentice. 
The plaintiff, in order to rebut this, offered to prove that the 
indentures had previously been avoided, and this proof being 
rejected, he was nonsuited; and upon a motion to set aside the 
nonsuit, the Court were of opinion that upon the point of juris
diction the plaintiff was confined to such objections as appeared 
on the face of the conviction (n). 

Sentences Upon the same principle, it has been held, that upon an indict
~d c:l~ft~~:. ment for an assault in turning the prosecutor out of a college, 

the sentence of expulsion was conclusivp. evidence of the fact of 
expulsion (0). And that a sentence of deprivation by a visitor of 
a co.llege, is conclusive evidence of the £'1ct of deprivation, in an 
action of ejectment for one of the college estates (p). 

(h) Strickland v. Ward,7 T. R. 633. 
And see Fuller v. Folell, Holt, 2B7; 
Carth. 346; Hardr. 478; Cro. Car. 
395; 1 Vent. 273. 

(i) Fuller v. Fole", Holt, 2B7; 
7T. R. 631; 2 B. & P. 391; 12 East, 
81; 16 East, 21. 

(k) Cripps v. Durden, Cowp. 240. 
Groy v. Cookson, 16 Eust, 21. Hill 
v. Bateman, 2 Str. 710. llforgaTl v. 
Hughel, 2 T. R. 225. 

(f) For instimces;ill which magis
tmtes have been 'considered to exceed 
their jurisdiction, see Hill v. Batel/llm, 
2 St •• 710, where the magistmte com
mitted the party to prison, although he 
had elTects which might have been 

• 

diMraincd upon. Where an overseel' 

under the st. 17 G. 2, c. 3B, S. 2, was 
committed to the common gaol until 
he had given up all and every tlIC books 
concerning his said office of overseer, 
belonging to the said parish, the in
formntion mentioning one specific Look 
only, it was held that the commitment 
and udjudication which it pU1'sued 
were an excess ofjurisdictioll. Groome 
v. Forre!ter, 51\1. & S. 314. Vol. II. 
43 1• 

(1/1) Grog v. Cookson, 16 East, 21. 

See also lliann v. Davers, 3 D. & A. 
603. Vol. II. tit. JUSTICI:S. 

(11) Ibid. 
(0) R. v. Grundoll, Cowp. 315. 
(/I) Pllill~)s v. Burg, Skinn. 447; 

2 T. R. 346; 1 Ltl. Raym. 5. 
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.. Thirdly, the admissibility of a. judgment, decree or verdict, is Judgm~lItl 
to be considered, where it is allowed to operate as evidence ill rem. 

~01linst strangers to the original suit, where the proceeding is, as 
it is technically called, in rem: for there it may be evidence 
~01linst one who was not a party to the suit, and who does not 
claim in privity with a party. This happens where a court exer-
cises a peculiar jurisdiction, which enables it to pronounce on the 
nature and qualities of particular subject-matter of a public nature 
and interest, independently of any private party (q). 

This class comprehends cases relating to marriage and bastardy, 
where the Ordinary has certified; to sentences relating to mar
riage and testamentary matters in the Spiritual Court; decisions 
of courts of Admiralty, judgments of condemnation in the Ex
chequer, and adjudications upon questions of settlement. Here 
the general rule is, that such a judgment, sentence or decree, 
provided it be final in the court in which it was pronounced, is 
evidence against all the world, unless it can be impeached on the 

• 

ground of fraud or collusion ('1'). This seems to be built upon one 
.or both of the follO\ving considerations: First, Because it is essen
tial to the practical efficacy of such a jurisdiction that its judgments 
should be binding in all courts; Secondly, Because all who are 
interested in the result may usually become parties to the proceed
ing. First, The jurisdictions which operate in rem, ,vithout reference 
to the litigant parties, are principally those of the Ordinary, to whom 
the courts of common law must refer the questions of marriage 
and bastardy (and formerly also the question of the profession 
.of some order of religious), when issue is taken upon them (s) in 
renl actions, and which cannot be tried by the country; those of 
the Spiritual Court, upon marriages, matters testamentary, and 
other questions of spiritUal cognizance; of courts of Admiralty, 
in questions of prize; of the court of Exchequer, upon the 
forfeiture of goods; and orders of justices, upon questions of 
settlement. . 

In the first place, it is evidently essential to the exercise of a 
jurisdict.ion of this nature that its adjudications upon the subject
matter should be final, not only in the courts in which they arc 
pronounced, but in all other courts where the same question arises. 
. It would not only be inconsistent that the decision in rem 
should not be final in the court in which it is pronounced, but, 

• 
• 

(q) A r.ommission of bankruptcy is Gcrvis v. Westminster' Canal COmpllTl!/, 
a pruceeding to which nil the world 5 M. & s. 7!l. 
are parties. Per Lord Ellenborough in (I') B. N. 1'. 244; 11 St. Ta-. 262, 

• 

(5) Sec 2 Wils. 12. 
VOL. I. 
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from the nature of the subject-matter, mischievous, and incon
venient. Although the parties who are in a greater or less degree 
nffected by the consequences of the judgment may change, the sub
ject":matter is immutable, and therefore the decision upon it olIght 
not to be liable to be disturbed. And it ought to be binding in 
other courts, in order to prevent inconsistency, and to support the 
jurisdiction of the court in whicb that sentence hils been pro
nounced; for it would be in vain for a COUli of exclusive jurisdic
tion to decide, if its decisions upon the subject-matter were 'to be 
W11011y disregarded. 

Secondly, In general all parties really interested in the 
proceeding in rem may usually be heard in assertion of -their 
rights. Where a question of marriage or bastardy arises in ihe 
courts of common law, the certificate of the bishop, when re
turned and entered of record, is binding, not only upon the partieS 
to that suit, but upon all other litigating parties between whom the 
l"',1. 3 point arises (t). But in cases of bastardy, the stat. {) H. 6, 

c. 11, specially provides that before any writ of celiificate shall 
pass out of the court to the Ordinary, a remembrance, reciting 
the issue joined, shall be certified to the Chancellor, and that 
thereupon proclamation shall be made in Chancery by three 
months, once in every month, to the intent that all persons, pre
tending any interest to object against the party which pretendetll 
llimself to be mulier, be before the Ordinary, to make their alle
gations and objections, as the law of the holy church reqllireth (It). 
Now, although the immediate object of this statute was to ensure 
a greater degree of publicity and notoriety to the proceeding iii 
the particular case of bastardy, yet it is to be observed, that it 
does not at all affect the nature of the proceeding before the 
OrdinalY, but assumes that all who are interested will be allowed 
to offer their allegations and proofs before him. Whence, per
haps, it may be inferred, that in all such cases any party interested 
is entitled to insist upon his objections before the Ordinary. With 
respect to the proceedings upon an original suit in the Exchequer, 
relating to the seizure and condemnation of goods, and also to 
suits in the Spiritual Courts and Courts of Admiralty, it must be 
presumed that, before they proceed to pass a final decree or sen
tence, such reasonable notice has been given as the justice of the 

• case reqUIres. 

(t) B. N. P. 245; 11 St. Tr. 261; 
2 Wil~. 121l. 

(u) The stntutc nl50 provides, that 
in default of making such proclllllla-

tion os it requires, the writ of ccrtifi
cnte,and the certificnte of the Onlinary 
upon it, 5hnll be void. 

, 
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, In confql1l1i~y with t~ese principles, it has Qecll hcld that the ~r the 0& 

.~' conclusiye l;1pqn all parties (x) upqn que~tions of bastardy an4 ,Ollrt.' 

~llfriage. So the gmpt of a probate in. t4e Sp~ritual Cour~ is 
~nclusive evidence ~01linst al~ as to the t~* of personalty, and 
to all rights incident to the character of' an executor or adminis-
, 

uator (y). So is a sen~eI1ce in the Spiritual Court of nullity 0'£ 
plarriage (z), when the decisiqn in the court itse~f is direct and 
filial. !\.ccordi,ngly, where the wWe, de facto, of T. was libelled 
in th~ Spiritual Court by J. S. ,for a divqrce on the g~ound of a 
pre-contract with him, upon which the Comt dissolved the mar
riage, although T., the h~sband, de facto, was no party to the 
puit, it ~yas held that he ~a~ bound by the sentenc~, and that t~le 
js~ue of t~le seco!ld marriage of the '\Vife with J. S. was legiti-, ' 

~~t~(a). So where C. K. had issue M. K. by C. S. his wife, 
fiejacto, ~nd after a se~tence of nullity of marriage, C. !C. ~l1ar
Ii,ed F., ,and they had issue E. K., it was 4eld, upon the death of 
./J. I{., that so long as the sentence of nul.lity stood 'unreversed, 
M. K., the ~ssu,e qf the first marriage, Wl,lS a bastard (b). Al~hough 
l1,e,tl~er the sen~nce of a Spiritual Court, nor of any other court, 
'~an be evi,dence upon a subject beyond its jurisdi,ction (c), yet if 
the matter be within its jurisdiction, it is e"idence to all purposes, 
,1Ilthough not within the jurisdiction. Therefore, in an action of 
t~cspass, a sentence of deprivation in the Spiritual Court, on the 
ground of simony, was allowed to be read, notwithstanding the 
,objection taken that a freehold interest of the plaintiff ought liot 
,~o b~ concluded by what was done in the Spiritual Court. For the 
Court said that the Spiritual Court did not oust him of his free
~lOld, J?ut the qusier was the consequence of the sente,I1,ce (d). 

(r) n. N. P. 245; 2 \Viis. 1211; 
'11 St. Tr. 261; . Fitz. Estopp. 21l2. 

• 
R. v. R/lodes, Leach. 29. 

(y) Roll. Ab. 638; 4 T. R. 258; 
11 St. 218; 3 T. R. 130; Roll. Au. 

.678. Noel v. WeUs, 1 Lev. 235; 
1 Ld. Ray. 262. Payment of money to 

,au executor who has outained probate 
,of a forged will, is a discharge to the 
debtor of an intestate. .Allen v. DUTl· , . . 

,dill' 3 T. R. 125. 
(z) ,Bunting's case, 4 Co. 29. KCIIII'S 

,eme. 7 Co. 41. Hatfield Y. Hatfield, 
SIr. 961. Da Costa v. Villt, Real, 
ibid. Jones y.' BolO, Carth. 225. 
Hu/t'e!/$ case, II St. Tr, 235. ' 

«(I) Bunlillg and Lepingwclr, case, 
4 Co. 29 • 

(b) JCenn's case, 7 Co. 41. Note, It 
was also there resolved that no sen· 
tence of divorce could be after the 
death of the parties, because that 
would bastardize their issue. 

(c) Sty. 10. Betswortll v. Betswart/I, 
J 2 Vine Ab. 128. 

(d) Phillips V. Ct'awlcy, Freem. 84, 
pI. 103; 12 Vine Au. 12U. Nute, tho 
Court would nut allow the proofs in 
the Spiritual Court to be read, because 
it was not n court of record. 

It 2 
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Sentence or 
Spiritu"' 
Court in a 

Sentence in a jactitation suit, as it seems, is not admissible evi. 
dence of marriage in a temporal court, unless it be between the 
same partics (e); at all evcnts it is not conclusivc. In Jones v. 
Bow (j), where thc plaintiff in ejectment claimed through the 
issue of Robert Carr and Isabella Jones, it was held that a sen. 
tence in the Arches in a jactitation suit, by which it was decreed 
that there was no marriage between them, was a conclusive bar 
to the plaintiff, and estopped him from going into any proof of 
marriagc, unless hc could show that the sentence had been re. 
pealed. This decision, however, is open to the objection, that 
in a jactitation suit the question of marriage arises collaterally 
and not directly, and that it is not final. In the casc of Hilliard 
v. Pkaley (9), it was held, that proceedings in the Spiritual 
Court against the fhther for incontinency with the mother could 
not be given in evidence against a child of the marriage claiminO' 
by descent from the £'l.ther (1t). And certainly such evidenc~ 
could not be considered as conclusive, hecause the marriage was 
not directly in issue. In BlacTtltam's case (i), it was expressly 
field, that although a matter directly decided by the Spiritual 
Court could not be controverted, yet that the rule did not 
extend to any collateral matter to be inferred froUl their 
sentence. 

• • • Juctltatlon 
• 

SUIt. 

A jactitation suit is fimnded merely on a supposed defamation, 
and involves no matrimonial quc3tion, unless the defendant plead 
a marriage; and whether it continues a matrimonial cause 
throughout, or ceases to be so on failure of proving a marriage, 
still the sentence has only a negative and qualified effect, viz. 
that the party has failed in his proof, and that the libellant is free 

. from all matrimonial contract, as far as yet appears, leaving it 
open to new proofs of the same marriage in the same cause, or to 
any other proofs of that or any ~ther marriage in another cause. 
And if such sentence is no plea to a new suit in the Ecclesiastical 
Court, and is not conclusive thm'e, it cannot conclude another 
.court which receives the sentence from going into new proofs to 
make out that 01' any other marriage (It). The ser.tence in a 

(e) lrifru, 245, note (0). 250. 

(f) Carth. 225, 226; 12 Vin. Ab. 
128. 

(g) 8 Mod. 180. 
(I,) The I'ea~on which is nssign~d is, 

that ~uch pmccedil)gs could not ntTect 
the title to IRnds. Kin!;. Lord Ch:lIIcel
Inr, thcu~ht th:lt the ticntence in the 
Spiritual C:lUl't carried on in a regular 

• 

suit, nml in the life-time of the parties, 
that they wcre guilty (If fornication, 

, 
and the payment of commutation 
muney by the father, was strong evi
dence to show thnt there wns no mnr
riage, nnd he thought it hard that it 
should be excluded. 

(I) I Salk. 2Do, 
(k) 11 St. 1'1'.261 • 
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jactitation suit is, therefore, neither a direct nor a.conclusive seu- SeDtence of 

tence as to any marriage: consequently, as it is not a proceeding c:!:;~tQid 
in rem, it appears on general principles to be inadmissible evidence 
to prove or displ'ove a marriage in a proceeding in any other 
court. In the Dueness of Kingston's case, where such a sentence 
was offered by the defendant on a charge of polygamy to dis-· 
prove the first marriage, the Judges held that such a sentence, 
even admitting it to be evidence at all in a criminal proceeding,. 
was not conclusive evidence, and that at all events its effects 
might be avoided by proof of fraud or collusion (l). In the case of 
Robins v. CrucltZey, the plaintiff ha\;llg brought a writ of dower,. 
the defendants pleaded ne unque accouplC; the replication alleged 
that Sir W. Wolseley libelled the plaintiff in the Spiritual Court, 
as his wife, charging her with adultery with Robins (as whose. 
widow she claimed), and praying a divorce; and that she pleaded 
that she was the wife of Robins, and then set forth the sentence 
of the court that she was the wife of Robins. The defendants 
demurred; and after two arguments, the Court held the plea to 
be bad; and this judgment seems to have been founded not 
merely on the consideration that the bishop could not be ousted 
of his jurisdiction by this plea, but also on the ground that such 
a decree could not be pleaded in bar at all against a stranger. 
Willes, C. J. said (m), no determinations in the high courts 
touching lands shall bind strangers; much less ought a sentence 
ill the Spiritual Court, to which Mr. Robins was no party, to 
bind his heirs. And Clive, J. said (n), Robins was no party to 
the suit; and why the sentence should bind his heirs I cannot 
conceive; it is mere matter of evidence (0). So upon an indict-
ment for fOl'ging a. will, it may be now proved that the will was a 
forgery, notwithstanding the probate (p), although tho contrary 
was once held (,}). 

So a judgment of condemnation in the Exchequer is conclusive 

(I) R. v. Duchesscif Kingston, 11. St. 
Tr.261. As to the constructiun of 
stut. J Jnc. I, c. 1 J, soo POJ,YGAMY. 

(m) ~ Wils. 124. 

(II) Ibid. 
• 

(0) It wns intimated by Will~s, 

C. J., nnd Bllthurst, J., that the sen. 
ttoee IVns not conclusive, because it 
""S not finnl even between the par· 
ties, who might (according to Ough. 
tOll) at nny time apply to have it 
reversed; and thllt the Court would 

• 

not be bound by the sentence of a 
spiritual court, which WIIS 1I0t hinding 
even ill that court. Note also, the 
Court said, that the sentence might 
possibly bo evidenr.1' before the 
bishop. 

(p) R. v. Buttery and another, Old 
Bniley, May 6, lUIO. R. v. GibwlI, 
L,nc. SumUier Ass. 11102, cor. Loftl 
l~lIcnborough; 2 Pothier, by Emn5, 
356. 

('}) R. \'. Vincent, Str. 481 • 
u3 

O(condem • 
• natlolls 

in the 
Elchequer. 



, 
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upon iln (r), not ottly'tiS to tIie fight.of the Crdivii to the con-:, 
demIi¢d property 1 but also' in j ustifibati'oh of the officer who' 
~eiied it, where the dnl' qucs.uon is~ whether it ~a's foifeited or 
riot (s). in one cil.~~; ihdeed (t); it ,vas doubte-d whether tlie' 
same doctrine applied to Ii condemnatiori b~ coniinissioners of' 
Excise~ 

A coilVictloIi in a penalty fo~ adulterating spirits, which does 
liot operate in rem, il:l not evidence between other parties. Stich 
a convic~ion is not evidence for the defendant in an action for the 
pi·ice of spirits sold, in probf of their adulteration (u), and is riot 
evidence of the facts stated on another charge in respect of t1ie 
same goo'ds, founded on. a different statute (v). In the case of 
CoiJlre v~, Sholi (u,), Lord Kenyon was of opiriion, that an acqirittil 
in the Court of Exche'quer, upon a s'eizure made for want of Ii 
p'eimit, ,vas conclusive evidence in an action for the seizure, tha~ 
the permit was regular (x), and precluded all question upon the 
construction of the permit. 
, Inquisitions of lunacy are admissible but 110t conclusive e'vi~ 
dence, when the question is as to the state of the party's 
mind (1/). , , 

Upon the same principles, adjudications ill the courts of 
, 

Admiralty, whether domestic (z), or foreign (a), upon prize qiIes~ 

(1') Scott v. Sftearman, BI.977. 11 

S~to Tr. 218. See Evans's Obser
"ations, 2 Pothier, 354. So the judg
ment of commissioners of taxes on an 
appeal, is final in an action of trespass 
against the officer for levying; and a 
warrant of distress for several duties 
imposed by different Acts of Parlia
ment, each giving n separate pOIVcr of 
distress, is leg.al. Patel lett v. Bancrqfl 
and others, 7 T. R. 367. 

(8) Ibid. 
(t) lIenshaw v. Pleasance, 2 B1. 

1174· 
(u) Hart v. lUacnamara, cor. Gibbs, 

C. J. Sec also 4 Price, 154; 5 Price, 
195. 

(v) Attornc!J-gcn. v. King, 5 Price, 
]95. 

(w) The question reserved upon the 
trial being upon the construction of 
the permit, amI not on the point whe
ther the determination in the Exche
'Jucr wus conclusivc, a verdict was 

, 

enterlld for the defendnrit. 1 T. R'. 
255. , 

(,f) J T. R. 255. 
<..~) In debt on bond against cxccu

t6rs of obligor, an inquisition fiharrig 
that the testator was a lllliatic, witli" 
out lucid intervals, at the period of the 
execution of the bond, is admissible, 
though not conclusi ve evidence., Faul~ . -. . . . . 
del' v. Silk and anothcr, e.recutors of 
Jervoisc, 3 Cam p. 126; 1 Collinson, 
390. See also &rgeson v. Scaly, 2 Atk. 
412. Sec also Vol. II. tit. WILLS. 

(z) 2 East, 473. GC!Jcr v. Aguilar, 
7 T. R. 681. Garrelts v. KC7lsingtOll', 
H T. It. 230. Bccring v. Royal 14. 
cl,allgcAssurance, 5 East, 99; I Sid. 
320. Le Caru: v. EdC7I, 2 Doug. 
600. Kindersley v. Chase, Park. Ins. 
490• 

(a) Iluglles v. Cornelius, 2 Show. 
232; 2 Doug. 575. Burrows v. Je
mino, Str. Roaell v. Ganxw, I Vcs. 
159. Eyre, C. J. Observations, 2 U. 
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tlons, being decisions of an exclusive j~i~dictio!l operating in Ad.!D!rnlt, • 
rem; are conclusive evidence upon the matters which they de-, decl.lon, • 

. cide (6), when the same points arise inci<;lentally in other courts; 
whether .they involve questions as to the right of property, as in 
actions of trover (c); or the questions of compliance or non-com-
pliance with warranties in actions on policies of assurance; ~d 
~ven although it appear that the court has acted on peculiar rules 
of evidence and presumptions which are not consistent with 
general principles (d) • 

. Accordingly (e) it has been held that a sentence of ~ondcmna
tion by a French court of admiralty, during a war between 
~Jlgland and F~ance, is conclusive evidence to show that the 
ship was not Swedish (f). So a sentence of condemnation is 
conclusive evidence to show that a ship was not neutral, if that 
appear to have been the ground of condemnation (g). So a con
demnation of a ship at Malaga, on the ground, inter alia, that 
the ship was English, was held to be conclusive evidence that she 
was not neutral (It). And whenever the sentence states the facts 
upon which the condemnation was grounded, it is conclusive as 
to those facts (i); as where the ship is condemned on the ground 
that. she was enemy's property (It). And where the ground <;>f 
condemnation is doubtful, the Court will look into the proceed
ings to ascertain the grounds of the sentence (l), and will act 
upon the gr9unds of that decision, provided they can be distinctly 

n. 410. But the sen~ence mu~t lIe 
given either in .the belligerent courts, 
or in thnt of a co-belligerent, or ally, 
by a court constituted according to the 
law of nations. 8 T. R. 2io. lIanlock 
v. Rockwood, 8 T. R. 268. Donaldso71 
v. Thompson,Cllmp. 429. 

(b} B«rdlltlY v. Lewis, Park. Ins. 
46g. Baring v. Claggett, 3 D. & P. 
201. Saloucci v. Woodmas, 8 T. R. 
444; Park. Ins. 471. 

(c) Ibid. Per Chnmbre, J, in 
Latheard v. Henderson, 3 B. & P. 513. 
Baring v. Claggett, 3 I3. & P. 214. 

(d) Bolton v. Gladsto7lC, 5 East, 155; 
5 Enst, 99. 155; :.I Taunt. 85. 

'(e) BurrilwS v. Jemino. Roaell v. 
• 

Garvan, 1 Ve&. 159. Eyre, C. J.'s 
obsorvations, 2 II. B. 410. Contra, 
.Jralkcr v. W MittT, Dnug. 1. 

(f) n. N. P. :l44; :I Show. 232. 
. . 

(g) Bernardi v . . Mot/cuI, Doug. 554. 
Calvert v • Duvill, 7 T. R. 523. 

(II) Oddy v. Bovill, 2 East, 473. 
(i) Christie v • .&cretan, 8 T. It. 

192. 
(k) 3 Bos. & Pul. 5~5. 
(l) 3 Bos. & Pul. 525. The Sell

tence is binding, if it can be coll(ctcd 
Ii'olll the whole of the proceedings that 
the sentence was founded on the fact 
that the property was enemy's pl"U~ 

perty. Bulton v. Gladstone, 5 East, 
155. Baring v. Royal Exchange As
surance Company, 5 East,,99. If a ship 
be condemned generally os Inwful 
prize, no special ground being stnted, 
it is to be presumed that it proceeded 
on the ground that the property was 
that of enemies. Salo/lcci v.WOOamal, 
8 T. It. 444. 1(illdcl'!cy v. Cllasr, 
Park.In~. 490. 

n ,1 
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Admiralty 
dccisiolls. 

ascertained (m). But such a judgment must decide the point' 
distinctly: in order to affect a warranty or representation in a ' 
policy of insurance, tho intention of the Court to decide the. 
point is not to be collected by inference or argument, hut by 
specific affi.nnation(n); and even to this extent such decisions 
have not without considerable reluctance been held to he con
clusive (0). If the facts disclosed'do not warrant the sentence, 
it will not, as to them, be conclusive (p). 

Proof of 
foreign 
law. 

Such a sentence is binding, not only on the parties to the 
foreign suit, but in all courts and on all persons (q). The admis
sibility of such evidence seems to extend to all decisions of foreign 
courts of competent jurisdiction which operate in rem ('1'), 

The existence of a foreign law is to be proved as a matter of 
fact (8). The written law of a foreign state must be proved by 
documents properly authenticated (t). The unwritten law, on 
pl'Oof that it is unwritten, may be proved by the parol testimony 
of witnesses possessing competent skill (u). Upon a question 

(m) Kinderle!J v. Chase, Cockpit, 
11101; Park on Ins. 544; Sir Will. 
Scott's observations 011 the case of 
Pollard v. Bell, ib. 

(n) Per Ld. ElIcnborough, C. J. in 
Fisl,er v. Ogle, Park 011 IllS. 554; 
1 Camp C. 418. 

(0) See Ld. Ellenborough's obser
vations, ibid. 

(p) Calvert v. Bovill, 7 T. R. 523. 
Pollard v. Bell, 8 T. R. 444. See also 
Bird v. Appleton, 8 T. R. 562. Bolton 
v. Gladstone, 2 Taunt. 85; 2 Camp. 

, 

154· 
('1) See KinderlC!J v. Chase, Park on 

Ins. 490; where it was heM to be 
cunclusive on the fact that the Pl'O
llerty was enellly's property. 

(r) As ill case uf marriage. Roael! 
v. Garvan, 1 Ves. 159. See Ld. IIard
wicke's observations, ibid. So 011 

criminal charges. Hutchinson's case, 
2 Str. i33; 1 Show. 6. Roellc's Cllse, 
1 Leach, C. C. L. 160; supra, 237. 

(.~) See tit. FOflEIGN LAW, Vol. II. 
331. 

(t) lb. In Lacon v. Higgin, 3 Star
kie's C. 178, n book was produced by 
the French vice-consul, which he snit.! 
(;u1I twned the French code of la 11'5, 

upon which he acted at his office. He 
said that there was in France an office 
for the printing of the laws of France, 
called the Royal Printing-office, where 
the laws were published by the autllo
rity of the French government. The 
book itself, which contained not only 
a body of French laws, but a commen'" 
t'lry upon them, purported to hal'e 
hcn printed at that office, :lfid to 
eontain a copy of the constitutional 
charter of Fmnce: the witness also 
stated that the book would have been 
acted on in any of the French courts. 
Abbott, L. C. J. admitted the evidence 
on the authority of the case of Tire 
King v. Picton, Howell's St. Tr. 514. 
Note, that the objection in that case 
seems to have been waived. 

(1I) JIilkr v. Heinrick, ] Camp. C, 
155. III the case of Dab'!JI1lJllc v. 
Dall'!Jlnple, 2 Haggard's Rep. 81, Sir 
Wm. Scott, speaking of the authorities 
for the law on which the validity of a 
Scotch marriage WlIS to be determined, 
observes, " The authorities to which I 
shall have occasion to refer, arc of three 
classes: first, the opinioll of learned 
pl'Ofessors, gh'ell in the present or sil'lIi· 
lar cases; secondly, the opinions of 
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whether the law of the mother country be the law of a·colony, PrOofoC 
the statement of text writers is admissible (x). Acts of state in foreign 

a foreign country must be proved by authenticated copies of such IlW. 

nets (y) ; commercial regulations by copies of 8uch regulations (z). 
So 'orders of justices on questions of settlement, when, con-' 

finned at sessions, are conclusive against all (a), as to all the 
facts stated in the order (b), and as to all derivative settle
ments (c). So an order of removal executed without appeal, is 
also conclusive (d) as to the settlement of the pauper up to that 
time, against all the world; but where the justices wanted juris
diction, the order is a nullity (e), and may be objected against, 
even after a lapse of twenty years. 

The proceeding by quo'warranto is analogous to a proceeding Judgment 
in rem, so that a judgment of' ouster against a mayor upon a quo in quo war

warranto is evidence upon a similar proceeding against a burgess ranto. 

wllo claims to have been admitted by that mayor (I>; and is 
conclusive evidence, unless fraud can be shown (9). So also a 
conviction of felony is, for many purposes, a proceeding in rem; 
and is in general binding against all as to the consequences of 
the attainder. It is still, however, as has been seen, competent 
to an accessory to controvert the guilt of the alleged principal, 

eminent writers, as delivered in books 
of great legal credit antI weight; and, 
thirdly, the certifi~d adjudications of 
the tribunllls of Scotland on these sub
jects. I need not say thnt the last class 
stands highest in point of authority. 
Where plivate opinions, whether in 
books or writings, incline on one side 
and public opinion on the other, it will 
be the undoubted duty of the Court 
which has to weigh them stare decisis." 
The practice of n court of justice in a 
foreign country may be proved by wit
nesses professionally acquainted with 
the pmctice. Buchalzu" v. Rucker, 
1 Camp. 66. 

(x) R. v. PictOIl, 30 Howell's St. Tr. 
492. On the sallie principle (accord
ing to Lord Ellenborough) which reno 
ders histories admissible. 

(y) llichardson v. Anderson, 1 Camp. 
65 n. 

(z) 30 Howell's St. 'fro 4!. 
(II) It. v. North{ealhcrslun, 1 Scss. 

C. J 54; 4 Durn. 602. So an orllel' of 

, 

filiation is conclusive to show that the 
party is the putative father. R. v. 
Best and others, 6 Mod. 105, See 
Vol. II. tit. SETTLEMENT. 

(b) Ibid. And R. v. lVoudcllcster, 
2 Str. 1172; B. S. C. 191; 2 Dott. 
605. 

(c) R. v. St. Marg, Lambeth, 6T. R. 
616. R. v. Silcilester, D. S. C. 551; 
2 Dotl.606. 

(d) 2 T. R. 590; 11 East, 300. R. 
v. Corslzum; and sec 2 Salk. 480 .. 
Suttan St. NicllOlus v. Level'jllglon, 
n. S. C. 276. 

(e) 8 T. R. 178. &1lIble, the quash. 
ing of an order upon an appeal, con
cludes nothing, as to the place of 
settlement; for it may have beou 
quashcd because the party was not 
chargeable. 

(f) B. N. P. 231. R. v. Lisle, 
AmJr. 163. 336. 38g. R. \'. lIebdcll,lI, 
Str. 1109; 2 Durnard, 70; 5 T. It. '12. 

(g) It v. Ti,e l\I(l!Ior (1 York, 
5 T.n. 72. 

• 
, 



• 

, 

Conclusive, 
tllIl~iS fraud 
be shown. 

• 

• 
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although the record of conviction is prima facie evidenee against 
the accessory as to the guilt of the principal. In Buller's Nisi" 
Prius, a conviction fot bigamy seems to be considered to be in 
the nature of a proceeding in rem; and therefore, as conclusive 
in an action of ejectment upon a question of legitimacy: ,this, 
however, seems to be very doubtful in principle(/t). 

. "Where the judgment is admissible evidence against one who 
was neither a party nor privy to it, being a direct, final and con
clusive determination of a court of competent jurisdiction upon 
the particular subject-matter, the rule seems to be, that the 
judgment is conclusive in any other, unless it can be impeached 
on the ground of' fraud or collusion (i). Fraud, however, does not 
merely lower the evidence to mere prima facie evidence of the 
fact, capable of being rebutted by adverse evidence, but destroys its 
effect altogether. For it seems that a record of a judgment in 
fem is usually either conclusive, or wholly 'inoperative; except, 
indeed, incases of felony, where the guilt of the accused depends 
partly upon the guilt of another, as the guilt of an accessory 
depends upon that of the principal; for there the record of the 
conviction of the plincipal is but prima facie evidence to affect 
the accessory, who may controvert the guilt of the principal, not
withstanding the record (h). A judgment upon a quo warranto 
~gainst a mayor, is evidence upon a quo warranto against one 
claiming to be a burgess by virtue of his admission; it is not 
indeed absolutely conclusive (l), but it cam lOt be impeached 
except upon the ground of ii'aud (m). So in the Ducltess of 
Kingston's case, upon the tlial of the defendant, on an indictment 
for bigamy, one of the points resolved by all the Judges was, 
that admitting a sentence of the Spiritual Court in a jactitation 
suit to be conclusive evidence for a defendant, yet, that still the 
counsel for the Crown might avoid the effect of it, by proving it 
to have been obtained by fraud and collusion (n). 

. Although it is a general rule that a stranger may be admitted 
to impeach a proceeding to which he was not a party, on the 

(II) B. N. P. 245; supra, 217 et 
seq. 

(.) Ibid. 244; II St. Tr. 262. 
Fraud (according to Lord Coke,) 
avoids all judicial acts, ecclesiastical 
or tempoml. 
. (I.) Fost. 365, 6, 7; 9 Co. 113, 
119; supra, Ellgland v. Buul'k, 3 Esp. 
C. Uo. 

(I) R. v. Grime", Burr. 2593. n. 
N. P. 231. 2 Barnllrd, 370. R. v. 
Lisle, Andr. 163. 5 T. R. 72. R. v. 
JIebden, Str. 2109. 11 State Tr. 1261. 

em) 5 T. R. 72; and see the cases 
last cited • 

(71) II St. Tr. 261. CrOS3 v. Saller, 
3 T.n. 6ao. 
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ground of ~r~ud 1)1'. collusion, the. l'easo~ ceases where the jud~-. ~:~~::tiVe 
Illent or sentence IS offered agamst one who was a party to, It .. , parlies
In th'e case of Prudllam v. Phillips; the defendant proved her when. 

marriage WithA. B.; this was answered, by a sentence in the' 
Ece1esilistical Court (to which she was a party); which showed 
that she was then married to another person; and; after much 
collsiderri.tion; Willes, C. J. refused to permit the defendant to 
show that the sentence had been fraudulently obtained (0). 
Judgments of courts of competentj urisdiction in foreign countries, 
upon the subject of marriage; and all other matters where the 
adjudication can be considered as in rem; seem to be equally 
binding with the decisions of our own courts(p). ' 

Fourthly (q), in cr, 1f custom, prescription and pedigree, To prove . 

or where general reput:,t: In is evidence, a judgment, decree or custom, &c. 

sentenc'e is evidence, ncitonly as between the same parties (where 
it would be conclusive.upon the same point), but also against all 
others; for such evidence is of the same nature, but much stronger, 
than mere evidence of reputation (r). Accordingly, to prove a 
custom, not only an ancient verdict in prohibition has b~en held 
to be evidence (s), but also a recent verdict (t). 

So is a decree in the Exchequer, on a commission to try the 
question of custom (u). 

So in the case of a prescription for a public l'ight of way, a 
verdict against one defendant, negativing such a right, is evi..l 
dence against another defendant who justifies under the same 
right (v). So upon a question as to the liability to repair a public 
highway (w), or upon the public right of election to a ,parochial 

office (x). 
So a special verdict betweenotlierparties is evidence to prove 

a pedigree (y). 
Such evidence is not conclusive '(z), unless both the parties be 

the same • 
• 

(0) Ambler, 763, 
(p) See Ld. HariIwicke's ilietum, 

lloac/~ v. Garvan, I Vcs.IS9; boupra, 
228. 

(q) See p. 190.216. 
(r) 1 East, 157. 
(s) Bne. Ab. 617. 
(I) B. N. P. 283; Carth. 281. 
(u> Cart v. Birkbcck, Doug. 218. 

, (17) Read v. Jackson, I East, 355. 
(lV) Ibid. and 1l. v. St. Pancra.~, 

J'eake'l! C. 219. 
(.1') Bc/'ly v. BUlmer, Pcakc'~ C. 

l,iti. 

(y) 1 Bnrr. 146. B. N. P. 233. 
Carth.79. 181. 5 Mod. 386. Sir T. 
Jones, 221. 2 Mod. 142, contra. 

, 

Neale v. Wilding, 2 Str. 1151. Mr. J. 
Wright was of opinion in that case 
that the verdict wils admissible; the 
other Judges differed from him, be-' 
cause it wns res inter alios acta, and'the 
evidence lnid before the former jury 
might, for anything they knew to' the 
contrary, sti!: be produced. 
• (z) Seo the cases referred to, and 
also Bidrllliph v. Atltcr, 2 Wils. 23' 

J!(1,l/UI' ,:.(111111 v. 11111'1/("', el!W\,. Ill. 



252 WRITTEN EVIDENCE JUDGMENT: 

. When Eluch evidence is adduced to prove a custom or prescrip ... 
, tion, where general reputation would be evidence, a judgment or 
verdict would be evidence against strangers to the record, as 
falling within the general description of evidence capable of sup
porting such an issue, being in fact a solemn adjudication, founded 
upon satisfactory testimony, ar..d therefore certainly as binding upon 
a stranger as much as mere hearsay upon the subject; but it is 
not, it seems, conclusive, where the party was in fact a stranger 
to the record, bp-cause he llad not an opportunity to cross-exa-, 
mine the witnesses, or to disprove ~he fact by opposite testimony,. 
and ought not to be concluded by the laches of another. 

rroor of The proofs of verdicts, decrees and judgments, whether of re
;~~9i~~;lZ~. cord or not of record, have already been considered in common 

I with the proofs of public documents in general (a). At present,. 
such matters only will be noticed as are peculiar to this branch 
of the subject. They are either of record or not of record. If of 
record, they are to be proved either by actual production from the' 
proper repository, by an exemplification (b), or by a sworn copy(c) .. 
Records are complete as soon as they are delivered into court 
ingrossed upon parchment, and become permanent rolls of the 
court; then, and not before, a copy becomes evidence (d). A 
judgment of the House of Lords may be proved by means of 
a copy of the minute-book of the House of Lords, for the minutes 
of the judgment are the solemn judgment itself (e). An aver-· 

(a) See PUBLIC DOCUMENTS, PROOI' 

OF, 18g. 
(b) See above, 18g; Bac. Ab. Ev. 

F. Str. 162. 
(c) for these proofs, see tit. PUBLIC 

DOCUMENTS, &c. 
(d) Gil. L. Ev, 22; supra, 156; 

B. N. P. 283. An allegation in an 
indictment for conspiracy, &c. that at 
the quarter. sessions, &c. a bill of in
dictmen~ was preferred against A. B. 

• 

and found by. the grand jury, can. 
ollly be proved by a caption (urmally 
drawn up of record at such sessions, 
nnd hy the production of the original 
or an examined eopy; held therefore. 
that the minutes of the clerk of 
the peace were inadmissible, although 
no record had in Iilct Leen drawn 

• 

up. R. v. SmUll, 8 D. & C. 341. To 
prove the time of signing final judg
ment, the day-LpG!; at the judgment
olliec, li'ulll whIch the judglllents art: 

entered into the ducket·books is not 
• 

evidence. Lee v. lIfeecock, 5 Esp. C. 
177. Minutes of proclledings at ses
sions, from which the record is after
wards to be drawn up, aro not evi
dence 011 a subsequent prosecution for 
perjury, alleged to have been com
mitted by a witness on It furmer trial. 
ll. v. Bellam!!, 1 Ry. & M. C. 171. 
But in the case of The King v. Tooke, 
it was held that the indictment, with 
the officer'r. notes, was evidence of un 

• • 

acquittal of one charged as a conspi-
rotur, without having the. record for
mally drawn up. See Vol. II. 237. 
Proof of II wl'it of execution is not 
evidence of II judgment, except as 
against a party to the cause. Ackrvorth 
v. Kemp, Doug. 40, and. see Vol. U . 
tit. SUERIFP •. 

(e) Per Lord Mansfield. Jones v. 
Randall, Cuwp.. 17; Bae. Ab. Ev. 
(JIg. 
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ment that a commission has been duly superseded, ought to be Prooror 

'proved by a writ of supersedeas under the great seal (f). . jmlg!DcIl1
!, 

• 

· A verdict is not evidimce without producing the judgment, or 
· an examined copy, for perhaps the judgment was arrested, 01' a 
new trial granted (9); but the rule does not hold where the trial 
was upon an issue out of Chancery, for there the decree is evi
dence that the verdict was satisfactory (It). But the production 
of the postea without the judgment is evidence to show the fact 
·that there was a trial between the parties (i), and the amount of 
the damages. 

· (I) PO!Jnton v. Forster,3 Camp.60. 
The ChullcellOl"s order for the super-

· sedeas is insufficie'nt. 
(g) Pittol' v. IValker, 1 Stra. 161 ; 

Willes, 367; B. N. P. 234; Hard. 
u8. 

(Ii) :!vfontgomery v. Clarke, Bac. Ab. 
Ev. F.; n. N. P. 234; a Esp. C. 649. 

(I) Str. 162; Barnard, 243. R. v. 
Mimms, Esp. N. P. 750, See Harrop 
v. Bradshaw, 9 Price, 359;' Willes, 
367. In Farmer v. Hitcldngman, Willes, 
367, it was held that the postea and 
indorsement on it were admissible to 
prove allegations that a cause (which 
was proved aliunde to have existed) 
was bronght to trial on an issue 
joined, when n juror was withdrawn 
and the cause referred. See Barnes, 
449 j 7 Mod. 451. But the postea is 
not, it seems, evidence to establish 
the f.1ct proved by the verdict. Pitton 
v. Walker, 1 Str. 162. In Garland v. 

· &llOones, 2 Esp. C. 647, Ld. Kenyon 
is reported to have held that the mere 
production of the postea was suffi
cient to establish n sct-off for the de
fendant, to the extent of the sum in-

· dorsed as the verdict in the cause; ami 
· added, that in the case ofissucs out of 
· Chancery, the Chancellor always ad-
· mitted the production of the postea as 
· conclusive evidence of the extent of 
• the demand. But there it is not usual 
to enter up judgment in such a case, 
and the decree of the Court is proof 

· thllt the judgment stands in force. 
lIIontgomery v. Clarke, B. N. P. 234. 

Hopkins v. Jones, 1 Bllrnard, 243. In 
the ca~e of Baskerville v. BraulIl, 
2 Burr. 1229, which was cited by the: 
party offering the postell in Garllind 
v. ScllOones, the objection was, that 
the delimdant having recovered n ver
dict for 30l. against the plaintiff at 
the same sittings, could not set-off 
against the plaintiff's claim in the lat
ter action for lll., pnrt of the sum for 
which he had obtained a verdict, 
without deducting the 11 I. There the 
postea was offered, not by the defenrl
nnt in the latter action to establish his 
set-ufF, but by the plaintiff in t.he lat
ter action, to show that the plaintiff in 
the former action had tnken a verdict 
for his whole .debt.· The postea is ad
missible as introductory to prove what 
a witness, since dead, slVore upon the 

. former trial. Pitton v. 'Walker, 1 Str. 
162; B. N. P. 243. R. v. lies, and It. 

. v. Robin.lOn, there cited .• , To pro\'e the 
day on which the Court sat for the 
trial at Nbi Prius, the record itself 
must be produced. Tltomas v. A7Isle!l 
and Smith, Sheriffs of London, 6 Esp. C. 
80. Where, however, th'ere are proper 
materials, the postea may be indorsed in 
court, nunc 11ro tUllC. R. v; Hammond 
Page, 2 Esp. C. 650, and· 6 Esp. C. 
83. But where a juror has been 
withdrawn and the cause referred, 
such special circumstances will not be 
allowed to be indorsed in court lit the 
second trial. Ibid. It WIIS IIlso held 
that the postea could not be read with. 
out a stamp. Ibid. 

vcrdlcll,&c • 
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T~c jud~ent of a Court is proved by a copy examin()d with 
the j uqgm,CI~t entered on the roll; proof by the j u4gme~t b,oo~ 
of the court is not sufficient, although tJlC record may n,ot bave 
been made up, ~nd although the party interested in tl~ejudglI1cn,t 
• • 

IS ll. strllnger (k). 

An offic,e copy of Il rule of court is admis~ible in the same 
court and in the s~e cause, but not ill a different cause, though 
in the same court (l). An office cQPY of a will received 111 the 
CO!lfse of qfflce, n.e~d not \,J.e proved to be an eX,nmincd copy(m). 

A Judge's order is suffidently proved by the ~'ule of court 
thereon (n). 

. 

Proceedings in Chancery by bill and answer are not record~, 
because they are 110t precedents of justice, being decided accord
ing to the justice and equity of each particular cas,e (0); and 
therefore they may themselves be given in evidence (p). ' 

But regularly, in order to prove the facts on which a decree 
professes to be founded, the proceedings on which it is founded 
ought to be read in evidence ('1). A decrctal order in paper may 
be read on proof of the bill aI?-d answer (r), or ~vithout such 
proof, if they be recited in the order (s). 

A sentence of the Spiritual Court of a divorce a mensa et thoro 
has been received as evidence, without proving the libel and other 
proceedings (t). The probate of a will consists of a copy of the 
will ingrossed upon parchment, under thc seal of the Ordinary, 

(k) Ayres v. Davenport, 2 N. R. 
474; supra, 192. 

(l) Dcnn v. Flllford, Durr. 1177. 
(111) Duncan v. &olt, 1 Camp. C. 

100 •. 

(11) StiU v. Halford, 4 Camp. C. 

17· 
(0) Co. Litt. 260. 

(p) Dac. Ab. Ev. 620. 

(q) Com. Dig. tit. Ev. A. 4. 
(r) See I Reb. 21. Com. Dig. 

Bv. C. 
(8) C(lm. Dig. Ev. C. 1; but see 

1 Keb. 21. It has been said, that jf 
Ii party wish to avail himself of the 
decree only, and not of the .answer, he 
may give the decree in evidence under 
the seal of the court, and enrolled, 
without producing the anslVer; and 
. the opposite party will be at liberty to 
sholV that till; point in issue was not 

the same ns the present issue. D. N. 
P. 235. Dut as a general rule the 
whole record ought to be produced. 
Com. Dig. Ev. A. 4. So in proof 
of a sentence in the Admiralty Court 
on a libel and answer, or the judg
ment of a court baron, the proceed
ings ollght to be produced. Com. 
Dig. tit. Evidence, C. 1. Where the 
mere object is to prove the fhct that 
a decree was made, or mnde and 
reversed, and not to prove the con
tents, proof of the previous proceed
ings is not necessnry. Jones v. Randall, 
Cowp. 17. And in the case of an an
cient decree, where the bill and a'l5IVer 
ha\'e been lost, the decree alone is ad
missible. 

(t) Stedmml v. Gooc1l, 1 Esp. C. 4 . 
Ld, Kenyou, C. J., aud aftcnvarlls ill 
K.D. , 
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with Il certificate of its having .been duly proved (u). A probate Scnt~n.ec~; 
.• ofSpmtuuo 

is therefore good eVidence of the Will, as to the personal estate, Courts. ; 

being a copy of it under the seal of the court, which preserves 
the original will in its own custody (x). . . 
'. When administration is granted by the Ecclesil!.Stical Court, it 
does not grant an exemplification, but only a certificate. that ad
ministration was granted (y). And therefore, when. a lessee 
pleads an assignment of a term from an administrator, such ceF
tificate is good evidence (z). So would the book cf the Eccle
siastical Court, wherein was entered the or9.er for granting 
administration (a). So the original book of acts, directing letter.s 
of administration to be granted with the Surrogate's fiat, is evi
dence of the title of the party to whom administration is directed 
to be granted, without producing the letters of administratio1l 
themselves, notwithstanding subsequent letters of udministratioJl 
granted to another, the first not being recall.ed (b). So an e,~
amined copy of the act-book, stating that administration w~ 
granted to the defendant, is proof that he was administrator, ip. 
an action against him, as such, without notice to produce th.e 
letters of administration (c). So .tl1e act of the court indot:aed 
upon the will is as good evidence with respect to the t.itle t9 
personalty as the probate itself (d). But although th.e probat.e 
of the will has been produced, the will itself cannot be read in 
evidence upon the mere production of it by the officer of the 

. Ecclesiastical Court (e), without some indorsement upon it for 
the purpose of authentication. In an action against an executor 
for money had and received, after notice had been proved to pro
duce the probate, it was held, that the original will produced by . 
the officer of the Ecclesiastical Court, and bearing the seal of 
that court, and indorsed as ·the instrument on which the probate 
was granted, with the value of the effects sworn to, was admis-

(u) 3 Bae. Ab. tit. Executor, B. N. 
P.244. 

(r) n. N. P. 246. 
. (y) n. N. P. 246. Knaptoll v. Cross, 

11 G. 2, K. B.; Dae. Ab. Ev. F.; 
1 Lev. 25. 

(z) n. N. P. 446. 
(a) Ibid. and Eldell v. Kcddell, 

8 East, 187. Bae. Ab. Ev. F.631. 
Polhill v. Poillill, 1701 

(Ii) Eldt:ll v. Keddcll, BEast, 189. 
(c) Davisv. Williams, 13 East, 232. 

'Kay v. Clarke, ib. 238. 

(d) Doc v. Barnard, Cowp. 295. 
(e) It v. Barnes, Sturkie's C. 243. 

Per Raymond, C. J., in Cae v. lVcst
crn!tam, Norfolk Summ. Ass. 1725, 
Sel. N. P. 793: " I cannot allow the 
original will to prove property ill the 
executor; the probate must be pro
rluced, or pcrhllp~ the Ecclesiastical 
Court will not allow this to be the 
testator's will. Besides, ulltil probate, 
a man dies intestate; and if his exe
cutor die before probate, his executor 
shall not be executor to the first tes
tator." 

• 

• 

• 
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sible as - secondary evidence (f). Where a probate has been 
lost, Ull examined copy is evidence to prove the party to be the 
executor, for the probate is an original document of a pUblic 
natUl'e (9)' In such case it is the practice of the Ecclesiastical 
COUl't to grant, not a second probate, but an exemplificatioll 

Judgment 
of an inre-

• rlOr court, 

only (It). ' 

Although it be a general rule that the probate or ledger-book 
be no evidence, except in relation to the personal estate, yet the 
ledger may in some instances be secondary evidence as to a devise 
of a real estate; as where, in an avowry for a rent-charge, the 
avowant could not produce the will under which he claimed that 
belonging to the devisee of the land, but producing the Ordinary's 
register of the ,vill, and proving former payments, it was holden 
to be sufficient evidence against the plaintiff, who was devisee of 
the land charged (i). Since the ledger-book is a roll of court, it 
seems tllat a copy is admissible evidence (It). Although a probate 
be no evidence to prove the contents in a will, in order to establish 
a pedigree, since it is but a copy, and the seal of the court does 
not prove it to be a true copy, unless the suit relate only to the 
personal estate, yet the ledger-book, it seems, in such' cases is 
admissible evidence, as being a roll of court, and made under the 
authority of the Spiritual Court, to prove snch a relation (l). 

To prove that the probate has been revoked, an entry of the 
revocation ill the book of the Prerogative Court, which is the 
record of the proceedings of the court, is good evidence (m). 

A judgment of an inferior COUl't, not of record, is usually 
established by the production of the book containing the minutes 
of the proceedings of the court from the proper place of deposit, 
proved to be such by oral testimony. Copies of court-rolls, and 
of proceedings in the Ecclesiastical and inferior civil COUl'ts, arc 
also evidence, since the originals are public documents (n). And 

(f) Gortoll v. Dyson, 1 ll. 219: 
and quo whether it would not be good 
original evidence. The probate.act 
book, contllining an entry that the will 
was proved and probate granted, was 
held to be the original, and primary 
evidence; nnd therefore, to be suffi
cient proof that the parties were 
executors, although the probate was 
not produced, nor any excuse olTered 
for its non-production. Cor .... Alling-

·/10111, 1 Joc. 515. And see Garre/lv. , 

Lislc/·, 1 Lev. 25. 

(g) Hoe v. Neltllorpe, 1 Snlk. 154. 
R. v. Haynes, Skinn. 534. 

(h) Shepherd v. Shorthouse, 1 Str. 
412. 

(i) Ca. K. Tl. 375; ll. N. P. 2-l{i. 
(Ie) B. N. P. 246, where it is said 

that the contrary had becn oftcn rulcel, 
on the mistaken ground that the ledger 
was a copy. 

(l) R. v. Ramsbotto11l, 1 Leach, C. 
C. L. 30, in note. 

m) U. N. P. 246. 
(n) 12 Vin, Ab. A. b. 26, pI. 49. 
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it is said, that as it is not usual for inferior courts to draw up 
their records in form, but only shorf. notes, copies of those short 
notes are good evidence (Q). It appears also, that in the case of 
an inferior court, such as u court-baron, hundred, or county
court, evidence Bhould be given of the proceedings previous to the 
judgment, as well a8 of the judgment itself (p), in order to show 
that the proceedings were regular (q). In an action for a mali
cious arrest, on process out of the Sheriff's Court in London, it 
was held that, in order to prove the averment that the former 
suit was wholly ended, &c. it was sufficient to show an entry in 
the minute-book of "withdrawn by the plaintiff's order," oppo
site to the entry of the pl~int, and to prove that it was the course 
of the court to make such an entry upon an abandonment of the 
suit by a plaintiff(r). 

It is said that when actions are brought against justices of the Proof of 
peace they must show the regularity of their convictions, and C

b
Ollyicl

t
ioll5 

h . L" h' h h' .. Y JUst ecs that t e_lDlormattons upon w IC t elf conVIctions were founded of the 

must be produced and proved in court (S). But it seems that the peace. 

conviction itself, when proved under the hand and seal (if neces-
sary) of the magistrate, i8 sufficient evidence that the judgment 
which it recites was given (t). In the case of :Jfassey v. John-
SOl! (1l), it was held that a magistrate might justify, by virtue of 
a conviction of the plaintiff as a vagrant, although the warrant 
of commitment alleged that the plaintiff had been charged on 
the oath of T. S., and in fact no charge had been made by T. S., 
but the defendant had been convicted upon the information of 
another person, end although the conviction itself was illfol'lnal. 
But it was observed, that the case would have assumed a very 
different shape if there had been no information to ground the 

, 

(0) PCI' Hale, in R. v. lIains, 12 
Via. Ab. A. b. 26, pI. 49; Comb. 
337. But sec Pitcher ,v. Rinter, 12 
Vill. Ab. A. b 48, contra. If they are 
not .ntered in the books they may be 
proved by the ollicer, of the court, or 
other persun cognizant of the fact. 
3B.&C.451. 

(p) Com. Dig. tit. Evidence, C. 3. 
Fisher v. Lane, 2 BI. 836. Arlllldel v. 
WId/e, 14 Enst, 216. 

(q) Vide supra, 233. In an action 
on n judgmellt of an inferior court, 
the defendant may plead that the cause 
of action did not arise within the 
jurisdiction 'If the court. Herbert v. 

Cooke, Willcs, 36, in note; or may 
take ad\·antnge ofit on evidence at the 
trial. See 2 Mod. 272. 

(r) Arundel v. Wldlc, 14 East,216. 
See lIIaeal/g's case, 9 Co. tig, where 
the brief nute of the plaint was as fol
lows: "ss. J. lIf. & R. R. Debt 500 [. 
pledges C. D. by R. F. serjeant," and 
was held to be sufficient to warrallt 
the arrest. 

(5) Str. 710; Lut sec Vol. II. tit. 
JUSTICES, 429, 1I0te (e). 

(t) Pcr 1I01t, C. J. FIIllcI' v. Fatch, 
Uolt, 287; Carth. 346; lIardr. 471t 
Vol. II. 430. 

(u) 12 East, 67. 
s 
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conviction (1). In the case of Gray v, Cookson andotlUJT8 (w), it 
was held that the defendants, ha.ving jurisdiction over the subject .. 
mattCl', were protected by u conviction drawn up after the com
mencement of the netion. 

'Vhere the parties have submitted themselves to the jurjsdic~ 
tion of an arbitrator appointed by themselves, his decision, as has 
becn observed, will be conclusive upon the subject-matter to the 
extent of llis authOlity (x). In order to establish his award or 
judb'lllent, it will be necessary to prove his authority by proof 
of the submission bonds, or other written or parol authority, and 
to prove the due making of the award (y). 

A foreign judgment should be authenticated by an exemplifi_ 
cation or copy under the seal of the court. In such case it is 
not sufficient to prove the hand-writing of the Judge, without 
also proving that the seal affixed to it is the seal of the court (z). 
It is not sufficient to produce what purports to be a copy uuder 
the seal of one who is proved to be clerk of the court (a). A 
divorce under the seal of a foreign court is not evidence without 
calling persons to prove the law of the country (b), ' 

A judgment, decree or sentence, may be impeached by proof, 
first, that such judgment never existed, or was void ab initio (c); 
secondly, that it was fraudulent and covinous; thirdly, that it 
has been revoked. First, that it never existed, as by showing 
that the alleged probate was forged (d); that the testator had 
bOlla notabilia in another diocese (e); that the t(,.9tator is still 
living; but not that the will was forged (j), 01' that the testator 
was non compos, or that another is executor (9), for this would be 

(v) Per I.e Dlanc, C. J. ib. 

(IV) 16 East, 13. 
. (J-) Supra, 230. And sc~ Doc ", 

llosscr, 3 Enst, II. 
01) See Vol. II. tit. AWARD. 

(z) HeT/ry v. Adc!J, 3 East, 221. 

Black v. UlI'li Bra!JbrlJOke, 2 Starkic's 
C. 7. AppletOlI v. Lord Bra!Jbrookc, :I 

Stnrkie's C. 6; 9 Mod. UU. A/ves v. 
BUT/bury, 4 Cam)!. 20. 

(a) Ibid. 
(b) G Cll1er ". Lad!J Lmelborough, 

Peake's C.17. See l:'remoult v. Dcdire, 
I P. Wms. 431. 

" . comnnsslOners, 10 respect to Inotten 
liS to which they had no authority. 
.AtlorTlc;y-gt:7u:rtll v. Imd lIotnam, I 

Taullt. 219· 
(d) T. Raym. 404-U; 2 Sid. 359. 
(c) D. N. P. 247; I Sid. 359. Noel 

v. Weill, I I.ev. 135, per b.;!Ier, J.; 
3 T. n. 131; 5 Rep. 30. 

• 
(c) Nonppenl need be made against 

an order where the justices wanted 
juri~diction; see VI)I. II, tit. SETTLl:

A1CliT; 01' against the proceedings of 

(f) But upon nn indl~tment for 
forging Q will it mny ho pro,·cd that 
the will wns n forgery, notlVitllstnnd. 
ing the probate. ll. v. Buttery clld 

llJlIC7l6mara, Vol. I. p. 236; I DUnl, hy 
ChetwymJ, 771. In the case of an 
inferior court not of record, the pnrty 
mnv show thnt tho cnuse of action did 

• 
lIot nrise within the jurisdiction. ller-
bert v. C(,("cc, Willes, 36, note (a). 

(g) Slirling's calC, 11 St. Tr. 223 . 
... 
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to falsify tIle judgment (k). In trespass, where the plaintiff had 
been convicted upon four convictions for carrying on his trade 
upon the same day, it was held to be a sufficicnt answer to three 
of such convictions, that the justicc!l had no jurisdiction, although 
the convictions had not been quashed (i). An Ecclesiastical 
Judge is not liable to an action, though he excommunicate a party 
erroneously, but it is otherwise if he excommunicate not having 
jurisdiction (ll). So it may be shown that a pcrson is not within 
the scope of the bankrupt laws, although the commissioners have 
declared him to be a bankrupt (1). But nothing which might 
have been insisted upon by way of appeal against a sentence can 
be urged in answcr to ihe evidence supplied by the sentence (m); 
and therefore, where upon an indictment for insulting a gentleman 
commoner, anel expelling him from the gardens of a college, the 
defendant relied upon a sentence of expulsion, it was held to be 
no answer, that a sufficient number of members had not con
curred in the sentence. Secondly, That it was fraudulent or 
covinous, for strangers ought not to be bound by such a pro
ceeding. Accordingly, in the Duc/leSS of Kingston's case, it was 
resolved that, even admitting the sentence in the Spiritual Court 
to be conclusive, still the effect might be removed by showing 
coUusion(n). And in a much later case, it was held, that a sen
tence of divorce fJ'om the first marriage, obtained in Scotland by 
fraud on the part of the husband, would be no bar to a prosccu
tion for bigamy (0). In an action for assault and wounding the 
plaintiff, it may bc shown that an acquittal upon an indictmcnt 

. (h) I Lev. 235; 2 Keb. 237. 
(I) Durclm ,'. Cripps, Cowp. 640. 

So ns to nn order of rcmoval. Vid. 
o 

i'!fra. 
(k) Arkerley v. Parkinson, 3 1\1. & 

S.411. See also Mood!! ,'. 7'/lUrstoll, 
I Str. 481; Vol. II. tit. JUSTICES. 

Broom v. Bullen, I Doug. 407. Ll. 
lWd'lor v. Reeve, 2 n. & P. 391. 

(I) In strictness, the renson why 
the adjudicntion of the commissioners 
in such cases is not obligatory, is, thnt 
it is merely nn er parle proceeding, 
and partnkes no more of the nnl ure of 
ajudgment than the finding n bill of 
indictment by n grand jury. 

(m) It. v. Orllndoll, Cowp. 315. 
The case lYas put on the same footing 
wilh a decree in the Admiralty Court, 

which must stand till reversed. Note, 
the Court doubted ~hether 1\1 r. Cmw
fiJflJ, tho prosecutor, was n memher of 
Queen's College; but held, thnt even 
if he were, the sentence was not exa
minablc but by appeal to the visitor, 
and thnt the King's Courts could 1I0t 

interfere. As to the general principle , 
that II sentence by the members of n 
colleltl', or by the ,oisitor on nppeal, is 
conclusive, sec Pllillips v. nil,"!!, Skinn. 
447; 2 T. R. 346. Dr. Po/rick's rase, 
I Le,·. 65. Dr. lVidrillgloll's rase, 
1 Lev. 23. Case'll New Coll. :t Lev. 
14· 

(II) 11 St. 'fr. 230. 262. 1 Ves. 
159; AmI. 392. 

(0) Mllrtill Lvllis casc, Huss. & ny. 
C. C. L. 237. 

s 2 

How 
rebutted. 0 

o 
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charging the injury as a felonious wounding, was fraudulent and 
collusive (p). So where an executor pleads judgments recovered, 
the plainitffmny reply that they are covinous ('1). So a stranrrer 
to a fine or recovery may avoid it by showing collusion (r). So 
if it appear on the faee of the proceedings that the party to be 
affected by a foreign judgment, or by process of foreign attach
ment, was never summoned, or never had notice of the proceed_ 
ing (s). But it is a general rule, that a person who was a party 
to the proceeding (t), 01' who might have been a party (u) to it, 
cannot show collusion in order to repel the judgment. Thirdly, 
That the judgment has been reversed, as that letters of adminis
tration have heen revoked (w), or the probate repealed (x). But 
an appeal against a sentence is no answer to the sentence (y) ; 
and an attainder standing unrcversed, although founded upon Ull 

insuflicient indictment, is valid and pleadable in bar (z). Other 
evidence to impeach the truth of a record is inadmissible; it is 
not competent to a party to prove that a verdict was improperly 
entered by mistake (a). 

Secondly, inquisitions, depositions and evidence, taken in the 
course of a judicial proceeding. Inquisitions which are of a 
public nature, and taken under competent authority, to ascertain 
a matter of public inter.,,;t, are, upon principles already an
nounccd, admissible in evidence against all the world. They are 
very analogous to adjudications in rem, being made on behalf of 
the public; no one is properly a stranger to them; and all who 

(p) Crosby v. Leng, 1~ Eaot, 409. 

(q) Lloyd v. Maddox, Moore, 917. 

(1') 11 Str.262. 

(s) BucllUllan v. Rucker, 9 East, 192; 
Supra,232. Cavan v. Stewart, IStarkie's 
C. 525. It b against natural justice to 
con viet a man without a summons. 
R. v. Cotton, 1 Sess. C. 179; 1 Bott, 
4116; 1 Burn's J. 254, 23d cd. Doe 
v. Gartliam, R. v. Gaskin, 8 T. R. 
Williams v. Ld. Bagat, in error. The 
husband need not be summoned in 
case of a criminal proceeding against 
the wife. 1t v. Ellen Taylor,3 Burr. 
1681. In B. v. Clegg, Str. 475, an 
order of lmotard y made at sessions 
set out no summons, but the Court 
~uid they could pl'csume one. 

(t) PrudhCIIIl Y. PMllips, Str. 2; 
Ambler, 7(i3. 

(II) l\Iayo v. Browne, 11 St. Tr. 
(TI') 2 Sid. 359. 
(.1') 3 Lev. 135; but note, such re

peal would not invnlidate a pnyment 
to the executor. 3 T. R. 125. Allen 
V. Dllndas. 

C!J) Hervey's C(lse, 11 St. Tr. 207. 
212. Ann. 11. 

(z) 4 Co. 45; 2 Hale, 251. Price 
V. Ullljicld, And. 222; 2 Sid. 359. An 
execution on nn erroneous judgment 
is good till reversed. 1 Ld. Ray. 546. 
An accessory cannot take admntagC 
of elTor in the judgment against the 
principal. 1 Hale,625. R. v. Baldwin, 
3 Camp. 265; and see Holmes ". 
Walsh, 7T.R. 465. Judgmeatagainst 
the husband for treason, not re\'crsed, 
sllflicicnt to dcprive the wife of her 
dower; per Lawrence, J. ib. 

(lI) Reed v. ]ac/.soll, I East, 355· 
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can ,be affected by thenl usually have the power of contesting Inquisitiorii. 
them. In general, where property is vested in the Crown upon 
~ inquest of office, by a coroner, escheator (b), or other officer 
of the Crown, the parties affected by the inquest have a right of 
traverse rescrved to them, or they may proceed by monstrans de 
droit. Upon a finding of felo de se, the executor or admitlis-
tl'atot' may remove it into the Court of King's Bench, and traverse 
it(c); for it would be hard that he should be concluded by an 
inquisition, which is nothing more than an inquest of office, taken 
behind his back (d). By the express provisions of many statutes, 
inquests of office before escheators are required to be held in 
a public open place, and everyone is to be heard in evidence (e). 
And by the provisions of these statutes the remedy by traverse 
and monstrans de droit has been much enlarged (f). Upon the 
same principle, upon the execution of a writ of extent, one who 
claims property in the goods w~lich are in possession of the de-
fendant may assert his claim before the sheriff, and cross-examine 
the witnesses adduced by the prosecutor (g). But still it seems 
that the finding of a fugam fecit by the coroner's inquisition 
against one who occasioned the death of another, is conclu-
sive (It), although a jury upon the trial find otherwise (i); yet, 
upon principle, a traverse ought to be admitted in that case as 
well as upon the finding a party felo de se (1t). 

, Since then the usual effect of such inquest of office is to vest 
tl1e property in the Crown, reserving to the party affected, in 
most instances, a right of traverse, the consequence seelUS to be, 
that such inquisition, standing undisputed and unreversed, would 
'be conclusive as to the right of property, not only as between 
any claimant and the Crown, but also, as in the case of Toomes 
v. Etherington (l), between any other parties. 

The plaintiff in that case sued as administrator of Toomes, 
upon a judgment recovered by the intestate against the defen-

(b) See as to the writ of escheat, 
the st. 1 H. d, c. B. The inquisition 
on such a writ is evidence to show, 
accurding to the finding of the jury, 
that the party died without heirs. 

(c)' 1 Hale, P. C. 416-17. BUl'cluis 
case, Easter, 45 Ed. 3; but Ld. Cuke 
held otherwise, 3 Inst. 55. ' " 

(d) Accordillgto lA. Hale, 1 P ;C. 
416,417. Eust's P. C. 389. 

(c) 34 Ed. 3, c. 13; 36 Ed. 3, c, 

13; ]. H. 13, c. B; 2 & 3 Ed. 6, c. B; 
3 Comm. 260. 

(f) 3 Comm. 360. 
(g) R. v. J3icldc!}, 3 Price, 454; 

and the sheriff having relhsed to pel'
mit suchinterrogutories tu he put, the 
Court set llside the inquisition 

<") 1 Will. Suund. 362, n, 1. 

(i) Ibitl. 
(k) See 1 Saund. 362, n. 1. 

(l) 1 Saulld. 361. 
S 3 
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rnq1lbilions. dant; the defendant pleaded that the intestate was !elo de se 
whereby the judgment wus forfeited; the plaintiff replied a su~ 
~equent statute of pardon, to which the detimdant demurred, and 
the judgment was given for the defendant; because by tIle find
ing of the inquest the debt and damages w.ere .vested in the king, 
and the statute contained no words of restitutIOn. 

Inquisition 
oflullacy. 

Upon an issue dcvisavit vel non, the question was, whether the 
inquest of the coroner, super visum C01])ods, finding the testator 
lunatic, was admissible: and the Court was divided upon the 
point (m); two of the .Judges deeming it to he inadmissible, be
cause the parties were not the same, the one being a civil and the 
other a criminal proceeding. But in that case the dissentient 
Judges expressed their opinion that an in'luisitio post mortem 
would be admissible, because it was a civil proceeding, and be
cause of the antiquity of it, to prove a pedigree (n); and the 
Chief Justice cited Lord Derby's case, where an infjuisitio post 
mortem had been admitted (0). 

In Sergeason v. Sealy (p), Lord Hardwicke said that inquisi
tions of lunacy, inquisitions post mortem, and others, were always 
admissible, though not conclusive. In the case of Burridge v. TIle 
Ead of Esse.7: ('1), an inquisition post mortem, setting out the 
tenor of a deed, was held to be evidence of the deed. 

An inquisition of lunacy may be considered to be in tile nature 
of a proceediug in ;w, since it is instituted by the direction of 
the Lord Chancellor, to whom, by special authority from the 
king, the custody of idiots and lunatics is entrusted (1'), to inquire 
into ihe stq.te of the party's mind. In the case of Faulderv. Sillt('t),)z 
Lord El1enborough, upon a plea of non est factum to a declaration 
Oli a bond, admitted proof of an inquisition taken on a commission 
of lunacy, against tbe obligor (to whom the defendant was exe
cutor), upon which he had been found to be a lunatic; but held 
that it was by no meaus conclusive. So such an inquisition has 

(m) The inquest was read at the 
instance of Pmtt, J., although he was 
of opinion thatit was not, in strictness, 
aumissible; because it was an issue 
out of Chancery, anu merely to inform 
the conscience of the Chancellor. Str. 

• 
68. 

(n) Jones v. Wldte, Str.68. 
(0) And see D. N. P. 22[\; and POl' 

IImdw. C. in Sir IIuglt Smithson's 
fl/SC. 

(p) 2 Atkins, 412. Fuulder v. Silk, 
1 Collinson, 396; 2 Maud. Ch. 576. 

('1) 2 Lord Raym. 1292. An in
quisitio post mortelll, and traverse 
thereon, is evidence, although it be 
voidable. Leighton v. Leigldoll, Str • 
308; ib. 115.1. 

" 

(r) 3 P. Wms. loB. 
(s) 3 Camp. 126. 

• 
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been received as evidence in a criminal case, to show the insa- Inqubiliulls. 

!lity of the prisoner (u). 

In the case of Too/wr v. Dillie of Beaufort (x), a commission 
from the Exchequer in the 33u of Eiiz., to inquire whethel' the 
prior, &c. of Saint Swithin was seised of certain lands as parcel 
of a manol'; 01' whether, upon the dissolution of' the priory, the 
Crown was seiscd of them; thc dcpositions taken under the COlU

mission and the l'etUl'l1 were held to be admissible, but not con
clusive evidence against the duke. 

It is not essential to the reccption of evidence of this nature 
that the inquiry should have been made hy virtue of some judi
cial authority, and by means of \vitnesscs examined lIpon oath; 
it is sufficient if it was made by virtuc of compctcnt authority 
on behalf of the public, and on a subject-matic!o of public 
interest ('!J)' 

In Doe v. lIarcourt (z) an inquisition by order of thc govcrn
ment, in the time of thc COllllllonwealth, to ascertain the extent 
of lands belonging to a prebend of the manor of St. Paul's, was 
held to be cvidence against onc claiming umkr the prebcndary. 

It is, however, of the very essence of evidcnce of this natUl'e that 
the inquiry should have been made undcr propel' authority; in 
general, therefore, unless the authority be in its nature notorious, 
it must be proved by the production of the commission, as in the 
case of' an inquisition post mortelll, and .such private ofllces (a). 
And in other cases, wherc it may bc presumed that the commission 
under which the depositions were taken has bcen lost, they may be 
read without its production (0). And in cases of gencral concern, 
such as the ministers' rcturn to the commission in Hemy the 

(u) R. v. Bowler, O. B, JUlie 11312; 

cor. Le Blanc and GibLs, J s. Sec 
Vol. II. tit. WILL. 

(.r) BUrl". 146. 
. (y) As in the case of the t'al07' bCllc

jiriorum, supra, 1613; B. N. P. 223. 
'rhe inquisition taken ullllerthe autho
rity of the II ouse of Commons, as to 
the fees of oflices, supra, p. 200; allli 
see Green y, Hewitt, Peake, C. 132, 
where this inquisition was held to bu 
conclusive. See also the case of the 
Vicar qf Killington v. Trill. Cull. CUIIl., 
l Wilson, 170, slIpra, 201, where tho 
sUl'\'ey fl'qm the Firot-Ihtits Olliee 

• 
was udmittell to prove the \'icar'b 

right to tithes, although tho autho
rity under which it was taken did not 
appear. See also 2 Gwill. 542. Sec 
also as to Domesday Book, nnd the 
Survey of the Ports, SlIP1'll, p. 200. 
'Where an anciellt extent of crowlI 
lands was timud in the proper office, 
mul pursued the directions of the 
statute 4 Edw, 1, the Comt held that 
it was to be presumed to have been 
taken unuer )ll'Opel' anthority. Rowe 
v. Brenton, n n. & C. 74t!. 

(z) Peake's Ev. App. 75. 
(ll) B. N. P. 2213. 
(I» BlI!)I!'!) v. lI',ylie, (j Esp. C. 3j. 

s ·1 

On what 
t1ulh"rily 
fuunded. 
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Eighth's time, to inquire into the value of livings, the party is 
110t bound to give proof thtJ commission (c); and it would be 
attended with great inconvenience and expense to oblige parties 
to take copies of the whole rccord. 'Where an inquisition has 
been takeu without legal authority it is inadmissible; as in 
LatflOw v. Elllller (d), where it was held, that an inquisition 
hy the shcriff to ascertain to whom the goods seized uudel' an 
execution against A. belonged, was not evidence fOl' A. iu an 
action brought by A. against the shcriff. 

DCJlo,iliun~ Depositions (e) ofwitucsses(j), although made undcI' the sanc
"h"/I ",I. tion of an oath, am not in general evidence as to the facts whic/I 
mi$siblc. 

they contain, unless the party to be aHeeted by them has cross-

"'ilnp5S 
",usl be 
dead IJr 
obscnt. 

examined the deponents, or has been legally called upon, and had 
the opportunity to do so ; for otherwise one of the great and ordi
nary tests of truth would be wanting ([I). Since evidence of this 
kind is of a weak and secondary nature, it is not admissible, unleos 
it be, first, the best e~'idence, and also unless the party against 
whom it is oficI"!d has had the power of cI'oss-examination, and 
has been legally called on so to do; which must be proved by 
showing, secondly, that he was a party to the proceeding; thirdly, 
that it was a judicial proceeding; fourthly, that he cross·ex
amined, or might have done so. There are some exceptions 
where the proceeding is of a public nature, 01' the "'idellce lalls 
within the general scope of' ~he rule as to reputation. 

It is an incontrovertible rule, that when the witness himself 
may be produced his deposition cannot be read, for it is not the 
best evidence (It). liut the deposition of a witness may be read 
not only where it appears that the witness is actually dead, but ill 
all cases where he is dead for all pllrposes of evidence; as where 
diligent search has been made l', .. the witness and he cannot 

(c) Ba!)le!) 'V. Wylie, 13 Esp. C. 85. 
Vicar of Killington v. Tri;I. Coil., 1 

Wils. 170. 
(d) 2 II. B. 437. Glossop v. Poole, 

31\1.&S.175. 
(e) As to uepositic 1S taken before 

Ju~tices, see Vol. II. tit. DEPOSITIONS. 

U,) The oral te!timony of n witness 
on u former trial stallus upon the same 
grounds. B. N. P. 242. Shcnvin v. 
Clarges, 12 Wi!. 3; 1 Ld. Raym. 730. 
A deposition hy all interested" itness 
is 1I0t ndnissihle any more than his 
OWII testimony would be. SII]>1'Il, tit. 
W ITN £55. Depositions of parhbio-

ners tending to charge the defendant 
with costs, on nil :nformation for 
money reeth'ed by him for the use of 
the pari5h, nre ndmissible in evidence, 
where the witne,scs are not relators 
me.Jtioned by nan'c in the information. 
Att.-gen. v. Griffiths, 1 Kenyon, 126. 

(g) Supra, ~5. 
(11) Str. 920; Godb. 193. 320 ; 

Salk, 278. 2!1I. 286; 4 Mod. 146; 
Hob 11:1; Hardr. :.!32; 5 Mod. 9· 
1 G:l, :.!77; T. Uaym. J 70 • 335· 336• 
PI!) Y. Wood, I Atk. 45. Coker Y. 

l'cumcll,2 P. W. 563; B. N. P. 239· 
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be found (i), where he resides in a place beyond the jurisdiction 
of the court (It), where he has become lunatic or attainted. 

It has even been said, that if n witness, having been sub
pamaed, falls sick by the way, his deposition m~l- . '(~ read (I). So 
if the witness has been kept out of the way by tiit: adversary (m), 
or labour U\ute1' any infirmity which incapacitates him as a wit
ness (n). So the dcposition of a party absent in Ircland has 
been admitted (0). According to the practice of the Comt of 
Chancery in directing an issue at lu.w, an order is made that the 
depositions of witnesses shall be read on the trial, 011 satisfactory 
proof that they arc unablc to attend in person (p). The prin
cipal object of the ordcr is convcnience in dispensing with the 
ordinary preparatory proof (1]), 'V11cre depositions have he en 
taken in perpet/Ulm rei mcmol'imn, and a witness afterwards be
comes a party to the suit, his deposition cannot be read, for the 
intent of the deposition was to perpetuate testimony in case of the 
death of the witness (r). And So it was held, where a deponent 
became interested after his examination in a court of equity, but was 

(i) G~[lh. 3:;16; L. E\·. 106; 2 Str. 
920. &11.1)11 Y. Olive, ~ Str. g20. If 
the pal ty cannot find 1\ witness, then 
he ;5 as it were dead to him; (lnd his 
deposition may he read, so as the parly 
make oath he did his clllleavour to 
find him, but that he could not see 
him, nOI' I,cllr of him. Godo. 326; 12 
Vin. Ah. A. b. 36. To entitle a party 
to read a deposition taken upon inter
rogatories, it is not sufficient to show 
that the witness is 1\ seattlring man, 
nnd that he.\ately belonged to a vessel 
in the Themes, without proving for 
whnt port the vessel waS bound, or 
that any inquiry had been made for the 

• witness. 
(Ie) LOl'dAlUwm v. Earl ofAnglesC!J, 

Gil. Eq. Cas. 16. IB; Itep. temp. 
Holt, 736. 

(l) Mod. 203,284; Ld. Raym. 7:lgj 
P. Will. :.lOll, 21lg; 12 Mod. 215.231; 
Bac. AIJ. Ev. 625; Vin. Ab. A. h. 31, 
pl. 10; 1 Ves. &. Beames, 2:l. Jones 
v. Jones, 1 Cox's Cas. 184. Dut sec: 
IIarrison v. Blades, 3 Camp. C. 44;:'. 
Vol. II. tit. DEPOSITIONS, 276. 

(m) Green y. Gatewick, D. N. P. 243. 
(n) B.N. P. 239; Ld. Raym. 1100. 

Fr!J \'. Wood, 1 Atk. 145. So it has 
been snid, if the witness be unablo 
to travel. Dut see the case of Har
rison Y. Blades, 3 Camp. 445. And 
see Vol. II. tit. DEPOSITIONS .. 

(0) 11 Mod. 2W; 2 East, 251. 
Hodnett Y. l'o/'Illall, 1 Starkie, go. 
Gil. Eq. It. 16. 13; but sec 'fr. p. 
Pais, 7th cd. 3ll:;, all6, where a dis
tinction is taken between Ireland and 
a place (lut of the King's uuminions. 

(p) COI'bet v. Corbet, 1 Ves. & 
Dcames, 340. 

(q) Palmer v. Lord A!Jlesbur!J, 15 
Vcs. 176. 

(I') 'l'iIlc!!,s Case, Lord Rayr.l. 100g; 
1 Salk. 2116. Depofiitions having bcen 
taken in perpetullm rei memoriam, tho 
inheritance afterwards descended to 
the person who was sworn as a witncss; 
and the J U!lges of the C. P. and of the 
Court of K. D. held, that the deposi
tions could not be read; and lIolt, 
C. J. said, that such depositions could 
not be read in any case until the ueath 
of the witncss, much less in a case 
where the witncss was himselfa party; 
see lIolcr~ft \'. Smitli, Eq. Cas. Ab. 
224; Trin. 1702; Yin. Ab. Ev. A. h • 
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110 party to the suit (8); and yet if the witness become interested 
by operation of law, the case seems, with respect to the question 
of evidence, to be just the same as if he had become hlind or 
lunatic; and in equity depositions have been admitted under such 
circumstances (t). Whem a witness has been examined on inter
rogatories hy consent, on account of his expected absence, yet if 
he be not absent at the time of the tdal his deposition cmmot be 
read (u); but it is not necessary that he should be actually on his 
voyage when the trial comes on; if he be on hoard and ready to 
sail, or if the ship has been compelled to put hack (x) upon a tem
porary exigency, the deposition is still evidence. R I'llnable 
proof must be adduced by the party who offers the (1 ,j Lion in 
evidence, to slww the necessity of resorting to it (y) Upon an 
application by the defendant, a trial for a misdemeanor has 
been postponed, upon his consentin2,·, by writing under his own 
hand, to the examination of' a witness for the Crowll upon inter
rogatories (z). 

Secondly, a depo:,ition is not admissible unless the parties be 
the same; for a stranger to the former suit had no opportunity to 
cross-examine, and therefore cannot be affected by the dcpn.;;
tions (a); and he cahHot use them against one who wa::; a pal', .. 
. because he could not have bcen prejudiced by them, and there
fore, for want of mutuality, ought not to take advantage of 
ttem (b). 

. Accordingly on an appeal of munlcl' an appellant could not 
give in evidence an indictment for the same murder, and what a 
31, pl. 42. Ba/(er v. Lo/·a Fai/faI, 
Str. 101; B. N. P. 242. 

(s) Bakerv. Lord Fairfax, Str. 101. 

(t) 2 Ve!. 42. GI!Jn v. Bank tf 
England, Holcl"f!Je v. Smith, Eq. Cas. 
Ab. 224. Goss v. Tracy, 2. Vernon, 
Bgg; 1 P. Wms. 287; 2 Vernon, 472. 
Ik: $ v. Halld, 2 Atk. (h5. In Gf!)/! 
v. BallI, qf ElIglalld, 2 Ves. 42, Lord 
IIardwickt: said such evidence was 
allowable on good reason, for the 
e,·idonee was to be taken as iL slood 
at the lime of the witness's examina
tion, whieh should not be set aside 
unless it could be " II pplied by other 
evidence. 

(1I) 2 SalJr 691; 2 Tidd's Pro 854. 
For i~ i~ ap implied condition that the 
ntten;!G .I~C of the witness is not pmc- . 
tic able. 

(.l") POllSick v. Agar, 6 Esp. 92. 
Ward v. Wells, 1 Taunt. 462. 

(!J) It has been held to be insuffi. 
cient to show that the witnc5s was a 
seafiu·ing man, and that several months 
ago he belonged to a vessel lying ill 
the River Thames, without sllowillg 
the nature of the vessel, or whither 
she was bound. l'alconer v. Haman, 
1 Camp. 171. 

( .. ) R. v. llIorplie-{o, 2 1\1. & S. 602. 
The same thing was done upon the trial 
of Mr. Hastings; see 21\'1. & S. 603. 

(a) B. N.l'. 242. Cooke v. FOlIII

lain, 1 Vern. 413; 2 Rol. Ali. 679; 
Hob. 155. 

(b) Bae. Ab. Ev. 626. RUolllcortle 
v. Countess lJ.f Pcmbrokt, Hanlr. 472; 
Gil. Ev. 55; but 5ce ViII. Ali. Ev. A. 
b. 31; 1'1. 47. 

• 
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witnesb had sworn upon the trial (c); and as the evidence on the 
indictment was not evidence for the appellant, neither was it for 
the appellee (d). A. preferred bis bill against B., and B. ex
hibited his bill touching the matter against A. and C.; on a trial 
at law it was held, that C. could not use the depositions in the 
same canse between A. and B., but that the whole must be tried 
as res nova (c). The depositions or evidence of a witness in one 
cause cannot be evidence in another, where the verdic~ would be 
inadmissible; for the oath cannot be given in evidence without first 
giving the verdict in evidence (j); for otherwise it would not 
appeal' that the oath was more than a voluntary affidavit. But 
it is not necessary that the depositions should have been made, 
or the evidence gi'ien in the same proceeding, provided the parties 
be the same; in the court of Chancery depositions in Gne cause 
are frequently read in another; and in courts of law the evidence 
which the . itness gave 011 a former trial may be read after his death 
in a subsc(l;lcnt one (9). But although the parties are the same, 
yet if the same mat.ters were not in issue in the former cause the 
depositions arc not evidence (h); this rule, however, at all events, 
does not apply to cases where depositions are offered against 
those who were not parties to the former suit, as matter of repu
tation, for there the very circumstance that the same mattcr was 
litigated, has been urged us an objection to thc evidence (i). 

(c) 1 Sid. 235; 2 Haw. 430; 2 Roll'& 
Rep. 460; 2 Keb. 304; Bac. Ab. Ev. 
629. The reason assigned is, that an 
indictment is not evidence on an 
nppeal, and that appeal is a new cause, 
nud therefore it is necessary to have 
th~ parties face to fhce. 

(d) B. N. P. 243; 1 Sid. 325. 
(e) Law of Evid. 108; Hard. 472; 

12 Vin. Ab. 109, pl. 24. 

(/) B. N. P. 242; 1 Sid. 325; 
hut sec 253, n. (i). It seems to be 
sufficient. to give the postel! ill evi
dence. 

(g) Pe;' Lord Kenyon, 4 T. R. 290 • 

Pyke v. Crouch, Lord Raym. 'l30. 
Pitton v. IValtc/" Str. IG2. Gr.'ell v. 
&atcwicke, B. N. P. 243; 12 Mod. 
319; Burnard, 213. 243. Lord Pal
lllerston's casc, citcu by Lord Kenyon, 
4 T. R. 290, where upon a trial at [mi' 

it lVa~ held, (In all hun do, that wltal 

Lonl Palmers ton sworn upon a former 
trial was evidence, tht: witness having 
died in the interim; Lut the evidence 
was ultimately rejected, because the 
witness could not give the words, but 
only the fact. In Chancery, deposi
tions taken thirty years ago have been 
admitted to be read, although the 
parties were not the sall)e; because 
they related to the sam'} land, and the 
tcnants were parties to it, and the 
plaintiff's title uid not thel~ appear. 
B. N. P. 2.j.0; Chan. Cas. 73; Bac. 
Ab. Ev. 627; Eq. Ab. 627. Formerly 
depositions j'l pel"Jlctualll rei memorialll 
\Yere not published till aftcr thc death 
of the witnesses, which was attended 
with inconvcniencc, because they 
swore with impunity. Bac. Ab. Ev. 
627· . 

(It) AllibolZc v. the .ilttol'lZc!}-gcncI'uI1 

Vin. Ah. E\,. A. b. 31, 1'1. 45. ' 
(i) 11!FtI, 272. 

ldclliltyof 
• parlles. 

• 



, 

In B legal 
proceeding. 

ElIrn
cial not' 

WRITTEN EVIDENCE JU 1>ICIA J. IN STn UlIJENTS : 

Depositions in n fomlCl' cause cannot in geneml be read against 
one who docs not claim under thc party with whom such deposi
tions were taken; but in equity, if a legatee bring a bill against 
the executor, and prove assets, 'it is said that another legn~ee, 
although no party, may have the benefit of those depositiol1f; (It); 
at law they may be read where the defendant claims in privity 
with the dcfendant ill the former suit (i). 
· Thirdly, in order to admit a deposition, or the oral testimony 
of a witness in a former cause, it is necessary to show that such 
a cause 01' pl'oceeding legally existed, for otherwise it would not 
appear. that the deposition was anything more than a mcre 
voluntary affidavit of a stranger(m). It sef!ms to be a g(,llcral 
rule, that the depo3itions 01' cvidence in a fOl.'11'.)r cause are nevel' 
admissible in evidence unless the verdict or judgment would ill 
itself be evidence (n). 

It is also a rule, that no extra-judicial deposition can be used 
in evidence; for the party was not bound to take any notice of 
the proceeding. Accordingly, upon an indictment for a libel, 

before a magistra e were not admitted in evidence, as 
would have been under the statutes of Ph. &. Mary, in cases 

• • 
of ,felony (0). Nor arc they so in any case, where the proceeding is 
cora'n.t?lon }/ldi,:e (p); as, where a voluntary affidavit is macle , . 
before the Master (q), such an affidavit would not be evidence, un-
less the admission of the party who made it would be evidence (r). 
So if the bill has been dismissed on account c f the irregularity of 
the complaint (s), as if the depositions are taken in J. revived 
suit, where a bill of revivor docs 110t lie (t), for in such a case 
there is no complaint before the court in which depositions can 
regularly be taken. But if the hill be dismissed merely because 

(k) Coke v. Pountllill, Vern. 415; 
12 Vin. Ab. 16o, pI. 27. 
· (l) Earl if Batl, v. Batterserr, 5 
Mod. 9; 12 Vin. Ab. I I 1, pI. 31. 
· (711) B. N. B. 242. Sherwin v. 
Clarges, 12 Will. 3; Ld. Raym. 730. 
· (n) B. N. P. 242. Because the 

giving the verdict, &e. in evidence is 
11 preparatory step; hut it seems that 
the production of the postea would hi: 
sufficic:nt to warrant the reception of 
such evidence, since it would show 
the fact that II trial was had between 
the same parties. It should seem, 
howel'er, that where a new trial is 
granted, alii] 011" of the witne.ses dies 

in the mean tim!.', his evidencE' on tlw 
former trial would be admissiblc, al
though the vcrdict itself would be 
inadmissible. 4 T. IL 290. 

(0) R. v. Paine, 5 Mod.; 12 Via. 
Ab. Ev. A. b. 31. 

(p) Stock v. Denew, Vin. Ab. Ev. A. 
b. 31, pI. 16. 

(q) Sty. 446; MlIg v. JlIag, IC D. 
at Bar.; Dae, Ab. E,'. 620. 

(r) Ibid. 

(s) 1 Ch. Ca. 175. BacklIVlISC v. 
Middleton, Gil. Ev. 56. • 

(t) 1 Ch. C. 175. 

• 
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the matter is not proper for a decree in equity, although within ~xtra.judl. 
. . 1" f' t1 rt th d 'ti' be d' Cllll not ad-the JUWl( IctlOn 0 10 cou, e eposl ons may rea·m lIliasible. 

another cause between the same parties (u). Where the proceed-
ing is merely voidable, it seems that the depositions may be read; 
but it is otherwise where it is absolutely void (w). ' But in some 
instances where depositions have been irregularly taken, a Court 
of Equity will order that they shall stand (x). Depositions be-
fore justices cannot be read on an indictment for treason, or for 
a misdemeanor, or upon the trial of an appeal, or in a civil ac-
tion (y). for they are extra-judicial. It was held, that depositions 
ill the Court of Wants were not evidence in the King's Bencll 
to prove the same title (z). 

It has frequently been held, that depositions taken in a Spiri
tual Court cannot be used, even by consent (a), in a Court of 
Common Law (b), because it is not a court of record. Yet the 
same objection applies to depositions in Chancery. In Brcedon ' 
','. Gill (c), Lord Holt expressed an opinion that depositions be
fore commissioners of excise might, if the witl1csse3 died, be after
wards rcad before the commissioners of appeals. And dep<",itions 
under the statutes of Philip & Mary, and 7 Geo. 4, c. 64, are read 
upon trials for felony, although they are not of record (d). And 
it is to be observed, that these statutes do not expressly direct that 
these depositions shall be evidence; they were, indeed, originally 
intended for a different purpose, and they become evidence as 
authorized proceedings in the course of the same prosecution. In 
lVclslt's case (e), Lord Hale assiglls two reasons why, upon an in
dictment for a forcible marriage with Mrs. Puckring, the deposition 
of Mrs. Puckring before commissioners appointed to dissolyc the 
marriage, if they thought fit, should not be read: First, because 
it was a proceeding according to the civil law, in a civil cause; 
secondly, because she was interested; and doe"s not hint that it 
was an objection that the court was not a court of record. With 
respect to depositions in the Ecclesiastical Court, C. B. Gilbert 
lays it down that they may be read when taken in a cause over 

(II) Smith v. Veale, Ltl. Raym. 735; 
CII. C. 175; 3 CII. Rcp. 72; 12 Vine 
Au. 109, pl. 15. NO!Jcler v. Pel/cock, 
ill. 112, pI. 41. 

(w) Str. 303. 
(l') 1lfllrl'!l v. Wise, cited Str. 30B. 
(y) 2 IInlefLP. C. 286; Ld. Huym. 

730• 

(Z) 2 Roll. R. 2) 2. 

«(I) March, 120. 

(b) Litt. It. 167; n. N. P. 242; 
~ Roll. Au. 679; Bac. Ab. Ev. 623 ; 
2 Hale, 235; March, HIO; 1 Haw. 
c. 42; Vin. Ab. Ev. A. b. 31. 

(c) Lord Raym, 222. 

(d) See 2 Hale, 2B4. 
(c) 2 Hale, 2B5. 
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which t1~ey have jurisdiction, as far as relates to that 'cause, since 
they are lawful oaths, and a man may be indicted for violation of 
them (1). When, indeed, they are taken in a cause over whieh 
they have no authority, as where the realty is concerned, they' 
clearly are not admissible (9). Where depositions have been 
iakel1 in an ancient suit to perpetuate testimony, it cannot be 
objected that the answers were given to leadin'g interrogatorieg 
since the party to the proceeding might have objected to them: 
and have had them expunged, instead of which he allowed pl~b. 
lication to pass, and the evidence to be exemplified (It). 

Neither, whe interrogatories .md cross-interrogatories have 
been exhibitcd by the parties, can the am,wers of the depnnent 
be objected to on the ground that the witness was interested (i). 

Fourthly, a deposition is not evidence against one who had 110t 

the power or liberty to cross-examine the witness, and does not 
claim under one who had that power (It). Accordingly, deposi
tions takClJ:'"'1jefol'e commi~sioners of bankrupt, being ex parte, 
were evidence previous to the statutes (I) by which they are 
made in particular cases (m). In Chancery, the witness 

, 

(jlG.it'. By; Go. 
{g}..GiI.,Ev. 60; 2 Roll. Ab. Gi9 ; 

Litt. R. 167; March, 120. 

(h) Williams v. Williams, 41\1. & S. 
497. , Scc Examination in Equity, p. 
iv. Therc was a presumptiun, ill the 
above case, that publication passeu in 
thc lif(;-tilJlc of the witnesses. Scc 
the observations of Dayley, J. 4 :r.r. 
& S. 503. 

(i) Ogle v. Paleski, Holt's C. 405. 

(Ie) lIardr. 472.215; 2 Jones, 164; 
Wils. 214, 215; Hob. 155; 2 Roll. 
Ab. 6i9; I Vern. 413. Where 
barrack commissioncrs" acting under 
47 Geo. 3, c. 1, in tnking public ac
connts, examined witncsscs, lind put 
theh' depositions in writing; amI an 
information having bcen filed against 
the defendant relativc to certain con
tracts, the matters werc refcrrcd to 
arbitration; hcld, that the arbitrators 
could not receive snch depositiuns, 
having been t:lkcn without the dcfClul
alit having had an oppurtunity orbein/; 

prescnt, or of cross.examining the 
witnesscs. Alt.-gen. v. Davison, 1 M. 
& Y. 160. Thc cxamination of a 
witncss taken belore commissioners on 
an inquiry, cannot be read as evidence 
on n petition to expunge the proof of 
a creditor who was not a party to 
that inquiry. Er parte Coles, Duck, 
242; Cuoke, D. L. 552, 8th, cd. Er 
parte Campbell, 2 1\1oore, 51. 

(l) 5 G. 2, c. 30, s. 41, which 
dire~ts that the proceedings under a 
commission may, upon pctition, bo 
entered of record, and that true copics, 
sign cd and attestcd as therein directed, 
shall be evidcnce in case of the death 
of the witnesses. AmI tllC stat. 49 
G.3, c. 121, 5. 10; and nolV undcr 
the stat. 6 G. 4, c. 10. For the deci
sions umler the latter statute, sec tit. 
DANKRUPT. 

(m) 1 Lc\·. 100; Ld. Raym. 220 ; 

T. June~, 53. Jill/son v. lVi/sol/, 
Doug. 244. Bo,des \'. L{1Iglcol'tll!J, 
1 T.R. 366; 2 Ro'l. Ah. G79; D N.I'. 
2-12, 
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was examined de bene esse; an~.nswer was put in; but the wit
nesS was so ill, that he could not ~~f) cross-examined, and before 
the ~nd of three weeks he died, and all the Judges held that the 

• dl'position was-not evidence (n). So if before the coming in of 
the answe1', the defendant not being in contempt, the witnes~ 
die (0). Where, however, the defendant is jn contempt for re
fusing to answer, the objection ceases, for it was his own fault 
that he did not cross-examine the witnesses (p). And in general, 
where the party has had an opportunity to cross-examine in the 
courRe of a regulal' legal proceeding, and has neglected to do 50) 

the case is the same in effect as if he had cross-examined ('1). 
Depositions taken de bene esse, before the answer of the defen

dant, are not admissible in a Court of Law, since they are.taken 
before issue joined (r). But a COllrt of Equity will sometimes 
direct them to be read (8); such an order, huwever, is not bind
ing in a Court of Law (t). Where, upon a bill to perpetuate tes
timony, the defendant was in contempt, and would not answer, 
and the plaintiff had a commission, and examined witnesses de 
belle esse, arid the defendant joined in the commission, and cross
examined some of the witnesses produced for the plaintiff, and 
before the coming in of the answer the witnesses died, it wa" held, 

• 
after much debate, that the depositions were admissible between 
the parties 011 Ii trial at law, for otherwise a bill to perpetuate 

(n) Hardr. 315. nut sec eh.It. go. 
Vin. Ai;. Ev. A. b. 31, pl. 8. A 
deposition is lIot admissible before 

• • • auslVer put 10, or party IS 10 contempt, 
unless he had the opportunity of cross
examining;. C(/zclluve v. Vaughan, 1 

M. & S. 4. 
(0) Ilartlr. 215; 2 Jon. 164; 2 

Wils. 563; for there the defendant 
had not an opportunity of cross
examining. In such case, the party, 
it is said, may apply to the Court of 
Chancery that the deposition may be 
read; nnd if the Court see cause, they 
will order it; and this order, it is 
said, will bind the parties to assent, but 
will not bind the Court of Ni;i Prius. 
Gil. Ev. 57; n. N. P. 240. 

(]I) Gil. Ev. 56. 
(q) C(/zcnove v. V(/uglwn, 1 Ill. &: S. 

4. The plaintitTs filed a bill in ('Imr •• 

eery for the examination of a witncs~ 
de beTte esse, and Lhe defendant did not 

pllt in any answer. The plaiuti[~ gave 
nutice to the defemlants of an order 
obtained from the Court for tho exa
mination, and of the questions intended 
to be put, aIHI examined the witness 
the ,,"ne evening, who s~t otT the next 
day, and never returned. The plain
tiffs obtained a further order for pub. 
lication of the deposition, in order 
that it might be rcal! at the trial, and 
the deposition was aUJllitted in evi· 
dence. Sec Gil. Ev. 62. 64, 4th cd.; 
4 Mod. 140. Howard v. Trcmaillc, 
lIardr. 315, semb. colltra. 1 P. Wms. 
414. Cope/wzd v. Stanton, n. N. P. 
24(); Com. Dig. EI'. C. 4. 

(r) 2 Jones, 164-; Yin. Ab. A. b. 
31, pI. 12.22. Dutton"s case, Lord 
Raym. 335; Hard ... 315; 2 P. W. 
162. Hall v. lIodd"doll, 12 "in. Ab. 
108. 

(s) 2 Jones, 164. 
(f) Ibid. 

"./ower 
to cros~· 

• 
ClBlIIIIIC. 

, 

• • 

• 
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, 

, testimony. would be of no use (u). There the defem;lant joined 
in commission, and cross-exa, .,ined, but the principle seems to 
extend to all cases.where the defendant refuses to answer (w), for 
otherwise he might .wait till all the,witnesses were dead, having 
in the mean time prevented his antagonist from perpetuating theIr 
testimony (x). Where the adverse party has, had, liberty to cross-. 
examine, and has not chosen to ~{lrcise it, the case is the SSUle 

in effect as if he had cross-examined (y). ' , 
, 

Depositions Depositions relating to a custom, or prescription, or pedigree 
b • , 

d
w en etVl- where reputation would be evidence, are admissible against 

euee 0 • 

pl't!ve repu- strangers; for as the traditionary declaratIons of persons dead 
Ulion. would be admissible,' a fortiori, their declarations on oath are 

so (z). ,Where, however, depositions relate precisely to the same 
issue (a), or are, made post litem motam, they cannot be r~ 
ceived (b) • . On the trial of a question between' the lord of a 
manor and a copyholder, as to a custom insisted upon by the lord 
in respect of copyholds granted for two lives, that the surviving 

, , 

. (u) Show. aGa, a64; earth. 265; 
4 Mod. 147; Salk. 278; 12 Vin. Ab. 
110. 

(1:1) But gre'at stress was laid upon 
that fact by Grey, J., Carth. 265. 

(01') See BrOtDn" ClUe, Hardr. 315; 
Vin. Ab. Ev.A. b. 31, pl. 23. Duttcm', 

• • 

T. Raym. 335; Law of Evid. 
114; Vin. Ab. Ev. A. b. 31, pl. 12; 
and the' nbservations in CaZeno'De v. 
Vaughan, I M. &. S. 4. 

(!J) CazeiwtJe v. Vaugltan, 1 M. & S. 
4,' The defendant not hllving put in 
any answer to the bill, the plaintiRs 
obtained an order for the eXl\mination 

• 

of the witness, and gave notice to the 
defendant, and of the interrogatories 
intended to be put; nnd on the snme 
evening examined the witness, who 
Jeft JAndon the next day for n foreign 
coulltry~ and . never returned. The 
plaintiffs obtained Ii further order, that 
the ~eposition of tbe witness should 
be pobliohed; and, upon the trial, it 
was held that the deposition might be 
read, since· the defendant might have 
cross-examined, if he bad been so in
clined. 

(2') B. N. P. 230. Cort v. Bi,-kbeck, 
Doug. :.ug; 4 M.&S. 491, where Ld. 
Ellellborough said, "These depositions; 
made by persons standing ill pari jure 
or in eadem jure, I consider to be evi
dence, and 80 they have been con
sidered in all times. The depositions 
furnish evidence not only ngainst the 
parties making them, but against all 
persons who stand in the eame relation, 
in tbe same manner, in all cases of 
customs, such as the custom to grind 
at mills, as in the case of the Seille' 
MillO Depositions of this kind have 
ever been received. . I have heard 
them read twenty or thirty times on 
the Circuit which I used to go, with
out objection; and I reme:uber por'
ticularly, that in the case of the Leed. 
Mill they were admitted as the depo-' 
sirions of persons stnnding in pari 
jIlTtJ." 

(a) Case of the Berkeley Peerage, 
4 Camp. 401. Case of the Banbury 
Peerage, i'!fra, 287.R. v. Cotlon, 3 
Camp. 444; 4 M. & S. 486. . 

(6) 4 M. & S. 486. 

• See Cort II. Birkbeck, Doug. ~19. 
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• • • 

life should renew, paying to the lord such finens sh9l;lld be set by 
the homage to be equal to two years improved value, it was held, 
that depositions in an ancient suit, instituted against a former lord 
of the. manor by a p~rson who claimed to be admitted to a copyhold 
for lives, upon a custom for any copyhold tenant for life or lives 
~o change or fill up bis lives, paying to tbe lord a reasonable fine, 
to be set by tbe lord or his steward, and which depositions were . 
mnde by witnesses on bebalf of the copyholder, were admissible 
evidence for the lord, as depositioDP. of persons standing in pari 
jure with the new copyholders; jt was not proved that the per
sons making such depositions were copyholders, but it appeared 
from the depositions themselves that they were such, or that they 
were persons acquainted with the custom of the manor. And it 
was held that their depositions, supposing them to be admissible 
only as declarations of persons deceased, were not inadmissible 
on account of their having been made post litem motam, because 
the same custom was not in controversy in the former suit as in 
tha latter (c). Where, however, the lis mota was on the very 
point, tbe depositions and declarations of persons in respect of it 
would not be evidence, since it is doubtful whether the deposition 
of witnesses selected and brought forward to support one side of 
tbe qu~tion, and who partake of the feelings and prejudices b~ 
longing to that side, can be depended upon as those of fair and 
impartial witnesses (d). 

In the case of Tooker v. the Duke of Beaufort, the depositions 
as well as the return to the Exchequer under a commission to 
inquire whether the Prior of St. Swithin or the Crown was .seiseq 
of certain lands upon the dissolution of the priory, w,ere held to 
be admissible in evidence, and the depositions seem to have been 
considered as on the same footing with the return itself(e). 

• • 

A deposition between any parties' is evidence to contradict a 
witness (j), but it is not evidence to support the testimony of 
a witness (9)' 

(c) Freeman v. P!Iillips, 4 M. & S. 
486. 

(Ii) See the obsen'ations of Bayley, 
J.,4 M. & S. 495. 

(e) Burr. 148. 
(j) 12 Mod. 318; 4 St. Tr. 265; 

2 Ila\\'. 430, s. 9, 12; 2 Keb. 384; 
!lac. Ab. Ev. 629. Sec R. v. Buck
rcorth, Rnym. 170. 

(g) What a man himself who is 

VOL. I. -

living has Rworn at one trial can Ileve.r 
be given in evidence at another to sup
port him, because it is no evidence of 
the truth; for if a man be of that ill 
mind to swear falsely at one trial, he 
may do the same at uilOther, on the 
sallle inducements. B. N. P. 242. It 
is added that w hat a man says in dis. 
course, without premeditutiun or ex
pectation of the cause ill question, is 

T 

DC(105i1ions, 
when ad. 
mis~ible. 

.t 

--

• 

• 

• 
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• . - " ' . 

. Dl'posltions 
or .. ituesBCI 
resilient 
abroad. 

Where a witness is likely to be abroad at the time of the tritii 
" '. , 

the party who requires his testimony may move the Court in term 
time, or apply to a Judge in vacation, for a nile 01' order ttl have 
him examined on inten-ogatories de bene esse, before one of the 
Judges of the court, if he reside in town, or if in the country/or 
abroad, before commissioners specially appointed, and approved 
of by the opposite party, whose consent is essential. The Court 
in furtherance of the application, where it is necessary, will pu~ 
off the trial (It) at the instance of the defendant, if thc plaintiff 
wilInot consent; and if the defendant refuse, the Court will not 
give himjudgment as in case of a nonsuit (i). Where a witp.ess 

, . 

good 'evidence to support him, because 
that shows that what he swears is not 
from any undue influence. But if 
a man has sworn at one trial ditrerent 

, • 
from what he hns sworn At another, 
this is good evidence to his discredit. 

Note. For the mode of proceeding 
as to depositions in perpetllam rei me-

• monam, see p. • 
(h) Furley v. Newnham, Doug. 419. 
(,) Tidd's Prac. 852. The applica-

• 

tion, in the first instance, is for a rule 
01' summons to show cause, upon an 
nffidavit, stating that the witness is 
material, and that he resides or is 
going abroad. If the adversary consent, 
the Court will make the rule absolute, 
or the Judge will make an order upon 
the summons.. The interrogatories 
are then prepared. alld are signed by 
counsel, and ought not to contain 
leading questions. A copy of the in
terrogatories is then given to the 
opposite attorney, with notice of the 
time when the witness is to be exa
mined, in ordc,' that he may file cross 
int~rrogatories if he think proper. . At 
the time apI>ointed, the witness is 
talen, together with tbeinterrogatories, 
to the Judge's chambers, or before the 
commissioners appointed by the rule 
or order, where he is examined; and 
his depositions being sworn to, copies 
are made out, and delivered to the 
party requiring them. And as the de
positions are only taken de bene esse, 

"they cannot te made use of, if the wit-

ness should hnppen to be in this country 
at the time of the trial. The party 
succeeding is not entitled to the co~ts 

• 

of examining witnesses on intcrrogn_ 
tories, or taking office-copies of the 
depositions, but {,.!lch party pays his 
own expenses, unless 4t be otherwise 
expressed in the rule. (2 East. 259.) 
And this holds with regard to wit
lIcsses examined abroad, as well as in 
this counLry. (l! East, 392; 3 B. & P. 
556). The reason is, that by Lbe 
practice of the Court of Chancery, n 
party applying for a commission to 
examine witnesses in his behalf must 

• 

pny the expenses; and unless the 
other Court" adopted the same rule 
with respect to the party applying for 
leave to examine witnesses abroad un 
depositions, which. cannot be doue 
without the other party's consent, such 
consent would never be given, but tho 
applicant would be driven to the ex
pense of applying for a commission. 
A commission fOI' tho examination of 
witne~se!l in a foreign country, directed 
the commissioners to exnmine the 
witnesses on interrogat')ries, and to 
reduce the examinatilms into writing 
in the English language, and send the 
same to Englan.d; and to sw,"ar and 
interpret the depositions of such wit
nesses 8S did Dot understand the 
nnglish language. It appent,.d by the 
return, that the depositions in the Lrst 
instance were reduced into writing ill 
tho foreign language, and trnnslated by 

~ 
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'Vlas unable from illness to attend the trial, and w~ not likely to 
· rec~-qer, Jea've was refused to. examine him upon interrogatori~s 
, as to his attestation of a deed, although it was sworn that the 
'defendant had at one time admitted the execution of the deed; 
• • 

-and the Court also refused to dispense with the attendance of the 
'witness upon the trial on such grounds (It). 
, The stat. 13 Geo. 3, c. 63, S~ 40 &. 44, flirects, that where an , . 

: action is brought in any of the courts at Westminster, upon a 
cause of action aris~ng in India, the Court may award a mandamus 
to the Judges of.the courts of India for the p.xamination of wit

; nesses; and that the depositions, duly taken and returned, shall 
be deem~d as good and competent evidence as if the witnesses 

,had been sworn and examined viva voce (I). 
, ' 

the intel'preter into the English 1an- motion for a mandamus under the stat. 
-gUlIge, within an interval of six weeks. 13 Geo. 3, c. 68, s. 44, that the cause 
· Held, that the' commission was well of action did not arise' in India. 
executed by the commissioners re- Francisco v. Gilmore, 1 B. & P. 177. 

, turning the depositions so translated Where the witnesses for a defendant 
into the English language. Atkins \'. indicted for a misdemeanor resided in 

, Palmer,4 B. & A. 377. The costs of Scotland, the Court obliged ~he pro-
• 

examining witness~s, whether at hume secutor to consent'to th.) eXSDlination 
· or abroad, are usually to he paid by of the' witnesses before one of the 
: the party who obtains the rule. CourtB there. Per Lord Mansfield, 

StcpllCUS v. Crichton, 2 East, 259. Mo~t!ln v. Fabrigas, Cowp. 174. It 
, Ta!Jlor v. Rl'clumge Assurance, 8 ,East, has Dcen seen, that the objection 
_ Muller v. Hartshorne, 3 B. & P. which Dlay be taken to depositions 

556. ' made in a -cause then pending at the 
(k) Jones v. Brewer, 4 Taunt. 46. trial, that the questions were leading 

, (I) See Francisco v. Gilmore, lones, is not applicable where lhe ad
: D. & P. 1'17. See the case uf Atkins verse party might have had them €x

v. Palmer, 4 n. & A. 377. Supra, punged, but has not done 50, but hUB 
note (.), anti see the provisions of the a!lowei! the evidence to be exemplified. 

• 
late stat. I W. 4, c. 22, by which the Williams v. Williams, 4 M. & S. ,497 . 

.. provisions of the stat. i3 Geo. 3, By the stat. 1 G. 4, c. 101, provision 
c. 63, s. 40 &44, are extended to all is made for obtaining the evidence of 

,actions depending in any of his Ma- witne~se:; in India, t9 support a bill 
jesty's courts of law at Westminster, of divorce. Where prosecutions are 

• 
_ wherever the cause of action Dlay have founded on offences committcd abroad 
'arisen. Where A., the captain of by persons employed iii the public 

an Indian country tradtlr, . contmcted service, the evidence of witnesses IDay 
in India with B. for a crew, ar-cord. be obtained under the provision of the 

· ing to the custom of the' cou'ntry, stat. 42 G. 3, c.-85. See R v: Jones, 
,and A. arrived in Engl:rud with 'the ' 5 East, 31. See also thfl stat. 54 
- crew, and then made .Ii voyage with ' G. 3, c. 15, made for the purpose of 
them to the West Indies' and back facilitatirig the recovel'" of debts in . ' 
agam, on an act jon being bruught by the courts of law in New S',:uth 
one uf the crew for wages due on the Wales. 
West India voynge, it was held, on a . , 

T 2 

• 
, 

, 

India. 
Examina_ 
tion of wit-

• 
ncs~e~ Ill. 

, 
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Dill to per. Where a subject-mutter is likely to be litigated in future, but 
pctuatc. • • 

General 
• • provIsions 

of the 
81. 1 W.4. 
C.22. 

cannot be made the su~iect of immediate Investigation, a. bill in 
equity lies toO perpetuate the tcstimonyof witnesses, in order to 
preyent the hardship which might accrue to a party from an ina 
vestigation at a remote period, when death ,had deprived him of 
his witnesses (m). i , 

Where an old witness has been examined, it is sometimes 
made part of the rule for a new trial that the Judge's note of his 
evidence shall be read upon the new tlial (11). 

A bill for a commission to examine witnesses abroad in aid 
of ~ trial at law, where a present action may be brought, is 
demurrable, unless it aver that an action is pending (0). 

The Court will not grant a mandamus to justices of the peace 
to produce depositions taken on a charge of felony, in order 
to ground a prosecution for perjury (p). But the magistrate 
may be subprenaed before the grand jury, who may found a pre
sentment on his evidence (q). 

13y the stat. 1 Will. 4, c. 22, reciting that it is expedient to 
exte~d the powers and provisions of the stat. 13 Geo. 3, c. 63, it 
is enacted, sec, ], that the powers of that Act shall be extended 
to all colonies, islands, plantations and places under the. dominion 
of his Majesty in foreign parts, and to the Judges of the courts 
therein, and to all actions depending in any of his Majesty's 
courts of law at Westminster, whereve~ the Cfluse of action may 
have wsen, whether within the jurisdiction of the court, &e. or 
elsewhere, when it shall appear that the examination of witnesses 
under a writ or r.ommission issued in pursuance of the autho
,rity thereby given, will be necessary' or conducive to the due 
administration of justice. 

By sec. 2, the Judge or Judges to whom any such writ 01' com
mission shall issue, shall have like power to compel and enforce 
the attendance and examination of witnesses, as the court whereof 
they are Judges does for that purpose, in causes depending in 
that court. 

Sec. 3. Costs of every such writ 'or commission are to be in 
the discretion of the COUlt issuing the same. 

(m) See Angell v. Angell, 1 Sim. & 
, St. 89. The bill will be defective un

less it ~tnte thAt the mRtter in question 
cannot be made the subject of imme
diate illl'estigntion. Ibid. See also 
Dew v. Clarke, 1 Sim. and St. 1 J4. 

(n) Shillito v. Claridge, 2 Ch. 426. 

(0) Angell v. Angell, 1 Sim. & St. 
9i. But SCD Moodal(/!J V. MortOIl, 
2 Dick. 652; 1 Bro. P. C. 469; Dub. 
Pllillips v. Cllrew, 1 P. Wms. 117. 

(p) 1 Chitty, 627. 
('1) Ibid. 

, 
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, See. 4 •. Witnesses may beonlel'ed by the courts ~d the Esaminn

Judges thereof, upon appli~tion of the parties to the suit, to be :;,oenl~~~~cr 
examined upon interrogatones before any of the officers of the 1 W.4. 

court, if within the jurisdiction, otherwise by commissioners. e.22. 

Sec.6. The court making any such order may compel the at
tendance of witnesses and production of documents; disobedience 
of order to be a contempt of court. Witnesse,c; entitled to 
expenses. No document to be produced but such as would be 
producea'ble on trial. 

Sec. 6. The court may issue a habeas corpus for the examination 
of prisoners. 

Sec.7. Examinations to be taken on oath. Persons giving 
false evidence to be guilty of petjury. 

Sec. 8. A special report to be made by commissioners as to 
the conduct or absence of witnesses, if necessary. 

• • 

Sec.9. Costs of every oi'der and proceedil1gs thereupon (ex-
cept as before provided for) to be costs· in the cause, unless 
otherwise directed by the Judge or. court. 

Sec.10. No examination to be read without consent of the 
party against whom the same may be offered, unless the witness 
be beyond the jurisdiction of. the court, dead, or unable to attend; 
in which cases the examination, certified by the commissioner, shall 
be read in evidence, saving all just exceptions • 

• 

. Sec.11. No order shall be made by a single Judge of county 
palatine of Durham who shall not also be a Judge of one of the 
courts at Westminster. 

The preparatory facts must first be proved which warrant the How 

reception of the evidence, as that the witness is dead, insane, or proved. 

absent, unless lapse of time neg'.l.tll'e his existence (s). Where 
a deposition, 39 years old, represented the witness to be 60, it 
was held that it could not be read without proof of his death (t). 
Next it must be proved that such a cause existed, and between Existence 

the same parties, in order to show the admissibility of the oath of cnuse. 

of the witness; for if no legal cause existed, the oath was nothing 
more than a voluntary affidavit (u). Although the bal'e produc.· 
tion of the postea, without proof of final judgment, be no evidence 
of the verdict, for judgment may have been arrested) or a new 
trial granted, yet it is good evidence that a trial was had between 

• 
(5) Benson v. Olive, in Scncc. Str. 

920, where the. deposition wus 60 
years old. 

• 

(t) 1 Foru's MSS. 146; Str. 920; 
tamen .911. 

(u) B. N. P. :l42; 1 Ray.73o. 
T 3 

\ 



• 

E~istcnC4 
o/'law(ol . 
couse. 

..... --.~ 

Identity of 
deponent. 

• 

• 

278 WRITTEN nVIDnKCE: 
, 

the same parties, so ,as to introduce the evidence of" a.witnes8 
(who is since dead) at the tIjal (x). And so it is on an indict':, 
ment for peljUl:y (y). . . 

Where the deposition has been taken in Chancery it is neces-' 
Bary to prove the bill and answer(.z-), in order to show the,exist_ 
ence of a lawful cause, and that the deppsitions relate to the same 
matter. And therefore, exemplified depositions in the Duchy, 
Court were held to be inadmissible, because the answer was not,· 

• 

exemplified (a). But where the Court of Chancery makes an 
order, on directing an issue atlaw, that' the ~~pOSitiollS ,s~an be' 
read, proof of the hill and answer are 'unnecessary (b). ~d . , 
where the bill !indo answe~ have been lost, they may be supplied 
by other memorials (c). And ancient depositions have heim ad-

• • 

mitted without proof of the bill and answer, becaus~ they were' 
not enrolled and were liable to be lost (d). Depositions taken by 
order of Queen Elizabeth, on petition, without bill and answer,; 
were allowed to be read (e). In ordinary cases, it seems to be 
sufficient to prove that the deposition was signed by the Master;· 
but upon an indictment -for perjury the identity of the d~ponentJ 
must be strictly proved (f). A deposition is provl!d :by an 
examined copy (g); office copies, though admissible in equity, 
a~e not admissible in Ii. court of law. Upon the trial of an issue 

, 
(.1') B. N. P. 243; I,Str. 162. 
(9) B. N. P. 243. R. v. lies, M. 

14 G. 2, cor. Raymond. 
. (z)' Dutton's ClUe, Trial at Bar, Ray. 

335; Vin.Ab.Ev.A. b. 31, p1.1:l; 
Gilb. Xv. 56. Illingworth v. Leig'~' 4 
Gwill. 1619. BoYam v. Booth, 2 Price, 
:l34, n. Buker v. Sweet, Bunb. 91. If 
the bill· is dismissed for informality, 
see 2 P. Wms. 162. 
, (a) Clay. 9; Vin. Ab. Bv. A. b. 31. 

(b) But the order is not made lor 
the· purpose of making that evidence 
in n court of law, which would 1I0t 
otherwise be admissible. Palmer v. 
Lord .Aylesbury, 15 Vcs. 176. Cvrbet 
v. Corbet, 1 Ves. & Beames, 340; and 
therefore proof that the witnesses 
themselves cannot attend is necE'ssary. 
Where there is no snch order the bill 
Dnd answer must be proved, as in 
ordinary cases. 

(c) Barl!!" case, 5 Mod..21(j; ViII. 
Ab. Ev. A. b. 31, pl. 33. 

(d) 2 Keb. 31; I.aw. Bv. 113.65, 
2d cd. Byam v. RooM, 2 Price, 231: 
Illingwortl, V. Leigh, 4 G\vill. 1615 . 
R. v. Countess if Arundel, Hub. 1121 
Depositiulls taken under a corr.missiun 

, • . I 

issuiug out of the Exchequer, cnnaot 
be rend without producing the com
mission, unless they are of so long 
stunding as to afford 11 presumptiOll 
that t~'e' commission is lost. BlIUey. 
v. Wylie, 6 Esp. 85. But per Lord 
ElJenhurough, if the commission be pro
duced, it is not necesbary to produce 
the bill and answer upon which the 
commiS8ion was granted. Ibid. ' 

(e) Hqb. 112. 
(f) 3 Mod. 116, 117. Seetit.PER~ 

JURY. Ld. Holt, in one case (Ld. 
• 

Raym. 734), held that it should be , 
proved by the examiner that the dep~ 
sitions were ~kell 011 the day of their 
date. . , . 

. (g) Gilb. Bv. :21; B, N. P. 229; 
• 

Sturkie's C. 13. " 
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directed by the Court of Chancery t() try the validity. of ~n Proof by 

alleged dee~ of gift, it was held that an office copy of a deposi- COllY. &1:. 

tion made by the plaintiff's brother in the suit in equit~~ und ' 
~hich was proved to have been examined with the original.. was 
ndmissi~le to contradict the witness (h). Where the evidence of 
a witness upon a former trial is adduced, the evidence itself must 
, 

be proved on oath (i). And in Lord Palmerston's case the evi-
~ence was rejected, because the witness could give the effect 
qoly of the eviden~e, and not the words (k). The copy of the 
deposition of a person examined upon interrogatories at the 
Chief Justice's chambers, signed by the Chief Justice~ and re
ceived from his clerk, must be taken prima, facie to be a correct 
~opy of what has been sworn by such wit.ness; .and the original 
examination need not be produced until some suspicion of forgery 
is thrown upon the signature of the deponent (l). Where the 
deposition has been taken under the statute 7 Geo. 4, c. 64, it 
must be shown that .the requisites of the statute have been' 
complied with (m). 

It is no objection that the interrogatories were leading ones, 
where the party might have objected (n). 

Where the interrogatories to certain tenants at assize session 
courts, upon proper search could not be found, it was held that 
the answers might be read, subject to the consideration, whether 
their effect would not be destroyed by any ambiguity which 
lIlight arise from the want of those questions (0). 

Tltirdly, as to writs, warrant.s, pleadings, and bills and~Dswers Writs, 

i,n Chancery, and other documents incidental to judicial pro- &~:r~b~~ 
ceedings. , evidence. 

(h) Higlifold v. Peake, 1 Mood. & 
Malk. C. 109, cor. Littledale, J., who 
said, that this being un issue ont of 
Chancery might be considered as a 
proceeding in that court, and therefofe , 

that the office copy, according to the 
'case of Dllnn v. Fulford,2 Burr. 1179, 
might be considered to be good evi
dence. In the case Gf Rees d. Howell 
. v. B,.own, 1 M. & Y; 38a, the Court of 
"Eltchequcr is reported to have held 
that an eKamined copy of an affidE vit, 
made for the purpose of obtaining an 
injunction, was not admissible; but 
,see 1 Mood. & Mal. C. 111. Ewer. v. 
Ambrose, 4 B. & C. 25; Hennet v. 
L!}on, 1 n. & A. 182. 

. ' 

(i) 1 Sid. 325; Law of Ev. 31; . 
Bllc. Ab. Ev. 629. The evidence of . 
a witness upon the former trilll may 
be proved either by the Judge's notes, 
or on oath, bv the notes or recnllec-

• 
tiou of any persoll who heard it. A-Iugor 
c!f DOl/caster v. Dug, 3 Taunt. 262. 

(k) But quo whether.so great exact
lIess is necessary; even an indIct
ment fOf perjury sets outthe substance 
"only. See Appx. VI. 279; an"d P.ow- .. 
ley's case, 1 Ry. & M. 111. -

(I) Duncan v. &ott, 1 Camp. 160. 

(m) See ti~: ADMISSIONS. 

(n) Williams V. Williams, 4l\i. & S. 
497· 

(0) Rowe v. BrentOlt, 8 B. & C.76S. 
T4 

, 
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!280 WRITTEN EVIDENt E WRITS, &c.: 

Writs and warrants are ii~ general eVidence to show the mere: 
fact of their existence, whenever it becomes material, against all 
the world; for the issuing or existence of a writ is a mere fact. 
A writ is evidence to prove the co encement of the action, in' 
opposition to the memorandum 01"- title of the record. Thus 
where the proceeding is by original, or in the Common Pleas, 
the writ is evidence to show that the action was commenced 
earlier than it appearS to have been by the record, which is 
intitled of the term in which issue is joined (q). Accordingly, 
where in an action on an attorney's bill in that court, it appeared 
that the bill had been delivered September 30th, 1797, and the 
record was entitled of Hilary, 1798, it was held to be incumbent 
on the defendant to show by the writ that the action had been 
in fact commenced before the expiration of the month (r). So 
the plaintiff, in order to save the statute of limitations, or 8 

tender, may give in evidence a bill of Middlesex, or latitat (8). 
Where the cause of action appears in evidence to have arisen 
after the first day of the term, and there is no special memoran";' 

, 

dum, the plaintiff may show by the production of the writ that 
it was issued after the cause of action had in fact accrued (t); 
for in general a latitat may be considered by the plaintiff either 
as the commencement of the action or as process (u). In the 
Common Pleas the production of. the capias ad respondendum 
proves the commencement of a penal or ot any other action (x). 
If to a plea of tender, or the statute of limitations, the plaintiff 
reply an original sued out within the time; the production of the 
capias ad respondendum will be evidence of it, for the Court, it is 
said, will presume it (y). 
, Where goods are seized under a fieri jacias, if the defendant 

himself bring an action, it will be sufficient for the bailiff to prove 
the writ; but if the action be brought by a pei'son claiming by 
-virtue of a plior execution, or a sale which was fraudulent, the bai
liff must prove the judgment as well as the writ; for, in the first 
case, by proving that he took the goods in obedience to a writ 

(q) 3 B. & P. 263. 
(r) Webb v. Pr~cllett, ibid. 
(.) 1 Sid. 53. DIU3'':. Church,ibid. 

flo. Welden v. Grey. 1 Str. 550. Hol
liater v. CllUlson, 2 Str. 736. Crokatt 
v. Jones, 2 Burr. 961. }olmson v. 
Smith,2 Burr. 1243. MOl'ris v Pugh, 
(:owp. 454. And see Vol. II. tit. 
LIMITATIONS TUdE. 

-- (t) 3 Burr. 1241; I 13I. 312. 

(u) Wood v. NetIlt07l, 1 Wils. 141. 
, 

(or) 2 BI. R. 924, 925. Leader v. 
Moron, 3 Wils. 461; 1 Ld. Raym. 
434; WiIles'It. 255. Karver v. James, 
contra. i Ld. Raym. 553. Mars v. 
Benerton, '2 Ld. Raym. 880. Gosling 
v. Witllerspoon, Sitt. after Mich. 1']8B. 

01) Gosli~g ~.Wit'!erspoon, per Lortl 
Kenyon, Sitt. after Mich. 1']88. 



JlORCU AND EFFSCT. '81 

ins'ued agair,st the plaintiff, he shows that he has comm\,tted ntJ Elfec~~(. 

t""spass " but 'in the latter caSes; they are not the grods of the. th~d"rlt IQ 
l~ ,ell ence. 

,party against whom the writ issued, and the officer is not juS-l 
tified in taking them unless he can bring the case within the 
stat.13 Eliz., for which purpose it is necessary to show a judg
ment(z). Accordingly, where A. brought an action of trespass 
against the sheriffs, who proved 11 fieri facias against the goods· 
of B., but did not prove a copy of the judgment; after'a verdict 
for the plaintiff upon the pOint reserved, the Court held that ~~." 
judgment ought to ha.ve, been proved; but because it appeared 
that the goods were in fact the gOO<is of B., and that his convey
wce of them to .ti., B. himself remajning in posseslion of them, 
was fraudulent, the Court granted a ,new trial (a). , 
: Where in ejectment the lessor of the plaintiff claimed under 
a sale upon a fieri facias, in an action by himself against the 

, 

defendant in ejectment, the Court held that he was bound to 
prove the judgment as well as the writ (6). In order to prove 
the crime of murder against a party who kills an officer in the 
jlxecution of civil mesne process, it is necessary to prove the writ 
oflatitat or capias, as well as the warrant from the sheriff(c). 
And so it is in case of a justification by an officer in the execu
tion of such process (d). Upon issue taken on a plea of plene 
administravit, proof of the execution is not evidenc~ without the 
judgment, for without it there appears to be no authority for the 
execution (e). , 

, As the sheriff is a public officer and minister of the Court, Sheriff'. 

credit is given to the statement upon his return, 'as to rus offiCia~ :e~rir.Cln 
acts. Thus in the case of Gyiford v. lfoodgate (f), in an action 
for maliciously suing out an alias fieri facias, after a sufficient 

, 

levy under the first, it was held, ~at the l1~etjff's return upon 
the two writs which had been produced in evidence by the 
plaintiff, as part of his case, in which the 'sheriff stated that 
he had forborne to sell under the first, and had sold unde~ 
, 

(z) B. N. P. 234. The writ itself 
is a justification for seizing the goods 

, 

of the difendant; but if those goods be 
Claimed by nnother under a colourable 
title, ,he officer must show that the 
act of transfer WIlS fraudulent, nnd 
therefore void as against a judgment
'creditor; und therefore must show that 
ajuclgment existed. 

(a) Martyn v. Podger. Burr. 2631 ; 
nnd see Lake v. Billers, Ld, Rnym.733. 
'See nlsoAcklVOrl~ v. Kemp, Doug. 4Q~ 

(6) D04 on aem. Bland v. Smith, 
2 Starkie's C. 199. For the effect of 
wit. and rmrrantl, &C. in evidence,8s 
a justification of the officer, &0., see 
OUICER, HOUICIDE, &c. 

(e) B. v. Mead, cor. Wood, B. 
!l Starkie's C. 205. 

. (d) 3 Lev. 63. 

(e) Per Holt, J., Tri. 
227· 

(f) 11 East, 296 •. 

per Pais, 

, 

• 

• 

• • 

, 
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WRITTEN ·.'~VIDETf.CE BILL IN EQlJITY: 
•• 

the second writ, by the reqtiest and with the consent of the 
plaintiff himself, were primO. facip. evidence of· the facts So re
turned. So if the sheriff retUrn a rescue, the Court will so far. 
give' credence to such return as to issue an attachment in the 
first instance; though upon an indictment fora it would 
be open for the defendant to show that the return was false (g). 
The sheriff's return is no proof that he has 'paid oyer the money 
levied to the execution creditor (h); his indorsement on the writ 
is evidence against himself(i). 

The writ either has been: returned, or it has not; if it has been 
returned, it is a record, and should be proved in the same manner 
as any other record (k). If the·writ has ·not· been returned the 
original should be produced. . 
• 

A writ, if not returned, is proved by the mere production; 
when it has been rp.turned, it may be proved by an f :amined 
copy (l). The judgment-roll is incontrovertible e"idence of all 
the proceedings which it sets foith, therefore it is evidence of the 
issuing an elegit, and of the return to the writ, in an action for 
use and occupation, by the plaintiff claiming under an elegit (7Jl). 
When the writ is mere matter of inducement, it may be proved 
by the production of the writ itself(11), without a copy of the 
record; for possibly it may not have been returned, and then it 
is no record; but where a record is the gist of the action a copy 
from the record is necessary, because tha.t is the best evidence. 
To prove an allegation, that the defendant issued a writ against 
A. B., it is not sufficient for the plaintiff 'to' show the entry of 
a p1'6Jci,pe in the filazer's bcok, and after proving notice to the 
defendant to produce it,. to give in evidence a copy; it should 
be shown that searCh was made for it in the Treasury, and that 
after the return 'of the writ, it was in the bands of the de
fendant (0). 

• 
A bill in equity is always evidence for the purpose of proving 

as a fact, that such a bill has been filed. Bnt a bill in equity is 
not admissible, as it seems, in any case, even against the plain
tiff himself, or those who claim through him,' as to any fact!! 
alleged in the bilJ, even although they relate to matters of 
pedigree (p). In the case of the Banbury Peerage, all the 

. '. (g) ~. v. ~kins, 4 Burr. 2129. 

(1,) Culor v. Stoku, 1 M. & S. 599. 

(i) See tit. SUERIFF, nndlllartin v. 
:,&11, 1 Swltie's C. 413. 

• 

(k) Vide p. 189, et Beg. 
(l) Supra, 18g. 

• • • 

(m) Ramsbottom v. Buckhurst,2 M. 
& S. 567 .. 

(.n) B. N. P. ::a34, Gil. Law Ev. 34. 
(0) Edmonstone. v. Plaisted, 4 Esp. 

C.I60 . 
. . (p) Case. of the Banbury Peemge, 
23 feb. 11.109/:.1 SelL N.P. '11~. Doc 



ADMHISIBILITY. ' '" tsa 
Judges held that, generally speaking, a bill in Chancery cannot Ailiuha1ble~ 
be received as evidence in a court of law to prove any" fact, either wheL. 

alleged or denied in such bill, although it relate to matter of 
pedigree, and be of considerable nntiquity, whether the object of 
the bill be to perpetuate testimony or to obtain relief(q). , ",: 

v. SyolJUrn, 7 T. R. 3; see Taylor y. 
Cclr1, 7 T. !to 3, n., where Ld. Kenyon, 
at the sittings after Hil. Term, 1799, 
js stnted to hnve held, that a bill in 
Chancery, filed by nn nnce$tor, was 
,evidence to prove a.family pedigree, in . " the same manner as an mscnption on 
a tombstone, or in a Bible. But see 
Com. Dig. Ev. C • .2. Devon v. Janel, 
2 Anst. 505. It was formerly held, 
thllt a bill in equity was 'admissible 
evidence against the plaintiff in equity 
"here his privity could be proved; 
although the bill had not been acted 
on, and without proof of privity if the 
bill has been ncted on. Ch. C. 64, 
65. Snort! v. Philips, 1 Sid. 221; Eq; 
Ca. Ab. 227, pl. I; B. N. P. 235: 
Fiag. 196. Bowerman v. S,ybourn, 
'1 T. R. 3. . 

(q) In the case of the Banbury claim 
of Peerage, D. P. 23d Feb. 7, 1809 
(cited 2 Sel. N. P. 712), the counsel 
for the petitioner stnted' that he would 
offer in evidence certain depositions 
talen upon a bill (seeking relief), filed 
in the court 'of Chanc~ry on the 9th 
February 1640, by Edward, the .eldest 
son of the first Earl of Banbury, un 
infant, by his next friend. This evi
dence having' been ohjected to, and 
the point Ilrgued, the following ques
tions were proposed to the Judges: 

Upon the trial of an ejectment brought 
by E. F. against G. H. to recover the 
possession of nil estate, E. F., to prove 
that C. D., from whom E. F. was 
de.~cenued, was the legitimate son of 
A. B., ouered in evidence 11 bill in 
Chancery, pnrporting to have been 
filed by C. D. 150 years before that 
time, by his next fiiend, such nellt 
friend therein styling himself the uncle 
of the infant, fonhe purpose of per-

• 

petunting testimony of the far.t that 
C. D. was the legitimate son of ..4.. B., 
and which bill stated him to be such 
legitimate son (but 110 persons claiming 
to he heirs at law of ..4.. B., if C. D. wu 
illegitimater were parties to the suit, 
the only defendant being n person 
alleged to have held lands under a" 

lease from ..4.. B., reserving rent to, 
A. B. and his heirs); and also offered' 
in evidence depositions taken in the 
said cause, some of them purporting 
to be made by persons styling them .. 
selves relations of A. B., others styling 
themselves servar.\.lI in his fltmily~ 
others styling themselves to be medi-o 
cal persons attendant upon the family; 
and in their respective depositions' 
stating facts, and declaring that C. !>. 
was the legitimate son of A. B., and 
that he wns in the family, of which 
they were respectively relations,. se .... 
vants, nnd medical attendants, or re" 
puted so to be. . 

First question: Are the bill in 
equity, and the depositions respec"; 
rively, or any, and which of them, to 
be received in .the courts below upon 
the trial of such ejectment (G. H.not 
claiming, or deriving in ony manner, 
under either the plaintiff or defendant 
in the said Chancery suits), either a, 
evidence of facts therein (alleged, 
denied, or) deposed to, or as, decla .. 
mtions respecting pedigree; ond' ara 
they, or any, and which ofthem, evi .. 
dence to be received in the said caiJse, 
that the parties filing the bill and 
making the depositions, respectively 
sustained the characters of uncle, re-
latiom:, servonts ond medical persons, 
which they describe themselves therein 
sustaining? 

Answer: Neither the !Jill jn equity, 
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fl84 WHIT.TEN EVl:O~~CE '-ANSW E~ IN EQUITY:." . 
. . 

. -' . 

. An answer in Chancery, is evidence ~:,&rl 'tidmis$iQn upon 
oath (r), but it is not evidence exc~pt-against the party who made 
it, or to. contradict his Jes~imony in auother cause (8); for with 
respect to otl,1ers, -it is res inter. v.lios (t). If a man make an 
answer ii,l' Chancery which .is pl'ejudicial to his estate, it is not 
evidence against his alienee (u) ; unless, indeed, the plaintiff make 
it evidence by producirig it first (x): As where in an issue outof 
Chancery to try the terInS of an agreement which was proved by 
one witness, but denied by the defendant, the witness being dead' 
before the trial, the plaintiff was under the necessity of produc
ing the bill and answer in order to read his deposition, and by 

Dor the depositions, are to be received 
in evidence in the courts below, on 
the trial of the ejectment, either as 
evidence of the facts therein (alleged, 
denied, or) deposed to, or as declara. 
tions respecting pedigree; neither are 
any of them evidence that the parties 
filing the bilI, or raaking the deposi. 
tions respectively, sustained the cha
rnctersofuncle,relations, servants and 
medical persons, which they describe 
them3elves thereip sustuining. The 
Judges further added, that it would 
not make any difference in their opi
nion, if the bill, stated to have been 
filed by C. D., by his next friend, had 
been a bill seeking relier. 
, Second q'uestion: Whether any bill 
in Chancery can eVllr be received as 
evidence in Q court of law, to prove 
any facts either alleged or denied in 
8uch bill? 

Answer: Generally 5peakiog, It bill 
in Chancery cannot be received as 
evidence in a court of law, to prove 
any fact, either alleged or denied in 
such bill. -But whether any possible 
cnse might be put which would fa'Om 
all esception to such general rule, the 
Judges could not undertake to say. 
, Third question: Whether deposi
tions taken in the Court of Chancery, 
inconsequence of a bill to perpetuate 
the testimony of \vitnesscs, or other
'wise, would be received in evidence 
to prove, the facts sworn to, in the 
6lI1Ue wny alid to the same clltent as 

if tho same were sworn to at the trial 
of nn ejectment by witnesses then 
prodncedf 

Answer: Such depositions would 
not he received in evidence in a court 
oflaw, in nny C'luse in which the par
ties were not the same as in the cuuse 
in the Court of Chancery; or did !lot 
claim under some or one of such par
ties. From:l Sel. N. P. 712. 

(r) Gil. L. E. 106.; Godb. 3:l6. 
. (B) Ewer v. Ambrose, 6 D. & R. 1:17. 
An examined copy of the evidence is 
in such case sufficient. Ibid. 

(t) Goodright v. Mou, COWP.591. 
(14) Salk. 286; B. N. P. 238; al

though it be made before alienation. 
Ford v. Lord Grey, 6 MOll. 44. But 
see Cou71tell of Dartmouth v. Roberts, 
16 East, 344, irifra, 286. An answer 
in Chancery relating to an advowson, 
filed by a person fOl'merly seised of 
it, and through whom the party 
against ,~hom it was sought to be 
lIsed, but made 20 years after the 
former had conveyed away his in~ 

terest, held inadmissible. Gull!) v. 
Bisllop of Ereter, 5 Bing. 171, and 2 

M. & P. 266. See Deady v. Harrison, 
1 Starkie's C. 60. The distinctioll 
seems to be between mere collateml 
representations and thoso which pos
sess o.lp,gnl effect and operate in law, 
or are acts accompanying the posses
sion, for such, as ill the case of tenallts, 
&c. seem to be always admissible. 

(x) D. N. P. 230. 
• 



• 

, 

ADMISS1DIL1TY~ 

that means mnde the whole answer evidence, and i. was read for 
the defendant (y). So the answer of an infant by guardian can
not be read against him on a trial at law (z), for the law out of 
tenderness to infants will not permit them to be prejudiced by the 
oath of a guardian (a); but it seems that the answer of the 
guardian for the infant may anerwards be used as evidence against 
himself, for it is the answer of the guardian and not of the 
infant (h). The same objection does not seem to apply tQ an 
answer made by a woman during coverture, if offered in evidence 
after the death of the husband. In the case of Wrottesly v. 
Beruiish (c), the Lord Chancellor said that he would give no 
opinion on the point, whether such an answer would be evidence 
or not (d). But in the case of Hodson v. Merest (e), it was held 
that the joint answer of the husband and wife could not be read 
against the wife. The ground of objection to admitting such an 
answer seems to be, that the wife was at the time under the do
minion of the husband, and not a free agent; but if the answer 
was adverse to the interest of the husband, a presumption of du
ress cannot arise. An answer by one defendant is not evidence 
against another, for no one is bound by the acts or declarations 
of another without his privity (I). But an answer by one part
ner is evidence against another as to partnership liabilities, since 
there is a privity and community of interest, and each, for such 
purposes, is the agent of the other; since, however, this depends 
on the privity of interest, the partnership mllst be proved 
aliunde (g). So the answer of a party is evidence against one 
who claims under him. Thus, in an action for not setting out 
tithe, copies of a bill and answer, in a suit by the vicar for tithe-

(!J) Bourne v. Sir T. Whitmore, 
Salop, 1747. 

(%) 2 Vent. 72; 3 Mod. 259. Et:
deston v. Petty, Caf~h. 79. As to lin 
adruission by guardian, see COlDling v. 
Ei!J, 2 Sturkie's C. 366; but see Str. 
548. Dut an answer purporting to be 
the answer of II minor by bis mother 
nud guardian, may be read against the 
mother in a calise which she defends 
in n different capacity. Beasley v. 
Magrath, Schoales and Lefroy's liep. 
34· 

(a) Gil. L. Ev. 51; 2 Vent. 72; 
3 Mod. 2~9; Cnrth. 79; Saik. 350; 
Vern. tiO. log,. 110. 

• 

• 

(6) 3 P. Will. 237; earth. 7· 9. 
Beasley v. Magrath, supra, note (i). 

(c) 3 P. Wms. 235. 
(II) It was objected, that an .answer 

by the wife, whilst under the· power 
of the husband, would be of no mOfe 
use than the answer of 1Ul. intiUlt. 

(e) 9 Price, 556. S~le BarrOlD v. 
Guillard,3 Ves. & Beames, 166. 

(f) Vide tit .. ADM rSSlcN(o P ART

~Ens. 'U'ych v. Meal, 3 F. V'lms. 311; 
12 Ves. 361. 

(g) See tit. AnMISSlO~S ·PAnT
HEllS; lind Wood v. Braddkke, I 

Taunt. 104. Luca. v. De la Cour, 
1 M. & S. 250, Grant v. Jac/Clon, , 

Peake's C. 203. . 

When 
IIdllliSiiblc. 
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hay against S.· L;, then owner and 'Occupier of • .b~ cl'OseJ 81ld frmn 
'- whom the defendant purchased, denying the. vicar's right, and 
. setting up a right ,in the ancestor 'Of the plaintiff, were held to 
: be evidence against the defendant (k). 

The wllole " It isn general rule, that the party who reads an answer makes 
of an answer h h 1 f . 'd (.) so. ., d 1 i~ evidence. t e w '0 e '0 It eVI ance t ; lOr It IS rea as t Ie sense of the 

, 

partyihimself, which must be taken entire and unbroken. Hence, 
, jf upon exceptions taken, a sec'Ond answer has been put in, the 
derendant may insist upon having that I'ead t'O explain what he 

· swore in his lirst answer (k). But where the evidence 'Of a wit
, ness is read merely in 'Order to sh'OW that he iS'incompetent, the 
whQle is-n'Ot evidence, but 'Only S'O much as will show that he is 
inc'Ompetent (l). Although the wh'Ole 'Of an answu' must in ge
neral be read, the rule decides n'Othing as to the credibility of 
any' fact which it contains, and this must depend upon circum-

, stances. Where the answer charges the defendant by the admis
, sion,'Of 'One met, and also discharges him by the statement of a 
-distinct· and further mCt; the rule has been said to be, that what 
, is admitted need not be pr'Oved by the plaintiff, but the defen
, dant must make out his fact in discharge (m); and therefore, 
· where the executor, in an answer t'O a bill by creditors for an 

• 

(11), Counteu if' Dartmouth v. Ro-
, bertI, 16 East, 334; although the vicar 
abandoned the suit, and no decree 
was made. Ld. Ellenborough in that 
case observed, " This appears to me 
not to be I'e8 inter alios, but inter eosdem 

· acta, and was not only evidence, but; 
strong evidence against the defendant, 

. who' stood in the same place by deri
vation of title nnd legal obligation as 
the former occupier of the same land; 

-and that former owner, on his oath, iu 
· a suit against him by the vicar, has 
, dec:nred that the tithe is due to the 
rector and not to the vicar; and now 

-that same person in effect, (that is, the 
present owner, who purchased of the 
fClimer owner the very lands over 
which tithes are now claimed), is de. 
crying the title of the rector in favour 
of the vicar." Seealso v. Olive, 

-
2 Gwi11.701. Earl oj Sussen. Temple, 
1 Ld. Ray. 310. Tra71is v. Chaloner, 

· 3 Gwilt 1237. Ashby ". Poo;er, ib. 
1259, anil tit. DEPostTlOr.s. 

-

(I) Barne v. WhitmlJl'e, Bac. Ah. 
Ev.622. Earl of Bath v. Buttersea, 
.5 Mod. g. Lynch~·. Clarke, 3 Salk. 
153. See Bermcm v. Woodbridge, Doug. 
757, supra. And Partingtcm v. Bute/ler, 
-6 E5p. C: 66, nnd tit. LUdITAT10NS. 

, , 

Earl qf Mcmtague v. Lord Preston, 
2 Vent. 170. RUluile v. Blackburn, 

· 5 Taunt. 245. Where the plaintiff 
in equity lAads n passage in the an· 

_ 8wer as evidence of n particula,r fact, , , 

the defendll·,t cannot read subsequeut · , 
,matter, although connected by con. 
· junctive particles, unless it be ex
planatory of the passage read ~y the 
plaintiff. Davis v. Spurling, 1 Russ. 
& M. 68. See also B. N. P. 238; 
2 Vent. 194; 1 Ch. Ca. 194; Gil. 
EV·44. 

, (k) B. N. P. 237. R. v. Carr, 1 Sid. 
418. 

(I) Sparing v. Drar, 27, c. 2, C. B. 
Trial at Bro', Bac. Ab. Ev. 622. 

(m) In Equity, B. N. P. 237· 

, 
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• 

account of the personal estate, admitted the receipt of:100.l'j but. TM~1Inle" 
iIlleged that it had been 'given to him: by the testator; for Ilia 0J.!iID.Bd'nawer . • en enet:.. 
trouble in the testator's business,. it was. held, that the defendant 
was bound to make out, by proof, that which he insisted upon by 
way of avoidance; since. it was probable. that he admitted the 
fact out of apprehension that it might be proved, and.therefore it 
ought not so far to profit the party.as to give credit·to the state
ment in avoidance. But the distinction was. taken; that if the. 
admission and discharge had been one entim £act,as, if. the de-. 
fendant had said that the testator·had given him 100 I., i~ ought 
to have been admitted, unless disproved,. because nothing of. the 
fact charged was admitted (n). In courts, of law,. howev~r, the 
rule is, that if one party lead . the defendant's answer, the effect. 
is to waive the objection which might otherwise have. been made 
on the score of competency, and to submit the credibility of all 
the facts stated to the consideration of 'the jury (0) ; ; but.it will , 
not, it seems, operate to make a statement evidence which is' in 
itself inadmissible; as, where it rests. upon mere hearsay: by the 
party who made the answer (p). . 

A copy of a letter written by the plaintiff's agent, and referred 
to in an answer by the plaintiff to.a bill 9f discovery filed .by 
another party, in which suit the original letter was not fil~d, but 
the copy in question was delivered by the plaintiff's solicitor. to 
the pJajntiff's solicitor in the suit for discovery, may be read in 
evidence without reading the plaintiff's answer (q). 

An answer is proved by producing the bill and answer (r), Proof or 
bill and 

(il) B. N. P. 237. Per Cowper. C. ther underwriter, it waS held that the answer. 
Hil. Vac. 1707. latter was entitled to read the cop'y,in 

(0) Roe d. Pellatt v. FerrarI, 2 B. evidence without reading iI.'s answer. 
& P. 542· For whether it he or be nnt necessary 

(P) See Roe d. Pellatt v. Fe''f'ars, to rend ao answer in Chancery for the. 
2 B. & P. 542, lind the ohservations purpose of making documents evi .. 
of Chambre, J. 2 B. & P. 54B j Gil. dencewhich may be annexed to it, the 
BV.44· rule would not apply to the case io 

(q) B., an underwriter, filed n bill question, for the letter was not before 
of discovery agaiost iI., an assured, the Court of Chancery. And Lord 
and W., his agent, who bad effected Tenterden observed, " I should at pre
the insurance; A.. and W. put in their sent think it a very 8trongproposition 
answers, in which they referred to a to say that the answer must at ali 
letter written 'by W. on the subject of events be read, though having no 
tbe insurance. The original was not connexion with the case in which the 
produced, but to save time nnd ex- documents are produced; but here, at 
pense it was agreed that a copy should least, we think the c0!lY in question 
be inspected, which was done, and a was admissible without the ans\ver." 
copy taken by the underwriter. On Long v. Champion, 2 B. & Ad. 284 •. 
an a.ction brought, by ..il. agllinst ana- (r) Bac.Ab. Ev. 623. . 

" 
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WRlTTBN, EVIDENCE 'ANSW)iR IN }lQUITY: 
• 

or by proof of .examined copies; and the allswer should ~e proved 
, to be that of the party, by proof of his hand-writing, or by some 
acknowledgment by him. In civil cases (it is said) it will ~ 
presumed that the answer was upon 'Oath (8) ; but since the answer 
in: civil wes 'Operates merely by way ,'Of admission, it is sufficiMt 
to prove it to be the answer of the party. The bill and answer 
may be.provedby"means of exan1in-ed copies, although the'an~ 
swer be:: offered in evidence, in a cause' between different parties,' 
and it is n'Ot necessary in civil cases t'O pr'Oduce the original 
answer, and t'O prove it t'O have been signed by the defendant (t). 
If 'On pl·'O'Of 'Of the c'Opies, the names and characters 'Of the parties 
c'Orrespond, that is sufficient prima facie ,pr'Oof of the identity 
of the parties, and th~ burthen 'Of repelling the presumption lies 
on the objecting party (u); but it is . otherwise ~. a criminal pro
ceeding 'On an indictIllent for perjury, or an action for a malicious 
pJ:osecution, which is in the nature of a criminal proceeding (x). 

But it is • sufficient t'O produce the examined. copy 'Of the answer 
of the witness in equity,.in order t'O contradict his testimony, for 
it cannot be regarded as a criminal proceeding (y). On proof of 
search for the bill in the proper office, and that it cannot be found, 
the: answer: has been all'Owed in evidence with'Out pro'Of 'Of the 
hill (z). ':." '1,;] ';" I, . ,.",'-' . 'I. • . ,I, 

• 

"A. <'man's 'voluntary' affidavit is' admissible ag:rinstJhimself;' and' 
if CifFerM;aS 'an affidavit, must be proved to have been sworn (a) , 
hq.t prqof,o~ .t~ Pllrty's signature makes it admissible as a note 

- ·· .. 'c.' .. /. "',' " . I 

, 

(8) Bac. Ab.Ev. 623. 
\t) Imig Dartmouth v. Roberts, 16 

El,lst, 334. Hodgkinson v. Willis, 3 
Camp. 401. Ewer v • .t1mbrose. High
field,v. PUikc,l Mood. & Mill. C.IOg; 
supra. Sludd!J v. Saunders, 2 D. & R. 
147 •. In the case of Dartrwll v. HfIW-. , 
aro,1 RY.&M.C. 16g,it was held that 
for the purpose of identifying the ori
ginal answer, of which an examined 
copy .was produced, as' the answer of 
the defendant, a witness who had seen 
the ol'iginal was allowed to prove that 
it WIIS in the lllUldwl'iting of the de
fendant, though it was not produced. 
Although the bill be lost, the answer 
will still be evidence, as an admission 
under the defendant's hllnd. 1 Ford's 
MSS.145. 

(u) Hennel v. Lyon, 1 H.C.,; A. 182. 

• 

See .1 Lord Raym. 154; 2 BI. 1190. 
Note, that the defendant in Hennel v. 
Lyon was Charles L!jon, sued as the 
administrator of JJfary Lyon, and Ly 
his plea he had admitted himself to be 
such administrator, and the copy· of 
the answer showed that the bill was 
Dicit agaiast CAarles L!Jo" as adminis
trator of MaryLytm. The Jullges re
lied on the coincidence of descriptiolJ, 
and Lord Ellenboro ugh seems to' have 
considered it as a matter of public 
convenience to receive such evidence 
jn civil cases without further proof. 

(or) 16 East, 348; tit. PEnJURY. 
R. v. MatTis, I n. & A. 1I1~ •. R. v.' 
Benson, 2 Camp. C. 508. ' . 

(11) Emer ,v. Ambrose, 4 B.& C,:25': 
(z)Gilb.'Ev·49· ' 
(lI) B. N. P. 238. . 
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or letter, without further proof'(b). Where aIr affidavit has been: 
made in the course of a cause, proof that such a cause was de-. 
pending, and that such was -'18ed by the parly, would be 
sufficient evidence to prove the affidavit in a civil suit (c). A copy 
of a voluntary affidavit is not admissible in evidence, for it has 
no relation to a court of justice (d). In order to prove an affi
davit of the defendant in the same court in which· the action is 
tried, it is sufficient to prove an examined copy, without. proving 
the hand-writing of the parly, or that he was sworn (e). 

Next as to 'pleadings in an action at law. Where there are 
several counts in the same declaration, or several distinct pleas, 
an allegation in one count or plea cannc;>t be insisted upon by the 
adversary as an ddmission of a fact, for a purpose distinct from 
the proof of that count, or of the issue upon the plea; for every 
issue is to be distinctly tried. Thus upon a declaration in assumpsit, 
by a landlord against a tenant for breach of good husbandry, 
where there is one count which professes to be founded on a spe
cial written agreement, and a second upon an implied contract, 
the defendant cannot insist upon the first count as evidence that 
a written contract exists, so as to impose upon the plaintiff the 
necessity of producing it (f); and besides, every different count 
professes to be founded upon a distinct ground of action. So in 
trespass, a plea of justification does not supersede the necessity 
of proving the trespass, where the general issue is pleaded (9). 

(b) B. N. P. 238. 
(c) Ihid. nnd ~how. 39'1; and per· 

haps in a criminal proceeding. 

(d) B. N. P. 338. And therefore a 
copy of an affidavit made by the de
fendant in Chancery, ofhi~ being worth 

''JOt., was rejected by Lord Ray
Jnd, when offered for the purpose 

of increasing the expenses; and the 
plnintia was obliged to send for the 
OIiginal. Chambers v. Robinson, B. N. 
P.238• 

(c) Cameron v. Ligldfoot, 2 BI.ll~ 

1190. ' 

(f) By I.e Blanc, J. LancBstel' Sp. 
Ass. MSS. C. The plaintiff cannot 
use one plea of the defendant for the 
purpose of proving Ii filet which thedee 

fcndant denies in anoth'lr plea, nor can 
he use a lIotice of sct-off liS evidence 
of the debt on the issue of non aS3ullIp--

VOL. I. 

sit. Harrington v. Macmorrn, 5 Taunt. 
228; 1 Marsh, 53. Vol. II. tit. PAR-

1'ICULARS. , 

(g) In trespass for throwing down 
and carrying away stalls, 115 to all 
the trespass but the throwing them 
down, the defendant pleaded not guiltYi 
and as to the throwing them down, n 
3pecial justification; and therein jus
tified Loth the throwing down nnd 
carrying away; and on the issue 
joined, the Judge at the assizes would 
1Iot try whether the defendants WCI'O 

guilty or nllt of carrying away the 
stalls, because they had confessed that 
by their justification; and on motion 
for a new trial it was denied, because 
the jury coulrl never fiud the defend
ants not guilty, contrary to their own 
confession upon the record, though in 
another issue. B. N. P. 298. N otl', 

• 

u 

Affidavit. < 

• 

Pleadings 
• • 
In an Dellon 
at IdW. 

, 

, 
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~90 WRITTEN· EVIDENCE' MIX£D . DOCUMENTS : 

.Pr.)teistatioos' hi pleading, though:stilhetained,asmattel1:Qfform' 
, , 

are but of little use in practice.. A protestation is defined to be 
a. saving to the party.who takes·it, from.being concluded by any 
matter alleged or' objected' against him on the· othe!;side,on 
which he cannot take issue (k). According to Lord Coke (i) it 

.is an· e.rclusWn of a conclusion t~at a party may by pleading 
inc.ur; it is:1i safeguard to the paiiy, which keepeth him from 
being concluded by the plea h~is to make, if the issue be found 
for him. . . 

A protestation is of· no use to the party who takes· it, unless 
either the issue he found for him (k), or unless the matter could 
not 'have been pleaded (l).· .. . 

A:. demurrer to a plea'in equity is not such an admission orthe 
facts charged, as to be evidence of those facts against the party 
demurring, in a subsequent action between the same parties (m). 

• • 

Secondly, documents which are partly of a public and' partly 
of'a, private nature, are co~t rolls, corporation books, arid per
liaps also withiu the same class may be included the' books of 
some private companies. These, with rcspect to a pal'ticul~ 
dass of soCiety, may be considered as public documents, because' 
th~y'proceed from an authority which' it recognizes; but, With 
respect to the rest of the community, they may be nothing more 
than mere private documents, resulting from no acknowledged 
authority • 

• 

. . Court rolls and customaries of manors are evidence between 
the lord and the tenants, for they are the public rolls by which 
the inheritance of every tenant is preserved; and they are the 
r<~lls of the Manor Court, which was formerly a court of jus
tice.(n). Such documents, handed down from remote times, and 

• 

that in the margin it is observed, that 
this case was before the stat. enahling 
the defenrlants ~o plead double. 

(h) Plowd. 276, b. Graysbrook v. 
For, Finch, 359. 361; 2 WiII. Saund. 
103, a. 

(i) Co. Litt. 124. 
(Ie) Bro. Prot. 14; Co. Litt. 124; 

Plowd. 276, b. 
(I) Ibid. and 2 Will. Saund. 103, a. 
<m) Tomkills v. Ashb!j, 1 Mood. & 

Mal. C. 32.. . 
• 

(n) Gil. L. Ev. 235; 4 T. R. &]0. 
See tit. JUDGME~ITS. Ancient pre-
• • 

sentments lire 110t evidence fol' the 

• 

lord, unless signed by a party. in privity 
of estate with the person against whom 
they are produced. Benett v. Coster, 
Burrough, J., WiltS Sum. Ass. 1817. 
Presentments by homage, restricting 
the lord's right, in respect of parcel 

• 
of his demesne land, to turn so many 
cattle only on. the waste, not acted 
on, have no weight against an uniform 
contnt.ry usage. .Arundell v. Lord Fal
muuU,,2 M. & S. 440. Where the plain
tilT claimed a,right in the soil of laml 
adjoi~ing his fllrm, it ,being coutended 
that he had only a commonable right, 
held that all.nnciellt instrument in the 

• • • 



. COURT RotLS. tDt 

Court roll,. kept in the tUlluiments of the manor, are not,as far, as regards 
the tenants of the manor, to be regarded as res inter alios acto!; , 
they are documents to which all are privy. Custom is of the very 
{lssence of a copyhold tenure; and as reputation is evidence to 
prove a custom (0), so are those documents which contain the 
solemn adjudications or opinions, of the homagers {)r tenants 
themselves; as to customary rights, or which have ,beeit handed 
down from one generation to another, and reputed to contain a 
trUe account of the manorial customs (p). Hence entries upOli 
the court rolls are evidence to prova the mode of descent, although 
no instances of persons having taken according to that mode be 
proved (q); so they are to prove that proclamations have been 
made (r). A customary of a manor, which has been handed 
down froIn steward to steward with the court rolls, is evidence of 
the mode of descent within the manor, although not signed by 
anyone (8). . 

. The examined copy of a court roll (t) is admissible in evidence. 
So a copy of a court roll under the hand of the steward is good 
evidence to prove the copyholder's estate (u). 
. An examined copy of a particular. entry in 'the court rolls of a 
manor, is evidence, without producing the original, even where 
it may be presumed that the books themselves contain other 
entries connected with the point in issue (x). 

nature of a presentment at the manor 
court by the freeholders, finding that 
the then owner of the farm, and those 
claiming tbe right of the soil, bad 110 

separate rigbt, but only a right thereon, 
'as the otber freeholders, for commoll
able cattle, was inadmissible in evi
dence, either as a presentment, the 
homage having no right to decide upon 
a claim made by an individual to the 
freehold, or as an award, the party 
not appearing to have sublJlitted him
self, or as evidence of reputlltion, being 
post litem motem; and semble reputation 
could notall'ect a question of private 
'l'ight. Richards v. Bassett, 10 B. &C. 
657. ' 

(0) Vid. Vol. II. tit. CusToM. 
(/I) See Ld. Kenyon's observations, 

Roe v. Parker, 5 T. R. 26; 2 M. &S. 
'92; and Chapman v. Cuwlan, 13 Enst, 
10. Doc v. Mason, 3Wils. 63. 

('I) 5 T. R. 26; 2 l\I. & S. 92. 

, 

(r) Doe v. Hellier, 3 T. R. 162. 

(8) Dennv. Sprll!J, 1 T. R. 466. 'See 
tit. COPYHOLD. 

(t) Doe d. Bennington v. Hull, 16 
• 

East, 2oB; 5 Esp. C. 221; Comb. 
157.R. v. Haines, ib. 137. The 
originals are evidence, although UIl

stamped. 16 East, 208. 
(u) B. N. P. 247; 16 East, 208. 
(x) Doe d. Churchwardens oJ Croy

don v. Cook, 5 Esp. C. 221. And see 
, 

Style, 450. R. v. Shelley, 3 T. R. 
141. R. v. Allgood, 7 T. R. 746. 
R. v. Lu.cas,lOEast, 235. Bateman v. 
Phillips, 4 Taunt. 162. Court rolls, 

, 

containing licences to fillh, granted in 
the 17th century at certain rents, are 

, , 

admissible to prove a prescriptive right 
to a several fishery, claimed as appur
tenant to a manor, without showing 
the actual payment of those rents, 
where it appears that during the last 
century, leases have been granted 'of 

U2 

• 

• 

• 



• 

Corpora
tion books. 

. , . .. . " , ': ' 

29~ 
, ' . WRITTEN EVIDENCE' !'IUXED DOCUMENTS: 
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. The books of a:corporation, conWning.a register.of their public 
!lcts, are evidence ,as between the members of the body, or against 
the body, for they contain the rules and regulations to which 
they are all subject, and to.which all are privy (y). But they 
are not evidence for the corporation ega,jnst a stranger (z). '!. 

In the cas,e of v. Lawrence(a), where in an action 
. , 

for trespass the issue was upon the right of ihe corporation of 
Malden, to , take .certain ,tolls, it was held that an entry from 
the books. of the corporation, dated, 18th H. 8, purporting to 
contain the proceedings of the corporation. against the masters of 
two ships who had refused to pay.tolls,.,the ~izure,of the ~qip&; 
and the submission of the masters to the payment of a fine, 
and to have been signed by the corporation clerk, was inadmi!!
sible, because, the entry was not of a public nature. But it waa 
said that if the subject of the entry had been of a public nature, 
thE case would have boon different. ' • .' 

, . . . 
A customary, found in a book amongst the records of a co~ 

ration, was held to be evidence against the· corporation. Bu,t U. 
general, unless papers relate to the proceedings of the co~ 
ration as a corporate body, they are 'not evidence; 'and there-

the fishery, and that for the last 40 

years the rents under the leases have 
bean regularly paid, or that other acts 

, ' 

of OImership have been acquiesced in. 
Rogers and others, v. Allen, 1 Camp. 
C. log. As to the right of inspecting 
court I'olls, see Vol. U .. tit. INsl'Ec
nON. The right to inspect cloes 1I0t 
depend. on the pendency of a suit. 
R. v. LucOl, 10 East, 235; but sec R. 
v. Allgood, 7 T. It. 746, contra. An 
inspection will be granted on a prima 
Jacie title, 10 East, 235; as to ascertain 
a right (to cut timber, e. gr.) which the 
lord disputes. R. v. lOwer, 41\1. &&. 
162. Where a lord of 1\ manoris indict-. , 

ed for a ,nuisance ill not repairing the 
lIulik of a river, the Court will not 
compel him to allow the prosecutor, 
,even though he is a tenant of the 
U1anor, to inspect the court rolls for 
the pwpose of ohtfiining evidence in 
.support of the pr.osecution. R. v. Eml 
oj Catlogan,.5 B. & A. 902. 

(y) See .the caSe of TMIjIJ7Y1, 12 

.Vin. Ab',go, pl. ,16; and B. v • .M~ 
Jllmel!, Str. 93. 

, 
(z) Mayor oj London v. Lynn, H. 

BI. 214, in n. Ma!Jor '!f Kingllon-upo,,
Hull v. Horller, Cowp. 102. Entries 
in corporation books in order to shol\' 
that the c~rate had been appointed by 
the corporation, held inadmissible 1\5 

evidence to establish their right against 
the ,·kar. AttornC!J-gen. v. Wanvick 
Corp., 4 Russ. 222 

(a) 3 B. & A. 142. See the lIfa,yor 
oJJ(jng&lon.upan-Hull v. Horner,Cowp. 
103, where, in an, action by the cor,
poratJon fur ~oIl8, entries from the 
corporo,tion ~oks of, the par~iculars of 
the tolls receh'allle to the use of the . .. . ~. 

mayor, &C. were read., Copies of an 
ancient . schedul~ produced from the 
lD!lniments of ~he _ c,orporation, de.li
vered to the.toll~o)!ectors,· and. by 
whic~ th~>,~ollect~d~ held adm~
sible for the corporation,althoug~ it 
would have been .otherwise" if not 
shown W h.~ve bee!1~o delivered from 
the corpo~tion,. ~!>weveraccumtely 
curresp0J:lding. Brett v. Beules,l Mood. 
& Mal. C. 417. 
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(ore, a letter founaiti a c~rporati~~~hest, in which A. B. Was 
described' to be 'of another place, wa'S held to be inadmi~ible 
on a question whether A. n., at the time be did" a corporate act, 
was an out-burgess or not (b) • 
. Upon the same' principle, the books of public companies, ('r 
copies of them, 1l1'C evidence between those who are interested in 
them, as agains{ 'each other, or against the company; as the 
books of the East India Company, in a cause between tlle parties 
havin~ stock there (c). So the Bank 'books, or copies from them, 
are eVidence to prove a. transfer of stock in the public funds (d).' ' 

To establish the book of a corporation in evidence, it should be 
shown to have been publicly kept as such, and that the entries 
were made by the proper officer(e). . But an entry made by one 
who acts for the officer, pro tempore, as during the illness of the 
towll-clerk, is evidence, if the fact be proved <f). On this ground, 

(b) R. v. Gw;yn, Str. 401. , 
(c) Geary v. Hoskin., 7 Mod. 129· 

See 2 Str. 1005; J Wils. 240; lB!. 
R. 40; 1 T. R. 689; Doug. 593. 
3' Salk 154· 

(II) Bretton v. C,ope, Peake's C. 30; 
mpra, 192. 

(e) R. v.l\fothersell.Str.g2; 12 Vin. 
Ab. go, pI. 16. 111e usual mode of 
procuring a!1 inspection of corporation 
boob is by rule, where an actioll is 
pending; by malldamlll in other cases. 
A rule can only be granted where It 

CRuse is pending, and only then of a 
limited inspection. For an unlimited 
insjrn:tion, the course is by mandamlll. 
ll., v. Bo6b, 3 T.Il. 579. Lynn Cor
poralion v. Denton, 1 T. R. 689. 
Bamstaple Corporation v. Lathe!J, 3 T. 
It. 303. See Vol. II. tit. INSPECTION. 

By the stat. 12 Geo. 3, c. ~ I, s. 2, 
freelllen ~nd burgesses of corporations 
are entitled to inspect tho records of 
noy city, corporation, borough or 
cinque }Iort, and to tnke copies and 
oltracts from them. By the sUIt. 32 
Geo. a,c.58,s. 4. every mayor, &C. or 
olber officer of any corporation having 
~~e custody of or }lower over the re-. , " 

cords, shall, upon the demand of any 
pers~m. being a member of the cnrpo
nition, pennit such person (except on 
particular ellceptCu. days)' to' inspect 

the hooks and papers wherein the 
swearing in of the freemeli, burgesses, 
. or other' members or officers' of I~ucb 
corporation,· shall be copied, and ·to 
have"copies or minutes of the admit;
sinn, or the entry !>f swearing in of 
anyone or more of such freemen, bur
gesses or other members or officers, on 
paying 6 d. for every 100 words, for 
writing the same. ~mJer ~ penalty, in 
case of refusal, of J 00 I., payahle to 
the inrOliuant. If two are hailiil's, both 
are auable jointly. Sliculdam v. Bun
ni", Cowp. 192. The stat. docs not 
oblige him to grant inspection of books 
containing the orders fo", and memo
randa of, admissions and ~wearing in. 
Davis v. Humpl".ey., 3 M. & S. 223. 
By the st. 3 Goo. 3, c. 15,5. 4, candi
dates on elections of members to serve 
in Parliament for corporations, &c. 
nnd their agents,are entitled to inspect 
the books and papers of the corpora
tion, &C. wherein the admissions of 
freemen shall be entered, nnd to have 
copies on payment, &c. This statute 
extends to all books, papers, &c. con
taining entries of ndmissioll!l of free
men. Schuldam v. Bunniss, Cowp. 192. 

See Vol. II. tit. INSPECTION. 

(f) R v. Moll/mell, Str. 911; 12-
Vin. Ab. 90, pl. 16. 

va 
- ' , • 

• • 

, , 

Books of 
public 

• compsllles,. 
&c. 

• 

Proof of 
corpora
tion books.· 
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Corpora
tion bU'lk., 
proof of. 

PrivAte 
• • wntlllg!. 

2!).i 1'J!rVAl'E WRITINGS ADlUSSlOHS: 

upon a quo warranto, it was held that minutes of the proceed
ings of a corporation, taken .several years before by the prose
cutor's clerk, and not kept as' a public book, had been properly 
rejected at the trial (!J). 

The seal of a public corporate body n~ed not be proved, as the 
seal ot an individual, by means of a witness who saw the seal 
affixed, Stc. to the instrument; it is sufficient to show that the 
seal is the official seal of the corporate body (h). The docu
ments must be proved to have come from the proper place of 
deposit. But in an action for a false return to a mandamus (i), 
it was held that a corporator was .!apable, as a depositary of .the 
ml1niments, of being brought forward for the purpose of produc
ing them, subject to cross-exaujination by the adversary, as to the 
custody of the documeni (k). And it seems that if the party 
objecting wish to inquire as to the custody, the corporator may . 
be examined on the subject (1). 

Private writings and entries may, with a view to their operation 
in evidence, be distinguished into those, First, to. which ~he per
son against whom they are offered was party or privy. Secondly, 
Entries made by third persons (m). And they may be considered, 
first, with respect to their nature, admissibility and effect in evi
dence; and, secondly, with respect to the means of proof. Docu
ments offered in evidence agajnst one who was a party or privy to 
them, are either, lst, under, seal, or 2dly, not under seal. All docu
ments to which a person was party or privy are in general admissible 
in evidence agrunst him, since they operate as acknowledgments or 
admissions on his part, or that of another through whom he claims, 
that the facts contained in them are true, particularly if the admission 
was against the interest of the party so making it (n). All written 
contracts are made for the express purpose of being afterwards 

(g) Str. 92; 12 Vin. Ab. go, pl. 16. 
(h) Moisel v. 'l'hornton, 8 T. R. 307. 

It has been held that the seal of the 
city of London proves itself, by Lord 
Kenyon. Woodman v.Mcuon, 1 Esp. 
R.53· 

m!lntiamus. In the principal case it 
was held that a certificate produced by 

·0 rated inhabitant overseer, by which 
the appellant parish admitted the set
tlement of the pauper in the latter 
parish, was admissible. . 

(.) R. v. Netherthong, 2 M. & S. 
238• 

(k) As to themeall5 of procuring an 
inspection of such documents, see tit. 
INSPECTION. 

(I) Per Lord Ellenborough, R. v. 
Nethertlwng, 2 M. & S.337, citing a 
C,,5e ill which Ld. Kenyon had ftO acted 
in nn action for a fube return to a 

\ 

(m) And the declarations made by 
third persons frequently stand upon 
the same foundation. It seems that 
in one instance, Serle v. Lord Barring
ton, Str. 826, Votll. 118, an entry 
has been admitted as evidence for tho 
party who made it. 

• 

(n) See Vol. IJ. tit. ADJUSSJONS. 
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, ny A PA)lTY. !!Ol) 

'used as evidence 'of -the contract; the' only difference between 
sealed and parol contracts in this l't'Rpect being this, t'4at the for
mer are more solemnly authe~ticated; and not so easily revoked. 
So eS.!Iential is it that the rights of men should lle evidenced by 
doeu,menta of this nature, that the law itself requires, in many 
instanc~s, the evidence of a deed to notify and establish the par':' 
tieul!lf facts, and in many othel's. renders a contract, or memoran-
dum in writing, essential for the same purpose., Thus incorpo-
real rights, as to fairs, markets, and advowsons, cannot be trans~ 
ferred except by grant (0), and the p~ovisions of the statute 
of frauds in, many instances render a note or memorandum in 
writing necessary to the proof of the contract (p). . 

, 

In general, an admission under seal' is' conclusive upon the Exp!es~ 
. d t h· fr . . th t admiSSions obligor, an es OpS 1JU om assertmg or proVIng e con rary. boY u party. 

Thus, if a condition in a bond recite that a particular suit is de-
pending in the court of, King'!! Bench, the obligor is estopped 
from saying that there is no such suit there (q). So if the con-
dition ora bond be to perfol'm the covenants in a: particular inden-
tuie,he is estopped from saying that there is no such indenture (T). 
SO a grantor is estopped by his deed from saying that he had no 
interest in the thing granted (8). But a deed-poll does not estop 
a ,lessee or grantee, for it is the deed of the lessor or grantor 
only (t)., ' 

In general, however, in order to conclude the party by his deed 
by way of estoppel, it should be pleaded, for ifhis adversary does 
not rely upon the estoppel, the Court and jury are not bound 'bY 
it; but the jury may find the matter at large according to ~e 
fact, and the Court will give judgment accordingly., Where, 
however, 'the title of the party is by estoppel, and he has 110 

opportunity of pleading it, the jury cannot find against the es_ 
toppel. Thus in debt for rent on an indenture of Iealle, . if the 
defendant plead nil debet, he cannot give in evidence that the 
plaintiff had nothing in the tenements, because if he had pleaded 

(0) See Oil. L. Ev. 88; Vol. II.34~. 
• 

538. 
(P) 29 Car. 2, c. 3. 
(q) Cra. Eliz. 750.; Com. Dig. Es

toppel, A. ~. 
(r) 1 Rol. 87~, 1. 30. Com. Dig. 

Estoppel, A. 2. For other instances, 
aee tit. ADNISSIONS. 

(8) 2 T. R. 171. But the principle 
does not apply where the 'grantor is a 
trustee for the pl!blic, and grants that 
which he was not authorized by the 

, 

• 

Act from which he derives his autho-
lity. Ibid. 

(t) Co. Litt. 363, b. A lessee by 
indenture, in an bction.of covenan~ for 
ploughing up Laines Meadows, with-

• • out paylllg at a certam. Rum per acre, 
was held not be ~stopped from aver
ring that Lnines Meadows were DO~ 
meadow ground, although they were 

• 

described liS meadows in the lease. 
Skipwith v. G/'een, Str. 610. , 

, 

u4 

• 

• • 
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EstoPllehn that specially, the plaintiff'might,have replied the indenture, and 
~~I!~~nlled estopped him; but if the defendant plead nihil habuit, &c., t\lld 
t., •• , 'the plaintiff, instead of relying 00 the estoppel, reply ltabuit,:&c. 

,~ •. !'. " ,he waives the estoppel,. and leaves the matter at large, and the 
,;i ',.:, jury are td find the truth, .notwithstanding the indenture (u). . 
., .. :, ".~ But· when an estoppel creates an interest in lands, the Court 

, . will'adjudge ,acCordingly upon the facts found by the jury. As 
if ,A. lease land to B. for six years, in which he has no interest, 
and then purchase.a,lease of the mune lands for twenty-one years, 
.and afterwards to G. for tefl'years, and these facts are found 
by .verdict, the :Court will adjudge the lease in B. to be goOd, . 
thollgh it· was so only by the conclusion (x). . 

, , 

j, ;So ill other cases, where the party who might have relied Upon 
the estoppel, in pleading, waives it, and gives the deed in evidence, 
although the jury are not bound by the estoppel from finding 
according to ,the truth of the fact,' yet it seems they would not 
be warranted in finding il. verdict contrary to the solemn admission 

J' ,.... , C)f: the patty, without the strongest evidence ,o( fmud~ As for 
, ",: .' " . ill:'.fa.I)~, iuan· action of assumpsit, where the, defendant. pleads, 

. 'th.l} ~eralissue,and;gives in eridence a releasewhicb. he might 
have relied upon as an estoppel; although b~ has wai:ved.. t11e 
efttQppd, still, the,lIeemS to .~ c:onclnsive eridenc-e fo~,the 

, 

cJ~en.dant, in the absence of fraud. . There are also ,numerouS 
i{lstances in which a party, by his admission!! and representations, 
'i~ concluded from showing. the contrary in evidence, although the 
fact could not have been pleaded by way of estoppel. For 
'iu.stance, where a man has represented a woman to be his wife, in 
an action for necessaries supplied to her, he would in general be 
cQncluded by that representation, which would operate as a kind 
of,estopp~ in pais (y) • 

.. It is R"general--rule that all privies, whether in blood as the 
heir' (z); , in estate as the vendee (a), or in law as the'lord by 
es~bea~"<.b), or:~ne, wh~ claims under another by act of law, or in 

• • 

'(u) P. C~ Salkeld, 277 ;eom. Diu'. 
, ~ 

Es~oppel, C.; Ibid. Pleader, S. '5. S.) 
in' general,' n1though the parties' are 
estopped'to say the truth, the jury are 
not. ':0; No P;'298.· .. . ,:,.' 
, (rrclm. Dig: Estoppel, E. '10. See 

also' Pol. 68. So ifibeplniiltifl' in 
ejectment make title 6y a judgment in 
a «ireJacias;'on aju"gm~ht in'Trillity 
term, where the judgmeut was in fact 
of Michuclmmi term, the jury ('an not 
fiud that the origillal jUdglllCllt was of 

Michnclmas term. '7rcvroan v. Imo
renee, 'Saik 276. So if a woman aue 
or be sued as sole, and judgment be 
AgaJlist her as lIuch, tliough shewns: 
covert, !be shenW shall take'adva~tn'ge 
of the estoppel. 1 'Rol. 86g, I. 50; 1 

, 

Salk. 310; Com. Dig. Estoppel, B. D. 
(y) See Vol. II. tit. ADAIJSSION. 

. '. 'f' , 

(z) 'Co. Litt. 352; a:; Pol. 6,. 66.' 
• 

Com. Dig. E~toppel, B. 3 T. R. 365. 
(0) 1 Salk. 2;6.' . . 
(b) Co. Litt. 352, n. 

, 
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• ENTRIES BY THIRD PE..tSONS •. , 

the post (c), tenant in dower, or by the courtesy (d), are bound . 
• , 

by an estoppel. . . 
The effect of deeds and written contracts, not under seal, will The senile ;" 

be hereafter more fully considered under the several heads to CODII1Icts 
• /IOt to btl 

which they belong, as bonds, covenants, agreements, bills of ex- altered by 
change, policies of insurance, 8tc. It may be observed here, dParoJ .,,,1-

that since in all these cases these documents· have been framed 
by the parties themselves as the authentic· evidence of the facts 
which they' contain, and of their own intentions, no other evidence 
can in general be admitted to alter the obvious sense and meaning 
of the terms which they have used; to admit this would be to 
deprive them of all effect as permanent memorials for the pur
poses of evidence, for they could no longer be 'sO' considered if 
their meaning could be altered and subverted by extrinsic and 
'collateral evidence. Since this is a fundamental rule, applicable 
to written evidence in general, its nature and application will be 
more fully discussed hereafter (e). ' , . . '; " ... 

ence. 

~, SCt-'O'TUiiy, Entries and: declarations made,by' third 'ilef~:)1i8lt for Entries by 
. the latter stan'd lupon tlle :sarne- footing 1htlil the::f~t}:41~iWi third per-

~1l!.... 1001. in ordinary 'caserr!&.dtiiissible t, they' usuklly':fhllH'W'iuHn'. d&-
scriptiotF6f,.cs'inh'l"alios.acta (j)~" . ,.' W,.':'r p,,\;' -I :,' ", 

'Whether the deeillrirtion by a third'personJbg~hlljbr'~lteit; 
the general objection applies, that it was not mMt! Und6l'I'ih~' 
sanction of an oath, and that the party against whom it is offered 
had no opportunity to . Such a declaration or entry 
is therefore, on principles already adverted to, inadmissible, un. 

less its admissibility be warranted by some special rule of 'law' 
applicable to the particular circumstances (g)... , ... : ,'~ 

, , 
• 

(c) Co. Litt. 352. b. 
(d) Pol. 61; Co. Litt. 352. 
,(e) See ti~ •. PAllOL EVIDENCE. 

(f) Supra, ,60. As to those which 
, 

opernte by wny of admission, see 
Vol. U. tit. ADMISSIOIC. 

(g) I~ trover for taking goods by 
defllDdant under colour of distress, the 
question being"whether:tbe def~ndant 
or J. B. was the plaintiff's landlord, 
the latter having been sbown by the 
plaintiff to have been the party to 
whom he and his fatber had always 
paid the rent j held, that the defend
lint, in order to show that he received . , 

it merely as agent, could lI~t give in 
evidence accounts rendered' by that 

• , . '.... .' " .. . , . 1 '. , . . , . , . . 

party in which hp. d~licrib~biinil!lf':5 
agent, as the· party. beiag alive- :mi&bt 
have been:c;alled, and that th~y were 

• 
therefore properly rejected., Spurgo v. 
Brown, 9 B. & C. 935. In DSsump
sit for two-6ft1is of a loss recoured by 
the defendants as agents for S.. on, 
invoice sent by S. to the defllndallts, 
to ennble them to recover fi1Im the 
underwriters, was held to.bQ evidence . " 

of the pillintitr:s i!ttl/rest.: ,ll~e~,am 
and another v. 'l'ho,npWII and "rwt"tr, 
1 SUlfk.316j Ellel.OO,rough" C. J. 
1816. But an invoice made out by 
S. and not shewn to hll\'e been so 
sent, was rejected al merely S.'s de. 
c1aration. In an action ngUin~t un· 

, 



, 

,298 l'RIVAl'E WRITlNGS. ENl'lUES BY THIllD l'ERSONS: 

" Entry by, Th~ entry pr declaration of ,n mere thi,fd :pe,rson may be ad-
third 11f!1'- • 'bl . . ' . 
sun, adm;ft- mlSSl e as ongmal evidence, where it accompani,ec and is expla. 
sible ,when. natory of tllcnature and quality of a platerial.fa~t, 'or as secondary 

; evidence, where it is admissible on a principle of necessity, war
'(ranted by particular circumstances, which afford a reasonable 
i ass'\lrance that the party whose testimony is no longer atta.inable 

, 

• 

, 'lmew the fact, and ,communicated it faithfully. 

The considerations which warrant the reception of such evidence 
are principally these: 

, Tha:t' the entry or declination should have been made in ihe 
course of office duty or business, and that it was against the 
interest of the party to make it. 

, . It seems to be clear that such an entry, when made in the 
ordinary course of profession or business, ,and when it might 
operate against the interest of the party makirig it, is sufficient to 
warrant the admission of the evidence. 

And it seems ,that some connexion between the entry with some 
: fact t~ which it relates, such as the possession of land, or,with 

• 

the perfol1nance of some ordinary duty or course of business, is 
essential.to its admissibility; but whether that alone would be 

.or whether it is also essential that the entry should ,be 
such as might pperate against the interest of the party m .. 
it, is not clearly settled. . , 

It may howev.er.: be observed, that the consideration that the 
entry was ,made in· the course of discharging a professional or 
official duty, or even in the ordinary. course of' business in whi~ 

, 

the party was engaged, seems both in reason and upon the auth~ 
rjties, to afford a much safer warrant for giving credit to such 
evidence, than is'supplied by the consideration that the entry, or 
declaration might possibly have been used to the prejudice of the 
party; and in many instances the doctrine of admissibility on that 
ground has been pushed to an 6xtraordinary, if not untenable 
extent. . . 

• • 

derwriters, the bill orlnding, signed by 
the captain, is not evidence of the 
shipment of the goods. Dickson v. 
Lodge, 1 Starkie's C. 226. A hank-:
er's ledger is admissible to show that 
a customer had DO funcls in the bank-

• 

er's hands. FII17ICss v. Cope,5 Bing. 
114 •. &mble, more properly to show 
.that no entry was made in . that 
ledge(. 'Note, tht\t one of the cle.rk~ 

. 

stated that· it wa~ the book to whi~~ . , ' . 
all the clerks referred to see whether 

" I ,.." 

they should pay the cheques pr~ente.~ . . ., . . 
to the house; and Best, C. J. beld 
that it was ~dmissible in order to' 
obviate the. necessity for calling a 

. ~ultitude of checks, and that it was 
evid~nc~ merely to negative the fact 
of the trader having money in the , , 

house. 
• , • • , . 
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Lord El1enborougb, in the case of Doe v. Robson (akin E~tryb1 ... 
" d th d" "b"li f' t" f h Ihu\l v.er-.giving JU gment as. ~o "e a missl 1 ty 0 ert nes 0 c arges 8?",admis-

made by~n !l.ttorney In .hls books, lays no stress on th~ fact that SIble whell, 

it appeared that such charges had been p!\id; h,e .says expressly, 
." the gt'oundupon which their evid{\~lCe has been received is, that 
there is a ,total a.bsence of interest in the persons making th~ 
entries to pervert the fact, and at the same ti~e a' competency in 
them to know it!' And in.the case of /figltam v. Ridgway (b), 
.Le Blanc, J .. o;bserved, "I do notmea.n to give any opinion as 
to the mere, declarations or written entries of a midwife who 
is dead, respecting the time of a person's birth, being made 
of a matter peculiarly within the k~owledge of such a person; 
jt is 110t I;1ecesaary now to determine that question; but I would 
not he bound at pteaent to say that they are not evidence." , 
, LO.rd Eld.on, in the case of Barker v. Ray, observes, "the 
~es sati~fy me that evidence is admissible of declarations made 
by persoJ)s who have a compJete knowledge of the subject to 
whicJ! ,!;luch declarations refer, and where their interest is con
cew.ed; alld;th~ . .Qnly doubt I have entertained was, .as to the 
posjtion that you are to receive evidence of d~clarations where 
t1}er.e is no interest. At a certain period of my profession.aIHfe, 
I should 4ave !,ajd that the doctrine was quite new to me; I do 
not ~ea.Ji to .say more than that I still doubt concerning it." 

It is oQservable, that the great object of the rille is, to gllar~ 
not again!!t fraud, bllt negligence and carelessness; the slightest 
,suspicion of. fraud would he snfficient at once to exclude such 
eviilence; and tpe imposing the limitation, that the entry, to be 
admissible, sp.onld be apparently against the interest of the party 
making it, would afford no security against fraud; the forger 
of a false entry would take care to obviate any' objection of this 
description, by admitting payment or some other fact apparently 
against the interest of the supposed author of the document. 
The consideration that the entry is against the interest of the party 
is therefore principally material, as it affords reason for supposing 
that a person would not be likely to commit any error or mistakCf 
which might afterwards tum to his prejudice. When, however, it 
is considered that in many instances such entries remain in the 
private custody of the parties who make them, it is not probable 
that the consideration that the document might be published by 
accident or mistake, and might, in some possible state of circum
stances, be turned to the prejudice of the party, would cause hiIq 
to exercise a degree of exactness and caution, so far beyond ~at 

(b) 10 East, 109" 
• 

• 
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SOl> PRlVATE WRI'rlN(;S . ENTRIEIf nr TIIIRI> PERSONS: 
, 

A.1!fl\issibk Which h~, WOUld, ha.v~ usedi~ the cpmmon course ~f professiOnal 
"~~., ':' :o\, qfficiatdl!ty, or ordi; habitsofbusiness, as to supply a sound 
'" .. '- I,,, ~duseful test, ,opexatiL, the admission of.the former, the rejec~ 

#.on of t}U} ,latter. In.the ausence of all suspicion of any motive to 
t,..econtrary, it is fairly presumable that aU entries made in the or. 
pjllary routine of business , are truly made : the same motive which 
iAdu~~d a. panyto ~ the, p,ains' and trouble of making an entry 
at all, would usually induce him to make a true entry; a. false one 
would ,be of-no value, and thEl making it 'Would frequently be m~re 
~Jjop.blesome than to make a. true one; it would require the addi. 
tional ,trouble of invention; and although the sparing of trouble 
might, in many ipstances, induce a party to state particulars 
without sufficient accuracy, it would seldom cause him to invent 

• 

and state a transaction which neveJ," happened. . 
Whatever weight therefore be due to the consideration, that in 

a.p~cular case ,the entry of a fact contained an admission by 
the, party making it, which, if untrue, was against his, interest· 
it, may ,be ,~oubted whether that circllmstance be of so. strong an,d 
qecisive a nature as to afford a, sufficient test for the admission Qf 
Quchentries, and the rejection of all others which do not contain 
lUl,adTQission.,against the interest of the maker •. Upon a question 
like ,this,: the rule oflaw, unless 80lll;e collateral inconvenience 
w.ould; follow,. onght to depend on the intrinsic weight of the 
evw.enCe admitted or excluded; and it would be !1dvis3hle, for the 

, , 
of adhere~ceto principle, as well ~ on grounds of conve~M 

~rtee, to avoid an ~rbitxaryrule, fo-unded on a casual circ1Jm8tan~, 
",.bieb ,atr~ctIJ,at:lDostthe weight of the evi4enc,e, not its value,pr 
qJJality,. Q4dwbich would, in. many instances, operate to exclude 
the stronger.and admit the weaker evidence. -" 
. ,.Let it, by way, of illustration, be supposed, that an attorney 

has in the same book, two accounts, in one of which are can .. 
, ... ,,~.~ ~in~, ,the: items in detail relating to the ni!1rriage settlement 

'r":"";" , of A.) .mthe other a similar detail relating, to the marri~gl! 
,.··~lJ·J.'. 

':" "<'" settlement of B.; that the first appears to .havebeen paid, the 
other, does not; it may be asked, is. any mall's,mip~ so c!>ns~. 
tuted, that .whilst he believed the former entries to be ~l tl'Q.e".h~ 
could withhold his belief as to the latter: could, ·fUlY one, in the 
absence of all suspicion of fraud, believe that ,a, professional, man 
wouldmis-apend his time by inventing ,a string of. falsities, .assert· 
jng that he took such and such instructions, and prepared this 
or that conveyahce ; without aim or, object 1'lf any one could con· 
ceilte 'to' himself, In, 't~e absence of· any 'evidence; to justify such !~ 
supposition, that the tatter account ",vaS hivented fo'r' some' sirilstef . \""-"",' .... ,., .. 
purpose or other, would it not occur, that the admission of pay-
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• 

" Ac'('OMPANYING AC+~~' : 
, .' . 

~'~"'~.". , 'SOl 
, 

• 

In'ent;tacked to the othet,'could'iiofrepeI' a"sifuilai" -srisplcion'as' E~iHe~!?i" 
to its truth? What warrant could 't1ie admission of paymenbiH'ord ::!s~t.i~~:": 
to obviate such a suspicion 1 How could,tbeparty 'be' prejudiced &iblc when. 

by admitting that he was paid for' blisiness 'ne\'er done 1 On 
the same ground, therefore, that credit was given: to the' former, 
viz. the improbability of invention for' soine' 'unknoWn' sinister 
purpose, some, if not the same, degree oCcredit would ,also: he, 
given to the other. " , , '" .; ,', " ii, 

, A presumption arises from the usual CbUl'Be' of . ithaf IDl 
entry made by a professional man waS made at the 'iiIriejoi' 'nearly' 
so, of the date; such' an entry is c~rtairily not to be ~6nsidere,d':lts I 

equal in force to direct evidence of the 'fact/the testS"of"an"oath, 
and of cross-examination, being wantiIfg; bui it is impossible to 
say that it is not evidence which in itself . a reasonable pre. 
8umption as to the truth of the 'fact to which itrelaies, because it 
would be contrary to 'the usual course; of htiman affairs,tind \ to 
the experience ofmankirid, that a perSon 'who must,have;,knoWrl 
whether the fact which liereC'orded'lValHli.te'o-r fa:ISe;'sh6tildlhli~ 
wantotily; and long' beforeth~ iDfporUin'ce'bf' stiC'liJ1\' ddCd~€rit 
could have been foreseen~ andth~ref6re ·WithWt"iifiycoiiOOivkble 
'motive, have stated that whIch wItS 'fiils6iraUier;tl'i:a'idliittfl#bi~1i 
was true. If, indeed~r'sucneVideii~e'cou:ld' . iwithi 
out breaking down a'stl'ong aitd necesslny :bulwil.rk for tlte: prmec.: 
tion of truth, arid 'l6tting 'iIi hearsay evidence in;'gelierW. it!1tlight 
be worth while to sacrifice :such ~vidence to pI-inciples'of ~enei'al 
pOlicy; this however,' woUld 'riot' be the·con'Sequenee~'1 @ince!the 
limitation of such evidence' to enfries niade~ by a[~rsol1' .. 
pe(jlliar means of knowledge, and unaff~~d'br anyrt~b1Ptatioti"td 
deceive, in the usual course of his busiriessot"'Pi-()feslJiQn;, Would 
be, as it seems, sufficiently definite tod~titlguisli.· those I ehtlies 
from the mere unauthorizedentriesordeClanxtions\of' stlangeli1,i.! 
1 • '. 

"Iii ilie first' place, 'an entry or' declaration acoompatiying'!1U1 Enlryor 

a«:f seems, on principles alrf!ady-announced, toibe ad-b1issibJe'evJ.o ~;:':ura~~n. 
dence' in \aU case's; whete a' question 'arises3·aS to It& riatlltefahd ing GU

P acl 
quality of tt'atact~\ "Thus where the question is~ wbethet a' pl-o-
m\sst>ty ft'ote'Ml$ origililllly'voitlf6t" usutj, letters' ''''fitteD., by the 
pdyee to'the'ltlakElr, and which arecontimipt:)rary Withithe 'note, 
are"atirilissibJeto prt)Ve that;tb'e considbratiolqvas usuno\l&(k):, .. 
. 'Such e\'idence~ is', also admissible on the same 'principle;, to show 
, ' . , 

{") Kent 'v. ,Lua1en; 1. Camp.).177., 
Walsh,v. Stockdale,. Vol. U. 181, .A 
letter inclosing a promissory note, may 
be I ead us evidence, by the writer, to 

• 

, , , , " .. . 
, 

, , ' , 
, 

~how ~~:purpuse fp~. wbich the Dote 
was sent. ~uce and ol/Jen v. Hurlt9. , 
1 Stnrkie's C. 23. . , 
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E"ti'iills~&c. the intention with which an act was done, where the' mterttionis 
~~~::~~. material (i). Thus, on questions of bankruptcy, declarations 
. made by a trader, contemporary with the fact of absenting himself 

from his place of residence 'or business, are constantly admitted 
in proof. of the real nature and quality of the act (k). 

, 

, 

In the case of Aveson v. Lor¢ Kinnaird (1)" on an insurrance 
effected on the life of the wife, the question was whether she was 
in an insurable state at the time; and declarations by her,. as to 
the state of her' health, made a :few'days after :the certificate of 
her health 'had been obtained,.asrto the state of her health at the 
time when the certificate 'was obtained, . and' down to the time of 
the conversation, were' held:to'be'adniissible in 'evidence, both to 
show her own ,opinion as' to ' the' state of her health, as well as 
with a view to contradict· the' evidence of the surgeon who had 
been called as a witness· for theplain'tiff. . In an action of trespass, 
what the wife said immediately on receiving the injury, and be
fore she had time to. devise anything for her. own advantage, is 
also 'evidence (m). So is the complaint made by a person in case 
of rape, or an attempt to commit a rape, immediately. after the 
injuqi(n). " 

To this head also 'the admissibility of declarations by tenants 
has sometimes been referred, and it seems that such declarations 
are' clearly referable to this principle in all cases where the na
ture and quality'of an act of ownership or dominion, or of the 
possession, is questioned and requires explanation, 01' when the 
nature and, quality of the possession are questioned, and the con
temporary declaration of the patty doing the act or of the party 
in serves to elucidate andexplajn the nature and qua~ 
lity of such act or possession. 

The application of the general principle already announced stands 
thus: In the absence of direct documentary proof of the title to 
lands, or to an easement or right arising out oflands, , acts of pos
session and enjoyment must be resorted to, as indirect evidence 
oCthe right (0). Where·such possession and enjoyment have been 

, . 
'(I) Supra, 62; Vol. II. tit. INTEN-

TION' MALICE. 
, 

(k) Supra, 36. 63; Vol. II. tit. 
BANKRUPTCY. When lin nct hns been 
done to which it is necessllry to ascribe 
2 motivc, what the person has srud at 
the time is admissible, for the purpose 
pf exphlioing the act. Bateman v. 
Bailey, 5 T. R. 512 •. 

(l) 6 East, 293. 

(m) Thompson and his Wile v. Tre-
1IU7lion, Skino. 402. 

(11) Brazier's Case, 1 East, P. C. 
444. R. v. Clarlce,2 Starkie's C.243· 
Trelawny v. Colman, ibid. 191. 

(0) Acts of ownership can ooly Vrove 
that which would be better proved 
by titl~deeds or pOBsession. Acts of 
ownership;whercsubmitted to,nrenon· 
logous ,to admissions or declnratiollS, 
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of long continuance, the law in' many. instan~es: .makes, that pos- ·E.itrits.~. 
Session and enjoyment conclusive. as to the right,anddn all C(!~~~~e~ 

, • • WIUI ""''',. 
cases renders such evidence adrrusslble, on the ,reasonable pre-
sumption that unless those acts and possession had beenlfounded 
in right, they would have been resisted by him whose right was 
violated. But the admission of such acts of possession and en· 
joyment in evidence, frequently introduces a question as:to ,their 
nature and quality, for on this· must .depend the· question, 
whether they furnish any inference of- acquiescence in an. ad
verse enjoyment. 'l'his againinust'be decided ,by the. mode and 
'circumstances of enjoyment, and' for· this' purpose the contem
porary declarations of . the . parties· concerned are necessary and 
essential evidence. If, for instance, the question be whetherA. 
has a right of way to his house over the.' close of R, and evi
dence be given that on a particular occasion the occupier of A/e 
house used the close as a way,. the whole force and efficacy. of 
the evidence may depend on what' was. said at the time.· If, on 
the one hand, it·were proved that at that time the occupier of .4.'8 
house asked the permission of the owner or occupier of the close .to 
use the way, the fact; instead of affording evidence of an adverse 
right; would be strong to negative the right; if, on· the other 
hand, the right to use was asserted and .acquiesced in, the fact 
would afford evidence of acquiescence on the one hand, and of 
right on the other. The case of Doe d. Human v • . Pettit (p) 
may be cited in illustration of these remarks. 

by the party submitting to them, that 
the party exercising them has a right 
to do so, and that he is therefore the 
cwner of the property upon which they 
nre exerCised.· Per Best, .T. in 'Hollis 
v.Boldfinch, lB. & C. 220. 

(p)Doe d. lluI/IQ1I,v. Pettit, 5 B .. 
.& A. 223. In the case of Doe v. 
Rickarhy, 5 Esp. C. 4, which was an 
action uf ejectillent on an alleged for
'feiture of Ii lease for breach of a cove
nant not to injure or underlet, by 
.!tnderletting; it appeared, that after 
the house had been for some time 
empty, Mrs. Luthman was found in 
'possession; and it was held, that the 
plaintiff was at liberty to prove that a 
witness 011 his behalf bad inquired of 
Mrs. Luthman in what way she occu
Vied it, and to give her answer in evi
dence. This case, however, goes to a 

. 

great length: it is difficult to say that 
such an answer can be admissible as 
original evidence during the life of the 
declarant, except 011 the ground that 
she was the agent of the purty to be 
affected, or that tho declaration was 
evidllnce, as accompanying the fact 
of possession. But there was no 
sufficient proof of agency to let in 
such declarations, and the declaration 
was not adverted to as explanatory 
evidence of a contemporaneous act, as 
to prove a bygone fact, the notice and 
terms of the original entry. In some 
instances, the admissibility of decla
rations by former occupiers, on the 
ground that they were against the 
interest of the declarallts at the time, 
have been carried to a gl'Cllt lellgth. 
See ·lValker v. Bracl$tock, 1 Esp. C. 
4513. 

• 

, 
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Human was the purchaser of lands; after hi" deat~, which was 

30 years ago,'Jiis widow ,continued in possession for more than 
20 years,and died; the ,question between the heir-at-Iaw of the 
husband and the heir-at-Iaw of the wife was, whether the posses
sion by the wife an adverse posses~ion; and it was held, that 
her declarations during her ·possession that she held for her life 
'only, . and that after ·her death .the premises would go to her 
husband's hei~at-law,were admissible to. rebut the statute of 
limitations •. They were' not used to shew the quantum of her 
estate, but only to explain the nature of her possession. 
. Upon similar. grounds title-deeds and testaments are admis. 
sible evidence of the rights of property (q). ' : 

Title-deeds.. Even modem deeds. are also evidence to sllow the title of a 
party to a particular estate, when a sufficient ground has been 
laid by'proof of the ownership of the party from whom the title 
is derived. Thus it.is every day's practice to prove the title Of 
A. B. to an estate, by proof of the execution of a conveyance by 
C. D. a former owner in possession of the estate. In such cases 
the evidence does not come within the' objection of "res inter 
alios;" the deeds are nothing more than sol~JDll declarations and 
-admissions of the parties, accompanying and evidencing the nature 
of the act of transfer, and do not effect or conclude the rights of 
any stranger, any more than the mere fact of delivering the posses,:, 
sion would conclude him. It is evidence of the same nature, as if 
a plaintiff in troyer were to prove his ownership of a horse, or other 
chattel, by showing that he bought him for a particular sum at 
a fair. Such evidpi I ',as a mere fae:t, an~ part of the res gestre, 
is admissible against all the world; it operates to the cOliClusion 
'of no one without his assent, but merely so far as in its own 
nature it affects the transaction itself_ For its force and effect, 
the evidence depends entirely upon its connection with the acts 
of ownership and possession; proof of the execution of deeds by 
parties wholly unconnected with the estate would' avail nothing 
to prove a title. 

Surveys Maps and surveys of estates are also evidence to show the ex
and maps. tent of a man's estate, when it appears that they have been made 

with the privity and consent of the owners of the adjbilling lands~ 
A. being seised of the manors B. and C., during his seisin caused 
a survey to be taken of B., which was afterwards conveyed to E. ; 
and upon a dispute between the lords of B. and e., it was held 
that the survey was admissible in evidence (r). 

(q) Supra~ p. 62, 156 j and tice the 
cases there cited. 

(r) Bridgman v. Jenniiigs, 1 Lord 
Raym. 734, 



• 
, '~t 

I' " '. . .. 

-13ut it is clear that no entry orsutveytaken bylau~wner ~a~;~'j*dl 
would be eyidenceeither fOl' 'himself, 'or- for one' 'Who iClaim~Q SU~\~Y!i:", 
through him, against a patty who·did'not,claim'4n'privity;,·t1mee ' 
it might encourage persons to include in ' sutvbys', \more;·tha:h ' 
belonged to them(s); and therefore;surveY' .. bboks··(ff,a manor, 
although ancient, unless signed by the, tenants,'or unless: they 
appear to have been made at a court of survey, are not evidence; 
they are mere private memorials (t). - '" . '.- . 

So it has been said, that an old map oflands has been allowed Allcient 

in evidence, where it came along with the -writingS', and agl'eed ~ea~ds:·&c. 
with the boundaries adjusted in an ancient purcQase(u) .. Itdoes 
not. clearly appear under what circumstances thid ·old map'was 
held to be evidence, but it seems that one ingredient essentiiil to. "",,;.,,', 
its admissibility was its agreement with boundaries as adjusted 
in an ancient purchase, that is with some other instrument; and 
the term acijusted seems to imply some privity on the part of the 
owners of adjoining property, if the vendor was not himself the 
owner. A map annexed to a deed seems to stand on the sanie 
footing as the description contained in the deed itself. " 

·It is an established principle of evidence, that if a party who Entries 

has peculiar knowledge of the fact, by his written entry, or even ~:~~~t the 

declaration concerning it, charges himSelf, or discharges anotl:rer iUlcrl'st of 

h h "ld th . h ' l' 1. 1:....' the party. upon w om e wou 0 erwlse ave a c aIm, -sueU. 'en:-.1 "IS 

admissible evidence' of the fact after the death of the party (x). ' 
Where A. a tenant for life,·with a'lim\ted power of leasing; re

serving the aIlcient rent, received' a letter from 'his confidential 
agent, containing an account of the tenants and. rents, 'on which 
the tenant for life indorsed the words, "a particular of my 
estate," and handed it down to B., the succeeding tenant for 
life, who had a like limited power of leasing, by whom it was 
preserved, and handed down, amongst the lUUllimentS of the 
estate, to the first tenant in tail, it was held, that tl1e doc1Jment 
was evidence for the first tenant in tail against, the' lessee of. B., 

.liT,. , ",; " ( , - . 
" 

; (s) Str. 95. 1 Lord Raym.734. Bayley, J., in Hig!upn 11'. , It 
9~traln v.lUorewood, 5 T. R.l:aa. is howeverobserva,ble, thatin:~hl\tCll~e 

(t) 12 Vin. Ah. 90, pl. '12; per' three of the Judges lay do'wnthe rule 
Bacon. Elton SUIIIII;.' 1719' , - without this' qualification';" nnd' in 

'(u) Gil. Ev. 78.' "the case' of' SljJ,.t' v;' Lee,- 2 Jnc; & 
(.r)Higham v. Ridgway, 10 Enst,: Walker,489; the Master'of the Rolls 

J3:)1 irifi'a, 812. It has u¢eu'snidithat ,held,that an entry by Q dec~p.d per
an additional circumstance, j$ lIe,c~~·,,, ~QD, W~S. lldmis,sible", ~*PPJlg~ ,~e ,C;9u,1d 
sary, viz. that the party who mnde not, in his life-time, have been exn .. 
the entry migh,t -have bc~n",~~IDiped'lDiued ,to ,the fact,', . ;" : ," 
113 to it, had he been li,v}J.lg. ).>er ~ __ :. ' . ". . ' 

VOL. I. x , 

• -. , . \ ," .. , 
-. . -"·r. ,. ." ' . 
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in order to show that the rent reserved by B., the tenant for life, 
was less than the tUlcientrent which was reserved at the time to 
which the paper referred, the paper having been accredited by 
the then owner. of the. estate, who had the means of knowing the 
fact, and who ,had an interest the other way; ,·iz. to diminish 
the rent, in order to his fine upon a renewal under the 
power (y). 

In the case of Searle v. Lord Barrington (z), the Court is said 
to have extended this principle so far as to hold, that in an action 
upon a bond, a re?Cipt for interest indorsed upon it by the obligee 
himself, is evidence to go to a jury to rebut the presumption of 
payment arising from lapse of time. If this case is to be taken 
as an authority for the general position, that an indorsement of 
the receipt of interest on a bond bearing date within the space of 
twenty years from the date of the bond, shall in itself, and with
out any proof that it was actually made within that space of time, 
or with the privity of the obligor, be evidence to rebut the pre
sumption of payment, it seems to be difficult to support it upon 
pl'inciple; for it amounts to this, that in this particular case the 

" pmty shall have an opportunity of making evidence in his own 
closet, in order to rebut a presumption which would otherwise 
arise against him. If this be so, the case must be regarded as 
anomalons, and as an exception to the plain fundamental rule, 

(9) Roe demo Brune v. Rawling., 7 
East, 279. 

(z) Str. 826. The bond wns dnted 
June 24, 10g7; the indorsement of 
interest on the bond, under the hand 
of the obligee, was elated in i 7CY7, 
being three years before the death of 
the obligor; and the cause was first 
tried Trin. 1724. Pl'lltt, C. J. was of 
opinion thnt this indorsement was not 
evidence; but the three other Judge! , 

were of opinion thnt it ought to ha\'e 
heen left to the jury, for they might 
have reason to Lelieve that it was 
done with the privity of the obligor; 
because it was the constant practice 
for the obligee to indorse the paYlllent 
of interest, end that for the sake of the 
obligor, who is safer by such nn in
dorsement than by taking a loose 
receipt. Upon a second trial, Lord 
Raymond. C. J. admitted the evidence, 
and u bill of exceptions was teudered, 

and ulter judgment in the King's 
Bench for the plaintiff, a writ of error 
was brought in the Exchequer Cham
ber; and upon argument, five of the 
Judges were of opinion to affirm, and 
two to reverse, the judgment. The 
judgment was afterwards affirDled ia 
the House of Lords. In BaMles v. 

Ramon, I Barnard, 432, a similar 
indorsement st-ems to ha ve !Jeen 
admitted, though mnde after the 
presumption of payment had tllken 
plnce. See Mr. Nolnn's note to the 
former case, in his ed. of Strange, 826. 
III a copy of select cases of evidence, 
there relerred to, it is stated, thAt at 
the Bitlings after Michaelru:lS tenn at 
Westminster, 6 Geo. 3, Lol'd CamdeR 
said that he WDS never much plea$cd 
with the determination of &arle v. 
Lord Barrington; however, ho said, 
it was law. See Vol. II. tit. BUND. 



llY THlIUl PlmSOKS. 

tlmt 11' man shall' not be pel'mitted to make evidence for him- Enlri", by , 
self( Ii). If, on the othel' -hand, this 'further -limitation is to be ~i~;::':;. 
al>plied to the reception of such evidence, that reasonable proof cell~. 

• • 8J(IlIIISl 

shall be adduced;to show that the mdorsement eXIsted before the th!!ir ill, 
presumption of satisfaction had arisen, the doctrine seems to be tcr~'I. 
consonant with the principle above stated; a presumption arises 
that the obligee would not falsely and wantonly make an indOli!e-
ment prejudicial to his own interest at the time (b), from which he 
could derive no benefit. 

It seems to be clear, at aU events, that such evidence would 
be inadmissible, if the indorsement appeared to have been made 
after the presumption had Ilrisen(c). 

Where the question was as to the property in a horse seized by 
the defendant under a heriot custom, a declaration byA. B., a 
third person, that he had given up his farm and all his stock to the 
plaintiff, was held to be admissible for the purpose of proving that 
the horse's belonged to the plaintiff before the death of A.B. (d). 

Entries by' which receivers, stewards, bailiffs and other agents, Entries hy 

c~ar~e -t~ems~lves with the receipt of money, are in general ad- :::::~:: 
Dus!!lble m eVIdence to prove the fuct after they are dead, for (as &c •• 

it is said) it is reasonably to be presumed that a man would not ~:::~~~~!e,. 
wantonly charge himself with any responsibility (e). 

<CI) See Lord Hnrdwicke's observa
tions in the case of Glyn v. the Rank 
(9 England, ~ Ves. 43, and Lord Ken
yon's, 5 T. R. 123; and Lord Ellenbo-
rough'~ in Role v. Dr,yant, Camp. 323. 

(b) In the case of Gl!ln v. the Rank 
(If England, 2 VO!'. 42, Lord Hard. 
wicke said <of this case) he took it that 
the indorsements were macle DOli bore 
date within twenty yenrs. And in 
7Urner v. Q-isp (:& Str. 827), i~ was 
said, tbe indorsement appeared to have 
beeD mnde before it could be thought 
necessary to make evidence to en
counter the presumption. It dots not 
appear, however, from the report that 
Dny luch evidoDce was given. 

(c) Tul'lier v. Critp, Str. 827. 2 

Ves.43. Lord Ra,m. 1370. 
(Ii) 11:all v. Finch, 1 Taunt. 141. 

The evidence was rejected at the trial; 
but the Court of C. p", on D motion for 
a nelY trial, held that the evidence 
()Ught to have becll admitted. Note, 

that in this case the defendant claimed 
through A. E., upon whose death he 
became entitled to a particular portion 
of his personal property n~ a heriot. . 
A. had taken the goods of B. in execu· 
tion, and the sheri!}' having executed a 
bill of 8ule to him, E. was permitted t'O 

remain in possession, and the sheriff 
Dfterwards took the Marne goods in exe
cution at the Buit of another creditor 
oC E.; in an action by A. against the 
sheriff Cor tbe goods, it was held, that 
the declal'lltions of B. as to the pro· 
perty of the goods, and thntA.'s exe
cution WI\8 merely colourable, were 
oldmissible for the sheriff. Wilke. Y. 

Farley, 3 Carr& P. C. 395. See Gillig 
Y. Bishop u.f Breier, 5 Bing. 171• 

(~) In an action by the lord for 
copyhold fines, the book kept by tho 
steward of all fines lIll.essed, whether 
paid or not, was offered in evidence 
to prove the payment of fines by re
mainder-nien as it WII5 accessible to 

x2 
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Accordingly it has been held <f), that an entry'in the parish 
books, made by the officers of one towllship, of the receipt of R' 

proportion of the church-rates from the officers of another township,. 
was evidence to charge the latter with the payment of the same 
sums in future; and that the title at the head of the page, stating 
the customary proportion to be so paid, was also evidence. ' 

In an action of trespass, entries by the steward of a former 
owner of the locus in quo, in' his day-book, of Slims received from 
different persons in satisfaction of. trespasses, are evidence; for 
it was held, that whatever would have charged the steward would 
be admissible evidence (g). A private book kept by a deceased 
collector of ta.."{es, containing ,entries by him, acknowledging the 
receipt of sums in his character of collector, was also held to be 
admissible evidence in an action against his surety, although 
the parties who had paid them were alive, and might have been 
called (It). 

So old rentals, by which bailiffs have acknowledged the receipt 
of monies, are evidence of the payment of such rents, and of the 
right to receive them if the bailiff or receiver be dead (i). But 
although the account of a bailiff or steward, who by marking 
particular items of receipt appears to have collected them, be 
evidence, it ~ust appear from the subscription of his name 
01' otherwise that it was part of the account of the steward or 
bailiff; for in· the abserice of such evidence it may be nothing 

all the copyholdel'!l, nn4 bad been reo 
ceived by the steward from his pre
deceRsor; but it appeared that the 
steward mnde np a second book at the 
end of each year, in which he entered 
011 fines which had IJeen paid; ond it 
was held thnt the evidence was innd
missible. Ely, Dean, ~c. v. Culdecott, 
7 Bing. 433· 

(f) Stead v. HeIllCJ7l, 4 T. R. 669. 2 

V4!s. 42. Lilt. Pro It. 552. Bunb. 184. 
Outram v. Morerroad, 3 W('')d 332. 
Old mtes made by the pari~h officers 
of B. on the occupiers ofland as parcel 
of B., and un account containing an 
overseer's account, in which ngllinst 
the sum for which the occupier h:ld 
been assessed crosses were madlj, were 
held to be evidence that the sum as
sessed had been paid by tbe occupiers. 
Pluton v. Dare, IO B. & C. 17. 

. (g) Barry v. ReMington, 4.T. n. 514. 

, 

( h) Middleton. MiltCJ7l, loB. & C. 
317. In the case of Wllitntuh v. 
George, 8 B. & C, 556, it was held 
thnt e: ~ries mode by a clerk to bunk
ers, in books kept by him in his capa
city as clerk, were admissible in evi
dence after his death, in an action by' 
the bunkers against his surety, on 
a bond conditioned for the faithful 
discharge of his duty as such clerk.' 
Aud it was held that such entries were 
admissible, not altogether (according to ; 
Lord Tcnterden) asdeclurations mod,,' 
by him against his interest, but because' 
the entries were mnde by him in those; 
very, books which it was his duty as 
such clerk to keep: and per Bayley, J •. 
the case of GOBB· v. Watlington was 
decided on the same principle. 

(i) JlJanliing v. Lecllmere, 1 Alk.' 
458. ' 

, 
• 
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more than a leaf drawn out of 0. book by,thelord of the manor By p~r. 
. 1 f (k) suns smce 

}llffifiC •. . . decea5ed 

Upon a question, whether certain ancient rentals, preserved in agll.in!t ' 
. f h d d h f E t t . d their m· · the archives 0 t e ean an c apter 0 J!:e er, were en nes rua e terest. 

by their receivers, charging themselves with the receipt of rents, 
it was held, that the books of modem receivers were not evidence 
for the purpose of laying a foundation by comparison, and of 
showing that the ancient books kept in the same manner, and 
containing similar entries of receipts and. payments, were also 
receivers' books, and entitled to be read in evidence as such (l). 
But iffrom the inspection ohuch ancient books, and the language 
of the entries. it appear probable that they were in fact receivers' 
books, it seems that they are admissible in evidence (m). 

So the book. of a bursar of a college is said to be evidence as 
to money paid by him or received to the use of a stranger(n). 

Where a bill of lading had been signed by a master of aves· 
sel, since deceased, for goods to be delivered to a consignee or his 
assigns, on his paying freight, the document was held to be eyi
dence to show that the consignee had an in~urable inter~st in 
the goods (0); but if in such case the master should guard }lis 
a~kno}Vledgment by saying, " contents llDknown,'~ so that he 
.does not charge himself with the receipt of any goods in parti
cular, the bill of lading, it is said, would not be evidence either of 
,the quantity of the goods, or o~ property in the consignee (p). 

In Lord Torrington's case (q), the evidence was, that according By og~nls \' 

,tothe usual course of the plaintiff's dealings, the draymen came in Ihe 
. . f th b . COIlf>C (If 

every nIght to the clerk 0 e rewhouse, and gave hIm an trade. 

· account of the beer delivered out, which he set down in a book to 

• 

(k) Frankes v. Cary, 1 Atk. 140. 
A book in the hand-writing of A. ll., 
purporting to contain accounts of tithes 

· collected by him 70 years ago, cannot 
be read ill evidence without proof thnt 

. ..4. B. was collector of tithes at the 
lime. Sh()T't v. Lee, 2 J ac. & W. 464. 
The Rtatutes of nn ecclesiastical cor
poration IIggregate el\joying the ap· 
pointment of collectors, together with 
the internal evidence of the documents 

· and their coming out of the proper cus
tody, Dmounts to sufficient proof that 
the parties were really collectors. lb. 

(I) Doe v. Thynne, 10 East, 206. 

(m) In the ClIIle of Doe v. '1'''9rIll8, 
10 East, ~06, the language of several 

entries imported that N. W. was 
therein Dccounting to the Dean Dnd 
Chapter for money paid to himself, 
with the receipt of which be debited 
himself by the words IOlvit mihi, and 
,oIvil per 7IIe; and the Court of K. n. 
were of opinion that the books which 
had been rejected at tbe former trial 
ought agnin to be Bubmitted to the 
consideration of the Judge. 

(n) Anon. Lord Raym, 745. Qu. 
under what circumstances. The report 
is n very loose one. 

(0) Per Lawrence, J., Haddow "0-
Parry, 3 Tannt. 303. 
, (1') Ibid. 
. (9). B. N. P. 282. 

• • 
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bv agents which the draymen set t.heir hands, and that the draymen wcr'" 
ill the .. 
(""rae of dead, and that the entry was in his hand-writing; and it was held 
!,,,sine,,.,, to be good evidence of a delivery~ . 

In the case of Clerk v. Bedford (r), where the plaintiff, to prove 
a delivery, produced a book which belonged to his cooper, who 
was dead, but his name set to several articles as wine delivered 
to the defendant, the evidence was rejected by Ld. Raymond, 
who distinguished it from Lord Torrington's case, because there 
the witness saw the draymen sign the book every night. 

In the case of Pitman v. Maddox(s), in an action upon a tay
lor's bill, a shop-book was produced, written by one of the plain
tiff's servants, who was dead; and upon proof of the death of 
the servant, and that he used to make such entries, it was allowed 
to be good evidence of the delivery of the goods (t). From these 
cases it may be inferred that some evidence onght to be given to 
show that such entries were made in the usual routine of business ; 
but perhaps it may not be necessary, as in Lord Torrington's case, 
to prove the signature by one who saw it written. 

In Chambers v. Benlasconi(u), the action was brought by the 
plaintiff to try the validity of a commission of bankruptcy issued 
against him. He had been arrested on the 9th of Nov. 18~6, 
and itwas a question material totha act of bankruptcy, whe
ther he had been arrested in . South Molton-street, or· at his 
cottage, Maida·hill, Paddington. In order to establish an act 
of bankruptcy by keepin~: house, &c. at Paddington, the officer 
who arrested the plaintiff being dead, his follower was· called, 
who swore that the arrest took place at Paddington. The plain
tiff, to establish an arrest in South Molton.atreet, offered in evi. 
dence, from the files of the office of the under-sheriff of Middlesex, 
a paper annexed ·to the writ, signed by the deceased officer, and 
addressed to the under-sheriff of Middlesex, as follows: 

Ie 9th Nov. 1825. I arrested H. Chambers in Sonth Moulton
street, at the suit of W. B." 

By the C6urse of office the officer was required, immediately 
after the arrest, and before taking a bail-bond, to transmit to the 
sheriff's office a memorandum or. certificate of the arrest; and 
for the last few years (but according to one report orthe case(w), 

. not, as it seems, at the time of arrest) an account of the plare of 
arrest had also been required from th~. On such returns the 
officer and his sureties are charged by the sheriff, and returns are 
made upon them; the evidence wus admitted, and the plaintiff 

(r) 1 Salk. 285. Ld. Raym. 875. (t) See n. N. P. 242. 

(5) Lord Raym. 732. 2 Salk. 690. (U)I Tyrw. 335. tw) I Cr. &J. 45 t. 
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had a verdict.' Upon 0. motion for a. n~w trial it was contended !iY ngtllh 

f I l ·!tr h th d d . 'bI III the on the pali 0 tIe p amtw, t at e ocument was a mlSSI . e, as courae of 

being a written declaration of a fact made by a person peculiarly bl1.inclS. 

r,)lrnizant of the fact, and against his interest. The Court of 
" .c:xchequer held, that the evidence was inadmis~ible. Lord Lynd-

hurst, C. B. was of opinion that the principle contended for went 
beyond the former cascs. Bayley, B. was of opinion that the 
instrument ''las not admissible in evidence at all, inasmuch as the 
entry could not be said to militate against the interest of the 
officer: and he also intimated his further opinion, that although 
the instrument was admissible, it would not be admissible to prove 
the circumstance of the place where the anest occurred, as it was 
no part of the officer's duty to state the place where the caption 
took place. 

In the case of Dighy v. Stedman (x), an entry made by a de
fendant himself in the course of business, and contemporary with 
the fact, was received as confirmatory evidence to prove the deli
very of a watch. Again, in Hagedorn v. Reed(y),. the entry 
by a deceased clerk of a merchant, in the letter-book, of a letter,. 
with a memorand'lm, stating that the original had been sent to a 
particular person, was held to be evidence of the fact; proof having 
been given that it was the invariable course of that merchant's 

• • 

office, that the clerk who copied any license sent it off by the 
post, and made a memorandum on the copy that qe had done so. 

In the following case the principle seems to have been carried 
much farther. Upon an issue out of Chancery, to try whether 
eight shares of Hudson's Bay stock, bought in the name of Mr. 
Lake, were bought in trust for Sir S. Evans, his assigns (the 
plaintiffs) showed, first, that there was no entry in the books of 
Mr. take relating to this transaction; secondly, that six of the 
receipts were in the hand-writing of Sir S. Evans, and there was 
a refere~ceon the back of them by Jeremy Thomas, Sir S. Evans's 
book-keeper, to the book B. B. of Sir S. Evans; J. Thomas was 

(.r) 1 Esp. C. 129. 

(;y) 3 Camp. 379. See 0190 Pritt 
v. Faircluu,g/, (3 Camp. 305), wher~ 
similar evidence was received. Champ
Tlr!!.1 \'. Peck, 1 Starkie's C. 404, infra. 
In the case of Calvert \'. The .Arc"
bishop of Canterbury, ~ Esp. C. 645, 
Lord Kenyon held, that an entry made 
in the plaintiff's books, by a servant 
since deceased, of a contract made 
with tliu dcfcndant, 11'8& not ndmh~ible 

in eTidence to prove the terms of the 
contrnct; because the entry did not, 
as in tbe cuse of I'rice v. I..ord 7br
rington, charge the clerk. It does not 
appear that in this casc, the clerk, in 
making the memo~ndum, professed to 
have madeit personally witb the defen
dant, ur his agent; and he might, for 
anything that appeared to tbe contrary, 
Imve made it on hearsay frollO\ tho 
plaintiff himself. 

X 4 
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. proved to be dead, and the Court of K.B., on a trial at:bar, ad~ 
mitted the book so referred to, not only as to the six, butlikewise 
as to the other two in·the bands' of. Sir BibyLake,the 'son of 
Mr. Lake (z). . .. . .. 

In the case of. Smartle v. William.s, where the question was 
whether certain mortgage-money hlld really been paid, a scrive-

• 

ner's book of accounts (the scrivener being dead) was heM to be 
good evidence of payment (a).. 

Upon a trial at bar, where the question was, whether a sur
render of the mother's estate for life had been made when the 
son suffered a common recovery, . the Court admitted in evidence 
the debt book of an attorney (deceased), in which he had made 
charges for suffering the recovery, and for drawing and ingros
sing a surrender of the mother, which had been paid; and the 

• 

Court held, that this was a material circumstance upon the inquiry 
int.o the reasonableness of presuming a surrender, and could not 

• 
be suspected to be done for that purpose; and that since the at-
torneywas dead,this was the best evidence (b). So in the case 
of Higham v. Ridgway (c), it was held, that an entry made b) 
a man-midwife in his book, of having delivered a woman of a child 
on a particular day, referring to his ledger in which he had made 
a charge for his attendance, which was marked as paid, was evi-

• 

(z) B. N. P. 282. And here it 
may be remarked, that although the 
statute 7 Jac. 1, c. 12, enacts that 
a shop-book shall not be evidence 
after the expiration of a year, it. does 
nnt therElfore make it evidence within 
·t.he year, except under special cir
cumstances (2 Sulk. 6go); and thnt 
III som£: cuses it is e\'idence after the 
expiration of the year. 

(a) B. N. P. 2113. In this case it 
does not appear that the attorney; by 
the entry in his hook, had admitted 
tlie payment of the money. Where 
the house of the party in whose cus
tody marriage articles ought to have 
been, was proved to have been oc~ 
cupi~d and pillaged by rebels, and 
'that after diligent search amC\ngst his 
'uther papers, they could Jl(lt Le found, 
it was held that a recital of them ill 
a case submitted to coullsel at the 
lime, and chargell for and entered as 
Vaid by the family attorney, was ad. 

Ol 

missible as secondary evidence. Lord 
Lorton v. Gore, 1 Dow, N. S. 190. 

(b) Warren v. Grenville, Str.1123. 
Note, this was forty years after the 

, time of the surrender, and the Court 
. said that they would have presumed a 
surremler after such a length of time, - ' 
without this additional evidence. In 
Goodtitle v. Duke if CIWlIdos, 2 Burr. 
1072, Lord Mansfield says, that tllO 
Court did rely upon the entry; but he 
also states from his own note, that tbe 
Court said, that after forty years tbey 
would, without any other circ.'lllJ
stances, presume a conditional sur
render. See also the last preceding 
note. 

(c) 10 East, 109. The evidence 
seems to have been received in this 
cuse principally upon the ground, that 
the entry was made of a fact, within 
the peculiar, knowledge of the party, 
agaill~t his interest; and La Blanc, J. 
5C6IUS i.o have founded his assent, 
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dence upon the trialofanissue as. to' the age ofsuch child at the Entry in 
. ft d .. ir.', - - the uallal -time of his a erwar S slluenng,a recovery. ' eouneo! 

, It -was held, 'in- the case-.of, Doe v. -Robson that entries -of ~roles- . 

d b . hi b k h . th . 810nlll bUIll-charges, rna e y an attorney In - S 00 8, S oWlng - e time lie,s. 

,when a lease prepared for-aelient of.' his was executed, which 
charges, it appeared, had been -paid, were evidence after the 
attorney's death to show the time of the execution, which was 
a material fact in issue. And in this case it, is observable, that 
the ground of receiving the evidence was expl'essly stated by 
·Lord Ellenborough to be the total absence of. interest in the per-
son making the entI': to pervert the fact, and at the same -time 
a competency in him to know it, without laying stress upon the 
fact that the charges had been paid (e). 

In the case of Skipwith v. Sltirley (j), a decree was made for 
raising money under a deed of appointment, although the only 
copy produced did not appear to be executed, upon recitals of it 
in a deed of settlement as a subsisting effectual deed, and evi
dence from the books of a deceased solicitor of' charge.c; -for the 
preparation and execution of it, although there was no evidence 
that these has been paid. 

So in Cltampneys v. Peck (g), the plaintiff, in order to prove 
the delivery of his bill as an attorney, proved the death of 
Dawling, who had been his clerk, and produced the bill, with 
an indorsement on it in the hand-writing of the deceased clerk, 
,Il March 4th, 1815, delivered a copy to Mr. Peck." The plaintiff 
·further proved that the indorsement existed at the time when, 
according to its purport, the bill had been delivered; that it was 
·the business of Dawling to deliver the bill; and that such an 
indorsement was usually made in the cpmmon course of business 
upon the copy kept. Lord Ellenborough held this to be primo' 
facie evidence of the delivery of the bill, and the plaintiff had 
a verdict (It). 

In the 'case of Pyhe v. Crouch (i), it was held, that a letter 
written by a stranger to a testator, acknowledging the receipt of 
a will, was evidence to show thai such a will had been sent by 
the testator. _ . .. , 

-
partly at least, on the particular na-
ture of tue fact, as being matter of 
pedigree. 

(d) 16 East, 32.-
. (e) Bayley, J. adverted to that fact; 

see the observations of Le Blanc, J. 
ill Iliglllllll v. Ritlgwa!/, 10 East, log. 

- (j) 11 Yes. 64. 

(g) 1 Starkie's C. 404. 
('I) The cause was undefended. The 

ruling of Lord Ellenborough in this 
case has been questioned more than 
once, but I am not aware that it hns 
ever been expressly overruled. 

(i) !.d. Raym. 730. 
-

• 
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An entry by a rector of his receipt of tithes is evidence for hill 
successor; for the entry could not have been of any beneSt to 
himself (j). Lord Kenyon, however, considered this as an ex
cepted case, since, in general. a man's private entry cannot affect 
the rights of third persons (k); nnd therefore, in Outram \T. 

Morewood (I), where the question was, whether a particular close 
was part of an estate which formerly belonged to Sir J. Zouch, it 
was held, that entries of the receipt of rents, made by one from 
whom' the defendant derived his title to the rent of this close, but 
nothing more, was not evidence for the defendant in order to 
prove the identity of the close, and to establish his title to the 
coals, on the ground that the entries were no more than the pri
vate memorandum of the party, not upon oath, which ought not 
to bind third persons; and that it was '" from the case 
of Barry v. ReMington, since there the steward charged himself 
with the receipt of the money. It appears, therefore, to be clear, 
that 11 mnn's own private entry, as to his own rights, which admits 
no liability to another, is not evidence either for himself 01' those 
who claim under him. The case of an entry of the receipt of 
tithes by the rector stands upon very peculiar grounds; he has 
no personal interest in making the entry with a view to any claim 
made by himself, since the entry would not be evidence for him; 
and the incumbent for the time being, and not his heir or personal 
representative, would afterwards derive benefit from such entry. 

Lord Hal'dwicke observed, that it was going a great way to 
admit the books of a deceased rector as evidence for his suc
cessor (m), but that it had been allowed, because the rector knew 
that the entry could not benefit either himself or his represen
tative, who had nothing to do with the living (n). The admis-

(.i) 5 T. R. 123. Bunb.46. 2 Yes. 
43. So in n suit for tithes by the lessee 
of on ecclesiastical corpomtion aggre
gate, to whom the rectory belonged, 
ancient documents in their possession, 
and purporting to be accounts fur
nished by some of their members em
ployed to collect the tithes, aud ap
pearing to bl) offered and settled, 
are Ildmi.~5ible in evidence. SI,art y. 
Lee, 2 Jac. & W. 464. Tho admis
aibility in tbis case, seems to fllf>t on 
the principle jll~t adverted to. An 
entry by 0 deceased rector is 01110 evi· 
dence by way of admission against 8 

IUCCCS50r. An I1ncicnt doculDcllt 

ligned by the rector, and headed" no
tification of the tithes of the parish," 
although not coming out of the proper 
repository of a terrier, was held to be 
admissible eyidence against 0 suc· 
ceeding rector, as the admission of 08e 
of his predecessors, and npon the same 
principle 8S D receipt. Madclisoll v. 
Nuttall, 6 Bing. 226. 

(k) 5 T. R. 123. 
<') Ibid. 
(III) :: V cs. 43; and see l!lingtDOf'th 

v. Leig", 4 Gwill. 1618; JVoodnolh v. 
Lord Cobltam, 2 Gwill. 653. 

(n) Such evidence has, however, 
bcen received in favour of his 8ucce~ 
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lIibility of such evidence seems to rest upon the principles (0) lately 
announced. ' , . 

The declarations of (p) deceased tenants' have in some instances Declare. 

been admitted in evidence, on matters connected with their tenan.. ~:~:I\~; 
cies, principally, as it seems, upon the ground that their declara,.. since de. 

d . h . . censed. tions were ma e agamst t elr own mterest. 
In Doe v. Williams (q), the question was, whether Mrs. Galton 

(from whom the defendant claimed) was in possession of the 
premises at the time when she levied a fine; and evidence was 
admitted by Lord Mansfield of a conversation between Mrs. Gal .. 
ton and Mrs. Pearce (who was living, but interested as being the 

tenant), in which the one admitted that she had paid rent 
to the other us her landlord, and the other admitted that she had 
received the rent (r). In Davie8 v. Pearce (8), which was an 
action of replevin, the question was, whether the wcus in quo was 
parcel of the tenement B.; evidence was off'ered by the plaintiff 
of declarations by deceased tenants of the locus in quo, which 
was part of L., that they rented L. of Mr. Evans, who was never 
the owner of B.; that one tenant had said, that he paid Mr. Evans 
five shillings yearly, and a quarter of mutton, for L., and that he 
was tlten going to pay the said rent to the said J. Evans for the 
said L.; and that he had ordered his servant to herd some cattle 
at L., saying, that otherwise he could notaff'oN to pay Mr. Evans 

sor, where the entries ha,e been mnde 
by an impropriate rector, although 
there the party who mude tbe entries 
might benefit his own inheritauce. 
Burr. 46;4 Gwill. 1618; 2 Gwill. 653; 
Buob. 180; but see I.e Gro!l v. Love
moor, ~ Gwill. 52']; Perigal v. Nichol
"'no 1 Wight\\'. 63. Lord Kenyon's 
observationsl Y. 5 
T. R. 123. 

(0) Supra, 298; ondsee Ld. Ellell
borough's observations in Doe v. Raw
lin" '7 East, 282, n. 

(p) Oral declarations depend partly 
upoo the same principles with written 
entries, but are far weaker ill degree j 
they are usually made with lets deli
beration, are more likely to be loosely 
lUI" wantollly made, lind are usually 
unconnected with any regular course 
lIud routine of bulliness. 

(2) Cowl,.6:u. 

(r) It is ohservable that tbe ~erdict, 
notwithstanding tbe admission of the 
endence, was for the plaintiff, conse
quently no question was afterwards 
made before the Court as to the ad
missibility of this evidence. The 
evidence itself appenrs to bave been 
extremely loose, the witnQSS not stat
ing either the occasion or the terms 
of the con\'enation, bUL merely that 
he remembered a, conversation in 
\V meb the CIne .admitted that sho bad 
paid the other reut. uher landlord, 
and the other that ,he had rec::elnd 
rent from ber as tenant. Much in 
5Ueb a case would depend 00 the 011-
ject of the conversation, as well as the 
terms: a settlement of account between 
the parties 81 landlord and tenant, liS 

it would biod both, would weigb ill 
evidence as 80 act. daDe, in the Slime 

mllnner 116 paymeut nIH! relit. 
(.) 2 T. U .. 53. 

, 
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his rent. And that anoth~r tenant had prevented, a. person f~om 
cutting rushes on 1;,., and threatened that he would tell, Mr. Evans 
his landlord,. of his; cutting the said rushes; and once took th~ 
said rushes from that person, and told him that they belonged to 
.Mr. Evans. And -that forty years ago T.Il. rented L. for one 
year, and said that he paid rent .either to Mr. Evans or his 
mother; this· evidence was rejected at the trial, and a bill of 
exceptions was therefore tendered; and the Court of K. B. was 
of opinion _ that the evidence was admissible (t). Ashurst, J. 
observing that the fact of cutting rushes was decisive, and Bul
ler, J. adding, that the other question, relating· to the tenant's 
declaration that he had paid rent for the premises, had been 
decided in the cases of Holloway v. Rakes, and Doe v. 
Williams (u). . 

In the case of Holloway v. Rakes (w), cited by Mr. J. Buller, 
the question was, whether the devisor of an estate twenty-seVl'll 
years ago, of which there had been no possession,. was seised; and 
· a declaration of a tenant in possession at that time, that he held 
as tenant to the devisor, was admitted. And the.Court afterwards 
held.that it had been properly. admitted (x). _'. :. 

In the case .of Peaceable v. Watson (y), , it was held,. that the 
· declaration of a deceased· tenant, of his holding the land of a par-
· ticulru: person, was evidence to prove the. seisin of the latter, upon 
the ground (as it seems) that the declaration was against his own 

· interest, since it might have been made use of as evidence against 
him. 

(I) It was not essential, ill this case, 
that the Court should give a decided 

. opinion on the mere declarations of the 
tenants, since other evidence had been 
rejected; viz. of the fact of cutting 
down the rushes, and the accompany
ing declaration which rendered it in
cumbent to award a venire de novo. 

Mr. J. Ashurst scems te have 
. founded himself upon that point only; 
Mr. J. Buller indeed went farther, and 
intimated his opinion upon the bare 
declarations. It is, however, to be 
observed, that the case of Doe v. Wil
liams does not support that opinion to 
the full extent; for there the evidence 
did not rest as a mere declaration to n 
stranger, ~t occurred in the course of 
conversation between the pluties, as 
to a supposed account between them 

, as landlord and tenant; it was of the 
same nature, though weaker, with 
evidence of an actual payment; and 
if the letting was by parol, it would 
have been difficult to have given other 
evidence of the relation between the 
parties than their actual dealings and 
communications '.)n the subject. 

(u) Supra, 315 • 
(re) 2 T. R. 55. . 
(.1') It is, however, to be remarked, 

that the Court seem to have doubted 
. upon the propriety of admitting such 
evidence in generul, since they re
sorted to another principle to support 
the admission in that case, namely, the 
probability that the defendant derived 
title from the tennnt who made the ad
mission, and was therefore bound by it. 

VI) 4 Taunt. 16. . . 
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. ' In the case of Walker v. Bradstoclt (z), where the plaintiff ~Y tenant. 

d 
.., ht f f . . smcedo-' , 

claime 'a prescrlpt.lVe rig '0 common, pur cause 0 Vlcmage,' as ct!u~d. ' .'. 

appurtenant to his messuage, 'it was held that a declaration by 
a foroler occupier of the plaintiff's messuage, forty years ago, 
since dead, that his cattle had been impounded,on Corfe Lown 
(where common was claimed), was admissibl,e; and also that 
declarations by another occupier, though still living, of his opi-
nion that he had no such right of common appurtenant to the 
messuage, were admissible, on the general gronnd that the decla-
rations of tenants against their own rights are evidence. It cannot 
but be remarked that such evidence, to say the least, is exceed-
ingly weak: the declarations were not used as explanatory of any 
fact, and seem to be scarcely warranted on the ground of being . 
against interest. 

In the case of Barner v. Ray, upon the trial of an issue 
directed by the Court of Chancery, whether Edmund Barker the 
elder, by his will (since his death succeeded, &c. by Edmund 
Barker, his nephew), dev~sed certain estates, &e.; upon the trial 
evidence was offered of declarations made by Elizabeth Barker, 
the widow of Edmund the nephew, both before and after the 
death of Edmund the nephew, tending to show that her hus
band and the other nephews were only tenants for life.' The, 
evidence was rejected, and the jury having found for the·defend
ants, the Lord Chancellor, on an application made by the plaintiff 
for a new trial, on the ground (amongst others) that the evidence 
ought to have been received, refused it, without deeming it to be 
necessary to give any opinion as to the admissibility of the evi
dence. Here it is observable, that the declarations ofrered in 
evidence were neither coupled with any act, nor made'in the dis:.. 
charge of any office or duty, but were the mere volUIitary declara
tions of the wife on her husband's affairs. 

Next, as to the proof of private instruments. The proof of Ptoofof 

a deed, agreement or other instrument, is either, First, by wit- ptl'ivate ill-
• s rUDlcllts. 

nesses; Secondly, by admissiOn; or, Tltirdly by enrolment. If 
by witnesses,' the instrument must be produced (a), or be proved 
to have been lost, or to be in the possession(~) of the adver
sary (c), or in the custody of the Court of Chancery, &c. If 

• • , , 

(z) 6 Esp. C. 458., . 
(a) See p. 31B. 

. (b) If the instrument be in the cus
tody ofa third person, its production 
is usually enforced by means of a writ 
of $ubpa:na diu:cs tecum. For the pro-

• 

ceedings upon this writ, see the title 
SUDPIENA DUCES TECUM • 

, (c) In many instances the Court 
w~1l assist n party in obtaining an in
spection oreopy of the instrument, on 
motion. ,See tit. IJiSPECTION. " , . 

• • 
• 
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produced, it is either attested or not attested (d). , .If attested 
the attesting witness must be called (e), or his absence must ~ 
accounted for (/>, and his hand-writing proved (9) ; . or it must 
appeal' that the instrument is thirty years old (It), and came out. 
of the proper custody (i). I f it be not attested, the hand-writing 
of the obligor should be proved (k). If it has been lost, proof 
must be given of the'loss (l), and that it was regularly stamped 
and executed (m), and then seconda.ry evidence must be given of 
its contents (n). If it be in the aaversary's possession, proof 
must be given of such possession (0), and of notice (p) to pro
duce it, and of its ~gular execution (except in some particular 
instances), and of its contents (q). 

Production. In order to prove a deed, agreement, or other private instru. 

• • 

ment, it is necessary first to produce the deed, or to excuse the 
omission by proof that it has been lost or destroyed, or is in the 
hands of the adversary, who has had notice to produce it. For the 
best evidence of the contents of a written instrument consists in 
the actual production of the instrument; and secondary evidence 
of it cannot be admitted, until the impossibility of producing it 

_ has been manifested to the Court (r). Where the deed has been 
pleaded with a profert, the production cannot be supplied by 
proof of the party's inability to produce the deed (8). 

If, upon 'production of a deed, any rasure or blemish appear 
upon the face of the instrument, the party producing it ought to 
explain how the defect arose (t), and to show that it was made 
before the execution of the deed, or that it was made after the 
-
. (d) lrifra, p. 318. 

. (e) lrifra, p. 320. 
(f) lrifra, p. 325 . 

. (g) Infra, p. 328. 
(h) lrifra, p. 330. 
(I) lrifra, p. 332. 
(k) lrifra, p. 335. 
(l) lrifra, p. 336• 
(m) Infra, p. 340. 
(n) lrifra, p. 341. 
(0) InFa, p. 345. 
(p) .1'ifra, P.347. 

• 

q) lrifra, p. 341. 352, 353. 
(,.) In some cases, however, where 

the deed has been eurolled, an ex
amined copy of the enrolment is evi
dence. See ENROLMENT. And a du. 
plicate original ill evidence, a8 in the 
case of nu IIttorney's hill. .t1nderwn 

v. May, 2 n. & P. 237. See nlso 
Vol. II. tit. NOTICE. JOTy v. Orchard, 
2 B. & P. An acknowledgment 
of the execution of a deed by the-obli
gor is insufficient. Abbott v. Plumb, 
Dougl.216. Though mnde in ao an
liwcr ill Chancery. Call v. Dunning, 
4 East, 53 . 

fl:) Smith v. WoodlMrd, 2 East, 585-
In such case the party who has made 
the profert should move to amend 
before the trial. 2 East, 585. It 
will he too late to make the applica
tion at the time of the trial. 1 Star
kie's C. 74. 
. (t) Henman v. Dickenson, 5 Bing. 

183; B. N. P. 255; Gil. L. Ev. !!g. 
See Vol. II. tit. BlLL OP EXCHANGE 

• DEED POLlcr WILL. 
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delivery, by a stranger, if the rasure or interlineation has been 
made in an immaterial point (u). If the deed appear to be muti
lated, it is prim8 facie evidenct' of cancellation (x) ; but proof may
be given that the cancelling was by accident (y), or tha~ it was 
effected by fraud and improper practice (z). If in the course of 
the inquiry the time of the delivery should become material, it 
should be proved by the attesting witness, if there be one, and if 
not, the date of the deed will be evidence of the time of deli very. 
If the erasure existed previously, the fact may be proved by any 
person who saw it; but the sta.te of the deed at the time of its 
execution is best proved by an attesting witness, if he recollects 
it. Where a deed operates as to different parties from the time 
of execution by each, it will be binding on one who conveys by 
that deed, if complete as to him at the time, although it has been 
executed by another party at a time when blanks were left which 
were immaterial to that party (a). 

It should appear, on the production of the instrument, that it 
is properly stamped (h). And where a stamp is required, the 

. (u) Perrott v. Perrott, 14 East, 

423' 
(r) See as to the effect of cancel-

lation, Vol. II. tit. DEED. Doe v. 
Binghnm, 4 B. & A. 672. The in
sertioa by a stranger of co hundred" 
between "one ,. and co pounds" in 
the condition of a bond, consistent 
with the obvious sense, is immaterial. 
Waugh v. Russell, 1 Mars. 311; 5 
Taunt. 707. Semble, that a letter, 
H considerable part of which appears 
obliterated, is not evidence. 1 Anst. 
'J27· 

(y) L'ltch. 226; Palm. 403; 1 
!'rIot!. 11. 

(8') HetI. 13B, Buckncm's Ct/se. 
(a) A mortgagee conveyed to the 

mortgagor the legal estate, on being 
paid the mortgage-money, and the 
latter re-conveYlld to trustees to se
cure the payment of an annuity: at the 
time of execution by the mortgagee, 
the deed contained blanks for sums 
to be received by the mortgageefl'om 
tbe grantet,'s of the annuity, and these 
were all filled up before the execution 
of the deed by the mortgngor, but 
sel'cral interlineations wore made in 

that part of the deed after the execu
tion by the mortgagee. It was held 
that the whole might be considered as 
one transactiou, opemting as to the 
different parties from the time of exe
cution by each, but not perfect till the 
execution by all the conveying parties; 

. and that the deed operated as a goor! 
conveyance of the estate from the 
mortgagor to the trustees. Doe v. 
Bingham, 4 B. & A. 672. Where 
n blank was left in a composition deed 
at the time of execution, in order to 
ascertain the amount, but tilled up the 
nelt day lind signed, a re execution 
WIIS presumed. Huds071 \'. F.evett, 
5 Bing. 368. . 

(b) See tit. STAMPS, and tit. BILLS 

OP EXCIlANGE, &c. As to compelling 
the production of documents for the 
purpose of inspection, or of procuring 
them to be stamped, see Vol. U. tit. 
bSP£.CTION. Thegenemhuleis that 
the Court will not make 80ch an order 
unless the applicant bo either an actual 
party to the instrument, or a pnrty 
in interest. lb. Osborne v. Taylor, 
4 Taunt. 159. 16:1. BrOllln v. Rolt, 
6 Taunt. 283. &iC11IUII., Pllillip., 

• 

Stllmp. 
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objection for the want of one ought to be taken in thf,lt stage, and 
before the document is read (c). Although inrolment of the deed 
be essential, it is not incumbent on the pa.rty who relies on the 
deed to prove the inrolment; it lies on the party objecting to 
prove the negative (d). 

Th~ next step is to prove the legal requisites essential to tlle 
existence of the document, as a deed, simple contract, bill of 
exchange (e), will <f), or other instrument (g). 

If the deed or instrument produced purport to have been at~ 
tested by one or more witnesses, whose names are subscribed, the 
party must call at least one of the witnesses; and in cases where' 
the instrument labours under any doubt or suspicion, he ought to 
call them all. The law requires the testimony of the subscribing 
witness, because the parties themselves, by selecting him as the 
witness, have mutually agreed to rest upon his testimony in proof 
of the execution of the instrument, and of the circumstances which 
then took place, and because he knows those facts which are 
probably unknown to others (h). So rigid is this rule (i), that 
it is not superseded, in the case of a deed, by proof of any admis
sion or acknowledgment of the execution by the party himself (k), 
whether the action be brought against the obligor himself, or 

4 Taunt. 157. Johnson v. Lercellgn, 
6 Esp. C. 101; J Taunt. 386. Nor 
then where each has his own part. 
Ratcliffe v. Bleasby, 3 Bing. 148. 
Pickering v. NC'!Jes, 1 B. & C. 262. 
Street v. Brawn, 6 Taunt. 302. In an 
action betwec:n A. and B., the Court 
'refilsed a rule to compel B. to produce, 
for the purpose of being stamped, an 
agreement between B.und C., although 
it appeared by an affidavit of C.'s that 
the act complained of h A. arose out 
of this agreement. Lawrence v. Hooker, 
5 Bingh. 6. 

(c) And the objecting party ought 
to be prepared to support his objec
tion, by producing the Act, &c. 

(d) Doe v. Bingham, 4 D. & A. 672. 
(e) See BILL OF EXCHAliGE. 

(j) See WILL. 

(g) In general, for the particular 
proof, see the title of the instrument' 
itself. 

(II) Doe v. Durnford, 2 ~d. & S. 62 •. 
, 

. 

R. v. Jones, E. P. C. 822; 1 Leach, 238,. 
3d edit. It v. Harringwortll, 4 M. & S. 
350; Burr.'2275; Peake's C. 30; 2 Esp. 
C. 697. The uefendant would other
wise Le deprived of the oppOl"tunity 
of cl'Oss-examining the witness liS to 
the time of execu tion; per Ashurst, J. 
in Abbott v. Plu7IIbe, Doug. 205. 

(i) Formerly (as has already becn 
observed, supra) it was the Jlmctice 
to try the existence of a disputtd deed, 
per patriam et tcstes; that is, the wit
nesses to the deed were sworn as part 
ofthe jury. 

(k) Abbott v. Plumhe, Doug. 205;. 
2 EaRt, 187; 7 T. It. 267. Although 
the acknowledgment be made in court. 
Juhnson v. lifason, 1 Esp. C. 89. 
Absalon v. Anderton, 3 Leon, 84, 
110te (II); vide etiam, Laing v. Raine, 
2 B. & P. 85. Jone. v. Brm'e7', 
4 Tuunt. 56. The nttesting witness 
must be called, although he be the· 
real party in the cause. Ilrmc,YWood 
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~n:st his assignees after his bankruptcy (I); nor by proof of nn 
admission of the execution, made by the defendant in bis answer 
to a bill in equity (m). The rule applies, whether the question 
be between the parties to the deed, or strangers (n); whether the 
deed be the foundation of the action, or but collateral (0); or 
whether it still exist as a dep-d, or has been cancelled (p) ; and al-
though the issue be directed by a Court of Equity to try the date, 
and not the existence ofa deed (q). Upon an indictment against 
an apprentice for a fraudulent enlistment, it was held that the in
dentures must be proved in the regular way (r). And the same 
rule applies to all written agreements and other ins~l'uments at-
tested bya witness, as for instance, anotice to quit in ejectment (s), 
in which case it was held, that proof of the service of the notice 
upon the tenant, and that it was read over to him without his 
making any objection, was not sufficient • 
• 

Where the plaintiff avers that the defendant was bound by an 
indenture, the fact may be proved by the production and proof of 
the execution of the part executed by the defendant (t). 

Who must 
be called. 

• 

Where the subscribing witness is called to prove the execution Proof of the 

of the deed, the proof consist~, First, of the sealing; Secondly, ~~~~~g of a. 

the delivery. First, the sealmg need not be with the seal of 
the obligor, and need not have been actually made at the time; 
it is sufficient if the obligor acknowledge any impression already 

v. Peacack, 3 Camp. 196. But pay
ment of money into court on one of 
the brenche~ of covenant assigned, 
amounts to an admission of the deed, 
although non tst factum has been 
pleaded. lWndall v. L!Jnch, 2Camp. 
357. And admissions arc binding 
which lire made by a pnrty or his at
torney, with a view to the trial of the 
cause. I1Jfra. 

(l) Abbott v. Plumbe, Doug. 205. 
(m) Call v. Dunning, 4 East, 53. 

Bowles v. Langworthy, 5 T. R. 366. 
(n) 4 East, 53. 
(0) .M(ln~r$ v. Postan, 4 Esp. C. 

239· 
(p) Breton v. Cope, Peake's C. 30. 

(q) Edinburgh v. Crudell, 2 Star
kie's C. 284. 

(r) R. v. Jones, E. P. C. 822. R. 
v. HUITillgIL'OI'th, 4 M. & S. 350. 

VOL. I. 

(s) Doe v. Durnford, 2 M. & S. 62. 
Stone v. Metcalf, 1 Starkit!'S C. 53. 
See al~o Higgsv. Dixon, 2 Starkie's C. 
180. 

(t) Burleigh v. Stibbs, 5 T. R. 465. 
In an action by the lessor against the 
assignee of lessee, the plaintiff having 
proved the execution of the counter
part, and that the original bad been de
livered over to the defendant; held that 
be was not bound to prove the execu
tion of the original, whieh was produced 
by the detimdant out of the hands of 
.a third person, to whom he had as
signed it over by a d~ed reciting the 
original lense. Burnett v. Lynch, 
5 B. & C. 589; and 8 D. & R. 3611. 
It is not competent to a party, who 
bas tnken under a deed an the interest 
which it gives, to dispute its due exe
cution. Ibid. 

y 

, 
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Dced,.proof made to be his seal ('It); and it seems that one piece of wax will 
oC·scu)mg. ffi ~ 1"f k d' . 

-

Proof of 
delivery. 

, 

su ce lor several ob IgOrs, I they ma -e Istmct and several 
prints upon it (x). In Lord Lovelace's case(y), it was said that 
if one of the officers of the forest put one seal to the rolls by the 
assent of all the verderers and other officers, it is as good 'as if 
ellery one had put his several s~al; as ill case divers men enter 
into an obligution, and they all consent, and set but one seal to 
it, it is a good obligation of them all. And if one partner, in the 
presence of the otller, seal and deliver a deed of sale for both. it 
is binding upon both (z). Where a deed is executed under some 
special authority, which prescribes the mode and form of execu
tion, the execution will not be valid unless those requisites be 
observed. Where a certificate under the statute 8 &. 9 W. 3, c. 30 
(which requires certificates to be under the hands and seals of the 
churchwardens and overseers, or the major part of them, or under 
the hands and seals of the overseers, where there are no church
wardens), was signed by two churchwardens and one overseer, 
but bore two seals only, the Court held that it was not a valid 
certificate~ They said that it was the case of an execution of 
a power, and that in the execution of powers all the circumstances 
required by the creators of the power, however unessential and 
otherwise unimportant, must be observed, and can only be satis
fied by a strictly literal and precise performance (a). 

In the case of Adam v. Kcr, on an action on a bond alleged 
to have been sealed, evidence was admitted to prove a custom in 
Jamaica (where the bond in question had been executed), by sub
~tituting a mark with a pen for a seal. The Court of Common 
Pleas, after a verdict for the plaintiff, subject to the opinion of 
the Court, gTtlnted a rule nisi to set aside the verdict and enter 
a nonsuit, but no decision was given (b). 

No particular form of delivery is requisite; it is sufficient if 
the obligor, by any act, indicate his intention to put the deed into 
the possession of the other party, as by throwing it down upon 
the table for the other to take it up. So if a stranger deliver it 
with the assent of a party to the deed (c). If the deed bt: made 

(u) Com Dig. tit. Fait. 
(x) Sheph. Touchst. 55; Perkins, 

c. 2, 8~ .134. 
(v) Sir W. Jones, 268. 
(z) Ball v. Dumlcrville, 4 T. R. 313. 
(a) R. 1I. Austrey, Easter Term, 

It'll 7. Hawkil/S v. Kemp, J East, 440 • 
.see tit. PowEn, and Sir E. Sugdeu's 

Treatise on Powers, where the whole 
subject of Powers is most skilfully 
treated. 

(b) 1 B. & P. 360 . 
. (t:) Com. Dig. Ev. A.; Co. Lilt. 

36, a. Thol'oughgood', case, 9 Rep. 
137, n. Mllrray v. Earl '1' Slc,ir, 
~ n. & C. B2. 

• 
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by a corporate body, it is sufficient to prove that it was sealed by p",!"r of 
the corporate or any other seal which was used for the occasion, delivery. 

without proving a delivery of the deed (d~. But if the corpo-
ration, by their letter of attorney, have appointed an agent to 
deliver the deed, it is not their deed till delivery (e). Where 
a deed ic; executed by virtue of a power of attorney from the 
obligor, the power of attorney must be proved (f). Proof of the 
delivery of a sealed instrument will be evidence that the party 
adopts and acknowledges the seal to be his; and proof that he 
wrote his name opposite to the seal affords presumptive evidence 
of the sealing and delivery of a deed in which it was affirmed that 
he sealed it(g). 

Where there are several attesting witnesses, it is sufficient in Proof by 

POint of law to call one only (h), and that even in the case of o"\eotfseye. 
• ' •• fll at estmg 

a will, prOVIded he can prove the execution of the will by the witnel5e!. 

testator, and that he and the rest of the witnesses subscribed their 
names in the presence of the testator (i). But if any suspicion 
attach to the execution, it is prudent to call all the witnesses (k). . 

It is not necessary tlIat the witness who proves the sealing and ~tate of the 

delivery should also be able to prove the state of the instrument lIUuumcnt. 

at the time of execution, and that aU the blanks were then filled 
up. In practice, indeed, it seldom happens that a witness can 
prove more than the sealing and delivery of the deed, and the 
identity of the parties (1). Where the subscribing witness to 
a bond stated that he saw it executed by a person who was 
introduced by the name of Hawkshaw (the name of the defendant), 
but was unable to identify him with the defendant in the action, 
the plaintiff was nonsuited (m). Where a bond had been exe-
cuted and attested by a witness in ODe room, and was then taken 
into an adjoining room, and at the request of the defendant's 
attorney, and in the hearing of the defendant, was attested by 
another witness, who knew the defendant's hand-writing, it was 
held that the execution of the deed was sufficiently proved by 
the latter witness, since the whole might be considered as one 
entire transaction (n). 

. (d) Perk. Co 2, s. 132. 
(e) Co. Litt. 36, 8. 

(J) Joll7llon v. MasO/I, l Esp. C. 
89. 

(g) Talbot v. Hodson, 7 Taunt. 251. 
. (h) Str. 1254. 
(I) n. N. P. 264; 1 P. Wms. 471. 
(k) 4 Burr. 2224. 
(I) England v.llopcr, 1 Sturkie's C. 

304; nnd see Tallwt v. Hodson, 
7 Taunt. 251. 

(m) Parki7lS v. HaroksllllTO, 2 Stnr
kie's C.239; B. N. P. 271. Nelso'll " •. 
Whiitul, i B. & A. 20. Middleton~.· 

• • 
Sandford, 4 Camp. 34. . . 

(n) Parkey. Mears, 2 !J.&P.217 .. 
See ulso PQlccll v. Blackett, 1 R~p. . 
C.97. A. informs B. that he hns exe

y2 
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Although a party is under the necessity of calling the sub-: 
scribing witne~s (0), he is not concluded by the testimony of that 
witness, if he caunot _ or will not declare the truth. If the witness 
refuse to testify (p) the attestation may be proved by another
witne\J~ (q). Where 0l1.0 of the witnesses to a will would not 
swear to the sealing and pUQlication, Holt, C. J., held that it. 
was sufficient to prove the attestation of the witness (1'). If the 
witness admit his signature as attesting witness, but prove that 
he did not in fact see the in6ltrument executed, proof of the hand
writing of tho obligor will be sufficient (s). If the witness nc. 
tually deny the due execution of the instrument, other witnesses 
may be called to contradict him; and circumstantial evidence is 
a.dmissible to prove the contrary (t). So a will may be proved 
by the evidence of one witness, although two of the attesting 
witnesses swear that the testator was incompetent (u). Andwhere 
two witnesses to a will of lands swore that the testator did not 
publish the will, and was incapable of doing so, the Court, upon 
a trial at bar, admitted witnesses to contradict them (x). 

cuted a bond, and desire!! him to attest 
it; B. is a good attesting witness; 
ibid. Secus, if there be another attest
ing witness, who actually saw the deP.d 

• 

executed. M'Craw v.Gent€y, 3Camp. 
232. Wright v. Wakiford, 4 Taunt. 
2:l0. Where it was agreed nt a meet
ing of creditors that a composition
deed, when executed by the creditors 
pre~ent, should be void ulIless all the 
creditors executed it; and the deed 
was delivered to one of the creditors 
to get it executed by the rest, it was 
held that the convel'Satioll was part of 
the act of delivery, and that the deli
very was but conditional as an escrow. 
lohmon v. Baker, 4 B. & A. 440. 
Where the attesting witnss~ slllted 
that a bond was delivered by the ob
ligor as his ilecd, but that both beroro 
and after the delivery it was agreed 
that it should continue in the witness's 
hands until the dl1ath of ..4., B. and C., 
and that it was gi ven to b~m on that 
condition, it was held to be a question 
fcr the jnry whether it was delivered 
to take effect from the time of delivery, 
or upon II condition that it was not to 

operate till the death of ..4., B. and C. 
Jl.[urrayv. EurlifStair, 2 n.&C.lb. 

(0) JOfles v. Brewer, 4 Taunt. 46. 
(p) R. v. Hurrillgworth, 4 M. & S • 

353. Talbot v. Hodg$un, 7 Taunt. 
251. 

(q) Per Lord Mansfield, Burr. 2224. 

2225, where two ot' the witnesse~ to 
a will denied their handwriting, and iL 
was proved by the third. 

(I') Dagr.ce/l v. Glasscock, Skino. 
413· 

(s) G rellier v. Neale, Peake's C. 47, 
i. e. if no other attesting witness op
penr on the instrument; and see Talbot 
v. Hodson, 7 Taunt. 251; Burrows v. 
Lock, 10 Ves. 474; Lemon v. Dean, 
2 Camp. C. 636; FitzgN'ald v. Elsee,:I 
Cam p. C. 635; Ley v. Bailerd, 3 Esp. 
C. 173, II.; contra, Phipps v. Parker, 
1 Cllmp. 412. 

(t) And. 224, per Lord Mansfield, 
Doug. 206. 

(u) Digg,', case, Skinn. 79. 
(.r) And committed the two wit

nesses for pe~iury, taking security from 
the plwntiff to prosecute them. Hud
son', rase, Skinn. 49. 
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In the celebrated case of L()UJe v. Jdlliffe (y), the three !lub
F.cribing witnesses to the testator's will, and the two surviving . 
ones to a codicil made four years subsequent to the will, all swore 
that he was incapable of making Il will at the time of making 

• 

the will and codicil, or at any intermediate time; and yet the will 
wail established upon the testimony of other witnesses. 

Where the instrument purports to have been attested by a wit- Excuse for 

1 h I J! f h . l' tlle absence ness, t Ie party on w om t Ie proUl 0 t e mstntment leS must, oi the 

unless the instrument appear to be thirty years old (when it is to 5~bscribillg 
• Co d h t th' d d) . h 11 . wllness. be mlerre t a e WItnesses are ea ,elt er ca an attesting 

witness, or show that the usual proof by means of the attesting 
witness has become impossible. For this purpose he may prove 
that the attesting witness is dead (z), has become bUnd(a), in-
sane (b): That he has since the attestation been convicted of lui 
offence, such as forgery, which renders him incompetent as a. . 
witness (c), which should be proved by the production of the 
record of conviction, or by means of an examined copy of it (d) ; 
and then if the conviction took pla~e after the attestation, the 
handwriting of the witness should be proved (e); but if the 
Witness was rendered infamous by a conviction previous to the 
attestation, it is the same as if he had not attested the deed at 
all: That the witness was interested at the time of the attes-
tation, which is therefore a nullity (f): That he has since the 
attestation become interested (9), as where he has become the 
administrator of the obligee (/t), even though he disqualified him-
self voluntarily by taking out administration (i): That the wit-
ness is abroad and beyond the process of the Court, whether he 

• 

(y) 1 BI. 365; and see Pike v. 
Badmering, Str. 10g6, And. 224. 

(z) Barnes v. TrompolOski, 7 T. R. 
:165. 

(0) Wood v. Drury. Ld. Raym. 734. 
12 ViD. Ab. T. b. 48, pl. 12. 

(b) Per Buller, J.3 T. R.712: per 
Ld. Kenyon, R. v. Eriswell, 3 T.lt. 
74: Burnttt v. 7'aylor, 8 Ves.381; 
Cr.crrie v. Child, 3 Camp. 2B3. 

(c) Jones v. MasOIl, Str. 8a3-
(d) Ibid. 
(e) Ibid. 

(j) 5 T. R. 371. But if a party, 
knowing that a· witness· is interested, 
request him to attest the instrument, 
he cannot afterwards insis t upon the 

objection. Honf!jWOtJd v. Pedtock, S 
Camp. C. 196. 

(g) Swirev.Bell, 5 T. R.371. See 
aho Goss v. Tracy, 2 P. W. 21l0; 

Buckles v. Smith, 2 Esp. C. 697; 
GodJrC!J v. Norris, 1 Str. 34; Hone!!
wood v. Peacock, 3 Camp. Ig6. Where 
the plaintiff in an action on a charter
party had communicated an interest to 
a witness to the charter-party after the 
execution of the instrument, it was 
held that evidence of his handwriting 
was inadmissible. Hovill \'. Stephen
son, 5 Bing. 493. 

(h) GodJrey v. Norris, Str.34: 2 
Vas. 112. 

(i) Str. 34: 5 T. R. 371• 

y 3 
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be domiciled there or not (!t), as in Irelandi(l): That he has been 
kept out the way at the instance of the adversary or party 
charged in the suit (m): That the witness cannot be found 
nftel' diligent inquiry made (n). The nature of this inquiry 
may be collected from the following cases. There were two 
witnesses to a bond which had been executed in America: it 
was proved that Rivington, one of the witnesses, was in America. 
and to show that William Moreton, the other witness, was al~ 
abroad, it was proved that a man of the name of Moreton had 
lived with Rivington, but it could not be proved that his name 
was William, or that at the time of trial he was not in England; 
the handwriting of the other witness was proved, and Lord Ken
yon held that it was reasonable evidence to go to a jury (0). The 
clerk of the defendant was the subscribing witness to a bond, 
and.when he was subprenaed, said that be would not attend, and 
the trial had been put off twice in consequence of his absence: 
search had also been made at the defendant's bouse and in the 
neighbourhood, and upon receiving infOl'mation at the defend
ant's thnt the witness was gone to Margate, inquiry was there 
made without success; it was held, that under these circumstances, 
eviden~e of his hand-writing was admissible (p). Afterinquiryat 

(k) Prince v. Blackburn, :& East, 
250; Coghlan v. William,on, Doug. 
93; Holmes v. Ponten, Peake'a C.99. 
Adams v. Kerr, I B.&P. 360; Wall~ 
", Delaneg, 7 T. R. 266; Ward v. 
Wells, 1 Taunt. 161; Hodnell v. 
Forman, 1 Starkie's C. 80. That he 
went IIbroad two years ago, and had 
not been heard of since; Doe v. Paul, 
aCarr&P.C.13. OneoftwosuhscriiJ. 
ing witnesses was dead, nnd the other 
had gone abroad twpnty years before 

• 

the trial, and the witness who proved 
the latter fact, stated that he hnd not 
heard anything of him since, but that 
he had applied to his brother, who in
formed him that he did not know 
where he was, whether in England or 
abroad. The Court held, that proof 
of his hamhvriting ought to have been 
admitted; aad Ld. Ellenborough ob
served, that proof of the fact of the 
subscribilig witness's going abroad 
twenty years ngo (so large n portion 
of A mAn's life), and never having been 

" 

beard of since, was of itself sufficient. 
Doe d. Ja/lnson v.Jo/lnson, K.B. Trio. 
T. 1818; cited I Phillips on Ev. 474-

(l) Hodnett v. Forma", 1 Sturkie', 
C. 90; S. P. per Grose, J., Aylesbury 
Lent Ass. 1806; 1 Bum by Chetw. 780; 
see alsoRllrt v. Walker,4 B. & A. 697. 

(1,') P!ltt v. GrifJitll, 6 Moore, 64. 
See Doe v. Ja!.,,'on, wpra, note (k). 

(n) CunliDe v. &jt071, 2 East, 183. 
In the case of a warrant of attorney, 
til dispense with the deposition of the 
attesting witness, the nature of tho 
search, where he had been last seen or 
known to reside, and when he was 
last heard of, must be stated. Waring 
'Y. Botoles, 4 Taunt. 132; and see 
Crosby v. Percy, 1 Taunt. 365; Parker 
v. Hoskins,' 2 Taunt. :&23; Burt v. 
Walker, 4 B. & A. 697; . Wardel v. 
Fe77nor, 2 Camp. C. 282. 

(0) lVllllis v. Delancy, Sittings at 
Westminster, Feb. 1809, 7 T. It. 
266, n. c. 

(]I) Burl \'. Walker, 4 B. & A. 697· 
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the several places of residence of the obligor and obligee, wheI'C Proof ill' 
. ' ld b d h' h cxcuse ot: no mtelhgence cou e procure as to t e wltness, w om abscllCl:. . 

nobody knew, secondary evidence was held to be admissible (q) • 
. And it was held that it was unr:ecessary in such a case to ad-
vertise for the witnes~ in the public newspapers ("), inquiry 
'having been made at the only places where it was likely that 
the witness would be met with or heard of. Where the attesting 

. witness had left his office of business in London twelve months 
. before, but no inquiry had been made at the house at Sydenham, 
where he had resided with his family, the evidence was held to 
be insufficient (8); but on proof being given that a commission 

. of bankrupt had been sued out against the wit::ess a year before; 
to which he had not appeareo, Lord Ellenborough said that he 
would presume that he was out of the kingdom, and that if 
he had been at Sydenham he would have surrendered to save 
himself from a capital felony (t). Where inquiry had been made 
after the witness at the Admiralty, and it appeared from the last 
report that he was serving on board some ship, but it did not 
appear what ship, it was held to be sufficient (u). So it was 
where inquiry had been made at the last place of residence of 
the witness, and the answer from his father was that he had 
absconded to avoid his creditors, and was not to be found (x). 
If an attesting witness has set out to leave the kingdom, his 
absence is sufficiently accounted for, although in fact the- vessel 
may have been unexpectedly beaten back into an English port 
by contrary winds at the time- of trial (y). 

It seems that the temporary illness of an instrumentary wit
ness would not be a sufficient ground for admitting secondary 
evidence (z). 

Where the plaintiff, in order to prove his possession of a house, 

(q) Cunliffe v. Sefton, 2 East, 13'3. 
(r) :I Ea8t, 183. 
(s) Wardell v. Fermor, :I Camp. 

282. Where it was proved that the 
attesting witness to an agreement had 
been inquired after by a person who 
knew him, but who had lIot seen him 
for eighteen months, at coffee-houses 
imd other places where he thought he 
might hear of him, at the request of 
the plaintiff's attorney, and without 
success, it was held that proof of the 
handwriting was ndmi~sible, without 
proof that inquiry had Leen made uf 
the partic5 tu the suit, whu hall c~c-

euted the agreement. Evans v. Curtil, 
2 Carr & P. C. 2g6. 

(t) :I Camp. C. 282; nnd see 12 

Mod. 607. 
. (II) Parlre,.. v. Hoskins, 2 Taunt. 
223· . 

(x) CroslTy v. Percy, I Tuunt. 365. 
Semble, where grounds are shown for 
suspecting that hc is purposely kept 
out of the way, proof of stricter searcla 
is requisite. I bid. 

(y) Ward v. Wells, I Taunt. 461. 
(z) I have known n trial lit the as

sizes put otT on an affidavit stating the , 
illness of such a witlle:;5. 

~ 4. 
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proposed to prove receipts for taxes give by the tax-gatherer, 
who had attended under a subpama to give evidence, but had 

, 

been sl:lizcd with an apoplcctic fit, and taken home dangerously 
ill before the trial came on, and it was proved that he was in 
extrem.i..~, the secondary evidence was rejected(b) . 

• 
The party may also prove that the name of a person as attest-

ing witness was introduced as such without the knowledge or 
assent of the parties; for in that case he is not an attesting 
witness (c). But it is no excuse to show that the witness has 
denied his attestation, without him (d). 

Where there is more than one attesting witness, and the ab
sence of all but one is accounted for, the case seems to be the 
same as if the latter had been the only attcsting witness, and he 
must be called to prove the.execution, and no other evidence can 
supply the place of his testimony. 

Where there have been sufficient attesting witnesses, whose 
absence is satisfactorily accounted for, the proper proof' is by 
giving evidence of the hand-writing of the attesting witnesses; 
and it is usual in such cases to give evidence also of the hand
writing of the obligor (e). The signature of an attesting witness, 
when proved, is evidence of every thing upon the face of the 
instrument, for it is to be presumed that the witness would not 
bave subscribed his nante in attestation of that which did not take 
place; and where there arc severnl attesting witnesses, all of 
whom arc accounted for, proof of the hand-writing of anyone is 
sufficient, without proving that of the rest <j). It has been held, 
indeed, in some instances, iliat where the testimony of the attest
ing witnesses cannot be had, owing to their death, absence, in
terest, or any other disqualification accruing subsequently to the 

(b) By !.d. Ellellborough, Harrison 
Vo Blades, 3 Camp. C. 457. 

(c) 4 Taunt. 220; JU'Craw v. Gcn
t,,!/, 3 Camp. 232• 

(d) Joocs v. Brcu'er, 4 Taunt. 46; 
Anll. 235. 

(e) 1 B. & P. 360; 2 East, 183. 
250; 2 Str. 833; 1 Str. 34. An ClI

try malle by n clerk in a trader's book, 
can only be proved by the clerk him
self. Cooper v. ,Marsden, 1 Esp. C. I. 

Such an entry is Dot made evidcnce 
hy proving the hand· writing of the 
clerk, anll that he is abroad, Ibid. 

Dut semble that a person who saw 
the entry soon after it was made, may 
prove that fact it corroboration of 
more direct evidence. DigbJl ,0. Sled
mUll, 1 Esp. C. 328. 

(j) 1 B. & I). 360. Gough v. 
Cecil, 1 Set. 516, n. Cunliffe v. &j
ton,2 Eust, 183. Prince v.BlackbUl·ne, 
ib.240. Butin lIill v. U1Iett,3 Madd. 
370, it is said, that if the witness be 
alive, proof must be ghocn of the hand· 
writing of the obligor. III such case, 
n parol acknowledgment wiII not be 
sufficient to Ilispense with el'ilicnce of 
the hand. writing. lbill. 
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attestation, the signature of the party, as well as the witnese(g), Secon~Rr1 
must be pl'oved; and ill many instances, an admission by·the ~~:~I: ~t 
obligor (k) of the debt, or of the ex('cution of the deed, has been ~he Bt!Cst-
. "d It I t b ~ Illig wilDeS!. given In eVl ence. seems, lOwever, 0 e now peneet y 

settled, for the reason already given, that evidence of the signa
ture of one of the attesting witnesses alone is sufficient (i); as in 
the case of Adams v. Kerr (k), where it was proved, that one 
witness was dead, and that the other was in Jamaicn, and proof 
of the hand-writing of the deceased witness was held to be suffi
cient, without proof of the hand-writlng of the other witness, or of 
the obligor. And it seems that proof of the hand-writing of the 
subscribing witness to a deed is sufficient, he being dead, without 
any further proof of the identity of the parties, except that of 
name and description (l). So, where one of the attesting witnesses, 
after diligent inquiry made, could not be found, and the other 
had become interested since the attestation, it was held, that 
evidence of the hand-writing of the latter witness was sufficient 
proof (m). So where the witness since the attest.'l.tion had been 

(g) 7 T. R. 260. Wallis v. De
lanry, 7 T. R. 266, II. Coghlan v. 
1Villiam~oll, Doug. 89· 93. 

(h) Doug. ag. 93; 2 East, 183. 
In an action on a promissory note, 
the subscribing witness being dead, 
proof of his hand· writing, and that the 
defendant was present when the note 
was prepared, is sufficient, "'itbout 
proving the hand-writing of the de
fendant .• Nelsoll v. IV hittall, I B. & A. 
19. But see Page v. ltlallll, 1 Mood. 
& .1\1. C. 79. 

(i) .Adam. v. KelT, 1 B. & P. 360. 
Prince v. Blackburne, 2 Enst, 250. 
.Milward v. Temple, 1 Camp. 375. 
Gough v. Cecil, 1 Sel. N. P. 516. 
It is howe\'er frequently desirable 
to give evidence of the hnnd-writing 
of the obligor, for the purpose of 
proving his identity, some evidence 
of which seems to be in all cases ne
cessary. See Parkins v. HUVlksho:w, 
Starkie'sC. supra, 223. And see Nelson 
v. Whittall, 1 B. & A. 19. Middleton 
v. &l1Iciford, 4 Camp. 24. Mancot v, 
Bates, B. N. P. 171. 

(k) 1 B. & P. 360. Pr;'lce v. 
BlackbUf'7le, !>, East, 250. But see 
Hill v. Ullctt, 3 Maddox, 370, where 
the distinction is taken bet ween the 
case where a witness is dead, and that 
w here he is still living; in the lutter 
case it was held, that proof of the 
hand-writing of the obligor was neces
sary. 

(I) Poge v. Maml, 1 Mood. & 1\1. 
C. 79. Notwithstanding the doubt 
expressed by Bayley, J., in Nelson v. 
If'hittall, 1 B. &. A. 21, referring to 
the opinion of Lt!. Kenyon, in TV allis 
v. DelancJh 7 Tr. 266, n., that the 
band-writing of tbe obligor of n bond in 
such case ought to be proved. See also 
Doe d. Wheeldon v. Paul, 3 Carr. & 
P. C.lll. Koy v. BrookmOll, 1 Mood. 
& M.C. 286, 3 Curr & P.C. 555. 
1I1itchell v.Johnson, 1 Mood. & M.C. 
176• 

(m) Cunliffe v. Sefton,2 East, 183. 
In this case there was also proof of the 
acknowledgment oHbe debt. See also 
1 Str. 34; 1 P. W. 28g. Swire v. Bell, 
5 T. R. 372, 
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Secondary convicted of forgery (n). ,Where one of two witnesses waa dead 
.proof in the , 
nb~ence of and the other denied his signature, Lord Holt admitted evidence 
!he at. test- of the hand-writing of the former (0). By the 20 Geo. 3, c. 67 
~Ill! WltllCsa. d' 1 E I d' d ' . s. 38, as to deeds execute In t 1e ast n u~s, an attested by 

.witnesses resident there, it is sufficient to prove by one witness 
the hand-writing of the parties and of the witnesses, and that the 
latter are resident in India. These provisions seem to have- been 
superseded by the rules of evidence already stated. 

Proof cr, 
whcn thiny 
J'C1II'8 old. 

. Where it appears that one or more of those whose names 
, appear on the mce of the instrument to be attesting witnesses, 
never were so in fact; as where, upon being called, they prove 
that they never did attest the execution of the instn1rnent; or 
where they were incompetent at the time of its execution to attest 
it, either from being interested, or from inmmy of character, the 
effect seems to be the same as if their names had not appeared at 
all on the face of the instrument (p). In such case, if there be 
other attesting witnesses they must be called, 01' their absence 
accounted for, and their hand-writing proved in the manner 
already stated. 
, If the deed, or other instrument, when produced, appear to be 
tllirt!! years old, no further proof is required l' since after that 
time it is to be presumed that the attesting witnesses are all 
dead ('1). And it seems to be clearly established, that this is not 

. (n) Jane! v. Mason, Str. 833. 

(0) Burton Y. Toon, Skinn. 639. 

(p) Vid. supra, 325. 

(q) B. N. P.255. Bnc. Ab. Ev. F. 
647. Tri. P. P. 339.346. Co. Litt. 6. 
So in case of a will thirty years old, 
reckoning from the time of execution. 
SeeWJLL,nnd Doev. Wolley,BB.&C. 
22; and Vel. II. tit.WILL. Tho rule 
applies generally to deeds conceming 
lands, bonds, and other specialties. 
Govel'l107' c!f Chelsea Waterworkl v. 
C011!per, 1 Esp. C. 275. Eatries in 
lite wards' books. H~ne v. Tyrwhitt, 
4 B. & A. 376. Lotters and olher 
written documents. lb. For the rulo 
is fouaded on the antiquity of the in. 
strument, and the great difficulty, nay 
the impossibility, of proving the hand
writing ulicr such a lapse Qf time. See 

R.v.Ryton,5T.R. 229; Fryv.lVood; 
. Sel. N. P. 535; Dean and Chapter of 

Ely v. Stewart, 2 Atk. 44; Manley v. 
Curtis, 1 Price, 232; Bertie v.Beaumont, 
2 Price, 308. Where a letter dated in 
1748, was found in the possession of 
the representative of the defendant's 
attorney, it was held to be primafacre 
evidence to prove that the letter had 
been written to him, although it was 
without address, the envelope having 
heen lost. Fellwlck v. Reed, 6 Mad. 8. 
It was als I) held, in the same case, that 
a letter found among his papers, antJ 
appearing from its contents to have 
been written by tho attorney's Londolt 
agent, was admi&sible in evidence. Ibid. 
In Beer v. Ward, 011 the trinl of nn 
issue as to the legitimacy of a parti
cular person, a very old letter, pur
porting to hear the. signature of tho 
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a mf:re primll facie presumption that the witnesses are dead, 
w1.,.:(\ is liable to be rebutted by proof that the attesting wit
nesses are still alive, so as to render it necessary to call them; 
but that it is a peremptory rule of law, founded upon general 
convenience, that such proof, after a lapse of thirty years, shall 
be unnecessary (r). Where, however, the deed labours under any 
suspicion, adsing from any rasure or interlineation, it is a matter 
of prudence and discretion to prove it in the usual way by means 
of an attesting witness, if any be still living, or by proof of the 
hand-writing of an attesting witness, where they are all dead (8), 
in order to l'ebut the unfavourable presumption arising from an 
inspection of the deed; an~ this ought more especially to be 
done if the deed import fraud; as where a man conveys a rever
sion to one, and afterwards conveys it to another, and the second 

head of the family, alld. brougllt from 
. among the title-deeds kept at the 
family seat, was admitted ,yithoul 
proof of the handwriting, by Dallas, 
C. J., Mich. 18:n, and by Lord Ten
terden, 1823. In favour of an ancient. 
certiJicate, recognised by the certify
ing parish, it will be presumed that 
the churchwarden who elccuted the 
certificate, was duly sworn. R. v. 
WhitcliUrch bliJ., 7 B. 80 C. 573. 
lUlIrsh v. Cotnett, 2 Esp. C. 665. 
And see R. v. Hlrrillgdoll, 2 T. R. 
466. lUackf!J v. Newbolt, 4 T. R. 
709. In the case of The King y. Ne
thertllOng, 2 M. & S. 337, it was held, 
that a certificate by the appellant 
parish (60 years old), might be read in 
evidence when produ·ced by a rated 
.inhahitllnt of the respondent parish, 
without any account given of its cus
tody ; and the Court isltimated, that 
he might, if necessary, be examined by 
.the appellants as to tbe custody. A 
bond 30 years old, found amongst the 
papers of a ~orporation, who were the 
obligees, is admissible without proof of 
the hand-writing of the obligor or at
testing witness. The Governor aM 
C{lmpany oj the Chelsea Water-works v. 
Co1Jiper,l Esp. C. 275. lUes v. Miln
sell, Selw. N. P. 517. On a question, 

• 

whether certain lands, which had been 
approved from a waste, were subject 
to a right of common, several counter
parts of old leases, kept among the 
muniment'! of the lord of the manol", 
by which the land appeared to have 
been demised by the lord free from 
any such charge, were allowed to be 
evidence for the plaintiff claiming 
under the lotd of the manor, though 
possession under the leases was not 
shown. Clarkson v. Woodhouse, 5 T. 
R. 412, n. 

(r) B. N. P. 255. lIJarsh v. Colllett, 
2 Esp. C. 665. In Rees v. Maxwell, 
Sel. N. P.402, Baron Perrott is stated 
to have ruled to the contrary, on the 
ground that the lapse of time afforded 
mere presumptive evidence of thtl 
death of witnesses. But another case 
was cited to Mr. n. Perrott upon that 
occasion, in which Mr. J. Yates, for 
the sake of the practice, would not 
ollow a witnes~ to prove an old deed, 
althougll he lIttended for the purpose. 
In the law of evidence,2d ed. 105, 40 
years is stated as the age when a deml 
becomes admi&sible without the usual 
proof. . 

(5) C/lcttle v. Pound, B. N. P. 255. 
Bac, Ab. Ev. F. 648. 

Proof or. 
when thirty 
years old. 



Proof {.f in
strument 
thirty years 
old. 

Pl'oofas to 
custody of 

• anCient 
documents. 

332 WRITTEN INSTRUMENT ,ANCIENT: 

purchaser proves his title; because in such case, the presumption 
atising from the antiquity of the deed is destroyed by an opposite 
presumption; for no man shall be supposed guilty of so manifest 
a fraud (t), The same rule applies to other old writings, such as 
receipts (u). Where an indenture of apprenticeship had been 
executed thirty years ago, and the parish in which the pauper 
had resided had treated him as a parishioner for twelve years, it 
was presumed that the indenture had been lost, and that it had 
been properly stamped, although it was proved by the deputy 
registrar and comptroller of the apprentice duties, that it did not 
appear to have been stamped with a premium-stamp from 1773 
to 1805 (x). 

It has been said, that where an old deed is given in evidence, 
without proof of its execution, some account ought to be given of 
the place where it has been kept (y); or evidence should be given 
that the party has been in pos~ession under the deed (z). In or
dinary cases, however, where the instrument is produced by one 
who has an interest in it, it is not necessary to show where the 
instrument has been kept; it is sufficient to produce a parish cer
tificate thirty years old, without showing whence it came (a). So 
it was held to be sufficient for a rated inhabitant of a respondent 
parish, to produce a certificate above thirty years old, by the 
appellant parish (b). 

It has already been observed, that in order to give authen
ticity to an ,ncient instrument which does not admit of proof 
by the ordinary tests (c), it is essential to show that it has been 
brought from the natural and legitimate repository (d); as in the 

, (t) B. N. P. 255; Bac. Ab. Ev. 648. 
(u) Bertie v. Beaumant, 2 Price, 

308. Buller", Michell, 2 Price, 399. 
4 Dow. 297. 

(.l·) R. v. Lmg Buckb!J, 7 East,45. 
Tho binding being in tho year 1774 or 
1775· 

(y) B. N. p~ 255. 648. 
(z) Bac. Ab. Ev. F. 6«. B. N. P. 

254· 
(a) R. v. Rytan, 2 T. R. 259. Sec 

also Deal! and Chapter oj Ely v. Stew
art, 2 Atk. 44. Fry v. Wood, Sel. N.P; 

535· 
(b) R. v. Nethcl'tlwng, 2 M. & S. 

337. Ld. Ellenborough, C. J. inti-

mated that the rated inhabitant being 
brought forwllrd as the mere deposi
tary of the instrument, if the party ob
jecting wished to inquire iuto the cus
tody, ho might. This was hefore the 
stat. 54 Geo. 3, c. 170, which made 
rated inhabitants competent. 

(c) Supra, 202,203; and see I Esp. 
C.278. Forbes v. Wale, 1 Bl. 532, 
and Vin. AG. Ev. A, b. 5. 

(d) Supra. 291; as to ancient license! 
by a lord of a manor to 6,h, 292; to 
prove n right in the' lord to pillces 
within the manor cleared of turbary, 
ibid.; and Clarkson v. Woodlwusc, 5 
T. R. 412. 
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case of terriers (e), ancient grants (/), an 
endowment by a bishop (ll). 

333 

inspeximus (g), an Cu&toc1yof 

Upon the trial of an issue to ascertain the boundary between 
two parishes; where a box containing old terriers and· other pa
rish documents was produced, proof that they had been received 
from the son of the last rector of the pnrish, and had been trans
ferred to the plaintiff, the present incmnbent, was held to be suf
ficient evidence as to their custody (i). Where, ho'yever, a book 
which purported to be the book of a former rector, came out of 
the hands of the defendant, being the grandson of the former 
rector, the proof of custody was held to be insufficient (1t). In the 
case of Michell v. Robbetts (l), a grant to an abbey, contained 
in a manuscript entitled " Secretum AMatis," in the Bodleian· 
Library at Oxford, was rejected as not coming from the proper 
Cllstody ; and for the same reason an old grant of a priory, brought 
from the Cottonian Manuscripts in the British Museum, was also 
rejected, for want of showing that the possession of the smnt 
was connected with any person who had an interest in the 
estate (m). Where a writing, purporting to be an endowment of 
a vicarage, and another purporting to be an inspeximus of the 
former, under the seal of the Bishop of Norwich, had been 
purchased at a sale, as part of a private collection of manuscripts, 
it was held, that coming out of the custody of a private person, 
unconnected with the matters contained in them, they were inad
missible (n). But in a tithe-suit, a book which purported to 
be the book of a former collector of tithes, and seventy years 
old, in the hands of the successor to such collector, was ad
mitted (0). 

Where the defendant, in a suit by the rector for tithe, offered 
in evidence a paper purporting to be a receipt given by a former· 
rector, to a person of the same name with the defendant, forty
five years ago, it was held to be admissible, without proof of the 
hand-writing of the rector, and without any proof as to the custody 

(e) Supru, 201,202. 

(f) Supra, 199,200, 201. Grants 
of abbey lands should be shown to be 
in the possession of those connected 
with the estate. Lygon v. Strutt, 
2 Anst. 601; and see Buller v. ,Mjt~ 
chell, 2 Price, 405. 

(g) Supra, 202. 

(4) Supra, 202, 203. 

(i) Earl v. Lc"1!is, 4 Esp. C. 1. . 

(k) Randolph v. Gord01', 5 Price, 
512. 

(I) 3 Taunt. 91. 

(m) Swinncrton v. Marquis if Sto/
ford, 3 Taunt. 7 1• 

(n) Potts Y. Durant, 3 Ans.789. 

(0) Jones v. Walker, 3 Gwill. 
117· 

• anCient 
documents. 
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Cu~lody of further than that it came out of the hands of the defendant; for 
IIlIClcut 
documents. none but an occupier could have acquired such a receipt (q). But 

where Curtis, the defendant in a similar suit, produced a paper 
purporting to be a receipt from Smith to one Curtis fifty years 
ago, but there was no evidence to show who Smith was, or where 
the paper had been kept, the evidence was rejected (r). 

In the case of Bullen v. Mickell (8), the question was be
tween a vicar and occupier, whether a farm modus had existed 
immemorially; and after proof that search had been made in the 
proper registries for the original endowment of the vicarage by the 
abbey of Glastonbury, it was held, that a book purporting to be the 
ledger-book and chartulary of that abbey, and preserved amongst 
the muniments of the Marquis of Bath, the owner of some estates 
which formerly belonged to the abbey, although not of tlle farm 
in question, was sufficiently connected with the abbey as to be 
admissible in evidence as a genuine document which had belonged 
to the abbey (t). It was also held, that two documents con
tained in the book were evidence; the one being in the form of an 
appropriation, dated 1269, made by the Bishop of Salisbury to 
the abbey of Glastonbury, of the profits of a rectory, reserving 
to the bishop a power of ordaining a vicarage in the same church, 
of a specified yearly value, and the other containing a list of dif
ferent articles of endowment of the said vicarage (u). It was 

(q) Bertie v. Beaumont, 2 Price, 

303· 
(I') Manbp v. Curtil, 1 Price, 225. 

Wood, B. dissent. 
. (s) In D.P., 2 Price, 299, supra, 303. 

(t) It wns obsel"Ted by Gibbs. C. B. 
2 Price, 410, that such a book as thi3 
purports to be, usual1y contuins a des
cription of all the estates of the abbey, 
nnd all the transactions relating to 
them. When the abbey was dissolved, 
those est.'ltes went to the Crown, and 
the Crown afterwards granted them to 

. different persons. The book, when the 
abbey was dissolved, would go to the 
officers of the Crown, and when the 
Crown portioned out and made over 
the possessions of the abbey to other 
persons, the book could go to one only 
of those grantees; and the only pos
sible way of connecting it with the 

abbey is by showing n connection be
tween the possessor and the Crown, 
and by raising a probability that the 
CrolVn may have handed over the book 

• • to Its present possessor. 
(u) Wood, B. dissented from lite 

other Judges of tho Court upon this 
point: be admitted that the. book bnd 
been sufficiently connected with the 
abbey to muk6 it evidence as a copy 
of the endowment, supposinJt ~uch evi
dence to be relevant; but he was of 
opinion that it wa~ not relevant evi
dence upon that point, since the ea
dowment was not disputed; and that' 
for any otber purpose these entries 
were res inter alios, and mere memo
randums of an executory project. See 
his observations at length, 2 Price, 

425· 
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also held, that the acCOWlts of the rents of the abbey, also 
found among the same muniments, and containing the allowances 
and acquittances of the abbey, were admissible. Copies from an 
ancient schedule, produced from the muniments of a corporation, 
and delivered to the toll collectors, by which they collected the 
tolls, are admissible for the corporation, although it would have 
been otherwise if not shown to have been delivered to the col
lectors by the corporation, however accurately corresponding (x). 

In some instances the party who offers the instrument in evi
dence is the proper depositary, and then no proof of custody is 
necessary; as where, in a settlement case, a. litigant parish pro
duces a certificate, above thirty years old, granted to them (y). 

Where no name of any attesting witness is subscribed, or where 
there are names subscribed which are proved to be fictitious (z), 
or of real persons who either did not actually witness the execu
tion of the deed or other instrument (a), or who were in point of 
law incompetent to attest it (b), the execution may be proved by 
the testimony of any witness who was present when the deed was 
executed (c); or it will be sufficient to prove the hand-writing of 
the obligor, from which the sealing and delivery may be pre
sumed (d), or his acknowledgment of the 1Dstrument. 

(or) Brett v. Beales, 1 Mood. & M. 
C.417· 

(!J) R. v. Ryton, 5 T. R. 259. In 
such a case it is ~ufficient if the cel'ti· 
ficate is produced by a rated inhabit •. 
antof the parish. R. v. NethcrtholJg, 
2 M. & s. 337. So it is sufficient that 
a corporation produce corporation do
cuments. 2 M. & S. 338. 

(z) Fassett v. Browne, Peake's C. 
23· 
(4) Grellierv. Neale. Peake's C. 146. 

lIf'Craw v. Gentry, 3 Camp. 232; 4 
Taunt. 220. In the caGe of Phipps v. 
Parker, 1 Camp. 412, where the party 
whose name appeared as the attesting 
witness negatived the attestation by 
him, Lord Ellenborough held, that 
the deed could not be proved by evi
dence of the haud-writing of the sup
posed obligee, or of an ncknow
ledgment by him: but this case is 
overruled by subsequent authorities. 
FilzgN'a[el \'. Elsee, 2 Camp. 635, 

cor. Lawrence, J.; Lemon v. Dean, 
ib.636, cor. Le Blanc, J. 

(6) Com. Dig. Ev. n. 3. 
(c) Ibid. Fitzgerald v. ELsee, 2 

Camp. 635. v. Deem, 2 Camp. 
636. 

(d) Com. Dig. Fait, B. 4. 1 Lev. 
25. Fauett v. Browne, Peake's C. 23. 
2 T. R. 41. Leev. Ballard, 3 Esp. C. 
Grellier v. Neale, Peake's C. 146. 
7'alhot v. Hodglon, 7 Taunt. 251; the 
subscribing witness baving denied that 
he saw the execution, n co-obligor 
lla ving been released, swore that there 
was a seal on the bond when tbe de
feudant wrote his name opposite, Lut 
that tbe defendant did not seal it, nor 
put his hand to the seal, or deliver it 
in the witness's presence. The jury, 
on the evidence being left to them, 
found for the plaintiff; and the Court 
afterwards held that this hud been 
properly left to the jury. For proof of 
hand-writing, see tit. HANil-WIlITUiG, 

Vol.II. 

Custody of! 
• IIIJClent • 

documents. 
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Where the deed has been lost (e) or de~troyed, ,the factn1\t'lt 
be proved; if positive proof of the destruction cannot be had, it 

, must be shown that a bona fide and diligent search has been made 
for it in vain where it was likely to be found <j). If two or more 
parts of the deed have been executed, the destruction or loss of 
all must be proved previous to the admission of parol evidence 
of the deed (9)' 

Inquiry was made after an indenture of apprenticeship at the 
house of the deceased 111a5te'r ten years after his death, in which 
house his son ond widow still resided, and his goods and effects 
remained, and the son said that he could not find it, and some 
parol evidence was given to show that a deed of apprenticeship 
existed; the COl1rt held, that the proof of binding was not suffi
cient (h). Where there were two parts of an indenture of appren
ticeship, (>De which was proved to have been destroyed, and the 
other had bcen l(,Jivered to Miss Taylor, of Bamford, to whom 
the apprentice' co. .... been a~~ig,llcd; evidence was given tbat appli
cation had been made to Miss Taylor, who bad ceased to reside 
at Bamford, for the part delivered to her, and that she had said 
tbat sbe could not find it, and did not know where it was, but 
Miss Taylor, thougb still living, was not called as a witness, the 
Court held, that the part so delivered had not been sufficiently 
accounted for; it had been traced into the hands of Miss Taylor, 
but no further evidence had been given to show what had become 
c::t (i). But where one part only of an indenture of' apprentice
ship had been executed, and both the pauper and master were 
dead at the time of the trial, and it appeared on the evidence, 
that on inquiry made from the pauper shortly before his death, 

• 

. (e) A document sent abroad and 
negotiated by the defendant on the 
plailltiff's account, may be considered 
as a lost bill. Hunt v. Alew;yn, 1 M. & 
R. 433. 

(f) Goodier v. Lake, 1 Atk. 446. 

evidence to be let in. R. v. Earl 
Farleigh, 6 D. & R. 146. 

(g) Pritchard v. Symonds, B. N. P. 
254. R. v. Castleton, 6 T. R.236. 

(h) R. v. St. Helens in Abingdon, 

Lord Peterborough v. Mordount, 1 

Mod. 94. Where after a lapse of 
thirty-six years ~ince the indentures 
were executed, and which had been 
long sincefunrti '!fftcio, it was shown 
that every person had been applied to 
and called, in whose po8ses~ion they 
might reasonably be expected to be 
found; held, that it wns such due 
diligence as entitled the ~econdlll'y 

B. S. C. 292. 375. 2 Bott. 449; but 
in this case the evidence seem 5 to have 
been insufficient to prove a binding, 
independently Df the objection, that 
the proof of loss was insufficient for 
the purpose of admitting secondary 
evidence; nnd the circumstances of 
the case rather negatived the exist
ence of a valid indenture. 

(i) R. v. Castleton, 6 T. R. 236; 
see alsD Williams v. Youngllllsbund, 
I Sturkie'. C. 139 • 

• ft 
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he said that the indenture had been given up to him after the 
expiration of the apprenticeship, and that he had burnt. it ; and 
inquiry had also been made of the daughter and executnx of the 
master, who said that she knew nothing about it, and-no further 
search was made, the Court held the proof to be sufficient, since 
here, if the declaration of the pauper was admissible so as to show 
a possession by him, it also showed that further search was un
necessary; and on this ground it was . from the case 
of The King v. Castleton, for there the evidence showed that 
a further search was necessary (k). 

In the case of a parish apprentice, after reasonable proof has 
been given of a delivery of the indenture to the parish officers, 
proof should be given of a search in the parish chest, which is the 
proper place of deposit (l). 

(k) R. v. Morlon, 4 M. & s. 48. 
'The Court of King's Bench held that 
in such a case it was sufficient for the 
parties to show thnt they hnd used 
reasonable diligence; thnt these were 
tenns applicnble to some known or 
probable plnce or person in respect of 
which diligence may be used; that 
what the pauper said was ndmissible, 
and although it might not nmount to 
proof of the fact that the indenture 
had been destroyed by him, it was so 
far evidence as to atTord a ·reason why 
further senrch was not mnde with him. 
That if such an inquiry had he en 
lUode of a merchant lilr some com
mercinl purpose, and he had gi\'en a 
similar answer, it would have been 
sufficient. It was like a nOD-produc
tion on request, and the pnrty ac
counts for it; and that this was dis
tinguishnble from the case of R. v, 
Cauleton, for there the answer given 
was n reason for making further 
search. Where a person to whom 
letters had been written which were 
required to be produced, said that he 
had scorched for them in a particular 
box in which ',e had put them, without 
being able to find them, but «dded 
that he thought they were somewhere 
ill his possession, but that he had lIot 

aearched il\ allY other place, it wa~ 
VOL, I, 

held that enough had not been dOM 
to let in secondary evidence. Bligh 
v. Wellesley, 2 Carr & P. C. 400. 

(I) Where the mother of a parish 
pauper strlted thAt she had received 
money from the officers of B. to put 
her son out as nn npprentic ... ; thnt she 
accordingly put him out, and delivered 
the indenture to the wife of a mnrkl:t 
~nrdener, who was dead, having sur
,-ived her husband, to be delivered to 
the overseers of B., nnd thnt search 
had been made in the parish chest of 
B. for the indenture without soccess ; 
it \Va~ held thnt parol evidence wa! 
admissible, the pnrish chest being the 
proper place of deposit. R. v. Stour
bridge, 8 B. &. C. 90. So where 
search had been made in the parish 
chest of the binding parish for the in
denture, which hnd been pro\'Cd to 
have been delivered to N. Badger, the 
mother of the apprentice, to be deli. 
vered to tbe overseer, nnd the husband 
being dead, his executor was called to 
negative the existence of any 5uch in
strument among his papers. R. v. 
BrOlRsgruoe, BruIt. T. 1828. Where 
the indentures were proved to have 
been delivered by a pllrish apprentice 
to his master, who was still living, it 
was held that the master's declaration, 
011 npplication Ly the apprentice at the 

Z 

• 

• 
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X'idchDCe of - An agreement for a lease had been deposited i"n the hiuuls of 
Sl'urc • 

the landlord, who upon application to him by the lessee refused 
to produce it; ten yeal'S after this, and three after the death of 
the lessor,. the tenant, upon an appeal, swore that he did Jiot 
know in whose posscssion the agreement was, and no inquiry had 
been made aftcr it; and yet it appears that parol evidence was 
held to be admissible (m); and Buller, J. observed, that if it had 
been in proof that the executor of the lessor had been in p0s

session of the instrument, it might have varied ihe case. After 
the expiration of the lease, the-lessee, the pauper, was entitled to 
it in strictness, but he neither had it, nor knew whether it existed ; 
and it was then nine years after its expiration (n). But in general 
it must be shown that inquiry has been made after the deed (Q), 
and the loss of it must be proved by the person in whose hands 
it was at the time of the loss, or to whose custody it is traced (p), 
if that person be living; and ifhe-be dead, application should be 
made to his representative, and search should be made amongst 
the documents of the deceased. 

Where the appointment of overseers for the year 1802 could 
not be found in the parish chest, and search had been made 
among the papers of B. deceased, who had acted as executor of 
the part.y who acted as overseer for that year; it was held to be 
sufficicnt to let in parol evidence of the contents of that appoint.
ment, as being of a single overseer for that year (q). 

Where the publisher of a weekly paper, upon an indictment 
for a libel, swore t.hat he believed that the original had been 
destroyed, it was held to be sufficient proof to let in seeon· 

end of the term, that he had u"lh'ered 
the indenture to the pnrish IIfficer, 
\Yns not admissible to let in parol 
evidence of thc contents; nnd proof 
thnt a fruitless senrch hnd been made 
among the pnpers of thc parish for the 
indcnture, wns held tn he insufficient to 
let in parol e\·idE:ncc. ll. v. Denio In". 
7 B. & C. 620. It. v. Co.dltton, 6 T. 
It. 236, cited by Dayley, J. u~(lirectly 
in point. 

(m) 1l. v. Nortll Redburn, Caldecot, 
452. 

(n) Qu. whether, inasmuch os the 
document had been pro\'ed to be once 
ill the possession of the lessor, who 
hnd refused to delh'er it up, n pre-
6umption did not ari~c tliat it was in 

the hands of the representativc? In 
fnet no mquiry had been nlade after 
the d~cd, nnd there WDS no proofth8t 
it wus not still in existence. 

(0) R. v. St. &pukhrc, ~ Bott. 362. 
Nolnn, 1'. L. 465. 

(,)) R. v. CtJltieton, 6 T. R. :l36 
Where policiel! of illsumnce had been 
delh'cretl to the lIs~ignees of a bank· 
rupt, Ol.e of whom WIIS since dead, 
proof of nil application to the solicitor 
under the commission, who answered, 
thnt he did not know what was be
come of them, WDS beld to be insuf. 
ficient. William, v. Youngllliliband, 1 

Starkic's C. 139. 

('1) It \'. lI'ilhrrl,!/, 4 M.& Ity. 725. 
-
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dary' eVidence (r). Where a licence to trade with an 'enemy, Evidenceof 

f I h d b d 
learch. 

granted by a governor 0 a co ony, a een returne , after 
beil'~ used, to the secretary of the governor, who swore that it 
was his custom to put aside such licences amongst the waste 
papers in the office, as being of no further use; that he supposed 
that he had disposed of the licence in question in this manner; 
and that he had searched for it, but did not recollect whether he 
had found it or not, though he did not think that he had found 
it; the Court were of opinion that the evidence satisfied what the 
law required in respect of search, and established, with reason-
able certainty, the fact of the licence being lost. It was not, tht' 
Co~rt observed, to be expected that the witne.ss should be able 
to speak with more confident ('.ertainty to a fact to which his at
tention was not particularly drawn at the time, on account of any 
importance being supposed to belong to it (s). Where a loss had. 
been settled upon a policy of insurance against fire, in the year 
1613, and upon a trial in 1819, the plaintiff~ in an action for libel, 
charging him with having made fraudulent claims upon the insu-
rance company with respect to such loss, called their agent, who 
stated that the policy was returned to him after the fire, and that 
he had it in possession then, and afterwards, when the plaintiff 
made a larger insurance with the company, that upon the loss 
having been settled, the old policy became an useless paper, that 
he did not know what had become of it, but he believed he had 
returned it to the plaintiff; the clerk to the plaintiff's attorney 
then proved, that within a few days of the trial he went to the 
plaintiff's house to search for the policy, when the plaintiff' showed 
every drawer where he usually kept his papers, that he examined 
such drawers, and every other place he thought it likely to find 
such a paper, without finding it. Held, that this was sufficient 
to entitle the pIn in tiff to give secondary evidence of the contents 
of the policy (t). 

Where it appeared tbat tbe magistrate who took the informa
tions had returned them to the clel'k of the peace, and the clerk 
to the latter statcd that it was the practice where bills had been 
ignored to throwaway the papers as useless, and that after 
searching, the infol'mations could 110t be f(1,.1Il1; it was held, in an . 
action for a malicious prosecution, that this was sufficient to let 
in secondary evidence of theil' contents, without calling the clerk 
of tbe peace to show they were not in his possession: for if the 

(r) R. ". JOhIlSun, 7 F.ast,65. 
(~) Kensi"stOIl v. IlIglis, II East' 

273· 

• 

(I) BT€u1strr v. Scredl, 3 n. &. A. 
296. ~ee litHO R v. Etu-l Furlc~", 
6,D. &. H. 146. 

2 2 
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J':vldcncc of information was delivered to the deputy, it was delivered to him. 
scarch. th d I.' h' as e agent of the clerk of the peace, an not lor IS own pur-

poses; it was therefore to be presumed that the document was 
not among his private papers, but rather among those in the 
custody of the clerk of the peace (u). The legal custody of a 
docnment appointing a particular person to an office, such as 
overseer, is in that person; for he is the party most interested in 
the instrument, and requires its production as a sanction for what 
he does under its authority (x). A presumption therefore arises. 
that such an officer has the custody of his appointment, conse
quently parol evidence cannot be given of such an appointment. 
without proof of application to him (y). 

When sufficient evidence has been given of the loss of t.he 
deed or other instrnment, of which it seems that the Court is to 
judge (z), it must be shown that the instrument existed as a. 
genuine instrument (a) ; that it was written on stamped (b) paper 
or parchment; and in case of apprentice deeds, what slim was 
paid with the apprentice, and that the deed bore an ad valorem 
stamp (c); for the consciousness of a defect of this nature may 
have been a motive for concealing or destroying the instrument. 
Its execution must be proved according to the nature of the in
strument (d); if a deed, by means of an attesting witnes!'l, or by 
proof of his hand-writing if he be dead, or that of the obligor, if 
the deed be not attested, in the manner already stated. 

But where proof of the execution would have been dispensed 
with in case the original had been produced, proof of execution 
is unnecessary (e) where the deed is lost. So where the want of 

(u) Freeman v. Arkell, 2 B. & C. 
494. 3 D. & R. 669. 

(.1') Per Lord Ellenborough, R. v. 
Stoke Golding, J B. & A. 173. 

(y) I B. & A. 173; and ns to the 
CUitody of n sherifl"s warrant, sec 
1 Starkie's C. 413. 

(:) Af> olso upon questiuns of the 
admissibility of dying declamtiuns, sec 
1 Rtarkie's C. 522. 

<a> Goodier v. Lake, I Atk. 246. 
R. v. Sir T. Culpepper, Skinner, 677. 
But where the tenDS of a licence re
quire thllt the time of sailing should be 
indorsed thereon, and the licence was 
Lurnt at the Custom-house, u proper 

indorsement was presumed. Butler v. 
Alil/utt, 1 Starkie's C. 222. 

(b) Where the plnintiff had lost his 
part of an agreement under seal, after 
it had been duly stumpe,l, ond the 
defendant upon notice produced his 
part unstllmpcd, it was held that it 
lllight he read ill evidence. lIIuIIII v. 
Godbold, 3 Bing. 292. 

(c) See Goodier v. Lake, I Atk. 
446. Burn, J. tit. Poor, p. 366. 

(d) R. \'. Culpepper, Skinner, 673, 
by Lord Hardwicke, C. J. Goodier 
v. Lake, 1 Atk.246. Where a note 
has been 105t, n copy is nut evidance 
unless the note be proved to be 

• genu1l1e. 
(e) Goodier v. Lake, 1 Atk. 246. 
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the original is occasioned by the default or misconduct of the 
adversary. 

After proof of the due execution of the original, the contents Proof by 

d b 'f h b secondllry should be prove y means of a counterpart (j), I t ere e one, evidence. 

for this is the next best evidence; and it seems that no evidence 
of a mere copy is admissible until proof has been given that the 
counterpart cannot be produced (9), even although such coun~ 
terpart was not stamped (h). If there be no counterpart, a copy 
may be proved in evidence by any witness who knows that it is 
a copy, from having compared it with the original (i). If there 
be no copy, the party may produce an abstract, or give in evi-
dence a deed executed by the adversary, in which the instru-
ment to be proved is cited (k); or even gi'Ye parol evidence of 

(j) The counterpnrtofn lease pur
porting to have been executed by the 
lessee of n lease granted by the 
mortgagor in conjunction with the 
mortgagee of certain premises) cannot 
be read in evidence against one who 
claims under the mortgagee, without 
some evidence that the original lease 
which has heen lost was executed by 
the mortgagee. Doe v. 7'rapaud, 1 

Starkie'sC.2111. But it was held, thnt 
proof that the original lease was signed 
by the mortgagee, the attesting wit
DesS not being known, would be suffi
cient to warrant the reading of the 
counterpart. lb. 

(g) R. v. Cmtielon, 6 T. It. 236. 
771urs/on v. Delahay, Hereford Ass. 
1744. B. N. P. 254, semble. R. v. 
Kirby Stephen, B. S. C. 664. Yilliers 
v. Villiers, 2 Atk. 71. 1 Camp. 192. 

601. Liebman v. Pooleg, 1 Starkie's 
C. 176. Doxon v. Haigh, 1. Esp. C. 

. 109. 

(h) Where it was proved that there 
were two parts of a deed on which the 
actiun was founded, that executed by 
the defendant being lost, it wall held, 
that the counterpart executed by the 
plaintitf, and not the dralt, was the 
next best evidence, and admissible in 
evideDce as all authenticated copy, 
althougb Dot stamped •. 1UUlIll V. God-

bold, 3 Bing. 292. And see Yilliers v. 
Yilliers,:I Atk. 71; and B. N.P. 254. 

(I) B. N. P. 254. 1 J{eb. 117. R. v. 
Kirby Stephen, B. S. C. 664; supra, 
note (g). An entry in the register 
book at the Custom·house, stating that 
a certificate of register was granted on 
an affidavit by 11. that he was an 
owner, is not admissible as secondary 
evidence of the contents of the affi
davit. Some person who has seen the 
affidavit, and knows it was made by 
A., must be caUed. Teed v. Martin, 4-
Camp. C. go. Where one writing is 
offered as secondary evidence of the 
contents of another, it is not neces
sary to prove that one was taken from 
the other, or that they have been col
lated ;. it is sufficient if both were co
pied from the same draft, by a person 
who believes them to be correct. 
Medlicott v. Joyn.er, 1 Mod. 4. Where 
there are several parts of a deed, of 
which one ill in thf. hands of the de
fendant, who has notice to produce it, 
alld the others are inaccessible to the 
plaintiff, he may give a copy in evi
dence. Do.ron v. Haigh, 1 Esp. C. 

4°9· 

(k) See Burnett v. LyncTt, 5 B. & C. 
601. Com. Dig. tit. Ev. B.5. ::;kipwitl, 
v. Shirley, liVes. 64. 
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the contents ofa deed (m). It has been said, that lvhere posses
sion has gone along with a deed for many years, the .original of 
which is lost or destroyed, an old copy may be given in evidence 
without proof that it is a true copy, because it may be impossible 
to give better evidence (n). The registry of a conveyance in a 
register county is not evidence, unless the defendant has had 
notice to produce the conveyance (0). 1 

After proof of ineffectual search for the deed of endowment Of 
a vicarage, a chartulary of an abbey to which the rectoryfonnerIy 
belonged, stating the particulars of endowment, and found in the 
possession of the owner of the abbey lands, is admissible as 
secondary evidence (p). 

(m) Sir E. Seymour's case, 10 Mod. 
Il. R. v. Molheringkam, 6 T. It. 
556. 

(n) B. N. P. 254- Stile, 205. The 
reason that it may be impossible to 
give better evidence is by no llIeans n 
satisfuctory one; and in gelleral the 
contingent impossihility of procuring 
better evidence will not warrant the 
admission of evidence which is ill itself 
otherwise defective. The reception of 
evidence from necessity must be found
ed on a general necessity, or probabi
lity of tho failure of all other nnd 
superior evidence arising out of the 
nature of the case; as in the instance 
of servants and agents (see tit.lNTE
nEST). Qu. whether in the above case 
such 1\ copy would be evidence, with
out some proof of its being a true copy 
ofa lost original. See Bac. Ab. Ev. F. 
646. 

(0) Molton v. Harris, 2 Esp. C. 54!). 
An examined copy of the registry of a 
deed in a register county, is admissible 
as secondary evidence. Doe v. Kilner, 
2 Carr & P. C. 28g. 

(p) U J10n the trial of an issue, 
whether a particular farm in the 
parish of S. N. was discharged of tithes 
on payment of a modus, after preof of 
inelTt'ctual senrch for the ol'iginnl en
dOlYment lint! appropriation, a book 
was produced, said to bE' an old ledgel' 
or clmrtulnry of the abLey of Glas
tOlliJUJ'Y, irulll tile munililent-room of 

• 

the Marquis of Bath (the owner of 
the abbey lands), containing entries 
showing that at the time of those ea

. tries the small tithes were assigned to 
the vicar, no mention being made of 
any money modus; the book con
tained also other entries relating to 

the appropriation of the rectory nnd 
endowment of the vicarage. This book 
having been rejected on the trial, on 11 

motion for a new trial its admi~sibility 
was objected to on two grounds: Jst. 
that it had not been shown to have 
belonged to the abbey of Glastonbury ; 
and 2d, that ';~1 evidence did not 
bear upon the faeis in issue. But upon 
the first objection, the Court was of 
opinion, that search having been made, 
as was admitted, in every pI nee where 
the endowment itself might be ex
pected to be found, and none being 
found, B copy was evidence. T1llit 
liuch a book, containing a description 
of the estates of an abbey, and the 
transactions concern i n~ them, would, 

'on the dissolution p: the abbey, go to 
the officer~ of the Crown, and from 
them to the grantees under the Crown; 
nnd COnSe(IUently, that the only poll
sible way of showing the connection 
between the book and the abbey WII5 

by proving a connection between the 
possessor and the Crown, lIy showing 
him to be in possession of lunds which 
pus sed from the aLbey to the CrOWD, 
and from the Crown to the grantee· 



• SECONDARY EVIDENCE. - .-

After notice to the plaintiff to produce a lett~r~ which he Of a Icth'''

~dmitted to .have received froin the defendant, it was held, that ~d!~:. by 

an entry by a deceased clerk, in a letter-book, professing to be 
a copy of a letter from the defendant to the plaintiff, of the same 
date, was admissible. evidence of the contents, proof having 
been given, that according to the course of business, letters of. 
business written by the plaintiff were copied by this clerk, and 
fllen sent oft· by the post (q); and Lord Ellenborough observed, 
that if such evidence were not to be admitted, the most cal'eflll 
merchant would be unable to prove the contents of a letter after 
the death of his entering clerk. _ 

In proving the contents of a letter, it is not necessary to call 
the clerk who wrote the letter, although his testimony may be 
had. It is sufficient to prove it by allY other witness who recollects 
the conients; for it is merely contingent whether the clerk who 
wrote the document would recollect its contents better than 
another person (r). Where a secretary had made entries of the 
licences granted by the governor of a colony, in a memorandllm
book) on proof of loss of the licence, it was held that parol evi
dence might be given of the contents without producing the 

That supposing the book to have heen 
traced to the custody of the abbot, the 
IICcouat it containecl of the particular 
matters of endowment was admissible, 
the endowment itself not having been 
fuund lifter sl'nrch in the natuml plnce~ 
of deposit, Bullerl \'. 1I1icltcl, :.! Price, 
399. J utlgmellt was atlirmed ill the 
House of l.onls, 4 Duw, 293. Lord 
Retlesdule, in gh-ing his judgment, oh
served, that as the origin!!1 instruments 
would, if they could hnve heen pro
duced, have been ndmissible in evi
dence, the only question wns, whether 
the entries ill the book were evidence 
of tho licence of nppropriation and en. 
dowment. That they were admissible 
as the next best e\'idence thnt could 
be produced. The two instruments 
seemed, he 5aid, to have been copied 
by 1\ pe~ol\ employed for the purpose, 
proLably one of the monb, and depo
sited among the muniments of the 
IILbey, that the instruments might he 
p.reserved. And fo\' the same reason 
it mij;ht b~ presumed thnt they were 

faithful copies; at least there appenr
ed to have existed no motive to mnke 
them otherwise, and they were founll 
in n situation where they were likely 
to be kept. 

(q) Pritt v. FtJirc!ouglt, 3 Camp. 
305. In this case Lord Ellenborough 
laid stress upon the circumstunce that 
the defendant hnd admitted the receipt 
(Jf the letter, and might rebut the evi
dence by producing the original; hut 
('v en if there hall been no snch admis
sion, it seems that the evidcnce would 
have been admissible. So the copy 
of n letter, accompanied with n memo
randum, in the hand-writing of a dc
ceased clcrk, purporting that the ori
ginal had been for\\'nrded by him, \\'IIS 

admitted as evidence, upon proof thnt 
this was his usual mode of transacting 
business. Hagedorn \'. luid. 3 Camp. 
C.377-9. See nlso Roberts v. Brad
she:' I Stnrkie's C. 28. 

(!1 Liebman v. Pouic!!, 1 Stnrkic's C. 
I1l7· 
_ z-1 

• 
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book, and that if the book were to be produced it could not be 
read·in evidence, and would be of no use except to refresh the 
memory of the witness (s). 

Where a licence from the Crown has been lost, the contents 
should be proved by the registry at the Secretary of State's 
office (t). 

Where it was proved that the house of a party in whose custody 
marriage articles ought to have been, had been occupied and 
pillaged by rebels and foreign troops, and that after diligent search 
amongst his papers they could not be found, it was held that 
a recital of them, in a case submitted to counsel at the time, and 
charged for and entered as paid by the family attorney, was 
admissible as secondary evidence (u). 

(s) Kensington v. Inglis, 8 East, 
273. In this case the entry in the 
memorandum-book does not appenr to 
have been a copy of the document 
which the witness could have sworn 
to as such, bUl merely a memorandum 
(If the f.'lct that snch n licence had 
Ilccn granted. 

(t) llhi1Zd v. Williamson, 2 Taunt. 
237. Upon the impeachment of Ld. 
Melville, 29 Howell's St. Tr. 714, it 
was prl)posed to prove the contonts of 
a letter of attorney, under which it 
wns alleged thnt Mr. Douglas had 
been directed by Lord Melville to 
apply to the Treasury for Dlonies from 
time to time as his paymaster; and for 
this purpose the Managers offered in 
c\·itlence all elltry in a book kept in 
the Exchequer, which book contained 
('opies ofull the letters of nttosney for 
the receipt of money at the Exchequer. 
No s!lch letter hnd been found after 
diligent sellrch among Mr. Douglns's 
papers shortly after his death, but 
it was provel1 that an official order 
hnd been mnde out for :Mr. Douglas 
to receive; the money under a letter of 
attomey; and the f.'lct of Mr. Doug
Ins '5 appointment as paYIIUl9ter was 
proved by Il letter in Lord 1\lelville'lI 
hand-writing, lind the chcl'k of the 
ollice proved tllllt he hml made the 
entry frolll an oilicillllt:ttcr of'atturney. 
Alier argumellt, the cntry was rejected: 
There is 110 legal jlroof (9uid the Ltl. 

Chancellor) of Lord Melville's hand
writing, and it does not IIppear 
whether the attesting witnesses are 
living or dead; nor does it appear thnt 
Mr. Douglas ever received any lOoney 
!Jnder that appointment. For theso 
reasons, it was det ermined that the 
Managers had not entitled themselves 
to read the pllper: upon this the Ma
nagers proceeded furlher, and tendered 
in evidence, a certifiL'llte signed by Mr. 
Douglas as paymaster, and given by 
him to the Navy-office, acknowledg
ing the receipt of money by him at the 
Excheq nero The Managers then pro
duced entries in the Bank books. signed 
by Lord Melville and Mr. Donglas, in 
the comlllon fium of opening an ac
count; and afterwards called a witness, 
whoso name and description corres
ponded with the name lind description 
of one of the attesting witnesses ia the 
proposed entry; lind this witness stated 
that he had some recollection, though 
very slight (for the entry bore date 
about 24 years before this time), of 
providing a stamp for the power of 
attorney from Lord Melville to 1\11'. 
Douglas, and of attesting it at tho 
Navy Pay-office. Upon this evidence 
the Lord Chancellor declared his 
upinion that the entry was admissible, 
and the Lords allowed it to be rend. 

(It) Lt!. LOl'lo" v. Gore, I Dow, 
N. S. J90. 
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Where the plaintiff, on being called upon to produce a grant, 
produced an < ancient parchment, without either signatures or 
seals, it was held to have been rightly received~ as a document 

• 

coming out of the hands of the opposite party, and not as a deed, 
nor as evidence of one (x). 

In proving an examined copy, it is sufficient to prove that 
whilst one read the original, the other read the copy~ 

If the deed or other instrument be in the possession of the When in 
. . '1 f h d fi d t' " 1 f the PO!SC~-adversary m a CIVl , or 0 tee en an 1U a Cl1mma case, proo :!ion of the 

must be given of that fact; and it must next be shown that the adver8ary. 

adverse party, or his attorney, has had notice to produce it (z). 
Proof of the delivery of a paper to the servant of the defendant, 
without calling the servant, was il' Uninal case held to be 
insufficient proof of the possession 0:<' le paper by the defend-
ant (a). But proof that a deed came into the hands of the 
defendant's brother, under whom the defendant claimed, was 
held to warrant the reading of a copy (b), even' although the de-
fendant had sworn, in an answer in Chancery, that he had not 
got the original. Proof of this kind must depend much upon the 
circumstances of the particular case (c). The fact of the adver-
sary's possession may be proved by circumstances, and for this 
purpose the particular course of duty and office is admissible to 
raise a presumption of such possession (d). Presumptive evi-
dence having been given that the defendant had obtained his 

(.r) 1'yrwllitt v. Wynne, ~ B. & A. 
554. It was held to be entitled to but 
little credit, since the acts of enjoy. 
ment had been inconsistent with it. 

01) Rolfe v. Dart, 2 Taunt. 52. 
(.;) E"en in penal actions nnd cri. 

minHI proceedin~s, notice to the de
fendant's attorney is snfficient. Cater 
v. Willler, 3 T. R. 306. 2 T. R. 201. 

R. v. Watson, Leach, 214. 

(0) R. v. Pearce, Peake's C. 75. 
Gordon's rase, Leach, 244. 

(6) Pritchard v. S!Jmonds, Herefurd 
As. 1744. B. N. P. 254. 

(c) Bald,1CY v. Rite/lie, 1 Starkie's 
C·338• 

(d) See Hetherington v. Kemp, 4 
Camp. C.193; Stnrkie'sC. lIagedurn v. 
Reid, 3 Cump. 377. T(los~ v. Williams, 
1 Mood. & 1\1. C. 129. The defend· 
nnt's clerk I'roduced a letter-book, 
containing till copy of n letter iu his 

hnnd-writing: the cou1'lle was, for the 
clerk to copy all Stich letlefS (to India), 
which, when copied, were delivered to 
the defE:ndant to be sealed, nnd then 
carried by the witness or another 
clerk to the India-hou!e; there was 
nu particular place of deposit for Buch 
letters in the office, for the letters to 
be so carried; both the clerks swore 
that they always carried the letters 
delivered to them for that purpose, 
but neither of them had nny recoUec
tion of the particular letter. Lord 
Tenterden, with grent reluctance, re
jected the evidence, observing, thnt 
the pmctice ditTered from that in most 
counting-houRes; and that, if the duty 
of the clerks had been to see the letters 
so copied carried to the post-officce 
it might have done, but that there wa; 
something else to be done, allIl that b, 
the defendant. 
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POMC5slon 
by the ad
versary. 

certificate under a commission of bankrupt, it was presumed that 
itwas in the defendant's· possession (e). 

An appointment of an officer as an overseer is presumed to be 
in the possession of the officer (f). 

, 

Proof that a letter was sent purporting to enclose a bill, and 
that .a bill answer~ng the description in the letter was shortly 
after In the possessIOll of the party, was held to be presumptive 
evidence that he received both letter and bill (g). 

Where an' apprentice deed is cancelled by the master on pay 
ment of money, he is bound to deliver the indenture up to the 
apprentice (h). Documents relating to an estate are presumed to 
have been delivered to an aRsignee (i). The fact of a letter having 
been sent to a deceased party several years before her death, was 
held to be insufficient to found a presumption that it was in the 
possession of her administratrix (It). . 

A party, after notice to produce a document, cannot get rid of 
it by transferring the possession of the instrument to another 
person before the trial, for this is infraudem legis (1). 

In some instances it is sufficient to show that ,the instrument 
is in the actual possession of one who is in privity with a party, 
for then the possession of the one is in law the possession of the 

. (t') Henry \'. Lcig/" 3 Camp. C. 
50~. 

(f) An illdenture of apprenticeship, 
made 1797. hm'ing been signed only 
by one o\'erseer of the appellant pa
rish, the respondent parish, to show 
that only one had been appointed in 

. 11mt year, called IIpon the appellants 
to produce the original appointment 
(having givea them no lice to produce 
all books and writings relatin~ thereto); 
one book only was produced, and that 
was 'not for the year 1797. Held, that 
the respondents lIot haviug taken any 
means to procure the testimony of the 
Overseer himself (who must be pre
sumed to have the custody of the ori
ginal appuintment), were not entitled 
to give secondary evidence of its COII

t('nts. Rer v. Leicester, 1 B. & A. 
173· 
. (g) Kieran v. Juhnson, 1 Starkie's C. 
log. 

, 

('I) R. \'. IICll'btrton 1 T. l~. '41. 

(i) Goodtitle v. &ville, 16 East, 
91, II. 

(k) Drew v. Dcmzborough, 2 Carr, 
& P. C. Igll, 

(I) Knight v. Martin, 1 GOIV. 26; 
and s('e Lecds v. Cook, 4 Esp. C. 256, 
and infra, 349. But where notice had 
been given to' the party, and upon 
n second trial was serl'ed UpOIl the 
attorney, who informed the party ser
ving it that the instrument had been 
IIssigned to some olle whom he did not 
know,without his privity or knowledge, 
it was held that the service was in
sufficient without furlhl'l'inquiry from 
the defendant. Ibid. Where it was 
sworn that the original lease had been 
stolen from the plaintiff by II pnrty at 
the instigation of the defendant, whO' 
either had it or knew where it wns, 
nnd there was no denial on the pnrt 
of the defendant, the Court made n 
rule absolute ior giving secondary 
evidence of its contents. Doc d. Pellr
son v. llies, 7 Ding, 725, 
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other. . Where the. "ction was brought· against the owner. for 
goods supplied for the use of the vessel" and proof was given 
that the order for the. goods was in possession of the captain, 
it was held that the proof of possession was sufficient (i). So 
for this purpose possession by the under-sheriff is possession by 
the sheriff(lt).· Possession by the banker of the party is posses-
sion by the latter (l). . . 

The instrument having been proved to be in the possession of Notice to 

the adversary, the next step is to prove the notice to produce it. ~~~~u~~~e' 
It is sufficient to prove service of notice to produce a deed or other • 
instrument, either on the p~rty or his attorney, in criminal as 
well as civil cases (m). This must appear to be a reasonable 
notice (n). A notice to produce a written instrument is usually in 
wljting, but it may, it seems, pe by parol (0); and then it may 
be proved by any witness who heard the notice given (p). The 
usual course is, as well in the case of notices to produce .docu
ments upon the trial, as in giving notice to quit, or notice of the 
.dishonour of a bill of exchange, to make out duplicate notices, 
and the witness who serves one compares them with each other, 
and upon the trial proves their correspondence, and the delivery 
of one of them to the attorney of the opposite party(q). 

(i) Daldney v. Ritcllie, 1 Sturkie's 
C.338. 

(k) 1'aplin v. Atty, 1 Ry. & Mo. C. 
16-!. 

(I) Partridge v. Coates, 1 Ry. & 
Mllud. C. 156. 
, (m) Attorney-general v. Le Mar
chand, 2 T. R. 201. It. v. Watson, 
ib. 199. 

(n) In n town caus(', service of no
tice upon the wife of the nttorney of 
the defendant, late in the evening of 
the night before the trial, was l1e1<1 to 
be insufticient. Doe v. Guy, 1 Starkie's 
·C. 2R3. So was service nt seven in 
'the evening of the day before the 
trial, at the office of the attorney, 
who had then left his office. Sims \'. 
Kitchen, 5 Esp. C. 46; S. P. Atkinson, 
v. Carter, 2 Ch. 403. Notice to pro
duce a paper, ~ven to the attorney on 
thll evening of the 2d day before the 
trial, the party being then abroad, was 
held to be sufficient. Bryan v. Wag
sta{l, 1 Ity. & Moo. C. 128. 

(0) Smith v. Young, t Camp. 440. 
Ifbuth a written am] oral notice has 
been given, proof of either will suffice. 
Ibid. 

(p) 4 Esp. C. ~030 1 Esp. C. 
445· 

('I) J01'!} v. Orchard, 2 B. & P. 41. 
Where, however, ill cases of bills of 
exchange, &c. the notice served is n 
sole original, notice must be given to 
produce it. See Vol. II. tit. NOTICE. 

Where a great number of impressions 
are printed at the same time, they are 
in the nature of duplicate originals· 
See R. v. Watson, 2 Sturkie's C. 140, 
whel'e it was held that a number of 
copies of Ii placard ha\'ing been printell 
by order of the prisoner, who hnd 
taken away twenty-five of them from 
the printers, one of the remninder 
might be read without giving notice to 
the prisoner to produce the twenty
five. And sec It. v. Pearce, Peake's 

C·75. 

• 
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It is a general rule that proof of notice to produce a notice is 
not requisite; if it were, the necessity would extend in infinitum, 
as each additional notice to produce the preceding would l'equire 
the same proof(r). 

The notice will be insufficient if it be intitled in a wrong 
cause. In an action by the plaintiffs A. and B., assignees of 
C. (a bankrupt) v. E., a notice to produce a document was inti
tIed A. and B. assignees of C. and D. v. E., and this was held 
to be insufficient, although A. and B. were in fact the assignees 
of C. and D. under a joint commission (8). 

Where a document is produced in consequence of notice, and 
part is read, the party who produces it is, in general, entitled to 
have the whole read (t); but where notice was given to produce 
a letter which expressed that it covered several enclosures, but 
without referring to them particularly, it was held that the party 
producing the letter was not entitled to have the enclosures 
read (u). 

It is to be observed, that notice to produce a document in the 
hands of an adversary does not make it evidence for him unless 
the instrument be called for (x), although the omission to call for 
it after notice may mise a presumption unfavourable to the party 
who gave the notice(y). But if the party giving notice call for 

(r) Sce Vol. II. tit. NOTICE. 

(8) Harve!l and others v. )l.Iorgan,:3 
Starkie's C. 17, cor. Lord Ellenbo
rough, and afterwards by the Court of 
KilJg's Bench, on motion for It new 
trial, on the ground that the notice 
was sufficient, and that secondary 
evidence ought to have been admitted. 
In an action for work and labour done 
as It singer, notice had been given to the 
defendant to produce all letters, papers, 
books, receipts, vouchers, memoran
dums, and all other documents written 
by the plaintiff to the defendant, or by 
the defendant to the plaintifl' or other
wise j and it was held to be sufficicnt 
to warrant parol evidence of It memo
randum, s:gned by the defendant, and 
delivered to It witness, and afterwards 
re-delivered to the defendant, stating 
the tellns of engagement. Jone. v. 
Ililton, Lanca»ter Sp. Ass. 1825. cor. 
Holroyd, J. Notice to produce" let-

ters and copies ofletters, also all books 
relating to this cause," was held to be 
too general, and insufficient to let ill 
secondary evidence of the contents of 
letters. Jones v. Ed~rds, 1 M. & Y. 
139. A notice to produce It letter, 
which letter expresses that it covers 
severnl papers, without particularly 

• 
referring to them, does not entitle the 
party to have the cnclosurl's read. 
Johnson v. Gillon, 4 Esp. C. 21. 

(t) Infra, 359. Vol. II. 27. 
(u) Johnson v. Gilson, 4 Esp. C. 21. 

And where a shop-book was produced, 
in pursuance of notice, it was held that 
the party who produced it was not 
entitled to read other entries in the 
book, which had no reference to those 
which bad been read by the udver
sary. 

(or) Sa!Jer v. KitcMn, 1 Esp. G. 210, 

(y) Per Lord Kenyon, ib. In ge
neral, however, there is little to pre-
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it and inspect it, he makes it evidence, although he does not NOldice to 
pro uce, 

read it (z). &c. 
It is also a general rule that a defendant, although he has given 

notice to his adTersary to produce a pa1ticular document, cannot 
insist upon the production, or give parol evidence of the contents, 
until the plaintiff's case has been closed (a). 

The reason for giving notice, and the necessity for giving it, Whcn nll-

f h
· . h nccc5snry. 

cease when, from the very nature 0 t e SUlt or prosecutlon, t e 
party must know that he is charged with the possession of the 
instI'Ument. Consequently, in an action of trover for a bond or 
note, parol evidence of the instrument may be given although no 
previous notice be proved (b); and in a prosecution for stealing 
such an instrument, the same rule applies (c). So also in trials 
for treason, where the prisoner has been proved to be in posses-
sion of the original (d). In an action for breach of promise of 
marriage, it appeared that a witness who had been served with 
a sllbpmna duces tecum to produce a letter written by the plaintiff 
to the witness, had, since the commencement of the action, deli-

sume in such a case; it is usual in 
practice to give a general notice to 
produce buoks, &c. but it would be 
impolitic tl) call for them unless 
something were known as to their 
contents. 

(z) IVharam v. Routledge,5 Esp. C. 
:110. 

(a) Graham v. Dyster, 2 Starkie's 
C.23. Sidewa,ys v. Dg801l, ibid. 49. 
On the cross-examiuntiun of one of 
the plaintiff's witnesses, the dcfend
ant's counsel required the production 
of the plaintiff's bouks, notice having 
been given for that purpose. The 
plaintiff refused to produce them in 
that stage of the business, before the 
d~fendant had gone into his cnse. 
The defendant's counsel then pro
posed to give parol evidence of the 
entries; but Lord Ellenburough said, 
that, in strictness, the evidence 
could not be anticipated, although it 
was rigorous to insist upon the rule, 
and a close adherence to it mi"ht b'} o 
productive of inconvenience. 

(b) &ott v. Jones, 4 Taunt. 865. 
Huro v. Hall, 14 East, 274. Jolley v. 

Taylor, 1 Camp. 143. Butcher v. Jar
ratt, 3 Bos. & Pull. 143. Wood v. 
Strickland, 2 Mer. 461. In equity, 
each party knows previously what 
evidence has been given, and therefore 
there is not the same necessity for 
notice. Where usury is stated to have 
been committed in discounting the 
bill upon which the action is brought, 
and another bill, in one undivided 
transaction, 110 parol evidence is ad
mi3sible as to the contents of the 
latter, unless notice has been gh'en to 
produce it. Haltam v. Withers, 1 Esp. 
C.259. Kenyon, C. J. 1795. 

(c) R. v. Aickles, I Leach's C. 
436. So on an indictment for forging 
a bill of exchange, which the prisoner 
had sWRlIowed. R. v. Spragge, cor. 
Buller, J. on the Northern circuit, 
cited "y Lord Ellenborough in How 
'1'. Hull, 14 East, 276. Butler's case, 
13 Howell's St. Tr. 1254. 

(II) R. v. Moore, 6 East, 421, n. 
R. v. IAye",6 St. Tr. 263. it v. Dc 
fa lUoUe, East. P. C. 124. The letters 
in the latter case had been opened at 
the pust-office. 
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vered it to the plaintiff; and although no notice had been given" to 
the plaintiff to produce it, Lord Ellenborough admitted evidence 
of the contents, since the document belonged to the witness, and 
had been subtracted in fraud of the subprona; it was therefore 
admissible as in odium spoliatoris (h). Where proof had been 
given that a conspirator in a case of high treason, had procured the 

" possession of certain printed placards, it was held that they were 
duplicate originals, and that one might be read in evidence with_ 
out notice to produce the original (i). Where a party at a public 
meeting delivered to a person present a written paper. as a copy 
of the resolutions about to be read, and which corresponded with 
the resolutions so read, it was held to be good evidence to prove 
the resolutions, without previous notice to produce the paper from 
which the resolutions were read (k). Notice is in general unneces
sary, where a duplicate original can be proved (l). Proof that the 
adversary or his attorney has the deed or other instrument ill 
court, does not, it seems, supersede the necessity of notice; for 
the object of the notice is not merely to enable the party to bring 
the instrument itself into court, but also to provide such evidence 
as the exigency of the case may require to support or impeach 
the instrument (m). 

A counterpart, which is not a duplicate original, having been 
executed by one party only, is admissible against the party who 
executes it, to prove the execution of the other part which it 

(h) Leed& v. Cook, 4 Esp. C. 256. 
(.) B. v. .Vutson, ~ Starkie's C. 

130. A copy of a letter taken by Il 
" copying machine, is not evidence with. 

out notice to produce the original. 
Nodin v. Murray, 3 Cllmpb. 220. 

(k) R v. lIunt,3 D. & A. 572. 
(l) See Vol. II. tit. NOTICE. The 

copy of Il bill delivel'cd by nn nttorney 
to his client, is evidence, without no
tice to produce the original. Anderson, 
admillistrutor v. May, 3 Esp. C. 167. 
And the Court of C. P. refused a rule 
for a new trial; 2 Bos. & Pul. 237. 
But wherc no such countcrpart hus 
been kept, and no nutice has been 
given, the plaintitl" cnnnot state the 
items of the bill from his books. 
Philipson v. Chase, 2 Camp. C. 110. 

(m) See Doe v. G,.ty, 2 Stlll"kic's 
C. 283, and sec 4 Burr. 2..\8.t. In 

ejectment on the separate demiscs of 
Haldane and of Urry; Haldane prond 
her title under a witl, but a witlleSi 
stnted on cross-exnmination, that she 
had convcyed the premises to Urry 
before the time of the demise laid in 
the declaration, and that the deed of 
conveyance was in court. 1\lr. J. 
Aston nonsuited the plaintiff, being of 
opinion that he ought to bl'ing better 
evidencc; and afterwards, Lord 
Mansfield, and Willes nnd Aston, Js" 
were of opinion that the plaintitr had 
nut proved his title. Yates, J. t1i5scnt. 
It would probably be now held, that 
tho eddence wus sufficient, since it 
scerns to be clenr that the statement 
on cross-exnmination was not admis. 
sillie c\"idenr.e to prove a cOII\"eyauco 
nnd consequcntly tliat the title under 
the \\ill remained undisturbed. 



1>RODUCED BY TUB ADVERSARY. 

·recites,. although no notice has been given to produce the 
original (n). But as against a third person, unless he claim in 
privity (0), a counterpart cannot be read. in evidence without 
accounting for the want of the original, or proving it to be in the 
possession of the party, and that he has had notice to produce 
it(p). 

After proof of notice, the adversary either produces the instru-
. ment or he does not. If he does produce it, the execution must 

be proved in the usual way, by means of the attesting witness. 
This seems to be now settled ('1), although it was formerly held, 
that where the deed or other instrument came out of the adver
sary's possession, no proof of execution was requisite (r). In 
Gordon v. Secretan (8), where the plaintiff in an action on t\ 

policy of insurance produced an agreement between himself and 
a stranger to the defendant, in pursuance of notice from the 
defendant, in order to show that the plaintiff had no interest in 
the subject-matter insured, it was held that the defendant was 
bound to prove the execution of the agreement by means of the 
subscribing witness. In the subsequent case of Pearce v. 
Hooper (t), it was held that if the party producing n deed upon 

(n) Burleigh v. StiMs, 5 T. R. 465. 
The declaration alleged that A. B. put 
himself npprentice to the defendnnt by 
a certain indenture executed, &c.; and 
it was held that this was proved by 
the proof of that part of the indenture 
executed by the delendullt, and in 
which it \Vas recited that A. B. had 
bound himself apprentice to him. So 
on ejectment, on a clause of·re-entry 
for a forfeiture for non-payment of 
rent, ngainst an assignee of the lense, 
proof of the counterpart, executed by 
the original tenan', is sufficient evi
dence of his holding on the same 
terms. 1We v. Davis, 7 East, 363. 
Magor, ~'C. of Carlisle v. J31amire, U 
Eust, 487. 

(0) 7 East, 363. 8 East, 487. 
(p) Salk. 2117. 6 Mod. 225. 12 

Vin. Ab. 27, pl. 4, per Grose, J. H. v. 
Midclle::og, 2 T. R. 41. Supra, 341. 

(q) Gurdon v. &eretun, 8 East, 548. 
An instrument produced by the ad
verse pa:ty, under a notice, cannot be 
!;ivcn in evidence as an agreement be-

tween such party and Il stronger, 
unless it be stamped. Doe d. St. JoI", 
v. Hore,2 Esp. C. 724. Where ship's 
articles come out of the Imnd9 of the 
adverse party UP01! notice, the sub
scribing witness must be called, ex
cept in the case of an nction by n 

. seaman for wages, for which occasion 
the articles are made evidence of 
them.elves, by ~ Geo. 2, cap. 26; ~ 
Geo. 2, cap. 36, s.2 & 8. Johnson v. 
LtfCcllilZ, 6 Esp. C. 101. And the rule 
extends to ngreements not under Mll/. 

lYetherstoli v. Edgington, '). Cumpb. 
95. And ~ee Cooke v. Stocks, Tidd, 
505, 6. BatcIIIll1I v. Philips, ibid. 505. 
620, and 4 TlIunt. 157. Taglor v. 
Usborllc, cited 4 Tuunt. 159. 161, 
162. 

(r) R. v. 1I1iddlezoy, 2 T. R. 41. 
1 Esp. C. 109. Peake's L. Ev. 109. 

(s) 8 East, 548. 
(t) 3 Taunt. 6('. So where tho 

defendants, assignees of a bankrupt, 
produced, under a nolice from tho 
'Plaintiff (in an aClion for u~e and 

" 
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notice of a beneficial interest under it, proof 
of the execution of the deed by his adversary was not neces
sary. In that case the defendant in trespass called for the 
deed which conveyed an estate to the plaintiff, and which by its 
description of the extent excluded the locus in quo; and the 
Court held, that since the plaintiff would have no interest in 
the estate jf the deed did not convey it, the production of tho 
deed was, against himself, good evidence of its execution. The 
Court, however, in this case admitted the general doctrine ex
pounded in Gordon v. Secretan, and assented to the case pllt 
there by way of illustration, of an heir at law who produces a 
will upon notice given by a devisee named in the will. So where 
both parties claim an interest under the instrument so produced, 
such proof is unnecessary. As where the plaintiff claims under 
the original lessee, and the defendant under the assignment (u). 
It does not appear that a party has in any case been entitled to 
read Il deed in evidence without the usual proof, on the ground of 
its coming out of the possession of the adversary, except where 
the deed is produced by the adversary upon the trial of the 

(v). Where a deed had been received from the possession 

occupation), the deed of as,ignment 
of the Lankrupt's effects; it was beld, 
that the deed was admissiLie in eYi
dence, though not proved by the 
attesting witness, it haTing been shown 
that the defendants occupied under 
the Jeed. Mant v. MainrDClring, 3 B. 
& B. 139. In an Rction ior work and 
labour, the defendant produced nn 
agreement, signed by the plaintiff only, 
nnd attested, nnd Bayley, J. held, 
that proof by the rttesting witness 
was unnecessary. ll-Iann v. Mwgrat'e, 
York Sp. Ass. 18~. In an netion 
for u,e and occupation, where the de
fendant holds undera deed in his pos
session, proof of execution hy the 
plaintiff is unaecessnry. Orr v.1JIor
rice, 3 B. & n. 139. And in Cooke v. 
Tunsall, :I Moore, '513, it was held, 
that after notice to produce a deed in 
the defendant's possession, and un 
omiuion to prodllce it, parol evidence 
ofits contents was admissible without 
proof of elf.ccution. In un nction by 
u lusee ngainst his assigncc of alea'l:, 

i: 

the plaintiff having proved the execu
tion of the counterpart, the original 
being in the defendant's possession, it 
was held, thnt it WRS unnecessnry for 
the plaintiff to prove the execution of 
the original on its productioa Ly the 
defendant. Burnett v. Lync/I, 5 D. &. 
C. 5119. Where the lessor of the 
plaintiff's attorney obtained from a 
lessee and defendant, the lense to 
the latter, ia order to prevent the 
lease from being set up ns a defence, 
and afterwards obtained an authority 
from that lessee to detaia the lease; 
it was held, thnt oa the lense being 
produced nt the instance of the de· 
fendallt, no proof was necessnry. For 
the lessors of the plnintifF were to de
rive a benefit from the possession of 
the lease, and the conduct of their 
nttorney amouated to a recognition of 
the lease as n valid instrument. Doc 
v. lltming, 6 n. & C. 28. 

(u) Knigllt v. Murtin, I 'Jow.26. 
(v) Vacher v. Cocks, 1 B. &. Ad. 

144. 
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of the adversary, and remained in the possession of the party pro
ducing it for some months previous to the trial, it was held that it 
could not be read without the ordinary proof(w). A parchment 
coming out of the adversary's possession without either signature 
or seal, may be read as a document coming out of the adversary's 
possession, but not as a deed (x). If the adversary docs not 
produce it, proof must then be given, as in case of the loss of the 
deed. But it has been said that slighter evidence will suffice 
where the deed is in the hands of the adversary than where it is 
proved to have been lost or destroyed (y). Another exception to 
the general rule is that of a public officer, such as a sheriff, who 
produces an instnlment the execution of which he was bound to 
procure; as against him, it is presumed to have been duly exe
cuted (z). Where a party, after notice, refuses to produce an 

it is to be prp.sumed, as against him, that it is pro
perly stamped (a). Where the declaration in covenant alleged 
that the deed was in the possession of the defendant, and on non 
est factum pleaded, it was proved that the deed was ill the hands 
of the defendant, to whom notice had been given to produce the 
deed, and the plaintiff gave parol evidence of the deed, the at
testing witness being in court; it was held that the parol evidence 
was well received (b). Where two parts of an agreement are 
signed by both parties, one of which is stamped and is in the pos
session of the defendant; if he refuse to produce it upon notice, 
the unstamped part is receivable as secondary evidence of the 
contents of the other (c). So, although the un stamped counter-

(rD) I D. & Ad. 144. 
(r) Row \'. RarDlin., 7 East, 279; 

Tyndlilf v. nYnne,2 n.& A. 554. 
(y) 10 Mod. 8. 12 ViII. Ab. T. b. 65, 

pl. 22. Carth. 80. Str. 70. See 
Prill v. Fuirtlough, .upra, 342. 111 
co,'eonnt by n remnimler-mnll for not 
rtpairing, plea, that lessor was only 
teaant for life; held, that ofter notice 
on the plaintiff to produce n specific 
deed, the steward might be called to 
prove the existence and nnture of it; 
and although the possession of the 
steward might be considered as the 
possession of hi~ principal, so as to 
protect him from producing it under n 
apa. dure. terum, his knowledge of 
the Contents was not within the 
principle of privileged rommunicn-

vo i .. I. 

tiuns, which extends not beyond 
cllunsel nnd attornits. Earl cif Fal
mouth v. lUoII, 11 Pri. 455. 

(z) &011 v. U'uithman, 3 Starkie's 
C. 168. Barne. v. LUCIll, 1 Ry. & 
Mood. C. 2(j4. 

(a) Crisp v. AnderlOll, I Starkie's 

C·35· 
(b) Cooke v. Tan'lUll, 8 Taunt. 

450. 
(c) Traller \·.Jlol'Yall, I Compo C. 

501. It seems, that where the instru
ment, if produced by the Dd,'chury 
on notice, would hnve been admissible 
in evidence withoJit proofofexccution, 
n copy is nlso admissible in evidence 
without proofofexccution. Doron v. 
llajgl., I Esp. C. 409. In 1111 action of 
covenant on nn indenturc of npprcn-

A A 
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Proof of 
deed, &c. 
in 8lhl'rsa
Ty'S posse~. 

part were not signed by the parties (d,. If a party after notice 
does uot produce a document ill his custQdy, and obliges Ilia 
adversary to give secondary proof~ hc calmot, by retracting Or 

producing the original,compel him to give the ordinary proof(e). 
Where a party is proved to have destroyed a document which 
would have been evidence against him, slight evidence will 
usually be sufficient to supply it (f). The same principle applies 
where the party for sinister purposes withholds the instrument. 
'Where the instrument is out of the power of the party, secondary 
evidence is admissible. As where a will remains in Chancery by 
the order of the Court (f). 

• 
8)011. 

PrulJf \If 
Udlllis~iull. 

A deed or other instrument may be read without proof of 
exccution, by virtue of a rule of court to that effect (It); or 
wlwl"e the party or his attorney makes the admission deliberately 
fhr the purposes of the cause (i). If the admission be proved to 
be signed by the attorney on the record, it may be read; but if 
he be not the attorney on the record, further proof must be given 
to show tIlat he was the authorized agent of the party (j). So if 
the attorney agree that thc other party should act on the instru. 
mcnt, as if thc witncss had been produced (It); or even merely agree 
to admit the hand-writing (I). But notwit hstanding an agreement 
by the attorney to admit the due execution of the spccialty men
tioned in the declaration, the defimdant may still object on the 
ground of variance (m). So the deed may be read where it is 
admitted by the pleadings. In all these cases the consent of 
parties supersedes the necessity of the usual proof (n), sincc it is 

ticeship, where the defendant did not 
produce it after proof of possession by 
him and notice, it was held, that the 
plairltitT mig,ht give parol c\'iueuce of 
the contents, without calling the sub. 
scriLing witness. evoke v. 'l}ms"IJ:cll,8 
Taunt. 450. 

(cl) Gar/wllS v. Smith, 1 Taunt. 507. 
(e) Jackson v. Allen, 1 Stark ie's C. 74. 
(f) A Sill all matter will supply it. 

Per Holt, J., Lord Raym. 731. 
(g) B. N. P. 2M. 11 Co. 92. 
(II) 1 Sid. 26g. Gilb. Ev. 91. 'fr. 

per Pais, 347. 
(i) Gl'ij.iiths v. Williams, I T. It. 

610. 1 East, 56B. Young \'. Wright, 
1 Camp. 140. But mrre statf>lIIcuts 
IIlnde by au lIHOrney in the cuurse of 
cuuversation arc·not adllli~siLlt;. l'ar. 

kins v. Illtwkslww, 2 Starkie's C. 239. 
1 Camp. 140. Wilsem v. Turner, 1 

Taunt. 3gB. .And a mere ngrccmcnt 
to produce a particular instrument, 
docs not dispcnse with the uccessity 
of proof when produ<:ed. Wetherston 
v. Edgington, 2 Camp. 94. 

(j) 2 Sid. 26g. 
(I,) Laing v. Rame, 2 B. & P. 35. 
e l) 1I1ilward v. Temple, I Camp. c. 

375. SceB.N.P.254· 
(111) Goldie v. SltuttlelJAlrtll, 1 Camp. 

70 . 

(n) An admission signed by the 
obligor's attorney, acknowledo;ing tho 
signature of his client nnd of the nt· . .. ., 
testing WItness, IS presumptive eVI-
dence of delivery. 1\.[ilu-ard v. Telllple, 
I eump. 375. 



ENROLMEN'l'. 

the office of the jury to decide upon th03C facts only whieh are 
in controversy. It hils been already seen that a mere parol ad
mission, or even fln admission in Chancery (0), by a party of his 
execution of a deed, is not sufficient (p). 

Admission. 

By the stat. 27 H. 8, c. 16, a bargain and sale of an estate of Proofufhy 
inheritance or of freehold, mllst be enrolled ('1). And since the enrolment. 

law requires such elll'olment, it has been held in many cases that 
the enrolment is sufficient evidence of the lawful execution of the 
deed (r), as against all parties. 

(0) 4 Ea&t, 53. 5 T. R. 3u6. 
(p) Supra, 320. In one case, where 

thesl1bscribing witness did 1I0t appear, 
:In indorsement by the obligor on the 
deed was read, reciting a proviso 
within the deed, that it should be 
void on payment uf a sum of money. 
amI acknowlcd~ing the non-payment, 
and admitting the deed; and this was 

hehl to be pro'lf (B. N. P. 254); but 
note that ill this case the witness did 
not appear, and quo whether his ab 
senc!) was 1I0t accuunted foc. 

(q) Deeds were also enrolled at 
common law pro salva custodia. 1 Salk. 
389. The enrolment of a deed UII

der this statute, is a record. R. v. 
Hopper, 3 Price, 495. A n" therefore 
is not traversable in any material part, 
such as the date ofthe enrolment. 3 
Price 495. lIence an examined copy 
of a memorial of a deed required to 
be enrolled by an Act of Parliament, 
is evidence of the instrulllent. Thus 
it loa:; becn held, that an examined 
copy of the memorial of an assignment 
of ajudgment, \\'hich was required to 
be enrolled, W(lS evidence of the f.'\ct 
of assignment. See HobhollSC V. llil
milton 1 Schoalcs & Lefl'Ov, 207. In 

• 
the case of Baikie v. Chamlless, 3 
Camp. C. 17, in an action against an 
attorney for negligence inlhe purchase 
of an annuity, which was void for 
want of a sufficient memorial, in order 
to prove the memorial a copy was 
otl'crc(l in evidence, which had been 
t,amined with the instrument at the 
Rolls; UpOIl the objection tuken, that 
a copy of the originaL memoriaL which 

the defendant had carried ill should 
be produced, Vlfd ElIcnborough held, 
that the copy proposed was admis
sible. The Act required the memorial 
carried in to be enrolled correctly; and 
it was tu be presumed that those 
concemed had done theil' duty under 
the Act. The emolment was a sort of 
statutable record, and an er.amined 
copy of it admissible. In the case of 
Tinkler v. Walpole, 14 East, 226, the 
case of a ship's register was distin
guished from that of an clll'olment 
under a statute; Lord ElIenlwl'Ough 
observed, "The case of cnrolments 
stands on a particular statute: the 
statute of Anne provides, that copies 
of the instrument of indentures of 
bargain and sale, examined with the 
enl'Olment, signed by the proper officer, 
and proved on oath, shall have the 
same force and elfect as the original 
indentures. But the Register Acts 
have not attributed to the registers the 
same eflcct as if the persons named 
therein were proved to be the owners." 

(r) 5 Co. 54. Stile. 455. 1 Keb. 
117. Salk. 280. B. N. P. 255, 25G. 
An enrolment of a deed is not a record, 
because it is not the act of the Court, 
but only a private act of the puny, au
thenticateti in COllrt. Gil. Law. Ev. 
92. 5 Co. 74, b. But see It. v.lloppo·, 
3 Price, 485. All acknowledgments 
of deeds in K. n. arc to be mad!) 
on the plea side, in open court (1 
Salk. 389), and the enrolment is made 
either upon the acknowledgment or 
proof of the deli very of the deed lJy 
the party. COlli. Dig. Bnrgain allll 

AA2 
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The practice is admitted, but the principle doubted, in Buller'fI 
Law of Nisi Prius (s), both because the IlUthority relied upon in 
support of such practice is the case of Smartie v. Williams, where 
the acknowledgment was by the bargainor, against whom the 
e1l\'olment was offered in evidence, and not by the bargainee, as 
stated in the repOit in Salkeld (t); and besides, that the bargain 
and sale in that case was of a mere term, and therefore was not 
within the statute. But it seems that the enrolment of' any deed 
upon the acknowledgment of a party is evidence against himself, 
whether the deed does or does not need ell\'olment, as in the case 
of Smartie v. lVilliams (u), of a release, and this has been the 
practice (x). The registel' of a conveyance in a register county, 
is not evidence, except as secondary evidence, where the adver
sary has had notice to produce the conveyance (y). When the 
deed is enrolled, the indorsement of the enrolment is evidence 
without fmther proof, because the officer is entrusted to authenti
cate such a deed by enrolment (z). But where a copy is used 
as secondary evidence, it must be proved to have been examined 
with the enrolment. (a). 

A deed purporting to be the deed of several, may be enrolled 
on the acknowledgment of one alone (b), and is sometimes enrolled 

Sale, B. 6. Godb. 270. 1 Salk. 3119. 3 
Leon. 84; fin' the bargainor mihi.t die 
before acknowledgment. Aftcr a deed 
had hecl) enrolled, it scems that a 
party could not plead lion est jaelum, 
but that he might amid the ctlect of it 
by p!eadiu):; ricns passa pili' Ie fait. (Gil. 
L. E\,. 93. 1 Leon. 184, 5.) And in
fi\llt~, femo coverts (COlli. Dig. nar
gailland Salc, R. 10), :md strnn!;ers (ih. 
and Sav. 91), are not concluded by Iho 
enrolment. The iudorsement ofa regis
tration in Ireland, on a deed cxccuted 
there, need not be proved. P!JIlC v. DOl', 
I T. R. 55. See also Smartie v. TVit
limlls, 1 Salk. 281. Garrick v. Wil
lialUs, 3 Taunt. 544. 'ii/!Jlur v. Jones, 
1 I.ord Raym. 746. Baj/de v. Chand-
1m, 3 Camp. C. 17. 

(s) n.N.p. 259. 3 Lev. 387. 
(l) 1 Salk. 281. 

(It) It was observed hy Baylcy, J., 
in thc case of Tinkler v. TValpolc, 14 
East, 230, that in the case of Sll/artle 
v. Williams, the dced was thirty years 

• • 

old; allll sec n. N. P 255, where it 
is sai,1 that if tho deed neetl uo en
rolment, tho cnrolment will 1I0t he 
evidence. 5 Co. 54. Stile, 445. 1 Kcb. 
117. Salk. 280. 

(.1') B. N. P. 256. In L(J(l!1 Ilol
crf!fl v. Smilh, 2 Freeman, 259, a 
dh,linctiun was made between deeds 
of bargain amI salr, curulletl in 
pursuance of the statute, and other 
deeds enrolled; and the Court held, 
that a copy of a dced ~nrulled forsaro 
custody, would not be cvidence other
wisc than against thc party who sealctl 
it, and all claiming under him. 

(y) lIIolton v. H(/rris, 2 Esp. C. 
549. An cxamined copy is CI·idcncc. 
lVllitc v. Kilner, 2 C. & P. 2[19. 

(z) Tho production uf a deed with 
the memorial indorsetl, is suflicicllt 
proof of the enrolment. CompluJ! v. 
C/umdless, 4 Esp. C. 18. n. N. P. 
229· 

(II) B. N. P. 220. Peake's Ev.33· 
<h) n. N. P. 260. Sty. 462. 
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upon the acknowledgment of a mere nominal party, whose name F<lIf.,llIIcnl 

is introduced for the very purpose, the pUlties themselves rcsiding ~~'j,~:,'~~. 
abroad (c). It would, thereiorc, be manifestly inCOllsistcnt with 
the plaincst principlcs of justice to admit !luch enrolments to he 
evidence against those who havc not acknowledged them, with-
out proof of the exccution uf the deeds; as, for instance, to re-
ceive a deed acknowledged by a barc trustee, without proof of 
execution by the owner of the inheritance (d). And although ;t 
appears that an opinion once prevailcd 1.0 this effect, yet it secms 
to be so destitutc of principle, that it is not probablc that it would 
now bc actcd upon. 

By the stat. 10 Ann. c. 18, s. 3 (e), where in any pleauing ally 
indenture of bargain and sale enrolled shall be pleaded with a 
profert in cllria, the perHon so pleading may produce a copy of 
the enrolmcnt of such bargain amI salc; and snch copy, examined 
und signed by the proper officer, and pl'Oved upon oath to be It 

true copy, shall be of the same force as the indentures of bargain 
and sale would be. 

lt is sufficient for a party in ejectment on an annuity uecd to 
prove the deed without proving the enrolment, and it lies 011 thc 
party who insists on the want of enrolment to prove the nega
tive (j). It seems that a bargain and sale and emolmcnt of' 
lands conveyed to a charity, will not be presumcd from long 
enjoyment (g). 

Although it has been held that a dt't;d to lead the uses of a fine D"c<llll 

rccluires no proof(lt), on account of the strong presumption that lead title 
\I~l~S tJ n. 

the parties meant to convey the lands to some uses or otilel'; yet tillC. 

in a subsequent case all the J Utl~cs were of opinion that such a 
deed must be proved (i). So it s('ems that the counterpart of 

(c) Salk.31l9. 
(d) n. N. P. 256. 
(c) This pCO\'ision was mnde for 

supplying II Ihilure in pleading or de
riving title to lands, com·eyetl by such 
deells of bargain and sale, where the 
original indentures arc waoting. which 
often happens, especially where divers 
1:lDds, &c. are comprised in the 
same indenture, and afterwards de
vised to diiTel'Cnt persons. See 14 
E!i't, 231, I Schoales & Lefroy, 207. 
Before this statute an enrolment could 
nul have been p!2aded, although n 

deed had becn cxcmplified under 

the great senl; it was necessary to 
make a prqfcrt of the deed itself 
under seal. Co. Litt. 225, b.; and sec 
Uliver v. G'lJ'!}n, liard. 119. 

(j) Doe v. Bingham, 4 n. & A. 
672• Doe v. Wildc, 3 Camp. 7. As 
in the case of n proviso in Illi Act of 
Parliament. 

(g) Doe v. Watcrton, 3 n. & A. 
149. 

(It) n. N. n 255. Glasscock v. 
Warren, n. N. 1'.255. 

(i) G"Willi v. Muore, n. N. P. 
255 . 

• \ A :3 
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such n deed is not g,dmissible in evidencc without the usual 
proof (II). 

H"cit "I in " ,"'d, 
! f. has hecn held that n recital of n decd in n subscquent deed 

j ;:videllee of t.hc former against a party to thc latter. The re
cital of a leaRe in a decd of release is cvidcncc of the lease Ilbrainst 
the rclensOl', and thosc who claim under him (l); for it "pel'llWs 
by way of adl1li~sil;l1; and thereforc such a recituris not evidence 
against a st1'Uuger to the second deed (Ill). 

,\" illlrin,ic No objection ari!-'ing' intrinsically from the contents of nn in
,,'!.,i,''CliIJIl stnlll1Cnt can prcclude thc reUllin!! of it, for till it has been rend 
\\ I 1I0t pre- . ~ . . . 
..I,,":' ti,e the Court cannot Judge of the obJcctlOn (II) • . The depOSItion of 
"',"'111" C d a- l' ' lIt· . ,.' onc owen was ollcrcc JIl ev\{ ence, an< 1'1'00 was gIven of the 

death of' one Cowden who livcd at Bow; and Reynold~, C. B. 
allowed the deposition to be rcad upon this c\,idelice, bcclluse it 

(I.) B. N. P. 255; Salk. 23j, ron
trll. 

(£) Funl v, Lon/ G,'ry, 6l\Jod. 14. 
S. C. Salk. !t115. emgg \'. Norfulk, 
2 Lcv. H,Il, 109. Fil;;gl'T,tld v. Eustace, 
Gilb. L. Ev. 100; Ilardr. 123. Mr. 
J'cakc, ill his Law lIf E\'illcncc, p. 
109, fith cd" statl's, that although in 
the ahove cases it is laid down, that 
as l1~ainst a pat·ty tn the rcciting dcetl, 
stich deed is c\·idence of the deed I'e
dtcd in it; yl't there are others ill 
which this seems to Lo considcred as 
secondary e\'idence, ami admissible 
only when the lil'st deed was shown to 
L' , ·t, or some reason given for not 
1" .cingthe regular and Lestcvidcnce 
01 It; and he adds, " such is nuw the 
general received opiniun of the Profes
~i{)n." Seo Vul. II. tit. AomsSTONS.,
NOTICI:. RECITAL. Com. Dig. Ev. 
B,5. III l:'m/ v. Grc!!, 1 Salk. 21l5, it 
was ruled, that the recital of a I ease in a 
!lced ufrelease, is good evidence oft:.3 
lease, against the relea~or, and those 
who claim under him. It SCOlns that 
n recital is always evidence as Il!'aiast 
the party ..1 reciting lease, whel'C it 
operates hy way of estoppel, although 
not ngainst another party where it 
cannot 50 operate. See ~'ragg v. Nol'

Julk, 2 Lev. 108. 2 Vent. 171, 17:.!. 

Itull. 0713, I. 40. And thcl'clorc the 

recital, in n grant of an office, of a for. 
'ncr gran!, on the determination of 
which the present grant was to ('om
mence, is no e\'idencc in filVonr of the 
gr:mtee (If the formcl' gnmt. lb. lJut 
if one relics Oil II pntent to profe n 

former grnnt which it rccites, it is nlso 
C\'idence to prove n &url'ender which 
it also recites. 2 VCllt. 17 J. COl" 
Dig. Ev. D. 5. All avcrment, in a 
declaration ngaillst a master fur 1I0t 
inserting the true considcmtiun in an 
apprentice dced, that A. B., by a cer
tain indenture, put himself apprentice 
to the defendant, is proved by the 
production of tlte part executed by the 
defcadant, ill \\ ilich it is recited that 
.A. B. put himself upprentice, &c. 
Burleigh v. Stibbs, 5 T. R. 465. 

(m) Ibid. 
(71) Where un ol~jection WIlS taken 

to tho reading of nil entry from a cor· 
poration-hook, on the ground .Imt it 
contained many thing~ not relnt:ng tl) 
the corporation, Lord Hardwicke saill 
that as the o~jection was derived fmm 
the book itself, it was impossible to 
say that it should not be reall; but 
that if uny material objection shuuld 
appear to the LlJtlk on reading, he 
would mention it tu the jury on sum
ming up. lIJoore \'. Jl[a!/OI' Ij' lIas· 
ti/lgS, lOSt. '1'1'. J\ I'i" 142. 
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did not appear, othenvise than by the deposition, that Cowden 
Jived elsewhere than at Bow, and therefore the objection, that the 
Cowden whose death was proved was not the Cowden who mad!' 
tbe deposition, was incompll\te unless it was coupled with the d 
position (0). But he said he would leave it to a jury to determine 
whether the man whose death Wa!:; proved was the man who made 
the deposition (p). If upon the reading it appeal' that sOllie p:ut 
is not proper1yndmis~ible in evidence, as if it rest upon mere heal'
say, or if an accomplice in his confession charge a confederate, 
the COUIt will, upon summing up, advise the jury to leave the 
objectionable part out of their consideration (fJ)' 

It is also a rule that no intrinsic matter will obviate an extrinsic 
objection to the reading of'the document (r). 

It is fill. universal rule, that where any document is produced 
and read by one party, the whole is to he read, if the adversary 
require it (s); for unless the whole he read there can he no cer
tainty as to the real sense amI meaning of the entire document. 
Upon the same pr!·",jple: where one document refers to another, 
the latter i", ilH' the 1,1: ~V(Jfe of such rcference, incorporated with 
the former, and may bL read to explain it; as where the deposi
tion of the captllih of a ship refers to the log-book (t) ; or a letter 
produced upon notice refers to other letters (u); or uu interroga
tory upon the examination of u witness refers to a letter (.2). A 
written answer made by a party to a question pl'Oposed to him, 

(0) BenSOlI v. Olive, 1 Ford's 1\1S. 
146. 

(p) ILid. 
(q) SceLord IInrdwickc's observa

tions, 10 St. 1'1'. App. 14:l. lUoorc v. 
The Mayor if Hastil1gs ; and of Wood, 

(t) Palcoller \'. Hanson, I Clllllp. 
171. Johnson v. G ilsoll, 4 Esp. C. 21. 

l!'haler v. Alkills, 5 Esp. C. 246. 

(ll) Johllson v. Gilsml, 4 Esp. 21 ; 

secus, if the letter merely state that 
othel's are enclosed under its cover. 

The whole 
of an ellt iro 
documcllt 
to be read. 

B. in Bullen v. Mitchell, 2 Price, 405. 
(r) I Ford's 1\1S. 146. Atlalllthwaitc 

v. Singe, 1 Stnrkie's C. 183. 
(s) Earl if Bfltll v. Battcrsca, 5 

!IIod.9. 3 Salk. 153. I 110l'd's MS. 
146. Doug. 757. Andr.258. Supra, 
291. In equity, when a passage is read 
from the defendant's answer, all the 
facts stated in thut passage must be 
rend; and if it refer to Illcts stated in 
any other passage, that must be read 
for thc purpose of explanution; but 
if new f.'lcts be contained in such 
other passage, they nre to be rcad 
for the purpose of elo:planation only. 
Burtlctt v. Gillard, 3 Itu5s. 157. 

(.1') TVllCclcr v. Atkins, 5 Esp. C· 
246; and Ilute,ifthc interrogating party 
refuse to produce the letter, he must 
abandon the whole of the interrogato
ries. 'Vhere, however, a Louk of ac
counts, or shop-Look, is produccd in 
c\·idcnce at the request of one of tho 
parties. the reading an entry from it 
does not entitle the other party to 
read all the othcr entries in the Look, 
but only SlIci, as relate to the same 
particular sll\:.i~"t-matter. By ALLott, 
L. C. J., Call v. Howard,3 Sturkie's 
C. (j; Lut sec TVltarlwm Y. ROlltl~dgc, 

5 E;p. C. 235. 
;\ A -l 
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The whole 
is to he 
reud. 

cannot be read without showing the question to which it re
lates (y), not as evidence of the fact, but to explain the answer. 

It is also a general rule, that whenever a party makes a state
ment or admission, whether it be oral or written, which is after
wards used against him as evidence of the stated or admitted 
fact, the whole of the contemporaneous stutement or declaration 
must be received; the purt which operates for him, as well as 
tl~at which makes against him, is admissible evidence to prove 
the existence of the fact. Thus where the defendant stated an 
account, in which he admitted the plaintiff's claim to a certain 
extent, but stated also a counterclaim for a sum specified, it was 
admittcd that the plaintiH' on this evidence wag entitled to 
recovcr no more than the balance (=). 

The principle does not apply where another entry happens to 
be made upon the same papcr or parchment, wholly distinct from 
that which the party reads in c,·idence (a). 

The case where a document is read in order to show the inca
pacity of a witncss furnishes an cxception to this rule; for the 
testimony of the witness contained ill an instrument which dis
qualifies him as a .vitness altogether, is obviously inadmis
sihle (b). 

\Vhere a llt'Tty is under the necessity of producing and proving 
a writing ir. order to conncct a defendant with the act of an agent, 
the recital of the authority under which the principal assumes 
tu act will not relieve the latter from the necessity of proving 
that authority ill his own justiHcation by the propel' evidence (c). 

(1/) Rc.r v. Pid(llI, Howell's St. Tr. 
vol. 30, p. 46fi. But an answer in 
Chancery is cvidence a~ fin admis,ion 
Ullllrr the dclcmlant's hand, where the 
I,ill is proved to }"l\'C bee'l lost. lIlIrt 
\'. lIarrison, l\liul. 3 G. 2, 1 Fonl's 
1\1S. 145. 

(;;) Randle v. Bll/clivurn, 5 Taunt. 
245. So where, ill order to prove a 
suflicient lIll:lllOrandu m of an order 
fiJr goods, withill the 17th section of 
the Statute of llrauds, a lettcr of the 
alleged purchaser wasread in C\'id,llce 
which admitted the order, Lut which 
also asserted that the g,.ods had not 
been deliverE:d in Ihlf; it was held 
that parol tC5timooli \,lIS inadmissible 
to prove that no tilllo W,15 IIlcllliullCd. 
Cuuper v, Smith, 15 Ea~t, 103, 

(a) Sec Adcy v. Bridges, 2 Starkie's 
C. 11l0, where, in an fiction ngainst a 
sheri IT fur a £'llse retllrn, it wns held hy 
Hulroyd, J., that the plaintilT havillg 
given in evidence II copy of the writ, 
the defendant was not entitled to have 
his rcturn road, which formed no part 
of the document which the plaintiff 
gave in cddence. 

(II) Bac. Ab. E\,. 622. 
(c) Grey v, SmitJi, 1 Camp. 387. 

Vol. II. 809. Stanlc!! v. FiddcII, 5 
B. & A. 425. So II plaintilT in a tithe 
suit in the Exchequer, who rcads part 
of the defendant's answer to show 
what the issues arc, is not concluded 
by the depositions contained in slich 
answer. ]iCllljlSOIl v. YOI'/,c, !l I'ricc, 

I:J, 
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It is a rule equally general with the former, that in a court of ~ury to 

law it is for the jUl'y to consider what credit is to be attached to {~~~~oJ~~c 
the whole or part of any particular statement, whether oral or to the whule 

written (d), although a rule less flexible seems to have been or parI. 

adopted in equity (e). It has also been seen that this rule does 
not make that evidence which has an insufficient legal founda-
tion; as for instanc<', where that which is stated in the document 
professcs to be the mcrc belief or opinion of the party, 01' nothing 
more than hearsay. 

OF l'RooI'S. 

HAVING thus touch, . upon the general principles which l'egu
late the admissibility of \, idencl', and also upon the nature and 
qualities of the clifiercnt illstruments of evidence, a more interest
ing' branch of the subject, the application of these principles and 
instruments to the proof of issues generally and particularly, is 
now to be considered. 

It is to be recollected that every verdict is compounded of law 
and fact: of the facts, as ascertained by the finding of the jury; 
of the law, as expounded by the Judges, with relation to the evi
dence, and applied by the jury to the facts; and the trial is the 
process by which the facts are thus asccrtained and the law 
applied. 

In this proceeding it is the business of the parties to supply 
tIle necessary evidence; it is the province of the Court to pro
nounce 011 the legal effect of the evidence; and it is the duty of 
the jury to decide upon the facts, and to apply the law (j'). 
Hence naturally result three distinct suhjects ft)r consideration: 
and fil'st, as to the evidence to be supplied by the parties. 

This branch of the division suggcsts two principal qUl~stions 

(d) In the case of Bcrl:on v. Wood
bridge, Doug •. 757, the whole of the 
plaintiff's case rested Oil tl.e testimony 
of one witness. Lord Mansfield said 
that the jury might credit what thu 
wilness said for the plaintiff, although 
they disbelieved what he stated for the 
defendant; Lut that if they did lIot 
believe his testimony fur the plaintiff, 
the rcst uf his t~"lillluny wus clearly 

immaterial, for he was not to be be
lieved nt all, nnd so there was no case 
proved by the plaintiU: Vide supra, 
:lIlG, and PartillgtOl£ v. ButclICr, Vol. 
II. 4110. 

(c) Supra,206. Doug. 757. 
(f) Or bya special \'crdict to find 

the facts, ", as tu enable the Court 
aftl;l'lHIl'l.h lp apply the law. 

GI'n~r,,1 
divi~iull. 

OnU8 pro
banl!i. 
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for inquil-y: first, upon whom the proof of an i9sue or fact 
is incumbent; secondly, as to the nature, quality and quan
tity of the evidence to be adduced, in general and in particular. 

1st. Upon wbom tbe proof is incumbent. 
The gencral rule upon tbe subject is that which natural reason 

and obvious COIl\"llliencc dictate; tbnt the party who allq.;-es the 
aHilinative of any proposition shall provc it(g); for a negative 
dues not admit of the ~imple and direct proof of' which an af
firmative is capable. And this is conformahle with the maxim 
of the ':i\'il law, " ei inculIlbit probatio qui dicit, non qui negat." 
And therefore upon a pcnal action fOI' spOi'ting without a quali
fication, it is incumbent on the defendant to prove hi.: qualifi
catioll (It). 

'"pOll a plea of set-off on a boncl conclitioncd for tho payment 
by the plaintiff of an annuity to a third person, the onus prubandi 
is on the plaintiff (i). 

On the plea of plene adm-inistravit, on which issue is joined, it 
is for the plaintiff to prove assets (j). So where all the issues were 
whether A. B. ,vas of sound memory, the soundness of memory 
b"ing alleged by the defendant, it was held that he was entitled 
to begin (lI). 

In an action on n policy of insurance on goods, the plaintiff 
having proved a barratrous act on the part of the master, it was 

(g) n. N. P. 297. Yill. Ab. Ev. 
(S. a.) Vtt. It. 3G. Gilb. L. E. 1411. 
Probat;u illcumhit ci 'lui !lllegat negrmtis 
Gutflll per rfl'llm llaturum uulla est pro
balio. Dig. Lib. 22, tit. Probnt. See 
Catllerwovdv. Clwbuud, 11l.&C.150; 
where it was hdd, that a ddimdant, 
who pleaded an agreement between 
the plaintiffs and defendant, cOlJ(li
tional on its being assented to by all 
the creditors of the defendnnt, was 
bound to prove the assen~ of nil the 
creditors. On:m agreement by de
fendant to pay 100 l. if the plaintiff 
would not Send hcrrin~s for ono 
twelvemonth to the London market, 
alld in particular to the hOllse of J. 
and A. M.; the plaintiff proved he 
had sent no herring5 during the 
twelvemonth to the house of J. and 
A • .IJ1.; held suffiri"nt to entitle him 
to recover; no proof being ::,iven that 
he had 5ellt herrings within that timo 

'" 

to thc London market. Calder v. 
RI/th%rc/, 3 n. & n. 302. 

(h) See R. V. Stolle, 1 East. 150, 
per Lord Mansfield; Spiers V. Parker, • 
1 T. Rep. 144; 1 nos. & Pul. 468; 
1 nurr. 148. 153; and it makes no 
difference whether the proceclling be 
by action, or by information before a 
magistrate. R. v. TUrTleI', ;, 1\1. & S. 
206. See I East, 653; I Durr. 14U. 
153; 3 D. & P. 307. Where a party 
before a justice :!dmits the trading as n 
hawker lind pedlar, it is incumbcnt on 
him to prove that he had a Iiccnce. 
It V. Smith. Durr. 1475. 

(i) PC;"l!} v. Fo!}, !l D. &. C. 11. 

(j) Vol. II. 321. But sce '1'lle DeUlI 
Gild Chapter elf L'cter V. TI'l7L'il/l/(/rd, 
Dyer, !lu, pI. 53; Vin. Ab. tit. Ev. 
(S. : .. ) 1. 

(k) 1!Jrrdl V. 110lt, 1 DUl'I1ard, 13 
G. J Vin. 11 u. Ev. 2, (S. a.) 7. 
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objected that it was inoumbent on him also to prove that he was Onus. pro
not the owner or freighter ; but it was held that proof of the atilt·. iJuud •• 

mative, ifit were true, lay on the defendant(l). 

The proof of an allegation of deficiency lies on the party who 
alleges it, although it imply a negative, for this is not to prove a 
mere negative, but to prove an actual relation in point of magni
tude or value. Thus upon an issue, whether land assigned for 
lJayment of a legacy was deficient in value, it was held that the 
party who alleged that it was deficient was forced to prove it (m). 

It is a general rule that the onus probandi lies upon the party 
who seeks to SUppOl't his case by a particular fact of which he is 
supposed to be cognizant (n). A defendant cannot set off cash
notes of the bankrupt in an action by the assignees, without proof 
that they came into his llossession before the bankruptcy (0). A 
}lal'ty who pleads his infancy must prove it (p). And where to 
a plea of infancy the plaintiU' replies a promise after the defendant 
had attained his age, it is sufficient for the plaintiff to prove the 
promise, and it lies on the defendant to show that he was not of 
age at the time (q). 

It is sufficient to prove a fact from which the rest of the affir
)J!.ltive allegation, in the absence of any other evidence, is a pre
sumable consequence. Thus, upon an allegation that the plain
tiff's goods were unlawfully seized, it is sufli.cient to prove a 
seizure of the goods, which, until tl'e contrary appear, must be 
taken to be unlawful (r). 

But where the negative involves a criminal omission by the Whcr.e the 

d h b · f IIPgallvc party, ( .. n consequently where t e law, y vIrtue 0 the general involve. a 

principle, presumes his innocence, the affirmative of the fact is cril~liI~al 
OllllSSlOn. 

also presumed. 

And therefore, upon an infOlmation against Lord Halifax for 
refusing to deliver up the rolls of the Auditor of the Exchequer, 

(I) R" v. Hunter, 4 T. It. 33. 
(m) B, It!} v. DormCI', 12 Mod. 52{i. 

Where issue is upon the life or death 
of a p~~ on, the proof lies upon the 
party who asserts the death. Wilson 
v. lJudges, 2 East, 312. But where A. 
gave to i. a policy to receive 100 I. if 
Saragos •• ! were not in the hands of 
king Charles on such a day, Parker, 
C. J. helll, that it lay on the defendant 
to prove that Saragossa was in the 
hUI)(h l,f king Charles 011 that day. 

Sec Calder v. Rutheiford, 3 B. & n. 
302. 

(n) Per v. Ashurst, J. 6 T. R. 57. 
(0) Diclcsoll V. El'tJ71S, 6 T. It. 57. 
(p) Bert!! v. VOI'Il/cr, 12 Mod. 526. 

(q) Barthwick v. Carruthers, 1 T. 
R. 648; and so ruled by IIolroyd, J. 
in Bates v. Wells, Lune. Sp. Ass. 
1822. 

(1') Ai/chernn v. lIIaddock, Peake's 
C. 162. And see EV(JIIS v. Birch. :3 
Camp. 10 i Vol.lI. tit.l'AYlIII:NT. 
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the Court of Excheq uer put the plaintiff upon proof of the nega_ 
tive (s). In an action for putting combustible matter on board 
the plaintifl"s ship, without giving notice (jf its contents, whereby 
the ship waH destroyed, it was held that the plaintiff was bound 
to prove a negative which was essential to his case, viz. the want 
of notice (t). Thus also, in a suit for tithes in the Spiritual 
Court, where the defendant had pleaded that the plaintiff had 
not read the Thirty-nine atiicles, the Court required him to prove 
the n('~ative (u). So in The King v. Hawkins, where the vbjec
tion, upon an information in the nature of a quo warranto, was, 
that the defendant h:td not ( .en the sacrament within a year, 
the Court held that the presumption was that he had conformed 
to the law (x). Where a woman, twelve months after her hus
band had last been heard of, married again, and the husband had 
never afterwards been heard of, upon the question as to the settle
ment of the children of the second marriage, the Court held that 
the jll ;tices had done right in presuming the legitimacy of the 
chilclren, in the absence of any proof, except the usual prcsump
tion, that the first husband was living at the time of the second 
marriage (y). 

So where the question arises, in a criminal case, whether the 
prisone.·s examination was taken down in writing before the 
magistrate, under the statutes of Philip and Mary, it is incum
bent on the prosecutor to give negative evidence to show that it 
was not taken down, for otherwise it will be presumed that the 
magistrate did his duty in taking the exa.uination in writing, as 
the statute directs (=). And, in general, whenever the law pre
sumes the affirmative, it lies on the party who denies the fact to 
prove the negative (a). As where the law raises a presumption 
:1'> fC the continuance of life (b); the legitimacy of childreu born 

\"J 13. N. P. 298. 
(t) Williams v. Tile EllSt llltiia. 

COII/pany, 3 East, 192• 

(11) lIlollke v. BIII/er, 1 Roll. It. 113. 
Sec also It '.. Rogers, 2 Camp. 
654. J>\'Cll v. Millbank, 2 Bl. H. 
U31. 

(or) 10 East,211,and per Dnyley,J. 
ll. v. 'lU!/lIillg, 2 D. & A. 388. l.T pan 
nn indictment under the stat. 42 G. 3, 
c. 107,5. 1, which makes it felony to 
course deer ill any inclosed ground 
\\ ithuut the cons~llt of the (.wner, it 
\\ a~ held, that it \HIS Ilc(;c~,ary tu 

prove the negative of n consent hy the 
uwner. R. v Rogers,2 Camp. C. 654. 
But there the negative was part of 
the description of the offence. Sec 
Vol. II. tit. Quo WAIlR,\NTO. 

0;) R. v. 17111. 0./ Tl1!ynillg, 2 B. 
& A. 386. See Vol. 11. tit. I'm:-
5UMI'TIONS. SETTLEMENT. 

(z) Vol. II. 29. 
«(I) Gilh. L. Ev. 148, cited by Lord 

EllcllLorough, 1 East, 200. 

(b) Vul. II. tit. Dr.A'III-l'tlJl

(;1t£1:. 
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in wedlock (C); the satisfaction of It debt (d). And in general, 
where it has been shown that the case falls wit~lin the scope of 
any general principle or rule of law, or the provision of any 
statute, whether remedial or even penal, it then lies on the 
opposite party to sho',v by evidence that the case falls within an 
exception or proviso (e). 

In civil, and also in some criminal cases (j), the party, in ad
dition to the evidence which he adduces (the probatio inartifi
cialis of the Roman law (9),) is entitled to the aid of the com
ments and arguments of counsel, the probatio artificialis, as 
applied to the evidence in general. The counsel for the plaintiff 
has an opportunity for such comments in stating his case to the 
jury (It). ,Vhcn the plaintiff's case has been concluded, the de
fendant's counsel in his turn observes upon the evidence given, 
and also on that which he intends to adduce; and after the dc-

(c) Vol. II. tit, BASTARDY, 

(d) Vol. II. tit. PUMENT, 597. 
(c) Doe v. Bi1lg/wm, 4 B. & A.672, 

supra. Doe v. llawtlwrn, 2 B. & A. 
101. Where a plaintifl~ for the pur
pose of a\'Oiding a conveyance of 
land, has shown it to be for a chari
t.1blc usc, it lies on the defendant to 
bring himsclf within the exception. 
2 n. & A. 101. 

(J) i. e. in all cases of misdemeanor, 
allll .1lso cases of treason within the 
statute 7 W. 3, c. 3, s. l. 

(g) Quinctil. L. 5, c. B. Accord
ing to the practic\J of the nncient 
ROlllnn law, the advocate was entitled 
to make a perpetual running com
ment upon the testimony of tim wit
nesses, and the documentary evidence 
ns it wns adduced. Formerly, in our 
own courts, the junior as well as the 
senior counsel addressed the jury; 
nnd the fLrm is still preserved in trials 
for high treason. 

(h) The counsel for a plaintiff la
bours under a disadvnntage in colO
menting upon his e\'idence before it 
has becn given; it is frequently hnzar
dous to lay much stress upon facts 
which afterwards may not be proved, 
nnd it not unfrequently happens that 
the proof varies so much from the 
5tatcmclI~ a~ 10 render his comments 

and inferences irrelevnnt, and some
times e\'cn i1Uurious. The sam~ obser
\'ntions apply to the deft nee, where the 
delimdant calls witnesses: his COlJnsel 
addresses the jury upon the case to 
be m:,dc ont lur the defendant, and 
upon the contradiction to be givcn to 
the plaintiff's witnesses hypothetically, 
upon the supposition that all which 
is stated will be proved; he sluuds 
thefclilrc in a most p. ecarious and 
hazardous situation with reference 10 

the plaintHl"s counsel, who is entitled 
to reply, and Ims t'le opportunity of 
commenting on the whole case, not 
conditionully and hypothetieully, sub
ject to the contingcncy that the very 
lilUndntion on which his arguments 
rest mny sink from under him, but 
with a full and cert.1in knowledge of 
all the evidence in the cause. This 
practice not unfrequ~ntly induces II 

defendant's COlllI~cl to waive his de
fence by witnesses, and to rely on the 
infirmity of the plaintiff's case, rather 
thun give his counsel the opportunity 
of replying. This is a practici.> attended 
with considerable inconvenience, inas
much as it frequently excludes from 
the view of ~;IC Court and jury circum
stance, , uich might materially assist 
them in attaining to a correct conc\u 
sion in law and in f.'1ct. 

Arllul1lcl'te 
~ or COUl,~cI. 



366 PROOFS; 

Argument. fendant has exhau~ted his evidep.ce, the plaintifl"s counliel ):eplies; 
of couJlsel. And t1 

lUS each party has an opportunity of commenting upon 
the whole of the evidence~ If the dptendant's counsel merely 
comment on the plaintiff's case,. and adduce no evidence (i), the 
plaintiff's counflel cannot reply, for he has already been heard, 
Where the plaintiff hdduces fresh evidellce in contradiction of 
aome new facts stated by the defendant's witnesses, it is l1nne~ 
cessal'y· to preface such evidence by ObSel'V8.tions; for after the 
defendant's counsel has observed upon the evidence in contradic.,. 
tion, the plaintiff's counsel is entitled to a general reply. And 
in such case the defendant's counsel is not entitled to reeson upon 
the whole of the evidence, but on the subject of contradiction 
only, h8.ving already made his obseI'Vations on the supposition 
that his witnesses would be believed, and his case established. 

Order of Where there are several issues, the proof of some being incum., 
pthroofwhere bent on the plaintiff., and of others on the defendant, it is usual for ere ore . 
~everal the plaintiff to begin, and to prove those which are essential to his 
Issues. case, and then the defendant does the same, and afterwards the . 

plaintiff is entitled to go into evidence to c0ntrovert .the defend
ant'1:I affirmative proofs; the defendant's counsel is entitled. to 
a reply upon such evidence, in support of his own affirmatives, 
and the plruntiff's counsel to a general reply. Where, however, 
there are issues involving different transactions, the proof of 
one of which is incumbent on the plaintiff, and the proof of th~ 
other is incumbent on the defendant, some difference has ()1r 
w.ined· in practice (k), on the question whether the pJruntiff be 
bound to go into evidence, as part of IPs own case, to negative 
the defendant's case, as well as affirmatively to establish his own. 
According to the later authorities he is not bound to enter on any 
such negative evidence in the first instance, but may waive his 
proof until the defendant has exhausted his affirmative evidence 

(i) But if Ihe defendant's counsel 
state facts which he proposes to prove, 
hut afterwards declines to call wit
nesses, the prevalent opiniou seems to 
he, thllt the plaintiff's counsel is en4 

titled to reply. R. v. Bignold, I 

Dow. & Ry. c. 59. In the case of 
Cf''trer v. &do, 1 Mood. & Mal. C. 
86, Lord Tenterden, C. J. held, that 
the allowing a .reply in such n cllse was 

on the part of the J udgo. 
,(k) See Re«~. Smith, a Starkie's 

C. 31, where in an Dction of trespass, 
q. c.f. &C., to which ~he defeudnut had 

pleaded the gel .:ral issue, alld pleas 
of justification, Lord Ellenborouglj 
stated the rule to be, that where by 
pleadwg or by reason of notice the 
defence was Irnown, the counsel fo~ 
the plaintiff was bound to open the 
whole case in chie~ an~ could Dot 
proceed in parts.. And his lordship 
held the same doctrine in the case of 

• 

biUs of exchange, where notice had 
been given of the intention to disputll 
the considerati\>n. Delaney v. Mitchell. 
1 Starkie's C. 439,. See .1,1180 Spooner 
v. Gardiner, 1 Ry. & ~!ood. C. 84. 
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in SUppOlt -of his own 'case. But it}s also laid down; that if the Orderol, 

Plaintiff elect to enter at all into ,Such ne ...... hve evidence in the Ph roof where . r B- tere~ 
first instance, he must then produce the whole of that evidence, ~everal 
and that he cannot in such case be permitted to adduce negative ISsues. 

evidence genera~ly in reply" Where to a declaration for a libel 
the defendant pleaded the general issue, and several pleas of jus
tification, it was held that the plaintiff might if he chose go into 
evidence in the first instance to negative the plea of justification, 
but that he could not go into part of such evidence in the first 
instance, and adduce the remainder in reply to the defendant's 
case (l). And although, where there is bUi one transaction for 
inquiry, the plaintiff cannot split his case, and go into part in 
the first instance, and reserve the remainder by way of reply, 
although there be in fact several issues, as where in an action of 
assault and battery the . defendant pleads not guilty, and son 
n,gsault demesne; yet, if in £Wt the defence consist of distinct 
collateral matter, the negative of which requires no proof from 
the plaintiff in the first instance, it seems, that although the 
plaintiff had notice Qf the defence intended to be set up, it is not 
necessary to go in~ any evidence in answer to that defence, until 
the defendant has, by his proot;· called upon him lor a reply; 
this appears to be a matter of practical conv.enience, subj ect to the 
discretion of the Court(m). It is possible that the defendant 
may not be able·to establish any case, and thus time may be 
saved by postponing the ,plaintiff's reply; besides, until the de
fendant has adduced such evidence, it cannot be known with any 
certainty to what points the plaintiff is to adduce his evidence in 
reply. 

Where the lessor of the plaintiff claimed as heir at law, 
and the defendant as devisee, and the plaintiff proved his 
pedigree and closed his case, and the defendant opened a new 

(I) Brown v. Murray, 1 Ry. & 
Mood. C. 254, cor. Lord Tenterden, 
C. J. His lordship had previously 
Iuled to the same effect in Sylvester v. 
Hall, Sitt. after Trin. July 1825; 
where, to an action for trespass and 
false imprisonment, the defenrlant had 
p!endr.d the general issue, and alst> 
several pleas ·in justification. 

(m) Lort! Tenterden, C. J. has 
adopted this course, and allowed a 
plaintiff to give evidence, in answer to 
a defenct> in an action on a bill, that 

• 

there was DO cODsidelatiOI', after DQ
tice of the intended defence. Sitt. 
after Hil. 1820, at Westmiuster; pro
. vided no suspicion has heen cast on 
.the plaintiff's title by cross-examina
tiOIl of the plaintiff's witnesses. 1 Ry. 
&. Mood. C. 255. Chitty on Bills, 
6th ed.401. See Vol. II. tit. BILLS 

OF EXCHANGIl. Spooner v. Gardiner, 
1 Ry. & ~Iood. C. 84. Lord Ellen
borough usuaU y required the plaintilf 
under such circumstallces to go at 
once into the whole of his case. 

\ 

• 

• 
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case; which the plaintiff answered by eVidence; it .'was held, that 
the defendant was entitled to the general reply (n). From the 
report of 'this case it appears that the whole casewellt to the 
jury on the defendant's title as devisee; the lessor'atitIe as heir 
-being admitted. The title being once admitted, the eff~ct as to 
·the order of proof, seems to be 'the same as if it had not been dill. 
'puted at all; and consequently the whole issue lying upon the 
'defendant, he would be in the same situation with a plaintiff in 
ordinarycBses. And in general, where the proof lies upon the 
defendant alone, the order of proof is reversed, and his counsel 
is entitled to a reply. As 'where the lessor of the plaintiff in eject
ment claims under a will, and the' defendant claiming under a 
codicil, admits the will (0). Or where, in ej ectment, the lessor of 
the plaintiff claiming as heir at law, the deferidant who claims 
under a. will admits the heirship (p). Where the defendant 
brings 'evidence to impeach the plaintiff's case, and also sets up 
an entire new case, which, again, the plaintiff controverts by 
evidence, it seems that the defendant is entitled to a reply by 
counsel, confined to the new case set up by him; for upon that 
relied upon by the plaintiff, his counsel has already commented 
on the opening of the defendant's case; and that the plaintiff is 
entitled to a general reply. 

The defendant will be entitled to begin, where the onus pro
bandi lies upon him, notwithstanding the technical form of the 
pleadings, and although, as it seems, the proof of the amount of 
his damages lies upon th(plaintifF.' • 

Where in an action of trespass quare clausum fregit, the 
defendant, as ,to the force and arms, and whatever is against 
the peace, &e. pleads not guilty; and as to the residue, pleads 

(n) GoodtWe tl. Rroett v. Braham, 
'on a trial at bar; 4 T. R. 497. ' But 
'where the plaintiff in such a case is 
put to proof of his pedigree, it seems 
'to be clear that he may, l!~ his elec
tion, !l0 into proof to controvert the 

'defendant's supposed case, and he 
, would then Le entitled to the generel 
"reply. 

(0) Due d. Corbett v. Corbett, 3 
Camp. 568. 

(p) Fenn v. Johnson, cited 1 Mood. 
& Mal. C. 168 (a). ' Adams on Eject. 

2d edit. 256, n., where Le Blanc, J. 
and Wood, B. 50 ruled on dill"erent 
occa,~ionB. But on anether occasion, 
Gibbs, J. held, that the admission did 
not give the defendant the right to 
begin. Where each pal·ty cit imed ns 
heir-at-law, and the defendant, iflegi
timate, was clearly heir, it was held 
(by Vaughan!' B.) that uu admissioll 
by him, thl'.t unless he were legitimate, 
the lessor of the phiintiff' was the heir--. nt-law; did not entitle the defendant 
to begin. 
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. ajUBtification tinder a right of way, 'the defendant is entitled to ~u.tifica • 

. begin and to rt'lply (q). . \Ion. 

So in an action for a libel, where the only pleas are pleas 
alleging tacts in justification, on which issues arejoined (r). Or 
trespass, where the only plea consists of matter of justification, 
alleging an act of bankruptcy to have been committed by the 
plaintiff, on which issue is joined (s). 

Where issue is taken on a plea in abatement, the proof of the Abatement. 

affirmative lies on the defendant, and it seems that Itt pl'inciple 
the latter ought t<Y begin, for the question as to damages does not 
arise until the issue has been disposed of; the practice, however, 
on this point, has not been uniform (t). 

Upon an appeal against an order of removal it is incumbent Appeal. 

011 the respondents to prove their case, by establishing a settle-
ment in the appellant's parish. Upon an appeal against a poor's-
rate, on the ground that the appellant has no rateable property 
within the parish, the ()nus is on the respondents to prove that he 
has such property (u) there; but if the appellant object merely 
to the quantum of the rate, he is to prove the inequality of such 
rate (w) • . Upon an appeal c.gainst an order of bastardy, the 

• 

respondents must begin (x). 
It lies on a defendant who seeks to br~g a plaintiff within I!.n 

Act which, if the defi:mdant resided within a particular district, sub
jects the plajntiff to a nonsuit, to prove his residence at the time 
of the action brought, by particular evidence of the fact; general 
evidence of recent residence there is not sufficient (y). 

Where there are severalissues on pleas by different defendant;, 
and where one will decide the whole case, but the other ,vill not, 
the fOlmer ougH to be tried first. As whet'e one pleads in 
abatement, and the other pleads to the action (z); or where one 

. (9) Jackson v. Hesketh, 2 Starkie's 
C. 520, per Wood, n. and Bayley, J.; 
the general issue had been pleaded 
originally, but had been withdrawn 
during the assize& (the cause was in 
. the county palatine court), for the 
purpose of giving the defendant's 
counsel a right to reply. S; P. Hodges 
v. Holder, 3 Camp. C. 366. 

(I') Cooper v. Wakley, 1 Mood. & 
Mal. C. 2~8 .. 

(s) Cotton v. 7nurland, 1 Mood. & 
Mal. C. 273. 

(t) See PaS/1/ore v. BOUsfl.Cld, 1 

VOL. I. 

Starkie's C. 296. Ruby v. Horcard, 
2 Sturkie's C. 555. Young v. Baimer, 
I Esp. C. 103; irifra, Vol. II. tit. 
ABATEMENT. 

(u) 4 T. R. 475. 
(w) Ibid • 

(.1') R. v. Knill, 12 East, 50. 
0;) Jones v Kenrick, 8 B. & C. 337. 
(z) Ilnst. 125; Bro. Trial, pI. I, 

pl. 48; 2 Rol. Ab. 627; Bac. Ab. 
Trial, K. But ill a realllction, .... !.tere 
one pleads u plea which ext~r.ds only 
to himself, and the other pleads a plea 
to the action, as that the plaintiff is Po 

1313 

• 

• 

• 
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pleads to the· action, and the other a matter personal to him:
self (a); or where in trespass oce pleads a release, the other 
not guilty, as a justification (b). Where there are many issues 
the Court will at discretion order them to be tried separately (c); 

A plaintiff is not precluded from recovering on any demand to 
which he ~hows himself to be legally entitled, by the allegations 
on the record and the evidence, although his counsel may not, 
in opening his case to the jUl"Y, have insisted 011 that demand. 
Thus, in an action on a policy of insurance with the money 
counts, where the defendant showed that the risk had never com
menced, it was held that the plaintiff was entitled to a return of 
the premium, although no claim had been made to it originally 
by his counsel (d). ' 

It seems to be discretionary in the judge, whether, after the 
plaintiff'has closed his 'case, and the defendant's counsel has 
commenced his address to the jury, the plaintiff's counsel can 
be allowed to go into a new case (e). In a penal action the 
Court will not permit a defect in the piaintiff's case to be 
supplied, unless it has arisen merely from inadvertence on the 
part of the plaintiff's counsel <j). 

2dly. As to the nature, quality, and quantity, of the evidence 
to be adduced by the parties < g). 

In the first place, with respect to the nature of the evidence; 
as the business of trial is to ascertain the truth of the allegations 
put in issue, no evidence is admissible which does not tenl} to 
prove or disprove the issue joined. 

Thus, in an artion of trespass for a battery, the defendant can~ 
not, un~er the general issue, prove that the plaintiff committed 
the first assault, for that is riot the issue (h). 

And as one of the main objects of pleading is to apprise the 
adversary of the nature of the evidence to be adduced against 

bastard, it is immaterial which is tried . . ' . 
first, for the trial of one does not dis-
pense with the necessity of trying the 
other. lb. 

(a) 1 Inst. 124; 2 Rol. 628, pl. 7. 
(b) lb. And it is said that if one 

plead a plea which extends only to 
himself, on one day, and the other a 
plea which extends only to himself, on 
a subsequent day, it shall be intended 
that the first was first pleaded, and it 
shall be tried first. Bl'o. Trilll, pI. 48 ; 
Buc. AL. Trial, J{. 

, 

(c) Kemp v. Mackerill, Sayer, 131. 

(d) Penson v. Lee, 2 B. & P. 230. 

(e) Por La Blanc, J., 1 East, 614. ' 

if) Alldred v. Halliwell, 1 Starkie's 
C. 117; cor. Lord Ellenborough. 

(g) The nature of the e\'idence 
essential to the proof of particulnr 
banes will be considered at large in 
Vol. II. 

(II) See Vol. II. tit. TRESPASS, and 
tit. COLL,\TERAL FACTS. 
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I$l; it is' essential'to the purposes of substantial justice thQtsuch Varianee 

allegations should be supported by corresponding proof. And from d1be 
. I . . recor • 

therefore, In genera ; every matenal and essential allegation, and 
every circumstance descriptive of its identity, must be proved as 
averred. , 

The same reasons which require the cause of action or of cri· 
minal charge to be stated upon the record, require also that the 
alleQ'lltions shall be proved; mere assertion, without corre-o . 
sponding proof, would be nugatory. And as such allegations and 
proofs are to answer certain legal purposes, it necessarily follows 
that it is always for the Court to pronounce whether the facts 
proved satisfY the allegations on the record. . 

As questions of variance are of daily occurrence, it may not be G~ne!B1 
improper, before the decisions on the subject are noticed, to enter prmclple •• 

into a brief consideration of the principles upon which the doc-
trine is founded. With respect to the proof of the facts and cir
cumstances alleged, three predicaments may occur: they are 
either all proved as' alleged, or none of them are proved; or part 
are proved wholly or partially, and the rest are either not proved, 
or absolutely disproved or negatived. The last of thesepredica-
mente is of course the only one which can afford ground for 
discussion. 

Now, considering that all human affairs and dealings are con· 
nected together by innumerable links and circumstances, forming 
one vast context, without any chasm or interruption, and undis
tinguished by the artificial boundaries and definitions of right 
and wrong prescribed by the law, it is in the nature of things 
impossible that a transaction detailed upon the record can be 
identical with the one proved, if the proof vary in the slightest 
particular, be it in its own na1lW~ ,wer so insignificant. 

An 9.ct done at one day or plilce cannot be the same with an 
• 

act done on another day, or at a. different place; a robbery, where 
ten sovereigns were stolen, cannot be the same with a robbery 
where nine only were taken. It is easy, therefore, to see that to , 
require thisj as it were, natural and absolute identity of the aUe-' 
gations and proofs, would be, at the least, highly inconvenient, 
if not wholly impracticable. Hence it is, that an artificial and 
legal identity, as contradistinguished from a natural identity, 
must be resorted to as the proper test of variance; that is, it is' 
sufficient if the proofs, correspond with the allegations, in respect 
of those facte and circumstances which are, in point of law, essen-
tial to the charge or claim. The rules which govern the connec-
tion between the allegations and evidence must obviously result 

B B 2 
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immediately from the principles which regulate the 911eganoi1!l: 
themselves. " .. 

By the rules of law, specific remedies or punishments are 
annexed as incidents to certain defined combinations of circum. 
stances. And in order to the practical application of such reme
dial and prohibitory definitions, it is necessary that the facts'and 
circumstances of each individual case, corresponding with the 
legal definition, but amplified and particularized according to cer
tain technical legal rules, should be detailed upon the record. 
And this principally with a view to the following objects: first 
to apprise the deff\ndant of the specific nature of the claim 0; 
charge which is maqe against him; and secondly, to enable the 
Court to adjudge whether the circumstances stated faU within 
any remedial or prohibitory law, and to pronounce the proper 
judgment if the facts alleged be established; and tltirdly, to 
enable the parties to avail themselves of the verdict and judgment, 
should the same righ!s or liabilitie~ be again discussed. . When, 
therefore, in addition to the facts which are essential to the claim 
or charge, others are alleged which are wholly redundant and 
useless, the legal maxim applies, " utile per inutile non vitiatur ;" 
and as the law did not require the superfluous circumstances to 
1Je alleged, so, although they have been improvidently stated, the 
law in furtherance of its object rejects them, as mere surplusage, 
and no more regards them for the purposes of proof than if they 
had not been alleged at all. ' 

It would be nugatory to require proof of all€gations which are 
wholly impertinent; the identity of those allegations which are 
essential to the claim or charge, with the proofs, is all that is 
material. 

Thus, if it were alleged that A., being armed with a bludgeon, 
and disguised with a visor, feloniously stole, took and carried 
away tlie watch of B., the allegations that A. was armed and 
disguised, being altogether foreign to a charge of larciny, 
would be wholly rejected, and would require no proof on the 
trial (i), 

• 

. The same principle extends much further: ,it frequently hap-
pens that the evidence fails to prove, circumstances not altoge
ther impertinent, but which merely affect the magnitude or , . 
extent of the claim or charge; and here, although circumstances 

, ~re alleged, which, if proved, would have been of legal import
ance, yet, altllOugh the evidence fail to establish the whole of 
what is alleged, the principle adverted, to still operates to give 
, (I) i.e. on an indictment for mere larciny. . , 
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'effect to' what is' proved, to the extent to which it is, proved. The Parti~. ': 
principles which require the cause of action or ground of offence prouf. 

to be stated, are satisfied: the adversary is not taken by sur- ' 
prise~ for no fact is admitted in evidence which is not alleged 
against him; and the Court is enabled to pronounce on the legal 
,effect of the part which is established as true, by the verdict of 
,the jury, and the record shows the real nature and extent of the 
right or liability established. 
. Thus, if A. be charged with feloniously killing B. ofmallce pre
pense, and all but the fact of malice prepense be proved, A. may 
clearly be convicted of manslaughter, for the indictment contains 
all the allegations essential to that charge; A. is fully apprised 
of the nature of it, the verdict enables the Court to pronounce 
the proper judgment, and A. may plead his acquittal or conviction 
in bar of any subsequent indictment founded on the same facts. 
, The same principle applies to allegations' of nnmber, quantity 
and magnitude, where the proof, pro tanto, supports the claim or 
charge. If a man be charged with, stealing ten sovereigns, he 
may be convicted of stealing five; for when it is proved that he 
stole five, evidence is not admitted of a different offence from that 
'charged, but of the same in legal essence, differing only in quan
,tity, and constituting, therefore, a natural but no legal variance; 
no evidence is received which is not warranted by the allegations, 
and the party may afterwards plead his conviction or acquittal 
notwithstanding the variance as to number. 

But the doctrine as'to the sufficiency of partial proof assumes 
that the avidence, as far as it extends, agrees with the allega
tions legally essential to the charge or claim; that is, that :what is 
proved is part of what is alleged, and differs only in quantity or 
extent. In other words, where an allegation is rejected in toto, 
it is assumed that the allegations are divisible, and that the aver
ment in question may be so rejected, without destroying the legal 

, identity of the charge or claim. . 
, It is a most general rule, that no allegation which is descrip- D,escriptive 
tive of the identity of that which is legally essential to the claim Ill.egatlon. 

or charge, can ever be rejected. Were it otherwise, and if proof 
could be admitted which varied from the record, in consequence 
of the omission to prove any allegation descriptive of an essential 
particular, it is plain that the proof would no longer agree with 
the cause of action, or charge alleged,· to any extent; they would 
differ throughout in respe~t of that descriptive allegation) and 
as the proof would be more general than the allegations, it would 
no longer be partial proof of the same charge or claim" but of a. 

11 11 3 
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different and more general one. As an absolute and natul'ltl 
identity oftne claim or charge alleged, with that proved, consists 
in the agreement between them in all particulam, so their legal 
identity consists in their agt;eement in all the particulars legally 
essential to support the charge or claim; and the identity of those· 
particulars depends wholly on'the proof of the allegations and cir
'cumstances by which they are ascertained, limited and described. 
To reject any allegation descriptive ofthat which is essential to the 

. charge or claim would obviously tend to mislead the adversary. 
Thp, Court, in giving judgment on a general verdict, could never 
be sure that those facts had been proved which were essential to 
support their judgment; and the record would afford but very 
uncertain evidence as to identity, should the same matter be again 
litigated. For instance, if in an action for breaking the plain
tiff's close, he were to describe it as abutting on the !;everal 
closes A., B., C. and D., these would all be allegations descrip
tive of that which was material, that is, of the subject-matter to 
which the injury was done, and a variance from anyone would 
be fatal (k); for if the allegation that the locus in quo abutted 
on the close A. could be rejected as immaterial, the other abuttals 
might also be disregarded. Evidence would then be admitted of 
a trespass in an entirely different close; the defendant might 
come prepared to rebut the charge of trespass~ as far as regarded 
the close described, but be wholly unprepared to justify an entry 
into any other close; and the record would afford no evidence, or, 
what is worse, might mislead, in case of future litigation between 
the same parties. So if a man were to be charged with stealing 

, ,a black horse, the allegation of colour, although unnecessary, yet 
being descriptive of that which is material, could not be rejected: 
to admit evidence that he stole a white one would not be to prove 
.a part of that alleged, but to prove an offence in re!!pect of a sub-
ject-matter proved to be different. 

The very omission to prove th~ boundaries in the former case, 
,or the colour in the latter, would be fatal, althpugh different 
bonndaries, or different colour, should not be proved; for neither 
the tresp;1ss nor the larciny prove~ could be considered to be the 
same with that alleged, until the allegations descriptive of iden .. 
tity were proved, that is, whilst the proof was general, but the 
de""ription special; for so long it would be possible that the 
subject-matter proved was wholly different from that alleged (l). 

(k) Supra, tit. TRESPASS; 2 East, 
500. 

(l) Itia otherwise where the suhject-

matter is identified and ascertained 
independently of the additional d~ 
scription, (It where the additional de-.. 
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. It seems, indeed, to be an universal rule, that a plaintiff or P8dal 
prosecutor shall in no case be allowed to transgress those limits 
which, in point of description, limitation and extent, he har, 
preRcribed for himself; he selects his own terms, in order to 
express the nature and extent of his oharge or claim; he cannot, 
therefore, justly complain that he is limited by them; to allow 
him. to exceed them would, for the l'easons adverted to, be pro-
ductive of the greatest inconvenience. . 
, As no allegation, therefore, which is descriptive of any fact or ... 
matter which is legally essential .to the claim or charge, can be 
rejected altogether, inasmuch as the variauce destroys- the legal 
identity of the claim or charge alleged with that which is proved; ! 
'upon the same principle, no allegation can be proved partially, in 
respect of extent or magnitude, where the precise extent or mag
nitude is in its nature descriptive of the charge or claim. 

If in an action or indictment for a nuisance, the wrong be 
alleged to have been continued for twelve months, and proof 
be given that it has been continued for one month only, the 
variance would be immateria1, except 80 far as regarded the 
damagt:s or punishment; for the injury or offence would in point 
of law be the same, whether continued for one month or for 
twelve; the only difference would be in point of duration. 
· But if a contract were to be alleged to serve for twelve months 
for the snm of 121., and proof were to be given of a contract to 
serve for one month for the sum of 1 i., the variance would be 
fatal; the precise time, as well as the precise sum, being essential 
to the contract, and descriptive of the ground of claim. For 
altho:1gh a nuisance continued for twelve months be an offence 
made up of the continuance for ea.ch of the several months which 
make up the twelve, a contract to serve for tw{\lve months for 
121. is.not made up of twelve contracts to .serve for a month 
for 1 i. each month, but each is separate and distinct in point 
of law. 
· The same observations apply to prescriptions, and all other 
cases where precise quantities, sums, duration or extent, are in 
point of law essential to the identity of an ent.ire subject-matter, 
and descriptive of it. 

• • 

• 

· Again, as the. description of facts upon the record must neces- Redundnnt 

sarily be finite and limited, whilst the detail of those facts 4t proof. 

evidence must usually be attended with a multitude of particular 

ticriptiun is Dot essential to the identity 
ofthe subject-matter described; DS if 
• • 

It were alleged that C. D. r.obbeeJ Or 

assaulted .11. B., wearing a black coat. 
See Draper v. Garratt, 2 B. & C. 2. 

Stodqart v. Palmer, 3 B. & C. 2. , 
nn4 

• 
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circumstances connected with them, it is perfectly c1elU.' that wliat
ever minuteness of description may be requisite in stating th~ 
claim or charge upon the record, the evidence to prove those allega_ 
tions must usually be still more particullU.' and circnmstantial, and 

• 

consequently ~hat the proof of more particulars than a.rt> alleged 
can never be material, provided such additional particulars con
sist with those which are alleged. The generality of the allega_ 
tions may indeed constitute a vice in the record itself, but it 
never gives rise to the objection of variance from the evidence, 
unless the subject be of so entire a nature that the matter proved; 
but not alleged, is inconsistent with that which is alleged, and 
disproves it altogether. 

If a man were charged with stealing a hurse, the property of 
John Doe, generally, it would be no objection that on the evi
dence it appeared that there were two persons of that name, the 
elder and the younger; for if he stole the horse of either, the 
allegation would be true. But if he were to be charged with 
stealing the horse of John Doe, and it turned out that the horse 
was the property of John Doe and James Doe, the variance 
would be fatal; for the interest of James Doe, thus proved, but 
not alleged, would show that the ownership was misdescribed 
altogether. 

The general result of these principles and inferences seems to 
be, that in the case of redundant allegations it is sufficient to 
prove part of what is alleged, according to its legal rffect, pro-
vided that that which is alleged, but not proved, be neither e.~sen
tial to the charge or claim (m), nor describe or limit that which is 
essential(n); Rnd provided also, that the facts proved be alone 
sufficient in law to support the chargt> or claim. And that 
redundancy of proof will not be material, unless that which 
is proved, but not alleged, contradict or disprove that which 
is alleged. 

In the first place, it seems that the omission to prove circum
stances which are alleged, but are not essential to the claim or 
charge, which are mere surplusage, and might have been wholly 
omitted, or are merely cumulative, or which operate merely in 
aggravation, or affect merely the extent {)f damages, is Dot mate
rial, provided the circumstances so rejected do Dot operate by 
way of description of others which are material. . 

(m) Per AbLott, C. J., 3 B & C. 
122: t'It is a geneml rule that a 
variance Letween tbe allegation and 
proof will not defeat a party, ulllcss it 

• 

be in respect of matter which if 
pleaded would be material." 

(n) See the observations of ALLott, 
C. J., 2 B. & A. 363 . 
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It is a genem~ rule, that whenever an avel'lnerit may be' wholly SurplnlQge; 

rejected without prejudice to the charge or claim (0), proof is 
unn'3cessary. 

Thus, ,\<hcre a declaration for an injury to the 'plaintiff's reo 
'Versionary interest in land, alleged that the premises were, at the 
time of the injury, and still were, in the occupation of A. B.; 
whereas the occupation of A. B. had cp.ased previous to the com
mencement of the action, the variance was held to be immaterial, 
the possession of A. B. as tenant at the time of the injury being 

, properly described (p). But where, in an action on the case for an 
injury to the reversion, the plaintiff alleged that the house was 
in the possession and occupation of a certain tenant thereof under 
the plaintiff; and the evidence was that the plaintiff was seised in 
fee for the use of the inhabitants of a particular parish, and that 
the house was occupied by paupers, under the superintendance of 
11. person appointed by the parish; the variance was held to be 
fatal, for neither the poor nor the superintendant c,ould be con-
sidered as tenants,to the plajntiff (q). . 

Where the plaintiff, in an action for breach of a warranty 
in selling goods lID6t for saJe, alleged in his declamtion that the 
defendants knew the goods to be unfit for sale, it was held that 
tbp, allegation of knowledge, being immaterial, need not be 
proved (r). 

An averment, in an action by an indorsee against the indorser 
of a bill of exchange dishonoured on presentment for payment, 
that the bill was accepted by the drawee, need not be proved (8). 
. In an action against a sheriff for ~aking insufficient sure
ties on a replevin-bond, in was alleged that the party replevy
ing levied his plaint at the next county court, to wit, at the 
county court holden on, &c. before A., B., C., &c. suitors of 
the court; the evidence was of a plaint levied at a court holden 
before E., F., G., &c. and held to be sufficient; for the allegation 
that the court was held before A., B., C., &c. was immaterial, 
and might have been altogether omitted (t).: 

So where an indictment alleged a robbery to have b~en com
mitted in the dwelling-house of A; B., it was held that a variance 

• 

• 
(0) See the observations of L'lw-

rence, J. in Williamson v. Alli.~vn, 11 

East, 452. The rule is of course other
wise where the averment cannot be 
wholly rejected without also rejecting 
sumething essential to the action. ' 

(p) Vowles v. Miller, 3 Taunt. 137. 
(9) Marfn v. Goble, 1 Camp. 320. 

• 

, (r) Williamson v. Allison, I) East, 
• 452. . 

, (.) Tanner v. Bean, 4 B. & C. 312. 

(t) Draper v. Garratt, 2 B. & C. 2. 

A nd note, that it was rbserl·ed by all 
the Judges that the allegation was 
under a scilicet. 

, . 

, 

, 

• • 

• 

, 

• • 
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as to the' own~r's Dame was immateriPJi as it was not; essential 
to the c~me of robbery that it· should have been committed in a 
dwelling-house (u) •. So if arson be allegerl to have been com
mitted in. ,the night-time(w); , 
.. If an offence at common law be laid to have been committed 

against the form of the 8tatuoo,the allegationmcy be rejected (x). 
· Where the plaintiff alleged, that before the publication of a 
Jibel by the defendant, the plaintiff's carriage came in contact 
with a carriage in which E. S. was riding, and that the accident 
happened without any default on the part of the plaintiff, and 
then alleged a publication of a libel of and concerning the acci
dent; and upon the evidence it appeared that the accident did 
happen through the default of the plaintiff; it was held to be no 
variance so as to bar the plaintiff from recovering as to part of 
the libel not justified, the allegations being divisible, and the 
averment that the accident happened without the plaintiff's 
default being an immaterial circumstance (y). 

So where allegations are merely cumulative. In an action for 
words it is sufficient to prove so much of the words laid in any 
one count as are actionable (z). ' 

Where an information for It seditious libel alleged that outrages 
had. been committed in and in the neighbourhood of Nottingham, 
it was held the allegation was divisible, and that it was sl~lficient 
to prove that outrages had been committed 14 or 15 illiles from 
Nottingham (a). . 
· Where an indictment charges a defendant with composing, 
printing and publishing a libel, he may be found guilty of the 

, printing and publishing only (b). 

• 

, If an indictment for treason charge several overt acts, it is 
sufficient to prove one (c). . 

On an indictment for feloniously forging and causing to be 
forged; the prisoner may be convicted of either.' 
· Where a declaration under the Bribery Act alleged that the 
bribe was to induce White to vote fOl' Mr. Lockyer and Lord 

, . 
• 

(u) Pyc's case, East's E. P. C. 785; 
Johnston', case, ibid, 786. 
, (111) R. ,V. Minton, East's P. C. 
1021. , 

, (x) 5 T. R. 162; 4 T. R. 202; 1 

Saund.135,o·3· _ 
(y) Lord Churchill v. Hunt, 2 B. 

& A. 685. 
(z) Compagnon v. Martin, BI. 794. 

R. v. Drake, Salk. 660; Dy. 75; 

Bardr.470. Flower v. PedlC!J, 2 ESII. 
C.491. Secus, where the words alleged, 

• 
but not proved at all, qualify those 
which are proved., 

(a) R. v. Sutton, 4 M. & S. 532. 
(b) R. v. Williams, 2 Camp. 507. 

R. v. Hunt, ib. 583; ~ East's P. C. 
515,516. 

(c) Fost. 194. • 

-

• 
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:EqmOnt, it was held to be sufficient to prove that the bribe w::... Proof or , 
~ 

.to give his vote for Mr. Lockyer (d). part. 

. In an action by the husband for a malicious prosecution of the 
husband and wife, tbe. plaintiff is entitled to recover in respect 
-of a malicious prosecution of the wife (e) •. -

In an action against the sheriff for suffering the husband and 
wife to escape upon an execution founded on a debt due froni 
the wife before coverture, the plaintiff is entitled to recover, on 
proof that the husband alone was taken in execution, and suffered 
to escape (f). . 
. If a plea allege two matters, either of which amounts to a 
justification in trespass, it is sufficient to prove one, though the 
whole be put in issue by the general plea of de i1yuria (g). 

If the defendant avow for rent and a nomine pam.m together, 
without alleging any demand of rent, the avowry is good for the 
rent, though it be ill for the penalty (k). 

• 

And not only may merely useless and cumulative avemlents be Aggrava

rejected, but so also may averments which are material by way tion. 

of aggravation, provid~d they be not essential to sllpport the 
charge or claim, or desCl'ibe or limit that which is essential. As 
in civil cases, where ma.tters are alleged in aggravation of trespass 
or slander, or other ground of action. 

Thus, if in trespass quare clausum fregit, the plaintiff allege 
that the defendant is an inferior tradesman or dissolute person, 
although he fail in the proof, he is still entitled to damages for 
.the trespass (i). 

So on indictments for special and aggravated offences, includ· 
ing more general ones, if the prosecutor fail in proving the cir
cumstances in which the aggravation consists, the defendant may 
still be convicted of the inferior and more simple offence (k). 

Under a count against a sheriff for a voluntary escape, the 
plaintiff is entitled to recover if he prove a negligent escape (I). 
, . 

(d) Coombe v. Pitt, 3 Burr. 1586. alleged that the defendant rescued 
'. (e) S~ith v. Hiron, Str. 977. goods which bad been seized by the 

(j) Roberts 4' Uz. v. Htrbert, 1 Sid. prosecutors, who were baililTs, under 
a writ offieri.facilu and warrant, and 

p; B.N. P. 299· . upon motion in arrestofjudgmentthe 
(g) Spiubury v. Mickktlnoaite. I iudictment was held to be bad for not 

Taunt. 146. setting out tbe writ, the Judgment was 
, (11) 1 Saund. 286; Hob. 153 j B. lUTested, altbough the Coun held that 

N, P. 56. aD indictment would have lain for the 
(i) Pallas v. Rolle, HI. goo. singlo battery. B. v. _ Wts!bu'l', 8 
(k) erim. Plead. 323, 2d edit. Mod. 357· 

Maadly'. rase, 9 Co. 676 j Co. Litt. (l) BoruQQUS v. WaiAer, 2. T. R. 
:182, a. But where an indictment 126. . ' 

, 
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In the· case of Coombe v. Pitt (m), LOrd. said, "In 
penal actions, the material fact must be charged, and a fact must· 
be proved in such a manner that all thos~ consequences will fol
low the verdict which ought to attend it. But aggravations, and 
all circumstances that, do not vary the offence, are out of the 
case· as to the necessity of proving them." 

So in general a variance as to the extent of the damages alleged 
is immaterial. 

If a plaintiff declare on a policy for' a total 1085, he may 
recover for a partial loss (n). . 

So if a plaintiff prove part of his breach of covenant (0) or 
promise (p). 

But here, as in all other cases, although the omission to prove 
that which operates merely by way of aggravation will not be 
fatal, yet pa1·t of that which is alleged, and which is sufficient to 
support the charge or claim, must be proved. 

The plaintiff, in an action of covenant, alleged that tlle.defen-
, 

dant had not treated the farm in a husbandlike manner, but on 
• 

the contrary thereof had committed waste. The defendant pleaded 
that he had not committed waste, &C., and issne being taken on 
this plea, it was held that the plaintiff conld not go into evidence 
to show improper treatment of the farm, short of the commission 
of waste (q).' , 

Here it is to be observed, that as the only breach in issue was 
the commission of actual waste, a term of known legal import, 
acts of bad husbandry not amonnting to acts of waste could not 
constitute any part of the breach in issue •. 

, 

Again, a mere variance as to number, magnitude, or extent, is 
not material, unless the quantum be descriptive of the nature of 
the claim or charge. 
. If a defendant be charged with engrossing 1,000 quarters, he 
may be convicted on proof of having engrossed 70() quarters (r).~· 

If Ii plaintiff declare in ejectment for a fourth part of an estate, 
,he may recover a third of one-fourth part(s). 

In an action of waste for cutting down trees, it is sufficient to 
prove that the defendant cut down part of the nllmberalleged(t)~ 

. (m) 3 Burr. 1586. . 
(n) Gardner v. Croaadale, Burr. 904. 

Nicholson v. Croft, Burr. 1188; BI. 
198. And see Goram ,v. ~eting, :& 

Saund. 21)5. See also Sleven. v. 
Wnistler, Vol. II. tit. TRESPASS. 

(0) Burr. 1907; Bl. 200. 

, 
• 

(p) Burr. 914. 
. (q) Hanis v. Mantle, 3 T. R. 307. 

(r) Yare v. Austen, Lane, 59. 
(,) 1 Sid. 239; 1 Burr. 330. 

• 

• 

(t) 2 11.011. Ab. 706; Co. !.itt. 
:a82, a.; Hob.,53. '. .• 
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" " So in an action to recover double the value of goods ftaudu- 811ID!,.!CC. " 

lently removed to avoid a distress for rent, the quantum of rent . ' 
alleged to be due is immaterial (u)." " 

If a defendant avow for half a year's rent in arrear, he will'be 
entitled to a verdict, though he prove but· a quarter's rent in 
arrear (x). 

Proof of the tender of a larger sum will support an allegation 
of the tender of a smaller sum (y). 

On an indictment for taking illegal brokerage, i.e. more than 
108; in the pound, it is sufficient to prove that the defendant did 
in fact take more, without proving the precise excess as alleged, 
although it be alleged without a videlicet (z). 

So on an indictment for extortion, alleging that the defendant 
extorted 208., it is sufficient to prove that he extorted 18. (a). 

In debt for using a trade without having served 'an apprentice
ship, it was held that the whole time laid in the declaration need 
not be proved; it being alleged that the defendant forfeited 408. 

for every month (b) • 
. In an action of debt under the stat. 4 G. 2, c. 28, for double 
the yearly value ofland held over(c), or for treble value for not 
setting out tithes, under the stat. of Ed. 6,(d), a variance in the 
value is immaterial, the action not being for a precise sum, but 
for a sum in proportion to the value or damage found by the 

" • JUry. 
In actions of trespass and replevin, if the defendant succeed 

in establishing his justification to the smallest extent in point 
ofnumbel' or quantity, he will be entitled to a verdict, although 
a trespass be shown to a much greatE'::- extent (e). 

The position, that a mere variance in point of extent or mag- Divisibility 

nitude is not material, assumes the divisibility of the subject- of aver-
. ments. 

(u) Gwinnett v. Phillips ~ others, (9) Vol. II. ThNDER,779. 
3 T. R. 643. (z) R. v. Gilham, 6 T. R. 265. " 

(z) Harrison v. Bal'7lby, 5 T. R. 248. " (a) Per Holt, C. J. R. v. Burdett, 
Forty v. Imber,6 East,434; 1 Saund. Ld. Raym. 149. 
"~85; Moor, 281; Salk. 580; B.N.P. (b) P(J(Oell, q. t., v. Farmer, Peake's 
56. Secus, if he has title to two un- C. 57. 
divided parts of the rent only. Ibid. (c) Doe v. Jackscm, Dougl. is,. 
Supra, 1296. But in stating a demise" 704. 

• 
be callnot narrow the rent. Where (d) Doug. 704. 
the plaintiff declared in debt for rent, (e) Vol. II. 820. And see Sloper v." 
s,wriug a lease rendering 151. per Allen, 2 Roll. Ab. 706; B. N. P.299. 
nunum, and proved a lease rendering D(J(On's case, 4 Rep. 29, b. Gray's 
15/. and three fowls, the variance was case, 5 Rep. 79. Brook v. Willett, 2 
held to be fatal. Sands v. Ledger, Ld. H. B. 224. Rogers v. Allen, 1 Camp. 
Raym.792; _ 313: 

" 

" 
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matter, and does not apply in any casewhete ilie precise SUln 
quantity or magnitude alleged, is put in issue by the nature of 
the claim or charge (j). 

It is an universal rule, that whatever is wholly surplusage, and 
might have been simck out on motion, need not be proved (9); 
And it seems to be clear in·'principle, that upon thequestioD, 
whether a particular averment can be rejected, regard is rather 
to be had to the nature of the averment itself, and its connexioJl; 
with the substance of the charge or claim, than to the mere 
formal manner in which it is averred. 

And it seems to follow, that if averments be in their own nature 
divisible, supposing .them to have been separately averred, they 
ought still to be so considered, although they be inseparable as far 
as the mere language of avennent is considered, being connected 
together in one entire phrase or sentence. 

The operation of this principle is in effect admitted and esta
blished in the most simple instances. If a man be charged with 
stealing twenty sovereigns, he may be convicted of stealing 
ten; the allegation is therefore considered to be divisible, al. 
though no part of the sentence can be omitted without destroying 
the whole, and although the ten sovereigns proved to have been 
stolen are inseparably connected, as far as language is concerned, 
with the remaining ten. 

So, in numerous instances, allegations combined in the same. 
sentence have been considered to be divisible and separable, when 
they are so with reference to the legal essence of a particular 
charge. Thus a prisoner charged with burglariously and felo
niously steaiing, may be convicted of feloniously stealing, should 
the evidence fail as to the burglary. 

A defendant charged with composing and publishing a libel 
may be found guilty of publishing only. 

So a general averment, including several particulars; may be, 
construed Teddendo singula singulis. 

An averment that particular lands are in the occupation of 
A., B. and 0;, is proved by evidence that the lands are in their 
~everal occupatiollf? (k). And an allegation that lands are situ
ated in the parishes A. and B. is satisfied by evidence that 
p~rt is situate in the parish A. and part in the parish B. (i). 
-
. (f) lnfl'a, 383. Grant v. Astle, 

Doug. 7°3, in not. In re Gilbert v. 
Stanislaus, 3 Price, 54. 

and of the Judges, in Hoor v. Mills,: 
4 M.& S. 470. . 

(h) Pool v. Court, 4 Taunt. 700 . 
(I) Gpodtitle d. Bremridge v. Walfer,· f.g) See Lord -Mansfield's observa

tions, in Brist(l(J} v. Wrigltt, Doug. 642; 4 Taunt. 6,1. . 
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.. Where a decliuation for a false return to a fieri faciaB against Divi.iblllty' 

the goods of A. and B. alleged that A. andB. had goods within ::!'e~~:~-
the bailiwick, it was held to be to prove that either of 
them had, the averment being severable(k). 

The plaintiff declared for a disturbance of his right of common, 
alleging that he was possessed of a messuage and land, with the 
appurtenances, and by reason thereof ought to have common of 
pasture; and it was held that the averment was divisible; and 
that proof that the plaintiff was possessed of land only, and en
titled to right of common in respect of that land, was sufficient to 
entitle him to damages pro tanto(l). 
. The distinction is now established between matter of subctance Distinction 

and matter of description; the former requires to be substantially ~e:~:~~ of 
proved, the lattel' to be li·~~rally proved (m). And therefore, where substance 

the declaration against a shenff for a false return, stated that. the :~~;Jo~~
plaintiff, in Trinity term, in the second year of the reign of king 
George the 4th, recovered by the judgment of the Court, as ap-
pears by the record, and the proof was of a judgment in Easter 
term, in the third of George the 4th, it was held that the variance 
was not material (n). . 

In the next place, it is clear that no averment of any matter Descriptive 

esSential to the claim or charge can ever be rejected (0). And :~~~:~i~~s 
this position extends to all allegations which operate by way of rejected. 

description or limitation of that which is material. Let an aver--
ment of this kind be ever so superfluous in its own nature, it can 
never be considered to be immaterial when it constitutes the 
identity of that which is material (p). 

Thus where the plaintiff, in an action against the sheriff fol' 
(k) Jones v. Clayton, 4 M. & S. 349. 
(l) Ricketts v. &lwe!/, :3 B. & A. 

360; vide; 389, note (n). 
(m) P .x1dart v. Palmer, 3 

.B. & C. !o. 

(n) lb. "There are two Idnds of 
allegations: one ofmatterofsubstance, 
which must be substantially proved; 
anotber, n matter of description, which 
must be literally proved." Per Ld. 
Ellenborongh, J. in PU7'cell v • • lTac
!lamara, 9 East, 160. 

(0) A decl8l'ation in debt for rent 
on n lease for years, payable at four 
terms, viz. the Annunciation, Midsum
·mer, Michaelmas, and the Nativity, 
showell that the rellt was in arrear for 
one whole year, scilicet, it festo An-

• • lIunactlOfils, 40, usque ad f6stum 

Aununciationis, 41, a retro fuit. Af
ter verdict for the plaintiff, 011 non 
debet pleaded, the Court held that the 
declaration was ill; for a exclndes 
the first feast of Annunciation, and 
usque excludes the last, and if the vi:, 
should be "oid, there is no allegation 
when the year began. Umble v. l!'is/wr, 
(;ro. Eliz. 702. 

(p) Vide SUpr(l, 373. An indict
ment fur stealing n note alleges that it 
was signed by A. B., pronf i~ material. 
R. v. Cromer, Russ. & Ry. C. C. L. 
14. But it seems that whenever a 
sufficient description hns once been 
given, a mere further useless nnd un
necessary allegation need 1I0t be 
proved. Draper v. Garratt, 2 B. & C. 
2. Stoddart v.Palmer, 3 B.& C.:1. 
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taking his lessee's goods in execution without leaving a year's 
rent, alleged that. the rent was payable by four quarterly pay .. 
ments, it was held that this allegation, although unnecessary, 
must be proved (q). Here the necessary averment that rent was 
due was limited by the allegation to rent payable quarterly. 

, 

• 

-

• 

• 

The plaintiff, in an action against his lessee for negligently 
keeping his fire, per quod the premises were burnt, alleged that: 
he was tenant under a demise for seven years, whereas he was 
but tenant at will (r), and the variance was held to be fatal. , 
Here the injury was to the plaintiff's reversionary interest: the 
fact of tenancy was essential; and the averment that it was a 
tenancy under a demise for seven years operated as a limitation 
and description of that which was material. 

Where a common informer, in an action of debt against a she. 
riff's officer, in his declaration alleged a judgment, and a fieri 
facias upon that judgment, it was held that he was bound to 
prove the' judgment as well as the writ, although it was unneces
sary for the plaintiff to have alleged the judgment at all (s) • 

Here again the allegation of the judgment, which was imma
terial, operated by way of description and limitation of the writ, 
which was material • 

So in an action for double rent on the statute (t), where the 
declaration alleged a lease for three years, and it appeared in 
evidence that the lease being by parol was void, and that the 
defendant was but tenant from year to year (u). 
, In trespass every part of the description of the place is ma
terial (x). 

All these cases, some of which appear to have been carried to 
an extent scarcely warranted by general principles, were decided 
, 

on the ground, that as the superfluous and unnecessary matter 
limited and described that which was material, it thereby became 
part of that which was material, and could not be rejected. 

, 

(q) Br~tO'lO v. Wrigllt, Doug!. 640. 
Note, that this was a variance in the 
statement of a contract unnecessarily 
alleged. See Lord Kenyon's observa
tions in Gwinnett v. Phillips, 3 T. R. 
645. He there suys, "I have heard 
both in and out of court, that the doc
trine in Bristow v. Wright must be 
confined to' contracts." So where a 
declttrntion lor illegally insoring a lot
tery-ticket falsely alleged the consi
deration to be 43l. 2 s., although no 
allegation of consideration is neces
sary. Pbillips v. Mendez da Costa, I 

Esp. C. 59. But see the Earl oj 
Northumberland's ClUe, B. N. P.55; 
Yelv. 148. 

(r) Cwllipp v. Rundle, Carth. 202; 

Doug!. 643. 
. (s) Savage,q. t., v. Smith, 2 BI. 1101, 

cited by Lord Mnnsfield, in Bristow 
v. Wright, 'Doug\. 643. 

(t) II G. 2, c. II.', s. 18. 
(II) Shute v. Hornsey, K. B. Eust, 

19 G. 3, cited by Lord Mansfield, 
Doug. 643. 

(x) Per Lawrence, J., 3 Taunl. 139. 
See Vol. II. tit. TRESPASS. 

, 
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, Lord . in the case of Bristow v. Wrigltt( y), in citing Descriptive 

the three last cases, observed that they were strong ones, but ~!~~~~1~:8 
that 'they were authorities for t1>e doctrine there laid down, as to rejected. 

the distinction between material and impertinent averments. He 
added, that he believed that the doctrine stood right, and upon 
the best footing, as it might prevent the stu6ing of declarations 
with prolix and unnecessary matt.er, because of the danger of 
failing in the proof, and might lead pleaders to confine them-
selves to state the legal effect (z). 

, Wherever precise sums, quantities or magnitudes, are esseritial 
to the nature of the charge or claim, a variance will be fatal; as 
where they are descriptive of a contract, prescription, or written 
instmment. 

In the case of Grant v. Astle (a) the declaration alle6ed a cus
tom for every customary tenant to pay a reasonable fine on his 
admission, to be assessed by the lord; that a certain tenement 
was oflarge annual value, viz. of the annual value of 23l. 8s. 9d.; 
tliat the lord had assessed 461. 17 s. 6 d. as a fine for the de
fendant's admission to the tenement, and that this sum was rea
sonable. It appeared on the evidence that the fine should have 
been only 46l. 4 s. 3 d., that sum being two years annual value; 
. aOlI it was held that the evidence did not support the declaration, 
for the plaintiff had no right to recover any thing hut the sum 
assessed, for the duty arose upon the assessment, and that by 
the evidence appeared to be illegal (b). 
. In an action for a fall:le and deceitful representation of the 

annual returns of a business sold to the plaintiff, it was held tbat 
an avennent tbat the returns amounted to a particular sum was 
material, and must be proved, although the sum be alleged 
under a videlicet(c). 

Where the lessor of an estate to A. B. declared in covenant 
against the defendant as the assignee of all the demised estate, 

-(y) Doug. 643. 
(z) See also The Dean and Chapter 

of Rorhester ' .• Pearse, 1 Camp. 460. 
..4. B., Dean of Rochester, and the 
Chllpter, declared for the use and 
occupation of premises held by the 
defendant, by the permission of the 
said dean aud chapter; it apPl!ared 

. that the premises were occupied before 
..4.. B. was denn. Lord Ellenborough 
nonsuited the plaintiff; and the Court 
of K. B. were afterwards divided upon 

VOL. I. 

• 

the question, whether' die variance 
was fatal. 

(a) Doug. 703, in n • 
• 

(b) Note, that the vice in this case 
was in the assessment itself, and could 
not; have. been. aided by the- mode of 
pleading. And see Titus v. Pel'kins, 
Skinn. 247; Carth. 13; 3 Lev··:J49·· 
255; 3 Mod. 132 .. 

(c) Gilbert v. Stanislaus, 3 Plice, 
54. 

c c 
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and on Ii traverse of .tbe .. assignment; as in the· said declaratibn 
mentioned, it appeared in evidence that the defendant was a8-1 

signee of part only of the demised estate, the variance was held 
to be fatal (d). 

The question, whether an averment is to be considered to be 
descriptive, and therefore material, depends principally Upon the 
nature of the averment itself, and the subject-matter to which it 
is applied. But, 2dly, in many instances tlte law pronounces 
averments to be merely forma~ which would otherwise, according. 
to the ordinary rule, be deemed to be descriptive. 3dly. In other 
instances, again, the question depends upon the particular and. 
teclmical mode in which the averment is fra.med. . 

In the first place, whenever an allegation limits and narrow, 
that which is essential, it is necessarily ~escriptive. 

Instances of this nature most usually occur in the description. 
of written instruments and matters of contract and prescription. 

In the description of libels or other written instruments (e),. 
which are set out according to their tenor, every part necessarily 
operates by way of description of the whole; for the libel alleged 
cannot be the same with that proved, when they vary as. to any 
part, however unimportant (j). . 
. Averments which apply a libel t.u a particular subject-matter, 

are ill their nature descriptive of the legal injury; for that 
depends upon the injurious nature of the meaning conveyed, 
which frequently arises wholly from the external facts to which: 
the terms of the libel are made to npply by proper averments. 
The application, therefore, of the libel to those facts is descriptive· 
not of the libel but of the injury (g); and consequently a failure 

(U) Hare v. Cator, Cowp. 766. 
(e) Infra, 418. 
(f) Supra, 373· . 
(g) Val. II: tit. LIBEL; and see 

Ter.sdale v. Cl~ment. 2 Chitty's R. 603. 
So in an acti~n for words spoken of an. 
attorney with reference· to Ii former 
cause, the :lfoceedings in tliat cause 
muet be proved. Parry v. Colli., I 

Esp. C. 
The question, whether partial proof 

of the matters connected with the 
'Jibel by means of an I,,'elmcnt, be 
sufficient, must, it seems, depend npon 
the nature and quality of the subject
matters 80 connected. If the allega
tions altogether form one entire sub-

ject-matter, a contract for instance, 
then no part can be rejected; forthe 
contract being essential to the par
ticular injury, every part of it is, 
essential and descriptive. Un the 
'other hand, where the subj6ct-matters 
of nnd concerning which the libel is 
alleged to hav.e been published are in. 
their nature cumulative and divisible, 
there, i~ should seem, that in prin
ciple. such allegations are divisible. 
If, for example, it were alleged, thnt 
before the publication, &c. M. N. had 
committed three several highway rob
heries, and that the defendant pub
lished of and. concerning the plaintilf, 
nUll of and concerning tho be robberies, 

co 



VAlirA!'lCE. : :in, 
, 

, in proVing the 'application' to onc of'several facts previously stated, 
is not a variance from' the alleged libel, but only an omission to 
prove part of the inJury.. . . . 

And where a wrltten lUstruroent IS not descnbed by Its tenor, 
but merely according to its substance and effect, if more be alleged 

this libel: "..4.. B. was accessory to 
,M, N." innuendo in the commission of 
the said robberies. If on the trial it 
was proved that M. N. had committed 
twO robberies only, the injury would, 
it seems, be proved pro tanto as al
leged; for as fur as regarded the two 
robberies, it WitS truly alleged that he 
published the libel of and concerning 
them, and with the intent alleged; 
and although it is also averred that 
the Jihel was published of and con
cerning a third robbery, liS well as 
of and concerning the two, yet that 
a1lrgatioll seems to be rather cumu
lative than descriptive in its nature. 
The substance of the complaint is, that , 

the defendant charged the plaintiff 
with being accessory to three rob
beries,and the proof is that he charged 
him as being accessory to two of 
them. If, indeed, the allegation hnd 
been, that by tbe terms of the libel 
itself the defendant chnrged the plain
tiff as accessory to the three, the 
variance would huve been faral, for 
this wouid bave been to misdescribe 

• 
a written instrument. No question, 
however, of this naturo arises: the 
declaration truly states the instrument 
itself; the variance ill merely as to the 
extent of its application and injurious 
etrect, and these are divisible in their 
nature. If in such a case, previous to 
tbo statute emibling the defendant to 
plead severnl matters, three robberies 
had been in fact committed, and tho 
defendant could have proved that the 
plaintiff was accessory to one, he must 
have pleaded his justification to that 
elteut'specially, and pleaded not guilty 
to tbe residue; and the facts alIel!ed 
• b 

In the declaration being pro ... ed on tho 
one band, and tbe justification on tho 

other, the plaintiff would, it seems, 
have been entitled to a verdict, having 
truly ueclared that the libel was pub
,Ii shed of and concerning 'the three 
felonies, and the justi6cation extend
ing to one only. In the case of Lord 
Churchill v. HUllt, 2 B. & A. 685, su
pra, 378; and R. v. Suttqn, 4M.&S~ 
532, the prefatory allegation seems 
to bave been considered to be di
visihle. The ordinary allegation in a 
declnration for a libel, that the de
fendant published it of and concernin~ 
the matter aforesaid, is not descriptive 
of the libel, and does not render. proof 
necessary that it was concerning all 
the matters previously alleged; and 
therefore, where it was alleged thnt , 
money had been applied in furtherance 
of a prosecution against ltI., and that 
the defendant published the libel of 
and concerning the matters nforesaid, 
with intent to charge the plaintiff with 
a frnudulent application of certain 
money, and it appenred on reading 
the alleged libel that the charge was, 
thot the plaintiff had after the ter
mination of the prosecution misnp
plied the money, it was held that the 
variance wus not materinl. lIfay v. 
Brown, 3 B. & C. U3. And see It 
v. Horlle, Cowp. 72. 

III the case of «wis v. Walter, 3 
B. & C. 138, where the declaration 
alleged that the defendant published 
a libel of and concerning tho plaintiff, 
and of nod concerning him ill his pro
fession of an attorney, and the plnintiff 
on the trial failed to prove that the 
libel was published of him as an 
attorney, it was held that this was 
sufficient, the publication being action
able without reference tu professional 
charactel·. 

cc2 

, . 
De~crjptiie 
alleg~tiolls . 
cannot be 
rjected. 



Deacrlpti1'e 
allci!stlons 
canllot be 
rejected. 

Contrnct. 

• 

Prrscrip_ 
, 

11011. 

388 PROOFS: 
• 

in substance and effect than the legal construction of the instru. 
ment wal1'aIlts, the variance will be fatal, although the allegation 
on which the variance arises was impertinent (h). 

In cases of contract, the al1egations of sums, magnitude and 
duration, are usually, in their very nature, essential to the iden
tity of the contract; they are therefore descriptive, and must in 
general be proved as laid (i), unless the mode of averment show 
that the party did not profeas to state the sum, magnitude, num
ber, &c. precisely. 

Where an action of tort is founded on a contract, a variance 
from the 'contract alleged will be as fatal as in an action on the 
contract itself(k); for the tort founded on the contractr.annot be 
the same unless the contract be the same. 

As a contract is in its nature eniire, not only will a variance in 
omitting to prove the whole consideration as alleged, be fatal, 
but so also will an omission to prove the whole of the promises 
alleged to be founded upon that consideration, although the plain
tiff prove the promise, and the breach of it, for which damages 
are sought to be recovered, . and although it was unnecessary to 
state any other promise than that alleged to be broken (1). 

As a prescription is founded on a supposed grant, and is there
fore entire, for the subject-matter granted must necessarily be 
descriptive of the gI'ant itself, it follows that partial proof of that 
which is claimed by the prescription is insufficient, although the 
proof fuil only as to part which is not material on the trial. Thus 
where the defendant in an action of trespass prescribed for a 
right of fishery in four specified places, but proved the right to 

. exist in three of them only, the variance was held to be fatal, 
although no trespass was proved in the excepted part (m). 

• (h). Vide irifra, V'&RIANCE, Written 
IliltrullIent, 418. 

(I) Supra, 385iVol. IT. 46. 77. Gwin
nett v. Phillip',3 T. R. 646. King v. 
Pippett, 1 T. R. 240. A special count 
ill aasump,it for not paying a deposit on 
the purchase of lands, averring that the 
defendant became the purchaser of 
divers (to wit, two lots), for divers 
sums of money, amounting in the 
whole to a large sum ormoney (to wit, 
&c.), is not proved by evidence of th~ 
purchasing of two different lots, though 
upnn the same terms; tor the agree
ments ;U'O separate in law and fact. 

I;: 

James v. Slwre, 1 Sturkie's C. 4:16; 
Vol. II. 872. 

(k) Weall v. King, 12 East, 45:l i 
Green v. Greenbank, 2 Marsh, 485. 
Lopez v. De Tastet, 1 B. & B; 538. 

(I) Vol. II. 46, 47. It is otherwise 
where the law implies a promise, as in 
the case ofindebitatUlnuump.it. Webber 
v. Tivill, 2 Saund. 121; Vul. II. 57. , 

(m) Regers ond other, v.Allen, I 

Camp.309. Heath, J. overruled the 
objection; but the Court of King's 
!Jench afterwards granted a Dew trinl, 
See also Rolheram v. Gr[~II, Nay, 6'7; 
CqTl!Jcrs v. Ja&k801l, Clay. Ig. 
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So a. preseription for n right of common, as appurtenant to a Prelrcrip. 
• 

messuage and land, with the appurtenanhl, would not be sup- lIOn. . 

ported by evidence of a prescriptive right a{>purtenant to the 
land only (n). 

An allegation of an absolute prescription or custom is not 
proved by evidence of a conditional or limited one (o}. 

A prescription to have pot-water out of a river is not proved 
by evidence that he ought to have it, paying 6 d. yearly (p). 

So a justification by the lord of a manor, under a custom that 
the lord should have the best beast on the tenant's death, is not 
proved by evidence that he ought to have the best beast or 
good (q). 

But the proof of a more ample right than is alleged will not Descriptive 

destroy the identity of a prescription, any more than it would averments. 

the identity of a grant, for the fact that more was granted tJlan 
is alleged does not disprove the allegation that so much was 
granted (r). 
. In actions also of tort, not founded on any contract or prescrip- Action. or 
tion, the question, whether an allegation be or be not descriptive, tun. 

is one for the discretion of the Court, exercised upon the nature 
and circumstances of the particular case. 

If the allegation limit and confine that which is material, the 
latter can never be available to any greater extent, for an aver
ment which limits and restrains in point of magnitude or extent 
is always so far descriptive. So it is if the allegation limit the 
quality of that which is material. . .. 

In cases of tort, it is sufficient to prove part of that which is 
alleged, and the only question is, whether ilie allegation be divi-

(n) See Ricketts v. Salwey, 2 B. & 
A. 360; supra, 383. And see Yarly 
•• Turnock, Palmer, 26g. Sir Miles 
Corbet's case, 7 Co. 5. Hickman v. 
TAorne, Freem. 211. Pring v. Henley, 
B. N. p, 59. Kingsmill v. BuY, 9 East, 
185. It was there ailcged as II cus
tom in II manor, that the lord imme
morially, until the division of u certain 
tenement into moieties, had II heriot, 
and that aftl3r the division he had II 
heriot for each moiety; and it was 
held, that the whole heing one custom, 
was disproved by evidence of a divi
sion within the time of memory. 
Where it was alleged that II vestry 
had immemorially consisted of a cer-

taiD number of select persons, it was 
held to be necessary to prove dInt it 
hall consisted of a definite number. 
Berry v. Banner, Peake's C. 156. 

(0) Gray'lease. 5f~0. 78 b. 
(p) In a Devonshire case, cited by 

Popham, C. J. in Grug" Ca!e, 5 Co. 
78 b. 

(q) Adderl!! v, Hart, Trin. 4Geo. 1. 
An avowry for II heriot ill kind is not 
supported by evidence of a right to 
a sum assessed in lieu of a heriot in 
kind. Par!..;n v. Radcliffe, 1 B. & P. 

393· 
(r) Johnson v. '1'I.orotlghgood, Hob. 

64. Bushu'Ood v.Bolld, Cro. Eliz. 72Z; 
B. N. P. 29. 
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sible, and capable of partial proot; or be of 80 entire a nature 
that it cannot be separated into parts (8). , 

Several of the decisions on this head ha va already been re-
ferred to (t). . . 
. An allegation as to the character in which the plaintiff sues, or 
his title to ,damages, i~ usually in its nature descriptive, and re
quires proof, although it was superfluous. As where in an action 
for slandering a man in his profession or office, his appointment 
is unnecessarily alleged (u). 

Where the plaintiff stated that he was proprietor and editor 
of a newspaper calumniated by the defendant, it was held to be 
insufficient to prove merely that he was proprietor (x) •. 

Where the issue was, whether J. S. devised to J. N. and his 
heirs, or not, and the jury found that J. S. devised to J. A. for 
years, remainder to J. N. in fee, the Court adjudged quod non 
devisavit modo et f()7"ll1/J, (y). . 

Where the declaration against the maker of a promi.ssory note, 
payable to the bearer, unnecessarily alleged an indorsement by 
the payee, it was held that the plaintiff was bound to prove it (z). 

If a party unnecessarily allege a specific title, he is bound to 
prove it, on a traverse taken (a). . 
· Matter of inducement, it is said, need not be precisely 
proved (b) • 

· (s) See Ricketts v. Salwey, 2 B. & A. 
360; supra, 383. Hut note, that Ah
bott, C. J. said, that if there had been 
words of connexioD, such as "there
unto belonging," or other words of 
like import, to connect the messuage 
and land together as one entire lelle
ment, he should have thought that the 
plnintiff was not entitled to I·ecover. 
· (t) Supra, 379, 3Bo; and see Vol. 
II. 209. Where the declaration al
leged that the plalntiff wus possessed 
of a messuage, belonging to and sup
porting which were certain founda
tions, which the plaintiff had enjo.yecl 
or ought to enjoy; on the e\'idence it 
appeared that the plaintiff was entitled 
only to an easement in the foulldntionij/ 
which belonged to the defendant: it 
• • 

was held to be no variance; fort he de· 
claration does not allege any property 
In the foundlltion,but only an easement. 
BrOWI. v. Windsor, 1 Cromp &. Jer. ~O. 

(u) See Vol. II. tit. LrBEL. 
(.1') Heriot v. Stuart, 4 Esp. C. 437, 

. cor. Kenyon, C. J. But note, that on 
a motion for a ~ew trial, Lawrence, J. 
doubted: a rule nisi was granted, 1I0l1 

afterwards a stet proceuus was entered 
Ly consent. See also Steorins v. Al
dridge, 5 Price, 234. An indictment 
under the stat. 7 Geo. 3, c. 50, s. I, 
states the prisoner to have been em
ployed as a sorter und charger of let'-

• 

ters; it was beld that it was 1I0t suffi-
cient to know that he was a sorter 

• • 

only. R. v. Sh(]fll, I Leach's C.C. L. 
79; East's P. C. 580. 

• 

(9) R. v. Ner.odigate, Sir W. Jones, 
~24, cited Dougl. 641. 

(z) Wagman v. Bend, I Camp. 175. 
(a) Sir F. Leake's ClJse, Dyer, 365; 

.2 Will. Suund. 206, nute (22,) GUTanl 
• 

v. ~Weetillg. 
(b) Per Buller, J. in Guinnett v. 

Phillips,3 T, R. 643. Per Chumbre, 
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. ' There seems, however, to be little differerice in pririciple between 
such averments and any other; for if, they are essential, they 
JIlust be proved; and if they be alleged witlt descriptive circum
stances, such description is material. Thus, if the terms of a 
contract be stated, though unnecessarily, by way of inducement, 
they must be proved (c). , 

2dly. It is next to be observed, 'that in many instances cir
cumstantial allegations are noticed by the law itself as merely 
j01"mal, and as requiring no proof. 

These are to be regarded as exceptions made by the law, for 
convenience sake. Thus, it is laid down as a general rule in the, 
Trials per Pais (d), that" where the issue taken goeth to the 
point of the writ or action, there modo et forma are but words 
ofform." , 
1., in Smith v. Taylor, 2 N. R. :no. 
The distinction between the gist of 
the action, and that which is induce
ment, is not always clear in principle. 
In Smith v. 7'a!Jlor, which wall an 
action for slandering a physician in his 
professional r.haracter, Chambre, J. 
considered that his being a physician 
was the very gist of the action, and 
therefore required strict proof. In 
Gwmnett v. Phillips, which was an ac_ 
tion for fraudnlently removing 'goods 
to prevent a distres5 for rent in arrear, 
Buller, J. said that the averment that 
rent was due was matter of induce-

, 

ment, and therefore did not require 
~trict proof; yet the fact that rent 
was due in the latter case was just as 
essential to the claim for damages, as 
the fact that the plaintiff was a physi
cian was in the first case. If by in-, 

dUCI'mentsuch averments only be meant 
as are not material, but which, if 
strllck out, would leave a valid charge 
or claim behind, there is no question; 
~ut if the term include essential and 
materinl ayerments, then proof being 
necessary, legal proof is essential, and 
that must, it should seem, depend 
lIpon the nature of the allegation itself, 
and not upon its mere order or con
lWxion in poiut of time, or otherwise, 
with other material averments. . 

Althougb Mr. J. Duller, ill Gwinnctt 

v. Phillip" intimates that proof of the 
precise sum of 57'. alleged to Le in 
arrear, was not neces~ary, because it 
I'JXI8 mere indl/cement, yet it is clear, 
that if the very same allegntion hnd 
been made in an aetien to recover the 
very sum itself from the tenant ru. rent 
in arrear, the precise proof would 
have been unnecessary; nor is it ne
cessary in any case, unless from the 
very Dature of the claim or charge the 
precise sum Le material. Supra, 385, 
and R. v. Gilham, 6 T. R. 265. 

On the other hand, it is certain, 
that whenever an allegation is mate
rial and essential, whether it fall 
within the scope of the le1m induce
ment, or nOh or whatever its con
nexion may be iu the order of time, or 
otherwise, with the other essential 
averments, it must be proved accord
ing to the precise and particulur, 
though superfluous, description with 
which it is encumber<:d. Vide sup1'a, 
3113. 

(c) Bristow v. lVriglit, Doug. 640. 
And so in all cabes of tort w here matter 
of contract is alleged, though but by 
way of inducement. Lope: v. De 
Tastet, 1 B. & B. 538. Corney v. 
Mendez de Costa, 1 Esp. C. 302. Weall 
v. King, 12 East, 452. 

(d) 3Sg. 
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The ground of which seems to be this, that wliere certain spe
cific facts or actual results alone are essential to support· the' 
charge or daim, and the means, manner and circumstances, occa
sioning or accompanying such facts or results, are purely imma
terial, theJatter may, without inconvenience, be regarded as 
merely formal, although perhaps originally such allegations, as 
well as those of time and place, might require strict proof. 

• 

In trover, for instance, the alleging the mode by which the 
defendant became possessed of the goods, whether by finding 
or otherwise, is purely formal, and requires no proof, for the gist 
of the action is the conversion (e.) . 

So upon indictments for homicide, the allegations of the kind 
of weapon or poison used to occasion the death need not be 
precisely proved (I); it is sufficient if the same kind of death 
be proved with that alleged. 

Macalley's case (9) is a very strong instance to show the 
extent of this doctrine. 

The indictment for the murder of Fells alleged that P. sheriff 
of London, upon a plaint entered, jssued his precept to Fells, ser
jeant at mace, to urrest Murray; but on the evidence it appeared 
that there was in fact no precept, but that by the custom of 
London, after a plaint had been entered, any serjeant ex o.fficio 
might arrest the defendant in the suit, But it was held by all 
the Judges that the variance was immaterial, for the warrant was 
but one circumstance, which was not necessary to be precisely 
pursued in evidence to be found by a jury; for the indictment 
alleged ·that tbe prisoner killed Fel~ of malice prepense; and 
although the evidence varied from the special matter, yet as it 
showed that the prisoner killed Fells of malice prepense it main
tained the indictment. 

. Where the demandant, in a writ of entry on an alienation made 
• 

by the tenant in dower to his disinherison, alleges an alienation 
in fee, and ~he tenant pleads that he did not aliene modo et forma, 
as the demandant has alleged, and it is found that the tenant 
aliened in tailor for life, yet the demandant is entitled to recover; 
for the real'question is, whether the tenant did aliene (k). 

So if in assize of darrein presentment, the plaintiff allege an 
avoidance by }Jrivation, and the jury find an avoidance by death; 

(e) See TnOVER. 

U') See 1lJawllc!J's ((Jse, [I Co. 6S. 
(g) Ibid. 

(h) Litt. sec. 483; Trials per Paia, 
337. . ' 

• • 



, 

. VARIANCE. aDS 

fur the mere result, Viz~ the avoidance, 'is 'alone material; the 
manner of it is immaterial (i). ' ' 

So again, ifin an action against a wrong"'<loerfor a disturbance 
of the plaintiff in his office, he mistake his title in the declaration, 
and the special verdict find a title for him different from that on 
which he has declared, yet judgment will be given for him not .. 
\\~th8tanding the variance (k); for as the disturbance occasions 
the action, the finding the title is held to be purely superlluous. ' 

In these and the like instances the variances' are immaterial, 
not because such allegations are in their own nature merely 
formal, but because the law considers them to be so with refer
ence to the matter directly in issue; the very same allegations, 
where the point arose collaterally, would be material. For it is 
also laid down as a rule, that " where a collateral point in plead
ing is traversed, there modo et J01'ma is of the substance of 
the plea (1)." 
, And therefore, if a feoffment by. deed be pleaded, and the de
fendant traverses" absque lwe quod fcoffavit modo et forma," the 
jury cannot find a feoffment without a deed (m). 

" So if a feoffment by two be alleged, and it be found to be the 
feoffment of one only (n). 

• 

, (i) I Inst. 282; Trials per Pais, 
385. So if guardir.ms of a hospital 
bring assize against the Ordinary, and 
he plendeth in his visitation he de
prived him as Ordiunry, whereupon 
issue is taken, and it is found he de-
, 

prived ,him as patron, the Ordinary 
shall have judgment; for the depriYn~ 
tioD is the substance of the matter. 

<k) Cro. Eliz. 335. 41g; Cro. J. 
630 ; Com. Dig. Action on the case for 
:\ disturbance, . B. I; D. N. P. 76; 1 

Will. Saund. 346 (2). &cus, if the 
plahtiff set out an insufficient title. 
Dome v. Casl!f'ord, I Salk. 363. CrO!lJ
ther v. Oldfield, 2 Ld. Raym. 1230; 1 

Will. Saund. 346, a. note (2). But on 
issue joined on a plea of justification, . 
unde.r a right of common, to an action 
of trespass, or avowry damage-feasant, 
the title, by prescription or otherwi~e, 
must be ptOl'ed as laid. Supra, 389. 
Sir Francis Leake's case, Dyer, 365; 
1 Will. Saulld. 346, n. (2). Evon al
though it would have been sufficient 

, 

for the defendant to have relied nn his 
possession alone: as where the' d~ 
fcndant justifies an e5cape of the cattle 
from a common to the close in which, 
&c., through defect of a fence which 
the plaintiff is bound to repair, or an 
escape from the defendant's own 
close (Falrlo v. Ridge, Yelv. 75); for 
although all that is necessary ia such 
a case is to show that the cattle were 

• 

not trespassers in the place from 
which they escaped, as if the defend
ant WitS tenant at will, or had a license 
to put the cattle there, yet if the d~ 
fondant does not rely up.on the aver
ment of possession, but alleges a pre· 
cise estate, the averment is traver~ 
able. Sir Francis Leuke's case, Dyer, 
365; 1 Will Sound. 346 (2). 

(Z) Trials per Pais, 389; B. N. P. 
301; See the preceding note. 

(m) Co. Litt. 282; Trials per Pais, 
389· 

(n) Ibid. So if the iS5De be, whe-
ther A.. and B. were churchwardens, 

Formal by.' 
law. 

• 
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Another distinction ia, that althougll the isalie be upon n col~ 
lateral point, yet, if by the finding. of part of the issue it shall 
appear to the Court that no such a (" ; 0n Heth, there modo et formO. 
are but words of fonn (0). 

That is, partial and deficient pro()_ _,laY be sufficient in law to 
show that no action is maintainable, although by reason of the 
defect the proof be insufficient to support the affirmative of the 
isilue, the proof of which lies on the defendant. 

. The lord distruins; the tenant . trespass. The lord pleads 
that the tenant holds by fealty and rent, and prays judgment of 
the wrjt. The tenant replies that he does not hold modo et jql'mfi. 
If the verdict find that the· tenant holds by fealty only, yet the 
writ shall abate, although the tenant does not hold as the lord 
has alleged; for as the plaintiff was tenant he cannot maintain 
trespass against his lord, although he distrain for services which 
he ought not to have (p), for the only material question is, whe
ther he holds of him, or not (q) •. But it would have been other
wise in replevin, for there the avowant must make out his title to 
have a return according to his allegations (r). 

: Probably in early times precise proof was required of the 
formal allegations, even of time and place; indeed, the statute of 
Gloucester, in the case of an appeal of murder, required the very 
hour to be stated; an idle and nugatory enactment, unless proof 
of the averment were requisite. The place was essential for the 
purpose of awarding the venire. 

The inconvenience of requiring strict proof has, in these and 
many other instances, left the mere form and semblance of preei
!'lion; and as the law pronounces such allegations to be purely 
formal, they deceive no one. 

3dly. The question whether an averment is to be considered as 
descriptive, depends much on the mode of' allegation. There are 
iwo kinds of allegations, one of which must be substantially 
proved; another a matter of description, which must be literally 
proved (s). 

Debt, on a demise for years; plea, nil habuit, &.c. ; replication 
ibat he had a sufficient estate to make the demise, scilicet, an • • 

• 

proof that one was, but that the other 
was nllt, would not be sufficient. 2 

P.oll. 706; B. N. P. 299. 
• 

. (0) Co. Litt. 282 i Trial!! per Pais, 
~1l9; B. N. P. 301. 

(p) Co. Litt. 282; Trinls per Pais, 
387; B. N. P. 301. 

(9) By the ~tat of Marl. c.3. 
(r) B. N. P. 30:' • 
(.) .Per Ld. Elleuburough in Purcell 

v. MacNamara, 9 East, 157. 



~tate in fee: it was held to be sufficient for the plaintiff t(i prove 
any estate which would enable him to make the d,emise (t). 
, In many instances precise proof is rendered unnecessary by 
the form of allegation (u), which shows that the party did not 
mean to bind himself to precise proof; as where sums or mag
ni',udes are averred un,der a scilicet or videlicet (x), t~e effect of 
which is to rendel' precise proof unnecessary, in some instances, 
where it would otherwise have been essential (y); although it 
never renders precise proof unnecessary where from the nature of 
the case it is otherwise essential (z). Neither does. the want of it 
ever render precise proof necessary, where frum the nature of the 
case it is not essential • 
• 

Where the consideration was alleged to be the forbearance of 
:n 1. 6 s. without a videlicet, and the proof was of a forbearance 
of 20 1. 18s., the variance was held to Le fatal (a). 

But where the declaration alleged that S. P., the father of the 
defendant, was indebted to the plaintiff in a certain sum, to wit, 
the sum of 26l. 13s. 6d., being the unpaid balance of a larger 
sum; and that, in consideration of the plaintiff's forbearance to 
sue for the recovery of the balance of 261. 13s. 6d., the defend
ant undertook to accept a bill for the amount of the balance of 
261. 13s. 6d., and the balance really due was 261., it was held 
to be no variance, the payment of the balance being the consider-

(t) Wahoo v. Field, Skinn. 6~4. 
(u) See the observations of Cham

bre,J. ~ N. R. :no. 
(~) The expression" divers, to wit, 

50 years before the death." in a spe
cial verdict, is too loose and indefinite. 
Doe v. Earl of JerlC!}, 3 B. & C. 
370• 

. f.9) See ~ Will. Sannd. 291. R. v. 
A!JieJt, 1 T. R. 63; Crim. Plead. 252, 
lid edit. Sg71l17lO7ll v. Knos, 3 '1'. n. 
65. 
, (I) 4 Taunt. 3~O; 1 T. R. 656. As 
in the case of a contract, where the 
conlideration is material and travers
able; illfra, notes (a) and(d) 

(a) Arnjield v. Bate, 3 M. & S. 173. 
So where the consideration for the , 
purchase of sheep was alleged to be 
Silo 11 I. 6 d., and turned out to be 
541. 1~ •• ~d. Dur&t071 v. TulhQlI, 

cited in S!JTTIondl v. Knos, 3 T. R. 67 ; 
~ Will. Sound. ~91, c. Note, that in 
Durston v. Tuthan, the action was on 
a warranty, and it was unnecessary to 

aver the price. It seems that the rnle 
is this, that where the . declaration 
would have been good without laying 
any sum, there, although a sum be al
leged, but nnder a vielelieet. a variance . 
would not be material. 
. In the case of Laing v. FidgeOJl (Q 
Taunt.. 108), it was held that an alle
gation of a contract to deliver saddles 
~ the plaintiff at a reasonable price, 
was supported by proof of an agree
ment to deliver saddles at 24'. and 
26 s. And it seems that if the decla
mtion state the consideration to be 
cerhlin reasonable reward, proof that 
a specific sum was agreed on will not 
be material as to vurinnce. Bayley 
v. lruker,2 N. R.458. 

• • , 
• • 

Videlicet. • 
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ation for -th~ promis'e, and the statement of Ii p:!rticular SIIDl -was 
unnecessary ( b). 

But it is a general rule that a videlicet will not protect, where 
precision is rendered essential by the nature of the case (c). ' 

, The defendant avowed that the plaintiff held certain lands of 
him, as his tenant, at a certain rent, to wit, at 1101. rent, payable 
half yearly; upon non tenet pleaded, it appeared that the land 
had been let by a written contract of 15s. per acre, and that the 
whole amounted to 1111. per annnm;' and the variance was held 
to be fatal (d). 
: Where the defendant pleads a set-off to a bond, the averment 
of the sum really due is material, and traversable, though laid' 
under a videlicet (e). ' 
. But the want of a videlicet will, in many cases be immaterial, 
where, from the nature of the case, the precise sum, date, place, 
~agnitude or extent, is unnecessary, and the allegation is not 
descriptive of matter of contract (j). 

(b) Bra!! v.'Freeman, 2 Moore, 114. 
(c) An allegation under a videlicet, 

that the Court was sitting on a day 
out of term, may be rejected as sur
pillsnge. Luckett \'. Plumber, 2 B. & 
D.659; and see Draper v. Garratt, 
2 B. & C. 2. In Preston v. Butcher, 
I Starkie's C. 3, in assumpsit for not 
employing the plaintiff as a clerk, the 
amount of the salary, though laid 
under a videlicet, was held to be ma
terial. See also Crispin v. Williamson, 
note (d). White v. Wilson, irifra, 400. 

Gladstone v.' Ne1Jill, 13 East, 409. 
Where the consideration for a pro
mise is material and traversable, the 
stating it under a videlicet will not 
avoid a variance. 6 T. R. 462; 2 B. 
& P. 48; 2 Will. Snund. 20']; 1 Str. 
233; 5 T. R. 71; 4 T. R. 591; 3 T. 
R. 68. Under a declaration for mali
ciously charging the plnintHf with an 
offence punishable by law, to wit, 
felony, a charge of felony must be 
proved, for if the allegation under 
the 'Videlicet were to be rejected there 
would be no charge at nil. Davis v. 
Noake, 1 Stm-kie's C. 377. 

(d) Broom v. &!!ce, 4 Taunt. 320. 

Note, that Mansfield, C. J. suill that 

, 

the record would ce'rtaillly be evidence 
as to the amount of the rent between 
the same parties in another action. So 
where the plaintiff alleged that he had 
agreed to sell, aud the defendaat t(} 
buy, certain goods and merchandise~ 
(to wit, 328 chests and 30 half-chests 
of oranges and lemolls), at and for a 
certain price (to wit, the price of 
6231. 38.), and the contract proved 
was for 300 chests and 30 half-chestt 
of China oranges, and 20 chests or 
lemons, it was held to be a fatal 
variance. Crispin v. Williamson, I 

Moore, 547. See also Green v. Ren.
nett, 1 T. R. 656. White v. Wi/Ion, 
2 B. & P. 116; infra, 400. Pope v. 
Foster; 4 T. R. 590. Grimwood v. 
Barritt, 6 T. R. 460. Johnson v. Prick
ett,' cited ibid. Brist/](/) v. Wrigllt, 
Dougl. 665. R. v. Mayor of York, 
5 T. R. 71. Gilbert v. StanislaUl, 
3 Price, 54; 386. 

(e) Grimwood v. Barritt, 6 T. R; 
460; 

(f) R. v. Gilham, 6 t. R. 265; 
lupra, 1539. Gwinnett v. Pllillips, 
3 T. R, 643. R. v. Burdett, i .w. 
Raym. 149; 2 Camp. 231. 
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, It is scarcely neces,sary to remark that partinl' proof is in no Partinl 

Case sufficient, unl~ss the facts proved, if alleged alone, would fiP~or insuf. 
. leleu t, 

have constituted a ground of action, or of criminal charge of the when. 

,nature aHeged •. 
Thus, although on a: charge of murder the prisoner may be 

found guilty of manslaughter merely, yet upon a charge I)ffelony 
he cannot be convicted of a misdemeanor, although the facts 
proved constitute a misdemeanor (g). . . 

In the next place, the proof of more facts, circumstances· and Exee!s of 

particulars, than are alleged, will Dot be material, unless that pruof. 

which is so proved, but not alleged, be so inconsistent with some 
essential allegation as to disprove it altogether. Proofs in their 
very nature must ordinarily be particular, although the allega-
tions be general, and therefore mere simple redundancy of proof 
is usually unimportant. 
. If a man be charged with stealing ten sovereigns, proof that he 
stole twenty is no variance as to the legal identity of the offence, 
for it is still true, as alleged, that he stole ten. 

Proof that a party has a right for a stated time, proves also 
that he has the right on a particular day included within that 
time (It). 

Proof of the tender of a larger sum supports an allegation of 
the tender ofa smaller sum (i). , 
. Proof of a prescriptive right more ample than that which is 
alleged establishes that right as far as it is claimed (k). 

Evidence that a modus exists in respect of several fanns or 
closes proves an allegation ,that it exists with l'espect to one 
ofthem(l). . 

An allegation that a bill of exchange was drawn upon and 
accepted by A. B. and C. is proved by evidence of a bill drawn 
on and accepted by them jointly with a fourth (m). 

So also an averment that money was received by A. is proved 
by evidence of a receipt by him jointly with a deceased 
partner (0). 

An avennent that A. was bound by a deed is proved by evi
dence that A. and B. bound themselves (0). 

(g) R. v. Westbeer, Str. 1133; erim. 
Pleadings, 2d edit. 345, 6. 

(h) Brownl. 178. 

(i) See Vol. II. tit. TENDER. 

(k) SUp1'a, 389. 1 Ford's MS. 404 ; 
4 T. R. 160; 1 Skim1- 347. Bl'uges 
v. &arle, Carth. lU 9. ' 

(l) R. v. Walker, Ford's MS. 404. 
(m) Mountsteplten v. Brooke, 1 B. & 

A.224 . 
. (n) Richards v. ,Heatlwr, 1 B. & 

A.29· 
(0) Vol. II. tit. DEED, 272. Soutl, 

v. 7anner. 2 Taunt. 294. 

, 
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, Proof that A~ B. supplied the poor of W. and of other parishes 
with provisions, satisfies an allegation that he supplied the poor 
of W. (p).. . " . 

So if upon a charge oflibel, or of breach of covenant or pro
mise, it appear in evidence that the, deftmuant published a libel 
containing not only the matter charged; but containing a1<;0 addi
tional injurious matter; or that he further covenanted or under_ 
took to do some other thing; the breath of which further covenant 
or promise is not complained of, the additional evidence would 
be immaterial, for the charge or claim would still remain fully 
established to the extent alleged (q). 

But whenever that which is proved, in addition to that which 
is alleged, is descriptive of it, and affects its identity, the variance 
is fatal, for that which is essential to a con'ect description has 
been omitted. 
. If it appear in evidence that part of a libel, covenant or pro
mise, proved, but not alleged, qualifies or alters the sense of the 
libel, covenant or promise stated, the variance would be fatal, for 
the addition disproves the allegation. 

Thus if the plaintiff declare on a covenant to repair at all 
times, and the covenant in fact contain the additional words 
" and at farthest within thr~ months after notice," the variance 
is fatal (r). ' 

So if the plaintiff declare on an absolute promise, and a con
ditional one be proved (s). 

So if i.t be alleged as an absolute covenant or promise, and an 
exception, qualification or limitation, be annexed to it (t) i as, if 

, 

• , 

(p) West v.Andrews, 1 B. &. C. 'rl' all absolute promise, and the proof be 
(q) Supra,375; Vol. II. tit. LIBEL. of a promise in the alternative. Perry 

Squier v. Hunt, 3 Price, 68. Jl;Iiles v. Porter, 2 East, 2. Cook v. lIJan
v. Sheward} 8 East, 7. Handford v. stone, 1 N. R. 351. See also Horccll 
Palmer, 2 B. & B. 359. v. Ricllards, 11 East, 633. 7'empun!} 

(r) Horsifall v. Test.ar, 1 Moore,87. v. Bernard, 4 Camp .. 20. 

(8) See Vol. II. 46. See Tate v. Well- Where the' declnratio~ in debt for 
ing8, 3 T. R. 531. White v. Wilson, rent alleged a demise for 151. rent per 
2 B. & P. 116 LUJjton v. Pearce, annum, under a power ,to make leases 
Doug!. 16. ChuTe/lill v. Wilkins, 1 T. for twenty-one years, and the evidence' 
R.447. &cus, if the condition mer~ly was of a demise for 15l. relit ~er 
affect the quantum of damages on n annum, and threefowls,undera puwer 
breach of contract. Clarke v. GrUJj, to make leases for twenty-one years· 
6 East, 564. Parker v. Palmer, 4 B.- in possession, and not in reversion, 
&A.387. Thornton v. Jones, 2 Marsh. rendering the. ancient rent, and not 
287. . dispunishable of waste, the variance 

(t) See Brown v. Knill, 2 B., & B. was held to b~ fatal, both in misde-. 
395. As, if the promise Le alleged ns scribing the power as general when it 
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a . covenant beaUegea to repair generally, . and 'the (!ovenant Excess 'of') 

proved contain an exception of casualties by fire (u). . proof. J 

Debt for rent· on an indenture; the omission' of. an exception,' 
referring to a subsequent proviso for the reduction of the rent, is 
fatal, although the reduction is to be made on the happening 
of a certain event, which has not happened (x). . 

Where a declaration for assaulting a constable in the' execution 
of his office, alleged that he was constable of a. particular parish, 
and the proof was that he was sworn in for a liberty, of which the 
parish was part, the variance was held to be fatal (y) • 
. So if part only of a person's name be averred (z). 

Upon the same principle, a plea of tender of half a year's rent, 
simply, is not proved by evidence of the tender of half a year's 
rent, requiring the lessor to give change and pay back the pro
perty tax (a). 

It has even been held, that where a statute, in describing the 
subject-matter of aggravated larciny, uses a general term and 
also a specific one, it is not sufficient to use the general for the 
specific description, where the latter is applicable. (b). 

In assumpsit the consideration is of so entire a nat11re, that not COlltruct. 

only must it be proved to the extent alleged, but an omission to 
allege any part is fatal; for if' any part be omitted, then the basis 
of the promise is misdescribed; it is·not true, as stated, that the 
defendant's promise was founded upon the consideration alleged, 
when it was in fact founded upon that and something else which 
is also essential to its support (c). 

was special, and in misdescribing the 
rent. Sands v. Ledger, Ld. Raym. 792; 
cited Dou~. 641. An allegation of 
an undertaking to carry from L. to D.' 
and there to deliver, &c. is not satis
fied by evidence of an undertaking to 
carry anu deliver, &c. fire Wid robbery 
excepted. Latham v. Rutley, 2 B. & 
C. 20. An indictment under the 3 & 4 
W. & M. c. 9, alleged the letting of 
a lodging-room by contract to James 
Bew; the Judges thought that this im
ported an exclusive letting to James 
Bew. R. v. Bero, Russ. & Ry. C. C. 
L. 480. A demise of three rooms 
at a certain rate varies from a demise 
of the three and also a fourth at that 
rent. SalTIWl1 v. Smith, 1 Saund. 202. 

Yet it seems that II demise may be· 
pleaded as parcel without averring the 

• 

whole. As if A. demise to B. two acres 
for a term, and B. be ejected of one 
by a stranger, he may allege a demise 
of the one. Per Saunders' argo I Saund. 
208. The distinction is, that in the 
former case the contract is described.: 

(u) 2 B. & B. 395. 
(.1') Vavasourv. Ormerod, 6 B. & C.' 

430. &cus had the exception been 
contained in a distinct clause; ibid. 

0;) Goodes v. Wheatle.!/, I Campo 
C. 231. 

(z) Arbouinv. Willoughby, I Marsh. 

477· 
(a) Robinson v. Cook, 6 Taunt. 

336. . 
(6) R. V. Cooke, Leach's C. C. L. 

123, 3d edit. 
(c) Swallow v. Beawnont, :I B. & A •. 

:a65; Vol. II. 246. 

, 

• 

• 



Contract. 
EXCC!5 of 
proof. 

• 

• 

400 PROOFS: 

. Where a Il~ilor de~lared for wages, .and the average pri!le.of 
a negro slave, due. to ltim. "iA . consideratiOll. of service dUJ!ing:a 
certain voyage, "to wit, a voyage.from London to thecoasiof 
Africa, and from thence to the West Indies," and in the articles 
it was described as "a voyage from London to the eoast of 
Africa, from thence to the 'West Indies or America, and after
wards to London in Great Britain, or to some delivering port in 
Europe," the variance was held to be fatal, notwithstanding the 
scilicet (d). 

But if the additional matter proved does not alter the le!!'lll 
effect of that which is alleged, the variance will be immateri°al. 
An averment, that in consideration that the defendants had be
come tenants to the plaintiff of certain premises, they undertook 
to keep the same in good and tenantable repair, is proved by. an 
agreement containing a variety of provisions, and amongst others, 
that the defendants would make good all repairs within thl;ee 
months after notice by the plaintiff of the want of.repairs; for 
the obligation to repair arises out of the tenancy, and the agr~e
ment was evidence to prove the promise as laid (e). An aUe~
tion of a contract for the delivery of gum Senegal, is supported 
by eVidence of a contract for the delivery of Touglt gum Senegal, 
coupled with evidence that all gum Senegal on its arrival in thiS 
country is called rough (/). . 

So where the declaration alleged that the defendant had bought 
of the plaintiff a quantity of East India rice, according to the 
conditions of sale of the East India Company, at a specified 
price, to be put up at the next Company's sale, if required, and 
it appeared in evidence, that in addition to those conditions the 

(d) White v. WilS01I, 2 B. & P. 116. 

(e) CoUe,y v. Stretlon, 2 D. & C. 
273· 

(j) Si/'tJe7 v. Hereltine, 1 Chitty, 
39. Sec· also Parker v. Palmer, 4 B. 
& A. 387. So where the plaintiff de-

. elared that the defendant bad agreed . 
to b)lY of. the plaintiff n lorge quantity , 
of head-matter and epenn-oil. in the 
possession of the plaintiff, and the 
contract proved was for the purchl!se 
of all the head-matter nnd sperm-oil 
per. the Wildman, it was held that 
there was no variance;. for the all<lga
tions were proved as for as they went, 
and the additional matter proved (tbat . 
it WIIS (Iii by the Wildman) was iroroa-

• 

terial; it did not qualify or annex any 
condition to whnt was stated. Wild-

• 

man v. Glossop, 1 B. & A. 9; vide 
irif,.a, 403. But it aeems, that if the 
declaration alleged an agreement for 
goods expected by particufur ships, a 
variance would be latal; as, if the de-. 
daration allege an agreement to sell 
goods expected by . the Fanny A1mim, 
and the agreement proved is for the 
goods expected by. the Fanoy alld Al
mira (Bo!l(i v. SiDkin, .. 2 Camp. 326). 
So aD agreewent, alleged to be. for 
the . deliVery of all merchandisable 
skillS, varies from the. proof of. a con
tract to deliver all.. merchondiSDllle. 
calf-skins. B. N. P. 145. . 
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riee was to be sold per sample, it was held that this was no ExcelS of 

variance, for it WM not a description of the commodity, but a Peoroo£t' t n rae. 
collateral engagement that it should be of a particular quality (g). 

A variance, which would be fatal if it arose from superfluity of 
allegation, is frequently immaterial when it arises from mere 
redundancy of proof. For the superfluous particulars, wherever 
they are descriptive, must be proved as alleged, although they 
were unnecessary, and are consistent with the proof as far as it 
goes. 

But redundancy of proof is immaterial unless the facts proved, 
but not alleged, are inconsistent with the allegations. Thus, if 
it be alleged, that in consideration of 100 I. A. promised to go to 
Rome, and also to. deliver a horse to the plaintiff, and the plain
tiff were to fail in proving the latter branch of the promise, the 
variance would be fatal, although he sought to recover in respect 
of the breach of the former part of the promise only, and the 
statement of the latter part of it was unnecessary. But if he had 
alleged the former part ot' the. only, proof that the 
defendant also promised to deliver the horse would be immaterial; 
for true it is, that for the consideration stated the defendant did 
promise to go to Rome, although in fact he also . in 
addition, to deliver the horse. 

But where the subject-matter is entire; a variance in proof 
shows the allegation to be defective, and is therefore material. 

Thus if the allegation be that the defendant promised to pay 
1001. in consideration of the plaintiff's going to Rome, and also 
delivering a horse to the defendant, a variance, either in omitting to 
prove the whole consideration, supposing the whole to be alleged, 
or in proving the whole, where part only was alleged, would be 
equally fatal: for in the latter case the proof would show that 
the consideration for the promise was defectively stated. 

But although the proof of more than is alleged may not pre- Excess of 

judice by way of variance, it seems to be an universal rule that prII?,fbn,ott 
• aval a e 0 

a plamtifF or· prosecutor can in no case, by any proof exceeding increasethe 
the quantity, ml'gnitude or extent alleged, entitle himself to a damages. 

larger verdict than if the proof had not exceeded the description; 

(g) Parker v. Pabner, 4 B. & A. 
387. Note, that the goods did not 
corre~pond with the samples; but 
after seeing the samples the defend
ant had taken upon himself the dis
position of the goods, and had put 
them up to snle at a limited price, 

VOL. J. 

• • 

and bought them in again: the Court 
held, that after this he could not re
pud~'\te the contract j and the jury 
found that he had not repudiated the 
contract within l'I reasonable time; 
therefore the sale was in effect 
complete. 

DD 
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Excess of, for although the preci!!e quantity, or extent, 61' magnitude, nero 
proof not t b d . th fa d " 
available to no e prove as lmd, yet ey are so r escnptive that they 
increase the operate as limits which the party himself has prescribed and 
damages. • • ' 

whIch he ought not to be permitted to exceed. 

Legal 
ellect. 

Thus a plaintiff is always limited by the damages averred; he 
cannot prove more than one trespass on anyone count beyond 
the temporal limit averred (h). 

Upon indictments for larciny in a dwelling-house the prose-
cu10r is bound by the value assigned to each article. 

It is an llniversall'ule, that it is sufficient to prove an allega_ 
tion according to its legal effect (i). " 

Thus a promise to pay may be supported by proof of a written 
instrument, whose tenor is, I promise not to pay, the word not 
having been fraudulently inserted (k). 

Where a certain day is limited for the payment of an ante
cedent debt, an allegation of payment at a particular. day is 

. proved by evidence of payment before the day, for payment before 
is a payment at ail times (l). . 

In civil cases, and upon indictments for treason and mis
demeanors, the act of one is the act of all who procure the act to 
be done, although they be absent at the time of the act; and in 
the case of homicide, an allegation that A. struck the fatal blow, 
and that B. and C. were present, aiding and abetting, is satisfied 
by evidence that B. stmck the blow, and that the others were 
present aiding and abetting; for in point of law the act of one jg 

the act of all (m). 
If the terms used in the allegation and proofs be convertible 

in fact, the variance will not be material. 
In assumpsit on an agreement to take certain iltock at a valua-, 

tion, an allegation that a valuation made amounted to a specific 
sum, is satisfied by evidence of a valuation to that amount, setting 
forth the price oi each article, with a condition that if any of the 
pans should prove to be broken the first time of using, an allow-

(h) Vol. II. tit. TRESPASS. 

<,) See Barbe v. Parker, J H. B. 
283; ir!fra, 421. Where the allega
tion is made according to the fact, 
there is no ground for an objection, 
on the score of varinnce, that it is 1I0t 

stated according to the legal effect. 
It. v. Healey, 1 Ry. & Mood. C. C. 
L. I. R. v. Hurrell,1 Ry. & Mood. 
C.296. 

(k) 2 Atk. 32. See ulso Arnold v. 
Revoult, 1 B. & B. 443; Vol. II. tit. 
DILL OF EXCHANGE. 

(I) Dyer, 22:.1; Vin. Ab. Ev. T h. 
Ill, 112. &cus, where the payment 
is made before the day when the debt 
becomes due by the condition of a 
bond. Ibid. 

(m) Fost. Disc. 351; 9 R. 67; 
1 Plow. 93; 1 Salk. 334. 



YARIANCE~ 403 
•• •• 

ance should be made thereon, there being no evidence that any Lc!gftl 

of the pans were broken at the time specified (n).. effect. 

An allegation of a. contract to deliver stock on the 27th 
of February, is satisfied by evidence of a contract to deliver on 
the settling day, coupled with proof that the 27th was fixed 
for and understood by the parties to mean the 27th (0). 

The plaintiff declared on a contract for the purchase of a eer..! 
min quantity, to wit, eight tons of goods; the proof waS of a 
contract for the purchase of about eight tons; the precise quantity, 
which was not known at the time of the contract, having. been 
ascertained to be eight tons; and it was held that the variance 
was not mateIial (p). 

The allegation that A. uttered a countClfeit note under the 
Wae pretence thll.t it was a genuine note, may be proved by the 
fact of uttering, though A. said nothing at the time (q). 

An allegation that A. B. became bankrupt cannot be proved 
but by evidence of a commission (r). It is not . to show 
that a commission might have been supported (8). 

All averments in terms which have an authorized legal sense Proof of 

and meaning annexed to them must be understood in that sense, ~nor of 

and are not satisfied by proof according to the popular and vulgar ct. 

sense (t). 
Several of the decisions on the subject of variance are noticed 

in considering the evidence on the particular subjects with which 
they are connected. It may be proper, however, in this place, 

(n) Welsh v. Fisller, 2 Moor, 37S. 
In Payne'". Ba!Je,(Str. 74; B. N.P. 
145), where the contract declared on 
WIIS to deliver stock on the 22d of 
August, and the evidence of the entry 
in the broker's book was a contract 
for tho opening, the valiance wns held 
to be fatal, althougb it was proved to 
be notorious that the books were to 
open on the 22d, and the broker swore 
that he took the 22d and the opening 
to be cODvertible terms. But this is 
to be considered rather as a mode for 
getting rid of a South-sea contract, 
thau as a precedent. A n allegation 
of an agreement to take a full cargo 
is not satisfied by proof of an agree-· 
ment to tal;e 011 board 500 quar
ters of wheat, although that quantity 
amounted to a full cargo. Harrison \'. 

Wilsoll, 2 Esp. C. lOS. Vide supra, 
400, note (f). 

(0) Wickes v. Gordon, 2 B. & A. 
335. See the preceding note. 

(p) Gladstone v. Neale, 13 East, 
410. And see Crispin v. Williamson, 
8 Taullt. IOj. An allegation of n pro
mise to remove goods within a rea
sonable time is satisfied by evidence 
of a promise to remove them in a 
month. Hore v. l\lilncr, Peake's C. 
42 (a). 

(q) R. v. Freeth, Russ. & Ry. C. C. 
L. 127. 

(r) Bulkelc!J v. Lord, 2 Starkio's C. 
406. 

(5) Ibid. 

(t) V91. II. tit. PA nOL EVIDr.NCE. 

Doe v. Bensoll,4 B. &. A. 586. 

HD2 
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to refer to some of the most general applications of, the foregoing 
principles, particularly with reference to allegations oftime.(u) 
and place (x), parties, and their names(y) their acts (z), and 
the consequences of such acts (a) intentions (b) written in
struments (c), &0. 

'1"wo. A variance from the formal allegation of the time of committing 
an act is not material, where it i~ proved to have been committed 
before the commencement of the suit (d), or the finding of the 
bill by the grand jury in criminal cases (e). 

• 

And autrefoits acquit, upon an indictment laying the offence 
lin one day, may be pleaded to an indictment laying the offence 
to have been committed on a different day (/). 

Although arson be alleged to have been committed in the night. 
time, the offence need not be proved to have been committed in 
the night.time(g). 

But where in a declaration the injury is laid with a continuando, 
although the plaintiff may prove any number of acts within the 
time specified, yet if he 'go beyond that limit he is confined to a 
single act; for the allegation, as far as regards the continuation , 
and number of injuries, is descriptive (h). 

'If the facts A. and B. be each of them material, but their 
priority in point of time be immaterial, a variance from the priority 
~ '~eged will not be material (i); as, if a declaration on a policy 
of insurance allege that after the making the policy the ship 
sailed, when in fact she sailed befu-:,e (k). 

Where the consideration for a guarantee for 5,0001. was alleged 

(u) .Tnfra, p. 404. 
• 

(.r) Irifra, p. 405. 
(y) Irifra, p. 411• 
(z) Infra, P.414. 
(a) Infra, p. 416. 
(6) Irifro, p.418. 
(c) Infra, p. 418. 

(rI) 2 Haw. C. 46, 8. 179; 2 Ins. 
318. 

,(e) Ibid. 
(f) Syer'. rase, 3 Inst. 23. R. v. 

Vane, Keb. 164. 
(g) R. v. Minton, Ean's C. P. 

1021. 
<") See TRESPASS, nnd supra, 401. 

But upon tbe trial of n traverse of an 
inqnisition in the Exchequer, which 

, 

found thnt n Crown-debtor was in
debted to the Crown in n specific sum 
for duties dne between two assigned 
periods, and it appenred in evidenco 
that the debtor was indebted in n dif
ferent sum for duties accruing for a 
different period, it was held that the 
period alleged might be rejected 88 

surplusage. R. v. Franklin, 5 Price, 
614. 

(i) Peppin v. Solom(J7l, 5 T. R.496. 
Youngv.Wright, 1 Camp. 139; Doug. 
497.515. Matthiev.Potts,3B.&P. 
23. &cus where the 'time is material. 
Abitbol v. Bristow, 6 Taunt. 464. 

(k) Peppin v. Solom(J7l, 5 T. R. 496. 
Young v. Wriglttl. 1 Camp. 139; Doug. 
497.515. Supra, note (i). 
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to be' credit fo be given by C. S, Co. to D. ~ Co. in a manner Timer 
then and there agreed upon between the parties, and the proof 
of the guarantee conRisted in evidence of several letters from the 
defendant, in one of which he stated that he had given the 
~arante(' for such arrangements as migltt be entered into, it was 
held that there was no variance from the legal effect (1). 

In the same case, another count alleged the consideration for 
a guarantee for 8,000 I. to be that C. S, Co. would give V. ~ Co. 
credit in manner the1t and there agreed upon, and it was held . 
that there was no legal variance, although it appeared from the 
letters that C. S, Co. had then credited V. S, Co. to the ainount 
of 6,0001. of the 8,0001. under the former guarantee ('Ill). 

But an allegation of an executory consideration is not satisfied 
by evidence of an executed considerat:on (11.). 

An allegation that a party is possessed for the remainder of 
a term of years, is satisfied by evidence that he is tenant from 
yeado year (0), or for a fraction of a 'year (p). 

Where the defendant in replevin avowed the taking as a com
moner damage-feasant, and the plaintiff alleged that J. S. was 
seised of a house and land, whereto he had common, and that he 
demised to him to hold from the 25th day of Marc4 next before 
for a year, and the defendant traversed the lease modO et forma, 
and thejury found that J. S. made a lease to the defendant on 
the 25th of March, for one year, it was held that the plaintiff 
was entitled to judgment (q). 

The allegation of place is either merely formal, or it 'is Place. 

descriptive; where it is merely formal, proof is unnecessary, 
even on indictments on criminal charges (r), and in actions for 

(I) Irving 4- otll", v. Mackenzie, 
lB. & B. 523. 

(1/1) Ibid. 
(n) 3 I.e". 98; Com. Dig. Action 

on the Case .Assumpsit, F. 6. An 
averment by way of consideration that 
.d. had paid a sum of money, is not 
supported by evidence of considera
tion that .A.. would pay that money. 

. Amory v. Menyweatlt.fr, 2 B. & C. 
573· &cus, where an e:recuted consi
deration is alleged, nnd the Inw im-' 
plies the duty. Streeter v. Hurlock, 
1 Bing. 34. 

(0) Botting v. Martin, ) Cnmp.317. 
(P) Litt. s. 67. 
(q) Hob. 72 ; n. N. P. 300. The 

• , 

reason assigned is,. that although 
the lease proved was· not the snme 
with that alleged, yet that the BUb

stance of the issue was, whether the 
plnintifF had such a lease as entitled 
him to use the common. nut it was 
said, that he must not depart alto
gether from the form of the issue, as 
if it had been proved that he had II. 

right of comlDon by lease from 
allot/,er. 

(r) 2 Haw. c. 46, 5.181; Salk. 288; 
~ Hale, 291; Keb. 13. 33. By the 
provisiolls of the stat. 7 Hen. 5; 
9 Hen. 5, c. I; 18 H. 6, c. 1:.1; if 
there be no such viII or place within 
the county, tho indictment is void. 

Dna 
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local offences, it is sufficient to prove the offence to have been 
committed within,the county (8). 

Where it is doubtful'whether the allegation be merely formal, 
or it be descriptive, the allegation will be referred to venue, rather 
than to description(t), even although the action be of a local 
nature(u), and the existence of such a parish will be imma
terial (x) .. 

And where the place of doing an act is precisely alleged, if the 
description be wholly immaterial, the g,Tound of charge or of com
plaint not being local, the desCliption may, it seems, be rejected 
as surplusage. As, if a rob.bery be alleged to have been committed 
near a highway, when it was in fact committed in a dwelling_ 
house, and not near a highway (y); or in a field near the high
way, and the jury find that it was not committed near the high
way (z); or in the dwelli.llg-house of A. B. where the ownership 
cannot be proved (a), the variance is immaterial, for the statute 
takes away clergy generally. 
The objection was taken in the case of 
R. v. Goidsmitl!, 3 Camp. 73, before 
Lawrence, J. on the Oxford Circuit, 
Summ. Assizes, 1808, and the learned 

, 

Judge reserved the point; but the 
prisoner was afterwards ac:quitted. 

(s). See WarneI' v"Webb, 1 Taunt. 
371; ,1!fra, 409, note (g); Cro. Eliz. 
911; YeI. 12. In an actio11 for run
ning foul of posts fixed in a liver sup
porting the plaintiff's wharf, it is 
necessary to prove the posts or wharf 
to be at the place alleged, under a 
'Oidelicet. Hamer v, Ra!Jmcmd,5 Taunt. 
789. Vol. II. tit, NUISANCE. 

(t) Jefferies v: Duncombe, 11 East, 
226. Vol. II. tit. CASE, ACTION ON. 

2 Camp. 3; 4 T. R. 561. 
(u) 2 East, 437. 

. (x) 11 East, 226; 3 Camp. 3. Kirt
land v. POUlisett, 1 Taunt. 570; where 
in an nction for use and occupation, 
it was held to be unnecessary to stnte 
in what pal'ish the premises are situate; 
and that if the parish be described by 
a wrong name, it is immaterial, if it 
be' described by a name generally 
known, and which therefore could not 
mislead the defendant. But see Wil
son v. Clarke, 1 Esp. C. 273; and l)ool 
v. Court, 4 Taunt. 700. 

(y) R. v. Summers 0/ otTters, East's 
P. C. 785. Fowler's case, ibid. R. v. 
Darnford~' Newton, ibid. 

(z) Wardle's casc, East's P. C. 785. 

(a) It was so held in P!Je's CfJIe, 
(East's P. C. 785,) where the robbery 
was laid to have been committed in 
the dwelling-house of Aaron Wilday, 
and the robbery was proved, but it 
did not appear who wns the olVner, 
nnd the variance was held to be im
material. So in Johnston's case, where 
the robbery was alleged to have been 
committed in the dwelling-house of 
Jouph Johnston, and it appeared that 
the robbery was committed by the pri
soner, Sarah Johnston, in the dwell
ing-house of her husband, but his 
Christian name did not appear. East's 
P. C. 786. 

But in Durore's case (Leach's C. 
C. L. 290), where the prisoner was 
indicted under the Black Act for mali
ciously shooting nt..A. Sanders, in the 
dwelling.house of James Brewer and 
John Sanday, and it appeared that the 
Christian nallle of Brewel' was not 
James but John, the variance was held 
to be fatal. But the words of the stat. 
(9 Geo. 1, c. 22,) are" who shall ma-
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So in. an act jon for running dQwn the plaintiff's boat in the Place. 

Thames, near the Half-way Reach, proof that it waH done in the 

Iiciou~ly shoot at any person in IIny 
dwelling-house or other place." This 
case, which was decided by Hotham, 
B., seems to have been completely 
overruled by P!Je's case, wbich was 
later, and decided by all the JUdges. 

It has been said,. that where all in
jury is partly local, and partly transi
tory, and a precise local dc~cription is 
given, a variance in proof of the place 
is thtal to the whole; for the whole 
being one entire fact, the local situa
tion becomes descriptive of the tran
sitory inju'ry(R. v. Cranage,Salk. 31l5.) 
The defendants were indicted for riot
ously assembling at the parish of St. 
Gile. in the Field~, and breaking and 
entering the bed-chamber of Sarah S. 
in the dwelling-house of David James, 
and taking and carrying away thirty 
yards of stuff. Upon evidence, it ap
peared to be the dwelling-house of 
David Jameson; and Lord C. J. Parker 
held that the indictment could not be 
supported; and he said that this was 
not like the case 2 Roll.Ab.677. Am) 
he cited The Queen v. Sudbury. In
dictment for an assault and battery 
laid as a riot; two were acquitted, 
nnd two found guilty, and all were 
acquitted; for the crime was the riot, 
and the whole offen-ce was charged 
under that specification and descrip
tion. So of the playhouse. Indict .. 
ment for acting a play, and speaking 
obscene words in snch a parish, in n 
playhouse in Lincoln's-Inn Fields; if 
there be no playhouse in Lincoln's-Inn 
Fields the defendant mllst be acquit
ted; for though the words are not 
local, yet these are made so. One 
may make n trespass local that is not 
so. If the speaking had been alleged 
in Lincoln's-Inn Fields, then it had 
been laid as 'Venue; but here it is 
otherwise, for here ids alleged as 
a description where the playhouse 
stood. In the principal case, pa.rt is 

, 

local, and part is not local; the cubi-
c:ulum is local; the taking and carry
ing away is not local; but all is 
put together as one entire fact, on
der one description, and you cannot 
divide i:hem. Sec also 2 Haw. c. 46, 
S. 181, which cites the case of R. v. 
Cranage, and Fielding's Penal Law, 
317; and lays it dOW1: too generally, 
that if an offence be laid in a parish, 
in the house of J. S., a variance will 
be fatal. This position, however; is 
contrary to the cases above cited, and 
is not warranted by the case of R. v. 
Cranage, Salk. 385, which was founded 
on the consideration that the offence 
was partly local. 

And where a trespass to goods is 
connected with a local trespass, a 
transitory count has been held to be 
necessary in order to avoid locality. 
Smith. Milles, 1 T. R. 475. 

In Buller's N: P. 5, it is laid down, 
that if it be alleged in an action for 
slander that the defendant in clausa 
ecclesio: Litchfield, spoke the words, 
the place being laid not as n -venue, 
but as a description of the offence, 
must be proved. But a fjUtEie is sub· 
joined in the margin. Yet notwith
standing the above authorities, COll

sidering that it is settled that n 
defendant may be found guilty of 
part of that with which he is charged, 
if it amount to an indictable offence, 
qll. whether he may not be convicted' 
of that which is merely transitory, 
although the prosecutor fail as to the 
local part by reason of variance. See 
the case of R. v. Wldte, East's P. C. 
780; Leach's C. C. L. :.186. R. v. 
Woodward, East's P. C. 780; Leach's 
C. C. L. 287; where, although it was 
held that the prisoners could not be 
found guilty, either of burglary, or' 
under the stilt. of Anne, of stealing in 
a dwelling-house to the amount of 
40 s., by r.enson of ~ariqncc in the 

DD4 

, , 



, 

Flacc. 

• , 

4.00 PROOFS: 

, lIalf-Way Reach is, the place being perfectly' imllla. 
terial (b). ' " 

;Sut it, that wherever the allegation of place is descrip-
tive of the terms of a contract, the proof must correspond with 
the , averment. " ' 

Thus, if an action against ft, camel' the contmct be alleged to 
be to carry from A. to B., the termini are material (c). 

So where the defendant's tenan.cy of land in F. was alleged to 
be the consideration of his promise to treat it in a husband-like 
manner, ,and it, was proved that the land was in F. &. C., the 
variance was held to be fatal (d). 

So in an action of covenant on a lease of coals, where the 

name of the owner or the dwelling
house, yet it does not appear tbat the 
objection was beld to extend to the 
simple larciny. And in R. v. Davis, 
East's P. C. 780, where the prisoner 
was acquitted of a burglary alleged to 
ha,·c been committed in the drrelling
hurue of William Pearce, and it ap
peared that it was the bouse, but not 
the dwelling-house of Pearce, the pri
soner was recommended to mercy 
upon tonditicm of transportation. 

As n defendant may be convicted 
of: the transitory part of an olTence, 
thougb be be acquitted of We local 
part; and as it seems to be now esta
blisbed, tbat if tbe transitory part 
alone had been charged he might bave 
been convicted, notwitbstanding tbe 
variance from such local description, 
it seems to follow that he may be con
victed of the transitory part alone, 
notwithstanding such a variance; for 
as neither mere locality alone, nor the 
omission to prove the wbole of the 
charge, would bnve been fatal, it is 
difficult to conceive why the conjoint 
variance should be fatal. 

(b) Drewry v. Twill, 4 T. R. 558. 
, 

(c) Tucker v. Cracklin, 2 Starkie's 
C. 385. A declaration alleging a re 
tainor, to cause tbe plaintiff'5 ship 
to proceed to Gottenburg'" in order 
that she might afterwards proceed to 

PeterslTurgh, is not proved by evi
dence of a retainer to cause the ship 
to proceed to Gottenburgh, and after
wards, under particular conditions, to 
Peters1mrgh. Lopes v. De Tastet, 1 B. 
&. B. 538. See also WMte v. Wilson, 
2 B. & P. 116. In the case of 
Frith v. Grey (4 T. R. 561, n.), in 
all action for not procuring the plain
tiff a booth at l\ borse-race to be ruB 

011 Barnet Common, in the COUfity 

oj it was proved tbat the 
whole of Barnet Common was in the 
county of Hertford. But Lord Mans
field and the rest uf the Court, on a 
motioD fur a Dew trial, on the ground 
of "nriunce, held, that as it was per
fectiyimmaterial wllether BarnetCom
mon was in Middlesex, or not, 
words might be rejected as 8urplnsoge. 
Sed qu., Where the declaration wos 
laid in tort, and titated the delivery of 
II parcel at Cbester, in the county of 
Chester, to be corried to Shrewsbury, 
nnd it appeared that the delivery was 
at Chester within the county of tbe 
city of Cbester, it was beld that tbe 
variance was immaterial, no evidence 
being given that there was sucb a 
place as Cbester within the county 
at large, and in common parlance 
Cbester means Chester in the county 
of Chester. Woorhmrd v. Booth, 7 B. 
&C·301. 

Cd) Poul v. Court, 4 TauDt. 700. 
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declaration alleged the lands to be situate m' the pansh of P11ICCT. 
B. ~ Mo, instead of in the parishes of B. &:. M. (e). '-, 

In every part of the description of the place is ma-
terial, must be strictly proved (f)~ -" . 

An action for a nuisance to the plaintiff's real property, 
whether corporeal or incorporea!,is local, and the action must be 
brought in the county where the property is situate (g). ' 

But it is not necessary to describe the precise local situation 
either of the property injured, or of. the gravamen (A). 

And unless a precise be given, the place mentioned 
will be ascribed to venue, and not COnSidered to be descriptive (i). 

But if in such case a precise local description be given, it must 
be proved as laid, and a variance win be fatal (k). 

Proof that the place is usually and commolily known by the 
description used in the declaration is sufficient. 

Where, in an action for a nuisance to the plaiutiff's bouse, 
" at Sheerness, in the county of Kent," it was proved that the 
house was situated 10 the adjacent parish of Minster, but that 
both places were usually known by the name of Sheerness, it 
was held to be sufficient (l). 

Where the local description of property within a parish is ma
terial, it is sufficient to prove it to be a parish by general reputa
tion, having churchwardens and ovel'seers belonging to it, although 
it be in fact but a hamlet (m).' , 

And where premises are described to be situated in a particular 
parish, it is sufficient to prove that the parish is usually knOWJl 
by the name of description (n). 

(e) Morgan v.PdtIKJJ'(/., II Marsh. 
96; ir!frG, 411. But it wns nlso held 
dint nn 311egntion that the lands were 
in the occupation of A .. B. nnd C., in
stead of in the several occupations of 
.t1., B. nnd C., was sufficient. 

(f) Per Lawrence, J. in VOlJ1les v. 
Miller, 3 Taunt. 139. But it is suffi. 

• • C1ent to prove a trespass In SOlnO part 
of the place described, although other 
part belongs to the defendant. Stevenl 
v. Whistler, 11 East, 51. 

(g) MerJe,Y ~ Irwell Navigation Co. 
v.Dl1U(IiaI, II East, 497. And where no 
local situation in such cose is alleged, 
it will be presumed to be situate in the 
county specified in the Inargin ( Worren 
v. Webb, 1 Taunt. 379.) Thus, an 

, 

allegation that the defendant suffered 
a spout to be out of repair at A. in 
the county of B., is equivalent to aD 
averment that it was situated there. 
lVarren v. Webb, I Taunt. 379. 

(h) Mersey ~ Irwell Navigation Co",.. 
pm!f v. DouS/as,2 Eust, 497. 

(i) Ibid. 

(k) 2 Enst, 500, n. Hamer v. Bag-
1l/QIuJ, 5 Taunt. 71l9. Supra, 406. 

(1) Burbige v. Jaku, I B. & P. 2l15. 
And semble, the allegntion might at nil 
events have been referred to 
Supr6,406• 

(m) 2 Camp. 5, II •. See ]{jrllalld v. 
Pounselt, 1 Taunt. 570. 

(n) lUrllaM v. Pounsett, 1 Toun'. 
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. And p~oof that the parish is usually described by the name of 
a Saint, or by any other addition, which is omitted in the plead
ings, will n~t be material (0). 

In ejectment, the premises were alleged to be situate at Farn
ham, but were proved to be situate at Farnham Royal, and it 
was held to be sufficient, as it was not shown that there were 
two Fambams (p). 

So where the penalty in a conviction was adjudicated to the 
poor of the parish of St. M!lry, Lambeth, but the offence was 
proved to have been committed in the parish of Lambeth, it was 
held to be sufficient, there being no evidence to show that there 
were two parishes of that name (q). And although there be two 
parishes of the general name, the general description will be 
sufficient (r). . 

• 

But where, in trespass for breaking and entering a house situate 
in the parish of Clerkenwell, it was proved that there were two 
parishes in Clerkenwell, the one known by the name of St. John, 
the other by the name of St. James, but that the whole was 
generally known by the name of Clerkenwell, the description 
was held to be insufficient (8). 

570. Goodtitle v. Walter, 4 Taunt. 
6';1. Per. Mansfield, C. J., in Vowles 
v. Miller, 3 Ta1,lnt. 140. 

(0) In Good~itle v. Walter, 4 Taunt. 
6';1, the Court said that the case in 
which the valiance between the parish 
of Chelsea and the parish of St. Luke, 
Chelsea, had been held to be fatal, 
had been overruled by the case of Kirt
land v. Pounsett, 1 Taunt. 570. 

(P) Doe v. Salter, 13 East, 9. Wht're 
a conviction for performing a stage 
entertainment without licence, alleged 
the fact to have been done at the Co
burg Theatre, in the parish of St. 
Mary, Lambeth, and the adjudication 
of the penalty was to the poor of the 
parish of St. Mary, Lambeth, and the 
evidence stated that the theatre was 
in the parish of Lambeth, it was held 
to be no variance, for it did not appear 
that there were two distinct parishes so 
Darned. R. v. Glos,~OP,4 B. & A. 616. 

(q) R. v. Glossop, 4 B. & A.616. 
And note, that Lord Ellenborough said 
that the variance would not be mate
rial in ejectment. 

(r) Doe d. James v. Harris, 5 1\1. 
& S. 326. In that case a fin€. described 
the lands as situate in the parish of 
Westbury; there were two parishes of 
that name, Westbury-on-Trym, and 
Westbury-on-Severn, in the latter of 
which the premises were situnte, and 
it was held that there was no variance. -
S. P. Taylor v. William" 3 Bing. 449, 
For the description is correct, as far 
as it goes; there is no variance, al
though the two parishes arc usually 
distinguished by an addition • 
. (8) Tll!Jlor v. Hooman, 1 Moore, 161. 
Tamen quo The plaintiff. was non
suited; and a new trial was moved 

.. 

for, on an affidavit stating that the 
whole district was generally known by 
the Dame of St. James, Clerkenwell, 
and statutes were referred to in which 
it was so described. Gibbs, C. J.,ob. 
served, that the Acts r~n'ed to were 
not part' of the public statutes; but 
the Court gave leave to amend, on 
payment of costs, by addiDg another 
count. 

.. , • • 
• 
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And where, in an action for an excessive distress, the,premises Place. " 

were laid to be in the parish of St. George the Martyr, Blooms-
bury, and were proved to be in the parish of St. George, Blooms-
bury, it was held that the description was improper (t). 

Where the premises in ejectment were described as situated in 
the united parishes of St. Giles in the Fields and St. George, 
Bloomsbury, and it appeared that the premises' were in fact 
situated in the parish of St. George, Bloomsbury, and that the 
parishes were united by Act of Parliament for maintaining their 
poor, but for no other purpose, the variance was held to be 
fatal (u). 

Where the premises in ejectment were alleged to be situate in 
the parish of West Putworth and Bradworthy, and it was proved 
that part were in the parish of West Putworth, and part in the 
parish of Bradworthy, it was held to be sufficient; and that the 
declaration was to be construed as alleging the premises to be ' 
so distributively situated (x). 

In an action for non-residence, the description of the parish of 
8t. Ethelburgh for Saint Ethelbu!'gha, is fatal (y). 

An allegation that A. B. was a constable of the parish of St. 
Paul, Covent Garden, is not satisfied by evidence that he was 
presented as a fit person to serve as constable for that parish, 
but sworn in to serve for Westminster generally (z). 

As natural persons, as well as aggTegate corporate bodies, Name. 

must be described by name, an allegation of the name of any 
such person or body, whose ex:stence is essential to the claim or 
charge, is necessarily descriptive, and consequently a variance 
is generally fatal. Where, however, the name of a party to the 
action or indictment is mistaken, the objection must be taken by 
plea of the misnomer in abatement, and cannot be taken by a 
plea in bar (a). 

Where a corporation was sued by the name of the Mayor and 
Burgesses of Stafford, and on production of the charter, it 

(t) Harris v. Cooke, 2 Moore, 587. 
The Court said that it should have 
been described byits known and popu
lar name, and not by its general de
scription; St. George, Bloomsbury, 
was dedicated to king George the 1st, 
and St. George the Martyr is quite II. 

distinct parish. 
(It) Goodtitle d. Pi7lsent v.Lammer-

l1IUII,,:l Camp. 274. , 
(x) Goodtitle d. Brembridge ,'. Wal. 

ter, 4 Taunt. 671. See the case of 
1l1organ v.Edwards, 2 Marsh. 96; supra, 
409. In the IRtter case the evidence 
varied from the written description in 
the lease. 

C!;) Wilson v. Gilhert, 2 B. & P., 
2!h. 

(z) Goodes v. Wheatley, 1 Camp. 
231. 

(0) Morley v. Law, 2 B. & B. 34. 
See Gardner v. Walker, 3 Ans. 935. 

, 
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MisIlOlJl()r. appeared that they were tl The Mayor and Burgesses of the 
borough of Stafford, in the county of Stafford," the Court held 
that the variance was not fatal, under a plea of not guilty to a 
declaration in case, but that the misnomer might have been 
pleaded in abatement (h). But if there be no such corporation 
the objection is available in bar (c). 

Upon the trial of an ejectment on the demise of the mayor, &C. 
of the borough town of Maldon, it appeared from the charter that 
they were incorporated by the description of the mayor, &C. and 
commonalty of Malden; and it was held that the variance was im
material, the charter showing that Malden was a borough town (d). 

Of persons. The misnomer of persons whose existence is essential to the 

• 

charge or claim is usually a fatal variance. 
An indictment ~harging the prisoner with having personated 

M'Cann, is not satisfied by proving his personation of M'Carn (e). 
So Couch for Crouch is a fatal variance, in the description of 

a party to a bill of exchange (f). 
So a misdescription of a name of dignity will be fatal. 
The declaration in an action for a malicious prosecution 

alleged that the defendant went before R. C. baron Waterpark, 
of Waterfork, in the county of A.; the proof was, that he went 

(b) Mayor and Burgesses of Stafford 
v. Bolton, I B. & P. 40. In lin IIction 
for stock, the South Sea Company 
were described liS trading ad Maria 
Australia, and it. WIIS held that the 
variance was fatal; but the plaintiff 
had leave to amend. ".l'uroille v. Aim-

. worth, Str. 787. 
(c) Ibid. and Bro.lVIisn. 73. 
(d) Doe v. Miller, I B. & A.699. 

And see the cases of the Dean and 
Chapter of Carlisle, 10 Co. 124; of the 
Dean and Canons of Windsor, ibid. 
Dr. Ag1'Cl!J's case, II CO. 19; Cro. 
Eliz.816. 

(c) R. v. 7'assett, cor. Wood, B. 
Kent Lent Ass. 1818, and afterwards 
before the Judges. Tarbort for Tabart 
is a fatal variance in a bail-piece (Bing. 
ham v. Dickie, 5 Taunt. 514.) So if 
tho plaintiff on n bail-piece be de
scribed as Christian Nicholas Venn, 
instead of Daniel Nicholas Venn; 
they are Dot bail in the cause, ami the 
Court wili not amend the bail-piece, 

.... 

• 

but give judgment on the plea of nul 
tiel record. Venn v.Warner, 3 Taullt. 
263. So ShlJkpear for Shakespear, on a 
plea in abatement. If n defendant be 
arrested by a wrong Christian name, 
as Berend for Bernard, the Court will 
dischnrge him on motion (Wilks v. 
Lorek, 2 Taunt. 399). See also Smith 
v. Innes, 4 M. & s. 360. So where a 
party having two Christian names is 
sued by one only (Arbouin v. Willough
by, 1 Marsh. 477.) SecuI, where he 
has dealt with the party by tWS'ilume 
by which he is sued ( Walker v. IVil
loughby, 6 Taunt. 530; S. C. 2 Marsh. 
230); (If where the name is idem 

• 

80nans, as BelleJ.:ito f('.: Beneditto •. 
Abitbol.v.Benedetto, '.! Taunt. 401. See 
R. v. Foster, Russ. & Ry. 412. 

(f) Whitwellv. Bennett, 3 D. & P. 
550. So if in an action on the statute 
of usury, a bill of exchange be alleged 
to be drawn on John K. instead of 
Abraham K. lIutchi7lson. v. Piper, 
4 Taunt. 810 • 
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before R. C. baron Waterpark, of WaterparA, in the county of Misnomer 
A.; and the variance was held to be fatal-(g). of persons, 

An allegation that J. S., otherwise R. S., made a deed, is not 
supported by evidence that J. S. made a deed by the name of 
R.&(h~ . ' 

So a declaration against a party in his right name, alleging 
that he executed a bond in a different name, is bad (i). 

If the plaintiff allege that a promissory note was made payable 
to him, or that a promise was made to him, and on proof of the 
instrument or contract it appears to have been made to another, 
it is no variance if the plaintiff show that he was the person really 
meant, for that is the legal effect (j). 

Where a person is described by name simply, without addition, 
proof that there are two persons of that name is no variance, for 
the allegation is still true. 

Upon an indictment for an assault upon Elizabeth Edwards, 
it appeared that there were two of that name, mother and 
daughter, and that in fact the assault had been made upon the 
daughter; and the conviction was held to be good (k). 

But a description of persons by the name by which -they are -
commonly known is usually sufficient. 

Proof that certain officers in the town of A., within the parish 
of B., have always been called the churchwardens of A., is suffi
cient to warrant the description of them as the churchwardens 
of A. (I). 

And proof that the nam~ alleged is the reputed name is usually 
sufficient. 

When an indictment charged the prisoner with having stolen 
the property of Victory, baroness Turkheim, the prosecutrix; and 
the proof was that her real name was Selina Victoire; that baro
ness Turkheim was her real title, but that she was usually known 
by the name of baroness Turkheim; the Jud~es held that the 
descnption was sufficient (m). 

(g) Walters v. Mace, 2 B. & A. 
756• 

(II) Hetchman v. Shotbolt, Dyer, 
:1077 h, pl. 9. 

(I) Gould v. Barnes, 3 Taunt. 504. 
(j) Willis v.Barrett, 2 Starkie's C. 

29. lIfoller v. Lambert, 2 Camp. 548. 
And see Bas, v. Clive, 2 M. & S. 282. 
&cus, in the case of a writ. &ando
ver v. Warne, 2 Camp. 270, or spe
cialty. 

(k) R. v. Peorce, 3 B. & A. 579. 
But if fnther and son be both cn!led 
A. B., by A. B. simply the father 
shall be intended. Lepiot v. BrolJln, 
1 Salk. 7. Wilson v. Stubbs, Hob. 330. 
Sweeting v. Fowler, 1 Starkie's C. 106. 
Vol. II. 148. 

(I) Stead v. Heoton,4 T. R. 669. 
(m) Sull's case, Leach, 1005. See 

nlso Jllarg Grahalll's case, Leach, 
619. 

, 

• 
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It' is suffi~ient if the name be idem sonans: on an indictm~nt' 
for assaulting John W.hyneard, the evidence was of an assault 
on one who spelt his name Wynyard, but it was commonly 
pronounced Winniard, and the conviction was held to be 
right (n). ' 

The misnomer of a party to the proceeding, whether civil 01' 

criminal, can usually be taken advantage of by pl~a in abatement 
only, and is immaterial where the defendant pleads in bar. 

And where a defendant ill assumpsit has let judgmeQ.t go by 
default, the other defendf1.l1ts cannot take advantage of a misn<r 
mer of that defendant, proof being given that he has been served 
with process (0). 

Where the defence to an act.ion by Elizabeth H. was, a judg
ment against the defendant, as garnishee, in the mayor's court, in 
an action against the present plaintiff, in which she was called 
Eliza H., satisfaction having been entered, it was held that the 
variance was not matelial, proof having been given that she 
was known by the name of Eliza, as well as by that of Eliza
beth (p). 

Character. If plaintiffs describe them",elves as the assignees of A., proof 
that they are assignees under a joint commission against A. and 
B. is no variance (q). . 

Act. To satisfy an allegation that a party did a particular act, it IS 
sufficient to prove that the act is his in legal effect. 

In an action of debt against B. alone, on a joint bond of A. 
and B., where B. pleads payment, proof that A. paid the debt 
will support the issue (r). 

Debt on bond against the executors of StaZwood; plea that 
Hicks was a co-obligor, and that on a day specified Hicks and 
Stalwood paid the money; it was held that this was proved by' 
evidence that Stalwood paid one half during his life, and Hicll.S 
the remainder after his death (s). 

(n) R. v. Forler, Russ. &;Ry. C.C.L. 
412. But where theindictmelltchal'ged 
the murder of George Lakeman Clarke, 
a bastard child, which had been ehlist
cDed by the Ilame of George LIlke
man, the mothel)s name bE:ing Clarke, 
but the ehihl had not acquired her 
name by reputation, it was held to 
be a misnomer. R. v. Clarke, 1 j:tllS5. 

& Ry. C. C. L.355. 

(0) Dickenson v. Bowes, 16 East, 
110. 

(P) Hu.rluzm v. Smith, 2 Camp. C. 
19· 

(q) Harvey ~ others v • .Morgan, 2 

Starkie's C. 17. Vide Vol. II. 838, 
and tit. BANKRUPTCY; App. 

(r) P. C. Ann. 133. 
(8) Gr01leS V. '1'he EreclItors oj Stal~ 

u'ood, Ann. 133. 
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In an action on the case against the master of a ship'for lo~ Act.. ' .. 
of goods, it was alleged that the plaintHf was to pay the defend- PartIes. 

ant, but the jury fOllnd that the plaintiff was to pay the ship-
owners, and that the latter were to pay the defendant; and the 
Court held that the allegation was supported, since the plaintiff 
did in effect pay the defendant (t). ' 

In an action by the consignor of goods against the carrier, on 
an undertaking to carry them for a certain hire and reward, to 
be paid by the plaintiff, proof of an agreement, as between the 
consignor and consignee, that the latter shall pay the carriage, 
does not disprove the allegation, the consignor being in point of 
law liable to the defendant (u). 

An allegation in an action on an indemnity bond, that A. and 
B. (the parties indemnified) advanced certain money to D., is 
satisfied by proof of the advance of the money by A., B. and C., 
the latter being a dormant partner (x). . 

Where the fact alone is material, and the agent immaterial, a 
variance as to the latter will not be fatal. If a declaration on 
a bili of exchange aver a presentment by A. B. it is sufficient to 
prove a presentment by another (y). 

In all civil cases, and in prosecutioDs for misdemeanors, it is a 
general rule, that an allegation that a party did an act is sustained 
by evidence that he caused it to be done by another, according 
to the well-known maxim qui facit per alium facit per se. 

In an acti.on against A. for damage occasioned by his negli
gence in driving a carriage, it is sufficient to prove that the 
damage was occasioned by the negligence of his servant (z). 

An averment that the defendants accepted a bill of exchange 
is satisfied by evidence of an acceptance by their authorized 
agent (a) • 

• 

But an allegation that the plaintiff employed A. to repair 
damage to a house, and to alter a room, is not supported by evi-

(t) Morse v. Stall, 1 Ventr. 238. 
(u) Muore v. Wilson, 1 T. R. 659. 

And see Jordan \'. James, 5 Burr. 2680. 
rale v. ~le, Cowp. 294. 

(r) Barrison v. FitJlllcnr!/, 3 Esp. 
C.238. 

(y) Boehm v. Campbell, J Gow.55. 
(z) Brucker v. Fromont, 6 T. R. 659. 

If A. aod B., being carriers, horae 3 

cart each for his own share of the 
road, they are jointly liable for the 

• 

negligcnce of the servant of either. 
lValand v. Elkins, 1 Starkie's C. 272. 

But as to allegations thnt the princi
pal has subscribed an instrument, 
which has in fact been subscribed by 
nn agcnt, see Levy v. lVil.ron, 5 Esp. 
C. 180. Ht:lmsley v. Loader,2 Camp. 
450; Vol. II. tit. AGENT. 

(a) Heys v. Beseltine, 2 Call1p, C. 
604. See CoaTe \'. Giblett, 4E~p. C. 

231 • 
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dencethat nninsul'ance company emp~oyed A."to repair,1Uld 
that the plaintiff employed' him to alter the room (b). .' "' 

An allega~on that A. sold a chattel to B •. by writing, is not 
proved by evidence that B. was the purchaser at an auction, pm 
that A.'s agent wroteBo's name, as the buyer, in the printed 
catalogue, and that B. gave his promissory note for the sum (c). 

An avennent of an agreement to deliver goods to A. is not 
proved by evidence of an agreement to deliver goods to the 
bearer of a receipt for the goods given by the defendant (d). 

Where the consideration was alleged to be the releasing certain 
goods dis trained for rent to the tenant, and evidence was given 
of a promise on consideration of returning thE.' goods to the 
plaintiff, the variance was held to be fatal (e). 

In an action for an amercement in a court-leet, an allegation 
that the court was held before the steward is not proved by evi
dence that it was held before his deputy (f). 

An averment of an absolute assignment, alleged as a consi
deration for a promise, is not supported by proof of a qualifIed 
assignment (g). 

Where a wrongful act and an injurious consequence are alleged, 
the consequence must be shown to result immediately from the 
act; it hi not sufficient to connect the act with a remote conse
quence, by evidence of intermediate causes. . 

Where the plaintiff alleged that the defendant placed and con
tinued a heap of earth, b)\ means of which the refuse-water was 
prevented from flowing from the plaintiff's house to a certain 
ditch, and the proof was that the earth had been so placed ori
ginally as not to obstruct the water, but that in process of tim 
the earth was trodden down, and fell into the ditch, and ob
structed it, it was held to be a variance (h). 

An allegation that the defendant diverted and turned a stream 
of water, is not proved by evidence that by interrupting its course 
and penning it"back he caused it to overflow the plaintiff's pre
mises (i). 

(b) Witheringtonv. Buckland, Ann. 
309· 

(c) Sgmtmd. v. Ball, 8 T. R. 151. 
(d) Samuel v. Darch ~ others, 2 Slar

kie's C. 60. 
" (e) GoodJ01I V. Leary, 4 T. R. 487. 
(f) W,YViU v. Shepherd, 1 H. B. 

162. For a deputy cannot bo 
appointed without special authority, 
under a particular graat or by estab. 

lished usage. See 4 Ins. 811. And 
see Gerg v. Wheatley, 1 11. n. 
16a, n. 

(g) Vamandau v. Burt, 1 Moore, 
42. 

(h) Fitzlimmon. v. Ingli., 5 Taunt. 
534. 

(i) Gr!ffiths v. Marlon, 6 Price, 1; 
and see William, v. Morland, 2 B. & 
C.51O. 

• 
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. An allegation of damage from· 'the unskilful, ' of tb&f Act. 

defendant's ship, is not satisfied by evidence of-damage' n·olii.the· ~eunsequeoce. 
improper stowing of the defendant's anchor (j)., . : 

If the declaration allege as special damage, that- the plaintiff 
gave bail to the sheriff at the return of the writ, it is not pi-oved 
by evidence that he paid the debt, and 10 I. for costs, into the 
hands of the sheriff (k). 

But where the declaration alleged that the defendant erected 
a dam and diverted 3. watercourse, and prevented the plaintiff 
from having the use, &c., this was held to be sufficient althouO"h , 0 

the effect of erecting the dam was nut to divert the water, but 
to prevent its flowing in sufficient quantities (1). 

A variance as to the number of agents seems to be immaterial, 
unless the number, from the nature of the case, opemte by way 
of description of the charge or claim. 

Agent. 

• 

If A. be indicted as accessory to B. &. C. he may be convicted 
on proof that he was accessory to a felony committed by B. 
alone, or by B. &. C. together with D. (m). 

Number of 

A livery to one of several feoffees is livery to all (n). 
An allegation in perjury, that the oath was ta~en before E. W. 

one of the justices of assize, is proved by evidence that it was 
taken before E. W: and another justice of assize (0). 

In general, in actions for torts, it is sl'fficient if' the injury be . 
proved to have been committed by one only of the defendants, 
,who may be convicted, and the rest acquitted (p). 

, Where three promise to do' an act upon request, a request to 
one is a request to all (q); and notice to one is notice to all (r). 

Where it was alleged that differences depended between six 
persons, partners, and it appeared that three of the partners had 
given a joint and several bond to the other three, conditioned for 

(j) Hullman v. Bellnctt, 5 Esp. C. 
226. 

. (k) Bristow v. Ha!JWood, 4 Camp. 
, 

213. 
. (l) Shears v. Wood, Moore, 345. 
'Case, for 50 negligently pulling down 
a party-woll that plaiatiff's cellar was 
weakened and fell in; and his wine 
destroyed: the proof. was, that tlie 
·injury was caused by the defendant's 
placiDg a quantity of bricks, in pulling 
.down the wall, on the cellar. per quod, 
&c. imd the variUDce was held tf~ be 

VOL. I. 

immnterinl. Killg v. Williamson, 1 D. 
& R. 35. .. 

(m) Crim. Pleadings, 148, 2. 

(n) Co. Litt. 48; Cum. Dig. FeofF. 
ment, B. 2. ' 

(0) R. v. Alford, Leach's C. C. L. 
179· 

. (p) Vol.II.582. 

(q) Brereton's case, Noy, 135; Vin. 
Ab. T. b. 97; vide supra, 780. 

(r) Com. Dig. Condition, L. g. 

• partlcs. 

, 

, 
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the performance of the award, and that the latter had· given a 
similar bond to the former, in which it was recited that differ
ences existed bet~een the above bounden three and the abov~ 
named three, it was held to be no variance (s)~ 

An allegation in an indictment of perjury, that A. filed his hill 
(upon the answer to which perjury is assigned) against B. and 
another, is satisfied by proof of a bill filed against B., C. and D. 
the peljury being assigned on a fact which is material as betwee~ 
A. and B. only, and it seems that it would have been sufficient 
to allege that it was filed against B. only (t). 

If the act itself which is the foundation of the claim or charge 
be proved, it set'ms that allegations as to the manner of doing it, 
laid by way of aggravation, may be rejected. Thus upon a charge 
of murder the act is laid to have been done wilfully and of 
malice aforethought, yet, although neither of these allegations be 
proved, the prisoner may be convicted of manslaughter (u). 

So if a libel be alleged to have been published with intent to 
bring the administration of justice into contempt, and also to 
defame particular magistrates, the defendant is liable to be con
victed if a publication with either of those intentions be proved 
against him (x). 

Upon an indictment charging the defendant with assaulting a 
female child, with intent to abuse and carnally to know her, he 
may be convicted of the assault with intent to abuse her, although 
the jury negative the rest of the intention (y). 

If slanderous words be alleged to have been spoken with intent 
to injure the plaintiff in two trades, it is not a fatal variance if it 
tum out that the intent was to slander him in one of them 
only (z). 

Variances in the proof of a written instrument may be consi
dered, 1st, Where it is set out by the tenor, &c.; 2dly, Where it 
is described in substance and effect; adly, Where it is vouched 
in proof of particular facts by a description of its date, names of 
parties, &c.; 4thly, Where a fact is simply alleged, without 
vouching the instrument, and the instrument is used but as evi
dence. Previously to stating the decisions applicable to this 
brunch of the inquiry, it may be proper to observe, that by a late 

• 

(.) Winter v. White, 3 Moore, 
674. 

(t) R. v. Benson,2 Camp. 501, cor. 
Lord Ellenborough. 

(u) 2IIalc, 246; Fost.329. 
• 

(.1') R. v. Evans, cor. Bayley, J. 
Lane. Sp. Ass. 1821. 

(9) R. v. Dawson, cor. Holroyd,J. 
York Summ. Ass. 1821. 

(z) FiggiTII v. Cugsweli, 3 M. & S • 
369. 
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wholesome statute, power is given to Courts of Record to am~d Written, " 

the record in a civil action, or prosecution for a misdemeanor, in IlIstru!U('II'. 

case it vary ffOm a writing produced in evidence to support it (a). 
1,1 general, where a party is bound, either by the nature of the 

case, or by his own allegation, to strict proof of a written docu
ment, any variance which affects the sense wilt be fatal; but a 
mere variance in the spelling of a word will not be material unless 
the word be thereby altered into one of a different meaning (b). 

The words " to tlte tenor following," or " as follows," or" in 
the words andfigures following," bind to all exact recital (c). 

Under such an allegation the insertion of the word nee instead 
of non (d), air for heir (c), would be fatal; but a variance of the 
word abby for abbey (f), or ill an indictment for peljury, of 
underlood and believed for understood and believed (g), would 
not be material. 

A variance in a name contained ill an instrument so set out, or 
in a record on a plea of nul tiel record, will be fatal, as of Crawley 
for Crowley (It), Ansty for Anesty, Sltartless for Sltarpless (i), 
Shutlifffor Sltirtlijf (k), unless, as it seems, the name be idem 
sonans, as Segrave for Seagrave (I) • 

(a) By the ~tat. 9 Geo. 4, c. 16, inti
tuled " An Act to prevent a failure of 
justice hy reason of l'ariances between 
records and writings produced in evi
dence in support thereof," it is enacted 
that it shall aud may be lawful for 
every Court of Record holding plea iu 
civil actions, any Judge sitting at nisi 
prius, and any Court of oyer and ter
miner and general gaol delivery, in 
England, Wales, the town of BerIVick
upon-Tweed and Ireland, ifsuch Court 
or Judge shall see fit SQ to do, to cause 
the recol'd on which nny trial may be 
pending before any such Judge or 
Court in any civil action, or in any in
dictment or information for any mis
demeanor, when any variance shall 
appear between nny matter in writing 
or in print, produced in evidence, and 
the recital or setting forth thereof upon 
the record whereon the trial is pend
ing, to be forthwith amended in such 
particular by some officer of the court, 
on payment of !luch costs (if uny) to 

• 

the other party as such JudgeorCourt 
shall think reasonable. 

(b) Supra, tit. FORGERY. LJBEL~ 

Crim. Pleadings. 100, 2d edit. Doug. 
194; Cowp. 230; Salk. 660. 

(c) Doug.97. R. v. Powell, 2 m. R. 
788; Salk. 660; Hob. 272; !l Co. 78; 
Co. Ent. 508; 2 Sannd. 121; Dyer, 
75. Lady Ratcl!ffe v. 81mbl!}, c'ro. 
Eliz. 224. Blissett v. Johnson, Cro. 
Eliz. 503; 2 Roll. A br. 708; gupra, 
tit. LInn. 

(d) Salk. 660. 
(c) .t1bncg v. Wallace, Str. 201.231. 

U) Ibid. 
(g) R. v. Beach, Cowp. 229. 

<h) 12 Ass. pl. 2. 

(i) Bro. Var. 20. 

(k) Gordoll v. AUStill, 6 T. R. 611. 
See also R. v. SIuikespear, 10 Eastl 

8a. 
(I) 2 Str. 889. , • 

, -
E E 2 

" 

, 

• 



4:10 PROOFS: 

Written And so it is where a name is alleged which is to lJe proved by 
instrument. a record, or other written instrument (m). 

An' allegation that it was presented in an indictment in manner 
and form following, does not bind to an exact proof; and tliere
fore, where the indictment set out under that allegation omitted' 
the word despaired, it was held that the variance was not 
material (n). 

Oyer of If the condition of a bond be set out on oyer, a variance from 
:::::ttiull of the tenor will be fhtal. Thus where-, Oil oyer, the condition was, 

that if' the defendant should pay to the plaintiff the full sum of 
100 I. by six equal payments, &c., and under the plea of non est 
factum the evidence was, that the word hunared had been omitted 
in the bond, and had been interlined: in it after execution, tlie 
variance was held to be fatal, although it was clear, from the 
context, that the word hundred was intended (0). 

locgal 
elfeet. 

If a public statute be misrecited, the Courts will take notice of 
the variance, and it will be fatal (p); but they will not notice a 
variance' in a private statute unless it be pleaded (q) 

Where in setting out a statute the word or is used instead of 
the word and, the mistake will be fatal (1'), unless the word or in 
the statute has always been construed to mean and (s). 

Secondly, when the instrument is described merely by its sub
stance and effect, it is sufficient to prove it by one which corres
ponds in legal effect. 

In debt on bond, the plaintiff alleged that the defendant 
acknowledged himself to be bound to Richard BisllOP; on oyer 

(m) TUMJil v. A!}nwortlt, Str. 787. 
The plaintilT declared for stock in the 
company trading ad Maria Austral, 
vocat, the South Sea Company; and 
after grent debnte it wns held that the 
variance between Austrialond Austral 
wos fatal, but the plaintifr had leave 
to amend. 

(11) R. v • .ll:fa!}, Doug. 183. 
(0) Waugh v. Bussell, 5 Taunt. 707. 

&cus, where the substance only is 
alleged and oyer is not demanded. lb. 
And Gibbs, C. J. observed, that C. D. 
Comyns, in 5 Com. Dig. Obligation, 
D. 4, had misunderstood the cnse Cull 
~ U.r. v. Sanninc, when he says, that 
if thc declaration be upon 21 bill that 

he will pay, and the bill says" if ho 
pay," the variance will not be mate
rial; and that what was reaIly decided 
in that case was, thatthe li,is-spelling, 
by ndding an e finnl to the name of 
the widow Sarmine, did not thereby 
vitiate the obligation. 

(p) Bogce v. lVldtaker, Doug. 97. 
(q) R. v. Wilde, 1 Lev. 206; Doug. 

97; 1 Salk. 330; 1 Lord Rny. 3111. 
(r) R. v. Marsack, 6 T. R. 771. 

See the Attorne!}-general v.l1orton, 4 
IJrice, 237, where tl,ereout for thereon 
was held to be nn imQlaterial vari
nnce. 

(s) Ibid. 



VAR1ANCE. 

it appeared that the defendant acknowledged 'himself to be bound. :Written 

to Richard to be paid to the said Richard .Bishop; and on ~!:~mellt 
demurrer the COll·t held that this was no variance, for the word eWer-to 

said pointed out the relation of the DIlmes so immediately that it 
was impossible to doubt but that the bonel. ·was made to the. 
person to whom the money was payable (t). 

The declaration avert'ed that a note was payable to Rior order 
and alleged an indorsement as payable to C. or order? and on 
production of the note the indorsement was, P1'llY pay to c.; it 
was held that there was no variance in substance, for by the 
indorsement it was payable as alleged (Ii). . 

Where the declaration wason a note promising to pay a sum 
of money and interest, and the proof was of a note entitled in a 
cause with a promise to pay the debt allli costs, it was held to be 
sufficient (v). 
. So where the declaration alleged a bond for 40 1. to be paid to 
the plaintif}~ and on oyer of the .bond it was to be paid to hig 
attorney or assigns, the Court, on demurre1', held the variance to 
be immaterial, for payment to the plaintiff 01' his attol11ey was 
the same thing; the teneri made it a debt to the plaintiff~ and 
a solvend to anyone else would be repugnant (w). 

In an action by the husband alone, on a bond a~leged to be 
given to him, he gave evidence of a bond to himself and his wife; 
and this was held to be no variance, for he had a right to reject 
the obligation to h~s wife, and in legal import it was a bond to 
himself (x). 

So where, in covenant, a lease was alleged to have been made 
by the plaintiff' on the one part, and the defendant on the other, 

<,) Bishop v. Morgal/, 11 Mod. 275. 
See also IVaugh v. Bu,~scll, 5 Tallnt. 
707. In an action on the case fOr 
detaining a bond alleged to have been 
gil'en hy Lord Gw!e, upon non aSSllmp

&it pleaded, a bond was gh'el! in evi
dence exccuted by Lord Gage; ali(I 
tbe Court of C. B. held that the va
riance was not material. Alcorn v. 
Westbrook, 1 \Viis. 115; but it seems 
from tbe report, that although the de
c1arntion alleged the lIame to be Gave, 
yet in other parts it was stated to be 
(luge. If in setting forth the substance 
and elfcct a hlank be supplied, and n 
meaning be thereby added which is 
~Iot actually supplied \1y <lny tcnu~ 

containcd ill the illstrumcnt itself; the 
variance will be filwl. An indictment 
for pe'jllry allegcd that the defclldulIL 
swure in substance lind cllcet, " that 
A.assaultCil her, and at the sume tillle 
threatened to shoot her," the word 
time was omittcd in the afiidavit, and 
the variance WIIS held to bl: fatal. It 
v. Mary Ann Ta!Jlor, 1 Camp. C. 404. 

(u) B. N. P.275 . 
. (v) Coombs v. ll1gralll, 4 D. & R. 

216. 
. (I'D) Salk. 659. 

(x) AnkerBteilJ v. Clarlre 4' oth"&, 
4 T. R.616. Although the bund was 
gh'en to the wifc as adlllinistratrix. 
Ibid . 

... E " .:. . t> 
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and the lease proved under the plea of non est factum, was by the
plaintiff and his wife of lands the property of the wife before 
malTiage (y). 

In an action against the high bailiff of Westminster for n false 
return to a writ of fl. fa., the plaintiff alleged a warrant to levy 
200 1. of the goods of A. u., which the plaintiff had recovered 
against A. U. He proved a fieri facias to t.hat effect, and a war
rant to levy 200 I. of the goods and chattels of A. u., which 
the plaint.iff had recovered against ; and it was held that 
the allegation was satisfied, for the name might be supplied by 
reference (a). 

So where the declaration on a bond alleged that the defendant 
acknowledged himself to be bound in so many pounds, on the 
production of the bond, it appeared that the word pounds in the 
obligatory part was omitted, but it being manifest fl'Om the con. 
dition of the bond that pounds were meant, it was held that the 
omission might be supplied (a). 

A declaration for maliciously holding to bail, in setting out the 
judgment in the former action, stated, "it was thereupon consi
dered that the then plaintiffs should take nothing by their said 
writ, but that they and their pledges to prosecute should be in 
mercy," &c. In the record of the former judgment the words 
" and their pledges to prosecute" were omitted, and it was held 
that the words might be rejected as surplusage (6). 

A declaration in setting out the condition of a bail-bond 
stated, t.hat if the defendant should appear to answer the plain
tiff, according to tlte cllstom of Itis Majesty's court of CommO/& 
Benclt, then the obligation should be void; on the production of 
the bond it appeared that the words in italics were omitted, 
but this was held to be no variance, as the legal effect was 
avelTed (c). 

An avowry alleged certain rent to be due under a demise, 
and certain furthel' increased l'ent for breaking up land into til
lage. It appeared from the lease that the increase of rent was 
confined to the last three years, and the rent was, in fact, claimed 

(1) Arnold v. Revoult, 1 n. & n. 
443; 4 !\foore, 66. Belll:er v. Lane, 
!a Mod. 217. 

(z) King v. _Morris,Str.909; Fitzg. 
198; 1 Ford, 85. Sec also Hcndru!J 
v. Spencer, cited 1 T. R. 238. Supra, 
73U• 

(II) Coin r. Hulmt', U n. & C. 568. 

(b) Judge v. Morgan, 13 East, 547. 
Although the judgment was pleaded 
with a prout patet. Note, that Lord 
Ellenborougb observed that there was 
an 4-c. in the record. See Pltillips v. 
SllIIW,4 n. & A. 435; [ B. & A. 984; 
i'Ui-tI, 429. 

(I') B(}1!1ellol& v. Str:u;urJ, 3 Moore, 
!l!4. . : 
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in respect of part of the last three years, and the Court held ~riUcn 
that undel' the statute (d) this was no variance, the mere effect L::~ruent. 
and operation of the demise being stated (e). clfcct. 

In an action for falsE.' imprisonment, the declaration, in setting 
forth the bill of alleged that the sheriff' was com
manded to take A. B. (the then defendant) and Joltn Doe, if, 
&c., and them, &.c. The bill produced was in words at length, and 
it was held to be no variance, fOl' it was sufficient to set out the 
substance; and there was no variance between what was set out 
and the bill of Middlesex produced (f). 

Where in proceeding against bail above, and. nul tiel record 
pleaded to a replication, which alleged a capias ad satisfacien
dum, retul1lable Coram Rege apud Westm., a ca. sa. was produced, 
returnable Caraln Rege ubicunque, &'c., it was held to be no 
variance (g). 

In an action against the sheriff for misconduct in the sale of 
the plaintiff's goods, under a fieri facias, the plaintiff, in stating 
the substance of the writ, alleged that the sheriff was com
manded to levy 80 s. awarded to J. C. for his damages sustained 
by occasion of the detaining of the debt; and the WI-it stated that 
the 80 s. WCl-e awarded to J. C. for his damages sustained, as well 
by reason of the detaining the debt, as for his damages; and it 
was held to be no variance, for costs, in a legal sense, are included 
in the word damages (It). 

Where in all action for bribery, the declaration alleged a pre
cept to the mayor, and the plaintiff gave in evidence a precept 
directed to the mayor and burgesses, the variance was held to be 
immaterial (i) ; for the substance was proved, and the mayor being 
the proper returning officer, the precept should have been directed 
to him. 

So where the declaration alleged a precept to the mayor, and 
proof was given of a precept directed to the mayor and com
monalty (It). 

(d) 11 Geo. 2, c_ 19-
(e) Roulston v. Clarke, 2 H. D. 

563-
(f) lVilson v. Mawson, cor. Lee, 

C_ J_, cited I T. R. 237. 
(g) Roberts v_ Price, LJ_ Raym. 

702_ And sec Shuttleworth v. Pilking~ 
ton, 2 Str. 115ii, cited Ly Buller, J. 
1 T. n. 240; where it was held that 
the omission of ubicunqllC in n bail
Lont! wu~ uut mnterial; for thut by 

appearing before the King, was meant 
the appearing before the King in his 
court, ami not in person. 

(h) PMllips v_ Bacon, 9 East, 298. 
(I) Cumillg v. Sibley, cited 1 T. R. 

239-
(k) Dicl;e1l8on v. Fis/ltr, Burr. 2267. 

Note, that the word commo/wit!! in the 
precept had been struck through with 
a pen, but not obliterated. 

££4 
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So where the precept was alleged to be directed to the bailiffs' 
and jurats of Seaford, and the evidence was of a writ directed. 
to the bailiff and jurats of Seaford (m). 

In an indictment for perjury, it was alleged that a bill in Chan
cery was directed to Robert Lord Henley, &c.; it appeared in 
evidence to be directed to Sir Robert Henley, Knight, but the' 
objection was overruled (n). 

'Vhere a declaration for penalties under the stat. as Geo. 3, 
c. 137, s. 6, alleged that the defendant was overseer of the 
township of S., duly appointed, and the appointment produced 
purported to be an appointment of the defendant as overseer 
of the parislt of S., and it was proved that the township of S. 
and all the other townships within the parish of S. maintained 
their own poor separately, and there was no evidence that any 
overseer had ever been appointed for the parish of S., and that 
the defendant had acted as the overseer of the township of S.; 
it was held that it might be presumed that the word parish had 
been inserted by mistake (0). 

The declaration stated the condition of a replevin-bond to pro
secute an action for taking, &c. his goods and chattels in the said 
condition mentioned, the condition is to prosecute for taking, &c. 
goods and chattels, and growing crops, and held to be no variance, 
for growing crops lllay be considered as chattels within the stat. 
11 Geo. 2, c. 19 (p). 

An allegation that A. was bound by a deed is satisfied under 
the plea of 110ft est factum, by evidence of a joint deed by A. &. 
B. <q), whethel' the deed be joint, or joint and several, for it is 
still the deed of A. (r). 

If the substance and effect of an instrument be alleged with 

(III) If'arre v. Ha/'bin, 2 II. B. 113. 
(71) R. v. Lookup, Trin. 7 Gell. 3, 

cited 1 T. R. 240. Where the indict
ment alleged the former trial to have 

• 

been before Littledale, J., without a 
prmlt JJldet per recordulII, lind it did 1I0t 

appear from the record itself before 
whom the trial took place, but the 
postea stated it to have taken place 
before Sir C. Abbott, L. C. J., lind it 
was proved that in fact the trial took 
place before Littledale, J. sitting for 
the Chief Justice in London. 

(0) Steele;y. Smith, 1 B. & A. 94. 
(p) Gluver v. CU/ISI I Diug. 0. AI. 

• 

legation of covenant to pay, &c. in 
twelve month~, is proved by a covennnt 
to pay in twelve calendar months; but 
(semble) it appeared from other parts of 
the ~ccord that calendar months were 
meant. Cockrell v. Gray, 3 D. & n. 
3116. . 

(q) Vol. II. 272. Middleton v. Sand. 
ford, 4 Camp. C. 36. ' 

(I') Ibid. But a memorial under the 
Annuity Act, stating that A. and B. 
were severally bound, is bad, if they 
were bound jointly as weil as seve
rally. TVillr.y v. Cuwthorne, 1 Ea~t, 

391!. 
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more'particularity than is contained in the inl!trument, the vari~ ~rltten 
unce will be imllH.terial, provided the particular:-, be true in fact. L:~ment. 
An allegation U'1,t a writ was directed toA. and B. sheriff of eff~ct. 
Middlesex, is satisfied by evidence (If a writ directed generally to 
the sheriff of Middlesex, coupled with evidence that A. and B. 
were the sheriff(s). . 

Where a written instrument is described merely by the sub
stance and effect, superfluous and insensible words occurring in 
the description may be rejected as surplusage. Thus, where in 
a declaration for bribery, in setting forth the precept from the 
sheriff to the portreeve of a borough, it was alleged, " and if 
the said election so made SllOUld certify," &c., it was held that 
the word ~f, which was not in the precept itself, might ,be re
jected as surplusage, as the precept was not described by its 
tenor (t). 

An indictment for perjury, assigned on an affidavit to support 
a petition by the defendant to supersede a commission of bank
rupt against him, alleged the petition, and that the defendant in 
his petition stated declarations made by the petitioner before the 
commission; upon the trial it appeared from the petition that the 
declarations were made before the commissioners, and held to 
be sufficient, for the commission might mean either the autho
rity or the persons entrusted, and it appeared from the context 
that the latter were meant, and it was sufficient to set out the 
petition in substance and effect (11). 

So where a word in the declaration has been mis-speIt, and the 
mistake and the word really intended plainly appeal' from the 
context, the variance will not be material. As where a lease 
granted liberty to make levels, pits and soughs, and the declara
tion in covenant stated it to be a liberty to make slouglts (x). 

But in general a description of an instrument, or an avemlent Variance 

to be proved by an instrument, contrary to its legal effect, will ~~~~.cgal 
be fatal (y); as, if the plaintiff declare on a lease by A. and n., 
and the proof be that A. being tenant far life, remainder to B. 
in fee, they both joined in a lease to the plaintiff (z): for during 
the life of A. it is the lease of A. and the confirmation of B.; 
and aft!'!r the death of A. it is the lease of B. and the confirma-
tion of A. 

($) Batclwllor v. Salmon, 2 Camp. 
C.525· 

(t) King v. Pippct, 1 T. R. 235. 

(u) R. v. D!uiman, 4 D. & C. 850. 

• • 
-

(or) Morgan v. Edwards, 6 Taunt. 

394· 
(J;) See&andoverv. Warne,2 Camp. 

270 • 
(.) Tl'cport's case, 6 Co. 15. 

I , 

, 
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. So if a party make a deed granting rent, which nnder the cit' .. · 
cum stances operates as a covenant to stand seised, if it be pleaded· 
as a grant of rent the variance would be fatal (a). 

An allegation of a grant of an unqualified interest, is not 
proved by evidence of a qualified 'grant of such interest as the 
title of the plaintiff, as a shareholder, permitted (b). 
.. If in an action of debt or recognizance of bail, the recogni

zance be alleged generally, and on nul tiel record pleaded it ap
pear to be a recognizance with a condition annexed, the variance 

- would be fatal (c). 
Debt on bond conditioned for performance of an award; plea, 

no award; replication, setting out an award; rejoinder, no such 
award. If it appear in evidence that a material part of the award 
has been omitted, the variance will be fatal (d). But it is other
wise if the part omitted be void (e). 

So if the covenant be stated as absolute which is but limited; 
as, if a covenant for repairing contain an exception of casualties 
by fire, and be stated without such exception (f). 

Where in debt for an amercement the declaration alleged that 
the defendant was summoned to serve on the jury of the court
leet and court-baron, but the summons proved was to serve on 
the jury of the court-Ieet only, the variance was held to be 
fatal (9). 

An allegation that the plaintiffs by the judgment of the Court 
recovered against the bail, with a prout patet, is not proved by 
the production of the recognizance of bail, and the scire facias 
roll containing the entry, "therefore it is considered that the 
plaintiffs have their execution thereupon against the bail," for 
this is an award or judgment of execution, and 110t a judgment 
to recover (It). 

(a) Carth. 308. See also Baker v. 
Lade, 3 Lev. 291; 2 Will. Saund. 97, 
b.note (2). 'l'a!}lorv. Vale,Cro. Eliz. 
166; Str.432. 

(b) Earl of Portmore v. Bunn, 
1 B. & c. 694. Adam v. Duncaife, 
5 l\1oore, 475. There can be no va~ 
riance from the legal ell"ect when the 
terms of the instrument itself arc set 
out. Ross v. Parker, 1 B. & C. 35B. 
N or in general where the allegation 
corresponds witlt tltefact; as where an 
net is truly stated to have heen done 
by the umlcr-sherill; although, in puint 
of la w, it be the net vf the ~hcrin: 

(c) Per Powel, J. Ward v. GrifJillt, 
Ld. Raym. 83. 

(cl) Foreland v. Hdrnigold, Lord 
Raym·7 15. 

(e) Ibid. 
(f) Brown v. Knill, 2 n. & n. 395. 

And see Temp"'I,!f v. Barnard,4 Camp. 
20. &cus, where the qualification is 
no part of the covenant. 'Ibid. And 
Elliott v. Blake, 1 Lev. SII. Gord01I 
v. Gordoll, I Starkie's C. 94; COlli. 

Dig. Pleader, C. 97. 
(g) Ger!} v. TVheatley, I n. B. 163· 
(It) Phillipson v. Ma7lgtcs, II Ea~t, 

516. 
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,. An allegation of a writ indol'sed to levy 000 I. ·together with Written ' 
sheriff's poundage, officers fees, and other legal charges and inci- ivnst~umcnt •. 

• •• 8r1UUCO • 
dental e:vpenses attendZTIg the levy, IS not (It has been held) proved from legal 
by a writ indorsed to levy 600 I. together with shmiff's poundage,. effect. 

officers fees,&c. (i)., 
An averment that a clausum fregit issued out of the Common 

Pleas with a prout patet, is not proved by the record of an ap
pearance to a clausum fregit issued out of Chancery (k). 

A bill of exchange alleged to have been drawn at Dublin, to 
wit, at Westminster, for a specified sum of money, is not proved 
by evidence of a bill of exchange drawn in Ireland for that sum 
of money; for English currency differs from Irish, and the bill 
declared upon must be taken to be a bill drawn in England for ' 
English money (l). 
. An averment of an order for the landing of goods on a quay 
01' wharf, is not satisfied by proof of an order to deliver at the 
killg's warehouse, although the warehouse stands upon the 
quay (m). 

An omission to, allege that which has no legal operation is im
material (11); as, if a bill of exchange be alleged to be drawn for 
the payment of so much money, and the bill proved to be for the 
payment of so much money sterling (0). 

But a variance in alleging the substance and effect of a deed 
ot' other instrument will be fatal, although the allegation be not 
material to the cause of action. 

The plaintiff declared in covenant that the defendant demised 
to him a whatf and storehollses, where the word in the deed was 
storehouse, in the singular, and it was held to be a fatal variance, 
although 110 breach was assigned on the demise of the store-
llOuse (p). . 

So where the declaration in an action on the case against the 
sheriff, alleged a judgment for non-performance of promises, and 
the judgment proved was for non-performance of a single pro
mise (q) • 

• 

. (i) Stiles v. Rawlins, 5 Esp. C. 
'133· 

(k) Mycrs v. Kent, 2 N. R. 563. . 
(0 Kea1'7lC!J v. King, 2 D. & A. 

301. 
(m) n. v. Cassano, 5 Esp. C. 231. ' 
(n) Sanderson v. Judge, 2 H. D. 

509· . 
, (a) Keamc!J v. King,2D.&-A.301. 
Glassa{J v. Jaw/!, 1 Sturkie's C.6g. So 

where a memorandum is mnde on a 
bill of exchange, or promissory note, 
which is no part of the bill or note. 
See Hardy v. lVoodroqfe, 2 Sturkie's 
C.319. Butterwortlt v. Lord Le De-, 

spencer, 3 M. & S. 150. 
(P) Hoar v. Mill, 4 M. & S. 470. 
(q) E<lwards v. LUCIIS, 5 D. & C. 

539· 

• 
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. In the previous case of· HamOOrougl, v. Wilkie (r), where lhe 
plaintiff, in declaring On a mortgage-deed, alleged that the 
defendant bound himself, his lleirs, executors and administrators 
and on 7!on est factum pleaded, it appeared that the word heir; 
was not in the deed, it was held that the variance was not fatal , 
inasmuch as the allegation of heirs was purely impertinent, and 
might have been struck out upon motion. It is difficult, however 
to rescue this case from the operation of the rule so often adverted 
to, that a descriptive ayerment, though ever so immaterial, is 
never impertinent. And the authority cf this case seems to have 
been much doubted in the later case of Hoar v. Mill (s). . 

Thirdly, Where an instrument is not alleged by its tenor, but 
is vouched and referred to by its date, or names, sums, days of 
payment, or other particulars, a variance from. the precise allega
tions will be material, for they are descriptive of the instrument 
itself. First, if it be described by the date (t): 

Where a judgment was described as in a suit during the reign 
of the present king, it was held that it was not supported by 
evidence of a judgment in a preceding reign (u) • 

So if in debt on a judgment of Hilary term, 011 nul tiel record 
pleaded, it appear to be a judgment of Easter term (x) • 

• 
So if a declaration on a note payable by instalments mis-state 

the day on which one of the instalments is payable (y). 

But if the date alleged be merely formal, as if it be prefaced 
by a videlicet, and therefore be not descriptive, it may be proved 
to have been made 011 another day, and the variance will not be 
fatal (z). 

(r) 4 M. & S. 474, n. 

(s) 4 M. & S. 470. See the obser
vations of Lord Ellenborough, C. J. 
aod Le Blanc, J. ibid. 

(t) Ba!Jnham v. Matthews, Fitzg. 
)30. Stafford v. Farrer, cited Str. 22. 
A. lease to commellce from the day of 
the date, may menn either uclusiveZ!J 
or im:lusively. Pugll v. Duke oj Tnds, 
Cowp. 714; se:e Wclsll v. Fisher, 2 

Moore, 378. An Act passed io the 
24th year, &c. when the Parliament 
wns continued by prorogation till the 
25th year, &c., being described in 11 

conviction as passed in the latter year, 
the variance was held to be imllla. 

tenal. R. v. JVindsor, 2 Ch. C. T.M. 
513. 

(u) Dickills v. Grenville, Carth. 
158. 

(x) Wells v. Girlillg, 3 Moore, 75. 
01) Ince v. Hay, Fort. 35. 
(z) Wells v. Girlillg, 3 Moore, 75. 

Nicholls v. Bamfylde, 1 T. R. 657. 
And see Hob. 209; 3 Lev. 243. Phil
lip, v. Sh(J1J), 4 B. &A. 435; infra, 429, 
note (g). And if the declaration merely 
state that a promissory note was made 
00 such 0 day, though it bear date 00 

a differeot day, the variaoce will not 
be fatal. Coxon v. LYall, 2 Camp. 
308, n. Pasrnore v. North, 13 East, 
517. 
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An allegation of date, according ,both to the legal and Writing 
dominical year, is supported by evidence of a deed 30th March ?lid utCbe&d by a e, c. 
1701 (a). 

An admission of the due execution of the deed stated in the 
declaration, does not preclude the defendant from objecting on 
the score of variance (b). 

So a variance from the place at which a deed is dated, is also 
material (c). 

Where the time of a particular fact it! not material, a variance 
from the date will not be material, although it is to be proved by 
a record or other written instrument, provided the time be not 
alleged as descriptive of the record, by means of a prout patet per 
recordum, or otherwise; and therefore, where in an action for a 
malicious prosecution the plaintiff alleged that he was acquitted 
on a particular day (d), it was held that the precise day was not 
material, the substance of the allegation being, that the plaintiff 
was acquitted before the commencement of the action (e). So 
where in an action on the case for not indemnifYing the plaintiff, 
he alleged that B. afterwards, to wit, in Michaelmas term in such 
a year, obtained judgment against him, and on the trial it ap
peared that the judgment was of a different term, it was held 
that the variance was not material (j), the time not being alleged 
with a prout patet per recordum. It has been since held t.hat a 
prout patet alleged unnecessarily, and which might have been 
struck out of the declaration, may be rejected as surplusage (9)' 

(a) Holman v. Burrough, Salk. 
658,9. 

(b) Goldie v. Shuttleworth, 1 Camp. 
70. But umble, it would have been 
otherwise if the admission hnd run 
" as stated in the declaration." Ibid. 

(c) B. N. P. 170; Salk. 659. Debt 
on Lond quod cum defendens apud Lon
don, 4-c. concessit se teneri, on oyer it 
appeared that the deed was dated at 
Port St. David's, and the Court held 
tbat the dating was local, although the 
plaintiff might hn ve averred London 
by way of 'Venue merely under a vide
licet. Butqu. whether, if the place be 
not expressly averred as descriptive of 
the record, as by the words" bearing 
date at such n place," the averment 
of place would not be ascribed to 
t'enlle. 

(d) Purcell v. },[acnamara, 9 East, 
157· 

(e) Ibid. 9 East, 660. See R. v. 
Payne, there cited; and Brinley v. 
Watson, 2 HI. R. 1050. 
(j) Phillips v. Shaw, 4 H. & A. 

435; 5 B. & A. 984. Good v. Ben
nett,5 Price, 549; illfra, 434. Bas. 
tall v. Stratton, 1 II. B. 49. 

(g) Stoddart v. Palmer,3 B. & C. 2, 

P. C. The distinction is between . 
matter of substance, which must be 
substantially proved, and matter of 
description, which must be literally 
proved: the prout patet was ulllleces· 
sary, and therefore may be rejected as 
surplusage. lb. Co. Litt. 303, a. 
Waite v. Brigg$, 1 Ld. Itaym. 35; 3 
Salk. 565. 

, 
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Wri\tng It is ,othcrwiflc where the date is material from the nuture of 
vouched by th Th I' . Lr • • • 
date, &c. e case. e p amttu, 10 an actIOn agamst an attorney, for not 

. , proceeding to judgment in due time, alleged under a videlicet, 
that.process was sued out Jan. 24, 1785, returnable on Monday 
next after fifteen days of St. Hilary. He proved process sued 
out 24th Jan. 1784; and it was held to be material, because it 
affected the time of the return, and consequently the time when 
the defendant ought to have proceeded to judgment (h). 

Ily liame. In debt on a judgment, a variance as to the name of any party, 
his abode or addition, will be fatal on nul tiel record pleaded (i). 

Where the plaintiff declared in debt on a judgment against 
Hamilton Fleming, esquire, and on nul tiel record pleaded pro
duced ajudgment against the right honourable Hamilton Fleming, 
Earl of Wigton, having privilege of peerage, the variance was 
held to be fatal (II). 

The plaintiffs being assignees of B. Tabart, sued as such on a 
recognizance of bail, the d ... fendants pleaded comperuerunt ad 
diem, and on the production . the roll it appeared that bail bad 
been put in at the suit of the plaintiffs, as the assignees of 
B. Tarbart, and the plaintiffs had judgment (l). So an allega
tion that a commission of bankrupt is~;ued against the surviving 
partner of Edmund Darby, is not proved by evidence of a writ 
to supersede a commission against Edward Darby (m), although 
the plaintiffs were in fact surviving partners of Edmund Darby. 

In an actirm against a surety on a bail-bond, an averment of 
the issuir.~ c. :c :itat against Francis J. by the name of Joltn J., is 
not suppGrted by proof of a latitat against John J., although the 
bond was signed by the principal in this form, "Francis J. ar
rested by the name of John J." (n). But it seems that a mere 
variance fi'om the omission in the declaration of the description 
which is superadded in the record, is not material unless some 
ambiguity result (0). The declaration styled a party in a fOimer 

, (h) Gmm v. Rennett, 1 T. R. 350. 
(i) 1 Roll. 754, I. 40. 

(Ie) Blackmore v. Fleming, 7 'I. R. 
447. Where, on n sci.fa. on n judg
ment, n judgment was aUeged to be n 
judgment for dnmages by rcason of the 
non-performance of n certnin prumise 
nnd undertaking, and the judgment 
itself was for the non· performance of 
certain promises nnd undertakings, the 
variance was held to be fatal. Ba!Jnc! v. 
Forrest, Str. 892. BUl it seems thnt 'he 
case was adjourned. 1 ford, 31l. S(;(; 

fl 

Bhrcl. v. Lord Bro!Jbrnoke, 2 Starkie's 
C.7. Supra, 427, note (q). But an aver
ment that issue wasjoined, was held to 
be provcd by an information containing 
two counts on each of which issue was 
joined. ll. v. Jones, I'eakc's C. 38. 

(l:) Bingham 0/ ot/,eTs v. Dickie, 5 
Taunt. B14. 

(m) Afattlll:,(/is~' !lllotlier v. Dicki,,
S07l, 7 Tount·399· 

(n) &andover v. Warlle, 2 Camp. 
270 . 

• 

(0) Allie!! v. Long, I Camp. \4. 
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cause Samuel Glover, but the record in reciti~gthe judgment By.na!l1C'.r 

against Glover styled him Samuel Glover the younger, but the 
objection was overmled; for although the declaration did not 
give the party his full description, yet it did not give him a wrong 
description (p). 

Where an indictment alleged that an action was depending 
between A. and B., and the judgment produced began" B. sued 
by the name of C. was summoned," &C. it was held that th~ 
omission of the name by which B. was miscalled in the process 
was immaterial (q). So it seems in general that if the name of 
the party be not alleged as descriptive of the record, and be tmly 
alleged, a variance from it on reading the record will not be 
material (r). . 

So a variance as to the number of parties (s) or parcels de
scribed (t), or damages (u), will be fatal. Thus a variance in 
setting out a covenant of a lease, in alleging the Cellar-beer field 
for the Allerbeer field, is fatal, although the plaintiff offer to waive 
damages on that breach (x). 

Where the declaration on a deed of covenant recited certain 
premises to be late in the occupation of Samuel R., and in the 
lease it stood Saul R., the variance was held to be fatal (y) • 

• 

If a judgment for all entire sum be stated, a variance will be 
material; but if the judgment be for several distinct sums, an 
allegation that the judgment was given for one or more of those 
sums, according to the fact, without noticing the rest, will be 
good (z). 

A variance is immaterial where the defendant is precluded 
from taking advantage of it by estoppel; as where he has exe-
cuted a deed by a name which is not his own (a), or by any act 
of his which operates in the nature of an estoppel. Thus a lessee 
or assignee of a lessee is estopped from disputing the title of his 

(p) I Camp. C. 14. So where the 
declaration described a writ as against 
J1f. B., and the writ produced w:.s 
against .ill. B. spinster. Brown v. Ja
,cobs, 2 Esp. C. 726. Secus, as to the. 
converse. lb. 

(9) R. v. Windus, I Camp. 406. 
(r) Vide supra, 420. 

(8) I RoJ. 753, 1. 45. llastall v. 
Stratton, I II. B. 49. 

(t) 3 Co. 2, D. 

(U) .1 RoJ. 754, I. 40. 
(r) l'ill v. Green, 9 Eust, 1BB. 

01) Bowditcl, v. Marole!J. 1 Camp. 
195. See Pitt v. Green, 9 Eust, I !lB. 

(z) Phillips v. Balller, 5 Esp. C. 
358; where jndb'lllent was given on a 
scire facias for the debt and costs in 
the original action, also for the non
prossing of a writ of error brought on 
that action, and for the damages and 
costs in the scire facias; and the decla
ration against the sheriff for a false 

• • 

return stated the first two sums only. 
(a) Gould v. Eames, 3 Taunt. 104; 

SlIpr(/,4 13· 

• • 
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lessors (b). And therefore, where the plaintiffs, who derived title 
from two of four lessors, the two other lessors having no interest 
in the premises, alleged a demise by the four, and also alleged 
that two of the foUl" had no title, the objection being taken that 
the plaintiffs should have alleged a demise by the two 'who had 
title, it was held that the defendant was estopped by the lease (c). 

An allegation, in an action against an acceptor, that the bill 
was dmwn by certain persons trading under the name and finn of 
A. B. &. Co., is satisfied by proof of a bill accepted by the de
fendant, and purporting to have been drawn by A. B. &. Co., 
although it be proved that the firm consists of but one person (d); 
for the defendant is precluded from taking the objection by his 
acceptance. . 

But on an indictment for stealing a note signed by A. Hooper, 
when it was not so signed, the variance is fatal (e). 

A lease was described to be made by the plaintiff of the first 
part, James Cooke of the second, and J. S. of the third, and the 
parties were so described in the heading of the lease, but Cooke 
was in other parts of the lease described as Geor!?e Cooke, and 
it was uncertain, on the face of the deed itself, whether his name 
was James or George, but it purported to be executed by George 
Cooke; the variance was held to be fatal on 7l01t est factum 
pleaded (j). 

4thly, Where a fact is simply alleged, without vouching any 
instrument, and the inatrument is used as mere evidence, a 
variance will not be fatal, if the substance of the allegation be 
proved. 

An allegation that a latitat was issued on the 21st of June, is 
proved by evidence of the issuing of a latitat then, though tested 
of the previous term (g). 

A declaration for not indemnifying the plaintiff alleged that 
D. P. afterwards, to wit, in Michaelmas term, 58 G. 3, reco
vered and obtained judgment against the plaintiff, and the record 
produced was of Hilary term; the variance was held to be 

(6) Atkin!on v. Coatswort/I, I Str. 
51~. And per Gibbs, C. J. in WOod 
v. Day, 1 Moore, 399. 

(c) JVood v. Day, I Moore,3Ug. 
(d) BaSI v. Clive,4 M. & S. 13. 
(e) R. v. Craven, Russ. & Hy. C. 

C. L. 11. 

. U) Mayds/on v. Lord Pcdmmton, 
I Mood. & M. C. 0. 

(g) Anon. 1 Vent. 36~. But where, 
in an action ngainst the sheriff for re
moving goods without paying a year's 
rent, the lIeclnmtioll ulleged n fieri 
facitu from the Court of King's Dench, 
aull the fl. fa. prolluced was from 
C. B., the vnrinnce was helll to be 
fatal. Sheldon v. lV/litaker, 4 D. & 
C. 657. 
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immaterial, the time not being alleged· as descriptive 
instmmellt by means of a prollt patet (n). 

of ihe Where the' . .' . . wfillng ., 
used 8' 

An allegation that rent is due in respect of a certain messuage, dmere t'vi. 

d " d b 'd f I cuet'. dwelling-house an premises, IS supporte y eVI ence 0 a ease 
of two messuages, for premises may be considered us a cumula-
tive description (i). 

An allegation in an action on the case for a conspiracy to indict 
for barretry, alleged it to be coram jllsticiariis de pace llecnon 
ad diversas felonias, ~c., and the indictment proved was before 
justices of the peace, without more, it was held to be no variance, 
for asjustices of the peace they might take the indictment (k). 

Where the declaration averred that the defendant charged the 
plaintiff with violently assaulting him, and procured a warrant to 
apprehend him for the said offence, and it appeared that the 
charge was made for assaulting and striking, and the warrant pro
duced recited the charge to be for assaulting and beating, it was 
held that the variance was not material (I). 

But if a party unnecessarily allege that to have been effected 
by means of a judgment on record which might have l~en alleged 
generally, and proved by other means, he will be bound to prove 
it by a j ud gment of record (m). 

The plaintiff alleged that the defendant permitted his bill to 
be discontinued for want of prosecution thereof, and that there
upon it was then and there considered by the said Court that the 
said defendant should take nothing by his said bill prout patet, &C. 
whereby the said suit then and there became and was wholly 
ended and determined; it was held that this was not proved by 
the pr!lduction of the rule to discontinue, although had the allega
tion been general it would have been satisfied by the production 
of the l'Ule and payment of costs (n). 

(Ia) Phillips v. Slltnv,4 B. & A. 435; 
5 B & A. 984; ,uprfJ, 429. 

(I) Taylor v. Brooke, 2 M. & S. 26g. 
An averment, that in consideration 
that the defendants had become te
naut! to the plaintiff of certain pre
mises, they undertuok to keep the 
lame in good and tenantable repair, is 
pra.ed by an agreement containing 
n vari.!!ty of provisions, and nmongst 
others, that the defendants would 
make good all repairs within three 
months after notice hy the plaintiff of 

VOl .. I. 

the wnnt of repairs; for the obligation 
to repair arises out of the tenancy, nnd 
the agreement was evidence to pro\'e 
the promise as laid. CAlif!! v. Strttton, 
2 B. & C. 273· 

(k) ero. JIIC, ~'?; Yel.46. 
(I) Eyne v. MOO/'e, 5 Taunt, 187. 
(m) 5 Price, 540. 
(n) GOOd \'. Benllett, 5 Price, 540. 

It was also held thaL a variance from 
the sum in the ac ctiam part of n writ 
wu tatal; vide .upru, 422. 

• 

Jt I' 
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De~ription The averment of a judgment with a prout patetper reCOTr/Um 
of judg- d f b d h ments. oes not render proo y a recor necessary, were, from the 
l)rocCS9)~c. nature of the judgment, as averred, it appears that it is not of 

record, as where the plaintiff declares in debt on a judgment in 
Jamaica (0). 

Description Where it is necessary to allege a court having judicial autho-
of courts. . •. • I h t1 t I . 1 d Process, &c. rlty, It IS not essentm t at . le s y e set out In tIe recor should 

Action. 

Z\1ollcy, 

be exactly copied (p). 

Where a declaration in an action for a malicious prosecution 
alleged that the defendant caused the plaintiff to be indicted at 
the general quarter sessions of the peace for Middlesex, and the 
record stated the indictment to have been found at the general 
sessions, it was held to be sufficient, the offence being cogqi
zable at such general sessions (q). 

In an action for not indemnifying the sheriff, against whom 
trover had been brought for levying under a fl. fa., after an act 
of bankruptcy, an allegation that an action was prosecuted for 
the recovery of the said money was held to be sufficient (r). 

A bill of Middlesex is well described as a precept of the 
king (s). 

An allegation that an action is depending in his Majesty's 
Court of the Bench at Westminster is not supported by proof of 
a pluries bill of Middlesex, for by such an allegation tIle Court of 
Common Pleas must be intended (t). 

An averment that a defendant was acquitted by a jury in the 
Court of our said Lord the King, before the King himself, is a 
description of an acquittal on a trial at bar, and is not proved by 
an acquittal at Nisi Prius (u). 

A commission of bankrupt, though under the great seal, does 
not issue out of Chancery; and it seems that an averment that it 
did so would be fatal (x). 

Under penal statutes, allegations of the receipt or embezzling 

(0) Walker v. Witter, Doug. 1. And 
see Wigley v. Jones, 5 East; but see 
1ilrner v. Eyles, 3 B. & P. 456. 

(P) Constantine v. Barnes, Crn. J ac. 
32. Busby v . Watson, 2 BI. 1050. 

(9) Busby v. Watson, 2 Bl. 1050. 

&Cus, if the general sessions had not 
bad authority. lb. 

(r) Batchelor 4' allother v. Salmon, 
2 Camp. C. 525. 

(.) Harris v. Bernard, Str.lo69. 
(t) ImJlf!J Y. Taylor, 3 M. & S. 16ti. 

And see Re/wlds v. Smitll, 2 Marsh. 
258. 

(u) Woo~/ord v. A.$hlf!J, 11 East, 
599; 2 Camp. 193. See R. v. Cop
pard, 1 Mood. and 1\1. C. 118. 

(.r) PayntoTJ v. FO$ter ~ otliers, 3 
Camp. 58. 
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of money are not satisfied by evidence of the l'eceiving or embez
zling bank-notes or bills of exchange, or other equivalent for 
money (y). 

Ali averment that .il. has received 600 I. is not satisfied by 
evidence that stock to that amount has been transferred into his 
name (z). 

An allegation of a loan of lawful money of Great Britain is 
supported by evidence of a loan of foreign money, as pagodas (a). 

In the ordinary description of articles of trade, 01' other sub
ject-matter of averment, a variance will be material, or otherwise, 
in point oflaw, as it is material or immatcrial in point of fact in 
ordinary language and acceptation. If the agrcement alleged be 
to deliver merchandisable corn, proof of an agreement to deliver 
«ood corn of the second sort is insufficient (b). 
to 

Where the defendant in an action on a bond pleaded that the 
bond was given to receive money won by the plaintiff' from the 
defendant at a game called Faro, it was held to be necessary to 
prove the money to have been lost at that particular game (c) •. 

It will be seen, that where a written instrument, such as a 
record, is vouched in proof of an allegation, parol evidence is 
in many instances admissible to reconcile the allegations with the 
instrument (d). But where a variance OCCUl'S, which without 
extrinsic explanation would be fatal, it seems that an aVClment of 
identity is usually necessary to warrant such evidence. 

The defendant in ejectment for the manor of Artam pleaded 
ancient demesne, and when Domesday Book was brought into 
court, offered to prove that the manor was anciently called Net
tam, but the evidence was rejected, for. the variance ought to 
have been averred on the record (e). 

It is a rule, that where a general allegation is put in issue, pal'-

0) Vol. II. 450. Whero a clerk was 
charged with hm'illg received a 50 t. 
bank-note, and 14 s. 10 d. in money, 
nnd having embezzled the money, 
but the party who paid it could 1I0t. 

state how he paid it, whether uit in 
notes, 01' hy It draft, Bayley, J. di
rected an acquittal <R. v. lIes, SUI'
rey Spring Assiz. IBI6; MUlln. Ind, 
372), and said that it ought to huve 
been proved that the defendant re
ceived the 14 s. 10d. in monies num
bered. 

• 

• 

(z) .Tones \'. Brindle.,!, 5 Esp. C. 
20!j. 

(a) Harrington v, 1I[l/el/lorris, 5 
Taunt. 22B, 

(b) B. N. P. 145; I ItaY.735, 
(c) j1[azzinglti \'. Stepllcmoll, I 

Camp. 291. Sell Calbol'nc v. St'lclidule, 
Stl'. 493; Sigell v . .Tebb, 3 Starkie's 
C. 1. 

(d) Vol. II. tit. P.~ItOL EVIDENC!:; 

Crim. Pleading, 325,329, 2d edit. 
(c) Gl'cgol'.1J v. IVitltcr.~, 28 C. :l; 

Gilh. E\'. 44; 3 Keb. !jilt! • 
I' F :! 

• 

Dc~criplioll 
of thing~. 

Reconcile. 
ment uf 
variance by 
averment •. 

• 

• 
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ticular instances may he shown to prove it (f). It is othel'wiS"tf 
in the case of barretry; for there, although the indictment be 
general, notice must be given of the particular acts intended to be 
proved: So also whet'e the general question arises collaterally, 
for then the party cannot be prepared to answer them. , 

Matteu 
udmiucd by 
1 he pleu!l-

In the next place, it is a rule that no evidence is necessary to 
prove that which is agreed upon by the pleadings; for the jUl'y 
arc swom to try the matter in issue between the parties, and no 
.,.1,(;. luestion is before them (9). If the defendant in replevin 

• 
1IIg~. 

The b!'st 
evidence 
JllOJ,t be 
adduced. 

, 

'')w the taking the cattle damage-feasant in the locus in '1110, afl 
,Parcel of the manor of K., and the plaintiff make title to the 
manor of K., and traverse that the manor is the freehold of tile 
defendant, the plaintiff cannot prove that K. is no manor, fOI' 
that is admitted by the traverse (It). And the jury cannot fin(~ 
against the admissions of the parties on the record, though they 

• 
be contrary to the truth; but in other cases, as has been seen (i), 
the jury are not estopped to find the truth, though the parties 
are. But where there are several issues joined, an admissioll 
involved in one does not operate as an admission in relation. to 
any other (k). 

Next as to the quality of the evidence to be adduced by the
parties. 

It is the peculiar province of the jury to decide upon the force 
and effect of the evidence submitted to them; but, as has already 
been seen, the law, by many rules of a negative nature, excludes 
from their consideration some matters on account of their (:.'~ nerdl 
tendency to mislead, and to create prejudice rather than to pro
mote the cause of truth. One of the most important rules upon 
this subject is that which requires that the best attainable evi
dence shall be adduced to prove every disputed fact. This rule 
has already been adverted to, though but slightly, inasmuch as 
its efiect is not to exclude any of the materials of evidence in the 
abstract, but only by comparison of the evidence offercd with that 

(f) Per IA. Hard. 2 Alk, 3:19.346. - . 
As on nn indictment fur keeping It 

house of ill fnme, or issue on nVII COIII

pos. In Clarke v. Perriam, 2 Alk. 333, 
a bill was filed to compel n woman 
to give up a bond given as premium 
pudicitid, chnrgin!-\ her w:.h pre\'ious 
lewd conduct j ami per Ld. liard. C., 
general lewdness bciug charged, pllr
ticular instances may be pruved, for 

pUlling it in issue is suffidcnt l' ,-
, 

• tlce. 

(g) B. N. P. 298. 
(II) Ibid. and see tit. WAY. 

(i) Supra, 295; nnd see B. N. P 
29B, Goddard', care; 2 Co. 4 h. 

(k) Harrington v. Macmorr;!,5 
Taunt. 223; I Marsh. 33; Wille~ 
380. 

, 
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-which migllt have been produced, but which has been suspi- The be~t 
.ciuusly withheld. e"idcIICIl 

must be 
The ground oftliis rule (l) is a suspicion of fraud. If it uppear adduced. 

from the very nature of the transaction that there is better evi-
.rlence of the fact, which is withheld, a presumption arises that 
.the party has some secret and sinister motive for not pl"Oducing 
.the best and most satisfactory evidence, and is conscious that 
if the best were to be afforded, his object. would be frustrated (m): 
subject, then, to the observations which will be made upon the 
operation of this rule, it follows, that of the several gradations in 
the scale of evidence, no evidence of all inferior class can be sub-
stituted for that of a superior degree. It is a very general rule, that 
the contents of a writing cannot be proved by a copy (n), still less 
by mere oral evidence, if the wI'iting itself be in existence and 
attainable (0). If a deed be lost, a copy is not evidence if a 
counterpart exist (p). And usually 110 declaration or entry by 
any person can be given in evidence, where the party who made 
such declaration 01: entry can be produced and examined as a \vit-
ness (q). These are well known definite b'1'adations of evidence, 
to which the principles may be applied without much difficulty. 
Thus, upon a question, whether the abbey de Sentibus was an 
inferior abbey or not, Dugdale's Monasticon Anglicauum was 
refused, because the original records might be had at the Aug
mentation Office (r). 

This rule relates not to the measure and (luantity of· evidence, Tlte rule i. 

b . [. h d . I I'd f of a CUIII-ut to ItS 'lila tty w en compare Wit 1 some ot ler eVI ence 0 I'arath'e 

superior degree. It is not necessary, in point of law, to give the nature. 

(/) B. N. P. 293, 4. 
(m) Show. 397; Carth.310; lIolt, 

284; Salk. 281; Bac. Abr. E. 662. 
(II) Supra, 310. To pro\'e all illsur

ancefrom fire, the books of the company 
are not the best evidence. The policy 
itself IIlUst be produced. It v. Durall, 
I Esp.C. 127. Klmyon, C. J. 1791. 

(a) Supra, 318. 
(p) Supra, 341. The COlli missioners 

.under an inclosure Act having madc 
minutes of their proceedillgs; held, 
that parol cvidence of the di \"isinns 
.and allotments wns inadmisssible, 
the minutcs of the commissioners nut 
.I.eing produced or accounted for. 
Bc"d!lshe v. Pearse, 1 B. & n. 460. 

(7) E\'en altholl!Oh thl'l':1rtits to he 

called would criminate themsch'cs hy 
the proof required. EJmulIs/lJlw v. 
Webb, 3 E", .. C. 244. The Qlleen', 
ea.~e, 2 B. & B. 311. 

(,.) Salk. 2111. Oaths taken by It 
preacher under the Toleration Act 
are matter of record, and cannot bo 
proveu by parol e\·idence. R. \'. 
Rube.~ others, Pellkc's C. 131. To 
prove thut A. was chosen constnble, 
the w.1\"dlllotc book contuining 1111 ac
count of the election should bo pro
dU('cd; II libt fwm the tawn clelk'~ 
ollice of the persons sworll in 10 serve 
the: olliee, ill which the name of B. ap
pears as ha\'ing been sworn as substi
tute for 11., is lIot tl,· . ·<;t evidence. 
['"rlft'hifl ,'. WittF, 3 J. , . C. 5f)· 

1" r a 
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fullest proof that every case may admit of. A will of lands mlly 
be proved by one witness only (8). If there be several eye-wit_ 
nesses to a pa1ticular fact, it may be proved by the testimony of 
one only. 

Where the defendant, in order to disprove the right claimed by 
the plaintiff to erect certain hatches on a river, offered in evi
dence ancient articles of agreement, b~tween persons standing in 
the respective situations of the plaintiff and defendant; and the 
defendant's attorney produced the deed, and said he received it 
from the son of the owne1' of the defendant's land; and on the 
o~jection being taken that this was insufficient, the father wa~ 
called, whose testimony was objected to on the score of inte1'est; 
it was held that the deed was admissible, for the testimony of the 
fh.ther had been objected to, and the next best evidence had been 
given (t). 

N or does it apply in any case, unless the evidence proposed be 
in its general nature of an inferior degree to that for which it is 
sought to be substituted. It is not sufficient that it may pro
bably he less satisfactory in the particular instance. Where 
a plaintiff proved notice to the defendant to produce a letter 
written by him to the defendant, it was held that the plaintiff was 
at liberty to prove the contents by any witness who knew them, 
and that he was not obliged to call the clerk who wrote the 
h·tter (u). 

The rule assnmes, that from the nature of the transadion 
superior evidence may be had; and therefore it never excludes 
evidence which is the best that can be then produced by the 
party (:1:). Hence if a deed or other written document be lost, 
or he in the hands of the adversary, who refuses to produce it(y), 
a copy of it is admissible. If a witness to a bond, after his 
attestation beeomes interested, it may be read upon proof of his 
handwriting (z); and so it may if he be dead, or be beyond seas, 
out of the jurisdiction of the court. So where the witnesses are 

(5) Sec tit. WILL, nut on the trinl 
(In (Ill iS5uo directed bv n Court or 

• 
Jo:rplity nil the attesting witllesses must 

lI!JtJallv IJ(, called. "01. II. tit, W,LL. , 

(I) CU/'tl/ \'. J('UlU, cllr. Ilolwy<l, J. 
Durch. Sp, Ass, lUI!), l\l,ulllillg'S Ind. 
375, :old edit. 

(!J) Sec PIUVATE INsTnuMI:XT, 

PnOOF 01', onte, 357 . 

(II) Litbmull v, Puul,!!, 1 Starkie's 
'(;. 1U7· 

(z) (J()f{frcy \', NorriS, Str, .14; 3 
"es, 112, It is oth£'rwisll where the 
witness wns interested at the time. 
Su:jre v. Bell, 5 T. It. 341. Where, 
Oil principles of public pulicy, n docu. 
ment cannot be read in evidence, the 
effect will be tbc some as if it was not 
ill existence. Cooke \', llIu.l7J',ll, ~ (J') Gilb, E\,.",,;;; B. N. P. :l9~. 



dead, theh' depositions or their declarations made when they were Do~s not 

in extremis frequently become evidence. \Vhere a pl;soner's :h~~'~~'Jle
examination, taken in writing before the coroner, could not, in rior ev!-

f . I" h I b d' h ld denc. IS un-consequence 0 an llTegu arlty 10 t e atter, e rea , It was e attainable. 

that the coroner might be asked as to what the prisoner said on 
that occasion (a). 

Neither is the rule str; .:tly adhered to where a mere negative is 
to be proved, especitill" where it results from inspecting documents 
of a voluminous nature (b). And though a witness cannot give 
evidence of accounts 110t produced, he may, it seems, be examined 
as to the general state of such accounts, or he may give evidence of 
the general course of trade, as that the practice has been to accept 
bills in a particular fonn, according to one invariahle course of 
dealing (c). And in general, where evidence is gi' ',. to intro
ductory or collateral matters which do not depend u" all upon 
the particular form or contents of the instrument, such evidence, 
though perhaps not strictly warranted, is for convenience sake 
usually admitted in practice without objection. 

Again, as the rule was intended to guard against fraud, its Or where 
, hI' f fi d d ,no pre-operation ceases were t Ie presumptIOn 0 rau oes not anse; SlllllpllUll of 

consequently it does not apply where the law itself raises a pre- fraud aris~s 
, d 'I' A d I fi ,frOllllht: sumptlon un er partlcu a1' circumstances. n t lere ore, III .ubslitu-

general, in order to prove that a particular person was a magistrate tiull. 

or constablE!, it is sufficient to prove that he acted as such; for 
then, in the absence of evidence to the contrary, it is to be pre-
sumed that he was duly and legally appointed (d). 

So where a document is of a public nature, a. copy of it is 
evidence; for the production of the original is dispensed with on 
account of the inconvenience which would result from the fi'e
quent rembval ofpl1blic documents, and consequently the absence 

Starkie's C. 4113. Therefure where 
such a document contains lin ortler 
from a pul:lic officer, no e\'idence can 
be given of its contents, bllt it may be 
shown that what was done, was d"lle 
lly the order of such oflicer. Ibid. 

(a) R. v. Reed, 1 Mood. & M. C. 
4°3· 

(6) Where, in order to show tho 
insolvent state of the party before 
bnnkruptcy, the assignees (pluintitrs) 
offered the ledger of the bankers of the 
bankrupt to prove (hat he hnd 110 funds 

in their hands, it was held, that they 
were properly receivetl to prove the 
negatin·, Ivithout calling the ditrerent 
clerks who made the clltries, although 
it mighlnot be admibsible to prove the 
nffirmnth'e. Furness v. Cope, 5 Bing. 

114· 
(c) Ruberts v. Dobs(ln, Peake's C. 

!l3· 
(c1) Spenrer \'. Biiling, 3 Camp. C. 

310. Bllt if the mode of denting hus 
"UI'jed, the bills must be produc~d. 
Ibid. 

F F ·1 
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of the original affords no presumption of fraud: and the pro
bability of fraud is much diminished by the consideration that it 
would be liable to easy detection by reference to so accessible an 
original (e). 

Nor in case 
of an ad. 

The rule does not apply where the adversary has admitted the 
fact which is to be proved; for he is in general barred by his own 
admission or representation, particularly if the other party has 
acted on the faith of it, and no competition arises as to the com
parative efficacy of two modes of proof (j). 

. , 
mIss lOll. 

But it has been held that an admission by an obligor of his 
execution of a bond does not supersede the necessity of proving 
it by calling the attesting witness (9). 

A collatcral So although it be a general and most inflexihle rule, that oral 
evidence cannot be substituted for a written document, which by 
authority of law, or by private compact, is constituted the authen. 
tic and appropriate instrument of evidence, yet in other cases the 
mere existence of written evidence never excludes independent 
parol evidence to prove the same fact. Where a written instru
ment is required by law, or made by private compact to express 
the intention of the parties, it possesses a force and authority 
superior to any other evidence (It); but in other cases its supe. 
riority is merely fortuitous and contingent, for it may be that the 
oral evidence is far more deserving of credit than the written 
evidence, and consequently the legal presumption of fraud does 
not exclude the oral evidence, however strongly it may tend to 
discredit it under parti~ular circumstances (i). IfseveraI persons 
be ,vitnesses of the same fact, and one of them, to assist his 
memory, makes a memorandum of it, this circumstance ~ould 
not exclude the testimony of the other witnesses, who, from their 
number, their powers of discernment, and their concurrence in the 
same account, may be more entitled to credit than the witness 
who made the memorandum. If a prisoner confess bis guilt 
before his examination is taken before a magistrate under the 
authority of the statutes, and the examination is not returned, 

, , 
wntlllg 
do~s lIot 
cxcltide 
oral evi. 
dellce. 

(e) IT/Jm, Vol. II. tit. CUARACTER. 

(f) Sec tit. AD~IISSIO:-;, Vol. n. 
where the cascs mc collected. 

(g) Abbot v. IJ /u7llb, Dougl, 205. 

Sec the !;l'oUlld of this rule, supra, 

330 • 
(h) ~('C tit. ASSUMI>i>lT EncT-

}ru .. '1 l'HwL !::V/IIJ:M'E. \\,h~rl.' ill 

ejectment after notice to quit, it np
peared by the plailltiff's evidence that 
the premises had been demised by a 
IVI'iting, held that he wns bound to 
produce it. l-cml v. Griffith, 6 Bing. 

533· 
(i) ~,ee this subject more fuily con· 

,idcred,Vol.Il. lit. P.\lIot EV!ln:NcE. 
, 
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or cannot be received in evidence, the plisonel"s confession is 
admissible (j ). 

Where the contents ofa writing have been read to the adverse 
party, and admitted by him to be true, oral evidence of the con
tents may be given, although the writing itself be inadmissible 
in evidence (It). 

Where the plaintiff's agent entered into a verbal agreement 
with the defendant, and made a memorandum of the temIs, to 
assist his own recollection, which was not signed by the parties, 
it VIas held to be unnecessary to produce it, for it was not the 
contract, but only a private note (l). 

And in order to exclude parol evidence of a contract, it is 
necessary to prove that the contract was committed to writing. 
And therefore, after the plaintiff in ejectment had given parol 
evidence of the tenancy, the evidence was held to be sufficient, 
although it appeared upon the cross-examination of his witness 
that an agreement relative to the land in question had been pro
duced upon a former trial between the same parties, and had 
been seen the same morning in the hands of the plaintiff's 
attorney (m). 

There is a distinction between the exclusion of evidence by the 
operation of this rule, and a mere failure or defect in evidence 

(j) R. v. Reascm 4- Tra1lter, 1 Str. 
499. Where it appeared that II party 
was sworn and examined before jus
tices on a charge, h~jd that it was to 

be presumed to hn \'e been taken down 
in writing, and thnt parol evidence of 
it was not receivable until the con
trary wos shown. Phillips v. Wim
burn,4 C. & P. 273. .A. gives a war
rant of attorney to secure a joint debt 
to B. and C.; B. receh'es the whole. 
In on ortion by C. to recover his 
moiety, A. may be called to prove the 
payment, without the production of 
·the warrant of attorney. Ba!Jne v. 
Stone, executor if Stone, 4 Esp. C. 13· 
For though the security was the foun
dation of the action, the immediate 
c;ause Was the money paid to the de
fendant, which the debtor might prol'e 
to have been paid to the pm ty sued 
without production of the security. 

Pel'Ld. Kenyon, ib. Sce Ingram v. 
Lea, 2 Camp. C.521. 

(k) Jacob v. LindslI!J, 1 East, 460. 
And see Doe d, Bingltam \'. Cartwright, 
3 B. & A. 326. 

( l) Dalison v. Stark, 4 Esp. ]63. 
Ramsho/to11l v. 'l'ullbrulge, 2 M. & S. 
435· 

(m) Doe d. Wood 1' • • MorrlS, 12 
East, 237. Doe d. Sllflll'Tcood v. 
Pearson, ib. 2313, in n. Secus, where 
it appcars by the plaintiff's evidence 
that there is n written agreement. 
Fenn v. GI'iffitlt,6 Bing: 533. 

So w}Jerc a memorandnm of an 
intended agreement has been read over 
to an intended tenant, hut has never 
been signed, pawl evidence of the 
terms is admissible. Doe d. Bingham 
v. CartwrigM, 3 B. & A. 326. See 
Vol. II. tit. STAMP, 1360, 

Oral cvi
dellce "f Ii 
conlruct, 
wil"n ex
cluded. 

JlistioctioD 
bel" een 
secondary 
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which is in itself admissible, The effect of the rule is to exclude 
particular evidence altogether until proof be given that bettel' 
evidence is unattainable; and when such ptoof has been given 
to admit the evidence of inferior degree. But evidence tendin'; 
to the proof may be admissible, yet insufficient, and may still b'~ 
so, although it be proved that better evidence cannot be had. 

In the case of Williams v. The East India Company (n), the 
question was, whether the agent of the defendants, who were 
the freighters of the plaintifFs ship, had apprised the plaintiff or 
his officers of t~e inflammable and dangerotis nature of a quantity 
of rog-han, whICh had been stowed on board the ship, and which 
ultimately occasioned its destruction. It was the duty of the 
conductor of military stores to convey goods on board the ship; 
and of the chief mate to receive them; the chief mate was dend, 
and no evidence was given of what passed between him and the 
conductor of the stores; but the captain and second mate proved 
that no communication had been made to them of the nature of 
the roghan. It was objected, that the conductor of the stores 
ought to have been examined, and it was so ruled by Lord Ellen
borough at Nisi Prius, and afterwards decided by the whole 
Court, on the ground, 1st, that the delivery without notice thus 
insisted npon by the plaintiff was a criminal act, and that there
fore it was incumbent on the plaintiff to prove the neglect to give 
notice; and 2dly, that the plaintiff had not given sufficient prima 
facie evidence of the want of notice. The defect in this instance 
seems to have consisted rather in a failure in the measure of the 
proof, than in the substitution of secondary for original evidence. 
It was necessary to negative the fact of communication j which, 
under the circumstances, could be proved by no one but the con
ductor, for the chief mate was dead; and that evidence which 
was essential was not given. The evidence which was received 
of the captain and second mate, that they did not know 
that any communication had been made of the nature of the 
arti( Ie, was not evidence of a secondary nature, substituted in th~ 

• 

place of superior evidence, for it Was at all events admissible 
evidence, and would still have been admissible had the conductor 
been called, contrary to the nature of secondary evidence, which 
eml never be admitted where the superior evidence is adduced, 
but is wholly stiperseded by it. Neither, like secondary evidencet 
could it have been substituted for the superior evidence, when the 

• (n) 3 East,.J92 . 
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latter had become unattainable; for had the conductor been dead, 
there would still, it seems, have been a defect in the evidence 
incapable of being supplied by that of the captain and chief 
mate. 

With regard to the quantity and meaSllre of proof, but few 
observations are requisite. It is for the parties, according to 
their own discretion, to procure such evidence as the circum
stances of the case may supply; and it is for the jury to decide 
upon its cfiect: The law rarely interferes as to the measure of 
proof; and the sufficiency cannot, in the nature of things, be 
subject to legal definition or control (0). All that can be done is 
to intercept such evidence as would tend to prejudice or mislead; 
the law then confides in the good sense and integrity of the jury. 
In some few instances, however, the law interferes as to the 
, 

number of witnesses (p). 
As in the case of high treason, when it works corruption of 

,-

blood; there two witnesses arc necessary by the express provision 
of the statute law (q) So in the case of perjury two witnesses 
are essential, for otherwise there would be nothing more than the 
oath of one man against that of another (r), upon which the jury 
could not safely convict. 

In other cases the general rule seems to be, that where there is 

(0) Qure argumenta ad quem modum 
probandre cuique rei 5ufficiant, nullo 
certo modo ~atis definiri potest. 

(p) It seems, that ill equity, no 
decree can be made on the onth of olle 
witness against the defendant's answer 
nn oath. Vent. 161; 3 Ch. C. 123. 
69. And one witness is not sufficient 
against the husband, although it be 
supported by the answer of the wife, 
for she cannot Le a witness against 
her husband. 2 Ch. C. 30; 3 P. Wms. 
238. But a decree may be made on 
the evidence of a single witness, where 
the evidence of the party is falsified. 
2 Vern. 554; 2 Atk. 19; 3 Atk. 419; 
I Bro. Ch. C. 52. 

In general, at common law, one 
\,itness was in all cases sulIicient; per 
Holt, C. J., who said, that the au
thorities cited by Lord Coke to the 

-
contrary did 1I0t warrant his opinion. 
Carth. 144; Co. Litt. 6, u. The Spi. 

ritual COllrt, acting upon the rules of 
the civil law, reqllires two witnesses; 
but where temporal matter i~ plended 
ill bar of an ecclesiastical delMnd, and 
tile evidence of une witness is refused, 
a prohibition will be awarded. As 
where on executor proves the payment 
of a legacy by one witness. Show. 
151; 31\1od. 172,283; ComL.160; 
Holt, 752; Ld. Raym. 22 ; Ven. 291 ; 

Carth. 142. 
(q) 7 W. 3, c. 3; I Ed. 6, c. 12; 

5 & 6 Ed. 6, c. 12. Qu. whether the 
stat. I & 2 P. & 1\1. c. 10, repealed 
the stat. 1 Ed. 6, c. 12, 5 & 6 Ed. 6, 
c. 11, as to the necessity for two wit
nesses in the case of petit treason. 
According to Foster, 337, petit treason 
stands on the stat. 5 & 6 Ed. 6, alld 
therefore two witnesses are necessary. 
But now see the titat. 9 Geu. 4, 
c. 31, s. 2. 

(1-) Vol. II. tit. P.ERJUIlV. 

Quantity 
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any legal admissible evidence tending to prove the issue, the 
effect of that evidence is solely for the consideration of the 
jury (s). 

It is, however, in all cases requisite tlmt the plaintiff should 
adduce some prima facie evidence in support of every essential 
allegation. Where there is a failure of evidence, tending to esta~ 
blish anyone essential averment, the Court direct!! an acquittal 
in a criminal, or directs the plaintiff to be nonsuited in a civil 
case. But, in civil actions, if there be any evidence, however 
weak, tending to the proof of the issue, the plaintiff may, by ap
pearing when he is called, have his case submitted to the consi~ 
deration of the jury: but if there should be no evidence tending 
to prove anyone essential fact, the jmy would be directed to give 
a verdict against him, by which he would be absolutely and finally 
concluded. 

No evidence is requisite to prove the existence of a fact which 
must have happened according to the constant and invariable 
course of natme (t), or to prove any general law (u), nor is it 

(s) llifra, VIII. II. tit. CUNVIC~ 
TJON. 

(t) See Lord Ellellborough's ob
servations, 8 East, 202. 

(1/) }-'acile putet 11011 i1111 igere probn
tione jus commune, qnod judici jam 
1l0tulJl esse cellsetur. Heinecc. EI. 
J. C. 443. The Courts notice the con
tents of all public Acts. Renier v. 
Fagossa, Plow. 12; lb. 81, I, 83, h; 
Bro. Ab. Cor. pI. 40. Such as relate 
to trude in general. Kirk v. Nowell, 
1 T. It. liB; secus, where a statute 
relates to a private trade only, ib. An 
Act of Parliament relating to a public 
highway is so far a public Act. 

So the Courts will notice all other 
general laws, as that every corpora
tion has a ril(ht of remol'ing one of its 
members. R. v. L;yme Regis, Doug. 
150. The privileges of the King's 
l'alaces. R. v. Eldertoll, Ld. Raym. 
gUo. And all privileges of the Crown, 
ill. The Ecclesiastical Law. 1 Holl. 
ALr. 526; 6 Vin. Ahr. 496. 

The cummenccment uf thc sessions 
of Parliament. PJowd. 77; 1 Lev. 
296; 2 Ktb. 6U6. Sp,.ing v. Eve, 

2 Mod. 240; D. Lt!. Raym. 3~3; 
M'1ol', 551. The place of holding 
Parlial1lent 011 n particulnr day. 
Birt v. Rot/Ilcell, Ld. Raym. 210. 

343· 
The prorogati'lIl of Parliament. 1 

Lev. 296, The course of procccdillg~ 
in Parliament, whether beture one of 
the H'Juses, or belare a committee. 
Lake v. Killg, 1 Saund. 131. But nut 
the J ournllis uf either House. 1 Ld. 
Ray. 15. 

So the Courts will notice all Courts 
of General Jurisdiction, and their 
proceedings. 2 Lev. 176. As of 
the Court of Chancery. lI'eavt'r \ .• 

• 

Clifford, Cro. J. 73. Worlish v, 1I11/~-

sey. Cro. J ac. 607. And 01 her CO!lrts lit 
\Ycstrninster. Lalle's case, 2 Co. 16, 
b. Jlloul/sonv. Bourn, Cm. Cllr. 5tU; 
W. JunE:s, 417; 4 Co. 93, b. The 
proccedings in the County Palatine 
Courts. I Saund. B4; 1 Sid. 331. Of 
the Courts in 'Yales. Broughtoll v. 
Randall, Cro. Eliz. 502. G ritlitli ". 
Jenkins, Cro. Car. 179. Of the Pre
rogative Court of the Archbishop of 
CuntcrlJllry. Shclto7t v. Cnm, I ford, 
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llecessary to prove any general customs of the realm (;1:), or any 
artificial regulation prescribed by public and competent authority; 
such as the ordinary computation of time by the calendar (y); or 

466. The prnctice of the Ecclesias
tical COllrt~ is 1\ matter of fuct to he 
pro,'ed by witllesses. Bel/llmin v. Sir 
TV. &oft, 3 Camp, C. 31l11• 

And will nutice \\'hnt Courts possess 
n general jurisdiction. 'J're{!ang v. 
Fletcl/er, LII. Rl1ym, 154. Peacock ,'. 
Bell, I Saund. 73; I Sirl. 340. Alld 
the limits of their general jurisdiction. 
2 Inst. 557. And their officers. Ogle 
v. Norclije, Ld. Raym. 869. See 
Dillon v. lIar per, Ld. Raym. 89U; 
6 Mod. 74. So every Court will 
notice the record~ of its own court, 
but lIot deeds enrolled, for these lire 
merely the pril'lltc acts of th(, parties, 
authenticated in court; nor the letters 
patent of another court. 10 Co. 92 ; 
Str.520; 5 Co. 74, b., Bl\c. Abr. Ev. 
643. Nor the nature and extent of 
inferior courts. .Moravia v. Sloper. 
Willes, 37. 

Nor the proceedings of inferior 
courts. R. I'. Vice-cllflncellor of Calll-• 
bridge, Ld. Raym, 1334 Nor any 
particular jurisdiction, as of a Dean 
alld Chapter to induct. Bro. Presenta
tion al Eglise, pI. 13, Office, pI. 2. Nor 
thnt the lord of a particular franchise 
has the return of writs. Bro. Office, 
pI. 2. Nor of a particular liberty. 
Mllrch, 125. Norofthe Cinque Ports. 
2 Ins. 557. Nor of an entry in the 
sheriff's book, referred to by on I' ":da
vito Russell v. DicksOIl, 1 Bing. 442. 

Nor foreign lilli's. .lIloslyn v. Fa
brigCl$, Cowp. 174. Wee v. Gall!}, 
6 Mud. 19;j; 4 T. R. 192. Nor ot' 
the laws of the plantations abroad. 
6 Mod. 195. Nor of the seal of a 
foreign court. Ilwr!J v. Adc.'I, 3 East, 
221. Blllck v. Lord Braybrooke, 2 

Starkie'ij C. 7. 
(.1') As the custom of merchants. 

Soper v. Dibble, Ld. Raym. 175. Ers
ki7le V. Murray, Lc.I. RRym. 1542. 

Williams V. Williams, Carth. 269' 
Carler v. Dounisll, ib. U3. The cus
t(lms of gavelkind anll Borough-Eng
lish. Doe d. Clemellis v. &udalllore, 
1..11. Raym. 1025; I Bla. Com. 75; 
Co. Lilt. 175; Cro. CRr. 562. 

Dut nut of peculiarities not essen
tial to tenures. I Sid. ISII. BrowlI v. 
Ricks, :.l Sill. 153. Saunders v. Brookes, 
Crn. Car. 562. Such as a custom to 
devise. 2 Sid. 153, Or a gllvelkillli 
cUbtllm to hold by the cnrtesy, al
though the wifll hns no issue. 1 Sid. 
13B; 2 Sid. 153. 

Nor of pnrticular local customs. 
1 Uoli. R. 106; Doug. 96. 3110 Such 
as of foreign nttachmp.nt in Londoll. 
Spinke v. TC7Ianf, I Roll. 105. 01' 
of carting whores. SlaiT/toll ". JOI/CS, 

Doug. 379. Argglc v. HUllt, Stl'. 1117; 
Fort. 319. But such Cust/)IIlS are 111)

ticed iu the city courts. Doug. g6. 
3111. And are noticed by the Courts 
at \Vestminster, after they have heen 
certified. Blllcqllierc I'. Hawkins, Dong. 
363. The custom of the city, tlmt 
every shop is a market overt, was cer
tified by Sir E. Coke, Co. 83, b. The 
custom of foreign attachment was cer
tified by Stnrkie, Hecorder of that 
city, 22 Ed. 4 ; Doug. 379. The cus
tom of a feme covert being sole tradel' 
is also noticed DUrI·. 171)4. 

(1) Str. 387; Lord Haym. 994; 
I H. 7. 13; llro. Error, pl. 134; 
Pugh V. Robinson, 1 T. R. 116; I 

Roll. Ab. 525. The fasts and festi
"a Is appointed by the calendal" 
Brough I'. Perkinl, 6 Mod. lUI. R. 
v. Justices '!f Ipswkh, 2 t'ord, 280. 
RaMIfY v. Brand, Snlk. 626; 6 Mod. 
148. The number of day; in a parti
cular month: 1 Roll. Abr. 524. The 
coincidence of the day of the w~ek 
with that of the year. Cro. Eliz. 227 ; 
1 Leo, 328. Smitfl v. Bouch, Anll. 7~· 
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the known di,;sions of the kingdom (z); or any public matters 
recited ill Acts of Parliament (a), royal proclamations (b), Qr 
other public d(lcunwuts, published by competent authority; the 
meaning of English words, temlS of art, legal weights and mea
sures, the ordina1'Y admeasurement of time (e). 

01' any matter of legal presumption (d.) 

The nature of legal presumptions will hereafter be more fully 
considered; it Ilns already been observed, that there are several 
distinc t kinds of presumptions: 1 st, absolute and conclusive pre
sumptions, which, like the p1"resumptiones juri..-; et de jure of the 
Roman law, admit of no proof to the contrary (e). 2dly, Legal 
prcsulIlptions which are applied by the Court, but which, like the 
prres/lT/lpti()llcs juris of the Roman law, admit of proof to the 
contrary (j). 3dly, Prcsumptions of law and fact, which admit 
of proof to the contrary, but which cannot be applied by the 
Court, without the aid of a jury (9)' Lastly, mere natural pre
sumptions, which do not depend upon any artificial force given 
by the law, but rest wholly on their own natural efficacy (h). 

The heginnin~ and eml of term. 
Cro •• l. 54U ; .Tell k. 330; 12 Mod. 647. 
.ilUJtili \'. Berok!}, Crn. J. 5411. ]Job
sun v. Bdl,2 Lev. 176. Ball v. ROl«, 
Ld. Haym. 4. Pullein v. Hensoll. ib. 
354. .Est,oicke v. Coope'·. Ld. Raym. 
1557· 

Dut qutrre. whether the Courts will 
notico the end of u moveable term. 
lIfile/,ell v. RalHsllY, Latch. 11. 11B j 
I Iloll. Abr. 3°4; Dyer, lilt; 1 Sid. 
30B; Crn. Eliz. ~10. Unless put 
ill issue. CourtlifY v. Pheipl. ~ Keb. 
loB. 109. 12~. Dut Reo K.'Inallon v. 
JUlies. Itoll. Abr. 85; Mod. CII. 196. 

(z) The Courts will notice 1111 coun
ties, although they be interior (lnes. 
Morch. 125; ~ lnst. 557. Thot n 
coulJly is co-extensive with a particu
lor town. It v. Baktr. IB & 19 G. 2. 
Also the ecclp.sillsticul divisions of the 
killJ,;(lolll. Adams \'. 'l"erre-tenarlli IY' 
SlVllge, 2 Ld. Raym. 854. Dut not 
that II town is in II particulnr diocese. 
R. v. SimpsolI, Ld. Raym. 137!); Str. 
609. So the Courts will notice the 
extent of a port. Fazukerley V. Wilt
shirr, Str. 469. Ofim'orpoTlltel\ town,. 

R. v. BIIM:ksmiths' Company. Mich. 
4 Geo.~ • 

Also the knowlI divisions (If the 
kingdom into counties; but the Courts 
do not notice the loeul situlltion of 
plnces within pnrticular counties. or 
the distnnce of counties from ench 
other. Deybel" rase. 4 B. & A. ~43. 

The Court will not notice without 
UII nverment. that Dublin. mcntioned 
in II bill of cxclltlnge. is Dublin in 
Ireland. Kearrley v. Killg, ~ n. & A. 
3°1. 

(a) As, of n wur with Francc. the 
wnr being melltillned ill several bla

tutes. It. v. De Berellger, 3 N. & S. 67. 
(b) Supra. 19B, 
(c) 1 HoI. Ab. 86, 5~5; 4 T. R. 

314; 6 Vin. Ab. 492. 
(J) Accnrdin~ to the ch·illn .... the 

effect of u le~nl presumption ig " ul 
1\ pl'Obntiollu illlllluuis sit qui vel pre
sumptionem pro 60 hllbent vel posses
sionem." IJeinecc. Pnlld. 441. 

(e) Vol. II 682. 
(j) Vol. II. 683. 
(g) Ibid. 
(II) \'01. II.6B~. 
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Although in all cases, where a legal presumption uriseR, the party 
is relieved by it from the burthen of proof, yet whenever the 
presumption is not an absolute one, proof may still be necessary 
to meet the adverse evidence tending to overthrow the prima 
facie presumption. 

Neither a judge nor juror can notice filets within his own 
private knowledge; he ought to be sworn, and state them as 
8 witness (i). 

Secondly, It is the undoubted province of the Court, not only Questions 
to expound the law as applicable to the facts, but also to decide of law. 

upon all interlocutory mattei'S which arise collaterally in the 
course of the trial. Previous to a few remarks upon the dis-
tinction between law and fact, it will be ~onvellient to consider 
more particularly the process by which the law is applied to 

facts (j). 
So infinitely varied and complicated are human affairs that no 

code of law can provide a priori for all possible predicaments 
which may happen; all that can be done is to annex consequences 
and incidents to certain defined combinations of circumstanc~s 
described in general terms, capable of heing applied to such par
ticular modes or predicaments as may occur in practice. In order, 
then, to establish a claim or charge, circumstances must be al
leged which show that the claim or charge is warranted in point 
of law, supposing those allegations to be true. In other words, 

(i) PaTtridge v. Strange, Ph",'. 83, 
b.; Hocku', (ale, KeJ. 1:1. I he law 
ItOS formerly otherwise. In tnking 
recognitions of assize, the sheriff was 
bound to return such recognitors as 
knew the truth of the fact; and these, 
when sworn, retired from the bar, and 
brought in a verdict nccording to their 
Own p~.:;onal knowledge, nithout hear
I. , ~lIIy extrinsic evidence, or rec~i\'illg 
the direction of the Judge. Brac.lib. 
4. tr. 1, c. 19, s. 3; lb. I. 4, c. 9. s.:I; 
3 DI. Com. ~74. And when nttaints 
came to be exttnded to trinls by jury, 
na wellns to recognitions of assize. the 
anme doctrine \Vas also extended to 
common jurors, that they might escape 
the Ileavy penalties of an attaint, in 
case they could show, by any addi
tional proof, that their verdict was 
agreeable to the truth, although lIot 

according to the evidence produced; 
with which additional proof the law 
presumed they were privately ac
quainted, though it did not appear in 
court. But this doctrine was agnin 
gradually exploded when attaints be
gan 10 be disused, and new trials in
troduced in their stead: it is qnite 
incollIpatiblo with the grounds on 
IV hich new trials arc every day 
awarded. ,·iz. that the verdict wos 
gh'cn without, or contrary to, e\'I
.Ie ·'Cl:. See Sty. :133; 1 Sid. 133; 
3 BI. COlli. 374. See R v. Sutton, 
4 M. & S. 532. 

(j) See Hille's P. C. 306; Sid. :135. 
Goodman v. Cotlu;rillgton. Sty. :133; 
Bennett v. lIurulred if lIe7'lford, Tri. 
per Pllis, 209. Duke v. Ventris, Sail:. 
205; B. N. P. 313. KitcllC1l v. Main
lfarillg, citec1 Andr. 321. 
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the allegation~ upon the l'ecord are nothing more than an ampli
fied specification of fact;, and cil'cumstancefl which in point of 
law are essential to hupport the char~e or claim. Thufl, on a 
charge of larciny the indictment alleges all the particularfl essen
tial to the offence, n caption, and all asportation of specific pro
perty belonging to a particular owner with a felonious intention, 
N ow with respect to every essential allegation, although the jnry 
mugt find the facts, it is always for the Court to decide whether 
those fact!'!, whell pl'Oved, support the allegations in point of law, 
Thus, in the case of' larciny, the jury must decide upon the evi
dence whether the prisoner removed the goodfl alleged to be 
stolen at all, and how far, and under what circumstances, he 
removed them; but whether such a removal he an asportation 
sufficient to con~titute felony, is pure matter of law. Hence, in 
ordm' to suhstantiate every charge or claim as alleged on the re
cord, it is essential that the jury should find some predicament 
or state of fucts falling within the description contained in each 
essential allegation, and that the Court should adjudge such spe
cial modes or fiwts to be gufficient in law to sustain those allega
tions. This must be done in one or other of two ways; either 
the Court must inform the jury hypothetically, that the facts 
which the evidence tends to prove will, if proved, satisfY the aIle
ga~ions, being but particular modes which fhll withil: the essen
.tials enumerated in the general definition, 01' the jury must find 
those predicaments or modes specially, and then the Comt can 
afterwards apply the law, and pronounce whether the facts 
proved be or be not such as satis~y the general and defined essen
tial~ to the charge or claim. 

It is obvious, that in order to enable the Court afterwards to 
apply the law to the f.'lcts, the jury must find, not merely 
evidence or circumstances which tend to prove or disprove facts 
falling within the particulars which are essential to support 
the charge or claim, hut must either find particular modes 
included within the description, or such facts as negative one or 
n~{)re .of the circumstances essential to the charge 01' claim. Thus, 
if, in the case of larciny, the jury were to find specially, that the 
prisoner took the goods described in the house of A. B. with the 
intention of' stealing them, removed them for the space of 100 

yards; and that A. B" the alleged owner, had a special property 
in them as a bailee to carry the goods; then, as the finding would 
embrace facts which were special modes falling within each of 
the descriptive allegations essential to the offence, the Court 
would be enabled afterwards to apply- the law by pronouIlcing 
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the prisoner to be guilty. So if, on the other hand, the jury were La" Rod 

in such case to find, inter alia, that a bale of goods was taken fact. 

by the prisoner and removed, but that it still remained connected 
with the shop from which it was taken by a rope 01' chain, such 
a finding would negat:ve every mode or species of asportation, 
and the Court would pronounce accordingly (k). But again, if the 
jury were in such case to find mere evidence (l), however cogent 
in its nature, of any of the essential facts, the Court could not 
draw the conclusion. Thus, if they were to find, that immedi-
ately after the goods were missed the prisoner was seized with 
the goods in his possession, and that he confessed that he was 
guilty, this might be abundant evidence to prove his guilt, but 
would be mere evidence (m), and the Court could pronoull,ce no 
judgment. 

Where a general verdict is given, the same process occurs at 
the trial; the jury decide what facts are proved, and receiving 
and applying the law expounded by the Court, as the Court 
would have applied it had the jury found the facts simply, pro
nounce a general verdict involving both law and fact. 

It has been frequently doubted, whether a particular question General 
dininction. 

(k) See R. v. Phillip" East's P. C. 
662. 

(l) In the case of a special verdict, 
all the facts must be found on which 
the judgment is t(JUnded, and 1I0t 
mere evidence of filets. Hubbard v. 
JohllSton, 3 Taunt. 309. But where a 
special case is reserved, if the circllm
stances be such as to enable the Court 
to say, without difficulty, what ought 
to be the verdict of the jury upon 
them, thc Court is at i:berty to decidc 
the question. 7'1wmpsrm v. Giles, 2 

B. & C. 422. 
(m) So where in trovcr the jury 

merely find a demand and refusal, 
without expressly finding a conversion, 
or any fact which in point of law 
amounts to an actual conversion, the 
Court can give no judgment. Vol. U. 
tit. TROVER. 

In the case of Harwood v. GoOO
right, Cowp. 87, the jury found, that 
after the will had been cxecuted by Il 
testator, in fal'our uf Harwood, he 
executed another will, the contents of 

vor .. I. 

which were unknown; and it wa~ con
tended by the heir at law that this 
amounted to a revocation. Lord 
J\hnsfield, in giving Judgment, said, 
" J n considering this special verdict, 
tbe duty of the Court is to draw n 
conclusion of law frolll the facts found 
by the jury, for the Court cannot pre
sume any tact from the evidence 
st,ated. Presumption, indeed, is one 
ground of evidence; but the Court 
cannot presume any fact. In case the 
defendant had been proved to have 
destroyed this last will, it would have 
been a good ground for the jury to find 
that this lVas a revocation: but the 
jury, on the presumption, must have 
found the fact. So with 1'(~l,;ard to 
all other circumstances, us that the 
wiII was in the hands of the hair at 
law, that therc were three attesting 
witnesses to the will, these would have 
been proper for the jury to hal'c con
sidered, but we arc confined by tho 
facts foulld by them." 

G (i 
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betw~en be one of law or of fact. Thus fin is clear, that whenevCl' upon 
'1"("110115 of t' I co. fi d I C b 1 1" f IIIW "lid uf par ICU ar IUctS oun ,t Ie omt, y t Ie app \Catton 0 any rules 
fa.;I. of law, can pronounce 011 their lcgal eRect, with refhcnce to the 

allegation!:' on the record, ~.;uch inference is matter of law. It ill 
also clear, that whenevcl' the Court cannot pl'Onounce on the 
legal effect of particular facts, and where it is requisite, to enable 
them to do so, that the jury should find some other inference or 
conclusion, such further infel'ence or conclusion is a qucBtioll of' 
tact, It is most emphatically true, that a jUl'y can decidc matters 
of fact only; they may indeed apply the law as delivered hy the 
Court, hut in this respect they act merely ministerially, uno.er 
the direction of the Court. • 

Every general verdict, and indeed every allegation on the re
cord found by a jury to be true, involves matter of law as well 
as matter of fact; for it is always a question of law, whether the 
particular facts proved satisfy the allegation!'. upon the rccoro., 
Every legal definition, allegation, and every general verdict, in
volves both law and tact. Thus, in the ~implest case, if thc iS~lle 
be whether A. af'saulted n" it involves a question of law af> well 
as of fact: what .ct, did is a question of fact; whether what he so 
did amounted in law to an assault, is a question of law. Still the 
questioll for the jury is one of mel'e fact, for upon the advice of 
the COUl't they find a general vcrdict, applying the law to the 
fucts proved; or they find the filets, and the Comt afterwards 
applies the law. 

Hence it fullows, that a question or iuference of fact, is one 
which the jury can find upon the evidence by virLtw of their 
own knowledge and experience, without any legal aid derived 
from the Comt: and that an inference or conclusion of law, is 
onc which the Court can draw from the mcre circulllstances of 
the case as ascertained by a jury, independently of any general 
inferC'nce 01' conclusion drawn by the jUl'Y. 

I n ordinary cases this distinction is perfectly clear; but it is 
now llccessary to advert to a class of cases in which doubt has 
arisen, whether particular questiOl~s and inferences belong' morc 
propcrly to the Court or to the jury. 

Illstallccs of This occasionally happens where some general inference or 
reasunahle 1" 1 I 
time, &c. conc uSlOn IS to )c (rawn from a number of particular facts and 

circumstances apI)crtaining to the individual case, As in the 
instances of rcasonable time, prohablc cause, due diligence, ano. 
others of a similar nature. 

It will be propel' to consider the origin and nature of these 
questions a little more pmticularly. Every law, it has been 
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observed, conRists ill the annexation of certain leO'al incidents to <:> , 

particular combinations of filets. Such dl'flnitions of nccllssity , 
ill the carlier and more simple stages of the law, and as matter 
of convenience II.t all times, mnst be of a general and abstract 
nature. No human sagacity can, in fi'Ullling laws, provide 
specifically for the almost infinite vUI'icty of cases which occur in 
practice; and therefore all that can be done in many instances 
is to define, not by an enumeration of filet,.;, which, in cases 
depending on a great variety of minute and varying circum
stances, would be impracticahle, but by meam; of some general 
result or inference from them, as in the instances above alluded 
to, of reasonable time, due diligence, and probable cause. 

FOI' instance, the law cannot prescribe in general what shall 
be a reasonable time, by any defined combinations of facts en). 
So much does the question depend upon the situation of the 
parties, and the minute and peculiar circumst.ances incident to 
eaeh case. If a man has a l'ight, by contract or otherwise, to 
cut and take crops frolll the land of another, the law, it is obvious1 

can lay down no rule as to the prccise time when t\uO'y shall be 
cut and removed; all that can he done is to direct or to imply 
that this shall be done in a reasonable und cOllvenient time; and 
thi~ must obviously depend 011 the state of the weather and otber 

, , 

circumstances which cannot fro\11 their natUl'e fO\'\11 the basis of 
any legal rule or definition (0). 

(1/) fly the general Inclosure Act, n 
rector or vicar is enabled to lease his 
allotment, "so that (iI/fer alill) there 
be inserted in the lease, power of re
entry on nonpayment of the rcnt or 
rcnts to be thereby reserl'ed, within a 
reasonable time, to he therein limited, 
after the same shall become due." See 
the obsermtiolls of Abbott, C, J, in 
Smith v. Doc, d, Lord JC7'Se!}, 2 B. & n, 
592. 

(0) Eaton v. SOlltl,V!}, ''''illes, 13!. 

Where the plaintilr in replevin 
pleaded to an avowry, justifying the 
taking goods as a distress lor rent in 
arrear, that he to uk the growing crops 
under an ex~cution, and af'terwanls 
cut the wheat, and !et the same lie on 
the premises until the same in a course 
of husbandl'Y was fiL to be carried 
away; n' d that the defendant dis
trainetltlle same bl'fiJl'(~ it ",as lit to 

be carried away; it "as objected by 
the defendant, on demurrer to this 
plea, that thc plaintiff ought to have 
set furth how lung the corn lay on the 
land after it II as cut, that the COUl't 
might see wlltl her it wcre a ,reaSOIl
able time or 1I0t. !lut the Court.de
cided that the ubjection was untenable; 
for though in Co, Litt. 56, b, it b said 
that in some cases the Court must 
jtlllge whether a thing be reasonable or 
lIot, as in the case of a reasonable finc, 
a re:lsunable notice, 01' the like, it 
",ouh} be absurd to say, that in a case 
like the present the Court must judge 
of the rcmonahleness; for if 50, it 
ol",ht to havc Lecn set fOl th ill the 

" plea, not unly huw long the corn lay 
Oil the ground, but what wf:'lther it 
was during lhat time, lind ma"y other 
incidcnts which weult! be ridiculous to 
be illsel'tell in a pIca, AUll thr COLIn 

( ' (' .~ . .-

.. 
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RCfisollable 
lilli", &c. 

General temlR then, such as reasonable time, probable cause (p), \ 
and others of a similar nature, being techllicaillud legal cxpres-

, 

were of opinion that t he matter wns 
sufficiently averred; , ,.l thnt the de
fendnnt might hnve traversed it if he 
11IIt! plensed, and then it wOllld hnve 
cOllie before n jury, who, "pan hearing 
the e\'idence, would IIII\'(' been the 
proper judges of it. 

So in the elise of lkll v. Wardell, 
Willes,202, where the defendant in 
trespass jU5tificelund~r nil alleged cus
tom for the inhnuitllnt:; of II town to 
wnlk and ride over n close of arable 
land, nt nil st(J$lIl1aMe times, it WIIS held, 
that SCIISfJ1lllbie ti1llL'S WIl5 partly II ques
tion of' lact, lind partly n question of 
law; and on delllurrer to the replica
tion of de il!iuriu, the Court said, as 
the custom is laid here, if it were not 
1\ seasonable time, the justification is 
not within the custom; IIlld though 
the Court may be the proper judges 
of this, yet in many cllses it mlly be 
proper to join issue upon it, that is, in 
such cnses where it does not suffici
cntly nppeal' 011 the pleading~ whether 
it were a seasonable time or Ilot. 
Accordingly it i~ said in the cnse of 
Hoburt \'. Hammond, Cro. J. 204, thnt 
tim I'cnsflnablencs5 of fines must be 
deteflllincd by the Judges, either on 
demurler or on cvirlnnco lnid before 
a jury. :For issue' . ,'be joined on 
things which nrc pa ., matters of Inct, 
nnd partly matters of law; and then 
when the evidence is given at the trial, 
the J Ullge must direct the jury how 
the law is; :lIld if they find contmry 
to such direction, it is a ground for a 
new trial. 

(p) Although timo be a necessary 
ingredient ill almost every cuntl'uct 
and legnl obligation, yet inasmuch as 
the time for performing a: act must 
depend upon n great number lIf vury
ing circumstances, the law cannot lay 
dO\\,11 precise rules applicable to all 
C:IS05, or do 1110l'e than prescribe ge
lIel ally a l'easunaLle time. 

Ami in genemi, questions of rea
sonllhle time, reasonable care, due ' 
diligence, probable cause, and such 
like, depend so much on their OWII 
peculiar circumstances as not to adllIit 
e,llI\'enienlly of any general rules; tl11d 
it is of greater convenience to depolJel 
on the jUlI:.\ment und discretion of a 
jury, decidillg on n comparisoa I)f 
the circumstances with tho orJinary 
cour~c of prnctice, or with reference 
to the ordinary principles of Ihir and 
honest dealing, tlmu to introduce suth 
n multiplicity of legal rules and defi
nitions as would Iw necessnry for the 
due Ilccision of cnses su1tiect to such 
infinite \'!Idety of circumsttlllces. It 
is in truth a matter of importnnt aud 
obvious po:.cy rather to reler ques
tions of this nature as matters of f:lct 
to II jury, than to fmme legal rules 
npplicable to particulars. The ditli
culty of framing precise rules must, in 
such instances, be very great, for the 
reasons adverted to, unless they be 
founded 011 some prominent IIIILI dc
cisive incidents: whenever the Court 
decided upon circumstances, the de
cision would become a precedent :lOti 
rule of hl\v, and as each decision would 
all'ord room by comparison lor a great 
number of distinctions, the ohviuus 
eifect would he to multiply sueL ,te
cisions and distinctions to II very in
convenient and hurthensome extent • 
On the otiaer Inul, by nbstuining 
from legal deci5ion, except h: cllses 
where some decisive rille or prin
ciple of Jnw is clearly applicable, and 
by adopting ,n others the inference of 
the jury, in point of fact, substantial 
justice is administered in simplicity, 
and free from the perplexity occasion
ed by nice and subtle distinctions and 
cunllictin!!. decisions. And this j, '111 -
advantage, nml lJy no means an 1I1..'U

portant one, incident to the system of 
trilll Ly jury: the law can thus deal in 
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sions, it is clear, in the first place, that in the abstract they General 
involve matter of law as well as matter 01' fact; for in the appli- terms in. 

, . II I I " . . f . voh·" que,. cation of a cga exprcsslOm;, It IS a quesbon 0 legal Judgment 11,,11, ull"w 

amI discretion to pronounce whether the facts as found by a jury :; ;:~~~ us 

do or do not satisfy that legal expression or allegation (q). It 
is therefore in all cases fOI' the Court to pronounce whether the 
facts show that the time was reasonable or the cause was 

general definitions, andlcnvc the rest 
as fnct to the jury, without lIIultiJllyin~ 
drdsions and precedents; IJUt if the 
Judges and not thejllry were to decide, 
every decision 1I'0uid become a pre
cedent, anel legal distinctions would 
be lIIultiplied tn all cxcessh'e extent. 

(,,) The question, whether the f.'lcts 
of a pm·ticular case fillt within the 
general tern'> of a statute, is always 
a question oflaw, whether the stut.ute 
d~tillc the meaning of its o\\'n terms, 
or usc them without definition I1cco:·,1. 
ing to their OI'dituu'y acc"l'~ 'lion hllel 
mealling. If II special \'emliet illl'olve 
the question whether II party be " 
bankrupt, it is lIot essential that the 
iury ;llUuld draw the cOllclusioll; the 

• 
<":uurts lIIay do it from tho litcts lillllld. 
Doli;7L'01'lh v. Allderson, 2 JOII. 142. 

So if the question be whether the 
party be a chapman within the stat. 
5 Ann. c. 14. lIeal'le, q. t. v. Buulier, 
Say. 11; Eae. Ab. til. stat. H. 

The rule applies to all statutory ex
pressions, IIlId to all allegations in 
issue, however common lind popul:lr 
their sellse and meaning may be. Thus, 
if the is,ue be, whether C. D. was an 
infel'ior tl'3desman (under the 5tat. 

4 & 5 W. 3, c. 3, s. 10), ulthough it 
would be for the jury to fiml whether 
C. D. was a tradeslllan, lind to ascer
tain the nature and kind of trade, it 
would be for the Court to decidc 
whether he came within the descrip
tion in the statute. Sec Vol. II. tit. 
Tnr.sPAss. 

Executors shall havc reasonable 
time to take the goods of their testa
tor li'om his mansion. Litt. s. 6g. 

Thi~ reasunable time shnll be adjudged 
by eliscertion (If the justice~ before 
which the cause dependeth. And so it 
is of rea so nub Ie fines, customs alld ~er· 
vices, upon the true stnte of the case 
depending before thf'lll; lor renson
ableness in this case bclollgeth to the 
wisdolll of the luw, antI therefore to 
bo decided by the justices. Quam 
longum esse debet non definitur in 
jure, sed Jlendet ex discretionc justici
ariorllm. And this heill~ said of 
time, Lhe like may be said of things un
, . Ilah, which ought to be reasunable, 
lur !Iothing that is contrary to reason 
is consonant to law. Co. Litt.56 b. 
The question whether n market is held 
so ncar to anuthcl' as to constitute II 

nuisancc, is sometimes n question of 
law. Vol. II. 5olI. Six days wns 
held by the Court to be a reasonable 
time lor relllol"ing thp. goods of a le~src 
for lite by his executors after his death. 
Studden v. Iian'c!/, Cro. J, 20ol. Power 
is gil'en tn the lessor'~ ;011 to tab the 
house to himself on coming of age; he 
mus' make hi~ election within a renson
able time: n week or fortni~ht is rea
sonable ; a year is unrell,onable. Due 
v. Smith, 2 T. R. 436. A reasonahle 
timo 101' countermanding n trtlst was 
held to bc a question oflalV, 1 B. &P. 
388. In HII'wJ- v. Rut at Excllangc 
ASSllrallce Co" 5 :M. & .47, a Inches 
of five days after intelligence of the 
loss, amI before notice of abandon
ment was gil'en, was :Ield hy the Court 
to be too long. 'Vhnt is a cc-rlvenient 
timo 101' the taking of n pr~ :;\lIer, by 
the sheritl~ to prison, is a que, don for 
the Judge. Vol. II. tit. SIIEllJfF,745. 

G G 3 
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probable in point of' law; just as it. is for the Court to decide 
whethm' the tacts found show an alleged asportation or conver
sion, 01' bankruptcy, in point oflaw (r). 

But in particulm' cases the infbrcnce in law follows the in
ferenee in fact: where the Court cannot draw the inference 
that the time was reasonable or the cause probable, the jury 
must draw the conclusion in fact; and then the time will be 
reasonable or the canse probable in point of law, according as 
the one or the other is reasonable or pro bah Ie in point of fhet. 

Rcnsonllble 
time, whell 

Hence it follows, that the test for deciding whether such a 
general inference as to reasonable time, probable cause, &e. be 
one of law or of fhet, is thi:-;: if the Court, in t,he particular case, 
can draw the concln~ion by the application of any legal rules or 
principles, the conclusion is a legal one (s); fin' the rules and 
principles of law must prevail against the opinion of a jury. 
But if, on the other hand, the circulllstances be so numerous 
and complicated as to exclude the application of any general 
principle, or definite rule of law, the further inference is neces
sarily one of mere fact, to be made by the jury. In other words, 
the rllies of ordinary practice and convenience become the legal 
measure and standard of right. 

, 
a questIOn 
of Jaw, 
wl!!"ll uf 
(uct. 

Kolice of 
di,hollollr 
of bill of 
exchange. 

Thus in the case of' a l;ill of exchange, where the law requires 
notice of dishonour to i..~ given within a reasonable time ,; if it 
appear on the facts proved in evidence, that the case is one 
falling within a rule by which the law itself prescribes HlHI 

defines what shall be considered to be reasonable time, the 
question is a mere question of law, for the law itself from the 
mere res gesta; makes the inference that the time was reasonable 
time (t). The duty of the jury in such a case is obviously con-

(r) The construction the law putteth 
on tilcts fOllnd by njury, i8 in all C:lSC~ 
undoubtedly the proper province of 
the Court. llost. 256. 

(s) This happens very generally lipan 
the question of reasonaLle fines, cus· 
toms nnd services. Co. Litt. 56 b. 
59 b; 4 Co. 27 b. l10hart v. lImll' 
mOlld, Cro. J. 204. Slodden \' .1Ia17!CY, 
Cro. Eliz, 583. So in the case of Bell 
v. n, rdell, Willes, 202, .Iupra, 452, 
where ',he plaintiff, in trespas~, justi, 
fied under all alleged custllm for tho 
illhalJitallt~ of a town to walk and riu.: 
m'er a c1use of mabl!: Imlll at nil 5£.:.1-

~'Hlabk tilll~', but it al'l'e'lI~d I,'y tilt 

plea that the trespass was cOlllmitted 
whilst the com \Vas Sttlllllillg; the 
Court, UpOII deml\l"rer, decided that 
the time \Vas not seasOJltlLlc. See 
Lord Raym. 241. III Wl'igltl v. Court, 
4 D. & C. 596, the Court held, on de
murrer to II plea justifying an impri
sOl\luent on a suopicion uffelony, that 
the detention of the plaintitf for three 
days, to gi ve the prosecutor an oppor· 
tunity t(,,' collecting witnesses, was all 

unreasollHule time. 
(t) Vide supra, 25(1. Williams v. 

Smith,2 D. & A. 496, Wl'jgflt v. ShClW
crvs,~, iL, 501. Tindal v. Urvu:n, 1 T. It, 
I Uj, In the caot ()t" .)mil/' ". Doc, d. 



fined to the Hnding and asccrhining of tIle simple fucLs and 7'es 

gesta: ; any inference of theirs ul-un the subject, that the time was 
or was not reasonable, would be either simply nugatory, or both 
nugatory and illegal. 

Where, on the other hand, the law is silent, and ooes not by 
the operation of any principlc or established rule decide upon the 
legal quality of the simple facts, or res fjcstfC, it is for t.he jury 
to oraw the general infercnce of reasonable 01' ulll'casonable, 01' 

of probable 01' improbable, in point of fact (u). In such cases 
the legal conclusion follows the infc~'ence in fact; in other words, 
the question as to reasonable time, probable cause, &c., is one of 
f;) Illd the time is reasonable or ulll'easonable, 01' the cause 
. ,able or improbahle in point of law, according to the finding 
01 the jury in point of fact. " 

If the question be, whether reasonable notice has he en given 
hy the holder, of the dishonoUl' of a bill of exchange; and the 
evidence be, that the holder gav£; II Licc by the next day's post, 
to an indorser, living at a distancc ; t;lI~ question would be one 
of mere law, for it would fall within an express rule of' law, which 
determines such notice to be reasonable (:,;). But where no 
acknow}P(l 'ed rule or principle of law defines the limits between 
reasonabJ"lld unreasonable, the question seems to be one for 
the jury under all the circumstances of the case (II). 

Rensonnblc 
'ill1~. &c. 
whcft!' U 

CllIcstiulI of 
litet. 

I t. is ncxt to be observed, that these terl1l:", in the absence of Standar.1 of 

any 111'ecise rule of'law, always iml)OI't a c0ll1l1urison with some comparisoll. 
ill till! ah-

usual COUl'se and order of dcaling, 01' have referencc to general SCllee of /I 

cOllvenience, utility, and the plain principles of natural justice. legal rule. 

Where the law is silent, the jury must draw the infercnce, not 
as their own casual fancies 01' arbitrary opinions may dictate, 

Lord Jersey, 2 B. & B. 592, Abbott, 
C, J, said, " I concpive that in this as 
well as in all other cases Courts oflaw 
can filld out what is reasonable; and 
that in some cases they are absolutely 
required to do so. In man.y cases of 
II general nature or prevailing usage 
the Judges may be able to decide the 
point themselves; in others, which 
may depend upon particular facts and 
circumstances, the assistance ofa jul'y 
lOay be requisite." 

(u) As upon the question, whetbr 
a party has been guilty of laches in 
1I0t prc>cntillg a bill payablc :It ,ight, 
~Ir a t;CnaiulilllC aftcl', where IlU c,ta-

blished rille of law pre mils. See p"Y 
v. llill,7 Taunt. 397; \'oJ. II. 153. 

Whethel' a particular covenant is an 
usual covenant ill a lease; Doe v. 
Sand/Will, 1 T. R, 705, per CUI". K. B. 
Hil. 1828. What is a reasonable timo 
for carryinl! away tithes; Pare!} v. 
llurellllll, 3 B, & C. 213. For remov
ing a distress; Pitt v. AdlilllS, 4 B. & 
A, :106. 

(.1') Williams v, Smith, 2 B. &; A. 
496. Wright \"" Sltlllccro:-s, 2 B, 0;; A. 
501, n.; \'01. II. 104, 

(!J) PCI' LOl'd Kcnyon ill Hiltml ,", 
SltfJlhurl,6 Ea>l, LI, a, H"!J '". JIdl, 
i Taullt. :;0i-

c; l; 1 



n~n~ollllble 
til1ll") &.c. is 
Hot ill tlie 
uh'ill'Hct a 
'l"l'!ootion uf 
IlIl'rt' Llw or 
ml'rl' f~lct. 
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but according to their judgment and discretion, upon comparison 
of the facts with the general and understood course of dealing, 
if any such exist, in reference to the matter litigated; and in the 
absence of any such guide, with refcrence to mutual convenience 
and utility, or the ordinary rules of fair and honest dealing; for 
these, in the absenee of any express rule onaw, are the proper, 
and indeed the ollly, standards of comparison which the case 
admits of: 

It follows, that such general quest;ons of reasonable time, 
probable cause, due diligence, and the like, are nevel' in the 
abstract necessarily eit,her mere questions of law or questiolls of 
fact (z). Whet.her in a particular instance the question be of the 
one class or the other, depends simply upon the existence and 
applieahility of a rule of law to the special circumst.ances, 01' res 
gestc~: if any sueh rule be applicable, the question is a mere 
question of law; if no such rule apply, the inference is one of 
mere fact for the jury (a). It may even happen that the very 
.'1ame circumstances which at one time would have raised a 
qllestion of fact, may at a subsequent period raise a mere question 
of law; a nile of law which governs the case having been esta
blished in the interval (b). 

(~) In the case of Darbisltire v. 
Purhcr, tl East, 1B, Lawrence, J. ex
pressed an opinion, that reasonable 
time was illgt1lcral a qu~stion of law, 
"l'cause in the casl) of Tindal v. Brawn, 
1 T. n. 167, the jury found merely the 
circulllstances. Dut with great de
ference to the opinion of that \'ery 
le'lflled Judge, it seems to be going too 
lilr to infer, that. reasonable time must 
always be a conclusion oflaw, because 
it was so considered in the particular 
case. In that case, the bill being dis
honoured on the 5th, and 1I0tice not 
given till the 7th, although the pruties 
lived witl'in 20 minutes walk of each 
oth~r, the jury nevertheless found tor 
the plaintitTs; bllt the Court held that 
there was n sullicient foundation for 
laying down a Icgul rule then Lut im
perfectly established, as to the time of 
notice. Lord Mansfield said, "What 
is reasOI:able notice is partly a qurs
tioll of tact, and partly a (Jue~tion of 
1.lIv. It may depend in ~ome IIIca5urc 

on facts, such as the distance at IYbich 
the parties live from ench other, the 
course of post, &c.; but lL'hc7!ever a rule , 

call be laid dow II lVitl, resfect to tlli.1 

1'ca,IC)/Iublcllcss, thnt should he decided 
by the Court, and adhered to by every 
onc, for the sake of certainty." 

These observations remove all diffi
culty: he does not say, that reasona
ble time must always be an inference 
of law Ilpon the Hlets; but only, wh('rc 
the law can lay down a rule as to 

rensonablencss; which can only he hy 
recognizing 11 practice III ready C,la

blished, or by applying Ic!!,al principles 
to some defined combination (!f cir
cumstances. 

(a) Intention is a mere matter of 
fact, where the law does not inter the 
intr'ntion from the filet itsclt: Per 
Lord uIan:;flChl, R. \'. WoocijiIlI, 5 
Burr. 261. Sec tit. INTENTION, and 
l\lALICE. 

( b) The rule liS to no~ice to n tenant 
to quit, formerly was thnt rca,u!H1ble 
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Cases of this kind, where the jury are to find the special facts, Mixed ques
and where the Court can decide upon the legal quality of those liodn;>f law 

.. . an .. act. 
facts by the aid of established rules of law, mdependently of any 
generol inference or conclusion to be dmwn by a jury, have been 
sometimes termed mixed questions of law and fact. TllUH it was 
said (c), that the question of reasonable notice of the dishonour 
of a bill of exchange was a mixed question. That the situation 
and places of parties, the post-hours, and other matters of that 
sort, are facts to be ascertained by the jury; but whether under 
the circumstances notice was given in reasonable time, is a 
question of law upon which they ought to receive the direction 
of the J uuge. N ow, it seems to be clear, that whenever any 
rule or pl'inciple of law applies to the special facts proved in 
evidence, and determines theil' legal quality, its applicativn is 
matter of law; and on the other hand, that whenever the special 
fucts and circumstances are such that the Court cannot by the 
aid of any legal rule or principle decide upon the legal quality 
of the facts, it is necessary that the jury should draw the infer-
ence in fllCt as a mere question in fact, witil reference to the 
ordinary course and practice of dealing, and the general prin-
ciples of morality and utility. It may therefore be doubted 
whethel' the expression, 'mixed question of' law and fhet,' be in 
strict propriety applicable to the former class of cases. For 
wherever the law uses a general technical and abridged form of 
expression, the question arising upon it is pardy a question of 
law, partly a question of fact; thejury must in aU instances fiud 

nutice should be gh'en, but in the 
reign of II. 8. it was u(.citled that six 
lIlonths' notice wns necessary. See 6 
East, 123, amI see \'01. II. tit. DILL 

0.' Exclluwf.. 
(c) See Darbishire v. Parker,6 East, 

3; und the obsermtions of Grose, .T. 
ilJ. The (,bscrY:ltions of Lord Mans
field und Duller, J. in l1m!al v. Broll'll, 

I T. R. 167. The terllling any ques
tion u mixed quet:.tio:. ' i law and tilct, 
is chargeable with ~ome degree of indis
tinctness. Questions of fuct aud of law 
nre not in strictness ever mixed; it is 
always tor the jury to de ide the one, 
and the Cuurt the othLr, howe\'er 
cumplicated the case lIl11y Le. In some 
cases the main ditIiculty Illay consi)t 

in ascertnining the tilcts, where the 
application of the law to the ascer
tamed fucts admits of no doubt; in 
nnother the filcts may be clear and 
simple, and their legal effect doubtful; 
but still in ench case the prm'inces of 
the Court and jury arc perfectly plain 
and distinct. It is tl'ue that in some 
instances the Court could not, without 
the aid of a conclusion of fact drawn 
by n jury, apply the law; but this con
sideration docs not properly occasion 
any intermixture of or cunfusion uf 
the rcspecthe functions of the Cuurt 
and jury; for the latter, in dmIVing 
their conclusion, sti!! confine them
selvcs to mere matter of fact. 

• 

• 
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the ihcts which form the basis of the legal j lldgment, unless they 
be admitted by the parties; and it is for the Court, in all cases, 
to decide upon the legal quality of those facts. So universal 
is this rule, that it applies even in those instances where, in the 
absence of any rule or principle of law, which enables the Court 
to draw the concluAion directly and ilt1l11ediatcly ii'om the special 
£:.1('ts, it is essential that the jury should draw the inference of 
reasonable time or probable cause, as a matter of mere fact; 
fOl' even here the adjudication by the Court, that the time is 
reasonable or the cause probable, involves matter of law as well 
as matter of fact, although thequcstion whethn l' the time be rcasl'n
able 01' the cause probable, in point of law, ue dependent on the 
question whethel' it be reasonable or whether it be probable in 
point of r..'lct. If the jury were by their verdict to find all the 
spccial facts, and were also to find that the time was reasonable 
in point of fact, the judgment of the Court upon this finding 
would still in all ca~(',; he matter of law. If in such a case the 
mere facts feU within any established rule or principle, the 
special inference made by the jury would be entirely nugatory, 
and the Court would apply the rule of law to the special facts, 
even although the legal inference should be contrary to the infer
ence ill fact (d). III the absence of any such rule, the judgment 
of the Court, that the time was reasonable, wuuld follow the 
conclusion in fact; but it would involve that which is mere 
mattcr of legal consideration and judgment, that is, the adjudi
cation that no legal rule applied to the facts, flnd that the 
question of law was consequently dependent on the question in 
fact. In strictness therefore, as the legal application of every 
technil';i1 expression recognized by the law is partly a matter of 
fact and partly a matter of law, it may be doubted whether the 
terms'mixc,' 1 ~"tion of law and fact' serve accurately to 
distinguish au,"'" ~;cular class of cases. All technical expres
sions whatsoever, such as asportation (e), conversion (j), accept
ance (9), and the like, are in their application partly matters of 
law, partly matters of fact. 

These observations may not, perhaps, be deemed to be alto
gcther unimportant when it is considered how essential it is to 

(If) For it wuuld be a wrong con
clusion in point of law. See 6 T. n. 
466. . 

(e) Sec Vol. II. tit. LAllUH, 

(j) Sec Vol. II. tit. TROV ER. 

(g) Sec Vol. II. tit. fRAUDS, Sao 
TU1'E O~'. 
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preserve the dilltinction between law and fact, and to prevL'lt any 
misconception as to the relative functions of COUl'ts amljUl'ie, (/t). 

Some of the cases to which thcse principles apply wiJl next ~calonablc 
be adverted to. Reasonable time is always a question of fact, time. 

in the absence of any rule 01' principle of law applicablc to the 
circumstances. Thui;, in all action for not removing goods dis-
trained for rent, aftCl' the expiration of five days, it is a question 
for the jury, whether they were removed within a reasonable 
time afterwards (i). So whethel' the sheriff 01' his agents have 
used duc diligcnce in attempting to discO\'er and arrest a de-
fendant L .lder civil process (j ). 

In the case of Noble v. Kennaway (1t), where the defcnce to 
un action on a policy of insurance was, that there had becn 
unnecessary delay in unloading thc cargoes, it was held, that 
this was a question to be decided by a jury, who could not 
decide without being informed as to the usual practice of the 
particular trade. 'Yhere the defence to an action for the price 
of goods sold and delivered was, that they did not con'espond 
with the sample, it was left to the jury to say whether, under 
the circumstances, the defendant had rejected the goods within 
a reasonahle time (l). 

In the cases of Tindal v. Brown (m), and Darbisltire v. Parlter, 
it was said (n), that what is reasonable notice of the dishonour 
of a bill of exchange is a question of law arising upon the facts; 
and that a jury in such cases ought to receive the directions of 
the Judge; a position incontrovertibly true wherever the law 
affords a rule which govel'l1s the case, for then the finding of the 
jury, that the time is reasonable or unreasonable in point of fact, 
cannot be placed in competition with the settled rules and prin
ciples of law, and can never prevail hut where the law is silent, 
and wherc the general rules of law, founded upon a knowledge 
and experience 01' theil' general utility, are from the peculiar 
natlll'e of the case supposed to be inapplicable. 

The existence of pl'Ohable calise has frequently been treated Probable 

(It) It is of the greatest cunSE:quence 
to the law of England. nnd to the sui!
jeet, that the powers of the J ud~e and 
jury be kept distinct; that the J utlge 
determinc the law, nml the jury the 
f.1Ct: nnd if !1ver they come to be con
founded, it will provc the confusion 
nnd dest"uction of the law of Englnnd. 
Per JIard\\'kke, <:. J., R. v. Poole, 
n. RH. 23. 

• 

(I) Vol. II. 282. 

(j) Vol. II. tit. SIIElllfF ·NEGLI-
Gf-Nce. 

(Ii) Doug, 492. 

(I) ParkeI' Y. I'almer, 4 ll. & A. 

3U7· 
(III) J T. R. 137. 
('I) (j East, 10. 

cause . 

• 
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ProbabJtI .' as a. question ,or ,inference oflaw (0). But although it be. clear 
that.it is ,aom~.t,iIQes a, question of law,. iripractiCe,itis not un. 
f~~q~¢~tlya question ofJact for the jury (p). And this must in 
priq,ciple bappe!1 .in all~es where the result depends . on the 

causc. 

• 

• 

combined ~ffect.of .avariety of :CirCllmstances to which no 
p,l,lJiiffular rul~. or principle ofl,aw is applicable. . , 

The probable cause :ofproseclJtion must neCessarily consist in 
t4e,circ:U01stalices.of the case within the defendant's knowledge, 
w~c\1ten~ecl,to ,throw suspicion on the plaintiff. The existence . 
of such Circnmf;1tances, and their force and tendency, are ques. 
tiona,rather of fact than of law ; for the effect must be measured 
by.spun~,sense;and discretion rather, than .by any rule of law, 
~hich cannot measure mere probability. If such circumstances 
dide?Cist, it is. ~o be presumed that the defendant acted .l!-pon 
tl1em, but,this is not to be conclusively presumed; for it seems to 
be clear, that :if, notwithstanding the existence of unfavourable 

;, ;. circumstap~es, the defendant knew that the plaintrtr Wa& innoceJ:4 
, , 'he.)Vou,d be li~ble in damages, for as to him, who was bet.~r 

infqflued, the circumstances could afford no probable, ca1Jse O"f 

• 

. , 

ground of accusation (q). .' ". !' 
, 

• . ; : 

(0) See Candell v. London, 1 T. R. as he had done, the Court held that 
520,,0. .JO/I7lIt071 v. 'Suttlm, 1 T. R. the direction was substantially ciirrec~ 
543 •. Reynolds, v. Kennedg, 1 Wils. Best, C. J., in giving judgment; . o~ 
232. G:oldi.ng v. Crowle, B. N. P. served, it .was for the jury'to say 
14. ' .Irifra,Volo II. 493. In the case whether they believE'd the facts; and 
of. Hill v., Yates, 2 Moore, '80, where if they believed them, whether the 
a.constable justified the apprehension defendant was acting honestly. Id 
of the plaintiff under the stat. 15 C. 2, Beckwith v. Philb!J, 6B. & C. 637. 
eo,2, 5.2, which authorizes a constable Littledale, J. directed the jury to find 
to apprehend persons whom he sus- for the defenclants, if they thought on 
p~t~s to be carrying a burthen of young the whole tbnt the defendants had 
trees, it was held, that the question of reasonable' cause· for suspecting the 
probable clluse wwi for tM Judge, plaintiff of felony. And Lord Ten
and that he could not leave it to the terden said, whether'there was any 
jury. ' i.. , reasonable cause for l'uspecting that 

(P) Brook., v. Warwick, 2 Starkie's the plaiatifF hnd committed. a felooy, 
• 

C.389. Isaacs v. Brand,'ib. 167. or was abouttocommitone,or whether 
,(q) ,See Hnw. h.2, c. 12,8.15. Sir he. had: been detained in custody an 

Anthony .dsllleys case, 12 Co. 92. unreasonable time, were questions of 
Davin. Rwsell, 5 Bingh; 354; wbere fuct for thejury. If A.,· ,having an 
the Judge having directed the ,jury to opinioif of counsel in, his favour, or~ 
consider whether the circumstances fests:B .. be is.not·liable to 'an .action 
afforderI ·:the defendant' reasonable for a 'inaliciousnrrest; if-he actelI.ho
ground for 5uPFosing that the plaintiff nestly onthot opinion: $ecus,~·if. ho 
had committed a felony, nnd whether proceeded to nrrest,.believing that he 
in his situation they would have acted had 110 causo of action. Whether 

;:s 

• 
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The inference offraud, is also in some ca."les a mereqitestion of Fraud. ' ,,' 

law arising upon the'facts, in others is a mere tiiatter of fact(r); , ' 
Where a trader alienes the whole of his effects, he is: guilty of 
fraud against his creditors, and commits an act of bankl:uptcy ; 
and the Court will infer fraud from the facts, without the aid'of 
a jury(s). So under the stat. of Eliz., where a transfer is niade 
of chattels without delivery of thepossession'(t). " , " ' 

If a creditor, knowing that his debtor waS going to' break, were, 
before any direct act of bankruptcy, to procure payment by threats, 
the law would pronounce that this was not fraudulent (u). 

Or the question may be one of fact for the jury. As 'where it 
depends not on the mere act done, but 'upon the particular inten· 
tion with which it was done (x). As where a trader conveys part 
of his property (y), or a <!,ebtor assigns his property, to defraud 
creditors (z.) So it is a question of fact, whether fraud has been ' 
practised in procuring a blind man to execute a will (a). 
, The inference as to malice and intention; also, may be one ~a1ic~ 8nd 
either of mere law, as in cases of homicide, where the law fre. mtentlOD. 

quently infers a malicious intention from the facts, independently 
of any conclusion drawn by the jury (b): , ' 

Or of mere fact, as in all cases where some malicious intention 

he did so or not, is a question of fact with a sufficient degree of prudence 
for the jury. Ra1Jenga v. Macintosh, Dnd caution. Vol. II. tit. BILL OF 
2 B. & C. 693; Vol. II. 499. EltCHANGE, 155. 

(r) Per Lord Mansfield, in For- (8) Ne'llJton v,Chantlcr, 7· East, 145; 
trofl v.·Devonshire, 2 Burr. 931.937 •... Linton \'. BartleU, 3 Wile. 47. Wit
Fraud nnd covin is always n question son v. Dag, 2 Burr. 827; supra, 154. 
orjudgment oflaw on facts and in ten- See the observations of Buller, J. in 
tion; per Lord Ellenborough, ill Doe Eatwick v. Caillaud, 5 T. R. 420. 

v. Manning, 9 East, 59. But the Vol. II. P.35B. 
intentio" is frequently a question' of (t) Edwards v. Barberi, 2 T. R.587. 
fact. Upon on issue taken generally Bamford v. Baron, cited ib. in nOf. 
onan allegation of frAud, it is a ques- Reidv. Blade" 5 Taunt. 212. Vol. II. 
tion offact, and if there be no fmudin 617. '.: , 
fact, tbereis none in law; per Buller,J. (u) Per Lord Mansfield, 2 Burr. 
Pease v. NO!JWr, 5 T. R. 80, on a 938. . 
general replication offraud, to plea by (z) Vol. II. tit. INTENTION. ' 
oxecutor of outstanding judgments. (9) NetDtonv. Ckantler, 7 Enst, 145; 
Fraud in taking II. tenement is a ques- Vol. II. 154. 
tion . of fact in a settlement case. (z) Vol. II. p. 358. . , 
:Vol. II~ tit. SETTLElIENT. The ob- (a) Per Heath, J. "Longchamp v. 
taining 1\ bill of exchange by fmud is Fish, 2 N;' R. 418. ' . ' 
a question of filct. Grewv. Berian, (b) See Vol;' II. tit. MURDER,-
a Starkie's C.134. ,So whether a party LIBEL MALICIOUS· PaoS'EcUTION ' 
in tahlDga bill of exchllnge( which turos MALICIOUS ARREST. 
out to have been lost 01' stolen) ncted 

, 

, 
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• , jn paliicular'lis essential tort~e,offence (c) ,; :or!,w4erethe;, nature 
, of au ad depends Ion .the particular, intention of. the, partieij (d). 
The question whether a 'party: had knowledge o£ Q, pllliicular 
fact; is usually;:8. question of fact to be lefUo the, jury (e)~ ,!I:q'. 

Negligence, 
&c. 

The question:whether a sheriff" attorney or agent, ,has'ibeen 
guilty of negligence, is usually one of fact, for the decision of'tlte 
jury (/). .•. .' . ", ":' 
. Whai shall be said to be the next sessions, that is, the next 

practicable sessions, for an appeal against a removal order, isa 
question of fact, inasmuch as it frequently depends' on the parti~ 
cular situation of the parties, and the circumstances of the 

• 

case (9). '.. '.' :: 
, Reputed ownership, it seems, is a question of fact rather than 
of law (h). . .! ':" 

Construe· I'" The construction of a written document is.matter ofpu~ law, 
tiondofwri as it seems, in all cases ,vhere the meaning and intention oftha 
tffi ~. ' . 
ment. framers is by law to be collected from the dQcument itself.:.! As 

in the instances of judicial records, deed~, &c. (i); but where the 
r meaning is to' be judged of by the. aid. of extrin~ic circumstanpfl~1 

the constmction ,is usually a question of facHor the jUlY, .. ;Th1.l$ 
in the case of libel, the meaning of the writer, and the truth of 
the innuendos, are questions of fact .. So in a prosec'.ltion for ,send,~ 

I ing a threatening letter, the question, whether it contains a threat, 

(c) Vol. II. tit. INTENTION, 41,; 
tit. MAL1CE; ib. 48,; MAI:iClou5 IN
Jlmu:s; ib. 500; LIBEL, ib.461. 
, (d) Pucoer v. Smith, 5 B. &A. 550. 
80 according to the ch'i! law. C,C Qui- , 

. cunque intention em facto supp.rstruit 
rnctulU id tenetur probare, ut nOll 
neganti s"d adfirmanti incumbnt pro
batio." ,The intention of the partias 
in paying or receiving rent is for the 
jury. Per .Gould, J., 1 H. B. 312. 

Goodright \'. Corde,', 6 T. R. 319. 
(e) Harratt v. Wise,9 B,&C.712; 

where it was held ,~hllt kno'wledge on 
the part of the captain of a vessel, of 
the filct that a foreign. pori:, was in 
a stille of blockade, was not to be pre
sumed on the ground thllt nocice to 
11 State was notice .to all the subjects 
of thnt Stute, but was to be proved 115 

matter off act. ' It is 9 question of fact 
fOI' the jury to whom credit was given 
by the vendor 01' goods. Leggatt \'; 

, I . ' , . . ". ,: .... (.1" .. "';" .•.. I,J): 

Reed, 1 Carr~C. 16: Bentley v. Grif-
fin, 5 Ta'unt: ~56:J/To 'ivhat PUil\?S6 
tree~ cut 'down' tiy a teliailt; !wer/i it/. 
tended to be appli~ .by, him.: ,'D~ 
v. Wil~on, u"East, 56;, VQI.l~, 2431 
On a pl'osecution 'forllnciny, t~\\ qf«l 
animo is for the jury •. ' R, v. PltillipI, 
Eltst's P. C. 662. Vol. II. tit. LAR-

, 

CINY. , ", 

(f) Vol. II .. tit. NEGLIGENCE.: ' 

(g) It.". Cooa'e, 4' ~urn, ~o3, 
23d ed. R •. v. Justices '!f ,ti,e East 
Riding '!f -Yorksflire, ib~ See R •. v. 
JustWes qf :Es~e:r, 1 B. &A •. 210. • ' 
. (h) Per ,Buller, J., in ,Walker. v. , 

BUI'1lell, Do~g. 31,. And per ~\\:-; 
rjince, J,. in Hom: v; Baller, 9: ~~S~; 
241., ,But it. is .Il,~t unfrequ,eI1t1-~,,~ 
qU!'lStioll ofJ~\V,; i,y'I'lI, V!?l~l;r..,)~~ 
et BfllUCl,lt. , '., ,.,"." :,,', 

, t· .' ~I 

,.(i),,~Il~ .Vot.ll. ti~. PAnpff:,Evl,~ 
D~NtE~.-:\y'l~t.", ,'_', :,' " "',' i, .,\-: 

, " "'."'j'" . . , . 
, , , 

"f,(".,"'I' 

, 
"'-"" 

, " 

, 
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if doubtful; is''t6,be'decided by:the jury;(j),l' iThe constrUctioll, of Constrae

all deeds and' other expl;csS contracts ,is" matterolof' law fOl~ tl>e tio~ttor • . \'In en In-

decision of the Court (k). And where theagreementjs not struments. 

/ contained in any formal instnlment, but· is collected· from letters 
t which have' passed' between the' parties, their constrnction, wliere " 

their terms are plaiu and unambiguous, iJ also for the considera" 
tion of the Court;. but where they are 'written in so dubious and 
uncertain a manner as to be capable of different constructions, 
and can be explained by· other circumstances, ·it is for· the jury 

general, where the evidence' of a contract is matter of inference 
from circumstances, it is a matter of fact for the jury (m). ' 

.It is the peculiar province of the jury to draw the proper con:" 
elusion in fact from mere circumstalltial evidence of the fact, and 
to deduce the proper inference in all cases of indirect evidence, 
except in those instances where the law makes particular facts the 
foundation of a legal presumption; and 'even in such instances, 
where the legal presumption is not conclusive, it is still for the 
jury to decide on th<:: evidence whether the legal p1'ima facie 
presumption or intendment is repelled by contrary evidence. 
. It also belongs to the Court to decide all colIaterai. matters Collateral 

arising in the course of the trial. Thus it is for the Court in all ~~~ter9 of 

cases'.to determine upon' the competency of witnesses, and the 
admissibility of. particular evidence with reference to the facts in 
issue, or to .theallegations on the record,. even .although}h~ 
admissibility of the evidence should depend on matter of fact. 
Thus it is a question for the Court, whether a declaration made 
by one in articulo mortis be admisoible under the circumstances 
of the case (n) • 

• 

(J) GirdWood's case, Leach, C" C. L. 
169· 

(k) Per Lord Mansfield, Macbeath' 
v. Haldimand, 1 T;R. 'J80 •. 

• 

that the effect of the admissions was' 

, 
• 

(;'(1) Per Buller, J. ib.Note; that 
.' . 

mutter of luw for the opinion of the 
Court; and the result of that case 
seems to be; that the jury ,vere to find 
upon' the whole' Of the case, giving 
eftect,. as' f.'1r: as the documents were 

. cor.::erned, t'o the construction put 
Willes, 'J. in' 'the 'same' case was of 

. opinion that' the ~i:m'strllction'oflette'rs 
• • j • ' , • 

generally' Wlis proper-for' the' consi-
l. deration obbe jurj'; but 'Buller, j; 

mtimated his' dissent trom'the'general 
prOpilsition; 'In StiL7II11lr.TS v: Dixdn., 
'. • I , " 

7'East,'200;' where .tbe·'questidn'was 
whether a piece of liiud was parcel of 
tlie plaibtift'~ freehola,'cr of the de
fendant's copyhold estate,arid evidence 
was given of acts of ownership;and also 
of copyhold admissions, it was held 

, 

upon' them by the COUI't. . .. ' 
(m) The assent of tho master to the 

service of the apprentice with another, 
ia an inference of fact for the justices 
at sessions;' See' Vol. II. tit. SETTLE-' 

• 

MENT; ". • .' 

. (n)' So held ·by all t.~d udges. See 
R. v; Hucks; 1 Starkie's C. 523. Vol. 
II. tit. A D~lI5S(ONS. 

• 

• 
• 
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It is also the province of the Oourt to decide all matters which . 
depend On an inspection of tile record (0). 

The COUlt will, ex . exclude. illegal evidence, without 
regard to the compact.of coup-sel (p). . 

BlIlofex- A party who is dissatisfied w~th the decision of the Court in 
point of law, may either tender a bill of exceptions,' or, which is 
the more mode'm'ptactice, may afterwards move for a new trial. 

• c:eplions. 

A bill of exceptions is· founded upon· some. objection to the 
direction or decision of the Judge at nisi ptiw,; or of the Court 
upon a trial at bar,. as to' the admissibility of evidence (9), the 
competency of' witnesses (1"), . &C. The stat •. 13 Edw. 1, s. 31, 
enacts that; "when one (8). that is impleaded (t) before any of 
the Justices, doth allege an exception, pmying that the Justices 
will allow it, which if they will not allow, if he that hath alleged 
the question do write the same exception, and require' that the 

(0) R. v.Hucks, 1 Starkie's C. 522. 
Note, the question. th!lre was, w,hether 
a word in a iecord was "!eeting or 

. ' .. ', f -'" -• mutin,Y: ' . 
.' (P) slUIiJ v. Roberts; 2 Starkie's C. 

455; . i SOtho' parties cannot by private 
stipulation bind a court· of justice not 
to call. for .that proof wliich the law 
h."l\.fllqd,qr~d,~~cessnrl' rhey canl)ot 
make proof of the policy' 5uffi!!ie1!t, 
whe~~ ih~'6tiit:19G;!', c'-S7; prohibits . 
the recoVery without further proof than 
the policy. 6 East, 321. 

(q) Salk. 284. If the contention be 
. whether the facts proved tend to prove 

the issue, the party objecting ought to 
demur to. the evidence. Bul~l,Y v. 
Butler, :) B. & C. 434. 

(r) 3 T. R. 27. 
(8) The stat. extemls to a plaintif 

as well as a defendaut. 2 Inst. 427. 
(t) The words are, si aliquis iDl~ 

placitetur; hence it has been said 
that it does not apply in a criminal 
case. Sir H. Vane'; care, lie!. 15. 
Lml GreYs case, 1 Vern. Ch. Cases, 
175. It does not lie on an indictment 
for'treason or felony. fo\ Haw. c,46, 
S.610. 

Dut it has been allowed on 8n in
dictment for trespass. R. v. Lord 
Paget, 1 Leon. 5. And also on an in-

, 

formation in the nl\tQre of a quo II7Of'.., 

ranto. R. v. HYJginl. 1 Ve~~r. aOO; 
.icR~ v. Nult, 1 Barllaf{1. 307. It 
does ~ot lie before' jU'stices 011 the 

I ' • , 

trial of an appeal. R;T. H. 251. 
Nor in any case where In,rit of error 
does not lie •. B.N. P. 316. The 
!jtat~ extends to .~ ~rial at b!l~',as ~ell 
as to Oll~ at nisi prip8. .T"~OA v. 

, . I •. ", 

SWjurd, 3 Salk. 155; Skinn. 354; 
" " . 

coritrn~ n. v.Smith,:.l Show; 28,. 
B.. v. BrougMon, Str. 122f:; 1 Sid. 

85; I Keb. aB4; 1 Lev.68; 2 lnst. 
427; 2 Haw. c. 46, s. 210. I,on) 
Coke says, the stat. extends to aU ac
tions renl, personal, and miXEd, but 
makes 1)0 mention of criq1inal cases. 
Lord liard wicke considered this to be 
a point not then settled. R. v. Inha. 
bitant. qf l're.,oo, n. T. a •. 251. lIe 
said, a bill of exceptions hlld been al
!owe,d ininforma~on8 in the Exchequer, 
which are civi.1 suits for the King'. 
debt; but. that it had never heen d~ 
ter"lined· to lie in mere criminal p~ 
ceedinga. lb. And. see R, v.:Strtat
ton and atherl, Howell's St Tr. vol. 21, 
P.U&7. It.,b~8been held that itdo8S 
not lie on the tril1l. of II feigned. issue. 
out of Cltnncery. 'Bullen v. Mitdltll, 
2 Price, 416. Wood, B. di$sentiente •. 

• • 

• • 
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justiees will put their seals for a witness, the· justices shall 'd~ Bill of 
so; and if one will not, another of the'cOInpllny shall; and if exceptions •. 

'the king, upon complaint made of the justices, cause the reC()l'd 
to come before him, and the same exceptIon ,be not found:,in: the 
roll, and the.party show the exception written~with the ~IQfthe 
justice affixed, the justice shall be commanded that he appear' at; 
a certain day to confess or deny bisseaL; and.jfthe justice can;. 
not deny. his seal, judgment shall be given according to the excep- . 
tion, as it may ·be allowed or disallowed." If,the Judge admit 

• 

the matter ·to'be evidence, but :110t conclusive, .where in point of 
law it is conclusive, the course is to demur, to the evidence (u), 
because (as it is said), although the evidence be conclusive;" the 
jury may hazard an attaint if they please (x) ; as where the Judge 
leaves it to the jury whether the probate of a will be evidence 
to prove the devise 'ova term for years (y). The statute is silent 
as to the time of tendering the bill, but it has been held, on 
reason and principle, that it must be done -at the trial,' fol' the 
p,llrty !hay. have :iiUsI~dhis adversary by not insisting 6n the ob': 

.j ,,'J'111~rfh"~.,f.I' , , .. -, .-, ..• ,~., 

j~ctiqp. ~~ ~f, tWl~,,(Z),; ifbe.~!ld stood upon hIS excepti<?n~,~~. . 
a~ve~y, ~ht ~v~ h.ad mqre. evid!,!nce, . and need. p,ot ~:V~ P.ut 
his upon that point. ,. It need not, however, b~; put: in .fo~~'l~ 
then, although ·the; substance of it ought to be put into writing; 

, , • . .. 
, ., 

• 

slhce it iino become a record (a). . 

: ',If t~~})~l~:e_ ~ri~e'Fedto. the :reco~"it;begi~f!l. with,.th~ ;r~o~e~.~~, Form of tbe 
mgs a#Frtl!3S~'t JOJp,ed, ~<;l procee~E!_t~.~tate t~e ,cIf~~~S,.~~*~' bill. 
UP9n ~whi~ itis foW\ded: that a particular. witness~,~aJIecl to, 
prove certain facts, or evidence offered to proveisuch facts (0),. or 

, 

(u) See'!Demurrer to' Evidence, 
i'!fra,467·'" .. 
. (.1') T.Rnym.lo4,5; T.Jon. 146. 

· (y) See Tidn's P. 773, 4th edit. . 
· . (:), 1 Salk. 288~ go' . . 
· (b) PerHolt,C.J., I Salk. 288; 9; 
Tidd, p. 773. 4 th edit. . . . 

(6) Where the object for whicbevi
-deuce· is offered, but rejected, is ob
'vioils, and must have been undel'stood 
by the' Judge. and tbe jury, it is' not 
necessary that tbiat object' should be 
specially stated·. 'Doe v. Eart of Jer
Ge!/i' 3 ·B: 86 'C~; 870. '. In . the case of 
Buikely and. ot/rersv.' Butler, in . erl'or, 
2B; &\;(:;. '434; where . the question 
on which, 11 bill of e'xceptions was ten
dered, was whether there WIIS sufficient 

VOL. I. 

• , . . . 
evidence that the· bill. on which the 
action ,was· brought was indorsed· by 
E. S., the pnyee, the record, when 
brought into the Cuurt of K. B., 
after setting out the: pleadihgs !lnd 
continuances, stated· that on· 'a cer
tain day' the cause· came ,. on to be 
tried; that one W. B •. was produced 
and examined as· a ,witne~B for., the 
plaintiff', and sta.ted thnt,. -~c.; 011 
cross-examination" he,stated that, &«:. 
(see the evidence;' Vol. II •. 154); and 
then, upon' no other evidellcc' being 

-adduced of. the person calling ,bimeeJf 
E. S. being the payee of the said .bi'l 
in -the declaration . mentioned, the 
counsel for· the defendant objected to 
tbe·evidence so'given as aforesaid· by--

lin 

• 

• 

• 

• 

• 
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challenge made, or demurrer tendered; the allegations of coun_' 
sehm the admissibility or effect of evidence; the opinion of the 
Court -or Judge, and the exception of counsel to that opinion, 
\iud'the verdict of the jury (c). 'Where the bill is not annexed to 
the record, it'is necessary to' set out the whole of the proceedings 
previous to the trial (d). : , 
, The ,Judge either sets his seal to the exceptions, or refuses to ' 
do so because ,the bill contains matters which are not true (e). On 
ref dSal, the palty may have a writ founded on the statute, con
taining a surmise of an exception taken and over-ruled, and com
mandirig the justices, that if it be so; they put their seals to the 
bill (j). " If they return quod non ita est, an action lies for a false 
return, in which the sunnise may be tried; and if it be true, the 
plaintiff recovers damages, and a peremptory writ issues (g). ' 

The bill of exceptions, when sealed, is not used until judgment 
has been signed, and a writ of error brought to remove the, pro-, 

the said plaintiff in support of the said 
issue joined between the said parties, 
amI that there was no proof to go to 
the, jury of the identity of the said 
person ClIlling 'himself C. S. with the 

, 

, , 

- said E. S.,' the payee:of the said bill; 
Dud then Dnd there prayed the said 
Chief Justice ,that he would declare to 

ther this evidence was or was not 
admissible, either as containing the ' 
declaratiolls of persous 1I0t called' ns .. 
witnesses, or as havhig no tendency 
to prove the matters in issue. '1 f the ' 
objection was known il prior" it should 
have been made before the evidence 

, 

was given; but if it was not disro-

, 

, ' 

the jury that there was no evidence . ,. . , .. . . 
, before them of the indorsement of the 
said bill' of exchange by tile payee be
fore mentioned; yet the . said Chief 
Justice, did then and there declare and 
deliver his ,opinion to the jury afore
said, that ulthough in law there should 
b;;, some' proof of the identity of the 

, ' , 

person making ~hc indorsement, still 
it o,ught not to be 50 rigidly folll)w~d 
up as to clog the negotiability of bill:! 

, , 

of exchuuge ; and the said Chief Jus· 
tice ~id [m·ther deliver his opinion, that 
the said"evidence a!Jove set forth ~as 
reasonable 6\'ideuce to be left to the 

.' '. 

jury, whether the said indorsement 
wus ,theind!lrsement, &c.;, and there· 
upon, ~ith that ~~rectiQn, left the same 
tIl th~jury,:'yho. d,ech.\r~~, th~m5elves 

. to be. satisfied "of, tll.e identity of the 
~aid E. S. :, c':lncl,u~ing ~\l the usual 
l'o~m: ,Ho,l(Oy,d, J :~n g~vingjudglllent 
f)u&ervell; ulereal question was, "'wlle-

vered till afterwards, then the J udg~ 
should have been, requested to strike 

. the evidence out of his notlls ; and if 
after that he persevered in 8ummingit 
up to the jury, that would have been 
a good ground for tendering a bill of 
exceptions; but if, us appears to me ' 
to hB\'e Leen the case, the contention 
was, whether, ad'mitting the facts de.. ' 
posed to, they tended to, prove the 
issue, ,there sl,Jould hav~ been n ,de
murrer to the evidence." The judg-' 

. Dlent \VIIS affirmed. 
(c) aT. R. 27; 2 Lilt. 984; 1 Salk. 

284. As to the form of the hill, see 
TiM's Pro 774, 4th ed.; Bro\\,I1I.129· 
13l. Mone.v V. Leach, B. N. P. 317. 
Fabrig£cs v. Mostyn, 11 St. Tr. 187 ; 
Tidd's Pro Append., aU • 

(d)B.N. Pi3l7- , 

(e) Show. 120.. " 

, (f) 2 Inst. 427; ,B. N. Po 316• , 

, ,(g), 2 lnst. 4~7." ' 

, 
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ceeding:int6. the Court above (h), for the proceeding is' in. the. Bill ot .
'nature of an appeal (i). On the return of the writ of error, the exception •• 

Judge being caUedon by the Court, either confesses or cl..::r.ieEi 
Ilis seal; if he confess it, the. proceedings are entered of rec.')rd,· . 
and the other party assigns error; if he denies his seal the plain~ 
tiff may take issue upon it, and prove it by witnesses (k). 

The COUlt will not grant a motion for a new trial where a bill 
of exceptions has been tendered, unless the bill of exceptions be 
abandoned (l). And a bill of exceptions is waived by bringing 
a writ of error before the Judge's signature has been obtained, and 
the party will then be precluded from appending the bill to the 
writ of error (m). Where the' objection is to the reception of 
evidence as inadmissible, the party ought, if aware of the objec
tion, to object to its' reception; if not apprised previously, he 
ought, after it has been received, to. request the Judge to strike 
it out of his notes, and .jf the Judge persist in retaining it and 
stating it t6 the jury, ~he proper course is to tender a bill of 
exceptions;' but if the;contention is, whether the evidence, being 
admissible, tends to prove the issue, the proper course is to demur 
to the evidence (n). 

A party who admits the facts which the vdverse. evidence tend~ Dem.llrrer 
to prove, but desires to withdraw the application of the law to to eVld~J1ee. 
those facts from the jury, and to submit them for that purpose 
to the Court above, is at libclty to do so by his demurrer: to the 
evidence (o} Brit his demurrer cannot be allowed unless he 
admit the truth of the facts which the eVidence of his adversalY, 
though. it be but presumptive or circumstantial, tends to prove (p). 
For though he has a right to submit the legal effect of the facts 
to the judgment of the Court, yet, as the" jury are the proper 
judges of Dlatters of fact, the evidence must either be submitted 
to the jury, or the facts themselves must be adoiitted (q). The 

. . 

'(h) 1 Salk. 284 ;n. N. P. 316; 
j Bl;R.679; Cowp. 501;3 DI. Com. 
372; see 2 Lev. 236. And therefore 

. where no writ of erro'r lies there can 
be 00 bill of exceptions. . 

(i) 3 BI. Com. 372 •. 
• 

(k) 2 lust. 438. . 

(l) 2 Chitty's R. 272. 
.. (m) Dillon v. ,Parker, 1 Ding. 17 •. 

(II) Bulkelg v. Butler, 2 B; & C. 
434-; mprai466. . 

(0) Where the I{ing isa party, his 
counsel cannot be compelled to join 

in deipurrer; but the Court ought to 
direct the jury to find·the speCial mat
ter.: 5 Co. R. 104; i'lfhi, 468. 

(P) :Gibson v. Hunter, 2 H. ·D. 187. 
Wright v. Pindar, Alleyn, 18. Cock
!edge ". Fanshaw, Doug. 119. . 

(q) lb. and see Baker's case, 5 Co • 
104; B.N.P;314. Buton3demur
~'er to evidence, the Court way dmw 
the same inference a'jury would have 
dmwn. Vere v. LClIJis, 3 T.R. J82. 
No objection can be taken to the 
pleadings. Cort v. Birkbeck, DoiJg. 
218. 

Hu2 

• 

• 
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• • • 

DIlm!ldrrer Judge, it; seems,. may over-nile the demurrer if be think proper 
tOCVI ence. d ., l' 

an leave the· case to the JUry (7'). . . 

• 

New trial. 
\ 

• 

, 

, 

• 

, And if. in the crule of an informs.tion or any other shit evidence 
be given for the King,. it is said'that the King's counsel cannot 
be compelled to join in a demurrer to the' evjdence, but that in 
such a· case the Court ought to direct the jury to find the special 
matter (s). . 
: .. Where the demurrer is allowed, the- usual course is for, the 
Cthii't to 'give order to the associate to take a note o~ the evidence, 
which is signed by counsel, and affixed· to the postea(t). But 
if the Court· over.:.rule the demurrer improperly the' party· may 
tender a bill of exceptions (u).: . . 

The ancient practice of tendering bills of exceptions demurring 
to the evidence, or proceeding against the jury by writ of attaint, 
has iil' a great measure been· superseded by the'more modem (w) 
practice of moving the Court for 0: new trial;, in the granting or 
',refusing of which the' Courts exercise, a discretionary power aeo
cording to the exigency of the ca.se, upon principles of substan~ 
tialjustice and equity(x) .. 

The two principal grounds for this' motion, with referenr.e to 
the present subject, are, . , 

. ist, Some misdirection or misruling on the part of the , . . 

Judge; or, 
• • 

2dly, Error or misconduct (y) on the part of the jury (z) • 
• 

(r)Worsle,y".Fillisker,2RolJ.R.l1g. 
. (B) Baker',case,5Co.104; B.N.P • 

• 
'313· . 

(t)B.'N; P. 313. The damages. 
may be assessed conditionally; or if 
necessary, a writ of inquiry may be 
executed after the Court has given 
judgment. lb. . . . 

(to) 2 H. B. 208. 
(fO) See the observations of Lord 

Mansfield in the case of BrigM v. 
.1 Burr. 390, where he observed 

that a verdict can only be set right by 
a new trial, which is no mOl'e than 
having the cause more deliberately 
considered by anotherjury, when there 

·is a reasonable 'doubt, or rather a cer
tainty, that justice has no~ been done. 

,And see the judgment of Wood, B. in 
Stevens v. Aldridge, 5 Price1 392. 

(x) lb. 

, 

• 

(y) Where the conclusion of the· 
jury is a re'asollable inference from. 
the evidence, the Court will not dis. 
turb the verdict~, even in a criminal 
cnse. R. v. Burdett, 4- B. & A. 167. 
'In general, the Coul'ts will not grant 
a new trial in case of a verdict u"aaiDst 
evidence, where tho verdict is oli the 
honest side of the cnu&e. Per Ba
thurst, J. in Goslin v. Wilcoek, 2 Wils. 
302; and he cited Smith v.' Page. ' 
2 Salk. 644, as n strong case to that 
effect. , 

(z) If the verdiet be JDanirestly 
against the justice of the case, and the 
Judge's directIon, the Court will grant 
a 'new trial' without costs, thnugb the . 
damages be under 20,1. Por Buller,J. 
in Jacksan v. Duchoire, 3 ,T. R. 553-

. It is irregular in B jury. to take with 
them, on retiring to consider' theill 
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First, a new trial will be granted where the Judge has misdi- Mistahll or 

'l'ected ~e jury ~pon a matter of la.-w; as. wherf?he states to the :;I~~ctioll 
jury that the eVIdence. do~s not p~ove a? aUeged custom, when Judge. 

the testimony of the witnesses, If l?ebeved, does prove the 
,custom (a). .. . 

So if the Judge reject evidence which ought to have bee~ 
admitted, or admit that which ought to have been rejected (b) •. 

But the Court will not grant a new trial on the ground of the 
l'e~eption of imp~opel' evidenc~, whel'e there is sufficien:' evidence 
without it to warrant the verdict (c). . . . 

Neither will a new trial be granted on the ground of the rejec-
• • • 

tioD of .8 W1~ness as Incompetent, who was really competent, 
where the fact which he W;1S <:RIled to prove was established by . 
another witness, and was not disputed, and the verdict. was 
founqed on a collateral point, on which the defence was rested (d). 

The Court will grant a new trial on the.gronnd of misdir,e~tion 
in a'penal action after a verdict for the defendant(e), or altllOugh 
the sum recovered should be less than 20 I. 

, 

, 

If the plaintiff's counsel at the trial acquiesce in the ruling 
of the Judge, and in consequence the defendant takes. a verdict 
without entering into his case, the plaintiff cannot afterwards 
move for,a new trial on the gTound of misdirection(f)~ And it 

Misdirec-

rarely happens that the Court will grant a new trial upon a poi~t 
oflaw which has not been taken at the trial.(9); ~d in no . . , 

venlict,documents without leave oftbe (b) Tllomkins v. Hill,7 Mod. 64. 

Court; but if the ~ocu~ent so taken (c) Nathan v. Buckland, .2 .Moore, 
be evidence on both sides, the taking ~53. BUiford y. Wil$,on, 1 Tapot. l;a • 

it will not avoid the verdict. R. v. Even, as it seems, ill a criminal case. 
Burdett, Ld. Ray. 148. &CU$, ifit be R Ball R & R eeL . v. , U55. y..,'. 132. 
evidence on one side only. T.ady 1O!J's Tinkler's case, ib. in the note ;' I ERSt's 
cue, citea ib.; Bro. Verd •. pl. 19· P C 354 And R m~,.,_ ,., see. v, .&t_, 
· It is not,enplIgb, in order to .&et aside R & R ,.., C L 66 
lI,venlict, to show that printed papers 

uss. y ..... ; •• l. , .. ",:: 

· tending·to c~eate prejudice against (d) :&1wardsv. Evans,3 East, 
a party, even in a criminal case, were (e) Wilson v. Rastall, 4 T. R. 753' 
circulated by st\'lln"efS. R. v. Burdett, Cakrqft v. Gibbs, 5 T. R. 19; aT. R. .. 553, ,., .. ' 
1 Ld, Ray. 148. . ' 

(a) lIuw ". Strode, 2 Wils. 269; . (f) RobinsOn v. Cook, 6 Taunt: S~6. 
2.Salk. 649; 7 Mod. ~4. So if that (g) Ritchie v. Bousfield, 7 To'unt, 
be left t()'~h~ jury 8f1./ln a~ard by 309· AodseoCoxv.Kitchen,lB.&P • 
. commis,sipoers. baving juri!idi~tiQn, 339, w~ere the Cour~ re~use~ to set 
Which. is in fact n~c~ssary ~vjden~e, aside 8 :verdict, on a point of law Jlot 
foundoll on~he C9ndu~taD~deme~9!1r taken ~t the tri:u, wh.ere ~he justi~e 
· 9f the part~e5, 'Iln~ PQt an a,wll~d t;lr nl;l- 8n~ consc;:ience of the case· were with 
jll.4iG~pon ... the ,COUit.will gral.lt a new . tblHcrilict. .... . 
trial. Jw:rctt v. ~1!(,Ird, 2~. &,$.,265-- . . •• • • .. 

• • tlon, waiver 
of. 

• 
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New trlol case where the objectior., if taken, might have been removed 
~~ta~t~~t~d 'by evidence (li). The Court has refused to grant a new trial 
jecllon not to let the party into a defence of which he was apprised at th~ 
tnhn atlhe fi 
trial. trial (i); as to give the dp, end ant an opportunity of proving by 

way of defence the illeg1l1ity of a policy of insurance (k). But 
where the defendant in an action on a policy failed to prove 
a breach of the Convoy Act, through the mistake of a "itne88 
who had failed ill producing the necessary uocument from the 

'Admiralty, the Court granted a new trial after'a verdict for the 
plaintiff on the merits (l). 

Mistake or 
misl:nder
Blanding of 
the jury. 

, The Courts do not Interfere for the purpose' of granting new 
trials, but in order to remedy some manifest abuse, or to correct 
some manifest error in law or fa'!t. Where there -is a contrariety 
of evidence the Court 'rill not grant a. new trial, unless it clearly 

, 

appear that the jury have drawn an erroneous conclusion, even 
although there are circumstances in the case pregnant with sus
picion, and which lead to a c(lntrary conclusion, or althougl1 l1e 
verdict be contral'Y to the opinion and direction of the Judge who 
tried the cause (m) • 

Where a plaintiff is in conscience entitled to recover, the 
Courts will not grant a new trial, although he has obtained a 
verdict upon a presumption contrary to evidence (n), or upon 
a point onaw not reserved on the trial (0). 

It is matter of discretion with the Court, in all cases,' whether 
they will grant a new trial for excessive damages (p). Where 
a plaintiff is entitled to recover for part of !tis' demand, and is 
also entitled to recover the residue, but in a different form or 

, 

(h) Malkin v. Vickerstaff, 3 B. & A. 
. 89. If, at the trial of a cause, the 
counsel on both sides argue on the 
effect of an instrument, as being in 
evidence, and it is by mistake never 
in fact produced; after verdict, the 
omission cannot be taken advantllge 

(n) Wilkinson v. Payne, 4 '1'. R. 
468 • 

(0) Cor v. Kitclie1l, I B. & P. 338. 
(p) ThIcker v. Wood, I T. R. 277. 

, Jones v. SpafTOW, 5 T. R. 257. Gold· 
: smith v. Lord SiftOIl, 3 Ans. 8\)8. 
Hewlett v. Crutchley, 5 Taunt. 277. 

. A new trial willllot be granted, on 
this ground, in nn action for crim. con" 

'unless it appear that the jury acted 

. of. DOe v. Penry~ I Anst: 266. 
(i) Vernon v. Hankey, 2 T.R.Ila. 
(k) Gistv.M,"on~.l T.R. 84. 

(l) D'Aguiiar v. Tohill, 2 Marsh. 265. 
(tn) CarstairIV. Stein,,4 M.& S. 192. 

The question was, whether a commis
sion of one half per cent. on a banking 
account was usurious; and the jury 
decided that, under the circumstnnces, 
• 
It Y01S lJot. 

.. 

under the influence of undue motivps, 
. or of error and misconception. Du
, berlg v. Gunning, 4 T. R; 651. Cham-
· herB v .. Caulfield, 6T. R. 2# . Bennett 
· v.Alleoet, 2 T.R. 166; And will sonle-
· times direct the fomler verdict to stond 
as a security. . Pleydell v. Ltl. DUI'-

• cliester, 7 T. R, 529. " . 

, 
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action, the Court will ,not reduce the damages, a verdict. having 
been obtained for the'whole demand (q)~: :" . , " ,', ,'" 
, A new trial will not be granted after a verdict for the defend- ' , . 
ant upon an indictment for a misdemeanor, on the ground that 
the verdict was against evidence (r); nor in a llenal aCtion (8). 

A new tripl has been granted on an affidavit made by a mate:
l'ial witness that he made a mistake in his' eVidence (t). 

• • 

Where an objection is taken in the nature of a demurrer to tho 
plaintiff's evidence, that, even admitting it to be true, it is in
sufficient in point of law, if the Judge accede to the objection 

, , 

the usual course is to nonsuit the plaintiff. But in such case, 
jf the objection be of a doubtful nature, it is usual £.')1' the Judge, 
either to nonsuit the plaintiff, with leave to move to set aside the 

, nonsuit and enter a verdict for the plaintiff for a sum agreed' on 
or ascertained by the jury, or to permit the plaintiff to take a 
verdict, with liberty to the defendant to move to enter a nonsuit. 
This seems to be discretionary on the part ,of the Judge, who 
usually decides according to the weight of his own opinion for 
or against the objection. , 

A plaintiff after a nonsuit may move without any leave. l'e_ 

served to set aside the nonsuit; but in that case, although the 
• 

nonsuit was improper, the Court will do no more than set a!:li~e 

, 
, 

Practice as 
to IIOll.uil" 

, 

'.. t '. 
, . , " . '" ' . 

, , , ' 
• I. .' • 

, 
• • I. '. 

• 

the nonsuit (u). Upon such motion made without leave, if the ' . , , 

nonsuit be not tenable on the objection urged at the trial" the 
Court will not support it on another ground which was no~ urg!)d, 
unless the objection be of such a nature as to ,be incapable ()f 
removal (x). But a defendant cannot move to enter a nOQsHit 
without leave; and even with leave he will be confined to the 
objeCtions founded upon defects in evidence taken at the tf.al; 
for had the further objection been then taken, the plaintiff might 
probably have answered it by adducing further evidence (,y).' :If 
,the plaintiff's counsel elect to be nonsuited, 'on an intimation 
from the Court ,that he is entitled to nominal damages only, the 
,Court will not grant a. new trial (z). But if the Court directs a 

, nonsuit where there was a case for the consideration of the jury, 

(q) Per Abbott, C. J., Mrweld v. 
Wads{Y,3 B. & C.357. 

(r) R. v. Mann, 4 M. & s. 337. 
R. v. Reynell, 6 East,315. But, UII-

, der special circumstances, the Court 
has suspended the entry of a judgment 
a~er all acquittal on an iadictment 
for. not repairing a highwny: ]~. v. 
lVandsworth, J S; & A. (j.3. . 

, 

, 

(s) Brookv.Middleton, lOEast,268. 
(t) Ricllardson v. Fis/,er,l Bingh. 145. 
(u) Doed. Lawrence v. Sllllwcross, 

K. B. Hil. 1825. 
, 

(or) lb. Alld see Malkin v. FlCker~ 
stuff, 3 B. & A. 89. 

(y) Driver v. TllOmson, 4 Taunt. 294. 
(z) Butler v. Dorml!, 3 Taunt. 229'. 

1I114 
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-
the 'plaintiff may move to . set it ~side; "although his, counsel do 
not request at the tri~.Uhiitthe case' may be submitted to the 
jury (a). ~~.!tivhere a Judge'proposes tolcave tWo questions to 
a jury; one of which, is material,' and of which there' is prima facie 
evidence,and the plaintiff'elects,to'benonsuited, he cannot have 
a new trial (b). : 

After an untenable verdict'for the plaintiff, no liberty to -enter 
a nonsuit having been resewed, the Court can only grant a. new 
trial, for otherwise the defendant would, 'qe deprived of 'his right 
to tender a bill of exceptions (c). 

Where the terms of a declaration arc ambiguous,and taken in 
one sense will, but taken in another sense will not, support the 
verdict, and there·is no evidence to support the allegation in the 
former sense" the.proper course is (on leave given) to move to 
enter a nQnsuit (d). . A. plaintiff, in assumpsit may. be nonsuited, 
although a co-defendant has let judgment go by default (e). ' 

The practice of advising the jury as to the nature, bearing, 
tendency and weight of the evidence, although it be a duty which 
'from its very· nature must be, in a great measure, discretionary on 
the part of the Judge, is one which docs not yield in importance 
to the more definite and ordinary one of directing them in matters 
of .law (I). 'rhe trial by jury is a system ,admirably adapted to 
the investigation of trUth; but in order to obtain the full benefit 

, to be,derived from the united discernment of a jury, it must be 
a<;lmitted, to be essential that. their attention should be skilfully 
directed to the points material for their consideration. 

(a) Ward v. Mason, 9 Price, 291. 
Garrow, B. dissentiente. But he cun

, not urge a ground of action which be 
did not urge at the trial. Waller v. 
Draktford, 1 Starkie's C. 481. 

(b) K. B. Trin. T. 1830. 
(c) Minchin v. Clement, 1 B. & A. 

252. 
'(d) Where the termll used in a de. 

'claration founded on a penal clause in 
astattite areambiguuus, tbey will, after 
verdict, be so construed as to sustain 
the'verdict. Lord Huntingtower v. 
Gardiner, 1 B. & C.297. v. 
lloole, 2 Cowp. 825.. And therefor!! 
wh(lre the ,declaration alleged in !Some 
counts the "giving money for voting," 
nnd there was no evidence of a pre
vious agreement to give money, which 
was necessary to constitute the offence, 

, 

the Court (leave baving been resened 
to move to enter a nonsuit) directed 
8 nonsuit to be entered. For the de
claration, to be sustainable, must be 
taken to import a previousagreemeDt, 
aDd of that tbere was no evidence. 

(e) Murp~v.Doulan,5B.&C.I78. 
(J) See Comm. 375. . When the 

evidence is gone through on both sides, 
the Judge, in the presence of the par-: 
ties, the counsel, and all others,5ums 
up the whole to the jury,' omitting all 
superftuous circumstances; obsening 
wherein the main questio~. and prin
cipal issue lies; stating what evidence 
has been given to support it; with sucIJ 
remarks as he thinks' necesSllry fOf 
their. direction, and giving them hi, 
opinion in matters oflnwarising upon 
the evidence. 

. -
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A jury taken from tlle body of the community may well :be Ch1l!ge to 
presumed to be possessed of such knowledge and .eXperience the JurS. 

derived from their intercourse with society, as Will 'peculiarly' fit 
them for the detenllinationofall disputed facts arising out ofthe 
ordinary transactions of life. It must, however,' be recollected; 
that jurors, unaccustomed as they usually are to judicial investi-
gations, require, in complicated cases, all the aidwhichca'n be 
derived from the experience and penetration of the Judge, to direct 
their attention to the essential points, and enable them to Rl'rive at 
a just conclusion. The law, in its wisdom, ultimately relies upon 
their integrity and understanding" but nevertheless anxiously pre
pal'es the way for a C01'rect conclusion, by excluding from their 
consideration all such evidence as is likely to embarrass, mislead 
or prejudice them in the course of their inquilyo So far the law 
proceeds by certain and definite rules. yet remains to be 
done of a natul'e which cannot be defined: to divest a case of aU 
its legal incumbrances; to resolve a complicated mass of evidence 
into its most simple elements; to exhibit clearly the connection, 
bearing and importance of its distinct and separated partS, and 
their combined tendency and effect, stripped of every extrinsic 
andsuperfiuous consideration which might otberWise embanass 
or mislead a jury; and to do this in a manner suited to the' com
prehension'and understanding of an ordinary jury, is one 'of the 
most arduous as well as the most important duties incident to the 
judicial office (g). There is, perhaps, no instance in which the, 

(g) Notwithstanding the spl~udid 
advantages which in practice are 
koown to emanate from this wise and 
venerable institution, it is not to be 
disguised, that in some, and those 
essential respects, it is liable to objec
tions, frOOI which an ordinary tribu
nal, constituted of professional Jl;Idges, 
would be more likely to' be free. 
Jurors .are liable to prejudice and Sias, 
lind even partiality, from local and 
personal connection; their very pre
judices iu favour of right may fre
quently tempt them to put their oatba 
in peril, by their desire to act accord
ing to their own notions of justice, 
when those ore at variance with de-. , 

fined ;rod general but wise rules of 
Jaw:. they act but casually; they 
have DO professional chnracter to sus-

, 

tain; they assign no ,reasons for their 
decisions; in effect they are .' nol: 
amenable for corrupt decisions; and 
it can rarely happen that their indivi
dual and personal characters are at 
stake. In many instances too they 
are ill suited, by their previoull habits, 
to decide on the effect oflegal instru
ments, ond other matters involved in 
ond complicated with legal ru!-es Ilnd 
presumptions. If such ot~jectiollll 
were not in practice to be counter
acted by the discretionary Rid, advice 
and guidance of tbe presiding Judge, 
and if the errors and mistakes of juries 
were not to.be subject to revision and 
correction, it must be admitted by i~ 
warmest admirers tbat tbis mode of 
trial would frequently bo precarious 
lind unsnwfuctory. 

-

• 

, 
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natural and acquired powers of the mind are more strikinO"ly and 
beneficially exerted than in a court of justice, where a c;nfused 
mass of evidence relating to an intricate case is, by the effort of 
a vigorous, acute and comprehensive mind, reduced into regula~ 
rity and order. , 

On the discharge of this gl"eat duty the dearest interests of ' 
society, the very issues of life and death, frequently depend. 
, To offer any remarks on this head would be irrelevant, as well 

as presumptuous. Some observations will, under another divi
sion, be made upon the force and weight of evidence, and on the 
general principles which relate to that l>ranch of the subject. 

Province of The law, to use an ordinary phrase, has no !:!cales wherein to 
weigh different degrees of probability (h), still less to ascertain 
what weight of evidence shall amount to absolute proof, of any 

• • 
JUries 10 
weigh pro
babilitie&. 

, 

disputed'tact.· -
Its business is to define, to distinguish, and to apply legal con

sequences to ascertained facts; but whether a fact be probable 
or improbable, true or false, admits of no legal definition. The 
principles on which the investigation and ascertainment of truth 
depend, are fixed and invariable, however the particular proceR,} 
presClibed by different systems of law for the purpose of investi-

• gatton may vary. , 
, 

As the power of discriminating between truth and falsehood 
depends .rather upon the exercise of an experienced and intelligent 
mind than upon the application of artificial and technical rules, 
the law of England bas delegated this important to a jury 
of the country. 

One great advantage derived from-this venerable institution is 
that this mode of trial excludes a 'number of technical and artifi-

, -

cial rules and distinctions, which but for the complete and abso-
lute separation of law from fact would be sure to arise~ Were 
the decision of facts to be constantly referred to the flaUle indivi~ 
dual, the frequent occurrence of similar combinations of facts 
would tempt him to frame general and' artificial rules, which, 
when they were applicable, would save mental, ex~rtion in par':' 
ticular instances; and perhaps a laudable wish to decide con
sistently, and that fondness for generalizing which is incident to 
.every reflecting mind, would tend to the same point, and would 
lead to the introduction of refined and subtle distinctions. A 
juror, on the contrary, called on to discharge his duty but seldom, 
possess~s D:eith~r iriclination nor opportunity to generalize ,~nd 

• -
, (h) Vide itifra, not9 (,)~ 

• 

, 



• 

, 

• 

PROVINCE OF ,THE JURY. 47l> 

refine; unfettered, therefore, by technicalities, he decides a~ord-
ing to the natural weight and force of the evidence (i). . . " . 

Althouf];h all questions of pure fact belong peculiarIyto the Juries; ho., 

province of a jury, who are to be guided in their decision by their ~~ l~~::ed 
conscientious judgment and belief, yet it is to be recollected, that 
in many instances the effect of particular evidence is the subject 
oflegal definition and cognizance, as in the case of all legal pre
sumptions resulting from particular facts. It will be'. proper, 
therefore, in the first place, briefly to inquire to what extent a 
jury is restrained by legall'ules; and in the next place, to make 
'some general observations on the natural force and weight of 
evidence. . 

• 
With a view to the first consideration, that is, bow far the law 

,itself interferes as to the force or measure of evidence, it is to be 
recollected, that except in the few instances where a jury deter
mine by the actual evidence of their senses, all evidence is either, 
first, direct, that is, where witnesses state or. depose to facts of 
which they have had actual knowledge: or secondly, it is indirect; 
and indirect evidence is either artificial or natural. . Artificial, 
where the law, by arbitrary appointment, annexes to particular 
evidence a force or efficacy beyond that which naturally belongs 
to it; as in the case of records, which for the sake of public con
venience are usually made final ;rnd conclusive evidence of· the 
facts recorded (j). So in all instances of legal presumptions, 

'whether,they be absolute and conclusive (k), like the prlEsump-
tiolles juris et de jure of the Roman law, or, as the prt1JSUmptiones 
juris, be operative only until,they be rebutted by proof to the 
contrary: or such artificial evidence may be of a conventional 
nature, as where parties by deed or other written agreement con-
stitute the particular instrument·to be the appropriate expositor 

(I) Beccaria, (sec. 14,) thus ex~ 

presses himself:.' Ma questa morale 
certezza di prove e pi~ facile il sen-

, tirla coe l' esatta ·mente definirla. 
Percill io credo ottima lege 'luella, che 
stnbilisce assessori al giudice prin~ 
CipaIe presi dalla sorte e non dalla 
scehn, per che in questo caso e piu 
sieura I'ij!noranza che giudica per sen

. timento, che la scienza che giuclica per 
npinione.' Again he says, 10 parlo eli 
. probilbiIita in materin di delitti,che 
par meritar pena debbono esser certi. 
Ma svanira il paradosso j per chi con~ .. 

. sidern che rigorosamente la certezza 
morale non e che una probabilitn, ~I\ 
probabilitil. tale che e chiamnto cer
tezza, perche ogni uomo di buon senso 
vi ucconsente necessariemelite per una 
cODsuetudine, nata dalla necessitn di 

'agireed nnteriore ad ogni specnlazione; 
10 cel'tezza che se richiede per accer~ 
t.are un uomo reo e, dUDque quell~ che 
determiDa ogni uomo nelle operazioDi 
pi~ importarite della vita • 

0) [,!lro, Vol; II. tit. PRESUMP~ • 
TIONS. 

',. (k) lb. , 

. 
• 

, 

• 
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of their intentions,: and ..the legal,memorial of ,the facts which it 
contains. , In these and some othel' , instances the law presc)'ibell 
the extent to which the evidence shall operate; ,and in these and 
all other cases,where a rule of law intervenes, .a jury is bound by 
that rule of law, even though it be in opposition to their own 
,conclusion as to the tmth of the fact drawn from all the circum_ , 

stances. Or, secondly, the evidence is purely natural, Where 
the jury decide according to the natural weight and effect of the 
circumstances, either· by the aid of, experience, .w here former ex
perience supplies such natural. presumptions, or by the aid .of 
reason exercised upon the circumstances, or by the joint and 
united aid of experience and reason (l). . 

(l) Sir W. Blackstone, 3 Comm. 
a71, following the exnmpl~ of Lord 
Coke, classes all circumstantial evi
dence as violent, probable or light pre
si:lIliptions; making no distinction be· 
tween such inferences as result imme
diately in respect of some association 
point,ed out by previous experience, 
and those which are derived bv the aid 

, . 
of reason exercised upon the special 
ch'cnmstances. According to this 
-classification, the presumption is violent 
,where the circumstances necessarily 
attend ,thtl fact,; probable, where the 
cin~~m~tan~s usuallJl attend the fact; 
mid light presumptions, or rash. pre
sumptions, are those which have no 
weight or' validity at ali. The last 

-branch of the division seems to be 
wholly useless, for an inference _of no 

• 

fDeight is a mere unwnrrantahle as-
'IUmption • . The divi..qon of all circum
stantial evidence into circumstances 

, 

which necessarily or usually !lttend 
tluch facts, if! one of a questiomible na
ture, inasmuch as it. tends to confonnd 
those inferences which are ~epUre 
~esult of experience with those which 
result either from ~eason ruone, el'er
cised upon the circumstances, or upon 
reason nod experience jointly. It is 
very possible that circumstances may 
supply mornl :proof,. although, not one 
ofthem be such 8S either lIe~es8arjI9,or 
even 'USuall!lll.ttends the £'\ct; the in-

, 

, 
.-

, 

ference may be entirely independent 
of associations founded on experience, 
and rest wholly upon the exclusive 

, 

force and nature ~f particular circum. 
stances. Thus, in an instance cited 
below, where a highway robher was 

'struck on ,the face by, the i prosecutor 
with a key, and was identified by' t~e 
complete impression which he bore 
on his face, the circumstance was con. 
c1usive, but it was neither a necessary 
nor an usual one with reference to tbe ' 
fact to be proved. , , 

It is . remarkable, that t~e. ,i\lustra· 
Lion cited by Sir W. Blackstone, aad 

" . . . 
by him borrowed from" C. B. Gilbert's , 
Law of Evidence, (p, 160), is 'not 

, an instance of presu'mptive evidence 
offered to ajury,in the sense in which 
Lord CQ\(e, used .the terms violenll' 
prtEsumptio, but one of a conclusive 
pl'esumption, or estoppel in law. He 
says, "If a tenant, in answer to 
his landlord's demand for rent due 
',' J ' ' 

Michaelmas,l'754, produce an acquit-
tance for rent due at a subsequent 
period, in full of all dema\lds, then this 
induces ~o fi1fciLIe 'a presumption of 
payrpent that no procif ,hall be a.dmitted 
to the contrary;" and yet he previously 
,says, ".these are called pre8umptioD~, 
which. are oJlly to :be relietl upoQ till 
~he cOlltt:ary bep7,'ove4.",,-:~~ides, t4isJ 

aQ .. ~cqui~umce-, :e,:~p, /-I:l ~p, ,is,np~ ~()P.- ' 
clu5ive unlc8:J ,it be un<ler .seal. ,S~,e 

• • 

• 
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Juries artl:bOltndby 'aU the rules ~nd, presumptions' of law; as Juries 

fa IbS thej- apply: they are to (!onfine,themselve/r stlictly to' the LlJlIud by 
., b th I d' h' b legal rules. matters put m Issue yep en II!gs r t ey are ound by the 

admissions of the, parties upon record; and although they are not 
bound by estoppels, as the palties might have been had the matter 
of estoppel been pleaded, yet they/are usually, bound bylegal 
estoppels which could, not have been pleadEd, and' also by all 
such matters in, the nature of estoppels as in point oflaw conclude 
the ,parties. They are' bound to give the proper legal 'effect to 
'all instruments established by competent evidence, and to notice 
all matters which are noticed by the Court; they are to be go-
vemed by the order of proof which the law prescribes, and their 
verdict must be founded on the evidence adduced in the cause. 

It is now' perfectly settled that a juror cannot give a verdict 
founded on his own private knowledge (m); for it could not be 
known whether the verdict was' according to or against the evi
dence (n); it is very possible that the private grounds of belief 
might not amount to legal evidence. ' 

And if'such evidence were to be privately given by one jUl'()r 
to the rest, it would want the sanction of an oath, and the juror 
would not be subject to cross-examination. If, therefore, a juror 
know any fact material to the issue, he ought to be sworn as a 
Witness, and is liable to be, cross-examined; and if he privately 
'state such facts it will be a ground of motion for a new trial (0). 
It sometimes happens that evidence which is admitted for one 
purpose may be no evidence for another purpose~ and in such 
cases a jury is bound to apply the evidence so far only'as it is 
legally applicable. Thus, if' A. and B. be tried at the same 

, 

Vol. II. tit. RECEIPT; and then it 
, , 
operates, not as a CIrcumstance or 
ground of presumption for the con
sideration of a jury, but as a legal 

, 

'estopp~l. Lord Coke, in the passage 
from which the illustration is cited, 
,(Co, Litt. 373,) was treating of legal 
presumptions, which are mere arbitrary 
'und'po~ith'e rules of law (5ee Vol. II. 
tit. 'PRESUMPTION), and' not of pre
lIUIhptive or circumstantial evidence 
,to be il'eighed by a jur,. Lord Coke, 
on the other hand, in illustration of 
',his 'lJwlenta' prisumptio, 'states a case 
" of pure 'circnmstantial evidence, inde-
pendent of ptevious experience of the 

connection of the particular circum
, stances: "as if one be rnn through the 
body with a sword, in ahouse, whereof 
he instantly dieth, and a man is seen 

. to come outoftbat housewith a bloody 
sword, and no other man was at that 
time in the house." For further ob
servations on this subject, see Vol. II. 
tit. PRESUMPTION. 

(m) Comm. 375; And. 321. 
(n) Ibid., 
(0) And •. '321. But a new trial 

would not be grantc;! if the verdict 
was supported by the evidence which 
was legnlly given. lb. 

, 

, 

, 

, 

• 
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. ' time, a confession made· by the one,' but which criminates the 
other, ought not to operate with the jury against the latter. 

Degrce5 of 
evidellce. 

When the jury find·a general verdict they are bound to apply 
the law' as delivered by the Court, in criminal as well as civil 
cases, and in the latter they must do so under peril of an attaint. 

Previbus to the remarks which will .be made on the force and 
weight of evidence, whether direct or circumstantial; it is to be 
observed, that the measure of proof sufficient to warrant the ver
dict ofajury varies much according to the nature of the case. 

Evidence which satisfies the minds of the jury of the truth' of 
the fact in dispute; to the entire exclusion of· every reasonable 
doubt, constitutes full proof of the fact; absolute mathematical 
or metaphysical certainty is not essential, and in the course Of 
judicial investigations would be usually unattainable. 

Even the most direct evidence can produce nothing more than 
such a high degree ofprobalJility as amounts to moral certainty; 
From the higbest degree it may decline, by an infinite number of 

, gradations, until it produce in the mind nothing more than a mere . 
preponderance of' assent in favour of the particular fact. 

The distinction between full proof and mere preponderance of 
evidence is in its application very important. In all criminal 
cases whatsoever, it is essential to a verdict of condemnation that 
the guilt of the accused should be fully proved; neither a mere 
preponderance of evidence, nor, any weight of preponderant evi
dence; is sufficient for the purpose, unless it generate full belief 
of the fact to the exclusion of all reasonable doubt. 

Mere prc- But,in many cases of a civil nature, where the right' is dubious, 
pOllderauce. and the claims of the contesting parties are supported by evidence 

. nearly equipoised, a mere preponderance of evidence on either 
side may be sufficient to tum the scale: This happens, as it 
seems, in all cases where no presumption of law, or prima facie 
right, operates in favour of either party; as, for example, where 
the question between the owners of contiguous estates is, whether 
a'particular tree neat the boundary grows on the land of one or 
of the other. But even where the contest is as to civil rights only, 
a mere preponderance of evidence, such as would induce a jury to 
incline to the one side rather than'the other, is frequently insuffi
cient. It. would be so in all cases where it. fell short of fully dis
proving a legal right once admitted or established, or of rebutting 
a presumption oflaw. Ifa party claimed as devisee against the 
heir at law, full proof of the devise, with all its fOImalities~ would 
be essential; circumstantial evidence, which merely showed it to 
be more probable that the testator had made a will in favour of the 

. ' , .. 



• 
, 

• 
WEIGH'r OF' EVID'ENCR. 479~ 
• . 

parly claiming as deV!see, than that henad not done~ so, would be Mcrepre. 
insufficient.· So were a devise to be fully; established by one who ponderance. 

claimed as devisee, it would not be sufficient to show a'mere pro-
bability that the devisor had made a subsequent will, revoking the 
former (p). One who seeks to charge another with a debt, must 
do so by full and satisfactory proof; and on the other hand, where 
a debt has once been established by competent proof, the debtor . 
canno.t discharge himself but by fun proof of satisfaction. Again, 
where the law raises a presumption in favour of the fact, the con
trary must be fully proved, 01' at the least such facts must be 
proved as are sufficient to raise a contrary and stronger presump~ 
tion. Thus the law presum~s a man to be innocent of a crime 
until his guilt be proved; but if the fact be proved that A; killed 
B.,then the presumption oflaw which before was in favour of A. 
is now against him, and malice will be presumed, unless he can 
establish facts which justify or extenuate the act (9)' 

Another distinction to be observed upon is, between prima facie Prima facie 

and conclusive evidence: prima facie evidence is that which, not II;Dd co~clu-
. . h£'.' f h' 51ve eVI. being inconsIstent Wit the lalslty 0 the ypothesls, nevertheless dence. 

raises such, a degree of probability in its favour that it must pre-
vail if it be accredited by the jury, unless it be rebutted or the con
trary proved; conclusive evidence, on the other hand, is that which 
excludes, or at least tends to exclude, the possibility of the truth 
of any other hypothesis than the one attempted to be established. 
All evidence is strong or weak by comparison: in civil cases 

"slight evidence of right 01' title is sufficient, as against a stranger 
who possesses. no colour of title. Thus the mere possession of 
goods by one who found them, is evidence of property as against 
a wrong-doer, in an action oftrovertr) •. The occupation of land, 
however recent, will enable the occupier to maintain trespass . 
against a stranger (s). So in a settlement case, proof that a: re
mote ancestor of the pauper was settled in the appellant parish 
would be sufficient prima facie eviden,ce, and would prevail; uri- ' 
less it were to be ,rebutted by proof of some later settlement., . So 
a special custom in a particular manor may be proved by a single 
instance in which:it .has been acted upon (t). So a prescription 
may in some instances be supported by proof of user for twenty 
years. On the other 'hand, in- criminal cases, it, is essential that 
the. evidence should be ofa conclusive nature. ' But here it is to 

, 

(p) Harwood v. Guodrigllt, Cowp. 
8i· 

(q) voi. Ir. tit. l\IuRDER. 
, 

':(r) ArillOrg'v. DelUlnil-ie, Str. 505. 

• 
• 

. " . 
(8) Catteris v. C(lwper, 4 Tauut. 

, 

. 547· 
\ . . . 

(t) See tit. CusToM. 

" 

, 
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be observed, .that it veryfl'equentlyhappens in criminal as well as 
civil proceedings,that evidence which in itself is but inconclusive 
derives a conclusive quality from mere defect.of proofon the part 
of the adversary or accused. 
, Where a party, being ~pprised of the evidence to be adduced 
against him, has the means bf explanation or refutation in ms 
power if the charge or claim against him be unfounded, and does' 
llot explain or refute that evidence, the strongest presumption 
arises that the charge is true, or the claim well founded. It would 
be contrary to all experience of human nature and conduct, to 
come to any other conclusion. 

Evidence to be weighed by a jury consists either in, 1st. the 
direct testimony of witnesses; or 2dly, indirect or circumstantial 
evidence (u); or 3dly, in both, either united or opposed to each 
other. The nature and force of such evidence may be considered 
either separately or in conflict. First, as to the direct testimony 
of witnesses. The credit due to the testimony of witnesses de-
pends upon, 1st, their honesty; 2dly, their ability; adly, th~ir 
llllmber, and the consistency of their testimony; 4thly, the con
formity of their testimony with experience; and 6thly, the coin
cidence of thelr testimony with collateral circumstances. 

I~tegrity of First, their integrity: A witness, to be faith-worthy, must be 
w IInesses. l 

• 

• 

both willing and ab e to declare the truth. His credibility is 
fOllnded, in the first instance, upon experience of human veracity, 
from which the law presumes that a,disinterestedwitness, who 
delivers his testimony under the sanction of an oath, and under 
the peril of the temporal inflictions due to perjury, will speak the 
truth. 
. Although general and peremptory rules of law absolutely ex
clude persons actually convicted of infamous crimes (w), and 
such as have a certain legal interest in the event of the suit, or in 
the record (x), yet the credit of a witness not actually excluded ' 
·is always for the consideration of the jury. 

A witness of depraved and abandoned character may not be 
nnworthy of credit, where it appears that there is not the slightest 
motive or inducement for misrepresentation; for there is a natural 

(u) Such indirect evidenco corres
,ponds with the signa Qf the Roman 
law, lind with the ""IA'IA or 'J'I1Cf'~t'" 
of the Greeks, lind supplied principully 
the materials of the art!ficiulis probatio 
of the Roman lawyers. Argument, 
according to Quioctilian, is defined 

to be ,CC ratio probatiollem prtesta1i8IjUJi 
colligitlQ' aliud JJer aliud, ct qua: quod 
est dubiwn per ill quod dubium non at 
confinnul."--S.e.e Glassford's Essay oa 
the Principles of Evidence, 563. 

(ro) Supra, tit. WITNESS. . 

(.1') lb • 
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tendency to decline thetrilth; \vhich :i~ never wholly ei'adiCa~d; I'!tegrityof 
even' from the m:ost vicious riUnds;· and the danger' of detection, wltne&ses. 

and the risk of temporal punishment, may operate as restraints 
upon the most unprincipled, even where motives for veracEy of 

, a higher nature are waniing. .. 
But it is to be remarked, that it is difficult to detect the. mo

tives which may influence a depraved and corrupted nund; and 
hence it is for the jury to consider, whether the apparent want of 
motive to deceive 'be sufficient to accredit an exceptionable wit
ness, and whether some assurance of the actual absence of such 
a motive be not necessary to warrant their confidence. A jury 
may, no doubt, in a criminal case, convict on the testimony of an 
accomplice, but then it is expected that the tainted credit of the 
witness should be supported by circumstances confirmatory of 
his testimony in material points; so that in practice s\!.ch a wit
ness is considered tu be, not incompetent, but incredible, unless 
his testimony and his character be supported by undoubted facts' 
lind unexceptionable witnesses • 

• 
It frequently happens that a witness labours· under some in- Influellce. 

fiuence arising from natural affection, near connection, or' mere 
expectation of contingent benefit or evil, which may afford a 
much stronger temptation to perjury than that which would 
arise from many defined and vested legal intel'ests, which yet 
would have absolutely excluded his testimony. This is a neces-. '.. . '. 
sary consequence resultIng from the consIderation that the law 
must operate by means of certain definite and peremptory .rules, 
and .-the great mischief and inconvenience which 'would result 
from laying down rules too wide and exclusive in their operation. 

• • 
When, therefore, th~ peremptory rules.of law cease to operate, It 
is for the jury to estimate the degree of influence by which the 
testimony of a witness is likely to be corrupted, and to deter-

, mine whether', under all the circumstances, he be the witness. of 
truth (y). ' • 

I 

. In arriving at this conclusion, a consideration of the demeanour. Manner of 
. the wimcs3. 

(y) The Roman luw, De testibus, 
provides thus: " Testium' 6des diU. 
genter eXllmiDaDda est. Idenque' in 
pmond eorum exploranda eruDt im
primis conditio cujusque; utrum quia 
decurio an plebeius sit, vero et liD 
hOllcstre et inClIlpatm vital,' an Dotatus 
quis et reprehensibilis; an locuples 
vel egens sit ut lucri causa quid facile 

VOL. I. 

admittat; vel an illimicus ei sit versus. 
quem testimonium fert, vel amicus ei. 
sit pro quo testimonium dat. Nnm 
si cnrent suspicione testimonium, vel. 
propter personam n qua fertur quod' 
hOllesta sit, vel propter causnm quod 
neque lucri neque grntire nllqne illimi 
citilll cllnsa fit, admittendnm." - . 

• , 
• 

I I 

, 
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Ma\\IWI' (lr 
the witllt8S. 

C?f the witness upon the trial, and of tbe manner of givir.g ~iB evi~ 
dence, both in chief and upon cross-examination, is oftentimes not 
less material than the testimony itself (z). An over-forward and 
hasty zeal on the part of the ",itnessin giving testimony which 
will benefit the party whose,witness he is; his exaggeration of 
circumstan~es, his reluctance;in giving adverse evidence; his slow
ness in answering, his evasive replies; his affectation of not hear .. 
ing or not understanding the question, for the purpose of gaining 
time (a) to consider the effect of his answer; precipitancy in an .. 
Bwering, without waiting to hear or to understand the nature of 
the questi,on; his inability to detail any circnmstances wherein, if 
his testimony were untrue, he Vlould be open to contradiction, or 
his forwardness in minutely detailing those where he knows Con
tradiction to be impossible; an affectation of indifference; are all 
to a greater or less extent obvious marks of insincerity. 

, 

On the other hand, his promptness and frankness in answering 
questions without regard to consequences, and especially his un. 
hesitating readiness in stating all the circumstances attending the 
transaction, by which he opens a wide field for contradiction if 
his testimony be false, are, as well as numerous others of a similar 
nature; strong intemaI'indications of his sincerity~ The means 
thus afforded by a viva voce examinationl of judging of the credit 
due to witnesses, especially where their statements conflict; are of 
incalculable advantage in the investigation of truth; they 110t UIl-

(.8') Sir W. Blackstone, 3 Comm. 
373, observe9, " In short, by this 
method ofexmnination, and this only, 
the persons who arc to decide upon 
the evidence have an opportunity of 
obgerving the quality, age, education, 
understanding, beha\'iour, and inclina
tions of the witlless; in which points, 
all persons must appenr alike when 
their depositions are reduced to writing, 
and read to the Judge in the absence 
of those who made them, alll1 yet as 
much may be frequ~ntly collected from 
the manner in which the evidence is 
delh'ered as the mntter of it." . 

(a) Mr. Evnns (Ii Pothier, 258,) 
observes that" a Welch witness, who 
intends to give unfair testimony, alwnys 
affects an. ignorance of the English 
language; in consequence of whil~h, the 
effect of cross-examination is not only 
weakened by the intervention of an 

interpreter, bllt the witness has timu 
to collect nnd prepare his answer. 
An ignorant witness will, however, 
frequently express himself with doubt 
and hesitation, out of mere nwkward
nes9,. or from superabundant caution, 
especinlly if he imagine that there is 
allY tlesign to entrap him into expres
sions contrary to his real meaning. 

" Thi9 kind of hesitation is very. 
general with such persons when plied 
with questions of nn hypothetical na

ture, and when the answer is not so 
. much nn net of testimony as of rea
soning; such as, If it had been fO, 

must !Iou not have recollected, &c. 
Where proof is actually given ofafact 
which n witness could not but know 
:md recollect, his expressing himself, 
with doubt and uncertainty i9 to be' 
regarded as uu nct of wilful ruisteprc •. 
sentation.", 
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frequently supply the only 'true light ,by wllichthc real clJaracters 
of the Witnf'..sses can be appreciated (b)~ . 

Secondly, their ability ~ The ability of a \vitness to speak the 
truth must of course depend on the opportunities which he has 
bad 'fo>r observing the fact (c)~ the accL''a,cy of his powers of dis
cerning (d), and the faithfulnesB of his memory in retaining,the 
facts, once observed and knowni. 

Where a witness testifies to a fact which is wholly or partially 
the result of reason exerci~d upon particular circmilstances; it is 
obvious that the reasons of the witness for drawing that conclu
sion are of the most essential importance for the purpose of 
ascertaining whether his conclusion was a correct one. 

These observations apply with pecul,iar force to all questions of 
~kiIl and science, and even to many of Dlere ordinary fact: thus 
where a witness is called to state that another witness is not to 
be pelieved llpon his oath, his grounds for arriving at tVat con
c1usiol;l are of the highest importance. Where, on the other 
band, a witness states the impression on his senses; by any sub.:. 
ject-matter of frequent experience, his reasons are of little weight; 
he will frequently assign a bad reason w~ere his knowledge is 
C'ertain. 

The probability tbat the witness had originally a clear percep
tion of the fact and its circumstances, is strengthened and con
firmed by the consideration that they were of such a nature as 
were likely to attract his attent[on; On the othel' band, it is 
rlimini~hed by the consideration that the transaction was remote; 
and such as was not likely to excite notice and observation (e) .. 

(6) Til magis scire potes quanta 
Ii~es hnbenda sit testibus que et cujus 
tJignitntis et qUllnt.e restimntionis sunt 
tt qui simpliciter visi BUut dicere, 
utruDl unum eUridemque meditntum 
sermonem nttulerint au nd en qUID 
interrogavems ex tempore verisimilia 
iesponderint." Adrian's Epistle to 
Varus, legnte of Cilicia. Ft: 22 ; 
5· 3. 

(c) When the gllilt of the prisoner 
depends1J!hollJ on proof of identity; it . ' 
15 ir-.'lpossible to inquire too minutely 
into the menns nnd opportunity which 
tbewitnesses hod of observing the per
son, so as to able to speak with cer
~ainty, Mnny instances have occurred 
m which Ivell-intentioned witnesseS 

have sworn positively in thill respect, 
and yet have been mistaken. I have 
frequendy heard Mr. J, Rayley oh
serve to juries, that fear .ias a ,'cry 
different elte!:t upon different persons; 
in some it prevents the clear percep
tion, \vhiIst ill other instances it assists 
ill mnking an indeliblc impression. 

(rl) See Gil. L. Ev. 151, 2d ed. 
(e) C. B. Gilbert; in. his Law of 

Evidence, 151, 2d edit., says, "an
other thing thnt would render his (a 
single witness's) testimony doubtful, 
i\ the not giving the reasons and 
causes of 'his knowledgc;" and ngain, 
" the same may Le said ns to persons 
who take upon them to rememIJer 
things long since transacted, for if the 

I I 2 

• 

• 
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• 
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Such cOl1,Bid~ration9 operate strongly where de~iled C\idence. 
is given of oral declarations, after the .lapse of a considerable, 

o interval of time~Every man's experience ,teaches him how 
fallible and treacherous the human memory in such cases is. In 
its freedom from this defect consists one 0 great excellence of 
documcmtary evidence, and its main superiority over that which, 
is merely oral; and on this principle it is, that the law, out of. 
policy, frequently deems mere ol'?l evidence to be too weak, and 
requires a written voucher to r~'ove the fact <I). ' 

Of all 'kinds of evidence, that of extra-judi~ial and casual' 
observations is theweake'st and inost unsatisfactory; such words: 
are often spoken, without serious intention, and they are always 
liable to be mistaken and misremembered, and their meaning is 
liable to be misrepresented and exaggerated (9)' o 

o 

, , 

A hearer is apt to clothe the ideas of the speaker, as he under-
stands them, in his own language, and by this translation~e' 
real meaning must often be lost. A witness~ too, who is not' 
entirely indifferent b~tween the parties, will frequently, without 
being conscious that he does so, give too high a colouring to what 
has been said. 

, , , 
, The necessity for,caution cannot be too strongly and empha-
tically impressed, where particular expressions are det~iled in 
evidence, which were used at a remote distance of time, o~ to 
which the attention of the witnesses was not particulady called, 

, .' I 

or where misconception was'likely to arise from their situation, 
and the circumstances under which they were placed, or from the, 

mntter be frivolous they ought to teU 
the causes of their memory, other-

, 

wise the memory is little to be accre-
dited; for they are rather to be sup
posed as rash persons who tnke upon 
them to swear what they do not per~ 
fectly remember, thnn that they are 
renlly under tbe nwe and conscience 
or all oath; for there they would b'e 
Q~le to 0 tell the renson 0 and certain 
marks of their remembrance." 

(f)' See t~!l statute oi: Frauds, &c. 
On this ground, also, it is thnt mere 
words will not constitute an overt act 

o 

of treason. , 

(g) Finalmente ~ quasi nulln In cl'e-, 

dibilita del testimonio, quando 5i fac-
cia delle parole un 0 delitto, 0 poichc il 

, ' 

, 

• 
tuono, il gesto, tutto cio che precede, 
e cio che siegue, Ie diiTerenti idee, 
che gli uomini nttacano nile stesse 
parole, nlterano, e mfldificnno in mn- 0 

niera i detti di un uomo, ehe c qunsi, 
impossihile, il ripeterle, quali precisn-o 
mente furon dette, Di pill Ie azioni, 
vio\cnti, e fuori dell' uso ordinaria, 

o , 

qunli sono i veri delitti, ~scilln true-
cia IIi se nella moltitudine delle cir-

o 

constanze, e ncgli ,eiTet,ti ehe ne deri-
vano, Ilia Ie parole non rimangono, 
ehe nella memorin per.1o piu in6dele 
e spesso sedotta dngli ascoltnl)ti., oEgli 
e adunque di gran lunga pill f.'lcile uno. 
cnlunnia sulle parole, che sulle aziorii 
di un uomo, poichc di ques~e qu~nlf), 

numero di circostanze si ad. 
o 

o , 
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,pi-t'Judice of the witness, especially if, his object~ was -to extract 
un admission for the purposes of the cause (h). ' 

• 

, Such evidence is fabricated easily, contradicted with difficulty. 
In cases of this kind, the conduct of the parties, and those fae:ts 
bnd circumstances of the case which are free from suspicion, are 
frequently the safest and surest guides to, truth: Evidence of 
this nature is of thc very weakest kind, where it is doubtful 
\vhether the party making the admission knew his legal rights 
and situation (i). 
, Thirdly, their number and consistency: The testimony of a single 
witness, where there is no ground for sURpecting either his ability 
'or his integrity, is a sufficient legal ground for belief; that it is 
strong enough to produce actual belief, every man's experience 
will vouch. ' 

• 

. It has been alleged (k) that two witnesses are essential to con-
vict a man of a crime; for if there be but one, it is no more than 
the assertion of one man against that of another. " '-' 

It is not easy to comprehend how the mere denial of guilt 
by an accused person, whose life may depend upon the credit 
attached to that denial,-is to be placed in competition with the 
t<:!stimony of a witness examined upon oath. According to this 
species of logic, if six men were to commit a crime, it would 
require the testimony of at least seven witnesses to convict them 
upon their joint trial (l). 
, 

ducono in provo, tonto maggiori mezzi 
si sommisti'nno 01 reo per giustificarsi. 
Beccaria, sec. IS. . 

. ' I once heard a learned Judge (now 
no more), in summing up on a trial 
for forgery, inform the jury tbat the 
prisoner, in a conversation which he 
bad had with one of the witnesses, had 
Said, "I am the drawer, the acceptor, 
lmd the indorser of the bill :" whilst 

, the learned Judge was commenting 
on the force of these expressions, he 
was, at thll instance of the prisoner, 
set right as to the statement of the 
witness, which was, that the prisoner 
hud said, "I k~ the drawer, the 
acceptor, and the indorser of the bill." 
Had the witness, and not the Judge, 

. made the mistake, the consequences 
~ight have been fatal. The prisoner , 
Was acquitted. 
, (k)' The admitting evidence of laote 

• 

conversations to revive an antiquated 
debt which would otherwise have been 
barred by lapse of tiine, has nearly 
had the effect of overturning the prO-: 
visions of a most wholesome statute. 

o 

See the observations of the Court, 
4B. & A. 571• 

(I) As where, in a settlement case, 
the declaration of an inhabitAnt is 
given in evidence: or a party lakes 
admissions involving matter of law us 
well as matter of fact; us in reference 
to mnrliage. Seo Vol. H. Or a dis
charge under an insolvent Act. Sum
tntrSet v. Adillllion, 1 Biog. 73. -. 
. (k) Montesquieu, Sp. of Law, b. 

-
12, c. 3. 

(l) The civil lnw requires proof by 
two witnesses, according tO'its uni
versal maxim, " Unius responsio testis 
omnino no" audiatur." Sir W. Black
stone observes, sColilln. 370, tbat to 

1 I 3 
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But arthough tIle testimony of Ii single witness, whose credit 
is untaint.ed, be sufficient to wanllnt a conviction, even in ~ 
priminal case, yet undollbtedly any additional and concurrent 
t~stimony ~dds greatly to the credib4ity of testimony, in all cases 
where it labours under doubt or suspicion; for then a,u oppol'.,. 
tunity is afforded of comparing' the testimony of the witnesses on 
minute and collateral points, on wllich, if they were the witnesse~ 
of trutll, their testimony would agree~ but if they ~ere false 
witnesses, would be likely to differ (m). . ' 

, Where direct testimony is opposed by confiictingevidence, or 
by ordinary experience, or by the probabilities supplied by the. 
circumstances of the case, the consideration of the number of 
witnesses becomes most material. It is more improbable that a 

• • 

number of witnesses should be mista~en~ or that they should 
• 

have co~spired to commit a fraud by direct P.erjury~ than that one 
or a few should be mistaken, or wilfuHy perj~red. In the riex~ 
place, not only must the difficulty ~f proc~ring a num~r of false 
witnesses be greatly increased in pr~port.i9.n to the nnmber, bu~ 
the danger and risk of detectio,n 1l\~st ~.~ incr~ased in a far. 
higher proportion; for the points on which tlleir false statements 
may be compared Witq c;lach other,. and With ascertained facts~ 
must necessarily be greatly multiplied. 

The consistency qf testimony is also a stt'ongan<l most important, 
• 

test for judging of the credibility of witn~!1ses. Where several 
witnesses bear testimo~y to the same transaction, and concur in 
their statement of a s.eries of particular ci~cumstances, and the 

/. 

extricate itself out of this nb9urdity, 
the practice of the Civil-lllw Courts 
hns plunged itself into another. For us 
they do not allow a less number thnn 
two witnesses to be plena probateo, 
they call the testimony of one s.crn.ipl~n(1. 
p"(Jbatio only, on which no sentence 
call be, founded: to mnke up, there
fore, the necessary complement of 
witnesses, wliel'e they have on~ only 
to a single' fact, they permit the party 
himself, plaintiff or defendnut, to be 
examined on his ow'n behnlf, and ad
minster to him wbat is cnIled the sup-

• 

pletory oath; and if his oath happen 
to be in his own favour, this imIne
diately converts the half proof into a 
whole one. By this ingenious device 
~atibfying at once the fOJ'ms of the 

Roma~ lnw, and ncknowledging the 
superi91' reasonnbleness of the Inw of 
England, which permit.; one witness . 
to be sufiicient where no more nre to. , . 
be had, and to avoid nIl temptations 
of perjury, lnY9 it down ns nn invaria
ble r"le that "nemo testis esse debet in 
propri4 C(J.IUtJ." The instnnces of per
jury nnd treason are exceptions to the 
r"~e: the former, upon grounds of 
strict principle, fo'r there the oath of 
one witness is opposed to the oath of 
al,l,other witlless; and in the lntter, as 
a mere rule of policy devised for pro
tllcting the liberty of the subject. . 

(m) Quia a .::ordatojudicemendaci~ 
testium deprehendi p05sunt si diversi 
interrogantur cum contra unus (acile . 
sibi COliS tare Fossit. Pl1lfe~~orf, 5~8! 

• 

• 
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order in whioh they occurred, such coincidences exclude all appre
hension of mere chance and accident, and can be. accounted for 
only by one or other of two suppositions; either the testimony is 
true, or the coincidences are the result of concert and conspiracy. 
If, therefore, the independency of the witnesses be proved, and the 
supposition of previous conspiracy be disproved or rendered 
highly improbable, to the same extent will the truth of their 
testimony be established (n). 

So far does this principle extend, that ill many cases, except 
for the purpose of repelling the suspicion of fraud and concert, 
the credit of the witnesses themselves for honesty and veracity ° 

may become wholly immaterial. Where it is once established 
that the witnesses to a transaction are not acting in concert, then, 
although individually they should be uDworthy of credit, yet 
if the coincidences in their testimony be too numerous t,o be 
attributed to mere accident, they cannot possibly be explained on 
any other supposition than that of the truth of their statement. 
> The considerations which tend to negative any sUspicion of Effect of 

• • 
concert and collusion between the witnesses, are either extrinsic ~~.~~~s.st-
of their testimony, sueh~ for instance, as relate to their character, 
situation, their remoteness from each other, the absence of pre~ous 
intercourse with each other or with the parties, and of all int,erest 
ip the subject.matter of litigation; or they arise internally, from 
a minute and critical examination and comparison of the testi-
mony itsel£ . 

The nature of such coincidences is most important: are they 
uatural ones, which bear not the marks of art,ifice and premedi
tation? Do they occur in points obviously mat,erial, or in minu~ 
and remote points which were not likely to be mlJ.terial, or in 
matters the importaJ}ce of which c~uld not have been foreseen? 
The number of such coincidences is also worthy of the most 
attentive consideration: human cunning, to a ce~tain extent, may 
fabricate coincidences~ :even with regard to minute points~ the 
~ore effectually to. deceive; but the ~()incidence.s of art and 
invention are necessarily circumscribed and limited, whilst those 
of truth are indefinite and unlimited: the witnesses of art will be . . . 

copio~s in their detail of circumstancesJ as far as their provision 
ex~Qds; beyond this they will be sparing arid reserved, for fear 

(n) See Ldo Mansfield's .oemarks in 
R. v. Genge, Cowp. 16. "Itis object
ed that these books are of no autilO
rity; but if both the reporters were the 
wo~st that ever reported, if substan., 

tially they report a case in tho same 
way, it is demollstrative of the truth 
of what they report, or they could Dot 
agree." 

11" 
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o.f.q~tection, and thus their. testimony .will nO,t be even and con~ 
s)stent. throughout: but t1,(> witnesses of truth will be equally 
ready and equally copious n all points. . 

. It 'is' hereto be observed, tHat partial variances in the testimony 
of different witnesses, on minute and collateral points, although 
they frequently afford; the adverse advocate a topic for copious 
observation, are of ,little importance, unless they be of too pro
minent-and striking a nature to be ascribed to mere inadvertence, 
inatt.ention,'or defect of memory. 

It has been well remarked bya great observer (Q), that" tIle 
usual character of human testimony is substantial truth under 
circumstantial variety." It so rarely happens that witnesses of 
the same transaction perfectly and entirely agree in all points 
connected with it, that an entire and complete coincidence in 
every particular,. so far· from strengthening their credit, not 
unfrequently engenders a suspicion of practice and concert. 

The real question must always be, whether the points of \'lU'i

ance . and of discrepancy be of so strong and decisive a nature 

(0) " I know not (says Dr. Paley) 
a more rash or unphilosopical conduct 
of the understanding than to reject 
the substance of a story by reason of 
some diversity in the circumstances 
with whicb it is related. The usual 
character of human testimony is sub
stantial truth under circumstantial 

, . ' ,( . . , 

variety. This is what the daily ex-
perience of courts· of justice teaches. 
When accounts of n transaction come 
from the mouths of different witnesses 
i~ is seldo~ that it is not possible to 
pick out apparent or real inconsisten. 
cies between them. These inconsist
ellcies are studiously displayed by lin 
IIdverse pleader, but oftentimes with 
little, impression· en the ·minds of the 
Judges~ .. - o.n the contrary, a close,and 
J;JIinute !lSr~ement induces, the suspi. 
cion of confederylcy and fraud. When 
written hiStones touch upon the sume 
scenes of action, the· comparison al· 
mostn1.wnys .affords, ground for Illike 
rellecti'o,n. Numerous, and sometimes 
important, variations present them
selves i not seJUom also absolute and 
final conradictions; yet neither the 

one nor the other are deemed suffi. 
cient to shake the credibility of the 
main fact. The emba&sy of the Jews 
to deprecate the execution of Cl:lU
dius's order to place his st£ltlle in 
their temple, Philo places in han'est, 
Josephus in seed-time; both cotelD
porary writers. No reader is led by 
their incollsistency to doubt whether 
such an embassy was sent,or whether 
such all order was given. Our own 
history supplies examples ohhe srune 
kind: in the account of the :Marquis 
of Al'gyle's death, in the reign of 
Charles the second, we have a very 
remarkable contradiction. Lord Cla
rendon relates that he was condemaed 
to be hanged, which was perfonned 
the same day: on the contrary, Bur
net, Woodrow, Heath nnd Echard, 
concur in. stating that be was be
headed; nud that he was condemned 
upon the Saturday, and executed upon 
the Monday. Wafl nny reader of Eng
lish history ever sceptic enough to 
raise a doubt whether he was exe
cuted or not?" ._ 

• 
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as to render it impossible,' or at least difficult, . to attribute them 
to the ordinary sources of such varieties, inattention or want of 

, 

memory. ' ' 
It would, theoretically speaking, be improper to omit to observe Aggregate 

that the weight and force of the united testimony of numbers, force. 

upon abstract mathematical principles, increases in a higher ratio 
than that 'of the mere number of such witnesses. ' 

Upon those princip.les, if definite degrees of probability could 
be assigned to the testimony of each witness, the resulting pro-
bability in favour of their united testimony would be obtained 
not by the mere addition of the numbers expressing the several 
probabilities, but by a process of multiplication. 

Such considerations, however, are of no practical importance. 
The maxim of law is ponderantur testes non numerantuT~ No 
definite degrees of probability can in practice be assigned to the 
testimonies of witnesses; their credibility usually depends upon 
the special circumstances attending each particular case" upon 
their connection with the parties and the subject-matter of 
litigation, their previous characters, the manner, of delivering 
their evidence, and many other circumstances, by a careful con
. sideration of which the value of their testOOony is usually so 
well. ascertained as to leave no room for mere nnmerical com-

• panson. . 
In some instances, nevertheless, where from paucity of circum

stances the usual means of judging of the credit due to conflicting 
witnesses fail, it is possible that the abstract principles adverted 
to may operate by way of approximation, especially in those cases 
where the dec~sion is to depend upon the mere preponderance of 
evidence. 
, Fourthly, the conformity of their testimony with experience: As ~nfonnil,. 

. . I d f Po ·th· h t· . . . With CII'Il-one pnnclpa groun 0 laI ill uman estlmony IS expenence, It rience. 

necessarily follows that such testimony is strengthene~ or weak. 
cned by its conformity or inconsistency with our previous know· 
ledge and experience. A man easily credits a witness who states 
that to have happened which he himself has known to happen 
under similar circumstances; he may still believe, although he 
should not have had actual experience of siInilar ffl.cts; but 
where, as in the familiar instance stated by Mr •. Locke (p), that 

. (P) Vol. II. p. 276. CI The Dutch 
ambassador told tho king of Sillm 
tbat in his country the water was 50 

hard in cold weather, that it would 
bear au elephant if he were tbere. 

The kiDg replied, Hitherto I have be
lieved the strange thiugs you have told 
me, because I looked upon YOII 8S a 
sober fair map, but now I am sure 
you lie." 

• 

, 
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is asserted which is' not ()nly unsupported by cQniition experienee 
but contrary to it; ,belief is slow and . ... .. ~ 

In ordinary cases, if a witness were to state that which was 
inconsistent with the known course of nature, or even with the 
operation of the· common principles by which the conduct of 
mankind is usually governed, he would probably be disbelieved; 
for it might be more probable in the particular instance that the 
witness was mistaken) Clr meant to deceive, than that such an 
anomaly had really occuned. But although the improbability 
of testimony, with reference to ~1iperience,- affords a just and 
rational ground for doubt~ the very illustration cited by Locke 
shows that mere improbability is by no means a certain test 
for trying' the credibility of testimony, without regard to the 
number, consistency,- character, independence and situation of 
the witnesses, and the collateral circumstances which tend to 
confirm their statement (q). In ordinary cases, where a witness 

(q) In observing upon the general 
principles on which the credibility of 
human testilI\ony rests, it may not be 
irrelevant til advert to the summary 
pos~tion5 on this subject advanced by 
Mr. Hume. He says, in his Essay, 
vol. 2, sec. 10, "A miracle is a viola
tion of the laws of nature; and as a 
firm and unalterable experience has 
established these laws, the proof against 
a miracle, from the very nature of the 
fuct, is as entire as any argument from 
experience can possibly be imagined." 

, 

As u matter of abstract philosophi-
cal consideration (for in that point 
of view only can the suhject he ad
verted to in a work like this), Mr. 
Hume's' reasoning appears to be alto
gether untenable. In the first pla~e, 
the very basis of his inference is that 
faith in human testimony is founded 
solely upon experience; this is by no 
means the fact; the credibility of tes. 
timony frequently depends upon the 
exercise of reason, on the effect of 
coincidences in testimony, wbich, if col
lusion be excluded, cannot be ac
counted for hut upon the supposition 
that the testimony of concurring wit
nesses is true; so much so, that their 
individual tharacter for veracity is 

frequently but of secondary import.. 
ance, SUprQ~ 486. Its credibility also 
greatly depends upon confirmation by 
collateral circumstnnce~, and oa ana. 
logies supplied by the aid of reasoa as 
well as of me~e experience. But even 
admitting experience to be the basis, 
even the sol~ basis, of such helief, the 
position built upon it is unwarranta· 
ble, and it ill fallacious, for if adopted 
it would lead to error. The position 
is, that h\\man testimony, the force of 
which fests lIpon experience, is innde
qunte to, prove a violation of the Inws 
of nature, which are estahlished by 
firm ~d unalterable experience. The 
very essence of the argument is, that 
the force of human testimoay (the 
efficacy of which in the abstract is 
admitted) is destrO!Jed by an oppusite, 
conflicting and superior force, derived 
also from experience. If this were so, 

. the argument would he invincible; but 
the qnestion is, whether mere previou! 
inerperience of nn event testified is 
directly opposed to bum an testimony, 
so that mere inexperience as Btrongly 
proves that the thing is not as previous 
experience of the credibility of human 
testimony proves that it is. Now I!. 

miracle, or violation of the laws of 
• 
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stands \vholly unimpeached by any extrinsic circnm~~ceg~ credit 
ought to be given to his testimony, unless it b~ so grossly impr~ 
• 

nature, can mean nothing more than 
nn event or effect never observed be.,. 
fore, and to the production of which the 
knowlI laws of nature are inadequate; 
nod on the other hand, an event or 
effect in nnture never observed be,: 
fore is a violntion of the laws of 
nnture: Thus, to take Mr. H ume's 
oIVn example, "it is a miracle that a 

- dead man should come to 1iI:~, be
cause that luu lIe'1le,. befit observed in 

• • 

any age or country:" precihely in the 
$nme Rense, the production of a new 
metal fi'om potash, by means of a 
powerful nnd newly-discovered agent in 
uature, aod the 6rst observed descont 
elf meteoric s~olles, were violotions of 
the laws of nature; they were events 
which h:td nev~r. before been olk 
served, and to the production of 
which the known lawR of nature were 
inadequate. Butnone of these events 
can, with the lenst propriety~ be.said 
to be against or COlltrw!! to the laws 
(If nature, in any other sense than 
thnt they have never before been ob
served, and thnt .the laws of nature, 
as far as they were previpusly known, 
were inadequate to their prpduction. 
'fhe proposition of Mr. Hume ought 
then to be statcd thus I human testi·~ 
mony is founded on experience, and 
is therefore inadequate to prove that. 
of which there has been no previous 
experience. Now whether it be plain 
lind self-evident that the mere nega
tion of experience of a particular fact 
necessarily destroys all faith in th~ 
testimony of thl)se who assert the fact 
til be true; or whether, on the other 
hand, this be not to confound the 
principle of .belief with the sub;ect-• • 

matter to which it is to he applied, and, 
whether it be not plainly contrary tq 
feason to infer the destruction of an 
active principle of pelief from th~ , 
!Dere negation 0/ cJ'jIerience, which is 
perfectly consistent with the just ope-

• 

ration of th{t~ pri\1ciple i whethera in 
short, this be not to aS54me hfPlIdly 
that mere inellpcricnce QII the Qne 
hand is necessarily sl1perior. to posi
th'e experience 011 the other, must be 
left to every man's unrlerstanding to 
decide. The inferiority of mere ne": 

• 

gntive evidence to that which is direct; 
and positive, is, it will be seen, a con
sideration daily acted upon in judicia, 
investigations. Negative el1dence iSJ 

in the abstract, inferior to positiveJ 

because the negative is not directly 
opposed to the positive testimony j 
both may be tI'ue. Must not this 
consideration also operate where there 
is mere inexperience, on the one hand, 
of an (lvellt in nature, and positive 
testimony of the fact on the other ~ 
Again, what are the laws of nature, 
established by firm and unalterable 
experience 1 That there may be, and 
are, general and even unalterable laws 
of providence and nature, may readily 
be admitted; but that human kngw.. 
ledge Clnd e:rperiellce of those laws is 
unalterable (which alone can be. the 
test of ell;c1usion) is untrue, except in 
a very limited sense; that is, it may 
fairly be assumed that alaw of nature 
once knpwn to operate will alway!! 
operate in a similar manner, unless its 
operation be inlpeded o\' countera~tell 
by n new and contrary cause. I~ a 
larger sense, the laws of nature a~e 
continually alterable: as experimentll 
Ilre more. frequent, more perfect, and 
as new phrenomena are observed, nod 
new causes or agents are discovered, 
human experience of the laws of na
ture becomes more general and more 
perfect. How much more extended 
and perfect, fOf instance, are the laws 
which regulate. chemical attractions 
and affinities than they were tlVO cen· 
turies ago! And it is probable that in 
future nges experience of the laws of 
Jlutur~ will be more perfect than it is 

, 

• 

• 
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bable ns to"8atis~'y the jury that he is'not to be trusted. Thus: 
hotwitbstanding the general presumption of law in favour of 

• • 

at" present i' ii is, in short; impossible 
to define to whntextent such know
ledge innl'be cllrried,or whether, ulti
m.ately,. the whole may not be res~lv
n~le int.o. prillcjple~, admitting of no 
tlibe~ explanation thar .that they result 
initnciliaiely from the will of a superior 
Being.' . This' at all events is certnin, 
that the laws of nature, as inferred by 
the nid of experience, have from time 
to time, by the aid of experience, been 
rendered mor!! general and more per
fect. Experience, then, so far from 
pointing out any unalterable laws of 
tlature, to' the exclusion of events or 
phreaomenn which have never before 
been experienced, and which cannot 
be accounted for by the laws already 

• 
observed; shows the very contrary, 
nild proyes that such llew events or 
phainomena may become the founda
tion 'of-more enlarged, more general, 

• 

inid therefore more perfect, laws, Bllt 
whose experience is to' be the test? 
THat of the objector; for the very 
nature of the objection excludes all 
light from the experience of the rest 
of mankind. The credibility, then, 
of human testimony is to depend 
not on any intrinsic or c"l\ateral 
considerations which can give credit 
to testimony, but Upon the casual 
and previous knowledge of the person 
to whom the testimony is offered; in 
other words, it is plain that a man's 
scepticism must bear a direct pro
portion to his ignorance. Again, if 
Mr; 'Hume's inference bo just, the 
consequences to which it leads cannot 
be erroneous; on the other hand, if it 
lead to error, the inference must be 
fallacious. The po~ition is, that hu
man testimony is inadequate to prove 
that which has never been observed 
before; . and this, by proving far fDO 

much for the author's purpose, is 
felo de 8e, and in effect proves nothing: 
for if constant inexpel'ience U/DQunt 

, 
to stronger evidence otlthe one side 
titan is supplied by positivo testimony 
on the other, tlte argument applies nil
cessarily to a\l cases where mere COli

stant inexperience on the oae hand is 
opposed to positive testimony oa the 
other. According, then, to ibisargu_ 
inent, every pltil050pher was bound to 
reject the testimony 'of ~vitnesses tbat 
they had seen the descellt of meteoric 
stones, and even ncted contrary to 
sound reason in attempting to account 
for a fnct displ'oved by constant iaex~ 
perience, and would have been equally 
foolish in giving credit to a chemist 
that he had produced a metnl from 
potash by means of a galvanic battery, 
It will not, I apprehend, be doubted, 
that in these and similar instances the 
effect of Mr. Hume's nrgument would 
have been to exclude testimony which 
was true, and to iaduce false conclu
sions; the principle, therefore, on 
which it is founded, must of necessity 
be fallacious. Nay, further, if tho 
testimony of others is to be rejected, 
however unlikcly they were either to 
deceive or be deceived, on tbe mere 
ground of inexperience of the fact tes
tified, the same argument might be 
urged even to the extravawmt length 
of excluding tlte authority of a man's 
own senses l for it might be said, thnt 
it ill more probable that he should 
have laboured under some mentnl de
lusion, than that a fact should bnve 
happened contrary to constant expe
rience of the course of nature. 

In etating that the inference at
tempted to be drawn frOID mere inex
perience is fallacious, I mean not to 
nssert that tho absence of previou9-
experience of a particular fact or phre
nomenon is not of the bighest import
ance to be weigbed as a circumstance 
iii all investigations, whether tbey be 
physical, judicial,' or historical : the 
more relllote the 5ubje(;t of te~lilllo\ly 
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innocence, a; defendant may be. convicted of a heinous and even: , • 

improbable crime upon the testimony ofa single witness.' :. ;') . .,) 
As experience shows that events frequently occur which would 

antecedently have been considered most improbable, fromtheh: 
inconsistency with ordinary experience, and as their improbability 
usually arises from want of a more intimate and correct knowledge 
of the causes which produced them, mere' improbability. can 
rarely supply a sufficient ground for disbeli.eving direc(an4 une:t.:-
ceptionable witnesses of the fact, where there was no room for' 
mistake. " 

Fifthly, Conformity with collateral circumstances: Direct C?nfo~mil'y 
testimony is not only capable of being strengthened or weakened ~~~s~~~~es. 
to an indefinite extent, by its confonnity on the o~e hand,. or 
inconsistency on the other, with circumstances collateral to the. 
disputed fact, but may be totally rebutted by means of such, 
evidence. These positions lead immediately to an inquiry into 
the nature and' force of indirect 01' circumstantial evidence. 

is from our own knowladge and expe
rience, the stronger ought the evideuce 
to be to warrant our Bssent. Neither 
is it meant to deny that in particular 
instances, and under particular cir
cumstance!!, the want or absence of 
previous experience may 1I0t be too 
strong for positive testimony, espe
cially where it otherwise labours under 
suspicion. What is meant is this, 
that mere inexperience, however con
stant, is not in itself, and in the ab
stract, and without consid~I'l\tion of. 
nil the internal and external proba
bilities in favour of human testimony, 
sufficient to defeat and to destroy it, 
so as to supersede the necessity of 
investigation. Mr. Hume's conclusion 
is highly objectionable in a philoso
phical point of viE!w, inasmuch as it 
would leave pha:nomena of the most 
remarkable nature wholly unexplRined, 
and 1V0uid opcra~e to the utter exclu
sion of all inquiry. Estoppels are 
orlious, even in judicial investigatiqns, 
because they tend to. exclude the 
truth; in metaphysics they are in
tolerable. . So conscious was Mr. 
Hume himself of the weakness of his 
general and sweeping position, that in 

• 

the second p.1rt of his 10th section be 
limits his inference in these remark
able terms, "I beg the limitations 
here made may be remarked, when 
I say that a miracle enn, never b.e 
proved so as to be the fouJtqation of 
a system or religion; for I own that 
otherwise there may possihly he mira
cles or violations of the usual course 
of nature of such a kind as'to admit 
of proof from human t~timony." . 

In what way the use, to be made of 
a fhct when proved can affect the va
lidity of the proof, or how it can bQ 
that a fact p1'(1IJed to be true is not 
trlle for all purposes to which it is 
relevant, I pretend not to understand. 
Whether a miracle; when proved,.may 
be the foundation of a system of reli
gion, is foreign to the present ,disclJiJ~: 
sion; but when it is once admitted' 

• • 

that a miracle may b,: pr(1lJed. by humo,n· 
testimony, it necessl\rily follows, from 
Mr. Hume's own concession, . that. ~s 
general position is untenable; for t~llt, 
if true, goes to the.full extent.of pr~v,:, 
ing that human testimony is inadelJllat~ 
to the proorora miracle, or v~olation 
of the laws of nature. " '. 

, 

-
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. Circumstantial, or, as' it is frequently tenned, presumptive 
evidence, is any which is not direct and positive. . 

An inference or conclusion from circumstantial or pre
sumptive evidence, may be either the pure result of previous 
experience of the ordinar:r ~r necessary connection between the 
known or admitted facts and the fact inferred; or of reason 
exercised upon the facts; or of both reason and experience cen. 
,jointly; And hence such an inference or conclusion differs from 
a presumption; although the latter term has sometimes, yet 110t 

With strict propriety, been used in the same extended sense: for 
a presumption in strictness is an inference as to the existence of 
bnt! fact, from !J. knowledge of the existence of some other fact, 
made solely by virtue of previous experience ot' the ordinary 
eonnectionbetween the known and inferred facts; and indepen
dently of any process of reason in the particular instance (r). 

The consideration of the nature of drcumstantial evidence, and 
of the principles on which it is founded, merits the most profound 
attention. It is essential to the well-being; at least, if not to the 
very existence of civ.il society, that it should be understood, that 
the secrecy with which crimes are committed will not ensure 
impunity .to the offender. At the same time it is to be emphati~ 
cally remarked, that in no case, and upon no principle, can the 
policy of preventing .crimes, and protecting society; warrant any 
inference which is not founded on the most full and certain 
conviction· of the truth of the fact, independently of the nature of 
the offence, and of all extrinsic considerations whatsoever. Cir
cumstantial evidence is allowed to prevail to the conviction of an 
offender, not because it is necessary and politic that it should be 
resorted to (s),.but because it is in its own nature c~pable of pro-

(r) Vide Vol. II. tit. PIU:SU)1P

TIONS • 

. (8) It is almost superfluous t.o re
mark upon the absurd and mischiev. 
ous doctrine, that the nature of the 
crime ought at all to influence the 
measure of proof, and '"that, out of 
policy, slighter proof.is sufficient ill 
proportion to the atrocity of the of
fence, according to the pernicious 
maxim, in atrocissilllis [evioTes conjec
turee sti/fICwnt et licet judici jura trans
gredi. Where any doubt exists as to 
the corpus delicti; whether any crime 

~ 

has been committed, the very reverse 
of the above position is true; the 
more atrocious the nature of n crime 
is, the more repugnant it is to the 
commOn feelings of human nature, the 
more improbable ids thnt it has been 
pel'petrated . at all. "La credibilitit 
iii UII testimonio diviemi tanto sensi
bilmente minore quanto piil cresce 
l'atrocita di un delitto- e l'irll'eriSi
migliaoza delle circonstallze; tali sono' 
per esempio la magia, e Ie azioni gra~ 
tuitnmente cruueH." Becemin, s. 13. 
But wben it has oncc' been clearly 
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tlncing the highest degree of moral certainty in its application. 
Fortunately for the intlirests of society, crimes, especially thoSe 
of great enormity and violence, can mrely be committed without 
nffording vestiges by which the offender may be traced and ascer- _ 
tamed (t). The very measures which he adopts for his security 
not unfrequenUy iurn out to be the most cogent arguments of 
g-uilt. On the other hand, it. is to be recollected that this is a 
species of evidence which requires the utmost degree of caution 
and vigilance in its application, and in acting upon it, the just and 
hwnane rule impressed by Lord Hale (u) cannot be too often 
repeated: "tutius semper est errare i7t acquietando, quam in 
puniendo, ex parte misericordite quam ex parte justitire." 

By circumstantial or presumptive proof, is meant that measure 
and degree of circumstantial evidence which is sufficient to pro
duce conviction in the minds of the jury of the truth of the fact 
in question. 

Grounds or 

To the validity of every such proof it is essential, firstJ that 
a basis of facts be established by sufficient evidence; and in the 
next place, that the proper conclusion should he deduced by the 
aid of reason and experience, from those facts and circumstances 
so established. 

The force and tendency of circumstantial evidence to produce 
oonviction and belief depend upon a consideration of the coinci
dence of circumstances with the fact inferred, that is, with the 

established that a heinous crime has 
been perpetroted, and the only ques
tion is as to the perpetrotor, it is 
manifest that the atrocity of the crime 
intM ahitract raises no probability 
either for or against the accused, al
though under particular circumstances 
it may be a Dlatter of great im
portance. 

Thus on a. charge of infanticide, 
where there is a doubt whether the 
child was destroyed by design, or by 
accident, during 11 secret delivery, the 
very atrocity of the offence raises a 
strong degree of probability in favour 
of the latter conclusion. On the other 
hand, were it clear from the circum- . 
stances under which a body was 
found, thl1~ the par,; had been mur-. 
dered; then the cl1rplls delicti being 

• 

• 

established, the atrocity of the offence 
would in the abstroct roise no proba~ 
bility either in favour of or against 

. any individual; but if in the particular 
instan.::c the question were, whether 
the son of the deceased, or n stranger; 
was the guilty agent, then a proba
bility from the particular circum" 
stances would operote in favour of 
the son. It would, without reference 
to circumstances, be more probable 
that a stronger had committed the 
heinous crime of murder, than that 
a son had committed that horrible 
offence upon the person of bis own 
father. 

(I) See the oh!lervations of Bec
caria, supra, 484. 

(u) Halej 290. 

• 

• 

• 

• 
clrcum~tnll-

tial pruol~ 

• • • 
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~round8 of hypothesis, and the adequacy of such c!'Iincidences to 'exclude' CIrcumstan-
tial proof. every other hypothesis (3:) •. 

• 

Coinciden
ces between 
the fncts 
and the 

All human dealings and transactions are a vast context of 
circumstances, interwoven and connected with each other, and 
also with the natural world, by innumerable mutual links and ties. 
No one fact or circumstance ever happens which does not owe its 
birth to a multitude of others, which is not connected on every 
side by kindred facts, and which doe:; not tend to the generation 
of a host of dependent ones, which necessarily coincide and 
agree in their minutest bearings and relations, in pelfect harmony 
and concord, without the slightest discrepancy or disorder. 

It is obvious that aU facts and circumstances which have really. 
happened were perfectly consistent with each other, for they did 
actually so consist. It is therefore a necessary consequence, that' 
if a number of the circumstancea which attended a disputed fact· 
be known and ascertained, and these so coincide and agree with 
the hypothesis that the disputed fact is true, that no other hypo
thesis can consist with those circumstances, the truth of that 
hypothesis is necessarily established. 
. And again, where the known and ascertained facts so coincide 
and agree with the hypothesis that the disputed fact is true, as to 
render the truth of any other hypothesis, on the principles of' 
reason and experience, exceedingly remote and improbable, and, 
morally, though not absolutely and metaphysically, impossible,. 
the hypothesis is established as morally true. It also follows, 
that if any of the established circumstances be absolutely incon-· 
sistent with the existence of the supposed fact, the hypothesis 
cannot be true, notwithstanding the degree and extent of coinci-' 
dence in other respects; for if that fact really existed, it was 
necessarily consistent with all the circamstances. 

Thus, in the first place, it sometimes happens that the coinci
dence between the known facts and the hypothesis is such as 

(z) In one respect, proof by cir
cumstantial evidence is analogous to 
the indirect proof, or reductio ad ar,.. 
surdum, in geometry: in each Cllse the 
truth of the proposition i~ attained to 
by tlegntiving and excluding the truth 
of any other hypothesis; in the one 
case t" 'd metaphysical nnd ahsolute, 
in the other to a moral ::ertaintv. In • 
another and essential point they usunlly 
differ: in the geometrical proof tho 

, 

exclusion of OIU! other hypothesis fre
quently excludes all others, and thus 
at once establishes tho truth of the 
proposition; in the case of mural cir-' 
cumstantial proofs it may not only be 
necessary to exclUde several different' 
hypotheses by as mnny different pro
cesses of reasoning, but a dunbt mny 
still exist whether some olher hypo
thesis may not remain unanswered. 

, 
• 
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Force of • . absolutely and demonstratively to exclude any. other.. If, for 
instance, it were to be proved, that A. B. entered !l. room con_ . 
taining a watch, and that the watch wus gone upon his departure, 
and it were also proved that no agent but ..1. B. in the interval 
had had access to the room, the proof that A. B. took the watch 
would be conclusive and complete; for the' supposition that 
it had been removed . py any other agent would be entirely 
excluded. 

In the next place, tlie nature and degree of coincidence between 
the circumstances and the hypothesis may oftentimes be sufficient 
to exclude all reaso~able doubt, and thus generate' full moral 
conviction and belief, although it be not, as in the former case, (.If 
an absolute' and demonstrative nature. And the probability of 
the hypothesis must always be proportioned to the nature, extent 
and number of its coincidences with the circumstances proved (y). 

VI) All theories which explain the 
connection between natu':Dl ph reno
menn and their causes are of thi:1 
description. They consist in showing 
theesistence and operation of a calise, 
ano its adequncy to explain the ph:e
Domena; in other word~, their coinci- . 
dence with the hypothesis. Evidence, 
therefore, of the truth of any such 
theory i~ in no case demonstrative, 
although it reaches to the highest de
gree of moral certainty •. The most 
splendid, important and beautiful of 
all philosophical theories, that of Sir 
Isaac Nelvtoll, for explaining the solar 
system, as exhibited by that great phi
losopher, amounts simply to this: a 
cause; viz. gravitation, exists. It is 
matter of demonstrative proof, that if 
such a cause did really operate upon 
the system, it would produce all the 

. effects or phamomena which are ac
tually observed; that is, the supposed 
cau~e is sufficient to explain all the 
phrenomena; hence it is inferred to 
be true, and the force of this inference 
is ia proportion to the improbability 
that all. the minute coincidences be
tween the phrenomena and the hypo
thesis should be merely fortuitous, and 
tllat they should have resulted, not 
from a cause known to exist, and 

VOL. J. 

which is adequate to produce them, 
but from some other cause unob~erved 
and unknown. To a certain extent, 
philosophical proofs as to the relations 
of cause and effect, in the natural 
world, are similar to circumstantial 
judicial proofs; in each case the basis 
of proof consists in the coincidences 
proved to exist between the phreno
mena or circumstances and the hypo
thesis. Beyond this point, and with 
respect to the effect of such coinci
dences, they frequently differ essen
tially,' The philosophical proof rests 
on mere coincidence~, indefinite in 
point of numher, and the absence of 
any other calise adequate to account 

. for the phrenomena; but the agency of 
some other, hut unknown, calise can 
never he absolutely excluded. On 
the other hand, although circumstan
tial proof must rest on a limited 
number of coincidences, yet their na
ture and force are frequently such as 
wholly to exclude the truth of any 
other hypothesi~. 

Lord Coke, as an instance of pre
sumptive judicial proof, supposes the 
case where a man is found dead in 
n house, having been stabbed with a 
sword, and another is seen coming out 
of the house with a bloQdy sword in 

KK 

•• 

• 
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CoinCi. Connectibnsand coincioonces oetween·the·circumstances and 
dences be-
tween Iho the hypothesis which' they tend, to prove, are either those of a 
circllmstan- natural or mechanical'rlature, which tare the- objects of sense or 
Cl" "nd the ,.' 
)lypotiJesis. they are of a moml nature •. Those of the first class may· consist 

, 

generally inpl'oximity' in poinf of time and space, and all other 
circumst!mces which show that the supposed· agent had the means 
and opportunity of doing the Iparticular act, and connect him 
with it. As common instances, the possession of stolen goods, in. 
case of 'robbery, and stains of blood Up 011 tlie person, the posses
sion of deadly weapons recently used, marks of conflict'and 
vi6lence; in case of homicide, may be cited. Happy it is for the 
interests of society' that forcible injuries can' seldom be perpe.
trated withont leaving many and plain vestiges by which the guilty 
agent may be traced and detected. Instances of this nature, 
where apparently slight and· unexpected circumstances have·led 
to the detection of offenders, are familiar to utI who are concelned 

• 

in the practical administration of justice. In a case of burglary 
the thief had gained admittance to the house by opening Ii 
window by means of a penknife, which was brQken in' the 
attempt, and part was left in the wooden frame : the brokeIl 
knife was found in the pocket 'of the prisoner, and perfectly cor
responded With the fragment left. A murder had been committed 
by shooting the deceased with a pistol, and the prisoner was 
connected with the transaction by proofthat the wadding of tb~ 
pistol was part of a letter belonging to the prisoner, the remainder 
of which was found: 'up(j~ his person (z). In another case of 
murder, onti of the circumstances to prove ,the prisoner to have , 
been the' criIDinal agent was the correspondence of a patch on 
·one. knee of his: breeches, with impressions made upon the 'soil 
Close·to. the. place where the murdered body lay. In a case of 
robbery, it appeared that the prosecutor when attacked, had, in 
his own defence, struck the robber with. a key upon the face, and 
.' . 

• • • 

his hand,'no other person having been' Cidences between the hypothesis· that 
in the house •. Here the circumstances; he was 'the thief, and the circum:. 
alid cousequently the coincidences, stances, be but, two, in number, viZ'. 
ar~few, but.they are of such a nature his pOs.!ession of the property, nnd·his 
as' wholly and, necessarily to exclude oini$liUT' to tlccount for that possession, 
allY but one hypothesis. So in the yei:thc latter is of an exClusive nature 
drdiiiary cnseof larclny, where stolen . and iendency, it foroibliteitds to ex·, 
goods, recently' after the :coir.mission' . elude ·anyl'supposition of an honest 
of the felony, are found in the pos- possession. 
session of the prisoner, who gives' no (.II) This cas a wiIs cited by the' Lord 
account for the purpose of explaining Chancellor, in the course of n debat~ 
'that possession; "Ithough· the coin- in the House of Lords, 1320 • 

• 
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~i prison~. hote~. im.PIi~SsiQn;uppn,"isf\l.~e, whichCQ,rrespo~ded 
wi~ the wards of,the key. All ~~r9umstatwes of, this i uature are, 
~ it. w~e, mechanical, 1~I.;~ o~ . ti,es which COMect the supposed 
agent witllthe act which, is the subjec.t ',o.f lllijuiry. Further 
observatio.n.!! on this brarwh ,o.f the s\lbjec~ wo.uld.· besup~rtluous, 
audincoD,sisWnt with theoPject, ohh.e presentwo.rk. ,.There are, 
in f!lct, no. e~sjing relatio~, J,'latura1,or artiqcial,. no. occurrences 

• • 

or incidents in the course o.f nature, o.r ~~alings o.f so.ciety, which 
~Ry no.t co.nstitut~ the materials of prOo.f, ~d beco.me impo.rtant 
liA~~ in the chain of evidence. 

Circumstances of the abo.ve qescriptipn, altho.ugh they may be J.\:Iorol coin
in themselves of an i~perfec,t!lDA ~nco.nclusive nat~\'e, frequently cldences. 

derive a co.nclusive tendency from those whIch ,~e of a mo.ral 
k~d, and whicll depell~upo~ a knowledge and; experience o.f 
IIlRn as a ~tio.nal and mo.ralagent. Experience poin~ o.U~ 
someJ~ws o.f human cOllduct al~{)8t as g~neral and co~tant in 
~~ir, o.per.atipn as. the m,~chani!-!al laws o.f the materi~l Wo.rld 
~eijl~elves are. That ~ man wHl co.nsult his o.W11 preservatio.n, 
~d ~ervt; bis o.W11 inter~t;!; that he will prefe! pleasur~ to. pai~, 
llII:d. gain to. 10.88; that. he. will 11o.t co.mmit a cri~e, o.r any.o.the)," 
~ct m,anifestly tending to. endanger his perso.n o.r mo.perty, }Vitho.ut 

. a motive; ru,J,c1 co.nv.ersely, that ifhe has donesucl~ an act he had 
a~otive for doing it: are principles o.f actipu and o.f conductso 
clear th!\t th~y may be prop\lrly 'regarqed as ~ipU1S in. t4~*el?ry 
of evidence. . . , 

The presul1lptipn that a man wil~ do that whicl1. te~ds, to his 
obvious adv(!.ntage,. if he possess the meru,ls, supplies 9: most 
important test for judging o.f the co.mpaJ1ltive weight o.f ~~de_nce. 
I~ is to. be weighed acco.rd41g to the pr<!o.f whi!::h it w~. in th~ 
power o.f one Pltrty to. have produced; and in the pp~ef oJ the 
other .to. have co.ntl1!-dicted (a). 

If, ~m the suppositi~n that a ~harge or claipl i~ unfo.un~ed, the 
party agains~ whom it is made has eyid~nce within his reach by 
.which ·he may rep~l that which is o.ffer€ld to. hili prejudi~e, his 
omissiqn to. d9 so. supplies a strong presumption that the clmrge 

" .' 

or ~lai~ is ~yell fo.unded; it w~uld be ~~£!.trary to every principle 
of reason, and to. all experience of human Co.p.duct, to.. form 

.' ~_" ,I. 

any other conclusion. This co.nsideratio.n· in criminal cases 
frequently gives I}. CI?!l~Jusiye cha~teJ' to. circumstances which 
would o.therwise be o.f an imperfect and inconclusive nature (b) • 

(a) See· Lord Mansfield's observa
tions in Blatch v • .Archer, Cowp.65, 

(b) Notisi che Ie pro\'e illlperfette 

• 

delle.qunle puoilreogiustificnrsi e lion 
10 faccin dovere divengollo per/cue. 
Beccarin, s. 14. .. 

K K !! 
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Thus.;rwherelthe' ,eVidence against'a1prisoneron ii, charge of lar";' 
ciny 'consists ·:ili ,his recent' posse'Ssioncof' the' 'stolen, property, his 
very. silence as to the, fact~of- possession raises a strong ,presump_ 
tibn ,against t him; ·forl : if, his' :possession 'was an innocent one, as 
the fact must nece~sarily be'within his knowledge, he<.might 
show, by statement, :at all, eyents, if not' by proof, that such pos
session' was consistent, with~, his innocence. The same observa
tions apply in general where appearances are proved against an 
accused person" which he refuses, to account for 01' explain; such 

, as' marks of blood and violence on his dress and person, the 
, possession' of.: concealed' weapons, and the like. 

, 

Moral coin· The same principle applies wIIere !l party, having more certain 
cid~lICe8. ' 'and: satisfactory evidence in his power, relies upon that which is 

of a weaker andinferior'nature. So pregnant with suspicion is 
'conduct of'this nature, that the law, as has been seen, has laid 
dO\VI1'ari express and peremptory rule upon the subject, which in 
,cases within the scope of its operation actually excludes the 
'i~felior evld~nce. It is for the jury in their discretion to apply the 
p~iiciple, jn cases which 40 not fall withi~ the defined limits of 
the :rule. ' Although ,a party may not ,be compellable to produce 
'evidence' against himself; yet if it be proved thai he is in posses
, sioh, , of It deed' or' other evidence, which, if produced, would 

• 

~'d'ecide a:ai~put~d point,'his omission to produce it would warrant 
.. ", .' 0.\ •• \. \ i·' ! , • 

~ str()ng.pre~n~lllptiQn to his ,~isadvantage (0)., Again, the maxim 
,o(law,is, omnia prmsu",.untuT: contra spoliatorem (d). 
n' Inthecase of Harwoodv. Goodrigkt (e), where it was found by 
Ii "special verdict that a testator made his will, and gave the 

j)i'em:ilieifi~' question' to the plaintiff in error, but afterwards made 
"'!I"') ",. ",' 

, .apoth,er "'Ill different from the fonner, but in what particulars did 
not appear; the Court decided that the devisee under the first 
will was entitled against the heir-at-Iaw. But Lord Mansfield 
'said{ that in case' the defendant had been proved to have 

.' destroyed the-last will, it would have been good ground for the 
Ju;,y'to'ftrid Ii tevocati6D. : And as 'the destruction or withholding 
J_'iJ".":' :.,""'" 'I ., • 

",of;, ~vidence c,re~tesa pr~sumption against the party who has had 
, ,recourse to SU!!l1 a: practice, so a fortiori does the actual fabrica-
,>tion'or'corruption' of- evidence. ' 
"", ",~l ,.:r, !01,/ .",.,. /' " . , • I . 

, 
'. , I ... , , 

; ',. «.) (See' Lord" ~'s6eld'!i' observa
,tions' in' R~ :!d. 'lIuidane. vl' ,Ha1'!'CY, 
'B'urr 2484 ' .. :, , " ' i, .. ,', .,', " , 

, 

. '(d) See: Lord Mansfield's observn-

. tions in ,Haldane' -v. lIarvl';?)" Burr. 
241l4. .: , 

, , , ' .. "'~ '.' :', .. ',:.,1"". , 

'~(6rCOWp~ 86;,,' .' ., ;," , 
. '(f) See the:judicioiJs'.'remrnks of 

Mr. Evans (2 Pothier, by ·Evans, 337)· 
'.He'Justly observes, ,that' one oLtha 
'most difficult,'points in. the, Dougu" 
'CUW6 arose .from' Sir John ,Stclvnrt's 

• , , 
.j .'" ,:", I, ~:",1PI" . . .., '.. . . 

• 
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. The discovery of such practices mUst naturally and.unavoida.bly 
etcite a considerable degree of jealousy and" suspicion, and ()ught 
undoubtedly to be most seriously I weighed in estimatingrthe 
degree of, credit to, be: attached ·.to other evidence. ,adduced ,·.by, .the 
saw.e party, where it is in its own nature doubtful and,suspicious, 
01' is rendered so by conflicting evidence. ' . A considerable' degree . 
of caution is nevertheless to be applied, in cases of this descrip
tion,' more especially ·in criminal proceedings;, for experience 
shows that a weak but innocent man will sometimes" when 
appearances are, against him, have recourse to falsehood. and 
deception, for the purpose of manifesting his innocence (g) and 
ensuring his safety. 

• 

• 

The connection between a man's conduct and l1is motives. Conduct 
is also one of, a moral nature, pointed out by experience. ~~~.illlell
It is from their experience of such connections that juries are 
enabled to .infer a man's motives from his acts, and also, to 

hal·ing fabricated several letters as .. ' 

received from La Marre'the surgeon; 
lind cites the following passage from 
Mr: Stuart's observations 011 the sub-. 
ject:-
. ," I had been accustomed to think, 
that injndging UpOll evidence, a matter 
of such infinite importance in the con
stitution aud jurisprudence of every 
well-regulated State, there were cer
tain rules established, which in every 
court, and in every country, 'were re
ceived as most invaluable guides for 
the discol'ery of truth. For iU8tance, 
when it appeared that on the one side 
there wasforgerg and fraud in some 
of the material parts of the evidence, 
and especially when that forgery could 
be traced up to its source, and dis-

. covered to be' the contrivance of the 
very person whose guilt or innocence 

. was the object of inquiry; in such a 
case I have always understood it to 
be an established rule, that the whole 
of the evidence on that side of the 
question must be deeply affected by 
a deliberate f.1lsehood of this. nature." 

t The .natural and necessary effactof 
. such a practice upon·, the .,minds of 
judges possessed"of discernment and 
candout, is to make them extremely 
su~piciou5 of all the e\,ident·c tending 

t~ the same conclusion with the forged 
e\'idence; parol testiniony in support 
of it will be little regarded; the forgery 
of the written evidence contaminates 
the testimony of the . witnesses in 
favour of the party who has Jllad~ use 
of that forgery; anJi nothing will gain 
credit on that side~ but either' d~ar 

, , . 
and conclusive written evidence; free 

, . 
from suspicion, or the testimony of 
such a number of respectable, dis
interested and consistent witnesses, 

.' 

speaking to decisive and circums~IJt~nl . , 
fucts, as leaves no room to doubt .of 
the certainty of their knowledge, and 
the truth of their assertions'; 

On the other han'd, the proof 'of a 
forgery, such as has. been dest,:ribed, 
must alsu. have .the effect to glji!1 It 

more ready admission ~o the evid.ence 
of the other party. If that evidence 
be consistent, if it be establishetI' 'by 
the concurring testimony of ,8 crowd 
of witnesses, and supported by vnriou~ 
articles of written . and unsuspected 
evidence, ,the .bias· of a fairmin~ will 
be t(ltally in favour of the party pfO.o 
ducincr such authoritics,llnd agninst 
that.;hich had been.obliglll to. ha\'o 

• 

recourse to .the forged evidcncc.'~ 
(g) Supra, 53. . 

• 
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infer whathiifconduct was, froDl the 'motive by 'which he was 
kriown. to be itifluericed~ In criminal cases;, proof that the party 
accused \vas influenced by-a Btl'ong motive of· interest to cOmmit 
the 'offence :proved to 'have -been committed, although-exceedingly 
weilk arid inconclusive in itself, and although it be·a citcumstance 
which ought neVer to operate in proof of the corpils delicti, yet 
when that-has once been eStablished aliunde, it is a circumstance 
to be considered in conjunction'with others whichplain1y tend to 
implicate the 'accused (h). 

Again, presumptions of great importance, eSpecially in'crlminal 
proceedings, arise frequently out of the connection bet.ween the 
acts of a party, and-his intentions, consciousness and knowledge. 
That a rational agent must be taken to contemplate and intend 
the natural and immediate conSequences of his oWn act, is a pre.. 
sumption so cogent as to conStitute rather -a ·role of law than of 
mere evidence (i). Again, the usual connection between tlie 
conduct of a criminal agent and the supposition of his guilt, are 
of too obvious a nature to be dwelt upon- rIte seeking for 
opportunities fit for the occasion; the providing of poison, or 
instruments of violence, in a secret and clandestine manner; the 
subseql~ent. conceahnent of them; attempts to divert the course 

_ of inquiry (k), or prevent investigation as to the cauSe of death 7 
not, unfrequently excite just cause of Buspicion: above all, th~ 
restless anxiety of a mind . conscious of guilt very frequently 
prompts the party to take measures for his security which even
tually supply the strongest evidence of his criminalitY. 

-

In judicial investigations,_ as_ well as .in, the ordinary course of 
life, that is.more or less -probable and likely, and is therefore, ill 
a greater or less'degree, an inducement to belief, which more or 

. (h) On the other hand, the totnl 
absence of any apparent motive must 
wwnys opertite strongly as 11 circum. 
stance in favour of the accused, espe.
dally where tbere is no !-ellSon to 
-apprehend any unsoundness of in~ 
_ tellect. .A. fmiori, does the principle 
--operate where thesupp0ged ogent \VB! 

Dctuated by cllntrnry motives. -And 
;even in C:iil'e~ which involve _11 conflict 
ofinotives, such arfinfunticide, \vhere , - ' 

natunil feelings eDdie olle hnndnre 
opposed tiia -desii·o ofitvoidiiig sholl\o 
und detection ooille bther; tlio fn!'III':r 
are necessarily tntitlcd to the highest 
consideration. 

(i) See VOl. II. tit.INl'ENTION-, 
1\I.\1.ICE. 

'(k) I have remarked that persoD9 
-(If the lowest classes of society, before. 
the commission.of p,emeditated-mur
ders, Dot uofrequeotly throw oilt somo 
dark and' mysterious -hints as to -the 
death of the intended victim. This ~ 
a: 'clrcum'stance which htpprehend ~ 
'to be nUrillilted!priiicipally'to dii 'ex
pectnti'ln ,that 'by this menna Jess of 
surprise nnd of inquiry will tbke place 
'when tllf:i criilie' hIlS 'been 'uctom:' 
l'lishcll. -:" .- - ,.1 
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Jess 'agrees with former observation. This is a ground of assent, , 
warranted as welL by philosophy as by orditlary ,experienc,e. . It 
is probable that whatever l1as happened will again; llappen un~er 
siJnilar.circumstances, however ignorant we m~ybe, of the,nature 
or necessity of the conn.ection; the very frefluency of the as'socia-

,tion is.' evidence of the .conn~tion; there is no association 
whatsoever, whether it be moral, natllra~ or artifidal, whether it 
depend on the nature and constitution of the hll~an,.mind1 the 
Jaws of nature, or t~e artificialmBuuers and .habits of society, 
which·, is not rendered probable in proportion to the .frequency 
and constancy of the connection. Hence it is, that where circum
stances found to ·be usually associated with the fact in question 
nrc known to exist, sllch associations are connecting links between 
the known circumstances and the fact, and render its existence 
more or less probable (l). On the other hand, it i8 scarcely 
necessary to remark, that experience of the usual or constant 
disunion of particular facts and circumstances necessarily renders 
their future·association unlikely and improbable, and is a.proper 
inducement to .disbeliefmol'e ortess strong according to circum
stances. 

It is further to be remarked, that the force of evidence resulting Absence of 

from the conc~rrence of, ~ircumstances de?e~ds not merely upon ~;~~r~;~o a 

the degree of Improbability that those COInCidences were merely dilTeren,t 

I d ~ , b fr I al 1'· b . bU' conclu'Jon. casua an 10rtmtous, ut equent y so upon t lilt Impro a Ity, 
compounded with the further improbabiJity that another hYPer. 
thesis is true which is not supported by any circumstances. 
Thus in a criminal case where all the circumstances of time. place, 
motive,· means, 'opportunity and conduct, concur in pointing out 
the·accused:as theperpetratol' of an act of violence, the force of 
!;uch circumstantial evidence is materially strengthened by the 
'total absen:ce of any trace or vestige of any other agent, although, 
:had any oihe:- existed, he must have been connected with the 
.perpetration of. the crime by motive, means and opportunity, arid 
rbycircuQlstances ,·necessarily ,accompanying such.~, . which 
'Usually leavemanifust traces behind,them. 

In estimatinO"the force'ofa' mimber'of~circumstances tending Dep~ndcnt 
:to the proof of the disputed fuct, • it is of ess'eiltial importance to ~:~d~~e-. . , , . circum· 

. ,..,:. . •. ' stllllCes. 
, (I) A,striking instance to show the a single lossil bone of an aUlmnl whose 

:extent. to which· philosophical. infer- , very, speCies, is~xtinit! ~ ,skilful; ~Da:' 
~Cesl mllYf be carried by means· qf .tomist is able to rppr~sent,the,onglDnl 
.careful .obtlervlltio,n . and. nnniogicnla~~~nl p,~~~ect, ill; all ~~~ i>arts,.:...s~o 

• 

fca~oDing, may ~Q<derived .from thl) <;:UviCf'S J::ossil ~te~u~~. .,. 
science of cowparnth'c anatomy, Fl'OJU ' •. 

• 

, 
, , • " . • • • 
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JlldePI'II- c'onSlderwMthertbey be;depehdent 'odndepend~lit. ,'If tlie!ftl<!ts . 
dencyof ' 
Ihe circum- A. B. C. D. be so essential to the particular inference ·to' ,be ' 
~ta~~~,:;::' " a.eriv~a lfrofu them' ;wl1lID;'esfablishedr that the -failute'm' the'plloof 

-

',;., "') of !hn~,: iMe #6iild destr6y") the~ litifel'enctn~lidgethet,l 'ihey. ,are ' 
" aepen'd~nt facts 'f 1 if;·· on: , ah'e' oth~t 'hand, notwithstanding the 

iailUNl,jmproof.of one-or more of those facts, -the rest-would still 
afford the same inference or probability as to, the' contested fact 
frhici~~tli,e~(:did 'before~ they ~ould .~.e: proP7rly termed'indepell: 
'~~~~.,f.lC:lts (m). The force ,of a partIcular mference dmwn froUl 
a num.ber of dependent facts iSJ;1otaugmented, neither is it 
~iininished, in respeCt of the number of such dependent facts, 
provided 'they be established; but the probability that -the infer
enceitself rests upon sure grounds, is, in geneml, weakened by 
,the ,multiplication of the ,~umber, of circumstances essential to 
Jhe,pro\>f; .for the greater the number of circumsbinces essential 
to , the proof .is, the greater latitude is there .for, mistake .or 
deception. ' On the other band,where each: of, a number of 

'independent 'circumstances, 'or combinations 'of circumstances, 
tends'tb the same conclusion; the pr<lbability of ,the truth of the 
'~fac(isp'ec(!ssanly 'greatly ihcreased ~J,l prpportion, to.the number 
"or tiio~~'inde'penderi(Circumstances(n).. . :. . :','".''''i: ..• :.' ',~ \' .: . ' ," . . '. ., 

"d' It seems to have been considered,·that even mere co~ncidence8, 
, althoilgh" not· of 'an' exclusive nature; may by their number and 
Joint'o~~Witibh be suffiCient' to constitute a conclusive proof to). 
)Lrar~lY;,~~?,we+e~·,happens in pr~wtice; that circumstantial proofs' 
,:~o;psi!lt "pu,l'ely, ~ mere natural and mechanical coincidences, 

, ' .il : , 

" Am) Qunndo Ie prove di U~ fatto cording to Beccaria, chnp_ 14 :P05-
, Autte dipendo/lo egualmente da unn sono distinguersi Ie prove di un reato 

\' SOlll, .i~, !luQleto,d,elle prove ,non ,au- in perfette cd in imperfette. Chiamo 
mente n(.! ~minuisce la probabilita del perfette quelle che escludono In possi

, ,(\ltto, perche.,tu~to ,iI.loro valore si bilita che un tale non sin reo; chiamo 
,.J:es,olve. !~el, ,valore di quella soln da imperfette qllelle che non la escludono. 
"cullli~~fJPo. Quando Ie prove sana Delln prima anche una sola e sufli-

, . . 
, ,fudipeDdenti, I'una dnll' ~ltra, cioe ' ciante per In condanna, dillle1iecoDlle 
.,qu!IAdo gli,indi~i \Ii ,provallo altroDde tante son necessarie quante bnstin~ 
:,~~dl\f.ie..s~ssi,q!lanto .. pr,ove. a formarne IIna perf etta, vale 'a dire 

, .,1Ii.lld~u~ono t~nto p.i~.~resce.la,pro- que:se'per ciascuna di.queste in par. 
,.JJn~i1i~J.d!1lfa,~\~,· p~rc}leJa fallaeia'di 'ticolare t), TWssibile 'che uno non'sia 
" lynn. prqva :lIon iQfiuisC;espll'. altrn .. ,feo;! per l'unione,loro' nel medesimo 
,JJecqlri~, 5.,14., . " " ,~'impossibile"cbe non 10 sis • 

. ""An) liiffll,pot~ (E)-;, .:, Beccaria, s.~4'''·Si~ula'levia sunt . . , -. . ., 
!' '. , (Q)Mut~~3)us d,e .Criw,.: ,Possqnt i IlLco~,mul~i~~"pn~versa v~ro, J,locent 

f. div,ersa gen~ra.,it!\., c;i>pjungi, I;I~ "q~re ,,~~iami sr no~ ,!-!t fti!milw~;).tn~en, ut 
sillgula non noccrent ea univers8 tnn- grandine. QuinctiJ.· , 
quam ~grrindol ieurn .opPl"imurit'-:· Ac-:. .~. :;r '." ,1.1,···U·:- (:-._'; ,.;,,:, . 

.. 
• 
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\Ulconnected with, a~y-.. of, a!.~q~l i Il.lJ.tllre. ~d; CQn~lusive;ten- . 
, 

, , • • " • J" ., " , , ' d ' ency . .... r j) I II .~. .j, '.\ ,"-" 'I' • '. 

:, j, The probability derived! frOIw~h.e, PQncurrel!cf',of anpmber of Force or 

inde~dent propabilities'in¢~~~ not.in,~ ~erely cu.mu~at~ve, ~~~~:~Ji~ 
but macompounded !pld:~liultiphed 'prQPortlOn (p). ,This,.ls a ties. 

" , 

j (p) According to 'the' principles of would Iie,to the probllbilityagninst it 
pure abstract matbematical reasoning, '~s 7 : J. , 

the probability arising from the c()n~ Again, if t~,e probabi~ty in ,f",vour 
~url'ence of n number of indep'e~den,t of a p.articular fact, arising from t~e 
circumstances, each of which induces testimony.of A, were to the probabi. 
n probability in fuvour of a particul, ar .. '.' 

lity against it as a: m ' a, and so on, 
event, is compounded of all thll proba~ 

85, to the testimony of B, and C, the 
bilities incident to the individual cir-

prohability of die fact from their 
cumstnnces. W hen, therefore, the 

u'nited testimony would be to the pro-
circumstantial probabilities ~re each , 
considerable, the cOlIIlJound probability bability against it ~s a • b • c to m a 

, , • " '1'" • 7 ., " 

ia favour of the event increases by a • m b • 1/J c. And if m: 2 and 
rapid progression; If the circumstances' a - 'b _ c = 1, the ratio would he 
,.A, B, C, severally induce probabilities that of 1 : 1; that is, their united' tes
in f!lvour,of pn event represented by timony would pl'Oduce no ill.crease of 

• "; ,b. ~, that is, if in everym pr.obabilitY,in favour. of, ,~~eJact. '\ I 

':::ses~he ~irctimstanceA' neces'sa- Such cOII~idewti;9r8 ,~~it,but,o~;a 
, v~ry. vartial ~.1,1~ ,limit.e~ applica.Hon in 

rily involved the event in question the investigation of questions' lirisirig 
a tlines;:and excludiid it m 'a times,' 'oot of tbtFtommon concerns oC life. 
nnd 'so on, and :the' circumstances The,basis of: allsllcb,C!llculatioD~tis a 
A, B, C, were wholly,indepenqent ,of comparison, of al,I ,~he d,i!.e~ept,c~~r5 
eapb other, then thep~~bal:i1ity ~f ~~ic~, involve" t?e, {l~rtic~I~~J eV,e,ot 
the event, arising from the happening WIth tbose whlcb e.xcliJde it~ which 
of all the~e circumstances, would be " 'nssumes the possibiiitY0l'reshl\'iilg all 
to the probability against it, as m 3 , possible cases, which eithe.r involve 
, ' b' " .. , . ," , or exclude the event,'irito a definite 
m, ,a • 'm " m "c, to, m '. a. number' of the one class and of tbe 
m.:.....b • In c. ' , other, each of which is equally likely 

." If th~ :witnesses .A, il, C, borEl tes- to happen·.' Tlie most compli- . 
timony, to independent fucts, each of C8ted and laboured analytical results 
.which, if true, involved tbe t~uth of on' the subject of probabilities, a're 
a particular event, and A were, the little more than modifientions of 
witness of tru* in a cases, and his . this comparison. It is obvibus,' upon 

testimony were false in m , (I cases, 
and so of the ,testimony of B, and of 

, ,C, then the, probability of the' event, 
!arising, fromtbeir, joint, testimony, 
",would be to the probability against it 
dn the ratio above expressed. 
, .. 

:', ~And 'jf m": :a"and a: b=c= 1, 

I tlie' probability in favour of the event 
" , , , E , 

the slightest consideration, thitt tho 
probability of errol' or mistalie'orl' (he 
part of a witness, . or of his' Jionesty 

, n~d sincerity, usually' admits 'of '00 
5uth comparison; still less' cnn 'the 
complicated transactions of life, de
pendent as they are' upon an almost 
infinite variety of circu'mstances Imil 
motives;'bcsubject'ed to'such an ana-

, , 
., ," f • '1' ',,' ',' 

• , Wood's ,Algebra. La Place, Theorie Annlitique des Probnbilites., ' 

, 
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,consequence derived from 'pure, abstract mithmetical,principles • 
. 'For altlwugh no, definite ,arithmetical.ratio can be assigned to 

'eachindependent probability)' yet ,the prillciple'ofmcrease must, 
, , , .. , , , 

, . , 

, lysis. "But the principle 'mllY no doubt 
operate by, way of app~oximati,on, 
nlthough the concurring probabilities 
may adm~t of no numerical nie~u\"e'; 
on'd whenever probabilities are' dedu
cible" froin 'inaependent circumstarices, 
the degree of probability must neces
sarily be, multiplied by, their concnr
rence. In criniinal'cases, hov,;ever, it 
15eems tO'be perfectly clear inprincipJe 
that ,the "conjoint effect 'of 'circum
stances which individually are incon
clnsive in, their nature,,-cannot-in,-its 
nature be conclusive, unless the result~ 
ing 'probability be indefinite, and e.'(
ceed the powers of calculation. Where 
mere independent and unconnected 
circuinstances are in their nature'iln:. 
'perfect' and inconClusive; the degree 
'of probability which results from their 
'united 'operation, tilthough 'greatly 
increaseilin qegree,' must· still 'in' its 
;mittire be 'aefinite and inconclusive, .. 
'Illld therefore inadequate to [he pur;' 
:puses 6fcoriviction. 'Let'it, f01' in
stance,' be s'upposed that .d. is rol>bed, 
'nnd 'that the contents of his purso 

, 

'were'onc'pimny, two sixpencesJ'three 
~hillings; foul' linlf~crowris, five crowns, 
5ilthalf-sov~reiglls and seven 'sove-

, 

reigns, aild that a person, apprehended 
'in the same' fair cr'market 'where the 
'robbery takes place,ili'fouriJiil posses-, ' 

sion' of the same remarkable combina-
tion of coin, and of no other, but that 
no part o'r tho coin can bo identified, 
and that no circumstances operate , 
against the prisoner except his pos-
session of the same combination' of 
coin: here, notwithstauding; the 'yrJry 
cxtraordimiry coincidences as to the 
number of each individual kind of 
coin, although the circum&tances raise 
II high pr~babilityof identity, yet' it 
~sti1l is ono of 11 definite and inconelu-

• SIva nature. , 

,On the other hand, evidence of '-
conclusive nature and tendency is re
stricted by no limits of mere probn

In the case of the ordinary 
presumption, that im admission of a 
fact inade by n party contrary to his 
obVious interest, is truly made, the 
probability that the admission is true 
far exceeds the limits of mere nume-, , , 

rical comparison. III somo instarices 
mere mechanical coincidences are of 
this description. 'Thus, in lhe ordinary 
case where cloth is cut 'and stolen 
frOID a loom, the perfect coinCidence 
~etween the cloth found in the pos
session of the pri~oncr mid the rem
nant left behind, is of this description i 
the probability' of identity" arising 
from the perfect coincidence of the 
severed threads exceeds tho bounds of 
arithmetien} calculation, and deprives 
the mind of all power of nttributing 
'such 8 series of coincidences to mere 
'accident. 

But even incrintinni cnses, where 
a high degree 'of' probability 'results 
'frorn repented 'coincidences, ' although 
'tJtat'llrobabUiWbe of 'a 'definite 'nOlI 
,numerical, nature, such .coincidences 
may, in conjuncliun \Vith'others, 'con
stitute n complete and satisfactory 
'proof. Thus, in the case nlready,sup
'posed; of a ,singular' coincidence be
-tween the quantity a'lIddescription of 
'Coin stolen 'with ,that: found in, the 
'possession of- the prisoner#' althougb 
,the·fn~(", t~ken,!nakedly 'and alon,e, , 
'without any collateral evidence, would 
in principle be, inconclusive, yet, if 
cot'JilJed 'with itircuinstnnces. of 'a con-' , 
c:hlsive,tendenoy,\'such liS ,flight, con

,cenlmllDt of ,t~e; ~o,nIlY, fW30 at,ld 
~Lb";cated stnteDlents .as to t~~ po~:; I 
session, it might niFor.!" strong RIIlI • 
pregnant evidence of guilt' for tho can-

, sideratiQI\ of. the jury • 
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obtain·whereverindependentprobabilities in mvour' of·-an event Foree or:, 
concur, 'although they cannot· bepre(!.is~ly'measure? :by8p~be~r '~~~~~l~t 
numbers; :and'even<although'every distmct'probablhtywhich \ IS tiee. 

of a conclusive tendency 'exceeds every merely definite ·numerical 
ratio. . 

It is,however,.tobe remarked, that 'wherever mere inconclu
sive probabilities .concur, the result, however the degree :ofpro::
bality may be increased by the union, will still. be.. ofa 4eilnite 
and incouclusive nature. And hence it seems, tbat .. in criminal 

• 

c~ses the mere union of a limited number 'Of independent cil'cum~ 
stances, each of which is of an imperfect and inconclusive nature,. 
carinotafford a Just ground for conviction. 

On the other hand, the forc3 of circumstances of a conclusive 
• • 

nature may be greatly eonfirmed and strengthened by their com· 
bination with other and independent circumstances, which render 
the fact probable, although the latter be in themselves of an im
perfectllnd inconclusive nature. Again, it is to·be observed; that 
although in the course of judicial proofs the number of con~urring 
probabilities is usually limited, yet that cases may be put· where 
the number and extent ofthe coincidences are so great as to ex
ceed: all definite ·limits, and where, consequently, ·the ·resulting 
probability is of a conclusive nature-(q). . 

It is to be remarked, th~t in· thus referring to the doctrine· of 
numerical probabilities, it is the principle alone which is.i~tend~d 
to be applied, in order that some estimate may belormedQf the. 
foreeof independent and concurring. probabilities •. ;The. notions 
'If those who have supposed that mere moral probabilities. or , rela-
tions could ever be represented by numbers 'or:spficeland tllusba' 
subjected to arithmetical analysis, cannot but be regarded' ·as 
visionary and chimerical. '. .' 

• 

. From this short view of the subject it appears .to be.esl'lential Basisofcit, 

to circumstantial proo~ First, that tke. circumstances from wltielt. cumsta.lJce8. 

Ike conclusion is drawn should befull!J establisked • . If tQe' basis 
be llDsound, the superstructure cannot be secure. The party upon 
whom the burthen of proof rests is bound to . prove every single 
circumstance which is essential to the conclusion', in the same , . . . 
manner and to the same extent as if the whole issue had rested , , . . 

llpon the proof of each individual and essen:tialcircumstance. ·It 
is ohviousthat 'proo£' of this nature is more, strong and cogent 
where·the circumstances are numerous, 'and 'derived' from many 
different an~ independent-soui'¢es, than where they are'but few, 

• i" "'. " .' 

• 

: ':,"1' • • - -
• • • • • , . • 

(I]) . S.ee the preceqing Note. 
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~l'Oorof, and depend 'on' the credit and testimony of one or. two witnesseir: 
ItJfCOm--)-·, .• " • " 
stance5.. Wuere"all the ,Cll"cumstances rest -on the testimony.of a slOgIe _ 

. - witness the evidetice can'never be. superior to ;the lowest degree of 
direct )evi~eIice",arid must frequently.. fall, below. it.: :for in addi .. _ 
tion to the question whether the,witness was faith-worthy, another 
question would alise, that ·is, whether the inference was correctly 
drawn from the facts ,which he was supposed .to prove. 
. It is obvious that the number of circumstances stated bya 
witness· does. not add 'to . the force of his testimony, unless they . 
be such as admit of contradiction if his testimony be false. 

!'fumber of . The ,nnmber of circumstances is not only essential, inasmuch 
~:~~~~~ as it repels any suspicion of fraud, but from the consideration 

that the greater the number of circumstances is" the greater will 
be the certainty as to the -conclusion deduced. . A few circum .. 
stance~ may be consistent with several solutions; but the whole 
context of circumstances ·can consist with one hypothesis only; 
Rnd the wider the range of circumstances is, the more certain will . 
it be that the hypothesis which consists. with. and reconciles them 
all is the true one. . . : 

Fulle cir- . Although all facts and circumstances connected with the sub •. 
cumatances. ject-of inquiry be admissible in evidence to explain its. -nature,. 

and although all facts· must necessarily be cOI;l.Sis~nt with truthj. 
yet it is ·to be recollected that facts themselves maybe simulated 
and fabricated ·with -a view to deceive and mislead..Such 
facts, ·howevel', are necessarily exposed to great danger of CleteC:
tion, from the obvious difficulty of uniting· by artful means that 
which is false with that which is genuine, and thus 'substituting 
a false and artificial for a real consistency and context. of circum-

• 

-

stances • 
-

The great difficulty of p'ractising frauds of this description, and -
their liability to detection from a careful 'examination and com
parison of circumstances, will be best 'elucidated by. a' few ex
~mples. Attempts at this kind of deception' have not unfr~. 
quently been made with a view to conceal the crime of murder, 
and in order to produce belief that the party died from natural or 

• • 

accidental causes, or was felo de se; in the detection of such im· 
• • • 

postm,"es the. testimony. of medical practitioners cannot be too 
highJy)~pprecia~ed. _ . . . ' . 
.. The,. ~elIl1ll'ka~le ; .cas~ of Sir Edmu~dbury . ~odfrey ~ay, be . 

cited as an instance of .this kind (r). The deceased was found in 
... J.;.I •• ; ,.~ .• ', "I " '. ," \ .,' '., .~ I;' 

a ditch at Chalk Falm, in the neighbourhood of London, his own· 
I .. -• • • • 

~ i ," . - • • • 

-(r) In the State-Trials. . 
• 

• 
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sword"passing through" his!' body/sol that-the . end, 'projeoted two Folse tir

hands' breadth, ,behind·' the' back; 0 his ,; gloves"'and I sOm'e.'othef tUmat~ll:e,~ 
things were laid on' the bank, ' so'as to excite a', belief that he had ' 

,destroyed' himself. . But there waS'DO blood about theiplace,.and 
upon drawing the sword out oHhe body no . blood ~followed.·, The 
body was discoloured and bruised, and the neck so'flexible th~t 
tbe chin could be turned from one shoulder·to the" other •. , The 

o deceased had in fact been strangled. . 
.. In the State Trials a very singular case of. the same.'descrip
tion is also mentioned, of a woman who wns found in 0 bed with 
her throat cut: her husband's relations (the husband being ,ab
sent from home at the time) occupied/the apartment adjoining 
to the chamber of the deceased, and there, was no access to, her 
chamber but through their apartment. 0 The relations who thus 
occllpied·theadjoining apartment, had arranged matters s9·that 
it might be supposed that the deceased had· destroyed herself; 
,but one circumstance amongst others was. conclusive to destroy 
·this supposition;' for on the lift· hand of the deceased was' obaerved 
the bloody mark of a left hand, which of course could not haye 
been that of the deceased... '" " I.; . o. .' i; . 

. , , 

o , 0 0 , .... 

, 

'. Another instance; cited ina lately published· and'able work on .. J ",',' ,.. • 

Medical Jurisprudence (s);!is to this effect:' . kcitiien of , Liege 
o was 0 found shot, and his' own pistol was! d.iscovered lying' near 
him, and no' person had been seen to enter or :leave 'the ·house of 

··the' deceased;, from these circumstances it was concluded that be 
. ·had destroyed himself,' bilt. on examinirig. the.ball by which ',he 
had been killed it was found to be too large to' have' been dis
charged from that pistol,. in consequence. of which suspicion fell 
'upon the real murderer. . "1 • 

, Secondly: It is essential that all the facts 'should "bi/ ~on- Consistency 

ststent with the hypothesis. For as all th~gs which' have hap- :~l~~::CI5 
pened were necessarily congruous and conslStent,it follows, that hypothesis. 

'if anyone established fact be wholly irreconcileable with the 
hypothesis, the'lat~er cannot be true. Such an "incongruity and 
inconsistericy is' sufficient to negative the liypOth~sis/ eveli'al-
tb'ougb 'itcoincide' and . agree with 'all tne other fact\; aridJ cit~\iii1-
'stlhices of 'the case' to the'minuiest' ex'tent:"p'n'doubiedlY':8UC~ 
. a':l intimate; coiI},cidence in o~er i'espects would"'j~t@~est.!the 
nepe8s1ty" o'r"mvestigatingtfihe truth or'ihe"'inedngruotls!'cir
~hmstances with. great 'caution;" yet' if !th:e incongruity 'cwmot 
11 ~! t' . ,(. , :. ...: . . .• . • ' ! . .!' , : ~. (. l I," j ~ t .' •. , 

. <"'~\ 0-'.', . 

(8) By DI'. Paris and J. S. M. Fan- the same subject, by Dr. Smith and 
blunque. See also the publications on .. .l)r •. Male. 

o , • • 
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eventuaUY;.bey remo.v.ed; the, hypOthesiS: mllet'fnl1,; although no 
other en.a. be .suggested ~t). . '.' . 
. Thirdly: It is' essential ,that tke ,ciTcunu;tancds/wuuJ.be oj. a 
conclusi:v~natur.e..and tendency. Evidence. is always indefinite 
and inconclusive, when i~'raises no more than. a limited· proba
bility iUfavour of.the fact; as compared with some definite proba~ 
bility against it; whether. the precise proposition can or cannot be 
ascertained. . It is on the other :hand of a conclusive nature and 
tendency, when the probability. in favour. of the hypothesis ex
ceeds all limits oran arithmetical or moral nature. 

Such evidence is always insufficient, where, assuming all to be 
proved which the evidence tends to prove, some other hypothesis 
may still be true: for it is .the actual exclusion of every other 
hypothesis which invests mere circumstances with the force of 
proof.. Whenever, therefore, the evidence leaves it indifferent 
which of several hypotheses is true, or merely establishes. some 
finite probability in favour of one hypothesis rather than another, 
such 'evidence cannot amount to proof, hO'Yever great the proba
bility may be. To hold that any finite degree of probability shall 
constitute proof adequate to the conViction of an. offender, would 
in reality be to.as!i"ert, that out of some finite Dlnnber of persons 
accused, an innocent man should be. sacrificed for the sak~ of 

, , 

punishing the rest; a proposition which is as inconsistent with 
the humane spirit 'of ,our law, as it is with the suggestiolls of 
reason and justice. The maxim of law is, that it is b~tter. tha,t 
ninl?ty.nin~ (i. e. an indefinite number of) offendet.:s sh()1.Jl~ 
escape, than that on~ innocent man should be condElmned., 

Thus, in p~ctice, where it is certain that one of two individuals' 
committed the offence charged, but it is uncertaj,n whether th~ 
o~~ or t4~ 9~~e,r V(l!S . ~~ guilty agent, n~ither ofth~In can be 
c;:onvicWd. , . -. . 

The principle extends to all cases where the ultimat~ tendency 
of the evidellce is of an inconclusive nat~re, that is, where admit-. ~ . ,..... . , 
tmg all to Qe ,pr~)Ve4 wh!ch tJ1e evidence tends to prove, the guilt 
o( tP.~. acc~~e4 wopJ~ be left either wholly unc~rtain, ~rdependent 
upon tlODle merely 4~fini~ probabijity ~u). 

(t) It was on this principle that the 
French philosophers opposed N:ew
t.olJ.'S system of the world., Tbey 
objected that the calculations fOnlled 
upon' his hypotbesis made th(i'motion 
of the, ~oon'5 ar~ides b!1t one half as 
grent 8S they' were pro\'~d to be by 
:lctualobservation. It wus afterwards 

discovered that the error was in Dll" .. .' . . " . .. ' 

glecting II tangcptial force in tile cnl-
clliution; ond ~t was founll tlmt when 
this was taken into tbe account, the 
th~oretical result coincided with tbe 
fact. 

(u) The very remarknble cnse of 
1\1... Barnard, who "liS tried 011 :n 

• 
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It is very possible, indeed, that· mere coincidencesmaY'beso Conc1UJ1'8. 
numerous, as by force of multipliedprobability-toexc1ude. all Icndcncy •• 

reasonable doubt; but this can never happen in the absence of 
circumstances of a conclusive tendency, unless' the probability 
be increased to an indefinite extent beyond the reach of mere cal-
culation. Whenever the probability is of a definite and limited 
nature (whether in the proportion of· one hundred toone, or of 
one thousand to one, or any other mtio, is immaterial); it cannot 
be safely made the ground of conviction; f6r to act upon it in any 
case would be to decide, that for the sake of convict~g many 
criminals, the ·life of one innocent man might be sacrificed. 

The distinction between' evidence of a conclusive tendency 
which is sufficient for this purpose, and that which is inconclu
sive, seems to be this: the latter is limited and concluded by some 
degree 01' other of finite probability, beyond which it cannot go ; 
the former, though not demonstmtive, is attended with a degree 
of probability of an indefinite and unlimited nature. . 

. It frequently happens, as has been seen, that where the evi
de~ce of the circumstances attending the transaction itself wonld 
be imperfect and inconclusive, it derives a conclusive nature and 
tendency from a considemtion or the conduct of the accused. 
The ordinary motives of self-preservation and self-interest, com
mon'to all mankind, furnish the strongestpic:mmption that a 
party would explain, by statement at all events, and by proof 
where it was practicable, such eviden~e as tended to his preju
dice. Hence it is that circumstances, which abstractedly consi
dered would be inconclusive, acquire a conclusive character and 

chnrgeof sending a threatening letter 
to the Duke of Marlborough,affords 
an iIIustmtion of these positions. The 
Duke wna twice required, by lettw, to 
lI!e~t .~/)e, wri~er, apd 011. ~oth o\=cn
sip)ls wqs tnet by ~he prisuner: tbe 
one' plnce or ossignntion WIIS nellr II 

particular tree in Hyde Park; the 
olher, in nn aisle of Westminster 
Abbey. That Mr. Barnard should, 
by mere accideat, have been at both 
place:; at, tbo very time nppohlted for 
the meeti!lgs, wns certaillly most re
markable: . yet, notwithstanding the 
strong degreo of suspicion crented by 
6uch"coincidences, they were clearly 
insufiicient, without morc, to warrant II 

conviction. The prisoner was, never
theless, Pllt upon his defence, and pro
duced .evidence to show tbn~ tltollo 
coipci~CIlj:~1t were, purely accid(jllt!ll: 
perQaps tqe r~ql cl!l~, tQ the t1'l\n~n,,
tion may be this, that the prisoner was 
a party to the transaction,' although 
no renl intention 'existed of profiting 
by the. contrivance. The rank and 
situation of the prisoner in society, 
and the obvious impossibility of his 
ev,er enjoying that which he demanded, 
nre circumstances strongly te~dilJg to 
exclude such a supposition, and the 
nature and ~tyle of the demand ren
der it probablll tbat the real object of 
tho writer wa& not personal grunt ' 

• 

• 

• 
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Conclusive tendell,cy from, the silence of the adversary, or his failure in 
tendenoy. attempting to explain them (x). . 

Exclusion 
to a moral 

• certnmty. 

Where the evidence to prove larciny consists in the recent 
possession of the stolen property, it is in itself imperfect and in. 
conclusive. But if the evidence of possession be coupled with 
the consideration, that the party charged, having it in ~is power 
to account for the possession, if it really consist with his innocence, 
either refuses to account for the possession, or at~empts to impose 
a false account, the evidence is then conclusive in its nature and 
tendency, and is proper for the consideration of the jury. 

Fourthly: It is essential that the circumstances should, toa 
moral certainty, actually exclude every llypbthesis but the one 
proposed to be proved. ' 

The corpus Hence results the rule in criminal cases, that the coincidence 
~I;:!v~d.st of circumstances tending to indicate guilt, however strong and 

numerous they may be, avails nothing unless the corpus delicti, 
the fact that the crime has been actually perpetrated, be first 
established. So long as the least doubt eJcists as to the act, 
there can be no certainty as to the criminal agent. Hence, upon 
charges of homicide, it is an established rule, that the accused 

• 

• 

• 

shall not be convicted unless the death be first distinctly proved, 
either by direct evidence of the fact, or by inspection of the body: 
a rule warranted by melancholy experience of the conviction and 
execution of supposed offenders, charged with the murder of 
persons who survived their alleged murderers; as in the case of 
.the uncle already alluded to, cited by Sir Edward Coke and 
Lord Hale (y). So Lord Hale recommends that no prisoner 
shall be convicted of larciny in stealing the goods of a person 
unknown, unless the fact of the robbery be previously proved (z) • 
The same principle requires that upon a charge of homicide, even 
when the body has been found, and although indications of. a 
violent death be manifest, that it shall still be fully and satis
factorily proved that the death was neither occasioned by natural 
causes (a), by accident, nor by the act of the deceased himself. 
In considering the probability of the latter supposition, it is to be 
recollected, that it is by no means improbable that a person bent 

(or) Supra, 499. 

(y) Supra, 52, lind Vol. II. tit. 
MURDER. 

(.r) Vol. II. tit LARCINY. 

(0) See the trilll of Spencer Cowper, 
esq., for tbe alleged murder of Mn. 

• 

Sarah Stout; St. Tr. The doubt which 
arose in that case upon the conflicting 
evidence,' whether the death of the , 
deceased hod been occasioned by mere 
occident, or by her own act, or by the 
net of another, afforded, as it seems, 
n decisive ground of acquittal • 
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on self.destruction would usc precautions to protect his memory 
from the ignominy, and his property from the forfeiture, conse·, 
quent on a verdict ofjelo de se(b). 

The force of circumstantial evidence being exclusive in its 
nature, and the mere coincidence of the hypothesis with the cir
cumstances being in the abstract insuffiClient, unless they exclude 
every other supposition, it is essential to inquire, with the most 
scrupulous attention, what other hypotlieses there may be which 
may agree wholly or partially with the facts in evidence. Those 
which agree even partially with the circumstances are not un
worthy of examination, because they lead to a more minute exa
mination of those facts with which at first they might appear to 
be inconsistent; and it is possible that upon a more minute in
vestigation of those facts their authenticity may be rendered 
doubtful, or may be even altogether disproved. In criminal cases 
the statement made by the accused is in this point of view of the 
most essential importance. Such is the complexity of buman 
affairs, so infinite the combinations of circumstances, that the 
true hypothesis which is capable of explaining and reconciling all 
the apparently conflicting circumstances of the case, may escape 
the acutest penetration; but the prisoner, so far as he alone is 
concerned, can always afford a clue to them; and though he be 
unable to support his statement by evidence, his account of the 
transaction is for this purpose always most material and im
portant. The effec~ may be on the one hand to suggest a view of 
the case which consists ,vith the innocence of the accused, and 
which might othenvise have escaped observation; on the other 
hand, its effect may be to narrow the question to the consideration 
whether that statement be or be not excluded and falsified by 
the evidence. 

, 

The recent possession of stolen property iA, independently of 
the conduct and declarations of the accused, or of his silence, 
very imperfect evidence ,of guilt; the apparent possession may 

(6) In n little lvork, intitled, The 
Theory of Presumptive Proof, is cited 
the case of Thomas Harris, who was 

'executed at York, for the murder of 
James Gruy, in the year 1642. Ac
cording to that statement, Harris kept 
a public-house" nnd was charged by 
his man-servant, Morgan, with having 
8trangled James Gray, n travelling 
guest, in his house; upon the testi-

monyof Morgan, aided by some cir
cumstantial evidence, as to the pri
soner's hal·ing on the same morning 
concealed some money ill his garden, 
the prisoner was convicted and exe
cuted, although flO 'mar/iS of'lliolenre 
appeared on the body of the deceased, 
and who had in fact died of apoplexy, 
DS appeared by the subsequent cou
fession of the witness himself. 

YOLo 1. LL 

Jllquiry as 
to oth~r 
IlypotheQC5. 



To the ex. 
clusion of 
nil r€a,on
able doubt. 
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have resulted fi'om the malicious act of some other person. In 
. a case, therefOl'e, where no act of concealment or assumption of 
property can be proved, and the accused is consistent in. denying 
all knowledge of possession, such a dcfence becomes entitled to 
the most serious attention, and exacts a most rigorous inquiry as 
to its truth or probability; where, on the other hand, the prisoner 
admits the possession, and attempts to account for it by a false 
statement, the necessity for such an inquiry does not arise (c). 

What circumstances will amount to proof can never be matter 
of general definition; the legal test is the sufficiency. of the evi. 
dence to satisfy the understanding and· conscience of the jury. 
On the one hand, absolute, metaphysical and demonstl"dtive 
certainty, is not essential to proof by circumstances. . It is suffi. 
cient if they produce moral certainty to the exclusion of every 
reasonable doubt; even direct and positive testimony does not 
afford grounds of belief of a higher and superior nature. To 
acquit upon light, trivial and fanciful suppositions, and remote 
conjectures, is a virtual violation of the juror's oath, and an of
fence of great magnitude against the interests of society, directly 
tending to the disregard of the obligation of a judicial oath, the 
hindrance and disparagement of justice, and the encouragement 
of malefactors. On the other hand, a juror ought not to COil

demn unless the evidence exclude from his mind all reasonable 
doubt as to the guilt of the accused, and, as has been well ob. 
served, unless he be so convinced by the evidence that he would 
venture to act upon that conviction in matters of the highest con
cern and importance to his own interest; and in no case, as it 
seems, ought the force of circumstantial evidence, where it is ade
quate to conviction, to be inferior to that which is derived from 

(c) A lamentable case occurred 
some years ago (I state from common 
report only) which strongly iIlustmtcs 
thp. necessity of exerting the utmost 
vigilance in negativing satisfactorily 
every other possible hypothesis, in a 
case of purely circumstantial evi
dence. A servant girl was charged 
with having murdered her mistress. 
The circumstantial evidence was "ery 
strong; no persons were in the house 
but the murdered mistress and the 
prisoner, the doorJ and windows were 
dosed aud secure, as usual; upon this 
and some other circumstances the 
prisonel' was convicted, principally 

• 

upon the presumption, from the stato 
of the doors Dnd windows, that no 
one could have had access to the 
house but herself, and she was accord
ingly executed. It afterwards ap
peared, by the confession of onc of 
the real murderers, that they hnd 
gained admission to the house, which 
was situated in a narrow street, by 
means .of a board thrust across the 
5treet~ from an . upper window of the 
opposite to an upper window of the 
house of the deceased; Rnd that 
the murderers retreated the same wny, 
leaving no trace behind them. 
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.,the testimony ,of a single witness, ,the lowest degree of dire~t 
ev.i"ence; ... . '~.' .'" " I', ,P',. " "'; , ,~, ~ . • ('f, ..... ~I •• '" " .".'. ' -' ," ••• 

;,J;..~~ly.: !t seems that mere circumsta,ntial evidence ought in no Circ~m. • 
. . b li d h d' t ' . . 'd h' h 81alltral tVI-.case ,~9" ,e ,r,~t ~, , o~ W ~re:,. lre(f ¥Jl~ p~~ltive ev~en~e, ~ lC dence ought 

I¢,gJIt hay.~ .~~J}. gir~, i~ :w~l~ully .)Vi9Ihel~. ~y the prosecut()r. lIoJ to;.upr:

Where direct evidence is attainable, circumstantial evi~ence is of !:'i~~Il~:.c 
,a secondary nature; besides, ale great excellence of ~ndi,rect 
'~~d~ce.,is its freedom frQm s,uspicion,. and no greater discredit 
:~ ~e:t~0WD: upon it tlla~ ,w.~~,ndirec~ evidence is.withheld. . . 

'. J;n ~sefJ ,9f c;o~~c~~g ,ey'~gen~e, the first ~~p in the proc~~s of Observl1-

)~qui,ry P.l~t,n~t~ly,~d .o~~9¥sly. qe !:9~~~in ~h~ther~e !:~Ri~:ing 
,app~t,!u.:~HP'~~~U;qcies ~d i~~qngruit~~,vru.~h ~t pl'ese~ts ~ay evidence. 

,n9~,wi~cou~ ,vj91~n~ ~. re!!.?~cil~f:I, ,;~md. if J}oj;, to wh3:t ~te~t, 
;an.~: in 'Y~at pa~~ul!lrs, the ,a~ver~e e~idence is irreconcileabl~; 
,a.n~ ,th;~n, ~y) cllre~~I; investigation, and cQxqparison, ,~o reject ,that 
~!¥.ch :is .. ,vi~io":S;; 'Jffi~ thu~, if it be practicable, to reduce. tIle 
w~~l~ to.: t~s.~iJll9.~Y I!~d ~ircumstances of ul,liform and cons~~el~t 
.~~~ncy~ ~') 0.:: ". .' ';1,. 

W.her~, *he testimony of directwitnesses is apparently at vari- Conflicting 

.ance,it!~s tQ ,b~ ;~pnsi~ered, . in . th~ 6.rs,t pJ~.~~, :wh.~~h~~, .theyb~ te5timDny • 

. Imt~ ~.al~ty recpD!!~I~b1e, especiaUy ;'Y~ere, there, is. JIO e?CtriJl.sic 

.~~p~ for suspecpng .error 01', fraud.13ut if their. statem~~~s 

.u]9n, ~xat;njp8:tioll be. found. to. be irreconcile~ble, it becom~s .~J1 
'~PQrtant d~ty"tp distingui~h between th~ ,miscqnceptio~ of, an 
,i1JY.Q~pt· ;witness, ,whieh may not affect. his general t~stimony, 
.aJ;lA ~lful ~nd co,rrupt. misrepresentations which destroy his cl:ec:lit 

• • 

,~tggether. The presumptipn of ,reaso~ as ,well as of law in 
fa,Y9HX of innocence, will attribute. a vari~ce. in testimony to the 
f07;Dler rather than the ~atter origin. Partial incongruities. and 
. di~f!'lpancies in ,t~s!:imony, .as to collateral points, are, as has 
been already observed, to. be expected; and it is for a jury to 
. determine whether in. the p~rticular instance they are of such 
It !;latu~ andcbaracter, un.der all the (!ircumstan<:es, that they 
!]lll-Y or cannot be attrib1,lted to. mistak,e. In estimating the pro-
ba9.ility of mistake and ~rror, and also. in deciding on which side 
t1J~ mi!itake li~s,m,uchmust dep.~D<!. on the natural talents of 

: ~hea,dverse witJ:lesse~, their quickqe!;ls of percep~ion, strength of 
.l!leIDoI:y, th,eir previous habits of ,general attention, or of atten
.' tion to particular subject-matters. A physician or surgeon 
.wQuld be much more likely to o.bserve particular symptoms or 
appearances in. a medical or surgical . case, and to form £i'om 
them correct conclusions, than an unskilful and inexperienced 
,pe!'f$Qn wO\lld be likelyJo do. Much also .must :depend upop 

L L 2 .. 
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a comparison of the means and opportunity which' the witnesses 
had for making observations, of the circumstances which were 
likely to excite and engage their attention, and of theil' reasons 
and motives for attending; and here' it is to be observed, tMt 
there is unimportant distinction between positive and negative 

, . 
testtmony. 

If one witness were positively to swear that he 'saw or heard 
a fact, and another were merely to swear that he was present, 
but did not see or hear it, and the witnesses were equally faith
wortby, the general principle would in ordinary cases create a 
preponderance in favour of the affirmative; for it would 'usually 
happen that a witness who swore positively, minutely and cir
cumstantially, to a fact which was untrue, would be' guilty 
'of perjury, but it would by no means follow that a witness 
who swore negatively would be perjured, although the affinna-

'tive were true; the falsity of the testimony might arise from 
inattention, mistnke, or defect of memory; and therefore, even 
independently of the usual presumption in favour of innocence, 
the probability would be in favour of the affirmative. If, for 
instance, two persons should remain in the same room for the 
same period of time, and one of them should swear that during 
that time he heard a clock in the room strike the hour, and the 

'other should swear that he did 110t hear the clock strike, it isvery 
possible that the fact might he true, and yet each might swear 
truly. It is not only possible but probable that the latter witness, 
though in the same room, through inattention, might be uncon· 
scious of the fact, or, being conscious of it at tbe time, that the re
collection of it had afterwards faded from his memory. It follows 
therefore, by way of corollary to the last prollosition, that in such 
cases, unless the contrary manifestly appear, the presumption ill 
favour of human veracity operates to support the affirmative. 

And further, when in cases of conflicting' testimony, upon a 
comparison between the witnesses in respect of the meanS and 
opportunity which they have had, of ascertaining the facts to 
which they testify, it turns out that the one class has had more 
competent and adequate means of information than the other~ or, 
that under the circumstances, the attention of the latter'\\raB not 
so likely to be so fully excited and particularly directed to the facts, 
this principle co-operates with the weight o(evideiic~ in favoti(of 
the former, in all cases where thm'e is roon, for cl:ror or mistake. 

The application of this principle supposes that the positive can 
be reconciled with the negative testimony without violence, and 
constraint. Evidence of a negative nature may; under'particular 
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oircumstances, not ouly be equal, but superior, to positive evidence. 
This must always depend upon the question, whethe~, under the 
p:lJ'ticular. circumstances, the negative testimony can be attri-

. buted to il..1attention, error, or defect of memory. If in the in
stance above supposed, two persons were placed in the room 
where the clock was, for the express pUl'pose of ascertaining by 
tbeir senses whether it would strike or not, there would be little 
room to attribute the variance between their negative testimony 
and the positivQ testimony of a third witness to mistake or inat
tention, and the real question would be as to the credit of the 

• 

witnesses. 
It is also observable that this principle is inapplicable where 

a. negative depends on the establishment of an opposite positive 
fact. Thus an alibi negatives the actual commission of a crime 
by the prisoner; but the evidence is of as direct and positive 
a nature as that which tends to prove his presence and actual 

• 

commission of the crime. 
. Wbcre the testimony of conflicting witnesses is irreconcileable, 
!IDd cannot be attributed to incapacity or error, it frequently be
comes a painful and difficult task to decide to which class credit 

• 

is due. And here it is to be observed, in the first place, that all 
those considerations which have been applied as tests of the 
credit and veracity of witnesses uncontradicted, are also tests of 
credibility in cases of conflict. The first point of comparison is 
their character for integrity. This may either depend on positive 
evidence as to their previous situation (d), conduct and charac-
• 

(d) The Roman law was far more 
Copious than our own in its rules of 
exclusion. Consequens est ut in om
lIibus cauais fidem testium elevet mtas 
puerilis, insauia, conditio vital, turpi
tudo, paupertos magnum opprobrirlm, 
&c. Heinecc. El. J. C. Part IV. sec. 
.CXXXVI. L. 10, if. L. 10, c. h. t. Nec 

• 

servorum testimonio credendum e~ge 
nisi alia desit ratio vcritatem eruendi. 
lb. sec. CltXXVlII. L. 7. if. h. f..
·Vacillare fidem mulierum qUill qUllls
tam corpore fecerunt. L. 3, § 5, h .. -
.Borum qui vitam ad cuItrum vel ad 
.depuguandas bestias locarunt. L. 3, 
§ 5· h. f. ·Omnium viliorum et pau
:penlm 'luamdiu a1iorum est cupin ad. 
L.3, if. L. 18. c. h. to Ut merito re-• • 

pellantur pater ill causil filii, filius ill 

causn patris, aliique potestati vel im
perio allerius subjecti vel domestici. 
J •• 6, L.9, L. 24, f. L. 3, 1 .. 6, c. h. t. 
U t suspecti etiam sunt amici et inimici. 
L. 3. pro if. L. 5, L. 17. . Although a 
proper sense of the sacred obligation 
of an oath may be equally strong in 
every condition of society, yet the 
temporal consequences of detected 
perjury or prevarication may frequently 
depend much on the witlle~s's rank or 
situation in life. To a commoll la
. bourer, the consequences of a viola
tion of his oath would probably be 

.confined merely to temporal punish
ment, and that only upon n conviction 
ofier an expensive legal process; whilst 
to a solicitor or attorney, whose pro
fessional existence depends upon his 
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Co~fii~t (If ' t~i'; or may be matter of iiifel.ence iilid pMsumpiibri; from't'hcir' 
tc~tlJllon'y. 'relative situation as to the pa1iies, 'or tDe subject;.mattei" bftlM' 

, 'cause, and ~evarious 'and almost' innumerable' 'tirCtifustahc~ 

, , 

, 

by which,their testimony may be inflaenced or biassed'.' Wli~i'e: 
testimony is eqiially balanced 'in' all'bther respectS, 'a:''siigl1t, de .. , 
gree ofinterest or cOUnectioti' may b~ sufficient' to trim the !leale; 
In such cases 'also, any v'auance irithe testirilonyof tliewitness' 
from a former statement relating to' the saine transaction; if it:-be 
established and noi'explained, necessarily tends to impeach either: 
his integrity or his ability. ,.-, ) , ~ 

All those circumstances which were likely to influence and' 
hias witnesses ili favour of the party, are of course entitled'to 
great consideration in weighing their credit, ,although they dd 
110t exclude their testimony. These are of too obvious' and' ex~ 
tensive' a nature to require enumeration: not only may tM 
stronger motives arising from the ties of consanguinity, friendship; 
or expectation of future gain; cast a doubt' upon the credit of 
witnesseS-whose te'stimony is c'ontrasted with that 'ofpersoiis Who 
stand wholly indifferent, but so also, in cases where in 'other re,;; 
spects the weight of testimony is nicely 'balanced, may 'm~ny 
considerations of an inferior and weaker descl"iption; su'ch '8.s the 
interest which the witness may possess in a similar question, of 
the bias and prejudice which may anse in favour of Ii party froni 
connection in the way of trade, :profession or membership 0f any 
description (e): considerations of this kind: which would' 'fte~ 
quelltly afford not the slightest ground for questioning the credit 
of an unimpeached witness, may become of essential importance 
\vhen the credit of conflicting' witnesses is in other respects in 
• • J. 

,R state of equipoise., , 
, 

reputation and credit, loss or chani'cter 
consequent upon detection, although 
tbere should be no con,iction, might 
end in his ruin. COlJsiderntions of 
,this nature must obviously possess a 
contrary tendency where the testimony 
of a wiuiess tends to repel and remove 
'some charge of improper conduct, 
which would otherwise affect his re· 
putation. Thus, upon a 'question, 
whether a testator was capable of ex
ecuting a will, a professional witness, 
whether legal or medical, has an in
terest in proying the capacity; for the 
fact that he 'bad made or eyen wit-

, , 

nessed a will, executed by'one utterly 
incapable of making one, would affect 
his professional character. Such ob
servations apply in those cases only of 
doubt and suspicion where the evi
dence is of a conflicting nature. ' , 

(e) Pilrimente la credibilitll di ua 
,testimonio puo essere oieuna volta 
"sminuiti\ quand' egli sin membro 'd' 
nlcunasocieta prh'ata, 'di 'cui gli 'Usi, 
e Ie massime siano '0 'lion hen CODOIt

dute 0 diverse daile' publiche.' 'Un 
tal uomo hR' non solo Ie: proprie rna 10 
ultrui passioni. Beccaria, c. ,13. ' 

, , . '. ' , 
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" These:considerations . become' still mOl'e importnilt where· any DemennlJUr 

suspicic)I1 lilrises from the manner and dem~anourofthe witness in of Ihtl "h-. nesse~. 

delivering his testiinony.' ,These, indeed, frequently afford strong 
tests for judging of his sincerity, although h~s motive· be not, ap,:, 
parent. Manifestations of warmth and zeal beyond those which 
the occasion naturally . calls for, over-fOl,'~ardness in testifying 
that which will benefit the 'party for whom he testifies, and ill
concealed reluctance in declaring that which tends to his pre
judice, flippancy and levity of manner, coldness and apathy in 
describing ,injuries which lYould naturally excite, acon~rary ,feel
ing, . indications of. subtlety, ,artifice and cunning, arc" with 
a multitude of others, tests for e,stimating the true character of . "" . 
a witness and the value ofhis testi~ony. ,", ' 

But above all, where the credit of couflictillg ,witnesses, is 
d.oubtful, as far as regards their numbei', their, integrity, t~ejr 
means of knowledge, and the consi~tency and probability of the~ 
testimony; a comparison of their statements with each ()ther, 
and with undisputed or established facts, is the great test of 
credibility. , ," 

The relative consistency of testimony is a mqst impor~ant test Consi,tency 

of comparison. ' The testimonies of witnesses of truth will con- ~ot:~l-Bncl 
sist with each other, and with all the established circumstances of comparisoli 

the ca~e, in llumero~s and. minute par,tic~lars, . which . are' f~,e- ~~:S~;~C5. 
quently bey!?nd the J;each of invention <j), and Will exhibit that 
d~gree of solid coherency whicll: necessarily results fi'om a real 
and ilctual co~ection and congruity in nature, which minuteness 
and detail of. circumstances will ,serve but to :render !pore com-
plete; with false witnesses ~the very reverse takes place; their 
testimony must ~ither be sparing in circumsta,nc,?s, and therefore 
of a nature' obviou,sly suspicious, or be liable to de~ection .from 
comparing,th,~ inyen~ed.circumstances with each other, and with 

. - " . I " . .• •. • 

tllose which 'arc k1J.own to ,be true. , .. " . ,',,', , ' 

In cases of conflicting tE'stimony, and particularly wher~ the 
, , , ' 

, 

,(I) Dr. Paley, with reference to 
~istoricnl evidence, says, "The unde
sigoedness of coincidences is to be 
gathered from their latency, their mi-
, . 
lIuteness, their obliquity: the suita-
bleness of the circulllstances in which 
t~ey consi,st . tc tIle 'places in which 
those circumstances occur, Dnd the 
circuitous referenc'cs' by which they 

, 
. .. 

are traced out, demonstratc that thcy 
have not been produced by meditiuion 
or ,by any fraudulent contrivance; but 
coiucidenccs from which thcse causes 

, 

are excluded, and which are too closo 
Dnd numerous to be Dccounted for 
by accidental cuncurrence of' fiction, 
must necessarily have truth for their 
foundation." 

I, I. 4 
, 

, 
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With wti~. 8~bject of litigation is remote in pGint Gf time,' or' the questiGn 
ten docu- . depends upGn the terms of oral communicatiGns, the evidenc'e of menus. 

written documents connected with the transaction are, Gn account 
of their permanency, of the mGst obvious and essential import
ance. Every day furnishes .instances of the weakness of human 
memGry in such cases, and great Gpportunity is afforded for mis
representatiGn or mistake; whilst writings are permanent, and, 
as has well been observed, are witnesses difficult to. be cor
rupted (9). 

• 

As the depositiGns of dead or absent witnesses are, in point of 
law, Gf a secondary nature to the viva voce testimony of witnesses 
subjected to' the Grdeal of crGss-examinatiGn,sO. are they inferior and 
weaker in pGint of fGrce and effect. So. true is it that a witness 
will frequently depGse that in private which he WGuld. be ashame4 
to certify befGre a public tribunal (It). It is by the test of a 
public examinatiGn, and by that alone, that the credit of a witness 
bGth as to. honesty and ability, can be thorGughly tried and ap
preciated (i). Nam minus obstitisse videtur pudor inter paucos 
signatores (1t), is an ancient and a pGwerful GbservatiGn in favour 
of oral testimony. 

Total rejec- As the credit due to. a witness is fGunded in the first instance 
tion of tes- on general experience of human veracity, it fGllGWS that a witness 
timony. 

who. gives false testimGny as to one particular, cannot be credited 

• 

as to. any, acc,ording to. the legal maxim, falsum in uno,falsum in 
omnibus,. The presumpti,ou that the witness ,vill declare the 
truth cea!:1e~ as SOGn as it manifestly appears that he is capable 
Qfperj~ry. Faithin a witness's testimony cannot be partial or 
fractiou~; where any. p:1aterial fa<;t re~ts. on his testimony, the 
degrey of credit due to him :must be'ascertained, and accGrding 
to. t4~ result his testimGny is to. be credited Gr rejected. 

. '" . , . 
. .' It is .scarcely neceSS!lry to. observe, that this principle does not 

exten~ .to the tGtal rejection of a witness whose misrepresentation 
hasiresulted frpm mistake or infirmity, and not from design; but 
t4G~g4. his honesty ~emain unimpeached, this. is a consideration 
which Il~(!es~arily affects his character for accuracy •.. N either does 
theprincipl~ apply to. testimony given in favour of the adversary; 
5llC4, ~y.id~n'le. iE!:1athel' to .be. considered as· truth· reluctantly 
admi~ted, lind divulged only because it ,was noHn the power of . 

• , , 
"",'" " • • . , 

. (g) Montesquieu, Espr. de Loix, (i) Supra, 25. See Pothier, by Evans, 
l. 23, c. 44. vol., 2, p. 235.. , 

(II) 3 BI. Comm. 373. (k) Quinclil. 1. 5, c. 6. 
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a corrupt witness to conceal it. Hence it is a general principle,' lkJec~IOIt . 
b 1· h h' h k . 1 . " t of t,-"It. that a jury may e leve t at w IC roo. es agamst liS pom mlJn,,' 

who swears, althougb they do not believe that which makes 
for it' (I). ., , 

•• • • • 

The rejection of thl! Witness may not be the only consequence ' 
of detection; for if there be reason to suppose from the circum
stances that his perjury or prevarication is the result of sub
ornation, it affords a reasonable ground, in a'doubtful case, for' 
suspecting the testimony of other witnesses adduced by the same 
party. This observation has no weight where it is apparent that 
the imputation is merely personal, and results from collateral 
motives independent of the cause. 

The presumption is always prima facie, and in the absence of 
circumstances which generate suspicion, in favour of the veraCity 
of 0. witness; but where the usual and general presumption is 
encollntered by an opposite one, it is necessary that the credit of 
the witness should be established by some collateral aid, to the 
satisfaction of the jury. The ordinary case of an accomplice 
afiords an illustration of this application of the principle: his 
testimony is in practice deemed to be insufficient unless his credit 
be established by confirmatory evidence. 

As it is universally admitted that circumstantial evidence is in Comparison 
. ffi' t t . . .. . al of direct 
ItS own nature su Clen 0 warrant conViction, even m cnmm and circum. 
cases, and as the test of sufficiency is tIle understanding and stuntial evi-

. f" . ld b.1J dence. conSCIence 0 a JUry, It WoU e supeluuous and nugatory to 
enter into a discussion of the comparative force and excellence of 
these different modes of proof, where they do not conflict with 
each other. In the abstract, and in the absence of all conflict and 
opposition between them, the two modes of evidence do not in 
strictness admit of comparison; for the force and efficacy of each 
may, according to circumstances, be carried to an indefinite and 
unlimited extent, and be productive of the highest degree of pro
bability, amounting to the highest degree of moral certainty. With 
'regard to the comparative force and efficacy of these modes of 
proof, it is clear that circumstantial evidence ought not to be 
relied on' where' positive proof can be had, and that so far the 
former is merely of 0. secondary nature (m), Hence it seems to 
be clear that no conviction in a criminal case ought ever to be 
founded on circumstantial evidence, where the prosecutor might 

, (l) See Ld. Mansfield's observations 
'in' Bermon" lVoodbridge,·Doug.75I, 

, . 
(m) 3 Corum. 371. 

• 

• 

, 
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Co~pari~o~ have adduced direct evidence; . and in'civil cases the resorting t()~ 
~t1:r~i~~ such' a practice would. be a circumstance pregnant With the 
cU!llslantinl strongest suspicion. 
eVidence. Th h '. 11 f d' t d ' , 'd 

, 

• 

• 

e c aractensttc exce ence 0 Irec an posltive eVl cnce 
consists in the consideration; that it is m'ore'immediate and more 
proximate :to the fact ; and 'if no doubt or suspicion arise as to 
the ' credibility of the witnesses, there can be none as to the fact to 
which they testify'; the only· question is Q.s to their credit. Onthe 
other hand, the virtue of circumstantial evidence is its freedom 
from suspicion, oil account of the exceeding difficulty of simu~ 
lating a number of independent circumstances, naturally con~ 
nected and tending to the same. conclusion. In theory, therefore, 
circumstantial evidence is stronger than positive and direct evi
dence, wherever the aggregate of doubt, arising, first, upon the 
question whether the facts upon which the inference is found~d 
are . sufficiently: established, and secondly, upon the question, 
whether, assuming the facts to be fuUy established, the conclusion 
is correctly drawn from them, is less than the doubt, whether~ 
in, the case of direct and positive evidence. the witnesses are 
entirely faith-worthy. Where no doubt exists in either case 
(~omparison is useless; but it is very possible, where there is room 
for suspecting the honesty or accuracy of direct witnesses, that the 
force of their evidence may.fall far short of that which is fre~ 

quently supplied by mere circumstantial evidence; and whenever 
, a doubt arises as to the credibility of direct witnesses, it is an 
jmportant consideration in favour of circumstantial evidence, that 
m its own nature it is much less liable to the practice of fraud and 
imposition than direct evidence is; for it is much easier to suborn 
a,limited number of witnesses to swear directly to the fact, than 
to procure. a greater number to depos~ falsely to circumstances, 
or to pr~pare and counterfeit such circl1m!>.t!lnces as will ~tlwut 
detection yield a false ~esul~. rhe increasing the number off~lse 
witnesses increases ~he' probability of detection. in . a very high 
proportion, for ,it ,multiplies t11e number of points upon w4ich their 

, 

statements. may be complUed, with each o~her, and also the 
number of points where th~ir testimony. cQmes in C!on~ct ~ith the 
tr.uth; .and. therefore ~ultiplies the ~anger. of .inf:!ons~tency and 
variance in the. same proportioq. ". . '. , ..,. , 

So, on the other hand, it. is e~ceedingly difficult by artful 
practice to create circumstances which shall wear the appearance 
of truth, and tend effectually to afalse.conclusion •. Tbe number 
of such circumstances must of De~sity be limited in their 
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niitire: 'theyitiiist 'be'8U~Ii'M !are'aA: cilpable'offhbricatlofi 'by' ari' 
intetesti!d party, ttnd such thlit'their materiality oiightbe' foreseen. 
Helice all suspibioli df ftand 'rrfaj ha' '~xcluded' by the very nulhb'er 
of ctlbdth'ting circiiri1Btanc~s,',wl1eh they'are 'derived from '\<O:ridus 
bufihdependerit Bource~,o~; by the nliture6f'the circumstances 
themselves, 'wHen either it was not 111 the' power of the adverse 
patty to fabricate them, 'or ~1ieir:inateriality could neit possibly , 
have beeti': foreseen~' and, Cbtisequently where no temptation to 
fabricilbfthem could' have e!tisted~ . ' , '." . " , ,.. ' " 

, J 

, 

; 'I'M' coifespOlidencb 'or:'inconsistency"of direct' e'vidence with Consi~t~ncy 
welI-estlibIished cil-c'umsfunces, is' the 'great, tind frequently the ~:s~t~~t~Vtl 
only test, for trying the'truth of direct testimony which labOurS with cir-

Y 

under-suspicion;' !p". perjured witness 'will naturally, with 'a view cumstances. 

to'hisown 'security~ 'so frame his 'fietion as t6'render contradiction' 
by direct 'and {)'pposite'testitholiy impracticable. "He will also be 
sparing in his detaih>f circunistances' which' are ,false, and, 'Which 
lU'e cil.pable of cont'tadktion; the' more Circumstantial his state-
mentis, the niore' open' it is to detection.' Hence it is'that circum-
stantiality of detail is usually a: teSt of smcmty, prOvided -the 
circumstances be of such a natore as to be capable "of contradic-
tion if they be false; and tliat, on the other hand, if'a witness be 
copious in his detail of 'circumstances "which 'are incapable of 
contradiction, but sparing of those which are of ali opposite kind;, 
his testimony must 'necessarily be rega:rded withll. degree of ·sus ... 
picion. As circumstances" :a~e'the best 'and freqtiently the only 
means of 'detecting false 'testimony, it follows that no· fictions are 
mote forinidableand more difficult t6 be detected than those 'Which 
are'riliXed :tip-with a 'large 'portion' of truth; every circumstRnee 
oC'trnth,'internioven :with:tlre fiction, scf!far' frOIn 'being 'marbly 
negative in its ~ffect~ in 'affording no'aid for detecting the fraud, 
actually tends to confirm!ttndsnppOrt'it •. " '" " , : 

It is however t6 beobs'erved; 'that 'Positive testimony onght'not 
to 'be rejected 'on' tlie' grourid of inconsistency with Circumstatfces, 
unless'the incongruity ·be of a: conclUSive ahd decisive"natin'e. 
Mere 'improbability is :usually' an insufficient' ground fot' :the 
rejection of positive 'testimony which labours under no suspiciim; , 
for' experii'mce frequently shows that.. circuDistance's 1:10' ~ilnettlity 
agree and'did actually co-eXist, 'although; fromignof.m:cedf.,the 
liutnerous links by which they are 'United and conn~ted,t1ieir 
c~xistence would a priori have been deemed to be highly 
i 'J' ' , rWn.;. I.: bl '" . j ,,' , ." '~'" • " .-. .•.• ~ &.U.,t' ... oua e .. ~~· \, . " ,oJ· •• '~' .,./ ', ••••• " ... I I I.: .. ' n'f;'j i, 

, W-henj however, the, positive ,testimony labours' under, doubt , 
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nnd suspicion, mero circumst.antial evidence is frequently SlUm •• 

cient t.o pf(!vail, although such test.imony be not; wholly nnd abBo
lutcly irrceoneilcnble wit.h the fncts. Thus in the cose of Mr. 
Jolliffe's will, the will was establishe(l on cireumstnntial cvidence 
in opposition to the direct testimony of the attesting witncsB(~B. ' 

Where doubt arises from circumstances of nn apparently oppo
site and conflicting tendency, the first step in the natural order of 
inquiry is to nscertain whether they be 110t ill reality reconcilenblc, 
especially where circumst.ances cannot be rejected without imput
ing perjury to n witncss: for perjury is not to be prc~umcd; 
and in the absence of aU suspicion, that hypothesis is to bo 
adoptcd which consist.s with and reconciles nU t.he circum
stances which the case supplies. III the next p~acc, where the 
circumstances are inconsistcnt and irreconcileable, it becomes 
necessary to inquire which of them are attributable to error or 
design. Here again, in di~tinguishing. between the real and 
genuine circumstances, and those which nre spurious, regard is 
to be had to those principles which have already been adverted to: 
it is rather to be presumed that one witness was mistaken, where 
there was room for mistake, than that another witness, where the 
facts exclude all mistake, was wilfully perjured. Where mistake 
is out of the question, an examination of the different degrees of 
.eredit due to the witnesses on whose testimony the conflicting 
circumstances depend, becomes material; and in such cases 
-a careful comparison of the circumstances which they stat~, with 
facts either admitted or fully established is of the most obvious 
and essential importance. Every admitted or established fact 
affords an additional test for trying the truth and genuineness of 
-those which are doubtful, by means of which those which are 
genuine may be established and become additional tests of 
truth, and those which are false may be rejected. 

Whenever any fact is found to be wholly inconsistent with 
t.hose which are either admitted or indubitably proved, the mere 
rejection of that single fact, and the difficulty thus removed, is 
not the only step gained in the progress towards truth; the 
vicious evidence must have r2sulted from crroror from fraud; and 
whether under t.he circumstances it is to be ascribed to the one 
source or the other, it affords a test ·fo1' judging of the ability or 
·integrity of the witness, and not unfrequently affords some insight 
. into the conduct of the party. 

Frauds in circumstantial evidence are of two kinds: a false 
.witness may swear to circumstances purely fictitious, or au honest 
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'\\'it~ess may swear-to circumstances which he has really observed. Fraud in 

',but which have been prepared with a view to deceive; as in the ~!::;. 
instance already alluded to, where a discharged pistol was placed 
'near the body of a murdered person, to induce a belief that he 
bad destroyed himself. Those' of the former description admit 
of absolute and positive contradiction, or may be detected by the 
inconsistency of the fictitious circumstances with, those esta-
blished by unexceptionable testimony; and the witness himself 
is liable to detection in his attempt to interweave that which he 
has invented with that which is true. Simulated facts, on the 
other hand, are in themselves true; they are false only inasmuch 
as they tend to induce a false conclusion. These, however, are 
open to detection by a careful comparison with established cir
cumstances; it is beyond the power of human subtlety to 
create a false consistency of circumstances beyond a very 
limited extent (n). 

No cases of conflicting evidence are more difficult of solution ConDict or 
than those where factt'! apparently well established lead to oppo- c~tabli~hed 

1 · Th' k bl ' f cIrcum. site conc USlOns. e&e, m some remar a e lDstances, are 0 stances. 

such a nature as to leave the mind in a state of perplexity after 
the most patient and laborious investigation. This more espe-
cially happens where the obscurity arises from the conduct cf the 
parties concerned; so difficult is it to ascertain the real motives 
by which the actors in a distant transaction were influenced, or 
even to detcrmine whether their conduct has not resulted from 
weakness or caprice rather than from any settled and determinate 
principles of action, or from the operation of mixed, fluctuating and 
transitory motives, which can no longer be distinctly traced. ' The 
{!elebrated Douglas cause may be cited as a striking instance of 
this nature. The gross improbability that Sir John Stuart and 
Lady Jane would, under the circumstances, have attempted so 
monstrous a fraud, the effect of which might be to deprive their 
own future offspring of their legitimate rights, and the vast 
danger and difficulty of carrying such a. scheme into execution, 
by the procurement of two supposititious children;, either' by , : 
stealth or by bribery, situated as they were, 'with but slender 
resources in a foreign capital; under the eye of a vigilant police, 
were circumstances so strong in favour of the legitimacy of the 
children, that: nothing but the strange and unaccountable con-
duct of the parties could have induced fair and reasonable doubts 

(n) Supra,49. 
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upon this interesting and· important .question. 'l'9 pursu9 these 
cop~i.cJeratio~s farthe.r wQwd: ~e. in.~onsistent with. the ~ts .9i 
the present ueatis.~ Suffice it to ~d.d, tha~ where :COnfiicting 
probabilities are nicely balanced, it rarely happens ~t some rule 
of legal policy does not turn the scale, e~en in civil cllSes ;an~ 
that .in criminal proceedings, where reasonable doubts exis~ 
they must ,~er prevail in favour of .mercy. 

• • • • ~ " .. • • • 
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Res inter Alios, p. 61. 

TO prove the manner of conducting a particular branch of trade at 
one place, evidence may be given of the manner of conducting the 
same branch at anothcr place. Noble v. Kcnnmva.1f, Dougl. 510. 

In order to show the necessity of calling in the aid of till! military 
to exccute process, proof of acts of violence by the mob collected in 
another quarter, but collected fOl' the same purpose as those about the 
plaintiff's house, is admissible. Burdett v. Colmall, 14 Enst, 183. 

Declarations,!! Strangers, $,·c. 
In trespass against the sherilf, and an execution crcditor, for seizing 

goods of A., which the plaintilfs claimed as assignces undcr a joint 
commission against A. and B., the plaintilfs, in support of the joint 
commission,gave evidence of acts and dcclarations of n., for thc purpose 
of showing that lIe l18d bccome bankrupt; held that this evidcnce was 
inadmissible. Bernasconi and others v. Fare'hrotller, 3 B. & Ad. 372. 

Subpa!/la, p. n. 
A su'hpama, in order to bring a party into contempt for non-attend. 

ance under it, must have inscrtcd in the body of it the placc where 
the cause is intended to be tried, if at the sittings in London or 
Middlcsex. Milsom v. Da.1f, 3 M. & P. 333. 

E:Lpellses, p. 84. 
Whcre an indictment for a felony was removed by cerliorari and 

tried at Nisi Prius, neither the Court nor the Judge who tricd it has 
powcr to award costs of the prosccutor undcr 7 Gco. 4, c. 64, s. 22. 

R. v. Exeler Co. Treas.,5 M. & Ry. 167. 
Thc summary remedy given to witnesses by 53 Gco. 3. is not 

limited to witnesses summoned for the petitioner, but extends to costs 
nnd expcnses bccoming due fr0111 the sitting membcr as well as the 
petitioner; held ruso, that the certificate of the Spcakcr is conclusive 
as to the proof of the witness having bcen summoncd. Magrat1e v. 
Whit." 8 B. & C. 412. 

Production,!! Papers, ~'c., p. 87. 
The Court refused to compel the defendant, who was in posscssion 

of a lease on which the plaintilf brought nn :lclion, to permit a copy 
to be taken, although it appeared that the plaintiff had no copy 
or countcrpart, and although the attorney who drew the lease and 
counterpart had absconded. Lord Porlmore v. Gorillg, 4 Bing. 52. 
But note, it was not shown tll1lt no counterpart was in existcnce, and 
on that ~round the Coml derided. 

"Or., 1. M ~I 
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Protection, p. go. 
A petitioning creditor is elltit.led to the privileges of a party, and is 

protected elmdo lIloralldo ct ,·edcundo. Selbyv. Hills, 6 M. & P.255. 
A witness resident in London is not protected from arrest between 

the time of the service of the sllhpama and the day appointed for his 
exa.minatio~; but a witness coming to town to be examined is pro
tected during tIle whole time during which he remains in town hOlld 
fide for the purpose of giving his testimony: a witness is not protected 
in going to the solicitor's office to look at the interrogatories, as pre
paratory to his examination. Gibbs v. Phillipson, 1 Russ. & M. 19. 

Liahilit.1j, 8;c., p. 106. 

A member of n society undertaking to contribute towards all law 
expenses respecting it, is a competent witness in an action bronght 
ngainst the secretary for a libel: if the agreement were, to contribute 
ton-urds beal'ing each other harmless in doing wrong, it would be void. 
Hllmpltrc,1J v. l\lillcr, 4 Carr. & P. C. 7. 

The servant of a party who had been bargaining for the purchase of 
a chattel, came to the ownel', and said that his mastel' desired to look 
at it, and would keep it if approved of; the chattel was in consequence 
delivered to the servant; held that the master was a competent witness 
to prove in defence, that the message had been delivered by his 
authority, and the chattel received and kept by him. G)'!Jlls v. Davies, 
2 B & Ad. 514. 

Where a pilot was on board who had the control of the ship, held 
that he was not a witness for the owners, in an action 011 the case for 
an injury by running foul of another vessel, without a l'clease. I1aw
killS v. Filliayson, 3 Carr. & P. C. 305. 

Interest, Liability, p. 106. 

Where tile party in possession would be liable for mesne profits, if 
the lessor of plaintiff should succeed, he is not a competent witness for 
the defendant. Dee d. Lewis v. Prcece, 4 Carr. & P. C. 556. 

Ex Necessitate, p. 120. 

In the late case of Lanelml v. Lot'ell, 9 Ding. 465. in an action 
for toll claimed for pas~age on a public road, it was held, aftH argu. 
ment bcfi're t.he Judges, that persons who had used the road, refusing 
to pay toll, were ('.1' neccMit(/tc competent witnesses. This was decided 
on the ground that it is a public right in which nil mankind arc 
interested; and if such an objection were to IJl'cvail, a man would have 
only to set up a toll or any other claim as against all the world, and 
no man who had used tile way could be called to controvert or con· 
tradict the claim, although he had unitbrmly resisted the yielding to 
such a demand. 

It was held to fall within the second rule laill down, B. N. P. 28!), 
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dlat a party who has an intel'est will be admitted wlJere no other 
twidence can reasonably be obtained. 

It was observed, that it was unnecessary to consider whether the 
case of Lord Fallllolltl/. v. George savoured more of a public or private 
right, because the present was clearly a case of public right; and that 
the case of Tile Cmpenters' Company v. Hayward, Doug, 373, affected 
only a particular class of tradesmen, not the King's subjects in general. 

In a cause of collision, where the interest of witnesses (part of the 
crew of the slJip in default) was doubtful, and the acts and words of 
the crew were brought forward to support the charge of misconduct, 
and there was no other evidence which could be produced, the Court, 
on the ground of necessity, and for the purposes of justice, admitted 
the witn~sses for the owners; and lIpon the evidence, the loss being 
found to have been occasioned by accident, imputable chiefly to an 
improper movement on the part of the injured vessel, and not to any 
misconduct of the other, the Court dismissed the latter wit.h costs. 
Catllenne qf Dover, 2 Hagg. 145. See also the cases of Tile Pitt and 
$an Barllardina, ib. n. 1t9, 151, where interested witnesses were 
admitted ex necessitate rei. 

Release, p. 126. 

A general release by a creditor to a bankrupt is not sufficient to 
render the bankrupt a competent witness for the creditor, where the 
result of his testimony would give the creditor a right to prove under 
the commission. The creditor ought also to give a release to the 
assignee of all claim on the bankrupt's estate, and the bankrupt ought 
to release his claim to a surplus. Perryman v. Steggall, 8 Bing. 3(j9. 

In case against coach propl'ietol's and the coachman, for an injury 
sustained by the overturning of the coach; held, that they might be 
joined, but that upon the acquittal of the latter by consent, a release, 
executed by one of the proprieters, was sufficient. Wldtamore v. 
Waterhouse, 4 Carr. & P. C. 383. 

In an action against the sheriff for removing goods under an execu· 
tion without first satisfying a year's rent, the tenant, being released, is 
a competent witness for the landlord; and the defendant cannot avail 
himself of such release by plea puis darrein continuance, or limit the 
verdict to nominal damages only. Thurgood v. Richardson, 4 Carr. & P. 
C·481. 

Where the witness is entitled to a distributive share of the intestate's 
effects, of wlJich the sum to be reco\'ered in the action by the plaintiff 
as a surviving partner (being also administrator) would form part, 
a general release at the trial of all claims, &c. up to the date of the 
release, will not render the party a ·competent witness, such share 
arising, if at all, after the release. 1I1atlltetvs v. Smith, 2 Y. & J. 426, 

Where, in an action by the assignees, tile bankrupt was called by them, 
h~ld, that his incompetency Dot arising UllOll the vuir dire, but being 

M1II2 
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involved in the very title of the !>Iaintiffs to recover, his incompetenc«t. 
must be removed by the very best evidence, and that both a release. 
and his certificate ougbt to be produced. Goodha.1f v. Hendry, 
1 Mood. & M. C. 319. And see Wandless v. Carotllorne, ib. 321, n. 

Bill Q/' Exchange. 
In an action by the indorsee against dIe acceptor, the drawer, is a 

competent witness for the plaintiff, although he states that the defendant 
1.1d taken the benefit of the Insolvent Aet, aud that flis' Ilame was in
serted as a creditor in the sc1ledule. Crople,1f v. CorneT, 4 Carr. & P. C. 2 J •. 

In un action against tIle drawer of a bill payable to his own order, 
hut for the accommodation of'the first indorsee, since become bankrupt, 
held that the latter was a competent witness to pmve notice to de
fendant of the dishonour, as coming to speak against his own interest; 
but that the defendant could not be deemed a person, surety, or liable 
for a debt of the bankrupt, within the 49 Geo. 3, c. 121, s. 8, so as to' 
be barred by the certificate. Mayer v. Meakin, 1 Gow's C. 183. 

Where two partners being sued on a bill as indorsees, one pleaded 
his discharge by bankruptcy and certificate, anrl a nOli pros. was 
entered as to him; held, that as since the 49 Geo. 3, c. 121, s. 8, the 
solvent partner, after payment of the partnership debt, might prove 
ngaiust his insolvent partner's estate, and the cel·tificate be a bar to 
nny action for contribution, the bankrupt was an admissible witness 
for him. AJIlalo v. FOllrdrinier, G Bing. 30G; and see tit. PAUTIES. 

CreditOl' 1Iot a competent Witness fOl' tlte Executor, ~·c., p. 137 . 

But on the plea of plene adm. held that an unsatisfied creditor was 
n competent witness to prove payments by the admlnistrlJ.t,·;x. Davies 
v. Davies, 1 Mood. & 1\1. C. 345. See Vol. I. ]04. 

Where the plaintiff sued two on a joint contract, and one pleaded 
his bankruptcy and certificate, held that by suing both the plaintiff 

. had elected not to prove the debt under the separate commission, and 
that a verdict in that action could not affect the interests of the bank
rupt's creditors, one of whom was therefore a competent witness to 
prove the joint contract. Blamlill v. Ta.ylor, 1 Gow's C. 199. 

Il1habilrmt, p. 141. 

In an action against the surety for the collector of rates, held, that 
an inhabitant was a competent witness to prove payments to the col· 
lector, ex lIecessitate. Middleton v. Frost, 4 Carr. & P. C. 1U. 

Legatee 1I0t compe/cllt, ~·c. 
That is, when he is residuary legatee. Sec Ba~'c,' v. Tyrtu!till, 

4.Camp. C. 27; and Vol. I. 104. 

Trustee. 
Trustees are empowered as a public body to sue and be sued in the 

I1nIDC of their treasurer, but to be deemed the plaintiffs; .Yem61r, they 
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onre not competent witnesses for the plaintifi' in an action so brought. 
'Wllitmore v. Wilks, 1 Mood. & 1\J. C. 214; and 3 Carr. & P. C. ali+ 

Question '!f S~'ill, p. 153, 

, . An alleged libel imputes, intcr alia, that u physician, in refu:;ing to 
act with the plaintiff as u physician, had well an do faithfully discharged 
his duty to his medical brethren; the defendant Call11ot, in support of 
a plea in justification, examine a medical witness as to his opinion 011 

the subject. Ramadge v. Ryall, 9 Bing. 333. 
Wbere the evidence discloses facts and symptoms of insanity C.·01ll 

r.eligious fanaticism, a medical man lllay be asked whether the fitl~ts 

IJrovcd showed symptoms of insanity, (Park, J.) Rex v. Searle, Z 

.l\Iood, & M. C. 7.';. . 
In an action for words imputing want of skill to the plaintiff, II 

physician, held, that although the Court could not receive medical 
books in evidence, a witness might be asked as to his judgment, though 
founded on books, as part of his general knowledge. Cullicr v. Simpson. 
5 Curl'. & P. C. 73· 

Examillcd apart, p. 1 G3. 
'I he Court ordered the witnesses on the part of the defendant out 

of court, uftel' the plaintiff's calie was closed. 1'a.lJlor v. LawsolI, 3 
Carr. & P. C. 543. 

Witness hy surprise, ~c., p. 185. 
Where a party, being surprised by a statement of his OWII witness, 

calls other witnesses to contl'lldict him as to a particulur fact, the 
whole of'the testimony of the contmdicted witness is lIot therefore to 0 

be repudiated by the Judge. Bradley v. Ricardo, 8 Ding 57. 

Rcgister, p. 210. 

The e1ause in the stat. 50 Geo 3. c. 48, s.7, enacts that the Ilame 
painted 011 the outside pannel of each door of a public stage-coadl 
shall be evidence of' ownership; am) as the enactment is general in its 
tel'ms, it is not confined in its application to summary proceedings 
before magistrates, but is, in general, good evidence of proprietorship. 
Baiford v. Nelson, 1 B. & Ad. 571. 

Effect qfa Jut/gmellt, p. 227. 

It will be remarked, that the evidence of a former venlict is gcne. 
rally (except where it ig directly conclusive) cautiously to be received 
by a JUI'Y. who al'e to decide on their own conscience, and not on that 
of other men. If there was clear and full proof to guide the opinion of 
the former jury, another jury will be satisfied by like proof'; if the 
evidence before was doubtful in its nature, 110 vel'dict will rendcr it 
otherwise while the facts remain the same. Perhaps thel'e is umong 
men in general too great proneness to be p •• ,ldiced in matters offact. 
and even in points of conscience, by the notions or determinations of' 
olhers who lIIay have bccn antcceclently so prejudiced themselves, 

1>1 1>1 3 
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instead of attending: to thcir most solemn duty, when called by the 
nature of the subject to use their own. On the whole, though the
verdict of one jury may be evidence to another, and that verdict may 
vary in its real force, yet generally it seems to be evidence merely ad .. 
missible; it is wisely limited by the law within very narrow bounds. 
In proat' of an anczient custom it is very strong. Doug. on Contested 
Elections, 21. 

Judgment agaillst tlze Principal, g,·c. p. 238. 

Although an accessory, as a receiver, may controvert the guilt of trw 
alleged principal, yet the record of conviction of the principal is primii 

facie evidence of the principal felony as against the accessory. R. v. 
Blick, 4 Carr. & P. C. 377. 

Foreign Judgment, P.247. 
tn order to sustain a suit in England for damages awarded by an 

Admiralty Court abroad, the transcript of the proceedings in the 
Admiralty Court should show expressly, and not by mere inference, 
the sentence of tIle Admiralty Court, and that tIle defendant was 
within its jurisdiction. Ofn'cini v. Bliglt, 8 Bing. 335. 

In ordel' to render a foreign judgment void, on the ground that it 
is contrary to the law of the country where it was given, it must 
appear clearly and unequivocally to be so. Where the law of a foreign 
country required that, in a suit instituted against an absent party, the 
proceedings should be served upon the King's attorney.general, but it 
was not provided that the attorney-general shoulcl communicate with 
tlle absent party; held, that such law was not so contrary to natural 
justice as to render void a judgment obtained against a party who had 
resided within the jurisdiction of the court at the time when the cause 
of action accrued, but had withdrawn himself before the proceedings 
were commenced. Bccquet and others v. J.l1ary :Mac Carthy, 2 B • 

. & Ad. 951. 
Where the sentence of condemnation of a foreign prize court, for 

breach of blockade, was expressed with so much ambiguity as to render 
it impossible to ascertain the real ground on which it proceeded; held 
that the Court was at liberty, upon the evidence given at the trial in 
an action on the policy, to determine whether such violation of the 
blockade did take place or not; held ulso, that a voyage described in 
the policy as to n., but if advised of a blockade continuing, then to 
M. V., was not illegal. Dalgleish v. Hodgson, 7 Bing. 495. And 
sec Naylor v. Taylor, 9 B. & C. 718. Tile SllCpherdess, 5 Rob. Adm· 
R. 2611. 

Proif if Judgments, ~c., p. 252 • 

A document produced from the Remembrancer's office in the Ex
chequer, purported to be a decision by parties some of whom were 
niembcrs of the court and others not, joined with the attorney and 
Holicitor.general acting judicially; held, that it could not be received 
I1S the judiciul proceedings of allY court ImO\yn to the lalv, nol' as an 
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awal'd, one of tlle parties not being a voluntary purly; nor could it 
be evidence of reputation, the parties having no personal knowledge of 
the facts except what was derived in the course of the proceedings: 
held, therefore, that upon the trial of n quo warrallto information as 
to an alleged usurpation of jurisdiction of a couuty palatine, such 
documents were improperly received. Rogers v. Wood, 2 B. & Ad. 

Witness must he dead, 4'c" p. 264. 

The illness of prosecutor may be a ground for postponing thc trial, 
but not of receiving his depositions taken beforc a magistrate (cor. Pat
teson, J.), Rex v. Savage, 5 Carr. & P. C. 143. 

Where a witness on a former trial of an issue out of Chancery died, 
and a new trial was granted, parol evidencc of what such witness hud 
sworn was held to be admissible, notw;',;. "\ding an order for reading 
the depositions in equity of such witnes,", as had died since thc first 
trial. Tod v. Earl if Winchelsea, 3 Carr. & P. C. 387. 

El'a1llination if Witnesses on Illterrogatories, ~·c. 
Where, under the 13 Geo. 3, c. 63, s.44, the defendant had obtained 

depositions in India; held tIlUt the plaintiff was entitled to take copies 
of them at his own expense. Daris v. Nicholson, 7 Bing. 358; 5 M. 
& P. 185. 

A party was refused leave to examine a co-plaintiff us a witness, on 
a reference to inquire what was due on a bond, upon giving security 
for costs. Benson v. Che.ter, Jac. 677. 

The motion to examine de helle csse is of course where the witness is 
above seventy, is the only witness, or in a dangerous state, but not in 
a state of mere infirmity; but the Court refused to shorten the time of 
notice (three days) of the intention to examine. TOII/I.'ills v. Harrison, 
6 Mad. 315. 

Evidence on former Trial, P.267. 
Where the witness, deposing as to what the defendant swore on 

a trial, stated that he could not swear he had stated all which fell from 
the prisoner, but would swear that he said nothing to qualify it, it was 
held to be sufficient. Rowlc!/s Case, 1 Ry. & M. 111. 

Examillation under Stat. 1 Will. 4, C. 22, P.276. 

QU(lJl'e, whether pregnancy and imminent delivery be a cause for 
the examination of It witness by the prothonotary under the statute. 

If so, it must be shown by affidavits of competent persons that the 
(lelivery will probably happen about the time fixed for the trial of the 
cause. Abraham v. NcwtOIl, 8 Bing. 274. 

The tuhole if an .1nswer, .yc., p. 287. 

In an action against the sheriff for a false return of nulla hOlla, to an 
execlItion isslIed against the goods of E., the lutter having filed a bill 
ill Chancery, in which suit an order had been made that all lette1's 

~I M 4 
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written by E., inter alia, should be brought into court; held, that al
though the defendant might put in evidence the order as an act of 
court not afrecting the right of either parties, yet that the letters of 
E. were inadmissihle without the bill and answer; it not being pro
posed to put in with them any letter written by the plaintiff in reply, 
the answer might explain or wholly neutralize the effect of such 
letters. Hewitt, 5 Carr. & P. C. 75. 

Where a party (in equity) reads a passage from the defendant's an
swer, he reads all the facts stated in that passage; if it l'efer to any 
other passage, or facts stated in any other passage, that must be read, 
but only for the purpose of explaining the former; and if new facts 
are stated in the passage so referred to, which must in grammatical 
construction be read for the purpose of explanation, the facts and 
circumstances so introduced are not to be considered as read. Bart
lett v. Gillard, 3 Russ. 157. 

Course 0/ busilless, S;c., p. 2g8. 
It may further be observed, that the mere cil'cumstance of' an entry 

ha ving been made which might operate against the interest of the party 
making it, would not in itself, and independent of some support from 
its connection with the exercise ot' some duty, or with the ordinary 
course of dealing, be sufficient to warrant the admission of the entry 
in evidence. Suppose, for instance, that a party were to make an 
entry in his pocket-book that he had made a wager with another as to 
the existence of some filet, and that he had lost the wager, the entry 
would be to a certain extent against his interest, for it might by pos
sibility be used as evidence against him; yet it seems to be clear that 
the entry would not be evidence as to the fact against a stranger. The 
above remarks are confil'meu by a recent decision. It was proved to be 
the usual course in an attorney's ofiice for the clerks to serve notices to 
quit on tenants, and to indorse on duplicates of such notices the fact and 

. time of service. On one occasion the attorney himself prepared a notice 
to quit to serve on a tenant, and took it out with him, together with 
two others prepared at the same time, and returned to his office in the 
evening, having indorsed on the duplicate of each notice a memorandum 
of having delivered it to the tenant, and two of them were proved to have 
been delivered; after his death the indorsement is evidence of'the ser
vice of such notice. Doe v. Twiford, 3 B. & Ad. 890, For (per Lord 
Tenterden) the indorsement having been made in the discharge of his 
duty, was, according to the authorities, admissible evidence of the fact 
of service. Park, J. held that it was admissible evidence, not on the 
ground that it was an entry against the interest of the party, but be
cause, being an entry made at the time of his return from his journey, 
it was one of a chain of facts from which the delivery of the notice 
might be inferred. Taunton, J., because it was made at the time of 
tht: recorded fact in the ordinary course of business, and the filct was 
corrobomtcd by cirt'ulllshlllces . 

• 
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Documents written by a Party, p. 294. 

Letters written by a party are evidence against him, without pro
ducing the answers to such leI ters. Lord Barrymore, administrator, 
v. Taylor, 1 Esp. C. 326; Kenyon, C., J. 1795. And see Smitlt v. 
YOUlIg, 1 Camp. 439. Randle v. Blackhllr1l, 5 Taunt. 245. 

Entry hy Tln'rd Person, P.297. 
Where an entry made by a clerk, since deceased, is ambiguous, 

a person conversant with the mode in the offiee in which the business 
was conducted may be called to explain a particular item. Hood 
v. Reeve, 3 Carr. & P. C. 532. 

In ejectment, the declarations of a deceased occupier as to the party 
of whom he held them as tenant, are admissible. Doe d. ]lIadari
hanks v. Green, 1 Gow's C. 227. 

The accounts of deceased overseers of B., to which the tenants of 
the lands were successively assessed, and against whose names crosses 
were made, arc admissible in evidence of payment of such rates by 
them, us a common mode of denoting payment. Plaxton v. Dare, 
loB.&C.17· 

Entries against Interest, <-S'c., p. 305. 

Where entries were made against the interest of a party who had 
quitted the kingdom, there being charges of a criminal nature against 
him, but was still living ; held that it was not sufficient to entitle his 
declarations to be read. Stephen v. Gwennap, 2 Mood. & M. C. 120. 

Accompanying Acts, p. 30]. 

Statements made by the bankrupt, showing his knowledge and 
opinion of the state of his affairs at the time of the acts in question, 
held to be receivable, although not accompanying any act done; so 
letters received by llim in answer to applications for advances, are 
evidence to show the refusal to render him such assistance, but not as 
to any facts stated in them. Vacher v. eoch, 1 Mood. & M. C. 353. 

Production, p.318. 

Where, in ejectment after notice to quit, it appeared by the plain
tiff's evidence that the premises had been demised by a writing; held 
that he was bound to produce it. 

• 

Private Entries, ~c., p. 320. 

Circumstances necessary to make a document evidence must be 
proved aliunde, and not from the document itself; in order, therefore, 
to make entries of a corporator evidence, 11eld that it must be first 
shown by other evidence that he was a corporator. Davies v. Morgan, 
1 Cr. & J. 587. 

Attesting Witness's Absence, excuse f01', P.325. 

Where it was proved that the attesting witness had gone abroad 
two years ago, and it was not known what bad become ofbim since, and 

• 
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the defendant had been heard to Bay he had sixteen years to come of 
the term granted by the lease, held that proof of the subscribing wit
ness's hund-writing was sufficient, though the party executing the deed 
was a marksman. Doc d. Wheeldon v. Paul, 3 Carr. & P. C.613. 

Where the attesting witness cannot be produced, proof of his hand
writing is sufficient evidence of'execution by the obligor, although only 
a marksman. Mitchell v. Joltnson, 1 Mood. & M. C. 176. 

Where the subscribing witness to the deed of proprietors constitut
ing a company, was beyond seas; held that proof of his hand-writing 
was sufficient, without further proof of the hand-writing or identity of 
the parties. Kay v. Brookman, 1 Mood. & i\l. C. 286; and 3 C. & P. 
555, overruling Nelson v. Wllittall, 1 B. & A. 19. 

-
Prog! in excuse gf Absellce, P.327. 

A fortnight before the trial inquiry is made in vain of the clerk 
and agent of the attesting witness, and five or six days before the trial 
inquiry is made of bis wife and servant at his house, who could give 
no information; a bailiff, from whom he had escaped, stated that he 
had searched for him without effect; held to be sufficient. }}lorgan v. 
!tlorgall, 9 Bing. 359. 

Otle ~l'llOse Name appears, ~·c., p. 330. 

The attesting witness to a bond declared that he did not see it 
executed by the obligor; held that it was the same as if there had 
appeared to be no attesting witness, and that the execution was suffi
ciently proved by showing the hand-writing of the obligor. Boxer 
v. Rabctlt, 1 Gow's C. 175. 

Prog! gf Loss, p. 336. 

Where it was sworn that the original lease had been stolen from the 
plaintiff by a party, at the instigation of the defendant, who either had 
it or knew where it was, and there was no denial on the part of the 
defendant, the Court made a rule absolute for giving secondary evi. 
dence of its contents. Doe d. Pearsoll v. Ries, 7 Bing. 725. 

The master of an apprentice llaving the indentures in his possession 
failed; an attorney took the management of his estate and the cus
tody of his papers, which he inspected without finding the deed; this is 
sufficient evidence of loss, though the widow be still living, and no 
inquiry has been made from her: such an inquiry would have been 
useless after such evidence as to the master's papers. Ike v. Piddle
lzinton, 3 B. & Ad. 460. 

Notice to produce, ~·c., P.347. 
Notice by the plaintiff was server! on Saturday, in Essex, to produce 

a deed on a trial at the assizes which commenced on the following 
Monday; the attorney went to London and fetched the deed; a notice 
was serveJ on the Monday evening to produce another deed; the 
attorney offered to procure it jf the plaintifF would pay the expense; 
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no ofl'er ofpnymcnt was made; the trial was on Thursday: held that the 
plaintiff was not entitled to give Ilccondm'Y evidence of the Intter deed. 
Doe v. Spit~1J, 3 n. & Ad. 18:.1. The defendant was not bound to 
permit the deed to be sent by a coach, the plaintiff refusing to pny 
for a special messenger. 

Notice to a prisoner to produce a dced, served aftel' the commence· 
ment of the assizes at which he is tried for felony, is not sufficient. 
lie;r: v. Haworth, York Lent Assizes, 1830, cor. Parke, J. 

Where in an nction against partners the defence was, that the bill 
hnd been accepted by one for his private debt, with the knowledge of 
the plaintiff; held, th:1t other bills accepted by that partner, and paid, 
were not so connected with the subject of the trial as to render a notice 
on the attorney to produce them (too late for him to obtain them from 
his client) sufficient to let in secondary evidence of them. Afllalo v. 
FOllrelrillier, 1 Mood. & ~J. C. 335. 

In trover for a deed, the plaintiff muy prove the nnture and contents 
without calling for it, the defendant being at liberty to produce it as 
part of his case. H'/litel/Cad v. Scott, 2 Mood. & M. C. 2. 

The rule of dispensing with the evidence of a subscribing witness to 
a deed, coming from an adverse party, is confined to the case where 
the instrument is produced by such party at the trial. Vacher v. rocks, 
1 n.& Ad. 151. 

Oreler W Prog[, p. 366• 

Wherever it nppeurs on the record, or from the statement of counsel, 
that there is no real dispute as to the sum to be "recovered, but tlle 
damages are either nominal or mere matter of computation, then if 
the affirmative of the issue is on the defendant, he is entitled to begin; 
where therefore, to an action on bills of exchange, there was a plea of 
abatement of the nonjoinder of others, held that the defendant ought 
to begin. FO~Qler v. Coster, 1 Mood. & M. C. 241 ; and 3 Carr. & P. 
C·463. 

Where the lessor of plaintiff claimed as heir at law of the person 
last seised, which the defendant proposed to admit, if he were legiti
mate, which was the question at issue; held that such admission did 
not go so far as to admit a complete title, and to give the right of 
beginning. Doe v. Bra.lJ, 1 Muod. & M. C.166. 

Where in ejectment by the heir at law, to recover premises conveyed 
by the deceased ancestor under a deed which was impeached on the 
ground of his incapacity at the time of execution; held, tJlllt as the 
seisin of the ancestor at the time of his death was not admitted, the 
mere admission of the lessor's title, as heir by pedigree, did not entitle 
the defendant to begin. Doe v. Tucker, 1 Mood. & M. C. 536. 

Upon an action of trover brought under an order of the Vice ChanceJlor 
to try the validity of a commission directing the finding and conversion 
to be admitted; held that the plaintiff "'its nevertheless entitled t() 
begin. Tllrhe"nille v. Patrick, 4 C~rr. & P.C. 557. " 
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Where in replevin the affirmative i!;suc was on the plaintiff, held 
that he was entitlell to begin, there being in this respect. no distinction 
between the action of replevin and any other. Curtis v. Wheeler, 
1 Mood. & M. C. 493. 

Where the plaintiff, in hia pleas to cognizances, stated matters in fact 
amounting to non tenuit, yet held, that as in point of form the affirm
ative was on him, he was entitled to begin. Williams v. '1'1lOlIIas, 
4 Carr. & P. C.23+. 

So in trespass, where thc only plea was of taking the goods under 
a commission of bankruptcy; held that thc defendant was entitled to 
begin. Cotton v. James, 1 Mood. & M. 273; and 3 Carr. & P. C. 505. 

Where the defendants in ejectment appeared by separate attornies 
and counsel, held that only one counsel could address the jury where 
they supported thc same title. Doev. Tindalc and another, 3 Carr. & 
P. C. 565. 

Where one of two defendants in trover appeared by counsel, and 
the other in pcrson; held, that the defencc being joint and by one 
attorncy, the counsel only could address the jury, but the party might 
cross·examinc the witnesses. Perring v. Tucker and anotller, 1 Mood. 
& M. 491; and4 Carr. & P,C'70. 

Action for the amount of a builder's bill; thc dcfence was that thc 
charges were too high; the defcndant called surveyors, who said they 
considered them 100 t. too high; and the plaintiff offered a letter on thc 
part of the defendant by his attorney, some time before, complaining 
that the defendant's surveyor thought the charges 601. too much: held 
that it was not properly evidence in reply. Knapp v. I-laskall, 4 Carr. 
& P. C. 590. 

An account-book having been put into the witness's hand to refresh 
his memory, and the opposite counsel having made observations as to 
the state in which it was kept; held not to give a right of reply. 

, PI/llen v. Wldte, 3 Carr. & P. C. 434. 

VARIANCE. 

Surplusage, p. 377. 
Where an intention to deceive is unnecessarily alleged in an indict

ment, it may be i·ejected. Rex v. Jones, 2 D. & Ad. 211. 

Prescriptioll, p. 388. 

A privilege claimed for fastening ropcs across a close in order to hang 
linen, and of hanging linen thereon to dry, is not proved by evidence 
of a privilege for tenants to hang lines across a yard for the purpose of 
drying linen of their own families only. Drer.vell v. Totvlcr, 3 B. & Ad. 

735· 
Contract, p. 399. 

Where the evidence applied only to thc second count, in which the 
regulations of an association for mutual insurance indorsed on thc 
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policy were altogether omitted, held, that as tlley formed n material 
part of the contract, the plaintiff could not recover; and that as they 
also qualified the consideration stated in the instrument, and materially 
altered the situation of the parties in certain cases, it was a fatal 
variance in the statement of the contract. Strong v. Rille, 11 

Moore, 86. 
Name, p. 411. 

Description of a peer of Ireland by his christian andfamily name 
and title held to he sufficient; the insertion of' the surname is no 
variance, as the Court will not intend the two to be only his christian 
name. Rex v. Brink/elt, 3 Carr. & P. C. 416. 

On an information for offering a bribe to one T. D., an officer of' 
the customs, to allow bugles to pass; beld that it was 110 variance 
that the officer's name was T. T. D., and not merely T. D., it being 
in evidence that be generally went by the latter name; nor, secondly, 
that the articles were beads and not bugles, it appearing that the 
defendant himself had treated them as bugles, and that they were 
usually called by that term; held also, that an entry of customed 
goods, by bill of sight under 6 Geo. 4, c. 107, s. 23, obtained by fraud, 
was no protection to the landing without entry. At/arney-general v. 
]{atV~'es, 1 C. & J. 121; and 1 Tyrw.3. 

Writing, p. 418. 
Profert of an indenture of demise, proof of the counterpart is suffi

cient. Pearse v. 111ol'rice, 2 B. & Ad. 396. 
Where in assumpsit the record of Nisi Prim, which corresponded 

with the agreement, varied from the declaration and issue delivered, 
and a verdict had been found for the plaintiff, the Court refused to set 
it aside, as the Judge might at the trial have amended the variance. 
Berney v. Green, 12 Moore, 174. 

Courts " Process, ~·c., p. 434. 
In an action on the case, for maliciously preferring a charge against 

the plaintiff, before a magistrate, of having unlawfully returned to 
a parish from whence he had been legally removed, held that it was 
not necessary to make the magistrate a co-defendant, it not beinE~ 
a charge of mr..icious conviction by him: the declaration alleged 
that on, &c., at the general quarter sessions holden at, &c., such con
viction was quashed, but it appeared that such quashing took place at 
an adjournment of the general quarter sessions; held (Hullock, B. dub.) 
that it was no variance, an ndjoul'llment being in law n continuation 
of the original sessions. Simpkin v. Frencll, 12 Price, 394. And see 
SLANDER. 

WIlere taking the whole record together it sufficiently appeared that 
the condition of the bond was for appearance in the Court of C. P., 
lleld that it was no variance from the statement of the condition in the 
declaration to appear CI before the .Tustices of' Olll' said Lord the King, 
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at WCiltminstcr," according to the exigency of the writ. 
StocHey, 5 Ring. 32; 1 M. & P. 81; 3 Carr. & P. C. 281. 
Rellald, v. Smith, 6 Taunt. 551. 

Crqfls v. 
And see 

Where the declaration against the sheriff for an escupe, ulleged that 
tIle party wus taken under a certain writ" '!flllc Kil/g," culled 11 ca. sa., 
issued on 8th j\lay 1826, but the writ produced was in the name of 
Geo. 3, but tested Sir 11'. D. Brst, Kilt., 8th l\Tay, ill the Ut1cIltli 
year, &c., indorsed c· May 13th, 18~6;" held that the variance was 
immaterial, and that the sheriff having acted under the writ, coultlnot 
afterwards treat it as a nullity. Elvill v. Drummolld, 12 I\loore, 523. 

111aill'l's lIoticed by the COllrt, p. 444. 
The Court, upon an application by one of the bail to set aside a 

cogllot,it amI ca. sa., on an alleged variance from the writ, the am
'lavit referring to the entry in the sheriff's book, woultl not take judicial 
llotice of the sheriff's book, where the party might have ascertained 
whether till' writ was returned. l1ussell v. Dicksoll, 6 Bing. 442. 

TIle Court will take judicial notice, as a public matter affecting the 
govel'llment of the country, that an allegution that such re\'olted colony 
has been recognized as an independent state by this country, is false, 
notwithstanding the averment on tho record, and that it must therefore 
be taken as if there had been no such averment; and the Court (of 
Equity) refused to compel a discovery of proceedings fOlluded upon 
such representation: a demurrer therefore allowed. Taylor v. Barclay, 
2 Sim. 213. 

Jill"!}, t,·c. 
Park, J., stated it to be his opinion, that in a speriul-jury cause the 

plaintiff has no right to 118ve a tales, withollt consent on the part ()f 
the defendant. British AIl/seulIi v. Wldte, 3 Carr. & P. C. 289. 

After the jury arc charged they can only state a question, and 
receive the law from the Court; the Court therefore refused to prrmit 
them to have n law-treatise on the suhject, which hud been citct!' 
Burrows v. Unwin, 3 Carr. & P. C. 310. 

Where upon an issue out of Chancery the jury could not agree, amI 
the parties would 1I0t consent to discharge thelll, liS till! verdict was 
only to inform the cOllscience of the Chancellor, and he might send it 
down again for trial; or as in the case of cleven Ilgreeing, and the 
other juryman refusing to Ilssign any reason for not concurring, he 
might be satisfied without n forDlul verdict, the Judge took UpOIl him. 
self the responsibility of discharging them. ltlorris v. Davies, 3 
Carr. & P. C. 427. 

Upon the trial of an information fur n seditious libel, the jury, after 
having retired, upon their return into court ill ordel' to deliver thl'iT 
verdict, it was unccrtuin whether all of them were within heuring of 
what Wall decJured by their foreman; the Court held, that the Judge 
properly refusc(l to interfere after thc verdict was recorded, or to a~t 
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upon a comnlUnication from any of them; but under such uncertainty, 
the Court would allow the defendant U lIew trial, if he were disposed 
to apply for it. llc.x v Wooler, ° M. & S. 2°5. 

Plea Jluis darrein COlltillllmlce. 

A plea puis darrein COllt., held to be independent of a J udgc's order 
to rejoin issuubly Br,IJIl7lt v. Parillg, 5 lling. 'P4. 

The Court at 1I;si prius cun only receive a plea Jlllis darrein cOllfinu

alice, but not a replication, or even a confession of it; the party must 
reply above. Pascal! v. 1I0r.llc,/f, 3 Carr. & P. C. 372. 

TIIC affidavit in support of a plea ]Illis darr. COllt. shculd be slVorn 
before a Judge of assize, and not before u commissioner; the Court 
however allowed it to bc re-sworn at llisi prills. Bartlelt v. Lrigldoll, 
3 Carr. & P. C. 408. 

Bil/I!! E:rceptiolls, p. 4°4. 
Where a bill of exceptions had been sent to the plaintiff, that he 

might agrce to it, or suggest alterations, before being signcd by the 
Judge, and on the same liay the defendant sucd out a writ of error; 
held that, notwithstanding, the plaintiff was bound to express his assent 
or dissent, and return it. Wil/ans v. Taylor, 6 lling. 512. 

New Trial, p. 4G8. 

Where the Judge, bcing of opinion tlillt the plaintiff had madc out 
no title, directed a verdict for the defendant, and the jury being present, 
and no objection made at thE: time of entering the verdict; the Court 
refused an application for a new trial, 011 the affidavit of a juror that 
he had not concurred in the verdict. Saville v. Lord Famha11l, 2 

1\1. & Ry. 21G. 
Where no objection was made to the admissibility of evidence until 

the Judge ('llmmenced summing up, the Court aftcrwards rcfused 
a new trial on that ground. Abbott v. Parsoll, 7 Bing. 563. 

Where the Court sees that there is eviuence not merely cnougil to 
warrant the finding of the jury independently of that which is objected 
to as having been improperly received, but that it greatly prepomlerates 
in favour of' the verdict, the Court will not send the cause to a ncw 
tr'al. Doc d. Lord TCYlllzam v. Tyler, 6 Bing. 561. 

In an action on an insurance policy against fire, one of the con
ditions was II forfeiture of all benefit in case of fraud or false swearing 
as to the amount of loss claimed; the plaintiff claimed amI made an 
affidavit of dum age to the extent of 1,0851., and huving sued for the 
amount, the jury, upon vcry suspicious circulllstances of fraud, gave 
only 5001.; the Court grunted II new trial. Levi v. Bllillie, 7 Bing. 
349; and 5 1\1. & P. 208. 

Where the verdict (undcr 20t.) was against the opinion of the Judge 
lind weight of' evidcnce, the Court nevertheless refused a new trial, 
without payment of costs. Scott v. Watkinson, 4 M. & P. 237. 
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Where the aftomey had Ilermitted the cause, through inattention, 
to be called 011 and tried as an undefended cause, the Court refu~ctl 
to grant a nc .. trial, although it was sworn that there was a good 
defence upon the mel·its. Brench v. CasterlOlI, 7 Ding, 224, 

So where, the defendant omitting to appear at the h'ial, the jury 
had, in a case of great aggravation ,?f crim. COIl., given more damages 
than were laid in the declaration, the Court refused a new trial on any 
terms. 1I1aslers v. Ba1'1ltvell, ib. n. 22:j. 

If after a verdict for defendant, and a new trial obtained, he again 
succeeds, he is entitled to costs of both trials; but jf the plaintiff 
succeeds, he is only entitled to the costs of that trial. Pn,~lt'lj v. 
lIfellnrd, ! Tyrw. '260. . 

Where the sessions have found as a filCt a contract of hiring fol' 
a year, the Court will not, if there be any premises from which that 
conclusion might be drawn, disturb that finding; where, after the 
original hiring for less than a year, the pauper and her mistress vlII'icd 
the terms, fi'om which it might be inferred that they contemplated that 
there should be a continuation of the service beyond the OI'iginal period, 
the Court refused to disturb the decision of the sessions. Re.t· v. 
St. Andrew lite Grent, Cambridge, 8 13. & C. (jG4. 

Where the question at the trial is reduced to a single point, and 
a new trial is moved for, the Court, in granting it, will restrain the 
parties to the same point of inquil'Y' Tltu'ailcs v. Sninsbul'Y, 7 Bing. 
437. Bernasconi v. lurebrothcr, 3 B. & Ad. 372, COl/Ira. 

Nonsuit, p. 471. 

In an action of tort against several, there cannot j,o a nonsuit as to 
one and a verdict against the others. Uevcit v. Bru,vlle, 2 M. & P. 18. 

The Court will 110t entertain an application for a nonsuit upon an 
objection taken at the trial, but not reserved by the Judge. Mntthc!l'S 
v. Smith, '2 Y. & .T. 4'26. 

Where two issues were found tal' the plaintiff and two fol' the 
defendant, with liberty reserved to the latter to move for a nonsuit if 
the Court should think the issues found for the plaintiff immaterial, 
which was acquiesced in at the trial hy the plaintiff's counsel: held, 
that a nonsuit might be entered notwithstanding the finding of some 

. of the issues for the defendant. Shcpllcl'd v. Bishup qfClwsler, 6 Ding. 
437· 

Where the Judge nonsuited upon the opening, and consequently 
there was no verdict; held that he had no powel' to certify under the 
G Geo. 4, e. 50, to entitle the defendant to the costs of the special 
jury. Wood v. Grimwood, 10 B. & C. ,;"01. 

Verdict. 
Where the verdict was by consent taken on two special counts, 

being in fact the same cau se of action, the Court permitted it to be 
entered on one of them only. Henley v. Lyme Regis 1Ilayol', ~·c., G 
Bing. 100, and 3 M. & P. 278. 

The Court cannot convert a special case into a special verdict unless 
by consent. Attorrlclj.genel'al v. Dimond, 1 Tyrw. '243; and 1 Cr. & J. 
356• 

--'~-' _. 
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-- 'II. Amery, ii. 696. 1042 
-- 11. Andrews. ii. 384 
--' 11. Anglesea (Earl 01), ii. 1129. 231 . 
-- 'II. Appeals (Commissioners of), i. 

188 
_. - 'II. Appleby, ii. 31 
--11. Arnold, ii. 219. 1160 
-_. 'II. Arundel (Countes, 01), i. 278 
-- v. Asbby.de-la.Zouch (Inhabitants 

01), ii. 731 
--11. Aspinall, ii. 700 
--, v. Astley, ii. 729 
-- 'II. Atwell, ii. 6 
--, 'II. Atwood. ii. 12 
--, 'II. Audley (Lord). ii. 402, 404 
-- 'II. Austin, ii. 502 
--'II. Austrey, i. 322. ii. 660, 661 
--- 11. Aylesbury, ii. 1116 
-- 11. Aylett, i. 395. ii. 626 
-_. 'II. Azyre, ii. 404 . 
-- 'II. Babb, i. 293. ii. 416. 695. 699 
-- 'II. Badby, ii. 770 --II. Badeock, i. 101. ii.5 
--, 11. Bagshaw, ii. 532 
-- 'II. Bnildon, ii. 1109. 1116 
-- 'II. Baker, i. 446 
-- 'II. Baldwin, i. 260. ii. 705 
-- 'II. Ball, i. 469. ii. 337 --v. Halme, ii. 383 
--11. Banks, ii. 449 --v. Barber, i. 165 --v. Barnes, i 235. ii. 131.320 
-- 'II. Barnett, i. 197. ii. 617 
--11. Bamsley (Inbabitants ul). ii. 1087 
-- v. Barr, ii. 1073 
--'II. Barraslon, ii. 991 
-- 'II. Bartlett, ii. 1074 
-- 'II. Bass, ii. 446 
-- v. Bath.Easton, ii. 7'29 
-_. 'II. Bathwick (Inlmbilllnts 01), ii. 

1038. 1067 . 
-- 'II. Bayne,. ii. 369 
--11. Bazely, ii. 44ti, 447 
--11. Beach, i. 419 
--- v. Beard, ii. 140 
-- v. Bedall, ii. 136. 137, 131l 
-- 'II. Bedford, ii. 732 
--, 'II. Bedford (Juslices of)j ii. 6~5 
--11. Beech, ii .. 459 
--11. Beere, ii. 454. 457. 459 
-- v. Beeston, ii. 661 
-- v. Bell, ii. 221.955.1078 --v. Bellamy, i. 252 
-- v. Bellingham, ii. 930 --v. Bellringer, ii. 564. J '47 
-- v. Benney, Ii. 950 
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Hr~ t', nrJl~()Il. i. 2611 •• p fl. ii. (i~·t 
_ 1'. Bc'no;;(lq, ii. n 
• '_ fl. BCllll(':l, ii. 73f, 
_ .. I'. IIC1'~i"r.. ii .. P5 
. 1'. Herry, ii. 15:1 
_ .. t .• Berwick (.I ""ir('~ of), ii. 1102 
__ I,.lIerwick,SI •• Iohll, ii. 72IJ 

• • • 
. __ 1'. J1Cst, I. ~4!J 
_~_ t'. lh·w. i. :If)!) 
• I'. )licld('y, i. 261 
_ . I'. Ilidrlcr, ii. [,HI 
__ t'. Jlihh' ii. 31, :1'2. 'llf!. ~!.I". :l3'l 
__ ,'. lIi"nol<l, i. :ltlG 
__ t'. lIillillghnrst (1Ilhnb. of), ii. 507 
__ I'. Hillllor", i. 130 
• t'. llilsdnlc.l{il'khalll, ii. 733 
__ I'. Hillon, ii. 315· 735 
_- t·. }Jinegar, ii. 733, 734 
,. t'. llin~ley, ii. " 
__ t'. llillglos(', ii. 193 
_ .. _ v. Hipshn"', i. 1112 
___ t •• Bilkctt, ii. 1050 
_. _ t'. JJirmillghnno, ii. 72B. 1066 • 

• 
_. _ t'. llir!, ii. 113R 
__ t'. Blnckman, i. 141 
__ t'. ]llncksl1lilh'~ Company, i. 446 
_, _ ,'. llianey, i. 141. ii. 369 
__ ". lIIen!dnlc, ii. 362 
__ t'. Bliclr, i. 53'1 
•• t>. Boiliceo. ii. 10114 
. t'. nOlld, ii. 616 
-- "~. Ilunsnll, ii. 504 
__ "~. J\"stoll, i. 137.1135. ii. 33fl. 349 
.. t'. IJourlOll,oll.DulIFIl10rC (Inlla oi· 

tnnts of), ii. 7:bg. 1 1°9. I I 16 
-- t'. Bow (lnhnbitnnu of), ii. 731 
-_. v. Bowes and others, ii. 402. 404. 

89!) 
-_ .. v. Bowler, i. 237. 263. ii.931 
_. - 1). Dmvuc:ss. ii. 732 
-- t'. Bradenhal1l, ii. 735 
-- 11. Bradford, ii. 759 
- t •• Brndy, ii. 624 
-_ .. v. Bramley, ii. 140.404. 6q. 
-- 'V. Brnmpton. ii. [)o[j. 509, 510 
--" t'. Brangnn, li .. 490 

. t'.llrasil'r. i. 25 
-- v. Bray, i. 104.1Oi). 137. ii. 333. 

627. 698 
-- "~. IJrazier, ii. 440. 6!)g, 700 
-'- v. Ilrecme, ii. 37, 38 
-- v. Brent, i. 13B 
.. v. Bridgewater, ii. 654-
• - t'. Bridg.unn (Dr.). ii, 416.695 
• 1>. Drinklctt, i. ;,3!l 
. v. Brisac, ii. Z46.1l9B 
-- t'. Bri'low, ii .. 853 
-- t·. Brommich, ii.20 
_. - 1>. Brolll'grnl'c, i. 337 
-- II. Brolilj'ard, ii. 1102 
-, - t •• Bror>ke, i. 161. ii. II Oil 
_. - v. lll'ulIghton,.i,137. 'li3 
-- v. Browl!, ii. 333. 40~. fin. 1~'4B 
---- v. BrowlJe, ii. :f)gO ,. 

. v. BucclclIgh (J.'uchn. cf'. '{. 192. 

3fl3 . 
--t'. Buckby, ;'" (j','1 
-- 1'. Bu('kpriG' (l'0 ~" r .• ,',., 

\~" ... t'. n 

· - v, Uuckingham I,' V.,."· .C.s of), ii. 1043 
I , 

• 

Hr. "~. J\lIckillr,hnm (ilfnr'lui\ 00, ii. IfIll 
-- I'. Blick" (lnlrohltlltll' of), ii. 1!l1 
_._. I'. jJudd, ii. !lBO ' .. 
--- I'. BIIII. ii. ~·Ifl 
--I'. BIIIIod. ii. I'll. 1:11 
.. - . 1'. Hllflnillg, ii . ..:l~ I 
- t'. BII"tin~. ii. a:lfl 
-_. 11. IIllrbnck, ii. 7~!' 
_ I'. }Jnrbnn (III""hilllnl\ uf). i. 2311 
, . t'. Bnrdett, i. ani. :19fi. ·lfiB, ·1"9. 

ii. 4:)· •. 4:;6. 4i,7. 470 ,47 1,47'2, ·i73 o 

Il07 
-- I'. Hurley, ii. 1'2, 2B 
-- t'. Burlon, ii. 3[1;1. 3B-1 
-- t'. n"rton,"poll-'i'rellt (.Tl:h"bitnnt~ 

of). ii. 1i07 
•. _-. "~. JJur.V St. Ed",,,,,rl',. i i. '2G.l 
-- tl. Bllry and Slrlilloll Hoa", (1'rus. 

tee' of), ii. fiG 
-- 1'. BII~h, ii. 44[t 
-_. ". lI11th-r, ii. lioll 
-- t'. Butterton, ii. 7:1~ 
--. t'. Bultery & illacllamarn, i. 235. 

245. 250. ii. 331l 
-- 11. Cndngall (Earl of), i. 292 
-- t'. Callanan •• i. 623 

11. Cnmbridge (V. C. of), i. 445. 
ii. 6!16 

--, I'. Canfield (Great), ii. 379 
--. II. Carlile. ii. 7tlB ' 
--- 11. Carlile (Mary), ii. 463 
-- 11. Carpenter. ii. 193. 24/).6i2.695. 

793 
-- 11. Carr, i. !lB6. ii. 1115. GOo 
-- II. Carroll, ii. 197 
-- t·. Cnrter, ii. 457 
-- 1/. Cn~allx, ii. 1153 
-- 11. Ca~c, ii. ~Q 1.500 
~ . 11. Cassans, i. 42i ' 
-- 11. Castell Car~inion. i. gG . 
-- t'. Castlcmainc (Lord), i. 97. 9fl. 100 

-- 'lI. CastJcmorton, ii. 7jO, 7i J, i72 
--- 'D. Castlcton, i. 336, 3;17,338.341 
. - i l • Calor, ii. 331). ai6 ' 
---·1'. Cattey & Cotter, Ii. 19.J. 
--I'. Cellier, i. 81. 99 . 
-- v. Chaddcrton, ii. '264. 736 
-- t·, Chandler, ii. 239. 427 
-- v. Chnrnock, ii. 237 
-- 1'. Chatham, ii. 736 

" • . .' 
-- t'. Cherry, ii. 442 
_.- v. Chester (Bishop of), ii. 64, (l(j. 

503. j6g, 770 '. . 

-- v. Cheste, (!\layor or), ii. 5!i3 . • 

-_ II. Cho,fer (Sh('riIT of). ii .. jl I. ~ I,'; 

-.-- v. Chesterfield, ii. i30 
-- ... Chilvc,'s Coton, ii. 426. 734, i3!) 
-- t·. Chipping Norton, ii. 7io. 7i2. 

10~G ' 
-- v. Circnccster, ii. 73;) 
-- . v. Claph"m, i. 206 
-- ... Clark, ii. 514 
-- ". Clarke, i. 106, 18i. 302. 414. ii. 

• 

20.216.365.7°0.950 
-_. ". CJ..yton. ii. 14o.2i9 
-- 1'. Clayton.le-iIlooe., ii. 3 15. ;35 
--v. Clear, ii.414. IOU 

-- v. Clegg, i. 'l60 

-- v. Cltwes, ii. 954.1067 
h 
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TABLJ;: OF CASE·S • 

• 

Rex 1I. Clifford, ii. 410 
-_. 11. Cliflon-upon-Dunsmore, ii. 759 
-- v. Cliviger, ii. 400, 401, 402. 72 

1000 
-- v. Cobbold, i. 141 --v. Coe, ii. 418 • 
_. -- v. Cohen, ii. 3. (j1l2 
-- v. Colcorton, ii. 1111 
-_. v. College, i. 25 
-' - v. Collicott, ii. 898 
-- v. Collinson, ii. 1065 
--' v. Colly, i. 164 
-- v. Coode, i. 462 
_. - v. Cooke, i. 39!!. ii. 513 
-_. v. Coombs, ii. 686 
-- v. Cope, ii. 232 
-- v. CommercII, ii. 490 
-'- v. Cooper, ii. 430 
-- v. Coppard, i. 434 
-- v. Corbett, il. 735 , 
-- v. Corle l\lullel!, ii. 1110 
-- v. Corsham, i. 249. ii. 734 
-- 1I. Cunlet, ii. 442 
-- v. Cotesworth, ii. 40 
-- v. Cotterell, ii. 1065 

I 
• 
• 

• 

• 

8. 

. 

-- V. CottOIl, i. 45, 260. 272. ii. 382 • 
384. 610 

_. -- v. Course, ii. 38 
-- v. Cox, ii. 501 
-- v. Cranagp., i. 407 
-- v. Craven, i. 432 
_. - v. Crediton, ii. 731 
-- v. Crcevey, ii. 461.467, 468.472 

1054 . 
-- v. Crighton, ii. 451 
_. -- v. Crockett. ii. 1013 
-- v. Croker, ii. 430 
-- v. Cromcr, i. 383 
-- v. Cromlord, ii. 730 
-- v. Crosby, i. 94,95.99, 100 
_.- v. Cross, ii. 10 
-- v. Crossley, i. 209. ii. 79. 62-!-
-_. v. Crutchley, ii. 1064 
-- v. Culpepper (Sir T.). i. 340. ii. 43 
_. -- v. Cumberlund (lIahabitunts ot), iJ 

191 
-- v. Cum~erworth. ii. 1035 
-- v. Curran, ii. 1064 
-- v. Cutler. ii. 690 
-- v. Daniel, ii. 44B 
-- v. Darley, ii. 42 
-- v. Darnfurd, i. 406 
-- v. Davis, i. 94. 142 • 408• ii. 4,5. 

195. 2 3°.336.364.772 
-- v. Dawbcr, ii. 13. 15 
-_. - v. Dawsou, i. 418. ii'40• 333 
-- v. Day, ii. 1074 
-- v. Dean, i. 127 
_. -- v. Debenhum, i. 207 
-- v. De J3creugcr aud others, i. 16B. 

446. ii. 246 
-_ .. v. l)e Caux, ii. 748 
-- v. Dedall, ii. 6B7 . 

v. Deddlc.bury (Inhabitants of), 
ii. 734 

-- v. Dedham, ii. 729 
-- v. Deeley, ii. 1095 
-- v. UrNiug, ii. 100B 
-- v. De In MuIlC, ·i. 349 

• 

• 

• 

Rex v. Dennis (I~~abiIBnt5 of), i. 338 
-_. v. Despard, II. '14. 430 
-- v. Devon (Inhabitants of), ii. 191 
-- v. Dewhurst, ii. 30 • 449 
..;...- 11. Dey & U x, ii. 399 
-- v. Ditcheat, ii. 733 
-- v. Dixon,'ii. 957 
-- v. Dobbs, ii. 198. 416. 502 
-- v. Dodd (Dr.), i. 127. 140. ii. 10. 

11·455 
-- 'V. Doherty, ii. 404 
-- v. Donovan, ii. 37 
---II. Doran, i. 437. ii. 39 , 

v. Dnre, ii. 29 
-- v. Douglas, ii. 328 . 
-- II. Dowlin, ii. 625 
_. - 'V. Droke, i. 378 
- v. Drummond, ii. 262 
-_. v. Dud man, i. 425. ii.623 
-- v. Duins, i. !l09 
-- v. Dunn, ii. 955 
-- v. Dunllln (Inhll~ilanls of), ii. 735 . 
-- v. Durham, ii. 12. 14 
-- v. Dunley, ii. 701 
- 'V. Dyer, ii. 6. 429 
-- v. Dylone, i. 13B 
-- v. Dys"n, ii. 501. 525 
-- v. Eardisland, i. 23B 
-- v. Earl Farleigh, i. 336• 339 
-- v. East Knoylc. ii. 770 
-- v. Eatington, ii. 732 
-- v. EccIcslield; ii. 382 
- v. Eden, ii. 622 
-- II. Edgworth, ii. 771 
-- v. Edmonton, ii. 50B. 1035 
-- v. Edmundstone. ii. 735. 
-- v. Edwardb, i. 166, 167. 170. ii. 28. 

237·654 
-- v. Edwinstowe, ii. 1111 
-- 'V. El!ginton, ii. 4-18 
-_. v. Eldcrshaw, ii. 1102 

. v. Elderton. i. 444 
- • v. Eldridge, ii. 30 
--- v. Elkh,s, i. 2B2. ii. 753 
-- v. Ellins, ii, 219. 444 
-- v. Elliott, ii. 336 
• -- v. Ellis, i. 129. ii. 12.955 
-- v. Else, ii. 5. 690 
-- v. Emden, ii. 625 . 
--- v. Enderby, ii. 1115 
-- v. Erhwell, i. 34. 3115. ii. 256. 277, 

278,279.314. 605,666 
--- v • .Erirh. i. 26. ii. 611. 1087 
-- v. Essex (J ustiecs of), i. 462. ii.380 
-- v. Evans, i. 418 •. ii. 472. 1054 
-- v. Evered, ii. 430 
-- v. Ext·ter County Treasurer, i. 5'J.7 
-- v. Fagg, ii. 955. 1078 
- •. '- l! Falkner, ii. 30 
-- v. Faradil,Y, ii. loBO 
_. ·v. Flfrl~igh Wallop, ii. 110B 
- v. Farre, ii. 194.196 
-_. v. l"arriugdoll, ·i. 331 
- v. Fcarshire, ii; 'J.9 . 
_. v. Ferguson &.Edge, ii. 238 
- v. Ferrand, ii. 542 

• 

.-- v. Ferry Frv.tone, ii. 264. 279. 314 
-- v. Fcvcrsha;u, ii. ·951 
• v. 'Fidler, ii. 1064 



TAD LEO F CAS E S. lilt 
ReE v. Fielding, ii. ,505 ' 
__ - v. ,Filer, ii. 363 
__ " v. Fisher, ii. 29· 30. 468 
__ v. ]:o'i!Iongley, ii. 733 
__ ' v. ]:o·ilzgemld. i. 208 
__ ' v. Fitzpatrick, i. !l4 
__ ' v. Fleet, ii. 468. 730 
.. . v. Fleet (Warden 01), I. II.~O. !l35. 

ii. 753. 754 . 
. ,v. Fleming & WllldhQIlI, ii. 276 
_, _ v. J<'letcher, i. 130 

__ v. Flinton, ii. 1038 
__ v. Foot; ii. 451 
__ tJ. Forbes. ii. 277 
_- v. Ford, i. 94. 95· J 17· ii. 439· 754, 
__ v. Forrester, ii. 406 . ' 

_. _ v. Foster, I. 412.414 
, , t'. Fowle. ii. 1119 
_. _ v. Fowler and others. ii. !l31 
_. _ v. Fox, i. 118. ii. 660 
_-' v. Francis, ii. 334 
_, _ v. Fr~nklin, i. 404 
_. _ v. Frederick. i. 130. ii. 400 
_- v. Freeth, i. 403. ii. 892 
, v. Friend, i. 81 
-- tJ. Furneaux. ii. 450,451 
, v. Furness, ii. 735 
--v. Fuller,' ii. 222 
_, _ v. Fulwood, ii. 402 
__ v. Fylingdules. ii.382 --v. Gage. ii. 369.616 
~ .. - v. Gardiner, ii. 363 --v. G~rdnt!r, i. 198. ii. 20. 238 
_. - v. Gash. ii. 362 
--tJ. Gaskin (Dr.), i.233·260. ii. 430 
-- tJ. George, i. 487 
_. - v. Gibbons. ji. 194. 
-- 11. Gibson, i. 225· !l45 
,. • v. Gilham, i. 93. 381• 391. 396. ii. 

369. 860 
--11. Gilkes, ii. 1030 
-- v. Gillson, ii. 39· 77'). 
-- v. Girdwood. ii. 456• 457 
. . 11. Gisburnc, i. 104. 123 
--11. G1nmorgiul (IlIhnb. 01), ii. 190 
-- v. Glossop. i. 410 
--' v. Gloucestershire' (1ustices of). ii. 

1100 ' --v. Glover, ii. 1036 
--' v. Goddard, ii. 615 
-, - v. Gogerly. ii. 4 
-- v. Golrlsmith. i. 406. ii. 501, 502 
-, - v. Goodhall, ii. 327 " 

. v. Gooding, ii. 8!l9 --v. Gordoli. i. 138. ii. 238; 255 
-- v. Gower, ii. 38 
-- v. Gmhafn, ii. 2 
-- v. Grandon. i. 240. 259. ii. 432 
, ' , v. Grant, i. 95. ii. 29 
--,v. Gray, ii. 193. 198.698 
-- v. Ort·at Bentley. ii. 1110 
--' v. Great FarringdQn. ii. 1043 
-- v. Great Salkeld, ii. \ 108 
-- v. Greet. ii. 1101. 1147 
, , v. Grey (Lord) & olhers, ii. 237, !l38 
-_. v. Gri~he, ii. 626 
-- v. Griffiu, ii. 29 
-_. v. Griggs, ii. 400. 656 
-: - v. GJimes, i. 21g. 250. ii. 697. 699 

• 

• • 

Rex -v. Grimwood. i. !l08 , 
--' v. Gutch. ii. 957. 1039, tOM 
-- v. Gwyu, i. 293 
-- v. Hadden. ii. 690 
-- v. Huille!. i. 391 .. 
-- v. Hales. ii. 729, 730 
-- v. Hall, ii. 29. 4~9. 455. 6t8. 735. 

J049 
- v. Hammersmith (lnhab. of), i.34.. 

J39· ii. 379.385 
-- v. Ham mOll. ii. 447 
_. - v. Hamlllond. i. 253 

, 

-- t'. Hammond &'Webb, ii.237. 622. 
765 
. v. Hampreston, ii. 728, 729 

- v. Hum.tall Ridgewure. ii. 731 
-- v. Hanks. ii. logO 
-, --- v. Barberton. i. 346' 
-_. v. Harding, ii. 697 
_.- v. HardlVicke. i. 143. ii. !lB. 580 
-- v. Hardy & Tooke, ii. 233, 234.235. 

236 
-- v. Hiuley, ii. 1064 
-- v. Hurpur, ii. 430 
-- v. Harrinll"orth, i. 320,321.324 
- v. Harris, ii. 215. 220. 454 
-_. v. Hurrison. ii. 529 
_. - v. Hart & While, ii. 45g. 471 
-- 'II. Hartley, ii. 363 
_ .. - v. Harvey. ii. 462 
- . 11. Haslingfidd, ii. 85. 683. 68G. 

688 
_. _. v. Hatfield (Tnhab. vf), ii. 384-
-- v. Hawker, ii. ,429 
-- v. Huwkcs\\"ood, ii. 336. 772 
--v.- Hawkins. i. 364. ii.194. 196.686 
-_. v. Haworth, i. 537. ii. 95S. 1025 --v. Hayman, ii. 1035 
_. v. Haynes, i. 456, 457 
-- v. Hayte, ii. 101'). 
--1). Hayward. ii. 500 

, v. Hazell, ii. 427 
-- v. Headcorn, ii. 19 
-, -v. Heuley. i. '402 --v. Hearne. ii. 956 
- v. Heaton Norris. ii. 728 

• 

--v. Hebde,n, i. ').18. 249,250. ii. 697. 
6g8' 

-, -v. Hedges, ii .. 1006 
-- v. Helling, ii. 735 
--v. Helps. ii. 430 
. v. Helsham, ii. 1067 
• v. Hempsfcnd & 1I1ldson, ii. 449 
. v. Hensay. ii. 'l46. 376 
- v. Hepworth. ii. 1035 
-- v; Hickman, ii. 29 
-- v. Higgins. i. 464. ii. 5 1B• 954 
-- v. Highley. ii. 992 
-- v. Hill and othel's, ii. 3P~ 

• 

- v. Hobson, ii. 451 
-- v. Hodgson. i. 166, 167. ii. 700. 

1050 

-- 11. Hodnett. ii. 508 
-- v. Holland. ii. 413. 416 
- v. HI/llinshed. ii. 955 
- •. - v. Hollis, ii. 432 
-- v. Holli-ter. ii. 695 
-_. v. Holllle, ii. 735 
-_. v. Holmes, ii. 38 

, 

h'l 

• 
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i , 

, 

It,'x v. Holt, I. 197, 198. ii. 460. 472, 
473 

-- v. Holy Trinity (InhBb. of), ii. 733 
-- v. Holy Trhiity, :Minories, ii. 731 --v. Hone, ii. 472 
-- v. Hopper, i. '355. ii. 106 
-- v. Horne, i. 387. ii. 472 
-- v. Horne Tooke, ii. 237 
, v. Horner, ii. 1025 
, v. Homsey, (Inhab. of), ii. 384 , 
--- v. Horseley, ii. 295. 317 
, v. Horton, i. 117. ii. 543 
--v. Ho,tmen in Newcastle, (Fmter-

nity of), ii. 695 
- v. Houghton, ii. 338. 729 
--- v. Bowe, i. 183, 184. ii. 239 
--v. Bube, i. 437 
" v. Huck~, i. 463.464. ii. 26:1. 492. 
623·6~6 . 

-- v. Hudson ii. 381 
-- v. Hnggins, i. 116 
, v. Hughes, i. 209. ii. 8. 195. 399 
.. v. Hulcott, ii. 4"7. 432. 660. 735 
-- v. Hunt, i. 350. 378. ii. 471. 851, 

852 ' 
-- v. Hunter, ii. 335. 1044 
- tl. Hurrell, i. 402 
-- v. IIur~tmonceaux, ii. 1028 
-- v. H utchillson, ii. 264 
-- v. Idelord, ii. 731 
- v. Idle (Illhab. 01), ii. 1116 
--v. lIes, i. 253.434. ii.622. 
-- v. Incledon, ii. 490 
- t'. lnge, ii. S62 
. v. Ipswich (Justices of), i. 445 
-- v. boac, ii. 38 
. v. hie lVl'Knight, ii. 10!18 --v. Jackson, ii. 140.892 
--v. Jacobs, ii. 29 
-- v. Jagger, ii. 402. 404 
, v. J arues, ii. 430. 622. 624, 655 
-- v. J elFerys,ii. 788 
. v. Jenkins, ii. 29 
-- v. Jenks, ii. 198 
. v. Jennings, ii. 1102 
--- v. Jervi" ii. 195 
-- v. Jollllson, ii. 11. 193. 450• 455, 

456• 619. 787 
-- v. Johnson & Coulburne, ii. 369 
- v. Johnston, i. 339. ii. 34 
-- v • .T olliffe, ii. 665 
- tl. Jones, i. 538. ii. 13, 14, 15. 29. 

219.288.336.625 
-- v. Jones & Longmnn, ii. 195 
--- v. Jones & Palmer, i. 275, 276. 

320,321.430• ii. 332. 337 
- v. Kay (Dr.), ii. 681 , 
-- v. Kea, ii. 614 
-- v. Kelly, ii. 5 
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. 

ABANDONMENT, 
notice of, where neces!ary, ii. 664. 
proof of, ib. 

ABATEMENT. 
01l1es probandi, iv. I. See Onus Probandi. 
usually lies on the defendant, ii. 1. 
the practice has not been uniform, ib. 
is discretionary with the court, ib. 

• 

• 

when convenient that the plaintiff should begin, ib. 
when plaintiff begins, should go into the whole of his case, ib. 
on plea that assignees ought to be joined, ii. 1. 
may depend on the form of the issue, ib. 
on plea of nonjoinder, ib. 
evidence on plea of, ii. 2. 

proof of dormant partner not available, ii. 2. 
proof of damage, ib. • 
plea of' peerage, ib. 
misnomer, provisions of stat. 7 Geo. 4, c. 64, as to, ib. 
effect of pleading by way of conclusion, ii. 3. 
competency, ib. 
of suit, ib. 
by death of co-plaintiff not suggested on the record, ii. 662. 

ABBEY. 
proof of endowment of, i. 342. 

ABET. 
Meaning of the term, ii. 5. 

ABILITY, 
of witness, how judged of, i.483. 
to be estimated by the jury, ib. 

AB INITIO 
trespass when, ii. 831. 

ABJURATION 
of the realm by the husband, effect of, ii. 397. 

ABORTION, 
indictment for attempt to' procure, ii. 501. 

ABSENCE, 
of attesting witness, proof in excuse of, i. 327, 8. 

secondary proof, i. 328. 
proof of hand-writing of, when sufficient, ib. 

proof of identity of obligor, &c., i. 321). 
"OJ .. I. a 
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ABSENCF. 'conthllled. 
, fact of, how proved in action to recover penalties for non·\"csid_ ., 

ence, II. 711. 
of evidence tending to a different conclusion, effect of, i. 503. 

ABSENT 
witness, motion to examine on interrogatories, ii. 86. 

ABUTTALS, 
variance from description of, in trespass, ii. 802. 

ACCEPTANCE, 
of bill of exchange, what amounts to, ii. 146 • 
provisions of stat. 1 & 2 Geo. 4, c. 78. 
ofbill of exchange, proof of, ii. 143. 
of bill of exchange, power of corporation as to; ii. 144. 
presumptive evidence of, ii. 145. 
when absolute, ii. 146. 
unnecessarily alleged need not be proved, ii. 158. 
divisible, ii. 170. 
may be for value as to part, and for accommodation as to residue, 

ii. 170. 
presumption from allowing acceptance given as a security to . .. 

remain, 11. 174. 
is prima facie evidence of money received by the acceptor, ii. 182. 
of bill payable to fictitious payee, ib. 
of what evidence, ib. 
waiver of, ii. 17 [j, 176. 
effect of exchanging, ii. 167. 
of part of goods sold, what amounts to an, within the statute of 

irauds, ii. 354, 355. 
of charter, proof of, ii. 6g6. 
of lease by assignee, presumptive evidence of, ii. 1 'l5. 

ACCEPTOR. See Bill if Exchange. 
ACCESS, 

presumptions as to and proof of, ii. 136. 
ACCESSORY. 

principal and accessory, WI10, ii. 3. 
principal in second degree, ii. 3. 
proof of his being present. ii. 3, 4. 
aiding and abetting, ii. 5, 6, 7. 
accessory before the fact, ii. 7, 8. 
cannot take advantage of error in the attainder of the principal, 

i. 260, ii. 705. 
wife may be cOllvicted as principal, the husband as accessory, 

ii. 8. . 
may controvert guilt of principal, i. 249. 
proof against, in forgery, ii. 337. 
proof against, on charge of larciny, ii. 4.50. 
to an unknown principal, ib. 
accessory after the fact, ii. 8. 
variance, ii. 8, g. 

ACCIDENTAL INJURY, 
not a trespass, when, ii. 817. 

ACCIDENTAL KILLING, 
evidence of, ii. 517. 

• 

• 
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ACCOMMODA l'ION. 
sct-off against bill accepted by bankrupt, when allowable, ii. 124. 
acceptor, action by, ii. 773. 

ACCOMPLICE, 
•• competency, 11. g. 

in civil actions, ib. 
in criminal proceedings, ii. 10, 11. 
under particular statutes entitling him to pardon, ib. 
present practice as to admitting accomplices to give evidence! 

" 11. 11. 
competency when indicted with others, ib. 
value of such testimony, ii. 12. 
confirmation of an accomplice, ii. 12, 13, 14. 

ACCORD, 
and satisfaction, when evidence, ii. 15. 
when a bar, ib. 
in what cases it must be pleaded, ib. 
performance when to be proved, ib. 
evidence on non assumpsit, ib. 
satisfaction by one of several persons protects the rest, ib. 

ACCOUNT, BOOKS OF, 
admissible when, in tithe suits, ii.796 • 

ACCOUNT, 
evidence in action of, ii. 16. 
plea, never receiver, &c. ih. 
onus probandi on whom, ib. 
transfer of, ii. 76. 
settlement of, by giving bill of exchange, .. 

11. 170. 

ACCOUNTS, 

cannot be opened, 

state of, proveable by general evidence, when, i.439. 

ACCOUNT STATED, ii.75. See Assumpsit. 
between partners, ib. 
by husband and wife, ii. 76. 
by one as administrator, ib. 
evidence on, ii. 75. 
promissory note, ib. 
does not billd an infant, ib. 
alters nature of debt, ib. 
with partnr~, ii. 76. 
maintainable, notwithstanding special agreement, ii. 75. 
agreement amounts to, when, ii. 58. 
variance, ib. 
acknowledgment, evidence on, ii. 184. 

ACKNOWLEDGMENT, 
evidence of, in answer to the statute of limitations, ii. 481. 
must be in writing, ii. 481. 483. 
by one of several, ii. 483. 

ACQUIESCENCE, 
evidence as a tacit admission, ii. 21. 
by tenant on service of notice, ill. 

• 
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ACQUIESCENCE cnntilll/rd. 
presumption from, ii. 708. 
m commission of bankrupt, whcll evidence of bankruptcy, ii. 18. 

105. 126. 
A CQ TJ ITT A L. See If liter/nits acquit Jlldgment. 

of indicted party, somctlnlCS directcd in order to make him COm-
•• petent, 11. 12. 

of one of severnl defendants in tort, ii '2og. 
of co-defendant against whom no evidence is given, ii. 581. 
in criminal case, effect of evidence, i. 234,5, 6, 7. 
variance from allegation of, i. 434. 

ACTS OF PARLIAMENT, 
kinds of, i. 195. 
public when, i. 195, 19G. 
private when, ib. 
public statute, proof of not rcquisite, i. 196. 
private requires proot~ i. 195. 
how proveJ, i. 197. 

by copy printed by thc King's printer, ib. 
Irish Act, proof of; ib. 
41 Gco. 3, c. go, s. 9, provisions as to, ib. 
recitals in, when evidence, ib. 

ACT, 
variance in allegation of, ii. 31, 414. 
rule qllifacit per aliulII, &c. ii. 31. 
in what cases applicable, il>. 
authority to do, proof of, ib. 
of one, in case ofconspiracy, the act of all,i ~33. 
of agent that of principal, when, ii. 210, 211. 
presumption of intention from, i. 502. 
injurious when sufficient to maintain an action, ii. 211. 
firing near plaintiff's decoy, ib. 

ACT DONE, 
by agent wbell equivalent to act by principal, i. 415, 416. 
alleged to be in writing, what proof necessary, i. 416. 

ACT OF GOD, 
excuses from performance of contract, whcn, ii. 20'2, 203. 

ACT OF OWNERSHIP, 
on other land, when evidence to prove title, ii. 821, 822. 

ACTS OF STATE, 
how proved, i. 197. 

by the Gazette, i. 197, 198. 
by printed proclamations. i. 197. 
book of acts, in ecclesiastical court, effect of, i. 25[;, ii 317-3~O. 

ACTIO PERSONALIS MORITUR CUM PERSONA, 
to what causes the maxim is applicable, ii. 326. 

ACTION, 
notice ofii. 529 .532. 
notice of action against a magistrate, ii. 422. 
commencement of proof of, ii. 424 . 476. 
termination of proof of, ii. 497: 
variance from dfscription of~ i. 434. 

• 

• 
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ACTION COtltillued. 

proof of commencement of, by the writ, i. z80. 
on a contl'llct may be brought in the nnme of the principal for 

whose benefit the contract was made, ii. 58:). 
malicious suit, action docs not lie ror, ii. 499. 
cannot be founded on breach of plain tilts duty, ii. 753. 

ACTUAL ENTRY, 
proof of, where necessary to avoid a fine, ii. z91. 

ADDRESS. See Lihel Ga;:.ctte, ib. z63. 
ADJUSTMENT, 

proof of, in an action 011 a policy, ii. 645. 
effect of, ii. 645, 

ADMINJSTRATION, 
proof of title to a term, ii. z95. 
order of administration by un executor, ii. 323. 
letters of, not evidence of death, i. 225· 
letters of, when they may be objected to in action by adminia-.. 

trator, 11.315. 
stamp duty on, ii. 754. See Stamp. 
refusal of letters of, ii. 318. 
effect of, on payments, ib. 

ADMINISTRATOR, 
not estopped by verdict, when, i. Z23. 
possession of goods by bankrupt as, ii. 110, llll. See Ezcculor. 

ADMIRALTY COURT, 
effect of judgment by, i. 130. 
decisions, effect of, i. Z46, 247. 

ADMISSIONS, 
general value of the evidence, ii. 16. 
effect of, ib. 
always evidence against the party, i. 
distinction between the several kinds of, ii. 16. 
general principle, ii. 17. 
adllli~:,i()ns with a view to evidence, ib. 
admission in a plea, ib. 
admission by deed, ib. 
recital in a deed, ib. 
admissions on which others hnve acted, ii. 18. 

cohabitation as man and wife, ib. 
recognizance estops as to name, ib. 
tenant cannot dispute landlord's title, ib. 
party concluded by representation as to name, ib. 
by giving bill or note for goods, ib. 
acquiescence in commission of bankrupt, ib. 
receipt given for money not conclusive, ii. 19. 
ol-taining of diocharge as bankrupt, ib. 
where surrender does not bind, ib. 
proof of debt under commissioners of bankrupt does not con

clude, ib. 
parish certificate, ib. 

collateral admissions, ib. 
not conclusive, ib. 
dealing with one as farmer of post.horse duties, ib. 

"3 
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• 
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ADMISSIONS contillued. 

• 

officiating as priest, ii. 19. . .. 
actmg as rector, 11. 20. 
payment of tithes, ib. 
arfmowledgment of nuisance, ih. . 
I."iving security for payment of duties on newspapers, ib. 
oath before commissioners of'income.tax, ih. 
omission of debt by insolvent in his schedule, ib. 
offer to bribe, ib. 
admission of marl'iage, ib. 
answer in Chancery, ib. 
do not supersede the usual proof of the execution of a deed .. , 

U. 21. 
voluntary affidavit, ib. 
from acquiescence 01' silence, ib. 
on being served with notice to quit, ib. 
when pregumed, ih. 

for the purpose of huying peace, 
not admissible, ii. 21, 22. 

when made conditionally. ii. 22. 
with qualifications, ib. 
cannot be used generally, ib. 
made under compulsion, when admissible, ib. 

by a bankrupt, ib. 
by a witness, ib. 

admission by a party on the record, ib. 
is evidence, though he be but a trustee, ib. 
by a guardian not admissible against the ward, ii. 23. 
by a rated parishioner, ib. 
by party really interested, ib. 

under-sheriffs, ib. 
shipowners, ib. 

by one who illdemnifies, ib . 
by third persons, ib. 

to whom reference is made, ii. 24. 
by agents, ib. 
proof of agent's authority, ib • 
to what extent his admissions, &c. bind his principal, iI>, 

by an under-sheriff, ib. 
by a consignor of goods, ib. 
where there is a community of design, ii. 25. 
by partners, ib. 

after dissolution of partnership, ib. 
by one uftwo joint covenantors, ib. 
by a wife, when binding, ib. 
by joint conspirators, ii. 26. 
by a bankrupt against his assignees, ib. 
by a party represented against his representatives, ib. 
by an owner against one who claims title under him, ib. 
by a debtor against the sheriff, in an action for an escape, ii. 27. 
by a principal is not evidence against his surety, ib. 
general rule that the whole is to be read, ib. 

c01!fcssion in criminal proceedings, ib. 
must be voluntary, ib. 
excluded by threat 01' promise, ib. 
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ADMISSIONS ·continlled. • 

in what cases, ii. 27. 
confession by witness in giving evidence gCllel'ally admissible. 

ii. 28. 
facts admissible, though the knowledge be obtained by an ex-

torted admission, ib. 
effect of statutes of Philip & Mary, &c. as to admissions, ib. 
directions of those statu tes, ib. . 
written examination precludes parol evidence when, ib. 
prisoner's refusal to sign his examination, effect of, ii. 30. 
examinations to be returned, &c. ii. 30. 
proof' of examination be/ore a magistrate, ib. 
force and effect of, ib. 
confession affects the pl'isoner only, ib. 
practice where it affects others, ii. 31. 
proof of written instrument by, ii. 317. 
by party to deed not sutlicient evidt:nce of execution, i. 320. 
proof by, of execution of'instrument, i. 354. 
of' execution of' deed docs not preclllfle objection on score of' 

variance, when, i. 42!J. 
by attorney on I'ecord receiveable, ii. 
by party of particular character, ii. 21!J. 
of bankruptcy, ii. 130. 
of bankruptcy where evidence of'the facts, ii. 105. 
proof of bill by, ii. 148. 
of due notice of dishonour, ii. 162. 
of having parted with copyright, ii. 691. 
evidence of in action for dilapidation, ii. 711. 
by paying money into court, ii. 601. 
by giving bill of exchange for goods is binding, ii. 170. 
by pleadings, i. 436. 
of item in a set-ofF does not supersede the necessity of proof by 

plaintiff, ii. 727. 
of an agreement renders the proofs prescribed by statute of frauds. • .. 

unnecessa!y, 11. 344. 
by one when evidence against another, ii. 153, 
by an indorser I of indorsement of bill of exchange, ii. 153. 
by the debtor, evidence against the sheriff, when, ii. 740. 
by one of several partners, effect of, ii. 143. 
by one of several trespassers, when evidence against the rest, ii. 813. 
where evidence to prove a marriage, ii. 251. 
in answer may be discharged by the same, i. 287. 
evidence admissible to explain, ii. 57'1.. 
of fact by slanderous words, ii. 7g. 
by prisoner, of another kind of offence, inadmissible to prove in ten·· 

• • • 
tlO11, lI. 701. 

to clergy, effect of on testimony, i. g6. 
to copyhold, evidence as to construction of, ii. 243. 

AD.\lITTANCE, 
to copyhold, proof of, ii. 241.1, 241. 
of copyhold tenant, necessity for and effect of, ii. 240. 

ADULTERY, 
proof of; ii. 252. 
of wife, where a defence in an action against the husband, ii. 396, 

397· 
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AD V ALOltEM, 
stamp on conveyance, ii. 702. 

ADVERSARY, 
possession by relieves from proof of instrument, when, i. 351. 
after refusal of to produce instrument slight proof sufficient, i. 

353, 354· 
ADVERSE ENJOYMENT 

for twenty years will not bar a public right, ii. 912. 
possession, evidence of, ii. 290 294. 

ADVOWSON, 
passes under commission of bankrupt, ii. 122. 
grant of, presumable against the Crown, where, ii. u72. 

AFFIDAVIT, 
voluntary not admissible, i. 2£3. 2G8. 
is evidence by way of confession, ii. 21. 288. 
stamp on, ii. 754. See Stamp. 

AFFIDA VIT OF CONFORMITY, 
evidence, where, ii. 130. 

AFFIRMATION 
by Quaker, i. 224. 

AFFIRMA TIVE 
allegation, proof of lies on the party alleging, i. 3u3. 
whcn presumed h.v law the omls proballdi is on the party who 

denies the fact, i. 3G4. 
AGENT. 

the act of'the agent is that of the principal, ii. 31. 
and may be so alleged, ih. 

evidence of agency, ib. 
direct evidence, ib. 
evidence from relative situation, ii. 32. 
in case of an under-sheriff, ih. 
sale of' books by a servant in a shop, ib. 
act of an attorney, ib. 
from habit and course of dealing, ib. 
in case of brokers, ib. 
in paying for work, ib. 
in case of authority to servants, ib. 

wife, ii. 33. 
evidenced by custody of' instruments, 'ivhen, ib. 
from recognition of authority, ib. 

payment of policies subscribed by agent, ib. 
using affidavit of third person stating the agency, ib. 
acquiescence in payment of a bill instead of money to a ser-.. 

vant, 11. 31-. 
authority to commit It trespass, not implied, ib. 
declarations by agent when admissible, ib. 
in what cases the agent must be called, ib. 
when personally liable, ii. 35. 
competency of, ii. 
admission by. See Admission, ii. 23. 
authority of~ ii. 33. 
declaration by drawer of bill of exc1mnge. Sec Billf!! Exchange. 
publication oflibcl by, iv. 8.)0, i. 2. 
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IlC 

:\GENT--continucd. 
moral, must be taken to contemplate the natural effects of hill 

acts, i. 562. 
proof of being, in Ilction of trespass, ii. 8o!). 
proof of warrant to prove agency 110 evidence of the judgment, ib. 
proof of authority to inrlorJc bills, ii. 103. 
who is within the 17th section of the statute of irauds, ii. 

357· 
proof of act by, when it satisfies the allegation of Ull act by the 

principal, i. 415. 
variance as to number of agents material, when, i. 417. 
of husband, where the wite is, ii. 718. 
principal when liable lor nets ot; ii. 811. 
not liable for wilful act of, ib. 
entry by, whell mlmissible, i. 3011. 
cledaratirlll 01' admission by, when evidence, ii. ~4. 
power of to bind his principal, ii. 24. 
proof of acceptance by, ii. 144. 
tender to, when sufficient, ii. 780. 
of corporation, notice to when notice to the corporation, ii. 11g. 
IJromise by to make compensation, when binding, ii. 102. 
proof of negligence by, in un action against the principal, ii.534. 
wilful injury by, principal not liable for, ib. 
proof of' publication of a libel by, ii. 445. 
refusal by II general agent not evidence of a conversion by his 

principal, ii. 844. 
what a conversion by, ib. 
proof of payment to, ii. 5[)5, 596. 
notice to when sufficient, ii. 52[). 531. 
action against for money received, ii. 68. 
excise officer, ib. . 
cannot object the illegality of the contract on which the money 

was paid, ii. 73. 
discharge of by payment over, ii. 6[). 
cannot discharge himself when it lias been received maid fide, 

ii. 69. 
who pays over money without notice, not liable, when, ii. 68. 
when liable for receipt of money, ii. (is, 6g. 
must show it paid over, when, ii. 6[). 
when not responsible for negligence, ii. 208. 
liable when he buys in his own name, ii. 871. 
negligence of principal, responsible for, when, ii. 535, 536. 
liable when he buys in his own name, ii. 871. 
secus when he declares his character, ib. 
liability of principal when discovered, ib. 
liable if the act commanded by his principal be illegal, til0Ugh it 

be apparently legal, ii. 847. 
action by in his own name, ii. 869. 

AGGRAVATION, 
matter of, need not be proved, i. 379. 
of damages, evidence in, ii. 813. 
evidence not admissible of distinct and substantive cause of action, 

ii. 814. 
AGREEMENT, 

to be valid must be in writing, when, ii. Z4!J. See Assllmpsit. 
stamp on, ii. 755. Sec O!III/Ip. 

• 
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AG RE EMEN'f. cOlltillllClJ. 

A]I" 

to waive n contract, when it must be in writing, ii. 574. 
tor a future lense, operation of; ii. 3+'2. 
sJlecial, whcn evidence under general counts, ii. 55, 5u, 57. 
when written mllst be produced, ii. 55. 
illegal, when, ii. 49, 50. 

proof of acting in aid of a constable, &c. ii. 440. 
AlDER ANU ABETTOR. 

when one, ii. 4,5, G. 
AISLE 

of church, sellt ill, proof of right to, ii. G'.lg, 630. 
ALIl~N, 

competency of~ 
ALLEGATION. See Variance. 
ALLOCATUR. Sce Pa!JlIlt·nt. 

of master, effect of in evidence, ii. 80. 
ALLOWANCE. See Banlm/pt -Husband lind Wife. 
ALLUV]ON, 

right of land recovered by, ii. 912. 

ALTERA TION. See Rill qf ExclulIlge SllIlI/)I. 
of deed, evidence us to, ii. 271. 
effect of, ib. 
of written instrument, effect of, i. 31 iI. 
of' hill of exchange, ellect ot~ ii. 177. 
when material, ii. 177, 178. 
proof cf time of'making, Oil whom incumbent, ii. 178. 
renders new stamp necessary, when, ii. 7(j7. 
ill policy renders a new stamp necessary, when, ii. 633. 

AMBIGUITY, 
in will, when removable by parol evidence, ii. 924, 925, !J'.lli. 
in a written instrument, kinds of', ii. 54G. 
latent ambiguity, ii. 547. 

AMBIGUOUS 
instrument, may be treated as a bill or note, ii. 15G. 

Al\7,· 'ms, 
:nder of, ii. 433. 
proof of' tender of; ii. 718. 
tender of by a commissioner under a cOllJmission Ilf bankvuJllr 

ii. 12,';. ~ee tit. Tender Trespass. 

ANCIENT INSTRUMENTS. 
when evidence, ii. GuS. 
presumptions from, i. Gu. 
proof ot~ 
presumpt.ions from, how to be supported, 

1. by antiquity, 
2. confirmation from place of deposit, i. 332 , 333, 334, 335. 
3. 'tIst be free from suspicion, il>. 
4. must be supported uy proof of enjoyment, ib. 

counterparts of' old leases, evidcllce of prescriptive right of loni of 
manol', i. u7. 

gcneral rule as to IJlace of deposit, i. 2011. 
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ANCIENT INSTRUMENTS -continuec/. 
what custody sufficient, ib. 
bishop's endowment, ib. 
grant to a religious house, ib. 
extent of crown lands, i. 203. 
ecclesiastical terriers, i h. 
Ilncient deeds, ib . 

• lettcr, I. 330. 
certificate, i. 331. 
counterparts of leases, ib. 
licenses, i. 67. 

ANIMUS INJUHIANDI, 
when essential to the right of action, ii. 418. 

ANNEXATION 
of chattel to Ji'cehold, elIcct of; ii. 032. 

ANNUITY, 
action for consideration 011 deed set aside, ii, til). 
setting aside of deeds, hOlv proved, ib. 

ANNUITY HOND, 
proof in action on, ii. 187. 

l\NNUITY DEED, 
stamp 011, ii. 7(j7. 

ANSWER IN EQUITY, 
admissibility ol~ i. 284. 
against 'rhom, iI>, 
ailS'" 'r by alienor of hmd, ib. 
allswer by guardiar" i. 285. 
by a feme COl'a!, ib. 
by one of severall'arties, ib. 
the whole must be read, i. ~S6. 
unless the object be to show incompetency, ib. 
effect of matter in dischargll of dcfclII.lant, ib. 
practice in equity, ib. 
at common law, i. 287. 
docs not cure defective evidence, ib. 
how proved, ib. 
production and proof of the bill, ib. 
identity of par Lies, ib. 
may be accredited in part, i. 286. 

ANSWE.R. 
when it must be read, in order to read an exhibit, i. 287. 
operates as an admission, ii. 21. 

first may be explained by a second, ii, 625. 
APART 

from each other, examination of witnesses, i. 163. 
rule of COUl't of Exchequer, ib. 

APOTHECARY. 
proof by under the stat. 55 Geo. 3, c. 194, s. 2, ii. 36. 

APPARENT AMBIGUITY, 
in the case of a will, ii. 926. 

APPEAL, 
matte!' of not available in an:;wcr to a sentcn'~c, i. 25!J. 

• 
Xl 
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APPEAL .continued. 
against rate, notice of, ii. 70t. 
course of proceeding on trial of, ii. 701. 
further evidence admi~sible on, when, i. 188. 
evidence confined to some witnesses, when, ib. 
in case of attaint, ib. 

• 
APPEARANCE, 

• 

ofprutyessential to the validity ofa conviction against him, ii. 429. 
by an attorney without authority is good, ii. 84. 

APPELLANTS 
may join in notice of appeal, ii. 701. 

APPENDANT, .. 
common, ll. 224. 

APPLICATION. 
of payment, proof of, ii. 5g8. 
by the law, ib. 

APPOINTMENT, 
to situation or office, proof of, ii. 31. 219. 
of successor, proof of, ii. 54'2, 543. 
of officer presumed to be in his possession, i. 346. 
variance from allegation of, i. 4'24 • .. 
stamp on, 11.759' 

APPRAISEMENT, 
stamp on, ii. 759. See Stamp. 

APPRENT!CE, 
proof of oeing by in~entures, ii. 219, 
book .:f names of, i. '1.07. 
stamp on indentures of, ii. 759. See Stamp. 
proof of service of, ii. 750. 
fee given with, when recoverable, ii. 170. 
indictment for conspiracy to prevent taking of, ii. 238. 
conviction of, form of, ii. 4'1.6 4'1.8. 

APPROPRIA TION, 
proof of, where the original is lost, i. 195. 
of money to pay bill, effect of, ii. 384. 598. 
of payment. See Payment. 

APPROVED BILL, 
meaning of tIle term, ii. 887. 

APPROVEMENT. See Trespass. 
APPROVER, 

incompetency of, ii. 10. 
practice of admitting him to approve, ib. 

APPURTEN ANT, 
appurtenant to house, when, ii. 028. Appx. ii. 30. 
common, may be claimed by grant within time of legal memory, 

ii. 2'26. 
ARBITRATION, 

submission to Dy an executor, what it admits, ii. 322. 

ARnITRATOR. See Award. 
authority of l'(;,ocabk, ii. 6g. 86. 
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ARBITR A TO R - contitmed. 
demand for c(lmpensntion by, ii. 87. 
compctent wI. n, ii. 86. 
incompetent whcn, in an action for a malicious arrest, ii. 499. 

ARGUl\IENTS 
of counsel, order of, i. 365, 

ARGYLE, 
Marquis of, historical variances as to his death, i. 488. 

ARREST, 
for debt, how proved, ii. 103. 
manner of, ii. 3G. 
proof of, ii. 744. 
by delivery of ca. sa. to sheriff, ih. 
proof of, in action against a sheriff for an escape, ii. 741. 
proof of, in an action tor a malicious arrest, ii. 497. 
by private person, when justifiable, ii. 441. 

ARREST, MALICIOUS, 
evidence of malice, ii 498. 

ARSON. 
essentials to proof 0: the offence, ii. 37. 
evidence of setting tire to, &c. ib. 

consumption of any part of the house sufficient, ib. 
of dwelling hOllSC, &c. iu. 

common gaol, iu. 
outhouse, ib. 
barn, ib. 

ownership and posscssion, ii. 37, 38. 
must bc shown to be a possession, mojure, ib. 
possession by suffel'cncc as a pauper, ib. 
widow cntitled to dower, ib. 
variance as to ownership, il.>. 
felonious intent, evidence of, ii. 38. 
general evidence, ii. 39. . .. 
varIance, 11. 40. 

ARTICLES OF THE CHURCH. See Quare 1lIIpcdit. 

ARTICLES, 
thirty-nhle, presumption as to reading of, ii. 788. 

ARTICLES OF WAR, 
how proved, i. Ig8. . 
production of, on chargc of murder, ii. 519' 

ARTIFICIAL EVIDENCE, i. 72. 
records, ib. 
conventional evidence, i. 73. 
grants, ib. 
agreements, ib. 
eliicacy annexed to conventional evidence, i. 1 ';3, 174. 
manner and form prescribed by the law, when, i. '74. 
estoppels, doctrine of, ib. 
presumptions, kinds of, i. 75. 

from habit, i. 57. 

••• 
XlIl 
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ARTIFICIAL EVIDENCE contilllleel. 
nature of, ii. (ji9' 
sheritrs return, effect of, ii. i53. 

ASSAULT, 
what amounts to, ii. 812. 
intention, mater.iality of, ib. 
variance as to allegation of intent, i. 418. 

ASSAULT AND BATTERY, 
evidence on an indictment, ii 40. 
SOil a.~salllt elemeslle when available in defence, ib. 
assault with intent to murder, ib. 

with intent to rob. ii. 41. 
variance in the allegation of the instrument, ib. 
aS5ault with intcnt to sJloil clothes, ib. 
assUl.; t on account of'money won at play, ii. 42. 

ASSENT, 
proof of master's assent to service of apprentice with another. 

• • 
II. 7:31. 

implicd when, ii. 58. 

ASSETS, 
proof of, in action against an executor, ii. 32~. 
proof of~ in action against the heir, ii. 377. 
variance as to county not material, ib. 

ASSIGNEE, 
evidcnce by, in genf'ral, ii. 24. 
admission of assignment by Icssee, ib. 
whcn bound by covenant, ii. 249. 
of' term, liable beforc entry, ii. 250. 
competency of, ii. 135. 
of bankrupt, liability of', ii. 125. .. . .'. not ICC m actIOn agamst, II. 124. 

what passes, undcr the commission, ii. 122. 
in action to recover goods sold uftcr thc act of bankruptcy, but 

without noticc, n.ust prove a tender of the price, ii. 89:1. 
of a bankrupt partner, suit by, ii. 585. 
of an insolvent, titlc of, ii. 409. 

action by, ib. 

ASSIGNMENT, 
by shcriff, evidcnce of, ii. 753. 
of reversion, proof' of, ii. 250. 
oflcase, ib. 
in case of bankruptcy, ib. 
by operation of law, ii. 248. 

not a breach of covenant not to assign, ib. 
admission of by lessee, ii. 42. 
of copyright &c. ii. 690' 

whether it may be proved by admissiun, ib. 
of deed proved by indorsement, ii. 247. 
by commissioners of bankrupt, proof of. ii. 105. 
of estates or interests in land, effect of statute of fmuds as to, .. 

II. 343. 
of lease. proof by admission, ii. 21. 
breach of covcnant not to assign, ii. 240. 
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ASSIGNMENT cOlltillued. 
fraudulent, to dclcat execution, ii. 751. 

ASSIZE, 
remedy by for rent, ii. 714. 
grand trial by, i. 12. 

ASPORTAVIT, 
proof of, on cllarge of larciny, ii. 442. 

ASSOCIATE. Sec Perjury. 
ASSUMPSIT, 

evidence of the promise, ii. 43. 
written agreement, ib. 
stamp, ib. and sec tit. STAMP. 

proof of written contract, ii. 43. 
contract by oral ('vidence, i. 44. 
written contract, production ot~ ib. 
consequence of omission to produce it, ih. 
memorandum, when it neellnot he produced, ill. 
contract implied Ii'om circumstances, ib. 
"ariance, ii. 45, and sec tit. V Ani A SCE. . .. 

partIeS, 11. 45. 
p!'omise, ii. 46. 
consideration, ii. 4-i. 
dates, sums, &c. ii. 4f1. 

legality of contract, ii. 49. 
condition precedent, ii. 50. 
Itldebitnlus nssumpsit, ii. 53. 

proof of request, ii. 53. 
express request, ib. 
implied request from subsequent assent, ib. 

from subsequent promise, ii. 53. 
from legal obligation, ib. 

xv 

to pay tor medical attendance on paupers, servants, &c. ih. 
general indebitatus assumpsit, when maintainable, ii. 33, 34, 35. 

in case of special agreement, ii. 55. 
failure to prove special contract, ib. 
deviations from special contract, ii. 56. 
recovery on qualltwl! meruit, when, ih. 
dispensation with performance, ii. 57. 
variance, ib. 
joinder of different claims, ib. 

mOlley paid, ib. 
proof of payment, ib. 
giving security not a payment, ib. 
receipt of stock, ii. 58. 
damages, ib. 
consent of defendant, ib. 
express, ib. 
implied, ib. 
by surety, ii. 5!J. 
contribution by co-defendants, ib. 
rr.' ·ney paid through defendant's default, ih. 
to redeem goods, &c. ib. 
costs paid by an accommodation acceptor, ib. 
debt paid by joint debtor, ii. {lo. 
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ASSUMPSIT cOlltillued. 
in furtherance of an iIlegul contract, ii. 60, til. 

monelj lent, ii. (.it. 
receipt of'money by defendant, ii. (jJ, (j2. 

money 'lUd and received, ii. (;2. 
receipt of the money, ib. 
acceptance of bill of exchange, ill. 
receipt ofprovinciul notes, ib. 
money received by defendant and deceased partnel', ii. 62. 
privity between the parties, ii. 63. 
revocation of' order before payment, ib. 
receipt by banker, when conclusive, i. 
presumptive evidence of receipt, ib. 
the net sum, &c. recoverable, ib. 
to the usc 'lithe plailltiff, ii. 6-}. 
implied undertakmg to' payor the money, ib. 
title in plaintiff to demand it, ib. 
money paid by a solvent partner who afterwards becomes bank. 

rupt, ib. 
by a trustee, ib. 
general rule as to maintaining the action, ib. 
money obtained by ii'aud, ib. 
tit Ie to all office may be tried, ib. 
legal title must be proved, ib. 
gratuitous donations not recoverable, ib. 
waiver of tort, ii. 65. 
does not lie for rents, against one who claims title, ib. 
lies against one who receives rents by lraml, ib. 
for money paid undel' fraudulent composition, ib. 

mcney obtained by duress, ib. 
to relieve goods from pawn, ib. 
money levied under a conviction afterwards quashed, ib. 
to revenue officer to release goods, ib. 
cannot be substituted for trespass or replevin, il>. 

money paid under mistake, ii. 66. 
to assignees of' debtor, without claiming a set-off, ib. 
money paid under a mistake oflaw, not recoverable, ii. 67. 
money paid on attorney's bill, ii. 68. . 
paid to an agent, who has paid it over, ib. 

money deposited with an agent, ii. GU' 
revocation of authority, ill. 
!'.takeholder, ib. 

Jt.:"llll'c of consideration. ib. 
money recoverable, ill. 
when not, ii. 70. 

rescinded coutract, ib. 
not recoverable where the contract is still open, ii. 7 
money recovered by legal process, ib. 
money paid on an illerral cOllsideration, ib. 
when recoverable, ib.'" 
by one not particeps, ii. 72. 
lottery insurance, ill. 
to induce a creditor to sign a certificate, ib. 
where the illegal agreement is executory, ib. 
where not, ji. 73. 
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ASSUMPSIT continued. 
in hands of stakeholUer, ii. 73. 
or other agent, ib. 
where the illegal agreement is executed, ii. 74. 

accomlt stated, ii. 75. 
evidence of, il>. 
promissory note, ib. 
unnecessary to prove the items, ib. 
not maintainable against an infimt, ib. 
claim of what is due on one side suilicient, il>. 
between partners-, ib. 
by husband and wife, ii. 76. 
by one as administrator, ib. 
account, including items due on two accounts, ib. 
interest, il>. 

• •• variance, II. 77. 
breach, ib. 

no'" assumpsit, evidence under, il>. 
specialty, ib. 
denial of promise, ib. 
avoidance of, ib. 
discharge of, ii. 78. 

subsequent promise, ib. 
accord and satisfaction, ib. 
release, i b. 
merger, ib. 

impossibility of performance, ib. 
want of consideration, ib. 
failure of through act of plaintiff, ib. 
performance of promise, il>' 
matter subsequent to action inadmissible, Ii. 79. 
admissible in diminution of damag'~s, ib. 
limitations, statute of, no bar, ib. 
nonjoinder of co-defendant, il>. 

lies at suit of a corporation when, ii. 244. 
docs not lie where a deed has been executed, ii. 548. 

-

for usc and occupation, founded on stat. 11 Geo. 2, c. 19, ii. J52. 
pica of non-joinder in abatement, ii. 12. 

ATHEIST, 
incompetency of, i. 17. 22. 

A 'IT ACHl\IEN T, 
against witness for non-attendance, i. 7n. 

nature of affidavit on motion for, i. 80. 
See Witness. 

ATTAINDER, 
when pleadable, ii. 79. 
proof of, ib. 
of principal, when presumed t-J he known, ii. 8. 

ATTAINT, 
evidence admissiblL' on, i. 188, 

ATTENTION, 
probability that CiI'ClIlll"tnl1(,c" \'-0111,1 ntll';!: I hi;; nttl'lltion, i. 4S3, 

• 

\'In, I. b 
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ATTESTING WITNESS, " ' , 

proof by, i. 3~jlQ. ' , 
must be called, i. 320, 32'1. ' , 
principle of the rule,j, 3~0.. . 
need not know the contents of Instrument, 1. 323. 
testimony of not conclusive, i. 324. 
proof in excuse of absence of, i. 325. 
character of may be conftrmd. wlten;; i., 186. 

ATTORNEY, 
proof of being such, ii. 79. 218. 
proof by, in action for costs, ii. 79. 

in action for libel, ii. 89. 
retainer,. ib. 
delivery of bill, ii. 80. 

commencement of action, ii. 81. 

) , , 
, , 

, 
, . . -

proof of delivery unnecessary in case of set-off, it 8 i . 
proof by solicitor to assignee, of bankrupt,. ib. 
proof in defence, ii. 82. . 
negligence in conduct of cause, "he,tller a ground' of defence, ib. 
former bill evidence in diminution, &c., ib. 
action against an attorney, ib. 

proof that he is an attorney, ib. 
prooC of negligence, ib. 
variance in proof of negligence, ib. 
amount of damages, ii. 83. 

competency of, ii. 84. 
admIssion by, ib. 
not allowed to reveal a communication by llis client, ii. 229. 
communication to, privileged when, i. 70. 
confidential communications,ii. 229. 
liable in 'trespass when, for suing out process, ii. 810. 
liable when he selects the person to execute a writ, ii. 84. 
admission by, when evidence, ii.32. ' 
entry by, in books, evidencewben', i. 312. 
by a clerk of, bill delivered, ib. 
proof of payment to" ii. 595. 

, 

bill of, when it may be set~ofF, ii. 724. ' 
paid, amount reduced on taxation, excess not recoverable, ii .. 68. 
ot'one court when entitled to practise in another, ii. 80. 

ATTORNEY AND CLIENT, . 

• 

, 

confidential communication between, cannot be disclosed by tile 
attorney, i. 160. ' . 

AUCTIo.N, 
fraud in sale of goods by, i. 882. 

AUCTIONEER, , 
. action lies against him to recover a deposit on purchase of an 

estate, when, ii. 868. 
liable for interest, when, ib. 
considered as a stakeholder, ib. 
as the agent of bllth parties, ii. 869. 
an authorized agent within the statute of frauds, ii. 152. 

AUGMENT A TlON, 
of curacy, proof of, ii, 84. 693. 

, 

, 
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IN D EX. 

A. UTER FOlTS ACQUIT, , 
record of acquittal hoVl procured; i. 188~ 
evidence on plea of, ib. ' , 

AUTHOR, 
privilege of. See Privilege. 

',UT HORITY, 
to arbitrator, proof of, ii. 85. 
of an agent, extent of, ii. 34-
of agent to indorse bills, ii. 163. 
of agent to warrant article of sale, ii. g03. 
of partner when implied, ii. 154. 
of a broker, proof of, ii. 32. 
to pledge goods, ib. 

• 

• 
XlX: 

, , 
, 

• 

• 

, 

• 

, to receive payment, evidence of, ii. 33. 
not proved by recital in direction given by a principal to his 

agent, i. 360. 
should I appear on face of the instrument by which executed, 

wben, ii. 660. 
a commissioner liable for exceeding, ii. 811. 

, 
substantial proof of, when i. 394. 
variance may be reconciled by, when, i. 435. 

AVOIDANCE, 
proof of, ii. 693. 
variance from allegation, ii. 693. 

AVOWRY, 
for rent, variance, ii. 716. 
for rent, averment of the precise quantity not material, ii. 717. 
in replevin, how diJrering from a justification in trespass, ii. 7). '1. 

AWARD, 
effect of, in evidence, ii. 84. 
proof of submission, ii. 85. 

of the award, i. 258, ii. 85. 
of the appointment of an umpire, ib. 
order of reference by rule of court, proof of, ib. 
under an inclosure Act, ib. 
defence in action on, ib. 
where conclusive, ii. 86, i. 258. 

a bar, when. i. 222 • .. 
stamp on, 11. 759. 

BADGER, 
trespass cannot be justified in pursuit or a, ii. 367' 

BAIL, 
incompetency of, ii. 81. 

BAIL-BOND, 
evidence on plea of non est factum, ii. 87. 
tt'.ken by sheriff after return of writ, ib. 
unnecessary to suggest breaches on, ii. 187. 

BAILEE, 
may detain goods from the bailor when, 

ii. 842, 846. 
&2 

• 

• • 

• 

• 
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xx IN DE X. 
, 

BAILIFF, ,. 
evidence on plea traversing fact ofb~ing, ii. 711t . 
to sheriff, his authority- must beprov:ed, ii. 24. 
or his acts or declaration inadmissible, ii. 24. . 

I , 

, . 

proof of sheriff's warrant to, ii. 738. 
declarations by, when evidence agains~. the sheriff, ii; 739. 
entitled to recover from the attorney, 11. 941. '" . ' 
action against for money; detained under tenor of process, ii. 69. 
who makes cognizance, may sue the sheriff for taking insufficient . . . , . 

sureties, u. 747. • 
• 

BAILMENT, 
effect of, defeated by previous fel;)nious intent, ii. 447. 
proof of determination of, ii. 406. ' 
excludes larciny, when, ii. 445. 

• 

BALANCE, 
due to plaintiff, evidence of malice in an action for a malicious 

arrest, ii. 498. 
• 

BANK AGENT; 
proof of, being, ii. 218. 
books, ii. 192. 

BANK OF ENGLAND, • 

proof of appointment by, ii. 32. 
BANK NOTE, 

filed at the bank, may be proved by a copy, i. 192 .. 
country, time for presentnent of, ii. IS8. 

BANK NOTES, . 
may be followed, when, ii. '55, ii. 187. 

BANKER, 

• • 

• 

proof of property in; ii. 113. 
general principal of law between a banker and customer, ii. 114-
holds collateral securities for value, when, ii. 155. , ' , 
when reputed owner, ii. 108. ' 
receipt of money by, for criminal purpose, ii. 233. . 
property in bills transmitted to, ii. 115. . 

BANKERS'DRAFTS, 
stamp on, ii. 761. 

BANKRUPTCY, 
proof of title to lIue as assignees, ii. 87. 
when necessary, ib. 
proof of the commission or fiat, ii. 88. '. 
action by assignees under separate commissions, ib. 

• 

~ under joint commisson, ib. . 
proof where no notice has been given under' the st!ltute of dis· 

puting the commission, ii. 89. . 
proof where due notice has been given, ib. 
pruofby depositions, ii. go. . 
of the trading, ib. 
what {Jersons liable, ib. 
intentIOn to trade, ii. 91. 
proof of the act if bankruptcy, ib. 

intention, &c. ii. 93. 
declaration cotemporary with the act, ii. 93. 
departing the realm, ii. g, •• • 

• 



, 
IN DE X. ~ 

BANKRUPTC~. ccntinu,ed.. '. ' .. ' 
mference of mtentlon to delay, II. 94. 

, 

mere act of depat·ture insufficient, ib. 
departure from the dwelling-house; ii. 94,95. 
otherwise absenting himself, ii. 95.' 
intention, ib. 
beginning to keep house, ii. 96. 

evid!:'nce of, ib. ' , 

denial to creditors, ib. 
• • •• mtentIon, II. 97. 
proof of actual delay unnecessary, ii. 95. 
intention, a question of.fact, ib.' 
yielding himself to prison, ii. 97. 

fraudulent conveyance, ib. 
proof of the conveyance, ib. 

that it was fraudulent, ii. 9S, 
fraud in law, ib. 
fraud in fact, ib. ' 
proof of privity to a fraudulent deed, ii. gS. 102. 

fraudulent preference, ii. gS, 99. 
compulsion, ib. 
importunity, ib. 

• • ••• contmuance m posseSSIOn, 11. 101. 
lying in prison for two months, ii. 102. 

evidence of, ib. 
escape after arrest, ib. . 

proof of arrcat or detention, ii. 103. 
relation of the act of bankruJ:ltcy to the time of arrtst, ib. 

petitionill(5 creditor's deot, ib. 
nature of the debt, ib. . 

.. . 
XXI 
• 

deb~ sufficient" though time of credit has not expired, when, 

, 

.. 11.101. 
interest cannot be added, ib. 
part-payment of debt, ib. 
judgment creditor, ib. 
unliquidated damages, ib. 
warrant of attorney, ib. 
admission by the bankrupt, ib. 
entries before the bankruptcy, ib. 
evidence to show prior existence of, ib. 
joint creditors must join in petition, ii. 103. 

debt'dlie to petitioner as assignee, ii. 105. . 
evidence by way of admission of the bankr~ptcy, ii. i 02. 
proof of the 'aSSIgnment, ii. 105. . .. 
evidence by assignees in particular actions, ii; 106. 

trover, ib. 
reputed ownership, ii. 106, 107, lOS, 109. 

proof in answer, ii. log. 
that actual possession cannot be given, 0;110. 
possession as executor; ib.'· . 

. . as banker, ii. 111. 
reputation and usage, ii. 112. 

stoppage in transitu, ib. 
title in the trader. ib. 
termination of the transitus, ii. 113. 
property in a banker, ii. 113. 114, 115. 

113 

, 

, 
• , 
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XXII IN D EX. 

BANKRUPTCY continuecl. ' ,,' 
evidence in disaffirmance of a bankrupt's acts, 

ii. 117, 118. 
notice of prior act of bankruptcy, ii. 118. 
statute 6 Geo. 4, c. 16, s. 81, ib. 

money had and received, ib. 
notice ofinso]vency, ii. 120. 
volun~ preference; ib.~ 

evidence of, ib. 
presumptive, ib. 
onus ,prohandi, ib. 

defence of actions brought by assignees, ii. 1 !lO. 
denial of their character, ib. ' 
nonjoinder, of cO'assignee, .ib. 
joint commission, separate property, ib. 
depositions, ii. 121. 
prIor act of bankruptcy, ib. 
stat. {; G. 4, c. 16, s. 19. ii. 121. 
'payment of money to the petitioning creditor, ib. 
proof to impeach the debt, ib. 
to impeach the act of bankruptcy, ib. 
concerted commission, ib. 
evidence to impeach the right of action, ii. 122. 

zet-ofF, ii. 123. ' 
declaration in assumpsit nffirms the act, ib. 
mutual credit, ib. 
stat. 5 G. 32, c. 32"s.l:l8;ib. 
stat. 6 Geo. 4iC. 16, 8. 50, ib. , 

. proof as to time when set.oft' occurred, ib. 
of discharge, ii. 124. 

by one 'assignee, ib. 
actions against commissioners, assignees, &c., ib. 

• •••• agamst commiSSioners, U. 125. ' 
for imprisonment, ib. 
must prove restraint, ib. 
liability of assignees on lease to bankrupt, ib. 

defence by assignees, ib. 
under the general issue, ib. 

action by the bankrupt, ii. 126. 
insolvency of plaintiff no .defence, 'ib. 

• 

, 
.' , , 

• 

, 

or that he is an uncertificated bankrupt,ib. 
defence by assignees against an action by the bankrupt, ii. Hl51 

126. ' , . , , 

• the steps of bankruptcy when· to be proved, ii. 125, '126 • 
or an admission by the plaintiff, ib. 
proof of surrender not sufficient, ii. 126. 

actions by and against a blUlkrupt, ib. ' 
defence by bankrupt, ib. 

, 

plea of certificate, ib. . 
stat. 6 G. 40 c. 16, s. 126, effectof"ib. , 
certificate obtained after commencement of action, ib. 
eRect of certificate, ib. ' ' 
costs of action, ii. 127. , 

are aecessary to the original debt, ib. 
bankruptcy subsequent to commencement of action, ii. lZS;. 
effect or certificate, ,ib. . 

, 
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1 N DE X. 
• 

BANKRUPTCY continued. 
in case of surety, ii. 128. 
stat, 49 G. 3, c. Hll, ib. 
under a joint commission, ib. 
unliquidated dam~es, ib .. 
foreign certificate, Ii. 129. 

effect of, ib. 
evidence in answer to certificate, ib. 

concealment of effects. ib. 
• 

fraud. ib. 
under second commission, ib. 
stat. 6 G. 4. c. 16, s. 127, ib. 

, 

• 

• 

• • 

• 

... 
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• • • 

• • 
• 

• 

, , 

• 

evidence offoruler bankruptcy, ii. l30. 
action brought before dividend under, second commission, ib. 
compounding with creditors, ib. . ' 
delivery of estate and effects,·and,release,.ib. 
discharge under Insolvent Act, ib. 
gift of money to creditor to sign certificate, ib. 

. subsequent promise to pay, ib. 
promise made before certificate obtained, ii. 131. 
mere admission insufficient, ib. 
proof under commission, an-election not to lIue at law, ib. 
discharge from lease, accepted by assignees, ib. • 

indictment against a bankrupt, ii. 132. 
steps of bankruptcy to·beproved, ib. 
allegation of commission, ib. 
variance from, ib. &i.434 •. 
indictment for perjury, ib. 
perjury before the commissioners,· ib. 

competency of witnesses, ii. 132. 
of the bankrupt, ii. 133. 
of creditors, il. 134-
of assignees, ii. 135. 

• 

• 

• 

production of documents, ib. . 
acquittal of one who proves his certificate, ·not allowed in ord~r 

, 

to make him competent, ib. I 

action to recover amount frauduently r,eoeived .beyond a compo- . 
sition, ii. 65. 

partner, suit by assignees of, ii. 585. 
admissions br., are evidence against, . although ,he .might have 

demurred, Ii. 22. . 
proof of acquiescence under ,his 'Commission, ii. 20. 125, 126. 
mdorsement of bill by, ii. ·173. 
proof that cash notes came into ·bands·(jf·,det'endant before bank· 

ruptcy, incumbent on the defendant, i. 363. 
proof of set-off against assignees of, ii. 726. 

of dates of notes set-off, iti. 
commissioners' power to summon witnesses, i. 85. 
assignees of, .joinder of, ii. 1. .. .... . , 

BANNS, -
publication of, ii. 506. 

BAPTISM, 
l'egister of, admissibility of, L 205. 
register of, inadmissible to prove age, when, i. t8g. 
not proveable by register of foreign chapel, i. 206. 

. b 4- . 
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BAPTISM continued. . 
or of a dissenting chapel, i. 206. 
or of Guernsey, ib. 

j ; 

• 
• • 

BARGAIN, 
meaning of, ill the 17th sec. of the Statute of Frauds, ii. 3:56. 

BARGAIN AND SALE, . 
proof of enrolment of, i. 356. , 

BARGAINEE, 
estate rests in, before enrolment, ii. 24]. 

BARON. See Husband and Wife. 
BARRATR~ . 

evidence to prove, ii. 643. . See Policy qf Insurance. 

BARREN LANDS, . .' 
exemption of, from tithes, ii. 798. 

BARRETRY, 
notice of particular facts to be proved, ii. 215. 

BARRISTER. See Witness. • • 

BASTARDY, 
trial of, by certificate, ii. 136. 213. . 
of child born in wedlock, ib.· 
proof of non-access in such case, ib. 
separation by consent, effect of, ii.137 •. 
divorce a mensa et thoro, ib. . 
proof, natural impossibility, by ancient law, ib. 
ante-nuptial conception, ib • 
proof of nullity of marriage, ii. 138. 
of divorce a vinculo, ib. . 
legitimacy of p.:lsthumous child, ib. 
character of the mother, ib •. 
birthafter second marriage, ib • .. competency, 11. 13g. 

of parents, ib. . . 
. cannot prove non-access, ib. 

as to adultery, ib. 
access, ib. 

declaration of mother, ib • 

• 

. cohabitation and repute, ib. 
declarations of deceased parents, ib. 

as to what points admissible; ii .. 139, 140. 

, 

• 

• 

• 

. , .. 

• 

• 

examination of pregnant women, ii. 140. . 
issue cannot be bastardized by sentence after death of parties, 

• 
1. 243. . 

evidence as to the. mother's character, wIlen admissible, ii.216; 
money paid b~ putative father of, when recoverable, ii. 6g, 70. 

BATTERY, 
usually included in false imprisonment, ii. 812.' See Assatlll • 

Trespass. 
BEECH,' . • 

may be timber by custom, ii. 255. 
BENEFICE, 

curacy augmented is a benefice, ii. 6M • 

• 

• 
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IN DE X •. 
" 

BENEFIT OF CLERGY, . 
effect of, in restoring competency, i. ,g6. 

BEST EVIDENCE, 
rule as to, i. 4"36. 

" "" 

principle of, i. 437. " "" " 
application ?f the, maxim to 'ffoss-examination as to written 

matters, I. 173, ]'74, 175· . 
. comparative nature of the rule, i. 437. ' 

does not apply when the superior evidence fails, i. 43g. 
or where no presumption of fraud arises, ib. 

• 
"XXV 

nor in case of an admission by a party, i. 440. 
excludes oral f;vidence to prove a writing, ib. 
distinction between secondary and defective evidence, i. 441. 

BEYOND SEAS, . 
" marriage, proof of, ii. 508, 509, 510. 

BIGAMY. See Polygamy. 
proof of marriage, ii. 508. 
indictment for, proof of marriage, ii. 219. 
aclmission as to marriage, whether evidence, ii. 21. 

BILL IN EQUITY, 
evidence against the plaintiff, ii. 21. 
admissible in proof of pedigree, ii. 631. 

'BILL AND ANSWER, " 
evidence when, in tithe suit, ii. 794. 

BILL OF EXCEPTIONS, 
, where it lies, i. 464. 

on what founded, ib. 
stat. 13 Ed. 1, s. 31, ib. 
provisions of the stat., ib. 
time of tendering the bill, i. 465. 
form of the bill, ib. 
course of proceeding upon it, i. 466. 

BILL OF EXCHANGE, 

, 

proof how it differs from that of other contracts, ii. 14.0. 
actio.} lJlI the payee against the drawer or acceptor, ii. 141. 
product.Jon of tlie note or bill, ib. 
proof of the making or accepting, ii. 142. 

by the attesting witness, ib. 
variance as to hand.writing, ib. 

identity of defendant, ib. 
stat. 1 & 2 Geo. 4, c. 78, s. 2, ib. 
drawing of bill admitted by the acceptance, when, ib. 
acceptance by several, ii. 143. " 
impbed authority, ib. 
where one suffers judgment by default, iiJ. 
admission by one of several, ib. 
proof of acceptance by an agent, iI. 144. 
time of acceptance, ib. 
collateral acceptance, ib. 
l>resumptive evidence of acceptance, ii, 145, 
acceptance by mistake, ii. 146. 
conditional acceptance, ii. 147. 
stat. 1 & ~ Geo. 4. c. 78, ib. 

, 

• 

" t 

• 
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BILL OF EXCHANGE-c07ltinued. . 
identity of payee where bill is draWJl in blank,ii. 148. 
praofby admIssion, ib. 
proof that acceptance was cancelled by mistake, ii. 149-
objections previous to reading of, ib. -

want of stamp,-ib. . 
cancellation, ib. 

variance, ib. 
date, ib. 
name, ib. . .. 
parties, u. 150. 
10 legal effect, ib. 

, 

in allegation of signature, ib. 
direction, ib. 
consideration, ib. . 
allega~on of delivery, ii. 151. 
of acceptance in action against drawer, ib. 
indorsements, ib. 
presentment, ib. . . 

by an indorsee against 'Ike maker or acceptor, ib. 
proof of transfer, ib. 

by a bankrupt, ib. 
an executor, ib • 

•• a trustee, II. 153. 
a feme covert, ib. 
infant, ib. 
variance in proof, ib. 

• 

special indorsement, proof of, ib. 
indorsement in blank, ib. 
transfer by deliverr., ib. 
proof of money prud to subsequent indorsee, ·ii. 154-
delivery for special purpose, ib. 
by one of several partners, ib. 
superseding evidence; ib. 

proof of value, where necessary, ii. 155.
effect of notice to prove value, ib. . 

by payee against the drawer, ii. 156. 
essentials of proof, ib • 
drawing of tlie bill, ib. 
proof ot' presentment, ib. 
time of presentment, ii. 157. 
place, ib. 
proof of drawee'!\ default, ib. 
notice to the drawer, ib. 
general rule, ib. 
by whom given, ib. 
when, ib. 
foreign bill, ii. 159. 
wl'iting not necessary,.ib. 
by the post, ib. 
fonn of notice, ib. 

• 

to one of several, ii. 1130. 
('vidence in excuse of notice, ib. 

want of effects, ib. 
absence, ii. 161. 
knowledge of drawer, ib. 

• 

• • 

• 

• • 

• 

• 

• 
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XXVll 

. 

BILL OF EXCHANGE ' .. ·continued. 
declaration by drawee, evic".ence of want of efFectG, ii. 161. 
ignorance of drawer'a residence, ib. 

• 

evidence to disprove loss from want of notice, not admis-
sible, ii. 162. 

expectation of 8ssets, ib. 
fluctuating accounts, ib. 
notice 'lot dispensed with, when, ib. 

protest, proof of, when necesSary, ii.16!<l~ 
by an indorsee against the drawer, ii. 163. 

particulars of proof, ib. 
mdorsement, ib. 
by an agent, ib. 

by an indorsee against an illdorser, ib. 
particUlars of proof, ib. 
indorsement by defendant, ib • 
what it proves, ib. 
evidence of indorsement, ib. 
presentment, ii. 164. 
dishonour, ib. 
notice, ib. 
time of, ib. 

• 

excuse for w~nt of notice, ii. 165. 
protest, ii. 166. 
variance, ib. 

presumptive evidence in case of bills, ib. 
part payment, ib. 
application for time, ib. 
knowledge.of default, ib. 
promise by one of several indorse~s, ii. 167. 
made under ignorance ofIaw, ib. 

drawer against the acceptor, ib. 
proof of acceptance, ib. 
presentment, ib. 

by plaintiff, ib • 
in hands of acceptor, ii. 168. 

acceptor against the drawer, ib. 
drawing of the bill, ib. 
absence of consideration for accepumce, ib •. 
payment by plaintiff, ib. 
damages, ib. 
interellt, ib. 

• 

• • 

• 

evidence in difence, ii. 169. 
to disprove the contract, ib. 
extrinsic evidence to vary' the contract inadinissible, ib. 
want of consideration, ib. . 
p'artial failure from fraud, &c. ii. 171. 
illegality, ib. . 

stat. of gaming, ii. 17!<l • 
. of usqry,ib. 

compounding felony, ib. 
. penalties,ib. 
fraud, ii. 173. 

defect of title in the plai~tifF, ib. 
satisfaction of the bill, ib •. 

• • 

• 

• 

., . 

• , 
• 
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, 

DILL OF EXCHANGE-continued: 
, when available, ii. 173, 174. 

lapse of time, ib. 
: to one of several, ib. 

release, ib. 
effect, of, ib • 

tender after the day, ib. 
discharge by laches,ib. 

by giving time, ii. 175. 
waver, ib. 

: , 

, 

indorsement after the bill comes due~ ii. 176. 

• 

• , , " 
.. 

I , I 

, 

want ()f stamp, ii. 177. . 
when bill has been altered, ii. 177. , 

•• • competency, 1I. 179. 
incompetency ofpatly to prove forgery of his signature, ib. 
ofa drawer, ii. 180. 
maker, ib • 
acceptor, ib. 
indorser, ib. , 

, copartner, ib. 
declaration by a holder, i~. _, 

effect ofa bill or note, in eVldence, 1:.182. 
on the money counts, ii. 183. 

resort to the common counts, ib. 
operation of bill in payment, ii. 185, 186.69. , 

. property in bills deposited in case of bankruptcy, ii. 115. 
indorsee competent to prove usury, ii. 9.' 
stamp on, ii. 760. See Stamp. 

BILL OF LADING, , 
evidence of property in goods shipped, ii. 200. 
negotiability of, ii. 187. 
proof of property by means of, ii. 637. 
effect of indorsement of, ib. 
stamp on, ii. 761. 
indorsewent. of, destroys the right of stoppage in transitu, ii. 113. 

BILL OF MIDDLESEX, . . 
suing out, the commencement of an action, when, ii. 424. 

BILL OF SALE, 
by the sheriff, is evidence of the taking,ii.7 49. 
stamp on, ii. 761. 

BILL, 
to perpetuate testimony, i. 276. 

BIRTH, 
ill parish, pri71ldfocie evidence of settlement, ii. 728. 

BISHOP, . 
certificate by, ii. 213. -
register of evidence as to custom, i. 207. 
endowment by admissibility of, i.· lOll. 
certificate of value in action for non-residence, • 711. 
judge of fitness of clerk presented, ii. 694. 

, 

BLACK ACT. See tit. Arson Hundred-Malicious Mischiif. 
BODLEIAN LIBRARY, 

agreemellt in book of, proveable by copy, i. 193. 
evidence of contents of books in, ib. 



• INDEX. 

BONA NOTABILIA. See Executor. 
in another diocese, effect of, ii. 317. 

BOND, . 
proof of, ii. 187. 
breachea of, ib. 
annuity.bonrl, ib. 
damages, ii. 188. 
not replacing stock, ib. 
interest on, ib. 
evidence in defence, iii. 

• 

• 

plea of p~yment, ib. • .. 
presumption of payment, J. 306, II • • 1j-:pend •. l08S. 
mdorsements on bond, effect of, ib. 

• XXIX 

• 

• 

condition of, variance as to, i. f!:o. 
conditioned for securing' advances by partners, discharged on 

death of one, when, ii. 598. . 
stamp on, ii. 761. 
outstanding, plea of, by an executor, ii. 325. 

BOOKS, 
of a corporation, i. !:og. 
of public offices, i. 208. 
of East India Company, i. 193. 
of Bank of England, i. 192. 20g. 
of public offices; ib. 
of register of Navy.office, i. !loB. 

• 

muster·book of sliip, ib. . 
Jog.book of man .of war, ib.· : . 
books of King's Bench and Fleet prisons, i. 20g •. 

of master of King's Bench ib. 
kept by order of Chancellor, ib. 
clerk of peace, ib. . 
poll.books at elections, ib. 
of sbi?} i. 210. 
Heralds' office, ib. 
of public history, i. 211. 
of admission of attomies, evidence by, ii. 79. 

• 

-at bankrupt office, evidence when, ii. 130. 
of account, evidence when, in tithe suit of.vicar, ii. 797. . 

BOOKSELLER, . 
evidence of sale by agent, ii. 3!l. 

BOROUGH ENGLI8H, 
custom of. See Custom. 

• • 

BOUGHT AND SOLD NOTES, . 

• • • 

by the broker, the proper evidence of the contract of sale, ii. 870. 
sale note, alteration in effect of, ii. 870. ., 

BOUNDARY, . 
evidence of, i. 156, 201. 
by terrip-rs, ib. 
of parishes and manors, evidence of, ib. 
tradition as to, it 504. 

BREACH, 
of covenant, proof of, ii. !Z48. 
of assumpsit, proof of, ii. ~ 7. 

• 

• 
• 

• 

• 

, . 
• 



• 

xxx. INDEX. 
• 

BREACH. continued. . > .,.' -' 
assignment of, ii. 187,. . -'" . 
stat. 8 & 9 W.-3fC: 11, s. 8, ii. 187. 

.. ... • • 

• 
• 

• •• • • 

., ,I 
• 

of c:ondition, to be assigned, when, ii. 620. 
when there is a stipulation as to amount, ib. 
damages assessable on, under tIle common venire, ii. 188. 

BR~BERY, 
stat. !3 G. !3, c. 24, ii. 189. ' 
evidence to prove that A. B. was 11 candidate, ib. 
variance, ib. 

•• competency, u. 10. 
t.'Vidence in action for, ii.. 20. 

, 

offer of bribe is evidence oftha right to vote, ib. 
BRIDGE, . 

evidence of being s public bridge, ii. 190. 
proof in defence, ii. 191. '. 
by county, on plea of not guilty, ib. 
special plea by a county, ii. 192. 

, prescnption, ib. 
liability ratione tenurm, ib. 

defence by private individual, ib. 
competency t ib. 

BROKER, 
proof of authority of, ii. 32. 
proof of determination of authority, ii. 887. 
evidence of sale by, ii. 869. 
prove'! by bou~ht at.t.d sold nGtes, ii. 869, 870' 

• 

• • 

8ecus, if they differ, u; 869. . 
in selling goods without diec10sing the name of his principal, acts 

beyond his authority, ii. 7~3. 
set-off by, ii. 725. 
payment to, where valid, ii. 596. 

BULL OF POPE, 
when evidence, ii. 204. See Tithes. 

BURGLARY. . 
evidence of breaking, ii .. 193 • 
constructive breaking, ii. 194-
entry, ib. 
dwelling-house, ii. 195. 

inhabitancy, ib. . 
animus revertend, i. ib. 

extent of dwelling-house, ii. 196. 
ownership, ib. 
night-time, ii. 198. 
intent, ib. 
principal and accessory, ib. 

BURNING. See Arson. _ 

. , 
• 

BURTHEN OF PROOF. See Onus Prohandi. 
BYE-LAW, 

proof of, ii. 696. See Quo Warral/to. 
CALENDAR, 

noticed by the courts, i. 445. 

• 

• 

• 

• • 

• 

• 

, 
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CAMDEN. See Histo"!!; 
CANAL COMPANY, . . . 

action against, for a nuisance,ii .. 912. 
CANAL NAVIGATION, 

shares not goods, &c. within the statute of frauda,'ii. 353. 
CANCELLATION, 

of will, ii. 935. See Will. 
• by rasure, I. 319. 

of deed destroys title, when, ii. 275. 
of bill of exchange, what amounts to, ii. 145. 
effect of, ib. 

CANDIDATE, 
proof of being, ii. 189. 

CAPACITY, 
ofan infant, ii. 401. 
of a testator, evidence aa to, ii. 9'J9. 

• 

CAPIAS AD RESPONDENDUM, , , 

in the Common proves the commencement of the action, 
ii.785· 

CAPTION OF SEISIN, 
by Duke of Cornwall, i. 199. 

CAPTION. 
proof of, on charge orIarciny, ii. 44'J. 

CAPTURE. See PoliC!J. 
CARRIER, . 

particulars ofproot; in actions against, ii. 199 •. 
contract, ib. 
implied contract, ib. 
express contract, ib. . .. parties, II. 'JOI. 
variance, i. 408. ii. 'JOI. 
proof of delivery, ii. 'JOI. 
of loss, ib. 
promise by book.keeper, ii. 'JO'J. 
proof of loss will not sdstain trover, ib. 
proof in defence, ib. 
for what losses liable, ib. 
loss by act of God, ii. 203. 
limitation of responsibility, ib. 
proof of notice, ib. 
by advertisement, ii. 204. 
different notices, ib. 
proofin reply to notice, ii. 207. 

negligence, ib. 
notice of value, ib. 

fraud, ib. 

, 

• 

• 

• 

• 

action against coach·owner for injury to a passenger, ii. 208. 
defence by, on an action of trover by vendor, ii. 846. 
admission by payment of money into court, ii. 601. 
lien of, ii. 474-. 

CASE, ACTION ON. . ... . • varmnce, 11. 'J09. 
material averment, ib. 

• 

• • 

• 
" , 

• 

, 
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CASE, ACTION ON .. continued. 
contracts, avennent of, ib. See tit. JTariahce. .' 

, extent and magnitude, ii. 211. 
• •• parties, u. 20g. 

• •• time, 11. ~no. 

place, ib. 
agency, 210, 211. 
sums, dates, &c., ii. 211. 
damages, ib. 
proof in bar, ii. 213. 
evidence in defence, ib. . 
defence under general issue, ii. 283. 

CASE, 

• 

, 
, , 

" • 

• 

• 

• 

special, sufficient if circumstances can be found from which th" 
Court can infer facts, i. 448. 

for counsel's opinion where evidence, i. 344. 
• 

CATTLE, 
proof of being levant and couchant, ii. 227,228. , 
commonable what, ii. 224. 
proof on an indictment for maiming, ii. 502. 

CAUSE qfaction. See Limitations. ,,' " 
plaintiff may recover on cause of action not stated by counsel, . 

• • 
I. 370. 

CAUSE, PROBABLE, 
. question of law. wIlen, i. 460. 

of fact, when, i. 460. " 
proof of, in reference to the court, &c., ii. 787. 
in suit in the Common Pleas at Lancaster, ib. 

CAVEAT EMPTOR, 
maxim of law, ii. 882. 
application of the maxim, ii. gOI. 

• 

• 

CERTIFICATE, 
• 

, 

admissibility of, when made by persons in auth" .ity, . . 
• • 

I. !lo04. 
by chiregrapher, ib . 
copies by officers of court, i. 204. . 
entries of returns under stat. 7 & 8 W. 3, C'. 7,. s. 5, ib. 
of conviction offelony, ii. 213. ' 
stat. 3 & 4W. & c. 9, s. 7, iii. 
of uttering coin, ib; 
stat. 15 G.2, c. 28, s. 9, ib. 
of former conviction, ib. 
stat. 6 G. 1, c. 23, s. 6, ib. . 
7 & 8 G. 4, c. 28, s. 11, ib. 

• 

• 

in general when admissible. ib. 
of court, in nature of an adjudication, ib • 
of bishop, ib. . 
of magistrates, ii. 214. 
of customs, ib. ' 
of discharge of insolvent debtor, ib. 
of settlement, execution of, 
parish, ii. 19. 
trial of bastardy, by. Sec Bastardy. 

• 

, 
• , 

• 

• 
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CERTIFICATE' continued. " ,'.' 
indorsement of enrolment on deed of bargain and sale, ii. '104. 
trial by. See Bastardy. '. 1 

entry by clerks of Crown, under stat. 7. & 8 W. 3, c. 7, s. 50,-
• 1.2°4· 

parish where evidence, ii. Ig. 
where conclusive, ib. , 

of settlement not proveable by parish book,. i. 207; 
unJawf'ully returning without one, conviction for, ii. 426.
of vice·consul, not admissible, ii. 653. 
of' attorney, when to be proved in action by, ii. 79. 
omission to take out, effect of, ib. 
action for obtaining bankrupt's, ii. Bo. 

• 

under a joint commission, available in respect of separate debt, 
ii.128. '-

not a bar when, ib. 
in an action for unliquidated damages, ib. 
foreign, effect of, ii. 12 B, 129. 
proof in answer to, 129. 

gaming, &c. i~. ." 
fraudulent promise, lb. .' . 
proof of discharge under, when there is· a variance in name, ii. 

128. 
plea of, by a bankl'Upt, ii. 126. 
when obtained after tIle commencement of the act1on, ib. 
effect of, ib. . 
debt bound by, when, ii. 127. . . , 
verdict before, but judgment after act of bankruptcy, ib. 
provision of6 G. 4, c. 16, s. 51, as to ,credit giv-en hefore,in re-

spect of sum payable after bankruptcy; ib. ; 
proof of, on information under the Game Act; 
omission of attorney to take out, ii.B\i. 
what amounts to, ib. 

CERTIFICATED BANKRUPT, 
promise by, must be in writing, ii. 54. 

CERTIORARI, ' 
removal ofa record by, i. 188. 

CHALLENGE of a juror, i.16g. 
CHANCEL, 

repairs of, by -made, ii. 6ao~ . 
in London by churchwardens,' ib. 

CHANCELLOR, . :'" 
book-s kept by order of, when evidence, .i. 20g-~ 

CHANCERY, 
answer in, admissibility of, i. 284, See tit. 

Cl-IAPEL, . 
proof of marriage in a, ii. 506. 

CHAPLAIN, 
proof of appointment, ii. 712. 

CHARACTER, . 

, 

moral character ill society, ii. 214. ' 
when evidence in criminal cases, ii. 215. 
nature of the evidence, ib. 
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CHARACTER ' continued. • f '! 

• 

, 

in civil proceedings when admissible, ii. 215. 
information to recover penalties, ib. ' 
action of slander, ib. , ' 
of third person, ii. 216. 
of mother, in caSe of bastardy, ib. 
of prosecutrix, in case of rape, ib. 
with a view to lessen damages, ib. ' , 

in action for adultery, ib., ' , ' 
for malicious prosecution, ,ii. 217. 
of good character not admissible by plaintiff, ib. 
in case of seduction, ib. ii. 722. 

evidence of, special character, ii; 218. 
in case of peace officers, &c ib. 
excise and custom-house officers, ib. 
surrogate, ib. 
physician, ib. 
attorney, ib. 

, . 

Elirect proGt; ii. 219. 
proofby admission, ib. 

of witness, when it may be confirmed, i. 186. 

, 

, 

by proof that he liaS given the same account before, i. 186, 7. 
of witness, cannot be impeached by the party who calls 'him, 

i. 185. ' 
of witness, when impeached, may be supported by general evi. 

dence, i. 186. 
of instrumentory witness, may be confirmed when, ib. 
of wife, when evidence in action for crim. con., ii. 2fj3. 
in case of rape, ii. 700. , 
badness of, evidence in defence of an action for breach -of'promise 

of marriage, ii. 512. . 
for chastity, in action for seduction, ii. ,722. 
of witness, impeachable by general evidence only, .i. 182. 
variance from allegation ot; i. 3go.414. 

CHARGES, 
to juries, observation on, i. 472. 

CHARTER, . 
proof of acceptance of, ii. 696. 

• 

cannot be partially accepted, ii. 697. , 
admissihility of extrinsic evidence to' exp1ain the terms of, ii. 562. 

CHARTULARY, 
of abbey, proof by" i. 334. 
proof of custody of, i. 334. 335. 

, 

CHATTEL, 

, 

, 

annexed to the freehold, becomes tlle property of the owner, ~f .' 
the freehold, ii. 632. . ' 

CHATTEL REAL, 
proof of title to, by demise, ii. 296. 

CHEQUE, 
delivery of, evidence of whlit, ii. '184. 
time allowed for presentment. of, ii. 156. 

• 

• 



• 

r N D EX. xxxv • 

CHILD, 
competency of, ii. 699. 
cannot give' evidence unless he be sworn i. 25. 
a husband riot liable to maintain wife's children by a former hus

band; ii. 397. 
CHIROGRAPH, . 

of fine, admissible why, i. 190. 
evidence of it, ii. 320. 

. proof by, ii. 7~o. u 

CHIROGRAPHER, 
an authorized officer, i. 190. 
certificate of, ii. 213. . 

CHRONICI.ES, 
of public history. adinissibility of, i. 201. 

CHURCH, 
freehold of, is the incumbent's, ii. 632. 

-Titlles. 
CHURCHWARDEN. See Overseer. 

• 

• 

• 

See Pew Prescription 

authority to dispose of seats in a church, ii. 628. 
ejectment by, ii. 299. 
title of, as landlords, may be denied when, ii. 717-
when liable to be sued, ii. I. . 
liability of, on contract, it 850. 
a trespasser, in executing a distress for an illegal rate, ii. 438. 
book of, entry in, evidence as reputation, i. 2°7 ... 

CINQUE PORTS, 
custom of, ii. 259. 

CIRCUMSTANCES, 
means of judging in case of conflict of, i. 524. 

CIRCUMSTANTIAL EVIDENCE, 
grounds of, i. 56. . 
general rule as to the admissibility of collateral facts, ii. 57. 
distinction between a mere presumption and presumptive or cir· 

cumstantial evidence, i. 494. 
force of circumstantial evidence, i.495. 
necessity for relying on it, i. 494. 
caution respecting the use of it, ib. 
grounds of circumstantial proof, i. 495. 
philosophical proofs as to relations between cause and eifect, 

• 
1·497· 

diiferent kinds of coincidences, i. 4-96. 
mechanical i. 4-98. 
moral, i. 499: 

• foundation of, ib. 
examples of, ib. 
omission to produce evidence beneficial to the party who ball 

it in his power, i. 499. 
substitution of weaker for stronger evidence, i. 500. 
spoliation, ib. . 
observations on the Douglas cause; ib • 

. fabrication of evidence, ib. 
corruption of evidence, ib. 
caution to be observed, i. 501. 

• cSi 

• 

, 
• • 
• 

• 
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CIItCUMSTANTIAL EVIDENCE continued. " 

connection betwaen conduct and intention, i. :501'. . 
between motive and conduct ill criminal cuses, i. 502; 

" • 

• 

, . 
• • · ' 

connection arising out of ordinary .experience, ib;. .; 
absence of evidence tenuiilg to support any other hypot.hesis, i. 503 •. 
independent and dependent circumstances, ib. '.' • 
whether the coincidence of u number of inconclusiv.e circum.' 

stances be sufficient t6 wan'ant a conviction, i. 504.' .. . 
force of probability derived from a number' of independent 

proofs, ib. . _ 
abstract principle of increase, i. 505. 
essentials to circumstantial pr.oW; i.' 5°7 .. 
establisllment of the facts, ib. 
simulated facts, i. 50~. 

• 

consistency of the facts with the hypothesis, ib. 
conclusive nature and tendency of the circumstances, i. 510. 
that they should exclude every other hypothesis, .ib. 
the failure Of direct evidence, i. 514. 

, 

• · , 

. , 
• 

• 

, 

evidence which leaves it indifferent which of several hypotliescR.is . 
. true, is insufficient, i. 510." . • 

mere coincidences, when sufficient, i. 511 •. 
test of the conclusive tendency of evidence,,ib. 
inconclusive circumstances, when rendered conclusive, ib. 
the corpus delicti must be fully proved, i. 512. . 
inquiry as to other hypotheses, i. 513. 

• 

in the case of possession of goods stolen, ib. . 
for the jury to judge of the conclusiveness of circumstan.ccs, 

• 1.514-
• 

• .. • 

• 

Sir W. Blacltstone's division of, i. 476. 
Lord Coke's ditto ib. 
proof of title by, ii. 675' 

, , , 
• 

· 

as to the execution of deeds, ib. . 
• 

• 

of a release, ib. .1 

of a conveyance, ii. 676. 
jury to draw the conclusion when, ii. 677. 
where the evidence is circumstantial the jury or. court below must 

make the inference, ii. 730. . 

CIVIL LAW, 
required two witnesses, i. 485. 
observations on the doctrine of, ib. . 

CLANDESTINE . • . ." • • 
removal of goods to avoid distress, ii. 28'4. 

• •• 
• , 

CLAUDIUS, ' 
order of, historical variance as to time of, i: 488 •.. 

, 
• 
• 

• 
CLERGY, . 

benefit of, effect of as to competency, i. 96. ' . . , . . 
CLERGYMAN, . .. • 

trial of,i. 96. . . 
CLERK , 

of the peace, hooks of, i. 20g. See Certificate. 
to trustees, liable to be sued, not liable to execution, ii. 851. 
to commissioners of taxcs, bound to produce their bool,s under 

a subprena, i. go.' , 
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..-cLERK contimled. . '. ~ ':":' ~ . ".' 
of commissioners of property-tax, cannot refuse to be examined, 

•• II. 230. . 
.to commissionE.i's or trustees, not liable where they could not be 

sued"ii. 85(,. 
answer by, evidence against principal,. ii. 32. 
admissible when, i. !Jog. . . 
fitness of, how· tried, ii. 694. • 

. 'CLOTHES, 
as~au1t with intent to spoil, ii. 41. 

'CLUB, 
members of, liable fOl' goods supplied to.the club, ii. 870 . 

• 

'"COALS, . . 
within a manor, title to, ii. 504. 

'CO·DEFENDANT, • 

• • • • 

• 

• 

hOlv made competent, ii. 10. 
against whom no evidence is given, acquittal of, pending the 

trial, ii. 581. 
when a competent witness for the rest, ii. 581. 

:COERCION, 
of wife, wIlen presumed, ii. 399. 

COGNOVIT, . 
must be stamped when, ii. 755· 763. 

COHABITATION, . ' 
as man and wife, when conclusive as evidence of marriage, ii. t8. 
evidence by, ii. 139. . 

• 

-CO-CONSPIRATOR. See Conspiracy Treas01~ Trespass. 
CO-DEFENDANTS. See Parties. . 

.' 

COGNOVIT. See Stamp. 
'COIN, 

evidence of currency, ii. 220. 
.proof of recal, ib. 
evidence of counterfeiting, ib; 

what resemblance requisite, ii. 221. 
stat. 8 & 9 W. 3, c. 26. 

number of witnesses, ib. 

• 

indictment for huving implements in possession, ib. 
with intel)t to coin foreign money, ib. 

proof of putting off, &c. ii. 221. 
stat. 8 & 9 W. 3, c. 26. 

pl'Oof of scienter, ib. 
commencement of suit, what, ib. 
proof offormel' conviction, ii. 222~ 

COINCIDENCES, . . . 
in testimony, importance of, i. 487. . . 
effect of, in circumstantial proot; i. 4!J7 •.. 
moral effect of, i. 500. 

COLLATERAL DESCENT. See Pedigree. 
-COLLATERAL.F ACTS, 

facts when irrelevant, ii, 222. . .. 
l.Jlstancesl ll. 223. 

c 3 
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COLLATERAL FACTS contiTlUed. .. 

not admissible in order to discredit a witnesa, ibr. 
evidence to prove malice, ib. 

to prove contract whCl'e it is doubtfill, ib. 
to prove knowl':ld~e that an acceptance was fictitioUIJ,. 
admissible when, I. fi4.. 
proof, inadmissible to impeach a record,- ii. 705 • 

. COLLATERAL EVIDENCE, 
evidence admissible when, though not the fact, i. 446. 

COLLATERAL WRITING, 
admissible when, i. 440. 

COLLA TE!RAL SECURITIES, 
held for value when, ii. 155. 

, -, 

, 

given by an acceptor, do not discharge the drawer, ii. )75-' 
effect of, in general, ii. 174. 

COLLECTOR. See Interest Titllea. 
entries by. i. 
ofti~hes, entry by, i. 314. 

COLLECTOR'S ACCOUNTS, i. ;303. 

COLLEGE. See Judgment. 
COLLOQUIUM, 

proof of, in action of slander, ii. 460. 
COLLUSION, 

judgment may be avoided by, when, i. 259. 260. 
proof ot; to impeach receipt, ii. 702. 

COLONIAL COURT. 
effect of judgment in, i. 226, 231, 232. 
law, how proved, i. 249. 

COLONIAL JUDGMENT, 
effect, of i. !.l26. 

COMMAND, 
proof of, on traverse of, ii. 823. 

COMMENCEMENT, 
of action, ii. 78+ Sec Time. 

proof of, ii. 476. 424. 

, 

by an irregular writ. ii. 786. 
by an attorney, ii. 82. 
proof of, in a suit for n penalty, ii. 618. 

matter subsequent to, inadmissible, ii. 79. 
in bar, but not in reduction of damages, ib. 
of prosecution, evidence of, ii. 222. 

under game laws, proof of, ii 365-
COMMISSION, PUBLIC, 

when evidence, i. 201. 
W 6ankrupt, allegation and proof of, ii. 132. 

variance from allegation of, i. 434. 
proved by recital wben, ii. 704. 

, 

effect of, as t() notice, ii. 119. 
superseded, evidence of being, ii. 497. 
jomt action by assignees under, ii. 120, Ill!. 
second, proof of, to defeat n certificate, ii. 120'. 

• 

, 

• 
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COMMISSION, of bankrupt--continued. 
effect of proving debt, under, ii. 63J. 
of bankrupt, effect of superst!ding, ii. 125. 

COMMISSIONERS, 

• • • 
" .. 

power of, as to trader's real property, ii. ]35. . 
of bankrupt, notice to, on action against, ii. 124. 
to inquire of seisin of lands, return of, admissibility of, i. 201. 
appointed to inquire of debts, certificate by, ii; 213. . 
certificate of, effect of, i. !;l30. . 
allowance of debt by commis8ioners of bankrupts, i. 230. 
of excise, judgment of, i. 230. 
liability of. See Trustees, ii. 848. 
of taxes, effect of judgment of, i. 246. 
of excise, excess of authority by, ii. 428. 

proof by, ii. 744. 

COMMITMENT, 
proof of, under a conviction, ii. 431. 
may be by parol, when, ib. 
for a reasonable time, ib. 
justification by a defendant under, ii, 432. 

COMMON~ 
kinds of, ii. 224. 
appendant, how claimed, ib. 
appurtenant, ib. 
in gross, ib. 
levancy and couchancy, ib. 
evidence of, ib. 
variance in proof of, ii. 225. 
disturbance of, ib. 
proof of title in action of, ib. 
of damage, ii. 226. 
plea of justification of right of, ii. !.127. 
variance, ib. 

-

I 

-release evitlence, though not ~leaded, ib. 
proof on issue joined on the right, ib. 
exercise of right on adjoining common, when evidence, ii. 223. 
of pasture, proof of, in plea of trespass, ii. 823. 
in replevin, ii. 228. 

trespass, ib. 
proof on special issue, ib. 

reputation, ib. 
competency, ib. 
extinguished by unity of possession, ii.227. 
by inclosure, ii. 227. 

COMMONER. See Common. 
COMMON COUNTS, 

may be resorted to when, in action on bill of exchange, ii. -184 • 
• 

COMMON, Tenant in. See Tenant ill Common. 
COMMON PLEAS, 

commencement of action in, ii.785. 
• 

C4 

, 
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COMPARISON, ' " 
of hands, evidence of, wIlen admissible, ii. 374. 376. 

COMPENSATION, ' 
a second, fol' the same injury, not allowed, ii. lUg. 

COMPETENCY. See Witness. 
circumstances which dilK).ualify,i. 9h 
want of religious belief, 1. 93. 
.of an infant, ib. :'-

postp'0nement <of trial, ii. 497. 
-lunatic, . 
alien, ib. 
foreigner, ib. 
party outlawed, ib. 
judge or juror, . 

, 

, 
• 

, 

, 

, 

, 

" 

, 
, 

in amy of witness. See lrifa'!'1J. 
o 1ection, when to be taken, i. 92. , 

., 

when on the ground of interest, ib. 
former practice, ib. 
modern practice, ib. 

of a ,convicted witness, how restored, i. 96. 99. 
()f accomplices, ii. 10. . 

" 

, 

of witnesses in actions on bills of exchange, ii. 179-
general principle, ib. 
of drawer, ii. 180. 

~ 

, , 

maker of note, ib. 
acceptor of bill, ib. 
indorser of bill, ib. 
partner, ii. 181. , 
holder of biIJ, declaration by, ib. 
on indictment for bigamy, ii. 656. 

COMPOSITION REAL, 
proof, ii. 792. See Tithes. 

COMPOSITION. See Creditors. 
for tithes, proof of, ii. 790. . 
determination of, ib. 
with creditors by executor, .effect of, ii. 322;' 
receipt of larger sum, w~len fraudulent, ii.65. 

COMPOSITION .PEED, 
stamp on, ii. 762. 

COMPOUNDING, 
With creditors, when a bar to certificate, ii. 138. 

COMPROMISE. See Admission. 
COMPULSION, 

money obtained by, ii. 65. 
COMPULSORY, . ' 

payment, amount of, recoverable, ii. 58, 59. . 
, ~pe::ial declaratiou unnecessary, ii. 58. • ' 

dehvery of books by trader does not exclude an actIOn of trover, 
ii. 840' . ' 

CONCESSI, I 

purports a covenant in law, ii. 24!). 
, 
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CONCERTED BANKRUPTCY, 

when a defence, ii. 1 !.Il. 

CONCLUSION, . 

• 

of party by admission, &c. See Estoppel. 
of party by his own representation, ii. 219. See Admission. 

CONCURRENCE, . 
of circumstances, eft'ect of, i. 503. 

CONDEMNATION, 
in Exchequer, eft'ect ot; i. !!45. 
by foreign court of Admiralty, eft'ect of, i.247' 

sentence of, eft'ect of, ii. 651, 652. 

CONDITION PRECEDENT, 
averment of, ii. 50, 51 •. 

proof of, ii. 51l, 53· 
performllnce of must be shown, ii. 54. 
what, on contract of sale of goods, ii. 871. 
evidence of performance of, ib. 
proof of, in an action by vencIOl·,ii. 86!!. 
performance of, by vendee of goods, ii. 887. 

tender of bill, ib. " 

• 

• 

• •• 

• 

• 

• 

proof ot; in covenant, ii. 248. 
identity of condition in bond with that suggested, must be proved, 

ii. 188. 
proof of discharge from performance of, ii. 863: 
impossible, ii. 78. . . 

CONDITIONAL, 
acceptance of bill, ii. 146. 

CONDUCT, .. 
connection between conduct and motives, i. 501. 
of parties, importance of attending to, i. 485. 
presumption from, ii. 688. 

, 

CONFESSION, . 
in criminal cases, i. 53. ii. 27. See tit. Admission, and Appendix, ib. 
not conclusive, ii. 572. 
extorted by duress, not evidence, ii. 27. 
contrast between the law of England and the Roman law, as to 

extorting confessions, . 
evidence of, when excluded, in consequence of promise or threat, I 

ii. 'J7, 28. . 
admits of explanation when, ii. 572. 

-CONFIDENTIAL COMMUNICATION, 
principle of the rule, i. 159. ii. 229. . 
to what persons it extends, ib. . 
to all interpreter, ib • 
not to professional persons, except barristers and attornies, ib. 
nor to stewards, trustees, &c. ib. .' . 
time of the communication, ii.230. 
nature of, ii. 231. 

. . 

• 

• 

, 
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CONFIDEN'rIAL COMMUNICATION· continued. 
is the privilege of the client, ii. 84. 
cannot be waived by the attorney, ii. 230. 
rule applies ~.o. cross·examination, ib. 
exceptions, 11. 232. 

CONFIRMATION. See WJ'tness. 
of accomplice's testimony, rule as to, ii. 12, 13 •. 
of witness, when alIowed,: i. 186, 18'7 •. 

CONFIRMATORY EVIDENCE, 
in case of rape, ii. '700. 

CONFLICT, 
of testimony, i. 515. 

CONFLICTING TESTIMONY, 
observations on; i. 515. 

CONFORMITY, 
with circumstances, effect of, i. 493. 

CONSCIENCE, 
effect of judgment of court of, i. 229. 

CONSENT, 
to marriage, age of, ii. 656. 

CONSEQUENCE, 
allegation of, variance as to, i. 416, 417. 

CONSEQUENTIAL INJURY, 
case the proper remedy for, ii. 8°7, 808. 

CONSIDERATION, 
failure of, ii. 78. See Assumpsit. 
iIleg&l, ii. 49. 171. 860. 
legal, what constitutes, ii. 170. 

• 

• 

• 

• 

general rule as to proof of, in action ex cOlltractu, ii. 140. 
tJroof of, ii. 47. 
executory, ib. 
executed, ib. 
for a promise, must be in writing when, ii. 349 • 
failure of, when a defence in assumr.sit, ii. 78. 
original may be resorted to when btU, &c. is void, ii. J 78. 
original may be resorted to when, ii. 184. 
on failure of action by vendee, ii. 69, 70. 
moral obligation. when sufficient, ii. 54. 
failure of, ii. 69' . 
money recoverable on, when, ii. 69, 70. 
proof offaHure, ib. 
rescinded contract, ii. 70. 
want of, when a defence to action on biII, ii. 16g, 170' 
bill prim8facie evidence of, ii. 169. . 
failure of, when available b;r way of defence, ii. 170,171. 
partial failure no defence when, ii. 170. 
recoverable when contract is rescinded, it 70. 
or prevented by act of oth~r party, ii. 70 , 71. 
8CCUS, when still open, ii. 71. 
variance from allegation of, i. 395· 399. 

• 

• 

, 

• 

• 
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CONSIDERATION -continued. ' , 

laid as executory, not proved by evidence of executed considern-
• • tlon, I. 405. 

evidence of not reciting the true one in l1n apprehtice deed, ii. 18. 
, CONSISTENCY, 

of testimony, effect of, as a test, i. 486. 
importance of, i. 486. 
with circumstances, i. 519. 
with written documents, i. 520. 

I".!ONSPIRACY, 

, 

proof direct or presumptive, it 232. 
of concert, ib. ' 

connection between distant conspirators,' ib. 
conspiracies in distant counties, ib. 
evidence of, not admissible unless they be connected, ib. 
conspirators may be connected by separate acts, ib. " 
the conspiracr may be collected from circuIrstances, ii. !l33. 
acts of conspIracy, what are, ib. 

one when evidence against the rest, ib. 
otht!rs, when admissible, ib. 

evidence to prove the existence of' a conspiracy, ib. 
declarations of parties, ii. 235. 
acts to prove a conspiracy, ib. 
conspiracy to marry paupers, ii. '37, 
proof as to means used, ib. 
competency, ii. 238. 
'.Il1'iance, ib. ' , 

, 

, 

proof of acquittal of one conspirator, ib. 
admission by conRpirator. See Admission. 
acts and declarations of one of several conspirators, when evi

dence, ii. 116. 
indictment for, where triable, ii. 8g8. 

CONSTABLE. 
proof of being, ii. !l3S. See Justices. 
proof in action against one, ii. 433. 
stat. 24 G. II, c. 44, provisions of, ii. 433. 
demand of perusal and copy of Wal'l'ant, ii. 434. 
duty of, in execution of a wal'l'ant, ii. 435. 
where it may be executed, ib. 
when, ib. 
how, ib. 
may break doors, when, ib. 
previous notification, ii. 435, 436. 
may break doors to ,arrest without a warrant, wilen, ii. 436. 
defence by,'at common law, ii. 437. 
may justify under a legal warrant, ib. 
may retake one illegally allowed to go at large, ii. 438. 
who acts without a warrant, defence by, ib. 

, 

under the stat. 24 Geo. ~, c. 44, and III J. 1, c. IZ, S. 5, ib. 
proof of being, ii. 218. 

CONSTRUCTION, 
of written document, a matter of law, when, i. 46~. : 
extrinsic evidence not admissible in order to vary the construc

tion of a written testament, ii. 554. 

• 

, 

, 

, 

, 

, 

, 
• 
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CONSTRUCTION .. continued. 

of guaranties, ii. 371. 
of a policy of insurance, ii. 633. 

• 

CONSTRUCTION OF LAW, 
as to murder, ii. 6. 

CONSTRUCTIVE: 
conversion of goods, ii. 840' 
payment, ii. 58. 
receipt of money, ib. 
request, ib. 
breaking, in case of burglary, ii. 194. 

CONTEMPORANEOUS, 
letters admissible to prove usury, ii. 181. 

CONTENTS, 
of manor, evidence to prove the, it 504 • 

• 

CONTINGENT INTERESTS, 
pass under a commission of bankrupt, ii. 122. 
seeu& of mere possibility, ib. , 

CONTINGENT DEBT, 

I I 
• . " . 

• 
• • , 

• 

• 

• 

• 

" 

, 

, 

• 

• 

value of may be proved' under a commission of bankrupt, .when .. 
n. 127. 

CONTINUANCE, . 
in possession by an infant after attaining age, evidence of assent, 

•• • • 

n·405· . 
of nuisance, action for, ii. 540. 
presumption of law as to, ii. 188 .. 

. of' life, presumption as to, ii. 655. 
mere presumption insufficient on indictment for bigamy, ib. 
of writs, proof of, ii. 786. . 

CONTRACT, 

• 

in whose name to be enforced, ii. 45. .'. 
action on may be brought in name of.8gent or principal, when, ib. 
written proof of, ii. 43. 
arising from circumstances, ii. 44. 
terms of, explainable by collateral evidence, when, ii. 223 . 
entire and cannot ,be split, ii. 55. . ' . 
for several articles at different prices, when entire, ii. 353. 
variance from, i. 368. ' . 

.. 
• 

variation from obligation of, i. 395. 399, 400. 
proof of, according to lega~ effect of, i. 402. 403. 
construction of, a matter of law; when, i. 463. 
for use and occupation implied, when, ii. '856. 
rescinded, action to recover the consideration, when maintainable, 

", 
1I~ 70. . . 

may be rescinded when, for non-performance, ii. 78. 
discharged when, by a later contract, ib. 
waived wIlen, ib. 
whilst open, action for money had and received not maintain. 

able, ii. 71• " 
cannot be rescinded where parties cannot be placed in ~tatu quo, 

ib. . . 
when illegal, ii. 49, 50. 

, 

, ' , '\ 
, ; '. 

• 

, 

• 
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CONTRADICTION, 
• • of wItness, I. 172.. , 

• 

questions preparatory t6, ib. . 
of witness as to writings, i. 177. .. '. . .' 
of witness by his own declar\1tions, &c. when aIIowed, i. IS3. 
what previous questions are necessary, ib. 
by his own acts, i. 184. . 

. CONTRIBUTION, 
liability.to, ii. 3. 
action for, ii. 59. • 

• 

• 

• • 

~.' 

, 

in case of co-trespassers, ib. 
wrongdoers in general, ib. 
not recoverable against parishioners, on order to· repair the 

church, ii. 8so. 

CONUSEE, 
of statute-merchant, proof of title by, ii. 295. 

CONVENTIONAL, 
receipt of money, ii. 62. 

CONVERSATION, 
• 

evidence of, caution as to receiving, i. 484, 48:; .. 

CONVERSION, • 

evidence of, ii. 839. See Trover. 
. by carrier in misdelivering goods, ii. ~02. 

• 

CONVEYANCE, 
tender of, in action by vendor for non-perfonnance of contract~ 

ii. 863. 
fraudulent, evidence of, ii; 751. 
continuance of possession, ib., . 
tender of, when necessary in order to recover a deposit, ii. 782. 
stamp on, ii. 761, 762 . 

. CONVEYANCING BUSINESS, 
action for, ii. 80. 

CONVICTION, 
by justices, proof of, i. 257. 
of offender, what sufficient, ii. 18g. 
not traversable; when, ib. 
form of, 426. ii. 431. I 

must show an offence which warrants a conviction, ii. 43:1.. 
should pursue the words of the stat., ib. . 
justices, order of, defective for not doing, ib .. 
for not doing statute duty, ii. 428. 
proof of, by a magistrate in his defence, ii. 429' 
where the statute gives a summary form, ib. 
subsisting, a ground of defence when, ii. 4:16. 
by magistrates, how fllr conclusive, i. 238, 23g. 
when conclusive, ii. 427. 
under the Bum.boat Act, ib. 
ot' one as an apprentice, ib. 
by a mag:strate, evidence in answer to one, ii. 432, 433 .. 
quashed, damages in action on, ii. 4'25. 
statute 43 Geo. 3, c. 141, provisions as to, ib. 
action for money paid under, when quashed, ii. 66. 

• • 

• 

• 

, 

• 
• 

• 

, 

• 
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CONVlf' 'roN -continued. 
• • 

in c,. "nul case, effect of, i. 234, 235, 236. 
on inUlctment for bigamy, i. 234. 

for battery, i. 237. 
for an assault, not evidence in civil nction, ii. 813. 
on information, effect of, i. 236. 

• 

of principal, evidence agaiJlst the accessory when, ii. 6·l'i. 
for adulterating spirits, not evidence between other parties 

i. 246. 
stating testimony of witness, not admissible to pl'ove it, i. 184. 
of felony, certificate of, ii. 213. 
for prevIous uttering of coin, proof of, H. 222. 

; proof of, in order to incapacitate a witness, i. 95. 
not evidence in collateral proceedin/?s, ii. 23. 
province of magistrates in adjudicatIOns, ib. 
evidence to warrant conviction, ib. 
effect of conviction ill defence of magistrates, ib. 
defence under. See tit. Justices. 

COPARCENERS, 
must join in avowry for rent, ii. 716. 

CO-PJJAINTIFF. See.4dnzissions Parties. 
COPY, 

'. 

proof by, when admissible, i. 191, 192. 
office copy, i. 191. 

admissible of, 
bank-note, i. Ig2. 
London, books of, i. 193. 
books of East India Company, ib. 
journals of Houses of Parliament, ib. 
books in Bodleian library, ib. 
probate, ib. 

• 

of a copy, not admissible, ib. 
how proved, ib. 
not admissible when the original is produced, i. 194. 
of lost record, ib. . 
evidence to warrant reception of, ib • 
of decree of tithes, ib. 
exemplification of recovery of lands in ancient demesne, ib. 
of record of city of Bristol, which had been butned, ib. 
by authorized officer, admissible when, i. 190. 
of public record, general rule as to admissibility, i. 211, 212. 
stamp on, ii. 763. 

COPY, EXAMINED, 
of public document, in general admissible, 1. 191. 211, 212. 
is evidence, 

of judicial proceedings, i. 18g. 191. 
proceedings in bankruptcy, 
proceedings in chancery, i. 191. 
bill in chancery, ib. . 

when not evidence, 
upon indictmellt for perjury, i. 191, 1911. 
where record is incomplete, i. 192. 

wIlen evidence, 
in general where the original is of a public UUtUl'Il, i. 191 • 

• 



• 

• 
, '. - . . . ' 

,I N: D E X. : xlvii 
cOpy, EXAMINED contillued. . " • 

, 

• 

in general admissible when original would require no' further 
proof, i. 192. 

of bank-note filed at the Bank, ib. 
books of East India Company, i. 193. 
book of city of London, ib. 
court-rolls, ib. 
journals of Houses of Parliament, ib. 
books in Bodleian library, ib. 
grant of probate, 
parish register, i. 193. 
poll-hook at an election, ib. 

-

• 

, 

book in Secretary of State's office, ib. 
l'egistry of Jeases in bishopric of Durham, i. 193. 
copy of a copy not evidence, ib. . 

bow proved, ib • 
of public document, how proved, ib. 
not admissible where the original is produced, i. 194. 

record when lost, proof of, ib. 
decree of tithes in London, ib. 
conviction of recusant, how proved, ib. .' 

·estreats in Exchequer, proof of conviction when the record haB 
been lost, ib. 

recovery proveable by oral evidence where the original is lost, ib. 
of public documents not judicial, i. 195. 

why admissible, ib. 
of acts of parliament, public, i. 196. . 

proof of, i. 197 • 
. copies ofretum and amendments under stat. 7 & 8 W. 3. c. 7, s. 5, 

I. 204. 
'COPYHOLD, 

proof of ti tie, ii. 239. 
title of tenant, ii. 240. 
by will, ib. 
by descent, ii. 241. 
customary heir, ib. 
tenant by custom, ib. 
evidence of manorial rights, ii. 242. 
title of the lord, ib. 
lord's fin~. ii. 243. 
prow of forfeiture, ib. See liject7llent. 

COPYHOLD LANDS, 

• 
• 

the demise of, in ejectment, may be laid between the time or 
surrender and admittance, ii. 309. 

demise of, proof of title by, ii. 296. 
efFect of stat. of bankruptcy as to, ii. 12:i. • 

COPYHOLDER, 
evidence of right of common in waste without the manor, ii. 224. 
feoffment by, efFect of. ii. 7~H. 

COPYRIGHT. See Privilege. 
CORONER, 

inquisition by, effect of, i. 263. 
CORNWALL, 

duke of, caption of seisin by, i. 199. 

• 

• 

, 

• 
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" CORPORATION, • 

•• ••• variance In name; 11. 244. 411. 
evidence of title, ib • 
actions against, ib • .. 
competency, 11. 245. 
l>roof of disfranchisement, ib. 
ejectment stating demise by deed. See tit. EjtJctment~ 
seal of, how proved, ii. 300. 
name of,Jn grant,evidence as against a grantor, it 18· ... 
power of, to accept bills, ii. 144.' • . 
mdictment against, for non-repair. of bridge, ii. i 92. 
deed of, proof of, i. 323 • 

• 

CORPORATION BOOKS; 
admissibility of, ii. 695. 
when inadmissible, ib. ' 

• • 

how proved, 
inspection of, ii. 413. 
of what the proper eviderice; ii. 695. 
proof by copy, ii. 699. . • 
not evidence for the corporation, i. 292. 

• 

• 

, 

, 

• 

CORPORATOR, ". ... . . 

.. , 

• 

not incompetent as a party when, in' a suit by or.against the cor.· 
potation; ii. 580. . 

, 

CORPUS DELICTI, 
necessity as to proof of, in criminalwus, i. 512 • 

• 

CORRESPONDENCE, 
whole to' be read where part is given in evidence in conspiracy, 

•• 
11. 237 • 

• • 

COSTS, 
liability to, renders a witness incompetent, i. 136. 
of apprehension, when allowed, i. 83.' .' 

prosecution, when allowed, ib. 
when recoverable as money paid, ii. 59, 60. 
in action on attorney's bill, not taxable at the trial, ii. 81. . 
proveable under commission of bankrupt, when, ii. 127. 
of defending suit, recoverable as m.oney paili, when, ii.184. 
of action against sureties, when rec;:overable . against the shcrilfr 

ii.748. '_:~ .J. , ." • 

CO.SURETY, 
action by, ii. 773. " . ' 

• • •• action agamst, 11. 773, 774. 

CO·TRESPASSER, .' 
competency of. See Interest, i. 131. . 
admission by one of several,. when evidence 

ii. 813. 

COTTAGE, 
presumed to include land, when, ii.224.· . 

COTTAGER, 
possession by, of lord's waste, effect of, ii. 290. 
evidence of title to' waste, ii. 2!J!} 

• 

• • . , . ~ } 
. 

. ':: .. 

against· the fest;· 

• , 

. , 

• • 

• 
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COUNSEL, 

may be examined, when, ii. 229.' 
, , , 

clerk of, whether examinable as to retainer, ib. 
not permitted to divulge confidential and professional communi-

cations, ib. . 
arguments of, i. 365. 

COUNTERFEIT MONEY. See Coin. 

COUNTERMAND, 
, 

of authority. See Revocation, ii. £i9 • 
• 

COUNTERPAUT, 
, 

, 

proof by, when sufficient, i. 321. 
proof by. sufficient in ejectment against the assignee of lessee, ., 

II. 304. . 
admissible when, without notice to produce the original, ii. 350, 

351., ' 
is a duplicate original, ib. 
of deed to lead the uses of a fine, proof of, i. 357. 
of ancient lease, when admissible, I. 331. 
of ancient leases of portions of land cleared from moss, admissible 

for the lord, i. 67. ' 
of agreement unstamped, admissible when, i. 353. 

COUNTER PLEA, 
proof in support of, i. 133. See tit. Judgment. 
defect in first indictment not available', i. 260. 

COlJNTY. See Venue, ii. 8g6. " 
locality of offences, ii. 245, 246. 

, homicide, ib. 

, 

stat. 5 & 6 Ed. 6, c. 10, ib. 
the local rule does not exclude collateral evidence, ib. See Venue. 
provisions of stat. 7 Geo.' 4, c. 94, s. 12. 
proof of cause of action within, ii. 425. 
proof of cause of action within, in suit for a penalty, ii.616. 
evidence of killing game within a, ii. 364. 
proof of committing forgery, within a, ii, 332. 
proof of cause of action within, under the stat. 21 J. 1, c. 12, S·5, 

ii·426• 
goods taken burglariously carried into another, ii. 199. . 
provision of the stat. 21 Geo. 1, c. 12, S.~, as to, in proceedings 

against constables, &c., ii. #0. 

CQUNTY BRIDGE, 
bridge when deemed to be, ii. 191. 

COURSE OF BUSINESS, 
warrants rece,ipt of copy as secondary evidence, when, i. 343. 

COURSE OF DEALING, ' 
when evidence of terms of agreement, ii. 259. 

COURSE OF TRADE, 
, . general evidence admissible as to, i. 439. 

COURT, ," , 
variance from description of, i. 377, 434-
bolding of, variance as to, i. 416. 

VOL. I. d 

, 

• 

• 

, . 

, 
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COURT . continued. ' 
ill case of court leet, i. 416. ., . '., 

. inferior, effect of judgntent in, i. 231. . , 
Jill'il!didiilit 6f, not oUsted hy agteementof parties, ii. !l7. 

COURTS, 
of general jurisdiction, notice of, i. 444. 

COURT BARON,: . 
. steward of, is a judicial officer, ii. 811. 

proof of judgment of, i. "l57' 
COURT LEET, 

variance in allegation of, i. 416. 
COURT Rot..t'S, 

when evid,ence. i. -2go. 
to prove tile Wode ~l' desC!ent, i. ~91. 
how proved, ib. 
inspection of, ii. 413 •. 695. 
proveable by a 'coPY, 1. 1'9~. • . 

, proof of, by examm~d COPICS, h. 239. 
entry by hotnage 'Oil, what it proves, ii. 256. 

• 

• 1 
• 

• . , 

, . 
• 

•• I , , 

. , I , 
'. '> .• l~ 

• 

• , .' 

• 

. ' . '. 
" " 

evidence of proclamations which they recite, ii. 24-3. . 
inspection "'hen allow~d, ii. 413.' , .: .: 

If' '1 

• 

COVENAN~ , , 
non estfoctum, iI. ~'46. " ,'" ill I'~W IW) 
variance, ii. 24~. 
duress, ib. " '.' f ',' \ '); I 1. :/! /,W11 
condition precedent, ii. 248. , ,j:,' ,1'1) •. :, 

breach, ib. 'r • 'jl:l'" 11\ 

not to assign without license, ib. ,,,,,:.1, Ie l.f:1 

quiet enjoyment, ii. '249. ;', ·"".'LhHI· 

entry and eviction, ib. . .' : " '~ ,.n '.01 >I'I~ 
denial of title, ib. ' .. 'i IIllbj"" 

()f del'ivative liability of, defendant, Ii. '25i.:J. ','" !. Ii I ,. \ 

of )iability as assignee, ib. , ,-. J : j 

release, ib. . ., ' '" "WI; 

fur non .. performance of an award, ii. 86. '. 'l">1·,:,j"" 

particulars of breaches of, ii. 303. :. ' .. "Lr 
not to let, I1ssign., &c., ib. ", '. . "''.'''\ 
to repairt ib. .,.I""! ,.." 1" 'l'l 
evidence of waiver of breach, by notice to quit, ib.' , ;' L , I, 
liability of executor to breaches or, since die 'testntHt11i' 3Jnth, 
, ii. 326. ' .... ". ,..~ ~"'),JI' ' 

not to sue, operates as a release, when) ii. 712..' ! 

does not operate as a release, when" ii. 778. , I I' I. ! If! i\", 
not to occupy a petr, illegal when, it 6!)1. ' -COVENANTER, . .::. i .• " " :,.cr 

Scotch, how sworn, i. 23. ,<:, ',.' ";' -,'l[lJ'" !,. 

COVENANTS, .. ' .;, ::,: ' "J';" 
usual covenants in a Jeas,e a question of filet, ii, ~q1-~ . '. " 

, 

COVERTURE," . ' , "1 . ,,1 , ,'" 

when it must be pleaded in defence, ii. 397. . 
when evidence under the general issue, ii. 397, 39'8. 
of drawer, no defence to acccl)tor, ii. 169. . 

• 
• • • • • .. 
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, 

CREDIT, • . ." 
due to n witness, IS for the Jury, u. 11. 
of witness, how impeached, i. 181. , 

• . l,' • 
Ie! 

allowed to be impeached by general evidence only, i. 181. 
the question on whose credit work bas been done, is one of fact 

for the jury, ii. 942 • ' 
to whom given, usually a question of fact, ii. 875· 
mutual, in bankruptcy, ii. 725. See Ba/lkrupt. 

CREDITOR, 
competency of, ii. 134. 137· 

, securities, &c. us consideration for signing bankrupt's certificate, 
void, ii. 72• 

contract to sue out commission not fraudulent, ii. 173. 
not estopped by proving under (1 commission, ii. 19' 
fraud on, in obtaining a certificate, ii. 12g. 
contract in fraud of, avoids the bill, &c., ii. 172. 
money, taken in fraud of, moveable, ii. 72. 
agreement to take less, on a third person becoming surety, .. 

II. 15. 
fraud on, in receiving more than the amount of l;omposition, 

ii. 65. ' ' , 
may retain against the rightful administrator, after admi~tration 

repealed ... ii. 318. , 

CRIMEN FALSI. Sec Infamy. 

CRIMlNAL CONVERSATION, 
particulars of proof, ii. 251. 
marriage, ib. 
fact of adultery, i 252. 
damages, ib. 
evidence in aggravation, ii. 253. 
evidence for defendant, in bar, ib. 

to disprove the marriage, ib. 
license, &c. .. consent, II. :.154. 

evidence in mitigation~ ib. 
admission by defendant, ii. 20. 
proof ot' good character when admissible, ii. 1 "'7, 

• 

. - ~ . 

, 

, , 

, 

, ' 

• .. 

, . . , 
, 

CRIMiNALITY, ' :.' 
I i i~, emp'~oyi.ng al~, agent, ~otto bc prcsu~ed; i. ~ 85. " I , 

pr~of of, m order to rmse a presumptIOn agnmst a prosecutor, 
I. 185. . 

. ' , . .' 

CRIMINATION, . ' 
witncss not bound to answer question tending to, i. 166. " " , 
but bound to answer question tending to bis disgraccj .~ 1 (j7· (, ; J 

of witness, questions to, i. 165. ," ,',. "_ ' 
in .general Ule ~itness is JllJt bound to answer such qucstions, 

Ib .'. . ,,' / I ,. : 
• '. ,~!. . 

ifhe answerS; the answers may b~ used' as cvidence against him, 
. although he might have demurrcd, i. 166. : " " i ~'., 
If he answer in part, must anSWC1' the whole, ib. 

. d ~ 

, 

• 

, 



• 
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1 i i I N J) E X. 

CIUMINATORY, • , 

questionR, wit.ne5R protected fl"l)m, i. 70. • "II;,f 

I '. •• , \ . , ' I . , . 
CIlOSS-ACCEPTANCI~, , 

good con~idcrntioll for hill, ii. 170. 
, , I , ",~ . , 

CROSS-ACTION, 
... ~u:!. be r~~0r!-:,~l tn,; ",lH'n~ ii. 50 .. , 

CROSS-EXt\l\lINATION. Ree tit. Willl(',Is. \ i ' 

n Rtrong test. of truth, i. '2[,. 
cxc1u:les 1'C.~ illlfr olio,l, i. 2(). 
instances, depo~it iOlls in cases of felony, ih. 

• • 

• , 

answer in chancery, ill. 
not es~ential t.hat witness f'hould he cross·examined at (hc tri,,1 'ib 
docs not exclude death·hed ilec1arntioll, when, it>. ' . 
cxduding operation of this test, i. '27. 

docs not exclude judgments in 7'elll, ib. 
in the Exchequer, ib. 
judgments of Ecclesiastical Court, ib. 

Admiralty Court, ib. 
court of quarter sessions, ib. 

reason of this, ib. 
excludes depositions taken in the absence of pri30ners, i. 28. 
cross-examination is not authorized by mere assertions of ('ounsd 

'b ' I • 

cxcellency of, as a test of truth, i. 25. 
exclusive effect of the rule, Ii. 26. 
excludes depositioml under the statute, whrn, i. 2V. 
voluntary affidavits, ib. 
of witnrss, not allowed when, i. 17f). 

• • • as to wrltmgs, 1. 173. 177. 
advantage of, ib. 
a material (cst for the ascertainment of truth, i. 1 Go. 
witness when subject to, i. lOt. 
witness called but not examined in chief, not subject to cross-

examination, ib. 
what questions may be asked on, i. IG~. 
as to collateral facts, i. 164. 
when allowable, ib. 
power of, essential to the admissibility of a deposition, i. 2jO. 
sufficient if the party had the power to cross-examine, WllCIl, 

ii. 4G. 

CROWN, 
public acts of, i. 199. 
why admissible in evidence, ib. 
enrolmcnt oflcase of Jnnd helonging to the Crown in right of tIle 

duchy of Lancaster, ib. 
caption of seisin to usc of Duke of Cornwall, ib. 
prc~umption against, from lenglh of enjoyment, ii. 67~. 
presumption against, ii. 695. 

CUi\IULA TIVE, 
what allegations are, i. 378. . 
instances whim admisgibk, ii. 233. 



• 

, 

} N DB X. 

CURATE, 
nomination of, ii. 691l. . 
right of nomination, ib. 
custom as to election of, ii. 6g3' 

• 

, 

CURRENT, 
proof of coin being, ii. lillO. 

CURTESY, ' 
cllstom to hold'by, proof of within n manor, ii. 1l4,~' 
proof of title by the, ii. 657. 
tenant by, possession of, ii. 290. 

CURTILAGE, 
essential to common, when, ii. 2~4, 11115. 

CUSTODY, 
proof 118 to, in case of entry by a receiver, i. 309. 
legal, of appointment to office, i. 340. 
of ancient document, proof as to, i. 2011. 3311, 333-

• 

CUSTOM, 
different kinds of, ii. 254. 
general customs, ii. 255. 

, )' " ;!ocal customs, ib • 
of gavelkind, ib. 
of borough-English, ib. 
of London, ib. 

proof to e&tablisb a custom, ib. 
time, ib. 
continuance, ib. 
must be reasonable, ii. li55. 
reputation, ii. 256. 
court-rolls, ib. 

, 

customs of different districts, ib. 
" mercantile customs, ii. 257. 

variation or, ib. 
must be sanctioned as reasonable, ib, 
common usage, ii. 258. 

admissibility and effect of, ib. 
with respect to a contract, ib. 

''',ilil "'lIItime of entry, ii. 259. 
mercantile contract, ib. 

, 

not admissible when terms are not doubtful, ib. 

. , , , , 
" , . . , , 

, 

• 

" 

variance, i. 389, ii. 260. 6g6. . 
competency, i. 260. "'!' 

what number of instances suffiCient to prove, ii. '241;-242; , 

, 

Jiii 

, 

, 

I':! ""ilriiince from, fnproof, i: 389, ii.'260. 696'.':" " ",.' , 
competency of witness to prove, who.JlIisaC1W under-ittii. 697. 

7 I f: !j!"'" -. '. • Ill" , ", .' 99.. '. .11(' ',.' '.' 0; , f 'J ,~~. II .1~' , 

of one 'mafio!',' wlich' (admissible to' prove- 'the:custom,()f another,. 
it 242 • ,-" .', ," . f' 

in one parish, not evidence of custom in another, ij., !Ol23. 
of. tithing in other parisbes, not admissi~l,e, ii. 797 ~,~ • 
eVIdenced by a judgment when, i. 251. ' " 
proof of, by deposition, i. 272, 273. 
evidenced by court-rolls, i. 291. 

d3 

, 

, 
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liv 1 N DE X. 

CUSTO Moo -continued. ' , ,,' ,I I ' 

notice of, by COlllts, i. 445. '" 
fo~ church~yardcns to place and displace persons in and from pews, 

IS bad, 11. 623. " , . 
of tithing, ii. 793. '.' , "'I~ 
variance from custom alleged, ii. 718.: .,'., ,I 
of parishioners to elect a curate, ii. 693.;:' . , \ • 
in case of copyhold, proof of, ii.241. ;' ,y,!' ., 
of manors, eVIdence of, ii. 503. See Manor. . 
for lord to dig clay-pits, in diminution of rigllts of common 

" , n. 227. 
to let parts for building, ib. 
of London, to build on ancient foundation, although ligb' may be 

obstructed, ii. 2H1. , 
f~ a landlord to .. compensate the off-going tenant for tiIInge, &c" 

IS reasonable, 11. 568. " " 

CUSTOMARY, 
where evidence, i. 290. 
,of manor, ib. 
found in books of corporation, i. 292. 

CUSTOMARY RIGHT, 
evidence of, in trespass, ii. 823. 

CUSTOMARY INCIDENTS, 

, , 
• 

• 

• 

I 

may be annexed to a written contract by parol cvi(lence, ii. 567. 

CUSTOMARY TENANT, . . , ' . 
confirmation of estate to,' dischnrged of customs" operates as 

a release when, ii. 504. 

CUSTOM·HOUSE, • 
• 

copy of searcher's report admissible, when, i. 208. • 

CUSTOM·HOUSE OFFICER. Sec Officer. 

DAMAGE, 
wIlen an infer:,nce of law, ii. 740. 
in law, when Jlresumed, ii. 211,212. 
actual, when It must be proved, ii. 226. 

, 

".~. ". • 

.. 
, 

I .:,~I~',,~l\j 

f : ( in suit by commoner agamst the lord, ib. 
actual, when unnecessary to be proved, ib. 
in action of disturbance of common, ib. 
fishing in several fishery, ib. ," :. '. .' 1\ 

I , ,I • 1""'1' , . \ ..,' 'J ,I l." 

DAMAGES, , 
limited by the description in declaration, i. 401 •. 
liquidated, when recoverable, ii. 620. 

, . · . . \ , , 

evidence of character when admissible to diminish, ii. £116. ,'" 
measure of, recoverable from an attorney, it 83." '. ~,., " 
include costs, ii.261. ,,': , .. 'J." f,·, , "'l'r';"" .", 
in law and fact, ib. '" ,' ... ', " \"'11" 
bow cstimatcdin action on bond, ii. 18S.'." ' " .' 
may exceed penalLy, when, ib., .)fi II':. ; 1'lllI l 
tor breach of contract, defective performance by plaintiff when 

admissible in reduction of damages,. ii. 879'1II1\Ij;;;W, , 
pl'oof of, in action for, a dilltlubance" ika86.: ,.:I f} ,'{ J IL· I I 

, 



• 

~ N U £ x. 
DAMAGES cOl/tillllcd 

in ejectment under the stat. 1 G. 4. c. 87. s. 2~ ~i. 305. , 
proof of, in action for a nuisance. ii. 541. . .. 

in an action for a malicious prosecqtion. ii. 4gG. 
amount of, in action against sheriff, ii. 747. 
in an action for slander, &c., ii. 465. 
special proof of, ib. • , 
in trespass, evidence in aggravation of, ii. 813. 
cannot be 8evered~ ii. 81<\. 
matters not stated on record, inadmissible when, ii. 815. 
alia ellormia, evidence under, ib. . . 
to the reversion, evidence of, ii. 7').0. 
by opening a new door, ib. . 
proof of, in action fer seduction, iii 722. 
m action for seduction of servant, ii. 723. 
in trover, ii. 845. 
for conversion of instrument, ib. 
special, not recoverable in travel', when, ii. 211. 
preLlu!Dptive evidence o~ ib. .. 

• 
• 

Iv 

m actIOn for not acceptmg goods, 11. 87:}' .' ,.,. 
what recoverable by vendor of property,for breach ~f'cpnp'act, 

ii. 866. . '. I • :-. ' 

• by vendee, ii. 887. . " ~ .... ,.".'., 
measure of, in action for breach of warranty, ii. g05. . 
resl/lting from breac}l of warranty, ib; ... ' J;.. I 

unliquidated, canno~ be set·ofF, ii. 724. 

DAMAGE-FEASANT, 
. evidence on plea of, ii. 718. 

DATE, 
of writing, variance from, i. 428. 
formal, when, ib. 

• 

• • 

• 

, . 

• • • 

when to be taken exclusively, ib. 
of lease, evidence of what, ii. 17. . .... ' ; 

• • , 

on promissory note, whether evidence of true date, in c~ of 
bankruptcy, ii. 1°5. . . 

DAUGHTER. See Seduction. 

DAY, 
fraction of, ii. 787. 

DAY-BOOK. 
when to be produced1 ii. 310, 311. 

DEAF 4ND D S~e WilliUs. 

DEATH. See Pedigree. 

• 

. I . 

• 

• 
· I ' : 

• • 
, '. I' . 

.. I . .. 
• • · .. , 

.. 

proof of, on whom incumbent, ii. 261. 
presumption of continuance of life, ib. 

, • .> ' 

proof Qf ~urvivprship. ill. . 
propf Qf, ii, 605. B.ca tit. Pedi/5"~. 
of partjpull1r pl'lrson, proof of. il. ~14. 
of s~aPlJln, ~vidence of, i. ~o8. 
presumption as to, from mere lllPSC of time, ii. 655. 
of [larty, when 11 revocation of sllbliji~!iion, ii 86. 

cl4 

• • • 

• • 

• 

• 
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Dl~ATn-nED DECl.ARATIONS, ,~,""\1,\,,,,-,\'\1j I/\illl,l.l,ll~ 
ground'bf.mltniA8ir~i1ity~ i: 2!J',;,'/i;I:.1Gr.' 1,llra;, 11:1 h',,:. ",I., .. : 

""wllt'lt Inodmifl6ihll', ii, '!lO',H """, ",I " :,, c, "HI,rl' ,r.; h ,'" .. ;"",11 I., 
hOl\' given in evidence, ih. ,i',oil t ,)(1,11 
force and effect of, ii. 2°3; 'I ,1", "",111", ',I"',il'i'I:!I",I, il,d .. 

caution in admitting; ih. I' ,:' ""." I,:", "; I' ~""',,, " 

in civil proceedings, when ndlU;~siblcllh', "~,il,' 'T",IIl,d ': 
, . '. II, II, ., ",'rl' ·r T'\vnrp , '. > ., ", 

.AJ~&~ • , • 

I!cs for lise ntJ(~ oecuputi.on a.t;~()Hm~On h~'~, ,ii,',',b.5J:,I:;":,,,;; 
lies for escape 111 executIOn, II. 7·~3· '" j,',:, ,f 

DEnT OF ANOTHEH,."" " 
provisions of stnt. of Frauds as to, ii. 344., "\'"",:, '" 

, new eonsidcrntion, effect of, ii. 346. ' ",,' ,I! I,; ',i" ,,' 
transler of, by mutuul arrangement, ii. G2." " ' " ,i ':,',' , 

suggesting a r/cvflslflvif, netion of, ii. 32G. ' ',,' .' ,': 
by aSRigncc of r(!v,"rRion, ii, 249., " " ,"I,' 

effect of proving under n cOlUmission, &c.,ii. 131.., .',' i, 
, 

DEnT. Seetit.Bolld Covcnfllll Deed." '" '",,,,, 
nil dchrf, proof by pbintiff, ii. 264,. ' " 
deht for rent, ib. 
evidence for defcmlallt under pIca of fiil rlcbet, ii. 265. ' .' 

DEnTOR, ' 
competency of, in actions against sheriffs, ii. 753. " ' " 
on judgment, competency of, in action of trover I1gaillst'thc shctiff 

who has taken goods in execution, ii. 751. ' " 
admission by, evidence against the sheriff, ii. 27. ' ", 

DECEASED PARENT, ., ,';;;",,{. 
entry by, as to birth of child, i, 1105. , 'II " 

DECEIT, . .;" 
particulars of proof, ii. z6G. 
deceitful means, ib, 
proof of fraud, ib. 

false character, ii. 2°7. 
competency, ii. 268. 

deceptIOn the gist of the action, ib. 
docs not lie where plaintiff cognizant, &c., ib. 

fraud in sale of goods, ib. 
proof of damage, ii. 116g. 
variance from, allegation of, i. 385. 

DECLARATION, 
, ' admissibility of, as explanatory evidence, i. 68. 

to show knowledge, motive, intention, il>. ' 
by third person, admissible when, i. 2g8. Sec tit. Elltry. 
by parly in extremis, admissible when, ii. 261. ' 
excluded hy written evidence when, ib. ' 
proof of, ib. 
force and effect of, ib. ' , 

in cx/·cmis, when admi~siblc in civil euses, ii. 263; 2°4. 

, 

by person in possession of premises, admissible when, ii. 2UO. 

by a wife, whell evidence against the husband, ii.'403.' , 
made by the wife at time of absconding fl'om her husband, ii. 2,54. 
by parents, in case of pedigree, ii. 614. ' - ' , 

as to legitimacy, ii. 13U. " """ 
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IN D 13 X. Ivii 
DEC LA nA TIO N contilllled. .,~ /; " ,i, "I j, J, t I ,:, '; :,' t 1 ,';, i \ " 
, by deceased husband, as,to.leg,titnacYimwife. ij.;'1401" I"" , 

of deceased members of a family, are-admissible to prove p~disrce, 
ii. 604,605- : .' 1 . '.: ". :" ,~, ' ...... . 

what declarations admissible. ii. 610;,' ", ".,::; ", ' " 
made by a bankrupt, when admissible, ii. 93'" " .' , 
by bankrupt before bankruptcy, ii. l!:l!:l. ' , " " "" ,,' ' ' 

an under-sheriff, ii. 739. ' " , , 
ab~i~ib., " 
holder 'of hill, wh~n admissible, ii. 18J. ' 
a wife, i. 30!l. .,' , , 
tenant, ib. ' ' , , j ; I . 

occupant of a house, i. 303. ,: : ' ',,~. " 
made at the time of executing an instrument, evidence to prove 

fraudulent intention, ii.15l; , ',' ,',' 
by a co· conspirator, when admissible, ii. 235, !:lj6.-: r . ,. "" 

of party to be supplied with goods, not evidence against;one who 
guarantees t>ayment, ii. 775.' , ,;",;", "",': ' , 

by principal, not evidence against his'surety. ii, 776.,. " )/ ,I; ! 
of war by a foreign government, evidence of the fact, ii. goo. 
sued within time presumed to be connected ,with the writ, ji .785: 
accompanying an act, when evidence, i. 301. See IJ~nkrupt ' 

Entries. ,j, '( 'J ,; .' 
declarations made post litem motam, are no~ admissible, ~;,~'. ,'. 

DEeR,EE, I ' , " ' 

in Chanc~r.v, proof by, i. 254. ' ,,' 
proof of, I. 252. ' , 

DEDIMUS POTESTATEM,' , 1, \ , ~, ; 

nction for preparing, &c., ii.So. 
DEED. 

proof on issue of nOll est factUlII, ii. 270. 
production of, i. 313, ii. 270. 
execution of, ib. 
nlteration in, ib. 
proof of sealing, i. 3~1l. 
proof of delivery, i. 322, ii. 271. 
takes effect from delivery, ii. 275. 
execution by agent, i. 323, ii. '.1.72. , . .. , , variance, II. 272. " !, ' 

, 
• 

• , ' 

.. }O'i{· 

" . 
.. 

'. . 
. , 

, , , 

, , , 

evidence for defendant, on issue of non estjitctltlll,1 '/ ',1' ' , 

deed originally void, ii. 273; : " ," I; .',:! .' 
delivery as an escrow, ib. I' .. 

cancellation, ib. _ ~.' . , 11 
" 

erasure, ib., ' 

, 
, , • I , , 

, 

, , 

. ' 

alteration, ib. . '. , ' '. "~' 
addition, ' '" , "'J:',:. ,1')1:,' 

must impeach the execution or continunnce, ib.' , 
plea of duress, ii. 274. ' " ' 

tender, ib., , " ',',"; ";,, , 
,~ . 

payment, lb. '" ". " " " 
proof by deed, when necessarl', ib. 

production. ,when essential, . ib. . ' , 
when unnecessary, ii.,275. 

claim by act of law, ib. 
, 

• 

, 
'" 

. , 

, , 

, 
, 

, 

• 
, 

, 

, 
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I N DE X. 

DEE D ,colltilltll:d. .' ", r,! ::1 " I, i ", 
deed offeoffment is Q\!'idence ofJivery; ii,'27S:i ; ; ,,!!Id i,. 

and ofre}ease, ib. I! " ,Ii" \~/\'1:~ " I:IH.!, iL 

cancelled deed when evidence, ib. ., ".',1 -1J""c; " 
where the thing lies in livery, ib. , , / i, ',' , , 

presumptive evide.n~e of eKccution, ib; :, , .. "I ), ,-p" 
possession oflands, ib.. ' " ,"" I,; i' 'i'" 

not proved by admission in' answer in Chancery;,i.-3~20"3!i11. 
, execution of, not proveable by parol, ib. ' ',,,,,. 

admission of, by plea, ii. !J47.' , , . 
, no more admitted than is stated in the declaration, ib. ' . 

terms of, cannot be explained by extrinsic evidence, ii. 928. 
evidence of all recited fhcts, ii. ~47' , ' : \;.~ I', ,! :;, 
party estopped from disputing, when, i. 321. , , ;t Ii' 

of composition, stamp on, ii 762" "i.· 
trover for, ii. 83~. , " "I ,. I 

stamp on, i. 319, ii. 763. . ' ., 
at what time intended to have bee,n delivere~, ii. 7Ss... '" ' 
of infant, eflbct of, ii. 405. '!,. ',' \ f 

:[m , FACTO, . 
pr(lof 9~ when sufficient, ii, 697 . 

" -'-I' , , . 

, 
" ' • 

DEFAULT, "'.' I"~,. 
iudglJlcP* by. effe<:~ Qf~ in ~vi~lencel i. 2~6. ,::, ii' I i",,, J 

DEFECT, " ' ,,",., 
in contract, not available in actio~ for seducing a'servanWii. 723. 
latent. See Latent Difect. : ""'; 1:,:1 'f J , • 

DEFECTIVE EVIDENCE,:I, " ,'!" 

how differing from secondary, i. 442.;' i":' "I. H / 
DEFENCE OF POSSESSION, ' ".," 

plea of, in trespass, ii. 827. 
proof of request to depart, ii. 827. ., .. ,,' 

, " 

DEFENCE OF PROPERTY";;,, , . j! ,L 

plea of, in trespass, ii. 8~8. ,,' ~.,,', '" 
DEFICIENCY," , ;, ' 1,'1 l'i, I! 

proof of allegation of, lies on the party who alleges it,i. 363. 
, 

, , . . , . 
. DEGREES, , ".-, 

of evidence, i. 478., ' , 

DE INJURIA, ! ' 

proof of, on issue on plea of, ii. ~24. ' 
partial proof, effect of, ib., , ' !', 
replication of, puts the whole plea in issue, ib. , ' " " 
does not admit evidence to qualify the fact alleged in, justification, 

it 824- , .. ' ·,:.,d.l., ',. ·!I~'." 

replication of, does not put excess or sufficiency in is8U~" ii. 825. 
• ~ ... f ' DE JURE, " ,.""",'. ,,' 

" . 'f' '{ .') 1"( 

when put in issue, ii. 697. ': ::, ~.:;!/,~ .. : 
DELIVEH.Y, ,( .. ;q·1 )/1'1 ''''~(\\ d':ti ,', 

of deed, proof of, i. 322. ,,' " . ,,',,' ~ ~'.' '''''! 
of bill, what constitutes a ~egotiation of, ii. l'78"'ll'lJI'W.,' 
of bill of exchange without indorsing it, ~tfect of"iit jl,~5" 
operates as a dischargcJ when, ib. " . '.' ,,:1"'''.);'' 

• 

, 
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IN DE X. Jix 
DELIVEIlY cOlltillued., " 'i,; r, 

of bill, evidence of, ownership, ii. J 53. , '.,.'. 
of goods, proof of, in action against carrier, ii. ~Ol. ' 
of goods by can'iers, ib. ' ,', " "':"": 

DEMAND, ..i " , ,'. 

must be proved, to avoid a collusive sale of goods by tradel' on 
eve of bankruptcy, ii. 844. " 

of possession necessary when, to maintain ejectment, ii. 865. 
on sheriff, of money levied, not essential to action' against him, 

ii. 746. : 
of money, when essential, is not superseded by a tender, ii. 781. 
proof of subsequent, to avoid a tender, ib. .' 

DEMAND AND REFUSAL, 
finding of, insufficient in action of trover, i. 449. 
when essential to proof of conversion of goods, ii. 842. 

DEMEANOUR, ' 
of witnesses, a test of, for judging of f,:redibiJity, i. 41p. 

DEMISE, 
variance from, i. 405. 
not proved by possession under an agreement of sq)e. ii. 71 i: ' 
variance from /lIlegationof, i. 396. 398, 399. : i' 'i 

proof of title by, ii. 296. ' : " ' j., 
DEMURRER, ' ",.'", 

an admission when, i. 290. ! i '" iI, ' 
, to evidence, i. 467. . . 

DEPENDEN T, " 
circumstances, coincidence of, i. 5°2.' : , 1 i ( 

DEPOSIT, 
proof as to place of, to render ancient document ad~i~siblc, 

• 
1. 202. 

presumption as to custody of ancient extent. of crown lands, . ' 
1. 203. . 

action by purchaser to recover, ii. 867. 
proof of title to, by forfeiture, ii. 887. 

DEPOSITIONS, 
of witnesses, when admissible, i. 264, ii. 275. 
absence or death of witness, i. 264, 265. 
intere~t subsequently accruing, i, 265. 

, 

identity of parties, i. 266. ' 
identity of cause of action not requisitc, i. 267. 
legality of the proceeding in which, &c., i. ~68. 
extra-judicial depositions, ib. 
inadmissible, ib. ' 
in irregular proceedings, ib. 
when admissible i. 269. 

, depositions in Spiritual Court, ~". 
in court not of record, i. 270. 
whether admissible, ib. 
leading interrogatories, ib. 
when they exclude the deposition, ib. 
power to cross-examine, ib. 
examination de bene esse, i. 270, 271. 

. , , . ' . 

neglect to cross.examine, i. 271., 1.1 . 

where admissible to prove rCllUtation, i.27~~ 

• 

, :. - . • , ,1 

, 
t! t 

, , . " . . '- .. . " 

" " . 
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DEPOSITIONS cOlltilluer/. 
time of making, i. 9.79.. 
post litem motmll. il>. 
depositions of wilnesgeB residing ohroml, i. 274~ 

ft' • r I' . ...... - -_ ............. ,........... n. In • .'0',. 
Va ." ............... , ........................... , ... -4.j' 

Ilt.at. 13 G. 3, e. 63, A. 40 & 44, ill. 
stat. 1 W. 4. c. ~l, i. 27n. 
depor,itions how pl'Ovcd, i. '1.77, 

death of witnc~3. ib. 
existence of thc eaURe, ib. 
bill allli answer in Chancery, i. ~78. 
signature of master in Chanccry, ib. 
testimony on former trial, i. 'l70. 
proof of, by copy from Judge\1 chambers, ih. 

in case of bllnkruptcy, ib. !:'ee lJmlkntp'f,I/. 
under stat. 7 G. 4, c. 64, ii. 'l75. 

ohjcct of the slnl.utc, ii. 'l7S. 276. 
preparatory proof, ii. 276. 
death of witness, ih. 
kept. nway by the defendant, ib. 
inability to travel, ii. '276. 
takcn in the presence of the prisoner, ii. 9.7i. 
depositions before a coroller, ii. 278. 
admissible in cnses of felony only, ii. 'J70. 
examination before justices, ib. 
on removal of pauper, ib. 
in case of filiation, ib. 

• 

. , 

of deceased witncs~, when excluded for want of opportunity 10 . . " cross-exam me, 1. 9.v. 
death of witness essential. i. 9.04, ·;6S. 
practice in Chancery, as to, i. 26S. 
effect of the usual order, ill. 
in perpelumn memoriam, ib. 
eVl(lencc Irhen, in tithe suit, ii. 7DS. 

DEl'HIVATJON, 
sentence of, cif('ct of, i. !Z43. 

DEPUTATION. 
of gamekeepers, IJroof of. i. 9.00. 
as gamcl\Ccper, proof of, under the Game Act, ii. 361. 

DESCRIPTION, 
u·p:lrtY bound by, when, ii. 19, lIO. 
what is matter ot~ i. 383. ' .' . : 
imperf<:et, of thing sold, when it avoids the saIl', ii. 88~. 
allegations, when descriptive, i. 373. 38G. . 

DESCENT, 
proof of, ii. 603. Sec tit. Pedigree. 

• 

DE SON TORT, .. ' 
executor of, of what paYlllbnts ·hc maio avail himself, ij; '32;3) 324. 

who i~, ii. 318. :Pl. . : . 
effect of acts done by. ii. :11 S. 

DETENTlON OF TOOLS, 
~pecial damage from, how Tccoverahlc:, ii. 211. 



I xn EX. lxi 
DETEni\IlNA TION, - . 

. \ .. I •.. 
I ' '. 

of nction, proof of, ii. 4fJ7. . . 
oftcl1llucy, proof incumbent. on the tCllanl, 11'11('11, ii. 857. 
how proved, ih. I , .. ,".' -_ ..... ,." ..... 

j) l~iU 10.) c., 
\'nriancf.! frolll allcgo\ ion of~ 381. 384. 

DETINUE, 
particulars of proof, ii. 28o. 
pmpcrty in thc goods, ill. 
acrion hy husband lUll! wife, ii. '281. 
by heir, ib. 
POf-scRsion by defentl:mt, ib. 
against the hll~hand, iii. 
proof undcr pica of ;1'1011 dc/illrl, ill. 
jury must find the IInlue, ib. 

DEVASTAVIT, 
action of deht, suggesting a, ii. 3'20. 
non-devastavit, evidence on plea uf; ill. 
",hat amounts to, ii. 318. 

DEVISEE, . 
of freehold, proof of title, ii. '20G. 
of leasehold, ib. 
one claiming as, entitled to begiu, when, i. 3(J7. 
to W1Hlt fixtures entitled, ii. g08. 

DJLA PIDATfONS, 
\)roof ill action for, ii. 711. 
hy admission, ib. 
damages, J\pp. ii. 711. 

DIPLOl\IA, 
proof of, ii. 'lIB. 
when necessary, tb. 

DIRECT, 

.. 
.. 

or testimonial evidence, i. 14. 
consideration of, by a jury, i. 4(JO. 
ought not to be superseded by circumst:mtial, i. 515. 
in conflict with circumstantial, force of, i. 5'21. 

DISABILITY, 

• • 

• 

-

• 

proof of, in ejectment, ii. '29'2. . 
evidence of, in answer to the Statute of Limitations, ii. 485. 

DISCHARGE, 
of prisoner, how provcd, ii. 83. 
by taking one of several in execution, ii. 1 7~. 

DISCONTINUANCE, 
proof of, ii. 497. 

DISCOVERY, 
(If offender, whot amounts to, ii. 189. 
effect of, as to competency understat lites, ii. 18g. 
evidcnce under nil debft, whcn, ii. 190. 

DI'iCREPANCIES, 
in evidence, efleet of, i, 488. 
installer's of~ ill. 

, 
• 

, 

• 

, 
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!xii IN D EX. 
, , . , . . 

DISFRANCHISEMENT. Sec Corporation. ., ,r" (' ; "j • j: 

DISGRACE " . .' 

1.1 7. . 
question tending to disgrace may be put, i.171. 

• . ' . ., 

. . 

DISHONOUR, '" .. , .. ,' 
-. . .. , .. 

. 'J' "',f' 

of bill of exchange, ii. 15i. . 
presumptive evidence of, ii~ 166. 

DISHONOUR AND DISGRACE, 
ground fOl' awarding damages when, ii. 722. 

DISPENSATION, 
how proved, ii. 693. 

DISSEISIN, 
evidence of, ii. 2!)2, 293. 

DISSENTING CHAPEL, ., 
register of, inadmissible to prove baptism, i. 206. 

DISSENTING MINISTER, 
proof of foreign marriage by a, ii. 509. 

DISSOLUTION, . 

, 

• 
• • 

, , 

, 

." 

• , .. 

• • . . , 
• • 

of partnership, by bankruptcy of one, effect of, ii. 584. 
proof and etrect of, in action against Ilartl1ers, ii. 589." ",; . ,i 

proof of notice of, 590. 
of partnership, proof in answer to, ii. 592. 

DISTRESS, 
form of action, 

for an irregular distl'ess, ii. 281. 
for distraining when no rent is due, ii. 281-
for an excessive distress, ii. 281. 233. 
driving distress beyond the hundred, ii. ~83. 
impounding goods on premises without notice, ib. 
refusing to restore goods aner ten del', ib. 

• • 

• , 
• 

, ~. " 
· '1' .~ "J. 

. . '. . 

I,. -'Ie' 
, j. i ,": 

, 
• 

• , 

' .... I',' .. • • 

selling within five days anel' notice. ib. 
not removing within a reasonable time after five days"tb., . , .' : ' \ 
not selling for the best ,price, ib., : 'I>' 
not leaving the surplus with sheriff,ib.,. "it', 

count in trover, ii. 288. . " ,"J 
onus probandi, ib. ., .' .. ' !, • 

'Cvidel~ce in defence, ii. 283. . ,," i . 
justification, rent due, ib. . .: " ." 

action for fraudulent removal, ii. 284. , . I.",; 

SUIt. 11 G. 2, c. 1j), S, 1, ib. ' ,. " 
fact of removal, ib. ..'. ;.1'1 I." : ,"': 

fraudulent intention, ii. 285. r' ",' . 
defence by landlord, ib. . i' .• 

liability of goods of bankrupt to, " "'." ' 
detention of cattle dis trained for damage. feasant, nntlr. tendcl' of 

amends, ii. 66. , , 
case does not lie for, when, ib,' . ", ' ' 
mnde after tender of rent, ii. 212, 
for poor's.rate, trespass lies for, when, ii. 42g~ , .., 
for rate illegally mnde, trespass lies for, ii. 438; .." 

, 



• 

IN DE X. 

DIS TRESS con til/lied. ..' ! , '" :' ,~ ,'{:, I' 

when replevin .I.ies for goods taken under s' distress,H.'714., : '! , I 

by executors, II. 715. . ' 
by a husband, ib. 
tenant pur autre 'Vie, ib., , 

DISTRESS.WARRANT, ' " " , .. ..' . 
for several rates, ii. 285. , " 
seizure and sale ot' growing Cl'OpS bcfore they are ripe, ib. 
case not maintainable for, ib, 

DISTURBANCE, 
particulars of proof, H. 285. 
proof by the plaintiff, ib. 
plaintiff's title, 
presumptive evidence of titlc, ii. 286. 
proof of the disturbance, ii. 286. 
damages, ib. 
of right of common, proof of title, ii. 225. 
of common, proof of damage, ii. 226. 

, 

• 

, 

, • . " 
• , 

, 
" . ~ , , . 

, 
• 

of fishery, ib. 
ofa pew, ii.628. , , "i"'~ill 
proof of, in quare impcu.it, ii. 693. . ',"" 

DITCH, ,. ,,: "j,,,~., i ',' : 
• ~.,,' .•• I 

proof of title to, ii. 822. ,"" . ':, :" 
DIVIDEND, ,r" '; 

proof of amount of, in bankruptcy, ii. 130. ' '''': 
, ' , 

• • • J • DIVINE, ' " ., . ", 
confidential communication to, ii. 230. " "t 'i/'r~ I ( I 

DIVISIBILITY, ".t 

of averments, i. 388. ' I 

of plea of licence, ii. 824. ' ': , 
DIVISIBLE, , I, 

plea, divisibility of, ii. 820. , ' , ,,' , 
• • L , 

DIVISION, ' ' , ", 
of the subject, i. 1. . : ' 

DIVORCE, ' " 
sentence of, cannot be pronounced after death of part~e9, 'i; 243. 
sentence of, avoided by proof of collusion, 1. ~59.' ,I" I, ' 

cannot be prosecuted after dcath of parties, ii. '138. ';""'., 
by sentence of Ecclesiastical Court, effect of, on il'-, cMrl;e of 

bigamy, ii. 655. ' , ,I t. 

for impotence, effect of, in proot, ii. 137. ' I, ; 
, , 

DOCKET. See Bankruptcy. ' 
, 

DOCUMENTARY EVIOItNCE, ' 
its principal ~x£~Uencel i. 484. , , 
DOG,!' ; 

trespass for killing, ii. 366. I , 

justificatidn, ii. 366, 367. ' ,. ;",'," 
, ' 

DOMESDAY, I , 

book, i, 200. '. I . , ,', 

proof of ancient demesne by, lb. , .,. "",, 
variance from description in Domesday, ea;ect of,i. 435. ii. 504. 

• 

, 



, 

, 

• 

, 

lxiv IN DE X. 

DOOR, . ,.' .. 
may be broken when, in the execution ot" process, ii. 435, 436. 

See Warrant-Constahle. . . 
DORMANT PARTNER, 

may relieve himself when, by proof of dissolution, ii. 591. 
DOUGLAS, 

cnuse, observations on, i. 525. • 

• 

DRAWEE, 
proof in action by, against a drawer, ii. 168. 

DRAWER, '-
evidence in action by, ii. 167. 

DRAWING OF BILL, 
proof of, ii. 156. 

DRAYMAN, 
entry by, on delivering out beer, i. 309. 

DRUNKARD, 
Lord Coke's description of one, ii. 932. 

DRUNKENNESS, 

• 

~ 

• • 
• 

• • 

. " . 

• 

• • 

• . . 

. , 
• • 

• 

evidence under plea of non e~tfactum, ii. 28,. 
rule of equity as to giving relief, ib. 
is no excuse on criminal cbarge, ib. 'J' • . '. . '. . , . , , . . ,- . . 

" ~ , 

DUCES TECUM. See Suhpre/la dllees tecum, i. 86. ..' ."'.\ .,: 
- . " : DUE DILIGENCE, : " '.: ..... 

to discover an indorser's place of abode, ii. 165. .' . :,'>;;:, .' 
a question of law, when, ii. 158. '.' ~ 

DUGDALE. See History. 

DUPLICATE ORIGINAL. Sec COP/I' 

DUPLICATIO, 
of the Roman law, i. 5. 

DURATION, 
of life, presumption as to, ii. 655. 

DURESS, 
what constitutes, ii. 287 • 
by imprisonment, ib. 
money obtained by, it 288. 
pIca of, ii. 274. See Deed. 
proof' of, ii. 247. 
evidence of, in case of deed, ii. 274. 

• • • 

.' , 
. 

, . 

.. , 

. '. 
• 

• 

· , 
• 

• 

, 

bilI obtained by, ho'der must prove value, ii. 155., 
bill obtained by, tltrows proof of value given on plaintiff, ii. 171. 
evidence under pl(S;!, of non-assumpsit, ii. 77.. '. 
admission or confession resulting from, ii..lI7, 28. 
money ohtained by, recoverable, ii. 65. 

• • 

DURHA~ ',: 
enrolment-book of leases in bishopljc of, proveablc by copy, 

i. 193. ' , . , . 
book:! of auditor of bishop, admissibility of, i. lIod.· ' .. 

, 

DUTCH AMBASSA~OR, '. , ." . 
. assertion ot; to the king of Siam, i. 489.. . . ,--,,:> . , . 

• 
• 



, 
, 

, , 

IN D,E X. .lxv . : '. .' .... , • • l , , 

DWELLING~HOU~~, " , ,I "," .,', "Ii ",1,' 

, ' 

in case of burglary, 7 & 8 G. 4. c. 29. s. 13, it:195~' , ' .',' 
. ' .. 

DYING DECLARATION, , " , ' 
, 

admission of in evidence, an exception to the gencral rul~s of 
evidence, i. 28. ' , ' 

ground of admitting evidence of, i. 29, ii. 538~ 
, 

EARNEST, 
to bind a bargain, what sufficient within thc Statute of Frauds, 

•• 
II. 355. 

EASEMENT, 
proof of, ii. 822. 
cannot be created without a deed, ii. 342. 541. 

See Nuisallcc, ii. 538. ' ,', 

, 

, , , 

. .. " . 
, " , . .. , , 

, 

EAST INDIA COMPANY, , , , , , ., . , 

books of, mny be proved by a copy, i, 193. , , 
, " 

:,;·.)·;.,r'~: , ,I" _ , 

books ot; proof of, ib. , 
, , 

" 

, , 

, 
. . . ,t . 

•• 'j " ~. '~,.i:" . • r \ , 

I. ~ .. ' d-" 1-'co, n~ r. .J ~'.,,- _' .. " )' _ .. 

, 

ECCLESIASTICAL COURT, • 
proof of sentence of, i. 255.' ' 
books of, i. 255, 256. 

, , '" '~"! ~ , . .,.." .... '" ,., ":.10-" t ~ ..... , -.,r,I.; . ~ . " 

judgment of, effect of, i. 230. 233. ' 
effect of sentence of on trial for bigamy, ii. 511. 

• , 

EJECTMENT, ii. 28g. 
, 

, ' 

. . " , 
, 

, ' , , 

• , ' , , ;I , 
" ' 

, , right of entry, ib. 
right of entry within 20 years, ib. 

.' " .' . 

stat. 21 J. 1, c. 16, ib. , 
where the title has accrued within 20 years, ib. 
possession within 20 years, ib. i, • 

by lord of manor, ii. 290. '. ::', ' 
joint tenant, ib. ' 

, 

• . .' . , , 

agent, ib. "d,', .. ' :,,' 

ouster by joint tenant, ib. ' " " "," '~"<' 
of mines, ib. .iI" ," • ... r, .• -;·j:·~·.·' ~~. 

by tenant by the curtesy, ib. ' " :':";'i, "'::, Y'",·,:".[" 
actual entry, ii. ~91. " ~ .. ' .:~ .' .~,; :!,~~ '.~·~l~;(: 

pl'oof of, when unnecessary, ib. ' ~', ' ,< ,,'>""", 
when necessary, ib. ,''', " ',i.::"""J':"" 
ratification of entry by another, ib. ,,', ':,' ";f"'{'\ ,:!I" 

in case offine ~evied with procIaniations,'ib. ", >;>:·:w··! 'j'f" 
claim to be on the land, ib. ' , '::1~': ') ,.:,";.::' 

actual entry, when necessary, ib.' ., ,'" ",.,,,, : ", 1l,;'!i<t,ij"!iJ.' 

fine levied without proclamati,oii; ib;,' ','.' ; ," " S'i:"i.'V, '.,' .. \"",' 

levied by tenant for years, ii. 291, 292• ,J" :', " 1~:;. 
i:by.}!~ties, who b,ad nOPQssession, ii •. 292. <". ,~;I!:(":;" 

by son (If tenant, by sufferance, who holds over, lb •. 1;: ' 

proof of disability, ib. , ,! " , "', '; ~'" ",P' " , 
stat. 21 J. 1, c.16, ib. ' ' 
proof that the right of entry is divestedf ib; 
evidence of disseisin, ib. ' 

~, 
, 

VOL. I. c ' 

, 

, 

, 
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lxvi IN DE X •. 

EJECTMENT continued. 

• 

.. disseisin at election, ii. 293. 
descent cast tolls the entry, when, ib. 

proof of title in general, ib. 
presumptive evidence of, ib. 

from possession, ii. 294. 
acts of ownersllip, ib. 
in case of waste lands, ib. 
how rebutted, ib. 

• , 

• • 

outstanding term, effect of, ib. 
presumption of surrender, ib. 

proof by an administrator or executor, ii. 295. 
con usee of statute merchant, ib. 

statute staple, ib. 
devisee of freehold, ii. 296. 

copyhold. ib. 
leasehold, ib. 

tenant by elegit, ii. 297. 
guardian, ib. . 
heir at Jaw, ii. 298. 
landlord, ib. 
demise, ib. 
determination of Jease, ii. 299. . . (... 
notICe to qUIt, 11. 299.300,3°1,3°2,3°3. 
time of entry, ii. 299, 300. 
in case of tenant at will, ii. 303. 
forfeiture, ib. . 
for non.payment of rent, ii, 304. 
stat. 4 G. 2, c. 28, ib. 
damages, ii. 305. 

" 

. . ' 

• • 

• • 

, . 

, ' . .' 

• 

• 

, . 
• 

• • 

, 

• • 

, 

.. 

• 

. , 
, I ., • • 

• 

• 

, 

• 

• 

, 

• 

• 
• 

• , .. . 

, 

• 

( 

, 
• 

• 

• 

• , 
• 

, 
• 

• • 

stat. 1 G. 4, c. 87, s. 2, ib. 
evidence for tenant, ii. 305. 

tenant estopped from disputing' i~ndlord~ s' title, ii. 
305, 306. . . . 

tender, ii. 305. 
receipt of subsequent rent, ii. 305, 306. 
waiver offorfeiture, ii. 306 • 

by mortgagee, ii. 307. 
by a rector, ib. 
tenant in common, ii. 308. 

proof of ouster, ib. 
by joint tenant, ib. 
variance, ii. 308, 309. 
proof of defendant's possession, ii. 310. 
competency, ib. 
mesne profits, action for, ii. 311. 

particulars of proof, ii. 311. 312. , 
effect of juqgment in ejectment, ii. 31.3. . 

for tithes, ii. 799. ' ' ~ , 

• 

· . • 

· . , , , 

. , ' 

• • · : ' 

, . 

• 

I,.' . , 

• • 

• 

• 

m~~ntainable by rightful presentee against simon$acaI presentee, 
11·712. 

variance in de~criptio~ ofgituati(:m'ofp~eirii.ses."i::f ~'1:~>:" ~. 
lawful possessIOn. at time of acti.on~~o~gl~~, ,if~; "ereP.c~.~wltbout 

regard to the time of the llemlse, 11. 865. ,.. .. . . . .', , . '."), 
l,. 



IN D E X~ lxvii 
EJECTMENT c01ltirmed. 

not maintainable by vendor, who has let the vendee into posses
sion on condition not to sell without previous demand of pos-
session, ii. 865. . 

recovery in does not bar an action for use and· occupation up to 
the time of the demise, ii. 857. 

to recover premises no defence in action for ~se and occupation, 
ii. 860. . 

ELECTION. See Bankrupt. Bribery. 
to proceed against one or more defendants, ii. 806. 
to bring trespass on case, ii. 807. 
to waive trespass and bring assumpsit, ii. 805. 
of creditor to prove under the commission, ii. 131. 
by select number, ii. 696• 

ELEGIT, 
proof of title of tenant by. ii. 297. 

EMBEZZLEMENT, 
by a bankrupt, proof of on indictment for, ii. 132.' 
by a servant or clerk, proof of, ii. 450. 

EMPIRIC, 

• 

not entitled to recover for pretend~d services, ii. 946. 

ENDOWMENT, 
proof of, ii. 789. 
of abbey, proof of by chartulary, i. 342• 

ENFRANCHISEMENT, 
of copyhold, when presumable, ii. 243. 
may be presumed when against the Crown, ii. 672. 

ENGINE, 
includes what, ii. 362. 

ENGRAVING, 
piracy of, ii. 691. See Privilege. 

ENJOYMENT, 
Inference of legal right from, ii: 538. , 

ENLARGEMENT, .. .' 
of time for making all award, proof of1 ii. 85~.·: ",,' . " , 

ENLISTMENT, , " . 
fraudulent ,by an apprentice, proof o~ ii. d i'g~." '. ,.: ' ' 

, . 
ENROLMENT, . I ' ,,' . ,: 

.' 

• 

of convey~nGe:?rp~nkrupt's. ~ea!.~statedi:,~~~·i .,,' i . , 

. .of.memo~141, .pr~surpap'e. when, 11, 295. .": . ,., ; 
proof ofmstrument by, ,J. 317., .'." , ,\, ... , 
of patent I in action foriUfringing, ii: aSg,' ".,. ,. .' 

e2 

• 

• • .. 
I' , 

, ' • 

• • • .. 

• 

, 

• 

, 

, 

• • 
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lxviii I ND.E X. 

ENTIRE,. 
. title may be put in i85ue, ii. '2'27. 

allegation, variance from, i. 401. 
sum, variance from, material when, i. 43 t: 

• • 

document, when part is used the whole is to be read, i. 359, 3Go 
Secus where the additional entry is distinct, i. 300. . ' 
contract for several artic~es, ii. 353. 
contract for goods, when entire, ii. 872. 

ENTIRETY, 
of contract, ii. 55.881 . 
rule as to, in case of admission, ii. 27. 
of custom and presumption,. ii. '260 • 

• 

ENTRIES Written. 
• 

• 

• 

made in the ?sual cou!se of business, when evidence, i. 2m. 
by party baVIng peculIar knowledge of the fact, and no interest 

to misrepresent it, ib. 
and declarations made against the interest of the pm'ty, admissible 

as evidence, ib. . 
, 

ENTRY, 
by third person, admissible when, i; 2g8. 
principle of admissibility, i. 2g8. 
by an attorney in his books, i. 299. 
private, by a deceased parent, i. '205. 
by a thjrd person against his interest, i. 305. 
of'receipt of' interest on a bond, i. 306. 

• 

, 

by bailiffs, receivers, &c. i. 307, 308, 309. 
parish officer of sum received, i. 308. 
steward, ib. 

. , 

banker's clerk, ib. . 
agent in course of trade, i. 309. 
collector of tithes, ib. 

proof of proper custody, ib. 
by sheriff's bailiff, i. 310. 
in usual course of business, i. 311 • 
by a deceased clerk to an attorney, ib. 
by a scrivener, i. 312. 

midw1fe, ib. 
limitation of right of, ii. 475. '. 
in bibles, .&c. ad~issible to prove a pedign.'C, ii. 6q. . 
llroof of nght of, 11, '28g. 
to constitute actual seisin, proof of, ii. 658. 
what amounts to an actual.entry, ib.. .' ,." 
by an agent, proof of, ib. . .. 
peaceable, is justifiable when a wrongdoer is in possession, ii. '330. 
peaceable, by owner is legal, ii. 816. . '. . 
not essential to the liability of an assignee, ii. 250., ': 

EQUITABLE TITLE, ." '. . ,:.: ;.',:. 
to an estate sold not sufficient to enable.,tJle ·v~I\~Qr.to recover, 

ii. 86S. . ,;.:. 
title to money sufficient in action for tlJoncy half andreccivcu, 

ii. 64. 

• • 



, 

I N,D E X. . ,'l~~, 
EQUITABLE OllJECTIONS, 
, to a title will be noticed by a court of law, ii. 865. . " 

o 

I " \ , 
, 

o , , ' 

" , 

ERASURE, , 

felonious, proof of, ii.' 31. 
in deed, evidence to explain, ii. 271, 272, 273. 

, 

ERROR, ' 
in judgment, when available, i. 260. , 

in judgment, effect of, ii. 705. , 
act done under a subsisting decree valid, although it be, after-

wards revoked, ii. 318. 
in process unavailable to sheriff, when, ii. 746. 
in record does not defeat judgment unrevoked, ii. 313. 
erroneous judgment, sheriff' may justify under, ib. '; 
so party, ib. ' ' 
party cannot justify under an irregular judgment, ib. 

ESCAPE, 
what 'will amount tOi ii. 744. ' 
evidence in action for, against the sheriff on mesne pro~css, ¥. 

74°· • • •• 
III executIOn, II. 743. 
action by sheriff against party, ii. 752. 

. ! . 
'I'· ' , , " . 

, 
, , 

ESCHEAT. See Manor. 

ESCROW, " 

evidence of, ii. 271. 273. 
delivery essential to, i. 324. 

, 
, 0 , 

ESTATE, I : 1 

, 0 

o 

proof of scttlement by, ii. 732. o 0 

. ". 
ESTOPPEL, 

• 

kinds of, ii.314" ,0 0 , 

act of livery, ib. ' ' , 0,. 

effect of, ib.' , 
by deed, ib. 0 "i 

by fraud, ib. . ' ' 0 • , ' 

of tenant from disputing his landlord's title, ji. 3°5,306; 715,716. 
857. 0' , 

of petitioning creditor from disputing the commission, it 18. , 
of bankrupt after acquiescence, i~. . 0 • " 0: , 

of conusee of recognIzance of ball, lb. ,,' 
of tenant, ib. 
of one who has given a false description, ib. 
of vendee of goods by giving note, &c. ib. 
of party by admission, &c. ii. 16. 
by admiSSIOn under seal, i. 295. ii. 17. 
by I'ecitill ih dc~d,ib 7. . 

, 

o 0 • 

o 

. . : 
, , 

dec{'-poll docs not estop, i. 295. 
by represcntation of aile that he is a partncr with anothcr,:ii. 586• 

o 

C3 

• 

, 
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ESTOPPEL-c01ltinued. 

1 N DE X. 

of party, i. 295. 
court when bound by, i. 296. 
in pais, effect of~ ib. 
from taking advantage of misnomer, i. 431. 
of party from objection of misnomer, ii. 513. 

, . 
• 

• 

I , 

• 

of tenant from denying his landlord's title, ii. 305. 
of mortgagor from impeticbing his own title at the time of the 

mortgage, ib. 
of bankrupt obtaining his discharge, &c. ii. Ig. 
by payment made under a mistake of the law, ii.68. 
by giving bill, &c. for amount of goods, ii. 58. 
of attorney by delivery of a former bill, ii. 81. 
from contesting title in ejectment, ii. 293. 
goods of wife as executrix but treated as goods of husband, may 

be taken in execution for his debt. ii. 750. 
party who has induced sheriff to arrest him by false representa

tion cannot maintain trespass, ib. 
bailee not estopped fi'om denying title of bailor where the pro-

Eerty is claimed by another, ii. 893. . . 
baIlee not estopped from denying the title of the bailor, ii. 846. 
of party by giving bill of exchange, ii. 170. . 
by giving release, ii. 713. 
whether a receipt operates as an estoppel, ib. 
of tenant from disputing his landlord's title, ii. 857. 
trustees who have wrongfully let a toll-house, are not estopped 

from recovering in ejectment, ii. 850. 
verdict operates as, when, i. 223. 

ESTOVER, 
common of, ii. 224. 

EVICTION. See Appointment. 
effect of, ii. 859. 
proof of, ii. 249. 
of tenant from part of premises demised, effect of, ii. 85g. 

EVIDENCE, 
what, i. 10. 
advantages of a rational system of, i. 11. 
its general relation to the law, i. 1. 
division of the subject, i. 12. 
general principles on which the law of evidence is founded, i.13. 
these are, 

1. natural reason. 
- 2. artificial policy. 

which exclude by artificial tests or create, ib. 
or give an artificial effect to evidence, ib. 

of natural reason and experience, ib. . 
ordinary means of inquiry concerning a past transaction, are, 

1. direct. 
2. indirect. 

reason for excluding direct evidence by artificial tests, i. 15. 
direct evidence of two kinds, i. 17. 

1. immediate, ib. 
2. mcdiate, ib. • 



IN D n x. lxxi 
EVIDENCE contillUed. 

principles which govern. the reception of immediate testimony, 
i. 17. 

administration of an oath, ib. 
effect is, 

to exclude those who cannot be bound by an oath, i. 18. 
by reaso~ of turpitude, i. IS. 
interest, 1. IS, 19. . . 

nature of the interest, i. 20, 21. 
• • .exceptlons, I. 21. 

belief in the l'bligation essential, i. 22. 
form of the oath, i. 23. 
must be a judicial oath, i. 24. 

• • exceptIOns, I. 24. 
declaration by a party in extremis, i. 24. 
affirmation by Quaker, ib. 

test of cross·examination, i. 25. 
excludes hearsay evidence, i. 27. 
exception in case of dying declaration, i. 2S. 

mediate testimony, i. 29. 
original, ib. 

reputation, ib. 
when admissible, i. 32. 
reception of, by wllllt conditions guarded, ib. 
1. must be of a public nature, ib. 
2. must be general, i. 34. 
3. supported by acts of enjoyment, i. 35. 

admissions by party or privy, ib. 
declarations accompanying acts, i. 36. 

mediate secondary evidence, ib. 
inferiority of, in degree, i. 36, 3i. 
in general, is inadmissible, i. 3S. 
grounds of exclusion, i. 39, 40. 
under what sanctions admissible, i. 43. 

traditionary evidence, ib. 
under what sanctions admissible, ib. 

1. must be of a public nature, ib. 

• 

2. must be as to general, not particular facts, ib. 
3. derived from persons likely to know the fact, ib. 
4. free from suspicion, i. 44. 
5. supported by collateral evidence of user, &c" ib. 

, 

• 

• 

mediate secondary evidence, in what other cases admissible, i.45. 
special grounds of admission, i. 4>, 47. 
opcessity, i, 46. 
peculiar means of knowledge, ib. 
improbability of misrepresentation, i. 46, 47. 

indirect evidence, i. 4S, 49. 
necessity for resorting to, i. 4S, 49, 50. 
failure of direct evidence, i. 4S. 

, presumptions and inferences, by virtue of experience, i. 50' 
from conduct, i. 51. 

• • as to motives, I. 52, 53. 
from course of dealings, i. 55. 

, as to continuance, ib. 
e4 

• 

• 
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• 

EVIDENCE ,conti1lued. 
circuinsiantial evidence in general, i. 56." . 

principles of admissibility, ib. . 
extent of the principle, i. 57, 58. . 
res inter alios, rule as to, i. 58. 
grounds of the rule, i. 59. 
to what it extends, ib. 
declarations by Iltrangcrs,ib. 
does not exclude, 

• 

, 

, , 

• 

• 

• 

• 

'-', evidence of tile acts and admissions of parties, i, 61. 
oflaws and customs, ib. 

, 

facts which have a legal operation, &c., i: 62. 
effect of the rule as to declarations, &c. by deceased pel"sons, ib. 

- in mattei's of reputation, ib. 
declarations accompanying acts, i. oa .. 
recitals, i. 62. 
collateral facts, i. 64 • 

. general admissibility of, ib. 
evidence of possession, &c., i. 66. 
explained by ancient instruments, ib. . 
ancient instruments, under what conditions admissible, i. 07. 

must be ancient, ib. 
found in the proper repository, ib, 
free irom suspicion, ib. 
supported by acts of enjoyment, ib. 

declarations admissible for the pUl"pose of explanation, when, 
i.68. 

evidence in aid of the jury on questions of skiII, &c. ib. .. 
exclusion on principles of artifidal policy, i. Gg. 

of secondary evidence, ib. 
in the case of husband and wife, i. 69, 70. 
confidential communication, i. 70. 
witness not bound to criminate himself, ib. 
on grounds of state policy, i. 71. 

artificial and conventional evidence, i. 72. 
artificial evidence, where necessary, ib. 

in what instances created, ib. 
rolls of Parliament, ib. 
records, ib. . 
other instances, ib. 

artificial weight, when annexed to evidence, i. 73. • 
verdict, ib. 

conventional evidence, ib. 
how fur interfered with by the law, ib. 

in prescribing the manner aml.form, ib. 
in annexjn~ artificial effect, i'oJ',!-' 
estoppels, lb. ,j: 

• • presumptions, I. 75. 
or law : 

conclusive, ib. 
inconel usive, ib. 

of law and fact, i. 76. 
must be relevant, i, 370. 

-. . 
• 

•• -

• 

o 

must correspond with the allegations, i. 370, tit. Variance • 

• 



IN DE X. lxxiii 
EVIDENCE- "contillucri.· " \ ".;1 , :. I ' 

the substance of the issue must be proved, i. 3;0 •. " 
. matters admitted by the pleadings, i. 436. 

__ .~ the 1lCSt evidence must be adduced, i. 436. ' -'
qUlllltity and measure of evidence, i. 443. 

. in what cases the law interferes us to the quantity of evi
dence, ib. 

'. essential that the plaintiff should adduce some IJrimdIacie 
evidence ,in support of every material allegation, i. 444. 

direct, i. 480. 
on what its force depends, ib. 
integrity of \vitnesses, ib. 
to be estimated by the jury, ib. ' 
exceptionable witnesses arc yet competent, ib. 
but reqoire confirmation, ib. 
accomplice, ib. 
degrees of proof, and mere preponderance of, i. 478. 
full proof, what amounts to, ib . 

. when requisite, ib. 
mere preponderance, when sufficient, ib. 
when insufficient in civil cases, ib. 
primdfacie and conclusive evidence, i. 479. 
comparative nature of evidence, ib. 
primtl.focie, when it becomes conclusive, ib. 
evidence to be weighed by a jury, i. 480. 

circumstantial evidence. See tit. Circumstantial Evidence. 
conflicting evidence, i. 515. 
process of inquiry as to, ib.· 
whether the evidence be rceoncileable, ib. 

effect of partial incongruities, ib. 
probability of mistake or error, ib. 
positive and negative evidence, i. 516. 
conflict of testimony, i. 517. 

• 

process of comparison, ib. 
circumstances by which witnesses are likely to be influcnced, 

i. 518. 
contradiction from former declarations, ib. 
internal marks of insincerity, i. 519. 
comparison of testimony with circumstances, i. 519 • 
. with written documents, i. 5!l0. 

witness who gives false testimony to be rejected altogether, ib. 
exception where he gives evidence in favour of the all verse 

party, ib. 
effect of his perjury; on other evidence, i. 5~n. 
comparison of dire~t and circumstantial evidence, i. 522. 
characteristic excellence of direct evidence, ib. 

of circumstantial, ib. 
circumstantial when superior to direct evidence, ib. 

hearsay evidence. See Hearsfl,lJ. ' 
parol evidence. See Parol Evidence. 
bcst evidence. • Sec Best Evidence. 
secondary evidence. Sec Secondary Evidence., 

EXAMIN ATION, 
of a witness in chief, i. 152. 
as to what examinublt', ib. 

, 

• 
• 
• 
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EXAMINATION ·continucd. 
actual knowledge, when necessary, i. 152. 
as to belief, when, i. 153. 
judgment on questions of skill, ib. 
of prisoner taken on oath, inadmissible, ii. 29. 
under Act of Parliament, admissibility of, ii. 279. . 
of woman pregnant with bastard, when admissible, ii. 140. 
of prisoner presumed to have been taken in writing, i. 364. 
of soldier under the stat. 55 G. 3, c. 108, s. 70, ii. 735. 
of bankrupt, ill action for commitment of, must be read, ii. 125. 
so of any other person committed under the statute, ii. 125. 

EXAMINATIONS, 
in case of felony, ii. 314. See Admissions. 

when admissible, ib. 
of pauper, ib. 

pregnant women, ib. 
under Mutiny Act, ii. 315. 

EXCEPl'IO, 
of the Roman law, i. 5. 

EXCEPTION, 
incumbent on party to bring himself within one, when, i. 365. 

EXCEPTIONS, Rule of. Sec Bill qf Exceptions. 

EXCESS. 
of proof which docs not alter the legal effect, immaterial, i. 400. 
of proof, effect of, i. 397. 
of proof not admissible to extend the damages, ib. 
of jurisdiction, magistrates liable for, ii. 427. 
must be replied, when, ii. 826. 
replication of, ii. 830, 831. 
issue taken on, ii. 831. See T,'espa5s. 

EXCESSIVE DISTRESS, 
action for, ii. 283. 

EXCHANGE, 
of acceptances, effect of, ii. 16,. 
of acceptances a negotiation, ii. 178. 
new stamp necessary in case of alteration after, ib. 
of securities, a good consideration for no acceptance, ii. 170. 
damage from course of, ii. 168. 

EXCISE, 
commissioners of, excess of authority by, ii. 428. 

EXCOMMUNICATION, 
sentence of, effect of in evidence, i. 236. 

EXECUTION, 
of deed, proof of, ii. 271. 
of power, proof of, ii. 661. 



IN D EX. lxxv 
EXECUTION -continued. 

does not divest property till sale, ii. 75'1.. 
creditor who tal{es goods of bankrupt, when liable to assignccs, 

ii. 116. 
against goods of bankrupt, when protected, ii. 117. 
taking of subsequent indorsee is no discharge of prior onc, ii. 174. 

EXECUTORS AND ADMINISTRATORS, 
proof in actions by, ii. 315. 

profert of probate, &c. ib. 
character admitted by plea of general issuc, ib. 
proof of title, when necessary, ii. 315, 316. 
proof of title, ii. 316. 
of executor, ib. 
where probate has been lost, ii. 317. 
how disproved, ab. 
han a notabilia, ib. 
of administrator, ii. 317. 
of the cause of action, ii. 318, 31 g. 
payments, when protected, ii. 318. 

by executor de son tort, ib. 
promise to administrator, ib. 
does not support promise to intestate, ib. 
•• •• actIOns agamst executors, 11. 3'1.0. 
proof on plea of ne un~ues executor, ib. 
executor de son tort, iI. 3'1.1. 
defence by, ib. 

proofon plea of plene administravit, ii. 3~1l. 
proof of assets, ii. 3'1.'1.. 
Inventory, ib. 
separate debts, ib. 
due administration, ii. 323. 

payment of debts, ib. 
before action, ib. 

payment of bond debts, ib. 
competency of creditors, ib. 
where action is on a specialty, ib. 
judgmen~ not docketed, ib. . .. 
l'etamer, II, 324, 
by executor de ,~on tort, ib. 
proof of amount of debt, ib. 

outstanding bonds, plea of, ii. 325. 
judglDentrecovered, ib. 
debt on judgment suggesting a devastavit, ii. 326. 

plea, non devastavit, ib. 
71011 detinet, ib. 

promise by, when binding, ib. 
liability for funeral expenses, ib. 
action does not lie against forlegacy, ib. 
assent to legacy, ib. 

EXECUTOR, 

• 

proof of assent by to a legacy, ii. 296. 
possession of goods as, ii. 108, log. 
entitled to an attachment for non.performance of an award, Ii. 86. 



• 

• 
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EXECUTOR DE SON TORT, 
• • 

may prove payment ''Of debts of deceased in' diminution of da
mages, ii. 847 • . , 

EXECUTORY, • 

Consideration, allegation of not pi'ovcd by evidence of execution 
• t 
1.4°5. 

difference between illegal contracts, execlttor,1J and executed, ii.72. 
money paid ovcr on executcd illegal consideration not I'CCover. 

able, ii. 74. 
Whilst agreement is executory, though illegal, money recoverable ., . 

II. 7 '1.. 

EXEMPLIFICATION S, 
different kinds of, i. 189. 
under thc great seal, ib. 
of what courts, ib. 
the whole must be exemplified, i. 18g. 
exemplification under the great seal is a record, ib ... 
under the seal of a particular court, ib. 
why received in evidence, ib. 
of what records, i. 18g. 

of proceedings in ecclesiastical cou rts, i. 1 go •. 
pope's bull, ib. 
letters of administration, ib. 

under seal of university not admissible, ib. 
of foreign judgments requires collateral proof of seal, ib .. 
proof by. I. 18g. . 
of record, admissible on proof of the dcstruction ot' the orig inal, 

i. 194. 

EX GRA VI QUERELA, 
remedy by writ of, ii. '1.93. 

EX PARTE, 
, 

examination, whether admissible, ii. 140 • 

EXPENSES, 
of prosecutions for telony, &c. i. 83, 8+ 

EXPERIENCE, 
ordinary presumption in favour, i. 50'1.. 
conformity with, its effect in strcngthening the force of evidence, 

i. 489' 

EXPLANATION. See Parol Etidence. 
declarations admissible for purpose of, when, i .. Ci8. . 

EXPULSION. See Eviction "Trespass. 

EXTENT. See SheriJ! Elegit. 
when evidence by the heir, ii. :n8. 
variance from effect ot~ i. 380. 
nncient of crown hmd8, mlmi$sibility of, i. 201. , . 

• 

.' . 
• 

• • • 

, 
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EXTENUATION', 
evidence in OIl charge of homicide, ii. 5'23. . .. 
provocatIOn, 11. 523. 

EXTINCTION, 
of right by unity of possession, ii. 2'1.7' 
of right of common, ib. 

EXTORTION, 
action for, ii. 751. 
sheriff liable for extortion ofhailiff, ii. ~51. 

, 

EXTRA WORK. See Work'aml Labour. 

FACT AND LAW. See Law alld Fact. 

FACTS. 

.,' . 

, 

jury must find fhets, 110t evidence of facts, i. 448. 
recitals of, when admissible, i. 65. 
real, what, ib. 

.. !xxvii , 

context of must be consistent with truth, ib. 
spurious, how detected, ib. 
allegation according to the fact is' sufficient, altllOugh it be not 

according to the legal effect, i. 402. 

FACTOR, . 
set off by, ii. 725. 

FACULTY. 
right to enjoy a pew under, ii. 6'1.8. 
right to a pew by, ii. 629. 

FAILURE, 
partial, of consideration for bill of exchange ii. 170. 

FALSE DEBT, 
allowing of by bankrupt avoids his certificate, ii. 129. 

FALSE DESCRIPTION, 
of subject of sale avoids the sale, when, ii. 882, 883. 

FALSE IMPRISONMENT, 
what amounts to, ii. 812. 

FALSE MARKING, 
what amounts to a forgery, ii. 332. 

FALSE PRETENCES, ii. 327. 
proof of the false pretence, ib. 

the obtaining, ii. 328. 
ownership, ib. 
by means of false pretence, ii. 329. 
bills obtained by, ii. 122. 
goods obtained by fraud, ib. 

FALSE REPRESENTATION. See Deceit. 
action for, ii. 267_ 
must be ill writing to support action, when, ii. 2US. 

• 
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FALSE RETURN. SeeSlleriff. 
evidence in action for, ii. 742. 
proofin defence, ib. 
waiver of right of priority, ib. 

FALSITY, ' 

, 

of pretence, sufficient to prove part to he false, ii. 328. 

FARM MODUS, ' 
effect of terrier to, whnt, i. 203. ii. 794. 
evidence to establish, ii. 797. 

FARMS, 
what may be included in the term, ii. 929' 

FEES, 

table of to be proved in an action against sheriff for extortion 
h ·· , wen, 11. 752. 0 0 

FELO DE SE. 
effect of finding of, i. 261. 
how traversable, ib. 

FELONIOUS INTENTION. 
general felonious intention, when sufficient, ii. 416. 

FELONY, 
comJ!ounding of, ii. 173. 
certdicate of conviction of, ii. 263. 
conviction of, effect of, i. !l49. 
general rule as to a statute creating a new felony, ii. 6. 

o 

FEME COVERTE. See Husband and Wife. 
escape by, on execution against Baron and Feme, ii. 745. 
action for goods supplied to, ii. 55. 
submission to a reference not binding, ii. 85. 
how subprenaed, i. 78. 
expenses to be tendered, ib. . 
sureties for attendance ofin criminal case, i. 82 • 

FEME SOLE. 
interest of in bill of exchange passes to the husband on marriage, 

ii. 153. 
indorsement of bill by, ib. 

FENCE. 
evidence of title to, ii. 822. 

FEOFFMENT, 
variance from allegation of, i, 392. 
deed of, without living evidence of .l release, ii. 714. 
deed of. evidence to prove livery, ii. 275. 
evidence on issue offcotfavit vet non, ii, 32!J. 
deed of, evidence of livery, ib. 
proof of when the land is in lease, ib. 

FERRY, 
action for distUl'bance of, ii. 911. 
nature of the liberty, ill. 
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FICTITIOUS, 
acceptance of bill, indorsee entitled to retain, ii. 165. 

FINE. See Recotterlj. 
how proved, ii. 329. 
does not operate till execution, ib. 
when a bar, ib. 
when inoperative, ii. 330. 
evidence of seisin, ib. . 
proof of fine levied with proclamations, ii. 710. 
proof of ~eisin, when necessary, ib. 
provcable by chirograph, i. 190. 

. lxxix 

deed to lead the uses of, when admissible, i. 357. 
of parcel of a manor the residue being in possession of tenant, 

severs it from the manor, ii. 503. 
recoverable on admission to copyhold, ii. 243. 
assessment of, ib. 
Statute of LimitationR, by, ii. 66g. 

FISHERY. See Watercourse. 
title to, ii. g12. 
action for fishing in plaintiff's several fishery, proof of actual 

damage not material, ii. 226. 
o IVnership of soil, evidence of, ii. gl 2. 

FIXTURE, 
when removable, ii. g08, gog. 
materials wrongfully affixed, the property of the owner of the 

freehold, ii. 632. 
cannot be recovered as goods sold and delivered, ii. S77. 
not recoverable in trade, ii. 847. 

FLEET BOOKS. See Marriage. 

FLEET PRISON, 
books of inadmissible to prove a marriage, i. 206. 

FOOTWAY, 
order for stopping one, ii. 431. 
should pursue the form given by the statute, ib. 

FORCE OF TESTIMONY. 
observations on, i. 481. 

FORCIBLE ENTRY, . 
right to take peaceable, not forcible possession, ii. 330. 
forcible entry does not aifect civil rights, ib. 

I;ORCIBLE MARRIAGE, 
admissibility of prosecutrix's deposition on indictment for, i. 26g. 

FOREIGN BILL, 
production of sets of, essential, ii. 142. 
presentment of, ii. 163. 
stamp on, ii. 177. 

FOREIGN CHAPEL, 

• 

register of inadmissible to prove a marriage, i. 20G. 

FOREIGN COURT, 
effect of'scntence of, i. 248. 

• 

• 
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FOREIGN COURTS, ' 
their senl must be proved, ii. 331. 
if they have a scal it should be uscd to authenticate their judg. 

ment, ib. 
FOREIGN INSTRUMENT, • 

stamp on, ii. 763. 
proof of, i. 258. 

FOREIGN JUDGMENT, 
proof of, i. 199. 258. 
not proveable by copy sign cd by clerk of court, i. 190 . 
effect of, i. 228. 231, ~32. 

FOREIGN LAW, 
proof of, i. 248. 
when written, ib. 
unwritten, ib. 
violation of, when a bar to an action, ii.·212. 
evidence of, admissible to show intention of parties, when ii. Zoo. 
proveable as mattcr of fact, ii. 331. ' 
conformity with law of England not presumcd, ib. 
how proved, ib. 

FOREIGNERS, 
custom to exclude from exercise of trade, ii. 255. 

FORFEITURE, 
proof of title by, ii. 303, 304. 
in case of incontinence, ii. 241. 
custom as to how proved, ib. 
by non-payment of rent, ejectment on, ii. 304. 
provisions of the stat. 4 G. 2, c. 28, ib. 

• 

no sufficient distress, proof of, ib. 
by underletting! e.vide~~e of declaration by pcrson in possession 

whether admiSSible, 11. 27. . 
of copyhold by cutting down trees, ii. 243. 
evidence as to intention, ib. 
proof of, to enable vendor to retain a deposit, ii. 887 . 
proof of waiver of, ii. 305. 
prior to grant, not available to grantee, ii. 721. 

FORGERY, 
palticulars of proof on an indictment, ii. 331. 
county, ib. 
false making in law, ii. 332. 

in fact, ii. 334. 
proof of descriptive averments, ii. 335. 
variance, ii. 336. 
intent, ib. 
principals and accessories, ii. 337. 
uttering with guilty knowledge, &c., ib . 

. competency, ib. 
evidence of uttering forged notes, ii. 5. 

FORM OF ACTION, 
form ex contract!, affirm:; the act of the bankrupt, ii. 123 • 

• 

• 
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FORMAL, 

allegation,· effect of vllriaUQc from, i. 391. 

FORMER TRIAL, 
evidence of witness on, when admissible, i. 1Z79. 

FOX, 
justification in trespass fQ" the fQllowilJg of a, ii. 367. 

FRACTION, . 
ora day, when noticed by the law, ii. 787. 

FRANCHISE, 
proof of right to, ii. 539. 
proof of, ii. 695. 

FRA UD. See Deceit. 
presumption of, the ground of the rule for reql,liring the best 

evidence, i. 439. . 
a question oflaw, when, i. 461. 
of fact, when, ib. 
admissible to impeach the validity of 11 w1'it~en instrument, .. 

11. 555. 
fraudulent taking of tenement not presumable, ii. 733. 
the foundation of an action, when, ii. 266. 
property in goods obtained under false pretence of purchase does 

not pass, ii. 892. 
vitiates a contract to exchange securities, ii. 187. 
action for money obtained by, ii. 64. 
bill obtained by, proof by plaintiff. ii. 171. 
bills and goods obtained by, whether they pass under a commis· 

sion of bankruptcy, ii. 122. 
in procuring an assignment by operatiQn of law, ii. 248. 
presumption from, i. 50Q. 
in the case of destroying a will. ib. 
judgment impeached by reason of, i. 250. 
general effect of, to impeach all acts, ib. 
when not allowed to impeach a judgment. i. 251. 
evidence to impeach record, when, ii. 705. 
proof of, in deftmce of an action on a policy, ii. 647. 
suppressio veri, ii. 648. 
sllUgestiofalsi, ii. 649. 
a defence to action on bill, when, ii. 173. 
continuance of vendor's possession, evidence of, ii. 751. 
in concealing the value of goods avoids contract with a carrier, 

ii. 206. 
in concealing other circumstances. ii. '}.07. 
a defence to an action by P(ll'ty employed in profession of skill, 

when, ii. 946. 
in description of thing sold, when a defence in nil action for the 

price, ii. 882. 
when a bar to an action for the price of goods, ib. . 

to an action on a bill given for the price. ib. 
in sale of goods a defence to an action by vendor or vendee, ib. 
in sale by auction, ib. 
effect of as a defence to an action for breach of pron1ise of mar-. .. 

rIDge. 11. 511 •. , . 
effect of in answer to a conviction, &c., i. '238. 

VOL. I. f 
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FRAUD continued. 
evidence of, admissible to impeach a release, ii. 713. 
evidence when to impeadl a receipt, ii. 703. 
bill of exchange, ii. 173. 
money obtained by, ii. 65. See Assumpsit. 
in case of policy, ii. 647. 
when a defence by a vendee, ii. 882. 
effect of, in general, ii. 341. 
in civil suits, ib. 
ecclesiastical proceedings, ib. 
estoppel of party from alleging, ib. 
in obtaining the judgment, evidence in an action against tlle 

sheriff for an escape, ii. 743 •. 

FRAUDS, 
statute of, 29 C. 2, s. 3, ii.341. 
sec. 1. creation of estates, ib. 

2. exception as to leases, ib. 
3. assignments and surrenders, ii. 342. 

, surrender by operation of law, ii. 343. 
4. executory promises and agreements, ib. 

money paid on executed consideration, ii. 344. 
debt of another, ii. 344, 345, 346, 347. 

new consideration, ii. 346. . .. 
promise to marry, 11. 347. 
sale of lands, ib. 
within a year, ii. 349. 
agreement, what it comprellends, ib. 
consideration, ib. 
memorandum or note, ii. 350. 
signature of party, ii. 351. 

to be charged, ii. 352. 
of lawfiII agent, ib. 

sec, 17. contract for sale of goods, ib. 
value of, &c., ii. 353. 

• 

sale by auction, ib. 
materials to be worked up, ib • 
n chariot to be made, ib. 

provisions of the stat. 9 G. 4, c. 14, s. 7. ii. 353. 
contract to procure goods and carry them not within the statute, .. 

1I. 353. 
acceptance of goods, ib. 
where several articles are purchased at separate prices, ib. 
acceptance when the goods are ponderous, ii. 354. 
constructive delivery, ib. 
acceptance, question of' for the jury, when, ib. 
delivery to an IIgellt sufficient, when, ib. 
in a carrier, ib. 
former decisions on the subject, ib. 
later doctrine, ii. 355. 
no acceptance whilst lien remains to seller, ib. 
acceptance, question of how taken, ib. 
earnest, giving of, ib. 
note or memorandum. ib. 
may be collected from different documents, ib. 
construction of the word bargain, ii. 356. 
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FRAUDS-continued. 

signature by the parties, ii. 356. 
what sufficient, ib. 
by an agent, ii. 357. 
sale by auction, ib. 

FRAUDULENT CONVEYANCE, 
an act of bankruptcy, when, ii. 97. 
general rule of law as to preference, ii. 357. . 
to what extent preference'is permitted, ii. 358. 
when prohibited, ib. 
a question of law, when, ib. 
provision of the stat. 13 Eliz. c. 5, ib. 
question usually one of fact, ib. 
continuance of possession evidence offraud, ib. 
not conclusive, when, ib. 
decisions on the subject, ii. 358, 359, 360. 
possession not evidence of fraud, when, ii. 360. 
proof that party conveying was indebted at time of the convey

ance, ii. 361. 
assignment pending suit for the benefit of cl'editors, ib. 
intention a question off act, ii. 358. 

FRAUDULENT GRANT, 
when it amounts to an act of bankruptcy, ii. 97. 

FRAUDULENT UEMOV AL, 
of goods to avoid distress, ii. 284' 

FRAUDULENT REPRESENTATION, 
party guilty of, cannot maintain an action for consequence of, 

ii. 750. 

FREE FROM AVERAGE, 
construction of the clause in a policy of insurance, ii. 642. 

FREE WARREN, 
evidence of title to, ii. 367. 

FREEHOLD, 
personal chattel, when annexed to, ii. 908. 
easement, cannot be created without deed, ii. 342. 
materials wrongfully affixed to, the property of the owner of the 

freehold, ii. 632. 
seat in church illegally set up, materials of belong to the incum

bent, ib. 

FRElmOLDERS' OATH, 
assignment of perjury on, ii. 624. 

FRIENDLY SOCIETY, 
provisions of stat. 33 G. 3, c. 54, s. 13, ii. 361. 

10 G. 4, C.56, s. 8, App. ib. 
proof on indictment for disobedience of order of justices, ii. 362. 
suits by stewards, &c., ib. 

FUG AM FECIT, 
not traversable, i. 261. 

FUNDS, PUBLIC, 
dealing in, what avoids a certificate, ii. 129. 

[2 
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FUNERAL, . 
eXp'enses of, liability of executor to, though ordered by another, 

11. 3~7' 

FUTURE ESTATE. 
of bankrupt, ii. 129. 

GAME, 
proof of want of qualification by parties' oath before commis.. 

• •• Sloners, 11. 20. 

appointment of gamekeeper, proof of, ii. 368. 
indictment under stat. 9 G. 4, c. 60, s. 6, ib. 
competency of witnesses, ii. 364' 369. . 
evidence on information under stat. 1 & 2 W. 4, c. 1, S.2, ii. 362. 
proof of keeping dog, &c., ii. 363. 

using 11 dog, &c., ib. 
fact done within the county, ii. 364. 
of want of certificate, ib. 

defence 3S gamekeeper, ib. 
title to the manor cannot be tried on proceeding to recover ape. 

nalty, ib. 
commencement of prosecution, ii. 365. 
proof to explain possession of game, ib. 
evidence with a view to costs in an action of trespass, ii. 366. 
as to damages, ii. 367' 
of right of free warren, ib. 
justification killing dog. &c., in pursuit of game, ib. 
of entry to destroy a fox, ib. 
evidence of property in, ii. 366. 
in owner of land, when, ib. 

GAMEKEEPER, 
proof of deputation to, ii. 364. 

GAMING, 
stat. of, ii. 369. 
indictment for keeping a gaming-housc, ib. 
winning more than 10 l., &c., ib. 
stat. 9 Ann, c. 14, s. 5, ib • 
gaming-houscs, ib. 
stat. 18 G. 2, c. 34, S. 1. See 11ill W Exchange Wager. 
effeet of stat. 9 Ann, c. 14, s. 2, on contracts for money won at 

play, ii. 370. 
avoids certificate, wIlen, ii. 129. 
in public funds, ib. 

GAMING DEBT, 
securities for, avoidcd by stat. 9 Ann, c. 14, s. 1, ii. 172• 
effect of statute, ib. 

GAOLER, 
refusal to show prisoner in execution, ii. 744. . 
note of having prisoner in custody uuder stat. B & 9 W. 3, c. 7, lb. 

GARNISHEE, 
defcncc by, ii. 707. 

GAVELKIND, 
cllstom of, ii. 255. Sec CU.ltOI1l. 

custom of noticed by law, ii. 376. 
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GAZETTE, 
evidence of acts of State, i. 197. 
what it proves, i. 197, Ig8. 
proclamation of peace, ib. 

quarantine, ib. 
for reprisals, ib. 

not evidence of private matters, ib. 

}Xxxv 

of appointment to a commission in the army, ib. 
evidence to prove notice, when, i. 1~8. ' 

of dissolution of partnership, i. 198, 199. Sec Partners. 
of bankruptcy, i. 199. 

GENERAL EVIDENCE, 
when admissible as to state of accounts, i. 439. 

GENERAL ISSUE, 
in assumpsit, ii. 77 • 

•• case, II. 212. 
in trover, ii. 845. 
evidence under in trespass, ii. 816. 
not guilty, evidence under plea of in action on the case, ii. 212. 
right of common not admissible under, ii. 228. 

GENERALITY, 
of pleading allowed by the law, i. 3. 

GENTOOS, 
how sworn, i. 23. 

GIVING TIME. See Surety. 

GLANVILLE, 
mentions the trial by jury, i. 8. 

GOODS. See Variance Fixture. 
insured, proof of interest in, ii. 636. 

GOODS BARGAINED AND SOLD, 
proof in action for, ii. 873. 

GOODS SOLD AND DELIVERED,. 
illdeb. assump. for, when maintainable in case of special agree-

ment, ii. 55. See Assumpsit. 
contract, ii. 874-
express, ib. 
implied, ib. 
by an agent, ib. 
waver oHort, ii. 875. 
special contract, ib. 
illdebitatus lies where the credit has expired, ii. 875. 
proof of delivery, ii. 876. 

to a carrier, ib. 
by entry of deceased agent, ib. 

fixtures, price of cannot be recovered when described as goods, 
ii. 8n. 

value, ib. 
evidence in reduction of value, when admissible, ii. 8nh 880. 
general rule, ii. 880. 
notice of disputing the vulue, ib. 

fa 
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GOODS SOLD AND DELIVERED contililleel. 
value in case of warranty, ii. 881. 

• 

, . 
notice in case of warranty, ib. 
part delivery of articles ordered jointly, ib. and see Vendor and 

Vendee. 
defence, illegality. See Vendor and Vendee. 
variance. See tit. Variance. 
neglect on part of the vendor to insure the goods an answer to 

the action, ii. 884. • 
illegality of contract a defence to the action, ii. 885. 
plaintiff may recover on general count, when, ii. 875. 
notwithstanding special contract, when the time of credit has ex-

pired, ib. 
delivery of the goods, proof of, ii. 876. 

GOODS SOLD, 
reputed ownership of, ii. 108. 

GOODS, WARES AND MI<:RCHANDIZES, 
what are, within the Statute of Frauds, ii. 352. 
and the stat. 9 G. 4, c. 14, s. 7, ii. 353. 

GOSPEL. See Oath Perjury. 

GOVERNMENT, acts W; how proved. See Gazette. 

GRACE, 
days of, when allowed, ii. 156. 

GRAND ASSIZE, 
introduction of trial by the, i. Bl. 

GRAND JURY, 
communication to, not revealable, ii. 232. 

GRANT, 
of a close imports a grant of the whole, ii. 821. 
right of common may be severed by, when, ii. 227. 
title by, when presnmed, ii. 663. 
of lights, presumption of, ii. 93g. 
not presumable against the public from 20 years' use, ii. 912. 
ofland with common appurtenant, what it passes, ii. 227. 
presumption of, how rebutted, ii. 670' 
effect of non-user on indictment for a nuisance, ii. 912. 

GRANTEE, 
cannot enter or maintain ejectment, when, ii. 721. 

GREAT SEAL, 
allegation and proof, ii. 132. 

GROUND OF DECISION, 
not to be collected hy inference or argument, i. 248. 

GROWING CROPS, 
may be considered as chattels, when, i. 423. 

GUARANTY, 
proof of contract, ii. 370. 

of notice of acceptance, ii. 371. 
of non-payment of IJill, ib. 
of complhmcc with conditions, ib. • 
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GUARANTY contillued. 
nature of the contract, ii. 371. 
when continuing, ib. 

Jxxxvii 

discharged, when, ii. 371, 372. 
defeated by fraud, when, ii. 372. 
declaration of party guaranteed not evidence against party who 

•• • guarantees, 11. 775. 
for goods Lo be paid for by bill, when entitled to notice of dis· 

honour, ii. 158. . 
against contingent damages not within Statute of Bankruptcy as 

a mutual credit, ii. 723. 
GUARDIAN, 

in socage, proof of title, ii. 297. 
consent of, to the marriage of a minor, ii. 507. 
answer of, not evidence against an infant, i. 285. 

GUARDIAN OF POOR, 
• • •• actIOn agamst, 11. 543. 

GUERNSEY, 
register of baptism of, inadmissible, i. 206. 

HABEAS CORPUS ad testiflcalldllllZ, i. 80. 
provisions of stat. 44 G. 3, c. 102, ib. 
application for the writ, ib. 

• 

must be accompanied by an affidavit, ib. 
evidence of. See Sheriff. 
to bring up the body of a prisoner to testify, when granted, i. 81. 

See tit. Sheriff, ii. 372. 

HANDWRITING, 
proof of handwriting, ii. 372. 
by knowledge of general character, ib. 
grounds of belief, ii. 372 , 373. 
knowledge of superscription of letters at post-office, ii. 373. 
of writing after commencement of action, ii. 374. 
comparison of hands, ib. 
general rule, ib. 
former meaning of the terms, ib. 
Algernon Sydney's case, ib. . 
Seven Bishops' case, ib. 
reason of the rule, ii. 375. 
not satisfactory, ib. 
in what cases admissible, ib. 
evidence by post-office inspectors as to imitated characters, ii. 376. 

HAWKER AND PEDLAR, . 
proof of license. Sec Penal Action. 

HEADBOROUGH, 
protection of. Sec Justices. 

HEARSAY, 
in general is not evidence, i. 27. 36, 37. 40. 
mere hearsay why inadmissible, ib. 
general rule as to its exclusion, ib. 
cases to which the objection does not apI1Jy, i. 2!J·43· 

when part of res gestcc, 36. 
when ndmissible, ib. 

/4 
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HEARS A Y continued. 
may be evidence for articular purposres, i.64. ' 

evidence for introductory purposes, i. 5. 
objection to, does not exclude admissions by a partr., i. 35.61. 
declarations made against the interest of the party, lb. 
in case of reputation, i. 2g. 
traditionary declarations, i. 3!l. 156. 
dcpos'itions by deceased witnesses in a formel' suit, i. 4!l. 
examination as to, i. 156. 
examination as to, as secondary evidence, i. 15S. 
declarations by holders of bills. See Declaration Bill qf 

Exclwnge. 

HEDGE. See Felice. 

HEIR, 
proof of heirship, ii. 2g8. 376. 
course of descent noticed by the law, when, ii. 376. 
when to be proved, ib. 
foreign Jaws of Christian countries are :ldoptcd by the law of 

England, ib. 
consequences not adopted, ii. 376,377. 
• •• mstances, II. 377. 
child born of unmarried parents in Scotland who afterwards 

intermarry, ib. 
covenant against infant heir, ib. 
proof of vesting of reversion in defendant, ib. 
proof on issue on riells per discellt, ib. 
under the stat. 3 & 4 W. & 1\1. c.5, s. 6, ii. 378. 
ejectment by. See Ejectmellt. 
proof of title to copyhold, ib. 
possession by, when presumed, ii. f.~7. 
to what fixtures entitled, ii. g08. 
entry by, does not bar the right, when. ii. 293. 
may recover on u demise laid on the day of the ancestor's death, 

•• 
II. 309. 

in tail bound by sale of trees by tenant in tail, ii. 816. 

HEIRESS, 
possession by not presumed to entitle her husband to claim by 

the curtesy, ii. 657' 

HERALDS' BOOKS, 
ofpedigt-ees inadmissible, i. 210. 
miuute books of visitations, ib. 

HERIOT, 
avowry for variance from, i. 38g. 
proof of being due by custom, ii. 259. 

HIGHWAY. See Way. 
indictment against a parish, ii. 378. 
particulars of proof, ib. 
variance in description, ib. 
proof ofbcing n public higllway, ii. 37U. 

stat. 13 G. 3, c. 78, s. 19, ib. 

• 

, 
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HlG HW A y. continued. 

effect of order of justice for diverting, &c., ii. 379, App. 1035. 
extent of highway and outlets, ii. 380. 

presumptive evidence of highway, ib. 
enjoyment by the public, ib. 
manner of enjoyment, ib. 
repairs, ii. 381. 
length of enjoyment, ib. 
reputation, lb. 

against an individual, &c., ii. 382. 
prescriptive obligation, ib. 

to repair a particular road, ib. 
to repair all roads, &c., ib. 
variance, ib. 

liability ratione tell/mE, ii. 382, a83. 
obligation by reason of inclosure, ii. a83. 

ground of, ib. 
when it ceases, ib. 

defence by a parish, ib. 

• 

on ph~a of not guilty, ib. 
by an inferior district, ib. 
by an individual, ib. 

indictment for obstructing a highway, ii. a84. 
acquittal on former indictment, ib. 
competency, ib. 
provisions of the Highway Act, ns to, ii. 385. 

acquittal on indictment for non-repair of; effect of, i. 237. 
conviction, effect of, i. 238. 
verdict on indictment for non-repair of, evidence, when, i. 223. 

HIGHWAY ACT, 
provisions of, as to competency, ii, 38-5. 

HIRING AND SERVICE, 
prouf of, ii. 728. 
presumptive evidence of, ii. 7129. 
fhet of hiring to be inferred by the Court below, ii. 730. 
of servants, custom as to, when evidence, ii. IJ59. 

HISTORY, 
books of public, admissibility of, i. 211. 

HISTORIES, 
not admissible to prove particular facts, i. 211. 
otherwise as to fact of public notoriety, ib. 

HOLDER, 
of negotiable security, admission by, ii. 27. 

HOLDING OVER, 
amounts to a trespass, when, ii. 804. 

HOMICIDE, 
proof as to locality, ii. 246. 

See J.l/lrdCl·. 
HONORARY ENGAC r.'!\'IENT. See lntercs/cd Witncss. 
HonSE, 

unijoundness ot; ii. 904. 
warranty of, action on, ii. 003. 

• 

• 
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HOUND, 
not within the atat. {; Ann, c. 14, ii. 36~. . , 

HOUSE. See .1rson Bltrglar,1f DtlJelling.11 ollse. 
may be recovered under the description ofland, ii. 308. 

HOUSEHOLD FURNITURE, 
reputed ownership of, ii. 108. 

HOUSE OF COMMONS, 
journals of, i. 199. 

HOUSE OF LORDS, 
journals ot; i. 199. 
judgment of, how proved, ib. 
journals of, \That they prove, ib. 

address to the king. lind his answer, ib. 
existence of differences with a foreign power, ib. 

not admitted to prove the existence of a plot, ib. 
disallowance of peerage by, ib. 
journals of, proveable by a copy, ib. 

HUE AND CRY, 
description of, ii. 441. 

HUMAN TESTIMONY, 
general character of, i. 488. 

HUME, 
his doctrine on the subject of miracles, i. 490. 

HUNDRlm, 
action against under the stat. 7 & 8 G. 4, C. 31, ii. 385. 
particulars of proof, ib. 
compliance with the requisites of the act, ib. 
statement before justices, ib. 
submission to examination, ii. 385, 38G. 
recognizances, ii. 38G. 
felonious demolition, &c., ib. 
proof of beginning to demolish, ib • 
dwelling-house, ii. 387. 
proof of ownership, ib. 
possession, primafocic evidence of, ilJ. 
ownership as trustee, ib. 
commencement of action, iI>. 
competency, ib. 

HUSBAND AND WIFE, 
action hy husband and wife, ii. 387. 

wife must be joined, when, ib. 
mag be joined, when, ib. 
must not be joined, when, ii. 388. 
evidence by, under gencral issuc, ib. 
unnecessary to prove the marriage, ib. 
consequential damages, ib. 

by the husband alone, ib. 
in respect of what injuries maintainable, ib. 
evidence in aggravatIOn, ii. 389. 
must prove the marriage, ih. 
for services of the wile, ib. 

• 

110 defence that wife has u fonner husbanll still living, ib. 

, 
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HUSBAND AND WIFE continfled. 
by the wife alone, ii. 389. . 

coverture to be J.>leaded in abatement, ib. 
but clluse of action may be disproved by proof that the husband 

is entitled, ii. 390. 
sllch evidence rcbutted by proof of civil death of husband, &c. ib. 

action against husband and wife, ii. 391. 
presumptive proof of marriage, ib. 
m respect of wife's previous contract, ib. 

against the husband alone, ib. 
act of wife, when binding, ib. 
for goods supplied to the wife, ii. 392. 

during cohabitation, ib. . 
liability, presumptive only, ib. 
credit given to wife alone, ib. 
where the hus'~, .' has turned the wife out of doors, ii. 392, 393. 
separation b,) IIll ,ual consent, ii. 393. 

proof that the goods supplied were necessaries, ii. 394. . 
separation by act of law, ii. 395. 
defence by the husband, ii. 395, 396. 

elopement, ib. 
adultery, ib. 
notice to plaintiff not material, ib. 
return of wife after elopement, ii. 396. 

• •• separate mamtenance, 11. 397. 
adequacy of a question of fact, ib. 
proof of deed unnecessary, ii. 396. 
execution of deed without proof of payment insufficient, ib. 
proof that the wife has adequate funds, ii. 397. 
proof in negation of marriage no defence, ib. 

secus, in case of separation, ib. 
husband is not liable to maintain wife's children by former IlUS. 

band, ib. 
liable on promise implied from adoption, &c. ib. 

against the wife alone, ib. . 
coverture, when it must be pleaded in abatement, ib. 
where evidence under general issue, ii. 398. 
evidence in answer to coverture, ib. 
that the husband has abjured the realm, ib. 
temporary absence insufficient. ib. 

indictment against husband and wife, ib. 
when indictable jointly, ii. 398, 399. 
wife to be acquitted on indictment of felony, ii. 399. 
except in case of homicide, ib. 
treason and misdemeanor, ib. 
reason of the rule, ib. 
crime committed by wife in absence of husband, ib. 
may be convicted as principal, the husband as accessory, ib. 
not guilty in receiving the husband after treason or felony 

committed by him, ib. 
competency, 

cannot be witncsses for or against eacb othcr, ii. 399. 
even by agreement, ii. 400. 
where one of them is a party, ib. 
ill case of bigamy, ib. 

, 



•• 
XCll IN D E X. 

HUSBAND AND WIFE continued. 
in case of conspiracy, ii. 400. 

when interested in the result, ii. 400. 
general rule, ib. 

• 

in case of bankruptcy of husband, ib. 
action as to separate estate of wife, ib . 
interest must be vested, ib. 
where the husband must have answered, ii. 401. 

where neither party is interested, ib. 
general rule, ib. 
neither can criminate the other, ii. 4°1,402. 
position in the case of R. 'II. Cliviger, ii. 401. 
rule as to examination in a collateral proceeding, ii. 402. 

wife, de .facto, not within tllis rule, ii. 402. 
indictment for forcible abduction Ilnd marriage, ib. 
Qu. whether she be (!ompetent to give evidence for him, il>. 

delarations in nature offacta. ii. 403. 
declaration by the wife. as agent, &c., ib. 
witness, ex necessitate, when, ib. 

on charge against the husband, ii. 4°3.404. 
in case of bastardy, ii. 404. 

trover, by, ii. 844. See Trove/·. 
proof oftitle in ejectment, ii. 2g8. 
joint demise by, in ejectment by virtue of a power of attorney 

executed by both, is a variance, ii. 309. 
variance in allegation as to contract with, i. 4!l1,4!:l2. 

HUSBAND, 

• 

liability of, for goods supplied to wife living apart, ii. 55. 
liability of, for funeral expenses of wife, ib. 
when barred by act of wife as agent, ii. 718. 
liability of, in detinue of goods delivered by himself and wife, 

ii. 281. . 

testimony of, excluded on grounds of policy, when, i. 6g. 
answer of, in equity, not evidence agamst the wife, i. 285. 
although she join, ib. 
judgment in ejectment against the wife, whether evidence against 

the husband, ii. 312. 
his authority to wife to indorse a bill, wIlen presumed, ii. 153 . 
proof of authority to the wife, ii. 33. . 

HYPOTHESIS, 
consistency of facts with, i. 509 . 

• 

IDENTITY, 
of cause of action, i. 221. 
test of, i. !:l2 2. 
of indorser, proof of, ii. 154. 

• 

of payee of bill, proof of, ii. 148. 
of obligor, &c. where proof of hand-writing is given, j, 329 • 

• 
• 

IDIOT. See Lunatic Will. • 

IGNORANCE, 
of law, .does not ·cxcuse, ii. 68. 167. 
of facts, when it saves forfeiture, ii. 74. 
waver, ii. 167. 

• 

• 
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ILLEGALITY, . -
of .~ote, : c.otemporary letter from payee to, when evidence of, 

11. 172. 
will not be presumed, ii. 208. , 
cannot be objected where the law is devised for'the protection of 

the party, ii. 72. ' 
is a bar where the act is immoral, ib. 
or contrary to public policy; ib. 
effect of, where the agreement remains executory, ib. 
when the agreement is grossly immoral, ii. 73. 

, 

where the money is in hands of a stakeholder, ib. 
of an agent, ib. . 

of transaction, when a bar to an action, ii. 71. 
not where plaintiff is not in pari delicto, ii. 71, 72. 
when it excludcs right of action, ii. 753. 
where sheriff has permitted a prisoner to go at large, ib. 
of agreement, in case of bastard?, ii. 70. 
of bond must be pleaded, &c., iI. 188. 
compounding of prosecution, ii. 193. 
of contract, bars the action, ii. 59, 60, 61. 
of consideration, 

procuring of pardon for an attainted felon, ii. 73. 
no defence for an agent, ib. 
for bill, effect of, ii. 171. 
indorsee when affected by, iQ. 
illegal insurance, ii. 74. 

money lent to obtain illegal liberation and ransom, ii. 172. 
sale of spirituous liquors, ib. 
fraudulent \,reference, ib. 
illegal bindmg of an apprentice for not inserting premium, ib. 
note given for amount of penalties, legal when, ii. 173. 
compounding of misdemeanor, ib. 
to procure discharge of receiver committed by Court of Chancery, 

ib. 

, 

to secure composition for debt on consideration of suing out 
commission, ib. 

of contract, a defence to an action on, ii. 885. 
illegal voyage, ib. 
bricks under statutable size, ib. 
libellous prints, ib. 
dress sold for purpose of prostitution, ib. 
drugs sold to be used in brewery, ib. 
illegal race, ib. 

, 

books printed without the printer's name, ib. 
newspapers published without affidavit lodged, ib. 
provisions supplied by innkeeper at ·an election after teste of 

writ, ib. ' 
sale ot' command of ship, ib. . 
transfer of ship, not reciting certificate, ib. 
sale in contravention of law designed for the protection of the 

public, ii. 886. 
stockjobbing, ii. 60, 61. . 
misconduci on part of sheriff's officer, ii. 61. 
insurance, ib. 
of contract by tenant not to occupy n pew, ii. 631, 



• 
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ILLEGALITY . continucd. , • 

of profits, a bar to an action for lessening them, ii. 212. 
violation of Jaw of foreign country, ib. 
of purpose tor which premises are let, 11. defence to an action for 

use and occupation, ii. 860. 
of wager, ii. 899. 
effect of substituting new security, ii. 172. 

IMMEDIATE TESTIMONY, 
when admissible, i. 17. 

IMMORAL, 
publication, no action ties for piracy of, ii. 689' 

IMMORALITY, 
of clerk, how tried, ii. 694. 

IMPLIED PROMISE. See Assumpsit, ii. 53. 
IMPOSSIBILITY, 

of performance, when it discharges, ii. 78. 
• 

IMPRISONMENT. See False Imprisonment, ii. 812. 
in action for against commissioners of bankrupt, what amounts to, 

•• n. 125. 

IMPROPRIATION, 
evidence to prove, i. 204. 

IMPROPRIATOR, 
proof of title, ii. 790. 

IMPROVEMENT, 
patent for, ii. 690' 

INCITEMENT, 
what degree of essential to make a party an accessory before, &c. 

.. 8 11. • 

INCLOSURE, 
from common, effect of, ii. 226. 
continuance of, evidence of licence, ib. 
of common for twenty years, effcct of, ii. 227 • 
of wllste by tenant, presumption as to, ii. 503. 
obligation to repair by reason of, ii. 383. 

INCLOSURE ACT, 
commissioners under, wIlen liable for advances, ii. 849. 

lNCOMPETENCY, 
to testify, different kinds of, i. 91. 
time of objecting to, i. 92. 
from turpitude. i. 94. sec Ilifa1l!!J. 
from crime, effect of, i. 101. 
of witness from interest, i. 102. see Interested Witncss. 
of witness, effect of as to the admissibility of secondary evidence, 

• 
1. 122. 

INCONSISTENCY, 
of testimony, effect of, i. 487. 

INCORPOREAL RIGHT, 
proof of, ii. 538. 
presumptive evidence of grant of, ii. 66g. 



• 

IN D E x. 
INCUMBENT, . 

title of to the freehold of the cllUrch, ii. 632 • 
• 

INDEBITA TUS ASSUMPSIT. See Assumpsit. 
on what founded, ii. 53. 

xcv 

request when presumed, ib. 
when maintainable in case of special agreement, ii. 55, 56, 5;. 
does not lie on a collateral undertaking, ii. 55. 
count in, will comprehend many claims, ii.57. 
does not lie on an acceptance, ii. 183. 
lies only on some duty, ib. 

INDEMNITY, . 
statutes wllich confer, do not render parties incompetent, ii. 11. 
promise of, when binding, ii. 59. 

when implied, ii. 775. 
of one who convicts another, effect of as to competency, ii. 18g. 

INDENTURES, 
of apprenticeship, proof of, ii. 730. 

INDEPENDENCY, 
of coincident circumstance, consideration of, i. 504 • 
• 

INDEPENDENT, 
circumstances, coincidence of effect of, i. 503. 

INDIA, 
examination of witnesses resident in, i. 275. 

INDICTMENT, 
proof of, i. !l52. 
against several, is several as to each, ii. 12. 
for an assault, evidence on, ii. 40. 

INDIRECT EVIDENCE, 
what, i. 14. 
admissibility of, i. 48. 
general rule as to the admissibility of collateral facts, i. 57. 

INDORSEE, 
proofs by, in action against drawer, ii. 163. 
of note, competent to prove usury, ii. 9. 

INDORSEMENT, 
allegation of, variance from, ii. 153. 
evidence of transfer of bill, ib. 
special, effect of, ib. 
in blank, ib. 
of bill, proof of, ii. 163' 
of bill after it is due, effect of, ii. 176. 
presumptive proof of, ii. 154. 
of payment on bond, effect of, ii. 188. 

INDORSER, 
proof of identity of, ii. 154. 
who pays part of bill may l'ecover against acceptor as for money 

paid, ii. 154. 
INDUCEMENT, 

variance in matter of, i. 390. 



• 
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INDUCTION, 
proof of, ii. 692. 
proof of as part of n rector's title, ii. 307. 

INFAMY, 
incompetency from, i. 18. 94. 
nature of the crime, i. 94. 
. infamous crime, ib. 

treason, ib. 
felony, ib. 

.' . 

offences within the general notion of the crimenfolsi, ii. 95. 
offences which do not disqualify, ib. 
proof of the conviction, ib . 

. competency, how restored, i. 96. 99. 
doctrine of clerical purgation, i. 96,97. 
admission to clergy, i. 96. 

stat. 4 Hen. 7, c. 13, ib. 
18 Eliz. c. 7, ib. 
4- G. 1, C. 11, i. 97. 
19 G. 3, c. 74, s. :), i. 98. 

• 

• • 

effect of fine, &c. instead of burning in the hand, ib. 
one who returns from transportation before the expiration of 

his term, i. 101. 
pardon, i. 99. 

under great seal, ib. 
by act of parliament, ib. 
pardon restores competency, when, ib. 
general pardon, i. 100. 
pardon under the king's sign manual, ib. 

provisions of the stat. 7 & 8 G. 4, c. 28, s. 13, ib. 
9 G. 4, c. 32, S. 3, ib. 

reversal of judgment, i. 101. 
proof of, ib. 

effect of disability, ib. 
INFANCY, 

onus probandi, i. 363. 
of drawer, no defence to acceptor, ii. 169. 

, 

INFANT, 
non·age, how tried, ii. 404. 
infancy, where evidence in bar, ii. 405. 
proof in reply to infancy, ib. 

ratification on attaining his age, ib. 
necessaries, ii. 406. 

eriminalliability, ii. 407. 
his capacity matter of proof, ib. 
competency of, ib. 
examination of as to competency, ib. 

" cannot :!tate an account, 11. 75. 

• 

partner, notice by, necessary when of age, ii. 5g1. 
for want of discretion, not a principal, when, ii. 195. 198. 
indorsement of bill by, ii. 153. 
submission by to an arbitrator, not binding, ii. 85. 

INFERIOR COURT, 
proof of judgment of, i. 256, 257. 
effect of judgment of, i. '231,232,233. 
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INFERIOIt TRADESMAN, 
proof of being, ii. 366. 

INFIDEL. See Witncss. 

INFLUENCE, 
, 

on mind of witness to be estimated by the jury, i. 461. 
degree and effect of to bc weighed by the jury, i. 481. 

INFORMATION, 
before magistrate, proof of loss of, i. 339. 

INFORMER, 
competency of, i. 141. 

.. 
XCVll 

confidential communication by, to a magistrate, cannot be dis· 
closed in evidence, ii. 232. 

INHABIT ANT. See Ratc. 
of parish, how far a party in a settlement case, ii. 581. 
of county, obligation to repair bridges, ii. 191 • 

. of county, when competent on indictment for non.repair of bridge, 
•• 
II. 193. 

competency of, i. 141. 

INJURIA. DE, 
proof on replication of, ii. 824. 

INJURIOUS, 
intention, when essential to the right of action, ii. 418. 

INNKEEPER, 
rule of law as to his liability, ii. 407. . 
proof in action by guest for loss of goods, ii. 408. 
reception of plaintiff as a guest, ib. 
loss and value of the goods, ib. 
landlord how discharged, ib. 
negligence on the part of the guest, ii. 409. 
lien of inkeeper, ib. 
when a defence, ib. 

INNOCENCE, 
presumption of, ii. 687. 

INNUENDO, 
evidence to prove, ii. 459. 

IN PARI DELICTO, &c., 
effect of the maxim, ii. 74. 

INQUEST OF OFfICE. Sec IlIquisition, i. 261. 

INQUIRY, WRIT OF. See Writ if Inquiry. 
in action for a malicious prosecution, ii. 49(i. 
unnecessary for the plaintiff to give any evidence, ib . 

INQUISITIONS, 
• 

admissibility of, i. 280. 
when conclusive, . 
by n coroner, i. 236. 263. 
illqui.litio post mor/em, ii. G 12. 
inquisition of lunacy, i, 24U. 

,'OL. 1. g 

-
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INQUISITIONS -colltillued. 
nature of, i. ~46, 260. 
admissibility ot~ ib. 
authority ofinquisitions, ib. 

'Valor hCllIjiciol"UlII, i. 263. 
inquisition without legal authority, i. 263, 264. 

out of the exchequer, and return, i. 263. 
by sheriff uuderji.ja. not cvidence, i. 2G.J.. 

are cvidence to provc a pedigree, ii. 612. 

• 

• 

under commission from the crown, effect of, i. 203. 
proof of, ib. 
lllade by order of House of Commons as to officers, admissibility 

of, i. 201. 
verdict on inquisition to uBcertnin property, not admissible in 

action ngainst a sheriff for a false return, ii. 743. 

INQUISITIO POST MOHTEM, 
admis5iblc, although it be voidable, ii. 612. 

IN REM., 
judgments operating in rem. arc not cxcluded by tile rigllt of 

• • • cross-cxammatlOn, I. '1.7. 
judgment ill rem. when conclusivc, i. 242. 

INROLMENT, 
proof by, i. 355. 
under stat. 27 H. 8, i. 355, 356. 
proof of, on whom incumbent, i. 320. 

INSANITY, 
proof of cxistence of, ii. 933. 

INSCRIPTIONS, 
on rings, &c. admissible to prove a pedigree, ii. 611. 

INSOLVENT, 
suit by assignees of, ii. 409. 
copies of proceedings made evidence, ii. 409,4' o. 
discharge of insolvent, ii. 410. 
proof 01; by schedule, ib. 
defence by, ii. 4-10, 411. 
identity of debt a fact for the jury, ii. 411. 
evidence of proceedings under the statutes of, 
omission by, of' debt in schedule, evidence against him, ii. 20. 

INSOLVENT COURT, 
action for business in, ii. 80. 

INSPECTION, 
general rule that a party shall not be compelled to produce evi. 

dence against himself, ii. 411. _ 
secus, wbere plaintiff all actunl }larty, or party interest, ii. 411, 41 z. 
where aetion is brought by a suilor. ii. 412. 
where a party holds as a trustee, ib. 
oyer of specialty, ib. 
when granted, ib. 
of instrument to be stamped, ib. 

or copy takell, ib. 
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INSPECTION c07ltinucd. 
of what documents, ii. 41 !;I, 413. 
when refused, ii. 413. 

suggestion offorgery, ib. 
wherc each party has his own part. ib. 

party not compcllable to discover evidencc, ib. 
of court-rolls and corporation books, ib. 
public books, ii. 414-
parish books, ib. Appx. ib. 
rolls of manor, ii. 414. 
bank books, ib. 
East India Company's books, ib. 

in criminal cases, not allow cd, ii. 415. 
allowed in cases of quo tvarralllo, when, ii. 41 G. 
not allowed to enablc a defendant to plead in abatement, 
right of corporator, ii. 094. 
of thing sold, right of, ii. 884. 

INSPECTOR, 
of franks at post-office, evidence of, when admissible, ii. 37G. 

INSPEXIMUS, 
evidencc of, i. 202. 
of hishop, custody of, ib. 
secretutl! aMatis, ib. 

ISS'J'A NT. Scc Time, ii, 787. 
Lord Cokc's learning of, ib. 

INSTITUTION, 
proof of, as part of rector's title, ii. :107. ug2. 

INSTRUMENTS OF EVIDENCE, i. ill. 
what they arc in gcncral, ib. 

oral witncsses, ib. 
written documents, ib. 
written instruments, i. 188. 
different kinds of, ib. 
of a public or private, or mixed nature, ih. 
judicial or not judicial, ib. 
of record or not of record, ib. 

• • • • prlvatc wl"ltmgs, I. 204. 
when admissible, ib. 
against a party, ib. 
proof by, when essential, i. 295. 
under seal, ib. 
effect of, ib. 
estoppel by, ib. 
,;aver of estoppel, ib. 
who are bound by an estoppel, i. 29G. 
entries by third persons, i. 29i. 
whelladmissible, i. 298. 
declarations accompanying acts, i. 301. 
declarations by a bankrupt absenting himself, i. 302. 
entries or declarations against the interest. of the party, i. 305. 
obligor's indorsement of'receipt of interest, i. 30f;. 
entries by receivel'" and stewards, i. 3°7. 

o· .) 
<> -
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I~STRUiVIENTS OF EVIDENCE--continucd. 
hy agents, in course of professional business, i. 309. 
by ~1ttornies, i. 312. 
general principle, i. 2gg. 
cntry by a rector, i. 314. 
declaration by tenants, i. 315. 
admissibility of'title-deeds, i. 304. 
surveys and maps, ib. 

proof of' a private instrument, i. 318. 
production, ib. 
erasure, ib . 

• stamp, J. 310. 
by an attesting witness, i. 320. 

• 

instrument, if' attested, must be proved by the attesting witness, 
ih. 

proof of' the scaling of a deed, i. 321. 
of'the execution of all instl"Ument under some special authority, 

• 
I. 322. 

of' a certificate under the stat. 8 & !J W. 3, c. 30, ib. 
proof' of' delivery, i. 322. 
by one of several witnesses, i. 323. 
llroof of' identity of parties, ih. 
proof' where the witness denies his attestation, i. :324. 
proof'in excuse of the ahsence of the attesting witness, i. 325. 

death, ib. 
insanity, ib. 

incompetency through infamy, ib. 
through interest, il>. 

that he cannot be found, i. :320. 
, 

that the name was introduced without the assent of the parties, 
i. 328. 

secondary evidence, ib. 
handwriting of the attesting witness, il>. 
or one of severa) insufficient, ih. 
where one of' two cannot be found, and the other is interested, 

ib. 
stat. 20 G. 3, c.57, s. 38, as to deeds executed in India, i. 330. 
deed thirty years old, ib. 
admissible without proof, though the witnesses be living, i. 331. 
otherwise where suspicion of fraud arises, ib. 
proof of custody of ancient documents, i. 332. 

• • terriers, I. 333. 
inspeximus, ib. 
endowment by a bishop, ilJ. 
rector's books, ib. 
colle~tor's accounts, ib. 
receipts, ib. 
ledger-book and chartulary of abbey, i. 334. 
appropriation, ilJ. . 

prllof where there arc no attesting witnesses, i. 335. 
in c:.se of the loss of a deed, &c., i. 33G. 
evidence of sean;h, il>. 
proof of loss of Coullterpart, ill. 

of agreement lor J...a~c, i. 3 J8. 
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INSTRUMENTS OF EVIDENCE cOlltinued. 
10s9 how proved, i. 338. 
of libel, ib. . 
licence to trade, i. 3:39. 
appointment to an office, i. 338. 

evidence that the lost instrument was stamped, i. 340. 
that the duty was paid in case of' an npprentice deed, ib. 
of execution, ib. . 

secondary evidence of contl'llcts, ib. 
by counterpart, i. 341. 
by copy, ib. 
abstract, ib. 
parol evidence, ib. 
proof of copy of letter entered by a deceased clerk, i. 343. 
entry in memorandum hook, ib. 

110t admissible as secondarv evidence, ib . • 
may be used to refresh the memory, i. 344. 

instrument in possession of the adversary, i. 345. 
proof of' possession, ib. 

presumptive evidence of possession, i. 346. 
proof of notice to produce, i. 347. 

docs not make document evidence unless it be called for, 
i. 348. 

party giving notice makes it. evidence by calling for and inspect
ing it, ib. • 

parol evidence of contents inadmissible till the adversary's case 
has been closed, i. 349. 

notice, when necessary, ib. 
trover for bill or note, ib. 
trial for treason, ib. 
where a witness served with a slIbpamn duces tecum has deli. 

vered the writing to the adversary, ib. 
in case of duplicate original, i. 350. 
where a counterpart recites the original, ib. 
such counterpart may be used against the party who executed 

it, ib. 
but not against a third person, i. 351. 

proof of' execution where the instrulllent is produced, ib. 
where unnecessary, ib. 
where the instrument is ancient without signature 01' seals, 

• 
I. 353. . 

wl~er~ the party producing it take~ a beneficial interest under 
It, I. 351. 

evidence that the instrument was duly stampcd, i. 353. 
presumptive evidence, ib. 
secondary evidence where the instrulllent is in custody of the 

Court of Chancery, i. 354. 
proof by admission, &c., ib. 

by virtue of rule of court, ib. 
admission by the adversary, ib. 

proof of, by enrolment, i. 355. 
enrolment when evidence, ib. 
stat. 10 Ann. c. 18, s. 3, as to ~llroll\1ent, i. 357· 
deed to lead the lIses 01' a line, ih. 

proof ora recital in anothcr deed, i. :J;jR. 
tr .) ..... ,) 

• 

• 
• 

•• 
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INSTRUMENTS OF EVIDENCE" cO/lliIlUC(l. 
intrinsic objection to 1\ deed not uvailuble, i. 358. . 
the whole of un instruUlent is to be rend, i. 359. 
so is an instrument to which the instrument reud refers, ib. 

otherwise where the instrument is read to estllblish the incoUl
petency of 1\ witness, i. 360. 

or where the books or other document contains matters uncoll
nected with that given in evidence, ib. 

or where the evidence is merely fOl"mul, ib. 
(:I"edit due to die whole or pmi, to he judged of by the jury, i. 3Gl. 
private, proof of by case submitted to coun8el, i. 34+. 
lJotice to produce, i. go. 
when insufficient, party need not produce it, ib. 
in hands of'third person, production of how cllforccd, i. 86, !;cc 

Inspcction. 
judicial, kinds of, i. 212. 

INSUFFICiENT SURETIES, ii. 747. sec SheriU: 
evidence ofinsufficil'ncy, ii. 747. 

INSURANCE, 
illegal, money paid in furtherance of, ii. 73. 

money paid by I'cason of, il.>. 
premiums paid for, ii. 72. 

action on policy ot: sec Polie!l' 
INSURER. Sce Polic,1J lllte'rest. 
INTEGRITY, 

of witness, consideration as to, i. 460. 
of witnesses, observations 011, i. 480. 

INTENTION, ii. 416. 
when 1\ question of law, ib. 
in criminal cases, ib. . 
general felonious intcntion a question of law, wllcn, ib. 
general intention to commit one telony applicable to another, ib. 
particular intention, ib. 

when a question of fact, ib. 
general presumption as to the intention of the agent from his .. 

acts, 11. 4: 7. 
a conclusion from all the facts, when, ib. 
difference in respect of intention between civil and criminal 

liability, ii. 418. 
primary and collateral intention, ii. 417. 
ground of presumptions as to, ib. 
fraudulent, evidence of, ii. 285. 

• •• presumptIOn as to, II. 41. 
from conduct, i. 502. 

of copyhold tenant in cutting down trees, a qllestion fol' the jury, 
., 
11. 243. 

in case of assault, is material, ii. 812. 817. 
in case of burglary, ii. 194' 
variance from allegation of, i. 418. 
in case of libel, ib. 
feloniolls, on charge of larciny, ii. 44'2. 
to injure, proof of on charge of murder, ii. 51G. 
proof of; on an indictment tOl' a maliciuus injury, ii. 500. 

in un actiun on a policy, ii. 633. 
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INTENTION. COlltillurri. 
to deviate, proof of in action on policy of insurance, ii. (j3!J' 
to coin foreign money, whether an cxcuse for having illlplements 

• •• • 
III possessIOn, II. 221. 

proofof, on indictment for forgery, ii. 336. 
how far materia) in trespass, ii. 808. 
corrupt, proof of on indictment for perjury, ii. 627. 
in case of bankruptcy, how fllr muteria), iI. !J4. 
of a testator, evidcnce of not admissible to vary the terms of the 

will, ii. 552. 

INTEREST, 
eommunity of, when it makcs II lleclaration receivable, ii. 25. 
in case of partner, ib. 
joint maker of note, ib. 
joint covellanter, ib. 
in lantis, what within the Statute of Frauds, ii. 34 i. 

INTEREST 01,' WITNESS, 
principle of the rule of exclusion, i. 20. 
nature of to disc)uali(y, i. 102. 
must be a legal interest, ill. 
must be direct and certain, i. 103. 
may be in the result, or in the record, i. 104. 

in the immediate result simply, i. 105, lOG. 
may consist either in actual gain or loss, or right or liability, 

i. 106, 107. 
in tIle result, or depending on some particular fhct, i. log. 
in the case of an agent, i. Ill. 
interest in the record, i. 114· 1 

magnitude of the interest, i. 117. 
time and manner of acquiring the interest. i. 118. 
neutral witness, i. 118, I1g. 
Hdmission of ex necessitate, i. 120. 
effect of the objection as to secondary c"idcncl', i. 122. 
objection, when to be taken, i. 122, 123, 12+, 125. 

examination on t'oir dire, i. 123. 
removal by cvidence, i. 123, 124. 
inquiry as to content~ of written instrument, not allowed, when, 

i. 124. 
interest discovered in course of cause, effect of, ib. 
proper time for objecting, i. 124, 125. 
removal of interest, i. 125. 

release, i. 126. 
oller to release, ib. 
surrender, offer of in ejectment, ib. 
payment of legacy, ib. 
recovery of the money, i. 1 27. 
proof of the release, ib. 
release by ono of several, sufficient when, ib. 

cannot be taken advantabc of by plea pltis darrein COl/lillUallCe, 
i. 128. 

bail, competency how restored, i. 12. 
indemnity by third person docs not render witn(;'ss competent, 

i. 128. 
Hccomplice, ib. 

expectation of pardon, ib. 
,,+ 
b 
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I~TEREST 01: WITKESS (()lIliIlIlCtl. 

hribery, i. 129. 
stut. 2 G.~, c. ~4, i. 12!.J. 

• 

practice not to indict the accomplice, ib. 
co.defcndant. i. 130, 131. 
when competent lor his associates, i. 130. 
when not. ib. 
co-trespasser in civil cases, i. 131. 
competent lor plaintiff', ib. 

for defendant. ib. 
co·tre~pllsser joined us defl~nd:mt, i. 132. 
pr:letice where made n detimdant hy mistllke, ib. 
not competent for plaintiff, ib. 
practice where there i!j no evidence ugainst one of several, ib. 
co· trespasser who lets judgment go by delimit, i. 133. 
competent witness for co ddcndunt, ib. 
but not for the plnintifl~ ib. 

agent, ib. 
competency of c:c IIccessitate, ib. 
in what cases, i. 133,13+,135. 
fhctor, i. 1 :34. 
entitled tc per.centnge for commission, ih. 
lIction against principal for negligence of' agent, i. 134, 135. 
incompetency of agent in such case, i. 13.1-, 135. 

bail, 
incompetency of, i. 115. 
prl\(.ticc when one who is bail is n material witness, i. 135. 
corporator. sec tit. Corporatioll. 

eosts, i. 13(;. 
liability to renders witness incompetent, ib. 
exccutors nnd trustees, when incompetcnt, ib. 
liability of prosecutor on removal by certiorari, &e., ib. 

creditor, 
whcn incompetent, i. 13i. 

criminal procecdings, ib. 
party injured, ill general competent, ib. 
formerly held t(l be incompetent, ib. 
record of conviction not evidence tor civil purposes, i. 137, 138. 
expectation of rccovery of goods, i. 138. 
of rc .vard, i. 138, 139. 
of claim to cosb on removr1. by certiorari, i. 13!.J. 
motive, in all cases, to be judged of by the jury, ib. 
where statute gives a specific remedy, ib. 
prosecutions for forgery, i. 140. 

executor, 
competent to support testator's sanity, i. 140. 
competent as a hare trustee, ib. 

surety of administrator 'competent witness for defence, ib. 
creditor competent to prove due administration, ib. 
hcir·ut-!,lW, (:ompetency of, ib. 

informer, incompetency of, i. 1+1. 
inhabitant, incompetcnt when liable to contribute, ib. 
stat. 1 Ann., c. 18, s. 13, in case or bridges, ib. 

S G. '2, c. 11), <;. 13, in case of aCLion against the hUl1llrcll.' 
7 ~ H G. 4, c. 31, ~. 5, i. 1+1• 
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INTEREST OF WITNESS cant ill IICrl. 
in settICinent cases, i. 141. 

stat. 54 G. 3, c. 170, fl. H, i. 143· 
penalties given to the POOl', i. J 41. 
stat. 27 G. 3, c. 29, ib. 
3 & 4 W. & M. c. 11, ib. 
highway, i. 144. 
liability to he mted, ih. 
insolvcnt, i. 145. 

cv 

, 

joint interest in subjrct-matter, i. 145. 
distinction between an interest in the fucts and an interest in 

the event, ib. 
joint purchaser of annuity, i. 146. 
purchaser of shure under plaintiff, ib. 
joint obligor of bond, ib. 
co·contractor, i. 14fi, 147. 
co.partner, ib. 
co·part-owner, 

legatee, i. 148. Sec tit. Will. 
parties in cause. Sec Parties. 
partners. See Partners. 
policy of insurance. ~ee Polic!J. 
procheill ami, i. 148 • 

• prosecutors, J. 137. 
sheriff'. I;ee tit. SIleriff'. 
surety, i. 148, 14n. And sec tit. Sl/re~IJ' 
co-obligor of bond to the ordinary, 
trllstee, i. 14!). Sec tit. Excel/tor'-Will. 
vendor and vendee, i. 14n. Sec tit. Vcndol'llIlfl Vendee. 
in action on bills, ii. 17n. 
liability to costs, ii. 180, 181. 
on plea in abatement, ii. 3. 
inhabitant of county, ii. 193· 
party bribed a competent witness, ii. 18g. 
in case of custom, ii. 'l(jO. 

in case of custom which witness has acted under, ii. 6g8. 
hail, incompetency of, ii. 87. 
handwriting of, not admissible, whcn, i. 325. 
witness a purty entitled to present if the bishop olllit, not com

petent in qu. imp., ii. 6g4. 

INTEREST OF MONEY, ii. 419. 
when recoverable in assumpsit, ib. 
evidence of contract to pay interest, ib. 
written securities, ib. 
when not recoverable, ii. 421. 
in actions of tort, ib. 
not recoverable without contract, ii. 77. 
when recoverable from the auctioneer, ii. 8G8. 

-
on bill of exchange recO\ ,:'ruble without protest, ii. 163. 
what recoverable in actlu(. on bill of exchange, ii. 168. 
recoverable, though Ilot slated in the pal'ticuhll's, ib. 
of money had and received, not recoverable, ii. 63. 
how calculated on foreign note, ii. 168. 
of moncy, when recoverable 011 money il'nt, ii. oz. 

, 

• 



• 
CVI J N DE X. 

INTERPRETER, 
not allowed to divulge communication, when, ii. 229. 

INTERROGATORIES. See Depositions. 
INTOXICA TION, 

evidence under plea of non assumpsit, ii. 77. 
plea of, no defence, ii. 932. 

IN TRANSITU, 
premium in, if not actually paid to the insurer, ii. 73 
money paid in course of illegal transaction may be l:ltoppcll whilst 

in transitu, ib. 

INTRINSIC OBJECTION, 
docs not prevent the reading of a deed, i. 358. 

INTltINSIC MATTEH, 
will not obviatc an extrinsic objection to reading of deed, i. 359. 

INTRODUCTOR Y MATTERS, 
evidence admissible as to, i. 43g. 

INVENTORY, 
in Ecclesiastical Court, evidence of, ii. 322. 
effect ot~ ib. 

Ir\VESTJGATION, 
rude manner of in early timcs, i. 11. 
process, 'vhat essential to, i. 3. 

!NVOICE, 
parol evidence of time of sale admissible when the invoice is 

silent, ii. 870' 
IRREGULAR DISTRESS, 

action foJ', ii. 281. 

IRREGULAR JUDGMENT, 
how it differs from an erroneous one, ii. 313. 

IRREGULAR WRIT, 
a commencement of nction, ii. 786. 

mUEGULARlTY, 
of process, effect of on sale by sheriff, ii. 75'1.. 

IRRELEV ANT FACTS, 
110t evidence, i. 370. 

IRRELEVANT QUESTIONS. See Examination Witness. 
ISSUE OUT OF CHANCERY, 

evidence when, i. 220. 

JACTITATION SUIT, 
~cnt ;nce in, when admissible, i. 244. 
on what founded, ib. 
elf !ct of judgmcnt in, i. 226. 235. 

JAMAICA, 
j1lligmcnt in courts of, i. 229. 

JEW3, 
how sworn, i. 23. 
marriage ot; ii. 508. 



.. 1 N D EX. eVil 

JEWISH FESTIVAL, 
notice of dishonour of bill on, ii. 159' 

.JOINDER, 
of executors or administrators, ii. 316. 
of counts by executors, ii. 318. 
in replevin, ii. 714. 
in action by husbaml and wife, ii. 3S7. 

JOINT, 
cause of action must be provell in tort, ii. 209. 
damage from injury to several interests, ib. 

JOINT AND SEVERAL, 
variance in proof, i. 397. 

JOINT COMMISSION, 
action by assignees under, ii. 120. 

JOINT DISTRESS, 
illegal, when, ii. 284. 

JOINT INTEREST, 
ill ~oods, proof of conversion by one, ii. 841. 
dt:<.: laration by one of several, having joint interests, when ndmis. 

tiible, ii. 24, 25. 
JOI~T STOCK COMPANY, 

liability of member ot; ii. 586. 
JOINT-TENANCY, 

evidence of, ii. 30S. 

JOINT-TENANT, 
• 

proof by, in ejectment, ii. 30S. 
each of several may, uftcr notice, recover on separate demises, 

ii. :J08. 
not ousted by mere perception of profits, ii. 290. 
avowry by, ii. 716. 

JOURNALS, 
of House of Lords, i. 199. 

evidence of proceedings, ib. 
of House of Commons, ib. 

, 

JUDGE. See Law alld Fact Ncw Trial, .)·c. 

JUDGMENTS AND DECREES, 
principles of admissibility, i. 212, 213. 
admissible, with a view to all legal consequences, i. 212. 
alll'ays admissible, to prove the judgment or decree as a mere filet, 

• 
1. 212. 

allmissibility, with a view to the proof of fucts rccitell in the 
judgment, i. 212. !l10. 

as to tilcts ofa private nature, i. 216. 
between the salUe parties, i. 217. 
or those who claim in pridty, ib. 

heir amI ancestor, i. 218. 
executor and testator, ib. 
verdict for one in remainder evidence against :lI1oth(.'l', ib. 
judgment of Ollstel' against a mayor evidence in 'l"O warrallto 

against one admitted by him, ii. ~.ll8. 
sufficient, if the partie:; be tillbstantially the l;amc, i. !.nU' 



• 

... 
CVlll IN DE X. 

JUDGMENTS AND DECREES crmtillueci. • 

in (~ectment the law noticcs the renl parties, i. 2 tn. 
re~ord eviuence against olle who might have been a party, 

J. 220. 
want of mutuality, ib. 
a verdict in a civil procecding not evidence in n criminal 

• Cllse, J. 221. 
rL'covery, when II bar, ib. 
illentity of the fuct to be proved, ih. 
not l's;;,'lltial that the filct. should have been specificlllly put 

ill issue, ib. 
l)arty sued in different capacity, not cOl'cluded, i. 223. 
nature and manner of the atlj utlieatiOl.) ib. 

must be direct, not co/lnt?ral, ib. 
but judgment on a collateral point is evidence as betweell 

the same parties if issue be joined upon it, i. 2~+. 
must be conclusivc, i. 226. 

effect of an adjudication, 011 the slime filct, for the sallie 
• purpose, J. 227. 

conclusive as between the same parties, i. 228. 
proviueu it he plellded as an estoppel, i. 227, 228. 
but if it be not pleaded, the jury are not cstoppcd from 

finuing according to the truth, i. 228. 
to what. judgments the rule extends, 

judgments of i IIferiol' courtd, ill. 
foreign judgments, i. 22!J. 

semMe, the !'Ule cxtends to all judgments of' courts of 
competent jurisdiction, ib. 

judgments of foreign courts, how fhr examinable, i. 22!). 

232. 
of inferior courts, i. 233. 

effect of an mljuuication to prove the same fact for a col
lateral purpose, ib. 

by a court of exclusive jurisdiction. ih. 
by a court not of exclusive jurisdiction, ill. 

verdicts :mu judgments in criminal cases, i. 23+. 
in general not admissible to establish a particular fact, ib. 
acquittal of a defcndant on an indictment, not evidence in 

a civil proceeding, ib. 
otherwise, where a defendant pleads that he is guilty, ib. 
conviction on indictment tor bigamy, i. 235. 

whether aumissiblc in civil action, ib. 
n verdict in a criminal, not evidence in a civil case, ib. 
record of acquittal on conviction in a crilninal proceeding, 

i. 237, 238. 
when pleadable in bar of ~ second prosccution, ib . 

. acquittal on indictment t(ll' non-repair of road, ib. 
inconclusive, ib. 
but a conviction would be conclusive, i. 238. 
unless fraud were proved, ih. . 
a penal judgment. is conclusive as to all legal consequcnces, ib. 

cXl~cption in cagc of' principal and :lct'cs~ury, ib. 
judgments of inferior courts, i. 2;l!l. 

nrc ev;dellce of filct of' adjudication, ib . 
and us to all legal CUllSl'ljllelll'CS, ib. 



1 N n to: x. 
JUDGMENTS AND DECREES cordillued. 

convictions by magistrates, i. 239. 
sentences by visitors, i. 240. 

judgments in rcm, i. 241. 
marriage, ib. 
hastardy, ib. 
when final, ib. 
reasons for this, i. 241, 242, 243. 

of the spiritual courts, i. 243. 
probate, ib. 
sentence ot' nullity ofmarriuO'e, ib. 
of deprivation, ib. 0 
• •• •• Jactitation SUit, I. 244. 
not conclusive, ib. 
nor evidence. but infcr partes, ib. 
nature of jactitation suit, ib. 

of condemnation in the execution, i. 245. 
judgment of' commissioners of taxes, i. 246. 
sentences of courts of admiralty, ill. 

. foreign courts, i. 248. 
order of filiation, i. 249. 

orders of justices in settlement cases, ib. 
judgment in qllo warranto, ib. 
judgment in rem, when conclusivc, i. 250. 

against one not a party, ib. 
impeachable for fraud, ib. 
against parties, ib. 
not impeachable. ib. 

effect of judgment in proof of' custom, i. 251. 
reputati. Ill, ib. 
right of way, ib. 
prescription, ib. 
pedigree, ib. 
when conclusive, i. 251,252. 

judgment, holV proved, i. 252. 
record, ib. 
when a judgment becomes a record, ib. 
of House of Lords, ib. 
verdict how proved, i. 253. 
decree in chancery, i. 254. 
sentence in spiritual court, ib. 
probate, ib. 
letters of administration, i. 255. 
ledgcr-hooks of Ripritual court, ib. 
when cvidence, i. 250. 
revocation of probate, ib. 
judgment of inferiOI' court, ib • 

• county court, 1. 257. 
court baron, ib. 
hundred court, ib. 

convictions by justices, ib. 
award, i. 258. 
foreign judgmellt, ib. 
judgment or decree, holV rcl.JUltcd, ib. 
proof that it is null and void, ib. 

• 
CIX 

• 

• 

, 

• 



ex IN DE X. 

JUDGMENTS AND DECREES cOl/tilmcd. 
that it was fraudulent, i, 2SD. 
reversed, i. 260. 

not proved by writ of execution, i. 252. 
except as against a party, ib. 
day-book at judgment-ollice, not evidence at time of, ib. 
reversal of, i. 2Ho. 
execution on an erroneous judgment is good till reversed, i. 260. 
of condemnation, ii. 651. 

proof of judgment by rule of court, ii. 721. 
proof of the allegation of, in an action against the sheriff, ii. 738. 
variance from, description of, i. 384. 434. 
for what purpose"- offered in evidence, i. 212. 
to prove the mel,- tilct, ib. 
to prove the contested fact, i. 213. 
is in its nature presumptive evidence only, ih. 

conclusive. why. i. 213, 214. 
when it operates in "em, i. 215. 
always evidence as a fact, ib. 

admissibility and effect of considered, with a view to the proof of 
the judgment it,df, Dnd its legal consequences, ib. 

is admissible generally for that purpose, ill. 
effect of attainder of felony, ih. 
conviction of a crime, ib. 
judgment in civil II<:tion, i. 21G. 

of assulIlpsit, ib. 
for negligence, ib. 
malicious prosecution, iu. 

in proof a contested and decided {hct, ih. 
in civil cases inter partes, ib. 
must be against n party or privy, i. 21 i. 

case of ejectment, ib. 
tenant for life, i. 218. 
olle claiming in privity, ib. 

as heir, ib. 
executor, ib. 
lessee ofplainti[ in ejectment, ib. 
tenant for life or remainderman, ib. 

form of action not material, i. 219. 
is evidence against one who might. have been n party, i. 220. 

how impeached, i. 258. 
proof of want of jurisdiction, i. 258, 2SD. 
impeachable for fraud when, in an action against the slll'riff' fol' .. 

an escape, 11. 743. 
in ejectment against the wife, whether evidence against the hus-

band, ii. 312. 
capahle of application by parol evidence, i. 224. 
operates as an estoppel, when, i. 227. 
when an estoppel ought to be pleaded, ii. 212. 
otherwise not conclusive, ii. 212. 
in ejectment not conclusive as to the right, ii. 31 ~3. 
in ejectment sufficient to support joint action of 1. cspms, ii. 804. 
in trover, effect of, ii. 847. 
operation of, as evidence, i. 227. 

• 



IN DE X. • ext 

.JUDGMENTS AND nl'...:'HEES "colltinlled. 
not admissible on a colla, Jral point not necessarily involved in 

the adjudication, ii. 7a4. 
recovered, plea of, by an execut.or, ii. 325. 
by default, effect. ot~ as to proof of contract, ii. 143. 
erroneous, elfeet of, ii. 313. 
irregular, ib. 
efrect of reversal, ib. 
signed in vacation, pleadable puis darrein COlltirzuancc, ii. 783. 
void against olle who has 1Iot appeared ill the county court 

.. 0 ' 11. 010. 

of inferior eG .rt, plea to, i. 257. 
foreign, proof Ol~ i. 258. 

JUDICES, 
in the time of Bracton, i. 7. 

JUDICIAL ACT. 
not a cause of action, ii. 751. 

JUDICIAL DOCUi\IENTS, 
kinds of, i. 2111. 
judgments, ib, 
depositions, examinations, and inquisition:;. See those titles. 
writs, warrants, &c. See thosc titles. 

JUDICIAL OFFICEH, 
not liable in trespass for a judicial act, ii. HI 1. 

sccus, where a comlllissioner has mcrc authority to do an act, ami 
misbehaves, ib. 

JURATA PATRl1E, 
of Glunville, what, i.5. 

JURISDICTIO N, 
excess of, magistrate liable fiJr, ii. 421). 
of courts, not ousted by agreement of parties, ii. 87. 
special, how it may be circumscl'ibcd, ii. 427. 

JUIWR, 
cannot be asked question tenuin;,to his criminatioll, i. 1/'S, 
pl'l~sent duties of, when first exercised, i. 8. 
formerly were mere witnesses, i. S. 12. 

JURY, 
remarks on thc antiquity of thc triul hy, i. 5. 
the jl/rata lia/ria: consisted in u selection made frol11 the body 01' 

, .. 
SUItors, I, 5. 

doubtful nt what time the trial by a select body was lil'st estab
lished, ib. 

the practice of high antiquity, i. 7. 
jurors formerly acted in the double capacity of witncsses and 

jurors, i. 8. 
formcrly returnable from the vicinage, i. G. 
duties of, i. 3, 4, 5, G. 
similar to the ROlllan ,judi':es, i. G. 
ill what respect the trial ,Ii Ifcred, ib. 
fitness of for investi~:lfun of faet.~, i. g. 
duty of in finding a g,meml vcrdict, i. 4. 
liable to :1I1 attaint, i. 4, 5. 
must rdy upon the information tlf others, i. 1;J. 



, 
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JURY" continued. 
• 

to judge by means of t.heir own experience in ordinary cases, 
1.13, 14. 

how to decide upon questions of skilJ, i. 68. 
on what grounds of belief they must depend, i. 13. 
practice as to advising, i. 472. . 
are the legal judges as to probabilities, i. 474. 
advantages derived from the institution, ib. 
how far limited by rules of law, i. 475. 
bound by all legal presumptions" ib. 
by estoppels, when, i. 477. 
must decide on theevidencp., not on private knoll'ledge, ib. 
trial by, observations 011, i. 427. 
advantages of, i. 474. 
duty of, ib. 
how far restrained by law, i. 476. 
bound by legal rules, i. 477. . 
not bound by estoppels, when, i. 227. 295. 
to judge of the credit due to the whole, or part of any particular 

statement, i. 361. 
mistake, motion for new trial on ground of, i. 470. 

JUSTICE OF THE PEACE, 
proof of being, ii. 218.· . 
has no authority to promise a pardon, ii. 11. 

JUSTICES, ii. 422. 

• 

proof of notice of action, ib. 
·notice when necessary, ib. 
proof service, ii. 423. 
form of notice, ib. 
indorsement on, ib. 
time of the notice, ii. 424. 
commencement of action, ib. 

cause of action, ii. 425. 
in case of quashed conviction, ib. 

• 

stat. 43 G. 3, c. 141, ib. 
form of action when the conviction has been quashed, ii. 426. 
evidence by magistrates in defence, ib. 

stat. 21 J. 1, c. 12, S. 5, ib • 
action local, ib. 
defence, under the general issue, ib. 

defence bl' under a conviction, ii.427· 
conviction, when a bar, ii. 427, 428, 429. 
must be valid on the face of it, ii. 426. 
when insufficient, ib. 
want of jurisdiction, Ii. 427. 
special jurisdiction, how limited, ib. 

as to place, ib. 
person, ib. 
subject matter, ib. 

conclusive, as to what facts, ii. 426,427, 428. 
proof of the conviction, ii. 429. 
time of drawing up, ii. 431. 
want of form, effect of, ib. 
regularity of previous proceedings, ii. 429' 
should apl1car on the conviction, ib. 

I.l 

• 

• 

• • 

• 

• 

• 

• 
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IN DE X. 

JUSTICES ,·continued. 
evidence in answer to, ii. 432,433. 
justification under a commitment, ii. 422. 
tender of amends, ii.433. 
defence hy a constable under a warrant, ii. 433, 434. 
IItat. 24. G. 2, C, 44, ib. 
provisions of the statute, ib. 
proof of warrant, ii. 34, 35, 36. 
requisites to the validity of a 'Warrant, ii. 434. 
of acting in obedience,.&c., ib. 
illegal execution of, ii. 4340435· 
execution of search-warrant. ii. 435. 

• •• 
CXUl 

proof by plaintiff, where tnf) constable has acted in obedience, 
&c. ii. 436,437' 

defence where the officer has not acted in obedience, &c. ii. 437. 
not liable where the justice has jurisdiction, and the warmnt 

per se valid, ib. 
secu.f, where the justice had no jurisdiction, ib. 
or where the warrant is manifestly illegal, ill. 
search-warrant, goods not found, ii. 438. 

by a constable who acts without warrant, ib. 
within the stat. 24 G. 2, Co 44, s. 8, ib. . 
also within the stat. 21 .J. 1, c. 12, F. 5, ib. 
when he may arrest without warrant, ii. 438" 43g. 

on charge made by another, ii. 439· 
on suspicion where no charge is made, ii. 439, 440. 

by one who directs a constable to arrest, ii. 440. 
by private person, without warrant, ii. 441. 
orders of removal by. ii. 733. 
proof of convictions by, i. 257. 

JUSTIFICATION, 
proof of, in an action for a libel, ii. 4io. 
on charge of homicide, ii. 522. 
unuer process of law, ib. 
self-defence, ii. 523. 
in trespass'llea of, ii. 824. 
partial proo , when sufficient, ib. 

KING, 
sign manllal of, effect of, i. 204. 

KING'S BEl\CH, 
books ill master's office, admissibility of, i. 209. 

KING'S BOOKS, 
when conclusive evidence, ii. 795. 

• 

KING'S PROCLAMATION. See Coin-Forgery'-Negligence'
Notice. 

when necessary to prove coin current, ii, 220. 
KNOWLEDGE, 

allegation of, when surplusage, i. 377. 
guilty, evidence of, ii. 337. 
of accessory, presumption as to, ii. 8. 
of counterfeit coin, ii. 221. 

• 

by acceptor that puyee was fictitiolls,.ii. 223. 
that bill will not be paid, equivalent to notice, when, ii. 165. 
ofHlegality precludes plaintiff from re<!overing, when, ii. 171. 

VOL. 1. 11 
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I,ADOUREHS, 
what are within the stat. 22 G. 3, c. 19, ii. 427. 

LACHES, 
effect of as to bill of exchange delivered without indorsement, 

ii. 185, 186. . 
discharge of liability on a bill by, ii. 174. 

LADING, 
bill of, stamp on, ii. 761. See Bill of Lading. 

LAND, 
title to chattel annexed to, ii.632. 

LANDLORD, 
proof of title by, ii. 2g8. 
of demise, ib. 
determination oflease, ii. 299. 

• 

title of may be disputed, when, ii. 857. 
title of, when it may be denied by tenant, ii. 716. 
proof of title of in ejectment, ii. 299. 
evidence of the demise, ib • 
determination of the lease, ib. 
time of entrv, ib . • • • •• notICe to qUIt, ll. 300. 
agreement to give up portion of demi:;ed land, &c. operates as 

a covenant, when, ii. 299. 
action by against sheriff for year's rent, ii. 748. 
cannot recover for money had and received from sheriff omitting 

to pay rent, &c., ii. 64. . 
of an iun, lien of, ii. 409. 

LAND-TAX, 
usage to compensate the off.going tenant variable, ii. 568. 
where tenant may claim to deduct payment of, ii. 717, 

LAPSE, 
title by, ii. 694-

LARCINY. 
particulars of proof, ii. 442. 
caption and asportation, ib. 
felonicc, ii. 443. 
ownership and possession, ii. 444. 
rule of law as to possession, ib. 
ownership, ib. 

of party described, ib. 
bailment to prisoner when available, i. 445. 
bailment hy wife, ib. 
bailment, effect of, ib. 
proof to defeat, ib. 
in case of mere servant, ii. 446. 
precedent felonious intent, ii. 447. 
determination of by tort, ii. 448. 

o .. 

variance, 11. 449. 
presumptive evidence of lareiny, ib. 

possession of stolen property, ii. 449, 450. 
force of the presumption, ii. 450. 
not conclusive, ib. 

.. 

when sufficient where the goods cannot be identified, iu. 
o 
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Y'NDEX. 

LARCUIY -·contillued. 
embezzlement. stat. 7 & 8 G.4, c. 29, s. 46, ii.450. 

particulars of proof, ib. 
identity of the goods or money, ih. 
receipt on account of the master, ib. 
proof of embezzlement, ib. 
accessories, ib. 

• •• variance, 11. 451, 452. 

LATENT AMBIGUITY, 
may be removed by extrinsic evidence, ii. 558. 
in the case of a will, ii. 925. 

LATENT DEFECT, 
action by reason of, ii. g03. 
in subject of sale, avoids the sale, when, ii. 883. 

LATITAT, 
suing Ollt of the, commencement of the action, when, ii. 424. 

LAW, 
ignorance of, does not excuse, ii. 68. 
mistake of law, money paid under, not recoverable, ih. 
presumption of, i. 446. 
questions of, are for the decision of the court, i. 447. 
foreign, proof ot~ i. 248. 

LAW OF EVIDENCE, 
its relation to the system of English law, i. 1. 

L!\ W AND FACT, 
questions of law, i. 447. 
jury tG find facts, and not mere evidence, i. 448. 
distinction between law and fact, i. 449. 
in case of general technical inference, i. 450. 
of reasonable time, probable cause, &c., i. 45'2. 
general technical terms, why allowed, ib. 

they involve law as well as fact, ib. 
reasonable time when a question of law, i. 454. 

when of fact, ib. 
notice of dishonour of bill, ib. 

cxv 

when a quel:ition of law, when of fact, ib. 
in wha, cases the legal conclusion depends on the conclusion in 

fact. i. 455. 
grounds of decision in the absence of legal rules, ib. 
reasonable time, &c. is not in the abstract a question of mere law 

or of mere fact, i. 456. 
mixed questions of law and fact, i. 457. 

what are, ib. 
question as to the accuracy of the expression, ib. 
reasonable time, i. 459. 

illstancE'~ where it is a question of law, ib. 
of fact, ib. 

probable cause, ib. 
may be u pure question of law, i. 460 . 
may depend on an inference of fnct, ib. 

fraud, i. 461. 
may be !l mere tIllcrstiol1 of law, ib. 

11 :l 

• 
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LAW AND FACT continued. 
or d~pend on fraud in fact, i. 461. 
malice ib. 
may be a mere question onaw. ib. 
or of mere fact, ib. 

negligence, i. 462. 
uSl1ullv a question of fact, ib. 

reputed ownership, ib. 
meaning of written instrument, ib. 

when to be inferred by the jury, ib. 

• • 

law and fact, why mixture of in an issue allowed, i. 3. 
law and fact comprilled in every issue, i. 3, 4. 
doubt whether particular question be of law or fact, i. 449. 
grounds of distinction, i. 450. 

• • 

due diligence, ii. 158. 
due diligence to discover indorser's place of abode, when a ques-

tion offact, ii. 16,1). 
reasonable caution in taking negotiable security, ii. 155. 
a qllestion of fact, when, ib. 
put in issue by traverse of fact, ii. 823. 
presumptions of, ii. 683. 

LAWS, 
are either substantive or adjective, i. 1. 
adjective are either preventive or remedial, i. 2. 

LEADING QUESTION. See Examination Witlless. 
rule a~ to, i. 149. 
when necessary, i. 150. 
when allowed, i. 151. 
may be put on cross-examination, i. 162. 
although the witness be favourable to the party cross· examining, 

ib. 

LEASE, 

• 

wlmt amounts to a, ii. 854. 
at will, provision of Statute of Frauds as to, ii. 342. 
terms of holding explicable by custom, when, ii. 260. 
one who has possession under a void lease may maintain trespass, 

ii. SU3 • 
acceptance ofhy assignees, what amounts to, ii. 131. 
effect of acceptance of by assignees of bankrupt, ib. 
delivery up by bankrupt of, ib. 
by infant, ii. 405. 
to an infant, affirmance of, ib. 
avoidance of, ib. 
stamp on, ii. 764 • 

LEATHER SEARCHERS, 
liable in trespass if they exceed their authority, ii. 4'27. 
trespassers in seizing leather sufficiently dried, H~ 811 • 

LEA VE AND LICENSE. See Trespass. 
proof, on issue of, ii. 828. . 

LEDGER BOOK, 
of Ecclesiastical Court, i. 256. 
proof by copy of, ib. 
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LEGACY, 
not recoverable by action, it 3~7. 

LEGAL EFFECT, 
proof according to, where sufficient, i. 402. 
allegation according to, sufficient on indictments, ib . 

• contracts, I. 402, 403. 

" CXVll 

variance from, in case of written instrument, i. 420,421, 422, 4~3. 

LEGAL OBLIGATION, 
implied promise. when founded on, ii. 58. 
a husband is not obliged to maintain his wife's children by a for

mer hU3band, ii. 397. 

LEGAL PRESUMPTION, 
nature and effect of, ii. 673. 

LEGAL PIWCEEDING, 
notice when essential to its validity, ii. 532. 

LEGAL PROCESS, 
justification under, ii. 810. 

LEGALITY, 
of contract, ii. 49. 
when it vitiates the contract, ii. 49, 50. 

LEGATEE. See Will. 
LEGITIMACY, 

of child born in matrimony, proofs and presumptions as to, ii. 136, 
137, 138• 

LETTER. See Post-mark. 
proof on indictment for stealing, ii. 219. 
cross-examination as to contents of, i. 173. 

LETTERS OF ADMINISTRATION. See Executor. 

LETTERS PATENT, 
must be produced, when, ii. 2. 

LEVANCY AND COUCHANCY, 
actual, when to be proved, ii. 225. 
when incident, ii. 228. 
divisibility of allegation, ii. 718. 

LEV ANT AND COUCHANT. See Common. 
cattle, claim of common for, ii. 224. 
what are, ib. 
proof of being, ii..2:40 2.25• .•. .. 
whole of' plea claImmg nght for cattle may be put 10 Issue, 11.227. 
proof under plea of, ib. 
justification, onus prohandi, ii. 228. 
partial proof, effect of, ib. 

LEX LOCI, 
recognized by the law of England, ii. 3i7. 

LEX MERCATORIA, 
branch of general law of England, ii. 25']. 

ha 
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LIBEL AND SLANDER, 
proof. in civil action, particulars of, ii. 452. 

fact of publication, ib. . 
of the words, &c., ib. 
variance, ib. 

publication of the libel, ii. 454. 
in general, ib 
by an agent, ii. 455. . 
in particular county, ii. 455,456,457, 
admission, ii. 456. 
in case of newspaper, ii. 457. 
stat. 38 G. 3, c. 88, ii. 458. . .. 
variance, 11. 459. 
proof of averments, ib. 

character, ii. 459, 460. 
of attorney, physician, &c., ib. 
proof, when unnecessary, ii. 460. 
colloquium, ib. 
innuendos, ii. 461. 

evidence of malice, ib. 
from the contents, ib. 
from extrinsic circumstances, ii. 46\1. 
claim of title to land, ib. 
character of servant, ib. 
communication by party interested, ii. 463. 
by way of admonition, &c., ib. 
criticism, ib. 
occasion of speaking but colourable, ii. 464. 
unnecessary publication, ib. 
falsity of the communication, ib. 
collateral proof of malice, ii. 465. 
publication of other libels, ib. 
speaking of other slander, ib. 
their truth may be proved by the defendant, ib. 

damages, ib . 
special damage, ib. 
evidence of, not admissible unless it be averred, ii. 466. 
loss of marriage, ib. 

of customers, ib. 
preveution of sales, ib .. 
general loss of profits, ib. 
connection between the injury and the special damage, ib. 

evidence in defence, ii. 467. 
under the general issue, ib. 
of circumstances connected with the libel, ib. 
publication in course of duty, :'>. 
as a member of parliament, ib. 
judge or juror, ib. 
petitioner, ib. 
counsel, ib. 
report of judicial proceedings, &c., ii. 468. 
publication procured by contrivance, ib. 
accord and satisfaction, ii. 4{;!j. 
evidence in mitigation, ib. 

• 
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LIBEL AND SLANDEH conti71ucd. 
justification, ii. 470. 
hearsay, ii. 471. 

indictment, particulars of proof~ ib. 
publication. ib. 
malice, ib. 
proofin defence, ii. 472. 
stat. 32 G. 3, c.60, ib. 
effect of this stat., ib. 

variance from averments in action, i. 386. 
meaning of a question of fact, when, i. 462. 

LIBERARI FECI, 
an estoppel, when. ii. 295. 

LIBERTY. 

• 
CXIX 

• 

of hawking to grantor and heirs reserved in grant, operates as 
a grant, ii. 367. 

LIBERUM TENEMENTUM, 
object of the plea, ii. 820. 
election of defendant on issue joined 011, ib. 
divisibility of the plea, ib. 
plea of, when necessary to compel a n(.lv assignment, ii. 825. 

LICENCE, 
plea of, ii. 824. 
proof on issut:; on plea of, ii. 828. 
m law, what, lb. 
must be specially replied when, ib. 
effect of licence as an authority, ib. 
for pleasure or for profit, ib. 
distinction between them, ib. 
from Crown, secondary evidence ot~ i. 344. 
to legalize a particular voyage, proof of, ii. 640' 
to trade, proof of search tor in case of loss, i. 339. 
by lord of manor to fish, ii. 242. 
to inclose common, presumptive evidence of, ii. 226. 
ancient, to fish, admissible. i. 67. 
of pope, evidence to prove an impropriation, i. 204. 
essential to create title to recover, ii. 64. 
secus, in case of donation, ii, 64, 65. 
public, 

under the king's sign manual, i. 9.04. 
of the pope, ib. 
when admissible, i. 204. 
copy whether admissible, ib. 
book of licensing officer of entry of stage. coach 110t evidence to 

prove ownership, i. 2]0. . 
for prisoner's discharge, evidence of, i. 204. 
of pope, ib. 

of what evidence, ib. 

LIEN, .. 
express agreement, II. 473. 

notice of terms, ib. 
presumptive evidence ot; ih. 

114 
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LIEN continued. 
6enernl usage of trade, ii. 473. 
of a workman, i. 474. 

right of, when a defence in action of trover, ii. 846. 
waver of, ib. 
proof ot' tender to relieve goods from, ii. 781. 
on bill of exchange for advances, ii. 724. 

LIGHTS, 
obstruction Qf. See IV illao'Ws, ii. 938. . 
proof of right to, ii. j39· 541. 
presumptive evidence of grant of, ii. 669. 

LIMITATIONS, 
stat. 21 Jac. 1, c. 16, 8. 1, ii.475. 
right o( entry within twenty years, ib. 

adverse possession, ib. 
for the jury, ib. 

debt, when barred by, ib. 
issue of nOll accrevit, &c., ii. 476. 

proof on whom incumbent, ib. 
commencement of action, ib. 
cause of action, ii. 477. 

in trespass, ib. 
negligence, ib. 
slander, ib. 
thing done, &c., ib. 
promises, i. 478. 
money lent, ib. 
promissory note, ib. 

• 

in case of factor for not accounting, ib. 
special damage, ib. 
cutting down trees, i. 479. 

replication of promise wit\Jin six years, ib. 
admission of debt, ib. 
presumption raised by tbe stat, ib. 
acknowledgment, ib • 
provisions of the stat. 6 G. 4, c. 14, s. 1, ii. 481. 
on oral promise insufficient, ib-

• 

even when made previous to the passing the act, ib. 
the promise must be express, or amount to a c1~ar admission of 

a still subsisting liability, ii. 482. 
a question for the jury where the words are ambiguous, ib. 
circumstances to be proved in avoidallce of the stat., ib. 
existence of the debt, ib. 
admission of existence, and that it is unsatisfied, ib. 
allegation of discharge (In fhlse grounds. ib. 

evidence to falsify, when admissible, ib. 
denial of debt, admitting the receipt of the money, ib. 
acknowledgment by one of several, ii. 483. 

ground of admitting, ib. 
SUbsequent promise, agreement of with the original promise, 

ii. 484. 
mutual accounts, ib. 
tlisubility, ii. 485. 
ill case of set-oft; ib • 

• 
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LIMITATIONS continued. 
by statute, 

in case of writ of right, ii. 668. 

• 
CXXI 

• 

mort d' ancester and action possessory on pOl:lsessioll of ancestor, 
ii. 668, 66g. . 

on plaintiff's own seisin, ii. 669. 
to writ of formedon, ib. 
of penal a::tion, ii. 618. 
statute of, when a defence in an action for use and occupation, 

ii.860. . 
of action, from what time imputed, ii. 425. 
in trespass, ib. 
trover, ib. 
statute of, must be pleaded in an action on the case, ii. 212. 

must be replied to plea of set-off, ii. 726. . 
LIQUIDATED DAMAGES, 

stipulation for, construction of, ii. 620 J 

LIVERY, 
proof of, ii. 275. 
in fact to be presumed, when, ii, 659. 

LLOYD'S BOOKS. See Policy. 
LOAN, • 

conventional lending, ii. 62. 
LOCAL CUSTOMS. See Customs. 
LOCALITY, 

of offences, ii. 246. 
of action at common law, ii. 249. 

LOG-BOOK, 
of man-of-war admissible, when, i. 208. 

LONDON. 
customs of, how ascertained, ii. 214. 
city of, books of, i. 193. 
books of city of, proveable by a copy, ib. 

LORD, 
right of by custom in diminution of common, ii. 227. 

LOSS, 
of ship, proofof, ii.641. 
presumptive evidence of, ii. 642. 
of goods, proof of, ii. 201. 
proof of amount, ii. 643. 

LOST BILL, • 
• 

rroof in action on, ii. 171. 
proof of value given, ib. 
of bill insufficient to prove in action on, ii. 185-

~OS'f DEED, 
proof of execution of, i. 336. 

of search for, ib. 

LOST INSTRUMENT, 
proof of stamp, i. 340. 

of execution of, ib. 
secondary evidence ot; i. 341. 

• • 

• 
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LOST INSTRUMENT· C07ltinued. 
by countemart, i. 3 ... 1. 

• • copy, I. 341, 342. 
• • registry, I. 342. 

chartulary, ib. 
by oral evidence, i. 340 . 344. 

LUNACY, 
finding of by coroner's inquest, effect of, i. 263. 
when a defence in a civil action, ii. 77. 

LUNATIC, 
provision as to marriage of, it 509. 
competency of, i. 91. 

MACHINE, 
patent, for. See Privilege. 

MAGISTRATE, 
evidence by, under the general issue, ii. 426. 
stat. oft J. 1, C. 12, S. 5, provisiolls of, ib. 
liable in case he exceed hiS )ut1Bdiction, ii. 42j. 
evidence to watl'ant conviction by, ii. 239. 
certificates by, of repair of road, ii. 214. 

MAGNITUDE, 
variance from, effect of, i. :;80, 381. 385. 

MAINTENANCE, 
separate of wife, when a defence to the husband, ii. 396. 

MALA FIDE, 
conduct in taking transfer of bill, ii. 155. 171. 

MALICE, 
a question of law, when, i. 461. 

of fact, when, ib. 
proof of, in case of murder, ii. 515. 
inference of law as to, ib. 
actual intention to destroy, proof of, ib. 
in maiming cattle, ii. 503. 
implied, when, ii.519. 
gross negligence equivalent to, ii. 526. 
constructive, what amounts to, ii. 516. 
evidence of, in case of arson, ii. 39. 

• 

proof of, in an action for a malicious prosecution, ii. 494. 
evidence to rebut, in an action for a malicious arrest, ii. 499. 
proofof, in an action for slander or libel, ii. 461. 
an inference of law, when, ib. ' 
proof of, in an indictment for a libel, ii. 471. 
legal sense of the term, ii. 486. 
malice in law, ii.487. 

fact, ii. 488. 
presumptions as to malice, ib. 
a question of fact, when, ib. 
in case of libel, ib. 

MALICIOUS ARREST. Sce 
MALICIOUS PROSECUTION, 

particulars of proof, ii. 489. 
prosecution by the defendant, ii. 4tlO • 

• 

, 
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MALICIOUS PROSECUTION cOlltinul'd. 
identity of plaintiff, ii. 490. 
variance as to the charge, ii. 491. 
acquittal, ib. 
malicious charge before a magistrate, ii. 492 •. 
probable cause, want of, ii. 492 , 493. 
when a question of law, ib. 
when of fact, ib. 
proof of' mere acquittal not sufficient, ii. 493. 
proof of' malice. ii. 494. 
damages, ii. 496. 

costs to be estimated as between attorney and client, ib. 
malicious arrest, ii. 497. 

proof of the arrest, ib. 
determination of' the action, ib. 
variance, ii. 498. 
malice, ib. 
damage, ii. 499. . 
defen~e, ib. 

MALICIOUS INJURIES, 
indictment under the stat. 9 G.4, c. 31, S, 12, ii. 500. 

maliciously cutting. &c .• ib. 
intention, a question f(lr the jury, ib. 
evidence of intent, ii. 501. 
variance, ib. 
indictment for administering poison to a woman quick with 

child, ib. 
indictment for maiming cattle, ii. 502. 
proof of malice, ib. 

MALICIOUS TRESPASS, 
act of, ii. 831. 

MAL· PERFORMANCE, 
of contract, where evidence in reduction of damages, ii. 8ig. 
of contract, when a defence, ii. 78. 

MAI.UM IN SE, 
distinction between, and malum prohibitum, ii. 73. 

MAN-OF.WAR, 
log-book of, admissibility of, i. lZ08. 

MANDAMUS, 
not granted to justice to compel production of deposition, i. 276. 

MANNER, 
of giving testimony, observations on the, i. 481. 
to be estimated by the jury, i. 461. 

MANOR, 
evidence to prove a manor, ii. 502, [;')3. 

by reputation, ib. 
of ancient, demesne, ii. 503. 
proof by muniments of'manor, ib. 
proof of manorial rights, ii. 503, 504. 
presumption as to an inclosure by a tenant, ii. 503. 
\'uriance in proof of manor, ii. 504. 
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MANOR-co7itinued. . 
evidence to prove nuture of tenure, ii. !l4!l. 
where landil are held according to the custom of husbandry, ib. 
title to, cannot be inquired into on an information under the 

game laws, ii. 364. 
evidence of title to, ii. 364, 365. 
custom of, ii. !l59. . 
custom of, when evidenced by custom of another, ii. !l4!l. 
lord of, not necesllarily entitled to a court, ii. 365. 
proof of, by reputation, ii. !l4!l. 

MANOR COURT, 
rolls of, evidence of custom, ii. !l41. 

MANURE, 
taking of, action for, ii. !l!l6. 

MAP. See Survey. 
of private ,estate, when admissible, i. 304. 

MARINER'S WAGES, 
action for, ii. 94!l. 
liability of owners, ib. 

MARK. See Hand.writing. 
MARKET, , 

proof of right to hold, ii. 539. 

MARKET OVERT, 
proof of sale in, ii. 894. 

MARRIAGE, 

, 

jurisdiction in questions of marriage, ii. 504, 505. 
evidence of marriage in fact, ii. 505. 
by the register, ib. 

in parish church, ib. 
chapel, ii. 506. 
registration not essential, ib. 
publication of banns, ib. 
variance as to names of parties, ib. 
marriage by licence, ii. 507. 
consent in case of minor, ib. 
provisions of stat. 3 G.lh c. 75, ib. 

4 G. 4, C.76, ii. 508. 
residence, ii. 508. 
marriage in foreign country, ii. 509. 
evidence in avoidance, ib. 

lunacy, ib. 
stat. 15 G. !Z, c. 30 ib. 

man'iages beyond seas, ib. 
judgments in ecclesiastical courts, ii. 510, 511. 

effect of, ib. 
presumptive evidence of, ii. 510. 
action for breach of promise of marriage, ii. 511. 

proof of promise, ib. 
general promise, ib. 
refusal to marry, ib. 
evidence in defence, ib. 

• 

admission of, not evidence in action for adultery,ii. 251. 

• 

, 
• 

• 
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MARRIAGE-continued. 
registry of. See ~rim. Can. . Polygam.'1: 

books of fleet prIson not eVIdence of, Ii. 206. 
of dissenting meeting-house. ib. 

identity of parties not proved by the register, ib. 

cxxv 

proof of nullity of, ib. . 
in fact must be proved on an indictment for bigan,y, ii. 653. 
proof in action for adultery, ii. 251. 
certificate by bishop, ii. 213. 
laws of all christian countries as to, recognized by the law of 

England, ii. 376. 
evidence and eflect of marriage in Scotland, ib. 
when disprovable to show bastardy, ii. 138. 

MARRIAGE ACT, 
26 G. 2, c. 33, s. 14, provisions of as to registers, i. 205. 

MARRY. 
promise to marry not within the Statute of Frauds, ii. 347. 

MARY, SAINT, 
nunnery of, survey of possessions of, i. 200. 

MASTER, 
of King's Bench, rroofby books of, i. 20g. 
when bound by the act of his servant, ii. 34 .. 
not in case of trespass by the servant, ib. 
proof of authority by, ii. 32, 33, 34. 

MATERIAL EVIDENCE, 
proof of, ii. 826. See Venue. 

MATERIALITY, 
of'matter sworn, proof of on trial for perjury, ii. 626. 

MATERIALS, 
wrongfully annexed to the freehold, the property of the owner of 

the freehold, ii. 632. 
MEANS, 

of obtaining evidence, no objection to the evidence itself, ii. 11. 

MEANS AND MANNER, 
of trying, ii. 2 10. 

MEASURE OF EVIDENCE, 
how far the law interferes as to, i. 443 • 

MEDIA TE EVIDENCE, 
kinds of, i. 35. 
confession by a party, ib. 
declaration accompanying an act, i. a6. 
principle of admission, ib. 
mediate secondary evidence, ib. 

excluded. when, i. 37 to 43. 
in what cases admissible, i. 43. 

MEDIATE TESTIMONY, 
when admissible, i. !!g. 
general reputation, ib. 
under what limitations receivable, i. 32. 
secondary testimony, 

• 
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MEDIATE TESTIMONY ,-contblued. 
declarations and entries. by deceased persons against their in. 

terest. i. 45. 
by deceased tenants, i. 4.6. 

MEMORANDUM, 
may be referred to refresh the memory, i. 154. 
when it must be given in evidence, ib. 
to refresh memory need not be contemporary with the fnct, 

i. 154, 155. 
of agreement when valid within the Statute of FJ'auds, ii. 350. 
what sufficient within the statute, ii. 350, 351. 

MEMORANDUM ON RECORD, 
in procee~irlg by bill in the King's Bench, what tl~rm, ii. 784. 

by original or in the Common Pleae, ib. 

MEMORIAL. See Annuit.1J' 
MEMORY, ' 

of witness may be refreshed, how, i. 154. 
MERCA NTILECONTRACT, 

admissibility of parol evidence to ,explain, ii. 565. 
MERCANTILE CUSTOMS, 

parcel of common law, ii. 257. 
MERCANTILE INSTRUMENT, 

construction of, ii. 633. 
MERCHANTS, 

custom of, ii. 257, 258. See Custom. 
MERE LAW, 

presumption of, ii. 682. 
MERGER, 

of parol contract, doctrine of, ii. 78. 
evidence under ?lon-assumpsit, ii. 77, 78. 
of civil action in felony, h. 818. 

~fESNE PROCESS. See Sherfif. 
MESNE PROFITS. See Ejectment. 
MESSUAGE, 

includes land, when, ii. 224. 

MIDWfL"E, 
entry by, ii. 312. 

MILL, 
ri6ht of water to. See Tfatercolll'ses, ii gog. 

MILLED MONEY, 
what, ii. 221. 

MINERALS, 
proof of title to, ii. 835. 

MINES, 
ejectment for, evidence in, ii. 290. 

MINISTERS' ACCOUNTS, 
evidence when, ii. 795. 

MINOR, 
proof of marriage of, ii. 507. See bYalll. 

• 

• 

• 
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MIRACLE, 
Mr. Hume's doctrine on the subject of miracles considered, 

• 
J·490 • 

MISDEMEANOR, 
compounding of, illegal, when, ii. 173. See tit. Illegality. 

MISFEASANCE, 
action founded on, maintainable against oue of several, ii. ~Ol. 
carrier liable for, though the contract be vitiated by fraud, ii. 206. 

MISJOINDER, 
of plaintiffs, effect of, ii. 45. 

MISNOMER, 
effect of, as to variance, i. 419. 
when material, i. 430, 431. 
must be pleaded in abatement, when, ii. 412. 

when not, ii. 512. 
plea of, in abatement, ii. 2. 
of corporation, i. 411. 
of persons, i. 412, 413, 414. 
of parties to a deed, i,413. 
how taken advantage of, i. 414. 

MIS·SPELLING, 
constitutes variance, when, i. 425. 

M[STAKE, 
• 

proof to show, when admissible, ii. 146. 
acceptance of bill of exchange by, ib. 
in written instrumen t may be proved by extrinsic evidence" 

ii. 556. 
when evidence to impeach a receipt, ii. 702. 
in particulars not material, unless it may have misled, ii. 81. 
correction of does not render new stamp ned essary, ii. 178. 
alteration of does not render new stamp necessary, when, ii. 767. 
action for money paid under, ii. 66, 67. 
does not lie, when, ii. 67' 
must be mistake off act, ib. 
not of law, ii. 67, 68. 
does not excuse a trespass, ii. 817. 
ship taken as prize and acquitted, false imprisonment not main

tainable, ii. 817. 
or misdirection of judge, motion for new trial on ground of, i. 468. 

MITIGATION, 
in trespass, ii. 818. 
matters pleadable in bar inadmissible under the general issue, ib. 
evidence in, in action for a libel, ii. 469. 

MIXED QUESTION, 
oflaw and fact, meaning of, i. 457. 

MODUS. See Tithes. 
proof of discharge by, ii. 794. 

MONASTERY, DISSOLVED, 
proof that lands belonged to, ii. 797 • 

• 
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,. -" , MONEY, I ; " ," , 

recovered by Jegal process, nction does not lie for, ii, 71,' . ; : 
in hands of agent, may be followed, when, ii. 513. "" 
although changed by purchase of chattel, ib. ,', 
variance from allegation of, i. 43+. 

, 

MONEY HAD AND RECEIVED. See Assumpsit; ii. 62. 
proof of actual receipt, ib. ' , ;" . 
constructive receipt, ii. 58. 62. 328. ' ' 
conventional receipt, ii. 62. 
receipt of provincial notes, ib. 
by one of several, ii. 62, 63. 
bv giving r.redit, ii. 62. 

, 

, 
, 

'. '. ' , ... 
, 

" 

, I _ 

receipt of by agent, ii. 35. 63. " .' ',<" 
revocation of order for payment of, ii. 63. , I" ,. • 

admission of receipt of, ib. " .,' ',';, Ij"'" 

presumptive evidence of receipt of, ii.G3. 726. " .. , ;;, ,. ': 
proof of agteement to pay money received, ii. 64. "",' 
action for, not maintainable without pritJity, when, ib. t ,~ , ", : .. ;." 

action for, on failure of consideration, ii. 6g. ' ' , \ " .. i),', 
action for, when maintainable on breach of co?tra~t of sa~e_ !~'~~7t!l 
on ~reac~ of contract by a vendee may be mamtamep."bY,#W,V,rm-

clpal, lb. ' " , ; '.. ' 
cannot be maintained by agent, when, ib. , ,:,",::; ,. 
by assigne~ of bankrupt, when. the. action, lies, ii., ~ .. i'i:, ""~: 
does not he to recover the difference in "alue of goods f1,'audu o 

lently sold by the bankrupt, ib. ", ",:.1, 

'when maintainable by vendee or goods, ii .. 894.,., ;'.'" ", 
vendee cannot rec~ver price pm~ as on failure of ~OlW~~r~~lon by 

means of def~ct In the goods, lb. ..' ,; " .. ,i; ;1 

by party to a bill to the usc of the holder, u. 1841, '" ii,' I " _, 

action for does not lie where the contract is still QP,~,!l,)i~:i~. ' 
nor for money recovered by legal process, ib.: '-,,1 (I, ';-";;'(11 
purchaser oI,l b!,each of contract cannot recm~e):' W0f,i~ !t'mn ,\the 

money paid, 11. 867. , " ,_ "I,d"" 
does not lie for rent against one who claims title,ii ... o/i.',:',Ji:,::: 
sheriff liable for, when, ii. 746., '," , .';II\o.! 

MONEY LENT, 
action for, ii. 61. 
proof of loan, ib. 
by medium of agent, ib. 

, 

'\;'",1- 'I' . " ' I •• 

, 

• , .' 'll: 1~"~)' 

, ' , , 

, , 
, ,.. ". 

'.' ')1" :, . .' ., 

MONEY PAID. See Assumpsit. " , '/;' ~ ''',' \ ,I"i" 
proof of payment, ii. 57. ,,, '''''''J,''';!' 

of request, ii.58. ' ' ".:, :"'\' ,,', 
when implied, ib. ' '" ': "::'1 
payment under compulsion, ii. 59" " -; ~" I' i 

111 an illegal transaction, ii. 60. . , L, , ' 

amount recoverable, ii. 58. ,,: ," ,i) /': 

indorsee who Pll;Ys .~art of bill may recover froill" ,~h~' lice,eptor as 
for money paid, 11. 1M. , ' _",':" J., , 

in course of illegal transaction may 'beisf,o,Ppcd wliilWif/ 'transitu 
ii.73. - "" :)' t • . 1\~··' !fj ",:",'''''' 

costs of suit recoverable as, when, ii. '184.; 'I,', \ ',' :/", "" 
contrary to law devised for protection ofllartyis recoverable, ii. 72. 

, 

, 

, .. 



IN DE X. 

MONEY PAID INTO COURT. 
payment of, efFect of, ii. 600. 
operates by way of admission. when, ib. 
cannot be recovered back, ii. 603. 

MONEY WON AT PLAY, 
assault on account of, ii. 42. 

MONTH. See Time. 
MORAL OBLIGATION, 

when. a sufficient considers.tion to support a promise, ii. 54. 
promise must be express, lb. 

MORTGAGEE. See Ejectment. 
of tolls, ejectment by, ii. 307. 
evidence by, in ejectment, ib. 

MORTG AGOR, 
warranty of title by, ii. 70. 
eannot defeat mortgagee's title, ii. 293. 

MOTIVE, 
variance from allegation of, i. 418. 

MURDER, 
definition of, ii. 513. 
evidence of the killing, ib. 

proof of the death, ib. 
must be direct and positive, ib. 
proof of the cause of the death, ii. 514. 

. connection of the act with the death, ii. 514, 515. 
proof of malice, ii. 515. 
kinds of malice, ib. 
malice in fact, ib. 
actual intention to destroy or injure, ib. 
negligence, ii. 516.· 
malice in law, ib. 

killing by accident, ii. 517. 
negligence in lawful business, ii. 517. 
malice resulting from legal situation, ii. 518. 

officers, of justice, ib. 
authority under warrant, ib. 

without warrant, ii. 519. 
arrest by private person, ib. 

notice, proof of, ib. 
breaking of outward doors, ii. 520. 

evidence of homicide, ~1J the prisoller, ib. 
presumptive evid.ence o~.guiIt, ib. 

. eVidence for the prisoner, 11. 522. 
justification, ib. 

process of law, ib. 
self defence, ii. 523. 

excuse, ib. 
extenuation, ib. 

VOL. I. 

provocation, ib. .. 
tres aSB to property, 11. 525. 

fighting in eat of blood, ib. 
accessories, ii. 526. 

• z 
• 

• 

• 

• 
CXXIX 

• 

• -
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MUSIC, ~ 1:': ':'.)!j~~~, ~" 
piracy of, ii. 689. . ;, .. : 

MUTINY ACT, .. 
provisions of as to soldier's affidavit of place of settlement,ii. 315. 
examination under, i. 204. ' . , 

MUTUAL ACCOUNTS, 
excepted, whcn, from Statute of Limitations, ii. 484. 

MUTUAL CREDIT, 
what within Statute of Bankruptcy, ii. 725. 
with broker, ii. 124. 
in casc of bankruptcy, what recoverable under, ii. 1"23. 
proof undel' the statute, ii. 123, 124. . 

I\lUTUAL DEBTS, 
stat. 8 G. 2, c. 2'h as to setting off, ii. 726. . 

MUTUALITY,.. ' 
when essential to admissibility of evidence, i. 220, 221. 

NAME. See Misllomer. 
variance from allegation of, i. 399.411. 419. 
variance as to, when material, i. 430. 

, 

, 

• , 

, , . , 

• 

; , 

marriage under false name, effect of, ii. 50 7. . I' 
mistake of, when ground of plea in abatement, ii. .512 ... ,. . , . 
peer, by what name he should sue, ii. 51 a. , ',,,., ., 

, 

NATURAL CONSEQUENCE, 
of an act cogent evidence to infer intention, ii.417. ';':' ." 1 ,,' 

, . - . 
NATURAL PRESIJMPTIONS, . .' 

what, as distinguished from artificial, ii. 084' '. ,',,",',~ , 
. : ~ 

NATURAL SOURCES, " "':!" 
of evidence, i. 13, 14. " .. ) :f,:, 

, 

NAVIGABLE RIVER, .' i!1(, (I~ 
evidence of being one, ii. 912• . ,'I :~'Ii h" 

" , ... . , \ . . . , ' , 
NAVIGATION, .. :'l ,,' 

public right of, how it may be extingllished, ii. 912. " 
., "'," . .' (' . , 

NAVY OFFICE, ' . 
.' . , 

register of, evidence, when, i. 208. ' 

NECESSARIES, 
supplied to wife, what are, ii. 394. 

NECESSITY, , 

, .. 

, . , 
• 

testimony of wife when admissible on the principle of, ii., 40)4. 
admission of witness from, i. 120. " ,. . 
proof of goods thrown overboard from, n defence hl action of tro-

ver, ii. 847. . . 

NEGATIVE EVIDENCE, . ' 
how affected by the rule that the best sball be produced, ~. 439. 
proof of, when incumbent on the party nlleging, 'i. 363. ' 

NEGLIGENCE, . 
action for, ii. 526. 
particulars of proof, ib. 
contract or unclertaking, ii. 526, 527. . .. 
gratUitous agent, II. 527. 

• 



r N D EX. 

NEGLIGENCE cor/till/ted. 
undertaking for reward, ii. 527. 
a question off act, ii. 528. 462. 
damages, ii. 528. 

, 
, , 

, 

chxi 

, " , 

in performance of work agreed for at a stipulated price" when 
a defence, ii. 641. 945. 946. , 

aII:gatioll of per quod, &c., variance as to, immaterial, when, 
J·417· 

effect of, as to civil liability, ii. 67. 
where negligence is imputable to both parties, ib. 
by an attorney, proof of, ii. 82. 
what sufficient to E!upport an action, ib. 
where he acts for both parties ib. 
responsibility for stating his own conclusions, ib. 
immaterial, when, ii. 82, 83. 
ground of action when, ii. 67. See Assumpsit. 
action for, on injury arising from, ii. 532. 
gross, furty liable fOI', independently of contract, ii. 205. 
in carrier of persons, evidence of, ii. 208. 
limitation of action for, ii. 477. 

, 
, , bar to an action by an attorney, when, ii. 82. 

evidence of, to constitute felonious homicide, ii. 516. , 

NE UNQUES EXECUTOR, 
proof under plea of, ii. 320. 

NEW ASSIGNMENT, 

, , 

when necessary in trespass, ii. 820. 
unllecessary to admit evidence to defeat a special justification not 

supported by facts, ii. 825. ' " 
when unnecessary in general, ib. ' , ", .. 
waives trespasses in places mentioned in the bar, ii. 82!). " 
on other occasions admits one trespass to be justified,ii. 880" , 
when unnecessary, ib. , 
when improper, ib. , 
of excess, ib. 

NEWSPAPER, 
evidence of being proprietor of, ii. 20. 

NEW TRIAL, 
grounds of, i. 468. 
mistake or mi&direction of judge, i. 469' 
in penal action, ib. 
waver of misdirection, ib. 
mistake of jury, i. 470. 
excessive damages, ib. ' ' 
after acquittal on indictment, 'i. 471. 
nonsuit, practice as to, ib. 

• • 

NICHOLAS (Pope). See SuTt·e!/. 

, 

, '. , , 

• • · '. , '.' · " 

, " , 

, 

, 
, 

• • •• , . 
" " 

, ' 

, ' , " 

" : """! 
, 

NIl. DEBET. See Debt. I <t, : " :,; .. 
evidence on, ii. 265. ;, ,;,,' J, 

general rule, ib. : '," ", .. ; " :;r, i 

NIL HABUIT IN TENEMENTis ' ,," ': "';:;'" 
not pleadable by tenant against l;is Iandlord,ii. 857: ' "" 

• 
12 
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NOLLE PROSEQUI, , , 

entry of by COlllllloner, ii. ~~S. " " ' , i"" • 

NON ACCESS. Sec Baslan(1J. 

NON-AGE, 
trial of, ii. 404. 

NON ASSUMPSIT. Sec As,wmjJ.\;f. 
proof on iR~l1e taken on, ii. 77. 
evidence under, in case of bill of el(change .• ii. log. 

NON CEPIT, 
evidence on. See nrplcrill, ii. 7'4. 

NON CO~1:POS, 
who is, ii. 9;)0. 

NON EST FACTUM. Sec nond. 
proof on issue of, ii. 270. 
evidence for the defendant, ii. 27'2, '273, 274. 

, 
'I,' '. , , 

, 

• : r' • • · , , . I . 

" 

, ' • 

, 

plea of, is not n general issue, ii. 7<J3. . ' 
under plea of, may be shown bond was taken after the return of 

the writ, ii. 87. , 
pIca of in covenant, ii. '246. , ' 

NON FEASANCE, ' 
docs not amount to n conversion, ii. 840. . 

NON-JOINDER, 
. of an assignee as plaintiff, ii. 120. • 

NON-RESIDENCE. See HcctOl·. . , , 
, ' 

proof in action for, ii. 21g. 711. 
, 'proof of being parson, ii, 20. 

NONSUIT, 
, , '. . 

practIce as to, I. 471. 

NON TENUIT, 
evidence on plea of, ii. 715, 7! G. 
evidence under plea of, ii. 717. 

NOTARY, 
certificate of, ii, 203. 

, 

, ., 
.' .,', I 

1 

·'L~.',: 

:, ,0,.,;' 
• , , 'i ~ 

. t: t 

· ... , , ., 

• 
, t ~. 

• 

· '.' . . , 
• • 

• 

, 
• · , , 

'. , · :. . 

, 

I\OTE OR MEMORANDUM, , . " ., .. j, :' 
of contract for goods, what sufficient within .the Statute of 

Frauds, ii. 355. 

NOTICE, 
general rules as to, ii. 5'29. 
as to the laws of the realm, ib. ' 

• • 
,., ',' . I ~ , • 

· , , " 
.. , 

" ,." 
• " . 
• 

ncts cO:1ccrning land, ib: . ,', 
every Tllan answerable at his peril for the I egnlityof his own 

net, ib. ' . " 
notice ofaet of forfeiture, essential when, ii. !P~9'" ,,::. 
one of several, notice t.o, effect of, ib.' " """''''.",/,'' 
under Act of Parliament, ib, . . . i,,' '",. i'i " 

when in general necesmry, ih.:<· '" •. "" 
what sufticient accordillg to the mlo in equity; ii. 530.' ;.~, " 
direct evidence of, ii.53!. . , ' '. ,""j '"" ',: I, 



... 
1 N D E X. CXXX\JI 

NOTICE cOIlfillllrd 
to produce a notice unneccs~ary, ii. 53U. 
extent, of the mIl', ih. 
when IlllnCccsr.nry, ih. 
proof of duplic.ltc notice, ii. 531. 
service ot~ ilJ. 

• 
, I' I 

proof of copy written at t.he same tillie, ill. 
must be intitlcd in the propel' rnURe. ib. 
where notice is alleged, not sufficicnt to prove cirClIIllstJtnCCIt in 

excuse, ib. 
pre5umptive evidence of, ib. 
recital III deed executed by the party, ih. 
from reading newspapcI', &c., il>. 
subscription of dced ns I!. witness, ih. 
not.ice essential to validity of I! decree, &c , ii. 5:P, 53:2. 
proof of possession by t,he mhrersnry, ib. 
legal notice ofndverse proceeding, ih. 
general and equitnble rule ns to, ib. 
notice to nn agent, when sufficient" ih. 

notice of disputing steps ofballkrllpte,v, ii. 53:1. 
, 'j iilsolveney, ib. 

dishonour of hill, ib. 
of vnlue given, ih. ' ' 
of distress, ib. " ' 

, 

of disputing the value of goods sold, ill. : . 
• 

• 

of robbery in action against the hundred, ib. , , 
and Bee IlII~b{lnrl and wtfc- Justices Par/Ill rs' !)JOli<7) qf 
Insurance Trcspass. '. . 

cflcet of gidng different llotiees, ii. '205. . 
of proceeding against a pnrty essential to a conviction, ii. 430. 
by cQmmissioners under Inclosure Act, when presumed to .have 

been given, ii. 85. . 
to the ander-sheriff's agent ill London not sufficient in an 'action 

against the sheriff, ii. 739. 
of bankruptcy to a corporation, what, ii. Ill). 
of bankruptcy, when material, ii. 118. 
of dishonour of a bill to a stranger is unnecessary, ii. 185. 
to what parties necessllry, ib. 
of dishonour of bill, ii. 158. 
from any party is sufficient, ib. 
of dishonour of bill need not be in writing, ii. 159. 
by the post, when sufficient, ib. 
of dishonour of bill supplied bv knowledge, ii. 165. 
in case of framer of accommodation bill, ib. 
of dishonour of hill, rule as to time of, i. 454. 

. 
• 

. '. 

, 

• 
, . 

, 
, 

" , . J ,. 

of dishonour of bill, excuse for not giving, ii. l()O. 
necessity for giving, when superseded, ii. 10Z.' . 
facts in excuse of. ill. action by indorsee agllinst indorser .of' bill, 

ii. 165. . . 
of dishonour, general princi(>le on which itis excuse", ib., 
of dishonour l>y indorsee of bill, ii. J G4· '. I '. 

to prove value given for bill of exchange, ii .. .155· ". , 
when necessary, ib. ..' " ,,' " .' ." 
of defect. in bill.;whcl) matcrifll, ill.' ,,' ," ",- '.- ,~.,;., ' ... 
of non.responsibility by a carrier, ii. :,:u31 204. .: ,., 

• 

I ;J 



• 
CXXX1.V IN DE X. 

NOTICE ' continlled., "'" ._.·TIIi.A :'1 !:I' 
to whom sufficient, ii. !l03. .' ' .. ; . l " ''''; .. I, i 

to principal where goods were delivered tobia 'agent, ib.· " 
by advertisement, when effectual, ii. !l04·' ' ",',,' ,j:" 
presumptive evidence of, ib. . " , .... 
to quit in ejectment, proof of, ii. 300. '. '_'; 
proof of in au action on a guarant,... ii. 371. ' . 
of set-ofF not evidence of a debt, Ii. 7!l7. ' . .," <. • 

to sherifF selling under an execution, of previous act of :bank-
ruptcy, ii. 116. 

of dissolution of partnership, proof of, ii. 590. 
of action in trespass, ii. 815. . , , ..' . 
of disputing the value of goods, &c., ii. 880. 
in case of warranty, ii. 880, 881. '. . , . 
to determine tenancy, evidence of custom as to, ii. !l59.· 
in trover, when ess~ntial to a conversion, ii. 841. 
to quit disproves prior trespass, ii. 816. 
to produce a document, i. 347. 
time of, ib. 
mode of giving, i. 347, 348. 
form of, ib. 
when unnecessary, i. 349, 350 • . 
of particulars on mdictment for barretry, ii. !ll5. , 
revocation, imports when, ii. 86. 

• 
• < • ( 

• '" ' 

'. ' 

. . '\ 

• 
• 

, , I' . • • 

• •• ' 'p' .->,.~, 

• 

NOTICE BY THE COURT, i. 444. . . 
general customs of the realm, i. 44.1' . 
artificial regulations prescribed by public authority. ib.' '. 
computation of time by the calendar, ib. 
known divisions of' the kingdom, i. 446. • 

public matters recited ill Acts of Parliament, ib. 
royal proclamations, ib. 
equitable objections to a title, ii. 865' 
matters of legal presumption, i. 446. 
a juror ought not to act on his own private knowledge; i. 447. 

NOTICE OF ACTION, . . ...... m actIOns agamgt Justices, 11.422. 
when necessary, ib. . " : 

• 

of action against commissioners and assignees under II. commission 
of bankrupt, ii. 124> 125. . 

when necessary in action' against tollgate keepers, ii. 66. . 

NOTING, 
of bill of exchange not known or distinguishable from protest, 

ii. 162. 

NUDUM PACTUM, 
promise by executor, when a, ii. 322.327. 

NUISANCE, 
to persons and personal propt·rty J ii. 53!l. 
particulars of proof, ib. . 
proof of the nuisance, ib. 

"_ .t t 

. . . \. 

• • • 

. " 
• , : ' . . .. \ 

. , '\ 

I • . . , 

• • 

• , . . 

" .. 

· , . , .' [ .' 

of the propel·ty, &c., ib. '.' . 
gencralruleoflaw,ii.532~ . ,'",. .. !",,;."" 
keeping mischievous animals, ji. 533. '. • .. :., " ! .,.! 1 i I" .' 
p~'JOr of the scientcr, ib. . .. I 'j' 

",,'1' • I. -"',!1j',, !f,t\ 



1 N DE X. cxxxv" 
, NUISANCE continued. " , . '. , . ~ , 

placing of spring.guns, ii. 533. 
negligence of coach-owner, ii. 534. 
wilful injury, ib. 
waiver of, ib. 

J 

, , , 

, ' 

negligence of agent, ib. . 

, 

where there is aninternicdiate agent, ii. 534, 535. 

, 

provisions of the Pilot. Act, 511 G. 3, c. 39, s. 30, ii.535, 536 • 
. liability of public commissioners, ii. 5:16. . 

of an occupier'<lf land f'.)r non.repair.offcnces,ib. 
damage, ib. 
evidence in defence, ii. 537 • 

. to real property, ib. 
particulars of proof, ii. 537, 538. 
variance, ii. 538. 
proof of incorporeal right, ib. 

presumptive evidence of, ii. 538, 539. 
in case of lights, ii. 539. 
market, ib. 
act of injury by the defendant, ii. 540. 
continuance of nuisance, ib. 
notice, when necessary, ib. 
damage, ii. 541. 
proof in defence, ib. . 

, 

" , 

., . , 

, , 

, " '1· -

'. ' \ .',· .. lr~l'· 

" 'r ~".P': 

• 
.• ;.:'1, ,f',rI"-

• 
•• ;', 1 I 1l ,r I 

1 \ • , , , . 
, 

, . , , 

evidence of, by way of admission, ii. 20. . . 
question of bridge when amounting to, 'ii. 190. ' . 
to ~eversionarr interest, ii. 720. ' • •• ,: " 
actIOn for agamst a canal company, proof necessary Ill, II. '9111 . 

. iI", • 

NULLUM TEMPUS OCCUHRIT ECCLESIlE, ' , 
a maxim of law, ii. 791. " ' 

NULLUM TEMPUS OCCURRIT REGI, 
application of the maxim, ii. 6711. 
grant presumable against the Crown, when, ib. 

. ' 

NUL TIEL RECORD, 
variance from ip allegation of name, i. 419. 

NUMBER, 

, 

, " ,of parties, variance as to, i. 417. ' 
effect of variance from, i. 380. , 
of witnesses, observations as to, i. 485. " 

• 

, , 

two required by the civil law, ib. , , " 
of witnesses, effect of in measuring the force of testimony; i. ~89.· 
.'. • 1 " 

OATH, 
obligation of, one great test of truth, i. 17. 21Z, 23. 
in what it cOllsis ts, i. 22. 

• 

"~,,,. 

'I " ., . 
.' ,.1 

who may be sworn, ib. 
form of the oath, i. 23.' , ,/! ;.' 

infamous witness cannot be sworn, i; .18.' ., , ., , ~'I ,,) 

interested witness, ib. " , ""',; 
must be a judicial oath, i. 24. " , ' , ;" ";: :"'11" 

this test excludes hearsay evidence, i; .24. 29· 38,:19, 4~· !., 
exceptions, reputation, &c., i. ~9"; '". ., .' .. , I,. 
traditionary dcclarations, i. 43. . ' . . , , 
affirmations of Quakcl's, i. 24. " ,.'" 

• 
I 4 

, 



• 
C~XXVl INDEX. 

OATil continucrT. . <" 

ill general esgential to cvidcnce, i. ~4, .'15. ' 
extends to peers, i. 'J!j. . 

children, ill .. 
wit.ncHses for prisoller~, iIJ. 
formerly otherwise, ib. 

, 

statutes re!lll~n~ .to '~i~nesscs for pris?ners, ib. 
must be 1I11 1111 III bu:a ell hi "jI,.il COIir;', Ill. 

!' r . , "'1" '" . 
• . ,. , . 

, '. • '. ." • • 

, · , 

Quaker, affirmation of, when allowcd, i. 24. ' 
competcncy, rcligious belicf, what qucstions t.o be askcd, i. 92. 
inlimt cxamIncd as to his competcney before he goes h~forc the 

grand jury, ii. 407. ' . . 
fjucstions to bc put to a witness prcvious to administering ao 

oath, i. 93. 
examination of child as to competency to takc nn oath, ib. 
course taken when incompetent from under age, i. 94. 
must be taken by a child, i. 25. 
confcssion of prisoncr made on, not reccivablc, ii. 9.!). 
1I1ultiplication of, in ancicnt timcs, i. 11. 

OBEDIENCE, 
" , ~,o, ,yarrant, proof of acting in, ii. 4.36. 

OBLIGATION, . 
lcgal promise implicd from, ii. 53. 

,moral, ii. 54. 
party bonnd without scaling, when, ii. 27], 

'. ,,:vnriance from allegation of, i. 442. 
OCCUPANT, 

of tencmcnt, declaration by, wIlen Ildmi~siblc, ii. 26. 
OCCUPATION, 

by lessee, an occupation by the lessor, ii. 853. 
ODO, 

bishop of Baieux, trial before, i. 7. 

• 

, . . , 

• • 

. , 
• • ," ' 

OFFICE 
title 'to, wIlen triable in act.ion for money had and received, ·ii. 64. 
saleable, passes under a commission of bankrupt, ii. 122. 

OFFICE COPY, 
admissible, when, i. 191. ii. 242. , 

, 
• 

• , . " , . 
of deposition admissible, when, i. 279. .' '.' . 
of rule, sufficient to prove order for making suhmission. t(l refer

ence a rule of court, ii. 85. , . , 
, .' , 

OFFICE, PUBLIC, • - I j , 

proof of serving, ii. 731. " .' 

OFFICER, PUBLIC, 
acting as agent, wh~n liable, ii. 35. . i' . • ,., . ;' ' : 

liability on contracts, iL 849- , '. ." "" .. 
, 

for acts of negligence, ii. 848, 8.1-9'" ..', i ....• i 
entry by deputy of, when admissible, i.1Z93. .,,,'., .. ' '.,' 
duty of, in executing a warrant, ii. 435, 436.'scc i Cvn.st(J.bfc. 
of justice, killing of, when murder,.jj, 51·g." :. ,:,." ,:, '. i . 

OFFICERS. See .Jl/,,~tii;es . Cdnsta'bles'£.t:"'" ! 'I<; t,",;, , .) .. . 
f ... . 'J'\ "'\11""'''1' 'jll' o excise, 11.542. ..' ". .',,' .. ' 

customs, &c., ib. \, I l:'J:'j»)\ ,', 

action against, ill. . ,," """ ': 



I '1t.. 'D'''' • "J.~: .• ~ J!. x. 
OFFICERS continued. ,. .. .. '.' -~\IT 1-. U 

notice of action, ii'54'l.:" , ',:1("" '. i·.,,\,~; ':,. 

authorized certificates by, when evidence, "., .'" "l':,t/ '. 

steward ofa court baron ajudicial officer, ii. 54~. 
• • 

OFFICIAL COMMUNICATIONS. See Libel. 

OLD WRITINGS. See 111struments of Evidence. 
, , .. 

.' 
• • 

OMISSION, 
, to plead matter, when conclusive, i. ~26. 

, .. , 

OMNIA RITE ESSE ACTA. 
. . of law, ii. 6li7. 

ONE Of SEVERAL, • 

• 

an act by, the act of all, when, ii.328. 
authority to bind the rest, ii. 143. 

• • 

admission by, ib. . . " 
partner's act or declaration of, when admissible against the rest, 

ii. 582. . . . .. I'" 

partner, admillsion by, ii. 587. . '. ". '!', 

promise .. by one of several indorsees, when evidence agai~~t, th~ 
rest, 11. 167. .' . 1 !.' " . ' '.e'-' 

executors, a release by, binds the rest, it 3~7. . .. ,. :: ,i 

discbarge by one of several assignees of a bankrupt1 effectual, 
when, ii. 12+': ' ",.! !'""'~ 

admission by one of several wrong.cfoers, when evidebce 'against 
the rest, iI. 813. . 'I'" (Xl,.' 

satisfaction to, effect of, ii. 58+ .. ' ,.' 
partners, fraud by, effect of, ib. . " !",' Ii, 
satisfaction to, a satisfaction to all, when, ii. 174,'. ; \.; ~. .' 
indorsers of bill, ib. : ) (U i 

creditors, tender to, ii, 780• . ' ",:,: i --

request to, ib. . i .' ...•. 

acceptance by, effect of, ii. 143. . '. .. ; . I . 

partners, acceptance by, ii. 169. . '." 
when binding on the rest, ib. . .,. '. 
indorsement by, ii.154. .' .' T li'F 
indorsers, promise by, ii. 167. .[ ! ,;' 

owners, demand of goods bY" ii. 844. . . . , '. '1 .: . ", 

.; ·notice·to; when sufficient, iI. 160. 180.529.' "., '" 
act by oQ,e of several, when binding, &c" ii. 80.' "', .r;; 

partners, effeet of the bankruptcy of one, ii, 584.! . J I' j , r .' ') I . ; .; " 
non.joinder of, effect of, ii. 585. . ,': •. j,l"':: 

may be found guilty in action for mjsfeasanc~ ii .. tJPf·. :!. I ') 1: ~" ,. 

ONUS PROBANDI" '. " ; ;.; :' I, I iJ 

lies on the party who alleges the affirmation, i .. 36~;· ,'! i;, d ,; I 
who has peculiar means of knowledge, i.'·363-" " . . I ";";' 
otherwise where the negative involves a criminal' pmis.sionrib. 
anl:i'ingeneriil, where the law'presumes'the'8ffirmativ'e, ib.,' 
on issue on plea in abatemenfj'h·36g.,fii.l',' :.·'''i:~ . I.iil·,!·! ., 

appeal against an order .of re~o;v~l" i~3(i9. '\ ,;, -' lH') IJ'.fU 
against an order of bastardy, lb. d., .., ... 1/,1, 

in account, ii. 16. ,',' '.' "~'II ' 

in replevin, ii. 714. ,";'." ,.d, ,. 



••• XXXV III ' I ND E X. 
".1'" OPINIONS, ' ,',' " ,", ",' ,!f 

on questions of skill and judgment, ii. 376.' ," " " " .. ," 
as to genuineness ofhilnd writing, when admhlsible, ib. " u,', 

, , 

ORAL EVIDENCE. See tit. 'Parol Eridence. . ',"" 
, 

priority of consideration, i. 76. : 
wh.~n admissible notwithstanding written evidence on same, point, 

11. 576. 
• 

of contract, when excluded, i. +101. 
of writing, admissible, when, ib. 

ORDEAL, 

• 
, 

, 

the abolition of the trial by, its effect on the trial by jury,i. 8. 
the trial by ordeal partly occasioned by inability', to decide by 

• • cIrcumstances, 1. 11. 
fell into ,disuse, when, i. 8. 

ORDER OF PROOF. See Onus Probandi. 
defendant when entited to begin, i. 368. " 
justification, i. 369. ' '" 
appeal, ib. ,~ 
where there are several pleas and issues, ib. , ' '; : 'f 
by different defendants, ib. ' , '" ' . .. ". . 

RDER 
' .1 I f. t o , "':' '" 

of LOrd Chancellor for superseding u commission, whethcradinis-
sible. ii. 497. '" 

of court, proof of, ii. 85. ' , 
of judge, proof of, i. 254. " 
of justices in settlement cases, effect of, i. 249. ii. 734. 
of justices when made corruptly, remedy against, ii. 428., ' 
form of prescribed by u statute must be used, when, ii,. 426~ , 
of justices, form of, ii. 431. . . " , 
should pursue the words of the statute, ii,. 431. ,,' :' 
for stopping a footway, ib. , , 
of justices to collect a composition in lieu of statute duty, wbat 

essential to, ii. '427. ' 
for payment of labourers' wages, ib. , " 
for wages, what essential to slie, ii. 428. . " , 
of sessions conclusive, when, ii. 432. " ' 
for goods evidence for vendee, when, although time and priee 

are not Itlentioned, ii. 576. ,: ' . , . . 

, 

ORDER OF COUNCIL, " ; ", ' 
recognition by"that particular plnces are in the possession of an 

enemy, is evidence of. the fact, ii. 900. , , ',..". 
, 

ORDINARY, -, ' , ' . . 
certificate by, effect .of,.i, .24L , •. , 
in cases of marriage and bastardy, i. 241, 242. . ", ,'" " 
proof of right to pew against the, ii, (j32., " '., : 
right to dispose of seats in a cllUl'ch, ii. 62ft . 

OUS'J;ER, ' , , 
from a rectory, not proved byevidence of taking tithes only"ii. 310. 
of joint-tenant, wItat amounts to, ii. 308. " " ,,". 

, OUTER DOOR, ' '" " ',' , 
not to be broken in execution of civil process, ,when; ii.'52ol 

, , , . ' 

OUTLAWRY, .' '. 
competency of party outlawed, i. 95, 96. . .~. " 



• IN DE X. CUlLlX • 

OVERSEER See Churchwardcn Settlemellt. 
proof of appointment of~ ii. 21g., , ' , 
presumpt~on as t() custody of appointment of, i. 34Q. . .. 

• . ~ '. I . '. . " . , ~., 

, " , , 
, 

custom to appolllt separate, 11. 255. , " " 
evidence of request to a surgeon to attend a pauper, ii. 941. ' , 
a trespasser in executing distress for a tate illegally made, if. 4:18. 
books of rates to be kept by, i. 207. ' ' 
provisions of stai;. 17 G. 2, C.38, s. 14. ib. ' 

of 42 G.3, c. 46, as to 'parish apprentices, i. 207. 
proof to jllstify appointment of overseers for a subdivision, ii. 542, 

543· 
whether a parish can have the benefit of the stat. of Eliz. is a 

question of fact, ii. 543. 
appointment may be by parol, ib. 
action against for not returning surplus, under 27 'G. 2, c. 20, 

s. 2, ib. 
for money lent, ib. 
for refusing inspection, &c., ib. 
for supplying poor with provisions, ib. 

• 

OVERT ACT. See Treason. 
, , 

, , ' 

OWNER, ,,' 
, ' dec1a~~tion by, when admissible against one claiming title tIl~ugh 

him, ii. 26. , 

OWNERSHIP, 
acts of, evidence to prove title, ii. 821, 822. 
on other'lands, when evidence, ib. 

• 

• 
, 

acts of necessity for, to give weight to ancient documents, i; 67. 
proof of, (In charge of larciny, ii. 444. , 
of property, proof of on indictment for obtaining, &c., ii; 328. 
of dwelling.house in case of burglary, ii.196. 

PARCEL OR, NOT, 
proveable by extrinsic evidence, ii. 560. 

PARDON, 
promise of does not take away competency, ii, 10. 
effect of statutes which entitle offender to a pardon on discovery, 
"&c~, ii. 10, 11. 

justice of peace has no authority to promise pardon, ii 11. 
effect of, to restore competency, i. 99. 
'1 &8 G. 4, c. 28, s. 13, provisions of, i. 100. 
9 G. 4, c. 1!l, s. 3, provisions of, ib. 

PARISH, 
variance in description of, i. 406. 
parish.books, when evidence, i. 207. 
vestry. book entry in as to a pew, ib. ' , 
book from parish chest not evidence to prol'e parish certificate. ib. 
election of treasurer of, ib. 
ofrates and assessments, ib. 
of parish apprentices, ib. 
variance from description of, i. 410. 
evidence of conspiracy to charge, ii. !l37. , " ' 
proof of cause of action within a particular parish in a penal 

action, ii. () 17. .. 

• 



, 
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PARISHIONERS, . ..' ... ' ;:f ~;'::'uu 'n JOH t,:, 
rated, admissions by. iL ' . ' .. ' I, '",''' ,,'·iLi'il'> n' 
liability of, on order to rCllair a church, ii., ~50-, (\ ",., , "':" 

, . 
PARISH REGISTER, I' ., "";"'.'\1, 

, ' when admissible, i. \l05. ' , ';":"', 
proof of, i. 193. ' ' '.' . " , ,l .: 

:> ·1; ... ··~:· 

P ARLIA M ENT, . '.' ,>, " '.' 

a ~ember of not examinable as to what has passedl'inp~liament, 
I. 159.· .. ". 

journals of, evidence of, i. 193. 
prorogation of, noticed by courts, i. 444. " . 
member of, act of bankruptcy, ii. 135. ',' 

PARLIAMENTAHY SURVEYS, ., ' 
, iJnder the Commonwealth, admissibility of, i. \lOt. ':,"! 

evidence, when, ii. 795-' .' '''', 
, " - '. " - \'. . 

PAROL EVTDENCE, ,. : ':" 

, 

, 

admission of, with refence to written evidence, ii. 54+;: .... 
general principle, ib. " ,.,., . 
general rules, ii. 544, 545. ' . '.' 
not admissible " .'. '. '.' .. 

to supersede written evidence, ii. 545, ' " ,~ 
by supplying a defect, &c. ib. , :: 
apparent and latent ambiguities, ii. 546... , " ,,: 
apparent ambiguity, what within tbe, ru'e, ib. ,.",' "" 
not admissible ~o remove an appure~t 'ambjgui~l; I~i, ~6, 547. 
DO~ • .. t~ 'scontradict or vary the meamng of a ,wrltte~:~reement, 

11. 54 . " " 
. , .. , or,~o"extend or limit the terms of a written agr,eemen,t; ib. 

nhr to contradict it, ib.,:, ',., 
nor to extend or limit its terms, ib. ' '. . 
nor to contradict the consideration expressed, ii. 5:49-" 
although a further consideration may be proved, ib. ' 
nor to add an exception or qualification, ib. . . 
Dor to show a different prior or contemporary agreement, ib. 
Dor to add to the terms, ii. 550. ' . 
nor to alter the legal operation of an agreement, &c. ii. 55'}.. 
nor to alter the terms of a will, ib. 
Dor to explain the intention ofa testator, ib. ' 
npr .to vary the legal construction of a will, ii. 5531 .. 
situation and circumstances of the testator, when adtnitted to 
'. ~id the construction of a will of personalty, it 554~· . 

',' l)ut' not admissible to support a construction differentfrom that 
wllich the words themselves imply, ii. 55~ 555. ,'. 

,'j, ,: .. ~dllli6siblinodi~prove an instrument, ii. 555. .' "; 
'In case offraud, lb. ' , . 
by showing its illegality, ii. 556.,::,,' 
t? 'dP!~Vh~(Ti'~~~~'4ii! .. 5~7.·· '." ... S"" ",", .,':.\"~'" '<" 
to lSi: urge a wrltten_lI~strumcnt,. 11. 55 '. ".,,' '
admissible,ip, aid pf~tl~ten ,~yt<:len,ce; ib~:. , ' ,', ,~,. "',:' 

. e t blisn it in '~ia~rice; ib~" ' .. ,';' .- 1,1,\ ~!~. '.j ,II,' I,'/:n":il, 
',.) .. ' ~~, 'I~'P( '" 'J '/~'J~{t'l"""" ,I.,:. ," ,! ',"""',',!",',,r- :''''\'".-

. v to ap" p y Its terms;' io.' ,. .... ....." -:',' 
I b···· 8 l\i'p to remove a atent am Iglllty, n. 55 •. '559, .... , ' . 

to ahow whether parcel or Dl:ltdi .• SQo,5U1 •.. ;,\ ",r. '/0;'::)\(' 



• 
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PAROL EVIDENCE continued.' '.i /1 ; (~i il,;\'i 
to explain aD~ient charters, ii. 56~; , . -"', ""lim JeI,,:1 
where the-tel-rns are1doitbtful,-ib. ' . "'." ,.!.i""i':' 

otherwise where the words are plain, ib •. , , •. -." ,( ! F'h '.:~r 
and otherwise of private deeds, ii,564" .' ,i,: : "1 " 
to explain mercantile contracts, ii. 565, 566. .' ,.". 
to annex customary incidents, ii.567. . ! 

to rebut a presu.mption, ii. 568, 569. ' '. \ ' . 
. 'ji~';8'bW,\vliere-·the·revocatioli is by act of law, ii.56g;S70.' " 

as to the state and Circumstances of a testator, admiiisible when, 
•• • • 

11. 570. 
for the purpose of determining the meaning of the testator's 

words, ib.· .' .,. , , 
i:1dependent force and of, ib. '. . ;'" . , 
parol evidence . conjunctively with written, .when, ib. 
written, when exclUSive, ib. . '. ,; 
matters of record, ii. 571. ' .. 
exnminations of prisoners, ii. 571. " . ; .:' .' . 
official, returns, ib.· " '., " . ( '" 
1Iot e.rclmi'IJe, wllell, ib. , . "I '::' I' " 

entry in parish register, ib. . , ;;' 'kl' H.: .. 

proclamations, ib. " . -, .' \' :: r.,; Jr',: i 
gazette, ib. .. .). ~~ ':' ',' ,-' \ 
receipts, ib. . . ", ,", ,:,! 
confession, when, ib. . : . ,-'. ; {I 

_ . ~ to what factsIn~~clusiveinter partes,ii. 5~4; ,,' 'r1' 
J in case 'ofrecord, u. 572. . ' 

,{,::,'c ;1. facts'which consist with the instrument, ii. 572., '57:1;" 
, consideration, ii. 573.'·' . 

v'arlatioll of contract within Statute of Frauds' bt subse-
quent oral agreement, ib. . .' .' ",r: 

as ~~ a f~her and more general agreement,'ib; : .,;.~ 
as to a collateral and distinct contract, ib', ' " . . :' ~' , 
to show Ii substitution of contract, ii. 573. 5.74.~' ";', 

" ipcQnclusive against strangers, when, ii. 574. ": .", 
judgment in rem. conclusive, ii. 574. 575," \, , : 
record admissible, but not conclusive, ii. 575; ,., . " , 

,. ' . against an ilcc'essory, ib. , " 
agreement or deed, ib. " 

general rule as to independent operation, ii. 57u. .. . 
. " wheq letters are dubious, without the aid of extrinsic evidence, 
,.,' their meaning is to be ascertained by Il jury, it tjOn. 
",' "R defec.tive in,8t!umcnt may be used cO!ljunctively \ritb parol 
. ", - "eViden~e, when, ib. . ,',: . ,', .. 

to prove ti~e. of holding ,a<1mi~sible ~hen" ii. 2UO; " ',' • 
what suffiCient· to exclude ID actIOn for. use and occupation, .. 8 ,.!.,,! , ,.I,~.' 

in~dm~~ible to ,vary contract apparent o~ 'bU~~' ii .. i69~,,'" 
of con!ract, inadmissibl~ ~v~ere ,~;writteti,?~e:exist~~' ii~ ;ti; 
of foreign law, when,admlsslble, II. 3111. ' .' " , 

wh.~n admissib e to remove ana:lnbj~lii~y,;~~; tJi~;~~~~ ~~ a will, 
II. 924. . . , . 

I' ,.... 'f f(" I ' , , , . 1 ~; , . _ ' ' ,. • I ':: J r.; _,. ;, I _ • ~ • , 

PARSON. See Quart I7Ilpcdit Recior."·' " "" ",', ." 



, :cxlii IN:DE~~. 

PART '.,,\, .. ~,., :l'-ij('ri: i ' , ,', ',' ,-' .., , 

,if part of entire document, be rend; the,whole.'i8,evident~e,,,i. 359, 
360. . . ..: ,- , " ~ , , 

proof of, when sufficient,.iL 820., ' , " 
in pleadings in trespass, ib. ' 
in trespass,sufficient to take possession of part for, the whole, 

ii. 803. 
, " 

PART PERFORMANCE. See Assumpsit., ' ., " ' 
takes a case out of the Statute of Frauds, wh~n" 11. 355 •• , 

PARTES FINIS NIHIL HABUERUNT, 
plea of, ii. 330. 

PARTIAL, 
proof, when sufficient, i. 37!l. 378. 386. ' ' 

insufficient where the allegation is entire, i.' 401. 
insufficient, when, i. 397. 

proof of justification, ii. 228. 
of plea, &c., effect of in trespass, ii. 8!l0. 

PARTIAL FAILURE, 
of consideration, when a defence, ii. 170. 

PARTICEPS CRIMINIS, 
• • •• 
IS competent as a Witness, 11. g. 
excluded from recovering, when, ii. 74. 

• 

, .. , , , 

, . , 

, , 

, 

, , , 
, 

who considered to be, in an action for money had and' received, . . - ". 
II. 72. ' 

, , ' , 

PARTICULARS, BILL QF. ',. 
, o~ecto~il·577· ' " 

sufficiency of, ii. 578. ;, :; .. ; , 
objection io defective particulal's, ib. ' ""';'''', ",,'I 

how taken, ib. . ," 'i, ~, ," I' .; " 

defect in, ib. " ,; "", 
when immaterial, ib. ' ' ' 
effect of, by way of admission, ii. 579. ,;" " 
how far restrictive, ib. ,,' i. 

plaintiff may claim beyond the particulars on defendant's evi· 
dence, ib. " " ,,' 

effect of omission to deliver particulars, ib. , . w' 

Qf breaches of covenant in ejectment, ii. 303. " ,. ' i 

of objections to title, ii 866. ' , " ,.' . 
of set·off, time of objecting to, ii. 72,7.' ;',: 
interest recoverable though not mentioned in, .ii. 168. : 

PARTIES, '" -, ''>'1., 

, admission by. See tit. Admission. , ,;,' 

, 
, 

ground of their incompetency, ii. 580. '" ,,: ' 
p~ty aIlow~d to be examiIJcd, when, ib. ' , : ' , 
corporator, lb. "",,,,' 
iuhabitants of parish, &c., ib. ' , " '. ' "0 
party to the rccord, ii. 581. " "'" ' ", ';, ,; 
acquittal of co·defendant against whom there is noevidellce, ib. 
co-defendant canr.ot be examined by a plaintiff, ib. 
competent for a co·defendant when, ii. 581, 582. . -

'"'" 

, 



I N D'E X. 'cx.liii 
PARTIES continued. , 
. ' defendant in ejectment after judgment, by de6J.ult. 'competent for 

either party, ii. 58 i.. 
co·defendant in assumf.sit, after jullgme:ltby default, not compe-

tent for defendant, lb. " 
otherwise when he has pleaJed: bankruptcy, and plaintiff has cn-

tered a nolle pros., ib. 
variance as to parties, i. 417. ii. 582. 
direction of c(}urt of equity to examine a party, ii. 581. 
to an action, ii. 580. 

in case of contract, ii. 583. 
action may be brought in the name of the agent by whom the 

contract was made, or of the principal, ii. 583. 
plaintiffs in action on the case, ii. 209. 
variance from allegation of, i. 415. 
in case of principal and agent,. ib. 
power to examine, extent of, ii. 86. 
in case of bankruptcy, 

suit by assignees of a bankrupt partner" ii. 585. 
to bill of exchange, variance from allegation of, i. 432. 

PARTNERS, 
identified in law, to what extent, ii. 582. 
presumption as to mutual authority to act, ii. 583. 

how rebuttell, ib. 
rules of evidence as to, on what considerations founded, ib. 
action by several, ib. 
proof of partnership, ib. 
assignees of partners, action by, ib. 
satisfaction to one of several, ii. 584. 
act of one of several binding on the rest, ib. ' 
illegal act of one affects the other who sues jointly with him, ib. 
non.joinder of partner aground of nonsuit, ii. 585. 
a retired partner need not be joined, though, his name be used) ib. 
action against several partners, ii. 585. 

proof of partnership, ii. 585, 586, 587. 
admission by one of several, ii. 587, 588. 
defence by, ii. 589. 

, proof of notice not to trust. ib. 
of fraud and covin, ib. 
dissolution of partnership, ii. 589, 590. 
proof of notice of, ii. 590, 591• 
when unnecessary, ii. 591. 
proof in answer to notice, ib. 

proof of non-joinder on plea in abatement, ii. 59~. 
joindel' of demands, ib. 
actions inter se, &c., ii. 592 • 

evidence of balance struck, ii. 593. 
implied promise, ib. 
notice of dissolution evidence of the facl, ib. 
competency, ii. 3. 193, 194· 

, 
" , 

, , ' 

, , 

action by against another. when maintainable, ii. 76• 
authority of one of several to bind the rest, ii. 143· 
, by drawing of bill, &c., ib. .. 
admission or declaration by one of several, wlum evidence, 11. 25· 
answer of ill equity, i. 285' 
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l' ARTNERS--co7lIil1urd. 
may set off deht 1I'h(,l1, :i. 7'1.[,. 
evidence of ~ccrcl. partner nol ndmissihk, ii. '2. 
notice, <'ill'. to Ol1e, when 5llffiriCllt, ii. So. 
deceaRed, receipt of 11I0l1ey hy, ii. Gil. 
dcceMcd, when unneces.qmy to nome, ii. 7(j. 

PAHTNEHSHIP, 
proof of in flctioll hy se\'eral pnrtnel'P, ii. +5. 
proof of, when n hflr, ii. 77. 
di~solution of, ii. 500. 

PART OWNER, . 
underwriter liable to, nne I' receiving amount of loss on policy, 

ii. 653. 

PARTY, 
mny he bound by deed without scaling, when, ii. 271. 
ndmission hy in evidence, ii. '.1'.1, '.)3. ' 
admissions by part.y on record aill-ays e-;idcnee agnim;t him, ii. 22. 
really intcrested, ndmiRsion by, ii. 23. 

in ell.se of indemnity, ib. 
action on policies, il>. 

not allowed to discredit his own witness, i. 1 B.I). 
hut in some cases nllowcd to contradict him, ib. 
liability of for negligence of agent, ii. 201. 
action for negligence should be br(lught against the principal, 

•• 
II. 'lOa. 

PARTY-\VALL, 
evidence of, ii. 822. 

PASTURE. 
common of, ii. 2 '24. 
proof of right of common of, ii. '226. 

, 

, 

. , 

, 

, , . 

P A TENT. Sec Pril'ihgc. ' 
recitnl of surrender of, ii. 17. ' , 
consideration paid for, whether recoverable, the patent heing void, .. 

11. 70. ' 
PATENTEE, 

, 

title of proof by exemplification, ii. 705. 

PAUPER, 
legal obligation to maintain, ii. 53-
action for medical attendance on, ii. 53, 54. 
eyidence of conspiracy to marry, &c., ii. !J37. 
ex 'jlal'te examination of, not cvidence in a settlement case, ii. 314. 
docs not, occupy parochial house as tenant, i. 377-

PAYEE OF BILL. , 

proof in action by, ii. 156 . 
• 

PAYMENT, . 
cvid<;nce under the general isgue, when, ii. 59+ . 
011US probandi lies on party seeking to diRchurgc himseH~ ib. 
direct evidence of, ib. 
to an agent, ib. 
proof of his authority, ii. 595, 50G. 
mode of payment, ib. 



• 

• 

I N J) E X • 
• . . - '. " ", " r l .... PAYMENT· continued. • ._.,. • '.f 

" ....'.,. 
by a bill or note, &c., ii. 596. 
remittance of bill by post, ii. 595, 596. 
by compulsion of law, effect of, ii. 597. 

• 

• 

presumptive evidence of, ib. . . 
transfer of money prima facie evidence of payment, ib. 
presumption from lapse of time, ib. . 
receipt for later rent, ii. 598. . . 
application of payment, ib. 

to be made by the debtor, ib. 
, 

'C"'-~ . ',\, . 
• 

, , , 

• . ' , 
• • 

'" 

• 

• • 

in default may be made by the creditor, ib. 
application by the law, ib. . . 

payment after ceasing to trade, ib. •. . . 
Dew and old debts, ii. 599. ' 
legal and equitable claim, ib. ..; , 
retiring' partner, ib. . '.' '.' . 
surety, ib. .. ',. .' : 

. .. !w·broker, by one Indebted 10 respect of goods of severnrven. 
dors, ib. ; .;,' .-: ':-, 

legal and illegal claim, ib. " I.. .' • ' 

solvi! ad diem, ib.··· ';' '. ';".! ~ ... ;C 

payment of money into court, ii. 600. " ,",' :.: ;L: :v,1 
effect of it, ii.·600, 601,602,603.' , '. ..' ;"', ,i 'l,(l 

in an action of covenant, ,. : .; ': it:;, . ' 

,! r;takmg' manei out of court, ii. 60$.' ': .:':, 
not conclusive to show that no more was due, ib. :' ' .. ,: 
money paid into court not recoverable, ib. . '. . , .- -, . 

• • t t' 
J".', 

to a bankrupt. See Bankrupt. . , 
plea of solvit post diem, proof of under, ii. 188. . .• ' , .... 
may be alleged in money, although the vendor took It chattH. hi' .. " . part payment, 11. 904' . ..,., 
of money, proof of, ill an action by a surety, ii. 773, ';, 
by bill of exchange, effect of, ii. 185, ,.' :. . 
by notes payable to third person, ii. 186. ." .' 

, un4edegal.authority protected, when, i. 24:J. . 
enforced by coercion of law, valid, ii. 126. . 
is protected when made under a legal compulsory authority at· the. 

time, ii. 318. ' .. ' . 
notwithstanding subsequent revocation, ib. ' . 
to one who has obtained probate under a forged will, is goOd; ii:, 

318. .. , 

for goods bought of bankrupt, when protected, ii. 118. ',-
under forged order no discharge, ii. 174. .' ,.,' 

. by dishonoured bill, does not bar an action for the goods 'sold, 
ii. 884. 

by bill or note, when a satisfaction of the debt, ii. 186. '. .,'...1 

constructive, ii. 58. . ', .. ' 
authority to receive, ii. 33. . , ' 
to sheriff by debtor in exec~ti()n, 110t ,'alid, .ii .. 746,. ,:. ." . 
to the agent of the vendor dIscharges the pnnclpal; when, 11.175. 
vo!unt8ry!will not8upportim.action,ii. 67:,7J., . .... • '. ' . 
party paymg may tender receIpt and demand payrpent, il. 702• 

, .. , 

PAYMENT OF MONEY INTO COUR.T, ..' , ".' -", 
admits the character in which plaintiff sues, ii. 17.' , '. 
on covenant admits the cleed, i. 321. 

VOL. I. k 

, 
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• 

PA YMENT OF RENT, 
evidence of seisin, ii. 330. 

, 

PARSON, 
title of t,o the chief seat in a chancel, ii. 630. 

PEACE, 
admission made for purpose of, ii. 21. 
offer for purpose of buying, not admissible, ii. 16j. 

PEACEABLE ENTRY, 
is justifiable, ii. 330. 

PEACE OFFICER. See Constable Wan·ant. 
execution of warrant by,ii. 43!;, 436. 
proof of being, ii. 218. 

PEDIGREE, , 

, 

requisities to be proved, ii. 603. 
presumptive evidence of, ii. 604. 

cohabitation, &c., ib. 
declarations, ib. 
by whom made, ib. 
proof of deAth, ii. 605. 
absence of suspicion, ib. 
declaration made post litem motam, ii. 605, 606. 
lu mota what for this purpose, ii. 606. 
necessary to prove knowledge of the lis mota by the declarant, 

ii. 607. 
distinctions between traditionary declarations in matters of pe

digree, and those relating to ancient rights, ii. 610. 
declarations as to what facts admissible in questions of pedi. 

gree, ii. 611. 
answers in equity, ii. 605. 
deposition in equity, ii. 606. 
entries in family bible, ii. 606. 611. 
other written entries and descriptions, ii. 611, 612. 
bi1l in chancery, ii. 611. 
inscriptions on rings and tomb·stones. &c., ib. 
papers found in drawer of person last seised, ii. 612. 
general reputation, ii. 612,613,614. 
proof of death, ii. 614. 
competency, ib. 
declarations of person deceased, ib. 
not proveable by bill in equity, i. 282, 283. 
depositions, when evidence of, ib. ' 
mere extract from records of Herald's College not admissible, 

• 

• 1.211. 
proof of by a judgment, i. 251. 
principle on which reputation is admitted to prove, i. 31. 

PEER, 
entitled to benefit of clergy without burning in the hand, i. 97. 
plea of misnomer by, ii. 2. 

l'EER:\GE. 
pIca of~ ii. 2. 



IN DE X. 

PENAL ACTION, 
particulars of proof, ii. 615. 
onus probandi, in case of negative, ib. 
ayemlent of contract, ib. 
apprenticeship, ib. 
variance, ii. 615. 

time, ib. 
amount of penalties, ib. 

county, ii. 616. 
sale of coals, ib. 
driving distress out of hundred, ii. 617. 
usury, ib. 
non-residence, ib. 
change of venue, ib. 

parish, variance, ib. 
description by popular name, ib. 

commencement of action, ii. 618. 
defence, 

proviso, exception, ii.619. 
recovery by third person, ib. 

competency, ib. 
fonner recovery, ib. 

PENALTY, 

cxlvii 

I 

• 

question whether penalty intended on what it depends, ii. 61g. 
form of the instrument, ib. 
intention of parties, ib. 
intention to be collected from the instrument, ii. 620. 
amount not decisive, ii. 121-
recovery of against servant, bar to an action for seducing, ii. 212. 

PERAMBULATION, 
evidence of boundary, i. 35. See Boundar!J. 

PERFORMANCE, 
averment and proof of. See Assumpsit. 
of works, a condition precedent to the right to recover the price, .. 

11. 943. 

PER FRAUDEM, 
replication of to plea of outstanding bonds, ii. 325. 

PERJURY, 
indictment for, ii. 621. 

particulars of proof, ib. 
authority to administer the oath, ii. 622. 
occasion of administering the oath, ib. . 

variance from, ii. 623. . 
proof of taking the oath, ib. 

identity of defendant, ib. 
variance as to the oath, ii. 624. 
substance and effect of matter sworn, ii. 625. 
omission to prove the whole, ib. 
averments and innuendos, ii. 626. 
materiality of matter sworn, ib. 
falsity of matter sworn, ib. 
proof of one assignment sufficient, ii. 627. 
proof of corrupt intent, ib. 

!.-2 
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PERJURY continued. 
subornation, ii. 627. 
proof in defence, ib. 

IS DE X. 

competency, ib. 
proof on indictment against a bankrupt for, ii. 132. 
proof of abatement of action, ii. 3. 
rude and uneducated nations most addicted to, i. 11. 

PERMISSION, 
to occupy, evidence of, ii. 85-}. 855. 

PERSON LAWFULLY AUTHORIZED, 

'. 

• 

who is a, within the provisions of the Statute of Frauds, ii. 352. 

PERSONALTY, 
title to, after annexation to the freehold, ii. 632. 

, 

• 

PETITIONING CREDITOR, 
cannot dispute the amount of the debt, ii. 121. 

PETIT TREASON. See Murder. , 

PEW, 

• 

right to, recogniscd merely as an easement appurtenant to ames· 
suage, ii. 62H. 

right, how obtained, ii. 629. 
proof by faculty, ib. 
indirect by evidence of use, ii. 629, 630. . 
aisle in a church, lord of a manor may prescribe for, ii. 630 . 
seat in body of church householder may prescribe for, ib. 
or claim by faculty, ib. 
so for seat in the chancel, ib 
aisles, lesser chancels and ehapels, how regarded by the law, ii. 

430 . 
aisle or ooapel may be part of private freellOld, ib. 
right to pew in body of church cannot bc claimed by I'csident in 

another parish, ib. 
secus of a seat in an aisle, ib. 
presumptions as to faculties, ii. 631, 632. 
pew severable by contract, when, 632. 
evidence in action for disturbance of pew, ib. 
incumbent may maintain trespass for disturbance of the freellOld 

of, from the body of the church, ib. 

PHYSICIAN, 
one who signs himself l\I. D., concluded by his representation, ii. 

Ig. 
examinable as to confidential communication!?, ii. 230. 
proof of being, ii. 218. 

PILOT ACT, 
Stat. 52 G. 3, c. 39, s. !lO, provisions of, ii. 535. 
owner or mastel' not liable for negligence of pilot, ib. 

PIRACY. Sec Privilege. 
PISCARY, 

common of, ii. 224. 

PL,'\CE IN WHICH, 
IlIcanillg of, ii. 821. 



PLACE, 
allegation of, formal when, i. 405. 
in doubtful cases ascribed to venue, i. 406. 

• 
• 
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• 

description of, when it may be regarded as surplusage, i. 406, 
40 7,4°8. . 

allegation of, when descriptive, i. 408, 409. 
in action against a carrier, i. 408 • 

• trespass, I. 409. 
of premises in other cases, ib. 

parish, i. 410. 
execution of deed, variance from, effect of, i. 429. 

PLEA, 
to declaration, effect of in evidence, i. 289. 
admission of fact alleged in, effect of, ii. 17. 

PLEADINGS, 
at law, admissibility of, i. 289' 
elements of, i. 3. 
admission in, i. 436. 
traverse of prescriptive right claimed as appurtcnt to an ~ancillnt 

messuage, admits the seisin, ii. 916. 
allegation in one count not. evidence. to prove fact stated ill 

!!Dother, i. 289. 
protestation, use of, i. 290. 
pleadings, oRice of, i..a. 

PLEDGE, 
of goods, under stat. 4 G. 4. c. 83, ii. 32'. 

PLENE ADMINISTRAVIT, 
on issue when on plea of, it lies on the plaintilfto prove assets, j:. 362. 
proof under plea o~ i. 320, 321. . 
evidence to support the plea, ii. 323. 

llLURAL AND SINGULAR; 
variance between, i. 427. 

POLICY OF ASSURANCE, 
particulars of proof, ii. 632_ 
policy, proof of, ib. 
signing of, ib. 
by agent, ib. 
alteration of, ii. 633p 
construction of, ib. 
interest, proof of, ib. 
in case of ship, ib. 
po&session evidence of ownership, ij, 63 .... 
when disproved by register, ib. 
proof by register, when essential, ib. 
proof by evidence of transfer, ii. 634, 635, 636, 637 r 
requisitIOns of registry acts, ii. 635, 636. 
object of the registry acts, ii. 630. 
neglect to comply with registry acts, ii. 635, 636. 
transfer to another port, ib. 
re~istry not evidence of ownership, ii. 636. 
eVidence to disprove ownerRhip, ib. 
interest in goods, ii. 637' 
vari,mcc in, proof ot: ii. u37, G38. 

Ie :1 

• 

.' 
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POLICY OF ASSURANCE. continued. 
inception of risk, n. 638, 639. 
deviation, effect of, ii. 639. 
warranty, compliance with, ii.640. 
legality of voyage, ib. 
licence, ii, 640, 641. 

.. , 

.I J 

, , I. ' 

, 

proof of loss, ii. 641. 
presumptive evidence of, ii. 64~' 
by capture, ii. 643. 

foreign sentence, ib. 
books at Lloyd's, ib. 

barratry,' ib. 
amount of loss, ib. 
abandonment, ib. 

notice of, ii. 643, 644. 
form and manner of the notice, ii. 644. 
partial loss may be recovered under allegation of total loss, 

ii. 644. 
adjustment, ii. 645. 

effect of, ib. 
money paid under knowledge of facts not recoverable, ii. 647. 
action to recover premium, ib. 

defence, ib. 
fraud, ib. 

suppression of material fact, ii. 648, 649, 650. 
breach of warranty, ib. 
pro~of,ii.~o. , 
presumptive evidence that the ship was not neutral, ii. 651. 
sentence of condemnation, ib. 

on what points conclusive, ib. 
general inference from the decisions, ii. 65'2. 
illegality of the voyage, ib. 
return of part of premium, effect of, ib. 
liability of insurer to principal, ib. 
after total loss aud adjustment, &c , ib. 
competency, ii. 653. 
protest by captain, ib. ' 

. . 

inadmissible as original evidence, ib. 
certificate of vice-consul not admissible to prove sale according to 

law of foreign courts, ib. 
certificate of agent at Lloyd's inadmissible, ib. 
search in case of loss of, i. 339. 
stamp on, ii. 765. 
declaration by party interested, ii. ~3. 
plaintiff having proved barratrous act by the master, it is not in

cumbent on him to prove, that he was not the owner or freighter, 
i. 363. 

POLICY, 
exclusion of evidence on grounds of, i. 69. 
witness not to disclose names of those to whom, information has 

been given of practices against the state, i. 71. 
nor to prove the accuracy of a map of the Tower, ib. 
110t to disclose ollicial communications, ib. ' 
lIor minutes taken before the privy council, ib; 
nor letters written to a secretary of state, i. 71. 

, 



I N D .Ii: X. eli 
POLICY continued. . 

examination as to what fa('t8 exduded on the ground of, i. 159. 
exclusion of evidence on ~oundl of, i. 69. . 
in case of husband and Wife, ib. 
confidential communications, i. 70. • 

exte.nt ~f the privilege, i. 70. See vol. ii. tit. COlifidential Comlllu-
meatzan. 

witness not bound to criminate him<;elf, i. 70 • 

grounds of state policy, i. 71. 

POLL-BOOKS, 
proof by. ii. 189. 
proof of, i. 193. 
at an election, evidence by, i. 209. 
when evidence, i. 20g. 

POLYGAMY, 
particulars of proof, ii. 653. 
proof of the first marriage, ib. 
necessary to prove a marriage in fact, ib. 
prisoner's admission of, ii. 654. 
of the second marriage, ib. 
evidence in defence, ii. 655. 
provision of the stat. 1 J. 1, c. 11, 12. ii. 655 . 
. effect of sentence in ecclesiastical court, ii. 655. 
competency, ii. G56. 

POOR, 

, 

supplying of by overseer, with provisions, penalty for, ii. 543. 
stat. 55 G. 3, c. 139, provisions of, ii. 543. 

POPE, 
bull of, exemplification of, i. 190. 
licence of, evidence to prove an impropriation, i. 204. 

POPE NICHOLAS, 
taxation of, ii. 795. 

PORTS, 
ancient survey of, in Exchequer, i. lIOO. 

POSITIVE, 
testimony, effect of as compared with negative, i. 516. 
comparison of with circumstances, i. 523. 

POSSESSION, 
essential to title, when, ii. 656. 

I 

what essential to a ccmplete title, ib. 
mere naked possession evidence of right against a stranger, ii. 656. 
when a bar, ib. 
proof of, ii.657· 
seisin in fact, ib. 
proof of entry, ii. U58. 

by an agent, ib. 
effect of, as presumptive evidence, ii. 659' 
of personal chattel, follows the right of property, ii. 836. 
when sufficient evidence in trover, ii. 837. 
allegation of, when sufficient. ii. lI85. 
enjoyment for lIO years, presumption from, ii: ~86. ._ 
declaration of party in possession, when admiSSible, II. 27· 

~. 4-
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POSSESSION continued. ; ,':, h'" : 
of property~effect!of: .Queviden,ce'o£,rightJ i. '66. \': i' : i"'" J'" 

continued, evidence ofrighttolanddi.672.d"h)" ·,t,· :11'1,1,1 

within 20 years, evidence of in ejectmentj,ii. ,289,'29°.,., "C"! 

by a cottager"ii. 290. ' . "" ".' "" '''1 ".j 

question whether adverse is for the jury, ii. 475. ' 
of bill, evidence of property, ii. 148. 153. ' 
evidence of interest in a ship, ii. 634 •. ', " , 
of goods, raises a presumption of ownership; ii. 268.. ' ': 
of a pew, evidence of, ii. 631. " ,,", , 
continuing by vendor, evidence of fraud when, ii. 35~t 751. 
constructive, sufficient to support trespass, ii. 804. 
of game, evidence in explanation of, ii. 365. 
recent, of stolen property, effect of in evidence, j, 513. 
proof of defendants in ejectment, ii. 310. 
of instrument by the adversary, proof ot; i.345. 
dh'ect proof, ib. 

• , 

, . , 

• 

presumptive, i. 345, 346. ' . .' I,,: 

transfer of document when infraudem legis, i. 346. ,,' ' 
by one in privity, ib. " , ' 
by captain of ship, i. 347. .,; i 

under-sheriff, ib. " , 
banker, ib. , 
by adversary, relieves from proof of deed, when, i. 351. " " , 

, .' 

POST, ' ' .,' ,,' . ' 
proof of sending a letter by. See Bill if E:ccleallge:-Notlce. 

POSTEA, 
without the judgment, when evidence, i. 253. 
production of, sufficient to prove trial had, ii. 622. 
stamp on, ii. 765. 

POST-HORSE ACT, 
proofin action for penalties under, ii. 219. 
action on variance as to number, ii. 211. 

POSTHUMOUS CHILD, 
legitimacy of, how triable, ii. 138. 

POST LITEM MOTAM, 
objection of, to evidence of hearsay, &c., i. 272. 

POST-MARK, 

.. 

, , 
, , 

, , ' , 

, ,.' 
• 

, ' 

, , 
, 

" 

, .' , . 
• • 

, , 
, 

.. 

, 

011 letter, evidence when, i. 456. ii. 660. 
'. , ' , <: ,\ 
. ' 

POSTMASTER,' , : , , 
not liable for loss of bill, &c., ii. 536. ," 

POST-OBIT, . , ,:, '.' 
bond, assignment of breaches unnecessary,'ii. 187: ' :: ,'" 

, 

POUNDAGE, , . . - ,,1 ,. . .' 

right of sheriff to deduct,ii. 746. ' , . ' , . ' 
"') ',,-, 

, ., " ",' . .. .. . , 
, " .~. -

POUND KEEPE3., " ,,',., I' .,;.;, ' 

artion does not lie against, for receivirig a Qistr,ess, ii" /ol8a. 
defencc by, under the general hl:me, ii. 817. " :" , 



, 

INDE·X. <!1m 
, 

POWER, . ". 
general rule all to specificotionof authority, i); 630. ',,',; : .. 
certificate of churchwardens, ib. ' ' . . , ' , , ' , '. ," 
powers given by public statutes, ib. 
by private instruments, ib. 

, . 
: 1 • 

award, ib •. 
appointment, ii. 631. 

to grant leases, whether extrinsic evidence be admissible to ex
plain .it, ii. g28. 

POWER OF ATTORNEY, 
execution of deed under, i. 324. 

PRACTICE, 
upon the trial, i. 361. 
order of proof, i. 366. . 
arguments of counsel, I. 365. 
onus probandi, ib. 

PRlEMUNIRE. See Witness. 

PREAMBLE. See Statute. 

PREMIUM, . 
paid for illegal insurance, when recoverable, it 74. 

PREPONDERANCE, ' 
of evidence, when sufficient, i. 478. 

PRESCRIPTION GRANT, &c. 
groUIid of presuming a title, ii. 662, 663. 
prescription, essentials to, ii. 664. 
time of, ib. 
consideration, ib. 
in case of toll, &c., ib. 
usage, ib. 
presumptive evidence of prescription, ii. 665. 

ancient deeds, ib. 
reputation, ib. 

• 

, 
, 

, 

• 

.. 
• • J , 

• 
I 1 r •. ' 

: . . 
• 

, 
• 

• 

• 

variance from prescription, ii. 2117. 667. 
evidence in answer, ii. 668. . 

• 

statutes of limitation, ii. 668, 66g. 363; and see App. Vol. ii. tit. 
Prescription. .' .'. , 

stat. 32 H. 8, c. 2, ii. 669. ' .. 
21 J. 1, c. 16, ib. 

presumption of grant, ib. 
twenty vears enjoyment, ib. 
bow rebutted and explained, ii. 670' 

laches of tenant, ib. 

, 
, . 

: ,,"",)' 

acquiescence of owner, ii. 670, 671. . 
incapacity to grant, ii. 671. i:' i·'" 

enrolment, presumption of, ib. '.' 
must be a foundation for the presumption, ib. . .. ' . i ," 

effect of possession and usage ill general, ii. 671, 67~J~73; ..... . 
presumption of grant from the crown, ii; 67'1. ." ".' 
legal presumption of title, ii. 6i3· ; j I..; / ,'. ' ' 
conve,rance by trustees, ib. " .' , I',' .,:-. " 

surrendetof satisfied term, ib. , '. , . ',. '·,HI, 

of conveyance by trUstees to tlls beneficial owncl', ib. 

, 
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PRESCRIPTION GRANT, &c. continrled. . . 
plaintiff in ejectment not to be nonsuited by term outstanding in 

in trustee, ii. 673. 
satisfied term not to be set up by mQrtgagor against mortgagee, ib. 
to be made by the jury, ii. 674. 
breach of trust not presumed, ib. 
object of such presumption, ib. 
distinction between legal presumptions made in furtherance of 

justice and mere natural presumptions, ii. 674, 675. 
mere natural presumptions, ii. 675. 
circumstantial evidence of title, ib. 
limitation of legal and artificial presumptions, ii. 6,6. 
distinction between such conclusions warranted by circumstantial 

'evidence, ii. 677. 
effect of circumstantial evidence when the time and circumstances 

of enjoyment furnish no definite legal ntle, ii. 676. 
observations on the doctrine of legal presumptions, ii. 677. 
objections to presumptive evidence in slIch cases, properly appli

cable to legal presumptions only, not to circumstantial evidence 
of title, ib. 

PRESCRIPTION, 
inclosure of common for twenty years, ii. 227. 
limitation of, by exception, ib. 
presumption of, not destroyed by a grant, ii. 695. 
variance from, ii. 260. 

PRESENTATION, 
to a living, proof of, ii. 307. 692• 
sale of, whilst incumbent is in extremis, ii. 61)3. 

PRESENTMENT, 
of bill to acceptor, when necessary, ii. 147. 
of bill, proof of, ii. 156. 
need not be proved, when, ib. 
of cheque, time allowed for, ib. 
by a notary, not evidence of former presentment within banking 

hours, ib. 
time of, ii. 157. 
under stat. 1 & 2 G. 4, c. 77, ib. 
may still be made to the acceptor himself, ib. 
by the homage, admis'sibiJity of, i. 290. 

PRESUMPTIO JURIS, 
of the Roman law, ii. 683-

PRESUMPTIO JURIS ET DE JURE, 
of the Roman law, ii. 682. 

PRESUMPTIONS, 
grounds of, ii. 679. 
definition of, ib. 
kinds of. ib. 
artificial presumptions, ib. 
immediate and mediate presumptions, ii. 681. 
presumptions of mere law, ii. 682. 

• 

conclusive, ib. 
inconclusive, ib • 

• 
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PltESUMPrIONS-continued. . 
nature of artificial and conclusive presumptions, ii. 68~. 

of artificial, but inconclusive presumptions, ii. 68a. 
presumptions of law and fact, i. 75. ii. 683. 
natural presumptions, ii. 684' 
presumption in tavour of innoc<.)rice, ii. 686. 
presumption omllia rite esse acta, ii. 687. 
presumption of continuance, ii. 688. 

from conduct, i. 51. ii. 688. 
instances of, 

common experience, ii. 688. 
course and order of dealing, i. 55. ii.689' 
from artificial habits, i. 54. 

• ••• presumptIOns as to mtentlOn, 1.51. 
when founded on reputation, &c. i. 32. 
why it is necessary to resort to them, i. 50. 
of title, ii. 687. 

what noticed by the courts, i. 446. 
juris et de jure, ib. 
of law and fact, ib. 
r..atural presumptions, ib. 
artificiaJ, i. 75· 

elv 

omnia rite esse acta, docs not apply to proceedings of inferior .. 
courts, II. 735. 

of due execution of instrument, i. 353. 
in case of sheriff, ib. 
that an instrument was properly stamped, ii. 770. 

• • contmuance, I. 55. 
that a man will consult his own interest, i. 499. 
application of the doctrine, i. 499. 500. 
that a party would not make an admission contrary to his in-.. 

terest, II. 17. 
consequences from this, ib. 
legal, from enjoyment, ii. 663. 
on other grounds, ii. 673. 
from enjoyment, ii. 286. 
from possession, ii. 659. 
from long "sage, ii. 663. 
when conclusive, ib. 
as to execution of instrument from age of, i. 330. 
from acquiescence, iii 708. 
in case of recovery suffered, ib. 
of grant to support enjoyment, ii. 243. 
of money received, ii. 63. 
of death, ii. 261. 
of Jaw as to legitimacy, ii. 136• 
of innocence from good character, ii. 214, 215. 
formerly admitted in capital cases only, ii. 215. 
in general where admissible, ib. 
in criminal proceedings, ib. 
in civil, ib. 
in tavour of infants, ii. 404. 
as to the continuance of life, ii. 655. . 
arising from instrument, may be rebutted by parol evidence, when, 

ii. 5G8 • 
• 

• 
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PRESUMPTIVE EVIDENCE. See Circunlstalltial Evidellce. 
necessity for resorting to, i. 50. 
of liability on bill of excbange, ii. 166. 
of notice by carrier, ii. 204. 
of notice, iI. 531. 
on charge of homicide, ii. 521. 
of an incorporeal right, ii. 53. 
of a conversion, ii. 842. 
of payment, ii. 597. 
of a lien, it 743. 

PREVENTIVE, 
provisions of the law, i. 2. 

PRIMA FACIE EVIDENCE, 
rule as to, i. 441. 
and concl,usive evidence, distinction between, i. 479. 

PRIMA TONSURA, 
right to, may be distinct from title to the soil, ii. 821. 

PRINCIPAL. See Accessory. 
may sue in his own name or that of the contracting agent, ii. 583. 
may recover for breach of contract, although the contract is made 

by his agent, ii. 867. 
when bound by his reference to the agent, ii. 35. 
I'.'here not liable on the contract of his agent, ii. 875. 
having contracted with a surveyor, not liable for goods ordered by 

the latter for the defendant's houae, ib. 
who buys through an agent may be sued, ii. 871. 
who hires carriage and horses for a day, whether liable for the, 

negligence of the driver, ii. 535. 
not liable for the wilful trespass of his agent, ii. 811. 
seclIs in case of sheriff and his bailiff, ib. 
to be sued in action for negligellce, ii, 200. 
allegation of negligence by, proved by negligence of agent, when, .. 

11. '210. 

declaration by, not evidence against his surety, ii. 776. 
giving time to, discharges the suretY1 when, ii. 777. 
two degrees. ii. 3. 
in first degree, ii. 4. 
who is in case of burglary, ii. 198, 199. 

PRINCIPLES, 
general, on which the taw of evidence is founded, i. 13. 

1. of natural reason and experience, independently of artificial 
rules, ib. 

2. of artific,ial exclusion, by admitting such only as is warranted 
by certain tests, ib. 

3. which create artificial evidence, or give an' artificial effect to 
mere natural evidence, ib. 

PRINT, 
piracy of. See Privilege. 

I'JUORITY, 
in sule of goot1~ distl'aincll, not. prcscribcll hy 11\w, ii. 283. 

, 
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PRISON, 
books, when admissible. i. 209. 

}JRISONEIt, 
how procured as a witness, i. 80. 

PRISONERS, 
witnesses for, to be sworn, i. 2.,. 
former rule, ih. 

c1vii 
-

• 

whether examination evidence against him where questions have 
been put, ii. 29. . 

attendance to testify, how procured, i. 81. 
discharge from arrest, how proved, ii. 83' 

PRISONER OF WAR, 
procured as a witness, how, i. lit . 

PRIVATE PERSON, 
protected when, as acting in aid of a peace officer, ii. 440. 
defence by, in acting, &c. without a warrant, ii. 439. 441. 
killing of, on attempt to arrest another, amounts to murder, when, .. 

II. 519. 
may justify an arrest, when, ib. 

PRIVATE WRITINGS, 
proof of. See Instrument. 

PRIVIES, 
to a fine are barred by it, ii. 329. 

PRIVILEGE OF COPYRIGHT, &c. 
proof of interest, ii. 689. 
enrolment of specification, ib. 
proof of machine by reasons of a drawing, ii. 690. 
in action for piracy of a print the plate need not be produced, ib. 
proprietorship, proof of, ib. 
assignment, proof of, ib. 
piracy, what amounts to, ii. 691. 
entry at Stationer's Hall not essential to an action, ib. 
piracy of engraving, provision of stat. 8 G. 2, c. 13, s. 1, ib. 
specification, essentials of, ii. 689 
statutory provisions as to copyrights, &c. ii. 689, 690,691. 
action for pirating a print, ii. 690' 
evidence that plaintiff is proprietor, &c., ib. 
assignment, proof of. ib. 
declaration by plaintiff that he has not parted with the right, ii. 691. 

PRIVILEGE OF WITNESS. See Witness. 

P lUVILEG ED COi\IMUNICA TIONS. See C01ifidelltial C011lmu-
1lieation. 

PRIVILEGED ORDERS, 
what were, ii. 798. 
extent of privilege, ib. 

PRIVITY, 
of party to be effected by a document, when necessary, i. 210. 
answer in equity, evidence against one claiming in privity, i. 285. 

PRIZE, 
judgment on question of. See Judgment. 
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PROBABILITY, I 

from coincidence of independent circumstances, i. 503, 50'4, 505. 

PROBABLE CAUSE, 
evidence as to the existence of, ii. 493. 
evidence to exclude, ii. 495. 

PROBATE, 
when conclusive, i. 243. 
does not operate as an estoppel, when, i. 225. 
not conclusive to rebut forgery, i. 245. 
evidence Gf executor's title, ii. 316. 320. 
but the right is derived from the will, ii. 310. 
how proved, ii. 310, 317. 
by tIle act books, ii. 317. 
by the original will indorsed, ib. 
title under, how impeached, ib. 
by showing bona notabilia in another diocese, ib. 
not admissible as secondary evidence of a will, ii. 917. 
ll:-oveable by copy, i. 193. 
does not prove will of copyhold, ii. 240. 

PROBATIO INARTIFICIALIS, 
of the Roman law, i. 365. 

PROCESS, 
justification under in trespass, ii. 829. 
purpose not material, ib. 
proof of issuing for same cause of action, ii. 785. 
variance from description of, i. 434. 

PROCHEIN AMY. See Admission l1ifant. 

PROCLAMATION, 
public, evidence of state of war, i. 198. 
of the king, what it proves, ib. 
recital in, what it proves, ib. 
evidence ofib. 

peace, ib. 
reprisals, ib. 
quarantine, ib. 

king's, when necessary to prove coin current, ii. 220. 
within a manor evidenced by the court rolls, ii. 243. 

PRODUCT, 
of a substitute for a thing follo~'i3 the original, ii. 122. 

PRODUCTION, 
of written instrument essential to proof of, i. 318. 
of bill 01' note, when essential, ii. 141, 142. 

PROFERT, 
of deed, when necessary, ii. 274. 

PROFESSIONAL PERSONS, 
examinable, when, ii. 230. 

llROFITS, 
perception o~ amounts to ouster, when, ii. l/90. 

, 
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PROMISE, 

variance from allegation of, i. 4'21. 
to an executor, does not support a count alleging a promise to the 

testator, ii. 318. 
subsequent, to pay a debt discharged by certificate, ii. 130, 131. 
by a testator that his executor shall pay, nction on, ii. 326. 
express, by bankrupt, ii. 130. 
how discharged, ii. 78. 
by later contract, ib. . 
accord and satisfaction, ib. 
impossibility of pertormance, ib. 
illegality of consideration, ib. 
excludes evidence of confession when, ii. ').7, 28. 
does not exclude evidence of fact ascertained by means of confes

sion, ii. 28. 

PROMISE OF MARRIAGE, 
action for breach of, ii. 511. 

PROMISSORY NOTE, 
effect of, as primtJ facie evidence, ii. 182. 
evidence of money lent, ii. 62. 
indorsee of, competent to prove usury, ii. g. 

PROOFS, 
on whom incumbent, i. 362. 
mar.:im of civil law, ib. 
general division of, i. 361. 
order of, where there are several is~ues, i. 366. 

PROPERTY, 
remains in judgment-debtor till sale, ii. 752. 

in owner, till execution executed, ii. 805. 
vests in executor from time of death, ii. 319. 
in administrator from grant, ib. 
in goods, vests by delivery to the carrier, when, ii. 846. 
evidenced by possession, when, ii. 148. 
in bill evidenced by possession, ii. 153. 
how transferred, ib. 

PROPERTY TAX, 
amount of, not deducted, cannot be recovered, ii. 68. 

PROSECUTION, 
by a defendant, proof of, ii. 489. 

I)ROSECUTOR, 
evidence against, to prove him to be a party to a 

against the defendant on II criminal charge, i. 185. 
evidence of being, ii. 490. 

PROTECTION OF WITNESS, 
fi'om arl'est, i. go. 

PROTECTION, . 

• conspiracy 

the law protects a payment made undel' autllOrity of law, ii. 31B. 
PROTEST, 

proof of, ii. 163. 
must be stamped, ii. 177. 
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PROTEST continued. 

on dishonour of bill, when necessary, ii. 162. 
necessity for proof, how superseded, ii. 163. 
by r,aptain, admiHsible when, ii. 653 •. 

, 

PROTESTATION, 
in pleading, effect of, i. 2g0. 

PROUT PATET, 
allegation of, when it renders a variance material, i. 429. 
variance from instrument under allegation of, i. 434. 

PROVOCATION, 
evidence of, in extenuation on charge of homicide. ii. 523. 

on an indictment for murder, ii. 515. 
PUBLIC BOOKS, 

inspection of, when allowed, ii. 413. 

PUBLIC DOCUMENT, 
kinds of, i. 188. 
proof of, ib. 

PUBLIC NOTORIETY, 
evidence to prove a state of war, ii. goo. 

PUBLIC OFFICER, 
liability of, for acts of negligence, 848. 

PUBLICATION, 
in a particular county, proof of, ii. 455. 

newspaper, &c., ii. 457. 
what within statute, as to copyright, ii. 691. 
in action for slander or libel, ii. 45~' See tit. Libel. 

PUFFERS, 
employment of, fraudulent, ii. 882. 

PUIS DARREIN CONTINUANCE, 
plea of, on judgment recovered, ii. 325. 

PURCHASEE, 
action by, for breach of contract, ii. 867. 

PURCHASER, 
set-off by, ii. 725. 

PUTTING Of'F, 
of counterfeit coin, proof of, ii. 2'21. 

QUAKERS, 
not within the Marriage Act, ii. 508. See OatI,. 

QUALIFICATION. See Game. 

QUALITY, 
of evidence, i. 4:l6. 
best must be adduced, ib. 

QUANTITY, 
of evidence, i. 443. 
how far the law interferes as to, ib. 

QUANTUM MERUIT, 
when it may be resorted to, ii. 55, 56. 

• 

• 

, 

, . 



QUANTUM VALEBANT, 
when available, ii. 56. 

QUARANTINE, 

[ ~ DE X. 
, 
, , 

direction, to perform, proved by King's proclamation, i. 198• 
QUARE IMPEDIT, 

proof of title, ii. 692. 
presentation, ib. 
inducti9n, ii. 692, 693. 
avoida~ce, ,it 693. ' 
curaciqs augmented become benefices when, ib. 
qualifU:ation of pres~ntee, ii. 694. 
defendant's evidence, ii. 694. 

QUEEN, 
case of. See Examination Witness. 

, QUI TAM ACTION. See Pellal Actioll. 

QUIRE, 
proof of property in, ii. 630. 

QUIET ENJOYMENT, 
covenant for, breach of, ii. 249. 

QUO WARRANTO, 
proof br corporation books, ii. 694, 695. 
inspectIOn, when granted, ib. 
direct evidence of the franchise, ii. 695. 
presumptive, ib. 
proof of custom, ib. 
variance from proof, ii. 695· 6g7. 

;. ( 

in respect of mere ministeral act not material, ii. 696. 
proof of bye-law, ib. 
acceptance of charter, ib. 
evidence to impeach title, ii. 697. 
competency, ib. 
effect of judgment in, 6g8. 
corporation books, proof of by copy, ii. 6g9. 
judgment in, ii. 249. 

RAPE, 
provisions of stat. 7 G. 4, c. 71, s. 18, ii. 699. 
age of the witness, ib. 
confirmatory evidence, ib • 

•• competency, II. 700. 
of a wife, ib. 
defence, ib. 
character, ib. 

• 

• 

, , 

• 

clxi 

indictment for, evidence as to character of prosecutrix, when ad-
. missible, ii. 216. 

RASURE, . 
evidence to explain in case of ancient instrument, i. 331; 
evidence to explain, i. 318. 
effect of, 318, 319. 

RATE, 
proof on part of appellant, ii. 701. 

YOLo r. l 
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It ATE- continued. 
• •• notice, 11. 70l. 

{J1l1l.~ probandi, ib. 
irtllflbitant, meaning of.flthin t~e stat. of Eliz. ib. 
validity of rate cannot be ohjected to by plaintiff' in action of .. 

trespass, 11. 702. 
nor can he object to the form of the warrant, ib. 
question of occupation of lanus may be conte&ted after an ap

peal, ib. 
rates and assessments, copies of, where kept, i. 207. 
validity of when questionable, ii. 702. 

RATE nOOK, 
inspection of, ii. 701. 

HATED INHABITA~T. See Witlless. 
RATI HAInTIO, __ 

rule as to, ii. 291. F~·'~ 
,;0 

RATlONE TENUIt-lE. 
liability hy to repair a bridge, ii. 190. 
obligation to repair, ii. 38z. 

READI~G, 
, , . 

of document, the whole tl' he read, i. 359. 
READY MONEY, 

sale on terms ot~ does not eKclude set-off, ii. 727. 
REASONABLE, 

customs to be valid must be, ii. 255. 

REASONABLE CARE, 
whether used in taking negotiable security, ii. 155. 
an attorney undertakes to use, ii. 82. 

REASONABLE TIME, 
a question of law, when, i. 450 ' 459. . 

, 

, 

• 

interence of :aw as to, where the written instrument is silent, .. 
n. 551. 

proof of, ii. 787. 
ior tendering the amount of a dishonoured bill, ii. 17g. 
of detention of prisonel' for examination under a crimin:ll charge, .. 

n. 431. 
for repudiation of a contract, ii. 47. 
for setting out tithes, ii. 799. 
for taking party arrested to prison, ii. 745. , 

REAL PROPERTY, 
nuisance to, what amounts to a, ii. 537. 

RECALLING, 
of witness, where allowed, i. 181. , • 

RECEIPT, 
is prima/heie evidence of payment, ii. 594. ' 
not conclusive, ii. 19. 5it. " ' 
evidence of warranty, when, ii. gOl., ' , . 
for tithes by deputy of receiver not admissible, ii'.,: 790. , 
indorsed on bill, of what evidence, ii. 1 84~ I" "':' I ' J', '" 

by a wife not evidence of payment of m'~intenutlce' by the hus-
band, ii. 39i. ' ,," "., , 



r N 0 EX. chiii 
UECEIPT contillued. 

stamp on, ii 765. 
effect of in evidence, ii. 7°11. 
for money not conclusive, ii. 703, 704. 
the giving one does not exclude parol evidence of payment, ii. 

70 4-. 
in full given without fraud conclusive, ib. 
of money from agent, when conclusive, ib. 
acknowledgment in policy of receipt of premium, ib. 
on back of bill of exchange, ib. 

RECEIPT OF MONEY, 
constructive, when sufficient, ii. 611. 
when presumable, ii. 3118. 
mere fact of, what it proves, ii. 611. 

RECEIVER, 
evidence that defendant was such, ii. 16. 
evidence on plea denying that the defendant was, ib. 
books of! when admissible, i. 309. 
proof as to custody of, ib. 

RECITAL, 
off acts, observations on in contradistinction to real facts, i. 65. 
does not operate as an estoppel, when, ii. 18. 
in deed, effect of, ii. 17. 
whole must be taken, ib. 
off acts in deed is evidence of them, ii. 1147. 
in a deed evidence to prove recited deed, when, i. 358. 
of authority in instrument produced to connect a principal with 

the acts of his agent, not evidence of such authority, i. 360 • .. 
11. 704. 

may be evidence for one purpose, but not for another, i. 64. 
in preamble of public Act of Parliament, evidence when, i. Ig7. 
in writ of supersedeas, evidence of former commission, ii. 704. 
in 8 deed of a former deed, evidence against a party to the latter, 

ib. 

RECOGNITION, 
of authority, proof by, ii. 33. 

RECOGNIZANCE. 
variance from allegation ot~ i. 4\16. 

RECORD, 
proof of, i. 188. ii. 704. 
where it is a record of the same court, i. 188. 

of a different court, ib. 
of an inferior court, ib. 

proof of by production, i. 18g. 
by exemplification, i. 18g, 190. ii. 705. 
copy by authorized officer, i. 190. 
office copy, ib. 
hy examined copy, i. 191. 
copy, why allowed in evidence, i. 191, 1911. 

how proved when lost, i. 194. 
when conclusive, ii. 705. 
how impeached, ib. 

/2 

• 
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HEconD ' cOlltiIlIlCt!. 
, , -

eilect of in evidence, ii. 705. 
former verdict for defendant for diverting water, &c., effect of in 

evidence, ii. 705, 706. 
in qlti tam action, ii. 706. 
recovery in trespass or, trover, ii. 707, 708. 

effect of, ib. 
where not pleaded, ii.707. 
judgment recovered, where a bar, ib. 
recovery against a garni8hee, ib. 
award, when conclusive, ib. 

inspection of, when al!owed, ii. 41;j. 
in criminal cases, ib. 
in replevin suit. evidence when, ii. 71 g . 
operates as an estoppel, when, i. 2'1.7. 
interest in, when it disqualifies, i. 115. 

1IECOVEII~ . 
presumptions as to, i. 31'1.. ii. 57'1.. 7u8. 
ti'om possession, ii. 708. ' 
length of time, how reckoned, ii. 709. 
stat. 14 G. '1., C. 20, ib. 

, 

to what cases applicable, ii. 710. 
line, how proved, ib. 

presumption that it was levied with proclamations, ib. 
seisin, what necessary to render a fine available, ib. 
proof of use of, ii. '1.71. 
of damages in action of trover, effect of, ii. 846. 
former, in qlli tam action must. be pleaded, ii. 706. 
when a bar under the general issue, ii. 707. 
when conclusive, ib. 
againsl another defendant for adultery no bar: ii. 254. 

}tECTOn, 
proof of title in ejectment, ii. 307. 
may maintain ejectment on a lease avoided by non.residencl·, 

ii. 308. 
entry by of receipt of tithes, i. 314. 
action by for dilapidation, ii. 711. 
title, ib. 
action against for non.residence. ib. 
holding of the benefice, ib. 
absence, &c, ib. 
value, ib. . .. 
varmnce, 11 71'1.., 
entries by, i. 314. 
when evidence for his successor, ib. 
ejectment by, ii. 307. 

REDUNDANCY, 
of proof, effect of, i. 175. 

RE·EXAMIN A TION, 
of witness, .as to what points, i. 1 in. 
what questions may be asked on, ib. 
as to motives, when allowable, ib. 
as to a con'versntioll as to wlJich a • 

ami ned, i. 180. 

, 

, ' 

, 

I ' .. 

• • 

, 
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, . . .' ,. ',' , , , 
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witncsshas'bc6n cross·ex-
. ' , 
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UEFERENCF., 
by one instl'l1mellt to another, ii. 551. 
vIrtually incorporates the latter, ii. 55'J. 

UEFRESHING OF MEMORY, 
of witness, means allowable for, i. 155. 

HEFUSAL, 
to deliver goods, evidence of a conversion, ii. 84Z. 
secus, where qualified, ib. 

clxv 

by an agent not sufficient to prove a conversion by the principal, 
ii. 844. 

to sign order for discharge, action for, ii. 4V8. 
evidence of malice, ib. 
to execute compo&ition deed, ii. 712. 

REGISTERS, 
public are evidence, i. 205. 
of births, marriages, &c. ib. 
day-book from which made not evidence, ib. 
copies where deposited, ib. 
of foreign marriage not evid(:nce, i. 206. 
nor on books of Fleet prison, ib. 
of dissenting congregation not evidence, ib. 
not evidence of identity, ib. 

lIor of age, i. 187. 206. 
of place of birth, when, i. 206. 

entry in, how proved, ib. 
of the bishop, i. 207. 
of navy office, i. 208. 
of ship evidence to negative ownership, i. 210. 
but not to prove ownership, ib. 

, 

, 

, . 

• 
" 

, 

, 

of marriage, ii. 506. 
proveable by copy, i. 193. 
of parish, proof ot~ i. 193. 

., , 
, . 

" , 

of ship, stat. 4 G. 4, c. 4. provisions of, ii. 634. 
proof by when necessary, ii. 634. 

REGISTRY ACT, 
provisions of, ii. 636. 

UELATION, 
in case of bankruptcy, ii. 103. 

• 

, 

• • 
, , 

• 
. ' , • 11 ' 

• 

• !" 

" ' 

HELATIONSHlP, 
proof of, ii. 604. 

, ' . 
RELEASE, 

proof of, ii. 712. 
effect of, ii. 713. 
under the general issue, ib. 
how impeachable. ib. 

, 

, 
, 

" 
, 

, ! . 

, . 

on the ground oHraud, ii. 714. " , . 
deed of feo/fmp.nt evidence of a release, ib.' , , . . 
not evidence in account under the plea that the defendant 

not a receiver, &c. ii. 10. " . , , , '. 
Covenant not ~o sue does not amount to, when, ii. 7ilL 
.""".' ' . .. ' 

conlll'lualJolI 'UDlountlllg to a, II. 504. 
, 

t ',j 

was 

, 
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RELEASE- ,col/tinued. 
evidence under general issue in case, it 212. 
not evidence under plea that defendant wus not n receiver, ii. 16. 
to subsequent parties to a bill does not discharge prior ones, ii. 176. 
of right of common, evidence 011 issue joined 011 the right, ii. 227. 

RELEVANCY, 
of evidence. see Evidence. 

RELIEF, 
to a pauper, when admissible on question of settlement, ii. 73.S. 

REMAINDER, 
on a freehold, admits of no mesne seisin, ii. 720. 

REMEDIAL, 
provisions of the law, i. 2. 

REMOVAL, 
order of, effect of on question of settlement, ii. 733. 
conclusive, when, ib. 
of goods to avoid distress, ii. 284. 

RENT, 
definition of~ ii. 715. 
rent-service, ib. 
remedy tor, ib. 
rentcharge, ib. 
how created, ib. 

remedy for, ib. 
rent·seck ib. 

remedy for, ib. 
by distress, ib. 

distress for rent, ib. 
by executors, ib. 
husbands, ib. 

tenants per autre vic, ib. 
appointment of, ib. 
suspension of, ib. 
extmguishment of, ib. 

forfeiture for lion-payment of. See E;jccimcllt. 
reservation of, ii. 715. 

when it must be by deed, ib. 
when divisible, ib. 
apportionment of, ib. 
suspension of, ib. 
extinguishment of, ib. 

presumption from payment of may be rebutted, when, 717. 
in arrear, amount of, when to be llfoved ill replevin, ii. 718. 
distress for, when it lies, ii. 71.S' 
distress for, when it may he joint, ib. 
entering to distrain for, evidence under the general issue, ii. 818. 
action against sheriff for not paying year's rent to tIle landlonl 

011 execution against the tenant, ii. 748. 
action against sheriff by tenant for wrongful payment of, ii. 74!J' 
competency of landlord in such action, ib. 
construction of the stat. 8 Ann. c. 14, s. 1, ii. 74!J' 

!tENT CHARGE, 
rClllcvin for di~tl'c~s luI', witllin 11 G. :.l, c. JLI, 5. :.13. 



RENT.SECK, 
what, ii. 715. 
distress for, ib. 

RENT.SERVICE, 
what, ii. 715. 

REPAInS, 

IN D EX. dx\'ii 

of ship, liability of owner to, ii. 6:i3. 
of pew, when necessury to be pmved as against the ordinary, 

ii. 6.12. 
covenant for not repairing, ii. 249. 

REPLEVIN, 
issue on right of property, ii. 714. 
OlIllS probandi, ib. 
non cepit, ib. 
nOll tenuit, ii. 715, 716. 
•• •• rlens In arrear, II. 717. 

traverse that defendant is bailiff, ii. 718. 
amount of rent and value of distress, ib. 
stat. 17 C. 2, c. 7, ib. 
damage feasant issue, on right of common, ib. 
tender of amends, ib. 
replevin bond, ii. 71[). 

• 

competency, ib. 
declaration by party under whom defendant makes cognizance, 

not admissible for plaintiff, ii. 23. 
wllere a bar in trespass, i. 222. 

REPLICATION, 
traversing custom alleged by a customary tenant of a messuage, 

does not admit the antiquity of the messuage to which, &c. 
ii. 823. 

REPOSITORY, 
proof as to in case of ancient documents, i. 202. See tit. Ancient 

Instrument Depo,~it. 

REPRISALS, 
proclamation for, i. 198. 

REPUTATION, 
evidence of, when admissible, i. 156. 
on questions of boundary, ib. 

rights of common, i. 150, 157. 
customary rights, i. 157. 
public highways, i. 158. 
pedigree, ib. 
character, i. 35. 
modus, ib. Sce Tithes. 

gcncral princi!-lles of admissibility, i. 29, 
sanctions essential to its -reception, i. 32. 

publicity of fact to be proved, ib. 
inadmissible to prove a particular fact, i. 34. 
must be supported by proof of enjoyment since, &c. ill. 

evidence of, on what principle admi.sible, i. II!.!. 
cxamination as to, i. 156. 
whcn admissible, ib. 
admissible to prove customary right, ii. :':\18. 

14 
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UEPUTATION contilllceti. 
effect of in proof of a custom, i. 251. 
judgment admissible to prove matter of, ib. 
evidence of admissible to prove the exitlt('nce of n manor, ii. 242 • .. 

11.5°3. 
admissible in suit for tithes, when, ii. 797. 
general evidence to prove n pedigree, ii. (i12. 
when admissible as to reputed ownership, ii. 112. 
admissible on question of public way, ii. 381. 
inadmissible t,o prove a private prescription, ii. fi6S. 
admissibility of on a question where numbers arc interested, 

ii. 667. 
nEPUTED OWNERSHIP, 

evidence of, ii. 107. 
of s11ip, ii. 108. 
of goods sold, ib. 
of puhlic-house, ii. log. 

REQUEST, 

, 

proof of in action for work nnd labour, ii. 940. 
implied, when, ib. 
to pay money, when implied, ii. 58. 
compulsory payment, ib. 
implication of from legal obligation, ii. 32;. 
when presumed, ii. 53. 
from legal obligation. ib. 
to depart, proof of whell necessary under plea of defence of pos

session, ii. 827. 
nES GESTJE, 

in general evidem:e, i. 57. 
HES INTER ALIOS, 

inadmissible, i. 58, 59. 
principle of the rule, i. 59. 
effect of the rule, i. 61. 
does 1I0t exclude admissions by n party, ill. 
or the operation of general Jaws or customs, ib. 
nor facts which have a legal operation, i. U2. 

, 

nor any memorandum or declaration which under particular 
sanctions are evidence, ib. 

on evidence of reputation, &c. ib. 
on declarations part of the res gesta:, i. G3. 
on collateral facts, i. 64. 
public and judicial proceedings, i. 61. 
confessions by prisoners, &c" i. 41. 61. 
by a principal felon, ii. 30. 
judgment of ouster in qllo warrallto, i. 249. 
in general inadmissible, i. 59. 
instances of; i. 60. 
when a fllct, is admissible, i. 6",. 
exception to the general rule, i. 61. 
entry by party dead against his own interest, i. (ioz. 
application of the rule to written entries, i. 210. 
custom of tithing in other parishes, ii. 797. 

f,ESCINDED CONTRACT, 
general rule a~ to I'CCO\'('l'Y of' IIlOIl('Y paid limier, ii. 7U. 
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RESCUE, 
a defence to tbe sheriff, wben, ii. 745. 

RESIDENCE, 
proof of unnecessary to validity of marrillge, ii. 508. 

RESIGNATION BOND, ii. 712. 
clamllges in action on, ii. 188. 

RESOLUTION, 
of house of lords, i. 199. 

RESPONDEAT SUPERTOn, 
a maxim of law, Ii. 535. 
upplication of, ib. 

nESPONDENTIA BOND, 
assumpsit lies against the obligor of, when, ii. 54-8. 

RETAINER, 
of an attonlCY, proof of, ii. So. 
by an executor, proof ot~ ii. 324, 325. 

RETUHN, 
by sheriff, effect of, i. 281, 282. 
by sheriff, evidence against third persons, when, ii. 753. 
against deltmc.lant on an indictment tor rescue, ib. 

REVERSAL, 
of'judgment, effect of, ii. 313 • 

• restores competency, I. 101. 

REVERSION, 
particulars of proof in action for an injury to the, ii. 71V' 
reversionary interc~st, proof of, ib. 

• •• varIance, II. 71g, 720. 
evidence of damage, ii. 720. 

clxix 

reversionm'y interest, assets, wben, ib. 
proof necessary us to obligor's interest, ib. 
grantee of reversion in ejectment tor forfeiture, must prove II canse 

subsequent to the grant, ii. 720, 72 I. 
competency of tellUJJt in action for dalllage to, ii. 720. 
assignee ot~ debt by, ii. 249. 

REVERSIONARY INTEREST, 
assets, when, ii. 720. 

REVERSIONER, 
action by tor not repairing a gutter through defendant's land, ii. VII. 

UEVOCA TION, 
of authority does lIot impeach an act done by virtue of' that 

authority, ii. 318. 
allegation of re\'ocation imports noticc when, ii. 8G. 
of Sllbllli~sion to rcference, ib. . 
bankruptcy of' party no revocatioJl, ib. 
of authori ty of arhitration, ib. 
of authority of stakeholder, ii. fig. 
(If will, proof of, ii. 931l. 
prescription of, i. 500. 

ltIENS IN AltRERE, 
t'videllce Olt is~ue taken 011 pleao!; ii. itS. iiS. 
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RII::NS PER DISCEN'f, 
evidence on plea of, ii. 377. 
assets, proof of heirs having, ib. 

RIGHT, 
legal acceptat.ion of the term, i. 1, ~. 
incorporeal, proof an, ii. 538. . 
arises from implication of law, when, ib. 

RIOT. Sec Ulliatiful Assc11I61y Hundred. 

)UTE ACTA, 
presumption of in case of recovery suffered, ii. 708. 

lUVER, 

• 

presumption as to right of soil of, ii. gl ~. 
whether navigable or not, a question of fact for t.he jury, ib. 

HOLL OF ATTORNIES, 
evidence by, ii. 79. 

• 

ROl'iL\N CATHOLIC PRIEST, 
examinahle as to confidential communication, ii. ~30. 

ROMAN LAW, 
provisions of as to pleading, i. 5. 

nOME, 
proof of ordination by see of, ii. ~19. 

nULE OF COURT, ii. 7~1. 
proof by, ib. 
production of rule to pay money into court docs not give \'ight to 

reply, ib. 
rule for committing a defendant convicted of' a misdemcanor, 

evidence of' judgment of'imprisonment, ib. 

SALE, 
in market overt, proof of, ii. 894. 
proof of contract of~ ii. 868 • 

. of goods, contract for when entire, ii. 87~. 
contract of may be rescinded by mutual asscnt, ii. 881. 
election 1I0t to res<:ind, proof ot', ib. 
contract of by letter requiring assent within n limited time, ii. 886. 
of goods to B., when C., the buyer, is unable to pay for them, 

with the consent of C. in a new contract, not within the Statute 
of Frauds, ii. 86g. 

by a broker, evidence of, ib. 
where the agent sells, the contract is, in law, with the principal, 

ii.874· 
subject to buyer'S right of set· off, &c., where the agent sells in his 

own name, ib. 
principal when discharged by payment to the agent of the ven

dol', ib. 
of goods, proof of performance of comlition prccedent, ii. 8,1-

correspondence with sample) ib. 
action by vendee, ii. 887. 

}Iroof of performance of' conditions prccedent, ii. 887. 
conditions ot~ evidence of warranty, ii. !Jul. 
ii'aud in) ii. 2u7. 
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SALE-colltinued. • 

contract for by one wh\) has not the goods, nor expects consign-
ment of them, illegal, ii. 884. 

bill of, stamp 011, ii. 761. 
of goods by bankrupt protected, when, ii. 118, l1g. 
by a sheriff, effect of, ii. 752. 
evidence by one who claims under, ib. 
where the process is irregular, ib. 

. of ~.hip by master in foreign country, not valid unless necessary, 
II. 892. 

SALE OF LANDS, 
contract for the, provisions of the Statute of Frauds as to, ii. 347. 

SALVAGE, 
nature of the obligation to pay, ii. 941. 
action for, ib. 

SAMPLE, 
proof of sale by, ii. 887. 
sale of goods by, action for, ii. 871. 
proof of correspondence of goods with, ii. g03. 
sale by, variance from contract, ii. 47. 

SATISFACTION. See Accord and Satiifactio7l, ii. 15. 
must be reasonable to bar an action, ib. 
by one of several, bars the action as to the rest, ib. 
giving security for past, no bar, ib. 
agreement to take less on a third person becoming a surety, ib. 
of bill, proof of, ii. 173. 
when a defence, ii. 174. 
of bill or note, pa'esumable whcn, ib. 
of bill by taking in execution, ib. 
of bond, when presumed, ii. 188. 
bill operates as, when, ii. 184, 185. 

SCHEDULE, • 
of insolvent not conclusive against an omitted claim, ii. 174. 

SCIENTER, 
need not be proved, when, ii. 266. 
proof of, when necessary, ii. 533. 
though alleged, need 110t be proved ill an action for breach of 'Hlr-

• • ranty, 11. 904. 

SCILICET, 
averment under, ii. 48. 
when it protects from variance, ib. 

SCOTLAND, 
effect of judgment in courts of, i. 229. 

SEA, 
right to Jand relinquished by the, ii. 912. 

SEAL. 
of public corporate body, proof of, i. ~94. 
of eity of London, ib. 
admission undel', clicct of, i. 295. 
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SEALING, 
of deed, evidence of, i. 321,322. 
proof of particular custom as to, i. 322. 
by body corporate, ib. 
party may be bound without, when, ii. 271. 

SEAMAN, 
death of, proof of, i. 208. 
effects of indictment fur obtaining administration to the. ii. 627' 
perjury to obtain payment of wages ot~ indictment for, ii. 624. 
attendnnce of as witness, how procured, i. 81. 

SBARCH, 
for lost instrument, evidence of, i. 336. 

SEAT IN CHURCH. See Pew. 
proof of right to, ii. 62~. 

SECONDARY EVIDENCE, 
principle of excluding, i. {)g. 
exclusion of from policy, ib. 
how it differs from detective evidence, i. 441. 
of instrument in posses~ion of'the adversary, ii. 43. 
entries by strangers, i. 298. 
principle of admissibility, ib. 
to prove a will, ii. 922. 

SECRETARY AT WAR, 
certificate of, ii. 213. 

SECRETARY OF BANKRUPTS, 
book of, admissible when, i. 209. 

SECRETARY OF STATE, 
order of for bringing up a prisoner of war as a witness, i. 81. 

SECRETAU.Y OF STATE'S OFFICE, 
book of, proveable by a copy, i. 193· 

SECRETUM ABBATIS, 
held to be inadmissible, i. 202. 

, , 

• 

SECURITY, 
reuewal of, effect of, ii. 1 i 4· ' 
for advances to partners detcrmined by death of onl', when, ii. 598. 
giving new secUI'ity discharges a former, when, ii. 778. 

SEDUCTION, 
pm'ticulars of proof, ii. 721. 
proof of service, ib. 
}Jroof of seduction, ii. 72 'Z. 

damages, ib. 
of conduct and character, ib. 
defence, ib. 

• 

• 

seduction of servant, ii. 72 3. ' 
of servant, effect of penalty recovered against the servllnt, ii. Z 12. 

proof of good character when admissiblc, ii. '217, 218. 

SBISIN, 
evidence of, ii. 330. 
in fact, whcn Ileccs:;ury to be proved, ii. G5i· 
prc~ulllcd, WhCll, il.J. 

• 
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SENSE, 

of contract cannot be altered by oral evidence, i. 297. ' 
general principle, ib. 

SENTENCE, 
of expulsion from a college, i. 239. . 
deprivation by a visitor, i. 239, 240. 

SEPARATE EXAMINATION, 
when allowed, i. 163. • 

SEPARATION, 
of busband and wife no bar to action for c\·im. con., ii. 254 

SEPARATION DEED. 
illegal, when, ii. 396. 

SEQUESTRA TION. 
Scotch, effect of, i.228. 

SERVANT, 
seducing ot~ recovering penalty a bar to an action fOl" ii. 212. 
action for seduction ot~ ii. 723. 
master liable for negligence of, ii.535. 
authority of to warrant soundness of a horse, ii. g03. 
master not liable for wilful trespass of, ii. 811. 
custody of goods by when lost or stolen, docs not e:-.;clude an 

action by the owner, ii. 408. 
has a bare charge of his master's goods, ii. 446. 
notice to when sufficient, ii. 529. 
cannot justify a conversion under master's order, although the act 

was apparently legal, ii. 847. 
proof of good character in action against master for slander, ii. 215. 

SERVICE, 
proof of in action for seduction. ii. 721. 
proof of in case of settlement, ii. 730. 

SESSIONS, 
judgment of in settlement cases, i. 24!J· 

SET OFF, 
stat. 2 G. 2, C. 22, S. 13, ii. 723. 
proof of' notice of, ib. 
proof' of, ii. 724. 
variance from, ii. 72/,. 
against. asignees of bankrupt, ii. i26. 
proof in answer to evidence of, ib. 
stat. of limitations, ii. 727. 
particulars of set-off, ib. 
effect of set-off ill evidence, ib. 

, 

• 

practice where set-oll'is proved but not pleaded, &c., ib. 
against assignees of a bankrupt, ii. 726. See Bankrupt. 
})roof on set· oft' on the: bankrupt' 8 notes, ii. 7')6. 
item of admission in a set-off does, not supersede the necessity of 

proof, ii.727. 
where the set-off exceeds the original demand, an action lies for 

the surplus, ib. 
Ol/US probaudi, i. ;1G2. . .. 
llgmllst all executor, II. 320. 
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SETTLEMENT, 
proof of birth and derivative settlements, ii. 728. 
hiring and service, ib. 
presumptive evidence of hiring, ib. . .. 
serVICe, 11. 729. 
appren ticeship, ii. 730. 
in case of parish apprentices, ii. 730, 731. 
serving public office, ii. 731 • .. 
estate, 11.732. . .. 
rentmg tenement, 11. 733. 
order of removal, ib. 
effect of in evidence when unnppealed from, ib. 
as to what facts conclusive, ii. 733, 734. 
when inconclusive, ii. 734. 
examination of soldiers, ii. 735. 
relief, effect of in evidence, ib. 
made on wife, evidence in action for crim. con., ii. 253. 

• 

SEVERAL. See Olle Q/' Sevcral. 
articles, sale of at separate prices form but one contract, when, .. 

11·353· 
SEVERAL A.ND JOINT, 

variance in proof, i. 397. 

SEVERAL ALLEGATION, 
averment of fact done severally supported by proof of fhet done 

jointly, when, i. 397. 
• 

SEVERANCE, 
of tithes, proof of, ii. 791 . 

SHERIFF, 
action against for afolse refurn on mesne process, ii. 73ri. 
particulars of proof, ib. 
proof of the writ, ib. 

• •• varmnce, 11. 737. 
of the bailiff's authority, ii. 738. 
hy the warrant, &c., ib. 
by other documents, ii. 738, 'l3g. 
of the sheriff's default, ii. 73g. 
of the damage, ii. 740. 
admission by the debtor, ib. 

Escape on mcsne l!rocess. 
proof of the writ, ii. 740. 
habeas corpus and committitur, ib . .. 
escape, 11.741. 
on return of cepi corpus, ib. 
of the debt, ib. 
evidence in defence, ib. 

false return to jz'erifacifls. 
particulars of proof, ii. 74'2. 
title to t1!e property, ib. 
defence, lb. . 
bankruptcy of party against whose goods the writ issued, ib. 

• • •• escape III executIOn, n. 7f3. 
an'est, ih . .. 
escape, II. 'i 4+ • 
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SHERIFF cOTltinued. 
• •• varl8nce, 11.745. 

evidence in defence, ib. 
fresh pursuit, ib. 
error in process, when available, ii. 746. 

action against for nzonc,1f had and received, ib. 
taking insufficient pledges, ii. 747. 
action by against a surety, ii. 748. 
action against by a landlord, ib. 
stat. 8 Ann. c. 14, s. 1, ib. 
purticulars of proof, ib. 
demise, ib. 
occupation, ib. 
lies on defendant to prove the rent paid, ib. 
removal of goods, ii. 749. 
proof of removal of part sufficient, ib. 
action for paying year's rent to landlord, ib. 
evidence in defence that rent was due, ib. 
competency of landlord, ib. 
action against for negligence in losing a replevin bond, ib. 
trcspass against the sheriff, ib. 

clxxv 

• 

evidence to connect the sheriff with the act of the bailiff, ib. 
recital of writ in warrant does not prove the writ, ii. 749. 750. 
sheriffliable for seizure by bailiff of any other party's goods, ii. 750. 
sheriff liable in case of misnomer, ib. 
defence by the sheriff, ib. 
goods of executrix used as goods of the husband, ib. 
trover against the sheriff, ii. 751. 
proof of judgment when necessary to defeat an assignment. ib. 
unnecessary where the assignment is merely colourable, ib. 
competency, ib. 
extortion, ib. 

particulars of proof, ii. 751, 75'2. 
action under stat. 32 G. 2, c. 28, ii. 752. 
action against sheriff for refusing a vote, &c., ib. 

proof of malicious or corrupt motive, ib. 
proof by vendee under sale by sheriff, ib. 
assignment of lease, proof of, ii. 753. 
return by, ib. 

where evidence, ib. 
competency, ib. 
inquisition by to ascertain property in goods not evidence fo!' 

him, ii. 743. 
admission by the debtor. See Admission. 
not liable in an action fOl'money had and l'cceived, for not paying' 

the landlord's rent, ii. 64. 
liability cf for goods taken in execution to assignees of ban).;-rupt, 

ii. 116. 
liability of in executing process against goods of bankrupt. ii. 118. 
actions for breach of duty by under-sheri I}' to be brought against 

the high sherift~ ii. 736. 
return of on the writ when admissible, i. 281. 
guilty of conversion in selling goods of bankrupt after an act of 

bankruptcy. ii. 83H. 847. 
proof by \'undue untler in action of ejectlllent, ii. 8GS. 



• 
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SHIP, 
interest in, proof of, ii. 634. 
registry of, evidence when, i. 210. 
tra.~sfer of, when void for nOll' compliance with Ucgistel' Act, 

11. 170. 
reputed ownership of, ii. 108. 
repairs of, liability of owner to, ii. 636. 
action for repairs of. ii. 942. 

against the master, ib. 
against the owner, ib. 

a mere mortgagee who has not taken possession not liable, ib. 
captain liable for goods, &c., ii. 3.5. 

SHIP.BUILDER, 
opinion of, when evidence. See Policy. 

SHIP OWNER, 
authority from, presumable, ii. 32. 

SHOP.BOOK, 
when evidence, i. 312. 

SHOP~IAN. See Agcnt. 

SIAM, KING OF, 
anecdote of Lock( : .. to, i.489. 

SIGN MANUAL, 
of king, certificate under, ii. 214. 
evidence of, when sufficient, i. 204. 

SIGNATURE, 
of memorandum, &c., what sufficient within the Statute of Frauds, 

ii. 351. 356. 
SIMILITUDE, 

:)f handwriting, when admissible evidence, ii. 375. 

S"':")~qACAL BOND. ii.712. See Rector. 

SIMPLE CONTRACT, 
debts, may be paid before specialties, when, ii. 323. 

SINGULAR AND PLURAL, 
variance between, i. 427. 

SKILL AND JUDGMENT, 
opinion on questions of, ii. 223. 
reasons of witness for giving an opinion on questions of, i.483. 
evidence on questions of, i. 68, 6g. 

SLANDER, 
character, evidence of, when admissible, ii. 21 G. 

SOLICITOR, 

• 

under commission of bankrupt not liable to the messenger, ii. 83. 

SOLVIT AD DIEM, 
0111/0$ probandi lics on party allcging payment, ii. 504. 
proof on plea ot: ii. 509· 

SOLVIT POST DIEM. 
proof 011 plea of. ii. 138. 
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SON ASSAULT DEMESNE, 

evidence of, ii. 40. 
replication of does not put excess in issue, ii. 8 ~5. 
plea of, admits an assault committed, ii. 8\16. 
proof on issue, on plea of, ib. 

SONG, 
piracy of, ii. 68g. 

SORTER, 
of letters, proof of being, ii. \llg. 

SOUND MEMORY, 
proof of allegation of lies on the party alleging, i. 36~. 

SPECIAL CHARACTER. Sec Ch.arnel/'r. 
proof of, ii. \118. 

SPECIFICATION, 
of invention, ii. 68g. 

SPECIFIC INTENTION, 
when necessmy to be proved, ii.416. 

SPIRITUAL COURT, 
proof of sentence of, i. \154. 
sentence of wilen conclusive, i. 1141. 

for what reason, ib. 
sentence of nullity of marriage, effect of, i. \143, 
depositions taken in, whetllCr admissible, i. II fig. 

SPRING GUNS, 
action for damage from, ii. 533. 

SPURIOUS, 
facts, detection of, i. 65. 

STAGE·COACH, 
proof of ownership of, i. ~ 1 o. 

STAKEHOLDER, 
authority of, revocable, ii. 6g. 

ST\MP, 
administration, ii. 754. 
agreement, ii. 755, 756, 757. See AS8umps;l. . .. 
appraisement, 11.759. 
apprentice, ib. 
award, ib. 
bankers drafts, ii. 761. 
bills of exchange, ib. 
bill of lading, ib. 
bill of sale. ib. 
bond, ib. 
cognovit. ii. 763. 
composition deed, ii. 76'2. 
conveyance, ib. 
copies, ii. 763. 
deed, ib. 
ejectment, ib. 
foreign instrument, ii. 764. 
lease, ib. 
policy, ii. 765. 
receipt, il>. 

,·OL. I. 
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STAMP continued. 

surrender, ii. 765. 
warrant of attorney. ib. 

I N' DE X. 

re-stamping of instrument when necessary, ii. 7(j7' 
alteration, ib. 

second stamp, when necessary, ib. 
several stamps, when necessary, ii. 7G8. 
stamp of different denominations, ii. 769' 
time and manner of stamping, ib. 
objection for want of, when taken, ib. 
presumptive evidence of, ii. 770. 
effect of want of stamp, ii. 771. 

, 

unstamped instrument, when admissible for collateral purposcll, 
ii. 779.. . 

proper, when presumed, ii 43. 
presumption that un ancient indenture was properly stampcd, 

ii. 339.. 
new one when necessary, in the case of an altered policy, ii. G33. 
on bill of exchange, objection for want of, ii. 177. 
on foreign bill, ib. 
production of instrument for purpose of stamping, i. 320. 
on probate, evidence to assets, ii. 322. 

STATE, 
acts of, proof of, i. 197. 

STATEMENT OF COUNSEL, 
omission in, will not preclude plaintiff from recovering on cause 

of action alleged and proved, i. 370. 

STATUTE, 
mis-recital of, variance as to, i. 420. 
provisions of stat. 33 Geo. 3, c. 13, as to date of commencement, 

•• 
11. 773. 

STATUTE DUTY, 
conviction for not doing, ii. 428. 

STATUTE MERCHANT. See !iject7llclil. 
STATUTE STAPLE, 

proof of title by conusee of, ii. 295. 

STATUTES, 
public knowledge of presumed, ii. 52!). 

STEWARD, 
of court baron II judicial officer, ii. 811. 
of manor, proof of title to fees, &c. ii. 503. 
entry by of receipt of money, i. 314. 
entrIes by stewards amI other agents against thdr own interests 

admissible evidence) i. 307. 

STIPULATED DAMAGES, 
proof of agreement for, ii. 620. 

STEALING. Sec LarcillY. 
STOCK, 

action for not accepting ii. 8!J3. 
evidence in action tilf 1I0t transferrin~, ii. 88,. 
damages in action tor not replucing,ii. 188. 
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STOCK·JOnniNG TRANSACTION, 
bill given for differences illegal, ii. 171. 

STOLEN BILL. 
proof of value given, ii. 171. 

STOPPAGE IN TRANSITU, 
proof of in case of bankruptcy, ii. 112. 
ground of right, ib. 
termination of the transitus, ii. 113. 
right divested Ily delivery of bill of lading, ii. J 87. 
of goods in transitu, proof of, ii. 8g!Z. 

, 
to award not binding on minor, ii. 85. 

or married woman, ib. 
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agreement to be bound by the opinion of another, effect of, ii. 84. 
SUnp<ENA, 

writ of, i. 77. 
form of, ib. 
renewal of, ib. 
service of, ib. 

• 

tender of expenses. i. 77, 78. 
attachment for disobedience, i. 78. 
writ of, how used, i. 81. 
in one part of the United Kingdom when effectual to procure 

attendance in another, i. 82. . 
stat. 45 G. 3, C. 911, s. 3, provisions of, ib. 

SUnp<ENA DUCES TECUM, 
writ of, i. 86. 
obligation to obey the writ, i. 87. 
production of instrument under, when compelled, ib. 
where the instrument is in the hands of an attorney, i. 88. 
omission to obey will not warrant the reception of secondary evi. 

dence, i. go. 
SUBSCRIBING WITNESS. See Attesting Witness. 
SUBSCRIPTION TO ARTICLES, 

when necessary to prove avoidance, ii. 6g3. 

SUBSTANCE, 
what is matter of, i. 383. 

SUBSTANCE AND LEGAL EFFECT, 
proof according to when sufficient, ii. 48. 
what amounts to a variance flom, i. 4117. 

SUBSTITUTE, 
the product offollows the original, ii. 12!Z. 

sunSTITUTED BILL, 
liable to same equities with the original, ii. 177. 

SUBSTITUTED SECURITY, 
when valid, although the original wns illegal, ii. 1711. 

SUFFERANCE, 
tenant by, ii. 303. 

SUFFICIENCY, 
of commOI', proof ot~ on whom incumbent, ii. 'l1l7. 

UI'l 
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SUGGESTION, 
of breaches, when necessary, ii. 187. 
of death of co-plaintiff, when necessary, ii. 622. 

SUIT, 
determination of, proof of, ii. 497. 

SUMMONS, 
essential to conviction, i. 260. 
of party essential to a conviction or judgment against him, ii. 430. 

SUMS, 
variance from, effect of, i. 381. :185. 

SUMS AND QUANTITIES, 
variance from when material, ii. 21 L 

SUNDAY, 
contract made on, when illegal, ii. 72-
money paid on, when recoverable, ih. 

SUPERSEDEAS, 
proof of, ii. 63. 
writ of, evidence of what, ii. 135. 

SURCHARGE, 
of common, action for, ii. 226, 227. 

SURETY, 
action by, against principal, ii. 773. 
proof that plaintifF was surety, ib. 
payment of the money, ib. 
•• •• 

• 

actIOn agamst co-surety, 11. 774. 
in action by co-assignee under a commission unnecessary to prove 

funds, &c. ib. 
stat. 6 G. 4, c. 16, S. 52, provisions of as to sureties, ii. 774, 7i5. 
when applicable, ii. 775. 
promise of indemnity, when implied, ib. 
action against a surety, ib. 
admissions by principal inadmissible, ib. 
where admissible, ib. 
after the death of the principal, ii. 776. 
giving time to the principal, effect of, ii. 777. 
admission by a principal is not evidence against his surety, ii. tit. 

Admission. 
competency of, ii. 778. 
when discharged by giving time to the principal, ii. 175.371. 
reason of the rule, ii. 175, 176. 
effect of in case of bill of exchange, ib. 
time given to a prior discharges a subsequent party, why, ib. 
time given to the acceptor discharges the drawer, ii. J i 5. 
but the acceptor of an accommodation bill is not discharged by 

giving time to the drawer, ii. 176. 
action by for contribution. ii. SH. 
in replevin, proof in action against, ii. 719. 
notice to of balance duc, whcn Ilccc"ary, ii. 530. 
mod" of proof, ib 
action against by the sheriff, ii. i4-8. 

• 



SURETY continued. 
fraud as to, ii. 15. 
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is competent in an action for taking insufficient sureties, ii. 754. 
action by when barred by the bankruptcy and certificate of the 

principal. ii. 128. 
for debt of bankrupt entitled to prove, when, ii. 127. 

SURPLUSAGE, 
effect of~ i. 37!l. 376. 382. 
in description of written instrument, i. 425. 

SURPLUSAGE OF CATTLE, 
commoner cannot distrain for, when, ii. 228. 

SURRENDER, 
evidence of, ii. 294. 
presumptive, ib. . 
of tenancy, proof of, ii. 853. 858. 
in law, what amounts to, ii. 858. 
presumptive evidence of, i. 312. ii.673. 
by tenant for life, presumed when, ii. jolt 
of one for life enures to the benefit of one in remainder, ii. 240. 
to use of will, when necessary, ib. 
custom to present at indefinite period void, ii. '241. 
of an interest in land, effect of Stat. of Frauds as to, ii. 343. 
to use of will, how proved, ii. '241. 
stamp on, ii. 765. 
copy of need not be stamped, ii. 240. 

SURROGATE, 
proof of being, ii. 218. 
power of to administer an oath, ii. 622. 

SURVEYS AND MAPS, 
proof by, i. 200. 
ancient, taken under authority, ib. 
tlomesday book, ib. 
survey of the ports, ib. 
'Valor benificiorum, ib. 
survey, stat. 21 H. 8, ib. 
survey from first·fruits office, ib. 
parliamentary surveys, i. 201. 
survey by order of the House of Commons, ib. 
inquisitions by order of the House of Commons as to fees, ib. 
inquisitions under public commissioners, ib. 
ancient extents of crown lands, ib. 
of a religious house, evidence when, ii. 795. 
of crown and church lands under Parliamentary Commissioncrs, 

ii. 796. 
from first.fruits office, effect of, i. 263. 
of ports, ib. 
of ports ill Exchequer, evidence by, i. 200. 
of estates, when admissible, i. 304. 
of manor, admissible when, 1. 305. 
ancient, admissihility of, i. 200. 

ancient, evidence when in suit for tithes, 

1113 
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• 

TAXATION, 
of Pope Nicholas, ii. 795. 

, of attorney's bill, ii. 81. 

TECHNICAL TERMS, 
must be proved in their technical sense, i. 403. 

TENANCY. See Replevin Use alld Occupation. 
proof of in action for injury to the reversion, ii. 7'1.0. 
proved by showing the party to be mortgagor, ib. 
when presumed, ii. 856. 
proof of determination of lies on the tenant, when, ii. 853. 
on question of settlement, proof of, ii. 733. 
terms of, when explicable by custom, ii. '1.60. 

TENANT, 
estopped from disputing landlord's title, ii. 305.717.857. 
declamtion by, when admissible, i.315. 
competency of. See Ejectment Reversion. 
pauper occupier of' a house is not a, i. 377. 
proof of title of to usc way-going crop, ii. '1.59. 
inclosure of waste by, for whose benefit presumed to be done, .. 

11. 503. 
contract of is not discharged by bankruptcy, when, ii. 854. 
estopped from denying his landlord'g title, when, ii. 305. 716. 

857· 
may show that his landlord's title is expired, when, ii. 857. 
freehold essential to a manor, ii. 50'1.. 
deceaRed, declarations by, i. 315, 316, 317. 
incompetent in replevin, when, ii. 719' 

TENANT AT SUFFERANCE, 
ejectment against, ii. 303. 

TENANT AT WILL, 
• • •• 

ejectment agrunst, 11. 303. 

TENANT IN COMMON. Sec lijcctment Interest Parties. 
cannot recover against a co-tenant for waste, ii. g07. 
evidence of plaintiff being, ill reduction of damages in trover, 

ii. 847. 
liable for destruction, ii. 816. 
should join in tort, ii. 'log. 
avowry by, ii. 716. 
conversion by, ii. 841. 

TENANT IN TAIL, 

• 

recovery by does not operate as a bar, when, ii. 293. 

TENDER, 
onus of proof, ii. 778. 
general issue as to part, tender all to the residue, ib. 
requisites to make a legal tender, ii. 778, 77g. 
actual production and offer, ii. 779. 
when unneccssary, ib. 
of what, il>. 
form of, il>. 
informality of; when cUI'cd, ii. iSo. 
to whom to he maue, ib. 
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TENDER continued. 
subsequent demand, ii. 781. 
proof of commeneemp.nt of action, ib. 

clxxxiij 

proof of capias, satisfies averment of an original sued out, ib. 
tender to relieve goods from a lien, ib. 
must be pleaded, when, ib. 
effect of plea a!l an admission, ib. 
when necessary to be proved, ii. 782. 
in case of transfer of stock, ib. 
of conveyance on contract of purchase, ib. 
of goods to be carried, ib. 
of amends, ii. 718. ~ee Justices. 
evidence of, in ejectment for a forfeiture, ii. 305. 
of rcnt before distress reaches it, tortious, ii. 2H2. 
variance fmm in account, effect of, i. 381. 
of rent before distress, effect of, ii. 212. 
of conveyance, when necessary to enable vendee of estate to re

cover as for breach of contract, ii. 866. 
of amount of bill in a reasonable time after dishonoUl', ii. 179. 

TENEMENT, 
settlement by renting of, ii. 73'2. 

TENOR, 
variance from, i. 419. 

TERM. See Time. 
relation to first day of, ii. 783. 

TERM OUT8T ANDING, 
surrender of, when presumed, ii. G74. 

TERMINI, 
variance from, when material, ii. 48. 
variance from description of, ii. 201. 

TERRIERS, 
evidence of what, i. 201. 
proof of, i. 20'2. 
ecclesiastical, nature of, ib. 
where to be kept, ib. 
effect of, in evidence, ib. 
proof of, as to place of deposit, ib. 
imperfect, still admissible, ib. 

• 

evidence to rcbut presumption of a timn modus, ib. 
ecclesiastical, admissibility of~ i. 201. 
under what circumstances, i. 20'2. 
ecclesiastical, proof of as to place of deposit, i. 203. 
how signed, ib. 
(If wllUt authority, ii. 796. 
effect of; in evidence, ib. 

TESTATOR, 
dedaration by not admissible to vmy the term!'! of his will, ii. 55:1. 
promise laid to, 1I0t supportc!t by evidence of a promise to his 

executor, ii. 318. 
III 4-
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TESTIMONY, 

degrees of, i. 17. 

, 
1 N DE X. 

immediate testimony by what tests guarded, i. 17. 
administration of an oath, ib. 

• • • opportumty to cross·examme, 1. 25. 

TESTS, 
of the admissibility of evidence, i. 15. 
necessity for excluding tests, i. J5, 16. 

THING DONE, 
under all Act of Parliament, limitation of action tor, ii.477' 
variance from allegation of, i. 415. 

THREAT, 
excludes evidence of confession, ii. '1.7. 
evidence of in case of duress, ii. 288. 
indictable offence, when, ib. 

TIME, 
computation of, ii.782. 
in temporal proceedings, ib. 

ecclesiastical, ib. 
mercantile, ib. 

wllere a thing is to be done in a time specified from a particular 
fact, ib. 

month's notice of action, ib. 
action against the hundred, ib. 
irom seizure of goods, ib. 
term, ii. 783. 
relation to the first day of, ib. 
general memorandum, ib. 
judgment signed in vacation, ib. 
commencement of action, ii. 4'1.4. 784. 

bilI of Middlesex, ih.s 
process, how connected with declaration, ii. 785. 
fraction of day, ii. 787. 
reasonable time, ib. 
deed intended to have been delivered on day of date, when, ii. 788. 
time of birth, evidence of, ii. 604. 
computation of~ noticed by the courts, i. 445. 
computation of, in case oflapse, ii. 694. 
variance fa'om allegation of, i. 40+. 
of' particular fact, variance from allegation of material, when, 

• 
J. 42!J. 

gh'en to principal discharges the surety, when, ii. 777. 
of expiration of credit in an uction for goodt; suld lind delivered, 

ii. 876. 
of entry by tenant, proof of, ii. '1.99. 
of making tender, ii. 780. 
immemorial, what, ii. 255. 
und place, variance from allegation of, ii. 48. 
ull{'gatioJl of, how restrictive (If pr()()t~ ii. '.llO. 

rcusllllable, n cjuestion of law, when, i. 450. 45!J' 

TIPPLING ACT, 
o • • •• 

prOVlblOJlti of, II. 1;:':. 
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TITHES, 
debt under the stat. 2 & 3 Ed. G, c. 13, ii. 788. 
particulars of proof, ib. 
evidence of title, ib. 

direct, ib. 
presumptive, ii. 789, 
evidence of perception, ib. 
of endowment, ib. 
payment of, ii. 790. 
lay impropriator, ib. 
lessee, ib. 
determination of composition, ib. 

evidence of payment within 40 years, &c., ii. 789' 
when necessary. ib. 

proof in defence, ii. 791. 
simoniacal presentatior " . 
severance, ib. 

composition real, ii. 792. 
mere usage insufficient evidence of, ib. 
mere nonpayment insufficient, ii. 793. 
in case of lay impropriator, ib. 

modus. ii. 794. 
evidence of verdict, ib. 

decree, ib. 
depositions, ii. 795. 
bill and answer, ib. 
king's books, ib. 
surveys, ib. 
terrier, ii. 796. 
books of account, ib. 
vicar's books, ib. 
custom in other parishes, ii. 797. 
reputation, ib. 

lands of dissolved monastery, ib. 
exemption by pope's bull, ii. 7!)8. 
lands held by privileged order, ib. 
barren lands. ib. 
custom of tithing, ib . .. 
competency, 11.799' 
proof of title by payment of, ii. 20. 
receipt of entries as to, when admissible, ii. 314-, 

TITLE. Sec Prescription. 
by prescription, ii. 662. 
by grant, ib. 

presumed, when, ii. 663. 
evidence of' in ejectment, ii. 292. 
to land, presumptive evidence IJt~ ii. 821. 
to waste, ib. 
to chattel personal, ii. 833. 
of'lol'(l of' llJanor to wreck, ib. 
to a tree, ii. 833. 83+, 835. 
to personal chattel, 

by agreement, ii. 8;14' 
gill:, ib. 
exchangc. ib. 

~ale, ib, 

clxxxv 
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TITLE conlillucd. 
by sheriff, ii. 834. 
by agent. ib. 
by a factor, ii. 835. 

consignment, ii. 835, 836. 
to a negotiable security, ii. 835. 
to property remains in the owner until execution executed, ii.885. 
to personal chattel, presumptive evidence of; ii. 888. 
to goods by agreement of sale, ib. 
what requisite to pass the property, ii. 888, 889' 
capability of delivery, ii. 889' 
transfer by delivery, ii. 8go. 
symbolical delivery, ib. 
conditional delivery, ii. 8g1. 
impr·ached by fraud, when, ii. 892. 
gocds obtained by false pretences, ib. 
to a chattel annexed to the freehold, ii. G32. 
vendor of estate must show a legal title, ii. 864. 
presumptive evidence of discharge from an incumbrance not Buf. 

ficient, ii. 865. . 
equitable objections to, will be noticed by a court of law, ib. 
defects in, what may be objected by the vendee of an estate, ii. 866. 
allegation and proof of in an action by a vendor, ii. 863' 
of landlord carnot be impeached by tenant, ii. 717. 
to a pew, proof ot~ ii. 629. 
variance from allegation of, i. 391. 
variance from proof when not material, ii. 226. 
variance from in action of tort, i. 393. 
cannot be tried in action of indcb. assump., ii. 65, 66. 

TITLE-DEEDS, 
admi&sibilityof, i. 304. 

TOLL, 
second, when payable, ii. 66. 
toll thorough, ii. 664. 
traverse, ib. 

T03IBSTONE, 
trespass for wrongful removal of, ii. 804. 

TORT, 
waiver of by plaintiff, ii. 55. 
waiver of, in case of money obtained by fraud, ii. 65. 
action of, variance ii'om allegations in, i. as!). 

TORTURE, 
allowed by the Roman law, 
not resorted to by the Anglo-Saxons, i. 12. 

TOTAL LOSS, 
allegation ot; variance from, ii. 211. 

TRADE, 
custom of, ii. 258• 
condition in restraint of, validity of, ii. 620. 

TRADITION, .. .' ... 
traditionary evidence, when admiSSible 111 tithe SUIt, 11. 7fJ7· 

TRADITIONARY DECLARATIONS, 
alhlli~sible to prove pedigree, .ii. {;o4· .,. 
connection with family essential t f: \\'amlllt, n. 00..j., Go:;. 

• 
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TUADITIONARY EVIDENCE, 
when admissible, i. 34. 
not admissible to prove a particular fact, ib. 
must be supported by proof of acts of enjoyment, i. 35. 

TRANSFER, 
of account and credit, ii. 76. 
of bill of exchange, &c. ii. 153, 154. 

TRANSITUS, 
of goods, when determined, ii. 112, 113.892. 

TRANSPORTATION, 
of the husband, effect of, ii. 397. 

TREASON, 
number of witnesses, ii. 79!J. 
at common law, ib. 
by statute, ib. 
proof of overt acts, ii. 800. 
of traitorous intention, il>. 
acts of others when admissible, ii. 8m~. 

TREASURER, 
to trustees of road cannot recovcr, when, ii. 851. 

TREASURER, PARISH, 
proof of his election, i. 207. 

TREES, 
proof of title, ii. 821.833. . 
reservation of, ib. 
when felled during a lease, ii. 833. 
forfeiture for cutting, ib. 
trover for, ib. See Trorer. 
right to, within a manor, ii. 503. 
special property in, for shade, &c., ii. 816. 
sale of, by tenant in tail, ib. 
cutting down, evidence of right to the soil, ii. !J16. 

TRESPASS, 
proof of possession of lands or goods, ii. 803. 

in trespass quare clausum, &c., ib. 
locality of land, ii. 802. 
possession of lands, ii. 803. 
mere occupancy, ib. 
of mere title, insufficient, ib. 
possession of part in name of the whole, ib. 
possession for limited purpose, ii. 804. 
judgment in ejectment, evidence of, ib. 
right to chattel from possession, ii. 805. 
possession of chattel as bai lee, ib. 
right of possession essential, ib. 
of acts of trespass, ib. 
their time and number, ib. 
number of assaults proveable, ii. 80G. 
with reference to the number of counts, ib. 
number of trespasses to land, ib. 
where laid with a continuance, il>. 
with reference to several defendants, ib. 

•• 
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Tit ESP ASS C01ltinuccl. 

place of the act, ii. 807. 

IN DE X. 

locality of trespass, qu. cl.fre., ib. 
manner of the injury, ib. 

distinction between trespass and case, ib. 
trespasser ab initio, ii. 80g. 
trespass by agent, ib. 
legal process, ii. 810. 
proof of agency, ii. 811. 
judicial acts, ib. 
intention, when material, ii. 81 II. 
trespass to the person, ib. 
false imprisonment, ib. 

damages, ii. 813. 
evidence in aggravation, ib. 
trespass to wife, children, &c. ib. 
consequential damage, ib. 
seduction of wife or daughter, ib. 
defendant's intention, conduct and expressions, ii. 814. 
damages sustained by plaintiff and another, not recoveralJle 

when, ib. ' 
sustained by one plaintiff only not recoverable in action by 

law, ib. 
special damage must be stated on record, ii. 815. 
otherwise the evidence not admissible, whcn, ib. 
loss of lodgers, &c., ib. 
alia cnormia, proof under, ib. 
partial proof sufficient, ib. 

proof of notice, 
not to trespass, ii. 815. 
of action, ib. 
tllat the defendant is an inferior tradesman, &c., ib. 

proofs in defence, ii. 816. 
undcr the general issue, ib. 

freehold, ib • 
. joint interest, ib. 

entry by command of owner, ib. 
interest in him as lessee, ib. 
special property, &c., ib. 
sale under execution, ii. 817. 
judgment to be proved, when, ib. 
intention, when material, ib. 
injury attributable to plaintiff, ib. 
arrest by mistake no defence, ib. 
ship taken as prize, afterwards acquitted, ib. 
cattle delivered to defendant as pound-keeper, ib. 
injury occasioned by negligence of plaint iii' s agent, ii. 818. 
merger of civil action in felony, ib. 
proof of acquittal, ib. 
may be rebutted by proof of collusion, ib. 
evidence under general issue by virtue of particular sta-

tutes, ib. 
evidence ill mitigation, ib. 
!lot 1ll1mi~sihlc Whl'l'e the matter \n!S pleadable in hal', ib. 
evidence not mlmis~iblc undl'r the gencml i~suc, ii. StU. 



TRESPASS cOl/tinlled. 

a release, ii.81g. 

IN D }: X. 

accord and satisfaction, ib. 
seizure on a deodand, ib. 
heriot, ib. 
distress, damage feasant, ib. 
right of way, ib. 
easement, ib. 
defect in fences, ib. 
accident, ib. 
entry to take emblements, ib. 
fresh pursuit of a felon, ib. 
entry to abate a nuisance, ib. 
recovery by and payment to another, iu. 
leave and license, ib. 
interest short of right of possession, ib. 
enjoyment, ib. 
necessity, ib. 
accident, ib. 
entry under authority of law, &c., ib. 
defect of plaintiff's title, ib. 

dxxxix 

cutting plaintiff's posts fixed in defendant's soil, ib. 
proof on plea of justification in general, ii. 820. 

proof of excuse, although not commensurate with the allegation, 
ib. 

on plea of liberum tenementum, ib. 
defendant may elect to what parcel he will apply his evidence, ib. 
two closes of same name, iu. 
allegation of grant not proved by evidence of partial interest, ib. 
plea of inclosure of common for 20 years, ib. 
sufficient to prove inclosure of part of place in which the tres

pass was committed, ib. 
place in which, &c., means the place where the trespass is proved 

to have been done, ii. 8:11. 
evidcnce in support of the pIca of title, ib. 
presumption as to title to waste land adjoining a highway, ib. 
how rebutted, ib. 
acts of ownership in other lands, when admissible, ib. 
evidence on issue joined on customary right, ii. 822. 
admissible of custom, which negatives the right alleged, ib. 
evidence to support customary right in respect of ancicnt mes-

suages, where a new one has heen built, &c., ib. 
evidence of acts of ownership, cutting down trees, ii. 823. 
of the right to a hedge or fence, ib. 
on right of common, ih. 

plea of right of way, ib. 
traverse of command, ib. 
what put in issue, ib. 

proof, on replication of de iluuri (1 in general, ii. 824. 
proof lies on the defendant, ib. 
plea of leave and license~ ib. 
sufficient to prove so much of plea as amounts to a justifica

tion, ib. 
evidence by plaintiff in answer, ii. 824, 82;j. 
cannot insist on excl'ss, ii. 825. 

• 
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TRESPASS-co1ltinued. 
new assignment, when necessary. ii. 825. 
replication of excess, when necessary, ii. 825, 826. 
to plea of SOIl assault, &c., ii. 820. 
number of assaults proveable, ib. 
what constitutes an assault, ii. 827. 
the plaintiff cannot justify the first assault under this replica

tion, ib. 
justification in defence of wife, &e. ib. 

possession of property, ii. 827, 828. 
destroying dogs, &c., ii. 828 • 

leave and license, ib. 
the proof lies on the defendant, ib. 
partial proof, ib. 
plaintiff must reply that whieh renders the defendant a tres

passer ab i1litio, ib. 
plea of justification under process, ii. 829. 
proof of notice and demand of warrant, ib. 

on issue taken on new assignment, ii. 829. 
replication of excess, ii. 831. 
admission of cause of action by, ib. 
replication of matter to show the defendant to be u trespasser 

ab initio, ib. 
defendant when entitled to notice of action under the stat. 

7 & 8 G. 4, c. 30, s. 24, ib. 
complainant under stat. 1 G. 4, c.56, s. 3, bound to show an actual 

pecuniary damage, ib. 
competency of co-trespasser, i. 131. 
when the proper form of action, ii. 66. 
docs not lie against magistrates for act within their jurisdiction, .. 

II. 429. 
may be waived, when, ii. 212. 
release to one of several, ii. 712. 
limitation of action of, ii. 477. 
lies for assaulting and debauching plaintiff's daughter, ii. 721. 
for mesne profits, ii. 311. 
title proved by judgment in ejectment, ib. 
when maintainable by a bankrupt, ii. 12U. 
lies against a corporation, ii. 244. 

TRIAL, 
motion to postpone for absence of a material witness, i. 85. 

TRIAL BY JURY, 
advantages of the, i. 17. 
observations on, i. 472. 
order of, i. 361. 

Sec Jury. 

TROVER, 
particulars of proof, ii. 832. 
right of property, ib. 

special property, ib. 
proof of title, when necessary, ii. 833. 
trees cut down during estate pur autre vic, ib. 
in case of conflicting titles, ii. 834. 
direct evidence of, ib. 
by executor, ii>. 
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TROVER continued. 
under agreement, ii. 834. 
by gift, ib. 
exchange, ib. 
sale, ib. 
pawning, ib. 
assignment, ii. 835. 
by carrier, ii. 83G • 

• possessIOn, 
an incident to property, ii. 83u. 
proof of, when sufficient, ii. 837. 
presumptive evidence of title, ii. 838. 
right of, essential, ib. 

Ilt the time of conversion, ib. 
variance, ib. 

description of property, ib. 
number of owners, ib • 

• converSIOn, 
what amounts to, ii. 839. 
seizure by sheriff after act of bankruptcy. ib. 
by one who has constructive possession only, ii. 840. 
mere non-feazance in general insufficient, ib. 
by a tenant in common, ii. 841. 

presumptive evidence of, ii. 842. 
demand and refusal, ib. 
demand, proof of, ib. 
form of, ii. 843. 
qualified refusal, ib. 
by an agent, ib. 
demand by one of two parties interesterl in a deposit, ib. 
refusal by agent, ii. 844. 

in action by husband and wife, ib. 
against husband and wife, ib. 
against several defendants, ii. 845. 

damages, conversion of a security, ib. 
action by part·owner, ib. 

defence, general issue, ib. 
denial of property, ib. 
previous recovery of damages, ib. 
Sale under distress, ii. 84u. 
lawful seizure, ib. 
denial of conversion, ib. 
license, ib. 
within six years, when sufficient. ii. 847. 
re-delivery, evidence in mitigation, ib. 
not in bar, ib. 
fixtures, ib. 
goods taken for owner's benefit, ib. 

evidence in mitigation, ib. 

• 
CXCI 

that plaintiff was tenant in common, ii. 847. 
payments by executor de son tort, ib. 
sheriff liable to assignees, &c. although he paid over the money 

without notice, ib. 
• 

judgment in trover, effeet of, ib. 
otherwisc where damages Ul'C given for a mere temporary con· 

version, ib. 
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TROVER contilllled. 
recovery for lead dug Ollt of mine no proof of possession of 

mine, ii. 84H. 
competency, ib. 

by vendee of goods, ii. 8g1. 
by assignees of bankrupt. See Bankrupt. 
action of, in what respects different from trcspnss, ii. 805. 
lies against a corporation, ii. ~44' 
action of by assignees a~ainst sheriff, ii. t 16. 
limitation of action of~ it. 477. 
evidence in action by a vendee of goods, ii. 888. 

TRUSTEE, 
general principles as to liability of, ii. 848. 

liable in cuse of abuse of authority, &c., ib. 
liable for negligence, when, ii. H49. 
public officer personally liable, when, ib. 
commissioners personally liable, when, ii. 84!J' 
trustees of road liable in private capacity, ii. 850. 
trustees when not personally responsible, ib. 

action against clerk when maintainable, ib. 
contract by, when binding, ii. 851. 
not estopped by lease of tolls, ib. 
action against by a~signees, ib. 
competency of, when liable to an action. ii. (i4. 
money cannot be recovered so long as the trust subsists, ib. 
action by, for usc amI occupation, ii. 856. 
may recover though there hUi! been no attonnent, ih. 
answers and admissions by, evidence when, ii. ~2. 
compellable to reveal matter of confidence, ii. ~30. 
in replevin, incompetent when, ii. 719. 
of road, action agninst for a nuitlance, ii. 540. 
liability of, ii. 541. 
under Turnpike Act not liable for negligence of workmen, when, 

ii. 53G. 

TRUTH, 
te~ts of, i. 14. 
on:inary and extraordinary, i. 13. 
ordinary tests, i. 1 i. 25. 

obligation of oath on credible witncf;s, i. 17. 
• • • cross·examlllutlOn, 1. :15. 

TURBARY, 
common of, ii. ~54. 

TUnK, 
oath taken by, i. 23. 

TURPITUDE, 
of witness a ground of rejection, i. 94. 

UNDER-SHERIFF, 
act or admission of. hinding on the sheriff, ii. 24. 3'1.739. 
action for defuult to be hrought against the high slll:riff, ii. 73li. 
liability of under stat. 3 G. 1, ii. 745. 

UNDEHWRITEIl, 
liability of afll'I' S(ltt\clIlcnt with Ihe hrokcl', ii. Ii,;':. 
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UNITY, 
of possellsion, effect of 8S to right of common, ii. !Z2G. 
extinguishes a right, when, ii. 916. 

UNIVERSITIES, 
privilege of publishing, ii. 68g. 

UNIVERSITY, 
public book in, proveable by a copy, i. 193. 
public books of, proof of, ib. 

UNLAWFUL ASSEMBLY, 
particulars of proof, ii. 851. 
what constitutes, ib. . 
proof of the meeting, ib. 
of the intent, ii. 8.S2. 

UNSOUNDNESS. See Vnu!or and Vender.. 

UNSATISFIED TEUM, 
may be set up, when, ii. 293. 

USAGE. See Custom. 

... 
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mercantile, when admissible in aid of construction of a mercantile 
instrument, ii. 633. 

presumptions from, ii. 258. 

USE AND OCCUPATION, 
form of action, ii. 852. 
not local, ib. 
proof of occupation, ii. 853. 

actual occupation unnecessary, ib. 
by lessee, ib. 

plaintiff's permission, ii. 854. 
lease,ib. 
agreement, ib. 
stamp, ib. 
presumptive evidence of agreement, ii. 855. 
fi'om legal title, ib. 
waiver of tort, ii. 856. 
value, ib. 
evidence in defence, ii. 857. 
tenant cannot dispute landlord's title, ib. 
determination of tenancy, ib. 
insufficient to show abandonment without legal determination, 

ii. 858. 
fraudulent demise, no benefit derived, ib. 
eviction, ii. 859' 
occupation in mere representative capacity, ib. 
iIIegalitl.' ii. 860. 

contract, If in l\Titing, must be produced, ii. 44. 

USER, 
inference of ri~ht from, ii. 538, 53!). 
by public, evidence to prove a highway, ii. 381. 

USES OF RECOVERY, 
proof of, ii. '271. 
of fair, evidence of, i, 357. 

VOL.!. " .. 
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CXCIV INDEX. 

USI;'-;G, 
uf gun to kill game, evidence of, ii. 3G3. 

USURIOUS, 
contract, avoided by stat. 12 Ann. st. 2, s. 16, ii. 172. 

effcct of on bill of exchan~e, il>. 
stat. 5S (j. 3, c. !)3, provisions of, il>. 

exorbitant brokeragc, ib. 
condition, avoidtl hill, when, ib. 
indorsellll'nt, avoids bill, whcn, ib. 

USURY, 
stat. of. ii. S(jo. 
particulars of proof, ib. 
proof of' the cuntract, il>. 
variancc from. ib. 
locality of thc ofrence, ih. 
takin~ of usurious interest, ii. SG1. 
taken by mcans of an agent, ib. 
l'Ifed of usury, ii. 8U2. 
competency, ii. 8(jG. 
in making a deed, not evidence on issuc of 1101l est.faclllm, ii. '274. 

UTTEmNG, 
of hase coin. See Coin VCllue. 

VALOR BENEFICIOllUM. 
eHect of in evidence, i. 200. 263. 

VALUE, 
given for hill of exchange when to be proved by plaintiff, ii. lSG. 
noticc to prove, when necessary, ii. 155. 
of ~oods ~old, proof ot~ ii. 8ii. 
evidence in rctiuctioll of damages, when admissible in case of 

a special contract, ii. SIS. 
when the contract canllot be rescinded, evidence admissible in 

reduction, ih. 
general rule, ii. Sit} 
of goods, notice of disputing, ii. 8So. 
of premises, in action lor use and occupation, ii. 85(l. 

VARIANCE, 
general principles. i. 371. 
general infercnces li'om them, i. 37G. 
c 

suHicicnt to prove part, i. 1 i7. 
surplusage, i. 373. 
cumulative allegations, ib. 

• •• avermcnts III aggravatIOn, I. 379. 
as to damage, i. 380. 
ai': to number, magnitude, extent, sums, &c., ih. 

divisihility ofavermcnts, i. :JSo, :381, 3S;:!, :38~l. 
descriptivc allegations l' at. dlvisiblc, i. 384, 385. 
allegations. whell descriptive. i. 380. 
ii'olll the nn/llrl' of the avcl'mCllt, and subject-mutter, ib. 

writ tell in;;tl'ltllll'lit, ib. 
liheb. ib. 
:wcrmellts connected with libels, il.>. 



1 N I) E X. 

V. \ RIA NC E contillued. 
contmcts, i. 388. 

sums, magnitude, &c., ib. 
consideration, ib. 
promise, ib. 
partial proof ot~ insufficicnt, ih. 

prescriptions, i. 389. 
tortious injurics, ib. 
avermcnts of character, i. 3!)o. 
title, ih. 
inducement, ib. 

• 

allegations mcrclyforlllal, inlerral eonsidcration, i. 391. 
motio ctjiJnJlt/, in what casl's" words of form, ib. 

where the issue goes to the point of the writ, ib. 
•• • conversIOn 111 tro\'or, I. :m2. 

allegation of weapon in homieide, ib. 
alienation in dCHver, ib. 
avoidance in assize, i. :3!)2, :l93. 
title in action for disturbanee, ib. 

cxcv 

otherwise where a collateral point is traversed, ih. 
otherwise again, if the finding of part show that no action lil's, 

• 
I. 3!H. 

allegations descriptive 01' not descriptive with refereuce to the 
mode of averment, ih. 

averment under a videlicet, i. 395. 
eH'ect of a \'idelicet, i. 395, 39G. 
redundant evidence, i. :J!)7. 
when immaterial, i. 397. 3iJ9. 
in case of libel, covenant, &c" i. 39!J. 
when material, ib. 
in case of alteration, qualification, 01' exception, &c., ih. 
additional co.lsideration in contract, ib. 
seclls where the legal effect is not altered, i. 400. 
distinction between superfluity of l.llegatioll and proof, i. 401. 
excess of proof neVel' available to increase the damages, i. 401, 

402 • 
proof according to the legal dfict of an allegatioll sufficient, 

• 
I. 401. 

sufficient if the terms be cquivalent and convertiblc, ill, 
terms of authorized and legal sense must be proved accordingly, 

, 
I. 403 . 

• tIme, 
of committing an act usually immaterial, i. 404. 
allegation that an act was done in the night-time, ib. 
number of' acts under a contiuuando, ib. 
priority of several alleged aets, il>. 
executory and executed consideration, i. 40."). 
allegation of term of years, proof of ibetion of yp.ar, ib. 
of demise ii'OIIl a day specified, ib. 

of place, 
where formal, ib. 

substantial, i. 406. 
in douhtful cases re/erred to venue, ib. 
prior allegation, when immaterial nl'ly be J'ejt'cted, ib. 
robbery alleged in dwelling. house, l~. 

• 



• 
CXCVl I~DF.X. 

V AIUANCE, ,col/fillliCd. 
secus where it is descriptive of 11 contrl1et, i. 407. 
where a charge is partly transitory, s('mhle, the defcndant ml1Y 

he convicted of the transitory part, notwithstanding a variance 
as to the local part, i. 407, 408. 

action for nuisance local, i. 4oD. 
sutticient to prove the place to he generally known by the de-

scription aVI:rred, ib. 
parish. ib. 
proof that it is usually known by the name averred sufficient, ib. 
proof of addition not noticed not matel'ial, i. .p o. 
otherwise where a fillse description is given applicable to another 

parish, ib. 
• • nnsnomer, I. 411. 
of corporation, ib. Sec tit. Corporatioll. 
of persons, i. 412. 
obligor of bond, i. 413. 
several persons of salllc name, ih. 
character of parties, i. 414. 
assignel's of bankrupt, il>. 

allegation of an act done, i. 41;'. 
parties to the act, ih. 
of the consequence of an act, i. 410. 
lIumher of agents, i. 417. 

allegation of Illotive and intention, i. 418. 
of written instrulllents, ib. 
where the lello( is averred, i. 41!J. 
that it was presented in IllHIIIler and form, &c., i.42o. 
variance on oyer, ib • 

• 
public statute, ill. 
where it is alleged according to its S111iS/II,IIC(' and !lIi:cl, ib. 
"ullicipnt to prove an instrulllent which a;::rt:es illlcgal ellect, it>. 
]'011(1 tl) husham\ and wife, i. 4'~ 1. 

covenant. by husband, i h . 
.fiiT i./i n' ill.\', i. 42:2. 
jud;:llIent, il>. 
hail,uoll!I, ih. 
lease, il>. 
preccpt to ... hcriH; i. 4:23. 

descriptioll of CII. SII., ib. 
hill in chancery, i. 4:24. 
mis.spelling of word, i. 4'2;'. 

description contrary to legal effect, i. 4'2;'),4'20,427. 
omission of that which has no legal eHcet is immaterial, i. 427. 

\'arianee in alleging substance and effect will be filtal, although 
the allegation be not material, i. 428. 

\'uriance fi'om writing rctcrred to by particulars, ib. 
hy date, it>. 
Ilot material where the datc is not alleged as ucscriptivc, il>. 
as if it be alleged under a viuelicet, i. 42!J. 
unless the date be Ilel'essarily material, i. 430. 
hy namp, i. 4:!O, 431, +:3'2. 

• • 
partll'~, I • .j.:l'.!. 
parceb, i. 4:11. 
~lllll recoH:I'l:d by judgment, ib . 

• 



•• 
INDEX. CXCVIl 

VARIANCE (Olltil/lled. 
variunce whcn imnmteriul fro III cstoppel, i. J 41. 
variance from writing, used as mere cvidence of an alleged fact, 

• 
I. 4;P. 

inlllllltcriul if the substallce (If the fitct he proved, ih. 
if record be unneccssarily allt·ged it mllst be proved, i. 433. 

description of courts, process, i. 4;14. 
of the kind of action, ib. 
process, ib. . 
commission of bankrupt, ib • 

• money, I. 434, 43;;. 
articles of trade, ib. 

variance WhCll recollcileable by averment, i. 4;15. 
in ('use of arson, ii. 40. 
• • •• 
III aSSlllllpslt, II. 45. 
bill of exchange, ii. 14!). 
bribery, ii. 18!). 
Ilction on the case, ii. 211. 
indictment for conspiracy, ii. 238. 
attempt to rob, ii. 41. 
description of instrument, ib. 
in ejectment, ii. 308. 
description of highway, ii. 378. 
in case of libel, ii. 453. 
parties, ii. 582. 
penal action, ii. 615. 
ii'om prescription, ii. 007. 
action against sheriff, ii. 737. 745. 
trover, ii. 838. 
warranty, ii. 801. 
suhstantial proof sufficient, ii. 201. 
ti'om description of premises in action ngninst a cnrrirr, ii. 201. 
in description of ownership on a charge of arson, ii. 40. 
as to instrument ill case of assault, &c., ii. 41. 
from allegation of avoidance, ii. O!):l. 
from allegation of (;IJllIlIlission of bankrupt, ii. 132. 
in description of object of bailee, ii. 18!). 
betweell the crime advised ami the crime perpetrated, ii. 8. 
in description of bill of' exdlUllge, ii. 14D. 

in date, ib. 
in names, ib. . " partlCs, 11. 150. 
legal effect, ib. 
allegation of signature, ib. 
direction, ib. 
consideration, ib. 
delivery, ii. 151. 
indorsements, ih. 
presentment, ib. 

thUll contract, ii. 48. 
time, place, magnitude, &c., ii>. 
as to contract, ii. +(i. 

promise, ii. 40, 4 i. 
~lIbject IlHlttcr, ii. +0, 

• 
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I.Xl!\":1l 

L\HIANCE cOlltil/lIed, 
("I)JIsidl'ration, ii. 47, 

J ~ J) 1:: ~. 

eOI1 .-t with carrier, ii. 199. 
ill I" {Jor of II contmct in II pellal nction, ii. (iiS. 
Ii'om written contract, ii. 45, 
in case of deceu't'd partner, ib, 
, " 
III covenant, II, '~+" 
Ij'OIl1 custom of tithing, ii. i!lS, 

•• 

i)! alleging debt to ill' due from a married woman, ii. 83. 
in l'jectlllent, Ii'om the «lelllise, ii. !l1I!/. 

li'OlIl the Ihtctional amount sought to be recovered, not mate
rial, ii. 310. 

n'olll the title laid, ib. 
rrolll lIescrip! ive an'rments in an indictment lor Ibrgl'ry, ii. 335, 
I'rolll descriptil'lI of an highway, ii, :J;8. 

of illlen'st, ii, (ia,. 
ill actie'lI for a malicious arrest, ii, +!)8. 

lin' a malicious pro~ccution, ii. 4!/1, 
on all indictllll'lIt lor a malicious injury, ii. 501. 

in conspiracy, as to application of mOlley, ii. 238. 
Ii'olll indictmcnt IiiI' conspinll'.) to prevent masters from taking 

apprentices, ii. 2J!:L 
ill nallle of ('Ilrpornt ion, ii. 244, 
Ii'om the description of the living in nn action for non-residence, 

, , 
II. 71;'!, 

li'om de~eript:on of nuisance to real property, ii. 538. 
as tel parties, ii. 582. 
in a prosel'utit>oI {or perjury, us to the taking the oath, &e" ii.622. 

matter sworn, ii, (;23, ti24. 
llIutpriality, ii, H2U, 

Ji"tllll ,111 allegell prescription, ii. CU7. 
from alil'gation of place, ii. 210. 
as to nlll'gati()n~ of pl"l'~entment, ii, 156, 
as tp IIl"incip;!is in fir:;t and second !kgree, ii. 8. 
as 'Jntinu<llll:e of interest, ill action tor damage to the rever· 

, , 
, J, II. 71 !/. 

from dcclaratioll lor nn injury to the reversion, ii. 720, 
in action ngainst sherill' 101' 'legligcnce as to time of removal of the 

call~e by rr',jil,/IJ" ii. 7+8, 
in ;dk;;:ttion of captnr!! in action for l'scape, ii, 745. 
il! dl::criptioll of the writ in an action against. the sheriff, ii. 737. 
in an action fOI" slander or libel, ii. 4;j2. 

fhllll allegation of timc, ii. 210, 

lhllll dl',;cription of proper! y in action of trover, ii. 838. 
li'om description of prelllises in action for usc amI occupation, 

" n 
II. 054-

in actioll , penaltics for usury, ii. 8Ho, 861. 
in action in nature of wa:;tc, ii. go,. 
li'om warranty, ii, ~o+, 
from the description of [l right of way, ii. !)15. 

VAllIA}J"CES, 
in t("tiIlJUllY, efleet of. i. 488. 
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I ~ DE X. CXCIX 

VENDEE, 
action by on fililure of con~ideratioll, ii. 70. 
of goods, when estopped trolll disputing the amollnt, ii; 18. 
under sale hy sherift~ proof by, ii. 817. 
trom slll'rilf unde!' irregular process, ii. 752. 
must prove judgment, when, a~ well as the writ, ib. 
when liable for usc and occupation, ii. 85!J. 

VENDOR AND VENDEE, 
action by vendor of renl estate, ii. 862. 

particulars of proot~ ib. 
contract, ib. 
performance of conditions precedent, ii. 86J. 
conveyance, ib. 
h!nder, ib. 
good title, ib. 
evidence of title, ib. 
equitable objection to, ii. 8li[j. 
ejectment by vendor, ib. 
action tor value of crops, ib. 
usc and occupation, ib. 
hy vendee of real property, ii. 8fiu. 
proof of tender of conveyance, ib. 
defect of title, ib. 
pai'ti~lar of objections to, ib. 
prvof of detect, ib. 
damages, ib. 
mOlley had and received, ii. 8u7. 
by whom lIIaintainahle, il>. 
amount recoverable, ib. 
auctioneer, liability ot~ ii. Smt 

action by vcndor of chattel, ib. 
on special contract of sale, ih. 

particulars of proof~ ib. 
contract of sale, ill. 

wherc the price is 10/. or more, il>. 
acceptance of part, il>. 
earnest, ill. 
allctioneer may sue, ii. SOD. 
but if he sue, his ~;igllatllrc 110t hinding under the stat., il;. 
hc is the agent of hoth parties, ib. 

written evidcnce of the contract, ib. 
entl'" in brokcr's book, ib • 

• 
bought and sold notes, ib. 
variance in the sale notcs, ii. SiD. 
alteration in, ih. 
liability of members of a club, ib. 
ugcnt when liable, ii. 871. 
principal, liability of, ih. 
conditions precedent, ill. 
tcnder, ib. 
correspondcnce of goo..: ~ with the contract, ib. 
with sample, ib. 
contract when cntirc. i;. Si'.!' 
1I011-aCCl'ptance ot' ~lOL k, ii. 8j:J. 
IO~6 Oil rc·~alc, ill. 

II 4 



ce IN DE X. 

VENDOR AND VENDEE ·contillllcd. 
omission by vendee to remove goods, ii. 873. 
vendee may recover for warehouse-room, ib. 

action for goods bargaillcd and sold, ii.874. 
where it lies, ib. 
maintainable after sale, ib. 
for goods sold and delivered, ib. 
particulars of proof, ib. 
Jlroof of cOl/tract of sale, ib. 

of contract by an agent, ib. 
implied contract, ib. 

salc by means of agent, ib. 
the contract is in law between the principals, ib. 
question of filct to whom credit was givcn, ib. 
waiver of tort, ii. 875. 
one who ~vaiv?s the tort and brings assumpsit must prove 

a clear title, lb. 
notwithstanding special contract, plaintiff may recover on the 

general count, when, ib. 
when the time of credit has expired, ib. 
not before, although defendant guilty offraud, ib. 

clcliwJI"Y, proof of, ii. 876. 
Illay be actual or constructive, ib. 
where goods arc recoverable, ib. 
delivery t ... ,\ carrier, ib. 
under C('I~Jlt for goO(1,; sold and delivcred, plaintiff cannot 

recover ;.'r fixtures, ii. 8n. 
'J.'alllc, proof, ib. 

incumbent on plaintiff, ib. 
or lowest will be presullled, ih. 
plaintiff in absence of fraud entitled to rceO\'cr according to 

the apparent value, ib. 
\\'hcrl~ the "alue is stipulatcd, the vcndce (!annot reduce it by 

evidcnce, ii. 878. 
where he has neglected to return the goods, ib . 
• ~l'C1IS, whcre the contract could not be rescinded, ib. 
general rule, ii. 87g. 
notice of disputing value, ii. 1380. 
ill case of warranty. ib. 
,'cnucc may show the breach of warranty in diminution, ib. 
01" may recoYLC damagcs for the breach, ih. 
in case of warranty, notice 0[" the brcaeh is unnecessary, 

ii. 881. 
hut the omission to give notice furnishes fin unfavoumblc 

presumption, ib. 
hy vendor for warehouse-room, ib. 
trovcr by vendor where ~he con tract is rescinded, ib. 
d~/i'llc(' by a vendee, i . 882 .. 

ji'and, ib. 
where a hill has heen given for the price, ib. 
mis-dcscription, ih. 
defect of the stiPl,l.,tc(l ,;u'I!ltity, ib. 
{;oncealmcllt, ii. b"o!, oil;l. 
!';ripulation that a mistake shall not vitiate, ii. 883. 
knowledge of llIis-description, ib, 



IN DE X. 

VENDO • AND VENDEE contillued. 
effect of, ii. 883. 
right of venuee to inspect the bulk, ib. 
effect of refusal by venom', ib. 
payment in dishonoured hill, ii. 884. 
waivel' of the contract, ib. 
negligence of vendor, ib. 
illegality of contract, ib. 
deceitful concealment of latent defects, ii. 88G. 

action by the vendee of goods, 
different forms of, ii. 8SG. 
for not delivering according to contract, il>. 
particulars of proof, ib. 
con tract, ib. 
acceptance of, il>. 
condition precedent, ii. 887. 
tender of price, ib. 
requ!)st and readiness to pay, ib. 
damages, ib. 
wher !~oods arc to be paill for by bill, ib. 
not L1sferring stock, ib. 
dclcn,. hy vendor, ib. 

trover by a vendee, ii. 888. 
title I>y contract without delivery, il>. 
evidence of right of possession, il>. 
payment or tender of price, ib. 
agreement for payment on future day, ii. 88g. 

existence of the chattel at the time of the contract, ib. 
capability of'delivery, ii. 88g, 800. 
transfer by deli very, ii. 8go. 
partial delivery, ib. 

symbolical delivery, ib. 
title to I1xtures in purchased house, ii. 8g1. 
constmctive delivery, ib. 
by delivery of bill of lading, ib. 
order for delivery, ib. 
dock.warrant, ib. 
conditional delivery, ib. 
delivery obtained by false pretences, ii. 8g2. 
proof by vendee of ship sold abroad, ib. 
action by assignees of' banl,rupt vendor, ib. 
determination of the tmllsitlls, il>. 

• eel 

warehouseman not estopped from denying his principal's title, 
ii. 8g3. 

hy vendee to recover a deposit, &c., ii. 895. 
rescinding of the contract, ib. 
to recover the price, as on failure of the consideration, ib. 

cOJnj.>Ctency, ii. 8!J4, 895, 8!Jli. 
VENUE, 

variance as to county wIlen fatal, ii. 8g6. 
cause of action where it arises, ib. 
in case for consC(luential damage for cutting a trench, ib. 
vendor and vendee, ib. 
material ev;dcncc, ii. 896, 8~17. 
\1 hat ~UI!iCiCIlt, ilJ. 
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C~II I ~ DE X. 

\' E;-'! II E cOlli i m/ft/. 
in ca~c or action bv assignees, ii. 897. 
action 011 a patent; ib. 
plailltin; when discharged from his undertaking, ii. 8m. 
locality of' (:rimes, ib. 
prillltl./ill·it· evidence of commis&ion of a crime within a county, ill. 
conspirary, ii. 8!J8. 
lItt('rillg fiJrged stamp', ill. 
~l'1Il1ill!: threatening kiter, ib. 
dlllllt.~ 11; III penal actioll. See Pellal Action. 

YEIWICT, 
\I hat is cssential to a, i. 4. 
l'OIllPOllIII'c<i or law and JiICt, i. :lGJ. 
~p(,l'ial, J1IU~t fillt! filcts, not evidence of facts, i. 48!). 
proor of; i. ~.'i'2, 253. 
in a pcrsonal action, wlll'n a har, i. 22~. 
evidcncc whclI ill action fiJI' tithes, ii. if)4. 
on is,ll(' between A. and IJ. to try question of partnership, admis

sible in l'videncc against hoth to prove partnl':,ship, ii. 588. 
i 11 civil proceeding, whcthcl' evidence in crimiuul, i. 221. 
bd\\'cclI private partie~, ill. 

whclI adllli~~ibk', ib. 
idclItit v of filct, ib • • 

VESTHnlEN, 
liaI,iIity or 011 ordcr to defend indictment for non-repair of un 

hi:~'Il\ray, ii. 850. 

\'leAH, 
preslimptive right of to scat in chancel, ii. u30. 
right of to nominate a curatt', ii. ug2. 

VlC.\lt·S BOOKS, 
(,\,idellcc \l'hi'lI, ill tithe suit, ii. lui. 

, 

VICE·CONS{JL. 
u·rtificale 01; ii, ~ 13. 

\ . rC'l" \(' I~ a .\.l J ., 

claim of common pur callSf' ot~ ii. 224. 
;·i.~ht of CO!Jllllon 01; ii. 2'27. 
will 1I0t support allegation of right for certain number of beastsT 

i b. 
COllll!JOIl ]Jill" CIlUSC of; when destroyed, ii. 22!J. 

rWELlCET, 
dicct or ill regard to proof, i. 3!J5' 

VI!;lT,\T!ON, 
ht'i'd:l's, millute book of, i. '210. 

VI~ll'OJt, 
",!lIenee by, effect of; i. qu. 

\ '(" ') J 11 , 
"berif!' may show that the juugment is void when, ii. 74U. 

\U!1L\BLE J\ 1'i D VOID. 
distillctitJlI bct',IH:II, ii. 1/2. 
ill ca::e or billllill;; all "pprellticL', ih. 

"-
'0 
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I N 1> E X. rem 

VOIRE DIRE, 
witness to be examined on, before he is rejected, when, i. 1 !l3. 
witness may he examined on the, as to writings, i. 17g. 
when witness examined on must produce an instrument referral 

to, ib. 

VaLENTI NON FIT INJURIA, 
illustration of the maxim, ii. i 50. 
application of maxim in action lilr crim con., ii. 252. 
application of rule, uu. 

VOLUNTARY AFFIDAVIT, 
evidence, by way of admi5sion, i. 288. 
as Iln affidavit, ib. ' 

VOLUNTARY PAnIE~T, 
wiII not support an action, ii. 07. 

VOTE, 
preferring action for, ii. i5~. 

WAGER, 
where legal, ii. 8g8. 
action on, in what cases the courts n:l'usc to try, ii. 8ag. 
Ilction to recover stake, ib. 
authority of stake·holder coulltl'rnulI](lable, ii. goo. 
demand cannot be enforced through an illegal medium, il. 89!)' 

stat. !J Ann. c. 14, s. 1, 
effect of, ib. 

WAGERS, 
on amount ol~ duties not enlorced, ii. 7'2. 

WAG ES. See TV or!' alld Labour. 
of seaman, fraudulent obtaining of, ii. 624. 

WAIVEU, 
of objection to non·prcsentment of bill, ii. 1 Gti. 
may be implied, when, ib. 
promise to pay in ignorance of material filets, no waiver, ii. lU7. 
of an acceptance. ii. 175, 1 iG. 
of contract 1'01' goods, ii. 5g. 
of contl'Uct must be in writing, when, ii. 574. 
of contract of sale, evidence ol~ ii. 88+. 9 13. 
of lien, evidence of, ii. 47;;. 
by laches, ii. g13. See Bill (!f F..tc1wngc. 
uf 1Iotice by carrier, ii. 207. 
of notice to Iluit by acceptance of subsequent rent, ii. ;,300. 
by action of covenant, ib. 
recognition of lawful po~session, ib. 
of privilege as to confidential eoml1Jlll1ication, ii. '231. 
of tort. by plaintiff, ii. 55. 
of tort by owner of goods, ii. 8,5. 
where one illegally avails himself of the labour of anothcr's ser-.. 

vant, 11. 94'2. 
of tort in case of moncy obtaill('!\ hy I~'allll, ii. ('5. 
of' COli tract, what amlJunts to, :i. ,H. 
of tl'l:spas":, ii. o;ll~. !JI;). 

"rtl'e,,:pas:', proof 011 ({)I',!iljJlit !Jl'OlI"ht F-,t' valli'.' of' g()(ld~, ii. 8&15' 



• 
CCIV I N 1> EX. 

WALES, 
courts of, certificates as to practice, ii. ~ 14. 

WALL, 
proof of title to, ii. 822. 

WANT, 
of mut.uality, effect of, i. 220. 

WAH, 
state of, how proved, ii. goo. 

l,roclamlltion of, ib. 
order in council, ib. 
puhlic notoriety, ib. 
declar;ltion ofwur by n foreign govel'nment, ib. 
articles of; how proverl, i. 1 H8 

WARDMOTE, 
hook of, ii. 238. 

\\,,\ ltEHOUSE KEEPER, 
may detail! goods when they nrc not the property of the em· 

ployer. ii. 846. 

WAREHOlSE ROO~r, 
action for, when maintainable by vendor of goods, ii. 881. 

WARRAKT OF ATTORNEY, 
hction for preparing, ii. 80. 
giver: as a security docs not discharge from liability on bill, 

" II. 1 i-t. 
provisions of stat. 3, G. 4, c. 39, s. ~, ii. gOl. 
stamp on, ii. 967. 

WARRANT, 
evidence of, ii. got. 
warrant executed by a con8tnble ought to be kept by him, ib. 
to be kept by constable acting under, ii. 238. 
proof of by n magistrate, &c., in defcnce, ii. 430. 
how connected with the conviction, ib. 
form "r, ih. 
:;'" i III statement of the corpus delicti sufficicnt, ib. 
s". t· • , ;~ of distribution of penalty, ib. 

0' the time of imprisonment, ib. 
of the authority of thc party committing, ib. 
of the filet of conviction, ib. 
of the identical offence convicted of, ii. 431. 
of commitment for a contempt, ib. 

recital of authority in, is not evidence of thc fact when, i. 3GO. 
e':idence to connect sheriff, &c. with acts of bailiff, ii. 749' 
<Ioes not prove the judgment for the sheriff, ib. 
proof by constable of acting in obedience to a magistratc's war· 

milt, ii. 4:14. 
WhCll valid, il>. 
date of, tiJIIl', place, ib. 
datulIcnt of the oficncc, ib. 



I V T) E X. 

WARRANT continued. 
requisition of~ ii. 434. 
general Wllrrllnt illegal, ib. 
where it may be executed, ii. 43~. 
by whom, ib. 
stat. 5 G. 4, e. a, provisions of as to, ib. 
must be shown when, ib. 

ccv 

duty of constable in execution of, ib. 
breaking doors in execution of, ii. 43:j, 436. 
notice requisite previous to, ii. 436. 
by magistrate, proof of grant of the perusal, and a cOPi' of, ii. 437. 
proof of, on charge of murdering an officer of justice, ii. 518. 
defective, when, ib. 
altcration of, ib. 
to the bailift~ proof of in an action against the sheriff, ii, 738 

WARUANTY, 
evidence of the contract of, ii. gOl. 
what amounts to, ib. 
express, ib. 
affirmation at time of sale, ib. 
implied warranty, ib. 
where not implied, ii. g03. 
authority of agent to warrant, ib. 
variance in proof of, ii. 904. 
proof of the return of the article not essential, ib. 
scienter, though alleged, need not be proved, ib. 
brcach of, ii. gas. 
consequential damage, ib. 
measure of damage, ib. 
action for money had and received, ii. g06. 

when maintainablc, ii. g07. 
avoided by fraud, ib. 

cvidcncc of compliance with. See Polic!J. 
on part of vendor, ii. 70. 
in gcneral, ib. 
in ease of mortgagor, ib. 
where goods lire warranted dcfcndant in ar'ion for their value may 

prove their infcriority, ii. 880 . 
. ....... -........: _ cmedy for breach of warranty , ib. 

not implied in an agreement to grant a lease, ii. 45 
effect of in action on policy, ii. (ia9. 
compliance with terms of, proof of, ib. 
proof of breach of al. action on a policy of insurance, ii. 650' 
variance from allegation of, i. 395. 

WASTE, 
action in nature of, ii. g06. 
particulars of proof, ib. 
plaintiff's interest and the holding by the defendant, ii. g07. 
proof of the waste committed, ib. 

of the damage, ii. g08. . .. 
covenant to repmr, II. noo. 
not available as a defence, ii. ROil. 
action docs not lie fi.lI· perlllissi \',: \' :lSt(', ii. [Wi. 
tenant fr01ll year to year to what repairs liable, ib. 



f 
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WASTE. continued. 
removal of fixtur, 'J, ii. !JoG. Appx. 1149. 
inclosure of by tenant, fOl' whose benefit presumed to be done, 

•• 
1I. 503. . 

land, presumptive evidence of title to, ii. 8~;n. 
evidence of utle to, by possession of, ii. 299. 
possession of by cottager, effect of, ii. 290. 
allegation of in covenant must be proved, ii. 248. 

WATEllCOURSE, . 
general principles of law us to the right to a stream of water, 

•• u. gog, 910. 
11roof of title to, ib. 
right by appropriation, ii. 910. 

to an ancient ferry, ii. 911. 
in case of public river, ii. 912. 
proof of title;: to a fishery, ib. 
former verdict, effect of, ii. 913. 
action for obstructing a watercourse, ii.911. 
locality of, ib. 
allegation of title, ib. 
variance from, ib • 

•• competency, II. 913. 
evidence of navigable river, ii. g12. 

WATER, 
presumptive evidence of right to, ii. 670' 
variance as to allegation of diversion of, i. 416. 

WAY. See Highway. 
right of whence derived, ii. 913. 
presumptive evidence of, ii. [114. 
evidence of user, ii. 915. 
right commensurate with enjoyment, ib. . .. 
way ex necessztate, 11. 914-

• • • •• variance as to termmz, 11. 915. 
qualifi.ed right of way, ib. 
allegation of possession by plaintiff satisfied by occupation of part 

by his servant, ii. 913. 
traverse of right of way as appurtenant to messuuge, ii. g16. 
admits the occupation, ib. 
unity of possession destroys a presumptive right of, ii. 916. 
presumptive evidence of right of, ii. 669. 
right of, in trespass, ii. 822. 
order of justices for stopping up, form of, ii. 426. 

WAY-GOING CROP, 
custom as to leaving, ii. 255. 

WHOLE, 
of an entim document to be read, i. 559. 
of an entire correspondence to be read, ii. 237. 
of an allswer is evidence, if part be read, i. 286. 

exception, ib. 
it is for the jury to decide whether the whole or part is entitled to 

credit, i. 361. 
the rule that tile whole is to be read does not make that evidence 

which has no legal foundation, ib. 

, • 
• • • • , , 

, 
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WIDOW, . 
of the heir is dowable, notwithstanding all abatement, ii. U57. 

WIFE. See Husband allrlTVift. 
cannot sue without her husband, ii. :]89. 
act of, when binding on the husband, ii. 391. 

• 

when considered to be the agcnt of the husband, ii. 392. 
property ot; passes to ussignees undel' a commission of bankrupt, 
. when, ii. 122 • 

debt in right of, subject of set-off, when, ii. 725. 
property settled on, when liable to debts of husband, ii. 111. 
of co-defendant in conspiracy' not competent fOi' anothel' de

fendant, ii. 238. 
when guilty offelony, although acting undm' the husband's direc

tions, ii. 8. 
declaration by wife executrix not binding on the husband, ii. 327. 
declaration by, when evidence against the husband, ii. 25, 26. 

o ••• 

answer m equity, 11. 25. 
authority to act for husband, proof of, ii, 26. 
proof of authority to, ii. 33. 
confession by, not evidence for plaintiff in action for adultery, .. 

11. 1352. 

WILFUL, 
trespass, evidence of, ii. 815. 

WILLS, 
st. 29 C. 2, c. 3.8.5, ii. 917. 
production of'the will, ib. 
secondary evidence of, ib. 
signature by testator, ib. 
mere sealing of insufficient, ib. 
acknowledgment of signature, ib. 
making of mark, ib. note (k). 
where testator is blind, ii. 918. 
attestation and subscription by witnesses, ib. 

I need not be in the presence of eac:1 other, ib. 
manner of attestation, ib. 
ill the presence of the testator. ii. g 19. 
sufficient if he might have seen them, ii. gog. 
identity of the attested instrument, ii. 920. 
publication of, ib. 
credible witness, ii. 921. 
the stat. refers to the time of attestation, ib. 
provisioTlc of t! • .:; stat. 25 G. 2, c. 6, s. 1, ib. 
proof by one witness sufficient in law, ii. 922. 

agail st witness who swears against his own attestation, ib. 
proofot'han(~writing when the witnesses are dead, ib. 
proof where the witness cannot be found, ii. 923. 
will thirty years old, ib. 
parol evidence to apply its terms, ii. 923, 92.:J.. 
apparent ambiguity, ii. 925. 
parol evidence, whether admissible to remove it, ib. 
avoids a will, when, ib. 
apparent ambiguity does not always avoid a will, ii. 926. 
uncertainty how removed, ib. 

, 

• 
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IN D EX. 

• 

• 
" , " 

,'I'" . ~ " 

extrinsic circumst~nces, when admissible for pUrpoS<'" (,f explana-
tion, ii. 926, 927, 928. . . 

in the casc of bequest of stock, ii. 926. 
competency of wItness, ii. 929. 
proof to defeat a wiH, ib. 
fraud, ib. 
incompetcncy, ib. 
from covertUl'e, ib. 

infancy, ib. 
mental imbecility, ib. 

• 

presumption of law as to sanity, ib. 
onus probandi, ib. 
of proving insanity, ib. 

• 

• 

of proving lucid interval where insanity has been established, 
•• 
u·933· 

non compos, who; ii. 930, et sequent. 
insanity a question of fact, ii. 932. 
nature of the evidence, ib. 
proving the will in the ecclesiastical court docs not eatop the 

heir from proving insanity, ib. 
intrinsic evidence from the contents of the will, it. 
extrinsic, ib. 
proof of testator's discharge of public duties, ii. 933. 
wisdom ofa will not conclusive as to sanity, ii. 934. 

• 

• • • 

proof of complete restoration of all the testator's fhrmer powers 
•• 

unnecessary, ll. 934, 935· 
will of nOll comlos not established by his subsequent sanity, ii. 935. 

proof of revocatIOn, ib. 
stat. 29 C. 2. c. 3, s. 6, ib. 
by second will, ib. 
by other writing, ib. 
by cancellation, ib. 
where dependent on intention, ii. 936. 
cotemporary declarations, evidence of, ib. 
by implication, ii. 936, 937. 
nature and grounds of the presumption, ii. 937. 
operation of will on particular subject-matter, how defeated, ib. 

republication of, ii. 938. 
proof of by one witnf:'ss, i. 324, 325, 
surrender to use of, ~:, 240. 

of copyhold, ib. 
effect of its terms cannot be varied by extrinsic evidence? ii. 553. 

• • •• tenant at, ejectment agamst, n. 303. 

WINDOWS, 
case for obstructing lights, ii. 938. 

evidence of the right, ib. 
conditition not to obstruct, when implied, ib. 
defence, ii. 839. 

WITNESS, 
attendance of, how enforced, i. 77. 

stat. 1 J. 1, c. 15, ib. 
49 G. 3, C. 121, S. 13, ib. 
6 G. 4, c. 15, ib. 
5 Eliz. c. g, S. 12, ib. 

• 
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WITNESS continued. 
where the witness is not in custody, i. 77. 

by writ of subpccna, ib. 
notice of writ, ib. 
number of names, ib. 
renewal ot~ ib. 
subpama ticket, ib. 
service of, ib. 
tender of expenses, i. 78. 

• 

the case of married women, ib. 
foreigner, ib. 
not entitled to remuneration for loss of time, ib. 

•• • • 

exceptIOns, lb. 
may maintain an action for expenses, i. 78, 7g. 
liability of, in case of neglect to attend, i. 79. 

on attachment, ill. 
action, ib. 

mode of proceeding by attachment, ib. 
when granted, ib. . . 

process when the witness is in custody, i. 80. 
by habeas corpus ad testificalldum, ib. 
power of stat. 44 G. 3, c. 102, ib. 
mode of proceeding under, ib. 

• 
CClX . , 

• 

affidavit necessary, ib. 
should show that the witness is willing to attend, when, i. 81. 
in what cases not grantable, ib. 

in criminal cases, 
process by subprena, i. 81. 
binding by recognizance, ib. 
committal of witness who refuses to be bound, i. 81, 82. 
in case offeme coverte, i. 82. 
process to compel attendance at sessions, ib. 
when the witness resides in a different part of the U nite4 King. 

dom, ib. 
payment of expenses of, i. 83, 84-
process against witnesses for defendants in prosecutions, 

i. 84, 85. 
power to suullnon witnesses in C3se of bankruptcy, i. 85. 
before commissioners of inclosure, i. 82. 
course of proceeding when the attendance of a material witness 

cannot be procured, i. 85. 
where the witness resides abroad or is going abroad, i. 86. 
$ubpama duces tecum, writ of, ib. 

effect of the writ, ib. 
a witness is not compellable to produce documents, which may 

criminate him, ib. 
;Jot compellable to produce title-deeds to an estate, ib. 
an attorney not compellable to produce his client's title-deeds, 

i.88. . 
in other cases .bound to produce the writing, i. R!j. 
duty of witness to be prepared with the writin~, ib.
his obligation to produce it is a question of J,l\V, ib. 
his disobedience does not warrant the reception of sel'llm\ary 

evidence, i go. 
insufficient notice to produce, ib. 

o 
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WITNESS·, continued. 
obligation of witness to oe sworn, i. go. 

consequence of refusing, ill. 
obligation of witnesses to answer questions, ib. 
protection of witness, ib. 
to what cases the indulgence is extended, i. 91• 
witnesses attending arbitrators under rule of N. P. ib. 
meeting under commission of bavkruptcy, ib. 
writ of inquiry, ib. 
In~olvent Debtor's Court, ib. 
court-martial ib. 
not protected from his ball, ib. 

_ - objections to competency, ib. 
when to be taken, I. 92. 
before the examillatiott in chief, when, ib. 

want of religious belief, i. 93. 
.. tender age, ib. 

- infamy of character, L 18.94. 
nature of the crime, i. 94, 95. 
proof of conviction, i. 95. 
competency, how restored, i. 96. 
by proof of admission to clergy, i. 96. 97. 
effect of fine, &c., in place of burning, i. 98. 
pardon, i. 99, 100. 
pt!>vision!l of the stat. 7 & 8 G. 4, c. 28, i. 13. 

7 G. 4, c. 32 , s. 3. 
conditional pardon, i. 101. 
renewal of judgment, ib. 
effect of disability, ib. 

"·-frorti interest, i. 18. 102. 
uature of the interest, ib. 

• 

, 

must be a legal intetelit in the evl:!nt, i. lO!l. 
apprehension of illtetest not sufficient to disqualify, iv. 
must be direct and certain, i. 103, 104. 
may be in the result or in Ute record, i. 104. 
in the result, Whel}, i. 105. 

/where the gain or loss is the immediate legal 1'''8ult, ib. 
/' in the 'Case 'of parties, ib. 

parties in beneficial interest, ib. 
quas:;' patties, ib. 
diminution ot'joint fund, i. 105, 106. 
discharge from debt or liability, i. 106. 
privation of int ;!rest, &c., ib. . 

I 

, ; . 
, .' 

, 

, 

, 

when he would, by reason of joint interest in the subject of the 
suit, be entitled 'to share the gain or -be Hable to contribute 
to the loss, ib. 

in the caSe ot a co-partner, i. 106, 107. 
where on the failure of the party for whom, &c., he would be 

liable over, .:. 108 109. 
witness prili!ajacie iiab\e to vendor, i. 106. 
Iiabillty 011 indemnity. 1010'3, 109. 

general rule on this heall, i. 110, 111. . 
owner of vessel no't competent 'to prove sea-worthiness in action 

on policy on goods, i. Ill. . " ", .. 

cl.ll'tain of vcs::icl incompetent to prOve (leviation,. wIlen, ,i. 112. 



• 

• IN DE X. ~CXI 

WITNESS ~contillued. 

agent incompetent to disprove his own negligence, :wb~n,.i. 112,113. 
interest iu the reco.rd, i. 114, 115. 

disqualifies, when, i. 115.' 
on ql'estion {)f .cl)stt>m, ib. 
prescription, ib. 

verdict iii crinUual pro.ceedings, i. 116. 
• • m trover, 1. 117. 
magnitude o.f.the ipterest, ib. 
time and manner of acquiring ,the interest, i. 118. 
a witness cunnot by JtiSo.wp. act deprive anothel' of the benefit of 

his testimo.ny, ib. 
neutral witness in .general cQll1pete.nt, ib. 
prepo.nderance of interest, i. 118, 1.19 • 
admission ex necessitate, i. 120. 
when estopped Jrom answerbg, i. 159. 
not estopped from .~lYerr.ing bis own disgrace, i. gu. ii. 10. 
barrister, privilege o.f, i. 160. 

matters ·of professionaI.coufidence. i. 1S9' 
mattel's of political confidence, .j, 159; 
examinatio.n ,of, ·inchief, i. 149. 

leading questio.ns, rule as to.,ib. 
what 'are, ·i. 150. 
when .necessary, ib. 
when ·allowed, i. 151, 1'52. 
as to. what examinable, i. 152. 

facts within his actual knowledge, ib, 
belief,i. 153. 
perjury fo.r false swearing in matter of belief, ib. 
judgment and opinion on questio.n of skill, i. 153, 154. 
conclusion and general result, i. 15+ . . 
may refresh his memory, how, i. 154, 155, ] 56. 

as to matter of hearsay, i. 156. 
as to matter of reputation, ib. 
evidence .ofr(lputation aqmissible, when, i. 156, 157. 
where ·the evidence .of heareay is admissible as secondary evi. 

dence,.i, 158. 
poiitical o.r professio.nal co.nfidence,.i. 159. 

on trial for high treason, .ib. 
in case of memper of,pnrliament,ib. 
privycouIl.ciJ1o.r, i. lOp. . 

cruss-examination .ofwitncss, j. 160. 
one great test of tl'uth,.ib. 
reasons for this, ib. 
who nJaY be cross-examined, i. .161. 

witness ca1led, but,llo.t examined in chief, ib. 
practice as to cross,examinatio.n, i. 162 • 
. cross-examinatio.n of friendly witness,i. 162. 
natur~. of questio.ns o.n cro.ss-examination, i. 16.2. 

-must·not assume facts no.t pro.ved,i. 162, 163. 
must no.t extend to contents o.f written document, i. 163. 

witness may 'be examined apart, ib. 
cross-examination as to co.lIat.eral facts, . i. 164. 

02 
• 

, 
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WITNESS-lcolltinued. I ' ,'\\1' , 
,.,/'" _"",'ttl', • •••• • 

, / bound to answer questions, although they subject him to civil 
, , responsibility, i. 165. ' , 

provision of stat. +6 G. 3, c. 37, ib. ' 
not bound to answer when he maysuhject'himselfto 'penalties, 

i. 165. ii. 11. 140. '.' . , , 
not bound to answer whether he published a libel, i; 105. 
nor whether he is the father of a bastard, ii. 166. 
may 'be asked if he has undergone punishment, ib. 
whether he has stood in the pillory, ib. 
whether bounel to answer questions to his disgrad:, i. 167" 
naturE! of this question, ib. 
authorities upon this subject, i. 167,168.169,17°, '171. 
th~ decision of this question not of great practical imt'o,l"tance, 

1. 171. 
where the 'vitness may be contl'adicted by COi1trary evidence, the 

question must be put, though the answer may expose'him to 
penal consequences, i. 172. . .' 

if witness involuntarily answer such question on his exilmillation 
in chief, he is bound to answer on cross-examinaiion, 'ib. 

if witness answer where he might have demurred, the 'unswer may 
be used aJainst him, i. 172. , ' ' '. . , 

answers to questions improperly put may be used, ib. ': ' 
cross-examination as to the contents of writing, i. 173.' 

not permitted when the writing may be produced, ib. " 
time f01'feading a writing to impeach witness's credit, i. 1 i;). 

cross-examination as to contents of writing, whethenillowublc as 
a test to try the credit of a witness, i. 175, 176,177. 

re-examination of witness, i. 179. 
, ,8S to conversation with a party, ib. • ,', 
/.,.Avith a third person, i. 180. '., 

, as to what points, i. 179. 180. . 
allowed to be recalled, when, i. 181, • ,;' 

/credit of, how to be impeached, ib. . ' 
, cross-examination, ib. . ' . 
credit of witness impeachable by general evidence only; ib. 

not by evidence as to particular fncts, i. 181, 182; "i., 

mllY be impeached by general evidence, i. 182. " " ., 
Aroper question in order to impeach the credit of a witliess, ib. 

,by proof of what he hus said or done, &c. ib. ,,', ,;. ' 
I opportunity for explanation, i. 18'~, 183. " 
where the question tends to criminate him, i. 183., 
where the witness refuses to answer, ib. . ' . 
former statement, how proved,.ib. ., 
record of cOllviction before I!lf>,,:istrate, no evidence ,of the tes-

timony of witnel's, i. 184. . ' . 
proof of oif(!r of bribe by plaintiff's agent, ~b. '.',' 
not admissible without proof of authority from: ~hep)~in~iff, ib. 

, proof .0fconspir~Y to deprive a party, of Ip~~;; o.f "defence, 
i. 185., :,,~.. ' ... ' 

contradictory ,~videnc~ to impea!'h the (f/.'edit,.,of"R"witneS5, 
i. 1 81 . ~. , , . ~\ 

a party cannot discredit his own witnc5~, i, ~ ?5w. >llr., 
reason of the rule, ib. " ; 11', /Ii ,'I','\[I 

, 
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WITN ESS -continued. I ' 

exceptions, i. 185. 
where the witm'ss is caHed for the pUlr")·H~ of m'~re formal 

proof, ib. 
,where the party is surprised, ib. 

/evidence in support of witness's credit, i, 186. 
of former .6tatements by, i. J 87. 
when he may be confirmed as to chlractCl', i. 186. 
may be confirmed, although impeached on cross-examination 

only, ib. 
examinatior. of witness on interrogatories, i. '1.75. 
effect of leading questions, i. 270. 
bill to perpetuate testimony, i. '1.76. 

witnesses may be examined apart, i. 163. 
this a strong test to try their consistency, ib. 

,/lllanner and demeanor of a witness, i. 481 • 
...-indications of insincerity, i. 482. 

ability of witnesses, i. 483. 
«;)0' what it depends, ib. ' 
~pportunity, ib . 
memory, ib. 
reason for his statement, ib. 

r probability that his attention was excited, ib. 
i evidence of conversations, &c., i. 484. 
. of particular words anel expressions, 'ib. 
nllmbet' and c01lsistency of witnesses, i. ,~85. 

,testimony of one witness sufficient to ground n conviction in 
a criminal case, ib. 

increased credibility of joint testimony, i. 489. 
probability "of the truth of testimony, how far dependent on 

number, ib. . . 
c011sistency of testimony, i. 486. 

force of coincident testimony, ib. 
on what principles it depends, i. 1-87. 
negation of concert and collusion, ib. 
variances in testimony, i. 488; 
effect of, il>. 

increllse of the credihility of testimony by the number of \Vit-
. 'nesses, ib. " .' 

mere abstract comparison of no use, i. 489. 
maxim of law, ib. 

, 
• 

in wllllt cases mere abstract comparison of numbers operates, ib. 
conformity oftesti:nony with experience, il>. 

effect of this prineiple, ib. 
Mr. 'Hume's position as to the credibility of human testi-

• mony, 1. 490 . 
. conformity with collateral' circumstllr.ces, i. 493. 
'integrity of,"observtttiollS as to, i. 460. . . 

" , "eKaminatioh of, untler a commission of bankrupt, by stat. 1 W.4, 
c. 22, i. 276. 

. "competency' of. . See the different heads of Accomplice - Epi· 
dellce, Sic. 

bankrupt; ii. 13'2: . 
uncm·tificated, ii. J 33. 

, 
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WITNESS ' continued. 
certificat~d, ii. 133. 

/,vite of, ib. 
creditor, Ii. 134. 

" , , (. / " I ,. A:i . i r 

. .. 
assIgnee, 11. 135. 

..".of parents in case of bastardy, ii. 139. 
of witnesses on bills of exchange, ii. 179. 
general principle, ib. 
of dl'!1wee, &c., ii. 180. 
maker uf note, ib. 
acceptor. ib. 
indorsee, ib. 
partner, ii. 131. 
liability of witness to costs, ii. 180, 181. 
as to rights of common, ii. 228. 
as to customs, ib. 
•• •• 

. , 
, 

. I ' .- . 
• • • , 

, , ' I • 

• 

In ejectment, II. 311. 
on indictment for the non-repair of an highway, ii. 384. ' 

".of husband or wife, ii. 399 • 
.. ofwife defacto, ii. 403. 
judgment debtor, ii. 751. 
of partner, ii. 593. 
in proof of pedigree, ii. 614. 
in a penal action, ii. 619. 862. 
in aclion on policy, ii. 653. 
in replevin, ii. 719. 
in action for damage to the reversion, ii. 720. 
surety, ii. 754. 
bailiff, ib. 
in actions by a vendor or vendee, ii. 894. 
in action for disturbing right of water, ii. 913. 
to a will, competency of, ii. 929. 

WOOD, 
agreement that tenant shall have, ii. 503. 
does 110t authorize cutting for 'sale, when, ib. 
limitation of action for, ii, 477. , 

'WORK AND LABOUR, 
particulars of proof, ii. 839. 
contract, ib. 

• 

• • 

, 

• • 
• 

• 

in case of deviations, ib. 
indebitatus assumpsit, ii. 940. 
value of materials not recoverable on count for work and labour, 

ib. 
request, .proof of, when necess~y, ib. 
remuneration at the discretion of the employer,ii. 941. 
legal and moral obligation, ib. 
attendance on pauper, ib. 
privity between the. parties, : ib. 
~aiver of tort, ii. 94!J. 
performance, ii. 943. 
when a condition precedent, ib. 
virtual performance, ii. 944. 
action by servant for wages, ii. 944. 
performance of service by, ib. 

• 

, 

• 

, 
/ 
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• 

I N DE X. 

WORK I\ND LABOUlt COlltinued. 
lleparture of servant without notice, ii. 944. 
millcondnct in service, ib. 
value of the work, ib. • 

ccxv 
• - , ~ ., , .. 

defective performance, effect of, ii. 945· 
when waived, ii. 945. 
when it may be insisted on, although tIle contract he not re-

scinded in toto, ii. 945; 946• 
when a defence, ib. 

illegality of contract, ii. 946. 

WRECK. 
proof of right to take, ii. 695. 

WRIT, 
proof of, i. ~82. 
evidellce of commencement of action, i. 280. 
effect of in evidence, ib. 
as a justification in trespass, ib. 
when essential to prove the judgment, ib. 
in action against the sheriff, ib. 
in ejectment by purchaser under fierifocias at his own suit, i. 281. 
on plea of plene administravit, ib. ' 
sheriff's return on, ib. 
when evidence, ib. . 
proof of writ when returned, i. 28!l. 
when not returned, i. 283. 
proof of by record when unnecessary, ib. 

of writ issued by defendant, ib. 
of in action ugainst the sheriff, ii. 736. . .. 

vanance,l1. 737. 
proof of time of suing out in opposition to the teste, ii. 786. 
proof of delivery of to the sherifi: ii. 736. 
effect of in evidence, i. 280. ' 
judgment, proof of when p.ssential, i. 281. 

WRIT OF EXECUTION, 
not proof of a judgment, except as again~t ~he party, i. 281. 

WRIT OF INQUIRY, 
evidence as to the quantum only is necessary, ii. 946. 
does not preclude another action for cause of action, in respect 

of which no evidence is given, ii. 947. 
bill, or other instrument, to be produced, ib. 
no evidence admissible on the part of the defendant, but in re

duction of the damages, ib • 

WRITn~GS, 
cross·examination of witness as to, i. of, 5. 17. 173. 
variance from, i. 386, 387. 
variance fi'om, where it is used as mere evidence, i. 432. 
variance from, legal ctfect of, i. 420 to 428. 

WHITTEN INSTRUMENT, 
variance from, allegation of, 418, 41g. 
kinds of, i. 188. 

• 



, 

• 
CCXVI I N D E X. 

, 

WRITTEN INSTRUMENT c(Jlltillltcd. 
when conclusive, ii. 57'l. 
inconclusive, whell, ii. 573. 
effect of as to strangers, ii. 574, 575~ 
ancient writing found among rolls of manor, ii. 'l56. 

WRONG, 
legal, in what it consists, i.!l. ' 
consists in the privation of right, ib. 

YEAR, 
what, in settlement case, ii. 730. 

, 

, , , 

agreement not to be performed witbin a, provision of tbe Statute' 
of Frauds as to, ii. 340. 
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